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184  3  Wend.  157 

McLellan  «.  U.  S..  1  Gall.  229..  6  Wend.  330 
McLemore  v.  Powell,  12  Wheat. 

554 6  Wend.  247,  258 

McMeacham  t.  Griffing,  3  Pick. 

149. 6  Wend.  226 

McMenomy     v.     Roosevelt,     3 

Johns.  Ch.  446...  4  Wend.  103 

McMillan  «.  McNiel.   4  Wheat. 

209 2  Wend.  458 

McMillan  v.  Van  Derlip,  12  Johns. 

165 4Wend  606 

McNeil  V.  Colquhoon,  2  Hayw. 

(N.  C.)25 3  Wend.  549 

Macrow  «.  Hull,  Burr,  11 5  Wend.  586 

McVicker  v.  Wolcott,  4  Johns. 

510 2  Wend.  233 

Maddox  v.  Jackson,  4  Munf.  462  2  Wend.  428 
Madonna  v.  D'Idra,  1  Dod.  37..  5  Wend.  323 
Magill  v.  Lyman,  6  Conn.  59..  6  Wend.  278 
Maitland®.  Goldney,  2  East,  438; 

3  Wend.  208;  6  Wend.  410 

Malpas  v.  Ackland,  3  Russ.  273.  6  Wend.  226 
Manchester  v.  Vale,  1  Saund.  27, 

28,  n.  2,  n.  3 2  Wend. 

451,  545  ;  4  Wend.  646,  647;  5  Wend.  239 
Manhattan  Co.  v.  Ledyard,  1  Cai. 

192 4  Wend.  412 

Manhattan  Co.   v.   Osgood,    15 

Johns.  168 4  Wend.  332 

Mann  v.  Pearson,  2  Johns.  37..  4  Wend.  319 
Mann  v.  Sayre,  7  Johns.  306. ..  6  Wend.  281 
Manny  v.  Harris,  2  Johns.  24..  3  Wend.  157 

Manning's  case,  8  Co.  1 91 3  Wend.    42 

Manning  t.  Harris,  2  Johns.  24.  3  Wend.  35 
Manning  v.  Lamb.  7  Cow.  176.  5  Wend.  602 
Marine-  Ins.  Co.  v.  Young,  5 

Cranch.  187 6  Wend.  278 

Markhamc.  Cooke,  3  Burr.  1684.  2  Wend.  57 
Marks  v.  Marriott,  1  Ld.  Raym. 

114 5  Wend.  272 

Marmaduke  Wivel's  case,  Hob. 

46 4  Wend.  621 

Marphet  v.  Jones,  1  Swanst.  181  5  Wend.  645 
Marsh  v.  Collnett,  2  Esp.  665. . .  4  Wend.  282 
Marsh  «.  Lawrence,  4  Cow.  467.  3  Wend.  500 
Marsh  v.  Martindale,  3  Bos.  &  P. 

154 4  Wend.  832 

Marsh  v.  Rulifson,  7  Cow.  102.  3  Wend.  313 
Marshall  «.  Davis,  1  Wend.  109. 

2  Wend.  478;  3  Wend.  281 

Marshall  c.  Parker,  2  Camp.  69.  5  Wend.  393 
Marshalsea's  case,  10  Co.  76,  77.  6  Wend.  600 
Marston  v.  Hobbs,  2  Mass.  433. .  2  Wend.  405 
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Martin  «.  Greenleaf.  2  Esp.  739.  5  Wend.  562 
Martin  v.  Hawks,  15  Johns.  405. 

6  Wend.  306,  310 

Martin  v.  Mitchell,  2  Jac.  &  W. 

424,  425 6  Wend.  15,  18 

Martin  v.  Payne,  9  Johns.  387.. 

2  Wend.  462,  463 

Martyn  v.  Podger,  5  Burr.  2631.  2  Wend.  479 
Marvin  t.  McCullum,  20  Johns. 

288 .'; 5Wend.  69 

Mason  v.  Briggs,  16  Mass.  453  ;  5  Wend.  191 
Mason  «.  Hunt,  Doug.  286,  297. 

2  Wend.  548;  5  Wend.  422 

Mason  «.  Lickbarrow,  1  H.  Bl. 

366 6Wend.  84 

Masten  v.  Deyo,  2  Wend.  424  a.  6  Wend.  421 

Master  «.  Miller,  4  T.  R.  347 3  Wend.  246 

Maston  v.  Buck,  5  Cow.  500 4  Wend.  663 

Mather  «.  Bush,  16  Johns.  233.  2  Wend.  458 
Matthews  v.  Haydon,  2  Esp.  511 

n 4  Wend.  467 

Mawman  «.  Gillett,  2  Taunt.  325  4  Wend.  629 

Max  v.  Roberts,  12  East,  89 3  Wend.  167 

May  D.  Brown,  3  Barn.  &  C.  118  4  Wend.  358 
May  v.  Brown.  4  Dow.  &  R.  670 

4  Wend.  357,  358 

May  v.  Calder,  2  Mass.  35 2  Wend.  157 

May  e.  Christie,  3  Com.  L.  R.  67  2  Wend.  548 
Mayor  of  Kingston  v.  Horner, 

Cowp.  102 2  Wend.  59,  60 

Mayor  N.  Y.,  Matter  of  the,  11 

Johns.  77 3  Wend.  266 

Meaburn  v.  Leckie,  4  Dow.  &  R. 

207 4Wend.  52 

Mead  v.  Engs,  5  Cow.  303 3  Wend.  277 

Mead  v.  Hows,  7  Cow.  332..  ..  4  Wend.  558 
Meason  v.  Phillips,  Addis.  346  .  5  Wend.  396 
Melan  v.  Fitzjames,  1  Bos.  &  P. 

140 3Wend.  61 

Melville  v.  Glendining,  7  Taunt. 

126. 6  Wend.  249,252,261 

Metcalf  v.  Shaw,  3  Camp.  22...  2  Wend.  456 
M.  E.  Church  fl.Jacques.l  Johns. 

Ch.  75 6  Wend.  33 

M.  E.  Church  t).  Jacques, 1  Johns. 

Ch.  450... 6  Wend.  13 

Mercer  St.,  Matter  of,  4  Cow.  542  2  Wend.  474 

Mercer  v.  Sparks,  Noyes,  35 4  Wend.  137 

Mercers.  Sparks,  Owen,  51 4  Wend.  137 

Meriton  v.  Briggs,  1  Ld.  Raym. 

39 3  Wend.  263 

Merry  v.  Hallet,  2  Cow.  497 2  Wend.  511 

Mersereau  v.  Norton,  15  Johns. 

180....  4  Wend.  530 

Meux  v.  Howell,  4  East,  14 

4  Wend.  103,  104,107,111 

Middleton  v.  Bryan,  3  Maule  & 

S.  155 3  Wend.  61 

Middleton  t>.  Fowler,  1  Salk.  282  2  Wend.  341 
Middleton  v.  Price.  2  Str.  1184  2  Wend.  478 
Miller  v.  Hackley,  5  Johns.  385 

584 4  Wend.  401  ;  6  Wend.  661 

Miller  «.  Parnell,  6  Taunt.  370..  3  Wend.  383 
Miller  v.  Parsons,  9  Johns.  342.  2  Wend.  450 

Miller  «.  Race,  Burr.  452 5  Wend .  41 3 

Miller  v.  Race,  13  East,  135 5  Wend.  412 

Miller  v.  Stewart,  4  Wash.  C.  C. 

28 6  Wend.  245 

Miller  v.  Stewart,  9  Wheat.  680.  6  Wend.  245 
Miller  v.  Trets.  1  Ld.  Raym.  324  3  Wend.  674 
Miller  v.  Watson,  5  Cow.  195.. .  4  Wend.  269 
Mills  v.  Dennis,  3  Johns.  Ch. 

369..  .   5  Wend.  700 


CITATIONS. 


xvii 


Mills  v.  Duryee,  7  Cranch,  418, 
481  ... 

3  Wend.  269;  5  Wend.  155;  6  Wend.  450 
Mills  v.  Martin,  19  Johns.  7,  32- 
33 

2  Wend.  478;  3  Wend.  268  ;  6  Wend.  441 

Miln  v.  Prest,  1  Holt,  181 2  Wend.  548 

Milne  v.  Moreton,  6  Binn.  353..  3  Wend.  549 
Milne  v.  Priest,  Chit,  on  Bills, 

5  a. 5  Wend.  420 

Milnes  v.  Duncan,  6  Barn.  &  C. 

671 3Wend.  73 

Milnes  v.  Gery,  14  Ves.  407...  5  Wend.  648 
Milward  0.  Hallet,  2  Cai.  77,  80, 

81 5  Wend.  325,  331,  336,  340 

Minklaer  v.  Rockfeller,  6  Cow. 

270 3  Wend.  198,  200 

Minton  v.  Woodworth,  11  Johns. 

476 3  Wend.  186 

Mitchel  0.  Tarburt,  5  T.  R.  649  3  Wend.  164 
Mitchell  v.  Milbank,  6  T.  R.  199  3  Wend.  356 
Moakley  v.  Riggs,  19  Johns.  69  5  Wend.  308 
Moffatt  v.  Strong,  10  Johns.  13.  4  Wend.  282 
Mois  v.  Bruerton,  1  Ld.  Raym. 

553 3  Wend.  476 

Mollett  v.  Brayne,  2  Camp.  103.  3  Wend.  221 
Money  v.  Leach,  3  Burr.  1767. .  2  Wend.  613 
Montgomery's  case,  Dyer,  244. .  6  Wend.  149 
Montgomerie  v.  Wauchope,  4 

Dow,  109, 131 2  Wend.  102 

Moodey  v.  Pender,  2  Hayw.  29.  4  Wend.  601 
Moon  v.  Andrews,  Hob.  133.. .  2  Wend.  582 
Moor, v.  1  Maule.  &  S. 

284 4  Wend.  663 

Moore  0.  Jones,  2  Str.  814 2  Wend.  318 

Moore  v.  Moore,  1  Phila.  375...  6  Wend.  184 
Moore  v.  Wilson,  1  T.  R.  659..  6  Wend.  401 
Moran  v.  Dawes,  1  Hopk.  Ch. 

365 -.  3  Wend.  568 

Moravia  v.  Sloper,  Wils.  30,  32. 

5  Wend.  175,  181 

Moreau  v.  U.  8.  Ins.  Co.  3  Wash. 

C.  C.  256 4  Wend.  40 

Morgan,  Ex-parte,  2  Chit.  250..  5  Wend.  126 
Morgan  v.  Bridgen,  2  Stark,  314; 

2  Wend.  485;  5  Wend.  126 

Morgan  v.  Surman,  1  Taunt.  289  2  Wend.  44 
Morley  v.  Pragnell,  Cro.  Car.  500  4  Wend.  31 
Morris  v.  Brush,  14  Johns.  328.  5  Wend.  81 
Morris  v.  Duane,  1  Binn.  90...  4  Wend,  166 
Morris  v.  Phelps,  5  Johns.  49..  2  Wend.  405 
Morris  v.  Stephenson,  7  Ves.  474  6  Wend.  15 
Morton®.  Croghan,  20  Johns.  106  5  Wend.  230 
Mosley  v.  Ward,  11  Ves.  581...  2  Wend.  99 
Mott  v.  Comstock,  7  Cow.  654..  3  Wend.  207 

Mott  v.  Hicks,  1  Cow.  513 3  Wend.  97 

Mounson  v.  Redshaw,  1  Saund. 

195,  n 4  Wend.  618 

Muldon  v.  Whitlock,  1  Cow.  290 

5  Wend.  492,  493 

Mumford0.Withey,  1  Wend.  279  6  Wend.  557 
Munn  v.  Baldwin,  6  Mass.  316..  4  Wend.  401 
Munn  0.  Commission  Co.  15 

Johns.  44 3  Wend.  65 

Munro  v.  Alaire,  2  Cai.  327 5  Wend.  272 

Mure  v.  Craig,  2  Bos.  &  P.  148.  5  Wend.  562 
Murless0.  Franklin,  1  Swanst.  18  2  Wend.  469 
Murphy  v.  People,  2  Cow.  815.  5  Wend.  253 
Murray  v.  Bethune,  1  Wend.  196  4  Wend.  326 
Murray  v.  Blatchford,  1  Wend. 

583 4  Wend.  441 

Murray  v.  Blatchford,  2  Wend. 

221 4  Wend.  191 

N.  Y.  R.,  10. 


Murray  v.  Gouverneur,  2  Johns. 

Cas.  438 3  Wend.  82 

Murray  v.  House,  11  Johns.  464  3  Wend.  82 

Murray  v.  Judah,  6  Cow.  490  a.  6  Wend.  445 

Murray  v.  Long.  1  Wend.  140..  2  Wend.  426 

Myer  v.  Cole,  12  Johns.  349 3  Wend.  246 

Mynn  v.  Robinson,  2  Hagg.  Ecc. 

179 6  Wend.  17ft 

N 

Nase  0.  Peck,  3  Johns.  Cas.  128.  2  Wend.  61 
Nash  v.  Palmer,  5  Maule.  &  S. 

874 6  Wend.  40j3 

Nash  0.  Tupper,  1  Cai.  402 6  Wend.  485 

Nebinger  v.  Upp,  13  Serg.  &  R. 

66 4  Wend.  450 

Neel  0.  Irving,  1  Esp.  61 4  Wend.  221 

Neilson  0.  Cox,  1  Cai.  Cas.  121.  3  Wend.  644 
Nelson,  JSx-pcvrte,  1  Cow.  423..  5  Wend.  123 
Nelson  0.  Tucker,  3  Bos.  &  P. 

286 6  Wend.  125 

Nesbit  0.  Smith,  2  Bro.  Ch.  579, 

582 -.-- 6  Wend.  251 

Newburgh  Turnpike  Co.  0.  Mil- 
ler, 5  Johns.  Ch.  101. 3  Wend.  637 

New  Castle  Fire  Ins.  Co.  0.  Mar- 

moran.  3  Dow,  225 6  Wend.  494 

New.  J.  Pro.  &  L.  Bank,  0. 

Thorp,  6  Cow.  46 5  Wend.  482 

Newkerk  0.  Willett,  2  Cai.  Cas. 

296 .-  2  Wend.  235 

Newkirk  0.  Willet,  2  Johns.  Cas. 

415 2  Wend.  231 

Newland  0.  Douglass,  2  Johns. 

62 2  Wend.  569 

Newman  0.  Chapman,  2  Rand. 

100. .- 6  Wend.  227 

Newson  0.  Pryor's  Lessee,  7 

Wheat.  10 5  Wend.  147 

Newton  0.  Bennet,  1  Bro.  Ch.  360  2  Wend.  99 
N.  Y.  Firemen's  Ins.  Co.  0.  De- 
Wolf,  2  Cow.  56 2  Wend.  69 

N.  Y.  Firemen's  Ins.  Co.  0.  Ely, 

2  Cow.  664,  678,  699,  703  ; 

4  Wend.  655;  5  Wend.  552 

N.  Y.  Firemen's  Ins.  Co.  0. 

Sturges,  2  Cow.   664,   678, 

703 -.  4  Wend,  655 

N.  Y.  Ins.  Co.  0.  Thomas,  3 

Johns.  4 5  Wend.  547 

Nichols  v.  Judson,  2  Atk.  300. .  4  Wend.  450 
Nicholson  0.  Gouthit,  2H.  B1.612  2  Wend.  550 
Niskayuna0.  Albany,  1  Cow.  538  6  Wend.  639 
Nixon  0.  Hyserott,  5  Johns.  58.  2  Wend.  492 
Noble  0.  Adams,  2  Com.  Law,  26  6  Wend.  249 

Noke  0.  Ingham,  1  Wils.  90 5  Wend.  229 

Norcross  0.  Widgery,  2Mass.508  6  Wend.  226 

North  0.  Butts,  Dyer,  140,  a 6  Wend.  474 

Northampton's  case,  7  Co.  133..  3  Wend.  235 

Norris  0.  Staps,  Hob.  211 5  Wend.  483 

Norton  v.  Rich,  20  Johns.  475..  6  Wend.  525 
Norton  0.  Turvill,  2  P.  Wms. 

144 2  Wend.  456 

Norton  0.  Whiting,  1  Paige  Ch. 

579 6  Wend.  596 

Norwich  0.New  Berlin, 18  Johns. 

382 4  Wend.  408 

Nurse  0.  Craig,  5  Bos.  &  P.  148; 

2  Wend.  424;  5  Wend.  562 

Nussear  0.  Arnold,  13  Serg.  &  R, 

S23 6  Wend.  176 

Nuton's  case,  Freem.  25 4  Wend.  542 
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Oades  v.  Woodward,  1  Salk.  88  6  Wend.  515 
Gates  v.  Cook,  3  Burr.  1684 

__  _ 2  Wend.  34,  44 

Oatfield0.  Waring,  14  Johns.  188  5  Wend.  562 
O'Callaghan  0.  Sawyer,  5  Johns. 

118.- 5  Wend.  356,  364,  368,  601 

Ocean  Ins.  Co.  0.  Francis,  2 

Wend.  64 4  Wend.  86 

Ogden  v.  Saunders,  11  Wheat. 

213,309,  361 3  Wend.  190,  549,  559 

Olcott  D.  Lilly,  4  Johns.  409 6  Wend.  252 

Olivers.  Trustees  of  Springfield, 

5Cow.283 2  Wend.  355 

Olmsted®.  Stewart,  13  Johns.  238  5  Wend.  22 
Olney  0.  Wickes,  18  Johns.  124  3  Wend.  198 
Onslow  v.  Home,  3  Wils.  177, 

185  4  Wend.  341,  6  Wend.  410 

Ontario  Bank  0.  Hallett,  8  Cow. 

192,  194 4  Wend.  613  ;  6  Wend.  564 

Oothout  v.  Rooth,  12  Johns.  151  2  Wend.  242 
Oppenheim  v.  Harrison,  1  Burr. 

20 -.  6  Wend.  609 

Ord  v.  Portal,  3  Camp.  240,  n. .  5  Wend.  477 
Orme  0.  Young,  3  Com.  Law,  35  6  Wend.  246 
Orme  v.  Young,  Holt  N.  P.  84 

6  Wend.  246,  259 

Orr  v.  Kaines,  2  Ves.  194 2  Wend.  609 

Orton  v.  Butler,  5  Barn.  &  Aid. 

712 6  Wend.  458 

Osborn  v.  Crosland,  1  Sid.  272..  5  Wend,  172 
Osborne  v.  Harper,  5  East,  225..  6JWend.  265 
Osgood  v.  Dewey,  13  Johns.  240  5  Wend.  131 
Osgood  v.  Manhattan  Co.  3  Cow. 

612 5  Wend.  46 

Osmond  v.  Fitzroy,  3  P.  Wins. 

130,  131 3  Wend.  631 

Outram0.  Morewood,  3  East,  346  3JWend.  35 
Outread  v.  Round,  4  Vin.  Abr. 

203  pi.  4  ;  cited  in  1  Fonbl. 

293,  n.  7.. 6  Wend.  15 

Overseers  of  Bridge  water  0.  Over- 
seers of  Brookfield,  3  Cow. 

299 5  Wend.  580 

Overseers  of  Gates,  Ex  parte,  4 

Cow.  137 2  Wend.  292 

Overseers  of  Pittstown  v.  Over- 
seers of  Plattsburgh,  18 

Johns.  418 3  Wend.  197 

Overstreet  0.  Brown,  4  McCord, 

79 6  Wend.  333 

Owings  v.  Speed,  5  Wheat.  424.  6  Wend.  656 


Pabodie  v.  King,  12  Johns.  426.  5  Wend.  505 
Pacific  Ins.  Co.  0.  Catlett,  4 

Wend.  75 6  Wend.  220 

Packard  v.  Getman,  6  Cow.  757  4  Wend.  615 
Packard  v.  Hill,  2  Wend.  411  ; 

3  Wend.  177  ;  6  Wend.  483 

Packet, The,  3  Mason,  255.. .5  Wend.  324,  336 
Paddock  v.  Salisbury,  2  Cow. 

813 4  Wend.  164 

Page  v.  Fry,  2  Bos.  &  P.  240 ..4  Wend.  80,  82 
Paget  v.  Perchard,  1  Esp.  205..  2  Wend.  600 
Paine  v.  Packard,  13  Johns.  174; 

3  Wend.  27,  217  ;  6  Wend.  259,  612 

Palgrave  v.  Windham,  1  Str.  214  3  Wend.  449 
Palmer  c.  Hand,  13  Johns.  434.  6  Wend.  330 
Palmer  v.  Lorillard,  16  Johns. 

343 2  Wend.  147 
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Palmer  v.  Moxon,  2  Maule  &  S. 

49 5  Wend.  589 

Palmer  v.  Mulligan,  3  Cai.  312. 

..5  Wend.  460,  463 

Palmyra,  The,  12  Wheat.  10 4  Wend.  192 

Pangburn  v.  Ball,  1  Wend.  345.  2  Wend.  429 
Pangburn  v.  Patridge,  7  Johns. 

142 3Wend.  281 

Park  0.  Hammond,  1  Holt,  84. .  5  Wend.  504 
Parke  v.  Christie,  1  Younge  & 

J.  533 6  Wend.    46 

Parker  v.  Godin,  2  Str.  813 6  Wend.  609 

Parkhurst  v.  Lawton,  2  Swans.  4  Wend.  252 
Parkhurst  v.  Low  ten,  1  Mer.  400  4  Wend.  252 
Parkhurst  v.  Van  Cortland,  14 

Johns.  15,  45.. 2  Wend.  224;  5  Wend.  648 
Parley  v.  Freeman,  3  T.  R.  51..  2  Wend.  389 
Parish  v.  Fite,  1  Car.  Law  Repos. 

238 6  Wend.  277,  281 

Parochial  S.  M.   of  Scotland  v. 

Frazer,  2  Hagg.  Ecc.  632  . .  6  Wend.  186 
Parsons  0.  Mass.  F.  &  M.  Ins. 

Co.  202,208 3  Wend.  290 

Postan  v.  Stanway,  5  East,  261.  2  Wend.  640 
Patience  v.  Townley,  2  Smith, 

223 *  3  Wend.  491 

Patterson  v.  Patterson,  6  Serg. 

&R.  56 6  Wend.  176 

Patterson  v.  U.  S.  2  Wheat.  225; 

3  Wend.  675;  6  Wend.  272 

Pawling  v.  Bird,  13  Johns.  192.  6  Wend.  451 
Pawling  0.  Pawling,  4  Yeates, 

220,  223 4  Wend.  332 

Paxton  v.  Donglas,  16  Ves.  242  4  Wend.  253 

Paynes  v.  Cole,  1  Munf.  394 5  Wend.  329 

Payson  v.  Coolidge,  2  Gall.  238.  2  Wend.  548 
Peachy  v.  Harrison,  1  Salk.  77.  6  Wend.  561 
Peacock  v.  Monk,  2  Ves.  193...  2  Wend.  456 
Peacock  v.  Peacock,  16  Ves.  56.  6  Wend.  267 
Peacock  v.  Rhodes,  Doug.  611.  5  Wend.  412 
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a,n.l 6  Wend.  410 

Todd  v.  Staakes,  1  Salk.  116. ..  2  Wend.  424 
Tolputt  v.  Wells,  1  Maule  &  S. 

895... 8  Wend.  306 

Tomlinson  v.  Gill,  Amb.  380.. .  4  Wend.  658 
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Toole  v.  Hollingworth,  5  T.  R. 

236 6  Wend.  125 

Toole  ».  Modlicott,  1  Ball.  &  B. 

393 5  Wend.  650 

Toppan  v.  Atkinson,  2  Mass.  365  4  Wend.  79 
Toussaint  v.  Martinnant,  2  T.  R. 

100 4  Wend.  435 

Tower  «.  Barrett,  1  T.  R.  133.. 

4  Wend.  275  ;  5  Wend.  207 

Tower  v.  Rous,  18  Ves.  138....  3  Wend.  518 
Townsend  v.  Lee,  3  Johns.  436. .  3  Wend.  494 
Townsend  v.  Olin,  5  Wend,  207  6  Wend.  612 
Townsend  ®.  Phillips,  10  Johns. 

98 -  6  Wend.  499 

Trappan  v.  Morie,  18  Johns.  1.  3  Wend.  450 
Travis  ®.  Waters,  12  Johns.  510  2  Wend.  234 
Treves  v.  Townsend,  1  Cox's 

Cas.  51 2Wend.  99 

Treves  ®.Townshend,  1  Bro.Ch. 

384 .-  2  Wend.  99 

Trevivan  v.  Lawrence,  1  Salk. 

276 .- 3Wend.  41 

Trongott  v.  Byres,  5  Cow.  480.  6  Wend.  437 
Troup  v.  Haight,  1  Hopk.  ch. 

267 2  Wend.  558 

Troup  v.  Smith,  20  Johns.  33..  5  Wend.  32 
Truman  v.  Fenton,  Cowp.  544, 

548 3  Wend.  140;  6  Wend.  395 

Trimble  ®  .Thorn,  16  Johns.  150, 

152 -.  6  Wend.  613,660 

Trumbull  v.  Gibbons,  Jud.  Re- 

pos.  1 4  Wend.  141 

Truscott  v.  Carpenter,  1  Ld. 

Raym.  231 4  Wend.  647 

Tubb  v.  Harrison,  4  T.  R.  118..  4  Wend.  404 
Tuthill  «.  Davis,  20  Johns.  285.  5  Wend.  186 
Tuttle  v.  Beebe,  8  Johns.  152. . 

5  Wend.  355,  364 

Tuttle  v.  Hunt,  2  Cow.  436 3  Wend.  204 

Tuttle®.  Jackson, 6  Wend.  213,  670 

Tuttle  v.  Kip,  19  Johns.  194 4  Wend.  525 

Tuttle  v.  Mayo,  7  Johns.  132... 

4  Wend.  276;  5  Wend.  207 

Turner  v.  Felgate,  1  Lev.  95. ..  5  Wend.  172 
Turner  ®.  Horton,  Willes,  438.  3  Wend.  440 
Turner  v.  Turner,  2  Brod.  &  B. 

107 3Wend.  59 

Tyndal®.Hutchinson,  3  Lev.  170  6  Wend.  241 
Tyte  v.  Steventon,  2  Wm.  Bl. 

1299 2  Wend.  641 

Twyne's  case,  3  Co.  80  b 

3  Wend.  412;  4  Wend.  103 

U 

Ulmer  v.  Leland,  1  Greenl.  135.  2  Wend.  429 
TL  8.  ®.  Barker,  12  Wheat,  559, 

560,   561 3  Wend.  277 

U.  S.  v.  Burnham,  1  Mason,  70 

6  Wend.  274 

U.  S.  v.  Howell,  4  Wash.  C.  C. 

620 6  Wend.  244 

U.  S.  v.  Johns,  4  Dall.  416 6  Wend.  484 

TJ.  S.  v.  Kirkpatrick,  9   Wheat. 

720,  736 4  Wend.  574,  575 

U.  8.  «.  Wonson,  1  Gall.  15 6  Wend.  274 

Utica  Bank  v.  Kibbe,  7  Cow.  424  3  Wend.  431 
Utica  Ins.  Co.  ®.  Cadwell,  3 

Wend.  296 5  Wend.  492 

Utica  Ins.  Co.  v.  Kip,  8  Cow.  20 

3  Wend.  302,  373,  583 

Utica  Ins.  Co.  v.  Scott,  19  Johns. 

1 

3  Wend.  583;  4  Wend.  654 ;  5  Wend.  597 
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Utica  Ins.  Co.  v.  Scott,  6  Cow. 

606 3  Wend.  586 

Utica  IBS.  Co.  ®.  Tillman,  1 

Wend.  555.. 5  Wend.  492 

Utterson  v.  Vernon,  3  T.  R.  539  6  Wend.  280 


Vale  v.  Bayle,  Cowp.  294 6  Wend.  401 

Van  Alst  v.  Hunter,  5  Johns.  Ch. 

148 .-- 3  Wend.  515 

Van  Antwerp  v.  Newman,  2 

Cow.  543 i  3  Wend.  500 

Van  Benthuysen  v.  Crapsor,  8 

Johns.  257 3  Wend.  361 

Van  Bergen  v.  Van  Bergen,  2 

Johns.  Ch.  272.. 3  Wend.  637 

Van  Bergen  v.  Van  Bergen,  3 

Johns.  Ch.  282 3  Wend.  637 

Van  Buskirk  v.  Burr.  20  Johns. 

275 2  Wend.  244 

Van  Cleef  v.  Fleet,  15  Johns.  147 

5  Wend.  310  ;  6  Wend.  317,  499 

Van  Cortlandt  v.  Underbill,  7 

Johns.  410 5  Wend.  519 

Vanderbilt  ®.  Adams,  7  Cow. 

349 4Wend.  21 

Vanderheuvel  v.  United  Ins.  Co. 

2  Johns.  Cas.  451. 2  Wend.  69- 

Vanderkarr  v.  Vanderkarr,  1 

Johns.  122 a  Wend.  183- 

Vandervoort  v.  Smith,  2  Cai.  1  5  Wend.  121 
Van  Dyke®.  Van  Buren,  1  C»i. 

84 .t  Wend.  44,  60 

Vankirk  ».  Clark,  16  Serg.  &  .3. 

286 ,"«..  6  Wend.  234 

Van  Ness  ®.  Terhune,  3  Joh  is. 

Cas.  82,  83 4  Wend.  297 

Van  Ostrand  v.  Reed,  1  We;  id. 

430 3  Wend.  82 

Van  Raugh  v.  Van  Arsdalen,  3 

Cai.  154 3  Wend.  549^ 

Van  Rensselaer  v.  Sheriff  of  >n- 

ondaga.l  Cow.  458 *. . . .  6  Wend.  532 

Van  Slyck  ®.  Kimball,  8  Johns. 

198 .-  6  Wend.  40ft 

Van  Steenbergh  v.  Korts,  10 

Johns.  167 3  Wend.  603,  616 

Van  Valkinburgh  ®.  Watson,  13 

Johns.  480 5  Wend.  562 

Van  Vechten  ®.  Hopkins,  5 

Johns.  211,  220 

4  Wend.  324,  326,  359 ;  6  Wend.  413 
Varick  ®.  Jackson,  2  Wend.  166  2  Wend.  485 
Vasse  v.  Smith,  6  Cranch,  226, 

233  n 2  Wend.  144;  6  Wend.  274 

Vaughn  ®.Worrall,  2  Swans.  397, 

402... 3  Wend.  581 

Vere  ®.  Lewis,  3  T.  R.  182 5  Wend.  422" 

Verinilyea,  Ex-parte,Q  Cow.  555, 

559 --. 4  Wend.  238,  239 

Vernon  ®.  Jefferys,  2Str.  1146. .  6  Wend.  631 
Vianna  ®.  Barclay,  8  Cow.  281 . 

6  Wend.  149,  155 

Vicars  v.  Haydon,  Cowp.  841 ..  2  Wend.  223 
Vigers  v.  Aldrich,  4  Burr.  2482.  6  Wend.  249 
Vincent  v.  Germond,  11  Johns. 

283 6  Wend.  401 

Visscher®.  Yates,  11  Johns.  23.  5  Wend.  251 

Vivian  ®.  Blake,  11  E.  263 2  Wend.  641 

Vollum  ®.  Simpson,  2  Bos.  &  P. 

368 2  Wend.  638,  63£ 

Vosburgh  ®.  Welch,  11  Johns. 

175,  176 3  Wend.  248,  603,  616 


CITATIONS. 
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Voss  v.  Robinson,  9  Johns.  192  2  Wend.  66 
Vought  v.  Winch,  2  Barn.  & 

Aid.  662 3  Wend.  41 

Vrooman0.Phtlps,  2  Johns.  177, 

179 .2  Wend.  470;  4  Wend.  473 

W 

Wailing  v.  Toll,  9  Johns.  141...  4  Wend.  406 
Wait  v.  Durand,  9  Johns.  254..  4  Wend.  201 
Wait  v.  Ogden,  13  Johns.  27...  5  Wend.  270 
Wake  v.  Tinkler.  10  East,  36. . .  5  Wend.  350 
Wakely  v.  Johnson,  Ryan  &  M.  4  Wend.  358 
Wakeman  v.  Robinson,  1  Bing. 

213 3  Wend.  393 

Walcot  v.  Goulding,  8  T.  R.  126  3  Wend.  455 
Waldo  v.  Long,  7  Johns,  173. ..  2  Wend.  405 

Wales  v.  Hart,  2  Cow.  426 5  Wend.  239 

Wales  v.  Stetson,  2  Mass.  143. ..  3  Wend.  605 
Walker  v.  Frobisher,  6  Ves.  72.  5  Wend.  519 
Walker  0.  Walker,  2  Atk.  98...  2  Wend.  469 
Walker  v.  Witter,  Doug.  6,  n. . .  6  Wend,  449 
Wallingford  v.  Hear],  15  Mass. 

472 2  Wend.  367 

Wallis  v.  Wallis,  4  Mass.  136.. .  3  Wend.  235 
Walter  v.  Brewer,  11  Mass.  99 ..  2  Wend.  343 
Walton  0.  Shelly,  1  T.  R.  296. .  8  Wend.  416 
Walton  v.  U.  S.  J>  Wheat.  651..  6  Wend.  278 
Walwyn  v.  ?f  ^uintin,  2  Bos. 

&  P.  652  :.  6  Wend.  258 

Wankford  v.  Wfiikford,  1  Salk. 

307 j-.S  Wend.  227 ;  6  Wend.  474 

Warburton  v.  Lakeland,  1  Hud. 

&B.  TM.-.ji 5  Wend.  372 

Ward  v.  Brandt,  11  Mart.  (La.) 

414 'f • 6  Wend.  353 

Ward  v.  Center,  8  Johns.  271 ... 

n 6  Wend.  279,  283 

Ward  v.  Evans,  2  Ld.  Raym.  930  6  Wend.  149 
Waring  v.  Barret,  2  Cow.  460..  6  Wend.  660 
Waring  v.  Dewbe  ry,  1  Str.  97.  3  Wend.  449 
Waring  v.  Yates,  10  Johns.  119. 

2  Wend.  527;  3  Wend.  172 

Warn  v.  Bickford,  7  Price.  550.  6  Wend.  457 
Warner  v.  Racey,  20  Johns.  74. 

2  Wend*  282,  615 

Warner  v.  Shed,  10  Johns.  138 

3  Wend  205  ;  5  Wend.  178  ;  6  Wend.  601 
Warre  v.  Miller,  7  Dowl.  &  R.  3  6  Wend.  274 
Warren  v.  Conset,  2  Str.  778  ;  2 

Ld.   Raym.   1500 ;  8    Mod. 

107  n. 

3  Wend.  25;  6  Wend.  257 

Warren  v.  Webb,  1  Taunt.  379.  3  Wend.  280 
Waterman  v.  Yea,  2  Wils.  41 ..  3  Wend.  61 
Waters  0.  Ogden,  Doug.  452...  3  Wend.  807 
Waters  v.  Stewart,  1  Cai.  Gas.  47  5  Wend.  615 
Waters  v.  Travis,  8  Johns.  566. 

2  Wend.  223;  4  Wend.  191 

Watkins,  Martha,  Ex-parte,  9 

Johns.  245. 4  Wend.  632 

Watkins  v.  Fry,  1  Mer.  255 3  Wend.  547 

Watson  v.  Delafield,  2  Cai.  224.  4  Wend.  597 
Watson  0.  Hele,  2  Saund.  178..  6  Wend.  21 
Watts  0.  Coffin,  11  Johns.  465, 

499 4  Wend.  428,  506 

Way  v.  Carey,  1  Cai.  191 3  Wend.  268 

Weatherston  0.  Hawkins,  1  T.  R. 

110 3  Wend.  294 

Weaver®.  Wood,  Hob.  134....  3  Wend.  393 
Webb  v.  Plumer,  Fitz.  G.  109..  6  Wend.  330 
Webb  v.  Ward,  7  T.  R.  296....  3  Wend.  572 
Weeks  v.  Peach,  1  Salk.  179...  4  Wend.  647 
N.  Y.  R.,  10 


Weigall  0.  Waters,  6  T.  R.  488.  2  Wend.  410 
Welch  0.  Bennet,  15 'Mass.  380.  2  Wend.  515 
Welch  0.  Hill,  2  Johns.  100. ...  6  Wend.  525 

Weller  0.  Take,  9  East,  364 4  Wend.  557 

Wells  0.  Hatch,  6  Cow.  609 4  Wend.  197 

Wells  0.  Ho  well,  19  Johns.  385. 

3  Wend.  145,  146,  147583 

Wells  0.  Newkirk,  1  Johns.  Cas. 

228 3  Wend.  268 

Wells  0.  Prince,  9  Mass.  508....  2  Wend.  367 
Welsh  0.  Hill,  2  Johns.  373....  2  Wend.  296 
Wendell  0.  Van  Rensselaer,  1 

Johns.  Ch.  354. 5  Wend.  698 

Wennall  0.  Adney,  3  Bos.  &  P. 

252 i 5  Wend.  562 

West  0.  Ashdown,  1  Bing.  164  a.  6  Wend.  243 
Weston  0.  Barker,  12  Johns.  282  5  Wend.  352 
Weston  0.  Downes,  Doug.  24.. 

2  Wend.  469;  4  Wend.  275 

Weston  0.  Fournier,  14  East,  391  3  Wend.  476 
Wetmore  0.  Plant,  5  Conn.  541  6  Wend.  333 
Wetmore  0.  White,  2  Cai.  Cas. 

102 3  Wend.  153 

Wetzell  0.  Bussard,  11  Wheat. 309  3  Wend.  273 
Whallon  0.  Kauff man,  19  Johns. 

97 4Wend.    67 

Wheeler  0.  Lampman,  14  Johns.  «• 

481 ...   3  Wend.  205 

Wheeler  0.  Raymond,   5  Cow. 

231  281.. 

3  Wend.  18.  20,  402;  5  Wend.  350,  360,  363 
Wheeler  0.  Raymond,  8  Cow.  311  3  Wend.  268 
Wheeler  0.  Raymond,  9  Cow. 

295 -. 5  Wend.  352 

Wheeler    0.    Van    Houten,    12 

Johns.  315 6  Wend.  302 

Whitaker  0.  Young,  2  Cow.  569  4  Wend.  555 
Whitbeck  0.  Shoefelt,  9  Johns. 

265 2  Wend.  647 

Whitchurch  0.  Bevis,  2  Bro.  Ch. 

566 3  Wend.  654 

White     0.    Baring,  4   Esp.    22 

5  Wend.  328,  332,  335,  340 

White  0  Gainer,  2  Bing.  23  ;  9 

Com.  Law,  302 6  Wend.  608 

White  0.  Jenkins,  16  Mass.  63..  4  Wend.  481 
White  0.  Kibling,  11  Johns.  128  5  Wend.  22 
White  0.  Parkin,  12  East,  578..  6  Wend.  431 
White  0.  Skinner,  13  Johns.  307  3  Wend.  99 
White  0.  Ward,  9  Johns.  232 

6  Wend.  292,  293 

Whiteside  0.  Jackson,  1  Wend. 

418-. 6  Wend.  280 

Whitney  0.  Peckham,  15  Mass. 

243 4  Wend.  598 

Wiffen  0.  Roberts,  1  Esp.  261..  2  Wend.  394 
Wiggins  0.  Armstrong,  2  Johns. 

Ch.  144 3  Wend.  555,  557,  568 

Wilbraham  0.   Snow,  2  Saund. 

47  <s ." 6  Wend.  608 

Wilcox  0.  Rowland,  6  Cow.  576   6  Wend.  494 

Wild  0.  Fisher,  4  Pick.  421 5  Wend.  495 

Wild  0.  Sands,  2  Str.  718 3  Wend.  425 

Wilder  v.  Winne,  6  Cow.  288..  4  Wend.  103 
Wilkes  0.  Lion,  2  Cow.  333.  355 

3  Wend.  153,  225,  282 

Wilkin  0.  Wilkin,  1  Johns.  Ch. 

114 2  Wend.  317 

Wilkins  0.   Carmichael,  Doug. 

105 5  Wend.  338 

Wilkinson  0.   Adam,  1  Ves.  & 

B.  466 2  Wend.    55 

Willet  0.  Chambers,  Cowp.  814  6  Wend.  312 
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CITATIONS. 


Williams  v.  Alley,  Cooke,  257..  6  Wend.  266 
Williams  v.  Baldwin,  18  Johns. 

489 --  5  Wend.  121 

Williams  v.  Bosanquet,  1  Brod. 

&  B.  72 5Wend.  614 

Williams  v  Brown,  4  Johns.  Ch. 

682 4  Wend.  103 

Williams  v.  Crary,  5  Cow.  368 ..  4  Wend.  450 
Williams  v.  Crary,  8  Cow.  246..  4  Wend.  448 
Williams  ».  Jones,  5  Co.  72....  4  Wend.  31 
Williams  v.  Leper,  3  Burr.  1888  5  Wend.  598 
Williams  n.  Storrs,  6  Johns.  Ch. 

350 4  Wend.  679 

Williams  v.  Thbmas,  Doug  749  5  Wend.  100 
Williams  v.  Walbridge,  3  Wend. 

415 3  Wend.  419 

Williams  v.  Williams,  4  Maule 

&S.  502 2  Wend.  71 

Williams  «.  Wright,  1  Wend. 

277 .- 2  Wend.  638 

Willing  v.  Peters,  12  Serg.  &  R. 

177 5  Wend.  349 

Willis  t>.  Lucas,  1  P.  Wms.  474  2  Wend.  56 
Willison  v.  Whitaker,  7  Taunt. 

53 --.-6  Wend.  247,  260 

Willocks  Ex  parte,  7  Cow.  402 

_% 5  Wend.  552  ;  6  Wend.  510 

Wils  v.  Maccarmick,  2  Wils.  148  5  Wend.  519 
Wilson  Ex  parte,  11  Ves.  410. ..  4  Wend.  368 
Wilson  v.  Bird,  1  Ld.  Raym.  22  5  Wend.  328 
Wilson  v.  Black  Bird  Creek 

Marsh  Co.  2  Pet.  245 4  Wend.  22 

Wilson  v.  Conine,  2  Johns.  280  5  Wend.  48 

Wilson  v.  Hunt,  1  Pet.  441 3  Wend.  205 

Wilson  v.  Larmouth,  3  Johns. 

433.- 3  Wend.  157 

Wilson  ».  Rastall,  4  T.  R.  753. .  5  Wend.  586 
Wilson  v.  Reed,  3  Johns.  178. .  4  Wend.  530 
Wilson  v.  Troup,  2  Cow.  230. ..  5  Wend.  296 
Wilson  v.  White,  2  Wend.  265.  5  Wend.  104 
Wilson  v.  Wilson,  3  Phila.  552 

6  Wend.  185,  197 

Winchester,  Bishop  of,  v,  Paine, 

11  Ves.  199 6  Wend.  35 

Winton  v.  Saidler,  3  Johns.  Cas. 

185.-.- 3  Wend.  416 

Witherby  v.  Mann,  11  Johns. 

518 .- 3  Wend.  82 

Withers  v.  Lys,  Holt  20 4  Wend.  578 

Withers  v.  Pinchard.  cited  in  7 

Ves.  474.-.-  -   6  Wend.    15 


Witherwaxfl.Averill,  6  Cow.  589  6  Wend.  513 
Witmore  v.  Russel,  3  Cai.  136. .  2  Wend.  252 
Wolcott  «.  Hall,  6  Mass.  514;  4  Wend.  164,  663 
Wolcotl  v.  Van  Santvoord,  17 

Johns.  284 2  Wend.  422 

Wolfe  v.  Washburn,  6  Cow.  261 

262 3  Wend.  402;  5  Wend.  245 

Wood  v.   Jefferson  Co.  Bank,  9 

Cow.  194,  206 

.4  Wend.  367  ;  5  Wend.  492  ;  6  Wend  613 
Wood  t>.  Strickland,  2  Mer.  464  3  Wend.  488 
Wood  v.  Worsley,  2  H.  Bl.  574 

7  n -. 6  Wend.  494 

Woodcock  D.   Bennet,   1   Cow. 
Woodhull  v.  Holmes,  10  Johns. 

231 5  Wend.  69;  6  Wend.  621 

734,745,    n .3   Wend.  42,  643 

Woolcot  v.  Leicester,  6  Taunt,  75  6  Wend.  252 
Wooster  v.  Perry,  4  Cow.  546-.  3  Wend.  312 
Wootton  v.  Hele,  1  Mod.  290. ..  6  Wend.  14 
Wordallfl.  Smith,  1  Camp.  332..  2  Wend.  600 
Worsley  «.  Wood,  6  T.  R,  710..  6  Wend.  494 
Wotton  v.  Hele,  2  Saund.  178  ; 

180,  n.  9,  181  b,  c ...6  Wend.  14,  456 

Wright,  Ex  parted  Cow.  399 2  Wend.  506 

Wright  v.  Buller,  2  Ves.,  Jr.  676  6  Wend.    19 

Wright  v.  Post,  3  Conn.  142 6  Wend.  264 

Wright  «.  Small,  2  Binn.  93 6  Wend.  278 

Wright  v.  Williams,  5  Cow.  338  4  Wend.  667 
Wright  v.  Wright,  1  Ves.  Sr.  409  4  Wend.  622 
Wyman  v.  Mitchell,  1  Cow.  316 

2  Wend.  459  ; -3  Wend.  248;  330 

Wynne  v.   Raikes.  5  East,   514 

2  Wend.  548;  5  Wend.  422 


Yates'  case,  6  Johns.  408,  416.  2  Wend.  219 

Yates  0.  Foot,  12  Johns.  1 3  Wend.  495 

Yates  v.  People,  6  Johns.  409, 

416,  417,  467 6  Wend.  167,  168,  171 

Yates  v.  Van  Rensselaer,  5 

Johns.  364...- 3  Wend.  186 

Yeaton  v.  Fry,  5  Cranch.  335 .  -  6  Wend.  484 

Yorkfl.  Grindstone,  1  Salk.  388-  6  Wend.  608 
Yorke  v.  Grenaugh,  2Ld.  Raym. 

867.* 6  Wend.  608 

Younge  v.  Combe,  4  Ves.  101, 

620. -  ..-•-.  2  Wend.    99 


Zinckt>.  Lancton,  Doug.  749 ...   5  Wend.  100 


STATUTES  OF  STATE  OF  NEW  YORK  CITED. 


Laws  1791  ch    42 

2  Wend  539 

Laws  1824  p  297  sec  45 

6  Wend  222 

Laws  1807,  ch.  107  sec.  4 

3  Wend  128 

Laws  1824  ch  238  sec  38 

2  Wend.  586 

Laws  1813,  ch.  23,  sec.  1 

2  Wend  202 

Laws  1825    ch  275 

5  Wend.  468 

Laws  1816,  p.  184  

5  Wend  593 

Laws  1825  ch    325 

3  Wend.  607 

Laws  1817,  p.  296 

5  Wend  461 

Laws  1825    p  336 

6  Wend  346 

Laws  1818,  Act  of  April.  10.  .. 

5  Wend.  571 

Laws  1826,  p    121 

4  Wend.  416,  418 

Laws  1818,  p,  220,  sec.  17 

6  Wend  487 

Laws  1826  p  220  sec  1 

5  Wend.  169 

Laws  1818,  p.  306  

4  Wend  391 

Laws  1827  ch  15  tit  2  sec. 

110  2  Wend.  287 

Laws  1819,  p.  118 

5  Wend   300 

Laws  1827  ch  219  sec  42 

5  Wend.  470 

Laws  1820,  ch.  196,  sec.  7  

2  Wend.  151 

Laws  1830,  p.  203        .  . 

5  Wend.    34 

Laws  1823,  p,  391  

4  Wend  431 

3  Stat     156    c 

3  Wend.    58 

Laws  1823,  p.  419..  

2  Wend.  275 

4  Stat  p  41   b.  &  p  23,  c. 

3  Wend.  248 

Laws  1824,  p.  280,  sec.  1 

6  Wend  466 

4  Stat    ch    49 

2  Wend.  306 

Laws  1824,  p.  286,  sec.  14  

4  Wend  641 

4  Stat     80  c 

.  .   3  Wend.  282 

Laws  1824,  p.  289  

4  Wend.  418 

4  Stat  p    80  sec.  9        

6  Wend.  221 

Laws  1824,  p.  290,  sec.  20  

5  Wend.  294 

4  Stat    a,   90      ...  

2  Wend.  398 

Laws  1824,  p.  292,  sec.  29  

5  Wend   294 

4   Stat    ch    94 

3  Wend.  134 

Laws  1824,  p.  295,  sec.  36  

6  Wend.  550 

4  Stat.   280   c 

..     2  Wend.  630 
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6   Stat.  ch.   224 2  Wend.  398 

6  Stat.  ch.  294,  sec.  1  p.  280 3  Wend.  441 

6  Stat.  280,  c.  sec.  8 3  Wend.  204 

6  Stat.   281 3  Wend.  390 

6  Stat.  ch.283- 2  Wend.  264 

6  Stat.  p.  286,   c 3  Wend.  404 

6  Stat.  ch.  288 5  Wend.  569 

6  Stat.  ch.  294,  sec.  33 3  Wend.  441 


6  Stat.  ch.  295 2  Wend.  260 

6Stat.   296,  c 4  Wend.  211 

6  Stat.  297,  c,  sec.  47 5  Wend.  253 

6  Stat.   374,  c 3  Wend.  257 

6  Stat.  p.  426,   b 3  Wend.  311 

7  Stat.  p.  450,  a 3  Wend.    16 

8  Stat.  p.  312  a 3  Wend.  320 


REVISED  LA  WS  CITED. 


1  R.  L.  52 3  Wend.  513 

1  R.  L.  66. -.. 4  Wend.  255 

1  R.  L.  70. 2  Wend.  156 

1  R.  L.  72 4  Wend.  497 

1  R.  L.  74-. 2  Wend.  573  ;  4  Wend.  465 

1  R.  L.  76,  sec.  2 4  Wend.  108 

1  R.  L.  76,  sec.  4... 4  Wend.  107 

1  R.  L.  78,  sec.  11 --  5  Wend.  206 

1  R.  L.  79 

3  Wend.  652;  4  Wend.  564;  6  Wend.  400 

1  R.  L.  93 4Wend.618 

1  R.  L.  93 2  Wend.  348 

1  R.  L.  94. - 3  Wend.  59,  62 

1  R.  L.  95 -  2  Wend.  635 

1  R.  L.  107 SWend.  472 

1  R.  L.  107,  sec.  2 6  Wend.  560 

1  R.  L.  116,  sec.  1 3  Wend.  438 

1  R.  L.  134 2  Wend.  230 

1  R.  L.  135 6  Wend.  165 

1  R.  L.  135,  sec.  11 SWend.  373 

1  R.  L.  144 2  Wend.  212 

1  R.  L.  151.. 6  Wend.  639,  645 

1  R.  L.  155 

2  Wend.    613;  3  Wend.  46  ;  4  Wend.  201 

6  Wend.  302,319,324 

1  R.  L.  157,  sec.  1.. .-.  6  Wend.  554 

1  R.  L.  171 5  Wend.  15,  19 

1  R.  L,  181,  2,  3. 2  Wend.  364 

1  R.  L.  183,  sec.  7 2  Wend.  366 

1  R.  L.  187, 4  Wend.  255 

1  R.  L.  230 SWend.    45 

1  R.  L.  235,  sec,  97 5  Wend.  470 

1  R.  L.  286,  sec.  21 4  Wend.  404 

1  R.  L.  287... SWend.  196 

1  R.  L.  308,  sec.  21 4  Wend.  547 

1  R.  L.  309,  sec.  7 4  Wend.  557 

1  R.  L.  311 2  Wend.  610 

1  R.  L.  316 4  Wend.  554 

1  R.  L.  316,  sec.  4. 3  Wend.  279 

1  R.  L.  325 6  Wend.  513 

1  R.  L.  326,  sec.  3 5  Wend.  138 

1  R.  L.  327,  339. 6  Wend.  388 

1  R.  L.  328,  sec.  11 4  Wend.  677 

1  R.  L.  331.  sec.  20 6  Wend.  549 

1  R.  L.  343. 3  Wend.  328 

1  R.  L.  343,  sec.  1 3  Wend.  671 

1  R.  L.  344 3  Wend.  309 

1  R.  L.  345,  sec.  7 6  Wend.  309 

1  R.  L.  365 - 6  Wend.  189 

1  R.  L.  369 2  Wend.  557 

1  R.  L.  370,  sec.  4 3  Wend.  213 

1  R.  L.  373,  sec.  3 3  Wend.  213 

1  R.  L.  874, 4  Wend.  513 

1  R.  L.  375,  sec.  11 5  Wend.  595 


1  R.  L.  390 2  Wend.  264 

1  R.  L.  393 ^..  SWend.  405 

1  R.  L.  396 2  Wend.  291 

1  R.  L.  400 4  Wend.  392 

1  R.  L.  400,  sec.  1 4  Wend.  393 

1  R.  L.  402,  sec.  6 4  Wend.  390 

1  R.  L.  403,  sec.  9 4  Wend.  390 

1  R.  L.  407 4  Wend.  255 

1  R.  L.  417 3  Wend.  128 

1  R.  L.   418. 6  Wend.  456 

1  R.  L.  423,  sec.  13 SWend.    53 

1  R.  L.  437 2  Wend.  151 

1  R.  L.  437,  sec.  12... 6  Wend.  393 

1  R.  L.  450,  sec.  23. .» 4  Wend.  441 

1  R.  L.  455 2  Wend.  315 

1  R.  L.  460-- .-  3  Wend.  139 

1  R.  L.  463,  sec.  6 4  Wend.  603 

1  R.  L.  464 --  SWend.  248 

1  R.  L.  471 6  Wend.  513 

1  R.  L.  504,  sec.  11 

3  Wend.  655;  4  Wend.  306,  481 

1  R.  L.  506,  (c)...3  Wend.  497;  4  Wend.  481 

1  R.  L.  1813,  p,  515. -.5  Wend.  349,  354,  359 

1  R.  L.  517,  sec.  5 6  Wend.  252 

1  R.  L.  518 3  Wend.    61 

1  R.  L.  519,sec.  10.2  Wend.  639;  6  Wend.  521 

1  R.  L.  521,  sec.  13 6  Wend.  501 

1  R.  L.  522 5  Wend.  401 

1  R.  L.  525,  sec.  29 SWend.    81 

1  R.  L.  527,  (a) 2  Wend.  606 

1  R.  L.  575,  sec.  14 5  Wend.  296 

2  R.  L.  125,  131 2  Wend.  134,  136 

2  R.  L.  126 .-  5  Wend.  197 

2  R.  L.  133,  sec.  17 3  Wend.  145 

2  R.  L.  134,  sec.  2 4  Wend.  6{>4 

2  R.  L.  139,  sec.  5 SWend.    52 

2  R.  L.  140,  sec.  9 4  Wend.  458 

2  R.  L.  147 4  Wend.  391 

2  R.  L.  148 6  Wend.  271 

2  R.  L.149 2Wend.614;  SWend.    80 

2  R.  L.  150 6  Wend.  388 

2  R.  L.  193 3  Wend.  257 

2  R.  L.  212 ...  4  Wend.  497 

2  R.  L.  222,  sec.  14... 3  Wend.  427 

2  R.  L.  262,  sec.  8 -5  Wend.  554 

2  R.  L.  275 6  Wend.  464 

2  R.  L.  181,  sec.  407 5  Wend.  607 

2  R.  L.  408 SWend.  606 

R.  L.  414 2  Wend.  475 

2  R.  L.  445 3  Wend.  335 

2  R.  L.  505 4  Wend.  391 

2  R.  L.  556 6Wend.532 

2  R.  L.  Appendix,  8 5  Wend.    40 


REVISED  STATUTES  CITED. 


1  R.  S.  101,  sec,  11 6  Wend.  518 

1  R.  8.  213,  sec.  13 SWend.    94 

1  R.  S.   389 4  Wend.  225 

1  R.  S.  389,  sec  4 4  Wend.  431 


1  R.  S.  391 4  Wend.  225 

1  R.  S.  397 4  Wend.  225 

1  R.  S.  393,  sec.  20,  1,  2,  8 4  Wend.  227 

1  R.  8.399 4  Wend.  262 
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1  R.  S.  856,  sec.  27 

6  Wend.  521 

2  R.  S. 

1  R.  S.  389  

4  Wend.  225 

2  R.  S. 

2  R.  8.  3,  sec.  3  

6  Wend.  554 

2  R.  S. 

2  R.  S.  68,  sec.  67  

6  Wend.  178 

2  R.  S. 

2  R.  S.  90,  sec.  41  

5  Wend.    75 

2  R.  S. 

2  R.  S.  164,  sec.  6  

6  Wend.  160 

2  R.  S. 

2  R    S.  199 

3  Wend.  425 

2  R.  S. 

2  R.  S.  200,  sec.  26,  (a)  

4  Wend.  196 

sec. 

2  R.  S.  203,  sec.  14 

6  Wend.  161 

2  R.  S. 

2  R.  S.  225,  sec,  3  . 

5  Wend.  134 

2  R.  S. 

2  R.  S.  229,  sec.  18,  19     .  . 

3  Wend.  390 

2  R.  S. 

2  R.  S.  255,  sec.  172,  175 

6  Wend.  518 

2  R.  S. 

2  R.  S.  255,  sec.  J71,  172     . 

6  Wend.  545 

2  R.  8. 

2  R.  S.  256,  sec.  172,  175  

6  Wend.  550 

2  R.  S. 

2  R.  8.  261,  sec.  204  

4  Wend.  207 

2  R.  S. 

2  R.  S.  263,  sec.  218  

4  Wend.  210 

2  R.  8. 

2  R    S.  275 

5  Wend  531 

2  R.  S. 

2  R.  S.  275,  sec.  3  tit.  1  Ch.  3, 
part.  3  

6  Wend.  159 

2  R.  S. 
2  R.  S. 

2  R.  S.  318  

5  Wend.  358 

2  R.  8. 

2  R.  S.  321,  sec.  22,  23  

3  Wend.  436 

2  R.  S. 

2  R.  S.  336    sec.  18 

3  Wend  428 

2  R.  S. 

2  R.  S.  341,  sec.  17  

4  Wend.  211 

2  R.  S. 

2  R.  S.  352,  sec.  9  

4  Wend.  212 

2  R.  S. 

2  R.  S.  352,  sec.  10  ;  355,  sec.  20 
2  R.  S.  354  

6  Wend.  241 
5  Wend.  369 

2  R.  S. 
2  R.  S. 

2  R.  S.  356,  sec.  27.4Wend.  212; 
2  R.  S.  360,  sec.   11  

6  Wend.  505 
5  Wend.  110 

2  R.  S. 
2  R.  S. 

2  R.  S.  369,  sec.   38  

6  Wend.  523 

2  R.  S. 

2  R.  S.  383,  sec.  36  

3  Wend.  442 

2  R.  S. 

2  R.  S.  384,  sec.  43  

6  Wend.  553 

2  R.  8. 

2  R.  S.  384.  sec.  47  

4  Wend.  199 

2  R.  S. 

2  R.  S.  385,  sec,  48  

6  Wend.  533 

2  R.  8. 

2  R.  S.  409.  sec.  4.. 

6  Wend.  513 

410,  sec.  7 5  Wend.  138 

420,  sec,  60,  61 6  Wend.  549 

425,  sec.  10 6  Wend.  516 

510,  511,  sec.  20,  21,  22.  4  Wend.  214 

523,  sec.   7 6  Wend.  547 

528,  sec.  34..  .. 6  Wend.  547 

521,  528,  sec.   38,   529 

45. 6  Wend.  505 

539,  sec.  27 3  Wend.  423 

542,  sec.  11,  12 6  Wend.  520 

583,  sec.  39 5  Wend.  220 

586,  sec.  55 6  Wend.  560 

591,  sec.  1 4  Wend.  213 

597,  8,  sec.  34,  35,  36. .  5  Wend.  137 

608,  sec.  90 6  Wend.  161 

609,  610,  sec.  100,  104..  6  Wend.  162 
613.  sec.  3 6  Wend.  539 

613,  sec.  4,  5 5  Wend.    75 

614,  sec.  12 6  Wend.  309 

615,  616,  sec.  16,  21,  22.  5  Wend.  134 

616,  sec.  23 5  Wend.    81 

p.  620... 3  Wend.  445 

p.  620,  sec.  2 4  Wend.  210 

660-. 4  Wend.  256 

716,  sec.  31 5  Wend.  Ill 

718,  sec.  44 5  Wend.  531 

719,  sec.  54,  55,  56,  57..  5  Wend.  Ill 

728,  sec.  52 5  Wend.  18,  19,  273 

730,  sec.  68 5  Wend.  112 

736,  sec.  21 5  Wend.    42 

778,  sec.  12 5  Wend.    75 

779,. .5  Wend.  18  ;  6  Wend.  529 

779,  sec.  5 .5  Wend.  81,  113 


LAWS  OF  U.  8.  CITED. 


1  Laws  U.  S.  54,  Ch.  20,  sec.  9.   6  Wend.  380 

1  Laws  U.  8.  475.-.- 5  Wend.  483 

2  Laws  U.  S.  33 .   5  Wend.  483 


3  LawsU.  S.  367 5  Wend.  483 

3  LawsU.  S.  496.- 5  Wend.  483 

3  Laws  U.  S.  632..  .5  Wend.  483 


Constitution  of  N.Y.,Art.  5,  sec. 
1  .....  ___________  ......... 
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CONSTITUTIONS  CITED. 

I  Constitution  of  U.S.,   Art.  4, 
6  Wend.  167  ]         sec.  I.-..  .................   5  Wend.  154 


REPORTS  OF    CASES 


AKGUED   AND   DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


AND    IN   THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


OF  THE 


STATE   OF  NEW  YORK. 


L. 

COUNSELOR  AT  LAW. 


VOL.  II. 


1829. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 


AND  THE 


CORRECTION  OF  ERRORS 


OF  THE 


STATE    OF  ttEW  YORK, 

Argued  in  the  session  of  the  court  holden  in  June  and  July,  1828,  and  determined  in 
December  of  the  same  year. 

[CONTINUED  FKOM  VOLUME  FIRST.] 


SCHAUBER 


JACKSON,  ex  dem.  BOGERT  ET  AL. 

1.  Ejectment — Plaintiff  must  Recover  on  the 
Strength  of  his  own  Title,  not  on  the  Weakness 
of  the  Defendant's — The  Defendant  may  Show 
Title  in  a,  Third  Party — Contra  where  he 
Entered  by  Permission  of  Plaintiff,  or  as  In- 
truder upon  Possession  of  Plaintiff,  or  where 
Plaintiff  Claims  under  Judgment  against 
him  —  Presumption  of  Conveyance  —  Adverse 
Possession.  2.  Wills — Where  Will  is  Insuffi- 
cient, Heir  Takes — Devise  of  Fee  by  Implica- 
tion —  Trust  Estate  in  Executors  —  Power 
Coupled  with  an  Interest — Disinheritance  of 
Heir». 

A  defendant  in  ejectment,  a  naked  possessor  with- 
out color  or  claim  of  right,  is  entitled  to  have  facts 
and  circumstances  submitted  to  a  jury,  from  which 
a  presumption  may  arise  of  a  conveyance  of  the  es- 
tate claimed  by  the  lessors  of  the  plaintiff;  so  that 
if,  in  the  judgment  of  the  jury,  such  facts  and  cir- 
cumstances are  sufficient  to  warrant  the  inference 
of  a  conveyance,  they  may  say  so:  and  by  thus 
showing  the  title  out  of  the  lessors  of  the  plaintiff, 
a  defendant  may  protect  his  possession,  although 
he  may  be  unable  to  trace  such  title  to  himself. 

Principles  contained  in  the  Opinion  delivered  l>y  the 
CHANCELLOR. 

If  there  is  not  sufficient  in  a  will  to  take  the  case 
out  of  the  rule  of  law  that  all  the  estate  which  is 
not  legally  and  sufficiently  devised  to  some  other 
person  must  go  to  the  heir,  the  heir  will  take,  what- 
ever may  have  been  the  intention  of  the  testator. 

A  devise  in  fee,  by  implication,  has  been  allowed 
where  the  general  objects  of  the  will  could  not 
otherwise  be  carried  into  effect,  and  where  it  was 
evident  that  the  testator  intended  that  executors  or 
trustees  should  have  such  estate:  but  the  same 
reasons  do  not  exist  to  induce  the  court  to  seek  out 
some  particular  expression  in  the  will  for  the  pur- 
14*]  pose  of  giving  the  estate  *to  the  executors  by 
implication,  where  the  intention  of  the  testator  as 
to  the  final  disposition  of  his  estate  can  be  carried 
into  effect  under  a  power  of  sale  as  well  as  under  a 
devise  to  them. 

Deeds,  patents,  judgments,  and  even  Acts  of  Par- 
liament, may  be  presumed  to  support  the  long  and 
uninterrupted  possession  or  enjoyment  of  a  right 
or  claim  ot  right :  but  there  is  not  a  case  to  be  found 
in  which  a  conveyance  has  been  presumed  to  defeat 
the  claim  of  a  person  showing  a  good  paper  title, 

WKNU.  2. 


unless  there  had  been  an  adverse  possession  or  en- 
joyment under  claim  of  right,  and  in  accordance 
with  the  fact  presumed. 

The  presumption  in  favor  of  a  grant,  and  against 
written  evidence  of  title,  can  never  arise  from  the 
mere  neglect  of  the  owner  to  assert  his  right,  and 
where  there  has  been  no  adverse  title  or  enjoyment 
by  those  in  whose  favor  the  grant  or  conveyance  is 
to  be  presumed. 

Principle  contained  in  the  Opinion  delivered  hy 
OLIVER,  Senator. 

A  defendant,  in  an  action  of  ejectment,  is  entitled 
to  avail  himself  of  an  outstanding  title  against  the 
lessors  of  the  plaintiff,  although  he  is  in  possession 
without  color  or  claim  of  title;  his  possession  is 
good  against  all  the  world  except  the  legal  owner, 
and  by  showing  the  title  in  another  he  destroys  the 
plaintiff's  right  to  recover. 

A  conveyance,  or  facts  and  circumstances  having 
been  shown  from  which  a  conveyance  might  be 
presumed,  devesting  the  estate  claimed  by  the  les- 
sors of  the  plaintiff,  the  title  of  the  grantee  of  such 
estate  under  such  conveyance  cannot  be  presumed 
to  be  extinguished  from  mere  lapse  of  time.  An 
absolute  estate  in  fee  simple  cannot  revert  to  the 
grantor,  except  in  the  case  of  a  grant  by  the  State, 
where  it  may  revert  for  lack  of  heirs  by  way  of 
escheat. 

Principles  contained  in  the  Opinion  delivered  by 
STEBBINS,  Senator. 

Where  a  testator,  by  his  last  will  and  testament, 
previous  to  our  Statute  of  Descents,  gave  his  eldest 
son  twenty  shillings  for  his  birthright,  declaring 
that  thereby  he  excluded  and  debarred  him  from 
all  claims  and  demands  as  heir  at  law.  and  author- 
ized and  directed  his  executors  (another  son  and  a 
daughter)  to  sell  and  dispose  of  all  his  estate,  real 
and  personal,  and  to  divide  the  avails  amongst  his 
four  children  and  a  grandchild  in  equal  proportions, 
retaining  the  portion  of  the  grandchild  until  his 
arrival  of  age  or  marriage,  but  devising  the  estate 
to  no  one,  by  express  words ;  the  estate  vested  in 
the  executors  by  implication,  and  in  trust  for  the 
children  amongst  whom  the  proceeds  of  the  sales 
were  directed  to  be  divided. 

The  executors  did  not  take  a  fee  as  having  a  power 
coupled  with  an  interest,  because  a  power  coupled 
with  an  interest  must  be  a  power  engrafted  upon  an 
estate,  not  an  interest  arising  out  of  the  execution 
of  the  power.  Neither  the  power  nor  an  interest  in 
its  execution,  raise  an  estate  by  implication ;  but 
where  the  testator  clearly  evinces  an  intention  to 
postpone  the  heir,  an  estate  is  raised  by  implication, 
if  consistent  with  the  provisions  of  the  will  and  the 
apparent  intent  of  the  testator,  and  especially  where 
such  implication  is  necessary,  to  conform  to  the  ex- 
press provisions  of  the  will.  Directions  by  a  testa- 
tor to  his  executors  to  sell  his  estate,  divide  the 
proceeds  and  retain  the  share  of  a  grandchild  until 
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his  arrival  of  age,  is  evidence  of  an  intention  that 
the  executors  should  take  the  estate,  where  the  heir 
has  been  expressly  excluded. 

15*]  *The  intention  to  disinherit  the  heir  is  al- 
ways necessary  to  raise  an  estate  by  implication. 
Had  the  will  stopped  after  declaring  that  the  heir 
should  not  take  the  estate,  he  would,  nevertheless, 
have  taken,  because  it  would  have  been  given  to  no 
other  person.  Had  the  disinheriting  clause  been 
omitted,  he  would  have  taken,  because  there  is  no 
devise,  in  express  terms,  to  the  executors,  and  there 
would  have  been  no  intention  manifested  to  post- 
pone the  heir,  nor  any  inconsistency  in  his  taking 
the  estate  until  the  executors  should  sell ;  but  as 
the  testator  did  say  that  his  heir  should  not  take, 
and  that  his  executors  should  sell  for  the  benefit  of 
all  his  children,  it  is  necessarily  implied  that  the  ex- 
ecutors did  take,  until  the  execution  of  their  power 
as  trustees,  for  those  beneficially  interested  in  its 
execution. 

Whether  a  fact,  which  is  unknown,  is  to  b«  pre- 
sumed, from  its  usual  connection  with  the  other 
facts  which  are  known,  it  seems,  is  properly,  in  all 
cases,  a  question  for  the  jury. 

The  modern  practice.however,  of  taking  verdicts, 
subject  to  the  opinion  of  the  court,  has  led  to  adju- 
dication upon  matters  of  fact  as  questions  of  law ; 
and  questions  of  fact,  which  formerly  were  deter- 
mined by  the  jury  alone,  have  now  become  ques- 
tions of  law,  and  the  jury  is  said  to  be  concluded  by 
them,  as  in  the  case  of  the  presumption  of  payment 
of  a  bond,  the  legal  presumption  of  fraud,  &c. 
Where,  however,  the  presumption  is  not  urged  as  a 
rule  of  law,  binding  upon  the  jury,  but  by  way  of 
evidence,  to  which  the  jury  may  give  such  credit  as 
it  deserves, whether  a  fact  shall  be  presumed  or  not, 
is  ordinarily  a  question  for  the  jury. 

A  defendant  cannot  controvert  a  plaintiff's  title 
by  showing  a  titte  in  some  third  person,  where  he 
entered  by  the  permission  of  the  plaintiff,  or  as  an 
intruder  upon  the  possession  of  the  plaintiff  with- 
out such  permission,  and  without  claim  of  title,  or 
where  the  plaintiff  claims  under  a  judgment  and 
execution  against  the  defendant.  In  these  cases,  he 
is  estopped  from  setting  up  an  outstanding  title. 

Where  a  person  intrudes,  without  claim  of  right, 
upon  the  actual  possession  of  another,  there  is  rea- 
son in  compelling  him  to  restore  the  possession  be- 
fore he  be  permitted  to  show  title  in  a  third  person. 
But  the  reason  does  not  apply  in  a  case  of  that  con- 
structive possession  which  the  law  implies  as  follow- 
ing title ;  and  a  defendant  entering,  declaring  that 
he  takes  the  lands  as  a  mere  possession,  acknowl- 
edging his  ignorance  of  the  owner,  and  expressing 
a  desire  to  discover  him,  for  the  purpose  of  pur- 
chasing, is  not  precluded  from  showing  the  title  out 
of  the  lessors  of  the  plaintiff,  notwithstanding  he 
may  be  unable  to  trace  it  to  himself. 

Citations— 9  Johns.,  104 ;  Cowp.,  102,  214,  217,  857; 
3  Burr.,  1684 ;  18  Johns.,  31 :  8  East,  263 ;  11  East,  372  ; 
Viner,  tit.  Implication,  341 :  5  Barn.  &  Aid.,  252,  785 ; 
1  Ves.,  485 ;  1  Cai.,  84 ;  1  Taunt.,  279 ;  4  Burr.,  1963 ;  1 
East,  200 :  7  Wheat.,  109;  6  Wheat.,  481 ;  12  Ves.,  265; 
10  Johns..  368 :  11  Wheat.,  276;  8  Wheat.,  203;  2  Vern., 
572,  723 ;  1  Ves.  &  B.,  466 ;  5  Burr.,  2608 ;  Cro.  Jac.,  74; 
Cro.  Eltz..  15 ;  1  P.  Wms-,  474 ;  1  Vern.,  22;  Cruise.tit- 
Devise,  ch.  10,  sec.  10;  Stark.  Ev-,  24;  4  T.  B.,  682  ;  3 
Johns.  Cas-,  128;  4  Johns.,  202. 

~P  RROR  from  the  Supreme  Court.  This  cause 
-D  came  before  the  court  on  a  bill  of  excep- 
tions tendered  and  signed  at  the  Saratoga  Cir- 
cuit, in  June,  1826,  when  the  cause  was  tried 
before  the  Hon.  Reuben  Hyde  Walworth,  then 
judge  of  the  fourth  circuit,  and  a  verdict  found 
for  the  plaintiff.  The  defendant,  on  the  bill  of 
exceptions.moved  the  Supreme  Court  for  a  new 
trial,  which,  in  May  Term,  1837,  was  denied, 
and  judgment  rendered  for  the  plaintiff ;  to 
reverse  which,  this  writ  of  error  was  brought. 
16*J  *The  plaintiff  claimed  to  recover  the 
premises  in  question  on  the  demises  of  William 
Green  and  PeggyBogert,  two  of  the  lessors, 
descendants  of  William  Appel,  the  original 
patentee  of  a  tract  of  about  2,000  acres  of  land 
situate  in  the  now  County  of  Saratoga.  The 
patent  was  granted  in  1708  to  William  Appel, 
in  trust,  as  to  a  moiety  thereof,  for  the  right 
heirs  of  Harmanus  Hagerdorn,  and  as  to  the 


other  moiety,  for  the  proper  use  of  the  pat- 
entee. Aug.  4,  1713,  the  patentee,  by  a  release 
in  due  form  of  law  executed,  in  which  he  is 
described  as  "Win.  Appel,  of  the  City  of  New 
York,  vintner,"  conveyed  to  Hendrick  Hager- 
dorn and  others,  described  as  the  right  heirs  of 
Harmanus  Hagerdorn,  deceased,  the  east  half 
of  the  tract,  a  division  having  been  made  of 
the  same,  by  which  the  east  half  had  been  al- 
lotted to  them,  and  the  west  half  to  the  pat- 
entee.as  recited  in  the  release.  The  Hagerdorns 
entered  into  possession  of  the  east  half , and  pos- 
sessions have  been  continued  of  the  same  un- 
der them  to  the  present  day.  June  12,  1733, 
the  patentee  executed  a  mortgage  of  the  west 
half  of  the  tract  to  Christopher  Bancker  and 
others,  to  secure  the  payment  of  the  sum  of 
£108  10«.,  in  one  year  after  the  date  of  the 
mortgage.  This  mortgage  contained  covenants 
of  seisin,  for  further  assurance,  &c.,  &c.  Aug. 
9,  1738,  the  last  will  and  testament  of  William 
Appel  was  proved,  bearing  date  July  17, 1729, 
in  which  the  testator  is  described  as  "William 
Appel,  of  the  City  of  New  York,  vintner."  By 
this  will,  the  testator  gives  to  his  son  Simon 
twenty  shillings  for  his  birthright,  "where- 
with (in  the  words  of  the  will)  I  do  hereby  ut- 
terly exclude,  debar  and  preclude  him,  my  said 
son,  from  having  or  claiming  any  other  or  fur- 
ther pretensions,  claims  and  demands  whatso- 
ever, as  being  my  heir  at  law,  or  by  any  other 
pretexts,  pretense,  color  or  show  whatsoever." 
Then,  after  bequests  of  specific  legacies  to  sev- 
eral persons,  follows  this  clause  :  "Item.  I  do 
by  these  presents  authorize  and  empower,  or- 
der and  direct  my  executors  hereinafter  named, 
to  grant,  bargain,  sell  and  dispose  of  all  and 
singular  my  whole  and  entire  real  and  personal, 
movable  and  immovable  estate,  of  whatso- 
ever nature,  kind,  quantity  or  property  the 
same  may  be  found  after  my  decease,  to  any 
person  or  persons  whatever,  *that  is  to  [*  1 7 
say,  all  my  lands,  messuages  and  tenements, 
situate,  lying  and  being  as  well  within  the  City 
of  N.  Y.  as  elsewhere,  or  wheresoever  the  same 
shall  be  found,  belonging  or  of  right  apper- 
taining to  me,  within  such  time  and  in  such 
manner,  either  at  public  vendue  or  otherwise, 
as  to  my  executors  shall  seem  necessary  and 
convenient.  And  further,  I  do  hereby  will  and 
declare  that  their  conveyance  or  conveyances, 
for  the  whole  or  any  part  thereof,  shall  be 
deemed  and  esteemed  to  be  good,  valid  and  sub- 
stantial, and  effectual  in  law  to  the  purchaser 
or  purchasers  of  the  same,  and  to  his,  her  and 
their  heirs  and  assigns  forever  against  my  heirs 
and  every  of  them  forever,  to  all  intents,  con- 
structions and  purposes  whatever,  as  if  I  my- 
self in  my  lifetime  had  actually  and  bona  fide 
sold  the  same."  The  moneys  arising  from  such 
sale,  after  the  payment  of  the  specific  legacies, 
were  directed  to  be  divided  between  the  chil- 
jdren  of  the  testator,  viz.  :  Simon,  Johannes, 
Mary  Magdalena  and  Engeltje,  and  his  grand- 
son, Jacobus  Berry,  to  each  one  fifth  part  there- 
of ;  the  share  of  the  grandson  to  be  retained  in 
the  hands  of  the  executors  until  he  arrived  to 
the  age  of  twenty-one  or  married  ;  and  in  case 
of  his  death  before  the  happening  of  either 
event.such  share  to  be  equally  divided  between 
the  four  children  of  the  testator.  The  testator 
appointed  his  son,  Johannes,  and  his  daughter, 
Engeltje,  executors  of  his  will.  Engeltje  and 
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her  husband,  John  Van  Sice,  under  their  bands 
and  seals,  renounced  the  execution  of  the  will; 
but  Johannes  Appel  proved  the  will  and  took 
out  letters  testamentary. 

To  show  the  pedigree  of  the  lessors  of  the 
plaintiff,  a  sworn  copy  of  the  records  of  the 
Dutch  Church  in  the  City  of  N.  Y.  was  pro- 
duced, from  which  it  appeared,  that  May  26, 
1695,  William  Appel  and  Magdalena,  his  wife, 
had  a  son  baptized  of  the  name  of  Simon;  that 
Sep.  2,  1719,  Simon  Appel  and  Maria  Gooding 
had  a  daughter  baptized  of  the  name  of  Mag- 
dalena, and  Sep.  24, 1721,  another  of  the  name 
of  Gertrude  ;  and  that  Aug.  25,  1743,  Magda- 
lena Appel  was  married  to  Abraham  Peltz.  A 
witness  testified  that  she  knew  Mrs.  Peltz  be- 
fore her  marriage  ;  that  she  was  then  called 
18*]  Magdalena  *  Appel ;  that  she  had  a  sis- 
ter who  married  a  Mr.  Green  ;  that  William 
Green,  who  is  now  living,  is  the  issue  of  that 
marriage.  The  witness  also  proved  Mrs.  Bo- 
gert,  one  of  the  lessors  of  the  plaintiff,  to  be 
the  granddaughter  of  Mrs.  Peltz.  The  last  will 
and  testament  of  Mrs.  Peltz,  bearing  date  May 
21,  1795,  was  also  produced,  by  which  all  her 
estate,  real  and  personal,  was  devised  to  Mrs. 
Bogert.  Mrs.  Peltz  died  in  Sep.,  1795.  The 
husband  of  Mrs.  Bogert  was  then  living.  He 
died  in  Mar.,  1820.  The  plaintiff  also  pro- 
duced in  evidence  an  arbitration  bond  between 
Magdalena  Peltz  and  one  Nicholas  Killman, 
bearing  date  Nov.  13,  1767,  in  which  Magda- 
lena Peltz,  in  behalf  of  herself  and  all  others 
claiming  under  the  will  of  William  Appel,  in- 
sisted that  a  certain  dwelling-house  and  lot  in 
the  City  of  N.  Y.,  which  Killman  sought  to 
recover  in  an  action  of  ejectment,  under  a 
mortgage  executed  by  John  Appel  (who  it  was 
recited  was  then  deceased),  belonged  to  her 
and  others  claiming  under  the  will  of  William 
Appel,  alleging  that  John  Appel  had  pur- 
chased in  a  mortgage  upon  the  said  premises 
with  money  belonging  to  them  and  him,  the 
said  John  Appel,  and  in  trust  for  all  claiming 
under  the  will  of  William  Appel.  The  origi- 
nal petition  for  the  grant,  the  deed  to  Hager- 
dorns,  the  will  of  William  Appel,  and  the 
mortgage  to  Bancker  and  others,  were  submit- 
ted to  the  jury  to  prove  the  identity  of  Will- 
iam Appel,  by  comparison  of  handwriting. 

The  defendant  was  shown  to  be  in  possession 
of  a  farm  on  the  west  half  of  the  tract  granted  to 
William  Appel.  His  father  entered  into  posses- 
sion of  the  same  about  50  years  before  the  trial, 
declaring  he  took  it  as  a  mere  possession  ;  that 
he  was  desirous  to  find  the  owner  so  that  he 
might  purchase  of  him,  but  could  not  ascer- 
tain who  was  the  owner.  He  died  in  posses- 
sion about  20  years  before  the  trial ;  and  at  his 
death  his  son  succeeded  to  the  possession.  The 
father  of  the  defendant  planted  an  orchard, 
erected  a  convenient  barn,  made  a  large  clear- 
ing on  the  premises,  and  put  the  same  in  good 
fence.  The  defendant,  after  the  death  of  his 
father,  erected  a  large  and  valuable  house  and 
new  barn  on  the  premises,  and  extended  the 
clearing,  the  whole  of  which  has  been  kept  in 

?aod  tenantable  order.  A  witness  on  the  part 
9*]  of  the  *plaintiff  testified  that  the  west 
half  of  the  patent  was  generally  spoken  of  by 
the  settlers  and  those  in  the  neighborhood,  as 
lands  the  owners  of  which  could  not  be  dis- 
covered. 
WEND.  2. 


To  repel  the  proof  or  presumption  that  the 
lessors  of  the  plaintiff  were  the  descendants  or 
heirs  at  law  of  William  Appel,  the  patentee ; 
or  if  they  were  such  descendants,  to  raise  the 
presumption  that  the  patentee  in  his  lifetime, 
or  his  executors  after  his  death,  and  sold  and 
conveyed  all  his  interest  in  the  west  half  of  the 
tract,  the  defendant  adduced  the  following 
testimony:  A  lease  and  release  of  a  lot  of  land 
in  the  City  of  N.  Y.,  bearing  date  June  2  and 
3,  1715,  executed  by  William  Appel,  of  the 
City  of  N.  Y.,  victualer,  and  Remerigh,  his 
wife,  to  May  Bickley;  a  deed  of  another  lot  in 
same  place,  bearing  dated  Dec.  2,  1715,  from 
William  Appel,  victualer,  and  Remerigh,  his 
wife,  to  Michael  Pefee  ;  the  declarations  of 
Mrs.  Peltz  in  her  lifetime,  made  to  an  intimate 
friend,  who  testified  that  she  had  often  heard 
her  speak  of  her  property,  and  say  that  all  she 
had  was  two  houses  in  the  City  of  N.  Y., 
from  which  she  received  rent ;  the  fact  that 
the  husband  of  Mrs.  Bogert  was  by  profession 
a  lawyer,  possessed  considerable  property,  and 
resided  during  his  lifetime  in  the  City  of  Al- 
bany, within  20  miles  of  the  west  half  of  the 
Appel  patent ;  the  will  of  William  Appel,  for 
the  purpose  of  showing  that  authority  was  giv- 
en to,  and  that  it  was  made  the  duty  of  the  ex- 
ecutors to  sell  his  estates,  real  and  personal ; 
a  deed  from  Abraham  Yates  to  Jacobus  C. 
Peek,  bearing  date  Jan.  25,  1777,  conveying  a 
tract  of  land  in  the  east  half  of  the  Appel  pat- 
ent, and  designating  the  west  half  as  the  land 
of  Oliver  De  Lancy  and  Peter  Dubois;  a  deed 
of  the  same  premises,  with  the  same  descrip- 
tion from  John  Garnsey  to  Edward  Rexford, 
bearing  date  July  24,  1779  ;  the  evidence  of  a 
witness  that  he  had  known  the  west  half  of 
the  Appel  patent  since  1780,  that  on  the  north 
end  thereof  it  had  been  cultivated  and  settled 
upwards  of  40  years,  that  it  was  generally 
called  and  reputed  to  be  the  land  of  Oliver  De 
Lancy  and  Peter  Dubois  until  some  time  after 
the  Revolutionary  War,  and  subsequently  to 
that  time  it  has  generally  been  spoken  of  as 
land  the  owners  of  which  could  not  be  found. 
On  his  cross-examination,  *this  witness  [*2O 
stated  that  he  lived  within  a  mile  of  the  land  ; 
that  he  never  heard  that  any  persons  who  are 
or  have  been  in  possession  ever  claimed  title 
under  the  Appel  family,  or  De  Lancy  or  Du- 
bois :  that  he  never  heard  any  of  the  old  set- 
tlers on  the  land  call  it  De  Lancy  or- Dubois' 
laud;  but  the  persons  now  in  possession  insist 
that  it  was  conveyed  to  De  Lancy  and  Dubois. 

To  rebut  the  evidence  of  reputation  that  the 
west  half  of  the  Appel  patent  was  De  Lancy  and 
Dubois'  land,  and  that  such  reputation  was  er- 
roneous or  mistaken,  arising  from  the  fact  that 
De  Lancy  and  Dubois  had  owned  land  in  that 
vicinity,  the  plaintiff  read  in  evidence  a  deed 
from  Oliver  DeLancy  and  Peter  Dubois  to  John 
Glen,  bearing  date  Dec.  30,  1766,  conveying  a 
tract  of  land  released  to  William  Appel  by  the 
trustees  of  the  township  of  Schenectady,  ad- 
joining to  and  lapping  on  part  of  the  west  half 
of  the  Appel  patent.  The  plaintiff  also  proved 
that  the  mortgage  from  William  Appel  to 
Bancker  and  others,  was  sent  by  a  grandson 
of  Bancker  to  an  attorney  20  years  since  for 
collection,  and  was  afterwards  delivered  by 
one  of  the  heirs  of  another  of  the  mortgagees 
to  C.  Pioneer, one  of  the  lessors  of  the  plaintiff. 
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During  the  progress  of  the  trial,  the  defend- 
ant objected  to  the  competency  of  the  evidence 
offered  by  the  plaintiff  as  it  respected  the  proof 
of  the  records  of  the  Dutch  Church  in  the 
City  of  N.  Y.,  the  arbitration  bond,  the  mort- 
gage and  the  deed  from  De  Lancy  and  Dubois 
to  Glen;  and  the  plaintiff  objected  to  the  com- 
petency of  the  evidence  offered  by  the  defend- 
ant as  it  respects  the  deed  from  Yates  to  Peek, 
and  from  Garnsey  to  Rexford,  and  as  to  the 
proof  of  the  reputation  of  the  west  half  of  the 
patent  being  De  Lancy  and  Dubois'  land  ;  but 
the  several  objections  were  overruled  by  the 
presiding  judge,  and  the  testimony  received. 

The  testimony  being  closed,  the  counsel  for 
the  defendant  insisted  that  the  evidence  pro- 
duced on  the  trial  proved  that  William  Appel, 
the  patentee,  in  his  lifetime,  parted  with  the 
west  half  of  the  patent,  and  that  the  jury  were 
warranted  to  presume  that  the  patentee  in  his 
lifetime,  or  his  executors  after  his  death,  had 
sold  and  conveyed  all  the  right,  title  and  inter- 
21*]est  *of  the  said  William  Appel  in  and  to 
the  west  half  of  the  said  patent;  and  that  neith- 
er of  the  lessors  of  the  plaintiff  had  acquired 
any  right,  title  or  interest  in  or  to  the  said  west 
half  of  the  said  patent  or  any  part  thereof,  by 
descent  from  the  said  William  Appel;  and  the 
counsel  for  the  said  defendant  did  then  and 
there  pray  the  circuit  judge,  "to  admit  and  al- 
low the  said  matters  so  produced  and  given  in 
evidence,  to  be  legal  and  sufficient  evidence  to 
go  to  the  jury  to  warrant  them  in  making  the 
aforesaid  presumptions,  and  to  entitle  the  said 
David  Schauber  to  a  verdict  in  his  favor  in 
this  cause,  and  bar  the  said  James  Jackson  of 
his  action  aforesaid."  To  this  the  counsel  for 
the  plaintiff  objected,  and  His  Honor,  the  pre- 
siding judge,  delivered  his  opinion,  "  that  the 
matters  so  produced  and  given  in  evidence 
were  not  sufficient  in  law  to  prove,  or  author- 
ize the  jury  to  presume,  that  William  Appel, 
the  patentee,  or  his  heirs  or  legal  representa- 
tives, had  aliened  the  west  half  of  the  said  pat- 
ent to  De  Lancy  and  Dubois,  or  to  any  other 
person,  so  as  to  devestthe  title  of  the  lessors  of 
the  plaintiff  .provided  they  were  the  legitimate 
descendants  and  heirs  at  law  of  the  said  pat- 
entee; but  that  the  said  several  matters  so  given 
in  evidence,  were  proper  and  legal  evidence  to 
be  taken  into  consideration  by  the  said  jury, 
in  determining  the  question  whether  the  lessors 
of  the  plaintiff  were  such  descendants  and  heirs 
at  law  of  the  said  William  Appel,  the  patentee; 
and  that,  in  his  opinion,  the  evidence  in  the 
cause  was  sufficient  to  warrant  the  jury  in 
finding  a  verdict  for  the  plaintiff;  but  that  was 
a  matter  of  fact  proper  for  the  consideration 
of  the  jury."  To  which  opinion  and  decision, 
and  the  several  other  opinions  and  decisions 
pronounced  against  the  defendant,  the  defend- 
ant excepted.  The  jury  found  for  the  plaintiff. 

The  reasons  for  the  decision  of  the  Supreme 
Court  denying  the  motion  for  a  new  trial,  will 
be  found  in  the  opinion  of  the  court  in  7  Cow., 
193-202. 

Mr.  A.VanJVechten,  for  plaintiff  in  error, 
stated  that  the  first  point  which  he  would  raise 
for  the  consideration  of  the  court  was,  that  by 
the  will  of  William  Appel,  the  patentee,  the 
22*J legal  *title  to  his  real  estate  vested  in  his 
executors  in  trust  for  the  purposes  expressed 
in  the  will. 


Mr.  L.  H.  Palmer,  for  defendant  in  error, 
objected  to  the  discussion  of  such  question, 
contending  that  it  was  not  embraced  in  the  ex- 
ceptions taken  by  the  defendant  on  the  trial  ; 
that  the  will  was  avowedly  introduced  by  the 
defendant  to  lay  the  foundation  of  a  presump- 
tion of  conveyance  by  the  executors ;  that  it 
was  not  pretended  at  the  circuit  that  the  heir 
at  law  was  devested  by  the  will ;  and  had  such 
ground  been  assumed,  the  plaintiff  was  pre- 
pared to  have  proved  the  descent  of  other  les- 
sors of  the  plaintiff  from  the  executors.  He  in- 
sisted that  a  bill  of  exceptions  does  not  draw 
the  whole  matter  into  examination,  but  only 
the  points  to  which  it  is  taken;  that  the  rule  is, 
that  the  party  must  Jay  his  finger  on  the  points 
which  arise,  either  in  admitting  or  refusing 
evidence,  or  matter  of  law  arising  from  a  fact 
not  denied,  in  which  he  is  overruled  by  the 
court.  Bull.  N.  P.,  316;  8  Johns.,  495;  2  Cai., 
168;  11  Wh.,  276. 

Mr.  A.  Van  Vechten,  in  answer  to  objec- 
tion. The  will  was  introduced  to  show  that  the 
plaintiff  was  not  entitled  to  recover;  and  if  by  it 
the  estate  of  the  heir  at  law  is  devested,  this 
court  will  not  give  judgment  for  him.  The  will 
is  before  the  court,  and  they  will  give  it  its  le- 
gal construction.  The  construction  of  the  will 
was  a  principal  point  discussed  in  the  Supreme 
Court  by  counsel, and  toil  the  attention  of  that 
court  was  chiefly  directed  in  the  opinion  they 
pronounced  in  this  case. 

The  Chancellor  expressed  his  opinion, 
that  the  question  of  the  construction  of  the 
will,  as  to  whether  the  executor  took  an  estate 
under  the  same,  could  not  now  be  agitated,  as 
not  embraced  in  the  points  presented  by  the 
bill  of  exceptions.  The  will  was  necessarily 
set  forth,  as  part  of  the  evidence  relied  on  by 
the  defendant  to  raise  the  presumption  of  a 
conveyance  ;  and  although  the  question  as  to 
the  construction  of  the  will  had  been  argued  and 
considered  in  the  Supreme  Court,  still, if  it  did 
not  legitimately  arise  on  the  bill  of  exceptions, 
this  court,  which  could  only  pass  upon  the 
*questions  raised  at  the  circuit  specifical-[*23 
ly  pointed  out  by  the  bill,  could  not  properly 
hear  the  discussion.  Senators  Benton,  Jordan 
and  Todd  concurred  in  the  opinion  of  the 
Chancellor.  Senators  Allen,  Crary,  Stebbins 
and  Throop  were  of  opinion  that  the  counsel 
for  the  plaintiff  in  error  might  proceed  ;  that 
in  the  opinion  pronounced  by  the  presiding 
judge  at  the  circuit  that  the  plaintiff  was  en- 
titled to  recover,  was  necessarily  involved  the 
determination  of  the  question  that  the  execu- 
tors did  not  take  an  estate  under  the  will ;  and 
that  opinion  having  been  excepted  to,  the  point 
now  necessarily  arose  on  the  bill  of  exceptions; 
and  this  was  the  opinion  of  a  majority  of  the 
court — 13  to  7. 

Mr.  A.  Van  Vechten.  The  executors  took 
a  fee  by  implication  of  law:  though  there  was 
no  devise  to  them  by  express  words,  they  were 
constituted  by  the  will,  trustees  to  effectuate 
the  intentions  of  the  testator,  which  were  a  sale 
of  his  estate,  and  a  distribution  of  the  avails 
amongst  his  four  children  and  a  grandchild, 
for  whom  the  executors  were  created  trustees 
until  his  arrival  of  age  or  marriage.  The  heir 
at  law  was  expressly  disinherited.  Language 
cannot  be  more  explicit  than  that  used  by  the 
testator,  of  his  intention  that  his  estate  should 
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not  go  to  him.  This  case  is  distinguishable 
from  that  of  Bergen  v.  Bennet,  1  Cai.  Gas.,  15. 
Here  the  executor  had  an  interest  coupled  with 
his  power  to  sell,  being  by  the  will  entitled  to 
one  fifth  of  the  avails  to  be  derived  from  the 
sales.  The  Supreme  Court  seems  to  have  over- 
looked the  cases  where  executors  empowered  to 
sell  are  also  trustees  to  fulfill  the  intentions  of 
the  testator,  in  which  cases,  unless  they  take  a 
fee, they  may  not  be  enabled  to  fulfill  the  trust; 
and  to  enable  them  to  do  so, the  law  casts  a  fee 
upon  them,  though  there  is  no  direct  devise. 
Vin.  Abr.,  tit.  Implication,  341,  letter  a,  and 
cases  cited  ;  3  Burr.,  1684  ;  5  Barn.  &  A.,  252; 
1  Ves.,  Sr. ,  485.  In  the  case  of  Jackson  v.  Burr, 
9  Johns.,  104,  where  it  was  holden  that  the  ex- 
ecutors had  a  naked  power  to  sell,  and  that  un- 
til the  sale  the  land  descended  to  the  heir,  there 
were  no  words  of  disinherison,  nor  had  the  ex- 
ecutors an  interest  in  the  subject-matter. 
24*]  *The  jury  were  warranted  in  presum- 
ing a  conveyance  either  by  the  patentee  or  by 
his  executors.  The  executors  were  not  only  au- 
thorized but  directed  to  sell  the  estate  of  the 
testator  ;  and  the  law  always  presumes  a 
performance  of  a  duty,  in  compliance  with 
a  trust  created.  4  T.  R,  682;  11  Johns., 
456.  The  arbitration  bond  admits  that  the  ex- 
ecutors with  the  moneys  of  the  estate  had  pur- 
chased in  a  mortgage ;  and  the  mortgage  to 
Bancker,  which  the  law  presumes  to  be  paid, 
must  have  been  satisfied  by  the  executor  ;  and 
whence  could  he  have  derived  funds  but  from 
the  sale  of  the  real  estate  ?  The  declarations 
of  Mrs.  Peltz.that  all  the  property  she  had  was 
two  houses  in  the  City  of  N.  Y.,  supports  the 
presumption,  as  does  also  the  great  lapse  of 
time  between  the  accruing  of  the  title  and  the 
assertion  of  the  claim.  Since  the  execution  of 
the  mortgage  in  1733,  not  an  act  of  ownership 
is  shown,  either  by  the  patentee  or  any  of  his 
descendants.  In  the  case  of  Hillary  v.  Walker, 
12  Ves.,  265,  Ld.  Erskine  says:  "The  pre- 
sumption in  courts  of  law  from  length  of  time 
stands  upon  a  clear  principle,  built  upon  rea- 
son, the  nature  and  character  of  man,  and  the 
result  of  human  experience.  It  resolves  itself 
into  this :  that  a  man  will  naturally  enjoy  what 
belongs  to  him."  See,  also,  7  Wh.,  109;  6  Wh., 
481  ;  10  Johns. ,  380.  The  descendants  of  the 
patentee  resided  in  the  vicinity  of  this  prop- 
erty, permitted  the  occupants  to  subdue  and 
cultivate  the  lands  and  make  valuable  improv- 
ments,  and  yet  asserted  no  title  to  the  premises. 
Their  silence  was  treacherous  and  fraudulent: 
and  now  they  are  not  entitled  to  be  heard.  2 
Johns.,  573.  The  reputation  that  the  west  half 
of  the  patent  belonged  to  De  Lancy  and  Dubois 
warranted  the  presumption  of  a  conveyance  to 
them.  De  Lancy  and  Dubois  were  attainted 
during  the  Revolutionary  War,  and  their  prop- 
erty confiscated.  They  probably  took  their 
deeds  and  evidences  of  title  to  real  estate  with 
them  to  England,  which  accounts  for  the  non- 
appearance  of  an  owner  of  those  lands  ;  and  if, 
as  admitted  by  the  Supreme  Court,  there  is 
strong  ground  in  this  case  to  presume  a  con- 
veyance of  the  title.there  is  nothing  to  presume 
an  extinguishment  of  that  title.  Presumption 
25*]  must  be  consistent  with  facts  and  Circum- 
stances; and  no  facts  or  circumstances  exist  on 
which  such  presumption  in  favor  of  the  plaint- 
iff can  rest.  If  the  jury  were  warranted  in 
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presuming  a  title  out  of  the  plaintiff,  then  the 
defendant,  being  in  possession,  though  without 
color  or  claim  of  title,  had  a  right  to  avail  him- 
self of  such  outstanding  title  to  protect  his 
possession.  16  Johns.,  197. 

Mr.  S.  G.  Hunting-ton,  on  same  side,  cited 
the  following  authorities  in  support  of  the  sev- 
eral points  raised  for  the  plaintiff  in  error  :  6 
Cruis.,  865,  sec.  74 ;  2  Bac.  Abr.,  54  ;  2  Str., 
798;  2  Vern.,  687;  Rob.,  Wills,  431,  ».;3  Wh., 
224  a  ;  6  Id.,  504 ;  7  Id.,  59,  109  ;  8  Id.,  202  ; 
495,  535 ;  10  Id.,  177  a;  Toll.,  413  ;  1  Brown 
Civ.  and  Adm.  Law,  337  ;  Adams,  Eject., 252, 
253  ;  2  Phil.  Ev.,  187,  188,  149  ;  Bull.  N.  P., 
171 ;  1  Camp.,  196  ;  4  Id.,  34  ;  15  East,  294  a ; 
Woodf.,  489. 

Mr.  L.  H.  Palmer,  for  defendant  in  error. 
The  counsel  commented  on  the  evidence,  and 
adduced  a  number  of  authorities  to  show  the 
competency  and  sufficiency  of  the  proof  offered 
to  establish  the  pedigree  of  the  lessors  of  the 
plaintiff,  and  their  descent  from  the  original 
patentee  ;  but  as  this  question,  upon  the  same 
evidence,  is  fully  settled  in  the  case  of  Jackson 
v.  King,  5  Cow..  237,  and  the  opinion  of  the 
Supreme  Court  upon  that  point  not  disturbed 
by  the  decision  in  this  cause,  it  is  deemed  un- 
necessary to  note  this  part  of  the  argument. 

As  to  the  will  of  William  Appel.  The  ob- 
ject of  the  testator  was  to  provide  for  the  divis- 
ion of  the  avails  of  his  property  equally  among 
his  children,  and  not  to  devise  his  land  to  his 
executors.  With  this  view,  he  gave  the  legacy 
to  his  heir  at  law,  declaring  it  to  be  in  satis- 
faction of  his  claims  in  right  of  primogeniture, 
justly  considering  all  his  children  as  our  Stat- 
ute of  Descents  now  considers  them,  as  having 
equal  claims  on  their  parent.  If  the  estate  is 
not  devised  to  some  person,  though  the  inten- 
tion of  the  testator  be  ever  so  manifest  to  dis- 
inherit the  heir,  the  law  casts  the  estate  upon 
heir,  and  the  land  must  be  recovered  in  his 
name.  To  give  the  estate  to  the  executors, 
there  must,  at  least,  be  words  implying  a  de- 
vise. A  negative  cannot  make  one.  Cowp., 
657;  1  R.  *£.,  364.  The  cases  where  es-[*26 
tates  pass  by  implication  in  a  will,  seem  to  fall 
under  one  of  the  following  heads:  1.  Where 
the  heir  or  devisee  cannot  take  until  the  hap- 
pening of  a  particular  event,  and  the  land,  in 
the  meantime,  is  not  disposed  of,  as  in  a  devise 
to  the  heir  of  the  testator,  after  the  death  of 
his  wife,  or  a  devise  to  A,  and  if  he  dies  with- 
out issue,  to  B.  IP.  Wms. ,  472,  474;  6  Cruis. 
Dig.,  205,  206;  6  Co.,  16.  2.  Where  an  estate 
is  devised  to  trustees,  without  words  of  limita- 
tion, and  the  trust  requires  a  fee.  1  Ves.,  Sr., 
485;  2  Str.,  798;  3  Burr.,  1684;  1  W.  Bl.,  543. 
3.  Where  lands  are  devised,  and  the  devisee  is 
personally  charged  with  the  payment  of  a  sum 
of  money  in  consequence  of  the  devise,  or 
where  the  testator  charges  the  land  with  the 
payment  of  money,  or  other  duty,  and  then 
devises  the  land,  without  words  of  limitation. 
6  Johns.,  185;  Jackson  v.  Martin,  18  Johns.,  31; 
2  Binn.,  464;  Id.,  532;  W.  Bl.,  548;  3  Burr., 
1684;  6  Com.  Dig.,  180,  tit.  Estate  by  Devise, 
n.  12,  Am.  ed.  The  devise  in  this  case  does 
not  fall  under  any  of  the  above  enumerated 
cases. 

Where  there  is  not  a  necessity  for  implica- 
tion, the  law  will  not  raise  one.  Neither  is 
conjecture  to  be  taken  for  implication.  1  Ves. 
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&  B.,  466;  6  Cruis.  Dig.,  205,  207;  6 Com.  Dig., 
tit.  Estate  by  Devise,  n.  12,  13.  The  power  to 
sell  is  ample,  and  answers  all  the  objects  of  the 
testator.  There  is,  therefore,  no  necessity,  rea- 
son or  cause  for  the  implication,  and  no  bene- 
fit could  result  from  it.  The  testator,  by  the 
devise  of  a  power,  negatives  all  intention  to 
give  an  estate  to  the  executors.  The  testator 
so  considered  it,  because  he  declares  that  the 
conveyances  of  the  estate  to  be  made  by  virtue 
of  the  power,  should  be  made  as  effectual  as  if 
made  by  himself. 

The  distinctions  and  doctrines  relative  to 
naked  powers  and  powers  accompanied  with 
trusts,  are  clearly  stated  in  Pow.  Devises,  801, 
302.  He  states,  and  is  supported  by  abundant 
authority,  that  where  "  a  power  is  given  to 
executors  to  sell  land  and  divide  the  money, 
the  land,  in  the  meantime,  descends  to  the 
heir."  He  detects  the  error  of  Toller,  and  ex- 
plains the  cause  of  it,  and  restores  the  author- 
ity of  Co.  Litt.,  13  a,  and  shows  that  the  note 
27*]  of  Butler  &  Hargrave,  *on  this  passage, 
is  unsupported  by  authority,  and  that  it  arose 
from  an  incorrect  manuscript  note  of  the  case 
cited  to  support  it.  To  the  same  effect  is  Litt., 
sec.  169;  Co.  Litt.,  1125,  113a,  Pow. Devises, 
292.  In  the  present  case,  John  Appel  had  only 
an  interest  as  executor  in  the  fund  to  be  created 
by  the  power.  His  individual  interest  was  a 
dividend  of  this  fund,  and  not  of  the  land.  In 
8  Wh.,  202,  Ch,  J.  Marshall  clearly  draws  the 
distinction  between  naked  powers  and  powers 
coupled  with  an  interest.  The  case  of  Bergen 
v.  Bennett,  1  Cai.  Cas.,  16,  is  decisive  of  this 
question,  and  expressly  determines  that  the 
land,  in  the  present  case,  descended  to  the  heir 
at  law. 

As  to  the  presumption  of  title  in  DeLancy 
and  Dubois.  No  deed  to  them  was  shown. 
Had  a  deed  been  produced,  it  could  not  have 
been  read  without  proof  of  execution,  as  under 
it  no  title  has  ever  been  claimed,  or  possession 
held.  There  was  no  title,  no  claim,  no  posses- 
sion. The  neglect  of  the  commissioners  of  for- 
feitures to  sell,  and  more  especially  the  omis- 
sion of  hungry  speculators  in  Tory  lands  to  call 
the  attention  of  the  commissioners  to  this  prop- 
erty, afford  a  conclusive  presumption  that  it 
was  not  considered  as  DeLancy  and  Dubois' 
land,  notwithstanding  the  slight  rumor  to  the 
contrary.  To  test  this  question,  could  the 
State  recover  the  premises,  as  confiscated  prop- 
erty, on  the  evidence  disclosed  by  the  bill  of 
exceptions  ?  Presumptions  are  freely  indulged 
in  cases  of  satisfied  terms  of  years,  trusts  and 
contracts  for  sale  of  lands,  where  a  party  has 
a  right  to  a  release  or  conveyance;  and  where 
there  has  been  a  possession  and  claim  accord- 
ing to  the  right  set  up,  but  a  link  in  the  chain 
of  title  is  wanting.  In  such  cases,  where  noth- 
ing appears  to  rebut  the  presumption,  a  con- 
veyance will  be  presumed  to  protect  an  ancient 
possession  under  claim  of  right.  Bull.  N.  P., 
104;  1  Esp.,  460,  461;  Cowp.,  214;  5Ves.,565; 
2  Burr.,  1075;  1  Mer.,  114,  124,  125  ;  8  Ves., 
105,  129;  9  Johns.,  180; 6. Johns.,  218;  4 T.R., 
682;  7  Wh.,  59, 110,  114;  5  Com.,  310;  12  Ves., 
289;  Doctor  &  Stud.,  27;  2  Str.,  1287;  8  Vin. 
Abr..  167,  pi.  13;  Gilb.  Ev.,  142;  10  Wh.,  177, 
28*]  n.  a;  16  Johns.,  *486;  10  Mass.,  403;  12 
Johns.,  365.  The  case  of  Hillary  v.  Walker, 
12  Ves.,  265,  relied  on  by  the  other  side,  is  in 
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strict  conformity  to  the  principles  decided  in 
those  cases.  There  the  cettuique  trust  had  been 
in  possession  of  the  estate  for  60  years  after  the 
object  of  the  trust  had  been  accomplished ;  but 
he  could  not  show  a  release  from  the  trustees. 
Having  a  right  to  the  release  and  having  been 
in  possession  for  such  a  length  of  time,  the 
law  presumed  that  to  be  done  which  ought  to 
have  been  done,  viz.:  the  execution  of  a  re- 
lease by  the  trustees.  It  does  not  follow,  be- 
cause it  was  made  the  duty  of  the  executors  to 
sell,  that  they  did  sell.  The  time  and  manner 
was  left  to  their  direction;  and  under  the  cir- 
cumstances of  the  case,  an  omission  to  sell  may 
have  been  entirely  reconcilable  with  their  duty. 
The  defendant  being  a  mere  naked  possessor, 
without  color  or  claim  of  right,  cannot  avail 
himself  of  an  outstanding  title.  Bull.  N.  P., 
104,  110;  3  Johns.  Cas.,  109;  3  Johns.,  375, 
386;  12  Ves.,  265;  4  Johns.,  202,  210,  211;  3 
Wh.,  224,  n.  a;  10  Johns.,  381.  Lapse  of  time 
does  not  affect  the  right  of  the  plaintiff  to  re- 
cover. Title  and  seisin  are  always  considered 
united  in  the  owner,  until  a  disseisin.  No  en- 
try is  necessary  to  protect  the  title  until  it  is 
separated  from  the  possession  by  ouster.  Journ. 
of  Juris.,  254;  Co.  Litt.,  114  a,  b. 

Mr.  J.  L.  Wendell,  on  the  same  side.  The 
jury  were  not  warranted  in  presuming  a  con- 
veyance from  the  patentee  or  his  executors. 
The  declarations  of  Mrs.  Peltz,  in  relation  to 
her  property,  would  not  authorize  such  pre- 
sumption. They  were  not  made  under  circum- 
stances which  required  the  assertion  of  a  claim 
of  title,  nor  to  a  party  who  was  mislead  by 
them,  or  sustained  an  injury  in  consequence. 
To  give  the  effect  contended  for  on  the  other 
side  to  these  declarations,  would  be  to  repeal 
the  Statute  of  Frauds.  5  Cow.,  133,  134.  The 
declarations  are  satisfactorily  accounted  for  by 
the  presumption  that  Mrs.  Peltz  was  totally  ig- 
norant of  her  rights ;  and  if  so,  her  declara- 
tions cannot  injure  her  or  her  descendants. 
There  is  no  evidence  that  either  she  or  the  les- 
sors of  the  *plaintiff  knew,  until  the  com-  [*2d 
mencement  of  this  suit,  that  the  defendant  or 
his  ancestor  were  in  possession  of  the  property, 
and  expending  money  in  its  improvement;  and 
unless  such  knowledge  is  brought  home  to 
them,  the  rule  of  law  that  a  party  shall  be  pre- 
cluded by  a  non-claim,  does  not  apply.  11 
East,  374;  2  Saund.,  175  d,  e.  Nor  can  the  de- 
fendant, asserting  no  title  to  the  premises,  avail 
himself  of  this  principle,  which  operates  only 
in  favor  of  a  party  acting  under  an  erroneous 
opinion  of  title.  1  Johns.  Ch.,  354  ;  2  Johns., 
586  ;  5  Johns.  Ch.,  184.  The  lapse  of  time  with- 
out suit  is  satisfactorily  accounted  for  ;  the 
premises  were  not  settled  until  1775  ;  during 
the  Revolutionary  War,  Mrs.  Peltz,  a  widow, 
and  upwards  of  55  years  of  age,  was  driven 
from  her  home  ;  the  property  had  descended 
to  her  from  her  grandfather  ;  it  was  incum- 
bered  with  a  mortgage  to  the  amount  of  its 
probable  value,  and  she  most  probably  did  not 
know  of  her  right  to  it;  she  died  in  1795  ;  Mrs. 
Bogert  was  then  a  feme  covert ;  and  because 
her  husband  omitted  to  assert  her  title  to  the 
land,  she  ought  not  to  be  debarred  from  her 
rieht  ;  he  died  in  1820,  and  she  immediately 
brought  her  suit.  A  conveyance  could  not  be 
presumed  to  the  defendant  or  his  ancestor,  be- 
cause the  facts  of  the  case  contravene  the  pre- 
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sumption  of  such  grant.  They  never  asserted 
title  to  the  land.  On  the  contrary,  they  disa- 
vowed all  claim  ;  and  it  would  be  absurd  to 
presume  a  conveyance,  where  the  claim  was 
not  correspondent  to  it.  A  presumption  can- 
not arise  where  the  claim  is  of  such  a  nature  as 
is  at  variance  with  the  supposition  of  a  grant. 
7  Wh.,  109-112.  Nor  could  it  be  presumed  to 
De  Lancy  and  Dubois,  The  evidence  that  the 
land  was  called  De  Lancy  and  Dubois'  land, 
was  illegal  and  inadmissible.  Being  hearsay, 
it  was  of  the  slightest  character.  Even  a  con- 
tinued reputation  was  not  shown.  The  witness 
who  speaks  of  the  reputation  of  ownership,  re- 
sided in  the  vicinity  of  the  land,  and  yet  never 
heard  any  of  the  former  occupants  recognize 
it  as  belonging  to  De  Lancy  and  Dubois.  There 
was  such  a  rumor  from  1780  until  some  time 
after  the  Revolutionary  War,  and  then  it  was 
generally  spoken  of  as  land  the  owners  of  which 
were  unknown;  and  that  it  was  so  spoken  of,  is 
3O*J  shown  *by  proof  on  the  part  of  the  plaint- 
iff. Had  the  rumor  of  its  being  De  Lancy  and 
Dubois'  land  been  supported  by  possessions 
correspondent,  recognizing  them  as  the  owners, 
then  there  might  have  been  some  ground  where- 
on to  found  the  presumption  of  a  conveyance 
to  them;  but,  stripped  of  all  claim  by  them,  un- 
supported by  any  possession  under  them,  there 
is  not  a  fact  or  circumstance  in  the  case  where- 
on to  found  such  presumption.  In  the  case  of 
Mayor  of  Hull  v.  Horner,  Cowp.,  102,  Ld. 
Mansfield  says,  the  principle  of  presuming  a 
conveyance  is  a  right  one  in  favor  of  rights 
which  parties  have  long  been  in  the  peaceable 
and  quiet  possession  of  ;  and  in  the  case  of 
Van  Dyke  v.  Van  Seuren,  1  Cai.,  89,  the  Su- 
preme Court  say  :  "A  deed  is  justly  if  not  nec- 
essarily to  be  presumed,  and  considerations 
of  public  convenience  and  sound  policy  will, 
under  circumstances  of  ancient  and  continued 
possession,  by  color  and  claim  of  right,  require 
the  presumption."  Here  was  not  an  ancient 
and  continued  possession  under  claim  of  right, 
either  in  the  defendant  or  in  De  Lancy  and 
Dubois,  and  no  consideration  of  convenience 
or  policy  required  the  presumption  of  a  con- 
veyance. If  a  conveyance  to  DeLancyand  Du- 
bois could,  by  possibility,  be  presumed,  it  must 
have  been  made  previous  to  Nov.,  1767, for  then 
John  Appel,  the  executor,  was  deceased.  And 
it  could  not,  in  1826,  be  set  up  as  an  outstand- 
ing title  ;  for  an  outstanding  title,  to  be  avail- 
ing, must  be  a  present  subsisting  title,  one  that 
is  living  and  operative;  3  Johns.,  386;  6  Johns., 
257  ;  and  cannot  be  set  up  by  a  defendant  who 
has  no  title  to  defeat  a  plaintiff  who  shows  a 
good  title  ;  as  between  them  the  presumption 
of  the  extinguishment  of  the  outstanding  title 
is  liberally  indulged,  3  Johns. ,  386,  and  a  tres- 
passer who  enters  upon  another's  possession 
without  pretense  of  title,  is  not  permitted  to 
avail  himself  of  such  defense.  4  Johns.,  211. 
A  fortiori  ought  not  such  defense  to  be  sup- 
ported, when  it  is  set  up  against  a  good  and 
perfect  title.  No  presumption  of  a  conveyance 
by  the  executors  arose  from  the  fact  of  the  ex- 
ecutors having  money  belonging  to  the  estate 
of  the  testator.  Such  funds  did  not  necessarily 
arise  from  the  sale  of  the  real  estate.  For  aught 
31*]  *that  the  bill  of  exceptions  discloses, 
they  might  have  arisen  from  the  collection  of 
debts. 
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Mr.  S.  A.  Talcott,  Atty-Gen.,  in  reply. 
The  lessors  under  whom  the  plaintiff  claimeti, 
having  been  shown  to  be  the  descendants  of  Si- 
mon Appel,  the  heirs  at  law  of  the  patentee,  can- 
not recover  as  the  collateral  heirs  of  Johannes 
Appel,  the  executor,  without  showing  that  he 
left  no  heirs,  or  if  he  did,  that  such  issue  and 
their  descendants,  if  they  had  any,  are  no  longer 
in  existence.  2  Phil.  Ev.,  188;  15  East,  293.  If 
then,  by  the  will  of  William  Appel,  the  course 
of  descent  was  interrupted,  the  plaintiff  is  not 
entitled  to  recover.  By  the  will,  an  estate  was 
granted  to  the  executors.  They  had  an  interest 
in  the  property  which  they  were  authorized  to 
sell ;  each  being  entitled  to  one  fifth  of  the 
avails  of  the  sale.  They  were  required  to  sell 
and  make  distribution,  and  to  retain  the  share 
of  one  of  the  cestuis  que  trust  until  he  arrived 
at  age.  They,  therefore,  took  a  trust  coupled 
with  an  interest.  The  clause  of  disinherison 
of  the  heir  should  have  a  controlling  effect  in 
ascertaining  the  intent  of  the  testator,  if  there 
be  doubts  as  to  the  other  provisions  in  the  will. 
Suppose  there  was  not  an  interest  coupled  with 
a  power  to  sell  ;  the  executors  took  a  fee  as 
necessary  to  enable  them  to  fulfill  the  trusts, 
they  being  conferred  for  the  benefit  of  others, 
and  could  not  be  executed  unless  the  executors 
took  a  fee.  15  Johns.,  554.  This  was  not  a 
naked  power.  3  Binn.,  69.  The  testator  in- 
tended that  Simon,  the  heir  at  law,  should  have 
nothing  but  what  was  given  him  by  the  will  ; 
consequently,  the  executors  were  entitled  to 
the  rents  and  profits.  The  estate  was  taken 
from  the  heir,  and  vested  in  the  executors  by 
necessary  implication. 

Although  one  of  two  executors  renounces 
the  execution  of  a  will,  the  other  may  perform 
the  trusts  created  by  it,  where  by  the  will  they 
are  constituted  trustees  as  well  as  executors. 

14  Johns.,  391  ;  1  Mass.,  60  ;  2  Mass.,  535 ;  3 
Munf.,  349  ;  4  Id.,  341  ;  14  Johns.,  553.     And 
so,  though  one  of  two  executors  to  whom  power 
is  given  by  a  will  to  sell  lands  renounces  the 
executorship,  he  may  still  legally  execute  the 
power  to  sell.   Wh.  Dig..  279  ;  14  Johns.,  557; 

15  Johns.,  347.     It  was  the  duty  of  the  execu- 
tors *tosell,  and  the  law  will  presume  [*32 
they  performed  the  trust  reposed  in  them  ,  for 
where  an  act  is  required  to  be  done  by  one,  the 
omission  of  which  would  make  him  guilty  of  a 
criminal  or  culpable  neglect  of  duty,  the  law 
presumes  the  affirmative.  3  East, 192;  19  Johns., 
347.  Besides,  it  was  the  interest  of  the  execu- 
tors to  sell. 

The  lapse  of  time  without  claim  affords 
ground  for  the  presumption  that  the  heirs  con- 
sidered themselves  devested  by  the  execution 
of  the  power  in  the  will.  The  declarations  of 
Mrs.  Peltz  are  to  the  same  effect.  It  was  gen- 
erally reputed  as  the  land  of  De  Lancy  and 
Dubois, who  were  attainted  during  the  Revolu- 
tionary War,  and  who  probably  carried  away 
their  title  deeds.  1  R.  L,  128.  Reputation  of 
forfeiture  has  been  held  sufficient  to  sustain  a 
recovery  of  confiscated  estates  in  the  cause  of 
Jackson  .v.  Randall,  not  reported.  Here  was 
not  only  parol  but  written  proof  of  reputation. 

If  the  power  can  be  presumed  to  have  been 
executed,  then  there  is  no  ground  for  saying 
that  the  title  may  hare  been  extinguished. 
Lapse  of  time  alone  would  not  warrant  a  pre- 
sumption of  extinguishment.  If  it  could,  it 
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would  destroy  the  plaintiff's  claim.  A  title  can- 
not be  extinguished  where  the  whole  estate  is 
conveyed.  An  extinguishment  does  not  revest 
an  estate  which  has  been  parted  with  by  con- 
veyance. It  is  only  in  cases  of  trust  estates  and 
the  like,  where  this  principle  applies. 

It  is  said  an  intruder  cannot  set  up  an  out- 
standing title.  Admitting  it  to  be  so,  it  does 
not  preclude  the  defense  in  this  cause.  The  de- 
fendant here  was  not  an  intruder.  He  did  not, 
as  in  the  case  of  Jackson  v.  Harder,  4  Johns. , 
211,  enter  upon  the  possession  of  another  by 
intrusion,  in  which  case  it  ought  not  to  be  per- 
mitted to  a  defendant  to  avail  himself  of  an 
outstanding  title.  The  entry  here  was  peacea- 
ble and  not  tortious  ;  and  the  defendant,  there- 
fore, may  set  up  the  title  of  De  Lancy  and 
Dubois.  16  Johns.,  197. 

The  Chancellor.  This  court  having  de- 
cided that  the  construction  of  the  will  of  Will- 
iam Appel  is  properly  before  them  on  the  bill 
of  exceptions,  the  first  question  for  considera- 
tion, is  whether  by  that  will  the  real  estate  was 
devised  to  the  executors  or  descended  to  the 
33*]  heir  at  law,  until  they  devested  *his  es- 
tate by  the  execution  of  the  power  to  sell  and 
distribute  the  proceeds. 

Being  perfectly  satisfied  with  the  reasoning 
of  the  Chief  Justice  in  the  court  below  on  this 
point,  and  which  is  supported  by  the  decision 
of  the  former  judges  of  the  Supreme  Court,  in 
Jackson  v.  Burr,  9  Johns. ,  104,  I  shall  not  at- 
tempt to  review  the  authorities  at  large  on  this 
question. 

This  case  is  not  properly  likened  to  those 
which  frequently  arise  upon  the  construction 
of  wills,  on  the  question  whether  a  fee  is  de- 
vised or  only  an  estate  for  life.  In  most  of 
those  cases  there  can  be  very  little  doubt  of  the 
intention  of  the  testator  to  devise  the  inher- 
itance ;  but  that  intention  is  frequently  frus- 
trated by  the  carelessness  or  ignorance  of  those 
who  prepare  testamentary  papers,  in  omitting 
the  ordinary  words  which  are  considered  nec- 
essary in  law  to  create  a  perpetuity.  In  all  such 
cases,  the  anxiety  of  courts  to  carry  into  effect 
the  intention  of  the  testator,  induces  them  to 
seize  hold  of  any  expression  or  provision  in  the 
will  which  may  be  considered  evidence  of  an 
intention  to  convey  a  fee.  Thus  the  words 
"forever,  all  my  estate,  all  my  right,  all  my 
property,"  and  others  of  similar  import,  have 
been  considered  sufficient  to  carry  the  whole 
interest  of  the  testator  to  the  devisee  ;  and  for 
the  same  reason,  a  charge  upon  the  person  in 
respect  to  the  estate,  as  the  payment  of  debts 
or  legacies,  has  been  considered  sufficient  to 
carry  the  fee  by  implication.  But  notwith- 
standing this  strong  leaning  of  the  courts  in 
favor  of  the  devisee,  and  the  reasonable  pre- 
sumption that  the  testator  intended  to  give  an 
estate  of  inheritance,  cases  have  frequently  oc- 
curred where  there  was  not  sufficient  in  the 
will  to  take  the  case  out  of  the  rule  of  law, 
that  all  the  estate  which  is  not  legally  and  suf- 
ficiently devised  to  some  other  person  must  go 
to  the  heir,  whatever  may  have  been  the  inten- 
tion of  the  testator.  Thus  in  Denn  v.  Oaskin. 
Cowp.,  657,  where  the  testator  gave  his  heir  at 
law  a  disinheriting  legacy,  and  then  devised 
his  lands  to  his  nephews,  but  without  any 
words  of  perpetuity,  it  was  held  that  they  only 
took  a  life  estate,  and  that  the  fee  descended  to 
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the  heir.  And  Ld.  Mansfield  and  Mr.  Justice 
Ashurst  declared  that  although  the  intention  to 
disinherit  the  *heir  was  ever  so  apparent,  [*34 
he  must  of  course  inherit  unless  the  estate  was 
given  to  somebody  else. 

In  some  cases,  also,  of  executors  and  trust- 
ees, a  devise  in  fee  by  implication  has  been  al- 
lowed, where  the  general  objects  of  the  will 
could  not  otherwise  be  carried  into  effect,  and 
where  it  was  evident  that  the  testator  intended 
they  should  have  such  estate.  Oates  v.  Cook, 
3  Burr.,  1684  ;  Jackson  v.  Martin,  18  Johns., 
31.  But  there  cannot  be  the  same  reasons  to 
induce  the  court  to  seek  out  some  particular 
expression  in  the  will  for  the  purpose  of  giving 
the  estate  to  the  executors  by  implication, 
where  the  intention  of  the  testator,  as  to  the 
final  disposition  of  his  estate,  can  be  carried 
into  effect  under  a  power  of  sale,  as  well  as 
under  the  devise  to  the  executors  ;  and  the 
first  is  recommended  as  the  better  method  of 
disposing  of  the  estate  by  will. 

In  this  case  there  was  no  direct  devise  of  any 
part  of  the  legal  estate  to  the  executors  ;  they 
had  a  naked  power  to  sell  the  estate  and  dis- 
tribute the  proceeds.  It  was  not  necessary  to 
have  the  title  to  the  estate  to  enable  them  fully 
to  carry  into  effect  the  intentions  of  the  testa- 
tor. If  the  legal  estate  descended  to  the  heir, 
it  would  be  devested  the  moment  they  executed 
their  trust.  The  testator,  undoubtedly,  in- 
tended that  his  oldest  son  should  have  no  ad- 
vantage over  his  other  children  by  right  of 
primogeniture  ;  and  he  effectually  provided 
for  this  by  authorizing  and  directing  a  sale  of 
the  property  by  the  executors,  and  an  equal 
division  of  the  proceeds  of  the  sale  ;  but  prob- 
ably he  thought  it  was  also  necessary,  agree- 
able to  the  common  notion,  to  give  to  the  heir 
at  law  a  disinheriting  legacy.  This  was  not 
necessary  ;  and  there  being  no  good  devise  of 
the  legal  estate,  either  to  the  children  or  to  the 
executors,  it  could  not  prevent  the  descent  of 
the  estate  upon  the  heir  at  law,  who,  in  such 
cases,  holds  the  same  in  trust  for  those  entitled 
to  the  proceeds  thereof  under  the  will  until  the 
execution  of  the  power  of  sale. 

The  next  question  is  as  to  the  evidence  of  the 
pedigree  of  the  lessors  of  the  plaintiff  below. 
The  evidence  on  this  subject  was  the  will  of 
William  Appel,  the  patentee,  made  in  1729  and 
proved  in  1733,  in  which  he  describes  his  son 
Simon  as  his  heir  at  law,  and  gives  him  a  dis- 
inheritinglegacy,*and  also  names  Johan-  [*35 
nes,  Mary  Magdalena  and  Engeltje,  as  his  chil- 
dren, and  Jacobus  Berry,  as  the  son  of  his  de- 
ceased daughter  Helena  ;  the  records  of  the 
Dutch  Church,  which  prove  the  baptism  of  Si- 
mon, son  of  William  Appel,  in  1795;  of  Mag- 
dalena, daughter  of  Simon  Appel,  in  1719  ;  of 
Gertrude,  another  daughter  of  Simon,  in  1721; 
and  the  marriage  of  Magdalena  Appel  to  Abra- 
ham Peltz,  in  1743;  the  testimony  of  Elsie  Van 
Dusen,  who  knew  Magdalena  Appel  before  her 
marriage,  and  who  proved  Mrs.  Bogert,  one  of 
the  lessors  of  the  plaintiff,  to  be  her  grand- 
daughter, and  William  Green,  another  lessor, 
to  be  the  son  of  her  sister  Gertrude  ;  and  the 
will  of  Magdalena  Peltz,  by  which  all  her  es- 
tate is  devised  to  Peggy  Bogert.  The  recitals 
in  the  arbitration  bond  of  1767,  the  conveyance 
of  the  east  half  of  the  patent  to  Hagerdorn,  and 
the  mortgage  to  Reneaudet  and  others,  were 
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also  in  evidence  ;  and  the  signatures  of  Will- 
iam Appel  to  the  will  and  mortgage  were  sub- 
mitted to  the  jury  for  their  inspection.  To  re- 
but this  evidence,  the  defendant  was  permit- 
ted, under  a  previous  decision  of  the  Supreme 
Court  in  the  same  cause,  to  show  the  situation 
of  the  lands  ;  the  time  they  had  been  possessed 
and  improved  ;  the  reputation  in  the  neighbor- 
hood as  to  the  ownership  of  them  ;  the  manner 
in  which  they  were  described  in  conveyances 
of  adjoining  lands  ;  and  the  opportunities  the 
lessors  had  to  litigate  their  title,  or  take  pos- 
session of  the  land,  if  they  were  the  real  heirs 
at  law  of  the  patentee.  On  this  testimony  the 
question  of  pedigree  was  submitted  to  the  jury, 
to  decide  upon  as  a  matter  of  fact ;  and  they 
were  told  they  might  take  into  consideration, 
in  deciding  that  question,  the  several  matters 
given  in  evidence  by  the  defendant  to  rebut  the 
plaintiff's  evidence  of  pedigree.  I  am  satisfied, 
on  a  review  of  this  subject,  that  there  was  suf- 
ficient evidence  of  pedigree  not  only  to  war- 
rant the  jury  in  finding  a  verdict  for  the  plaint- 
iff, but  also  to  have  induced  the  court  to  set 
aside  the  verdict,  as  against  the  weight  of  ev- 
idence, if  they  had  found  otherwise. 

The  only  remaining  question,  and  the  most 
important  one  in  this  case,  is,  whether  there 
was  any  evidence  which  would  have  warranted 
the  jury  in  finding  that  the  patentee,  or  his 
executors,  or  heirs.had  devested  themselves  of 
36*]  the  title  to  *the  lands  acquired  under  the 
patent.  The  patentee  must  have  died  in  1738, 
or  previous  thereto.  There  is  very  little  prob- 
ability that  he  ever  sold  or  conveyed  the  lands, 
unless  the  mortgage  given  by  him  thereon,  in 
1733,  can  be  considered  such  a  conveyance. 
There  is  no  doubt  that  deeds,  patents,  judg- 
ments, and  even  Acts  of  Parliament,  may  be 
presumed  to  support  the  long  and  uninter- 
rupted possession  or  enjoyment  of  a  right  or 
claim  of  right.  But  I  am  not  aware  of  any 
case  in  which  a  conveyance  has  been  presumed, 
to  defeat  the  claim  of  a  person  showing  a  good 
paper  title,  unless  there  had  been  an  adverse 
possession  or  enjoyment  under  claim  of  right 
and  in  accordance  with  the  tact  presumed.  In 
Keamr.Dearden.  8East,263,  Ld.  Ellenborough, 
Ch.  J.,  in  relation  to  a  presumption  of  a  re- 
conveyance, says:  "  Presumptions  of  this  sort, 
when  fit  to  be  made,  are  always  made  in  favor 
of  the  possession  of  those  who  are  rightfully 
entitled  to  it.  The  rule  of  presumption  is  ut 
res  rite  acta  est,  and  is  applied  whenever  the 
possession  of  the  party  is  rightful,  to  invest 
that  possession  with  a  legal  title."  And  in  the 
same  case,  Le  Blanc,  «/.,  says  :  "  Such  a  pre- 
sumption may  be  made  where  it  is  necessary 
to  clothe  a  rightful  possession  with  a  legal 
title  ;  but  the  court  must  first  see  that  there  is 
nothing  but  a  form  of  a  conveyance  wanting." 
In  Eldridge  v.  Knott,  Cowp.,  214,  it  was  held 
that  the  mere  neglect  to  enforce  the  payment 
of  quit-rents  against  the  tenant,  for  any  time 
short  of  the  50  years  fixed  by  the  Statute  of 
Limitations,  was  not  sufficient  to  support  a 
presumption  of  a  release  or  extinguishment  of 
the  rent.  There  are  two  kinds  of  presumption 
in  favor  of  a  grant  or  conveyance  of  real  es- 
tate. The  one  is  in  favor  of  those  who  are  en- 
titled to  a  conveyance  from  trustees  or  others, 
in  conformity  to  the  trust,  or  in  pursuance  of 
some  contract  or  agreement  to  give  such  con- 
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veyance.  In  such  cases,  a  jury,  after  a  certain 
lapse  of  time,  may  presume  the  execution  of 
the  trust,  or  a  conveyance  of  the  title  in  pur- 
suance of  such  agreement ;  and  a  person  in 
possession,  without  right,  will  not  be  permit- 
ted to  defend  himself  on  the  ground  of  an  out- 
standing title.  The  other  is  in  favor  of  a  per- 
son who  is  in  possession  of  property,  or  in  the 
enjoyment  of  some  privilege  or  easement  un- 
der *claim  of  right ;  in  which  case,  un-  [*37 
der  certain  circumstances,  and  after  a  great 
lapse  of  time,  a  conveyance  of  the  land,  or  a 
grant  of  the  privilege,  or  easement  will  be  pre- 
sumed, on  the  principle  of  quieting  the  title 
or  possession.  This  presumption  is  founded 
upon  the  supposition  that  a  man  will  enjoy 
what  he  is  entitled  to,  and  will  not  permit 
others  to  interfere  with  his  rights  without  ob- 
jecting ;  and  it  may  always  be  rebutted  by 
showing  that  the  possession  held,  or  privilege 
exercised,  was  perfectly  consistent  with  the 
right  or  interest  of  the  party  who  afterwards 
set  up  an  adverse  claim.  Daniel  v.  North,  1 1 
East,  372.  But  this  presumption  in  favor  of 
a  grant,  and  against  written  evidence  of  title, 
can  never  arise  from  the  mere  neglect  of  the 
owner  to  assert  his  rights,  and  where  there  has 
been  no  adverse  title  or  enjoyment  by  those  in 
whose  favor  the  grant  or  conveyance  is  to  be 
presumed  ;  and  for  the  obvious  reason,  that 
the  presumption  against  the  person  showing 
title,  which  arises  from  the  delay  in  asserting 
his  title,  is  equally  balanced  by  the  like  pre- 
sumption, arising  from  the  same  delay  on  the 
part  of  the  supposed  grantee. 

In  this  case,  the  presumption  that  the  exec- 
utor conveyed  in  pursuance  of  the  power  con- 
tained in  the  will,  is  rebutted  by  the  fact  that 
the  executor  took  upon  himself  the  execution 
of  the  will  more  than  40  years  before  the  at- 
tainder of  Dubois  and  De  Lancy,  and  died  at 
least  12  years  before  that  event,  and  yet  no 
person  ever  exercised  any  acts  of  ownership 
over  the  property,  or  made  any  claim  under  a 
conveyance  from  the  executor  during  that 
perioa  of  time.  If  any  legal  presumption  of 
title  in  Dubois  and  De  Lancy  could  be  raised 
from  the  public  report  that  they  were  the  own- 
ers, and  from  the  description  of  boundaries  in 
deeds  of  adjoining  lands  about  the  time  of 
their  attainder.that  presumption  is  rebutted  by 
the  circumstance  that  the  State  never  made  any 
claim  to  the  land,  although  it  lay  within  a  few 
miles  of  Albany,  and  almost  under  the  eyes  of 
the  Commissioners  of  Forfeiture  ;  and  there- 
fore, the  reasonable  presumption  on  the  other 
side  is,  that  the  commissioners  investigated  the 
subject,  as  their  duty  required,  and  found 
there  was  no  such  title.  And  the  presumption 
that  William  Appel,  or  his  heirs  at  law,  have 
*parted  with  their  title,  which  arises  [*38 
from  the  neglect  to  assert  it  for  nearly  90 
years,  is  rebutted  by  the  fact  that  during  all 
that  time  no  person  has  been  in  possession,  or 
claimed  title  to  the  land  under  the  supposed 
grantee,  or  otherwise. 

I  am  inclined  to  think  the  mortgage  given 
by  the  patentee  shortly  before  his  death  has 
been  the  cause  of  the  obscurity  in  which  the 
subject  is  involved  ;  and  if  it  had  not  been 
found  in  the  possession  of  a  descendant  of  one 
of  the  mortgagees,  I  might  have  supposed 
that  Dubois  and  De  Lancy  had  obtained  that 
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mortgage  by  assignment,  which  would  have 
accounted  for  the  rumor  of  their  title.  This 
deed  of  June,  1733,  to  Reneaudet  and  others 
was,  in  fact,  a  mortgage,  because  the  grantor 
was  entitled  to  redeem  by  paying  the  mort- 
gage money  and  interest  within  one  year  from 
its  date  ;  yet  it  contained  all  the  usual  requi- 
sites of  an  ordinary  conveyance,  such  as  cove- 
nants of  seisin  and  of  warranty,  and  for  quiet 
enjoyment,  clearly  and  absolutely  acquitted 
and  discharged,  if  default  should  be  made  in 
payment  of  the  mortgage  money,  and  for 
further  assurance.  When  John  Appel  took 
upon  himself  the  execution  of  the  will,  the 
time  of  payment  had  expired,  and  the  amount 
of  the  mortgage  money  and  interest  then  due 
was  probably  the  full  value  of  the  land  at  that 
period,  in  its  wild  and  uncultivated  state. 
These  circumstances  may  account  for  the  neg- 
lect of  the  heirs  to  assert  their  title  to  the  land 
at  that  time,  and  of  the  executor  to  sell  it  un- 
der the  power  contained  in  the  will.  The  sub- 
sequent death  of  those  who  were  acquainted 
with  the  true  state  of  the  title,  and  the  loss 
and  destruction  of  papers  during  the  turmoil 
of  the  Revolution,  may  account  for  the  neg- 
lect of  the  heirs  to  assert  their  title  since. 

Whether  that  mortgage  ever  was  paid,  it  is 
not  material  now  to  inquire.  A  stranger,  in 
possession  without  right,  is  not  permitted  to 
set  it  up  as  an  outstanding  title ;  and  there 
having  been  no  possession  under  the  mortgage, 
or  admission  of  the  indebtedness  for  so  long  a 
period,  it  may  now  be  considered  as  extin- 
guished. 

I  am  not  at  liberty  to  express  any  opinion  as 
to  the  real  state  of  the  facts  in  this  case,  which 
39*]  is  not  founded  on  the  testimony  adduced 
at  the  trial.  Knowing  that  many  of  the  set- 
tlers on  this  tract  have  spent  the  best  part  of 
their  lives  there,  and  made  valuable  improve- 
ments, under  a  belief  that  no  owner  would 
ever  come  to  assert  his  title  to  the  land,  I  can- 
not but  regret  the  result  to  them,  if  my  views 
of  the  law  of  this  case  should  be  concurred  in 
by  a  majority  of  the  court.  But  I  must  not 
allow  my  sympathy  for  either  party  to  bias  my 
judgment  in  any  case,  and  particularly  when 
deciding  important  legal  principles,  the  effects 
of  which  may  be  extensive  in  their  operation. 
I  am  satisfied  there  was  no  evidence  which 
could  legally  authorize  the  jury  to  presume  a 
conveyance  from  the  patentee  or  his  legal  rep- 
resentatives to  the  defendant,  or  any  person 
under  whom  he  claimed,  or  even  to  a  stranger. 
I  am,  therefore,  of  opinion  that  the  judgment 
of  the  Supreme  Court  should  be  affirmed. 

Oliver,  Senator.  The  recovery  in  this  cause 
by  the  plaintiff  below,  if  sustainable,  must 
rest  upon  the  title  set  up  in  the  lessor  Peggy 
Bogert,  as  devisee  of  Magdalena  Peltz,  one  of 
the  daughters  of  Simon  Appel,  the  heir  at  law 
of  William  Appel  the  patentee,  and  in  the  les- 
sor William  Green,  as  heir  at  law  of  Gertrude, 
the  other  daughter  of  Simon  Appel,  which 
said  Magdalena  and  Gertrude,  the  plaintiff  be- 
low alleges,  were  the  only  children  of  Simon 
Appel ;  for  the  evidence  in  the  case  does  not 
make  out  any  pretense  of  title  in  any  of  the 
other  lessors. 

It  appears  that  the  patent  in  which  the  prem- 
ises in  question  are  comprehended,  was  granted 
in  1708  to  William  Appel,  in  trust  as  to  one 
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half  for  the  heirs  of  Harmanus  Hagerdorn  ; 
and  that  in  1713,  the  patent  was  divided  by  a 
northerly  line  from  its  south  boundary  at  the 
Mohawk  River,  through  the  middle  of  its  north 
bounds,  and  the  east  half  released  by  Appel  to 
the  heirs  of  Hagerdorn,  and  the  west  half  re- 
tained by  himself  in  severally  ;  that  the  east 
half  has  ever  since  been  held  and  occupied  by 
or  under  the  Hagerdorn  title  ;  and  that  no  act 
of  ownership  on  the  west  half  has  been  exer- 
cised by  William  Appel  or  his  heirs  since  the 
division,  except  the  following,  to  wit:  In  1733, 
Appel  executed  a  mortgage  thereof  to  Bancker 
and  Rutgers,  to  secure  the  payment  of  £108 
*10s.,  with  lawful  interest,  in  one  year;  [*4O 
but  it  is  not  shown  that  the  mortgagees  ever  in 
any  manner  enforced  the  mortgage,  or  that 
the  mortgage  money  has  been  paid  ;  on  the 
contrary,  it  is  proved  that  the  mortgage  was 
found  not  many  years  since,  among  the  family 
papers  of  one  of  the  mortgagees.  It  further 
appears  that  in  1729  William  Appel  duly  made 
and  published  his  last  will,  by  which  he  gave 
and  bequeathed  to  his  son,  Simon  Appel,  a  pe- 
cuniary legacy  of  twenty  shillings  for  his  birth- 
right, and  declared  his  intent  thereby  utterly 
to  debar  him  of  any  other  or  further  pretense 
or  claim  whatsoever  to  his  real  estate  as  heir 
at  law  ;  and  to  his  son  Johannes  he  gave  and 
bequeathed  a  pecuniary  legacy  of  £25,  to  be 
raised  out  of  his  real  and  personal  estates  ;  and 
after  several  specific  bequests  out  of  his  per- 
sonal property,  he  authorized,  empowered  and 
directed  his  executors  to  grant,  bargain,  sell 
and  dispose  of  all  his  real  and  personal  estates 
(except  so  much  of  the  latter  as  he  had  specif- 
ically bequeathed),  within  such  time,  and  in 
such  manner,  either  at  public  vendue  or  other- 
wise, as  the  executors  should  deem  necessary 
and  convenient ;  and  ordered  that  the  moneys 
arising  from  such  sale  should  be  applied  by  his 
executors  as  follows,  to  wit :  first  to  the  pay- 
ment of  the  pecuniary  legacies,  and  then  the 
one  fifth  part  of  the  overplus  to  be  paid  to 
each  of  his  sons,  Simon  and  Johannes,  and  to 
each  of  his  daughters,  Mary  Magdalena  and 
Engeltje,  and  the  remaining  fifth  part  retained 
by  his  executors  for  his  grandson,  Jacobus 
Berry,  the  son  of  his  deceased  daughter  Hele- 
na, until  he  should  attain  the  age  of  21  years; 
and  he  appointed  his  son  Johannes  and  his 
daughter  Engeltje  the  executors  of  his  said 
will.  It  further  appears  that  Engeltje,  Aug. 
9,  1738,  renounced  the  executorship,  and  Jo- 
hannes, at  the  same  time,  procured  the  will  to 
be  proved,  and  sued  out  letters  testamentary  ; 
that  Magdalena  Peltz,  after  the  death  of  her 
husband  in  May,  1795,  duly  devised  all  her  real 
and  personal  estate  to  the  lessor,  Peggy  Bogert, 
the  wife  of  Gerrit  Bogert ;  and  that  Magda- 
lena Peltz's  father  died  prior  to  the  Revolu- 
tionary War ;  that  she.  during  that  war,  re- 
sided in  the  City  of  Albany,  and  often  spoke 
of  her  property  to  Elsie  Van  Dusen,  one  of  the 
witnesses  for  *the  plaintiff  in  the  court  [*4 1 
below,  and  told  the  witness  that  all  the  prop- 
erty she  had  was  two  houses  in  the  City  of  N. 
Y.,  from  which  she  received  rent.  It  also  ap- 
pears that  the  Appel  patent  is  situate  in  the 
County  of  Saratoga,  a  distance  of  about  16 
miles  from  the  City  of  Albany  ;  and  that  Ger- 
rit Bogert,  the  husband  of  the  lessor,  Peggy 
Bogert,  was  a  lawyer  by  profession,  and  prac- 
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ticed  as  such  several  years  in  the  City  of  Al- 
bany, until  his  death  in  Mar.,  1820  ;  that  the 
lessor,  William  Green,  has  resided  in  the  Coun- 
ty of  Saratoga  upwards  of  20  years  previous  to 
the  trial  of  this  cause,  and  was  then  about  84 
years  old  ;  and  that  his  mother  died  during  his 
infancy.  It  further  appears  that  William  Ap- 
pel  the  patentee,  had,  in  1708,  seven  children, 
and  that  there  two  William  Appels,  the  one  a 
vintner  and  the  other  a  victualer  ;  and  that  the 
one  had  a  wife  named  Magdalena,  and  the 
other  had  a  wife  named  Remerigh.  It  does 
also  appear  by  a  deed  read  in  evidence  by  the 
plaintiff  below,  dated  in  Dec.,  1766,  that  Ol- 
iver De  Lancy  and  Peter  Dubois  claimed  and 
conveyed  in  fee  to  John  Glen,  a  triangular 
piece  of  land  which  had  been  conveyed  by  the 
trustees  of  Schenectady  to  William  Appel,  sit- 
uate along  the  west  bounds  of  Appel's  patent, 
and  extending  nearly  across  the  west  half 
thereof  at  the  Mohawk  River  ;  and  it  appears 
that  Magdalena  Peltz,  in  1767,  entered  into  an 
arbitration  bond  with  one  Nicholas  Killman, 
the  condition  of  which  recites  that  John  Ap- 
pel had  mortgaged  to  Killman  a  dwelling- 
house  and  lot  in  N.  Y.,  to  secure  the  payment 
of  £50  with  interest;  that  Killman  had  brought 
an  action  of  ejectment  for  the  house,  in  which 
Magdalena  Peltz  had  procured  herself  to  be 
made  defendant,  insisting  in  behalf  of  herself 
and  others,  claiming  under  the  will  of  Will- 
iam Appel  (except  the  said  John  Appel);  that 
by  virtue  of  the  said  will,  the  mortgaged  prem- 
ises belonged,  in  whole  or  in  part,  to  the  said 
Magdalena  Peltz,  and  those  for  whom  she  in- 
sisted as  aforesaid,  either  by  lawful  or  equi- 
table right ;  and  that  the  said  John  Appel  ob- 
tained the  said  premises  by  purchase,  with 
money  belonging  to  himself,  and  the  said  Mag- 
dalena. Peltz  and  others  claiming  under  the 
will  of  the  said  William  Appel.  It  further  ap- 
pears, from  the  evidence  on  the  part  of  the  de- 
42*]  f  endant  *in  the  court  below,  that  the 
west  half  of  Appel's  patent  has  been  laid  out 
into  separate  farms,  and  the  farms  generally 
have  been  so  held  and  enjoyed  by  different 
occupants  between  40  and  50  years,  and  are  in 
&  high  state  of  cultivation  ;  and  that  the  west 
half,  after  the  Revolutionary  War,  was  com- 
monly called  and  reputed  in  the  neighborhood, 
the  lands  of  Oliver  De  Lancy  and  Peter  Du- 
bois, and  is  described  in  several  conveyances 
of  land  situate  in  the  east  half  of  the  said  pat- 
ent, bounded  on  the  west  half  as  the  lands  of 
Oliver  De  Lancy  and  Peter  Dubois  ;  that  the 
defendant's  father  entered  into  possession  of 
the  premises  in  question  upwards  of  50  years 
ago,  and  died  in  possession  about  20  years  prior 
to  the  trial,  and  was  succeeded  by  his  son,  the 
defendant  in  the  court  below,  who  has  con- 
tinued in  possession  ever  since  ;  and  that  the 
father  and  son  have  made  large,  permanent 
and  valuable  improvements  thereon  ;  that  the 
father,  about  40  years  ago  and  upwards,  made 
diligent  but  unsuccessful  inquiries  to  discover 
the  owner  or  owners  of  the  west  half  of  the 
said  patent,  with  the  declared  intent  of  pur- 
chasing the  premises  which  he  occupied. 

By  the  Confiscation  Law,  passed  in  1779, 
Oliver  DeLancy  and  Peter  Dubois  were  con- 
victed of  treason  for  adhering  to  the  enemy, 
and  their  estates  forfeited,  and  they  forever 
banished  from  this  State. 
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Upon  this  evidence,  the  circuit  judge  charged 
the  jury  that  the  defendant  had  not  proved  suf- 
ficient to  raise  a  legal  presumption  that  the 
patentee,  or  his  legal  representatives,  had 
aliened  the  west  half  of  Appel's  patent  to  Oli- 
ver DeLancy  and  Peter  Dubois,  or  any  other 
person,  so  as  to  devest  the  title  of  the  lessors  as 
heirs  at  law  of  the  patentee,  if  they  were  such; 
and  that  in  his  opinion  there  was  evidence  suf- 
ficient to  entitle  the  plaintiff  to  a  verdict. 

To  this  charge  the  defendant's  counsel  be- 
low took  a  bill  of  exceptions,  and  the  jury 
found  a  verdict  in  accordance  with  the  charge. 
The  Supreme  Court  have  sustained  the  charge 
of  the  circuit  judge,  and  the  cause  is  brought 
up  by  a  writ  of  error  to  this  court,  to  have  the 
judgment  of  the  Supreme  Court  reversed. 

*The  counsel  for  the  plaintiff  in  error  [*43 
contended  that  the  circuit  judge  erred  in  his 
charge  to  the  jury:  1.  Because  it  was  not  suf- 
ficiently proved  that  the  lessors  of  the  plaintiff 
below,  or  any  of  them,  were  the  heirs  at  law  of 
William  Appel  the  patentee.  2.  Because  by  the 
will  of  William  Appel,  who  the  said  lessors 
allege  was  the  patentee,  his  real  estate  vested 
by  implication  of  law  in  his  executors,  from 
whom  the  lessors  have  deduced  no  title  to  the 
premises  in  question.  3.  Because  the  circuit 
judge  did  not  submit  it  to  the  jury,  upon  the 
facts  and  circumstances  proved  at  the  trial,  to 
presume  that  William  Appel  in  his  lifetime,  or 
his  executors  under  the  power  contained  in 
his  will,  had  sold  and  conveyed  his  title  to  the 
premises. 

I  shall  consider  each  of  these  points  thus  pre- 
sented, in  the  order  above  stated. 

1.  I  deem  it  manifest  from  the  evidence  de- 
tailed in  the  bill  of  exceptions,  that  there  were 
two  William  Appels  in  the  City  of  N.  Y.,  the 
one  a  victualer  and  the  other  a  vintner;  and 
that  the  one  married  a  wife  named  Remerigh, 
and  the  wife  of  the  other  was  named  Magda- 
lena; and  the  patentee  had  seven  children,  and 
the  other  had  only  five  children.    The  plaintiff 
below,  by  his  own  evidence,  shows  that  the  lat- 
ter was  the  William  Appel  whose  heirs  his 
lessors  claim  to  be  ;    and  he  has  produced  no 
proof  that  the  children  of  their  ancestor  were 
reduced  by  deaths  from  seven  to  five,  which  is 
the  number  recognized  in  his  will,  or  that  he 
was  both  a  victualer  and  a  vintner,  or  that  he 
was  twice  married,  once  to  a  woman  named 
Remerigh,  and  once  to  a  woman  named  Magda- 
lena.    This  evidence,  in  a  case  of  so  stale  a 
claim  as  the  lessors  set  up,  and  one  so  utterly 
irreconcilable  with  their  long  silence,  and  the 
declaration  of  Magdalena  Peltz  (through  whom 
they  endeavored  to  make  out  a  title),  to  Elsie 
Van  Dusen  during  the  Revolutionary  War.that 
all  her  property  consisted  of  two  houses  in  the 
City  of  N.  Y.,  and  with  the  inattention  of  Ger- 
rit  Bogert,  a  practicing  lawyer  in  the  City  of 
Albany,  and  the  husband  of  the  lessor  Peggy 
Bogert,  the  sole  devisee  of  Magdalena  Peltz,  to 
the  lands  in  question,  situate  not  more  than  16 
miles  from  his  residence,  from  1795  till   his 
death  in  *1820,  is  not  sufficient,  in  my  [*44 
opinion,  to  establish  the  title  by  descent  from 
the  patentee  which  the  lessors  set  up. 

2.  That  by  the  will  of  William  Appel,  pro- 
duced by  the  plaintiff  below,  the  real  estate  of 
the  testator  passed  by  Implication  of  law  to 
his  executors.     I  do  not  mean  to  impugn  the 
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doctrine  that  a  naked  power  given  to  executors 
to  sell  lands  does  not  vest  the  legal  estate  in 
them.  But  I  consider  the  power  conferred  by 
the  will  in  question, to  be  coupled  with  an  inter- 
est in  the  executors,  as  well  as  a  trust  to  be  ex- 
ecuted by  them;  for  they  were  not  merely  to 
sell  and  divide  the  proceeds  of  the  sale  among 
other  persons,  but  they  were  to  share  in  the 
division  thereof,  and  to  retain  one  fifth  in  trust 
for  the  benefit  of  the  testator's  grandson,  until 
he  attained  the  age  of  21  years.  Hence,  the  mo- 
ment the  will  was  proved,  and  letters  testamen- 
tary sued  out,  the  executors  became  responsible 
as  trustees  for  the  income  of  the  real  estate  until 
sold,  and  the  avails  thereof  when  sold;  and  for 
the  purpose  of  clothing  them  with  adequate 
powers  to  fulfill  their  trust,  they  took  the  legal 
estate  in  trust,  by  implication  of  law  under  the 
will.  This  doctrine  is  fully  supported.  Vin., 
tit.  Implication,  341  ;  Gates  v.  Cook,  3  Burr., 
1684;  5  Barn.  &  A.,  252;  1  Ves.,  Sr.,  485;  Denn 
v.  Gaskin,  Cowp.,  657  ;  1  Cai.,  84;  1  Taunt., 
279;  4  Burr.,  1963.  Indeed,  it  is,  in  my  judg- 
ment, the  only  sound  doctrine  applicable  to  this 
case,  and  with  the  undisputed  rule  of  law, that 
wills  are  to  be  construed  conformably  to  the  in- 
tent of  the  testator.  Here  his  intent  is  clearly 
and  pointedly  expressed,  that  his  heir  at  law, 
as  such,  should  be  debarred  from  any  claim  or 
pretense  to  his  real  estate;  and  for  that  purpoes 
a  disinheriting  legacy  was  bequeathed  to  him, 
to  be  paid  by  the  executors.  How,  then,  could 
the  legal  estate  pass  by  descent  to  the  heir, 
without  directly  violating  the  plain  meaning 
and  directions  of  the  will  ?  Was  it  necessary 
that  it  should  so  pass,  in  order  to  carry  into  ef- 
fect any  of  the  provisions  of  the  will  ?  Surely 
net;  for  vesting  the  legal  estate  by  implication 
of  law  in  the  executors,  places  the  entire  con- 
trol in  the  hands  of  persons  to  whom  it  was  the 
declared  intent  of  the  testator  to  confide  the  dis- 
posal thereof,  to  the  use  and  purposes  directed 
by  his  will,  without  infringing  the  legal  or 
45*]*equitable  rights  of  any  person  beneficial- 
ly interested  therein.  But  the  construction 
adopted  by  the  Supreme  Court  seems  to  me 
directly  to  contravene  the  plain  language  and 
obvious  meaning  of  the  testator,  and  produces 
this  manifest  absurd  result ;  the  will  consti- 
tutes the  executors  trustees  to  pay  out  of  the 
proceeds  of  the  sale  of  the  real  estate  the  pe- 
cuniary legacies,  and  one  fifth  of  the  overplus 
to  each  of  the  testator's  children  (including  the 
executors  and  heir  at  law),  and  the  other  fifth 
to  his  grandson  when  he  should  attain  the  age 
of  21  years  ;  and  the  law  makes  the  heir  the 
depository  of  the  legal  estate,  for  the  fulfill- 
ment of  the  trusts  which  are  wholly  confided 
to  the  executors.  1  East,  200.  Is  it  possible 
that  there  exists  any  artificial  unbending  rule 
of  law,  which  constrains  this  court  to  sanction 
such  an  absurdity?  I  have  not  been  able  to 
find  any  such  rule,  and  am  clearly  of  opinion 
that  the  lessors  of  the  plaintiff  below  have  no 
pretense  of  title  to  the  premises  in  question  by 
descent  from  Wlliam  Appel  the  testator,  and 
that  the  circuit  judge  should  so  have  charged 
the  jury. 

3.  The  facts  and  circumstancee  proved  in 
this  case,  appear  to  be  me  very  strong  to  war- 
rant the  legal  presumption  that  if  William  Ap- 
pel, the  testator  before  mentioned,  was  the 
patentee  of  Appel's  patent,  he,  in  his  lifetime, 
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or  his  executors  after  his  death,  have  parted 
with  and  released  his  title  to  other  persons. 
The  facts  and  circumstances  to  which  I  allude 
are,  1.  That  no  original  muniments  of  the  title 
thereto  have  been  produced,  nor  has  the  non- 
production  thereof  been  in  any  manner  ac- 
counted for  by  the  lessors  of  the  plaintiff  in 
the  court  below,  who  claim  the  title  by  descent 
from  the  patentee.  This  omission  on  their 
part  is  a  just  ground  of  presumption  that  their 
claim  is  not  well  founded.  2.  That  no  act  of 
ownership  by  the  patentee,  or  the  lessors,  or 
any  of  their  ancestors,  is  proved  during  the 
period  of  about  90  years;  but,  on  the  contrary, 
it  is  proved  that  MagdalenaPeltz.oneof  the  two 
co-heiresses  of  Simon  Appel,  the  heir  at  law  of 
William  Appel,  through  whom  the  lessors 
claim  by  descent,  in  the  Revolutionary  War 
disclaimed  owning  any  *real  property,  [*46 
except  two  houses  in  City  of  N.  Y.  ;  and  that 
Qerrit  Bogert,  a  practicing  lawyer  in  the  City  of 
Albany,  at  the  distance  of  less  than  16  miles 
from  Appels  patent,  and  the  husband  of  the 
lessor  Peggy  Bogert,  the  general  devisee  of  Mrs. 
Peltz,  never  asserted  his  wife's  claim  from 
the  time  her  title  accrued,  in  1795,  until  his 
death  in  1820,  when  the  west  half  of  the  pat- 
ent was  actually  possessed  and  cultivated  by 
strangers.  The  nature  and  character  of  man 
is  to  seek  to  enjoy  the  property  to  which 
he  has  a  valid  title  ;  and  hence  arises  the 
legal  presumption  from  his  not  doing  so  for 
a  great  length  of  time,  that  he  has  no  ex- 
isting title  to  the  property  which  he  thus  leaves 
in  the  enjoyment  of  others.  This  presump- 
tion is  fortified  in  the  case  of  a  professional 
man,  whom  the  law  deems  more  cognizant  of 
his  legal  rights  than  other  men.  3.  That  the 
east  half  of  the  patent  has  been  held  and  oc- 
cupied by  and  under  the  Hagerdorns,  the  ces- 
tuis  que  trust  mentioned  in  the  patent,  since 
the  division  in  1713.  If,  therefore,  the  lessors 
of  the  plaintiff  in  the  court  below  acquired  a 
title  by  descent  from  the  patentee,  it  is  a  fair 
inference  that  the  original  patent  passed  and 
descended  to  them  with  the  land  ;  and  as  this 
disclosed  the  interest  of  the  Hagerdorns,  it  is 
incredible  that  the  heirs  of  Appel,  if  his  title 
continued,  would  not  long  since  have  availed 
themselves  of  the  means  of  information  which 
the  Hagerdorns  possessed,  to  ascertain  the  sit- 
uation of  the  west  half  of  the  patent,  and  to 
avow  their  title  to  it  to  the  occupants,  who 
were  making  anxious  inquiries  for  the  owners 
in  order  to  purchase  from  them.  4.  That  the 
west  half  of  the  patent  has  been  generally  re- 
puted and  recognized  about  60  years  since  in 
the  neighborhood,  and  by  the  owners  of  the 
east  half,  to  belong  to  Oliver  De  Lancy  and 
Peter  Dubois,  whose  estates  have  been  for- 
feited by  an  Act  of  Attainder,  passed  in  1779, 
and  they  banished  from  this  State.  This  gen- 
eral reputation  and  recognition,  taken  in  con- 
nection with  the  non  claim  of  the  heirs  of  Ap- 
pel during  the  period  last  mentioned,  until  the 
commencement  of  this  suit,  in  1820,  establishes 
the  presumption  that  the  title  had  passed 
out  of  Appel  and  his  heirs.  5.  That  the  will 
of  Appel  made  it  the  duty  of  his  executors, 
as  well  as  their  interest  and  the  interest  of  all 
his  *children,  including  the  heir  at  law,  [*47 
to  sell  the  lands  in  question;  for  it  constituted 
the  executors  trustees  to  sell,  with  directions 
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to  pay  out  of  the  proceeds  of  the  sale  a  disin- 
heriting legacy  to  the  heir,  and  a  pecuniary 
legacy  to  one  of  the  executors,  and  to  distrib- 
ute the  overplus  to  wit :  one  fifth  part  there- 
of to  each  of  the  testator's  children  who  were 
living,  and  to  retain  the  other  fifth  in  trust  for 
the  son  of  his  deceased  daughter,  until  he 
should  attain  the  age  of  21  years.  Hence  both 
duty  and  interest  conspired  to  induce  to  an 
early  sale,  in  order  to  distribution  of  the  avails 
among  the  children  and  grandson.  Thus  cir- 
cumstanced, the  law  presumes,  and  every  mo- 
tive which  usually  stimulates  to  human  ac- 
tion enforces  the  presumption,  that  the  execu- 
tors have  fulfilled  their  trust.  Nor  is  there 
any  evidence  before  the  court  to  weaken  this 
presumption  ;  but  on  the  contrary,  there  is  a 
total  absence  of  proof  of  even  a  murmur  from 
any  quarter  against  the  executors  for  the  non- 
execution  of  their  trust  powers  ;  and  besides, 
the  recital  in  the  arbitration  bond  between 
Mrs.  Peltz  and  Killman  asserts  that  Johannes 
Appel,  the  executor,  had  money  which  be- 
longed to  the  cextuis  que,  trust,  which  he  could 
have  obtained  only  from  the  sale  of  the  trust 
estate,  inasmuch  as  it  is  not  pretended  that 
the  testator  left  any  money. 

These  facts  and  circumstances  which  I  have 
detailed,  in  my  view  of  this  case,  warrant  a 
conclusive  legal  presumption  that  the  patent- 
ee's title  has  long  since  been  sold  and  con- 
veyed, either  by  himself  or  his  executors,  pur- 
suant to  the  powers  contained  in  his  will.  7 
Wh.,  109;  6  Id.,  481  ;  12  Ves.,  Jr.,  265;  10 
Johns.,  378.  And  it  must  be  remembered, 
that  though  this  presumption  might  have  been 
rebutted  by  evidence  explanatory  of  those  facts 
and  circumstances,  and  accounting  for  the 
non-claim  of  the  lessors  of  the  plaintiff  dur- 
ing so  long  a  time,  yet  no  such  explanation 
has  been  attempted  on  their  part. 

But  the  Supreme  Court,  in  their  opinion,  as- 
sume certain  positions  which  it  may  be  proper 
for  me  briefly  and  respectfully  to  consider. 

The  first  is,  that  the  plaintiff  in  error  does 
not  hold  under  any  claim  of"  title  and,  there- 
48*]  fore,  the  doctrine  of  presumption  *is  not 
available  to  him.  Neither  the  authorities  re- 
ferred to  by  the  Supreme  Court,  or  their  rea- 
soning, in  my  judgment,  sustain  the  position  : 
the  former  does  not  apply  to  a  case  like  the 
present,  and  the  latter  is  in  direct  collision 
with  the  well  settled  rule  of  law,  that  a  plaint- 
iff in  ejectment  must  recover  upon  the  strength 
of  his  own  title.  1  Burr.,  119,  126;  Runn., 
Eject.,  234,  291  ;  4  Johns.,  483;  10  Johns., 
368.  According  to  this  rule,  the  defendant 
cannot  be  ousted  of  his  possession  unless  the 
adverse  party  proves  a  subsisting,  paramount, 
legal  or  possessory  title  to  the  premises ;  but 
if  the  defendant  shows  facts  and  circum- 
stances from  which  the  law  authorizes  a  jury 
to  presume  that  the  plaintiff's  title  has  been 
released,  where  in  his  subsisting  paramount 
title?  Or  suppose  the  plaintiff  produces  and 
proves  a  primn  facie  regular  paper  title,  and 
the  defendant  shows,  conclusively,  that  the 
whole  claim  of  title  is  a  forgery,  is  this  un- 
available to  him,  because  he  is  a  naked  pos- 
sessor? la  not  his  possession  good  against  all 
the  world  except  the  legal  owner?  Has  it  ever 
been  questioned  that  a  defendant  in  ejectment, 
though  a  naked  possessor  (and  especially  one 
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whose  possession  has  endured  50  years  with- 
out any  adverse  claim,  and  has  been  followed 
by  progressive  and  valuable  improvements), 
may  defend  himself  by  showing  that  the 
plaintiff  has  sold  and  conveyed  his  right  to  the 
premises  to  a  third  person,  before  the  com- 
mencement of  the  action?  I  apprehend  not. 
What,  then,  is  the  difference  in  principle, 
whether  the  defendant  proves  directly  such 
conveyance,  or  proves  facts  and  circumstances 
from  which  a  jury  are  authorized  and,  of 
course,  required  by  law  to  presume  it. 

It  has  been  said  that  the  doctrine  of  pre- 
sumption is  admitted  only  in  favor  of  possess- 
ors claiming  right ;  but  I  ask,  where  is  this 
distinction  to  be  found,  and  on  what  princi- 
ple of  law  is  it  sustainable?  Has  not  the  pos- 
sessor the  best  title  as  between  him  and  a 
plaintiff  in  ejectment  who  does  not  show  a 
subsisting  paramount  title?  And  if  he  has,  is 
he  to  ousted  of  his  possession  because  the 
plaintiff  once  had  a  paramount  title,  with 
which  he  has  long  since  parted? 

The  next  position  of  the  Supreme  Court  is, 
that  the  presumption  against  the  lessor  of  the 
plaintiff  is  not  available,  ^because  the  [*49 
plaintiff  in  error  has  not  shown  to  whom  the 
Appel  title  has  been  sold  and  conveyed.  Can 
this  be  sound  law?  The  rule  of  presumption 
is  admitted,  because,  from  the  lapse  of  time, 
no  direct  evidence  of  the  conveyance  is  deemed 
to  be  obtainable;  forotherwise.it  is  wholly  in- 
admissible. But  here  is  strong  presumptive  ev- 
idence of  a  conveyance  to  De  Lancy  and  Du- 
bois,  without  any  color  of  evidence  to  rebut 
it,  except  the  absence  of  proof  of  any  act  of 
ownership  by  them  over  the  lands  in  Appel's 
patent,  since  their  conveyance  in  1776  to  John 
Glen.  How  stands  this  supposed  chasm  in  the 
evidence  on  the  part  of  the  plaintiff  in  error? 
It  appears  that  the  west  half  of  Appel's  patent 
remained  in  a  wild  state  until  about  50  years 
before  the  trial.  The  revolutionary  troubles 
commenced  a  few  years  after  the  date  of  the 
above  conveyance.  In  the  war  which  those 
troubles  produced,  De  Lancy  and  Dubois  ad- 
hered to  the  enemy,  and  in  1779  were  attain  ted 
by  a  legislative  Act,  and  banished  from  the 
State.  This  accounts  fully  for  the  absence  of 
proof  of  any  acts  of  ownership  on  their  part 
during  the  turmoil  of  the  Revolution  ;  and 
prior  to  their  attainder  and  banishment,  no 
such  acts  were  to  be  looked  for  in  those  times, 
because  it  was  not  their  interest  to  avow  their 
ownership,  inasmuch  as  that  might  have  tend- 
ed to  produce  what  afterward  happened — the 
forfeiture  of  their  estates  ;  and  after  their  at- 
tainder and  banishment,  they  had  no  motive 
for  intermeddling  with  the  premises. 

The  last  position  of  the  Supreme  Court  seems 
to  be,  that  from  the  lapse  of  time  and  the  ab- 
sence of  proof  of  ownership  by  any  grantees  of 
Appel's  executors,  it  may  be  presumed  that  the 
right  of  such  grantees,  if  any  there  have  been, 
is  extinguished..  This  position,  I  apprehend, 
is  wholly  untenable ;  for  the  executors  were 
authorized  and  required  to  sell  and  convey  in 
fee,  and  if  they  have  so  sold  and  conveyed,  I 
cannot  imagine  how  the  title  could  be  extin- 
guished so  as  to  produce  a  reversion  to  the  heirs 
of  Appel.  The  doctrine  of  extinguishment, 
when  applied  to  a  mortgage  or  lease,  is  per- 
fectly intelligible  ;  for  when  the  mortgage  is 
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satisfied  or  lease  surrendered,  the  fee  reverts  by 
operation  of  law,  in  the  one  case  to  the  mort- 
gagor or  his  heirs,  and  in  the  other  to  the  les- 
5O*]  sor  *or  his  heirs.  But  though  the  estate 
of  an  absolute  grantee  in  fee  may  revert  for 
lack  of  heirs  capable  of  inheriting,  it  can  re- 
vert only  to  the  State  by  way  of  escheat.  If  the 
estate  of  the  patentee  was  conveyed  by  his  ex- 
ecutors, his  heirs  can  never  regain  it  except  by  j 
a  new  purchase.  Is  there  any  evidence  of  such  j 
purchase,  or  from  which  it  can  be  presumed 
in  this  case  ?  Certainly  not ;  for  all  the  facts 
and  circumstances  which  establish  the  pre- 
sumption of  a  sale  and  conveyance  of  the  estate 
from  Appel  and  his  heirs,  rebut  the  presump- 
tion of  any  valid  title  in  the  lessors  of  the  plaint- 
iff below  ;  and  besides,  the  lessors'  own  evi- 
dence rebuts  it,  inasmuch  as  they  set  up  a  ti- 
tle by  descent  from  the  original  patentee. 

The  result  of  my  opinion  upon  the  whole 
case  is, that  the  circuit  judge  erred  in  charging 
the  jury  that  there  was  not  sufficient  evidence 
before  them  to  prove  or  warrant  the  presump- 
tion that  the  heirs  of  Appel  had  been  devested 
of  tbeir  title  by  any  kind  of  alienation,  and  that 
the  evidence  was  sufficient  to  entitle  the  lessors 
of  the  plaintiff  to  a  verdict;  and  therefore  I  am 
for  reversing  the  judgment  of  the  Supreme 
Court. 

Stebbins,  Senator.  The  lands  in  controver- 
sy in  this  cause  are  situated  in  the  County  of 
Saratoga,  and  are  part  of  a  tract  granted  by  let- 
ters patent  to  William  Appel  in  1708.  Thefath 
er  of  Schauber,  the  defendant  below,  entered 
upon  the  premises  when  in  a  wild  state,  about 
half  a  century  since,  without  any  claim  of  title, 
and  frequently  acknowledged  that  the  owner 
was  unknown  to  him,  and  applied  to  others  for 
information  in  regard  to  the  title.f  or  the  avowed 
purpose  of  purchasing.  Not  being  able  to  find 
in  whom  the  title  was  vested,  he  continued 
clearing  and  cultivating  the  land.buildingupon 
and  improving  it  until  his  death, and  then  trans- 
mitted his  possession  to  his  son,  the  defendant 
below.  The  plaintiffs  below  claimed  title  as 
the  descendants  and  heirs  of  William  Appel, 
the  patentee,  through  his  eldest  son  and  heir, 
Simon  Appel. 

The  cause  comes  up  upon  a  bill  of  exceptions 
taken  at  the  circuit,  by  which  it  appears  that 
61*]  the  question  of  pedigree  was  *submitted 
to  the  jury,  and  that  exceptions  were  taken  to 
the  competency  of  the  testimony  and  the  charge 
of  the  judge  upon  that  point. 

The  defendant,  to  show  that  the  plaintiffs 
were  not  entitled  to  claim  the  premises  by  de- 
scent from  William  Appel,  introduced  his  will 
bearing  date  in  1729,  by  which  he  bequeathed 
to  his  son  Simon  twenty  shillings  for  his  birth- 
right, to  be  raised  and  levied  out  of  his  estate, 
wherewith  he  utterly  excludes,  debars  and  pre- 
cludes him  from  having  or  claiming  any  other 
or  further  pretensions,  claims  and  demands 
whatsoever,  as  being  his  heir  at  law,  or  by  any 
other  pretense  whatsoever.  He  then  bequeaths 
certain  articles  of  personal  property  to  other 
children,  and  £25  to  his  son  Johannes,  to  be 
raised  out  of  moneys  arising  from  the  sale  of 
his  real  and  personal  estate.  He  then  author- 
izes, empowers,  orders  and  directs  his  execu- 
tors to  sell  and  dispose  of  his  whole  real  and 
personal  estate,  as  well  in  N.  Y.  as  elsewhere, 
except  the  personal  estate  before  bequeathed, 

48 


either  at  public  or  private  sale,  and  declares 
their  conveyances  valid  and  effectual  to  con- 
vey all  his  estate.  He  directs  the  moneys  aris- 
ing from  such  sale  to  be  applied,  first,  to  pay 
the  legacies,  and  the  balance  to  be  divided,  one 
fifth  to  each  of  his  sons  Simon  and  Johannes, 
one  fifth  to  each  of  Lis  daughters  Magdalena 
and  Engeltje,  and  one  fifth  to  his  grandson  Ja- 
cobus Berry,  the  share  of  the  grandson  to  be 
retained  until  his  maturity  or  marriage  in  the 
hands  of  the  executors;  and  in  case  of  his  death 
to  be  divided  among  the  four  children  above 
named.  He  then  appoints  his  son  Johannes 
and  daughter  Engeltje  executors  of  his  will. 
Aug.  9,  1738,  Engeltje  filed  her  renunciation  as 
executrix,  and  the  will  was  proven  and  letters 
testamentary  granted  to  Johannes. 

According  to  the  English  law  in  force  at  the 
time  of  the  death  of  William  Appel,  the  pat- 
entee, his  eldest  son,  Simon,  under  whom  the 
plaintiffs  below  claimed,  would  have  been  en- 
titled to  the  estate  in  question  as  heir  of  his  fa- 
ther, unless  the  descent  was  broken  by  or  un- 
der the  provisions  of  this  will.  But  although 
the  plaintiffs  below  may  have  established  their 
heirship  through  Simon  Appel,  by  competent 
testimony,  *they  were  not  entitled  to  re-[*52 
cover,  if  by  the  will  the  estate  was  devised  to 
any  other  person  than  Simon,  or  if  it  had  been 
conveyed  to  any  other  person  by  the  executors, 
pursuant  to  the  power  contained  in  the  will, 
provided  the  defendant  was  in  a  situation  to 
avail  himself  of  such  defense. 

The  bill  of  exceptions  sets  out  the  testimony 
at  length,  and  states  that  the  judge  declared  his 
opinion  that  the  evidence  was  not  sufficient  to 
prove  or  authorize  the  jury  to  presume  that 
William  Appel,  the  patentee,  or  his  heirs  or 
representatives,  had  aliened  the  premises  in 
question  to  any  person,  so  as  to  devest  the  title 
of  the  lessors  as  heirs,  provided  they  were  such ; 
but  that  the  evidence  was  proper  to  be  consid- 
ered by  the  jury  in  determining  whether  the 
lessors  were  such  heirs,  and  that  in  his  opinion 
the  evidence  was  sufficient  to  warrant  the  jury 
in  finding  a  verdict  for  the  plaintiff,  but  that 
was  a  matter  of  fact  proper  for  their  considera- 
tion. The  defendant  excepted  to  this  opinion, 
and  the  jury  found  a  verdict  for  the  plaintiff, 
upon  which  the  Supreme  Court  have  rendered 
judgment. 

In  entering  upon  the  investigation  of  the 
merits  of  this  cause,  a  serious  embarrassment 
arises  from  the  manner  in  which  the  bill  of  ex- 
ceptions is  framed.  Instead  of  confining  an  ex- 
ception to  a  single  point  of  law,  as  is  its  legiti- 
mate office,  the  loose  practice  seems  latterly  to 
have  grown  up,  of  spreading  the  whole  testi- 
mony upon  the  record,  then  representing  the 
judge  as  using  some  general  expression  in  his 
charge  going  to  the  whole  merits  of  the  cause, 
and  excepting  to  that  opinion.  This  practice 
has  lately  met  the  severe  animadversion  of  Ch. 
J.  Marshall,  in  11  Wh.,  276.  He  says  :  "To 
bring  all  the  testimony  offered  at  the  trial  of  a 
cause  at  common  law,  instead  of  facts,  into  this 
court,  by  bill  of  exceptions,  or  otherwise,  is  a 
practice  which,  to  say  the  least,  is  extremely 
inconvenient.  Its  tendency  is  to  convert  this 
court  from  a  tribunal  for  the  decision  of  points 
of  law  into  one  for  the  investigation  of  facts, 
and  for  weighing  evidence.  If  counsel  may 
spread  the  whole  testimony  upon  the  record, 
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then,  by  a  general  exception  to  the  charge, 
•enable  himself  to  take  advantage  not  only  of  a 
misdirection,  but  of  any  omission  to  notice  any 
53*]  question  which  may  be  supposed  *by  this 
•court  to  have  arisen  in  the  case,  such  a  course 
would  obviously  transfer  to  the  Supreme  Court 
the  appropriate  duties  of  a  Circuit  Court,  and 
cannot  be  countenanced." 

Two  of  the  prominent  points  raised  in  the 
•cause  before  us  in  this  court  are,  whether,  by 
the  will  of  William  Appel,  the  estate  was  de- 
vised to  his  executors,  and  whether  the  evi- 
•dence  was  sufficient  to  warrant  the  presump- 
tion of  a  conveyance  by  the  executors  after 
the  testator's  death. 

The  embarrassments  presented  by  the  bill  of 
•exceptions  are  in  determining  whether  the  first 
point  was  raised  at  all  at  the  circuit,  whether 
the  latter  was  submitted  to  the  jury  or  not,  and 
in  weighing  the  testimony  upon  which  it  is 
founded.  The  first  point  "may  be  supposed 
to  have  arisen,"  because  it  was  material ;  but 
the  bill  does  not  inform  us  otherwise,  than  that 
the  judge  ruled  the  testimony  insufficient  to 
prove  that  William  Appel  aliened  in  his  life- 
time, and  sufficient,  in  his  opinion,  to  entitle 
the  plaintiff  to  a  verdict.  The  second  point 
was,  undoubtedly,  the  one  most  strenuously 
urged  ;  but  it  depended  upon  the  weight  of 
•evidence,  and  the  bill  does  not  distinctly  com- 
plain that  the  judge  refused  to  submit  the  evi- 
dence to  the  jury.  I  should  infer,  however, 
from  the  charge,  that  that  question  was  not 
submitted  to  the  jury  as  a  question  of  fact.and 
the  charge  is  excepted  to  in  general  terms. 

Although,  on  the  ground  of  misdirection, 
the  exception  may  be  considered  as  raising  the 
point,  most  certainly  the  rules  of  convenience 
and  correct  practice  should  require  exceptions 
to  be  more  pointed  and  precise. 

In  the  Supreme  Court  both  questions  have 
been  considered  as  arising  upon  the  bill  of  ex- 
ceptions, and  discussed  ;  and  perhaps,  they 
should  be  here,  especially  considering  that  this 
is  by  no  means  the  first  case  in  which  this  loose- 
ness of  practice,  in  this  respect,  has  been  tol- 
erated. The  first  inquiry,  then,  is,  in  whom 
•did  the  real  estate  of  William  Appel  vest  at  the 
time  of  his  death  ?  In  my  judgment,  it  vested 
in  his  executors  by  implication,  and  in  trust 
for  the  children  among  whom  the  proceeds  of 
it  were  directed  to  be  divided.  The  argument 
that  the  executors  took  a  fee  in  the  estate  be- 
cause they  had  a  power  of  sale  coupled  with 
54*]  an  interest  in  the  proceeds,  *appears  to 
me  to  be  fully  met  by  the  case  of  Hunt  v.  Rons- 
manier,  8  Wh. ,  203,  where  it  is  held  that  a  pow- 
er coupled  with  an  interest  must  be  a  power 
•engrafted  upon  an  estate,  not  an  interest  aris- 
ing out  of  the  execution  of  the  power. 

There  are  many  cases  in  which,  where  an 
•estate  is  conveyed  coupled  with  a  power,  such 
an  estate  is  held  to  pass  as  is  necessary  for  the 
execution  of  the  power.  1  Yes.,  Sr.,  485.  But 
the  question  here  is,  whether  any  estate  is  con- 
veyed. There  is  none  in  express  terms  ;  but 
if  there  is  an  estate  by  implication,  then,  in- 
deed, the  executors  have  a  power  coupled  with 
an  interest,  but  neither  the  power  itself,  nor 
an  interest  in  its  execution,  raise  an  estate  by 
implication.  The  power  does  not,  because  if 
it  did,  all  powers  would  draw  an  estate  after 
them,  and  the  distinction  between  naked  pow- 
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ers  and  those  coupled  with  an  interest  would 
be  done  away.  An  interest  in  the  proceeds  pro- 
duced by  the  execution  of  the  power  does  not, 
because  the  implication  is  not  a  necessary  one. 
Such  an  interest  is  perfectly  consistent  with 
the  residence  of  the  estate  in  any  other  person, 
until  the  execution  of  the  power,  and  needs  not 
the  estate  to  uphold  it. 

It  appears  to  me,  therefore,  that  where  the 
question  is,  whether  any  estate  is  conveyed, 
the  doctrine  of  naked  powers  and  powers 
coupled  with  an  interest,  is  inapplicable,  and 
does  not  apply  until  that  question  is  settled  ; 
and  the  inquiry  arises,  what  is  the  nature  of 
the  estate  ? 

In  all  questions  arising  upon  the  construc- 
tion of  wills,  the  intention  of  the  testator,  as 
evidenced  by  the  language  of  the  instrument, 
is  conceded  to  be  the  inquiry,  and  when  ascer- 
tained, is  to  be  carried  into  effect,  if  not  repug- 
nant to  the  rules  of  law. 

In  this  case  the  intention  of  the  testator  most 
manifestly  was,  that  the  estate  should  not  de- 
scend to  the  heir,  for  he  excludes  him  in  the 
strongest  language  applicable  both  to  the  land 
itself  and  the  rents  and  profits.  His  intention 
is  equally  manifest  that  the  estate  should  be 
sold  by  his  executors,  and  the  proceeds  divided 
among  all  his  children,  To  say  the  least,  there- 
fore, it  was  consistent  with  his  intention  that 
the  estate  should  vest  in  the  executors  until 
sale;  and  I  take  the  *rule  of  law  to  be,  [*55 
that  where  the  testator  clearly  evinces  an  in- 
tention to  postpone  the  heir,  an  estate  is  raised 
by  implication, if  consistent  with  the  provisions 
of  the  will  and  the  apparent  intent  of  the  tes- 
tator, and  especially  where  such  an  implication 
is  necessary,  to  conform  to  the  express  provis- 
ions of  the  will.  It  is  no  more  than  implying 
what  the  testator  left  to  be  implied  from  his 
general  intention  as  expressed,  and  the  impli- 
cation is  raised  for  the  purpose  of  giving  effect 
to  that  intention. 

It  is  conceded  that  there  must  be  express 
words  or  necessary  implication  to  disinherit 
an  heir.  2  Vern.,  572.  And  Ld.  Eldon  re- 
marks, in  1  Ves.  &  B. ,  466,  ' '  with  regard  to 
that  expression,  necessary  implication,  that  in 
construing  a  will,  conjecture  must  not  be  tak- 
en for  implication;  but  necessary  implication 
means  not  natural  necessity,  but  so  strong  a 
probability  of  intention,  that  an  intention  con- 
trary to  that  which  is  imputed  to  the  testator 
cannot  be  supposed."  Ld.  Mansfield  also  held, 
in  Rocv.Sommerset,  5  Burr.,  2608,  "that  a  strong 
probable  implication  is  sufficient;  it  need  not 
be  a  necessary  one." 

With  these  explanations  of  the  terms,  neces- 
sary implication,  the  doctrine  would  seem  to 
me  to  be  applicable  to  a  case  where  the  inten- 
tion of  the  testator  was  much  more  doubtful 
than  in  the  case  before  us;  and  the  cases,  I  think, 
show  that  it  has  been  so  applied. 

In  the  case  of  Horton  v.  Horton,  Cro.  Jac., 
74,  the  devise  was  to  the  heir  after  the  death 
of  the  testator's  wife,  and  it  was  held  that  the 
wife  took  an  estate  for  life  by  implication. 
The  reason  assigned  is,  that  unless  the  wife 
took  the  life  estate  the  heir  must,  it  being  de- 
vised to  no  other  person;  but  as  it  was  clearly 
the  intention  of  the  testator,  although  not  so 
expressed  in  terms,  that  the  heir  should  not 
take  until  after  the  death  of  the  wife,  the  wife 
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was  held  to  take  a  life  estate,  that  being  the 
implied  intent  of  the  testator.  The  case  inti- 
mates that  had  the  devise  been  to  a  stranger 
after  the  death  of  the  wife,  the  wife  would  not 
have  taken  a  life  estate,  because  the  heir  might 
take  it,  there  being  no  intention  to  exclude 
him  expressed.  The  same  doctrine  is  found  in 
56*]  Cro.  *Eliz.,  15;  1  P.  Wms.,  474;  1  Vern., 
22;  Cruise,  tit.  Devise,  ch.,  10,  sec.  19,  &c. 

In  the  case  of  Roe  v.  Sommerset,  5  Burr., 
2608,  the  testator  held  a  leasehold  estate  for 
99  years,  if  he  or  his  daughter  Betty,  or  one 
John  Burdale,  should  live  so  long  ;  and  he  de- 
vised the  estate  to  his  daughter  Mary,  after  the 
death  of  his  daughter  Betty.  It  was  held  that 
Betty  took  a  life  estate  by  implication.  So, 
where  the  testator  devised  to  one  of  four 
daughters,  co-heiresses,  after  the  death  of  his 
wife,  the  wife  was  held  to  take  a  life  estate  by 
implication.  2  Vern.,  723. 

The  two  last  mentioned  cases  are  certainly 
not  as  strong  as  the  preceding  ones  ;  for  in 
neither  is  the  devise  to  the  person  who  would 
take  as  heir.  The  presumption  of  the  testa- 
tor's intent  to  postpone  the  heir  is,  therefore, 
not  so  strong. 

In  the  first  case,  Ld.  Mansfield  says,  the  pre- 
sumption is  a  probable  one.and  that  is  sufficient; 
in  the  last,  the  presumption  is  raised  from  the 
circumstance  that  the  devise  is  one  of  four 
co-heiresses. 

The  principle  of  all  these  cases  I  take  to  be, 
that  where  the  intention  is  manifest  to  post- 
pone the  heir,  the  law  raises  an  estate  by  im- 
plication ;  and  in  the  case  before  us  we  have 
the  express  declaration  of  the  testator  that  the 
heir  should,  in  no  event,  take  the  estate. 

It  is  said,  however,  that  he  has  not  given  it 
to  any  other  person.  It  is  true,  he  has  not  in 
express  terms  ;  if  he  had,  it  would  most  cer- 
tainly not  be  a  case  of  implication,  for  the  doc- 
trine rests  upon  a  want  of  sufficient  words  to 
constitute  a  technical  devise. 

In  none  of  the  cases  above  mentioned  is  there 
any  devise  in  terms  to  the  persons  who  were 
held  to  take  by  implication  ;  and  the  only  evi- 
dence of  the  intention  of  the  testator  that  they 
should  take  is,  that  he  postpones  the  heir  until 
their  death. 

In  this  case,  we  have  more.  We  have  the 
express  directions  of  the  testator  that  the  ex- 
ecutors should  sell  the  estate,  divide  the  pro- 
ceeds and  retain  the  share  of  the  grandson  until 
his  arrival  at  age.  Can  there  be  a  doubt  that 
he  intended  they  should  take  the  estate  for  that 
purpose,  when  he  expressly  excludes  the  heir? 
57*]The  case  of  Markham  v.  Cooke,  *3  Burr., 
1684,  I  think  a  strong  one  upon  this  point. 
The  testator  gave  annuities  to  several  persons, 
some  for  life  and  some  in  fee,  to  be  paid  by 
his  trustee.  He  then  appoints  John  Cooke  his 
trustee  and  executor,  and  bequeaths  him  £1 
10«.  per  annum,  for  repairs  of  his  farm.  Held, 
that  the  trustee  took  a  fee  in  the  land  by  im- 
plication, on  the  ground  that  such  was  the  in- 
tention of  the  testator.  I  discover  no  feature 
in  that  case  that  is  wanting  in  the  one  before 
us.  There  was  no  devise  in  terms  of  the  land 
to  any  person  ;  but  the  intention  of  the  testator 
was  that  the  annuities  should  be  paid  out  of 
the  lands  by  his  executor,  as  in  this  case,  that 
the  children  should  share  the  proceeds  of  the 
land.  The  case  of  Gillard  v.  Gillard,  5  Barn. 
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&  A.,  785,  is  very  similar.  Richard  Gillard, 
the  testator,  gives  several  legacies,  and  one  to- 
John,  his  heir,  to  be  paid  by  his  executors,and 
charges  his  real  estate  with  the  payment.  He 
then  appoints  Richard  Gillard  sole  executor  of 
all  his  lands  forever,  and  leasehold  property, 
&c.  It  was  held  that  the  executor  took  the  fee. 

Some  cases  have  been  cited  as  similar  in  prin- 
ciple to  this,  where  it  has  been  held  that  the 
heir  was  not  disinherited.  I  think,  however, 
they  are  clearly  distinguishable,  upon  the  prin- 
ciples above  stated.  One  is  the  case  of  Hmrtell 
v.  Barnes,  Cro.  Car.,  382,  which  was  a  devise 
to  A.  for  life,  and  after  her  death,  ordering 
the  executors  to  sell  and  divide  the  proceeds. 
It  was  held,  that  the  executors  had  only  a  bare 
authority  and  not  an  estate.  The  intention  to 
disinherit  the  heir  is  wanting  in  this  case.which. 
we  have  seen,  is  always  necessary  to  raise  an. 
estate  by  implication.  Another  case  is  Denn  v. 
Garkin,  Cowp..  657.  That  was  a  devise  of  a 
freehold  estate  to  three  nephews  without  words 
of  inheritance  ;  a  legacy  of  10s.  to  the  heir  at 
law,  and  after  some  other  legacies,  the  residue 
of  personal  estate  to  the  nephews.  The  neph- 
ews only  took  a  life  estate  in  the  lands.  Here 
also,  the  intention  to  disinherit  the  heir  was 
wanting.  It  could  only  be  inferred  from  a  vul- 
gar notion  that  a  small  legacy  was  evidence  of 
such  an  intention,  which  Ld.  Mansfield  held 
insufficient.  There  is  another  case  which  I 
believe  was  not  cited  in  2  Vern.,  572.  It  was 
a  devise  *to  trustees  to  sell  and  divide  [*58 
the  proceeds  as  the  testator  should  by  writing 
appoint.and  for  want  of  appointment  the  pro- 
ceeds to  go  to  his  nephews.  The  testator  made 
an  appointment,  but  not  to  the  value  of  the 
land,  and  the  heir  was  held  entitled  to  the  sur- 
plus. The  court  say,  "  there  must  be  express 
words  or  necessary  implication  to  disinherit  the 
heir."  In  this  case,  there  was  neither.  The 
appointment  might  have  been  in  favor  of  the 
heir,  and  the  contingency  upon  which  the 
nephews  were  to  take  did  not  occur.  In  the  case 
of  Jackson  v.  Burr,  9  Johns.,  104,  there  was 
neither  a  devise  to  the  executors,  nor,  as  I  read 
the  will,  any  authority  for  them  to  sell,  much 
less  does  there  appear  to  be  any  intention  to 
disinherit  the  heirs.  The  estate.of  consequence, 
descended.  I  concede  that  in  the  case  before 
us,  had  the  will  stopped  after  declaring  that 
Simon,  the  heir,  should  not  take  the  estate,  he 
would,  nevertheless,  have  taken,  because  it 
would  have  been  given  to  no  other  person.  I 
grant,  also,  that  had  this  clause  been  omitted, 
he  would  have  taken,  because  there  is  no  de- 
vise in  express  terms  to  the  executors,  and 
there  would  have  been  no  intention  manifested 
to  postpone  the  heir,  nor  any  inconsistency  in 
his  taking  the  estate  until  the  executors  should 
sell.  But  as  the  testator  has  said  that  his  heir 
shall  not  take,  and  that  his  executors  shall  sell 
for  the  benefit  of  all  his  children,  I  think  it  i& 
necessarily  implied  that  the  executors  do  take 
until  the  execution  of  their  power  as  trustees 
for  those  beneficially  interested  in  its  execu- 
tion. If  this  conclusion  is  correct,  the  plaint- 
iffs below  were  not  entitled  to  recover  in  the 
character  in  which  they  sued,  as  the  heirs  at 
law  of  Simon  Appel,  the  heir  of  the  patentee. 

The  next  inquiry  is  as  to  the  question  of  pre- 
sumption. The  judge  declared  his  opinion  that 
the  evidence  in  the  cause  was  not  sufficient  in 
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law  to  prove  or  authorize  the  presumption  that 
the  premises  in  question  had  been  conveyed  by 
William  Appel  in  his  lifetime,  or  by  his  heirs 
or  representatives  after  his  death.  The  plaint- 
iff in  error  now  insists  that  the  judge  erred  in 
this  conclusion,  or,  at  least,  that  the  question 
should  have  been  submitted  to  the  jury. 
59*]  *The  doctrine  of  presumption  is  one 
about  which  there  is  much  said  in  the  books, 
and  much  that  is  unsatisfactory. 

Starkie.  in  his  Treatise  upon  Evidence,  says 
(p.  24):  "The  ground  of  all  presumptions  is  the 
necessary  and  usual  connection  between  facts 
and  circumstances,  the  knowledge  of  which 
connection  results  from  experience  and  reflec- 
tion. A  presumption  may  be  defined  to  be  an 
inference  as  to  the  existence  of  a  fact  not  actu- 
ally known,  arising  from  its  necessary  or  usual 
connection  with  others  which  are  known." 

In  Mayor  of  Kingston  v.  Horner,  Cowp.,  102, 
Ld.  Mansfield,  speaking  of  presumptions  aris- 
ing from  length  of  time,  says  :  "  All  evidence 
is  according  to  the  subject-matter  to  which  it 
is  applied.  There  is  a  difference  between  length 
of  time  which  operates  as  a  bar  to  a  claim,  and 
that  which  is  only  used  by  way  of  evidence,  a 
jury  is  concluded  in  the  one  case,  but  in  the 
other  it  is  left  to  their  consideration  to  be  cred- 
ited or  not,  and  to  draw  their  inferences,  one 
way  or  the  other,  according  to  circumstances." 

Whether  a  fact  which  is  unknown  is  to  be 
presumed  from  its  usual  connection  with  other 
facts  which  are  known,  would  seem  to  be  prop- 
erly, in  all  cases,  a  question  for  the  jury  ;  for 
the  probability  of  the  existence  of  the  unknown 
fact  depends  upon  the  nature  and  strength  of 
the  facts  and  circumstances  known,  and  the 
strength  of  the  presumption  is  measured  by  the 
weight  and  credit  given  to  the  facts  shown.  A 
jury  is  the  appropriate  tribunal  to  weigh  and 
appreciate  such  facts,  and  deduce  inferences 
from  them. 

The  modern  practice  of  sparing  jurors  the* 
exercise  of  their  sound  discretion  upon  the  facts 
of  a  case,  taking  their  formal  verdict  subject 
to  the  opinion  of  the  court,  and  then  present- 
ing the  whole  facts  to  the  court  by  means  of  a 
case  or  bill  of  exceptions,  to  be  passed  upon  by 
the  court  instead  of  the  jury,  has  necessarily 
led  to  adjudications  upon  matters  of  fact  as 
questions  of  law  ;  and  questions  of  fact  which 
were  formerly  determined  by  the  jury  alone, 
have  now  become  questions  of  law,  and  the 
jury  is  said  to  be  concluded  by  them.  As,  for 
instance,  in  the  case  of  a  bond  upon  which  no 
payment  or  acknowledgment  has  been  made 
within  20  years,  the  court  will  presume  it  paid, 
6O*]  and  the  jury  are  concluded  by  *the  pre- 
sumption. Certain  facts  also  have  been  held 
to  raise  a  legal  presumption  of  fraud  by  which 
a  jury  was  concluded,  and  similar  conclusive 
presumptions  are  raised  in  other  cases,  because 
the  same  state  of  facts  has  been  adjudged  in 
other  cases  to  warrant  such  presumption. 

But  I  discover  nothing  in  the  facts  of  this 
case  which  should  preclude  the  jury  from  pre- 
suming the  conveyance  insisted  on,  if,  in  their 
judgment,  the  facts  shown  were  sufficient  to 
warrant  such  an  inference.  The  presumption 
is  not  urged  as  a  rule  of  law  binding  upon  the 
jury,  but  by  way  of  evidence,  to  which  the  jury 
may  give  such  credit  as  it  deserves. 

In  Mayor  of  Kingston  v.  Horner,  it  was  left 
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to  the  jury  to  presume  a  grant  from  the  Crown 
within  the  time  of  legal  memory. 

In  Doe  v.  Prosser,  Cowp.,  217,  one  tenant  in 
common  having  been  in  possession  36  years,  it 
was  left  to  the  jury  to  presume  an  ouster  of  the 
co-tenant. 

In  Van  Dyck  v.  Van  Beuren,  1  Cai.,  84,  a  con- 
veyance was  presumed  in  a  case  where  it  might 
have  been  claimed  in  favor  of  the  person  in 
possession.  So  in  the  case  of  Jackson  v.  M'CaU, 
a  conveyance  was  presumed  to  quiet  the  pos- 
session, not,  as  the  court  say,  because  they 
thought  a  grant  was  really  made. 

In  f Jackson  v.  Woolsey,  which  was  a  verdict 
subject  to  the  opinion  of  the  court,  a  convey- 
ance by  commissioners  of  partition  was  pre- 
sumed. 

In  the  case  of  England  v.  Blade,  4  T.  R. ,  682. 
one  Syburn  had  taken  a  lease  from  George 
Pyn  and  underlet  to  the  defendant,  and  after 
the  expiration  of  the  term,  brought  an  eject- 
ment. George  Pyn,  the  landlord,  had  died 
after  devising  the  premises  to  trustees  in  trust 
for  John  Pyn,  to  be  conveyed  to  him  when  he 
should  become  of  age.  The  plaintiff  claimed 
under  a  lease  from  John  Pyn,  the  cestui  que 
trust,  but  showed  no  conveyance  from  the 
trustees.  He  was  nonsuited  at  NisiPrius;  but 
the  court  set  it  aside,  remarking  that  there  was 
no  reason  why  a  conveyance  should  not  be  pre- 
sumed in  pursuance  of  the  trust,  as  it  was  what 
the  trustees  were  bound  to  do,  and  a  court  of 
equity  would  enforce. 

*It  is  true  the  defendant  was  in  with-  [*61 
out  title,  and  the  plaintiff  was  equally  without 
legal  title,  except  by  the  aid  of  a  presumption 
which  was  was  raised  without  any  possession 
to  strengthen  it.  The  presumption,  too,  was 
of  a  conveyance  supposed  to  have  been  made 
within  20  years. 

The  case  of  Nose  v.  Peck,  3  Johns.  Cas.,  128, 
was  a  writ  of  right.  The  demandant  claimed 
under  an  ancient  possession.  The  tenant  had 
been  in  possession  38  years,  and  relied  upon 
that  and  evidence  of  a  patent  granted  to  a  third 
person  prior  to  either  of  the  possessions.  The 
judge  directed  the  jury  to  find  for  the  tenant 
on  the  ground  of  outstanding  title ;  but  the 
court  say  the  question  was,  which  had  the  better 
right ;  and  that  it  ought  |to  have  been  left  to 
the  jury  to  presume  a  conveyance  to  the  de- 
mandant under  the  patent. 

These  are  but  a  sample  of  the  cases,  and  I 
think  they  show  that  the  question  as  to  whether 
a  fact  shall  be  presumed  or  not,  is  ordinarily  a 
question  for  the  jury. 

The  facts  shown  in  this  case,  from  which  it 
was  urged  that  a  conveyance  of  the  premises 
might  be  presumed  from  William  Appel's  ex- 
ecutors so  as  to  defeat  the  claim  of  his  heir,  are 
that  the  heirs  do  not  produce  the  original  let- 
ters patent;  that  by  the  will  of  William  Appel. 
his  executors  were  expressly  ordered  to  sell  ; 
that  all  the  children  were  interested,  as  well  as 
the  executors  themselves.in  havinga  sale  made; 
that  in  1767,  a  bond  was  executed  between 
Magdalena  Peltz,  under  whom  the  plaintiff 
claimed,  and  one  Killman.  submitting  to  arbi- 
tration certain  claims  which  she  set  up  in  be- 
half of  herself  and  the  other  persons  interested 
in  the  will  of  William  Appel,  and  reciting  that 
she  insisted  that  a  certain  mortgage  was  pur- 
chased by  John  or  Johannes  Appel,  with  the 
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moneys  held  in  trust  by  him  under  that  will ; 
that  until  after  the  Revolution, the  premises  in 
question  were  reputed  to  belong  to  De  Lancy 
and  Dubois,  who  were  attainted  and  left  the 
country  ;  that  in  1766.  De  Lancy  and  Dubois 
conveyed  a  tract  of  land  to  John  Glen  covering 
a  part  of  the  Appel  patent ;  that  during  the 
war,  Magdalena  Peltz.who  then  resided  in  Al- 
bany, frequently  stated  that  she  owned  two 
houses  in  N.  Y.  and  no  other  property. 
62*1  *How  far  these  facts  and  circumstances 
should  go  to  convince  a  jury  that  William  Ap 
pel  or  his  executors  actually  did  convey  the 
premises  so  as  to  break  the  course  of  descent, 
it  is  unnecessary  to  say;  but  I  think  they  go 
far  to  establish  such  a  conclusion,  and  that  the 
jury  should  have  considered  and  drawn  their 
inferences  from  them.  It  is  urged,  however, 
that  the  defendant  was  not  in  a  situation  to 
entitle  him  to  show  an  outstanding  title  against 
the  plaintiff. 

Notwithstanding  the  general  rule  that  a  plaint- 
iff in  ejectment  must  recover  upon  the  strength 
of  his  own  title,  without  regard  to  the  weak- 
ness of  that  of  his  adversary,  there  are  some 
cases  where  it  has  been  held  that  the  defendant 
shall  not  controvert  the  plaintiff's  title  by  show- 
ing a  better  in  some  third  person,  as  where  he 
entered  under  the  permission  of  the  plaintiff, 
or  as  an  intruder  upon  the  possession  of  the 
plaintiff  without  such  permission,  and  without 
claim  of  title ;  or  where  the  plaintiff  claims 
under  judgment  and  execution  against  the  de- 
fendant. These  are  all  cases  where  there  are 
strong  reasons  why  the  defendant  should  be 
estopped  from  setting  up  an  outstanding  title, 
and  I  believe  they  are  all  the  cases  in  which  he 
is  estopped. 

This  case  is  said  to  belong  to  the  second 
class ;  and  the  case  of  Jackson  v.  Harder,  4 
Johns.,  202,  is  pressed  as  an  authority.  That, 
however, was  a  case  in  which  the  defendant  in- 
truded upon  the  actual  possession  of  the  plaint- 
iff. In  this  case,  neither  the  plaintiffs  nor  any 
person  under  whom  they  claim  ever  were  in 
actual  possession. 

Where  a  person  intrudes  without  claim  of 
right  upon  the  actual  possession  of  another, 
there  is  reason  in  compelling  him  to  restore 
that  possession  before  he  shall  be  permitted  to 
show  title  in  a  third  person  ;  but  I  apprehend 
the  reason  does  not  apply  in  a  case  of  that  con- 
structive possession  which  the  law  implies,  as 
always  following  title.  Besides,  if  the  title 
were  shown  to  be  out  of  the  plaintiff,  the  con- 
structive possession  would  follow  it. 

In  my  judgment,  the  defendant  was  not  pre- 
cluded from  showing  that  the  title  was  out  of 
the  lessors  of  the  plaintiff,  notwithstanding  he 
might  be  unable  to  trace  it  to  himself;  and  that 
63*]  *he  ought  to  have  been  permitted  to  urge 
the  facts  and  circumstances  of  the  case  to  the 
jury,  as  the  ground  of  a  presumption  that  the 
premises  had  been  conveyed  by  the  executors 
of  William  Appel,  under  the  power  contained 
in  his  will. 

If  this  conclusion  is  correct,  or  if  the  view 
taken  of  the  first  point  is  correct,  that  the  es- 
tate of  William  Appel  vested  in  his  executors 
at  the  time  of  his  death,  according  to  the  true 
construction  of  his  will,  then  the  judgment  of 
the  Supreme  Court  is  erroneous,  and  ought  to 
be  reversed. 
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On  the  question  whether  the  judgment  of 
the  Supreme  Court  should  be  affirmed  or  re- 
versed, the  opinion  of  the  members  of  the 
court  was  as  follows:  For  affirmance,  the 
CHANCELLOR,  Senators  Allen,  Dayan,  Hart, 
M'Carty,  Sanford,  Todd,  Tysen,  Wheeler  and 
Woodward — 10. 

For  reversal,  Senators  Benton,  Ellsworth, 
Roger,  Lake,  M' Martin,  Oliver,  Schenck,  Smith, 
Stebbiw,  Throop,  Warren  and  Wilke&on — 12. 

The  Chancellor  proposed  that  the  court 
should  definitely  express  the  grounds  upon 
which  the  judgment  of  this  court  was  pro- 
nounced— whether  the  court  were  of  the  opin- 
ion that  by  the  will  of  William  Appel  an  es- 
tate was  given  by  implication  to  the  executors, 
or  whether  they  were  of  opinion  that  the  facts 
and  circumstances  of  the  case  ought  to  have 
been  submitted  to  the  jury,  so  as  to  have  au- 
thorized them  to  presume  a  conveyance  from 
William  Appel  the  patentee,  or  his  executors. 
Several  members  observing  that  their  opinion 
had  been  formed  only  on  consideration  of  the 
latter  proposition,  the  question  as  to  the  legal 
construction  of  the  will  was  not  put.  The 
other  question,  however.was  put,  viz.:  Ought 
the  facts  and  circumstances  of  the  case  to  have 
been  submitted  to  the  jury,  so  as  to  have  au- 
thorized them  to  presume  a  conveyance  from 
William  Appel  or  his  executors  if,  in  the 
judgment  of  the  jury,  such  facts  and  circum- 
stances were  sufficient  to  warrant  such  infer- 
ence ?  which  was  decided  in  the  affirmative  : 
Ayes  sixteen,  noes  seven. 

*Whereupon,  it  was  ordered  and  ad-  [*64 
judged,  that  the  judgment  of  the  Supreme 
Court  in  this  cause  be  reversed,  and  that  the 
plaintiff  in  error  recover  his  costs,  &c.  ;  that 
the  record  be  remitted,  and  that  a  venire  facias 
de  novo  be  awarded. 

Reversing:— S.  C.,  7  Cow.,  187. 

Cited  in— 3  Wend.,  153  ;  6  Wend..  171 ;  12  Wend., 
6fi4;  3  Hill,  365;  3N.  Y.,  153;  33  N.  Y.,  562;  26  Barb., 
407;  46  Barb.,  526;  4  Bosw.,  510:  5  How.  U.  8.,  268, 
369;  16  Pet.,  53;  3  Wood.  &  M.,  549;  81  Ind.,  579;  41 
N.  J.  L..  445. 


THE  OCEAN  INSURANCE  COMPANY 

v. 

BASIL  FRANCIS. 

Marine  Insurance — Judgment  of  Foreign  Court 
of  Admiralty  — How  far  Conclusive —  Only 
Prima  Facie  Evidence  of  Facts  on  which  Con- 
demnation Rests —  What  must  be  Shown  to  Sup- 
port Jurisdiction  and  to  Show  Existence  of  Laws 
under  which  Condemnation  Took  Place —  War- 
ranty against  Illicit  Trade — Breach— Evidence 
of  Nationality — Depositions — Practice. 

The  sentence  of  an  Instance  Court  of  Admiralty, 
proceeding1  in  rem,  condemning1  property  seized  as 
forfeited.  Is  final  and  conclusive  to  change  the  prop- 
erty, and  the  question  of  forfeiture  cannot  be  in- 
quired into  collaterally  in  any  other  court  of  the 
same  country  where  such  condemnation  takes  place. 
The  same  rule  prevails  as  to  the  decisions  of  admi- 
ralty courts  proceeding  as  prize  courts  agreeably  to 
the  law  of  nations.  In  England,  the  sentence  of 
such  courts  is  held  final  and  conclusive  against  all 
the  world,  not  only  as  changing  the  property,  but 


NOTE.— Foreign  Judgments— 'How  far  conclusive. 
See,  generally,  Vandenheuvel  v.  United  Ins.  Co.,  2 
Johns.  Cas..451,  note:  Hitchcock  v.  Aicken,!  Cai.,460. 
note ;  Pawling  v.  Willson,  13  Johns.,  192,  note. 
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as  precluding:  an  inquiry  into  the  facts  of  the  case, 
either  directly  or  collaterally,  by  the  courts  of  any 
other  country.  So  also  the  law  has  been  holden  to 
be  by  the  Supreme  Court  of  the  U.  S.  and  by  some 
of  our  sister  States;  with  us.  however,  it  is  other- 
wise. The  rule  here  is,  that  the  sentence  of  a  for- 
eign Court  of  Admiralty  condemning  property  as 
good  and  lawful  prize  according  to  the  law  of  na- 
tions, is  conclusive  to  change  the  property,  but  is 
only  prima  facie  evidence  of  the  facts  on  which  the 
condemnation  purports  to  have  been  founded;  and 
in  a  collateral  action.such  evidence  may  be  rebutted 
by  showing  that  no  such  facts  did  in  reality  exist, 
where  a  vessel,  warranted  not  to  be  employed  in  an 
illicit  trade,  is  condemned  by  an  admiralty  court, 
acting  as  a  municipal  court  to  carry  into  effect  nav- 
igation laws,  fora  violation  of  such  laws,  to  support 
the  allegation  of  a  breach  of  such  warranty,  it  is  in- 
cumbent on  the  insurers  to  prove  the  existence  of 
the  laws  alleged  to  be  violated,  as  courts  cannot  ju- 
dicially notice  the  municipal  laws  of  foreign  coun- 
tries, but  do  require  them  to  be  proved  like  other 
facts.  Per  Walworth,  ChanceMor. 

The  judgment  or  decree  of  a  court  having  jurisdic- 
tion of  the  subject-matter.is  evidence  of  the  grounds 
upon  which  it  is  rendered;  but  from  the  terms  of  the 
proposition,  two  things  must  appear:  1.  That  the 
court  had  jurisdiction.  2.  The  grounds  of  the  decree. 
A  decree  pronouncing  a  vessel  forfeited,  "for  a 
breach  of  some  or  one  of  the  laws  relating  to  trade 
and  navigation,"  amounts  to  no  more  than  saying 
that  the  vessel  is  condemned  "for  some  cause  or 
other,"  and  will  not  be  recognized  as  a  judgment. 
The  sentence  should  establish  a  violation  of  some 
precise  law;  and  where  in  itself  it  is  insufficient,  it 
is  unnecessary  to  inquire  whether  it  has  been  suc- 
cessfully impeached  by  the  facts  of  the  case.  The 
facts  of  seizure  and  condemnation  are  not  enough 
to  support  the  allegation  of  a  breach  of  warranty; 
the  law  under  which  the  same  took  place  must  be 
produced  and  proved.  Per  Spencer,  Senator. 

Where  a  vessel  ic  warranted  as  being  British,  gen- 
eral evidence  of  her  national  character,  is  prima 
facie  sufficient,  until  doubts  are  raised  by  proof  on 
the  other  side.  Per  Walworth,  Chancetlor. 
65*]  *The  insurer,  when  he  sets  up  the  breach  of  a 
condition  as  a  defense,  must  prove  the  breach,  or  at 
least  rebut  the  general  presumption  by  proof  on  his 
part.  Per  Spencer,  Senator. 

Whatever  may  be  the  law  upon  the  question.how 
far  a  citizen  or  subject  is  bound  by  the  legislative 
or  executive  acts  of  the  government  to  which  he 
belongs,  it  seems,  he  is  not  bound  by  the  judicial 
acts  of  a  tribunal,  merely  because  he  is  a  subject  of 
the  government  under  which  that  tribunal  is  organ- 
ized. Per  Walworth,  Chancellor. 

How  far  and  in  what  cases  a  citizen  is  bound  to 
look  to  his  own  government  only  for  redress  for  in- 
juries committed  by  the  judicial,  legislative  or  ex- 
ecutive departments  of  his  own  country  within  the 
scope  of  their  authority,  quaere.  The  question 
whether  the  assured  can  recover  for  an  act  done  un- 
der the  authority  of  his  own  State,  does  not  arise 
where,  from  the  sentence  of  the  court,  it  does  not 
appear  that  the  seizure  and  condemnation  were,  by 
virtue  of  such  authority,  fora  violation  of  a  munici- 
pal law  of  the  government  to  which  the  party  be- 
longed. Without  proof  of  the  existence  of  such  law, 
and  that  the  condemnation  was  for  a  violation 
thereof,  the  whole  must  be  considered  illegal  and 
unauthorized.  Per  Spencer,  Senator. 

Where  underwriters  make  no  objection  to  the  suf- 
ficiency of  proof  of  interest,  but  put  their  refusal 
to  pay  on  the  ground  that  they  are  not  liable  for 
the  loss,  it  is  a  waiver  of  preliminary  proof  of  in- 
terest. 

Testimony  that  a  voyage  was  fair  and  lawful,  and 
that  the  vessel  was  not  engaged  in  any  illicit  trade, 
is  evidence  of  fact,  not  of  law. 

The  neglect  of  a  supercargo  to  put  in  a  claim  to  a 
vessel  captured  for  an  alleged  violation  of  naviga- 
tion laws,  does  not  affect  the  claim  of  the  assured 
for  a  total  loss. 

Exceptions  to  interrogatories  annexed  to  a  com- 
mission to  take  the  testimony  of  a  witnes8,proposed 
in  the  progress  of  a  cause,  may  be  taken  when  the 
answers  are  offered  in  evidence.  Per  Spencer,  Sen- 
ator. 6  Cow.,  416,  contra. 

Citations-9  Johns..  193;  2  Cond.  Marsh..  714 ;  14 
Johns.,  308;  2  Serg.  &  R.,  119, 133;  4  Barn.  &  Aid..  423; 
5  Taunt.,  824;  2  W.  Bl.,  977: 11  St.  Tri..  281;  13  Johns., 
141;  4  Cr.,  434 ;  1  Binn.,  299,  n ;  6  Mass..  277  :  1  Day. 
143;  2  Johns.  Cas.,451:  2  Cow.,  56;  8T.  K.,434;  7  Johns.. 
514;  1  Johns.,  280;  1  Harr.,  355;  4  Maule  &  S.,  502;  2 
Marsh.,  714. 
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ERROR  from  the  Supreme  Court.  The  ac- 
tion in  the  court  below  was  a&sumpsit  for 
a  total  loss  on  a  policy  of  insurance.  The  cause 
was  tried  at  the  N.  Y.  Circuit,  and  a  verdict 
rendered  for  the  plaintiff  for  $8,000,  subject 
to  the  opinion  of  the  Supreme  Court  on  a  case 
to  be  made,  with  liberty  to  either  party  to  turn 
it  into  a  special  verdict  or  bill  of  exceptions. 
The  case  was  argued  in  that  court,  and  judg- 
ment rendered  for  the  plaintiff;  to  reverse 
which,  the  record  was  removed  to  this  court 
by  writ  of  error. 

For  the  facts  of  the  case,  the  arguments  of 
counsel  in  the  Supreme  Court,  and  the  opinion 
of  the  court,  pronouncing  judgment  in  favor 
of  the  plaintiff  below,  see  6  Cow.,  404 — 431. 

The  cause  was  argued  here  by. 

*Messrs.  G.  Griffin  and  D.  B.  Og-  [*66 
den,  for  plaintiffs  in  error,  and  by, 

Messrs.  W.  Betts  and  J.  Duer,  for  the  de- 
fendant. 

The  Chancellor.  In  the  documents  ex- 
hibited as  preliminary  proofs,  the  interest  of 
Basil  Francis  was  distinctly  stated.  The  in- 
surers made  no  objection  that  there  was  not 
sufficient  proof  of  interest,  but  put  their  refusal 
pay  on  the  ground  that  they  were  not  liable  to 
for  the  loss.  That  was  a  waiver  of  any  further 
preliminary  proof  of  the  interest  of  the  as- 
sured, and  brings  this  case  directly  within  the 
decision  of  the  Supreme  Court  in  Vos  v.  Rob- 
inson, 9  Johns.,  192.  Neither  is  there  any  va- 
lidity in  the  objection  to  the  answers  of  the 
master  to  the  llth  and  12th  interrogatories. 
He  testified  that,  so  far  as  his  knowledge  ex- 
tended, the  voyage  was  fair  and  lawful  ;  that 
the  vessel  was  regularly  cleared;  that  he  knew 
nothing  of  any  illicit  transactions  on  the  voy- 
age ;  and  that  she  was  not  engaged  in  any  il- 
licit trade  while  he  commanded  her.  This  was 
not  swearing  to  the  law,  but  to  the  facts.  If 
the  witness  had  no  reason  to  believe  the  trade 
was  illicit  or  unlawful,  his  answer  to  the  inter- 
rogatories was  correct  and  proper.  If  there 
were  any  facts  within  his  knowledge,  which, 
in  contemplation  of  law,  would  render  the 
trade  illegal,  the  insurers,  by  proper  cross  in- 
terrogatories, might  have  drawn  out  those  facts 
and  thus  have  restricted  his  general  answers. 

Whether  it  was  necessary  for  the  assured  to 
give  any  thing  more  than  the  general  evidence 
of  the  brig's  being  regularly  documented  as  a 
British  vessel,  before  some  doubt  was  thrown 
on  the  subject  by  the  opposite  party,  is  a  ques- 
tion which  does  not  appear  to  have  been  dis- 
tinctly settled.  Marshall  says  :  "In  the  case 
of  a  warranty  that  the  thing  insured  is  neutral 
property,  it  is  usual  at  the  trial  to  give  gener- 
al evidence  of  the  truth  of  that  warranty,  and 
leave  it  to  the  defendant  to  falsify  it,  or  prove 
a  breach  or  forfeiture  of  it."  2  Cond.  Marsh., 
714.  In  the  case  of  CooUdge  v.  N.  Y.  F.  Ins. 
Co.,  14  Johns.,  808.  the  only  evidence  pro- 
duced to  prove  the  interest  of  the  plaintiff, 
and  to  show  that  the  vessel  was  documented 
as  an  American  ship,  was  a  certified  copy  of 
the  register.  The  court  decided  *that  [*67 
such  a  copy  was  not  legal  evidence,  and  that 
a  sworn  copy  should  have  been  produced.  No 
general  proof  was  offered,  and  of  course,  the 
question  whether  the  onus  of  showing  the  par- 
ticular defect  in  the  documenting  of  the  ves- 
sel lay  on  the  defendants  did  not  arise.  In  the 
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case  of  Ludlo-to  v.  Union  Ins.  Co. ,  2  Serg.  & 
R.,  119,  the  Supreme  Court  of  Pa.,  decided 
that  under  the  warranty  of  neutral  property, 
it  was  sufficient  for  the  plaintiff,  in  the  first 
instance,  to  give  general  evidence  of  neutrali- 
ty, leaving  it  to  the  defendant  to  show  proba- 
ble cause  to  suspect  that  the  necessary  papers 
were  wanting ;  after  which  the  burden  of 
proof  would  be  thrown  upon  the  plaintiff.  It 
is  also  doubtful  whether  the  objection  to  the 
parol  evidence  of  the  consular  certificate  was 
raised  on  the  trial.  The  only  objection  stated 
in  the  bill  of  exceptions  is  that  which  was 
made  to  the  reading  of  Sayre's  affidavit  an- 
nexed to  the  record  of  the  proceedings  in  the 
Admiralty  Court.  Independent  of  that  affida- 
vit, I  think  there  was  sufficient  evidence  of  the 
loss  of  the  paper  to  allow  parol  evidence  of  its 
contents  to  be  given  :  Thomas  Francis,  the 
supercargo,  was  dead  ;  his  brother  Charles  tes- 
tified that  he  procured  the  certificate  or  license 
from  the  British  Consul,  and  delivered  it  to 
his  brother  Thomas,  two  days  before  the  ves- 
sel sailed  ;  that  his  brother  put  it  into  a  tin 
box,  with  the  ship's  register,  and  that  it  was 
taken  possession  of  by  the  captors.  The  rea- 
sonable presumption  is,  that  this  certificate, 
with  all  the  other  ship's  papers,  was  deposited 
with  the  registrar  of  the  court,  according  to 
the  usual  practice  in  such  cases.  The  registrar 
testifies  that  after  a  careful  and  diligent  search 
the  only  proceedings  which  have  come  to  his 
hands  are  those  which  are  annexed  to  his  de- 
position. 

It  cannot  be  necessary,  in  this  case,  to  ex- 
amine the  question  how  far  a  person  is  bound 
by  the  legislative  or  even  the  executive  acts  of 
the  government  to  which  he  belongs.  Although 
the  judges  of  the  King's  Bench,  in  the  recent 
case  of  Campbell  v.  Innes,  4  Barn.  &  A.,  423, 
appear  to  have  discarded  the  liberal  doctrines 
held  by  Chief  Baron  Thompson  in  Bazett  v. 
Meyer,  5  Taunt.,  824,  I  believe  it  has  never  be- 
fore been  contended  that  a  person,  not  a  party 
68*]  to  the  *suit  was  conclusively  bound  by 
the  judgment  of  a  foreign  tribunal,  merely  be- 
cause he  was  the  subject  of  the  government 
under  which  that  tribunal  was  organized. 

It  is  a  general  principle  of  the  common  law, 
that  the  judgment  of  a  court  of  competent  ju- 
risdiction is  binding  and  conclusive  against  all 
the  parties  to  the  suit,  and  can  never  be  re- 
viewed in  a  collateral  action  in  any  of  the 
courts  of  the  same  State  or  country.  And  the 
same  rule  applies  to  the  decisions  of  the  Ex- 
chequer, Instance  Court  of  Admiralty,  and 
other  courts  proceeding  in  rem  for  the  con- 
demnation of  property  seized  as  forfeited.  In 
all  such  cases,  the  sentence  of  condemnation  is 
final  and  conclusive  to  change  the  property; 
and  the  question  of  forfeiture  cannot  be  in- 
quired into  collaterally  in  any  other  court  of 
the  country  where  such  condemnation  took 
place.  Scott  v.  Sherman,  2  W.  Bl.,  977;  Duchets 
of  Kingston's  case,  11  St.  Tr.,  261;  Hoyt  v.  Gels- 
ton,  13  Johns.,  141. 

There  is  another  class  of  cases  growing  out 
of  the  decisions  of  admiralty  courts  when  pro 
ceeding  as  prize  courts,  agreeably  to  the  law 
of  nations.  In  all  such  cases,  the  decisions  of 
the  court  condemning  a  vessel  or  cargo  as  a 
good  and  lawful  prize,  is  conclusive  to  change 
the  property,  and  can  never  be  inquired  into  col- 
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laterally  in  any  of  the  courts  of  the  country  un- 
der whose  jurisdiction  such  condemnation  took 
place.  It  has  also  been  decided  in  the  Supreme 
Court  of  the  U.  S.,  and  in  some  of  our  sister 
States,  as  well  as  in  England,  that  the  sentence 
is  final  and  conclusive  against  all  the  world, 
not  only  to  change  the  property,  but  as  to  the 
facts  on  which  the  condemnation  was  founded; 
and  that  neither  can  be  examined  either  direct- 
ly or  collaterally  by  the  courts  of  any  other 
country.  Crousdon  v.  Leonard,  4  Cr.,  434  ; 
Dcmpsey  v.  Ins.  Co.  of  Pa.,  1  Binn.,  299,  note  ; 
Baxter  v.  N.  E.  Mar.  Ins.  Co.,  6  Mass.,  277; 
Stewart  v.  Warner,  1  Day,  143.  This  court, 
however,  has  adopted  a  different  rule,  which 
mnst  now  be  considered  as  the  settled  law  of 
this  State.  It  is,  that  the  sentence  of  a  foreign 
court  of  admiralty  condemning  the  property  as 
a  good  and  lawful  prize,  according  to  the  law 
of  nations,  is  conclusive  *to  change  the  [*69 
property,  but  is  only  prima  facie  evidence  of 
the  facts  on  which  the  condemnation  purports 
to  have  been  founded.  And  in  a  collateral  ac- 
tion, such  evidence  may  be  rebutted  by  show- 
ing that  no  such  facts  did,  in  reality  exist.  Van- 
derheuvel  v.  United  Ins.  Co. ,  2  Johns.  Cas. ,  451 ; 
N.  T.  F.  Ins.  Co.  v.  DeWolf,  2  Cow.,  56. 

If  the  decisions  of  Prize  Courts,  acting  under 
the  law  of  nations,  are  only  prima  facie  evi- 
dence of  the  facts  on  which  those  decisions  are 
founded,  there  can  be  no  good  reason  why  the 
decision  of  a  foreign  court,  founded  upon  the 
alleged  violation  of  some  municipal  regulation, 
should  be  more  conclusive.  It  is  admitted  that 
the  judgment  of  a  foreign  municipal  court, 
even  between  the  same  parties,  where  a  suit  is 
brought  directly  upon  that  judgment,  is  not 
conclusive,  but  only  prima  facie  evidence  of  the 
indebtedness.  And,  surely,  there  can  be  no 
good  reason  why  it  should  be  more  conclusive 
in  a  collateral  action,  between  parties  who  have 
never  appeared  or  submitted  their  rights  to  the 
decision  of  such  foreign  tribunal. 

The  Instance  Court  of  Admiralty  in  Antigua, 
which  condemned  the  brig  Francis,  was  not 
acting  as  a  Prize  Court  under  the  law  of  na- 
tions, but  merely  as  a  municipal  court,  to  carry 
into  effect  the  British  Navigation  Laws.  To 
show  a  breach  of  the  warranty  in  the  policy, 
even  prima  facie,  by  the  decree  of  condemna- 
tion, it  was  incumbent  on  the  insurers  to  prove 
the  existence  of  the  law  alleged  to  have  been 
broken.  The  decree  of  condemnation,  even  in 
prize  causes,  does  not  establish  the  law,  but  is 
merely  the  decision  of  the  court  that  the  facts 
established  rendered  the  property  a  lawful 
prize,  agreeably  to  the  law  of  nations.  The 
courts  of  all  civilized  countries  will  judicially 
take  notice  what  that  law  is;  and  if  it  appear 
by  the  proceedings  in  the  Prize  Court,  that  the 
condemnation  was  not  for  a  breach  of  the  law 
of  nations,  it  will  not  be  considered  as  binding 
upon  the  courts  of  other  countries,  upon  the 
question  of  neutrality.  PoUard  v.  Bell,  8  T.  R., 
434.  But  we  cannot  judicially  notice  the  munici- 
pal laws  of  foreign  countries  ;  they  must  be 
proved  like  other  facts.  In  this  case,  if  the  pro- 
ceedings of  municipal  courts  *were  evi-  [*7O 
dence  of  the  existence  of  the  laws  on  which  they 
purport  to  be  founded,  there  was  no  evidence  of 
the  breach  of  warranty  which  is  not  completely 
rebutted  by  the  testimony  on  the  part  of  the 
assured.  The  libel  chargea  that  the  brig,  being 
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an  English  vessel,  had  become  forfeited,  be- 
cause she  had  imported  goods,  wares  and  mer- 
chandises into  the  port  of  St.  Johns,  in  the 
Island  of  Antigua,  by  way  of  merchandise, 
•contrary  to  the  form  of  the  statute;  and  the 
judge  pronounced  the  vessel  and  cargo  forfeit- 
-ed  and  lost  for  a  breach  of  some  or  one  of  the 
laws  relating  to  trade  and  navigation. 

Admitting  there  was  a  law  of  England  sub- 
jecting the  vessel  and  cargo  to  forfeiture,  for 
the  causes  alleged  in  the  libel,  the  evidence 
produced  on  the  trial  of  this  cause  showed  con- 
clusivejy  that  no  such  cause  of  forfeiture  ex- 
isted. The  vessel  was  bound  to  the  Windward 
Islands  and  a  market.  The  captain  testifies, 
that  he  was  standing  off  and  on  the  Port  of  St. 
Johns  to  try  the  market;  and  that  at  the  time 
of  capture,  the  brig  had  not  touched  at  any 
place,  or  broken  bulk,  or  exchanged  or  deliv- 
ered anything  out,  or  received  anything  on 
board  after  leaving  America. 

In  any  view  of  this  case,  there  is  no  legal 
evidence  of  the  breach  of  the  warranty,  either 
as  to  the  character  of  the  vessel,  or  against 
seizure  or  detention,  on  account  of  illicit  or 
-contraband  trade. 

The  assured,  having  a  perfect  right  to  aban- 
don, in  consequence  of  the  illegal  capture,  the 
neglect  of  the  supercargo  to  put  in  a  claim  did 
not  affect  the  right  of  abandonment.  Oardere 
T.  Col.  Ins.  Co.,  7  Johns.,  514.  It  may  have 
been  the  duty  of  the  master,  as  the  agent  of  all 
-concerned,  to  take  the  necessary  steps  to  pre- 
vent a  condemnation  by  default;  but  under  the 
circumstances,  a  sufficient  excuse  is  shown  for 
the  omission  of  both  the  supercargo  and  master 
in  not  putting  in  a  claim. 

I  think  the  decision  of  the  Supreme  Court 
was  correct,  and  that  the  judgment  should  be 
.affirmed. 

Spencer,  Senator.  The  first  point  urged  by 
the  plaintiffs  in  error,  that  there  was  not  sufn- 
•cient  preliminary  proof  of  interest  in  the  as- 
sured to  warrant  a  recovery,  is  fully  and  satis- 
71*]  factorily  *answered  in  the  opinion  of  the 
Supreme  Court.  The  testimony  of  Charles 
Francis,  which  is  uncontradicted  and  unex- 

flained,  shows  that  the  president  of  the  Ocean 
ns.  Co.  not  only  absolutely  refused  to  settle 
the  claim  in  any  way,  but  that  he  put  that  re- 
fusal upon  a  specific  ground,  viz. :  that  the  ac- 
•count  "had  been  adjusted  and  settled  by  a 
.receipt  on  a  previous  insurance."  By  this  dec- 
laration of  the  authorized  agent  of  the  plaint- 
iffs in  error,  the  interest  of  the  defendant  in 
the  property  insured  was  not  only  admitted, 
but  was  alleged  to  have  been  recognized,  and 
his  claim  satisfied.  If  even  silence  is  a  waiver 
•of  the  necessity  of  producing  preliminary 
proof,  as  would  appear  from  1  Johns.,  280, 
surely  this  recognition  of  interest  in  the  claim- 
ant must  forever  preclude  the  adverse  party 
from  denying  it. 

The  second  point  presents  an  objection  to 
the  answers  of  Robert  Garrick  to  the  llth  and 
12th  interrogatories.  One  of  the  answers  given 
by  the  Supreme  Court,  that  the  objection 
-comes  too  late,  and  that  exceptions  should 
have  been  taken  to  the  interrogatories,  is  not 
satisfactory  to  my  mind.  The  practice  of  tak- 
ing depositions  by  a  commission,  to  which  in- 
terrogatories are  annexed,  is  borrowed  from 
•the  equity  courts.  In  those  courts,  a  motion 
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to  suppress  the  answers  to  interrogatories,  on 
objections  to  their  form,  is  common,  and  after 
publication,  they  are  referred  to  a  master,  to 
report  upon  the  exceptions.  1  Harrison,  355.  An 
analogous  practice  in  courts  of  law  would  leave 
the  interrogatories  open  to  exception  after  the 
testimony  was  taken.  If  exceptions  are  to  be 
made  to  the  decision  of  the  judge  who  settles  the 
interrogatories,  either  party  must  necessarily 
possess  the  right  of  appealing  from  that  decision. 
This  appeal  must  be  determined  before  the 
deposition  of  the  witness  can  be  properly  taken 
and,  consequently,  the  whole  object  of  this 
salutary  proceeding  to  obtain  and  procure  tes- 
timony is  effectually  defeated. 

A  distinction  is  made  by  Ld.  Ellenborough, 
in  4  Maule  &  S. ,  502,  between  depositions  tak- 
en on  a  bill  filed  to  perpetuate  testimony,  and 
those  taken  in  a  cause  depending  in  court.  In 
the  latter  he  remarks,  that  the  party  comes 
with  his  objection  fresh  at  the  trial.  That  case 
seems  to  indicate  *the  practice  in  En-  [*72 
gland  to  be,  to  allow  exceptions  to  interrogato- 
ries proposed  in  the  progress  of  a  cause  to  be 
made  when  the  answers  are  offered  in  evidence. 
Mr.  Dunlap,  the  writer  referred  to  by  the  Su- 
preme Court,  is  not  sustained  by  any  authori- 
ties; nor  do  his  remarks  sustain  the  position  of 
the  court,  that  objections  cannot  be  taken  at 
the  trial.  In  point  of  fact  the  practice  at  the 
circuits  has  been,  so  far  as  I  am  informed,  to 
object  to  a  written  interrogatory  at  the  same 
time  and  with  the  like  effect  as  to  a  verbal 
question .  As  well  upon  authority  as  upon  the 
reason  of  the  case,  I  think  it  the  better  prac- 
tice. I  think,  therefore,  the  exception  was 
properly  taken  at  the  trial.  But  the  validity 
of  the  exception  itself  remains  to  be  inquired 
into.  The  ground  of  the  exception  is,  that  in 
those  answers  Garrick  testifies  to  a  question  of 
law,  and  not  to  a  fact.  The  answer  to  the  12th 
interrogatory  is,  that  while  he  commanded  the 
vessel,  she  was  not  engaged  in  any  illicit  trade 
with  any  power  or  powers.  Here  is  a  distinct 
fact  asserted;  and  it  is  no  more  a  statement  of 
law  than  any  other  assertion  which  contains  a 
legal  term.  How  was  the  interrogatory  to  be 
otherwise  answered  than  by  a  general  negative? 
Was  the  witness  to  recapitulate  every  act  which, 
in  his  view,  would  constitute  an  illicit  trade, 
and  deny  each  separately?  With  regard  to  the 
answer  to  this  interrogatory, the  objection  seems 
to  me  unfounded  in  point  of  fact.  The  answer 
to  the  llth  interrogatory  is  of  a  like  character. 
"As  far  as  his  knowledge  went,  the  voyage 
and  the  trade  were  fair  and  lawful;  he  knew 
nothing  of  illicit  transactions  on  the  voyage." 
These  are  facts  of  which  he  speaks  distinctly 
and  directly.  Had  the  opposite  party  inquired 
of  him  whether  particular  transactions.specify- 
ing  them,  had  occurred,  and  the  witness  had 
answered  in  the  affirmative,  or  if  he  had  him- 
self stated  any  particular  facts,  in  either  case, 
his  mere  opinion  of  the  legality  of  those  acts 
would  have  been  useless,  and  even  imperti- 
nent. But  even  then  the  inquiry  would  have 
remained,  what  bearing  do  those  answers  have 
on  the  case?  As  testimony,  none  whatever;  as 
law,  they  would  have  been  ridiculous.  So,  in 
this  case,  the  part  of  the  answers  relating  to 
facts,  is  evidence;  that  relating  to  law,  is  blank 
paper.  *No  jury  could  be  misled,  and  [*73 
certainly  no  court  could  be  governed,  by  such 
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expositions  of  law.     This  point,  I  think,  also 
entirely  fails. 

The  third  objection,  that  there  was  not  suffi- 
cient proof  of  the  loss  of  the  consular  certifi- 
cate to  entitle  the  defendant  in  error  to  give 
parol  evidence  of  its  contents,  is  satisfactorily 
answered  by  the  Supreme  Court,  and  no  addi- 
tion would  increase  its  force. 

There  is,  however,  a  ground  on  which  both 
the  second  and  third  points  may  be  placed,  and 
which  goes  directly  to  the  merits  of  the  cause. 
The  insured  is  not  held  to  specific  proof  that 
the  vessel  is  of  the  character  warranted.  That 
is  presumed  upon  the  general  proof;  and  the 
insurer  in  this  as  in  all  other  cases  of  setting 
up  the  breach  of  a  condition  by  his  adversary, 
as  a  defense,  must  prove  that  breach,  or,  at 
least,  must  rebut  the  general  presumption  b 
proof  on  his  part.  2  Marsh.,  714;  2  Serg.  <! 
R,  133.  Rejecting,  therefore,  the  answers  of 
Garrick  to  the  llth  and  12th  interrogatories, 
and  rejecting  the  proof  of  the  consular  certifi- 
cate, which  went  to  show  that  the  vessel  was 
manned  by  the  requisite  number  of  British  sea- 
men, still  the  plaintiffs  in  error  are  in  no  better 
condition.  The  defendant  in  error  will  have 
failed  to  prove  the  innocence  of  the  voyage, 
and  the  national  character  of  his  vessel;  but 
the  plaintiffs  in  error  will  not,  therefore,  have 
established  the  illegality  of  the  voyage  or  the 
breach  uf  the  warranty  respecting  the  vessel. 

The  course  of  the  argument  on  the  part  of 
the  plaintiffs  in  error  seems  to  admit  the  prin- 
ciple, that  the  burden  of  proof  lay  on  them  ; 
for  in  the  fifth  point  they  urge  that  the  sentence 
of  condemnation  of  the  court  at  Antigua  is, 
prima  facie,  proof  that  the  vessel  had  been 
guilty  of  a  violation  of  the  British  laws  con- 
cerning trade  and  navigation.  In  the  view 
which  I  have  taken  of  this  case,  this  is  the  point 
which  should  naturally  be  next  considered. 

It  cannot  be  denied  that  the  judgment  or  de- 
cree of  any  court,  having  jurisdiction  of  the 
subject-matter,  is  evidence  of  the  grounds  upon 
which  it  was  rendered.  The  force  of  this  evi- 
dence, whether  presumptive  or  conclusive,  it 
is  not  necessary  to  consider  in  this  stage  of  the 
74*]  inquiry.  But  from  *the  terms  of  the 
proposition,  two  things  must  appear:  1.  That 
the  court  had  jurisdiction.  2.  The  grounds  of 
the  decree.  I  think  the  Supreme  Court  correct 
in  their  conclusion,  that  this  vessel  was  within 
the  jurisdiction  of  the  court  at  Antigua.  But 
I  do  not  think  the  grounds  of  the  determina- 
tion appear  with  sufficient  precision  to  entitle 
this  decree  to  any  respect  or  credit,  as  a  judi- 
cial proceeding.  It  pronounced  The  Snow 
Francis  "  to  be  forfeited  and  lost  for  a  breach 
of  some  or  one  of  the  laws  relating  to  trade  and 
navigation."  If  there  were  no  causes  set  forth 
in  the  libel  or  other  proceedings,  would  this 
general  declaration  amount  to  any  more  than 
saying  that  the  vessel  was  condemned  for  some 
cause  or  other  ?  And  is  there  a  tribunal  in 
Christendom  that  would  recognize  a  document 
in  such  terms  as  a  judgment  ? 

Nor  does  a  reference  to  the  libel  help  the  al- 
leged adjudication.  The  court  of  Antigua  has 
not  adopted  the  causes  set  forth  in  the  libel,  as 
the  grounds  of  its  judgment ;  but  so  far  from 
it,  that  it  undertakes  to  set  out  its  own  grounds. 
But  for  the  purpose  of  the  argument,  suppose 
it  fairly  to  be  inferred,  because  the  libel  is  at- 

M 


tached  to  this  judgment,  that  it  therefore  fur- 
nishes the  reasons  for  it,  yet  this  palpable  defect 
will  not  be  supplied  ;  for  the  libel,  as  justly  re- 
marked by  the  Supreme  Court,  states  not  only 
various,  but  inconsistent  causes  of  condemna- 
tion ;  and  it  is  wholly  impossible  to  deduce 
from  it,  in  connection  with  the  sentence,  the 
specific  ground  of  condemnation.  The  cases 
cited  by  the  counsel  for  the  defendant  in  error, 
and  which  were  not  controverted,  seem  to  es- 
tablish beyond  a  doubt,  that  where  the  insurer 
seeks  to  defend  himself  on  the  ground  that  the 
vessel  has  been  engaged  in  an  illegal  trade,  and 
offers  the  sentence  of  a  foregin  court  to  estab- 
lish the  facts,  that  sentence  must  establish  a 
violation  of  some  precise  law.  Tested  by  this 
rule,  the  sentence  in  this  case  is  on  its  face  so- 
defective  that  it  is  evidence  of  nothing. 

There  is  another  principle  stated  by  the  Su- 
preme Court,  and  fully  supported  by  the  au- 
thorities cited,  that  the  fact  of  seizure  and  con- 
demnation is  not  alone  sufficient ;  but  that  the 
law  which  is  alleged  to  have  been  violated  by 
an  illegal  *trade,  must  be  produced  and  [*76> 
proved  by  the  insurers  relying  on  a  sentence 
of  condemnation.  This  has  not  been  done,  and 
the  sentence  therefore,  establishes,  nothing.  I 
forbear  from  discussing  the  question,  whether 
the  sentence  has  or  has  not  been  successfully 
impeached  by  the  facts  of  the  case.  It  is  enough 
that  it  was  not  in  itself  sufficient  to  sustain  the 
defense  of  the  insurers,  and  the  plaintiff  below 
was  not  called  upon  to  impeach  it  by  contra- 
dicting its  alleged  grounds. 

This  view  disposes  of  the  sixth  point,  that 
there  was  a  breach  of  the  warranty  of  the  na- 
tional character  of  the  vessel.  The  defendants 
below  held  there  as  they  held  here,  in  the  very 
terms  of  their  proposition,  the  affirmative  of 
this  question.  They  alleged  there  was  a  breach: 
they  have  utterly  failed  to  prove  it. 

The  fourth  point  now  presents  itself  for  con- 
sideration, viz.  :  that  the  assured  cannot  re- 
cover for  an  act  done  under  the  authority  of 
his  own  State.  But  how  does  it  appear  that 
the  seizure  and  condemnation  were  under  the 
authority  of  the  British  government  ?  If  the 
views  taken  in  considering  the  fifth  point  are 
correct,  we  are  without  any  evidence  on  the 
subject.  We  have  no  evidence  that  there  was 
any  law  of  the  British  government  prohibiting 
the  importation  of  goods  on  board  a  vessel  not 
being  wholly  owned  by  a  subject  and  navigated 
by  a  British  master,  &c.,  which  is  the  first 
ground  alleged  in  the  libel ;  nor  of  any  law 
forbidding  the  importation  of  the  goods  speci- 
fied in  the  second  ground  ;  nor  of  any  law 
rendering  a  vessel  alien  on  account  of  the  al- 
leged repairs  stated  in  the  third  count ;  nor  of 
any  law  prohibiting  the  importation  of  the 
enumerated  articles  in  the  fourth  count,  from 
the  U.  S.  Are  we  to  be  supposed  acquainted, 
with  the  municipal  regulations  of  trade  estab- 
lished by  England,  without  their  having  been 
proved  ?  In  the  absence,  then,  of  this  proof, 
which  the  plaintiffs  in  error  wereincontestibly 
bound  to  adduce,  we  have  no  right  to  say  that 
the  acts  of  the  officers  at  Antigua  were  author- 
ized by  their  own  government  ;  on  the  con- 
trary, the  legal  maxim  that  that  which  is  not 
proved  does  not  exist,  compels  us  to  to  say  that 
those  acts  were  illegal  and  wholly  unauthor- 
ized. The  question  of  law,  therefore,  presented 
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76*]  by  the  fourth  point,  is  wholly  *gratuit- 
ous :  it  does  not  arise  in  the  case;  and  we  might 
as  well  be  called  upon  to  decide  the  validity  of 
a  devise  as  to  determine  that  point.  Independ- 
ent of  the  general  objection  to  theorizing  and 
speculating  on  points  not  in  the  case  before  us, 
there  is  a  peculiar  satisfaction  in  being  relieved 
from  the  investigation  and  decision  of  this 
point.  I  have  looked  into  it  sufficiently  to  dis- 
cover that  it  is  one  of  great  difficulty,  and  in 
reference  to  which  the  decisions  of  the  English 
courts  cannot  be  relied  upon,  as  well  from 
their  own  contradictions,  as  from  the  peculiar 
political  principles  which  control  that  govern- 
ment and  its  courts.  It  is  identified  with  great 
principles  of  civil  liberty,  and  with  the  funda- 
mental doctrines  of  the  reciprocal  rights  and 
duties  of  governments  and  their  subjects, which 
have  furnished  themes  for  copious  illustration 
by  the  statesmen  and  jurists  01  the  world.  Upon 
all  these  questions  the  statesmen  of  our  own 
country  have  maintained  opinions  which  have 
been  combatted  by  those  of  foreign  countries, 
but  which,  I  doubt  not,  will  one  day  become 
the  law  of  this  country.  At  present  it  is  as  un- 
necessary as  it  would  be  presumptuous  in  me 
to  attempt  to  ascertain  and  define  the  existing 
law,  in  respect  to  the  question  how  far  and  in 
what  cases  a  citizen  is  bound  to  look  to  his  own 
government  only  for  redress  for  injuries  com- 
mitted by  the  judicial,  legislative  or  executive 
departments,  within  the  scope  of  their  authority. 

The  seventh  and  only  remaining  point,  did 
not  seem  to  be  much  pressed  on  the  argument. 
It  is  not  perceived  how  a  failure  by  the  agent 
of  the  assured  to  interpose  a  defense,  after  the 
loss  had  actually  occurred,  can  in  any  way  af- 
fect the  claim  for  a  total  loss.  The  case  in  7 
Johns.,  514,  seems  decisive  against  the  objec- 
tion .  Other  objections  were  suggested  in  the 
course  of  the  argument,  which  it  is  not  deemed 
necessary  to  notice, because  they  were  not  made 
at  the  trial,  do  not  appear  on  the  bill  of  excep- 
tions, and  related  to  supposed  defects  in  testi- 
mony, which  might  have  been  supplied  at  the 
time,  if  the  objection  had  been  made. 

I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 
77*]  *This  being  the  unanimous  opinion  of 
the  court,  it  was  thereupon  ordered  and  ad- 
judged that  the  judgment  of  the  Supreme 
Court  in  this  cause  be  affirmed,  and  that  the 
plaintiffs  in  error  pay  to  the  defendant  in  error 
his  costs  and  charges  in  and  about  his  defense 
in  this  court  to  be  taxed,  and  that  the  record 
be  remitted,  &c. 

Affirming— S.  C.,  6  Cow.,  404. 

Cited  in— 4  Wend., 86 :  9  Wend., 673 : 16  Wend.,  401; 
6  Paige,  586 ;  50  N.  Y.,  621 ;  2  E.  D.  8.,  286 ;  94  Mass.. 
394 ;  30  Am.  Dec.,  98 ;  46  Am.  Dec.,  363  (1  Fla..  301). 


DE  PEYSTER,  Appellant,  AND  M.  CLARK- 
SON,  JR.,  ET  AL..  Respondents. 

Interest — Computation  on  Trust  Funds — Trust- 
ees and  Guardians  Must  Keep  Trust  Funds 
Invested —  Upon  Failure  to  Invest  Such  Funds, 
They  are  Chargeable  with  Interest  after  Six 
Months  from  their  Receipt — Computation  of 
Interest  on  Balance  in  Hands  of  Executors  and 
Guardians  for  Long  Period  of  Years — Inter  - 
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est  or  Income  of  Trust  Funds  to  be  First  Ap- 
plied to  Expenses  Incident  to  the  Trust — Pay- 
ment into  Court  of  Chancery — Investment — 
Loss — by  Whom  Borne. 

It  is  the  duty  of  trustees  and  guardians  to  keep 
the  money  belonging  to  the  trust  estate  properly 
Invested. 

If  they  neglect  to  make  Investments,  they  are 
chargeable  with  the  interest  of  the  unemployed 
funds,  commencing  six  months  after  the  receipt  of 
the  moneys. 

A  trustee  is  not  permitted  to  put  the  income  of  an 
estate  into  his  own  pocket,  to  be  accounted  for  at 
the  terminination  of  the  trust,  and  in  the  meantime 
appropriate  the  capital  to  the  payment  of  the  an- 
nual expenses  of  the  trust.  The  interest  or  income 
should  first  be  applied  and  exhausted  in  the  support 
of  the  cextuis  one  trust,  if  infants,  and  to  answer  the 
other  exigencies  of  the  trust  before  the  principal  is. 
encroached  upon. 

Where  annual  disbursements  are  required,  and 
they  are  equal  to  the  whole  income  of  an  estate,  and 
the  trustee  is  charged  with  interest  on  the  income 
used  by  him  and  not  invested,  he  will  have  to  pay 
the  interest  as  it  falls  due ;  but  if  the  disbursements 
or  investments  that  he  makes  are  less  than  the  in- 
come, then  he  will  not  be  required  to  pay  the  inter- 
est which  he  may  owe  as  it  falls  due,  but  it  will  be 
carried  into  the  disbursement  fund,  which  bears  no 
interest.  This  rule,  therefore,  does  not  allow  com- 
pound interest. 

Where,  for  a  period  of  20  years,  a  large  balance, 
amounting  on  an  average  to  a  sum  exceeding  $5,000, 
was  annually  left  in  the  hands  of  executors  and 
guardians,  who  after  the  first  seven  years  made  no 
investments  whatever  of  the  moneys  remaining  on 
hand,  but  the  same  were  used  by  one  of  the  exec- 
utors as  his  own,  against  whom  a  bill  to  account  was 
filed,  the  following  directions  were  given  to  the 
master  in  stating  the  account,  and  the  decree  of  the 
Chancellor  containing  such  directions,  on  appeal  to 
the  Court  of  Errors,  was  affirmed,  viz. :  The  master 
"is  directed  so  to  state  the  account  as  that  the  de- 
fendant shall  be  charged  with  interest  on  the  actual 
balances  and  on  two  certain  bonds,  one  given  by  the 
defendant,  and  the  other  by  one  S.  H.  (for  which 
the  defendant  had  become  responsible),  but  also  on 
all  moneys  received  by  him  during  each  year,  from 
the  end  of  six  months  after  the  day  of  the  receipt 
thereof  to  the  end  of  the  year.deducting  therefrom, 
except  as  hereinafter  mentioned,  the  interest  on  all 
payments,  of  what  nature  or  kind  soever,  from  the 
respective  dates  thereof  to  the  end  of  the  year;  and 
that  the  interest  which  shall  appear  at  the  end  of 
every  year  Muring  the  period  of  such  account,  [*7* 
to  be  due  from  the  defendant,  be  applied  towards 
satisfying,  in  the  first  Instance,  as  far  as  the  same 
shall  extend,  and  before  resorting  to  the  principal, 
any  payments,  including  expenditures  and  invest- 
ments thereafter  made  by  the  defendant,  to  or  on 
account  of  the  complainants,  or  their  estate, but  so, 
nevertheless,  as  not,  in  any  case,  to  compute  inter- 
est on  interest;  and  to  that  end,  the  master  is  hereby 
directed  to  carry  into  the  said  account  the  interest 
annually  accruing  on  the  said  two  bonds,on  the  first 
day  of  January  in  each  year,  until  the  principal  was 
paid.  And  the  said  master  is  further  directed,  dur- 
ing the  first  year  of  the  said  account,  commencing 
on  the  first  day  of  January,  1803,  to  compute  inter- 
est on  the  respective  receipts  and  payments  by  the 
defendant  during  the  year,  to  the  end  thereof,  and 
strike  the  balance  of  such  interest,  and  carry  the 
same  into  the  column  of  simple  interest,to  be  added 
to  or  deducted  from  the  Interest  to  be  computed  on 
the  yearly  balance  of  the  principal  moneys,  as  the 
case  may  be ;  and  such  amount  of  interest  at  the  end 
of  the  year  1803,  shall  be  deemed  the  fund  out  of 
which  payments  are  made  during  the  ensuing  year 
or  years,  until  the  same  is  exhausted,  and  so  from 
year  to  year,  until  the  termination  of  the  account* 
except  that  no  interest  after  the  year  1803  is  to  be 
credited  on  payments  made  by  the  defendant,  until 
such  fund  of  interest  as  aforesaid  shall  first  have 
been  exhausted ;  but  as  to  any  excess  of  payments, 
interest  is  to  be  computed  thereon :  and  in  case  it 
shall  so  happen,  that  at  the  expiration  of  any  year, 
the  balance  of  interest  shall  be  found  in  favor  of  the 
defendant,  then  the  same  shall  be  applied  towards 
diminishing  the  principal  moneys  then  due  to  the 
complainants,  or  the  said  estate." 

Where  money  is  paid  into  the  Court  of  Chancery 
by  order  of  the  court,  on  a  balance  admitted  to  be 
due,  and  the  same  is  paid  to  the  credit  of  the  cause 
generally,  and  not  in  extinguishment  or  satisfao- 
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tlon  of  so  much  of  the  complainant's  demand,  and 
such  money  is  invested  in  public  stocks,  on  which  a 
loss  subsequently  happens,  the  loss  must  be  borne 
by  the  defendant  and  not  by  the  complainants,  es- 
pecially if  the  complainants  were  willing1  to  receive 
the  money  as  a  payment  on  account,  and  such  ap- 
propriation was  objected  to  by  the  defendant. 

Citation— Benson  v.  McWhorter. 

A  PPEAL  from  Chancery.  Charles  Clarkson 
xl.  died  in  Oct.,  1802,  leaving  a  widow,  and 
a  daughter  and  two  sons,  his  only  children  and 
heirs  at  law,  the  eldest  of  whom  was  not  six 
years  of  age.  On  the  day  of  his  death,  he  made 
and  published  his  last  will  and  testament,  where- 
by, after  directing  all  his  just  debts  and  funeral 
charges  to  be  paid,  and  giving  to  a  sister  a  leg- 
acy of  £500,  he  nominated  and  appointed  Fred- 
erick De  Peyster,  Matthew  Clarkson,  Sr.,  and 
Freeman  Clarkson  executors  of  his  will,  with- 
out making  any  further  disposition  of  his  es- 
tate and  effects.  He  died  seised  of  a  large  real 
and  personal  estate.  Oct.  19,  1802,  the  exec- 
utors made  and  filed  a  renunciation  in  the  sur- 
79*]  rogate's*office  in  favor  of  the  widow  and 
children  of  the  testator's  residuary  personal  es- 
tate, after  the  payment  of  the  debts  and  legacy. 
Frederick  De  Peyster  and  Freeman  Clarkson, 
two  of  the  executors,  proved  the  will,  and  took 
upon  themselves  its  execution.  In  Dec.,  1802, 
the  widow  of  Charles  Clarkson  also  died,  leav- 
ing a  valuable  real  and  personal  estate,  without 
other  issue  than  the  children  above  named.  In 
the  same  month,  Frederick  De  Peyster  and 
Freeman  Clarkson  were  appointed  by  the  sur- 
rogate of  Kings  County  guardians  of  the  per- 
sons and  estates  of  the  infants. and  became  pos- 
sessed of  the  real  and  personal  property  be- 
longing to  them,  and  received  the  rents  and 
profits.  Nov.  14, 1810,  Freeman  Clarkson,  one 
of  the  executors  and  guardians,  died,  and  short- 
ly afterwards  his  executors  settled  the  accounts 
of  his  executorship  and  guardianship  with 
Frederick  De  Peyster,  and  paid  to  him  the  bal- 
ance found  due  on  such  settlement.  In  the 
month  of  Aug.,  1822,  the  youngest  son  of 
Charles  Clarkson  attained  the  age  of  21,  when 
De  Peyster,  the  surviving  executor  and  guard- 
ian, was  called  on  by  the^heirs  for  an  account, 
&c.  Not  agreeing  as  to  the  liabilities  of  the 
executor,  a  bill  in  chancery  was  filed  by  Mat- 
thew Clarkson,  Jr., who  had  intermarried  with 
the  daughter,  and  by  his  wife,  and  by  the  two 
sons,  David  F.  and  John  Clarkson,  against 
Frederick  De  Peyster  and  Matthew  Clarkson, 
the  third  executor,  who  was  made  a  nominal 
party. 

From  the  answer  of  the  defendant,  it  ap- 
peared that  from  Jan.,  1803,  until  Jan.,  1823,  a 
large  balance,  amounting,  on  an  average,  to  a 
sum  exceeding  $5, 000, was  annually  left  in  the 
Lands  of  the  executors  and  guardians,  and  that 
after  the  death  of  Freeman  Clarkson,  one  of 
the  executors,  no  investments  whatever  were 
made  of  the  moneys  so  remaining  on  hand,  but 
the  same  were  used  by  the  defendant,  who 
stated  in  his  answer,  that  knowing  his  own  re- 
sponsibility to  be  ample,  and  that  there  could 
be  no  danger  of  the  loss  of  the  moneys,  he 
deemed  it  more  convenient  and,  at  least.equally 
safe,  to  keep  them  in  his  own  hands  ;  that  he 
made  no  specific  appropriation  of  them  differ- 
ent from  the  use  of  his  moneys  generally;  and 
he  averred  he  always  intended  to  allow  simple 
interest  on  them  on  a  settlement  with  the  heirs. 
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*It  further  appeared,  that  the  defend-  [*8O 
ant  De  Peyster,  in  his  accounts  rendered  to  his 
co-guardian,  had  charged  the  estate  with  the 
price  of  36  shares  of  the  stock  of  the  Manhat- 
tan Co.,  as  purchased  by  way  of  investment, 
although  the  same  had  not,  in  fact,  been  pur- 
chased, and  that  he  had  sold  out  100  shares  of 
the  stock  of  the  same  company,  and  70  of  the 
Merchants'  Bank,  which  he  held  as  guardian. 
He  averred  a  readiness  to  make  an  investment 
to  the  amount  of  the  36  shares  of  stock,  and  to 
account  for  the  dividends  which  would  have 
been  payable  thereon,  or  else  to  account  for 
the  price,  with  interest,  from  the  time  of  its 
charge;  and  as  to  the  100  shares  of  Manhattan 
stock  and  70  Merchants'  Bank  shares,  he  of- 
fered either  to  replace  the  shares,  or  to  account 
for  the  actual  proceeds  of  the  sales,  with  in- 
terest, as  the  court  might  direct.  Previous  to 
the  cause  being  brought  to  a  hearing,  the  de- 
fendant, on  the  application  of  the  complain- 
ants, was  directed  by  the  Chancellor  to  replace 
and  transfer  these  stocks  (1  Hopk.,274),  which 
was  accordingly  done. 

After  the  cause  was  heard  on  the  pleadings 
and  proofs,  an  account  was  taken  by  a  master, 
who  reported  a  balance  in  favor  of  the  com- 
plainants of  $12,289.44 — to  which  report  the 
complainants  excepted,  but  the  defendant  ac- 
quiesced. Before  the  exceptions  were  brought 
to  argument,  the  complainants  applied  for  an 
order  without  prejudice  to  their  exceptions, 
that  the  balance  reported  by  the  master  be  paid 
over  to  them  or  brought  into  court.  The  order 
was  granted  that  the  sum  reported,  with  the 
interest  thereof,  be  brought  into  court,  and  in- 
vested to  the  credit  of  the  cause.  The  money 
was  brought  in  and  invested  in  the  public 
funds,  and  by  a  subsequent  order,  on  the  ap- 
plication of  the  complainants,  the  defendant 
was  directed  to  pay  to  the  complainants  the 
amount  thus  brought  into  court,  or,  in  default 
thereof,  the  assistant  register  was  required  to 
sell  the  stocks  in  which  the  same  had  been  in- 
vested, and  to  pay  the  amount  reported  to  the 
complainants.  The  defendant  paid  the  amount 
deposited  to  the  complainants,  and  presented 
his  petition  to  the  Chancellor,  stating  that  the 
stock  in  which  the  money  deposited  had  been 
invested  had  been  sold  by  the  assistant  register 
at  a  loss  of  *$1,180.76,  and  praying  that  [*81 
so  much  might  be  paid  into  court  by  the  com- 
plainants, to  abide  the  further  order  of  the 
court.  The  petition  was  opposed  by  the  com- 
plainants, on  the  grounds  that  they  were  desir- 
ous to  receive  the  money,  instead  of  having  the 
same  paid  into  court,  but  that  the  defendant 
refused  to  pay  it  to  them,  unless  they  received 
the  same  in  full  satisfaction,  and  abandoned 
their  exceptions  ;  and  that  they  advised  the  in- 
vestment of  the  funds  in  stock  of  a  particular 
kind,  which,  if  complied  with,  would  have 
yielded  a  profit,  instead  of  producing  a  loss, 
but  that  the  defendant  refused  to  consent  to 
any  arrangement  The  petition  was  denied. 

The  decree  under  which  the  account  was 
taken, and  the  report  of  the  master  made,  which 
was  excepted  to,  was  pronounced  by  the  late 
Chancellor  Sanford.  In  this  decree  (the  reasons 
for  which  may  be  seen  in  1  Hopk.,505)  it  was, 
amongst  other  things,  ordered:  "That  the  mas- 
ter do  charge  the  defendant  with  simple  inter- 
est on  the  balances  of  moneys,  if  any,  remain- 
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ing  from  time  to  time  in  his  hands,  since  the 
death  of  Charles  Clarkson  (excepting  such 
moneys  as  have  been  used  and  employed  by 
the  said  defendant,  upon  which  profits  have 
been  made),  by  computing  the  same  for  each 
year  on  the  yearly  balances  remaining  as  afore- 
said in  his  hands,  and  carrying  such  interest 
for  each  year  into  a  separate  column."  The 
master,  in  pursuance  of  this  order,  in  stating 
the  account,  charged  the  defendant  with  sim- 
ple interest  on  the  balances  remaining  in  his 
hands  from  year  to  year,  and  with  the  simple 
interest  of  two  certain  bonds  (one  executed  by 
the  defendant  himself,  in  1803,  for  $2,500.  and 
the  other  by  one  Hake,  in  1811,  for  $2,000,  for 
which  the  defendant  had  become  responsible), 
and  credited  him  with  all  payments  made  by 
him  on  account  of  the  estate.and  with  his  com- 
missions as  follows,  viz. :  the  half  of  one  per 
cent,  upon  all  moneys  received  up  to  the  time 
of  Freeman  Clarkson's  death.and  one  per  cent, 
upon  all  moneys  received  since,  and  after  mak- 
ing all  just  allowances,  certified  a  balance 
against  the  defendant  of  $12,289.44. 

The  complainants  presented  exceptions  to 
this  report, amongst  which  were  the  following: 
That  the  master  had  allowed  all  payments  and 
expenditures  to  go  entirely  towards  the  reduc- 
82*]  tion*of  the  principal  moneys,  from  time 
to  time  in  the  defendant's  hands, whereas  such 
payments  and  expenditures  ought  in  the  first 
place  to  have  been  applied  towards  the  interest 
due  at  the  respective  times  when  such  pay- 
ments and  expenditures  were  made  ;  that  the 
master  had  charged  the  defendant  with  simple 
instead  of  compound  interest  on  the  bonds 
mentioned  in  the  report ;  and  that  he  had  al- 
lowed the  defendant  commissions,  &c.  The 
exceptions  were  overruled,  except  in  one  par- 
ticular not  here  noticed,  and  the  report  of  the 
master  confirmed  with  that  exception,  upon 
which  the  complainants  entered  an  appeal  to 
the  Court  of  Errors;  but  a  new  Chancellor  (the 
Hon.  Samuel  Jones)  having  shortly  afterwards 
been  appointed,  the  appeal  was  discontinued, 
and  a  rehearing  applied  for  in  the  Court  of 
Chancery,  which  was  granted.  Mar.  30,  1827, 
the  cause  having  been  reheard,  Chancellor 
Jones  made  an  order  referring  back  the  report 
of  the  master,  and  directing,  amongst  other 
things,  that  in  restating  the  account,  the  mas- 
ter should  so  restate  the  same,  "as  that  the  said 
defendant  shall  be  charged  with  interest,  not 
only  on  the  annual  balances,  and  on  the  two 
bonds  mentioned  in  the  said  report,  the  one 
given  by  the  defendant,  the  other  by  Samuel 
Hake,  but  also  on  all  moneys  received  by  him 
during  each  year,  from  the  dates  of  such  re- 
ceipts respectively,  to  the  end  of  the  year,  de- 
ducting therefrom,  except  as  hereinafter  men- 
tioned, the  interest  on  all  payments,  of  what 
nature  or  kind  soever, from  the  respective  dates 
thereof  to  the  end  of  the  year;  and  that  the  in- 
terest which  shall  appear  at  the  end  of  any 
year  during  the  period  of  said  account  to  be 
due  from  the  defendant,  be  applied  towards 
satisfying,  in  the  first  instance,  as  far  as.  the 
same  shall  extend,  and  before  resorting  to  the 
principal,  any  payments,  including  expendi- 
tures and  investments  thereafter  made  by  the 
defendant,  to  or  on  account  of  the  complain- 
ants, or  their  estate,  but  so  nevertheless  as  not 
in  any  case  to  compute  interest  on  interest;  and 
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to  that  end  the  master  is  hereby  directed  to  car- 
ry into  the  said  account  the  interest  annually 
accruing  on  the  said  two  bonds,  on  the  1st  day 
of  January  in  each  year,  until  the  principal 
was  paid.  And  the  said  master  is  further  di- 
rected, during  the  first  year  of  the  said  ac- 
count, Commencing  on  the  1st  day  of  [*83 
January,  1803,  to  compute  interest  on  the  re- 
spective receipts  and  payments  by  the  defend- 
ant during  the  year,  to  the  end  thereof,  and 
strike  the  balance  of  such  interest,  and  carry 
the  same  into  the  column  of  simple  interest,  to 
be  added  to  or  deducted  from  the  interest  to  be 
computed  on  the  yearly  balance  of  the  princi- 
pal moneys.as  the  case  may  be;  and  such  amount 
of  interest,  at  the  end  of  the  year  1803,shall  be 
deemed  the  fund  out  of  which  payments  are 
made  during  the  ensuing  year  or  years,  until 
the  same  is  exhausted  ;  and  so  from  year  to 
year  until  the  termination  of  the  account,  ex- 
cept that  no  interest  after  the  year  1803  is  to  be 
credited  on  payments  made  by  the  defendant, 
until  such  fund  of  interest  as  aforesaid  shall 
first  have  been  exhausted;  but  as  to  any  excess 
of  payments,  interest  is  to  be  computed  there- 
on; and  in  case  it  shall  so  happen  that  at  the 
expiration  of  any  year,  the  balance  of  interest 
shall  be  found  in  favor  of  the  defendant,  then 
the  same  shall  be  applied  towards  diminishing 
the  principal  moneys  then  due  to  the  complain- 
ants, or  the  said  estate.  And  in  restating  said 
account,  the  payment  of  $13,814.12,  made  un- 
der the  order  of  the  court  since  the  date  of  the 
master's  report  aforesaid,  and  any  other  pay- 
ments, if  any,  made  under  the  order  of  the 
court  not  already  credited  the  defendant,  is  to 
be  allowed  the  defendant,  and  the  receipts  and 
payments  heretofore  allowed  by  the  master  are 
to  be  deemed  proved." 

The  parties  accordingly  attended  before  the 
master,  who,  May  1,  1827,  reported  that  he  had 
restated  the  accounts  as  directed  by  the  last  or- 
der, and  that  over  and  above  the  previous  pay- 
ments, there  was  a  balance  still  due  to  the  com- 
plainants, amounting  on  that  day  to  $12,544, 
to  wit:  $10,296.98  for  principal,  and  $2,241.02 
for  interest.  To  this  report  exceptions  were 
taken  on  both  sides,  none  of  which  were  al- 
lowed. The  opinion  delivered  by  Chancellor 
Jones  was  as  follows:  (This  opinion  not  being 
as  yet  published  in  the  Chancery  Report,  so 
that  it  can  be  referred  to,  is  unavoidably  in- 
serted here.) 

The  Chancellor.  Exceptions  were  taken 
by  both  parties  to  the  master's  second  report  in 
this  cause. 

*The  principal  exceptions  were  taken  [*84 
on  the  part  of  the  defendant,  and  consisted  of 
five. 

The  first  was  an  exception  to  certain  speci- 
fied sums  charged  to  the  defendant,  on  the 
argument,  this  exception  was  confined  to  the 
sum  of  $289.03,  under  date  of  Mar.  28,  1811, 
which  was  supposed  by  the  defendant  to  be  a 
sum  paid  by  Mr.  De  Peyster  to  Clarkson,  his 
co-guardian,  and  for  which  he  claimed  to  be 
entitled  to  credit. 

This  exception  is  founded  on  a  misconcep- 
tion of  the  fact.  On  turning  to  the  account,  it 
is  obvious  that  the  amount  in  question  was 
composed  of  moneys  received  by  Clarkson  ; 
and  in  the  account  of  Clarkson  with  the  estate, 
it  appears  to  its  proper  credit,  and  it  is  not 
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brought  into  the  account  of  Mr.  De  Peyster 
with  Clarkson, or  with  the  estate.  The  account 
of  the  co-guardian  was  settled,  and  the  balance 
paid  over  to  DePeyster,  and  with  that  balance 
only  he  is  charged.  The  master  was  right, 
therefore,  is  not  crediting  the  sum  in  question 
to  Mr.  De  Peyster. 

The  second  exception  relates  to  the  claim  of 
commissions.  On  the  argument,  this  excep- 
tion was  said  to  involve  the  question  of  the 
right  of  the  defendant  to  full  commissions  on 
his  receipts  during  the  lifetime  of  his  co-execu- 
tor and  guardian,  the  objection  being,  that  the 
master  had  allowed  half  only,  when  the  defend- 
ant was  entitled  to  full  commissions.  If  the 
master  had  allowed  the  defendant  half  commis- 
sions, on  his  own  receipts  and  payments,  and 
none  upon  those  of  his  co-executor,  the  rule 
would  have  been  liable  to  exception;  but  I  do 
not  discover  the  application  of  that  principal. 
The  halt  commission  during  the  lifetime  of  F. 
Clarkson,  appears  to  be  charged  on  all  the  re- 
ceipts and  payments  of  both  guardians  in  the 
same  manner  that  the  whole  commission  is  al- 
lowed subsequently  to  the  death  of  F.  Clark- 
son.  If  this  be  not  so,  then  it  ought  to  be  made 
so;  but  beyond  that  the  defendant  has  no  right- 
ful claim.  It  is  true  that  a  larger  commission 
was  charged  by  F.  Clarkson  than  is  now  al- 
lowed to  the  defendant;  but  that  charge  gives 
no  right  to  the  defendant.  Neither  of  the  guard- 
ians was,  during  the  lifetime  of  F.  Clarkson, 
entitled,  as  the  rule  then  stood, to  any  commis- 
sion. Their  services  were  gratuitous  ;  and  it 
85*]  is  only  under  *the  late  statute  that  any 
allowance  can  be  made.  The  allowance  author- 
ized by  this  statute  must  be  in  conformity  to 
the  rate  established  under  it.  In  strictness, the 
estate  of  F.  Clarkson  is  not  entitled  to  any  other 
allowance  than  that  given  by  the  statute.  But 
his  account  has  been  settled,  and  a  mercantile 
commission  allowed  him.  The  surviving  guard- 
ian has  credit, therefore,  in  his  settlement, for 
the  amount  thus  paid  to  or  retained  by  his  co- 
guardian, in  order  to  protect  him  from  the  con- 
sequence of  an  advance  which  might  otherwise 
be  considered  as  a  misapplication  of  the  money 
of  the  estate.  In  that  way  the  deceased  guard- 
ian obtains  full  mercantile  commissions  ;  but 
the  surviving  guardian  coming  now  to  account 
under  the  direction  of  the  court, must  conform 
to  the  rate  established  under  the  statute,  and 
can  claim  no  more  than  half  commissions  dur- 
ing the  life  of  the  co-guardian,  and  whole  com- 
missions after  his  death,  according  to  the  stat- 
ute rate.  If  such  commissions  have  been  al- 
lowed him,  he  has  no  cause  of  complaint ;  and 
I  see  no  reason  for  supposing  that  this  allow- 
ance has  been  curtailed. 

The  third  exception  is,  that  interest  has  been 
computed  on  each  sum  received  from  the  date 
of  the  receipt,  and  the  balance  of  interest,  at 
the  end  of  each  year,  applied  as  a  disbursement 
fund,  out  of  which  subsequent  payments  are  to 
be  made  until  exhausted,  without  any  allow- 
ance of  interest  upon  the  sums  disbursed  and 
paid  ;  and  it  is  objected  to  this  mode  of  ac- 
counting, that  the  effect  of  it  will  be  to  charge 
the  defendant  with  compound  interest. 

The  terms  of  the  direction  as  expressed  in 
the  order  are,  that,  in  restating  the  account, 
the  defendant  shall  be  chargeo  with  interest 
"on  all  moneys  received  by  him  during  each 
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year,  from  the  dates  of  such  receipts  respect- 
ively to  the  end  of  the  year ;  deducting  there- 
from, except  as  hereinafter  mentioned,  the  in- 
terest on  all  payments,  of  what  nature  or  kind 
soever,  from  the  respective  dates  thereof  to  the 
end  of  the  year  ;  and  that  the  interest  which 
shall  appear  at  the  end  of  any  year  during  the 
period  of  said  account  to  be  due  from  the  de- 
fendant, be  applied  toward  satisfying,  in  the 
first  instance,  as  far  as  the  same  shall  extend, 
and  before  resorting  to  the  principal,  any  pay- 
ments.including  expenditures  and  investments 
thereafter  made  by  the  defendant,  to  [*8G 
or  on  account  of  the  complainants,  or  their  es- 
tate, but  so,  nevertheless,  as  not  in  any  case  to 
compute  interest  on  interest ;  and  to  that  end, 
the  master  is  hereby  directed  to  carry  into  the 
said  account  the  interest  annually  accruing  on 
the  said  two  bonds,  on  the  first  day  of  Janu- 
ary in  each  year,  until  the  principal  was  paid. 
And  the  same  master  is  farther  directed,  dur- 
ing the  first  year  of  the  said  account,  com- 
mencing on  the  1  st  day  of  January,  1 803,  to  com- 
pute interest  on  the  respective  receipts  and 
payments  by  the  defendant  during  the  year, 
to  the  end  thereof,  and  strike  the  balance  of 
such  interest,  and  carry  the  same  into  the  col- 
umn of  simple  interest,  to  be  added  to  or  de- 
ducted from  the  interest  to  be  computed  on 
the  yearly  balance  of  the  principal  moneys,  as 
the  case  may  be;  and  such  amount  of  interest, 
at  the  end  of  the  year  1803,  shall  be  deemed 
the  fund  out  of  which  payments  are  made 
during  the  ensuing  year  or  years,  until  the 
same  is  exhausted  ;  and  so  from  year  to  year 
until  the  termination  of  the  account,  except 
that  no  interest  after  the  year  1803  is  to  be 
credited  on  payments  made  by  the  defendant, 
until  such  fund  of  interest  as  aforesaid  shall 
first  have  been  exhausted  ;  but  as  to  any  ex- 
cess of  payments,  interest  is  to  be  computed 
thereon  ;  and  in  case  it  shall  so  happen,  that  at 
the  expiration  of  any  year  the  balance  of  inter- 
est shall  be  found  in  favor  of  the  defendant, 
then  the  same  shall  be  applied  towards  dimin- 
ishing the  principal  moneys  then  due  to  the 
complainants,  or  the  said  estate." 

Does  this  method  of  accounting  bear  the  im- 
press of  the  principle  of  com  pound  interest;  or 
must  its  practical  results  necessarily  be  to 
charge  the  defendant  with  interest  upon  inter- 
est ?  As  I  understand  the  direction,  the  prin- 
ciple of  the  rule  it  prescribes  for  the  interest 
account  is  undeniably  just  ;  for  it  is  simply 
this,  that  the  interest  or  income  of  the  estate 
shall  first  be  applied  and  exhausted  in  the  sup- 
port of  the  children,  and  to  answer  the  other 
exigencies  9f  the  trust,  before  the  principal  is 
encroached  upon  for  those  purposes. 

Now  if  the  capital  was  invested,  and  produc- 
ing interest,  could  an  objection  be  raised  to  the 
rule,  which  should  require  and  enjoin  upon 
the  guardian  the  application  of  the  accruing 
interest  to  the  current  expenditures  of  [*87 
the  family  ?  Could  it  be  pretended  that  the  ex- 
penditures should  be  provided  for  by  sales  or 
collections  of  the  capital,  and  the  interest  or 
income  be  left  in  the  hands  of  the  administra- 
tor ;  or  would  the  administrator  be  justified  in 
such  a  course  of  administration  ?  Then,  can  it 
vary  the  rule,  that  the  administrator  retained 
and  used  the  funds  instead  of  investing  them? 
The  owners  of  the  estate  were  entitled  to  the 
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benefit  of  the  funds  and  of  the  produce  of 
them,  whether  invested  or  retained  and  used 
by  the  administrators;  and  if  they  are  charge- 
able with  interest  on  uninvested  money,  that 
interest  belonged  to  the  estate,  was  applicable 
to  the  payment  of  the  disbursements  and  ex- 
penditures, and  ought  to  be  so  applied  in  the 
first  instance. 

This  is  the  leading  principle  of  the  former 
decision  in  this  cause  ;  'and  further  reflection 
has  confirmed  me  in  the  correctness  of  it.  I 
cannot  reconcile  it  with  my  views  of  equity  as 
between  the  administrator  and  the  parties  in 
distribution,  or  the  guardian  and  ward,  that 
the  administrator  or  guardian  shall  be  permit- 
ted to  retain  the  money  belonging  to  the  estate 
he  has  in  charge,  and  either  apply  it  to  his  own 
use,  or  causelessly  suffer  it  to  lie  idle  and  ex- 
haust the  capital,  or  other  resources  of  the  es- 
tate, in  the  expenditures  or  payments  required 
by  the  exigencies  of  the  trust.  It  is  the  duty 
of  trustees  and  guardians  to  keep  the  moneys 
belonging  to  the  trust  estate  properly  invested. 
Circumstances  may  justify  a  deviation  from 
that  duty,  and  those  circumstances  may  be  so 
strong  as  to  require  the  trustee,  in  the  exercise 
of  sound  discretion,  to  refrain  from  making 
investments  ;  but  those  circumstances  rarely 
occur  ;  and  when  they  do,  the  trustee  is  bound 
to  state  them  to  the  court  as  the  reasons  for 
his  otherwise  culpable  neglect.  Ordinarily,  the 
duty  of  the  trustee  must  predominate,  and  he 
is  bound,  within  a  reasonable  time  to  be  al- 
lowed him  for  the  purpose,  to  see  that  the 
moneys  which  come  to  his  hands  in  the  course 
of  his  agency,  are  securely  and  beneficially  In- 
vested for  the  benefit  of  those  for  whom  he 
acts  ;  and  if  that  duty  be  neglected,  he  must 
88*]  be  *made  chargeable  with  the  interest  of 
the  unemployed  funds,  unless  satisfactory 
cause  be  shown  for  the  omission  to  invest  them. 

The  master  acted,  therefore,  upon  the  prin- 
ciple of  the  order  of  reference  in  charging  the 
surviving  guardian  in  this  case  with  the  inter- 
est of  all  all  the  uninvested  moneys  of  this  es- 
tate which  had  been  retained  by  him  in  his 
own  hands  ;  and  indeed,  in  this  case,  the  de- 
fendant himself  admits,  in  his  answer,  that  he 
was  accountable  for  interest  on  those  moneys, 
and  always  intended  to  allow  it.  He  did  right 
to  make  the  avowal  ;  it  was  a  candid  expres- 
sion of  an  honest  conviction  of  a  just  liability; 
and  on  that  ingenuous  admission,  if  no  other 
cause  had  existed,  he  must  have  been  charged 
with  interest. 

But  the  objection  is  not  to  the  charge  of  in- 
terest, but  to  the  mode  of  charging  it,  by  car- 
rying it  into  the  current  account,  as  so  much 
money  in  the  hands  of  the  guardian,  and  im- 
mediately applicable  to  his  disbursements  and 
payments  for,  the  account  of  his  wards.  How 
can  it  be  cause  of  objection  or  complaint  to 
the  guardian,  that  interest  money  which  he  ac- 
knowledged himself  bound  to  pay,  should  be 
appropriated  to  the  maintenance  of  his  wards? 
The  minor  children  had  a  right  to  the  income 
of  the  estate  for  their  support.  Interest  be- 
comes due  annually,  if  not  oftener;  and  it  sure- 
ly cannot  be  unjust  or  severe  upon  a  trustee 
who  uses  the  trust  moneys,  to  carry  that  inter- 

1.— The  decision,  pronounced  by  the  Chancellor 
(Jones)  In  March,  1827,  modifying  the  decree  of 
Chancellor  San ford. 
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est  to  a  disbursement  fund,  to  be  applied,  as 
occasion  may  require,  to  meet  the  exigencies 
of  the  trust.  If,  from  any  justifiable  cause, 
the  guardian  or  trustee  keeps  the  moneys  of 
his  ward  unemployed,  he  will,  by  showing  the 
fact,  excuse  himself  from  the  charge  of  inter- 
est; and  the  court  is  never  astute  in  the  reasons 
it  requires  for  this  prudential  course  of  the 
trustee,  and  never  imposes  on  him  the  necessi- 
ty of  investment  or  employment  of  the  funds 
where  he  would  incur  personal  danger,  or  the 
fund  would  be  put  at  great  hazard  by  parting 
with  it.  But  on  the  other  hand,  reasonable 
cause  must  appear  for  suffering  the  fund  to  re- 
main idle,  or  the  trustee  will  be  chargeable 
with  interest  for  it  on  the  ground  of  neglect  of 
his  duty  to  invest.  Where  no  investment  is 
made,  and  no  sufficient  reason  is  given  for  the 
omission,  the  charge  is  a  matter  of  course. 

*In  this  case,  for  the  reasons  already  [*89 
given,  the  gaardian  was  chargeable  with  inter- 
est on  the  funds  retained  by  him  ;  and  in  the 
former,  as  well  as  the  present  account,  that 
charge  appears.  At  the  end  of  each  year,  then, 
the  interest  of  those  moneys,  for  that  year,  be- 
came due  to  the  estate  ;  and,  together  with  the 
receipts  of  rents  and  dividends  of  stocks  with- 
in the  year,  if.  not  required  for  the  exigencies 
of  the  wards  or  the  estate  during  the  year, 
properly  made  an  item  of  charge  against  the 
guardian,  and  became  immediately  applicable 
to  future  disbursements  and  payments,  as  the 
same  should  be  required. 

But  it  is  objected  that  the  interest  is  charged 
on  the  receipts  within  the  year,  from  the  times 
of  the  receipts  to  the  end  of  the  year.  That 
mode  of  stating  the  account  was  directed  by 
the  order.  It  is  not  confined  to  receipts,  but  is 
applied  equally  to  payments  within  the  year. 
It  was  a  direction  given  by  the  request  of  the 
accounting  party,  for  the  purpose  of  allowing 
him  the  full  benefit  of  payments  made  within 
the  year,  and  when  the  receipts  of  the  year 
might  not  be  sufficient  to  meet  the  payments. 
It  was  descending  more  into  minutiae,  and  cal- 
culating more  closely  than  exactly  accorded 
with  my  own  views,  which  would  have  been 
better  consulted  by  allowing  no  interest  on 
moneys  received  until  six  months  after  the 
time  of  the  receipt,  nor  on  payments,  as  long 
as  any  balance  of  the  interest  fund,  and  the 
previous  receipts  within  the  year,  were  suffi- 
cient to  meet  them.  But  as  there  was  nothing 
wrong  in  the  principle  of  the  method  proposed, 
I  yielded  to  the  application  of  the  parties  in 
granting  it.  That  direction  does  not  form  a 
just  ground  of  complaint  by  either  of  the  par- 
ties, as  it  was  assented  to  by  both.  Indeed,  the 
objection  did  not  appear  to  be  much  pressed. 
The  gravamen  was  supposed  to  be,  that  the 
method  of  stating  the  account,  in  its  general 
operation,  produces  the  effect  of  an  allowance 
of  compound  interest. 

If  by  compound  interest  is  meant  the  charge 
of  interest  upon  moneys  which  become  due 
for  interest,  by  carrying  such  moneys  into  the 
account  as  items  of  principal,  and  computing 
interest  upon  them,  which  is  the  sense  I  attach 
to  the  terms,  the  method  of  accounting  directed 
by  this  order,  and  pursued  *by  the  mas-  [*OO 
ter,  is  not.  either  in  principle  or  its  practical 
operation,  a  system  for  compounding  the  in- 
terest. When  the  disbursements  are  equal  in 
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amount  to  the  whole  income  of  the  estate,  the 
trustee  or  guardian  is  obliged  to  pay  the  entire 
interest,  as  it  becomes  due,  in  the  expenditures 
and  disbursements  he  makes  for  the  estate,  and 
the  parties  interested  in  that  estate,  of  course, 
reap  all  the  benefit  of  a  punctual  payment  of 
interest  and,  consequently,  in  case  of  invest- 
ments of  interest,  will  have  the  benefit  of  the 
revenue,  or  interest  which  may  afterwards  ac- 
crue from  what  may  be  so  invested.  But  in 
no  other  way  does  this  mode  of  accounting  for 
interest,  and  of  appropriating  the  fund  it 
forms,  partake  of  the  character,  or  produce 
the  consequences  of  compound  interest.  To 
the  full  extent,  that  by  such  method  of  ac- 
counting the  interest  of  trust  moneys  as  it  be- 
comes due,  or  after  it  is  due,  whether  payable 
by  the  trustees  or  by  strangers,  is  applied  to 
the  current  expenses  of  the  trust,  and  to  neces- 
sary investments  in  the  first  instance,  and  be- 
fore the  capital  is  allowed  to  be  touched,  is  too 
obviously  just  to  admit  of  a  question ;  and 
however  nearly  it  may  approach  to  the  opera- 
tion of  compound  interest,  and  even  if  it  pro- 
duced the  same  effect,  the  accounting  party 
cannot  complain  of  it,  without  asserting  the 
preposterous  claim  to  the  right  of  applying  the 
principal  of  his  ward's  estate  to  the  current  de- 
mands of  the  trust,  and  leaving,  at  the  same 
time,  an  arrear  of  interest  owing  by  himself  to 
the  trust  estate  unpaid,  and  to  remain  in  his 
hands  during  the  minority  of  the  wards,  un- 
availing to  them,  but  in  ease  and  favor  of  him- 
self. 

A  statement  was  offered  by  the  defendant's 
counsel,  to  show  the  operation  of  the  principle 
directed  by  the  order  of  reference  to  be  applied 
to  this  account;  and  that  statement  was  said  to 
show,  that  a  capital  of  $15,307.82,  on  that  prin- 
ciple, produces  an  accumulation  of  $36,055.79 
in  eight  years  and,  consequently,  more  than 
doubles  itself  in  that  period. 

It  would  be  strange,  indeed,  that  such 
should  be  the  result  of  the  rule,  which  simply 
directs,  that  in  taking  the  account,  the  interest 
shall  be  first  applied  to  the  payment  of  the 
disbursements.  No  interest  can,  in  any  form, 
be  charged,  under  that  direction,  upon  any  ar- 
9 1*]  rear  of  interest.  The  accruing  *interest 
never  becomes,  in  any  shape,  a  new  capital, 
carrying  interest,  unless  that  accruing  interest 
be  actually  invested  in  stocks  or  loans  which 
produce  interest,  and  which  would  then  yield 
to  the  trustee  or  guardian  the  fruit  which  he 
reaps  for  his  wards.  If  his  expenditures  and 
investments  for  his  wards  absorb  the  whole  of 
the  current  interest  on  the  funds,  he  merely 
pays  them  the  interest  he  owes  them,  but  is 
not  charged  with  any  interest  on  the  sums  thus 
expended  or  invested.  At  the  utmost,  there- 
fore, he  could  not  be  chargeable,  by  such  an 
operation,  with  more  than  payment  punctual- 
ly of  the  interest  as  it  fell  due,  in  the  shape  of 
expenditures  and  investments;  and,  whenever 
those  expenditures  and  investments  do  not  ex- 
haust the  interest,  the  arrearages  stand  as  a 
stationary  fund,  applicable  to  such  payments, 
when  they  shall  afterwards  be  made,  but  with- 
out carrying  interest  in  the  meantime. 

If  the  rule  had  been  carried  to  the  extent  of 
requiring  the  guardian  to  invest  the  interest 
money,  not  otherwise  disbursed  by  him,  as  the 
same  became  due  from  him,  and  he  became 
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chargeable  therewith,  and  the  order  had  di- 
rected that  all  unexpended  interest  moneys 
should  be  deemed  to  be  invested  and  be 
charged,  and  carry  interest  as  principal  sums, 
there  would  have  been  a  foundation  for  assim- 
ilating the  method  of  accounting,  on  such 
principles,  to  the  rule  of  compound  interest. 
But  this  order  gives  no  such  direction.  On  the 
contrary,  it  forbids  the  charge  of  any  arrear 
or  balance  of  interest  to  the  defendant,  as  an 
item  of  principal,  or  the  allowance  of  interest 
upon  any  such  arrear  or  balance  of  interest,  and 
directs  such  surplus,  if  any,  at  the  end  of  each 
year,  to  be  carried  into  an  account,  denomi- 
nated the  disbursement  account,  which  is  to  be 
applied  to  disbursements  and  payments,  but  not 
to  draw  interest;  and  that  mode  of  accounting 
can  never  produce  a  balance  at  any  given  peri- 
od of  time,  however  remote,  which  shall  exceed 
the  aggregate  amount  of  principal  sums,  with 
lawful  interest,  after  deducting  the  disburse- 
ments and  payments  of  the  accounting  party. 
There  must  be  some  fallacy,  then,  in  a  state- 
ment which  produces  such  a  different  result. 

*By  that  statement,  the  balance  stated  [*92 
by  Master  Bolton  in  his  first  report  to  be  due 
for  principal  Jan.  1,  1815, is  assumed  and  taken 
to  be  the  whole  principal  sum  then  due  from 
the  defendant,  and  his  subsequent  payments 
are  placed  against  that  principal  sum  and  the 
interest  then  due  upon  the  items  composing  it. 
Thus,  by  that  report,  the  balance  of  principal 
Jan.l, 1815, including  the  defendant's  bond  and 
the  bond  of  Hake,  appeared  to  be  $15.307.82. 
and  the  items  of  interest  carried  into  the  col- 
umn of  interest  in  the  account  at  that  time,  ac- 
cording to  this  report,  amounted  to  $3,345.61, 
making,  with  the  interest  on  the  bonds  of  the 
defendant  and  Hake  to  that  time,  in  the  whole, 
$21,284.26  ;  and  the  subsequent  parts  of  the 
same  report  show  disbursements  of  principal 
moneys  from  Jan.  1815,  to  Jan.  1823,  to  the 
amount  of  $9,930.21;  and  the  defendant  paid 
during  that  interval,  under  the  orders  of  the 
court,  the  two  sums  of  $5,743.90,  Sep.  8,  1823, 
and  $13,814.12,  Nov.  19,1825;  and  a  further  bal- 
ance is  now  found  against  him  of  $12,544, 
making  in  all  the  enormous  sum  of  $42,032.23  ; 
so  that,  after  deducting  the  arrears  of  interest, 
there  would  be  $36,055.79,  for  which  the  de- 
fendant would  be  accountable,  apparently  aris- 
ing from  a  capital  of  only  $15,307.82. 

A  brief  analysis  of  this  statement  will  show 
its  fallacy. 

The  first  error  is  in  the  assumption  of 
$15,307.82,  including  the  two  bonds,  as  the 
principal  sum  in  the  hands  of  the  defendant 
Jan.  1,  1815. 

The  first  report  of  Master  Bolton,  it  is  true, 
does  show  that  balance  on  that  day  ;  but  it 
must  be  borne  in  mind,  that  the  first  report 
was  made  on  the  principle  which  has  been  dis- 
carded by  the  court,  and  by  which  the  annual 
interests  were  carried  into  an  interest  column, 
to  be  left  and  remain  untouched  to  the  close 
of  the  account  at  the  termination  of  the  guard- 
ianship, and  all  the  disbursements  of  the 
guardian  were  to  be  taken  out  of  the  capital. 
This  rule  of  accounting  had  been  applied  in 
stating  the  account,  from  its  commencement 
in  Oct.,  1802,  to  Jan.  1815,  a  period  of  about  12 
years,  and  had  reduced  the  capital  or  princi- 
pal sums  belonging  *to  the  estate,  by  the  [*93 
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annual  deductions  from  it  of  all  the  disburse- 
ments and  payments  of  the  guardian, which  the 
rents  and  dividends  proved  deficient  to  provide 
for  and  satisfy,  while  the  interest  of  the  cap- 
ital was  lying  dead  in  the  hands  of  the  guard- 
ian, and  formed  an  unavailable  item  in  the  ac- 
count. 

The  rule  directed  by  the  second  order  to  be 
applied  in  stating  the  account,  produced  very 
different  results,  by  making  the  accruing  in- 
terest an  active  and  available  fund  for  disburse- 
ments and  payments.  It  rescues  the  capital 
from  the  moth  that  was  consuming  it,  and  re- 
places in  the  account  the  defalcation  it  had  suf- 
fered from  the  previous  method  of  accounting, 
and  by  which  its  apparent  reduction  had  been 
occasioned. 

To  test  the  operation  of  the  method  of  ac- 
counting prescribed  by  the  second  order,  and 
to  contrast  its  bearings  upon  the  account  with 
those  of  the  rule  previously  applied  to  the  first 
account — if  we  begin  with  Jan.  1, 1815,  we  must 
take  the  balances  of  principal  and  interest  due 
on  that  day  according  to  the  present  report. 
These  balances  are, 

Of  principal,      -  $16,391  30 

To  which  add  the  two  bonds,       -        4,500  00 


$20,891  30 
And  of  interestor  disbursement  fund, $1,388  25 

Thus  showing  a  difference  of  full  $5,500  of 
principal  between  the  two  accounts  at  the  first 
stage  or  commencement  of  the  computation. 

Again;  the  statement  submitted  by  the  coun- 
sel assumes  that  the  two  sums  paid  under  the 
orders  of  the  court  were  taken  out  of  the  cap- 
ital, or,  at  least,  out  of  the  capital  and  arrears 
of  interest  due  Jan.  1,  1815,  for  no  other  means 
of  making  the  payments  are  mentioned  in  that 
statement ;  and  yet  it  is  apparent,  on  the  face 
of  the  statement,  that  after  deducting  the  dis- 
bursements between  Jan.  1815,  and  Jan.  1823, 
there  stated  at  $9,930.21,  the  whole  balance  of 
principal  •  and  interest  of  the  account  Jan.  1, 
1815,  was  inadequate  to  those  two  payments. 
94*]  *But  it  will  be  seen  that  no  notice  is  tak- 
en in  that  statement  of  the  interest  on  the  bonds 
of  the  defendant  and  Hake,  and  on  the  bal- 
ances of  principal  subsequently  to  Jan.  1,1815, 
which,  according  to  the  first  report  of  Mr.  Bol- 
ton,  amounted  together  to  upwards  of  $10,000. 
It  was  this  interest,  out  of  which,  on  the 
principals  of  the  first  account,  much  the  larger 
portion  of  the  sums  paid  under  the  orders  of 
the  court  were  taken.  Thus  it  appears  by  the 
master's  first  report,  that  of  the  amount  paid 
under  the  order  of  Sep.  8,  1823,  the  sum  of 
$3,081.44  was  taken  from  the  arrears  of  inter- 
est on  the  two  bonds,  $162.50  from  the  rent  ac- 
count, and  $2,500  from  principal,  being  the 
amount  of  the  defendant's  bond  for  that  sum, 
and  that  the  sum  of  $13,814.12  paid  Nov.  19, 
1825,  consisted  entirely  of  interest,  with  the  ex- 
ception of  the  Hake  bond  for  $2,000,  and  $581 
in  dividends  received  on  stocks  in  1823.  By  the 
first  report  of  the  master,  then,  stating  the  ac- 
count upon  the  principals  then  applied, the  pay- 
ments made  by  the  defendant  subsequently  to 
Jan.  1,  1815,  are,  for  disbursements,  $9.930.21, 
and  under  the  two  orders,  $19,558,  together 
$29,488.23.  And  the  means  of  making  those 
payments  were,  the  balance  of  principal  Jan. 
1,  1815,  including  the  two  bonds,  $15,307.82  : 
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the  arrears  of  interest  then  due,  $3,345.56;  sub- 
sequent interest,  includingarrearson  the  bonds, 
about  $11,000 ;  stock  dividends  and  rents  in 
1823,  $743.56;  together  $30,396.88;  being  more 
than  the  payments — so  that  the  sum  claimed  to 
be  now  due  is  the  difference  between  the  two 
modes  of  stating  the  account  ;  and  an  inspec- 
tion of  the  account,  as  now  stated,  will  show 
that  the  difference  of  the  balances  is  the  result 
of  the  fair  application  of  the  rule  charging 
simple  interest  only,  and  applying  that  inter- 
est, in  the  first  instance,  to  the  payment  of  the 
disbursements  incident  to  the  trust,  and  the  in- 
vestments of  the  guardians.  And  this  exposi- 
tion of  the  principles  of  the  account  will  rescue 
it  from  the  imputation  of  severity  and  oppres- 
sion, and  satisfy  every  rational  mind  that  it 
does  no  more  than  render  justice  to  the  com- 
plainants, without  injury  to  the  accounting 
party. 

The  fourth  and  fifth  exceptions  are,  that  in- 
terest is  continued  on  principal  sums  after  the 
same  were  paid.  This  exception  *pro-  [*95 
ceeds  on  the  assumption  that  the  first  account 
was  correctly  stated,  and  that  the  principal 
moneys  were  exhausted  by  the  disbursements 
of  the  guardian  for  his  wards  ;  but  I  have  al- 
ready declared  that  mode  of  stating  the  account 
to  be  founded  in  error. 

The  account  has  been  restated,  and  the  mis- 
take rectified.  The  accounts,  as  now  presented, 
show  that  a  large  balance  of  principal  moneys 
renamed  in  the  hands  of  the  guardian  when 
those  payments  were  directed.  There  was  a 
balance  of  interest  in  arrear  at  the  time  of  the 
first  payment,  and  that  balance  was  applicable, 
in  the  first  instance,  to  that  payment.  On  look- 
ing at  the  schedule  annexed  to  the  master's  re- 
port.it  appears  that  those  payments  are  credited 
to  disbursement  account,  and,  after  exhausting 
it,  the  balance  goes  to  reduce  the  amount  of 
capital;  and  that  was,  I  think, the  proper  mode 
of  stating  the  account.  I  see  no  ground  of  ob- 
jection in  that  respect,  and  the  exception  must 
be  disallowed. 

The  two  exceptions  taken  on  the  part  of  the 
complainants  relate  to  the  charge  of  commis- 
sions. The  master  has  allowed  the  defendant 
commissions  on  the  entire  amount  of  receipts 
and  payments  resulting  from  the  account  as 
now  stated,  and  I  think  he  was  right  in  mak- 
ing that  allowance.  The  guardian  is  entitled 
to  his  commission  on  his  whole  receipts  and 
disbursements,  and  if  the  account  is  computed 
on  erroneous  principles,  and  a  less  balance  is 
thereby  produced  than  he  is  justly  chargeable 
with  and  his  commission  is  proportionably  re- 
duced, there  can  be  no  reason  why  the  correc- 
tion of  that  error  should  not  correct  the  error 
in  the  commissions  also.  The  erroneous  charge 
of  commissions  grew  out  of  the  first  mistake, 
and  must  be  rectified  with  it.  There  was  no 
direction  necessary.  The  principles  of  justice 
required,  and  the  master  did  right  to  exercise 
the  power  as  incident  to  the  principal  direction, 
to  restate  the  account. 

But  he  has  allowed  commissions  on  the  an- 
nual balances.  This  resulted  from  the  annual 
statements  ;  and  as  the  account  is  considered 
as  settled  annually, the  commission  must  be  re- 
garded as  earned  and  due  at  the  end  of  each 
year.  It  is  for  the  benefit  of  the  wards  to  have 
these  annual  rests,  and  the  accounting  party  is 
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entitled  to  have  his  compensation  allowed  him 
96*]  *on  the  same  principle.  It  is  no  objec- 
tion to  this  allowance,  that  the  operation  is  to 
allow  the  guardian  interest  on  his  commissions; 
for  that  operation  is  produced  by  every  allow- 
ance and  payment  on  both  sides,  from  the  mo- 
ment that  an  effective  credit  is  give.  Nor  do  I 
attach  any  importance  to  the  objection,  that 
commissions,  by  this  method  of  accounting, 
are  allowed  for  services  performed,  before  the 
passage  of  the  Act  authorizing  them.  That 
•effect  is  produced  by  any  mode  of  stating  the 
account.  I  consider  it  as  sanctioned  and  es- 
tablished by  the  case  of  Benson  v.  M '  Whorter. 
The  principle  appears  to  me  to  be  reasonable 
and  just,  and  I  approve  of  the  decision.  The 
Legislature  authorized  the  allowance  on  the 
ground  that  it  was  a  meritorious  charge,  and  it 
is  equally  so,  whether  the  service  was  rendered 
before  or  after  the  act;  and  the  principle  is  the 
same,  whether  it  is  allowed  at  the  end  of  each 
year,  or  at  the  close  of  the  account. 

These  exceptions  are,  therefore.overruled.(a) 
97*]  *Subsequently  the  defendant  pre- 
sented to  the  Chancellor  a  petition  for  a  rehear- 
ing, on  the  ground  that  the  master  was  directed 
by  the  decretal  order  Mar.  30,  1827,  to  allow 
interest  on  the  moneys  received  by  the  defend- 
ant from  the  time  of  the  receipt  of  the  same, 
without  any  time  being  allowed  for  investing 
the  same;  whereupon  the  Chancellor  made  the 
following  order  :  "  That  if  the  complainants 
shall  consent  to  deduct  from  the  amount  new 
reported  due,  the  difference  between  that 
amount  or  balance  and  the  amount  or  balance 
which  shall  result  from  and  be  produced  by  so 
varying  the  account  as  to  charge  interest  on 
the  sums  received  from  the  end  of  six  months 
after  the  day  of  the  receipt  thereof,  as  stated 
in  the  account.up  to  the  end  of  the  year  where- 
in the  interest  shall  on  that  principal  begin  to 
run,  and  by  farther  varying  the  said  account 

(a)  The  f allowing  is  the  statement  of  the  defend- 
ant's counsel  referred  to  In  the  foregoing  opinion  : 

1.  The  stocks  have  been  replaced  and  transferred 
under  the  order  of  the  Sep.  8, 1823.  They,  of  course, 
are  not  taken  Into  account. 

The  whole  principal  in  the  defendant's  hands  Jan. 
1, 1815,  which  was  the  date  of  the  largest  balance,  as 
appears  by  Mr.  Bo)  ton's  first  re- 
port, was  $10,807  82 
To  this  is  to  be  added  the  defend- 
ant's own  bond,  2,500  00 
And  Samuel  Hake's  bond,  2,000  00 

Whole  principal,  $15,307  82 

He  has  paia  as  follows : 
1.  The  balance  of   principal,  by 

Mr.  Bolton's  first  report,  Jan. 

1, 1813,  was  $    877  61 

Deducted  from  the  10.807  82 


$9,930  21 

2.  Under  the  order  of  Sep.  8, 1833,    5,743  90 

3,  Do.  Nov.  19, 1825,  13,814  12 

$29,488  23 

Add  to  this  the  additional  inter- 
est now  computed,  12,544  00 

Deduct  from  this  the  simple  inter- 
est due  Jan.  1, 1815,  $3,345  56 
Do.  then  due  on  the  bond  of  2,500,  2,070  88 
Do.  on  Hake's  bond,  2,000,  560  00 


$42,032  23 


5,97644 
$36,055  79 

The  result  is,  that  the  principal  of  $15,307.82  in 
eight  years,  produces  an  accumulation  of  $36,055.79, 
that  is,  considerably  more  than  doubles  itself  in  that 
time. 
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so  as  to  allow  or  credit  no  interest  on  any  dis- 
bursement or  payment  by  the  said  defendant, 
except  in  cases,  if  any,  where  such  disburse- 
ment or  payment  shall  exceed  the  money  then 
in  the  hands  of  the  said  defendant  ;  and  in 
such  cases.on  the  excess  only  of  such  disburse- 
ments.and  payment  over  and  above  the  money 
then  in  the  hands  of  the  said  defendant,  such 
assent  to  be  signified  by  the  application  of  the 
complainant's  solicitor  to  the  master  to  ascer- 
tain such  difference  or  deduction  so  to  be  made, 
and  such  difference  or  deduction  to  be  ascer- 
tained by  the  master  by  a  computation  to  be  by 
him  forthwith  made,  no  notice  being  neces- 
sary, then  and  in  such  case  the  application  for 
a  rehearing  is  denied,  and  the  costs  of  this  ap- 
plication,and  of  the  master  in  making  the  com- 
pution  hereby  directed,  and  the  costs  and 
charges  incident  thereon,  to  be  paid  by  the 
said  defendant,  Frederick  De  Peyster  ;  but  if 
the  complainant  shall  not  assent  to  such  de- 
duction, then  the  application  for  a  rehearing 
shall  be  granted,  on  the  payment  by  the  de- 
fendant, Frederick  De  Peyster,  of  the  costs  of 
the  said  application." 

The  complainants  assented  to  this  order,  and 
the  master,  on  reference  to  him,  reported  that 
the  difference  produced  *by  varying  the  [*98 
account  in  conformity  to  the  order  last  men- 
tioned was  $834.26,  which,  deducted  from  the 
balance  stated  in  his  former  report,  left  the 
sum  of  $11,709.74  due  from  the  defendant  ; 
upon  the  coming  in  of  which  report,  the  Chan- 
cellor made  his  final  decree,  that  the  defendant 
pay  to  the  complainants  the  sum  of  $11,709.74, 
with  interest  from  May  1,  1827,  and  the  costs 
of  suit  to  be  taxed,  and  that  the  complainants 
have  execution,  &c.  The  defendant  appealed. 

Mr.  J.  Duer,  for  appellant,  disclaimed  the 
intention  to  controvert  the  principle  that  the 
balances  remaining  on  hand  from  year  to  year, 
and  not  the  principal,  should  have  been  ap- 
plied by  the'executor  to  the  disbursements  nec- 
essary for  the  infants  and  their  estate.but  con- 
tended that  the  account  had  been  improperly 
stated  under  the  principle  settled  by  the  de- 
cree. The  main  question  is,  has  the  executor 
been  guilty  of  such  neglect  of  duty  as  ought  to 
subject  him  to  punishment  ?  He  has  always 
been  willing  to  allow  an  interest  of  seven  per 
cent,  on  balances  remaining  in  his  hands,  but 
has  objected  to  pay  compound  interest  which 
was  demanded  by  the  respondents,  and  which, 
as  the  appellant  insists,  has  been  allowed  by 
the  master.  Although  the  decree  disclaims  the 
intention  of  allowing  compound  interest,  the 
result  is  the  same.  A  mode  of  calculation  pro- 
ducing the  same  result  as  compound  interest  is 
equally  objectionable,  whether  called  by  one 
name  or  another  ;  and  by  the  mode  of  calcula- 
tion adopted,  the  executor  is  subject  to  a  bal- 
ance even  greater  than  what  compound  inter- 
est would  produce. 

Laxity  and  rigor  in  applying  the  principles 
of  law  defining  the  duties  and  liabilities  of  ex- 
ecutors, ought  both  to  be  avoided,  as  said  by 
Chancellor  Sanford,  in  his  opinion  pronounced 
in  this  case:  "A  jealous  severity, which  would 
deter  prudent  men  from  accepting  these  trusts, 
and  a  lax  indulgence  which  would  invite  men 
to  accept  them  for  gain,  are  extremes  which 
are  equally  inexpedient." 

In  the  case  of  Schieffelin  v.  Stewart,  1  Johns. 

WEND.  2. 
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Ch.,  620,  Chancellor  Kent  allowed  compound 
interest  in  the  stating  of  an  account  against  an 
•executor,  on  the  ground  that  the  trust  money 
had  been  used  by  him.  The  reasoning  in  that 
O9*]case  *embraces  the  circumstances  of  this; 
and  as  that  decision  has  ever  since  been  con- 
sidered as  establishing  the  law  here.it  becomes 
important  to  inquire  whether  it  is  supported 
by  authority. 

In  2  Atk.,  106,  it  is  said  that  the  executor  has 
-a  right  to  use  the  money  of  the  estate;  and  in 
the  same  book,  page  603,  it  is  observed  that  no 
case  had  occurred  in  which  an  executor  had 
been  holden  liable  for  interest.  The  reason 
was,  that  the  executor  was  responsible  for  the 
trust  fund,  if  lost,  though  invested  with  the 
greatest  prudence.  Not  long  after  it  was  hold- 
-en  that  it  was  his  duty  to  make  investments; 
and  out  of  this  charge  of  principle  as  to  the 
duties  of  executors,  sprung  the  doctrine  of  lia- 
bility to  pay  interest.  No  traces  of  this  doc- 
trine, however,  can  be  found  until  the  time  of 
Ld.  Thurlow.  In  1  Bro.,  360,  is  found  the  first 
<:ase  subjecting  the  executor  to  the  payment  of 
interest.  He  had  mixed  the  testator's  money 
with  his  own,  and  applied  it  in  the  course  of 
trade.  The  only  question,  however,  was, 
whether  interest  should  be  allowed,  and  not 
whether  the  executor  should  be  charged  with 
•compound  interest.  Rests  were  made,  but  they 
were  necessary  to  ascertain  balances,  and  not 
for  the  purpose  of  charging  compound  interest, 
as  inferred  by  Chancellor  Kent.  Ld.  Eldon,  in 
11  Ves.,  92,  says:  "  From  the  direction  of  rests, 
it  is  not  to  be  inferred  that  compound  interest 
will  be  allowed."  In  1  Bro.,  375,  the  liability 
of  the  executor  to  pay  interest  is  placed  upon 
the  ground  that  he  had  applied  the  funds  to  his 
•own  use,  and  had  made  profits.  In  the  case  of 
Trevesv.  Townshend,  1  Bro.,  384,  reported  more 
fully  in  1  Cox  Cas.,  51,  an  assignee  of  a  bank- 
rupt, who  had  neglected  to  pay  over  the  money 
of  the  estate,  was  decreed  to  pay  5  per  cent., 
though  4  percent,  was  the  usual  interest  of  the 
•court.  The  counsel  also  cited  2  Bro.,  430;  2 
Cox,  113;  8.  C.,  3  Bro.,  73,  107;  4  Ves.,  Jr., 
620,  101;  5  Ves.,  Jr.,  800;  11  Ves.;  61,  581,  to 
show  that  no  more  than  5  per  cent,  interest 
was  allowed  against  an  executor,  although  he 
had  used  the  trust  funds.  Raphael  v.  Boehm,  11 
Ves. ,  92,  is  the  only  case  to  be  found  in  which 
compound  interest  was  allowed  against  an  ex- 
ecutor. The  decree  was  made  by  Ld.  Eldon. 
1OO*J  It  was  afterwards  *reviewed  by  Ld. 
Erskine,  13  Ves.,  407,  and  subsequently  again 
by  Ld.  Eldon,  13  Ves.,  590.  It  was  founded 
on  the  peculiar  circumstances  of  the  case.  The 
will  of  the  testator  directing  that  the  money 
which  should  be  received  from  time  to  time 
should  be  invested,  and  that  the  executor 
should  make  no  profits  from  the  estate,  the  ex- 
ecutor assumed  the  trust  under  these  special 
•directions,  and  the  decision  was  based  upon 
the  terms  of  the  will,  and  not  upon  the  general 
rule  of  law.  The  case  of  Raphael  v.  Boehm  has 
not  only  been  shaken,  but  overruled  by  other 
decisions.  Whilst  that  cause  was  yet  pending, 
and  subsequent  to  the  first  decree,  the  case  of 
AMurnham  v.  Thompson,  13  Ves.,  402,  was 
decided,  in  which  the  trust  was  the  same  ;  but 
compound  interest  was  not  ewen  asked  for, 
much  less  allowed.  The  case  in  12  Ves. ,  127, 
•cited  by  Chancellor  Kent,  does  not  support  the 


decision  in  Raphael  v.  Boehm.  The  case  of 
Tabbs  v.  Carpenter,  1  Madd.,  297,  supports 
the  position  that  the  executor  is  liable  only  to 
simple,  and  not  compound  interest,  where  he 
has  made  no  profits  from  the  estate.  There 
the  direction  in  the  will  was  the  same  as  in 
Raphael  v.  Boehm,  and  yet  the  executor  was 
charged  only  with  simple  interest.  The  rule 
in  England  now  is,  where  the  executor  neg- 
lects to  invest,  he  is  charged  with  4  per  cent., 
and  where  he  uses  the  money,  with  5  per  cent.  ; 
but  in  no  case  does  he  pay  compound  interest. 
Both  Chancellors  concur  in  acquitting  the  de- 
fendant of  a  fraudulent  breach  of  trust.  He 
is  chargeable,  therefore,  only  with  a  neglect  of 
duty  and,  according  to  the  rule  established  in 
England,  would  be  liable  only  to  equitable  and 
not  to  legal  interest.  In  the  abstract,  the  rule 
of  compound  interest  appears  just  and  reason- 
able. Theoretically,  it  applies  to  every  case 
and  appears  unanswerable  ;  but  practically,  it 
is  refuted.  It  proceeds  upon  false  premises, 
supposing  punctual  payments  and  immediate 
investments. 

The  account  ought  not  to  have  commenced 
until  after  the  death  of  Freeman  Clarkson,  the 
co-executor  and  co-guardian.  His  accounting 
is  not  called  in  question,  nor  are  his  represent- 
atives made  parties.  The  account,  therefore, 
ought  to  have  commenced  in  1811,  and  not  in 
1802.  Besides,  for  the  first  and  second  years, 
the  executors  had  the  right  to  *retain  [*1O1 
in  their  hands  the  moneys  of  the  estate  to  meet 
the  necessary  advances,  disbursements  and 
contingent  demands,  although  the  probable 
income  of  the  estate  might  be  supposed  ade- 
quate to  the  necessary  expenditures.  Previous 
to  1811,  an  allowance  of  interest  was  made  by 
the  executors  of  what  they  deemed  just ;  and 
as  the  representatives  of  the  deceased  execu- 
tor have  not  been  made  parties,  and  the  fair- 
ness and  correctness  of  Freeman  Clarkson's 
conduct  is  admitted,  there  is  no  reason  in 
charging  the  defendant  in  relation  to  the  es- 
tate previous  to  1811,  and  the  complainants 
are  precluded  from  opening  the  accounts  pre- 
vious to  that  time. 

It  was  wrong  to  charge  the  defendant  with 
the  loss  sustained  by  the  sale  of  the  stock.  The 
defendant  had  been  compelled  to  pay  the 
money  into  court  on  the  application  of  the 
complainants,  and  they  ought  to  have  been 
charged  with  the  loss. 

Mr.  J.  I.  Roosevelt,  Jr.,  for  respondents. 
The  defendant  must  abide  by  the  loss  on  the 
stock  sold.  The  complainants  offered  to  accept 
the  money  instead  of  having  it  invested,  and 
advised  to  an  investment,  which  would  have 
yielded  a  profit ;  but  this  advice  was  rejected. 
Why,  then,  should  they  be  held  responsible 
for  the  loss?  Besides,  the  defendant  pannot  be 
heard  on  this  point,  not  having  appealed  with- 
in 15  days,  the  time  limited  for  the  appeal 
from  interlocutory  orders. 

A  trustee  who  neglects  to  invest  the  trust 
moneys,  and  uses  them  for  his  own  benefit,  is 
chargeable  with  interest,  the  same  as  if  he  had 
put  out  the  money  on  loan,  and  actually  re- 
ceived the  interest.  The  counsel  insisted  that 
the  defendant  had  subjected  himself  not  only 
to  the  charge  of  neglect  of  duty,  but  to  that  of 
gross  delinquency,  and  commented  upon  vari- 
ous circumstances  in  support  of  his  allegation. 
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He  urged  that  the  defendant  had  refused  to 
produce  his  book  of  accounts,  from  -which  the 
profits  he  had  made  might  have  appeared  ;  and 
that  by  the  law,  as  settled  both  in  England  and 
this  country  .where  a  trustee  uses  the  trust  fund, 
and  refuses  to  show  the  profits,  he  is  liable  to 
the  charge  of  compound  interest.  The  direc- 
tion in  the  will  in  the  case  of  Raphael  v. 
Boehm,  to  invest  the  moneys,  and  in  which 
1O2*]  case  the  executor  *was  decreed  to  pay 
compound  interest,  imposed  no  greater  obliga- 
tion of  vigilance  than  the  defendant  in  this 
case  was  under,  standing  in  the  double  rela- 
tion of  executor  and  guardian  to  the  infants. 
In  Dornford  v.  Dornford,  12  Ves.,  127,  com- 
pound interest  was  allowed,  which  case  was 
decided  before  the  final  decree  in  Raphael  v. 
Boehm.  In  Scheiffelin  v.  Stewart,  1  Johns.  Ch., 
620,  Chancellor  Kent  goes  the  whole  length, 
and  unanswerably  shows  that  in  a  case  like 
this,  the  executor  is  chargeable  with  compound 
interest.  Whatever  vacillation  may  have  tak- 
en place  in  England  on  this  question,  the  case 
in  4  Dow.  Par.  R.,  109,  restores  the  law  as 
pronounced  in  11  Ves.,  92.  The  counsel  also 
cited  4  Ves.,  620  ;  5  Ves.,  794  ;  1  Cox,  50  ;  11 
Ves.,  581,  and  1  Jac.  &  W.,  122. 

The  mode  of  calculation  directed  by  Chan- 
cellor Jones,  is  more  favorable  to  the  defend- 
ant than  if  semi-annual  rests  had  been  ordered, 
as  was  done  in  the  case  of  Raphael  v.  Boehm. 
The  defendant  cannot  object  to  the  account 
being  carried  back  to  the  commencement  of 
the  executorship,  notwithstanding  the  death 
of  Freeman  Clarkson,  as  the  same  result  is 
produced,  whether  the  account  is  taken  ac- 
cording to  his  view  of  the  case,  or  as  stated  by 
the  master.  Although  the  complainants  are 
entitled  to  compound  interest,  they  do  not  ask 
it.  They  only  ask  that  the  interest,  when  re- 
ceived, shall  be  applied  from  time  to  time  to 
the  necessary  disbursements,  and  that  on  what 
remains  on  hand  without  investment  six 
months  after  its  receipt,  the  defendant  shall 
be  charged  with  interest.  The  mode  of  credit- 
ing payments  as  between  debtor  and  creditor, 
is  to  carry  them  in  the  first  place  to  the  ex- 
tinguishment of  the  interest  due,  2  Johns.  Ch., 
209  ;  2  Com.  Dig.,  669,  so  as  to  leave  the  prin- 
cipal untouched  ;  the  reason  of  which  rule  ap- 
ply with  increased  force  to  the  case  of  a  trustee 
that  he  shall  apply  the  income  of  an  estate 
to  necessary  disbursements.instead  of  charging 
them  against  the  capital  fund. 

Mr.  S.  A.  Talcott,  Attorney-General,  in  re- 
ply. The  principle  of  computation  upon  which 
the  account  is  stated,  gives  the  complainants, 
for  a  period  of  more  than  seven  years,  more 
1O3*]  *than  compound  interest.  Of  this  the 
defendant  complains.  He  has  always  been 
willing  to  pay  simple  interest  on  the  moneys 
remaining  in  his  hands,  but  objects  to  be 
charged  with  a  rate  of  interest  greater  than 
that.  The  utmost  that  can  be  required  of  trust- 
ees is,  that  they  shall  manage  the  estate  in- 
trusted to  them,  with  ordinary  prudence  and 
vigilance  ;  and  as  even  with  the  utmost  atten 
tion  a  man  cannot  at  all  times  put  out  money 
on  loan,  and  receive  his  interest  punctually  at 
the  end  of  the  year,  it  is  unreasonable  that  a 
trustee  who  retains  money  in  his  hands,  should 
be  held  chargeable  with  more  than  simple  in- 
terest. 
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The  case  in  4  Dow.,  109,  does  not  overrule 
the  case  in  Haddock.  That  was  a  case  between 
principal  and  agent.in  which  it  had  been  agreed 
by  the  parties  that  the  account  should  be  kept 
with  annual  rests.  In  Dow.,  131,  the  general 
rule  is  laid  down,  that  if  a  trustee  mixes  the 
money  of  the  trust  estate  with  his  own,  he  shall 
pay  legal,  but  not  compound  interest. 

SUTHERLAND,  Justice  of  the  Supreme  Court. 
The  appellant,  Frederick  De  Peyster,  is  one  of 
the  executors  of  Charles  Clarkson,  who  died 
in  the  month  of  Oct.  1802,  leaving  a  large  real 
and  personal  estate.  In  December  following, 
Elizabeth,  the  widow  of  Charles  Clarkson,  also- 
died  intestate,  leaving  real  and  personal  prop- 
erty to  a  considerable  amount.  They  had  three 
children,  one  a  daughter  named  Catherine  E. 
(who  afterwards  married  Matthew  Clarkson 
Jr.),  and  two  sons,  David  F.  and  John  Clark- 
son,  to  whom,  with  the  exception  of  some  tri- 
fling legacies,  all  the  property  of  the  father 
was  given  by  his  will,  and  who  were  the  heirs 
at  law  of  the  mother.  The  eldest  of  these  chil- 
dren was  less  than  six  year's  of  age  when  the 
father  died.  The  youngest  of  the  children  hav- 
ing, in  the  month  of  Aug.  1822,  attained  the 
age  of  21  years,  application  was  made  to  the 
appellant  on  their  behalf,  for  a  settlement  of 
his  account.as  executor  and  guardian  to  the  chil- 
dren; but  the  parties  differing  as  to  the  prin- 
ciples on  which  the  account  was  to  be  stated, 
the  respondents,  who  are  the  children  of 
Charles  Clarkson,  filed  their  bill  in  this  cause. 
Freeman  Clarkson  *was  a  co-executor  [*1O4 
I  and  co-guardian  with  the  appellant  untiI»Nov., 
j  1810,  when  he  died.  His  executors  soon  after 
settled  his  account  in  relation  to  his  estate  with, 
the  appellant,  the  surviving  executor,  and  paid 
over  to  him  the  balance  due.  From  that  period, 
the  appellant  has  had  the  exclusive  manage- 
ment and  control  of  the  estate. 

It  is  admitted  that  since  the  death  of  Free- 
man Clarkson,  the  appellant  has  invested  none 
of  the  moneys  belonging  to  the  estate,  but  that 
they  have  been  mingled  with  and  used  in  the 
same  manner  as  his  own.  It  is  also  admitted 
that  the  balance  in  his  hands  belonging  to  the 
estate  has,  from  1803  to  the  filing  of  bill,  beea 
large,  varying  from  two  to  ten  thousand  dol- 
lars of  principal.  The  question  is,  whether  he 
is  to  be  charged  with  interest  upon  the  bal- 
ances from  time  to  time  in  his  hands,  and  in 
what  manner  and  upon  what  principle  it  is  to- 
be  computed  and  applied  in  the  statement  of 
the  account. 

The  directions  given  by  the  order  of  the 
Chancellor  to  the  master  were,  that  the  defend- 
!  ant  should  be  charged  with  interest  on  all  mon- 
eys received  by  him  during  each  year,  from 
the  date  of  such  receipt  respectively  to  the  end 
of  the  year,  deducting  therefrom  (except  as 
afterwards  mentioned)  the  interest  on  all  pay- 
ments of  what  nature  or  kind  soever,  from  the 
respective  dates  thereof  to  the  end  of  the  year; 
and  that  the  interest  which  should  appear  at 
the  end  of  any  year  during  the  period  of  the 
account  to  be  due  from  the  defendant,  should 
be  applied  towards  satisfying,  in  the  first  in- 
tance,  as  far  as  the  same  should  extend,  and  be- 
fore resorting  to  the  principal,  any  payments, 
including  expenditures  and  investments  there- 
after made  by  the  defendant,  to  or  on  account 
of  the  complainants,  or  their  estate,  but  so, 
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nevertheless,  as  not,  in  any  case,  to  compute 
interest  upon  interest;  and  to  that  end  the  mas- 
ter was  directed  to  carry  in  to  the  account  the  in- 
terest annually  accruing  on  two  certain  bonds, 
the  one  from  the  defendant  to  the  estate,  and 
the  other  from  one  Hake  to  the  estate,  for  which 
the  defendant  had  made  himself  responsible, 
Jan.  1,  in  each  year,  until  the  principal  was 
paid.  And  the  master  was  further  directed, 
during  the  first  year  of  the  account,  commenc- 
1O5*J  ing*Jan.  1,1803, to  compute  interest  on 
the  respective  receipts  and  payments  by  the 
defendant,  during  the  year,  to  the  end  thereof, 
and  strike  the  balance  of  such  interests,  and 
carry  the  same  into  the  column  of  simple  in- 
terest, to  be  added  to  or  deducted  from  the  in- 
terest to  be  computed  on  the  yearly  balance  of 
the  principal  moneys  as  the  case  might  be;  and 
such  amount  of  interest,  at  the  end  of  the  year 
1803,  was  to  be  deemed  the  fund  out  of  which 
payments  were  made  during  the  ensuing  year 
or  years,  until  the  same  was  exhausted;  and 
so  from  year  to  year,  until  the  termination  of 
the  account,  except  that  no  interest  after  the 
year  1803  was  to  be  credited  on  payments  made 
by  the  defendant,  until  such  fund  of  interest 
as  aforesaid  should  first  have  been  exhausted; 
but  as  to  any  excess  of  payment,  interest  was 
to  be  computed  thereon;  and  in  case  it  should 
so  happen, thatat  the  expiration  of  any  year.the 
balance  of  interest  should  be  found  in  favor  of 
the  defendant,  then  the  same  should  be  applied 
towards  diminishing  the  principal  money  then 
due  to  the  complainants  or  to  the  estate.  This 
order  was  subsequently  modified,  so  as  not  to 
charge  the  defendant  with  interest  on  moneys 
received  by  him  until  six  months  after  the  re- 
ceipt. The  accounts  were  stated  according  to 
this  order,  which  was  ratified  and  confirmed 
by  the  final  decree  of  the  Chancellor.  It  will 
be  perceived  that  the  principle  of  this  order, 
as  the  Chancellor  has  expressed  it,  is  simply 
this  :  that  the  interest  or  income  of  the  estate 
shall  first  be  applied  and  exhausted  in  the 
support  of  the  children,  and  to  answer  the  other 
exigencies  of  the  trust,  before  the  principal  is 
encroached  upon  for  those  purposes.  The  prop- 
osition in  the  abstract,  I  apprehend,  must  com- 
mand universal  assent.  It  is  neither  more  nor 
less,  as  a  general  proposition,  than  that  it  is  the 
duty  of  the  trustee  to  apply  the  income  of  the 
estate  committed  to  him  to  the  payment  of  the 
demands  upon  it,  instead  of  putting  that  in 
come  into  his  own  pocket,  to  be  accounted  for 
at  the  termination  of  the  trust,  and  in  the  mean- 
time, appropiating  the  capital  to  the  payment 
of  the  annual  expenses  of  the  trust.  That  spe- 
cies of  conduct,  which,  in  the  management  of 
an  individual's  own  concern,  would  be  consid- 
ered the  extreme  of  folly  and  improvidence, 
1O6*]  cannot  be  consistent  with  the  *fidelity 
and  discretion  which  the  law  requires  from  a 
trustee.  What  would  be  thought  of  a  man  who 
lived  upon  his  capital,  put  out  his  income  at 
interest,  payable  not  annually,  but  at  the  ex- 
piration of  20  years?  Would  a  guardian  be  jus- 
tified in  investing  the  surplus  income  of  his 
ward  beyondtheir  annual  expenses  in  that  man- 
ner? Most  clearly  not,  unless  he  showed,  by  the 
most  conclusive  testimony,  that  the  state  of  the 
money  market  was  such  that  no  better  invest- 
ments could  be  made.  Does  the  case  become 
more  favorable  to  the  administrator  or  guard- 
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ian,  when  he  retains  and  uses  the  funds  him- 
self, instead  of  investing  them,  and  can  he  be 
permitted  to  account  upon  a  principle,  which, 
if  adopted  in  his  contracts  with  third  persons  in 
relation  to  the  trust  property,  would  have  been 
considered  strong  if  not  conclusive  evidence 
of  the  want  of  common  discretion  and  fidelity? 

The  Chancellor  has  correctly  said,  that  it  is 
the  duty  of  trustees  and  guardians  to  keep  the 
moneys  belonging  to  the  trust  estate  properly 
invested.  Circumstances  may  justify  a  devia- 
tion from  that  duty;  but  those  circumstances 
rarely  occur,  and  when  they  do,  the  trustee  is 
bound  to  state  them  to  the  court  as  the  reasons 
for  his  otherwise  culpable  neglect.  If  the 
trustee  neglects  to  make  investments,  he  ought 
to  be  made  chargeable  with  the  interest  of  the 
unemployed  funds,  unless  satisfactory  cause  be 
shown  for  the  omission  to  invest  them. 

The  practical  operation  of  the  principal  is,  un- 
doubtedly, to  make  the  guardian  who  has  tak- 
en to  his  own  use  the  funds  of  the  estate  to  pay 
the  interest  as  it  falls  due,  where  the  disburse- 
ments are  equal  to  the  whole  income  of  the 
estate;  but  if  the  disbursements  or  investments 
which  he  makes  for  the  trust  estate  are  less 
than  the  income,  then  he  is  not  required  by  the 
decision  in  this  case,  to  pay  the  interest  which 
he  may  owe  the  estate  as  it  falls  due.  For  ex- 
ample, suppose  the  annual  interest  of  the  trust 
fund  which  the  guardian  or  trustee  uses  him- 
self instead  of  investing  it,  to  be  $2,000  ;  this 
is  annually  cast  and  carried  into  what  is  called 
the  disbursement  fund.  But  that  fund  carries 
no  interest;  and  if  the  annual  expenses  of  the 
wards  are  but  $1,000,  the  remaining  sum  of 
$1,000  lies  unproductive,  and  is  carried,  with- 
out increase,  *into  the  disbursement  [*1O7 
fund  for  the  next  year.  This  is  not  compound- 
ing the  interest.  But  it  cannot  be  necessary  for 
me  to  dwell  longer  upon  the  leading  principle 
of  the  decree.  I  can  add  nothing  to  the  able 
vindication  of  it  contained  in  the  opinion  of 
Chancellor. 

The  amount  paid  into  court  by  the  appellant 
under  the  order  of  June  7,  1824,  was  paid  to 
the  credit  of  the  cause  generally,  and  not  in 
extinguishment  or  satisfaction  of  so  much  of 
the  complainant's  demand,  it  was  strictly  a  de- 
posit, not  a  payment  invested  by  order  of 
the  court,  and  retained  under  its  control,  to 
abide  such  disposition  as  the  final  merits  of  the 
cause  should  show  to  be  just  and  equitable. 
The  investment  of  it  was  the  act  of  the  court, 
not  of  the  complainants;  and  the  collateral  evi- 
dence shows  that  the  complainants  were  will- 
ing to  receive  it  as  a  payment,  to  which  the  de- 
fendant objected  unless  it  was  received  as  a 
payment  in  full,  and  the  suit  discharged.  It 
also  appears  that  the  suggestions  of  the  com- 
plainants, as  to  the  best  mode  of  investing  the 
stock,  were  not  attended  to  by  the  defendant; 
and  that  if  the  proposition  had  been  conceded 
to,  no  loss  would  have  been  sustained.  If  the 
investment  had  proved  advantageous,  the  de- 
fendant would  certainly  have  reaped  the  profit 
of  it ;  and  I  perceive  no  principle  of  equity  upon 
which  he  can  be  relieved  from  the  loss  if  any 
loss  has  been  sustained. 

Nor  are  the  complainants  precluded  by  any 
allegation  in  their  bill,  from  requiring  the  de- 
fendant to  account  upon  the  principles  estab- 
lished by  the  Chancellor,  from  the  commence- 

67 


107 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1828 


ment  of  his  trust.  They  do  not  seek  to  make 
him  responsible  for  any  of  the  transactions  of 
Freeman  Clarkson,  his  co-executor,  during  his 
life  ;  and  there  was  no  necessity  for  making 
the  representatives  of  Freeman  Clarkson  par- 
ties to  the  bill. 

I  have  thought  it  unnecessary  to  do  any- 
thing more  in  this  cause  than  state  the  conclu- 
sion at  which  I  have  arrived;  as  I  could  have 
but  repeated  the  arguments  contained  in  the 
elaborate  and,  to  my  mind,  conclusive  opinion 
of  the  learned  Chancellor  who  pronounced  the 
decree  below,  which,  I  think,  ought  to  be  af- 
firmed in  all  its  parts. 

1O8*]  *Stebbins,  Senator,  was  satisfied  that 
by  the  neglect  of  the  defendant  to  invest  the  trust 
moneys  which  from  time  to  time  remained  on 
hand,  he  had  subjected  himself  to  the  charge 
of  interest;  but  as  he  was  acquitted  by  the  court 
below,  and  properly  acquitted  of  all  fraud  in 
the  management  of  the  trust  fund,  he  thought 
the  rule  adopted  by  the  Chancellor  too  harsh, 
and  that  the  true  rule  to  be  adopted  in  stating 
the  account  was  such  an  one  as  would  fully 
and  fairly  indemnify  the  respondents  against 
the  neglect  of  the  appellants  to  invest  the  trust 
funds.  The  effect  of  the  rule  adopted  is  to  com- 
pel the  executor  to  pay  a  greater  sum  for  the 
use  of  the  money  than  the  funds  could  have 
been  made  to  yield  had  ordinary  vigilance  been 
used  in  making  investments.  It  gives  to  the 
respondents  more  than  compound  interest,  or 
than  they  would  have  been  entitled  to  had  the 
account  been  stated  with  annual  rests.  He 
added  he  was  not  prepared  to  say  what  should 
be  the  precise  rule,  but  was  inclined  to  think 
that  the  interests  of  the  respondents  would  be 
sufficiently  protected  by  stating  the  account, 
with  rests,  every  five  years.  He  was,  there- 
fore, of  opinion  that  the  decree  of  the  Chan- 
cellor should  be  modified;  and  should  a  major- 
ity of  the  court  concur  in  that  opinion,  a  rule 
might  be  agreed  upon  on  consultation. 

The  question  was  then  put:  Shall  the  de- 
cree of  the  Chancellor  be  affirmed,  or  shall  it 
be  modified?  And  the  members  of  the  court 
expressed  their  opinion  as  follows: 

For  affirmance — Mr.  Justice  SUTHERLAND, 
Senators  Benton,  Enos,  Hager,  Lake,  M'Carty, 
M"  Michael,  Schenck,  Throop,  Tyson,  Wilkeson  and 
Woodward.  (12.) 

For  modification — Senators  Crary,  Ellsworth, 
M' Martin,  Oliver,  Smith,  Stebbins,  Todd,  War- 
ren and  Wheeler.  (9.) 

Whereupon,  the  decree  appealed  from  was 
affirmed, with  costs  to  be  paid  by  the  appellant, 
and  the  record  was  ordered  to  be  remitted,  &c. 

Affirming— 1  Hopk.,  505. 

Cited  in— 1  Edw.,  130 ;  38  Barb.,  296:  24  How.  Pr., 
72 ;  2  E.  D.  S..  404 :  6  Daly,  267 ;  1  Bradf .,  252  ;  Tuck., 
435;  2  Leg.  Obs-,  125. 


1O9*]  *THE  TOWN  OF  NORTH  HEMP- 
STEAD  and  the  Freeholders  and  Inhabitants 
thereof,  by  JOHN  B.  KISSAM,  Supervisor, 
and  JOHN  J.  SCHENCK,  Town  Clerk  thereof, 
Appellants,  ftnd 


NOTE.— Corporate  character  nf  Town*.  In  connec- 
tion with  the  above  case  of  Town  of  North  Hemp- 
stead  v.  Town  of  Hempstead,  see,  Denton  v.  Jack- 
son, 2  Johns.  Ch.,  20 ;  Hornbeck  v.  Westbrook.,  9 
Johns.,  73 ;  Jackson  v.  Hartwell,  8  Johns.,  422. 
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THE  TOWN  OF  HEMPSTEAD,  and  the 
Freeholders  and  Inhabitants  thereof,  by 
JOHN  D.  HICKS,  Supervisor,  and  EDWARD 
CLOWES,  Town  Clerk  thereof,  who  are  im- 
pleaded  with  JACOB  S.  JACKSON,  Respond- 
ents. 

Corporations — Municipal — Grant  by  Sovereign 
Authority  to  Several  as  Trustees  for  the  Free- 
holders and  Inhabitants  of  a  Town,  is  Valid — 
Such  Grant  Confers  Capacity  to  Take  and  Hold 
in  Corporate  Character — Land*  Thus  Grant- 
ed Belong  to  the  Freeholders  and  Inhabitants 
of  the  Town  in  Their  Corporate  Capacity — The 
Corporators  were  not  Tenants  in  Common — 
Where  Such  Town  is  Divided  into  Two  Dis- 
trict Communities,  Each  Holds  in  Severaltythe 
Public  Property  within  its  Limits — Statute 
— Lapse  of  Time. 

A  grant  by  the  sovereign  authority  of  the  State  to 
A.  B.  and  five  others,  as  patentees  for  and  on  be- 
half of  themselves  and  their  associates,  the  free- 
holders and  inhabitants  of  the  Town  of  Hempstead, 
is  a  valid  grant,  being  made  to  individuals  by  name 
as  trustees  for  the  freeholders  and  inhabitants. 

The  grant  being  of  lands  from  the  sovereign  au- 
thority of  the  State  to  individuals,  to  be  possessed 
and  enjoyed  by  them  in  a  corporate  capacity,  the 
grant  itself  conferred  a  capacity  to  take  and  hold  in 
a  corporate  character. 

Cestuis  que  trust,  who  have  paid  the  consideration 
of  lands  conveyed,  may  claim  the  benefit  of  a  result- 
ing trust,  and  will  be  considered  as  holding  the  legal 
estate  so  far  as  to  enable  them  to  defend  or  main- 
tain an  action  of  ejectment  for  lands  thus  held. 

Towns,  under  the  laws  of  this  State,  are  considered 
corporations  for  certain  purposes,  and  the  authority 
conferred  on  them  to  make  regulations  respecting 
their  common  lands,  of  itself,  is  sufficient  to  create 
a  capacity  in  them  to  take  and  hold  common  lands. 

A  charter  issued  in  1644,  by  the  Dutch  Governor 
of  the  then  Province  of  New  Netherlands,  to  R.  P. 
and  five  others,  their  heirs,  executors,  administra- 
tors, successors  or  associates,  or  any  they  should 
join  in  association  with  them,  conveying  a  territory 
comprehending  the  bounds  of  the  original  Town  of 
Hempstead,  giving  authority  to  erect  a  body  politic, 
and  to  nominate  magistrates,  ratified  and  confirmed 
by  the  English  government  in  1685.  by  a  grant  to  six 
individuals  in  behalf  of  themselves  and  their  asso- 
ciates, the  freeholders  and  inhabitants  of  the  Town 
of  Hempstead,  constituted  the  Town  of  Hempstead 
a  Corporation,  and  the  territory  granted  became  the 
property  of  the  freeholders  and  inhabitants  in  their 
corporate  capacity,  but  did  not  belong  to  any  or 
either  of  them  in  their  individual  capacity,  nor 
were  the  corporators  tenants  in  common  of  the 
property  granted. 

Where  a  corporation,  whose  jurisdiction  extends 
over  a  tract  of  country  comprising  within  its  bounds 
lands  and  other  property,  held  in  its  corporate  char- 
acter, is  divided  into  two  distinct  and  separate  com- 
munities, each  community  is  entitled  to  hold  in  sev- 
erally the  public  property  which  falls  within  its 
limits. 

By  the  Statute  authorizing  the  Enactment  by 
Towns  of  Rules  and  Regulations  Respecting  the  Use 
of  Common  Lands,  exclusive  jurisdiction  on  this 
subject  is  given  to  the  town  within  which  the  prop- 
erty is  situated. 

*  Where  a  division  of  a  town  possessing  a  cor-  [*1 1O 
porate  property  was  made  in  1784,di  viding  it  into  two 
towns,  and  part  of  the  corporate  property,  on  such 
division,  fell  within  the  bounds  of  each  town,  and 
each  town  for  a  period  of  37  years,  regulated  the 
common  property  within  its  own  limits,  and  neither 
town,  either  by  resolutions  in  town-meetings,  or 
otherwise  interfered  with  the  other  by  claiming  a 
right  to  participate  in  the  control  or  enjoyment  of 
the  corporate  property  lying  without  its  bounds ;  it 
was  held,  that  such  right,  if  it  did  exist  after  the 
division,  was  barred  by  lapse  of  time. 

Citations-2  Johns.  Ch.,  320;  7  Johns.  Ch.,  254;  8 
Johns..  385 ;  9  Johns.,  73 ;  20  Johns.,  706 ;  5  Cow.,  397; 
1  Van  Schaick's  Rev.,  2 ;  2  R.  L.,  125,  131. 

A  PPEAL  from  chancery.  The  appellants 
1JL  filed  a  bill  in  chancery  for  a  partition  of 
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the  plain  lands,  marshes,  meadows  and  beach 
comprised  within  the  bounds  of  the  Town  of 
Hempstead  as  originally  granted.  The  Town  of 
Hempstead  having,  by  an  Act  of  the  Legislature 
passed  in  1784,  been  divided  into  two  towns, 
one  of  which  was  called  South  Hempstead  and 
the  other  North  Hempstead,  the  freeholders 
and  inhabitantants  of  the  latter  town  claimed 
to  be  entitled  to  an  interest  in  the  plain  lands, 
marshes,  meadows  and  beach  situate  in  the 
former  town  and,  by  their  bill,  prayed  a  par- 
tition of  the  same  between  the  Town  of  North 
Hempstead  and  the  freeholders  and  inhabi- 
tants thereof,  and  the  Town  of  South  Hemp- 
stead  and  the  freeholders  and  inhabitants  there- 
of, so  that  a  certain  and  separate  share  or  por- 
tion of  the  same  might  be  defined  and  set  apart 
as  the  exclusive  common  right  and  property  of 
each  of  the  said  towns,  and  the  freeholders  and 
inhabitants  of  each  respectively.  The  bill  also 
contained  a  general  prayer  for  relief. 

Nov.  16,  1644,  letters  patent,  or,  as  denomi- 
nated in  the  bill,  a  ground  brief  was  issued  by 
William  Kieft  (or  Keist),  Governor  of  the  Prov- 
ince then  called  New  Netherlands,  to  Robert 
Fordham  and  five  others,  their  heirs,  executors, 
administrators,  successors  or  associates,  or  any 
they  should  join  in  association  with  them,  a 
certain  quantity  of  land  with  all  the  havens, 
harbors,  rivers,  creeks,  woodland,  marshes  and 
all  other  appurtenances  thereunto  belonging, 
lying  and  being  upon  and  about  a  certain  place 
called  the  great  plains  on  Long  Island,  from 
the  East  River  to  the  South  Sea  (comprehend- 
ing the  bounds  of  the  Town  of  Hempstead  as 
they  existed  previous  to  the  division  of  the 
same  into  towns),  perpetually  to  enjoy  in  as 
large  and  ample  manner  as  their  own  free  land 
of  inheritance  :  giving  and  granting  to  the  pat- 
entees, their  associates,  heirs  and  successors 
111*]  *full  power  and  authority  to  erect  a 
body  politic  or  civil  combination  among  them- 
selves, and  to  nominate  magistrates  to  the  Gov- 
ernor for  the  time  being,  to  be  appointed  by 
him  for  the  execution  of  government  among 
them,  as  well  civil,  political,  as  judicial.  This 
patent  or  ground  brief  also  contained  many 
other  grants  of  powers,  privileges  and  fran- 
chises to  the  patentees,  their  associates,  heirs 
and  successors,  touching  their  government, 
the  execution  of  the  laws  and  the  exercise  of 
rights  and  authority.  The  answer  admitted, 
that  by  the  letters  patent  of  Gov.  Kieft,  the 
tract  of  country  thereby  granted  was  erected 
and  became  an  incorporated  town,  and  the  in- 
habitants thereof  a  body  politic,  capable  (by 
the  laws  and  usages  then  in  force)  of  purchas- 
ing, holding  and  disposing  of  lands  and  real 
estate  for  their  common  benefit,  or  for  the  pub- 
lic use  of  all  the  inhabitants  of  the  town  and 
their  successors,  in  like  manner  as  corporate 
bodies  erected  and  created  according  to  the 
laws  now  in  force  in  this  State,  may  purchase, 
hold  and  dispose  of  real  estate  ;  that  shortly 
after  the  issuing  of  the  letters  patent,  the  in- 
habitants of  Hempstead  adopted  the  necessary 
measures  for  erecting  themselves  into  a  body 
politic,  and  nominated  magistrates,  who  were 
duly  appointed,  and  exercised  the  powers  con- 
ferred by  the  grant ;  that  the  practice  of  nom- 
inating and  appointing  magistrates  gradually 
fell  into  disuse,  and  the  powers  and  duties  of 
the  magistrates  devolved  upon  and  were  exer- 
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cised  by  town-meetings  of  the  freeholders  and 
inhabitants  of  the  town. 

Previous  to  1685,  considerable  portions  of 
the  lands  comprehended  in  the  patent  of  Gov. 
Kieft  had  become  individual  property  by  ap- 
propriations made  by  the  landholders  and  in- 
habitants, convened  from  time  to  time  in  town- 
meetings,  by  the  votes  of  the  persons  assembled, 
to  individuals  of  the  inhabitants,  who,  under 
sanction  of  such  appropriations,  inclosed,  im- 
proved and  cultivated  such  portions,  and  ac- 
quired, or  were  considered  to  acquire,  estates 
of  inheritance  in  the  same.  After  the  power 
and  authority  of  Great  Britain  was  re-estab- 
lished in  this  country,  application  was  made 
to  Gov.  Dongan, Governor  of  the  then  Province 
of  N.  Y.,  for  letters  patent  granting  or  confirm- 
ing the  lands  contained  in  the  *original  [*1 1 2 
patent ;  and  accordingly,  Apr.  17,  1685,  let- 
ters patent  were  issued  to  John  Jackson  and 
five  others,  as  patentees,for  and  on  the  behalf  of 
themselves  and  their  associates,  the  freeholders 
and  inhabitants  of  the  Town  of  Hempstead, 
their  heirs,  successors  and  assigns  forever,  giv- 
ing, granting,  ratifying  and  confirming  unto 
them  the  lands  described  in  the  patent  of  Gov. 
Kieft,  and  which,  in  the  patent  of  Gov.  Don- 
gan, were  recognized  "as  a  certain  Town  in 
Queens  County,  called  and  known  by  the  name 
of  Hempstead,  having  acertain  tract  of  land 
thereunto  belonging,  "except  certain  portions  of 
the  same  which  were  reserved  to  the  Duke  of 
York  ;  and  confirming  and  granting  unto  the 
patentees  and  their  associates,  their  heirs,  suc- 
cessors and  assigns,  all  the  privileges  and  im- 
munities belonging  to  a  town  within  the  gov- 
ernment of  the  Province,  reserving  a  quit-rent 
of  twenty  bushels  of  good  winter  wheat,  or 
four  pounds  in  good  current  money  of  N.  Y. 
John  Jackson  survived  the  other  grantees  or 
patentees  specially  named  in  the  patent  of  Gov. 
Dongan,  and'  Jacob  S.  Jackson,  one  of  the 
defendants  below,  is  the  heir  at  law  of  John 
Jackson. 

As  soon  as  a  Colonial  Legislature  was  organ- 
ized in  the  Colony  of  N.  Y.,  the  Assembly 
passed  an  Act,  May  6, 1691,  for  settling,  quiet- 
ing and  confirming  unto  the  cities,  towns,  man- 
ors and  freeholders  within  the  Province,  their 
several  grants,  patents  and  rights  respectively; 
by  which  Act  it  is  enacted,  that  all  charters, 
patents  and  grants  executed  under  the  seal  of 
the  King  of  England,  and  registered  in  the  Sec- 
retary's office,  unto  the  several  and  respective 
corporations  or  bodies  politic  of  the  cities, 
towns  and  manors,  &c.,  shall  be  deemed  ef- 
fectual charters  in  the  law,  &c. 

On  the  southern  margin  of  the  tract  of  land 
embraced  in  those  patents,  there  is  an  exten- 
sive beach  stretching  east  and  west  the  whole 
extent  of  the  south  side  of  the  Town  of  Hemp- 
stead,  between  which  and  the  main  land  of 
Long  Island  is  a  large  bay,  on  the  northerly 
side  of  which  there  are  large  quanties  of  salt 
meadows,  and  detached  from  them  in  the  bay, 
are  numerous  pieces  of  marsh,  which  produce 
a  species  of  grass  called  sedge,  and  about  the 
center  of  the  lands  granted  is  a  tract  of  plain, 
open  and  unwooded  land,  of  great  extent, 
*known  by  the  name  of  Hempstead  [*113 
Plain,  usea  and  occupied  as  common  lands  by 
the  freeholders  and  inhabitants  of  the  original 
Town  of  Hempstead,  for  the  pasturing  of  sheep 
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and  other  cattle,  and  for  mowing  of  grass,  and 
converting  the  same  into  hay. 

From  the  issuing  of  the  letters  patent  under 
the  authority  of  the  English  government,  until 
the  division  of  the  Town  of  Hempstead  into 
two  towns,  the  freeholders  and  inhabitants  of 
the  original  town  of  Hempstead  exercised  acts 
of  control  over  the  undivided  plain  lands,  mead- 
ows, marshes  and  beach  by  their  vote  in  town- 
meetings  assembled,  as  the  common  right  and 
property  of  the  town,  and,  in  like  manner, 
granted,  divided  and  appropriated  to  individ- 
ual uses,  parts  and  portions  of  the  same,  and 
prescribed  and  regulated  the  use  and  manage- 
ment, and  the  times  and  manner  of  using  other 
parts  or  portions  thereof. 

On  the  application  of  the  inhabitants  of  the 
now  Town  of  North  Hempstead,  the  Legisla- 
ture of  this  State,  by  an  Act  passed  Apr.,  6, 
1784,  divided  the  Town  of  Hempstead  into  two 
towns.  By  this  Act,  it  is  enacted  that  that  part 
of  the  township  of  Hempstead  which  lies  south 
of  the  country  road  leading  from  Jamaica 
nearly  through  the  middle  of  Hempstead  plains 
to  the  east  part  thereof,  should  be  included  in 
one  township,  and  be  thereafter  called  and 
known  by  the  name  of  South  Hempstead;  and 
that  all  the  residue  of  the  said  township  of 
Hempstead  should  be  included  in  one  town- 
ship, and  be  thereafter  called  and  known  by 
the  name  of  the  township  of  North  Hempstead. 
By  the  2d  section  of  this  Act,  it  is  enacted  that 
the  freeholders  and  inhabitants  of  the  said  two 
townships  should  enjoy  the  like  privileges, 
which,  by  the  laws  of  the  State,  were  incident 
to  other  townships  in  Queens  Co.  ;  and  by  the 
4th  section,  it  is  enacted  that  the  inhabitants  of 
S.  Hempstead  should  enjoy  the  right  of  oys- 
tering,  fishing  and  clamming  in  the  creeks, 
bays  and  harbors  of  N.  Hempstead,  and  the  in- 
habitants of  N.  Hempstead  should  have  and 
enjoy  the  like  privileges  in  the  creeks  bays  and 
harbors  of  S.  Hempstead.  By  this  division,  all 
the  marshes, meadows  and  beach, and  the  great- 
er part  of  the  undivided  and  unappropriated 
1 14*]  plains  comprehended  within  *the  let- 
ters patent,  fell  and  were  comprehended  with- 
in the  bounds  of  the  new  town  denominated 
S.  Hempstead,  the  name  of  which  town,  in  the 
revision  of  the  laws  in  1801,  was  changed  to 
Hempstead. 

After  the  division  of  the  original  Town  of 
Hempstead  into  two  towns,  the  freeholders 
and  inhabitants  of  the  respective  towns,  by 
rules  and  regulations  adopted  at  town-meet- 
ings in  their  several  towns,  prescribed  and  reg- 
ulated the  use  and  management  of  the  common 
property  in  their  respective  towns.  Until  with- 
in a  few  years  previous  to  1815,  the  marshes, 
beaches  and  plains  were  used  and  enjoyed  by 
the  inhabitants  in  general  of  N.  and  S.  Hemp 
stead,  for  the  purpose  of  cutting  and  carrying 
away  grass  and  sedge  therefrom.  A  witness, 
of  the  age  of  55  years,  testified  that  such  had 
been  the  practice  as  long  as  he  could  remember, 
till  within  a  few  years  before  his  examination, 
when  restrictions  were  imposed  by  the  present 
Town  of  Hempstead  on  the  use  and  enjoyment 
of  the  same.  The  Town  of  S.  Hempstead,  how- 
ever, after  the  division  of  the  original  town, 
assumed  the  regulation  of  the  time  and  man- 
ner of  using  the  marshes,  and  at  an  annual 
town-meeting  in  Apr.,  1797,  established  a  reg- 
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ulation  directing  and  declaring  that  no  person, 
not  residing  in  the  Town  of  Hempstead,  should 
cut  any  sedge  on  the  marshes  in  the  said  town 
until  bep.  20,  under  the  penalty  of  £5 ;  and 
that  the  inhabitants  of  the  Town  of  Hempstead 
should  not  cut  on  said  marshes  until  Sep.  10, 
in  each  year.  The  inhabitants  of  N.  Hemp- 
stead  never  claimed  the  right  of  attending  the 
town-meetings  in  S.  Hempstead,  for  the  pur- 
pose of  taking  a  part  in  establishing  rules  and 
regulations  respecting  the  marshes,  nor  did 
they  at  the  town-meetings  in  their  own  town 
assume  such  right,  as  it  respects  the  marshes, 
&c.,  in  S.  Hempstead. 

It  was  attempted,  in  the  Court  of  Chancery, 
to  show  a  right  to  the  undivided  lands  of  the 
original  Town  of  Hempstead  in  the  descend- 
ants or  heirs  at  law  of  the  patentees  named  in 
the  grant  from  Gov.  Dongan,  and  of  those  who 
contributed  to  the  expense  of  obtaining  that 
grant,  and  some  proof  was  adduced  that  such 
rights  had  been  recognized;  but,  on  the  other 
*hand,  it  was  conclusively  shown,  that  [*1 15 
from  the  date  of  the  patent  down  to  the  divis- 
ion of  the  town,  and  even  to  the  time  that  the 
proofs  were  taken,  the  control  and  disposition 
of  the  lands  in  the  patent  were  exercised  by 
the  town  exclusively,  in  its  regular  town  meet- 
ings. The  property  of  the  town,  unappropri- 
ated by  individuals,  was  always  governed,  con- 
sidered and  disposed  of  as  town  property.  The 
town-meetings  exercised  in  this  respect  a  steady, 
exclusive  and  unquestioned  jurisdiction.  The 

f  rants  to  individuals,  amongst  which  is  one  to 
ohn  Jackson,  one  of  the  patentees,  of  the  date 
of  Jan.  23,  1704,  were  town-meeting  grants, 
which  were  made  at  the  ordinary  regular  town- 
meetings  for  the  civil  concerns  of  the  town  and 
the  election  of  its  officers. 

Jan.  10,  1821,  the  appellants  filed  their  bill 
in  the  Court  of  Chancery  against  the  respond- 
ents, charging  them  with  pretending  and  alleg- 
ing, that  from  and  after  the  division  of  the 
original  Town  of  Hempstead  into  two  towns, 
that  part  of  the  plains,  and  the  whole  of  the 
marshes,  meadows  and  beach,  comprehended 
within  the  bounds  of  the  town  formerly  called 
S.  Hempstead  and  now  Hempstead,  became 
the  sole  property  of  the  freeholders  and  inhab- 
itants of  the  last  mentioned  town,  and  belong 
to  them  as  their  common  right  and  property, 
for  their  own  use  and  benefit,  to  the  exclusion 
of  the  appellants,  and  complaining  that  the 
respondents  had  for  some  time  past  prevented 
the  appellants  from  using  or  enjoying  the  un- 
divided plain  lands,  beaches,  meadows  and 
marsh,  or  takinsrany  of  the  products  or  profits 
thereof;  and  that  the  respondents  had  passed 
resolutions  by  vote  in  their  town-meetings, 
and  made  rules  and  regulations  for  the  express 
purpose  and  with  a  view  to  exclude  the  ap- 
pellants or  any  of  them  from  a  participation  in 
the  use,  enjoyment,  products  or  profit  of  the 
said  marshes,  meadows  and  beach,  and  have 
attempted  to  enforce  the  observance  thereof. 
An  answer  having  been  put  in,  and  the  cause 
put  at  issue,  it  was  agreed  between  the  counsel 
for  the  parties  respectively,  that  on  the  hearing 
each  party  should  be  at  liberty  to  use  the  proofs 
and  evidence  which  had  been  taken  and  ad- 
duced in  a  cause  of  Denton  v.  Jackson,  decided 
by  Chancellor  Kent,  in  which  the  subject  of 
this  controversy  *came  in  question  (a  [*llft 
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report  of  which  case,  and  of  the  opinion  of  the 
Chancellor  in  the  same,  will  be  found  in  2  Johns. 
•Ch.,  320-338).  The  evidence  was  accordingly 
used,  and  in  the  October  Term,  1824,  of  the 
Court  of  Chancery,  the  cause  was  brought  to 
a  hearing  before  Chancellor  Sanford,  who  dis- 
missed the  suit,  with  costs.  The  opinion  of  the 
Chancellor,  pronounced  on  dismissing  the  bill, 
will  be  found  in  1  Hopk.,  289-300.  The  com- 
plainants below  appealed. 

Mr.  R.  Emmet,  for  appellants.  The  Dutch 
grant  did  not  create  a  corporation.  The  pat- 
entees under  it  took  an  estate  in  their  own 
right  and  as  trustees  for  their  associates.  The 
word  "successors,"  occuring  in  the  grant,  was 
used  untechnically,  and  does  not  show  the  in- 
tention of  the  then  government  to  create  a  cor- 
poration, because  the  words,  "heirs,  executors 
and  administrators"  also  occur,  which  could 
not  by  possibility  apply  to  a  corporation  ;  and 
besides,  the  patentees  were  to  hold  the  lands 
granted,  as  their  own  free  land  of  inheritance. 
The  English  grant  was  expressly  made  to  the 
patentees,  in  behalf  of  themselves  and  their  as- 
sociates, the  freeholders  and  inhabitants  of 
Hempstead,  and  ratified  and  confirmed  the 
former  grants.  These  grants  are  the  common 
source  of  title  to  both  towns,  and  under  them 
the  freeholders  and  inhabitants  of  the  original 
Town  of  Hempstead  had  vested  rights,  which 
they  used  and  enjoyed  in  common  until  the 
division  of  the  town  in  1784.  Could  they  be 
Revested  of  those  rights  by  a  division  of  the 
territory  into  two  towns  ?  The  rights  of  the 
freeholders  and  inhabitants  were  inalienable 
•except  by  their  own  acts.  They  held  as  cor- 
porators, enjoying  private  property,  which 
could  not  be  taken  away  by  the  Legislature, 
•even  for  a  public  use,  unless  compensation  was 
made;  and  they  could  not  be  deprived  of  their 
rights  on  the  ground  of  a  partition  by  the  Leg- 
islature, for  the  Legislature  had  not  the  power 
to  make  a  partition.though  all  parties  consent- 
ed. It  would  have  been  an  usurpation  of  ju- 
dicial power,  the  making  of  partitions  being 
the  province  of  courts  of  law  or  equity.  Such, 
however,  was  not  the  intention  of  the  Legisla- 
ture, nor  should  their  Act  be  so  construed.  The 
•object  of  the  Legislature  was  solely  to  make  a 
117*]  division  of  the  territory  *for  the  more 
convenient  government  of  it.  The  application 
•of  N.  Hempstead  for  the  division  of  the  town, 
cannot  be  construed  into  a  consent  that  a  par- 
tition should  be  made  of  their  common  prop- 
•erty.  The  object  of  the  applicants  was  simply 
to  obtain  a  division  of  the  original  town,  for 
the  more  convenient  transaction  of  their  town 
business. 

It  has  been  said,  that  two  towns  cannot  hold 
property  of  this  kind  as  tenants  in  common, 
because  they  cannot  meet  together  and  estab- 
lish the  necessary  rules  and  regulations  for  the 
use  and  enjoyment  of  the  property, which  can 
only  be  done  at  town-meetings,  and  which  are 
necessarily  confined  to  the  inhabitants  of  the 
town  in  which  such  meetings  are  held.  Allow- 
ing that  no  legislative  provision  exists  on  this 
subject,  it  only  proves  a  casus  omissus,  but  does 
not,  therefore,  devest  vested  rights.  The  facts 
of  this  case,  however,  destroy  the  argument 
advanced,  as  they  show  that  rules  and  regula- 
tions have  been  adopted  by  delegates  of  not 
only  the  two  towns  of  N.  and  S.  Hempstead, 
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but  also  the  adjoining  Town  of  Oyster  Bay, 
prescribing  the  mode  and  manner  of  using  the 
plains;  and  if  the  use  of  the  plains  could  thus 
be  regulated,  why  not  the  use  of  the  marshes? 
4  Mass.,  140,  shows  a  case  of  the  exercise  of  a 
common  power  by  three  distinct  towns  regulat- 
ing fisheries. 

It  has  been  said  that  a  new  town  has  no 
rights  or  powers  but  such  as  are  granted  to  it 
on  its  creation.  Allow  this  proposition,  and 
what  is  its  effect, which  is  the  new  town?  The 
territory  was  divided  into  two  towns,one  called 
North  the  other  South  Hempstead. 

It  is  denied  that  the  lands  granted  belonged 
to  the  towns  as  a  community  in  a  corporate  ca- 
pacity. It  could  not  claim  by  prescription. 
No  such  claim  can  be  asserted  in  this  coun- 
try. No  corporate  powers  were  granted  by 
the  Dutch  patent ;  on  the  contrary,  the  pat- 
entees were  to  hold  the  lands  as  their  free  land 
of  inheritance.  Towns  are  not  corporations. 
8  Johns.,  385;  9  Johns.,  73.  If  Hempstead  was 
a  corporation,  it  was  so  only  for  the  purposes 
of  town  government.  To  have  enabled  the 
town  to  hold  lands,  there  should  have  iteen  an 
express  power  given.  1  Kyd.,  Corp.,  31.  The 
town  could  not  have  sued  for  trespasses  ;  nor 
were  corporate  *powers  given  by  the  [*1 18 
English  grant ;  nor  could  the  town  be  consid- 
ered quasi  a  corporation  ex  necessitate,  as  the 
patentees  and  their  descendants  have  always 
been  competent  to  hold. 

But  supposing  the  town  to  be  a  corporation, 
did  its  corporate  powers  become  extinct  by  the 
division  ;  or  did  one  of  the  towns  inherit  those 
powers?  And  if  so,  which?  In  what  character 
did  it  succeed  as  heir,  executor  or  administra- 
tor? If  they  did  succeed,  they  must  have  suc- 
deeded  as  coparceners.  If  the  Corporation  be- 
came extinct  by  the  act  of  division,  the  lands 
reverted  to  the^State,  as  the  new  towns  had  no 
inheritable  qualities.  To  solve  the  difficulty, 
the  title  must  be  considered  in  the  freeholders 
and  inhabitants,  holding  the  same  as  a  corpo- 
ration, and  not  in  the  town.  There  is  nothing 
inconsistent  in  the  existence  of  such  a  right  in 
the  freeholders  and  inhabitants,  with  the  exer- 
cise of  their  powers  as  a  town  for  municipal 
purposes.  If  the  legal  estate  was  in  the  trust- 
ees, it  has  now  centered  in  Jacob  S.  Jackson, 
the  descendant  of  the  last  survivor  of  the  pat- 
entees. The  provision  relative  to  the  fisheries, 
in  the  law  creating  the  two  towns,  does  not 
necessarily  prove  that  all  other  property  before 
held  in  common  was  considered  as  vested  in 
the  separate  towns  The  object  of  this  provis- 
ion was  solely  to  declare  the  rights  of  those 
two  towns  in  exclusion  of  strangers.  The  Act 
of  the  Legislature  of  1788,  re-enacting  the  Act 
of  1784,  dividing  the  original  Town  of  Hemp- 
stead,  contains  an  express  saving  of  the  rights 
and  titles  of  every  person  and  persons,  bodies 
politic  or  corporate;  and  though  this  provision 
had  been  omitted  in  the  original  Act,  the  Leg- 
islature, on  re-enacting  the  same,  thus  clearly 
demonstrated  their  meaning,  that  nothing  more 
was  intended  than  a  division  for  municipal 
purposes.  But  allowing  the  legal  estate  to  be 
m  the  town  as  a  body  corporate,  they  held  it 
in  trust  for  the  freeholders  and  inhabitants, 
and  the  only  effect  of  dividing  the  town  was 
to  increase  the  number  of  trustees. 
The  two  towns,  after  the  division, were  ten- 
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ants  in  common, and  the  possession  of  one  was 
the  possession  of  the  other.  The  rights  of  a 
tenant  in  common  can  be  destroyed  only  by 
actual  ouster.  The  resolutions  passed  by  S. 
1 19*]Hempstead  *will  not  amount  to  an  ous- 
ter. There  was  no  non-user  by  N.  Hempstead; 
on  the  contrary,  a  continued  use  ;  and  though 
individuals  might  be  disturbed  in  the  enjoy- 
ment of  their  rights,  the  assertion  of  right  by 
one  individual  would  inure  to  the  benefit  of 
all.  The  suits  which  were  brought  by  S.  Hemp- 
stead  were  for  violations  of  by-laws,  which 
could  only  be  enforced  against  corporators. 
Had  actions  of  trespass  been  commenced,  then 
there  would  have  been  an  assertion  of  exclu- 
sive right.  There  is  no  pretense  of  an  exclu- 
sive possession  by  S.  Hempstead  for  such  a 
length  of  time  as  to  give  them  right  on  that 
ground.  This  doctrine  is  not  applicable  to  this 
case,  as,  until  the  year  1820,  N.  Hempstead 
was  not  in  a  capacity  to  sue  for  her  rights, 
when  a  special  Act  was  passed,  authorizing 
suits  by  towns.  Stats.,  Vol.  5,  b.  175. 

The  "subject-matter  of  this  cause  is  res  judi- 
cato.and  the  rights  of  the  parties  are  settled  and 
fixed  by  a  former  decision  of  this  court.  In 
the  case  of  Denton  v.  Jackson,  although  the  de- 
cree of  Chancellor  Kent,  dismissing  the  bill 
with  costs,  was  affirmed  on  the  ground  of  want 
of  necessary  parties,  this  court,  in  1818,  ad- 
judged "that  the  several  freeholders  and  in- 
habitants of  the  Town  of  North  Hempstead 
are  entitled  to  the  use,  benefit  and  enjoyment 
of  the  undivided  plains, meadows, marshes  and 
beach  stated  in  the  pleadings  in  this  cause,  in 
common  with  the  several  freeholders  and  in- 
habitants of  the  Town  of  Hempstead.  But  in- 
asmuch as  the  bill  of  the  complainants  is  not 
so  constructed  as  to  enable  this  court  to  grant 
relief  to  the  said  several  freeholders  and  inhab- 
itants of  North  Hempstead  according  to  their 
title  hereby  adjudged,  and  no  other  ground  of 
relief  appearing  in  this  cause,  it  is  ordered," 
&c.  The  decision  thus  made  was  not  an  un- 
necessary or  extrajudicial  act.  To  enable  the 
court  to  determine  that  all  necessary  parties 
were  not  before  them,  it  became  necessary  to 
inquire  into  the  rights  in  controversy,  and  hav- 
ing done  so,  they  adjudicated  upon  the  facts 
before  them.  As  to  the  effect  of  the  decision 
thus  made  upon  the  cause  now  before  the  court, 
the  counsel  cited  1  East,  355;  Peake  N.  P. Gas., 
12O*1  220,  156;  1  *Doug.,  222,  n.  13;  4  Dall., 
120  ;  Garth.,  181  ;  5  T.  R,  413  ;  2  Salk.,  524, 
527;  2  Bolts,  Poor  Laws,  702,  704. 

As  to  the  right  of  the  appellants  to  file  a  bill 
for  partition,  4  Johns.,  271;  Ambl.,  236,  589;  8 
Ves.,  143. 

Mr.  D.  S.  Jones,  for  respondents.  The 
opinion  pronounced  by  this  court  in  the  case  of 
Denton  v.  Jackson,  can  have  no  effect  upon  the 
rights  of  the  parties  here.  The  parties  are  not 
the  same,  nor  is  the  subject-matter  of  the  suit 
the  same.  It  is  a  general  principle.that  a  trans- 
action between  two  parties,  in  judicial  pro- 
ceedings, ought  not  to  be  binding  upon  a  third; 
for  it  would  be  unjust  to  bind  any  person  who 
could  not  be  admitted  to  make  a  defense,  or  to 
examine  witnesses,  or  to  appeal  from  a  judg- 
ment which  he  may  think  erroneous.  To  show 
that  the  court  were  not  precluded  by  that  de- 
cision from  passing  on  the  rights  of  the  parties 
now  before  them,  the  counsel  cited  1  Gilb., 
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Law  of  Ev.,  32  ;  Phil.  Ev.,  241  ;  Peake  Ev., 
26;  Holt,  134;  1  Munf.,  394,  402,  403;  14  Johns., 
83  ;  18  Johns.,  354.  The  question  now  under 
consideration  was  not  argued  before  the  Court 
of  Errors  in  the  case  of  Denton  v.  Jackson.  Sup- 
pose the  decision  had  been  that  the  Town  of 
N.  Hempstead  had  no  rights,  would  the  town 
have  been  concluded,  not  being  a  party  to  that 
suit  ?  The  decision  can  have  no  binding  effect, 
because  inapplicable  ;  but  if  applicable,  it  was- 
extrajudicial. 

The  freeholders  and  inhabitants  of  Hemp- 
stead,  before  the  division  of  the  town,  owned 
the  property  in  question  as  a  corporation.  If  it 
is  owned  by  the  freeholders  and  inhabitants  as 
tenants  in  common,  having  vested  rights,  the 
suit  was  not  sustainable,  as  it  was  brought  by 
the  appellants  as  a  body  corporate.  The  cor- 
porate name  of  the  town  is,  "  The  freeholders 

and  inhabitants  of  the  Town  of ,"  as  set 

forth  in  the  Act  respecting  the  civil  division* 
of  the  State.  The  Town  of  Hempstead  existed 
previous  to  the  Dutch  grant,  and  was  settled  by 
New  England  men,  who  brought  their  notions 
of  town  rights  and  town  privileges  with  them. 
The  Dutch  grant  creates  a  corporation  with 
fuller  powers  than  any  which  now  exists.  Ad- 
mitting that  the  grantees  were  trustees,  they 
were  trustees  the  same  as  the  Corporation  of 
N.  Y.  are  *trustees  for  the  citizens  of  [*121 
N.  Y.,  and  not  otherwise.  No  prescribed  form 
or  appropriate  words  are  necessary  to  create  a 
corporation,  1  Kyd,  Corp.,  62,  if  by  a  grant, 
emanating  from  competent  authority,  it  is  evi- 
dent it  was  intended  to  create  a  corporation  ; 
and,  if  unless  such  construction  be  given  to  it, 
the  intent  will  be  defeated,  the  Corporation 
will  be  considered  as  created.  Corporate  powers 
may  exist  where  there  is,  in  fact,  no  corpora- 
tion. 1  Kyd,  Corp.,  29, 9-19, 52-63  ;  8  Johns., 
422;  18  Johns.,  418.  The  free  inhabitants  of 
Hempstead, after  the  Dutch  grant,  immediately 
organized  as  a  corporation,  nominated  magis- 
trates, and,  by  votes  in  town-meetings,  made 
appropriations  of  the  common  property.  The 
English  grant  was  a  confirmation  not  only  of 
the  lands,  but  of  the  corporate  powers,  and  so 
it  was  considered  ;  as,  from  the  date  of  that 
grant  in  1685  until  1815,  the  property  has  been 
controlled  and  managed  in  town-meetings  by 
the  inhabitants  in  their  corporate  capacity, not 
only  by  appropriations  to  individuals,  but  by 
the  raising  and  paying  of  quit-rents  reserved  by 
the  latter  grant.  Again  ;  the  exercise  of  cor- 
porate powers,  for  a  period  of  138  years  from 
the  time  of  the  Dutch  grant  in  1644,  until  the 
division  of  the  town  in  1784,  is  sufficient  to  au- 
thorize the  presumption  of  a  patent  creating  a 
corporation.  Although  an  ordinary  town,  or- 
ganized simply  for  municipal  purposes,  may 
not  be  a  corporation,  all  the  towns  on  Long 
Island  created  by  charter  (and  most  were  so 
created)  are  corporations,  or,  at  least,  corpora- 
tions sub  modo,  for  the  regulation  of  their  com- 
mon lands.  The  provincial  Statute  Relative  to 
Towns,  passed  in  1691  (Van  Schaick's  ed.  of 
the  Laws,  ch.  2,  p.  1).  acknowledges  the  exist- 
ence of  towns  created  by  grant,  and  confirms 
such  grants.  The  existing  statute  relative  to 
towns.acknowledging  that  towns  have  common 
lands,  and  prescribing  the  manner  in  which  the 
use  and  enjoyment  shall  be  regulated,  admits 
that  such  towns  are  corporations  ;  and,  in  this 
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respect,  a  grant  to  an  association  of  men,  thus 
circumstanced,  differs  from  a  grant  "to  the 
people  of  a  county,"  which,  in  8  Johns.,  385, 
was  held  invalid.  It  is  admitted,  that  in  Horn- 
beck  v.  Westbrook,  9  Johns. ,  73,  it  was  said  that 
a  grant  to  the  inhabitants  of  a  town,  not  incor- 
porated, would  have  been  void  for  uncertainty. 
Was  it  necessary  to  review  that  decision,  this 
122*]*court  would  not  sustain  it,  being  con- 
trary to  the  general  received  opinions  on  the 
subject,  and  to  the  Acts  of  the  Legislature  in 
relation  to  towns  ;  but  it  is  not  so,  as  the  cases 
are  not  parallel. 

On  the  division  of  Hempstead  into  two  towns, 
each  of  the  towns  succeeded  to  the  possession 
and  enjoyment  of  the  common  property  lying 
within  its  own  limits.  Such  is  the  invariable 
practice  on  the  erection  of  new  towns,  new 
counties  and  new  States.  When  Vt.  separated 
from  this  State,  she  took  the  public  lands  with- 
in her  bounds,  and  N.  Y.  retained  what  re- 
mained in  her  bounds.  So  it  was  also  in  the 
divisions  of  territory  between  Va.  and  Ky.,Ga., 
and  Ala.,  Mass,  and  Me.  When  was  it  ever 
pretended,  that  on  a  division  of  a  county  into 
two  counties,  that  the  public  buildings  be- 
longed to  both,  and  must  be  considered  as  com- 
mon property  ?  Both  Chancellors  (Kent  and 
Sanford),  in  considering  this  subject, lay  down 
the  proposition,  that  a  town  cannot  hold  lands 
out  of  its  bounds ;  and  such  evidently  was 
the  contemplation  of  the  Legislature  in  confer- 
ring powers  upon  towns  for  the  regulation  of 
their  common  lands.  2  R.  L.,  121,  sec.  12.  At 
all  events,  it  cannot  be  secured  in  the  posses- 
sion of  such  lands,  as  the  penalties  which  are 
authorized  to  be  imposed  must  be  sued  for  in 
the  name  of  the  supervisor  of  the  town  where 
the  offense  is  committed,  for  the  use  of  the  same 
town.  It  evidently  was  the  intention  of  the 
Legislature  that  the  common  property  lying  in 
each  town  should  be  held  in  severally ,  or  why 
the  provision  relative  to  the  fisheries?  The  acts 
of  the  two  towns  subsequent  to  the  division, 
conclusively  prove  that  the  inhabitants  of  each 
considered  the  common  property  lying  within 
the  several  towns  as  belonging  to  them  exclu- 
sively and  in  severally ;  and  from  1784  until 
1818,  when  the  decision  was  made  in  the  case 
of  Denton  v.  Jackson,  there  was  no  question  on 
the  subject. 

If  the  division  of  the  original  Town  of  Hemp- 
stead  into  two  towns  be  not,  in  itself,  a  parti- 
tion of  the  common  propefty.the  exercise  of  an 
exclusive  control,  by  S.  Hempstead,  of  that  por- 
tion of  the  property  which  fell  within  its 
bounds,  for  the  lengtn  of  time  which  accrued 
123*] between  1784,  the  time  of  *the  division, 
and  1821,  the  filing  of  the  bill  in  this  cause,  is 
an  assertion  of  right  and  title  sufficient  to  bar 
the  claims  of  N.  Hempstead.  The  Town  of 
S.  Hempstead  had  all  the  possession  of  the 
property  which  its  nature  and  description  was 
susceptible  of,  and  which  the  town,  in  its  cor- 
porate capacity,  could  have.  It  was  only  by 
establishing  rules  and  regulations  for  the  use 
of  the  property,  that  they  could  exercise  a  con- 
trol over  it.  In  addition  to  this,  there  is  an  en- 
tire absence  of  all  claim  of  right  on  the  part  of 
N.  Hempstead,  or  any  individual  of  that  town, 
after  the  division  in  the  common  property  com- 
prehended within  the  bounds  of  S.  Hempstead. 
Individuals  of  N.  Hempstead  cut  grass  on  the 
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marshes  in  the  latter  town  by  permission,  but 
not  under  a  claim  of  right.  If  not  from  1784, 
the  respondents  have  a  right  to  insist  upon  an 
exclusive  possession,  under  a  claim  of  right 
from  1797,  when  the  resolution  was  passed  in- 
terdicting the  use  of  the  marshes  to  all  persons 
not  residing  in  S.  Hempstead,  until  ten  days 
after  the  inhabitants  of  S.  Hempstead  had  cut 
grass  there. 

There  is  no  equity  set  up  in  the  bill  entitling 
the  appellants  to  relief.  It  asks  for  a  partition, 
not  for  a  declaration  of  the  rights  of  the  par- 
ties. The  estate,  if  any,  to  which  the  appel- 
lants are  entitled,  is  a  right  of  common,  not  a 
tenancy  in  common.  A  tenant  in  common  is 
entitled  to  the  soil  and  freehold  ;  but  a  person 
claiming  a  right  of  common  is  only  entitled  to 
the  use,  products  and  fruits  of  the  soil,  which 
are  not  susceptible  of  partition  like  a  freehold; 
nor  do  our  laws  afford  a  remedy  of  the  kind. 
If,  however,  such  remedy  did  exist,  how  could 
partition  in  this  case  be  made  ?  Must  the  prop- 
erty be  equally  divided  between  the  two  towns? 
or  must  it  be  divided  in  reference  to  the  num- 
ber of  inhabitants  in  each  town  ?  Must  it  be 
according  to  the  population  and  state  of  things 
as  they  now  exist,  or  as  they  existed  in  1784  ? 
In  either  way,  it  is  presumed  it  would  be  found 
to  be  impracticable. 

Mr.  D.  B.  Ogden,  on  same  side.  The  suit 
of  the  appellants  in  the  court  below  should  have 
been  in  the  name  of  the  town,  or  in  the  name 
of  the  freeholders  and  inhabitants,  and  not  of 
both.  If  town  rights  were  demanded,  the  free- 
holders and  inhabitants  *ought  not  to  [*124 
have  been  joined.  If  the  freeholders  and  in- 
habitants had  vested  rights,  which  had  been 
invaded  or  denied,  the  town  ought  not  to  have 
been  made  a  party.  The  statute  under  which 
the  suit  was  brought  contemplates  there  may 
be  actions  in  the  name  of  the  freeholders  and  in- 
habitants, in  which  the  town  has  no  interest; 
and  a  party  here  having  been  joined,  who  has 
no  interest,  the  bill  should  be  dismissed. 

This  is  a  suit  for  partition.  The  statute  re- 
quires that  such  suits  as  shall  be  commenced 
under  it  shall  be  prosecuted  according  to  the 
usual  forms.  In  a  bill  for  partition,  the  com- 
plainant must  state  his  rights  with  precision. 
1  Ves.  &  B.,  551,  though  the  same  particularity 
is  not  required  in  setting  forth  the  rights  of  his 
adversary.  17  Ves.,  551.  Have  the  complain- 
ants specified  the  proportion  to  which  they  are 
entitled  ?  Is  it  stated  with  precision  whether 
the  claim  is  for  the  town  or  for  the  freehold- 
ers ?  And  are  there  any  means  of  rendering 
the  claim  certain  ?  Is  the  property  to  go  to 
the  freeholders  or  to  the  inhabitants,  to  one 
class  or  to  both  ?  Is  their  share  to  be  deter- 
mined by  their  numbers,  or  by  the  quantity  of 
acres  they  possess  ?  These  questions  can  be 
decided  only  by  a  court  of  law.  Equity  only 
gives  partition  where  the  rights  of  the  parties 
are  settled.  Bunb.,  322.  If  the  defendant  con- 
tests the  legal  rights  of  the  complainant,  the 
bill  will  be  dismissed,  and  the  complainant 
sent  to  a  court  of  law  to  establish  his  title. 
Partition  is  never  ordered  when  property  is 
held  adversely  to  the  claim  of  the  complainant. 
The  complainants  here  allege  that  the  defend- 
ants have  ousted  them.  A  tenant  in  common 
may  oust  his  co-tenant.  5  Wh..  124.  If  an 
ouster  has  taken  place,  the  possession  of  one 
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tenant  in  common  for  the  benefit  of  his  co-ten- 
ant no  longer  exists. 

There  is  a  clear  distinction  between  a  ten- 
ancy in  common  and  a  right  of  common  ;  the 
latter  is  an  incorporeal  right  to  the  use  of  the 
land,  the  fee  being  in  another.  The  appellants 
claim  either  in  one  right  or  the  other.  If  they 
claim  as  grantees,  devisees  or  heirs  at  law, 
where  is  the  allegation  to  that  effect  ?  There 
is  none  and,  therefore,  if  they  insist  that  the 
equitable  interest  vested  at  the  time  of  the 
125*]  grant,  they  *show  no  title.  A  court  of 
law  is  alone  competent  to  establish  a  right  of 
common.  If  the  appellants  have  been  disturbed 
in  their  right  of  common,  why  not  bring  their 
action  at  law  ?  There  was  no  necessity  of 
going  to  chancery  on  account  of  their  num- 
bers ;  the  statute  authorized  a  suit  at  law  in 
the  name  of  the  town. 

Can  the  Town  of  N.  Hempstead  claim  any 
thing  as  a  tenant  in  common  ?  It  was  created 
in  1784,  and  has  no  rights  or  privileges  but 
what  are  derived  from  the  Act  creating  it.  It 
was  to  have  the  rights  and  privileges  of  other 
towns  in  Queens,  not  one  of  which  has  the 
power  to  hold  lands  out  of  its  bounds.  If  a 
tenant  in  common,  to  what  proportion  is  she 
entitled  ?  She  does  not  state  the  aliquot  part 
she  claims.  From  the  very  nature  of  things, 
a  town  cannot  be  a  commoner.  A  town  has 
no  cattle,  is  not  entitled  to  estovers,  &c. 

Is  Keif  t's  patent  a  grant  to  individuals  or  to 
a  corporation  ?  The  question  is  to  be  tested 
by  the  civil  law,  as  the  Dutch  did  not  acknowl- 
edge the  common  law.  Corporations,  by  the 
civil  law,  were  created  by  the  mere  act  and 
voluntary  association  of  their  members.  1  Bl. 
Com.  Ch..  Corporations.  The  inhabitants  of 
Hempstead  did  so  associate  together,  and  such 
association  without  grant  constituted  them  a 
body  politic.  But  by  the  common  law,  the 
grant  constituted  them  a  corporation.  It  was 
a  grant  from  the  sovereign  authority  of  the 
country  to  them  and  their  "successors" — a 
term  applicable  only  to  corporations.  Where 
a  grant  is  made,  every  thing  necessary  to  carry 
it  into  effect  follows  as  incidental  to  the  grant. 
When,  therefore,  a  grant  is  made  to  sundry 
persons  and  their  successors,  a  corporation  is 
created,  like  the  grant  to  the  good  men  of  the 
town  of  Islington.  Dyer,  100a.pl.  70,  acknowl- 
edged in  2  T.  R.,  672.  Kyd  makes  the  reser- 
vation of  rent  the  test ;  if  so,  Dougan's  patent 
reserves  a  quit-rent.  Besides,  the  grant  being 
to  the  patentees  and  their  successors,  they  were 
empowered  to  choose  their  own  magistrates. 
This  is  the  mode  in  which  corporations  are  now 
created.  Books  are  directed  to  be  opened  for 
subscriptions,  and  directors  to  be  chosen.  From 
that  time  the  body  corporate  and*  politic  ex- 
126*]  ists.  The  bill  admits  *that  the  common 
property  was  used  by  the  town  as  a  corporate 
body.  Had  the  grant  in  the  case  in  9  Johns, 
been  made  by  the  State  to  Rochester,  the  grant 
itself  would  have  obviated  the  objection  that 
there  was  not  a  party  capable  of  taking,  as  the 
very  act  would  have  created  a  corporation. 
By  the  Articles  of  Capitulation,  on  the  surren- 
der of  N.  Y.  by  the  Dutch  (Smith  Hist.  44,  sec. 
16),  all  inferior  civil  officers  were  to  continue 
until  a  new  election,  and  then  to  be  chosen  by 
the  people  in  the  same  manner  as  had  been  cus- 
tomary. Thus  the  people  of  Hempstead  were 
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left  in  the  exercise  of  the  power  granted  by 
Keift.  The  patent  of  Dongan  recognized  the 
existence  of  the  town,  the  land  belonging  to 
it,  and  the  grant  under  which  it  was  held. 
Dongan's  grant  is  a  grant  of  confirmation,  and 
is  given  to  a  different  set  of  men  than  those  to 
whom  the  first  grant  was  made.  It  could  not, 
therefore,  be  to  confirm  individual  rights,  but 
was  to  confirm  corporate  rights.  It  was  made 
under  the  common  law,  and  containing  the 
word  "successors,"  a  corporation  was  thereby 
created,  if  it  did  not  previously  exist. 

What  was  the  effect  of  the  division  of  1784? 
Before  the  division,  the  freeholders  and  inhab- 
itants were  corporators.  When  they  cease  to 
be  corporators,  their  rights  in  that  character 
ceased.  After  the  division,  they  had  no  com- 
mon rights  extending  over  the  whole  territory. 
When  the  Legislature  made  two  corporations, 
it  followed  as  a  necessary  incident,  that  the 
corporate  rights  were  separated,  and  each  held 
in  severally  except  as  to  the  fisheries,  which 
were  expressly  reserved  to  remain  in  common. 
The  Act  of  1788,  reserving  rights  of  persons 
and  corporations,  could  not  apply  to  Hemp- 
stead,  whose  rights  had  been  fixed  by  the  Act 
of  1784  ;  besides,  the  saving  clause  in  that  Act 
applied  only  to  private  rights.  From  1784  to 
this  day,  S.  Hempstead  has  claimed  nothing  in 
N.  Hempstead.  N.  Hempstead  took  what  was 
within  her  bounds,  and  now  claims  the  half  of 
what  is  in  S.  Hempstead.  Much  of  the  com- 
mon lands  in  N.  Hempstead  have  been  in- 
closed, and  she  cannot  ask  for  a  division  with- 
out again  throwing  them  into  common  stock. 

Mr.  J.  Duer,  for  respondents,  in  reply.  The 
great  question  in  this  cause  is,  had  the  inhab- 
itants of  the  Town  of  Hempstead,  previous  to 
*the  division,  a  beneficial  interest  in  [*127 
the  land?  Can  such  an  interest  be  vested  in  the 
inhabitants  of  a  district  or  territory?  A  grant 
cannot  be  made  to  them  directly  in  their  collect- 
ive capacity.  They  have  no  power  to  take  or 
transmit  a  title.  On  this  point,  the  cases  in  8 
and  9  Johns,  are  conclusive.  There  but  two 
modes  of  effecting  the  object,  either  by  the  in- 
tervention of  trustees,  or  by  creating  the  in- 
habitants a  corporation.  First ;  suppose  a  grant 
to  trustees  and  their- heirs  for  the  use  of  such 
persons  as  then  were,  or  thereafter  should  be- 
come inhabitants  of  a  certain  district,  with 
power  to  cestuis  que  trust  to  regulate  the  sub- 
ject-matter of  the  grant ;  such  a  grant  doubt- 
less would  be  valid.  It  would  not~be  necessary 
to  its  validity,  that  the  trustees  should  be  in- 
habitants of  any  particular  division  of  the 
State,  or  that  the  lands  should  be  included  in 
any  such  division,  but  might  lie  in  different 
counties  or  towns  ;  nor  would  a  change  in  the 
civil  division  affect  the  grant  or  the  interest  of 
the  cestuis  que  trust.  And  it  is  equally  clear  that 
the  cestuis  que  trust  would  have  been  a  bene- 
ficial interest.  They  would  be  the  only  persons 
who  would  have  such  interest,  being  the  equi- 
table owners.  Nor  will  it  be  contested  that 
the  cesluis  que  trust  under  such  a  grant  would 
have  private  rights  of  property  which  no  leg- 
islative act  could  devest.  Second  ;  the  object 
might  be  better  effected  by  creating  the  inhab- 
itants a  body  corporate,  and  making  the  grant 
to  them  in  that  capacity.  The  beneficial  in- 
terest of  the  inhabitants  would  be  precisely  the 
same  as  in  the  former  case.  The  only  differ- 
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ence  would  be  in  the  mode  of  acquiring  title, 
but  none  in  the  use  or  enjoyment  of  the  lands 
granted.  They  would  be  equally  private  rights, 
and  equally  beyond  legislative  power.  Sup- 
pose, after  such  grant  or  charter,  the  terri- 
tory granted  is  constituted  a  town  for  political 
purposes,  would  rights  previously  acquired  be 
merged  in  the  erection  of  such  town?  Why 
should  a  merger  take  place?  A  town,  as  such, 
cannot  acquire  a  title,  much  less  has  it  the  su- 
perior title,  in  which  the  lessor  must  mer^e. 
The  whole  title  was  already  vested  in  the  in- 
habitants. There  is  no  incompatibility  in  the 
union  of  public  and  private  rights  in  the  same 
body.  The  Bank  of  the  United  States  is  an  in- 
stance of  the  kind.  Have  the  stockholders  of 
1 28*]  *that  Bank  no  beneficial  interest?  Could 
the  government, by  taking  away  the  administra- 
tive powers, destroy  the  rights  of  stockholders? 
These  observations,  if  just,  go  far  towards  the 
decision  of  the  principle  question  ;  for  it  can 
surely  make  no  difference  that  a  private  cor- 
poration and  town  are  created  by  the  same 
grant.  The  distinction  between  powers  does 
not  depend  on  the  time  of  their  creation,  but 
on  the  nature  of  the  powers  themselves. 
To  illustrate  the  distinction,  what  is  a  town? 
What  its  corporate  powers,  and  for  what  pur- 
poses can  it  hold  property?  A  town  is  a  civil 
division  of  the  State,  the  inhabitants  of  which 
are  vested  with  certain  political  and  adminis- 
trative powers.  Thence  the  unlimited  power 
of  the  Legislature  over  its  bounds.  There  are 
no  vested  rights  beyond  the  reach  of  legisla- 
tive authority.  What  are  the  corporate  powers 
of  a  town,  if  it  possess  any?  It  is  not  con- 
tended that  it  is  a  corporation  in  the  full  sense 
of  the  term,  or  that  its  powers  as  such  are  un- 
limited. Both  Chancellors  say  that  towns  are 
but  corporations  sub  modo,  that  their  powers 
are  qualified  and  limited .  The  extent  of  their 
powers  can  be  ascertained  only  by  reference 
to  the  objects  for  which  they  are  implied  ;  for 
no  direct  corporate  powers  are  given.  They 
can  have  none  but  such  as  are  necessary  to 
their  political  existence,  and  the  exercise  of 
their  political  character.  Thus  they  have  the 
legislative  power  of  framing  regulations  for 
town  purposes,  and  enforcing  them  by  penal- 
ties— a  necessary  consequence  of  which  is  the 
power  of  prosecuting  for  a  breach  of  those 
regulations,  without  which  the  power  would 
be  nugatory.  So,  having  town  records,  they 
may  adopt  measures  for  their  preservation,  by 
building  a  clerk's  office.  So,  having  a  discre- 
tionary power  as  to  the  maintenance  of  the 
poor,  they  may  probably  erect  a  town  poor- 
house,  probably,  because  in  England  such 
power,  in  every  case,  is  conferred  by  statute. 
In  every  instance,  corporate  powers  flow  from 
some  political  or  legislative  power,  and  limited 
by  the  necessity  to  which  it  owes  its  origin 
Consequently,  a  town,  as  such,  could  not  pur- 
chase lands  with  a  view  to  speculation,  or  to  a 
division  of  them  among  its  inhabitants.  If  a 
grant  is  made  by  an  individual  to  a  town,  it  is 
utterly  void  for  want  of  capacity  in  the  town 
129*]  *to  take.  If  this  is  denied,  then  cor- 
porate powers  are  unlimited.  Once  depart 
from  positive  limited  necessity  to  discharge  an 
express  power  in  search  of  the  implied  powers 
of  a  town,  and  no  limit  remains.  A  grant 
made  by  the  Legislature  would  be  good,  be- 
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cause  the  grant  itself  confers  a  new  and  dis- 
tinct corporate  power ;  but  in  such  case  the 
Legislature  could  no  more  take  away  land  than 
if  granted  to  any  other  corporation.  Such  act 
would  be  an  interference  with  private  rights 
of  property.  Suppose  a  grant  made  to  certain 
individual  inhabitants,  by  name,  and  success- 
ors, chosen  in  a  manner  prescribed,  would  the 
Corporation  be  dissolved  by  an  alteration  of 
the  limits  of  a  town?  Would  the  rights  of  par- 
ties be  devested?  If  made  to  a  town,  the  inter- 
est of  parties  is  the  same ;  and  in  addition, 
they  have  the  power  of  legislation.  The  divis- 
ion of  the  town  might  render  difficult  the  exe- 
cution of  the  trust ;  but  it  would  not  devest 
private  rights.  These  positions  sustain  the  rule 
laid  down  by  both  Chancellors,  that  a  town 
can  hold  lands  only  within  its  own  limits  ;  for 
a  town,  as  a  town,  can  only  hold  such  lands 
as  are  necessary  to  the  performance  of  its 
powers,  and  as  such  powers  are  only  to  be  ex- 
ercised within  its  jurisdiction,  there  can  be  no 
necessity  for  holding  lands  without  its  juris- 
diction. The  necessity  is  limited  by  the  juris- 
diction,and  that  ceasing.that  which  is  founded 
on  it  ceases  also.  Thus  it  is  seen  that  the  rule 
is  applicable  only  where  land  is  held  by  a 
town  as  such,  but  not  where  it  is  held  under 
a  special  grant,  for  purposes  unconnected  with 
its  political  powers  or  jurisdiction.  Would  it 
not  be  absurd  to  say  that  the  Legislature  could 
not  grant  lands  to  a  town,  without  its  limits? 
Yet,  if  the  rule  be  as  laid  down  by  the  Chan- 
cellors, without  limitation,  the  Legislature 
would  not  have  the  power  to  make  such  grant. 
Again:  the  rule,  thus  understood,  that  a  town, 
as  such,  can  only  hold  lands  within  its  own 
limits,  the  Legislature  violates  no  right  of  pri- 
vate property  by  changing  such  limits  ;, be- 
cause, in  land  held  for  political  purposes,  no 
individual  can  have  a  beneficial  interest. 

To  ascertain  how  a  town  holds  lands, 
whether  in  its  character  of  a  town,  or  in 
its  special  character  as  a  corporation,  refer- 
ence must  be  had  to  the  grant  under  which  it 
is  held.  If  *the  lands  were  granted  for  [*13O 
purposes  of  jurisdiction,  it  holds  as  a  town  ; 
but  if  for  purposes  foreign  to  jurisdiction,  it 
holds  in  its  new  and  special  corporate  capacity 
conferred  by  the  grant  itself.  The  lands  here 
were  granted  by  the  State,  a  fact  wholly  over- 
looked by  both  Chancellors.  The  magnitude 
of  the  grant  contradicts  the  idea  that  it  was 
made  for  public  purposes.  It  evidently  was 
intended  for  individual  enjoyment,  and  not  to 
be  held  as  undivided  property  for  the  public 
purposes  of  the  town.  The  object  of  the  grant 
was  the  settlement  and  improvement  of  the 
country  ;  the  land  to  be  divided  and  allotted 
to  individuals  ;  and,  until  so  divided,  to  be  en- 
joyed in  common,  under  corporate  regulations. 
The  subsequent  acts  explain  clearly  the  intent 
of  the  grant,  which  contains  a  cession  of  land, 
and  power  to  erect  a  body  politic.  Had  the 
charter  stopped  with  the  grant  of  the  land, 
would  not  an  interest  have  passed  to  the  grant- 
ees, and  would  they  not  have  been  a  corpora- 
tion, though  not  possessing  such  corporate 
powers  as  were  granted  in  the  charter?  Until 
the  town  was  organized,  where  was  the  title? 
Under  the  former  part  of  the  grant,  inhab- 
itants only  would  be  corporators,  but  by  the 
latter  grant,  freeholders  and  inhabitants  are 
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corporators,  reside  where  they  may.  They  had, 
therefore,  a  vested  interest.  Though  there  is 
but  one  corporate  name,  and  one  origin  of  the 
corporate  will,  the  powers  are  distinct. 

The  reasoning  of  the  Chancellors,  that  the 
effect  of  the  division  was  to  deprive  the  appel- 
lants of  their  right  in  the  common  lands  which 
were  comprehended  in  the  Town  of  S.  Hemp- 
stead,  would  be  equally  conclusive  if  the  whole 
of  the  common  lands  had  been  thrown  into 
either  town,  or  annexed  to  another  town.  The 
division  either  per  se  did  or  did  not  destroy  the 
title.  If  it  did  not  destroy  the  title,  how  was 
the  partition  of  the  common  lands  effected?  It 
could  be  only  in  one  of  three  ways :  by  the 
laws  of  the  land,  by  the  consent  of  parties,  or 
by  acquiescence.  A  legislative  Act  dividing  a 
town  is  no  evidence,  in  itself,  that  partition  of 
property  held  in  common  was  intended.  The 
reservation  of  the  fisheries  is  no  evidence  of 
such  intent;  the  right  of  fishing  being  an  indi- 
vidual privilege,  and  no  part  of  the  corporate 
131*]  property.  It  *should  not  be  left  to  in- 
ference to  establish  the  partition,  but  should 
be  made  out  by  direct  and  positive  enactment. 
The  power  of  the  Legislature  to  make  partition 
is  very  doubtful;  being  a  judicial  and  not  a 
legislative  act.  At  any  rate,  when  exercised, 
all  parties  should  be  shown  to  have  been  before 
them,  the  subject-matter  well  understood,  and 
the  value  of  the  several  parts  ascertained.  Be- 
sider,  the  provision  in  the  Act  of  1788  is  a  legis- 
lative declaration  that  by  the  division  of  towns 
and  the  alteration  of  bounds  no  change  of  title 
was  intended  to  be  effected. 

Here  was  no  partition  by  consent.  The  ap- 
pellants consented  to  a  division  of  the  town, 
not  to  a  partition  of  their  property,  and  never 
contemplated  that  a  loss  of  their  rights  in  the 
common  property  would  be  a  consequence  of 
the  division.  Nor  have  the  appellants  lost 
such  rights  by  acquiescence.  This  principle  is 
intimately  couuected  with  the  doctrine  of  ad- 
verse possession.  Lapse  of  time  before  suit  can- 
not be  urged  against  appellants,  for  until  dis- 
turbance why  bring  a  suit?  The  separate  exer- 
cise of  power  by  the  towns  in  regulating  the 
common  lands  within  their  respective  bounds 
affords  no  evidence  of  acquiescence.  Such  reg- 
ulations were  necessary,  and  could  more  con- 
veniently be  adopted  in  each  town  than  in  any 
other  manner.  The  resolution  of  S.  Hemp- 
stead  of  1797,  giving  a  preference  to  its  own 
inhabitants,  does  not  appear  ever  to  have  been 
communicated  or  enforced.  The  conclusive 
answer  however,  is,  that  the  appellants  contin- 
ued in  the  use  and  enjoyment  of  the  marshes  up 
to  the  time  of  the  commencement  of  the  suit  in 
the  same  manner  as  they  had  been  accustomed 
to  use  and  enjoy  them  previous  to  the  division. 

If  the  decision  in  the  case  of  Denton  v.  Jack- 
son is  not  binding  upon  the  respondents,  why 
should  it  not  control  as  an  authority?  South 
Hempstead  was  then  represented,  the  question 
was  the  same,  the  evidence  the  same,  and  the 
court  certainly  meant  and  did  adjudge  the  point 
in  controversy. 

As  to  the  formal  objections  urged  on  the  other 
side.  The  suit  was  correctly  brought  in  the 
name  of  the  town,  and  of  the  freeholders  and 
inhabitants  ;  the  statute  under  which  it  was 
132*J  *commenced  expressly  authorizing  it 
to  be  brought  in  such  form ;  and,  by  the  by, 
76 


this  very  Act  of  the  Legislature  proceeds  on  the 
supposition  that  two  towns  may  hold  lands  in 
common.  The  rights  of  the  appellants  are  set 
forth  with  as  much  precision  as  the  nature  of 
the  case  would  admit  of.  The  whole  title  of 
the  appellants  is  stated.  The  proportions  to 
which  each  town  would  be  entitled  could  not 
be  specified,  necessarily  depending  upon  the 
facts  to  be  ascertained  by  proof.  It  cannot 
be  objected  that  the  appellants  are  seeking  a 
partition  of  a  right  of  common.  Such  is  not 
their  bill.  They  ask  a  partition  of  property  held 
by  them  as  tenants  in  common,  to  which  they 
are  entitled  as  corporators  ;  and  the  impossi- 
bility of  making  partition  on  account  of  the 
nature  of  the  property,  the  difficulty  of  ascer- 
taining the  rights  of  the  parties,  and  the  vari- 
ous other  considerations  upon  this  point  urged 
by  the  respondents,  is  answered  by  the  axiom 
of  the  common  law,  that  there  is  no  right  with- 
out its  remedy. 

Savage,  Chief  Justice  of  the  Supreme 
Court.  The  object  of  the  bill  filed  in  this  case 
is  to  obtain  partition  of  certain  plains,  beaches, 
meadows  and  marshes  situate  within  the  Town 
of  Hempstead,  in  which  the  appellants  claim  to 
be  tenants  in  common  with  the  respondents. 

From  the  allegations  of  the  parties  in  their 
pleadings  there  seems  to  be  no  dispute  between 
them  upon  the  point,  that  the  lands  in  question 
were  held  by  the  Town  of  Hempstead  in  its  cor- 
porate capacity,  and  not  by  the  patentees,  or 
their  heirs  in  their  individual  capacity.  In- 
deed, in  no  other  capacity  could  the  appellants 
file  their  bill.  They  have  brought  their  suit  as 
a  town  and  not  as  the  individuals  of  the  town. 
The  point,  that  the  individuals  claiming  under 
the  patentees  cannot  recover  in  their  individual 
capacity,  was  decided  in  the  case  of  Denton  v. 
Jackson,  2  Johns  Ch.,  320, which  was  affirmed 
in  this  court  upon  that  point.  The  Chancellor, 
in  giving  his  opinion,  had  discussed  the  main 
question  in  this  cause,  viz. :  whether  th.e  Town 
of  N.  Hempstead,  in  its  corporate  capacity, was 
entitled  to  the  partition  prayed  for  in  the  bill, 
and  was  of  opinion  that  it  was  not;  but  he  dis- 
missed the  bill  for  want  of  proper  parties. 
When  the  cause  came  into  this  court  the  decree 
of  the  Chancellor  was  affirmed  *upon  [*133 
the  point  on  which  he  had  dismissed  the  bill; 
but  this  court  expressed  an  opinion  in  their  de- 
cree declaring  that  the  present  plaintiffs  were 
entitled  to  the  partition  prayed  for  by  the 
plaintiffs  in  that  suit.  We  have  no  report  of 
that  appeal  except  what  is  found  in  7  Johns. 
Ch.,  254,  of  the  general  index  in  that  volume, 
where  the  reporter  says  that  the  judges,  in  as- 
signing their  reasons,  took  very  different  views 
of  the  case.  As  the  expression  of  an  opinion  in 
favor  of  the  rights  of  the  present  plaintiffs, 
who  were  not  parties  to  that  suit, was  an  obiter 
dictum,  and  no  part  of  the  judgment  of  the 
court,  we  are  not  now  at  liberty  to  repose  our- 
selves upon  it  as  a  matter  adjudicated  in  this 
court  and,  therefore,  not  to  be  again  agitated; 
and  it  becomes  necessaryto  examine  the  grounds 
upon  which  the  claim  now  sought  to  be  en- 
forced is  founded. 

Before  doing  so,  it  is  proper  to  advert  to 
some  cases  cited  by  the  appellant's  counsel,  to 
show  that  a  town  is  not  a  corporation.  In  the 
case  of  Jacktton  v.  Corey,  8  Johns.,  385,  it  was 
decided  that  "the  people  of  the  County  of  Ot- 
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sego  "  bad  not  a  capacity  to  take  by  grant,  on 
tbe  ground  tnat  the  county  was  not  incorpo- 
rated. It  is  tbere  said,  a  grant  to  be  valid  must 
be  to  a  corporation,  or  some  person  certain  must 
be  named,  who  can  take  by  force  of  the  grant, 
and  who  can  hold  either  in  his  own  right  or  as 
trustee.  In  Hornbeck  v.  Westbrook,  9  Johns., 
73,  it  was  decided  that  the  Town  of  Rochester, 
not  being  incorporated,  was  incapable  of  tak- 
ing an  estate  in  fee.  Without  impugning  these 
cases,  or  subscribing  to  their  correctness,  they 
do  not  control  this  case.  The  grant  in  this 
case  was  certainly  valid  according  to  the  case 
of  Jackson  v.  Corey,  inasmuch  as  it  was  made 
to  certain  individuals  who  might  be  trustees. 
There  is  also  another  point  of  difference  be- 
tween those  cases  and  the  case  now  under  con- 
sideration. In  those  cases,  the  grant  was  from 
an  individual;  here,  it  was  from  the  sovereign, 
who  might,  and,  in  my  judgment,  did  give  to 
the  grantees  a  capacity  to  take  and  hold  in  a 
corporate  character.  In  the  case  of  Goodett  v. 
Jackson,  20  Johns.,  706,  it  was  held  in  this 
court,  that  a  grant  to  an  Indian  and  his  heirs 
was  valid  in  favor  of  the  heir, though  an  alien, 
134*]because  the  government  *was  compe- 
tent to  vest  him  with  the  capacity  to  take  real 
estate,  and  the  intention  to  do  it  was  implied 
in  the  grant  itself,  which  was  issued  by  au- 
thority of  law.  The  same  principle,  thus  ap- 
plied to  an  alien,  has  since  been  extended  to  a 
slave,  by  force  of  the  resolutions  and  laws  of 
this  State.  Jackson  v.  Lervey,  5  Cow.,  397. 
There  is  still  another  ground  on  which  the  ti- 
tle in  the  town  may  be  sustained.  It  is  fairly 
inferrible,  that  if  any  consideration  was  paid 
in  the  first  instance,  all  the  inhabitants  con- 
tributed to  it.  The  grant  is  to  the  patentees 
and  their  associates,  heir,  successors  and  as- 
signs. If  the  patentees  were  trustees,  and  the 
•cestuis  que  trust  paid  the  consideration,  there 
was  then  a  resulting  trust  in  their  favor  ;  and 
such  cestuis  que  trust  have  been  considered  as 
possessing  the  equitable  estate,  and  the  legal 
also, so  far  as  to  enable  them  to  defend  or  main- 
tain an  action  of  ejectment  for  lands  thus  held 
by  them. 

The  grant  itself,  however,  considers  the  town 
as  a  corporation  to  be  created  ;  colonial  laws 
considered  towns  as  corporations  ;  1  Van 
Schaick'sRev.,  p.  2;  and,  if  I  do  not  much  mis- 
take, our  statutes  of  the  present  day  do  so  con- 
sider them,  for  certain  purposes.  By  the  12th 
section  of  the  Act  Relative  to- the  Duties  and 
Privileges  of  Towns,  2R.  L.,  125,  the  freehold- 
ers and  inhabitants,  that  is,  the  voters,  have  a 
right  to  make  regulations  respecting  their  com- 
mon lauds.  How  are  they  to  hold  common 
lands,  unless  by  grant  ?  They  surely  cannot 
inherit.  It  is  not  to  be  supposed  that  the  Legisla- 
ture would  give  the  towns  power  to  legislate  in 
an  impossible  case  ;  and,  upon  the  principle 
adopted  by  this  court,  in  the  case  of  Ooodett  v. 
Jackson,  such  an  act  of  legislation  of  itself  is 
sufficient  to  create  a  capacity  in  the  towns  to 
take  and  hold  common  lands.  If,  however, 
they  have  no  such  right,  what  becomes  of  this 
suit?  The  plaintiffs  here  sue  in  no  other  capac- 
ity ;  and,  if  they  are  not  a  corporation  for  the 
purposes  contemplated  by  the  act,  the  suit 
should  be  dismissed  on  that  ground.  The 
truth,  no  doubt,  is,  that  towns  are  corpora- 
tions in  a  certain  degree;  and,  so  far  as  corpo- 
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rate  powers  are  granted  or  incidental  to  ex- 
press grants,  towns  possess  such  powers  ;  and 
particularly  in  the  case  now  under  considera- 
tion, it  seems  to  me  that  corporate  powers  to 
*the  extent  expressed,  were  intended  [*135 
to  be  conferred. 

This  brings  me  to  what  I  conceive  the  main 
question  in  the  cause;  the  effect  of  tbe  division 
of  the  town  in  1784.  In  discussing  the  subject, 
it  will  be  difficult  to  avoid  a  repetition  of  the 
arguments  used  by  the  Chancellors,  Kent  and 
Sanford. 

I  consider  the  Town  of  Hempstead  a  corpo- 
ration. The  plains,  meadows  and  marshes 
were  the  property  of  the  freeholders  and  in- 
habitants of  the  town  in  their  corporate  capac- 
ity ;  but  did  not  belong  to  any  or  either  of 
them  in  their  individual  capacity.  No  one  had 
a  right  to  use  or  occupy  the  common  property, 
but  by  leave  and  permission  of  the  Corpora- 
tion. The  corporators  were  not  tenants  in  com- 
mon in  this  property.  It  was  competent  for 
the  Corporation,  had  they  not  been  limited  by 
law,  to  have  leased  the  whole  of  their  plains 
and  meadows  to  an  individual  for  a  certain 
rent ;  and  in  that  case,  the  lessee  would  have 
been  entitled  to  the  exclusive  occupation  of 
them,  and  the  corporators  would  have  had  no 
right  to  enter  upon  them.  The  State  of  N.  Y. 
owns  a  large  quantity  of  land  which  belongs 
to  the  people  of  the  State,  not  in  their  individ- 
ual but  in  their  political  capacity.  The  peo- 
ple, therefore,  are  not  tenants  in  common  in 
those  lands;  and  an  entry  upon  the  lands, with- 
out the  license  of  the  Corporation  ( the  State ), 
would  be  a  trespass.  The  same  relation  exists 
in  all  corporate  property,  whether  it  belongs 
to  a  county,  a  town,  a  city,  a  college,  an  acad- 
emy, a  church  or  a  bank.  Suppose  the  State 
to  be  divided  into  two  States,  without  some 
special" agreement,  each  would  own  the  public 
property  within  its  limits.  So  of  counties,  the 
public  buildings  remain  the  property  of  the  old 
county;  yet  public  building  are  as  much  public 
property  as  public  lands.  So,  as  to  the  plains, 
meadows  and  marshes  which  are  the  subject 
of  this  suit.  A  bill  filed  by  a  new  county  for 
a  partition  of  the  jail  and  court-house,  which 
had  been  common  property;  would  be  the  same 
in  principle  as  the  bill  in  this  suit,  Would  not 
such  a  suit  be  considered  preposterous?  Sup- 
pose a  religious  Corporation,  possessed  of  a 
church  and  parsonage;  it  becomes  expedient  to 
erect  a  part  into  a  new  Corporation ;  would  not 
the  old  Corporation  retain  the  property,  unless 
*an  agreement  was  made  as  to  the  par-[*13O 
tition  of  it?  It  would  not  be  difficut  to  multi- 
ply analogous  cases  ;  but  enough  have  been 
stated  to  elucidate  the  principle  for  which  I 
contend. 

It  is  evident, to  my  mind,  that  those  who  pro- 
cured the  division  of  the  Town  of  Hempstead 
understood  their  rights  as  I  understand  them. 
The  town  extended  across  the  island.  The 
plains  were  in  the  middle,  the  meadows  and 
marshes  at  each  end.  The  division  line  of  the 
towns  is  about  the  middle  of  the  plains.  Had 
there  been  no  reservation,  the  inhabitants  of 
these  towns  would  have  no  other  rights  of  t;»k 
ing  fish  in  the  waters  of  the  town  in  which 
they  do  not  reside,  than  the  inhabitants  of  any 
adjoining  town.  The  privilege  of  fishing  was 
one,  however,  which  neither  wished  to  relin- 
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quish  ;  it  was,  therefore,  provided  for.  If  it 
was  then  understood  that  the  rights  of  the  in- 
habitants were  not  to  be  changed  or  affected  by 
the  division, why  was  it  necessary  to  make  any 
reservation  ? 

The  Act  Relative  to  the  Duties  and  Privil- 
eges of  Towns,  2  R.  L.,  131,  directs  the  man- 
ner in  which  public  property  shall  be  used,  or 
rather  gives  to  each  town  the  power  of  regulat- 
ing the  use  of  their  common  lands.  By  this 
Act,  the  Town  of  Hempstead^as  the  power 
which  has  always  been  exercised  by  it,  of  di- 
recting the  times  and  manner  of  cutting  grass 
upon  their  meadows;  for  instance:  If  N.  Hemp- 
stead  possesses  the  power  also  of  regulating  the 
time  and  manner  of  cutting  the  grass  on  the 
meadows  in  Hempstead,  it  is  easy  to  see  that 
collisions  must  take  place.  But  no  such  power 
is  given  to  any  town"  beyond  its  limits.  It  is 
not,  in  terms,  confined  to  its  limits  ;  but  as  no 
power  is  given  to  the  town  beyond  its  limits, 
it  necessarily  follows  that  no  such  power  is 
possessed  by  it.  It  is  impossible  for  one  town 
to  make  regulations  for  the  management  of 
public  property  in  another  town,  because  ex- 
clusive jurisdiction,  as  I  construe  the  statute, 
is  given  to  the  town  within  which  such  prop- 
erty is  located.  That  the  division  of  the  town 
into  two  was,  at  the  time,  understood  and  in- 
tended as  a  partition  of  the  common  property, 
receives  strong  support  from  the  fact  that  aft- 
er the  division  neither  town  undertook. by  reso- 
137*]  lutions  or  other  proceedings  *in  their 
town-meetings,  to  interfere  with  the  other. 
The  Town  of  N.  Hempstead  has  regulated  the 
use  of  the  common  property  within  its  limits, 
and  the  Town  of  Hempstead,  in  like  manner, 
has  regulated  the  use  of  the  common  property 
within  its  limits  ;  so  that  if  a  right  did  exist 
after  the  division,  as  is  now  contended,  that 
right  is  barred  by  lapse  of  time. 

On  all  the  grounds  of  defense  assumed  by 
the  respondents,  I  am  of  opinion  that  the  ap- 
pellants have  no  right  of  action  and,  consequent- 
ly, that  the  decree  of  the  Chancellor  ought  to  be 
affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  decree  of  the  Court  of  Chancery,  dismissing 
the  biUof  the  appellants,  was  in  all  things  affirmed, 
with  costs,  and  the  record  directed  to  be  remitted. 

Affirming:— Hopk.,  288. 

Distinguished— 5  Den.,  232. 

Cited  in— 21  Wend.,  680;  22  Wend.,  94, 104;  4  Hill,  396; 
6  Paige,  646;  9  N.  Y.,  69,  347;  58  N.  Y.,  28;  5  Lans.,  162 ; 
4  Hun,  698 ;  19  Barb.,  555 ;  59  Barb.,  615 ;  7  Abb.  N.  S., 
355 ;  1  Sweeny,  227  ;  53  Cal.,  350. 


I.    CAMPBELL,  Administrator  of  8.  CAMP- 
BELL, Plaintiff  in  Error, 

AND 

8.  STAKES,  Defendant  in  Error. 

Practice — Trespass  Lies  against  Infant  for  Will- 
fully and  Intentionally  Overdriving  a  Horse 
Hired  by  Him — Case  Held  not  to  Lie — Defense 


— Amendment  of  Pleadings  after  Judgment — 
Estoppel— Errors,  not  Raised  Below,  cannot 
be  Raised  in  the  Court  of  Errors — Discretion 
of  Court  of  Errors — Its  Jurisdiction — Arrest 
of  Judgment. 

Where  an  infant  took  a  mare  on  hire,  and  drove 
her  with  such  violence,  and  otherwise  cruelly  treat- 
ed her,  as  that  she  died;  it  was  held,  that  thouKh  case 
would  not  lie,  trespass  might  be  maintained  against 
him. 

If  an  infant  who  has  a  horse  on  hire  does  any  will- 
ful and  positive  act,amouuting  to  an  election,  on  his. 
part,  to  disaffirm  the  contract  of  hiring,  the  owner 
is  entitled  to  the  immediate  possession. 

If  the  infant  willfully  and  intentionally  injures  the 
animal,  an  action  of  trespass  lies  against  him  for 
the  tort. 

Infancy,  with  an  averment  that  the  injury  hap- 
pened through  the  unskillfulness,  want  of  knowl- 
edge, discretion  and  judgment  of  the  defendant, 
would  be  a  good  bar  to  an  action  of  trespass  brought 
for  killing  a  horse  let  to  hire,  by  violent  driving  and 
cruel  treatment. 

Where  a  judgment  is  pronounced  in  the  Supreme 
Court  on  pleadings  brought  up  from  an  inferior 
court,  and  the  party  against  whom  the  judgment  ia 
asks  and  obtains  leave  to  amend  his  pleadings.which 
he  accordingly  does,  and  issue  is  joined,  and  a  trial 
had  on  such  amended  pleadings,  the  party  amend- 
ing is  estopped  from  afterwards  alleging  error  in 
the  judgment  pronounced  on  the  original  pleadings. 

Error  cannot  be  alleged  in  the  Court  for  the  Cor- 
rection of  Errors,  for  that  in  a  cause  where  there 
were  two  issues  joined,  the  jury  had  passed  upon 
only  one  of  them,  if  it  appears  that  the  question  has 
not  been  brought  before  the  Supreme  Court,  on  a 
motion  in  arrest  of  judgment,  or  otherwise. 

*The  Court  for  the  Correction  of  Errors  is  [*13» 
strictly  an  appellate  court  for  the  re-examination 
and  correction  of  erroneous  decisions  actually  made 
by  other  tribunals,  upon  questions  distinctly  pre- 
sented to  the  court  below,  and  none  other  will  be 
considered. 

There  are  also  cases  which  have  been  passed  upon 
by  the  court  below,  which  will  not  be  reviewed  by 
the  Court  of  Errors  but  in  the  exercise  of  a  sound 
discretion :  as  where  the  Court  of  Errors  is  asked  to 
reverse  or  modify  the  decision  upon  some  new  point 
not  raised  in  the  court  below.  It  would  seem  that  a 
decree  of  the  Chancellor  will  not  be  reversed  for  the 
purpose  of  giving  the  appellant  a  remedy  which  he 
did  not  ask  for  in  the  Court  of  Chancery;  but  a  judg- 
ment of  a  court  of  law  will  not  be  sustained  merely 
because  the  plaintiff  in  error  has  neglected  to  urge 
every  valid  objection  which  might  have  been  insist- 
ed on  by  way  of  argument  in  the  court  below. 

A  defendant  may  allege,  in  arrest  of  judgment, 
any  matter  appearing  on  the  record  which  may  be 
assigned  for  error  after  judgment. 

It  seems  there  can  be  no  possible  case  in  which 
there  can  be  an  error  in  the  record  or  proceedings 
of  the  Supreme  Court,  which  would  afford  sufficient 
ground  for  reversal  in  the  Court  of  Errors,  in  which 
the  party  may  not,  if  he  applies  in  time,  present  the 
question  directly  to  that  court  for  their  decision  in 
the  first  instance.  If  he  does  so,  and  the  decision  te 
against  him,  he  may  apply  to  the  Court  of  Errors  to 
review  the  decision  upon  a  writ  of  error. 

Citations— 8  T.  R.,  335 :  4  Eng.  Com.  L.  R.,  375  ;  2 
Marsh.,  485 ;  6  Cranch,  226 :  2  Cow.,  31 ;  5  Johns.,  430; 
12  Johns-.  493:  13  Johns.,  361;  17  Johns.,  469;  2  Sch.  & 
L.,  700 ;  16  Johns.,  343  ;  12  Hen.,  4.  24 ;  Bro.  Abr.,  tit. 
Judgment,  pi.,  48;  5  Com.  Dig.,  174,  Pleader,  sec.  47; 
2  Burr.,  899;  Cro.  Eliz.,  914;  2  Roll.  Abr.,  716,  ch.  20; 
Lilly's  Pr.  Reg.,  tit.  Judgment,  121  a;  1  Leon.,  309. 

TERROR  from  the  Supreme  Court.  Sarah 
-E^  Stakes,  in  July,  1821,  commenced  an  ac- 
tion of  trespass  in  the  C.  P.  of  N.  Y.,  against 
Samuel  Campbell  and  Thomas  Campbell,  and 
declared  against  them,  for  that  July  4,  1820, 
they  drove  a  certain  mare  belonging  to  the 


NOTE-—  Infancy— lAabttity  of  infants  for  torts. 

Ingeneral,  infants  are  liable,  for  torts.  Bullock  v. 
Babcock.  3  Wend.,  391 ;  Hartfteld  v.  Roper,  21  Wend., 
615;  Green  v.  Burke,  23  Wend.,  490;  Wallace  v. 
Mores,  5  Hill,  391 ;  Tifft  v.  Tifft,  4  Den.,  175;  Moore 
v.  Eastman,  1  Hun,  578 ,  4  Sup.  Ct.,  37 ;  Studwell,  v. 
Shapter,  54  N.  Y.,  249 ;  Conway  v.  Reed.  66  Mo.,  346  ; 
Baxter  v  Bush,  29  Vt.,  465;  Walker  v.  Davis,  1  Gray, 
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506;  Homer  v.  Thwing,3  Pick.,  492;  Peterson  v.Hoff- 
ncr,  59  Ind..  130;  Lewis  v.  Littlefield,  15  Me.,  233. 

The  breach  of  a  contract  cannot  be  complained  of  as- 
a  tort.  Moore  v.  Eastman,  1  Hun,  578;  4  Sup.  Ct.,37; 
People  v.  Kendall,  25  Wend.,  399 ;  Studwell  v.  Shap- 
ter, 54 N.  Y.,  249  ;  Jennings  v.  Randall,  8  T.  R.,  3a5  ; 
Eaton  v.  Hill,  50  N.  H..  Sio. 

But  where  the  tort  is  independent  of  the  contract  an 
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plaintiff  with  such  violence,  and  whipped  and 
cruelly  treated  her  in  such  a  manner,  that  she 
died.  Samuel  Campbell  alone  was  taken  on 
the  process  issued  against  the  defendants.  He 
appeared  by  guardian,  and  pleaded  :  1.  Non 
cut.  2.  That  at  the  time  when,  &c.,  the  mare 
was  in  the  possession  of  the  defendants  by 
virtue  of  a  contract  of  bailment,  whereby  the 
plaintiff  had  let  the  mare  and  a  tilbury  to  the 
defendants  for  hire,  averring  that  at  the  time 
of  the  making  of  the  contract,  and  also  at  the 
time  of  the  supposed  trespasses,  the  defend- 
ants were  respectively  infants  within  the  age  of 
21  years.  The  plaintiff  demurrred  to  the  sec- 
ond plea,  the  defendant  joined,  and  the  C.  P. 
gave  judgment  for  the  defendant.  The  plaint- 
iff removed  the  record  into  the  Supreme  Court 
by  writ  of  error,  and  in  Aug.,  1825,  the  judg- 
ment of  the  C.  P.  was  reversed,  and  judgment 
for  costs  taxed  at  $95.42,  given  in  favor  of  the 
139*]  plaintiff  in  error  in  that  *court,  and  a 
venire  de  novo  awarded.  At  the  ensuing  term, 
Campbell  applied  for  and  obtained  leave  ty 
amend  his  plea,  5  Cow.,  21,  when  he  pleaded  : 
1.  Non  cut.  2.  That  the  mare,  at  the  time  when, 
&c.,  was  in  the  possession  of  the  defendants  by 
virtue  of  a  contract  of  bailment  for  hire  ;  and 
that  the  supposed  beating,  fatiguing  by  over- 
driving, &c.,  occurred  and  took  place  through 
the  unskillf  ulness,  want  of  knowledge,  discre- 
tion and  judgment  of  the  defendants;  and  that, 
on  the  termination  of  the  contract  of  bailment, 
the  defendants  returned  and  redelivered  to  the 
plaintiff  the  mare  in  full  life;  and  averred  that 
at  the  time  of  the.  bailment,  and  of  the  com- 
mitting of  the  supposed  trespasses,  the  defend- 
ants were  respectively  infants,  &c.,  concluding 
with  a  verification  and  prayer  of  judgment. 
The  plaintiff  replied  precludi  non,  because  the 
said  8.  Campbell,  of  his  own  wrong,  and  with- 
out the  cause  by  him  in  his  plea  alleged,  and 
with  force  and  arms,  &c.,  did  commit  the  said 
several  trespasses,  &c.,  in  modo  et  forma,  &c.  ; 
and  further,  that  at  the  time  when,  &c.,  the 
defendant  was  of  full  age,  concluding  to  the 
country  with  similiter.  In  November,  1826, 
the  cause  was  tried  at  the  N.  Y.  Circuit,  and 
the  jury  found  the  defendant  guilty  of  the  prem- 
ises laid  to  his  charge  in  manner  and  form,&c., 
and  assessed  the  damages  of  the  plaintiff  at 
$200,  but  took  no  notice  of  the  issue  on  the 
plea  of  infancy.  On  this  verdict,  a  judgment 
was  entered  in  the  Supreme  Court. 

In  June,  1837,  John  Campbell,  the  adminis- 
trator of  Samuel  Campbell,  who  was  deceased, 
brought  a  writ  of  error,  removing  the  record 
from  the  Supreme  Court  into  this  court.  Be- 
sides the  general  assignment  of  error  that  the 
declaration  is  insufficient,  &c.,  the  plaintiff 
specially  assigned  for  error  the  reversal  of  the 
judgment  of  the  C.  P.,  alleging  that  the  same 
ought  to  have  been  affirmed.  The  defendant 
pleaded  in  nutto  est  erratum. 

Mr.  J.  Platt,  for  the  plaintiff  in  error. 
There  were  two  issues,  and  but  one  was  tried. 
The  verdict,  therefore,  was  defective,  and  judg- 
ment should  not  have  been  rendered  upon  it. 


[CHANCELLOR.  Ought  not  this  defect  to  have 
been  presented  to  the  Supreme  Court  on  a  mo- 
tion in  arrest  of  judgment  ?]  *Had  such  [*  1 4O 
a  motion  been  made  and  denied,  the  party 
could  not  have  appealed  from  the  decision. 
His  only  remedy  was  by  writ  of  error.  The 
record  showing  that  but  one  issue  had  been  dis- 
posed of,  it  is  error,  and  a  venire  de  novo  ought 
to  be  awarded. 

The  plaintiff  was  not  entitled  to  bring  tres- 
pass against  the  defendants,  not  having  either 
the  actual  or  constructive  possession.  At  the 
time  of  the  injury,  the  possession  was  in  the 
defendants  under  a  bailment,  and  the  owner 
had  not  the  right  to  resume  it  until  the  termi- 
nation of  the  bailment.  Trespass  may  be  main- 
tained by  the  general  owner,  where  the  posses- 
sion has  been  parted  with  for  his  own  benefit, 
as  where  property  is  put  in  charge  of  a  carrier; 
it  is  admitted  that  the  general  owner  may  main- 
tain trespass  against  a  stranger  for  any  injury 
by  force  done  to  the  property,  but  it  is  denied 
that  the  action  would  lie  against  the  bailee.  In 
this  case  the  defendants  were  entitled  to  the 
possession,  and  they  could  not  be  considered 
trespassers  ah  initw.  That  principle  applies 
only  where  there  is  an  abuse  of  an  authority 
given  by  law,  and  not  where  there  is  an  abuse 
of  an  authority  in  fact.  In  the  latter  case,  he 
who  is  guilty  of  such  abuse  does  not  thereby 
become  a  trespasser  ab  initio,  though  he  is  lia- 
ble to  make  satisfaction  to  the  owner  of  the 
property.  A  special  action  on  the  case  for  the 
actual  damage  sustained,  is  the  fit  and  appro- 
priate remedy.  Bac.  Abr.,  tit.  Trespass,  B  ; 
Brook  Abr.,  Action  on  the  Case,  pi.  99  ;  lb., 
Trespass,  pi.  295,  327;  13  Johns.,  414.  This 
principle  is  admitted  by  Chitty  (1  Chit.  PI., 
167),  though  he  says,  if  the  bailee  destroy  the 
thing,  trespass  may  be  supported  if  the  injury 
were  forcible.  He  must,  however,  be  under- 
stood as  referring  to  cases  where  the  owner 
had  the  right  to  resume  the  possession,  and  not 
where  the  bailee,  at  the  time  when  the  injury 
was  committed,  had  a  right  exclusively  to  use 
the  thing,  and  where  the  injury  is  not  a  con- 
sequence of  the  bailment,  but  a  wanton  and 
willful  destruction  of  the  property.  4  T.  R., 
489. 

The  case  of  Jennings  v.  Randall,  8  T.  R. , 
335,  shows  conclusively,  that  for  an  injury  like 
that  in  the  present  case,  an  action  will  not  lie 
against  an  infant.  That  was  an  action  on  the 
case,  founded  on  a  bailment.  The  declaration 
charged  *that  a  mare  was  let  to  hire.  [*141 
and  that  the  defendant  so  improperly  used  her 
that  she  was  greatly  strained  and  damaged. 
The  defendant  pleaded  infancy,  and  the  plaint- 
iff demurred,  and  the  judges  of  the  K.  B.  con- 
curred that  the  action  could  not  be  maintained, 
it  being  founded  on  a  contract.  It  has  been 
said  that  this  was  a  case  of  omission,  and  not 
of  commission,  and  that,  therefore,  the  action 
was  held  not  to  lie.  The  facts  of  the  case  do 
not  warrant  the  distinction;  but  if  they  did, 
the  distinction  is  denied  by  that  very  case,  and 
the  rule  is  stated  to  be,  that  if  the  action  against 


action  will  lie.  See  authorities  last  above  cited ; 
Mathews  v.  Cowan,  59  111.,  341 ;  Fitts  v.  Hall,  9  N.  H. 
441 :  Prescott  v.  Morris,  32  N.  H.,  103. 

Where  an  infant  hires  a  horse /or  one  purpose  and 
uses  it  for  another,  there  is  a  tort  independent  of  the 
contract.  If  he  willf  ully  injures  the  horse,  he  there- 
by disaffirms  the  contract,  and  is  liable  in  trespass.  In 
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addition  to  the  above  case  of  Campbell  v.  Stakes,  see 
Fish  v.  Ferris,  5  Duer,  49 ;  Eaton  v.  Hill,  50  N.  H., 
235 ;  9  Am.  Rep.,  189 ;  Towne  v.  Wiley.  23  Vt..  *55; 
Wentworth  v.  McDufBe,  48  N.  H.,  402;  Homer  v. 
Thwinff,  3  Pick.,  492;  Manloy  v.  Scott.  1  Sid.,  129; 
Barnard  v.  Haggis,  32  Law,  J.  Com.  PI.,  89 ;  14  Com. 
B.  N.  S.,  45.  But  see  Penrose  v.  Curren,  3  Kawle,351. 
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an  infant  be  grounded  on  a  contract,  the  plaint- 
iff shall  not  convert  it  into  a  tort.  See,  also, 
Bingham,  Infancy  and  Coverture,  111.  Where 
the  injury  is  done  in  the  exercise  of  the  rights 
conferred  by  the  contract,  the  plea  of  infancy 
may  be  interposed ;  for  otherwise,  by  the  form 
of  action,  an  infant  would  be  deprived  of  the 
protection  which  the  law  affords  him.  Oreen 
v.  Greenbank,  2  Marsh.,  485.  A  plaintiff,  by 
using  harsh  terms  in  setting  forth  his  injury, 
cannot  vary  his  case,  and  render  an  infant  lia- 
ble. 8  T.  R.,  337;  1  South.,  87.  The  case  of 
Vasse  v.  Smith,  6  Cr.,  226,  is  distinguishable 
from  this.  There  the  plaintiff  consigned  to  the 
defendant  a  cargo  of  flour  to  sell  for  cash  or 
sixty  days'  credit.  The  defendant  disregarded 
his  instructions,  and  shipped  the  flour  to  the 
West  Indies,  and  it  was  lost.  The  S.  C.  held 
that  infancy  was  not  a  good  defense  to  an  ac- 
tion of  trover,  and  properly,  because  the  inju- 
ry was  independent  of  the  terms  of  the  bail- 
ment aside  from  it,  and  not  in  the  course  of  the 
contract;  whereas  here  the  injury  was  in  the 
course  of  the  bailment.  The  mare  was  let  to 
the  defendants  for  the  purpose  of  being  driven 
by  them,  and  whilst  driving  her,  immoderate- 
ly, if  you  please,  the  injury  happened. 

Mr.  J.  Anthon,  for  the  defendant  in  error. 
If  the  Supreme  Court  erred  in  reversing  the 
judgment  of  the  C.  P.,  on  the  pleadings  as 
they  originally  existed,  the  defendant  below  is 
precluded  from  insisting  on  such  error,  by  his 
acquiescence  in  the  judgment  pronounced,  and 
asking  and  obtaining  leave  to  amend.  The 
142*]  original  pleadings  ought  to  be  Consid- 
ered as  on  part  of  the  record,  except  for  the 
purpose  of  supporting  the  subsequent  proceed- 
ings in  the  Supreme  Court. 

The  record  shows  no  error.  By  the  new 
pleadings,  the  question  presented  was,  wheth- 
er the  mare  was  killed  by  positive  violence  or 
cruelty,  or  whether  she  was  destroyed  by  the 
want  of  prudence  and  discretion  in  driving 
her.  The  jury  have  found  the  former,  and 
their  finding  of  guilty  applies  as  well  to  one 
issue  as  to  the  other;  besides,  if  there  be  a  de- 
fect, it  is  cured  by  the  Statute  of  Jeofails.  On 
the  verdict  thus  found,  judgment  is  rendered, 
and  where  is  the  error  ?  The  defendant  cannot 
allege  the  omission  in  the  postea  to  state  that 
the  jury  passed  upon  both  issues;  for  that  ques- 
tion has  not  been  submitted  to  the  Supreme 
Court,  nor  have  they  pronounced  judgment  on 
the  point;  and  not  having  done  so,  it  cannot 
here  be  agitated.  2  Cow.,  45. 

The  action  of  trespass  was  properly  brought. 
Where  the  property  is  destroyed,  a  bailee  is  lia- 
ble in  that  form  of  action,  and  it  can  make  no 
difference  whether  the  destruction  takes  place 
immediately  on  the  commission  of  the  act,  or 
is  the  necessary  result  of  it.  The  rights  of  a 
bailee  for  hire,  do  not  so  far  entitle  him  to  the 
exclusive  possession  of  the  property  as  to  pre- 
clude the  owner  from  breaking  up  the  bail- 
ment when  he  sees  his  property  is  about  to  be 
destroyed;  and  if  he  may  thus  reduce  it  to  pos- 
session, his  right  to  bring  trespass  cannot  be 
questioned.  The  counsel  referred  to  the  cases 
cited  by  Marryat,  arguendo,  in  8  T.  R.,  335,  to 
show  that  an  infant  is  liable  for  torts;  also  to 
Peake  N.  P.,  223;  1  Esp.  Cas.,  172;  1  Nott  & 
M'C.,  199;  and  insisted  that  the  distinction  be- 
tween acts  of  omission  and  commission  was 
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recognized  in  6  Cr.,  226.  The  cases  in  Marshall 
and  Southard  were  cases  of  negligence,  and  not 
of  force  and  cruelty  as  had  been  shown  here. 

Mr.  Plait,  in  reply.  The  defendant  below 
has  not  waived  his  right  to  bring  error  from 
the  judgment  pronounced  on  the  original  plead- 
ings. The  court  must  pass  upon  the  record  as 
it  is  before  them.  It  is  the  act  of  the  party  him- 
self. The  first  plea  was  not  withdrawn.  Judg- 
ment was  pronounced  upon  it,  and  it  remains 
in  court.  He,  therefore,  has  a  right  to  com- 
plain that  such  judgment  was  erroneous.  Al- 
lowing *that  the  defendant  cannot  ob-  [*143 
ject  to  the  judgment  on  the  amended  plead- 
ings, he  is  entitled  to  be  relieved  from  the  first 
judgment.  The  Statute  of  Jeofails  applies  only 
to  matters  of  form;  it  cures  no  defects  in  sub 
stance. 

The  Chancellor.  The  first  point  made  by 
the  plaintiff  is,  that  the  action  should  have  been 
case,  and  not  trespass.  If  the  object  of  this 
point  is  to  support  the  first  error  assigned,  to 
jvit  :  that  the  declaration  is  insufficient,  it  cer- 
tainly cannot  be  sustained. 

The  declaration  is  in  the  ordinary  form  of  a 
declaration  in  trespass,  and  I  can  see  no  objec- 
tion to  it, either  in  form  or  substance.  But  I  pre- 
sume this  point  was  intended  to  apply  to  the 
case  made  by  the  special  plea  of  the  defend- 
ant in  the  court  below.  I  am  satisfied  an  ac- 
tion on  the  case  cannot  be  maintained  against 
an  infant  under  such  circumstances.  If  the 
infant  was  liable  at  all,  trespass  was  the  proper 
form  of  action.  An  action  on  the  case  neces- 
sarily supposes  the  defendant  to  have  a  right 
to  the  possession  of  the  property  under  the  con- 
tract of  hiring,  at  the  time  the  injury  is  com- 
mitted. Independent  of  the  contract  of  hiring, 
the  defendant  would  have  no  right  to  the  pos- 
session, and  trespass  would  be  the  proper  rem- 
edy. If  the  plaintiff  declares  in  case,  he  af- 
firms the  contract  of  hiring,  and  the  plea  of  in- 
fancy is  a  good  defense  to  such  an  action;  for 
he  cannot  affirm  the  contract,  and  at  the  same 
time,  by  alleging  a  tortipus  breach  thereof,  de- 
prive the  defendant  of  his  plea  of  infancy.  The 
cases  of  Jennings  v.  Randall,  8  T.  R. ,  335,  and 
Green  v.  Greenbank,  4  Eng.  C.  L.,  375  ;  2 
Marsh.,  485,  were  cases  of  that  description. 

The  contract  of  an  infant  is  not  void,  but  is 
voidable  at  the  election  of  the  infant.  If  a  horse 
is  let  to  him  to  go  a  journey,  there  is  an  im- 
plied promise  that  he  will  make  use  of  ordina- 
ry care  and  diligence  to  protect  the  animal 
from  injury,  and  return  him  at  the  time  agreed 
upon.  A  bare  neglect  to  do  either,  would  not 
subject  him  or  an  adult  to  an  action  of  trespass, 
the  contract  remaining  in  full  force.  But  if 
the  infant  does  any  willful  and  positive  act, 
which  amounts  to  an  election  on  his  part,  to 
disaffirm  the  contract,  *the  owner  is[*144 
entitled  to  the  immediate  possession.  If  he 
willfully  and  intentionally  injures  the  animal, 
an  action  of  trespass  lies  against  him  for  the 
tort.  If  he  should  sell  the  horse  an  action  of 
trover  would  lie,  and  his  infancy  would  not 
protect  him.  The  case  of  Vasse  v.  Smith,  in 
the  Supreme  Court  of  the  U.  S.,  6  Cr.,  226, 
was  decided  upon  this  principle.  The  special 
plea  in  the  Court  of  C.  P.  was  defective  in  not 
averring  the  fact,  which  was  afterwards  in- 
serted in  the  amended  plea,  that  the  injury 
complained  of,  occurred  in  the  act  of  driving 
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the  mare  through  the  unskill  fulness  and  want 
of  knowledge,  discretion  and  judgment  of  the 
defendant.  With  that  averment,  I  think  the 
plea  of  infancy,  with  the  contract  of  hiring, 
would  have  been  a  complete  answer  to  the  ac- 
tion. But  without  such  averment,  I  think  the 
<;ourt  were  bound  to  presume  it  was  a  willful 
injury,  which  would  amount  to  an  election  by 
the  infant  to  disaffirm  the  contract.  I,  there- 
fore, am  of  opinion  that  the  judgment  of  the 
Supreme  Court  on  the  pleadings  as  they  stood 
was  correct. 

I  am  also  of  opinion  that  the  defendant  in 
the  court  below, by  electing  to  amend  his  plead- 
ings, waived  his  right  to  bring  a  writ  of  error 
on  the  judgment  of  the  Supreme  Court, 
founded  on  the  original  pleadings.  If  the  cause 
had  been  originally  commenced  in  the  Supreme 
•Court,  the  former  pleadings  would  not  have 
been  found  in  the  record.  As  the  venire  de  now 
was  awarded  in  the  Supreme  Court,  and  these 
proceedings  formed  a  part  of  the  record  of  the 
•Court  of  C.  P.,  which  was  brought  into  the 
Supreme  Court  by  writ  of  error,  it  was  perhaps 
necessary  that  the  original  pleadings  should 
remain  upon  the  record.  But  the  election  of 
the  defendant  to  waive  them  by  amending  his 
plea,  also  forms  a  part  of  the  record ;  and  he 
<;annot  now  take  advantage  of  any  error  in  the 
judgment  of  the  Supreme  Court,  founded  on 
the  original  pleadings. 

The  only  remaining  question  is,  can  the 
plaintiff  in  error  take  any  advantage  of  the  de- 
fective finding  of  the  jury  on  the  issues  arising 
out  of  the  amended  pleadings.  I  understood 
the  counsel  of  the  plaintiff  in  error  to  admit, 
on  the  argument,  that  this  question  had  never 
145*]  been  brought  before  the  *Supreme 
Court,  by  a  motion  in  arrest  of  judgment  or 
otherwise. 

There  is  a  manifest  difference  to  be  observed 
between  the  proceedings  on  writs  of  error  in 
this  court  and  the  proceedings  of  the  Supreme 
{/'ourt  on  writs  of  error  to  inferior  tribunals. 
The  Supreme  Court  are  bound  to  correct  all 
•errors  in  the  proceedings  of  inferior  tribunals 
which  are  brought  before  them  whether  they 
relate  to  decisions  either  actually  or  nominally 
made  by  the  court  below,  or  to  matters  out  of 
the  record,  usually  denominated  errors  in  fact. 
But  in  the  organization  of  this  court,  it  was 
evidently  the  intention  of  the  framers  of  the 
Constitution  that  it  should  be  strictly  an  ap- 
pellate court,  for  the  re-examination  and  cor- 
rection of  erroneous  decisions  actually  made 
by  other  tribunals,  upon  questions  actually 
presented  to  them  for  their  determination.  The 
provisions  in  the  Constitution  requiring  the 
judges  of  the  Supreme  Court,  on  writs  of  er- 
ror, to  assign  the  reasons  for  their  judgment, 
and  excluding  them  from  voting  in  favor  of  the 
affirmance  or  reversal  of  their  judgments,  are 
both  founded  upon  the  presumption  that  they 
have  actually  passed  upon  the  question  in  the 

I  had  supposed  that  the  opinion  of  the  late 
CJuincellor  Sanford,  in  Golden  v.  Knickerbocker, 
2  Cow.,  31,  which  was  concurred  in  by  the 
majority  of  this  court,  had  put  this  question 
finally  at  rest  here.  But  as  the  same  question 
is  constantly  agitated,  it  may  be  advisable  that 
the  court  should  express  an  opinion  upon  that 
subject  which  cannot,  be  misunderstood. 
WEND.  2.  N.  Y.  R.,  10. 


In  Cheetfiam  v.  Tittotson,  5  Johns.,  430,  a 
judgment  by  default  was  reversed  for  a  defect 
in  the  declaration.  I  presume  in  that  case  there 
had  been  no  motion  in  arrest  of  judgment  in 
the  Supreme  Court;  but  that  question  was  not 
raised  or  passed  upon  by  this  court. 

In  Sands  v.  Hildreth,  12  Johns.,  493,  thiscourt 
decided  that  no  appeal  lies  from  a  decree  of  the 
Court  of  Chancery  pronounced  on  the  default  of 
the  defendant  at  the  hearing.  And  in  Gelston  v. 
Hoyt,  13  Johns.,  561,  it  was  decided  that  the 
plaintiff  in  error  could  not  take  advantage  here 
of  any  erroneous  decision  of  the  Supreme  Court 
on  demurrer,* where  he  had  declined  ar-[*146 
guing  the  demurrer  in  that  court.  In  Henry  v. 
Cuykr,\l  Johns., 469,  the  plaintiff  in  error  hav- 
ing suffered  the  judgment  to  pass  against  him  by 
default,  at  the  argument  of  the  demurrer  in  the 
Supreme  Court,  this  court  refused  to  hear  the 
cause,  although  the  same  question  had  previ- 
onsly  been  decided  in  the  Supreme  Court,  on 
argument,  in  another  case  ;  and  although  the 
cause  was  brought  up  to  this  court  by  consent 
of  parties,  for  the  purpose  of  reviewing  that 
decision. 

All  these  cases  show  the  settled  practice  of 
this  court,  not  to  review  a  decision  or  judg- 
ment of  the  Supreme  Court  or  Court  of  Chan- 
cery, where  the  question  has  not  been  actually 
passed  upon  or  distinctly  presented  to  the  court 
below.  I  am  not  aware  of  any  case  where  the 
question  has  been  raised  in  which  this  court 
has  decided  differently. 

There  is  another  class  of  cases  which  are  of 
an  entirely  different  character,  and  in  which 
the  practice  must,  in  some  measure,  be  regu- 
lated by  the  sound  discretion  of  this  court. 
These  are  cases  which  the  court  below  has 
passed  upon,  but  in  which  this  court  is  asked 
to  reverse  or  modify  the  decision  upon  some 
new  point  not  urged  upon  the  consideration  of 
the  court  upon  the  argument  of  the  cause  in 
the  court  below.  These  cases  most  frequently 
arise  on  appeal  from  the  Court  of  Chancery. 
The  litigated  causes  which  come  before  that 
court  are  usually  very  complicated.  The  bill 
sometimes  contains  only  the  common  prayer 
for  general  relief.  It  also  frequently  happens 
that  a  party  is  not  entitled  to  the  particular  re- 
lief prayed  for  in  his  bill,  or  insisted  on  in  ar- 
gument ;  though  he  may  be  entitled  to  some 
different  kind  of  relief,  not  urged  or  thought 
of  by  him  while  the  cause  was  pending  in  the 
court  below.  In  such  cases  this  court  will  not 
reverse  the  decree  of  the  Chancellor  for  the  pur- 
pose of  giving  the  appellant  a  remedy  which  he 
did  not  ask  for  there.  Per  Ld.  Eldon,  in  Cham- 
ley  v.  Lord Duntany,  28.  &L..700.  In  courts 
of  law  the  cases  for  consideration  are  more  sim- 
ple; and  this  court,  in  general  will  not  sustain 
an  illegal  judgment,  merely  because  the  plaint- 
iff in  error  has  neglected  to  urge  every  valid 
jection  which  might  have  been  insisted  on,  by 
way  of  argument,  in  the  court  below.  Thus, 
in  Palmer  \.LoriUard,  *16  Johns.,  348,  [*147 
where  in  an  action  of  assumpsit  the  facts 
found  by  the  special  yerdict  entitled  the  plaint- 
iffs to  a  verdict  in  an  action  of  trover,  and  the 
Supreme  Court,  without  adverting  to  the  form 
of  action,  gave  judgment  in  their  favor,  this 
court  reversed  the  judgment  although  the 
plaintiff  in  error  had  neglected  to  urge  that 
point  upon  the  consideration  of  the  Supreme 
5  81 
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Court.  In  that  case  the  late  Chancellor  Kent, 
says:  "  It  does  not  come  within  the  rule,  that 
an  objection  not  taken  in  the  court  below  can- 
not be  taken  here.  That  rule  was  intended  only 
to  be  applied  to  objections  which  the  party 
may  be  deemed  by  his  silence  to  have  waived, 
and  which,  when  waived,  still  leaves  the  merits 
of  the  case  to  rest  with  the  judgment.  But  if 
the  foundation  of  the  action  has  manifestly 
failed,  we  cannot,  without  shocking  the  com- 
mon sense  of  justice,  allow  a  recovery  to  stand." 

It  is  a  general  rule  that  a  defendant  may  al- 
lege in  arrest  of  judgment  any  matter  appear- 
ing on  the  record  which  might  be  assigned  for 
error  after  judgment.  12  Hen.  IV.,  24  ;  Bro. 
Abr.,  tit.  Judgment,  pi.  48;  5  Com.  Dig.,  174; 
Pleader,  sec.  47.  So,  the  defendant  may  move 
in  arrest  of  judgment,  although  he  has  not  ap- 
peared to  the  action.  Collins  v.  Gibbs,  2  Burr., 
899;  Chantflower  v.  Priestly,  Cro.  Eliz.,  914;  2 
Roll.  Abr.,  716  c,  20  ;  Lilly,  Prac.  Reg.,  tit. 
Judgment,  121  a  ;  Bighton  v.  Sawles,  1  Leon., 
309.  And  I  am  not  aware  of  any  possible  case 
in  which  there  can  be  an  error  in  the  record  or 
proceedings  of  the  Supreme  Court  which  would 
afford  sufficient  ground  for  reversing  their  de- 
cision here,  in  which  the  party  may  not,  if  he 
applies  in  time,  present  the  question  directly 
to  that  court  for  their  decision  in  the  first  in- 
stance. If  he  does  so,  and  that  court  decide 
against  him,  it  may  then  be  proper  for  him  to 
apply  to  this  court  to  review  that  decision  upon 
a  writ  of  error.  In  the  case  before  us,  the  al- 
leged error  in  the  finding  of  the  jury  appeared 
upon  the  face  of  the  record.  If  it  forms  a  suf- 
ficient ground  for  reversing  the  judgment,  it 
would  have  been  equally  available  by  a  motion 
in  arrest.  If  the  party  had  moved  in  arrest, 
and  the  Supreme  Court  had  considered  the 
objection  well  taken,  that  court  would  have 
awarded  a  venire  de  novo  to  supply  the  defect, or 
148*]  have  permitted  the  plaintiff  *to  amend 
the  verdict  in  such  a  manner  as  to  correspond 
with  the  actual  finding  of  the  jury. 

In  conformity  to  the  practice  adopted  by  this 
court  in  Golden  v.  Knickerbocker,  I  think  the 
writ  of  error  in  this  cause  should  be  dismissed 
with  costs. 

This  being  the  unanimous  opinion  of  the 
court,  the  writ  of  error  was  dismissed  with  costs 
to  be  paid  by  the  plaintiff  in  error. 

Jurisdiction— Appellate  Court.  Cited  in — 4  Wend. 
179 ;  5  Wend.,  637 ;  6  Wend.,  334 :  8  Wend.,  229 ;  10 
Wend.,  59 ;  24  Wend.,  544 ;  47  N.  Y.,  72 ;  10  Hurf|  563 ; 
8  Barb.,  353;  5  How.  Pr.,  325 ;  3  Sand.,  654;  8  Leg. 
Obs.,  159. 

Infant,  when  trespass  will  lie.  Cited  in— 21  Wend., 
620 ;  4  Den.,  177;  8  N .  Y.,  441;  1  Hun,  586;  4T.&C., 
40 ;  33  How.  Pr.,  32 ;  5  Duer,  50 ;  4  Rob.,  561 ;  107 
Mass..  255;  34  Am.  Dec.,  276 ;  9  Am.  Rep.,  192  (50  N. 
H..  235):  27  Am.  Rep.,  355  (66  Mo..  351). 

6ted  in  generally-37  N. Y.,  468 ;  5  Trans.  App.,  124. 


WILLIAMS,  Plaintiff  in  Error, 

AND 

TERBOSS,  Defendant  in  Error. 

Landlord  and  Tenant — Distraint  —  Landlord 
Cannot  Distrain,  Either  On  or  Off  the  Prem- 
ises, Where  the  Term  lias  Expired  and  the  Ten- 
ant has  Given  up  the  Possession — Statutes. 

A  landlord  cannot  distrain  either  on  or  off  of  the 
demised  premise's,  where  the  term  has  expired,  and 
the  tenant  has  abandoned  or  yielded  up  the  posses- 
sion to  the  landlord. 
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The  7th  section  of  the  Act  to  Amend  the  Act  Con- 
cerning Distresses,  Stats.,  Vol.  5,  b.  178,  is  only  an  ex- 
tension of  the  remedy  given  by  the  13th  section  of 
the  original  Act. 

The  effect  of  the  several  provisions  of  the  two 
statutes  is  to  give  the  landlord  a  right  to  distrain 
either  on  or  off  of  the  demised  premises,  at  any  time 
within  six  months  after  the  expiration  of  the  lease, 
where  the  interest  of  the  landland  and  the  posses- 
sion of  the  tenant  both  continue ;  provided  the  dis- 
tress, if  made  off  or  the  premises,  be  made  within  30 
days  after  the  goods  are  removed,  or  within  30 
days  after  the  rent  becomes  due,  when  the  goods  are 
removed  before  the  rent  becomes  due.  But  the- 
landlord  is  in  no  case  authorized  to  distrain  goods 
carried  off  of  the  premises  where  he  would  not  have 
been  allowed  to  distrain  the  same,  if  the  tenant  had 
permitted  them  to  remain. 

Citations— 3  Bl.  Com.,  11:  Doct.  &  Stud.,  Dial  2.  ch. 
9 ;  Gilb.  Distress,  41 ;  1  Roll.  Abr.,  671.  c.  40 ;  1 R.  L., 
437 ;  Laws  Scss.  43,  ch.  169,  sec.  7. 

TERROR  from  the  Supreme  Court.  Terboss 
J-J  occupied  a  hotel  as  the  tenant  of  Williams 
from  Feb.,  1816,  until  May  1,  1823,  when  he 
quit  the  possession,  taking  with  him  his  furni- 
ture, leaving  the  sum  of  $1,350  rent  unpaid. 
May  29,  1823,  Williams  followed  the  property 
and  distrained  the  same  for  the  rent  in  arrear. 
Terboss  brought  replevin  ;  Williams  avowed 
the  taking  for  the  rent;  Terboss  plead  that  the 
term  which  he  had  in  the  premises  ended  May 
1,  1823,  and  that  on  that  day  he  removed  off 
of  the  premises,  and  ceased  to  be  the  tenant  of 
Williams.  To  this  plea  there  was  a  demurrer; 
on  which  the  Supreme  Court  gave  judgment 
for  Terboss.  See  the  opinion  of  the  *Su-[*149 
preme  Court  in  5  Cow. ,  408.  Williams  brought 
a  writ  of  error. 

Mr.  D.  Russell,  for  plaintiff  in  error.  The 
distress  was  made  within  thirty  days  after  the 
removal  of  the  goods  from  the  demised  prem- 
ises and,  therefore,  good.  The  13th  section  of 
the  Act  Concerning  Distresses,  1  R.  L.,  437, 
expressly  gives  the  power  to  the  landlord  to 
take  and  seize  goods  and  chattels  conveyed 
away  from  demised  premises,  where  rent  is  in 
arrear,  at  any  time  within  30  days  after  such 
removal,  provided  the  seizure  be  made  after 
the  rent  has  become  due  and  payable.  By  the 
17th  section  of  the  same  Act,  the  right  to  dis- 
train is  given,  after  the  determination  of  the 
lease,  provided  the  distress  be  made  within  six 
calendar  months  after  such  termination,  and 
during  the  possession  of  the  tenant.  It  will, 
therefore,  be  perceived,  that  if  the  tenant  re- 
moved his  goods  31  days  before  the  accruing 
of  the  rent,  both  sections  were  unavailing.  To 
remedy  this  defect,  the  Legislature,  by  the  7th 
section  of  the  Act  Amending  the  Act  Concern- 
ing Distresses,  &c.,  Stats.,  vol.  5,  b.  178,  em- 
powered a  landlord,  at  any  time  within  30- 
days  after  the  rent  should  become  due.  to  take 
and  seize  all  such  goods  of  a  tenant  or  lessee, 
as  a  distress  for  the  arrears  of  rent,  as  might 
have  been  conveyed  away  from  off  the  de- 
mised premises,  and  repealed  so  much  of  the 
13th  section  of  the  original  Act  as  is  repugnant 
to  this  provision.  The  power  to  make  the 
seizure  is  unlimited,  except  that  it  shall  be 
made  within  80  days  after  the  rent  becomes 
due.  There  is  no  qualification  that  the  posses- 
sion of  the  demised  premises  by  the  tenant 
shall  continue. 

Under  the  13th  section  of  the  original  Act, 
the  plaintiff  in  error  had  a  perfect  right  to 
make  the  distress,  having  pursued  the  poods 
within  thirty  days  after  their  removal.  There 
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is  nothing  in  it  prohibiting  the  landlord  from 
following  the  goods  after  the  termination  of 
the  lease,  or  taking  them,  though  removed 
after  the  rent  became  due.  The  only  limita- 
tions upon  his  power  are,  that  he  shall  make 
the  distress  within  thirty  days  after  the  remov- 
al of  the  goods,  and  that  he  shall  not  interfere 
with  the  rights  of  bonafide  purchasers.  In  the 
15O*]  *case  of  Reynolds  v.  Shukr,  5  Cow., 
330,  the  S.  C.  say  that  those  statutes  are  to  be 
so  construed  as  that  effect  may  be'  given  to 
both,  and  that  they  may  be  capable  of  stand- 
ing together.  And  in  2  Wils. ,  140,  it  it  said 
that  statutes  in  favor  of  landlords  are  to  re- 
ceive a  benign  and  liberal  construction. 

Mr.  S.  Stevens,  for  defendant  in  error.  At 
common  law,  the  tenant  could  not  distrain  off 
of  the  premises;  nor  could  he  make  a  distress 
on  the  premises,  after  the  expiration  of  the 
term.  3  Co.,  64;  2  Saund.,  284  b,  n.  2;  Co. 
Litt.,  47  b,  lib.  1,  ch.  7.  sec.  58.  In  Keilw..  96 
a,  pi.  5,  it  was  said,  that  if  the  tenant  held 
over,  the  landlord  might  distrain;  but  it  is  a 
solitary  case,  and  in  Cro.  Jac. ,  442,  it  is  over- 
ruled. If  law,  however,  it  does  not  apply  to 
this  case,  as  here  the  tenant  did  not  hold  over. 

To  prevent  a  distress  of  their  goods,  tenants 
removed  their  property  off  of  the  demised 
premises  before  the  expiration  of  the  term. 
By  Statute  8  Anne,  ch.  14,  sec.  2,  landlords 
were  permitted  to  pursue  the  property  within 
five  days  after  its  removal;  which  remedy  was 
extended  and  enlarged  by  2  Geo.  II.,  ch.  19. 
sees.  1,  2,  giving  the  right  to  pursue  at  any 
time  within  30  days  after  removal.  Bradby, 
Distresses,  134-136;  2  Saund.,  284,  n.  2.  The 
13th  section  of  our  Act  Concerning  Distresses 
is  a  transcript  of  2  Geo.  II. 

Another  difficulty  existed  under  the  common 
law.  The  landlord  could  not  distrain  for  rent 
due  for  the  last  quarter,  because  the  term  ex- 
pired before  the  distress  could  be  made,  and 
he  was  driven  to  his  action  at  law  to  recover 
the  rent;  to  remedy  which,  by  another  section 
of  8  Anne  (similar  to  which  is  the  17th  section 
of  our  Act),  the  right  to  distrain  was  given, 
notwithstanding  the  determination  of  the  lease, 
provided  the  distress  was  made  within  six  cal- 
endar months,  during  the  continuance  of  the 
landlord's  title,  and  during  the  possession  of 
the  tenant.  Bradby,  127;  2  Saund.,  284,  n.  2. 
The  remedy  given  by  the  13th  section  is  oper- 
ative only  during  the  continuance  of  the  lease, 
which  is  evident  from  the  provisions  of  the 
17th  section  of  the  same  statute.  3  Cow.,  269. 
The  defendant  in  error,  therefore, had  no  right 
to  distrain  under  either  the  13th  or  18th  sec- 
151*]  tions,  as  the  lease  *had  expired,  and 
the  defendant  had  not  remained  in  possession 
of  the  demised  premises. 

The  7th  section  of  the  amendatory  Act  has 
no  application  to  this  case.  If  the  term  had 
continued,  the  landlord  might  have  distrained 
without  the  aid  of  this  section;  but  it  having 
determined,  he  had  no  greater  rights  under  this 
section  than  he  had  under  the  13th  section  of 
the  original  Act.  The  construction  of  the  two 
statutes  taken  together,  as  given  by  Mr.  Jus- 
tice Sutherland,  m  5  Cow.,  330,  is,  that  the 
landlords  shall  in  no  case  pursue  and  seize  the 
goods  until  his  rent  is  due.  If  rent  was  due  at 
the  time  of  their  removal.or  becomes  due  with- 
in 30  days  thereafter,  he  must  pursue  and  seize 
WEND.  2. 


them  within  30  days  after  their  removal ;  but 
if  no  rent  is  due  when  the  goods  are  removed, 
nor  becomes  due  within  30  days  thereafter, 
then  he  may  pursue  and  seize  them  at  any 
time  within  30  days  after  his  rent  does  become 
due. 

The  Chancellor.  At  the  common  law, 
the  landlord  could  only  distrain  property 
which  was  actually  on  the  demised  premises 
when  he  came  for  that  purpose.  His  right  to 
distrain  must  also  have  been  exercised  during 
the  continuance  of  the  term.  3  Bl.  Com.,  11, 
Doct.  &  Stud.,  Dial.  2,  ch.  9.  If  the  tenant 
fraudulently  removed  his  property  and  effects 
from  the  demised  premises,  either  before  or 
after  the  rent  became  due,  the  landlord  could 
not  follow  and  seize  them  for  the  rent,  unless 
they  were  removed  by  the  tenant  after  the 
landlord  had  actually  come  to  distrain,  and 
had  view  of  the  goods  on  the  premises.  Gilb., 
Distress,  41;  1  Roll.  Abr.,  671,  c.  40.  So,  if 
the  term  expired  before  the  landlord  exercised 
his  right  to  distrain,  his  remedy  was  gone,  al- 
though the  tenant  still  remained  in  possession 
of  the  premises,  and  with  his  goods  or  cattle 
thereon. 

To  remedy  the  first  of  these  defects  of  the 
common  law,  the  13th  section  of  the  Act  of 
Apr.,  1813,  1  R.  L  ,  437,  provided  that  the 
landlord  might  distrain  goods  carried  off  the 
demised  premises,  at  any  time  within  30  days 
after  their  removal.  And  the  17th  section  of 
the  same  Act  authorized  the  landlord  to  dis- 
train at  any  time  within  six  months  after  the 
expiration  of  the  term,  if  the  landlord's  right 
or  interest  in  the  premises  still  existed,  and  the 
possession  of  the  tenant  *con  tinued.  [*152 
Under  the  13th  section  of  this  Act,  the  right 
to  distrain  goods  off  the  demised  premises  was 
limited  to  30  days  after  the  removal  of  the 
goods,  and  could  not  be  exercised  until  the 
rent  was  actually  due  and  payable.  If  the  ten- 
ant, to  prevent  a  distress,  removed  his  goods 
more  than  30  days  before  the  rent  fell  due,  the 
landlord  could  not  distrain  thereon.  But  Ihe 
7th  section  of  the  Act  of  1820,  Laws,  sess.  48, 
ch.  196,  sec.  7,  authorizes  the  landlord  at  any 
time  within  30  days  after  the  rent  becomes 
due,  to  distrain  goods  which  have  been  carried 
off  of  the  demised  premises.  This  was  intend- 
ed only  as  an  extension  of  the  remedy  given  by 
the  13th  section  of  the  Act  of  1818. 

The  effect  of  the  several  provisions  of  these 
two  statutes  is  to  give  to  the  landlord  a  right 
to  distrain  either  on  or  off  of  the  demised  prem- 
ises, at  any  time  within  six  months  after  the 
expiration  of  the  lease,  where  the  interest  of 
the  landlord  and  the  possession  of  the  tenant 
both  continue  to  exist,  provided  the  distress,  if 
made  off  of  the  premises,  be  also  made  within 
30  days  after  the  goods  are  removed,  or  within 
30  days  after  the  rent  becomes  due,  in  those 
cases  where  the  goods  were  removed  before 
the  rent  became  due  and  payable.  But  he  is 
in  no  case  authorized  to  distrain  goods  carried 
off  of  the  premises,  where  he  would  not  have 
been  allowed  to  distrain  the  same  goods,  if  the 
tenant  had  permitted  them  to  remain.  The 
landlord  cannot  distrain  either  on  or  off  of  the 
demised  premises,  where  the  term  has  expired 
and  the  tenant  has  abandoned  or  yielded  up 
the  possession  to  the  landlord. 

The  pleadings  in  this  case  show  the  exist- 
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ence  of  such  a  state  of  facts.  I  am,  therefore, 
of  opinion  that  the  demurrer  was  well  taken, 
and  that  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  judgment  of  the  Supreme  Court  was  there- 
upon affirmed,  with  costs. 

Affirming-~5  Cow.,  407. 

Cited  in-6  Hill,  499 ;  44  111.,  525. 


153*]    *COMBS,  Plaintiff  in  Error, 

AND 

JACKSON,  Defendant  in  Error. 

Descents — Statute  of—  Children  as  Heirs  under — 
No  Guardianship  in  Socage  of  Lands  Granted 
since  July  4,  1776 — All  Lands  Allodial,  not 
Feudal —  Under  Common  Law,  in  Absence  of 
Guardian  in  Socage,  Father  was  Gv-ardian  by 
Nature — 8uc7i  Guardian  has  Control  of  Per- 
son Only. 

There  can  be  no  guardianship  in  socage  of  lands 
granted  by  this  State  since  July  4, 1776,  the  Act  Con- 
cerning Tenures  declaring  that  all  lands  held  under 
the  authority  of  the  State  shall  be  and  remain  allo- 
dial, and  not  feudal. 

At  the  common  law,  where  there  was  no  guardian 
in  socajre,  the  father  was  guardian  by  nature  to  his 
heir  apparent,  until  he  arrived  to  the  age  of  21 ;  this 
guardianship  gave  a  control  of  the  person  only,  and 
not  of  the  estate,  real  or  personal  of  the  infant. 

Under  our  Statute  of  Descents,  all  the  children  are 
heirs  apparent  of  the  father,  and  he  is  entitled,  as 
guardian  by  nature,  to  the  guardianship  of  their  per- 
sons until  they  attain  the  age  of  21,  or  marry.except 
where  lands,  granted  before  the  Revolution,descend 
to  the  children  from  their  maternal  relations,  in 
which  case,  as  the  lands  cannot  go  to  him,  if  they  be 
socage  lands  he  will  be  guardian  in  sooage,  and  may 
take  the  rents  and  profits  thereof  for  the  use  of  his 
children  until  they  attain  the  age  of  14,  and  until 
another  guardian  be  appointed. 

A  guardian  by  nature  has  no  control  over  the  real 
or  personal  estate  of  his  infant  children. 

Citations— Litt.,  sec.  123 ;  2  Mod.,  176 :  1 R.  L..  70 :  2 
Mass.,  55;  1  Johns.  Ch.,  3;  Co.  Litt.,  84  a;  1  Eq.  Ca. 
Abr..  300;  Rep.  in  Ch.,  165 ;  5  Johns.,  66. 

TT'  RROR  from  the  Supreme  Court.  This  was 
.LJ  an  action  of  trespass  for  the  mesne  profits 
of  a  lot  in  the  Town  of  Ovid  in  the  County  of 
Seneca.  From  the  special  verdict  found  by  the 
jury,  it  appears  there  was  a  recovery  by  default 
in  an  action  of  ejectment  in  the  name  of  James 
Jackson,  on  the  demise  of  Peter  Smith, against 
the  casual  ejector,  and  that  Peter  Combs  was 
the  tenant  in  possession.  The  demise  was  laid 
March  20, 1819,  and  the  lessor  obtained  posses- 
sion in  Aug.,  1824,  by  the  surrender  to  him  of 
the  premises.  Smith,  the  lessor  of  the  plaintiff, 
was  an  infant.  He  attained  the  age  of  21  Mar. 
1, 1824.  The  jury  found  the  value  of  the  rents 
and  profits  from  the  date  of  the  demise  up  to 
Mar.  1,  1824,  to  be  $200,  and  from  thence  until 
the  surrender  of  the  possession,  $30  ;  and  that 
the  rents  and  profits  during  the  minority  of 
Peter  Smith,  had  been  received  by  his  father, 
claiming  to  act  as  his  guardian  by  nature.  The 
verdict  concludes  by  stating,  that  if  the  court 
shall  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover  notwithstanding  the  payment  to  the 
guardian,  that  the  jury  assess  the  damages  at 
154*]  $230,  otherwise  at  $30  only.  Upon*this 
verdict,  a  iudgment  was  entered  for  the  larger 
sum  found  by  the  jury,  and  to  reverse  that 
judgment,  a  writ  of  error  was  prosecuted  to  this 
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court.  The  opinion  of  the  Supreme  Court, 
deciding  that  the  father  had  no  authority  to 
receive  the  rents  from  the  tenant,  will  be  found 
in  7  Cow.,  38. 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error. 
The  error  complained  of  has  happened  in  not 
adverting  to  the  distinction  which  exists  be- 
tween the  rights  and  duties  of  a  guardian  by  na- 
ture and  a  guardian  in  socage.  The  father  of  the 
lessor  of  the  plaintiff  stood  in  both  those  rela- 
'tions  to  his  son  :  As  guardian  by  nature,  he  had 
charge  of  the  person  of  the  infant ;  as  guardian 
in  socage,  he  was  entitled  to  receive  the  rents 
and  profits  of  his  estate.  The  guardianship  in 
socage  ceases  when  the  child  arrives  at  the  age 
of  14  years,  he  being  then  entitled  to  elect  his 
own  guardian,  and  oust  the  guardian  in  socage, 
and  call  him  to  account  for  the  rents  and  profits 
of  the  estate  ;  but  if  the  infant  does  not  at  that 
age  elect  a  guardian,  the  guardianship  in  socage 
continues.  Andrews,  313;  5  Johns,  67;  2  Kent, 
Com.,  182, 183;  1  Leon.,  322;  1  Bl.  Com.,  461. 

The  tenure  by  which  lands  are  holden  in  this 
State  is  free  and  common  socaee.  By  the  com- 
mon law,  the  father  of  the  fessor  would  of 
course  have  been  guardian  in  socage,  because 
he  would  have  been  next  of  blood,  and  could 
not  have  inherited  the  estate  ;  and  although  by 
our  Statute  of  Descent,  in  a  certain  event,  the 
estate  of  a  son  may  go  to  his  father,  and  in 
that  respect  the  reason  of  the  rule  of  the  com- 
mon law,  prohibiting  him  who  stands  next  in 
inheritance  from  being  guardian,  in  part  fails, 
it  is  conceived  that  at  this  day  the  placing  of 
the  person  and  estate  of  an  infant  under  the 
care  of  his  father,  will  not  be  considered  the 
committing  of  a  lamb  to  the  wolf  to  be  de- 
voured ;  for  to  whom  more  properly  than  to  a 
father  could  this  guardianship  be  intrusted  ? 
Ld.  Macclesfield,  it  is  said,  very  much  disap- 
proved of  the  rule  of  law  which  gives  the  guard- 
ianship in  socage  to  the  next,  of  kin,  to  whom 
the  land  cannot  descend.  He  would  not  allow 
the  exclusion  of  the  heir  to  the  land  to  be 
founded  on  reason,  but  deemed  it  the  offspring 
of  barbarous  times,  and  the  effect  of  a  cruel 
*presumption.  Co.  Litt.,  lib  2,  ch.  5,  [*15«5 
sec.  123,  n.  63.  See,  also,  2  Kent,  Com.,  183. 
Formerly,  in  the  English  chancery,  a  lunatic 
was  not  committed  to  the  care  of  his  nearest 
heir,  but  the  old  rule  upon  that  subject  has  long 
since  been  overruled  as  unreasonable. 

Mr.  A.  Gibbs,  for  the  defendant  in  error. 
The  father  of  the  lessor  being  made  capable  by 
our  law  of  taking  the  estate  of  his  son,  cannot, 
according  to  the  principles  of  the  common  law, 
be  guardian  in  socage,  which  is  a  trust  never 
conferred  upon  him  who  stands  uext  in  inherit- 
ance. [Stebbins,  Senator.  Are  not  all  lands 
granted  by  this  State  since  the  Revolution,  held 
in  allodium  ?  Mr.  Foot,  counsel  for  the  plaint- 
iff. The  court  will  not  presume  that  the  lands 
in  question  are  thus  held,  the  fact  not  appearing 
in  the  case.  CHANCELLOR.  Are  we  not  bound 
to  take  judicial  notice  of  it,  knowing  that  those 
lands  were  granted  by  the  State  ?J  There  is 
.no  guardianship  in  socage,  except  where  the 
lands  come  to  the  infant  by  descent,  and  there 
is  no  proof  here  that  the  estate  was  thus  ac- 
quired. A  father  cannot  receive  a  legacy  be- 
queathed to  his  child.  1  Johns.  Ch.,  8.  Why 
should  he  be  permitted  to  receive  the  rents  and 
profits  of  his  estate  ?  The  case  of  Sherman  v. 
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Ballon,  8  Cow. ,  304,  is  directly  in  point  to  show 
that  payment  to  a  parent  acting  as  the  guardian 
of  an  infant,  is  no  bar  to  a  suit  for  the  rents 
and  profits,  and 2 Mass.,  55,  and  INott&M'C., 
369,  show  that  a  lease  by  a  father  of  his  son's 
estate  is  void. 

Mr.  Foot.in  reply.  It  is  questionable  whether 
guardianship  by  nature,  as  known  and  recog- 
nized by  the  rules  of  the  common  law,  can 
exist  amongst  us  ;  strictly  speaking,  it  applies 
only  where  lands  are  held  by  knight-service. 
Com.,  Dig.,  tit.  Guardian,  C.  It  is  said  that 
guardianship  in  socage  applies  only  to  lands 
held  in  socage  ;  and  it  is  asked,  what  is  the  ef- 
fect if  lands  are  held  in  allodium  ?  Nine  tenths 
of  all  the  lands  in  this  State  are  held  by  the 
tenure  of  free  and  common  socage,  ana  the 
court  will,  therefore,  presume  that  the  land  in 
question  is  thus  held,  unless  the  contrary  is 
shown  ;  but  if  allodial,  in  analogy  to  the  law 
when  the  lands  are  held  in  socage,  the  father 
will  be  considered  the  guardian  of  his  infant 
156*]  *son,  to  receive  the  rents  and  profits  of 
his  estate  until  another  is  duly  appointed. 

The  Chancellor.  At  the  common  law,  if 
lands  held  in  socage  came  to  an  infant  by  de- 
scent, his  nearest  relative,  who  could  not  by 
any  possibility  inherit  the  lands,  was  his  guard- 
ian in  socage  until  the  age  of  14,  and  until 
the  infant  selected  a  guardian  for  himself. 
Such  guardian  might  lawfully  receive  the  rents 
and  profits  of  the  land  during  the  continuance 
of  the  guardianship.  If  the  lands  descended 
from  the  father  or  other  paternal  relatives,  the 
mother  or  next  of  kin  on  the  part  of  the  mother 
was  the  guardian  ;  and  if  the  lands  descended 
on  the  part  of  the  mother,  the  father  or  next  of 
kin  on  the  paternal  side  was  entitled  to  the 
guardianship.  Litt.,  sec.  123. 

In  Quadring  v.  Dowers,  2  Mod. ,  176,  it  was 
held  that  there  could  be  no  guardianship  in 
socage  where  the  infant  acquired  the  lands  by 
purchase  and  not  by  descent.  In  order  to  give 
the  father  the  right  to  receive  the  rents  and 
profits  of  the  infant's  lands  in  this  case,  the 
court  must  presume  that  those  lands  were  not 
acquired  by  purchase,  and  that  they  descended 
to  the  infant  on  the  part  of  the  maternal  rela- 
tives, and  also  that  they  are  holden  by  socage 
tenure.  By  the  Act  Concerning  Tenures,  R.  L., 
70,  all  lands  granted  by  the  people  of  this  State 
since  July  4,  1776,  are  declared  to  be  allodial, 
and  not  feudal.  This  suit  was  brought  to  re- 
cover the  rents  and  profits  of  part  of  lot  No. 
7,  in  the  township  of  Ovid,  in  the  County  of 
Seneca.  Instead  of  presuming  the  tenure  of 
these  lands  to  be  that  of  free  and  common  soc- 
age. I  think  we  must  judicially  notice  the  fact 
which  appears  from  the  public  statute  book, 
that  this  lot,  as  well  as  all  the  other  lands  in 
that  county,  belonged  to  the  people  of  this 
State  at  the  time  of  the  Declaration  of  Inde- 
pendence, and  were  afterwards  set  apart  by 
law,  and  granted  to  the  troops  in  the  line  of 
this  State,  for  military  service  during  the  Revo- 
lution. There  can  be  no  guardianship  in  socage 
in  relation  to  these  lands. 

At  the  common  law  where  there  was  no 
guardian  in  socage,  the  father  was  guardian 
157*]  by  nature,  to  his  heir  apparent  *until 
the  age  or  21.  This  was  a  guardianship  of  his 
person  only,  and  gave  the  father  no  right  or 
control  over  his  property,  real  or  personal. 
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May  v.  Caldei',  2  Mass.,  55;  Genet  v.  Talmadge, 
1  Johns.  Ch.,  3;  Co.  Litt.,  84  a;  Dagleyv.  Tol- 
fery,  1  Eq.  Cas.  Abr.,  300  ;  Strickland  v.  Hud- 
son, 3  Rep.  in  Ch.,  165. 

This  guardianship  by  nature  was  not  incident 
to  military  tenures,  and  had  no  connection 
whatever  with  the  lands  of  the  infant.  The 
guardian  in  chivalry  was  entitled  to  the  pos- 
session and  profits  of  the  infant's  lands,  and 
the  custody  of  his  person  in  respect  to  the  ten- 
ure. But  the  father's  right  by  nature  to  the 
guardianship  of  the  person  of  his  son  and  heir 
apparent,  was  paramount  to  the  right  of  the 
guardian  in  chivalry  ;  so  that  if  the  father  was 
living,  and  lands  held  by  the  tenure  of  knight- 
service  descended  to  the  infant  son  on  the  part 
of  the  mother,  the  lord  was  entitled  to  the  ward- 
ship of  the  lands,  but  the  father  was  entitled  to 
the  guardianship  of  his  person.  Co.  Litt.,  84  a. 
In  this  State,  under  our  Statute  of  Descents, 
all  the  children  are  heirs  apparent  to  the  father, 
and  he  is  entitled  to  the  guardianship  of  their 
persons  until  the  age  of  21  years,  or  marriage, 
as  guardian  by  nature,  except  in  those  cases 
where  lands  granted  before  the  Revolution  de- 
scend to  the  children  on  the  part  of  the  mater- 
nal relations.  By  the  Statute  of  Descents,  lands 
thus  acquired  cannot  go  to  the  father  ;  and  in 
relation  to  socage  lands  of  that  description,  he 
may  be  the  guardian  in  socage,  and  may  take 
the  rents  and  profits  thereof  for  the  use  of  his 
children  until  they  attain  the  age  of  fourteen, 
and  until  another  guardian  be  appointed. 
Byrne  v.  Van  Hoesen,  5  Johns. ,  66. 

In  the  case  before  us,  the  father,  as  guardian 
by  nature,  had  no  control  over  the  real  or  per- 
sonal estate  of  his  infant  son, and  the  judgment 
of  the  Supreme  Court  should,  therefore,  be  af- 
firmed. 

TJiis  being  the  unanimous  opinion  of  the  court, 
the  judgment  of  the  Supreme  Court  was  thereupon 
affirmed,  with  coats. 

Affirming— 7  Cow.  36. 

Cited  in-15  Wend.,  633;  17  Wend.,  78;  17  Barb.,151; 
30  Am.  Dec.,  78,  426  (10  Yerg..  10). 


*GIDEON  SAFFORD,   Plaintiff  in  [*158 
Error, 

AND 

THADDEUS  STEVENS,  Defendant  in  Error. 

Pleading  and  Practice — Demurrer  and  Arrest  of 
Judgment  —  Nonsuit  —  Insufficient  Proof  to 
Support  Declaration,  Only  Ground  of  at  the 
Trial — Special  Agreement  by  Stranger  to  Pay 
Costs — Notice,  Before  Suit  on — Parties — Prac- 
tice—  Waiver — Judgment  Awarding  Restitu- 
tion— Court  of  Errors  only  Notices  Errors 
liaised  Below. 

If  a  plaintiff  proves  all  that  is  laid  in  his  declara- 
tion, he  ought  not  to  be  nonsuited.  If  the  declara- 
tion is  insufficient,  the  defendant  may  avail  himself 
of  the  defect  by  demurrer.  If  he  neglects  to  do  so, 
he  cannot  object  to  the  declaration  at  the  trial,  but 
will  be  put  to  his  motion  in  arrest  of  judgment.  The 
only  ground  for  nonsuit  at  the  trial  is,  that  the 
proof  is  not  sufficient  to  support  the  declaration. 

Where  a  stranger  to  a  suit  entered  into  an  agree- 
ment to  pay  the  taxable  costs  in  the  cause,  it  was 
held,  that  before  suit  brought  he  was  entitled  to  no- 
tice of  the  amount  at  which  the  costs  wore  taxed, 
but  that  it  was  not  necessary  that  he  should  be 
served  with  a  copy  of  the  taxed  bill,  or  that  pay- 
ment should  be  demanded. 
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On  an  agreement  to  pay  to  the  attorney  of  a  de- 
fendant in  a  particular  suit  the  taxable  costs  in  the 
same,  an  action  to  enforce  the  agreement  in  the 
name  of  the  party  will  be  sustained. 

A  nonsuit  ordered  by  the  court,  without  motion 
of  the  defendant,  for  a  defect  in  the  ;proof  of  one 
count  in  a  declaration,  when  a  good  and  distinct 
cause  of  action  is  shown  under  another  count,  but 
which  is  overlooked  by  the  court  in  pronouncing 
Judgment, will  not  be  sustained,  although  the  plaint- 
iff did  not  direct  the  attention  of  the  court  to  the 
cause  of  action  shown  under  such  second  count. 
Had  the  application  for  the  nonsuit  been  made  by 
the  defendant,  the  omission  of  the  plaintiff  to  direct 
the  attention  of  the  court  to  the  proof  establishing 
his  right  of  action,  it  seems,  would  be  considered  a 
waiver  of  his  rights. 

Where,  in  a  record  of  a  judgment  of  the  Supreme 
Court  reversing  a  judgment  of  the  C.  P.,  restitution 
was  awarded  upon  a  bare  suggestion  that  the  pre- 
vailing party  in  the  court  below  had  obtained  satis- 
faction of  the  judgment  pronounced  in  his  favor, 
whereby  the  losing  party  had  lost  a  certain  sum.the 
Court  of  Errors  refused  to  consider  the  point,  as  the 
question  had  not  been  submitted  to  or  passed  upon 
by  the  Supreme  Court. 

The  practice  of  applying  to  the  Supreme  Court  on 
affidavit  for  leave  to  make  a  suggestion  on  the  re- 
cord in  such  case,  to  lay  the  foundation  of  a  judg- 
ment for  restitution,  approved. 

Citations— Cowp.,  407  ;  Tidd  Pr..  906 ;  2  Salk.  588  ; 
2  Cow.  31 ;  17  Johns.,  469  ;  13  Johns.,  361. 

TERROR  from  the  Supreme  Court.  The  ac- 
JJ  tion  in  this  case  was  originally  commenced 
in  the  Washington  C.  P.  by  Stevens  against 
Safford.  The  plaintiff  declared  on  a  special 
agreement,  whereby  the  defendant,  in  consid- 
eration of  certain  goods,  wares  and  merchan- 
dises, delivered  to  him  by  the  plaintiff,  prom- 
ised to  pay  the  costs  of  the  defense  of  a  suit 
prosecuted  in  the  Supreme  Court  by  one  Adin 
Safford  against  the  plaintiff,  and  which  suit 
159*]  had  been  discontinued.  *The  declara- 
tion also  contained  the  common  money  counts. 
On  the  trial  of  the  cause  in  the  C.  P.,  the  plaint- 
iff gave  in  evidence  a  promissory  note  made  by 
the  defendant  for  the  sum  of  $22,  proved  a 
special  agreement  in  these  words  :  "  Supreme 
Court,  Adin  Safford  v.  Thaddeus  Stevens, :  "  I 
hereby  stipulate  that  I  will  pay  to  the  attorney 
for  the  defendant  the  taxable  costs  in  this  suit 
now  accrued,  the  same  having  been  discontin- 
ued," and  produced  an  exemplification  of  the 
record  of  judgment  of  discontinuance,  the  costs 
inserted  in  which  were  $57.08.  The  plaintiff, 
instead  of  proving  notice  to  the  defendant  of 
the  amount  at  which  the  costs  had  been  taxed, 
gave  evidence  of  the  regularity  of  the  taxation, 
by  proving  service  of  a  copy  of  the  bill,  and 
notice  of  taxation  on  the  attorney  of  Adin  Saf- 
ford, who,  however,  did  not  attend  the  taxa- 
tion. The  defendant's  counsel  then  offered  to 
prove  that  the  attorney  of  Adin  Safford  had 
given  notice  to  the  plaintiff's  attorney  to  appear 
before  the  taxing  officer  to  have  the  costs  re- 
taxed,  which  being  objected  to,  the  court  de- 
cided that  the  testimony  was  inadmissible.but, 
probably  deeming  it  immaterial,  advised  the 
plaintiff's  counsel  to  consent  to  it,  who  refus- 
mg.one  of  the  judges  observed  that  they  would 
then  put  an  end  to  the  suit  at  once.and  asking 
the  counsel  for  the  plaintiff  whether  a  copy  of 
the  taxed  bill  had  been  served  on  the  defendant 
in  the  suit  then  on  trial,  and  a  demand  of  pay- 
ment made  of  him,  and  receiving  an  answer  in 
the  negative,  the  court,  without  being  moved 
by  the  counsel  for  the  defendant  for  that  pur- 
pose, nonsuited  the  plaintiff,  on  the  ground 
that  a  copy  of  the  taxed  bill  of  costs  should 
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have  been  served  on  the  defendant,  Gideon 
Safford,  and  payment  demanded  of  him  before 
the  suit  was  commenced.  The  fact  of  the  note 
of  $22  having  been  proved,  probably  not  oc- 
curring to  the  court,  the  counsel  for  the  plaint- 
iff excepted  to  the  ruling  of  the  court  that  the 
plaintiff  should  be  nonsuited,  and  brought  his 
writ  of  error.  The  Supreme  Court  reversed 
the  judgment  of  nonsuit,  directed  the  record  to 
be  remitted  to  the  C.  P. ,  and  that  a  venire  de 
now  be  awarded,  and  gave  judgment  for  the 
costs  of  the  suit  in  error,  amounting  to  $153.- 
92.  The  record  in  the  Supreme  Court  con- 
tained a  suggestion  that  Gideon  *Saf-  [*16O 
ford  had  obtained  satisfaction  of  the  judgment 
for  costs  in  the  C.  P., whereby  Thaddeus  Stev- 
ens had  lost  $73.83,  "as  was  suggested,  shown 
to,  and  manifestly  appeared  "  to  the  court, 
whereupon  the  court  awarded  restitution. 

Mr.  D.  Russell,  for  plaintiff  in  error,  in- 
sisted that  unless  the  plaintiff  in  the  C.  P.  was 
entitled  to  recover  on  the  special  agreement,  the 
judgment  of  nonsuit  was  correct.  [CHANCEL- 
LOR. By  the  record,  it  appears  a  venire  de  noxo 
was  directed  in  the  C.  P.  ;  has  a  final  decision 
been  had  in  this  cause  ?  And,  until  then,  can 
a  writ  of  error  be  prosecuted  ?]  The  decision 
of  the  Supreme  Court  is  final  as  to  the  costs  of 
the  writ  of  error,  and  may  be  reviewed  by  this 
court,  even  before  the  termination  of  the  suit 
in  the  C.  P.  The  suit  should  have  been  brought 
in  the  name  of  the  attorney.  1  Johns.,  139. 
The  plaintiff  was  bound  to  prove  notice  to  the 
defendant  of  the  amount  at  which  the  costs 
were  taxed,  and  until  such  notice,  the  defend- 
ant could  not  be  required  to  pay.  1  Saund., 
33,  n.  2  ;  5  T.  R.,  409  ;  1  Dunl.  Pr.,  162,  163  ; 
1  Esp.  N.  P.  Cas.,  250  ;  Com.  Dig.,  tit.  Plead- 
er, ch.  73.  This  is  the  essence  of  the  decision 
of  the  C.  P.  The  plaintiff  was  nonsuited,  be- 
cause, as  expressed  in  the  bill  of  exceptions,he 
had  not  served  the  defendant  with  a  copy  of 
the  taxed  bill  of  costs,  and  demanded  the  same. 
The  copy  of  the  taxed  bill  would  have  been  the 
best  and,  perhaps,  the  only  correct  notice  that 
could  be  given,  and  in  it  the  demand  of  pay- 
ment was  necessarily  involved.  The  law  re- 
quired no  other  demand  ;  and  it  is  not  to  be 
presumed  that  the  court  intended  other  than 
such  demand.  Their  decision  was  that  the 
plaintiff  must  be  nonsuited,  having  failed  to 
show  that  he  had  given  notice  of  the  amount 
of  the  costs  to  the  defendant,  before  bringing 
his  suit. 

The  party  had  no  right  to  ask  a  reversal  of 
the  judgment  of  nonsuit,  on  the  ground  that 
he  was  entitled  to  a  verdict  on  a  count  in  his 
declaration,  on  which  the  C.  P.  did  not  de- 
cide ;  and  it  was  so  held  in  Hatch  v.  Adams, 
8  Cow.,  35.  There,  as  in  this  case,  there  was 
a  count  on  a  special  agreement,  and  also  the 
common  counts.  The  plaintiff  was  nonsuited 
*for  a  variance  between  the  proof  and  [*1O1 
the  special  count,  and  a  bill  of  exceptions  was 
tendered.  On  the  argument,  the  plaintiff  con- 
tended that  he  ought  not  to  have  been  non- 
suited, because  he  was  entitled  to  recover  un- 
der the  common  counts  ;  but,  inasmuch  as  the 
plaintiff  did  not  claim  on  the  trial  that  the  ev- 
dence  applied  to  the  common  counts,  the  court 
refused  to  listen  to  the  argument,  and  affirmed 
the  judgment.  (See,  also,  1  Pick.,  33.)  The 
point  decided  by  the  C.  P.  in  the  present  case. 
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was,  that  the  plaintiff  was  not  entitled  to  re- 
cover on  his  special  agreement.  To  that  de- 
cision the  plaintiff  excepted  ;  and  the  Supreme 
Oourt  should  not  have  looked  beyond  the  bill 
of  exceptions ;  the  office  of  which  is  not  to 
draw  the  whole  matter  into  examination,  but 
only  the  points  to  which  it  is  taken.  8  Johns., 
495  ;  11  Wh.,  277;  6  Cow.,  189.  A  judgment 
should  not  be  reversed  for  the  omission  of  a 
judge  to  advert  to  a  trivial  fact  in  a  case, which 
may  have  escaped  his  recollection  on  the  trial 
a  cause,  but  should  be  only  for  the  commis- 
sion of  an  error  in  law.  A  party  cannot  com- 
plain for  the  omission  of  a  judge  in  noticing 
either  a  question  of  fact  or  law.  If  he  thinks 
it  material,  he  should  ask  the  attention  of  the 
court  to  the  point,  and  then  if  the  judge  errs, 
he  has  his  remedy.  Had  that  been  done  here, 
the  defendant,  unquestionably,  would  have 
been  called  upon  for  his  defense,  or  a  verdict 
would  have  passed  against  him  for  the  amount. 
Besides,  the  plaintiff  had  his  remedy  by  ap- 
plying to  the  C.  P.  to  set  aside  the  nonsuit. 

The  party  was  not  entitled  to  restitution.  It 
is  only  allowable  where  the  execution  and  re- 
turn are  set  forth.  If  no  execution  has  issued, 
or  if  the  money  is  paid  after  execution  and  be- 
fore return,  the  party  is  driven  to  his  writ  of 
inquiry  in  the  nature  of  a  scire  facias.  2  Sell. 
Pr.,  187,  422.  Besides  the  recovery  in  the  C. 
P.  was  only  $49. 42,  and  restitution  is  awarded 
to  the  amount  of  $73.83. 

Mr.  S.  Stevens,  for  defendant  in  error,  sub- 
mitted to  the  court  the  question  suggested  by 
the  Chancellor,  whether  the  party  was  in  a  sit- 
uation to  avail  himself  of  a  writ  of  error  ; 
whether,  under  the  direction  of  the  Supreme 
1O2*J  Court,  that  a  venire  tie  novo  *should 
issue,  he  was  not  bound  to  wait  the  final  issue 
of  the  cause,  to  have  gone  to  trial,  excepted  to 
the  opinion  of  the  court,  and  then  brought  his 
writ  of  error. 

The  action  was  properly  brought  in  the  name 
•of  Thaddeus  Stevens.  The  promise  was  for 
his  benefit,  and,  he,  therefore,  was  entitled  to 
-sustain  the  suit.  Besides,  the  evidence  of  the 
promise  to  pay  the  costs  was  complete,  inde- 
pendent of  the  written  agreement. 

Notice  to  the  defendant  of  the  amount  of 
the  costs  was  not  necessary,  although  averred 
in  the  declaration.  The  averment  in  this  case 
is  the  same  as  in  a  count  on  a  quantum  valebat. 
A  plaintiff  was  never  required  to  prove  such 
notice.  Where  the  agreement  is  to  do  a  par- 
ticular thing  on  request,  there  a  request  or  no- 
tice that  the  performance  is  required  must  be 
shown.  The  defendant  had  the  same  means 
of  knowledge  that  the  plaintiff  had.  On  in- 
quiry, he  miiiht  have  ascertained  the  amount 
of  costs,  it  being  matter  of  record.  By  the  de- 
cision of  the  C.  P.,  the  plaintiff  was  required 
to  show  a  demand,  as  well  as  notice  ;  so  that 
if  notice  was  necessary,  the  decision  was  still 
erroneous  in  the  other  particular. 

The  plaintiff  had  a  right  to  complain  that  he 
was  nonsuited,  when  he  had  proved  a  good 
cause  of  action,  although  he  did  not  call  the  at- 
tention of  the  court  to  any  particular  fact  in 
the  case  when  the  nonsuit  was  ordered.  The 
rule,  that  a  party  shall  not  urge  any  point  not 
presented  by  the  bill  of  exceptions,  applies 
-only  where  he  himself  has  presented  a  ques- 
tion in  the  court  below,  which  is  decided 
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against  him,  and  which  he  seeks  to  review  by 
the  means  of  a  bill  of  exceptions.  It  is  then 
that  he  is  confined  to  the  points  presented  by 
the  bill ;  but  this  rule  cannot  be  urged  where 
no  question  was  submitted  by  the  party  who 
excepts.  The  court  decided  that  the  plaintiff 
was  not  entitled  to  recover  ;  the  plaintiff  ex- 
cepted to  the  decision,  and  now  urges  here 
what  was  included  in  his  exception,  viz.:  that 
the  decision  was  erroneous. 

As  to  the  award  of  restitution.  There  is  no 
error  in  the  record,  on  the  face  of  it.  The 
court  had  a  right  to  award  restitution,  and 
nothing  contrary  to  the  record  can  be  averred. 
*If  it  was- supposed  to  be  improperly  [*1O3 
awarded,  application  should  have  been  made 
to  the  Supreme  Court  to  correct  the  error;  and 
then  the  party  would  have  had  the  opportuni- 
ty to  show  why  he  was  entitled  to  restitution 
for  a  greater  sum  than  the  amount  of  the  judg- 
ment against  him.  The  practice  of  the  Su- 
preme Court  has  been,  to  apply  to  the  court 
on  notice,  founded  on  affidavit,  to  liquidate 
the  amount,  for  which  restitution  shall  go. 
Latterly,  it  is  the  practice  to  make  proof  be- 
fore the  officer  who  signs  the  judgment. 

The  Chancellor.  If  the  plaintiff  proves 
all  that  is  laid  in  his  declaration  he  ought  not 
to  be  nonsuited.  If  the  declaration  is  insuf- 
ficient, the  defendant  may  avail  himself  of  the 
defect  by  demurrer  ;  and  if  he  succeeded,  he 
will  be  entitled  to  his  costs.  If  he  neglects  to 
do  that,  he  cannot  avail  himself  of  the  objec- 
tion at  the  trial,  but  will  be  put  to  his  motion 
in  arrest  of  judgment ;  in  which  case  neither 
party  will  be  entitled  to  the  costs  which  have 
been  unnecessarily  incurred  by  the  neglect  of 
the  defendant  to  bring  the  question  of  law  be- 
fore the  court,  in  the  first  instance.  Cameron 
v.  Reynolds,  Cowp.,  407.  The  only  ground  for 
a  nonsuit  at  the  trial  must  be  that  the  proof  is 
not  sufficient  to  support  the  plaintiff's  declara- 
tion. 

In  this  case  the  only  averment  in  the  counts 
on  the  special  agreement  is,  that  the  taxable 
costs,  which  the  defendant  had  agreed  to  pay, 
amountecj  to  the  sum  of  $60.52,  of  which  the 
defendant  had  notice.  I  think  this  was  a  case 
in  which  the  defendant  could  not  be  required 
to  pay  until  he  had  notice  from  the  plaintiff  of 
the  amount  of  his  taxable  costs,  as  it  was  a 
case  in  which  the  actual  amount  was  particu- 
larly within  the  knowledge  of  the  plaintiff. 
The  defendant,  not  being  a  party  to  the  suit 
in  which  those  costs  accrued,  could  not  be 
presumed  to  know  the  amount  until  he  was 
informed  thereof  by  the  plaintiff.  The  plaint- 
iff, on  the  trial,  would  have  been  bound  to 
prove  the  averment  in  his  declaration  ;  but  I 
think  the  court  erred  in  requiring  him  to  show 
that  he  he  had  served  a  copy  of  his  taxed  bill 
of  costs  on  the  defendant,  and  demanded  pay- 
ment thereof,  before  the  commencement  of  his 
suit.  There  was  no  such  averment  in  the  dec- 
laration. *If  the  defendant  had  re-  [*164 
ceived  notice  of  the  amount  for  the  plaintiff, 
it  then  became  his  duty  to  pay  the  same  im- 
mediately ;  and  the  commencement  of  the  ac- 
tion was  a  sufficient  demand.  The  court  non- 
suited the  plaintiff,  because  he  could  not  show 
what,  by  law,  he  was  not  required  to  prove, 
and  without  giving  him  an  opportunity  to 
prove  what  he  had  averred  in  his  declaration. 
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I  think  the  action  on  the  special  agreement 
•was  properly  brought  in  the  name  of  the  per- 
son with  whom  it  was  made.  There  was  no 
privity  between  the  defendant  and  the  attor- 
ney or  Stevens.  The  agreement  was  not  made 
for  the  attorney's  benefit,  but  for  the  benefit 
of  Stevens,  who  was  liable  to  him  for  the 
costs,  if  they  had  not  already  been  paid.  He 
was  merely  the  agent  of  Stevens  to  receive  the 
money,  and  could  only  have  retained  out  of 
the  same  the  amount  of  his  own  costs.  The 
residue  of  the  taxable  costs  would  belong  to 
the  plaintiff. 

Besides,  the  note  which  had  been  given  in 
evidence  was  a  valid  subsisting  demand,  to 
which  there  was  no  objection.  That,  of  itself, 
would  have  been  a  sufficient  answer  to  a  mo- 
tion for  a  nonsuit.  I  presume  the  court  had 
entirely  overlooked  that  piece  of  evidence 
when  they  nonsuited  the  plaintiff.  If  the  ap- 
plication for  the  nonsuit  had  come  from  the 
defendant,  so  that  the  plaintiff  could  have 
had  an  opportunity  to  urge  that  as  an  objec- 
tion, and  omitted  to  do  so,  his  omission  might 
perhaps  be  considered  as  a  waiver  of  his  rights 
— as  the  defendant  might  have  had  some  good 
defense  to  the  note.  But,  under  the  circum- 
stances of  this  case,  I  think  the  plaintiff  in  the 
court  below  is  entitled  to  avail  himself  of  that 
objection  to  the  judgment  of  nonsuit,  and  his 
bill  of  exceptions  is  broad  enough  to  reach  it. 
For  these  reasons,  the  judgment  of  the  Su- 
preme Court,  reversing  the  judgment  of  the 
C.  P.,  and  awarding  the  costs  of  the  proceed- 
ings in  error,  ought  to  be  affirmed. 

The  only  remaining  objection  is  to  that  part 
of  the  judgment  of  the  Supreme  Court  which 
awards  restitution  of  the  costs  recovered  and 
collected  by  Safford  on  the  judgment  of  non- 
suit in  the^Court  of  C.  P.  It  was,  undoubtedly, 
the  former  practice  to  award  restitution  on  the 
165*]  reversal  of  *the  judgment,  only  where 
it  appeared  by  the  return  of  the  execution  that 
the  damages  or  costs  erroneously  awarded  by 
the  court  below  had  been  actually  levied  and 
paid  over  to  the  defendant  in  error.  And 
if  the  fact  did  not  appear  upon  the  record,  the 
party  was  put  to  his  scirefeci  inquiry  to  ascer- 
tain the  fact  ;  upon  the  return  of  which,  resti- 
tution was  awarded.  Tidd  Pr.,  906  ;  2  Salk., 
588.  But  I  believe  the  modern  practice  has 
been  to  apply  to  the  court,  on  affidavit,  for 
leave  to  suggest  the  fact  on  the  record,  and 
upon  which  judgment  of  restitution  is  awarded. 
I  see  no  objection  to  this  course,  as  the  court 
would,  undoubtedly,  permit  the  defendant  to 
traverse  the  suggestion,  if  there  was  any  doubt 
of  its  truth. 

I  have  not  examined  into  the  correctness  of 
this  practice,  as  the  question  is  not  properly  be- 
fore us — it  never  having  been  submitted  to  the 
Supreme  Court  for  their  decision.  As  the  sug- 
gestion stands  upon  the  record,  it  appears  that 
the  fact  of  the  collection  of  the  judgment  was 
satisfactorily  proved  to  the  court ;  whether  by 
the  return  of  the  execution,  or  in  what  other 
manner,  is  not  shown.  I  presume  it  was  done 
by  the  attorney  of  Stevens,  as  a  matter  of  form 
merely  ;  and  if  that  was  irregular,  the  plaint- 
iff in  error  should  have  submitted  the  question 
directly  to  the  Supreme  Court,  by  an  applica- 
tion to  strike  it  out.  The  judges  have  not  been 
called  upon  to  give  their  reasons  for  this  judg- 
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ment  of  restitution,  and  I  presume  the  question 
has  never  been  passed  upon  by  them.  There  is,, 
therefore,  no  judgment  of  the  Supreme  Court 
upon  the  point.  In  Golden  v.  Knickerbacker ,  £ 
Cow.,  31,  this  court  decided  they  would  not 
reverse  a  judgment  of  the  Supreme  Court  for 
mere  formal  defects  in  the  record,  which  had 
not  been  submitted  to  that  court  for  their  act- 
ual decision.  And  in  Henry  v.  Cuyler,  17  Johns. , 
469,  and  Gelston  v.  Hoyt,  13  Johns.,  561,  this 
court  would  not  even  examine  errors  in  sub- 
stance, which  the  plaintiffs  in  error  had  not 
distinctly  submitted  to  the  actual  adjudication 
of  the  court  below. 

I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  in  this  case  should  be  affirmed, 
with  costs. 

*  This  being  the  unanimous  opinion  of  [*  1 66 
the  court,  the  judgment  of  the  Supreme  Court 
wax,  thereupon,  affirmed,  with  costs. 

Cited  in-4  Wend,.  191 ;  15  Wend.,  259 :  3  Hill,  385 ;  4 
Hill,  186;  5 Hill,  43:  6  N.  Y.,  129;  ION.  Y.,  274;  22N, 
Y.,  399 ;  77  N.  Y.,  425 ;  13  Barb.,  516  :  22  Barb.,  87 ;  57 
How.  Pr.,  441 ;  6  Abb.  Pr..  187 ;  11  Abb.  N.  S.,  437 ; 
37  Super..  14 ;  1  Hilt.,  543 ;  3  Daly,  10 ;  2  Wall.  57 ;  28- 
Hun,  410. 


VARICK  AND  BACON,  Plaintiffs  in  Error, 

AND 

JACKSON,  ex  dem.  EDEN  and  WOOD,  De- 
fendants in  Error. 

Wills — Statute  of— Devise  Good  under,  of  Lands 
Held  Adversely — Disseisin —  What  Amounts  to 
— A  Mere  Holding  Over  of  a  Tenant  for  Life- 
does  not  amount  to  a  Disseisin — Conveyances, 
Which  are  not*  Common  Law  Conveyances — 
Effect  of— Champerty  Acts —  Witness — One  In- 
terested in  Favor  of  Plaintiff,  Called  by  Htm  to- 
Prove  Particular  Fact,  May  be  Examined  Gen- 
erally by  Defendant. 

There  can  be  no  disseisin  in  fact,  except  by  the 
wrongful  entry  of  a  person  claiming  the  freehold, 
and  an  actual  ouster  or  expulsion  of  the  true  owner 
or  by  some  act  tantamount  thereto— such  as  a  com- 
mon law  conveyance,  with  livery  of  seisin,  by  a  per- 
son actually  seised  of  an  estate  of  freehold  in  the 


NOTE.— 1.  Adverse  possession — 2.  Disseisin — What 
amounts  tc.  3.  Champerty  and  maintenance. 

1.  For  full  discussions  of  adverse  possession,  see 
Clapp  v.  Bromagrham,  9  Cow.,  530,  note,  and  other 
notes  there  cited. 

2.  Disseisin—  What  amounts  to. 

Mere  entry  does  not  amount  to  a  disseisin.  There 
must  be  a  wrongful  entry  and  expulsion  of  the 
owner,  or  something1  tantamount  thereto.  Doe  v. 
Thompson,  5  Cow.,  371 ;  Jackson  v.  Rogers,  1  Johns. 
Cas.,  33;  3  Cai.  Cas.,  314;  Clapp  v.  Bromagham,  » 
Cow..  530 :  Jackson  v.  Warford,  7  Wend.,  62 ;  Jack- 
son v.  Davis;  5  Cow.,  123 ;  Melvin  v.  Proprietors,  &c., 
5  Met.,  15 ;  Poignard  v.  Smith,  6  Pick..  172 ;  Brown 
v.  King,  5  Met.,  173 ;  Faught  v.  Holway,  50  Me..  24  ; 
Jackson  v.  Huntington.  30  U.  S.  (5  Pet.),  402;  Ewing 
v.  Burnet,  36  U.  S.  (11  Pet.),  41. 

As  to  what  does  not  amount  to  a  disseisin,  see 
Smith  v.  Burtis,  6  Johns.,  218 ;  Jackson  v.  Schoon- 
maker,  2  Johns.,  230 ;  Lane  v.  Gould.  10  Barb.,  254  ; 
Kennebec  Purchase  v.  Springer,  4  Mass.,  415  ;  St<-v- 
ensv.  Taft,  11  Gray.  35;  Slater  v.  Jepherson,  6  Cush.. 
129;  Stevens  v.  Hollister,  18  Vt.,  294 ;  O'Hara  v.  Rich- 
ardson, 46  Pa.  St.,  391. 

In  some  cases  the  owner  may  elect  to  treat  an  inter- 
ference with  his  possession  as  a  disseisin.  Smith  v. 
Burtis,  6  Johns.,  215 ;  Jackson  v.  Davis.  5  Cow.,  123 ; 
Slater  v.  Rainson.6  Met.,  439;  Prescott  v.  Nevers,  4 
Mason.  326  ;  Taylor  v.  Horde,  1  Burr,  60. 

See,  generally,  3  Washb.  Real  Prop.,  pp.  125-127. 

3.  Champerty  and  maintenance—Selling  lands  held 
adversely.    See  Van  Dyck  v.  Van  Beuren,  1  Johns., 
345,  note. 
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premises,  or  some  one,  lawfully  in  possession,  rep- 
resenting the  freeholder,  or  by  a  common  recovery, 
in  which  there  is  a  judgment  for  the  freehold,  and 
an  actual  delivery  of  seisin  by  the  execution,  or  by 
levying  a  fine,  which  is  an  acknowledgment  of  a 
feoff ment  of  record. 

It  seems  that  under  our  Statute  of  Wills  a  devise 
would  be  good,  notwithstanding  an  actual  disseis- 
in ;  the  power  being  given  to  dispose,  by  will,  of  any 
property,  right  or  interest  in  real  estate,  whether 
the  same  is  a  vested  freehold  in  possession  of  the 
testator,  or  a  mere  descendible  hereditament  or  in- 
terest therein,  in  respect  to  which  the  testator  had 
only  a  right  of  entry,  or  a  mere  right  of  action. 

The  holding  over  of  a  tenant  for  life,  after  the  de- 
termination of  his  estate,  though  he  claims  the  fee, 
is  not  a  disseisin  of  the  wrightf  ul  owner. 

A  mere  adverse  possession  does  not  affect  the  va- 
lidity of  a  devise.  The  common  opinion  has  been, 
that  such  was  the  effect  of  a  technical  or  actual  dis- 
seisin, although  the  doctrine  upon  which  that  opin- 
ion was  founded  is  now  doubted  in  the  English 
courts. 

Conveyances,  which  are  not  common  law  convey- 
ances, accompanied  with  livery  of  seisin,  devest  no 
rights  but  those  of  the  grantors. 

The  Statute  against  Champerty  does  not  apply  to 
devises  nor  to  judicial  sales  or  assignments  under 
the  Insolvent  Acts. 

Where  a  person.who  is  directly  interested  in  favor 
of  the  plaintiff  in  a  cause,  is  called  by  the  defendant 
to  prove  a  particular  fact,  and  is  sworn  as  a  witness, 
the  plaintiff  has  a  right  to  examine  him  generally  as 
to  the  merits  of  the  cause. 

Citations— 5  T.«.  371 ;  Cro.  Car.,  302 :  34  &  35  Hen., 
8,  ch.  5,  sec.  4;  8  East,  567:  Sess.  36,  ch.  23,  sec.  1 ;  1 
Inst.,  330  c,  n.  1 :  2  Bl.  Com.,  348 ;  Co.  Litt.,  330.  n.  1; 
5  Cow.,  371;  6  Johns.,  197 ;  1  Taunt.,  604,  613;  1  Johns. 
Ch.,  33. 

TERROR  from  the  Supreme  Court.  Medcef 
JuJ  Eden,  the  father  of  Joseph  and  Medcef 
Eden,  the  younger,  was  in  possession  of  a 
house  and  lot  in  the  City  of  N.  Y.,  the  prem- 
ises in  question,  as  early  as  the  year  1782  or 
1783,  by  his  tenants,  who  paid  him  rent  until 
his  decease  in  Sep.,  1798.  Shortly  before  his 
death,  he  made  his  will,  devising  portions  of 
his  real  estate,  including  the  premises  in  ques- 
tion, to  his  son  Joseph,  and  other  portions  to 
167*]  his  son  Medcef;  providing,  *that  if 
either  died  without  lawful  issue,  his  part  should 
go  to  the  survivor  ;  and  appointed  his  wife  ex- 
ecutrix, and  his  two  sons  executors  of  his  will. 
The  tenant  of  the  premises  in  question,  at  the 
decease  of  Medcef  Eden,  continued  to  hold 
under  Joseph  until  May,  1802,  when  Joseph 
rented  the  premises  to  another  tenant.  Joseph 
died  without  issue  in  1813,  and  in  July,  1819, 
Medcef  Eden,  the  younger,  also  died,  leaving 
a  will,  by  which  he  devised  his  whole  real  and 
personal  estate  to  his  wife,  one  of  the  lessors 
of  the  plaintiff,  durante  viduitate;  remainder  to 
John  Pelletreau  for  life,  with  certain  trusts  in 
favor  of  the  devisor's  children.  Wood,  the 
other  lessor  of  the  plaintiff,  became  the  as- 
signee of  Medcef  Eden,  the  younger,  on  his 
taking  the  benefit  of  the  Insolvent  Act  in  1801. 
The  action  for  the  recovery  of  the  premises  was 
commenced  in  Jan.,  1822.  and  tried  at  the  N. 
Y.  Circuit  in  June,  1826,  before  the  Hon.  Og- 
den  Edwards,  one  of  the  circuit  judges. 

On  the  part  of  the  defendants,  the  following 
evidence  was  adduced  :  A  deed  of  the  premises 
in  question  from  Catharine  Fine  to  John 
Bridgewater  and  wife, bearing  date  Oct. 7, 1767, 
the  grantees  under  which  deed  were  reputed 
the  owners,  and  resided  on  the  premises,  until 
they  went  off  with  the  British,  on  the  evacua- 
tion ofN.  Y.,  during  the  Revolutionary  War; 
a  mortgage,  executed  by  Bridgewater  and  wife 
to  Sheffield  Howard,  bearing  date  Aug.  15, 
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1768,  to  secure  the  payment  of  £100,  with  in- 
terest, in  one  year;  an  assignment  of  that  mort- 
gage from  Howard  to  Medcef  Eden,  the  elder, 
for  the  consideration  of  £137  9s.  Sd.  bearing 
date  Dec.  25,  1783;  a  further  assignment  of  the 
same  mortgage  from  Martha  Eden,  Joseph 
Eden  and  Medcef  Eden,  the  wife  and  sons  of 
Medcef  Eden,  Sr.,  executrix  and  executors  of 
his  will,  to  Joseph  Winter,  bearing  date  Sep. 
1,  1804,  by  which  not  only  the  mortgage,  the 
bond  executed  as  a  collateral  security,  and  the 
monevs  due  and  to  grow  due  thereon  were 
transferred,  but  the  same  contained  a  release 
and  conveyance  of  all  the  estate,  right,  title 
and  interest  of  the  assignors  of,  in  and  to  the 
lot  of  ground  covered  by  the  mortgage.  This 
assignment  contained  also  a  recital  of  the  de- 
vise in  fee  from  Medcef  Eden,  the  elder,  to  Jo- 
seph Eden.  It  *was  not  executed  by  [*16& 
the  executrix,  and  from  the  evidence  adduced, 
the  jury  found  that  the  signature  of  Medcef 
Eden  was  a  forgery,  but  the  execution  of  the 
instrument  by  Joseph  Eden  was  proved;  a  deed 
from  Joseph  Winter,  as  assignee  of  the  mort- 
gage under  a  foreclosure,  to  Robert  Robinson, 
and  a  reconveyance  from  Robinson  to  Winter, 
bearing  date  Mar.  20  and  21,  1805;  a  deed  with 
with  full  covenants,  from  Joseph  Winter  ta 
Samuel  Boyd,  for  the  consideration  of  $2,666. 
bearing  date  May  1,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  five  ;  and 
sundry  mesne  conveyances  from  Boyd  to  Col. 
Varick,  one  of  the  defendants  in  the  suit,  who 
obtained  his  title  Mar.  1,  1810,  for  the  consid- 
eration of  $9,000.  Mr.  Boyd,  immediately  after 
obtaining  a  conveyance  of  the  lot,  caused  some 
old  wooden  buildings  which  were  upon  it  to  be 
pulled  down,  and  erected  a  valuable  brick 
house  on  the  same  ;  and  Col.  Varick,  after  his 
purchase,  expended  about  $2,000  in  a  general 
repair  of  the  house.  The  defendants  also  pro- 
duced in  evidence  a  bond  for  the  payment  of 
£168,  with  interest,  payable  in  one  year,  dated 
Apr.  21,  1782,  executed  by  John  Bridgewater 
to  Medcef  Eden,  on  which  was  an  indorsement 
in  these  words  :  "For  the  better  securing  this 
bond,  the  said  John  Bridgewater,  Gent. ,  left 
the  deeds  of  his  house  and  land,  to  be  returned 
when  the  moneys  paid,  or  to  be  executed,  the 
same  as  a  mortgage.  (Signed.)  John  Bridge- 
water."  John  Pelletreau,  the  devisee  named  in 
the  will  of  Medcef  Eden,  Jr.,  was  called  by  the 
defendants  to  prove  the  execution  of  this  bond, 
his  name  and  that  of  Oliver  Hobbes  being 
thereto  subscribed  as  witnesses  ;  and  on  being 
sworn,  he  testified  that  the  name  of  John  Pel- 
letreau, subscribed  to  the  bond,  was  not  his 
handwriting.  Having  been  sworn  as  a  witness 
on  the  call  of  the  defendants,  the  plaintiff  in- 
sisted upon  the  right  to  examine  him  on  a  cross- 
examination  on  the  whole  merits  of  the  case, 
which  was  objected  to  on  the  part  of  the  de 
fendants  ;  but  the  objection  was  overruled  by 
the  presiding  judge,  and  he  was,  accordingly, 
examined.  To  this  decision  of  the  judge,  the 
defendants  excepted.  The  defendants  also  gave 
in  evidence  a  deed  from  Ware  Branson  to  Jos- 
eph Winter  of  the  premises  in  question,  dated 
July  17,  1804.  Ware  *Branson  was  the  [*1 0» 
son  of  Mrs.  Bridgewater,  and  claimed  to  be  en- 
titled to  the  property  as  the  heir  at  law  of  his 
mother,  alleging  that  the  premises  had  been 
purchased  by  John  Bridgewater  with  moneys 
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belonging  to  his  mother.  The  deed  given  by 
him  was  executed  in  the  attic  story  of  the  house 
on  the  premises,  the  grantor  and  the  agent  of 
the  grantee  having  obtained  permission  of  the 
occupant  to  go  into  a  private  room  for  the  pur- 
pose of  executing  the  deed.  It  was  also  proved 
by  a  witness,  that  he,  as  sheriff  of  the  City  and 
County  of  N.  Y.,  sold  the  premises,  under  an 
execution  against  one  of  the  Edens,  to  James 
R.  Smith,  who  purchased  the  same  for  the 
Scotch  Presbyterian  Church,  in  the  City  of  N. 
Y. ;  that  he  executed  a  deed,  but  did  not  re- 
ceive the  consideration  money,  and  did  not  re- 
member what  had  become  of  the  deed.  It  was 
produced  by  the  defendants,  and  bore  date 
May  10,  1801,  and,  for  the  consideration  of 
$2,500,  conveyed  all  the  right,  title  and  inter 
est  which  Joseph  Eden  had  to  the  premises  in 
question  July  8,  1800,  to  the  Scotch  Presbyte- 
rian Church.  Another  witness,  the  president 
of  the  Bank  of  N.  Y.,  in  whose  favor  the  exe- 
cution had  issued  upon  which  the  sale  took 
place,  testified  that  he  received  the  deed  from 
the  sheriff,  but  it  had  never  been  delivered  to 
the  grantees. 

To  rebut  the  presumption  that  Medcef  Eden, 
the  ancestor,  held  the  premises  as  the  assignee 
of  the  mortgage  given  by  Bridgewater,  it  was 
proved  that  he  told  a  witness  that  he  had 
bought  the  house  of  Bridgewater,  and  paid  him 
the  money,  and  afterwards  discovered  there 
was  a  mortgage  on  it,  which  cost  him  £200  to 
take  up. 

The  defendants,  previous  to  entering  on  their 
defense,  moved  that  the  plaintiff  be  nonsuited, 
forasmuch  as  the  plaintiff  had  not  proved  that 
Medcef  Eden,  the  younger,  under  whose  imme- 
diate devise  the  plaintiff  claimed  title,  was  seised 
at  the  time  of  the  devise,  nor  at  the  time  of  his 
death  ;  which  motion  was  denied,  and  the  de- 
fendant excepted. 

The  judge  charged  the  jury  that  the  devise 
contained  in  the  will  of  Medcef  Eden ,  the  young- 
er, was  a  good  and  valid  devise  of  the  prem- 
ises in  question,  notwithstanding  the  posses- 
sion of  the  defendant,  Richard  Varick,  adverse 
1  7O*]  to  the*claim  of  right  of  Medcef  Eden, 
the  younger,at  the  timethe  said  will  was  made, 
and  at  the  time  of  the  death  of  the  said  Medcef 
Eden,  the  younger.  To  which  opinion  thus 
expressed  the  defendants  excepted.  The  jury 
found  a  verdict  for  the  plaintiff.  The  Supreme 
Court  were  subsequently  applied  to  for  a  new 
trial, which  application  was  refused,  and  judg- 
ment rendered  for  the  plaintiff,  upon  which  a 
writ  of  error  was  sued  out  to  remove  the  rec- 
ord into  this  court. 

For  the  opinion  of  the  Supreme  Court  in 
pronouncing  judgment  for  the  plaintiff  below, 
see  7  Cow.,  242-248. 

Mr.  S.  Boyd,  for  the  plaintiff  in  error.  Med- 
cef Eden,  Sr.,  from  whom  the  lessors  of  the 
plaintiff  deduced  their  title  to  the  premises  in 
question,  was,  when  he  made  his  will  under 
which  the  lessors  claim,  a  mortgagee  of  the 
premises  by  virtue  of  the  assignment  by  How- 
ard to  him,  in  Dec.,  1783,  of  Bridgewater's 
mortgage.  Only  15  years  had  elapsed  from  the 
date  of  that  assignment  until  the  death  of  the 
assignee.  A  foreclosure  cannot,  therefore,  be 
presumed.  Twenty  years  possession  is  neces- 
sary to  raise  the  presumption  of  a  foreclosure. 
1  Johns.  Ch.,  335.  "  Once  a  mortgage,  always 
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a  mortgage,"  is  a  general  principle  of  law,  and 
no  advantage  gained  by  a  mortgagee  by  being 
in  possession,  "or  behind  the  back  "of  the 
party  interested  in  the  subject,  is  available.  1 
Johns.  Ch.,  30;2/d.,  34. 

The  assignment  of  the  mortgage  to  Joseph 
Winter  vested  in  him  all  the  title  which  Med- 
cef Eden,  Sr.,  had  in  the  premises  at  the  time 
of  his  decease.  Admitting,  for  the  sake  of  the 
argument,  that  the  proof  established  the  execu- 
tion of  the  assignment  by  Joseph  Eden  alone, 
he,  as  one  of  the  executors  of  his  father's  will, 
was  competent  to  assign  the  mortgage.  The 
authority  of  executors  is  joint  and  several, and 
the  acts  done  by  any  one  of  them,  which  relate 
either  to  the  delivery,  gift,  sale,  payment,  pos- 
session or  release  of  the  testator's  goods,  are 
deemed  the  acts  of  all.  3  Bac.  Abr.,  tit.  Exrs. 
&  Admrs.,D;  Roll.  Abr., 924;  Com., tit.  Admr., 
B,  12,  Office  of  Executors,  95;  Toll.,  359;  Dyer, 
235;  2  Ves.,  Sr.,  267. 

Possession  having  followed  the  assignment, 
and  continued  since  1804  in  the  assignee,  and 
those  deriving  title  through  *him  down  [*1 7 1 
to  the  defendants,  no  interest  remained  in  the 
devisees  of  Medcef  Eden,  Sr., which  could  pass 
by  the  will  of  Medcef  Eden,  J^,  to  his  widow, 
the  lessor  of  the  plaintiff,  or  to  the  other  dev- 
isees named  in  the  will.  The  estate  of  Med- 
cef Eden,  Jr.,  if  any.accrued  in  1813, six  years 
previous  to  his  death,  his  non-claim  during  this 
lapse  of  time,  and  silence  in  relation  to  it  whilst 
the  persons  in  possession  claiming  a  right  to 
the  premises  were  making  expensive  improve- 
ments on  the  same.barred  him  and  those  claim- 
ing under  him  from  subsequently  asserting 
their  right.  1  Johns.,  592. 

The  devise  of  Medcef  Eden,  the  younger, 
under  which  the  lessors  of  the  plaintiff  claim 
title,  is  invalid  by  reason  of  the  existing  adverse 
possession  against  the  devisor  at  the  time  of 
the  making  of  his  will,  and  at  the  time  of  his 
death.  Gilb.,  Devises,  126,  134,  138,  145; 
Plowd.,  485;  Cruis.  Dig.,  tit.  Devise,  ch.  3, 
pi.  28  ;  3  Com.  Dig.,  384,  tit.  Devise  ;  1  Rob., 
Wills,  261,  n.  8;  11  Mod.,  128  ;  Fitzg.,  230 ;  1 
Mod.,  217;  8  Ves.,  283;  2  Vent.,  340  ;  1  Johns. 
Cas.,  33;  15  Johns.,  343;  5  Johns.  Ch.,  545  ;  10 
Mass.,  131  ;  15  Mass.,  113  ;  Fearne,  Cont.  Re- 
mainders, 537;  1  Bl.,  221;  251;  2  Burr.,  1131;  3 
Co., 25;  Poph.,89;  2  Levinz.,108;  Shep. Touch., 
411  ;  Loins'  case,  10  Co.;  Co.  Litt.  sec.  287  ;  3 
Burr.,  1488  ;  1  Salk.,  237  ;  3  Atk.,  336  ;  2  Ball 
&  B.,  272;  Cowp.,  90,  217;  2  Bl.  Com.,  194,  n. 
241,  378;  2  Wooddeson  Lect.,  348;  1  Ves.,  Jr., 
255;  8  East.  567;  1  Taunt.,  604. 

The  plaintiff  ought  not  to  have  been  allowed 
to  avail  himself  of  the  testimony  of  John  Pel- 
letreau  as  to  the  merits  of  the  cause,  he  being 
a  party  in  interest,  and  having  been  called  by 
the  defendant  solely  for  the  purpose  of  prov- 
ing a  written  instrument,  to  which  his  name 
appeared  as  a  subscribing  witness.  When  the 
plaintiff  cross-examined  him,  he  made  the  wit- 
ness as  much  his  own  as  if  he  had  himself 
called  him,  and  it  was  not  allowable  to  prove 
facts  by  him  on  his  cross-examination,  which 
he  would  not  have  been  permitted  to  prove  by 
him  on  his  direct  examination.  2  Cai.,  178; 
Dick.,  382,  595,  650.  The  circuit  judge  erred 
in  not  *charging  the  jury,  that  upon  [*172 
the  whole  evidence  in  the  cause,  the  plaintiffs 
in  error  were  entitled  to  a  verdict. 
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Mr.  M.  Van  Buren,  for  defendants  in  error. 
The  plaintiff  below  shows  Medcef  Eden,  the 
elder,  in  possession  of  the  premises  in  question 
in  1782,  claiming  in  fee;  a  continuance  of  that 
possession  until  1798, when  he  died;  a  devise  in 
fee  from  him  to  his  son  Joseph;  and  possession 
by  Joseph  under  the  will  until  1805,  making  a 
period  of  23  years  that  the  property  was  held 
under  the  title  now  belonging  to  the  lessors  of 
the  plaintiff.  Previous  to  the  entry  of  Medcef 
Eden,  the  elder,  John  Bridgewater  and  wife 
were  the  owners  of  the  property,  from  whom 
M.  Eden,  the  elder,  claimed  to  have  purchased. 
A  conveyance  was  not  produced,  nor  was  it 
necessary  to  have  been  produced  ;  the  posses- 
sion under  claim  of  right  was  sufficient  to  en- 
title the  plaintiff  to  recover  in  a  possessory  ac- 
tion. If  it  was  not,  the  defendants  should  have 
made  this  a  point  of  defense  in  the  court  below. 
They  did  not;  the  only  exception  that  was  tak- 
en on  this  part  of  the  case  was  that  Medcef 
Eden,  the  younger,  was  not  seised  of  the  prem- 
ises at  the  time  of  the  making  of  the  will. 

Every- material  consideration  connected  with 
the  defense  was  matter  of  fact  for  the  jury 
under  the  direction  of  the  court,  and  by  their 
verdict  they  have  said:  1st.  That  the  pretended 
title  of  Ware  Branson,  founded  on  the  allega- 
tion that  the  premises  in  question  were  pur- 
chased by  Bridgewater, with  money  belonging 
to  his  mother,  or  that  she  had  become  entitled 
to  the  same  in  right  of  survivorship,  was  an 
idle  pretense,  of  which  nothing  had  been  proved ; 
2d.  That  they  were  satisfied,  from  the  facts  of 
the  case,  that  the  mortgage  from  Bridgewater 
to  Howard,  assigned  to  M.  Eden,  the  elder, 
had  been  satisfied  by  the  purchase  of  the  prem- 
ises, or  retained  as  security  for  the  title,  it  be- 
ing wholly  inconsistent  with  the  acts  of  the 
parties,  that  the  same  was  retained  as  a  secu- 
rity for  the  payment  of  the  money  ;  and  3d. 
That  the  bond  from  Bridgewater  to  Eden,  and 
the  indorsement  on  it,  were  either  not  satis- 
factorily proved  or  were  not  inconsistent  with 
the  ownership  in  fee  by  M.  Eden,  the  elder. 
173*]  The  verdict  was  well  *warranted  by 
the  facts  of  the  case  ;  but  whether  so  or  not, 
was  a  question  which,  according  to  the  estab- 
lished modes  of  legal  proceeding,  could  be  agi- 
tated only  in  the  court  below,  on  a  motion  for 
a  new  trial,  on  the  ground  of  a  verdict  against 
evidence,  or  the  weight  of  evidence — this  court 
having  nothing  to  do  with.  The  only  questions 
here  are,  was  the  law  properly  decided  by  the 
circuit  judge,  and  were  the  jury  correctly  in- 
structed ? 

The  general  point  now  made,  that  the  court 
ought  to  have  directed  the  jury,  that  upon  the 
whole  case  the  defendants  below  were  entitled 
to  a  verdict,  cannot  avail.  It  is  not  pretended 
that  the  jury  were  misdirected.  If  the  judge 
failed  to  charge  them  on  a  point  of  law  which 
was  thought  material,  it  was  the  business  of 
the  defendants  to  have  asked  a  direction  upon 
the  point,  and  if  the  judge  refused  or  directed 
erroneously,  the  defendants  were  entitled  to 
their  bill  of  exceptions.  The  charge,  which,  it 
is  said,  ought  to  have  been  given,  would  have 
been  a  gross  infraction  of  the  rights  of  the  jury. 

The  only  real  questions  in  the  cause,  there- 
fore, are  those  presented  by  the  bill  of  excep- 
tions. 1st.  Was  the  will  of  Medcef  Eden,  the 
younger,  rendered  inoperative  by  the  adverse 
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possession  existing  at  its  date  and  at  the  time 
of  his  death?  2d.  Had  the  plaintiff  a  right  to 
examine  John  Pelletreau,  as  a  witness,  upon 
the  merits  of  the  cause? 

The  first  question,  viz.:  the  capacity  of  Med- 
cef, the  younger,  to  devise,  will  be  considered 
in  three  points  of  view:  1st.  By  inquiring  what 
was  the  law  upon  this  subject  as  it  existed  in 
England  in  1775,  and  how  it  is  now  considered ; 
2d.  The  effect  and  operation  of  our  Statute  of 
Wills;  and  3d.  The  decisions  of  our  own  courts 
upon  this  point,  in  relation  to  this  very  title. 
And  the  endeavor  will  be  made  to  show,  that 
in  England,  a  devise  of  property  similarly  sit- 
uated would  be  valid  under  the  English  Stat- 
ute of  Wills,  and  the  decisions  of  courts  there; 
that  if,  according  to  the  law  there,  the  decis- 
ion would  be  otherwise,  the  difference  between 
out  statute  and  theirs  is  so  material  as  to  render 
the  English  decisions  inapplicable  here;  and 
that  this  very  question  has  been  finally  decided 
*in  favor  of  the  capacity  to  devise,  as  [*174 
well  in  this  court  as  in  the  Supreme  Court  of 
the  U.  S. ,  in  this  very  controversy. 

I.  What  is  the  rule  in  England?  Here,  as  in 
England,  the  right  to  devise  is  given  by  stat- 
ute. The  language  of  our  statute  is,  "any 
person  having  any  estate  of  inheritance  &c.,  in 
any  lands,  tenements  or  hereditaments,  may, 
at  his  own  free  will  and  pleasure,  give  and  de- 
vise the  same,"  &c.  That  the  estate  of  Medcef 
Eden,  after  the  death  of  Joseph,  was  an  estate 
of  inheritance,  no  one  denies;  if  he  had  died 
intestate,  leaving  heirs,  and  they  had  come  for 
the  inheritance,  no  question  would  have  been 
made  as  to  their  capacity  to  take;  and  as  the 
statute  declares  that  any  estate  of  inheritance, 
held  by  any  person  in  any  lands,  may  be  de- 
vised, the  court,  if  they  had  nothing  to  do  but 
to  construe  our  own  statute  according  to  its 
plain  letter  and  good  sense,  and  to  regard  our 
own  adjudications  upon  it,  could  have  no  pos- 
sible difficulty  upon  the  subject.  But  it  is  in- 
sisted that  our  Legislature  must  be  understood 
to  have  intended  contrary  to  the  express  letter 
of  the  statute;  or,  in  other  words,  that  their 
intentions  must  fail  of  effect,  because  our  stat- 
ute is  similar  to  the  English  Statute  of  Wills, 
and  a  construction  has  been  given  in  the  En- 
glish courts,  by  which  such  an  estate  of  inher- 
itance as  the  one  under  consideration  cannot 
be  devised;  and  that  our  courts,  from  the  high- 
est to  the  lowest,  are  concluded  by  such  con- 
struction. However  unreasonable  it  may  seem, 
that  we  should  be  concluded  in  the  interpreta- 
tion of  our  own  statute  by  expositions  of  the 
English  Statute,  given  many  centuries  since, 
controlled,  as  will  hereafter  be  seen,  by  rea- 
sons which  have,  in  a  great  degree,  lost  their 
force  in  England  and  were  never  applicable 
here;  whatever  room  there  may  be  to  question 
whether  such  expositions  were  a  part  of  the  com- 
mon law  intended  to  be  adopted  by  us,  still 
such  has,  substantially,  been  the  rule  that  has 
hitherto  governed  our  courts;  and  it  is  neither 
our  intention  nor  our  desire,  on  the  present  oc- 
casion, to  disturb  it.  All  we  ask  is,  that  before 
we  are  concluded  by  the  English  rule,  it  be 
made  satisfactorily  to  appear:  1st.  That  the 
statutes  are,  in  every  material  respect,  alike. 
2.  That  the  construction  contended  for  is  the 
established  law  of  *England,  and  was  [*1  75 
so  at  the  adoption  of  our  State  Constitution. 
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If  there  is  a  failure  in  either  respect,  the  law 
does  not  require,  and  reason  forbids  the  adop- 
tion by  our  courts  of  the  construction  contend- 
ed for. 

The  Supreme  Court,  in  deciding  this  cause, 
have  not  thought  it  necessary  closely  to  com- 
pare the  two  statutes,  and  have,  therefore, 
taken  it  for  granted  that  they  are  alike.  It  will 
hereafter  be  shown  that  this  concession  is  en- 
tirely gratuitous,  but  for  the  present  it  will  be 
conceded,  for  the  sake  of  the  argument,  that 
the  statutes  are  alike.  The  question,  then,  is, 
would  an  estate,  situated  like  the  present,  be 
devisable  in  England?  It  is  contended  by  the 
plaintiffs  in  error  that  it  would  not,  because,  by 
the  law  of  England,  a  disseisee  cannot  devise 
the  land  of  which  he  has  been  disseised.  It  is 
no  doubt  true  that  it  has  frequently  been  ruled, 
but  generally  in  very  ancient  times,  that  a  dis- 
seisee is  not  within  the  statute  and,  therefore, 
cannot  devise  the  lands  of  which  he  has  been 
disseised;  but  it  is  equally  true  that  this  rule 
stands  at  this  day  greatly  discredited,  if  not 
positively  overruled.  The  Supreme  Court,  in 
the  opinion  pronounced  in  this  case,  have  not 
adverted  to  the  distinction  between  the  differ- 
ent kinds  of  disseisin  known  to  the  law  of  En- 
gland, a  distinction  which,  when  taken  and 
fully  comprehended,  relieves  this  particular 
case  from  all  manner  of  difficulty.  There  are 
two  kinds  of  disseisin,  viz. :  actual  disseisin 
and  disseisin  by  election.  To  the  former,  an  in- 
capacity to  devise  has,  from  a  very  early  peri- 
od, been  attached;  to  the  latter  never,  either 
here  or  in  England.  It  will,  in  the  sequel, 
be  seen  that  the  case  before  the  court  is  at 
most  but  a  disseisin  by  election,  which  does 
not  interfere  with  the  right  to  devise.  All  that 
was  necessary,  therefore,  was  to  have  estab- 
lished this  point,  and  thus  relieved  the  court 
from  the  consideration  of  the  law  applicable 
only  to  disseisins  in  fact;  but  the  Supreme 
Court  have  considered  the  subject  in  a  more 
extended  sense,  and  have  decided  that  the  rule 
in  England,  that  a  disseisee  of  whatever  char- 
acter cannot  devise,  is,  to  say  the  least,  not  so 
far  the  established  law  there  as  to  make  it  part 
of  the  common  law  here.  After  marking  dis- 
tinctly the  different  kinds  of  disseisin,  and  re- 
serving the  privilege  of  showing  hereafter  its 
176*1  applicability  to  the  case  before  *the 
court,  I  will  cursorily  examine  the  general  con- 
clusion of  the  Supreme  Court,  and  endeavor  to 
show  that  their  opinion  is  well  warranted  by  the 
evidences  of  the  English  law  now  in  existence. 

A  man  is  not  necessarily  disseised  because 
another  is  in  possession  of  his  property.  If  a 
tenant  for  a  term  of  years  holds  over,  and  the 
landlord  is  driven  to  an  ejectment  to  turn  him 
out,  the  landlord  by  such  holding  over  is  not 
disseised;  it  is  only  by  acts  of  a  peculiar  char- 
acter, that  the  relation  of  disseisor  and  disseisee 
is  brought  about.  Of  actual  disseisin,  viz.: 
disseisin  in  despite  of  the  owner,  there  are  four 
kinds,  three  by  a  stranger,  and  one  by  the  ten- 
ant in  possession  connected  in  privity  of  estate, 
as:  1.  Where  a  man  enters  upon  the  immedi- 
ate freeholder  and  turns  him  out  by  force;  this 
is  generally  and  emphatically  called  a  disseisin. 
2.  Where  a  stranger  enters  upon  the  seisin  in 
law,  which  the  heir  takes  on  the  death  of  his 
ancestor,  it  is  then  called  an  abatement.  8. 
Where  a  similar  entry  is  made  upon  the  estate 
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of  the  reversioner  or  remainder-man,  when  it 
is  called  an  intrusion;  and  4.  When  a  discon- 
tinuance or  devesting  of  the  estate  in  remainder 
or  reversion  is  effected  by  the  acts  of  the  par- 
ticular tenant  or  tenant  of  the  freehold,  wheth- 
er he  be  tenant  in  tail,  by  the  curtesy  or  for 
life.  The  consideration  of  the  law  relative  to 
abatements  and  intrusions  may  be  laid  out  of 
the  case,  as  it  would  tend  only  to  perplex,  there 
being  no  pretense  that  either  exist  in  this  case; 
and  the  inquiry  will  be,  what  amounts  to  an 
actual  disseisin,  properly  so  called?  And  what 
is  a  disseisin  by  the  act  of  the  tenant  in  posses- 
sion? A  disseisin  in  fact  is  a  tortious  expul- 
sion of  the  true  owner;  it  is  an  estate  gained 
by  wrong  and  injury,  and  therein  it  differs 
from  dispossession,  which  may  be  by  right  or 
wrong.  A  bare  entry  on  another,  without  an 
expulsion,  makes  such  a  seisin  only  that  the 
law  will  adjudge  him  in  possession  that  has 
the  right.  6  Johns.,  217,  218,  recognized  in  5 
Cow.,  374;  1  Burr.,  Ill;  Co.  Litt.,  sec.  279.  A 
disseisin  by  the  act  of  the  tenant  in  possession 
may  take  place  by  the  destruction  or  determi- 
nation, by  alienation,  surrender  or  otherwise 'of 
the  particular  estate  upon  which  a  remainder 
depends,  before  the  contingency  happens  upon 
which  the  estate  is  to  vest,  1  Co.,  *130;  [*177 
2  Bl.  Com.,  171,  or  by  the  levying  of  a  fine  by 
a  tenant  for  life,  by  which  the  estate  of  a  re- 
versioner or  remainder-man  may  be  defeated. 
Co.  Litt.,  372. 

There  is,  however,  another  species  disseisin 
known  to  the  law,  relative  to  which  our  law 
books  abound  with  cases,  and  which  is  fre- 
quently confounded  with  actual  disseisin,  viz. : 
disseisin  by  election,  which  differs  from  actual 
disseisin,  not  only  in  acts  by  which  it  is  cre- 
ated, but  also  in  the  consequences  which  re- 
sult from  it.  The  origin  and  character  of  this 
species  of  disseisin  is  as  follows  :  The  early 
remedies  which  the  common  law  allowed  for 
the  recovery  of  a  tenement  wrongfully  with- 
held, were  a  writ  of  entry  and  a  writ  of  right. 
The  former  was  used  where  the  claimant  had 
the  right  of  entry  ;  the  latter  where  he  had 
only  the  mere  right.  In  both  cases  the  process- 
es were  by  original  out  of  chancery,  the  pro- 
ceedings under  them  were  dilatory  and  attend- 
ed with  great  niceties  of  practice.  To  remedy 
those  inconveniences,  a  writ  was  invented  by 
Glanville,  Ch.  «/.,  about  the  22  Henry  II.,  A. 
D.  1176,  called  the  writ  of  assize.  It  was  orig- 
inally applicable  only  to  cases  of  abatement  and 
novel  or  recent  disseisin.  In  its  prosecution 
the  plaintiff  was  not  exposed  to  those  dilatory 
pleas  and  proceedings  which  were  allowed  in 
other  real  actions.  These  considerations  in- 
duced the  Legislature  by  various  Acts  to  ex- 
tend that  remedy  to  other  injuries,  and  the 
courts  by  construction,  for  the  sake  of  the  rem- 
edy, soon  extended  it  to  almost  every  injury 
that  could  be  done  to  corporeal  as  well  as  in- 
corporeal hereditaments,  if  the  plaintiff  would 
admit  himself  to  have  been  disseised.  The  su- 
periority of  the  remedy  over  the  old  actions, 
induced  parties  to  acknowledge  themselves 
disseised,  when  in  strictness  they  were  not,  and 
such  disseisin  was  called  a  disseisin  by  elec- 
tion, to  distinguish  it  from  actual  disseisin. 
The  books  are  full  of  cases  of  disseisin  of  this 
description,  and  they  are  generally  the  dissei- 
sins of  which  the  reports  in  assize  treat. 
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Having  thus  marked  the  distinction  between 
the  two  kinds  of  disseisin,  I  shall  proceed  to 
an  examination  of  the  English  law  upon  the 
question  how  far  a  disseisee  is  incapacitated  to 
devise  by  force  of  the  disseisin.  In  examining 
the  cases  upon  this  subject,  it  is  important  to 
178*]  bear  in  mind,  that  when  the  *books 
speak  of  a  disseisee  or  a  case  constituting  a  dis- 
seisin, it  does  not  necessarily  follow  thai  it  is 
a  disseisin  in  fact,  but  that  it  is  generally 
otherwise,  and  without  constantly  keeping 
this  distinction  in  view,  we  are  liable  to  err.  I 
have  before  stated,  that  after  the  Statute  of 
Wills,  it  was  frequently  ruled  in  England  that 
a  disseisee  (always  meaning  a  disseisee  in  fact) 
could  not  devise.  This,  it  is  admitted,  has 
been  the  received  law  in  England,  but  not  a 
case  can  be  found  in  which  the  precise  point 
was  presented  and  determined.  The  principal 
case  relied  upon  is  that  of  Bunker  v.  Cook,  1 
Salk.,  237,  more  correctly  reported  in  Gilb., 
Devisees,  126 ;  but  the  true  question  decided 
in  that  case  is  only  that  a  devise  is  not  good 
unless  the  testator  is  the  owner  of  the  proper- 
ty at  the  time  of  the  making  of  the  will, 
the  fact  being  in  that  case  that  the  owner  did 
not  acquire  the  estate  until  eight  years  after 
the  making  of  his  will.  It  is  conceded,  too, 
that  such  has  always  been  considered  the  law 
here,  but  no  case  has  been  decided  in  conform- 
ity to  such  received  notion.  It  is  true,  in  the 
case  of  Smith  v.  Van  Dusen,  15  Johns.,  345, 
the  court  appeared  to  take  it  for  granted  that 
such  was  the  law,  but  the  determination  of 
that  question  was  not  necessary  to  that  cause, 
as  the  claimant  was  heir  as  well  as  devisee. 
In  Mass.,  the  law,  undoubtedly,  is,  that  an 
adverse  possession  renders  a  devise  void,  but 
the  common  law  on  this  subject  does  not  pre- 
vail there — every  entry  there  adverse  to  the 
title  of  the  owner  is  a  disseisin.  It  is  not  so 
here  or  in  England. 

Without  other  lights  than  those  derived 
from  unassisted  reason,  it  would  at  this  day  be 
difficult  to  conceive  how  a  rule,  confessedly 
without  reason,  could  have  obtained,  and  for 
so  long  a  time  maintained  itself  in  the  English 
courts.  Why  a  party  out  of  possession  and 
driven  to  his  action,  should  not  be  permitted 
to  grant  his  right  to  another,  we  can  readily 
understand  ;  but  why  the  estate  should  not  be 
the  subject  of  devise,  is  not  so  comprehensi- 
ble. The  owner  could  not  so  dispose  of  it  for 
maintenance,  unless  he  could  also  die  at  will. 
The  idea  that  the  devisee  takes  as  a  purchaser, 
and  that  as  the  law  prohibits  a  grant,  a  pur- 
chase is  forbidden,  is  too  technical  ;  it  is  ad- 
hering to  the  letter  of  the  rule  at  the  expense 
179*]  *of  public  policy  and  common  sense. 
But  when  we  refer  to  the  condition  of  England 
in  relation  to  the  tenures  by  which  property 
was  holden  at  the  time  when  this  construction 
was  given  to  the  statutes,  all  difficulty  in  ac- 
counting for  the  original  establishment  of  the 
rule  vanishes  ;  and  if  we  follow  up  the  changes 
which  have  taken  place  in  that  country  in  re- 
lation to  its  tenures,  we  will  also  find  why  the 
rule  has  in  later  days  fallen  into  such  merited 
discredit.  The  reasons  for  the  rules  were  al- 
together of  fedual  origin.  The  Statutes  of 
Wills  in  England  were  passed  in  1541  and  1543. 
The  military  tenures,  and  some  of  the  more 
odious  restrictions  of  tenures  generally,  were 
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abolished  in  1666,  making  a  period  of  128 
years  that  the  feudal  law,  in  all  its  strictness, 
existed  after  the  passage  of  the  Statutes  of 
Wills.  It  was  in  that  period  that  the  rule  that 
a  person  disseised  could  not  devise,  notwith- 
standing the  Statutes  of  Wills,  obtained.  The 
reasons  are  obvious.  It  was  by  the  establish- 
ment of  the  feudal  system  that  the  right  to  de- 
vise was  taken  away.  It  existed  among  the 
Saxons  in  the  broadest  extent.  4  Crui.  Dig., 
tit.  Devise,  ch.  1.  sec.  2.  By  the  feudal  law, 
the  tenant  could  not  alien  without  the  assent 
of  his  lord.  This  was  an  essential  feature  in  the 
system  to  secure  the  lord  a  tenant,  who  could 
render  the  appropriate  service.  The  right  to  de- 
vise was  an  inroad  upon  that  system,  and  the 
Statute  of  Wills  had, [therefore,  for  upwards  of 
a  century,  to  contend  with  this  adversary  sys- 
tem. The  nature  and  character  of  a  disseisin 
by  the  feudal  law  was  such  as  to  induce  the 
courts  to  make  the  case  of  a  disseisee  an  ex- 
ception from  the  statute.  A  disseisin  was  not 
complete  without  the  assent  of  the  lord  public- 
ly given,  and  a  compliance  with  certain  forms 
and  ceremonies,  such  as  investiture,  oath,  &c.. 
&c.  The  same  was  the  case  with  a  disseisin 
effected  by  the  alienation  of  the  particular  ten- 
ant previous  to  the  Statute  of  Uses,  the  mode 
of  conveyance  being  by  feoffment,  which  re- 
quired livery  of  seisin,  and  in  case  of  land 
held  by  knight-service,  the  assent  of  the  lord, 
all  of  which  were  acts  publicly  done,  and  an 
investiture  of  the  tenant  in  the  seisin  of  the 
freehold  made  with  the  same  solemnity  as  in 
the  case  of  actual  disseisin.  The  necessity  of 
always  having  a  visible  tenant  of  the  freehold 
to  *render  the  military  services  ;  the  [*  1 8O 
notoriety  of  the  fact  who  acted  as  such  ;  the 
favor  and  contenance  of  the  lord,  given,  it  is 
said,  because  the  disseisor  had  shown  himself 
the  braver  man  and,  consequently,  fitter  for  the 
lord's  service  by  the  expulsion  of  the  previous 
tenant,  led  to  the  allowance  of  great  privileges 
to  the  disseisor  and,  particularly,  to  his  inno- 
cent assignee.  He  could  endow  his  wife,  lease, 
assign,  &c.  All  fines  levied  upon  the  estate, 
or  other  acts  done,  inured  to  his  benefit,  and 
the  disseisee  was  stripped  of  all  his  rights  ex- 
cept that  of  releasing  to  the  disseisor.  To  this 
was  added  the  incapacity  on  the  part  of  the 
disseisee  to  devise;  and  that  right,  with  the 
others,  accorded  to  the  disseisor.  Those  inter- 
ested in  the  maintenance  of  the  feudal  system 
found  less  difficulty  in  supporting  the  excep- 
tion, from  the  fact  that  before  the  statute  lands 
were  in  some  places  devisable  by  the  custom 
which  also  excluded  disseisees  from  the  right, 
and  it  was  plausible  at  least  to  maintain  that 
the  Legislature  did  not  mean  to  establish  a  new 
rule,  but  merely  to  extend  an  existing  rule  to 
the  whole  kingdom. 

Such  was  the  origin  and  such  the  reasons  for 
the  rule  in  England.  It  was,  at  that  day,  a  rule 
in  strict  conformity  to  her  then  political  insti- 
tutions. As  long  as  it  was  deemed  wise  to 
maintain  the  feudal  system  in  its  ancient  rigor, 
it  was  highly  expedient  at  least  to  narrow  the 
operation  of  the  Statute  of  Wills,  and  continue 
the  immunities  allowed  to  the  de  facto  frec- 
holder.whether  disseisor  or  not.  But  that  con- 
dition of  things,  those  reasons,  and  all  the  rights 
they  gave,  are  buried  with  the  years  beyond 
the  flood.  By  the  Statute  12  Car.,  2,  military 
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tenures,  with  all  their  heavy  appendages,  were 
destroyed.  By  it  the  military  and  oppressive 
part  of  the  feudal  constitution  was  abolished, 
and  all  tenures  in  general  reduced  to  one, viz. : 
of  free  and  common  socage,  a  statute  which, 
according  to  Sir  William  Blackstone,  was  a 

freater  acquisition  to  the  civil  property  of  the 
ingdom  than  even  Magna  Charta .itself,  since 
that  only  pruned  the  excresences  that  had 
grown  out  of  the  military  tenures,  and  thereby 
preserved  their  vigor,  whereas  the  Statute,  of 
King  Charles  extirpated  the  whole,  and  demol- 
ished both  root  and  branch.  The  reasons  why 
this  great  change  in  the  tenures  of  the  country 
181*J  *should  work  a  correspondent  change 
in  the  consequences  of  disseisin,  are  very  ap- 
parent. The  forms  and  ceremonies  at  once  fell 
to  the  ground;  investiture, which  belonged  ex- 
clusively to  the  feudal  system, was  done  away; 
and  the  disseisor,  instead  of  receiving  the  pub- 
lic sanction  of  his  military  lord,  to  whom  he 
was  commended  by  his  bravery,  was  looked 
upon  as  a  mere  private  unsanctioned  trespasser. 
By  the  ultimate  operation  of  the  Statute  of 
Uses,  the  conveyance  by  feoffment,  requiring 
livery  of  seisin,  fell  into  disuse  ;  and  by  the 
abolition  of  the  military  tenures,  the  right  of 
alienation  became  completely  untrammeled.so 
as  neither  to  require  the  assent  of  the  lord  to 
the  conveyance  of  the  particular  tenant,  or 
subsequent  in  vesture.  Conveyances  in  that 
form, therefore,  gradually  fell  inlo  disuse.  But 
not  only  did  disseisin  loose  their  imposing 
character  in  point  of  form,  but  the  substance, 
with  the  reasons  by  which  they  were  sanctioned, 
were  gone  forever.  The  whole  doctrine  of  force, 
and  the  rights  acquired  by  military  violence, 
were  extinguished.  Military  rule,  in  relation 
to  private  rights,  ceased,  and  reason  and  jus- 
tice took  its  place.  The  policy  which  induced 
such  favors  to  him  who  had  acquired  his  estate 
by  violence,  springing  from  the  feudal  system, 
fell  with  it.  Things,  although  they  still  con- 
tinued to  pass  by  the  same  name,  and  do  so  to 
this  day,  changed  their  nature.  A  disseisor  ap- 
peared in  his  true  character,  a  naked,  inexcus- 
able wrong-doer,  without  any  motive  of  state 
policy  remaining  to  palliate  his  violence. 

Is  it  to  be  wondered  at  that,  in  this  changed 
and  improved  condition  of  things,  a  desire 
should  have  manifested  itself  on  the  English 
Bench  to  complete  the  great  work  which  the 
Legislature  had  commenced, by  shaking  off,  as 
fast  and  as  far  as  possible,  the  judicial  shackles 
imposed  by  the  feudal  system  ?  See  how  changed 
the  matter.  To  constitute  a  disseisin,  it  was 
necessary  that  the  disseisor  should  have  no 
right ;  that  is,  in  the  old  language  of  the  law, 
his  entry  should  not  be  congeable  ;  that  he 
should  use  actual  violence  in  throwing  another 
man  out  of  his  estate,  and  usurping  it  himself; 
and  to  one  thus  trampling  on  right,  and  plead- 
ing nothing  but  mere  naked  violence  in  his  fa- 
vor, the  law  is  made  to  administer — what  ? — 
182*]  *privileges,  immunities,  rewards  !  and 
to  the  innocent  victim  of  his  wrongs,  losses  and 
incapacities.  Under  the  feudal  system,  this 
might  be,  because  it  was  a  system  founded  in 
force  and  upheld  by  force.  At  this  day,  it 
would  be  monstrous,  either  in  the  view  of  pol- 
icy or  justice  ;  because  the  system  which  now 
prevails  in  relation  to  property  is  a  system  of 
right,  sustained  by  reason. 


These  considerations  were  not  long  without 
their  weight  in  England.  From  the  abolition 
of  the  military  tenures  may  be  dated  the  de- 
cline of  the  rules  which  previously  obtained  in 
the  English  courts  upon  the  Statute  of  Wills. 
Although  strong  intimations  of  dissatisfaction 
were  previously  given,  the  first  full  develop- 
ment of  the  change  wrought  upon  the  charac- 
ter and  consequences  of  disseisin  was  shown 
in  the  justly  celebrated  opinion  of  Ld.  Mans- 
field, delivered  shortly  after  he  became  Chief 
Justice  of  the  K.  B. ,  in  the  case  of  Taylor  v. 
Horde,!  Burr.,60,112,decided  in  1757;  in  which, 
after  discussing  the  doctrine  of  disseisin  at 
large,  he  says,  that  he  knew  of  no  instance, ex- 
cept the  special  case  of  fines  with  proclama- 
tions, in  which  the  true  owner  may  not  elect 
(by  pursuing  a  possessory  remedy),  to  be  deemed 
as  not  having  been  disseised.  Notwithstand- 
ing there  has  been  occasional  hesitation,  and 
some  timidity,  on  the  English  Bench,  in  fol- 
lowing that  uncommonly  great  man, still  a  care- 
ful examination  of  the  judicial  history  of  that 
country  will  show  that  the  victory  which  he  ac- 
quired in  favor  of  reason  and  justice,over  tech- 
nicality and  form,  has  been  tolerably  well  sus- 
tained to  this  day.  The  battle  between  a  fair 
and  liberal  construction  of  the  Statute  of  Wills, 
and  a  contracted  and  illiberal  construction, has 
been  fought  in  the  English  courts,  not  on  this 
precise  question.but  on  one  entirely  analogous. 
At  the  same  time  that  it  was  held  that  a  dis- 
seisee, could  not  devise,  it  was  also  held  that 
contingent  and  executory  interests  were  not  de- 
visable by  the  statute;  and  so  the  law  remained 
for  a  long  time.  After  being  several  times  con- 
troverted and  questioned,  the  point  was  dis- 
tinctively presented  in  Roe  v.  Griffith,  1  W. 
Bl.,  605,  decided  in  1766,  in  which  Ld.  Mans- 
field, speaking  of  another  case,  said  "  that  he 
was  prepared,  with  the  concurrence  of  his 
brethren,  *tohave  shown  that  all  con-  [*183 
tingent,  springing  and  executory  uses,  when  the 
person  who  is  to  take  is  certain,  so  that  the 
same  may  be  descendible,  are  also  devisable  ; 
that  descendible  and  devisable  are  synonymous 
terms."  In  1789,  the  question  on  the  construc- 
tion of  the  statute  again  came  before  the  court, 
in  the  case  of  Jones  v. Roe,  3  T.  R.,  88,  in  which 
the  old  doctrine  was  f  ulry  exploded  and  the 
true  rule  established.  The  point  presented  was 
whether  a  possibility  coupled  with  an  interest 
was  devisable.  The  counsel  argued  that  the 
Statute  of  Wills  placed  conveyances  or  grants 
by  the  parties  in  their  lifetime,  and  wills  on  the 
same  footing.  The  counsel  on  the  other  side 
were  stopped  by  the  court.  Ld.  Kenyon  ob- 
served, "if  we  consider  the  Statute  of  Wills, 
which  first  gave  a  power  of  disposing  of  real 
property  by  devise,  it  is  matter  of  astonishment 
that  this  question  should  ever  have  arisen;  for 
it  enables  persons  having  any  manors,lands,&c. , 
to  devise  ;  which  must  mean  having  an  inter- 
est in  the  lands."  Asburst,  J.,  says,  "It  is 
strange,  that  in  former  times  the  courts  should 
have  been  governed  by  such  narrow  reason- 
ing when  they  were  construing  this  Act  of 
Parliament.  For  the  plain  meaning  of  the  stat- 
ute is, that  every  person  who  has  a  valuable  in- 
terest in  lands  shall  have  the  power  of  dispos- 
ing of  it  by  will."  Butler,  /.,  after  remarking 
that  the  law  was  now  settled,  that  an,  executory 
devise  was  descendible,  adds,  "if  it  be  such  an 
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interest  as  is  descendible,  it  seems  strange  to 
say  that  it  is  not  also  devisable.  They  must 
both  be  governed  by  the  same  principle.  It  was 
held  to  be  descendible,  because  the  person  tak- 
ing it  has  an  interest  in  the  lands  which  is 
known  to  the  law,  and  will  descend  if  the  an- 
cestor does  not  dispose  of  it ;  then,  if  he  has 
that  interest,  he  has  a  right,  to  dispose  of  it  by 
his  will."  The  reasons  given  by  the  judges  em- 
brace the  case  of  a  disseisee,,  for  it  cannot  be 
disputed  that  the  interest  of  a  disseisee  is  des- 
cendible, and  had  the  question  now  under  con- 
sideration arisen  in  that  case,  the  decision  would 
have  been  the  same. 

The  next  important  occasion  upon  which  the 
construction  of  the  English  Statute  came  be- 
fore the  English  courts  was  in  the  case  of 
Ooodright  v.  Forrester,  8  East,  552,  in  1807,  in 
which  it  was  held  by  Ld.  Ellenborough  that  a 
184*]  right  of  *entry  is  not  devisable  by  the 
English  Statute.  His  Lordship  expresses  his 
regret  that  such  is  the  rule  of  law,  and  recom- 
mends it  as  a  question  particularly  fit  for  the 
consideration  of  the  Legislature,  of  applying 
the  remedy,  whereby  the  same  rights  of  entry 
and  action  which  belong  to  the  heir  may  be  ex- 
tended to  the  devisee.  It  will,  however.be  ob- 
served, that  though  Ld.  Ellenborough  uses  the 
general  terms  "right  of  entry."  he  must  be  un- 
derstood as  meaning  only  such  aright  of  entry 
as  was  then  before  the  court,  which  was  a  right 
of  entry  left  in  the  owner  after  a  disseisin  in  fact, 
effected  by  the  tortious  alienation  of  the  ten- 
ant for  life.  The  decision  in  that  case  could 
not,  therefore,  be  held  to  control  this  case,  if 
the  rule  laid  down  in  it  was  the  established 
law  of  both  countries.  The  case  was  put  by 
the  counsel  and  court  on  the  ground  of  a  dis- 
seisin in  fact,  and  on  the  application  of  the  old 
rule  relative  to  disseisins  of  that  character,  as 
is  most  manifest  from  the  argument  of  Pres- 
ton, counsel,  in  the  Exchequer  Chamber, when 
the  subject  had  been  more  fully  looked  into.  1 
Taunt..  586. 

The  cases  referred  to  by  Ld.  Ellenborough, 
as  establishing  the  general  rule  that  nothing 
can  pass  by  will  which  cannot  be  granted,  are 
Corbet 's  case,  1  Co.,  85  b;  Butler  and  Baker's 
case,  3  Co.,  32  a.;  Ld.  Montjoy's  case,  Godb., 
17,  and  the  opinion  of  Ld.  Eldon,  in  The 
Atty-Gen.  v.  Vigor,  8  Yes.,  Jr.,  282;  neither  of 
which  sustain  the  opinion.  In  Corbet's  case 
the  question  arose  upon  a  deed,  and  related  to 
the  validity  of  a  settlement  made  by  it,  and  it 
was  in  reference  to  another  case  that  it  was  said, 
"for  the  construction  of  wills,  this  rule  was 
taken  by  the  justices  in  their  arguments;  that 
such  an  estate,  which  cannot,  by  the  rules  of 
the  common  law,  be  conveyed  by  act  executed 
in  his  life,  by  advice  of  counsel  learned  in  the 
law,  such  estate  cannot  be  devised  by  the  will 
of  a  man  who  is  intended  by  law  to  be  inops 
consUii."  The  case  before  the  court  related  to 
the  creation  of  an  estate  and  perpetuities,  and 
had  nothing  to  do  with  the  question  of  disseisin. 
From  it  Ld.  Ellenborough  inferred,  that  out 
of  that  interest,  in  which,  by  act  executed  in  a 
man's  life,  it  is  not  possible  to  create  any  estate, 
no  estate  can  be  created  by  his  will.  This  may 
185*]  have  been  true  when  Corbet's  *case  was 
decided,  which  was  long  before  the  establish- 
ment of  executory  devises,  but  was  not  the  rule 
in  1807;  for  at  that  time  an  estate,  so  far  as  the 
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creation  of  estates  was  prevented  by  the  doc- 
trine of  perpetuities,  could  be  created  by  will, 
though  it  could  not  be  by  deed;  and  the  true 
inference,  therefore,  was,  that  as  the  law  had 
been  so  far  changed  in  favor  of  wills  upon  the 
subject  of  perpetuities,  it  was  but  reasonable 
there  should  be  a  correspondent  change  in  re- 
lation to  disseisins.  In  Butler  v.  Baker's  case 
the  testator  was  seised  of  the  premises  jointly 
with  his  wife;  during  coverture  he  made  his 
will,  and  it  was  held  that  he  was  not  so  sole 
seised  as  to  enable  him  to  dispose  of  the  prop- 
erty under  the  statute  by  will;  and  that  as  he 
was  not  seised  in  coparcenary  or  in  common, 
he  did  not  come  within  the  statute.  By  way 
of  illustration,  it  was  said  that  he  could  not 
have  conveyed  by  deed  longer  than  during  co- 
verture,and  then  the  general  words  used  inCor- 
bet's  case  are  substantially  repeated:  "Without 
question,  that  which  a  man  cannot  dispose  of 
by  any  act  in  his  life,  shall  not  be  taken  for 
any  of  his  manors,"  &c.  The  incapacity  to 
dispose  did  not  arise  from  disseisin,  or  any 
question  as  to  the  state  of  the  possession,  but 
altogether  from  the  quantity  and  quality  of  the 
estate  he  had  in  the  premises  and,  therefore, 
not  applicable,  even  by  analogy.  In  Ld.  Mont- 
joy's  case  the  inheritance  devised  was  a  fran- 
chise. It  was  objected  that  it  did  not  come 
within  the  statute,  because  it  was  not  of  any 
yearly  value,  which  is  the  language  of  the  Act, 
and  because  it  was  not  devisable,  misprinted 
divisible  in  the  report.  As  it  could  not  be  de- 
vised, and  as  the  statute  authorized  a  devise  of 
but  two  parts,  it  did  not  come  within  the  stat- 
ute, and  it  was  so  held,  and  the  general  words 
referred  to  by  Ld.  Ellenborough  were  used  in 
reference  to  those  objections.  In  the  case  of 
Tlie  Atty-Gen.  v.  Vigor,ihe  question  was, wheth- 
er a  partition  revoked  a  devise,  and  the  effect 
of  a  disseisin  was  referred  to  by  way  of  illus- 
tration. Ld.  Eldon,  speaking  of  a  disseisin 
against  the  will  of  the  owner,  recognizes  the 
existence  of  the  rule  that  such  a  disseisee  could 
not  devise.  His  Lordship's  observations  are 
founded  upon  those  of  Ch.  B.  Eyre  in  Cave  v. 
Holford,  3  Ves.,  Jr.,  668,  in  which,  delivering 
an  opinion  *upon  the  question  wheth-  [*18<> 
er  a  conveyance  by  the  devisor  revoked  a  will, 
even  if  the  estate  again  vested  in  him,  in  con- 
sequence of  the  non-continuance  of  the  same 
seisin  from  the  time  of  the  will  to  the  death, he, 
by  way  of  illustration,  refers  to  the  case  of  dis- 
seisin and  no  re-entry,  which  he  says  would  be 
a  revocation.  The  amount  of  the  decision,  there- 
fore, is,  that  a  fine,  such  as  was  levied  in  the 
case  of  Goodright  v.  Forrester,  viz. :  a  fine  tur 
cognizance  de  droit  come  ceo,  &c. ,  with  procla- 
mations, the  highest  species  of  fine,  which  ac- 
knowledges a  feoff  meut  to  have  been  made  pub- 
licly, disseised  the  reversioner  by  devesting  his 
estate,  the  same  as  a  feoff ment  would  have  done, 
and  that  the  old  rule  that  a  disseisee  could  not 
devise,  was  still  in  force  and  applied  to  the  case. 
This  decision,  however,  was  not  acquiesced  in. 
A  writ  of  error  was  brought  to  the  Exchequer 
Chamber,  where  the  cause  was  most  ably  ar- 
gued in  1809.  1  Taunt.,  578.  The  court  sus- 
tained the  judgment  below,  but  on  another 
point,  viz. :  that  the  plaintiff  was  barred  by  five 
years'  non-claim.  Sir  James  Mansfield, however, 
in  delivering  the  opinion  of  the  court,  advert- 
ing to  the  points  argued  and  decided  in  the  K. 
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B.,  observed,  "if  the  doctrine  of  estates  arising 
by  disseisin  is  as  has  been  stated  by  the  defend- 
ant's counsel,  we  must  lament  that  the  law  is 
such.  Our  ancestors  got  into  very  odd  notions 
on  these  subjects,  and  were  induced,  by  par- 
ticular causes,  to  make  estates  grow  out  of 
wrongful  acts."  In  the  course  of  the  argument ' 
of  counsel  (p.  604)  he  observed,  "that  it  would 
be  a  singular  construction  at  this  day  to  say, 
that  upon  the  words  of  a  statute  which  enacts 
that  persons  having  lands,  &c.,  may  devise 
them,  he  who  hath  a  reversion  in  fee,  the  high- 
est estate  in  lands,  to  be  perfected  merely  by 
entry,  cannot  devise  them.  The  policy  of  the 
old  law  was  the  fear  of  oppression,  arising  by 
grants  of  disputable  titles.  Where  a  man  had 
a  right  of  entry  on  which  there  were  doubts, 
or  which  he  would  not  enforce  himself.the  law 
said  it  should  not  be  the  subject  of  a  grant;  but 
that  does  not  show  that  it  might  not  as  well  be 
devised  as  descend,  for  the  same  reason  of  in- 
convenience does  not  apply."  Thus  the  judges 
in  England  say  all  they  can  to  discredit  the 
rule,  though  they  do  not  expressly  overrule  the 
187*]  ancient  decisions,  Preston,  *the  coun- 
sel who  argued  for  the  old  rule  in  Goodright  v. 
Forrester,  in  his  Treatise  on  Estates,  Vol.  I., p. 
20,  though  he  abides  by  the  opinion  which  he 
attempted  to  support  in  his  argument,  worthy 
of  all  consideration,  admits  that  there  is  no  ex- 
press decision  to  support  the  rule  for  which  he 
contended, but  he  states  it  as  the  better  opinion. 
Can  it,  therefore,  with  reason,  be  contended 
that  the  rule  that  a  disseisee  in  fact  cannot  de- 
vise is,  at  this  day,  or  was,  at  the  adoption  of 
our  Constitution,  so  far  the  settled  law  of  En- 
gland as  to  make  it  obligatory  upon  our  judi- 
cial tribunals?  I  think  not;  but  if  it  was,  how 
could  that  rule  affect  this  case?  Was  there  a 
disseisin  in  fact  here?  If  so,  when  and  how? 
There  was  not,  and  I  pledge  myself  to  show  to 
entire  demonstration  that  there  i$  not  the  slight- 
est pretense  for  the  assumption.  The  title  of 
the  lessors  of  the  plaintiff  is  made  up  of  the 
estates  of  Medcef  Eden,  the  elder;  Joseph,  his 
son,  and  Medcef,  the  last  devisor.  Which  of 
them  was  disseised?  Medcef,  the  father,  con- 
tinued in  the  uninterrupted  possession  of  the 
premises,  from  the  close  of  the  Revolutionary 
War  until  his  death.  He  died  seised,  leaving 
the  property  by  devise  to  his  son  Joseph  upon 
certain  conditions.  How  was  Joseph  disseised? 
The  clandestine  entry  of  Ware  Branson,  who 
had  no  title,  and  the  execution  of  the  deed  by 
him  in  the  garret,  may  be  laid  out  of  the  case. 
Joseph  Winter  became  possessed  of  the  prem- 
ises in  1805.  He  entered  under  the  conveyance 
by  Joseph  of  all  his  interest,  as  expressed  in  the 
assignment  of  the  mortgage,  and  such  entry 
destroys  all  pretense  for  saying  that  Joseph  was 
disseised.  When  was  Medcef  Eden,  the  last  de- 
visor, in  a  situation  to  be  disseised  1  Before  the 
death  of  his  brother  he  had  only  a  coatingent 
interest,  which  was  not  the  subject  of  disseisin, 
for  the  very  obvious  reason  that  he  had  no  sei- 
sin to  be  disseised  of.  When  there  is  a  vested 
remainder  or  certain  reversion  carved  out  of  a 
fee  and  outstanding,  the  remainder-man  or  re- 
versioner  is  in  the  seisin  of  the  fee.  His  estate 
with  that  of  the  particular  tenant  forming  the 
fee  simple,  being  an  estate  thus  vested,  it  may 
be  devested  by  disseisin,  but  a  mere  contingent 
interest  never  having  vested,  cannot  be  de- 
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vested.  By  the  death  of  Joseph  in  1813,  with- 
out issue,  the  contingent  interest  of  Medcef 
Eden,  *the  younger,  became  a  vested  [*188 
estate,  and  then  and  not  before  he  acquired  a 
seisin  of  the  premises  of  which  he  could  be 
disseised.  Since  1813  what  has  been  done  to 
disseise  him?  Literally  nothing.  All  the  con- 
veyances were  previous  to  1810,  and  since  1813 
there  has  been  a  simple  continuance  of  a  pos- 
session lawfully  acquired. 

But  suppose  that  the  estate  of  Medcef  Eden, 
the  younger,  was  liable  to  have  been  disseised 
previous  to  1813,  the  deeds  that  were  given 
could  not  have  that  effect  on  any  principle 
known  to  our  law,  because  they  were  not  tor- 
tious  as  to  him.  He  had  no  right  to  complain 
of  such  conveyances.  Joseph  had  a  fee  which 
he  might  well  grant  as  such,  and  those  deriv- 
ing title  from  him  might  do  the  same,  without 
prejudice  to  any  one  ;  for  the  contingency, 
upon  the  happening  of  which  Medcef 's  estate 
would  vest,  might  never  happen.  Again;  all 
the  deeds  were  conveyances  under  the  Statute 
of  Uses,  operating  without'mutation  of  posses- 
sion, and  nothing  is  better  settled  in  the  law, 
than  that  such  conveyances  neither  devest  nor 
displace  any  future  estate.  If,  therefore,  it 
were  true,  that  by  the  law  of  England  in  force 
here,  a  disseisee  cannot  devise,  that  rule  can- 
not touch  us,  because  we  have  not  been  dis- 
seised. For  the  distinctions  between  tortious 
and  innocent  conveyances,  see  1  Ins.,  42  a,  230 
b.  251  6,327i;  Litt.,  sees.  415,  416,  609-611, 
620  ;  Finch  Law,  135  ;  1  Co.,  120. 

In  the  case  of  Jackson  v.  BrinckerJioff,  3 
Johns.  Cas.,  104,  it  was  said  by  one  of  the  jus- 
tices of  the  Supreme  Court,  "that  no  party  is 
technically  estopped  by  a  conveyance  founded 
on  the  Statute  of  Uses.  A  conveyance,  in  pur- 
suance of  that  statute,  operates  upon  the  act- 
ual right  of  the  grantor  only.  It  transfers  that 
right,  whatever  it  may  be,  when  the  party  is 
in  a  capacity  to  convey,  and  it  extends  no  far- 
ther. It  is  not  subject  to  all  the  rules  built  on 
feudal  principles,  which  apply  to  conveyances 
at  common  law.  Thus  it  is  held  not  to  work 
any  discontinuance  or  forfeiture,  as  convey- 
ances by  particular  tenants  in  certain  cases  are 
held  to  do  ;  and  from  the  principle  that  its 
operation  is  commensurate  with  the  actual  right 
of  the  party,  and  is  governed  by  it,  I  think  it 
follows  that  it  cannot  be  affected  by  the  doc- 
trine of  estoppels.  It  *was  accordingly  [*  189 
so  held  at  an  early  period,  by  Saunders,  J. 
Freem.,  475,  case  651." 

What,  then,  is  our  condition?  It  is'said  that 
we  are  out  of  possession,  and  are  driven  to  our 
action  upon  our  right  of  entry.  The  answer  is 
plain.  Ours  is,  at  most,  a  disseisin  by  election, 
founded  on  a  wrongful  holding  of  a  possession 
acquired  by  right,  of  which  their  are  innum- 
erable cases,  and  which  are  entirely  different 
from  actual  disseisin,  as  well  in  their  creation 
as  consequences.  The  Supreme  Court  give  to 
the  possession  of  the  defendants  its  true  char- 
acter, in  the  opinion  pronounced  in  the  case  of 
Lion  v.  Burtins,  20  Johns.,  491.  "The  continu- 
ance of  the  Bank  in  possession  after  the  death 
of  Joseph  Eden  was  notadisseissin,buta  mere 
deforcement,  which  is  defined  to  be  the  holding 
of  any  lands  or  tenements  to  which  another  per- 
son hath  right.  And  it  is  distinguished  from 
abatement,  intrusion,  disseisin  or  a  discontinu- 
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.ance  in  this,  that  it  is  only  such  a  detainer  of 
the  freehold  from  him  that  hath  the  right  of 
property,  but  never  had  any  possession  under 
that  right,  as  falls  within  none  of  the  injuries 
which  belong  to  the  other  classes."  The  rule 
is  more  fully  explained  in  3  Bl.  Com.,  172,  173. 
This  species  of  deforcement  is  dispossession  or 
disseisin,  at  the  election  and  by  the  consent  of 
the  owner,  with  a  view  to  the  remedy  by  eject- 
ment or  assize.  By  making  his  will,  Medcef 
Eden,  the  younger,  made  his  election  not  to  be 
•disseised  if  that  were  necessary,  but  it  was  not, 
for  neither  in  England  or  here  was  an  inca- 
pacity to  devise  attached  to  such  a  disposses- 
sion. In  9  Vin.,103,  title  Disseisin,  the  making 
of  a  lease  by  the  tenant,  was  held  to  be  a  dis- 
seisin at  election,  and  not  a  disseisin  in  fact, 
and  the  owner  was  not  thereby  incapacitated  to 
devise.  In  Jackson  v.  Rogers,  1  Johns.  Cas., 
33,  this  very  distinction  was  taken.  There  the 
possession  was  adverse  at  the  making  of  the 
will,  yet  a  lease  executed  by  the  tenant  at  will, 
was  held  to  be  a  disseisin  only  at  the  election 
of  the  party,  and  the  will  was  adjudged  to  be 
operative.  The  remark  made  by  Spencer,  J., 
in  Smith  v.  Van  Dursen,  15  Johns.,  345,  that 
the  adverse  possession  in  that  case,  at  the  time 
of  the  making  of  the  will,  invalidated  the  de- 
vise, was  not  called  for,  as  the  decision  did  not 
19O*]*turn  upon  that  point,  nor  had  the  ques- 
tion been  agitated  on  the  argument  of  the  case. 

II.  Our  Statute' of  Wills  and  the  English 
Statutes  on  the  same  subject  are  not  alike. 
The  admission  of  the  Supreme  Court  that  there 
is  no  material  difference  between  them  was 
gratuitous  and,  probably,  made  from  a  convic- 
tion that  the  rules  of  construction  under  the 
English  Statutes  clearly  and  definitely  settled, 
would  not  interfere  with  the  construction 
which, in  their  judgment.our  statute  manifestly 
requires.  The  strongest  reasons  exist  why  the 
English  construction  should  not  be  adopted 
here,  if  our  courts  can  avoid  doing  so  without 
a  positive  disregard  of  authority.  Among 
those  reasons  are,  the  very  remote  period  in 
which  that  construction  first  obtained  ;  the  in- 
applicability of  the  considerations  which,  un- 
avoidably, entered  into  the  decisions  upon  the 
subject,  derived  from  the  principles  of  the 
feudal  system  ;  the  dissatisfaction,  to  say  the 
least  of  it,  which  prevails  in  relation  to  the  rule 
in  England  ;  the  difference  in  the  tenures  by 
which  property  is  held  here  and  in  England  ; 
lands  in  a  great  part  of  this  State  beingheld  in 
pure  allodium  there  the  prevailing  tenure  be- 
ing free  and  common  socage,  which,  although 
of  the  mildest  form,  is  still  a  branch  of  the 
feudal  system  ;  hence  some  propriety  in  refer- 
ring to  feudal  analogies,  which  here  are  in  most 
cases  inapplicable  ;  and  the  hardship  of  sub- 
mitting to  rules  of  construction  incorporated 
into  the  common  law,  adopted  by  our  Consti- 
tution where  it  is  unavoidable,  imposes  upon 
us  the  obligation  to  emancipate  ourselves,  as 
far  and  as  fast  as  practicable,  where  doubt  ex- 
ists as  to  what  is  the  law. 

Our  statute  is  as  general  as  the  English  lan- 
guage can  make  it :  "Any  person  having  any 
estate  of  inheritance,  either  in  severaltv,  in  co- 
parcenary, or  in  common,  in  any  lands,  tene- 
ments or  hereditaments,  may,  at  his  own  free 
will  and  pleasure,  give  or  devise  the  same," 
<fec.  1  R.  L.,  364.  No  words  could  be  more 
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explicit  to  embrace  the  interest  in  question. 
The  statute  refers  exclusively  to  the  quantity 
of  interest,  viz. :  an  estate  of  inheritance.  There 
is  no  limitation  as  to  the  time  of  enjoyment  ; 
whether  the  estate  be  in  possession  or  expect- 
ancy, it  is  alike  devisable.  Very  different  is 
the  *language  of  the  English  Statute.  [*191 
The  words  of  the  first  Statute  of  Wills  in  En- 
gland, 32  Hen.  VIII. ,  ch.  1,  are  "having  man- 
ors, lands,  tenements  or  hereditaments,  &c," 
and  of  the  second,34  and  35  Hen.  VIII.,  ch.  5, 
sec.  4,  "  having  a  sole  estate  or  interest  in  fee 
simple  of  and  in  any  manors,  lands,  tenements, 
rents  or  other  hereditaments,  in  possession, re- 
version or  remainder."  Much  stress  was  laid  on 
the  word  "  having"  in  the  first  statute.  It  was 
said,  and  with  great  plausibility, that  a  testator 
could  not  have  the  lands  when  another  had 
them,  and  particularly  when  another  had  been 
invested  in  the  seisin  of  them  according  to  the 
solemnities  of  the  feudal  system.  The  second 
statute  was,  therefore,  enacted  to  cure  those 
defects.  Its  passage  is  evidence  of  the  strug- 
gle between  the  Legislature  and  the  feudal  prin- 
ciples, which  had  taken  deep  root  in  the  sys- 
tem of  jurisprudence,  and  by  it  any  interest  in 
lands  was  declared  to  be  devisable  ;  but  still 
there  was  a  limitation  ;  the  interest  was  re- 
quired to  be  in  possession,  reversion  or  re- 
mainder. These  are  technical  words,  and  each 
has  a  precise  and  established  legal  meaning.  A 
man  who  has  a  present  right  to  lands,  the  pos- 
session of  which  is  in  his  adversary,  cannot  be 
said  to  have  an  estate,  either  in  possession,  re- 
version or  remainder.  1  Bl.  Com.,  163.  If 
either,  it  is  an  estate  in  possession,  which,  in 
strictness,  however,  it  is  not  now,  and  much 
less  could  it  have  been  so  regarded  during  the 
continuance  of  the  military  tenures,  when  the 
disseisor  had  been  solemnly  invested  in  the  pos- 
session. These  objections  could  only  be  got 
over  in  England,  by  applying  a  liberal  and 
equitable  construction  to  the  statute,  so  as  to 
give  effect  to  the  design  and  intent  of  the  Leg- 
islature.and  thus  they  will  be  surmounted  when 
again  the  question  is  distinctly  presented  there. 
The  venerated  men  who  framed  our  Statute  of 
Wills,  who  were  lawyers  of  the  first  respecta- 
bility and  conusant  of  the  whole  matter,  did 
all  that  was  necessary  to  prevent  any  difficulty 
on  the  subject.  Knowing  that  no  possible  rea- 
son could  exist  why  lands  that  were  descend- 
ible should  not  also  be  devisable,  they  omitted 
the  limitation  contained  in  the  English  Statute, 
and  substituted  the  most  general  words  that 
could  be  used  to  allow  the  statute  to  operate  in 
its  most  enlarged  sense.  The  limitation  was 
not  omitted  *byaccident,but  by  design.  [*  192 
This  court  are  now  called  upon  to  undo  what 
they  have  done,  to  reject  the  plain  meaning  of 
the  words  incorporated  into  the  statute,  and  to 
adopt  for  their  guide  certain  musty  and  obso- 
lete dietas  of  the  sixteenth  century,  conceded 
on  all  hands  to  have  become  senseless,  what- 
ever respect  they  might  once  have  been  enti- 
tled to. 

The  construction  we  contend  for  is  sanc- 
tioned by  the  Legislature  in  their  enactments 
upon  other  portions  of  the  law  of  property, 
and  by  our  courts  in  their  expositions  of  those 
laws.  The  language  of  the  Statute  of  De- 
scents, 1  R.  L.,  52,  is,  "where  any  person  shall 
die  seised  of  any  lands,  &c. ,  without  devising 
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the  same  in  due  form  of  law,  the  inheritance 
shall  descend,"  &c.,  in  the  manner  pointed  out 
thereby.  The  words  "without  devising  the 
same,  taken  in  connection  with  the  general- 
ity of  the  provision,  extending  as  it  does  to  es- 
tates whether  in  possession  or  not,  show  that 
the  Legislature  considered  that  devisable  which 
was  descendible.  The  words  "  die  seised,"  in 
the  Statute  of  Descents,  are  much  stronger  as 
applied  to  this  case  than  the  words  "having 
an  estate  of  inheritance,"  in  the  Statute  of 
Wills.  If  the  construction  contended  for  by 
the  plaintiffs  in  error  should  prevail,  the  con- 
sequence would  be  the  introduction  of  the 
common  law  rules  of  descent;  in  all  cases 
where  property  was  held  adversely  at  the  death 
of  the  ancestor,  the  eldest  son  would  inherit  to 
the  exclusion  of  his  brothers  and  sisters,  and 
yet  the  uniform  decisions  of  our  courts  have 
been  directly  the  reverse.  Why  has  this  been 
so  ?  There  certainly  is  no  reason  that  the  con- 
struction given  to  the  one  statute  should  be 
more  liberal  than  that  given  to  the  other. 
Look  at  the  consequences  of  establishing  this 
construction  upon  our  law  of  descents.  It 
would  overturn  half  the  estates  which  have  de- 
scended for  nearly  half  a  century.  Unless  one 
rule  is  to  prevail  as  to  one  statute,  and  another 
and  different  rule  as  to  another  statute  similar 
in  its  terms  and  objects,  the  construction  con- 
tended for  on  the  other  side  will  not  be  adopt- 
ed. The  same  would  be  the  effect  upon  our 
statute  relative  to  judgments  and  executions, 
which  authorizes  the  sale  of  the  lands  and 
tenements  whereof  the  debtor  is  seised  on  the 
day  of  the  docketing  of  the  judgment  against 
him,  and  yet  was  it  ever  pretended  that  the  in- 
193*]  terest  *of  a  debtor  could  not  be  sold 
simply  because  he  was  out  of  possession  ?  Was 
such  the  law,  easy  indeed  would  it  be  for  a 
debtor  to  prevent  the  sale  of  his  property. 

III.  The  question  now  in  controversy  has 
been  decided.  It  was  necessarily  involved  in 
the  determination  made  in  the  causes  of  An- 
derson v.  Jackson,  16  Johns.,  382,  and  Wilkes 
v.  Lion,  2  Cow.,  333.  In  the  report  of  the  lat- 
ter case  I  am  represented  as  contending  that 
the  question  arising  upon  the  adverse  posses- 
sion at  the  making  of  the  will  of  Medcef  Eden, 
the  younger,  could  not  be  called  in  question  in 
that  case.  The  opposing  counsel,  however, 
thought  differently,  and  expressly  made  it  a 
point  that  the  will  was  inoperative,  the  testa- 
tor not  being  seised  of  the  premises  devised  at 
the  time  of  his  death,  and  cited  numerous  cases 
in  support  of  the  position  (2  Cow.,  335);  and 
it  seems  from  a  decision  of  the  Supreme  Court 
of  the  U.  S.,  1  Pet.,  570,  that  the  counsel  were 
right  in  supposing  the  question  did  arise  in 
that  cause.  The  necessity  of  passing  upon  it 
happened  from  principles  applicable  to  the  ac- 
tion of  ejectment.  On  the  part  of  the  plaint- 
iff, title  had  been  shown  in  Medcef  Eden,  Jr. 
He  died  between  the  commencement  of  the 
suit  and  the  trial,  and  a  nonsuit  was  claimed 
on  the  ground  that  his  title  had  ceased  and,  at 
all  events,  that  the  plaintiff  could  recover  dam- 
ages only,  and  not  the  term.  The  plaintiff 
claimed  to  recover  on  the  demise  of  Medcef 
Eden,  Jr.,  for  the  benefit  of  his  devisees. 
Formerly  it  was  contended  and  held  that  there 
could  not  be  a  recovery  on  the  demise  of  a 
dead  lessor;  but  it  was  settled  in  this  court 
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that  his  representatives  might  recover  the 
term,  if  the  title  was  a  subsisting  one,  and  the 
persons  claiming  the  benefit  of  the  recovery 
were  entitled  to  it.  We  were  not  heirs.  In- 
deed, it  was  proved  that  the  heirs  of  Medcef 
Eden  were  aliens  and,  therefore,  if  we  did  not 
take,  the  estate  escheated;  and  it  was  urged 
that  we  could  not  take  by  reason  of  the  ad- 
verse possession.  That  point  was,  therefore, 
necessarily  adjudged  by  the  court  in  giving- 
judgment  for  the  plaintiff;  and  such  was  the 
opinion  of  the  Supreme  Court  of  the  U.  S.  in 
Waring  v.  Jackson,  1  Pet.,  570,  where  that 
court  not  only  sanctions  this  decision,  but  ex- 
pressly say  that  the  doctrine  of  our  Supreme 
*Court  in  Doe  v.  Thompson,  5  Cow.,  [*194 
371,  that  a  disseisin  upon  which  a  descent  may 
be  cast  so  as  to  toll  the  right  of  entry  must  be 
tortious  and  forcible,  warrants  the  conclusion 
that  a  similar  disseisin  at  least  is  necessary  to- 
prevent  the  operation  of  a  devise. 

If  it  is  objected  that  those  cases  do  not  ap- 
ply, because  there  the  defendants  claimed  un- 
der Joseph  Eden,  we  answer  that  in  point  of 
fact,  they  do  here  also  claim  under  title  de- 
rived from  him.  They  cannot  claim  under 
Ware  Branson,  for  there  is  no  proof  that  he 
had  title,  and  whatever  right  was  acquired 
from  him  was  abandoned  by  taking  the  assign- 
ment of  Bridgewater's  mortgage  and  foreclos- 
ing the  same."  If  Ware  Branson  had  title,  Win- 
ter acquired  from  him  the  same  title  he  de- 
rived under  the  mortgage;  and  it  is  not  pre- 
tended that  the  foreclosure  was  necessary  to- 
cut  off  outstanding  incumbrances,  or  that  the 
mortgage  was  foreclosed  to  collect  a  debt.  The 
claim  of  the  defendants  was,  therefore,  under 
Joseph  Eden.  The  deed  from  him  to  Winter 
was  a  conveyance  in  fee,  reciting  the  devise  in 
fee  to  him  from  his  father.  It  is  not,  however, 
for  the  defendants  in  error  to  explain  the  mo- 
tives of  Winter  in  the  foreclosure  of  the  mort- 
gage. It  may  have  been  with  a  view  to  this 
question.  It  may  have  been  in  consequence 
of  some  imperfection  in  the  conveyance  from 
Bridgewater  and  wife  to  Medcei  Eden,  the 
elder.  The  jury  were  satisfied  that  the  mort- 
gage was  extinguished,  and  Winter  used  it  for 
the  purpose  for  which  Medcef  Eden,  Sr., 
doubtless  took  an  assignment  to  secure  a  title, 
if  necessary,  otherwise  acquired.  But  suppose 
the  plaintiffs  in  error  do  not  claim  under  our 
title,  how  does  it  affect  the  case  ?  Nothing 
could  be  done  in  prejudice  of  our  rights  pre- 
vious to  1813.  Since  then  nothing  has  been 
done  that  could  operate  as  a  disseisin.  If  the 
objection  is,  that  Medcef  Eden,  the  younger, 
could  not  devise,  being  out  of  possession  when 
he  made  his  will  and  died,  without  reference 
to  the  fact  of  how  he  became  so,  the  question 
is  directly  decided  in  the  two  cases  on  which 
we  rely.  The  court  held,  in  those  cases,  that 
an  adverse  possession  unaccompanied  by  a  dis- 
seisin, did  not  prevent  the  operation  of  a  de- 
vise, and  they  are  called  upon  now  to  say  the 
same  thing,  and  no  more. 

*As  to  the  remaining  point  in  the  [*195 
cause,  the  counsel  said  he  should  rely  upon  the 
reasons  offered  by  the  Supreme  Court  in  sup- 
port of  the  decision  of  the  circuit  judge,  al- 
lowing the  examination  of  John  Pelletreau  on 
the  merits. 

Mr.  A.  Burr,  on  the  same  side,  declined  ar- 
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guing  the  principal  question  discussed  by  his 
associate  counsel,  and  only  made  a  few  re- 
marks upon  the  question  of  the  examination 
of  the  witness,  John  Pelletreau.  He  said  that 
the  witness  being  sworn  in  chief,  was  bound 
to  testify  without  examination,  and  cited  1 
Esp.  N.  P.  Gas..  355,  and  4  Id.,  67. 

Mr.  A.VanVechten,  for  plaintiffs  in  error, 
in  reply.  The  estate  of  Medcef  Eden,  the  eld- 
er, was  not  such  that  he  could  make  a  valid 
executory  devise  to  his  son  Medcef  Eden,  Jr. 
He  had  only  a  mortgage  interest  in  the  prem- 
ises in  question.  His  entry,  which  was  after 
the  evacuation  of  N.  Y.,  viz.:  in  Nov.,  1783, 
was  not  shown  to  have  been  under  any  other 
title  than  that  derived  from  the  assignment  of 
Bridgewater's  mortgage.  This  did  not  give 
him  the  fee,  which  could  be  obtained  only  by 
the  extinguishment  of  the  right  of  redemption. 
There  is  no  pretense  of  a  foreclosure  by  him, 
nor  is  any  fact  or  circumstance  shown  to  war- 
rant the  presumption  of  a  conveyance  to  him. 
Even  length  of  time  cannot  be  alleged  in  favor 
of  the  presumption — as  from  1783,  when  he 
entered,  until  1798,  when  he  made  his  will  and 
died,  only  15  years  had  elapsed.  Taking  the 
assignment  of  the  mortgage,  he  admitted  the 
fee  t6  be  in  Bridgewater.  His  possession  was 
consistent  with  his  character  as  assignee  of  the 
mortgage.  The  evidence  that  he  claimed  a 
fee  in  the  land  is  of  a  doubtful  complexion; 
but  admitting  such  claim  to  be  fully  shown, 
the  fact  of  a  naked  claim  does  not  confer 
a  fee. 

The  continuance  of  the  possession  by  Joseph 
Eden,  after  the  decease  of  his  father  until  1804, 
does  not  help  the  lessors  of  the  plaintiff.  It 
was  a  continuance  of  the  possession  under  the 
mortgage  interest.  Such  was  the  view  enter- 
tained by  Joseph  himself,  evidenced  by  his  as- 
signment of  the  mortgage.  The  fact  of  his 
treating  it  as  an  open  mortgage,  rebutted  the 
presumption  of  payment.  9  Johns.,  606.  The 
196*]  *assignment  to  Winter  did  not  convey 
a  fee.  Its  object  was  to  transfer  the  mortgage 
and  the  instrument  is  not  susceptible  of  any 
other  construction,  according  to  the  settled 
rules  of  law;  the  mortgage  being  the  subject- 
matter  of  contract  between  the  parties.  Be 
that,  however,  as  it  may,  the  interest  of  the 
executory  devisee  can  neither  be  benefited  nor 
injured  by  the  acts  of  the  executor  of  Medcef 
Eden,  the  elder.  The  executory  devisee  can 
take  only  such  estate  as  the  testator  had  at  the 
making  of  the  will. 

In  Mar.,  1805,  the  mortgage  of  Bridgewater 
was  foreclosed  by  a  sale  under  the  statute.  A 
sale  by  virtue  of  a  power  is  equivalent  to  a 
foreclosure  and  sale  under  a  decree  of  chan- 
cery, and  cannot  be  defeated  to  the  prejudice 
of  a  bona  fide  purchaser.  10  Johns.,  185.  Med- 
cef Eden,  the  younger,  after  the  accruing  of 
his  estate  in  1813,  acquiesced  in  the  sale  until 
his  death,  in  1819,  and  the  lessors  of  the  plaint- 
iff made  no  claim  until  1822.  Medcef  Eden, 
the  younger,  was  chargeable  with  notice.  He 
interposed  no  claim  ;  he  permitted  the  pur- 
chase, and  the  expenditure  of  large  sums  of 
money  in  the  improvement  of  the  estate,  and 
yet  was  silent.  The  lessors  of  the  plaintiff  are 
also  concluded  by  their  acquiescence.  By  the 
will  of  Medcef  Eden,  Jr.,  a  testamentary  legal 
adviser  was  named,  who  applied  to  Col.  Var- 
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ick  to  assist  in  resisting  claims  upon  the  es- 
tate ;  and  by  such  application,  the  title  of  Col. 
Varick  was  admitted.  The  acquiescence  of 
Medcef  Eden,  Jr.,  and  of  the  lessors  of  the 
plaintiff.in  the  title  of  the  purchasers  under  the 
mortgage  sale,  and  permitting  valuable  and 
permanent  improvements  to  be  made  by  them, 
without  an  assertion  of  their  right,  was  a  fraud 
upon  the  purchasers,  by  reason  whereof  their 
claim  to  the  premises  is  precluded.  2  Johns., 
573.  Since  the  mortgage  sale  in  1805,  until  the 
commencement  of  this  suit  in  1822,  the  prem- 
ises have  been  in  the  actual  possession  of  the 
purchasers,  claiming  and  exercising  exclusive 
ownership. 

A  devise  is  a  mode  of  conveyance  created 
and  authorized  by  statute,  and  the  devisee 
takes  as  a  purchaser.  Any  person  having  an 
estate  of  inheritance  may  devise.  "  Having  " 
means  a  salable,  disposable  interest.  Can  a  per- 
son, having  an  interest  in  lands,  the  possession 
of  which  is  held  adverse  *to  his  right,  [*197 
convey  the  same  ?  Surely  not ;  for  he  has  only 
a  right  of  action,  which  is  not  the  subject  of 
conveyance,  and  a  devise  is  a  conveyance  by 
way  of  appointment.  Cowp.,  90.  The  uniform 
rule  in  England  is,  that  to  make  a  devise  valid, 
the  devisor  must  have  both  the  right  and  the 
possession.  All  conveyances,  whether  by  de- 
vise or  otherwise,  where  the  property  is  held 
adversely,  are 'void.  It  is  not  to  be  presumed 
that  the  Statute  of  Wills  meant  to  make  a  con- 
veyance by  devise  an  exception.  According  to 
its  literal  terms,  the  Statute  of  Champerty  and 
Maintenance  would  be  repealed.  It  authorizes 
any  person,  having  any  estate  of  inheritance, 
to  give  or  devise  the  same  by  his  last  will  and 
testament,  or  by  any  other  act.  The  two  stat- 
utes are  to  be  construed  in  part  materia  ;  and 
it  never  has  been  pretended  that  the  Statute  of 
Wills  authorized  the  conveyance  of  property 
forbidden  by  the  Statute  of  Champerty.  The 
Statute  of  Champerty  enacts  that  no  person 
shall,  by  any  ways  or  means,  procure  any  pre- 
tended right  or  title.  1  R.  L.,  173.  What  is  a 
pretended  title  ?  A  title  disputable  by  the  fact 
of  the  possession  being  severed  from  the  right. 
The  statute  affects  as  well  him  who  receives  as 
him  who  conveys  the  title. 

It  is  conceded  on  the  other  side,  that  until 
of  late  years  the  the  opinions,  if  not  the  decis- 
ions upon  this  subject,  have  uniformly  been 
that  property  situated  like  the  present  was  not 
devisable.  But  the  court  are  invoked  to  un- 
trammel  the  law,  by  declaring  it  to  be  what  it 
never  has  been  understood  to  be.  Does  not  the 
call  admit  that  the  court  was  trammeled,  or 
rather  bound,  by  the  settled  and  uniform  re- 
ceived opinion  on  the  subject  ?  If  so,  the  max- 
im of  communis  error  facit  jus  applies  ;  and  it 
is  better  to  confirm  such  received  opinion  than 
to  set  afloat  the  titles  to  property,  and  to  adopt 
a  new  rule  by  which  the  rights  of  parties  are 
to  be  governed. 

No  argument  can  be  deduced  from  the  law 
of  descent  in  favor  of  the  devisability  of  prop- 
erty held  adversely.  The  dangers  which  it  was 
the  policy  of  the  law  of  maintenance  to  guard 
against  cannot  arise  in  cases  of  descent.  Nor 
does  the  judicial  sale  of  property  under  execu- 
tion come  within  the  mischief  of  the  statute. 
It  is  said  no  evils  will  arise  from  permitting 
the  transmission  of  property  by  devise.  WiU 
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198*J  it  *not  enable  a  man  to  convey  his  prop- 
erty to  another,  who  will  prosecute  suits  for 
pretended  rights  ?  Though  the  judges  in  En- 
gland have  censured  their  predecessors,  they 
have  not  overruled  their  decisions;  though  they 
have  shown  their  willingness,  they  have  not 
dared  to  overturn  the  law. 

In  every  case  of  ouster,  where  the  owner  is 
kept  out.  a  disseisin  has  taken  place,  so  as  to 
avoid  a  devise.  With  the  feudal  times,  is  gone 
the  feudal  mode  of  disseisin.  It  is  said  there 
can  be  no  disseisin  without  force,  or  what  is 
equivalent  thereto.  If  force  is  necessary,  was. 
not  sufficient  shown  in  this  case  ?  Was  not 
the  tearing  down  of  the  buildings  and  the  build- 
ing up  of  others  acts  of  ownership  sufficiently 
indicative  of  the  exercise  of  right,  in  hostility 
to  the  former  possessor  ?  Were  not  these  acts 
equivalent  to  force  ?  A  possession,  acquired 
not  in  the  subserviency  to  the  former  owner, 
continued  for  a  sufficient  length  of  time,  will 
bar  the  title;  and  if  so,  why  is  not  the  right  to 
devise  gone  ?  In  writs  of  right  no  count  can 
be  found  in  the  name  of  the  devisee.  The  rea- 
son assigned  is,  that  the  devisee  cannot  bring 
his  action.  The  reason  why  a  disseisee  cannot 
devise  is  not  to  be  traced  to  the  feudal  system, 
nor  does  it  depend  upon  it.  It  is  to  be  found 
in  the  principle,  that  a  man  cannot  devise  that 
which  he  has  not  at  the  date  of  his  conveyance; 
and  a  devise  being  in  the  nature  of  a  conveyance, 
by  appointment,  if  is  void  when  the  estate  is 
held  adversely.  Cowp.,  90.  The  rule  did  not 
grow  out  of  the  Statute  of  Wills;  for  it  existed 
previous  to  that  statute,  based  upon  principles 
of  public  policy.  Property  held  adversely  is 
not  devisable,  though  it  may  be  descendible  ; 
because  the  law  prohibits  a  conveyance  of 
property  thus  circumstanced.  The  reason  of 
the  rule  is  the  prevention  of  litigation  and  the 
quieting  of  titles,  recognized  by  the  common 
law,  and  enforced  by  legislative  enactment, 
Our  Statute  of  Wills  was  enacted  in  1787,  and 
the  Act  to  Prevent  Champerty  and  Mainte- 
nance in  1788.  Of  course  the  latter  was  passed 
in  reference  to  the  former.  It  prohibits  a  con- 
veyance by  devise.as  well  as  by  any  other  ways 
or  means  ;  and  subjects  the  buyer  or  taker  of 
any  pretended  right  or  title  to  lands  to  a  for- 
feiture of  their  value,  unless  the  person  con- 
veying, or  his  ancestors,  have  been  in  posses- 
109*]  sion  *within  one  year.  The  words,  "by 
any  ways  or  means,"  are  broad  enough  to  com- 
prehend devises.  The  penalty  imposed  de- 
clares the  act  illegal,  and  if  illegal,  it  is  pro- 
hibited in  law  ;  for  an  act  conveying  property 
cannot  be  good  and  operative  which  subjects 
a  party  to  punishment.  The  proviso  allowing 
the  person  in  possession  to  obtain  the  pretend- 
ed right  confirms  this  construction. 

The  uniform  rule,  and  the  common  received 
opinion  of  courts,  judges,  lawyers  and  the 
community,  that  a  disseisee  cannot  devise, 
ought  to  establish  the  law.  If  there  is  no  good 
reason  for  the  distinction  why  property  which 
is  descendible  should  not  be  devisable,  let  the 
remedy  be  applied  by  the  Legislature,  to  whom 
Ld.  Ellenborough  referred  the  question,  in 
Goodright  v.  Fori-ester,  8  East,  568.  Our  Legis- 
lature have  abolished  the  distinction,  in  their 
late  revision  of  the  laws,  and  after  Jan.  1, 1830, 
such  will  be  the  law  of  the  land ;  but  until 
then,  the  old  rule  must  prevail.  The  Act  of 
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the  Legislature  is  not  declaratory,  but  a  new 
enactment  and,  therefore,  a  legislative  exposi- 
tion of  what  is  now  the  law. 

As  to  the  pretended  difference  between  our 
statute  and  the  English  Statute  of  Wills,  it  is 
matter  of  astonishment  that  for  forty  years 
the  discovery  has  not  been  made.  The  words 
of  the  first  English  Statute  of  Wills  were  suf- 
ficiently comprehensive  to  give  the  right  to  dis 
pose  of  the  legal  title.  The  second  statute  lim- 
ited the  right,  and  confined  the  devise  to  prop- 
erty of  which  the  testator  was  in  possession, 
either  by  himself  or  by  the  tenant  of  the  par- 
ticular estate.  And  although  by  our  statute  a 
general  power  is  given  to  devise  any  estate  of 
inheritance,  this  power  can  be  exercised  only 
in  conformity  to  the  general  rules  of  law.  The 
words  give  a  general  name  to  the  cases  speci- 
fied in  the  English  Statute.  They  are  satisfied 
as  descriptive  of  the  quality  of  the  estate,  with- 
out reference  to  its  situation, and  without  inter- 
fering with  the  provisions  of  other  statutes. 

The  case  is  not  res  judicata.  The  question 
here  presented,  that  Medcef  Eden,  the  elder, 
had  not  such  an  estate  as  could  be  conveyed 
by  executory  devise,  has  never  before  been 
raised. 

*The  circuit  judge  erred  in  allowing  [*UOO 
the  examination  of  John  Pelletreau  on  the  mer- 
its. He  was  directly  interested  in  the  event  of 
the  suit ;  and  because  he  was  called  by  the  de- 
fendant, ex  necessitate,  to  prove  the  execution 
of  a  paper  to  which  his  name  appeared  as  a 
subscribing  witness,  the  opposite  party  had  no 
right  to  examine  him  in  chief.  A  party  inter- 
ested, who  is  a  subscribing  witness  to  an  in- 
strument, may,  and  in  many  cases,  must  be 
called.  The  necessity  of  the  case  required  he 
should  be  called.  He  might  have  been  com- 
pelled, by  a  bill  of  discovery,  to  answer,  and 
why  should  he  not  be  examined  viva  voce? 

The  Chancellor.  There  was  sufficient  evi- 
dence in  this  case  to  warrant  the  jury  in  find- 
ing, that  the  title  to  the  premises  in  question 
was  in  Medcef  Eden,  the  elder,  at  the  time  he 
made  his  will,  and  at  the  time  of  his  death. 
He  was  in  possession  of  the  premises  by  his  ten- 
ants, and  claiming  title  thereto,  immediately 
after  the  Revolution;  and  such  possession  was 
continued  under  him  and  his  devisee  until  1805. 
This  was  sufficient  evidence  of  ownership  to 
entitle  the  plaintiff  in  the  court  below  to  recover 
against  any  person  who  could  not  show  a  bet- 
ter title.  The  jury  were  also  justified  in  find- 
ing that  the  mortgage  was  not  a  valid  and  sub- 
sisting incumbrance  on  the  premises  at  the 
time  it  was  assigned  to  Winter,  in  Sep.,  1804. 

All  these  questions  were  properly  submitted 
to  the  jury  as  matters  of  fact,  and  were  passed 
upon  by  them.  They  could  not  have  found 
a  verdict  for  the  plaintiff  in  ejectment,  with- 
out deciding  that  the  alleged  assignment  of  the 
mortgage  to  Winter  was  a  forgery,  so  far  as 
respected  Medcef  Eden,  the  younger;  because 
that  assignment  also  contained  a  valid  convey- 
ance of  all  his  estate  in  the  premises.  If  the 
jury  erred  on  the  subject,  the  remedy  was  by 
an  application  for  a  new  trial,  and  the  party 
may  still  recover  back  the  premises  in  a  new 
action. 

John  Pelletreau  was  directly  interested  to 
have  the  lessors  of  the  plaintiff  recover  and, 
therefore,  could  not  originally  have  been  called 
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by  them  as  a  witness;  but  being  called  and  ex- 
amined by  the  other  party  as  to  a  particular 
20 1*]  fact,  the  *court  decided  he  might  be 
examined  by  the  plaintiff's  counsel  generally. 
I  am  not  aware  of  any  case  in  which  a  party 
is  compelled  to  call  a  person  as  a  witness  who 
is  directly  interested  against  him.  If  the  sub- 
scribing witness  to  an  instrument  is  interested 
at  the  trial,  so  that  he  cannot  be  examined,  sec- 
ondary evidence  may  be  admitted.  Swire  v. 
Bell,  5  T.  R.,  271.  It  cannot,  therefore,  be  ne- 
cessary for  a  party  to  call  a  witness  who  is  in- 
terested against,  him,  and  in  whose  veracity  he 
has  no  confidence.  But  if  he  elects  to  call  such 
a  witness,  it  is  an  admission  of  his  credibility, 
and  the  other  party  may  examine  him  general- 
ly. Cases  may  occur,  where  suits  are  brought 
for  distinct  causes  of  action,  in  which  a  wit- 
ness may  be  interested  in  one  part  of  the  con- 
troversy only,  and  not  liable  for  the  costs  of 
either.  It  is  the  constant  practice  of  the  Court 
of  Chancery,  in  such  cases,  to  permit  the  per- 
son to  be  examined  as  to  that  part  of  the  con- 
troversy in  which  he  has  no  interest.  If  such 
a  case  should  occur  in  a  court  of  common  law, 
such  court,  probably,  would  permit  him  to  be 
sworn  specially,  on  the  application  of  a  party 
who  could  not' call  him  as  a  witness  generally. 
The  defendants  in  the  ejectment  having  called 
Pelletreau  to  testify  in  relation  to  matters  in 
which  they  knew  his  interest  was  against  them, 
I  think  they  were  precluded  from  objecting  to 
his  examination  by  the  other  party. 

But  the  principal  question  in  this  cause  is  as 
to  the  validity  of  the  devise  of  Medcef  Eden, 
the  younger.  Two  kinds  of  disseisin  are  men- 
tioned in  the  English  law  books.  The  one  was 
a  disseisin  in  fact,  which  actually  changed 
and  devested  the  seisin  of  the  original  owner  of 
the  freehold,  and  deprived  him  of  all  right  in 
relation  thereto,  except  the  mere  right  of  entry 
and  of  property;  and  which,  under  certain  cir- 
cumstances, was  still  further  reduced  to  a  mere 
right  of  action,  the  right  of  entry  being  lost. 

By  this  species  of  disseisin  the  wrong-doer 
acquired  a  fee  simple,  and  the  actual  seisin  of 
the  property,  together  with  nearly  all  the  rights 
of  the  real  owner;  and  all  estates  depending  on 
the  original  seisin  were  devested  or  displaced. 
The  other  kind  of  disseisin  was  called  disseisin 
by  election,  because  the  owner  might  elect  to 
2O2*]  consider  himself  disseised  *for  the  sake 
of  the  remedy  by  action  of  novel  disseisin;  but 
if  he  did  not  elect  to  consider  himself  disseised, 
the  freehold  was  not  devested,  but  still  con- 
tinued in  him.  Blenden  v.Baugh,  Cro.Car. ,  302. 

Whether,  under  the  British  Statute  since  the 
abolition  of  military  tenures,  there  is  any  dis- 
seisin which  will  deprive  the  owner  of  prop- 
erty of  the  power  of  devising  the  same,  is  a 
question  which  does  not  arise  under  the  facts 
of  this  case.  The  Statute 34  and  35  Hen. VIII., 
ch.  5,  sec.  4,  authorizes  any  person  having  a 
sole  estate  or  interest  in  fee  simple  of  and  in 
any  manors,  lands,  tenements,  rents  or  other 
hereditaments  in  possession,  reversion  or  re- 
mainder, to  devise  the  same.  And  in  Goodright 
v.  Forrester,  8  East,  567,  Ld.  Ellenborough  ap- 
pears to  have  put  some  stress  on  the  words  "in 
possession,  reversion  or  remainder,"  as  words 
of  restriction  or  limitation.  Where  the  true 
owner  is  absolutely  devested  of  his  estate,  and 
the  same  is  vested  in  the  disseisor  by  the  dis- 
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seisin  in  fact,  according  to  the  ancient  doctrines 
of  the  feudal  law,  especially  if  the  right  of 
entry  is  taken  away  so  as  to  reduce  the  owner's 
claim  to  a  mere  right,  it  may  not  be  correct  to 
call  it  "an  estate  or  interest  in  possession,"  in 
the  words  of  the  British  Statute,  although  it  is 
still  an  hereditament  and  descendible.  Our 
Statute  of  Wills  provides,  "that  any  person 
having  any  estate  of  inheritance  either  in  sev- 
erally, in  coparcenary  or  in  common,  in  any 
lands,  tenements  or  hereditaments,  may,  at  his 
own  free  will  and  pleasure,  give  or  devise  the 
same,"  &c.  Sess.  36,  ch.  23,  sec.  1.  Itishardly 
possible,  in  broader  and  more  explicit  terms, 
to  give  a  general  power  to  dispose  of  any  prop- 
erty, right  or  interest  in  real  estate  by  will, 
whether  the  same  is  a  vested  freehold  in  pos- 
session of  the  testator  or  a  mere  descendible 
hereditament  or  interest  therein,  in  respect  to 
which  he  had  only  a  right  of  entry,  or  a  mere 
right  of  action.  But  as  the  Legislature,  in  the 
late  revision,  have  settled  the  rule  of  prop- 
erty as  to  all  future  devises,  and  being  satis- 
fied there  was  no  actual  disseisin  of  the  estate 
of  Medcef  Eden,  the  younger,  proved  on  the 
trial,  I  think  it  unnecessary  for  me  to  express 
any  opinion  as  to  the  power  of  a  disseisee  to 
devise,  either  under  the  British  Statute  of  Wills 
or  our  own. 

*  Disseisin  in  fact  and  disseisin  by  [*2O3 
election  have  been  so  frequently  confounded, 
that,  in  examining  the  dicta  of  judges,  it  is 
sometimes  difficult  to  understand  to  which  spe- 
cies of  disseisin  they  allude,  without  referring 
particularly  to  the  facts  of  the  case  which  they 
had  under  consideration  at  the  time  such  dicta 
were  delivered.  But,  by  a  careful  examination  of 
the  authorities,  it  will  be  found  that  there  could 
be  no  disseisin  in  fact,  except  by  the  wrong- 
ful entry  of  a  person  claiming  the  freehold,  and 
an  actual  ouster  or  expulsion  of  the  true  owner, 
or  by  some  other  act  which  was  tantamount — 
such  as  a  common  law  conveyance,  with  livery 
of  seisin,  by  a  person  actually  seised  of  an  es- 
tate of  freehold  in  the  premises  ;  or  some  one 
lawfully  in  possession  representing  the  free- 
holder, 1  Inst.,  330,  C,  note  1 ;  or  by  a  common 
recovery,  in  which  there  was  a  judgment  for 
the  freehold,  and  an  actual  delivery  of  seisin 
by  the  execution,  or  by  levying  a  fine,  which  is 
an  acknowledgment  of  a  feoffment  of  record. 
2  Bl.  Com.,  348;  Co.  Litt.,  330.  C.  note  1 ;  Doe 
v.  Thompson,  5  Cow.  371 ;  Smith  v.  Burti*,  6 
Johns.,  197. 

la  this  case  there  was  no  expulsion  of  the 
tenant  of  freehold,  and  Medcef  Eden,  the 
younger,  did  no  act  which  could  possibly  be 
construed  into  an  election  to  consider  himself 
disseised.  When  Boyd  took  possession  of  the 
premises  in  1805.  it  was  during  the  life  of  Jo- 
seph Eden  and,  of  course,  before  the  happening 
of  the  contingency  which  afterwards  devested 
the  estate  acquired  under  the  conveyances  of 
Sep.  1, 1804,  and  May  1, 1805.  By  those  convey- 
ances Boyd  acquired  all  the  right  of  Joseph 
Eden,  which  was  an  estate  in  fee,  subject,  how- 
ever, to  be  defeated  by  the  death  of  Joseph 
without  issue,  during  the  lifetime  of  Medcef. 
His  entry,  therefore,  was  congeable  and  de- 
vested  no  estate.  None  of  the  conveyances 
executed  during  the  life  of  Joseph  Eden  were 
common  law  conveyances,  with  livery  of  seisin, 
and  of  course  devested  no  right  but  those  of 
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the  grantors.  By  the  death  of  Joseph  Eden  in 
1813,  the  title  vested  in  Medcef  ;  and  the  hold- 
ing over  of  the  person  in  possession,  after  the 
termination  of  his  estate  in  the  premises, 
could  not  be  a  disseisin  of  the  rightful  owner. 
2O4*]  After  that  *time,  the  rights  of  the  par- 
ties were  not  altered  previous  to  the  death  of 
Medcef  Eden.  There  was,  then,  nothing  to  pre- 
vent the  operation  of  his  will,  unless  the  bare 
holding  over  of  a  tenant  for  life,  after  the  de- 
termination of  his  estate,  and  claiming  the  fee, 
can  have  that  effect. 

There  is  no  case  in  the  English  books,  where 
it  has  been  holden  that  a  mere  adverse  posses- 
sion, not  amounting  to  a  disseisin,  is  sufficient 
to  prevent  the  owner  from  devising.  And  in 
Goodrightv.  Fan-ester,  1  Taunt., 604,  613,  Mans- 
field, Ch .  J.,  doubts  whether  even  a  technical 
disseisin  has  that  effect  at  the  present  day.  So 
far  as  there  is  any  authority  on  the  subject  in 
our  own  reports,  it  is  in  favor  of  the  right  to 
devise,  notwithstanding  a  mere  adverse  pos- 
session, Jackson  v.  Rogers,  1  Johns.,  Cas.,  33  ; 
and  such  I  believe  has  been  the  general  under- 
standing of  the  profession  in  this  State.  The 
common  opinion  as  to  the  effect  of  a  technical 
or  actual  disseisin  has  probably  been  different. 

The  Statute  Against  Champerty  has  no  ap- 
plication to  this  subject.  This  is  only  in  affirm- 
ance of  the  common  law.  It  superadds  penal- 
ties, but  does  not  alter  the  legal  effect  of  the 
sale  of  a  pretended  title.  The  penalties  inflicted 
by  that  statute  are  not  applicable  to  the  case  of 
a  devisor  or  devisee.  Admitting  the  will  to  be 
in  the  nature  of  a  conveyance,  it  could  only 
take  effect  upon  the  death  of  the  testator,  when 
it  would  be  too  late  to  enforce  the  penalty 
against  him  ;  and  it  would  be  a  singular  pro- 
ceeding to  attempt  to  punish  the  devisee  for 
the  act  of  a  devisor.  He  may  refuse  to  take  a 
conveyance,  but  I  am  not  aware  that  he  can 
prevent  the  operation  of  an  absolute  devise, 
any  more  than  an  heir  at  law  can  prevent  a 
descent.  Besides,such  a  construction  of  the  stat- 
ute might  frequently  cast  the  property,  by  de- 
scent ,  upon  the  person  who  was  wrongfully  with- 
holding the  possession  from  the  true  owner. 

It  has  frequently  been  decided  that  judicial 
sales  and  assignments  under  the  Insolvent  Acts, 
or  proceedings  in  bankruptcy,  are  not  within 
the  operation  of  that  statute;  and  I  can  see  no 
reasons  why  it  should  be  applied  to  a  devise, 
which  are  not  equally  applicable  to  such  sales 
and  assignments.  There  can  be  no  danger  that 
2Oo*]  a  man  will  devise  his  *estate  with  a 
view  to  litigation,  which  cannot  take  place  till 
after  his  death.  It  is  much  more  reasonable 
to  suppose  he  would  confess  a  judgment,  and 
suffer  the  estate  to  be  sold  on  execution  for 
that  purpose. 

I  think  there  is  no  error  in  the  decision  of 
the  court,  in  the  points  excepted  to  by  the  de- 
fendants below  ;  and  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  judgment  of  the  Supreme  Court  teas,  there- 
upon, affirmed,  with  costs. 

Affirming— 7  Cow.,  238. 

WUntss—  Cited  in— 2  Wend.,  485 ;  3  Barb.  Ch.,  591 ; 
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668 :  1  Hoffm.,  225,  417  ;  17  N.  Y.,  172 ;  34  Barb.,  65 ;  67 
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IRVING,  Appellant, 

AND 
DUNSCOMB  ET  AL.,  Respondents. 

Practice — Petition  of  Appeal — Irregular  Entry 
of— Order  to  Answer — Court  of  Chancery  may 
Direct  Terms  and  Conditions  under  which  Ap- 
peal Shall  Operate  as  a  Stay  of  Proceedings — 
Exception. 

An  order  to  answer  a  petition  of  appeal  is  irregu- 
lar,  if  entered  before  the  petition  or  appeal,  with 
the  transcript  annexed,  is  actually  returned  and 
filed  in  the  Court  for  the  Correction  of  Errors. 

Wliere  a  petition  of  appeal  is  filed  during  the  ses- 
sion of  the  court,  an  order  to  answer  mav  be  en- 
tered, it  seems,  during  the  recess. 

The  Court  of  Errors  having  for  upwards  of  forty 
years  sanctioned  the  rules  established  by  chancery 
requiring  a  deposit,  it  will  not  be  disturbed  but  by  a 
positive  rule  altering  the  practice. 

The  Court  of  Chancery  may  direct  upon  what 
terms  and  conditions  an  appeal  shall  operate  as  a 
stay  of  proceedings,  unless  the  Court  of  Errors,  on 
a  special  application  or  by  a  general  rule,  restricts 
the  power. 

Citations— 1  Newl.  Ch.  Pr.,  371,  374 ;  Barton's  Suit 
in  Eq.,  223 ;  15  Ves.,  184. 

MOTION  to  quash  appeal.  The  bill  filed  by 
the  appellant  in  the  Court  of  Chancery- 
was  dismissed.  May  20,  1828,  an  appeal  (or 
rather  a  statement  that  the  party  intended  to 
appeal)  was  filed  with  the  assistant  register, 
and  an  order  obtained  for  the  respondents  to 
answer  in  eight  days  or  be  precluded.  A  peti- 
tion of  appeal  was  not  filed,  nor  was  the  de- 
posit of  1 100  made,  required  by  the  37th  rule 
of  the  Court  of  Chancery. 

Mr.  C.  Baldwin,  for  the  respondents  June 
10,  the  second  day  of  the  session  of  the  court, 
moved  to  quash  the  appeal  for  irregularity,  be- 
cause there  was  no  petition  of  appeal  on  file, 
because  the  deposit  had  not  been  made,  and 
because  the  order  to  answer  had  been  entered 
in  the  recess  of  the  court,  before  the  court  had 
become  possessed  of  the  cause,  he  contending 
that  the  26th  rule  of  this  court  authorized 
*orders  to  be  entered  with  the  clerk  only  [*2O6 
in  cases  in  which  the  court  had  already  taken 
cognizance  of  the  cause. 

Mr.  J.  I.  Roosevelt,  Jr.,  contra,  insisted 
that  if  any  informality  existed  in  the  proceed- 
ings, it  might  now  be  amended.  He  denied 
the  power  of  the  Court  of  Chancery  to  impose 
restrictions  upon  the  right  of  appeal  by  re- 
quiring the  deposit  of  a  sum  of  money.  If 
authorized  to  require  the  deposit  of  $100,  that 
court  has  the  power  to  require  $1,000  to  be  de- 
posited, and  thus  in  many  cases  deprive  the 
party  of  the  right  of  appeal.  The  Statute  R.  L. , 
134,  declares  that  all  persons  aggrieved  by  any 
order  or  decree  of  the  Court  of  Chancery  may 
appeal  to  this  court,  and  the  only  restriction 
upon  the  right,  is  the  time  in  which  the  appeal 
shall  be  made.  In  like  manner  it  is  enacted 
that  all  errors  happening  in  the  Supreme  Court 
shall  be  addressed  and  corrected  by  this  court. 
The  Supreme  Court  impose  no  restraint  upon 
the  issuing  of  a  writ  of  error.  The  recogni- 
zance required  in  that  court  is  necessary  only 
when  the  party  seeks  to  stay  an  execution,  but 
it  need  not  be  entered  into  to  entitle  the  party 
to  his  writ.  Nor  have  the  equity  courts  any 
such  rule  as  exists  in  chancery  ;  they  leave  the 
subject  to  the  appellate  forum.  The  practice 
of  the  House  of  Lords  in  England  is,  that  on 
filing  the  petition  of  appeal  with  the  clerk  of 
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the  house,  the  appellant  deposits  £20,  and  en- 
ters into  a  recognizance  in  the  sum  of  £200,  to 
pay  the  respondent's  costs  in  case  the  decree  be' 
affirmed.  There  is  no  such  practice  in  this 
court.  In  Bradwell  v.  Weeks,  1  Johns,  Ch., 
-325,  Chancellor  Kent  evidently  had  doubts  as  to 
the  propriety  of  the  rule,  although  he  enforced 
it.  In  that  case,  however,  the  appeal  would 
have  delayed  execution :  here  the  bill  was  dis- 
missed. Courts  whose  judgments  are  sought 
to  be  reviewed,  have  no  right  to  erect  pecuniary 
bars  to  the  right  of  appeal. 

Mr.  Baldwin,  in  reply.  There  is  nothing 
in  the  organization  of  this  court  denying, 
either  in  express  terms  or  by  implication,  the 
power  of  regulating  appeals.  Courts  of  neces- 
sity possess  the  power  to  make  rules  to  prevent 
-abuses  in  the  suing  out  of  appeals.  In  En- 
gland, since  1710,  there  has  been  a  rule  requir- 
ing a  deposit,  in  the  House  of  Lords.  With 
2O  7*]  us,  *the  deposit  is  made  in  the  Court  of 
Chancery.  The  rule  has  stood  for  forty  years, 
And  now,  for  the  first  time,  it  is  discovered  that 
it  is  an  undue  restraint  upon  the  right  of  ap- 
peal. The  case  of  Bradwell  v.  Weeks  is  very 
decisive  against  the  appellant.  The  appeal 
was  made  by  infants,  who  could  not  command 
the  necessary  sum  to  make  the  deposit,  and  yet 
the  rule  was  enforced. 

The  Chancellor.  The  practice  of  the  House 
of  Lords  in  England,  when  sitting  as  a  court 
of  appeal,  is  adopted  by  this  court  on  appeals 
from  the  Court  of  Chancery,  in  all  cases  not 
provided  for  by  our  own  rules.  In  England, 
the  petition  of  appeal  is,  in  the  first  instance, 
filed  with  the  clerk  of  the  House  of  Lords, 
which  prays  a  summons  to  the  respondent  to 
answer.  At  the  time  of  filing  it,  the  appellant 
must  deposit  £20  with  the  clerk,  to  answer  the 
•costs  of  the  other  party  if  he  fails  in  the  appeal. 
In  addition  to  this,  he  must,  within  eight  days 
thereafter,  give  security  to  the  clerk  by  a  recog- 
nizance in  the  sum  of  £200,  to  pay  the  respond- 
ent's costs  if  the  decree  of  the  Court  of  Chan- 
•cery  is  affirmed.  1  Newl.  Ch.  Pr.,  371  ;  Bar- 
ton, Suit  in  Equity,  223.  On  reading  the  peti- 
tion in  the  House  of  Lords,  the  appellant  ob- 
tains an  order  that  the  respondent  answer  the 
same,  which  is  to  be  served  on  the  respondent. 
If  the  session  terminates  before  the  time  for 
Answering  expires,  the  respondent  has  three 
days  in  the  next  session  to  answer  before  the 
appellant  can  obtain  a  peremptory  order.  Or- 
der of  Lords,  Mar.  28,  1735  ;  1  Newl.,  374. 

The  rules  of  this  court  have  materially  altered 
the  practice  in  several  particulars.  Here  the 
petition  of  appeal  addressed  to  this  court  is,  in 
the  first  instance,  to  be  filed  in  the  Court  of 
Chancery.  If  this  court  is  in  session,  it  is  re- 
turnable here  immediately  with  a  transcript  of 
the  decree,  and  of  the  minutes  of  the  hearing 
Annexed  thereto.  But  if  filed  in  the  recess,  it 
is  to  be  returned  here  on  the  first  day  of  the 
next  session.  In  the  first  case,  the  court  is 
possessed  of  the  cause  by  relation  from  the 
time  when  the  petition  was  returnable  during 
the  session  ;  and  I  apprehend  it  would  be  regu- 
lar, under  the  26th  rule,  to  enter  an  order  to 
2O8*]  answer  *during  the  recess  of  the  court. 
In  the  latter  case,  however,  this  court  are  not 
possessed  of  the  cause  until  the  first  day  of  the 
next  session.  But  in  neither  case  can  an  order 
to  answer  be  regular,  until  the  petition  of  ap- 
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peal,  with  the  transcripts  annexed,  is  actually 
returned  arid  filed  in  this  court. 

In  this  case,  no  petition  of  appeal  was  filed 
with  the  register  as  directed  by  the  7th  rule  ; 
and  no  transcript  of  the  decree  or  minutes  has 
been  returned  here  by  the  proper  officer  of  the 
Court  of  Chancery.  I  am,  therefore,  of  opin- 
ion that  the  proceedings  on  the  part  of  the  ap- 
pellant have  been  irregular,  and  that  the  ap- 
peal is  not  properly  before  this  court. 

The  rule  of  the  Court  of  Chancery,  requir- 
ing the  deposit  of  $100,  seems  to  have  been 
adopted  by  Chancellor  Livingston  soon  after 
the  organization  of  this  court.  It  probably  was 
adopted  with  the  concurrence  of  this  court,  as 
a  substitute  for  the  rule  requiring  £20  to  be  de- 
posited with  the  clerk  of  the  House  of  Lords 
on  filing  the  petition  of  appeal  there.  The  pe- 
tition of  appeal  being  filed  in  the  office  of  the 
register  in  chancery  in  the  first  instance,  there 
seems  to  be  a  propriety  in  having  the  deposit 
made  with  him  at  the  same  time.  It  would 
have  been  more  proper  if  the  rule  requiring 
the  deposit  had  been  made  by  this  court.  But 
as  this  court  has,  by  a  uniform  practice  for 
more  than  forty  years,  sanctioned  the  rule  of 
the  Court  of  Chancery,  I  think  it  ought  not 
now  be  disturbed  without  a  positive  rule  of  this 
court  altering  the  practice  in  this  particular. 

Although  the  Court  of  Chancery  has  no  power 
to  regulate  the  practice  on  appeals  to  this  court, 
it  may  direct  on  what  terms  and  conditions  the 
appeal  shall  operate  as  a  stay  of  proceedings, 
unless  this  court,  on  a  special  application  or  by 
a  general  rule,  thinks  proper  to  restrict  that 
power.  This  was  so  considered  by  the  Com- 
mittee of  the  House  of  Lords,  appointed  to  in- 
quire into  the  practice  of  that  court;  and  their 
report  was  confirmed  Aug.  12, 1807. 15  Ves.,184. 

I  think  the  appeal,  and  all  subsequent  pro- 
ceedings thereon,  should  be  quashed  or  set 
aside  for  irregularity;  but  without  prejudice  to 
the  right  of  the  appellant  to  file  a  new  petition 
*of  appeal  with  the  proper  officer  of  the  [*2O9 
Court  of  Chancery. 

This  being  the  opinion  of  the  court  (Senators 
Crary  Stephens,  Tysen,  Wilkeson  and  Wood- 
ward dissenting  as  to  the  propriety  of  requiring 
a  deposit  in  this  case),  the  motion  teas  granted. 


An  oath  not  necessary  to  be  administered  to  Sen- 
ators on  taking  their  seats  as  members  of  the  Court 
of  Errors. 

First  Tuesday  of  January,  1829.  Com- 
mencement of  the  session  of  the  Legislature. 
The  Court  for  the  Correction  of  Errors  was 
opened.  Senator  Viele  moved  that  the  oath 
heretofore  administered  to  new  members  of 
the  court  on  taking  their  seats  to  be  dispensed 
with.  J/r.  Justitt  Sutherland,  the  Chief  Jut- 
tice  and  the  Chancellor  concurred  in  the 
opinion  that  it  was  unnecessary  to  administer  an 
oath  to  the  Senators,  as  members  of  the  court, 
in  addition  to  their  oath  of  office  as  Senators  ; 
that  their  duties  as  members  of  the  Court  for 
the  Correction  of  Errors  devolved  them  as  Sen- 
ators of  the  State.  Xo  such  oath  was  adminis- 
tered to  thePresident  of  the  Senate  ,the  Chan- 
cellor or  Judges  of  the  Supreme  Court,  and 
there  is  no  distinction  between  those  officers 
and  the  other  members  of  the  court. 

The  motion  prevailed,  ayes  25,  noet  6. 

103 


209 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1839- 


LAW  AND  NELSON,  Plaintiffs  in  Error, 

AND 

JACKSON,  ex  dem.  LANSING,  Defendant  in 
Error. 

LAW  AND  BROWN,  Plaintiffs  in  Error, 

AND 

SAME,  Defendant  in  Error. 

Practice — Costs — Interest  as  Damages  in  Cases 
of  Tort — Giving  of,  in  Discretion  of  Court. 

Where  a  stipulation  is  entered  into  by  the  parties 
in  two  actions  of  ejectment,  that  but  one  shall  be 
tried,  and  the  other  shall  abide  the  event,  and  a  ver- 
dict is  found  for  the  plaintiff,  and  a  bill  of  excep- 
tions taken,  on  which  verdict  a  judgment  is  ren- 
dered by  the  Supreme  Court,  which  is  affirmed  in 
the  Court  of  Errors,  full  costs  in  each  suit  will  not 
be  allowed  for  services  not  in  fact  performed,  or 
•which  are  wholly  unnecessary.  The  prevailing  party 
21O*]  *is  entitled  to  charge  for  a  rule  for  judgment, 
and  making  up  record  in  each  cause. 

The  giving  of  interest,  by  way  of  damages,  in 
cases  of  tort,  is  always  in  the  discretion  of  the  court 
and,  it  seems,  should  be  allowed.where  double  costs 
are  not  sufficient  to  cover  the  actual  damage  sus- 
tained by  the  delay. 

Citations— 18  Johns.,  310;  20  Johns.,  274;  3  Cow.,  385; 
4  Cow.,  78, 538;  2  H.  Bl.,  284: 13  Johns.,  590;  1 R.  L.,  144. 

MOTION  for  relaxation  of  costs,   and  to 
strike  out  an  allowance  for  interest.    The 
motion  was  argued  by, 

Mr.  I.  Crary,  for  the  plaintiffs  in  error, 
and  by, 

Mr.  J.  Lansing,  for  the  defendant  in  error. 

The  grounds  of  the  application  are  stated  in 
the  opinion  of  the  Chancellor. 

The  Chancellor.  Ejectments  were  brought 
by  Lansing  against  Brown  and  Nelson,  who 
were  tenants  of  Law,  and  he  joined  with  them 
in  the  defense.  The  suits,  though  for  different 
parcels  of  land,  depended  upon  the  same  ques- 
tion. At  the  circuit,  the  parties  stipulated  that 
but  one  suit  should  be  tried,  and  the  other 
should  abide  the  event.  A  verdict  was  found 
for  the  plaintiff  in  the  suit  tried,  subject  to  the 
opinion  of  the  Supreme  Court  on  a  case,  with 
liberty  to  either  party  to  turn  it  into  a  bill  of 
exceptions.  The  Supreme  Court  gave  judgment 
for  the  plaintiff.  In  making  up, the  bill  of  ex- 
ceptions, through  a  misapprehension  of  the 
practice,  the  signature  of  the  Chief  Justice  was 
obtained  thereto,  instead  of  that  of  the  circuit 
judge,  before  whom  the  cause  was  tried.  The 
cause  was  argued  here  upon  the  merits  ;  but 
some  of  the  members  of  this  court  discovering 
the  mistake,  the  error  was  considered  fatal, 
and  leave  was  given  to  the  plaintiffs  in  error  to 
withdraw  their  assignment  of  errors  on  pay- 
ment of  costs.for  the~purpose  of  alledging  dimi- 
nution, and  having  a  corrected  bill  of  excep- 
tions brought  before  the  court.  Those  costs, 
to  the  amount  of  $47-13  in  each  suit, were  paid; 
and  the  bill  of  exceptions  being  returned  cor- 
rected,errors  were  again  assigned,  the  first  cause 
was  argued, and  the  judgments  of  the  Supreme 
Court  were  affirmed.  Towards  the  close  of  the 
last  June  session  of  this  court,  full  costs  in  each 
suit  were  taxed  by  the  clerk,  and  the  amount 
211*]  *doubled.  Interest  on  the  costs  in  the 
court  below  was  also  added,  by  way  of  dam- 
ages. 

The  plaintiff's  counsel  applies  for  a  relaxa- 
tion, and  insists  that  full  costs  should  not  have 
been  taxed  in  both  suits  for  services  which 
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were  performed  in  but  one  of  the  suits  ;  that 
various  items  have  been  taxed  in  both  suits  for 
services  not  performed  in  either,  or  not  taxable; 
and  that  a  part  of  the  costs  paid  on  the  appli- 
cation to  withdraw  the  assignments  of  error* 
has  been  again  charged,  although  no  new  serv- 
ice of  the  kind  has  since  been  performed.  He 
also  insists  that  interest  ought  not  to  have  been 
taxed  on  the  amount  of  costs  in  the  Supreme 
Court. 

Where  different  causes  are  depending  on  the 
same  question,  and  the  whole  object  of  the  lit- 
igation may  be  obtained  in  one  suit  or  proceed- 
ing, full  costs  in  each  suit  ought  not  to  be  al- 
lowed for  services  not,  in  fact,  performed,  or 
which  are  wholly  unnecessary.  Such  was  the 
decision  of  the  Supreme  Court  in  Jacfaon  v. 
Keller,  18  Johns.,  310,  and  in  Boyce  v.  Thomp- 
son, 20  Johns.,  274.  And  so  have  been  the  lat- 
ter decisions  of  the  same  court  in  the  Appet 
Patent  causes,  3  Cow.,  385,  and  4  Cow.  78,  and 
in  the  Hassena  causes,  4  Cow.,  538.  This  is  a 
salutary  rule,  calculated  to  prevent  useless  liti- 
gation, and  to  relieve  both  parties  from  all  un- 
necessary expense.  Fees  for  services  that  were 
paid  for  at  the  time  the  assignment  was  with- 
drawn, and  which  have  not  again  been  per- 
formed, should  not  be  included  in  the  present 
bills.  Where  a  judgment  in  favor  of  the  plaint- 
iff below  after  verdict  is  affirmed  on  error,  the 
plaintiff  is  entitled,  of  course,  to  double  cost* 
under  the  statute,  but  the  giving  of  interest  by 
way  of  damages  is  always  in  the  discretion  of 
this  court.  Shepard  v.  Macreth,  2  H.  Bl.,  284. 
In  Oelston  v.  Hoyt,  13  Johns.,  561,  this  court 
unanimously  refused  to  allow  interest  on  the 
amount  of  the  judgment  below  in  an  action  of 
tort.  And  such  is  declared  to  be  the  practice 
of  the  court,  though,  if  the  question  is  not  con- 
sidered as  finally  settled  here,  I  confess  I  can 
see  no  good  reason  for  refusing  interest  in  such 
cases,  where  double  costs  are  not  sufficient  to 
cover  the  actual  damage  sustained  by  the  de- 
lay. In  cases  arising  on  contract,  interest  can 
always  be*levied  on  the  execution  upon  [*2 1 2^ 
the  original  judgment,  whether  allowed  here 
or  not.  It  is,  therefore,  only  itt-cases  of  tort 
where  this  court  can  exercise  any  discretion 
on  the  subject  of  the  allowance  of  interest 

In  the  cases  now  before  us,  the  extra  allow- 
ance in  the  costs  is  an  ample  compensation  for 
the  delay  in  collecting  the  costs  below  ;  and 
the  Act  Concerning  Writs  of  Error,  1  R.  L., 
144,  prescribes  a  different  mode  of  obtaining 
compensation  for  mesne  profits  and  damage 
done  to  the  land  pending  the  writ  of  error. 

I  am,  therefore,  of  opinion  that  there  should 
be  a  relaxation  before  one  of  the  justices  of 
the  Supreme  Court,  with  direclions  lo  strike 
oul  the  objeclionable  items  in  the  first  bill, 
and  lo  allow  for  no  services  in  Ihe  second  suit 
which  were  not  actually  and  necessarily  per- 
formed, and  to  allow  no  interest  on  the  cost* 
in  the  court  below  in  either  cause. 

I  also  am  of  opinion  thai  neilher  party- 
should  be  allowed  thecostsof  such  retaxalion, 
or  of  Ihis  applicalion. 

Mr.  Justice  Sutherland  expressed  his  con- 
currence generally  in  the  opinion  delivered  by 
the  Chancellor,  and  observed,  thai  under  a  slip- 
ulation,  as  in  this  case,  the  party  would  be  en- 
titled to  enter  a  rule  for  judgment,  and  make 
up  his  record  in  each  case,  and  mighl  charge 
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for  the  same,  but  could  not  tax  the  opposite 
party  with  witnesses'  and  jurors'  fees,  nor 
with  attorney's  and  counsel  fees  in  attending 
the  trial  and  arguing  the  bill  of  exceptions. 
As  to  the  question  of  interest,  he  observed, 
that  in  the  case  of  Gelston  v.  Hoyt  it  is  said 
that  it  is  not  in  course  to  allow  interest,  and 
there  is  no  reason  why  it  should  be  allowed  in 
this  case. 

This  being  the  unanimous  opinion  of  the  court, 
the  motion  was  granted. 

Cited  in— 6  Wend.,  165 ;  60  N.  Y.,  376 ;  43  How.  Pr., 
285. 


2 1 3*]  *Rights  of  Lieutenant-  Governor,  Officiat- 
ing as  President  of  the  Senate. 

Claim  of  the  Lieutenant- Governor,  officiating1  as 
President  of  the  Senate,  to  express  his  opinion  and 
to  vote  in  the  decision  of  every  question  arising  in 
the  court. 

A  FTER  the  court  was  opened,  the  President 
ll.  of  the  Senate,  the  Hon.  Enos.  T.  Throop, 
Lietenant-Governor  of  the  State,  arose  and  ob- 
served, that  he  felt  it  his  duty  to  state  the 
course  which  he  should  pursue  whilst  presid- 
ing in  this  court,  until  otherwise  directed.  On 
alf  questions  which  should  come  before  the 
court,  he  conceived,  that  as  a  member  thereof, 
it  would  be  his  duty  to  express  an  opinion  and 
to  vote  in  the  decision  thereof,  although  he 
should  not  be  called  upon  to  give  a  casting 
vote  ;  in  which  case  only  he  had  understood 
it  had  been  usual  for  the  President  to  vote, 
which  practice  probably  originated  from  a 
provision  in  the  Statute  Concerning  the  Court 
of  Errors,  1  R.  L.,  135,  sec.  11,  declaring  that 
if  the  member  be  equally  divided  in  opinion, 
the  President  of  the  Senate  shall  have  a  cast- 
ing vote  in  the  decision,  but  shall  not  vote  in 
any  other  case.  This  statute  was  passed  in 
compliance  with  the  requirement  of  the  xxxii. 
art.  of  the  old  Constitution,  that  the  court 
should  proceed  under  such  regulations  as 
should  be  established  by  the  Legislature.  He 
doubted  the  right  of  the  Legislature,  under 
the  old  Constitution,  to  confine  the  power  of 
one  of  the  members  of  the  court  to  the  giving 
of  a  casting  vote,  as  the  President  of  the  Sen- 
ate, being  a  constituent  member  of  the  court, 
necessarily  had  the  same  powers  as  every  other 
member,  and  could  not  be  restricted  in  the  ex- 
ercise of  them  by  a  legislative  Act.  If.  how- 
ever, the  Act  of  the  Legislature  on  this  sub- 
ject was  not  considered  as  trenching  upon  the 
old  Constitution,  inasmuch  as  that  declared 
that  the  court  should  be  instituted  under  such 
regulations  as  should  be  established  by  the 
Legislature,  he  conceived  it  did  come  in  con- 
flict with  the  v.  art.  of  the  new  Constitution, 
which  directs  that  the  court  shall  consist  of  the 
President  of  the  Senate,  the  Senators,  the  Chan- 
cellor  and  the  Justices  of  the  Supreme  Court, 
2 1 4*]  *\vithout  reference  to  any  regulations 
established  or  to  be  established  by  the  Legis- 
lature. He  trusted  that  he  would  not  be  con- 
sidered as  influenced  by  ambitious  motives  in 
asserting  a  power  which  he  conceived  incident 
to  his  station,  and  which,  except  in  one  or  two 
instances,  had  not  been  claimed  by  his  prede- 
cessors, but  that  he  was  actuated  by  a  sense 
of  obligation  to  discharge  those  duties  which 
he  conceived  devolved  upon  him  as  a  member 
WEND.  2. 


of  the  court.  He  had  thus  presented  the  ques 
tion  to  the  consideration  of  the  court,  whose 
province  it  was  to  decide  the  same,  in  which 
decision,  whatever  it  might  be,  he  should 
cheerfully  acquiesce. 

The  Chancellor  remarked  upon  the  im- 
portance to  the  public,  that  every  member  of 
the  court  of  the  last  resort  should  participate 
in  the  examination  of,  and  express  an  opinion 
in,  the  causes  which  came  before  it.  That  it 
must  be  desirable  also  to  the  members  of  the 
court,  to  have  the  aid  of  their  presiding  officer 
in  the  determination  of  the  questions  brought 
up  for  adjudication.  As,  however,  the  prep- 
osition involved  the  decision  of  a  constitution- 
al question,  respecting  which  there  had  been 
a  contrariety  of  opinion,  he  suggested  the  pro- 
priety of  postponing  the  decision  to  a  future 
day. 

Mr.  Justice  Sutherland  concurred  with 
the  Chancellor  as  to  the  propriety  of  postpon- 
ing the  decision.  Lieut. -Governor  Tallmadge. 
he  observed,  when  presiding  in  this  court,  had 
asserted  the  same  right,  and  it  was  then  pro- 
posed to  settle  the  question  by  a  formal  decis- 
ion, which,  however,  did  not  take  place.  He 
thought  this  a  proper  occasion  for  settling  it, 
and  agreed  that  a  future  day  should  be  as- 
signed for  acting  upon  it. 

Mr.  Senator  Viele  made  some  remarks, 
tending  to  show  that  the  President  of  the  Sen- 
ate had  only  the  power  of  giving  a  casting 
vote  ;  that  the  question  was  not  affected  by  the 
difference  of  the  phraseology  of  the  new  Con- 
stitution, which  left  in  force  all  the  provisions 
relative  to  the  Court  of  Errors  not  abrogated 
by  it.  He  stated  that  on  the  occasion  referred 
to  by  Mr.  Justice  Sutherland,  a  member  from 
the  First  *Senate  District,  offered  a  [*215 
resolution,  declaring  the  right  of  the  President 
of  the  Senate  to  express  an  opinion  and  vote 
on  every  question  arising  in  the  court  ;  that  a 
day  was  assigned  for  the  consideration  of  the 
question,  when  the  same  member  who  had  of- 
fered the  resolution  came  into  court  and  read 
an  able  opinion  in  opposition  to  the  resolution 
offered  by  himself,  and  nothing  further  was 
done  on  the  subject. 

The  Chancellor  then  offered  a  resolution 
declaring  that  the  President  of  the  Senate  has 
a  right  equally  with  the  other  members  to  ex- 
press his  opinion  and  to  vote  in  the  decision 
of  every  question  arising  in  the  court;  the  con- 
sideration of  which  was  postponed  for  a  fort- 
night, on  the  suggestion  of  Mr.  Senator  Oliver. 


Rights  of  Lieutenant-Qvternor,    Officiating  a* 
President  of  the  Senate. 

The  Lieutenant-Governor,  acting  as  President  of 
the  Senate,  has  an  equal  right  with  the  other  mem- 
bers of  the  Court  for  the  Correction  of  Errors,  to 
express  bis  opinion  and  to  vote  in  the  decision  of 
every  question  before  the  court. 

Citations-1  Johns.,  54;  1  Balk.,  17;  3  Mod.,  156;  6 
Johns..  408,  416. 

THE  resolution  offered  respecting  the  pow- 
ers of  the  President  of  the  Senate,  officiat- 
ing in  this  court,  being  called  up,  the  Chancel- 
lor delivered  the  following  opinion : 

The  Chancellor.  By  the  proposition  be- 
fore the  court,  I  do  not  understand  that  any 
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greater  or  other  powers  are  claimed  for  the 
President  of  the  Senate  than  for  every  other 
member  of  this  court.  The  1st  section  of  the 
5th  article  of  the  Constitution  provides  that 
the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors  shall  consist  of 
the  President  of  the  Senate,  the  Senators,  the 
Chancellor  and  the  Justices  of  the  Supreme 
Court,  or  the  major  part  of  them.  Restrictions 
are  imposed  upon  the  right  of  the  Chancellor 
and  the  Justices  of  the  Supreme  Court  to  vote 
in  certain  specified  cases  ;  in  all  other  cases 
the  Constitution  has  left  each  member  of  the 
court  in  the  full  possession  and  enjoyment  of 
equal  rights  and  privileges  with  every  other 
member.  And  the  question  now  to  be  consid- 
ered is,  whether  this  court,  by  a  rule,  or  the 
Legislature,  by  law,  can  deprive  any  partic- 
lar  member  or  members  of  the  right  to  express 
210*]  an  opinion  on  *any  question  before 
the  court,  or  exclude  them  from  a  voice  in  the 
decision  thereof,  except  in  the  particular  cases 
specified  in  the  Constitution. 

A  former  member  of  this  court,  a  Senator 
from  the  First  District,  came  to  the  conclusion 
that  such  power  existed  from  the  necessity  of 
the  case;  that  without  such  power  the  channels 
of  justice  would  be  blocked  up  ;  that  if  the 
President  was  permitted  to  vote  and  the  court 
were  equally  divided,  no  judgment  could  be 
rendered  and  the  record  would  forever  remain 
here.  If  that  were  the  case,  perhaps  a  power 
to  provide  for  such  an  emergency  might  be  im- 
plied, but  then  it  would  be  necessary  to  go  still 
further.  The  President  of  the  Senate  is  not 
always  present,  and  this  court  has  not  the  pow- 
er to  make  a  President  of  the  Senate  pro  tern- 
pore.  In  such  cases  it  would  be  necessary  to 
deprive  some  other  person  of  his  constitutional 
right  of  voting,  in  order  to  provide  for  the 
case  of  an  equal  division  among  the  members. 

But  no  such  necessity  exists.  Each  of  the 
three  great  law  courts  of  England  has  but  four 
judges.and  an  equal  division  of  the  court  must, 
therefore,  be  a  case  of  frequent  occurrence  ; 
yet  it  has  not  been  found  necessary,  even  there, 
to  deprive  the  Chief  Baron  of  the  Exchequer, 
or  the  Chief  Justice  of  either  of  the  other  courts 
of  the  power  of  expressing  an  opinion  and  vot- 
ing in  all  cases.  It  is  true  that  on  an  equal  di- 
vision of  the  judges  of  the  Court  of  King's 
Bench,  they  may  certify  the  case  into  the  Court 
of  Exchequer  Chamber  before  the  twelve 
judges  of  England  ;  but  even  in  that  court  no 
provision  is  made  to  reserve  one  of  the  judges 
to  give  a  casting  vote  if  the  others  should  be 
equally  divided  in  opinion. 

The  effect  of  an  equal  division  of  the  mem- 
bers of  this  court  would  not  be  such  as  has  been 
supposed.  From  the  number  of  members  com- 
posing this  court,  an  equal  division  on  any 
question  will  not  be  a  case  of  frequent  occur- 
rence ;  but  if  such  a  case  should  hap  pen,  a  very 
simple  mode  of  getting  rid  of  the  difficulty 
would  be  to  direct  a  reargument.  And  as  nearly 
one  fourth  of  the  members  change  every  year, 
it  is  hardly  possible  the  same  result  should 
twice  occur  in  the  same  cause.  A  more  equi- 
table remedy  for  the  difficulty  would  be,  if  a 
majority  of  the  members  of  this  court  were 
2 1 7  *J  not  in  favor  *of  a  reversal  of  the  decree 
or  judgment  of  the  court  below,  to  dismiss  the 
writ  of  error  or  appeal.  In  such  case  the  opin- 
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ion  of  the  Chancellor  or  Justices  of  the  Supreme 
Court  who  decided  that  cause  in  the  court  be- 
low, and  who  cannot  again  vote  upon  the  same 
question  here,  should  be  permitted  to  turn  the 
scale.  But  by  excluding  the  President  from 
any  other  than  a  casting  vote,  the  reverse  of 
that  will  be  the  case  ;  and  the  decision  of  the 
court  below  will  be  overturned,  without  the 
consent  of  a  majority  of  the  members  of  this 
court  who  are  constitutionally  competent  to 
vote  on  the  question,  contrary  to  the  settled 
maxim  of  law,  that  the  judgment  of  the  infe- 
rior court  is  presumed  to  be  correct  until  the 
contrary  is  shown.  Thus,  on  a  writ  of  error  to 
the  Supreme  Court,  if  twenty  members  were 
present,  constitutionally  competent  to  vote  on 
the  question  of  affirmance  or  reversal,  if  ten 
members  9f  this  court,  including  the  President, 
thought  the  judgment  of  the  Supreme  Court 
correct,  it  must  still  be  reversed  if  the  other 
ten  members  .  thought  differently  ;  and  no 
weight  whatever  would  be  given  to  the  opin- 
ions of  the  Justices  of  the  Supreme  Court  who 
had  originally  decided  the  cause.  I  am  satis- 
fied such  a  result  never  could  have  been  con- 
templated by  the  framers  of  the  Constitution, 
especially  whea  it  is  seen  that  they  have  ex- 
pressly prohibited  the  Lieutenant -Governor 
from  voting  in  the  Senate,  except  in  the  case  of 
an  equal  division  ;  but  no  such  prohibition  is 
inserted  in  relation  to  his  powers  as  a  member, 
of  this  court.  But  even  that  prohibition  does 
not  extend  to  a  President  pro  tempore,  of  the 
Senate,  when  the  Lieutenant-Governor  is  ad- 
ministering the  government.  That  provision 
was, undoubtedly,  adopted  on  the  principle  that 
every  part  of  the  State  was  represented  in  the 
Senate  by  the  Senators,  and  that  it  would  be 
improper  for  the  Lieutenant-  Governor,  who 
represents  the  people  at  large,  to  vote,  unless 
the  Senators  who  represented  the  people  in 
their  several  districts  were  equally  divided.  On 
the  contrary,  the  President  pro  tern,  of  the  Sen- 
ate and  the  Speaker  of  the  House  of  Assembly 
are  permitted  to  vote  in  all  cases  when  their 
votes  can  possibly  affect  the  question  under 
consideration  ;  otherwise,  their  particular  con- 
stituents would  be  deprived  of  a  voice  in  the 
decision  of  the  question.  In  this  court  there 
would  be  *more  propriety,  on  the  prin-  [*218 
ciple  of  representation,  of  excluding  the  Chan- 
ceUor  and  Justices  of  the  Supreme  Court  from 
voting,  unless  the  Senators  were  equally  di- 
vided, than  there  is  in  excluding  the  President 
of  the  Senate  when  that  office  is  not  filled  by 
the  Lieutenant-Governor.  But  there  is  no  such 
thing  as  representation  in  this  court.  The 
wishes  of  the  constituents  are  not  to  influence 
the  votes  of  members  here.  Each  member  of 
this  court  acts  upon  his  own  responsibility.  He 
is  bound  to  administer  the  laws  of  the  land  as 
he  finds  them,  without  regard  to  the  wishes  of 
any  person  whatsoever ;  and  where  the  Con- 
stitution has  not  otherwise  provided,  all  have 
the  same  and  equal  rights. 

The  framers  of  our  Constitution  were  well 
acquainted  with  the  principle  of  the  common 
law,  that  where  a  motion  is  made  in  a  court  of 
justice,  and  the  judges  of  that  court  are  equally 
divided  on  the  question,  the  mover  takes  noth- 
ing by  his  motion  ;  Footv  Tracy,  1  Johns., 54; 
Iveaon  v.  Moore,  1  Salk..  17;  Chapman  v.  Lam- 
phire,  3  Mod.,  156;  and  it  is  not  to  be  supposed 
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they  meant  to  authorize  this  court  or  the  Leg- 
islature to  reverse  that  rule. 

I  am  not  aware  that  this  question  was  ever 
decided  in  this  court  under  the  provisions  of 
the  former  Constitution.  It  is,  therefore,  not 
necessary  to  inquire  whether  there  is  any  ma- 
terial difference  between  that  and  the  present 
Constitution.  Under  the  former,  the  Legisla- 
ture were  directed  to  organize  the  court  under 
«uch  regulations  as  they  should  establish.  But 
•even  there  the  Constitution  directed  who  should 
be  members  of  the  court  and  imposed  the  same 
restrictions  upon  the  right  of  the  Chancellor 
And  judges  to  vote  which  are  to  be  found  in  the 
new  Constitution.  I  have  no  doubt  of  the 
power  of  the  Legislature,  even  under  the  pres- 
ent Constitution,  to  regulate  the  proceedings 
in  this  court.  But  I  deny  that  it  was  the  in- 
tention of  the  f  ramers  of  either  Constitution, 
to  authorize  the  reversal  of  ,a  judgment  or  de- 
cree; or  the  granting  of  any  motion  without 
the  concurrence  of  a  majority  of  the  members 
present  who  are  constitutionally  competent  to 
vote  on  the  question.  I  also  insist  that  it  is 
not  in  the  power  of  the  Legislature  or  of  this 
court  to  deprive  any  member  of  the  power  of 
voting,  except  in  the  particular  cases  provided 
219*]  for  *in  the  Constitution,  or  in  cases 
which  are  always  implied  exceptions,  founded 
upon  the  universal  principle  of  justice,  that  no 
one  shall  be  a  judge  in  his  own  cause,  or  in 
•cases  where  from  his  connection  with  the  par- 
ties there  is  a  reasonable  presumption  that  his 
feelings  and  wishes  will  influence  his  judgment. 

The  power  of  this  court  to  exclude  any  mem- 
ber from  voting,  except  in  the  cases  particu- 
larly provided  for  in  the  Constitution,  was  de- 
nied by  Gli.  J.  Kent  and  Judge  Thompson,  in 
the  case  of  Yates,  6  Johns.,  408,  416.  I  also 
understand  that  the  Judges  of  the  Supreme 
Court,  under  the  new  Constitution,  have  sup- 
ported that  opinion  of  their  predecessors ;  and 
that  this  court  has  finally  pronounced  in  favor 
of  that  opinion. 

The  question  now  before  the  court  has  been 
virtually  decided  by  the  Legislature  in  the  re- 
cent revision  of  the  laws.  The  provision  con- 
tained in  the  Acts  of  1784  and  1801,  excluding 
the  President  from  a  vote,  was  inserted  by  the 
revisors,  with  a  note  appended  thereto  that  it 
was  doubted  whether  it  was  not  repugnant  to 
the  spirit  of  the  Constitution.  And  the  Legis- 
lature, after  a  careful  examination  of  the 
question,  ordered  the  objectionable  clause  to 
be  stricken  out.  Although  the  Revised  Laws 
have  not  yet  gone  into  effect,  this  may,  never- 
theless, be  considered  as  a  legislative  construc- 
tion of  the  new  Constitution. 

It  may  also  be  proper  to  add,  that  the  right 
now  claimed  by  the  President  of  the  Senate 
was  claimed,  and  I  believe  actually  exercised, 
by  the  first  Lieutenant-Governor  elected  under 
the  new  Constitution,  and  by  his  successor  in 
office;  but  the  question  remains  still  undecided. 
There  is  a  manifest  impropriety  in  leaving  such 
a  question  to  a  time  when  its  decision,  the  one 
way  or  the  other,  would  directly  affect  the  par- 
ticular cause  then  under  consideration.  This 
question  has  been  agitated  at  such  times,  but  a 
feeling  of  delicacy  has  induced  the  presiding 
officer  to  waive  his  right  to  vote  in  the  partic- 
ular cause  then  before  the  court ;  and  in  that 
way  the  question  has  been  permitted  to  rest. 
WEND.  2. 


There  being  no  case  now  before  the  court  which 
can  possibly  be  supposed  to  influence  the  vote 
of  any  member  on  *this  question, there  [*22O 
never  can  be  a  more  favorable  opportunity  to 
give  it  a  deliberate  investigation.  I  am.there- 
rore,  gratified  that  the  President  has  brought 
it  thus  early  before  the  court,  and  I  hope  it 
may  at  this  time  be  finally  decided  and  put  at 
rest. 

This  is  a  question  of  constitutional  law,  in 
relation  to  which  it  is  the  duty  of  every  mem- 
ber of  this  court  to  form  an  opinion  for  him- 
self. And  it  is  the  more  important  that  this 
court  should  come  to  a  correct  conclusion,  as 
no  other  tribunal  is  competent  to  review  their 
decision  on  such  a  question.  Having  given  my 
reasons  for  believing  that  the  President  of  the 
Senate  has  an  equal  right  with  the  other  mem- 
bers to  express  his  opinion,  and  to  vote  in  the 
decision  of  every  question  before  this  court,  it 
cannot  be  necessary  to  add,  I  shall  be  satisfied 
with  any  decision  which  the  court  may  make 
on  the  question  now  before  them,  although  that 
decision  should  be  in  opposition  to  the  opinion 
which  I  have  thus  expressed. 

Mr.  Justice  Sutherland  expressed  his  con- 
currence, substantially,  in  the  conclusions  at 
which  the  Chancellor  had  arrived,  being  of 
opinion  that  the  Constitution  intended  that  the 
President  of  the  Senate,  acting  in  the  Court  for 
the  Correction  of  Errors,  should  possess  as  full 
powers  as  any  other  member  of  the  court.  He 
is  a  constituent  member  of  the  court,  and 
whether  the  office  is  filled  by  the  Lieutenant- 
Governor  of  the  State,  or  by  a  Senator  (when 
the  Lieutenant-Governor  administers  the  gov- 
ernment), does  not  alter  the  conclusion.  In 
either  case  he  has  a  right  to  express  his  opin- 
ion, and  to  vote  in  the  decision  of  any  question 
before  the  court. 

The  Chief  Justice  was  not  present  at  the  de- 
cision of  this  question. 

The  question  being  put  on  the  resolution  offered, 
it  teas  decided  in  the  affirmative — ayes  28,  noes  5. 

Cited  in-5  Wend.,  373 ;  6  Wend.,  168 ;  1  N.  Y.,  18. 


•MURRAY,  Impleaded  with  Others,  [*221 
Appellant, 

AND 
BLATCHFORD  ET  AL.,  Respondents. 

Practice  in  Court  of  Errors — Costs  not  Allowed 
on  Reversal  of  Decree — Amendment  of  Decree 
— Costs  in  Chancery — On  a  Disposition  on  the 
Merits,  Court  of  Errors  may  Adjudge  as  to 
Costs — Notice  of  Special  Motion. 

Costs  are  not  allowed  on  the  reversal  of  a  decree 
by  the  Court  for  the  Correction  of  Errors. 

A  decree  will  be  amended  where,  through  Inad- 
vertence, costs  have  been  given  to  an  appellant  on 
the  reversal  of  a  decree,  although  the  transcript  and 
retnittitur  are  in  the  hands  of  the  register  in  chan- 
cery, if  the  receiving:  and  filing  of  the  same  have 
been  suspended  by  order  of  the  Court  of  Chancery. 

Costs  in  chancery  necessarily  follow  the  dismissal 
of  a  bill  ordered  by  the  Court  of  Errors.  Whenever 
the  merits  of  the  case  are  disposed  of  by  the  deerer 
made  in  the  Court  of  Errors,  that  court  has  a  right 
to  adjudge  as  to  the  costs. 

Notice  of  a  special  motion  to  be  made  in  the  Court 
of  Errors,  may  be  given  for  any  Monday  during  the 
session  of  the  Legislature ;  and  the  motion  may  be 
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brought  on,  on  that  day,  or  on  any  day  subsequent 
thereto  when  the  court  is  in  session  for  the  transac- 
tion of  business. 

Citations— I  Johns.  Ch.,  523;  3  Johns.,  553;  14  Johns., 
45,  77  ;  18  Johns.,  543 ;  5  Cow,,  587 ;  20  Johns.,  500. 

PETITION  to  modify  a  decree  of  this  court. 
-C  A  petition  was  prepared,  praying  that  the 
decree  made  in  this  cause  (1  Wend.,  625)  be 
corrected  by  striking  out  so  much  thereof  as 
gives  to  the  appellant  the  costs  of  the  appeal 
and  the  costs  of  the  defense  in  the  Court  of 
Chancery,  a  copy  of  which,  with  a  notice  that 
the  petition  would  be  presented  to  this  court  on 
Jan.  19,  last,  was  duly  served  on  the  solicitor 
of  the  appellant.  The  court  having  adjourned 
from  the  12th  to  the  26th  day  of  Jan.,  a  peti- 
tion, of  course,  could  not  be  presented  pursu- 
ant to  the  notice.  Jan.  26,  however,  it  was  pre- 
sented by  Mr.  S.  M.  Hopkins,  counsel  for  the 
respondents.  Mr.  H.  Bleecker,  of  counsel 
for  the  appellant,  objected  preliminarily  to  the 
petition  being  heard  on  this  day,  notice  having 
been  given  for  the  19th  instant,  and  the  cause 
having  been  remitted  to  the  Court  of  Chancery; 
as  to  which  latter  objection  it  appeared,  that 
Jan.  20  the  remittitur  was  handed  to  the  regis- 
ter in  chancery  while  that  court  was  in  session, 
who  marked  the  same  filed.  The  counsel  for 
the  respondents  learning  the  fact,  applied  to  the 
Chancellor  on  the  same  day,  who  ordered  the 
2 22*]marking  of  the  paper  *to  be  stricken  out, 
and  directed  the  filing  to  be  suspended  until  the 
further  order  of  the  court. 

The  court  overruled  the  first  objection. 

The  Chancellor  was  of  opinion  that  the 
party  was  entitled  to  be  heard,  notwithstanding 
that  the  day  had  elapsed  for  which  the  notice 
had  been  given.  That  this  court  being  usually 
kept  open  during  the  session  of  theLegislature, 
except  by  short  adjournments  from  time  to 
time,  a  party  may  notice  for  any  day  during  the 
session  of  the  Legislature,  and  is  entitled  to  be 
heard  on  the  first  day  the  court  is  in  session. 

Mr.  Justice  Sutherland.  For  purposes  of 
notices  of  special  applications,  this  court  must 
be  considered  in  session  during  the  sitting  of 
the  Legislature,  and  parties  may  give  their  no- 
tices for  any  Monday  during  the  session,  with 
the  right  to  be  heard  on  that  day,  or  on  the  first 
day  subsequent  thereto  when  the  court  is  in  ses- 
sion for  the  transaction  of  business.  It  is  abso- 
lutely necessary  that  such  should  be  the  prac- 
tice for  the  convenience  of  parties,  and  to  do 
justice  to  suitors  in  distant  parts  of  the  State, 
who  may  not  know  the  days  to  which  the  court 
from  time  to  time  adjourns. 

The  other  objection  was  suspended  until  Feb. 
2.  In  the  meantime,  all  proceedings  on  the  re- 
mittitur were  directed  to  be  stayed  ;  on  which 
day, 

Mr.  S.  M.  Hopkins  renewed  the  motion  for 
a  modification  of  the  decree.  This  court  ought 
not  to  have  directed  ths  costs  in  chancery  to  be 
paid  by  the  respondents.  The  respondents  had 
a  decree  in  their  favor  in  that  court,  and  the 
question  of  costs  had  there  been  expressly  re- 
served. There  was  no  decision  on  the  point  in 
the  court  below,  and  the  question  not  having 
there  been  passed  upon,  it  could  not  here  be 
acted  upon.  Although  this  court  directed  the 
bill  to  be  dismissed,  the  Chancellor  might  have 
seen  fit  to  dismiss  it  without  costs,  had  not  this 
court  directed  otherwise. 
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It  is  the  settled  practice  of  this  court  not 
to  give  costs  to  an  appellant  on  reversal  of 
a  decree  of  the  Court  of  Chancery.  20  Johns., 
500. 

This  court  cannot  be  considered  as  having 
lost  jurisdiction  of  the  cause.  The  mere  man- 
ual tradition  of  the  remittitur  *to  the  [*223 
register  in  chancery,  does  not  deprive  the  court 
of  jurisdiction.  It  has  not  been  received  by 
the  court,  and  its  filing  is  suspended  to  enable 
this  court  to  correct  any  error  that  may  inad- 
vertently have  happened.  In  the  case  of  Wat- 
ers v.  Trams,  8  Johns.,  566,  this  court  set  aside 
a  decree  because  irregularly  obtained,  although 
the  transcript  had  been  remitted ;  and  in  Cowp. , 
841,  the  K.  B.  awarded  a  superseded*  to  a  writ 
of  mittimus  sent  to  Ireland,  containing  an  af- 
firmance of  a  judgment,  and  directed  a  new 
writ  of  mittimus  to  issue,  containing  an  amend- 
ment of  the  record. 

Mr.  H.  Bleecker  insisted  that  the  cause 
was  beyond  the  power  of  the  court,  so  as  to 
modify  its  decree.  Whether  the  remittitur  is 
or  is  not  marked  filed,  cannot  affect  this  ques- 
tion. It  is  in  the  Court  of  Chancery,  in  the 
hands  of  the  proper  officer  ;  and  if  there,  it  is 
not  here.  The  Court  of  Chancery  has  become 
repossessed  of  the  cause,  and  cannot  by  any 
act  dispossess  itself  of  its  jurisdiction  over  it. 

In  the  case  of  Evertson  v.  Booth,  20  Johns  , 
500,  Ch.  J.  Spencer  very  much  doubted  wheth- 
er a  decree  of  this  court  could  be  modified  aft- 
er it  was  made,  although  the  transcript  had 
not  been  remitted.  Waters  v.  Travis  was  a  pe- 
culiar case ;  the  judgment  having  been  obtained 
irregularly,  it  was  set  aside.  In  the  case  of  St. 
John'v.  Bishop  of  Winton,  2  W.  Bl.,  923,  after 
a  judgment  had  been  affirmed  in  the  House  of 
Lords,  and  the  record  remitted  to  the  K.  B.,  a 
motion  was  made  to  rehear  the  cause  on  the  al- 
legation that  a  majority  of  the  Lords  present 
were  for  reversing  the  judgment,  though  by 
surprise  they  did  not  divide  the  house;  the  mo- 
tion was  not  decided,  but  withdrawn,  as  it  is 
said,  for  the  danger  of  such  a  precedent. 

The  petition  virtually  asked  for  a  rehearing. 
No  mistake  is  alleged  to  have  happened  ;  but 
it  is  insisted  that  the  judgment  of  this  court  is 
erroneous.  There  is  a  manifest  impropriety  in 
interfering  with  the  decree,  as  the  members  of 
the  court  have  changed  since  i  t  was  pronounced ; 
and  how  can  the  court  decide  on  the  question 
of  costs  without  going  into  an  examination  of 
the  whole  case  ? 

This  court  have  awarded  costs  where  a  de- 
cree is  reversed  on  appeal.  14  Johns.,  45;  Id., 
77  ;  18  Johns.,  543  ;  *5  Cow.,  587.  As  [*224 
to  the  costs  in  chancery,  although  not  passed 
upon  in  that  court,  it  was  fit  and  proper  where 
this  court  directed  the  bill,  to  be  dismissed, 
that  they  should  also  decide  the  question  of 
costs. 

Savage,  Ch.J.  This  court  have  power  over 
the  transcript  until  the  court  below  obtains  the 
control  of  it.  The  filing  of  the  remittitur  hav- 
ing been  stayed  in  the  Court  of  Chancery,  the 
decree  may  be  modified  in  such  parts  as  are 
contrary  to  the  course  and  practice  of  the  court, 
In  the  decree  which  was  made,  costs  of  rever- 
sal were  given  to  the  appellant.  This,  it  seems, 
is  not  conformable  to  the  practice  of  the  court, 
as  said  by  Ch.  J.  Spencer,  in  Everston  v.  Booth, 
though,  at  the  time  of  the  drawing  up  the  de 
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cree  in  this  cause,  it  was  thought  otherwise. 
The  decree,  therefore,  must  be  corrected  in  this 
particular;  but  it  is  right  as  to  the  costs  in 
chancery,  which  are  a  necessary  consequence 
of  the  dismissal  of  the  bill. 

The  Chancellor.  The  rule  was  settled  at 
an  early  day  in  this  court,  that  costs  are  not  al- 
lowed on  the  reversal  of  a  decree.  Le  Ouen  v. 
Governeur  &  Kemble,  1  Johns.  Gas.,  522,  de- 
cided in  1800;  Farquharson  v.  Mabee,  3  Johns,, 
553,  decided  in  1808.  Costs  on  appeal  do  not 
depend  on  any  statutory  provision, but  are  reg- 
ulated by  the  law  of  the  English  courts.  The 
decree  for  costs  in  the  cases  of  Parkhurst  v. 
Van  Cortland,  14  Johns.,  45;  Simson  v.  Hart, 
Id.,  77,  and  Anderson  v.  Roberts,  18  Johns., 543, 
probably  passed  sub  silentio.  The  decree  in  the 
case  of  Parkhurst  v.  Van  Cortland  was,  how- 
ever, subsequently,  during  the  same  session  of 
the  court  in  which  it  was  made,  corrected, and 
the  costs  struck  out.  Mackey  v.  Cairns,  5  Cow. , 
587,  was  a  case  of  cross  appeals  and,  therefore, 
distinguishable  from  ordinary  appeals.  In 
Epertson  v.  Booth,  20  Johns.,  500,  in  which  the 
court  refused  to  give  costs  of  reversal  of  de- 
cree, a  special  entry  is  made  in  the  minutes  of 
the  court  that  a  party  is  not  entitled  to  costs  on 
reversal. 

The  decree  in  this  case,  giving  costs  to  the 
appellant,  was,  therefore,  inadvertently  made, 
and  should  be  corrected.  This  is  not  a  rehear- 
ing of  the  cause,  but  simply  a  correction  of 
225*]  *an  order  made  by  the  court  after  the 
decision  of  the  main  question,  not  affecting  the 
merits  of  the  case.  It  is  right,  and  in  further- 
ance of  justice,  that  it  should  be  done. 

Sutherland,  J.  As  to  questions  of  costs 
on  appeals,  this  court  are  regulated  by  the  prac- 
tice of  the  House  of  Lords  in  England.  All  the 
cases  on  the  subject  are  cited  in  Le  Ouen  v. 
Governeur,  which  were  reconsidered  in  3  and 
20  Johns. ;  and  the  rule  is  established,  that  upon 
a  reversal  of  a  decree  this  court  does  not  give 
costs.  The  decree  in  this  respect  must,  there- 
fore, be  considered  as  inadvertently  entered, 
and  by  correcting  it,  the  court  do  not  grant  a 
rehearing,  but  make  an  order  to  correspond 
with  the  settled  law  of  the  court.  The  tran- 
script has  not  been  received  by  the  Court  of 
Chancery.  It  must,  therefore,  still  be  consid- 
ered as  here,  and  may  be  corrected. 

The  costs  m  chancery  necessarily  follow  upon 
the  dismissal  of  the  bill  ordered  by  this  court. 
This  court  frequently  makes  a  final  decree  upon 
an  interlocutory  order  appealed  from,  and  dis- 
poses of  the  whole  cause.  Whenever  the  merits 
of  the  case  are  disposed  of  by  the  decree  made 
here,  the  court  have  the  right  to  adjudge  as  to 
the  costs. 

Whereupon,  an  order  was  proposed  to  be  en- 
tered in  these  words:  "Costs  on  reversal  hav- 
ing been  given  by  the  decree  in  this  cause,  con- 
trary to  the  course  and  practice  of  the  court,  it 
is  ordered,  that  such  decree  be  modified  by 
striking  out  such  part  of  the  same  as  gives  costs 
to  the  appellant  in  this  court;"  which  was  unan- 
imously agreed  to. 

Questioned— 6  How.  Pr.,  43. 

Cited  in-4  Wend.,  191;  15  Abb.  N.  S.,  114;  4  How. 
Pr..  114;  17  How  Pr.,  292;  3  Sand.,  686;  9  Legs.  Obs., 
88;  21  Am.  Dec.,  116. 

See— 1  Wend.,  583. 
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E.  S.  BEACH  ET  AL.,  Appellants, 

AND 

THE  PRESIDENT,  &c. ,  OF  THE  FULTON 
BANK,  Respondents. 

Practice — Appeal — Lies  from  Order  in  Chancery 
Materially  Affecting  the  Merits  of  Case — As 
where  there  was  a  Refusal  to  Open  Proofs  to 
Re-examine  Witness,  who  had,  after  his  Ex- 
amination, Disclosed  new  Facts. 

An  appeal  will  lie  from  an  order  of  the  Court  of 
Chancery  ref using  to  open  the  proofs  in  a  cause  for 
the  purpose  of  re-examining  a  witness,  who,  since 
his  examination,  has  disclosed  facto  material  and 
pertinent  to  the  issue  depending  in  chancery.which 
he  did  not  disclose  when  on  examination:  such  order 
of  the  Court  of  Chancery  affecting  the  merits  of  the 
cause. 

It  lies  when  the  order  appealed  from  materially  af- 
fects the  merits  of  the  *cause.  Per  Sutherland.  1*226 
J.  Or  is  of  such  a  character  that  the  party  may  be 
aggrieved  by  it.  Per  Walworth,  Chancellor. 

Although  the  order  appealed  from  be  made  by  the 
Court  of  Chancerv  in  the  exercise  of  its  discretion- 
ary powers,  or  touching  the  mode  of  its  proceed- 
ings, an  appeal  will  be  entertained,  if  not  of  an 
equivalent  character.  It  does  not  however  follow, 
that  no  appeal  will  be  dismissed  which  does  in  fact, 
or  may  by  possibility  affect  the  merits  of  the  cause. 
Per  Marcy,  J. 

A  party  may  claim  of  the  Court  of  Chancery  to 
conform  its  proceedings  to  the  peculiar  circum- 
stances of  a  case,  when  the  rules  of  proceedings 
adopted  for  ordinary  cases  come  in  conflict  with 
his  right  to  have  the  full  benefit  of  a  defense.  Per 
Marcy,  J. 

Citations— 1  R.  L.,  134;  2  Johns.  Cas..451;  2  Cai.  Cas., 
142,  296;  3  Johns.,  566;  4  Johns.,  510;  9  Johns.,  443,  448; 
12  Johns.,  31,  510;  1  Fonb.  Eq.,  6. 

TV/TOTION  to  dismiss  appeal.  Mar.  3  last  the 
1YJ-  Chancellor  denied  an  application  made  by  the 
appellants  to  open  the  proofs  taken  in  a  cause 
in  which  the  respondents  were  complainants 
and  the  appellants  were  defendants,  for  the 
purpose  of  re-examining  a  witness  produced 
on  the  part  of  the  respondents.  The  motion 
was  denied,  with  costs.  It  appeared  that  since 
the  examination  of  the  witness  in  chancery.he 
had  been  called  to  testify  in  a  cause  tried  in  the 
Superior  Court  of  the  City  of  N.  Y. ,  and  on 
that  occasion  disclosed  facts  which  the  appel- 
lants alleged  were  material  and  pertinent  to 
their  defense  in  the  cause  depending  in  chan- 
cery, and  which  the  witness  had  not  disclosed 
on  his  examination  in  chancery.  From  this  or- 
der the  defendants  below  appealed  to  this  court, 
and  a  motion  was  now  made  on  the  part  of  the 
respondents  to  dismiss  the  appeal. 

Mr.  J.  Hoyt.  for  the  respondents.  The 
rule  as  to  the  cases  in  which  this  court  will  en- 
tertain appeals  from  interlocutory  orders  is  not 
very  distinctly  settled.  The  Statute,  1  R.  L., 
134,  allowing  appeals,  is  broad  enough  in  its 
terms  to  include  every  order  made  in  the  Court 
of  Chancery.  An  order  to  appear  and  to  an- 
swer, and  indeed  every  order  made  in  the  or- 
dinary progress  of  a  suit  would,  according  to 
a  literal  construction  of  the  Act,  be  the  subject 
of  an  appeal.  This  cannot  be  presumed  to  have 
been  the  intention  of  the  Legislature,  for  if  so, 
suits  in  chancery  would  be  interminable.  Some 


NOTE.—  Appeal— Right  of — Appealable  and  non- 
appealable  orders. 

For  the  distinction  between  appealable  and  non- 
appealable  orders,  in  connection  with  the  above  case 
of  Beach  v.  Fulton  Bank,  consult  Duel  v.  Street,  9 
Johns..  443 ;  See,  also,  Williamson  v.  Hyer,  4  Wend., 
170.  note. 
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limitation, therefore.must  be  imposed, and  none 
more  proper  than  that  a  party  shall  not  be  per- 
mitted to  appeal  from  an  order  made  in  the  or- 
227*]  dinary  course  and  practice  of  *the 
court.  Such  is  the  order  in  this  case.  Ap- 
plications to  the  Court  of  Chancery  for  the  ex- 
tension of  the  rule  to  produce  witnesses,  and 
for  the  examination  and  re-examination  of  wit- 
nesses, are  of  every  day's  occurrence,  and  are 
granted  or  denied  according  to  the  circum- 
stances of  each  particular  case,  by  the  CJuin- 
cellor,  in  the  exercise  of  a  sound  discretion, reg- 
ulated by  the  settled  practice  of  the  court.  The 
application  .besides,  was  to  the  grace  and  favor 
of  the  court. 

Chancellor  Kent,  in  his  opinion  pronounced 
in  Clason  v.  Shotwett,  12  Johns.,  31,  shows.con- 
clusively,  that  error  will  not  lie  on  a  matter 
resting  in  discretion ;  and  the  reasons  he  urges 
in  support  of  the  rule  apply  with  equal  force 
against  appeals  from  orders  made  in  the  exer- 
cise of  discretion  by  the  Court  of  Chancery. 
An  appeal  from  an  order  in  chancery  appoint- 
ing a  guardian,  on  the  ground  that  the  selec- 
tion was  not  well  made,  was  dismissed  by  the 
House  of  Lords,  because  the  Chancellor  had  a 
discretionary  power  in  the  selection.  2  Bro. 
P.  C.,  179.  An  appeal  will  not  lie  upon  an  in- 
terlocutory order  dissolving  an  injunction.  6 
Cr.,  51.  It  only  lies  where  the  decree  or  order 
complained  of  involves  a  decision  upon  some 
(matter  touching  the  merits  of  the  controversy. 
9  Johns. ,  448.  If  it  be  said  that  the  appeal 
ought  to  lie  because  costs  are  awarded  against 
the  appellant  conformably  to  the  opinion  pro- 
nounced in  4  Johns.,  528,  the  respondents  will 
stipulate  to  release  their  costs. 

Mr.  S.  A.  Foot,  for  the  appellants.  To  de- 
termine whether  the  order  appealed  from  bears 
upon  the  merits  of  the  controversy,  it  is  neces- 
sary to  look  into  the  merits.  [Sutherland,  J. 
This  cannot  be  necessary;  for  the  purpose  of 
resisting  this  motion,  you  may  assume  that  the 
order  bears  upon  the  merits.  This  court  can- 
not, in  this  stage  of  the  proceedings,  look  into 
the  whole  case,  to  determine  on  the  correctness 
of  the  order.  The  sole  inquiry  is,  whether  the 
order  is  of  such  a  character  as  that  an  appeal 
should  be  sustained  upon  it.]  It  is  of  such  a 
character;  it  involved  the  whole  merits  of  the 
controversy.  It  was  for  the  re-examination  of 
our  adversary's  witness,  who,  subsequent  to  his 
examination  in  chancery,  had  disclosed  facts 
in  a  trial  at  law  which  could  not  be  obtained 
from  him  on  his  examination  in  the  Court  of 
228*]  *Chancery.  Can  it  be  that  an  order  ex- 
cluding testimony  which  the  party  never  before 
had  an  opportunity  to  offer,  is  not  the  subject 
of  appeal? 

Admitting  that  the  order  was  made  in  the 
exercise  of  the  discretionary  power  of  the  court, 
it  is,  notwithstanding,  the  subject  of  appeal. 
What  discretion  is  that,  the  exercise  of  which 
determines  the  rights  of  parties  beyond  the 
power  of  review?  The  discretion  possessed  by 
the  Chancellor  is  a  legal  discretion,  not  to  be 
exercised  contrary  to  law.  A  discretion,  inde- 
pendent of  legal  rules,  concluding  the  rights 
of  parties,  who  are  vigilant,  and  yet  precluded 
from  being  heard,  is  a  legal  monster,  to  be 
viewed  with  fear  and  horror.  It  cannot  be  that 
a  discretion  exists  in  the  Chancellor,  which 
may  be  exercised  to  the  destruction  of  the 
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rights  of  parties,  and  yet  be  beyond  the  power 
of  review. 

Whether  a  default  for  not  answering  shall 
be  opened,  is  an  application  to  the  discretion 
of  the  court,  and  when  refused,  this  court 
have  sustained  an  appeal.  Appeals  also  are  sus- 
tained on  orders  allowing,  continuing,  refus- 
ing and  dissolving  injunctions. 

Whatever  may  be  the  rule  in  England,  the 
language  of  our  statute,  giving  the  right  of  ap- 
peal, is  so  broad  that  there  can  be  no  doubt 
that  the  appeal  in  this  case  ought  to  be  sus- 
tained. Not  only  is  an  appeal  given  from  every 
sentence,  judgment,  decree  or  order  of  the 
Court  of  Chancery,  but  to  show  the  intent  of  the 
Legislature,  orders  other  than  final  decrees  are 
expressly  provided  for.  They  are,  undeniably, 
cases  where  an  appeal  would  not  be  sustained ; 
but  it  is  insisted  that  in  every  case  of  an  order 
made,  touching  the  merits  of  the  controversy, 
an  appeal  lies. 

Mr.  A.  Van  Vechten,  on  same  side.  The 
Chancellor  considered  the  application  as  made 
to  the  grace  and  favor  of  the  court.  It  was 
not  so  ;  it  was  the  assertion  of  a  right.  The 
appellants  asked  permission  to  avail  them- 
selves of  matter  of  defense  which  never  before 
was  within  their  reach.  They  applied  at  the 
earliest  day,  and  were  not  chargeable  with 
having  slept  on  their  rights. 

*It  is  conceded  that  unless  the  order  [*22& 
affects  the  merits  of  the  suit  depending  in 
chancery  it  is  not  the  subject  of  appeal.  This- 
is  such  an  order  ;  for  it  will  scarcely  be  de- 
nied that  the  the  merits  of  a  case  may  be  af- 
fected by  the  admission  or  exclusion  of  testi- 
mony ;  and  though,  as  a  general  rule,  the  dis- 
cretion must  be  reposed  in  the  Chancellor  to 
regulate  the  examination  and  re-examination 
of  witnesses  in  causes  depending  before  him, 
rules  framed  for  the  convenient  transaction  of 
business  should  not  be  so  unbending  as  to  de- 
stroy the  rights  of  parties. 

In  the  organization  of  the  Court  of  Chan- 
cery, the  whole  power  of  the  court  being 
lodged  in  a  single  judge,  the  Legislature  have 
provided  against  injuries  to  suitors  from  er- 
roneous decisions  by  a  broader  rule  of  review 
than  is  given  in  the  cases  of  judgment  by  the 
Supreme  Court.  In  the  latter,  final  decisions 
alone  can  be  appealed  from ;  in  the  former, 
not  only  final  decrees,  but  interloctory  orders 
are  the  subject  of  appeal.  1  R.  L.,  134.  3  Bl. 
Com.,  55.  9  Johns.,  449;  1  Wood.,  232,  240. 
And  yet  it  is  not  contended  that  the  rule  ap- 
plies to  every  order  made,  but  only  where  the 
party  is,  or  may  be  aggrieved,  or  where  the 
order  involves  a  decision  of  the  merits,  or  may 
affect  the  merits. 

It  is  said  the  order  was  made  in  the  exercise 
of  discretionary  power  and,  therefore,  an  ap- 
peal does  not  lie.  If  by  discretion  is  meant  ar- 
bitrary power,  it  is  denied  to  belong  to  the 
court  ;  it  would  involve  the  essence  of  tyranny. 
The  discretion  which  appertains  to  a  Court  of 
Chancery  is  a  sound  legal  discretion,  regula- 
ted by  the  principles  of  pure  and  enlightened 
equity  ;  and  there  is  nothing  incongruous  in 
this  court,  sitting  as  a  court  of  appeal,  review- 
ing an  order  made  in  the  exercise  of  such  dis- 
cretion. Why  should  the  exercise  of  discretion 
not  be  reviewed  as  well  as  the  making  of  a 
final  decree?  The  Chancellor  has  no  other 
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guide  in  the  making  of  those  orders  than  an 
enlightened  conscience,  regulated  by  the  set- 
tled principles  of  equity  law.  A  discretion 
exercised  contrary  to  the  principles  of  equity 
will  not  be  recognized. 

23O*]  *This  court  have  sustained  appeals 
from  orders  refusing  an  injunction,  3  Cow., 
714,  and  denying  the  dissolution  of  an  injunc- 
tion. 4  Johns.,  510,  528.  Appeals  have  been 
dismissed,  but  never  where  the  order  appealed 
from  touched  the  merits  of  the  case.  Would 
this  court  hesitate  to  entertain  an  appeal 
where  a  bill  had  been  taken  pro  confesso  against 
a  party,  and  the  Chancellor  refused  to  let  him 
in  to  a  defense?  Would  the  court  not  review 
the  decision?  And  may  not  the  appellants,  by 
the  exclusion  of  the  testimony  in  this  case,  be 
as  effectually  injured,  as  if  they  had  not  been 
permitted  to  make  a  defense?  The  Chancellor 
in  both  cases  has  a  discretion,  and  this  court 
has  the  power  to  review  the  exercise  of  that 
discretion.  The  case  of  Clason  v.  ShotweU 
shows  the  astuteness  of  this  court  in  the  as- 
sertion of  its  appellate  power. 

Marcy.  one  of  the  Justices  of  the  Supreme 
Court.  The  question  presented  bv  the  motion 
under  consideration  are  two:  1.  Is  there  a  de- 
scription of  interlocutory  orders  of  the  Court 
of  Chancery  clearly  denned  by  the  decisions  of 
this  court,  from  which  no  appeal  lies,  em- 
bracing the  order  appealed  from  in  this  case? 
and  2.  If  there  be  no  such  class  of  orders,  can 
an  appeal  be  sustained  on  the  order  in  ques- 
tion, considering  its  character  and  object? 

By  the  8th  section  of  the  statute  relative  to 
this  court  (1  R.  L.,  134),  the  right  of  appeal  is 
expressly  given  to  all  persons  aggrieved  by  any 
sentence,  judgment,  decree  or  order  of  the 
Court  of  Chancery.  In  another  section  of  the 
same  Act  it  appears  conclusively  that  this 
right  is  not  to  be  confined  in  its  exercise  to 
final  decrees, but  extend  to  interlocutory  orders. 
The  language  of  the  statute  seems  to  give  an 
unrestricted  right  of  appeal  from  all  orders  ; 
yet  I  believe  that  every  member  of  this  court, 
who  has  had  occasion  to  speak  with  direct 
reference  to  this  subject,  has  declared  that 
there  is  a  class  of  orders  of  the  Court  of  Chan- 
cery which  this  court  will  not  review  on  ap- 
peal. Efforts  have  been  frequently  made  to 
establish  the  line  of  distinction  between  the 
two  classes  of  orders.  All  have  acknowledged 
the  great  difficulty  of  fixing  definitely  this  line 
231*]  to  any  good  purpose,  and  most  *who 
have  labored  to  do  it,  appear  to  me  to  have  re- 
tired from  the  task,  with  a  conviction  that  it 
was  impracticable. 

As  far  as  my  examination  has  extended,  it 
appears  that  this  question  was,  for  the  first 
time,  distinctly  presented  to  this  court  in  1800. 
In  the  case  of  Newkirk  v.  Willet,  2  Johns.  Cas., 
415,  the  question  was  raised  whether  an  appeal 
would  lie  from  an  order  dissolving  an  injunc- 
tion. It  came  up  on  the  hearing  01  the  appeal, 
and  the  court  waived  it,  and  disposed  of  the 
appeal  on  its  merits.  Chancellor  Kent,  then  a 
justice  of  the  Supreme  Court,  observed,  in  re- 
lation to  this  question,  that  there  was  a  line  of 
distinction  between  that  class  of  orders  arising 
in  the  progress  of  a  cause  in  the  Court  of  Chan- 
cery, which  may  be  reviewed  on  appeal,  and 
the  class  of  orders  from  which  an  appeal  will 
not  lie.  He  perceived  the  difficulty  of  drawing 
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the  line,  and  alleged  the  want  of  time  to  make 
a  proper  examination  into  the  subject,  as  an 
excuse  for  not  then  attempting  it. 

Taylor  v.  Delancey,  2  Cai.  Cas.,  142,  was  the 
next  case  in  which  the  question  arose  as  to  the 
class  of  orders  on  which  this  court  would  re- 
fuse to  sustain  appeals.  The  judge  of  probates 
had  selected  one  of  several  persons,  next  of  kin 
in  equal  degree  to  the  intestate,  for  administra- 
tor, and  there  was  an  appeal  to  this  court  from 
the  order  making  the  selection.  This  court 
decided  that  it  was  purely  in  the  sound  discre- 
tion of  the  judge  of  probates  to  take  any  one 
for  administrator,  to  the  exclusion  of  others  in 
equal  decree.  On  the  point  whether  the  court 
could  relieve  on  appeal,  if  the  discretion  ap- 
peared to  have  been  abused,  Spencer,  «/.,  ob- 
served, that  he  was  not  disposed  to  say  that 
there  might  not  be  cases  where  the  exercise  of 
a  discretion  in  an  unjust  and  illegal  manner 
would  not  be  examinable  and  relievable. 
Waiving  the  expression  of  an  opinion  upon 
the  abstract  question  of  the  abuse  of  discretion- 
ary power,  he  decided  that  the  case  before  the 
court  did  not  present  such  a  question  for  their 
consideration. 

In  1808  the  right  of  appeal  from  certain  in- 
terlocutory orders  of  the  Court  of  Chancery 
came  under  discussion  here,  in  the  case  of  the 
Trustees  of  Huntington  v.  Nicott,  3  Johns.,  566. 
The  Chancellor  had  granted  two  orders  in  that 
*case,  from  which  there  had  been  ap-  [*232 
peals.  One  was  for  an  injunction  staying  the 
parties,  in  a  suit  at  law,  from  proceeding  to 
trial  at  a  particular  circuit.  Van  Ness,  J.,  in 
his  opinion,  admits  that  the  statute  seems  to 
give  an  appeal  from  any  order,  but  he  thinks 
it  cannot  be  denied  that  there  are  orders  from 
which  there  can  be  no  appeal.  "If  it  were 
practicable,"  he  says,  "it  would  be  very  desir- 
able, by  a  decision  of  this  court  on  some  proper 
occasion,  to  establish  a  rule  on  this  subject, 
whereby  the  profession  might  hereafter  be 
governed."  It  will  appear  quite  evident,  from 
an  examination  of  that  case,  that  nothing  was 
done  in  it  towards  enabling  us  to  lay  down  the 
rule  which  was  thought  to  be  so  desirable.  It 
was  conceded  that  the  power  to  grant  injunc- 
tions is  confided  to  the  discretion  of  the  court, 
and  its  exercise  in  that  particular  case  did  not 
affect  the  merits  of  the  cause:  and  yet  this 
court  chose  to  put  their  decision  upon  the 
ground  that  the  injunction  was  temporary,  and 
the  object  of  it  had  been  attained  long  before 
the  appeal  came  on  to  be  heard.  Mr.  Justice 
Van  Ness  comes  to  the  conclusion,  that  in  all 
cases  where  an  appeal  is  brought  on  an  order 
of  that  description,  this  court  should  be  satis- 
fied that  the  order  had  been  made  clearly  and 
palpably  contrary  to  the  equity  of  the  case, 
and  the  rules  and  practice  of  the  court. 

Spencer,  •/. .  was  against  dismissing  theap- 
peal,  and  he  disposed  of  the  question  as  to  the 
order  being  one  from  which  an  appeal  would 
not  lie,  by  the  general  declaration  that  the 
right  was  given  by  statute,  and  when  the  appeal 
was  interposed,  the  order  from  which  it  was 
brought  was  an  existing  one. 

Kent,  Ch.  J.,  said,  in  relation  to  the  order 
for  the  injunction,  that  the  appeal  from  such 
an  order  was  without  precedent,  and,  as  ap- 
peared to  him,  without  sense  or  meaning.  To 
reverse  an  order  long  since  expired,  he  said 
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•was  absurd.  The  other  order  was  for  the  ex- 
amination of  the  complainant's  guardians,  as 
witnesses.  All  the  members  of  the  court  who 
gave  opinions,  were  in  favor  of  dismissing  the 
appeal  as  to  that  order,  because  the  objection 
on  that  point  should  be  to  the  testimony  when 
taken,  and  an  order  made  thereon  would  be  the 
proper  subject  of  an  appeal,  if  the  party  was 
aggrieved. 

233*]  *In  the  case  of  M'  Vickar  v.  Wolcott, 
4  Johns.,  510,  this  court  decided  that  an  appeal 
lies  from  an  order  of  the  Court  of  Chancery, 
refusing  to  dissolve  an  injunction,  and  award- 
ins  costs  against  the  defendants.  The  same 
question  as  to  the  distinction  between  orders 
from  which  appeals  would  or  would  not  lie, 
that  had  arisen  in  the  preceding  cases,  and 
which  the  court  had  declined  to  decide  any 
further  than  became  strictly  necessary  for  the 
disposition  of  the  cause  before  them,  met  them 
again  in  this  case,  and  found  them  as  unpre- 
pared, and  as  much  embarrassed  with  the  dif- 
ficulties attending  it,  as  they  had  been  on  any 
former  occasion.  The  learned  judge  who  de- 
livered the  opinion  of  the  court,  expressly  de- 
clined drawing  the  line  of  distinction.  He 
merely  decides  that  the  refusal  to  dissolve  an 
injunction  directing  it  to  be  retained,  and 
awarding  costs  to  be  paid  by  the  party  making 
the  application,  is  an  order  within  the  terms  of 
the  statute. 

The  case  of  Buel  v.  Street,  9  Johns.,  443, 
decides  that  an  appeal  does  not  lie  from  an  or- 
der of  the  Court  of  Chancery,  for  an  attach- 
ment, to  bring  up  a  party  for  disobeying  an  in- 
junction. The  question  now  under  considera- 
tion was  much  discussed  on  the  argument  of 
that  case,  and  considered  in  the  opinions  de- 
livered by  the  judges.  After  alluding  to  the 
former  decisions  of  this  court,  Yates,  /.,  de- 
clares that  it  appeared  to  him  impracticable  to 
establish  a  definite  rule  on  the  subject.  The 
Chief  Justice  thought  the  statute  did  not  apply 
to  a  decree  or  order  that  did  not  involve  a  decis- 
ion upon  some  matter  touching  the  merits  of 
the  controversy.  Spencer,  J. ,  declared  that  an 
appeal  would  lie  where  the  order  affected  the 
rights  of  the  parties,  or  imposed  a  grievance, 
but  not  on  a  mere  practical  order. 

The  case  of  Clason  v.  Shotwell,  12  Johns., 
31,  came  here  on  a  writ  of  error  from  the  Su- 
preme Court,  and  the  learned  and  able  opinion 
given  by  the  Chancellor  in  that  case,  refers  to 
the  law  as  applicable  to  writs  of  error;  and  he 
notes  the  distinction  between  these  writs  and 
appeals  on  orders  of  the  Court  of  Chancery. 
He  lays  down  and  establishes,  by  authority 
and  argument,  the  general  rule,  that  error  will 
not  lie  on  a  matter  resting  in  discretion. 
234*]  *In  the  case  of  Travis  v.  Waters,  12 
Johns.,  510,  where  this  question  came  again 
under  consideration,  Platt,  J.,  observed  that 
he  was  not  prepared  to  say  that  an  appeal 
would  not  lie  in  any  case  for  costs  only,  and 
Spencer  J.,  intimates  an  opinion  that  an  appeal 
would  lie  in  such  a  case,  under  our  statute. 

I  believe  I  have  alluded  to  most  if  not  all  of 
the  cases  wherein  this  court  have  had  occasion 
to  consider  the  distinction  between  orders, 
with  regard  to  the  question  whether  appeals 
may  or  may  not  be  brought  on  them,  and  I 
have  attempted  to  draw  from  them  a  general 
rule  to  mark  the  two  classes;  but  I  must  con- 
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fess  that  I  have  closed  the  examination  of  them 
with  the  same  conviction  which  others  have 
expressed,  that  it  is  exceedingly  difficult,  if 
not  impracticable,  to  arrive  at  any  satisfactory 
result.  Each  case,  it  seems  to  me,  has  been 
decided,  in  a  great  degree,  with  reference  to  its 
own  characteristics,  and  without  regard  to  the 
application  of  any  principle  classifying  these  or- 
ders. If  this  court  shall  now  attempt  to  extract 
from  the  various  positions  laid  down  in  these 
cases  a  general  rule  for  the  government  of 
their  proceedings,  it  is  a  matter  of  duty  that 
they  should  not  forget  that  they  are  fixing  lim- 
its to  a  highly  prized  and  valuable  right,  and 
that  an  unnecessary  restriction  upon  its  exer- 
cise may,  and  most  probably  would,  interfere 
in  an  essential  manner  with  the  administration 
of  justice. 

On  the  argument,  the  rule  laid  down  by  the 
CJiancettor  in  the  case  of  Clason  v.  ShotweU,  rel- 
ative to  writs  of  error,  was  much  urged  upon 
our  consideration.  There  is  an  evident  distinc- 
tion between  writs  of  error  and  appeals.  If  it 
had  not  been  long  established  by  unquestion- 
able authority,  the  court  would  at  once  see  the 
necessity  of  recognizing  it.  The  discretionary 
powers  confided  to  courts  of  common  law  are 
few  and  unimportant  compared  with  the  im- 
mense mass  of  them  which  surrounds,  and, 
perhaps  I  might  say,  constitutes  the  very  being 
of  a  court  of  equity.  The  power  of  issuing 
injunctions  and  attachments  is,  so  to  speak, 
the  right  arm  of  the  Court  of  Chancery,  and 
the  exercise  of  it,  in  almost  every  instance,  is 
conceded  to  be  a  matter  resting  in  discretion. 
To  put  every  act  of  this  power,  be  its  conse- 
quences to  parties  *ever  so  serious,  [*235 
wholly  beyond  a  review  by  the  court  of  the 
last  resort,  would,  in  many  instances,  be  a  de- 
nial of  justice,  and  the  surrender  of  a  long 
used  and  necessary  portion  of  the  jurisdiction 
of  this  court. 

In  the  case  of  Taylor  v.  Delancey,  presenting, 
as  nearly  as  any  one  could,  the  abstract  ques- 
tion of  the  exercise  of  discretionary  power,  it 
was  strongly  intimated  that  this  court  would 
interfere  and  relieve,  where  the  discretion  had 
been  exercised  in  an  unjust  manner.  In  the 
case  of  a  temporary  injunction  to  stay  the  par- 
ty from  proceeding  to  trial  at  law,  one  of  the 
ablest  judges  that  ever  had  a  seat  in  this  court 
was  in  favor  of  sustaining  the  appeal  from  the 
order  granting  it.  The  question  whether  an 
appeal  would  or  would  not  lie  on  an  order 
dissolving  or  refusing  to  dissolve  an  injunc- 
tion, a  matter  certainly  resting  as  much  in  dis- 
cretion as  any  that  can  come  before  the  Chan- 
cellor, has  been  twice  distinctly  raised  here.  In 
the  one  case,  2  Cai.  Cas.,  296,  the  court  de- 
clined the  question,  and  in  the  other,  4  Johns., 
510,  it  decided  that  an  appeal  would  lie  on  an 
order  refusing  to  dissolve  an  injunction,  and 
allowing  costs  for  resisting  the  application. 

It  is  a  familiar  principle  that  questions  of 
costs  are  confided  to  the  discretion  of  the  Chan- 
cellor, yet  it  has  been  decisively  intimated  that 
an  appeal  would  be  sustained  here  on  an  order 
relating  solely  to  costs.  Enough  has  been 
shown,  it  appears  to  me,  without  going  more 
at  large  into  this  matter  to  satisfy  us,  that  if 
we  should  adopt  the  broad  rule  that  no  appeal 
can  be  entertained  here  from  an  order  made  by 
the  Court  of  Chancery,  in  the  exercise  of  its 
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discretionary  powers,  we  should  come  in  con- 
flict with  several  of  the  former  decisions  of 
this  court,  and  depart  from  the  settled  con- 
struction of  the  statute  securing  the  right  of 
.appeal. 

But  if  we  have  the  right  to  review  the  decis- 
ions of  the  Chancellor  depending  on  discretion, 
must  we  be  necessarily  carried  as  far  as  was 
proposed  on  the  argument?  Can  we  dismiss  no 
appeal  from  any  order  whatever,  which  does 
in  fact  or  may  by  possibility  affect  the  merits 
•of  the  cause  in  which  it  was  made?  A  rule  as 
broad  and  undefined  as  this  would  not,  I  ap- 
prehend, be  worth  formally  setting  up  and  rec- 
236*]  ognizing  *as  a  guide  in  our  proceed- 
ings. Indeed,  it  would  scarcely  deserve  the 
•name  of  a  rule,  for  it  would  regulate  nothing. 
With  it  we  could  never  venture  to  dismiss  an 
appeal  without  examining  the  merits  of  the  or- 
der from  which  it  was  made,  and  ascertaining 
its  connection  with  the  merits  of  the  cause  in 
the  court  below;  and  without  any  rule  on  the 
subject,  we  have  no  occasion  to  do  more. 

When  my  attention  was  first  turned  to  this 
question,  I  did  suppose  that  a  safe  middle 
•course  might  be  found  between  a  line  of  dis- 
tinction which  excludes  too  much,  like  that  laid 
down  by  the  counsel  for  the  respondents,  and 
one  like  that  offered  by  the  counsel  for  the  ap- 
pellants, which,  as  a  rule  calculated  to  produce 
any  practical  good,  does  not  exclude  enough; 
but  I  have  not  been  able  to  trace  it  to  my  sat- 
isfaction. 

I  am  convinced  that  the  benefits  of  a  rule  on 
this  subject  are  overrated,  and  the  difficulties 
of  establishing  it  have  not  been  generally  appre- 
ciated. This  court  has  not  yet  been  greatly  op- 
pressed with  appeals  on  questionable  orders. 
The  reports  of  its  proceedings  for  more  than 
thirty  years  furnish  but  few  cases;  nor  does  it 
appear  that  the  House  of  Lords  in  England, 
which  is  situated  in  relation  to  the  equity  courts 
of  that  country  as  this  court  is  to  our  Court 
of  Chancery,  has  felt  the  necessity  of  such  a 
rule  to  relieve  itself  from  the  burden  of  ap- 
peals from  interlocutory  orders. 

Being  unable  to  dispose  of  the  motion  before 
us,  by  applying  to  it  any  general  rule,  it  be- 
comes necessary  to  consider  the  general  charac- 
ter of  the  order  on  which  the  appeal  is  brought, 
and  the  object  of  the  application  denied  by  the 
court  below,  so  far  at  least  as  to  determine 
whether  this  court  ought  to  sustain  the  appeal. 
We  ought  not  to  send  the  appellants  out  of 
court  unheard  on  the  merits  of  thefr  appeal, 
without  being  fully  satisfied  that  they  could 
have  no  relief  here  in  case  they  should  show 
their  situation  to  be  such  as  they  represent  it. 

We  are,  then,  for  the  purpose  of  deciding 
this  motion  to  assume  that  the  witness,  in  order 
to  whose  re-examination  the  defendants  ap- 
plied to  theChanceltor  to  have  the  proofs  opened, 
had  been  cross-examined  in  a  proper  manner 
237*]  to  *draw  out  the  facts  which  they  now 
wish  to  prove  by  him;  that  since  publication 
passed  in  the  cause  below,  he  has  disclosed  un- 
der oath,  in  a  suit  at  law,  facts  which  he  did 
not  disclose  on  his  examination  in  chancery, 
material  and  pertinent  to  the  defense  of  the  ap- 
pellants; and  that  a  seasonable  application  was 
made  for  his  further  examination.  This  is  the 
case  that  the  appellants  declare  they  shall  pre- 
sent to  us  on  the  appeal,and  until  we  investigate 
WEND.  2.  N.  Y.  R.,  10. 


its  merits  we  cannot  say  that  it  is  not  what  they 
represent  it  to  be.  I  cannot  doubt  that  an  or- 
der refusing  such  an  application  would  be  a 
decision  affecting  the  merits  of  the  cause  in 
which  it  should  be  made,  and  a  matter  of  seri- 
ous grievance  to  the  party  against  whom  it 
might  be  entered.  If  such  a  case  exists,  why 
shall  not  the  aggrieved  party  find  relief  in 
this  court?  Not  merely  because  the  granting 
or  refusing  of  the  application  to  the  court  be- 
low was  confided  to  its  discretion;  because  we 
have  seen  that  this  court,  in  repeated  instances, 
has  refused  to  restrict  itself  by  this  considera- 
tion, and  in  several  cases  has  sustained  appeals 
on  orders  emanating  from  the  discretionary 
powers  of  the  courts  in  which  they  were  made. 
Was  the  the  application  below  to  the  favor  of 
the  court?  This  is  denied  by  the  appellants, 
and  on  the  assumption  which  this  motion  re- 
quires us  to  make,  may  well  be  denied.  I  re- 
gard it  as  a  matter  of  right  that  a  party  should 
have  the  full  benefit  of  any  defense  he  may 
have  in  a  court  of  equity  which  he  has  not 
waived  by  his  acts  or  forfeited  by  his  negli- 
gence; and  if,  from  the  peculiar  circumstances 
of  the  case,  the  rules  of  proceeding  adopted  for 
ordinary  cases  stand  in  the  way  of  making  such 
defense,  the  party,  I  think,  may  claim  of  the 
court  ex  rigore  juris,  that  it  should  conform  its 
proceedings  to  the  peculiar  circumstances  of 
the  case. 

I  do  not,  I  am  confident,  undervalue  the  im- 
portance of  having  established  modes  of  pro- 
ceeding in  all  courts  of  law  and  equity,  and  of 
enforcing  an  observance  of  them;  but  to  with- 
hold right  by  an  undue  regard  to  the  forms  by 
which  it  is  obtained  in  common  cases,  is  mak- 
ing the  end  subservient  to  the  means,  and 
would  seem  to  be,  in  a  court  of  equity,  a  re- 
nunciation of  one  of  the  acknowledged  objects 
of  its  original  institution;  that  of  qualifying 
and  tempering  the  rigor  *and  sharp-  [*23S 
ness  of  the  common  law  in  special  cases,  and 
of  supplying  that  which  is  defective,  and  con- 
trolling that  which  is  unintentionally  harsh  in 
the  application  of  a  general  rule  to  a  particular 
case.  1  Fonb.  Eq.,  6. 

Although  I  regard  it  as  the  duty  of  this  court 
to  entertain  an  appeal  from  an  order  in  the 
Court  of  Chancery  on  a  matter  confided  to  its 
discretion,  and  touching  the  mode  of  its  pro- 
ceedings in  the  progress  of  a  cause,  I  do  not 
hesitate  to  say,  that  the  case  to  which  we  will 
apply  our  correcting  power,  must  be  of  no 
equivocal  character  ;  it  must  appeal  strongly 
to  our  sense  of  justice.  The  case  which  the  ap- 
pellants have  put  to  us  would,  in  my  judgment, 
warrant  our  interference  and  require  our  cor- 
rection. I  am,  therefore,  for  denying  this  mo- 
tion and  hearing  the  appeal  on  its  merits. 

Sutherland,  ./. ,  concurred  in  the  result  of 
the  opinion  pronounced  by  Mr.  Justice  Marcy. 
He  also  had  found  the  difficulty  of  proposing 
a  general  rule  by  which  this  court  should  be 
bound  in  determining  the  cases  in  which  they 
would  entertain  appeals  from  interlocutory  or- 
ders, considering  the  extremely  broad  and  com- 
prehensive language  of  the  statute.  The  orders 
of  the  Court  of  Chancery  are  so  numerous  and 
various  that  it  is  in  vain  to  attempt  the  laying 
down  of  a  general  rule;  but  if  practicable,  he 
doubted  the  propriety  of  adopting  such  rule, 
when  he  took  into  view  the  phraseology  of  the 

I  113 


COURT  OF  EKRORS,  STATE  OP  NEW  YORK. 


1829- 


statute  giving  the  right  of  appeal.  The  ques- 
tion should  be,  whenever  a  motion  is  made  to 
dismiss  an  appeal,  is  the  order  such  as  mate- 
rially affects  the  merits  of  the  cause?  If  it  is, 
the  appeal  should  be  sustained,  and  the  motion 
should  be  determined  not  by  an  inquiry  into 
the  merits  of  the  cause,  but  on  the  abstract 
question,  will  the  order  appealed  from  proba- 
bly affect  the  merits?  In  the  present  case,  he 
said  he  could  well  conceive  that  the  order  ap- 
pealed from  from  might  affect  the  merits,  and 
he  therefore  was  against  granting  the  motion. 
The  Chancellor  expressed  his  regret,  that 
during  the  avocations  of  a  stated  term  of  the 
Court  of  Chancery  he  had  not  been  able  to  be- 
stow that  attention  upon  this  question,  which 
239*]  *its  importance  demanded.  He  had, 
however,  arrived  at  the  same  result  with  the 
justices  of  the  Supreme  Court.  The  case  of  ap- 
peals, he  said,  could  not  be  likened  to  writs  of 
error,  which  brought  in  review  only  the  final 
decision  of  the  court  below.  The  organization 
of  the  courts  were  different.  Formerly,  the 
Governors  were  Chancellors,  and  great  jeal- 
ousy existed  towards  them  in  the  exercise  of 
their  chancery  powers  ;  to  which  might  be 
traced  the  provision  giving  a  right  of  appeal 
from  interlocutory  orders  as  well  as  final  de- 
crees. The  true  question,  on  motion  to  dismiss 
appeals,  he  conceived  to  be,  is  the  order  such 
as  that  the  party  may  be  aggrieved  by  it?  The 
judges  have  attempted  to  mark  a  line  of  dis- 
tinction between  orders  appealable  and  not  ap- 
pealable. For  his  part,  he  could  not  conceive 
of  any  order  of  the  Court  of  Chancery,  which 
did  not  affect  the  merits  of  the  case,  either  direct- 
ly or  indirectly.  Initiatory  orders  possibly  .might 
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be  an  exception  ;  such  as  an  order  for  the  ex- 
amination of  one  of  several  defendants  as  a  w  it- 
ness  where  all  exceptions  are  reserved  until  the 
hearing.  Of  this  character  is  the  case  in  9 
Johns.,  448.  Where  a  party  is  aggrieved,  or 
may  be  aggrieved  by  an  order  made  in  chancery, 
he  has  the  right  to  appeal.  To  deny  the  right, 
where  the  order  is  founded  upon  the  exercise  of 
the  discretionary  powers  of  the  court,  would 
be  to  abrogate  appeals  in  most  cases  of  inter- 
locutory orders.  He  was  of  opinion  that  the 
appeal  should  be  heard,  and  that  the  motion  of 
the  respondents  ought  to  be  denied. 

Wliereupon,  the  motion  was  unanimously  de- 
nied. 


Affirmed— 3  Wend.,  573. 
Cited  in— 16  Wend.,  375 ;  8  Barb., 
21  Barb.,  864 ;  2  Co.  B.,  124. 


>;   12  Barb.,  57; 


GENERAL  RULE. 

rPHE  nineteenth  rule  of  this  court  was  amend- 
J-  ed  so  as  to  read  as  follows:  "That  all  cost* 
awarded  by  this  court  shall,  in  cases  of  appeal, 
be  taxed  in  the  Court  of  Chancery,  and  in 
writs  of  error  in  the  Supreme  Court,  in  the 
usual  manner  of  taxing  costs  .in  such  courts, 
and  when  thus  taxed,  shall  be  inserted  in  the 
judgment  of  this  court  sent  down  to  said  courts 
respectively ;  for  which  costs  the  Supreme 
Court,  in  *cases  of  writs  of  error,  shall  [*24O 
award  execution,  according  to  the  course  of 
that  court;  and  the  payment  of  all  costs  award- 
ed by  this  court  in  cases  upon  appeals  shall  be 
enforced  by  the  Court  of  Chancery,  according 
to  the  practice  of  that  court." 

WEND.  2. 
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241*]     *MORSE  v.  LAFARGE. 
Practice — Costs. 

A  rule  to  show  cause  why  plaintiff  should  not  pay 
the  defendant's  costs  of  preparing  for  trial,  where 
the  notice  of  trial  Is  countermanded,  will  be  granted 
on  application. 

rFHE  plaintiff  countermanded  a  notice  of  trial 
JL  two  days  previous  to  the  circuit,  and  stip- 
ulated to  pay  the  defendant's  costs.  The  pay- 
ment being  refused  after  taxation  of  the  costs, 
the  defendant  applied  for  an  attachment,  or  for 
such  rule  or  order  as  the  court  should  direct. 

The  Court  granted  a  rule  that  the  plaintiff 
pay  the  costs  within  twenty  days  after  service 
of  notice  of  the  same,  or  that  he  show  cause 
by  the  first  day  of  the  next  term, 

Mr.  J.  Clarke,  for  defendant. 

Mr.  J.  Butterfield,  for  plaintiff. 


ANON. 

Practice — Motions. 

Motions  in  real  actions  must  be  made  on  non- 
enumerated  days. 

MOTIONS  in  real  actions  will  be  heard  only 
on  non-enumerated  days.     The  rules  of 
October  Term,  1827,  have  not  changed  the 
practice  in  this  particular. 


242*]  *BOYD  AND  PHELPS  v.  SEELY. 

Practice — Default. 

A  rule  for  interlocutory  judgment  cannot  be  en- 
tered until  four  days  in  term  after  default :  nor  can 
notice  of  assessment  be  given  until  after  default. 

Citations-2  Cai.  109 ;  12  Johns.,  151. 

THE  default  in  this  case  was  entered  Nov. 
15,  last,  and  on  the  same  day  damages  were 
assessed.    A  motion  was  made  to  set  aside  the 
rule  for  interlocutory  judgment,  and  all  subse- 
quent proceedings,  the  latter  rule  being  entered 
on  the  same  day  with  the  default. 
Mr.  J.  A.  Collier,  for  defendant. 
Mr.  G.  I.  Grosvenor,  for  plaintiff. 
WEND.  2. 


By  the  Court,  Sutherland,  J.  It  was  ir- 
regular to  enter  a  rule  for  interlocutory  judg- 
ment, until  four  days  in  term  had  intervened 
after  the  entry  of  the  default.  8th  Rule  of 
April  Term.  1796.  Besides,  there  could  not 
have  been  notice  of  assessment  in  this  case, 
which,  and  notice  of  inquiry,  cannot  be  given 
until  after  default,  though  it  may  be  given 
previous  to  the  entry  of  rule  for  interlocutory 
judgment.  2  Cai.  109;  12  Johns.,  151. 

Motion  granted. 


LAFARGEo.  LUCE. 

Notice  for  Commission — Costs. 

In  a  notice  for  a  commission  given  after  receiving' 
notice  of  trial,  the  defendant  should  stipulate  to 
pay  the  plaintiff's  costs  of  preparing  for  trial. 

MOTION  for  a  commission.  The  witness 
sought  to  be  examined  went  from  this 
State  into  Upper  Canada  Oct.  21,  last.  Dec. 
6,  the  defendant  gave  notice  of  a  motion  at  this 
term  for  a  commission  to  examine  the  witness, 
previous  to  which  time  the  plaintiff  had  no- 
ticed the  cause  for  trial  at  the  Jefferson  Cir- 
cuit, to  commence  Dec.  15. 

By  tlie  Court,  Marcy  J.  The  motion  is 
granted  on  payment  of  the  plaintiff's  costs  for 
preparing  for  trial  at  the  last  circuit,  up  to  the 
time  of  service  of  notice  of  this  motion;  and 
*the  defendant  not  having  stipulated  [*243 
in  his  notice  to  pay  the  plaintiff's  costs  of  pre- 
paring for  trial,  must  also  pay  the  costs  of  re- 
sisting this  motion. 


EVANS  e.  BEQLEYS. 
Bond  and  Warrant  of  Attorney—  When  Void. 

A  bond  and  warrant  of  attorney  executed  by  a  de- 
fendant in  close  custody  is  void. 

THE  judgment  in  this  cause,  and  execution 
issued  thereon,  was  set  aside;  it  appearing 
that  the  judgment  had  been  entered  on  a  bond 
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and  warrant  of  attorney,  executed  by  the  de- 
fendants whilst  in  close  custody,  and  no  attor- 
ney attending  on  their  part  at  the  execution  of 
the  instruments. 
Cited  in-3  How.  Pr.,  83;  2  Sandf.,  658 ;  2.Co.  R.  40. 


CUTLERS 

v. 
KNIFFIN  ET  AL.,  Executors  of  MILLER. 

Executors—  Costs. 

Executors  are  entitled  to  costs  when  the  recovery 
against  them  in  the  Supreme  Court  is  less  than  $50. 

MOTION  for  costs.  The  verdict  was  for 
$12.08,  against  the  defendants,  who  now 
moved  for  costs,  on  the  ground  that  the  recov- 
ery being  less  than  $50,  the  plaintiffs  are  not 
entitled  to  costs,  but  must  pay  costs;  and  that 
the  suit  ought  to  have  been  brought  in  the 
C.  P. 

Motion  granted. 


BAGG  v.  HUNT  ET  AL.,  Executors,  &c. 

Not  necessary  to  serve  opposite  party  with  copy 
of  an  error-book. 
Citation—  20  Johns.,  275. 

MOTION  to  strike  cause  from  calendar. 
This  is  a  writ  of  error  from  the  Jefferson 
C.  P.,  on  a  bill  of  exceptions,  signed  in  Feb. 
1827,  noticed  for  argument  at  the  present  term. 
The  motion  was  made  to  strike  the  cause  from 
the  calendar,  on  the  ground  that  an  error-book, 
or  copy  of  the  bill  or  exceptions,  had  not  been 
served  on  the  defendant's  attorney. 

Mr.  J.  Clarke,  for  defendants. 

Mr.  E.  Fowler,  for  plaintiff. 


*By  the  Court,  Marcy,  J.  The  rule 
requiring  a  copy  of  a  paper  on  which  a  calen- 
dar cause  is  to  be  argued,  to  be  served  on  the 
opposite  party,  applies  only  to  a  case  made. 
There  is  no  rule  of  practice  requiring  the  serv- 
ice of  a  copy  of  an  error-book.  That  it  is  not 
necessary  to  serve  a  copy  of  a  demurrer-book, 
is  expressly  decided.  20  Johns.,  275. 
Motion  denied,  with  costs. 


A.  &  N.  FOX  D.  A.  BAKER. 

Practice  and  Pleading. 

On  setting1  aside  an  inquest  regularly  obtained, 
the  defendant  will  be  required  to  withdraw  the  plea 
of  the  Statue  of  Limitations. 

MOTION  to  set  aside  an  inquest  taken  at  the 
circuit.  The  inquest  was  regularly  taken; 
the  defendant's  attorney  denied  having  received 
notice  of  trial,  but  the  service  of  the  same  was 
satisfactorily  shown.  The  defendant  swore  to 
merits. 

The  Court  set  aside  the  inquest  on  payment 
of  the  costs  of  the  same,  and  the  cost  of  resist- 
ing this  motion,  and  imposed  the  further  con- 
dition on  the  defendant,  of  withdrawing  the 
plea  of  the  Statute  of  Limitations,  in  analogy  to 
the  practice  on  opening  a  default,  and  permit- 
ting a  defendant  to  plead. 

Cited  in-20  Wend.,  634;  6  Hill,  225;  7  How.  Pr.,  235; 
6  Abb.  Pr.,  78. 
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JACKSON,  ex  dem.  L.  S.  BURR, 

v. 
HUNTLEY. 

Costs — Relaxation  of. 

Where  a  party  taxes  his  costs  without  notice,  a  re- 
taxation  will  be  ordered  with  costs,  which,  together 
with  the  sum  deducted,  will  be  subtracted  from  the 
execution. 

MOTION  for  relaxation  of  costs.  The  plaint- 
iff had  his  costs  taxed,  without  notice  to 
the  opposite  party. 

The  Court  ordered  a  relaxation — the  costs  of 
this  motion  and  of  the  relaxation,  together 
with  such  sum  as  may  be  deducted  on  the  re- 
taxation,  to  be  credited  on  the  execution  issued 
in  the  cause. 

Cited  in— 16  Barb.,  662 ;  5  How.  Pr.,  235;  9  How.  Pr., 
90;  lMcAll,96. 


•SMITH  v.  BO  WEN  ET  AL.     [*245 

Overreaching    and  oppressive  practice  discour- 
aged and  punished. 

MOTION  to  set  aside  an  inquest.  Sep.  8, last, 
the  plaintiff  served  a  notice  of  trial  for 
the  Livingslon  Circuit,  to  be  held  Oct.  13. 
Sep.  15,  the  defendants  obtained  an  order  from 
a  commissioner  to  stay  proceedings  until  the 
October  Term,  to  move  to  change  the  venue, 
and  served  the  necessary  notice.  Oct.  13,  the 
plaintiff's  attorney  served  the  defendant's  at- 
torney at  Rochester,  a  distance  of  thirty  miles 
from  the  place  of  trial,  with  an  order  of  the 
commissioner,  bearing  date  Sep.  18,  vacating 
the  order  to  stay  proceedings  made  Sep.  15, 
and  on  the  same  day  took  an  inquest  in  the 
cause.  The  vacatur  was  granted  without  no- 
tice to  the  defendants. 

By  the  Court,  Marcy,  J.  The  court  approve 
of  and  will  encourage  vigilance,  but  feel  it 
their  duty  to  punish  overreaching  and  oppres- 
sive practice. 

The  inquest  is  set  aside,  with  costs. 

Cited  in-18  Wend.,  658;  11  Barb.,  98;  4  How.  Pr.,  30. 


WORDEN 

v. 
BANK  OF  ORANGE  COUNTY 

Assignor  of  Judgment,  Liable  for  certain  Costs. 

The  assignor  of  a  judgment  is  liable  for  the  costs 
awarded  on  setting  aside,  for  irregularity,  an  exe- 
cution issued  by  the  assignee. 

MOTION  for  a  distringas.  The  plaintiffs 
showed  cause  why  a  distringas  should  not 
issue  against  them  for  the  costs  awarded  on 
setting  aside  for  irregularity  an  execution  is- 
sued in  the  above  cause,  by  stating  that  they 
had  assigned  the  judgment,  and  that  the  exe- 
cution had  been  issued  by  the  directions  and 
procurement  of  the  assignee,  after  the  assign- 
ment; which, 

By  the  Court,  was  held  insufficient,  and  a 
distringas  ordered. 

WEND.  2. 
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246*]  *SHILAND 

v. 
COREY  AND  DOE. 

Pleading. 

Nul  tiel  record,  no  judgment,  and  no  ca.  sa.  not  in- 
compatible in  an  action  on  recognizance  against 
bail. 

MOTION  to  strike  out,  or  that  defendant 
elect  which  plea  he  will  abide  by.  Dec 
laration,  debt  on  recognizance  of  bail.  Pleas  : 
1.  Nul  tiel  record  ;  2.  No  judgment  against  de- 
fendant in  original  suit ;  3.  No  capias  ad  satis- 
faciendum  sued  out  against  defendant  in  such 
suit ;  and  4.  That  the  defendants  did  not  enter 
into  the  recognizance  of  bail. 

By  the  Court,  Marcy,  J.  The  first  three 
pleas  are  not  incompatible,  under  the  statute 
allowing  double  pleading.  The  fourth  plea 
would,  probably,  be  held  bad  on  demurrer. 

Motion  denied. 


SAVAGE  v.  HICKS. 
Order  to  Stay  Proceedings. 

An  order  to  stay  proceedings  is  necessary  after 
case  made,  to  prevent  the  entering  judgment  and  is- 
suing execution. 

In  this  case,  a  verdict  was  rendered  against 
the  defendant,  who  obtained  an  order  for  time 
to  make  a  case,  which  was  made.  The  plaint- 
iff had  time  given  him  by  order  to  propose 
amendments,  which  were  proposed  and  the  case 
settled  ;  but  no  order  was  granted  to  stay  pro- 
ceedings after  the  case  was  settled.  The  plaint- 
iff perfected  his  judgment  and  issued  execu- 
tion, and  the  defendant  applied  to  set  the  same 
aside  for  irregularity. 

By  the  Court,  Marcy,  /.  The  plaintiff  has 
not  been  irregular.  An  order  to  stay  proceed- 
ings after  the  case  was  settled  not  having  been 
obtained,  the  plaintiff  had  a  right  to  enter 
judgment  and.  issue  execution.  The  case,  how- 
ever, having  been  made  in  good  faith,  the  pro- 
ceedings on  the  execution  are  stayed  until  the 
decision  of  the  cause. 

Cited  in-5  Bos.,  683 ;  4  Rob.,  640. 


247*]   *THE  PEOPLE,  ex  rel.  D.   MlN- 

TYKE, 

V. 

STEUBEN  COMMON  PLEAS. 

Assault  and  Battery  against  Several — Costs. 

In  an  action  of  assault  and  battery,  where  one  of 
several  defendants  has  a  verdict,  he  is  not  entitled 
to  have  his  costs  set  off  against  the  recovery  against 
the  other  defendants. 

Citation— Bull.,  N.  P.,  336. 

MOTION  for  a  mandamus.  Peter  Probasco 
sued  the  relator  and  I.  Baker  and  H. 
Fletcher  in  an  action  of  assault  and  battery  in 
the  Steuben  C.  P.  The  cause  was  put  at  issue 
and  tried,  andthe  jury  found  Baker  and  Fletch- 
er guilty,  and  the  relator  not  guilty.  The  re- 
lator applied  to  the  C.  P.  to  offset  his  costs 
WEND.  2. 


against  the  damages  and  costs  of  the  plaintiff 
recovered  against  the  other  defendants,  which 
was  denied.  He  now  applies  for  a  mandamus. 

By  the  Court,  Marcy,  J.  The  relator  is  not 
entitled  to  a  mandamus.  This  very  question  is 
decided  in  Mordica  v.  Nutting,  Bull.  N.P.,  836. 

Motion  denied. 


MOOERS  v.  ALLEN. 
Treble  Damages — Costs. 

A  plaintiff  la  not  entitled  to  treble  damages  and 
costs  in  an  action  of  trespass  for  cutting  timber 
where  the  narr.  contains  several  counts  besides  the 
count  under  the  statute,  and  the  verdict  is  general. 

MOTION  for  treble  damages  and  treble  costs. 
The  declaration  was  in  trespass  for  cut- 
ting and  carrying  away  timber,  and  contained 
four  counts,  one  of  which  was  under  the  stat- 
ute. The  jury  gave  a  general  verdict,  and  as- 
sessed the  damages  at  $2.25.  The  judge  gave 
a  certificate  that  the  title  came  in  question. 

By  the  Court,  Marcy,  J.  The  verdict  being 
general,  the  court  cannot  say  that  the  jury 
found  the  defendant  guilty  on  the  count  under 
the  statute.  The  plaintiff  does  not,  therefore, 
show  that  he  is  entitled  to  treble  costs. 

The  motion  must  be  denied,  with  costs. 

Cited  in— 29  N.  Y.,  34 ;  29  Barb.,  15 :  25  Mich.,  171- 


*HODGES  v.  CHACE. 


[*i*4S 


Discharge  in  Insolvency — Effect  of. 

An  insolvent  discharge,  after  a  verdict  and  before 
judgment  in  an  action  of  trespass,  does  not  protect 
a  defendant  from  imprisonment. 

MOTION  that  judgment  be  specially  entered 
so  as  to  exempt  the  body  of  the  defendant 
from  execution.  In  the  last  vacation,  the  plaint- 
iff obtained  a  verdict  against  the  defendant  in 
an  action  of  trespass.  After  the  verdict,  but 
before  the  entry  of  a  judgment  on  the  same, 
the  defendant  obtained  an  insolvent  discharge, 
exempting  his  body  from  imprisonment  for  or 
by  reason  of  any  debt  due  Feb.  11,  1829,  or 
contracted  for  before  that  time,  though  pay- 
able afterwards. 

By  the  Court,  Marcy,  J.  The  verdict  in 
this  case  was  not  a  debt  at  the  time  of  the 

f ranting  of  the  discharge,   which,  therefore, 
oes  not  protect  the  defendant. 
Motion  denied,  with  costs. 
Cited  in-31  How.  Pr.,  126;  2  Abb.  N.  8..  283. 


ONTARIO  BANK  v.  FEETER. 

Pleading  and  Practice. 

Previous  to  the  parties  having  come  to  an  issue 
on  all  the  pleadings  interposed,  a  cause  cannot  be 
noticed  for  argument,  though  an  issue  of  law  is 
joined  on  one  of  the  pleadings. 

IN  this  cause,  a  demurrer  having  rjeen  inter- 
posed to  one  of  the  pleadings  to  which  there 
was  a  joinder,  the  cause  was  noticed  for  argu- 
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ment  previous  to  the  parties  having  come  to 
an  issue  on  all  the  pleadings,  in  the  cause.     A 
motion  was  made  to  strike  the  cause  from  the 
calendar  on  that  account,  which  was  granted. 
Cited  in— 22  Wend.,  626. 


249*]       *BOWEN  «.  CLARKE. 
Notice  for  Trial — Service  of. 

A  notice  of  trial  served  on  the  last  day  of  notic- 
ing, after  half  past  ten  P.  M.,  which  did  not  come  to 
the  knowledge  of  the  attorney  until  the  next  day, 
held  insufficient. 

Citation— 8  Johns.,  360. 

MOTION  to  set  aside  an  inquest  taken  at  the 
circuit.  The  cause  was  noticed  for  trial 
on  the  15th,  for  the  circuit  in  Oswego  Dec.  23, 
last.  The  notice  was  served  by  leaving  the 
same  in  the  office  of  the  defendant's  attorney 
after  half  past  ten  o'clock  in  the  night  of  the 
loth,  when  the  defendant's  attorney  left  his  of- 
fice, and  the  service  of  the  notice  did  not  come 
to  his  knowledge  until  the  16th,  when  he  was 
informed  by  the  plaintiff's  attorney  that  the 
notice  had  been  served.  The  attorneys  for  both 
parties  reside  in  the  Village  of  Oswego.  The 
service  of  the  notice  was  in  good  faith.  The 
attorney  for  the  plaintiff  having  directed  his 
clerk  to  notice  the  cause  on  the  15th,  left  home, 
and  on  his  return  on  the  evening  of  the  same 
day,  learning  on  inquiry  that  the  notice  was 
not  served,  caused  it  to  be  served  at  that  late 
hour.  The  defendant  did  not  appear  at  the 
circuit,  and  the  plaintiff  took  an  inquest,  which 
was  now  moved  to  be  set  aside. 

By  the  Court,  Marcy,  J.  The  practice  of 
the  court  does  not  recognize  any  particular  of- 
fice hours  for  the  service  of  papers.  A  notice 
as  late  as  ten  o'clock  at  night  has  been  holden 
to  be  a  good  service,  where  it  was  served  on  a 
clerk  in  the  office  (8  Johns.,  260),  and  would 
probably  be  holden  to  be  good  even  at  a  later 
hour,  if  personally  served  on  the  attorney.  In 
this  case,  the  notice  came  not  to  the  knowledge 
of  the  attorney  until  the  next  day,  although  he 
was  in  his  office  to  a  late  hour.  It  was,  there- 
fore, insufficient,  and  the  inquest  must  be  set 
aside.  As,  however,  the  notice  was  served  eight 
days  before  the  trial,  and  no  rule  has  hereto- 
fore been  established  on.the  subject,  the  costs  of 
the  inquest  and  of  this  motion  must  abide  the 
event  of  the  suit. 

Cited  in— 22  Wend..  625. 


250*] 


*ERWIN  v.  MARTIN. 

Costs. 


A  suuprpna  may  De  charged  for  every  four  wit- 
nesses. Fee  for  service  of  papers  not  allowable  un- 
less requiring  an  answer. 

ON  a  motion  for  relaxation  of  a  bill  of  costs 
in  this  case,  the  Court  decided  that  where 
there  are  more  than  four  witnesses  supcenaed, 
a  party  may  charge  for  the  engrossing  and  seal 
of  as  many  more  subpoenas  as  are  used,  allow- 
ing one  subpoena  to  every  four  witnesses. 
They  also  decided  that  no  fee  is  taxable  for  the 
service  of  a  paper,  unless  it  is  a  paper  requir- 
ing an  answer. 

118 


NORTON  e.  COLT  AND  NOWLAN. 

A  affidavit  is  defective  sworn  to  before  a  deputy- 
clerk. 

A  MOTION  for  judgment  as  in  case  of  non- 
suit was  denied  in  this  cause,  because  the 
affidavit  on  which  it  was  founded  was  sworn 
to  before  a  deputy-clerk  of  a  county,  the  clerk 
being  in  full  life. 

Cited  in— Clarke,  224 ;  4  Leg.  Obs.,  145. 
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BOWMAN  «.  ELY  ET  AL. 

Change  of  Venue  in  Case  of  Libel. 

A  strong  excitement  existing  in  a  county  on  the 
subject-matter  of  a  libel  suit,  is  no  cause  for  refus- 
ing to  change  a  venue  on  the  ordinary  affidavit. 

OTION  to  change  the  venue  from  Oneida 
to  Monroe.  The  action  was  brought  for 
the  publication  of  a  hand-bill  immediately  pre- 
ceding the  last  election  by  the  defendants,  styl- 
ing themselves  the  Anti-masonic  Central  Com- 
mittee, which  was  alleged  to  be  libelous.  The 
defendants  swore  to  20  witnesses  residing  in 
the  County  of  Monroe.  The  plaintiff  opposed 
the  motion  by  the  production  of  an  affidavit  of 
several  disinterested  and  highly  respectable  in- 
dividuals, in  which  they  stated,  that  from  their 
knowledge  of  the  excitement  which  has  pre- 
vailed and  still  does  prevail  on  the  subject  of 
masonry,  they  believed  that  the  plaintiff  could 
not  have  a  fair  and  impartial  trial  before  a  jury 
of  Monroe  Co. 

By  the  Court,  Marcy,  J.  The  plaintiff  not 
resisting  by  showing  a  greater  number  of  wit- 
nesses on  his  part,  residing  *in  the  coun-[*25 1 
ty  where  the  venue  is  laid,  the  motion  must 
prevail.  The  court  will  not,  on  any  speculative 
opinion,  formed  by  individuals,  however  re- 
spectable, interfere  with  the  ordinary  course 
and  practice  of  the  court  in  the  administration 
of  justice.  Pervading  as  may  be  the  excitement 
referred  to,  the  court  repose  confidence  in  the 
intelligence  and  integrity  of  the  freeholders  of 
Monroe.  Should  it  unfortunately  happen  that 
the  apprehension  of  the  plaintiff  is  realized,  he 
will  not  be  remediless,  as  it  will  then  be  in 
sufficient  time  to  interpose  the  strong  arm  of 
the  law  to  cause  the  course  of  justice  to  flow 
unpolluted  by  passion  or  prejudice. 

Motion  denied. 

Explained— 1  Hill,  179. 

Cited  in-12  Wend.,  303 ;  1  Hill,  183 ;  5  How.  Pr.,  25; 
3  Co.  K.,  77. 


WARNER  v.  HAYDEN. 

Bail— Belief  of  . 

Ball  on  recognizance  will  be  relieved  on  showing 
a  bona  fide  attempt  to  surrender  within  the  eight 
days. 

Citation-3  Cai..  136. 

MOTION  respecting  bail  in  suit  on  recogni- 
zance. The  capias  against  the  bail  was  re- 
turnable on  the  first  day  of  the  last  October 
Term  (Oct.  20),  on  which  day  it  was  served. 
The  defendant  immediately  took  measures  to 
procure  copies  of  the  bailpiece  which  was  filed 
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in  Utica,  a  distance  of  150  miles  from  his  resi- 
dence, and  received  the  same  Oct.  29,  and  two 
days  after  surrendered  the  defendant  to  the 
sheriff  of  Monroe,  before  the  first  judge  of  that 
Bounty,  who  ordered  an  exoneretur  on  the  bail- 
piece.  Oct.  23,  the  defendant  had  obtained  an 
order  from  a  circuit  judge,  extending  the  time 
for  the  surrender  until  Nov.  6.  A  motion  was 
now  made  for  a  perpetual  stay  of  proceedings 
in  the  suit  on  the  recognizance. 

By  the  Court,  Marcy,  J.  The  order  of  the 
circuit  judge  was  a  nullity  ;  it  belongs  only  to 
this  court  and  not  to  a  judge  acting  as  a  com- 
missioner to  give  an  extension  of  the  time  to 
surrender  ;  still,  under  the  circumstances  of 
the  case,  and  the  change  in  the  practice  of  the 
court  as  to  the  time  of  giving  of  notices,  the 
defendant  is  entitled  to  relief.  The  defendant 
252*]  *had  until  the  expiration  of  eight  days 
in  full  term  to  surrender  his  principal.  Had  he 
applied  to  this  court  for  time,  he  must  have 
given  eight  days'  notice  of  such  application, 
and  then,  according  to  the  rules  of  October 
Term,  1827,  and  the  practice  under  them,  the 
eight  days  to  surrender  might  have  expired  be 
fore  any  order  was  made  by  the  court.  Hav- 
ing been  vigilant  and  done  all  in  his  power,  a 
perpetual  stay  of  proceedings  against  the  defend- 
ant is  ordered,  on  payment  of  the  costs  of  the  suit 
on  the  recognizance  and  of  this  motion.  See  3 
€ai..  136. 


HALL  v.  SHERWOOD. 

Taxation  of  Costs. 

Where  a  party  submits  a  bill  of  costs  to  a  taxing 
officer  for  taxation,  he  cannot  withdraw  the  bill  and 
have  it  taxed  by  another. 

MOTION  for  relaxation  of  costs.  The  plaint- 
iff obtained  a  rule  against  the  defendant 
for  costs  on  the  denial  of  a  motion,  and  noticed 
the  costs  of  taxation  before  a  commissioner  in 
Buffalo.  The  parties  attended,  and  on  the  com- 
missioner deciding  against  some  of  the  items, 
the  plaintiff  withdrew  the  bill  and  noticed  it 
for  taxation  before  a  commissioner  in  Utica  ; 
who,  allowing  items  which  the  party  deemed 
objectionable,  application  was  made  for  a  re- 
taxation,  which 

The  Court  ordered,  solely  on  the  ground  of 
the  irregular  and  oppressive  practice  in  rela- 
tion to  the  taxation,  and  directed  the  plaintiff 
to  pay  the  costs  of  this  motion.  Marcy,  J., 
in  pronouncing  the  decision  of  the  court,  ani- 
madverted with  severity  upon  the  conduct  of 
the  plaintiff's  attorney,  and  said,  that  unless 
the  costs  were  taxed  by  the  officer  to  whom  the 
bill  was  originally  brought,  the  taxation  would 
be  set  aside  as  frequently  as  it  was  made. 


253*]  *THE  PEOPLE  v.  SHOEMAKER, 
late  Sheriff  of  Tioga. 

Sheriff—  Discliarge  of,  from  Attachment — Loss 
of  Bailpiece. 

A  sheriff  will  be  discharged  from  an  attachment 
for  not  bringing  in  the  body,  where  special  bail  hath 
been  put  in,  but  the  bailpiece  has  been  lost  in  its 
transmission  to  the  clerk's  office. 
WEND.  2. 


A  TTACHMENT  for  not  bringing  in  body. 
-Q-  J.  W.  Wisner  was  arrested  on  a  capias,  re- 
turnable at  the  May  Term,  1828.  Bail  not  be- 
ing put  in,  a  rule  was  entered,  requiring  the 
sheriff  to  bring  in  the  body  of  the  defendant 
within  20  days,  or  show  cause,  notice  of  which 
was  served  Sep.  2.  At  the  October  Term  an 
attachment  was  ordered,  which  was  issued  Feb. 
2,  on  which  the  sheriff  was  brought  into  court, 
who  now  answered  on  interrogatories.  It  ap- 
peared that  July  12,  1828,  the  deputy  of  the 
sheriff  who  served  the  writ  procured  Wisner 
to  put  in  special  bail ;  that  the  special  bail- 
piece  was  put  into  the  postoffice  at  Elmira, 
Tioga  Co.,  directed  to  the  clerk  at  Utica,  and 
notice  given  to  the  plaintiff's  attorney.  The 
bailpiece,  however,  on  search,  could  not  be 
found  in  the  clerk's  office. 

Mr.  E.  Dana,  for  plaintiff,  insisted  that  the  • 
plaintiff  having  lost  a  trial,  and  the  contempt 
not  being  purged,  the  sheriff  was  liable  for  the 
debt,  and  that  the  attachment  should  remain 
and  stand  as  a  security  for  the  sum  recovered. 
2Saund.,  61  /. 

By  the  Court,  Marcy,  /.  The  sheriff  here 
is  not  strictly  in  contempt;  bail  was  put  in,  and 
the  loss  of  the  bailpiece  was  probably  occa- 
sioned by  the  miscarriage  of  the  letter  in  which 
it  was  inclosed.  In  a  suit  on  the  bail-bond,  the 
defendant,  under  such  circumstances,  would 
have  been  relieved,  and  the  sheriff  is  entitled 
to  at  least  equal  favor. 

On  his  putting  in  and  perfecting  good  bail,  and 
paying  the  costs  of  these  proceedings,  he  is  dis- 
charged. 

*POTTER  v.  TUTTLE.       [*254 

Carelessness  in  preparing  law  papers  troublesome 
to  the  court  and  injurious  to  parties. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. June  13,  a  notice  of  retainer  and 
bail  was  served  on  the  agent  of  the  plaintiff's 
attorney.  June  20,  a  declaration  and  notice  of 
rule  to  plead  was  served  on  S.  Jenkins,  attor- 
ney for  the  defendant,  by  affixing  the  same  in 
the  clerk's  office  in  Albany,  the  said  S.  Jenkins 
having  no  agent  appointed  there.  The  plaintiff 
took  a  default,  perfected  his  judgment  and  is- 
sued execution  ;  which  was  now  moved  to  be 
set  aside  for  irregularity,  by  T.  Jenkins,  on 
the  ground  of  his  not  having  been  served  with 
a  declaration.  The  attorney  for  the  plaintiff 
made  affidavit,  that  when  he  received  the  no- 
tice, he  believed,  and  still  believes,  that  the  in- 
itial letter  of  the  Christian  name  of  the  attor- 
ney for  the  defendant  was  S.,  which  was  the 
reason  why  the  declaration  was  not  served  on 
T.  Jenkins.  The  notice  was  produced  in  court. 
There  was  no  affidavit  of  merits. 

By  the  Court,  Marcy,  /.  The  defendant, 
seeking  to  set  aside  the  plaintiff's  proceedings 
solely  on  the  ground  of  irregularity,  must  show 
a  clear  case.  That  is  not  done  here.  The 
plaintiff's  attorney  believed,  at  the  time  of  re- 
ceiving the  notice,  and  still  believes,  that  the 
initial  of  the  name  subscribed  to  the  notice  was 
S.  and  not  T. ;  and  from  an  inspection  of  the 
paper,  the  court  are  satisfied  that  he  might 
well  so  believe. 

The  motion  must,  therefore,  be  denied,  with 
costs. 
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255*]    *LEGG  t>.  KINNEY.  &c. 
Taxation  of  Costs. 


MOTION  to  open  a  default.  The  defendant 
pleaded  non  assumpsit  and  usury,  but 
omitted  to  procure  the  signature  of  counsel  ; 
for  which  cause,  the  plea  was  treated  as  a  nul- 
lity by  the  plaintiff's  attorney,  who  entered  a 
default  as  for  the  want  of  a  plea ;  to  open 
which,  a  motion  was  now  made  on  affidavits 
stating  the  omission  to  have  happened  through 
inadvertence,  and  swearing  to  merits.  The 
plaintiff  submitted  in  opposition  an  affidavit 
containing  upwards  of  40  folios,  setting  forth 
the  declaration,  the  pleas,  notice  of  set  off  at- 
tached to  the  pleas,  and  the  affidavits  and  no- 
tice served  on  him,  on  which  this  motion  is 
founded. 

The  Court  set  aside  the  default,  on  payment 
of  the  costs  of  the  default  and  of  this  motion  ; 
but  directed  that  not  more  than  three  folio 
should  be  allowed  in  the  taxation  for  the  affi- 
davit produced  in  opposition,  as  it  evidently 
had  been  spun  out  for  the  purpose  of  increas- 
ing the  costs. 

Cited  in— 19  Wend.,  115. 


THE  PEOPLE,  ex  rel.  JOSEPH  H.  BORDEN, 

v. 
DELAWARE  COMMON  PLEAS. 

Return  of  Alternative  Mandamus. 

On  the  coming  in  of  the  return  to  an  alternative 
mandamus,  the  papers  on  which  the  original  motion 
was  made  must  be  presented,  and  the  points  stated 
in  writing  in  support  of  the  application. 

MOTION  for  a  mandamus.  An  alternative 
mandamus  having  been  ordered  in  this 
case  at  the  last  term,  directing  the  C.  P.  of 
Delaware  to  vacate  a  rule  refusing  to  quash  an 
appeal,  and  to  quash  the  same,  or  show  cause, 
the  writ,  together  with  the  return  of  the  C.  P. 
thereto,  was  submitted,  and  a  peremptory 
mandamus  asked  for.  The  return  stated  the 
proceedings  in  the  C.  P. ,  viz. :  a  return  of  a 
justice  of  the  peace,  under  the  Fifty  Dollar 
Act,  of  a  cause  tried  before  him,  the  appeal 
bond,  minutes  of  the  trial  of  the  cause  in  the 
C.  P. ,  setting  forth  that  the  plaintiff  in  the  suit 
was  nonsuited,  and  minutes  of  a  motion  made 
256*]  *by  the  plaintiff,  at  a  subsequent  term, 
to  quash  the  appeal,  which  was  denied. 

By  the  Court,  Sutherland,  J.  The  papers 
are  defective.  The  court  are  not  apprised  of 
the  grounds  on  which  the  alternative  manda- 
mus was  ordered.  The  papers  on  which  the 
original  motion  was  made  should  be  presented 
to  the  court  on  the  coming  in  of  the  return  to 
the  alternative  mandamus,  and  the  relator 
should  state  in  writing  the  points  relied  upon 
in  support  of  his  application. 

Motion  denied. 

Cited  in— 10  Wend.,  30. 
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THE  PEOPLE,  ex  rel.  PHELPS, 

v. 
DELAWARE  COMMON  PLEAS. 

Mandamus — Lapse  of  Time. 

Five  years  after  the  final  disposition  of  an  appeal 
cause  in  the  C.  P.  this  court  will  not  interfere,  by 
mandamus,  to  direct  the  quashing  of  the  appeal. 

MOTION  for  a  mandamus.  A  plaintiff  in  a, 
suit  which  had  been  carried  up  by  appeal 
to  the  Delaware  C.  P. ,  was  nonsuited.  Five 
years  afterwards,  application  was  made  to  the 
C.  P.  to  quash  the  appeal  for  a  defect  in  the 
appeal  bond,  which  was  refused.  A  mandamus 
was  now  asked  for,  directing  a  vacatur  of  the 
rule  refusing  the  application,  and  ordering  the 
appeal  to  be  quashed. 

By  the  Court,  Sutherland,  J.  The  bond 
was  palpably  bad,  and  were  the  proceedings 
still  pendente  lite  in  the  C.  P.,  an  alternative 
mandamus  would  be  awarded.  But  after  the 
lapse  of  five  years  subsequent  to  the  final  decis- 
ion of  the  cause,  the  court  deem  it  inexpedient 
to  interfere. 

Motion  denied. 

Cited  in-7  Wend.,  476 ;  10  Wend.,  31 ;  78  N.  Y.,  62  ' 
12  Barb.,  449. 


*CLARK  «.  L.  A.  G.  B.  GRANT.  [*257 

Privilege  from  Arrest  of  Party  Attending  a 
Reference. 

A  party  attending  a  reference  is  entitled  to  priv- 
ilege from  arrest ;  but  it  extends  only  to  a  reason- 
able time  after  the  hearing. 

MOTION  to  discharge  the  defendant  from 
arrest.  The  defendant,  whose  residence  is 
in  the  County  of  Orleans,  attended  a  reference- 
at  Rochester,  in  the  County  of  Monroe,  in  a 
cause  in  which  he  was  a  party.  The  bearing 
before  the  referees  was  closed  Jan.  7,  and  a  re- 
port was  made  Jan.  9,  at  10  o'clock  in  the 
morning.  The  defendant  remained  in  Roches- 
ter to  hear  the  report  of  the  referees,  and  after 
it  was  made,  was  engaged  with  his  counsel  in 
preparing  the  necessary  papers  to  set  the  same 
aside.  At  five  o'clock  P.  M.,  Jan.  9,  he  was 
arrested  on  a  capias  at  the  suit  of  the  plaintiff, 
who  was  the  defendant  in  the  cause  which  had 
been  submitted  to  reference,  and  held  to  bail. 
He  moved  to  be  discharged  from  the  arrest. 

By  the  Court,  Sutherland,  J.  A  party  at- 
tending a  reference  is  entitled  to  privilege,  the- 
same  as  when  attending  a  trial  ;  but  it  lasts 
only  during  the  hearing  and  a  reasonable  time 
after  to  enable  the  party  to  return  to  his  res- 
idence. A  party  might  be  indulged  in  remain- 
ing to  learn  the  verdict  of  a  jury,  who  cannot 
separate,  after  a  cause  is  committed,  until  they 
pronounce  a  verdict.  It  is  not  so  with  a  report 
of  referees.  Referees  may  separate,  and  a  re- 
port may  not  be  made  until  long  after  the 
hearing .  The  party  being  engaged  in  prepar- 
ing to  set  aside  the  report,  gives  him  no  claim 
to  be  exempted  from  arrest. 

Motion  denied. 

Cited  in-54  How.  Pr.,  382;  2  Rob.,  705;  40  Mich... 
732 ;  38  Am.  Rep.,  720  (53  Vt.,  694). 
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JACKSON,  ex  dem.  BOGEKT  ET  AL., 

v. 
8CHAUBER. 

Practice — Costs. 

Where  a  Judgment  in  ejectment  Is  reversed  in  the 
Court  of  Errors,  this  court  will  not  grant  a  rule  to 
pay  costs,  but  leave  the  party  to  make  up  his 
record,  &c. 

MOTION  for  a  rule  for  costs.  The  judgment 
of  this  court  in  this  cause  was  reversed  in 
the  Court  for  the  Correction  of  Errors,  on  a 
258*J  *writ  of  error  prosecuted  by  the  de- 
fendant, and  costs  awarded  to  the  plaintiff  in 
error.  On  filing  the  remittitur,  it  was  moved, 
on  the  part  of  the  defendant  in  this  cause,  that 
the  lessors  of  the  plaintiff  pay  the  costs  awarded 
in  the  Court  of  Errors,  or  show  cause  why  an 
attachment  should  not  issue  against  them. 

By  the  Court,  Sutherland,  J.  The  court 
see  no  reason  for  departing,  in  this  case,  from 
the  ordinary  practice  of  requiring  the  party 
who  has  succeeded  on  his  writ  of  error  to  make 
up  his  record,  issue  execution,  and  obtain  his 
costs  in  the  usual  manner. 

The  motion  is  denied. 


WRIGHT  «.  BLACK. 

Attorney — When  Liable  for  Costs. 

An  attorney  is  liable  for  costs,  where  he  proceeds 
in  a  suit  after  his  client  has  removed  out  of  the 
State,  to  the  amount  of  $100,  whether  costs  accrued 
before  or  after  such  removal. 

MOTION  for  an  attachment.  The  plaintiff 
removed  from  the  State  after  the  cause 
was  at  issue.  His  attorney  subsequently  no- 
ticed the  cause  for  trial,  and  the  defendant 
had  a  verdict.  At  the  last  term,  the  attorney 
was  laid  under  a  rule  to  pay  the  costs  of  the 
defense,  to  the  amount  of  $100,  or  show  cause. 
He  now  showed  for  cause,  that  though  the 
plaintiff  had  been  absent  from  the  State  for  up- 
wards of  a  year,  that  he  was  soon  expected  to 
return,  and  insisted  that  at  all  events  he  was 
liable  only  for  the  costs  subsequent  to  the  no- 
tice of  trial. 

By  the  Court,  Marcy,  J.  The  attachment 
must  go ;  the  absence  of  the  plaintiff  cannot 
be  considered  temporary,  and  the  attorney 
must  pay  to  the  full  amount  allowed  by  the 
14th  rule  of  January  Term,  1799,  which  is  ex- 
plicit on  this  subject. 
Cited  in-2  Rob.,  703 ;  1  Daly,  4. 


259*]        *KISSAM  «.  MORRIS. 

Amendment  of  Certiorari. 

A  certiorari  may  be  amended,  though  a  term  in- 
tervenes between  ite  teste  and  return. 

Citation— 9  Johns.,  386. 

MOTION  to  quash  a  certwrari  to  a  justice. 
A  term  intervened  between  its  teste  and 
return.    The  motion  was  denied  by  the  court, 
a  certiorari  being  held  to  fall  within  the  prin- 
WEND.  2. 


ciple  applicable  to  final  process,  which  is  al- 
lowed to  be  amended,  although  mesne  process 
cannot  be  amended.  9  Johns.,  386. 

Leave  was  given  to  amend,  on  payment  of  costs 
of  motion. 


WILEY  9.  MOORE. 

Amendment  of  Pleading. 

Under  the  rule  allowing  an  amendment  as  of 
course,  the  plaintiff  cannot  add  words,  giving  a  new 
and  distinct  cause  of  action  from  that  originally 
set  forth. 

Citation— 18  Johns.,  310. 

MOTION  to  strike  out  words  in  an  amended 
count  of  a  declaration.  After  receiving 
a  plea,  and  within  20  days,  the  plaintiff  amend- 
ed his  declaration  in  slander,  by  adding  other 
and  additional  slanderous  words,  which  he 
claimed  to  have  a  right  to  do,  under  the  8th 
rule  of  April  Term,  1796,  permitting  an  amend- 
ment as  of  course. 

By  the  Court,  Sutherland,  J.  The  court 
have  said  that  the  plaintiff  cannot  amend  his 
declaration,  nor  the  defendant  his  plea,  as  of 
course,  within  the  20  days,  by  adding  a  new 
count  or  a  new  plea.  18  Johns.,  310.  This 
case  falls  within  the  spirit  of  those  decisions. 
Adding  the  speaking  of  words  giving  a  cause 
of  action,  new  and  distinct  from  that  original- 
ly set  forth,  is  equivalent  to  adding  a  new  count. 

Motion  granted. 

Cited  in— 8  Wend.,  611 ;  9  How.  Pr.,  141 ;  22  How. 
Pr.,  231 ;  13  Abb.  Pr.,  270. 


*THE  PEOPLE,  ex  rel.  MATTICE,  [*26O 

v. 
SCHOHARIE  COMMON  PLEAS. 

Justice  Court — Appeal  and  Certiorari. 

Where  an  error  occurs  before  a  justice  on  the 
trial  of  a  cause,  whether  with  or  without  a  jury, 
the  remedy  is  by  appeal.  In  all  other  cases  the 
remedy  is  by  certiorari. 

MOTION  for  a  mandamus.   At  the  last  term 
an  alternative  mandamus  was  directed  in 
this  case  (1  Wend.,  316),  and  the  return  of  the 
C.  P.  now  coming  in,  showing  cause,  &c.,  a 
peremptory  mandamus  was  asked  for. 

By  the  Court,  Sutherland,  J.  On  further 
reflection,  we  are  satisfied  that  the  C.  P.  de- 
cided correctly,  in  quashing  the  appeal.  The 
remedy  of  the"  party  was  by  certiorari.  An  ap- 
peal lies  where  a  suit  is  tried  before  a  justice, 
and  judgment  is  rendered  either  upon  a  ver- 
dict or  without  any  jury  trial,  and  either  party 
conceives  himself  aggrieved  by  such  judgment. 
Stats.,  Vol.  VI.,  ch.  295.  The  statute  contem- 
plates a  trial  on  the  merits.  In  this  case  the 
trial  was  not  on  the  merits,  but  on  a  collateral 
point,  and  which,  besides,  was  wholly  irregu- 
lar. The  justice,  as  he  returns,  nonsuited 
the  plaintiff,  but  it  was  not  a  judgment  of 
nonsuit  which  was  rendered  ;  it  was  a  dis- 
continuance of  the  action,  and  no  more,  on 
the  assumption  on  which  the  justice  proceeded, 
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viz.:  that  the  plaintiff  did  not  appear  at  the 
time  to  which  the  cause  had  been  adjourned. 
The  motion  for  a  peremptory  mandamus  is, 
therefore,  denied. 
Motion  denied. 


THE  PRESIDENT,   &c.,   of  the  ONTARIO 
BANK 

LANSING. 

Sale  under  Fi.  Fa.,  Set  Aside  for  Mistake. 

Where  on  the  sale  of  property  under  a  fi.  fa.  a 
plaintiff  inadvertently  bids  a  sum  less  than  the 
amount  of  his  execution,  the  sale  on  his  application 
will  be  set  aside,  and  a  resale  ordered. 

MOTION  by  plaintiff  to  vacate  a  sale  under 
execution.  Six  lots  in  the  City  of  Albany 
were  sold  by  virtue  of  a  fieri  facias,  and  bought 
in  by  the  assignee  of  the  judgment,  for  the  sum 
of  $2,560 ;  the  amount  directed  to  be  levied 
on  the  execution  was  $1,872.86,  with  interest 
from  Mar.  9.  1828.  Previous  to  the  sale,  the 
26 1  *]  defendant  in  the  execution  proposed  *to 
the  assignee  certain  terms  on  which  the  property 
should  be  sold, by  which  it  was  provided.among 
other  things.that  out  of  the  proceeds  of  the  sales, 
a  mortgage  executed  by  the  defendant,  which 
was  a  lien  upon  the  lots  senior  to  the  judgment, 
should  be  first  paid  and  satisfied,  to  which  the 
assignee  of  the  judgment  assented.  The  amount 
due  on  the  mortgage  was  $2,331.71.  After  the 
sale,  the  assignee  of  the  judgment  obtained  an 
assignment  of  the  mortgage,  and  of  the  bond 
executed  as  a  collateral  security,  when  he  was 
called  upon  by  the  defendant  to  surrender  the 
bond,  alleging  that,  according  to  the  terms  of 
sale,  the  bond  was  paid  and  satisfied.  The 
purchaser  not  having  obtained  a  certificate  of 
sale  from  the  sheriff,  now  applied  to  the  court 
to  vacate  the  sale,  under  the  apprehension  that 
if  the  purchase  should  be  considered  as  made 
under  the  terms  of  sale  proposed  by  the  de- 
fendant, so  that  the  mortgage  should  be  con- 
sidered as  paid  and  satisfied,  the  whole  amount 
of  the  bid  for  the  property,  after  adding  the 
interest  of  the  mortgage,  would  be  only  $218.- 
29,  on  the  payment  of  which  by  a  junior  judg- 
ment creditor,  the  purchaser  would  lose  his 
claim  upon  the  lots,  and  be  remediless  for  the 
amount  of  the  moneys  he  paid  on  obtaining  an 
assignment  of  the  mortgage. 

By  the  Court,  Marcy,  J.  The  peculiar  cir- 
cumstances of  this  case  might  lead  to  difficul- 
ties and  embarrassments.  The  purchaser,  who 
is  the  assignee  of  the  judgment,  intimating  his 
intention  to  have  bid  for  the  property,  sold  a 
sufficient  amount  to  pay  and  satisfy  his  judg- 
ment, in  case  a  redemption  was  sought  by  the 
defendant  or  a  junior  judgment  creditor  ;  and 
having,  in  fact,  bid  for  the  same  a  sum  suffi- 
ciently great  to  effect  that  object,  is  entitled  to 
have  his  rights  placed  beyond  the  reach  of  con- 
troversy. The  embarrassments  which  exist  in 
the  case  grow  out  of  the  agreement  with  the 
defendant  respecting  the  application  of  the  pro 
ceeds  of  the  sale  to  the  satisfaction  of  the  mort- 
gage. We  perceive  no  objections  to  granting 
the  motion,  which  is  accordingly  granted,  and  a 
new  sale  ordered  at  the  expense  of  the  assignee 
262*]  of  the  judgment,  *he  stipulating  at  a 
future  sale  to  bid  at  least  the  sum  of  $218.29, 
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the  sum  heretofore  bid  over  and  above  the 
amount  of  the  mortgage. 

Cited  in— 2  Wend.,  604 ;  12  Wend.,  254 ;  15  Abb.  Pr., 
262 ;  39  Super.,  533 ;  66  Ind.,  339 :  20  Kan.,  691. 


THE  PEOPLE,  ex  rel.  I.  WILDER,  Sheriff  of 
GENESEE, 

C.  C.  CHURCH. 

Attachment. 

The  remedy  against  a  defendant  who  possesses 
himself  of  his  property  after  levy,  is  not  by  attach- 
ment. 

MOTION  for  an  attachment.  The  defend- 
ant, an  imprisoned  debtor  on  the  limits 
of  the  jail  of  the  County  of  Genesee,  was  pos- 
sessed of  a  gold  watch  of  the  value  of  $200, 
which  he  was  exhibiting  in  the  bar-roon  of  an 
inn  in  the  Village  of  Batavia  to  a  number  of 
persons, boasting  of  its  value  and, among  others, 
urged  it  upon  the  attention  of  an  attorney  who 
was  present,  who  took  it  and  delivered  it  to  a 
deputy-sheriff  also  present,  in  whose  hands  he 
had  put  an  execution  against  the  defendant  for 
about  $150.  The  deputy  advertised  the  watch 
for  sale,  and  on  the  day  of  sale  it  was  again 
exhibited,  passing  from  hand  to  hand,  when 
the  defendant  snatched  it  from  the  hands  of  a 
person  in  whose  possession  it  was,  and  walked 
off  with  it  The  sheriff,  upon  this  state  of 
facts,  applied  for  an  attachment. 

By  the  Court,  Marcy,  /.  This  is  not  a  case 
in  which  the  court  will  award  an  attachment. 
An  attachment  will  issue  for  a  rescue  on  mesne 
but  not  on  final  process.  The  sheriff  possessed 
as  much  power  as  the  court  can  give  him  by 
the  issuing  of  an  attachment.  He  "might  have 
commanded  what  force  he  wanted  to  prevent 
the  carrying  off  of  the  watch.  Besides,  he  is 
entitled  to  his  action  against  the  defendant. 

Motion  denied. 


*THE  PEOPLE,   ex  rel.  S.   WHIT-  [*263 

MARSH, 

NEW  YORK  COMMON  PLEAS. 

Suit  on  Recognizance  of  Bail — Stay  of  Proceed- 
ings. 

In  a  suit  on  recognizance  of  bail,  where  the  de- 
fendant in  the  original  action  is  in  confinement  as 
an  imprisoned  debtor  in  another  State,  the  proceed- 
ings will  be  stayed,  and  time  to  surrender  him  after 
his  liberation  from  confinement  will  be  given. 

MOTION  for  a  mandamus.  A  suit  on  re- 
cognizance of  bail  was  commenced  against 
G.  S.  Bibby,  as  the  manucaptor  of  C.  A.  Van- 
denheuvel.  On  the  return  of  the  process,  the 
defendant  obtained  an  order  from  the  C.  P., 
enlarging  the  time  to  surrender  until  the  next 
term  of  the  court,  on  producing  satisfactory 
evidence  that  Vandenheuyel  was  an  impris- 
oned debtor  within  the  limits  of  the  jail  in 
New  Haven,  in  the  State  of  Conn. :  which  or- 
der was  enlarged  from  term  to  term  until  No- 
vember, 1828,  when  it  appearing  thatVanden- 
heuvel  still  remained  a  prisoner  for  debt  at 
New  Haven,  the  court  made  an  order  staying 
the  proceedings  in  the  suit  on  the  recogniz- 
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ance,  and  giving  the  defendant  time  to  sur- 
render him  until  the  expiration  of  30  days  aft- 
er his  discharge  from  imprisonment.  A  mo- 
tion was  now  made  for  a  mandamus,  directing 
the  C.  P.  to  vacate  that  rule,  which  was  de- 
nied by  the  Court,  the  order  of  the  Common 
Pleas  being  approved  as  correct  and  proper. 


THE  PEOPLE,  ex  rel.  S.  C.  PARKER, 
ONONDAGA  COMMON  PLEAS. 

Plea  of  Title  in  Justice  Courts — Costs — Statute. 

A  plea  of  title  may  be  put  in,  in  a  justice's  court, 
in  any  action  wherein  the  title  to  land  in  anywise 
comes  in  question :  and  the  plaintiff  succeeding  in 
the  C.  P.,  is  entitled  to  double  costs,  though  the  de- 
fendant there  puts  in  a  different  plea. 

Citations— 6  N.  Y.  Stat.,  ch.  283 ;  1  B.  L.,  390. 

MOTION  for  a  mandamus.  The  relatpr  was 
sued  before  a  justice,  by  the  Commission- 
ers of  Highways  of  the  Town  of  Marcellus,  for 
obstructing  a  highway,  and  a  penalty  of  $5 
claimed  of  him.  The  relator  interposed  a  plea 
of  title,  and  entered  into  a  recognizance  to  ap- 
pear and  put  in  special  bail  in  a  suit  to  be  com- 
menced in  the  C.  P.  for  the  same  cause  of  ac- 
tion. A  suit  was  commenced  in  the  C.  P.,  for 
the  same  cause  of  action,  in  which  the  defend- 
ant pleaded  nil  debit.  The  cause  was  tried,  and 
the  jury  found  a  verdict  for  $5  debt  and  six 
cents  costs;  and  on  the  motion  of  the  plaint- 
iffs, the  court  awarded  double  costs  to  be  paid 
264*J  by  *the  defendant.  To  set  aside  the 
rule  granting  such  costs,  a  mandamus  was 
asked  for. 

By  the  Court,  Marcy,  J.  The  law  relative 
to  pleading  title  in  justice's  courts,  is  altered 
by  the  Statute  of  1824,  Stat.,  vol.  VI.,  ch.  283. 
Formerly  a  plea  of  title  could  be  interposed 
only  in  an  action  for  trespass  on  land  or  other 
real  estate.  1  R.  L.,  390.  Now  it  may  be  "in 
any  action  wherein  the  title  to  land  shall  in 
anywise  come  in  question."  The  defendant 
having  put  in  his  plea  and  entered  into  the 
recognizance,  the  justice  was  deprived  of  juris- 
diction, and  the  plaintiffs  had  a  right  to  com- 
mence their  suit  for  the  same  cause  of  action 
in  the  C.  P.,  and  prevailing,  were  entitled  to 
double  costs.  The  plea  of  nit  debit  was  bad,  as 
the  statute  prescribes  that  the  defendant  in 
such  cases  shall  plead  only  a  justification  by 
title,  and  might  have  been  demurred  to;  but 
the  plaintiffs  choosing  to  go  to  trial  upon  it, 
does  not  deprive  them  of  their  right  to  double 
costs. 

Motion  denied. 

Overruled— 7  Wend.,  298. 
Cited  in— 34  N.  Y.,  455 ;  20  How.  Pr.,  20 :  12  Abb. 
Pr.,  84. 


THE  PEOPLE,  ex  rel.  D.  BEACH, 

v. 
SENECA  COMMON  PLEAS. 

Mandamus — Lapse  of  Time. 

A  mandamus  will  not  be  granted  where  parties 
have  acquiesced  a  year  in  the  proceedings  sought  to 
be  set  aside. 
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MOTION  for  a  mandamus.  The  relator  re- 
covered a  judgment  before  a  justice 
against  a  constable  and  his  sureties,  the  form- 
er having  made  himself  liable  in  relation  to  an 
execution  issued  on  a  judgment  in  favor  of 
the  relator  against  J.  Knox,  S.  Scutt  and  J. 
Stark.  The  defendants  appealed.  On  the  trial 
of  the  cause  in  the  C.  P.,  in  Feb.,  1828,  it  was 
discovered  that  the  justice,  in  stating  the  de- 
mand of  the  plaintiff,  had  stated  that  the  ac- 
tion before  him  was  brought  on  a  judgment 
against  J.  Knox  and  S.  Scutt,  omitting  the 
name  of  J.  Stark.  The  C.  P.  permitted  the 
plaintiff  to  withdraw  a  juror,  and  the  plaintiff 
on  the  next  day  applied  for  a  rule  that  the 
justice  amend  his  return,  which  the  court  re- 
fused, and  directed  the  defendant's  attorney  to 
impanel  a  jury,  on  the  ground  that  they  had 
erred  in  allowing *the  plaintiff  towith-[*265 
draw  a  juror  without  the  consent  of  the  de- 
fendants. A  jury  was  impaneled,  who,  under 
the  directions  of  the  court,  found  a  verdict  for 
the  defendants.  The  plaintiff  excepted  to  the 
opinions  of  the  court,  and  brought  a  writ  of 
error;  but  being  now  advised  that  a  mandamus 
and  not  a  writ  of  error  is  the  proper  remedy, 
he  accordingly  applies  for  a  mandamus,  direct- 
ing the  C.  P.  to  set  aside  the  verdict  and  judg- 
ment rendered  thereon,  and  to  grant  the  rule 
for  an  amendment  of  the  return  of  the  justice. 

By  the  Court,  Sutherland,  J.  The  motion 
is  denied.  Here  has  been  a  delay  of  a  year  since 
the  happening  of  the  errors  complained  of, 
and  the  fact  of  the  party's  having  been  advised 
that  his  remedy  was  by  writ  of  error,  furnishes 
no  excuse.  This  court  will  not  by  mandamus 
disturb  proceedings  in  which  parties  have  so 
long  acquiesced. 

Cited  in-78  N.  Y.,  62 ;  12  Barb.,  450 ;  52  How.  Pr., 
347. 


WILSON  v.  WHITE. 

Relaxation  of  Cost* — Attorney's  Fees. 

An  attorney's  fee,  on  trial  or  on  argument,  may 
be  charged,  although  the  attorney  does  not  in  fact 
attend. 

Where  a  motion  is  suspended  by  consent,  brief 
and  fee  are  not  taxable. 

MOTION  for  relaxation  of  costs.  An  attor- 
ney's fee  was  allowed  by  the  commission- 
er on  hearing  before  referees,  at  the  day  for 
which  the  same  was  noticed,  and  at  an  ad- 
journed meeting;  and  the  same  fee  was  taxed 
for  three  terms,  when  the  cause  was  noticed 
for  argument  on  a  motion  by  the  defendant  to 
set  aside  the  report  of  the  referees.  It  appeared 
that  the  attorney  had  not  in  fact  attended 
either  at  the  hearing  before  the  referees  or  at 
term,  but  counsel  had  attended. 

By  the  Court,  Marcy,  J.  In  the  fee  bill,  the 
allowance  to  counsel  is  for  the  trial  of  a  cause, 
or  arguing  a  demurrer,  or  a  special  verdict,  or 
case,  or  in  error,  or  attending  prepared  for 
such  trial  or  argument  in  pursuance  of  notice. 
The  same  sum  Is  allowed  to  the  attorney  for 
arguing  demurrer,  special  verdict,  case  or  in 
error.  The  alternative  of  attending  prepared, 
however,  is  omitted  and,  probably,  because  it 
would  have  been  tautologous.  The  only  ques- 
tion is,  whether  the  charge  should  be  made 
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when  the  attorney  does  not,  in  fact,  attend. 
The  court  are  of  opinion  that  it  may  be  made. 
The  fee  bill  gives  the  attorney  a  fee  for  argu- 
266*]  ing  a  demurrer,  &c.,  *although  it  is 
well  known  that  an  attorney  as  such  never,  in 
fact,  argues  a  cause  in  court,  none  but  counsel 
being  heard.  The  allowance,  therefore,  is  not 
made  for  his  attendance;  for  if  he  did  attend, 
he  could  not  be  heard;  it  is  for  preparing  the 
cause  for  argument,  advising  with  counsel. 
&c.  The  costs  were,  therefore,  correctly  taxed 
in  this  particular. 

There  were  several  other  items  of  less  conse- 
quence objected  to,  some  of  which  were  sus- 
tained; amongst  which  was  a  charge  of  a  brief 
and  fee  on  a  motion  which  was  not  made  after 
notice  by  arrangement  between  the  parties, 
and  on  that  account  a  relaxation  was  ordered. 

Cited  in— 5  Wend.,  104 ;  19  Wend.,  127 ;  3  Hill,  449 ; 
4  Hill,  55  ;  3  How.  Pr.,  234 ;  4  How.  Pr.,  124. 


THE  PEOPLE,  ex  rel.  PELEG  GALLUP, 

v. 
ARCHIBALD  GREEN. 

Term  of  Office  of  a  Sheriff  Elected  to  Fill  Va- 
cancy. 

A  sheriff  elected  in  Sep.,  1826,  to  supply  a  va- 
cancy occasioned  by  the  death  of  his  predecessor, 
who  took  his  office  on  Jan.  1,  1826,  holds  his  office 
for  three  years ;  and  an  election  of  another  person 
in  Nov.,  1828,  under  an  impression  that  the  term  of 
the  former  expired  in  Jan.,  1829,  is  void. 

Citations— N.  Y.  St.  Convention,  160,  384;  Sess. 
Laws,  1823,  419. 

MOTION  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto.  Archibald 
Green  was  elected  sheriff  of  the  County  of 
Cayuga,  at  a  special  election  holden  Sep.  4, 
1826,  in  pursuance  of  a  proclamation  of  De 
Witt  Clinton,  then  Governor  of  the  State,  is- 
sued in  consequence  of  the  death  of  Stephen 
W.  Hughes,  who,  at  the  general  election  in 
Nov. ,  1825,  was  chosen  sheriff  of  Cayuga,  and 
Jan.  1,  thereafter,  took  upon  himself  the  duties 
of  the  office,  which  he  continued  to  discharge 
until  July  19,  1826,  when  he  died.  At  the  gen- 
eral election  in  Nov.,  1828,  the  relator  was 
elected  sheriff  of  Cayuga,  and  Jan.  1  last,  gave 
bail  according  to  law,  took  the  oath  of  office, 
and  demanded  the  office  from  the  relator, 
which  he  declined  to  surrender,  claiming  that 
the  term  for  which  he  was  elected  had  not  yet 
expired. 

Mr.  B.  F.  Butler,  for  relator.  The  Con- 
stitution gives  the  power  of  passing  laws  on  the 
subject  of  elections  to  the  Legislature.  The 
Act  under  the  new  Constitution  Regulating 
Elections,  passed  Apr.  17,1822,  Stats., Vol. VI., 
a,  267,  made  no  provision  for  vacancies  hap- 
pening by  the  death  of  sheriffs  or  clerks,  which, 
however,  was  supplied  by  the  Act  of  Apr.  24, 
1823,  Stats., Vol.  VI.,  b,  418,  directing,  in  case 
26 7* J  of  a  'vacancy  by  death  or  otherwise, 
in  the  office  of  the  sheriff  or  clerk  of  any  county, 
a  special  election  to  be  holden  to  fill  the  va- 


NOTK.— Quo  warranto  to  try  title  to  a  public  office. 

An  information  in  the  nature  of  a  quo  warranto 
lies  to  correct  the  unlawful  usurpation  of  a  pul>lic 
office.  See  People  v.  Van  Slyck,  4  Cow.,  297,  note. 
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cancy,  and  declaring  that  any  officer  so  elected 
should  continue  to  hold  their  offices  until  the 
next  general  election  for  such  officers.  This 
was  a  legislative  exposition  of  the  Constitution, 
almost  cotemporaneous  with  its  adoption,  by  a 
Legislature  who  must  be  supposed  to  have  well 
understood  the  intentions  of  the  f  ramers  of  that 
instrument  :  and  by  declaring  that  the  persons 
chosen  at  such  special  elections  should  hold  un- 
til the  next  general  election,  they  evidently 
meant  they  should  hold  until  the  next  triennial 
election,  and  no  longer.  The  omission  in  the 
revision  of  the  election  law  to  re-enact  this  pro- 
vision, affords  no  evidence  of  a  different  view 
of  the  question  by  the  Legislature  in  1827.  On 
the  contrary,  the  provisions  of  the  8th  section 
of  that  statute,  recognizing  the  distinction  of  an 
election  to  supply  a  vacancy,  and  an  election 
for  the  constitutional  term,  supports  the  con- 
struction of  the  Legislature  of  1823. 

The  first  clause  of  the  8th  section  of  the  4th 
article  of  the  Constitution  declares  that  sher- 
iffs and  clerks  of  counties,  &c.,  shall  be  chosen 
once  in  every  three  years,  and  as  often  as  va- 
cancies shall  happen.  The  first  election  of  sher- 
iffs was  to  be  holden  in  Nov.  1822  ;  the  office 
to  commence  Jan.  1,  1823,  and  the  political 
year  is  made  to  commence  Jan.  1.  The  term 
of  office  of  sheriffs  first  elected,  therefore,  ex- 
pired Jan.  1, 1826,  and  those  elected  at  the  sec- 
ond general  election  Jan.  1,  1829.  Give  effect 
to  the  words  every  three  years,  and  the  ques- 
tion is  placed  beyond  controversy,  that  the  con- 
vention intended  there  should  be  a  triennial 
election  of  those  officers,  and  if  a  vacancy  oc- 
curred in  the  meantime,  that  the  person  elected 
to  fill  such  vacancy  should  hold  only  to  make 
up  the  term  of  the  former  incumbent.  The 
language  used  in  a  subsequent  clause  of  the 
same  article,  where  power  is  given  to  remove  a 
sheriff  at  any  time  within  the  three  years  for 
which  he  shall  be  elected,  does  not  conflict  with 
our  construction.  These  words  cannot  be  con- 
sidered as  fixing  the  duration  of  the  office;  for 
that  was  not  the  subject  respecting  which  the 
Convention  was  then  expressing  their  views, 
which  *was  the  conferring  a  power  of  [*268 
removal.  The  duration  of  office  had  already 
been  provided  for,  and  was  here  mentioned 
only  incidentally.  By  reference  to  the  history 
of  the  proceedings  of  the  Convention  (Carter 
&  Stone's  Debates  of  the  Convention,  159,  160, 
384,  388,  389),  it  will  be  seen  that  the  clause  re- 
specting the  removal  of  those  officers,  formed 
no  part  of  the  original  proposition  as  to  this  sec- 
tion, and,  therefore,  the  words  of  that  clause, 
which  will  be  urged  against  us,  are  not  enti- 
tled to  the  consideration  which  probably  will 
be  claimed  for  them.  Besides,  it  is  against  the 
cardinal  rules  of  construction  to  give  effect  to 
a  subsequent  clause,  if,  by  so  doing,  the  main 
object  of  the  statute  is  defeated. 

All  officers  who  are  appointed,  hold  their  of- 
fice for  a  term  certain.  7th,  9th  and  12th  sec- 
tions of  Art.  4,  and  6th  section  of  Art.  5.  Not 
so  as  to  officers  elected,  except  the  Governor  of 
the  State  ;  and  the  exception  proves  the  rule, 
as  in  the  case  of  that  officer,  there  can  be  no 
vacancy.  This  marked  difference  is  not  acci- 
dental, nor  is  the  distinction  arbitrary.  When 
a  vacancy  occurs  in  an  office  held  by  appoint- 
ment, it  is  easily  supplied;  but  it  is  not  so  when 
it  occurs  in  an  elective  office,  when  a  special 
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election  is  rendered  necessary,  causing  trouble, 
inconvenience  and  expense. 

By  the  construction  we  contend  for,  the  har- 
mony of  the  system  established  by  the  Consti- 
tution, requiring  the  elections  to  be  on  the  same 
day,  is  preserved.  By  a  contrary  construction, 
in  a  few  years,  but  for  the  amendment  of  the 
law,  special  elections  would  have  been  neces- 
sary every  month  in  the  year. 

There  are  arguments,  ab  inconvenienti,  which 
in  a  question  of  this  kind,  admitting  of  doubt, 
are  entitled  to  consideration.  If  the  defendant 
holds  for  three  years,  from  what  time  does  his 
term  commence  ?  Is  it  from  the  last  day  of 
the  election  ;  from  the  time  of  the  canvass  of 
the  votes  ;  from  the  date  of  the  certificate  of 
his  election  ;  or  from  the  time  he  gave  bail  and 
took  the  oath  of  office  ?  If  the  construction  on 
the  other  side  is  correct,  the  defendant  will  not 
only  have  the  office  three  years,  but  will 
be  entitled  to  hold  over  from  Sep.,  1829,  until 
Jan.,  1830,  unless  the  Legislature  authorize  a 
special  election;  and  if  they  do,  a  special  elec 
269*]  tion  *will  be  necessary  for  all  time  to 
come  ;  and  extending  this  to  every  county  in 
the  State,  would  produce  great  inconvenience. 
The  right  to  hold  over,  though  a  correct  prin- 
ciple when  adopted  from  necessity,  should  not 
be  created  by  construction  ;  but  rather  the 
power  to  elect  should  be  returned  to  the  peo- 
ple, conformably  to  the  genius  of  the  Constitu- 
tion, and  the  principle  upon  which  it  is  based, 
that  all  sovereignty  resides  in  the  people. 

Mr.  A. Van  V echten,  for  defendant,  said 
that  the  court  would  decide  this  case  without  re- 
gard to  legislative  construction.  He  had  heard 
of  legislative  expositions,  but  knew  not  what 
respect  they  were  entitled  to,  when  the  ques- 
tion was,  whether  the  Legislature  had  not  tran- 
scended the  powers  given  them  by  the  Consti- 
tution. It  is  the  high  prerogative  of  this  court 
to  see  that  the  charter  which  the  people  have 
.given,  and  which  has  been  adopted  as  the  fun- 
damental law  of  the  land,  is  not  violated,  and 
that  each  branch  of  the  government  is  kept 
within  its  appropriate  sphere  of  action.  In 
shortening  the  term  of  office,  the  Legislature, 
by  the  Act  of  1823,  exceeded  their  authority. 
They  had  the  right  to  provide  for  a  special 
•election;  but  could  not  change  the  tenor  of  the 
office.  An  Act  of  the  Legislature,  acquiesced  in 
for  a  length  of  time,  might  be  entitled  to  some 
•consideration  ;  but  here  the  objectionable  pro- 
vision of  the  Act  of  1823  was  omitted  in  the 
Act  of  1827. 

A  sheriff,  when  elected,  holds  his  office  for 
three  years.  He  is  ineligible  for  the  next  three 
years  after  the  termination  of  his  office  ;  and 
he  may  be  removed  at  any  time  within  the  three 
years  for  which  he  is  elected,  on  charges  pre- 
sented against  him.  Art.  4,  sec  8. 

It  is  said,  that  being  elected  to  supply  a  va- 
cancy, necessarily  supposes  a  continuance  of  a 
term.  But  it  is  not  so.  When  the  officer  dies, 
the  office  ceases  ;  it  returns  to  the  people;  and 
on  a  new  election,  a  new  term  is  created.  The 
officer  holds  the  trust  as  a  gift  from  the  people, 
for  the  term  designated  by  the  Constitution. 
How  can  the  person  elected  occupy  the  unex- 
pired  term  of  an  office  which  has  ceased  ?  It 
is  not  a  necessary  implication  that  the  person 
27O*]  who  is  elected  *to  supply  a  vacancy 
shall  hold  only  during  the  remainder  of  the 
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term  of  his  predecessor.  Such  implication  can 
arise  only  from  the  provisions  of  the  Constitu- 
tion, none  of  which  require  ,  that  implication 
shall  be  resorted  to.  The  Constitution  contem- 
plates vacancies  ;  the  Legislature  arc  author- 
ized to  enact  the  necessary  laws  relative  to  elec- 
tions ;  but  no  power  is  given  to  them  to  re- 
strict the  term  of  office. 

The  object  of  the  convention  in  fixing  the 
term  of  office  of  sheriffs  at  three  years,  was  by 
giving  some  degree  of  permanency  to  the  sta- 
tion, to  induce  men  of  respectability  and  prop- 
erty to  accept  it ;  and  when  elected,  that  they 
might  act  independently  of  popular  favor  ;  so 
to  remove  temptations  to  a  neglect  of  duty  or 
corrupt  conduct  whilst  holding  the  office,  they 
are  made  ineligible  for  three  years  after  the  ter- 
mination of  their  offices.  The  construction 
contended  for  by  the  relator  would  defeat  this 
intention,  for  if  but  six  months  of  the  term  of 
a  predecessor  was  left  unexpired,  who  would 
accept  the  office  for  that  short  period,  and 
thereby  become  ineligible  for  three  years  ? 
The  practice  under  the  former  Constitution,  in 
relation  to  the  appointment  of  sheriffs,  forti- 
fies the  construction  we  contend  for  ;  by  it,  it 
was  ordained  that  sheriffs  should  be  annually 
appointed,  yet  never  was  it  pretended,  that  if 
a  vacancy  happened  and  a  new  appointment 
was  made,  that  the  person  appointed  to  supply 
the  vacancy,  held  only  to  the  expiration  of  the 
term  of  service  of  his  predecessor.  The  re- 
quirement of  the  Constitution, that  sheriffs  shall 
be  chosen  once  in  every  three  years,  is  satisfied 
by  a  construction  that  an  election  shall  not  be 
held  for  those  officers,  oftener  than  once  in 
every  three  years,  except  in  cases  of  vacancies. 

Arguments  ab  inconvenienti  are  always  dan- 
gerous; when  practicable,  it  is  best  to  abide  by 
the  plain,  common  sense  meaning  of  a  statute. 
Whatever  inconveniences  might  have  existed  in 
cases  of  elections  to  supply  vacancies,  they  are 
all  obviated  by  the  revised  Act  of  1827. 

Mr.  G.  C.  Bronspn,  Atty-Qen.,  in  reply. 
The  Constitution  is  imperative,  that  sheriffs 
shall  be  chosen  by  the  electors  of  the  respect- 
ive counties,  once  in  every  three  years,  and 
*as  often  as  vacancies  shall  happen.  A  [*27 1 
law,  and  more  especially  a  Constitution,  is  to 
be  so  construed  as  to  give  effect  to  every  word, 
and  especially  to  every  proposition.  The  con- 
struction on  the  other  side  rejects  the  provision 
for  elections,  when  vacancies  happen,  and  ren- 
ders it  insensible  and  unmeaning. 

The  term  "vacancy"  necessarily  supposes  an 
unexpired  term.  By  the  decease  of  an  incum- 
bent, the  term  is  not  ended ;  the  incumbent 
only  is  gone  :  and  when  a  person  is  elected  to 
supply  a  vacancy,  he  holds  for  the  residue  of 
the  term  of  his  predecessor.  The  Convention 
had  a  meaning  in  framing  this  section  of  the 
Constitution,  lor  there  is  no  similar  provision 
respecting  other  officers.  The  commencement 
of  the  political  year  is  fixed,  and  an  election  is 
contemplated  every  three  years  in  reference  to 
it.  Such  election  has  been  h olden;  the  relator 
has  been  elected,  and  is  entitled  to  the  office. 

The  latter  clause  of  the  8th  section  of  the  4th 
article  cannot  be  considered  as  expressive  of 
the  sense  of  the  Convention,  in  relation  to  the 
term  of  office.  It  solely  provides  for  the  re- 
moval of  officers  on  charges  presented  ;  and 
what  is  said  in  relation  to  the  tenure  of  office 
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is  wholly  incidental.  The  words  used  in  the 
last  clause  of  the  section  are  synonymous  to 
time,  term  or  period  ;  that  is,  the  officer  may 
be  removed  on  charges  presented,  at  any  time 
during  the  term  for  which  he  is  elected. ^  The 
provisions  of  this  section  are  separate,  distinct 
and  independent,  as  much  so  as  if  thrown  into 
several  sections ;  relating  to  the  same  subject, 
they  were  incorporated  into  one. 

No  argument  can  be  drawn  from  the  pro- 
visions of  the  old  Constitution,  or  from  the 
practice  under  it  relative  to  the  appointment 
of  sheriffs.  In  the  old  Constitution  there  was 
no  provision,  as  in  the  new,  to  supply  vacan- 
cies. The  cases,  therefore,  are  dissimilar,  and 
whatever  the  practice  may  have  been,  it  does 
not  help  the  defendant.  If  there  are  serious 
doubts  as  to  the  construction  which  the  Con- 
stitution should  receive,  the  Acts  of  the  Legps- 
lature  in  reference  to  this  subject  may  with 
propriety  be  looked  into.  They  were  contem- 
poraneous expositions  by  the  immediate  repre- 
272*]  sentatives  of  the  *people,  and  like  the 
papers  of  the  Federalist,  in  reference  to  the 
Constitution  of  the  U.  S.,  may  be  consulted 
with  advantage.  The  Act  of  1823  explicitly 
shows  the  sense  of  the  Legislature,  that  the 
person  elected  should  hold  only  for  the  unex- 
pired  term,  and  the  Act  of  1827  proceeds  upon 
the  same  principle. 

The  defendant  claiming  to  hold  an  office, 
after  the  people  have  elected  another  to  fill  it, 
should  show  a  clear  case,  or  the  motion  ought 
to  be  granted. 

By  the  Court,  Marcy,  J.  This  case  involves 
the  construction  of  that  provision  in  the  Con- 
stitution of  this  State  which  relates  to  the  of- 
fice of  sheriff.  The  8th  section  of  the  fourth 
article  declares  that  sheriff s,&c.  .shall  be  chosen 
by  the  electors  of  the  respective  counties,  once 
in  every  three  years,  and  as  often  as  vacancies 
shall  happen  ;  they  shall  hold  no  other  office, 
and  be  ineligible  for  the  next  three  years  after 
the  termination  of  their  offices  ;  and  the  Gov- 
ernor may  remove  them  at  any  time  within  the 
three  years  for  which  they  shall  be  elected. 
These  are  all  the  provisions  of  the  Constitution 
having  a  direct  bearing  on  the  subject  now  be- 
fore us.  There  is  no  express  designation  of  the 
term  for  which  sheriffs  shall  hold  their  offices, 
but  it  is  fixed  at  three  years  by  the  strongest 
implication. 

The  question  now  under  consideration  does 
not  arise  on  the  application  of  these  provisions 
to  ordinary  cases,  but  to  a  case  somewhat  vary- 
ing from  them,  yet  such  as  the  framers  of  the 
Constitution  must  have  foreseen  would  very 
frequently  happen;  and  it  is,  therefore,  reason- 
able to  infer,  that  if  they  intended  that  persons 
elected  to  fill  vacancies  in  the  office  of  sheriff, 
happening  before  the  expiration  of  the  term 
of  the  previous  incumbent,  should  hold  for  a 
shorter  period  than  the  general  term,  they  would 
not  have  left  that  intention  to  be  evolved  by  in- 
genious* distinctions  and  dubious  inferences. 

By  the  general  provision,  elections  for  sher- 
iffs are  not  to  be  held  oftener  than  once  in 
every  three  years,  except  in  cases  of  vacancy. 
In  what  part  of  the  Constitution  is  it  declared, 
or  from  which  of  its  provisions  are  we  author- 
ized to  infer  an  exception,  in  the  case  of  a  per- 
273*]  son  elected  to  an  office,  *vacant  by  the 
death,  resignation  or  removal  of  his  predeces- 
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sor?  Why  shall  he  not  hold  as  long  as  he  would 
have  done,  if  elected  at  the  end  of  a  full  term? 
It  is  the  designation  of  the  stated  period  for 
the  election,  that  fixes  the  term  of  holding,  and 
this  designation  is  applied  to  every  election. 
Apply  the  language  of  the  Constitution  to  a 
single  county — to  that  of  Cayuga  for  instance 
—it  is,  that  the  sheriff  of  this  county  shall  be 
elected  once  in  every  three  years,  and  as  often 
as  a  vacancy  shall  happen.  A  vacancy  did  hap- 
pen by  the  death  of  Hughes,  and  without  the 
latter  clause  of  the  foregoing  sentence,  no  elec- 
tion could  have  been  held,  until  three  years 
from  the  previous  one ;  but  I  cannot  infer  from 
this  clause,  any  restriction  upon  the  term  of 
Green  the  successor  of  Hughes.  It  does  not  ex- 
press or  imply  that  he  is  to  serve  out  only  the 
residue  of  Hughes'  term.  Green  was  elected, 
as  I  understand  the  provision,  to  fill  the  vacant 
office,  and  not  merely  to  serve  out  the  vacant 
term  of  his  predecessor.  I  am  inclined  to  think 
that  a  diversity  of  opinion  on  this  subject  has 
arisen,  from  different  applications  of  the  term 
"vacancies,"  in  the  section  of  the  Constitution 
which  we  are  now  considering.  It  has  been 
sometimes  applied  to  the  office,  as  contradis- 
tinguished from  the  term  of  service,  and  at 
others,  to  the  term  of  office.  I  understand  it 
as  applicable  to  the  office  alone.  When  Green 
came  into  the  office,  he  took  it  with  all  the 
rights,  powers  and  incidents  belonging  to  it, 
under  any  circumstances  ;  one  of  which  was  a 
tenure  of  three  years.  The  case  of  sheriffs  has 
been  assimilated  to  that  of  Senators,  who  are 
declared,  by  the  Constitution,  to  be  chosen  for 
four  years ;  but  those  chosen  to  fill  vacancies 
hold  only  for  the  residue  of  the  unexpired 
term  of  their  predecessors.  This  limitation  to 
the  holding  does  not  result  from  the  fact  that 
they  are  elected  to  fill  vacancies,  but  from  other 
parts  of  the  Constitution  from  which  it  is  nec- 
essarily implied.  The  provision  classifying  the 
Senators,  and  vacating  the  seat  of  one  from 
each  district  in  every  year,  could  not  be  carried 
into  effect,  if  a  Senator  elected  to  fill  a  vacancy 
were  to  hold  a  full  term  of  four  years.  But  per- 
mitting a  sheriff  to  hold  for  three  years  in  case 
he  is  elected  to  *fill  a  vacancy,  is  not  [*274 
like  the  case  of  a  Senator,  incompatible  with 
any  other  part  of  the  Constitution. 

To  support  the  position  taken  for  the  rela- 
tor,  we  have  been  referred  to  the  proceedings 
of  the  Convention  which  framed  the  Constitu- 
tion, and  to  the  Acts  of  the  three  Legislatures, 
which  have  had  this  subject  before  them.  The 
first  proposition  in  the  Convention  relative  to 
sheriffs,  was,  that  they  should  be  appointed 
annually,  be  ineligible  after  four  years,  and 
incapacitated  to  hold  any  other  office  at  the 
same  time.  N.  Y.  State  Convention,  160.  This, 
it  will  be  recollected,  was  the  precise  tenure  of 
the  office  of  sheriffs  under  the  old  Constitution. 
To  this  proposition  an  amendment  was  offered, 
that  they  should  be  chosen  by  the  electors  of 
their  respective  counties  once  in  every  three 
years,  and  as  often  as  vacancies  should  happen; 
should  hold  no  other  office,  and  be  ineligible 
for  the  next  three  years  after  the  termination 
of  their  offices  respectively.  N.  Y.  S.  Con., 
384.  There  was.  in  the  Convention,  very  con- 
siderable opposition  to  choosing  sheriffs  at  a 
popular  election,  and  the  mover  of  this  amend- 
ment, when  he  submitted  it,  remarked  that  he 
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should  be  opposed  to  that  mode  of  election  if 
it  was  to  be  annual;  and  that  he  was  in  favor 
of  it,  because  three  years  was  given  for  the 
duration  of  the  office,  and  during  the  three 
next  years  the  officer  was  rendered  ineligible. 
Although  there  was  not  anything  in  the  debate 
on  this  proposition,  nor  in  the  circumstance 
of  an  addition  to  it.  providing  for  a  removal  of 
a  sheriff  "at  any  time  within  the  three  years 
for  which  he  shall  be  elected,"  clearly  evincing 
the  views  of  the  Convention  on  the  question 
under  consideration,  yet  we  see  that  frequency 
of  election  was  regarded  as  an  objection  to  this 
new  mode  of  choosing  sheriffs,  and  the  term 
of  office  was  three  years  ;  we  shall,  therefore, 
be  most  likely  to  conform  to  the  intentions  of 
the  Convention,  by  giving  a  construction  to  the 
Constitution  which  will  avoid  the  objection  of 
frequent  elections.  We  find  nothing  in  the 
proceedings  of  the  Convention  to  authorize  us 
to  set  up,  by  construction,  an  exception  to  the 
general  limitation  of  three  years. 

Great  deference  Is  certainly  due  to  a  legisla- 
tive exposition  of  a  constitutional  provision, 
275*J  and  especially  when  it  is  made*almost 
contemporaneously  with  such  provision,  and 
may  be  supposed  to  result  from  the  same  views 
of  policy  and  modes  of  reasoning  which  pre- 
vailed among  the  framers  of  the  instrument 
expounded.  I  am  not  aware,  however,  that 
the  relator  can  urge  upon  us  a  legislative  con- 
struction of  the  section  we  are  now  consider- 
ing, which  has  not  been  recalled  or  questioned 
by  a  subsequent  Legislature. 

The  Legislature  of  1822  passed  the  general 
election  law,  to  carry  into  effect  the  provisions 
of  the  amended  Constitution  on  that  subject, 
but  gave  no  exposition  of  the  section  on  which 
the  present  question  arises.  They  did  not  pro- 
vide for  any  special  election,  except  for  mem- 
bers of  Congress,  nor  for  filling  any  vacancy 
in  the  office  of  sheriff,  happening  before  the 
close  of  a  term  for  which  the  late  officer  was 
chosen.  The  succeeding  Legislature  supplied 
this  deficiency,  and  declared  that  "  all  officers 
elected  to  fill  a  vacancy,  should  hold  their  re- 
spective offices  until  the  next  general  election 
for  such  officers,  and  others  are  elected  and 
qualified  in  their  stead,  except  otherwise  re- 
moved." Sess.  Laws,  1823,  p.  419.  This  law 
has  been  presented  to  us  as  a  legislative  con- 
struction of  the  Constitution  in  favor  of  the 
relator,  and  I  think  it  should  be  viewed  in  that 
light. 

In  the  recent  revision  of  the  statute  laws  of 
this  State,  great  care  was  taken,  not  only  by 
the  revisors,  but  by  the  Legislature,  to  reduce 
them  to  system,  to  remove  their  ambiguities, 
and  make  them  conform  to  the  provisions  of 
the  amended  Constitution.  The  clause  in  the 
Act  of  1823,  which  contains  a  view  of  the  Con- 
stitution similar  to  that  taken  by  the  relator,  is 
not  found  in  the  report  of  the  revisors,  nor 
was  it,  either  in  form  or  substance,  as  I  con- 
ceive, introduced  by  the  Legislature  into  the 
chapter  regulating  elections.  If  the  construc- 
tion for  which  the  defendant  contends  is  not 
corroborated  by  these  facts,  they  at  least  de- 
stroy the  force  of  the  argument  for  the  relator 
derived  from  the  Act  of  1828.  It  was  said  on 
the  argument,  that  though  the  Revised  Statute 
Concerning  Elections  was  not  as  explicit  as 
that  of  1823,  yet  a  similar  exposition  of  the 
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Constitution  was  deducible  from  it.  The  8th 
section  of  title  1,  ch.  6,  provides:  "  That  all 
vacancies  in  the  office  of  Representative  in 
Congress,  Senator,  Justice  of  the  Peace,  Sher- 
iff, *&c.,  shall  be  supplied  at  the  gen-  [*276 
eral  election  next  succeeding  the  happening 
thereof  ;  but  when  the  term  of  service  of  any 
such  officer  will  expire  at  the  end  of  the  year 
during  which  the  vacancy  in  his  office  shall 
occur,  no  person  shall  be  chosen  to  supply 
such  vacancy,  but  the  usual  election  shall  be 
held  for  a  new  officer,  to  hold  during  the  Con- 
stitutional term."  It  has  been  supposed  that 
the  expression  "Constitutional  term,"  in  this 
section,  means  a  term  of  service  necessarily 
commencing  on  the  first  day  of  January,  and 
that  it  applied  to  the  tenure  of  office  of  each 
description  of  officers  mentioned  therein  ;  but 
this  cannot  be  so,  for  the  Constitutional  term 
of  a  representative  in  Congress  commences 
on  the  4th  of  March.  The  effect  of  this 
section  is  only  to  dispense  with  special  elec- 
tions, and  provide  for  filling  vacancies  hap- 
pening during  the  year,  at  the  general  election 
for  that  year  ;  and  in  case  the  term  of  service 
of  any  officer  would  expire  before  the  close  of 
the  year,  a  successor  to  the  last  incumbent  is 
to  be  chosen  in  the  same  manner  and  to  the 
same  effect  as  if  no  vacancy  had  happened. 
Although  the  notion  that  there  is  a  triennial 
term  for  each  sheriff  in  the  State,  commencing 
and  expiring  on  the  same  day,  and  that  the 
sheriffs  chosen  to  supply  vacancies  are  only  to 
hold  to  the  end  of  the  current  triennial  term, 
may  derive  some  countenance  from  the  con- 
cluding clause  in  this  section,  yet  it  is  very 
slight,  and  altogether  insufficient  to  authorize 
a  belief  that  the  Legislature  which  revised  the 
Election  Laws  intended  to  express  its  concur- 
rence in  the  views  of  that  of  1823. 

The  language  of  the  clause  under  considera- 
tion is  somewhat  different  from  that  used  in 
designating  the  tenure  of  the  officers  appoint- 
ed by  the  Governor  and  Senate  or  by  the  Leg- 
islature, and  from  this  an  inference  has  been 
drawn  in  favor  of  a  triennial  term  ;  but  I  ap- 
prehend that  peculiar  phraseology  may  be  ac- 
counted for  without  supposing  a  studied  vari- 
ance, with  a  view  to  authorize  the  construction 
contended  for  in  support  of  the  present  appli- 
cation. 

We  have  before  seen  that  the  first  proposi- 
tion made  to  the  Convention,  relative  to  sher- 
iffs, was  similar  to  the  provision  in  the  old 
Constitution.  The  term  of  service  was  not  fixed, 
otherwise  than  by  regulating  the  period  of  ap- 
pointment. The  'amendment  to  this  [*2  7  7 
proposition  pursued  the  same  phraseology,  but 
gave  the  choice  to  the  electors  of  the  counties, 
and  extended  the  period  from  one  election  to 
another,  to  three  years,  instead  of  leaving  it 
one  year,  as  it  was  under  the  former  Constitu- 
tion. It  also  provided  for  an  election  within 
three  years,  in  cases  of  a  vacancy.  If  the  pe- 
culiar language  of  this  section,  which  is  sup- 
posed to  warrant  the  construction  put  upon  it 
by  the  relator,  may  be  traced,  as  I  think  it  can 
be,  to  the  provision  in  the  old  Constitution  rel- 
ative to  sheriffs,  the  received  construction  of 
that  provision  may  help  us  to  a  correct  inter- 
pretation of  the  clause  derived  from  it  in  the 
new  Constitution. 

The  old  Constitution  declares  that  the  sher- 
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iffs  should  be  appointed  annually  ;  and  it  was 
the  conceded  construction  of  this  provision 
that  a  sheriff,  coming  into  the  office  while  the 
term  of  his  predecessor  was  unexpired,  held 
uot  for  the  residue  of  that  term,  but  for  an 
entire  year. 

Most  of  the  state  officers  are  declared  to  be 
chosen  for  three  years;  and  it  is  not  pretended 
that  a  person  chosen  to  fill  a  vacancy  in  one 
of  them,  would  be  limited  to  the  unexpired 
term  of  his  predecessor.  Whence  the  difference 
between  a  sheriff,  elected  to  supply  a  vacancy, 
and  the  Secretary  of  State  or  Attorney-Gener- 
al, chosen  under  like  circumstances  ?  Though 
a  different  mode  of  expression  is  used  to  des- 
ignate the  duration  of  their  respective  offices, 
one  is  not  thereby  rendered  less  certain  than 
the  other.  There  are  no  provisions  of  the  Con- 
stitution that  call  for  a  rule  of  construction  in 
relation  to  the  tenure  of  persons  selected  by 
the  Legislature  to  supply  vacancies  different 
from  that  which  is  to  be  applied  to  sheriffs  and 
clerks  chosen  by  the  electors. 
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In  relation  to  the  argument  derived  from 
supposed  inconveniences,  I  would  observe  that 
it  can  have  no  weight  where  there  is  no  doubt. 
If  this,  however,  was  a  case  in  which  it  was 
proper  to  be  influenced  by  such  considerations, 
those  presented  to  us  do  not  appear  to  be  of  a 
very  decisive  character.  Nearly  all  of  the  in- 
conveniences that  were  represented  as  likely 
to  be  burdensome  to  the  people,  and  embar- 
rassing in  the  discharge  of  the  duties  of  this 
office,  on  the  supposition  *of  a  decis-  [*278 
ion  against  the  claims  of  the  relator,  are  re- 
moved by  the  existing  Statute  Regulating 
Elections. 

I  am  of  opinion,  upon  a  full  view  of  the 
subject,  that  the  defendant  took  the  office  of 
sheriff  of  Cayuga  for  three  years,  and  that  the 
election  of  the  relator  is  void. 

Motion  denied. 

Cited  in-11  Wend.,  134,  522 :  27  N.  Y.,  427 ;  47  N. 
Y.,  382;  78  N.  Y.,  360,  406;  9  Hun.,  580;  21  Barb., 
664  ;  42  How.  Pr.,  265 ;  62  Hovr .  Pr.,  16 ;  9  Minn.,  289; 
36  Am.  Hep.,  774,  778  (33  Gratt.,  119). 
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279*]    *SMITH  AND  STEBBINS 
BUSH  AND  POMEROY. 

Mule  to  Plead. 

A'rule  to  plead,  entered  previous  to  the  return 
•day  of  a  capias,  although  after  the  capias  is  re- 
turned to  the  clerk's  office,  is  irregular. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. The  capias  in  this  cause  was  re- 
turnable on  the  last  day  for  return  of  process 
of  the  February  Term,  to  wit:  Feb.  28.  The 
Appearance  of  the  defendants  was  indorsed  on 
the  writ,  which  was  returned  to  the  clerk's  of- 
fice, and  filed  Feb.  16.  On  the  19th,  the  plaint- 
iff filed  his  declaration,  and  entered  a  rule  to 
plead,  and  Mar.  17,  took  a  default  against  the 
•defendants.  Mar.  21,  a  notice  of  retainer  was 
served  by  the  defendant's  attorney,  and  a  mo- 
tion was  now  made  to  set  aside  the  default  for 
irregularity. 

Messrs.  Churchill  and  Tisdale,  for  de- 
fendants. 

Mr.  Li.  Smith,  for  plaintiff,  insisted  that 
the  proceedings  were  regular,  inasmuch  as  the 
appearance  of  the  defendants  must  be  consid- 
ered, at  all  events,  as  entered  on  the  return 
day  of  the  writ ;  and  that,  in  analogy  to  the 
filing  of  a  declaration  de  bene  esse,  previous  to 
the  putting  in  of  special  bail,  the  filing  of  the 
28O*]  *declaration  in  this  case,  previous  to 
the  time  when  the  appearance  could  regularly 
be  entered,  was  allowable. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff proceeded  in  his  suit  before  the  return  day 
of  the  capias.  Until  then,  the  defendants  were 
not  bound  to  appear,  and  could  not  be  consid- 
ered in  court  for  any  purpose. 

The  motion  in  granted,  with  costs. 

Cited  in— 18  Wend..  632. 


ANON. 

A  commissioner  to  do  the  duties  of  a  judge,  &c., 
has  not  power  to  make  an  order  regulating  the  ad- 
mission of  attorneys. 

CASE  of  clerkship.     Application  was  made 
to  admit  a  law  student  to  examination  as 
an  attorney  of  this  court,  on  producing  a  cer- 
tificate of  his  having  served  a  clerkship  in  con- 
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formity  to  an  order  of  a  commissioner,  mak- 
an  allowance  for  classical  studies,  and  pre- 
scribing the  term  of  professional  studies. 

By  the  Court,  Savage,  Ch.  J.  Orders  in 
cases  of  this  kind  made  by  commissioners,  are 
of  no  validity,  and  are  not  regarded  by  the 
court.  The  powers  of  commissioners  do  not 
extend  to  such  cases.  The  regulating  the  ad- 
mission of  attorneys  peculiarly  belongs  to  the 
court  and  to  the  judges  themselves,  and  should 
not  be  interfered  in  by  commissioners. 


TYLER 

THE  ^ETNA  FIRE  INSURANCE  CO.  OF 
NEW  YORK. 

Suit  Against  Corporation — Default. 

In  a  suit  against  an  incorporated  company  on  a 
policy  of  insurance,  judgment  cannot  be  entered 
on  the  return  day  of  the  first  process,  although  the 
defendants  neglect  to  appear. 

Citation— 6  Cow.,  41. 

MOTION  to  set  aside  a  default.  This  was 
an  action  on  a  policy  of  insurance  against 
fire.  The  summons  was  returnable  on  the  first 
day  of  the  last  term.  The  defendants  were 
called,  the  default  entered,  and  a  writ  of  in- 
quiry of  damages  awarded,  the  plaintiff  sup- 
posing himself  entitled  to  such  rule,  under 
the  Act  to  Prevent  Fraudulent  Bankruptcies 
by  Incorporated  Companies.  A  motion  was 
now  made  to  set  aside  \\\  default. 

*Mr.  W.  E.  Wetmore,  for  de-  [*281 
fendant. 

Mr.  S.  B.  Jewett,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  Act 
under  which  these  proceedings  were  had  does 
not  warrant  this  summary  mode  of  obtaining 
a  judgment  in  an  action  on  a  policy  of  insur- 
ance, in  which  the  demand  of  the  plaintiff  is 
entirely  unliquidated.  It  cannot  be  resorted 
to  only  in  cases  where  the  suit  is  "  upon  a 
contract,  note,  or  other  evidence  of  debt," 
viz. :  where  the  instrument  declared  on  is,  per 
se,  an  evidence  of  debt,  as  a  note,  bill  of  ex- 
change, bond,  &c.  6  Cow.,  41. 

The  proceedings  are  set  aside  as  irregular, 
with  costs. 

Cited  in-25  Hun,  584. 
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HOLMES  AND  CASWELL. 

Bond  of  Constable  may  be  to  the  People  —  Parties 
in  Action  on. 

The  security  required  to  be  given  by  constables 
may  be  made  to  the  people,  though  it  is  not  neces- 
sary it  should  be  in  that  form. 

Any  persoti  to  whom  the  constable  has  become 
liable  on  account  of  an  execution  delivered  to  him 
for  collection,  may  commence  a  suit  on  the  security 
given  without  previously  obtaining  leave  from  any 
court. 

Citations—  20  Johns.,  74. 

HOLMES,  as  a  constable,  and  Caswell,  as 
his  surety,  entered  into  a  bond  to  "the 
people  of  the  State  of  New  York,"  in  the  pen- 
alty of  $1,000,  conditioned  that  Holmes  should 
pay  to  each  and  every  person  such  sums  of 
money  as  he  should  become  liable  for  on  ac- 
count of  any  executions  which  should  be  de- 
livered to  him  for  collection.  A  suit  was 
commenced  on  this  bond  by  Spencer  Kellogg, 
in  the  name  of  the  people,  and  in  his  declara- 
tion he  assigned  for  breaches  that  three  judg- 
ments had  been  obtained  by  him  against  one 
Allen,  before  a  justice  of  the  peace,  on  which 
executions  had  issued,  which  had  been  deliv- 
ered to  Holmes,  as  a  constable,  to  execute,  and 
that  Holmes  had  become  liable  for  the  same. 
Mr.  B.  Bag-ley,  for  defendants,  moved  to 
set  aside  the  proceedings,  on  the  ground  that 
an  individual  has  not  a  right  to  commence  a 
suit  for  his  own  benefit  in  the  name  of  the 
people,  without  being  expressly  authorized  by 
statute  or  the  order  of  some  court.  1  Johns., 
311  ;  1  Cow.,  189  ;  1  Tidd,  470.  It  was  also 
insisted  that  the  Statute,  2  R.  L.,  126,  did  not 
contemplate  a  bond  in  a  penal  sum,  or  the  pen- 
alty would  have  been  fixed,  and  did  not  direct 
the  security  to  be  executed  to  the  people. 
282*]  *Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  bond 
of  a  constable  may  be  given  to  the  people, 
though  it  is  not  deemed  necessary  that  it  should 
be  thus  executed,  as  intimated  in  Warner  v. 
Eacey,  20  Johns.,  74.  Any  person  to  whom 
the  constable  has  become  responsible  on  ac- 
count of  an  execution  delivered  to  him  for 
collection  is  entitled  to  commence  a  suit  on  the 
bond  or  instrument  in  writing  (in  the  language 
of  the  statute)  executed  by  him  to  insure  the 
faithful  discharge  of  his  duties,  and  previous 
leave  to  prosecute  is  not  necessary  to  be  ob- 
tained. 

The  motion  is  denied,  with  costs. 

Cited  in—  2  Wend.,  616  :  5  Wend.,  197  ;  9  Wend., 
235;  30  Barb.,  652;  4  Abb.  Pr.,  129;  43  Wis.,  81. 


PEET  v.  BILLINGS  ET  AL. 
Practice — Change  of  Venue. 

The  residence  of  a  greater  number  of  witnesses 
in  an  adjoining  State  adjacent  to  the  county  where 
the  venue  is  laid,  is  not  sufficient^  retain.the  venue. 

Citation— 4  Cow.,  532. 

MOTION  to  change  the  venue.   The  defend- 
ant applied  to  change  the  venue  from 
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Columbia  to  Washington  Co.,  on  an  affidavit 
that  he  had  four  witnesses  residing  in  the 
County  of  Washington,  and  fifteen  in  towns 
in  the  State  of  Vermont  adjacent  to  that 
county.  The  motion  was  resisted  by  the  plaint- 
iff showing  that  he  had  twenty-four  witnesses 
residing  in  the  County  of  Litchfield  (State  of 
Conn.),  adjoining  the  County  of  Columbia, 
where  the  venue  was  laid. 

Messrs.  Billings  and  Willard,  for  de- 
fendants. 

Messrs.  Bushnell  and  Stebbins,  for  plaint- 
iff. 

By  the  Court,  Sutherland, ./.  The  plaint- 
iff's affidavit  discloses  that  all  the  witnesses  of 
the  plaintiff  reside  beyond  the  bounds  of  the 
State,  and  it  is  insisted  by  the  defendants' 
counsel  that  the  inconvenience  of  such  wit- 
nesses is  not  regarded  by  the  court  in  their  de- 
termination upon  motions  to  change  the  venue. 
Such,  undoubtedly,  is  the  sound  construction 
of  the  rule  by  which  the  court  is  governed  in 
questions  of  this  kind.  4  Cow.  ,'532.  If  the 
convenience  of  witnesses  thus  circumstanced 
is  intended  to  be  consulted,  the  party  should 
examine  them  on  commission.  The  court  will 
*not  say,  had  the  plaintiff  stated  that  [*2&3 
he  had  obtained  the  assurances  of  his  witnesses 
that  they  would  attend  the  Columbia  Circuit, 
but  that  they  might  have  refused  the  motion  ; 
but  as  that  is  not  stated,  and  the  defendants 
have  four  witnesses  residing  in  the  county  to- 
which  they  apply  to  change  the  venue,  the 
motion  must  prevail. 

Mr.  Bushnell  asked  to  have  the  motion 
continued,  so  that  the  defect  in  the  affidavit 
might  be  supplied,  which  application  was  re- 
fused, and  the  motion  granted. 

Cited  in— 6  Wend.,  542 ;  6  How.  Pr.,  484. 


CHASE  e.  EDWARDS  AND  BULL. 

Affidavits — By  Whom  to  be  Made — Jurat. 

An  affidavit  on  which  a  motion  in  court  is  made 
should  be  made  by  the  attorney,  and  not  by  his- 
clerk. 

When  a  jurat  is  an  essential  part  of  an  affidavit, 
it  should  be  stated  in  the  copy  served. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
The  affidavit  of  the  state  of  the  cause  was 
made  by  a  clerk  of  the  attorney  for  the  de- 
fendant, and  the  copy  affidavit  served  on  the 
plaintiff's   attorney  contained    no  jurat,  for 
which  causes  the  motion  was  opposed. 
Mr.  J.  Clizbe,  for  defendants. 
Mr.  F.  S.  Kiimey,  for  plaintiff. 

By  the  Court,  Marcy,  J.  The  jurat  may 
be  an  essential  part  of  the  papers  served,  as 
without  it  facts  stated  may  be  unintelligible. 
The  books  of  practice  say  that  the  officer's 
name,  but  not  the  date,  may  be  omitted. 
When  essential,  the  jurat  must  be  given.  The 
other  objection,  however,  is  fatal ;  the  attor- 
ney, and  not  the  clerk  in  the  attorney's  office, 
should  make  the  affidavit,  unless  a  sufficient 
excuse  is  offered  for  the  omission. 

The  motion  is  denied,  with  costs. 

Cited  in-2  Hill,  414 ;  3  Hill,  447 ;  5  How.  Pr.,  353 ; 
Co.  K.  N.  S.,  44 ;  Olcott,  223. 
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284*]  *BRANT,  ex  dem.  BUCKBKE  ET  ux., 

v. 
FOWLER. 

Practice — Several  Causes  Embracing  Same  Ques- 
tion. 

Where  there  are  several  causes  at  issue  in  which 
the  question  is  the  same,  and  which  depend  upon 
the  same  evidence,  the  proper  course  for  a  plaintiff 
to  avoid  the  necessity  of  trying  each  of  the  causes, 
and  to  prevent  motions  for  judgment  as  in  case  of 
nonsuit  in  the  causes  not  tried,  is  to  apply  to  the 
court  for  a  rule  that  one  of  the  causes  be  tried,  and 
that  the  others  abide  the  event. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
There  were  two  causes  noticed  for  trial 
at  the  Westchester  Circuit  against  the  defend- 
ant, in  which  the  questions  were  the  same  and 
the  evidence  the  same.  The  circuit  judge  re- 
fused to  try  both.  The  plaintiff  elected  to  try 
one  of  the  causes,  but  omitted  to  give  a  stipu- 
lation that  the  cause  remaining  untried  should 
abide  the  event  of  that  tried.  The  defendant 
obtained  a  verdict,  and  the  plaintiff  made  a 
case.  The  defendant  moved  for  judgment  as 
in  case  of  nonsuit  for  not  trying  the  second 
cause. 

Mr.  W.  Nelson,  for  defendant. 

Mr.  Van  Dyke,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  de- 
fendant is  entitled  to  his  rule,  unless  the  plaint- 
iff stipulates  to  try  at  the  next  circuit,  and  pay 
the  costs.  The  proper  course,  where  there  are 
several  causes  at  issue  in  which  the  question  is 
the  same,  and  which  depend  upon  the  same 
evidence,  is  to  apply  to  the  court  for  a  rule 
that  one  of  the  causes  be  tried,  and  that  the 
others  abide  the  event.  By  doing  so,  the 
plaintiff  will  prevent  applications  for  judg- 
ment as  in  case  of  nonsuit  in  the  causes  not 
tried.  The  plaintiff  here  having  omitted  to 
stipulate  that  this  cause  should  abide  the  event 
of  that  tried,  the  defendant  must  have  judg- 
ment as  in  case  of  nonsuit,  unless  the  plaintiff 
now  stipulate  that  this  cause  shall  abide  the 
event  of  the  cause  which  has  been  tried. 

Cited  in-5  Wend.,  84. 
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*IRWIN  v.  DEYO. 
Costs — Relaxation  of. 


Where  a  declaration  contained  ten  counts,  two 
for  malicious  prosecution,  and  eight  in  slander,  and 
there  was  no  proof  in  support  of  the  first  two 
counts,  the  court  directed  that  in  the  taxation  no 
allowance  should  be  made  for  those  counts,  and 
that  but  four  of  the  counts  in  s'.ander  should  be 
taxed. 

So  they  directed  that  witnesses'  fees  should  be 
taxed  for  but  ten  witnesses,  where  forty  in  fact  at- 
tended in  support  of  the  plaintiff's  general  char- 
acter. 

MOTION  for  relaxation.  The  declaration 
in  this  case  contained  ten  counts,  two 
for  malicious  prosecution,  and  eight  in  slander 
— four  of  the  last  were  laid  with  a  colloquium, 
and  four  without.  Forty  witnesses  attended 
to  support  the  plaintiff's  general  character, 
only  two  of  whom  were  sworn  on  the  trial. 
There  was  no  proof  in  support  of  the  counts 

or  a  malicious  prosecution.     The  taxing  ofll- 
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cer  allowed  for  all  the  counts  in  the  declara- 
tion, and  for  the  attendance  of  all  the  witnesses. 

TJie  Court  ordered  a  relaxation,  and  directed 
that  an  allowance  should  be  made  for  but  four 
counts  in  slander,  two  with,  and  two  without 
a  colloquium,  and  nothing  for  the  counts  for 
malicious  prosecution.  They  also  directed  that 
fees  should  be  taxed  for  but  ten  witnesses  at- 
tending in  support  of  the  plaintiff's  general 
character. 

Cited  in— 19  Wend.,  115 ;  3  Barb.,  35 ;  3  How.  Pr., 
231 ;  5  Abb.  Pr.,  229. 


IN  THE  MATTER  OP  JOHN  N.  SCHUNEMAN. 

Proceedings  against  Absconding  Debtor — Costs. 

A  person  proceeded  against  as  an  absconding 
debtor,  appearing  and  giving  the  security  required 
by  statute,  is  not  chargeable  with  the  costs  of  the 
proceeding. 

PROCEEDINGS  were  instituted  against 
X  Schuneman  as  an  absconding  debtor,  and 
an  order  made  by  a  commissioner  for  him  to 
appear  in  three  months  and  discharge  his  debts, 
or  that  his  estate  would  be  sold.  The  order 
was  made  Dec.  29,  1828.  Mar.  2,  1829,  the  al- 
leged absconding  debtor  appeared  before  the 
commissioner,  and  gave  the  security  required 
by  the  Act,  1  R.  L.7162  ;  whereupon  the  com- 
missioner issued  a  supersedeas  to  the  warrant 
which  had  been  issued  against  the  property  of 
the  debtor.  The  question  submitted  to  the 
court  was,  whether  the  debtor  was  liable  to  the 
costs  of  the  proceeding,  which  amounted  to 
upwards  of  $30. 

*Messrs.  Powers  and  Day,  for  the  [*286 
creditor. 

Mr.  J.  Adams,  for  the  debtor. 

By  the  Court,-  Savage,  Ch.  J.  The  debtor 
is  not  liable  to  the  costs  of  the  proceedings. 
None  are  given  by  the  statute,  when  the  per- 
son proceeded  against  appears  and  gives  securi- 
ty, and  of  course  none  can  be  demanded. 


HANFORD  v.  McNAIR. 

Practice. 

Affidavits  in  opposition  to  an  affidavit  of  merits, 
are  not  received  on  a  motion  to  open  a  default. 

MOTION  to  set  aside  a  default  and  subse- 
quent proceedings  on  the  ground  of  mer- 
its.    The  plaintiff  produced  affidavits  denying 
that  the  defendant  had  a  defense  to  the  action. 
By  the  Court,  Savage,  C h.  J.     The  motion 
must  be  granted.     The  court  do  not  hear  affi- 
davits in  opposition  to  an  affidavit  of  merits'. 

Cited  in— 2  Hun,  291 :  4  T.  &  C.,  528 ;  48  How.  Pr., 
139 ;  9  Abb.  Pr.,  162 ;  2  Hilt.,  471. 


MIX  c.  BRISBAN. 

Practice — Costs. 

Where  a  party  is  entitled  to  the  costs  of  a  circuit, 
but  neglects  to  apply  at  the  next  term  for  a  rule  to 
enforce  the  payment  of  the  same,  the  costs  must 
abide  the  event  of  the  suit. 
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MOTION  for  costs.  This  cause  was  noticed 
for  trial  in  Apr.,  1828,  at  the  Genesee 
Circuit.  The  circuit  judge  refused  to  try  the 
cause,  because  the  defendant  had  given  notice 
of  an  application  for  a  commission  to  examine 
witnesses,  although  such  notice  was  given 
after  the  notice  of  trial  had  been  served.  In 
Apr.,  1829,  the  cause  was  again  noticed.  On 
the  first  day  of  the  circuit  it  was  called,  and 
the  trial  put  off  for  the  day,  on  the  application 
of  the  defendant  on  payment  of  costs.  The 
next  day  the  judge  was  "taken  sick  and  unable 
to  continue  the  circuit,  and  the  cause  was  not 
tried.  The  plaintiff  moved  for  the  costs  of  at- 
tendingprepared  at  both  circuits. 

Mr.H..  Brown,  for  plaintiff. 

Mr.  E.  B.  Allen,  for  defendant. 

287*]  *By  the  Court,  Marcy,  J.  The 
plaintiff  was  entitled  to  the  costs  of  the  circuit 
in  1828,  but  he  should  have  applied  for  them 
at  the  next  term  after  the  circuit.  Having 
omitted  to  do  so,  he  must  now  be  content  to 
have  them  abide  the  event  of  the  suit.  As  to 
the  last  April  Circuit,  he  can  demand  only  the 
costs  of  the  first  day.  For  aught  that  appears 
on  the  second  day  the  defendant  may  have 
been  ready  for  trial.  At  all  events,  the  cause 
was  not  tried  after  the  first  day,  by  reason  of 
the  indisposition  of  the  judge.  The  plaintiff 
may  take  a  rule  for  the  costs  of  the  first  day 
of  the  circuit,  but  no  costs  are  allowed  to  either 
party  on  this  motion. 

Cited  in— 5  Hill,  517 ;  3  How.  Pr.,  212 ;  43  How  Pr., 
376;2Sandf.,  736. 


STORM  v.  ODELL  ET  AL. 

Certiorari — Does  not  Lie  to  Review  Proceedings 
of  School  Trustees. 

A  certtorari  will  not  lie  to  the  trustees  of  a  school 
district  to  review  the  proceedings  of  the  trustees,  or 
of  a  district  meeting1 . 

Citation— Laws  of  1827,  ch.  15,  tit.  2,  sec.  110. 

MOTION  to  quash  a  certiorari.  The  plaint- 
iff sued  out  a  certwiari  directed  to  the 
trustees  of  a  school  district  in  the  County  of 
Westchester,  commanding  them  to  return  two 
certain  assessment  rolls  and  tax  lists,  made  for 
the  purpose  of  raising  money  to  build  a  school- 
house,  together  with  the  warrants  issued  on 
the  same,  alleging  that  the  proceedings  had 
not  been  conducted  conformably  to  the  direc- 
tions of  the  statute.  A  motion  was  now  made 
to  quash  the  certiorari. 

Mr.  I.  W.  Tompkins,  for  trustees. 

Mr.  M.  Mitchell,  for  plaintiff. 

By  the  Court,  Marcy,  J.  The  remedy  of  a 
person  conceiving  himself  aggrieved  by  a 
school  district  meeting,  or  by  the  trustees  of  a 
school  district,  is  by  appeal  to  the  commission- 
ers of  common  schools  of  the  town  in  which 
the  district  is  situated.  Laws  of  1827,  ch.  15, 
tit.  2,  sec.  110.  If  the  commissioners  should 
err  in  their  decision,  a  certiorari  to  them  would 
probably  lie. 

The  motion  is  granted,  with  costs. 

Cited  in— 15  Wend.,  209;  23  Wend.,  283 ;  2  Hill,  27  ; 
55  N.  Y..603:  19  Hun,  613;  28  Hun,  330;  5  How.  Pr., 
379 ;  1  Abb.  Pr.,  15 :  4  E.  D.  8.,  688 ;  12  Mich.,  115. 
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Practice — Notice  of  Motion  for  Judgment  as  in 
Case  of  Nonsuit. 

Where  there  are  not  eight  days  between  the  ad- 
journment of  a  circuit  and  the  first  day  of  the  next 
term,  the  defendant  is  not  bound  to  give  notice  of 
motion  for  judgment  as  in  case  of  nonsuit  for  a 
subsequent  day  in  the  first  week  of  term,  but  may 
apply  at  a  subsequent  term. 

MOTION  for  judgment  as  in  case  ofr  non- 
suit. Issue  was  joined  in  Jan.,  1828. 
The  cause  was  not  noticed  for  trial  at  the  last 
February  Circuit  in  Albany,  where  the  venue 
was  laid.  The  circuit  commenced  Feb.  8,  and 
adjourned  on  the  12th.  The  February  Term 
of  this  court  commenced  on  the  16th  day  of 
the  month,  and  notice  might  have  been  given 
for  a  day  in  the  first  week  of  the  term,  accord- 
ing to  the  provisions  of  the  rules  of  October 
Term,  1827,  which  was  objected  in  opposition 
to  the  motion. 

Mr.  J.  Pierson,  for  defendant. 

Mr.  P.  S.  Parker,  for  plaintiff. 

By  the  Court,  Sutherland,  /.  The  defend- 
ant might  have  given  notice  after  the  adjourn- 
ment of  the  circuit  for  a  day  in  the  first  week 
of  term,  but  he  was  not  bound  to  do  so.  Not 
being  able  to  give  notice  for  the  first  day  of 
term  after  the  adjournment  of  the  circuit,  he 
was  under  no  necessity  of  noticing  his  motion 
for  a  subsequent  day  in  term,  but  might  wait 
until  the  next  term.  The  defendant  is  entitled 
to  judgment  as  in  case  of  nonsuit,  unless  the 
plaintiff  stipulates  and  pays  the  costs. 

Cited  in-4  How.  Pr..  30. 


ANON. 

Practice — Notice  of  Motions. 

Ignorance  of  the  rule  of  court  requiring  eight 
days  notice  of  motion,  will  not  be  received  as  an 
excuse  for  not  giving  sufficient  notice. 

TGNORANCE  of  the  rule  of  court  requiring 
-L  eight  days  notice  of  motions,  will  not  be 
received  as  an  excuse  for  not  giving  sufficient 
notice. 


*COOK  t>.  TUTTLE. 

Practice — Default. 

Where  the  appearance  of  a  defendant  is  indorsed 
on  bailable  process,  the  plaintiff,  at  the  expiration 
of  the  rule  to  plead,  may  enter  the  defendant's  de- 
fault, although  the  declaration  be  filed  de  bene  esse. 

A  writ  of  inquiry  of  damages  may  be  tested  and 
made  returnable  after  the  second  week  in  term. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. The  capias  in  this  cause  was  re- 
turnable on  the  first  day  of  the  last  February 
Term,  viz. :  the  16th  of  the  month.  It  was  bail- 
able process,  but  the  defendant  indorsed  his 
appearance.  On  the  17th  a  declaration  was 
filed  de  bene  esse,  rule  to  plead  entered,  and 
notice  affixed  in  the  clerk's  office  Mar.  10, 
the  defendant's  default  was  entered,  and  notice 
of  inquiry  given  for  Mar.  19,  when  a  wiit  of 
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inquiry  was  executed,  rules  for  interlocutory 
judgment  and  inquiry  having  been  entered  on 
the  16th.  Mar.  20,  the  writ  of  inquiry  and 
inquisition  were  filed,  and  rule  for  judgment 
entered.  Mar.  21  the  court  adjourned. 

A  motion  was  made  to  set  aside  the  proceed- 
ings for  irregularity,  on  the  grounds  that  the 
declaration  having  been  filed  de  bene  ease,  the 
plaintiff  could  not  subsequently  waive  such  de- 
mand of  bail,  and  rely  upon  the  appearance 
indorsed  on  the  writ ;  and  that  the  writ  of  in- 
quiry being  returnable  after  the  second  week 
of  term,  it  was  void. 

Mr.  O.  P.  Granger,  for  defendant. 

Mr.  J.  S.  Spencer,  for  plaintiff. 

By  tlie  Court,  Marcy,  J.  The  defendant  hav- 
ing indorsed  his  appearance  on  the  capias,  al- 
though bailable  process,  was  regularly  in  court, 
and  the  plaintiff  had  a  right  to  take  a  default 
against  him.  The  indorsement  of  de  bene  esse 
on  the  declaration  did  not  destroy  that  right ; 
nor  was  the  plaintiff  irregular  in  suing  out  a 
writ  of  inquiry,  and  making  it  returnable  after 
the  second  week  of  term.  The  process  pro- 
hibited by  the  statute  from  being  sued  out  or 
made  returnable  after  the  second  week  of  term, 
is  process  against  the  person  or  property  of  a 
party,  not  a  writ  of  this  kind,  which  is  but  a 
warrant  to  the  sheriff  to  assess  the  damages, 
29O*]  and  is  no  more  *process,  within  the 
meaning  of  the  statute,  than  a  rule  for  assess- 
ment of  damages  by  the  clerk.  The  proceed- 
ings, therefore,  are  not  irregular  ;  but  as  the 
defendant  claims  to  have  a  defense,  he  is  per- 
mitted to  plead  on  payment  of  costs,  the  judg- 
ment to  stand  as  security,  it  appearing  that  if 
it  be  set  aside  the  plaintiff  will  be  in  danger  of 
losing  his  debt 

Cited  in-1  Hill,  628. 


THE  PEOPLE,  ex  rel.   COLEMAN  MAILER, 

v. 
THE  ORANGE  COMMON  PLEAS. 

Appeal  from  Judgment  of  Justice — Costs. 

The  costs  on  appeal  from  a  justice's  judgment  are 
limited  to  $7  besides  disbursements,  where  the  re- 
covery does  not  exceed  $25,  and  they  are  given  to 
prevailing  party,  whether  defendant  or  plaintiff. 

Citation— 1  Wend..  290. 

MOTION  for  a  mandamus.  Mailer  obtained 
a  judgment  against  one  Fuller  before  a 
justice  ;  Fuller  appealed,  and  on  the  trial  in 
the  C.  P.  recovered  a  judgment  against  Mailer 
for  $6.75,  and  had  his  costs  taxed  at  about  $20, 
besides  disbursements.  On  the  taxation  before 
the  judge,  Mailer  insisted  that  Fuller  was  en- 
titled to  but  $7  besides  disbursements  ;  the 
judge  decided  otherwise,  and  on  an  appeal  the 
C.  P.  confirmed  the  taxation.  A  motion  was 
now  made  for  a  mandamus  directing  a  relaxa- 
tion. 

By  the  Court,  Savage,  Ch.  J.  The  costs  on 
appeal  are  limited  by  statute  to  $7,  besides  dis- 
bursements, where  the  recovery  does  not  ex- 
ceed $25,  and  then  are  given  to  the  prevailing 
party, whether  defendant  or  plaintiff.  1  Wend., 
290. 

Let  an  alternative  mandamus  issue. 
WEND.  2. 


VAN  .RENS8ELAER 

v. 
DOUGLAS  AND  BRISBIN 

Practice — Change  of  Venue. 

The  fact  that  the  circuit  judge  of  the  district  in 
which  the  county  is  situated  where  the  venue  is  laid 
in  a  declaration,  was,  previous  to  his  appointment, 
counsel  in  the  cause.is  sufficient  cause  to  change  the 
venue. 

THE  venue  in  this  cause  was  changed  from 
Saratoga  to  Rensselaer,  on  an  affidavit  that 
the  circuit  judge  of  the  district  in  which  Sara- 
toga is  situated,  was,  previous  to  his  appoint- 
ment, counsel  for  the  plaintiff. 


*FLANAGAN  v.  MURPHY.    [*291 

Practice — Motion  to  Quash  Certiorari — Affidavit. 

An  affidavit  showing  the  reason  why  an  affidavit 
on  which  a  certiorari  was  granted,  was  not  made  by 
the  party,  may  be  made  more  than  thirty  days  after 
judgment  given,  and  is  receivable  even  on  a  motion 
to  quash  the  certiorari. 

Citations— 1 R.  L.,  396;  6  Johns.,  327. 

MOTION  to  quash  a  certiorari.  It  was  ob- 
jected that  the  affidavit  on  which  the 
certiorari  was  granted  was  made  by  the  attor- 
ney, and  not  by  the  party.  The  plaintiff  in  er- 
ror did  not  attend  the  trial  of  the  cause,  but  In- 
trusted his  defense  to  an  attorney  ;  for  which 
reason,  the  facts  which  transpired  on  the  trial 
were  stated  by  the  attorney  instead  of  the 
party. 

By  the  Court.  Sutherland,  J.  The  original 
affidavit  was  defective  in  not  accounting  why 
it  was  made  by  the  attorney  instead  of  the  par- 
ty. That,  however,  is  now  satisfactorily  ex- 
plained ;  and  although  the  affidavit  produced 
is  made  long  since  the  expiration  of  thirty  days 
after  the  judgment,  it,  notwithstanding,  is  re- 
ceivable. Explanatory  matters  may  be  shown 
by  affidavit,  even  on  the  motion  to  quash  the 
certiorari.  1  R.  L.,  896  ;  6  Johns.,  327. 

The  motion.,  therefore,  is  denied;  buttheplaint- 
iff  in  error  must  pay  the  costs  of  this  application. 
Cited  in-8  Wend.,  511. 


THE  PEOPLE,  ex  rel.  THE  OVERSEERS  OF 
THE  POOR  OF  OSWEGO, 

THE  SUPERVISORS  OF  OSWEGO. 

Paupers — Settlement  of— Money  Expended  Prior 
to  Adjudication  of  Settlement. 

An  adjudication  as  to  the  settlement  of  paupers, 
for  whose  relief  expenditures  have  been  incurred 
by  a  town,  may  be  made  subsequent  to  suc-li  ex- 
penditures; and  such  paupers  will  be  deemed  county 
charges,  and  the  county  subjected  to  the  payment 
of  money  thus  expended. 

Citationa-4  Cow..  137 ;  7  Johns.,  95. 

MOTION  for  mandamus.  An  Overseer  of  the 
Poor  of  the  Town  of  Oswego,  by  the  di- 
rection of  a  justice  of  the  peace  of  the  same 
town,  expended  $41.50  for  the  relief  of  four 
persons  in  indigent  and  necessitous  circum- 
stances. After  the  expenditure,  and  adjudica- 
tion was  made  by  two  justices,  in  due  form, 
that  the  persons  relieved  never  had  a  legal  set- 
tlement In  the  County  of  Oswego,  and,  conse- 
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quently,  were  county  charges.  The  supervis- 
292*J  ors  rejected  the  claim  of  the  *town, 
on  the  ground  that  expenditures  incurred  pre- 
vious to  an  adjudication  are  not  chargeable 
against  the  county. 

Mr.  G.  Fisher,  for  relators. 

Mr.  J.  W.  Helme,  for  defendants. 

By  the  Court,  Sutherland,  J.  It  has  been 
held  that  an  adjudication  by  two  justices  is 
necessary  to  subject  a  county  to  expenditures 
incurred,  as  in  this  case  (4  Cow.,  137);  but  it 
never  has  been  decided  at  what  time  the  adju- 
dication must  be  made,  or  whether  the  time 
when  made  is  material,  provided  it  appears 
that  the  money  was  duly  expended.  When  al- 
lowances have  been  made  to  casual  poor,  under 
the  16th  section  of  the  Act,  it  has  been  holden 
that  a  subsequent  adjudication  is  not  sufficient 
to  charge  the  county,  for  the  reason  that  the 
warrant  under  which  the  money  is  expended 
is  made  without  jurisdiction.  7  Johns.,  95. 
Not  so  here  :  the  order  for  the  allowance  was 
under  the  25th  section  of  the  Act ;  the  justice 
had  authority  to  make  the  order,  and  it  was 
the  duty  of  the  Overseer  to  carry  it  into  effect. 
It  only  remained,  therefore,  that  an  adjudica- 
tion should  be  made  that  the  paupers  had  no 
legal  settlement  in  the  county,  to  fix  the  charge 
upon  the  county.  That  the  adjudication  was 
made,  and  the  supervisors  ought  to  have  al- 
lowed the  account. 

Let  a  mandamus  issue. 

See— 1  Cow.,  205. 


THE  PEOPLE,  ex  rel.  E.STEBBINS, 

v. 
ORLEANS  COMMON  PLEAS. 

Practice — Appeal  Bond. 

An  apppeal  bond  is  good  without  stating  the  day 
of  the  rendition  of  the  judgment  beforet.be  justice. 

MOTION  for  mandamus.  The  C.  P.  quashed 
an  appeal,  because  the  bond  omitted  to 
state  the  day  of  the  rendition  of  the  judgment 
in  the  court  below. 

By  tlie  Court,  Savage,  Ch.  J.  The  C.  P. 
erred.  There  was  no  variance  between  the 
bond  and  the  justice's  return.  The  obligee  can 
recover,  without  resorting  to  proof  aliunde. 

Let  an  alternative  mandamus  issue. 

Cited  in— 3  Wend.,  426. 


293*]  *SOUTHERLAND,  Assignee  of  the 
Sheriff  of  ORANGE, 

V. 

SHEFFIELD  ET  AL. 

Practice —  Costs—  Justification  of  Bail— Notice. 

Where  proceedings  in  a  cause  are  set  aside  on  pay- 
ment of  costs,  the  party  is  not  bound  to  pay  the 
costs,  unless  a  taxed  bill  is  presented. 

A  justification  of  bail  at  the  time  and  place  speci- 
fied in  the  notice,  is  u»»<l.  although  before  an  of- 
licrr  other  than  the  one  mimed  in  the  notice,  espe- 
cially if  the  plaintiff  has  not  been  misled. 

MOTION  to  set  aside  proceedings  for  irregu- 
larity.    This  is  an  action  on  a  bail-bond. 
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At  the  last  February  Term,  viz. :  Mar.  6,  a  rule 
was  granted  setting  aside  the  proceedings  in 
this  causej  upon  the  payment  of  the  plaintiff's 
costs  of  suit,  and  of  the  motion,  and  putting  in 
and  justifying  bail  in  the  original  action  with- 
in twenty  days,  giving  eight  days  notice  of  jus- 
tification. Mar.  18,  notice  of  the  rule  was 
served  on  the  plaintiff's  attorney,  and  the  costs 
offered  to  be  paid  on  a  taxed  bill  being  pre- 
sented. The  attorney  for  the  plaintiff  demanded 
a  sum  in  gross,  but  refused  to  give  a  bill  of 
the  costs.  On  the  same  day,  the  defendant 
gave  notice  of  justifying  bail  before  Judge 
Fowler,  a  commissioner,  &c.,  at  the  office  of 
the  judge,  Mar.  26;  on  which  day,  the  defend- 
ant attended  with  his  bail  at  the  place  appointed, 
and  the  latter  justified  before  T.  S.  Fisk.Esq., 
also  a  commissioner  (Judge  Fowler  being  ab- 
sent from  home).  Apr.  2,  notice  of  justifica- 
and  bail  was  served  on  the  plaintiff's  attorney, 
who  disregarded  the  justification,  and  pro- 
ceeded in  the  suit  on  the  bail-bond;  to  set  aside 
which  proceedings,  this  motion  was  made. 

Messrs.  Case  and  Mace,  for  defendant. 

Mr.  E.  C.  Southerland,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  proceed- 
ings must  be  set  aside,  with  costs  to  be  paid  by 
the  plaintiff.  The  defendant  was  not  bound  to 
pay  the  costs  ordered  by  the  rule  of  February 
Term  until  they  were  taxed  ;  and  the  justifica- 
tion at  the  time  and  place  appointed,  although 
before  an  officer  other  than  the  one  named  in 
the  notice,  was  good,  especially  as  there  is  no 
allegation  of  the  plaintiff  having  been  misled. 

Motion  granted. 
Cited  in-10  Wend.,  594. 


*JACKSON  v.  VARICK.        [*294 

Pleading — Statute   of  Limitations — Waiver    of 
Plea  of. 

Where  a  party  has  omitted  to  plead  the  Statute  of 
Limitations,  the  court  will  not  suffer  him  to  amend 
by  adding  that  plea.  The  action  for  mesne  profits 
forms  no  exception  to  the  rule. 

MOTION  for  leave  to  add  a  plea  of  the  Stat- 
ute of  Limitations.  The  action  is  tres- 
pass for  mesne  profits,  commenced  in  May  va- 
cation, 1827,  demise  laid  Aug.  3,  1819.  The 
defendant  pleaded  the  general  issue  alone, and 
now  applied  for  leave  to  add  a  plea  of  the  Stat- 
ute of  Limitations,  on  an  excuse  offered  by  the 
attorney  in  the  cause  that  he  had  been  advised 
by  counsel  to  put  in  such  plea,  without  regard 
to  the  plea  of  the  Statute  of  Limitations.  It  fur- 
ther appeared  that  the  defendant  was  a  pur- 
chaser under  a  covenant  of  warranty  of  the 
premises,  for  the  mesne  profits  of  which  the  ac- 
tion was  brought. 

Mr.  S.  A.  Foot,  for  the  defendant.admitted 
that  where  the  plea  of  the  Statute  of  Limitations 
is  a  bar  to  the  whole  cause  of  action,  and  the 
defendant  has  omitted  to  avail  himself  of  the 
opportunity  of  interposing  it,  courts  will  not 
suffer  him  to  amend  by  adding  such  plea;  but 
he  contended  that  this  case  should  beexcepted 
from  the  general  rule.  The  plea  here  would 
operate  only  as  a  bar  to  all  beyond  six  years  ; 
and  as  the  defendant  could  recover  back  from 
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his  grantor  only  for  that  time,  it  was  equitable 
and  just  that  he  should  be  permitted  to  add  the 
plea  of  the  Statute  of  Limitations. 
Mr.  D.  B.  Tallmadge,  contra. 

By  the  Court,  Sutherland,  J.  It  is  said  that 
the  defendant  will  not  be  able  to  recover  from 
his  grantor  beyond  six  years'  interest  on  his 
covenant  of  warranty,  and  that,  therefore,  this 
case  should  form  an  exception  to  the  general 
rule  which  governs  in  these  cases.  We  do  not 
think  so.  The  rule  is  uniform,  that  if  a  party 
neglects  to  plead  the  Statute  of  Limitations,  he 
loses  his  plea.  The  Statute  of  Limitations  is  a 
strict  defense,  and  if  a  party  lets  it  slip,  the 
court  will  not  relieve  him. 

The  motion  is  denied,  with  costs. 

Cited  in— 3  Wend.,  587;  0  Hill,  225 :  7  How.  Pr.,  235 ; 
6  Abb.  Pr.,  78 ;  5  Rob.,  629. 
See— 1  Wend.,  302 ;  3  Wend.,  573 ;  6  Hill,  227. 


295*]        *WOOSTER  v.  BURR. 

Practice — Plaintiff's  Right  of  Nonsuit — Notice 
of  Set-Off. 

A  plaintiff  has  the  right  to  submit  to  a  nonsuit  on 
the  coming  in  of  a  jury,  although  the  jury  are  pre- 
pared to  certify  a  balance  in  favor  of  the  defendant 
in  an  action  of  aatsumpsii,  where  a  notice  of  set-off 
has  been  given. 

Citation— 1  Wend.,  36. 

MOTION  to  set  aside  a  nonsuit.  The  action 
was  asmmpsit ;  the  defendant  gave  notice 
of  set-off,  the  suit  was  tried,  the  jury  came  into 
court  prepared  to  certify  a  balance  in  favor  of 
the  defendant,  the  plaintiff  did  not  appear,  and 
a  nonsuit  was  entered.  The  defendant  moved 
to  set  the  same  aside,  aud  for  a  rule  that  he  have 
leave  to  notice  the  cause  for  trial  by  proviso,  or 
that  the  court  express  their  opinion  that  the 
verdict  ought  to  have  been  received  as  a  direc- 
tion upon  a  future  trial. 

Mr.  D.  B.  Tallmadge,  for  defendant.  The 
Statute  Allowing  Set-offs,  1  R.  L.,  515,  516,  is 
imperative,  that  if  it  appears  that  the  plaintiff 
is  overpaid,  the  jury  shall  find  a  verdict  for  the 
defendant,  aud  certify  to  the  court  the  amount, 
&r. ,  and  the  sum  so  certified  shall  be  recorded, 
and  the  defendant  have  execution.  After  a 
plea  of  tender,  there  cannot  be  a  non-suit.  1 
Camp.,  N.  P.,  327  ;  2  H.  Bl.,  377.  None  but 
the  defendant  can  demand  the  plaintiff,  1  Str., 
267.  In  Mass. ,  it  has  been  decided  that  after 
a  cause  is  opened  to  the  jury,  either  party  may 
in-ist  on  a  verdict.  16  Mass.,  317. 

Mi:  Walker,  contra.  At  common  lawf  the 
plaintiff  always  had  the  right  to  submit  to  a 
nonsuit,  aud  the  statute  has  not  taken  away 
that  right.  Great  injustice  might  be  done  had 
the  plaintiff  not  that  power.  The  practice  of 
the  New  England  courts  in  this  particular  does 
not  prevail  here.  Was  the  nonsuit  set  aside, 
the  plaintiff  could  not  be  compelled  to  proceed 
to  trial. 

By  the  Court,  Savage,  Ch.  J.  There  is 
nothing  in  the  statute  which  changes  the  rights 
of  the  parties.  The  statute  directs  that  the  sum 
certified  shall  be  recorded,  but  the  verdict  of  a 
jury  can  be  received  only,  by  the  assent  of  the 
plaintiff  ;  and  when  no  verdict  is  pronounced, 
WEND.  2. 


no  sum  is  certified.  Where  a  verdict  was  re- 
ceived without  the  assent  of  the  plaintiff,  it 
*was  set  aside  (1  Wend.,  36) :  and  the  [*29« 
court  there  held  that  it  is  the  right  of  a  plaintiff 
to  submit  to  a  nonsuit.  The  plea  of  tender  is 
not  analogous  to  a  notice  of  set-off;  the  former 
admits  the  debt,  the  latter  not. 
Motion  denied,  with  costs. 

Cited  in-2  Wood  &  M.,  538. 


POUCHER  v.  LIVINGSTON. 

Practice — Struck  Jury — Importance  and  Intri- 
cacy of  Cause. 

The  testing  the  genuineness  of  a  signature  to  a 
note,  is  not  a  question  of  intricacy  demanding  a 
struck  jury:  nor  is  a  controversy  between  parties, 
exciting  much  speculation  and  interest  in  a  county, 
so  important  as  to  induce  the  granting  of  such  jury. 
Struck  juries  have  generally  been  granted  only  in 
actions  brought  by  public  officers  in  vindication  of 
their  official  characters. 

Citations-Uohns.,  61;  4  Johns.,  482, 491 ;  1  Cai., 
498 ;  2  Johns.,  373. 

MOTION  for  a  struck  jury.  There  are  two 
causes,  one  assumpxit  on  a  promissory  note 
for  $1,000,  in  which  the  defense  is  forgery,  the 
other  slander  for  alleging  the  note  to  be  a  for- 
gery. The  controversy  has  excited  much  specu- 
lation and  interest.  The  connections  of  the  par- 
ties are  numerous  and  respectable.  The  venue 
is  laid  in  the  County  of  Columbia,  and  the  de- 
fendant applies  for  a  struck  jury,  either  from 
a  foreign  county,  or  of  the  county  where  the 
venue  is  laid. 

Messrs.  R.  H.  Morris  and  C.  Bushnell. 
for  defendant. 

Mr.  A.  L.  Jordan,  contra. 

By  the  Court,  Sutherland,  J.  The  statute 
authorizes  the  court  to  grant  a  struck  jury  only 
in  cases  of  intricacy  and  importance.  The  test- 
ing the  genuineness  of  a  signature  to  a  note  is 
not  a  question  of  intricacy  demanding  more 
than  ordinary  intelligence,  although  it  may  be 
difficult  to  come  to  a  satisfactory  conclusion. 
Nor  is  this  a  case  of  importance  within  the 
meaning  of  the  statute.  It  may  highly  intciv-t 
the  parties  and  their  friends,  but  the  public 
have  no  particular  interest  in  the  matter.  Where 
public  officers  have  been  libeled  for  acts  done 
in  their  official  capacity,  suits  brought  by  them 
in  .vindication  of  their  characters  have  been 
deemed  important,  and  struck  juries  allowed  ; 
1  Johns.,  61  ;  4  Johns.,  482;  1  Cai.,  498;  2 
Johns.,  373  ;  4  Johns.,  491  ;  but  where  causes 
are  important  only  to  the  parties,  such  consid- 
eration is  not  sufficient  to  induce  the  court  to 
grant  a  struck  jury.  The  probable  amount  of 
recovery  does  not  entitle  these  causes  to  be  con- 
sidered important,  and  *the  interest  ex-  [*297 
cited  in  the  County  of  Columbia  cannot,  from 
the  nature  of  the  controversy,  be  such  as  to  en- 
danger a  fair  and  impartial  trial. 

Motion  denied. 

Cited  in-13  Wend..  83;  43  How.  Pr.,68;  17  Abb. 
Pr.,  360 ;  2  Rob.,  650 ;  7  Daly,  6. 

NOTE.—  Struck  or  special  jury  —  When  granted. 
See  Spencer  v.  Sampson,  1  Cai.,  498,  note. 
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IN  THE  MATTER  OK  PROVING  THE  WILL  OF 
AUGUSTUS  N.  LAWRENCE. 

Proof  of  Will—What  Affidavits  Received. 

In  the  proof  of  a  will,  a  written  petition  to  take 
the  proof  is  not  necessary.  Affidavits  of  the  inter- 
est of  the  parties,  and  of  service  of  notice  on  them 
are  received ;  viva  voce  proof  of  these  facts  not  be- 
in?  required. 

MR.  D.  S.  JONES  moved  the  court  to  receive 
the  proof  of  the  will  of  Augustus  N.  Law- 
rence. He  asked  the  court  whether  it  was  nec- 
essary to  present  a  written  petition  for  that  pur- 
pose, and  whether  the  evidence  of  heirship,  and 
proof  of  service  of  notice  of  the  proceeding  on 
the  parties  interested  must  be  viva  voce,  or 
whether  affidavits  are  received.  He  said  he 
deemed  the  petition  unnecessary,  and  supposed 
that  affidavits  would  be  received. 

By  the  Court,  Savage,  Ch.  J.  The  practice 
is  well  settled.  A  petition  is  not  necessary,  and 
affidavits  of  heirship  and  notice  are  always  re- 
ceived. The  execution  of  the  will  alone  is 
proved  viva  voce.  The  witnesses  are  sworn  to 
make  true  answers  to  such  questions  as  shall 
be  put  to  them.  They  then  subscribe  the  depo- 
sitions previously  prepared, containing  the  sub- 
stance of  their  testimony,  and  the  will  and 
proofs  are  recorded. 


THE  PEOPLE,  ex  rel.  S.  SUTLIFF, 

v. 
C.  EASTON,  Sheriff  of  Montgomery. 

Sale  of  Land  Under  an  Execution  Extinguishes 
the  Lien — Judgment  Creditor's  Right  of  Re- 
demption. 

A  person  obtaining:  a  judgment  agrainst  another, 
and  selling  the  land  of  his  debtor,  becoming  him- 
self the  purchaser  at  an  amount  exceeding  the 
judgment,  has  no  right  to  redeem  the  premises  pur- 
chased by  him  from  the  operation  of  a  sale  anterior 
to  that  under  which  he  purchased ;  the  sale  of  the 
land  under  his  execution  having  extinguished  the 
lien  of  his  judgment,  he  is  no  longer  a  judgment 
creditor  having  a  lien. 

Citations— 8  Johns.,  334 ;  4  Cow.  417 ;  7  Cow.,  21. 

MOTION  for  a  mandamus.     Certain  real  es- 
tate of  T.  E.  Sutliff  was  sold  Aug.  15, 

1827,  under  an  execution  issued  under  the  seal 
of  theC.  P.  of  Montgomery,  on  a  justice's  judg- 
298*]ment,  for  $37.81,  and  purchased  by  *J. 
W.  Cady  and  another,  who  obtained  a  certifi- 
cate of  sale,  which,  by  assignment,  came  to 
the  relator  in  this  case.  In  Dec.,  1827,  S.Wiley 
recovered  a  judgment  against  T.  E.  Sutliff  for 
$303.58,   issued  an  execution,  and  Feb.  20, 

1828,  sold  the  same  premises,  became  himself 
the  purchaser  at  the  sum  of  $318.50  (a  sum 
exceeding  the  amount  of  his  judgment  and  the 
sheriff's  fees),  and  obtained  the  sheriff's  certifi- 
cate.    Nov.  14,  1828,  Wiley  paid  to  the  sheriff 
$65,  claiming  the  right  to  redeem  the  premises 
from  the  operation  of  the  sale  of  Aug.,  1827. 

Mr.  D.  Cady,  for  relator.  . 

By  the  Court,  Savage,  Ch.  J.  The  relator 
is  entitled  to  his  deed.  Wiley's  judgment,  by 
the  sale  under  his  execution  at  a  sum  beyond 
the  amount  thereof,  became  satisfied,  and  he 
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was  no  longer  a  creditor,  having  a  lien  upon* 
the  land  sold  at  the  previous  sale,  under  which 
the  relator  claims.  Had  the  premises  been  pur- 
chased by  a  stranger  instead  of  the  plaintiff  in 
the  execution,  such  would  have  been  the  ef- 
fect, and  whether  he  or  another  became  the 
purchaser,  cannot  alter  the  rights  of  the  relator. 
A  sale  of  land  under  an  execution,  extinguishes 
the  lien  of  the  judgment  on  the  land  sold.  S 
Johns.,  334  ;  see,  also,  4  Cow.,  471,  and  T 
Cow.,  21. 
Let  a  mandamus  issue. 

Cited  in-5  Hill,  229 ;  2  Den.,  355 ;  1  Barb.,  388  ;  4 
Barb.,  128 ;  13  How.  Pr.,  11 ;  15  Abb.  N.  S.,  445. 


IN  THE  MATTER  OF  GEORGE  W.  FITCH,  an 
Absent  Debtor. 

Act  for  Relief  Against  Absent  and  Absconding- 
Debtors — Practice  Under. 

The  justices  of  the  Superior  Court  of  the  City  of 
N.  Y.,  officiating  under  the  Act  for  Relief  Against 
Absconding  and  Absent  Debtors,  act  as  commis- 
sioners of  the  Supreme  Court,  and  their  proceedings- 
must  be  returned  to  the  Supreme  Court. 

Proof  by  witnesses  that  they  believe  that  the 
debtor  resides  out  of  the  State,  is  sufficient. 

To  support  proceedings  under  this  Act,  there 
must  be  evidence  that  the  defendant  is  indebted 
within  the  State,  either  by  showing  the  contract, 
made  here,  or  that  the  creditors  reside  here. 

Citations— 2  Cai..  319. 

MOTION  to  set  aside  an  attachment.  A  war- 
rant was  issued  by  the  Hon.  J.  O.  Hoff- 
man, one  of  the  justices  of  the  Superior  Court 
of  the  City  of  N.  Y. ,  the  property  of  the  debtor 
was  attached,  and  the  proceedings  were  re- 
turned to  this  court.  Two  witnesses  testified 
before  the  judge  previous  to  the  issuing  of  the- 
warrant,  that  they  believed  that  the  debtor  re- 
sided *out  of  the  State,  but  no  proof  [*299~ 
was  offered  that  the  contract  was  made  within 
this  State,  or  that  the  creditors  on  whose  ap- 
plication the  warrant  issued  resided  here. 

A  motion  was  now  made  to  set  aside  the  at- 
tachment and  all  subsequent  proceedings,  on, 
the  grounds:  1.  That  the  proof  of  the  debtor's 
residence  abroad  was  not  sufficient;  and  2. 
That  there  was  no  evidence  that  the  contract 
under  which  the  debt  was  claimed  was  made- 
within  this  State,  or  that  the  creditors  resided 
here.  A  question  was  also  submitted,  whether 
the  proceedings  ought  not  to  have  been  re- 
turned to  the  Superior  Court  instead  of  this- 
court. 

Mr.  D.  B.  Tallmadge,  for  debtor. 

Mr.  J.  Anthon,  for  creditors. 

By  the  Court,  Savage,  Ch.  J.  The  pro- 
ceedings could  be  returned  only  to  this  court. 
No  jurisdiction  in  these  cases  is  given  to  the 
Superior  Court  of  the  City  of  N.  Y.  by  the 
statute  creating  that  court.  The  judges  of  that 
court,  however,  have  a  right  to  act  individual- 
ly on  applications  to  them  under  this  Act;  but 
when  they  so  officiate,  they  do  so  as  commis- 
sioners of  this  court.  The  proof  of  the  resi- 
dence abroad  of  the  defendant  was  sufficient, 
but  there  should  have  been  evidence  that  the 
defendant  was  indebted  within  this  State,either 
by  showing  that  the  contract  was  made  here, 
or  that  the  creditors  resided  here.  2  Cai.,  319. 
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In  this  respect  there  is  a  total  want  of  evidence, 
for  which  cause  the  proceedings  are  set  aside. 

Disapproved— 5  Hill,  608. 

Cited  in- 3  Wend.,  325  ;  18  Wend.,  613;  5  Hill,  611 ; 
H.  &  D.,  448 ;  1  N.  Y.,  336 ;  1  Barb.,  388 :  4  Barb.,  126 ;  7 
Barb.,  661 ;  13  How.  Pr.,  352 ;  14  How.  Pr,,  347 ;  2  Co. 
R.,  93. 


ANDERSON  v.  HITCHCOCK. 

Bond  of  Sheriff— When  Ordered  to  be  Put  in 
Suit. 

The  bond  of  a  sheriff  will  not  be  ordered  to  be  put 
in  suit  until  it  be  shown,  which  may  be  by  affidavit, 
that  the  sheriff  is  individually  unable  to  respond  in 
damages  for  the  default  or  misconduct  alleged 
against  him. 

Citation— Act,  April  12, 1827. 

MOTION  for  leave  to  prosecute  the  sureties 
of  the  sheriff  of  Allegany  for  not  return- 
ing an  execution.  A  rule  to  return  the  execu- 
tion was  duly  entered,  and  notice  served  on  the 
3OO*]  *sheriff.  He  having  neglected  to  com- 
ply with  the  requisitions  of  the  rule,  this  mo- 
tion was  made. 

By  the  Court,  Sutherland,  J.  By  the 
Act  of  Apr.  12,  1827.  the  court  are  authorized 
to  order  the  bond  of  the  sheriff  to  be  put  in  suit 
on  the  application  of  any  party  aggrieved,  with- 
out requiring  that  a  previous  recovery  shall 
have  been  had  against  the  sheriff.  It  is  left  to  the 
discretion  of  the  court  whether  they  will  direct 
a  prosecution  on  the  bond.  By  the  Act  of  1813, 
the  court  were  empowered  to  order  the  bond 
of  the  sheriff  to  be  put  in  suit  for  any  default 
or  misconduct  in  his  office  after  a  recovery 
against  him.  Now  such  order  may  be  made 
anterior  to  such  recovery.  It  is  no  longer  nec- 
essary to  show  a  recovery;  but  in  the  exercise 
of  a  sound  discretion,  the  court  are  of  opinion 
that  before  directing  a  prosecution  of  the  bond 
which  the  sureties  of  the  sheriff  are  to  be  put 
to  trouble  and  expense,  it  should  be  shown  to 
the  court,  which  may  be  done  by  affidavit,  that 
the  sheriff  is  individually  unable  to  respond  in 
damages  for  the  default  or  misconduct  alleged 
against  him.  This  not  being  shown  in  this  case, 
the  motion  is  denied. 


RAYNER  AND  HOPE  v.  DYETT. 

Pleading — Imprisonment  for  Debt. 

A  plea  puis  darrein  continuance  of  a  discharge 
under  the  Act  Abolishing  Imprisonment  for  Debt 
in  Certain  Cases,  is  not  a  waiver  of  a  plea  in  bar  be- 
fore put  in ;  and  the  plaintiff  cannot  confess  the 
plea  and  take  judgment,  but  must  proceed,  and  try 
the  former  issue. 

AFTER  this  cause  was  at  issue,  the  defend- 
ant obtained  a  discharge  under  the  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases,  which  he  pleaded  puis  darrein  continu- 
ance. The  plaintiffs  made  an  entry  on  the  roll, 
confessing  the  plea  and  praying  judgment  of 
their  damages  to  be  levied  on  the  goods,  &c. , 
of  the  defendant,  and  not  upon  his  person,  and 
served  a  copy  of  the  same  upon  the  defendant, 
together  with  a  notice  of  assessment  of  dam- 
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ages  by  the  clerk,  considering  the  plea  pui» 
darrein  as  a  waiver  of  the  pleas  before  put  in ; 
and  they  proceeded  and  entered  a  rule  for  in- 
terlocutory judgment,  &c.,  to  set  aside  which 
this  motion  was  made. 

* Messrs.  Van  Benthuysen  and  [*3O1 
Oakley,  for  defendant. 

Messrs.  Emmet  and  Grim,  for  plaintiffs. 

By  the  Court,  Sutherland,  J.  As  a  gen- 
eral rule,  it  is  undoubtedly  true  that  a  plea 
puis  darrein  continuance  is  a  waiver  of  the  plea 
before  put  in;  that  rule,  however  proceeds  on 
the  hypothesis  that  the  party  assumes  a  new 
ground  of  defense  to  the  action,  abandoning 
the  defense  before  relied  on.  The  defendant 
here  had  denied  the  plaintiffs'  right  of  recov- 
ery ;  subsequently  he  obtained  a  discharge, 
exempting  his  body  from  imprisonment;  he 
plead  that  fact,  so  that  if  judgment  did  pass 
against  him,  his  body  should  not  be  subject  to 
imprisonment.  This  was  not  an  admission  of 
the  plaintiffs'  right  of  action,  nor  did  it  set  up 
any  new  matter  by  way  of  defense,  to  the  ac- 
tion; it  only  affected  the  remedy,  but  not  the 
right  of  the  plaintiffs.  The  former  pleas,  there- 
fore, were  not  waived,  and  the  plaintiffs  erred 
in  considering  such  the  effect  of  the  plea  puis. 
darrein. 

The  motionis  granted,  but  without  costs. 

Cited  in— 10  Wend.,  680 ;  14  Wend.,  163:  19  Wend.. 
699 ;  5  Hill,  214 ;  59  N.  Y..  236 ;  34  Barb.,  200 ;  25  Am. 
Dec.,  591. 


THE  PEOPLE,  ex  rel.  JOHN  HOLBROOK 

KT  AL., 
V. 

THE  JUDGES  OF  THE  JEFFERSON  COM- 
MON PLEAS. 

Practice — Costs  on   Quashing  an  Appeal — Re- 
spondents not  Liable  for. 

The  respondents  in  an  appeal  cause,  on  whose 
motion  an  appeal  it  quashed,  are  not  liable  to  the 
costs  of  suing  out  a  mandamus,  although  at  their 
request  a  return  is  made  to  an  alternative  manda- 
mus, although  they  oppose  the  issuing  of  a  peremp- 
tory mandamus,  and  although  the  relators  obtain  a 
judgment  by  default  on  demurrer,  if  the  respond- 
ents have  not  appeared  or  been  made  parties  to  the 
demurrer. 

MW.  &  J.  SYMONDS  obtained  a  judg- 
•  incut  in  a  justice's  court  against  J.  Hoi- 
brook  and  others.  The  defendants  entered  an 
appeal  to  the  Jefferson  C.  P., which,  on  motion 
of  the  plaintiffs,  was  quashed.  The  defend- 
ants applied  to  the  Supreme  Court  for  a  man- 
damus to  vacate  the  rule  of  the  C.  P.  quashing 
the  appeal ;  an  alternative  mandamus  was  or- 
dered, and  a  return  made  to  the  same  by  the 
C.  P.  On  the  coming  in  of  the  return,  the  Su- 
preme Court,  instead  of  directing  a  peremptory 
mandamus,  ordered  the  relators  to  demur  to 
the  return,  which  was  done,  and  *a  [*3O2 
copy  of  the  demurrer,  entitled  "Ihe  People,  ex 
rel.  John  Holbrook  et  al.,  v.  The  Judges  of  the 
Court  of  Common  Pleas  of  Jefferson  County," 
with  a  notice  of  a  rule  to  join  in  demurrer 
served  on  R.  Lansing,  Esq.,  as  "attorney  for 
defendants."  When  the  demurrer  was  served 
on  Mr.  Lansing,  he  stated  to  the  attorney  for 
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the  relators,  that  he  was  not  retained  by  the 
judges,  and  that  he  would  not  receive  the  de- 
murrer; it  however  was  left  with  him,  and  at 
the  next  term  of  this  court  the  default  of  the 
judges  was  entered,  and  a  peremptory  manda 
mus  awarded.  The  rule  of  the  C.  P.  was  va- 
cated, and  the  plaintiffs  in  the  action  then  de- 
pending neglecting  to  bring  the  same  to  trial, 
judgment  as  in  case  of  nonsuit  was  rendered 
against  them. 

It  was  now  moved,  on  the  part  of  the  relat- 
ors, that  they  have  leave  to  enter  judgment  for 
costs  on  the  demurrer,  or  to  perfect  judgment 
on  the  demurrer;  or  that  M.  W.  &  J.  Symonds 
pay  the  costs  of  the  relator  in  this  matter,  in- 
sisting that  inasmuch  as  the  return  to  the  al- 
ternative mandamus  was  made  by  the  C.  P.  at 
the  request  of  the  plaintiffs  below,  and  that 
they  had  opposed  the  issuing  of  a  peremptory 
mandamus  on  the  coming  in  of  the  return  to 
the  alternative  mandamus,  they  had  become 
parties  to  the  proceeding,  and  were  responsible 
for  the  costs. 

Mr.  J.  H.  Bronson,  for  relators. 

Mr.  R.  Lansing,  contra. 

By  the  Court,  Marcy,  J.  The  Messrs.  Sym- 
onds, who  are  sought  to  be  charged  with  costs 
in  this  case,  have  done  no  act  which  subjects 
them  to  a  liability  for  costs.  Their  application 
to  the  C.  P.  to  have  a  return  made  to  the  alter- 
native mandamus,  and  their  opposition  to  the 
issuing  of  a  peremptory  mandamus,  ought  not 
to  have  that  effect.  In  those  particulars,  they 
did  no  more  than  what  is  ordinarily  done  by 
parties  in  cases  of  mandamus,  and  yet  they  are 
not  subjected  to  costs.  Even  this  court,  on  the 
coming  in  of  the  return,  were  not  prepared  to 
say  that  a  peremptory  mandamus  ought  to  is- 
sue, but  directed  the  relators  to  demur,  so  that 
the  law  of  the  case  might  be  looked  into;  nor 
3O3*]  were  *t.he  Messrs.  Symonds  parties  to 
the  demurrer.  In  the  title  the  Judges  of  the 
Jefferson  C.  P.,  and  not  the  plaintiffs  in  the 
original  action,  were  named  as  parties.  Not 
having  done  any  act,  and  not  being  even 
named  as  parties,  they  can  in  no  sense  be  con- 
sidered as  such;  nor  can  the  judges  be  consid- 
ered as  parties,  they  having  done  no  act  but 
what  their  official  duties  required  in  obeying 
the  requisitions  of  this  court. 

The  motion  of  the  relators,  therefore,  is  denied. 
Cited  in— 3  Wend.,  305 ;  5  Wend.,  473. 


DENNING  v.  SMITH. 

Statute  Authorizing  Arrest  of  Ship*,  &c. — Judg- 
ment may  be  Against  Owner  Personally — Ac- 
count of  Plaintiff— Practice  and  Pleading. 

In  a  proceeding  under  the  Statute  Authorizing 
the  Arrest  of  Ships  or  Vessels,  &c.,  after  the  Appear- 
ance of  the  Owner,  &c.,  and  giving  Security,  &c., 
judgment  may  be  against  the  owner  personally  for 
the  amount  found  due ;  and  the  judgment  will  be 
sustained,  though  the  sura  found  due  to  the  plaint- 
iff is  less  than  the  sum  required  to  be  sworn  to,  to 
authorize  the  issuing  of  the  attachment. 

It  is  not  necessary  that  the  account  of  the  plaint- 
iff should  be  set  forth  in  the  record  of  judgment. 
It  is  sufficient  that  it  be  annexed  to  and  filed  with 
the  declaration.  Although  the  evidence  produced 
oefore  the  referees  to  be  set  forth  in  their  report 
•entered  on  the  record,  this  court  will  not  review  the 
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doings  of  the  referees.  If  they  erred,  the  remedy 
of  the  party  complaining  was  by  application  to  the 
court  below. 

Citation-Act,  1817,  N.  Y.  Stat.,  Vol.  4,  ch.  49. 

ERROR  from  the  N.  Y.  C.  P.  Mar.  15,  1826, 
Ira  Smith  presented  a  petition  to  the  Hon. 
John  T.  Irving,  First  Judge  of  the  Court  of  C. 
P.  of  the  City  of  N.  Y.,  stating  that  the  sloop 
or  vessel  called  the  General  Pike,  and  the  own- 
ers thereof,  were  justly  indebted  to  the  peti- 
tioner in  the  sum  of  $100  and  upwards,  and 
referred  to  an  account  annexed  to  the  petition 
for  the  items  of  his  demand, which  consisted  of 
charges  for  materials  furnished  and  labor  done 
for  such  vessel,  amounting  to  the  sum  of  $110.- 
04.     The  party  made  oath  to  his  account,  and 
the  judge  issued  his  warrant  directed  to  the 
sheriff  of  the  City  and  County  of  N.  Y. ,  com- 
manding him  to  attach,  seize  and  safely  keep 
the  vessel,  her  tackle,  apparel  and  furniture.  • 
The  warrant  was  returnable  on  the  third  Mon- 
day of  March.     The  sloop  was  attached,  and 
Mar.   16,  William  H.  Denning,  described  as 
owner  of  the  sloop  General  Pike,  with  another 
person  as  surety,  entered  into  a  bond  to  the 
plaintiff,    which   was  duly  approved,  condi- 
tioned to  pay  such  judgment  as  should  be  re- 
covered against  the  sloop  and  (fcvners  in  the 
suit  then  pending  between  the  plaintiff  and  the 
sloop  and  the  owners  thereof  ;  whereupon  the 
sloop  was  discharged  from  the  attachment,  and 
permitted  to  proceed   on  her  voyage.     The 
plaintiff  declared,  stating  the  attachment  of 
the  *vessel,  and  alleging  work  to  have  [*3O4 
been  done,  and  materials  to  have  been  furn- 
ished for  her,  at  the  request  of  William  H. 
Denning,  owner,  and  averring  demand  of  pay- 
ment and  refusal;  to  which  declaration  was 
annexed  the  account  of  the  plaintiff.     The  de- 
fendant, William  H.  Denning,  owner  of  the 
sloop  General  Pike,  pleaded  that  the  plaintiff 
did  not  at  his  request  do  and  perform  the  work 
and  labor,  nor  find  and  provide  the  materials, 
«&c.,  in  the  declaration  mentioned;  whereof  he 
put  himself  upon  the  country,  and  added  a 
similiter.     To  the  plea  was  attached  a  notice 
that  the  plaintiff  was  indebted  to  one  Henry 
Johnson,  in  his  lifetime,  in  the  sum  of  $500, 
for  money  had  and  received,  and  that  the  work 
and  labor  done,  and  materials  furnished  by  the 
plaintiff,  were  done  and  furnished  on  account 
of  such  indebtedness,  and  was  thereby  paid 
and  satisfied.     At  the  May  Term,  1826,  of  the 
C.  P.,  the  cause  was  referred  to  three  referees, 
who,  in  June,  1826,  reported  that  the  plaintiff 
did,  at  the  request  of  the  owner  of  the  sloop, 
do  and  perform  the  work  and  labor,  &c.,  and 
find  and  provide  the  materials,  &c.,  and  that 
there  was   due  to  the  plaintiff  for  the  same 
from  the  sloop  and  William  H.  Denning,  own- 
er, $72.04,  besides  his  costs  and  charges,  &c. ; 
to  which  report  they  annexed  the  evidence  in 
the  cause.    The  report  was  confirmed,  and  the 
C.  P.  gave  judgment  "that  the  said  plaintiff  do 
recover  against  the  said  William  H.  Denning, 
the  owner  of  the  said  sloop  as  aforesaid,  the 
said  sum  of  seventy-two  dollars  and  four  cents 
in  form  aforesaid  reported,  and  also  sixty-four 
dollars  and  thirty  cents  for  his  costs  and  charg- 
es by  the  court  now  here  adjudged  to  the  said 
plaintiff,  and  with  his  assent;  which  said  dam- 
ages, costs  and  charges  in  the  whole  amount 
to  one  hundred  and  thirty-six  dollars  and  thir- 
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ty-four  cents,  to  be  levied  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided; and  the  said  William  H.  Denning,  the 
owner  of  said  sloop,  in  mercy,"  &c.  To  re- 
verse the  judgment,  the  record  and  proceed- 
ings were  removed  into  this  court  by  certiorai. 
The  plaintiff  in  error,  besides  the  general  as- 
signment, specially  assign  for  error,  that  by 
the  record  it  does  not  appear  that  the  account 
•of  the  plaintiff  was  annexed  to  the  declaration. 
3O5*J  *Mr.  H.  W.  Warner,  for  plaintiff 
in  error.  There  was  a  fatal  variance  between 
the  declaration  and  the  proof.  The  declara- 
tion stated  the  work  to  have  been  done,  &c., 
at  the  request  of  Denning;  the  proof  showed 
it  to  have  been  done  at  the  request  of  Johnson, 
who  was  a  joint  owner  with  Denning  in  the 
sloop,  as  appears  from  the  evidence  returned 
by  the  referees. 

The  judgment  being  against  Denning  per- 
sonally, is  erroneous.  The  proceeding  being 
in  rem,  the  judgment  should  have  been  "that 
the  vessel  remain  liable,"  &c.,  for  the  damages 
and  costs,  as  was  the  judgment  in  3  Cai.,  38. 
According  to  the  course  pursued  by  the  plaint- 
iff, the  bond  required  by  the  statute  is  a  nul- 
lity. Had  the  plaintiff  taken  a  judgment 
against  the  .veSsel.  he  might  then  have  resorted 
to  a  prosecution  of  the  bond  to  obtain  satisfac- 
tion; whereas,  instead  of  doing  so,  he  has  taken 
a  judgment,  in  the  first  instance,  against  the 
person,  which,  in  this  proceeding,  he  is  not 
•entitled  to  do. 

The  result  of  the  investigation  of  the  ac- 
counts shows  that  the  plaintiff  was  not  enti- 
tled to  this  remedy.  A  creditor,  unless  his 
demands  amount  to  $100,  is  not  entitled  to  pro- 
ceed against  a  vessel  under  the  statute,  by  vir- 
tue of  which  these  proceedings  were  had.  The 
demand  of  the  plaintiff  was  ascertained  to  be 
less  than  $100. 

Mr.  P.  Ruggles,  for  defendant  in  error. 
The  C.  P.  regularly  obtained  jurisdiction  of 
the  cause,  and  their  proceedings  cannot  become 
coram  nonjudice  by  the  plaintiff  failing  to  es- 
tablish the  full  amount  of  his  demand. 

After  the  appearance  of  the  master,  owner  or 
consignee,  and  the  giving  of  the  bond  pre- 
scribed by  the  Statute,  1  R.  L.,  131,  the  pro- 
ceeding in  rem  ceases,  and  the  suit  is  then  prose- 
cuted in  personam.  The  giving  of  the  bond  is 
equivalent  to  filing  special  bail  in  a  personal 
action.  The  subsequent  proceedings  are  virt- 
ually against  the  party  appearing.  Had  a  bond 
not  been  given,  the  judgment  should  have  been 
against  the  vessel,  as  in  the  case  in  Cai.;  but  a 
bond  having  been  given,  the  vessel  was  dis- 
charged, and  a  judgment  that  she  remain  liable 
would  have  been  a  nullity,  unless  followed  up 
by  a  suit  on  the  bond.  This  the  court  will  not 
3Of>*]  require,*if  satisfaction  can  be  obtained 
by  a  judgment  in  the  first  suit.  The  party  here 
has  taken  his  judgment  against  the  owner,  and 
the  court  will  not  disturb  it. 

Denning  and  Johnson  being  partners,  the 
tixxi/tiipxit  of  one  was  the  (ifwnmpsit  of  the  other. 
The  referees,  therefore,  were  warranted  in  the 
report  they  made. 

By  the  Court,  Savage,  Ch.  J.  The  referees 
to  whom  the  cause  in  the  court  below  was  re- 
ferred annexed  to  their  report  the  evidence  as 
it  appeared  before  them;  but,  as  that  properly 
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forms  no  part  of  the  record,  there  being  no  bill 
of  exceptions,  that  evidence,  and  the  questions 
decided  by  the  referees,  are  not  judicially  be- 
fore us.  If  the  referees  erred  in'any  matter  of 
law  or  fact,  the  proper  remedy  was  by  applica- 
tion to  the  court  below  to  set  aside  their  report. 

The  errors  assigned  in  the  record  are:  1. 
That  the  declaration  is  insufficient.  2.  That 
the  plaintiff's  account  should  have  been  an- 
nexed to  the  declaration  and  set  forth  in  the  rec- 
ord. Two  other  points^were  made  upon  the  ar- 
gument: 1.  That  the  judgment  is  improperly 
entered  against  the  plaintiff  in  error  personally. 
2.  That  the  amount  reported  by  the  referee- 'i- 
sufficient  to  warrant  any  judgment  in  this 
mode  of  proceeding.  The  proceedings  before 
declaration  are  not  complained  of,  and  are, 
therefore,  conceded  to  be  regular. 

The  statute  directs  that  the  declaration  shall 
set  forth  briefly  the  plaintiff's  demand,  and  al- 
lege work  to  have  been  done,  and  articles  to 
have  been  furnished  at  the  request  of  the  own- 
er, master  or  consignee,  averring  a  demand  and 
refusal,  and  that  the  accounts  of  the  respective 
plaintiffs  shall  be  annexed  to  the  declaration. 
The  declaration  in  this  case  contains  all  that 
the  statute  requires.  The  account  was  annexed 
thereto  and  filed  with  the  declaration,  as  ap- 
pears by  the  return  to  the  certiorari;  but  it  is 
not  set  forth  in  the  record;  nor  is  it  required 
by  the  Act  that  it  should  be  so  set  forth,  nor 
can  it  be  necessary. 

The  next  objection  is,  that  judgment  should 
not  have  been  entered  personally  against  the 
owner.  The  Act  of  1817,  Stats,,  Vol.  IV.,  ch. 
49,  provides,  that  on  the  bond  being  given,  the 
lien  on  the  vessel  ceases  immediately.  Until 
the  bond  is  given,  the  proceeding  is  in  rem,  but 
when  the  *vessel  is  discharged,  I  appre-  [*3O7 
hend  the  proceeding  is  in  personam.  Why 
should  the  plaintiff  any  longer  proceed  against 
the  vessel?  It  is  no  more  subject  to  an  execu- 
tion upon  a  judgment  to  be  obtained  than  any 
other  property  of  the  owner.  The  vessel  is 
discharged  from  the  attatchment  by  the 
substitution  of  the  owner ;  and  it  seems  to 
me,  that  thenceforward  there  is  no  use  in  pro- 
ceeding against  the  vessel.  Suppose  the  plaint- 
iff should  continue  the  suit  against  the  vessel 
alone,  for  what  will  he  have  execution?  The 
vessel  is  gone,  and  may  never  return,  as  this 
proceeding  may  be  had  against  foreign  ve-M'ls 
as  well  as  others.  The  suit  does  not  abate  by 
the  owner's  entering  into  bonds,  because  the 
accounts  may  be  referred,  and  proceedings 
had,  as  in  anv  other  referable  case.  Who,  then, 
is  to  be  the  defendant?  Not  the  vessel;  she  is 
discharged  from  the  attachment,  and  the  lien 
thereby  created.  The  owner,  master  or  con- 
signee who  executes  the  bond,  from  necessity 
becomes  the  defendant,  and  the  subsequent 
proceedings  must  be  against  him.  It  is  usual 
to  continue  the  proceedings  against  the  ve--rl. 
together  with  the  owner,  &c.,  and  though  it 
mav  not  vitiate,  yet  it  seems  to  me  useless. 

The  only  remaining  objection  is,  that  the  re- 
port is  for  a  sum  less  than  must  be  sworn  to,  to 
authorize  an  attachment.  It  seems  to  be  an 
answer  to  say,  that  the  statute  supposes  tew 
may  be  recovered  than  the  amount  sworn  to, 
else  why  refer  at  all,  but  that  the  accounts 
may  be  contested?  There  is  nothing  in  the  Act 
to  countenance  the  idea,  that  if  less  is  reported 
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due,  the  court  loses  its  jurisdiction.  The  ac- 
count sworn  to  gives  jurisdiction,  and  author- 
izes the  proceeding,  and  afterwards  the  suit 
proceeds  as  other  suits,  with  the  exceptions  to 
be  found  in  the  statute  itself.  Upon  the  pro- 
ceedings of  the  referees  I  give  no  opinion. 

I  am  of  opinion  that  the  judgment  of  the  C.  P. 
be  affirmed. 

Cited  in— 16  Wend.,  27  ;  24  Wend.,  21. 


3O8*]   *JACKSON,    ex    dem.    TEN    EYCK 

ET  UX., 

PERKINS. 

Act  to  Perpetuate  Testimony — Proceedings  under 
— Notice — Waiver  of  Defective — Delivery  of 
Deed — Proof  of  Parol  Evidence  Admissible  to 
Show  Non-Delivery. 

In  a  proceeding  under  the  Act  to  Perpetuate  the 
Testimony  of  Witnesses,  it  is  not  necessary  to  state 
in  the  affidavit,  on  which  the  order  for  examination 
is  founded,  the  probable  inability  of  the  witness, 
sought  to  be  examined,  to  attend  the  trial. 

A  commissioner  should  specify  in  the  order  the 
number  o  f  days  for  which  notice  is  to  be  given; 
where,  however,  no  time  is  specified,  the  commis- 
sioner would  be  considered  as  having  deemed  14 
days  (the  shortest  time  specified  in  the  statute)  rea- 
sonable notice. 

The  appearance  of  a  defendant,  and  cross-exam- 
ininK  the  witness,  is  a  waiver  of  a  defective  notice. 

Proof  that  a  witness  is  74  years  of  age,  and  the  be- 
lief of  another  from  his  knowledge  of  the  situation 
and  infirmities  of  the  principal  witness,  that  she 
could  not  endure  the  fatigue  of  a  journey  from  Al- 
bany to  Ogdensburgb  without  the  most  serious  haz- 
ard to  her  health,  is  sufficient  to  authorize  the  ad- 
mission of  the  deposition  in  evidence.  No  witness 
is  bound  to  endanger  his  life  by  his  attendance  at 
court. 

Any  person  affected  by  a  deed,  may  at  any  time 
question  its  validity,  and  show  that  it  was  not  in 
fact  duly  executed  or  delivered,  although  it  hath 
been  proved  in  the  usual  form  by  a  subscribing 
witness,  and  recorded. 

The  delivery  of  a  deed  is  usually  proved  by  the 
fact  of  the  grantee  having  the  deed  in  possession, 
or  by  other  circumstances,  tending  to  the  same  con- 
clusion. 

Proof  of  the  due  execution  of  a  deed,  and  of  its 
having  been  recorded,  is,  perhaps,  prima  facie  evi- 
dence of  its  delivery ;  but  a  grantee  is  not  conclud- 
ed by  such  proof,  and  is  a  competent  witness  to 
prove  that  the  deed  never  was  delivered  to  him. 

Where  the  title  alleged  to  have  been  conveyed  by 
a  deed  is  set  up,  not  by  a  party  claiming  under  it, 
but  as  an  outstanding  title  in  a  third  person,  with 
which  the  defendant  has  no  connection,  it  is  com- 
petent for  the  grantor  to  show  that  the  deed  never 
was  delivered,  and  the  doctrine  of  estoppel  does  not 
apply. 

Citations-1  R.  L.,  455 :  4  Johns..  161, 230  ;  12  Johns., 
418,  469,  536 ;  1  Johns.  Ch..  114,  250  ;  20  Johns.,  187, 
188 ;  1  Chit.  PI.,  351 ;  Cro.  Eliz.,  737.  738 ;  Cro.  Jac., 
420 ;  2  Str.,  814 ;  7  T.  R.,  597. 

rpHIS  was  an  action  of  ejectment  brought  for 
-L  the  recovery  of  the  moiety  of  two  lots  of 
land  in  the  County  of  St.  Lawrence,  tried  at 
the  circuit  in  that  county,  in  July,  1827,  be- 
fore the  Hon.  Reuben  Hyde  Walworth,  then 
one  of  the  Circuit  J». 

Title  was  shown  in  the  lessors  of  the  plaint- 
iff, by  proving  Ann,  one  of  the  lessors  of  the 
plaintiff,  the  wife  of  the  other  lessor,  to  whom 
she  was  married  in  May,  1801,  to  be  one  of  the 
children  and  heirs  at  law  of  Matthew  Visscher, 
to  whom  the  premises  in  question  were  con- 
veyed by  the  original  patentee  in  1791.  Mat- 
thew Visscher  died  in  1793;  his  other  heir  was 
Sebastian  Visscher. 

An  exemplification  of  a  deed,  recorded  in  the 
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office  of  the  Secretary  of  State, was  read  in  evi- 
dence by  the  defendant.  It  was  a  deed  from 
Sebastian  Visscher  and  Ann  Visscher.  the 
children  and  heirs  at  law  of  Matthew  Visscher, 
to  their  mother,  Lydia  Visscher ;  whereby, 
after  reciting  that  M.  Visscher  died  intestate, 
and  that  it  was  his  intention  that  all  his  estate, 
real  and  personal,  after  his  decease,  should  be 
vested  in  the  grantee,  the  grantors,  in  consid- 
eration of  the  premises,  and  of  natural  love 
and  affection,  and  of  the  sum  of  ten  shillings 
to  them  paid,  remised,  released  and  confirmed 
unto  the  grantee  *all  and  singular  the  [*3OJ> 
houses,  lands,  &c.,  the  property  of  the  said 
Matthew  Visscher,  deceased.  The  deed  bore 
date  Mar.  13,  1800,  and  was  proved  by  one  of 
two  subscribing  witnesses  (both  of  whom  were 
admitted  to  be  dead  at  the  time  of  trial),  before 
a  master  in  chancery,  Feb.  18,  1802.  The  cer- 
tificate of  the  master  stated  that  the  witness  be- 
ing sworn,  said  that  he  saw  the  grantors  vol- 
untarily execute  the  conveyance  for  the  uses 
therein  mentioned. 

The  deposition  of  Lydia  Visscher,  the  grantee 
in  the  last  mentioned  deed,  taken  under  the 
statute  to  perpetuate  testimony  Apr.  23,  1827, 
was  read  by  the  plaintiff,  in  whjph  the  witness 
deposed,  that  after  the  death  of  her  husband, 
and  within  16  years  before  making  her  deposi- 
tion, her  children  sold  and  conveyed  lands  and 
real  estate  which  belonged  to  her  husband  at 
the  time  of  his  decease,  situate  in  the  Counties 
of  Albany,  Montgomery  and  Herkimer,  and 
that  she  joined  in  the  several  conveyances  for 
the  purpose  of  releasing  her  right  of  dower  ; 
that  she  has  never  sold  an  inch  of  ground  which 
belonged  to  her  husband,  as  her  own,  nor  did 
she  suppose  that  she  had  any  title  to  any  real 
estate  whereof  he  died  seised,  except  her  right 
of  dower ;  that  her  son,  Sebastian  (who  died 
in  Oct.,  1824),  previous  to  his  death,  and  since 
the  year  1800,  mortgaged  the  mansion  house 
which  she  occupies  ;  that  the  deed  from  her 
children  to  her,  bearing  date  Mar.  13,  1800, 
and  recorded  in  the  Secretary's  office,  had  never 
been  in  her  possession  ;  that  she  had  never 
seen  or  heard  of  such  deed  being  in  the  pos- 
session of  the  grantors  or  either  of  them  ;  that 
she  never  heard  either  of  them  say  that  they 
had  such  deed  in  their  possession  ;  nor  did 
they  or  either  of  them  ever  inform  her  that 
they  had  conveyed  to  her  the  property  they  had 
inherited  from  their  father  ;  but,  on  the  con- 
trary, they  always  told  her  that  she  was  en- 
titled only  to  her  right  to  dower  in  such  prop- 
erty. On  her  cross-examination,  she  deposed 
that  she  had  never  paid  any  rent  to  her  chil- 
dren for  the  mansion  house,  which  she  had 
occupied  since  the  death  of  her  husband  ;  that 
she  has,  since  his  death,  paid  and  satisfied  with 
her  own  *funds,  a  mortgage  to  the  [*31O 
amount  of  several  hundred  dollars,  which  he 
left  upon  the  house  ;  that  on  the  sale  by  her 
children  of  two  lots  in  Montgomery  Co.,  in 
which  she  joined  to  lease  her  dower,  a  mortgage 
of  one  of  the  lots  to  secure  the  consideration 
myney  was  executed  to  her;  that  she  received 
payment  thereof,  but  paid  out  all  the  money 
received  on  that  account,  in  discharge  of  debts 
owing  by  her  son.  To  the  deposition  was  an- 
nexed an  instrument  under  seal,  executed  by 
the  witness,  bearing  date  Oct.  12,  1824,  which, 
in  her  deposition,  she  testified  was  executed 
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toy  her,  and  that  the  facts  set  forth  in  the  same 
were  true.  It  is  a  declaration  that  the  deed 
of  Mar.  13,  1800,  or  any  other  deed  of  the  like 
import,  never  was  executed  or  delivered  to  her, 
or  agreed  to  be  so  executed  or  delivered;  that 
she  had  never  seen  or  had  the  possession  of 
such  deed;  and  never  assented  or  did  any  act 
signifying  her  assent  to  take  the  property  de- 
scribed therein  under  such  deed;  declares  her 
dissent  thereto,  and  that,  as  to  her,  it  is  inop- 
erative and  void,  and  admits  that  the  real  es- 
tate whereof  her  husband  died  seised, descended 
to  and  vested  in  his  children,  subject  only  to 
her  right  of  dower  therein. 

The  deposition  was  produced  in  court  by  the 
clerk  of  St.  Lawrence,  who  testified  that  it 
was  filed  in  his  office  May  2,  1827,  and  re- 
mained there  as  a  record.  The  introduction  of 
it  as  testimony  was  objected  to  on  the  trial,  but 
was  received  upon  the  stipulation  of  the  plaint- 
iff's counsel,  that  if  this  court,  on  a  case  made, 
should  be  of  opinion  that  the  deposition  ought 
not  to  have  been  received,  judgment  of  non- 
suit should  be  entered.  The  first  objection 
taken  to  the  introduction  of  the  deposition  was, 
that  the  proof  of  the  inability  of  the  witness 
to  attend  court  was  not  sufficient.  The  proof 
was,  that  the  witness  was  about  74  years  of  age; 
and  one  of  the  witnesses  testified,  that  from  her 
apparent  infirmities,  he  did  not  believe  that  she 
could  undergo  the  fatigue  of  a  journey  from 
Albany,  where  she  resided,  to  Ogdensburgh; 
if  she  was  a  relative  of  his,  he  would  not  con- 
sent to  risk  her  health.  The  circuit  judge  de- 
cided the  proof  of  inability  to  attend  vf&sprima 
facie  sufficient.  The  next  objection  was  to  the 
preliminary  proceedings  in  taking  the  testi- 
3  1  1*]  mony.  *Mar.  26,  1827,  A.  Ten  Evck, 
one  of  the  lessors  of  the  plaintiff,  made  affidavit 
that  Lydia  Visscher  was  a  witness  whose  tes- 
timony was  material  and  necessary  in  the  prose- 
cution of  this  and  other  suits  depending  upon 
the  same  title;  founded  upon  which  a  com- 
missioner made  an  order  on  the  same  day, 
directing  notice  to  be  given  to  the  attorney  for 
the  defendant,  that  Lydia  Visscher  would  be 
examined  before  him  de  bene  ease  Apr.  23,  then 
next,  at  her  dwelling-house  in  the  City  of  Al- 
bany, in  pursuance  of  the  Act  to  Perpetuate 
Testimony.  Notice  of  this  order,  and  a  copy 
of  the  affidavit  and  order,  were  served  on  the 
defendant's  attorney  Mar.  30;  and  on  the  day 
appointed,  proof  of  the  service  being  made, 
and  the  parties  appearing  by  their  counsel,  the 
commissioner  proceeded  and  took  the  deposi- 
tion. It  was  objected  that  the  affidavit,  on 
which  the  order  for  examination  was  obtained, 
should  have  stated  that  the  witness  would 
probably  be  unable  to  attend  the  trial,  and  that 
the  order  should  have  specified  the  length  of 
time  for  which  notice  should  be  given.  The 
judge  intimated  his  opinion,  that  in  taking  the 
deposition,  the  statute  had  not  been  complied 
with;  but,under  the  arrangement  before  stated, 
the  deposition  was  received. 

The  defendant  next  deduced  a  title  to  the 
premises  in  question,  under  a  mortgage  of  the 
whole  tract  conveyed  to  Matthew  Visscher  by 
the  original  patentee,  from  Sebastian  Visscher 
to  Abijah  Hammond,  bearing  date  June  6, 
1796,  given  to  secure  the  payment  of  £2,000, 
which  was  duly  foreclosed  in  the  Court  of 
Chancery,  the  premises  sold,  and  a  deed  in  pur- 
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suance  of  such  sale  executed  by  a  master,  bear- 
ing date  Feb.  13,  1799.  It  was  attempted  to 
show  an  adverse  possession  under  this  deed, 
but  it  was  not  satisfactorily  established.  The 
jury  found  a  verdict  for  the  defendant,  which 
was  moved  to  be  set  aside. 

Mr.  A.  Van  Vechten.f  or  plaintiff.  The  proof 
of  the  deed  from  the  heirs  of  Matthew  Visscher 
to  their  mother,  taken  by  the  master  for  the 
purposes  of  authorizing  its  being  recorded,  is 
no  evidence  of  its  delivery.  Delivery  is  not 
to  be  presumed  from  the  establishment  of  the 
fact  of  the  deed  having  been  *signed  [*3 1 2 
and  sealed,  although  sufficient  to  authorize  its 
record;  but  if  such  presumption  is  to  be  in- 
dulged, like  all  other  presumptions  it  may  be 
repelled  by  proof;  and  most  effectually  is  it  re- 
pelled by  the  testimony  of  the  grantee,  who 
denied  all  knowledge  of  the  fact  that  such 
deed  existed,  and  who  never  took  anything  un- 
der it.  There  is  no  conflict  between  the  testi- 
mony of  the  subscribing  witness,  who  proved 
the  deed  before  the  master  for  the  purpose  of 
its  being  recorded,  and  the  evidence  of  Mrs. 
Visscher  that  she  was  ignorant  of  its  existence. 
The  testimony  was  reconcilable,  and  the  jury 
should  have  reconciled  it.  Mrs.  Visscher  was 
unimpeached  and  uncontradicted;  her  testi- 
mony, besides,  was  directly  against  her  interest: 
she  was,  therefore,  fully  entitled  to  credit. 

As  to  the  irregularity  of  the  preliminary  pro- 
ceedings in  taking  the  deposition,  if  any  ex- 
isted, the  party  has  waived  his  right  to  object, 
by  appearing  at  the  time  and  cross-examining 
the  witness. 

Mr.  P.  S.  Parker,  for  defendant.  The 
deed  to  Mrs.  Visscher  was  good  and  operative. 
10  Johns.,  456.  The  execution  was  duly  proved 
by  the  subscribing  witness  before  the  master, 
and  the  evidence  of  Mrs.  Visscher  does  not 
contradict  the  fact.  Her  assent  to  the  deed 
may  well  be  presumed  from  its  highly  bene- 
ficial character.  No  dissent  is  shown  for  24 
years;  and  when  she  was  called  to  testify,  it 
had  become  her  interest  to  deny  all  knowledge 
of  the  transaction;  for  if  the  deed  stood,  her 
estate  in  dower  was  merged  in  the  fee,  which 
was  lost  by  lapse  of  time;  but  if  it  was  de- 
clared inoperative,  her  right  of  dower  re- 
mained. 

The  deposition  of  Mrs.  Visscher  was  irregu- 
larly taken.  The  commissioner  ought  to  have 
directed  what  notice  should  be  given  to  the 
party.  It  could  not  be  less  than  14  days,  ac- 
cording to  the  statute;  but  in  the  exercise  of  a 
sound  discretion,  which  was  intrusted  to  the 
commissioner,  much  longer  notice  might  be 
necessary  and  proper;  and  having  failed  to  give 
any  direction,  the  proceeding  was  erroneous, 
although  it  does  not  appear  that  the  notice 
which  was  given  was  insufficient. 

*Mr.  S.  A.  Talcott,  Atty-Gen.,  on  [*313 
same  side.  The  deposition  was  not  properly 
taken.  The  requirements  of  the  statute  should 
have  been  strictly  complied  with.  20  Johns., 
361.  It  requires  that  the  commissioner  should 
direct  reasonable  notice,  not  less  than  14  days, 
to  be  given;  that  he  should  fix  the  time,  and 
not  leave  it  discretionary  with  the  party.  Be- 
sides, the  original  deposition  was  read  in  evi- 
dence, whereas  the  statute  authorizes  only  a 
copy,  certified  by  the  clerk  in  whose  office  it  is 
filed,  to  be  read  and  admitted.  1  R.  L.,  456. 
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The  deposition  was  not  evidence  at  common 
law,  and  where  testimony  thus  taken  is  in- 
tended to  be  used,  it  should  be  used  as  the 
statute  prescribes  , 

The  Act  Concerning  Deeds,  1  R.  L.,  369 
requires  the  acknowledgment  or  proof  of  the 
execution  of  such  deeds,  which  necessarily  in- 
cludes delivery  as  well  as  signing  and  sealing; 
and  a  deed  thus  acknowledged  or  proved  may 
be  read  in  evidence.  When,  therefore,  the 
witness  testified  that  the  parties  voluntarily  ex- 
ecuted the  conveyance,  the  delivery  was  neces-' 
sarily  included.  Thus,  where  it  is  stated  that 
a  party  has  made  his  deed,  the  word,  of  itself, 
imports  that  the  instrument  was  sealed.  1  Chit., 
313.  So  where  it  is  said  that  a  party  by  his  ob- 
ligation acknowledged  himself  to  be  held  and 
firmly  bound,  &c.,  all  necessary  circumstances 
are  intended  to  concur,  viz.  :  the  sealing  and 
delivery  ;  for  otherwise,  it  is  not  a  writing  ob- 
ligatory. Cro.  Eliz.,  737,  738  ;  Cro.  Jac.,  420. 
Also  in  the  averment  of  the  making  of  a  bill  of 
exchange,  the  delivery  is  included.  7  T.  R., 
592.  The  words  of  the  certificate  of  the  proof 
of  the  deed  are,  therefore,  to  be  understood  to 
mean  what  they  import,  and  so  the  Legislature 
must  have  intended  ;  otherwise,  it  would  not 
have  been  enacted  that  a  deed  acknowledged 
or  proved  in  the  mode  prescribed,  might  be 
read  in  evidence  without  further  proof. 

It  was  not  competent  for  the  grantor,  in  op- 
position to  this  proof,  to  show  a  n on  delivery. 
It  is  true  it  has  been  said  that  the  certificate  of 
the  proof  or  acknowledgment  taken  before  a 
judge  is  not  conclusive,  and  that  the  party  af- 
fected by  the^deed  may  contest  its  validity,  and 
the  force  and  effect  of  the  formal  proof  ;  and 
it  was  so  done  in  4  Johms.,  161,  and  12  Johns., 
314*]  *469.  But  those  were  peculiar  cases. 
In  one  of  them,  the  acknowledgment  of  the 
grantor  was  sought  to  be  avoided  on  the  ground 
of  insanity  ;  in  the  other,  the  instrument  which 
was  proved  before  a  judge  was  shown  to  have 
been  obtained  by  fraud.  Not  so  here;  the  par- 
ties acted  understandingly  ;  they  voluntarily 
executed  the  deed,  procured  it  to  be  proved, 
and  caused  it  to  be  put  upon  record.  Public 
policy  demands  that  the  grantors  should  be  pre- 
cluded by  this  solemn  act ;  and  if  ever  parties 
should  be  estopped  from  alleging  a  non-deliv- 
ery of  a  deed,  it  should  be  in  this  case. 

An  estoppel  need  not  always  be  mutual  to  be 
effectual ;  a  lessor  may  be  estopped,  and  a  les- 
see not.  Com.  Dig.,  tit.  Estoppel,  A,  2,  A,  3. 
Proof  that  a  deed  enrolled  was  delivered  at  a 
time  different,  from  that  when  it  purported  to 
bear  date,  was  refused.  3  Leon.,  175,  case  227. 
In  Owen,  138,  it  is  said  that  if  such  a  plea  was 
admitted,  it  would  shake  most  of  the  assur- 
ances in  England.  A  party  should  never  be 
permitted  to  claim  in  opposition  to  his  deed  ; 
and  if  the  grantors  were  not  technically  es- 
topped, public  convenience  requires  that  proof, 
such  as  was  set  up  in  this  case,  should  not  be 
allowed.  1  Johns.  Cas.,  89-91;  12  Johns., 203; 
4  Camp.  N.  P.,  215  ;  1  Id.,  245;  1  Cowp.,  232; 
10  Ves.,  127. 

In  2  Wash.,  63,  it  was  said,  where  the  proof 
of  a  deed  is  sufficient  to  entitle  it  to  be  record- 
ed, the  witnesses  to  it  would  not  be  permitted 
to  disprove  it.  If  witnesses  are  not  allowed  to 
destroy  a  deed,  a  grantee  should  not  be  permit- 
ted to  do  it. 
1*2 


Mr.  VanVechten,  in  reply.  The  prelimin- 
ary proceedings  in  reference  to  the  deposition 
of  the  witness  were  regular.  The  order  of  the 
commissioner  directed  notice  to  be  given,  which 
was  equivalent  to  directing  due  notice;  24  days 
notice  was,  in  fact,  given,  whereas  a  notice  of 
14  days  would  have  complied  with  the  direc- 
tions of  the  statute.  In  addition,  the  party  at- 
tended. 

The  case  in  20  Johns.,  361,  does  not  support 
the  objection  to  the  use  of  the  original  depo- 
sition on  the  trial.  It  cannot  be  that  the  orig- 
inal is  not  evidence  when  a  copy  is. 

*The  proof  of  a  deed  by  a  subscrib-  [*3 1 5 
ing  witness  before  an  officer,  for  the  purpose 
of  its  being  recorded,  is  no  more  evidence  of 
its  delivery  than  would  be  an  acknowledgment 
before  such  officer  by  the  grantor;  and  yet  that 
is  not  a  delivery.  To  whom  is  the  delivery  ? 
It  must  either  be  actual,  or  some  act  or  decla- 
ration of  the  grantee  equivalent  thereto  must 
be  shown.  The  Legislature  meant  not  to  vest 
the  power  of  determining  the  validity  of  a  deed 
in  the  acknowledging  officer.  If  his  certificate 
is  conclusive,  it  is  so  upon  all  the  world,  grant- 
ee as  well  as  grantors;  and  an  innocent  grantee 
may  be  subjected  to  all  the  pains  and  penalties 
of  taking  a  conveyance  of  disputed  property. 
The  grantee  in  this  case,  not  having  accepted 
the  conveyance,  and  being  ignorant  of  its  ex- 
istence, the  property  remained  in  the  grantors. 
The  deed  was  inoperative  the  same  as  if  by  it 
disputed  property  had  been  conveyed. 

The  doctrine  of  estoppel  does  not  apply  to 
this  question.  There  is  no  mutuality  ;  the  de- 
fendant is  neither  a  party  nor  privy,  not  hold- 
ing under  the  conveyance  to  Mrs.  Visscher.  For 
whose  benefit,  then,  are  the  lessors  of  the  plaint- 
iff to  be  estopped  ? 

The  cases  cited  from  Leonard  and  Owen  have 
no  application.  The  doctrine  of  enrollment  is 
different  from  our  Registry  Acts.  Before  a 
deed  can  be  enrolled,  it  must  be  shown  to  be 
the  act  of  both  parties ;  to  entitle  it  to  be  re- 
corded, it  is  sufficient  to  show  it  the  act  of  the 
grantor. 

By  the  Court,  Sutherland.  J.  The  first 
question  in  this  case  is,  whether  the  deposition 
of  Mrs.  Visscher  was  properly  admitted  in  evi- 
dence. The  judge  permitted  it  to  be  read  upon 
the  stipulation  of  the  plaintiff's  counsel  that  a 
judgment  of  nonsuit  might  be  entered,  if  the 
Supreme  Court,  upon  a  case  made,  should  be 
of  opinion  that  the  deposition  ought  not  to  have 
been  received.  It  was  taken  under  the  Act  "to 
Perpetuate  the  Testimony  of  Witnesses  in  Cer- 
tain Cases,"  1  R.  L.,  455.  It  was  objected  to 
on  three  grounds  :  1 .  Because  the  affidavit  of 
Ten  Eyck,  upon  whose  application  the  order 
for  the  examination  of  Mrs.  Visscher  was  made, 
did  not  state  that  the  witness  would  prob- 
ably be  unable  to  attend  on  the  trial  of  the 
cause.  2.  Because  the  order  of  the  commis- 
sioner, *directing  notice  of  the  intend-  [*3 1 6 
ed  examination  to  be  given  to  the  defendant, 
did  not  specify  the  number  of  days  for  which 
notice  should  be  given.  3.  Because  the  inability 
of  the  witness,  by  reason  of  age  or  infirmity, 'to 
attend  in  person,  was  not  sufficiently  proved.at 
the  trial.  The  Act  does  not  require  any  evi- 
dence to  be  exhibited  to  the  commissioner  of 
the  probable  inability  of  the  witness  to  attend 
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the  trial  before  he  makes  the  order  for  his  ex- 
amination. The  object  of  the  Act  appears  to 
have  been  to  enable  parties  to  suits  affecting 
the  title  to  land  to  guard  against  the  death  or 
insanity  of  their  witnesses,  or  their  inability  to 
attend  court,  by  reason  of  age  or  infirmity. 
The  deposition  may  be  taken  even  before  any 
suit  is  commenced.  The  Act  is  not  confined  to 
any  particular  class  of  witnesses  ;  it  embraces 
all ;  those  in  the  strength  and  vigor  of  manhood 
as  well  as  the  aged  and  infirm.  Upon  the  trial 
it  must  be  shown  that  the  witness  is  dead,  or  is 
unable  to  attend,  by  reason  of  age  or  settled  in- 
firmity, or  some  other  cause,  which,  in  all  hu- 
man probability,  will  continue  permanently  to 
operate,  or  his  deposition  cannot  be  read. 

The  correct  practice  is,  undoubtedly,  for  the 
commissioner  to  specify  in  his  order  the  num- 
ber of  days  for  which  notice  is  to  be  given.  The 
Act  prescribes  that  he  shall  direct  reasonable 
notice,  not  less  than  14  days,  to  be  given  ;  the 
order  was  dated  Mar.  26,  and  directed  notice  to 
be  given  that  the  witness  would  be  examined 
Apr.  23,  ensuing.  The  notice  was  actually 
served  Mar.  30, 24  days  before  the  examination, 
and  the  defendant  appeared  by  his  counsel, 
and  cross-examined  the  witness.  Admitting  the 
order  to  have  been  defective,  it  was  cured  by 
the  defendant's  appearance.  But  I  am  inclined 
to  think  the  order  and  notice  were  good,  inde- 
pendent of  the  appearance.  Where  no  time  is 
specified  in  the  order,  the  notice  moist  be  for 
at  least  14  days,  the  time  mentioned  in  the  Act, 
and  the  commissioner  must  be  understood  as 
deeming  that  a  reasonable  notice,  under  the 
circumstances  of  the  case. 

The  evidence  of  the  inability  of  the  witness 
to  attend  the  circuit  was  sufficient.  She  was 
more  that  74  years  of  age,  and  one  of  the  wit- 
nesses testified,  that  from  his  knowledge  of  her 
317*]  *situation  and  infirmities,  he  believed 
she  could  not  endure  the  fatigue  of  a  journey 
from  Albany  to  Ogdensburgh  without  the 
most  serious  hazard  to  her  health.  This  was 
sufficient.  No  witness  is  bound  to  endanger 
his  life  by  his  attendance  at  court ;  the  law 
does  not  exact  it.  The  deposition,  therefore, 
was  properly  admitted  in  evidence. 

But  the  material  question  in  the  case  is, 
whether  the  deed  from  Sebastian  and  Ann 
Visscher  to  Lydia  Visscher,  their  mother,  of 
Mar.  13,  1800.  was  delivered  to  and  accepted 
by  the  grantee.  It  is  not  denied  that  such  de- 
livery and  acceptance  are  essential  to  its  effect 
as  a  valid  deed.  4  Johns.,  230  ;  12  Johns.,  418, 
536  ;  1  Johns.  Gas.,  114,  250  ;  6  Cow.,  617  ;  20 
Johns.,  187,  188.  The  only  evidence  of  the 
delivery  of  the  deed  is  the  proof  of  its  execu- 
tion by  one  of  the  subscribing  witnesses  be- 
fore a  master  in  chancery,  taken  under  the 
statute,  for  the  purpose  of  putting  it  upon  rec- 
ord. That  proof  is  in  the  usual  form.  The 
master  certifies,  that  the  witness,  being  duly 
sworn,  did  say  that  he  saw  Sebastian  Visscher 
and  Ann  Visscher,  whom  he  knew  to  be  the 
persons  described  in  the  conveyance,  volunta- 
rily execute  the  same  for  the  uses  therein 
mentioned,  as  their  act  and  deed  ;  and  that  he, 
together  with  John  F.  Willett.  subscribed  the 
same  as  a  witness  thereto.  The  acknowledg- 
ment or  proof  of  a  deed  relates  only  to  the  act 
of  the  grantor.  A  recorded  deed  may  be  used 
as  evidence  without  further  proof.  The  Act, 
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therefore,  renders  it  necessary  that  the  gen- 
uineness of  the  instrument  shall  be  established 
either  by  the  acknowledgment  of  the  grantor, 
or  the  evidence  of  one  or  the  subscribing  wit- 
nesses before  a  competent  officer,  and  that 
such  acknowledgment  of  proof  shall  be  in- 
dorsed upon  the  deed  before  it  can  be  recorded; 
but  this  proof  or  acknowledgment  is  ex  parte, 
and  any  person  who  may  be  affected  by  the 
deed  may,  at  any  time,  question  its  validity, 
and  show  that  in  fact  it  was  not  duly  executed 
or  delivered.  4  Johns.,  161  ;  12  Id.,  409.  We 
all  know  that,  in  practice,  the  witnesses  to  its 
execution  rarely  see  it  delivered.  The  delivery 
is  a  subsequent  act,  to  which  witnesses  are  not 
ordinarily  called,  and  which  is  usually  proved 
*by  the  fact  of  the  grantee  having  the  [*318 
deed  in  his  possession,  or  by  other  circum- 
stances tending  to  the  same  conclusion.  Jack- 
son v.  Bodel,  20  Johns.,  187,  188.  Proof  of  the 
due  execution  of  a  deed,  and  of  its  having 
been  recorded,  is,  perhaps,  prima  facie  evidence 
of  its  delivery  ;  but  it  would  be  subversive  of 
all  principle  to  hold  the  nominal  grantee  con- 
cluded by  these  acts,  all  of  which  may  be  per- 
formed by  the  grantor,  without  the  knowledge, 
privity  or  consent  of  the  grantee.  It  is  true, 
that  in  pleadings  it  is  not  necessary  to  aver  in 
terms  either  the  sealing  or  the  delivery  of  a 
deed  ;  they  are  both  implied  in  the  term"deed" 
or  "  writing  obligatory."  But  this  is  merely  a 
rule  of  pleading,  and  does  not  determine  the 
question  as  to  what  shall  be  evidence  of  the 
sealing  or  delivery  upon  the  trial.  1  Chit.  PI., 
351  ;  Cro.  Eliz.,737,  738;  Cro.  Jac.,  420;  2 
Str.,  814,  and  cases  cited  ;  7  T.  R,  596. 

Mrs.  Visscher  was  a  competent  witness  to 
prove  that  the  deed  never  was  delivered  to 
her.  She  swore  directly  against  her  own  in- 
terest. 

The  doctrine  of  estoppel  is  not  applicable  to 
the  case.  The  defendant  does  not  claim  under 
Mrs.  Ten  Eyck  or  Mrs.  Visscher,  through  the 
deed  in  question,  or  in  any  other  manner. 
Whether,  as  between  the  grantors  and  the 
grantee,  it  would  be  competent  for  the  grant- 
ors to  deny  the  delivery  of  the  deed  under  the 
circumstances,  it  is  not  necessary  to  determine; 
but  where,  as  in  this  case,  the  title  alleged  to 
have  been  conveyed  by  the  deed  is  set  up,  not 
by  a  party  claiming  under  it,  but  as  an  out- 
standing title  in  a  third  person,  with  which  the 
defendant  had  no  connection,  it  must  be  com- 
petent for  the  lessor  to  show  that  the  deed 
never  was  delivered,  and,  of  course,  never  be- 
came effectual. 

The  verdict  of  the  jury  upon  the  question  of 
the  delivery  of  the  deed  appears  to  me  to  be 
entirely  against  the  weight  of  evidence.  Mrs. 
Visscher  is  a  witness  above  all  suspicion  ;  there 
is  nothing  to  show  that  her  faculties  are  im- 
paired by  age  or  disease,  or  that,  from  any  other 
circumstance,  the  most  implicit  reliance  is  not 
to  be  placed  upon  her  testimony.  She  swears 
positively  that  the  deed  in  question  never  was 
delivered  to  her,  and  that  she  never  heard  of 
its  having  been  'executed,  either  from  [*319 
her  children  or  anyone  else  ;  that  it  was  never 
in  her  possession,  nor  did  she  ever  know  of  its 
having  been  in  the  possession  of  either  of  her 
children.  • 

There  are,  undoubtedly,  mysterious  circum- 
stances attending  this  case,  and  the  imagina- 
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tion  may  indulge  in  conjecture  as  to  the  mo- 
tives which  may  have  actuated  the  parties,  or 
as  to  the  real  truth  of  the  transaction  ;  but  it 
is  the  duty  of  the  jury  to  decide  according  to 
the  weight  of  legal  evidence. 

I  am,  therefore,  of  opinion  that  a  new  trial 
should  be  granted. 

Deed,  delivery  evidence  of.— Cited  in— 15  Wend., 
658;  23  Wend.,  46:  10  N.  Y.,  544;  24  Hun.,  295;  22 
How.  Pr.,  419;  53  How.  Pr.,  226;  44  Super.,  205;  95 
111.,  281 ;  35  Am.  Dec.,  545. 

Perpetuation  of  testimony.— Cited  in— 55  How.  Pr., 
263:  1  Abb.  Pr..  294;  1  Abb.  n.  c,  346;  4  Duer,  253; 
7  Daley,  519. 


BEST,  Assignee  of  PLATNER  v.  STRONG. 

Parties  —  Action  by  Assignee  of  Insolvent  Debtor 
as  Such  —  Action  for  Money  Had  and  Received 
—  Illegal  Contract. 

In  an  action  by  the  assignee  of  an  insolvent  debt- 
or, in  which  the  plaintiff  declares  as  an  assignee  for 
a  cause  of  action  existing  prior  to  the  assignment, 
the  plaintiff  must  prove,  on  the  trial,  the  character 
in  which  he  sues,  although  no  other  plea  than  the 
general  issue  is  interposed. 

An  action  for  money  had  and  received,  will  not 
lie  by  one  party  against  another  to  recover  money 
received  under  a  contract  made  in  violation  of  the 
Statute  to  Prevent  and  Punish  Champerty  and 
Maintenance. 

Citations—  7  Johns.,  373  ;  Bull.  N.  P.,  37  :  Stark.  Ev. 
part  4.  p.  119,  140,  141,  144,  159,  166;  2  Moore,  3;  8 
Taunt.,  134  ;  Cowp.,  569  ;  3  Camp,,  399  ;  20  Johns.,  386; 
Day,  696. 


was  an  action  of  assumpsit,  tried  at  the 
Columbia  Circuit  in  Apr.  ,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 
The  plaintiff,  describing  himself  as  "as- 
signee of  the  estate  and  effects  of  Henry  Plai- 
ner, an  insolvent  debtor,  according  to  the  force, 
form  and  effect  of  the  several  statutes  concern- 
ing insolvent  debtors,"  declared  in  indebitatus 
assumpsit,  that  the  defendant  was  indebted  to 
Plantner  before  he  became  insolvent,  in  the 
sum  of  $3,000,  for  money  had  and  received, 
&c.,  and  being  so  indebted,  &c.,  promised  to 
pay,  &c.  The  defendant  pleaded  the  general 
issue.  The  plaintiff  claimed  to  recover  on  the 
following  state  of  facts  :  In  the  year  1820  a 
bill  in  chancery  was  filed  by  Plainer  against 
Samuel  Sherwood,  Walter  Wood  and  Levi  Bax- 
ter, to  set  aside  certain  sales  of  lands  which 
had  been  had  in  the  Counties  of  Delaware,  Cay- 
uga,  Seneca.  Onondaga  and  Cortland,  under 
execulions  on  a  judgmenl  againsl  Plainer,  who 
claimed  to  be  the  owner  of  between  80  and  90 
military  lots.  Jan.  15,  1821,  an  agreement  was 
entered  into  under  seal  between  Plainer  and 
his  sons-in-law,  Anlhony  Maxwell  and  Philip 
Kilts.of  the  one  part,  and  the  defendant  of  the 
other  part,  whereby  the  defendant  agreed  to 
aid  and  assisl  Plainer  and  his  sons-in-law  in  the 
prosecution  of  Ihe  suit  in  chancery,  and  to  ad- 
vance the  necessary  counsel  fees  and  other  ex- 
penses in  carrying  it  on,  the  instrument  recit- 
3S2O*]  ing  that  *on  account  of  the  advanced 
age  of  Plainer,  and  the  inability  of  all  the  par- 
ties of  the  firsl  parl  lo  make  Ihe  necessary  ad- 
vances, Ihey  were  unable  to  prosecute  the  suit 
in  chancery  lo  effecl  ;  and  he  f  urlher  agreed  lo 
commence  proseculions  for  all  and  every  lol 
and  Iracl  of  land  claimed  by  Ihe  parlies  of  Ihe 
first  part  ;  the  defendant  lo  pay  one  fourth  of 
Ihe  cosls,  counsel  fees  and  expenses  in  the  suit 
in  chancery,  and  in  such  other  suits  as  might 
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subsequently  be  broughl,  and  the  other  parties 
to  the  agreement  the  remaining  three  fourths. 
As  a  compensation  for  his  services,  Ihe  def end- 
anl  was  lo  receive  twenty-five  per  cent,  on  all 
moneys  and  property  recovered,  until  the 
whole  sum  recovered  should  amounl  lo  $100.- 
000,  and  for  any  excess  he  was  lo  receive 
twelve  and  a  half  per  cent.  In  the  agreement 
was  contained  also  a  power  of  attorney  from 
Plainer  and  his  sons-in-law  lo  Ihe  defendant, 
to  take  possession  of  the  lands  claimed  by  them, 
and  to  which  they  had  lille  previous  lo  a  cer- 
lain  day,  excepling  a  cerlain  Iracl,  and  lo  en- 
ler  inlo  conlracls  and  sell  Ihe  land,  Plainer  and 
his  sons-in-law  binding  Ihemselves  lo  ralify 
and  confirm  Ihe  acts  of  the  defendant  under  a 
penally  of  $2tt,000,  which  were  declared  liqui- 
dated damages.  In  pursuance  of  this  agree- 
ment, the  defendent  assumed  Ihe  managemenl 
of  the  business,  and  Ihe  solicitor  and  counsel 
who  had  charge  of  Ihe  chancery  silil,  after- 
wards consulted  only  with  him,  and  had  no 
further  communicalion  wilh  Plainer.  On  Ihe 
trial,  a  book  was  exhibited  containing  the  lots 
claimed,  Ihe  silualion  of  Ihe  title  and  possess- 
ion which  the  defendant  was  to  inquire  into, 
and  lo  which  his  agency  was  directed.  The 
defendant  made  several  journeys  to  Ihe  wesl 
on  Ihe  business  in  which  he  had  engaged,  and 
incurred  heavy  expenses  in  Ihe  prosecution  of 
Ihe  chancery  suit  The  plainliff  produced  a 
lelter  from  Ihe  defendanl,  in  which  was  con- 
lained  Ihis  paragraph  :  "  I  never  despair,  bul 
I  am  afraid  thai  I  shall  sink  under  Ihe  load 
wilh  which  I  am  saddled  before  I  can  dis- 
charge it,"  referring  to  the  contraclhe  had  en- 
tered into.  Jan'.  22,  1825,  a  compromise  was 
effected  of  the  chancery  suit,  which  the  coun- 
sel for  Plainer  testified  he  considered  very  ad- 
vantageous for  the  complainant.  The  defend- 
anl was  consulted,  and  assisted  in  bringing  il 
aboul ;  and  *bul  for  his  aid,  il  would  [*321 
nol  have  laken  place.  The  terms  of  the  com- 
promise were,  lhal  aboul  43  of  Ihe  lols  men- 
lioned  in  Ihe  bill  of  complainl  were  disclaimed 
by  Ihe  defendanls,  and  aboul  Ihe  same  num- 
ber were  disclaimed  by  Plainer  ;  Ihe  defend- 
anls were  lo  pay  $3,000  in  cash  ;  convey  a  lol 
of  land  of  the  value  of  $1,200  to  a  son  of  Plai- 
ner, and  lo  secure  lo  Plainer  an  annuily  for 
life  of  $200  per  annum,  which  was  valued  al 
belween  $900  and  $1,000  ;  Ihe  defendants  were 
never  tobedislurbed  by  Plainer,  or  by  anyone 
under  him  or  his  heirs,  or  acling  by  Iheir  pro- 
curemenl ;  an  amicable  decree  was  lo  be  en- 
tered lo  carry  Ihe  agreemenl  inlo  effecl  as  far 
as  practicable  ;  each  parly  lo  pay  his  own  cosls, 
and  a  bond  lo  be  given  by  Plainer,  wilh  the 
defendant,  as  his  surely,  in  Ihe  penal  sum  of 
$10,000,  as  liquidated  damages,  lhal  Plainer 
and  his  heirs  should  abide  by  Ihe  agreemenl. 
This  bond  was  a  sine  qua  non  lo  Ihesetllement. 
The  defendanl  refused  lo  join  in  it  as  the  surety 
of  Plainer,  unless  Ihe  $3,000  were  paid  to  him, 
in  which  case  he  agreed  to  account  fairly  with 
Plainer,  and  pay  him  what  should  be  found 
due  to  him.  The  solicitor  and  counsel  of  Plai- 
ner advised  him  to  accede  to  Ihe  defendants 
offer,  and  if  he  did  not  settle  fairly,  sue  him. 
The  $3,000  were  paid  to  the  solicitor  of  Plai- 
ner, who  after  deducling  Ihe  laxable  costs  and 
counsel  fees  due  lo  several  counsel  who  had 
been  employed  in  Ihe  cause,  paid  Ihe  balance, 
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•viz.  :  $1,500,  to  the  defendant  between  the 
parties,  and  took  his  receipt  for  the  same.  This 
sum,  together  with  a  small  sum  of  about  $75, 
alleged  to  have  been  paid  by  mistake  by  the 
solicitor  of  Plainer  to  the  defendant,  was 
claimed  to  be  recovered,  the  facts  relative  to 
which  smaller  sum  it  is  deemed  unnecessary  to 
state,  it  being  involved  in  and  controlled  by 
the  principles  applied  to  the  greater  sum. 

In  the  progress  of  the  trial,  it  was  objected 
by  the  defendant  that  the  evidence  was  inad- 
missible, because,  1.  The  action,  if  any,  should 
have  been  covenant;  2.  That  it  should  have 
been  brought  in  the  name  of  all  the  parties  to 
the  contract,  viz. :  Maxwell  and  Kilts,  as  well  as 
Platner;  and  3.  That  the  contract  under  which 
322*]  the  money  had  been  obtained,  was  *in 
violation  of  the  Statute  to  Prevent  and  Punish 
•Champerty  and  Maintenance.  These  several 
objections  were  overruled.  The  evidence  on 
the  part  of  the  plaintiff  being  closed,  and  a  set- 
off  of  about  $200  proved,  the  counsel  for  the 
defendant  moved  that  the  plaintiff  be  non- 
suited, on  the  ground  that  the  insolvency  of 
Platner  had  not  been  shown,  no  proceedings 
under  any  Insolvent  Act  affecting  him  had  been 
produced,  and  no  assignment  of  his  estate  to 
the  plaintiff  proved;  which  motion  was  over- 
ruled,and  the  cause  submitted  to  the  jury, who 
found  a  verdict  for  the  plaintiff  for  $1,294. 

Mr.  E. Williams, for  defendant,  now  moved 
to  set  aside  the  verdict  and  for  a  new  trial.  He 
said  that  it  had  been  insisted  at  the  circuit  thp.t 
the  action,  if  any,  should  ha've  been  covenant, 
and  that  the  plaintiff  could  not  recover  for  the 
non-joinder  of  others  as  plaintiffs.  He,  how- 
ever, now  thought  that  no  action  at  law  would 
lie;  that  the  remedy,  if  any,  against  the  defend- 
ant, was  by  bill  in  equity,  in  which  only  the 
rights  of  the  several  parties  could  be  adjusted. 
Platner  had  received  an  annuity  of  $1,000,  his 
son  a  farm  worth  $1,200;  and  though  the  de- 
fendant had  received  $1,500,  he  had  paid  back 
$200  of  it;  his  expenditures  probably  were  $300 
more,  and  his  share  of  the  spoil  ought  at  least 
to  be  equal  to  $1,000.  The  plaintiff,  however, 
was  not  entitled  to  retain  his  verdict,  as  the 
contract  out  of  which  his  claim  grew  was  void, 
and  the  principle  of  potior  est  conditio  defend- 
ants applied.  Independent  of  that  objection, 
the  plaintiff  wholly  failed  in  showing  a  right 
to  recover,  by  omitting  to  prove  the  insolvency 
of  Platner,  and  the  assignment  of  his  estate  to 
himself. 

Mr.  K.  Miller,  for  plaintiff.  The  liability 
of  the  defendant  arose  from  his  promise  to  pay 
when  he  received  the  $1,500.  The  plaintiff  is, 
therefore,  not  obliged  to  resort  to  the  original 
agreement  to  show  his  right  to  recover.  At  all 
events,  the  plaintiff  is  entitled  to  retain  his  ver- 
dict for  the  lesser  sum  claimed,  as  the  proof 
fully  supports  that  charge. 

The  action  was  properly  brought  in  assump- 
-sit,  being  to  recover  moneys  had  and  received 
by  the  defendant.  The  p'laintiff  alone  could 
'•sustain  the  action.  The  suit,  on  the  settlement 
323*]  *of  which  the  money  was  paid,  was  in 
his  name,  and  with  him  the  settlement  was 
made. 

The  plaintiff  was  not  bound  to  prove  himself 
assignee  of  the  estate  of  Platner.  He  had  de- 
clared in  that  character,  and  the  defendant, by 
his  plea  of  the  general  issue,  had  admitted  the 
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character  in  which  he  sued:  the  plea  put  in 
issue  the  indebtedness,  and  nothing  else.  7 
Johns.,  373;  14  Mass.,  295.  The  suit  is  in  outer 
drait,  and  the  plaintiff  was  no  more  bound  to 
prove  the  character  in  which  he  sued,  than  if 
the  action  had  been  by  him  as  executor,  and 
the  plea  the  general  issue.  Besides,  to  avail 
himself  of  this  objection,  the  defendant  should 
have  plead  in  abatement. 

Mr.  Williams,  in  reply.  If  the  plaintiff  was 
in  fact  the  assignee  of  Platner,  the  action  was 
properly  brought  in  his  name,  1  Chit.,  15, 
and  a  plea  in  abatement  could  not  have  been 
interposed. 

By  the  Court,  Marcy,  J.  The  first  question 
presented  by  this  case  is,  whether  the  character 
in  which  the  plaintiff  sued  as  assignee  of  Plat- 
ner was  admitted  by  the  pleadings.  It  is  con- 
tended by  the  plaintiff,  that  the  defendant,  by 
pleading  in  chief,  has  admitted  upon  the  rec- 
ord his  right  to  maintain  the  action  as  assignee; 
and  if  this  right  was  intended  to  be  contested 
it  should  have  been  put  in  issue  by  a  plea  in 
abatement.  The  case  of  Schermerhvrn  v.  Jen- 
kins, 7  Johns.,  373,  was  adduced  as  an  author- 
ity to  support  this  position.  It  is  a  well  settled 
principle  of  law,  that  the  infancy  of  the  plaint- 
iff should  be  presented  by  a  plea  in  abatement, 
and  the  defendant  cannot  object  to  his  appear- 
ance at  the  trial.  The  objection  in  this  case  in- 
volves more  than  the  mere  right  of  the  plaintiff 
to  appear  and  prosecute  the  action.  No  pre- 
cedent has  been  found  in  the  books  of  such  a 
plea  as  it  is  contended  the  defendant  should 
have  put  in,  if  he  questioned  the  right  of  the 
plaintiff  to  maintain  the  suit  as  assignee.  This 
precise  question  does  not  appear  to  have  been 
presented  to  our  courts,  and  I  have  looked  into 
the  decisions  of  the  English  courts  for  an  au- 
thority in  this  case.  I  am  inclined  to  think  that 
they  have  regarded  the  averment  in  the  decla- 
ration, that  the  plaintiff  is  an  assignee  of  the 
insolvent  *or  bankrupt,  a  subtantial  [*324 
one,  that  must  be  proved  to  entitle  him  to  re- 
cover. 

In  order  to  prove  property,  where  the  action 
is  brought  by  an  assignee  of  a  bankrupt,  it  is 
necessary  to  show:  1.  That  the  bankrupt  was 
a  trader  within  the  statute.  2.  The  act  of  bank- 
ruptcy. 8.  That  the  commission  was  regularly 
granted.  4.  The  assignment  to  the  plaintiff.  5. 
Property  in  the  bankrupt.  Bull,  N.  P.,  37. 
Similar  positions  are  reiterated  in  Stark.  Y.\.. 
part  4,  pp.  140,  141.  It  is  there  said,  that  "as- 
signees of  a  bankrupt,  who  claim  in  the  char- 
acter of  assignees,  and  not  in  their  own  right, 
must  prove  all  the  steps  which  are  essential  to 
constitute  the  party  a  bankrupt  and  them- 
selves "his  assignees."  Then  to  establish  their 
title  to  the  bankrupt's  property  they  must 
prove;  1.  The  commission.  2.  The  trad- 
ing. 8.  The  act  of  bankruptcy.  4.  Petitioning 
creditor's  debt.  5.  The  assignment.  Stark. 
Ev.,  part  4,  pp.  141,  144,  159,  166.  I  have  ex- 
amined most  of  the  cases  referred  to,  and  they 
appear  to  warrant  the  positions  in  this  element- 
ary treatise. 

In  the  case  of  Bay  v.  Davis,  2  Moore,  8;  S. 
C.,  8  Taunt.,  134,  the  plaintiffs  declared  as  as- 
signees of  certain  persons  named  as  bankrupts, 
and  on  the  trial,  proved  their  title  as  assignees 
under  three  separate  commissions,  instead  of 
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one  joint  commission.  An  objection  was  taken 
to  the  variance  between  the  declaration  and  the 
evidence,  and  sustained  by  the  K.  B.  Dallas, 
J.,  observes:  "The  question  is  not  whether 
there  be  a  common  fund  in  which  the  plaint- 
iffs have  a  common  interest,  but  whether  they 
have  a  common  title.  On  the  declaration,  they 
appear  to  have  a  joint  title,  but  the  evidence 
shows  the  fact  to  be  otherwise."  Burrough,  J., 
remarks:  "The  declaration  and  the  facts  ap- 
pearing in  evidence  are  at  variance.  It  is  nec- 
essary that  every  substantial  averment  in  the 
declaration  should  be  proved  true,  and,  in  this 
instance,  the  averment  is  not  true." 

The  substantial  averment  which  Mr.  Justice 
Burrough  says  should  have  been  proved,  but 
was  not,  I  understand,  to  be  the  plaintiffs'  de- 
scription of  themselves  as  the  assignees  of  the 
defendants,  whereas  the  evidence  which  they 
325*]  adduced*on  the  trial  showed  that  they 
were  assignees  by  three  different  commissions, 
and  not  by  one  joint  commission,  as  the  decla- 
ration imported. 

In  the  case  of  Evans  v.^/ann.,Cowp.,569,  the 
court  say  that  the  plaintiff  need  not  name  him- 
self assignee  of  the  bankrupt  when  he  sues  for 
goods  sold  by  the  bankrupt  after  the  commis- 
sion of  bankruptcy  has  issued.  In  giving  the 
opinion  in  this  case,  Ld.  Mansfield  says,  that 
"it  was  not  necessary  that  the  plaintiffs  should 
state  themselves  in  the  declaration  to  be  as- 
signees, though,  in  respect  of  the  evidence  in 
support  of  the  action,  it  might  be  incumbent 
on  them  to  prove  the  trading, bankruptcy,&c.; 
in  short,  the  whole  of  their  case." 

The  case  of  Stonehousev.  D.  Silvia,  3  Camp., 
399, is  also  an  authority  to  show  that  the  plaint- 
iff must  on  the  trial  prove  himself  to  have  the 
character  in  which  he  sues.  The  plaintiffs  de- 
scribed themselves  to  be  the  assignees  of  De 
Capiet,  and  declared  upon  a  contract  made 
with  him  before  his  bankruptcy  by  the  defend- 
ant. The  proof  showed  a  joint  commission 
put  in  against  the  De  Capiet  and  one  Perira  de 
Snuza  Coldas.  The  defendant's  counsel  ob- 
jected that  the  plaintiffs  had  not  properly  de- 
scribed themselves  in  the  declaration.  La.  El- 
lenborough  decided  that  the  evidence  sup- 
ported the  description  the  plaintiffs  had  given 
of  themselves.  These  cases  clearly  show  that 
the  description  the  plaintiff  gives  of  himself  as 
assignee  of  a  bankrupt,  is  regarded  as  a  sub- 
stantial averment  in  the  declaration,  and  must 
be  proved  to  entitle  him  to  recover. 

The  plaintiff  in  this  case,  in  order  to  estab- 
lish his  right  to  recover,  should  have  showed 
himself  to  be  what  he  stated  in  his  declaration 
he  was,  the  assignee  of  Henry  Plainer.  Not 
having  done  so,  the  defendant's  motion  at  the 
trial  for  a  nonsuit  should  have  been  granted. 

A  bare  perusal  of  the  agreement  between 
Plainer.  Kilts  and  Maxwell,  of  the  one  part, 
and  the  defendant  of  the  other,  cannot  fail  to 
show  it  to  have  been  made  in  violation  of  the 
Statute  to  Prevent  and  Punish  Champerty  and 
Maintenance.  20  Johns.,  386.  If  the  $1,500 
32<i*]  was  received  by  *the defendant  in  pur- 
suance of  this  illegal  contract,  Plainer  could 
not,  and  if  he  could  not.  his  assignee  cannot 
maintain  an  action  for  the  recovery  of  it.  Day, 
676:  Stark.  Ev.,  4th  pt.,  119.  That  the  con- 
tract  was  illegal  and  void,  and  that  neither 
party  to  it  could  sustain  a  suit  upon  it,  or  en- 


force  rights  derived  from  it,  will  hardly  admit 
of  a  question;  but  there  may  be  some  doubt 
whether  the  $1,500  was  received  under  thi& 
agreement.  I  am,  however,  inclined  to  think 
it  was.  The  chancery  suit,  on  the  compromise 
of  which  the  money  was  received,  was  pend- 
ing when  the  agreement  was  entered  into  by 
the  parties,  and  it  was  the  subject  of  stipula- 
tions between  them.  The  defendant  was  la 
furnish  means  for  its  prosecution,  defray  a 
fourth  part  of  its  expense,  and  parlicipate  in 
Ihe  benefits  of  its  resull,  and  if  il  should  be 
successful.  He  mainly  contributed  to  the  fa- 
vorable compromise  which  was  effected.  Al- 
though Plainer  objected  to  Ihe  paymenl  of  the 
money  to  the  defendant,  yet,  as  the  negotiation 
could  nol  be  concluded  wilhoul  Ihe  defendants 
assent  and  co-operation,  which  he  refused  wilh- 
out  receiving  such  paymenl.il  musl  be  inferred 
from  Ihe  testimony  that  Plainer  agreed  to  this 
disposition  of  it,  on  receiving  the  promise  of 
the  defendant  to  seltle  with  him  fairly,  and 
pay  Ihe  balance,  if  any  should  be  due.  The 
defendanl  claimed  Ihe  money  as  Plalners'  at- 
torney and  agent  under  the  agreement,  and  his 
promise  to  setlle  and  pay  over  the  balance  must 
be  deemed,  I  think,  to  be  a  setllement  under 
the  illegal  contract,  and  according  to  its  terms. 
If  Ihis  view  of  Ihe  Iransaclion  be  correcl,  Ihe 
the  plaintiff  ought  not  to  have  recovered  any- 
thing on  account  of  the  $1,500. 
New  trial,  granted. 
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Masters  and  Owners  of  Steamboat,  Common  Car- 
riers— Liable  as  Such — Action  for  Loss  of 
Package  of  Bank  Bills  will  Lie — Instructions  to 
Master  not  to  Carry  a  Specific  Article  does  not 
Excuse  Owners  unless  Notice  is  Brought  Home 
to  the  Shipper —  Fraud  and  Concealment — 
Parties — Liability  of  Members  of  an  Incorpo- 
rated Company. 

The  owners  of  a  steamboat  carrying  not  only  pas- 
sengers but  light  freight  and  parcels  for  hire,  are 
common  carriers,  and  answerable  for  all  goods- 
shipped  on  board  their  vessel.unless  lost  by  inevita- 
ble accident  or  the  enemies  of  the  country ;  and  an 
action  for  the  loss  of  a  package  of  bank  bills  de- 
livered to  the  captain  for  carriage,  will  lie  against 
them. 

An  arrangement  between  the  owners  of  the  steam- 
boats and  their  captains  allowing  the  avails  of  car- 
rying bank  bills  as  a  privilege  to  the  latter,  does  not 
discharge  the  owners,  unless  the  shipper  contracts 
with  the  captain  himself,  knowing  that  he  receives 
the  goods  on  his  own  account,  as  part  of  his  privi- 
lege, and  not  in  his  character  of  agent  for  the  own- 
ers. 

Instructions  to  the  captain  of  a  vessel  employed 
in  the  carrying  business  not  to  carry  a  specific  arti- 
cle; i.  e.,  money,  does  not  excuse  the  owners,  unless  • 
notice  of  such  instructions  is  brought  home  to  the 
shipper. 

NOTE.— Masters  and  owners  of  vessels  as  common 
carriers— Liabilities  of. 

Masters  and  owners  of  vessels  who  undertake  to 
carry  for  hire  are  common  carriers.  There  is  no  dis- 
tinction between  carriers  by  water  and  carriers  by 
land.  See  Elliott  v.  Russell,  10  Johns.,  1,  note. 

WEND.  2. 


1829 


ALLEN  v.  SEWELL. 


327 


Bank  bills  are  goods  within  the  meaning  of  the 
statute  incorporating  a  company,  and  declaring  the 
members  thereof  individually  liable,  as  carriers  at 
common  law,  for  the  transportation  of  all  goods, 
wares  and  merchandise  delivered  to  their  agents. 

Where  a  carrier  is  told  that  a  packet  containing 
money  delivered  to  him  is  a  very  valuable  one, 
though  he  is  not  informed  that  it  contains  money, 
there  is  no  ground  for  an  imputation  of  fraud  or 
concealment. 

There  needs  no  particular  agreement  for  hire  to 
render  a  common  carrier  liable,  because  where  there 
is  none,  the  carrier  may  have  a  quantum  meruit 
for  it. 

The  members  of  an  incorporated  company  made 
by  statute  individually  liable  as  carriers  at  common 
law,  are  responsible  to  the  same  extent  and  in  the 
same  manner  as  if  there  was  no  Act  of  Incorpora- 
tion. A  suit  brought  against  them  for  the  loss  of  a 
packet  intrusted  to  their  agent,  should  be  against 
all  the  copartners,  as  the  action  is  quasi  ex  contractu; 
but  the  non-joinder  of  all  cannot  be  taken  advan- 
tage of  on  the  trial,  but  must  be  plead  in  abate- 
ment. 

Citations— 5  Burr.,  2611 ;  1  Saund.,  291  It,  n.  4 ;  5  Bos' 
&  P.,  364: 1  Bl.,  947: 17  Johns.,  174;  8  Co..  65;  Jacob's  L. 
D.,  tit.  Chattels;  12  Johns.,  220:  11  Johns.,  109;  2  Show., 
129:  4  Burr.,  2300,  2301: 1  Str.,  145;  1  Salk.,282;  Abb.,  pt. 
2,  ch.  2,  s.  3,  6;  19  Johns.,  235,  236;  11  Mass.,  99;  15  Mass., 
370;  1  Wend.,  272;  1  Pick.,  50. 

THIS  was  an  action  on  the  case  against  the 
defendants  as  common  carriers,  tried  at 
the  Albany  Circuit,  in  Sep.,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 
The  defendants,  eight  in  number  .were  stock- 
holders in  an  incorporated  company  called  the 
Dutchess  and  Orange  Steamboat  Company, 
the  stock  of  which,  in  all,  was  held  by  thirty 
six  persons.  By  the  6th  section  of  the  Act  in- 
corporating the  Company,  it  is  declared,  "  that 
the  members  of  the  Company  shall  be  liable 
individually,  in  the  same  manner  as  carriersat 
common  law, for  the  transportation  of  all  goods, 
wares  and  merchandise  delivered  to  the  agents 
of  the  said  Corporation,  and  for  all  contracts 
which  shall  be  made  by  such  agents  relating  to 
the  business  of  the  Corporation."  Stats.  1825, 
48th  sess.,  ch.  223.  Nov.  15,  1826,  at  N.  Y., 
the  plaintiffs  put  on  board  the  steamboat  Sun, 
a  boat  belonging  to  the  Company,  a  packet  con- 
taining $14,347.50  in  bank  bills,  and  $1,800  in 
a  draft  on  a  bank  at  Albany,  to  be  transported 
to  Albany  and  delivered  to  a  cashier  of  a  bank 
there.  The  packet  was  delivered  to  the  captain 
of  the  boat.who  was  informed  it  was  very  val- 
uable, and  who  engaged  to  take  charge  of  it 
and  deliver  it  according  to  its  direction.  In 
consequence  of  some  disturbances  on  board 
The  Sun,  she  did  not  leave  that  day  for  Albany, 
328**]  and  the  letters  and  packets  which  had 
been  put  on  board  of  her,  were  carried  by  the 
captain  and  put  on  board  of  another  steamboat, 
The  Richmond,  not  belonging  to  the  Company, 
which  left  N.  Y.  for  Albany  that  day.  The 
packet  was  not  delivered  to  the  person  to  whom 
it  was  directed.  Its  delivery  to  the  captain  of 
The  Sun  was  proved  by  the  testimony  of  two 
witnesses.  The  captain  of  The  Sun,  however, 
being  examined  as  a  witness,  denied  all  knowl- 
edge of  the  fact,  and  the  captain  of  the  Rich- 
mond testified  unequivocally  that  a  packet  of 
the  description  in  question  was  not  amongst 
the  letters  and  packets  received  by  him  from 
The  Sun.  It  is  a  general  practice  to  send 
money  in  steamboats,  and  the  plaintiffs,  in  the 
usual  course  of  their  business,  were  in  the  habit 
of  thus  transmitting  money  from  one  place  to 
another.  For  the  transportation  of  specie,  a 
fixed  price  was  paid,  which  was  accounted  for 
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to  the  owners,  but  for  the  carriage  of  packets 
of  bank  bills,  a  compensation,  either  by  the 
parcel  or  for  the  season,  was  made  to  the  cap- 
tains, and  the  moneys  thus  received,  it  was  tes- 
tified to  by  several  captains  of  the  steamboats, 
were  considered  by  them  as  their  perquisites, 
and  no  account  was  rendered  to  the  owners. 

In  1826  The  Sun  steamboat  was  employed  as 
a  passage  and  not  as  a  freight  boat.  She  car- 
ried light  freight,  however.  For  the  carriage 
of  boxes  a  charge  was  made,  but  none  for  small 
bundles.  When  freight  was  carried  an  extra 
price  was  charged,  and  it  was  considered  a  fa- 
vor. Nothing  was  charged  for  the  ordinary 
baggage  of  passengers.  The  Company  did  not 
receive  pay  for  packets  carried  by  the  captain, 
who  was  instructed  not  to  carry  money  ( al- 
though such  instructions  were  not  published), 
and  the  captain,  to  his  knowledge,  never  did 
carry  money,  except  remittances,  from  the 
president  of  the  Company  at  N.  Y.,  and  the 
agent  at  Albany. 

The  evidence  being  closed,  the  plaintiffs 
waived  their  right  to  recover  for  the  amount 
of  the  draft  of  $1,800,  but  claimed  to  recover 
for  the  bank  bills,  with  the  interest  of  the 
same.  The  defendants  moved  that  the  plaint- 
iffs be  nonsuited  :  1.  Because  the  suit  should 
have  been  brought  against  the  Corporation,  or 
*against  all  or  one  of  the  stockholders,  [*329 
and  not  against  eight  out  of  thirty-six  stock- 
holders. 2.  Because  bank  notes  are  not  goods, 
wares  and  merchandise,  within  the  meaning  of 
the  charter,  so  as  to  render  the  Corporation  or 
the  members  thereof  individually  liable  as  car- 
riers at  common  law.  3.  That  the  captain  of 
the  boat,  under  the  circumstances  of  the  case, 
was  not  the  agent  of  the  Company  for  the  car- 
riage of  freight,  or  the  making  of  a  contract 
relative  thereto,  so  as  to  bind  the  Company  or 
the  individual  stockholders.  4.  Because,  if 
the  bank  bills  were  considered  goods,  wares 
aad  merchandise,  they  were  carried  by  the  cap- 
tain, as  carrier,  and  not  by  the  Company  or 
stockholders,  and  he  alone  was  responsible. 
5.  Because  the  reception  of  the  packet,  con- 
taining the  bills  by  the  captain,  was  not  a  re- 
ception by  him  as  the  authorized  agent  of  the 
Company.  6.  Because  there  was  no  payment 
or  tender  of  payment  for  the  carriage  of  the 
parcel,  nor  was  there  any  agreement,  express 
or  implied,  in  relation  to  compensation.  These 
several  questions  were  reserved  for  the  decis- 
ion of  the  Supreme  Court  upon  a  case  to  be 
made,  and  a  verdict,  it  was  agreed,  might  be 
taken  for  the  amount  of  the  plaintiffs'  de- 
mand, subject  to  such  case, with  leave  to  either 
party  to  turn  the  same  into  a  bill  of  exceptions 
or  special  verdict.  The  jury  accordingly  found 
a  verdict  for  the  plaiutiffs'for  $15,208.13. 

Mr.  H.  Bleecker,  for  plaintiffs.  The  non- 
joinder of  the  other  owners  as  defendants  could 
be  taken  advantage  of  only  by  plea  in  abate- 
ment. 1  Saund..  291  b,  n.  4.  The  Act  declar- 
ing the  liability  of  the  defendants  as  common 
carriers,  makes  them  liable  individually.  The 
suit  was,  therefore,  necessarily  against  them 
as  individuals,  and  could  not  have  been  against 
the  Corporation. 

Bank  bills  are  goods  within  the  meaning  of 
the  Act  incorporating  the  Company.  They  are 
treated  as  money,  and  may  be  levied  on  as  the 
goods  and  chattels  of  a  defendant  in  an  execu- 
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tion.  12  Johns.,  220  ;  1  Cr.,  133.  On  princi- 
ple, it  should  be  so,  bank  bills  representing  our 
circulating  medium. 

The  packet  containing  the  bills  was  deliv- 
ered to  the  captain,  the  agent  of  the  defend- 
33O*]  ants.  It  was  a  proper  article  *for 
freight  or  transportation  in  a  steamboat.  No 
mode  of  conveyance  could  be  more  safe  and 
expeditious.  A  person  may  be  a  common  car- 
rier of  money  as  well  as  of  other  property.  11 
Johns.,  100.  The  proprietor  of  a  stage  coach, 
who  carries  goods  as  well  as  passengers  for 
hire,  is  deemed  a  common  carrier,  and  is  liable 
for  the  loss  of  the  goods.  2  Com.  Cont. ,  294. 
And  it  was  so  held  in  a  case  of  loss  of  a  packet 
of  bank  bills.  1  Pick.,  50.  The  defendants 
knew  it  was  the  proper  business  of  the  Com- 
pany to  carry  money,  as  is  evident  from  their 
instructions  to  the  captain  not  to  carry  it. 

It  was  attempted  on  the  trial  to  establish  that 
the  captains  and  not  the  owners  of  steamboats 
received  the  compensation  for  the  carriage  of 
bank  bills.  Nothing  like  a  usage  was  shown 
which  can  affect  the  plaintiffs.  Thirty  years 
is  said  to  be  too  short  to  establish  a  usage.  1 
Cai.,  45.  The  captains  usually  received  the 
compensation;  but  supposing  the  compensation 
not  paid  when  the  service  rendered, -would  not 
an  action  lie,  in  the  name  of  the  owners  ?  As- 
#ump#it  will  lie  for  the  carriage  of  money.  Bull. 
Jf.  P.,  70  ;  Imp.  Mod.,  pi.  199.  No  agreement 
was  proved  between  the  owners  and  the  cap- 
tains, that  the  latter  were  to  receive  the  com- 
pensation for  their  own  benefit ;  and  allowing 
an  agreement  to  exist,  whereby  the  captains 
were  to  receive  such  compensation  as  perqui- 
sites, in  addition  to  their  salaries,  that  would 
not  exonerate  the  owners  from  their  liability 
as  common  carriers.  The  mode  in  which  the 
captain  is  paid  for  his  services  does  not  affect 
the  public.  Abb.  Ship.,  part  2,  ch.  2,  sec.  6  ; 
Cas.  t.  Hardwicke,  85, 194;  1  Pick., 50.  The  case 
of  King  v.  Lenox,  19  Johns.,  235,  where  the 
owner  of  a  ship  was  held  not  to  be  liable  in  a 
case  of  embezzlement,  was  decided  on  the 
ground  that  the  plaintiffs  contracted  with  the 
master  himself,  knowing  that  he  received  the 
goods  on  his  own  account,  as  part  of  his  priv- 
ilege, and  not  in  his  character  as  agent  for  the 
owners.  Not  so  here  :  the  packet  of  bank  bills 
being  a  proper  subject  of  transportation,  the 
contract  was  made  with  the  captain,  not  in  his 
individual  character,  but  as  the  agent  of  the 
defendants,  who  are  responsible  for  his  acts. 
331*]  2  Kent,  Com.,  466  ;  Abb.,  *Ship.,  part 
2,  ch.  2,  sees.  3,  8,  10.  The  instructions  to  the 
captain  not  to  carry  money,  do  not  exonerate 
the  defendants  from  responsibility,  notice  not 
having  been  given.  2  Kent,  Com.,  484,  485. 
Nor  does  the  tact  of  the  captain  having  deliv- 
ered over  the  packet  to  another  to  carry,  dis- 
charge them  ;  they  are  equally  liable  for  the 
negligence  or  misfeasance  of  their  agent.  5 
Barn.  &  A.,  53,  335  ;  2  Kent,  Com..  471.  The 
notice  the  captain  had  was  equivalent  to  being 
told  that  the  packet  contained  money  ;  he  was 
informed  it  was  valuable.  In  the  case  in  Pick- 
ering, where  the  carrier  was  told  that  the  pack- 
et contained  papers  as  valuable  as  money,  it 
was  held  that  such  information  should  have 
the  same  effect  as  if  the  carrier  had  been  told 
that  it  contained  bank  notes.  2  Com.  Cont., 
295  ;  2  Kent,  Com.,  486  ;  6  Co.,  334.  The  ig- 
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norance  of  the  carrier  of  the  value  of  the  arti- 
cle delivered  to  him,  does  not  affect  his  respon- 
sibility;  he  has  a  right  to  demand  information 
as  to  its  value,  but  the  owner  is  not  bound  vol- 
untarily to  disclose  it.  Unless  fraud  is  prac- 
ticed by  the  owner  in  relation  to  the  value,  the 
carrier  is  liable.  Abb.  Ship.,  part  2,  ch.  2, 
sec.  8. 

Mr.  S.  A.  Talcott,  Atty-Gen.,  for  defend- 
ants. The  plaintiffs  ought  to  have  sued  all  the 
stockholders,  or  only  one.  The  contract  here, 
if  any,  was  joint,  in  which  case  all  must  be 
sued.  When  it  is  joint  and  several,  any  one 
may  be  sued.  1  Chit.  29,  32,  33.  Where  the 
cause  of  action  resolves  itself  into  a  contract, 
and  the  party  elects  to  sue  in  tort,  all  the  par- 
ties must  be  joined,  for  the  action  is  in  form 
only  in  tort.  2  New  Rep.,  365,  454. 

The  statute  incorporating  the  Company  of 
which  the  defendants  were  members,  imposes 
liabilities  which  did  not  exist  at  common  law; 
it  is,  therefore,  to  be  construed  strictly.  The 
true  construction  of  the  clause,  "that  the  mem- 
bers of  the  Company  shall  be  liable  individu- 
ally," is,  that  each  one  of  the  members  shall 
be  sued  alone.  Dr.  Johnson  defines  "individ- 
ual" to  be  separate  from  others  of  the  same  spe- 
cies, single,  numerically  one  ;  and  "individu- 
ality" to  be  a  separate  or  distinct  existence. 
The  statute  is  either  distributive  or  conjunc- 
tive. *If  the  first,  only  one  can  be  sued;  [*332 
if  the  last,  all  must  be  joined. 
'  Bills,  notes,  drafts,  &c.,are  not  goods,  wares 
and  merchandise,  within  the  meaning  of  the 
statute.  In  the  common  acceptation  of  the 
term,  bank  bills  do  not  mean  goods.  Noscitur 
a  socios  may  well  be  applied  here;  by  the  words 
with  which  it  is  coupled,  goods  means  some- 
thing like  wares  and  merchandise.  In  a  count 
in  awtumpsit  for  goods,  wares  and  merchandise, 
could  a  plaintiff  recover  for  bank  notes  sold  ? 
A  bank  bill  is  defined  to  be  a  chose  in  action 
(Jac.  L.  D.,  tit.  Chattels),  and  it  is  immaterial 
how  current  it  is,  its  currency  does  not  change 
its  character.  Prima  facie,  the  term  "goods" 
does  not  include  a  chose  in  action,  though  for 
certain  purposes  a  more  extensive  signification 
or  interpretation  is  given  to  it,  as  for  the  pur- 
pose of  subjecting  an  inn  keeper  to  liability. 
8  Co.,  65.  So,  in  support  of  the  general  policy 
of  the  law  subjecting  everything  of  a  tangible 
nature  belonging  to  a  debtor  to  the  satisfaction 
of  his  debts,  it  has  been  held  that  bank  bills 
were  goods,  and  might  be  taken  on  execution. 
So  also  in  the  case  of  bankruptcy  and  waifes, 
the  policy  of  the  law  gives  a  general  and  ex- 
tended interpretation  to  the  term  "goods,"  and 
executors  and  administrators,  under  that  name, 
take  all  that  a  testator  or  intestate  had  in  chat- 
tels, whether  real  or  personal ;  but  as  used  in 
this  statute,  it  would  be  a  forced  and  unnatu- 
ral construction  to  make  the  word  "goods" 
embrace  bank  bills. 

The  usage  of  the  business  of  transporting 
money  in  steamboats  is,  that  specie  is  carried 
on  freight,  and  accounted  for  to  the  owners  of 
the  boats,  and  packets  of  bills  are  carried  by 
the  captains,  who  receive  compensation  there- 
for, but  render  no  account  to  the  owners.  The 
length  of  time  for  which  a  usage  has  existed  is 
immaterial,  if  it  be  uniform  and  has  continued 
so  long  as  that  the  parties  must  be  considered 
conversant  with  it,  contracted  in  reference  to 
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it,  and  virtually  incorporated  it  into  their  con- 
tracts. The  existence  of  a  usage  for  one  year 
has  been  held  sufficient.  Doug.,  510;  Park, 
Ins. ,  630.  Knowledge  will  be  presumed  from 
the  continuance  of  a  usage.  Here,  however, 
the  fact  is  brought  home  to  the  plaintiffs  by 
their  practice  of  sending  money  by  the  cap- 
tains, and  paying  them  for  the  service. 
333*]  *  Whether  the  defendants  can,  in  this 
case,  be  considered  common  carriers,  may  well 
be  tested  by  the  inquiry,  were  they  bound  to 
carry  bank  bills  ?  Common  carriers  are  bound 
to  do  what  is  required  of  them  in  the  course  of 
their  employment,  if  they  have  the  requisite 
convenience  to  carry,  and  are  offered  a  reason- 
able or  customary  price  ;  and  if  they  refuse 
without  some  just  ground,  they  are  liable  to 
an  action.  2  Kent,  Com.,  465  ;  2  Show.,  332; 
5  T.  R.,  143;  4 Barn.  &  Aid.,  32;  1  Ld.  Raym., 
654  ;  1  Vin.  Abr.,  219.  The  transportation  of 
bank  bills  may  be  part  of  the  business  of  steam- 
boats, and  the  owners  may  connect  it  with  the 
carrying  of  passengers  ;  but,  prima  facie,  it  is 
not  so.  In  this  case,  it  was  in  fact  no  part  of 
the  business  of  the  defendants.  The  captain 
was  instructed  not  to  carry  money,  and  he 
never  knowingly  did  so.  A  common  carrier 
may  limit  his  business  as  he  pleases.  2  Esp. 
Dig.,  250-252.  And  the  case  in  11  Johns.,  109, 
where  it  was  held  that  a  person  may  be  a  com- 
mon carrier  of  money  as  well  as  of  other  prop- 
erty, better  supports  the  defendants  than  the 
plaintiffs.  To  make  the  defendants  common 
carriers,  it  must  be  their  ordinary  business  to 
carry  money  for '  compensation  for  all  who 
choose  to  employ  them.  A  common  carrier  is 
one  who  carries  goods  for  others  indiscrimi- 
nately, and  for  hire.  2  Kent,  Com. ,  464.  The 
defendants  were  bound  for  the  lawful  contracts 
of  the  captain,  when  made  by  him  relative  to 
the  usual  employment  of  the  steamboat.  Her 
employment  was  the  carriage  of  passengers 
and  light  freight,  exclusive  of  money,  in  which 
the  owners  had  not  chosen  to  engage.and  which 
they  had  borbidden  to  their  captain.  The  lia- 
bility of  the  owners  is  based  on  the  employ- 
ment of  the  vessel,  and  the  profit  which  they 
derive  from  it.  If  the  vessel  was  not  employed 
in  that  business,  and  no  profit  accrued  from  it 
to  the  owners,  why  should  they  be  responsi- 
ble ?  In  Stitterlee  v.  Groat,  1  Wend.,  272,  where 
the  servant  or  agent  was  directed  not  to  do 
certain  acts  in  the  transportation  of  goods,  the 
master  or  owner  was  held  not  to  be  responsible. 
A  master  of  a  stage  coach  is  not  chargeable 
for  goods  lost  by  the  driver,  unless  the  master 
takes  a  price  for  the  carriage  of  the  goods;  and 
though  money  be  given  to  the  driver,  yet  that 
334*]  *is  a  gratuity,  and  cannot  bring  the 
master  within  the  custom.  1  Salk.,  282.  So  in 
this  case,  had  money  been  paid  to  the  captain 
for  carrying  the  packet,  it  would  have  been  a 
gratuity  to  him,  and  no  benefit  to  the  defend- 
ants. There  is  no  proof  that  the  perquisites 
arising  from  the  carrying  of  bank  bills  were 
taken  into  account  in  fixing  the  compensation 
of  captains  of  steamboats,  and  that  thus  the 
owners  were  benefited.  Where  privileges  are 
allowed  to  captains  of  vessels,  the  owners  are 
not  responsible  in  cases  of  embezzlement  of 
goods,  unless  the  contract  is  made  with  the 
master,  in  the  course  of  the  usual  employment 
of  the  vessel  by  the  owner.  In  19  Johns.,  235, 
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the  court  say  :  "The  plaintiffs  contracted  with 
the  master  himself,  knowing  that  he  received 
their  goods  on  his  own  account,  as  part  of  his 
privilege,  and  not  in  his  character  of  agent  for 
the  owners."  Can  there  be  stronger  language  ? 
If  there  can,  it  is  to  be  found  in  Butler  v.  Bar- 
ing, 2  Car.  &  P.,  613,  in  which  Qarrow,  B., 
says:  "If  the  person  be  foolish  enough  to  send 
parcels  by  a  wagoner  for  a  hire  paid  to  him, 
which  is  never  intended  to  find  its  way  into 
the  pocket  of  the  owner  of  the  wagon,  there 
the  owner  is  not  liable  in  case  the  parcel  Is 
lost." 

Mr.  A.  Van  Vechten,  on  same  side.  (Mr. 
W.  Esleeck,'a,\so,  was  of  counsel  for  defendants, 
but  did  not  argue,  the  rules  of  court  permit- 
ing  but  two  counsel  to  answer.)  The  word  "in- 
dividually" in  the  statute,  means  "distinctive- 
ly." Anyone  of  the  members  of  the  Company 
may  be  sued,  and  the  plaintiff  shall  not  be  sub- 
jected to  a  plea  in  abatement.  He,  therefore, 
may  sue  one  or  all, but  he  cannot  select  out  a 
portion  of  the  members  and  sue  them.  Their 
responsibility  is  like  that  of  joint  and  several 
obligors;  where  there  are  several,  any  one  of 
them  may  be  sued  separately,  or  an  action  may 
be  maintained  against  all  jointly.  The  action 
here  being  brought  against  several  of  the  mem- 
bers and  not  against  all,  there  is  no  more  need 
of  a  plea  in  abatement  than  if  an  action  was 
brought  against  several,  but  not  all  the  obligors 
of  a  bond. 

The  directors  of  the  Company  have  by  stat- 
ute the  power  to  prescribe  the  duties  and  define 
the  authority  of  their  agents.  *They  [*335 
have  done  so  in  this  case,  and  have  directed 
that  money  should  not  be  carried.  On  inquiry, 
it  would  have  been  known  that  such  business 
was  prohibited  to  the  captain.  The  Company 
were  common  carriers,  but  not  carriers  of  bank 
bills. 

If  the  Company,  or  any  of  its  members,  are 
liable,  they  are  so  in  consequence  of  the  hire 
received.  How  were  they  to  ascertain  the  com- 
pensation for  the  risk  incurred,  and  yet  it  is 
said  they  were  compelled  to  take  the  article  or 
be  subject  to  an  action.  The  omission  to  in- 
form the  captain  of  the  value  of  the  packet 
was  a  fraud  which  discharged  the  defendants. 
Although  the  members  of  the  Company  are 
made  liable  by  the  Act  as  common  carriers, 
the  Legislature  never  could  have  intended  that 
the  business  of  the  Company  was  to  be  the  car- 
rying of  bank  bills;  nor  could  it  have  entered 
into  the  contemplation  of  the  Company,  the 
compensation  paid  for  such  business  being 
wholly  inadequate  to  the  risk;  nor  did  the  pub- 
lic ever  consider  the  Company  liable;  those 
who  sent  money,  dealt  with  the  captains,  and 
not  with  the  Company. 

Although  bank  notes  may  be  levied  on  and 
sold  by  virtue  of  an  execution,  they  are  not, 
for  that  reason,  money;  they  may  be  chattels, 
but  chattels  arc  not  enumerated  in  the  Act,  for 
the  transportation  of  which  the  Company  shall 
be  liable.  Specie,  having  weight,  may  prop- 
erly be  considered  as  the  subject  of  freight ; 
not  so  bank  bills. 

Mr.  R.  Sedgwick,  said  that  he  appeared 
in  behalf  of  Mr.  Sewall,  one  of  the  defendants, 
and  wished  to  address  a  single  remark  to  the 
court.  [Per  Ouriam.  There  being  numerous 
parties,  does  not  alter  the  rule  that  but  two 
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counsel  are  to  be  heard.  It  is  not  allowable  un- 
less there  are  separate  defenses.  In  this  case, 
we  will  hear  you.]  The  fundamental  princi- 
ple as  to  the  liability  of  carriers  is,  that  they 
carry  for  hire.  If  the  owner  of  goods  pays  a 
compensation  to  the  agent,  for  the  exclusive 
benefit  of  the  agent,  and  without  the  consent 
of  the  owner  of  the  vessel  or  vehicle  in  which 

foods  are  transported,  the  owner  is  liable.  11 
Lass.,  99;  15  Mass.,  370.  The  cases  of  notice 
IJ36*]  by  *owners  that  they  will  not  be  re- 
sponsible for  goods  exceeding  a  certain  value, 
do  not  apply  here.  The  doctrine  of  those  cases 
is,  that  unless  notice  of  the  value  of  a  packet 
is  given,  and  freight  paid  accordingly,  the  own- 
er is  not  liable  as  insurer,  but  is  so  only  as  an 
ordinary  bailee,  for  gross  negligence  or  mis- 
feasance. If  those  cases  applied,  the  defend- 
ant would  not  be  responsible  unless  gross  neg- 
ligence was  shown  on  the  part  of  the  captain; 
but  they  do  not,  because  in  all  of  them  it  is  as- 
sumed that  the  owners  of  the  vehicle  did  re- 
ceive a  compensation  for  the  packages  in  ques- 
tion as  ordinary  packages;  but  here  the  reward 
was  exclusively  to  the  captains,  the  owners 
deriving  no  benefit  either  directly  or  indirectly. 
Mr.  S.  A.  Foot,  in  reply.  Money  is  a  sub- 
ject of  tranportation,  and  the  case  in  11  Johns., 
109,  decides  that  a  person  may  be  a  common 
carrier  of  money  as  well  as  of  other  property. 
Money  is  a  species  of  goods  and  chattels,  and 
"goods"  is  the  broadest  term  that  can  be  used 
in  the  law  to  designate  property.  Com.  Dig., 
tit.  Biens.  The  defendants  being  members  of 
the  transportation  company,  to  whom  goods 
were  delivered  which  have  been  lost,  they  are 
liable. 

It  is  admitted  the  defendant  did  not  receive 
hire,  and  that  there  was  no  express  contract 
for  compensation  ;  but  there  was  an  implied 
contract.  The  Company  would  have  been  en- 
titled to  have  recovered  compensation  on  a 
quantum  meruit.  The  liability  of  a  common 
carrier  does  not  depend  upon  the  amount  of 
reward  to  be  received,  but  upon  the  fact,  of  his 
receiving  or  being  entitled  to  compensation  for 
the  service  rendered. 

Whatever  may  have  been  the  usage  of  other 
boats  relative  to  the  carriage  of  bills,  it  did  not 
extend  to  the  boat  of  the  defendants,  which 
never  before  carried  bills ;  and  it  is  submitted 
whether  the  usage  of  other  boats  can  have  any 
effect  upon  the  decision  of  this  case. 

The  Sun  was  a  freight  as  well  as  passage 
boat.  The  captain  with  whom  the  contract 
was  made,  was  the  agent  of  the  defendants; 
he  had  no  exclusive  privilege,  and  the  employ- 
ment of  the  vessel  is  evidence  of  authority  giv- 
en by  the  owner  to  the  captain  to  make  con- 
33  ?*]  tracts  for  them.  On  *principle,  it  is 
immaterial  who  receives  the  hire,  whether  the 
captain  or  the  owners.  The  question  is,  how 
do  the  public  understand  with  whom  they  con- 
tract ?  Allowing  the  captains,  by  an  arrange- 
ment with  their  owners,  received  the  compen- 
sation for  their  own  benefit,  if  the  public  are 
unapprised  of  the  fact,  the  owners  are  liable, 
unless  it  is  shown  that  Ihe  contract  was  made 
with  the  captain  on  his  own  account,  and  not 
as  the  agent  of  the  owners.  The  case  cited 
from  Car.  &  P.,  proceeds  expressly  upon  the 
ground  that  the  owner  of  the  property  knew 
that  the  compensation  did  not  go  to  the  owner 
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of  the  stage-wagon.  So  in  the  case  in  19 
Johns. ,  236,  the  contract  was  with  the  master 
in  his  own  right,  and  not  as  the  agent  of  the 
owner.  Nothing  of  the  kind  is  shown  in  this 
case. 

Allowing  the  defendants  had  a  right  to  reg- 
ulate their  business,  still  they  are  liable.  The 
captain  was  their  agent  to  make  contracts  for 
the  transportation  of  light  articles.  They  were 
common  carriers  of  goods,  wares  and  merchan- 
dise. Money  is  goods;  and  though  the  captain 
was  instructed  not  to  carry  money,  such  in- 
structions, not  made  known  to  the  plaintiffs, 
will  not  excuse.  The  defendants  cannot  dis- 
charge themselves  from  liability  by  private  in- 
structions in  relation  to  an  article  coming  with- 
in the  general  scope  of  their  business. 

As  to  the  non-joinder  of  the  other  members 
of  the  Company,  the  word  "  individually  "  in 
the  Act  incorporating  the  Company,  is  used  in 
contradistinction  to  corporate  responsibility. 
The  members  of  the  Company  may  be  person- 
ally sued,  and  if  the  defendants  wished  to  have 
availed  themselves  of  the  non-joinder  of  their 
co-members,they  should  have  pleaded  in  abate- 
ment. 

By  the  Court,  Savage,  C7t.  J.  This  is  an 
action  on  the  case  against  ihe  defendants  as 
common  carriers,  under  the  Act  of  Incorpora- 
tion of  the  Dutchess  and  Orange  Steamboat 
Company;  the  6th  section  of  which  Act  is  as 
follows:  "  And  be  it  further  enacted,  that  the 
members  of  the  said  Corporation  shall  be  liable 
individually,  in  the  same  manner  as  carriers  at 
common  law,  for  the  transportation  of  all 
goods,  wares  and  merchandise,  delivered  to  the 
agents  of  the  said  Corporation,  *and  [*338 
for  all  contracts  which  shall  be  made  by  such 
agents  relating  to  the  business  of  the  said  Cor- 
poration." 

The  plaintiffs  were,  in  the  course  of  their 
business,  in  the  practice  of  sending  large  sums 
of  money  in  bank  bills  from  N.  Y.  to  Albany, 
by  the  steamboats,  and  usually  by  the  steam- 
boat Constellation,  Captain  Cruttenden.  Nov. 
15,  1826,  the  plaintiffs'  clerk  delivered  to  Capt. 
Livingston,  of  the  steamboat  Sun,  a  packet 
containing  in  bank  bills  $14,347.50,  and  a 
check  of  $1,800,  with  a  request  that  he  would 
deliver  it  to  the  person  to  whom  it  was  ad- 
dressed, at  Albany,  which  he  promised  to  do, 
and  being  informed  that  it  was  very  valuable, 
locked  it  up  in  a  drawer  in  his  office.  The  Sun 
did  not  sail  that  day,  and  the  letters  and  pack- 
ets put  on  board  of  her  were  sent  by  the  Rich- 
mond steamboat.  The  packet  in  question  never 
reached  its  destination,  but  was  lost;  and  sev- 
eral questions  are  raised :  1.  It  is  said  that  a 
suit  will  not  lie  against  the  defendants,  being 
a  portion  of  the  stockholders:  that  it  should 
have  been  brought  against  all  the  stockholders, 
or  against  one  individual.  I  apprehend  it  was 
the  intention  of  the  Legislature  to  put  the  de- 
fendants upon  the  same  footing  as  to  liability, 
as  if  they  had  not  been  incorporated.  Indi- 
vidual liability  in  the  Act  must  be  understood 
in  contradistinction  to  corporate  liability,  and 
the  defendants  must,  therefore,  be  held  re- 
sponsible to  the  same  extent,  and  in  the  same 
manner  as  if  there  was  no  Act  of  Incorpora- 
tion. The  plaintiffs,  undoubtedly,  might  have 
sued  the  Corporation,  but  they  had  their  elec- 
tion under  the  6th  section  of  the  Act  to  con- 

WEND.  2. 


1829 


ALLEN  v.  SEWALL. 


338 


aider  the  association  an  unincorporated  co- 
partnership. It  is  true  that  the  plaintiffs  should 
have  brought  their  suit  against  all  the  copart- 
ners, as  this  is  an  action  quasi  ex  contractu  ; 
but  this  error  of  the  plaintiffs  can  be  taken  ad- 
vantage of  only  by  plea  in  abatement.  The  de- 
fendant's counsel  have,  indeed,  referred  us  to 
.some  of  the  cases  in  which  it  was  decided  that 
want  of  joining  all  the  partners  as  defendants, 
might  be  taken  advantage  of  on  the  trial  upon 
the  general  issue,  but  the  practice  has  been 
otherwise  since  the  case  of  Rice  v.  Shute,  5 
Burr.,  2611.  It  was  there  held,  that  the  non- 
joinder of  all  the  partners,  defendants,  must 
be  pleaded  in  abatement.  "A  creditor  knows," 
339*]  *says  Ld.  Mansfield,  "with  whom  he 
•dealt,  but  he  does  not  know  the  secret  part- 
ners. He  may  be  nonsuited  twenty  times  be- 
fore he  learns  them  all,  or  driven  to  a  suit  in 
•equity  for  a  discovery  who  they  are."  1 
Saund.,  291  b,  n.  4;  5  Bos.  &  P.,  364;  1  Bl., 
•947,  and  Seymour  v.  Minturn,  17  Johns.,  174, 
in  which  the  point  was  conceded  upon  the  ar- 
gument. In  the  latter  case,  Spencer,  Ch.  J., 
says:  "  The  objection  could  have  been  taken 
•only  under  a  plea  in  abatement.  The  case  of 
Rice  v.  Shute,  which  has  never  been  ques- 
tioned, is  decisive." 

2.  The  plaintiffs  having  abandoned  so  much 
of  their  claim  as  relates  to  the  check  of  $1,800, 
the  next  question  is,  whether  bank  bills  are 
"  goods,  wares  and  merchandise."  The  term 
"goods"  is  synonymous  with  "  personal  chat- 
tels;" and  "bonaetcatalla,"  it  is  said,  although 
they  do  not,  of  their  proper  nature,  extend  to 
charters  and  evidences  concerning  freehold,  or 
inheritance,  or  obligations,  or  other  deeds  or 
specialties,  being  things  in  action,  yet  in  the 
case  of  an  innkeeper's  liability,  they  do  extend 
to  such  obligations;  "  and  if  one  brings  a  bag 
or  chest  of  evidences  into  the  inn,  or  obliga- 
tions, deeds  or  other  specialties,  and  by  de- 
fault of  the  innkeeper  they  are  taken  away, 
the  innkeeper  shall  answer  for  them,  and  the 
writ  shall  be  bona  et  catalla  generally,  and  the 
declarations  shall  be  special.  8  Co., 65.  Money 
hath  been  accounted  to  be  goods  and  chattels; 
though  things  in  action  are  not  generally  ac- 
counted goods  and  chattels.  Jac.  L.  D.,  tit. 
Chattels.  This  court  has  considered  bank  bills 
money,  and  held  that  as  such  they  may  be  lev- 
ied on  by  an  execution.  12  Johns.,  220.  Money 
is  there  decided  to  be  goods  and  chattels;  "and 
it  appears  to  us,"  says  Spencer,  J.,  "  to  com- 
port with  good  policy  as  well  as  justice,  to 
subject  everything  of  a  tangible  nature,  ex- 
cepting such  things  as  the  humanity  of  the  law 
preserves  to  a  debtor,  and  mere  choses  in  ac- 
tion, to  the  satisfaction  of  the  debtor's  debts." 
Here  the  court  expressly  distinguish  between 
bank  bills  and  choses  in  action,  calling  the 
former  money;  and  that  a  person  may  be  a 
common  carrier  of  money  as  well  as  of  other 
property,  is  decided,  11  Johns.,  109.. 
34O*]  *The  liability  of  the  defendants  is. 
by  the  statute,  the  same  as  that  of  common 
carriers,  and  common  carriers  are  responsible 
for  the  safe  delivery  of  all  goods  intrusted  to 
them  or  their  agents  or  servants,  unless  the  loss 
is  occasioned  by  the  act  of  God  or  a  public  ene- 
my. 11  Johns.,  109.  There  needs  no  particu- 
lar agreement  for  hire  to  render  a  common  car- 
rier liable,  because,  when  there  is  none,  the 
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carrier  may  have  a  quantum  meruit  for  it.  2 
Show.,  129.  Nor  is  there  any  ground  for  an 
imputation  of  fraud  or  concealment  as  to  the 
contents  of  the  packet.  In  some  of  the  cases 
cited,  there  seems  to  have  been  a  fraud  prac- 
ticed in  concealing  the  fact  that  money  was 
sent,  and  such  fraud  exonerated  the  carrier. 
Thus,  in  Gibbon  v.  Paynton,  4  Burr.,  2300, 
£100  was  concealed  in  a  bag  with  hay;  the 
price  for  carrying  money  was  three  pence  per 
pound,  and  the  coachman,  the  defendant,  bad 
given  notice  that  he  would  not  be  accountable 
for  money  unless  he  was  informed  that  money 
was  delivered  to  him  to  be  carried.  Ld.  Mans- 
field held  the  defendant  not  liable,  no  notice 
having  been  given  that  money  was  sent  by 
him,  and  the  plaintiff  being  cognizant  of  the 
defendant's  advertisement  as  to  the  terms  on 
which  he  would  agree  to  be  liable.  So  it  was 
said  by  King.  Ch.  J.,  1  Str.,  145:  "  If  a  box 
is  delivered  generally  to  a  carrier,  and  he  ac- 
cepts it,  he  is  answerable,  though  the  party  did 
not  tell  him  there  is  money  in  it.  But  if  the 
carrier  asks,  and  the  other  says  no,  or  if  he  ac- 
cepts it  conditionally,  provided  there  is  no 
money  in  it,  in  either  of  these  cases  I  hold  the 
carrier  is  not  liable."  In  this  case,  the  plaint- 
iffs' clerk  told  Capt.  Livingston  that  the  pack- 
et was  a  very  valuable  one;  no  objection  was 
made  to  carrying  it  on  that  account;  it  was  re- 
ceived. Nothing  was  said  at  the  time  about 
compensation.  The  practice  was  either  to  re- 
ceive compensation  upon  delivery  of  the  pack- 
et, or  at  the  end  of  the  season. 

3.  The  principal  point,  therefore,  is  whether 
the  money  in  question  was  delivered  to  the 
captain  of  The  Sun  as  the  agent  of  the  defend- 
ants ? 

It  is  not  denied  that  Capt.  Livingston  was  the 
general  agent  of  the  defendants  in  relation  to 
the  common  and  ordinary  business  of  the  steam- 
boat Sun.  That  boat  carried  passengers  and 
light  *f reight,  and  it  was  the  general  [*34 1 
practice  of  all  the  steamboats  which  carried 
passengers  to  carry  money.  It  seems  to  have 
been  a  general  understanding  between  the  pro- 
prietors and  the  captains,  that  when  specie  was 
carried,  the  freight  went  to  the  proprietors ; 
and  when  bank  bills  were  carried,  the  captain 
received  the  compensation  without  accounting 
for  it.  The  arrangement  seems  to  have  been 
general  among  the  steamboats,  but  the  notice 
of  such  an  arrangement  was  ever  published  ; 
nor  was  such  notice  ever  given  to  the  plaintiffs. 
In  both  cases  the  captains  received  the  pay- 
ment ;  in  one  case  they  accounted  for  what 
they  received,  in  the  other  they  did  not.  Can 
this  be  anything  more  than  a  private  arrange- 
ment by  which  the  captain's  compensation  is 
ascertained  ?  Suppose,  by  arrangement  be- 
tween the  captain  and  the  proprietors,  and 
known  to  no  others,  he  was  to  receive  all  the 
pay  for  small  freight,  could  that  discharge  the 
proprietors  from  their  liability?  Certainly  not, 
unless  the  owner  of  the  goods  knew  that  the 
captain  received  them  on  his  own  account,  as 
part  of  his  privilege,  and  not  as  agent  for  the 
owners.  It  was  said  by  Holt,  Ch.  J.,  in  Mid- 
dtetonv.  Fowler,  1  Salk.,  282,  "  that  this  action 
did  not  lie  against  the  master,  and  that  a  stage 
coachman  was  not  within  the  custom  as  a  car- 
rier is,  unless  such  as  take  a  distinct  price  for 
carriage  of  goods  as  well  as  persons,  as  wag- 
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ons  with  coaches  ;  and  though  money  be  given 
to  the  driver,  yet  that  is  a  gratuity,  and  cannot 
bring  the  master  within  the  custom  ;  for  no 
master  is  chargeable  with  the  acts  of  his  serv- 
ant, but  when  he  acts  in  execution  of  the  au- 
thority given  by  his  master,  and  then  the  act 
of  the  servant  is  the  act  of  the  master."  The 
facts  contained  in  the  case  before  Ld.  Holt  were, 
'  that  the  plaintiff  took  a  seat  in  a  coach  and  de- 
livered his  trunk  to  the  driver  who  promised  to 
take  care  of  it,  but  lost  it.  From  the  manner 
in  which  Holt  expresses  his  opinion  it  was  ev- 
idently not  a  case  in  which  money  was  paid  as 
a  reward  for  the  service  rendered  ;  he  speaks 
of  a  gratuity  to  the  driver,  which  must  have 
been  for  a  service  not  connected  with  his  duty 
as  driver.  The  case  is  very  briefly  reported, 
but,  probably,  in  England  as  in  this  country, 
the  proprietors  had  given  notice  that  they 
342*]  would  not  be  liable  *for  the  baggage 
of  the  passengers,  and  had  made  no  charge  for 
it ;  and  they,  indeed,  though  money  be  given 
to  the  driver,  that  would  not  charge  the  pro- 
prietors. It  is,  however,  useless  to  speculate 
upon  the  various  cases  cited  on  the  arguement. 
The  fact  of  the  plaintiffs'  liability  for  freight  to 
the  proprietors  is,  I  think, unquestionable.  The 
boat  was  theirs;  the  captain  was  in  their  service 
upon  wages,  not  as  a  charterer  ;  and  how  he 
received  his  wages,  seems  to  me  no  more  a  mat- 
ter of  concern  to  the  plaintiffs  or  the  public 
than  the  amount  of  those  wages.  It  is  of  no 
consequence  whether  the  master  is  rewarded 
for  his  services  by  wages  paid  by  the  owner,  or 
by  receiving  part  of  the  earnings  of  the  ship. 
Abb.,  pt.  2,  ch.  2,  sec.  6.  The  rule  deduced  by 
Abbott  in  the  above  section  is,  that  the  owners 
are  bound  by  every  lawful  contract  made  by 
the  master  relative  to  the  usual  employment  of 
a  general  ship.  By  the  Roman  law,  a  distinc- 
tion was  taken  as  to  contracts  which  the  own- 
ers authorized  the  master  to  make  and  those 
which  they  did  not  authorize  ;  but,  in  general, 
they  were  answerable  for  all  acts  of  which 
character  and  situation  afforded  the  presump- 
tion of  authority,  even  if  he  contravened  the 
orders  received  from  them,  unless  the  party 
with  whom  he  contracted  were  acquainted 
with  the  orders  by  which  his  authority  was  re- 
strained. Abb.,  pt.  2,  ch.  2,  sec.  3.  Upon  sim- 
ilar principles  this  court  decided  the  case  of 
King  v.  Lenox,  19  Johns.,  235, 236 :  "The  own- 
er of  a  ship  is  bound  for  the  lawful  contracts 
of  the  master  when  made  by  him  relative  to 
the  usual  employment  of  the  vessel ,  both  on  the 
ground  of  such  employment  and  of  the  profits 
which  they  derive  from  it,  and  the  course  of 
usual  employment  is  evidence  of  authority 
given  by  the  owners  to  make  a  contract  for  them. 
The  plaintiffs  in  this  case, "say  the  court,  "con- 
tracted with  the  master  himself,  knowing  that 
he  received  their  goods  on  his  own  account,  as 
part  of  his  privilege,  and  not  in  his  character 
as  agent  for  the  owners."  "The  ship  was 
freighted  wholly  by  the  owner,  and  the  master 
had  no  authority  from  the  defeadants  to  receive 
goods  on  freight."  That  case,  it  will  be  per- 
ceived, was  very  different  from  this  ;  the  ship 
was  not  a  general  ship,  but  wholly  freighted 
343*]by  the  owner.  The  master  *had  a  priv- 
ilege which  was  known  to  the  plaintiff 'sand  he 
shipped  his  goods  as  a  part  of  the  master's 
privilege  ;  he  dealt  with  the  master  on  his  own 
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responsibility,  not  as  agent  for  the  owner. 
There  is  no  evidence  in  the  case  now  before  us 
that  the  plaintiffs  knew  anything  about  the 
captain's  privilege,  or  that  they  contracted  with 
him  on  his  individual  liability  and  not  as  agent 
for  the  owners.  Besides,  the  steamboat  Sun 
was  a  general  ship  :  she  was  not  laden  by  the 
owners,  nor  were  they  any  of  them  managing 
the  concerns  of  the  lading  of  the  vessel ;  the 
captain  and  no  other  person  had  control  of  that 
business. 

The  cases  of  Walter  v.  Brewer,  11  Mass.,  99, 
and  Reynolds  v.  Tappan,  15  Id.,  370,  contain  no 
principles  opposed  to  those  which  I  have  con- 
sidered sound.  The  former  was  in  some  re- 
spects like  the  case  of  King  v.  Lenox.  The  de- 
fendant was  owner  of  the  ship  and  loaded  her 
himself.  She  was  not  a  general  ship,  and  the 
goods  for  which  the  plaintiff  prosecuted  were 
taken  on  board  clandestinely  during  the  tem- 
porary absence  of  the  defendant.  The  court 
held  that  the  owner  was  not  liable  for  goods 
clandestinely  taken  on  board  by  the  master,  the 
owner  being  present  and  having  the  manage- 
ment of  the  voyage  himself,  leaving  nothing  to- 
the  master  but  the  care  of  sailing  and  direct- 
ing the  ship  herself  ;  and  especially  where  the 
ship  is  not  a  freighting  ship,  and  when  the 
shipper  might  have  known  the  limited  author- 
ity of  the  master.  In  the  latter  case  it  was  de- 
cided that  the  owner  is  not  liable  merely  be- 
cause he  is  owner,  but  it  must  appear  that  the 
vessel  was  in  his  employment,  and  that  the 
master  was  appointed  by  him  and  acted  within 
the  scope  of  his  authority.  In  that  case  the 
owner  was  sought  to  be  charged  for  losses  sus- 
tained when  the  vessel  was  chartered  to  another, 
and  employed  by  the  charterer.  And  it  was- 
there  held  that  the  owner  is  never  liable  unless 
the  master  was  authorized  to  carry  goods  for 
hire.  In  the  case  now  before  the  court  I  con- 
sider the  facts  abundantly  shown  that  The  Sun 
was  a  general  vessel.  She  carried  not  only  pas 
sengers  but  goods  for  hire.  The  secret  in- 
structions given  to  the  captain  not  to  take 
money  cannot  avail  the  defendants,  notice  of 
such  instructions  not  having  been  published  or 
brought  home  to  the  *knowledge  of  the  [*344r 
plaintiffs.  His  general  situation  was  that  of 
general  agent — master  of  the  vessel,  which  car- 
ried goods  for  hire  ;  the  presumption,  there- 
fore, without  notice  to  the  contrary,  must  be 
that  he  was  clothed  with  the  usual  authority 
of  a  master  of  a  general  vessel ;  and  as  such  it 
cannot  be  doubted  that  the  owners  are  bound 
by  his  lawful  acts  within  the  scope  of  his  gen- 
eral authority.  The  cases  cited  by  the  defend- 
ants' counsel  from  4th  and  5th  Barn.  &  Aid. 
are  cases  where  notice  had  been  given  by  the 
owners,  which  qualified  their  responsibility. 
The  case  of  Satterlee  v.  Groat,  1  Wend.,  272.  is 
not  an  authority  for  the  defendants.  There 
the  defendant  was  not  considered  a  common 
carrier,  but  one  who  had  sent  his  team  upon  a. 
special  contract.  The  case  of  Dwight  v.  Brews- 
ter,  1  Pick.,  50,  is  more  in  point,  where  it  was 
held  that  the  practice  of  carrying  parcels,  not 
belonging  to  passengers  for  hire  in  a  stage 
coach,  constitutes  the  proprietors  common  car- 
riers ;  and  that  notice  that  the  parcel  was  as 
valuable  as  money  was  equivalent  to  saying- 
that  it  was  money. 

On  the  whole,  therefore,  it  seems  to  me  that 
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the  law  is  with  the  plaintiffs.  The  defendants 
being  owners  of  the  boat  of  which  Capt.  Liv- 
ingston was  master;  having  appointed  the  mas- 
ter of  the  boat  ;  the  boat  being  in  the  employ- 
ment of  the  defendants;  being  a  general  vessel ; 
carrying  not  only  passengers  but  light  freight 
and  parcels  for  hire,  the  defendants  are  com- 
mon carriers,  and  answerable  for  all  goods 
shipped  on  board  their  vessel,  unless  lost  by 
inevitable  accident  or  the  enemies  of  the  coun- 
try. The  general  custom  prevailing  among  the 
captains  and  proprietors  of  steamboats  to  allow 
the  avails  of  carrying  bank  bills  to  captains  as 
a  privilege,  cannot  avail  the  defendants:  1.  Be- 
cause there  could  be  no  such  rule  between  them 
and  Capt.  Livingston,  if  he  never  carried 
money;  and  2.  Because,  if  he  did  carry  money, 
the  proprietors  are  bound  by  the  acts  of  their 
general  agent,  and  this  arrangement  was  only 
the  mode  of  paying  him  his  wages.  All  the 
cases  cited  in  which  the  owners  are  held  not 
liable  by  the  acts  of  the  master,  are  those  in 
which  the  ship  was  not  a  general  ship,  but  was 
345*]  freighted  by  the  *owners  and  the  mas- 
ter contracted  to  carry  as  part  of  his  privilege, 
and  this  known  to  the  shipper. 

I  am,  therefore,  of  opinion  that  though  this 
may  be  one  of  those  cases,  in  the  language  of 
Ld.  Mansfield,  "quad  durum  mdebatur  tircum- 
stantibus,"  4  Burr.,  2301,  yet  that  well  estab- 
lished principles  decide  it  againt  the  defend- 
ants, and  that  the  plaintiffs  are  entitled  to  judg- 
ment. 

Reversed— 8  Wend.,  335. 

Followed— 28  Am.  Dec.,  390  (8  N.  H-,  146) ;  49  Am. 
Dec.,  (19  N.  H.,  122). 

Common  Carriers— Duties  of.  Cited  in— 13  Wend., 
628 ;  29  N.  Y.,  120  ;  58  N.  Y.,  134 ;  31  Barb.,  43 ;  3  B.  D. 
S.,  573 :  6  How..  U.  8.,  425, 428 ;  Blatch.  &  H.,  305 ;  2 
Wood  &  M.,  315 ;  26  Am.  Dec.,  727  (7  N.  H.,  157) ;  28 
Am.  Dec.,  490  ;  40  Am.  Dec.,  97  (1  S.  &  M.,  279) ;  17 
Am.  Ren.,  225  (58  N.  Y..  126). 

Liability  »f  Stockholders—  Under  special  act.  Cited 
-in-22  Wend.,  107  ;  2  Hill,  269;  3  Hill,  190;  2  Den.,  123; 

1  N.  Y.,  76 ;  5  Barb.,  212 ;  7  Barb.,  296 ;  28  Barb.,  667  ; 

2  Sweeny,  143 :  Woods,  443  ;   87  111.,  312 ;  82  Ind.,  311  ; 
24  Am.  Dec.,  738  (3  Stew.  &  R.  Ala..  135);  49  Am.  Dec., 
308  (1  N.  Y.,  47) ;  3  Am.  Rep.,  206  (63  Md.,  487). 

Under  general  law.  Cited  in— 1  Lans.,  384 :  14  Abb. 
Pr.,  385. 

Corporation,  what  is.    Cited  in— 2  Den.,  396. 

Parties  defendant,  non-joinder  of— Limited.  Cited 
in-3  Wend.,  169 ;  24  Am.  Dec.,  729  (3  Stew.  &  P.  Ala., 
135). 


LISHER  v.  PIERSON. 

Sheriff— Levy  on  Good,  in  Replevin — Claim  of 
Property — Claim  Must  be  Tried  before  Re- 
moval of  Goods — Pleading. 

A  sheriff  may  not  remove  goods  levied  upon  by  a 
plaint  in  replevin,  after  a  claim  of  property  inter- 
posed, even  for  the  purpose  of  safe  keeping  until  the 
claim  be  tried.  After  such  claim  the  defendant  can- 
not be  dispossessed. 

The  writ  tie  proprietate  probandais  always  issued 
by  the  plaintiff  upon  the  return  by  the  sheriff  of  a 
claim  of  property.  The  defendant  has  no  means  of 
hastening-  the  plaintiff's  proceedings. 

Where  a  plaintiff  replies  a  claim  of  property  to  a 
plea  justifying  a  taking  of  goods  under  a  plaint  in 
replevin,  he  must  designate  the  time  of  the  claim 
with  precision,  so  that  issue  can  be  taken  upon  it. 
An  averment  of  a  claim  at  the  said  time  when,  &c., 
referring  to  the  day  laid  in  the  declaration,  is  not 
sufficient  on  special  demurrer. 

Citations— 1  R.  L..  93;  1  Bl.  Com.,  89;  Bac.  Abr. 
Stat.,  380 ;  6  Mod.,  68, 140 ;  Co.  Litt.,  145,  b ;  8  Sellon, 
153, 155, 1H5 ;  Dyer,  173, 176 ;  Bac.  Abr.,  tit.  Replevin, 
E.  4 :  1  Sch.  &  L,  327 ;  R  Bac.  Abr.,  65,  66 ;  2  Dunlap, 
880,  881 ;  6  Bac.,  Replev.,  E,  2. 
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rpHIS  was  an  action  of  trespass  de  bonis  aspor- 
JL  tatis  for  taking  a  large  quantity  of  mer- 
chandise. The  defendant  pleaded  several  pleas. 
In  his  second  plea,  he  justified  the  taking,  as 
sheriff  of  the  County  of  Oneida,  by  virtue  of 
a  plaint  in  replevin  sued  out  by  one  Edward 
Vernon.  The  plaintiff  replied  predudi  non, 
because,  at  the  time  when,  &c.,  he  claimed  the 
full  and  entire  property  in  the  goods  and  chat- 
tels, whereof  the  defendant,  as  such  sheriff, 
had  due  notice,  wherefore,  &c.  The  defendant 
rejoined,  that  before  receiving  notice  of  such 
claim,  he  seized  and  took  the  goods  into  his 
possession  by  virtue  of  the  plaint,  and  after 
the  plaintiff  claimed  property  in  the  same  he, 
as  such  sheriff,  carried  away  the  goods  and  de- 
posited them  in  an  adjoining  building,  "  and 
there,  without  making  any  deliverance  of  the 
said  goods  and  chattels,  safely  and  securely 
kept  and  detained  them  in  his  custody  as  such 
sheriff,  until  and  to  the  end  that  the  said  claim 
of  property  should  be  inquired  into  and  tried 
according  to  law,  as  he  lawfully  might,  for  the 
cause  aforesaid,"  which,  &c.,  wherefore,  &c. 
To  this  rejoinder  the  plaintiff  demurred.  The 
defendant,  in  his  seventh  plea,  justified  the  tak- 
ing under  two  plaints  in  replevin.  The  plaint- 
iff put  in  the  same  replication  as  to  the  second 
plea,  to  which  the  defendant  demurred,  and 
for  special  causes  of  demurrer  assigned :  1. 
That  it  is  not  averred  that  the  act  complained 
of  was  *done  contrary  to  the  statute.  [*346 
2.  That  it  is  not  stated  with  sufficient  certainty 
when  the  plaintiff  claimed  the  property  in  the 
goods,  &c.,  or  gave  notice  of  such  claim,  wheth- 
er before  or  after  the  goods  are  taken  and  car- 
ried away  (the  replication  being  general,  that 
the  plaintiff  ought  not  to  be  precluded,  &c.. 
"  because  the  plaintiff  before  and  at  the  same 
time  when,  &c.,  in  the  said  first  count  men- 
tioned, did  claim,  &c.") 

Mr.  S.  Beardsley,  for  defendant.  The 
replication  of  the  plaintiff  to  the  seventh  plea 
is  bad  in  substance,  in  not  averring  that  the 
sheriff  made  deliverence  after  the  claim  of  prop- 
erty was  interposed  and  before  it  was  inquired 
into.  The  sheriff  is  not  liable  to  an  action 
where  he  has  taken  goods  by  virtue  of  a  plaint 
merely  because  a  claim  of  property  is  inter- 
posed, unless  after  such  claim  and  previous  to 
its  being  tried,  he  makes  deliverence  by  devest- 
ing  the  defendant  and  delivering  the  goods  to 
the  plaintiff  in  replevin,  which  is  a  deliverance; 
Co.  Litt.  1456, 161  a;  Bac.  Abr.,  tit.  Replevin, 
a;  and  the  rejoinder  of  the  defendant,  which 
is  demurred  to  by  the  plaintiff,  must  be  good, 
otherwise  the  remedy  by  replevin  would  be 
worthless.  The  plaintiff's  replication  is  bad  in 
form,  for  the  special  causes  assigned.  1  Chit. 
PI.,  828;  2  East,  32;  Willes,  599. 

Mr.  J.  A.  Spencer,  for  plaintiff.  The  ac- 
tion is  not  founded  on  the  statute  :  there  is, 
therefore,  no  need  of  averment,  contra  forma 
statuti(Ghi\,.t  358,)  and  the  averment  before  and 
at  the  time  when,  &c.,  the  plaintiff  made  claim, 
&c..  is  sufficiently  certain. 

The  principal  question,  however,  is,  what  is 
the  legal  meaning  of  the  word  "deliverance?" 
On  the  other  side,  it  is  said  to  be  anonymous 
with  replevin,  which  is  a  redelivery  of  the 
goods  to  the  plaintiff  in  replevin;  whereas,  we 
contend  it  is  the  dispossession  of  the  defend- 
ant, which  it  is  the  object  of  the  statute  to  pre- 
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vent,  where  a  claim  of  property  is  interposed, 
until  such  claim  be  tried.  If  the  sheriff  could 
take  and  keep  the  property  until  the  right  was 
tried,  the  provision  of  the  statute  allowing  a 
claim  would  be  of  no  value.  The  plaintiff  alone 
can  sue  out  the  writ  of  proprietate  probanda 
(Co.  Litt. ,  145  b),  and  by  the  sheriff  being  pre- 
34  7*]  vented  from  *making  deliverance  until 
the  claim  is  tried,  all  inducement  to  delay  in 
the  suing  out  of  that  writ  is  taken  away. 

The  language  of  the  statute  is :  if  the  sheriff 
"  shall  nevertheless  proceed  to  make  deliver- 
ance and  dispossess  such  defendant,"  before 
the  claim  of  property  shall  be  inquired  into, 
besides  being  answerable  for  the  trespass,  shall 
forfeit,  &c.  1  R.  L.,  93.  The  construction  of  the 
defendant  renders  the  words  "and  dispossess 
such  defendant"  entirely  nugatory,  which  is 
contrary  to  a  fundamental  rule  of  construction, 
that  one  part  of  a  statute  must  be  so  construed 
by  another  that  the  whole  may,  if  possible, 
stand;  ut  res  magis  valeal,  quam  pereat.  1  Bl. 
Com.,  89.  Deliverance  means  a  taking  from 
one,  not  a  passing  to  another;  to  set  free,  to  re- 
lease, to  deliver  from.  Ainsworth  Die.,  John- 
son Die.,  Brown  Concord.  Deliverance  and 
delivery  have  not  the  same  signification. 

The  case  of  Leonard  v.  Stacy,  6  Mod.,  68, 139, 
is  directly  in  point,  that  when  a  claim  of  prop- 
erty is  made  the  sheriff,  and  all  others  acting 
in  aid  of  him,  must  desist,  until  the  claim  be 
tried,  or  they  will  be  trespassers.  See,  also, 
Bac.  Abr..  tit.  Replevin,  E,  4. 

The  remedy  by  replevin  is  of  a  summary  na- 
ture, and  the  plaintiff  should  be  held  by  strict 
rules.  If  an  eloigment  is  apprehended,  the 
sheriff  may  keep  the  goods  in  sight,  and  should 
the  defendant  remove  them,  a  capias  in  witfier- 
nam  may  issue.  The  plaintiff,  besides,  has  his 
action  of  trespass. 

Mr.  Beardsley,  in  reply.  The  case  of 
Leonard  v.  Stacy  determines  nothing  against 
the  defendant  in  this  cause.  There,  the  replevin 
was  executed,  notwithstanding  the  claim.  Not 
so  here;  the  property  remained  in  the  custody 
of  the  law  until  the  claim  could  be  tried.  If 
the  plaintiff  is  right,  the  principle  benefit  of 
the  action  of  replevin,  the  restoration  of  prop- 
erty of  which  a  party  has  been  unlawfully  dis- 
possessed, is  defeated.  The  defendant.as  well 
as  the  plaintiff,  may  sue  out  the  writ  of  propri- 
etate probanda. 

By  the  Court,  Sutherland,  J.  The  general 
question  presented  by  the  demurrer  in  this  case 
is,  whether  a  sheriff  on  a  writ  or  plaint  in  re- 
plevin has  a  right,  after  a  claim  of  property  is 
348*]  *made  by  the  defendant  and  notice 
thereof  given  to  the  sheriff,  to  proceed  and 
take  the  property  into  his  possession,  or  dis- 
possess the  defendant  thereof,  before  the  claim 
of  property  is  inquired  into  or  tried  according 
to  the  statute.  This  question  depends  upon 
the  construction  to  be  given  to  the  6th  section 
of  the  Act  to  Prevent  Abuses  and  Delays  in 
Actions  of  Replevin,  1  R.  L.,  93.  That  section 
is  as  follows :  "And  whereas  frequent  abuses 
have  been  committed  in  the  execution  of  writs 
of  replevin,  by  sheriffs  making  deliverance, 
notwithstanding  due  notice  and  claim  of  prop- 
erty have  been  interposed  by  the  defendant  or 
possessor ;  for  the  more  effectual  prevention 
whereof,  be  it  further  enacted  by  the  authority 
154 


aforesaid,  that  if  at  any  time  hereafter  on  a 
writ  or  plaint  of  replevin,  the  defendant  in  re- 
plevin or  possessor,  shall  claim  property  in  the 
thing  whereof  deliverance  is  sought,  and  the 
sheriff,  either  by  himself,  his  under-sheriff  or 
bailiff,  having  due  notice,  shall,  nevertheless, 
proceed  to  make  deliverance  and  dispossess 
such  defendant  thereof,  before  the  claim  of 
property  shall  be  inquired  into  or  tried  accord- 
ing to  law,  such  sheriff,  for  every  such  offense, 
shall,  besides  being  answerable  to  the  defend- 
ant for  the  trespass,  forfeit  the  sum  of  one 
hundred  pounds." 

The  defendant  contends  that  the  sheriff  may, 
after  claim  and  notice,  take  the  property  into 
his  own  possession,  and  keep  it  until  the  right 
is  tried,  although  it  is  admitted  he  cannot  de- 
liver it  over  to  the  plaintiff.  Without  stopping 
to  inquire  into  the  strict  philological  meaning 
of  the  term  "  deliverance,"  whether  it  means 
to  "  deliver  to,"  as  the  defendant  contends,  or, 
as  the  plaintiff  insists,  "  to  liberate,"  "  to  set 
free,"  "  to  deliver  from,"  the  connection  in 
which  it  stands,  appears  to  me  to  leave  no 
reasonable  doubt  of  the  sense  in  which  it  was 
used  by  the  Legislature  in  the  section  in  ques- 
tion. 

' '  The  sheriff  shall  not  proceed  to  make  de- 
liverance and  dispossess  the  defendant."  There 
is  no  ambiguity  or  doubt  as  to  the  meaning  of 
the  latter  expression.  The  property  is  not  to 
be  taken  from  the  possession  of  the  defendant; 
and  it  is  a  fraudulental  rule  that  one  part  of  a 
statute  must  be  construed  by  another,  that  the 
whole  may,  if  possible,  stand  :  ut  res  magis 
valeat  quam  pereat.  1  Bl.  Com.,  89.  It  is  also 
*rule  of  equal  authority,  that  if  any  [*349 
part  of  a  statute  be  obscure,  it  is  proper  to  con- 
sider the  other  parts  ;  for  the  words  and  mean- 
ing of  one  part  of  a  statute  frequently  lead  to 
the  sense  of  another.  Bac.  Abr. ,  Statute,  380. 
And  where  the  words  of  a  statute  are  express, 
plain  and  clear,  they  must  control  doubtful 
and  ambiguous  expressions  in  the  same  statute, 
particularly  in  the  same  section  or  clause. 
When  it  is  declared,  therefore,  that  the  sheriff 
shall  not  proceed  to  make  deliverance  and  dis- 
possess the  defendant,  the  Legislature  clearly 
intended  that  the  property  should  not  be  taken 
from  the  defendant.  The  case  of  Leonard-?. 
Stacy,  6  Mod.,  68, 140,  is  an  adjudication  upon 
this  precise  point.  That  was  an  action  of  tres- 
pass for  entering  into  plaintiff's  house  and 
taking  away  her  goods.  The  defendant  justi- 
fied by  virtue  of  a  replevin,  and  the  question 
was  upon  a  special  verdict,  whether  the  taking 
away  after  claim  of  property  and  notice  there- 
of, did  not  make  him  a  trespasser  ab  initio ; 
and  it  was  held  by  all  the  court  that  it  did. 

The  same  rule  is  laid  down  in  Co.  Litt.,  145 
b,  where  it  is  said  that  although  it  be  provided 
by  the  Statute  of  Marlebridge,  quod  mccomes 
pout  querimoniam  inde  sibi  factam  ea,  sine  im- 
pedimento  Del  contradictione  ejus  qui  dicta  averia 
ceperit,  de  liverare  possit,  &c.,  yet  where  the 
defendant  claims  property,  the  sheriff  cannot 
proceed,  for  it  is  a  rule  in  law  that  property 
ought  to  be  tried  by  writ.  2  Sell.,  153  ;  Ld.  St. 
JoKnv.  Saunders,  Dyer,  173-176.  In  Bac.  Abr., 
tit.  Replevin,  E,  4,  it  is  said,  if  the  defendant 
in  replevin  claims  property,  the  sheriff  cannot 
proceed,  for  property  must  be  tried  by  writ. 
In  this  case,  therefore,  the  plaintiff  may  have 
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the  writ  de  proprietate  probando  to  the  sheriff , 
and  if  it  be  found  for  the  plaintiff,  then  the 
sheriff  is  to  make  deliverance  ;  if  for  the  de- 
fendant, then  he  is  to  proceed  no  further.  It 
is  not  said  that  he  is  then  to  return  the  prop- 
erty to  the  defendant,  which  would  have  been 
the  language  if  it  had  been  taken  out  of  his 
possession.  Shannon  v.  Shannon,  1  Sch.  &  L., 
327,  opinion  of  Ld.  Redesdale. 

The  writ  de  proprietate  probanda  is  always 
issued  by  the  plaintiff  upon  the  return  by  the 
sheriff  of  a  claim  of  property.  It  is  an  inquest 
of  office,  and  the  defendant  has  no  means  of 
35O*]  *hastening  the  plaintiff's  proceedings. 
If  the  property  be  found  for  the  party  claim- 
ing it,  the  plaintiff  is  not  concluded  ;  he  may 
sue  out  a  new  writ  of  replevin  by  the  claim  of 
property.  The  first  suit  is  substantially  de- 
termined. 6  Bac.  Abr.,  65, 66  ;  2  Sell.,  165  ;  2 
Dual.,  880,  881.  It  may  be  said  that  while  the 
question  of  property  is  trying,  the  defendant 
may  remove  and  secrete  the  goods,  so  that  they 
cannot  afterwards  be  found.  This  is  true,  but 
the  plaintiff  in  such  a  case  may  have  a  capias 
in  withernam,  by  which  the  sheriff  may  take 
other  goods  of  the  defendant  in  lieu  of  the  dis- 
tress eloigned  and  withheld  from  the  plaintiff, 
and  the  goods  then  taken  in  withernam  cannot 
be  replevied  until  the  original  distress  is  re- 
turned. 6Bac.,Replev.,E,  2;  Sell.,  155.  The 
only  hazard,  then,  which  the  plaintiff  incurs 
is,  that  the  defendant  may  have  no  property 
which  can  be  taken  in  lieu  of  the  distress.  But 
this  is  a  risk  which  every  party  runs  who  sets 
up  a  claim  to  property  in  the  hands  of  a  third 
person.  The  plaintiff's  demurrer  to  the  de- 
fendant's rejoinder  to  the  replication  to  the  2d 
plea  to  the  first  count  is,  therefore,  well  taken, 
and  he  is  entitled  to  judgment  thereon. 

The  same  questions,  in  substance,  are  pre- 
sented by  the  defendant's  demurrer  to  the 
plaintiff's  replication  to  the  7th  plea  to  the  first 
count.  This,  however,  is  a  special  demurrer, 
and  involves  some  questions  of  form,  in  addi- 
tion to  the  material  question  which  we  have 
been  considering.  The  7th  plea,  after  stating 
the  plaint  and  proceedings  in  replevin,  avers 
that  in  pursuance  thereof,  at  the  time  and 
place  mentioned  in  the  said  count,  the  said  de- 
fendant, as  sheriff,  &c.,  seized,  took  and  car- 
ried away  the  said  goods  and  chattels  in  the 
said  first  count  mentioned,  as  he  lawfully 
might  do.  The  plaintiff  replies  that  he  ought 
not  to  be  precluded,  because  he  saith  that  he, 
the  said  plaintiff,  before  and  at  the  same  time 
when  in  the  said  first  count  mentioned,  did 
claim  the  full  and  entire  property  in  the  said 
goods  and  chattels  in  the  said  7th  plea  men- 
tioned, &c.,  whereof  the  said  David  Pierson, 
sheriff,  &c..  then  and  there  had  due  notice, 
and  this  he  is  ready  to  verify,  &c. 

To  this  replication  the  defendant  demurs 
specially  ;  and  I  am  inclined  to  think  that 
some  ot  the  special  causes  assigned  are  well 
351*]  *founded.  The  plaintiff  must  show 
that  he  was  dispossessed  of  the  goods  and 
chattels,  &c. ,  after  claim  of  property  was  made, 
and  notice  thereof  given  to  the  defendant.  The 
defendant,  in  his  rejoinder  to  the  plaintiff's  rep- 
lication to  the  2d  plea,  expressly  avers  that 
after  the  plaintiff  claimed  the  said  goods  and 
chattels,  he  carried  them  away  safely  and  se- 
curely put  and  placed  them  in  an  adjoining 
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building.  Upon  the  demurrer  to  that  rejoin- 
der, therefore,  the  fact  of  taking  away  after 
claim  and  notice  was  admitted.  But  the  plaint- 
iff's replication  to  the  7th  plea  does  not  state 
with  precision  when  the  claim  of  property  was 
made  and  notice  thereof  given  to  the  defend- 
ant. The  only  designation  of  the  time,  is  the 
time  mentioned  in  the  first  count  of  the  dec- 
laration ;  and  there  is  no  averment  that  the 
taking  and  carrying  away  complained  of  was 
after  such  claim  and  notice. 

This,  I  think,  is  too  vague.  The  material 
point  in  the  issue  is  the  fact  of  claim  and  no- 
tice before  deliverance,  and  the  plaintiff  ought 
to  designate  the  time,  so  that  the  defendant  can 
take  issue  directly  upon  it.  The  time  is  in  this 
case  material.  It  ought  to  appear  distinctly 
that  the  defendant,  after  claim  and  notice, 
proceeded  to  make  deliverance  and  dispossess 
the  plaintiff.  In  this  respect,  the  replication  to 
the  7th  plea  is  defective  upon  special  demur- 
rer, and  the  defendant  is  entitled  to  judgment, 
with  leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs. 

Judgment  for  plaintiff,  on  demurrer  to  the  de- 
fendant's rejoinder  to  the  replication  to  the  2d  plea. 

Judgment  for  defendant,  on.  special  demurrer 
to  the  plaintiff's  replication  to  the  7th  plea,  with 
leave  to  the  plaintiff  to  amend,  on  payment  of 
costs. 

8.  C.,  11  Wend.,  59. 

Cited  in— 8  Wend.,  671 :  17  Wend..  520. 


•DOUGLASS  v.  TOUSEY.    [*352 

Slander — Evidence  of  Character  of  Plaintiff 
Subsequent  to  Speaking  of  the  Words,  Inad- 
missible— General  Character — Competency  of 
Witnesses  as  to — New  Trial — Excessive  Dam- 
ages in  Slander — Weight  of  Evidence — Ver- 
dict against — Sealed  Verdict — Separation  of 
Jury  under  Direction  of  Court. 

In  an  action  of  slander,  proof  of  the  character  of 
the  plaintiff,  subsequent  to  the  speaking  of  the 
words,  is  not  admissible,  although  the  character  of- 
fered to  be  proved  is  of  such  a  description  as  that  it 
could  not  have  been  caused  by  the  speaking  of  the 
words ;  i.  e.,  the  defendant  will  not  be  permitted  to 
prove  that  the  plaintiff  is  reputed  a  common  pros- 
titute, when  the  words  charged  are  that  she  is  a 
thief. 

General  character  is  the  estimation  in  which  a 
person  is  held  in  the  community  where  he  has  re- 
sided, and  ordinarily,  the  members  of  that  commu- 
nity are  the  only  proper  witnesses  to  testify  as  to 
such  character. 

A  witness  who  goes  to  the  place  of  the  former 
residence  of  a  party  to  learn  his  character,  will  not 
be  allowed  tc  testify  as  to  the  result  of  his  inquiries. 

A  verdict  will  not  be  set  aside  for  irregularity, 
where  the  jury  have  separated  after  agreeing  to  a 
sealed  verdict,  and  on  coming  into  court,  one  of  the 
jurors  dissents  to  it,  who,  subsequently,  on  the  jury 
being  sent  out  again,  agrees  to  the  verdict  as  orig- 
inally rendered. 

Where  a  judge  directs  a  Jury  to  bring  in  a  sealed 
verdict,  and  gives  them  permission  to  separate  after 


NOTE.— 1.  New  trial— Excessive  damages  at  a  ground 
for.  2.  Slander. 

A  new  trial  tettl  be  granted  in  actions  for  wrongs- 
Such  as  slander,  deduction  and  false  imprisonment— 
On  the  ground  of  excessive  damage*  only  when  the 
damages  allowed  are  so  outrageous  and  extravagant 
as  will  "  manifestly  show  the  jury  to  have  been  act- 
uated by  passion,  partiality,  prejudice,  or  corrup- 
tion." See  Cole  v.  Perry,  8  Cow.,  2H,  note. 

2.  Slander.— See.  generally.  Bullock  v.  Koon,  9 
Cow.,  30,  note,  and  other  notes  there  cited. 
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agreeing  on  the  same,  if  no  objection  is  made  by  the 
parties  to  such  direction,  they  will  be  deemed  to 
nave  assented  to  it. 

Where  the  evidence  is  contradictory,  making  it 
the  duty  of  a  jury  to  decide  upon  the  credibility  of 
the  witnesses,  the  court  will  not  set  aside  a  verdict 
as  against  the  weight  of  evidence,  although  it  seems 
to  preponderate  against  the  finding  of  the  jury. 

A  new  trial  will  not  be  granted  on  the  ground  of 
excessive  damages  in  an  action  of  slander,  unless 
the  amount  is  so  flagrantly  outrageous  and  extrav- 
agant as  manifestly  to  show  that  the  jury  acted  cor- 
ruptly, or  under  the  influence  of  passion,  partiality 
or  prejudice. 

Citations— 2  Camp.,  251 ;  Stark.  Ev..  pt.  4,  369,  878 ; 
Phil.  Ev.,  209.  212;  4  Cow.,  26;  1  Cow.,  221 ;  5  Cow., 
283 ;  3  Johns..  255. 

THIS  was  an  action  of  slander,  tried  at  the 
Monroe  Circuit,  in  Mar.,  1828,  before  the 
Hon.  John  Birdsall,  one  of  the  Circuit  Js.  The 
words  charged  and  which  wjere  proved  on  the 
trial  to  have  been  spoken,  were,  "  you  are  a 
thief;  you  stole  my  wife's  dress."  The  plaintiff 
had  resided  in  Owego,  and  had  removed  to 
Rochester  but  six  weeks  before  the  speaking 
of  the  words  complained  of,  where  she  kept  a 
boarding  house.  The  defendant  and  his  wife, 
and  a  number  of  other  persons,  boarded  with 
her,  and  on  the  occasion  of  the  speaking  of  the 
words,  the  house  was  broken  up.  The  defend- 
ant, for  the  purpose  of  showing  the  general 
character  of  the  plaintiff  to  be  bad,  offered  to 
prove  that  she  was  a  common  prostitute.  This 
evidence  was  objected  to,  unless  it  was  con- 
fined to  the  character  of  the  plaintiff  previous 
to  or  at  the  time  of  the  speaking  of  the  words 
laid  in  the  declaration,  and  the  objection  was 
sustained  by  the  judge.  The  defendant  then 
offered  to  prove  by  a  Mr.  Jones  that  he  had 
been  to  Owego,  where  the  plaintiff  had  for- 
merly resided,  for  the  purpose  of  learning  her 
character,  and  to  subpoena  witnesses  to  prove 
such  character,  and  that  he  there  found  her 
character  to  be  bad.  This  evidence  was  also 
rejected.  The  defendant  further  offered  to 
prove  the  character  of  the  plaintiff  by  a  wit- 
ness, who  stated  that  he  knew  nothing  respect- 
ing her  character  except  what  he  had  learnt 
353*]  *from  two  persons  who  attended  from 
Owego  at  the  last  circuit,  as  witnesses  in  this 
cause.  This  offer  was  also  refused.  The  de- 
fendant also  offered  to  prove  by  a  Mr.  Kemp- 
shall,  who  was  a  boarder  with  the  plaintiff  at 
the  time  of  the  speaking  of  the  words,  what 
was  said  of  her  by  her  boarders,  which  was 
also  rejected.  It  was  late  in  the  evening  when 
the  cause  was  submitted  to  the  jury,  and  the 
judge,  without  the  consent  of  the  counsel,  di- 
rected the  jury  when  they  had  agreed  upon 
their  verdict,  to  seal  up  the  same  and  bring  it 
into  court  the  next  morning.  The  jury  agreed 
upon  a  verdict  for  the  plaintiff  for  $500  dam- 
ages, sealed  it  up  and  separated.  In  the  morn- 
ing, they  came  into  court  and  delivered  in 
their  verdict,  and  on  being  polled,  one  of  the 
jurors  dissented  to  it,  who  stated  that  being 
unwell  and  unable  to  sit  up  all  night,  he  had 
agreed  to  the  verdict,  but  it  was  not  his  judg- 
ment. The  judge  directed  the  jury  to  retire 
and  deliberate  further.  One  of  the  jurors  stat- 
ed, that  since  their  separation,  they  had  heard 
many  stories  from  various  persons  on  the  sub- 
ject of  the  suit,  and  it  was  impossible  to  know 
what  influence  those  stories  might  have  upon 
their  verdict.  The  jury  retired,  and  shortly 
after  came  into  court  and  delivered  a  verdict 
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for  the  plaintiff  for  $500  damages  ;  the  juror 
who  had  before  dissented  stating  that  he  had 
received  such  explanation  of  the  testimony 
from  his  fellows  that  he  was  now  content  to 
find  the  verdict  which  had  been  pronounced. 

The  defendant  moved  for  a  new  trial,  be- 
cause, 1.  The  judge  rejected  proper  evidence  ; 
2.  On  the  ground  of  irregularity  in  rendering 
the  verdict ;  3.  Because  the  verdict  was  against 
the  weight  of  evidence  ;  and  4.  On  the  ground 
of  the  excessiveness  of  the  damages. 

Mr.  S.  Boughton,  for  defendant. 

Mr.  E.  Griffin,  for  plaintiff. 

By  the  Court,  Marcy,  J.  1.  It  is  said  the 
judge  erred  in  refusing  testimony  of  the  bad 
character  of  the  plaintiff  subsequent  to  the 
speaking  of  the  words  laid  in  the  declaration. 

It  is  a  well  established  principle,  that  the  de- 
fendant, in  an  action  of  slander,  may  mitigate 
damages,  where  he  has  not  *justified  [*354 
by  proving  the  general  bad  character  of  the 
plaintiff  before  and  at  the  time  of  uttering  the 
slanderous  words  imputed  to  him,  but  proof  of 
bad  character  subsequent  to  that  time  is  not 
admissible.  2  Camp.,  251  ;  Stark.  Ev.,  pt.  4, 
369,  878.  Although  the  bad  character  which 
the  defendant  offered  to  prove  as  existing  sub- 
sequent to  the  words  spoken  was  of  such  a  de- 
scription that  it  could  not  have  been  caused  by 
a  belief  of  the  charge  made  by  the  defendant, 
this  circumstance  should  not  induce  the  court 
to  extend  the  rule  of  law  on  this  subject  beyond 
the  limits  established  by  the  authorities  re- 
ferred to  ;  because,  if  such  was  known  to  be 
the  rule,  defendants  might  indirectly  contrib- 
ute to  the  reputation  of  the  plaintiffs'  bad 
characters,  for  the  very  purpose  of  reducing 
the  damages  in  actions  of  slander  already  in- 
stituted against  them. 

Jones,  one  of  the  defendant's  witnesses,  went 
to  Owego,  the  former  residence  of  the  plaint- 
iff, to  learn  her  character  and  to  subpoena  wit- 
nesses to  prove  such  character  while  she  re- 
sided at  that  place  ;  and  the  defendant  offered 
to  prove  by  him  that  he  learned  while  at 
Owego  that  her  character  was  bad,  but  the 
judge  refused  to  admit  this  evidence.  This 
mode  of  establishing  the  plaintiff's  bad  char- 
acter seems  to  be  unusual  and,  as  a  general  rule, 
there  is  much  reason  to  fear  it  would  prove  a 
very  unsafe  one.  The  general  character  is  the 
estimation  in  which  a  person  is  held  in  the 
community  where  he  has  resided,  and  ordi- 
narily, the  members  of  that  community  are 
the  only  proper  witnesses  to  testify  as  to  such 
character.  It  would  be  unsafe  to  depend  upon 
the  testimony  of  the  defendant's  agent,  sent 
into  that  community  an  entire  stranger,  it  may 
be,  to  collect  information  to  subserve  the  de- 
fendant's views  in  the  suit.  Such  witness 
would  not  speak  of  his  knowledge  of  the  plaint- 
iff's character,  or  give  his  own  opinion  in  re- 
lation thereto,  but  barely  state  his  conclusion 
upon  the  information  received  from  others. 
This  would  be  hearsay  evidence  and  nothing 
more.  Evidence  of  character  is  founded  on 
opinion,  and  a  witness  testifying  as  to  the  gen- 
eral character  of  another  must  have  the  means 
of  knowing  such  general  character.  Phil.  Ev., 
209,  212.  His  testimony  was.  therefore,  prop- 
erly refused  by  the  judge.  For  the  same  rea- 
son, *the  evidence  of  what  two  per-  [*355 
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sons  from  Owego  (who  had  at  another  court 
attended  as  witnesses  for  the  defendant  in  this 
cause)  related,  was  very  properly  rejected. 

The  opinion  of  the  plaintiff,  as  entertained 
and  expressed  by  her  boarders,  did  not  con- 
stitute her  general  character,  and  the  testimony 
of  Kempshall  offered  on  that  point  was  inad- 
missible. 

There  were  several  other  exceptions  taken 
to  the  decisions  of  the  judge  in  the  course  of 
the  trial,  but  none  of  them  appear  to  be  such 
as  call  upon  this  court  to  interfere  with  the 
verdict  given  in  the  cause. 

2.  The  defendant  also  asks  to  have  the  ver- 
dict set  aside,  on  the  ground  of  irregularity. 
It  was  late  in  the  evening  when  the  cause  was 
committed  to  the  jury.     The  judge,  without 
the  express  consent  of  the  counsel,  directed 
them  to  seal  up  their  verdict  and  bring  it  into 
court  the  next  morning.  They  presented  their 
sealed  verdict,  according  to  the  direction  of 
the  court ;  and  when  polled,  one  of  them  re- 
fused to  agree  to  it.     When  asked  why  he 
signed  the  verdict,  he  said  he  was  unwell  and 
unable  to  sit  up  all  night.     The  judge  sent  the 
jury  out  again,  and  they  finally  brought  in  the 
same  verdict  which  they  had  signed  and  sealed 
the  evening  previous.     The  juror  who  had  dis- 
sented from  the  sealed  verdict  stated  to  the 
court  that  he  had  received  such  explanation  of 
the  testimony  from  his  fellows  that  he  was 
satisfied  with  the  verdict.     The  ancient  strict- 
ness in  regard  to  the  conduct  of  jurors  has  of 
late  years  been  somewhat  relaxed.  In  the  case 
of  People  v.  Douglass,  4  Cow. .  26,  it  is  said  bv 
the  (7A.  «/.,  that,  "  in  a  civil  suit  at  this  day,  it 
is  perfectly  clear  that  the  separation  of  the 
jury  without,  and  even  contrary  to  the  direc- 
tion of  the  court,  would  not,  of  itself,  warrant 
the  court  in  setting  aside  their  verdict."  Where 
there  is  no  evidence  or  suspicion  of  abuse  while 
the  jury  are  separated,  their  verdict  will  not 
be  disturbed.     1  Cow.,  221  ;  5  Id.,  583. 

In  the  case  of  Bunn  v.  Hoyt,  3  Johns.,  255, 
a  question  arose  very  similar  to  that  now  be- 
fore the  court.  The  jury  retired,  deliberated 
several  hours,  sealed  their  verdict,  separated, 
and  the  next  morning  brought  it  into  court. 
356*]  On  *being  polled,  one  of  them  disa- 
greed to  it.  The  judge,  Gh.  J.  Kent,  sent 
them  out  again,  ana  the  disagreeing  juror  ul- 
timately assented  to  the  verdict  which  had  first 
been  brought  in  under  seal.  It  is  not  stated 
in  the  case  of  Bunn  v.  Hoyt,  that  the  bringing 
in  a  sealed  verdict  was  by  the  direction  of  the 
judge,  or  by  the  acquiesence  of  the  counsel 
for  the  parties,  but  it  probably  was  so.  In  this 
case,  the  trial  closed  at  a  late  hour  at  night, 
and  the  judge  directed  the  jury  to  seal  their 
verdict,  and  gave  them  permission  to  separate. 
There  being  no  objection  to  this  course  on  the 
part  of  the  defendant,  he  must  be  deemed  to 
have  tacitly  assented  to  it.  The  verdict  can- 
not, therefore,  be  set  aside  for  the  alleged  ir- 
regularity in  receiving  it. 

3.  It  is  said  the  verdict  is  against  the  weight 
of  evidence.     The  evidence  presented  in  the 
case  seems  to  be  in  favor  of  the  defendant ; 
but  whether  it  is  so  manifestly  against  the  find- 
ing of  the  jury  as  to  call  on  this  court  to  grant 
a  new  trial,  is  a  matter  of  some  doubt.     There 
was  contradictory  evidence  as  to  the  words 
spoken.  This  devolved  upon  the  jury  the  duty 
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of  reconciling  the  conflicting  testimony  ;  and, 
in  case  that  could  not  be  done,  of  deciding 
upon  the  credibility  of  the  witnesses.  Their  de- 
cision was  upon  a  matter  peculiarly  within 
their  province,  and  the  court  ought  not  to  re- 
view and  reverse  it. 

4.  The  damages  are  also  complained  of  as 
excessive.  The  amount  allowed  the  plaintiff 
is  certainly  very  liberal  ;  but  the  rule  is,  that 
in  actions  of  slander  the  court  will  not  grant  a 
new  trial  on  the  ground  of  excessive  damages, 
unless  the  amount  is  so  flagrantly  outrageous 
and  extravagant,  as  manifestly  to  show  that 
the  jury  acted  corruptly,  or  under  the  influ- 
ence of  passion,  partiality  or  prejudice.  The 
verdict  in  this  case  does  not  warrant  such  an 
inference. 

Motion  for  new  trial  denied. 

What  evidence  of  character  admissible.  Cited  in— 
4  Den.,  510 ;  21  Hun.,  379 ;  37  Barb.,  70 :  1  Park.,  478 : 
12  How.  U.  S.,555 ;  46  Wis.,  279  ;  13  Minn.,  268. 

Verdict,  when  set  aside.  Cited  in— 1  Barb.,  238 :  3 
Barb.,  639 :  4  Barb.,  172;  5  Barb.,  471 ;  13  Barb.,  521 ; 
15  Barb.,  31 ;  31  How.  Pr.,  374 ;  3  Abb.  Pr..  105 ;  2  E. 
D.S.,  473;  1  Hilt.,  148;  2  Blatchf.,  71 ;  1  Sumn.,  477; 
3  Wood  &  M.,  188;  21  Wis.,  636. 

Instruction  of  jury.  Cited  in -12  How.  Pr.,  431 :  28 
Wis.,  79. 


*  JACKSON,  ex  dem.  McCREA,       [*357 

v. 
MANCIUS  AND  VANDERHEYDEN. 

Conveyance  by  Tenant  by  the  Curtesy,  Purport- 
ing to  Convey  a  Fee,  Passes  Only  a  Life  Es- 
tate— Evidence — Presumptions — Forfeiture  of 
Tenant's  Estate — Statute  —  Where  not  Pre- 
sumed— In  case  of  Forfeiture  by  Disseisin,  Re- 
versioner  need  not  Enter  till  Natural  Termina 
tion  of  Life  Estate — Adverse  Possession. 

A  deed  by  a  tenant  by  the  curtesy,  although  pur- 
porting: to  convey  a  fee,  passes  only  a  life  estate, 
when  it  is  affirmatively  shown  that  the  grantor  had 
only  an  estate  for  life,  and  when  the  form  of  con- 
veyance used  by  him  carries  only  such  estate  as  he 
had. 

The  fact  of  a  tenant  by  the  curtesy  assuming  to 
convey  a  fee,  supported  by  proof  of  the  destruction 
of  the  house  of  the  grantee  many  years  before  the 
trial  by  flre.is  not  sufficient  to  warrant  the  presump- 
tion or  a  conveyance  to  the  tenant  authorizing  the 
grant  of  a  fee,  especially  when  rebutted  by  other 
circumstances. 

Where  the  tenant  by  curtesy  conveys  a  greater  es- 
tate than  he  has  in  premises,  a  feoffment  with  livery 
of  seisin  which  would  work  a  forfeiture  of  his  es- 
tate will  not  be  presumed,  it  being  equally  probable 
that  the  more  common  species  of  assurance  of  lease 
and  release  or  bargain  and  sale  was  adopted,  which, 
though  in  terms  purporting  to  convey  a  fee,  in  re- 
ality transfer  no  more  or  a  greater  estate  than  the 
grantor  had. 

Since  the  statute  allowing  the  wife  and  her  heirs 
to  enter  into  lands  belonging  to  her,  aliened  by  the 
husband,  after  the  decease  of  the  husband,  it  seems 
that  a  feoffment  by  the  husband  of  the  wife's  es- 
state  does  not  work  a  forfeiture  of  his  life  estate. 

If  a  forfeiture  of  a  life  estate  accrues  by  the  dis- 
seisin of  the  tenant  for  life,  the  reversioner  is  not 
bound  to  enter  until  the  natural  termination  of  the 
life  estate. 

Where  a  grantee,  under  a  conveyance  from  a  ten- 
ant by  the  curtesy  of  a  house  and  lot,  goes  into  pos- 
session of  the  lot  and  of  an  alley  adjoining  the  same 
which  has  been  used  for  30  years  by  the  owners  of 
the  lot  as  appurtenant  thereto,  continues  in  pos- 
session himself  nine  years,  and  then  acquires  title 
to  the  alley  from  a  third  person,  he  cannot  set  up 


NOTE.— Adverse  possession—  What  constitutes— Ef- 
fect of.  See  Clapp  v.  Bromagham,  9  Cow..  530.  note, 
and  other  notes  there  cited. 
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such  title  as  adverse  in  an  action  of  ejectment, 
brought  by  the  heir  to  recover  the  premises  as  the 
inheritance  of  his  mother,  the  action  being  brought 
within  30  years  after  the  termination  of  the  life  es- 
tate. 

Citations— 7  Wheat.,  109 ;  1  Cruise,  122,  sees.  36, 173, 
s  31 ;  Co.  Litt.,  252  a  ;  Com.  Dig.,  Forf  .,a,  1 ;  Stat.  32, 
Hen  8.  ch.  28.;  Jacob's  Law  D.,  tit  Discontinuance ; 
Litt.  8.  594  ;  1  R.  L.  183.  8.  7 :  1  Inst..  362 ;  2  Ves.,  482  ; 
7  East,  321 ;  9  Mass.,  508 ;  15  Mass.,  472 ;  5  Cow.,  74. 

THIS  was  an   action  of    ejectment,    com- 
menced in  May  Term,  1827,  tried  at  the 
Albany  Circuit,   in    Feb.,    1828,   before  the 
Hon.  William  A.  Duer,  one  of  the   Circuit  Js. 

The  lessor  of  the  plaintiff  deduced  title  to 
the  premises  in  question,  by  proving  his  de- 
scent from  Johannes  Beekman,  who  occupied 
the  premises  in  his  lifetime,  and  died  in  the 
possession  of  the  same  in  the  year  1756.  He 
left  two  sons  and  two  daughters.  The  sons 
died  at  an  early  age,  previous  to  1760.  The 
eldest  daughter,  named  Caty,  married  a  Brit- 
ish officer  of  the  name  of  Bain;  and  the  young- 
est, Eve,  sometime  before  the  Revolution- 
ary War,  married  John  McCrea,  the  father  of 
the  lessor  of  the  plaintiff.  The  daughters,  pre- 
vious to  their  marriage,  continued  in  the  pos- 
sion  and  occupation  of  the  premises.  Shortly 
before  the  Revolutionary  War,  Bain  was  or- 
dered to  join  his  regiment  in  the  West  Indies. 
His  wife  accompanied  him,  and  died  there 
without  issue.  John  McCrea  and  his  wife,  in 
1772,  or  1773,  resided  in  and  occupied  the 
house  on  the  premises  and  so  continued  to  do 
for  a  number  of  years.  After  the  commence- 
ment of  theRevolutionory  War,  they  removed 
into  the  country  and  let  the  premises,  and  re- 
ceived rent  for  the  same.  Eve,  the  wife  of 
John  McCrea,  died  about  the  year  1780,  leav- 
358*]  ing  the  lessor  *of  the  plaintiff,  her 
only  son  and  heir  at  law.  John  McCrea  died 
in  1811.  The  premises  in  question  are  a  lot, 
with  a  house  and  office  built  thereon,  in  Pearl 
St  ,  in  the  City  of  Albany.  The  office  was  late- 
ly erected  on  a  passage  or  alley  leading  into 
the  lot  adjoining  the  house  on  the  south  side, 
bounded  on  the  south  by  a  brick  wall  on  the 
adjoining  lot,  formerly  owned  by  a  Mr.  Liv- 
ingston, now  by  Mr.  Webster.  This  passage 
or  alley  had  two  gates,  a  large  and  a  small  one. 
It  was  used  exclusively  by  the  family  of  Jo- 
hannes Beekman.  The  office  is  built  upon  it. 
The  plaintiff  rested. 

The  defendants  read  in  evidence  the  record 
of  a  deed,  bearing  date  May  2, 1778,  from  John 
McCrea  to  Jacob  Vanderheyden,  the  father  of 
the  defendants,  whereby,  in  consideration  of 
£1,158,  lawful  money  of  N.  Y.,  the  grantor 
conveyed  in  fee  a  certain  messuage  or  dwell- 
ing-house and  lot  of  ground  situate  in  Pearl  St. 
in  the  City  of  Albany,  bounded  on  the  north 
by  the  lots  now  or  lately  in  the  possession  of 
Samuel  Pruyn  and  others,  naming  them, on  the 
south  by  the  ground  of  the  passage  of  the  heirs 
of  Mynnert  Roscboorn, deceased,  on  the  east  by 
the  street,  and  on  the  west,  &c. .  being  in  length 
east  and  west  six  rods,  and  in  breadth  along 
the  street  fifty-six  feet,  and  all  houses,  out- 
houses, ways,  paths,  easements,  &c. ,  on  the 
premises  belonging,  &c.  The  deed  contained 
the  usual  covenants  of  title,  power  to  sell,  for 
quiet  enjoyment.further  assurance.and  against 
incumbrances.  The  subscribing  witnesses  were 

Samuel  Stringer  and  Stephen  Lush  ;   the  for- 
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mer  of  whom  died  in  1817,  the  latter  in  1825. 
The  grantee,  immediately  after  the  date  of  the 
deed,  went  into  possession  of  the  premises,  and 
remained  so  during  his  lifetime.  The  defend- 
ants succeeded  him. 

The  defendants  also  produced  in  evidence  a 
deed  from  Thomas  Shipboy  to  Jacob  Vander- 
heyden, bearing  date  Oct.  19,  1787,  conveying 
a  lot  of  land  on  the  west  of  the  premises  in 
question  ;  and  also  an  alley  lying  south  of  the 
house  conveyed  by  McCrea  to  Vanderheyden, 
extending  from  the  street  to  the  principle  lot 
conveyed  by  Shipboy,  being  in  length  six  rods, 
and  in  breadth  seven  feet,  Ryland  measure, 
"equal  to  seven  feet  two  inches  and  [*359 
seven-tenths  inches  English  measure.  Measur- 
ing from  Pruyn's  lot  south,  the  lot  conveyed 
by  McCrea  lapped  on  the  office  nine  and  a  half 
inches. 

A  witness  (Mr.  Charles  R.  Webster)  testified 
that  he  owned  a  lot  bounded  on  the  north  by 
the  Shipboy  lot ;  that  S.  Visscher,  whose  wife 
is  the  heiress  of  Shipboy,  told  him  that  he  had 
a  right  to  the  use  of  the  alley  in  common  with 
Vanderheyden,  but  the  witness  said,  as  it  was 
not  in  his  deed,  he  never  claimed  it.  In  1792 
this  witness  purchased  the  Livingston  lot,  ly- 
ing south  of  the  lot  conveyed  by  McCrea,  but 
never  used  or  claimed  the  alley,  Vanderheyden 
continuing  to  occupy  it  as  he  had  done  before. 

The  sale  from  McCrea  to  Vanderheyden  was 
generally  known,  and  the  prevailing  opinion 
was,  thatVanderheyden  had  paid  a  good  price 
for  the  house  and  lot.  Real  estate  at  that  time 
was  very  low  in  the  City  of  Albany.  In  1797, 
during  a  great  fire  in  the  City  of  Albany,  a 
house  in  which  Vanderheyden  then  resided 
was  consumed,  and  a  witness  testified  that 
shortly  afterwards  Vanderheyden  applied  to 
him  for  new  deeds  of  property,  which  the  wit- 
ness had  previously  conveyed  to  him,  alleging 
that  the  deeds  executed  by  him  were  burnt  in 
the  house. 

For  the  defendants  it  was  contended  :  1. 
That  the  plaintiff  had  not  shown  title  to  the 
premises.and  2.  If  prima  facie  title  was  shown, 
the  evidence  was  sufficient  to  justify  the  pre- 
sumption of  a  conveyance  from  the  mother  of 
the  lessor.  A  verdict,  however,  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Mr.  L.  H.  Palmer,  for  plaintiff.  The  oc- 
cupation of  the  premises  by  Johannes  Beek- 
man, his  dying  in  possession,  and  the  succes- 
sion of  his  descendants,  gave  title  to  the  lessor 
of  the  plaintiff  against  the  defendant  and  all 
the  world.  2  Saund.,  112;  5  Cow.,  299  ;  S.  C., 
553  ;  10  Johns ,  338.  The  possession  of  the 
father  of  the  lessor  was  as  tenant  by  the  cur- 
tesy,  and  his  possession  was  the  possession  of 
the  heir.  A  tenancy  by  the  curtesy  is  an  ex- 
crescense  out  of  the  inheritance,  and  a  continu- 
ation of  it  for  a  certain  time  in  the  husband, 
which  would  otherwise  have  ceased.  2  Atk., 
47.  Vanderheyden,  by  the  conveyance  [*3OO 
from  John  McCrea,  acquired  the  life  estate  of 
the  grantor  as  tenant  by  the  curtesy,  and  no 
more,  which  expired  in  1811  ;  and  during  the 
continuance  of  the  particular  estate,  being  in 
possession  under  the  tenant  for  life,  he  could 
not  set  up  an  adverse  title  or  posesssion.  The 
alley  or  gangway,  though  not  embraced  in  the 
boundaries  of  the  lot  conveyed  by  McCrea  to 
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Vanderheyden,  passed  by  the  deed  as  an  appur- 
tenant of  the  lot.  It  was  used  exclusively  by  the 
ancestors  of  the  lessors.  Cro.  Eliz.,  16,  704, 113; 
2  Rolle,  347  ;  Plowd.,  170  ;  4  Johns.,  47  ;  Ad- 
ams Ej.,  17;  9  Johns.,  298.  The  deed  from 
Shipboy  is  unavailing,  as  it  is  not  shown  that 
the  grantor  had  title  to  the  premises,  or  ever 
was  in  possession.  Besides,  Vanderheyden, 
having  acquired  title  under  the  tenant  of  the 
particular  estate,  could  not  change  the  charac- 
ter of  his  possession,  nor  will  any  presumption 
be  indulged  contrary  to  the  title  under  which 
he  entered.  2  Burr.,  1075  ;  9  Johns.,  270  ;  5 
Com.,  310  ;  7  Wh.,  59,  110,  114  ;  8  Vin.  Abr.; 
169.  pi.  13  ;  3  Johns.,  297  ;  Gilb.,  Law  of  Ev., 
83;  3Dall.,  486. 

Mr,  A.  Van  Vechten,  for  defendants. 
The  deed  from  McCrea  to  Vanderheyden,  in 
1778,  is  with  full  covenants,  conveying  an  ab- 
solute estate,  the  grantor  claiming  to  have  full 
power  to  sell.  There  is,  therefore,  an  absolute 
conveyance,  a  possession  under  it,  and  a  de- 
scent cast.  The  sale  by  McCrea  being  public 
and  notorious, a  fair  and  full  price  having  been 
paid  for  the  lot,  the, deed  with  full  covenants, 
the  grantor  claiming  to  have  full  power  to  sell, 
having  probably  been  drawn  by  an  eminent 
counsel,  whose  name  appears  as  one  of  the  wit- 
nesses to  its  execution, afford  reasonable  ground 
for  the  presumption  that  the  interest  of  Mrs. 
McCrea  had  been  conveyed  to  trustees,  for  the 
purpose  of  vesting  the  title  in  her  husband,  so 
as  to  enable  him  to  transmit  the  same  to  a  pur- 
chaser. Where  a  lessee  in  fee  abandoned  the 
demised  premises,  after  fourteen  years  posses- 
sion under  conveyances  from  a  lessor,  who  had 
a  right  to  enter,  in  default  of  payment  of  rent 
a  regular  re-entry  at  common  law  was  pre- 
sumed. 2  Cai.,382.  The  principle  of  this  doc- 
trine is  the  quieting  of  titles  and  the  protection 
of  fair  and  bona  fide  purchasers  against  stale 
361*]  *and  dormant  claims.  6  Wh.,  504  ;  7 
Id.,  109;  12  Ves.,  265.  The  non-production  of 
the  title  papers  is  accounted  for  by  the  destruc- 
tion of  Vanderheyden's  house  and  papers  by 
fire  in  1797.  The  acquiesence  of  the  lessor  since 
the  death  of  his  father,  in  1811,  until  the  com- 
mencement of  this  suit,  in  1827,  furnishes  ad- 
ditional ground  for  the  presumption  of  a  con- 
veyance from  Mrs.  McCrea.  The  deed  to  Van- 
derheyden was  on  record, and  by  an  inspection 
of  it,  the  lessor  must  have  seen  it  was  a  con- 
veyance of  an  absolute  estate,  and  not  merely 
a  transfer  of  the  life  estate  of  his  father. 

The  lessor  of  the  plaintiff  has  lost  his  right 
of  action  by  lapse  of  time  ;  he  might  have  as- 
serted his  claim  previous  to  the  death  of  his 
father.  Allowing  John  McCrea  to  have  been 
a  tenant  for  life, he  forfeited  his  estate  by  grant- 
ing a  larger  estate  than  his  own,  by  which  act 
he  determined  and  and  put  an  end  to  his  own 
interest.  2  Bl.  Com.  275  ;  Co.  Litt.,  lib.  2,  ch. 
7,  sec.  415  ;  3  Leon.,  169  ;  Moore,  212.  This 
is  the  rule  applicable  to  alienations  by  particu- 
lar tenants.and  there  is  no  reason  why  it  should 
not  affect  a  tenant  by  the  curtesy.  The  Stat 
ute  to  Prevent  and  Avoid  Alienations  by  Ten- 
ants for  Life  and  Recoveries  by  Collusion,  1 
R.  L.,  182,  supports  the  position  that  a  convey- 
ance in  fee  by  the  father  of  the  lessor  was  a 
forfeiture  of  his  estate  ;  for  it  not  only  avoids 
the  conveyance,  but  it  gives  a  right  of  entry 
to  the  heir  on  the  death  of  his  mother. 
WEND  9. 


The  entry  of  Vanderheyden  was  in  hostility 
to  the  right  of  the  lessor.  He  entered  under  a 
conveyance  of  the  absolute  title,  not  of  the  life 
estate  ;  he  paid  a  full  and  fair  price  for  the 
premises.  He  claimed  to  be  the  owner.  The 
title  he  acquired  ought  not  to  be  considered 
subordinate  to  the  title  of  the  lessor  of  the 
plaintiff.  5  Cow.,  583  ;  18  Johns.,  355.  Forty- 
nine  years  elapsed  after  the  accruing  of  his  ti- 
tle before  the  commencement  of  this  suit.  The 
Statute  of  Limitations,  therefore,  attaches. 

The  alley  or  gangway  has  been  held  adverse- 
ly since  1787,  the  time  of  the  conveyance  from 
Shipboy  to  Vanderheyden.  It  is  not  included 
in  the  deed  from  McCrea  ;  on  the  contrary,  it 
is  expressly  excludnd  from  it,  the  lot  being 
bounded  on  *the  sonth  by  the  ground  f*3O2 
or  passage  of  the  heirs  of  Myndert  Roseboorn, 
&c. 

Mr.  Palmer,  in  reply.  The  lessor  of  the 
plaintiff  could  not  claim  the  premises  during 
the  existence  of  the  particular  estate.  The  Stat- 
ute, 1  R.  L.,  192,  gives  no  new  right,  but  only 
avoids  the  discontinuance  of  the  estate  by  the 
tenant  by  the  curtesy,  so  that  the  wife  or  the 
heirs  "may  respectively  enter  into  and  enjoy 
the  same  according  to  their  rights  or  titles 
therein,  as  if  no  such  act  had  been  done  or  suf- 
fered." 

The  deed  from  McCrea,  having  its  effect  by 
the  Statute  of  Uses,  passed  no  greater  estate 
than  he  had  a  right  to  convey.  It  could  not 
operate  as  a  disseisin  or  discontinuance  of  the 
principal  estate  ;  and  the  statute  itself  provides 
that  the  heir  shall  not  be  barred  by  deed  with 
covenants.  But  had  it  been  a  common  law  con- 
veyance, feoffment  with  livery  of  seisin,  the 
statute  saves  the  rights  of  the  heir,  prevents  a 
discontinuance,  and  gives  him  a  right  of  action, 
after  the  death  of  his  father  and  mother.  1  R. 
L.,  183,  sec.  7.  There  is  no  fact  or  circum- 
stance in  the  case  on  which  to  found  the  pre- 
sumption of  a  conveyance  from  the  mother  of 
the  lessor.  No  act  or  acquiescence  is  shown  on 
her  part.  2  Burr.,  1075.  The  record  of  the 
deed  from  her  husband  rebuts  the  presumption 
of  a  conveyance  from  her  :  for  had  it  existed, 
it  most  probably  would  also  have  been  recorded. 
The  production  of  the  deed  from  Shipboy  de- 
stroys the  presumption  that  all  Vanderheyden's 
title  papers  were  destroyed  when  his  house  was 
consumed  by  fire  ;  and  on  the  contrary,  every 
legal  presumption  is  against  a  conveyance  by 
the  mother.  She  did  not  join  in  the  convey- 
ance with  her  husband  ;  she  was  under  a  legal 
disability,  and  could  not  convey,  but  according 
to  the  form  of  law,  which  were  not  shown  to 
have  been  complied  with  ;  and  there  is  no  rea- 
son to  presume  a  conveyance  to  trustees  ;  for 
if  the  object  was  to  transfer  the  fee,  why  was 
not  the  conveyance  made  directly  to  Vander- 
heyden ? 

By  the  Court,  Savage,  Ch.  J.  The  occupa- 
tion of  the  premises  by  Johannes  Bcekman  be- 
fore and  until  his  death,  and  by  his  family  for 
seventeen  years  before  the  marriage  of  Eve 
with  John  McCrea,  are,  prima  facie  to  show 
*that  the  title,  or,  at  any  rate,  the  right  [*3<J3 
of  possession,  was  in  the  Beekmans.  Whatever 
interest  Johannes  Beekman  had  in  the  prem- 
IM -x  became  vested  in  Eve,  his  daughter,  as  the 
last  survivor.  The  marriage  of  John  McCrea 

168 


363 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


with  Eve,  and  the  birth  of  a  child,  gave  him  an 
interest  in  the  premises  as  tenant  by  the  cur- 
tesy  initiate.  The  lessor  of  the  plaintiff  shows 
no  paper  title,  but  facts  from  which  we  may 
fairly  infer  that  his  mother  was  the  owner,  and 
that  his  father  had  an  estate  for  life.  The 
father  being  dead,  and  the  mother  also,  the  heir 
of  the  mother  is  entitled  to  recover,  unless  he 
is  barred  by  the  deed  of  his  father,  or  by  lapse 
of  time. 

1.  What  title  passed  by  the  deed  of  John  Mc- 
Crea  ?  It  is  a  general  rule,  that  no  one  can  con- 
vey a  better  title  than  he  has;  and  as  it  appears 
that  he  had  an  estate  for  his  own  life,  the  fair 
presumption  would  be  that  he  intended  to  con- 
vey the  estate  which  he  had  in  the  premises. 
But  the  deed  purports  to  convey  an  estate  in 
fee  ;  and  hence  it  is  argued  that  we  ought  to 
presume  that  he  was  authorized  by  a  convey- 
ance for  himself  and  wife  to  trustees,  and  by 
the  trustees  to  him,  to  convey  in  the  manner 
which  he  did;  and  the  non-production  of  those 
conveyances  is  supposed  to  be  accounted  for  on 
the  ground  that  they  must  have  been  burned 
in  the  house  of  the  grantee  in  1797.  "Presump- 
tions" of  grants  "are  adopted  from  the  general 
infirmity  of  human  nature,  the  difficulty  of  pre- 
serving muniments  of  title,  and  the  public  pol- 
icy of  supporting  long  and  uninterrupted  pos- 
sessions. They  are  founded  upon  the  consid- 
eration that  the  facts  are  such  as  could  not,  ac- 
cording to  the  ordinary  course  of  human  affairs, 
occur,  unless  there  was  a  transmutation  of  title 
to,  or  an  admission  of  an  existing  adverse  title 
in  the  party  in  possession.  They  may,  there- 
fore, be  encountered  and  rebutted  by  contrary 
presumptions,  and  can  never  fairly  arise  where 
all  the  circumstances  are  perfectly  consistent 
with  the  non-existence  of  a  grant."  7  Wh. ,  109. 

If  we  apply  this  doctrine  of  presumptions  to 
the  present  case,  we  must  presume  a  convey- 
ance to  John  McCrea,  if  the  facts  are  such  as 
could  not  occur  without  such  conveyance. 
Could  not,  then,  a  tenant  by  the  curtesy  con- 
364*]  vey  in  fee  without  *havingan  estate  in 
fee  ?  The  Parliament  of  Great  Britain  sup- 
posed that  such  an  act  might  be  done,  and 
guarded  against  it  by  Statute  32  Hen.  VIII., 
ch.  28,  which  provision  was  re-enacted  in  this 
State  at  an  early  day  (1  R.  L.,  181-183),  by 
which  it  is  enacted,  that  no  fine,  feoffment  or 
other  act  of  the  husband  in  relation  to  the  free- 
hold or  inheritance  of  his  wife,  shall  prejudice 
such  wife  or  her  heirs.  But  even  if  such  a  pre- 
sumption were  to  be  allowed,  there  are  facts  to 
rebut  it.  Although  the  house  of  Vanderheyden 
was  burnt,  the  deed  from  Shipboy  was  not 
burnt.  If  there  were  conveyances  to  devest  the 
title  of  the  wife,  is  it  not  reasonable  to  suppose 
that  they  would  be  found  with  the  deed  from 
McCrea, as  they  must  be  links  of  the  same  chain 
of  title  ?  The  natural  presumption  would  be, 
that  they  would  have  been  recorded  with  Mc- 
Crea's  deed.  Presumption  in  courts  of  law  is 
founded  upon  the  nature  and  character  of  man, 
and  his  disposition  to  enjoy  and  preserve  what 
is  his  own. 

I  conclude,  therefore,  that  there  is  nothing  in 
the  fact  of  McCrea's  conveying  a  fee  to  show 
that  he  had  the  capacity  to  convey  such  an  es- 
tate when  it  is  shown  that  he  had  only  an  es- 
tate for  life,  and  when,  also,  the  form  of  con- 
veyance used  by  him  carried  only  such  estate 
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as  the  grantor  had.  If  a  greater  estate  is  claimed 
under  him,  it  should  not  be  left  to  presumption 
so  ill  sustained,  to  prove  that  he  had  capacity 
to  grant  such  estate. 

2.  Is  the  lessor  barred  by  lapse  of  time  ?  It 
is  contended  that  the  lessor's  right  of  entry,  if 
any, accrued  in  1780,  at  the  death  of  his  mother, 
and  as  more  than  20  years  elapsed  before  suit 
brought,  that,  therefore,  this  action  cannot  be 
maintained.  It  is  said  that  John  McCrea,  hav- 
ing only  an  estate  for  life,  by  attempting  to  con- 
vey a  greater  estate  than  he  had,  forfeited  his 
estate,  that  the  heir  of  the  wife  might  have  en- 
tered upon  her  death.  In  this  point  there  are 
two  subjects  of  inquiry  presented  :  1.  Did  the 
tenant  by  the  curtesy  forfeit  his  estate  by  at- 
tempting to  convey  a  fee  ?  and  2,  If  he  did, 
when  did  the  heir's  right  of  entry  accrue;  was 
it  on  the  death  of  his  mother  or  father  ?  1. 
Estates  for  life  are  considered  at  common  law 
as  strict  feuds,  and  are  forfeitable  for  certain 
causes.  If  tenant  for  life,  including  tenant  by 
the  *curtesy,  takes  upon  him  to  convey  [*365 
a  greater  estate  than  he  has,  in  such  a  manner 
as  to  devest  the  estate  in  reversion  or  remain- 
der, such  conveyance  will  operate  as  a  forfeit- 
ure of  his  estate  for  life,  and  the  reason  given 
(a  very  singular  one  in  this  country)  is  because 
it  is  a  renunciation  of  the  feudal  connection  be- 
tween him  and  his  lord.  1  Cruis.,  122,  sec.  36, 
173,  sec.  31;  Co.  Litt.,  252 a;  Com.  Dig.,  Forf., 
a,  1.  The  form  of  conveyance  for  this  purpose 
must  be  such  as  to  devest  the  estate  of  the  re- 
versioner  or  remainder- man,  and  these  were 
three:  feoff meiit  with  livery  of  seisin,  fine,  and 
common  recovery  ;  but  a  conveyance  by  lease 
and  release,  or  bargain  and  sale.is  no  forfeiture. 

If  the  conveyance  in  this  case  was  by  feoff- 
ment, the  injury  is  one  which  is  termed  a  dis- 
continuance, the  entry  of  the  feoffee  being  law- 
ful during  the  continuance  of  the  particular 
estate,  but  by  his  continuance  in  possession 
after  the  death  of  the  feoff er,  the  legal  estate  of 
the  heir  was  gone  or  at  least  suspended,  and 
for  a  while  discontinued.  When  the  right  of 
entry  is  thus  lost,  and  the  party  can  only  re- 
cover by  action,  the  possession  is  said  to  be  dis- 
continued. By  the  common  law,  the  alienation 
of  a  husband  who  was  seised  in  the  right  of  his 
wife,  worked  a  discontinuance  of  the  wife's 
estate,  till  the  Statute  32  Hen.  VIII.,  ch.  28, 
provided  that  no  act  by  the  husband  alone 
should  work  a  discontinuance  of,  or  prejudice 
the  inheritance  or  freehold  of  the  wife.  Jac. 
Law  D.,  tit.  Discontinuance. 

In  order  to  prove  a  forfeiture,  therefore.  In 
the  conveyance  by  McCrea,  it  should  have  been 
shown  to  have  been  a  feoffraent  with  livery  of 
seisin.  As  this  mode  of  conveyance  is  nearly  ob- 
solete in  England  and  very  little  used,  and  the 
more  common  species  of  assurance  being  lease 
and  release  and  bargain  and  sale,  we  will  not 
presume  that  a  feoffment  with  livery  was  exe- 
cuted in  this  instance.  It  is  equally  probable 
that  one  of  the  other  modes  of  conveyance  was 
adopted,  which,  though  in  terms  purporting  to 
convey  a  fee,  yet  in  reality  transfer  no  more  or 
greater  estate  than  the  grantor  had.  The  fact, 
then,  of  a  forfeiture  is  not  satisfactorily  shown. 
But  suppose  the  conveyance  to  have  been  a  fe- 
offment, 2.  Did  a  right  of  entry  accrue  ?  And 
was  the  heir  bound  to  enter?  *Littleton  [*366 
says  (sec.  594):  "If  a  man  be  seised  of  land  as  in 
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right  of  his  wife,  and  thereof  enfeoff  another 
and  dieth.the  wife  may  not  enter,  but  is  put  to 
her  action, the  which  is  called  cui  in  vita."  But 
this  is  altered,  says  Coke,  since  our  author 
wrote,  by  the  Statute  32  Hen.  VIII.,  by  the  pro- 
vision of  which  statute,  the  wife  and  her  heirs, 
after  the  deceased  of  her  husband,  may  enter 
into  the  lands  or  tenements  of  the  wife,  not- 
withstanding the  alienation  of  her  husband. 

From  what  has  already  been  said,  and  from 
the  cases  referred  to,  it  would  seem  that  the 
•criterion  of  the  forfeiture  is  the  actually  de- 
vesting  of  the  estate  of  the  remainder-man  or 
reversioner — the  passing  an  estate  which  the 
grantor  has  no  right  to  pass  ;  and  as  the  statute 
has  interposed  in  this  case  to  prevent  such  an 
•effect  from  the  feoffment  of  the  husband,  I 
think  it  follows  that  a  feoffment  in  such  case 
by  the  husband  of  his  wife's  estate  does  not 
work  a  forfeiture.  It  is,  perhaps,  not  material 
to  consider  that  question  ;  but  the  more  im- 
portant inquiry  will  be,  whether  the  heir  is 
bound  to  enter  during  the  life  of  the  tenant 
for  life,  supposing  he  has  a  right  so  to  do.  The 
statute  has  been  understood  as  refusing  the 
right  of  entry  till  the  husband's  death  :  ' '  and 
the  heirs  or  the  wife  shall  not  be  barred  of 
their  action  after  the  death  of  their  father  and 
mother  by  the  deed  of  their  father,  if  they  de- 
mand by  action  the  inheritance  of  their  mother 
which  their  father  did  alien  in  the  lifetime  of 
their  mother."  1  R.  L.,  183,  sec.  7.  Ld.  Coke 
seems  to  understand  the  statute,  that  no  right 
of  entry  exists  till  the  death  of  the  husband. 
He  is  so  understood  by  Jacobs,  in  his  diction- 
ary, who  says,  "  though  if  the  husband  hath 
issue,  and  maketh  a  feoffment  in  fee  of  his 
wife's  land,  and  his  wife  dieth,  the  heir  of  the 
wife  shall  not  enter  during  the  husband's  life, 
neither  by  the  common  law,  nor  by  the  stat- 
ute," citing  1  Inst.,  326. 

In  the  case  of  Earl  of  Pomfret  v.  Ld.  Wind- 
sor, 2  Ves.,  Sr.,  482,  Ld.  Hardwicke  expresses 
an  opinion  that  in  case  of  a  fine  by  tenant  for 
life,  which,  as  soon  as  levied,  operates  a  for- 
feiture, the  remainder-man  or  reversioner  may 
-enter  presently,  but  is  not  bound  so  to  do  ;  and 
therefore  the  law  gives  him  five  years  after  the 
•death  of  the  tenant  for  life,  because  he  has  no 
reason  to  look  until  the  natural  determination 
367*]  *of  the  estate.  So  Ld.  Ellenborough, 
in  Doe  v.  Danvers,  7  East,  321,  says,  that  "if  a 
forfeiture  were  committed,  the  party  entitled 
to  enter  for  it  was  not  bound  to  do  so." 

In  the  State  of  Mass. ,  this  question  has  been 
twice  decided  ;  9  Mass.,  508,  and  15  Mass.,  472; 
the  last  of  which  cases  was  Wattingford  v. 
Hearl,  in  which  it  appeared  that  the  defend- 
ant's grandfather  died  seised  in  1770,  and  the 
premises  in  question  were  assigned  to  the 
widow  for  her  dower.  She  died  in  1810,  and 
the  demandant  entered  in  1811.  The  tenant 
proved  that  he  and  those  under  whom  he  held 
had  been  in  peaceable  possession,  claiming  the 
premises  which  were  under  improvement  for 
30  years  and  upwards.  It  was  contended  for 
the  tenant  that  as  the  right  of  entry  was  barred 
by  20  years'  possession,  and  as  the  reversioner 
may  enter  on  the  disseisor  during  the  continu- 
ance of  the  particular  estate,  and  more  than 
that  time  having  elapsed,  the  action  could  not 
be  maintained.  But  Parker,  Gh.  J.,  in  deliv- 
ering the  opinion  of  the  court,  says:  "The 


demandant's  right  of  entry  accrued  on  the 
death  of  the  tenant  for  life  ;  that  if  he  might 
have  entered  in  consequence  of  the  disseisin  of 
the  tenant  for  life,  he  was  not  bound  to  do  so. 
He  might  well  suppose  that  the  tenant  had  en- 
tered under  a  contract  with  her  who  was  seised 
of  the  freehold." 

So  in  this  case,  the  lessor  might  well  sup- 
pose that  Vanderheyden  had  purchased  only 
the  life  estate  of  John  McCrea,  and  he  was  not 
bound  to  look  after  it  till  the  natural  termina- 
tion of  the  life  estate.  I  am  of  opinion,  there- 
fore :  1.  That  the  lessor  has  shown  a  sufficient 
title  to  enable  him  to  recover.  2.  That  there 
is  no  ground  to  presume  a  title  in  fee  in  John 
McCrea,  but  only  a  life  estate  as  tenant  by  the 
curtesy.  3.  That  no  forfeiture  is  shown  of 
his  life  estate,  because,  1.  It  does  not  appear 
that  he  conveyed  by  feoffment  with  livery  of 
seisin  ;  and  2.  If  it  did  so  appear,  the  statute 
prohibits  the  discontinuance  which  such  a  con- 
veyance would  produce  at  common  law  and, 
therefore,  as  the  estate  of  the  reversioner  is 
not  affected,  there  is  no  forfeiture.  lam  aware 
that  the  cause  of  forfeiture  is  said  to  be  the  dis- 
loyalty of  the*tenantfor  life  to  his  lord;  [*368 
but  I  consider  the  true  criterion  of  forfeiture, 
the  passing  the  estate  which  he  ought  not  to 
pass.  4.  That  if  a  forfeiture  was  shown,  yet 
the  reversioner  is  not  bound  to  enter  until  the 
natural  termination  of  the  life  estate,  as  the 
law  does  not  require  him  to  look  after  the  es- 
tate, the  presumption  being  that  the  tenant  in 
possession  holds  by  such  a  conveyance  as  the 
tenant  for  life  had  a  right  to  give.  I  am,  there- 
fore, of  opinion  that  the  plaintiff  is  entitled  to 
judgment  in  the  first  two  causes. 

The  third  suit*  against  Dey  is  for  the  alley. 
This  alley  was  always  occupied  as  part  of  the 
Beekman  lot.  The  only  evidence  of  any  other 
claim  to  it  is  the  information  of  Visscher  to 
Mr.  Webster  that  he  had  a  right  to  the  use  of 
the  alley  in  common  with  Vanderheyden  ;  but 
Mr.  W.  says,  as  it  was  not  in  his  deed,  he 
never  claimed  it.  Although  the  deed  from 
McCrea  covers  but  a  small  part  of  the  alley, 
yet  it  undoubtedly  passed  as  appurtenant  to 
the  lot.  Vanderheyden  took  possession  of  it 
under  his  purchase,  and  occupied  it  10  years 
before  he  took  the  deed  from  Shipboy.  That 
deed  was  not  necessary  to  his  title,  as  there 
had  been  an  exclusive  possession  under  claim 
of  title  for  30  years  and  upwards.  If  Shipboy 
ever  had  any  claim,  it  seems  from  what  was 
said  by  Visscher,  to  have  been  only  a  claim  to 
the  use  of  it  in  common  with  Vanderheyden, 
whose  title  was  not  disputed. 

Can  such  a  possession,  under  such  a  deed, 
be  considered  adverse?  It  is  true  that  a  pos- 
session taken  at  first  under  the  true  owner  may 
subsequently  become  adverse  ;  but  there  must 
be  some  disclaimer  of  the  owner's  title,  and 
some  notorious  act  or  claim  under  the  new 
title  sufficient  to  give  character  to  It.  5  Cow., 
484.  It  does  not  appear  that  Vanderheyden 
ever  disclaimed  the  title  of  McCrea  to  this 
alley,  or  ever  claimed  to  hold  it  under  Ship- 
boy,  adversely  to  the  McCrea  title.  But  sup- 
pose it  to  be  so,  does  that  affect  the  plaintiff's 
rights?  The  present  lessor  claims  it  as  the  in 


There  were  three  suite  brought  against  the  ten- 
ants of  the  present  defendants,  who  were  admitted 
to  defend  as  landladies. 
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heritance  of  his  mother,  and  has  shown  prima 
fade,  at  least,  that  he  is  entitled  to  it  as  her 
heir.  For  the  reasons  already  assigned,  he 
369*1  *could  not  assert  his  title,  or  was  not 
obliged  to  do  so  till  the  natural  termination  of 
the  life  estate  of  the  tenant  by  the  curtesy. 
That  the  reversioner  cannot  assert  his  claim 
during  the  continuance  of  the  particular  es- 
tate, needs  no  authority  to  support  it.  That 
the  statute  does  not  run  against  the  heir  dur- 
ing the  continuance  of  the  tenancy  by  the 
curtesy,  was  decided  in  the  case  of  Jackson  v. 
Johnson,  5  Cow.,  74. 

It  was  impossible  for  the  lessor,  therefore,  to 

Erosecute  within  20  years  after  the  date  of 
hipboy's  deed,  except  upon  the  ground  of 
forfeiture,  and  that  I  think  I  have  shown  he 
could  not  do,  at  all  events  was  not  bound  to 
do.     The  result  then  is,  that  the  Shipboy  deed 
can  have  no  possible  effect  in  this  case  ;  and  if 
so.  this  third  cause  depends  upon  the  same 
principles  as  the  other  two,  and  the  plaintiff 
is  entitled  to  judgment. 
Judgment  for  the  plaintiff. 

Cited  in— 2  Hill.  558 ;  1  Lans.,  514 ;  26  Barb.,  408 ;  6 
Rob.,  717. 


BUTLER  9.  WRIGHT. 

Action  for  Money  Paid  on  Judgment  against  In- 
dorsee of  Promissory  Note,  mil  Lie  against  In- 
dorser — Recovery  for  One  Payment  Does  not 
Bar  Action  for  Subsequent  Payment  —  Evi- 
dence— Memoranda  of  Deceased  Notary,  Prima 
Facie. 

An  action  for  money  paid,  laid  out  and  expended, 
will  lie  at  the  suit  of  an  indorsee  of  a  promissory 
note  against  an  indorser  for  money  paid  on  a  judg- 
ment obtained  against  the  former  by  the  holder  of 
the  note,  although  such  payment  is  but  in  part  sat- 
isfaction of  the  debt;  and  such  suit  will  lie  for 
every  payment  made  in  good  faith,  and  with  the 
bona  fide  intent  of  reducing  or  extinguishing  the 
debt. 

A  former  recovery  for  a  previous  payment  is  no 
bar  to  a  second  action  for  a  subsequent  payment, 
although  the  evidence  in  both  actions  is,  in  fact, 
the  same,  i.  e.,  the  proof  of  the  liability  of  the  de- 
fendant as  indorser,  the  former  recovery  not  hav- 
ing been  upon  the  note,  but  for  money  paid. 

The  memoranda  of  a  deceased  notary  of  the  de- 
mand and  notice  of  non-payment  of  a  promissory 
note  are  prima  facie  evidence  of  the  fact. 

Citations— 20  Johns.,  168,  367;  16  Johns.,  136;  6 
Cow.,  228. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Dutchess  Circuit,  in  Dec.,  1827,  before 
the  Hon.  James  Emott,  one  of  the  Circuit  Js. 
The  defendant  was  the  first  and  the  plaint- 
iff the  second  indorser  of  a  promissory  note 
discounted  at  the  Middle  District  Bank  for  the 
accommodation  and  sole  benefit  of  the  drawer, 
one  Joseph  A.  Bostwick.  The  note  was  for 
$1,500,  dated  Nov.  22,  1816,  payable  in  sixty 
days.  When  due,  it  was  protested  for  non- 
payment. The  defendant  paid  to  the  Bank 
$800  towards  the  note.  The  plaintiff  was  sued 
by  the  Bank,  and  a  judgment  obtained  against 
him  for  $917.69.  He  made  various  payments 
37O*]  on  account  of  the  *same,  amounting, 
in  Jan.,  1821,  to  $330,  when  he  brought  his 


NOTE.— Former  recovery.  See  Manny  v.  Harris,  2 
Johns.,  24,  note.  See,  also,  report  of  the  above  case 
of  Butler  v.  Wright,  as  decided  in  the  Court  of 
Errors. «  Wend.,  284,  note. 
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action  against  the  defendant  to  recover  the 
money  so  paid  by  him.  On  the  trial  of  the 
cause  he  was  nonsuited,  but  the  nonsuit  was 
set  aside  and  a  new  trial  granted  (20  Johns., 
367),  when  he  obtained  a  verdict,  judgment 
and  satisfaction.  Subsequent  to  1821  the  plaint- 
iff made  further  payments  to  the  Bank,  amount- 
ing, in  Mar.,  1825, 'to  the  sum  of  $378.42 ;  and 
in  October  Term,  1826,  he  commenced  the 
present  suit  against  the  defendant.  The  dec- 
laration in  this,  as  in  the  former  suit,  con- 
tained a  count  on  the  note  by  the  plaintiff  as 
indorsee,  against  the  defendant  as  indorser, 
and  the  common  money  counts.  The  defend- 
ant pleaded  a  former  recovery,  setting  forth 
the  pleadings  in  the  former  suit,  the  evidence 
given  on  the  trial,  the  verdict  and  judgment, 
and  averring  satisfaction  ;  and  also  pleaded 
the  Statute  of  Limitations.  The  plaintiff  new 
assigned  that  his  action  was  brought  for  the 
non-performance  of  promises  other  and  differ- 
ent than  those  for  which  judgment  had  been 
rendered  in  the  former  suit,  and  to  the  plea  of 
the  Statute  of  Limitations  replied  a  new  prom- 
ise. On  the  trial  of  this  cause  it  was  proved 
that  on  the  trial  of  the  former  cause  the  plaint- 
iff waived  his  right  to  recover  on  the  first 
count  of  his  declaration,  i.  e.,  the  count  by  in- 
dorsee against  indorser,  and  claimed  to  recover 
only  on  the  money  counts,  and  he  now  did  the 
same.  The  note  was  read,  and  evidence  of  its 
protest  was  received,  though  objected  to.  The 
evidence  of  the  protest  and  notice  to  the  in- 
dorser was  that  on  the  former  trial  a  witness, 
now  deceased,  proved  a  regular  protest,  then 
and  now  produced,  to  be  in  the  handwriting 
of  a  notary,  who  did  the  notarial  business  of 
the  Bank  at  the  maturity  of  the  note,  and  who 
had  been  dead  for  several  years.  On  the  pro- 
test was  the  following  memorandum,  also  in 
the  handwriting  of  the  notary  :  "  1817,  Janu- 
ary 24th,  left  at  house.  25th,  at  Pierce's 
house."  (J.  Pierce  was  a  third  indorser.)  And 
a  memorandum  book  of  the  notary,  called  a 
"protest  book,"  was  produced,  in  which  the 
note  in  question  was  entered,  and  under  a  col- 
umn headed  "  notice  when  given,"  was  written 
the  word  "house,"  and  underneath  that,  the 
words  "  W.  house."  It  was  also  proved  that 
another  witness,  now  *also  deceased,  [*371 
on  the  former  trial,  testified  that  several  years 
after  the  note  was  due,  the  defendant  admitted 
his  liability  to  the  plaintiff  in  a  certain  sum,  by 
reason  of  his  indorsement. 

In  the  progress  of  the  trial,  the  counsel  for 
the  defendant  objected  to  all  evidence  going  to 
show  the  liability  of  the  defendant  under  his 
indorsement  of  the  note,  and  to  the  sufficiency 
of  the  proof  of  notice  of  non-payment,  and  in- 
sisted that  the  plaintiff  was  not  entitled  to 
maintain  his  action.  The  judge,  however,  de- 
ciding against  him  on  the  several  questions 
raised,  a  bill  of  exceptions  was  tendered  and 
sealed,  and  a  verdict  found  for  the  plaintiff  for 
the  amount  claimed  by  him  as  paid  since  the 
former  trial,  with  the  interest  thereof. 

Mr.  P.  Rugbies,  for  the  defendant,  now 
moved  to  set  aside  the  verdict.  The  note  was 
the  foundation  of  the  suit,  and  the  plaintiff, 
not  having  paid  or  taken  it  up,  was  not  entitled 
to  sustain  an  action  upon  it,  it  being  the  prop- 
erty of  the  Middle  District  Bank. 

The  evidence  or  notice  of  non-payment  was 

WEND.  2. 
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insufficient.  In  the  case  of  Halliday  v.  Marti- 
netl,  20  Johns.,  168,  the  memoranda  of  a  de- 
ceased notary  stating  certain  facts,  were  re- 
ceived in  evidence  ;  but  the  memoranda  here 
amount  to  nothing  ;  they  are  detached  words, 
signifying  nothing  in  themselves. 

The  former  recovery  is  a  bar  to  the  present 
action.  By  the  new  assignment  of  the  plaintiff, 
the  plea  of  the  defendant  was  admitted,  and 
the-  plaintiff  was  precluded  from  recovering 
upon  the  facts  to  which  it  applied.  Admitting 
that  the  plaintiff  in  the  first  action,  under  the 
count  for  money  paid,  correctly  gave  in  evi- 
dence the  note,  indorsement,  protest  and  no- 
tice, to  establish  the  defendant's  liability,  and 
without  such  proof  he  could  not  have  recov- 
ered, he  cannot  be  allowed,  in  a  second  action, 
to  give  the  same  evidence.  New  assignments 
may  be  made  as  well  in  actions  ex  contractu  as 
in  actions  ex  delicto.  1  Chit.  PL,  602,  603.  The 
effect  of  a  new  assignment  is  to  exclude  all  the 
previous  pleadings  and  the  facts  to  which  they 
relate.  1  Chit.,  613,  614  ;  1  Saund.,  299,  n.  6 ; 
Bull.  N.  P.,  92  ;  Cro.  Eliz  ,  492  ;  15  East,  234  ; 
Bac.  Abr.,  Trespass,  1,  Replication  2,  pi.  264, 
265.  The  plaintiff,  therefore,  having  failed  to 
372*]  show  a  separate  and  *distinct  cause  of 
action,  independent  of  that  answered  by  the 
plea  in  bar,  was  not  entitled  to  a  verdict.  In 
the  case  of  Phillips  v.  Birch,  16  Johns.,  136, 
though  the  court  decided  that  a  former  recov- 
ery, apparently  for  the  same  cause  of  action  as 
that  which  was  the  foundation  of  a  subsequent 
suit,  might  be  repelled,  still  it  must  be  by 
proof  of  a  distinct  demand,  in  relation  to  which 
no  testimony  had  been  given  on  the  trial  of  the 
former  cause,  and  not  growing  out  of  the  same 
contract  or  transaction.  The  plaintiff  could  not 
have  recovered  in  this  case,  without  showing 
the  facts  proved  on  the  former  trial ;  i.  e. ,  the 
note,  indorsement,  &c.  Proof  alone  of  the 
payment  of  $378,  since  the  former  suit,  would 
have  given  him  no  right  of  action  ;  and  if  the 
plaintiff  was  obliged  to  resort  to  the  same  evi- 
dence, without  which  he  could  not  have  recov- 
ered in  the  first  action,  the  principle  of  nemo 
debet  bisvexari  applies.  3Wils.,  304;  2  Johns., 
210  ;  15  Id.,  229,  432  ;  5  Wh.,  277.  If  the  de- 
fendant is  liable  to  this  action,  he  may  be  sued 
toties  quoties,  in  opposition  to  the  principle  that 
an  entire  contract  cannot  be  split  up  into  dif- 
ferent suits.  That  the  defendant  might  avoid 
the  multiplicity  of  suits  by  paying  his  debts, 
has  never  been  considered  a  sufficient  reason  to 
permit  a  man  to  be  vexed  with  more  than  one 
suit  on  an  entire  contract,  until  the  decision  in 
20  Johns.  The  plaintiff  in  the  former  suit  de- 
clared on  the  note  as  indorsee.  The  judgment 
is  entered  up  generally  without  a  nolle  prosequi 
as  to  that  count,  and  he,  therefore,  ought  not 
to  have  been  allowed  to  prove  that  on  the  for- 
mer trial  he  claimed  to  recover  6nly  under  the 
money  counts,  especially  as  it  appeared  that 
the  note  was  actually  given  in  evidence.  He 
could  not  contradict  the  record. 

If  the  defendant's  liability  rests  upon  his  in- 
dorsement and  not  upon  the  fact  of  payment 
by  the  plaintiff,  the  Statute  of  Limitations  is  a 
perfect  bar. 

Mr.  A.  L.  Jordan,  for  plaintiff,  relied 
upon  the  decision  of  the  court  in  the  former 
case  between  the  same  parties.  20  Johns. ,  367. 
The  memoranda  of*  a  deceased  notary  relative 
WEND.  2. 


to  the  protest  of  a  note  are  proper  evidence  to 
be  submitted  to  a  jury.  20  Johns.,  168.  Where 
a  second  *action  is  brought  to  recover  [*373 
apparently  the  same  demand,  the  onus  probandi 
that  the  claim  is  not  included  in  the  former  re- 
covery is  thrown  upon  the  plaintiff ;  but  on 
showing  the  fact,  he  is  entitled  to  recover.  16 
Johns.,  136  ;  6  Cow.,  225. 

By  thd  Court,  Sutherland,  J.  It  was  held 
in  the  case  betweefc  these  sames  parties,  20 
Johns. ,  367,  that  though  the  plaintiff  could  not 
maintain  an  action  on  the  note,  as  it  had  not 
been  fully  paid,  and  was  the  property  of  the 
Bank ;  yet  t  hut  he  might  sustain  the  action 
against  the  defendant,  and  recover  the  amount 
paid  by  him,  on  the  count  for  money  paid,  laid 
out  and  expended  for  the  defendant  at  his  re- 
quest. Ch.  J.  Spencer,  who  delivered  the  opin- 
ion of  the  court,  observes,  that  as  regards  the 
plaintiff,  the  defendant  was  under  a  legal  obli- 
gation to  take  up  the  note  when  it  became  due, 
and  when  it  was  ascertained  that  the  maker  had 
failed  to  pay  it,  that  it  could  not  be  questioned 
that  the  plaintiff  had  a  right,  when  he  was  called 
on  by  the  Bank  to  pay  up  the  note  ;  and  that 
if  he  had  done"  so,  his  remedy  against  the  de- 
fendant, either  by  declaring  on  the  note  or  for 
money  paid,  laid  out  and  expended,  would  have 
been  perfect.  In  answer  to  the  objection  which 
was  argued  by  the  counsel  upon  the  argument, 
that  the  defendant,  if  this  action  was  sustained, 
would  be  subjected  not  only  to  a  suit  by  the 
plaintiff,  but  also  to  a  suit  by  the  Bank  for  the 
unpaid  balance  of  the  note,  it  is  observed  that 
it  is  not  for  the  defendant  to  urge  such  an  ob- 
jection; because,  by  so  doing,  he  takes  advan- 
tage of  his  own  wrong  (in  not  paying  the  note), 
which  is  against  a  maxim  of  the  law,  that  it  is 
not  only  his  duty  but  his  power  to  remove  the 
objection  at  once,  by  paying  the  balance  due  to 
the  Bank,  and  if  he  performed  his  duty,  he 
would  not  be  subjected  to  two  suits  ;  and  it  is 
asked,suppose  the  plaintiff  is  unable  to  pay  any- 
thing more  to  the  Bank,  is  he  to  lose  the  money 
he  has  paid?  Or,  suppose  a  third  person,  at  the 
instance  of  the  defendant,  bad  paid  a  part  of 
the  note  to  the  Bank,  it  could  not  be  objected, 
in  a  suit  brought  for  the  money  thus  paid,  fhat 
the  defendant  would  be  liable  to  two  suits;  and 
the  Chief  Justice  concludes  by  observing:  "On 
*the  grounds  that  the  plaintiff  has  paid  [*374 
$380  on  account  of  a  debt,  which  was  demand - 
able  both  from  the  plaintiff  and  defendant,  but 
which,  as  between  these  parties,  the  defendant 
ought  to  have  paid,  and  that  the  plaintiff  him- 
self has  not  attempted  to  split  up  or  subdivide 
any  cause  of  action  he  has  against  the  defend- 
ant; that  in  making  the  objection,  the  defend- 
ant rests  on  his  own  wrongful  act ;  and  that  if 
he  is  exposed  to  another  suit,  he  can  remove 
that  objection  by  fulfilling  his  contract  with 
the  plaintiff,  I  am  of  opinion  that  he  is  liable 
to  this  action." 

The  principles  here  advanced  and  established 
appear  to  me  fully  to  authorize  and  sustain  the 
action  which  was  commenced  in  October  Term, 
1826,  to  recover  from  the  defendant  the  amount 
of  certain  payments  made  by  the  plaintiff  to 
the  Bank  upon  this  note,  subsequent  to  the 
bringing  of  the  first  suit.  If  he  can  recover  for 
one  partial  payment  under  the  monejr  counts,  I 
do  not  perceive  why  he  cannot  sustain  an  ac- 
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tion  for  every  payment  made  by  him  in  good 
faith,  and  with  the  bonafide  intent  of  reducing 
or  extinguishing  the  debt.  If  the  defendant 
was  in  default  for  not  preventing  the  first  suit 
by  satisfying  the  note,  he  certainly  is  not  less 
so  now,  after  so  great  a  lapse  of  time  in  per- 
mitting the  note  to  remain  unpaid. 

The  former  recovery  can  be  no  bar  to  the 
present  action,  although  the  evidence  in  both 
was  in  part  the  same.  It  was  necessary  in  both 
suits,  in  order  to  entitle  the  plaintiff  to  recover, 
to  show  the  defendant  had  been  charged  as  in- 
dorser  by  a  regular  demand  of  the  maker,  and 
notice  to  the  defendant  of  non-payment.  This 
evidence  was  indispensable  to  make  out  the 
fact,  that  in  judgment  of  law  the  money  was 
paid  for  his  use  ;  for  unless  he  was  charged  as 
indorser,  the  payment  was  not  for  his  use  or 
benefit.  But  the  recovery  was  not  upon  the 
note,  for  it  did  not  belong  to  the  plaintiff,  but 
was  simply  for  the  money  paid  by  him  ;  so  in 
this  action  the  plaintiff  seeks  to  recover  other 
money  .paid  by  him  since  the  commencement 
of  the  first  suit,  and  which,  of  course,  could 
not  have  been  embraced  in  the  first  judgment. 
The  case  of  Phillips  v.  Berick,JQ  Johns.,  136, 
decides  that  the  record  of  a  former  recovery, 
375*]  apparently  for  the  same  *cause  of  ac- 
tion as  that  which  is  the  foundation  of  a  sub- 
sequent suit,  is  prima  facie  evidence  only  that 
the  demand  had  been  once  tried;  and  the  plaint- 
iff may  repel  it  by  showing  that  it  was  distinct 
demand,"  in  relation  to  which  no  evidence  had 
been  offered  in  the  former  cause,  and  that  it 
arose  out  of  a  distinct  transaction.  Now,  the 
real  cause  of  action  in  this  suit  is  the  money 
paid  by  the  plaintiff  to  the  Bank  since  the  first 
suit  was  commenced.  The  cause  of  action  in 
that  suit,  was  the  money  paid  to  the  Bank  be- 
fore the  commencement  of  that  action.  They 
have  no  connection  with  each  other.  6  Cow., 
228. 

2.  I  am  inclined  to  think  the  evidence  of  de- 
mand and  notice  of  non-payment  to  the  indors- 
er was  prima  facie  sufficient.  Halliday  v.  Mar- 
tinett,  20  Johns.,  168;  Hart  v.  Wilson,  post. 

3.  If  the  plaintiff's  cause  of  action  is  the 
mopey  paid  by  him,  and  not  the  note,  as  was 
decided  in  20  Johns.,  then  it  is  not  barred  by 
the  Statute  of  Limitations.    The  suit  was  com- 
menced in  October  Term,  1826,  and  the  first 
payment  proved  was  in  1821. 

Motion  for  new  trial  denied. 

Affirmed— 6  Wend.,  284. 

Cited  in-7  Wend.,  162 : 10  Wend..  502 ;  2  Hill.  538 ;  3 
N.  Y.,  445:  66  N.  Y.,  626 ;  9  Hun,  241 ;  3  Barb.,  642 ;  8 
Barb.,  173;  9  Barb.,  511 ;  38  Super.,  460. 


BELKNAP  o.  REINHART  AND  DEITZ. 

Military    Officer — No{    Personally    Liable— On 
Promise  of  Reward  for  Apprehending  Deserter. 

An  action  will  not  lie  against  an  officer  of  the 
army,  on  his  promise  to  pay  a  reward  offered  for 
the  apprehending  a  deserter,  he  acting:  in  hia  official 
capacity,  and  as  an  agent  of  the  government. 

Citations— 13  Johns.,  313 ;  1  Cranch,  345. 

NOTE.— Public  officer*— Personal  liability  of,  on 
contracts.  See  Gill  v.  Brown,  12  Johns.,  385,  note, 
and  other  notes  there  cited ;  Fox  v.  Drake,  8  Cow.,  191, 
note.  See,  generally,  as  to  military  officers,  Kuan 
v.  Perry.  3  Cal.,  220,  note. 
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ERROR  on  certiorari.  In  Mar.,  1824,  Rein- 
hart  and  Deitz  commenced  a  suit  before  a 
justice  against  Belknap,  claiming  to  recover  of 
him  $30  as  a  reward  for  appreheuding,  in  1820, 
one  Peter  Syble,  a  deserter  from  the  Army  of 
the  U.  S.  In  1820  Syble  was  apprehended  by 
the  plaintiffs  as  a  deserter,  taken  to  Greenbush, 
then  a  military  post,  and  delivered  to  the  de- 
fendant, who  acted  as  a  captain  in  the  Army 
of  the  U.  8.  The  defendant,  being  informed 
that  Syble  was  a  minor,  told  the  plaintiffs  that 
if  Syble  was  a  minor  when  he  enlisted,  he 
would  not  pay  them  the  reward  which  had  been 
offered  for  his  apprehension;  but  if,  after  trial, 
Syble  should  be  retained  in  service,  he  would 
pay  them,  or  see  them  paid,  for  apprehending 
him.  Syble  was  tried  by  a  court-martial,  and 
*retained  in  service.  It  was  proved  that  [*376 
by  the  Rules  and  Articles  of  War,  quartermas- 
ters are  only  authorized  to  pay  rewards  for  ap- 
prehending deserters,  and  that  other  officers 
are  not  allowed  in  their  accounts  for  moneys 
expended  by  them  in  such  service.  The  jus- 
tice gave  judgment  against  the  defendant  for 
$30,  and  the  costs  of  suit ;  to  reverse  which  a 
certiorari  was  brought. 

Mr.  L.  H.  Palmer,  for  plaintiff  in  error. 

Mr.  J.  Jenkins,  for  defendants. 

By  the  Court,  Marcy ,  >J.  The  service  per- 
formed by  the  plaintiffs,  for  which  they  recov- 
ered a  judgment  in  the  court  below,  was  not, 
it  is  very  obvious,  for  the  individual  benefit  of 
the  defendant.  The  apprehending  a  deserte 
from  the  Army  of  the  U.  S.,  is  an  act  in  pre- 
sumption of  law  beneficial  to  the  U.  S.,  but  not 
so  to  any  particular  officer  in  the  service.  It  is 
contended,  however,  in  support  of  the  judg- 
ment below,  that  the  defendant,  in  making  the 
promise  to  the  plaintiffs,  did  not  act  expressly 
or  ostensibly  for  the  U.  S.  and,  therefore,  upon 
the  principle  of  the  case  of  Swift  v.  Hopkins, 
13  Johns.,  313,  the  promise  of  the  defendant  is 
to  be  regarded  as  a  private  contract,  and  he  li- 
able to  the  plaintiffs  for  the  non-fulfillment  of 
it.  The  facts  do  not  warrant  this  position. 
The  plaintiffs  knew  that  the  services  which  con- 
stituted the  consideration  for  the  undertaking, 
were  performed  for  the  use  and  benefit  of  the 
U.  S.  The  defendant,  at  a  military  post  of  the 
U.  S.,  acting  as  an  officer,  received  from  the 
plaintiffs  a  deserter  from  the  Army.  In  doing 
so,  he  acted  as  an  agent  of  the  U.  S. ,  and  be- 
sides, the  very  promise  or  engagement  that  he 
made,  implied  that  he  acted  as  such  agent.  The 
testimony  leaves  it  in  some  doubt  what  was 
the  precise  undertaking,  but  I  think  it  does  not 
authorize  us  to  say  that  he  made  an  absolute 
promise  to  pay,  if  the  deserter  should  be  re- 
tained. His  promise  was  that  he  would  pay 
the  plaintiffs,  or  see  that  they  were  paid. 

It  is  sufficiently  clear,  from  the  testimony, 
that  whatever  the  defendant  did  was  done  in 
his  official  capacity  as  an  officer  *of  [*377 
the  Army,  and  whatever  he  promised,  he  prom- 
ised as  an  agent  of  the  U.  S.,  and  he,  therefore, 
is  not  liable  to  the  plaintiffs  on  the  contract 
made  by  him  as  such  agent.  Hodgson  v.  Dex- 
ter, 1  Cr. ,  345.  There  is  no  proof  that  the  de- 
serter was  apprehended  at  the  special  request 
of  the  defendant,  or  that  the  service  was  done 
on  his  personal  responsibilUy. 
I  cannot  agree  that  the  delivery  of  the  deserter 
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to  the  defendant  constitutes,  as  is  urged  on 
the  part  of  the  plaintiffs,  the  consideration 
of  the  promise  on  which  the  suit  is  brought. 
This  allegation  is  entirely  unsupported  by  the 
evidence,  and  directly  repelled  by  the  declara- 
tion of  the  plaintiffs.  They  declare  expressly 
for  the  reward  due  to  them,  for  apprehending 
Syble  the  deserter.  The  undertaking  of  the 
defendant,  whatever  it  was,  whether  to  pay  the 
reward  which  the  plaintiffs  claimed,  or  to  see 
that  they  were  paid,  was  a  promise  in  relation 
to  a  pre-existing  debt  or  demand  due  from  the 
U.  S.,  and  was,  as  respects  him,  without  con- 
sideration. It  was,  therefore,  void. 
Judgment  reversed. 

Cited  in-10  Wend.,  503 ;  22  Barb.,  614 ;  4  Daly,  102 ; 
32  Ind.,  18 ;  42  Ind.,  113. 


PATCHIN 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
BROOKLYN. 

Power  Given  by  Statute  to  Take  Lands  for  Lay- 
ing Out  and  Widening  Streets,  Includes  Pow- 
er to  Remove  Buildings — Jury  to  make  Assess- 
ment of  Damages  for  Property  Taken — Prac- 
tice— Statute — Extent  of  the  Jurisdiction  of  the 
C.  P.,  under. 

The  authority  given  by  the  Act  Relative  to  the 
Village  of  Brooklyn  to  the  trustees  of  the  village,  to 
take  the  lands  of  owners  for  the  purpose  of  laying: 
out  or  widening1  streets,  includes  in  it  the  power  to 
remove  buildings. 

In  a  proceeding  under  that  Statute,  relative  to  the 
Assessment  of  the  Recompense  to  the  Owners  of 
Lands  Taken  for  Streets,  the  jury  may  be  impan- 
eled at  any  time  before  the  return  of  precept.  They 
may  come  from  the  Village  of  Brooklyn,  though  it 
would  be  more  discreet  to  select  others  than  the  in- 
habitants of  the  village. 

The  Common  Pleas  cannot  look  into  the  regulari- 
ty of  the  proceedings  of  the  trustees.  Such  proceed- 
ings can  be  reviewed  only  by  this  court  upon  certir- 
orari.  It  is  the  duty  of  the  Common  Pleas.nowever, 
to  see  that  the  Jury  are  legally  brought  before  them; 
and  that  thev  have  the  power,  and  in  the  exercise  of 
sound  discretion,  they  should  postpone  the  proceed- 
ings before  them  on  the  ground  of  the  absence  of  a 
material  witness,  without  the  fault  of  the  party  ask- 
ing the  postponement.  Where  a  view  is  had  under 
this  statute,  the  jury  should  be  attended  by  a  proper 
officer. 

Citations— Act,  April  9, 1824,  sec.  5 ;  4  Cow .  190 ;  6 
Cow.,  577. 

ERROR  on  certiorari  to  the  C.  P.  of  the 
County  of  Kings.  Sep.  30,  1825,  the  trust- 
ees of  the  Village  of  Brooklyn  presented  to  the 
Hon.  Leffert  Lefferts,  First  Judge  of  the  Court 
378*J  of  C.  P.  of  Kings,  a  Requisition  in 
writing,  stating  that  they  had  ordered  the  open- 
ing of  a  new  street  in  the  village,  from  Fulton 
St.  to  James  St.,  and  had  directed  that  a  cer- 
tain lot  belonging  to  Jacob  Patchin  should  be 
converted  to  and  used  for  the  purpose  of  open- 
ing such  street,  and  that  Patchin  refused  to 
treat  or  agree  with  them  for  the  premises  for  a 
reasonable  satisfaction;  they,  therefore,  prayed 
the  issuing  of  a  precept  to  the  sheriff  of  the 
County  of  Kings,  commanding  him  to  impanel 
and  return  a  jury  to  appear  at  the  next  Court 
of  C.P.  in  that  county,  to  be  holden  at  Flatbush 
on  the  third  Tuesday  of  October  then  next,  to 
inquire  of  and  assess  the  damages  and  recom- 
pense due  to  Patchin  for  the  lot  m  question,  ac- 
cording to  his  right  and  interest  therein.  A  pre- 
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cept  was  accordingly  issued  on  the  same  day, 
containing  such  direction,  and  further  com- 
manding the  sheriff  to  summon  Patchin,  by  no- 
tice to  be  left  at  his  last  most  usual  place  of 
abode,to  appear  before  the  court  at  the  time  and 
place  appointed.  No  business  was  transacted  at 
the  October  Term  of  the  Kings  C.  P.,  by  reason 
of  the  sickness  of  one  of  the  judges,  and  the 
processes  and  proceedings  of  the  court  were 
continued  until  the  next  April  Term.  A  new 
precept  was  issued  of  like  import  as  the  first. 
Mar.  22,  1826,  returnable  on  the  third  Tuesday 
of  April  next  thereafter.  At  the  April  Term 
the  parties  appeared.  The  sheriff  returned  the 
precept  with  a  panel  of  jurors,  and  certified 
that  .Apr.  8  (ten  days  before  the  term),  he  had 
left  a  summons,  according  to  the  require- 
ments of  the  precept,  at  the  dwelling-house  of 
Patchin. 

The  counsel  of  Patchin  moved  to  set  aside 
the  panel  of  jurors  on  three  grounds  :  1.  That 
the  panel  did  not  correspond  with  a  list  of  ju- 
rors with  which  he  had  been  furnished  three 
days  before  by  the  deputy-sheriff  who  had  sum- 
moned the  same,  the  names  of  two  persons 
having  been  substituted  in  the  place  of  two 
others  whose  names  were  on  the  list  furnished. 
2.  That  the  jurors  came  from  the  Village  of 
Brooklyn,  and  were  interested  in  the  event  of 
the  matter.  3.  That  the  jury  had  been  sum- 
moned by  a  deputy  of  the  sheriff,  and  not  by 
the  sheriff  in  person;  which  motion  was  de- 
nied "by  the  court. 

*The  counsel  for  Patchin  objected  [*379 
to  the  C.  P.  proceeding  in  the  matter,  until  the 
regularity  of  the  proceedings  previous  to  the 
issuing  of  the  precept  by  the  first  judge  had 
been  shown, and  read  an  affidavit  that  the  pend- 
ency of  the  proceedings  before  the  trustees 
had  not  been  published  in  the  newspapers 
printed  in  the  village.  This  objection  was  also 
overruled. 

It  was  further  objected  that  tU<-  lot  in  ques- 
tion could  not  be  taken  for  the  purpose  of  a 
street,  inasmuch  as  there  was  a  house  on  the 
premises;  which  objection  also  was  overruled. 

A  postponement  of  the  proceedings  was  then 
asked  for,  on  an  affidavit  of  the  aosence  of  a 
material  witness,  who  bad  been  duly  sub- 
poanaed.  This  application  also  was  denied. 

The  jury  were  then  sworn  and  instructed  by 
the  court  that  such  of  them  as  wished  might 
view  the  premises  in  question,  and  attend  the 
court  the  next  day.  On  the  next  day  the  jury 
came  into  court,  and  Patchin  again  applied  for 
a  postponement  of  the  proceedings,  on  account 
•of  the  continued  absence  of  the  witness  before 
named,  and  the  absence  of  other  witnesses; 
but  the  court  refused  to  postpone  the  same. 
Witnesses  were  then  sworn  on  the  part  of  the 
trustees  as  to  the  value  of  the  lot.  The  coun- 
sel for  Patchin  cross-examined  the  witnesses 
and  summed  up  the  evidence,  reserving  how- 
ever his  objections.  The  iury  retired  to  con- 
sider their  verdict  under  the  charge  of  a  con- 
stable, and  returned  into  court  with  a  verdict 
of  $6,700,  as  the  amount  of  damages  and  rec- 
ompense awarded  by  them  to  Patchin,  for 
which  sum  the  court  gave  judgment. 

The  proceedings  were  removed  into  this 
court  by  certiorari. 

Mr.  6.  Wilson,  for  plaintiff  in  error.  The 
C.  P.  had  no  jurisdiction  in  the  matter  until 

165 


379 


SUPREME  COCRT,  STATE  OP  NEW  YORK. 


1829 


the  preliminary  proceedings  were  shown  to  be 
in  conformity  to  the  requirements  of  the  stat- 
ute relative  to  the  opening  of  streets  in  the  Vil- 
lage of  Brooklyn.  The  plea  offered  was  in  the 
nature  of  a  plea  to  the  jurisdiction,  and  should 
have  been  received.  2  Mod.,  373  ;  2  Cowp., 
206.  The  C.  P.  acted  as  commissioners  in  this 
38O*]  *business,  and  not  as  a  court.  The  bare 
return  of  the  precept  gave  them  no  jurisdic- 
tion, unless  the  preliminary  proceedings  had 
been  regularly  had. 

The  motion  to  set  aside  the  panel  ought  to 
have  prevailed.  The  statute  contemplates  that 
the  jury  shall  be  summoned  some  time  previ- 
ous to  the  trial,  so  that  a  party  interested  may 
obtain  a  list  of  the  jurors,  and  be  prepared  to 
challenge.  The  plaintiff  here  not  only  lost  this 
privilege,  but  was  misled.  The  jurors  from  the 
Village  of  Brooklyn  were  interested.  The  duty 
of  impaneling  and  returning  the  jury  should 
have  been  performed  by  the  sheriff  in  person, 
and  not  by  deputy,  as  in  cases  of  executing 
writs  of  redisseisin  and  waste.  Hob. ,  13.  It 
is  a  special  trust  and  cannot  be  delegated. 

Although  in  the  statute  the  general  term 
"  lands"  is  used,  as  designating  the  property 
which  may  be  taken  and  appropriated  in  the 
laying  out  of  streets,  it  cannot  be  intended  that 
the  Legislature  meant  to  give  to  the  trustees  of 
the  village  the  power  of  taking  houses.  Under 
the  general  Act  Regulating  Highways,  it  has 
been  said  that  though  there  is  no  exception  in 
terms  denying  the  right  of  commissioners  to 
prostrate  buildings  for  the  purpose  of  laying 
out  of  roads,  yet  it  has  never  been  urged  that 
such  a  right  existed  (4  Cow.,  203) ;  and  as  in 
that  case  it  was  held  that  the  terms  "  improved 
or  cultivated  land  "  are  to  be  taken  in  the  pop- 
ular sense,  according  to  the  general  under- 
standing of  the  community,  so  here  it  is  urged 
that  "  lands"  should  be  so  understood. 

The  court  erred  in  not  postponing  the  pro- 
ceedings whefc  the  plaintiff  showed  the  absence 
of  a  material  witness  whose  attendance  he  had 
used  due  diligence  to  obtain.  They  also  erred 
in  permitting  the  jury  to  separate  after  they 
were  sworn,  before  pronouncing  their  verdict. 

Mr.  J.  Greenwood,  for  defendants.  The 
C.  P.,  in  holding  the  inquest  in  this  case,  acted 
in  a  limited  character,  and  had  no  right  to  in- 
quire into  the  preliminary  proceedings.  They 
were  strictly  confined  to  the  authority  dele- 
gated by  the  Act  under  which  the  proceeding 
was  had.  Their  powers  do  not  come  within  the 
general  authority  and  jurisdiction  of  a  court, 
381*]  *and  in  the  performance  of  the  duties 
required  by  the  statute,  the  judges  act  collect 
ively  as  commissioners  rather  than  as  a  court. 
20  Johns..  269  ;  6  Id,,  1  ;  7  Id.,  741.  Had  the 
preliminary  proceedings  been  returned,  and 
they  had  appeared  to  be  irregular,  this  court 
could  not  have  acted  upon  them,  because  they 
would  be  considered  as  returned  without  war- 
rant. 2  Cai.,  179.  The  remedy  of  the  party  is 
perfect  by  cerliorari  to  the  trustees,  or  by  ac- 
tion of  trespass.  2  Johns.,  190  ;  4  Cow.,  190. 

The  authority  to  take  lands  authorizes  the 
taking  of  lands  with'  houses  erected  thereon. 
It  is  a  first  principle  in  the  construction  of 
statutes,  to  take  into  consideration  the  subject 
matter  of  legislation.  This  Act  was  passed  in 
1824.  The  trustees  (Brooklyn  then  containing 
a  population  of  12,000)  are  authorized  to  widen 
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and  alter  all  public  streets,  &c.,  already  laid 
out,  and  to  lay  out  and  make  such  other  streets 
as  they  shall  think  necessary  or  convenient, 
&c.  Lands  having  buildings  thereon,  are  mani- 
festly within  the  purview  of  the  statute. 

The  record  alleging  that  the  return  of  the 
jury  was  made  by  the  sheriff,  the  party  cannot 
object  that  the  service  was  performed  by 
deputy;  he  cannot  contradict  the  record.  2 
Bac.  Abr.,  218. 

The  court  had  a  discretion  in  refusing  to 
postpone  the  proceedings.  The  nature  of  the 
inquiry  being  such  that  no  witness  could  have 
any  peculiar  knowledge  on  the  subject,  the 
value  of  the  property  could  as  well  be  shown 
by  one  witness  as  by  another.  Nor  was  there 
any  error  or  irregularity  in  permitting  the  jury 
to  separate  after  they  were  sworn.  The  rules 
of  proceeding  on  trials  at  N.  P.,  do  not  apply. 

By  the  Court,  Savage,  Ch.  J.  This  case 
comes  before  us  upon  a  certiorari  to  the  Court 
of  C.  P.  of  the  County  of  Kings,  returning 
their  proceedings  in  relation  to  the  opening  a 
street  in  the  Village  of  Brooklyn. 

The  5th  section  of  the  Act  of  Apr.  9,  1824, 
which  relates  to  the  village,  gives  power  to  the 
trustees,  under  certain  circumstances,  "  to 
widen  and  alter  all  public  roads,  streets  and 
*highways  already  laid  out  in  the  said  f*382 
village,  to  such  convenient  breadth,  not  ex- 
ceeding sixty  feet,  as  the  said  trustees,  or  a 
major  part  of  them,  shall  judge  fit."  The  Act 
also  gives  power  to  lay  out  new  streets,  if  the 
owners  of  the  lands  will  consent  to  the  same. 
"And  if  in  widening  or  altering  any  such  road 
or  street  now  in  being,  or  if  in  laying  out  any 
public  road  or  street  hereafter,  or  in  widening 
or  altering  the  same,  the  said  trustees  shall  take 
or  require  for  such  purpose  the  lands  of  any 
person  or  persons,  they  shall  give  notice  there- 
of to  the  owners  or  proprietors  of  such  lands," 
&c.  The  statute  proceeds  to  direct  that  the 
trustees  may  treat  with  the  owners,  and  agree 
with  them  as  to  the  satisfaction  for  the  lands 
taken  ;  but  if  the  owners  will  not  treat,  then 
anyjudge  of  the  Court  of  C.  P.  of  the  County 
of  Kings,  is  required,  on  the  requisition  of  the 
trustees,  to  issue  a  venire  returnable  before  the 
Court  of  C.  P.  at  the  next  term  thereof,  not 
less  than  fourteen  days  from  the  date  thereof, 
to  assess  the  owner's  damages,  and  at  the  same 
time  to  give  notice  of  such  assessment  to  such 
owner;  which  jury,  having  been  sworn  and 
viewed,  the  premises,  if  necessary,  shall  assess 
the  damages;  and  the  payment  or  tender  and 
refusal  of  the  amount  shall  authorize  the  trust- 
ees to  cause  the  land  to  be  converted  to  the 
purposes  of  a  street. 

At  the  April  Term  of  the  Court  of  C.  P.  for 
Kings  Co.,  a  venire  was  returned,  issued  by 
Judge  Lefferts,  first  judge  of  said  court,  upon 
the  requisition  of  the  trustees  of  Brooklyn.  Sev- 
eral objections  were  raised,  which  will  be  con- 
sidered in  the  order  in  which  they  appear  on 
the  record. 

1.  The  defendant's  counsel  moved  to  set  aside 
the  panel  of  jurors  attached  to  the  jury  pro- 
cess, on  the  ground  that  the  panel  was  differ- 
ent from  one  previously  made  by  the  sheriff, 
a  copy  of  which  had  been  given  to  the  defend- 
ant's counsel. 

The  statute  requires  the  sheriff  to  impanel 
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-and  return  a  jury  to  appear  before  the  said 
Court  of  C.  P.,  at  the  then  next  term  thereof, 
not  less  than  14  days  from  the  date  of  such 
precept,  to  inquire  of  and  assess  the  damages 
and  recompense  due  to  the  owner  or  owners 
of  such  land,  and  at  the  same  time  to  summon 
383*]the  owner  or  owners  of  such  *land,  his, 
her  or  their  agent  cr  legal  representative,  by 
notice  to  be  left  at  his,  her  or  their  last  most 
usual  place  of  abode,  to  appear,  &c.  Accord- 
ing to  the  statute,  the  sheriff  must  impanel  and 
return  the  jury,  not  less  than  14  days  from  the 
date  of  such  precept.  The  statute  requires  no 
particular  time  of  impaneling  the  jury  before 
the  return  of  the  process;  the  panel,  therefore, 
was  unobjectionable. 

2.  It  was  objected  that  the  jurors  came  from 
the  Village  of  Brooklyn,  and  that  they  were 
summoned  by  a  deputy-sheriff.  The  deputy- 
sheriff  had  power  to  act;  generally  when  any 
power  is  given  to  the  sheriff,  as  a  public  offi- 
cer, he  may  act  by  deputy;  and  though  the 
jurors  from  Brooklyn  might  be  impartial,  still 
it  would  have  been  more  discreet  to  have  se- 
lected others  than  the  inhabitants  of  the  vil- 
lage, that  they  might  be  entirely  unbiased.  I 
-do  not  say,  however,  that  this  was  good  cause 
for  setting  aside  the  panel. 

It  was  also  objected  that  the  proceedings  of 
the  trustees  were  irregular,  and  should  have 
been  inquired  into,  but  the  court  thought 
otherwise.  In  this  the  court  was  right;  they 
had  no  control  over  the  proceedings  of  the 
trustees;  they  can  only  be  reviewed  in  this 
court  upon  eertiorari,  precisely  as  we  now  re- 
view the  assessment  made  by  the  C.  P.  The 
•court  saw  that  the  jury  process  had  been  issued 
by  one  of  themselves,  on  the  requisition  of  the 
trustees;  and  further  than  this  the  court  could 
not  look  to  the  regularity  of  the  proceedings; 
but  they  were  bound  to  examine  whether  the 
jury  had  been  legally  brought  before  them. 

4.  It  was  objected  the  proceedings  were  not 
warranted  by  law,  inasmuch  as  there  was  a 
house  on  the  land  proposed  to  be  taken,  and 
the  statute  only  authorized  the  taking  of  lands. 
The  Act  authorizes  not  only  the  laying  out  new 
streets,  but  the  widening  old  ones;  and  it  was 
known  to  the  Legislature  that  the  old  streets 
-could  not  be  widened  without  removing  build- 
ings. They  probably  intended  to  give  the  right 
to  take  the  land,  and  also  to  remove  from  the 
land  the  buildings  upon  it.     The  case  is  not 
analogous,   therefore,   to  the   Highway  Act, 
which  contains  certain  restrictions  limiting  the 
powers  of  the  commissioners,  and  prohibiting 
384*]  their  laying  roads  through  *certain 
gardens  and  orchards.     These  are  supposed  to 
be  protected  from  invasion,  because  they  are 
appurtenant  to  the  dwelling;  and  of  course, 
under  that  Act  the  house  itself  cannot  be  taken. 
Clark  v.  PMps,  4  Cow.,  190.     The  Act  relat- 
ing to  Brooklyn  contains  no  restrictions  as  to 
lands,  nor  does  it  in  terms  authorize  the  tak- 
ing buildings;  but  it  seems  to  me  that  a  fair 
•construction  of  the  statute  gives  the  right  to 
take  land,  and  to  remove  whatever  is  upon  such 
land,  otherwise  no  improvement  could  be  made 
in  widening  streets  which  were  built  upon. 

5.  The  defendant's  counsel  moved  for  a  post- 
ponement, on  the  ground  of  the  absence  of 
material  witnesses.     This  was  refused,  not  for 
the  want  of  power,  but  because  the  court  did 
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not  think  proper,  in  the  exercise  of  their  dis- 
cretion, to  grant  the  motion.  It  is  sometimes 
difficult  to  ascertain  what  is  meant  by  discre- 
tion, but  in  putting  off  trials  it  is  understood 
to  mean  legal,  not  arbitrary  discretion;  and  the 
practice  is  pretty  well  settled,  that  a  trial 
should  be  postponed  in  case  of  the  absence  of 
a  material  witness,  without  the  fault  of  the 
party  asking  the  postponement.  The  defend- 
ant had  been  guilty  of  no  laches,  and  within 
the  case  of  Hooker  v.  Rogers,  6  Cow.,  577, 
enough  was  shown  to  entitle  the  owner  in  this 
case  to  the  postponement  required.  It  is  there 
said  the  usual  affidavit  is  enough  on  the  first 
notice  of  trial,  unless  circumstances  of  sus- 
picion appear,  inducing  a  belief  that  the  appli- 
cation is  intended  merely  for  delay.  It  is  true 
this  is  a  special  proceeding,  but  the  provisions 
concerning  view  necessarily  implya  power  to 
postpone  the  trial.  It  has  also  frequently  been 
held  that  the  judges  act  as  commissioners;  but 
they,  in  some  respects,  at  least,  act  as  a  court 
during  the  pendency  of  the  proceedings, 
though,  when  they  have  once  finally  acted, 
they  become  functus  offlcio,  and  cannot  revise 
their  own  proceedings.  I  think  a  postpone- 
ment should  have  been  granted. 

It  seems  to  me,  also,  that  where  an  assess- 
ment is  to  be  made  by  a  jury,  the  parties  are 
to  have  the  full  benefit  of  this  forum,  as  un- 
derstood at  common  law  and.  of  course,  when 
it  appears  that  a  view  was  had,  it  should  also 
appear  that  the  *jury  were  attended  [*385 
by  an  officer.  The  substance  should  DC  pre- 
served as  well  as  the  form. 

On  these  grounds,  lam  of  opinion  that  the  pro- 
ceedings of  the  Court  of  C.  P.  should  be  set  aside. 

Affirmed— 8  Wend.,  47. 

Cited  in-7  Hill,  20 ;  23  N.  Y.,  82 ;  11  Barb.,  804 ;  20 
How.  Pr.,  3;  11  Abb.  Pr..  320;  28  Minn.,  449. 


BENTON  v.  J.  &  W.  PRATT. 

Action  on  the  Case  Lies  for  Assertion  of  False- 
hood as  to  Existing  Facts,  with  Fraudulent  In- 
tent —  Where  a  Direct  and  Material  Injury 
Results  —  Contract. 

An  action  on  the  case  will  lie  for  the  assertion  of 
a  falsehood  with  a  fraudulent  intent  as  to  a  present 
or  existing:  fact,  where  a  direct,  positive  and  ma- 
terial injury  results  from  such  assertion. 

Where  a  contract  would  have  been  fulfilled  but 
for  the  false  and  fraudulent  representation  of  a 
third  person,  an  action  will  lie  against  such  person, 
although  the  contract  could  not  have  been  enforced 
by  action. 

Citations-3  T.  R..  51  ;  8  Bulstr.,  96  :  6  Cow.,  348. 


was  an  action  on  the  case,  tried  at  the 
JL  Madison  Circuit  in  Sep..  1827,  before  the 
Hon.  Nathan  "Williams,  one  of  the  Circuit  Js. 
In  Aug.,  1824,  Seagraves&  Wilson,  of  Allen- 
town,  in  the  State  of  Pa.,  by  a  verbal  arange- 
ment,  agreed  to  purchase  of  the  plaintiff  200 
hogs  and  pay  him  the  market  price,  provided 
he  delivered  them  within  three  or  four  weeks 
and  they  had  not  been  previously  supplied. 
About  the  time  for  the  delivery  of  the  hogs, 
the  plaintiff  was  proceeding  with  a  drove  of 


NOTE.— Fraud— False  representations— W  hen  ac- 
tion lies  for— Damage.  See  Allen  v.  Addinjrton,  7 
Wend.,  9.  note. 
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upwards  of  500  to  Allen  town,  and  was  over- 
taken on  the  road  about  70  miles  from  Allen- 
town,  by  W.  Pratt,  one  of  the  defendants,  who 
also  had  a  drove  of  hogs,  about  200  in  number. 
Pratt  said  he  was  going  to  Easton,  and  learnt 
from  the  plaintiff  that  he  was  taking  his  hogs 
to  Allentown.  By  an  arrangement  between  the 
parties,  Platt  was  permitted  by  the  plaintiff  to 
start  with  his  drove  from  a  place  where  they 
had  both  stopped  for  the  night,  and  instead  of 
going  to  Easton,  drove  his  hogs  to  Allentown 
and  offered  them  for  sale  to  Seagraves  &  Wil- 
son, who  at  first  declined  to  purchase  on  ac- 
count of  their  contract  with  the  plaintiff  ;  but 
on  being  told  by  a  person  who  attended  Pratt's 
drove,  in  the  presence  of  Pratt,  that  the  plaintiff 
was  going  on  to  Easton  with  his  hogs  to  fulfill 
some  contract,  and  after  making  some  further 
inquiries,  and  not  learning  the  plaintiff's  ap- 
proach to  Allentown,  they  purchased  Pratt's 
drove.  On  the  next  day  the  plaintiff  arrived 
with  his  drove,  and  Seagraves  &  Wilson  de- 
clined to  purchase,  having  then  as  large  a  sup- 
ply as  they  wanted.  Seagraves  &  Wilson  pur- 
chased of  Pratt  under  the  impression  that 
386*]  *what  they  had  been  told  of  the  plaint- 
iff's going  to  Easton  was  true.  Had  they  known 
that  the  plaintiff  was  coming  to  Allentown, 
they  would  not  have  purchased  of  Pratt  at  any 
rate  until  the  plaintiff's  arrival;  and  if  the 
plaintiff  had  arrived  previous  to  their  purchase 
of  Pratt,  and  had  offered  his  hogs  at  the  same 
price,  they  would  have  purchased  of  him.  It 
was  proved  that  J.  Pratt,  the  other  defendant, 
had  directed  W.  Pratt  to  hurry  on  to  Allen- 
town  if  he  killed  half  his  drove,  and  fulfill  the 
plaintiff's  contract;  and  after  the  sale,  boasted 
of  the  advantageous  sale  he  had  made,  and  that 
he  was  now  even  with  the  plaintiff  for  buying 
a  lot  of  hogs  which  he  had  bargained  for.  In 
consequence  of  losing  the  sale  to  Seagraves  & 
Wilson,  the  plaintiff  was  obliged  to  go  further 
to  procure  a  market,  spent  much  time  and  in- 
curred considerable  expense. 

The  declaration  contained  four  counts.  In 
the  first  it  is  alleged  that  the  plaintiff  had  made 
a  contract  or  agreement  with  a  firm  by  the 
name  of  Seagraves  &  Wilson,  of  Allentown,  in 
the  State  of  Pa.,  to  sell  and  deliver  to  them  a 
certain  number  of  swine;  that  the  plaintiff  was 
on  his  way  from  his  residence,  in  the  County 
of  Madison  in  this  State,  with  a  drove  of  hogs, 
for  the  purpose  of  fulfilling  said  contract, 
when  the  defendants  overtook  him,  they  also 
having  a  drove  of  hogs  ;  that  the  defendants 
made  inquiries  of  him  as  to  the  place  where  he 
was  going,  when  he  informed  them  of  his 
agreement  with  Seagraves  &  Wilson,  and  that 
he  was  going  to  Allentown  in  order  to  fulfill 
it ;  that  the  defendants,  under  pretense  that 
their  drove,  traveled  faster  than  the  plaintiff's, 
then  requested  permission  from  the  plaintiff  to 
pass  him  with  their  drove,  which  the  plaintiff 
granted  upon  condition  that  the  defendant 
should  not  go  to  Allentown  with  their  drove, 
nor  interfere  with  the  contract  of  the  plaintiff 
with  Seagraves  &  Wilson,  which  they  faithful- 
ly promised  not  to  do ;  yet  (the  declaration 
avers)  that  the  defendants,  as  soon  as  they 
passed  the  plaintiff  with  their  drove,  pushed 
them  on  with  great  speed  directly  to  Allen- 
town,  where  they  arrived  two  days  before  the 
plaintiff,  and  immediately  upon  their  arrival 
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offered  their  swine  for  sale  to  Seagraves  & 
Wilson,  who  at  first  declined  purchasing,  on 
the  ground  that  they  had  *agreed  to  [*387 
purchase  from  the  plaintiff,  and  confided  in  the 
fulfillment  of  the  contract  on  his  part ;  that  the 
defendants  thereupon  declared  and  asserted  to- 
Seagraves  &  Wilson,  that  the  plaintiff  had 
abandoned  the  intention  of  fulfilling  his  con- 
tract with  them,  and  had  given  up  the  same  to 
the  defendants  to  fulfill  and  to  take  the  benefit 
of;  whereupon,  Seagraves  &  Wilson,  believing 
the  assertions  of  the  defendants,  were  induced 
to  purchase  from  them,  and  did  purchase,  at  a 
high  price,  as  many  as  the  said  Seagraves  & 
Wilson  wished  to  purchase  or  could  keep, 
whereby  they  were  rendered  unable  to  fulfill 
their  said  contract  with  the  plaintiff;  and  when 
he  arrived  at  Allentown,  they  utterly  refused 
to  take  his  swine,  whereby  the  plaintiff  lost 
the  sale  thereof  and  the  profits  that  would  oth- 
erwise have  accrued  to  him,  and  was  greatly 
damnified  in  other  respects,  &c.  The  count  al- 
leges the  said  Seagraves  &  Wilson  were  ready 
and  willing  to  purchase  the  plaintiff's  swine 
and  fulfill  their  contract,  and  would  have  done 
so  had  it  not  been  for  the  fraudulent  conduct, 
of  the  defendant. 

The  second  count  is  substantially  like  the- 
first,  omitting  what  is  stated  in  the  first  count, 
in  relation  to  the  defendants  passing  the  plaint- 
iff on  the  road,  and  the  conversation  or  agree- 
ment which  there  took  place. 

The  third  count  varies  from  the  second  only 
in  this,  that  it  alleges  the  false  representation! 
made  by  the  defendants  to  Seagraves  &  Wil- 
son to  have  been  (not  that  the  plaintiff  had  au- 
thorized them,  the  defendants,  to  fulfill  the 
contract,  but)  that  the  said  plaintiff  had  aban- 
doned the  idea  and  intention  of  fulfilling  his- 
said  contract  with  said  Seagraves  &  Wilson,, 
and  would  not  fulfill  the  same,  &c. 

The  fourth  count  alleges  that  the  false  and 
fraudulent  misrepresentation  of  the  defend- 
ants was,  that  the  plaintiff  had  given  up  all 
idea  of  fulfilling  the  contract,  and  had  given, 
the  same  to  the  defiendants,  to  fulfill,  &c. 

The  defendants  pleaded  the  general  issue. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$316  damages. 

The  defendants  moved  in  arrest  of  judg- 
ment, or  for  a  new  trial. 

*Mr.  J.  A.  Collier,  for  defendants.  [*388 
No  sufficient  cause  of  action  is  stated  in  either 
count  of  the  declaration  to  enable  the  plaintiff 
to  recover  ;  but  if  there  is,  the  judgment  must 
be  arrested  for  a  misjoinder  of  action.  The- 
first  count  is  on  a  contract,  the  others  in  tort. 

There  is  a  variance  between  the  proof  and 
the  declaration.  Both  defendants  are  charged 
as  being  guilty  of  the  deceit;  the  proof  affects- 
but  one  of  them.  12  East,  452. 

The  contract  of  the  plaintiff  with  Seagraves- 
&  Wilson  was  not  obligatory  upon  the  latter  ;. 
and  allowing  it  was,  the  plaintiff  has  his  rem- 
edy against  them. 

The  agreement  of  the  defendants  set  forth  in, 
the  first  count  was  not  proved,  nor  was  it  shown 
that  the  false  representations  imputed  to  them, 
were  made;  and  if  made,  they  were  not  such 
as  subject  the  defendants  to  an  action.  6  Cow., 
346. 

Mr.  J.  A.  Spencer,  for  plaintiff.  The 
plaintiff  was  entitled  to  his  action.  He  had 
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sustained  damage  by  the  act  of  the  defendants, 
•which  he  alleged  was  done  fraudulently  and 
with  the  intent  to  injure  him.  11  Johns.,  136 
13  Id.,  325. 

It  is  immaterial  whether  the  contract  with 
Seagraves  &  Wilson  could  or  could  not  have 
been  enforced.  It  is  enough  that  its  fulfillment 
was  prevented  by  the  fraud  of  the  defendants. 
Cro.  Jac.,  478;  Garth.,  3,  4.  But  if  the  plaint- 
iff could  have  sought  his  remedy  on  the  con 
tract,  he  may,  notwithstanding,  resort  to  his 
action  on  the  case  against  the  defendants. 
Where  a  marriage  contract  is  broken  up  by 
slander,  an  action  lies  against  the  slanderer,  al- 
though the  party  has  his  remedy  on  the  con- 
tract. So  for  enticing  away  an  apprentice,  case 
may  be  brought,  though  the  remedy  be  perfect 
on  the  indenture. 

The  first  count  is  in  tort  as  well  as  the  oth- 
ers, although  it  closely  resemble  a  count  in  as- 
sumpsit.  W.  Bl..  848";  IT.  R.,  274;  2  Wils., 
2  Cai.,  217;  6  Johns.,  138;  3  Wood.,  167. 

By  the  Court,  Sutherland,  J.  If  the  allega- 
tions in  either  of  the  counts  in  the  declaration 
are  true,  the  plaintiff  has  clearly  sustained  an 
essential  injury  from  the  act  of  the  defendants, 
389*J  *which  he  alleges  was  done  fraudulent- 
ly and  with  the  intent  to  injure  him ;  and, 
upon  principle,  the  law  ought  to  afford  him  re- 
dress. The  doctrines  maintained  by  the  judge 
in  Parley  v.  Freeman,  3T.  R.,  51,  appear  to  me 
abundantly  to  sustain  this  action.  That,  it  will 
be  recollected, was  the  cause  of  a  false  affirma- 
tion made  by  the  defendant,  in  relation  to  the 
credit  and  responsibility  of  one  Falch,  where- 
by the  plaintiff  was  induced  to  sell  to  him,  on 
credit,  a  large  amount  of  goods,  wares  and  mer- 
chandise. Mr.  Justice  Buller  says  that  fraud 
without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action;  but  where  these  two 
concur,  an  action  lies.  3  Bulstr.,  95.  It  was 
admitted  that  no  action  could  be  supported  for 
telling  ft  bare,  naked  lie;  that  is,  saying  a  thing 
which  is  false,  without  any  intention  to  injure, 
cheat  or  deceive  another  person;  and  it  was 
said  that  though  every  deceit  comprehends  a 
lie,  yet  it  is  more  than  a  lie  on  account  of  the 
view  with  which  it  is  practiced,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  oc- 
casion to  another  person;  and  Mr.  Justice  Bull- 
er concludes  by  saying,  that  if  a  man  will 
wickedly  assert  that  which  he  knows  to  be 
false,  and  thereby  draws  his  neighbor  into  a 
heavy  loss,  the  law  should  compel  him  to  pay 
for  it. 

Mr.  Justice  Ashurst  says,  in  order  to  make 
a  lie  actionable,  it  must  be  accompanied  by  the 
circumstances  averred  in  this  case,  namely: 
that  the  defendant,  intending  to  deceive  and 
defraud,  made  the  false  affirmation,  in  conse- 
quence of  which  the  injury  accrued  to  the 
plaintiff.  Any  lie,  accompanied  with  those 
circumstances,  he  held  to  be  the  subject  of  an 
action,  but  not  a  false  assertion,  made  at  ran- 
dom, without  any  intention  to  hurt  anybody, 
the  quo  animo  constituting  the  gist  of  the  action. 
Ld.  Kenyon  expressed  his  unqualified  appro- 
bation of  the  principles  advanced  and  main- 
tained by  his  brethren. 

In  Gallagher  v.  Brunei,  6  Cow.,  846,  all  the 
cases  applicable  to  this  subject  are  considered, 
and  the  principles  establied  in  Parley  v.  Free- 
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man  are  fully  recognized.  The  action  in  that 
case  was  held  not  to  lie,  because  the  false  rep- 
resentation which  was  alleged  to  have  been 
made  did  not  *amount  to  an  assertion  [*39O 
of  a  fact  or  facts  as  existing  at  the  time.  The 
declaration  alleged  that  the  defendant,  intend- 
ing to  injure  and  defraud  the  plaintiffs,  and  to 
induce  them  to  sell  certain  goods  to  C.  &  H., 
falsely  represented  that  he  was  willing  to  in- 
dorse the  note  of  C.  &.  H.  It  was  held  that 
the  gravamen  of  this  case  was  nothing  more 
than  that  the  defendant  encouraged  the  plaint- 
iffs to  sell  their  goods  to  C.  &  H.,  and,  as  sure- 
ty, promised  to  indorse  their  notes;  and  that 
the  intention  of  the  defendant  not  to  fulfill  his 
engagement  was  not  among  the  fraudulent  acts 
which  will  render  a  party  liable  to  an  action ; 
that  it  was  an  attempt  to'make  him  responsi- 
ble as  for  a  tort,  upon  a  promise  which  was 
void  by  the  Statute  of  Frauds.  In  the  case  at 
bar  there  are  no  such  difficulties;  there  is  the 
assertion,  on  the  part  of  the  defendant,  of  an- 
unqualified  falsehood,  with  a  fraudulent  intent 
as  to  a  present  or  existing  fact,  and  a  direct, 
positive  and  material  injury  resulting  there- 
from to  the  plaintiff.  This  is  sufficient  to  sus- 
tain the  action.  There  is  no  misjoinder  of 
counts;  the  first  count  contains  a  great  deal  of 
surplusage,  and  is  very  inartificially  construct- 
ed; but  it  is  clearly  in  tort,  not  on  contract. 
The  motion  in  arrest  must  be  denied. 

There  is  no  ground  for  interfering  in  this 
case  with  the  verdict.  The  charge  of  the  judge 
is  not  given,  nor  is  it  complained  of.  It  must, 
therefore,  be  presumed  to  have  been  correct 
throughout.  Nor  does  it  appear  upon  what 
principle  the  damages  were  computed. 

It  is  not  material  whether  the  contract  of  the 
plaintiff  with  Seagraves  &  Wilson  was  binding 
upon  them  or  not;  the  evidence  estabished,  be- 
yond all  question,  that  they  would  have  ful- 
filled it  but  for  the  false  and  fraudulent  repre- 
sentations of  the  defendants. 

As  to  the  fact  of  the  defendants  having  made 
the  false  representations  alleged  in  the  declara- 
tion, it  was  for  the  jury  to  determine  upon  the 
evidence  given.  We  must  intend  that  they 
were  properly  instructed  upon  that  point  by 
the  court;  and  I  think  the  verdict  is  fully  war- 
ranted. 

Motion  in  arrest  and  for  a  new  trial  denied. 

Cited  in-6  N.  Y.,  408 ;  7  N.  Y.,  357 ;  80  N.  Y..  667 ;  66 
N.  Y.,  85 ;  2  Hun.,  493 ;  10  Hun,  221 ;  38  Barb.,  212  ;  46 
Barb.,  579 ;  61  Barb.,  509 :  5  T.  &  C.,  15 :  3  Daly,  96 ;  60 
How.  Pr.,  172 ;  13  Bank.  Reg.,  293;  107  Mass.,  566 ;  4tt 
Am.  Dec.,  615  (27  Me.,  427) ;  23  Am.  Rep.,  33  (06  N.  Y.,. 
82). 
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BURRALL  AND  HOFFMAN. 

Pledge  of  Accommodation  Bill,  for  Less  than  it* 
Face  —  Transfer  by  Holder,  for  Full  Value  — 
Payment  by  Indorser  —  Action  for  Surplus 
Against  Holder  must  be  by  Pledger. 

Where  an  accommodation  bill  is  pledged  for  less 
:han  its  face,  and  the  holder  transfers  it  and  receives- 
ts  full  value,  and  the  indorser  is  subsequently  com- 
pelled to  pay  it,  such  indorser  cannot  maintain  an 
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action  against  such  holder  for  the  surplus ;  the  ac- 
tion must  be  in  the  name  of  the  party  pledging  it; 
as  where  a  bill  of  exchange  was  drawn  by  K.  &  M. 
for  $1,500  on  the  K.  &  R.,  and  the  indorsement  of  G. 
&  B.  was  obtained  for  the  accommodation  of  the 
drawers  and  drawees,  and  the  drawees  pledged  the 
bill  for  $1,000  to  B.  &  H.,  who  subsequenty  trans- 
ferred it  to  D.  L.,  for  its  full  face,  and  received  the 
money,  and  D.  L-,  sued  the  indorser  and  recovered 
whole  amount  of  the  bill,  it  was  held,  that  an  action 
for  money  hadandreceived.brought  by  the  indors- 
ers  against  B.  &.  H..  to  recover  the  surplus,  would 
not  lie. 

Citation— 1  Eep.,  261. 

A  VERDICT  was  taken  in  this  cause  at  the 
Albany  Circuit  in  Aug.,  1828,  for  the 
plaintiffs,  for  the  sum  of  $601.79.  subject  to 
the  opinion  of  this  court  on  the  following  facts: 
In  Oct.,  1825,  Keeler  &  Mather,  a  mercantile 
firm  in  Albany,  drew  a  bill  of  exchange  on 
Keeler  &  Rogers,  a  firm  in  N.  Y.,  for  $1,500, 
payable  in  60  days,  procured  the  indorsement 
of  Gregory  &  Bain,  the  present  plaintiffs,  who 
indorsed  for  the  accommodation  of  the  drawers 
And  drawees,  and  transmitted  the  same  to 
Keeler  &  Rogers  to  raise  money  upon  it  for 
the  use  of  the  drawers  and  drawees,  who  were 
connected  in  business.  James  Keeler,  of  the 
firm  of  Keeler  &  Rogers,  received  $1,000  upon 
the  bill  from  Burrall  &  Hoffman,  the  present 
defendants,  and  deposited  the  bill  with  them  as 
security  for  the  advance.  Burrall  &  Hoffman, 
to  whom  the  fact  of  the  bill  being  an  accom- 
modation bill  was  not  disclosed,  transferred  it 
to  David  Leavitt,  and  received  the  full  face  of 
it.  Afterwards  Leavitt  sued  Gregory  &  Bain, 
the  indorsers  of  the  bill,  and  recovered  and  re- 
ceived the  amount  of  it, with  the  interest  there- 
of. Both  the  firms  of  Keeler  &  Mather  and 
Keeler  &  Rogers  are  insolvent,  and  have  as- 
signed all  their  property  to  the  plaintiff  and 
others  in  trust,  to  secure,  first,  their  confiden- 
tial, and  secondly,  their  business  debts.  The 
funds  assigned  are  not  sufficient  to  pay  the  first 
class  of  debts.  The  plaintiffs  declare  on  the 
common  money  counts  for  money  had  and  re- 
ceived, paid,  laid  out,  &c.,  and  money  lent. 

Mr.  J.  T.  B.  Van  Vechten,  for  plaintiffs. 
The  plaintiffs  stand  qua  sureties  for  the  pay- 
ment of  the  bill;  and  having  paid  it,  acquired 
a  remedy  against  the  other  parties  to  it  for  the 
whole  amount.  The  defendants  had  no  inter- 
est in  the  bill  beyond  the  $1,000  advanced  by 
them,  and  when  they  received  the  full  amount 
of  it,  they  became  liable  to  the  plaintiffs,  the 
payees  of  the  bill,  for  the  surplus  beyond  the 
3&2*]  sum  advanced  *by  the  defendants. 
Chit..  196;  12  East,  659;  7  T.R.,  711.  The  bill 
passed  to  the  defendants  by  the  indorsement  of 
the  plaintiffs;  hence  the  overplus  was  received 
to  their  use,  and  upon  payment  of  the  bill  to 
Leavitt,  they  had  the  right  to  demand  the  over- 
plus from  the  defendants.  1  Esp.,  261;  20 
-Johns.,  367.  The  bill  having  been  made  and 
indorsed  merely  for  the  accommodation  of 
Keeler  &  Rogers,  and  the  plaintiffs  having 
paid  the  money,  they  and  not  Keeler  &  Rogers 
were  equitably  entitled  to  recover  the  surplus, 
Keeler  &  Rogers  being  insolvent.  Nor  were 
the  assignees  of  Keeler  &  Rogers  en  titled  to  the 
money;  a  right  of  action  did  not  exist  until 
after  the  assignment;  it  accrued  on  the  pay- 
ment of  the  whole  bill,  and  not  before,  and  the 
•cestui  que  trusts  had  no  claim  upon  the  surplus, 
which  never  belonged  to  Keeler  &  Rogers, 
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and  had  been  paid  by  the  plaintiffs  them- 
selves. 

Mr.  J.  Anthon,  for  defendants.  None  but 
Keeler  &  Rogers  had  the  right  to  call  for  the 
surplus  of  the  bill  of  exchange  deposited  with 
the  defendants.  It  had  been  indorsed  by  the 
plaintiffs  for  the  accommodation  of  Keeler  & 
Rogers;  it  was  their  property,  and  the  whole 
privity  of  contract  was  between  them  and  the 
defendants.  The  plaintiffs  in  the  present  suit 
had  no  claim  upon  the  money  previous  to  the 
recovery  against  them,  and  such  recovery  cre- 
ates no  responsibility  on  the  part  of  the  defend- 
ants which  did  not  before  exist. 

The  action  should  have  been  in  the  names 
of  Keeler  &  Rogers,  for  the  benefit  of  the  plaint- 
iffs and  the  others,  as  assignees  of  Keeler  & 
Rogers. 

By  the  Court,  Marcy,  J.  The  question  pre- 
sented by  this  case  is,  whether  the  plaintiffs 
can  recover  the  excess  received  of  Leavitt  by 
the  defendants  over  the  $1,000  advanced  by 
them  to  James  Keeler  on  the  bill  of  exchange, 
which  was  deposited  as  security  for  that  ad- 
vance. That  the  defendants  hold  this  excess 
without  any  right  to  retain  it,  cannot  be,  and 
indeed  is  not,  contested;  but  it  is  contended 
that  the  plaintiffs  in  this  cause  have  not  the 
right  to  receive  it.  If  they  have  a  right  to  re- 
cover, it  is  not  on  the  bill  as  parties  to  it ;  as 
payees  and  first  indorsers,  they  must  look  for 
their  indemnity  *for  what  they  have  [*393 
been  compelled  to  pay  on  the  bill  to  the  draw- 
ers or  the  acceptors.  But  it  is  urged  that  the 
peculiar  circumstances  of  this  case  make  the 
defendants  the  trustees  of  the  plaintiffs,  for  the 
amount  they  have  received  beyond  the  sum  for 
which  the  bill  was  taken  as  security.  No  cases 
similar  to  this  as  to  the  facts  have  been  pre- 
sented to  the  court,  nor  have  I,  in  my  researches, 
found  any.  Those  which  have  a  bearing  upon 
it  do  not  afford  a  principle  that  will  justify  a 
recovery  by  the  plaintiffs  in  this  suit.  The 
count  for  money  had  and  received  has  justly 
been  a  favorite,  and  courts  have  gone  very  far 
in  supporting  it.  Some  learned  judges  have 
thought  too  far;  but  never,  I  apprehend,  has  it 
been  carried  to  the  length  asked  for  in  this  case. 
There  has  been  no  contract  or  dealing  between 
the  parties  to  this  suit  relative  to  the  subject  of 
it;  certainly  there  has  been  no  express  contract 
to  pay  on  the  part  of  the  defendants, and  there  is 
nothing  from  which  an  implied  promise  can 
be  raised.  Are  not  these  positions  warranted  by 
the  facts  in  the  case  ?  Keeler  &  Mather,  at 
Albany,  draw  their  bill  on  Keeler  &  Rogers, 
in  N.  Y.,  payable  to  the  plaintiffs,  procure  the 
indorsement  of  the  plaintiffs,  and  send  it  to 
Keeler  &  Rogers,  in  N.  Y. ,  for  them  to  raise 
money  upon;  one  of  the  firm  in  N.  Y.,  pledged 
the  bill  to  the  defendants  as  security  for  a  loan 
of  $1,000.  In  the  transactions,  the  plaintiffs 
were  wholly  unknown  to  the  defendants,  oth- 
erwise than  as  indorsers  of  the  pledged  bill. 
It  was  not  pretended  then,  nor  is  it  now,  that 
James  Keeler  acted  in  this  negotiation  as  the 
agent  of  the  plaintiffs,  nor  did  he,  in  fact,  so 
act.  What  he  did  was  done  for  his  firm,  or  the 
joint  firms  of  Keeler  &  Mather  and  Keeler  & 
Rogers.  The  defendants  transferred  the  bill 
to  Leavitt,  and  received  the  full  amount  of  it. 
The  moment  they  received  this  money,  they 
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held  the  $500,  the  excess  beyond  the  sura  for 
which  they  received  the  bill  as  security  in  trust 
for  some  one  ;  but  it  was  certainly  not  for  the 
plaintiffs,  because  the  bill  when  pledged  was 
not  theirs ;  nor  was  the  pledge  made  by  them 
or  their  agent.  They  had  not  then  paid  any- 
thing on  the  bill,  nor  were  they  liable  to  pay. 
The  defendants  became  liable  to  pay  the  de- 
394*]  mand  for  which  they  are  now  sued  be- 
fore there  was  any  pretense  of  claim  on  the 
part  of  the  plaintiffs.  James  Keeler,  who 
pledged  the  bill,  or  those  for  whom  he  acted, 
had  a  perfect  right  to  the  $500  the  instant  the 
full  amount  of  the  bill  was  received  of  Leavitt 
by  the  defendants.  Is  there  anything  in  the 
case  to  show  a  change  of  legal  liabilities  since 
the  amount  of  the  bill  was  paid  to  the  defend- 
ants ?  Such  change  could  only  be  effected  by 
some  express  agreement  of  the  parties  ;  but 
such  agreement  is  not  shown. 

This  case  is  so  unlike  that  of  Wiffen  v.  Roberts, 
1  Esp.,  261,  which  has  been  pressed  upon  the 
attention  of  the  court,  as  to  be  clearly  distin- 
guished from  it  in  principle.  In  that  case, 
Roberts  drew  a  bill  in  favor  of  Ould  on  Yates, 
who  accepted,  but  did  not  pay.  Wiffen,  the  in- 
dorsee, sued  Roberts.  The  defense  was,  that 
the  plaintiff  knew  that  it  was  an  accommoda- 
tion bill,  and  besides,  would  not  pay  the  full 
value  of  it.  Ld.  Kenyon  decided  that  where 
a  bill  is  given  for  money  really  due  from  the 
drawee  to  the  drawer,  or  is  drawn  in  the  regu- 
lar course  of  business,  the  indorsee,  though  he 
has  not  given  to  the  indorser  the  full  amount, 
may  recover  the  whole,  and  be  the  holder  of 
the  overplus  to  the  use  of  the  indorser.  But 
if  the  bill  is  an  accommodation  one,  and  known 
to  be  such  by  the  indorsee,  and  he  pays  but 
part  of  the  amount,  he  can  only  recover  the 
sum  actually  paid. ' 

If  the  bill  in  question  had  been  given  by 
Keeler  &  Mather  to  the  plaintiffs  for  money 
really  due,  or  in  the  regular  course  of  business, 
and  they,  as  indorsers,  had  passed  it  to  defend- 
ants for  $1,000,  the  defendants  could  have  col- 
lected of  the  acceptors  or  drawers  the  full 
amount  of  it,  and,  in  that  case,  they  would 
have  held  the  $500  as  trustees  of  the  plaintiffs, 
who  might  have  recovered  it  of  them  in  an  ac- 
tion for  money  had  and  received.  Under  these 
circumstances,  there  would  have  been  a  priv- 
ity of  contract  between  the  parties.  The  plaint- 
iffs then  would  occupy  the  place  that  James 
Keeler,  or  those  for  whom  he  acted,  now  oc- 
cupy. Then  the  defendants  would  have  re- 
ceived directly  from  the  plaintiffs  the  bill,  and 
would  have  been  liable  for  what  they  realized 
on  it  beyond  the  sum  advanced.  The  latter 
395*]  branch  of  *Ld.  Kenyon's  opinion  only 
goes  to  establish  the  principle  that  if  the  defend- 
ants had  known  the  circumstances  under  which 
this  bill  was  drawn  and  indorsed,  and  had 
brought  an  action  upon  it,  they  could  have  re- 
covered only  the  $1,000  which  they  had  actu- 
ally paid  for  it;  but  it  does  not,  therefore,  fol- 
low that  the  plaintiffs  in  this  suit,  under  the 
circumstances  of  this  case,  are  entitled  to  main- 
tain an  action  against  the  defendants  for  the 
overplus  received  by  them. 

On  the  whole,  I  am  of  opinion  that  the  defend- 
ants are  entitled  to  judgment, 
WEND.  2. 


BOUTON 

v. 
THE  PRESIDENT,  &c.,  OP  BROOKLYN. 

Assessment  for  Regulating  and  Paving  Streets — 
Error  in  Quantum  on  Certain  Lots  Cannot 
be  Corrected  by  Certiorari — Notice —  Waiver  of 
Objection  to — New  Notice  Unnecessary  on  Re- 
view of  Assessment. 

An  error  committed  in  the  assessment  of  the  ex- 
pense of  regulating  and  paving  streets  in  cities  and 
villages,  under  particular  statutes,  in  the  quantum 
of  the  assessment  upon  particular  lots,  and  not  in 
the  principle  upon  which  the  assessment  upon  par- 
ticular lote,  and  not  in  the  principle  upon  which  the 
assessment  is  made,  cannot  be  corrected  by  cer- 
tiorari. 

A  party  who  appeals  from  an  assessment,  and  is 
heard  on  such  appeal,  cannot  afterwards  object  to 
the  sufficiency  of  the  notice  of  the  assessment. 

After  a  review  of  an  assessment,  a  new  notice  for 
parties  interested  to  appear  and  object,  is  not  nec- 
essary. 

Citations— t  N.  Y.,  Stat.,  a,  90;  6  Id.,  ch.  224;  20 
Johns.,  430. 

ERROR  on  certiorari  to  the  President  and 
Trustees  of  the  Village  of  Brooklyn.  An 
order  was  made  by  the  trustees  for  regulating 
and  paving  Bridge  St.  from  Prospect  St.  to  the 
East  River,  which  was  accordingly  done,  and 
a  warrant  issued  to  the  assessors  of  the  village, 
to  make  an  estimate  of  the  expense,  and  to 
make  a  just  and  equitable  assessment  thereof 
among  the  owners  or  occupants  of  all  the  houses 
and  lots  intended  to  be  benefited,  in  proportion, 
as  nearly  as  might  be,  to  the  benefit  and  advan- 
tage which  each  should  be  deemed  to  acquire 
thereby.  The  assessors  estimated  the  expense 
at  $10,080.47,  and  assessed  the  same  upon  the 
lots  fronting  on  Bridge  St.,  charging  a  lot 
owned  by  the  plaintiff  in  error  with  the  sum  of 
$277.50.  July  20, 1826,  the  assessors  published 
a  notice  that  they  had  completed  the  assess- 
ment, and  that  they  would  meet  at  a  specified 
place  July  29,  to  review  the  same  and  hear  ob- 
jections. Bouton,  the  plaintiff  in  error,  and 
others,  appeared  and  objected.  The  objections 
not  being  allowed,  the  assessment  was  sent  to 
the  Board  of  Trustees  for  confirmation.  Aug. 
7,  1826,  Bouton  and  others  presented  a  remon- 
strance to  the  Board  against  the  confirmation 
of  the  assessment,  which  was  recommitted,  to 
the  assessors,  who  after  correcting  the  same 
by  adding  to  the  expense  an  additional  sum 
omitted  by  mistake,  returned  their  assessment 
to  the  Board,  who  confirmed  the  same. 

*Bridge  St.,  from  Prospect  St.  to  the  [*39« 
East  River,  crosses  or  intersects  five  streets, 
and  passes  through  a  range  of  heavy  sand  hills, 
commencing  at  about  York  St.,  the  street  next 
north  of  Prospect  St., and  extending  to  near  the 
East  River.  Prospect  St.  is  the  sixth  street 
from  the  river.  The  lot  of  Bouton  is  situated 
at  the  corner  of  Prospect  and  Bridge  Sts.,  ex- 
tending twenty-five  feet  on  Prospect  St.,  and 
seventy-five  feet  on  Bridge  St.  Most  of  the 
corner  lots  in  Bridge  St.,  between  Prospect  St. 
and  the  river,  are  similarly  situated,  fronting 
on  the  cross  streets,  and  lying  laterally  on 
Bridge  St.  All  the  lots  lying  between  Pros- 
pect St.  and  York  St.  the  next  cross  street,  are 
assessed  according  to  the  number  of  feet  they 
measure  on  the  street,  as  are  also  the  lots  lying 
below  York  St.,  down  to  the  river,  but  thelat- 
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ter  are  assessed  in  an  increased  ratio,  and  at  a 
greater  sum  per  foot  than  the  former.  The  ex- 
pense of  the  improvement  was  assessed  solely 
on  the  lots  fronting  on  Bridge  St. 

The  proceedings  of  the  trustees  to  enforce 
the  assessment  against  Bouton  were  suspended 
by  an  injunction,  and  a  certiorari  brought  to 
remove  them  to  this  court. 

Mr.  J.  Greenwood,  for  plaintiff  in  error, 
insisted  that  the  assessment  was  not  made  in 
conformity  to  the  principle  prescribed  by  the 
Statute  Relative  to  the  Village  of  Brooklyn, 
Stats.,  Vol.  VI.,  ch.  224,  that  the  assessment 
shall  be  made  among  the  owners  of  lots,  in 
proportion  to  the  advantage  which  each  shall 
be  deemed  to  acquire.  The  lots  on  the  five 
streets  intersected  by  Bridge  St.,  and  in  the 
vicinity  thereof,  should  have  been  made  to  bear 
a  proportion  of  the  expense,  inasmuch  as  they 
are  benefited  by  the  improvement.  And  the 
assessment  of  Bouton's  lot,  with  a  front  of  75 
feet,  and  a  depth  of  25  feet,  was  unequal  and 
unjust,  inasmuch  as  it  is  but  a  lot  of  25  by  75, 
fronting  on  Prospect  St. ,  and  not  on  Bridge 
St.  The  assessors  having  erred  in  the  principle 
upon  which  their  estimate  was  made,  it  will  be 
set  aside.  20  Johns. ,  430. 

The  notice  of  the  assessors  that  they  had 
completed  their  assessment  was  defective,  in 
not  stating  where  the  assessment  might  be  seen, 
previous  to  July  29,  and  was  too  short  in  giv- 
397*]  ing  *but  nine  instead  of  ten  days'  no- 
tice for  the  person  interested  to  appear  and  ob- 
ject. 

After  the  assessment  was  amended  by  the  as- 
sessors, a  new  notice  ought  to  have  been  given 
for  parties  to  appear  and  object,  such  amended 
assessment  being  equivalent  to  an  original  as- 
sessment. Whenever  the  rights  of  parties  are 
to  be  affected  by  proceedings  of  this  character, 
they  are  entitled  to  notice,  although  the  par- 
ticular statute  under  which  the  proceedings  are 
had  may  be  silent  on  the  subject.  15  Johns., 537. 

Mr.  C.  J.  Doughty,  for  defendants.  The 
owners  of  lots  on  the  streets  intersected  by 
Bridge  St.  ought  not  to  have  been  subjected 
to  the  expense  of  regulating  Bridge  St.,  for  if 
so  they  would  be  liable  to  a  double  assessment: 
first,  for  digging  Bridge  St.  through  the  sand 
hills,  and  afterwards  for  regulating  the  streets 
on  which  their  lots  are  situated.  The  regulat- 
ing and  paving  a  street  is  distinguishable  from 
the  opening  or  a  street.  In  the  former  case,  the 
expense  is  chargeable  only  upon  the  owners  of 
lots  fronting  on  the  streets;  in  the  latter,  the 
improvement  extending  its  advantages  to  all 
property  in  its  vicinity,  its  expenses  may  with 
propriety  be  charged  upon  lots  not  immediately 
lying  on  the  street.  The  assessment  of  Bouton's 
lot,  with  a  front  of  75  feet  on  Bridge  St.,  al- 
though but  25  feet  deep,  was  correct.  It  is  an 
inconvenience  counterbalancing  the  advantage 
of  owning  a  corner  lot. 

No  particular  time  of  notice  is  required  for 
the  owners  to  view  the  assessment.  All  objec- 
tion, however,  on  this  ground,  and  for  not 
specifying  where  the  assessment  might  be  seen, 
is  waived  by  the  appearance  of  the  party,  and 
the  making  of  his  objections.  There  was  no 
necessity  of  notice  of  the  corrected  assessment, 
for  no  alteration  was  made  as  it  affected  the 
objector. 

By  the  Court,  Savage,  Gh.  J.  By  the  return 
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to  the  certiorari  in  this  case,  it  appears  that  an 
application  was  made  to  the  trustees  for  pitch- 
ing and  paving  Bridge  St. ,  f  rom  *Pros-  [*398 
pect  St.  to  the  East  River;  that  the  work  was- 
done;  that  an  estimate  was  duly  made,  and 
afterwards  an  assessment  of  the  expense,  in 
which  the  plaintiff  was  assessed  $277.50.  He 
complains  of  this  on  two  grounds:  1.  That  the 
assessment  was  not  made  upon  the  principle 
contained  in  the  statute,  and  2.  That  the  pro- 
ceedings^were  irregular  for  want  of  due  notice. 

The  Village  of  Brooklyn  was  incorporated 
in  1816,  and  additional  powers  were  given  to 
the  trustees  in  1824.  Stats.,  Vol.  IV.,  a,  90, 
and  Vol.  VI.,  ch.  224.  By  the  3d  section  of 
the  latter  Act,  the  trustees  are  to  order  and  di- 
rect the  pitching  and  paving  the  streets,  and  to 
cause  a  just  and  equitable  assessment  to  be 
made  of  the  expense  among  the  owners  or  oc- 
cupants of  all  the  houses  and  lots  intended  to 
be  benefited  thereby,  in  proportion,  as  nearly 
as  may  be,  to  the  advantage  which  each  shall 
be  deemed  to  acquire.  The  plaintiff,  and  some 
others,  complained  of  the  assessment  as  unjust, 
because  the  assessors  had  considered  all  the 
property  as  equally  benefited.  The  assessment 
was  confirmed  by  "the  trustees.  In  the  case  of 
LeRoyv.  Mayor  ofN.  F.,20  Johns.,  430,  under 
a  statute  nearly  similar  in  its  phraseology,  it 
was  decided  that  this  court  has  power  to  estab- 
lish the  principle  as  to  the  persons  to  be  as- 
sessed, but  the  quantum  of  the  benefits  is  a  sub- 
ject for  the  discretion  of  the  assessors.  It  is  not 
denied  that  the  lot  of  the  plaintiff  is  benefited, 
but  the  complaint  is,  that  it  is  not  equally  bene- 
fited with  the  lots  in  the  sand  hills.  It  seems 
to  me,  therefore,  that  this  court  has  no  power 
to  correct  the  error,  if  it  has  been  committed. 
It  consists,  if  at  all,  in  the  quantum  of  the  as- 
sessment upon  the  plaintiff 'slot,  which  is  a  sub- 
ject over  which  we  have  no  jurisdiction.  On 
this  point,  therefore,  we  cannot  interfere. 

2.  Was  there  sufficient  notice?  An  appeal 
is  given  to  the  party  conceiving  himself  ag- 
grieved, in  the  manner  provided  by  the  3d  sec- 
tion of  the  Act  of  1816.  By  that  section,  such 
person  may  appeal  from  the  assessors  to  the 
trustees  of  the  village,  in  ten  days  after  the 
assessment  is  made  and  public  notice  thereof 
given,  giving  notice  to  the  assessors,  &c.  If  an 
appeal  may  be  made  within  ten  days,  surely 
the  assessment  ought  not  to  be  confirmed  till 
after  the  expiration  *of  ten  days.  Only  [*399 
nine  days'  notice  was  given  in  this  case;  but  as 
the  plaintiff  within  that  time  did  appeal,  and 
had  the  benefit  of  a  hearing  before  the  trustees, 
he  comes  too  late  to  object  to  a  want  of  due 
notice.  It  appears  that  the  trustees,  instead  of 
deciding  iwtanter,  referred  the  matter  back  to 
the  assessors,  and  then  confirmed  the  assess- 
ment without  any  further  notice  being  given. 
No  other  notice  was  necessary,  nor  needed  they 
to  have  referred  it  back.  They  might  have  con- 
firmed it  without  such  reference;  and  I  see  no 
object  in  giving  further  notice,  as  the  party 
bad  an  opportunity  of  being  heard  before  the 
trustees,  the  appellate  jurisdiction,  for  which 
purpose  the  notice  is  required  to  be  given. 

/  am  of  opinion,  therefore,  that  the  proceedings 
of  the  trustees  ought  to  be  confirmed. 

Cited  In— 15  Wend.,  209:  23  Wend.,  283;  39  N.  Y.,  88; 
6  Trans.  App.,  133;  1  Hun, 667;  21  Barb., 664;  48  Barb., 
177;  33  How.  Pr.,  153. 
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Covenant  to  Convey  Land — Breach  of,  Before 
Payment  of  any  Part  of  Consideration —  W hen 
Action  for  Damages  Lies — Pleading — Evidence 
of  Waiver  of  Condition  Precedent — Admissi- 
bility  of. 

Where  the  payment  of  money  is  a  condition  pre- 
cedent to  the  performance  of  a  covenant  to  convey 
land,  a  waiver  of  the  condition  cannot  be  given  In 
evidence  in  support  of  a  declaration  for  breach  of 
the  covenant  averring:  performance. 

A  bona  fide  vendor,  believing:  he  has  title,  cove- 
nanting to  convey  land,  and  discovering,  before  any 
part  of  the  consideration  money  is  paid,  a  defect  in 
Ji  is  title,  is  not  liable  to  damages  for  refusing  to 
convey.  If.  however,  he  acts  mala  fide,  and  refuses 
to  convey  because  the  property  has  increased  in  val- 
ue, and  with  a  view  or  putting  the  enhanced  value 
.  into  his  own  pocket,  he  is  liable  to  an  action  for 
damages. 

Citations— 8  Johns.,  392 :  9  Johns.,  115,324:3  Johns., 
628;  1  Johns.  Ch.,82;  3  T.  R.,  590;  15  Johns.,  204;  4 
Cow.,  568;  3  Cai.,  111,115:  4  Johns.,  1 ;  5  Johns.,  49, 
85 ;  7  Johns.,  173,  *S8 :  13  Johns.,  50, 105 ;  4  Ball.,  441 ; 
2  Mass.,  433,  455 ;  3  Mass.,  523;  3  Wheat.,  62,  n.  c;  4 
Mass.,  627 ;  2  Bl.,  1078 ;  6  Wheat.,  109. 

THIS  was  an  action  of  covenant,  tried  at  the 
Tompkins  Circuit,  in  Jan.,  1828,  before 
the  Hon.  Samuel  Nelson,'  one  of  the  Circuit  Js. 
Nov.  17,  1817,  the  defendant  entered  into  an 
agreement  under  seal  to  convey  to  the  plaintiff, 
by  a  good,  perfect  and  sufficient  warranty 
deed,  129f  acres  of  land  situate  in  the  County 
of  Tioga,  on  the  payment  of  the  sum  of  $259.- 
50  by  installments,  viz.  :  one  fifth  of  the  sum 
in  4  years  from  June  2,  1817,  and  the  residue 
in  4  equal  annual  payments  thereafter,  with 
interest,  and  on  condition  that  the  plaintiff 
should,  within  nine  months  from  the  date  of 
the  agreement,  cause  a  dwelling-house  to  be 
built  on  the  land,  and  should  put  an  actual 
settler  on  the  land,  and  keep  him  continually 
on  the  same.  The  agreement  came  to  John  C. 
4OO*J  *Hayt  by  assignment  in  Jan.,  1819. 
About  the  time  that  the  first  installment  fell 
due,  it  was  offered  to  be  paid  to  an  accredited 
agent  of  the  defendant,  who  declined  to  receive 
it,  on  the  ground  that  there  was  a  mistake  on 
the  part  of  the  defendant  as  to  the  title  to  the 
land.  Mar.  8,  1822,  Hayt,  the  holder  of  the 
agreement,  paid  to  the  defendant  $102.15  in 
full  of  the  first  installment  and  the  interest 
then  due,  which  was  indorsed  on  the  agree- 
ment. Some  difficulty  as  to  the  title  to  the  land 
was  then  suggested,  upon  which,  the  money 
was  returned  to  Hayt,  the  indorsement  stricken 
out,  and  a  memorandum  made  on  the  agree- 
ment, signed  by  the  defendant,  to  the  purport 
that  he  had  agreed  with  Hayt  to  take  no  •ad- 
vantage of  him  in  consequence  of  the  payments 


not  having  been  made  when  due,  they  having 
agreed  to  settle  the  business  amicably.  In  May, 
1824,  Hayt  again  offered  the  defendant  to  pay 
him  what  was  due  upon  the  contract,  who  re- 
plied he  could  not  receive  it,  as  there  was  a 
question  about  the  title.  On  the  trial  of  the 
cause,  a  letter  of  the  defendant,  bearing  date 
in  Dec.,  1827,  was  produced,  in  which  he  ad- 
mitted, that  though  he  had  a  warranty  deed  of 
the  land,  he  had  learned,  subsequent  to  his 
purchase,  that  previous  to  the  conveyance  to 
him,  his  grantor  had  already  conveyed  away 
the  land.  It  was  also  proved  by  an  agent  of  the 
defendant,  who  entered  into  the  contract  in 
question  as  the  attorney  of  the  defendant,  that 
at  that  time,  he  and  the  defendant  both  sup- 
posed that  the  defendant  bad  a  good  title  to 
the  land  ;  and  it  was  admitted  that  the  defend- 
ant had  a  deed  of  the  premises  in  question, 
bearing  date  in  May,  1814,  executed  to  him  by 
one  Le.wis,  and  that  Lewis  had  previously  con- 
veyed the  same  premises  to  another  person,  of 
which,  however,  the  defendant  had  no  knowl- 
edge when  he  contracted  with  the  defendant. 

An  action  was  brought  on  the  agreement  for 
the  refusal  to  convey.  The  declaration  con- 
tains two  counts.  In  the  first,  after  setting  out 
the  contract,  a  general  performance  is  averred 
on  the  part  of  the  plaintiff  of  all  things  on  his 
part  to  be  done  and  performed,  and  a  non-per- 
formance on  the  part  of  the  defendant  is  al- 
leged. In  the  second,  it  is  averred  specially, 
that  within  nine  months  from  the  date  of  the 
contract,  *the  plaintiff  caused  a  dwell-  [*4O1 
ing-house  to  be  built  on  the  land,  that  he  put 
an  actual  settler  on  the  land,  and  kept  him  con- 
stantly there,  and  that  he  tendered  and  offered 
to  pay  to  the  defendant  the  respective  install- 
ments, with  interest,  as  they  fell  due.  The  de- 
fendant pleaded  non  estfactum,  and  to  the  first 
count  specially,  that  the  plaintiff  had  not  per- 
formed all  things  in  the  contract  contained  on 
his  part  to  be  done,  negativing  the  averment  in 
the  count.  To  the  second  count,  he  pleaded 
three  special  pleas,  denying  and  taking  issue 
upon  the  material  averments  in  the  count.  The 
first  plea  is,  that  the  defendant  did  not  cause 
a  dwelling-house  to  be  erected  on  the  land;  the 
second,  that  he  did  not  put  an  actual  settler 
thereon  ;  and  the  third,  that  he  did  not  tender 
and  offer  to  pay  the  several  installments,  &c. 

The  facts  above  stated  having  been  proved 
on  the  trial  of  the  cause,  and  the  plaintiff  hav- 
ing rested,  the  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  plaintiff  had  failed  in 
in  proving  the  issues  joined  in  the  cause.  His 
Honor,  the  presiding  judge,  reserved  the  ques- 
tion. The  plaintiff  then  offered  to  prove  the 


NOTE.— Covenant  to  convey— Breach  by  bona  flde 
vendor  because  of  discovery  of  a  defect  in  his  title- 
Measure  of  damages. 

Only  nominal  damages  canbe  recovered  for a  breach 
of  a  covenant  to  convey,  made  by  one  in  good  faith, 
because  of  the  discovery  of  a  defect  in  the  title.  In 
addition  to  the  above  case  of  Baldwin  v.  Munn.  see 
Ganger  v.  \\Vu  ver,  20  N.  Y.,  140  ;  Pumpellv  v.  Phelps. 
40  N.  Y.,  59 ;  Peters  v.  McKeon,  4  Den.,  546 ;  Margraf 
v.  Muir,  57  N.  Y..  155;  Cockroft  v.  N.  Y.  &  H.  Ky. 
Co.,  69  N.  Y.,  201;  Drake  v.  Baker,  34  N.  J.  L., 
358;  Sween  v.  Steele,  5  Iowa,  352;  Flureau  v.  \Vil- 
kins,  2  W.,  Black..  1078;  Worthington  v.  Warring- 
ton,  8  Com.  B.,  134 ;  Sikes  v.  Wild,  1  Best  &  Smith, 
594. 

Where  the  purchaser  has  paid  the  purchase  m<»n •;/. 
he  may  recover  it  with  interest.  Peters  v.  McKeon,  4 
Den.,  54tt ;  Fletcher  v.  Button,  6  Barb.,  646 ;  Nelson 
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v.  Heermans,  11  Weekly  Dig.,  48.  But  see  Dimmick 
v.  Lockwood,  10  Wend.,  142.  «ot«. 

But  where  the  venditr  covenants  to  stll  lands,  to 
which  he  fcnoirs  that  his  title  fr  defective,  he  is  bound 
to  make  good  to  the  purchaser  the  loss  of  his  bar- 
gain, white  v.  Madison,  28  N.  Y.,  124 ;  Fletcher  v. 
Button.  6  Barb.,  650;  Bush  v.  Cole,  28  N.  Y..  261; 
Pumpelly  v.  Phelps,  40  X.  Y..  67,  and  cases  cited  ; 
Blanclmrd  v.  Kly,  _'l  Wt-iul..  346;  Bui-well  v.  Jack- 
son, 9  N.  Y.,  535;  Driggs  v.  Dwight,  17  Wond..  74 : 
Kill  v.  Hobart,  16  Me..  164;  Lewis  v.  Lee,  15  Ind.. 
499;  McNair  v.  Crompton.  35  Pa.  St.,  23;  Wilson  v. 
Spencer,  11  Leigh,  2«1 ;  Hundley  v.  Chambers,  1  Lit  I.. 
358 ;  Hoppins  v.  Grazebrook.  6  Barn.  &  C.,  31 ;  Rob- 
inson v.  Harman,  1  Exch.,  850  ;  Hopkins  v.  Lee,  19 
U.  S.  (6  Wh.),  109. 

Stv.  grin-mlly.  on  tho  measure  of  damages,  the 
leading  case  of  Staats  v.  Ten  Eyck,  3  Cai.,  Ill,  iwte. 
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value  of  the  land  June  2,  1825,  the  time  when 
the  last  installment  fell  due,  claiming  to  recover 
the  increased  value  of  the  land  beyond  the  con- 
tract price.  This  evidence  was  objected  to  by 
the  defendant,  but  received  by  the  judge,  re- 
serving the  question,  and  a  verdict  was  taken 
for  the  plaintiff  for  the  sum  of  $154,  being  the 
increased  value  of  the  land  June  2,  1825,  be- 
yond the  contract  price,  subject  to  the  opinion 
of  the  Supreme  Court ;  and  it  was  agreed  that 
if  the  plaintiff  ought  to  have  been  nonsuited 
on  the  trial,  then  judgment  of  nonsuit  should 
be  entered,  and  if  the  plaintiff  was  entitled  to 
recover  the  increased  value,  then  the  verdict 
should  stand,  otherwise  the  verdict  should  be 
reduced  to  nominal  damages. 

Mr.  J.  A.  Collier,  for  plaintiff.  It  being 
admitted  that  the  defendant  had  no  title  to  the 
land,  it  was  out  of  the  power  of  the  plaintiff 
to  perform  that  part  of  the  agreement  by  which 
he  was  required  to  build  a  house,  and  to  put  a 
settler  on  the  land;  and  he  was  prevented  from 
doing  so  through  the  fault  of  the  defendant  in 
contracting  to  convey  land  to  which  he  had  no 
4O2*]  *title;  and  the  plaintiff  having  tendered 
payment  of  the  money,  he  had  done  all  that 
could  be  required  of 'him,  and  was  entitled  to 
his  action. 

If  the  non-performance  of  the  plaintiff  could 
be  alleged  in  avoidance  of  the  agreement,  such 
defense  being  set  up  by  way  of  avoidance,  and 
as  a  condition  which  worked  a  forfeiture,  the 
defendant  held  the  affirmntive,  and  the  burden 
of  proof  rested  upon  him.  Wood.,  151  ;  17 
Johns.,  70  ;  20  Id.,  181-183. 

The  acceptance  of  the  money,  or  the  refusal 
to  accept,  upon  the  sole  ground  that  the  defend- 
ant had  no  title,  amounted  either  to  a  waiver 
of  the  condition,  or  afforded  presumptive  evi- 
dence of  its  performance.  1  Phil.  Ev.,  118;  15 
Johns.,  479;  10  Id.,  402;  8  Id.,  474:  3  Id.,  528; 
7  Id.,  476  ;  3  Johns.  Cas.,  243;  7  Cow.,  50. 

The  plaintiff  might  claim  the  difference  be- 
tween  the  contract  price  and  the  value  of  the 
land  at  the  time  when  the  plaintiff  would  have 
been  entitled  to  his  deed.  This  is  the  rule  of 
damages  on  failure  of  a  contract  relative  to 
personal  property,  and  it  equally  applies  to 
real  estate.  7  Cow.,  681  ;  6  Wh.,  118. 

Mr.  S.  Stevens,  for  defendant.  The  plaint- 
iff ought  to  have  been  nonsuited  on  the  trial, 
having  failed  in  proving  the  issues.  It  was  not 
competent  to  him  to  rely  on  the  waiver  of  the 
defendant  as  to  the  payment  of  the  money;  his 
action  was  on  the  covenant,  he  claimed  to  re- 
cover, averring  a  full  performance  of  its  con- 
ditions on  his  part,  and  without  proof  of  the 
material  averments  in  his  declaration,  he  was 
not  entitled  to  sustain  his  action.  If  the  plaint- 
iff had  a  right  of  action  under  the  circum- 
stances of  the  case,  he  should  have  declared 
specially,  so  that  the  defendant  might  have 
known  what  he  was  called  upon  to  answer.  8 
Mass.,  388  ;  9  Johns..  115  ;  8  Id.,  392;  3  T.  R., 
590,  1  note.  Besides,  there  is  no  evidence  of  a 
waiver  of  all  the  installments. 

There  was  no  inability  on  the  part  of  the  de- 
fendant to  comply  with  his  covenant.  He  had 
covenanted  to  convey  to  the  plaintiff  by  a 
good,  perfect  and  sufficient  warranty  deed  ; 
and  admitting  that  a  covenant  of  seisin  would 
4O3*]  have  been  broken  *the  instant  the  deed 
had  been  executed,  still  the  defendant  cannot 
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set  up  the  inability  of  the  plaintiff  to  convey, 
until  he  has  shown  a  full  compliance  on  his 
part.  Performance  by  him  was  a  condition 
precedent. 

The  plaintiff,  by  his  refusal  to  accept  the 
consideration  money,  and  his  omission  to  ex- 
ecute a  deed,  cannot  have  incurred  a  greater 
responsibility  than  he  would  have  been  under 
had  he  executed  the  deed.  In  that  case  he 
would  have  been  liable  for  the  consideration 
money  and  the  interest,  on  refunding  which  to 
his  grantee,  he  would  have  been  discharged, 
and  would  not  have  been  obliged  to  pay  for  the 
increased  value  of  the  land.  The  plaintiff  then 
would  have  been  entitled  to  recover  only  what 
he  had  paid  ;  and  now,  nothing  having  been 
paid,  he  is  entitled  to  recover  nothing.  2  Wh. 
63-65  ;  3  Cai.,  Ill,  114 ;  5  Johns.,  85 ;  2  Id., 
207;  10  Id.,  203;  16  Id.,  267.  The  vendor, 
without  any  fraud  on  his  part,  was  incapable 
of  making  a  good  title.  When  he  entered  into 
the  contract,  he  supposed  he  had  title.  The 
plaintiff  shows  no  injury  sustained,  and  is  not 
entitled  to  damages  for  the  loss  of  his  bargain, 
without  fault  or  fraud  on  the  part  of  the  vend- 
or. 2B1.,  1078.  He  is  only  entitled  to  an  in- 
demnity for  any  actual  injury  he  has  sustained, 
without  regard  to  the  profits  he  has  failed  to 
make  ;  and  no  injury  being  shown,  he  is  not 
entitled  to  recover. 

By  the  Court,  Sutherland,  J.  Under  the 
pleadings  in  the  cause,  the  affirmative  of  all 
the  issues  was  held  by  the  plaintiffs.  The  pleas 
were  nothing  more  than  a  denial  of  the  material 
allegations  in  the  declaration ;  they  concluded 
to  the  contrary,  and  formed  perfect  issues. 

The  plaintiff  did  not  attempt  to  sustain  the 
averrment  in  his  declaration,  but  offered  evi- 
dence to  show  a  waiver  of  performance  on  the 
part  of  the  defendant ;  and  the  first  question 
which  arises  is,  whether  such  evidence  was 
competent  under  the  pleadings. 

The  case  of  Phillips  v.  Rose,  8  Johns. ,  392, 
is  precisely  in  point.  The  plaintiffs  in  that  case 
had  covenanted  with  the  defendant  to  build  a 
mill  in  a  certain  place  and  by  a  specified  time. 
In  an  action  upon  the  covenant,  *they  [*4O4 
averred  they  erected  the  mill  at  the  place  and 
by  the  time  mentioned  in  the  agreement.  It 
was  held, that  evidence  that  the  mill  was  erect- 
ed at  a  different  place  and  after  the  time,  by 
the  consent  and  agreement  of  the  defendant, 
did  not  support  the  declaration.  The  court  re- 
mark that  the  contract  must  be  proved  as  it  is 
laid,  or  the  defendant  has  no  notice  of  what  he 
is  called  upon  to  answer.  Evidence  that  the 
contract  was  enlarged  by  a  parol  agreement 
will  not  support  the  declaration. 

The  same  doctrine  was  held  in  Freeman  v. 
Adams,  9  Johns.,  115.  That  was  an  action  of 
debt  upon  an  arbitration  bond.  The  defendant 
after  craving  oyer  of  the  bond  and  condition, 
pleaded  that  the  arbitrators  did  not  make  ,an 
award  in  the  time  limited  by  the  condition  of 
the  bond.  The  plaintiff  replied  that  the  time 
for  making  the  award  was  enlarged  by  agree- 
ment, under  the  hands  and  seals  of  the  parties, 
and  that  the  award  was  made  within  the  en- 
larged time.  The  defendant  demurred  to  the 
replication,  and  the  demurrer  was  sustained 
by  the  court.  The  court  held  that  the  remedy 
of  the  party  was  upon  the  submission  implied 
in  the  agreement  to  enlarge  the  time.  They 
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referred  to  the  case  of  Phillips  v.  Rose,  as  an 
authority  to  show  that  if  a  contract  be  changed, 
you  must  not  declare  on  the  original  contract; 
and  it  is  observed  that  there  is  a  wide  differ- 
ence between  the  case  of  a  suit  to  enforce  the 
original  contract  in  consequence  of  such  sub- 
sequent agreement,  and  a  plea  of  discharge  by 
the  obligee  from  a  strict  and  literal  compliance 
with  the  obligation,  according  to  the  doctrine 
in  Fleming  v.  Gilbert,  3  Johns.,  528,  and  in 
Keating  v.  Price,  I  Johns.  Cas.,  22. 

In  Little  v.  Holland,  3  T.  R,  590,  the  plaint- 
iff had  covenanted  to  build  two  houses  by  a 
certain  time  for  £500.  In  an  action  of  cove- 
nant for  the  money,  he  averred  that  the  houses 
were  built  within  the  time.  It  was  held  that 
evidence  of  an  enlargement  of  the  time  by  pa- 
rol  agreement, and  that  the  houses  were  finished 
within  the  enlarged  time  did  not  support  the 
declaration.  The  case  of  Brown  v.  Goodman, 
in  a  note  to  Little  v.  Holland,  maintains  the 
same  doctrine.  These  cases  are  both  referred 
to  by  this  court  in  Phillips  v.  Rose,  and  Free- 
man v.  Adams,  as  solemnly  and  definitely  set- 
4O5*]  tling  *this  point.  The  same  principle 
was  also  recognized  in  Hasbrouck  v.  Tappen,  15 
Johns.,  204,  and  expressly  adjudged  in  Jewell 
v.  Schroeppel,  4  Cow.,  566.  The  evidence,  there- 
fore, did  not  support  the  declaration,  and  the 
plaintiff  should  have  been  nonsuited. 

But,  secondly,  if  the  action  could  be  sus- 
tained, what  would  be  the  rule  of  damages  in 
such  a  case?  The  defendant  was  a  bona  fide 
vendor  ;  he  covenanted  in  good  faith  to  con- 
vey the  premises  to  the  plaintiff,  believing  at 
the  time  that  his  title  was  good  ;  before  any 
part  of  the  consideration  money  was  paid,  he 
discovered  the  defect  in  his  title,  and  refused 
to  receive  the  purchase  money,  and  nothing 
has,  in  fact,  been  paid  by  the  plaintiff. 

Where  land  is  actually  conveyed  with  cov- 
enants of  seisin,  general  warranty  and  quiet  en- 
joyment and  the  consideration  money  is  paid, 
the  vendee,  upon  eviction,  can  recover  only 
the  consideration  paid,  with  interest  for  six 
years,  and  the  costs  of  defending  the  suit 
which  terminated  in  his  expulsion.  The  meas- 
ure of  damages  is  the  value  of  the  land  at  the 
time  of  the  sale,  and  not  at  the  time  of  the 
eviction  ;  and  the  price  agreed  upon  by  the 
parties  is  conclusive  evidence  of  such  value.  If 
the  vendee  were  not  responsible  to  the  true 
owner  for  the  mesne  profits,  no  interest  could 
be  allowed  ;  the  use  of  the  land  would  be  con- 
sidered equivalent  to  the  use  of  the  money  ; 
but  not  being  responsible  for  the  profit  of  the 
land  for  six  years,  he  must  be  allowed  interest 
on  the  money  paid  by  him  for  the  same  period, 
or  he  will  not  be  indemnified. 

This  doctrine  is  fully  established  in  this 
court.  It  was  very  elaborately  considered  by 
Ch.  J.  Kent,  in  Staats  v.  Exi-s.  of  Ten  Eyck,  8 
Cai.,  Ill,  on  the  ground  of  principle  and  au- 
thority, and  has  been  sanctioned  and  confirmed 
by  many  subsequent  cases.  4  Johns.,  1  ;  5  Id., 
49,  85  ;  7  Id.,  173  ;  9  Id.,  324  ;  13  Id.,  50  ;  4 
Dall.,  441  ;  2  Mass.,  433,  455  ;  3  Id.,  523.  2 
Wh.,  62,  note  c,  where  all  the  cases  upon  this 
point  in  the  different  state  courts  are  well  col- 
lected. In  an  action  on  the  covenant  against 
incumbrances  in  a  deed,  the  plaintiff  can  re- 
cover only  the  amount  paid  by  him  to  extin- 
guish the  incumbrance;  but  if  he  has  paid  noth- 
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ine,*  no  matter  what  the  amount  of  [*4O(J 
the  lien  may  be,  he  can  recover  nominal  dam- 
ages only.  Delavergne  v.  Norris,  7  Johns.,  358; 
4  Mass.,  627 ;  13  Johns.,  105.  If  these  prin- 
ciples are  just  in  relation  to  the  covenant  of 
general  warranty,  and  of  quiet  enjoyment,  and 
against  incumbrances,  I  do  not  perceive  why 
they  are  not  equally  applicable  to  the  covenant 
to  convey,  where  the  covenantor  has  acted  in 
good  faith,  and  refuses  to  convey  because  his 
title  has  in  fact  failed. 

The  reasons  which  are  urged  with  so  much 
force  by  Ch.  J.  Kent,  in  Staats  v.  Ten  Eyck,  3 
Cai.,  115,  in  favor  of  the  rule  of  damages 
adopted  in  that  case,  certainly  apply  with  at 
least  equal  force  to  the  case  in  question.  He 
observes  that  no  prudent  man  would  venture 
to  sell  his  property,  if  there  was  no  limit  to  the 
damages  for  which  he  would  be  responsible  in 
the  event  of  a  failure  of  his  title.  He  asks.who. 
for  the  sake  of  £100,  would  assume  the  hazard 
of  repaying  as  many  thousands,  to  which  val- 
ue the  property  might  rise  by  causes  not  fore- 
seen by  either  party,  and  which  increase  in 
value  would  confer  no  right  on  the  grantor  to 
demand  a  further  sum  of  the  grantee?  And  he 
says  the  safest  general  rule  is,  to  limit  the  re- 
covery as  much  as  possible  to  an  indemnity  for 
the  actual  injury  sustained,  without  regard  to 
the  profits  which  the  plaintiff  has  failed  to 
make.  The  same  rule  is  laid  down  by  DeGrey, 
Ch.  J.,  in  Fleureau  v.  Tftornhill,  2 Bl.,  1078.  He 
says,  upon  a  contract  for  a  purchase  (of  land), 
if  the  title  proves  bad,  and  the  vendor  is,  with- 
out fraud,  incapable  of  making  a  good  one,  I 
do  not  think  the  purchaser  can  be  entitled  to 
any  damages  for  the  fancied  goodness  of  the 
bargain  which  he  supposes  he  has  lost. 

If  the  vendor  acts  in  bad  faith,  and  refuses 
to  convey  because  the  property  has  increased 
in  value,  and  with  a  view  of  putting  the  en- 
hanced value  in  his  own  pocket,  it  becomes  a 
case  of  fraud,  and  the  plaintiff  would  clearly 
be  entitled  to  compel  a  specific  performance  in 
equity,  or  to  recover  by  way  of  damages  the 
difference  between  the  contract  price  and  the 
enhanced  value  when  the  conveyance  should 
have  been  made. 

*The  Supreme  Court  of  the  U.  S.,  [*4O7 
in  Hopkins  v.  Lee,  6  Wh.,  109,  it  is  true,  appear 
to  have  held  that  when  the  vendor  fails  to  con- 
vey according  to  his  contract,  the  measure  of 
damages  is  the  value  of  the  land  at  the  time  of 
the  breach,  and  not  the  price  fixed  in  the  con- 
tract. Lee,  in  that  case,  had  sold  and  conveyed 
to  Hopkins  an  estate,  for  which  Hopkins  was 
to  pay,  in  part,  in  other  lands  at  settled  prices. 
He  failed  to  convey,  and  the  action  was  for  a 
breach  of  that  covenant.  It  will  be  perceived 
that  this  was,  substantially,  a  case  of  exchange 
of  lands.  Very  different  considerations  may  be 
applicable  to  such  a  case,  from  the  ordinary 
case  of  a  mere  failure  to  convey  where  the  con- 
sideration money  has  not  been  paid.  It  is  also 
to  be  remarked,  that  the  rule  of  damages  upon 
an  eviction  of  real  estate  does  not  appear  to 
have  been  settled  in  that  court  when  the  case 
of  Lee  v.  Hopkins  was  decided.  Here  the  rule 
is  settled,  and  it  appears  to  me  to  control,  by 
the  force  of  analogy,  the  decision  of  this  cause. 

Judgment  of  nonsuit  must  be  entered  on  the 
first  ground  which  was  considered,  according  to 
the  stipulation  of  the  case. 
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Covenant— non-fulfillment,  damage*.— Cited  in— 10 
Wend.,  149 ;  14  Wend.,  41 ;  21  Wend.,  346, 460 ;  2  Hill, 
116.  488;  4  Den.,  550;  20  N.  Y.,  144;  28N.  Y.,  270;  40 
N.Y.,66;  42N.Y..175:  69N.Y..204;  14Hun,385; 
6  Barb.,  649 ;  17  Barb.,  265 ;  24  Barb.,  104 ;  39  Barb.,  64 ; 
43  Barb..  474 :  46  How.  Pr.,  408 :  10  Abb.  N.  S.,  495 ;  1 
Duer,  352 :  34  Am.  Dec.,  253.  264 ;  37  Am.  Dec.,  731  (4 
Ala.,  21);  1  Am.  Rep.,  510 ;  4  Am.  Rep.,  494  (21  Mich., 
887);  5  Am.  Dep.,  482  (43  Miss.,  Ill) ;  17  Am.  Rep.,  684 
(58  Mo.,  41);  20  Am.  Rep.,  679  (65  Mo.,  87). 

Condition  precedent,  waiver,  pleading.— ClteA  in— 
flN.  Y.,  528;  UN.  Y.,  33;  3  Hun,  602;  7  Barb.,  171 ; 
17  Barb..  434 ;  6  T  &  C.,  297  ;  8  Daly,  141. 


TUTTLE  v.  TOMPKINS. 

Landlord  and  Tenant — Action  of  Covenant  for 
Rent  Set  Off. 

In  an  action  of  covenant  for  rent  by  a  landlord, 
the  defendant  cannot  set  off  damages  that  he  may 
be  entitled  to  recover  against  the  landlord  on  cov- 
enants contained  in  the  same  indenture  on  which 
the  action  is  brought. 

Citations— Cowp.,  56 ;  6T.  R.,  488;  2  Johns.,  155; 
3  Johns.  Ch.,  357 ;  6  Cow.,  613. 

TERROR  from  the  Onondaga  C.  P.  Tomp- 
JL  kins  brought  an  action  of  covenant  against 
Tuttle  for  the  recovery  of  $400,  the  rent  of  a 
saw-mill,  accruing  in  the  year  1826,  payable  in 
quarter-yearly  payments.  The  lease  was  for 
three  years  from  Jan.,  1824.  It  contained  a 
covenant  on  the  part  of  the  lessor,  that  if  the 
lessee  should  at  the  expiration  of  the  term,  leave 
the  mill  in  a  better  state  of  repair  than  what  it 
was  when  he  received  it,  he  should  be  paid  the 
difference  by  the  lessor.  In  Jan.,  1827,  after 
'the  expiration  of  the  lease,  the  suit  was  com- 
menced. The  defendant  pleaded  non  estfactum 
and  gave  notice  of  set-off  for  moneys  paid,&c. ; 
and  especially,  that  during  the  term,  he  re- 
paired the  mill,  and  that,  at  the  expiration  of 
term,  the  mill  was  in  a  better  state  of  repair 
4O8*]  than  when  he  received  it;  *for  which  he 
claimed  an  allowance  of  a  certain  sum  against 
any  demand  of  the  plaintiff  which  should  be 
proved  on  the  trial.  On  the  trial  of  the  cause 
the  lease  was  proved,  and  after  deducting  all 
payments  made  by  the  defendant,  a  balance  of 
rent  of  upwards  of  $270  was  found  due  to  the 
plaintiff.  The  defendant  then  offered  to  prove 
that  he  left  the  mill  in  a  better  state  of  repair 
than  it  was  when  he  received  it,  to  the  amount 
of  $400,  and  that  such  repairs  were  necessarily 
made.  This  evidence  being  objected  to,  was 
rejected  by  the  court,  and  the  defendant  ex- 
cepted.  The  jury  found  for  the  plaintiff  the 
sum  of  $270.90,  for  which  judgment  was  ren- 
dered. 

Mr.  J.  R.  Lawrence,  for  plaintiff  in  error. 
The  claim  of  the  defendant  was  a  proper  sub- 
ject of  set-off,  and  the  evidence  offered  by  him 
ought  to  have  been  received.  It  was  a  demand 
arising  on  contract.  The  defendant  could  not 
gainsay  the  deed  upon  which  the  suit  was 
brought,  and  therefore  was  entitled,  by  the 
very  provisions  of  the  Statute  of  Set-offs,  1  R. 
R.,  515,  to  give  notice  with  his  plea  of  the  gen- 
eral issue  of  what  he  would  insist  upon  at  the 
trial  for  his  discharge,  and  to  give  the  contract 
under  which  his  claim  arose  in  evidence.  The 
demands  were  mutual,  arising  under  the  same 
contract.  The  plaintiff  claimed  his  rent,  and 
the  defendant  demanded  an  allowance  for  hav- 
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ing  left  the  mill  in  better  repair  that  it  was  in 
when  he  took  it.  The  idle  ceremony  of  paying 
and  receiving  back  could  not  be  required.  The 
intent  of  the  parties  is  manifest,  and  at  the  ex- 
piration of  the  term,  their  mutual  demands 
should  be  liquidated.  6  Johns.,  49;  17/d,293; 
1  Wend.,  228. 

This  was  not  an  offer  to  set  off  unliquidated 
damages,but  a  demand  arising  on  contract,  en- 
tirely susceptible  of  liquidation,  capable  of  be- 
ing rendered  definite  and  certain.  It  was  not 
asking  for  the  allowance  of  damages  in  conse- 
quence of  some  act  done  or  omitted  to  be  done 
by  the  opposite  party,  the  amount  of  which 
rested  in  the  discretion  of  a  jury,  but  for  the  set- 
off  of  a  demand  arising  under  the  same  contract 
on  which  the  claim  of  the  plaintiff  was  founded. 
Willes,  261;  Barnes,  204;  1  East,  375. 

*Mr.  J.  Edwards,  for  defendant.  [*4O9 
It  was  not  in  the  contemplation  of  the  parties, 
at  the  making  of  the  contract,  that  any  claim 
which  the  defendant  might  have  for  repairs 
should  be  set  off  against  the  rent.  The  lease 
was  for  three  years;  the  rent  was  payable  quar- 
terly, which  might  be  demanded,  and  which 
the  defendant  covenanted  to  pay  as  it  fell  due; 
whereas  the  allowance,  if  any,  for  repairs, was 
not  to  be  made  until  the  expiration  of  the 
term. 

The  covenants  are  separate  and  independent. 
The  damages  which  the  defendant  offered  to 
set  off  are  unliquidated,  and,  though  arising 
under  a  covenant,  they  could  not  be  set  off. 
Cowp.,  56  ;  6  T.  R.,  488  ;  1  Esp.,  379  ;  4  Id., 
207  ;  2  Johns.,  150,  156  ;  2  Cai.,  33  ;  3  Johns. 
Cas.,  351  ;  4  Id.,  287  ;  2  Cow.,  139,  174.  The 
same  construction  is  to  be  given  to  our  statute 
as  to  the  English  Statute  of  Set-off.  Could  the 
defendant  have  brought  indebitatus  assumpsil, 
his  set-off  would  have  been  allowable  ;  but  he 
could  claim  only  under  his  covenant,  and  bis 
remedy  must  be  on  his  covenant.  4  Camp.  N. 
P.,  134.  The  case  of  Hepburn  v.  Hoag,  6  Cow., 
613,  definitely  settles  this  question,  and  not  dis- 
tinguishable from  the  present. 

Mr.  Lawrence,  in  reply.  On  examination,  it 
will  be  found  that  the  cases  cited  against  me  do 
not  militate  against  the  principle  for  which  I 
contend.  In  Cowper  the  set-off  claimed  was 
for  the  non-delivery  of  alum;  in  6  T.  R.,  488, 
for  not  repairing  a  house  ;  in  4  Esp.,  207,  a 
guaranty, the  amount  of  which  was  unliquidat- 
ed and  depending  upon  a  contingency,  was  re- 
fused as  a  set-off;  2  Johns.,  150,  was  an  action 
on  a  policy  of  insurance,  which  could  not  have 
been  set  off  against  the  opposite  party,  and 
therefore  no  set-off  was  allowable  against  it. 
The  cases  in  3  and  4  Johns.  Ch.  proceed  on 
the  same  principle.  The  case  of  Hepburn  v. 
Hoag,  6  Cow.,  613,  is  expressly  decided  on  the 
ground  that  uncertain  damages  being  sought  to 
be  recovered,  a  set-off  was  not  admissible,  and 
such  is  the  case  in  Cai. 

The  defendant  here  did  not  claim  damages, 
but  a  debt;  and  the  only  question  was  a  quan- 
tum to  which  he  was  entitled,  which  is  always 
the  subject  of  inquiry  in  a  set-off. 

* By  the  Court .Marcy,/.  The  plaintiff  [*41O 
in  error  contends  that  the  amount  of  the  claim 
proposed  to  be  set  off  was,  as  soon  as  it  accrued, 
a  payment  of  so  much  rent  and,  Consequently, 
the  true  sum  due  to  the  plaintiff  below  could 
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not  be  ascertained  without  investigating  and 
•settling  that  claim.  I  regard  the  covenants  to 
pay  rent  to  the  lessor,  and  to  allow  the  lessee 
for  the  improvement  of  the  premises,  as  dis- 
tinct and  independent.  The  rent  was  payable 
quarterly  and,  consequently,  at  the  close  of 
the  term,  there  would  not  have  been  due,  if  the 
stipulations  of  the  lease  had  been  punctually 
complied  with,  but  one  quarter,  amounting  to 
$100;  whereas,  the  claim  for  the  improvements, 
which  did  not  exist  till  the  term  had  expired, 
might  have  exceeded  that  sum.  Taking  into 
view  the  subject-matter  of  the  covenants,  and 
the  language  in  which  they  are  expressed,  it 
-does  not  appear  that  the  payment  of  the  lessee's 
claim  was  precedent  to  the  right  to  receive 
rent. 

Could  the  claim  of  the  lessee,  for  leaving  the 
premises  in  better  repair  than  they  were  in  at 
the  commencement  of  the  term,  be  set  off 
against  the  lessor's  claim  for  arrears  of  rent  ? 
To  recover  what  the  defendant  below  offered 
.as  a  set-off,  he  must  have  sued  on  the  covenant 
in  the  lease.  It  is  well  settled  that  damages  for 
the  breach  of  one  covenant  in  an  instrument, 
cannot  be  set  off  against  a  claim  for  damages 
for  the  breach  of  another  covenant  in  the  same 
instrument.  Cowp.,  56.  It  was  urged  that  the 
-defendant's  claim  was  of  such  a  nature  that  is 
might  be  recovered  in  an  action  of  indebitatus 
•assumpsit,  and  if  so,  it  was  a  proper  matter  for 
a  set-off.  In  this  I  apprehend  there  is  a  mis- 
take. The  claim  of  the  defendant  arises  under 
the  covenant,  and  without  that,  h'e  has  no 
•cause  of  action  or  foundation  for  his  demand. 
It  was  for  unliquidated  damages. 

In  the  case  of  Weigall  v.  Waters,  6  T.  R., 
488,  the  tenant  expended  £30,  as  he  stated  in 
his  plea,  for  the  repair  of  the  premises,  which 
he  contended  the  landlord  ought  to  have  re- 
paired, and  offered  to  set  off  that  amount 
the  rent.  It  was  held  by  Ld.  Kenyon  that  if 
the  defendant  had  a  claim  for  the  repairs,  there 
was  no  pretense  for  saying  that  it  could  be  set 
411*]  off,  because  *the  debt  or  demand  was 
uncertain.  But  it  was  not  as  uncertain  as  the 
claim  of  the  plaintiff  in  error;  for  the  jury,  in 
order  to  have  ascertained  the  amount  of  his 
claim,  must  have  assessed,  not  only  the  value 
of  the  repairs,  but  must  have  ascertained  the 
increase  in  the  value  of  the  mill  at  the  expira- 
tion of  the  term,  compared  with  its  value  at 
the  time  the  defendant  took  possession  of  it, 
arising  from  the  repairs  put  upon  it  by  the  de- 
fendant. This  would  have  involved  a  com- 
plicated inquiry,  and  presented  a  very  differ- 
ent question  to  the  jury  from  that  on  which 
they  would  have  to  pass,  if  called  upon  to  as- 
sess the  value  of  articles  sold,  or  even  services 
performed.  In  no  sense  can  this  claim  assume 
the  character  of  a  debt,  and  unless  it  does,  it 
cannot  be  a  matter  of  set-off  under  the  con- 
struction which  has  been  given  to  our  Statute 
relative  to  set-offs.  2  Johns.,  155;  8  Johns. 
Cas.,  357. 

The  demand  which  was  offered  to  be  set  off 
was  as  uncertain  as  that  which  was  offered  to 
be  set  off  in  the  case  of  Hepburn  v.  Hoag,  6 
Cow.,  613,  and  the  authority  of  that  case,  I 
think,  disposes  of  this. 

Judgment  affirmed. 

Cited  in— 22  Wend.,  157 ;  13  N.  Y.,  153. 
WEND.  2.  N.  Y.  R.,  10. 


PACKARD  ET  AL. 

v. 
HILL,  Impleaded  with  HASKINS. 

Evidence — Written  Law»  of  Foreign   States — 
How  Proved. 

The  written  laws  of  foreign  States  must  be  proved 
by  an  exemplification,  and  cannot  be  proved  by  the 
printed  statute  books  of  such  States. 

Citations— 7  Cow.,  434 ;  1  Stark.  Ev.,  163,  n.  2. 

THIS  was  an  action  of  assumpsit  to  recover 
moneys  paid,  &c.,  for  the  defendants. 
The  declaration  contained  four  counts  :  the 
first  three  counts  were  special,  to  which  the 
defendant  demurred  ;  the  fourth  was  the  com- 
mon count  for  money  paid,  laid  out  and  ex- 
pended, to  which  the  defendant  pleaded  the 
general  issue.  The  plaintiffs,  before  disposing 
of  the  issues  of  law,  proceeded  to  trial  on  a 
venire  tarn  quam,  at  the  N.  Y.  Circuit,  in  Apr. , 
1825,  when  the  plaintiff  was  nonsuited  on  the 
fourth  count.  Contingent  damages,  however, 
were  assessed  on  the  first  three  counts.  Several 
exceptions  were  taken  on  the  trial  to  the  de- 
cisions of  the  judge,  and  the  cause  was  subse- 
quently brought  to  argument  upon  the  demur- 
rer and  bill  of  exceptions.  See  report  of  case 
*in  7  Cow. ,  434-445.  The  court  gave  [*4 1 2 
judgment  for  the  plaintiffs  on  the  demurrer, 
and  that  the  assessment  of  damages  was  justi- 
fied by  the  evidence  in  the  case,  but  set  the 
same  aside  as  irregular,  the  plaintiff  having 
been  nonsuited  on  the  issue  of  fact.  The  cause 
was  again  tried ;  the  same  evidence,  in  sub- 
stance, was  given  as  before,  and  a  verdict 
found  for  the  plaintiffs.  Exceptions  were 
again  taken,  and  the  same  points  were  raised 
as  on  the  former  argument,  with  an  additional 
point,  which  is  the  only  one  here  intended  to 
be  noticed,  growing  out  of  an  offer  of  testi- 
mony on  the  trial,  which  was  made  for  the 
purpose  of  invalidating  the  evidence  of  a  judg- 
ment rendered  by  a  court  in  the  Island  of  Ha- 
vana, called  the  Court  of  Consulado,  on  which 
the  plaintiffs  relied  for  their  recovery.  The 
defendant  offered  to  prove  by  a  witness  that 
he  had  practiced  in  the  Court  of  Consulado  of 
Havana,  and  was  acquainted  with  the  laws  by 
which  that  court  is  governed  ;  that  they  are 
contained  in  a  printed  book,  which  was  pro- 
duced, and  which  he  had  purchased  at  a  book- 
store in  Havana,  and  that  the  practice  and  pro- 
ceedings of  that  court  are,  in  fact,  governed 
by  those  laws ;  that  they  purport  to  be  the 
Commercial  Code  of  Havana,  being  the  royal 
charter  establishing  the  Consulado  of  Havana; 
and  that  a  manuscript,  which  was  also  pro- 
duced, was  a  translation  of  such  parts  of  the 
laws  as  were  deemed  material  to  the  question 
before  the  court,  which  evidence  was  objected 
to  by  the  plaintiffs,  and  rejected  by  the  presid- 
ing judge. 

Mr.  S.  A.  Foot,  for  the  defendants,  moved 
for  a  new  trial,  on  the  point  above  stated,  and 
on  the  several  points  urged  on  the  former  ar- 
gument. 

Mr.  R.  Sedgwick,  for  plaintiffs. 


NOTE.— Evidence— Proof  of  foreign  laws.  For  a  full 
discussion,  see  the  report  of  the  above  case  of  Pack- 
ard v.  Hill,  as  decided  in  the  Court  of  Errors,  5 
Wend.,  375,  note. 
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By  the  Court,  Savage,  Ch.  J.  All  the  points 
now  raised,  except  the  growing  out  of  the  offer 
to  prove  the  laws  regulating  the  Court  of  Con- 
sulado  of  Havana,  in  the  manner  stated  in  the 
bill  of  exceptions,  were  considered  and  decided 
when  this  cause  was  heretofore  before  us  (7 
Cow.,  434),  and  we  adhere  to  the  decision  then 
made.  The  evidence  offered  to  prove  the  laws 
regulating  the  Court  of  Consulado,  by  a  printed 
413*]  *book  purchased  in  Havana,  purport 
ing  to  contain  the  royal  charter  establishing 
that  court,  was  properly  rejected  by  the  judge. 
It  is  by  virtue  of  a  statute  of  this  State  that 
our  own  statutes  are  read  in  court  from  a 
printed  book.  The  written  laws  of  other  States 
must  be  proved  by  an  exemplification,  and  not 
by  the  printed  statute  books  of  such  States. 
The  rule  on  this  subject  is  not  uniform  in  the 
courts  of  our  sister  States  (note  2  to  1  Stark. 
Ev.,  163),  but  a  book  purchased  in  a  bookstore, 
purporting  to  contain  the  laws  of  a  State,  un- 
less published  by  authority,  would  not  be  ad 
mitted  anywhere,  as  evidence  of  the  written 
laws  of  any  government. 

New  trial  denied. 

Affirmed— 5  Wend..  375. 

Cited  in— 3  Wend.,  177:  6  Wend.,  483;  17  Wend., 
173 ;  37  How.  Pr.,  146  ;  6  Abb.  N.  S.,  217 ;  1  Sweeny, 
46 ;  11  Am.  Rep.,  286  (9  R.  I.,  446). 


TROTTER,  DOUGLASS  &  DUNN 

v. 
L.  A.  G.  B.  GRANT. 

Interest — Cannot  be  Charged  by  Forwarding  and 
Commission  Merchants  on  Items  of  Account 
for  Freight,  &c.,  but  only  on  Cash  Advances 
— Application  of  Moneys  Received. 

Interest  cannot  he  charged  by  forwarding1  and 
commission  merchants,  on  items  of  an  account  for 
freight,  wharfage  and  storage ;  they  are  entitled  to 
interest  only  on  cash  advances. 

Instead  of  allowing  interest  to  their  customers  on 
moneys  received,  it  seems  they  may  apply  such 
moneys  to  the  satisfaction  of  annual  balances,  un- 
less otherwise  directed,  and  allow  interest  only  on 
the  excess  beyond  the  charges. 

THIS  was  a  motion  to  set  aside  the  report  of 
referees.  The  action  was  assumpsit,  and 
had  been  referred  by  rule  of  court.  The  plaint- 
iffs were  forwarding  and  commission  mer- 
chants in  Albany,  and  the  defendant,  a  country 
merchant,  residing  in  Orleans  Co.  On  the  hear- 
ing, the  plaintiffs  produced  an  account  current 
between  them  and  the  defendant,  claiming  a 
balance  of  $364.40.  The  account  commenced 
in  May,  1824,  and  ended  in  Aug.,  1826.  Itcon- 
sisted  of  charges  for  transportation  of  goods 
on  the  Hudson  and  on  the  canal,  dockage,  stor- 
age and  drafts  paid,  amounting  in  the  whole 
to  upwards  of  $15,000,  and  of  credits  for  mon- 
eys received  on  sales  of  the  defendant's  prop- 
erty, to  an  amount  leaving  the  above  balance. 
The  defendant  admitted  the  principal  items  of 
the  account,  but  objected  particularly  to  one 
item  of  $84.80,  which  was  charged  in  the  ac- 
count of  the  date  Sep.  30,  1824,  as  an  account 

NOTE.— 1.  Application  of  payments— For  a  futt 
(Itecunxinn,  see  Patterson  v.  Hull,  9  Cow.,  747,  note. 

2.  Int erest—  When  attnwetl  on  accounts.  See  Newell 
v.  Oriswold,  6  Johns..  45,  note. 
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transferred  from  the  books  of  Trotter  &  Doug- 
lass, which  was  a  firm  composed  of  two  of  the- 
plaintiffs,  previous  to  the  third  (Dunn)  being 
admitted  as  a  partner,  and  which  account  it 
was  admitted  was  due  to  that  firm.  The  de- 
fendant also  objected  *to  the  charge  of  [*414 
interest  in  the  account,  which  was  made  up  as 
follows  :  Balances  were  struck  Mar.  31,  1825, 
Nov.  1,  1825,  Apr.  1,  1826,  and  Mar.  1,  1827. 
Interest  was  charged  on  all  cash  advances  from 
the  date  of  the  payment,  and  on  all  other  items 
from  Jan.  1  in  each  year,  until  a  balance  was 
struck  ;  and  the  defendant  was  allowed  inter- 
est on  all  credits  up  to  the  same  time.  When 
the  account  was  balanced,  the  interest  account 
was  also  balanced,  and  carried  into  the  gen- 
eral account.  A  clerk  of  the  plaintiffs  testi- 
fied that  he  was  in  the  employment  of  the 
plaintiffs  during  a  part  of  the  time  that  the  ac- 
count accrued,  that  it  was  the  custom  of  the 
plaintiffs  to  charge  interest,  as  had  been  done 
in  this  instance;  that  he  did  not  know  that  the 
defendant  knew  of  the  custom,  or  had  ever  set- 
tled any  account  with  the  plaintiffs,  nor  could 
he  say  that  all  the  plaintiffs' customers  had  ac- 
ceded to  it.  Oct.  10,  1825,  the  plaintiffs  wrote 
a  letter  to  the  defendant,  in  which  they  stated 
they  were  in  advance  for  him  about  $1,300.  A 
letter  of  the  defendant  of  the  date  of  Nov.  3, 
1825,  was  read,  in  which  he  says  :  "  As  soon 
as  I  can  get  down  some  staves,  I  shall  start  for 
New  York,  to  make  some  arrangement  to  pay 

g)u  your  demand  ;"  and  another  of  the  date  of 
ec.  8,  1825,  in  which  he  says :  "  I  have  been 
trying  to  raise  some  money,  in  order  to  send 
you  the  balance  of  your  account,  but,"  &c.  It 
was  proved  that  a  few  days  before  the  hearing, 
an  account  of  the  plaintiffs  carried  down  to 
Mar.  31,  1825,  claiming  a  balance  of  upwards 
of  $400,  and  in  which  was  included  the  charge 
of  $84.80,  was  seen  in  the  possession  of  the  de- 
fendant, who  observed  that  he  always  disputed 
that  charge,  objected  to  the  interest  and  claimed 
a  balance.  The  referees  allowed  the  charge  of 
$84.80,  and  interest,  not  only  on  the  cash  ad- 
vances from  their  several  dates,  but  on  all 
other  charges  for  freight,  wharfage  and  stor- 
age, from  Jan.  1  each  year  until  a  balance  was 
struck.  They  credited  the  defendant  with  in- 
terest on  his  payments,  balanced  the  accounts 
Apr.  1,  in  each  year,  and  reported  the  sum  of 
$251.54  in  favor  of  the  plaintiffs  ;  which  report 
was  now  moved  to  be  set  aside. 
*Mr.  S.  A.  Foot,  forthedefendant.[*415 
Mr.  J.  Edwards,  for  plaintiffs,  who  cited 
5  Cow.,  611,  and  6  Id.,  195,  as  to  the  custom 
of  the  store. 

By  the  Court,  Sutherland,  J.  The  referees 
ought  not  to  have  allowed  the  transferred  ac 
count  of  Trotter  &  Douglass,  nor  interest  on 
any  items  except  those  for  cash  advanced.  The 
transferred  account  was  with,  and  originally 
due,  to  Trotter  &  Douglass,  a  different  firm 
from  the  plaintiffs,  and  there  is  no  evidence  of 
the  assent  of  the  defendant  to  the  transfer  of 
that  account  to  the  account  of  the  present  plain  t- 
iffs;'nor  is  there  any  evidence  of  any  agreement, 
on  the  part  of  the  defendant,  either  express  or 
implied,  for  the  payment  of  interest. 

A  clerk  of  the  plaintiffs  testified  that  it  was 
the  custom  of  the  plaintiffs  to  charge  interest, 
as  in  this  account,  but  he  could  not  say  that 
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the  custom  had  been  acceded  to  by  all  the 
plaintiffs'  customers,  and  did  not  know  that  the 
defendant  knew  the  custom  of  the  store,  or  that 
he  had  ever  settled  any  account  with  the  plaint- 
iffs. There  is  no  evidence  of  any  detailed  ac- 
count having  ever  been  rendered  to  and  acqui- 
esced in  by  the  defendant.  An  account  is 
proved.to  have  been  in  his  possession  about  the 
time  of  the  hearing,  but  the  witness  who  saw 
the  account  also  testified  that  the  defendant 
then  said  that  he  always  disputed  the  trans- 
ferred account,  and  objected  to  the  charge  for 
interest.  The  letters  of  the  defendant  of  Nov. 
3,  and  Dec.  8,  1825,  speak  of  his  intentions  and 
desire  to  pay  the  balance  due  to  the  plaintiffs; 
but  there  is  nothing  to  show  that  he  had  any 
evidence  of  such  balance, except  the  mere  state- 
ment of  the  plaintiffs.  They  do  not  prove  that 
an  account  in  detail  had  been  rendered.  If  such 
had  been  the  fact,  it  is  surprising  the  plaintiffs 
could  not  prove  it  by  some  more  satisfactory 
evidence. 

The  referees  allowed  the  defendant  interest 
on  all  the  cash  paid  by  him  from  the  day  of 
payment.  If  there  was  no  express  direction  on 
the  part  of  the  defendant  as  to  the  application 
of  his  payments  (and  there  appears  to  have  been 
none),  the  plaintiffs  had  a  right, as  I  apprehend, 
416*]  to  apply  *them,  in  the  first  instance,  to 
such  part  of  their  account  as  they  thought 
proper,  and  I  perceive  no  objection,  in  princi- 
ple, to  the  referees  applying  those  payments  to 
satisfying  the  annual  charges,  as  far  as  they 
were  due  at  the  time,  and  allowing  interest  only 
on  the  excess  beyond  those  charges,  if  any. 
The  manner  in  which  the  plaintiffs  kept  their 
account,  may  well  warrant  the  presumption 
that  they  intended  so  to  apply  the  payment. 

The  report  must,  therefore,  be  set  aside  and 
referred  back  to  the  same  referees,  under  the  above 
directions. 
Cited  in-7  Wend.,  318  ;  15  N.  Y.,  399  ;  1  Barb.,  236. 


DUBOIS  v.  DUBOIS. 

Evidence  —  Officer's  Return  on  an  Execution,  not 
Conclusive—  Set-  Off. 

Where  an  indorsement  in  part  satisfaction  of  a 
judgment  is  made  on  an  execution,  being  the  pro- 
ceeds of  property  sold,  which  sale  is  subsequently 
set  aside,  the  plaintiff  in  the  execution  may  show  the 
facts  of  the  case,  notwithstanding  the  return  of  the 
officer  and  the  indorsement  will  be  held  a  nullity. 

Citations—  6  Cow.,  494;  9  Johns.,  263. 


was  an  action  of  debt,  tried  at  the  Sara- 
JL  toga  Circuit,  in  May,  1828,  before  the  Hon. 
Nathan  Williams,  one  of  the  Circuit  Js. 

The  declaration  is  in  debt  on  a  decree  of  the 
surrogate  of  Saratoga  for  $101.77,  for  and  on 
account  of  a  legacy  bequeathed  to  the  plaintiff, 
and  for  $9.66  money  lent.  The  defendant 
pleaded  nil  debet,  and  gave  notice  of  payment 
and  of  general  set-off  for  money  paid,  &c.,  and 
specially,  that  he  would  set  off  two  promissory 
notes  given  by  the  plaintiff  and  two  justice's 
judgments  in  favor  of  the  defendant  against 
the  plaintiff. 

On  the  trial,  the  plaintiff  produced  the  de- 
cree, on  which,  after  deducting  a  payment  ad- 
mitted by  the  plaintiff,  there  remained  due  at 
the  trial  $107.33.  The  defendant  then  gave  in 
evidence  the  notes  specified  in  his  notice,  one 
WEND.  2. 


for  the  sum  of  $60,  the  other  for  $45.39,  which, 
with  the  interest  thereof,  amounted  to  $159.37. 
The  plaintiff  objected  to  the  admission  of  these 
notes,  as  by  indorsements  on  the  notes  it  ap- 
peared that  judgments  had  been  rendered  on 
them  in  a  justice's  court.  The  defendant  then 
proved  that  after  the  making  of  the  decree  by 
the  surrogate  against  him,  he  paid  the  amount 
thereof  to  the  surrogate;  that  the  surrogate  ap- 
propriated a  part  of  the  money  towards  the 
payment  of  his  fees  and  to  the  satisfaction  of  a 
draft  made  on  him  by  the  plaintiff  in  this  cause. 
*leaving  the  sum  of  $79  in  the  hands  [*4 1 7 
of  the  surrogate,  which  sum  was  levied  upon 
by  a  constable  by  virtue  of  executions  issued 
on  the  judgments  rendered  on  the  notes,  paid 
over  to  the  defendant  and  indorsed  on  the  exe- 
cutions. It  appeared  that  the  judgments  on  the 
notes  were  obtained  by  process  of  attachment. 

The  plaintiff  objected  that  the  judgments 
should  not  be  set  oft  against  the  decree, because 
the  notice  was  defective  in  not  alleging  juris- 
diction in  the  justice  who  rendered  the  judg- 
ments ;  but  if  the  judgments  were  received  in 
evidence,  they  should  be  presumed  to  be  satis- 
fied by  the  levy  under  the  executions  issued 
upon  them,  the  returns  on  the  executions  being 
conclusive.so  that  they  could  not  be  impeached. 
A  verdict  was  taken  for  the  plaintiff  for  $107.- 
33,  subject  to  the  opinion  of  this  court  upon 
the  several  points  raised  at  the  trial :  if  the  de- 
fendant is  entitled  to  his  set-off  on  the  notes  or 
judgments,  then  the  verdict  to  beset  aside,  and 
a  verdict  entered  for  the  defendant  for  $52.04. 

Mr.  P.  H.  McOmber,  for  plaintiff. 

Messrs.  Palmer  and  Goodrich.f or  defend- 
ant. 

By  the  Court,  Marcy,  J.  The  question  pre- 
sented by  this  case  is  as  to  the  right  of  the  de- 
fendant to  set  off  the  notes  mentioned  in  his 
notice  or  the  judgments  recovered  on  them. 
That  one  or  the  other  may  be  set  off,  no  rea- 
sonable doubt  can  be  entertained.  If  the  excep- 
tion taken  by  the  plaintiff  to  the  judgments  is 
to  be  sustained,  then  the  notes  are  a  subsisting 
demand  against  the  plaintiff  ;  and  if  the  judg- 
ments are  regular,  they  constitute  a  debt  that 
may  be  set  off.  The  defendant  having  obtained 
judgments  on  the  notes,  the  claim  on  them  must 
be  deemed  to  have  been  merged  in  the  judg- 
ments, unless  the  proceedings  before  the  jus- 
tice in  obtaining  them  were  coram  nonjuaice. 

The  plaintiff  objected  on  the  trial  to  ttfe  in- 
troduction of  the  judgments  as  evidence  under 
the  notice,  because  it  was  not  stated  in  it  that 
the  justice  before  whom  they  were  recovered 
had  jurisdiction.  If  it  should  be  conceded  that 
the  justice  had  not  jurisdiction,  then  the  judg- 
ments are  void,  and  *the  notes  are  not  [*418 
merged  in  the  judgment,  and  the  amount  due 
on  them  may  be  set  off  against  the  plaintiff's 
claim.  But  the  plaintiff  seems  principally  to 
rely  upon  the  objection  that  the  judgments  hav- 
ing been  obtained  by  proceedings  on  attach- 
ment, and  satisfied  by  the  sale  of  the  property 
seized,  were  paid,  or  should  be  presumed  to  be 
thus  satisfied.  The  allegation  of  payment  in 
fact,  and  also  the  presumption  of  payment,  is 
destroyed  by  the  evidence  in  the  case.  The  ex- 
ecutions, it  is  true,  had  the  constable's  indorse- 
ment of  $79  received  thereon  from  the  sale  of 
property  seized  on  the  attachments;  but  it  was 
decided  when  this  case  was  before  the  court  on 
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a  former  occasion  (6  Cow.,  494),  that  the  levy 
on  the  property  was  void.  The  property  levied 
on  was  money  paid  into  the  surrogate's  court 
by  the  defendant  to  satisfy  a  decree  against  him 
in  favor  of  the  present  plaintiff.  The  court  re- 
garded the  money  as  the  defendant's  own  prop- 
erty, and  decided  if  it  had  been  the  plaintiff's  it 
would  not  have  been  liable  to  seizure  on  the 
executions.  The  money  levied  on  was  sold  by 
the  constable,  and  purchased  by  the  defendant, 
and  the  amount  for  which  it  sold  was  indorsed 
as  received  on  the  executions;  but  this  was  not, 
in  fact,  a  payment,  because  the  property  sold 
was  not  the  property  of  the  defendant  in  the 
executions,  and  the  sale  was  a  void  proceeding, 
because  the  property  was  not  subject  to  seizure 
by  the  constable. 

It  is  urged  that  the  return  upon  the  execu- 
tion is  conclusive  upon  the  parties.  This  posi- 
tion, I  apprehend,  is  not  well  taken.  It  is,  un- 
doubtedly, competent  for  a  party  to  show,  where 
an  execution  from  a  justice's  court  comes  col- 
laterally in  question,  that  the  indorsement  on 
it  is  not  according  to  the  fact,  or  that  it  was 
made  under  a  misapprehension  of  the  law.  If 
the  executions  had  issued  from  a  court  of  rec- 
ord, and  an  error  had  been  committed  in  mak- 
ing indorsements  upon  them,  the  court  would, 
beyond  all  question,  allow  an  amendment,  if 
the  interest  of  third  persons  would  not  be  af- 
fected. On  the  same  principle,  the  defendant 
had  the  right  to  show  under  what  circum- 
stances the  indorsement  on  the  executions  was 
made,  and  that  they  had  not.in  fact, been  either 
wholly  or  in  part  satisfied.  The  case  of  Cod- 
419*]  wise  v.  * Field,  9  Johns.,  263,  shows  the 
return  on  the  process  by  the  officer  is  not  con- 
clusive upon  the  party.  In  that  case,  a  ca.  sa. 
against  the  defendant  was  returned  satisfied  by 
the  officer,  who  did  not,  in  fact,  receive  any 
money  of  the  defendant.  The  plaintiff  arrested 
the  defendant  on  a  second  ca.  sa.  and  the  court 
refused  to  discharge  him,  because  the  first  exe- 
cution, though  returned  by  the  officer  satisfied, 
was  not,  in  fact,  satisfied. 

The  verdict  for  the  plaintiff  must  be  set  aside, 
and  a  verdict  entered  for  the  defendant  for 
$52.04,  the  balance  due  him,  for  which  he  is 
entitled  to  judgment. 

Judgment  for  defendant. 

Cited  in— 8  How.  Pr.,  355. 


Citations-!  Chit.  PL,  509,  624  :  20  Johns.,  204  ;  2  H 


HICKOK  v.  COATES. 

Trespass  against  Sheriff,  by  Purchaser  of  Chat- 
tels left  in  Defendant's  Possession  after  Levy 
— Pleading — Dormant  Execution. 

A  purchaser  for  a  valuable  consideration  of  chat- 
tels levied  upon  by  an  execution  and  suffered  to  re- 
main in  the  possession  of  the  defendant,  under  or- 
ders from  the  plaintiff  to  the  sheriff  to  suspend  pro- 
ceedings until  further  directions,  acquires  title  to 
the  same,  and  may  maintain  trespass  against  the 
shi-riff  for  dispossessing  him  of  the  property. 

Where  a  plea  is  an  answer  to  but  a  part  of  the 
declaration,  the  plaintiff  must  demur,  and  doing 
so,  he  shall  have  judgment. 

Where  a  party  sets  up  title  by  purchase  to  per- 
sonal property,  claimed  under  a  dormant  execution, 
It  is  not  necessary  to  aver  time  or  place  of  purchase, 
or  of  directions  given  to  suspend  proceedings  under 
the  exeoution.nor  that  such  directions  were  given  to 
defraud,  nor  is  it  necessary  to  set  forth  the  consid- 
eration paid :  and  the  omission  in  the  pleadings  to 
set  forth  these  particulars  cannot  be  taken  advan- 
tage of  even  by  special  demurrer. 
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"REMURRER  to  pleadings.  The  declaration 
\J  is  \ntrespassdebonisasportatis.  The  goods 
charged  to  be  taken  are  100  sides  of  sole-leather, 
100  sides  of  upper-leather,  100  calf  skins,  &c. 
The  defendant  pleaded  :  1.  Non  cul.;  2.  Li- 
cense of  the  plaintiff  ;  3.  A  justification  as  to 
12  sides  of  sole-leather,  parcel  of  100  sides  in 
the  declaration  mentioned,  the  defendant  aver- 
ring that  by  virtue  of  an  execution  on  a  judg- 
ment in  favor  of  A.Blanchard  against  C.  Wood- 
ruff, he,  as  a  deputy  of  the  sheriff  of  Cortland, 
levied  on  50  sides  of  sole-leather,  12  of  which 
by  the  connivance  and  procurement  of  Hickok, 
the  plaintiff  in  this  cause,  and  without  the  con- 
sent of  him,  the  defendant,  came  to  the  posses- 
sion of  the  plaintiff,  having  notice  of  the  levy; 
and  that  thereupon,  he,  the  defendant,  in  fur- 
ther execution  af  the  writ,  did  peaceably  and 
quietly  take  the  12  pieces  of  sole-leather,  as  he 
lawfully  might  ;  and  4.  A  similar  justifica- 
tion for  all  the  property  specified  in  the  dec- 
laration, averring  a  levy  under  the  same  execu- 
tion, a  subsequent  possession  by  the  [*42O 
plaintiff,  and  a  recaption  as  in  last  plea.  The 
plaintiff  replied  to  the  second  plea;  denying  the 
license  ;  to  the  third,  that  the  12  sides  of  sole- 
leather  were  sold  to  the  plaintiff  in  the  suit  by 
the  defendant  in  the  execution  with  the  con- 
sent of  Blanchard,  the  plaintiff  in  the  execu- 
tion, and  that  the  plaintiff  in  the  suit  was  a 
bona  fide  purchaser  for  a  good  and  valuable 
consideration,  without  notice  of  the  execu- 
tion or  levy  ;  and  to  the  fourth,  that  after 
the  levy  under  the  execution,  the  defendant, 
by  the  order  and  direction  of  the  plaintiff  in 
the  execution,  suffered  and  permitted  the  goods 
levied  upon  to  remain  in  the  possession  of  the 
defendant  in  execution,  and  subject  to  his  con- 
trol and  disposal,  and  directed  the  defendant 
in  the  suit  to  desist  and  forbear  from  selling 
and  disposing  of  the  goods  until  he  should  be 
otherwise  ordered  by  him  ;  and  that  he,  the 
plaintiff,  did,  bona  fide,  and  for  a  valuable  con- 
sideration, purchase  the  goods  of  the  defend- 
ant in  the  execution  during  the  time  that  the 
defendant  in  this  suit  was  ordered  and  directed 
to  suspend  proceedings  upon  the  execution. 
The  defendant  demurred  to  the  replications  to 
the  third  and  fourth  pleas,  and  assigned  a  num- 
ber of  special  causes.  The  special  causes  of 
demurrer  to  the  replication  to  the  fourth  plea 
are  :  1  .  That  the  time  when  the  goods  were 
permitted  to  remain  in  the  possession  of  the  de- 
fendant by  the  order  of  the  plaintiff  in  the  ex- 
ecution is  not  stated  with  sufficient  certainty  ; 
2.  That  it  is  not  shown  for  what  purpose  such 
directions  were  given;  and  3.  That  neither  the 
time  nor  place  of  purchase  by  the  plaintiff,  nor 
the  consideration  of  the  purchase  is  set  forth 
The  plaintiff  joined  in  demurrer. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  N.  Dayton,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff insists  that  the  defendant's  third  plea  is  bad, 
being  an  answer  only  to  a  part  of  the  declara- 
tion ;  and  that  even  if  the  replication  is  defect- 
ive, still,  the  defendant  having  committed  the 
first  fault  in  pleading,  the  plaintiff  is  entitled 
to  judgment.  The  plea  is  certainly  bad  for  the 
cause  mentioned.  The  declaration  claims  a 
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421*]*large  number  of  sides  of  sole  and  up- 
per-leather and  skins.  The  plea  justifies  the 
taking  of  only  twelve  sides  of  sole-leather.  Mr. 
Chitty  says  (1  Chit.  PI.,  509)  that  such  a  plea 
is  not  demurrable,  and  that  the  plaintiff  should 
take  judgment  as  by  nil  dicit  for  so  much  as  is 
not  justified;  but  this  court, in  Sterling  v. Sher- 
wood, 20  Johns.,  204,  held  a  contrary  doctrine, 
and  said  that  the  plaintiff  should  demur.  The 
plaintiff  is,  therefore,en titled  to  judgment  upon 
the  demurrer  to  the  replication  to  the  third 
plea. 

As  the  fourth  plea  is  conceded  to  be  good, 
the  replication  to  it  must  stand  upon  its  own 
merits.  The  facts  stated  in  the  plea  are,  that 
the  defendant.as  sheriff  ,had  levied  on  the  prop- 
erty in  question,  and  that  the  plaintiff,  know- 
ing that  fact,  had  improperly  obtained  posses- 
sion of  it  and,  therefore,  the  defendant  peace- 
ably retook  the  property,  in  order  to  execute 
the  writ  by  virtue  of  which  he  had  levied.  The 
replication  does  not  deny  the  levy,  but  says, 
that  after  the  levy  the  plaintiff  in  the  execution 
ordered  the  defendant  (the  officer)  to  suspend 
further  proceedings  till  he,  the  plaintiff  in  the 
execution,  gave  further  directions  ;  that  dur- 
ing this  suspension,  Woodruff,  the  defendant 
in  the  execution,  with  whom  the  property  was 
left,  sold  it  to  the  plaintiff  in  this  suit  for  a  val- 
uable consideration.  Assuming  these  facts  to  be 
true,  the  plaintiff  had  a  good  title  to  the  prop- 
erty. The  plaintiff  in  the  execution,  in  conse- 
quence of  the  directions  given  by  him  to  the 
defendant  (the  officer),  lost  his  lien  upon  the 
property;  the  execution  became  dormant;  and 
any  other  creditor  would  have  a  right  to  take 
it  or  a  purchaser  for  a  valuable  consideration 
would  acquire  title  to  it.  The  replication  is, 
therefore,  good  in  substance. 

As  to  the  form  of  the  replication,  it  is  ob- 
jected that  no  time  or  place  is  mentioned  when 
the  orders  were  given  to  stay  proceedings,  or 
when  the  plaintiff  purchased  the  property;  the 
answer  to  which  is,  that  neither  of  those  facts 
was  necessary  to  be  averred.  Where  time  and 
place  are  not  material,  the  time  and  place  in 
the  declaration  cannot  be  departed  from  in  the 
plea  or  replication  and,  therefore,  need  not  be 
422*]  repeated.  2  H.  Bl.  261  ;  1  Chit.  *P1., 
624;  1  Saund.,  8,  n.  2.  Nor  is  it  necessary  that 
the  delay  should  have  been  made  with  a  view 
to  defraud  any  one.  Where  the  plaintiff  in  an 
execution  directs  an  indefinite  stay  of  proceed- 
ings, such  direction  is  a  superseded*  to  the  exe- 
cution so  far  as  third  persons  are  concerned. 
Nor  was  it  necessary  in  this  case  to  set  forth  in 
the  replication  the  consideration  paid  by  the 
purchaser;  that  is  required  only  in  cases  where 
the  rights  of  an  assignee  prosecuting  in  the 
name  of  the  assignor  are  to  be  protected.  So 
are  the  cases  cited.  17  Johns.,  284  ;  1  Mass., 
117  ;  1  Cow.,  620;  6  Id.,  151.  Here  the  plaint- 
iff purchases  as  if  no-  execution  had  issued. 
The  consideration  is  a  subject  for  the  inquiry 
of  the  jury,  to  ascertain  the  bona  fides  of  the 
purchase  ;  but  it  is  not  necessary  to  be  stated 
in  pleading. 

The  plaintiff  is  entitled  to  judgment  on  th«  de- 
murrer, with  leave  to  the  defendant  to  amend  on 
payment  of  costs. 

Cited  in— 8  Wend..  618 ;  12  Wend.,  403 :  13  Wend., 
48,  80;  19  Wend.,  549;  21  Wend.,  277 ;  23  Wend.,  489  ; 
6  Hill,  420;  66  N.  Y.,  584;  40N.  J.  L.,  272. 
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8HELTHAR  v.  GREGORY. 

Husband  and  Wife — Bond  by  Husband,  to  Secure 
Separate  Maintenance  on  Agreement  to  Live 
Separate — Return  of  Wife,  Avoids — Not  Re- 
vived by  Subsequent  Abandonment. 

Where  a  bond  is  given  by  a  husband  to  secure  a 
separate  maintenance  to  his  wife,  on  an  agreement 
between  them  to  live  separate  and  apart,  and  they 
separate,  and  the  wiffe  subsequently  returns  for  the 
purpose  of  resuming  her  duties  and  privileges  as  a 
married  woman,  and  is  received  by  her  husband  as 
his  wife,  the  previous  agreement  to  live  separate 
from  each  other  is  at  an  end,  and  the  bond  which 
was  given  for  the  separate  maintenance  falls  with 
the  agreement. 

The  subsequent  abandonment  of  the  husband  by 
the  wife  does  not  revive  the  bond  or  the  legral  lia- 
bility of  the  husband  to  afford  her  a  separate  main- 
tenance. 

Citations— Bull..  134 ;  2  Str..  1214,  n.;  6  Barn.  &  C., 
200 ;  13  Com.  R.  L.,  841 ;  8  Johns..,  73 :  1  Salk.,  116 ;  5 
Bos.  &  P.,  148 :  2  Kent  Com.,  147 :  11  Ves.,  530 ;  2 
Cox,  99. 

DEMURRER  to  pleadings.  The  declaration 
is  in  debt  on  bond,  bearing  date  July  31, 
1826,  conditioned  that  the  obligor  would  well 
and  truly  pay  to,  the  obligee,  trustee  for  Sarah 
Gregory,  the  wife  of  the  obligor,  the  sum  of 
$75  annually  during  the  natural  life  of  the  said 
Sarah,  for  her  use  and  benefit.  The  defendant 
pleaded,  in  bar  of  the  action,  that  the  paid  Sa- 
rah being  at  the  time  of  the  execution  of  the 
bond  the  lawful  wife  of  the  defendant,  they 
agreed,  upon  sufficient  cause,  to  live  separate 
and  apart  from  each  other,  and  the  defendant 
agreed  to  allow  and  pay  her,  for  her  separate 
maintenance,  the  sum  of  $75  annually  during 
her  natural  life  ;  that  the  bond  on  which  this 
suit  is  brought  was  given  in  pursuance  of  such 
agreement,  and  that  the  said  Sarah  then  left 
his  bed  and  board  and  lived  separate  and  apart 
from  him.  The  plea  then  avers  that  afterwards, 
to  wit :  *Aug.  12, 1826,  the  said  Sarah, [*423 
of  her  own  accord,  and  with  the  consent  of  the 
defendant,  returned  to  the  bed  and  board  of 
him,  the  defendant,  and  voluntarily  lived  and 
cohabited  with  him  as  his  lawful  wife.  To  this 
plea  the  plaintiff  put  in  a  general  and  special 
demurrer.  Among  the  causes  specially  as- 
signed, the  plea  was  objected  to  as  insufficient 
in  not  stating  how  long  or  for  what  period  of 
time,  if  any,  the  wife  continued  to  live  and  co- 
habit with  her  husband,  and  in  not  stating  that 
she  lived  and  cohabited  with  him  at  the  accru- 
ing of  the  action,  viz.:  July  81,  1827,  and  at 
the  time  of  the  commencement  of  the  suit. 

.'//•.  J.  A.  Spencer,  for  plaintiff. 

Mr.  S.  Beardsley,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  mate- 
rial question  presented  by  this  case  is  whether 
the  return  of  the  wife  to  the  bed  and  board  of 
her  husband  terminated  the  agreement  be- 
tween them  to  live  separate  and  apart  from 
each  other,  and  destroyed  the  legal  force  of  the 
bond  which  had  been  given  by  the  husband,  as 
a  part  of  that  agreement  for  her  separate  main- 
tenance. It  probably  would  not  be  contended 
that  the  bond  could  be  enforced  if  the  plea,  in 


NOTE.  —  Hiwhand  and  wife  —  Revocation  of  arti- 
cles of  Muaratfam.  In  connection  with  the  above 
case  of  Shelthar  v.  Gregory,  see  Heyer  v.  Burxer. 
1  Hoff  Ch.,  1 :  Carson  v.  Murray,  3  Paige.  483 ;  Calk- 
ins v.  Long,  22  Barb.,  97:  People  v.  Meroein,  8  Paige. 
48 ;  People  v.  Mercein,  3  Hill,  399 ;  Hitner's  Appeal, 
54  Pa.  St.,  110. 
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addition  to  the  return  of  the  wife,  had  alleged 
that  she  continued  to  reside  and  cohabit  with 
the  defendant  down  to  the  time  of  the  com- 
mencement of  the  suit.  The  object  of  the  bond 
being  to  secure  to  her  a  separate  maintenance, 
there  could  be  no  pretense  for  enforcing  it 
after  she  had  voluntarily  returned  to  the  house 
of  her  husband,  and  been  there  provided  for 
and  maintained.  But  the  intention  with  which 
she  returned  seems  to  me  to  be  more  important 
than  the  time  she  remained.  If  she  returned 
for  the  purpose  of  resuming  her  duties  and 
privileges  as  a  married  woman,  and  was  re- 
ceived by  the  defendant  as  his  wife,  then  their 
previous  agreement  to  live  separate  from  each 
other  was  at  an  end,  and  the  bond  which  had 
been  given  for  her  separate  maintenance  must 
fall  with  the  contract  or  agreement  out  of 
which  it  arose,  and  upon  which  it  was  founded. 
Her  subsequently  abandoning  her  husband, 
would  not  revive  the  bond,  or  the  legal  liability 
424*]  of  *her  husband  to  afford  her  a  separate 
maintainance.  There  can  be  no  question  if  the 
wife,  after  her  return  to  her  husband,  and 
whilst  she  continued  to  live  him,  had  contract- 
ed debts  suitable  to  her  degree  and  condition  in 
life,  that  the  defendant  would  have  been  liable 
for  them.  Bull.,  134;  2  Str.,  1214,  note.  If  so, 
he  certainly  ought  not  to  be  compelled  to  pay 
the  annuity  which  was  intended  to  exonerate 
him  from  all  further  responsibility  on  her  ac- 
count. The  case  of  Hindley  v.  Westmeath,  6 
Barn.  &  C.,  200;  13  Com.  L.  R.,  141,  seems  to 
sanction  the  doctrine  that  a  subsequent  recon- 
ciliation of  the  parties  will  avoid  a  bond  which 
had  been  given  by  the  husband  for  the  separ- 
ate support  of  the  wife.  The  validity  of  these 
provisions  for  the  separate  maintenance  of  the 
wife,  when  the  separation  has  actually  taken 
place,  was  recognized  by  this  court  in  Baker  v. 
Barney,  8  Johns.,  73;  see,  also,  1  Salk.,  116;  5 
Bos.  &  P.,  148 ;  2  Kent,  Com.,  147  ;  11  Ves., 
630;  2  Cox,  99.  There  is  no  force  in  any  of  the 
special  causes  of  demurrer. 

Judgment  for   defendant  on  demurrer,  with 
leave  to  plaintiff  to  reply,  on  payment  of  coats. 

Cited  in— 25  Wend.,  100 ;  3  Paige,  501 ;  37  Mich.,  572; 
25  Am.  Dec.,  663 ;  38  Am.  Rep.,  669  (53  Vt.,  208). 


HASTEN  v.  DEYO. 

Action  for  Malicious  Prosecution — Instruction 
of  Jury  by  (Jourt,  Probable  Cause — Nonsuit. 

In  an  action  for  a  malicious  prosecution,  the  jury 
ought  to  be  instructed  by  the  judjre  as  to  the  law 
involved  in  the  question  of  probable  cause,  i.  e., 
what  constitutes  a  legal  excuse  for  the  defendant ; 
and  whether  the  facts  relied  on  in  the  defense,  on 
the  supposition  of  their  being  found  true  by  the 
Jury,  made  out  a  probable  cause. 

Where  the  circumstances  relied  on  as  evidence  of 
probable  cause  are  admitted  by  the  pleadings,  it 
belongs  to  the  court  to  pronounce  upon  them ;  and 
where  they  are  clearly  established  by  uncontrovert- 
ed  testimony,  or  by  the  concession  of  the  parties, 
and  fully  establish  a  probable  cause,  the  court  may 
refuse  to  submit  the  cause  to  the  jury,  and  may  or- 
der the  plaintiff  to  be  nonsuited. 

If,  however,  the  facto  are  controverted,  if  con- 
flicting testimony  is  to  be  weighed,  or  the  credibility 
of  witnesses  to  be  passed  upon,  the  evidence  must 
go  to  the  Jury,  but  still  under  the  instruction  of  the 
judge  as  to  the  law  of  the  case. 

Citations— 8  Cow.,  142 ;  1  Wend.,  140 ;  IT.  R..  544 ; 
Stark.  Ev.,  pt.  4,  fill.  912 ;  9  East,  361. 363 ;  Bull.  N.  P., 
14 ;  4  Munf .,  59,  462  ;  Cooke,  90 ;  2  Stark.,  Am.  ed.,  167, 
342;  7  Cow.,  715;  1  Wend.,  346;  1  Greenl.,  135. 
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THIS  was  an  action  of  slander  and  for  ma- 
licious prosecution,  tried  at  the  Orange 
Circuit,  in  Oct.,  1827,  before  the  Hon.  James 
Emott,  one  of  the  Circuit  Js. 

The  declaration  contained  eight  counts  in 
slander,  and  one  for  malicious  prosecution  in 
procuring  the  plaintiff  to  be  indicted  for  per- 
jury. The  plea  was  the  general  issue.  The 
speaking  of  the  words  charged  was  proved ,  and 
evidence  in  *support  of  the  count  for  a  [*425 
malicious  prosecution  was  given.  Testimony 
was  introduced  by  the  defendant  to  show  a 
probable  cause  for  the  prosecution  complained 
of  as  malicious,  which  was  rebutted  by  evi- 
dence on  the  part  of  the  plaintiff.  The  testi- 
mony on  this  point  was  conflicting,  and  the 
credibility  of  witnesses  came  in  question.  The 
parties  having  rested,  the  counsel  for  the  de- 
fendant insisted  that  the  question  of  probable 
cause  was  a  question  of  law  for  the  court  to 
decide,  and  asked  the  judge  to  charge  the  jury 
that  the  plaintiff  was  not  entitled  to  recover  on 
his  count  for  a  malicious  prosecution.  The 
judge  charged  that  as  to  the  count  for  a  mali- 
cious prosecution,  he  was  inclined  to  believe 
there  was  evidence  enough  given  of  probable 
cause  to  protect  the  defendant,  but  that  it  was 
the  province  of  the  jury  to  decide  upon  it  under 
the  evidence  given,  and  if  there  was  not  suf- 
ficient evidence,  to  take  it  into  consideration  in 
their  verdict ;  and  as  to  the  other  counts,  he 
left  it  to  the  jury  to  give  such  damages  as  they 
thought  proper  under  the  circumstances  of  the 
case.  The  jury  found  a  general  verdict  for  the 
plaintiff,  with  $200  damages. 

Mr.  J.  Sudam,  for  defendant,  moved  to  set 
aside  the  verdict,  and  for  a  new  trial.  He  cited 
7  Cow.,  715;  8  Id.,  141;  1  Wend.,  140,  345. 

Mr.  A.  D.  Soper,  for  plaintiff. 

By  the  Court,  Marcy,  J.  The  only  question 
presented  by  this  case  is,  whether  the  judge,  at 
the  trial,  should  not  have  decided  that  proba- 
ble cause  for  the  prosecution  complained  of 
was  shown,  and  not  have  left  that  question  as 
he  did  for  the  jury  to  pass  upon,  without  other 
instruction  from  him  than  the  remark,  that  he 
was  inclined  to  believe  there  was  evidence 
enough  given  of  probable  cause  to  protect  the 
defendant.  It  is  alleged,  on  the  part  of  the  de- 
fendant, that  the  judge  erred  in  assigning  to 
the  jury  the  province  of  passing  upon  the  evi- 
dence in  relation  to  the  probable  cause.  To 
sustain  a  count  for  malicious  prosecution,  it  is 
not  sufficient  to  show  that  the  defendant  has 
acted  maliciously  in'carrying  on  the  prosecu- 
tion against  the  plaintiff,  but  it  must  further 
appear  that  it  was  instituted  without  probable 
cause.  Whether  *there  was  malice  or  [*426 
not  is  a  question  conceded  to  the  jury;  but 
whether  there  was  probable  cause  or  not  is 
said,  on  the  part  of  the  defendant,  to  be  a  mat- 
ter exclusively  for  the  court,  and  as  such  the 
judge  should  have  disposed  of  it  on  the  trial. 

In  the  cases  of  Burlingame  v.  Burlingame,  8 
Cow.,  142,  and  Murray  v.  Long,  1  Wend.,  140, 
the  judges  at  the  circuits  granted  nonsuits  be- 
cause probable  cause  was  shown;  and  when 
these  decisions  came  before  this  court,  they 
were  upheld  and  sanctioned;  but  it  is  not,  I 
apprehend,  to  be  thence  inferred  that  the  ques- 
tion of  probable  cause,  in  an  action  for  a  mali- 
cious prosecution,  belongs  exclusively  to  the 
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judge  at  the  circuit  to  determine.  It  is  a  com- 
mon occurrence  for  judges  at  the  circuit  to 
decide,  on  the  trial  of  a  cause,  that  the  plaint- 
iff has  failed  to  make  out  his  cause  of  action, 
and  to  order  a  nonsuit;  and  this  court,  when 
the  causes  come  here,  often  confirm  these  de- 
cisions; but  it  is,  nevertheless,  beyond  all  dis- 
pute, the  province  of  the  jury  to  try  issues  of 
fact,  and  their  rights  are  uninvaded  and  unim- 
paired by  these  decisions.  If  the  testimony, 
uncontradicted  and  viewed  in  the  most  favored 
light,  would  not  authorize  a  verdict  for  the 
plaintiff,  a  judge  is  not  obliged  to  submit  the 
cause  to  a  jury;  but  he  may,  and  it  is  generally 
conceded  he  should,  order  a  nonsuit.  If,  in 
the  exercise  of  this  duty,  a  judge  withholds 
from  the  jury  a  cause  that  should  have  been 
submitted  to  them,  this  court  always  interferes 
and  orders  a  new  trial.  If  the  plaintiff's  testi- 
mony is  not  sufficient  to  support-the  issue,  and 
the  judge  does  not  grant  a  nonsuit,  but  sub- 
mits the  cause  to  the  jury,  this  court  does  not 
•order  a  new  trial  because  the  judge  did  not 
nonsuit  the  plaintiff;  but  if  the  verdict  is  for 
him,  it  may  be  set  aside  because  it  is  found 
without  or  against  evidence.  This  recurrence 
to  the  practice  at  Nisi  Prius,  in  ordinary  cases, 
will  aid  in  correcting  the  misapprehensions  in 
relation  to  the  law  as  applicable  to  actions  for 
malicious  prosecutions.  If  a  party  prosecutes 
another  on  a  criminal  charge,  it  is  a  rule  of  law 
arising  from  considerations  of  convenience, 
justice,  and  even  necessity,  that  the  prosecutor 
shall  be  protected  in  so  doing,  however  mali- 
ciously he  may  have  acted,  provided  he  had 
427*]  *probable  cause  for  preferring  the 
charge.  Stark.  Ev.,  pt.  4,  911,  912,  and  cases 
cited.  In  such  actions,  the  question  of  proba- 
ble cause  is  all  important;  and  before  the  plaint- 
iff can  recover,it  must  appear,  substantively  and 
-expressly,  that  the  prosecution  he  complains  of 
as  malicious  was  without  probable  cause.  It  is 
not  enough  for  him  to  show  an  acquittal  from 
the  prosecution,  but  it  must  be  made  to  ap- 
pear, by  some  positive  evidence  arising  out  of 
the  circumstances,  that  the  prosecution  was 
groundless.  Malice  will  sometimes  be  inferred 
From  the  want  of  a  probable  excuse  for  the 
prosecution,  but  this  want  of  excuse  will  never 
be  inferred  from  the  most  express  malice.  1 
T.  R,  544 ;  9  East,  361,  363.  It  is  conceded 
on 

question 

would  seem  necessarily  to  result,  that  the  jury 
are  to  say  whether  the  circumstances  relied  on 
to  show  probable  cause  really  existed  ;  and  the 
court  are  to  decide,  if  they  did  exist,  whether 
they  constituted  probable  cause.  A  judge, 
therefore,  who  should  assume  the  right  to  de- 
termine the  whole  question  to  the  exclusion  of 
the  jury,  would  encroach  upon  their  province. 
It  is  contended  by  the  defendant  in  this  case 
and  the  general  proposition  is  laid  down  in 
several  elementary  treatises,  and  in  some  re- 
ports, as  a  well  established  rule  of  law,  that 
the  judge,  and  not  the  jury,  is  to  determine 
whether  the  defendant  had  probable  cause. 
Bull.,  N.  P.,  14;  Stark.  Ev.,  pt.  4,  912.  It 
being,  as  all  admit,  a  mixed  question  of  law 
*nd  fact,  this  general  denial  of  the  right  of  the 
jury  to  participate  in  its  decision  would  estab- 
lish an  exception  to  that  great  and  salutary 
principle  which  lies  at  the  foundation  of  the 
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all  hands  that  the  question  of  probable  cause 
a  mixed  question  of  law  and  fact ;  and  it 


right  of  trial  by  jury  ;  ad  qucestiones  facti  non 
respondent  judices ;  ad  qucuitiones  legis  non  re- 
spondent juratores. 

In  this  light  the  Court  of  Appeals  in  Va., 
viewed  the  decision  in  the  case  of  Orabtree  v. 
Uorton,  4  Munf.,  59,  in  which  the  court  be- 
low, acting  upon  the  rule  urged  upon  us  by 
the  defendant  in  this  case,  had  assumed  to  it- 
self the  entire  disposition  of  the  question  as  to 
probable  cause.  The  president  of  the  court, 
in  giving  his  opinion  in  that  case,  says  the 
court  below  invaded  the  province  of  the  jury 
in  relation  to  the  *weight  of  testimony  [*4i!& 
and  the  credibility  of  witnesses,  in  having  de- 
cided that  probable  cause  was  proved  to  exist 
at  the  time  the  appellee  commenced  the  suit  in 
the  declaration  mentioned,  without  having  the 
facts  on  which  such  question  depended  agreed 
by  the  pleadings,  or  submitted  to  the  court  by 
the  parties  or  the  jury.  This  opinion  was  in 
effect  reiterated  in  the  case  of  Maddox  v.  Jack- 
son, 4  Munf.,  462.  The  Court  of  Tenn.  divid- 
ed on  the  question  whether  probable  cause 
was  to  be  passed  on  by  the  jury  or  decided  by 
the  court.  Kelton  v.  Bevins,  Cooke,  90.  Sev- 
eral recent  decisions  in  the  English  courts 
show  that  the  law  is  not  there  understood  as 
contended  for  by  the  defendant.  In  Brooks  v. 
Warwick,  2  Stark.,  Am.  ed.,  342,  Ld.  Ellen- 
borough  left  it  to  the  jury  to  determine  wheth- 
er, under  all  the  circumstances,  there  was 
probable  ground  for  making  the  charge.  A 
similar  course  was  taken  in  the  case  of  Isaacs 
v.  Brand,  2  Stark.,  167. 

From  a  consideration  of  the  authorities  on 
this  subject,  they  seem  to  me  to  establish  a 
rule  which  in  no  respect  tends  to  confound  the 
acknowledged  functions  of  judges  and  jurors. 
Where  the  circumstances  relied  on  as  evidence 
of  probable  cause  are  admitted  by  the  plead- 
ings, it  belongs  to  the  court  to  pronounce  upon 
them;  and  where  these  circumstances  are  clear- 
ly established  by  uncontroverted  testimony,  or 
by  the  concession  of  the  parties,  and  they  ful- 
ly establish  a  probable  cause,  the  court  may 
refuse  to  submit  the  cause  to  the  jury,  and  or- 
der the  plaintiff  to  be  nonsuited  ;  but  this,  I 
conceive,  is  done  upon  the  same  principle  that 
a  judge  at  NisiPrinA  decides,  in  ordinary  cases, 
that  the  plaintiff  has  not  shown  enough  to  car- 
ry his  cause  to  the  jury, and  not  that  it  is  a  ques- 
tion not  falling  within  the  province  of  the  jury. 
But  nonsuits  should  only  be  granted  in  cases 
where  there  is  nothing  for  the  jury  to  pass 
upon,  where  there  is  no  evidence  of  a  want  of 
probable  cause,  or  where  probable  cause  is  so 
clearly  established  that  if  the  cases  had  been 
submitted  to  the  jury,  and  they  had  found 
verdicts  for  the  plaintiffs,  this  court  would,  on 
application  for  that  purpose,  set  them  aside  as 
verdicts  found  without  or  against  evidence. 

*If ,  however,  the  facts  are  contro-  [*42O 
verted — if  in  anywise  the  weight  of  conflicting 
testimony  is  to  be  ascertained,  or  the  credibil- 
ity of  witnesses  estimated,  the  evidence  must 
go  to  the  jury. 

I  believe  the  views  here  taken  do  not  con- 
flict with  those  decisions  of  this  court  which 
are  cited  as  conclusive  authorities  for  the  de- 
fendant. In  the  case  of  McCormick  v.  Sitaon, 
7  Cow.,  715,  the  judge  at  the  circuit  submitted 
to  the  jury  upon  the  evidence  whether  there 
probable  cause  ;  and  when  the  case  came  here, 
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this  court  said  he  erred  in  that  particular.  The 
case  of  Pangburn  v.  Ball,  1  Wend.,  345,  came 
up  from  the  C.  P.  of  Albany  Co.  The  court 
below  charged  the  jury  that  if,  from  the  tes- 
timony before  them,  they  should  be  of  opin- 
ion that  the  prosecutions  before  the  justice 
were  malicious  and  without  probable  cause, 
and  that  the  defendant  knew  the  facts  to  be  so 
before  and  at  the  time  of  such  prosecutions, 
they  ought  to  find  damages  for  the  plaintiff, 
otherwise  they  should  find  the  defendant  not 
guilty.  Wood  worth,  J.,  speaking  in  reference 
to  this  charge,  says:  "  The  court  erred  in  sub- 
mitting both  the  law  and  the  fact  to  the  jury." 
If  these  decisions  have  been  supposed  to  sup- 
port the  rule  of  law  in  a  general  application  to 
actions  for  a  malicious  prosecution,  that  the 
court,  without  the  jury ,  must  decide  upon  ques- 
tions of  probable  cause,  I  apprehend  they  have 
been  misunderstood.  They  do  not  disapprove 
of  submitting  such  questions  to  the  jury,  but 
they  condemn  the  manmer  in  which  they  were 
ubmitted.  They  by  no  means  imply  that  the 
court  ought  to  assume  the  province  of  the  jury 
and  pass  upon  the  facts,  in  case  facts  are  in 
dispute;  but  they  disapprove  of  the  surrender 
by  the  court  of  its  own  function — the  exercise 
of  the  right  to  pronounce  the  law  to  the  jury. 
For  this  error  (the  omission  by  the  court  to  in- 
struct the  jury  on  the  law)  the  defendant  has 
a  right  to  ask  a  new  trial.  The  case  of  Ulmer 
v.  Leland,  1  Greenl.,  135,  was  very  similar  to 
the  present  ;  and  the  exposition  to  the  law  on 
this  subject  by  the  court  appears  to  me  to  be 
very  correct,  and  directly  applicable  to  the 
question  before  us.  The  cause  was  tried  be- 
43O*]  fore  Ch.  J.  Parker,  before  the  *separa- 
tion  of  Me.  from  Mass.,  and  his  decision  was 
reviewed  by  the  Superior  Court  of  the  former 
State.  The  Chief  Justice  left  it  to  the  jury  to 
decide,  as  a  matter  of  evidence,  whether  prob- 
able cause  was  fully  made  out  or  not.  In  re- 
lation to  this  point,  the  court  say  that  the  de- 
fendant having  insisted  that  the  jury  ought  to 
be  instructed,  as  a  matter  of  law,  that  prob- 
able cause  was  fully  made  out,  it  was  the  duty 
of  the  judge  to  have  stated  his  opinion  distinct- 
ly to  the  jury,  whether  probable  cause  was  or 
was  not  established  if  the  evidence  introduced 
by  the  defendent  proved  to  their  satisfaction 
the  truth  of  the  facts  upon  which  he  relied. 
As  it  did  not  appear  that  the  judge  gave  any 
instructions  to  the  jury  upon  the  question  of 
law  involved  in  that  case,  the  court  for  that 
reason  granted  a  new  trial. 

The  defendant  in  this  case  took  a  position 
somewhat  similar,  though  he  probably  asked 
of  the  judge  at  the  trial  more  than  was  proper 
for  him  to  grant ;  but  I  think  the  judge  erred 
in  not  giving  the  defendant  the  benefit  of  his 
exposition  to  the  jury,  of  the  law  relative  to 
what  constituted  probable  cause  in  an  action 
for  a  malicious  prosecution.  He  should  not 
have  taken  the  cause  from  the  jury,  if  there 
was  the  least  doubt  as  to  the  existence  of  the 
circumstances  alleged  as  the  probable  ground 
of  the  criminal  proceedings  against  the  plaint- 
iff ;  but  he  ought  to  have  instructed  them  as 
to  the  law  involved  in  the  question,  and  as  to 
what  constituted  a  legal  excuse  for  the  defend- 
ant, and  also  whether  the  facts  relied  on  in  the 
defense,  on  the  supposition  that  they  should 
be  found  true  by  them,  made  out  a  probable 
184 


cause.  It  was  the  defendant's  right  to  have 
the  jury  instructed  in  their  duty  by  the  opin- 
ion of  the  court  upon  the  question  of  law. 
This  was  not  done  ;  on  the  contrary,  it  would 
seem  that  both  the  law  and  the  fact  were  left, 
without  any  instruction  from  the  judge,  at  the 
entire  disposition  of  the  jury. 
New  trial  granted. 

Cited  in-6  Wend..  421;  17  Wend.,  227  ;  6  N.  Y., 
387 ;  10  N.  Y.,  240 ;  53  N.  Y.,  16 ;  62  N.  Y.,  22;  81  N.Y., 
435 ;  6  Barb.,  87 ;  48  Barb.,  35 : 1  T.  &  C.,  456 ;  46  How. 
Pr..  38 ;  1  Sandf.,  606 ;  39  Super.,  388 ;  45  Super..  232  ; 
29  Cal.,  650. 


*SPALDING0.  VANDERCOOK.  [*431 

Payment  of  Money  into  Court — Effect  of— Evi- 
dence of  Partial  Failure  of  Consideration  of 
Note,  Admissible. 

Payment  of  money  into  court  admits  the  cause  or 
causes  of  action  stated  in  the  declaration  to  tne- 
amountpaid  in,  but  nothing1  more,  and  beyond  that 
amount,  the  defendant  may  make  his  defense.  So 
it  was  held  in  a  case  where  the  declaration  con- 
tained a  count  on  a  promissory  note  and  the  com- 
mon money  counts,  and  the  money  was  paid  in  gen- 
erally. 

The  partial  failure  of  the  consideration  of  a  note- 
may  be  given  in  evidence  to  reduce  the  amount  of 
the  plaintiff's  recovery. 

Citations— 13  Johns.,  302;  2  Archb.  Pr.,  184. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the- 
J-  Rensselaer  Circuit  in  Jan.,  1827,  before 
the  Hon.  William  A.  Duer,  one  of  the  Cir- 
cuit Js. 

The  declaration  contained  a  count  of  payee- 
against  maker  on  a  promissory  note  for  $131, 
dated  Aug.  15,  1826,  payable  Jan.  1,  1827,  and 
also  the  common  counts.  The  defendant  plead- 
ed non  assumpsit  as  to  all  the  promises,  &c., 
in  the  declaration  mentioned,  except  as  to  the 
sum  of  $89,  parcel,  &c.,  and  as  to  that  sum,  a 
tender  before  suit  brought.  The  plaintiff  re- 
plied confessing  the  tender  as  to  the  $89  and 
accepting  the  same,  and  joining  issue  as  to  the 
residue.  To  the  plea  of  the  defendant  was  at- 
tached a  general  notice  of  set-off,  and  a  special 
notice  of  matter  intended  to  be  given  in  evi- 
dence, viz.  :  that  the  consideration  of  the  note 
declared  on  was  the  making  of  a  quantity  of 
provision  barrels  by  the  plaintiff  for  the  de- 
fendant, under  an  agreement  to  manufacture 
the  same  so  that  they  would  pass  inspection 
under  the  law  regulating  the  inspection  of  beef 
and  pork  ;  that  a  portion  of  the  barrels  were 
manufactured  in  an  unskillful  manner,  and. 
not  in  compliance  with  the  terms  of  the  con- 
tract, whereby  the  defendant  lost  the  sale  of 
the  same. 

On  the  trial  of  the  cause,  the  note  declared 
on  was  read  in  evidence.  A  certified  copy  of 
a  rule  of  court  was  produced,  giving  leave  to 
the  defendant  to  bring  into  court  the  sum  of 
$89,  and  ordering  that  unless  the  plaintiff  ac- 
cepted the  same  in  full  discharge  of  his  suit, 
the  amount  be  struck  out  of  the  declaration 
and  paid  to  the  plaintiff,  and  that  upon  the 
trial  of  the  issue,  the  plaintiff  should  not  be 
permitted  to  give  evidence  for  the  same.  The 
plaintiff  accepted  the  money,  and  after  deduct- 
ing it  and  an  indorsement  on  the  note,  the  bal- 
ance remaining  due  was  shown  to  be  $S9.36. 

The  defendant  then  offered  to  prove  the  facts 
set  forth  in  his  notice,  and  to  show  that  the 
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432*]  plaintiff  was  indebted  to  him.  *The 
plaintiff's  counsel  objected  that  under  the  state 
of  the  pleadings  the  defendant  was  not  entitled 
to  give  any  evidence,  which  objection  was  sus- 
tained by  the  judge,  and  the  jury,  under  his 
direction,  gave  a  verdict  for  the  plaintiff  for 
the  amount  claimed. 

Mr.  J.  L.  Viele,  for  defendant,  moved  to 
set  aside  the  verdict.  He  cited  1  Chit.,  548; 
10  Mass.,  416  ;  8  Cow.,  31  ;  13  Johns.,  302. 

Mr.  H.  P.  Hunt,  for  plaintiff,  contended 
that  the  defendant,  having  pleaded  a  tender 
generally,  and  not  as  to  any  particular  count  in 
the  declaration,  he  had  admitted  the  note  de- 
clared on,  and  was  not  at  liberty  to  give  evi- 
dence to  reduce  the  amount  thereof  by  a  set-off, 
or  by  showing  a  breach  of  a  contract  on  the 
part  of  the  plaintiff.  1  Dunl.  Pr.,  423,  424;  2 
Bos.  &  P.,  550;  2  East,  128;  9  Id.,  325;  3 
Taunt.,  95  ;  3  Stark.  Ev.,  1397  ;  Peake  Cas., 
15.  The  objection  to  the  evidence  is,  that  the 
defendant,  having  acknowledged  the  contract 
as  set  forth  in  the  declaration  by  the  plea  of 
tender,  cannot  by  proof  deny  it. 

By  the  Court,  Savage,  Ch.  J.  This  case 
presents  two  points :  1.  Whether  the  partial 
failure  of  consideration  can  be  given  in  evi- 
dence, to  reduce  the  amount  of  the  plaintiff's 
recovery  ;  and  2.  Whether  the  payment  of 
money  into  court  precludes  all  defense. 

In  Becker  v.  Vrooman,  13  Johns.,  302,  it  is  set- 
tled that  deceit  in  the  sale  of  a  chattel  may  be 
shown  in  bar,  or  in  mitigation.  The  same  prin- 
ciple will  admit  the  defense  in  this  case,  pro- 
vided the  defendant  is  not  precluded  by  the  pay- 
ment of  money  into  court  generally.  The  cases 
on  this  point  are  not  uniform;  they  are  all  con- 
sidered in  2  Archb.  Pr.,  184,  where  it  is  shown 
that  the  true  rule  is,  that  payment  of  money  into 
court  admits  the  cause  or  causes  of  action  stat- 
ed in  the  declaration,  to  the  amount  paid  in, 
but  nothing  more.  Beyond  that  amount  the 
defendant  may  make  his  defense. 

A  new  trial  must,  therefore,  be  granted  ;  costs 
to  abide  the  event. 

Distinguished^  Wend.,  491 ;  8  Wend.,  117. 

Cited  in— 3  Wend.,  239  :  6  Wend.,  593 ;  12  Wend., 
247 ;  3  Hill,  177 ;  1  Edw.,  306 ;  2  N.  Y..  158 ;  52  N.  Y., 
402;  78  N.  Y..  81 :  83  N.  Y.,  198 ;  10  Barb.,  57  ;  1  Hilt. 
77  ;  5  Daly,  215 ;  22  Wis..  26 ;  31  N.  J.  L.,  341 ;  20  Am. 
Dec.,  695 ;  30  Am.  Dec.,  610  (12  Conn.,  129)  ;  11  Am. 
Rep.,  252  (9  H.  I.,  299):  11  Am.  Rep..  717  (52  N.  Y.,  399); 
34  Am.  Rep.,  515  (78  N.  Y..  74);  38  Am.  Rep..  418  (83  N. 
Y.,  192). 
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DELACROIX. 

Landlord  and  Tenant — Construction  of  Instru- 
ment as  to  whether  a  Lease,  or  an  Agreement 
for  a  Lease —  Intent  of  Parties  given  Effect. 

Whether  an  instrument  shall  be  considered  a  lease, 
or  only  an  agreement  for  a  lease,  depends  on  the  in- 
tention of  the  parties  to  be  collected  from  the  whole 
instrument;  the  law  will  rather  do  violence  to  the 
words,  than  break  through  the  intent  of  the  parties, 
by  constrain?  it  a  lease,  when  the  intent  is  mani- 
festly otherwise. 

An  instrument  respecting  the  letting1  of  premises, 
though  containing  words  of  present  demise,  but  in 
which  was  inserted  an  agreement  by  the  owner  to 
make  alterations  and  improvements,  and  by  the 
other  party  to  take  a  lease  when  the  premises  should 
be  so  altered  and  improved,  and  the  term  was  stipu- 
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lated  to  commence  from  the  day  that  the  premises 
should  be  altered  and  improved  in  the  manner 
agreed  on,  was  accordingly  held  not  to  be  a  lease, 
but  an  agreement  for  a  lease. 

And  wnere,  under  such  an  agreement,  alterations, 
and  improvements  were  made,  but  of  a  different 
character  from  those  stipulated,  it  was  held,  that 
the  party  with  whom  the  contract  was  made,  was 
not  entitled  to  demand  the  possession  of  the  prem- 
ises, though  willing  to  waive  the  exact  compliance 
with  the  contract. 

Citations— Cruise  Dig.,  tit.,  32,  ch.5,  sec.  3  to  13 :  5- 
T.  R.,  163;  3  Johns.,  47 ;  5  Johns.,  74 ;  10  Johns.,  336. 

THIS  was  an  action  of  ejectment,  tried  at  the 
N.  Y.  Circuit  in  Apr.,  1827,  before  Hon. 
William  A.  Duer,  one  of  the  Circuit  J&.  The 
declaration  contained  a  number  of  counts,  on 
the  demise  of  Uriah  Bulkley  against  Joseph 
Delacroix,  some  of  which  were  laid  May  17, 
1825,  and  others  Nov.  21,  1825.  The  premises 
demised  were  variously  described  as  "one 
house,  one  messuage,  one  cellar  and  one  acre 
of  land,  situate  in  the  first  ward  of  the  City  of 
New  York  ;"  "  so  much  of  the  first  story  of 
that  certain  house,  standing  on  a  certain  lot  of 
land  situate  in  the  first  ward,  &c. ,  known  as 
No.  112,  Broadway,  as  lies  on  the  south  side  of 
the  hall  running  through  the  said  first  story  ;" 
"the  front  cellar  under  that  part  of  the  house, 
&c.,  known,  &c.,  which  lies  on  the  south  side 
of  the  hall,  &c.,  and  also  the  hall,  and  also  the 
yard  in  the  rear  of  the  house  ;"  and  "  all  that 
certain  store,  being  on  the  south  side  of  the  hall, 
&c.,  and  also  the  front  cellar  under  the  said 
store,  and  the  privilege  of  passing  through  the 
hall  into  the  yard  in  the  rear  of  the  store,  as. 
appurtenant  thereto." 

On  the  trial  of  the  cause,  the  plaintiff  pro- 
duced an  instrument  in  writing  under  seal, 
bearing  date  Feb.  16,  1825,  executed  by  the  de- 
fendant and  Marie,  his  wife,  by  which,  after 
reciting  "  that  it  had  been  agreed  by  and  be- 
tween Delacroix  and  Bulkley,  that  Delacroix 
should  alter  and  improve  the  premises  known 
as  No.  112,  Broadway,  in  the  City  of  N.  Y.,in 
the  manner  afterwards  to  be  particularly  des- 
cribed, and  that  Delacroix  should  lease  unto 
Bulkley  the  first  story  of  that  part  of  the  prem- 
ises which,  after  the  said  alterations  and  im- 
provement, would  be  south  of  the  hall  after- 
wards to  be  described,  for  and  during  the  term, 
afterwards  to  *be  mentioned, at  the  rent  [*434 
of  $865  per  annum,  and  which  lease  Bulkier 
had,  on  his  part,  agreed  to  take  from  from  Del- 
acroix, when  the  premises  had  been  so  altered 
and  improved,"  Delacroix,  for  and  in  consid- 
eration of  the  rents,  covenants  and  agreements 
thereinafter  reserved  and  contained, on  the  part 
and  behalf  of  the  said  Uriah  Bulkley,  his  ex- 
ecutors, &c.,  to  be  paid,  kept  and  performed, 
covenanted  and  agreed,  on  or  before  May  15, 
then  next,  to  alter  and  improve  a  certain  two 
story  house,  situate  in  Broadway,  in  the  City 
of  N.  Y.,  by  making  a  hall  not  more  than  6- 
feet  wide  in  the  clear,  to  run  through  the  mid- 
dle of  the  house  from  front  to  rear,  by  raising 
the  front  of  the  house  so  that  it  should  present, 
in  front,  the  appearance  of  a  full  three  story 
house,  by  making  the  first  story  of  the  south 
part  of  the  house  to  be  divided  into  a  store  of 
not  less  than  15  feet  front  and  rear,  and  to  ex- 
tend from  the  front  to  the  rear  of  the  house 
(describing  the  style  of  finishing),  by  lowering 
the  cellar  under  the  front  half  of  the  store, 
flooring  the  same,  making  suitable  steps  to 
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descend  from  the  street,  and  making  a  new  cel- 
lar door,  by  removing  all  the  buildings  on  the 
lot  in  the  rear  of  the  house,  so  as  to  leave  a  va- 
cant space  of  18  feet:  and  that  he  and  his  heirs 
would  not,  "during  the  continuance  of  the 
term  hereby  granted,"  erect  on  any  part  of  the 
lot  in  the  rear  of  the  store  and  yard,  any  build- 
ing, other  than  a  building  to  be  used  as  an  as- 
sembly room.  After  this  covenant  the  instru- 
ment proceeds  as  follows  :  "And  the  said  Jos- 
eph Delacroix  and  Marie,  his  wife,  do  also  by 
these  presents  grant,  demise  and  to  farm  let 
unto  the  said  Uriah  Bulkley,  and  to  his  execu- 
tors, &c.,  all  the  said  store,  so  to  be  built  and 
improved  as  is  hereinafter  mentioned,  together 
with  the  said  front  cellar,  the  same  to  extend 
back  about  22  feet,  and  also  the  free  privilege, 
in  common  with  the  tenant  of  the  upper  part  of 
the  house,  of  the  said  hall  and  yard,  for  egress 
and  regress  (provided  that  the  said  Joseph  De- 
lacroix should  be  permitted  to  take  a  space  not 
more  than  14  feet  in  length  and  4£  feet  in 
breadth,  from  the  rear  part  of  the  north  side  of 
the  store,  for  the  purpose  of  constructing  a 
flight  of  stairs  to  communicate  with  the  hall). 
To  have  and  to  hold  the  said  above  mentioned 
and  described  store,  cellar  and  privilege,  with 
435*]  *the  appurtenances,  unto  the  said  U. 
B.  his  executors,  &c.,  from  the  day  that  the 
said  store  and  cellar  shall  be  altered  and  im- 
proved in  the  manner  above  mentioned,  until 
the  first  day  of  May,  which  will  be  in  the  year 
1832  ;  yielding  and  paying  unto  the  said  J.  D. 
his  heirs,  &c. ,  the  yearly  rent  of  $865  in  quar- 
terly payments."  Then  follows  a  proviso,  that 
a  deduction  from  the  first  quarter's  rent  pro 
rata  should  be  made,  for  the  time  that  should 
elapse  between  May  1,  1825,  and  the  alteration 
and  improvement  of  the  store  and  cellar  ; 
clauses  of  re-entry  and  distress  ;  a  covenant  on 
the  part  of  D.  to  pay  all  taxes,  &c.,  during  the 
term  '•  hereby  granted,"  and  to  keep  the  de- 
mised premises  in  tenantable  repair.  If,  how- 
ever, the  premises  were  destroyed  by  fire,  the 
indenture  was  to  be  void, and  the  estate  granted 
to  cease  :  and  covenants  on  the  part  of  B.  to 
pay  the  rent,  and  to  yield  up  the  premises,  on 
the  determination  of  the  estate,  in  as  good  or- 
der and  condition  as  they  should  be  on  the  day 
the  possession  thereof  should  be  given  unto 
him,  reasonable  wear  and  tear  excepted  ;  clos- 
ing with  a  covenant  on  the  part  of  D.  for  quiet 
enjoyment,  B.  paying  the  rent,  &c. 

The  plaintiff  further  proved  the  defendant 
was  the  owner  of  the  premises  ;  that  at  the  date 
of  the  instrument  produced  by  him,  he,  the 
defendant,  was  in  possession  of  part  of  the 
premises  as  a  tenant  of  one  George  Dummer, 
for  the  then  current  year,  ending  May  1,  1825; 
that  on  or  before  May  1,  he  delivered  up  to  the 
defendant  the  possession  of  the  premises  to  be 
repaired  and  altered,  according  to  the  cove- 
nants in  the  instrument  contained  ;  and  that 
before  the  commencement  of  this  suit,  to  wit: 
Nov.  20,  1825,  at  which  time  the  building  now 
erected  on  the  premises  was  completed,  he,  the 
plaintiff,  demanded  of  the  defendant  the  pos- 
session of  the  premises  in  question,  which  was 
refused  by  the  defendant.  The  plaintiff  rested. 

The  defendant  proved  that  in  May,  1825,  he 
took  possession  of  the  premises,  for  the  pur- 
pose of  altering  and  improving  the  same,  ac- 
cording to  the  agreement  between  him  and  the 
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plaintiff,  but  it  was  found  that  the  old  build- 
ing was  so  much  damaged  and  the  foundation 
of  it  so  weak  that  the  alterations  and  improve- 
ments specified  in  the  instrument  could  not  be 
*made  with  safety ;  in  consequence  [*436 
whereof,  the  old  brick  building  then  standing 
on  the  premises,  described  in  the  instrument 
as  a  two  story  building,  was  entirely  taken 
down,  and  a  new  and  deeper  foundation  laid, 
upon  which  was  erected  a  four  story  brick 
building  of  the  same  width  of  the  old  build- 
ing, but  about  7  feet  deeper,  which,  at  the 
time  of  the  trial,  was  standing  upon  the  prem- 
ises called  and  known  as  the  National  Hotel ; 
that  the  new  building  is  divided  in  the  middle 
on  the  first  ground  floor  by  a  hall  6  feet  wide, 
running  from  front  to  rear  ;  that  on  the  south 
side  of  the  hall,  the  first  floor  is  from  14  to  15 
feet  wide  in  front  and  rear,  and  in  the  front, 
on  the  south  side  of  the  hall,  a  room  is  con- 
structed, which  is  entered  by  a  door  from  the 
street,  and  by  another  from  the  hall ;  that  in 
the  rear  of  this  room,  and  across  the  south  side 
of  the  first  floor,  a  stair-case  about  7  feet  wide, 
leading  from  the  hall  into  the  second  story, 
has  been  erected,  and  that  in  rear  of  the  stair- 
case, on  the  south  side  of  the  hall,  a  parlor  has 
been  made  ;  that  the  cellar  under  the  front 
room,  on  the  south  side  of  the  hall,  has  been 
lowered  and  paved,  and  a  door  and  flight  of 
steps  to  the  side  walk  in  front  has  been  made. 

The  testimony  being  closed,  the  judge 
charged  the  jury  that  the  evidence  produced 
was  sufficient  to  bar  the  plaintiff  of  his  action, 
and  to  entitle  the  defendant  to  a  verdict.  The 
jury  found  accordingly.  The  counsel  for  the 
plaintiff  excepted  to  the  charge  of  the  judge. 

Mr.  P.  Ruggles,  for  plaintiff,  moved  to  set 
aside  the  verdict.  The  instrument  executed  by 
the  defendant  is  a  lease;  by  it,  a  term  for  five 
years  was  granted,  and  an  interest  in  the  de- 
mised premises  vested  in  the  lessee,  the  posses- 
sion to  commence  infuturo.  Co.  Litt.,  46  b;  2 
Bl.  Com.,  144;  6  Co.,  37. 

The  lessee  was  to  have  the  premises  from  the 
day  that  the  store  and  cellar  should  be  altered 
and  improved,  as  specified  in  the  lease.  It  can- 
not be  objected  that  the  estate  of  the  lessee  had 
no  beginning,  and  that,  therefore,  the  lease  is 
void.  Whatever  uncertainty  existed  is  removed 
by  the  terms  of  the  lease  itself.  The  alterations 
and  improvements  were  to  be  made  by  May 
15,  1825,  fifteen  days  after  the  termination  of 
the  term  under  the  lessee's  then  existing  lease. 
The  Commencement  of  the  term  be-  [*437 
ing  thus  certain  could  not  be  rendered  uncer- 
tain, or  the  lease  vacated  by  the  acts  of  the  les- 
sor. A  party  cannot  allege  his  own  neglect  or 
omission  in  excuse  of  the  performance  of  a 
covenant.  5  Cow.,  270;  10  Ves.,  315,  316;  11 
Johns.,  91;  14  Id.,  193.  If  the  commencement 
of  the  term  depended  upon  the  time  when  the 
alterations  were  completed,  the  plaintiff's  right 
of  entry  accrued  Nov.  20,  1825,  when  the  al- 
terations were  all  made.  If  the  term  com- 
menced May  1  or  May  15,  and  the  lessee  was 
prevented  from  entering  by  the  alterations  not 
being  then  completed,  he  was  entitled  to  enter 
when  the  impediment  to  his  entry  was  removed. 
Co.  Litt.,  45  b,  466;  4Bac.  Abr.,  tit.  Leases,  L. 
O.;  4  Com.  Dig.,  tit.  Estates,  G,  9;  Co.  Litt., 
227  a. 

The  instrument  contains  not  only  words  of 

WEND.  2. 


1829 


JACKSON  v.  DELACROIX. 


437 


present  demise,  but  an  entry  is  contemplated 
by  the  reservation  of  the  right  of  re-entry.  The 
alterations  made,  though  variant  from  those 
specified  in  the  lease,  in  every  material  particu- 
lar are  the  same.  The  room  is  there,  the  cellar 
is  there,  and  whether  in  a  new  or  in  an  old 
house  is  immaterial,  the  lessee  being  willing  to 
accept  the  premises.  He  had  no  power  to  con- 
trol the  lessor  in  the  making  of  the  alterations. 

The  remedy  of  the  plaintiff  is  by  ejectment, 
and  not  by  suit  on  the  covenant.  5  Johns.,  74. 
Whatever  is  tangible  can  be  recovered  in  an 
ejectment.  16  Johns., 184;  9  Jd.,298.  An  action 
of  covenant  could  not  be  sustained;  it  could 
not  be  alleged  that  the  defendant  had  not  ex- 
ecuted a  lease. 

Mr.  A.  Van  Vechten,  for  defendant.  The 
instrument  relied  on  by  the  plaintiff  for  a  re- 
covery is  not  a  lease,  but  an  agreement  for  a 
lease.  The  defendant  agreed  to  demise  a  store 
to  be  built  and  improved  in  a  certain  manner 
by  making  certain  alterations,  and  when  those 
alterations  were  made  the  term  was  to  com- 
mence. They  were  never  made.  The  subject- 
matter  of  the  agreement,  consequently,  never 
had  existence.  The  intent  of  the  parties  must 

fjvern  in  the  construction  of  the  instrument, 
38*]  and  the  words  must  yield  to  the  *intent. 
Adams,  Ej.,  109-111;  1  Cruise,  116,  tit.  23,  ch. 
7,  sec.  4. 

The  agreement  contempleted  the  commence- 
ment of  the  term  on  the  completion  of  the  al- 
terations, which  it  was  supposed  might  be  ef- 
fected in  15  days;  but  they  could  not  be  made 
in  consequence  of  the  decayed  state  of  the 
building.  The  disappointment  was  mutual  and 
without  fault  on  either  side;  the  agreement 
could  not  be  carried  into  effect;  the  subject  did 
not  admit  of  it.  Had  the  alterations  been  made 
as  had  been  agreed  upon,  and  it  would  have 
been  unsafe  to  occupy  the  room,  the  plaintiff 
would  not  have  been  bound  to  accept  it.  The 
defendant,  therefore,  was  released  from  his 
agreement. 

Of  what  could  possession  be  delivered  in 
case  of  recovery  bv  the  plaintiff  ?  There  is 
nothing  of  the  old  house  left,  and  the  new 
"building  was  not  erected  at  the  time  of  the 
agreement ;  a  room  in  it,  therefore,  could  not 
have  been  demised.  There  was  no  demise  of 
the  ground  covered  by  the  store,  so  that  the 
party  might  claim  whatever  building  was  put 
upon  it.  It  was  of  a  room  in  a  house  which 
was  to  be  altered  and  improved,  and  which  was 
found  impossible  to  be  done.  To  compel  the 
defendant  to  furnish  to  the  plaintiff  a  store  in 
the  new  building,  worth  perhaps  double  the 
rent  specified  in  the  agreement,  in  lieu  of  a 
store  in  the  old  building,  would  be  contrary  to 
the  contemplation  and  intent  of  the  parties 
when  the  agreement  was  entered  into.  If  the 
instrument  is  to  be  considered  as  a  lease  bind- 
ing upon  the  defendant,  then  it  would  have 
equally  obligatory  upon  the  plaintiff,  though 
the  alterations  made  had  decreased  instead  of 
enhanced  the  value. 

By  the  Court,  Savage,  Ch.  J.  The  impor- 
tant question  in  the  case  is,  whether  the  instru- 
ment produced  is  a  lease  or  an  agreement  for  a 
lease.  Any  words  which  import  a  present  de- 
mise are  sufficient  to  constitute  a  lease.  The 
•words  "demise,  lease  and  to  farm  let"  are  the 
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proper  ones  to  constitute  a  lease  ;  but  any 
other  words  which  show  the  intention  of  the 
parties  that  one  shall  devest  himself  of  the  pos- 
session and  the  other  come  into  it  for  a  certain 
time,  whatever  be  the  form,  will,  in  construc- 
tion of  law,  amount  to  a  lease.  Cruise  Dig., 
*tit.  32,  ch.  5,  sees.  8-18.  Some  of  the  [*43» 
cases  referred  to  show,  that  if  the  instrument 
contains  words  which  import  a  present  grant, 
they  constitute  a  lease,  although  there  is  a  stip- 
ulation for  a  further  conveyance  in  future.  It 
ha.s  been  supposed  that  all  the  English  cases 
on  this  subject  have  not  been  uniform.  5  T. 
R.,  163,  Law,  arguendo,  where  the  cases  are  re- 
ferred to,  and  see  Cruise,  ubi  supra.  But  the 
rule  now  settled  there,  as  well  as  here,  is,  that 
whether  the  instrument  shall  be  considered  a 
lease,  or  only  an  agreement  for  one,  depends 
on  the  intention  of  the  parties  as  collected  from 
the  whole  instrument.  The  law  will  rather  do 
violence  to  the  words  than  break  through  the 
intent  of  the  parties  by  construing  it  a  lease 
when  the  intent  was  manifestly  otherwise. 
Cruise,  ubi  supra,  sec.  9. 

Among  the  cases  which  I  have  examined, 
that  which  most  resembles  this  is  Doe  v.  Ash- 
bury.  5  T.  R.,  163.  Jackson,  the  lessor  of  the 
plaintiff,  had  entered  into  an  agreement  with 
Scarisbrick,  who  became  bankrupt,  and  the  de- 
fendant was  one  of  his  assignees.  It  was  agreed, 
as  to  the  fulling-mills,  &c.,  of  the  lessor,  that 
the  said  mills  and  conveniences,  &c.,  he,  the 
lessee,  shall  enjoy,  and  I  (the  lessor)  engage  to 
give  him  a  lease  in,  for  the  term  of  31  years, 
&c.  The  lessor  then  agress  to  purchase  one 
yard  in  breadth  to  be  added  to  the  race;  a  build- 
ing was  to  be  moved,  and  other  covenants  on 
both  sides  were  contained  in  the  agreement. 
The  court  were  of  opinion  that  the  words  "he 
shall  enjoy,"  if  unrestrained,  would  be  a  per- 
fect lease,  but  that  they  were  qualified  by  the 
words  "and  I  engage  to  give  him  a  lease."  Ld. 
Kenyon  says  :  "But  as  the  parties  agreed,  the 
one  to  give  and  the  other  to  receive  a  future 
lease,  I  cannot  conceive  that  this  was  intended 
to  be  a  present  lease."  He  lays  stress  upon  the 
agreement  to  purchase  an  additional  piece  of 
ground,  without  which  he  infers  the  lease  was 
not  to  be  granted,  and  that  a  further  lease  was 
contemplated  by  the  parties.  Ashurst,  J. ,  con- 
curred and,  among  other  things,  added,  that 
where  the  words  do  not  necessarily  imply  a 
present  demise,  and  where  possession  is  not 
given,  and  there  is  no  other  act  to  manifest 
such  intention,  then  it  is  merely  an  executory 
contract.  He  adds,  "besides,  the  rent  is  agreed 
upon  at  *all  events  ;  and  if  this  were  [*44O 
construed  to  be  a  lease,  the  landlord  would 
have  a  right  to  distrain  for  the  whole  rent,  al- 
though the  addition  were  not  afterwards  made 
by  purchase,  and  the  only  remedy  left  to  the 
tenant  would  be  an  action  at  law  or  a  bill  in 
equity."  Grose,  J..  concurs  that  the  question 
was  one  of  intention,  and  says  :  "Now,  con- 
sidering the  place  as  it  existed  at  the  time  of 
the  agreement,  and  as  it  was  to  exist  after- 
wards, the  dates  and  the  quantum  of  rent,  I  do 
not  think  that  it  was  intended  to  give  a  present 
interest. 

The  cases  in  this  court  assume  the  same  prin- 
ciple. In  Hattett  v.  Wylie,  8  Johns.,  47,  Van 
Ness,  /..  says,  whether  the  contract  should  be 
considered  a  lease  or  only  an  agreement  for 
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one,  must  depend  upon  the  intention  of  the 
parties  to  be  collected  from  the  whole  of  the 
instrument.  In  that  case  the  plaintiff  had  agreed 
to  let  and  the  defendant  to  take  a  house  at  a 
certain  rent,  and  the  defendant  took  possession 
and  held  it  till  the  house  was  burnt.  There 
was  nothing  to  show  that  the  parties  contem- 
plated any  further  assurance  ;  and  the  words 
implying  a  present  demise,  the  court  held  it  an 
executed  contract.  The  case  of  Thornton  v. 
Payne,  5  Johns.,  74,  was  an  action  of  covenant 
for  not  giving  possession  of  a  farm  according 
to  contract.  The  defendant  bargained,  cove- 
nanted and  agreed  with  the  plaintiff  that  he 
would  let  and  hire  to  him  a  certain  farm,  &c.. 
specifying  the  terms,  rent,  conditions,  &c.  The 
court  held  that  this  was  a  lease,  and  not  an 
agreement  for  one.  Spencer,  J. ,  says  that  the 
intention  of  the  parties  must  govern  and  be 
sought  for  from  the  whole  instrument.  In  the 
case  of  Jackson  v.  Kisselbrack,  10  Johns.,  336, 
the  lessor  had  given  the  defendant  an  instru- 
ment or  memorandum,  in  which  he  used  the 
terms  "hath  let,  and  to  farm  let ; "  the  defend- 
ant took  possession  under  it,  and  occupied 
several  years  before  suit  brought.  It  was  agreed 
in  the  memorandum  that  the  premises  should 
be  surveyed,  and  then  the  defendant  should 
take  a  lease.  Spencer,  /.,  in  giving  the  opin- 
ion of  the  court,  reviews  many  of  the  English 
cases,  in  which  there  were  words  of  present 
demises,  and  a  covenant  for  further  lease  su- 
peradded,  and  the  court  considered  the  instru- 
ment as  a  lease,  and  he  comes  to  this  conclu- 
441*]  sion  :  *"that  there  is  no  case  of  a 
present  demise  by  apt  words,  '  followed  by  a 
possession,'  in  which  the  instrument  has  not 
been  held  to  pass  an  immediate  interest."  There 
are  some  cases,  however,  where  possession  did 
not  follow,  in  which  the  instrument  was  con- 
sidered an  agreement  for  a  lease  merely,  not- 
withstanding words  of  present  demise,  as  I 
have  already  shown.  From  all  the  cases,  there 
is  nothing  to  impugn  the  proposition  that  the 
intention  of  the  parties  must  control,  and  that 
intention  must  be  collected  from  the  whole  in- 
strument. 

What  was  the  intention  of  the  parties  Feb. 
16,  1825,  the  date  of  this  instrument?  Was  it 
intended  by  that  instrument  to  pass  a  present 
interest.  Did  the  lessor  of  the  plaintiff  intend 
to  be  responsible  at  all  events  upon  his  cove- 
nant to  pay  the  rent?  If  such  was  his  inten- 
tion, why  agree  to  receive  a  new  lease  after  the 
repairs  were  made?  There  can  be  no  question 
but  what  the  instrument  between  the  parties 
contains  words  of  present  demise,  but  it  is  also 
a  perfect  lease  to  take  effect  in  futuro  upon  a 
subject  which  was  to  be  created.  The  instru- 
ment commences  by  reciting  that  it  had  been 
agreed  that  the  premises  should  be  improved 
by  the  present  defendant,  and  let  to  the  lessor 
of  the  plaintiff  upon  a  certain  rent,  "which 
lease  the  said  U.  B.  hath  on  his  part  agreed  to 
take  from  the  said  J.  D.,  when  the  said  prem- 
ises shall  be  so  altered  and  improved."  The  in- 
strument specifies  all  the  improvements  and  then 
follows  a  regular  formal  lease  to  hold  from  the 
time  when  the  improvements  shall  be  completed 
till  May  1, 1832,  with  a  covenant  for  the  payment 
of  the  rent  quarterly,  and  clauses  of  distress  and 
re-entry.  The  improvements  contemplated  by 
the  written  contract  between  the  parties,  and 
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the  completion  of  which  they  then  were  to  com- 
mence, have  never  been  made.  The  ?iabendum 
clause  is  as  follows:  "To  have  and  to  hold  the 
said  above  mentioned  and  described  store,  cel- 
lar and  privileges,  with  the  appurtenances  unto 
the  said  U.  B.,  his  executors,  administrators 
and  assigns,  from  the  day  that  the  said  store 
and  cellar  shall  be  altered  and  improved  in  the 
manner  above  mentioned."  That  day  has  not 
arrived;  and  the  store  and  cellar  have  not  been 
improved  in  the  manner  agreed  upon.  A  new 
building  *has  been  erected,  and  the  [*442 
store  as  contemplated  cannot  be  found  in  the 
present  building  without  tearing  down  two  par- 
titions and  a  stair-case,  and  building  a  new  par- 
tition. It  is  said  that  the  lessor  is  at  liberty  to 
waive  the  exact  compliance  with  the  contract, 
and  if  he  is  willing  to  take  the  prmises  as  they 
are  the  defendant  cannot  object;  but  that  argu- 
ment seems  to  me  to  conclude  nothing  on  the 
question  whether  the  instrument  is  a  lease  or 
only  an  agreement  for  a  lease.  If  it  was  a  lease 
and  so  understood  by  the  parties,  it  was  oblig- 
atory upon  both  parties  and,  of  course,  the 
lessor  was  bound  to  pay  rent  from  the  time 
when  the  premises  should  be  altered  in  the  man- 
ner proposed.  Suppose  the  defendant  had  put 
an  ice  house  on  the  ground  upon  which  the 
store  was  to  be  erected,  or,  suppose  the  house 
had  fallen  down  and  been  permitted  to  remain 
a  heap  of  ruins,  could  the  lessor  be  compelled 
to  pay  rent?  If  an  action  should,  under  such 
circumstances,  be  brought  upon  the  covenant 
to  pay  rent,  would  it  not  be  a  perfect  answer 
to  say  the  term  was  not  to  commence  until  the 
premises  were  altered  and  improved  in  the 
manner  mentioned  in  the  instrument,  by  virtue 
of  which  rent  is  claimed,  and,  as  the  premises 
have  never  been  so  improved,  no  rent  has  ac- 
crued? This  view  of  the  subject  is  conclusive 
to  my  mind  to  show  that  the  instrument  was 
not  considered  by  the  parties  or  intended  by 
them  as  a  lease,  but  an  agreement  for  a  lease, 
settling  the  terms  upon  which  the  premises  when 
altered,  should  be  held.  There  was  something 
to  be  done  before  the  lease  was  executed;  the 
store  was  to  be  altered  and  improved  in  a  man- 
ner materially  variant  from  the  building,  which 
has  been  erected.  The  contract  has  not  been 
fulfilled  on  the  part  of  the  defendant,  and  it 
seems  to  me,  therefore,  that  whatever  liability 
rests  upon  the  defendant  for  a  breach  of  his 
covenant,  the  remedy  of  the  lessor  of  the  plaint- 
iffs is  not  in  this  form  of  action. 
Judgment  affirmed. 

Cited  in-14Wend.,  194;   32  Wend..  146;   2  Barb., 
617 ;  32  Barb.,  388 :  1  Sweeny,  530 ;  53  Cal..  672. 


*McWHORTER  ET  AL.        [*443 

v. 
GIBSON. 

Act  for  Partition  of  Lands — Construction  of— 
Each  Owner  to  have  Assignment  of  Sis  Por- 
tion When  it  can  be  Ascertained — Court  may 
Conform  to  Wishes  of  Parties — Costs. 

The  general  phraseology  and  provisions  of  the 
Act  for  the  Partition  of  Lands  contemplate  an  as- 
signment to  each  owner  of  his  respective  portion 
when  capable  of  being1  ascertained. 

But  if  the  defendants  in  such  proceeding  wish  to 
retain  their  proportions  of  the  estate  undivided, 
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partition  may  be  made  accordingly,  and  their  con- 
sent to  such  partition  will  be  construed  into  an  as- 
sent that  a  joint  j  udgment  be  rendered  against  them 
for  costs. 

Where  it  is  desired  that  partition  be  made  in  this 
manner,  it  seems,  it  would  be  advisable  to  obtain 
direction  of  the  court. 

Tf  RROR  from  the  Washington  C.  P.  This 
Jj  was  a  judgment  in  partition.  Gibson  pre- 
sented his  petition  to  the  C.  P.  under  the  stat- 
ute, setting  forth  that  he  was  entitled  to  one 
sixth  of  two  certain  lots  of  land  as  a  tenant  in 
•common  with  A.  McWhorter  and  four  others, 
owners  of  the  remaining  five  sixths,  and  pray- 
ing partition.  The  rights  of  the  parties  were 
adjudged  to  be  as  stated  in  the  petition,  viz.: 
that  the  plaintiff  was  seised  in  his  demesne  as 
of  fee  as  a  tenant  in  common  of  one  sixth  part 
of  the  premises,  and  that  the  said  A.  McWhor- 
ter and  the  four  others  were  each  seised  in  their 
demesne  as  of  fee  as  tenants  in  common  of  one 
sixth  of  the  premises,  and  a  rule  for  partition 
and  for  the  appointment  of  commissioners  was 

f  ranted.  The  commissioners  returned  that  they 
ad  made  partition  by  assigning  to  the  plaintiff 
in  partition,  by  metes  and  bounds,  16  acres  and 
T|ff  of  an  acre  of  land,  being  one  sixth  part 
of  the  premises,  quantity  and  quality  relatively 
considered,  and  that  the  residue  of  the  two 
lots  describing  the  same  by  metes  and  bounds, 
they  had  not  partitioned  but  had  left  to  the 
saiu  A.  McWhorter  and  the  four  others,  nam- 
ing them,  "the  said  parties  respectively  agreeing 
that  the  same  be  not  partitioned  at  present." 
The  report  of  the  commissioners  was  confirmed 
and  judgment  given  that  the  report  be  held  firm 
and  effectual  forever,  and  that  the  plaintiff  re- 
cover of  A.  McWhorter  and  the  four  others, 
$106.22,  for  their  proportion  of  the  cost,  and 
that  the  plaintiff  have  execution,  &c. 

Mr.  S.  A.  Talcott,  Atty-Gen.,  for  plaint- 
iffs in  error.  Partition  does  not  mean  the 
setting  off  to  the  plaintiff  his  share  of  the 
estate,  leaving  the  rest  undivided;  it  is  a  divis- 
ion of  the  premises  into  equal  parts  according 
to  the  value,  and  a  delivery  of  one  part  to  each 
tenant  in  common  in  severally.  At  common 
law,  the  partition  made  in  this  case  would  be 
void.  Com.  Dig.,  3,  F,  4 ;  Litt.  248,  249;  2 
Mass. ,  469.  The  rights  and  interests  of  the 
444*J  parties  were  ascertained  by  *the  inter- 
locutory judgment,  and  yet  this  partial  parti- 
tion was  made.  The  statute  directs  that  parti- 
tion shall  be  made  between  the  parties  accord- 
ingto  their  respective  rights  in  the  premises. 

The  judgment  is  erroneous,  also,  in  award- 
ing costs  against  the  defendants  jointly.  The 
judgment  should  have  been  that  each  of  the 
parties,  other  than  the  petitioner,  pay  a  pro- 
portion of  the  costs,  according  to  his  rights  in 
the  premises.  1  R.  L.,  510.  By  the  judgment, 
one  might  be  subjected  to  the  payment  of  the 
whole  costs. 

Mr.  S.  Stevens,  for  defendant  in  error,  relied 
upon  the  agreement  of  the  parties  for  making 
partition  in  the  manner  it  had  been  done  in  this 
case.  It  is  to  be  presumed  that  the  assent  is 
filed  of  record,  and  such  assent  cures  all  error 
in  the  judgment.  At  common  law  it  is  com- 
petent for  parties  to  agree  upon  the  mode  of 
partition. 

The  question  as  to  the  award  of  costs  de- 
pends upon  the  decision  of  the  first  point.  If 
the  parties,  defendants,  could  agree  that  their 
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shares  should  remain  together  undivided,  they 
will  be  considered  as  joint  tenants  of  the  re- 
maining five  sixths,  and  then  the  judgment  is 
correct. 

Mr.  Talcott,  in  reply.  If  the  assent  of  the 
parties  is  matter  of  record,  it  should  have  been 
brought  up  by  the  defendant  in  error  by  certi- 
orari.  But  consent  could  not  could  not  confer 
jurisdiction  and  authorize  a  judgment  not  con- 
formable to  the  statute  under  which  the  pro- 
ceedings were  had;  the  court  could  give  judg- 
ment for  partition  and  for  costs  only  in  con- 
formity to  the  statute. 

By  the  Court,  Sutherland,  J.  The  first 
question  in  this  case  is,  whether  it  is  compe- 
tent for  commissioners  in  partition  to  assign  to 
the  plaintiff  in  partition  his  individual  share, 
and  at  the  request  and  with  the  consent  of  the 
defendants,  to  set  off  their  share  of  the  prem- 
ises together,  without  making  partition  among 
them.  Second.  If  such  partition  is  valid^ 
whether  the  ^judgment  can  be  against  all  the 
defendants  jointly  for  the  costs,  or  whether  it 
should  be  against  each  individual  for  his  re- 
spective proportion. 

*It  is  contended,  on  the  part  of  the  [*445 
plaintiffs  in  error,  that  even  the  consent  of  the 
parties  cannot  confer  upon  the  courts  authority 
or  jurisdiction  to  make  a  partition  of  any  other 
character  or  description  than  that  which  is  di- 
rected by  the  statute,  and  that  the  statute  directs 
that  partition  shall  be  made  between  all  the  par- 
ties. The  general  phraseology  and  provisions 
of  the  Act,  undoubtedly,  contemplate  an  as- 
signment to  each  owner  of  his  respective  por- 
tion, when  capable  of  being  ascertained.  But 
this  proceeds  upon  the  assumption  that  such 
will  be  the  wish  of  the  parties.  The  plaintiff 
in  partion  is  entitled  to  have  his  share  set  off, 
if  the  premises  are  capable  of  being  divided, 
for  that  is  his  only  object  in  instituting  the  pro- 
ceedings ;  but  if  the  situation  of  the  defend- 
ants is  such  as  to  render  it  for  their  interest 
to  retain  their  proportion  together  and  undivid- 
ed, there  can  be  no  possible  objection,  in  prin- 
ciple, in  permitting  it  to  be  done,  nor  is  it  in- 
compatible with  the  spirit  and  intention  of  the 
Act. 

Why  should  several  defendants,  who  own  a 
farm  or  tract  of  land  in  equal  proportions,  be 
subjected  to  the  expense  of  surveying  or  sub- 
dividing it  into  a  dozen  parts,  when  they  can 
agree  upon  an  amicable  division  among  them- 
selves, or  when  no  division  whatever  is  de- 
sired by  them?  Those  who  want  their  respect- 
ive portions  assigned  to  them,  are  entitled  to 
them  ;  but  if  two  or  more  prefer  keeping  their 
shares  together,  it  could  not  have  been  the  in- 
tention of  the  Legislature  to  prevent  it.  It  per- 
haps would  have  been  more  regular  for  the 
commissioners  in  this  case  to  have  reported  to 
the  court  that  the  defendants  did  not  wish  their 
portions  divided,  and  to  have  obtained  an  order 
or  authority  from  the  court  to  set  off  to  the 
plaintiff  his  share,  and  to  leave  the  residue  of 
the  premises  entire,  but  I  .do  not  think  it  very 
material. 

I  am  inclined  to  think  that  the  consent  of  the 
defendants  to  retain  their  portion  undivided, 
must  be  construed  into  an  assent  to  a  joint 
judgment  against  all  for  the  costs. 

Judgment  affirmed. 

Cited  in-17  Wend.,  540. 

189 


446 
446*] 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1829 


*A  JENNINGS 

v. 
CARTER  AND  WILCOX. 


Sales — Fraudulent  as  to  Creditors  when  Posses- 
sion Remains  in  Vendor— Exceptions — Justifi- 
cation— Evidence—  -  Officer — Pleading — Error 
in  Recital,  may  be  Explained. 

A  sale  of  chattels  where  the  possession  is  contin- 
ued in  the  vendor  without  any  agreement  as  to  such 
continuance,  is  equally  fraudulent  and  void  against 
creditors  as  if  such  agreement  existed,  except  in 
special  cases  and  for  special  reasons  to  be  shown  to 
and  approved  of  by  the  court. 

The  facts  that  a  vendee  had  not  a  farm  or  a  forage 
to  keep  cattle  on,  is  not  a  sufficient  reason  to  justi- 
fy the  continuance  of  the  possession  of  cattle  in  a 
vendor.  The  evidence  in  relation  to  an  excuse  of- 
fered for  the  continuance  of  such  possession  being 
uncontradicted,  it  belongs  to  the  court,  and  not  to 
the  jury,  to  decide  the  question  of  fraud. 

An  officer  joining  with  another  in  a  notice  of  jus- 
tification, is  not  precluded  from  his  defense  by  such 
joinder  in  pleading. 

A  defendant  acting  in  aid  of  an  officer  may  justi- 
fy under  the  general  issue. 

In  an  action  against  an  officer,  the  omission  of  the 
Christian  names  of  the  plaintiffs  in  a  judgment  ren- 
dered by  a  justice  of  the  peace,  will  not  render  void 
an  execution  in  which  the  names  of  the  parties  are 
fully  set  forth,  and  the  justice  will  be  permitted  to 
show  that  the  plaintiffs  named  in  the  execution  are 
the  persons  in  whose  favor  judgment  was  rendered, 
and  to  explain  an  error  in  the  recital  of  the  day 
when  such  judgment  was  rendered. 

Citations— 2  T.  R..  587 :  9  Johns..  337,  342 :  3  Cow., 
166  ;  1  Saund,  28,  n.  2 ;  2  Esp.,  301 ;  Salk.,  409. 

ERROR  from  the  Monroe  C  P.  Jennings 
sued  Carter  and  Wilcox  before  a  justice  in 
an  action  of  trover  for  the  conversion  of  a  wag- 
on and  a  yoke  of  oxen.  The  defendants  pleaded 
the  general  issue,  and  gave  notice  of  justifica- 
tion under  the  legal  process.  The  cause  was 
tried,  and  the  justice  gave  judgment  for  the 
plaintiff  for  $50  damages.  The  defendant  ap- 
pealed to  the  Monroe  C.  P.  On  the  trial  of  the 
cause  in  the  C.  P.,  the  plaintiff  produced  and 
proved  a  bill  of  parcels  and  a  receipt  attached 
thereto  in  these  words  :  "Mr.  Abraham  Jen- 
nings, bought  of  Joseph  Jennings  1  pair  of 
cattle,  1  three  year  old  heifer,  1  cow,  2  year- 
lings, 9  sheep,  6  shoats,  1  wagon,  1  bull ;  rec'd 
payment  in  full  for  said  property  ;  Rush,  Apr. 
15,  1826,  (signed)  Joseph  Jennings ; "  and 
proved  that  the  property  mentioned  in  the  bill 
was  transferred  in  payment  to  and  satisfaction 
of  a  fair  and  bona  fide  demand  that  Abraham 
Jennings  had  against  Joseph  Jennings  to  the 
amount  of  $69,  consisting  of  notes  and  an  ac- 
count, the  amount  of  which  was  calculated, 
and  the  demands  discharged  by  delivering  up 
the  note  and  balancing  the  account ;  that  the 
property  was  not  present,  being  at  the  distance 
of  four  or  five  miles,  but  Joseph  Jennings 
promised  to  deliver  up  the  same  whenever  it 
should  be  called  for.  The  vendee  was  a  mer- 
chant, and  had  no  farm  or  forage  to  keep  the 
cattle.  It  further  appeared  that  Wilcox,  one 
of  the  defendants,  acting  as  a  constable,  by 
virtue  of  an  execution  issued  on  a  judgment  in 
favor  of  one  Blaisdale  against  Joseph  Jennings 


NOTE.— Sales— Possession  retained  hy  setter— Fraud. 

Possession  retained  by  the  vendor  u'as  formerly  held 
to  be  conclusive  evidence  of  fraud.  This  continues  to 
be  the  law  in  many  of  the  States.  But  in  England 
and  many  of  the  States  it  is  now  held  to  be  only 
prima  facie  evidence  of  fraud.  See  Sturtevant  v. 
Ballard,  9  Johns.,  337,  note. 

100 


for  about  $14  (Carter,  the  other  defendant,  ac 
ting  as  the  *agent  of  the  plaintiffs  in  [*447 
another  execution,  and  in  aid  of  the  constable), 
levied  on  the  wagon  and  yoke  of  oxen  Apr.  16, 
1826,  and  May  13,  1826,  sold  the  same  to  Car- 
ter. It  appeared  that  the  property  transferred 
had  never  been  in  the  possession  of  the  plaint- 
iff, nor  that  he  had  demanded  it,  but  that  the 
same  had  remained  in  the  possession  of  the 
vendor  until  the  sale.  The  evidence  of  the  judg- 
ment and  execution  in  favor  of  Blaisdale  was 
objected  to  by  the  plaintiff,  on  the  ground  that 
Wilcox,  the  constable,  having  joined  in  the 
general  issue  with  the  other  defendant,  had  lost 
his  defense,  and  that  the  evidence  was  not  ad- 
missable  under  the  notice.  The  objection  was 
overruled. 

The  defendants  also  offered  in  evidence  a 
judgment  rendered  by  a  justice  in  favor  of  "At- 
well  and  Grant"  against  Joseph  Jennings  for 
$21.96,  Jan.  21, 1826,  which  evidence  was  also 
objected  to  on  the  ground  before  stated,  and 
because  the  judgment,  being  only  in  the  sur- 
names of  the  plaintiffs,  was  void  ;  but  the  ob- 
jection was  overruled,  and  the  evidence  re- 
ceived. The  defendants  then  offered  in  evi- 
dence an  execution  on  a  judgment  in  favor 
of  "George  W.  Atwell  and  Henry  Grant" 
against  Joseph  Jennings  for  $21.96,  rendered 
Jan.  20,  1826,  and  offered  to  prove  by  the  jus- 
tice who  issued  the  same,  that  the  execution 
was  issued  on  the  judgment  rendered  on  Jan. 
21,  and  that  no  other  judgment  was  rendered 
by  him  between  the  parties.  The  evidence  was 
objected  to  on  account  of  the  variance  between 
the  judgment  and  the  execution,  and  that  pa- 
rol  proof  was  inadmissable  to  explain  the  mis- 
take. The  evidence  was  received. 

It  further  appeared  that  the  levy  and  sale  of 
the  property  in  question  was  made  as  well  un- 
der this  as  the  other  execution  ;  that  the  val- 
ue of  the  property  transferred  to  the  plaintiff 
was  $130  ;  that  after  the  transfer,  the  vendor 
butchered  one  of  the  young  cattle  and  the  hogs, 
and  some  of  the  sheep  ;  that  others  of  the  sheep 
died,  and  one  of  the  yearlings  was  sold  at  auc- 
tion ;  that  Carter  sold  the  oxen  for  a  sufficient 
sum  to  satisfy  both  judgments,  and  in  Sep., 
1826,  returned  the  wagon  to  the  vendor,  who 
kept  it  until  the  spring  of  1827,  when  he  sold 
it  to  Carter  ;  that  the  *plaintiff  never  [*448 
called  for  the  wa^on  nor  any  of  the  articles 
mentioned  in  the  bill  of  sale.  After  the  levy, 
and  before  the  sale  under  the  execution,  the  de- 
fendants had  notice  of  the  transfer  to  the 
plaintiff. 

On  this  evidence  the  court  decided  that  there 
was  no  question  of  fact  to  be  submitted  to  the 
jury,  and  accordingly  instructed  them  that 
the  property  having  been  left  by  the  plaintiff 
in  the  possession  of  the  vendor  until  the  levy, 
the  sale  to  the  plaintiff  was  fraudulent  ia  law, 
although  made  for  a  fair  and  bona  fide  debt ; 
that  the  evidence  given  in  explanation  for  the 
continuance  of  the  possession  of  the  vendor 
was  addressed  to  the  court,  upon  which  it  was 
the  province  of  the  court  to  pronounce  ;  and 
that  they  deemed  the  excuse  offered  insuf- 
ficient ;  whereupon  they  advised  the  jury  to 
find  for  the  defendants.  The  jury  found  ac- 
cordingly. 

Mr.  C.  M.  Lee,  for  plaintiff  in  error.  The 
evidence  in  justification  was  inadmissable  un- 
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der  the  pleadings.  2  Cai.,  103  ;  7  Cow.,  330  ; 
1  Saund,  28,  n.  2. 

The  execution  in  favor  of  "  Atwell  and 
Grant "  ought  not  to  have  been  received  in  evi- 
dence. In  all  judicial  proceedings,  the  Christ- 
ian as  well  as  surnames  of  parties  must  be  in- 
serted ;  Archb.  Civ.  PI.,  112  ;  1  Dunl.  Pr.,114  ; 
3  Cai.,  170  ;  1  Penni.,  75,  137  ;  and  parol  evi- 
dence was  inadmissible  to  show  who  were  in- 
tended in  the  judgment,  or  to  explain  the  mis- 
take in  the  execution.  Archb.  Civ.  PL,  115  ;  8 
Johns.,  375,  189;  3  Id,,  68;  1  Id.,  139;  1 
Esp.,  33. 

The  evidence  offered  as  the  reason  for  the 
continuance  of  the  possession  in  the  vendor 
ought  to  have  been  submitted  to  the  jury,  for 
them  to  determine  whether  the  transaction  was 
bonafide,  or  a  trick  and  contrivance  to  defraud 
creditors.  It  belongs  exclusively  to  the  jury  to 
judge  of  motives.  3  Cow.,  166,  188,  and  n.; 
7  Id.,  304;  15  Johns.,  430;  2  Cow.,  435;  8 
Johns.,  452. 

Mr.  J.  Dixon,  for  defendant  in  error.  The 
pleadings  upon  which  the  cause  was  tried 
arose  in  a  justice's  court ;  the  defendants 
pleaded  the  general  issue  and  gave  notice  of 
justification.  In  those  courts,  technicality  and 
449*J  form  in  pleading  are  *disregarded,  and 
the  notice  may  well  be  deemed  a  plea  of  justi- 
fication, several  as  well  as  joint.  Besides, 
Carter  acting  in  aid  of  Wilcox,  the  constable, 
who  was  sued  for  an  act  done  in  his  official 
capacity,  the  justification  might  be  given  in 
evidence  under  the  general  issue.  1  R.  L.,  155. 

None  but  the  defendant  in  the  judgment 
could  object  to  the  defect  in  the  judgment  of 
Atwell  and  Grant.  1  Chit.,  250,  251.  At  all 
events,  the  judgment  and  execution  in  the 
other  cause  are  unexceptionable. 

Fraud  is  a  question  of  law,  where  there  is  no 
dispute  about  the  facts  ;  it  is  the  judgment  of 
law  on  facts  and  intents,  9  Johns.,  337  ;  13  Id., 
243;  2  T.  R,  587;  7  Cow.,  301,  732,  and 
therefore  properly  decided  by  the  court.  The 
wagon  might  have  been  pastured  cheap. 

By  the  Court,  Marcy,  J.  The  plaintiff's 
right  to  the  chattels  in  this  case  is  derived  from 
a  bill  of  sale,  the  validity  of  which  is  contested 
by  the  defendants  on  the  ground  of  fraud.  The 
property  in  question  was  purchased  by  the 
plaintiff  of  Joseph  Jennings,  but  no  delivery 
of  possession  accompanied  the  sale. 

The  rule  of  law,  as  laid  down  in  the  case  of 
Edwards  v.  Harben,  2  T.  R.,  587,  is,  that  if 
there  be  nothing  but  the  absolute  conveyance, 
without  the  possession,  in  point  of  law  the  sale 
is  void.  The  rule  in  this  case  has  been  consid- 
ered as  laid  down  with  great  strictness,  and 
numerous  exceptions  to  it  have  been  allowed, 
both  in  this  country  and  in  England.  The  cor- 
rectness of  the  rule  and  the  character  of  the 
exceptions  to  it  were  much  considered  in  the 
cases  of  Sturtevant  v.  Ballard,  9  Johns.,  337, 
and  Bissell  v.  Hopkins,  3  Cow.,  166.  In  the 
opinion  of  the  court  in  the  latter  case,  the  con- 
clusion arrived  at  in  the  former  is  adopted  and 
approved,  viz. :  "  that  a  voluntary  sale  of  chat- 
tels, with  an  agreement  in  or  out  of  the  deed 
that  the  vendor  may  keep  possession,  is,  except 
in  special  cases  and  for  special  reasons,  to  be 
shown  to  and  approved  of  by  the  court,  fraud- 
ulent and  void  as  against  creditors."  Where 
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the  possession  is  continued  in  the  vendor, 
without  any  agreement  to  that  effect,  the  pre- 
sumption of  payment  is  equally  as  strong.  It 
is  well  settled  that  explanations  may  be  given, 
which  will  effectually  *repel  the  pre-  [*45O 
sumption  of  fraud  arising  from  continuance  of 
possession  in  the  vendor.  Fraud  is  a  question 
of  law,  and  especially  where  there  is  no  dis- 
pute about  the  facts.  It  is  the  judgment  of  law 
on  facts  and  intents.  9  Johns.,  342.  In  this 
case,  the  plaintiff  attempted  to  repel  the  legal 
presumption  of  fraud,  by  explaining  the  reason 
why  the  delivery  of  the  goods  did  not  accom- 
pany the  sale.  His  explanation  was,  that  he 
had  no  farm  or  forage  for  the  oxen  ;  and  he 
insisted  that  this  ought  to  be  submitted  to  the 
jury  for  them  to  say  whether  it  was  not  suffi- 
cient to  destroy  the  presumption  of  fraud  in 
the  sale ;  but  the  court  below  refused,  and  we 
think  properly  refused,  to  make  this  submis- 
sion. The  court  say,  in  the  case  of  Sturtevant 
v.  Ballard,  that  exceptions  to  the  general  rule. 
"  that  delivery  of  chattels  must  accompany  the 
sale,"  or,  in  other  words,  explanations  for  the 
continuance  of  the  possession  in  the  vendor  of 
goods,  "  must  be  shown  to  and  approved  of  by 
the  court."  When  there  is  no  dispute  about  the 
facts,  there  is  nothing  for  the  jury  to  pass  on. 
Such  was  the  case  here.  If  there  had  been  a 
contrariety  of  testimony  in  relation  to  the  ex- 
planation set  up  by  the  plaintiff,  then  it  would 
have  been  the  duty  of  the  court  to  have  told 
the  jury  what  was  necessary  for  the  plaintiff  to 
make  out  and  to  have  submitted  to  the  jury 
whether  the  requisite  explanation  was  estab- 
lished by  the  testimony  ;  but  where  the  testi- 
mony, uncontradicted,  furnishes  no  satisfac- 
tory explanation,  and  so  we  consider  the  evi- 
dence relied  on  in  this  case,  there  was  not,  in 
fact,  anything  for  the  jury  to  pass  upon.  The 
sale  of  the  goods  for  which  the  action  was 
brought  was  fraudulent  and  void  against  cred- 
itors. 

Were  the  defendants  in  a  situation  to  im- 
peach, on  this  ground,  the  plaintiff's  right  to 
the  goods  in  question  ?  They  justified  the 
taking  under  executions  issued  against  Joseph 
Jennings,  the  possessor  and  former  owner  of 
the  property.  The  plaintiff  objected  to  the 
introduction  of  the  execution  and  judgment  as 
evidence,  because  the  defendant  Wilcox,  who, 
as'constable,  had  taken  the  property  on  execu- 
tion, had  joined  with  Carter,  the  other  defend- 
ant, in  a  plea  and  notice  of  justification.  This 
objection  was  overruled  by  the  court  below, 
*and  their  decision  is  presented  here  as  [*45 1 
erroneous.  The  objection  is  of  a  character 
somewhat  technical,  and  there  is  some  doubt 
whether  it  should  be  rigorously  applied  to 
pleadings  in  a  justice's  court ;  but  even  if  it 
should,  it  does  not  appear  to  be  well  taken  in 
the  present  case.  The  rule  on  which  it  is 
founded  is  correctly  laid  down  in  1  Saund., 
28,  n.  2  :  "If  two  or  more  in  pleading  join  in 
a  defense,  which  is  sufficient  for  one,  but  not 
for  the  others,  the  plea  is  bad  as  to  all ;  for  the 
court  cannot  sever  it,  and  say  that  one  is  guilty 
and  the  others  not,  when  they  all  put  them- 
selves upon  the  same  terms."  This  is  upon  the 
principle  that  a  plea  is  entire  and  not  divisible 
and,  therefore,  if  bad  in  part  is  bad  for  the 
whole.  The  defendants  joined  in  the  plea  of 
the  general  issue,  and  gave  notice  of  justinca- 
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tion  under  legal  process.  The  evidence  ought 
to  be  considered  as  offered  not  under  the  plea, 
but  under  the  notice,  which  is  allowed  as  a 
substitute  for  special  pleas,  with  a  view  to 
avoid  the  technical  subtleties  of  pleading.  The 
officer  has  not,  in  any  case  that  the  court  have 
observed,  lost  his  justification  by  joining  in  a 
notice  with  others  who  could  not  avail  them- 
selves of  the  same  justification.  The  defend- 
ant, Wilcox,  was  not  precluded  from  proving 
the  judgments  and  executions  under  the  notice. 

But  if  the  defense  is  considered  as  intro- 
duced under  the  plea  of  the  general  issue,  the 
proof  was  admissible,  if  Carter  acted  in  aid  and 
assistance  of  Wilcox,  the  constable  ;  because, 
in  such  case,  the  execution  afforded  a  justifica- 
tion of  his  acts,  as  well  as  those  of  Wilcox.  If 
one  comes  in  aid  of  the  officer,  he  may  justify 
as  the  officer  may  do.  2  Esp.,  301  ;  Salk.,  409. 
The  bill  of  exceptions  expressly  states  that 
•Carter  acted  in  aid  of  the  constable,  Wilcox. 

There  was  no  objection  to  the  execution  on 
the  judgment  of  Blaisdale  against  Joseph  Jen- 
nings, and  that  in  itself  affords  a  sufficient 
justification  for  the  taking  of  the  property,  if 
the  other  execution  was  absolutely  void  ;  but 
it  is  a  matter  of  serious  doubt  whether  the  ex- 
ceptions taken  to  the  other  execution  are  sus- 
tainable. The  omission  of  the  Christian  names 
of  the  plaintiffs  in  the  judgment  would  not,  it 
is  apprehended,  render  void  an  execution  in 
45 2*]  which  the  parties'  *names  are  all  fully 
set  forth  ;  and  the  court  acted  correctly  in  per- 
mitting the  justice  to  show  that  the  plaintiffs 
named  in  the  execution  were  the  persons  in 
whose  favor  judgment  was  rendered,  and  to 
explain  the  error  m  the  recital  of  the  execution 
as  to  the  day  when  judgment  was  rendered. 

Judgment  affirmed. 

Cited  in— 4  Wend.,  518,  569 ;  7  Wend.,  343 ;  8  Wend,. 
391 ;  9  Wend.,  200,  346 ;  16  Wend.,  527 ;  20  Wend.,  540 ; 
4  Hill,  312 ;  44  N.  Y.,  381 ;  3  Barb.,  597 ;  5  Daly,  281 ;  5 
Am.  Rep.,  523  (43  Miss.,  710). 


HAWKINS 

v. 

THE  DUTCHESS  AND  ORANGE  STEAM- 
BOAT COMPANY. 

Marine  Law — Collision — Fault  of  Vessel  having 
Power  to  Avoid,  but  Failing  to  Exercise  it. 

The  owner  of  a  vessel  navigating  a  river,  having 
it  in  his  power  to  avoid  a  collision  with  another  ves- 
sel, and  thus  ayoidinsr  an  injury,  refusing  or  neg- 
lecting to  exercise  the  power  he  possesses,  is  guilty 
of  negligence,  and  liable  to  respond  in  an  action  on 
the  case,  although  the  vessel  damaged  has  the  wind, 
if  the  owner  of  such  latter  vessel  does  all  in  his 
power  to  avoid  the  collision. 

THIS  was  an  action  on  the  case,  brought  to 
recover  damages  for  an  injury  sustained  by 
the  plaintiff  in  consequence  of  the  running  of 
a  steamboat  upon  a  sloop  belonging  to  the 
plaintiff,  while  navigating  the  Hudson  River. 
The  action  was  tried  at  the  Rensselaer  Circuit, 
in  June,  1827,  before  the  Hon.  William  A. 
Duer,  one  of  the  Circuit  Js. 

On  the  trial,  it  appeared  that  the  vessels  met 
just  below  the  overslaugh  below  Albany  ;  the 
sloop  going  down  the  river  with  a  fair  but 
light  breeze  at  the  rate  of  two  miles  an  hour  ; 
the  steamboat  going  up  the  river  at  the  rate  of 
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six  or  seven  miles  an  hour  ;  the  sloop  had  just 
crossed  the  bar  in  the  usual  channel,  and  nec- 
essarily ran  near  the  eastern  shore  ;  the  steam- 
boat was  also  close  in  on  the  same  shore  ;  the 
officers  of  both  vessels  hailed  ;  the  plaintiff  on 
board  his  sloop  called  to  the  officers  of  the 
steamboat  to  stop  the  ensine  ;  the  pilot  of  the 
boat  called  to  the  plaintiff,  who  was  at  the  helm 
of  his  sloop,  to  bear  away  :  the  plaintiff  did 
bear  away,  but  as  he  had  but  little  headway  on 
his  vessel,  he  made  but  little  progress  ;  the  en- 
gine of  the  steamboat  was  stopped,  but  the 
boat  was  not  backed,  as  she  might  have  been, 
and  struck  with  her  bow  the  waist  of  the 
plaintiff's  sloop  and  injured  her  materially. 
The  sloop  leaked  all  the  way  to  N.  Y.,  where, 
she  underwent  some  repairs,  and  after  four  or 
five  days  resumed  her  trips  on  the  river  ;  the 
carpenter  who  repaired  her  said  it  could  not  be 
done  thoroughly  short  of  rebuilding  the  sloop, 
and  that  if  he  owned  her  he  would  not  have 
suffered  the  injury  for  $500.  *The  [*453 
jury  found  a  verdict  for  $400,  which  was 
moved  to  be  set  aside  as  against  the  weight  of 
evidence. 

Mr.  J.  Edwards,  for  defendants. 

Mr.  H.  P.  Hunt,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff's claim  to  damages  is  founded  upon  the  sup- 
posed negligence  of  the  defendants'  agents, 
the  officers  of  the  boat ;  and  the  question  is, 
whether,  from  the  facts  in  the  case,  such  neg- 
ligence is  proved.  The  defendants'  counsel  as- 
sumes, ae  the  common  law  of  vessels  navigat- 
ing the  Hudson  River,  that  the  vessel  having 
a  favorable  wind  is  bound  to  give  way,  so  as 
to  avoid  every  other  vessel  she  meets,  and  per- 
mit them  to  pursue  their  course  without  devi- 
ating from  their  track.  How  such  a  regulation 
has  been  established  does  not  appear  ;  nor  is 
the  existence  of  such  a  usage  shown  in  the 
case.  But  suppose  such  a  practice  to  have  pre- 
vailed, it  must  have  been  founded  on  the  fact 
that  a  vessel  with  a  fair  wind  is  more  under 
the  control  of  her  officers  and  crew  than  a  ves- 
sel which  has  not  the  wind  and,  therefore,  if 
the  officers  of  the  first  vessel  do  not  avoid  col- 
lision when  it  is  completely  in  their  power  to 
do  so,  it  is  evidence  of  gross  negligence  at  least. 
The  reason  of  this  rule,  if  such  a  one  exists,  is 
applicable  to  steamboats  at  all  times,  as  they 
have  always  a  favorable  wind,  or  rather  a  pro- 
pelling power,  equal  to  a  favorable  wind,  and 
which  renders  the  vessel  equally  manageable 
as  one  with  a  favorable  wind,  and,  indeed, 
more  so,  as  it  appears  in  evidence  that  it  was  in 
the  power  of  those  who  managed  the  engine 
not  only  to  stop  the  vessel's  progress  instantly, 
but  also  to  back  her,  or  give  her  a  retrograde 
movement. 

The  real  question  is,  whether  the  officers  of 
the  steamboat  were  not  guilty  of  negligence  in 
refusing  or  neglecting  to  exercise  the  power 
they  possessed,  which  would  have  prevented 
the  injury.  The  boat  was  perfectly  under  the 
control  of  its  officers;  the  sloop  was  not ;  the 
officers  of  the  boat  did  not  endeavor  to  avoid 
the  collision  which  they  might  have  done  either 
by  backing  their  boat  or  by  going  on  the  west 
side  of  the  sloop,  where  there  was  room  enough 
and  water  *enough.  The  sloop  was  [*4/>4 
compelled  to  go  near  the  east  shore,  in  order  to 
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pass  the  bar  with  safety,  and  after  passing  the 
bar,  the  captain  did  all  in  his  power  to  avoid 
the  collision  by  endeavoring  to  go  west  of  the 
boat ;  but,  from  the  slow  motion  of  his  sloop, 
this  was  impracticable  before  the  boat  struck 
him.  This  appears  to  me  a  strong  case  of  neg- 
ligence, if  not  of  willful  injury;  and  as  the  jury 
Are  justified  by  the  testimony  in  the  amount  of 
their  verdict,  there  is  no  ground  for  granting  a 
new  trial. 

New  trial  denied. 

Cited  In— 17  How.  Pr.,  75;  10  How.,  U.  S.,  584;  Ol- 
«ott,  41. 


STAMMERS  v.  MACOMB. 

Huaband,  n#t  Liable  for  Services  Rendered  on 
Separate  Estate  of  Wife,  Credit  having  been 
Given  to  Her. 

Where  a/eme  covert  has  a  separate  estate  vested 
in  a  trustee,  and  services  are  rendered  on  the  estate, 
and  credit  for  such  services  is  j?iven  to  her,  the  hus- 
band is  not  liable. 

Citations-3  Camp..  22;  5  Taunt.,  356;  1  Ves.,  518; 
2  Ves.,  193;  1  Bro.  Ch.,  20;  2  P.  Wms.,  144;  1  Bac.  Abr., 
488 ;  17  Johns.,  548 ;  2  Kent,  Coin.,  137. 

rpHIS  case  came  before  the  court  on  a  special 
J.  report  of  the  referees,  in  which  they  cer- 
tified a  balance  in  favor  of  the  plaintiff  of  $53.  - 
45,  subject  to  the  opinion  of  the  court  on  the 
following  state  of  facts  :  The  demand  of  the 
plaintiff  was  for  services  rendered  by  him  as  a 
miller  in  a  mill  at  Kingsbridge,  which  be- 
longed to  the  wife  of  the  defendant,  it  having 
been  conveyed  by  a  third  person  to  James  Ren- 
wick,  in  trust  for  the  wife  of  the  defendant,  as 
and  for  her  separate  estate,  and  to  and  for  her 
use,  free  from  any  control  or  interference  of 
her  husband,  and  free  from  liability  for  any  of 
his  debts  or  engagements.  The  estate  had  been 
purchased  with  the  separate  funds  of  the  wife, 
and  the  business  of  the  mill  was  carried  on  and 
conducted  in  the  name  of  the  wife,  and  all 
the  accounts  were  kept  with  and  in  her  name, 
as  well  by  the  plaintiff  as  by  others.  The 
plaintiff  was  fully  aware  of  such  mode  of  con- 
ducting the  business,  and  the  account  produced 
by  him  at  the  hearing  was  made  out  against 
the  wife.  It  was  not  shown  by  whom  the 
plaintiff  was  actually  employed,  though  it  ap- 
peared that  the  defendant,  in  negotiations  and 
transactions  about  the  business  of  the  mill  with 
other  persons,  had  the  principal  agency  and 
direction,  but  yet  acted  in  the  name  of  his  wife. 
Mr.  J.  Edwards,  for  plaintiff,  moved  for 
judgment,  contending  that  whenever  a  feme 
covert  is  permitted  to  carry  on  business  as  a 
455*]  *feme  sole  with  the  assent  of  her  hus- 
band, he  is  liable  for  her  debts.  He  is  liable 
upon  his  presumed  authority  to  her  to  do  all 
necessary  and  proper  acts  for  the  purpose  of 
carrying  on  the  business  in  which  she  is  en- 

figed.     2  Roper,  Husband  and  Wife,  172  ;  1 
ast,  432.  The  husband  has  a  complete  indem- 
nity against  the  sole  estate  of  the  wife  or  the 
funds  in  trade.  2  Roper,  175.     Unless  the  ac- 
tion is  sustained,  a  bill  in  equity  must  be  filed. 
Mr.  S.  A.  Talcott,  Atty-Gen.,  for  defend- 
ant.   The  report  of  the  referees  should  be  set 
aside  as  wholly  irregular  and  unwarranted  by 
the  statute.     The  proceedings  before  referees 


can  only  be  reviewed  on  affidavit  of  what  trans- 
pired before  them.  8  Cow.,  136. 

The  separate  property  of  the  wife  was  liable, 
and  the  remedy  should  have  been  sought 
against  it.  The  trustee  was  bound  to  apply 
the  funds  arising  from  the  estate  to  the  satis- 
faction of  the  demands  against  the  wife.  1 
Ves..  8r.,  518;  1  Bro.  Ch.,  20,  21;  2  P.  Wins., 
144  ;  2  Ves.,  Sr.,  193.  The  doctrine  of  assent 
to  a  separate  business  by  the  wife  does  not  ap- 
ply where  there  is  a  trustee.  11  Johns.,  281  ; 
12  Id.,  250  ;  1  Bac.  Abr.,  tit.  Baron  &  Feme, 
H.  In  such  case  the  responsibility  of  the  hus- 
band, arising  from  the  relation  of  husband  and 
wife,  is  excluded.  The  wife  acts  as  the  agent 
of  the  trustee,  not  by  the  assent  of  her  husband. 
If  the  credit  is  given  to  the  wife,  the  husband 
is  not  liable  though  the  wife  lives  with  him;  5 
Taunt.,  356  ;  3  Camp.,  N.  P.,  22,  23  ;  and  the 
plaintiff  having  once  given  credit  to  the  wife, 
could  not  shift  his  claim  so  as  to  charge  the 
defendant.  1  Carr  &  P.,  16. 

By  the  Court,  Sutherland,  J.  The  mills 
in  which  the  plaintiff  was  employed  were  the 
separate  estate  of  the  wife  of  the  defendant 
Macomb.  They  were  purchased  with  her 
money,  and  conveyed  to  James  Renwick  in 
trust  for  her,  for  her  use,  free  from  any  con- 
trol or  interference  of  her  husband.  The  bus- 
iness of  the  mills  was  carried  on  in  the  name 
of  Mrs.  Macomb  ;  all  the  accounts  were  kept 
in  her  name  ;  and  the  plaintiff's  account,  on 
which  this  action  was  brought,  was  made  out 
against  Mrs.  Macomb,  and  not  against  her  hus- 
band, *the  defendant.  The  referees  [*456 
state  that  the  plaintiff  appeared  to  be  fully 
aware  that  the  accounts  were  kept  with  and  in 
the  name  of  Mrs.  Macomb  by  all  persons  doing 
business  at  the  mills  during  the  whole  period 
of  his  employment  as  miller,  but  that  it  did  not 
appear  by  whom  he  was  actually  engaged  or 
hired.  The  question  presented  in  this  case  is, 
whether  the  defendant  is  liable  for  the  balance 
of  wages  due  to  the  plaintiff.  There  can  be  no 
doubt  that  the  plaintiff  originally  gave  credit 
to  Mrs.  Macomb  and  looked  to  her  for  pay- 
ment, and  not  to  the  defendant.  The  fact  of 
his  account  having  been  made  out  against  her, 
in  addition  to  the  circumstance  that  all  the  bus- 
iness of  the  mills  was  conducted  in  her  name 
during  the  whole  period  of  his  service  there, 
leaves  no  question  upon  this  point. 

In  Metcalfv.  Shaw,  8  Camp.,  22.  and  Bently 
v.  Griffin,  5  Taunt. ,  356,  it  was  held  that  a  hus- 
band was  not  liable  for  goods  furnished  to  his 
wife  by  a  tradesman  if  the  credit  was  given  to 
her,  though  she  was  at  the  same  time  living 
with  her  husband.  The  present  case  is  much 
stronger  ;  the  credit  was  not  only  given  to  the 
wife,  but  the  property,  in  the  management  of 
which  the  plaintiff  was  employed,  was  her  sep- 
arate estate,  in  relation  to  which,  for  most  pur- 
poses, the  law  regards  her  as  &feme  tole.  She 
had  a  right  to  dispose  of  it  as  she  pleased ;  she 
was  entitled  to  be  maintained  by  her  husband, 
and  was  not  bound  to  appropriate  the  proceeds 
of  her  separate  estate  either  to  her  individual 
support  or  to  the  support  of  her  husband  and 
family.  It  would  be  unjust,  under  such  cir- 
cumstances, to  make  the  husband  personally 
liable  for  services  rendered  in  relation  to  the 
separate  estate  of  his  wife.  There  is  no  equi- 
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table  or  legal  consideration  on  which  his  liabil- 
ity can  be  sustained  where  the  credit  was  given 
exclusively  to  the  wife.  The  plaintiff  has  his 
remedy  in  equity  against  the  separate  estate  of 
the  wife  by  following  it  in  the  hands  of  her 
trustee.  1  Ves.,  518;  2  Ves.,  193;  1  Bro.  Ch., 
20;  2  P.  Wms..  144;  1  Bac.  Abr.,  488,  Baron 
&  Feme  ;  17  Johns.,  548  ;  2  Kent  Com.,  187. 

Judgment  for  defendant. 

Cited  in— 15  Mich.,  453. 


457*]        *  WITT  v.  FOLLETT. 

Insolvency — Discharge  in  this  State — Contract 
made  in  another  State  between  Parties  tJien 
not  Citizens  of  this  State. 

An  insolvent  discharge  obtained  in  this  State  can- 
not be  plead  in  bar  of  a  suit  brought  in  a  court  of 
this  State,  on  a  contract  made  in  another  State  sub- 
sequent to  the  passage  of  the  Act  under  which  the 
discharge  is  obtained,  between  parties  not  inhabit- 
ants of  this  State  at  the  time  of  the  contract,  al- 
though previous  to  the  presenting  the  petition  for 
the  discharge,  they  become  such  inhabitants. 

Citations— 4  Wheat.,  122,  209;  16  Johns.,  233:  7 
Johns.  Ch.,  297;  13  Mass.,  16 ;  1  Cow.,  316. 

THIS  case  distinctly  presented  the  question, 
whether  an  insolvent  discharge  obtained 
in  this  State  could  be  plead  in  bar  of  a  suit 
brought  in  a  court  in  this  State  on  a  contract 
made  in  another  State,  subsequent  to  the  pas- 
sage of  the  Act  under  which  the  discharge  was 
obtained,  between  parties  not  inhabitants  of 
this  State  at  the  time  of  the  contract,  but  who, 
previous  to  the  presenting  of  the  petition  for 
the  discharge,  became  such  inhabitants.  The 
question  arose  on  demurrer. 

The  declaration  contained  a  count  on  a  prom- 
issory note,  dated  in  1816,  and  the  common 
money  counts.  The  defendant  pleaded  the  gen- 
eral issue,  and  an  insolvent  discharge  obtained 
in  this  State,  granted  in  1821,  under  the  Act 
for  Giving  Relief  in  Cases  of  Insolvency,  passed 
in  1813.  The  plaintiff  replied,  that  at  the  time 
of  the  promises,  &c.,  the  plaintiff  was  a  citizen 
of  N.  H.,  and  the  defendant  was  a  citizen  of 
Vt.  :  that  the  promises  were  made  in  Vt. ,  and 
payment  was  there  to  be  made.  The  defendant 
rejoined,  that  after  the  making  of  the  prom- 
ises, «fec.,  and  before  the  moneys  became  due 
and  payable,  and  previous  to  the  presenting  of 
the  petition  for  discharge,  the  plaintiff  and  de- 
fendant both  removed  from  their  respective 
residences,  and  became  inhabitants  of  the  State 
of  N.  Y.,  and  have  so  continued.  The  plaint- 
iff demurred. 

Mr.  D.  Buell,  Jr.,  for  plaintiff,  relied  upon 
the  cases  of  McMillan  v.  McNiel,  4  Wh.,  209  ; 
Ogden  v.  Saunders,  12  Wh.,  213,  and  16  Johns., 
253  ;  1  Cow.,  316  ;  7  Johns.  Ch.,  313. 


NOTE.— Constitutional  Law— Insolvency— Power  of 
States  to  make  laws,  affecting— Their  effect.  For  full 
discuasionH,  see  Van  Haugh  v.  Van  Arsdaln,  3  Cai., 
154,  note;  Hicks  v.  Brown,  12  Johns.,  142,  note;  Sturges 
v.  Crowninshield,  17  U.S.  (4  Wh.),  122,  note  in  Lawed. 

In  connection  with  the  above  case  of  Witt  v.  Fol- 
lett,  see,  also,  Witt  v.  Follett,  4  Wend.,  501 :  Wyman 
v.  Mitchell,  1  Cow.,  316;  Hicks  v.  Hotchkiss,  7  Johns. 
Ch.,  297;  Parkinson  v.  Scoville,  19  Wend.,  150; 
Smith  v.  Gardner,  4  Bosw.,  54;  Donnelly  v.  Corbett, 
7N.  Y.,500. 
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Mr.  C.  F.  Ingalls,  for  defendant,  contended 
that  this  case  is  distinguishable  ftom  the  cases 
cited.  The  Act  under  which  the  discharge  was 
obtained  was  passed  before  the  making  of  the 
contract  ;  both  parties  to  the  contract  were  in- 
habitants of  this  State  previous  to  the  moneys 
falling  due,  for  the  recovery  of  which  the  ac- 
tion is  brought;  the  discharge  was  granted  here, 
*both  parties  residinghere;  and  the  suit  [*458 
is  brought  here,  both  parties  continuing  to  be 
inhabitants  of  the  State.  The  plaintiff,  there- 
fore, from  the  bare  fact  of  the  contract  having 
been  made  abroad,  is  not  entitled  to  be  placed 
in  a  better  situation  than  the  other  creditors  of 
the  defendant  who  resided  in  this  State. 

By  the  Court,  Marcy,  J.  The  decision  of 
this  case  depends  upon  the  validity  of  the  de- 
fendant's discharge  under  the  Insolvent  Act. 
Discharges  understate  insolvent  laws  have  been 
assailed,  on  the  ground  that  they  impair  the 
obligation  of  contracts.  The  leading  case  call- 
ing in  question  the  constitutionality  of  the  in- 
solvent laws  of  the  States,  is  that  of  Sturges  v. 
Crowninshield,  4  Wh»,  122.  Though  the  lan- 
guage of  the  court  in  that  case  might  admit  of 
a  broader  application,  both  this  court  and  the 
Court  of  Chancery  of  this  State  have  consid- 
ered it  as  going  no  further  than  to  declare  the 
the  discharge  inoperative  upon  a  debt  existing 
antecedent  to  the  passing  of  the  law  under  which 
the  discharge  was  granted.  Mather  v.  Bush,  16- 
Johns.,  233,  and  Hicks  v.  Hotchkiss,!  Johns.  Cas., 
297.  The  Supreme  Judicial  Court  of  Mass, 
has  viewed  the  decision  of  the  U.  S.  court  in 
the  same  light.  13  Mass.,  16.  Duringtbesame 
term  of  the  Supreme  Court  of  the  U.  S.  another 
important  decision  was  made  in  relation  to  these 
insolvent  laws.  In  the  case  of  McMillan  v. 
McNeil,  4  Wh. ,  209,  the  court  laid  down  prin- 
ciples that  go  far  to  declare  all  discharges  un- 
der state  insolvent  laws  void.  Our  courts  have 
confined  the  application  Of  this  decision  to  cases 
precisely  similar  to  that  before  the  U.  S.  court. 
The  debt  in  that  case  was  contracted  in  S.  C. 
while  the  parties  were  residents  of  that  State. 
The  defendant  afterwards  obtained  his  dis- 
charge under  the  Insolvent  Laws  of  La. ,  on  a. 
cessio  bonorum.  He  was  subsequently  sued  in 
that  State  on  the  contract  made  in  S.  C.,  and 
interposed  his  discharge  obtained  in  La. ,  and 
it  was  declared  invalid.  It  appears  to  be  im- 
possible to  distinguish  in  principle  this  case 
from  that  of  McMillan  v.  McNiel.  It  is  true 
that  the  suit  in  that  case  was  prosecuted  in  the 
U.  S.  *court  sitting  in  La.;  and  this  [*459 
suit  in  a  court  of  the  State  under  whose  author- 
ity the  discharge  was  granted;  but  this  circum- 
stance cannot  vary  the  application  of  the  prin- 
ciple, because  a  L.  S.  court,  sitting  in  a  State, 
regards  the  laws  of  such  State  as  the  rules  of 
its  decision,  unless  such  laws  conflict  with  the 
constitution  or  laws  of  the  Union.  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.,  297.  In  the  case  last 
cited,  it  is  expressly  decided  by  the  Chancellor 
that  "the  discharge  of  the  defendants  under 
the  Insolvent  Act  of  this  State  is  not  a  bar.even 
in  this  State,  to  an  action  upon  a  contract  made, 
or  a  debt  contracted  in  Conn.,  between  parties 
residing  there  at  the  time."  "Valid  discharges 
under  an  Insolvent  Act  must  at  all  events  be 
be  confined  to  cases  of  debts  contracted  after  the 
passing  of  the  Act,  and  which  are  contracted 
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within  this  State."  The  same  principle  is  rec- 
ognized in  the  opinion  of  Sutherland,  «7.,in  the 
case  of  Wyman  v.  Mitchell,  1  Cow.,  316.  The 
debt  in  this  case  was  not  contracted  in  this 
State,  but  in  Vt.,  and  before  either  party  had 
become  an  inhabitant  of  N.  Y.;  and  on  the 
principle  of  the  cases  referred  to,  the  discharge 
of  the  defendant  cannot  be  interposed  as  a  bar 
to  the  plaintiff's  action. 
Judgment  for  the  plaintiff. 


CLARK  0.  FITCH. 

Seduction  —  Action  for— Father  may  Maintain, 
when  Daughter's  Services  are  Subject  to  his 
Control,  though  She  is  Actually  in  the  Service 
of  Another  —  Evidence  Warranting  Inference 
of  Seduction— Inquiry  as  to  whether  the  Plaint- 
iff Instituted  Suit,  not  Permitted  at  the  Trial. 

A  father,  liable  to  a  third  person  for  the  expenses 
of  the  lying-in  of  a  daughter,  who  has  been  seduced 
within  the  age  of  21,  may  maintain  an  action  on  the 
case  for  such  seduction,  although  the  daughter  is  a 
servant  de  facto  of  another,  ana  the  father  has  per- 
mitted her  to  leave  the  house,  and  has  relinquished 
all  claim  to  her  services,  and  has  incurred  no  actual 
expense. 

A  father  may  at  pleasure  revoke  such  license,  re- 
call his  daughter  and  control  her  services,  and  hav- 
ing such  right,  the  relation  of  master  and  servant 
exists. 

Whether  a  suit, brought  under  such  circumstances, 
is  instituted  by  direction  of  the  plaintiff,  cannot  be 
inquired  into  on  the  trial  of  the  cause. 

Continued  attentions  to  a  female  for  several 
months,  followed  by  an  improper  intercourse,  is 
evidence  sufficient  to  warrant  the  inference  of  se- 
duction. 

Citations— 9  Johns.,  387 ;  Keeve  Dom.  Rel.,  292  ;  5 
Cow.,  116 :  1  Johns..  299. 

THIS  was  an  action  on  the  case  for  debauch- 
ing the  daughter  of  the  plaintiff,  tried  at 
the  Washington  Circuit,  in  June,  1825,  before 
the  Hon.  William  A.  Duer,  one  of  the  Circuit 
Js. 

4OO*]  *The  daughter  of  the  plaintiff  testi- 
fied that  when  seduced  she  was  about  19  years 
of  age;  she  was  at  service  at  the  time  as  a  hired 
girl,  in  the  Town  of  Pawlet,  Vt. ;  her  father  re- 
sided in  the  Town  of  Sandgate  ;  she  had  lived 
with  her  father  until  he  married  a  second  time, 
when  he  told  her  she  might  remain  at  home, 
or  go  out  to  work,  as  she  pleased,  but  if  she  left 
his  house  she  must  take  care  of  herself;  he  then 
gave  her  her  time  absolutely,  and  relinquished 
all  claim  to  her  wages  and  services.  He  after- 
wards removed  to  the  Town  of  Antwerp  in  this 
State,  and  requested  her  to  go  with  him,  which 
she  declined.  Her  child  was  born  in  the  house 
of  Ira  Hurd,  in  Sandgate;  the  expenses  of  her 
lying-in  were  paid  by  him,  and  he  looks  to  her 
father  for  them.  Since  her  father  removed  to 
Antwerp,  and  since  the  child  was  begot,  she 
has  not  been  in  his  house ;  he  knew  nothing  of 
her  having  a  child;  had  been  put  to  no  trouble 
or  expense  in  consequence  thereof;  and  had  no 
knowledge  of  this  suit,  it  having  been  brought 


NOTE.— Seduction—  Who  man  maintain  an  action 

for.  For  a  full  discussion,  see  Sargent  v. .  6 

Cow.,  100,  note. 

As  to  the  rejection  of  evidence  of  a  promise  of 
marriage,  in  connection  with  the  above  case  of 
Clark  v.  Fitch,  See  Gillett  v.  Mead,  7  Cow.,  193, 
Brownell  v.  McEwen,5Den.,  367;  Whitney  v.  Elmer, 
60  Barb.,  250. 
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at  her  request  and  for  her  benefit.  Previous  to 
the  child  being  begotten,  the  defendant  had 
visited  her  about  three  months.  The  plaint- 
iff's counsel  offered  to  prove  by  the  daughter, 
that  previous  to  the  improper  intercourse  be- 
tween the  defendant  and  her,  the  defendant 
had  promised  her  marriage,  which  evidence  be- 
ing objected  to  was  rejected  by  the  judge. 
Hurd,  the  person  at  whose  house  the  child  was 
born,  testified  that  he  had  paid  the  expenses  of 
the  lying-in,  and  that  he  held  the  plaintiff  re- 
sponsible for  the  amount. 

The  plaintiff  having  rested,  the  defendant 
moved  for  a  nonsuit,  which  was  refused  by  the 
judge  ;  and  the  cause  having  been  submitted 
to  his  charge,  he  instructed  the  jury  that  the 
foundation  of  this  action  is  the  loss  of  service 
and  expense  incurred  ;  that  where  seduction 
was  actually  proved,  courts  always  charge  in 
favor  of,  and  jurors  always  were  justifiable  in 
giving  exemplary  damages  ;  otherwise,  the 
plaintiff  was  entitled  to  recover  only  for  actual 
damages  ;  that  seduction  was  generally  made 
out  by  a  train  of  circumstances,  such  as  con- 
tinued attentions  for  a  length  of  time,  and  the 
practice  of  arts  and  management  to  deceive 
and  mislead  the  female  ;  that  in  this  case  there 
was  no  circumstances  shown  *from  [*461 
which  the  jury  might  infer  seduction  ;  on  the 
contrary,  they  might  rather  infer  a  voluntary 
assent  on  the  part  of  the  daughter,  who  had 
been  permitted  by  her  father  to  go  out  to  work 
alone  and  unprotected,  and  in  so  doing,  her  fa- 
ther was  guilty  of  culpable  neglect  on  his  part, 
which  the  jury  ought  to  take  into  considera- 
tion ;  that  there  could  be  no  seduction  without 
evidence  of  an  intention  to  marry,  of  which 
there  was  none  in  this  case  ;  that  if  the  jury 
were  satisfied  that  no  seduction  had  been  proved 
it  would  be  for  them  to  inquire  the  amount  of 
damages  incurred  and  actually  paid  by  the 
plaintiff,  and  if  nothing  was  shown  to  have 
been  paid,  the  plaintiff  was  not  entitled  to  re- 
cover, except  for  loss  of  service  ;  that  there  was 
no  proof  of  any  expense  paid  by  the  plaintiff, 
nor  any  evidence  of  the  value  of  the  daughter's 
services  ;  on  the  contrary,  it  appeared  that  the 
plaintiff  had  relinquished  all  his  right  to  her 
services.  Unless,  therefore,  the  jury  were  sat- 
isfied that  a  case  of  seduction  had  been  made 
out,  the  plaintiff  was  not  entitled  to  a  verdict. 
The  counsel  for  the  plaintiff  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the 
defendant. 

Mr.  C.  L.  Allen,  for  plaintiff,  moved  to  set 
aside  the  verdict  as  against  evidence,  and  for 
the  misdirection  of  the  judge.  He  cited  8  Stark. 
Ev.,  1308  ;  1  Stark,  228  ;  9  Johns.,  387. 

Mr.  S.  Stevens,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  true 
indeed,  "and  pity  'tis,  tis  true,"  that  this  ac- 
tion is  founded  technically  upon  the  supposed 
loss  of  service  alone,  the  father  and  daughter 
being  considered  as  standing  in  the  relation  of 
master  and  servant ;  yet  it  is  perfectly  well 
known  that  the  actual  loss  of  service  consti- 
tutes very  little  or  no  part  of  the  real  ground 
of  the  action.  The  largest  verdicts  are  often 
and,  most  generally,  given  in  cases  where  the 
daughter  rendered  no  real  service  to  the  par- 
ent. The  action  is  supported,  not  so  much  to 
remunerate  in  damages  for  the  loss  of  service 


461 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


and  expenses  incurred,  as  to  punish  the  of- 
fender for  his  dishonorable  and  disgraceful 
conduct,  by  way  of  atonement  for  the  injury 
462*]  *inflicted  upon  the  subject  of  his  se- 
ductive arts,  and  upon  her  parents  and  their 
family. 

The  father  is  not  permitted  to  maintain  this 
action,  unless  he  can  show  the  relation  of  mas- 
ter and  servant  existing  either  actually  or  con- 
structively. If  the  daughter  is  above  21  years 
of  age,  the  father  cannot  prosecute  unless  the 
daughter  resides  with  him  and  performs  some 
acts  of  service,  and  any  acts,  however  slight, 
will  answer  the  purpose  ;  but  if  the  daughter 
is  under  21,  he  may  maintain  the  action,  al- 
though she  does  not  live  with  him,  and  is  serv- 
ant de  facto  to  another,  provided  she  is  serv- 
ant dejure  to  him;  and  in  ascertaining  wheth- 
er the  daughter  is  the  servant,  I  apprehend  the 
same  liberality  is  to  be  extended  to  the  father 
whose  daughter  within  the  years  of  minority 
is  debauched,  as  to  him  whose  daughter  is 
above  that  age.  It  is,  indeed,  a  legal  fiction 
to  call  the  daughter  a  servant  who  renders  no 
service,  in  fact,  except,  perhaps,  making  tea, 
mending  stockings,  &c.,  and  is  not  under  the 
control  of  her  father.  And  it  is  also  something 
like  fiction  to  give  the  appellation  of  servant 
to  a  daughter  who  has  been  permitted,  during 
her  minority,  to  place  herself  in  the  service  of 
others,  and  receive  the  wages  of  her  own  earn- 
ings for  her  own  use.  It  would  comport  much 
better  with  common  sense  to  say  that  a  father 
whose  daughter  has  been  seduced,  shall  main- 
tain an  action  for  the  in  jury  done  to  his  wound- 
ed honor  and  his  parental  feelings  ;  but  such 
is  not  the  law,  and  unless  a  party  brings  him- 
self within  the  established  principles  in  cases 
of  this  kind,  he  cannot  maintain  his  action. 

This  case  is,  in  many  of  its  circumstances, 
like  that  of  Martin  v.  Payne,  9  Johns. ,  387.  In 
both,  the  daughter  when  seduced  was  in  the 
service  of  another  person ;  in  both,  the  daugh- 
ter, but  for  the  seduction,  considered  herself, 
as  emancipated  from  her  father's  control.  In 
Martin  v.  Payne,  the  daughter, after  seduction, 
returned  to  her  father,  who  paid  the  expenses 
resulting  from  her  situation  ;  in  this  case,  the 
daughter  did  not  return,  but  a  friend  paid 
those  expenses,  and  claims  the  same  from  the 
father,  who  is  liable  to  pay  them. 
463*]  *The  only  circumstances  in  this 
case,  which  are  not  found  in  other  cases  :  1. 
That  the  father  gave  his  daughter  her  time  ab- 
solutely. 2.  He,  in  fact,  incurred  no  expense. 
3.  The  suit  was  not  instituted  by  him.  When 
the  daughter  left  her  father's  house,  he  gave 
her  her  time;  that  is,  he  allowed  her  to  receive 
her  own  earnings,  and  told  her  she  must  pro- 
vide for  herself.  The  effect  of  this  would  be, 
that  if  her  employer  paid  her  wages  during  her 
minority,  the  father  could  not  compel  payment 
again  to  him.  But,  suppose  the  daughter  had 
become  sick  and  infirm,  would  not  the  father 
have  been  liable  for  her  support  ?  And  in 
that  event,  surely  she  would  be  returned  to 
her  former  situation  of  servant  to  her  father  ; 
and  even  without  any  such  necessity,  I  appre- 
hend the  paternal  rights  of  the  father  over  the 
child  were  not  relinquished  by  what  passed 
between  them.  There  was  no  consideration 
for  the  relinquishment  of  his  daughter's  serv- 
ices, and,  in  my  opinion,  he  might  at  pleasure 
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revoke  the  license  he  had  given  his  daughter, 
and  call  her  home  and  employ  her  in  his  serv- 
ice till  he  should  arrive  at  maturity.  If  I  am 
correct  in  this  supposition,  then  the  language 
of  the  late  Chief  Justice  is  applicable,  when  he 
said,  in  Martin  v.  Payne,  that  the  father  had 
made  no  contract  hiring  out  his  daughter,  and 
the  relation  of  master  and  servant  did  exist, 
from  the  legal  control  he  had  over  her  services. 
This  control  is  always  presumed  where  the 
daughter  is  under  21  ;  and  Judge  Reeve,  in  his 
Dom.  Rel.,  292,  contends  that  even  where  the 
daughter  is  an  apprentice  to  another,  the  father 
may  maintain  the  action.  He  says  :  "  Where 
a  daughter  is  bound  out  as  an  apprentice,  liv- 
ing with  her  master,  a  rigid  adherence  to  the 
idea  that  the  loss  of  service  is  the  ground  of 
this  action,  would  prevent  the  father's  recov- 
ery ;  but  if  we  consider  this  action  as  really 
having  its  foundation  in  another  principle, 
viz. :  the  disgrace  of  the  family,  it  would  be 
no  objection  to  the  maintenance  of  this  action, 
although  the  daughter  should  live  as  an  ap- 
prentice to  a  master."  In  the  case  supposed  by 
Judge  Reeve,  there  would  be  a  difficulty  which 
he  does  not  notice,  viz.  :  that  the  master  to 
whom  the  daughter  was  an  apprentice  would 
have  a  right  of  action,  and  the  defendant  would 
be  liable  to  two  suits. 

*This  court,  in  the  case  of  Sargent  v.  [*464 
— ,  5  Cow.,  116,  held  that  but  for  the  canceling 
the  indentures  of  apprenticeship  in  that  case, 
the  mother  could  not  have  been  entitled  to  sus- 
tain the  action,  and  that  it  was  not  necessary 
that  the  relation  of  master  and  servant  should 
exist  at  the  time  of  seduction  ;  but  the  ques- 
tion should  be,  in  an  action  on  the  case,  upon 
whom  has  the  consequential  injury  fallen  ?  In 
this  case,  if  I  am  right  in  holding  that  the 
plaintiff  is  liable  to  Hurd  for  the  expense  in- 
curred by  him  about  the  sickness  of  the  daugh- 
ter, it  follows  that  the  consequential  injury 
has  fallen  upon  the  plaintiff  ;  for  although  he 
has  actually  expended  nothing,  yet  he  is  lia- 
ble to  pay.  From  these  circumstances,  it  re- 
sults that  the  relationship  of  master  and  serv- 
ant existed,  that  the  loss  has  fallen  upon  the 
father  and,  of  course,  he  is  entitled  to  sustain 
the  action. 

But  it  is  said  the  plaintiff  never  instituted 
this  suit  in  fact.  Whether  he  did  or  not  seems 
to  me  not  a  matter  of  inquiry  upon  the  trial. 
If  he  sanctions  the  suit,  though  commenced 
without  his  orders,  he  has  a  right  to  do  so  ; 
and  if  he  should  disapprove  it,  the  proper 
course  to  put  an  end  to  it  is  by  motion.  The 
attorney  is  responsible  for  any  improper  use  of 
the  plaintiff's  name.  The  witness  may  not 
know  whether  the  plaintiff  has  or  has  not  di- 
rected or  approved  the  suit. 

I  am  of  opinion,  therefore,  that  the  judge  at 
the  circuit  was  correct  in  refusing  to  nonsuit 
the  plaintiff,  but  that  the  jury  were  misled  by 
his  charge.  He  correctly  rejected  evidence  of  a 
promise  of  marriage  (1  Johns.,  299),  but  he 
stated  that  there  had  been  no  seduction,  no 
courtship  which  proved  an  intention  of  mar- 
riage. It  appears  from  the  testimony  that  the 
defendant  had  continued  his  attentions  to  the 
daughter  for  several  months  before  the  seduc- 
tion, which  seems  to  mesufficient  on  that  point; 
and  in  the  view  that  I  have  taken  on  this  sub- 
ject, the  judge  also  erred  in  saying  that  the 
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plaintiff  had  no  right  to  his  daughter's  serv- 
ice. 

There  must,  therefore,  be  a  new  trial,  costs  to 
abide  the  event. 

Seduction,evidence  admissable.— Cited  in— 7  Wend.. 
194 ;  5  Den.,  368 ;  8  Barb.,  327  ;  22  Am.  Dec.,  578. 

Who  may  maintain  action.— Cited  in— 21  Wend.,  81; 
4  N.  Y.,  44 ;  11  N.  Y.,  346 ;  31  N.  Y.,  407;  66  N.  Y., 
441 ;  6  Hun,  577  ;  2  Barb.,  185 ;  5  Barb..  665  ;  44  Barb., 
589 ;  50  Barb.,  105,  217  ;  2  Rob.,  679 ;  110  Mass.,  150 ;  10 
Kan.,  523:  74  Mo.,  323 ;  14  Am.  Kep.,  587;  38  Am.  Rep., 
770  (52  Wis.,  618). 


465*]  *JACKSON,  ex  dem.  Z.  D.  FELLEB, 

v. 
J.  FELLER. 

Resulting  Trustr—Afay  be  Rebutted  by  Parol  Ev- 
idence that  tlw  Estate  was  a  Gift  to  the  Grantee. 

A  resulting  trust  may  be  rebutted  by  parol  proof 
that  the  lands  in  which  the  estate  is  claimed  were  a 
gift  and  advancement  to  the  grantee,  and  were  not 
purchased  for  the  benefit  of  the  party  paying  the 
consideration  money. 

Citations— 1  Johns.  Ch.,  586 ;  2  Johns.  Ch.,  408,  416, 
451 ;  2  Atk.,  98 ;  Amb.,  126 ;  Doug..  24 ;  1  Cox,  15 ;  2 
Madd.,  113 ;  2  Cox.,  94 ;  1  Swanton,  18 ;  2  Johns.,  177, 
179,  n. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Dutchess  Circuit  in  Dec.,  1826,  before  the 
Hon.  Samuel  R.  Belts,  then  one  of  the  Cir- 
cuit Js. 

The  lessor  of  the  plaintiff,  Zachariah  D.  Fel- 
ler, produced  a  deed  from  Henry  M.  Hoffman 
and  Sally,  his  wife,  to  the  lessor,  bearing  date 
June  12,  1820,  for  one  fourth  of  the  farm 
whereof  Nicholas  Hoffman  died  seised.  The 
consideration  expressed  was  $1,750.  The 
plaintiff  further  proved  that  Nicholas  Hoff- 
man died  seised  of  the  farm  mentioned  in  the 
deed,  in  1798,  having  previously  devised  the 
same  to  his  four  sons  Peter,  Herman,  Martin 
and  Henry,  the  first  three  of  whom,  shortly 
after  the  decease  of  their  father,  sold  their 
portions  of  the  farm  to  Zachariah  Feller,  who 
went  into  possession  of  the  farm,  and  contin- 
ued in  possession  until  his  death,  in  1825.  It 
was  admitted  that  the  defendant  in  this  action 
was  in  possession  of  the  whole  farm  at  the 
commencement  of  this  suit.  The  plaintiff 
rested. 

On  the  part  of  the  defendant,  it  was  proved 
that  Zachariah  Feller,  the  uncle  of  the  lessor 
of  Jthe  plaintiff,  bargained  with  Henry  M.  Hoff- 
man for  his  share  of  the  farm  whereof  Nicho- 
las Hoffman  died  seised,  and  paid  the  consid- 
eration money  on  the  purchase  ;  that  the  lessor 
of  the  plaintiff  had  lived  with  his  uncle  about 
three  or  four  years  previous  to  1823,  when  he 
left  him,  saying  he  would  not  work  there  any 
longer,  as  he  did  not  know  what  he  was  work- 
ing for  ;  that  he  had  not  got  anything  for  his 

NOTE.—  Resulting  trust.  See,  generally,  Jackson 
v.  Bateman,  post,  p.  570,  note,  and  notes  there  cited. 

Evidence— Parol.  Parol  evidence  is  admissible  to 
establish  or  rebut  a  resulting  trust.  Boyd  v.  Mc- 
Lean, 1  Johns.  Ch.,  582  ;  Botsford  v.  Burr,  2  Johns- 
Ch.,  405;  Malin  v.  Malin,  1  Wend.,  635 ;  Jackson  v. 
Mills,  13  Johns.,  463 ;  Steere  v.  Steere,  5  Johns.,  1; 
Jackson  v.  Bateman,  post, _p.  570 ;  Jackson  v.  Stern- 
bcrgh,  1  Johns.  Cas..  153 ;  Foote  v.  Colvin,  3  Johns., 
316 ;  Jackson  v.  Matsdorf ,  11  Johns.,  91 ;  Ryan  v. 
Box,  34  N.  Y.,  307 ;  Despard  v.  Walbridge,  15  N.  Y., 
374 ;  Hutchins  v.  Hebbard,  34  N.  Y.,  34. 
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work  except  his  every  day's  clothing,  and  he 
did  not  know  he  was  ever  to  get  anything  more 
if  he  stayed. 

The  plaintiff  then  called  John  D.  Feller,  who 
testified  that  he  was  a  brother  of  the  lessor  of 
the  plaintiff;  that  the  second  or  third  year  after 
his  brother  Zachariah  went  to  live  with  his 
uncle,  his  uncle  told  him  (the  witness)  that  he 
had  thought  of  giving  Zach.  (the  lessor  of  the 
plaintiff)  part  of  his  farm,  and  wished  him  to 
call  to  them  his  *brother  David;  that  on  [*4(J<5 
David  joining  them,  their  uncle  said  he  wanted 
them  to  agree  to  see  that  Zach.  should  have 
$600,  which  their  father  had  given  him  by  his 
will ;  that  he  had  requested  their  father  to  give 
that  sum  to  Zachariah  by  his  will,  and  then  he 
(Zachariah  the  uncle)  would  see  and  provide  for 
young  Zachariah.  They  agreed  to  see  the  $600 
paid.  A  few  days  after,  he  saw  his  uncle  again, 
who  said  he  had  given  Zachariah  (the  lessor  of 
the  plaintiff)  the  quarter  of  his  farm  which  he 
had  bought  of  Henry  M.  Hoffman.  The  conver- 
sation was  shortly  after  Hoffman  removed  from 
the  place. 

Reuben  Rowley  testified  that  he  was  in- 
structed by  Zachariah  Feller  to  draw  a  deed 
from  Henry  M.  Hoffman  and  Sally,  his  wife,  to 
Zachariah  D.  Feller  for  Hoffman's  quarter  of 
the  farm  ;  that  he  accordingly  drew  the  deed, 
which  was  executed  by  the  grantors  at  the 
house  o'f  Zachariah  Feller,  who,  together  with 
the  witness,  signed  their  names  as  witnesses  to 
the  deed,  and  he,  the  witness,  being  a  commis- 
sioner, took  the  acknowledgment  of  the  deed. 
Zachariah  Feller  directed  the  deed  to  be  de- 
livered to  witness  for  Zachariah  D.  Feller,  which 
was  accordingly  done,  and  it  remained  in  his 
possession  until  after  the  decease  of  Zachariah 
Feller,  when  he  delivered  it  to  the  lessor.  After 
the  deed  was  executed,  and  on  the  same  day, 
Zachariah  Feller  told  him  and  David  Feller, 
Jr.,  that  he  had  desired  his  brother  David  to 
give  his  son  Zachariah  only  $600  by  his  will, 
which  was  much  less  than  an  equal  proportion 
of  his  father's  property;  and  that  he,  Zachariah, 
had  given  that  quarter  of  his  farm  which  he 
had  bought  of  Henry  M.  Hoffman  to  his 
nephew  Zachariah,  as  a  provision  for  him  ac- 
cording to  the  understanding  when  he  came  to 
live  with  him.  This  witness  testified  that  he 
did  not  know  that  the  lessor  of  the  plaintiff  had 
any  knowledge  of  the  deed  until  after  the  de- 
cease of  his  uncle.  The  testimony  of  the  two 
last  witnesses  was  confirmed  by  the  evidence 
of  David  Feller,  Jr. 

It  was  attempted  on  the  trial  to  show  that 
Mr.  Rowley  had  given  a  relation  of  the  facts  at 
other  times  different  from  what  he  testified  on 
the  trial.  Ephraim  Fulton  testified  that  he  in- 
quired of  Mr.  Rowlev  whether  the  deed  was 
left  with  *him  to  be  delivered  to  Zach-  [*467 
ariah  D.  Feller,  who  replied  that  it  was  some 
time  since  the  deed  was  delivered  to  him,  and 
he  had  forgotten.  After  a  little  hesitation,  he 
said  he  believed  old  Zachariah  Feller  told  him 
that  if  David  Feller,  young^  Zachariah's  father, 
would  give  his  son  Zachariah  a  bond  for  $600, 
then  the  deed  should  be  delivered  to  Zachariah 
D.  Feller ;  that  the  transaction  was  of  con- 
siderable standing,  and  he  could  not  recollect 
how  it  was.  Killian  Miller  testified,  that  in  a 
conversation  he  had  with  Rowley  on  a  certain 
day  when  Mr.  Oakley  was  consulted  by  Zach- 
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uriah  D.  Feller  respecting  his  claim,  Rowley 
related  what  took  place  either  at  the  time  the 
deed  was  drawn  or  executed.  He  stated  that 
Zachariah  Feller  told  him  to  keep  the  deed,  and 
if  old  Feller  would  give  his  son  Zachariah  a 
sum  of  money,  then  he  should  have  the  deed  ; 
and  Rowley  asked  the  witness  whether  a  bond 
could  not  then  be  made  out  to  secure  the  money 
so  as  to  give  the  deed  effect.  Jacob  Shook  tes- 
tified that  Rowley,  in  answer  to  his  inquiry 
about  the  deed  in  question,  said  that  Zachariah 
Feller  told  him  that  if  old  David  Feller  would 
pay  or  secure  to  his  son  Zachariah  $600,  the 
deed  was  to  be  delivered  to  Zachariah.  Thomas 
J.  Oakley  testified  that  at  the  consultation  with 
him  alluded  to,  Rowley  stated,  expressly,  that 
the  deed  was  absolutely  delivered  to  him  for 
Zachariah  D.  Feller,  and  that  the  statement 
then  made  to  him  by  Rowley  in  relation  to  the 
whole  transaction  was  substantially  the  same 
as  he  had  testified  on  the  trial.  He  further  tes- 
tified that  the  question  submitted  to  him  by 
Mr.  Rowley  at  the  consultation  was,  whether 
the  bond  could  then  be  given  by  John  D.  Fel- 
ler and  David  Feller,  Jr.,  to  Zachariah  D.  Fel- 
ler, in  pursuance  of  their  agreement  with  Zach- 
ariah Feller,  deceased,  and  be  as  valid  and  ef- 
fectual as  if  it  had  been  executed  in  the  life 
time  of  Zachariah  Feller. 

A  verdict  was  taken  for  the  plaintiff  subject 
to  the  opinion  of  the  Supreme  Court. 

Mr.  P.  Ruggles,  for  the  plaintiff.  The 
principal  question  is,  whether  a  resulting  trust 
was  created  in  this  case,  or  whether  the  pur- 
chase was  made  for  the  benefit  of  the  lessor  of 
the  plaintiff.  A  resulting  trust,  it  is  admitted, 
468*]  may  be  created  by  *parol,  and  of  course 
may  be  rebutted  by  parol.  2  Johns.  Gas.,  405, 
416;  1  Id.,  582.  The  intention  of  the  party  pay- 
ing the  consideration  is  inquirable  into,  to  de- 
termine whether  or  not  a  resulting  trust  is  cre- 
ated. 2Madd.,  115  ;  1  Swans.,  18  ;  4  Desaus., 
487  ;  16  Johns.,  197,  199.  The  intent  here  to 
benefit  the  lessor  of  the  plaintiff  is  incontro- 
vertibly  established. 

Mr.  E.  Williams,  for  defendant.  The  con- 
sideration being  paid  by  Zachariah  Feller,  Sr. , 
and  the  deed  taken  by  him  in  the  name  of 
Zachariah  D.  Feller,  the  latter  became  the 
trustee  of  the  former,  and  the  trust  might  be 
enforced  in  equity.  2  Johns.  Dig.,  424,  tit.  Re- 
sulting Trust,  and  cases  cited. 

It  is  very  probable  that  it  was  intended  to 
give  the  lessor  of  the  plaintiff  an  interest  in  the 
premises  conveyed  to  him:  but  the  estate  vested 
in  the  purchaser,  the  elder  Feller,  and  that  es- 
tate could  be  devested  only  in  conformity  to 
the  provisions  of  the  Statute  of  Frauds;  it  could 
not  be  devested  by  anything  resting  in  parol. 
A  resulting  trust  may  be  rebutted  by  parol, 
that  is,  the  payment  of  the  consideration  may 
be  denied  or  explained;  what  rests  in  pais  may 
be  rebutted  by  proof  in  pau  ;  but  the  proof  es- 
tablishing the  trust  being  uncontradicted,  the 
estate  vested  in  the  purchaser  by  operation  of 
law,  and  he  has  done  no  act  to  devest  himself. 
1  Cox,  15. 

Was  it  an  executed  gift  ?  The  deed  was  not 
delivered  to  the  grantee,  nor  was  he  put  in  pos- 
session of  the  land.  A  parol  promise  to  pay 
money  as  a  gift  will  not  support  an  action. 
Pearson  v.  Pearson,  7  Jofons.,  267.  In  that  case, 
the  court  say  a  gift  is  not  consummate  and  per- 
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feet  until  a  delivery  of  the  thing  promised,  and 
until  then,  a  party  may  revoke  his  promise.  If 
personality  will  not  thus  pass,  surely  an  in- 
terest in  land  cannot  in  this  way  be  created. 
If  there  was  a  delivery  of  the  deed,  that  de- 
livery was  conditional,  and  the  condition  has 
not  been  performed. 

Mr.  Ruggles,  in  reply.  The  intention  of 
the  purchaser  to  benefit  the  grantee,  whose 
name  he  procures  to  be  inserted  in  the  deed, 
may  be  shown,  to  rebut  the  evidence  of  a  re- 
sulting trust  arising  from  the  proof  of  the  pay- 
ment of  the  consideration;  *it  explains  [*469 
the  payment.  Parol  proof  is  admissible  in  sup- 
port of  the  nominee  of  a  conveyance.  2  Cox, 
91.  The  proof  here  is  not  only  that  the  donor 
intended"  to  give,  but  that  he  had  given  the  land 
described  in  the  deed.  There  was  nothing  ex- 
ecutory in  the  thing;  nor  was  it  extraordinary 
that  the  donor  should  remain  in  possession  and 
not  communicate  what  he  had  done  to  his 
donee. ;  it  is  what  happens  in  every  case  of  de- 
vise. Whether  the  donee  received  $600  from 
his  father's  estate  cannot  affect  the  deed.  It  is 
manifest  the  anxiety  of  the  donor  on  this  sub- 
ject was  only  to  increase  the  interests  of  the 
object  of  his  beneficence,  not  to  make  his  own 
donation  dependant  upon  the  happening  of 
that  event. 

By  tlie  Court,  Sutherland,  J.  The  prem- 
ises in  question  were  purchased  by  Zachariah 
Feller  from  Henry  N.  Hoffman  in  June,  1820, 
for  the  sum  of  $1,750.  The  consideration  was 
paid  by  Zachariah  Feller,  but  the  deed  was,  by 
his  direction,  taken  in  the  name  of  his  nephew, 
Zachariah  D.  Feller,  the  lessor  of  the  plaintiff. 
The  question  is,  whether  the  estate  vested  ab- 
solutely in  the  lessor,  or  whether  it  is  a  case  of 
an  implied  or  resulting  trust  in  favor  of  the  in- 
dividual who  paid  the  purchase  money. 

The  payment  of  the  consideration  by  Zach- 
ariah Feller  is  clearly  proved, and  that  is,  prima 
fade,  sufficient  to  establish  a  resulting  trust.  1 
Johns.  Ch.,  586,  and  2  Johns.  Ch.,  408,  451, 
where  the  subject  is  fully  discussed,  and  all  the 
English  authorities  collected  and  considered. 
But  as  a  resulting  trust  may  be  proved,  so  it 
may  be  rebutted  by  parol  evidence;  2  Atk., 
98  ;  Arab.,  126  ;  Doug.,  24;  2  Johns.  Ch.,416; 
2  Madd.  Ch.,  113;  Dyer  v.  Dyer,  2  Cox,  94;  1 
Cox,  15;  1  Swanston,  18;  and  I  think  the  evi- 
dence in  the  case  clearly  shows  that  the  pur- 
chase was  not  made  by  Zachariah  Feller  for 
his  own  benefit,  but  that  he  intended  it  as  a 
gift  and  advancement  to  his  nephew.  Mr.  Row- 
ley, who  drew  the  deed  and  witnessed  its  exe- 
cution, testifies  that  Zachariah  Feller  directed 
the  deed  to  be  delivered  to  him,  the  witness  for 
Zachariah  D.  Feller,  the  grantee,  which  was 
accordingly  done;  and  he  retained  it  in  his  pos- 
session until  *after  the  death  of  Zach-  [*47O 
ariah  Feller.  He  declared  to  John  D.  and  David 
Feller,  that  he  intended  to  give  the  lessor  of 
the  plaintiff  a  part  of  his  farm,  in  order  to  make 
him  equal  in  point  of  property  with  his  broth- 
ers, to  whom  their  father  had  given  the  largest 
portion  of  his  estate  by  his  will;  and  he  after- 
wards declared  to  the  same  witnesses  that  he  had 
given  to  Zachariah  D.  Feller  the  quarter  of  his 
farm  which  he  bought  of  Henry  N.  Hoffman. 
He  told  Mr.  Rowley  that  the  conveyance  was 
intended  as  a  provision  for  Zachariah'D.  Feller, 
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according  to  the  understanding  when  he  came 
to  live  with  him.  This  evidence  completely 
repels  all  idea  of  a  resulting  trust.  Admitting 
a  part  of  the  consideration  or  inducement  to 
the  making  of  this  conveyance  to  the  lessor  to 
have  failed,  it  cannot  be  set  up  at  law,  and 
would  have  no  effect  upon  the  legal  title.  2 
Johns.,  177,  179,  note. 

Judgment  for  plaintiff. 

Cited  in— H.  &  D.,  188  ;  3  Bdw.,  282. 


PECK  v.  MEAD,  Executor,  &c. 

Executors — Moneys  Arising  from  Sale  of  Real 
Estate  in  Another  State. 

Moneys  arising  from  the  sale  of  real  property  in 
another  State,  on  an  order  of  a  Court  of  Probate 
there,  are  not  assets  in  the  hands  of  the  executor 
here,  and  cannot  be  so  averred  in  a  replication  to  a 
plea  of  plene  administravlt. 

Citations— 7  Cow.,  64 ;  12  Johns.,  130 ;  Public  Acts 
of  1821.  p.  212. 

TVEMURRER  to  pleadings.  The  declaration 
\J  is  in  assumpsit  for  goods,  wares  and  mer- 
chandise sold  and  delivered  to  the  testator  in 
his  lifetime.  Plea  non  assumpsit  and  plene  ad- 
ministravil.  Replication,  precludi  non,  because 
the  executor,  at  the  commencement  of  this  suit, 
had  a  sufficient  sum  of  money  in  his  hands,  as 
such  executor,  arising  from  the  sale  of  real  es- 
tate whereof  the  testator  died  seised  in  the  State 
of  Conn.,  to  pay  and  satisfy  the  demand  of  the 
plaintiff;  which  sale  was  made  by  virtue  of  an 
order  of  a  Court  of  Probate  in  Conn.,  on  the 
petition  of  the  executor,  stating  that  the  per- 
sonal property  of  the  testator  had  all  been  ex- 
pended, and  was  insufficient  to  the  payment  of 
his  debts,  and  praying  a  sale  of  so  much  of  the 
real  estate  of  the  testator  as  would  be  sufficient 
to  pay  and  satisfy  such  debts,  the  amount  of 
•which  was  stated.  The  defendant  demurred. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

Mr.  E.  Williams,  for  defendant. 

471*]  *By  the  Courl,Ttt.a.rcy,  J.  This  case, 
I  apprehend,  is  distinguishable  from  that  of 
Campbell  v.  Tousey,  7  Cow. ,  64.  The  defend- 
ant in  that  case  was  sued  as  an  executor  de  son 
tort.  He  had  assets  received  by  him  in  Pa., 
where  the  will  had  been  regularly  proved,  which 
he  brought  into  this  State,  and  he  had  collected 
assets  here.  He  was  held  liable  to  the  amount 
of  the  assets  received  here  and  in  Pa. ,  which  he 
had  not  applied  in  the  due  course  of  adminis- 
tration. In  the  case  of  Tappan  v.  Kain,  12 
Johns.,  120,  this  court  held  that  executors  are 
not  responsible  at  law  immediately  to  the  cred- 
itors, where  the  whole  real  estate  is  sold;  and 
the  truth  or  falsity  of  the  plea  or  plene  admin- 
istrant  is  to  be  determined  by  reference  to  the 
amount  of  the  inventory  only. 

To  consider  the  amount  received  by  the  de- 
fendant in  this  case  from  the  sale  .of  the  real 
estate  in  Colin.,  liable  to  be  drawn  from  his 
hands  by  suit  here,  might,  and  probably  would, 
involve  the  defendant  m  difficulties  and  respon- 
sibilities in  Conn.  If  the  estate  of  the  testator 
•was  treated  in  Conn,  as  that  of  an  insolvent, 
the  avails  of  the  sale  cannot  be  regarded  as  le- 
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gal  assets  in  his  hands  here.  By  the  Statute  of 
Conn,  on  this  subject  (Public  Acts  of  1821,  p. 
212),  the  funds  raised  by  the  sale  of  the  estate 
are  to  be  appropriated  to  pay,  1.  The  funeral 
charges  and  expenses  of  the  sale;  2.  The  debts 
for  the  last  sickness  ;  3.  Taxes  and  debts  due 
the  State ;  and  4.  Debts  due  creditors,  as  al- 
lowed by  certain  commissioners,  in  proportion 
to  the  sum  found  due.  The  defendant  is  un- 
der bonds  to  the  court  in  Conn,  to  dispose  of 
the  avails  of  the  sale  of  the  real  estate  pursuant 
to  the  laws  of  that  State,  and  it  would  be  mani- 
festly improper,  by  any  proceedings  in  our 
courts  in  reference  to  the  funds  obtained  in 
Conn.,  to  embarass  the  defendant  in  the  dis- 
charge of  the  duties  incumbent  upon  him  there. 
The  case  would  not  be  essentially  altered,  if  the 
sale  of  the  real  property  was  under  that  pro- 
vision of  the  laws  of  Conn,  which  allows  the 
executor  to  dispose  of  such  a  portion  of  the  real 
estate  of  the  testator  as  is  required  to  satisfy 
those  debts  which  he  did  not  provide  for,  and 
which  the  *personal  property  is  insuf-  [*472 
ficient  to  pay.  The  executor  can  in  that  case 
only  sell  for  the  debts  and  charges  allowed  by 
the  court  in  Conn.  If  the  plaintiff's  demand 
in  this  case  has  not  been  allowed  by  that  court, 
the  defendant  cannot  appropriate  the  avails  of 
the  sale  to  pay  it;  if  it  has  been  so  allowed,  the 
plaintiff's  remedy  is  by  an  application  to  the 
court  which  can  compel  the  defendant  to  per- 
form his  duty  by  a  resort  to  the  bond  which  he 
has  given  with  sureties. 

The  funds  mentioned  in  the  replication  were 
obtained  by  the  defendant  for  specific  objects, 
and  in  the  application  of  them,  he  is  subject  to 
the  control  of  the  Court  of  Probate  in  Conn., 
and  they  cannot,  therefore,  be  regarded  as  le- 
gal assets  in  his  hands  here. 

Judgment  for  defendant  on  the  demurrer. 
Cited  in— 1  Bradf .,  248. 


IN  THE  MATTER  OF  THE  APPLICATION  op  THE 
MAYOR,  &c.,  OF  THE  CITY  OF  NEW 
YORK,  relative  to  the  Extending  of  LEWIS 
STREET  in  the  Eleventh  Ward  of  that  City. 

Purchaser  of  Building  Lot  in  New  York  hat  an 
Easement  in  Street  to  be  Subsequently  Opened 
— Implied  Covenant. 

Where  a  building  lot  is  sold, bounded  upon  a  street 
in  the  City  of  N.  V .,  designated  as  such  on  the  map 
of  the  city,  or  on  a  map  made  by  the  owner  of  lands 
in  reference  to  which  sales  are  made,  although  the 
street  remains  at  the  time  unopened  under  the  au- 
thority of  the  Corporation,  a  covenant  will  be  im- 
plied that  the  purchaser  shall  have  an  easement  or 
right  of  way  in  the  street  to  the  full  extent  of  its 
dimensions ;  and  when  the  street  is  subsequently 
opened  on  the  application  of  the  Corporation,  the 
purchaser  is  not  liable  to  pay  the  owner  for  the 
value  of  the  land  thus  appropriated,  but  only  for 
the  fee  subject  to  the  easement ;  and  such  allow- 
ance should  only  be  nominal. 

Citations— 1  Wend.,  362 :  4  Cow.,  542 ;  2  R.  L.,  414. 

T  EWIS  St.  lies  in  that  part  of  the  city  which 
JJ  was  laid  out  into  avenues  and  streets  un- 
der the  Act  of  Apr.  8.  1807.  It  was  not  recog- 
nized by  the  commissioners  as  a  street,  nor 
designated  by  them  as  such  on  their  map,  but 
was  laid  out  by  the  owners  of  property  to  in- 
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duce  to  the  sale  of  lots,  and  was  actually  openec 
and  used  as  a  street.  Lots  were  sold  and  deeds 
executed,  bounding  the  lots  upon  the  street, 
some  of  which,  at  the  intersection  of  other 
streets,  had  fronts  upon  such  streets,  but  the 
interior  lots  had  no  access  to  them  but  by  the 
way  of  Lewis  St.  One  of  the  lots,  being  a  cor- 
ner lot,  was  bound  on  Lewis  St.  and  on  Eighth 
St.,  which  is  one  of  the  streets  designated  and 
laid  out  by  the  commissioners.  By  an  Act  ol 
473*]  the  Legislature  of  Apr.  19,  *1828,  the 
Corporation  of  N.  Y.  were  authorized  to  ex- 
tend Lewis  St.  according  to  its  then  lines  and 
width  northerly  from  its  termination  to  Eighth 
St.  The  street  was  accordingly  extended,  and 
the  Commissioners  of  Estimate  and  Assessment 
allowed  only  a  nominal  compensation  to  the 
owners  for  the  land  thus  appropriated  as  a 
street  under  the  Act  of  1828,  considering  the 
proprietors  of  the  adjoining  lots  entitled  to  the 
easement  of  a  perpetual  right  of  way  over  the 
same  by  virtue  of  their  purchases. 

Mr.  M.  Ulshoeffer  presented  the  report  of 
the  commissioners.and  moved  its  confirmation. 
He  insisted  that  the  commissioners  had  cor- 
rectly applied  to  this  case  the  principles  estab- 
lished in  the  case  of  Seventeenth  St.,  1  Wend., 
262.  If,  however,  the  case  should  be  consid- 
ered as  coming  within  the  decision  of  Mercei 
St.,  4  Cow.,  543,  he  expressed  the  hope  that  the 
court  would  review  that  decision. 

.'//•.  D.  S.  Jones,  contra. 

Mr.  C.  Baldwin,  in  reply,  who  discussed 
the  question  in  extenso,  cited  17  Mass.,  413  ;  3 
Stark.  Ev.,  tit.  Ways  and  Easements,  1  Taunt., 
495;  Sid.,  24,  and  numerous  other  decisions 
bearing  upon  the  question.  He  contended  that 
where  the  owner  of  a  tract  of  land  ad  joining  a 
growing  city  lays  it  out  into  building  lots 
bounding  the  same  on  spaces  designated  as 
streets,  and  such  lots  are  sold,  the  purchasers 
cannot  subsequently  be  made  to  contribute  to 
any  compensation  to  be  allowed  to  the  owner, 
on  such  spaces  being  afterwards  adopted  and 
opened  as  streets  by  the  Corporation  of  the 
city. 

By  the  Court,  Savage,  C'h.  J.  The  court 
adhere  to  the  opinion  pronounced  in  the  case 
of  Seventeenth  St.,  1  Wend.,  262,  that  in  the 
City  of  N.  Y.  the  fee  of  the  land  comprised  in 
the  space  called  a  street,  previous  to  its  being 
opened  by  the  Corporation,  does  not  pass  to 
the  purchasers  of  the  lots  bounded  upon  it,  as 
it  would  do  where  the  lots  bounded  on  a  pub- 
lic highway  out  of  the  limits  of  the  city  ;  but 
that  it  remains  in  the  grantor,  the  owners  of  the 
lots  having  a  perpetual  right  of  way  over  the 
474*1  space  called  the  street.  *Thecaseof  <S?fl- 
enteenihSt.  was  distinguished  from  that  of  Mer- 
cer St.,  4  Cow.,  542,  inasmuch  as  the  purchasers 
in  the  former  case  had  no  access  to  their  lots 
from  any  public  way  but  by  the  space  called  a 
street  in  their  deeds;  whereas  in  the  latter  case 
they  had  access  from  Broadway,  and  there  was 
no  necessity  of  using  the  space  called  a  street. 
These  cases  were,  therefore,  supposed  not  to 
conflict  with  each  other.  The  facts  of  the  case 
now  under  consideration  are  precisely  the  same 
in  principle  as  those  in  the  case  of  Mercer  St. ,  as 
it  respects  the  lots  bounding  upon  the  streets 
intersecting  Lewis  St.  The  commissioners  of 
estimate  and  assessment,  instead  of  adopting 
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the  rule  laid  down  in  that  case  as  it  regards 
those  lots,  have  made  their  assessment  as  to  all 
the  lots  in  conformity  to  the  principles  estab- 
lished by  the  court  in  the  case  of  Seventeenth 
St.;  and  on  a  review  of  the  case  of  Mercer  St., 
and  a  more  mature  consideration  of  the  subject, 
the  court  have  come  to  the  conclusion  that  the 
case  of  Mercer  St.  was  incorrectly  decided,  and 
confirm  the  report  made  in  this  case  by  the 
commissioners,  who  have  allowed  a  compensa- 
tion to  the  owners  of  the  land  only  for  the  fee 
(which,  on  the  street  being  opened,  vests  in  the 
corporation),  considering  the  purchasers  of  the 
lots  as  entitled  to  the  easement  or  right  of  way, 
and  that,  consequently,  the  owner  was  not  en- 
titled to  the  full  value  of  the  land. 

The  principal  part,  if  not  the  whole  of  the 
Island  of  N.  Y.,  is  laid  out  into  avenues  and 
streets,  and  so  designated  on  a  map  of  the  city, 
although  not  actually  opened.  Purchases  are- 
made  of  lots  for  the  purpose  of  erecting  build- 
ings thereon,  and  not  for  agricultural  or  horti- 
cultural uses;  and  when  a  purchase  is  made  of 
a  lot  bounding  upon  a  street  in  the  City  of  N. 
Y.  which  is  not  yet  opened,  the  purchaser  is  en- 
titled to  all  the  benefits  and  advantages  belong- 
ing to  the  property  of  which  he  has  become 
the  owner  ;  one  of  the  most  essential  of  which 
is,  that  when  the  street  is  opened,  upon  the  ap- 
plication of  the  Corporation  conformably  to 
the  law  regulating  streets  in  that  city,  he  will 
have  a  lot  fronting  upon  a  street  upon  which  a 
building  may  be  erected,  without  being  sub- 
ject to  an  assessment  to  compensate  the  owner 
of  the  fee  to  the  full  value  of  the  land  thus  ap- 
propriated, the  presumption  *being  that  [*475- 
the  purchaser  of  the  lot  paid  an  enhanced 
price  for  the  same  in  consideration  of  the  lot 
being  bounded  on  a  street.  The  owner  is  enti- 
tled to  an  allowance,  because  by  the  opening 
of  the  street  the  fee  is  transferred  to  the  cor- 
poration; 2  R.  L.,  414;  but  such  allowance  for 
the  fee  should  only  be  nominal,  as  the  ease- 
ment or  right  of  way  belongs  to  the  purchas- 
ers of  the  lots.  The  purchasers  of  such  lots  are 
subject  to  the  charge  allowed  as  a  compensa- 
tion to  the  owner  for  the  fee  of  the  street,  aa 
standing  in  the  place  of  the  Corporation,  being 
thus  substituted  because  more  immediately 
benefited  by  the  transfer  than  the  owners  of 
property  in  more  distant  parts  of  the  city. 
The  court  are,  therefore,  of  opinion  that  when 
a  building  lot  is  sold,  bounded  on  a  street  in 
the  City  of  N.  Y.,  designated  as  such  upon  the 
map  of  the  city,  or  on  a  map  made  by  the  own- 
er of  lands  in  reference  to  which  sales  are 
made,  although  the  street  remains  at  the  time 
unopened  under  the  authority  of  the  Corpora- 
tion, a  covenant  may  well  be  implied  that  the 
purchaser  shall  have  an  easement  or  right  of 
way  in  the  street  to  the  full  extent  of  its  di- 
mensions, and  that  when  the  same  is  subse- 
quently opened,  on  the  application  of  the  Cor- 
poration, the  purchaser  is  not  liable  to  pay  the 
owner  for  the  value  of  the  land  thus  appro- 
priated, but  only  for  the  fee  subject  to  the  ease- 
ment. 

Cited  in— 8  Wend.,  106;  11  Wend.,  499;  17  Wend,, 
661 ;  18  Wend.,  411 :  19  Wend.,  129 :  22  Wend.,  473 ;  5 
Den.,  19 ;  23  N.  Y.,  64 ;  46  N.  Y.,  562 ;  90  N.  Y.,  165  ;  27 
Hun,  442 ;  11  Barb.,  31,  393, 450 ;  16  Barb.,  253 ;  5  Duer. 
149;  37  N.  J.  L.,128;  4  Allen,  210;  15  Minn.,  145;  37 
Mo.,  18 ;  31  Am.  Dec.,  173,  383  (1  How.  Miss.,  379);  47 
Am.  Dec.,  278 :  43  Am.  Kep.,  149  (90  N.  Y.,  122). 
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Sheriff— Replevin  against —  When  it  Lies. 

Replevin  will  lie  by  the  owner  of  goods  against  a 
sheriff  for  the  recovery  of  property,  levied  upon  by 
him  by  virtue  of  an  execution  against  a  third  per- 
son, the  property  at  the  time  of  the  levy  being  in 
the  possession  of  the  defendant  in  the  execution, 
where  such  property,  after  the  levy,  came  peaceably 
into  the  possession  of  the  owner,  and  was  retaken 
by  the  sheriff. 

Citations— 14  Johns.,  87 ;  15  Johns.,  402 ;  19  Johns., 
32 ;  5  Mass.,  283 ;  Wills,  672,  n.  b  ;  2  Str.,  1184 ;  1  Chit. 
PL,  160, 167, 187  ;  Sen.  &  L.,  320 :  Com.  Dig.,  Replevin, 
D.;  3  Bl.  Com.,  148 ;  1  Wend.,  109 ;  20  Johns.,  465  ;  11 
Johns.,  286;  2  Johns.,  46;  Doug.,  40;  1  Ld.  Raym., 
733 ;  5  Burr..  2631. 

TVEMURRER  to  pleadings.  The  action  is  re- 
_U  plevin.  The  declaration  contains  two 
counts,  alleging  the  taking  of  the  sloop  with 
her  apparel,  furniture,  &c.,  at  Coxsackie,  in 
the  County  of  Greene,  June  20,  1826.  The  de- 
fendant, as  sheriff  of  the  County  of  Greene, 
avowed  the  taking  of  the  sloop  by  virtue  of  an 
execution  issued  on  a  judgment  against  one 
James  Hatch,  who  he  averred  was  owner  of 
same  ;  that  the  execution  was  issued  and  de- 
476*]  livered  to  him  *May  19,  1826;  that  it 
was  tested  May  13  and  returnable  at  the  then 
next  August  Term;  and  that  by  virtue  thereof, 
at  the  several  times  in  the  declaration  men- 
tioned, he  did  seize  and  levy  upon  the  sloop  as 
of  the  goods  and  chattels  of  Hatch,  the  same 
then  being  in  the  actual  possession  of  Hatch. 
The  plaintiff  pleaded  to  the  avowry  (admitting 
the  judgment,  execution  and  levy),  that  a  long 
time  before  the  time  in  the  declaration  men- 
tioned, to  wit :  May  19,  1826,  the  defendant 
levied  on  the  sloop,  then  being  in  the  possession 
of  Hatch;  and  that  afterwards,  viz.:  June  1, 
1826,  at  N.  Y.,  to  wit :  at  Coxsackie,  Hatch 
still  being  in  the  actual  possession  of  the  sloop, 
delivered  the  same  to  the  plaintiff,  who, then, 
and  at  the  time  of  the  levy,  was  the  true  and 
lawful  ownerkthereof,  and  entitled  to  the  act- 
ual possession  thereof,  which  sloop  so  con- 
tinued in  his  possession,  he  being  the  owner, 
until  June  20,  1826,  when  the  defendant,  by 
pretense  of  the  execution  and  in  his  OWE 
wrong,  took  the  sloop  and  unjustly  detained 
her  against  sureties  and  pledges.  To  this  plea 
the  defendant  demurred. 

Mr.  J.  L.  Bronk,  for  defendant .  Replevin 
will  not  lie  for  goods  taken  in  execution  being 
in  possession  of  the  defendant  in  the  execution 
at  the  time  of  the  levy.  All  the  English  au- 
thorities lay  down  this  rule,  and  there  is  no 
exception  to  it.  1  Sch.  &  L.,  320-326;  1  Chit. 
PL.  160  ;  Woodf.,  389,  390,  576  ;  Willes,  672, 
note,  b;  2  Str.,  1184  ;  6  Com.  Dig.,  Replevin, 
D.  And  in  England  it  has  been  held  a  con- 
tempt of  the  court  to  take  out  a  replevin  in 
such  a  case.  1  Chit.,  160;  2  Str.,  1184.  This 
court  have  recognized  the  rule  as  established 
by  the  cases  decided  in  England,  in  14  Johns., 
84;  15  Id.,  402,  and  19  Id.,  232.  And  in  5 
Mass.,  28$,  Ch.  J.  Parsons  says:  "  Chattels  in 
the  custody  of  the  law  cannot  at  common  law 
be  replevied,  but  if  the  goods  are  wrongfully 

NOTE.— Replevin  against  officer. 

In  general  the  action  of  replevin  does  not  lie  for 
goods  in  the  custody  of  an  officer.  But  it  lies  for 
goods  taken  under  process  against  a  third  party. 
See  Thompson  v.  Button,  14  Johns.,  84,  note. 
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taken  by  virtue  of  legal  process,  the  remedy  of 
the  owner  is  by  action  of  trespass  or  trover 
against  the  officer." 

In  the  case  of  Clark  v.  Skinner,  20  Johns., 
465,  Mr.  Justice  Platt  seems  to  hold  a  different 
doctrine;  but  his  opinion  was  not  concurred  in 
by  the  other  judges,  nor  is  it  supported  by  the 
*cases  or  illustrations  adduced.  The  [*477 
principle  contended  for  by  him,  however,  af- 
fects not  this  case;  for  here  the  plaintiff  admits 
that  at  the  time  of  the  levy,  the  defendant  in 
the  execution  was  in  the  actual  possession  of 
the  vessel ;  not  even  a  constructive  possession 
is  set  up  in  the  plaintiff.  Hatch,  therefore,  was 
in  the  legal  possession  of  the  property. 

The  fact  of  the  plaintiff's  having  obtained 
possession  of  the  vessel  after  the  levy,  gave 
him  no  better  right  to  maintain  replevin  than 
he  had  before.  By  the  levy,  the  sheriff  acquired 
a  special  property  in  the  vessel.  8  Johns.,  548: 
12  Id.,  403.  After  a  levy,  goods  are  considered 
in  the  custody  of  the  law.  17  Johns.,  128;  1 
Cow.,  328;  3  Cow.,  279. 

Replevin  cannot  be  resorted  to  to  take  prop- 
erty out  of  the  possession  of  the  sheriff,  because 
the  proceedings  in  that  action  are  not  adapted 
to  such  a  case.  Suppose  a  judgment  of  de  re- 
torno  habendo  for  the  sheriff,  an  elongata  re- 
turned, a  capias  in  witliernam  issued,  and  other 
property  of  the  plaintiff  in  replevin  taken  by 
the  coroner,  what  is  to  be  done  ?  The  sheriff 
cannot  sell  the  property,  for  it  is  not  of  the 
goods  of  the  defendant  in  the  execution.  He 
cannot  levy  on  it  by  the  virtue  of  the  execu- 
tion in  his  hands,  for  the  return  day  will  have 
passed.  How  can  the  plaintiff  in  the  execution 
reach  it  ?  If  replevin  will  lie  at  the  suit  of  one 
party,  it  will  at  the  suit  of  another  ;  and  after 
a  decision  in  this  cause  on  the  merits  in  favor 
of  the  sheriff,  a  new  replevin  may  be  brought 
and  suits  commenced  ad  infinitum,  and  the 
plaintiff  in  the  execution  forever  prevented 
from  obtaining  satisfaction  of  bis  judgment. 

Messrs.  A.  L.  Jordan  and  S.  A.  Foot,  for 
plaintiff.  By  the  demurrer,  it  is  admitted,  as 
averred  in  the  plea,  that  the  plaintiff  was  the 
true  owner,  and  entitled  to  the  actual  posses- 
sion of  the  sloop  at  the  time  of  the  levy,  and 
that  the  sloop  was  delivered  to  him  by  the  de- 
fendant in  the  execution. 

The  original  taking  by  the  defendant  was 
wrongful,  and  did  notdevest  the  plaintiff, who 
was  the  owner.  He  might  *retake  his  [*478 
property  wherever  he  could  find  it,  or  bring 
his  action.  1  Chit.,  151  ;  11  Johns.,  285  ;  7  T. 
R.,  285;  14  Johns.,  406. 

The  second  taking  is  not  made  good  by  the 
first.  The  doctrine  of  relation  only  applies  be- 
tween the  same  parties,  and  is  admitted  in  fur- 
therance of  right,  but  never  to  work  a  wrong. 
Jac.  L.  D.,  tit.  Relation  ;  Co.  Litt.,  810. 

Although,  perhaps,  the  sheriff  might  be  pro- 
tected for  making  a  levy  on  the  goods  of  a 
stranger  in  the  possession  of  the  defendant  in 
the  execution,  he  can  claim  no  such  protection 
when  he  retakes  goods  out  of  the  possession  of 
one  person  on  an  execution  against  another. 
In  doing  so,  he  acts  at  his  peril. 

By  the  Court,  Sutherland,  J.  It  is  well  set- 
tled, as  a  general  rule,  that  replevin  will  not 
lie  for  goods  taken  under  a  regular  and  valid 
judgment  and  execution,  the  goods  being  in 
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the  possession  of  the  defendant  in  the  execu- 
tion at  the  time  of  the  levy.  Goods  taken  in 
execution  are  in  the  custody  of  the  law,  and  it 
would  be  repugnant  to  sound  principles  to  per- 
mit them  to  be  taken  out  of  such  custody,  when 
they  are  found  by  the  officer  in  the  possession 
of  the  defendant  in  the  execution.  14  Johns., 
87;  15  Id.,  402;  19  Id.,  32;  5  Mass.,  283; 
Willes,  672,  noteb ;  2  Str.,  1184;  1  Chit.  PI., 
160;  1  Sch.  &  L.,  820;  Com.  Dig.,  Replevin. 
D;  3  Bl.  Com.,  148;  Marshall  v.  Davis,  1 
Wend.,  109.  This  rule,  however,  was  held  in 
Clark  v.  Skinner,  20  Johns.,  465,  not  to  apply 
to  the  case  of  the  goods  of  a  master  or  princi- 
pal taken  under  an  execution  against  his  serv- 
ant or  agent  while  in  his  possession.  Ch.  J. 
Spencer  and  Judge  Woodworth  put  their  opin- 
ions solely  on  the  ground  that  the  chattels 
were  in  that  case  to  be  deemed  as  taken  from 
the  actual  possession  of  the  plaintiff  (who  was 
not  the  defendant  in  the  execution),  the  posses- 
sion of  the  servant  or  agent  being  the  posses- 
sion of  the  master  or  principal.  Judge  Platt, 
however,  held  that  the  rule  was  applicable 
only  to  cases  where  the  defendant  in  the  execu- 
tion was  plaintiff  in  replevin , and  that  a  stranger, 
whose  property  is  wrongfully  taken  on  an  ex- 
ecution against  another  person,  while  in  his 
manual  custody,  may  maintain  the  action. 
479*]  *It  is  admitted,  by  the  demurrer  in 
this  case,  that  the  plaintiff  was  the  true  owner 
of  the  property  in  question,  and  entitled  to  the 
actual  possession  thereof  at  the  time  of  the 
original  levy  by  the  defendant ;  and  that,  sub 
sequently  to  such  levy,  James  Hatch,  the  de- 
fendant in  the  execution,  delivered  the  prop- 
erty into  his  actual  possession,  where  it  re- 
mained when  it  was  taken  by  the  defendant. 
Whether  Hatch  was  the  servant  or  bailee  of  the 
plaintiff  does  not  appear  ;  nor  is  it  material. 
He  had  but  a  temporary  possession  of  the 
sloop,  which  the  plaintiff  had  a  right  at  any 
time  to  terminate.  It  would  seem  that  upon 
the  principles  established  in  Skinner  v.  Clark, 
the  plaintiff  might  have  maintained  this  action, 
even  if  the  sloop  had  not  been  put  into  his  act- 
ual possession  subsequent  to  the  levy.  Having 
the  general  property  and  the  right  to  immedi- 
ate possession,  I  do  not  perceive  why  he  could 
not  have  maintained  trespass  against  the  sheriff 
upon  the  original  taking.  1  Chit.,  187, 167  ;  11 
Johns.,  286;  2  Id.,  46;  Doug.,  40;  ILd.  Raym., 
733;  5  Burr.,  2631.  The  sheriff  levies  at  his  peril, 
if  the  property  does  not  belong  to  the  defend- 
ant in  the  execution.*  But  the  true  owner 
having  obtained  the  peaceable  possession  of  the 
property  subsequent  to  the  levy,  the  second 
taking  by  the  sheriff  was  clearly  a  trespass,  and 
replevin  will  well  lie. 
Judgment  for  plaintiff  in  demurrer. 

Cited  in— 3  Wend.,  281, 500;  16  Wend.,  351 :  7  Barb., 
652;  4  T.  &  C.,  297  ;  56  How.  Pr.,  148,149 ;  57  How.  Pr., 
77 ;  18  Abb.  Pr.,  316 ;  8  Daly,  134 ;  3  Co.  R.,  232  (20  Am. 
Dec.,  896). 

•Scdvidt  1  Burr..  20 ;  1  Black,  65 ;  1  T.  R.,  475. 


SCOTT  *.  LEIBER  AND  GEORTNER 

Pleading — How  Contracts  should  be  Set  Forth  in 
a  Declaration. 

In  a  declaration,  contracts  must  be  set  forth  in 
the  words  In  which  they  are  made,  or  according  to 
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their  legal  effect ;  but  where  there  are  distinct  parts 
of  an  agreement,  in  declaring  for  a  breach  of  a  par- 
ticular part,  it  is  not  necessary  to  set  forth  other 
parts,  which  do  not  qualify  or  vary  the  part  on 
which  the  action  is  brought;  it  is  enough  to  set 
forth  that  part  of  the  agreement  for  the  non-per- 
formance of  which  the  action  is  brought. 

Citations— 1  Chit.  PL,  299 ;  6  East,  567;  8  Johns.,  253. 

THIS  was  an  action  of  covenant,  tried  at  the 
Montgomery  Circuit,  in  Nov.  1827,  be- 
fore the  Hon.  Reuben  Hyde  Walworth,  then 
one  of  the  Circuit  Js. 

The  plaintiff  declared  that  the  defendants, 
by  an  indenture  bearing  date  Aug.  11,  1823, 
let  to  the  plaintiff  their  fulling-mill  and  card- 
ing-machine  *for  the  term  of  two  and  [*48O 
a  half  years,  and  covenanted  thereby  to  finish 
a  room  from  a  part  of  the  carding  machine 
room  in  a  manner  suitable  for  a  small  family 
to  live  in,  and  furnish  the  same  with  a  cook- 
ing-stove, and  to  put  the  carding-machine  in 
good  order  for  carding.  The  breaches  assigned 
were,  that  the  defendants  had  not  finished  the 
room,  nor  furnished  the  cooking-stove, nor  put 
the  machine  in  order.  The  defendants  pleaded 
non  eslfactum.  On  the  trial  of  the  cause  the 
instrument  declared  on  was  produced  ;  in  it 
was  contained  a  stipulation  that  if  there  should 
happen  to  be  a  deficiency  of  water,  so  that 
both  a  grist-mill  and  the  works  let  to  the  plaint- 
iff should  not  have  a  sufficient  supply  to  carry 
on  their  operations,  the  owners  of  the  grist- 
mill should  have  the  preference  in  using  the 
water.  The  defendant's  counsel  moved  that 
the  plaintiff  be  nonsuited  for  the  variance  be- 
tween the  instrument  as  declared  on,  and  as 
produced  on  the  trial,  in  omitting  to  set  forth 
the  stipulation  as  to  the  use  of  the  water;  which 
motion  was  denied.  The  plaintiff  proved  the 
omission  of  the  defendants  to  finish  a  room  and 
furnish  a  cooking-stove,  and  to  put  the  card- 
ing-machine  in  repair,  according  to  the  terms 
of  the  contract ;  and  the  judge  in  his  charge 
to  the  jury,  told  them  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  use  of  the 
room  and  cooking-stove  during  the  time  he 
was  deprived  of  it,  and  such  damages  for  not 
repairing  the  machine  as  they  should  think 
proper  to  allow.  The  jury  found  for  the  plaint- 
iff $160  damages.  The  verdict  was  moved  to 
be  set  aside  on  the  ground  of  variance,  and  for 
the  misdirection  of  the  judge. 

Mr.  D.  Cady,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Marcy ,  J.  It  is  a  general  rule 
in  declaring,  that  contracts  must  be  set  forth 
in  the  words  in  which  they  were  made,  or  ac- 
cording to  their  legal  effect ;  1  Chit.  PI.,  299  ; 
but  where  there  are  distinct  parts  of  an  agree- 
ment, in  declaring  for  a  breach  of  a  particular 
part  it  is  not  necessary  to  set  forth  other  parts 
which  do  not  qualify  or  vary  the  part  on  which 
the  action  is  brought.  6  East,  567.  As  the 
breach  of  the  agreement  declared  on  by  the 
plaintiff  in  this  case  *had  no  relation  [*48 1 
whatever  to  the  supply  of  water,  it  would  have 
been  entirely  useless  to  have  set  forth  that 
clause  in  the  lease  or  instrument  which  secured 
to  the  defendants  a  preference  in  the  use  of 
the  water  in  case  there  was  not  a  sufficiency 
for  both  parties.  The  case  of  Craurford  v.  Mor- 
rett,  8  Johns.,  253,  cited  to  support  the  position 
taken  for  the  defendants,  is  clearly  distinguish- 
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able  from  that  now  before  the  court.  The  con- 
tract declared  on  in  that  case,  was  to  pay  one 
half  of  the  value  of  land  taken  for  a  highway, 
and  the  contract  proved  was  a  promise  to  pay 
for  the  whole  of  it.  The  plaintiff  in  the  case 
now  under  consideration,  set  forth  all  that  part 
of  the  contract  for  the  violation  of  which  he 
had  prosecuted  the  defendants  ;  and  what  he 
did  set  forth,  is  set  forth  according  to  its  true 
legal  effect. 

It  is  alleged  that  the  judge  erred  in  that  part 
of  his  charge  that  related  to  the  small  room. 
It  is  true  that  it  was  not  explicitly  stated,  that 
when  it  should  be  finished  and  furnished,  it 
should  be  for  the  use  of  the  plaintiff  ;  but  no 
one,  on  reading  the  agreement,  can  doubt  that 
such  was  the  meaning  of  the  parties.  Why,  in 
a  contract  with  the  plaintiff,  do  the  defendants 
covenant  to  finish  a  room  to  be  taken  from  that 
occupied  by  the  carding-machine  let  to  the 
plaintiff,  if  it  was  not  for  the  benefit  of  the 
plaintiff?  The  judge's  construction  of  this 
part  of  the  agreement  appears  to  be  sound;  and 
if  it  was  intended,  when  finished,  for  the  use 
of  the  plaintiff,  the  judge  was  correct  in  in- 
structing the  jury  to  allow  the  plaintiff  dam- 
ages on  account  of  it,  for  the  period  of  time  he 
was  deprived  of  its  use. 

Motion  for  new  trial  denied. 


BONNET 

v. 
SEELY,  Impleaded  with  STABKS. 

Surety — Action  by,  for  Money  Paid  on  Behalf  of 
Principal — Evidence  that  Surety  has  Conveyed 
Land  in  Satisfaction  of  Debt,  Admissible — Re- 
covery of  Amount  Actually  Paid,  and  of  Costs. 

Under  a  bill  of  particulars  claiming1  to  recover  as 
for  money  paid,  evidence  that  the  plaintiff  has  paid 
a  debt  of  the  defendant,  for  which  he  was  respon- 
sible, by  the  conveyance  of  land  accepted  in  satis- 
faction of  debt,  is  admissible. 

A  surety  extinguishing  a  debt  by  the  payment  of 
only  one  half  its  amount,  is  not  entitled  to  recover 
more  from  his  principal  than  the  amount  actually 
paid. 

Where  a  surety  to  a  note  is  subjected  to  costs  in 
conseq  uence  of  its  non-payment  by  the  principal, 
and  there  is  an  agreement  in  writing  to  save  him 
harmless,  he  is  entitled  to  recover  the  costs  so  paid 
by  him  in  an  action  against  the  principal. 

Citations-7  Cow..  668 ;  11  Mass.,  498. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Tompkins  Circuit,  in  June,  1828,  before 
the  Hon.  Samuel  Nelson,  one  of  the  Circuit  Js. 
482*]  *The  declaration  contained  the  com- 
mon money  counts.  The  plaintiff  had  given  a 
bill  of  particulars,  in  which  he  claimed  to  re- 
cover for  money  paid  by  him  for  the  defend- 
ants, in  consequence  of  having  joined  with 
them  in  making  a  note  for  $300  for  their  ac- 
commodation, and  which  he  had  been  com- 
pelled to  pay.  The  note,  and  an  agreement  by 
the  defendants  to  save  the  plaintiff  harmless 
from  the  payment  thereof,  were  produced.  A 
judgment  was  obtained  by  the  holders  of  the 
note  against  the  plaintiff  in  this  suit  for  $401.- 
61,  which  was  satisfied  by  the  plaintiff  by  the 
conveyance  of  a  lot  of  land,  the  consideration 
expressed  in  which  was  $548.81.  This  evi- 
dence of  payment  of  land  instead  of  money 
was  objected  to  as  variant  from  the  bill  of  par- 
ticulars, but  was  received  by  the  judge.  The 
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defendants  offered  to  prove  that  the  land  con- 
veyed by  the  plaintiff  in  satisfaction  of  the 
judgment,  was  not  of  value  equal  to  the 
amount  of  the  note  and  interest  thereon; 
which  testimony  was  rejected  by  the  judge, 
who  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  note  with 
the  interest  thereof,  but  not  the  cost  of  the  suit 
against  him.  The  jury  found  accordingly. 

Mr.  J.  A.  Collier,  for  defendant,  moved 
to  set  aside  the  verdict,  and  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  was  de- 
cided in  Ainslee  v.  Wuson,  7  Cow.,  668,  that 
the  conveyance  of  land  received  in  discharge 
of  a  money  debt  due  from  the  plaintiff  is,  in 
judgment  of  law,  to  be  considered  the  same 
thing  as  if  the  plaintiff  had  actually  paid  mon- 
ey. So  in  Randall  v.  Rich,  11  Mass.,  498. 
Parker,  Ch.  J.,  says,  in  a  similar  case,  as  to 
this  point:  "The  satisfaction  of  this  execution 
ought  to  be  considered  as  a  payment  of  the 
debt  in  money;  and  although  land  is  taken,  it 
is  taken  at  money's  worth ;  and  the  debt  which 
might  have  been  exacted  in  money  at  all  events 
has  been  discharged."  These  cases  settle  the 
question  that  the  payment  of  the  debt  of  the 
defendants  in  land  is  sufficient  to  sustain  the 
action  for  money  paid. 

*In  my  opinion,  also,  the  plaintiff  [*483 
should  have  been  allowed  to  recover  the  costs. 
There  was  an  agreement  in  writing  to  save 
him  harmless.  There  was  no  fault  on  his  part, 
as  between  these  parties  in  not  paying  the  note. 
It  was  not  expected  that  he  would  pay  it;  and 
he  should  have  been  indemnified  by  recover- 
ing his  costs  as  part  of  the  money  paid. 

The  second  point  is,  in  my  judgment,  in  fa- 
vor of  the  defendants.  If  the  plaintiff  had  paid 
the  defendants'  debt  by  paying  half  the 
amount,  can  he  recover  the  whole  from  the 
defendants?  I  think  not.  He  is  entitled  to 
recover  the  amount  paid,  not  the  amount  ex- 
tinguished by  that  payment.  In  this  there  was 
an  error. 

A  new  trial  is  granted;  costs  to  abide  the 
event. 

Cited  in-5  Wend.,  53 ;  6  Daly,  219 ;  33  N.  J.  E.,  211 ; 
127  Mass.,  400. 


FULTON  BANK  t>.  STAFFORD. 

Evidence — Usury,  Admissible  under  General 
Issue — Notice  with  Plea  of  General  Issue  doet 
not  Limit  Defense  to  Matter  Contained  in  it — 
Witnesses —  Waiver  of  Objection  to,  on  Ground 
of  Interest — May  be  Cross-examined  Generally. 

A  plaintiff  who  has  called  and  had  the  benefit  of 
the  testimony  of  a  witness  cannot  object  to  him  on 
the  jrround  of  interest ;  and  the  witness  having  been 
sworn  in  chief,  the  opposite  party  may  not  only 
cross-examine  him  in  relation  to  the  point  which  he 
was  called  to  prove,  but  may  examine  him  as  to  any 
matter  embraced  in  the  issue. 

Evidence  of  usury  is  admissible  under  the  general 
issue  in  astnimpsit,  and  the  defendant  is  not  re- 
stricted to  the  matter  contained  in  his  notice  ac- 
companying the  plea.  The  notice  does  not  preclude 
him  from  any  defense  which  he  could  have  made, 
if  no  notice  had  been  riven. 

CItations-1  Esp.  N.  P.,  357 ;  4  Id.,  67 ;  1  Phil.  Ev., 
131,  133.  228,  ch.  8,  sec.  7 ;  2  Wend.,  166 :  2  Stark..  314, 
344;  3Cr.,  180. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
King's  Circuit,  in  May,  1827,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  J». 
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The  declaration  was  on  two  bills  of  ex- 
change drawn  by  the  defendant  on  Keeler  & 
Rogers,  a  mercantile  firm  in  the  City  of  N.  Y., 
one  for  $1,300,  the  other  for  $1,500,  payable 
to  the  order  of  Keeler  &  Mather,  a  firm  in  Al- 
bany, and  indorsed  by  them;  and  on  a  promis- 
sory note  for  $3,500,  ma^le  by  the  defendant 
to  Keeler  &  Mather,  also  indorsed  by  them. 
The  defendant  pleaded  the  general  issue,  to 
which  was  subjoined  a  general  notice  of  set- 
off.  On  the  trial  of  the  cause,  the  plaintiffs 
called  James  G.  Mather,  one  of  the  firm  of 
Keeler  &  Mather,  as  a  witness  to  prove,  as  they 
stated,  the  signatures  of  the  parties  to  the  bill 
of  exchange  and  promissory  note,  and  that 
only.  He  was  sworn  and  proved  the  same. 
Demand  of  payment  of  the  bills  of  exchange, 
protest  and  notice  were  shown. 
484*]  *The  counsel  for  the  defendant  then 
called  James  G.  Mather,  the  witness  who  had 
been  sworn  on  the  part  of  the  plaintiffs,  and 
offered  to  prove  by  him  that  the  bills  of  ex- 
change and  note  declared  on  were  drawn  and 
indorsed  without  consideration  for  the  accom- 
modation of  Keeler  &  Rogers,  with  the  knowl- 
edge and  consent  of  all  the  parties.  The 
plaintiffs  objected  to  this  testimony,  on  the 
ground  that  they  were  bona  fide  holders  as  in- 
dorsees of  the  paper  for  a  valuable  considera- 
tion. The  objection  was  overruled,  and  the 
witness  proved  that  the  bills  of  exchange  and 
note  were  lent  by  the  defendants  for  the  ac- 
commodation of  Keeler  &  Rogers. 

The  counsel  for  the  defendant  then  offered 
to  prove  that  the  bills  of  exchange  and  note 
were  void  in  the  hands  of  the  plaintiffs,  on  the 
ground  of  usury.  This  evidence  was  objected 
to,  because  in  the  notice  subjoined  to  the  plea 
a  different  defense  was  set  up  and,  therefore, 
the  defendant  was  not  at  liberty  to  vary  from 
it.  The  objection  was  overruled. 

Mather,  the  witness  who  had  been  sworn  on 
the  part  of  the  plaintiffs,  was  then  called  by 
the  defendant  to  be  examined  by  him.  The 
plaintiffs  objected  to  his  examination,  and  in- 
quired of  him  as  to  his  interest.  He  stated  that 
he  was  a  dormant  partner  of  the  house  of  Keeler 
&  Rogers,  and  that  that  firm  and  the  firm  of 
Keeler  &  Mather  were  deeply  insolvent ;  that 
the  two  firms  had  made  an  assignment  of  their 
property  to  the  defendant  in  this  cause  and 
others,  to  secure  among  other  debts  the  bills 
and  note  in  question  ;  that  the  amount  of  the 
debts  specially  provided  for  by  the  assignment 
is  about  $45,000,  and  that  about  $33,000  had 
been  received  under  the  assignment ;  that  the 
surplus,  if  any,  under  the  assignment,  was  to 
be  paid  to  the  assignors,  of  whom  he  was  one. 
The  counsel  of  the  plaintiffs  thereupon  ob- 
jected to  his  further  testifying,  on  the  ground 
of  interest,  contending  that  the  plaintiffs,  by 
having  called  him  to  prove  a  single  fact,  had 
not  made  him  a  witness  in  chief,  The  judge 
ruled  otherwise,  and  the  defendant  proceeded 
in  the  examination  of  the  witness. 

It  appeared  in  evidence  that  the  bills  of  ex- 
change and  note  declared  on  had  been  dis- 
counted at  the  Fulton  Bank  ;  that  an  excess 
of  interest  had  been  taken  on  the  bill  of  $1,300 
485*]  *of  $1.23 ;  on  the  bill  of  $1.500,  $1.46 ; 
and  on  the  note  of  $6.11,  on  the  principle  of 
calculating  90  days  as  a  quarter  of  a  year. 
Some  evidence  in  explanation  was  given,  but 
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the  jury  found  a  verdict  for  the  defendant, 
which  was  now  moved  to  be  set  aside. 

Mr.  J.  Hoyt,  for  plaintiff. 

Messrs.  J.  Lansing  and  A.  Van  Vechten, 
for  defendant. 

By  the  Court,  Sutherland,  J.  The  princi- 
pal questions  which  arise  in  this  case  are  :  1. 
Whether  James  G.  Mather  was  properly  ad- 
mitted to  testify  on  the  behalf  of  the  defend- 
ant. 2.  Whether  the  defense  of  usury  was  ad- 
missible under  the  pleadings.  3.  Whether  the 
fact  of  usury  was  sufficiently  established. 

Mather  was  in  the  first  place  called  as  a  wit- 
ness on  the  part  of  the  plaintiffs;  and  testified 
to  the  signatures  of  the  different  parties  to  the 
note  and  bills  of  exchange  on  which  this  ac- 
tion was  brought.  The  defendant  subsequent- 
ly called  him  to  prove  that  the  note  and  bills 
of  exchange  were  accommodation  paper,  given 
for  the  sole  benefit  of  Keeler  &  Rogers,  and 
known  to  have  been  so  given  by  all  the  parties. 
He  was  then  objected  to  by  the  counsel  for 
the  plaintiffs  on  the  ground  of  interest.  The 
objection  was  properly  overruled.  When  a 
witness  has  been  sworn  in  chief,  the  opposite 
party  may  not  only  cross-examine  him  in  re- 
lation to  the  point  which  he  was  called  to 
prove,  but  he  may  examine  him  as  to  any  mat- 
ter embraced  in  the  issue.  He  may  establish 
his  defense  by  him  without  calling  any  other 
witnesses.  If  he  is  a  competent  witness  to  the 
jury  for  any  purpose,  he  is  so  for  all  purposes  ; 
and  the  party  who  originally  called  him  and 
availed  himself  of  his  testimony,  cannot  sub- 
sequently object  to  him  on  the  ground  of  inter- 
est any  more  than  he  can  impeach  his  general 
character.  He  is  estopped  from  denying  his 
competency  as  well  as  his  credibility.  1  Esp. 
N.  P.  Cas.,  357;  4  Id.,  67;  1  Phil.  Ev.(  228, 
ch.  8,  sec.  7  ;  Varick  v.  Jackson,  ante,  166. 
This  precise  point  was  ruled  by  Mr.  Justice 
Abbott,  in  Morgan  v.  Bridgen,  2  Salk.,  314. 
That  was  an  action  against  the  sheriff  of  Mid- 
dlesex for  the  *escape  of  a  prisoner  on  [*48G 
mesne  process.  The  plaintiff  was  under  the 
necessity  of  calling  the  bailiff,  who  executed 
the  writ  in  order  to  prove  that  the  arrest  was 
made  under  the  authority  of  the  defendant  by 
virtue  of  his  warrant.  The  defendant's  coun- 
sel was  then  proceeding  to  cross-examine  the 
witness,  when  it  was  objected  to  on  the  part 
of  the  plaintiff,  on  the  ground  that  the  suit 
was  in  fact  against  the  witness,  and  the  sheriff 
was  but  the  nominal  party.  Abbott,  J.,  said 
that  it  would  be  desirable  that  a  sheriff's  officer 
should  not  be  examined  in  support  of  his  own 
cause  ;  but  since  he  had  been  called  as  a  wit- 
ness for  the  plaintiff,  he  was  of  opinion  that 
he  was  to  be  considered  as  a  witness  for  all 
purposes,  and  he  was  accordingly  examined. 
Upon  a  rule  to  show  cause  upon  some  other 
point  in  this  case,  the  propriety  of  the  decision 
upon  this  point  was  not  questioned.  Rex  v. 
Krohel,  2  Stark.,  343. 

Evidence  of  usury  was  properly  admitted. 
The  plea  was  the  general  issue,  with  notice  of 
set-off.  It  is  supposed  by  the  counsel  for  the 
plaintiffs  that  the  defendant  was  restricted  to 
the  matter  contained  in  his  note.  In  this  he 
is  mistaken.  His  notice  did  not  preclude  him 
from  any  defense  which  he  had  a  right  to  make 
under  the  general  issue,  without  notice.  In 
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assumpsit,  the  defendant  under  the  general  is- 
sue may  give  in  evidence  anything  which 
shows  that  the  plaintiff,  at  the  commencement 
of  the  suit,  had  not  a  good  cause  of  action,  or 
that  nothing  is  due,  as  payment,  a  release,  ac- 
cord and  satisfaction ;  so  he  may  avoid  the 
contract  by  showing  that  it  was  usurious,  or 
founded  on  a  gaming  or  other  illegal  consider- 
ation. 1  Phil.  Ev.,  131,  132,  and  cases  cited. 
In  Levy  v.  Gadsby,  180,  it  was  held  that  if 
usury  be  specially  pleaded,  and  the  evidence 
offered  upon  such  special  plea  be  rejected  as 
not  admissible  under  the  plea,  it  may,  not- 
withstanding, be  admitted  under  the  general 
issue.  The  same  point  has  been  recently  de- 
cided in  this  court  in  a  case  not  reported.  The 
defendant's  notice  does  not  preclude  him  from 
any  defense  which  he  could  have  made,  if  no 
notice  had  been  given. 

It  is  admitted  that  the  iudge  properly  in- 
structed the  jury  as  to  the  law  upon  the  ques- 
487*]  tion  of  usury,  and  fairly  submitted  *it 
to  them  upon  the  evidence,  as  a  question  of 
fact.  The  fact  that  more  than  seven  per  cent, 
was  taken  was  abundantly  shown,  and  the  ex- 
planation which  was  attempted  to  be  given  by 
the  plaintiff  of  the  transaction  was  merely  con- 
jectural and  entirely  unsatisfactory.  The  dis- 
count clerk  who  made  the  calculation  of  inter- 
est and  received  the  discount,  was  not  called 
by  the  plaintiffs,  nor  did  it  appear  that  any 
effort  had  been  made  by  them  to  procure  his 
attendance.  It  was  proved  that  he  was  not,  at 
the  time  of  the  trial,  in  the  service  of  the 
plaintiffs,  and  one  witness  swore  that  he  had 
not  seen  him  for  6  months.  He  may,  notwith- 
standing, have  been  in  the  City  of  N.  Y.,  and 
within  reach  of  the  process  of  the  court.  It 
is  not  a  case  in  which  we  can,  with  propriety, 
set  aside  the  verdict  as  against  the  weight  of 
evidence. 

There  are  some  subordinate  points,  which  I 
have  not  deemed  it  necessary  to  notice. 

Motion  for  a  new  trial  dented. 

Cited  in— i  Wend.,  453 ;  21  Wend.,  334 ;  2  Edw.,  403 ; 
10  Barb.,  574;  33  Barb.,  546;  34  Super.,  549;  34  Am. 
Dec.,  248. 


WILLIAMS  v.  WOODARD. 

Action  of  Covenant,  for  Rent,  flecking  to  Charge 
the  Defendant  as  Assignee  —  Evidence  —  De- 
fenses— One  Acting  under  a  Power  of  Attorney 
can  Convey  no  Greater  Estate  than  such  Power 
Authorizes — Covenant  in  Lease  to  Convey  Fee 
on  Payment  of  Specified  Sum — Payment,  not 
Presumed — Remedy  in  Chancery. 

The  execution  of  a  lease,  and  the  possession  of 
the  defendant,  is  evidence  sufficient,  prtmo  facie, 
to  charge  a  defendant  in  an  action  of  covenant  as 
assignee  for  the  non-payment  of  rent ;  but  the  de- 

NOTE.  —  1.  Lease  for  life— A  lease  forever  only 
amount*  to. 

A  lease  to  one,  his  executors,  administrators,  and 
assigns  forever,  conveys  a  life  estate  only.  In  ad- 
dition to  the  above  case  of  Williams  v.  Woodward, 
see  Bloomer  v.  Waldron,  3  Hill,  361 ;  2  Black.  Com., 
107 ;  Litt.,  sec.,  1 ;  1  Cruise  Dig.,  68. 

2.  Execution  of  Powers.  In  connection  with  the 
above  case  of  Williams  v.  Woodward,  see  Wilson  v. 
Troup.  2  Cow.,  195;  Coutant  v.  Servoss,  3  Barb.,  128; 
Bloomer  v.  Waldron,  3  Hill,  361 ;  Gumming  v.  Will- 
iamson, 1  Samlf .  Ch..  17 ;  Albany  Fire  Ins.  Co.  v. 
Bay,  4  N.  Y.,  9;  Greenwood  v.  Spring,  54  Barb.,  375; 
Campbell  v.  Law,  9  Barb.,  585. 
WEND.  2. 


f  endant  is  at  liberty  to  prove  that  he  is  not  assignee 
as  by  showing  that  the  estate  created  by  the  lease 
declared  on  ceased  before  his  entry. 

A  power  of  attorney  authorizing  the  nominee  to 
bargain,  sell,  convey  and  assure  a  tract  of  land,  con- 
fers authority  to  execute  a  Jease  for  life,  contain- 
ing a  provision  for  the  eventual  sale. 

A  lease  to  A  B.  his  executors,  administrators  and 
assigns  forever,  conveys  a  life  estate  only. 

In  an  action  of  covenant  seeking  to  charge  the 
defendant  as  assignee  with  the  payment  of  rent, 
evidence  of  the  death  of  the  lessee,  who  had  only  a 
life  estate,  previous  to  the  entry  of  the  defendant, 
is  admissible  under  a  plea  denying  that  the  defend- 
ant hold  by  assignment. 

Where  a  covenant  is  contained  in  a  lease,  that  on 
the  payment  of  a  specified  sum  of  money,  the  lessor 
will  convey  an  estate  in  fee  simple  to  the  lessee, 
and  there  is  no  obligation  on  the  lessee  to  pay,  pay- 
ment of  the  money  will  not  be  presumed ;  it  must 
be  shown  directly  and  affirmatively,  and  then  the 
party  must  seek  his  remedy  in  chancery,  not  being 
entitled  to  set  up  such  fact  in  bar  of  an  action  for 
rent. 

Citations-2  Bl.  Com.,  107 ;  Litt.,  sec.  1 ;  1  Cruise,  68 ; 
5  Johns.,  58;  7  Johns.,  390;  Sug.  Pow.,  446,  449:  6 
Ves.,  793 ;  3  P.  Wms.,  9 ;  2  Phil.  Ev..  89. 

THIS  was  an  action  of  covenant,  tried  at  the 
Washington  Circuit,  in  Nov.,  1827,  before 
the  Hon.  Reuben  Hyde  Walworth,  then  one  of 
the  Circuit  Js. 

The  plaintiff  declared  on  an  indenture  of 
lease,  made  Oct.  1,  1794,  between  Pierre  De 
Peyster  of  the  one  part,  and  Joseph  Dickinson 
of  the  other  part,  whereby  the  lessor  demised 
unto  the  lessee,  his  executors,  administrators 
*and  assigns  forever,  a  certain  farm  [*488 
containing  110  acres  of  land,  reserving  an  an- 
nual rent  of  26|  bushels  of  wheat  ;  stating  the 
entry  of  the  lessee,  a  sale  of  the  reversion  to 
William  Henderson,  a  transfer  of  the  same  by 
him  to  John  Williams  July  1,  1796,  and  a  de- 
vise by  last  will  and  testament  to  plaintiff,  who 
became  seised  of  the  same  Aug.  6,  1806.  The 
plaintiff  then  avers,  that  during  the  continu- 
ance of  Dickinson's  estate,  to  wit"  Jan.  1, 1806, 
the  one  moiety  of  the  demised  premises,  bv  as- 
signment, came  to  and  vested  in  the  defendant, 
who  entered  into  possession  of  the  same,  and 
that  Mar.  25,  1825,  the  quantity  ot  238  bush- 
els of  wheat  was  due  and  in  arrear  for  eight- 
een years'  rent  of  the  moiety  of  the  demised 
premises  for  which  he  brought  his  action. 

The  defendant  pleaded:  1.  Non  est  factum 
as  to  the  lease  from  De  Peyster  to  Dickinson. 
2.  Same  as  to  the  assignment  of  the  reversion 
to  Henderson.  8.  Same  as  to  the  assignment 
to  Williams.  4.  That  no  part  of  the  demised 
premises  came  to  the  defendant  by  assignment. 
5.  The  defendant  craves  oyer  of  the  indenture 
of  lease,  from  which  it  appears  that  there  was 
a  covenant  contained  in  the  same,  that  if  the 
lessee,  his  executors,  administrators  or  assigns 
should,  within  ten  years  from  the  date  thereof 
pay  to  the  lessor,  his  heirs  or  assigns,  the  sum 
of  £141,  and  discharge  all  arrearages  of  rent, 
that  the  lessor,  his  heirs  or  assigns  would  exe- 
cute a  deed  in  fee  simple  of  the  premises  to 
the  lessee,  his  heirs  or  assigns  forever ;  and 
then  pleads  that  Jan.  1,  1795,  Dickinson  paid 
the  stipulated  sum,  discharged  the  rent,  and 
became  entitled  to  a  deed.  6.  That  one  Daniel 
Plumly  (to  whom  Dickinson  had  assigned  the 
lease),  Sep.  1,  1797,  paid  the  stipulated  sum, 
&c.,  to  Henderson.  7.  A  like  payment  by 
Plumly  to  John  Williams,  the  ancestor  of  the 
plaintiff,  Sep.  1,  1797.  8.  A  like  payment  by 
one  Case,  the  assignee  of  Plumly,  to  the  ances- 
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tor  of  the  plaintiff,  Jan.  1,  1801.  9.  A  like 
payment  by  Smith,  the  assignee  of  Case,  Sep. 
30,  1804,  to  the  ancestor  of  the  plaintiff.  10. 
A  like  payment  by  the  defendant  as  assignee 
of  Dickinson,  Mar.  1,  1805,  to  the  ancestor  of 
489*]  the  plaintiff.  To  the  *six  last  pleas  the 
plaintiff  replied, denying  payment  and  conclud- 
ing to  the  country. 

The  plaintiff  deduced  a  regular  title  to  the 
premises,  and  proceeded  to  prove  the  lease 
from  De  Peyster  to  Dickinson,  by  offering  in 
evidence  a  power  of  attorney  from  De  Peyster 
to  William  Cooper,  bearing  date  May  22,  1794, 
whereby  Cooper  was  authorized  to  bargain, 
sell,  convey  and  assure  a  tract  of  land  of  2,000 
acres  (of  which  the  demised  premises  were  a 
part),  or  any  part  thereof,  to  any  person  or 
persons  who  might  incline  to  purchase  the 
same  ;  which  power  was  duly  proved  June  2, 
1794,  before  a  master  in  chancery.  The  coun- 
sel for  the  defendant  objected  to  the  sufficiency 
of  the  power  of  attorney  as  authority  to  Cooper 
to  execute  a  lease.  The  judge  reserved  the 
question,  and  the  power  of  attorney  and  lease 
were  read  in  evidence.  The  defendant  was 
shown  to  have  been  in  possession  of  a  moiety 
of  the  demised  premises  for  23  years  before 
the  trial,  and  a  conversation  between  the  plaint- 
iff and  defendant  relative  to  the  rent  of  the  lot 
was  proved — the  plaintiff  demanded  rent,  and 
the  defendant  said  he  would  come  to  Salem 
(where  the  plaintiff  resided)  in  a  day  or  two 
and  see  about  it,  and  settle  it,  or  see  him  and  pay 
it;  and  the  precise  language  witness  could  not 
recollect.  The  plaintiff  claimed  the  amount  of 
$708.39  as  due  to  him.  The  defendant  moved 
that  the  plaintiff  be  nonsuited  :  1.  Because  it 
was  not  shown  that  the  defendant  came  into 
possession  under  the  lease  to  Dickinson.  2. 
That  from  the  lapse  of  time  since  the  giving 
of  the  lease  and  the  non-claim  of  rent,  the  court 
should  presume  a  payment  of  the  preemption 
money.  The  judge  refused  to  nonsuit  the 
plaintiff,  reserving  the  questions. 

The  defendant  then  offered  to  prove  that 
Dickinson,  the  lessee  of  De  Peyster,  died  about 
30  years  before  the  trial,  and  previous  to  the 
defendant  entering  into  possession  of  the  prem- 
ises. The  plaintiff  objected  to  the  testimony, 
1.  Because  the  lease  was  in  perpetuity;  and  2. 
Because  the  pleadings,  admitting  that  Dickin- 
son was  in  full  life,  such  evidence  was  inad- 
missible. The  presiding  judge  decided  that 
the  lease  conveyed  only  a  life  estate,  and  that 
49O*]  the  evidence  was  admissible.  *It  was 
then  proved  that  Dickinson  died  in  1795  or 
1796. 

A  verdict  was  taken  for  the  plaintiff  for  the 
amount  claimed,  subject  to  the  opinion  of  the 
Supreme  Court  upon  the  several  points  raised 
at  the  trial. 

Mr.  A. Van  Vechten,  for  plaintiff.  Show- 
ing the  lease  and  possession  of  the  defendant, 
the  plaintiff  was  entitled  to  sustain  the  action. 
2  Phil.  Ev.,  89;  Doug.,  183,454;  Cowp.,  766,  4 
T.  R,  75;  8  T.  R,  487. 

The  power  to  Cooper  to  bargain,  sell  and 
convey,  conferred  the  authority  to  lease,  espe- 
cially to  grant  a  lease  containing  provisions  for 
an  eventual  sale.  The  greater  power  always 
includes  the  lesser.  1  Noye,  Maxims,  16  ;  4 
Co.,  23. 

Evidence  of  the  death  of  Dickinson  ought 
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not  to  have  been  received.  If  the  defendant  in- 
tended to  rely  upon  that  fact  for  his  defense, 
he  should  have  plead  it  specially,  so  that  the 
plaintiff  might  have  come  prepared  to  rebut 
it.  1  Chit.,  215,  255,  630,  670  ;  Cowp.,  682-  2 
Johns.,  413;  5  Id.,  168;  8  Id.,  Ill;  Doug.,  461. 

The  presumption  of  payment  of  the  preemp- 
tion money  is  rebutted  by  the  proof  in  the  case. 
But  if  the  money  was  paid,  it  is  no  defense  at 
law. 

Mr.  S.  Stevens,  for  defendant.  The  power 
of  attorney  conferred  no  authority  on  Cooper 
to  grant  leases.  He  had  power  to  sell  and  dis- 
pose of  the  property  absolutely,  not  to  carve 
out  estates  as  he  thought  fit.  The  lease,  there- 
fore, was  not  the  deed  of  De  Peyster.  The 
power  of  the  attorney  being  defined,  he  was  a 
special  agent  (1  Esp.  N.  P.,  Ill),  and  having 
exceeded  his  authority,  the  deed  is  void  5 
Johns.,  58;  7  Id.,  390;  18  Id.,  36. 

The  lapse  of  time,  without  demand  or  pay- 
ment of  rent,  will  justify  the  presumption  of 
the  payment  of  the  preemption  money,  and 
the  execution  of  a  deed  in  conformity  to  the 
provisions  of  the  lease.  12  Johns.,  245;  16  Id. 
214. 

The  rule  laid  down  in  Phillips  and  Peake, 
that  possession  alone  is  evidence  sufficient  to 
charge  a  defendant  for  rent,  as  assignee  of  a 
term,  is  not  supported  by  the  cases  cited  by 
*them.  The  assignee  is  liable  only  by  [*49 1 
privity  of  estate,  and  cannot  be  charged  for  a 
period  longer  than  he  is  actually  or  construct- 
ively in  possession.  But  to  charge  an  assignee, 
possession  need  not  be  shown  ;  and  it  would 
be  singular,  indeed,  that  proof  of  a  fact  not 
necessary  to  be  proved  should  supply  a  defect 
in  evidence  necessary  to  the  maintenance  of  an 
action.  2  Chit,,  194,  note  m,  197,  n.  7;  7  East, 
340;  Woodf.,  113. 

The  lease  to  Dickinson  conveyed  only  a  life 
estate.  The  word  "  heirs"  having  been  omit- 
ted, no  other  words  will  supply  the  defect.  2 
Bl.  Com.,  107, 108;  3  T.R.,388;  Co.Litt.,  1-96. 
By  the  death  of  Dickinson, the  estate  was  gone, 
upon  the  privity  of  which  alone  the  defendant 
could  be  held  liable.  2  Johns.,  1.  The  evidence 
of  Dickinson's  decease  was  directly  in  support 
of  the  defendant's  fourth  plea,  and  in  denial 
of  the  material  averment  in  the  declaration, 
that  the  defendant  held  the  premises  by  assign- 
ment, and  was,  therefore,  properly  received. 

Mr.  Van  Vechten,  in  reply.  The  plea  of  non 
estfactum  only  put  in  issue  the  fact  of  the  exe- 
cution of  the  lease,  not  by  De  Peyster,  but  by 
Dickinson.  The  lease  being  proved  and  the 
possession  shown,  the  defendant  will  be  con- 
sidered not  as  a  trespasser,  but  as  holding  under 
the  lease. 

By  the  Court,  Savage,  Ch.  J.  The  points 
arising  in  this  case,  and  necessary  to  be  dis- 
cussed, are  the  following  :  1.  Did  the  power 
from  De  Peyster  to  Cooper  authorize  the  exe- 
cution of  the  lease  to  Dickinson  ?  2.  Did  the 
plaintiff  show  prima  fade  that  the  defendant 
was  in  possession  as  to  the  assignee  of  Dickin- 
son ?  3.  Is  payment  to  be  presumed  from  lapse 
of  time  ?  4.  Was  the  evidence  of  the  death  of 
Dickinson  properly  admitted,  and  what  is  the 
effect  of  such  proof  ?  Another  question  was 
agitated  on  the  trial,  which  should  be  noticed, 
viz. :  whether  the  lease  conveyed  an  estate  in 
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fee  or  for  life  only  ?  The  grantor  "doth  de- 
mise, grant  and  to  farm  let  to  the  party  of  the 
second  part  (Joseph  Dickinson),  his  executors, 
administrators  and  assigns,  all,"&c.,  "  to  have 
and  to  hold  the  said  farm,  piece  or  parcel  of 
land,  with  all  the  appurtenances  unto  the  said 
party  of  the  second  part,  his  executors,  admin- 
492*]  istrators  *and  assigns,  from  the  date 
hereof  forever,  yielding  and  paying,"  &c. 
"  The  word  '  heirs'  is  necessary  in  a  grant,  in 
order  to  make  a  fee  or  inheritance;  for,  if  land 
be  given  to  a  man  forever,  or  to  him  and  his 
assigns  forever,  this  vests  in  him  but  an  estate 
for  life.  2  Bl.  Com.,  107;  Litt.,  sec.  1;  1  Cruise, 
68.  There  can  be  no  question,  therefore,  that 
the  estate  conveyed  was  a  life  estate  for  the  life 
of  the  lessee. 

1.  The  power  from  De  Peyster  to  Cooper 
bears  date  May  22,  1794,  and  recites  that  the 
land  is  too  far  distant  for  him  to  explore,  ex- 
amine, sell  or  settle,  and  therefore  he  appointed 
Cooper  his  attorney  to  bargain,  sell,  convey 
and  assure  the  same,  or  any  part  thereof,  to  any 
one  inclined  to  purchase.     It  is  no  doubt  true 
that  every  power  must  be  strictly  pursued,  and 
the  attorney  cannot  exceed  the  powers  dele- 
gated to  him;  5  Johns.,  58;  7  Id.,  390;  yet  it  is 
a  good  execution  of  a  power  if  it  pursue  the 
intent  and  design,  though  not  according  to  the 
direct  terms  of  it.  Sugd.  Pow.,  446-449.  It  has 
been  held  that  a  power  to  give  includes  a  pow- 
er to  sell,  as  does  also  a  power  to  charge  (6  Ves. , 
793),   and  that  a  power  to  sell  implies  a  pow- 
er to  mortgage,  which  is  a  conditional  sale. 
3  P.  Wms. ,  9.     By  analogy,  a  power  to  make 
an  absolute  sale  implies  a  power  to  make  a  con- 
ditional sale,  as  was  done  here  ;  and,  as  omne 
majus  in  se  continet  minus,  it  seems  to  follow 
that  a  power  to  sell  gives  the  attorney  power 
to  convey  any  lesser  estate.     In  my  opinion, 
therefore,  the  lease  and  contract  in  this  case 
were  well  executed  under  the  power. 

2.  The  plaintiff  succeeded  in  showing  a  lease 
to  Dickinson.  He  also  proved  the  reversion  in 
himself;  but  before  he  could  recover  against 
the  present  defendant,  he  must  show  him  to 
be  assignee,  as  he  is  liable,  if  at  all,  upon  the 
privity  of  estate.     It  appears  that  Dickinson 
took  possession  under  the  lease  to  him  :  and 
that  for  more  than  20  years  before  the  trial,  the 
defendant  was  in  possession  of  one  half  of  the 
lot  leased  to  Dickinson.     This  was,  prima  fa- 
cie, sufficient  to  show  the  defendant  assignee. 
2  Phil.  Ev.,  89.     But  the  defendant  is  left  at 
liberty  to  show  that  he  is  not  assignee,  but  only 
under-tenant,  &c.     The  issue  joined  upon  the 
fourth  plea  is,  whether  the  defendant  is  assignee. 
493*]  The  plaintiff  has  shown  *enough,  in 
the  first  instance,  to  establish  the  fact;  but  the 
defendant  is  at  liberty  to  disprove  it.     He  has 
undertaken  to  do  so  in  this  instance,  by  show- 
ing that  the  estate  created  by  the  lease  declared 
on  had  ceased  by  the  death  of  the  lessee,  be- 
fore the  defendant  entered. 

4.  Evidence  of  the  death  of  Dickinson  was 
objected  to  on  the  ground  that  by  the  plead- 
ings it  was  admitted  he  was  living.  I  find  no 
such  admission,  nor  do  I  see  how  the  defend- 
ant is  to  be  deprived  of  the  benefit  of  this  tes- 
timony. The  defendant  is  sued  as  assignee  of 
a  lease;  under  the  proper  plea,  he  might  show, 
if  he  could,  that  such  lease  never  hacT  an  exist- 
ence. So,  also,  is  he  at  liberty  to  show  that  he 
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cannot  be  assignee  of  the  lease  declared  on,  be- 
cause the  lease  has  expired  ;  that  the  estate 
granted  by  it  is  at  an  end;  and  when  the  de- 
fendant rtitered,  the  land  had  reverted  to  the 
owner  of  the  reversion,  and  there  was  nothing 
left  to  assign.  The  defendant  has  not  shown 
how  he  entered,  or  under  what  title  ;  but  he 
has  shown  enough,  in  my  judgment,  to  rebut 
the  presumption  of  his  having  entered  as  as- 
signee of  Dickinson. 

If  my  conclusion  on  this  point  is  correct, 
there  is  an  end  to  this  cause.  But  if  the  defend- 
ant is  to  be  considered  assignee,  another  ques- 
tion arises,  to  wit :  whether,  from  the  lapse  of 
time,  payment  is  not  to  be  presumed  of  the  pur- 
chase money.  I  should  think  not.  There  was 
no  obligation  to  pay  anything  but  the  rent.  It 
was  a  condition  of  the  contract,  that  upon  pay- 
ment of  a  certain  sum  within  ten  years,  the  les- 
see or  assignee  was  to  receive  a  deed,  and  be- 
fore that  part  of  the  contract  can  be  enforced, 
it  must  be  shown  affirmatively  that  payment 
was  made,  or  tendered  and  refused,  and  then 
the  remedy  is  in  chancery.  With  that  part  of 
the  contract  we  have  nothing  to  do.  But  upon 
the  ground  that  the  estate  was  at  an  end  before 
the  defendant  entered  into  possession,  it  seems 
to  me  impossible  to  say  that  the  defendant  was 
assignee  of  Dickinson. 

1  am,  therefore,  of  opinion  that  the  defendant 
was  entitled  to  judgment. 

Evidence  to  charge  as  assignee  of  lease.—  Cited  In— 
12  Wend.,  556;  4  Hill..  116;  30  N.  Y.,  459:  4  Laos., 
61 ;  2  Barb.,  269 ;  27  How.  Pr.,  444 ;  4  Abb.,  N.  S.,  145; 
4  Sand.,  528  ;  10  Bosw..  178;  7  Rob.,  416 ;  1  Hilt.,  198, 
406,  460, 2  Hilt.,  316 ;  1  Daley,  375 ;  6  Daley,  415 ;  34  111.. 
190  ;  17  Wis.,  623. 

Power  of  Atty—  Denied— 38  Am.  Rep.,  341  (58  Miss., 
614).  Cited  ln-3  Hill,  367  ;  3  Barb.,  140. 

Cited  grenerally-42  How.  Pr.,  343. 


*CROFOOT  v.  ALLEN.       [*494 

Submission  to  Three  Arbitrators,  with  Power  to 
Two  to  make  Award  —  Refusal  of  one  to  Attend. 

In  a  submission  to  arbitration,  where  three  arbi- 
trators are  named  with  power  to  two  to  make  an 
award,  two  have  power  to  proceed  and  hear  the  par- 
ties, where  the  third  arbitrator  has  been  noticed  of 
his  appointment  and  refuses  to  attend. 

Citations—  Barnes'  Notes,  57;  6  Johns.,  39;  Kyd, 
Aw..  106,  107. 


was  an  action  of  debt  on  an  arbitration 
bond,  tried  at  the  Cortland  Circuit,  in  Jan., 


NOTE.— Arbitration— Submission  to  arbitrators— 
Whether  all  must  act. 

In  general,  where  two  or  more  arbitrators  are 
chosen,  all  must  act,  and  ajrree  in  the  award,  unless 
there  is  an  agreement,  express  or  implied,  to  the 
contrary.  Green  v.  Miller,  6  Johns.,  39.  note  ;  Cope 
v.  Gilbert,  4  Den.,  347;  People  v.  Walker,  23  Barb., 
304 ;  Ex  parte  Rogrere,  7  Cow.,  526;  Hobeon  v.  McAr- 
thur,  41  U.  S.  (16  Pet.),  182  ;  Norfleet  v.  Southall.  3 
Murph..  189 :  McCrary  v.  Harrison,  36  Ala..  577  ;  Hoff 
v.Taylor,  5  N.  J.  L.,  829 ;  Harryman  v.  Harryman.  43 
Md..  140. 

Where  the  poorer  is  of  a  public  nature,  a  majority 
may  perform  the  act.  Sinclair  v.  Jackson,  8  Cow., 
543;  People  v.  Walker.  23  Barb.,  304;  2  Abb.  Pr..  421 ; 
Patterson  v.  Leavltt,  4  Conn.,  50 ;  Eames  v.  Eames, 
41  N.  H.,  177:  Youn?  v.  Buckingham.  5  Ohio,  4H.r»; 
Gas  Company  v.  Wheeling,  8  W.  Va..  320 :  Whitnell. 
6  T.  R.,  388.  See.  also, Woolsey  v.Tompkins,  23  Wend., 
;£4.  not, . 

See,  generally,  on  the  subject  of  arbitration  and 
awards,  Purdy  v.  Delavan,  1  Cai.,304,  note ;  M'Kins- 
try  v.  Solomons,  2  Johns.,  57,  note;  Larkin  v.  Rob- 
bins,  /"••"'  p.,  505,  riot«. 

207 


494 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


1828,  before  the  Hon.  Samuel  Nelson,  one  of 
the  Circuit  Js. 

The  defendant,  May  11,  1826,  entered  into 
an  arbitration  bond,  whereby  he  bound  him- 
self to  abide  the  award  of  Freeborn  G.  Jewett, 
Joseph  Reynolds  and  Edward  C.  Reed,  or  any 
two  of  them,  arbitrators  elected  between  the 
parties  to  determine  of  and  concerning  all  ac- 
tions, causes  of  action,  &c.,  "the  arbitrators  to 
render  the  award  under  their  hands  and  seals 
on  or  before,  &c. ,  the  award  of  either  two  of 
the  arbitrators  to  be  good  and  final  in  the  prem- 
ises" The  first  meeting  of  the  arbitrators,  it 
was  agreed  by  the  bond,  should  be  June  12, 
1826,  at  a  specified  place.  The  plaintiff  de- 
clared in  debt,  and  assigned  for  breach  a  re- 
vocation of  the  submission  of  the  defendant, 
whereby  the  plaintiff  was  greatly  damnified  in 
expenses  incurred  in  reference  to  the  contem- 
plated arbitration.  He  averred  that  May  12, 
the  arbitrators  had  notice  of  their  appointment, 
and  were  requested  to  meet  at  the  time  and 
place  agreed  on ;  that  June  12,  Reynolds  and 
Reed,  two  of  the  arbitrators,  met  and  com- 
menced their  proceedings,  but  previous  to  mak- 
ing any  award,  the  defendant,  by  a  certain  in- 
strument in  writing  under  his  hand  and  seal, 
revoked  his  submission,  and  all  and  singular 
the  powers  given  and  granted  by  the  arbitra- 
tion bond,  whereby  Reynolds  and  Reed  were 
prevented  from  making  any  award,  and  that 
in  consequence  thereof,  he,  the  plaintiff,  sus- 
tained damages,  &'c.  The  defendant  pleaded 
nildebet. 

On  the  trial  of  the  cause,  after  the  produc- 
tion of  the  arbitration  bond,  the  plaintiff  gave 
in  evidence  the  written  revocation  referred  to 
in  the  declaration  ;  it  was  directed  to  Reynolds 
and  Reed,  two  of  the  arbitrators,  reciting  the 
submission,  and  proceeding  as  follows:  "  I  do, 
therefore,  hereby  disannul  and  revoke  all  and 
singular  the  powers  given  and  granted  by  me, 
in  and  by  the  said  bonds  or  writings  obliga- 
495*j  tory  *to  you  as  arbitrators,  to  hear  and 
decide  said  controversies,  or  any  part  thereof, 
unless  the  said  Freeborn  Q.  Jewett  is  also 
present  to  hear  and  decide  said  controversies, 
as  an  arbitrator  with  you."  The  admission  of 
the  revocation  in  evidence  was  objected  to,  on 
the  ground  of  variance,  it  being  conditional, 
whereas  the  revocation  set  forth  in  the  dec- 
laration was  general,  and  because  it  was  not  in 
fact  a  revocation  ;  but  it  was  received  by  the 
judge.  The  plaintiff  also  produced  a  letter 
from  the  defendant,  of  the  date  May  24,  stat- 
ing that  Mr.  Jewett  refused  absolutely  to  serve 
as  an  arbitrator,  and  gave  evidence  of  the 
amount  of  damages  incurred  by  him.  The 
jury  found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages  at  $33.75,  which  was  now 
moved  to  be  set  aside. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
revocation  produced  on  Ihe  trial  was  variant 
from  that  set  forth  in  the  declaration.  1  Chit., 
478 ;  5  Esp.,  38 i ;  2  Saund.,  187  a,  n.  2. 

By  the  submission  as  made,  two  arbitrators 
could  not  have  proceeded  to  a  hearing.  The 
submission  was  to  three.  The  arbitrators  were 
to  make  the  award :  and  the  act  of  the  defend- 
ant shown  by  the  plaintiff,  in  attempting  to 
procure  the  attendance  of  the  third  arbitrator, 
shows  the  intention  of  the  parties  that  the 
matters  in  controversy  should  be  submitted  to 
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three,  instead  of  two,  arbitrators,  although, 
after  hearing,  the  award  might  be  made  by 
two.  7  Cow.,  290,  410,  note;  6  Johns.,  39 ;  11 
Id.,  402.  If  so,  no  injury  was  done  by  the 
revocation.  Had  it  not  been  made,  the  two 
arbitrators  could  not  have  proceeded. 

Mr.  J.  Edwards,  for  plaintiff.  From  the 
submission  itself,  it  is  evident  the  parties  con- 
templated that  two  arbitrators  might  proceed 
to  a  hearing.  The  submission  is  not  only  to 
the  award  of  three,  or  any  two  of  them,  but 
there  is  an  express  provision  that  either  two 
may  make  the  award.  Notice,  however,  hav- 
ing been  given  to  the  third  arbitrator,  and  he 
having  refused  to  attend,  the  other  two  had  a 
right  to  proceed  to  the  hearing.  Kvd,  Awards, 
106,  107;  Barnes,  57;  1  Dall.,  364.  If  so,  a 
rewcation  of  the  powers  of  the  two  arbitrators 
*was  a  revocation  of  the  submission,  [*496 
and  was  set  forth  in  the  declaration  according 
to  its  legal  effect. 

By  tJie  Court,  Marcy,  J.  Had  the  two  ar- 
bitrators a  right  to  act  under  the  submission, 
without  the  attendance  of  the  third  ?  If  two 
had  the  right,  then  their  power  was  revoked, 
and  the  act  of  the  defendant,  which  was  al- 
leged to  be  the  revocation  of  the  submission, 
was,  in  fact,  as  it  is  stated  to  be  in  the  plead- 
ings, and  the  objection  of  variance,  or  defect 
of  proof,  as  it  might  more  properly  be  called, 
is  groundless.  The  plaintiff  was  not  under 
the  necessity  to  set  forth,  in  assigning  breaches, 
the  instrument  by  which  the  submission  was 
disannulled  and  revoked,  in  fuse  verba,  but 
only  to  allege  the  fact  of  revocation.  The 
proof  offered  was  sufficient  to  support  this  al- 
legation, if  the  two  arbitrators  to  whom  it  was 
addressed  had  the  power  to  proceed  to  the 
hearing. 

The  most  favorable  construction  that  the 
defendant  can  ask  is  to  have  the  submission 
considered  as  made  to  the  three  arbitrators 
named  in  the  bond,  with  power  to  any  two  to 
make  an  award.  He  obligated  himself  to  abide 
by  their  joint  award,  or  that  of  any  two  of 
them.  It  seems  to  be  settled  that  where  the 
submission  is  to  three,  with  power  to  two  to 
make  the  award,  two  have  power  to  hear, 
where  the  third  is  noticed  and  refuses  to  at- 
tend, or  is  willfully  absent.  Barnes'  Notes, 
57  ;  6  Johns.,  39  ;  Kyd,  Awards,  106,  107.  It 
appeared  by  the  defendant's  letter  that  Jewett 
absolutely  refused  to  act  as  an  arbitrator ;  he 
was,  therefore,  willfully  absent.  His  absence, 
under  such  circumstances,  did  not  prevent  the 
other  two  from  proceeding ;  their  power  the 
defendant  revoked,  and  thereby  subjected  him- 
self to  this  action. 

Motion  for  a  new  trial  denied. 

Cited  in— 29N.  Y.,293,295;  4Duer,325;  44  Mo.,  401. 


*ELLIOTT  v.  BROWN.      [*497 

Assault  and  Battery —  When  One  First  Attacked 
Cannot  Maintain — Instruction  of  Jury  by 
Court,  as  to  Effect  of  Verdict  on  Cost*. 

The  party  first  attacked  in  a  personal  rencontre 
between  two  individuals  is  not  entitled  to  maintain 
an  action  for  an  assault  and  battery,  if  he  uses  so 
much  personal  violence  towards  the  other  party, 
exceeding  the  bounds  of  self-defense,  as  could  not 
be  justified  under  a  plea  of  son  assault  demesne,  were 
he  the  party  defendant  in  a  suit. 
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It  seems  it  would  be  proper  that  a  judge  at  the 
-circuit,  when  desired  by  a  jury,  should  instruct 
them  as  to  the  effect  of  their  verdict  on  the  ques- 
tion of  costs  in  an  action  of  assault  and  battery. 

Citations-Salk.,  642;  1  Ld.  Raym.,  177 ;  1]  Mod., 
43;  1  Bay.  351 ;  15  Mass.,  347,  365. 

TERROR  from  the  N.  Y.  C.  P.  Brown  sued 
I J  Elliott  in  an  action  of  an  assault  and  bat- 
tery. The  defendant  pleaded  not  guilty,  and 
subjoined  a  notice  of  son  assault  demesne.  On 
the  trial  of  the  cause  the  plaintiff  proved  that 
the  defendant  struck  him  in  the  face,  or  put 
his  fist  in  his  face  ;  upon  which,  as  it  appeared 
by  the  evidence  on  the  part  of  the  defendant, 
the  plaintiff  threw  the  defendant  down  on  the 
pavement  with  violence,  and  when  he  rose 
again  clenched  him  and  threw  him  down,  his 
head  striking  the  curbstone ;  his  head  was 
badly  cut,  and  bled  ;  he  was  greatly  hurt  and 
bruised,  and  was  confined  to  his  room  for  six- 
teen or  seventeen  days,  and  was  attended  by  a 
physician,  who  testified  that  he  found  him 
very  ill  on  the  night  he  received  the  injury  ; 
that  he  was  laboring  under  a  concussion  of 
the  brain  and  a  wound  in  his  head  which  was 
bleeding.  It  appeared  that  the  plaintiff  was  a 
very  large  and  powerful  man,  and  that  the 
•defendant  was  a  small,  elderly  man,  and  that 
it  was  with  difficulty  the  former  was  torn  from 
the  latter  when  lying  on  the  ground.  The  tes- 
timony was  conflicting  as  to  the  fact  whether 
the  defendant  struck  the  first  blow. 

The  judge  charged  the  jury  that  they  must 
determine  who  commenced  the  affray  by  com- 
mitting the  first  personal  violence ;  that  the 
defendant  had  been  much  hurt,  but  yet  the 
inquiry  must  be,  who  committed  the  first  act 
of  violence  ;  and  if  they  found  that  it  was  the 
defendant,  their  verdict  must  be  for  the  plaint- 
iff ;  but  that  in  such  case  the  injuries  sustained 
by  the  defendant  ought  to  be  considered  in 
mitigation  of  damages.  The  counsel  for  the 
•defendant  insisted  that  the  judge  should  charge 
the  jury  that,  though  they  should  believe  that 
the  defendant  had  put  his  fist  in  the  plaintiff's 
face,  yet  if  the  plaintiff  provoked  it,  and  fol- 
lowed it  up  by  unnecessary  violence,  he  be- 
•came  a  trespasser,  and  the  defendant  would 
stand  justified ;  to  which  the  judge  replied 
498*]  that  if  one  man  commences  *an  assault 
upon  another,  and  he,  in  defending  himself, 
does  violence  to  the  person  assaulting  him  not 
necessary  to  his  own  defense,  he  thereby  gives 
a  cause  of  action  for  such  violence  on  his  part, 
yet  he  loses  not  his  own  cause  of  action,  which 
accrued  to  him  from  the  first  assault  and  bat- 
tery which  had  been  committed  on  him  ;  to 
which  opinion  the  defendant  excepted. 

The  jury,  after  having  retired,  came  into 
court,  and  requested  to  be  instructed  what 
amount  of  damages  would  carry  costs.  The 
judge  told  them  their  inquiry  ought  to  be, 
whether  or  not  an  assault  and  battery  had  been 
committed  by  the  defendant  upon  the  plaint- 
iff ;  if  they  found  that  it  had  not  been  com- 
mitted, their  verdict  should  be  for  the  defend- 
ant ;  otherwise,  for  the  plaintiff,  to  whom  they 
should  award  such  damages  as  the  wrong  re- 
quired, without  reference  to  the  costs ;  that 
it  was  his  duty  to  give  them  all  proper  infor- 
mation in  matters  of  law  necessary  to  aid  them 
in  the  illustration  or  determination  of  the  facts 
•before  them,  but  that  the  information  sought 
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was  not  necessary  for  that  purpose.    The  coun- 
sel for  the  defendant  again  excepted. 

Mr.  D.  Graham,  for  plaintiff  in  error. 

Mr.  J.  Edwards,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  is  an  important  one,  and  it  is  rather 
strange  that  no  case  is  to  be  found,  as  far  as 
my  researches  have  extended,  where  the  point 
has  been  adjudicated.  It  has  been  decided  by 
this  court,  though  I  cannot  find  the  decision 
reported,  that  there  cannot  be  a  recovery  by 
both  parties  in  cross  actions.  The  party  who 
first  recovers,  may  plead  that  recovery  in  the 
suit  against  himself  for  the  same  affray.  Had 
the  parties  been  reversed  in  this  case,  upon  the 
same  testimony  which  was  given,  the  court 
would  no  doubt  have  charged  the  jury,  that  al- 
though Elliott  might  have  committed  the  first 
assault,  yet  if  Brown  used  more  violence  than 
was  necessary  to  his  own  defense,  he  became  a 
trespasser  and  was  liable  to  pay  damages  to  the 
plaintiff.  Such  unquestionably  is  the  law.  It 
was  so  laid  down  by  Holt,  Ch.  J.,  in  Gockcroft 
v.  Smith,  *Salk.,  642,  where  he  says,  [*499 
"that  for  every  assault,  he  did  not  think  it  rea- 
sonable a  man  should  be  banged  with  a  cudgel; 
that  the  meaning  of  the  plea  (son  assault  de- 
mesne) was,  that  he  struck  in  his  own  defense." 
The  facts  of  the  case  are  not  given,  but  from 
what  appears  in  ILd.  Raym.,  177,  it  was  an  ac- 
tion for  mayhem,  in  biting  off  the  plaintiff's 
finger,  and  the  first  assault  by  the  plaintiff  was 
tilting  the  form  on  which  the  defendant  sat, 
whereby  the  defendant  fell;  or,  according  to  11 
Mod.,  43,  in  a  scuffle  the  plaintiff  ran  his 
finger  towards  the  defendant's  eyes,  whereupon 
the  defendant  bit  off  a  joint.  It  was  held  in 
that  case  a  good  defense.  But  the  principle  is 
laid  down  by  the  court,  though  they  say  con- 
trary to  common  practice,  that  for  a  small  as- 
sault there  must  not  be  an  unequal  return;  but 
the  question  should  be,  what  was  necessary  for 
a  man's  defense  ;  not  who  struck  first.  This 
case  of  Cockcroft  v.  Smith  is  referred  to  by  all 
subsequent  writers. 

The  same  principle  was  recognized  in  8.  C., 
in  the  case  of  State  v.  Wood,  1  Bay,  351.  The 
defendant  was  indicted  for  an  assault  and  bat- 
tery on  a  woman.  He  proved  that  she  struck 
him  first  with  a  cowskin,  whereupon  he  gave 
her  several  severe  blows  with  a  large  stick  and 
left  her  speechless  on  the  ground.  The  court 
directed  a  verdict  against  the  defendant.  They 
agreed  that  the  general  rule  of  law  is,  that  it  is 
a  justification  to  the  defendant  that  the  pros- 
ecutor or  plaintiff  gives  the  first  blow;  but  the 
resistance  ought  to  be  in  proportion  to  the  in- 
jury offered.  Where  a  man  disarms  the  ag- 
gressor, or  puts  it  out  of  his  power  to  do  further 
injury,  he  ought  to  desist  from  further  vio- 
lence ;  and  if  he  commits  anv  further  outrage, 
he  becomes  the  aggressor.  The  case  in  Salk. , 
642,  is  cited  as  sound  law.  So  the  master  of  a 
vessel  has  a  right  to  use  proper  chastisement 
for  disobedience  of  orders;  but  if  it  be  excess- 
ive and  out  of  proportion  to  the  offense,  he  be- 
comes a  trespasser.  15  Mass.,  347,  365.  And 
so  in  all  cases  where  the  right  of  chastisement 
is  given  by  law,  if  unnecessary  severity  is  used, 
an  action  or  an  indictment  lies.  The  plaintiff 
in  this  case  had  no  greater  rights  than  those 
who  are  permitted  oy  law  to  chastise  others 
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under  their  control.  Admitting  that  the  de- 
5OO*]  fendant  *gave  the  first  blow,  this  au- 
thorized the  plaintiff  to  resist  force  by  force, 
and  to  disarm  or  disable  his  adversary  ;  but  it 
did  not  authorize  an  athletic,  gigantic  man  to 
crush  almost  to  death  a  little,  feeble  old  man. 
There  can  be  no  manner  of  doubt,  then,  that 
had  Elliott  sued  Brown,  he  would  have  been 
entitled  to  recover  exemplary  damages  ;  and 
from  former  decisions,  should  this  recovery  be 
sustained,  it  is  a  bar  to  any  action  which  El- 
liott may  bring.  Can  the  law  tolerate  such  in- 
justice ?  How  can  the  plaintiff  be  in  any  bet- 
ter situation  in  the  eye  of  the  law  and  of  rea- 
son by  being  plaintiff,  than  he  would  be  in 
were  he  the  defendant?  If  the  law  is  as  stated 
in  the  court  below,  any  person  who  is  assault- 
ed ever  so  slightly,  and  that  too  upon  his  own 
provocation,  may  turn  upon  his  assailant  and 
beat  him  as  much  as  he  pleases  without  killing 
him,  and  yet  recover  damages  from  the  man 
whom  he  has  thus  abused.  The  law  is  not 
chargeable  with  such  injustice.  It  is  true  that 
both  parties  may  be  guilty  of  a  breach  of  the 
peace,  and  may  be  liable  to  punishment  by  in- 
dictment at  the  suit  of  the  people,  whose  laws 
they  have  both  offended;  but  a  civil  action  can- 
not surely  be  sustained  by  each  of  them  against 
the  other.  The  judge  should  have  told  the 
jury,  that  although  the  defendant  might  have 
given  the  first  blow,  yet  if  the  plaintff  had  used 
not  only  more  force  than  was  necessary  for 
self  defense,  but  had  unnecessarily  abused  the 
defendant,  that  then  he  was  not  entitled  to  re- 
cover damages;  but  was  liable  to  pay  damages, 
should  Elliott  prosecute  him. 

On  the  other  point,  the  judge's  direction  to 
the  jury  was  strictly  correct.  It  is  the  duty  of 
the  jury  to  ascertain  what  damages  the  plaint- 
iff has  sustained  ;  and  also  how  much  the  de- 
fendant ought  to  be  punished;  and  if  the  jury 
consider  the  costs  as  part  of  the  amount  which 
the  defendant  should  pay,  and  wish  to  give  no 
greater  damages  than  barely  enough  to  carry 
costs,  or  to  give  such  a  sum  as  will  not  carry 
costs,  they  have  a  right  so  to  do.  I  think, 
therefore,  it  would  have  been  proper  to  have 

g'ven  the  jury  the  information  they  wanted, 
at  without  deciding  whether  the  refusal  of 
the  judge  to  state  the  law  relating  to  costs  to 
the  jury  was  erroneous,  I  am  of  opinion  thai 
the  judgment  should  be  reverted  on  the  first  point. 

Cited  in-4  Den.,  450:  38 N.  Y..  54 ;  5  Trans.  App.» 
tti :  3  Barb.,  34 ;  13  Barb.,  066 :»  Barb.,  134  : 50  Barb.. 
Ill :  4  Abb.  N.  8.,  400;  7  Bos..  139;  3  E.  D.  S.,  584 ;  47 
Am.  Dec.,  388. 


5O1*]»    WOOD,  Survivor,  &c., 
«. 

HICKOK  AND  HAMILTON. 

/ 

Accounts — Interest  on — An  Account  of  Item* 
Charged  and  Payment*  Credited  is  a  Running 
Account  and  Harriet  no  Interest  without 
Agreement  to  Pay  Express  or  Implied— Custom 
— Evidence. 

An  account,  consisting  of  items  on  the  part  of  the 
plaintiff,  and  only  of  credits  of  payments  on  the 
part  of  the  defendant,  is  an  unliquidated  running 

NOTB-— Interest—  When  a/lowed  on  accounts.  See 
Newell  v.  Oriswold,  6  Johns.,  45.  note, 
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account,  which  does  not  carry  interest  without  an 
agreement  either  express  or  implied. 

The  testimony  of  a  witness  that  it  is  the  uniform 
practice  of  grocers  to  charge  interest  on  goods  sold, 
after  90  days,  unless  a  special  agreement  to  the  con- 
trary is  made,  does  not  amount  to  proof  of  the 
usajre  of  a  particular  trade,  of  which  all  dealers  in 
that  line  are  bound  to  take  notice,  and  are  presumed 
to  be  informed. 

It  set-ins  that  if  the  custom  of  a  merchant  to 
charge  interest  after  90  days  is  known  by  those  who 
deal  with  him,  or  if  the  length  of  credit  is  stated  in 
an  account  rendered  at  the  sale,  an  agreement  to 
pay  interest  may  be  Implied. 

'PHIS  was  an  action  of  assumpsit  for  goods 
1  sold  and  delivered,  tried  at  the  Albany  Cir- 
cuit, in  Sep.,  1828,  before  the  Hon.  William  A. 
Duer,  one  of  the  Circuit  Js. 

The  plaintiffs  were  wholesale  grocers  in  the 
City  of  Albany,  and  the  defendants  country 
merchants.  The  defendants  made  sundry  pur- 
chases of  the  plaintiffs  between  Feb.,  1824,  and 
Nov.,  1825,  amounting  in  the  whole  to  $1,- 
190.62,  and  made  various  payments  to  the 
plaintiffs,  amounting  in  June,  1827,  to  the  sum 
of  $1,191.25.  On  the  trial  of  the  cause,  the 
plaintiffs  besides  the  items  of  debit  amounting 
to  the  above  sum  of  $1,190.62,  claimed  to  re- 
cover for  a  barrel  of  brand v  sold  in  Nov.,  1824, 
charged  at  $48,  and  a  Balance  of  interest 
amounting  to  $64.87.  From  the  evidence,  it 
seemed  that  though  the  brandy  had  been  sent 
by  a  carrier,  it  had  not  been  received  by  the 
defendants,  and  it  did  not  appear  at  whose  risk 
it  had  been  forwarded.  The  evidence  in  rela- 
tion to  the  charge  of  interest  was,  that  it  is  the 
uniform  practice  of  grocers  to  charge  interest 
on  goods  sold,  after  90  days,  unless  a  special 
agreement  is  made  with  the  purchaser  to  the 
contrary,  and  that  it  was  the  uniform  practice 
of  the  plaintiffs  in  this  cause  so  to  charge  inter- 
est. In  the  accounts  transmitted  to  the  defend- 
ants from  time  to  time,  there  was  no  specifica- 
tion of  credit,  or  any  mention  of  interest, until 
an  account  current  was  transmitted  to  them, 
in  1827.  in  which  interest  was  charged  on  the 
several  debits,  and  allowed  on  the  several  pay- 
ments, and  a  balance  of  $64.87  struck  in  favor 
of  the  plaintiffs.  After  the  transmission  of  this 
account,  the  defendants  remitted  $100  to  the 
plaintiffs,  and  directed  the  same  to  be  placed 
to  their  credit;  and  subsequent  thereto,  one  of 
the  defendants  looked  over  the  account  of  the 
plaintiffs,  and  admitted  as  "correct  all  [*5O2 
the  charges  except  that  relating  to  the  brandy. 
The  account  he  examined  contained  a  separate 
column  of  charges  for  interest.  The  witness 
could  not,  however,  say  that  the  defendant  ob- 
served it,  nor  was  the  interest  spoken  of  ;  his 
attention  was  directed  to  the  examination  of 
the  items  of  debit  and  credit.  Theonlv  dispute 
between  the  parties  seemed  to  be  relative  to  the 
charge  of  brandy  ;  and  as  to  that,  they  agreed 
each  to  lose  one  half,  and  that  this  suit,  which 
was  then  commenced,  should  be  settled.  It, 
however,  was  not  settled. 

The  judge  charged  the  jury  that  this  was  an 
unliquidated  running  account  between  mer- 
chants, on  which  the  plaintiffs  were  not  enti- 
tled to  interest,  unless  there  was  an  agreement 
between  the  parties  that  interest  should  be 
charged  after  a  particular  time,  or  knowledge 
brought  home  to  the  defendants  of  the  usage 
of  the  plaintiffs,  from  which  an  agreement 
might  be  inferred  as  by  the  statement  and  set- 
tlement of  an  account.  He  submitted  to  them 

WBND.  2. 


LARKIX  v.  ROBBINS. 


HI 


to  determine  whether  the  defendant  ought  to 
be  precluded  by  his  examination  of  the  ac- 
count containing  the  charge  of  interest.  The 
jury  certified  a  balance  in  favor  of  the  defend- 
ants of  sixty-three  cents. 

Messrs.  Dutcher  and  Harris,  for  the 
plaintiffs,  moved  to  set  aside  the  verdict  for 
the  misdirection  of  the^udge.  They  contended 
that  this  was  not  an  unliquidated  account;  that 
an  account  can  be  said  to  be  unliquidated  only 
where  there  are  mutual  dealings  and  mutual 
credits.  20  Johns.,  583.  590;  5  Cow.,  619.  The 
charges  here  are  all  on  one  side,  and  the  pay- 
ments made  from  time  to  time  could  no  more 
render  the  account  unliquidated  than  partial 
payments  could  render  a  bond  an  unliquidated 
demand.  The  rendering  of  the  account  was  a 
liquidation  of  the  demand.  8  Cow.,  400,  409, 
410,  426,  434.  Had  there  been  but  one  item 
of  debit,  the  account  could  not  have  been  said 
to  be  unliquidated,  and  the  fact  of  the  plaint- 
iffs having  furnished  goods  at  several  times 
cannot  vary  their  rights.  The  transmission  of 
the  account,  including  interest,  the  payment  of 
the  $100,  and  the  omission  to  obiect  to  the 
charge  of  interest,  showed  an  acquiescence  on 
5O3*J  *the  part  of  the  defendant.  An  ac- 
count is  to  be  considered  liquidated  after  it  has 
been  rendered,  if  no  objections  are  made  to  it. 
15  Johns.,  424;  20  Id.,  598;  2  Vern.,  276. 

Interest  is  allowed  in  these  cases  on  an  implied 
contract,  arising  not  from  the  usage  of  the 

Slaintiff  brought  home  to  the  knowledge  of  the 
efendant,  but  from  the  usage  of  trade.  3 
Cow.,  433.  436;  1  Conn.,  82,  35;  3  Cai.,  234;  1 
Dougl.,  876;  Kirby,  207;  6  Cow.,  195.  The 
usual  time  of  credit  in  a  particular  trade  is  evi- 
dence that  goods  were  sold  at  that  credit.  1 
Stark.,  35;  8  Cow.,  422,  425:  2  Bos.  &  P.,  337. 

Mr.  J.  McKown,  for  defendants.  The  ac 
tion  was  for  goods  sold  and  delivered,  in 
which  the  plaintiffs  could  not  recover  a  de- 
mand for  interest  alone,  not  showing  anything 
due  for  goods  sold.  8  Johns.,  229. 

There  was  no  agreement  to  pay  interest, 
either  express  or  implied.  The  bills  further 
stated  no  particular  credit.  Where  interest  is 
intended  to  be  demanded,  it  is  usual  to  specify 
the  credit  at  which  goods  are  sold,  on  the  ex- 
piration of  which  the  party  will  be  entitled  to 
interest.  There  is  no  proof  that  the  defendants 
had  knowledge  of  the  plaintiffs'  custom. 

There  was  no  acquiescence  in  the  charge  of 
interest.  It  was  not  shown  that  the  defendants 
ever  received  the  amount  transmitted  in  1827. 
The  subsequent  examination  of  the  account  by 
one  of  the  defendants  was  confined  to  the  items 
of  debit  and  credit;  nothing  was  said  about 
interest.  Having  agreed  to  share  the  loss  as  to 
the  brandy,  the  reason  why  the  suit  was  not 
settled  was,  that  the  defendant  refused  to  allow 
the  interest  demanded. 

It  was  an  unliquidated  running  account  be- 
tween merchants;  there  was  no  agreement  to 
pay  interest  after  any  particular  time ;  no 
knowledge  of  the  plaintiffs'  custom  brought 
home  to  the  defendants;  no  liquidation  or  ac- 
quiescence. 3  Cai.,  226,  234;  6  Johns.,  45;  8 
Cow.,  195;  Camp.  N.  P.,  50. 

5O4*1  *By  the  Court,  Sutherland.  /.  I 
think  the  charge  of  the  judge  was  correct  under 
the  circumstances  of  this  case.  The  only 
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ground  on  which  it  could  be  contended  that  the 
iccount  was  liquidated  and  closed  so  as  to  carry 
nterest  was,  that  the  account  had  been  sent  to 
:he  defendants,  and  they  had  not  objected  to  it. 
[n  the  first  place  there  was  no  direct  evidence 
that  they  ever  received  it;  but  admitting  they 
did,  the  subsequent  conduct  of  the  plaintiffs, 
as  well  as  the  defendants,  shows  that  neither 
party  considered  the  account  as  closed  or  set- 
Lied  by  the  assent  of  the  defendants.  The  de- 
fendants subsequently  entered  into  an  examin- 
ation of  it,  and  a  material  and  important  item 
was  agreed  to  be  struck  out  or  materially  re- 
duced in  amount.  The  plaintiffs  did  not 'con- 
sider the  defendants  as  concluded  by  what  had 
previously  taken  place.  The  judge  was,  there- 
fore, correct  in  charging  the  jury  that  there 
was  an  unliquidated  running  account,  which 
did  not  carry  interest  unless  there  was  an  agree- 
ment either  express  or  implied  between  the 
parties  that  interest  should  be  allowed. 

There  is  no  evidence  that  the  defendants 
knew  that  it  was  the  uniform  custom  of  the 
plaintiffs  to  charge  interest  after  90  days,  and 
it  appears  that  no  charge  of  interest  had  ever 
been  made  in  any  of  the  accounts  rendered  to 
the  defendants  except  the  last,  nor  was  the 
length  of  credit  stated  in  any  of  them.  There 
was  nothing,  therefore,  from  which  the  de- 
fendants were  bound  to  infer  that  any  interest 
would  be  claimed  from  them  as  long  as  the  ac- 
count remained  open  and  unliquidated. 

The  testimony  of  one  of  the  witnesses  that  it 
is  the  uniform  practice  of  grocers  to  charge  in- 
terest on  goods  sold  after  90  days,  unless  a  spe- 
cial agreement  to  the  contrary  is  made  does  not 
amount  to  proof  of  the  usage  of  a  particular 
trade,  of  which  all  dealers  in  that  line  are 
bound  to  take  notice,  and  are  presumed  to  be 
informed. 

Motion  for  new  trial  denied. 

Cited  in-S  N.  Y.,  158 :  1  Barb.,  236 ;  11  Barb.,  123 : 
17  Barb.,  450;  63  Barb..  503;  12  Abb.  N.  8..  842;  a 
Wis.,  31. 

•LARKIN  v.  ROBBINS.     [*5O5 

Submission,  of  Pending  Cause,  to  Arbitration  it  a 
Discontinuance-,  though  Nothing  has  been  done 
under  the  Submission. 

A  submission  of  a  cause  pending  in  court  to  arbi- 
tration is  a  discontinuance  of  the  suit,  although  the 
arbitrators  have  not  taken  upon  themselves  the 
burden  of  the  submission,  have  not  met  to  hear  the 
parties,  and  have  not  made  any  award  or  done  any 
other  act  under  the  submission.  The  court  will  not 
look  beyond  the  submission. 

Citations— 18  Johns.,  22 :  6  Cow.,  8W ;  1  Wend.,  814; 
17  Mass.,  591. 

ERROR  from   the  Oneida  C.  P.     Robbins 
sued  La r kin,  and  declared  on  a  promissory 
note,  &c.    The  defendant  pleaded  autier  aetio 


NOTE.— Arbitration— Submission  at  a  discontinu- 
ance nf  suit. 

The  submission  of  a  pending  route  is  a  discontinu- 
ance. In  addition  to  the  above  case  of  Larkin  v. 
Kobbins,  s*v  K.r  )>«irf«  Wright,  6  Cow.,  8M:  Camp  r. 
Koot,  18  Johns..  22:  Miller  v.  Van  Aukin.  1  Wend., 516; 
Jordan  v.  Hvatt,  3  Barb.,  275;  Towns  v.  Wtleox.  12 
Wend.,  508:  Smith  v.  Bane,  2  Hill.  887. 

But  such  discontinuance  may  be  tcaiwrf.  Buel  v. 
Dewey.  8  How.  Pr.,  842 ;  People  v.  Onondaga,  1 
Wend..  314. 

See,  generally,  on  the  subject  of  arbitration  and 
award,  Crofoot  v.  Allen,  ante  p.,  494,  not*,  and  other 
note*  there  cited. 
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pendente.  The  plaintiff  replied  that  the  action 
set  forth  in  the  plea  had  been  submitted  to  ar- 
bitration, by  reason  whereof  the  suit  became 
discontinued.  The  defendant  rejoined  that  the 
arbitrators  had  not  taken  upon  themselves  the 
burden  of  the  submission;  that  they  had  not 
met  to  hear  the  parties,  and  had  not  made  any 
award,  or  done  any  other  act  under  the  sub- 
mission; to  which  rejoinder  the  plaintiff  de- 
murred, and  the  C.  P.  gave  judgment  for  the 
plaintiff. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 
A  submission  to  arbitration  is  not,  in  itself,  a 
discontinuance  of  an  action  pending  in  court; 
to  give  it  that  effect,  it  must  be  followed  up  by 
some  act  done  by  the  arbitrators.  If  nothing 
is  done  under  the  submission,  or,  if  the  arbi- 
trators refuse  to  act,  it  is  a  nullity,  and  the  pro- 
ceedings in  the  suit  are  not  stayed.  Kyd, 
Awards,  14 ;  Caldwell,  Arbit.,  21,  22 ;  Tidd 
Pr.,  ch.  Arbit. 

Although  it  has  been  said  (18  Johns.,  23;  6 
Cow.,  399;  1  Wend.,  314,  516)  that  a  submis- 
sion to  arbitration  is  a  discontinuance  of  a  suit 
pending  in  court,  the  question  now  raised  has 
not  heretofore  been  distinctly  presented  for  ad- 
judication. What  was  said  by  the  court  on  this 
subject  in  the  cases  referred  to,  was  not  called 
for  by  the  circumstances  of  those  cases,  nor 
necessary  to  support  the  judgments  pro- 
nounced. 

Mr.  W.  Crafts,  for  defendant  in  error.  A 
submission  to  arbitration  necessarily  is  a  dis- 
continuance of  a  suit  in  court.  A  cause  can- 
not be  pending  both  in  court  and  before  ar- 
bitrators. On  a  submission  to  arbitration,  bail 
are  discharged  from  their  responsibility,  be- 
cause the  cause  is  considered  as  discontinued. 
5O6*]  *The  decisions  of  this  court  are  sup- 
ported by  17  Mass.,  591;  2  T.  R, 643;  2  Johns. 
Ch.,  276,  317. 

By  the  Court,  Marcy,  J.  The  point  pre- 
sented for  the  opinion  of  this  court  is,  whether 
the  mere  submission  of  a  cause  to  arbitration, 
the  arbitrators  never  taking  or  consenting  to 
take  upon  themselves  the  burden  of  the  sub- 
mission, operates  as  a  discontinuance  of  a  suit 
pending  in  court.  The  distinction  that  the 
plaintiff  in  error  makes  between  a  submission 
never  acted  on  by  the  arbitrators,  and  one 
which  has  been  followed  up  by  an  award  or 
hearing  by  the  arbitrators,  does  not  appear  to 
have  been  recognized  by  the  courts,  nor  do  I 
see  any  good  reason  for  making  such  distinc- 
tion. The  general  position  is,  that  a  submis- 
sion of  a  cause  pending  in  court,  is  a  discon- 
tinuance of  the  suit.  18  Johns.,  22;  6  Cow., 
399;  1  Wend.,  314;  17  Mass.,  591.  The  rea- 
son that  the  submission  operates  as  a  discontin- 
uance, is  not  because  the  subject  of  the  suit  is 
otherwise  disposed  of  than  by  the  decision  of 
the  court  in  which  it  was  prosecuted;  but  be- 
cause the  parties  have  selected  another  tribu- 
nal for  the  trial  of  it.  The  court  will  not  look 
to  the  proceedings  of  that  tribunal  to  determine 
whether  the  suit  is  gone  beyond  its  jurisdic- 
tion. It  is  sufficient  that  the  parties  have  se- 
lected their  arbitrators,  and  concluded  their 
agreement  to  submit  to  them.  It  is  this  agree- 
ment which  withdraws  the  cause  from  the 
court,  and  effects  the  discontinuance  of  the 
suit. 
812 


Judgment  for  ike  defendant  in  error. 

Cited  in— 12  Wend.,  504 ;  15  Wend.,  105 ;  2  Hill,  389 ; 
75  N.  Y.,  266  ;  1  Hun,  243;  4  Hun,  120  ;  17  Hun,  154; 
4  Barb.,  544 ;  3  T.  &  C.,  748 ;  6  T.  &  C.,  363;  22  How 
Pr.,  343 ;  53  111.,  255 ;  44  Mo.,  386. 

See  6  Hill,  610. 


*EVERTSON  v.  SAWYER  [*5O7 

Landlord  and  Tenant — Assignment,  by  Assignee 
of  a  Term  Jor  Tears,  byway  of  Mortgage  for 
Security  of  a  Debt,  or  Sale  of  His  Interest  un- 
der a  Judgment,  as  Affecting  the  Relation  of 
Landlord  and  Tenant — Redemption — Sheriff's 
Deed — Statute — Attornment — Tenant  Holding 
Over,  Deemed  to  Hold  on  Terms  under  which 
he  Entered — Question  not  Raised  below,  not  a 
Oroundfor  New  Trial. 

The  assignment  by  the  assignee  of  a  term  for 
years,  of  his  interest  by  way  of  mortgage  for  the 
security  of  a  debt,  does  not  devest  him  of  his  estate 
and  destroy  the  relation  of  landlord  and  tenant  be- 
tween him  and  his  tenant,  if  the  debt  for  which  the 
term  was  mortgaged  be  paid  or  satisfied  previous  to 
the  accruing  of  the  rent. 

Nor  does  the  sale  of  such  an  interest  by  virtue  of 
a  judgment  and  execution  destroy  such  relation 
previous  to  the  purchaser  obtaining  possession ;  if, 
however,  the  tenant  to  the  defendant  in  the  execu- 
tion, disclaims  the  title  of  his  landlord  by  attorning 
to  the  purchaser.though  such  attornment  is  void  by 
statute  as  devesting  the  landlord  of  his  possession, 
yet  the  disclaimer  may  be  set  up  as  a  bar  to  the 
landlord's  right  to  recover  rent  accruing  after  the 
time  that  the  right  of  redemption  has  expired. 

Until  the  expiration  of  one  year  after  the  sale  of 
lands  and  tenements,  the  defendant  in  the  execu- 
tion is  entitled  to  the  possession  of  the  same,  and  to 
the  rents  and  profits,  without  accountability  to  any- 
one. 

A  sheriff's  deed,  since  the  act  allowing  redemp- 
tions,cannot  relate  further  back  than  to  the  expira- 
tion of  the  time  for  redemption ;  and  such  deed 
gives  not  the  right  to  the  purchaser  to  take  posses- 
sion ;  it  must  be  recovered  by  ejectment. 

In  an  action  for  use  and  occupation,  where  there 
has  been  a  tenancy  at  a  specified  annual  rent,  and 
there  is  a  holding  over,  the  tenant  will  be  deemed  to 
hold  upon  the  terms  under  which  he  entered ;  but 
he  is  not  precluded  by  an  agreement  to  pay  a  fixed 
sum  for  a  term,  less  than  a  year. 

The  omission  by  a  jury  to  deduct  from  the  sum  al- 
lowed as  rent  in  an  action  by  the  assignee  of  a  term 
the  ground  rent,  is  no  cause  for  a  new  trial,  if  the 
question  was  not  raised  at  Nisi  Prius. 

Citations— 20  Johns.,  3 ;  2  Cow.,  497 ;  13  Johns.,344 ; 
4  T.  R.,  682, 683 ;  2  Camp.,  11 ;  5  T.  R.,  471 ;  15  Johns., 
505 ;  4  Cow.,  350. 

THIS  was  an  action  of  assumpnt,  tried  at  the 
Albany  Circuit  in  Aug.,  1826,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 
The  plaintiff  claimed  to  recover  for  the  use 
and  occupation  by  the  defendant  of  a  fulling- 
mill  and  carding  machine  from  May  1,  1821, 
to  Nov.  1,  1823,  being  a  period  of  2  years  and 
6  months.  The  plaintiff  held  the  premises  as 
the  assignee  of  a  lessee  of  Stephen  Van  Rens- 
selaer,  Esq.,  the  term  of  which  demise  expired 
Nov.  1,  1823.  The  defendant  entered  under 
the  plaintiff,  in  June,  1820,  and  paid  rent  to 
May  1,  1821,  when  all  the  interest  of  the  plaint- 
iff in  the  premises  was  sold  by  virtue  of  a 
judgment  and  execution  against  him,  and  pur- 
chased by  Stephen  Van  Rensselaer,  Esq.,  to 
whom  a  deed  was  executed  by  the  sheriff  Apr. 
5,  1823.  Shortly  after  the  sale  to  Mr.  Van 
Rensselaer,  an  arrangement  was  made  by  his 
agent  with  the  defendant,  that  the  defendant 
should  remain  in  possession  of  the  premises 
until  a  sheriff's  deed  under  the  sale  could  be 
obtained,  when  a  lease  should  be  executed  to 
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him.  No  legal  proceedings  were  had  under 
this  purchase  to  devest  the  possession  of  the 
plaintiff  in  this  suit.  It  further  appeared,  on 
the  part  of  the  defendant,  that  May  11,  Ia20, 
the  plaintiff  assigned  all  his  interest  in  the 
5O8*1  premises  to  one  Rufus  *Brown,  who 
testified,  however,  that  the  assignment  was 
made  to  him  only  as  security  for  the  payment 
of  a  debt;  that  in  1821  he  obtained  other  se- 
curities and  returned  the  assignment;  whether 
he  reassigned  the  lease  he  could  not  say,  but 
believed  he  did.  To  regulate  the  amount  of 
the  rent,  the  plaintiff  produced  in  evidence  a 
written  agreement  between  him  and  the  de- 
fendant, dated  in  1820,  whereby  the  defendant 
agreed  to  pay  to  the  plaintiff  the  sum  of  $375 
for  the  use  and  occupation  of  the  premises 
from  June  26,  1820,  until  May  1,  1821.  The 
defendant  proved  (although  the  testimony  was 
objected  to)  that  the  annual  value  of  the  prem- 
ises did  not  exceed  $200.  The  presiding  judge 
charged  the  jury  that  if  they  were  satisfied  that 
the  relation  of  landlord  and  tenant  existed  be- 
tween the  parties,  to  allow  such  sum  by  way 
of  rent  as  to  them  it  should  appear  the  prem- 
ises were  worth;  that  the  written  agreement 
afforded  no  rule  for  the  estimate  of  damages; 
and  that  the  plaintiff  was  entitled  to  recover 
rent  only  for  the  space  of  fifteen  months  after 
the  sale  to  Mr.  VanRensselaer;  to  which  charge 
both  parties  excepted.  The  jury  found  a  ver- 
dict for  $324.37,  being  15  months'  rent  at  $200 
per  annum,  and  the  interest  of  same. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

Mr.  A.  Van  Vechten,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  In  this  case, 
both  parties  agree  that  a  new  trial  ought  to  be 
granted;  but,  as  they  disagree  as  to  the  reasons 
the  opinion  of  this  court  upon  the  points  raised 
is  desired,  and,  indeed,  is  necessary.  The 
plaintiff  contends  that  he  was  entitled  to  recov- 
er rent  to  the  end  of  the  term,  which  was  two 
years  and  six  months,  from  the  time  that  the 
last  rent  was  paid,  and  that  the  rent  should  be 
calculated  at  the  sum  stated  in  the  agreement 
of  1820;  and,  of  course,  insisted  that  the  testi- 
mony of  the  annual  value  was  improperly  ad- 
mitted. The  defendant  contends:  1.  That  the 
rent  accruing  after  the  assignment  to  Brown, 
and  before  a  reassignment,  is  recoverable  in 
the  name  of  Brown,  alone;  2.  That  the  ground 
rent  due  to  Gen.  Van  Rensselaer  should  have 
been  deducted  from  the  annual  value  proved 
5O9*]  and,  consequently,  *the  verdict  is  for 
too  much ;  3.  That  the  Redemption  Act  has  no 
relation  to  terms  for  years;  and  4.  That  when 
lands  and  tenements  are  sold  at  sheriff's  sale 
and  not  redeemed,  the  deed  subsequently  given 
operates  by  relation  from  the  time  of  the  sale. 

Without  a  formal  discussion  of  these  points, 
I  propose  to  inquire  what  was  the  relation  be- 
tween these  parties,  and  what  were  their  rights 
and  liabilities  May  1,  1821. 

There  can  be  no  doubt,  that  before  the  sher- 
iff's sale  on  that  day,  the  relation  of  landlord 
and  tenant  existed,  unless  it  was  broken  by 
the  assignment  to  Brown.  There  is  no  doubt 
that  the  assignee  of  the  lessee  is  entitled  to  rent 
accruing  during  the  time  he  is  assignee.  If 
Brown,  therefore,  was  the  real  assignee,  the 
rent  accruing  while  he  was  assignee  Belonged 
to  him,  and  can  be  recovered  in  his  name  only; 
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but  Brown  swears  that  the  assignment  to  him 
was  as  security  for  a  debt :  in  other  words,  it 
was  mortgaged  to  him.  and  the  debt,  being 
otherwise  secured  to  him  in  1821,  the  assign- 
ment became  void  before  any  rent  became  due. 
It  seems  to  me,  therefore,  that  the  relation  of 
landlord  and  tenant  remained,  notwithstanding 
the  mortgage  to  Brown.  The  only  other  fact 
which  could  have  had  any  effect  upon  the  re- 
lation of  these  parties  is  the  sheriff's  sale.  If  it 
be  true  that  the  premises  were  bonafide  in  the 
hands  of  Brown,  as  assignee,  at  the  time  of  the 
sale,  then  nothing  passed  to  the  purchaser  ; 
nothing  was  sold  ;  and  the  sale  had  no  effect 
upon  the  rights  of  the  parties.  But  upon  the 
supposition  that  Brown  had  only  a  mortgage, 
then  the  plaintiff's  interest  in  the  premises  was 
sold.  That  interest  consisted  in  a  right  to  oc- 
cupy the  premises  for  two  years  and  a  half 
from  May  1.  1821,  subject  to  the  payment  of 
the  ground  rent  of  8.  Van  Rensselaer.  The 
plaintiff's  interest  was  a  chattel  real,  not  liable 
to  be  sold  and  transferred  by  delivery  of  the 
sheriff,  like  chattels  personal  ;  not  liable  to  be 
sold  on  a  justice's  execution  as  goods  and  chat- 
tels, but  to  be  considered  and  treated  in  the  sale 
as  real  estate.  What  was  the  effect  of  the  sale? 
Before  the  Act  of  Apr.  12,  1820,  allowing  the 
redemption  of  lands  and  tenements,  the  title  of 
real  estate  might  be,  and  usually  was,  trans- 
ferred, immediately  upon*the  property  [*5 1O 
being  bid  off  at  auction.  The  title,  however, 
never  was  changed,  until  a  deed  was  executed. 
It  has  been  said  that  after  the  property  was 
knocked  down,  and  the  money  paid,  all  the 
beneficial  interest  of  the  former  owner  was 
gone  ;  and  so  it  is,  where  the  sale  is  followed 
up  by  a  conveyance  :  but  strictly  the  property 
is  not  changed  until  the  sheriff  s  deed  is  exe- 
cuted. That  deed,  though  executed  long  after 
the  sale,  has  been  holden  to  relate  back  to  the 
time  of  the  sale.  All  the  cases  on  this  subject, 
where  the  deed  was  held  to  relate  to  the  time 
of  the  sale,  arose  upon  sales  anterior  to  the  Act 
of  1820.  By  that  Act,  the  sheriff  cannot  con- 
vey till  fifteen  months  shall  have  expired  after 
the  sale.  This  is  known  to  the  purchaser, who 
bids  with  a  knowledge  that  he  cannot  have  title 
nor  possession  for  that  length  of  time.  If  he 
fails  of  obtaining  title,  he  receives  ten  percent, 
for  his  money.  Who  is  entitled  to  possession 
in  the  meantime  ?  As  the  possession  cannot  be 
changed  till  the  question  of  title  is  determined, 
clearly  the  defendant  in  the  execution  remains 
in  possession,  and  receives  the  rents  and  profits 
without  accountability  to  any  one.  This  point 
was  so  adjudged  in  liiwU  v.  Payn,  20  Johns., 
3,  where  it  is  expressly  said,  that  "  until  the 
sheriff's  deed  is  executed,  the  purchaser  has  a 
lien  only  on  the  land.  He  has  no  title  to  the 
rent  which  has  accrued  prior  to  the  time  when 
the  right  of  redemption  expired."  The  judge 
at  the  trial  was,  therefore,  correct  in  saying 
that  until  the  time  of  redemption  expired,  the 
plaintiff  was  entitled  to  the  rent.  In  the  case 
last  cited,  the  court  say  further  :  "  The  terms 
of  the  statute  do  not  require  the  construction 
that  the  deed,  in  its  operation  and  effect,  shall 
retrospect  to  the  day  of  sale,  which  must  al- 
ways be  fifteen  mouths  before  the  execution  of 
the  deed  by  the  sheriff  ;  and  it  would  be  very 
inconvenient  and  unjust  to  deprive  the  judg- 
ment debtor  of  the  rents  accruing  during  that 
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interval  of  time."  The  construction  here  given 
to  the  Act  is,  that  the  sheriff's  deed  cannot  re- 
late farther  back  than  the  expiration  of  the 
time  of  redemption. 

It  is  contended  that  the  plaintiff's  interest, 
being  a  term  for  years,  and  not  subject  to  the 
lien  of  a  judgment ;  is  not  subject  to  the  pro- 
visions of  the  Act  of  1820  ;  but  it  has  been  de- 
511*]  cided  *that  a  term  is  included  within 
the  word  '  'tenements"  used  in  the  Act.  2  Cow. , 
497.  It  was  there  held  that  the  debtor,  whose 
term  had  been  sold,  might  redeem,  but  that  a 
creditor  cannot,  because  his  judgment  is  not  a 
lien  on  a  term.  This  distinction  arises  out  of 
the  different  phraseology  of  the  3d  and  3d  sec- 
tions of  the  Act.  Untu  the  expiration  of  one 
year,  therefore,  it  is  clear  the  plaintiff  was  en- 
titled to  the  rent,  and  the  purchaser  at  the  sher- 
iff's sale  had  but  an  inchoate  interest.  The  sher- 
iff's deed  was,  in  fact,  executed  in  Apr.,  1823, 
and,  I  apprehend,  according  to  the  doctrine  of 
relation  as  settled  in  this  court,  must  relate  to 
May  2,  1822,  when  the  purchaser  was  entitled 
to  a  deed.  But  suppose  the  deed  to  have  been 
executed  when  it  ought  to  have  been,  that  did 
not  give  the  purchaser  possession.  The  posses- 
sion was  in  the  plaintiff  by  his  tenant,  and  the 
purchaser  could  only  obtain  possession  by  his 
action  of  ejectment,  as  in  other  cases.  In  The 
People  v.  Nelson,  13  Johns.,  344,  Spencer,  J., 
says  :  "Our  practice  is,  not  for  the  sheriff  to 
deliver  possession  ;  he  has  no  authority  for  do- 
ing so.  He  is  commanded  merely  to  sell,  and 
the  purchaser  has  no  more  right  to  enter  after 
his  purchase  than  he  has  to  enter  upon  any 
other  lands  in  the  actual  possession  of  another, 
and  to  which  he  has  title."  The  deed  then 
gave  not  possession  to  the  purchaser,  but  only 
the  right  of  possession,  and  the  attornment  of 
the  plaintiff's  tenant  was  void  by  the  statute, 
until  after  a  recovery  in  an  action  of  ejectment. 

The  sheriff's  deed  operated  as  a  transfer  of 
the  plaintiff's  title,  May  2,  1822,  and  has  the 
same  legal  effect  as  an  actual  assignment  by 
the  plaintiff.  The  purchaser  then  became  en- 
titled to  the  possession  and,  I  apprehend,  to 
the  mesne  profits,  from  that  time,  after  recov- 
ering actual  possession  by  ejectment.  If  the 
purchaser  is  entitled  to  the  mesne  profits,  the 
defendant  in  this  suit  is  liable  to  pay  them,  and 
he,  perhaps,  would  have  a  right  to  be  indem- 
nified by  the  plaintiff,  if  the  defendant  had  paid 
his  rent  to  him.  But  the  plaintiff  not  having 
received  the  rent,  and  the  defendant  being 
liable  to  the  purchaser  for  the  mesne  profits, 
shall  the  plaintiff  be  permitted  to  recover  the 
rent  of  the  defendant,  and  he  be  put  to  his  ac- 
tion to  recover  back  what  he  thus  pays  ?  Sup- 
5 1 2*]  pose  the  *plaintiff  himself  had  been  in 
possession  at  the  time  of  the  sale,  and  contin- 
ued in  possession,  the  purchaser  must  turn  him 
out  by  ejectment,  and  then  might  recover  the 
mesne  profits.  The  equity  of  the  case  is  strong- 
ly with  the  defendant ;  but  having  entered  as 
t«nant  under  the  plaintiff,  can  the  defendant 
now  controvert  the  plaintiff's  title,  or  even  show 
that  it  has  expired?  This  question  is  answered 
by  Ld.  Kenyon  in  England  v.  Blade,  4  T.  R., 
682,  683,  where  he  says  :  "  It  was  certainly 
competent  to  the  defendant  to  show  that  the 
lessor's  title  had  expired,  and  that  he  had  no 
right  to  turn  him  out  of  possession."  This 
was  in  ejectment ;  by  Ld.  Ellenborough,  in 
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Balls  v.  Westwood,  2  Camp.,  11,  in  an  action 
for  use  and  occupation,  decided  that  such  a 
defense  was  inadmissible,  unless  the  tenant  had 
devested  himself  of  the  possession  obtained 
under  the  landlord,  and  commenced  a  fresh 
holding  under  another  person.  "You  may  as 
well  attempt  to  move  a  mountain,"  said  he ; 
"you  cannot  controvert  the  continuance  of  the 
title  of  the  person  under  whose  demise  you 
continue  to  hold."  The  defense  offered  in  that 
case  was,  that  the  plaintiff  had  forfeited  his 
copyhold,  which  had  been  seised  by  the  lord  of 
the  manor,  to  whom  the  tenant  had  since  paid 
rent.  Ld.  Ellenborough  further  said,  that  had 
the  defendant,  upon  the  premises  being  seised 
by  the  lord  of  the  manor,  disclaimed  holding 
of  the  plaintiff,  and  entered  afresh  under  the 
new  landlord,  the  validity  of  the  seizure  and 
the  title  to  the  premises  might  have  been  in- 
quired into.  The  defendant  in  this  case  has 
brought  himself  within  this  decision  ;  for,  im- 
mediately upon  the  sheriff's  sale,  he  took  the 
premises  by  parol  from  the  purchaser.and  upon 
the  deed  being  executed,  he  took  a  lease. 
Though  the  attornment  was  void  as  an  act  to 
devest  the  plaintiff  of  possession, yet  it  may  be 
operative  as  a  disclaimer  of  tenancy  under  the 
plaintiff. 

My  conclusion  on  this  part  of  the  case  is, 
that  the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  rent  for  one  year  after  May  1. 
1821,  and  no  more. 

The  next  question  is,  what  is  the  rule  of 
damages  ?  In  this  action  of  use  and  occupa- 
tion, the  plaintiff  claims  as  much  as  the  prem- 
ises were  reasonably  worth.  The  rule  is  well 
*settled,  that  where  there  has  been  a  [*5 1 3 
tenancy  at  a  specified  annual  rent,  and  the  ten- 
ant hold  over,  it  is  upon  the  former  terms.  5 
T.  R.,  471  ;  15  Johns.,  505  ;  4  Cow.,  350.  In 
this  case,  there  was  an  agreement  between  these 
parties,  by  which  the  defendant  was  to  pay, 
and  did  pay,  a  certain  sum  for  a  period  less 
than  a  year.  It  does  not  appear  to  have  been 
an  annual  rent.  The  judge  was  correct,  there- 
fore, in  receiving  proof  of  the  actual  annual 
value  of  the  premises. 

The  question  as  to  the  deduction  of  the 
ground  rent  was  not  raised  at  the  trial ;  but  if 
it  had  been,  it  cannot  avail  the  defendant.  Had 
he  paid  the  rent,  there  would  have  been  a  good 
set  off  against  the  rent  due  the  plaintiff,  but 
non  constat  that  the  defendant  will  be  obliged 
to  pay  it.  The  plaintiff  is  liable  for  it,  and  may 
have  paid  it. 

According  to  my  views  of  this  case,  I  see  no 
necessity  for  a  new  trial  to  do  justice  between 
the  parties.  The  judge,  in  my  judgment,  was 
correct  in  the  principles  he  laid  down.  The 
only  error  is,  that  the  plaintiff  has  recovered 
for  one  quarter  of  a  year  too  much. 

A  new  trial  must  be  granted  to  correct  this  er- 
ror, unless  the  plaintiff  agrees  to  deduct  the  three 
months'  rent  and  interest  from  the  verdict. 

Landlord  and  tenantr-How  affected  by  assignment 
of  landlord's  interest.  Cited  in-25  N.  Y.,  465;  57  Barb., 
154;  65  Barb..  379;  Edm.,  205;  1  Sandf.,  551;  9  Bos.,  69; 
17  Mich.,  367. 

Holding  over.  Cited  in— 51  N.  Y.,  313 ;  7  Hun,  201 ; 
32  Barb.,  567 ;  3  Rob.,  138 ;  5  Rob.,  261 ;  10  Am.  Rep., 
612. 

Sheriff's  deed.  Cited  in— 22  Wend.,  125 ;  1  Barb.,  517; 
4  Barb.,  126.  162 :  26  Barb.,  401 ;  34  Am.  Dec.,  288 ;  44 
Am.  Dec.,  706  (3  Gilm.,  358). 

Cited  generally— 47  Ind.,  198. 
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HART  ET  AL.  v.  WILSON  ET  AL. 

Evidence — after  Ten  Tears,  Memorandum  of 
Protect  and  Notice  of  Non-Payment,  Admissi- 
ble— Interest  Computed  at  360  Days  to  t/te 
Year.  Usurious. 

After  a  lapse  of  ten  years,  a  written  memoran- 
•  dum,  made  at  the  time  of  the  transaction,  respect- 
ing notice  of  protest  of  a  note,  may  be  read  in  evi- 
dence, as  a  link  in  the  chain  of  test! mony. 

Citations— 20  Johns.,  168 ;  15  Mass.,  380. 

THIS  was  an  action  of  assumpsit  against  the 
defendants  as  indorsers  of  a  promissory 
note,  dated  June  4,  1818,  for  $1,300,  payable 
at  the  Bank  of  Niagara  in  90  days,  tried  at  the 
Erie  Circuit,  in  Apr.,  1828,  before  the  Hon. 
John  Birdsall,  one  of  the  Circuit  Js. 

On  the  trial  of  the  cause,  the  making  and  in- 
dorsement of  the  note  were  shown.  And  after 
proof  of  the  death  of  the  notary  who  officiated 
for  the  bank  at  the  time,  a  memorandum  on 
the  back  of  the  note  signed  by  him  was  read 
in  these  words :  '  'demanded,  protested  and  no- 
tices sent  5th  September,  1818."  A  register  of 
notes  protested  by  the  notary  was  also  pro- 
duced, in  which  the  note  in  question  was  en- 
514*]tered,  under  *date  Sep.  5,  1818,  and 
the  names  and  residences  of  the  indorsers  set 
forth  ;  and  opposite  to  their  names,  in  a  col- 
umn headed  "how  notified,"  was  entered  these 
words:  "by  leaving  notice  at  postofflce."  Two 
witnesses  (Ransom  and  Tracy)  who  were  clerks 
to  the  notary  in  1818,  testified  the  one  that  he 
had  made  all  the  entries  in  the  register  respect- 
ing the  note  in  question  except  the  residences 
of  the  indorsers  ;  that  he  had  a  distinct  recol- 
lection of  the  protest  of  the  note,  and  that  he 
put  the  notices  of  protest  in  the  postoffice;  but 
upon  what  particular  day  he  did  so,  independ- 
ently of  the  memorandum  in  the  register,  he 
could  not  state  ;  the  other,  that  he  recollected 
such  a  note  was  in  the  office;  that  the  resi- 
dences of  the  indorsers  were  inserted  by  him  in 
the  register  ;  that  from  the  entry  being  made 
by  him,  it  was  expressive  to  his  understanding 
that  the  notices  were  made  out  and  addressed 
by  him,  but  independent  of  the  memorandum 
he  could  have  no  recollection  that  the  notices 
were  made  out.  A  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
upon  the  admissibility  of  the  above  testimony, 
and  also  upon  the  effect  of  evidence  given  to 
prove  usury  in  the  discount  of  the  note. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  E.  Griffin,  for  defendants. 

By  the  Court,  Sutherland,  J.  Regular  no- 
tice to  the  defendant  of  non-payment  of  the 
note  by  the  maker  is  clearly  established  by  the 
testimony  of  Ransom  and  Tracy,  and  the  writ- 
ten memorandum  to  which  they  were  properly 
permitted  to  refer.  They  prove  not  only  that 
notice  was  sent  on  the  day  when  it  ought  to 
have  been  given,  but  they  show  the  manner  in 
which  it  was  given.  It  was  sent  by  mail  di- 
rected to  the  defendants  respectively,  at  the 
nearest  postoffice  to  each.  The  note  fell  due 
in  Sep. ,  1818,  and  it  would  be  impossible  after 
such  a  lapse  of  time  to  prove  all  the  particu- 
lars necessary  to  establish  a  legal  notice,  with- 
out the  aid  of  a  written  memorandum  made  at 
•the  time  when  the  services  were  performed. 
WEND.  2. 


The  memorandum  on  the  back  of  the  note,  of 
the  demand,  protest  and  notice  signed  by  the 
•notary,  when  taken  in  connection  [*515 
with  the  other  evidence  in  the  case,  leaves  no 
reasonable  doubt  as  to  the  demand  and  notice. 
HaUidayv.  Martinett,  20  Johns.,  168,  and  Welch 
v.  Bennett,  15  Mass.,  380,  are  precisely  in  point. 
It  is  equally  clear  the  note  was  usurious.  The 
testimony  of  Clark  and  Coffin,  who  were  clerks 
in  the  bank  when  the  note  was  discounted,  es- 
tablish beyond  all  question  that  the  interest 
was  computed  upon  the  principle  of  360  days 
to  the  year,  and  that  such  was  the  uniform 
practice  of  the  bank;  this  is  sufficient  to  make 
out  a  case  of  usury. 

Judgment  for  defendant. 


3  K,  S 
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ALLEN  n.  CROFOOT. 

Slander— Justification— -Privileged   Communica- 
tions. 

Words  spoken  by  a  person  who  has  preferred  a 
criminal  complaint  against  another  in  tne  presence 
of  the  magistrate,  on  the  defendant's  beta?  brought 
before  him  on  a  warrant  averring:  the  truth  of  his 
complaint,  are  not  actionable. 

Citations— 7  Cow.,  725 ;  Bull.  N.  P..  10. 

THIS  was  an  action  of  slander,  tried  at  the 
Onondaga  Circuit  in  Feb.,  1828,  before  the 
Hon.  Enos  T.  Throop,  then  one  of  the  Cir- 
cuit Js. 

The  defendant  had  entered  a  complaint  in 
writing,  under  oath  before  a  justice,  against 
the  plaintiff.  The  plaintiff  was  arrested  on  a 
warrant  and  brought  before  the  justice,  and 
after  perusing  the  complaint,  he  asked  the  de- 
fendant, who  was  present,  if  he  was  guilty;  to 
which  the  defendant  answered  "that  his  shop 
had  been  broken  open,  his  leather  stolen,  and 
his  shoes  cut  to  pieces,  and  he  believed  the  de- 
fendant did  it,  and  that  he  had  reason  to 
believe  that  the  defendant  did  it."  The  plaintiff 
then  asked  the  defendant  whether  he  con- 
sidered himself  under  oath,  to  which  he  an- 
swered that  he  did.  For  the  speaking  of  these 
words  upon  this  occasion  the  action  was 
brought.  The  defendant  contended  on  the 
trial  that  the  words  were  spoken  in  a  course 
of  a  judicial  inquiry  and,  therefore,  were 
not  actionable ;  but  His  Honor,  the  judge, 
charged  the  jury  that  the  words  were  action- 
able, because  the  defendant  was  not,  at  the  time 
of  the  speaking  of  them,  testifying  as  a  wit- 
ness or  complainant ;  and  the  jury  gave  a  ver-. 
diet  for  the  plaintiff  for  $100  damages,  which 
was  now  moved  to  be  set  aside. 
*Mr.  J.  Edwards,  for  defendant.  [*51O 
Mr.  J.  A.  Spencer,  for  plaintiff. 


NOTE.— Slandei — Privileged  communtcatimu. 

Word*  spoken  in  the  course  of  ieoMatire  proceed- 
ings are  privileged.  So  are  words  spoken  by  the 
ludge,  a  party,  his  counsel,  a  juror  or  witness  in  the 
course  of  judicial  proceedinjre,  provided  they  are 
material  to  the  issue.  See  King:  v.  Wheeler,  7  Cow., 
"25,  note. 

On  the  general  subject  of  slander,  see  Moody  v. 
taker,  5  Cow.,  351,  note,  and  other  note*  there  cited ; 
Bullock  v.  Koon,  9  Cow.,-  30,  note,  and  other  note* 
there  cited. 
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By  the  Court,  Marcy,  J.  The  principle  of 
law  involved  in  this  defense  does  not  seem  to  be 
very  clearly  settled.  After  reviewing  the  cases 
on  this  subject,  Starkie.  (Treatise,  Slander,) 
193,  lays  down  the  broad  rule  that  "No  action 
can  be  maintained  for  any  thing  said  or  other- 
wise published  in  the  course  of  a  judicial  pro- 
ceeding, whether  criminal  or  civil;  though  for 
a  malicious  and  groundless  prosecution  an  ac- 
tion and  perhaps  an  indictment  may  be  sup- 
ported, founded  on  the  whole  proceeding." 
This  court,  in  the  case  of  Ring  v  Wheeler,  1 
Cow.,  725,  adopt  the  rule  of  law  laid  down  in 
Buller's  N.  P.,  10,  that  the  defendant  may  jus- 
tify by  showing  that  the  words  were  spoken 
by  him  as  counsel  (and  the  party  has  the  same 
defense),  and  were  pertinent  to  the  matter  in 
question. 

In  this  case,  as  I  understand  it,  the  words 
charged  were  pertinent  to  the  matter  in  ques- 
tion, because  they  were  the  reiteration  of  the 
charge  specified  in  the  complaint  to  which  the 
defendant  had  made  oath.  The  whole  of  this 
case  is  resolved  into  the  question  of  fact,  were 
the  words  spoken  in  the  course  of  a  judicial 
proceeding?  The  parties  were  before  the  mag- 
istrate; the  plaintiff  had  been  brought  there 
on  a  warrant  issued  on  a  charge  preferred 
against  him  by  the  defendant  under  oath;  the 
justice  had  furnished  him  with  the  written 
complaint  against  him,  and  he  was  perusing  it 
when  the  defendant  entered,  and  was  interro- 
gated by  the  plaintiff  on  the  subject  of  the 
charge  he  had  made  against  him.  Under  these 
circumstances  the  defendant  might  have  be- 
lieved that  the  magistrate  was  proceeding  on 
his  complaint,  and  as  the  plaintiff  had  been 
brought  in  to  answer  to  it,  he  might  have  sup- 
posed that  the  plaintiff  had  a  right  to  question 
him,  and  that  it  was  his  duty  to  answer.  When 
an  appeal  was  thus  made  to  him  as  to  the  truth 
of  the  charge  in  presence  of  the  justice  to 
whom  it  had  been  preferred,  and  who  had  the 
matter  before  him,  silence,  he  might  well  sup- 
pose, would  excite  suspicion,  and  subject  him 
517*]  to  the  imputation  of  shrinking  *from 
his  charge  before  the  man  he  had  accused.  If 
he  did  speak,  it  was  natural  to  expect  an  as- 
severation of  his  belief  in  the  charge  he  had 
made  under  oath,  and  an  affirmation  that  he 
had  reason  for  preferring  it. 

There  was  not  probably  a  trial,  strictly  speak- 
ing, going  on  in  the  court  at  the  time  the 
words  were  uttered,  nor  was  that  necessary  in 
order  to  make  the  defense  available.  The  pro- 
ceedings on  complaint  do  not  appear  to  have 
been  brought  to  a  close ;  the  matter  of  the 
complaint  was  then  pending  before  the  magis- 
trate to  abide  his  further  order.  In  my  judg- 
ment, the  question  of  fact  whether  the  words 
were  spoken  in  the  course  of  the  proceeding 
upon  the  complaint  made  by  the  defendant,  or 
under  such  circumstances  that  the  defendant 
had  reason  to  believe,  and  did  in  good  faith 
believe  that  it  was  necessary  for  him  then  to 
repeat  the  charge  contained  in  his  complaint, 
should  have  been  distinctly  submitted  to  the 
jury.  A  new  trial  ought,  therefore,  to  be 
granted,  for  the  misdirection  of  the  judge. 

New  trial  granted. 

Cited  ln-22  Wend.,  411,  421;  ai  Barb.,  471. 
See  4  N.  Y..  91;  31  Barb.,  461. 
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PROVOST  t».  CALDER. 

Action  of  Covenant  for  Rent,  on  a  Privilege  Ap- 
purtenant to  an  Estate — Transfer  of  Estate  to- 
Defendant,  Sufficient  Evidence  to  Charge  Him 
—  Wills  —  Devise  of  Privilege  Reserved  in 
Stream  by  Grantor,  is  Good — Grant — Con- 
struction of  Pleading. 

A  transfer  of  an  estate,  to  which  a  privilege 
granted  by  lease  is  appurtenant,  is  sufficient  evi- 
dence to  charge  him  acquiring  the  principal  estate 
with  rent  as  assignee  of  the  interest  conveyed  by 
the  lease. 

Where,  in  a  grant  of  a  tract  of  land,  the  grantor 
reserves  to  himself  and  his  heirs  the  sole  and  ex- 
clusive right  of  a  stream  of  water  running  through 
the  same,  and  prohibits  the  grantee  from  erecting 
any  hydraulic  works  on  the  stream,  reserving  the 
right  to  himself,  and  such  grantor  subsequently  de- 
mises the  privilege  of  erecting  a  dam  and  using  the 
water  to  a  lessee,  reserving  an  annual  rent,  and  af- 
terwards makes  his  will  and  devises  all  the  privilege 
retained  of  the  water  of  the  stream,  such  devise  is 
good,  and  will  pass  the  rent,  the  whole  estate  of  the 
devisor  in  the  premises  being  given  by  the  will. 

If  the  reservation  in  a  grant  and  the  covenant  of 
the  grantee  taken  together  leave  no  rational  doubt 
of  the  intent  of  the  parties,  then  such  intent  must 
govern  in  the  construction  of  the  grant— as  where 
a  grantor  reserves  the  right  of  a  stream  of  water 
running  through  lands  conveyed,  and  the  grantee 
covenants  not  to  erect  any  water  works  on  the- 
stream,  the  water,  as  well  as  the  land,  is  conveyed,, 
except  the  right  of  using  water-power  upon  the 
premises,  which  is  reserved  to  the  grantor.  Until 
the  exercise  of  the  right,  however,  the  exception 
is  inoperative,  and  the  whole  premises  vest  in  the- 
grantee,  who  may  assert  his  right  against  any  one 
but  the  grantor  or  his  assignee. 

A  notice  of  special  matter  intended  to  be  given  in 
evidence  on  the  trial  of  a  cause  by  a  defendant  in 
the  suit,  may  be  subjoined  to  a  plea  of  non  est  foe-- 
turn in  an  action  of  covenant. 

Citations— 8  Cow.,  206;  2  Stark.  Ev..  437;  5  Serg.  & 
R,,  107;  1  Camp.,  217;  Co.  Litt.,  47  a;  Shep.Touch.r 
79.  80;  n0.  Litt.,  4  a:  Dyer,  264  b;  4  Mod.,  11, 12;  5  Cow., 
219;  8  Johns.,  406: 6  East,  15;  4  Johns.,81;  11  Johns.,191.. 

THIS  was  an  action  of  covenant,  tried  at  the 
Greene  Circuit  in  Sep.,  1825,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 

*The  plaintiff  claimed  to  recover  [*51S 
three  years'  rent  as  due  upon  a  lease  executed 
by  Augustiu  Provost  to  Josiah  Bidwell,  whose 
estate,  it  was  alleged,  had  come  to  the  defend- 
ant by  assignment.  In  the  declaration  it  was 
alleged  that  Augustin  Provost  was  seised  in. 
his  demense  as  of  fee  of  certain  messuages,  ten- 
ements and  freehold,  and  being  so  seised,  he 
conveyed  the  same  in  fee  to  one  Eleazer 
I^nowles,  reserving  to  himself,  his  heirs  and 
assigns, the  sole  and  exclusive  right  to  a  stream 
of  water  running  through  the  same,  and  pro- 
viding that  the  grantee  should  not  erect  or 
build  any  kind  of  water-works  whatever  on 
said  stream  of  water  or  creek,  but  the  same 
was  thereby  reserved  to  the  said  Provost  as 
aforesaid  ;  that  Josiah  Bidwell  afterwards, 
being  seised  of  the  premises,  conveyed  to 
Knowles,  took  a  lease  of  Provost  of  the 
privilege  of  erecting  a  dam  across  the  said 
creek,  with  the  privilege  of  using  the  water 
for  clothier's  business  and  a  carding-machine 
for  the  term  of  20  years,  at  an  annual  rent  of 
$20;  that  afterwards,  by  assignment,  all  the 
interests  of  Bidwell  in  the  demised  premises, 
with  the  appurtenances,  came  to  the  defend- 
ant, who  entered  upon  the  same  and  was  pos- 
sessed thereof  ;  that  Augustin  Provost,  by  his 
last  will  and  testament,  gave  the  demised 
premises  to  the  plaintiff  ;  that  the  executors  of" 
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the  said  will  assented  to  the  bequest,  and  the 
plaintiff  became  possessed  of  the  revision;  and 
that  after  the  accruing  of  her  estate,  three 
years'  rent  became  due  and  was  in  arrear, 
whereby  the  covenant  was  broken.  There  were 
two  other  counts  in  the  declaration,  in  one  of 
which  it  was  alleged  that  Augustin  Provost 
was  seised  of  500  acres  covered  with  water, 
called  the  Busic  Creek,  and  leased  the  same  to 
Bidwell  ;  and  in  the  other,  it  was  alleged  that 
he  was  seised  as  of  fee  of  a  certain  stream  of 
water  and  the  use  thereof,  called  the  Busic 
Creek,  and  being  so  seised,  demised  the  same 
to  Bidwell. 

The  defendant,  after  craving  oyer  of  the 
indenture  to  .'Bidwell,  pleaded:  1.  Non  est 
factum;  2.  That  the  interest  of  Bidwell  did 
not  come  to  and  vest  in  the  defendant;  3.  That 
Augustin  Provost  did  not  make  the  devise  al- 
leged in  the  declaration;  and  4.  That  his  ex- 
ecutors did  not  assent  to  the  bequest:  to  which 
plea  was  subjoined  a  notice  that  the  defendant 
519*]  would  *give  in  evidence  that  Augu?tin 
Provost  was  not  seised  of  500  acres  of  land  un- 
der water,  or  entitled  to  the  use  of  the  stream 
called  Busic  Creek;  that  no  dam  had  been 
erected  across  the  creek,  by  virtue  of  the  de- 
mise or  otherwise;  that  neither  the  rent  or  re- 
version reserved  or  created  by  the  indenture 
to  Bidwell  was  given  or  bequeathed  to  the 
plaintiff  by  Augustin  Provost,  nor  have  his 
executors  assented  to  the  bequest;  and  that 
the  indenture  to  Bidwell  had  never  been  as- 
signed to  the  defendant,nor  had  he  at  any  time 
possessed  the  rights  or  privileges  thereby 
granted. 

On  the  trial  of  the  cause,  the  following  facts 
appeared:  letters  patent  were  shown  to  have 
been  granted  to  Augustin  Provost  for  a  large 
tract  of  land  in  the  County  of  Greene;  Dec.  2, 
1798,  Augustin  Provost  conveyed  in  fee  to 
Eleazer  Knowles  323^  acres  of  land,  excepting 
16  acres  of  land  for  highways;  and  also  ex- 
cepting and  reserving  to  himself,  his  heirs  and 
assigns,  "the  sole  and  only  right  of  the  stream 
of  water  running  through  the  above  demised 
piece  of  land,  and  the  party  of  the  second  part 
is  not  to  erect  or  build  any  kind  of  water-works 
whatsoever  on  said  stream  of  water  or  creek, 
but  the  same  I  hereby  reserve  to  myself  as 
aforesaid."  Previous  to  Feb.,  1814,  Josiah 
Bidwell  had  become  the  owner  of  80  rods  of 
land,  part  of  the  premises  granted  to  Knowles, 
on  which  was  a  fulling-mill  and  carding-ma- 
chine,  which  he  occupied;  in  treaty  with  John 
Morehouse  for  the  sale  of  the  same,  Morehouse 
discovered  that  Bidwell  used  the  water  for  his 
machinery  under  a  verbal  agreement  with 
Augustin  Provost,  and  refused  to  purchase, 
unless  Bidwell  would  procure  a  lease  for  a 
term  of  years;  Bidwell  thereupon  procured  a 
lease  from  Provost,  bearing  date  Feb.  10, 1814, 
whereby  was  demised  to  Bidwell,  for  the  term 
of  20  years,  "  the  privilege  of  erecting  a  dam 
across  the  creek  called  the  Busic  Creek,  at  or 
near  the  fulling-mill  of  Bidwell,  with  the  priv- 
ilege of  using  the  water  of  said  creek  for  the 
purpose  of  carrying  on  the  clothier's  and  full- 
ing business,  and  for  a  carding-machine  or 
machines,"  reserving  an  annual  rent  of  $20. 
The  water  used  for  driving  the  fulling-mill 
and  carding-machine  was  the  privilege  con- 
veyed by  the  lease;  Bidwell  conveyed  the  80 
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rods  of  *land  by  deed  to  Morehouse  [*52O 
and  one  Roe,  and  delivered  the  lease  to  them; 
thev  entered  into  possession,  used  the  water, 
and  paid  rent  to  Provost;  Roe  conveyed  his. 
half  to  Morehouse,  and  Nov.  18,  1819,  More- 
house  sold  the  80  rods  of  land  to  the  defend- 
ant in  this  cause.  There  was  no  assignment 
of  the  lease  to  Morehouse,  Roe  or  Calder. 
Morehouse  stated  that  he  would  have  delivered 
the  lease  to  Calder  when  he  conveyed  the 
premises  to  him,  but  he  forgot  it,  and  after- 
wards it  was  worn  out  in  his  pocket.  Calder 
entered  into  possession  of  the  80  rods,  and  used 
the  water  as  it  had  been  before  used  by  Bid- 
well,  &c.  Morehouse  further  testified  that 
Calder,  previous  to  his  purchase,  had  been  an 
apprentice  to  him  for  several  years,  and  knew 
all  about  the  premises,  and  he  supposed  knew 
that  he,  Morehouse,  paid  rent  to  Provost. 
Morehouse  said  he  would  have  asked,  and  the 
premises  would  have  been  worth  ,$300  or  $400 
more  than  he  sold  for,  if  they  bad  not  been 
subject  to  the  rent.  The  deed  from  Morehouse 
to  Calder  conveys  the  80  rods  of  land  adjoin- 
ing the  Busic  Creek,  together  with  the  appur- 
tenances, &c.  There  is  a  dam  across  the  creek, 
which  was  built  in  1811;  the  distance  from  it 
to  the  fulling-mill  is  about  30  rods;  the  water 
is  conveyed  to  the  mill  bv  means  of  troughs 
and  a  canal.  The  plaintiff  proved  the  will  of 
Augustin  Provost,  containing  a  devise  as  fol- 
lows: "  I  give  and  devise  to  my  said  wife 
Ann  all  the  privilege  retained  of  the  water  of 
Busic  Creek  which  runs  through  my  patents, 
that  is,  what  may  not  have  been  alienated  at 
the  time  of  decease."  Augustin  Provost  died 
in  Jan.,  1821,  and  his  executors  assented  and 
agreed  to  the  bequest  and  devise  made  to  the 
plaintiff.  A  verdict  was  taken  for  the  plaint- 
iff for  the  rent  in  arrear,  subject  to  the  opinion 
of  the  Supreme  Court. 

Mr.  D.  B.  Tallmadge,  for  plaintiff.  The 
devise  to  the  plaintiff  of  all  the  privilege  re- 
tained of  the  water  of  the  creek,  gives  her  a 
right  to  maintain  this  action.  The  defendant 
is  liable  to  the  action,  although  no  formal  as- 
signment of  the  privileges  granted  by  the  lease 
to  Bidwell  was  shown.  The  privilege  of  using 
the  water  was  an  appurtenant  to  the  fulling- 
mill*  that  was  conveyed  to  the  defend- [*5  2 1 
ant,  and  the  title  to  the  incident  passed  by  the 
conveyance  of  the  principal  thing.  Cro.  Jac. . 
121;  Com.  Dig.,  Grant,  E,  9  ;  6 Mod,  1—4  ;  15 
Johns.,  454  ;  5  Serg.  &  R.,  107  ;  1  Johns.  Cas., 
286.  Assignees  are  bound  by  all  covenants  re- 
served in  grants  assigned.  Cruis.  Dig.,  tit. 
Deed,  ch,  4,  sees.  1,  50,  ch.  25,  sees.  22,  29,  24, 
32,  38  ;  1  Eq.  Cas.  Abr.,  27. 

The  defendant  was  not  entitled  to  give  any 
evidence  under  the  notice  attached  to  his  plea. 
Notice  of  special  matter  can  be  given  only  with 
a  plea  of  the  general  issue;  in  covenant  there 
is  no  general  issue. 

Messrs.  Bronk  and  Van  Vechten,  for  de- 
fendant, made  the  following  points  :  1.  By  the 
deed  from  Provost  to  Knowles  all  the  right  and 
title  of  Provost  to  the  use  of  the  water  passed; 
3  Bl.  Com.,  18,  19  ;  11  Johns.,  192  ;  18  Id., 
217  ;  9  East.  15  ;  Shep.  Touch.,  79,  80,  81, 481; 
Plowd.,  19  ;  4  Johns.,  81  ;  8  Id.,  406  ;  5  Co., 
8 ;  Co.  Litt.,  188  a ;  Dyer,  264  b ;  Perk.,  527, 
626.  2.  The  defendant  is  not  estopped  by  the 
lease  to  Bidwell  from  denying  the  right  of  Pro- 
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vost;  3  Saund.,  298;  Shep.  Touch.,  229;  4 
Johns.,  83  ;  1  Camp.  N.  P.,  317  ;  Yelv.,  143  ; 
5  Cow.,  219  ;  Co.  Litt.,  4  b,  3.  The  defendant 
is  not  liable  as  assignee  of  the  lease  ;  1  R.  L. ,  75, 
sec.  10  ;  1  Camp.,  317  ;  Cowp.,  766  ;  4  Johns., 
SS.  4.  The  rent  of  the  lease  is  not  bequeathed 
to  the  plaintiff  by  the  will  of  Augustin  Provost; 
€o.  Litt.  47  a;  Com.  Dig.,  tit.  Rent,  B,  3 ;  3 
Saund.,  303. 

By  the  Court,  Savage,  Ch.  J.  It  was  ob- 
jected on  the  argument,  that  there  was,  prop- 
erly speaking,  no  general  issue  in  the  cove- 
nant; no  evidence  could  be  given  under  the  no- 
tice subjoined  to  the  plea  of  non  estfactum. 
But  this  mode  of  pleading  has  been  long  used, 
and  as  there  is  no  plea  more  appropriate,  we 
have  permitted  it.  Unless  this  plea  be  con- 
sidered the  general  issue  for  the  purpose  of  at- 
taching to  it  a  notice,  the  defendant  in  cove- 
nant must  always  plead  specially.  This  ques- 
tion was  raised  and  discussed,  and  decided  in 
the  case  of  Demarest  v.  Willard,  8  Cow. ,  206, 
though  not  noticed  in  the  report  of  that  case. 
522*]  The  evidence  given  *in  this  case  is  suf- 
ficient to  support  the  verdict  for  the  plaintiff. 
To  prove  the  defendant  assignee,  it  is  enough 
to  show  either  an  assignment,  or  occupancy  of 
the  premises,  or  payment  of  rent  by  him.  2 
Stark.  Ev. ,  447.  In  this  case  there  was  no  act- 
ual assignment  of  the  lease  itself,  but  there 
was  a  conveyance  of  the  title  of  the  original 
lessee,  Bidwell,  through  Morehouse,  to  the 
.ground,  with  the  appurtenances.  But  Bid- 
well  owned  the  land  and  the  mill,  and  having 
acquired  the  water  privilege,  it  passed  as  ap- 
purtenant to  the  mill,  5  Serg.  &  R.,  107.  The 
•case  of  Sotting  v.  Martin,  1  Camp.,  217,  show- 
ing that  a  parol  assignment  of  a  lease  is  void, 
is  not  applicable.  Evidence  that  the  defendant 
had  acquired  the  title  of  Bidwell  would,  un- 
doubtedly, be  sufficient  to  constitute  him  as- 
signee if  he  wished  to  prosecute  for  a  breach 
of  covenant  by  the  lessor  ;  and  if  so,  it  should 
also  subject  him  to  the  duties  and  obligations 
resting  upon  him  in  that  character.  Posses- 
sion alone  is  sufficient  prima  facie  ;  and  to  ex- 
onerate himself  from  his  liability  as  assignee, 
the  defendant  should  show  that  such  is  not  his 
true  character,  but .  that  he  is  under-tenant 
only. 

Another  issue  raiseJ  by  one  of  the  special 
pleas  is,  whether  Augustin  Provost  devised  to 
the  plaintiff  the  demised  premises.  The  will 
.gives  to  her  "  all  the  privilege  retained  of  the 
water  of  the  Busic  Creek,  which  runs  through 
my  patents  ;  that  is,  what  may  not  have  been 
alienated  at  the  time  of  my  decease."  The  will 
was  given  in  evidence.  It  was  shown  also  that 
the  executors  assented  to  the  devise,  and  that 
the  land  conveyed  by  the  testator  to  Knowles 
was  patented  to  him.  In  my  judgment,  the 
words  of  the  will  are  broad  enough  to  em- 
brace the  rent  due  on  the  lease  in  question.  It 
would  have  given  the  property  excepted  and 
reserved  had  it  not  been  leased;  and  giving 
that,  it  must  surely  embrace  the  rents  issuing 
from  it.  Not  that  a  grant  of  a  reversion  would 
carry  the  rent,  the  contrary  is  asserted  in  Co. 
Litt. ,  47  a,  but  the  estate  is  given  to  the  plaint- 
iff ;  that  estate  is  incumbered  by  a  lease,  the 
devisee  takes  it  subject  to  such  incumbrance, 
and  must  be  entitled  to  all  its  benefits.  The 
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language  of  the  will  is,  "all  the  privilege  re- 
tained of  the  "water."  It  is  not  part  of  [*523 
the  estate,  not  the  reversion,  nor  the  rent,  but 
all  the  privilege  ;  that  is  the  whole  estate. 

This  brings  me  to  the  consideration  of  what 
seems  to  me  the  principle  points  in  the  case : 
1.  Whether  the  defendant  is  not  estopped  from 
denying  the  plaintiff's  title  to  the  rent,  or  rath- 
er the  right  of  Augustin  Provost ;  and  2.  If 
such  defense  were  admissible,  whether  Augus- 
tin Provost  had  any  interest  in  the  subject- 
matter  of  the  lease. 

If  I  am  correct  in  the  conclusion  that  the  de- 
fendant is  assignee  of  the  lessee,  and  that  the 
plaintiff  is  the  devisee  of  the  premises  leased, 
then  it  follows  that  the  plaintiff  represents  the 
lessor  and  the  defendant  the  lessee,  each  en- 
joying the  rights  and  subject  to  the  liabilities 
of  the  person  represented.  It  is,  then,  the  fa- 
miliar case  of  lessor  and  lessee,  grantor  and 
grantee  ;  and  no  principle  is  better  settled  than 
that  the  tenant  cannot  dispute  the  title  of  his 
landlord  in  action  founded  upon  the  contract 
between  them.  For  this  no  authority  need  be 
cited.  But  if  it  were  otherwise,  and  the  ques- 
tion was  open,  then  I  will  inquire  what  estate 
passed  to  Knowles,  and  what  was  the  effect  of 
the  exception  and  reservation  in  the  deed. 

It  is  contended  by  the  defendant's  counsel 
that  the  water  passed  with  the  land  to  Knowles; 
that  water  is  not  severable  from  the  land  un- 
der the  water  and,  therefore,  passed  with  it ; 
that  an  exception  must  not  be  of  part  of  the 
thing  granted  such  exception  being  void.  In 
Shep.,  Touch.,  79,  80  ;  Co.  Litt.  47  a,  it  is 
said  that  an  exception  must  not  be  part  of  the 
thing  granted,  but  incident  to  the  grant.  See, 
also,  Dyer,  264  b,  4  Mod.,  11,  12.  Thus  a  man 
cannot  grant  an  estate  and  reserve  a  part  of  it, 
as  a  conveyance  in  fee,  reserving  an  estate  for 
life  ;  he  cannot  grant  black  acre  and  white 
acre,  reserving  white  acre  ;  but  he  may  grant 
a  messuage  with  the  appurtenances,  reserving 
one  of  them.  So,  too,  he  may  grant  a  tract  of 
land,  reserving  all  mines.  But  according  to 
the  doctrine  in  Sheppard,  if  one  grant  all  gold 
and  silver  mines,  reserving  the  silver  mines, 
the  reservation  is  void.  A  grant  of  a  tract  of 
land  reserving  all  mill  sites  is  valid,  and  the 
reservation  is  valid .  So  if  water  may  be  the  sub- 
ject of  a  grant  separate  from  the  land,  a  reser- 
vation* of  the  water,  it  is  said,  re-  [*524 
serves  only  a  piscary.  The  term  land,  in  the 
legal  signification,  comprehendeth  any  ground, 
soil  or  earth  whatsoever,  as  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furzes,  and 
heath.  Co.  Litt. ,  4  a.  If  a  man  grant  aquam 
suam,  the  soil  shall  not  pass,  but  only  a  pis- 
cary. Co.  Litt.,  4  a  ;  5  Cow.,  219.  It  is  also 
a  principle  well  established,  that  exceptions  in 
a  deed  are  to  be  construed  most  favorably  to 
the  grantee.  8  Johns.,  406  ;  9  East,  15.  These 
principles  being  established,  the  deed  in  ques- 
tion must  be  tested  by  them.  The  grant  to 
Knowles  is  of  32&J  acres,  "  excepting  and  re- 
serving to  myself, my  heirs  and  assigns,  the  sole 
and  only  right  of  the  stream  of  water  running 
through  the  above  demised  piece  of  land  ;  and 
the  party  of  the  second  part  is  not  to  erect  or 
build  any  kind  of  water- works  whatsoever  on 
said  stream  or  creek,  but  the  same  I  hereby  re- 
serve to  myself  as  aforesaid."  The  first  ques- 
tion naturally  arising  is:  what  is  excepted?  Is 
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it  a  fishery?  Is  it  the  water  simply,  or  the  priv- 
ilege of  using  it?  In  case  of  doubt,  the  excep- 
tion is  to  be  construed  most  favorably  to  the 
grantee,  if  the  reservation  and  the)  covenant 
of  the  grantee  taken  together  leave  no  room 
for  rational  doubt  of  the  intent  of  the  parties, 
then  such  intent  must  must  govern.  The  grant- 
or reserves  the  right  of  the  stream  of  water, 
and  the  grantee  covenants  not  to  erect  any  wa- 
ter-works on  said  stream,  but  the  same  is  re- 
served to  the  grantor  ;  the  plain  common  sense 
of  which  is,  that  the  grantor  conveys  the  wa- 
ter as  well  as  the  land  for  every  purpose  ex- 
cept the  right  of  using  water-power  upon  the 
premises  granted,  which  right  he  reserves.  So 
the  parties  understood  their  agreement ;  for 
we  find  Bid  well  making  a  contract  with  Pro- 
vost for  the  use  of  the  privilege  reserved,  first 
by  parol  and  afterwards  by  lease. 

There  is  nothing  in  the  cases  cited,  inconsist- 
ent with  the  views  I  have  taken  of  this  case, 
provided  I  am  right  in  the  construction  to  be 
given  to  the  deed  from  Provost  to  Knowles. 

The  case  of  Thompson  v.  Gregory,  4  Johns,, 
81,  shows  that  such  an  exception  in  a  deed  is 
good:  it  is  indeed  said,  that  considered  strictly 
as  an  exception,  it  is  void  for  uncertainty;  but 
this  must  be  taken  in  connection  wilh  what  pre- 
525*]  cedes  *it,  and  then  it  is  merely  that  un- 
til the  grantor  exercises  his  right  and  builds  his 
mills  and  dams,  the  exception  is  inoperative, 
and  the  whole  premises  vest  in  the  grantee,  who 
may  maintain  trespass  against  any  one,  but  the 
grantor  or  his  assignee  by  deed,  who  shall  at- 
tempt to  exercise  the  right  reserved  to  the 
grantor.  The  case  of  Jackson  v.  Lawrence,  11 
Johns.,  191,  shows  that  an  exception  of  mill- 
seats  means  natural  sites  for  mills,  and  not  ar- 
tificial ones.  That  is  not  applicable  here;  for 
the  reservation,  according  to  my  construction, 
applies  to  the  possibility  of  using  the  water  for 
any  kind  of  machinery;  that  question  was  set- 
tled by  the  parties  to  the  lease.  When  the  les- 
see took  the  lease,  he  acknowledged  the  title  of 
the  lessor;  and  the  defendant  coming  in  under 
the  lessee  is  in  no  better  situation.  On  all  the 
points  in  the  case,  therefore,  my  opinion  is  in 
favor  of  the  plaintiff. 

Judgment  for  plaintiff. 

Cited  in-4  Wend.,  523;  11  Wend.,  36;  H.  &  D.,  20;  1 
N.Y.,  108;  55  N.  Y.,  548;  4  Lans.,  61;  20  Barb.,  274:  37 
Barb.,  847;  1  Abb.  N.  S.,  296;  1  Rob,,  274;  2  Hilt.,  316; 
2  Leg.  Obs.,  368;  14  Am.  Hep.,  327  (55  N.  Y.,538). 


PAYNE  «.  J.  LANSING,  Gent.,  one,  &c. 

Commencement  of  Suit — Cause  of  Action  must 
fuive  Arisen — Assignment  of  Judgment. 

On  a  promise  to  take  the  assignment  of  a  judg- 
ment, when  obtained,  and  pay  the  amount  thereof, 
an  action  will  not  lie  until  after  a  tender  of  such  as- 
signment. The  rendition  of  the  judgment  alone 
gives  no  cause  of  action;  and  where  the  defect  ap- 
pears in  the  declaration,  it  may  be  taken  advantage 
of  by  general  demurrer. 

Citations— 3  Johns.,  43;  10  Johns.,  119;  Com.  Dig. 
PI.,  C,  51;  2  Cro.  Jac..  502;  3  Cal.,  286;  19  Johns.,  96;  6 
€ow.,  110. 

"nEMURRER  to  pleadings.  This  was  a  bill 
jJ  filed  against  the  defendant,  one  of  the  at- 
torneys, &c.,  as  of  the  Term  of  Oct.,  1827,  in 
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which  the  plaintiff  declared,  that  Mar.  9,1826, 
the  defendant  promised,  in  consideration  that 
the  plaintiff  would  not  assign  a  certain  judg- 
ment which  he  held  against  G.  Quackenbush, 
obtained  in  the  Washington  C.  P.,  to  one  J.  S. 
B.  that  he,  the  defendant,  as  soon  as  a  judg- 
ment should  be  rendered  in  the  Supreme  Court 
in  favor  of  the  plaintiff  against  Quackenbush 
for  the  amount  recovered  in  the  C.  P.,  would 
take  an  assignment  of  the  same,  and  pay  him 
the  amount  thereof,  exclusive  of  the  costs  in 
the  Supreme  Court.  The  plaintiff  then  avers 
that  in  the  February  Term,  1827,  of  the  Su- 
preme Court,  he  recovered  a  judgment  against 
Quackenbush  in  that  court  on  the  judgment 
rendered  in  the  C.  P.,  and  that  Dec.  4,  1827, 
he  tendered  to  the  defendant  an  assignment  of 
the  judgment  recovered  in  the  Supreme  Court, 
*and  demanded  payment,  which  was  [*52O 
refused.  There  was  a  second  count  in  the  dec- 
laration, varying  from  the  first  only  in  stating 
that  the  promise  of  the  defendant  was  for  the 
additional  consideration  that  the  defendant  bad 
received  of  the  plaintiff  a  certified  copy  of  the 
judgment  in  the  C.  P.  for  the  collection.  The 
defendant  demurred. 

Mr.  J.  W.  Cushman,  for  defendant.  The 
bill  was  filed  before  the  cause  of  action  ac- 
crued. The  defendant  agreed  to  take  an  as- 
signment, and  to  pav.  The  assignment  was 
not  tendered  until  Dec.  4,  1827,  and  the  bill 
was  filed  as  of  the  previous  October  Term.  3 
Johns.,  42;  10  Id.,  119.  Two  considerations 
having  been  laid,  both  being  good,  the  plaint- 
iff should  have  averred  performance  of  each. 
Com.  Dig.Pl.,C,51;  2  Cro.Jac.,502;  3  Cai.,286. 

Mr.  J.  Crary,  for  plaintiff.  The  judgment 
was  in  fact  assigned  Mar.  9,  1826.  The  plaint- 
iff then  delivered  the  certified  copy  of  his  judg- 
ment to  the  defendant,  in  consideration  of 
which  the  defendant  promised  to  pay,  when  a 
judgment  should  be  obtained  in  the  Supreme 
Court.  The  judgment  was  obtained  previous 
to  the  commencement  of  this  suit  and  the  cause 
of  action  accrued.  An  assignment  may  be  by 
parol.  19  Johns.,  96;  6  Cow.,  110.  The  defect, 
if  any,  in  the  declaration,  could  be  taken  ad- 
vantage of  only  by  special  demurrer. 

By  the  Court,  Sutherland,  J.  The  de- 
murrer is  well  taken.  The  bill  is  of  the  Term 
of  Oct.,  1827,  and  yet  it  appears  on  the  face  of 
the  declaration  that  the  cause  of  action  did  not 
accrue  until  Dec.  4,  thereafter.  The  promise 
of  the  defendant,  as  stated  in  the  declaration, 
was,  that  as  soon  as  judgment  should  be  ob- 
tained in  the  Supreme  Court  against  Gerrit 
Quackenbush  upon  a  certain  judgment  in  the 
Court  of  C.  P.  of  Washington  Co.  in  favor  of 
the  plaintiff  Payne  against  said  Quackenbush, 
he,  the  defendant,  would  take  an  assignment 
of  saidjudgment,  and  pay  the  amount.  The 
plaintiff's  cause  of  action  was  not  perfect  until 
he  had  offered  to  assign  this  judgment.  He, 
accordingly,  avers  a  tender  of  such  assignment 
in  *both  counts  of  his  declaration  Dec.[*527 
4,  1827.  His  cause  of  action  then  accrued, 
which  was  two  months  after  the  commence- 
ment of  this  suit.  This  is  a  fatal  objection  on 
general  demurrer.  Cheethamv. Lewis,  3  Johns., 
42;  Waring  v.  Tate».  10  Johns.,  119. 

Judgment  for  defendant  on  demurrer. 

Cited  in-11  N.  Y.,  458;  6  Hun,  538. 


527 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1829 


BAQLEY  «.  OSBORN. 

• 

Release  of  One  of  Two  Joint  Debtors — Party  Re- 
leased, Competent  as  Witness  against  the  other. 

A  release  by  one  to  the  other  of  two  parties  joint- 
ly liable  to  the  payment  of  a  sum  of  money,  and  in 
a  case  where  contribution  might  be  enforced  by  one 
against  the  other,  renders  the  party  released  a  com- 
petent witness  for  the  release  or  in  a  suit  against 
him  alone  by  the  creditor,  although  without  such 
release  the  witness  would  be  directly  interested  in 
the  event  of  the  suit. 

Citations— 1  Esp.,  19,  20;  18  Johns.,  459. 

MOTION  to  set  aside  report  of  referees.  The 
plaintiff  proved  two  promissory  notes 
¥'ven  by  the  defendant  for  $200  and  $1,000. 
he  defendant  offered  to  prove  that  the  notes 
were  delivered  to  a  third  person,  under  an 
agreement  that  the  $200  note  should  be  paid 
by  the  defendant  in  drafts  to  be  made  on  him 
by  the  plaintiff  from  time  to  time,  and  that  the 
payment  of  the  $1,000  note  should  depend  upon 
the  result  of  certain  contracts  made  by  the  par- 
ties whilst  partners  with  certain  merchants  in 
the  City  of  N.  Y. :  if  the  share  of  the  profits 
of  those  contracts  did  not  amount  to  that  sum, 
a  deduction  should  be  made;  and  if  the  plaint- 
iff's share  of  the  loss  was  equal  to  the  amount 
of  the  note,  nothing  should  be  paid;  and  that 
upon  one  contract  alone  the  plaintiff's  share  of 
the  loss  was  about  equal  to  the  amount  of  the 
note.  The  terms  upon  which  the  notes  were 
delivered  he  offered  to  show  by  one  Abijah 
Stone.  The  plaintiff,  the  defendant  and  Stone 
had  been  partners  in  the  tanning  business,  the 
plaintiff  being  interested  one  half, and  the  other 
parties  each  one  quarter  in  the  concern.  The 
business  was  carried  on  in  the  name  of  "Ben- 
net  Osborn,"  the  defendant  in  this  cause.  In 
Dec.,  1925,  the  defendant  agreed  to  purchase 
the  interest  of  the  plaintiff  in  the  concern, and 
give  him  $1,500  for  the  same.  Arrangements 
were,  accordingly,  made  between  them  for  the 
payment  of  the  same.  The  defendant  assumed 
the  payment  of  $300,  gave  one  note  for  $200 
payable  in  90  days,  and  another  for  $1,000 
payable  in  eight  months;  and  the  plaintiff  gave 
a  writing  to  the  defendant,  acknowledging  the 
528*1  *receipt  of  $1,500  in  full  of  all  his  right 
and  title  in  the  concern,  and  promising  to  ex- 
ecute a  quitclaim  deed.  The  notes  and  receipt 
were  delivered  to  Abijah  Stone.  It  appeared 
that  before  the  commencement  of  this  suit,  a 
quitclaim  deed,  executed  by  the  plaintiff  to  the 
defendant,  was  tendered  to  the  defendant,  and 
the  notes  demanded.  The  plaintiff  called  wit- 
nesses to  prove  the  interest  of  Stone,  who  testi- 
fied that  the  parties,  previous  to  the  sale  by  the 
plaintiff  to  the  defendant,  were  interested  in 
the  concern  as  above  stated;  that  after  the  sale, 
the  defendant  and  Stone  continued  to  manage 
the  business,  and  had  each  stated  that  they 
were  partners  in  the  tanning  business;  and  one 
witness  testified  that  Stone  had  stated  that  he 
and  the  defendant  were  concerned  in  all  their 
business;  and  that  the  defendant,  in  answer  to 
an  inquiry  of  the  witness,  had  said  that  he  sup- 
posed it  was  so.  The  declarations  of  Stone 
were  objected  to  by  the  defendant,  but  received 
by  the  referees,  who  decided  that  he  was  an  in- 
competent witness.  Mutual  releases  were  then 
executed  between  the  defendant  and  Stone:  the 
defendant  released  Stone  from  all  claims  and 
demands  which  he  might  have  against  him 
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arising  or  growing  out  of  the  claims  or  de- 
mands of  the  plaintiff,  or  any  recovery  which 
the  plaintiff  might  obtain  in  the  suit  then  pend- 
ing, and  from  all  claims  for  the  costs  of  defend- 
ing the  same;  and  Stone  released  the  defendant 
from  all  liability  to  him  on  account  of  the  suit 
against  the  defendant,  or  anything  in  or  con- 
cerning the  same,  or  the  final  result  or  deter- 
mination of  the  same,  and  released  and  as- 
signed to  the  defendant  all  right  or  interest 
which  he  might  have  had  or  then  had  in  the 
share  or  right  in  the  tanning  business  which 
formerly  belonged  to  the  plaintiff  and  was  car- 
ried on  by  the  parties.  The  referees  still  re- 
fused to  admit  Stone  as  a  witness.  Testimony 
was  then  received  of  payments  made  to  the  de- 
fendant, and  the  referees  made  a  report  in  fa- 
vor of  the  plaintiff  of  $1,099.26. 

Application  was  made  to  set  aside  the  report 
for  the  error  of  the  referees  in  excluding  the 
testimony  of  Stone,  and  on  the  ground  of  newly 
discovered  evidence;  the  facts  and  arguments 
in  relation  to  which  last  point  are  not  stated, 
as  the  decision  of  the  court  is  confined  to  the 
first  ground. 

*Mr.  J.Powers.for  defendant.  StoneP52J> 
was  a  competent  witness  when  released.  Peake, 
155,  170  :  1  Esp.  Cas.  N.  P.,  19  ;  5  Cow.,  160; 
6/d,  373;  2  Bing.,  133;  9  Serg.  &  R.,  382. 
By  suing  the  defendant  alone,  and  not  the  de- 
fendant and  the  witness  jointly,  allowing  there 
was  a  joint  responsibility,  the  plaintiff  waived 
or  relinquished  his  remedy  against  Stone,  both 
at  law  and  in  equity.  18  Johns,  476;  4  Johns. 
Ch.,  569;  1  Pet.,  321. 

Mr.  E.  Williams,  for  the  plaintiff.  Stone 
was  a  partner  of  the  defendant  and,  therefore, 
directly  interested  in  the  event  of  the  suit.  If 
the  plaintiff  recovers,  the  defendant  is  bound 
to  contribute.  If  a  balance  had  been  certified 
in  favoi  of  the  defendant,  the  witness  might 
have  claimed  distribution. 

Parties  to  the  record  cannot  be  witnesses, 
though  only  nominal  parties,  as  trustees  or  ex- 
ecutors. That  a  party  in  interest  shall  not  be 
a  witness,  necessarily  results  from  the  rule  that 
a  party  to  a  suit  cannot  be  a  witness.  Can  it 
be  that  disinterested  witnesses  can  be  manu- 
factured out  of  parties  in  interest  by  the  proc- 
ess of  releases  ?  There  are  interests  which  can- 
not be  got  rid  of  in  this  way;  the  policy  of  the 
law  will  not  permit  it.  2  Johns.,  170  ;  14  Id., 
146  ;  Gilb.  Ev.,  240,  243.  A  witness  who  is 
bound  by  every  obligation  of  honor  and  hon- 
esty to  participate  with  a  defendant  in  case  of 
the  disastrous  result  of  a  suit,  should  not  be 
allowed  to  testify  although  released.  The  court 
will  presume  that  a  witness  thus  released  will 
surrender  his  release  immediately  after  the 
trial.  A  sale  of  the  joint  property  of  the  firm 
by  a  dissolution  of  the  partnership,  might  in- 
juriously affect  the  interests  of  the  witness. 

Mr.  S.  Sherwood,  in  reply.  This  is  not 
like  the  case  of  2  Johns.,  170;  there  the  interest 
of  the  witness  was  such  that  he  could  not  re- 
lease ;  his  release  was  totally  inoperative.  In 
the  case  of  14  Johns.,  146,  the  witness  was  ex- 
cluded because  he  was  directly  interested,  not- 
withstanding his  release.  That  an  interest  like 
the  present  may  be  released  is  fully  established 
by  authority.  Gow,  Part.,  245,  255  ;  4  Johns. 
Ch.,  526  ;  2  Id.,  549.  The  objection  that  the 
release  may  be  surrendered  *after  the  [*53O 
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trial,  applies  to  every  case  where  a  witness  is 
rendered  competent  by  the  execution  of  a  re- 
lease, and  if  allowed,  would  totally  destroy  the 
doctrine  of  releases  by  witnesses. 

By  the  Court,  Marcy ,  /.  I  have  great  doubts 
whether  such  an  interest  was  shown  to  exist  in 
Stone  as  rendered  him  an  incompetent  witness, 
even  if  no  releases  had  been  interchanged  be- 
tween him  and  the  defendant.  The  acknowl- 
edgments of  Stone  (which  should  not  have  been 
received)  and  those  of  the  defendant  were 
proved  to  show  the  interest  of  the  former. 
They  had  several  times  stated,  after  the  plaint- 
iff had  sold  his  share,  that  they  were  partners 
in  the  tanning  business.  This  fact  was  no  evi- 
dence of  an  interest  in  the  subject-matter  of  the 
suit.  The  partnership  might  exist  without 
Stone's  being  a  party  to  the  sale  of  the  plaint- 
iff's share  in  the  concern.  Before  this  sale,  he 
was  interested  in  the  business  to  the  amount  of 
one  fourth;  and  even  if  his  share  was  enlarged 
(a  fact  which  was  not  proved),  it  might  well 
have  happened  without  creating  any  responsi- 
bility on  his  part  arising  from  the  sale  of  Bag- 
ley's  interest  in  the  copartnership.  The  execu- 
tion of  the  papers  in  relation  to  this  sale  in  the 
name  of  the  defendant  alone ;  the  making  Stone 
the  depositary  of  them ;  the  tendering  of  a  quit- 
claim deed,  given  in  pursuance  of  the  purchase, 
executed  to  Bennet  Osborn,  and  not  to  Osborn 
and  Stone,  to  whom  it  is  now  alleged  the  sale 
was  made  under  the  firm  of  Bennet  Osborn,  are 
circumstances  very  strong  to  show  that  the 
plaintiff  sold  his  share  in  the  tannery  to  Ben- 
net  Osborn  individually,  and  not  to  Stone  and 
Osborn,  under  the  name  of  Bennet  Osborn;  and 
the  declaration  and  acknowledgments  proved 
are  not  incompatible  with  this  fact.  That  Stone 
was  jointly  concerned  in  the  purchase,  appears 
to  me  to  be  a  mere  suggestion,  unsupported  by 
proof,  and  it  should  not  have  been  listened  to 
by  the  referees.  1  Esp.,  19,  20. 

But,  assuming  that  Stone  was  a  party  to  the 
contract  pursuant  to  which  the  notes  were 
given,  the  interest  which  he  had  in  the  event 
of  the  suit  was  reached  and  removed  by  the  re- 
leases. The  plaintiff,  by  proceeding  against 
Osborn  and  recovering  a  judgment  against  him, 
581*]  would  be  precluded  *from  a  resort  to 
Stone,  who  would  be  discharged  from  all  lia- 
bility to  the  plaintiff.even  if  he  had  united  with 
the  defendant  in  giving  the  notes.  This  prin- 
ciple is  clearly  established  in  the  case  of  Robert- 
son v.  Smith,  18  Johns.,  459.  It  is  a  necessary 
consequence  of  this  doctrine  that  the  partner- 
ship property,  as  such,  would  not  be  liable  on 
the  execution  to  satisfy  the  judgment  which 
might  be  recovered  against  the  defendant.  Al- 
lowing, therefore,  the  demand  for  which  the 
suit  was  brought  was  really  due  from  the  de- 
fendant and  Stone,  and  that  Stone  would  have 
been  liable  to  contribute  to  the  defendant  one 
half  of  the  damages  and  costs,  which  might 
be  recovered  against  him,  and  that  thus  he  was 
directly  interested  before  the  release  in  reduc- 
ing the  amount  of  the  plaintiff's  recovery,  the 
release  of  the  defendant  removed  this  interest. 
The  judgment  could  not  have  been  satisfied  out 
of  his  property,  and  he  was  discharged  from 
all  liability  to  contribute. 

It  was  urged,  on  the  part  of  the  plaintiff,  that 
Stone  was  still  interested  notwithstanding  the 
WEND.  2. 


release,  because  an  execution  on  the  judgment 
recovered  in  the  suit  against  the  defendant 
might  be  levied  on  the  joint  property,  and  the 
defendant's  right  and  share  therein  sold.  This 
objection  does  not  appear  to  me  to  be  well 
founded.  If  such  a  result  constituted  a  dis- 
qualifying interest,  every  man  who  holds  prop- 
erty jointly  with  a  defendant  would  be  an  in- 
competent witness  for  him,  however  discon- 
nected he  might  be  with  the  transaction  on 
which  the  suit  was  brought.  Because  the  prop- 
erty in  which  he  had  a  joint  interest  with  the 
defendant.to  the  extent  of  the  defendant's  right 
in  it,  after  satisfying  the  partnership  claims, 
might  be  seized  to  satisfy  any  judgment  which 
should  be  recovered  against  the  defendant,  it 
is  not  an  objection  to  the  competency  of  a  wit- 
ness. Such  objection  does  not  appear  to  me  to 
be  well  founded  in  reason,  nor  can  I  find  that 
it  has  been  recognized  by  authority. 

I  am,  therefore,  of  opinion  that  the  report  of 
the  referees  in  this  case  ought  to  be  set  aside, 
on  the  ground  of  the  improper  exclusion  of 
Stone  as  a  witness.  This  decision  renders  it 
unnecessary  to  examine  the  question  as  to  the 
newly  discovered  evidence. 

Motion  granted. 

Cited  in— 20  Wend.,  320 ;  21  Weod.,  137 ;  5  Hill,  88. 
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Agreement  to  Convey — Action  of  Covenant  for 
Breach — Pleading  —  Condition  —  Tender  and 
Demand. 

In  an  action  for  not  conveying:  a  lot  of  land, which 
the  covenantor  had  agreed  to  convey,  when  and  as 
soon  as  the  covenantee  paid  a  certain  note,  offer  of 
payment  and  a  demand  of  a  deed  must  be  averred. 
Ignorance  of  the  covenantee  of  the  residence  of  the 
covenantor,  previous  to  a  conveyance  of  the  lot  to 
another,  is  no  excuse  for  not  making  such  tender 
and  demand. 

Citation— 20  Johns.,  15. 

"REMURRER  to  pleadings.  The  declaration 
JJ  is  on  a  covenant  bearing  date  Jan.  28,  1824, 
whereby  the  defendant,  after  reciting  that  he 
had  received  the  plaintiff's  note  for  $223.20, 
promised  and  agreed  to  give  and  deliver  to  the 
plaintiff  or  his  heirs  a  deed  of  a  certain  lot  of 
land  situate  in  the  Village  of  Fredonia,  when 
and  as  soon  as  the  plaintiff  should  pay  or  cause 
to  be  paid  to  him  the  said  note  in  full.  After 
setting  forth  the  covenant,  the  plaintiff  avers, 
that  at  the  time  of  making  of  the  contract  the 
parties  both  resided  in  the  Village  of  Fredonia; 
that  on  the  day  next  after  the  making  of  the 
contract,  the  defendant  left  the  Village  of  Fre- 
donia, and  went  to  parts  unknown  to  the  plaint- 
iff: that  Feb.  12,  1825.  at  Ballston,  the  defend- 
ant sold  and  conveyed  the  lot  to  one  Oren  Sage, 
and  thereby  rendered  himself  unable  to  perform 
his  covenant.  The  plaintiff  avers  a  readiness 
and  willingness  on  his  part,  at  all  times,  to  pay 
the  note  and  receive  a  conveyance.  The  de- 
fendant pleaded,  admitting  that  he  left  the  Vil- 
lage of  Fredonia,  as  alleged  in  the  declaration, 
but  alleging  that  he  left  the  same  publicly. 
with  the  intention  of  going  to  Ballston  to  re- 
side, where  he  went  and  resided  until  at  and 
after  Feb.  12,  1825,  of  which  the  plaintiff  had 
knowledge;  that  on  the  day  last  mentioned,  he 
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conveyed  the  lot  in  question  to  Oren  Sage,  but 
under  an  express  agreement  that  the  same 
should  be  conveyed  to  the  plaintiff  on  payment 
of  the  note  specified  in  the  agreement,  which 
note  was  transferred  to  Oren  Sage ;  that  the 
plaintiff  had  notice  of  such  conveyance  and 
agreement :  that  payment  of  the  note  was  de- 
manded, and  a  conveyance  offered  by  Oren 
Sage  to  the  plaintiff,  who  declined  to  pay  the 
note,  and  requested  Oren  Sage  to  make  sale  of 
the  land  to  some  other  person.  The  plaintiff 
replied  that  he  had  no  knowledge  of  the  re- 
moval of  the  defendant  to  Ballston,  and  of  his 
residence  there,  until  after  the  conveyance  to 
Oren  Sage;  that  he  never  had  notice  that  Oren 
Sage  held  the  note,  and  that  he  might  have  a 
533*]  conveyance  of  the  *lot  by  paying  the 
note  to  Oren  Sage  ;  that  he  never  refused  to 
pay  the  note  and  take  a  conveyance,  and  that 
he  never  requested  Oren  Sage  to  sell  the  land 
to  some  other  person.  The  defendant  demurred. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
declaration  is  bad.  There  should  have  been  an 
averment  of  payment  or  offer  of  payment,  and 
tender  of  deed  to  be  executed  by  defendant. 
The  note  was  payable  instanter  after  being 
made.  No  deferred  day  of  payment  being 
specified, and  not  being  paid, the  defendant  had 
a  right  to  convey  to  another.  C  Cow.,  13  ;  3 
Johns.,  146;  9  Id.,  126;  10  Id.,  203;  20  Id.,  15. 
The  plaintiff's  knowledge  of  the  defendant's 
residence  was  not  traversable. 

Mr.  S.  Beardsley,  for  plaintiff.  Admit- 
ting the  covenants  to  be  dependent,  the  plaint- 
iff shows  a  good  excuse  for  not  paying  the 
note  ;  not  knowing  where  to  make  a  tender, 
until  after  the  defendant  had  conveyed  to  an- 
other. 1  Chit..  318. 

By  the  Court,  Savage,  Ch.  J.  The  material 
question  is  upon  the  declaration.  The  pay- 
ment of  the  money,  being  a  condition  preced- 
ent, it  is  contended  that  the  plaintiff  should 
have  averred  an  offer  to  pay;  and  that  he  does 
not  excuse  himself  by  averring  a  sale  of  the 
land  by  the  defendant  to  Oren  Sage. 

This  case  is  the  same  in  principle  as  that  of 
Robb  v.  Montgomery,  20  Johns.,  15.  The  par- 
ties are  reversed,  but  that  does  not  change  the 
principle.  The  note  here  is  tantamount  to  an 
absolute  promise  to  pay  the  amount,  and  the 
defendant  covenants  that  on  payment  he  will 
convey.  In  that  case,  the  action  was  brought 
on  the  covenant  to  pay  the  money,  and  the  de- 
fense was,  that  the  plaintiff  had  incapacitated 
himself  to  convey  and,  therefore,  the  defend- 
ant refused  to  pay.  There  was  no  offer  to  pay 
on  receiving  the  deed;  no  demand  of  a  deed. 
The  facts  of  a  conveyance  to  a  trustee,  with 
notice  of  his  readiness  to  perform,  were  before 
the  court  in  that  case,  but  are  not  in  this  case, 
when  considering  the  sufficiency  of  the  dec- 
laration. Here,  the  broad  question  is  put, 
whether  a  party,  who  had  contracted  to  con- 
534*]  vey  to  *the  plaintiff  certain  premises 
and  conveys  them  to  another,  is  liable  to  pay 
damages  to  the  plaintiff,  though  the  plaintiff 
never  offered  to  perform  a  condition  precedent 
on  his  part.  This  precise  question  is  answered 
by  the  propositions  which  Ch.  J.  Spencer  lays 
down  in  the  conclusion  of  the  case  of  Robb  v. 
Montgomery.  He  says,  that  when  the  payment 
and  conveyance  are  to  be  simultaneous  acts,  then 
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there  must  be  an  existing  capacity  in  the  one 
who  is  to  convey,  to  give  a  good  title  ;  but 
where  the  payment  is  to  precede  the  convey- 
ance, it  is  no  excuse  for  non-payment  that 
there  is  not  a  present  existing  capacity  to  con- 
vey a  good  title,  unless  the  party,  whose  duty 
it  is  to  pay,  offers  to  do  so,  on  receiving  a  good 
title,  and  then  it  must  be  made  to  him.  Ac- 
cording^ to  the  principle  above  laid  down,  the 
plaintiff  in  this  case,  being  obligated  to  pay,  be- 
fore he  could  demand  a  deed,  should  have 
made  the  offer  of  payment  and  demanded  a 
deed.  The  absence  of  the  defendant  from  the 
place,  where  the  contract  was  made,  is  no  ex- 
cuse); for  though  the  plaintiff  did  not  know 
where  the  defendant  was  when  he  sold  the 
lot  in  question,  yet  he  did  know  before  suit 
brought ;  and  though  the  defendant  had  de- 
vested  himself  of  the  title,  yet  had  an  offer  of 
payment  and  demand  been  made,  he  might 
have  been  revested  with  the  title,  so  as  to  have 
fulfilled  his  contract.  In  my  judgment,  there- 
fore, the  declaration  is  bad,  and  the  defendant 
is  entitled  to  judgment  on  the  demurrer,  with  leave 
to  plaintiff  to  amend. 

Cited  in— 21  Wend.,  375 :  5  Hill,  115 ;  50  N.  Y.,  43. 


GORHAM  v.  IVES. 

Slander — Charge  of  Crime — Slander  Lies,  though 
Charge  is  not  Direct  and  Positive. 

An  action  of  slander  may  be  brought  for  the 
charge  of  a  crime,  though  not  couched  m  direct  and 
positive  terms ;  the  imputation  of  a  crime  may  be 
as  effectually  made  by  way  of  interrogation  as  by 
an  affirmative  allegation. 

If  the  word  spoken,  in  connection  with  the  cir- 
cumstances of  the  case,  leave  no  reasonable  doubt 
that  it  was  the  intention  of  the  defendant  to  im- 
press upon  the  minds  of  the  hearers  the  belief  that 
a  forgery  had  been  committed  by  the  plaintiff,  an 
action  lies. 

TVEMURRER  to  pleadings.  The  action  is 
-LJ  slander.  In  the  commencement  of  the  dec- 
laration it  is  averred  that  the  defendant  had 
become  possessed  of  a  promissory  note,  bear- 
ing date  Aug.  27,  1825,  made  by  William  Er- 
win  and  James  Erwin,  payable  to  William 
McMurray  or  order,  for  $51.84,  payable  four 
months  after  date.with  interest  from  date  (the 
*latter  words  being  interlined), which  [*535 
had  been  indorsed  to  the  plaintiff  ,jand  who  had 
collected  the  amount.  In  the  second  count  of 
the  declaration  it  is  alleged  that  in  a  certain 
discourse  which  the  defendant  had  with  Elias 
R.  Parmelee  and  divers  other  citizens  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing the  note  and  the  interlineation  therein 
made,  the  defendant,  after  showing  the  note, 
spoke  and  published  these  words  :  "The  note 
is  in  Edward  A.  Cook's  handwriting,  and  the 
words  at  the  end  of  the  note,  '  with  interest 
from  date,'  are  in  a  different  handwriting;  the 
note  has  only  passed  through  the  hands  of  Cook, 
McMurray  and  Gorham,  and  these  words  must 
have  been  put  there  by  one  of  them.  The 
signers  of  the  note  say  the  words  were  put 
there  since  they  signed,  and  I  have  shown  the 
note  to  a  number  of  persons,  Reid  and  others;" 
and  then  addressing  Elias  R.  Parmelee,  pro- 
ceeded :  "Do  not  you  think  it  is  Gorham's 
handwriting?"  and  that  Parmelee  having  asked 
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the  plaintiff  to  explain  himself,  and  what  he 
meant,  the  defendant  replied,  "time  will  show." 
In  the  third  count  of  the  declaration  it  is  al- 
leged, that  in  a  certain  other  discourse  the  de- 
fendant, after  taking  from  his  pocket  the  note 
set  forth  in  the  commencement  of  the  declara- 
tion, and  showing  the  same  to  sundry  citizens, 
spoke  these  words:  "This  note  has  been  al- 
tered after  it  was  signed;"  and  being  asked  by 
one  of  the  bystanders  if  he  knew  by  whom  it 
had  been  done,  he  replied  that  "  I  do  not,  but 
I  have  shown  it  to  some  persons,  and  they  say 
that  the  addition  at  the  end  of  the  note  was  in 
Shubael  Gorham's  handwriting,"  and  added, 
"  that  one  of  the  signers  would  swear  that  the 
note  that  he  signed  was  not  written  payable 
with  interest,  for  he  refused  to  sign  such  an  one;" 
and  on  being  asked  by  one  of  the  persons  pres- 
ent, "if  Gorham  would  commit  forgery,"  the 
defendant,  holding  out  the  note,  replied,  "You 
can  see  for  yourselves."  To  these  counts  the 
defendant  demurred. 

Mr.  H.  P.  Hunt,  for  defendant.  The  words 
laid  in  the  2d  and  3d  counts  are  not  actionable 
in  themselves.  5  Johns.,  188:  3  Bos.  &  P.,  372; 
3  Stark..  Slander,  57;  1  Vent.,  3;  3  Leon.,  138. 
536*]  *The  innuendos  are  not  justified  by 
the  words  as  laid:  their  office  is  not  to  enlarge, 
but  to  point  the  words.  1  Saund.,  343,  n,  4;  8 
Johns.,  109;  1  Chit.  PL,  383;  Stark.,  Slander, 
302;  6T.  R,  694. 

Those  counts  are  defective  on  demurrer, 
though  they  might  be  considered  good  after 
verdict  on  motion  in  arrest  of  judgment.  3 
Cow.,  237;  6  Id.,  76;  Stark.,  Slander,  44-56; 
Id.,  310. 

The  averment  of  the  intent  with  which  the 
words  were  spoken  is  (as  this  question  is  now 
presented)  matter  of  law,  and,  therefore,  not 
admitted  by  the  demurrer.  Stark.  Slander, 
44;  Hob.,  46;  4  Bac.,  131,  Demurrer,  N. 

Mr.  J.  L.  Viele,  for  plaintiff,  cited  Bac. 
Abr.,  tit.  Slander,  B,  4,  6;  1  Rolle  Abr.,  66;  2 
Wils.,  87  ;  Cro.  Eliz.,  348  ;  2  Lev.,  150  ;  Ld. 
Raym.,  1185,  to  show  that  the  words  were  ac- 
tionable, and  insisted  that  if  the  court  would 
consider  those  counts  good  after  verdict,  they 
would  not  prevent  the  cause  from  going  to  a 
jury  for  the  purpose  of  letting  them  pass  on 
the  intent  with  which  the  words  were  spoken. 

By  the  Court,  Sutherland,  Ch.  J.  I  am  of 
opinion  that  both  counts  are  good.  The  words 
used  by  the  defendant  necessarily  imply, when 
taken  in  connection  with  the  colloquium,  that 
the  words  "  with  interest  from  date"  had  been 
forged  and  added  to  the  note  after  its  signa- 
ture; and  the  inquiry  by  the  defendant  in  the 
2d  count  of  Parmelee,  "if  he  did  not  think  the 
addition  was  in  Gorham's  handwriting,"  and 
his  declaration  in  the  3d  count  that  ne  had 
showed  it  to  some  persons  who  said  "the  addi- 
tion was  in  Shubael  Gorham's  handwriting," 
leave  no  reasonable  doubt  that  it  was  the  in- 
tention of  the  defendant  to  impress  upon  the 
minds  of  the  persons  whom  he  addressed,  the 
belief  that  the  forgery  had  been  committed  by 
Gorham.  The  charge  need  not  be  couched  in 
direct  and  positive  terms.  The  imputation  of 
crime  may  be  as  effectually  made  by  way  of  in- 
terrogation as  by  an  affirmative  allegation.  The 
only  inquiry  is  whether,  according  to  the  natu- 
ral and  fair  construction  of  the  language  used 
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by  the  defendant  (taken  In  connection  with 
the  preliminary  circumstances  stated  by  way 
of  colloquium),  the  persons  in  whose  presence 
*and  hearing  the  language  was  used  [*537 
had  a  right  to  believe  that  it  was  the  intention 
of  the  defendant  to  charge  the  plaintiff  with 
the  commission  of  a  criminal  offense.  Such 
was  obviously  the  intention  of  the  defendant 
in  this  case. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  plead  on  payment  of  oosts. 

Cited  in— 19  Wend.,  300 ;  23  Barb.,  687 ;  5  How.  Pr.. 
176 ;  23  Ind-,  871 ;  27  Ind.,  530 ;  13  Minn..  253. 


JACKSON,  ex  dem.  J.  &  D.  GEE,  «.  OLTZ. 

Military  Bounty   Lands — Sale  of  the  "Survey 
Fifty  Acres"  by  Surveyor-  General—  Validity  of. 

The  sale  of  the  survey  fifty  acres  by  the  Surveyor- 
General  in  the  lota  in  the  military  tract,  under  a  six 
weeks'  notice,  commenced  previous  to  the  expira- 
tion of  the  time  limited  for  the  payment  of  the  ex- 
pense of  survey,  was  good  and  valid. 

Citations— Act,  sess.  13,  ch.  69, 1790;  sees.  14,  ch.42 
1791 ;  Act.  March  22. 1791. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Cortland  Circuit  in  Jan.,  1828,  before  the 
Hon.  Samuel  Nelson,  one  of  the  Circuit  Js. 

Letters  patent  were  produced  to  J.  Gee,  one 
of  the  lessors  of  the  plaintiff,  for  lot  No.  21, 
Virgil,  bearing  date  July  8, 1790,  granted  under 
and  in  pursuance  of  the  Act  of  the  Legislature 
of  this  State,  to  carry  into  effect  the  concurrent 
resolutions  of  the  Legislature  for  granting  cer- 
tain lands  promised  to  be  given  as  bounty 
lands,  passed  Apr.  6,  1790  ;  and  the  defendant 
was  admitted  to  be  in  possession  of  50  acres  of 
the  said  lot,  commonly  called  the  "  survey  fifty 
acres. " 

The  defendant  produced  a  deed  of  the  prem- 
ises in  question  from  Simeon  De  Witt,  Sur- 
veyor-General of  the  State  of  N.  Y.,  to  Robert 
Dill,  bearing  date  July  21,  1792.  This  deed  re- 
cites that  the  conveyance  was  made  by  virtue 
of  the  power  and  authority  conferred  on  the 
grantor  by  the  Act  above  referred  to.  passed 
Apr.  6,  1790,  and  by  another  Act  passed  Mar. 
22,  1791 ;  he  having,  for  the  non-payment  of 
the  sum  of  forty-eight  shillings  as  a  compensa- 
tion for  his  services  and  expenses  as  Surveyor- 
General,  in  marking,  numbering  and  surveying 
lot  No.  21,  Virgil,  exposed  to  sale  fifty  acres  01 
the  lot  at  public  vendue,  after  giving  notice 
thereof  as  by  the  Act  is  required,  and  struck 
off  the  same  to  the  grantee.  The  defendant 
then  showed  himself  in  possession  under  the 
title  thus  conveyed  to  Dill.  The  judge  ruled 
that  the  defense  set  up  was  insufficient  to  bar 
the  plaintiff's  right  of  recovery  ;  to  which  the 
defendant  excepted.  The  jury  *found  [*53K 
a  verdict  for  the  plaintiff,  which  was  now 
moved  to  be  set  aside. 

Mr.  J.  Edwards,  for  defendant,  relied  on 
the  provisions  of  the  two  statutes  under  which 
the  sale  of  the  Surveyor-General  bad  been  had, 
and  the  conveyance  executed  to  Robert  Dill. 
Stats.,  Greenl.  ed..Vol.  II.,  p.  888,  sec.  4,  passed 
Apr.  6,  1790.  and  2  Id.,  p.  369,  sec.  6,  passed 
Mar.  22,  1791. 

.'/-.  J.  A.  Spencer,  for  plaintiff.  The  is- 
suing of  the  letters  patent  July  8,  1790,  is  con- 
clusive evidence  that  the  expenses  of  the  sur- 
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vey  had  been  paid  by  the  patentee,  if  any  had 
occurred  ;  and  if  they  subsequently  occurred, 
they  could  not  be  charged  on  the  land  which 
had  been  granted  without  condition  or  reser- 
vation. The  rights  of  the  soldiers  were  vested 
under  previous  resolutions  of  the  Legislature. 
The  Act  of  1790  only  located  the  premises,  and 
•cannot  be  considered  as  part  of  the  contract, 
subject  to  the  provisions  of  which  the  soldiers 
must  be  considered  to  have  taken.  If  the  grant 
was  improvidently  made,  it  could  only  be 
avoided  by  scire  facias,  &c.  10  Johns.,  23. 

By  the  Act  of  1790,  the  Surveyor-General 
was  not  authorized  to  sell  the  "  survey  fifty 
acres,"  unless  the  expense  of  survey  remained 
unpaid  for  two  years  after  the  issuing  of  the 
respective  patents,  and  then  he  was  required  to 
give  six  weeks'  notice.  By  the  Act  of  1791,  he 
was  authorized  to  sell  the  "  survey  fifty  acres  " 
in  every  lot  on  which  the  expense  remained 
unpaid  after  July  1,  1792.  Thus,  though  he 
was  authorized  to  sell  at  an  earlier  day,  he  was 
not  discharged  from  giving  six  weeks'  notice  ; 
and  yet,  in  21  days  after  the  limitation  for  the 
payment,  the  land  in  this  case  was  sold.  A  no- 
tice commenced  previous  to  the  default  was 
improper.  Besides,  the  Act  of  1792  was  inop- 
erative and  void,  being  subsequent  to  the  Act 
of  1790,  under  which  the  rights  of  the  soldier 
had  attached. 

Mr.  Edwards,  in  reply.  The  Act  of  1790, 
under  which  the  rights  of  the  soldier  attached, 
-expressly  provided  that  the  expense  of  survey 
should  be  a  charge  upon  each  lot.  It  was, 
therefore,  a  part  of  the  contract,  and  whatever 
-539*]  rights  he  acquired  *under  that  A*ct  were 
subject  to  the  charges  imposed  by  it.  In  the 
deed  of  the  Surveyor-General,  a  public  officer, 
it  is  alleged  that  notice  of  sale  was  given  as  by 
the  Act  is  required  ;  and,  although  the  sale  was 
in  21  days  after  the  limitation  of  the  time  of 
payment,  non  constat  that  six  weeks  notice  was 
not  given.  The  notice  probably  commenced 
previous  to  July  1,  1792,  and  such  notice  com- 
plied with  the  requisitions  of  the  statute. 

By  the  Court,  Marcy,  J.  The  Act  of  the 
Legislature,  sess.  13,  ch.  59,  1790,  by  virtue  of 
which  the  patent  was  issued,  directed  the  Sur- 
veyor-General to  survey  the  lands  which  had 
been  promised  as  bounty  to  the  soldiers  in  the 
line  of  this  State  into  lots,  and  fifty  acres  in 
one  of  the  corners  of  each  lot  was  declared  to 
be  subject  to  the  payment  of  forty-eight  shil- 
lings, as  a  compensation  to  the  Surveyor-Gen- 
eral for  his  services  and  expenses  in  marking, 
numbering  and  surveying  each  lot.  It  was 
further  provided  in  that  Act,  that  if  the  said 
sum  of  forty-eight  shillings  should  remain  un- 
paid for  the  term  of  two  years  next  after  issu- 
ing the  patents,  the  Surveyor-General  should 
sell  the  fifty  acres  at  public  vendue,  after  giv- 
ing six  weeks  notice,  and  apply  the  money 
arising  from  such  sales  to  pay  the  expenses  of 
the  surveys. 

In  1791  the  Legislature  made  a  further  reg- 
ulation relative  to  the  sale  of  the  fifty  acres  in 
each  lot,  subject  to  the  expenses  for  the  sur- 
vey. Sess.  14,  ch.  42,  1791.  The  fifty  acres 
were,  by  the  last  Act,  directed  to  be  sold  out 
-of  one  of  the  corners  of  each  lot  on  which  the 
forty-eight  shillings  should  remain  unpaid  after 
July  1,  1792. 
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It  appears  from  the  recital  in  the  Surveyor- 
General's  deed,  that  he  sold  and  conveyed, 
July  21,  1792,  to  Robert  Dill  the  premises  in 
question  as  the  "  survey  fifty  "  of  lot  No.  21, 
in  Virgil,  for  the  non-payment  of  the  forty- 
eight  shillings,  the  expense  of  survey,  after 
giving  notice  according  to  the  requirement  of 
the  first  mentioned  Act. 

It  is  true  that  the  patent  under  which  the 
plaintiff  derived  title  to  the  premises  in  ques- 
tion, and  which  bears  date  July  8,  1790,  was 
for  the  entire  lot ;  yet,  to  ascertain  its  effect, 
we  must  look  to  the  Act  by  virtue  of  which  it 
was  issued.  By  *the  4th  section  of  that  [*54O 
Act,  fifty  acres  in  one  of  the  corners  of  each 
lot  is  declared  to  be  subject  to  a  charge  for  the 
expenses  of  survey,  and  provision  is  made  for 
the  sale  of  these  fifty  acres,  in  case  the  expen- 
ses are  not  paid.  The  soldier,  therefore,  took 
the  whole  lot  under  the  patent,  with  fifty  acres 
in  one  of  its  corners,  subject  to  a  defeasance. 
The  Act  directed  the  Surveyor-General  to  sell, 
after  six  weeks'  notice,  if  the  expenses  should 
remain  unpaid  for  two  years  after  issuing  the 
patent.  It  is  contended,  on  the  part  of  the 
plaintiff,  that  the  patentee  had  two  years,  by 
the  terms  of  the  contract,  implied  in  the  law, 
for  the  payment  of  the  charge  on  the  lot,  and 
that  it  was  not  competent  for  the  Legislature 
to  authorize,  at  the  succeeding  session,  a  change 
in  the  time  and  manner  of  the  sale,  so  as  to  re- 
quire the  patentee  to  discharge  this  incum- 
brance  at  an  earlier  period  than  was  fixed  by 
the  law  directing  the  issuing  of  the  patent.  I 
am  inclined  to  regard  the  time  and  manner  of 
selling  the  fifty  acres  incumbered  with  the  ex- 
penses of  the  survey  as  a  matter  of  mere  reg- 
ulation, within  the  control  and  direction  of  the 
Legislature,  and  not  a  constituent  part  of  the 
agreement  between  the  State  and  the  soldier  ; 
but  on  this  point  it  is  not  necessary  to  give  a 
decided  opinion. 

The  Act  of  Mar.  22,  1791,  directed  the  Sur- 
veyor-General to  sell,  after  July  1,  1792,  the 
fifty  acres  in  each  lot,  in  case  the  forty-eight 
shillings  should  remain  unpaid.  The  objection 
to  the  regularity  of  the  sale  of  the  premises  is 
precisely  the  same,  whether  he  proceeded  under 
the  first  or  second  Act.  The  patent  to  John 
Gee,  the  soldier,  was  issued  July  8,  1790,  and 
the  Surveyor-General's  sale  of  the  premises 
was  July  21,  1792.  Whether  he  sold  under  the 
one  Act  or  the  other,  he  did  not  sell  until  the 
time  had  elapsed  when  he  was  at  liberty  to 
sell ;  but  it  is  said  a  sufficient  period  had  not 
elapsed  after  that  time  to  allow  him  to  give  the 
six  weeks'  notice  required  expressly  by  the  Act 
of  1790,  and  impliedly  bv  that  of  1791.  It  is 
insisted  that  before  notice  could  be  given, 
there  must  have  been  a  default  in  the  pay- 
ment, and  the  date  of  the  deed  of  the  Surveyor- 
General  shows  that  six  weeks'  notice  could  not 
*have  been  given  and,  therefore,  the  [*541 
sale  is  void,  because  the  law  was  not  strictly 
complied  with. 

The  deed  executed  by  the  Surveyor-General 
recites  that  notice  was  given  pursuant  to  the 
Act  of  1790.  It  was  not,  I  apprehend,  neces- 
sary that  the  Surveyor-General  should  wait  till 
the  day  on  which  he  was  permitted  to  sell  be- 
fore he  published  the  notice.  He  was  author- 
ized to  sell  at  any  time  after  two  years  from 
the  day  of  issuing  the  patent  by  the  first  Act, 
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*nd  after  July  1,  1792,  by  the  second  Act,  giv- 
ing six  weeks'  notice.  A  notice  commencing 
previous  to  the  time  when  he  was  permitted 
to  sell,  would  satisfy  the  requirement  of  the 
law.  The  language  of  the  Act  does  not  require 
that  the  first  publication  of  the  notice  should 
be  subsequent  to  the  default  in  the  payment. 
We  are,  therefore,  disposed  to  uphold  the  con 
struction  which  was  given  to  the  Act  by  a  pub- 
lic functionary  of  the  State  nearly  40  years  ago, 
and  upon  which  the  title  to  a  large  amount  of 
real  estate  must  now  depend.  Nothing  but  this 
objection  to  the  sufficiency  of  the  notice  is 
shown  to  impeach  the  sale  by  the  Surveyor-Gen- 
eral, and  that  being  considered  unfounded, the 
sale  and  conveyance  of  the  Surveyor-General 
must  be  adjudged  valid, and  such  sale  operated 
as  a  defeasance  to  the  patent  to  Gee,  so  far  as 
it  related  to  the  premises  for  which  this  ac- 
tion was  brought. 

New  trial  granted. 

Cited  in.— 10  Barb.,  460. 


JACKSON,exdem.  J.  C.  HALLENBAKE  ETAL., 

v. 
McCLASKEY. 

Ejectment  —  Release  by  One  of  Two  Lessors  of 
Plaintiff— Effect  of— Pleading. 

A  release  by  one  of  two  lessors  of  the  plaintiff  is 
no  bar  to  a  recovery  in  an  action  of  ejectment,  such 
release  affecting  only  the  quantum  of  interest.  A 
release  by  a  sole  lessor  is  a  bar  here,  though  held 
•otherwise  in  England. 

A  plea  purporting  to  be  an  answer  to  the  whole 
declaration,  but  being  in  truth  but  an  answer  to 
part,  is  bad  on  demurrer. 

Citations— 4  Maule  &  S.,  301;  9  Johns.,  55;  10  Johns., 
164  ;  12  Johns.,  490 ;  19  Johns.,  168 ;  11  Johns.,  673  ;  1 
Chit.,  509 ;  20  Johns.,  206  ;  1  Saund.,  28,  n.  3. 

DEMURRER  to  pleadings.  This  is  an  action 
of  ejectment.  The  declaration  contains 
four  counts  :  1.  On  the  demise  of  John  C.  Hal- 
lenbake  and  Angelica,  his  wife,  and  Andrew 
Hallenbake  and  Ann,  his  wife.  2.  On  the  de- 
mise of  J.  C.  Hallenbake  and  Ann,  his  wife. 
542*]  3.  On  the  demise  of  same  persons  *as 
last  for  two  equal  undivided  third  parts  of  the 
premises,  &c.  4.  On  the  demise  of  A.  Hallen- 
bake and  Angelica,  his  wife,  for  one  equal  un- 
divided third  part  of  the  premises,  &c.  The 
ouster  was  laid  Mar.  14, 1827.  In  August  Term, 
1827,  the  defendant  pleaded  noncul.  The  cause 
was  noticed  for  trial  at  the  Albany  Circuit,  in 
Feb.,  1828,  when  the  defendant  put  in  a  plea  of 
puis  darrein  that  the  plaintiff  ought  not  fur- 
ther to  maintain  his  action,  because  after  the 
committing  of  the  supposed  trespass,  &c. ,  and 
after  the  last  continuance,  &c.,  to  wit :  Dec. 
15,  1827,  Andrew  Hallenbake  and  Angelica 
Hallenbake,  two  of  the  lessors  of  the  plaintiff, 
by  their  certain  writing  of  release  sealed  with 
their  seals,  granted,  &c.,  unto  the  defendant 
the  lands,  &c.,  in  the  declaration  mentioned, 
to  hold  to  him,  his  heirs  and  assigns  forever, 
and  this,  &c. ;  wherefore  the  defendant  prayed 
judgment  if  the  plaintiff  ought  further  to  have 
•or  maintain  his  aforesaid  action  thereof  against 
him,  the  defendant.  The  plaintiff  craved  oyer 


of  the  instrument  in  the  plea  pui*  darrein  men- 
tioned. It  is  a  release  and  conveyance  whereby, 
after  reciting  that  Christian  La  Grange,  in  and 
by  his  last  will  and  testament,  gave  and  be- 
queathed to  Angelica,  the  wife  of  Andrew  Hal- 
lenbake, $600,  and  appointed  the  defendant 
and  two  others  executors  of  his  will, and  by  the 
same  will  devised  unto  the  defendant  in  fee  his 
farm  whereon  he  then  resided ;  that  La  Grange 
died,  and  that  the  lessors  of  the  plaintiff  in  this 
cause  commenced  their  suit  for  the  recovery  of 
two  third  parts  of  the  farm  devised  to  the  de- 
fendant, and  that  Andrew  Hallenbake  and  An- 
gelica, his  wife,  had  agreed  to  discontinue  the 
suit,  the  said  Andrew  Hallenbake  and  Angel- 
ica, in  consideration  of  the  payment  of  the  said 
legacy  by  the  defendant,  granted,  &c.,  to  the 
defendant  the  said  farm,  to  hold  to  him,  his 
heirs  and  assigns  forever.  After  setting  forth 
the  instrument,  the  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer. 

Mr.  A.  Taber,  for  plaintiff. 

Mr.  L.  H.  Palmer,  for  defendant. 

*By  the  Court,  Savage,  Ch.  J.    Is  [*543 

a  release  from  one  of  two  lessors  of  the  plaint- 
iff in  an  action  of  ejectment  a  bar  to  the  action? 
In  England  a  release  by  a  lessor  of  the  plaint- 
iff is  no  bar.  They  there  look  to  the  plaintiff 
on  the  record.  They  consider  the  nominal 
plaintiff  as  the  real  party.  4  Maule  &  S.,  301. 
This  court  has  long  been  in  the  practice  of  con- 
sidering the  parties  as  they  really  are — the  les- 
sors as  the  parties  in  interest,  and  the  nominal 
plaintiff  as  an  ideal  and  fictitious  person  ;  and 
we  erideavor  to  practice  upon  the  maxim,  that 
fiction  shall  do  no  prejudice. 

The  case  of  Jackson  v.  Demont,  9  Johns.,  55, 
is  an  authority  to  show  that  a  release  after  is- 
sue joined  should  be  pleaded  puis  darrein  con- 
tinuance, and  if  well  pleaded  is  a  bar  to  the  ac- 
tion. In  that  case  there  were  two  lessors,  Lath- 
rop  and  Nichols.  The  plaintiff  showed  title  in 
Lathrop,  and  rested.  The  defendant  showed 
a  conveyance  from  Lathrop  to  Miller,  the  de- 
fendant's landlord,  dated  after  issue  joined. 
The  plaintiff  produced  a  deed  from  Lathrop  to 
Nichols,  the  other  lessor,  older  than  the  deed 
to  Miller,  but  it  appeared  that  when  this  last 
deed  was  executed,  the  defendant  was  in  pos- 
session holding  adversly  ;  on  that  ground  the 
court  held  the  plaintiff  could  not  recover  on  it. 
It,  therefore,  became  necessary  to  decide  wheth- 
er the  plaintiff  could  recover  upon  Lathrop's 
title  notwithstanding  his  deed  to  Miller.  The 
objection  now  raised,  that  such  a  release  can- 
not be  pleaded  or  given  in  evidence  because 
the  lessor  is  not  a  party  to  the  record,  was  pre- 
sented to  the  court ;  but  it  was  urged  that  it 
was  void  for  maintenance.  The  court  held  that 
even  if  it  was  an  act  of  maintenance  (which 
they  did  not  decide),  yet  it  was  good  between 
the  parties,  and  that  Lathrop  could  not  recover 
against  his  deed,  but  that  he  was  estopped  by 
it ;  that  the  only  objection  which  could  have 
been  made  at  the  trial  was,  that  it  was  not 
pleaded.  In  the  action  of  ejectment,  they  say 
we  must  look  steadily  to  the  legal  title. 

Jackson  v.  Wheeler,  10  Johns.,  164,  was  much 
like  the  last  case  as  to  this  point.  Bonnell  con- 
veyed to  Goodyear  in  1807,  and  to  the  defend- 
ant in  1808  ;  but  the  defendant  held  adversely 
at  the  date  of  the  deed  to  Goodyear,  and  the 
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544*]  court  held  that  the  plaintiff  could  *not 
recover  for  the  same  reason  as  in  the  former 
case  and  refer  to  it.  The  defendant  held  ad- 
versely in  1807,  and  the  plaintiff  could  not  re- 
cover under  the  demise  from  Bonnell,  for  his 
deed  subsequently  given  was  enough  to  estop 
him.  The  same  point  was  again  reiterated  in 
another  case  brought  upon  the  demise  of  the 
same  lessor.  Jackson  v.  Foster,  12  Johns.,  490. 
It  is  supposed  that  a  contrary  decision  was 
made  in  Jackson  v.  Bell,  19  Johns.,  168,  and  so 
it  would  appear  from  the  marginal  note,  but 
the  case  warrants  no  such  inference  ;  that  was 
a  motion  to  be  permitted  to  plead  such  a  re- 
lease executed  before  the  last  continuance. 
The  motion  was  opposed  on  several  grounds, 
one  of  which  was,  that  the  lessor  could  not  re- 
lease the  action.  The  court  said  :  "  We  are 
not  satisfied  that  the  defendant  has  shown  a 
sufficient  excuse  for  not  pleading  the  release 
before,  but  as  we  see  no  equity  or  justice  in  the 
plea,  we  deny  the  motion."  They  place  the 
decision  upon  the  laches  of  the  defendant  and 
his  want  of  merits  ;  not  upon  the  technical 
ground  that  the  lessor  is  not  a  party  to  the  rec- 
ord. According  to  these  decisions,  a  release 
from  both  lessors  in  this  case  would  have  been 
a  good  bar  to  the  action.  The  plaintiff  claims 
under  both;  and  his  title,  as  stated  on  the  rec- 
ord, is  anterior  to  the  release  ;  but  we  look  at 
the  real  title.  Since  the  commencement  of  the 
action,  the  plaintiff  has  lost  half  his  title  ;  is 
that  any  reason  why  he  shall  not  recover  what 
he  yet  retains  ?  Such  a  release  does  not  show 
that  the  plaintiff  has  no  right  of  recovery,  but 
only  that  he  cannot  recover  as  much"  as  he 
claims  ;  it  affects  only  the  quantum  of  interest 
which  the  plaintiff  has  in  the  subject-matter  to 
the  suit. 

2.  Another  objection  to  this  plea  is,  that  al- 
though it  purports  to  be  an  answer  to  the  whole 
declaration, it  is  not  so  in  reality.  The  defendant 
prays  judgment  of  the  whole  action,  where  he 
has  shown  no  reason  whatever  why  the  plaint- 
iff should  not  have  the  benefit  of  his  lease  from 
John  C.  Hallenbake  and  his  wife.  It  is  a  well 
settled  rule  that  a  plea  must  contain  an  answer 
to  the  whole  declaration,  or  all  that  it  assumes 
to  answer.  11  Johns.,  573  ;  1  Chit.,  509.  Mr. 
Chitty  says  :  "  If  a  plea  begin  only  as  an  an- 
swer to  part,  and  is,  in  truth,  but  an  answer 
545*]  *to  part,  the  plaintiff  cannot  demur, 
but  must  take  his  judgment  for  the  part  unan- 
swered, as  by  nil  dicit;"  but  Ch.  J.  Spencer, 
20  Johns  ,  206,  has  clearly  shown  that  both 
Mr.  Chitty  and  Sergt.  Williams,  1  Saund.,28fl.. 
3,  are  in  an  error  in  this  particular,  and  that 
such  a  plea  must  be  demurred  to.  This  plea, 
purporting  to  answer  the  whole  declaration, 
but  in  fact  being  only  an  answer  to  one  count 
out  four,  is  bad.* 

The  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer, with  leave  to  the  defendant  to  amend  on 
terms. 

Cited  in-19  Wend.,  549. 

*This  part  of  the  opinion, pronounced  by  the  Chief 
Juxtice,  is  in  answer  to  an  argument  urged  on  the 
bearing1  of  this  cause,  by  the  defendant's  counsel, 
that  unless  the  plea  had  been  presented  in  the  form 
of  an  answer  to  the  whole  declaration,  the  plaintiff 
would  have  been  entitled  to  take  judgment  by  nil 
dicit. 
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PARKER  «.  GREELE. 

Negotiable  Paper — Promise  to  Accept  Bill  to  be- 
Drawn  Thereafter,  Valid  —  Such  Promise 
Amounts  to  an  Acceptance. 

A  promise  to  accept  a  bill  thereafter  to  be  drawn, 
specifying  the  amount  and  time  of  payment,  so  as- 
to  leave  no  reasonable  doubt  as  to  the  identity  of 
the  bill  intended  to  be  accepted,  is,  if  shown  to  a 
third  person,  who,  on  the  faith  of  such  promise,, 
takes  the  bill  for  a  valuable  consideration,  in  point 
of  law,  an  acceptance  binding  the  person  who- 
makes  the  promise.  A  promise  in  these  words :  "  I 
have  no  objections  to  accepting  for  you  at  3  and  4 
months  for  $2,500,  on  the  terms  you  propose,"  con- 
tained in  a  letter,  is  an  absolute  and  not  a  condi- 
tional engagement ;  and  such  a  promise  authorizes 
a  draft  for  the  whole  sum  at  four  months,  the 
longest  period  specified. 

Citations— 10  Johns.,  213 :  15  Johns.,  6 ;  2  Gall.,238; 
2  Wheat,,  66 ;  3  Burr.,  1666 :  Cowp.,  571 ;  Doug.,  297  ;. 
1  East,  98 ;  4  East,  57 ;  5  East,  514 ;  1  Holt,  181 ;  4 
Camp.,  303 ;  3  Com.  Law  R.,  67 ;  1  Atk.,  611 :  2 Barn. 
&  Aid.,  113 ;  Chit.  Bills,  258.  ed.  1821 ;  Phil.,  218 ;  1  T. 
R.,  406,  410:  3  T  R.,  285;  2  H.  Bl.,  612. 

THIS  was  an  action  ot  assumpsit  against  the 
defendant  as  the  acceptor  of  a  bill  of  ex- 
change, tried    at  the  Rensselaer  Circuit,   in- 
June,  1828,  before  the  Hon.  William  A.  Duer, 
one  of  the  Circuit  Js. 

The  action  was  for  the  non-payment  of  a  bill 
of  exchange  for  $2,500,  dated  Feb.  11,  1827, 
drawn  by  Daniel  H.  Stone  on  the  defendant, 
and  payable  four  months  after  date  to  the- 
plaintiff  or  order.  The  plaintiff  indorsed  the 
bill  at  the  request  and  for  the  accommodation 
of  the  drawer,  on  being  shown  a  letter  from 
the  defendant  in  these  words  :  "  New  York, 
9th  Febr'y,  1827.  Mr.  Daniel  H.  Stone,  Troy, 
Dear  Sir  :  I  have  received  42  bundles  medium 
as  you  mentioned.  The  imperial,  I  think,  will 
sell  readily.  I  have  no  objections  to  accept- 
ing for  you  at  3  and  4  mo's.  for  *2,500,  [*546- 
on  the  terms  you  propose.  I  hope  our  navi- 
gation will  be  free  by  the  15th  or  20th  inst, 
Yr.  ob.  serv't.  A.  Greele."  The  bill  indorsed 
by  the  plaintiff  was  discounted  at  the  Farmer'^ 
Bank,  Troy,  Feb.  15,  1827,  for  the  accommo- 
dation of  the  drawer,  and  the  amount  passed 
to  his  credit.  The  bill,  within  a  day  or  two 
after  being  discounted,  was  sent  to  N.  Y.  to- 
obtain  the  acceptance  of  the  defendant  upon 
the  same,  which  he  refused.  It  was  noted  for 
non-acceptance,  and  when  due,  for  non-pay- 
ment. Plaintiff  paid  the  bill  at  the  bank,  who 
hail  no  interest  in  it.  The  cashier  of  the  bank 
and  a  teller  in  that  institution  both  testified 
that  the  bill  was  discounted  at  the  bank  on 
the  faith  of  the  defendant's  letter,  and  would 
not  have  been  discounted  but  for  the  letter. 
The  testimony  of  these  witnesses  was  object- 
ed to  as  res  inter  alios  acta,  but  admitted. 

The  plaintiff  having  rested  the  counsel  for 
the  defendant  moved  for  a  nonsuit,  on  the 
grounds  that  the  letter  does  not,  in  its  terms, 
amount  to  an  acceptance  ;  if  an  acceptance,  it 
is  conditional  and  the  plaintiff  is  bound  ta 
prove  the  terms  of  the  condition  and  their  ful- 
fillment, before  he  is  entitled  to  recover  on  it; 
and,  at  all  events,  to  make  the  defendant  re- 
sponsible, the  terms  of  the  engagement  should 
have  been  strictly  pursued,  by  drawing  at  three 


NOTE.— Negotiable  paper  —  Bills  of  exchange  — 
Promise  to  accept.  For  a  full  discussion,  see  the 
affirmance  of  the  above  case  of  Parker  v.  Greele,  by 
the  Court  of  Errors,  5  Wend.,  414,  note. 
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and  four  months,  that  is,  by  drawing  one  bill 
for  half  the  amount  at  three  months,  and 
another  for  the  balance  at  four  months.  This 
motion  was  denied,  His  Honor,  the  presiding 
judge,  deciding  that  the  letter  of  the  defend- 
ant was  an  unconditional  agreement  to  accept 
the  bill,  and  therefore  equivalent  to  an  abso- 
lute acceptance  on  the  face  of  it ;  that  the  bill 
was  drawn  in  compliance  substantially  with 
the  letter  of  the  defendant,which,  he  observed, 
appeared  to  have  been  written  in  answer  to  a 
request  or  proposal  made  by  the  drawer  of  the 
bill  to  the  defendant  to  accept  for  him,  at  three 
and  four  months,  for  $2,500  ;  that  the  words: 
"  on  the  terms  you  propose,"  might  well  be 
referred  to  the  proposal  thus  to  accept,  that  is, 
for  $2,500  at  three  and  four  months,  and  that 
the  authority  to  draw  two  bills  at  three  and  four 
months  was  for  Stone's  benefit,  and  a  bill  at 
four  months  for  the  whole  amount  was  most  fa- 
vorable to  the  defendant, and  a  compliance  with 
547*]  the  spirit  *of  the  engagement.  The 
defendant  excepted,  and  the  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiff  for  $2,704.03,  which  was  now  moved 
to  be  set  aside. 

Mr.  Walker,  for  defendant.  The  letter 
does  not,  in  its  terms,  amount  to  an  accept 
ance.  The  defendant  agrees  to  accept  for  the 
drawer  on  certain  terms  which  had  been  pro- 
posed by  him.  Unless  those  terms  were  com- 
plied with  there  is  no  responsibility.  The  en- 
gagement, on  its  face,  was  conditional,  and  no 
one  could  have  been  misled  by  it.  Unless  the 
terms  alluded  to  were  made  known  and  a  com- 
pliance with  them  shown,  it  was  evident  that 
the  defendant  had  incurred  no  obligation.  It, 
therefore,  behooved  the  plaintiff  in  this  cause 
to  have  made  the  necessary  inquiries.  2  Barn. 
&  Aid.,  113  ;  2  Gall.,  239  ;  8.  C.,  2  Wh.,  66. 

The  acceptance,  if  any,  being  conditional, 
the  terms  and  fulfillment  of  them  ought  to 
have  been  proved  by  the  plaintiff  ;  the  onus 
probandi  laid  on  him.  2  Gall.,  239  ;  2  Wh.,  66; 
3  Johns.,  397  ;  10  Id.,  207  ;  15  Id.,  6  ;  1  Holt, 
178;  5  Taunt.,  344;  3  Camp.,  179;  Doug., 
296.  Under  the  decision  of  the  judge  that  the 
acceptance  was  unconditional,  the  defendant 
was  not  at  liberty  to  show  it  was  conditional. 

The  authority  given  by  the  letter  was  ex- 
ceeded by  drawing  for  the  whole  amount  spec- 
ified at  four  months,  instead  of  drawing  for 
half  at  three  and  for  the  residue  at  four 
months.  By  extending  the  credit  for  the  whole 
amount  to  the  longest  period,  the  risk  of  the 
defendant  was  increased. 

Mr.  A.  Van  Vechten,  for  plaintiff.  The 
terms  upon  which  the  defendant  agreed  to  ac- 
cept a  bill  to  be  drawn  by  Stone  could  not  af- 
fect the  bill.  They  had  been  proposed  and  were 
satisfactory,  and  the  defendant  absolutely 
agreed  to  accept.  There  is  nothing  in  the  let- 
ter of  the  defendant  showing  that  anything 
further  was  to  be  done  by  Stone,  or  to  induce 
inquiry  on  the  part  of  those  who  might  become 
holders  of  the  bill.  15  Johns.,  6  ;  2  Wh.,  66; 
5  East,  514,  522 ;  1  Atk.,  611  ;  4  East.,  70  ;  3 
Burr.,  1666  ;  Cowp.,  571.  The  credit  was  given 
for  the  accommodation  of  Stone,  and  because 
he  took  the  longest  period  allowed  him,  the 
548*]  defendant  *cannot  complain.  The  let- 
ter does  not  require  that  two  drafts  should  be 
made, one  at  three  and  the  other  at  four  months. 
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Mr.  J.  L.  Viele,  in  reply.  The  letter  con- 
tained enough  to  put  a  party  upon  inquiry. 
Suppose  the  ordinary  occurrence  of  an  offer  on 
the  part  of  the  drawer  to  transmit  property  for 
sale  on  commission,  the  language  of  the  letter 
could  not  have  been  more  explicit  and  direct 
than  it  was  :  "  I  have  no  objections  to  accept- 
ing for  you  on  the  terms  you  propose  ;  "  and 
if  so  the  defendant  ought  not  to  be  held  to  his 
acceptance,  unless  a  Fulfillment  of  the  terms 
were  shown.  Allowing  the  omu  to  lie  on  the 
defendant  to  show  the  terms,  he  was  preclud- 
ed from  doing  so  by  the  decision  of  the  judge, 
that  the  acceptance  was  unconditional.  Had 
he  offered  the  proof,  it  could  not  have  been  re- 
ceived under  that  decision.  Sufficient,  how- 
ever, appeared  to  show  that  the  defendant  was 
not  holden.  He  had  agreed  to  accept  at  3  and 
4  months.  Time  is  an  essential  ingredient  in 
this  contract,  affecting  not  only  the  solvency 
of  the  drawer,  but  the  convenience  of  the  ac- 
ceptor in  making  the  payment.  An  acceptor 
cannot  be  charged,  but  in  the  very  manner  in 
which  he  has  agreed  to  be  bound.  3  Camp., 179. 

By  the  Court,  Sutherland,  J.  A  promise 
to  accept  a  bill  thereafter  to  be  drawn,  speci- 
fying the  amount  and  time  of  payment,  so  as 
to  leave  no  reasonable  doubt  as  to  the  identity 
of  the  bill  intended  to  be  accepted,  is,  if  shown 
to  a  third  person,  who,  on  the  faith  of  such 
promise,  takes  the  bill  for  a  valuable  consider- 
ation, in  point  of  law,  an  acceptance,  binding 
the  person  who  makes  the  promise.  This  doc- 
trine is  discussed  at  large,  and  fully  established 
in  the  following  cases:  10  Johns.,  213  ;  15  Id., 
6;  2  Gall.,  238;  2  Wh.,  66;  3  Burr.,  1666; 
Cowp.,  571  ;  Doug.,  297  ;  1  East,  98  ;  4  Id., 
57 ;  5  Id.,  514  ;  MUn  v.  Prest,  I  Holt,  181  ;  S. 
C.,  4 Camp.,  303  ;  3  Com.  Law  R,  67  ;  1  Atk., 
611;  2  Barn.  &  Al.,  113;  Chit.  Bills,  ed.  of 
1821  ;  Phil.,  218. 

The  evidence  clearly  shows  that  the  letter  of 
the  defendant  containing  the  promise  to  accept, 
which  is  relied  upon  by  *the  plaintiff,  [*549 
was  shown  to  the  Farmer's  Bank  at  Troy,  be- 
fore the  bill  was  discounted  by  them,  and  that 
it  was  discounted  upon  the  faith  of  such  ac- 
ceptance. The  cashier  expresses  an  unequivo- 
cal opinion  that  the  draft  would  not  have  been 
discounted  without  the  letter.  The  letter  was 
also  shown  to  the  plaintiff,  when  he  was  asked 
to  indorse  the  bill.  His  indorsement  was  re- 
quested upon  the  ground  of  the  defendant's 
promise  to  accept  and,  undoubtedly,  was  given 
upon  that  ground. 

But  it  is  contended  on  the  part  of  the  de- 
fendant :  1.  That,  admitting  the  letter  to 
amount  to  an  acceptance,  it  was  not  an  abso- 
lute but  a  conditional  acceptance  upon  certain 
terms,  which  are  not  proved  to  have  been  com- 
plied with  ;  and  2.  That  the  bill  in  question 
is  not  such  a  bill  as  the  defendant  promised  to 
accept.  The  letter  is  in  the  following  mm-  : 
"  New  York,  9th  Febr'y,  1827.  Mr.  Dan'l. 
H.  Stone,  Troy,  Dear  Sir  :  I  have  received  42 
bundles  medium  as  you  mentioned.  The  im- 
perial, I  think,  will  sell  readily.  I  have  no 
objections  to  accepting  for  you  at  3  and  4  inn's. 
for  $2,500,  on  the  terms  you  propose.  I  hope 
our  navigation  will  be  free  by  15th  or  2()th 
in*;t.  Yr.  ob.  serv't.  A.  Greele."  It  is  evi- 
dent that  this  is  a  reply  to  a  letter  from  Mr. 
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Stone  requesting  permission  to  draw  on  the 
defendant  for  $2,500  ;  and  it  may  fairly  be  in- 
ferred that  the  draft  was  in  anticipation  of  the 
proceeds  of  the  paper,  which  the  defendant 
acknowledges  the  receipt  of,  and  that  the  terms 
alluded  to  refer  to  the  manner  in  which  Stone 
had  proposed  to  provide  for  the  bill.  The  de- 
fendant was  satisfied  with  those  terms,  and 
absolutely  promised  to  accept  the  bill.  The 
terms  alluded  to  were  no  part  of  the  bill ;  nor 
can  they  be  considered  as  a  qualification,  limit- 
ation or  condition  of  the  acceptance.  The  fair 
construction  of  the  letter  is :  the  terms  you 
propose  are  satisfactory  to  me  ;  I  will,  there- 
fore, accept  your  draft  at  three  and  four 
months.  But  it  was  in  the  defendant's  power 
to  show  what  the  terms  were  which  Stone  pro- 
posed. He  was  in  the  possession  of  the  letter 
containing  the  proposition,  and  was  not  pre- 
cluded by  the  judge  from  giving  that  or  any 
other  matter  in  evidence. 
55O*]  *The  last  point  raised  by  the  defend- 
ant is  not  free  from  difficulty.  I  am,  however, 
inclined  to  think  that  the  opinion  expressed  by 
the  judge  at  Nisi  Prius  was  correct,  that  a 
promise  to  accept  for  $2,500  at  3  and  4  months 
authorized  a  draft  for  the  whole  sum  at  four 
months,  the  longest  period  named.  The  pre- 
sumption of  law  is,  that  all  bills  are  drawn 
upon  funds  belonging  to  the  drawer  in  the 
hands  of  the  drawee.  1  T.  R,  406,  410  ;  Bul- 
ler,  J.,  3  T.  R,  285  ;  2  H.  Bl.,  612  ;  Chit., 
Bills,  258.  The  longer  the  bill  has  to  run, 
therefore,  the  more  advantageous  to  the  ac- 
ceptor ;  and  the  option  given  to  draw  for  a 
part  at  3  months  must  be  presumed  to  have 
been  intended  for  the  benefit  of  the  drawer, 
and  if  he  thought  proper  to  waive  that  advant- 
age, and  embrace  the  whole  amount  in  one  bill 
at  the  longest  period  named,  it  would  seem  to 
be  no  violation  of  the  spirit  of  the  authority 
conferred  by  the  drawee.  It  might  well  be  con- 
tended, also,  that  the  word  "  and  "  in  the  de- 
fendant's letter  was  intended  to  be  used  as  a 
disjunctive  rather  than  as  a  copulative  con- 
junction, and  that  the  engagement  was  to  ac- 
cept either  at  3  or  4  months.  On  the  whole 
case,  therefore,  I  am  of  opinion  that  the  de- 
cisions at  Nisi  Prius  were  correct,  and  that  the 
motion  for  a  new  trial  ought  to  be  denied. 
New  trial  denied. 

Affirmed— 5  Wend..  414. 

Cited  in-12  Wend.,  599 ;  5  Hill,  434 ;  3  Den.,  556 ;  14 
How.  Pr.,  256;  2  Sweeny,  674;  2  McLean,  464;  98 
Mass.,  292 ;  29  Cal..  601 ;  33  Am.  Dec.»  290  (8  Porter, 
263);  35  Am.  Dec.,  222  (16  La.,  490). 


KIRBY  v.  SISSON. 

Motion  to  Set  aside  Nonsuit  —  What  May  be 
Shown  —  Loss  of  Note  Sued  on — Objection  not 
Raised  below. 

On  a  motion  to  set  aside  a  nonsuit,  a  defendant 
may  object  the  loss  of  the  note  declared  on,  being-  a 
note  payable  to  bearer,  as  an  answer  to  the  motion ; 
although  at  Nisi  Prlu*  no  such  objection  was  taken, 
and  the  defendant  there  set  up  a  defense  on  the 
merits  by  showing  a  want  of  consideration. 

Citations— 6  Ves.,  812 ;  2  Camp.,  211 ;  1  Holt.,  144 ; 
3  Cow.,  303. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Essex  Circuit  in  Jan.,  1828,  before  the 
Hon.  Reuben  Hyde  Walworth,  then  one  of  the 

228 


Circuit  Js.  The  declaration  contained  a  count 
on  a  promissory  note  for  $50,  made  by  the  de- 
fendant, payable  to  the  plaintiff  or  bearer,  and 
also  the  common  money  counts.  On  the  trial 
of  the  cause,  the  plaintiff  proved  the  loss  of 
the  note  and  the  contents  thereof  *by  [*55 1 
the  production  of  a  copy,  and  rested.  The  de- 
fendant, without  objecting  to  the  plaintiff's 
right  of  recovery  on  the  ground  of  the  loss  of 
the  note,  introduced  evidence  to  impeach  its 
consideration.  After  hearing  testimony  on 
both  sides,  the  presiding  judge  decided  that  the 
defendant  had  established  his  defense  ;  where- 
upon the  plaintiff  submitted  to  a  nonsuit,  with 
leave  to  apply  to  this  court  to  set  the  same 
aside  ;  which  motion  being  made,  the  counsel 
for  the  defendant  now  objected  that  the  plaint- 
iff was  not  entitled  to  maintain  his  action  on 
the  note  declared  on,  it  having  been  lost. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  R.  Weston,  for  defendant. 

By  the  Court,  Marcy,  J.  On  the  argument 
of  the  case  here,  the  plaintiff  is  met  with  the 
objection,  not  made  on  the  trial;  that  he  can- 
not recover  because  the  note  is  lost.  This  ob- 
jection, considering  the  stage  of  the  suit  in 
which  it  is  made,  cannot  claim  our  favorable 
notice  ;  and  if  the  counsel  for  the  plaintiff  had 
suggested,  or  we  could  conceive  any  way  which 
it  is  probable  that  such  objection,  if  taken  on 
tho  trial,  could  have  been  obviated,  we  would 
not  now  regard  it. 

It  is  urged,  in  the  first  place,  that  the  objec- 
tion could  have  been  removed  by  the  giving 
security  to  the  defendant  to  indemnify  him 
against  being  called  upon  again  for  the  same 
demand.  The  power  of  a  court  of  law  to  pro- 
vide in  this  manner  against  such  a  contingency 
is  denied  by  Ld.  Eldon.  6  Ves.  Jr. ,  812.  In 
the  case  ofPierson  v.  Hutchinson,  2  Camp.  ,211, 
the  plaintiff,  before  bringing  his  suit,  offered 
the  defendant  unexceptionable  indemnity,  but 
that  was  not  considered  sufficient  to  remove 
the  difficulty  ;  and  Ld.  Ellenborough  observes 
in  relation  to  it,  that  whether  an  indemnity 
be  sufficient  or  insufficient,  is  a  question  of 
which  a  court  of  law  cannot  judge.  The  doc- 
trine that  a  court  of  law  can  take  such  indem- 
nity, is  repudiated  by  him  as  contrary  to  the 
judicial  system  of  England. 

Again  ;  it  is  said  if  the  objection  had  been 
made  known  at  the  trial,  the  plaintiff  might 
have  induced  the  circuit  judge  to  withdraw  a 
juror,  to  the  end  that  he  might  go  to  the  court 
of  *chancery,  if  that  was  his  only  rem-  [*552 
edy,  or  to  make  further  search,  or  to  obtain 
time  so  that  accident  might  bring  the  note  to 
light.  As  it  respects  making  further  search, 
and  getting  further  time,  the  reply  is,  that  suf- 
ficient time  it  is  to  be  presumed  was  taken,  and 
diligent  search  made  by  the  plaintiff  before  he 
determined  to  go  to  trial ;  and  the  suggestion 
that  an  application  might  have  been  made  to 
let  the  cause  f*o  off,  in  order  to  seek  a  remedy 
in  chancery,  is  not  a  reason  for  this  court  to 
set  aside  the  nonsuit.  The  plaintiff's  way  to 
chancery  is  not  obstructed  by  the  nonsuit. 
This  view  of  the  case  seems  to  admit  that  if 
the  objection  had  been  made  at  the  trial,  it 
would  have  prevailed  ;  but  it  supposes  that  the 
situation  of  the  plaintiff  might  have  been  bet- 
ter than  it  will  be  if  this  court  do  not  interfere 
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with  the  nonsuit.  Such,  I  apprehend,  would 
not  have  been  the  case. 

It  is  further  urged  that  the  plaintiff  might 
have  shown  that  the  note  was  lost  after  the  suit 
was  commenced,  and  during  a  lispendens  con- 
cerning it.  If  such  was  the  fact,  it  would  not 
have  removed  the  objection.  In  the  case  of 
Poole  v.  Smith,  1  Holt,  144,  the  bill  of  exchange 
on  which  the  suit  was  brought,  was  lost  after 
the  plaintiff  had  noticed  his  cause  for  trial,  and 
the  objection  to  his  recovery  on  the  ground  of 
the  non-production  of  the  bill  was  sustained. 

As  this  case  stood  at  the  trial,  I  do  not  see 
how  the  plaintiff  could  have  disposed  of  the 
objection  if  it  had  been  taken  there;  and  we 
are,  therefore,  not  at  liberty  to  disregard  it 
when  presented  to  us  here. 

It  has  been  deliberately  settled  in  this  court, 
in  the  case  of  Rowley  v.  Ball,  3  Cow.,  303,  that 
an  action  cannot  be  sustained  on  a  note  pay- 
able to  bearer  which  is  lost.  The  objection, 
therefore,  disposes  of  the  motion  for  a  new 
trial,  and  renders  it  unnecessary  to  consider  the 
other  points  made  in  the  case. 

New  trial  denied. 

Cited  in-36  Am.  Dec.,  353  (12  Vt.,  443). 


553*]    *DUNHAM  «.  MURDOCK. 

Partnership  Property — Precedence  of  Executions. 

Anjaction  for  a  false  return  will  not  lie  against  a 
sheriff  for  returning  an  execution  nulta  bona, where 
the  property  of  a  firm  is  levied  on  by  virtue  of  an 
execution  against  one  of  its  members,  and  previous 
to  a  sale,  an  execution  against  the  firm  comes  to  the 
hands  of  the  sheriff,  under  which  the  property  levied 
on  by  virtue  of  the  first  execution  is  sold  and  ex- 
hausted. 

Citation— 1  Wend.,  311. 

"HEMURRER  to  pleadings.  This  was  an  ac- 
_LJ  tion  against  the  defendant  as  sheriff  of  the 
County  of  Essex,  charging  him  with  having 
made  a  false  return  to  an  execution.  The  third 
count  of  the  declaration  set  forth  the  rendition 
of  a  judgment  in  favor  of  the  plaintiff  against 
L.  Higbie,  A.  Dewey  and  J.  Goulding  for 
$98.70,  the  issuing  of  a  ft.  fa.  on  the  same, 
Oct.  28,  1826,  and  a  levy  by  the  sheriff  on 
goods  and  chattels,  the  joint  property  of  Gould- 
ing,  one  of  the  defendants,  and  of  one  John  C. 
Smith,  to  a  sufficient  amount  to  satisfy  the  exe- 
cution :  that  afterwards,  another  execution 
came  to  the  hands  of  the  sheriff  against  Gould- 
ing  &  Smith,  by  virtue  of  which  he  levied  on 
the  goods  and  chattels  whereon  he  had  before 
levied,  and  sold  the  same  in  satisfaction  of  the 
last  execution,  which  goods  and  chattels  were 
all  the  goods  and  chattels  of  Goulding  & 
Smith  ;  that  the  sheriff  refused  to  levy  the 
money  directed  to  be  raised  on  the  first  execu- 
tion, and  returned  the  same  nutta  bona.  The 
defendant  demurred. 

Mr.  J.  L.  Wendell,  for  defendant.  This 
is  a  case  of  damnum  absque  injuriam.  The  levy 
under  the  execution  of  the  plaintiff  in  this  cause 
was  on  partnership  property,  which  was  subse- 

Juently  sold  on  an  execution  against  the  firm, 
lad  a  sale  been  had  under  the  first  execution, 
it  would  have  been  subject  to  the  partnership 
debts;  and  the  property  having  been  exhausted 
in  the  payment  of  such  a  debt,  the  plaintiff  in 
this  case  lost  nothing  by  the  omission  of  the 
sheriff  to  sell  under  the  first  execution.  The 
sheriff  was,  therefore,  authorized  to  make  the 
WEND.  2. 


return  of  nuUa  bona.  16  Johns.,  102;  1  Wend., 
48,92. 

Mr.  S.  Stevens,  for  plaintiff.  It  was  the 
duty  of  the  sheriff  to  seize  all  the  property  be- 
longing to  the  firm  of  which  Goulding  was  a 
member,  to  an  amount  sufficient  to  cover  the 
execution,  and  not  merely  a  moiety,  and  to  sell 
a  moiety  thereof  "undivided,  and  the  [*554 
vendee  would  have  been  a  tenant  in  common 
with  the  other  partner.  1  East,  367;  Salk., 
392;  15  Johns.,  180;  2  Johns.  Ch.,  548.  Had 
the  sheriff  done  so  in  this  case,  the  partner  of 
Goulding  might  have  become  the  purchaser, 
rather  than  to  have  admitted  a  stranger  as  a 
tenant  in  common  or  partner  with  him.  The 
sheriff  ought  to  have  sold,  and  by  the  sale  as- 
certained whether  the  interest  of  Goulding, 
subject  to  the  partnership  debts,  would  not 
have  produced  enough  to  satisfy  the  execution. 
A  creditor  of  the  firm  is  entitled  to  no  prefer- 
ence over  the  creditor  of  the  individual  mem- 
bers; and  the  court  will  not  stay  proceediags 
on  an  execution  against  one  of  the  members  of 
a  firm,  on  the  application  of  a  creditor  of  the 
firm.  5  Johns.  Ch.,  320;  3  Bos.  &  P.,  288,  289. 

By  the  Court,  Savage,  Ch.  J.  This  demur- 
rer raises  the  precise  question  which  was  de- 
cided at  the  last  October  Term  of  this  court, 
in  the  case  of  Crane  v.  French,  1  Wend.,  811. 
The  sheriff  could  only  sell  the  interest  of 
Goulding  in  the  partnership  property  ;  but 
neither  the  sheriff  nor  the  purchaser  would 
have  any  right  to  the  possession  of  the  prop- 
erty; the  other  partner,  Smith,  would  have  a 
right  to  retain  possession  till  the  partnership 
debts  were  paid,  and  Goulding's  interest.which 
was  subject  to  be  sold,  was  merely  the  surplus, 
after  liquidating  the  partnership  debts.  But 
before  any  sale  was  had  on  the  plaintiff's  exe- 
cution, another  execution  came  against  this 
property,  which  was  liable,  in  the  first  in- 
stance, to  the  partnership  debts.  On  this  exe- 
cution, the  whole  partnership  property  levied 
on  was  sold.  There  remained,  nothing,  there- 
fore, in  the  sheriff's  bailiwick  from  which  he 
could  make  the  plaintiff's  money.  This  is  pre- 
cisely what  the  sheriff  has  said  by  his  return. 
The  return  is,  therefore,  true. 

All  the  plaintiff  could  ask  would  be  to  have 
the  interest  of  Goulding  first  sold  under  his 
execution.  Had  he  done  so.  the  purchaser 
would  have  purchased  nothing  but  a  right  to 
the  surplus;  the  sheriff  could  not  deliver  pos- 
session of  anything.  But  the  second  execution 
coming,  the  sheriff  must  have  sold  the  same 
property  on  that  execution,  and  having  ex- 
hausted *the  whole  of  it,  the  first  pur-  (^oSS 
chaser  would  have  had  nothing  from  his  pur- 
chase, except,  perhaps,  a  suit  in  chancery.  The 
plaintiff's  situation  would  have  been  no  better 
than  it  is  now. 

We  think  the  course  pursued  by  the  sheriff 
the  proper  one — first,  to  sell  the  property  for 
satisfaction  of  the  debt  which  is  entitled  to 
preference,  and  if  any  part  had  remained,  then 
he  should  have  sold  Goulding's  interest  there- 
in; but  as  the  whole  was  exnausted.  he  was 
justified  in  making  the  return  which  he  did. 

In  my  opinion,  the  defendant  is  entitled  to 
judgment  on  the  demurrer  to  the  third  count  of 
the  plaintiff's  declaration. 

Cited  in-24  Wend..  400;  18  Hun,  166;  1  T.  &  C., 
519  ;  8  W.  Dig.,  28. 
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JACKSON,  ex  dem.  GIBBS  and  RICH, 

v. 
OSBORN. 

Evidence — Insufficient  Acknowledgment  of  Deed 
—  Witnesses— Credibility  of— Indictment  as  Af- 
fecting— Erasure  or  Interlineation  in  Material 
Part  of  a  Deed — Suspicions  Circumstance,  He- 
quiring  Explanation. 

A  certificate  of  the  proof  of  a  tfeed  that  the  wit- 
ness  "  testified  that  he  saw  the  within  grantor  sign 
the  same,"  without  adding  that  the  witness  stated 
that  he  knew  the  person  who  executed  the  deed,  is 
not  sufficient  to  entitle  the  deed  to  be  read  in  evi- 
dence. 

Evidence  that  a  witness  has,been  indicted  for  per- 
jury and  forgery,  he  not  having  been  tried  and  con- 
victed, is  inadmissible  to  impeach  his  credibility. 

Where  an  erasure  or  interlineation  appears  in  a 
material  part  of  a  deed,  of  which  no  notice  is  taken 
at  the  time  of  the  execution,  it  is  a  suspicious  cir- 
cumstance which  requires  some  explanation  on  the 
part  of  the  party  producing  it,  and  it  is  the  pro- 
vince of  the  jury  to  determine  whether  or  not  the 
explanation  given  is  satisfactory. 

Citations-2  Cow.,  552;  1  Hopk.,  246.  247.  248,  287  ;  6 
Johns.,  149;  2  Johns.,  77 ;  1  Phil.  Ev.,  229,  230,  405; 
Bull.  JV.  P.,  255. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Monroe  Circuit,  in  Mar.,  1826,  before  the 
Hon.  John  Birdsall,  one  of  the  Circuit  Js. 

On  the  part  of  the  plaintiff  was  produced  a 
deed  for  the  premises  in  question,  bearing  date 
Aug.  10,  1791,  purporting  to  be  executed  by 
Nathan  Wood  and  Betty  Wood  to  Israel  Gibbs, 
Jr. ,  and  to  which  appeared  the  names  of  Caleb 
Rogers  and  Joel  Wood,  as  subscribing  witness- 
es. On  the  deed  was  a  certificate  of  proof  in 
these  words:  "  On  this  8th  September,  1826, 
personally  appeared  before  me,  Joshua  Fair- 
banks, a  commissioner  to  take  acknowledg- 
ment of  deeds,  &c.,  Joel  Wood,  to  me  known, 
a  witness  to  the  within  deed,  who,  being  duly 
sworn  according  to  law,  testified  that  he  saw 
the  within  grantors  sign  the  same,  for  the 
purposes  therein  expressed,  (signed)  Joshua 
Fairbanks;"  and  to  which  was  annexed  a  cer 
tificate  of  the  clerk  of  Niagara  Co. ,  that  Fair 
banks  was  a  commissioner  of  the  county.  The 
556*]  *counsel  for  the  defendant  objected  to 
the  sufficiency  of  the  proof  of  the  execution  of 
the  deed,  but  the  objection  was  overruled.  A 
regular  title  was  then  deduced  to  Rich,  the 
other  lessor  of  the  plaintiff,  the  deed  to  him 
bearing  date  in  1815. 

The  defendant,  for  the  purpose  of  impeach- 
ing the  testimony  of  Joel  Wood,  upon  whose 
oath  the  deed  to  Gibbs  had  been  proved  before 
the  commissioner,  offered  to  prove  that  on  the 
complainant  and  by  the  procurement  of  Gibbs, 
two  bills  of  indictment  were  found  by  a  grand 
jury  in  Monroe,  in  1824,  against  Wood,  one 
charging  him  with  perjury,  and  the  other  with 
forgery  committed  by  him  in  relation  to  the 
premises  in  question;  that  Wood  had  abscond- 
ed, and  had  ever  since  remained  out  of  the 
territory  of  the  U.  S.,  for  which  reason  he  had 
not  been  tried;  that  subsequent  to  the  indict 
ments,  and  before  the  commencement  of  this 


NOTE— Alteration  in  deed— Burden  of  explanation 
is  on  the  one  producing  the  deed.  See  Herrick  v. 
Malin,  22  Wend\,  388,  note. 

For  discussions  as  to  the  effect  of  alterations,  see 
Penny  v.  Corwithe,  18  Johns.,  499,  note ;  Lewis  v. 
Payn,  8  Cow.,  71,  note. 
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suit,  Gibbs  did,  in  person,  procure  Wood  to 
make  the  proof  before  the  commissioner  certi- 
fied on  the  deed  first  above  mentioned.  This 
testimony  was  objected  to  by  the  plaintiff's 
counsel,  and  rejected  by  the  judge. 

The  plaintff  then  offered  to  read  the  deed  in 
evidence  to  the  jury.  It  appeared  that  the 
name  of  the  grantee  was  written  on  an  erasure 
in  a  handwriting  different  from,  and  to  ap- 
peaiance  written  some  considerable  time  after 
the  residue  of  the  written  part  of  the  deed,  but 
(as  the  greater  part  of  the  witnesses  thought) 
not  after  the  signatures  of  the  grantors  to  the 
deed.  The  counsel  for  the  defendant  objected 
to  the  deed  being  read,  insisting  that  it  was  in- 
cumbent on  a  party  producing  an  old  deed  on 
which  there  was  an  erasure,  to  account  for, 
and  by  proof  explain  such  erasure;  but  the  ob- 
jection was  overruled,  and  the  judge  charged 
the  jury  that  a  party  seeking  to  invalidate  a 
deed  for  an  erasure  appearing  thereon,  must 
show  affirmatively  that  such  erasure  was  im- 
properly made;  to  which  charge  the  defendant 
excepted.  The  jury  found  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
proof  of  the  deed  before  the  commissioner  is 
defective  in  not  setting  forth  expressly  or  by 
inference,  that  the  witness  knew  the  grantor  to 
*be  the  persons  described  in,  and  who  [*557 
executed  the  same.  1  R.  L.,  369;  2  Cow.,  552; 

1  Hopk.,  239;  2  Johns.,  77. 

The  character  of  the  witness  having  been 
declared  infamous  by  the  party  using  his  tes- 
timony, the  evidence  offered  ought  to  have 
been  received. 

The  judge  erred  in  his  direction  to  the  jury 
in  relation  to  the  erasure.  The  paper  being  in 
the  possession  of  the  party  producing  it,  it  is 
much  more  reasonable  that  he  should  explain 
the  circumstance,  than  that  the  opposite  party 
should  be  required  to  show  that  the  erasure 
was  improperly  made.  The  presumption  of 
law  in  such  cases  is,  that  the  erasure  was  made 
after  the  execution  of  the  instrument.  1  Phil. 
Ev.,  405,  n.b. 

Mr.  J.  A.  Collier,  for  plaintiff.  The  same 
strictness  is  not  required  in  the  proof  as  in  the 
acknowledgment  of  a  deed.  1  Hopk.,  247,  248: 

2  Cow.,  567. 

The  testimony  as  to  the  character  of  the  wit- 
ness was  correctly  rejected.  It  was  evidence 
of  particular  facts,  not  of  the  general  charac- 
ter of  the  witness.  The  witness  himself  was 
entitled  to  protection.  The  admission  of  the 
bad  character  of  the  witness  was  by  a  nominal 
party,  who  had  no  interest  in  the  subject-mat- 
ter at  the  time  he  procured  the  witness  to  be 
indicted. 

The  charge  of  the  judge  was  correct.  The 
presumption  of  law  is,  that  an  erasure  appear- 
ing on  the  face  of  an  instrument,  was  made  be- 
fore its  execution.  12  Vin.  Abr.,  pi.  57;  2 
Stark.,  476;  1  Phil.  Ev.,  405,  n.  b;  Bull.  N. 
P..  255;  1  Rob.,  121;  iPet.,  364;  2Munf.,  129. 

By  the  Court,  Sutherland,  J.  The  Act 
Concerning  Deeds,  1  R.  L.,  369,  directs,  that 
where  a  deed  is  offered  to  be  proved  by  the 
subscribing  witness,  "  such  proof  shall  not  be 
taken  unless  the  officer  shall  know  the  person 
making  such  proof,  or  have  satisfactory  evi- 
dence that  he  is  a  subscribing  witness  to  such 
deed,  &c.,  and  that  such  witness  knows  the 
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person  who  executed  the  same:  all  of  which 
shall  be  inserted  in  the  certificate  of  acknowl- 
558*]  edgtnent  or  proof;  and  in  case  of  *the 
•examination  of  witnesses,  it  shall  be  the  duty 
of  such  officer  to  set  forth  in  such  certificate, 
what  witnesses  were  examined  before  him,  and 
the  substance  of  the  evidence  by  them  given." 
The  witness  in  this  case  does  not  state  that  he 
knew  the  persons  who  executed  the  deed;  he 
merely  says  that  he  saw  the  grantors  sign  the 
same;  that  is,  they  represented  themselves  to 
be  the  grantors;  but  whether  the  names  signed 
by  them  were  their  true  names,  does  not  ap- 
pear, for  the  witness  does  not  say  that  he  knew 
them.  In  Jackson  v.  Oumaer,  2  Cow.,  552,  the 
officer  certified  that  the  grantor  (who  acknowl- 
edged the  deed)  was  known  to  him,  but  did  not 
add,  that  he  knew  him  to  be  the  person  de- 
scribed in  and  who  executed  the  deed.  The 
certificate  was  held  sufficient  in  that  case, 
principally  on  the  ground  that  it  had  been 
sanctioned  by  general  use,  which  amounted  to 
a  practical  construction  of  the  Act.  The  same 
point  also  arose  and  was  decided  in  Troup  v. 
Huiyht,  1  Hopk.  Ch.,  267.  The  argument  of 
the  Attorney-General  in  the  last  mentioned 
case  (pp.  246-248)  seems  to  concede  that  the 
•certificate  could  not  have  been  sustained  if  the 
officer  had  omitted  to  state  that  the  grantor 
was  known  to  him;  that  the  fact  of  such 
knowledge  could  not  be  inferred  from  the 
statement  that  the  grantor  appeared  and  ac- 
knowledged the  deed.  It  is  evident  that  such 
omission  would  have  been  held  fatal  in  that 
case,  and  it  appears  to  me  to  be  equally  so  in 
this.  6  Johns.,  149;  2  Id.,  77.  The  deed, 
therefore,  ought  not  to  have  been  admitted  in 
evidence. 

The  evidence  offered  to  impeach  the  witness 
to  the  deed  was  properly  rejected.  That  he  had 
been  indicted  for  perjury  and  forgery  did  not 
affect  his  competency,  not  having  been  tried 
and  convicted.  The  credibility  of  a  witness  is 
not  to  be  impeached  by  proof  of  a  particular 
offense,  but  by  evidence  of  general  bad  char- 
acter. If  it  was  not  competent  to  prove  that 
the  witness  had  perpetrated  the  offenses  for 
which  he  had  been  indicted  (of  which  there 
could  be  no  question),  it  follows,  of  necessity, 
that  the  fact  of  his  havine  been  indicted  was 
inadmissible  evidence.  fPhil.  Ev.,  229-230. 
That  the  indictment  had  been  procured  by  one 
of  the  lessors  of  the  plaintiff  did  not  vary  the 
case. 

559*]  *The  judge  decided,  substantially, 
that  where  there  was  an  erasure  or  interlinea- 
tion in  a  deed,  the  presumption  of  law  was, 
that  it  was  made  before  the  execution  of  the 
deed,  and  that  it  was  incumbent  on  the  party 
seeking  to  invalidate  the  deed  to  show  that  the 
alteration  had  been  improperly  made.  In  this 
opinion,  I  think,  he  erred.  Mr.  Phillips,  in  his 
Treatise  on  Evidence,  Vol.  I.,  405,  says:  If 
there  is  any  blemish  in  the  deed,  by  rasure  or 
interlineation,  the  deed  ought  to  be  proved, 
though  above  30  years  old,  and  the  blemish 
satisfactorily  explained.  In  such  a  case,  the 
^ury  would  have  to  try  whether  the  rasure  or 
interlineation  was  before  or  after  the  delivery 
of  the  deed  ;  for,  if  the  rasure  was  before  that 
iime,  the  deed  is  still  valid.  It  is  only  after  the 
delivery  that  a  rasure  or  interlineation  can  affect 
a  deed,  and  even  then  they  are  in  some  cases  im- 
WEND.  2. 


material.  Mr.  Justice  Duller,  in  his  Treatise,  p. 
255,  also  says  that  a  rasure  or  interlineation  in  a 
deed,  is  a  suspicious  circumstance,  which  will 
make  it  necessary,  even  in  the  case  of  a  deed  of 
30  years'standing.for  the  party  to  prove  the  deed 
by  the  witnesses,  if  living,  or  if  dead,  by  prov- 
ing their  handwriting  and  the  handwriting  of 
the  party,  in  order  to  encounter  the  presump- 
tion arising  from  the  blemishes  in  the  deed. 
When  nothing  appears  but  the  fact  of  an  eras- 
ure or  interlineation  in  a  material  part  of  the 
deed,  of  which  no  notice  is  taken  at  the  time 
of  the  execution,  it  is  a  suspicious  circum- 
stance, which  requires  some  explanation  on  the 
part  of  the  plaintiff,  but  whether  the  explana- 
tion given  is  satisfactory  or  not,  is  for  the  jury 
to  determine. 
New  trial  granted. 

Proof  of  deed.  Cited  In— 7  Wend.,  366;  Hoffm.,  74; 
SON.  Y..  42;  4  Barb.,  183. 

Erasure,  etc.,  in  deed.  Cited  in— 22  Wend.,  394 ;  3 
Barb.,  407 ;  7  Barb.,  568 ;  11  Barb.,  240:  14  Barb..  122 ; 
2  Sweeny,  50 ;  2  E.  T).  8.,  7 :  5  Lejf.  Obs.,  222 ;  1  Co.B,, 
28 ;  49  Am.  Dec..  780  (20  Vt..  205). 

Witness.  CredUnlitu—  Impeaching.  Cited  in  — 8 
Hun,  564  ;  15  Hun,  272;  18  Hun,  581 ;  13  Barb.,  623 ;  2 
Sweeny,  587 ;  7  Daly,  246. 


CAMPBELL  «.  NEELY. 

Action  for  Obstructing  Mesne  Process. 

An  action  on  the  case  for  obstructing  the  execu- 
tion of  mesne  process  cannot  be  maintained,  unless 
the  plaintiff  aver  and  prove  that  he  had  a  cause  of 
action  against  the  person  whose  arrest  was  pre- 
vented. 

Citations— 2  Lev.,  85 ;  4  T.  R.,  611 ;  2  Saund.,  161 ; 
Bull.  N.  P.,  62;  2  Chit.  PL,  298,  299. 

TERROR  on  certiorari.  Neely  sued  Campbell 
JL!  in  a  justice's  court,  and  declared  against 
him  in  case,  for  interrupting  an  *ofl3cer[*56O 
in  the  service  of  a  warrant  in  a  civil  action, 
which  he  had  procured  to  be  issued  by  a  jus- 
tice at  his  suit  against  one  Adams,  by  secret- 
ing Adams,  and  aiding  and  assisting  him  to 
elude  and  escape  the  service  of  the  process. 
Testimony  was  adduced  by  both  parties  as  to 
the  acts  of  Campbell  complained  of,  but  no 
evidence  was  given  by  the  plaintiff  below  that 
he  had  any  cause  of  action  whatever  against 
Adams.  The  justice  gave  judgment  for  the 
plaintiff  for  $12.50.  This  judgment  was  ren- 
dered by  the  justice  in  1821. 

Mr.  W.  Fraser,  for  plaintiff  in  error. 

Mr.  A.  Fraser,  for  defendant. 

By  the  Court,  Marcy,  J.  [Mr.  Juttiee 
Marcy,  after  examining  the  evidence  set  forth 
in  the  return  of  the  justice,  and  coming  to  the 
conclusion  that  the  acts  done  by  the  defendant 
did  not  subject  him  to  an  action,  proceeded  as 
follows:]  But,  admitting  the  proof  to  be  suf- 
ficient to  establish  the  fact  that  the  defendant 
did  obstruct  the  officer  in  the  execution  of  the 
warrant,  yet  the  plaintiff  below  failed  to  show 
enough  to  entitle  him  to  recover.  The  party 
who  brings  his  action  for  obstructing  the  exe- 
cution of  mesne  process  must  prove  as  much  to 
entitle  him  to  recover  as  he  would  be  obliged 
to  show  if  he  had  brought  his  action  for  an  es- 
cape or  rescue  on  similar  process.  In  an  action 
for  an  escape,  the  plaintiff  must  aver  and 
prove  that  he  had  a  cause  of  action  against  the 

281 


560 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1829 


person  who  has  been  suffered  to  escape.  2 
Lev.,  85;  4  T.  R,  611;  2  Saund.,  151.  The 
law  is  the  same  where  the  action  is  for  a  res- 
cue on  mesne  process.  Bull.  N.  P.,  62;  2 Chit. 
PI.,  298,  299.  There  was  no  proof  in  the  court 
below  that  the  plaintiff  had  any  cause  of  ac- 
tion against  Adams.  Until  this  was  established, 
he  had  no  right  to  recover  against  the  defend- 
ant. 

Judgment  reversed. 

Cited  in— 7  Wend.,  285 ;  4  Hill,  645 ;  5  Den.,  462 ;  H. 
&  D.,  179;  65  N.  Y.,  505  ;  2  Barb..  653;  31  How.  Pr., 
253 ;  6  Duer,  117 :  9  Bos.,  78 :  IE.  D.  S.,  53 ;  33  N.  J.L., 
331 ;  22  Am.  Rep.,  660  (65  N.  Y.,  499). 


561*]  "LANSING  «.  VAN  ALSTYNE. 

Action  of  Covenant  against  Assignee  of  a  Term 
— Pleading — Eviction — Proof  of  Assignment 
— New  Trial  not  Granted  for  Error  which  has 
been  Cured. 

In  an  action  of  covenant  against  the  assignee  of  a 
term,  though  an  eviction  of  three  eighths  of  the  es- 
tate has  taken  place,  the  defendant  is  not  entitled  to 
ask  for  an  apportionment  of  rent,  under  a  general 
plea  denying  his  holding  as  assignee.  To  entitle  a 
defendant  in  such  case  to  ask  for  an  apportionment 
on  account  of  an  eviction  of  part,  he  must  plead  the 
facts  specially,  and  not  in  bar  of  the  whole  action. 

On  an  issue  tendered  by  a  defendant  denying  his 
holding  as  assignee,  the  plaintiff  holds  the  affirma- 
tive, and  must  prove  the  averment  in  his  declara- 
tion that  the  premises  came  to  the  defendant  by  as- 
signment. 

A  new  trial  will  not  be  granted  although  a  judge 
errs  in  refusing  a  nonsuit,  if  in  a  subsequent  stage 
of  the  cause  the  facts  necessary  to  the  maintenance 
of  the  action  be  shown. 

Citation— 2  East,  575. 

fPHIS  was  an  action  of  covenant,  tried  at  the 
-L  Herkimer  Circuit,  in  Sep.,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 

The  plaintiff  declared  upon  a  lease  of  60 
acres  of  land,  bearing  date  Nov.  7,  1791,  exe- 
cuted by  the  plaintiff  and  Abraham  G.  Lan- 
sing to  one  George  Riecard  for  three  lives,  re- 
serving an  annual  rent  of  $20.  The  plaintiff 
averred  an  assignment  to  him  of  all  the  inter- 
est and  estate  of  A.  G.  Lansing  by  indenture, 
bearing  date  Sep.  19,  1812,  and  that  all  the  es- 
tate, &c.,  of  George  Riccard  in  the  premises 
came  to  the  defendant  by  assignment  Jan.  16, 
1815,  and  claimed  7  years'  rent  to  be  due  and 
in  arrear  from  the  defendant  Jan.  1, 1823.  The 
dependant  pleaded  that  all  the  estate,  &c. ,  of 
George  Riccard  did  not  come  to  him  by  assign- 
ment in  modo  et  forma,  &c. ,  and  tendered  an 
issue. 

On  the  trial  of  the  cause,  the  plaintiff  insist- 
ed that  he  was  entitled  to  recover  without  of- 
fering any  proof,  the  pleadings  admitting  (as 
he  contended)  his  right  to  recover;  and  so  ruled 
the  presiding  judge,  who  decided,  however, 
that  the  defendant  was  at  liberty  to  show  that 
the  estate  he  had  in  the  premises  was  less  than 
that  averred  in  the  declaration. 

The  defendant  then  showed  a  recovery  in  an 
action  of  ejectment  of  three  eighths  of  the  de- 
mised premises,  in  a  suit  of  James  Jackson,  on 
the  demise  of  G.  I.  Klock,  et  al.  v.  Barnard  Hud- 


.— Covenant  — Warranty— Breach  of— Evic- 
tion. For  a  full  discussion,  see  Vanderkarr  v.  Van- 
derkarr,  11  Johns.,  122,  note. 

282 


son,  in  Oct.,  1808,  and  a  writ  of  possession  re- 
turnable and  returned  executed  in  May,  1809, 
Hudson  being  at  the  time  of  the  suit  in  posses- 
sion of  the  demised  premises  ;  that  those  three 
eighths  had  been  held  by  lease  from  the  lessors 
in  the  action  of  ejectment  from  year  to  year 
from  1809  until  1819  ;  that  the  defendant  en- 
tered into  possession  of  the  whole  premises  de- 
mised to  Riccard,  in  1816,  *entering  [*562 
into  possesion  of  three  eighths  of  the  same 
under  the  lessors  of  the  plaintiff  in  the  eject- 
ment suit;  and  that  the  defendant  had  obtained 
a  deed  in  fee  to  himself  of  one  seventh  of  the 
three  eighths  from  one  of  the  lessors  of  the 
plaintiff  in  the  ejectment  suit,  dated  in  Apr., 
1816. 

His  Honor,  the  presiding  judge,  decided  that 
notwithstanding  the  testimony  offered,  thfr 
plaintiff  was  entitled  to  recover  the  full  amount 
of  his  claim,  viz.  :  seven  years'  rent  and  inter- 
est, and  so  instructed  the  jury,  who  found  ac- 
cordingly ;  which  was  now  moved  to  be  set 
aside. 

Mr.  S.  Beardsley,  for  defendant, contend- 
ed that  the  evidence  showing  that  the  whole 
estate  of  the  original  lessee  had  not  come  to  the 
defendant  as  alleged  by  the  plaintiff  in  his  de- 
claration, the  plaintiff  was  not  entitled  to  re- 
cover. The  judge  manifestly  erred  in  deciding 
that  the  plaintiff  was  entitled  to  recover  with- 
out any  proof. 

Mr.  E.  Livino-ston,  for  plaintiff.  Every 
fact  averred  in  the  declaration  was  admitted  by 
the  pleadings,  except  that  all  the  estate  demised 
to  the  original  lessee  had  not  come  to  the  de- 
fendant. This  fact  was  averred  in  the  usual 
form  in  the  declaration,  in  pursuance  of  ap- 
proved authority  ;  1  Chit.,  483  ;  2  Johns.,  402; 
and  the  defendant  having  specially  plead,  de- 
nying the  assignment,  was  bound  to  verify  his 
plea.  1  T.  R.,  648.  If  the  defendant  wished 
to  have  availed  himself  of  the  eviction  of  three 
eighths  of  the  premises,  he  should  have  spe- 
cially plead  the  facts  as  to  those  three  eighths. 
2  Johns.,  1,  402;  4  T.  R.,  617,  620;  5  Com. 
Dig.,  518  ;  2  East,  575.  Such  eviction  could 
not  be  given  in  evidence  under  a  plea  in  bar  to- 
the  whole  action  ;  2  Johns.,  183  ;  1  Chit.,  505  ; 
and  by  having  omitted  to  plead  specially  so  as 
to  entitle  him  to  ask  for  an  apportionment  of 
the  rent,  the  defendant  cannot  object  to  the 
verdict. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  is,  who  held  the  affirmative  of  the  is- 
sue joined?  In  my  judgment,  the  plaintiff  did. 
In  his  declaration,  he  asserts  affirmatively  sev- 
eral facts  :  the  making  the  lease,  the  transfer 
to  him  by  his  co-lessor,  and  the  assignment  to 
defendant.  The  defendant  *takes  issue  [*5O3 
upon  one  fact  only,  viz.:  the  assignment  to 
himself.  This  averment,  then,  is  denied,  and 
of  course,  the  others  are  admitted.  But  as  to 
this,  it  seems  to  me  plain  that  the  plaintiff  must 
prove  the  fact  which  he  has  asserted, and  which 
the  defendant  has  denied  to  be  true.  The  judge 
erred,  therefore,  in  refusing  to  nonsuit  the 
plaintiff.  It  has  often,  however,  been  decided, 
that  although  a  judge  errs  in  refusing  to  non- 
suit a  plaintiff,  still,  if  the  evidence  which 
ought  to  have  been  given  by  the  plaintiff  is 
given  in  the  course  of  the  trial,  a  new  trial  will 
not  be  granted  for  such  error.  That  principle 
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is  applicable  here.  Proof  that  the  defendant 
is  in  possession  of  the  demised  premises  is 
prima  facie  evidence  that  he  is  assignee.  The 
plaintiff  ought  to  have  given  that  proof,  if  he 
did  not  choose  to  show  the  defendant  assignee 
in  any  other  manner ;  yet,  as  the  defendant 
himself  proved  that  fact,  a  new  trial  must  be 
denied,  unless  there  was  some  other  error. 

The  only  other  question  in  this  case  is, 
whether  the  eviction  of  three  eighths  is  a  bar 
to  the  action.  This  precise  question  has  been 
already  decided  by  this  court  in  this  very  cause, 
when  the  same  defense  was  pleaded  and  de- 
murred to.1  The  case  upon  which  we  then  re- 
lied, and  which  is  exactly  in  point,  is  Stevenson 
564*]  v.  Lombard,  2  East,  579.  That  *was 
an  action  of  covenant  against  the  assignee. 
He  pleaded  an  eviction  by  title  paramount  of 
half  the  premises.  To  this  plea,  the  plaintiff 
demurred,  and  had  judgment  on  the  ground 
that  the  assignee  is  answerable  by  virtue  of  the 
565*]  privity  *of  estate  only,  and,  as  to  him, 
rent  is  apportionable.  The  plea,  therefore,  if 
pleaded  to  one  half  the  plaintiff's  demand, 
would  have  been  good,  but  was  held  bad  in 
bar  of  the  whole  action. 

The  evidence  in  this  case,  therefore,  is  no 
bar  to  the  action.  Under  a  proper  state  of 
566*]  pleadings,  it  would  have  been  a  bar  *to 
three  eighths  or  the  demand.  The  only  point 
of  view  in  which  it  could  have  been  received 
was  to  show  that  the  defendant  was  not  an  as- 
signee, but  had  some  lesser  estate  as  sub-ten- 
ant. The  evidence  does  not  show  that  the  de- 
fendant's interest  was  anything  less  than  the 
whole  term.  It  does  show  that  the  plaintiff 
ought  not  to  recover  but  five  eighths  of  his 
present  verdict;  but,  as  the  evidence  was  not 
properly  received  to  show  that  fact,  the  plaint- 
iff could  not  be  required  to  controvert  it.  If 

1.— LANSING  v.  VAN  ALSTTNE.  By  the  Court,  SAV- 
AGE, Ch.  J.    This  is  an  action  of  covenant  on  a  lease, 
dated  Nov.  7, 1791,  from  John  aud  Abraham  G.  Lan- 
sing to  George  Riccard.t'or  69  acres  for  certain  lives, 
at  a  rent  of  §20  per  annum    The  declaration  states, 
that  Abraham  G.  Lansing:  assigned  his  interest  to 
the  plaintiff,  and  that  the  defendant,  Jan.  16,  1815, 
became  the  assignee  of  Riccard,  and  claims  seven 
years'  rent,  due  Jan.  1,  1823,  accruing  since  the  as- 
signment to  the  defendant.  The  defendant  pleaded: 
1.  That  he  is  not  assignee  of  Riccard.  2.  After  crav- 
ing oyerof  the  lease,  which  contains  a  covenant  for 
quiet  enjoyment,  that  before  the  demise,  Jacob  G. 
Klock  and  others  were  seised  of  three  eighths  of  the 
premises  in  fee  simple,  until  the  plaintiff  and  Abra- 
ham G.  Lansing  disseised  them,  and  being  so  seised 
by  their  disseisin,  demised  the  tenements  aforesaid; 
that  Hiccard  entered  and  assigned,  and  upon  his  as- 
signees, to  wit:  Abraham  J.  Maher  and  others,  Jacob 
G.  Klock  and  others,  entered  May  22,  1809,  and  ex-  ; 
pelled  them  from  the  said  three  eighths,  and  keep  ; 
out  the  present  defendant,  and  this  he  is  ready  to  ' 
verify,  &c.    3.  That  the  lease  (describing  it)  con-  i 
tained  a  covenant  for  quiet  enjoyment,  and  that  J.  • 
G.  Klock  and  others,  May  22, 1809,  entered  upon  Ric-  1 
card  and  his  assigns,  and  dispossessed,  expelled  and 
disseised  them  of  three  eighths,  the  said  Klock,  &c., 
being  the  owners  of  the  said  three  eighths,  of  which 
dispossession  the  Lansings  had  notice,  and  were  re-  j 
quested  to  put  in  possession  the  then  assignee,*  'oni- 
fort  Eaton,  which  they  refused  to  do :  and  further, 
that  the  defendant  has  kept  all  the  other  covenants. 

That  since  the  date  of  the  lease,  to  wit :  May  22, 
1815,  Jacob  G.  Klock  and  others  entered  upon  the 
possession  of  the  defendant,  with  the  privity  and 
consent  of  the  plaintiff,  and  expelled  the  defendant 
from  his  possession.  5.  The  5th  plea  is  like  the  4th,  ! 
except  that  the  expulsion  is  stated  to  be  from  three 
eighths  ot  the  premises.  6.  That  after  Jan.  16, 1815, 
and  before  Jan.  1, 1816.  the  defendant  offered  to  pay 
the  annual  rents,  if  the  plaintiff  would  reinstate  him 
In  quiet  possession  of  the  three  eighths,  whereof, 
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the  defendant  intended  to  show  an  eviction  of 
three  eighths,  by  way  of  reducing  the  amount 
of  the  plain  tiffs  recovery,  he  should  have  so 
pleaded.  The  evidence  does  not  support  the 
plea,  and  the  plaintiff  is  entitled  to  retain  his 
verdict. 
Motion  for  a  new  trial  denied. 


*EFNER  «.  SHAW.         [*567 

Submission  to  Arbitrators — Implied  Promise  to 
Pay  Award — Promise  by  a  Party  to  Correct 
Mistakes  of  Arbitrators,  Void  for  \  Want  of 
Consideration — Practice  —  Evidence  of  Mi»- 
tafees  by  Arbitrators,  or  to  Vary  Terms  of  Writ- 
ten Submission,  Inadmissible. 

A  promise  to  pay  will  be  Implied  from  an  agree- 
ment of  parties  to  abide  by  the  decision  of  indi- 
viduals named  between  them  to  appraise  the  value 
of  certain  work  and  services  done  and  performed 
by  one  party  for  the  other. 

Where  arbitrators,  in  an  appraisement  of  the 
value  of  work  done,  were  directed  by  the  submis- 
sion "to  make  a  statement  of  the  value  of  the  work 
according  to  the  usual  prices  paid  in  the  country 
for  such  work,"  it  was  held  that  such  direction  only 
prescribed  a  rule  by  which  the  labor  wan  to  be 
valued ;  that  it  formed  no  part  of  the  award  to  be 
made  by  them,  and  consequently  that  it  was  unnec- 
essary that  a  copy  of  such  statement  should  be 
served  on  the  defendant  previous  to  suit  brought. 

Evidence  varying  the  terms  of  a  written  submis- 
sion is  inadmissible.  So,  also,  evidence  of  mistakes 
in  an  award  by  arbitrators  cannot  be  shown  in  a 
court  of  law. 

A  promise  by  a  party  in  whose  favor  an  award  is 
made  to  correct  any  mistakes  which  may  have  been 
made  by  the  arbitrators,  is  void  for  want  of  consid- 
eration. At  all  events,  a  defendant  cannot  avail 
himself  of  such  defense  in  an  action  on  the  award. 

Citations— 9  Johns..  38,  212;  3  Johns.,  738 ;  3  Cai., 
166 ;  2  Johns.,  62:  2  Johns.  Ch.,  557;  7  Cow.,  185  ;  Kyd., 
Aw.,  115. 

ERROR  from  the  Erie  C.  P.    Shaw  sued 
Efner  in  the  C.  P.,  and  declared  against 

with  the  knowledge  of  the  plaintiff,  J.  G.  Klock.&c., 
had,  May  22, 1809,  dispossessed  Riccard  and  bis  as- 
signs, which  the  plaintiff  declined  and  neglected.  7. 
Tnat  before  the  rent  became  due,  mentioned  in  the 
declaration,  James  Jackson,  on  the  demise  of  J.  G. 
Klock  and  others,  by  the  judgment  of  the  Supreme 
Court,  recovered  against  B.  Hudson,  the  then  as- 
signee of  Riccard,the  premises  in  question,  and  af- 
terwards. May  22,  1809,  with  force  and  arms,  entered 
and  expelled  him  from  three  eighths,  and  kept  turn 
out,  and  keeps  out  the  defendant,  from  Jan.  16, 1815. 
hitherto.  8.  That  James  Jackson,  ex  dem.  J.  G. 
Klock,  &c.,  of  the  Term  of  January.iaOO.commenced 
an  action  of  ejectment  in  the  Supreme  Court  against 
Barnard  Hudson,  tenant  of  the  demised  premises, 
and  such  proceedings  were  had  that  James  Jackson, 
of  the  Term  of  Aug.,  1808,  recovered  three  eighths 
of  the  premises,  as  by  the  record  more  fully  appears; 
and  afterwards,  Aug.  13,  1808.  caused  a  writ  of  pos- 
session to  be  issued  to  the  sheriff  of  Montgomery  Co.. 
to  which  the  sheriff,  in  May,  1809.  returned  that  he 
had  caused  the  same  to  be  executed,  as  by  the  record 
appears,  which  judgment  remains  in  full  force :  by 
reason  whereof,  the  said  James  Jackson  and  others 
entered  into  the  possession  of  the  three  eighth  parts 
of  the  premises  and  expelled  the  said  Hudson,  and 
since  Jan.  16,  1815,  keep  out  the  defendant.  Tin- 
plaintiff  took  issue  on  the  first  plea,  and  demurred 
generally  to  all  the  others.  The  defendant  joined 
in  demurrer.  The  objections  to  the  _<1  plea  are,  that 
it  does  not  show  by  what  title  the  K locks  entt-ri  <\ : 
it  is  not  averred  that  the  defendant  was  evicted 
from  the  whole  premises ;  that  it  does  not  show  by 
what  process  t  he  defendant  was  evicted,  and  that  an 
evict  ion  of  u  part  is  no  bar  to  the  rent,  as  it  will  be 
apportioned.  These  same  objections,  or  some  of 
them,  are  made  to  all  the  other  special  pleas. 
It  is  well  sett  ie<i  ttmt  t  here  can  be  no  suspension 


NOTE.— Arbitration  and  award. 
See,  generally,  Crofoot  v.  Allen,  ante  p.,  484,  note 
and  other  notes  there  cited. 
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him  on  a  written  instrument  signed  by  both  par- 
ties, whereby  they  agreed  that  J.  B.  Stone  and 
J.  B.  Hicks  should  appraise  the  joiner's  and 
carpenter's  work  on  a  brick  building  lately 
erected  by  the  plaintiff  for  the  defendant ;  that 
the  appraisers  should  make  a  statement  of  the 
value  of  the  work  according  to  the  usual  prices 
paid  in  the  country  for  such  work,  and  that 
the  parties  would  abide  their  decision.  On  the 
trial  of  the  cause,  the  plaintiff  proved  that  an 
appraisement  was  accordingly  made,  and  pro- 
duced a  statement  or  bill  of  particular  items 
made  by  the  appraisers  of  the  value  of  the 
work,  amounting  in  the  whole  to  $884.03.  The 
defendant  objected  to  the  introduction  of  this 
bill  on  the  ground  that  a  copy  of  it  had  not 
been  served  upon  him.  The  objection  was 
overruled.  One  of  the  appraisers  testified  that 
the  defendant  had  notice  of  the  amount  at 
which  the  work  had  been  appraised  ;  that  he 
then  complained  that  a  detailed  statement  had 
not  been  made  of  the  particular  items  of  work 
and  the  prices  of  each;  that  afterwards  such 
statement  was  made  and  delivered  to  the  plaint- 
iff, but  not  to  the  defendant,  nor  had  he  sub- 
sequently any  notice  of  the  same  from  the  ap- 
praisers. The  plaintiff  admitted  the  receipt  of 
$721.79,  and  claimed  the  balance. 

The  defendant  then  offered  to  prove  that  the 
object  of  the  submission  was  only  to  deter- 
mine whether  the  work  which  had  been  done  on 
the  building,  variant  from  the  original  plan, 
was  worth  more  or  less  than  the  price  original- 
ly agreed  on  between  the  parties;  which  he  of- 
fered to  show  was  $656.  This  evidence  was 
objected  to  and  rejected. 
568*]  *The  defendant  proved  that  after  the 
appraisement  the  plaintiff  agreed  to  correct  all 
errors  and  mistakes  which  had  been  made  in 
the  same,  and  offered  to  prove  several  import- 
ant mistakes  made  by  the  appraisers  in  the  ad- 
measurement of  the  work  and  the  prices  al- 

of  the  rent  without  an  eviction.  Bull.  N.  P.,  177;  1 
Ld.  Raym.,  370.  An  eviction  by  the  lessor,  or  by  a 
paramount  title,  is  a  good  bar  to  the  payment  of 
rent.  1  Saund.,  205,  n.;  Cowp.,  243.  In  the  case  of 
Foster  v.  Piereon,  4  T.  R.,  617,  the  action  was  cove- 
nant and  founded  upon  a  breach  of  the  covenant  for 
quiet  enjoyment.  It  was  held  to  be  a  good  assign- 
ment of  a  breach,  to  state  that  J.  B.  P.,  at  the  time  of 
the  lease  made,  and  at  the  time  of  the  eviction,  had 
lawful  right  and  title  to  the  premises,  and  having 
such  lawful  right  and  title,  entered.  Another  ob- 
jection taken  in  that  case  was,  that  the  eviction  was 
not  shown  to  have  been  by  due  course  of  law ;  but 
this  was  abandoned  as  untenable.  This  is  cited  and 
proved  by  Sergt.  Williams,  2  Sauud.,  181  b;  the 
contrary  was  ruled  in  Mosse  v.  Archer,  3  Mod.,  135. 
In  Greenby  v.  Wilcocks,  2  Johns.,  1,  Spencer,  J., 
who  delivered  the  opinion  of  the  majority  of  the 
court,  says :  ''The  eviction  stated  in  the  declaration 
does  not  appear,  nor  is  it  averred  to  have  taken 
place  by  process  of  law ;  covenants  for  quiet  enjoy- 
ment andageneral  warranty  extended  only  to  law- 
ful evictions.  Some  of  the  cases  admit  that  the  ac- 
tion lies  for  breach  of  covenant  for  quiet  enjoy- 
ment, if  the  person  to  whom  the  right  belongs  oust 
the  possessor."  In  Waldron  v.  McCarty,  3  Johns., 
473.  Spencer,  J.,  again  reiterates  the  doctrine,  that 
in  an  action  on  such  a  covenant  there  must  be  an 
expulsion  from  the  possession,  or  a  disturbance 
therein.  In  Cortz  v.  Carpenter,  5  Johns.,  121,  the 
court  says :  "  The  covenant  for  quiet  enjoyment 
goes  to  the  possession,  and  not  to  the  title."  It  ap- 
pears to  be  a  technical  rule  that  nothing  amounts  to 
a  breach  of  this  covenant  but  an  actual  eviction  or 
disturbance  of  the  possession  of  the  covenantee.  In 
Kerr  v.  Shaw,  13  Johns.,  238,  the  court  refer  to  the 
above  cases,  and  say  that  a  judgment  in  ejectment 
is  not  sufficient ;  there  must  be  an  actual  disturb- 
ance of  the  possession.  Taking  these  cases  together, 
they  show  that  to  constitute  an  eviction  by  a  stran- 
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lowed  for  it.  This  evidence  was  objected  to 
and  rejected  by  the  court,  unless  the  defend- 
ant would  show  that  the  plaintiff  was  present 
when  the  mistakes  were  ascertained.  The  jury, 
under  the  direction  of  the  court,  found  a  ver- 
dict for  the  amount  claimed  by  the  plaintiff,  on 
which  judgment  was  rendered. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 
The  award  was  not  made  in  pursuance  of  the 
submission.  The  appraisers  were  required  to 
make  a  statement  of  the  value  of  the  work,  ac- 
cording to  the  usual  prices  paid  in  the  country. 
They  made  their  award  without  doing  so,  and 
the  statement  made  by  them  subsequently  was 
a  nullity;  even  this  was  not  delivered  to  the  de- 
fendant, who  was  entitled  to  notice  before  suit 
brought.  Kyd,  Awards,  115,  116. 

The  evidence  as  to  the  object  of  the  submis- 
sion ought  to  have  been  received.  The  inten- 
tion of  the  parties  was  barely  to  ascertain  the 
value  of  the  work  by  the  estimate  of  the  ap- 
praisers, not  to  constitute  them  a  tribunal  to 
determine  the  rights  of  the  parties.  The  es- 
timate made,  gave  no  right  of  action.  There 
was  no  promise  to  pay,  either  express  or  im- 
plied. 8  Johns.,  193;  1  Phil.  Ev.,  496;  1  Com. 
Cont.,  25;  Kyd,  139;  6  Johns.,  39;  16  Id.,  227. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
defendant  was  not  entitled  to  a  copy  of  the 
statement  on  which  the  estimate  of  the  ap- 
praisers was  made.  The  submission  only  re- 
quired that  the  appraisers  should  proceed  in 
that  mode  to  ascertain  the  value  of  the  work, 
with  which  requisition  they  complied.  All  the 
defendant  could  ask  was  notice  of  the  amount, 
and  that  he  had.  A  promise  to  pay  whatever 
the  work  should  be  appraised  at,  necessarily 
must  be  implied  from  the  submission. 

The  evidence  offered  to  show  the  intent  of 
the  parties  was  inadmissible.  9  Johns. ,  38. 

The  agreement  to  correct  mistakes  was  nu- 
dumpactum.  It  was  not  obligatory,  because  not 

ger.  there  must  be  a  disturbance  of  the  possession 
under  a  paramount  title  by  due  process  of  law. 
This  must  constitute  the  rule  by  which  to  test  the 
i  sufficiency  of  the  pleas  in  this  case. 

The  second  plea  alleges  a  seisin  in  fee  in  Klock, 
I  and  an  expulsion,  but  not  by  process  of  law.  and 
I  only  of  three  eighths  of  the  premises.    It  is,  there- 
|  fore.Ibad  on  two  grounds:  1.  For  not  showing  proc- 
ess of  law  to  warrant  the  expulsion ;  and  2.  In  not 
showing  title  or  expulsion  only  as  to  a  part.  In  Ste- 
venson v.  Lambard,  2  East.  580,  it  is  decided  that  in 
i  debt  or  covenant  against  the  assignee  of  the  lessee, 
!  the  action  is  local  and  the  rent  is  apportionable. 
|  That  was  an  action  of  covenant  against  the  assign- 
ee ;  the  defendant  pleaded  an  eviction  by  ejectment 
as  to  one  half,  to  which  there  was  a  demurrer,  and 
the  court,  after  an  able  argument  and  upon  due 
consideration,  gave  judgment  for  the  plaintiff,  on 
|  the  principle  that  between  these  parties  the  rent 
j  was  apportionable ;  and  they  allowed  the  defendant 
i  to  amend,  and  plead  it  only  to  one  moiety  of  the 
I  rent.    Upon  the  principles  here  laid  down,  these 
|  pleas  are  all  except  the  4th  bad,  and  that  is  bad  for 
j  another  cause;  it  states  a  forcible  expulsion  by 
Klock,  with  the  privity  and  consent  of  Lansing. 
Surely  Mr.  Lansing's  consent  amounted  to  nothing; 
I  he  had  no  authority  to  consent  or  dissent.    Had  the 
expulsion  been  by  the  plaintiff,  or  by  those  persons 
as  his  servants,  or  by  his  direction ,  a  different  ques- 
tion would  have  been  presented.    In  Pendleton  v. 
Dyett,  4  Cow.,  584,  the  question  is  fully  discussed  ; 
and  it  is  clearly  shown,  from  a  review  of  the  au- 
thorities, that  an  ouster  by  the  landlord  excuses 
from  the  payment  of  rent ;  but  there  must  be  an 
actual  ouster  from  the  whole  or  part  of  the  demised 
premises.  As  the  pleas  stand,  they  are  all  bad.    The 
plaintiff  is  entitled  to  judgment  upon  the  demurrer 
to  the  2d.  3d,  4th,  5th,  6th,  7th  and  8th  pleas.  The  de- 
fendant has  leave  to  amend  on  payment  of  costs. 
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569*]  mutual.  12  Johns.  397.  *If  obligatory, 
the  errors  or  mistakes  could  not  be  shown  be- 
cause investigated  on  an  ex  parte  examination. 
If  mistakes  existed  in  fact,  they  could  not  be 
shown  by  way  of  set-off,  being  an  unliquidated 
demand.  The  remedy  of  the  party  was  by  a 
cross  action,  or  by  bill  in  equity.  3  Johns. ,  368; 
2  Johns. Ch.,  551;  7 Cow., 185;  2  Stark.  Ev.,  137. 

By  1he  Court,  Sutherland,  J.  A  promise  to 
pay  the  amount  at  which  the  arbitrators  should 
estimate  the  labor  and  services  performed  by 
the  plaintiff  below  upon  the  house  mentioned 
in  the  submission,  is  implied  in  the  agreement 
of  the  parties  contained  in  the  submission,  to 
abide  by  the  decision  of  the  arbitrators.  The 
submission  admits  that  the  defendant  ought  to 
pay  what  the  labor  was  worth,  and  leaves  noth- 
ing to  be  done  by  the  arbitrators  but  to  deter- 
mine the  value  of  such  work.  If  the  work  was 
originally  performed  under  a  special  contract 
fixing  the  price,  it  might  be  questionable 
whether  the  plaintiff  could,  after  the  submis- 
sion, sustain  an  action  on  the  original  agree- 
ment; and  if  not,  he  would  have  no  remedy  ex- 
cept in  an  action  like  this  upon  the  award. 
But  admitting  the  plaintiff  might  have  brought 
an  action  for  work  and  labor,  and  had  given 
the  award  in  evidence,  it  does  not  follow  that 
he  could  not  sue  on  the  award  itself.  The  sub- 
mission being  special,  to  ascertain  the  value  of 
the  work  the  defendant  had  a  right  (and  it  was 
permitted  by  the  court)  to  set  off  any  claim  or 
demand  which  he  could  prove  against  the 
plaintiff;  and  it  is  a  mere  matter  of  form  wheth- 
er the  action  be  put  in  one  shape  or  the  other. 
If  the  defendant  could  show  that  he  had  al- 
ready paid  more  than  the  arbitrators  said  the 
work  was  worth,  no  recovery  could  be  had 
against  him. 

The  evidence  offered  by  the  defendant,  and 
rejected  by  the  court,  was  properly  excluded. 
A  part  of  it  went  directly  to  vary  the  terms  of 
the  written  submission,  which  was  clearly  in- 
admissible (9  Johns.,  38);  another  portion  of  it 
to  show  that  the  arbitrators  had  made  mistakes 
in  their  award,  not  that  they  had  been  guilty 
of  partiality  or  corruption,  all  the  cases  decide 
cannot  be  done  at  law.  3  Johns.,  736;  3  Cai., 
166;  2  Johns.,  62;  9  Johns.,  212;  2  Johns.  Ch., 
557;  7  Cow.,  185. 

57O*]  *The  promise  of  the  plaintiff  to  cor- 
rect any  mistakes  which  the  arbitrators  might 
have  made  was  without  consideration.  He  did 
not  admit  that  there  were  any  mistakes.  It  was 
a  mere  voluntary  engagement  on  his  part  to 
correct  any  error  of  the  arbitrators;  that  is,  if 
he  could  be  satisfied  they  had  erred  in  any  par- 
ticular he  would  rectify  it.  He  did  not  intend 
that  the  award  should  be  abandoned,  and  the 
whole  case  re-examined  At  all  events,  the  de- 
fendant could  not  avail  himself  of  it  by  way  of 
set-off  or  defense  in  this  action. 

The  only  point  in  relation  to  which  I  enter- 
tain any  doubt  is,  whether  the  bill  of  particu- 
lars or  items  of  the  work,  and  their  prices  as 
found  by  the  arbitrators,  should  have  been 
served  upon  the  defendant,  or  at  least  notice 
thereof  given  to  him  before  suit  brought.  But 
on  the  whole,  I  am  inclined  to  think  it  was  not 
necessary.  He  had  notice  of  the  aggregate 
amount,  which  I  think  was  sufficient.  By  the 
submission,  the  arbitrators  were  to  make  a 
WEND.  3. 


statement  of  the  value  of  the  work,  according 
to  the  usual  prices  paid  in  the  country.  This 
merely  prescribes  the  rule  by  which  the  labor 
was  to  be  valued  (the  usual  price  paid  in  the 
country)  but  the  aggregate  amount  is  the  award 
and  of  that  the  defendant  had  notice.  Kyd, 
Awards,  115. 
Judgment  affirmed. 

Cited  in-20  Barb-,  411 :  21  Barb.,  64 ;  2  Hilt.,  51. 


JACKSON,  ex  dem.  LIVINGSTON, 

v. 
BATEMAN. 

Judgment  at  Law  in  a  Lien  on  Interest  of  a  cestni 
que  trust—  W hen  Such  may  be  Sold  on  Exe- 
cution—Resulting Trust — Facts  as  to  Payment 
of  Consideration  to  be  submitted  to  Jury — 
Ejectment. 

A  judgment  at  law  is  a  lien  upon  the  interest  of  a 
cestui  yue  trust,  and  such  interest  may  be  sold  by 
execution  where  the  cestui  que  use  has  the  whole 
beneficial  interest  and  the  trustee  only  a  naked  and 
formal  title. 

The  fact  of  the  payment  of  the  whole  considera- 
tion by  the  alleged  cestui  aue  use,  where  a  resulting 
trust  is  set  up.  should  be  distinctly  submitted  to  the 
consideration  of  the  jury. 

Where  a  term  is  in  trust  for  the  benefit  of  the 
lessor  of  the  plaintiff,  a  defendant  in  ejectment  can- 
not set  up  such  trust  in  a  bar  of  recovery. 

Citations-1  R.  L.,  74 ;  17  Johns.,  351 ;  3  Johns.,  216: 
4  T.  R.,  758.  n. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Monroe  Circuit  in  Mar.,  1828,  for  the  re- 
covery of  a  house  lot  in  the  Village  of  Roch- 
ester. 

Mar.  22,  1821,  8.  D.  Mumford  being  seised 
of  the  premises  (by  his  attorney,  H.  R.  Bender), 
entered  into  a  contract  to  convey  unto  Jona- 
than Case  a  house  lot  in  the  Village  of  Roch- 
ester, upon  the  payment  of  $125,  by  annual 
installments,  the  last  installment  falling  due 
Mar.  22, 1825.  Bender,  the  agent  of  Mumford, 
proved  that  all  the  installments  *were  [*571 
paid  by  Jonathan  Case  except  the  last,  which 
was  paid  by  James  Gregory.  On  whose  ac- 
count Gregory  made  the  payment  he  did  not 
know,  or  was"  informed  ;  but  supposed  it  was 
on  account  of  Jonathan  Case,  as  he  had  never 
heard  of  any  transfer  of  the  article  and  knew 
no  other  person  interested  in  the  lot.  The  last 
payment  was  made  Mar.  22,  1825.  Jonathan 
Case  entered  into  possession  of  the  lot  under 
the  article  of  agreement ;  built  a  house,  and 
lived  on  the  lot  until  about  two  years  before 
the  trial. 

The  lessor  of  the  plaintiff  claimed  to  recover 
the  premises  under  a  sheriff's  deed  executed 
to  him  Feb.  1,  1827,  by  virtue  of  a  sale  under 
an  execution  on  a  judgment  in  favor  of  W. 
Pitkin  and  J.  E.  Livingston  against  Jonathan 
Case,  for  $595,  docketed  May  31,  1825.  The 
execution  was  tested  in  May  and  returnable  in 
Aug.,  1825.  The  sale  took  place  Oct.  8.  1825. 


NOTE.— Resulting  trust. 

At  the  common  MW  where  lands  were  conveyed  to 
one,  the  purchase  mnneti  being  jxiirf  hy  another,  a  trust 
resulted  In  favor  of  the  latter.  See  Foote  v.  Colvin, 
3  Johns..  216,  note;  Jackson  v.  Matsdorf,  11  Johns.. 
91,  note.  See,  also,  on  the  general  subject  the  Stat- 
utes in  the  various  States. 
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when  the  premises  in  question  were  struck  off 
for  $450  to  the  lessor  of  the  plaintiff,  a  certifi- 
cate of  sale  given,  and  the  execution  returned 
nutta  bona  for  the  residue.  The  suit  in  which 
this  judgment  was  obtained  was  commenced 
menced  by  capias,  returnable  first  Monday  of 
Feb.,  1824. 

On  the  part  of  the  defendant  was  produced: 
1.  A  deed  of  the  premises  in  question  from  S. 
D.  Mumford  (the  original  owner),  to  Samuel  S. 
Case,  bearing  date  Sep.  28, 1825,  consideration 
expressed  $140.  2.  A  lease  from  Samuel  S. 
Case  to  W.  Tappan,  Jr.,  bearing  date  Mar.  28. 
1826,  for  one  year  at  a  rent  of  $75;  an  assign- 
ment to  the  defendant  in  Sep.,  1826,  and  a  re- 
newal of  the  lease  Mar.  28,  1827,  at  a  rent  of 
$80.  The  defendant  further  showed  a  lease 
from  Samuel  S.  Case  to  Jonathan  Case  of  the 
premises  in  question  bearing  date  June  7,  1824, 
for  one  year  at  the  weekly  rent  of  $1,  and 
proved  that  Jonathan  Case  remained  in  posses- 
sion of  the  premises  in  question  until  the  date 
of  the  lease  to  Tappan,  who  entered  and  con- 
tinued in  possession  until  the  transfer  to  the 
defendant,  who  had  been  in  ever  since. 

It  was  further  proved  that  at  the  date  of  the 
lease  from  Samuel  S.  Case  to  Jonathan  Case, 
an  arrangement  was  made  by  which  the  article 
for  the  sale  of  the  lot  obtained  from  the  agent 
572*]  *of  Mumford  was  transferred  to  Sam- 
uel S.  Case  ;  the  witness,  however,  did  not  rec- 
ollect that  the  assignment  was  by  writing. 
Parol  evidence  of  the  assignment  was  objected 
to,  but  received,  and  the  question  reserved. 
There  was  no  evidence  of  any  consideration 
paid  by  Samuel  S.  Case  to  Jonathan  Case,  nor 
of  the  particulars  of  the  bargain.  Samuel  S. 
Case  was  at  the  time  not  worth  any  property. 
The  rents  since  the  first  letting  to  Tappan  had 
been  received  by  him. 

The  judge  decided  that  Jonathan  Case  had 
not  a  resulting  trust  in  the  premises,  and  ob- 
served that  there  did  not  seem  to  be  any  facts 
in  dispute  for  the  jury  to  pass  upon,  and 
charged  them  that  in  his  opinion  there  could 
be  no  pretense  of  fraud  in  the  case  ;  that  he 
could  discover  nothing  but  the  very  common 
case  of  a  sale  of  an  article  and  a  deed  under  it 
to  the  transferee  ;  that  it  did  not  appear  that 
Jonathan  Case  was  insolvent,  nor  but  that  he 
was  abundantly  able  to  pay  all  his  debts  ;  that 
he  could  not  discover  the  us'ual  indicia  of  fraud; 
but  that  it  was  immaterial  whether  the  assign- 
ment was  bona  fide  or  not,  the  premises  in  ques- 
tion having  been  conveyed  by  S.  D.  Mumford 
to  Samuel  S.  Case,  the  legal  title  was  in  him, 
and  a  court  of  law  could  not  protect  or  enforce 
the  equities  set  up  by  the  lessor  of  the  plaint- 
iff, and  under  this  direction  the  jury  found  a 
verdict  for  the  plaintiff  ;  which  was  moved  to 
be  set  aside. 

Mr.  P.  M.  Haight,  for  plaintiff. 

Mr.  S.  Boughton,  for  defendant. 

By  the  Court,  Marcy,  J.  The  legal  title  to 
the  premises  in  question  has  never  been  in  Jon- 
athan Case,  but  it  is  contended  by  the  plaintiff 
that  he  had  a  resulting  trust  in  the  premises  at 
the  time  of  the  docketing  of  the  judgment 
against  Case,  and  that  therefore  such  judgment 
was  a  lien  upon  them,  and  the  lessor  of  the 
plaintiff  acquired  title  under  the  sale  by  virtue 
of  the  execution  issued  on  that  judgment. 
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In  Mar.,  1821,  Mumford,  who  then  owned 
the  premises,  entered  into  a  contract  to  convey 
them  to  Jonathan  Case,  on  receiving  certain 
payments  mentioned  in  the  article  of  agree- 
ment *between  him  and  J.  Case.  By  [*573 
the  terms  of  the  agreement  the  last  payment 
was  to  be  made  Mar.  22,  1825,  and  it  was  ac- 
cordingly made  ;  but  Mumford  did  not  convey 
the  premises  until  Sep.  28,  1825.  Having  re- 
ceived the  stipulated  consideration  for  the  sale 
of  the  premises,  but  not  having  executed  a  con- 
veyance, he  held  the  premises  as  trustee  from 
Mar.  22  to  Sep.  28,  1825.  Who  was  the  ceslui 
que  trust?  If  it  was  Jonathan  Case,  the  judg- 
ment on  which  the  property  was  sold  having 
been  recovered  during  this  time,  became  a  lien 
upon  it  by  virtue  of  the  4th  section  of  the  Stat- 
ute of  Uses,  1  R.  L.,  74,  as  effectually  as  if  he 
had  been  seised.  It  is,  however,  clearly  settled 
that  the  statute  only  applies  to  cases  where  the 
entire  estate  out  of  which  the  use  arises  vests 
in  the  cestui  que  use  in  consequence  of  his  hav- 
ing paid  the  whole  consideration  money.  17 
Johns.,  351.  To  establish  a  resulting  trust,  the 
proof  should  be  clear  that  the  purchase  money 
was  really  the  property  of  him  who  claims  the 
estate  or  for  whom  it  is  claimed.  Foot  v.  Col- 
tin,  3  Johns.,  216.  It  was  a  question,  and  an 
all  important  one,  in  this  case,  therefore, 
whether  the  whole  consideration  for  the  prem- 
ises was  paid  by  Jonathan  Case.  It  was  in- 
cumbent on  the  plaintiff  to  establish  this  fact 
clearly.  It  appears  to  me  that  the  judge  erred 
in  saying  that  there  did  not  appear  to  be  any 
facts  in  dispute  for  the  jury  to  pass  upon.  The 
proof  of  the  payment  o'f  the  consideration 
money  by  Jonathan  Case  was  some  what  strong; 
all  the  payments  but  the  last  had  been  made 
by  him,  and  that  was  made  by  a  person  who 
the  agent  of  Mumford  supposed  made  it  on 
Jonathan  Case's  account,  because  Jonathan 
Case  had  the  article  of  agreement  and  the  wit- 
ness had  not  heard  and  did  not  know  of  any 
transfer  of  it.  There  was  not  much  evidence 
to  countervail  this,  except  the  fact  that  Mum- 
ford,  when  he  conveyed  the  legal  title,  con- 
veyed it  to  Samuel  S.  Case,  and  that  Samuel 
S.  Case  had  exercised  acts  of  ownership  over 
the  property  since  he  had  acquired  legal  title. 
There  was  also  some  proof  of  an  arrangement 
for  the  transfer  of  the  agreement  from  J.  Case 
to  S.  S.  Case,  but  no  written  transfer  was 
proved,  nor  any  evidence  of  a  consideration 
*paid.  It  appears  to  me  this  evidence  [*574 
should  have  been  submitted  to  the  jury  for 
them  to  determine,  whether  it  did  or  did  not 
make  out  the  fact  of  the  payment  of  the  whole 
consideration  money  by  Jonathan  Case. 

It  also  appears  by  the  case,  that  the  judg^e 
decided  that  the  plaintiff  could  not  recover  if 
Jonathan  Case  had  a  trust  resulting  from  hav- 
ing paid  all  the  consideration  money  for  the 
premises.  If  this  opinion,  which  was  given  on 
a  point  raised  by  the  counsel,  be  considered 
with  special  reference  to  that  point,  or  gener- 
ally, to  the  case  with  its  attendant  circum- 
stances, I  apprehend  it  is  too  broad  to  be  sus- 
tained by  this  court.  The  plaintiff  contended 
that  the  assignment  of  the  agreement  by  Jona- 
than Case  to  S.  S.  Case  was  void  on  the  ground 
of  fraud,  but  the  judge  declared  that  it  was  im- 
material whether  the  assignment  was  bona  fide 
or  not,  the  premises  having  been  conveyed  by 
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Mumford  to  S.  S.  Case,  the  legal  title  was  in 
Lira,  and  a  court  of  law  could  not  enforce  or 
protect  the  equities  set  up  by  the  plaintiff. 
This  opinion  of  the  judge  seems  not  only  to 
be  opposed  to  the  doctrine  in  the  cases  cited, 
but  to  militate  against  the  plain  provisions  of 
the  Act  Concerning  Uses.  If  the  proof  in  this 
case  made  out  that  the  whole  beneficial  inter- 
est in  the  premises  was  in  Jonathan  Case,  and 
that  S.  S.  Case  was  a  trustee  with  a  mere  naked 
or  formal  legal  title,  the  plaintiff  should  not  be 
sent  from  a  court  of  law  to  a  court  of  equity 
for  the  recovery  of  his  rights. 

The  recovery  of  the  plaintiff  is  resisted  on 
the  ground  that  the  defendant  was  in  posses- 
sion of  the  premises  under  a  title  derived  from 
S.  S.  Case,  who  had  at  the  time  of  executing 
the  lease  to  the  defendant  the  legal  title,  and 
that  he  is,  therefore,  protected  as  a  bona  fide 
purchaser.  In  considering  this  objection,  it  is 
perhaps  unnecessary  to  determine  how  far  the 
defendant's  rights,  derived  from  the  lease,  were 
affected  by  the  judgment  against  Jonathan 
Case,  the  sale  of  the  premises  under  the  execu- 
tion issued  on  that  judgment  and  the  purchase 
by  the  lessor  of  the  plaintiff.  The  defendant's 
lease  was  dated  Mar.  28, 1827,  and  the  sheriff's 
•deed  to  the  lessor  of  the  plaintiff  was  executed 
on  the  1st  and  duly  recorded  Feb.  6  previous. 
On  the  supposition  that  S.  S.  Case  was  the 
5  75*]  mere  naked  trustee  of  the  *whole  of  the 
premises  for  Jonathan  Case,  the  legal  title 
either  passed  by  the  sheriff's  deed  and  vested 
in  the  lessor  of  the  plaintiff  as  the  purchaser, 
and  then  S.  S .  Case  had  not  the  legal  seisin 
when  he  executed  the  lease  to  the  defendant ; 
or  the  effect  of  the  purchase  was  to  substitute 
the  purchaser  for  Jonathan  Case,  and  the  lessor 
of  the  plaintiff  was,  after  the  sheriff's  sale,  the 
•cestui  que  use  or  cestui  que  trust.  If  such  was 
the  case,  the  defendant's  outstanding  term 
«ould  not  be  set  up  to  defeat  the  plaintiff.  Ld. 
Mansfield  lays  it  down  as  a  settled  principle 
that  where  the  term  is  in  trust,  for  the  benefit 
of  the  lessor  or  plaintiff,  the  defendant  shall 
not  set  it  up  in  ejectment  as  a  bar  to  his  recov- 
ery. Doe  v.  Pegge,  4  T.  R. ,  758,  note. 

It  appears  to  me  that  His  Honor,  the  judge 
at  the  circuit,  erred  in  supposing  the  case  was 
one  that  exclusively  belonged  to  equity  ;  he 
should  have  submitted  the  testimony  as  to  S. 
S.  Case's  being  a  mere  trustee  of  Jonathan  Case 
for  the  whole  of  the  premises  to  the  jury  for 
them  to  pass  upon. 

New  trial  granted,  co*tt  to  abide  the  event. 

Cited  in -H.  &  D.,  189 ;  15N.Y.,  477;  1  Barb.,  518; 
•3  Abb.  Pr.,  30;  28  Mich.,  81;  46  Am.  Dec.,  409  (3  Ga.,  5). 


HENRY  AND  EMOTT  v.  BISHOP. 

Proof  of  Sealed  Instrument  Having  a  Subscrib- 
ing Witness — Must  be  Proved  by  Such  Witness 
— One  Present  at  Execution  of  Instrument, 
Who  Subsequently  Signed  as  Witness,  not  a 
Subscribing  Witness  within  the  Rule. 

An  instrument  under  seal,  to  which  is  affixed  the 
name  of  a  subscribing  witness,  can  be  proved  only 
by  such  witness,  unless  it  appear  that  his  attend- 
ance cannot  be  procured. 

A  person  present  at  the  execution  of  the  instru- 
ment who  does  not  then  but  subsequently  affixes 
-his  name  as  a  witness,  is  not  a  subscribing'  witness 
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within  the  reason  of  the  rule;  and  his  testimony 
cannot  be  received.it  appearing  that  they  were  wit- 
nesses who  did  subscribe  their  names  at  the  time  of 
the  execution. 
Citations— 2  Johns.,  451 ;  16  Johns.,  201. 

THIS  was  an  action  of  covenant,  tried  at  the 
Washington  Circuit  in  June,  1827,  before 
the  Hon.  Reuben  Hyde  Walworth,  then  one  of 
the  Circuit  Js. 

The  action  was  brought  for  the  recovery  of 
$200,  stipulated  damages  for  the  non-perform- 
ance of  covenants.  On  the  trial  of  the  cause. 
Zebulon  R.  Shipherd,  Esq..  whose  name,  to- 
gether with  that  of  two  other  persons,  ap- 
peared as  subscribing  witnesses  to  the  instru- 
ment declared  on,  testified  that  he  saw  the  de- 
fendant execute  it ;  that  he  saw  the  other  sub- 
scribing witnesses  subscribe  their  names  as  such 
witnesses;  that  he  executed  it  himself  as  the  at- 
torney of  the  plaintiffs ;  that  the  instrument 
hath  ever  since  its  date  been  in  his  possession  ; 
*and  that  after  the  period  for  the  per-  [*576 
formance  of  the  defendant's  covenant,  the  de- 
fendant stated  to  him  his  inability  to  comply 
with  the  same,  and  requested  him  to  obtain 
the  plaintiffs'  consent  to  release  him  from  his 
covenant.  He  further  stated  that  he  did  not 
subscribe  his  name  as  a  witness  at  the  execu- 
tion of  the  instrument,  but  that  he  had  done  so 
since  the  trial  had  been  called  on. 

The  counsel  for  the  defendant  objected  to 
the  sufficiency  of  the  proof,  the  absence  of  the 
subscribing  witnesses  not  having  been  account- 
ed for.  His  Honor,  the  presiding  judge,  said 
he  should  receive  the  proof  subject  to  the  opin- 
ion of  this  court  on  a  case  to  be  made:  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the  plaintiffs,  which  was  now  moved  to  be  set 
aside. 

.'//-.  Z.  R.  Shipherd,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendant,  who  cited 

1  Phil.  Ev.,  411-413;  4  East,  53;  4  Camp.,  232  ; 
4  Taunt.,  225,  226. 

By  the  Court,  Savage,  Ch.  J.  In  England, 
a  written  instrument,  whether  sealed  or  not, 
must  be  proved  by  the  subscribing  witness,  if 
there  be  one,  and  his  attendance  can  be  pro- 
cured. In  this  State,  the  rule  has  been  relaxed 
as  to  instruments  not  under  seal;  Hall  v.Phelps, 

2  Johns.,  451 ;  or  at  least  in  regard  to  negotiable 
paper.     16  Johns.,  201.     In  the  first  of  these 
cases,  Spencer,  J.,  says:  "The  confession  of  a 
party  that  he  gave  a  note,  or  any  instrument 
precisely  identified,  is  as  high  proof  as  that  de- 
rived from  a  subscribing  witness.    The  notion 
that  those  who  attest  an  instrument  are  agreed 
upon  to  be  the  only  witnesses  to  prove  it,  is  not 
conformable  to  the  truth  of  transactions  of  this 
kind,  and  to  speak  with  all  possible  delicacy, 
is  an  absurdity."  This  remark  is  perfectly  just, 
not  only  as  regards  notes,  but  instruments  un- 
der seal;  but  the  old  rule  has  been  adhered  to 
by  this  court  in  regard  to  sealed  instruments, 
notwithstanding  what  was  said  in  the  case  of 
Hall  v.  P/telps.    The  only  question,  therefore, 
which   we  are  now  at  liberty   to  discuss  is, 
whether  Mr.  Shipherd  was  a  subscribing  wit- 
ness.    So  long  as  we  retain  the  rule,  we  must 
preserve  the  reason  assigned  *for  it,  to  [*577 
wit:  that  the  witnesses  who  subscribe  at  the 
time  of  the  execution,  are  agreed  upon  by  the 
parties  to  be  the  only  witnesses  to  prove  it,  al- 
though this  reason  is  repudiated  in  relation  to 
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instruments  not  under  seal.  Mr.  Shipberd  was 
present  at  the  execution  of  the  instrument ;  he 
executed  it  as  the  attorney  for  one  of  the  par- 
ties; he  has  had  the  possession  of  it  ever  since; 
and  the  defendant  has  confessed  to  him  the 
execution  of  it  since,  yet  he  cannot  be  admit- 
ted to  prove  it.  Any  other  person  to  whom  the 
defendant  had  made  the  same  admission  might 
also  subscribe  the  instrument,  and  thus  the 
rule  be  evaded.  Such  is  the  necessary  conclu- 
sion from  an  adherence  to  the  rule,  which  I 
confess  always  appeared  to  be  an  absurdity. 
But  it  has  been  so  long  adhered  to.  that  it  can 
be  changed  only  by  legislative  enactment.  Ac- 
cording to  this  rule,  a  new  trial  must  be  granted, 
that  the  plaintiffs  may  produce  a  subscribing 
witness. 

Cited  in— 13  Wend.,  197 ;  6  Hill,  305 ;  50  N.  Y.,  42 :  1 
Barb,,  530;  11  Barb.,  128;  28  Barb.,  483;  1  E.  D.  S.,  154;  1 
Hilt.,  220;  1  Blatchf .,  345;  3  Allen,  451;  55  Mo.,  449. 

See-37  Am.  Sep.,  626  (84  N.  C.,  320). 


QUIN  t>.  ASTOR. 
Practice — Time  in  Bill  of  Particulars,  Material. 

Time  in  a  bill  of  particulars  is  material ;  and  it 
was  accordingly  held  that  evidence  of  work  done  in 
1820,  could  not  be  given  under  a  bill  specifying 
items  of  work  for  which  a  recovery  was  claimed,  to 
which  was  attached  the  date  of  Apr.  20, 1821. 

Citations— 4  Cow.,  54;  1  Taunt.,  353;  1  Cow.,1574,  n. 

ERROR  from  the  New  York  C.  P.  Quin,  in 
Dec.,  1826,  sued  Astor  in  the  C.  P.,  and 
declared  against  him  for  work,  labor  and  serv- 
ices. The  plaintiff,  under  a  judge's  order,  had 
delivered  the  following  bill  of  particulars  : 
"Common  Pleas.  John  Quin  v.  John  Jacob 
Astor.  Particulars  of  plaintiff 's  demand.  18^1, 
April  20.  To  setting  posts,  with  boards,  for 
selling  lots,  $2.  To  paving  done  in  Broadway, 
$50.  To  carting  earth  to  Haggerty's  lot,  800 
loads,  at  5c.  pr.  load,  $40.  To  extra  filling, 
occasioned  by  raising  Washington  St.,  9348 
loads,  at  5c.  pr.  load,  $467.04."  In  opening 
the  case  to  the  jury,  the  counsel  for  the  plaint- 
iff stated  that  the  plaintiff's  claim  was  for  ex- 
tra work,  over  and  beyond  the  amount  speci- 
fied in  a  contract,  done  by  the  plaintiff  for  the 
defendant,  at  sundry  times  during  the  years 
1817,  1818  and  1819  ;  and  offered  to  prove  the 
extra  work  charged  as  done  at  sundry  dates 
from  and  during  the  year  1820,  up  to  the  date 
of  the  bill  of  particulars  ;  that  a  copy  of  the 
bill  was  presented  to  the  defendant  about  the 
578*]  *time  of  its  date  ;  and  that  there  was 
only  one  filling  in  of  Haggerty's  lot,  and  one 
regulation  of  Washington  St.  between  the  par- 
ties to  the  suit.  The  counsel  for  the  defendant 
objected  to  any  evidence,  on  the  part  of  the 
plaintiff,  of  work  performed  out  of  the  date 
contained  in  the  bill  of  particulars,  and  the 
court  decided  that  the  evidence  of  work  done 
must  be  confined  to  the  year  1821,  specified  in 
the  bill  of  particulars,  and  that  no  evidence 
would  be  admitted  out  of  that  year  ;  to  which 
the  plaintiff  excepted.  The  plaintiff  then 
proved,  by  one  Corning,  a  city  surveyor,  that 
he  surveyed  certain  lots  for  the  defendant  on 
Washington  St.,  which  street  required  extra 
filling  in  and  was  subsequently  filled  in;  that  a 
paper  shown  him,  purporting  to  be  a  survey 
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and  calculation  of  work  done,  was  in  the  hand- 
writing of  one  Doughty,  also  a  city  surveyor, 
who  surveyed  with  him  at  the  time  in  partner- 
ship, and  made  out  the  calculations  ;  that  he 
had  never  seen  the  calculation  before,  but  had 
no  reason  to  believe  but  that  it  was  just ;  that 
he  did  not  know  to  the  contrary  of  Dough  ty's 
being  alive,  he  resided  in  the  Bowery.  Upon 
this  evidence,  the  plaintiff  offered  to  read  the 
calculation  and  survey  to  the  jury.which  being 
objected  to.was  refused,  and  the  plaintiff  again 
excepted.  The  court  rejecting  further  evidence 
offered  of  extra  work  done  prior  to  the  year 
1821,  directed  the  plaintiff  to  be  nonsuited.  A 
judgment  was  accordingly  entered  for  the  de- 
fendant. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error. 
The  bill  of  particulars  was  sufficiently  explicit 
to  entitle  the  plaintiff  to  give  the  evidence  he 
offered.  The  time  specified  in  the  bill  deliv- 
ered, was  not  material  ;  its  insertion  could  not 
mislead.  The  defendant  was  fully  apprised  of 
the  plaintiff's  demand,  his  attention  being  spe- 
cifically directed  to  particular  work.  A  mis- 
take in  a  particular  not  calculated  to  deceive 
or  mislead  a  party,  is  not  deemed  material. 
Thus,  an  error  in  the  date  of  an  item  was  hold- 
en  to  be  immaterial  2  Taunt.,  224.  If  the  de- 
fendant had  deemed  the  bill  of  particulars  not 
sufficiently  explicit,  he  might  have  obtained  an 
order  for  further  particulars.  Tidd,  528  ;  1 
Camp.,  69,  n;  2  Taunt.,  224;  4  Id.,  189;  1 
Stark.,  224.  He  had  no  right  to  wait  until  the 
trial,  and  then  object.  Holt  N.  P.,  552. 

*The  evidence  in  relation  to  the  sur-  [*570 
vey  and  calculation,  was  sufficient  prima facie 
to  authorize  the  reading  of  the  paper  to  the  jury. 

Mr.  J.  A.  Collier,  for  defendant  in  error. 
In  4  Cow.,  55,  the  court  say  that  in  a  bill  of 
particulars  the  date  of  the  items  should  always 
be  given  with  as  much  particularity  as  possi- 
ble. If  the  precise  day  cannot  be  stated,  the 
month  or  year  probably  can.  So  in  this  case, 
why  did  not  the  plaintiff  state  his  demand  to 
have  arisen  in  the  year  to  which  his  testimony 
applied?  See  also  Stark.  Ey.,  1025.  The  pa- 
per relative  to  the  calculations  was  properly 
rejected,  the  person  who  had  made  them  being 
in  full  life,  and  his  absence  unaccounted  for. 

Mr.  Wendell,  in  reply.  The  case  in  4  Cow. 
shows  that  the  objection  ought  to  have  been 
urged  before  the  judge  previous  to  the  trial. 
There  the  objection  to  the  want  of  dates  was 
made  before  the  judge.  Had  it  been  made  in 
this  case,  it  might  have  been  supplied. 

By  the  Court,  Sutherland,  J.  This  was  an 
action  of  assumpsit,  brought  by  Quin  against 
Astor.  It  appeared  from  the  statement  of  the 
plaintiff's  counsel  in  opening  his  case,  that 
Quin  had  contracted  with  Astor  at  some  ante- 
cedent period  to  fill  in  and  otherwise  regulate 
certain  lots  belonging  to  him  in  the  City  of  N. 
Y. ;  that  Astor  had  paid  the  contract  price,  but 
that  certain  extra  labor  had  been  performed  by 
Quin  in  1817,  '18,  '19,  and  that  this  action  was 
brought  to  recover  compensation  for  that  extra 
labor.  A  bill  of  particulars  had  been  delivered 
by  the  plaintiff,  in  which  all  the  plaintiff's 
charges  were  stated  under  the  date  of  Apr., 
1821.  The  defendant's  counsel  objected  to 
proof  of  any  services  prior  to  1821,  and  the 
court  below  sustained  the  objection ;  and  the 
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plaintiff  being  unable  to  prove  a  single  item  of 
service  during  the  year  1821,  the  court  non- 
suited him. 

In  Humphrey  v.  Cottelyou,  4  Cow.,  54,  it  is 
said  that  the  date  of  the  items  should  always 
be  given  with  as  much  particularity  as  possi- 
ble; if  the  precise  day  cannot  be  stated,  the 
58O*]  *month  or  year  should  be  designated. 
A  bill  of  particulars  as  general  as  the  declara- 
tion would  probably  be  considered  a  contempt 
of  the  order,  1  Taunt.,  853;  and  though  the 
time  in  a  declaration  is  not  material,  it  is  in  a 
bill  of  particulars.  The  object  of  a  bill  is,  to 
give  more  precise  information  to  a  party  than 
the  declaration  affords;  it  is  to  remedy  the  de- 
fects in  that  respect  of  the  declaration.  1  Cow. , 
574,  note,  where  the  cases  are  well  collected. 

The  calculation  as  to  the  extra  filling,  &c., 
offered  in  evidence  was  properly  rejected.  It 
was  proved  to  have  been  made  by  one  Dough- 
ty, who  also  appeared  to  be  alive  and  within 
the  jurisdiction  of  the  court.  There  was  no 
evidence  whatever  of  its  correctness.  The  tes- 
timony of  Corning  amounted  to  nothing.  He 
and  Doughty  were  partners  as  surveyors,  and 
Doughty  generally  made  the  calculations;  but 
whether  this  calculation  was  made  by  Dough- 
ty, he  could  not  say;  nor,  if  it  was  made  by 
him,  could  he  say  that  it  was  correct. 

The  decisions  below  were  correct,  and  the 
plaintiff  was  properly  nonsuited. 

Judgment  affirmed. 


BURR  v.  BALDWIN,  Executrix,  &c. 

Pleading — Immaterial  Averment — Departure . 

An  averment  of  the  value  of  goods  In  a  plea  of 
plene  admintetravtt  prceter,  is  not  material  and  trav- 
ersable.  A  rejoinder  averring  that  the  defendant 
has  assets,  but  not  more  than  sufficient  to  pay  and 
satisfy  a  judgment  of  upwards  of  $1,000.  is  not  a 
departure  in  pleading  from  a  plea  of  plene  admlnis- 
travit  prceter,  averring  the  goods  unadministeredto 
be  of  the  value  of  only  $1. 

Citations— 1  Chit.  PL,  333,  n.  7,  556,  557,  623;  Co- 
Litt.,  304  a  ;  Hob.,  133. 

DEMURRER  to  pleadings.  Declaration  for 
work,  labor,  care,  diligence  and  attendance 
as  an  attorney  and  solicitor.  Plea,  a  judgment 
recovered  by  Mary  Lagear  against  defendant 
as  executrix,  &c.,  for  $1,036.84,  damages  and 
costs,  and  plene  administramt,  except  as  to 
goods  and  chattels  of  small  value,  to  wit:  of 
the  value  of  $1,  which  are  all  the  goods  re- 
maining unadministered,  and  which  are  not 
sufficient  to  satisfy  the  judgment  rendered  in 
favor  of  Mary  Lagear.  Replication,  precludi 
non,  because  the  judgment  set  forth  in  the  plea 
was  suffered  for  a  greater  amount  than  was 
581*]  due  to  the  *plaintiff,  by  fraud  and  co- 
vin;  and  that  the  defendant  hath  sufficient  as- 
sets to  pay  and  satisfy  the  debt  really  due  to 
Mary  Lagear  and  the  demand  of  the  plaintiff. 
Rejoinder,  denies  the  fraud,  and  avers  that  the 
defendant  hath  not  assets  more  than  sufficient 
to  satisfy  the  judgment  in  the  plea  mentioned. 
To  this  rejoinder  the  plaintiff  demurred. 

.'//•.  A.  Burr,  for  plaintiff.  The  rejoinder 
is  a  departure  from  the  plea.  In  the  pfea,  the 
defendant  says  she  has  administered  all  the 
goods  and  chattels,  except  goods  and  chattels 
of  the  value  of  $1  ;  in  the  rejoinder,  she  says 
she  has  not  assets  more  than  sufficient  to  satis- 
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fy  a  judgment  of  $1,036.  A  defendant  cannot, 
in  a  subsequent  pleading,  abandon  a  ground 
of  defense  taken  in  a  former  pleading     Co 
Litt.,  304  ;  2  Saund.,  84,  n.  1;  2 Id.,  188;  1  Id 
116;  Dy..  2636. 

Mr.  C.  Bogart,  for  defendant.  There  is 
no  departure.  The  allegation  in  the  plea  as  to 
the  value  of  the  goods  remaining  unadminis- 
tered, is  not  material  and,  therefore,  not  trav- 
ersable  ;  it  is  mere  form.  2  Chit.  PI.,  454,  n. 
x  ;  Id.,  622.  The  plea  and  rejoinder  are  con- 
sistent. 

By  the  Court,  Marcy,  J.  The  position  taken 
by  the  plaintiff  to  sustain  the  demurrer  is,  that 
the  rejoinder  is  a  departure  from  the  plea. 
What  constitutes  a  departure  in  pleading, 
seems  to  be  clearly  defined  in  the  books,  al- 
though there  have  been  cases  presenting  much 
difficulty  in  applying  the  rule  to  the  facts  set 
forth  in  the  pleadings.  A  departure  takes  place 
when  a  party  quits  the  case  or  defense  first 
made,  and  has  recourse  to  another  matter.  1 
Chit.  PI.,  556,  557.  Ld.  Coke  says  it  is  when 
the  second  plea  contains  matter  not  pursuant 
to  the  former,  and  which  does  not  fortify  it. 
Co.  Litt.,  304  a. 

To  determine  whether  there  has  been  a  de- 
parture in  pleading  in  this  case,  it  is  necessary 
to  consider,  in  the  first  place,  the  nature  of  the 
defense  set  up  by  the  plea.  The  substance  of 
the  plea  is,  that  the  defendant  has  not  property 
that  was  the  testator's  beyond  what  will  satis- 
fy the  judgment  recovered  by  Mary  Lagear.  1 
Saund.,  333,  n.  7.  Though  in  *pleading  [*582 
in  such  a  case  as  this,  the  executor  must  state 
some  certain  sum  as  the  value  of  the  goods, 
the  amount  thus  stated  is  not  a  material  and 
traversable  averment ;  for  if  a  plaintiff  should 
prove  the  value  of  the  goods  to  be  more  than 
it.  is  alleged  to  be,  he  would  thereby  gain 
nothing.  To  entitle  him  to  recover,  he  must 
prove  their  value  to  be  more  than  the  sum  the 
defendant  can  retain,  to  satisfy  the  judgment 
previously  recovered  against  him.  1  Chit.  PI., 
333,  n.  7  ;  Moon  v.  Andrews,  Hob.,  183.  These 
authorities  clearly  show,  that  the  defense  set 
up  in  the  plea  is,  in  substance,  that  the  defend- 
ant has  no  more  goods  that  were  of  her  testa- 
tor than  will  satisfy  the  judgment  recovered 
against  her  by  Mary  Lagear. 

It  is  next  to  be  seen  whether  the  rejoinder 
leaves  this  defense,  and  has  recourse  to  an- 
other, or  contains  any  matter  not  pursuant  to, 
and  which  does  not  "fortify  it.  It  denies  the 
allegation  in  the  plaintiff's  replication,  that  the 
defendant  permitted,  by  fraud  and  covin,  Mary 
Lagear  to  recover  more  than  was  due  to  her 
from  the  testator,  to  cover  and  protect  the 
goods.  &c.,  from  the  plaintiff's  claim  ;  and  in 
answer  to  that  part  of  the  replication  which 
avers  that  she  has  goods,  &c.,  sufficient  to  pay 
what  is  really  due  on  Mary  Lagear's  judgment 
and  the  plaintiff's  damages,  she  says  she  has 
not  of  these  goods  more  than  sufficient  to  sat- 
isfy this  judgment.  This  is  certainly  not  de- 
parting from  tin-  defense  contained  in  the  plea, 
but  reiterating  it.  It  is  true  that  she  says  in  her 
plea  that  these  goods  are  of  the  value  of  $1, 
and  not  sufficient  to  pay  the  judgment  of  Mary 
Lagear  for  $1.036.84,  and  in  her  rejoinder,  that 
they  were  not  more  than  sufficient  to  pay  this 
judgment  :  but.  as  the  averment  of  value  is  a 
mere  matter  of  form  and  untraversable,  and 
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the  plaintiff's  right  to  recover  does  not  depend 
upon  it,  this  variance  does  not  constitute  a  de- 
parture. 1  Chit.  PI.,  622.  The  defense  set  up 
by  the  rejoinder  is  identical  with  that  con- 
tained in  the  plea  ;  for,  whether  the  defendant 
had  not  sufficient  goods,  &c.,  to  pay  the  judg- 
ment, as  alleged  by  the  plea,  or  not  more  than 
sufficient  to  pay  it,  as  stated  in  the  rejoinder, 
the  defense  arising  from  either  fact,  if,  indeed, 
there  be  any  essential  difference  between  these 
583*]  allegations,  is  of  precisely  the  *same 
character.  It  resists  the  recovery  of  the  plaint- 
iff on  the  ground  that  the  defendant  had  not 
more  goods,  &c.,  than  she  had  a  right  to  re- 
tain, to  satisfy  the  judgment  recovered  by  Mary 
Lagear. 

If  the  views  here  presented  of  the  plea  and 
rejoinder  are  correct,  it  follows,  as  a  necessary 
consequence,  that  the  exceptions  to  the  rejoin- 
der specified  in  the  special  demurrer  are  not 
well  taken. 

Judgment  for  the  defendant. 


POTTER  t».  BACON. 

Action  of  Covenant — Assignment  of  Breach. 

In  an  action  of  covenant,  a  breach  may  be  as- 
signed according  to  the  substance,  though  not  ac- 
cording to  the  letter  of  the  covenant. 

THIS  was  an  action  of  covenant,  brought  on 
a  sealed  agreement  between  the  parties, 
bearing  date  Jan.  6,  1827,  whereby,  after 
reciting  that  the  defendant  had  executed  a 
bond  to  the  plaintiff  to  advance  $250  for  the 
purpose  of  procuring  a  piece  of  land  to  be 
deeded  to  the  wife  and  children  of  the  plaint- 
iff, or,  in  lieu  thereof,  to  purchase  a  piece  of 
land  to  be  deeded  to  the  said  wife  and  chil- 
dren, to  be  selected  by  the  plaintiff  ;  and  fur- 
ther reciting  that  the  plaintiff  had  procured  an 
article  for  60  acres  of  land  in  lot  No.  63,  Gro- 
ton,  and  assigned  25  acres  in  the  northeast 
corner  of  the  same  for  the  use  of  his  wife  and 
children:  it  was  agreed  that  the  said  bond  and 
article  should  be  deposited  in  the  hands  of 
William  Green  for  safe  keeping,  so  that  when 
the  defendant  procured  a  deed  of  the  above 
25  acres  to  the  wife  and  children  of  the  plaint- 
iff, Green  might  deliver  the  bond  to  him,  and 
the  article  to  the  plaintiff.  It  was  also  declared, 
as  the  understanding  of  the  parties,  that  if  the 
plaintiff  had  paid  $25  toward  the  25  acres,  as 
he  alleged,  that  the  defendant  would  repay  the 
same  to  him  Mar.  1,  with  interest;  that  the  de- 
fendant should  have  until  Feb.  1  "to  go  to  the 
office  of  Troup,  in  Geneva,  to  article  for  the 
said  25  acres  ; "  that  if  Troup  or  his  agents  re- 
fused to  enter  into  an  article  for  the  convey- 
ance of  the  25  acres  to  the  wife  and  children 
of  plaintiff,  the  plaintiff  should  give  security 
to  the  defendant  to  convey  the  25  acres  to  his 
wife  and  children,  whenever  the  same  was  paid 
584*]  for,  into  *the  office  of  Troup,  in  Ge- 
neva ;  the  receipt  of  Troup  or  his  agent  to  be 
sufficient  evidence  of  payment  to  authorize  the 
demand  of  such  deed.  The  plaintiff  assigned 
two  breaches  :  1.  That  the  defendant  did  not, 
Feb.  1,  go  to  the  office  of  Robert  Troup,  in 
Geneva,  to  article  for  the  said  25  acres  of  land, 
nor  hath  he  done  so  at  any  time  since  ;  nor 
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hath  he  procured  a  deed  for  the  said  25  acres; 
nor  hath  he  paid  to  the  said  Robert  Troup,  or 
into  his  office  in  Geneva,  the  said  sum  of  $250 
for  the  purpose  of  purchasing  or  paying  for  the 
said  25  acres  of  land.  2.  The  non-payment  of 
the  $25. 

The  defendant  pleaded  non  est  factum,  de- 
murred to  the  first  breach  assigned,  and  plead 
payment  of  the  $25.  Issue  being  joined,  and 
a  venire  tarn  quam  issued,  the  cause  was  tried 
at  the  Tompkins  Circuit,  and  a  special  verdict 
found  by  the  jury.  The  jury  found  that  the 
instrument  declared  on  was  the  deed  of  the  de- 
fendant ;  that  the  defendant  had  not  paid  the 
$25.  and  they  assessed  the  plaintiff's  damages 
by  reason  thereof  at  $27.33;  and  they  assessed 
contingent  damages  on  the  first  breach  at  $241.- 
28,  being  the  price  of  the  25  acres,  with  inter- 
est, deducting  $25  paid  by  the  plaintiff,  as- 
sessed to  him  under  the  second  breach,  to  be 
modified  by  the  Supreme  Court,  according  to 
the  legal  rights  of  the  parties,  &c. 

Mr.  J.  A.  Collier,  for  defendant.  The  first 
breach  varies  from  the  sense  and  substance  of 
the  covenant.  There  is  no  covenant  on  the  part 
of  the  defendant  that  he  will  go  to  Troup's  of 
fice  to  article  or  procure  articles  for  the  25 
acres,  nor  that  he  would  procure  a  deed,  nor 
that  he  would  pay  the  $250  into  that  office. 
The  breach  assigned  is  larger  than  the  cove- 
nant. 1  Chit.,  328  ;  Com.  Dig.,  PL,  4,  47. 

The  plaintiff  having  assigned  three  several 
matters  as  the  first  breach,  if  the  demurrer  is 
well  taken  to  either  matter  thus  assigned,  the 
defendant  is  entitled  to  judgment.  1  Chit.,  659; 
1  Maule  &  8.,  359,  360  ;  1  Wend.,  207.  If  a 
party  blends  in  one  count  various  causes  of  ac- 
tion, some  good  and  others  not,  a  demurrer 
lies  ;  the  principle  being,  that  the  court  would 
not  be  able  to  distinguish  after  verdict  for 
what  cause  the  jury  found  and,  therefore, they 
condemn  the  pleading.  13  Johns.,  483. 

*Mr,  S.  Stevens,  for  plaintiff.  The  [*585 
non-payment  of  the  $250  was  properly  as- 
signed, as  by  the  payment  the  defendant  might 
have  discharged  himself  from  his  covenant.  1 
Chit.,327;  Com.pig.Pl.,C,45;  1  Str.,231.  The 
money  was  due  immediately  or  on  Feb.  1.  8 
Johns. ,  192,  374.  If  this  breach  was  not  au- 
thorized, it  may  be  rejected  as  surplusage, 
there  being  enough  without  it.  1  Chit., 643;  1 
Saund.,  286,  n,  9,  10;  2  Saund.,  171  a.  There 
can  be  no  objection  to  the  breach  assigned, 
that  he  did  not  procure  an  article  or  purchase 
the  land.  The  cases  relied  on  to  show  the  as- 
signment bad,  apply  only  to  the  improper  join- 
der of  causes  of  action  in  one  count  of  a  decla- 
ration, and  do  not  affect  an  assignment  of 
breaches,  some  of  which  may  be  good  and 
others  bad. 

The  plaintiff  in  this  case  was  the  trustee  of 
his  wife  and  children;  the  action,  therefore, 
was  properly  brought  in  his  name.  1  Chit.  PI., 
3;  1  T.  R.,  332;  1  Saund.,  153;  1  Lev.,  235;  3 
Id.,  139;  2  Inst.,  673;  3  Bos  &  P.  149,  n.  a;  7 
East,  148. 

By  the  Court,  Savage,  Ch.  J.  It  is  objected 
in  this  case  that  the  breach  is  larger  than  the 
covenant  and,  therefore,  bad.  Although  there 
is  no  covenant  in  so  many  words  to  pay  $250 
at  Troup's  office,  yet  I  conceive  such  is  the 
sense  and  substance  of  the  agreement.  The 
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defendant  had  obligated  himself  by  bond, 
which  is  recited,  to  pay  $250  towards  obtain- 
ing a  piece  of  land  for  the  plaintiff's  wife  and 
•children,  and  plaintiff  was  to  locate  the  land. 
The  plaintiff  did  so,  and  paid  $25  upon  it. 
This  the  defendant  agrees  to  refund.  He  was 
to  go  to  the  office  of  Mr.  Troup,  and  take  an 
article  for  25  acres,  and  when  he  produced  a 
deed,  then  he  was  to  have  his  bond  for  $250. 
If,  after  paying  for  the  land,  Troup  refused  to 
give  a  deed,  then  provision  is  made  for  that 
event;  so  that  the  plain  sense  of  the  agreement 
seems  to  be,  that  the  plaintiff  shall  pay  at  the 
office  and  to  the  plaintiff  for  the  25  acres  of 
land  designated,  in  satisfaction  of  his  bond. 
It  seems  to  me,  therefore  that  the  breach  is  ac- 
cording to  the  substance  of  the  covenant, 
though  not  according  to  the  letter.  This  is 
enough,  and  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer  and  on  the  verdict. 


-586*]  *VAN  ALSTYNE  v.  DEARBORN. 

Pleading — Plea  of  Privilege  by  Attorney  in  Jus- 
tice Court — Construction  of,  not  Technical. 

A  plea  of  privilege  by  an  attorney  in  a  justice's 
court  after  an  appeal,  will  be  construed  without  re- 
gard to  established  forms  or  technical  rules:  all 
necessary  averments  will  be  presumed.  Privilege 
may  be  plead  in  a  suit  before  a  Justice,  though  com- 
menced by  summons. 

Citations— Stat.,  sess.  47,  ch.  238.  sec.  38 ;  15  Johns., 
242. 

ERROR  from  the  Madison  C.  P.  Van  Al- 
styne  sued  Dearborn  by  summons  in  a  jus- 
tice's court,  and  declared  against  him  for  the 
use  and  occupation  of  a  dwelling-house,  &c. 
The  defendant  pleaded  "his  privilege  as  being 
an  attorney  of  the  Supreme  Court  then  sitting, 
and  as  such  not  liable  to  be  proceeded  against 
under  the  said  summons."  The  plaintiff  de- 
murred, and  the  justice  gave  judgment  for  the 
plaintiff,  upon  which  the  defendant  pleaded 
the  general  issue  and  the  Statute  of  Limita- 
tions, the  parties  proceeded  to  trial,  and  the 
justice  rendered  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  Madison  C.  P., 
who  gave  judgment  for  the  defendant  on  his 
plea  of  privilege  and  awarded  to  him  $48.81 
costs;  to  attempt  a  reversal  of  which  judg- 
ment, a  writ  of  error  was  brought. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error, 
who  insisted  that  the  plea  wa^defective  in  not 
averring  that  the  defendant  was  a  practising 
attorney  or  had  practiced  within  a  year,  and 
that  the  privilege  is  from  arrest,  not  from  suit 
by  summons. 

Mr.  C.  Stebbins,  for  defendant. 

By  the  Court,  Marcy,  J.  This  case  involves 
the  consideration  of  the  form  and  effect  of  the 
defendant's  plea  of  privilege.  It  is  contended 
that  this  plea  is  defective  in  substance,  because 
it  did  not  state  that  the  defendant  was  a  prac- 
ticing attorney,  or  that  he  had,  within  one 
year  from  the  time  of  the  commencement  of 
the  suit  against  him,  been  engaged  as  an  attor- 
ney in  the  prosecution  of  a  suit  in  the  Supreme 
Court.  TheC.  P.,  in  reviewing  the  decision  of 
the  justice,  were  bound,  by  the  express  provis- 
ion of  the  Statute,  sess.  47,  ch.  238,  sec.  38,  to 
•construe  the  plea  liberally  without  regard  to 
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established  forms  or  technical  rules,  and  with 
a  view  to  substantial  justice  between  the  par- 
ties; and  they  seem  to  have  done  so.  The  plead- 
ings before  a  magistrate  are  *generally,[*5 8  7 
and  probably  were  in  this  case  ore  tenus,  and 
the  plea  in  question  may  not  have  been  re- 
turned by  him  as  fully  as  it  was  stated.  Tak- 
ingthis  into  consideration,  in  conjunction  with 
the  directions  of  the  statute,  we  ought  to  re- 
gard the  plea  as  unexceptionable  in  substance. 
The  other  point,  that  there  can  be  no  privilege 
where  there  is  no  arrest,  is  settled  in  Gilbert  v. 
Vanderpool,  15  Johns.,  242.  The  court  there 
allowed  the  plea  of  privilege  to  be  effectual  in 
a  suit  against  an  attorney  prosecuted  in  a  jus- 
tice's court  by  summons. 

Judgment  affirmed. 

Cited  in-7  Wend.,  343. 


LANGWORTHY  AND  CLARK 

v. 

SMITH  ET  AL. 

Parol  Enlargement  of  Time  Set  in  Sealed  Instru- 
ments, for  Performance  of  Covenant*,  Valid 
— Remedy  is  then  an  Agreement. 

A  parol  enlargement  of  the  time  set  in  a  sealed  In- 
strument for  the  performance  of  covenants  is  good; 
but  where  there  is  such  enlargement  of  a  condition 
precedent,the  party  loses  his  remedjlupon  the  cove- 
nant itself,  and  must  seek]  it  upon  the  agreement 
enlarging  the  time  of  performance. 

Citations-4ICow..  566;  3  T.  R.,  590,  592,  n.  b ;  8 
Johns.,  392, 393 ;  9  Johns.,  110. 

TIEMURRER  to  pleadings.  The  declaration 
Lf  is  in  covenant  on  articles  of  agreement  be- 
tween the  parties,  bearing  date  Sep.  20, 1825,  by 
which  the  plaintiffs  engaged  to  build  for  the 
defendants  a  bulk-head,  in  the  East  River,  op- 
posite the  City  of  N.  Y.,  on  property  belong- 
ing to  the  defendants,  in  a  certain  manner ; 
1,000  or  1,200  feet  to  be  completed  by  Feb.  1. 
1826,  and  the  residue,  if  dock  logs  could  be 
procured,  by  Aug.  1,  1826,  under  a  penalty  of 
$5,000.  The  defendants  covenanted  to  pay  to 
the  plaintiffs  five  cents  per  cubical  foot  when- 
ever and  as  often  as  the  work  should  amount 
to  50,000  cubical  feet;  security  to  be  given  by 
the  plaintiffs  to  insure  the  risk  of  the  work 
until  the  whole  should  be  completed.  The 
plaintiffs,  in  the  first  count  of  the  declaration, 
aver  that  they  constructed  1,000  feet  of  the 
bulk-head  before  Feb.  1,  and  would  by  that 
time  have  constructed  the  whole,  could  dock 
logs  have  been  procured;  but  they  could  not 
be  had,  of  which  the  defendants  had  notice; 
that  they  gave  the  security  required  by  the 
contract  to  guard  against  risks ;  and  they 
would  have  completed  the  whole  work  by 
Aug.  1,  had  they  been  notified  and  required  so 
to  do;  that  subsequently  they  were  required  to 
complete  it,  and  by  Jan.  1,  1827,  they  did 
build  and  complete  the  whole  *accord-  [*588 
ing  to  the  terms  of  the  contract  ;  that  tlu-ir 
work  amounted  to  $50,025;  that  the  defend- 
ants accepted  it  and  paid  them  $30,000,  but 
refused  to  pay  the  residue,  and  so,  &c.  In  the 
second  count  of  the  declaration,  it  is  averred 
that  the  plaintiffs  completed  50,000  cubical 
feet  of  the  work  by  Nov.  19,  1825;  that  the  de- 
fendants refused  to  pay  them  therefor,  where- 
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by  the  plaintiffs  were  unable  for  one  year  to 
go  on  with  the  work  for  want  of  funds;  and 
so  proceeds,  stating  the  completion  of  various 
portions  of  the  work  from  time  to  time,  and  re- 
fusals on  the  part  of  the  defendants  from  time  to 
time  to  pay,  and  the  delays  occasioned  thereby. 
In  the  third  count.it  is  averred  that  the  plaintiffs 
completed  1,200  feet  of  the  bulk-head  by  Feb. 
1,  1826,  and  would  have  completed  the  whole, 
but  that  dock  logs  could  not  be  procured,  of 
whichjthe  defendants  had  notice;  and  that  Aug. 
1,  1826,  the  time  for  the  completion  of  the 
work  was,  at  the  request  of  the  defendants  and 
by  the  assent  of  the  plaintiffs,  waived  and  en- 
larged for  a  long  space  of  time;  and  that  with- 
in the  time  so  enlarged  the  plaintiffs  completed 
the  work,  and  the  defendants  refused  to  pay, 
&c.  The  fourth  count  is  substantially  the 
same  as  the  last. 

The  defendants  pleaded  non  est  factum,  de- 
murred to  the  first,  third  and  fourth  counts, 
pleaded  payment  to  several  of  the  breaches  as- 
signed in  the  second  count,  and  demurred  to 
the  residue. 

Mr.  C.  H.  Hall,  for  defendants.  The  de- 
fendants were  not  bound  to  give  notice  of  their 
desire  to  have  the  work  completed.  It  was 
the  duty  of  the  plaintiffs  to  proceed  according 
to  the  terms  of  their  engagement.  Nor  were 
they  under  any  obligation  to  make  pro  rata 
payments  for  pro  rata  services,  unless  the 
plaintiffs  showed  a  full  performance  on  their 
part.  The  first  two  counts  are  defective  in  not 
averring  performance  by  the  time  stipulated, 
and  the  last  two  are  bad  in  attempting  to  re- 
cover on  the  original  contract  in  consequence 
of  an  enlargement  of  the  time  of  performance. 
The  plaintiffs  ought  to  have  brought  their  ac- 
tion of  assumpsit  on  the  enlarged  agreement. 
4  Cow.,  564.  The  case  of  Little  v.  Holland,  3 
589*]  *T.  R.,  590,  is  the  leading  case  on  this 
subject.  The  doctrine  of  that  case  has  been 
fully  adopted  by  this  court,  who  have  been  fol- 
lowed by  the  Court  of  the  U.  S.  and  the  Su- 
preme Judicial  Court  of  Mass.  In  Freemanv. 
Adam*,  9  Johns.,  115,  the  decision  in  3  T.  R., 
is  confirmed  that  the  action  will  not  lie  on  the 
original  agreement ;  that  though  an  enlarge- 
ment may  be  plead  by  way  of  defense,  it  can- 
not be  averred  in  support  of  an  action  on  the 
original  agreement.  The  case  of  Butler  v.Roe, 
8  Johns.,  306,  shows  that  the  error  of  a  plaint- 
iff in  such  a  case  is  to  be  taken  advantage  of 
by  demurrer. 

Mr.  C.  Walker,  for  plaintiffs.  The  action 
of  covenant  can  be  maintained,  where  there  is 
a  parol  enlargement  of  time,  if  it  be  properly 
set  forth  in  the  declaration,  so  that  there  be  no 
variance  between  it  and  the  proof,  and  no  sur- 
prise on  the  defendant.  An  extension  of  time 
of  performance  does  not  destroy  a  contract. 
Chit.,  Cont.,  27  ;  8  Johns.,  806  ;  1  Esp.  Cas., 
35  ;  3  Johns.,  532.  It  is  not  denied  such  en- 
largement may  be  set  up  in  a  plea,  why  may 
it  not  be  averred  in  a  declaration  ?  The  court, 
in  4  Cow.,  say  that  assumpsit  will  lie  on  such 
enlarged  agreement,  but  they  do  not  say  that 
covenant  cannot  be  maintained.  The  case  in 
3  T.  R.,  is  clearly  distinguishable  from  this. 
There  the  plaintiff  sought  to  recover  on  the 
original  contract  without  averring  an  enlarge- 
ment. His  proof  and  declaration  did  not  agree, 
and  the  court  decided  against  the  plaintiff  be- 
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cause  the  defendant  had  no  notice  of  what  he 
was  called  upon  to  answer.  The  case  of  Brown 
v.  Goodman,  cited  in  3  T.  R..  590,  was  an  ac- 
tion of  debt,  not  covenant,  claiming  a  penalty 
when,  by  the  substituted  agreement,  the  party 
was  not  entitled  to  a  penalty. 

The  time  for  performance  being  enlarged  at 
the  request  or  by  the  assent  of  a  party,  and 
the  work  accepted,  it  ought  not  to  be  allowed 
to  him  to  drive  the  opposite  party  to  his  action 
of  assumpsit,  and  confine  him  to  a  recovery  on 
&  quantum  ?7ieru#,when  he  is  entitled  to  recover 
compensation  according  to  the  terms  of  the 
contract. 

*Mr.  Hall,  in  reply.  An  enlarge-  [*59O 
ment  of  a  contract  is  allowed  to  be  shown  in 
defense,  to  prevent  resort  to  a  Court  of  Chan- 
cery. But  why  support  a  suit  on  the  contract 
when  the  party  has  his  remedy  otherwise  ? 
Chit.,  Cont.,  is  not  authority,  unless  supported 
by  the  cases  referred  to  by  him,  especially  when 
in  opposition  to  the  decisions  of  this  court.  The 
cases  cited  for  the  plaintiffs,  in  which  a  party 
was  allowed  to  avail  himself  of  an  enlarged 
agreement,  are  all  cases  arising  on  the  defense. 

By  the  Court,  Savage,  GJi.  J.  This  cause 
comes  before  the  court  upon  a  demurrer  to  the 
several  counts  in  the  declaration.  The  action 
is  founded  on  a  contract  under  the  seal,  by 
which  the  plaintiffs  covenanted  to  erect  a  cer- 
tain bulk-head  in  the  East  River,  to  be  com- 
pleted by  a  certain  day  ;  and  the  defendants 
covenanted  to  pay,  &c.  In  two  of  the  counts 
the  plaintiffs  do  not  even  aver  performance 
by  the  day  mentioned.  In  the  other  two,  they 
offer  as  an  excuse  for  not  performing  by  the 
day,  an  enlargement  of  the  time  by  the  de- 
fendants. 

There  can  be  no  doubt  that  a  parol  enlarge- 
ment of  the  time  set  in  a  sealed  instrument  for 
the  performance  of  covenants  is  good  ;  but 
there  can  be  as  little  doubt,  at  this  day,  that 
where  there  is  such  enlargement  of  a  condition, 
precedent,  the  plaintiff  loses  his  remedy  upon 
the  covenant  itself,  and  must  seek  it  upon  the 
agreement  enlarging  the  time  of  performance. 
This  question  arose  in  Jewsl  v.  Schroeppel,  4 
Cow.,  566,  where  Sutherland,  J.,  says:  "  It  is 
abundantly  settled  that  the  plaintiffs,  inasmuch 
as  they  had  not  performed  within  the  time 
stipulated  by  the  original  contract,  could  not 
recover  upon  the  covenants  contained  in  it. 
They  could  noL  in  such  action,  give  evidence 
of  an  extensio^of  the  time."  The  cases  re- 
ferred to  fully  support  that  position.  In  the 
case  of  Little  v.  Holland,  3  T.  R.,  590,  the 
plaintiff  declared  in  covenant.  He  was  to 
build  two  houses  for  the  defendant  by  a  cer- 
tain day  ;  and  on  the  trial  it  appeared  that  the 
work  was  not  done  by  the  time,  but  that  the 
time  was  enlarged  by  parol,  and  the  work  was 
done  within  the  enlarged  time.  The  judge  held 
that  this  evidence  did  not  support  *the  [*591 
allegation  in  the  declaration,  and  the  plaintiff 
was  nonsuited,  and  the  court  refused  a  rule  to 
show  cause  why  it  should  not  be  set  aside. 
Brown  v.  Goodman,  3  T.  R.,  592,  n.  b,  was  an 
action  of  debt  on  an  arbitration  bond,  in  which 
the  time  was  limited  for  the  arbitrator  to  make 
his  award.  The  declaration  stated  that  the 
time  was  enlarged  by  mutual  consent,  and  that 
the  award  was  made  within  the  enlarged  time. 
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On  demurrer,  Ld.  Kenyon  said  the  plaintiff 
had  no  remedy  on  the  bond  ;  by  that  the  de- 
fendant had  bound  himself  to  abide  an  award 
to  be  made  within  a  given  time,  but  that  could 
never  extend  the  penalty  to  an  award  made  un- 
der a  new  agreement.  The  case  of  Little  v.  Hol- 
land was  recognized  as  good  law  in  Philips  v. 
Rose,  8  Johns.,  392,  393,  where  the  plaintiff  had 
agreed  to  build  an  oil  mill  by  a  certain  day, but 
built  it  by  another  day,  and  within  the  en- 
larged time.  The  court  said  that  evidence  that 
the  contract  was  enlarged  by  parol  agreement 
will  not  support  the  declaration.  The  case  of 
Brown  v.  Goodman  has  also  been  recognized  by 
this  court  in  Freeman  v.  Adams,  9  Johns.,  110. 
That  was  an  action  on  an  arbitration  bond,  on 
the  back  of  which  the  parties  had  indorsed  an 
agreement  under  seal,  enlarging  the  time  for 
making  the  award,  and  it  was  made  within 
such  time.  The  court  said  that  by  the  decis- 
ion of  Brown  v.  Goodman,  an  action  will  not 
lie  on  the  bond  ;  the  party  has  another  remedy- 
upon  the  submission  implied  in  the  agreement 
to  enlarge  the  time.  They  go  on  to  say,  that 
if  a  contract  be  subsequently  changed,  you 
must  declare  otherwise  than  on  the  contract  it- 
self ;  and  they  distinguish  between  cases  where 
actions  are  brought  upon  such  agreements.and 
those  cases  where  the  enlargement  of  time  is 
presented  by  way  of  defense,  as  in  Fleming  v. 
Gilbert,  3  Johns. ,  528,  where  such  an  enlarge- 
ment was  held  to  be  a  good  defense.  The  cases 
cited  by  the  plaintiff's  counsel  are  cases  of  that 
description.  It  follows  that  the  parts  of  the 
declaration  demurred  to  are  bad,  and  the  de- 
fendants are  entitled  to  judgment  upon  the  de- 
murrers. 

Cited  in— 12  Wend.,  412 ;  1  Edw.,  100 ;  2  Edw.,  454 ; 
17  Barb.,  434 ;  20  Barb.,  487 ;  9  How.  Pr.,  224 ;  5  Duer, 
206 ;  2  McLean,  185 ;  25  Hun,  118 ;  45  Wis.,  54. 


502*]*JACKSON,exdem.  WOODRUFF  ETAL. 

v. 
TIBBITS. 

Evidence — Exemplification  of  Records — By  whom 
to  be  Made  after  Change  in  Counties. 

An  award  of  the  Onondaga  Commissioners  respect- 
ing1 lands  situate  in  that  county  at  the  time  of  the 
award,  may  be  exemplified  by  the  clerk  of  that 
county,  although  subsequently  included  in  the 
County  of  Cayuga. 

THIS  was  an  action  of  ejectment, brought  for 
the  recovery  of  a  lot  of  land  situate  in  the 
Town  of  Truxton,  in  the  County  of  Cortland, 
tried  at  the  Cortland  Circuit  in  January,  1829, 
before  the  Hon.  Samuel  Nelson, one  of  the  Cir- 
cuit Js. 

The  lessors  of  the  plaintiff  produced  an  ex- 
emplification of  an  award  made  in  1800,bythe 
Onondaga  Commissioners,  of  the  premises  in 
question,  to  Jeremiah  Van  Rensselaer,  and  of 
a  quitclaim  deed  from  Van  Rensselaer  to  Hun- 
loke  Woodruff,  of  whom  the  lessors  of  the 
plaintiff  are  the  heirs  at  law,  and  rested.  The 
defendant  objected  to  the  exemplification  pro- 
duced, because  made  by  the  clerk  of  Ononda- 
ga Co.,  contending  it  should  have  been  made 
by  the  clerk  of  Cayuga;  which  objection  was 
overruled,  and  the  defendant  excepted.  The 
defendant  produced  an  exemplification  of  let- 
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ters  patent,  bearing  date  July?,  1790,  granting 
the  premises  in  question  to  Nicholas  Slyter,  a 
soldier  in  the  Revolutionary  Army,  under 
whom  the  defendant  claimed.  The  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for 
the  plaintiff,  which  was  now  moved  to  be  set 
aside. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  Dayton,  for  plaintiff. 

By  the  Court,  Marcy,  J.  By  the  Act  under 
which  the  award  was  made  the  commissioners 
were  directed  to  enter  their  awards  and  deter- 
minations upon  every  claim  and  controversy 
respecting  the  lands  in  the  County  of  Onon- 
daga, in  which  the  premises  were  then  situ- 
ated, in  a  book  or  books  to  be  provided  for 
that  purpose ;  and  those  books  were  directed 
to  be  filed  in  the  clerk's  office  of  that  county, 
there  to  remain  as  records.  A  subsequent  Act 
directed  a  similar  book  to  be  made  and  filed 
in  the  clerk's  office  of  the  County  of  Cayuga 
of  the  awards  and  determinations  concerning 
lands  then  in  the  County  of  Cayuga.  which 
had  recently  been  set  *off  from  the  [*59.'5 
County  of  Onondaga.  The  premises  in  ques- 
tion were,  when  the  proceedings  were  filed, 
in  the  County  of  Onondaga.  The  exemplifica- 
tion of  the  award  concerning  them  was,  there- 
fore, properly  made  by  the  clerk  of  that  county. 

The  question  as  to  the  constitutionality  of 
the  Act  under  which  the  Onondaga  Commis- 
sioners acted  was  submitted  to  this  court  nearly 
20  years  ago,  and  decided  in  favor  of  its  va- 
lidity. In  repeated  decisions  since  those  pro- 
ceedings have  been  sanctioned.  It  is  now  too 
late  to  hear  an  argument  upon  the  question. 

Motion  for  new  trial  denied. 


BROWN  v.  L.  &  S.  DENISON. 

Foncarders  of  Goods  not  Liable  as  Common 
Carriers— Only  Ordinary  Diligence  Required 
— Evidence  of  Money  Paid  —Bill  of  Particulars. 

Forwarding  merchants,  with  whom  property  is 
deposited,  and  who  are  instructed  to  forward  the 
same,  are  discharged  from  their  liability  on  show- 
ing that  they  used  ordinary  diligence  in  sending  on 
the  property  by  responsible  persons. 

Evidence  of  money  paid,  offered  by  a  plaintiff  to 
rebut  a  claim  set  up  by  a  defendant,  is  admissible, 
although  no  charge  of  money  is  contained  in  a  bill 
of  particulars  delivered  by  the  plaintiff. 

MOTION  to  set  aside  a  report  of  referees. 
The  defendants  are  merchants  residing 
at  Sackett's  Harbor,  and  engaged  in  the  trans- 
portation of  property  on  Lake  Ontario,  but 
are  not  carriers  by  land,  nor  upon  the  canal. 
In  the  years  1825  and  1826  the  plaintiff  depos- 
ited with  them  1,461  barrels  of  flour,  which 
were  received  subject  to  the  plaintiff's  order, 
and  were  subsequently  directed  by  him  to  be 
forwarded  to  Albany  and  N.  Y.  The  plaint- 
iff admitted  that  the  whole  quantity,  except 
236  barrels,  had  been  accounted  for.  The  de- 
fendants proved  that  they  had  forwarded  the 
whole  quantity  (except  34  barrels,  which  they 
offered  to  account  for)  in  their  vessels  from 


NOTE.— Common  carrten—  Forwarders. 

Forwarders  are  not  common  eorrirrg  and  art  only 
n.wonxt'We  for  ordinary  core  and  diligence.  See 
Huberts  v.  Turner.  12  Johns.,  332,  note. 
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Sackett's  Harbor,  on  Lake  Ontario,  to  Han- 
ford's  Landing,  on  the  Genesee  River,  where 
it  was  delivered  to  a  common  carrier,  who 
transported  it  by  land  to  Rochester,  and  de- 
livered it  over  to  established  and  responsible 
forwarding  merchants  on  the  canal,  to  be  sent 
forward  to  Albany  and  N.  Y. 

The  declaration  charges  the  defendants  as 
depositaries,  not  as  common  carriers.  It  ap- 
peared that  137  barrels  of  the  flour  had  been 
lost  after  the  delivery  of  it  at  Rochester  ;  and 
the  referees  held  that  the  defendants,  having 
delivered  the  property  over  to  a  safe  and  re- 
594*]  sponsible  forwarding  merchant,  *were 
discharged  from  their  liability.  After  hearing 
the  proofs  of  the  parties,  the  referees  made  a 
report  in  favor  of  the  defendants  for  the  sum 
of  $137.03,  which  was  moved  to  be  set  aside : 
1.  Because,  as  it  was  contended,  the  referees 
had  erred  in  not  holding  the  defendants  re- 
sponsible for  the  whole  quantity  of  flour ;  2. 
In  allowing  an  item  in  the  defendants'  ac- 
counts of  $85.80  for  storage,  which,  from  the 
testimony,  it  appeared  had  already  been  al- 
lowed to  the  defendants  by  the  forwarders,  to 
whom  the  property  had  been  delivered,  sub- 
ject to  all  charges ;  and  3.  That  the  referees 
had  refused  to  receive  evidence  showing  that 
an  item  in  the  defendants'  account,  amounting 
to  $47.77,  for  cash  paid  on  the  order  of  the 
plaintiff,  had  been  refunded  by  the  plaintiff. 
This  evidence  was  rejected,  on  the  ground 
that  no  item  of  cash  paid  was  contained  in  the 
plaintiff's  bill  of  particulars,  which  was  only 
an  account  of  the  quantity  of  barrels  of  flour 
delivered  to  the  defendants. 

Mr.  S.  Beardsley,  for  plaintiff,  who  cited 
7  Cow..  500,  in  note;  5  Johns.,  58 ;  15  Id.,  44 ; 
Cro.  Jac.,  468. 

Mr.  J.  Edwards,  for  defendants,  who  cited 
2  Chit.,  144,  n.  y ;  Id.,  156,  n.  a;  1  Wils., 
281;  1  Chit.,  134;  Jones  Bailm.,  120 ;  Esp., 
316;  12  Johns.,  232. 

By  the  Court,  Savage,  Ch.  J.  The  main 
question  in  the  case  is  whether  the  defendants 
are  liable  in  this  action  for  the  safe  transporta- 
tion of  the  flour  after  it  went  out  of  their  pos- 
session. I  am  of  opinion  that  simply  as  de- 
positaries or  forwarders  they  are  not  liable, 
having  used  ordinary  diligence  in  forwarding 
the  property  by  responsible  persons.  It  ap- 
peared that  the  defendants  were  allowed  for 
the  storage  of  the  whole  quantity  of  flour  de- 
livered to  them ;  and  it  also  appeared  that  it 
was  their  custom  to  deliver  the  property  to 
the  forwarders  subject  to  charges,  and  that 
such  was  the  fact  m  this  case.  If  so,  they 
had  already  received  their  storage,  and  it  ought 
not  to  have  been  again  allowed. 

The  defendants  were  allowed  an  order  drawn 
in  1822,  which  the  plaintiff  offered  to  prove 
had  been  already  paid  by  him.  The  proof  was 
rejected,  because  the  bill  of  particulars  pre- 
595*]  sented  *by  the  plaintiff  did  not  contain 
the  accounts  by  which  he  proposed  to  prove 
the  payment.  On  the  part  of  the  defendants 
it  is  said  the  proof  was  rejected  as  well  on  that 
ground  as  because  the  evidence  offered  was 
insufficient  in  itself.  It  is  clear,  however,  that 
the  referees  decided  that  the  plaintiff  could 
not  introduce  any  accounts  not  in  his  bill  of 
particulars.  In  this  they  erred.  The  account 
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offered  was  not  for  the  purpose  of  making  out 
the  plaintiff's  case  in  the  first  instance,  but  to 
rebut  evidence  produced  by  the  defendants. 
Of  course  it  could  not  be  in  the  bill  of  par- 
ticulars. 

In  my  opinion  the  report  should  be  set  aside, 
unless  the  defendants  will  deduct  the  sum  of 
$133.57,  the  amount  of  the  charge  for  storage, 
and  the  amount  of  the  order  allowed  by  the 
referees. 

Cited  in— 33  N.  Y..  612 :  31  Barb.,  198 ;  2  Hilt.,  25 ;  2 
Am.  Rep.,  127  (15  Minn..  284). 


RATHBONE  v.  LOWNSBURY. 

Practice — Reference. 

The  court  will  not  hear  a  motion  to  set  aside  a 
report  in  a  case  of  reference,  where  but  one  referee 
is  appointed. 

Citation— 8  Cow.,  136. 

MOTION  to  set  aside  a  report  in  a  case  of 
reference.     The  cause  was  referred  by 
consent  to  one  referee. 
Mr.  F.  A.  Tallmadge,  for  plaintiff. 
Mr.  D.  B.  Shepard,  for  defendant. 

By  the  Court,  Marcy,  J.  This  is  a  motion 
by  the  plaintiff  to  set  aside  the  report  of  a  ref- 
eree. It  appears  by  the  rule  of  reference  that 
the  cause  was  referred  to  a  single  person.  It 
cannot,  therefore,  be  regarded  as  a  reference 
under  the  statute ;  it  is  merely  an  arbitration. 
The  case  of  Dodge  v.  Waterbury,  8  Cow.,  136, 
is  conclusive  against  the  present  motion.  The 
court  in  that  case  considered  a  reference  to 
two,  with  power  to  choose  a  third,  in  the  light 
of  a  mere  arbitration.  The  reference  of  a  cause 
to  one,  without  any  power  to  associate  others 
with  him,  is  a  still  stronger  case.  We  cannot 
interfere  with  the  report,  or,  more  properly 
speaking,  the  award  made  in  this  case. 

Motion  denied,  with  costs. 

Cited  in-13  Wend.,  296;  37  N.  J.  L.,  206. 


*DIVVER  &  GUNTON 

v. 

MCLAUGHLIN. 


[*596 


Mortgage  to  Cover  Future  Advances — Void  pro 
tanto  as  against  Creditors — Fraud — Possession 
of  Personal  Property  by  Vendor  or  Mortgagor, 
Inconsistent  with  Face  of  Deed — Prima  facie 
Evidence  of —  When  Court  to  Pass  upon  Ques- 
tion of  Fraud — Mortgage  may  be  Fraudulent, 
However  Honest  the  Intention  of  the  Parties. 

The  possession  of  personal  property  by  the  vend- 
or or  mortgagor  inconsistent  with  the  face  of  the 
deed  is  prima  facie  evidence  of  fraud. 

A  mortgage  of  personal  property  intended  to  cov- 
er future  responsibilities  and  advances  not  ex- 
pressed in  the  instrument,  but  resting  in  a  parol  en- 
gagement, is  void  pro  tanto  as  against  creditors. 

Where  a  mortgage  of  personal  property  gives  a 
false  account,  and  is  vague  and  indefinite  as  to  the 
amount  of  indebtedness ;  where  the  state  of  the 
accounts  between  the  parties  is  not  known  until  the 
property  is  taken  by  a  creditor;  where  a  whole 
stock  in  trade  is  mortgaged  and  the  mortgagor  re- 
mains in  possession  continuing  his  business,  selling 
the  articles  transferred,  and  continuing  to  do  so  un- 
til the  mortgage  becomes  absolute,  and  for  upwards 
of  two  years  and  a  half  after,  without  any  account- 
ing to  the  mortgagee,  and  the  knowledge  of  the 
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mortgage  is  confined  to  one  or  two  Individuals, 
the  mortgage  will  be  held  fraudulent  and  void  as 
against  creditors,  however  honest  may  have  been 
the  intentions  of  the  parties.  Upon  such  a  state  of 
facts,  it  is  a  question  for  the  court  and  not  for  the 
jury  to  decide,  whether  the  mortgage  is  valid  or 
void. 

If  a  mortgagee  by  the  circumstances  of  the  case, 
would  be  precluded  from  pursuing  the  property 
mortgaged  into  the  hands  of  a  hona  fide  purchaser, 
he  is  equally  debarred  from  setting  up  his  claim 
against  a  judgment  creditor  who  has  levied  upon 
the  property  by  virtue  of  an  execution. 

Citations— 1  Mer.,  7 ;  2  Cow.,  293 :  1  Esp.,  205 ;  1 
Camp.,  332;  7  Taunt.,  149;  3  Cow.,  187. 

ERROR  from  the  N.  Y.  C.  P.  McLaughlin 
sued  Divver  &  Gunton  in  an  action  of 
trespass  for  taking  and  carrying  away  10  pipes 
of  brandy,  10  pipes  of  gin  (and  sundry  arti- 
cles of  merchandise  which  were  enumerated), 
the  weights,  measures  and  scales  of  a  grocery 
store,  &c.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  of  justification  under  a 
judgment  and  execution  in  favor  of  Divver 
against  one  Thomas  Stephens,  Gunton  acting 
as  a  deputy-sheriff. 

On  the  trial  of  the  cause  it  appeared  that  the 
plaintiff  was  surety  for  the  rent  of  certain 
premises  occupied  by  Stephens  in  the  City  of 
N.  Y.,  and  that  Aug.  20,  1824,  to  secure  the 
plaintiff  from  the  responsibilities  he  had  and 
might  come  under  for  Stephens,  and  for  cred- 
iting him  with  liquors  in  carrying  on  his  busi- 
iness  as  a  grocer,  Stephens  executed  to  the 
plaintiff  a  mortgage  of  his  goods  and  chattels 
then  in  the  house  occupied  by  him,  consisting, 
besides  household  furniture,  of  the  ordinary 
contents  of  a  retail  grocery  store,  such  as  8 
standing  casks  and  their  contents,  200  bushels 
of  potatoes,  3  firkins  of  butter,  400  weight  of 
ham  and  smoked  beef,  &c. ,  and  the  weights 
measures  and  scales  belonging  to  the  store  ;  to 
be  void  on  the  payment  of  f 800  on  or  before 
Jan.  1,  1825,  according  to  the  terms  of  a  cer- 
tain note,  and  in  default  of  payment,  author- 
izing the  mortgagee  to  take  and  sell  the  goods, 
&c.  By  an  express  provision  in  the  mortgage, 
until  default  of  payment, the  mortgagor  was  to 
597*]*remain  in  quiet  and  peaceable  possess- 
ion of  the  goods,&c.,and  the  full  and  free  enjoy- 
ment of  the  same.  Stephens  testified  that  at 
the  date  of  the  mortgage  he  was  indebted  to 
the  plaintiff  in  the  sum  of  $100  or  $150  ;  that 
the  plaintiff  was  under  responsibilities  for  him; 
that  he  had  continued  in  the  plaintiff's  debt, 
and  the  plaintiff  had  continued  under  such  re- 
sponsibilities until  the  seizure  of  his  property 
by  the  defendants,  at  which  time  he  was  in- 
debted to  the  plaintiff  in  the  sum  of  $581.73  ; 
that  the  property  mortgaged  had  never  been 
taken  possession  of  by  the  plaintiff,  but  the 
same  had  remained  under  his  own  control,  and 
he  had  continued  to  conduct  his  business,  and 
rendered  no  account  of  his  sales  or  receipts  to 
the  plaintiff ;  that  in  Jan.  1825,  when  the 
mortgage  became  absolute,  the  plaintiff,  in 
consequence  of  the  misfortunes  of  the  witness, 
permitted  him  to  remain  in  possession  ;  that  the 
liquors  and  groceries  in  the  store  had  pretty 
much  changed  since  the  giving  of  the  mort- 

fage,  but  the  fixtures  (as  he  called  them),  viz. ; 
standing  casks,  two  iron  bound  casks,  12 
kegs  and  the  weights  and  scales  remained  the 
same  and  were  levied  upon  by  the  defendants. 
These  articles  were  valued  by  another  witness 
at  $57.50. 
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Divver,  Aug.  30, 1827,  obtained  a  judgment 
against  Stephens  for  $223,  and  on  the  same  day 
issued  an  execution  and  levied  on  the  goods  in 
the  store  of  Stephens,  which  were  sola  at  pub- 
lic vendue  and  produced  $136.  It  did  not  ap- 
pear that  there  was  any  other  judgment  against 
Stephens  except  that  of  Divver,  nor  did  it  ap- 
pear any  person  other  than  one  who  drew  and 
another  who  witnessed  the  execution  of  the 
mortgage  knew  that  the  plaintiff  bad  any  claim 
upon  the  property  until  he  forbade  the  seizure 
under  the  execution. 

The  defendants  claimed  that  the  plaintiff  be 
called,  unless  he  produced  further  evidence, 
but  the  presiding  judge,  the  Hon.  John  T.  Irv- 
ing, being  of  opinion  that  the  evidence  was  suf- 
ficient to  go  to  the  jury  refused  to  nonsuit  the 
plaintiff  and  submitted  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  for  the 
sum  of  $45.  The  defendants  having  excepted 
to  the  opinion  of  the  court,  brought  a  writ  of 
error. 

*Mr.  C.  O'Conor,  for  plaintiff  in  [*598 
error.  The  mortgagor  remaining  in  possession 
two  years  and  a  half  after  the  mortgage  be- 
came absolute,  selling  the  property  as  his  own, 
and  rendering  no  account  to  the  mortgagee, 
*acie,  but  conclusive  evi- 


was  not  on\y  primaft 
dence  of  fraud.     1  Es 


Johns.,  350  ;  1  Cr.,  310.  The  facts  being  con- 
ceded, fraud  is  a  question  of  law.  7 Cow.,  732. 
The  only  reason  assigned  for  the  continuance 
of  the  possession  after  default  in  payment,  is 
the  commiseration  of  the  mortgagee  for  the 
misfortunes  of  the  mortgagor,  which,  it  is 
trusted,  will  never  be  approved  as  a  sufficient 
reason  accounting  for  the  continuance  of  pos- 
session. The  transaction  was  secret,  known 
only  to  two  individuals  besides  the  parties.  In 
the  case  of  Bissell  and  Hopkins,  3  Cow.,  187, 
the  lien  of  the  creditor  was  notorious,  and  no 
one  could  be  deceived.  The  pretense  for  the 
mortgage  was  false  ;  the  assignor  acknowl- 
edged a  debt  of  $800,  when  only  $100  or  $150 
was  due  from  him. 

Mr.  D.  Graham,  for  defendant.  A  mort- 
gage of  personal  property  is  good  and  valid.  8 
Johns.,  446  ;  2  Cow.,  346  ;  3  Id.,  166  ;  4  Id., 
461  ;  7  Id. ,  290.  And  in  James  v.  Morey,  2  Cow. , 
246,  the  court  say  that  such  mortgage  is  good, 
not  only  for  existing  debts  and  liabilities, 
but  also  "  for  future  advances."  As  to  the  se- 
crecy of  the  transaction,  neither  the  law  nor 
the  practice  requires  publicity,  and  if  a  mort- 
gage is  good  for  future  advances,  then,  al- 
though but  $150  was  due  at  the  date  of  the  in- 
strument, it  appears  that  at  the  time  of  the  seiz- 
ure, the  debt  due  the  plaintiff  was  $580. 

The  continuance  of  the  possession  might  be 
explained.  The  same  circumstances  existed 
which  induced  to  the  mortgage  ;  the  parties 
considered  it  in  force  for  current  advances, 
and  they  had  a  right  so  to  consider  it.  Here 
was  not  such  a  conceded  state  of  facts  as  to 
raise  merely  a  question  of  law.  That  happens 
only  where  a  prima  fade  case  of  fraud  is  es- 
tablished. The  plaintiff  offered  proof  to  repel 
the  presumption  of  fraud,  and  whether  he  suc- 
ceeded or  not  was  a  question  of  fact,  and  not 
of  law. 

*Bythe  Court,  Savage,  Ch.  J.  There  [*51>9 
is  less  difficulty  in  laying  down  the  rule  of  law 
in  cases  of  this  description,  than  in  the  proper 
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application  of  it  to  the  circumstances  of  each 
case.  The  possession  of  personal  property  by 
the  vendor  or  mortgagor,  inconsistent  with  the 
face  of  the  deed,  is  prima  facie  evidence  of 
fraud,  but  subject  to  explanation.  In  other 
words,  such  possession  is,  "except  in  special 
cases  and  for  special  reasons,  to  be  shown  to 
and  approved  of  by  the  court,  fraudulent  and 
void  as  against  creditors."  The  mortgage  in 
this  case,  after  forfeiture  without  explanation, 
must  be  held  fraudulent  and  void  as  against 
creditors.  The  only  real  question,  therefore, 
is,  whether  the  reasons  shown  why  the  pos-- 
session  was  not  changed,  are  such  as  can  be 
approved  of  by  the  court,  under  the  special 
circumstances.  The  counsel  for  the  defendant 
in  error  contends  that  this  a  question  for  the 
jury.  Upon  a  conceded  state  of  facts,  fraud 
is  a  question  of  law.  There  is,  in  this  case, 
no  dispute  about  facts;  it  is  a  question  for  the 
court,  therefore,  to  decide  whether  the  mort- 
gage was  valid  or  void  as  against  creditors. 
However  honest  the  intentions  of  the  parties 
may  have  been,  their  acts  were  such  as,  in  my 
judgment,  cannot  be  sustained  against  credit- 
ors of  the  mortgagor.  The  mortgage  is  for 
$800,  whereas  the  indebtedness  did  not  exceed 
$150,  and  was  probably  not  over  $100 — the 
mortgagor  did  not  know  the  amount;  the 
mortgagee  was  security  for  the  rent,  but  to 
what  amount  does  not  appear;  and  he  was  to 
make  future  advances,  but  how  much  does  not 
appear.  Nothing  appears  in  this  mortgage  to 
show  that  it  was  intended  as  a  security  for  lia- 
bilities incurred,  or  advances  to  be  made;  and 
it  has  been  decided  that  a  mortgage  is  no  se- 
curity for  subsequent  advances  made  on  the 
strength  of  a  parol  engagement.  1  Her.,  7;  2 
Cow.,  293.  Under  what  circumstance  a  mort- 
gage of  chattels  personal,  to  secure  future  ad- 
vances expressed  in  the  deed,  would  be  valid, 
is  a  question  not  necessary  now  to  be  discussed. 
The  mortgage,  then,  upon  its  execution,  was 
void  as  against  creditors,  upon  the  principle 
just  stated,  for  so  much  as  was  intended  to 
cover  responsibilities  and  advances.  There 
are  other  circumstances  in  this  case,  which,  in 
6OO*]  my  *opinion,  cannot  be  approved  of 
by  the  court.  1 .  The  deed  itself  gives  a  false 
account  of  the  transactions  it  recites .  It  holds 
out  that  the  plaintiff  was  a  creditor  of  Ste- 
phens for  $800,  when,  in  truth,  he  was  so  for 
only  $150.  2.  The  parties  did  not  seem  to 
known  the  state  of  accounts  between  them,  till 
the  levy  was  made  on  Divver's  execution.  3. 
Stephens'  whole  stock  in  trade  was  mortgaged, 
and  the  mortgagor  was  permitted  to  sell  it 
without  rendering  any  account.  This  state  of 
things  continued  after  the  mortgage  became 
forfeited,  from  Jan.  1,  1825,  till  Aug.,  1827, 
without  any  possession  taken,  or  accounting 
of  the  parties,  or  any  knowledge  of  these  cir- 
cumstances by  any  one,  except  by  one  person 
who  drew,  and  by  another  who  witnessed  the 
mortgage. 

In  Paget  v.  Perchard,  1  Esp.  205,  a  Mrs. 
Spencer,  who  kept  a  public  house,  gave  the 
plaintiffs  a  bill  of  sale  of  her  liquors,  and  all 
her  effects  and  furniture,  and  an  agent  of  the 
plaintiffs  took  possession,  but  permitted  Mrs. 
S.  to  sell  liquors  that  day  without  accounting 
for  it.  An  execution  was  levied  on  the  next  day, 
and  the  bill  of  sale  was  held  fraudulent.  The 
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case  of  Wordatt  v.  Smith,  1  Camp.,  332,  was 
very  similar  in  its  circumstances,  and  was  de- 
cided in  the  same  way.  In  the  case  of  Benton 
v.  Thornhill,  7  Taunt.,  149,  the  plaintiff 's agent 
took  possession  of  the  mortgaged  property, and 
the  mortgagor  was  permitted  to  sell  some  of  it, 
and  exercise  other  acts  of  ownership,  but  the 
sale  was  held  valid,  being  shown  to  be  for  a 
bona  fide  debt. 

There  are  many  cases  in  this  country  where 
mortgages  of  personal  property  were  consid- 
ered valid,  though  the  possession  remained  in 
the  mortgagor.  But  I  have  seen  none  like  the 
present.  The  case  of  Bissell  v.  Hopkins  goes 
as  far  as  any  in  this  court.  There,  however, 
there  was  an  exact  accounting  between  the 
parties,  and  a  reaccounting  but  a  few  days  be- 
fore the  levy ;  the  claim  of  the  mortgagee  was 
publicly  known,  and  the  reason  of  leaving  the 
mare  in  possession  of  the  mortgagor  was  tem- 
porary, and  to  enable  him  to  transact  his  busi- 
ness as  a  public  officer;  but  in  that  case  the 
mortgagor  was  not  permitted  to  sell  any  of  the 
articles  mortgaged,  and  appropriate  the  money 
to  his  own  use.  There  was  no  *secre-  [*6O  I 
cy ;  no  misrepresentation  of  the  true  state  of 
the  accounts  between  the  parties. 

It  is  very  clear,  and  so  it  seems  to  have  been 
understood  at  the  trial  in  the  court  below, that 
the  mortgage  was  void  as  to  all  the  property 
except  the  standing  casks.  Is  there  any  rea- 
son why  the  mortgage  is  good  as  to  them,  and 
not  as  to  their  contents?  Surely  the  mortgagor 
had  the  same  sight  to  sell  them,  and  take  the 
money,  that  he  had  to  sell  the  liquors;  and 
had  he  done  so,  the  mortgagee  could  no  more 
pursue  them  in  the  hands  of  a  bona  fide  pur- 
chaser, than  he  could  the  200  bushels  of  pota- 
toes which  were  included  in  the  mortgage,  and 
which  it  was  no  doubt  intended  should  be 
sold.  A  judgment  creditor  whose  execution 
is  levied  stands  on  similar  ground  with  a  bona 
fide  purchaser,  and  has  the  same  right  to  hold 
the  property  of  his  debtor. 

To  sanction  a  transaction  like  this,  would 
open  a  door  to  frauds  innumerable,  and  to  an 
extent  incalculable. 

Judgment  reversed;  venire  de  novo  to  N.  Y. 
C.  P. 

Distinguished— 2  Edw..  443. 

Mmtyage—  Evidence  of  fraud  in— Question  of  law 
or  fact.  Cited  in— 3  Wend..  350 ;  8  Wend.,  391 ;  9 
Wend.,  346;  17  Wend.,  495  ;  20  Wend..  540  ;  1  Hill, 
453 ;  4  Hill,  288 ;  4  N.  Y.,  589 ;  15  N.  Y.,  120 ;  11  How. 
U.  S.,  394 ;  Hemp.,  616 ;  Olcott,  202 ;  35  Cal.,  308 ;  35 
111..  296 ;  31  Am.  Rep.,  180;  (22  Kan.,  152). 

To  secure  future  liabilities.  Cited  in— Hoflm.,  148; 
2  Sand.  Ch.,  84 ;  4  Duer,  111 ;  6  Duer,  217. 

Cited  generally-  23  Cal.,  301 ;  28  Am.  Dec.,  40  (4 
Blatchf .,  26). 


MERCHANT  «.  MASON. 

Sheriffs'  Fees. 

The  sheriff,  on  admitting  a  defendant  to  the  lib- 
erties of  the  jail.can  charge  only  37J£  cts.  for  his  fees. 

ERROR  on  certiorari.  Mason  sued  Merchant 
in  a  justice's  court,  to  recover  money  al- 
leged to  have  been  illegally  demanded  by  Mer- 
chant, and  paid  to  him  by  Mason.  Mason  was 
committed  on  a  justice's  execution,  and  exe- 
cuted a  bond  for  the  limits  with  approved  se- 
curity, which  was  accepted  by  Merchant  as 
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jailer  of  the  County  of  Monroe,but  he  refused 
to  permit  Mason  to  go  at  large  on  the  limits, 
until  he  paid  the  sum  of  75  cents,  demanded  as 
due  for  jail  fees  in  such  cases.  The  money  was 
paid,  and  this  action  was  brought  to  recover 
it  back.  The  justice  gave  judgment  for  the 
plaintiff  for  the  sum  of  37|  cents  damages,  and 
costs  of  suit . 

Mr.  F.  M.  Haight,  for  plaintiff  in  error. 

Mr.  W.  H.  Tobey,  contra. 

•6O2*]      *By  the  Court,   Marcy,   J.      The 

statute  allows  to  the  sheriff,  or  his  officer,  37| 
•cents  for  receiving  a  prisoner  into  custody, 
and  a  like  sum  for  discharging  him  from  cus- 
tody. The  latter  sum  cannot  be  exacted  for 
granting  the  liberties  of  the  jail.  Suffering  a 
-defendant  to  go  at  large  on  giving  a  bond  for 
the  limits,  is  not  the  discharge  contemplated 
by  law;  for  though  the  defendant  has  the  lib- 
erties of  the  limits,  he  still  a  prisoner. 
The  judgment,  therefore,  munt  be  affirmed. 


RELYEA  «.  RAMSAY. 

Award — Action  on — Evidence  that  Arbitrators 
Resigned  Authority  before  Making,  Admissi- 
ble in  Bar — Justice  Court — Practice —  Voidable 
Judgment. 

Proof  that  arbitrators  before  making  an  award, 
resigned  their  authority,  and  that  such  resignation 
was  accepted  by  the  parties,  is  admissible  in  bar  of 
an  action  on  an  award. 

A  judgment  rendered  by  a  justice  on  a  verdict  re- 
ceived in  the  absence  of  the  plaintiff  is  not  void,  but 
voidable  only,  and  its  validity  is  not  inquirable  into 
collaterally. 

When  a  plaintiff  neglects  to  appear  on  the  coming 
in  of  a  verdict,  the  justice  may  enter  judgment  of 
•discontinuance. 

Citations— Kyd,  100 ;  2  Wend.,  260. 

THIS  was  an  action  of  debt,  tried  at  the  Al- 
bany Circuit  in  Feb.,  1828, before  the  Hon. 
William  A.  Duer,  one  of  the  Circuit  Js. 

The  declaration  set  forth  an  arbitration  bond 
and  an  award  under  it,  bearing  date  Aug.  27, 
1825,  by  which  the  defendant  was  directed  to 
pay  to  the  plaintiff  $50.  The  defendant  pleaded 
non  est  factum,  and  gave  notice,  that  on  the 
trial  of  the  cause,  he  would  prove  that  the 
arbitrators,  before  making  the  award,  resigned 
and  surrendered  their  appointment  as  arbitra- 
tors, and  that  such  resignation  was  accepted 
by  the  parties  ;  and  that  he  would  further 
prove,  that  in  an  action  commenced  by  him 
against  the  plaintiff,  the  latter  pleaded  the 
award  in  bar,  that  a  verdict  was  found  in  his 
favor  for  the  sum  of  $50,  on  which  judgment 
was  rendered  against  the  defendant,  and  that 
such  judgment  remains  in  fall  force. 

On  the  trial  of  the  cause,  the  plaintiff  gave 
in  evidence  the  bond  and  award.  The  defend- 
ant then  offered  to  prove  the  resignation  and 
surrender  by  the  arbitrators,  of  the  trust  con- 
ferred upon  them,  the  evidence  being  objected 
to,  was  rejected  by  the  judge.  The  defendant 
next  gave  in  evidence  a  certificate  of  a  judg- 
ment, rendered  by  a  justice,  in  favor  of  the 
now  plaintiff  against  the  now  defendant  for 
$50  and  $5,  costs  of  suit.  From  the  certificate, 
it  appeared  that  a  suit  was  commenced  Aug. 
6O3*]  9,  1826,  by  Ramsay  *against  Relyea, 
to  recover  for  work,  labor  and  services  ;  that 
WEND.  2. 


Relyea  pleaded  the  general  issue,  and  also  the 
above  reward  ;  that  issue  was  joined  and  the 
cause  tried  Aug.  28, 1826,  by  a  jury.who  found 
a  verdict  for  Relyea  for  $50,  for  which  sum 
and  $5,  the  costs  of  suit,  the  justice  rendered 
judgment.  The  justice  further  certified,  "that 
the  plaintiff  in  the  suit  below  did  not  appear 
when  the  verdict  was  taken,  and  that,  on  be- 
ing asked,  the  defendant  did  not  object  to  take 
the  verdict  without'the  plaintiff's  appearance." 
The  facts  last  certified  were  provea  by  the  jus- 
tice on  the  trial. 

The  judge  charged  the  jury,  that  the  judg- 
ment before  the  justice  was  a  nullity  and, there- 
fore, formed  no  bar  to  the  plaintiff's  right  now 
to  recover.  The  jury  found  for  the  plaintiff 
the  amount  of  the  award  and  interest.  The 
defendant  moves  for  a  new  trial. 

Mr.  H.  L.  Palmer,  for  defendant.  The 
arbitrators  lost  the  right  to  make  an  award  by 
their  resignation  and  the  acceptance  of  the  same 
by  the  parties.  The  acceptance  of  their  ap- 
pointment being  by  parol,  their  resignation 
might  be  so  also. 

The  judgment  before  the  justice  is  a  valid 
judgment  until  reversed,  and  cannot  be  im- 
peached collaterally.  3  Com.  Dig.,  569  tit 
Error,  D;  1  Roll.,  742. 

Mr.  A.  Taber,  for  plaintiff.  The  evidence 
of  the  resignation  of  the  arbitrators  was  inad- 
missible, because  it  drew  in  question  an  award 
regular  upon  its  face, which  cannot  be  done  in 
a  court  of  law,  Kyd,  Awards,  327,  328;  and  to 
the  same  purport  are  the  decisions  of  this  court. 
2  Johns.,  62; 3  Id.,  369;  10  Id.,  143. 

The  judgment  rendered  by  the  justice  was 
void.  The  plaintiff  having  absented  himself, 
the  verdict  could  not  regularly  be  received. 
Anthon^V.P.,47,  n.  a;  5  Johns., 346.  An  irregu- 
larity in  an  inferior  court,  even  where  there  is 
jurisdiction,  renders  the  judgment  void.  15 
Johns.,  244;  Id.,  156,  157. 

*By  the  Court,  Savage,  Ch.  J.     In  [*OO4 

debt  on  an  arbitration  bond,  the  defendant  of- 
fered, under  a  proper  notice,  to  prove  that 
after  the  bond  was  executed  and  before  award 
made,  the  arbitrators  resigned  their  office,  and 
their  resignation  was  accepted  by  the  partio. 
A  revocation  by  a  party  must  be  under  seal, 
and  if  by  parol  only,  it  is  inoperative.  But 
there  is  no  mode  of  compelling  arbitrators  to 
act  (Kyd,  100),  nor  can  they  be  compelled  to 
decline  under  seal.  This  case  shows  a  want  of 
jurisdiction.  Arbitrators  are  appointed  under 
seal;  they  say  we  decline  acting — they  are  no 
longer  arbitrators,  and  any  award  made  by 
them  is  without  jurisdiction  and  void.  In  a 
court  of  law,  no  evidence  can  be  given  im- 
peaching the  conduct  of  the  arbitrators,  unless 
they  are  guilty  of  corruption  or  partiality;  but 
it  must  certainly  be  competent  to  show  that 
they  acted  without  authority.  I  think,  there- 
fore, the  judge  erred  in  refusing  the  tr<timony 
that  the  arbitrators  had  resigned  their  authority 
before  making  the  award,  and  that  such  resig- 
nation was  accepted  by  the  parties. 

I  am  of  opinion  also,  that  His  Honor,  the 
judge,  erred  as  to  the  effect  of  the  judgment 
before  the  justice.  The  judgment  was  not  void, 
but  voidable.  The  justiceThad  jurisdiction  of 
the  subject-matter,  and  of  the  persons  of  the 
parties.  And  in  such  cases,  an  irregular!  tv 

247 


604 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


does  not  render  the  judgment  void  and  the 
justice  a  trespasser.  The  judgment  is  valid 
until  reversed,  and  cannot  be  inquired  into 
collaterally. 

The  justice  erred  in  receiving  the  verdict  in 
the  absence  of  the  plaintiff;  but  he  was  author- 
ized to  enter  a  judgment  against  him  of  dis- 
continuance, and  that  would  have  been  regu- 
lar. Ante,  260.  If  the  plaintiff  was  liable  to 
have  any  judgment  rendered  against  him,  he 
must  have  been  within  the  jurisdiction  of  the 
justice  for  that  purpose. 

A  new  trial  must  be  granted. 

Cited  in— 7  Wend.,  204 ;  1  Hill.  346 ;  47  How.  Pr.,  142. 


6O5*]  *E.  P.  &  R.  L.  LIVINGSTON 
MOTT. 

Action   of   Trespass — Parties — Iteversioner  — 
Statute. 

An  action  of  trespass  will  not  lie  by  a  reversioner 
for  an  injury  to  the  inheritance,  committed  by  a 
person  who  acts  under  the  authority  or  by  the  per- 
mission of  the  tenant  for  life;  such  person  not  being 
a  stranger  withing  the  meaning  of  the  Statute  Au- 
thorizing Actions  by  Reversioners. 

Citations-1  R.  L.,  527;  1  Str.,  405;  Doug.,  182;  1 
Saund.,  312,  n.  5 ;  Har.  &  Butl.,  Co.  Litt.,  57- 

ERROR  from  the  Dutchess  C.  P.  The  plaint- 
iffs in  error  brought  an  action  of  trespass 
in  the  court  below,  charging  the  defendant 
with  cutting  down  trees  and  carrying  away 
the  wood  and  timber  standing  and  being  upon 
certain  lands,  &c.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  justification 
under  a  lease  of  the  premises,  executed  by 
Henry  Beekman,  in  1772,  to  John  Alger,  for 
three  lives,  alleged  to  be  unexpired  ;  and  that 
the  acts  complained  of  were  done  by  the  license 
of  Rebecca  Thomas,  to  whom  the  estate  of  the 
lessee  had  come  by  assignment. 

On  the  trial  of  the  cause,  the  lease  from 
Beekman  to  Alger  was  admitted  in  evidence, 
and  acknowledged  to  be  unexpired.  The  as- 
signment to  Rebecca  Thomas,  and  the  fact  that 
the  plaintiffs  were  the  reversiouers  in  fee,  were 
admitted.  The  defendant  then  produced  an 
under  lease  from  Rebecca  Thomas  to  him, 
bearing  date  in  1825,  of  12  acres  of  the  demised 
premises,  reserving  an  annual  rent.  The  plaint- 
iffs proved  that  previous  to  the  under  lease  of 
1825.  the  defendant  cut  and  carried  away  the 
wood  growing  upon  4  acres,  part  of  the  12 
acres  subsequently  demised  to  him  ;  and  that 
he  also  cut  and  carried  away  100  chestnut  trees 
and  the  wood  growing  upon  other  4  acres,  part 
of  the  premises  demised  by  the  original  lease, 
and  not  included  in  the  under  lease,  and  showed 
the  value  of  the  same.  The  plaintiffs  further 
proved  that  the  12  acre  lot  is  a  wood  lot,  on 
which  there  are  no  improvements  or  tillable 
land,  and  that,  stripped  of  the  wood,  it  is 
scarcely  worth  fencing.  The  defendant  proved 
a  sale,  by  the  agent  of  Rebecca  Thomas,  to 
him,  of  the  wood  and  trees  cut  and  carried 
away  from  the  land  not  included  in  his  lease. 
To  this  evidence  the  plaintiffs  excepted.  The 
jury,  under  the  direction  of  the  court,  found  a 
verdict  for  the  defendant,  on  which  judgment 
was  rendered. 
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*Messrs.  Forbes  and  Maison,  for  [*6O6 
plaintiffs  in  error.  The  injury  done  in  this 
case  was  waste,  and  a  tenant  for  life  cannot 
justifiably  commit  waste.  1  Cruis.  Dig.,  63, 
72  and  130.  The  action  of  trespass  is  given  to 
the  revisioner  for  injuries  done  to  the  inherit- 
ance, 1  R.  L.,  527.  and  may  be  maintained  by 
him  against  a  stranger,  notwithstanding  he  has 
not  the  actual  possession.  11  Johns.,  431.  The 
remedy  against  the  tenant,  his  heirs  or  assigns, 
would  be  waste.  The  defendant  is  not  the  as- 
signee of  the  tenant,  rent  having  been  reserved. 
Woodf.,  243,267. 

Had  the  acts  complained  of  been  done  by  the 
tenant,  it  would  have  been  waste  ;  and  what 
would  have  been  waste  by  her,  is  trespass  in 
another.  The  timber  and  wood,  after  being 
severed  from  the  freehold,  belong  to  the  owner 
of  the  inheritance,  who  may  maintain  trespass 
against  any  person  who  carries  away  and  con- 
verts the  same  to  his  own  use.  Eden,  Inj., 
151  ;  1  Cruis.  Dig.,  130 ;  11  Co.,  79. 

Mr.  H.  Swift,  for  defendant.  The  under 
lease  produced,  and  the  evidence  offered, 
showed  that  the  acts  complained  of  were  done 
by  the  permission  of  Rebecca  Thomas,  the  ten- 
ant of  the  freehold.  The  defendant  is  not  a 
stranger  within  the  meaning  of  the  statute  giv- 
ing an  action  of  trespass  to  the  reversioner. 
Such  stranger  is  one  who  does  an  injury  to  the 
inheritance  during  the  continuance  of  the  par- 
ticular estate,  without  any  privity  of  estate  or 
contract  between  him  and  the  party  claiming 
the  inheritance,  and  without  the  consent  of  the 
tenant.  What  was  done  by  the  defendant  was 
by  the  express  permission  of  the  tenant ;  it  was, 
therefore,  her  act,  and  the  remedy,  if  any,  was 
waste. 

By  the  Court,  Marcy,  J.  An  action  of  tres- 
pass could  not  be  maintained  by  a  remainder- 
man or  reversioner  for  an  injury  to  the  estate 
in  remainder  or  reversion  at  common  law,  but 
it  is  now  given  by  statute.  1  R.  L.,  527.  The 
question  presented  in  this  case  is,  whether  a 
person  acting  by  the  permission  of  the  tenant 
in  possession,  or  holding  under  him  and  doing 
an  injury  to  the  estate  of  the  reversioner,  is  a 
stranger  withing  the  meaning  of  the  statute, 
and  liable  to  *answer  for  damages  to  [*6O7 
the  reversioner  in  an  action  of  trespass?  The 
agreement  between  Rebecca  Thomas  and  the 
defendant,  by  which  he  became  the  tenant  of 
a  part  of  the  estate  in  reversion  of  which  the 
plaintiffs  were  seised,  is  not,  technically  speak- 
ing, an  assignment.  1  Str.,  405;  Doug.,  182. 
The  defendant  has  not,  therefore,  the  protec- 
tion of  an  assignee  ;  but  I  do  not  think  he  is  to 
be  regarded  as  a  stranger.  It  is  contended,  on 
the  part  of  the  plaintiffs,  that  the  defendant  is 
a  stranger  within  the  meaning  of  the  statute, 
if  there  be  no  privity  of  contract  between  him 
and  them.  By  this  rule,  every  servant  or  la- 
borer in  the  employment  of  a  tenant  for  life 
or  years,  would  be  subject  to  a  prosecution  as 
a  trespasser,  for  any  act  injurious  to  the  estate 
of  the  reversioner,  although  done  by  the  ex- 
press authority  of  the  tenant.  Such  a  con- 
struction has  not,  I  believe,  been  given,  and  I 
think  ought  not  to  be  given  to  the  statute.  If 
a  person  acts  by  the  direction,  authority  or 
permission  of  the  the  tenant  in  possession,  he 
is  not  a  stranger.  It  is  laid  down  that  a  stranger 

WEND.  2. 


1829 


WlLLOUGHBY  V.  McCLUKB. 


607 


doing  injury  to  the  premises  may  be  prosecuted 
by  either  the  tenant  or  the  reversioner.  1  Saund. , 
312,  n.  5  ;  Har.  &  Bull.,  Co.  Litt.,  57  «.  n.  2. 
It  is  very  certain  that  the  tenant  in  this  case 
could  not  sustain  the  action ;  for  she  gave  the 
defendant  authority  to  do  the  acts  for  which 
he  is  prosecuted  ;  and  it  is  equally  certain  that 
the  acts  being  such  as  a  tenant  may  not  ordi- 
narily do,  she  is  answerable  in  an  action  of 
waste  to  the  plaintiffs,  unless  she  holds  with- 
out impeachment  of  waste.  Every  act  that 
would  be  a  trespass  in  a  stranger,  for  which  a 
reversioner  may  have  an  action,  is  not  neces- 
sarily waste,  if  done  by  the  tenant.  If  the  serv- 
ant of  the  tenant  was  liable  for  trespass  to 
the  reversioner,  he  might  be  called  upon,  in 
some  instances,  to  pay  damages  for  that  which 
the  tenant  by  whose  authority  he  acted,  could 
do  with  impunity.  He  must,  therefore,  be  per- 
mitted to  avail  himself  of  the  defense  which 
the  tenant  would  have  if  prosecuted  for  waste. 
The  difficulty  which  would  inevitably  result 
from  regarding  the  tenant's  agent  as  a  stranger, 
could  not  be  avoided  without  confounding,  in 
such  cases,  the  distinction  between  the  action 
of  waste  and  trespass.  The  evidence  before 
6O8*J  the  Court  of  C.  P.  proved,  in  *a  satis- 
factory manner,  that  the  defendant  had  the 
permission  and  authority  of  the  tenant  in  pos- 
session for  those  acts  on  account  of  which  he 
was  prosecuted.  They  were,  therefore,  the  acts 
of  the  tenant,  and  the  court  were  correct  in  de- 
ciding that  he  did  not  stand,  in  respect  to  those 
acts,  in  the  attitude  of  a  stranger  to  the  plaint- 
iffs. 

Judgment  affirmed. 

Cited  in-29  N.  Y-,  25 ;  70  N.  Y..  161. 


B.  &  P.  WlLLOUGHBY,  Administrators,  &c., 

v. 
McCLUER  AND  HOLBROOK. 

Action    against   Administrator   by    Creditor — 
Plaintiff  not  Concluded  by  Inventory. 

In  an  action  against  an  administrator,  a  creditor 
is  not  concluded  by  the  inventory, but  may  show  the 
goods  and  chattels  inventoried  to  be  of  a  greater 
value  than  the  amount  specified  in  the  same.  Nor 
would  the  administrator,  it  seems,  be  concluded  by 
the  inventory. 

Citations— Toll.  Ex.,  249 ;  3  Bac.  Abr.,  45 ;  2  Fonbl.. 
418,  n.  o  ,•  1  SalK.,  316 ;  2  Ves.,  194 ;  12  Johns.,  120 ;  1  K. 
L.,  311. 

ERROR  from  the  Chautauque  C.  P.  McCluer 
and  Holbrook  brought  an  action  of  as- 
sumpsit  in  the  C.  P.  against  the  plaintiffs  in 
error,  who  pleaded pleneadminiatravit,  to  which 
plea  the  plaintiffs  replied,  that  at  the  com- 
mencement of  the  suit,  the  defendants  had  suf- 
ficient goods  and  chattels  unadministered  to 
pay  and  satify  their  demand,  and  concluded 
to  the  country. 

On  the  trial  of  the  cause,  the  plaintiffs  proved 
their  demand  to  the  amount  of  $64.75.  The 
defendants  produced  an  inventory,  regularly 
made  by  two  appraisers  and  filed  in  the  office 
of  the  surrogate,  and  proved  payments  made 
by  them  to  the  amount  at  which  the  property 
was  appraised.  The  plaintiffs  then  offered  to 
prove  that  the  property  had  been  undervalued 
in  the  appraisement  which  had  been  made, 
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and  that  various  articles  of  the  property  had 
been  sold  by  the  administrators  for  a  greater 
sum  than  specified  in  the  inventory. 

This  testimony  was  objected  to.but  received, 
and  the  defendants  excepted.  The  plaintiffs 
then  proved  that  the  value  of  many  articlcB 
enumerated  in  the  inventory  was  double  that 
specified  in  the  same.  Several  witnesses  were 
called  by  the  plaintiffs  to  this  point.  One  of 
the  appraisers  testified  to  the  correctness  of  the 
appraisal ;  but  the  jury,  under  the  charge  of 
the  court,  found  a  verdict  for  the  plaintiffs,  on 
which  judgment  was  entered  that  the  plaintiffs 
recover  of  the  defendants  the  sum  found  by  the 
iurv,  viz.  :  $64.81  and  $52.71  costs,  &c.,  to  be 
levied  de  bonis  intestaloru  m,  &c.,  et  nnon,  de 
*bonis  propriis  ;  and  if  sufficient  goods  [*«OO 
and  chattels  of  the  said  defendants  cannot  be 
found  to  levy  the  said  sum  of  $52.71, being  for 
the  costs  and  charges  aforesaid,  then  the  said 
sum  of  $117.52  (the  toto  attingens)  to  be  levied 
of  the  lands  and  tenements  of  the  defendants. 

Mr.  S.  A.  Foot,  for  plaintiffs  in  error.  The 
truth  or  falsity  of  the  plea  ofplene  administratit 
must  be  determined  by  reference  to  the  inven- 
tory alone.  12  Johns.,  120.  Under  this  plea 
the  sole  question  is,  whether  the  party  has  ad- 
ministered according  to  the  inventory,  not 
whether  he  has  made  a  true  and  perfect  inven- 
tory. Was  it  intended  to  call  the  correctness 
of  the  inventory  in  question,  a  suit  should  have 
been  brought  upon  the  administrator's  bond  re- 
quired by  statute,  and  the  breach  assigned,  that 
they  hadf  not  made  a  true  and  perfect  inven- 
tory, and  then  the  party  would  come  prepared 
to  answer.  Admitting  it  might  be  just  to  hold 
the  administrator  for  the  excess  at  which  prop- 
erty sells  beyond  the  amount  appraised,  it  can- 
not be  proper  to  admit  evidence  to  show  that 
it  was  undervalued,  as  it  might  subject  ad- 
ministrators to  grievous  losses,  the  value  of 
property  being  fluctuating. 

Mr.  S.  Stevens,  for  defendants.  The  rep- 
lication of  the  plaintiffs  was,  that  the  defend- 
ants had  sufficient  goods  and  chattels  of  the  in- 
testate to  pay  and  satisfy  the  plaintiff's  demand, 
and  they  had  a  right  to  prove  the  fact.  The 
plaintiffs  were  not  parties  to  the  inventory, and 
are  not  precluded  by  it.  2 Phil. Ev.,  296;  Bull. 
N.  P.,  140;  Peake  Ev.,  847;  2  Johns.  Ch.,  62, 
101.  The  evidence  was  submitted  to  a  jury, 
and  they  found  for  the  plaintiffs.  The  case  in 
12  Johns,  does  not  touch  the  question  now  be- 
fore the  court.  All  that  is  there  decided  is,  that 
the  executor  is  not  liable  to  the  creditor  for  the 
avails  of  real  estate  sold,  as  for  assets  on  hand 

By  tJte  Court.  Savage.  Ch.  J.  By  the  En- 
glish book-,  it  seems  to  be  understood  that  an 
inventory  is  not  conclusive, either  for  or  against 
an  executor.  Toll.  Law  of  Exec.,  249  ;  8 
Bac.  Abr.,  45  ;  2  Fonbl.,  418,  n.  a ;  1  Salk., 
316;  2  Ves.,  194.  The  executor  is  to  be  re- 
sponsible for  *t  lu-  assets  of  his  testator;  [*6 1 0 
and  there  is  no  reason  why,  by  procuring  a  low 
appraisement,  he  should  pocket  the  difference 
between  the  actual  and  the  appraised  value  ; 
nor,  on  the  other  hand,  that  he  should  be  re- 
sponsible for  the  appraised  value,  when  he  can. 
show  it  was  much  beyond  what  the  article 
would  or  did  bring  at  a"  fair  sale.  The  case  of 
Tappen  v.  l\,tin,  12  Johns.,  120,  is  supposed  to 
establish  the  doctrine,  that  the  truth  or  falsity 
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of  a  plea  of  plene  administramt  must  be  deter- 
mined by  the  inventory  only.  Such  is  the  lan- 
guage of  Platt,  J.,  who  delivered  the  opinion 
of  the  court  in  that  case,  and,  in  reference  to 
the  facts  of  that  case  it  was  correct.  The  point 
decided  there  was,  that  where  the  whole  real 
estate  is  sold  for  the  payment  of  debts,  by  the 
order  of  the  surrogate,  the  executor  is  not  re- 
sponsible for  the  avails  to  the  creditor  directly 
as  for  assets,  but  to  the  surrogate  as  trustee. 
The  remark,  that  executors  could  only  be  re- 
sponsible for  the  amount  of  the  inventory, 
must  be  understood  as  applicable  to  such  a 
case,  and  not  as  a  universal  rule  ;  for,  as  such, 
it  is  entirely  unsupported  by  authority. 

A  fair  construction  of  the  Statute,  1  R.  L., 
311,  supports  the  rule  as  decided  by  the  court 
below.  That  no  executor  shall  be  cited  in  the 
Court  of  Probates  to  account  only  by  the  in- 
ventory, unless  by  a  creditor,  &c. ,  plainly  im- 
plies that  the  persons  excepted  may  cite  him  to 
account  by  something  else  besides  the  inven- 
tory. This  statute  is  subsequently  like  the  En- 
glish Statute,  where  the  rule  is,  that  at  common 
law,  the  inventory  is  inquirable  into,  and  the 
executor  must  account  for  all  assets  in  his 
hands.  TheC.  P.,  therefore,  decided  correctly. 

There  is  a  clerical  error  in  the  record  ;  but 
the  judgment  is  substantially  right.  The  ad- 
ministrators having  pleaded  a  false  plea,  be- 
came personally  responsible,  not  only  for  the 
costs  but  the  debt.  The  form,  however  is,  that 
it  be  collected  de  bonistestatorinsi,  &c.,  et  sinon, 
de  bonis  propriis. 

Judgment  affirmed. 


611*]      *GREEN  v.  RUMSE Y. 

Pleading  and  Practice — Statute  "for  more  Easy 
Pleading  in  Certain  Suits" — Officer  Sued  for 
an  Official  Act,  not  Entitled  to  Protection  of— 
False  Imprisonment. 

A  constable  or  other  officer  sued  for  an  act  done 
by  him  is  not  entitled  to  the  protection  of  the  Stat- 
ute "for  the  More  Easy  Pleading  in  Certain  Suits," 
unless  the  act  be  done  in  obedience  to  the  warrant, 
and  within  the  jurisdiction  of  the  court  or  magis- 
trate issuing  the  proceeds. 

Where  an  offender  arrested  under  a  warrant  in- 
dorsed in  pursuance  of  the  Act  "for  the  Better  Ap- 
prehending of  Felons  and  other  Offenders,"  was 
taken  into  the  county  where  the  magistrate  resided 
who  issued  the  warrant,  he  not  being  a  justice  of  the 
county  where  the  offense  was  committed,  it  was 
held  that  an  action  for  false  imprisonment  was  prop- 
erly brought,  the  officer  having  neglected  to  com- 
ply with  the  requirements  of  the  statute. 

Citations-1  R.  L.,  149, 155  ;  3  Burr.,  1767. 

fPHIS  was  an  action  for  false  imprisonment, 
1.  tried  at  the  Genesee  Circuit,  in  Apr.,  1828, 
before  the  Hon.  John  Birdsall,  one  of  the  Cir- 
cuit Js. 

The  plaintiff  was  arrested  by  the  defendant 
in  the  County  of  Monroe,  and  carried  to  Ba- 
tavia,  in  the  County  of  Genesee,  where  he  was 
kept  in  close  confinement  for  several  days,  and 
then  suffered  to  go  at  large.  The  defendant 
made  the  arrest  by  virtue  of  a  warrant  issued 
by  a  justice  of  the  peace  of  the  County  of  Gene- 
see,  charging  the  plaintiff  with  having  been 
guilty  of  or  concerned  in  the  murder  of  Will- 
iam Morgan  at  Fort  Niagara,  in  the  County  of 
Niagara.  The  warrant  was  directed  to  any  con- 
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stable  of  the  County  of  Genesee,  and  was  de' 
livered  to  the  defendant,  a  constable  of  that 
county,  who  proceeded  with  the  same  to  the 
County  of  Monroe,  and  there  procured  it  to  be 
indorsed  by  a  justice  of  the  peace  of  Monroe. 
The  indorsement  was  in  these  words:  "Where- 
as, proof  upon  oath  had  been  made  before  me, 
M.  C.,  one  of  the  justices  of  the  peace  in  and 
for  the  County  of  Monroe,  that  the  name  of  C. 
C.  to  the  within  warrant  is  the  proper  hand- 
writing of  the  said  C.  C., the  justice  of  the  peace 
within  mentioned  (i.  e.,  the  justice  who  issued 
the  warrant):  I  do,  therefore,  hereby  authorize 
William  Rumsey,  who  brings  to  me  this  war- 
rant, and  all  other  persons  to  whom  the  said 
warrant  is  directed,  to  execute  the  same  within 
the  said  County  of  Monroe."  On  the  trial  of 
the  cause,  the  defendant  objected  to  evidence 
of  acts  done  by  him  in  the  County  of  Monroe, 
insisting  that  the  plaintiff  could  not  give  evi- 
dence of  any  acts  done  out  of  the  County  of 
Genesee,  of  which  county  he  was  an  officer, 
and  in  which  the  venue  was  laid.  The  objec- 
tion was  overruled,  and  the  evidence  received. 
The  plaintiff  objected  to  the  reading  of  the 
warrant  and  indorsement  thereon;  but  the  evi- 
dence was  admitted  by  the  judge  in  mitigation 
of  damages,  not  in  justification.  To  the  decis- 
ion that  the  warrant  was  no  justification,  the 
defendant  excepted.  *The  jury  found  [*612 
a  verdict  for  the  plaintiff  for  $15  damages, 
which  was  now  moved  to  be  set  aside. 

Mr.  G.  W.  Lay,  for  defendant.  The  de- 
fendant, acting  in  his  official  capacity  as  a  peace 
officer  of  the  County  of  Genesee,  and  the  venue 
being  laid  there,  the  plaintiff  should  have  been 
confined  in  his  proof  to  acts  done  within  that 
county;  1  R.  L.,  155;  and  if  so,  there  can  be 
no  question  that  the  warrant  was  an  ample 
justification  for  all  acts  done  in  that  county, 
and  it  becomes  unnecessary  to  discuss  the  ques- 
tion whether  the  defendant  was  justified,  by 
the  indorsement  of  the  warrant,  in  arresting 
the  plaintiff  in  the  County  of  Monroe. 

Mr.  C.  M.  Lee,  for  plaintiff.  The  true  con- 
struction of  the  Act,  1  R.  L.,  155,  under  which 
the  defendant  objected  to  proof  of  acts  done 
out  of  the  county  where  the  venue  is  laid,  the 
action  being  against  him  for  acts  done  as  a  pub- 
lic officer,  is,  that  if  such  officer  is  sued  for  an 
act  done  in  his  own  county  by  him,  and  the 
plaintiff  fails  in  proving  the  act  to  have  been 
done  in  such  county,  the  defendant  is  entitled 
to  a  verdict;  but  if  he  is  sued  for  an  illegal  act 
done  out  of  his  county,  the  statute  does  not 
apply,  although  the  venue  be  laid  in  the  county 
of  which  he  is  officer,  the  action  being  transi- 
tory, the  plaintiff  having  a  right  to  lay  his 
venue  where  he  thought  proper. 

The  warrant  was  illegal.  The  offense  was 
charged  to  have  been  committed  in  Niagara, 
the  warrant  was  issued  by  a  justice  of  Genesee, 
and  the  defendant  was  in  Monroe.  The  war- 
rant coul'd  properly  be  issed  only  by  a  justice 
of  the  county  where  the  offense  was  committed, 
or  where  the  defendant  happened  to  be.  1  Chit. 
Crim.  Law,  24.  The  justice  who  issued  the 
warrant,  therefore,  had  no  jurisdiction  of  the 
matter,  and  no  additional  validity  was  given  to 
it  by  the  indorsement  of  it  in  Monroe. 

By  the  Court,  Marcy,  J.  It  is  contended, 
on  the  part  of  the  plaintiff,  that  the  warrant 
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tinder  which  the  arrest  was  made  is  void,  and 
that  the  officer  acting  under  it  is  not  protected 
even  in  what  he  did  in  Genesee  Co.,  because  it 
613*]  *appeared  from  the  face  of  the  war- 
rant that  the  crime  imputed  to  the  plaintiff  was 
not  committed  in  the  County  of  Genesee,  of 
which  the  magistrate  issuing  it  was  a  justice. 
It  is  a  general  principle  that  a  justice  of  the 
peace  can  only  act  in  his  county  and  for  his 
county,  but  there  are  some  exceptions  to  this 
rule.  Whether  the  present  case  comes  within 
either  of  these  exceptions,  it  is  not  necessary 
to  decide. 

It  is  further  said  by  the  plaintiff  that  the  ar- 
rest in  Monroe  Co.  was  without  authority,  and 
the  defendant's  bringing  him  without  author- 
ity into  Genesee  Co.,  and  continuing  the  im- 
prisonment there,  he  cannot,  under  these  cir- 
cumstances, justify  the  imprisonment,  even  in 
Genesee,  though  the  warrant  should  be  con- 
sidered valid  in  that  county.  It  is  not  neces- 
sary to  decide  this  question;  for  if  the  arrest 
and  imprisonment  were  not  illegal  in  Monroe, 
the  imprisonment  in  Genesee  was  not  unlawful ; 
and  if  the  arrest  was  illegal  in  Monroe,  that  is 
enough  to  sustain  the  verdict  for  the  very  mod- 
erate damages  given,  if  the  imprisonment  in 
Genesee  could  be  justified  under  the  warrant. 

But  it  is  said  by  the  defendant  that  the  act 
done  in  Monroe  should  have  been  excluded 
from  the  consideration  of  the  jury,  because, 
under  the  Statute,  1  R.  L.,  155,  he  could  not 
be  tried  in  any  other  county  than  that  in  which 
the  act  complained  of  was  done.  To  entitle 
the  defendant  to  the  protection  of  this  statute, 
he  must  act  in  obedience  to  the  warrant.  3 
Burr.,  1767.  He  cannot  have  the  benefit  of  it, 
if  he  acts  upon  a  legal  warrant  beyond  the  ju- 
risdiction of  the  court,  or  magistrate  issuing  it. 

It  is  contended  that  the  indorsement  of  the 
warrant  in  Monroe  Co. ,  gave  it  the  same  valid- 
ity there  that  it  had  in  Genesee.  The  justice 
in  Monroe  did  not  pursue  the  directions  of 
the  statute.  If  he  had  given  to  the  defend- 
ant, unaccompanied  by  the  warrant,  such  a 
writing  as  he  indorsed  upon  it,  the  defendant 
could  not  have  justified  any  act  under  it,  nor 
could  he  have  claimed  the  benefit  of  any  of  the 
statutes  in  favor  of  constables,  justices  of  the 
peace,  and  other  public  officers.  He  would  not 
614*]  have  been  acting  within  his  jurisdic- 
tion, which  was  the  County  of  Genesee  nor 
upon  a  valid  warrant. 

It  is  contended  that  the  indorsement  was  only 
a  compliance  with  the  3d  section  of  the  Act  for 
the  Apprehension  of  Felons  and  other  Offend- 
ers, 1  R.  L. ,  149.  The  indorsement  directs  that 
to  be  done  which  the  Act  does  not  allow,  and 
so  far  it  is  unauthorized,  and  affords  no  pro- 
tection to  any  person  executing  the  warrant 
under  its  authority.  But  if  we  consider  the  in- 
dorsement as  the  mere  backing  of  the  warrant 
allowed  by  the  Act,  it  will  not  subserve  the 
purpose  for  which  the  defendant  produced  it 
on  the  trial.  The  extent  of  the  defendant's 
powers  under  the  warrant.after  being  indorsed 
by  a  justice  in  the  County  of  Monroe,  is  clearly 
specified.  The  constable  could,  by  virtue  of  it, 
only  arrest  the  plaintiff,  and  take  him  before  a 
justice  of  the  peace  of  Monroe  Co.,  to  give  bail, 
if  the  offense  was  bailable,  or  convey  him  to 
the  county  where  the  offense  was  committed. 
This  was  the  authority  given  to  the  defendant 
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on  the  assumption  that  the  warrant  was  valid 
and  regularly  indorsed  under  the  statute.  He 
could  have  arrested  the  plaintiff,  and  conveyed 
him  to  a  justice  of  the  peace  in  Monroe,  or  to 
one  in  Niagara,  where  the  offense  was  alleged 
to  have  been  committed.  He  bad  no  authority 
whatever  to  carry  him  to  the  County  of  Gene- 
see.  He  cannot  be  considered  as  doing  this  by 
virtue  of  his  office  as  a  constable  of  Genesee 
and,  therefore,  cannot  claim  the  benefit  of  the 
Act  requiring  plaintiffs,wben  they  sue  justices 
and  other  officers,  for  acts  done  by  them  in  vir- 
tue of  their  offices, to  lay  the  venue  in  the  county 
where  the  acts  are  performed. 

Motion  for  a  new  trial  denied. 

Cited  in— 4  N.  Y.,  194. 


*DUTTON  v.  KELSEY  ET  AL.  [*615 

Constable's  Bond — Form — Time  of  Filing. 

Constable's  bond,  form  of  approved.  The  omis- 
sion to  file  it  within  10  days  after  election,  does  not 
affeet  its  validity. 

Citations— 20  Johns.,  74;  2  Wend.,  281. 

ERROR  from  the  Franklin  C.  P.  Dutton 
sued  Kelsey  and  the  others  in  a  justice's 
court  for  not  collecting  an  execution,  put  into 
his  hands  as  a  constable  (the  other  defendants 
being  the  sureties  of  Dutton),  and  obtained 
judgment.  The  defendants  appealed.  On  the 
trial  of  the  cause  in  the  C.  P.,  the  plaintiff  pro- 
duced an  instrument  in  writing,  in  the  follow- 
words,  executed  by  the  defendants:  "We,  Abel 
Kelsey,  chosen  a  constable  in  the  Town  of  Fort 
Covington,  in  the  County  of  Franklin,  and 
Benjamin  O'Harrington  and  John  S.  Eldridge, 
do  hereby  jointly  and  severally  agree  to 
pay  to  each  and  every  person,  such  sum  of 
money  as  the  said  constable  shall  become  lia- 
ble to  pay  for  or  on  account  of  any  execution 
which  shall  be  delivered  to  him  for  collection. 
Witness  our  hands  and  seals  the  7th  day  of 
March,  1827."  Which  was  approved  by  the 
supervisor  of  the  town  on  the  same  day,  and 
filed  by  him  in  the  town  clerk's  office  July  27, 
1827.  The  plaintiff  also  showed  a  judgment 
in  his  favor  against  one  Willy,  an  execution 
issued  thereon  delivered  to  the  constable,  and 
the  neglect  of  the  constable  to  execute  the 
same.  The  C.  P.  nonsuited  the  plaintiff,  on 
which  judgment  was  rendered. 

Mr.  J.  Parkhurst,  for  plaintiff  in  error. 

Mr.  J.  Wallace,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  It  was  ob- 
jected before  the  C.  F,  as  I  learn  from  the 
briefs  (for  the  bill  of  exceptions  does  not  con- 
tain any  point  decided  by  the  court,  except 
that  the  plaintiff  be  nonsuited),  that  the  instru- 
ment was  not  in  due  form,  and  the  case  of 
Warren  v.  Raeey,  20  Johns.,  74,  was  relied  on. 
The  bond  in  that  case  was  payable  to  the  peo- 
ple of  Niagara  Co.,  which  was  clearly  wrong  ; 
and  the  court  say  that  it  should  be  in  the  name 
of  the  people  of  the  State  of  N.  Y.  This  was 
said  obiter  and,  undoubtedly,  without  much 
examination,  for  the  statute  describes  just  such 
*an  instrument  as  was  executed  in  this  [*616 
case;  upon  which  any  person  aggrieved  may 
maintain  a  suit.  A  bond  to  the  people  has  been 

til 


616 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


held  to  be  good  also  (ante,  281),  because  the 
statute  gives  no  particular  form,  and  such  a 
bond  is  sufficient  if  the  condition  complies  sub- 
stantially with  the  statute. 

Another  objection  taken  was,  that  the  secu- 
rity was  not  filed  in  due  time.  This  comes  with 
an  ill  grace  from  the  defendants.  It  was  the 
constable's  duty  to  file  it  within  ten  days  after 
the  election ;  the  statute  is  directory  merely, 
and  if  not  complied  with,  it  by  no  means  fol- 
lows that  the  defendants  are  exonerated.  The 
plaintiff  was  entitled  to  recover. 

The  court  erred, and  judgment  must  be  reversed; 
and  a  venire  de  novo  is  awarded  to  Franklin  C.  P. 

Cited  in— 9  Wend.,  236:  10  Wend.,  372;  10  Barb., 
480;  30  Barb.,  652;  25  Hun,  611 ;  43  Wis.,  81;  1  Kan.. 
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GENERAL  RULES. 

1st.  Ordered,  That  in  future  the  court  will 
not  hear  non-enumerated  motions,  except  in 
cases  of  proving  wills,  levying  fines,  motions 
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in  real  actions,  motions  in  criminal  cases,  call- 
ing persons  bound  by  recognizance,  and  pro- 
ceedings against  persons  brought  in  on  attach- 
ment ;  and  these  motions  will  be  heard  on  the 
regular  non-enumerated  days. 

2d.  All  other  special  motions  shall  be  sub- 
mitted with  or  without  briefs,  as  counsel  may 
elect. 

3d.  All  notices  of  motions  shall  be  for  the 
first  day  of  term,  unless  sufficient  cause  be 
shown  for  giving  notices  for  a  later  day,  and 
such  cause  shall  be  contained  in  the  affidavit 
served . 

4th.  All  motions  noticed  for  the  first  day  of 
term  shall  be  submitted  during  the  first  week 
in  term. 

5th.  The  rules  of  October  Term,  1827,  so  far 
as  they  conflict  with  the  above  rules,  are  re- 
pealed". 

6th.  In  all  cases,  when  a  motion  shall  be 
granted  on  payment  of  costs,  the  party  whose 
duty  it  shall  be  to  pay  them,  shall  have  twenty 
days  for  that  purpose,  unless  otherwise  directed 
in  such  rule. 
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617*]  *THE  PEOPLE 

V. 

TEN  EYCK,  Sheriff  of  ALBANY. 

Practice. 

A  person  attending  on  recognizance  entered  into, 
on  being  served  with  an  attachment,  is  entitled  to 
his  discharge  on  the  quarto  die  post,  if  interroga- 
tories are  not  filed. 

ON  the  fourth  day  of  term  a  motion  was  made 
by  Mr.  L.  H.  Palmer,  of  counsel,  that 
the  sheriff  be  discharged  from  his  recognizance, 
given  by  him  for  his  appearance  at  court  on 
being  served  with  an  attachment. 

Mr.  J.  A.  Collier,  as  amicus  curia,  sug- 
gested that  the  party  suing  out  an  attachment 
has  the  whole  of  the  first  four  days  in  term 
within  which  to  file  interrogatories,  and  in- 
quired whether  the  discharge  could  be  granted 
until  after  the  four  days  have  expired. 

By  the  Court.  For  this  purpose  the  four  days 
have  expired.  Unless  the  interrogatories  are 
now  filed,  when  the  party  is  thus  demanded,  a 
person  attending  on  recognizance  in  a  case  like 
this,  is  entitled  to  his  discharge. 

Mr.  Palmer  asked  for  costs. 

By  the  Court.     Costs  follow  of  course. 


618*]  *THE  PEOPLE,  ex  rel.  G.  GOODRICH 

ET  AL., 

V. 

CHAUTAUQUA  COMMON  PLEAS. 

Appeal  Bond — Costs. 

In  an  appeal  bond,  the  amount  of  the  costs  need 
not  be  stated  in  the  recital  of  the  judgment. 

MOTION  for  a  mandamus.  A  judgment  was 
rendered  against  the  relators  for  $50  dam- 
ages and  $1.84  costs  of  suit.  The  relators  ap- 
pealed, paid  the  costs  and  75  cents,  the  allow- 
ance to  the  justice  for  making  and  filing  his 
return,  and  entered  into  the  usual  bond  in  the 
penalty  of  $110,  reciting  that  the  plaintiff  be- 
low had  lately  recovered  a  judgment  against 
them  before  W .  D.,  one  of  the  justices,  &c.,  for 
$50  damages  and  costs  of  suit.  The  C.  P. 
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quashed  the  appeal,  for  the  cause  that  the 
amount  of  the  costs  was  not  recited  in  the  bond. 
Mr.  A.  Dixon,  for  the  relators. 

By  the  Court,  Savage,  Ch.  J.  It  is  not  nec- 
essary to  recite  in  an  appeal  bond  the  amount 
of  the  costs  before  the  justice  ;  nor  need  the 
costs  be  regarded  for  any  purpose  other  than 
to  ascertain  the  amount  of  the  penalty  to  be  in- 
serted in  the  bond.  The  court  judicially  know 
that  the  taxable  costs  before  a  justice  against  a 
losing  party  cannot  exceed  $5,  and  the  penalty 
in  this  case  being  in  the  sum  of  $110,  it  is 
double  the  amount  of  the  judgment  rendered. 
The  bond,  therefore,  is  good,  and  the  C.  P. 
erred  in  quashing  the  appeal. 

Let  an  alternative  mandamus  issue. 


THOMAS  ».  ALLEN  AND  GERMAN. 

Pleading  and  Practice. 

In  a  case  of  two  defendants,  where  one  pleads  the 
general  issue  and  the  other  demurs,  and  the  declara- 
tion is  subsequently  amended,  both  defendants  are 
bound  to  receive  an  amended  declaration. 

i  MENDED  declaration.  The  defendants  ap- 
xi  peared  by  separate  attorneys,  on  each  of 
whom  a  copy  of  the  declaration  was  served. 
The  attorney  for  Allen  plead  the  general  issue. 
The  attorney  for  German  demurred,  and  the 

Elaintiff  neglecting  to  join  in  demurrer,  a  de- 
lult  was  entered  against  him,  *which,[*OlO 
on  his  motion,  was  set  aside  at  the  last  Febru- 
ary Term,  and  leave  given  to  amend.  June  10 
last  an  amended  declaration  was  filed  and 
served  on  the  attorney  of  German,  and  a  copy 
delivered  to  the  attorney  of  Allen,  to  whom 
the  plaintiff's  attorney  tendered  the  costs  of  the 
plea  put  into  the  first  declaration.  The  attor- 
ney of  Allen  refused  to  receive  the  amended 
declaration,  and  threatened  to  give  notice  for 
judgment  as  in  case  of  nonsuit  for  not  pro- 
ceeding to  trial  upon  the  issue  already  joined. 
The  plaintiff  now  moved  that  the  attorney  of 
Allen  receive  the  amended  declaration  and 
plead  thereto  in  the  usual  time. 

Mr.  J.  Watson,  for  plaintiff. 

Mr.  D.  B.  Cady.  for  defendant. 

By  the  Court.  Sutherland,  J.  The  rule  per- 
mitting the  plaintiff  to  amend  his  declaration 
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necessarily  affected  both  defendants.  The  dec- 
laration having  been  amended  in  consequence 
of  a  demurrer  by  one  defendant,  it,  of  course, 
was  an  amendment  as  to  the  other.  The  plaint- 
iff has  done  all  that  could  be  required  of  him, 
and  he  is  entitled  to  his  rule  without  costs, 
however,  to  either  party,  of  this  motion. 
Cited  in— 7  Hill,  168 ;  15  Abb.  Pr.,  211. 


JACKSON,  exdem.  FINK  ET  AL..D.  HAWKS. 

Practice — Right  to  Pott  the  Jury. 

A  party  is  entitled  to  poll  the  jury,  where  a  sealed 
verdict  is  brought  in,  unless  he  has  expressly  as- 
sented to  waive  the  right. 

MOTION  to  set  aside  a  verdict.  The  trial 
closed  late  in  the  evening,  and  the  jury, 
by  the  consent  of  the  parties,  were  directed,  on 
agreeing  to  a  verdict,  to  seal  the  same  and  bring 
it  into  court  the  next  morning.  The  next  morn- 
ing the  jury  brought  in  their  verdict,  and  the 
counsel  for  the  defendant  demanded  that  they 
should  be  polled,  which  the  judge  (Hon.  N. 
Williams)  refused  to  permit,  and  directed  the 
verdict  to  be  entered.  The  judge  certified  that 
he  had  adopted  the  practice  of  never  allowing 
a  jury  to  be  polled  where  the  counsel  on  both 
sides  had  agreed  to  a  sealed  verdict  and  to  the 
jury  going  at  large,  and  that  he  stated  such 
practice  when  it  was  agreed  in  this  case  to  take 
62O*]  a  sealed  verdict.  *The  counsel  for  the 
defendant  now  stated  that  there  was  no  agree- 
ment that  either  party  should  be  precluded 
from  polling  the  jury,  and  that  he  would  not 
have  consented  to  a  sealed  verdict,  had  he  sup- 
posed that  he  thereby  waived  his  rights. 

Mr.  S.  Forman,  for  defendant. 

Mr.  H.  C.  Van  Schaack,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  the  un- 
doubted right  of  a  party  to  poll  a  jury  on  their 
bringing  in  their  verdict,  and  he  cannot  be  de- 
prived of  it,  but  by  his  express  assent.  Not- 
withstanding the  practice  of  the  judge,  the 
counsel  for  the  defendant  positively  states  that 
there  was  no  agreement  waiving  the  right,  and 
that  he  would  not  have  consented  to  a  sealed 
verdict  had  he  supposed  that  he  thereby  would 
lose  the  right  of  polling  the  jury.  The  party, 
therefore,  not  having  expressly  assented,  and 
having  been  deprived  of  a  right  to  which  he 
was  entitled,  the  verdict  must  be  set  aside  ;  costs 
to  abide  the  event. 

Cited  in— 1  N.  Y.,  550 ;  52  N.  Y.,  440 ;  12  How.  Pr., 
431 ;  46  Am.  Dec.,  473  (4  Gilm.,  336);  11  Am.  Rep.,  727 
(52  N.  Y.,  437);  30  Am.  Rep.,  497  (55  Miss.,  57). 


THE  VERMONT  ACADEMY  OF  MEDI- 
CINE 

LANDON. 

Stay  of  Proceedings. 

An  order  nisi  for  a  bill  of  particulars  is  not  a  stay 
of  proceedings  unless  a  stay  is  directed  by  it. 

BILL  of  particulars.     Mar.  6,  last,  a  declara- 
tion was  served  on  the  defendant's  attor- 
ney ;  on  the  18th,  an  order  for  a  bill  of  par- 
ticulars was  served.    It  was  an  order  that  the 
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plaintiffs  deliver  a  bill  of  particulars  before 
Apr.  1,  then  next,  or  show  cause  before  the  com- 
missioner granting  the  same,  why  such  bill 
should  not  be  delivered,  but  it  did  not  direct 
a  stay  of  proceedings  in  the  meantime.  Apr. 
16,  the  plaintiffs  entered  the  defendant's  de- 
fault for  not  pleading.  Apr.  23,  a  peremptory 
order  for  a  bill  of  particulars  and  for  a  stay 
of  proceedings  until  the  delivery  of  the  same, 
was  served  on  the  plaintiffs'  attorney.  Apr. 
25,  a  bill  of  particulars  was  delivered,  and  a 
notice  of  assessment  served. 

*At  the  last  May  Term.the  defendant  [*621 
obtained  a  rule  setting  aside  the  default.  The 
plaintiff  moved  to  vacate  that  rule,  excusing 
himself  for  not  opposing  the  motion  at  the  last 
term,  by  showing  the  miscarriage  of  his  papers, 
and  the  question  as  to  the  regularity  of  the 
entry  of  the  default  for  not  pleading  was  now 
considered. 

Mr.  S.  Miller,  for  plaintiffs. 

Mr.  S.  Matthews,  contra. 

By  the  Court,  Savage,  Ch.  J.  An  order  for 
a  bill  of  particulars  is  not  in  itself  a  stay  of 
proceedings.  It  has  not  that  effect  unless  it 
directs  a  stay  of  proceedings.  The  precedents, 
both  in  the  King's  Bench  and  this  court,  uni- 
formly contain  such  direction.  Not  being  con- 
tained in  the  first  order  served  in  this  case,  the 
plaintiff  was  at  liberty  to  proceed  and  enter 
the  defendant's  default  for  not  pleading. 

The  rule  of  last  term  is  vacated,  and  the  de- 
fendant's default  is  set  aside,  on  payment  of  the 
costs  of  the  same  and  of  this  motion. 


ANONYMOUS. 

Allowance  to  commissioners  in  partition  $3  per 
diem. 

rFHE  court  being  applied  to  to  fix  the  per  diem 
JL  allowance  of  commissioners  in  a  partition 
suit,  said  that  the  practice  of  the  court  was  to 
allow  $3  per  day  to  each  commissioner. 


ANONYMOUS. 

Practice — Motions —  Costs. 

Motions  for  costs  for  not  bringing  on  motions  no- 
ticed for  first  week  of  term  to  be  made  on  first 
Saturday.  In  all  other  cases,  on  the  day  succeed- 
ing that  for  which  the  notice  is  given. 

ON  Saturday  of  the  first  week  of  term,  after 
the  submitting  of  non-enumerated  busi- 
ness was  closed,  a  motion  was  made  for  costs 
for  attending  prepared  to  oppose  a  motion,  no- 
ticed for  the  first  day  of  term,  which  had  not 
been  made.  Cur.  ad.  vult. 

*On  Monday  morning  of  the  second  [*622 
week  of  term,  the  court  granted  the  motion, 
and  heard  and  granted  motions  in  similar  cases; 
and  said  that  for  the  future  such  motions 
would  be  heard  on  Saturday  of  the  first  week, 
after  the  business  was  gone  through  with  of 
submitting  motions.1 

1.— The  following  decisions  also  were  made  by 
the  court,  under  the  rules  of  May  Term  last,  re- 
quiring all  notices  of  motions  to  be  for  the  first  day 
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623*]  *PINNEY 

v. 

JOHNSON  AND  JOHNSON,   Adminis- 
trators, &c. 

Practice — Costs. 

A  party  will  not  be  stayed  In  the  prosecution  of 
his  suit,  until  the  costs  of  an  interlocutory  order  be 
paid. 

rpHE  default  of  the  defendants  fornotplead- 
-L  ing,  and  all  subsequent  proceedings  on  the 
part  of  the  plaintiff,  were  set  aside  at  the  last 
February  Term,  and  the  plaintiff  ordered  to 
pay  the  costs  of  the  motion,  which  were  taxed 
at  $18.02.  And  now,  showing  a  demand  and 
refusal  to  pay  the  same,  that  the  plaintiff  is  in- 
solvent and  confined  to  the  jail  limits  of  the 
County  of  Herkimer,  a  rule  was  asked  for  that 
all  further  proceedings  in  the  suit,  on  the  part 
of  the  plaintiff,  be  stayed  until  the  payment 
of  the  costs  ordered  as  above. 

Mr.  D.  Burwell.  for  defendants. 

Mr.  G.  H.  Feeter,  contra. 

By  the  Court,  Marcy,  J.  This  rule  cannot 
be  granted.  The  court  restrains  parties  from 
the  prosecution  of  a  second  suit  for  the  same 
cause,  until  the  costs  of  the  first  suit  be  paid  ; 
but  never  stays  the  prosecution  of  a  suit  until 
the'  costs  of  an  interlocutory  order,  made  in 
the  progress  of  the  suit,  be  paid. 

The  motion,  therefore,  is  denied. 


SWIFT  «.  KELLY. 

Taxation  of  Costs. 

The  court  will  not  pass  upon  disputed  items  in  a 
bill  of  costs,  until  after  taxation ;  a  bill  will  not  be 
received  on  submission. 

IN  this  case  the  taxation  of  a  bill  of  costs  was 
in  question  ;  and  there  being  some  doubt 
whether  the  bill  did  not  come  before  the  court 
by  submission  of  parties,  instead  of  appeal 
from  a  taxing  officer,  the  court  said  that  they 
would  not  pass  upon  a  bill  until  after  it  had 
been  taxed  by  a  proper  officer. 


624*J  *A.  SMITH  v.  I.  W.  SMITH. 

Practice — Motion  for  Judgment. 

Motion  for  judgment  non  obstante  veredicto  must 
be  on  the  record  and  not  on  affidavit. 

TVTOTION  for  judgment  nonobstante  veredicto. 
i'JL  This  cause  was  tried  at  the  Monroe  Circuit 
in  Mar.,  1829.  The  action  was  on  a  bond  for 

of  term  unless,  &c.,  and  all  motions  to  be  submitted 
during  the  flret  week  of  term. 

Costs  were  asked  on  Monday  of  the  second  week 
by  a  defendant  for  attending1  prepared  to  oppose  a 
motion  for  reference.  The  counsel  for  the  plaint- 
iff on  the  preceding  day  (Sunday)  had  received  the 
papers  for  the  motion,  and  now  offered  to  submit 
them.  The  court  refused  to  receive  them,  and 
granted  the  motion  for  costs,  saying  that  motions 
noticed  for  the  first  day  of  the  term  must  be  sub- 
mitted during  the  first  week,  and  will  not  be  re- 
ceived unless  cause  be  shown  for  the  omission. 

In  another  case,  in  which  the  notice  was  for  Satur- 
day of  the  first  week  and  the  motion  made  on  that 
day,  the  court,  on  the  succeeding  Monday,  refused 
to  receive  papers  in  opposition,  although  they  had 
not  come  to  the  hands  of  counsel  until  that  morning. 
WKND.  2. 


the  payment  of  money.  Five  several  issues 
were  joined,  three  of  which  were  found  for  the 
plaintiff  and  two  for  the  defendant.  A  motion 
for  judgment  non  obstante  veredicto  was  made 
by  the  plaintiff,  founded  on  an  affidavit  setting 
forth  the  pleadings  and  the  result  of  the  trial, 
and  on  a  certifiea  copy  of  the  minutes  of  trial 
furnished  by  the  clerk  of  the  circuit. 

Mr.  S.  B.  Jewett,  for  plaintiff. 

Mr.  G.  C.  Bronson,  Atty-Gen.,  contra, 
cited  Tidd,  Pr.,  828,  830. 

By  the  Court,  Sutherland,  J.  On  a  motion  of 
this  kind,  the  nisi  prius  record  and  postea  must 
be  produced,  so  that  the  court  may  be  enabled  to 
judge  whether  the  party  is  entitled  to  his  judg- 
ment, notwithstanding  the  verdict.  It  is  irreg- 
ular to  apply  on  affidavit. 

The  motion  is  denied  with  costs, 

Cited  in— 13  How.  Pr.,  244,  514. 


CUDDEBACK 

v. 
FANELY,  Impleaded  with  VIRGIL. 

Practice — Default  of  one  of  Two  Defendants. 

Where  there  are  two  defendants,  one  suffering  a 
default  and  the  other  pleading,  a  rule  for  Interlocu- 
tory judgment  must  be  entered  previous  to  the  no- 
tice of  trial. 

MOTION  to  set  aside  inquest.  The  capias  in 
this  cause  was  served  on  both  defendants 
returnable  at  the  last  February  Term.  Fanely 
appeared  and  pleaded  ;  Virgil  suffered  a  de- 
fault, which  was  entered  Apr.  13.  Notice  of 
trial  was  served  on  the  attorney  of  Fanely  Apr. 
24,  for  the  Cayuga  Circuit,  to  be  held  June  22. 
Apr.  27,  notice  of  assessment  of  damages,  di- 
rected to  Virgil  was  affixed  in  the  clerk's  office. 
An  inquest  was  taken  at  the  circuit,  Fanely  not 
appearing,  which  was  now  moved  to  be  set 
aside  for  irregularity  on  the  ground  that  a  rule 
*for  interlocutory  judgment  had  not  [*625 
been  entered  against  Virgil  at  the  May  Term; 
on  which  irregularity  the  defendant,  Fanely, 
reposed  himself  and  omitted  to  apply  to  put  off 
the  trial  at  the  circuit,  which  he  otherwise 
would  have  done. 

Messrs.  Kellogg  and  Sanford,  for  the  de- 
fendant. 

Mr.  F.  G.  Jewett,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  Notwith- 
standing that  the  default  of  Virgil  was  duly 
entered,  and  that  the  plaintiff  was  entitled  to 
his  rule  for  interlocutory  judgment  against  him 
in  season  to  have  subsequently  noticea  the  cause 
for  trial  and  assessment  of  damages,  and  that 

The  court  also  refused  to  receive  papers  in  the 
second  week  of  term  on  a  motion  for  a  fnandarmw, 
no  cause  being  shown  why  the  motion  was  not 
made  in  the  first  week. 

So,  also,  a  trial  by  record  was  refused  to  be  heard 
in  the  second  week,  it  being  classed  among  the  non- 
enumerated  business  and,  therefore,  should  have 
been  moved  in  the  first  week. 

On  Monday  of  the  third  week  of  term,  costs  were 
moved  for,  for  attending  prepared  to  oppose  a  mo- 
tion noticed  for  a  day  in  the  second  week  of  term. 
On  the  next  day  the  court  granted  the  motion,  and 
said  that  for  the  future  they  would  bear  motions 
for  costs,  in  cases  noticed  for  a  day  subsequent  to 
the  flret  week  of  term,  on  the  day  succeeding  that 
for  which  the  notice  was  given. 

Ifci 
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he  did  not  expedite  his  cause  by  noticing  it  for 
trial  previous  to  entering  a  rule  for  interlocu- 
tory judgment,  his  proceedings,  strictly  and 
technically  have  been  irregular,  and  the  de- 
fendant Fanely  having  reposed  himself  upon 
such  irregularity,  instead  of  putting  off  the  trial 
of  the  cause,  is  entitled  to  have  his  motion 
prevail. 

The  inquest  is,  therefore,  set  aside,  with  costs. 

Cited  in-5Wend.,  107;   13  How.  Pr.,  244-514:  4 
Abb.  Pr.,  251. 


DUNCAN 

v. 
SUN  FIRE  INSURANCE  COMPANY. 

Practice — Stay  of  Proceedings. 

Until  the  vacatur  of  an  order  to  stay  proceedings 
it  is  irregular  to  proceed  in  the  cause. 

IITOTION  to  set  aside  an  inquest.  At  the  last 
lu.  August  Term  a  rule  for  a  commission  was 
obtained  by  the  defendants  containing  an  order 
that  such  rule  should  operate  as  a  stay  of  pro- 
ceedings. May  8,  last,  the  plaintiffs  noticed 
the  cause  for  trial  at  the  N.  Y.  Circuit,  to  be 
L olden  May  25.  May  26  this  court,  on  the  ap- 
plication of  the  plaintiff,  gave  him  leave  to  pro- 
ceed to  the  trial  of  the  cause,  notwithstanding 
the  rule  for  a  commission,  and  May  28,  an  in- 
quest was  taken,  which  was  moved  to  be  set 
aside  for  irregularity. 

Mr.  A.  S.  Garr,  for  defendants,  cited  18 
Johns.,  135;  Dunl.  Pr.  547. 
626*]  *Mr.  D.  Lord,  Jr.,  contra,  insisted 
that  the  notice  was  de  bene  esse,  like  a  notice  of 
inquiry  before  interlocutory  judgment, or  a  rule 
for  judgment  nm'.on  a  verdict  after  an  order  to 
stay  proceedings.  3  Johns.,  352.  That  it  is  the 
common  practice  to  give  notice  of  trial,  while 
a  commission  is  outstanding,  with  the  intent  of 
trying  the  cause  if  the  commission  should  hap- 
pen to  be  returned  during  the  circuit,  other- 
wise not. 

By  the  Court,  Sutherland,  /.  The  plaintiff 
being  under  an  order  to  stay  proceedings,  ir- 
regularly noticed  his  cause  for  trial,  and  the 
subsequent  order  of  the  court  allowing  him  to 
proceed  to  the  trial  of  his  cause,  notwithstand- 
ing the  rule  for  a  commission  does  not  cure  the 
irregularity.  Until  the  vacatur  of  that  rule  the 
plaintiff  was  not  at  liberty  to  proceed  in  this 
cause. 

The  motion  is  granted,  with  costs. 

Cited  in— 10  How.  Pr.,  427. 


CORNING  AND  NORTON  «.  PRAY. 

Service  of  notice. 

Service  of  a  notice  by  leaving  the  same  in  an  office 
not  good. 

MOTION  for  relaxation  of  costs.  The  notice 
of  taxation  was  served  by  putting  the 
same  under  the  door  of  the  office  of  the  agent 
of  the  defendant's  attorney,  between  the  hours 
of  10  and  12  A.  M.  of  the  day  of  service,  the 
door  being  shut  and  fastened. 

Mr.  S.  Chapman,  for  defendant. 
Mr.  W.  Esleeck,  for  plaintiffs. 
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By  the  Court,  Savage,  Ch.  J.  The  service 
was  irregular.  If  the  notice  could  not  be  per- 
sonally served  on  the  agent  or  on  his  clerk  in  his 
office,  it  should  have  been  delivered  to  some 
one  of  his  family. 

The  motion  is  granted.* 

*In  another  case,  decided  this  term,  a  notice  served 
by  leaving  the  same  in  the  office  of  agent,  no  one 
being  therein  was  pronounced  an  irregular  service. 


*CASE  [*627 

«. 
TURNER  AND  DAVENPORT. 

Practice — Stay  of  Proceedings. 

Application  may  be  made  to  this  court  to  vacate 
an  order  to  stay  proceedings,  although  the  motion 
requires  an  examination  into  the  merits  of  the  case. 

Tl/TOTION  to  vacate  an  order  to  stay  proceed- 
1"J-  ings  made  by  a  commissioner,  as  prelim- 
inary to  a  motion  to  set  aside  a  report  of  ref- 
erees on  the  merits,  the  commissioner,  on  ap- 
plication having  refused  to  revoke  the  same. 

Mr.  B.  H.  Mace,  for  plaintiff. 

Mr.  E.  C.  Southerland,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  A  motion 
of  this  kind  is  regular,  although  it  requires  an 
examination  of  the  merits  of  the  case.  The 
court  will  not,  however,  vacate  the  order  if 
there  is  probable  cause  for  the  order.  In  this 
case,  we  are  of  opinion,  that  there  are  no  rea- 
sonable grounds  for  doubt  as  to  the  correct- 
ness of  the  report. 

The  motion,  therefore,  is  granted. 


HARRIS  «.  WILSON. 

Practice. 

The  party  moving  for  a  commission  names  all  the 
commissioners,  unless  cause  is  shown. 

MOTION  for  a  commission.      The    party 
upon  whom  the  notice  was  served  claimed 
to  name  one  of  the  commissioners,  as  in  cases 
of  the  nomination  of  referees. 

By  the  Court,  Sutherland,  J.  The  practice 
which  prevails  on  motions  for  reference  does 
not  apply  to  a  case  of  this  kind.  The  opposite 
party  has  not  an  absolute  right  to  nominate 
one  of  the  commissioners.  A  substitution  will 
be  made  only  on  cause  shown  against  one  or 
more  of  the  commissioners  named  by  the  party 
moving. 


*THE  PEOPLE,  ex  rel.  HOLLISTER,  [*628 

v. 
MADISON  COMMON  PLEAS. 

Practice  in  Justice  Court. 

A  party  in  a  justice's  court  has  a  right  to  appeal 
from  a  judgment  rendered  on  an  export*  hearing, 
after  issue  joined. 

~|\/rOTION  for  a  mandamus  in  an  appeal  cause. 
lil.  Issue  was  joined  before  the  justice,  and 
the  cause  adjourned  to  a  future  day.  On  the 
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Adjourned  day,  the  defendant  did  not  appear, 
the  plaintiff  proceeded  and  proved  his  decla- 
ration, and  the  justice  rendered  judgment  for 
the  plaintiff.  The  defendant  appealed,  and 
the  plaintiff  moved  to  quash  the  appeal;  which 
motion  was  refused  by  the  court.  The  court 
were  now  asked  for  a  mandamus  directing  the 
•C.  P.  to  quash  the  appeal. 

Mr.  S.  Chapman,  for  relator. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court.  Sutherland,  J.  The  motion 
•is  denied.  An  ex  parte  hearing,  after  issue 
joined,  is  a  trial  within  the  meaning  of  the 
".statute.  The  appeal  was,  therefore,  correctly 
prosecuted. 


HITCHCOCK  v.  BARLOW. 

Practice — Default. 

Where  a  party  is  let  in  to  defend  after  a  default, 
the  plaintiff  is  not  bound  to  serve  him  with  a  dec- 
laration. 

JUDGMENT  having  been  obtained  against 
*l  the  defendant  by  default,  at  the  last  May 
Term  he  obtained  a  rule  that  he  be  let  in  to 
.defend,  on  payment  of  the  costs  of  the  default 
and  all  subsequent  proceedings,  and  of  oppos- 
ing the  motion  for  the  rule,  in  20  days ;  the 
judgment  to  stand  as  security  for  the  debt. 
Within  the  20  days  the  defendant  paid  the 
.costs ;  but  did  not  plead  until  June  27,  the 
rule  of  May  Term  having  been  granted  May 
•20.  A  copy  of  the  declaration  was  never  served 
-on  the  defendant.  On  this  state  of  facts,  the 
.question  arose,  whether  the  defendant  was 
bound  to  plead  until  after  declaration  was 
served  upon  him. 

432>9*1  *By  the  Court,  Sutherland,  /.  A 
defendant  who  is  let  in  to  defend  in  a  case  like 
this,  is  bound  to  plead,  although  not  served 
with  a  copy  of  the  declaration.  It  is  his  busi- 
ness to  seek  it,  and  the  plaintiff  is  not  bound 
to  furnish  it,  having  already  his  judgment 
duly  entered,  and  allowed  by  the  court  to  stand 
;as  security  for  his  debt. 


SAME  v.  SAME. 

Practice-. — Notice  in  Suit  Against  Attorney, 

In  a  suit  against  an  attorney,  where  the  notice  is 
•.affixed  in  the  clerk's  office,  double  the  usual  time 
of  pleading  must  be  allowed  before  entry  of  the  rule 
for  default. 

MOTION  to  set  aside  a  default  for  irregular- 
ity. The  notice  of  the  rule  to  plead  was 
.affixed  in  the  clerk's  office,  and  the  default  of 
the  defendant  entered  previous  to  the  expira- 
tion of  double  the  usual  time  for  pleading. 
'The  defendant,  on  an  affidavit  that  he  is  an 
attorney  of  this  court,  although  arrested  on  a 
xapias,  moved  to  set  aside  the  default.  It  ap- 
peared that  the  defendant  had  no  agent  at  Uti- 
•ca,  where  the  declaration  was  filed  and  notice 
affixed. 

Defendant,  in  pro.  per. 
Mr.  J.  A.  Spencer,  contra. 
WEND.  2.  N.  Y.  R.,  10. 


By  the  Court,  Sutherland,  J.  The  defend 
ant,  being  an  attorney  of  this  court,  was  en- 
titled to  the  service  of  papers  and  notices  in 
the  same  manner  as  if  he  had  appeared  as  the 
attorney  of  another.  Had  he  so  appeared,  the 
plaintiff,  finding  he  had  no  agent  at  the  place 
where  he  filed  his  papers  and  affixed  the  notice 
to  plead,  would  have  been  obliged  to  have 
given  the  defendant  double  the  usual  time  for 
pleading.  So,  in  this  case,  he  should  have  per- 
mitted 40  days  to  have  elapsed  before  he  en- 
tered the  defendant's  default.  Not  having  done 
so,  the  plaintiff's  proceedings  are  irregular, 
and  must  be  set  aside. 


•ANONYMOUS. 

Practice — Common  Bail. 
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Common  bail  can  be  filed  by  a  plaintiff  only  in  a 
bailable  action. 

THE  COURT  set  aside  a  judgment  for  ir- 
regularity, on  the  ground  that  in  a  non- 
bailable  action,  the  plaintiff  had  filed  common 
bail  for  a  defendant,  who  had  neither  indorsed 
his  appearance  on  the  capiaa,  or  otherwise  ap- 
peared in  the  suit.  The  judgment  was  set 
aside  because  the  statute  allows  common  bail 
to  be  filed  only  in  cases  where  special  bail  can 
be  demanded. 


MEECH  v.  CHURCHILL. 

Practice — Costs. 

A  plaintiff  who  sues  the  maker  of  a  note  and  a 
guaranty  of  the  same,  is  entitled  to  full  costs  in 
each  suit. 

Citation— 4  N.  Y.  Stat..  280  c. 

A  UESTION  as  to  costs.  The  defendant  trans- 
Vq£  ferred  to  the  plaintiff  a  promissory  note  he 
held  against  one  Metzger,  and  by  an  indorse- 
ment on  the  note,  guarantied  the  payment  of 
the  same.  The  plaintiff  commenced  two  suits  : 
one  against  the  maker  of  the  note,  and  the 
other  against  the  defendant  on  the  guaranty. 
He  recovered  judgment  in  both  suits,  and  ob- 
tained satisfaction  of  the  damages  and  costs  in 
the  suit  against  Metzger,  and  issued  an  execu- 
tion for  the  costs  only  in  the  suit  against  the 
defendant,  who  offered  to  pay  the'disbursc- 
ments,  but  objected  to  pay  a  full  bill  of  co-t- 

Mr.  S.  Matthews,  for  defendant. 

Mr.  A.  Samson,  contra. 

By  the  Court,  Savage,  Ch.  J.  This  motion 
is  made  under  the  impression  that  tlii-  ca-. 
comes  within  the  purview  of  the  Act,  Stats., 
Vol.  IV.,  280  c,  which  allows  but  one  full  bill 
of  costs,  where  several  suits  are  brought  on  the 
same  instrument  or  note.  The  statute  does  not 
apply  to  this  case  ;  the  suits  were  not  on  the 
same  instrument  or  note.  The  guaranty  is  a 
separate,  distinct  contract  from  the  note,  and 
the  plaintiff  is  entitled  to  his  full  costs. 

The  motion  is  denied,  icith  costs. 
Cited  in-2  Hill.  191. 
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631*]  *THE  PEOPLE 

v. 
ONONDAGA  GENERAL  SESSIONS. 

Practice— Arrest  of  Judgment— Remedy. 

Where  a  judgment  is  arrested  by  a  Court  of  Gen- 
eral Sessions,  the  remedy  is  by  writ  of  error,  and 
not  by  mandamus. 

Citations— 2  Johns.  Cas.,  215 ;  19  Johns.,  247. 

MOTION  for  a  peremptory  mandamus.  An 
alternative  mandamus  was  ordered  by  this 
court (1  Wend.,  296) to  the  General  Sessions  of 
Onondaga,  directing  them  to  vacate  a  rule  ar- 
resting the  judgment  on  a  conviction  of  one 
William  Huntley  for  perjury,  or  to  show  cause. 
Cause  was  now  shown,  and  a  peremptory  man- 
damus refused. 

Mr.  V.  Birdseye,  Dist.  Atty.,  for  the  mo- 
tion. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Marcy,  J.  The  appropriate 
remedy  in  this  case  is  by  writ  of  error,  and  not 
by  mandamus.  In  civil  cases,  where  a  judg- 
ment is  arrested,  and  the  party  wishes  to  review 
the  decision,  the  practice  is  for  him  to  move 
the  court  to  give  judgment  against  him,  and  if 
his  opponent  neglects  to  make  up  the  record, 
to  obtain  leave  to  do  it  himself,  and  then  bring 
error.  If  the  court  below  should  refuse  to  give 
such  judgment,  a  mandamus  will  issue  com- 
pelling them.  2  Johns.  Cas.,  215  ;  19  Johns., 
247.  So  in  this  case,  the  district  attorney  may 
move  the  court  to  give  judgment  for  the  de- 
fendant, and  then,  on  making  up  a  record  of 
acquittal,  the  judgment  of  the  court  below  can 
be  reviewed  on  writ  of  error. 

'1  he  peremptory  mandamus  is  denied. 

Cited  in— 9  Wend.,  192;  2  N.  Y.,  15;  49  Am.  Dec., 
365  (2  N.  Y.,  9). 


PITCHER,  Survivor,  &c.,  v.  CLARK. 

Practice — Costs  of  Motion. 

Costs  of  motion  will  not  be  allowed,  though  the 
party  prevails,  where  the  affidavits  on  which  the 
motion  is  founded  are  loaded  with  irrelevant  matter. 

When  a  notice  served  on  an  agent  is  short,  the 
court  will  not  inquire  whether  it  came  to  the  bands 
of  the  principal  in  season  to  make  it  a  good  per- 
sonal service. 

MOTION  to  set  aside  an  inquest.  The  attor- 
neys for  the  parties  resided  more  than  40 
miles  from  each  other,  and  the  defendant  was 
632*]  entitled  to  14  days  notice  of  trial.  *The 
notice  was  served  26  days  before  the  trial,  on 
the  agent  of  the  defendant's  attorney,  who 
transmitted  the  same  to  the  attorney,  by  whom 
it  was  received  on  the  second  day  after  the 
service  on  the  agent. 

By  the  Court,  Marcy,  J.  The  notice  being 
served  on  the  agent,  the  service  should  reg- 
ularly have  been  28  days  The  only  inquiry  is, 
whether  the  service  on  the  agent  is  regular.  It 
is  immaterial  when  the  notice  came  to  the 
bands  of  the  attorney  ;  knowing  that  the  serv- 
ice was  insufficient  on  his  agent,  he  had  a 
right  to  avail  himself  of  the  defect  in  the  serv- 
ice. The  inquest  must  therefore  be  set  aside, 
but  without  costs,  for  the  reason  that  much  ir- 
relevant matter  is  incorporated  in  the  affidavit 
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on  which  the  motion  is  founded.  The  court 
will  not  require  the  taxing  officer  to  dissect  af- 
fidavits to  determine  what  is  pertinent  ;  but 
whenever  they  are  loaded  with  matter  unnec- 
essary to  the  correct  determination  of  the  ques- 
tion, and  manifestly  with  a  view  of  increasing 
costs  against  the  opposite  party,  the  court  will 
invariably  refuse  to  allow  any  costs  whatever 
of  the  motion,  though  it  be  successful. 
Cited  in— 18  Wend.,  574 ;  19  Wend.,  115. 


WRIGHT  «.  WILLIAMS. 

Replevin — Pleading  and  Practice — Issues  of  Law 
and  Fact — Judgment  on  Demurrer — Damage* 
and  Costs — Scire  Facias. 

In  replevin,  where  the  defendant  put  in  two- 
avowries  to  one  count  in  a  declaration,  one  of  which, 
was  held  good  and  the  other  bad  on  demurrer,  and 
the  avowry  adjudged  good  establishing  his  right  to- 
distrain,  he  was  considered  to  prevail  upon  the 
whole  record,  and  to  be  entitled  to  his  damages  and 
costs,  notwithstanding  that  the  plaintiff  had  ob- 
tained a  verdict  upon  pleas  put  in  by  the  defendant 
to  the  other  counts  of  the  declaration .  The  plaintiff  r 
however,  was  held  to  be  entitled  to  recover  his  costs- 
of  the  demurrer  to  the  avowry  adjudged  bad,  and 
the  costs  of  the  issues  of  fact  found  by  the  jury  in 
his  favor. 

Where  the  pleading  is  at  common  law,  in  actions- 
other  than  replevin,  and  issues  are  found  for  both 
parties,  the  party  prevailing  upon  the  whole  record 
recovers  his  costs,  without  any  deduction  for  the  is- 
sues found  against  him.  So,  in  cases  of  double 
pleading  under  the  statute,  where  the  defendant  has1 

E leaded  several  pleas,  some  of  which  have  been 
mini  for  him,  but  the  plaintiff  prevails  on  the 
whole  record,  the  plaintiff  recovers  his  full  costs,- 
unless  the  judge  certifies  that  there  was  probable 
cause  for  pleading  those  pleas ;  in  which  case,  the 
plaintiff  does  not  recover  the  costs  of  the  issues- 
found  against  him,  nor  does  the  defendant  recover 
costs  for  those  issues. 

On  judgment  upon  demurrer  for  the  avowant  or 
person  making  cognizance  for  rent,  there  should 
regularly  be  an  award  of  a  writ  of  inquiry  to  ascer- 
tain the  value  of  the  distress.  The  omission,  how- 
ever, will  be  remedied  by  a  rule  nunc  pro  tuncr 
granted  on  payment  of  costs. 

It  is  not  necessary  to  issue  a  scire  facias  to  revive 
proceedings,  where  there  has  been  no  proceeding  in 
a  suit  for  more  than  a  year  after  interlocutory 
judgment.  The  defendant  may  expedite  the  plaintiff 
by  moving  to  non  pros,  him,  or  he  may  set  aside  his- 
proceedings,  if  any  objection  exists,  on  motion. 

Where  there  are  issues  in  law  and  issues  of  fact 
joined  in  the  same  action,  it  is  desirable  that  the  is- 
sues in  law  be  first  disposed  of. 

Citations— 1  R.  L.,  95,  519,  sec.  10 ;  1  Wend.,  277 ;  2 
Archb.,  252,  253 ;  5  Taunt.,  594 :  2  H.  Bl.,  435 ;  2  Bos.  & 
P.,  368 ;  2  T.  R.,  235 ;  6  East,  261 ;  4  Ann.  Ch.,  16,  sees. 
4,  5;  2  Burr.,  753,  1232;  Doug.,  678;  1  T.  R.,  266 ;  5 
East,  261 ;  11  East,  263 ;  2  Bl.,  800,  1299 ;  3  T.  R.,  654  ;  8 
T.  R.,  466 ;  22  &  23  Car.,  2,  ch.  9,  sec.  136. 

COSTS  in  action  of  replevin.  Williams  made 
a  distress  for  rent.  Wright  replevied  the 
property,  and  declared  in  *three  counts:  [*633 
alleging  the  taking  in  the  first  count  in  a  cer- 
tain close  called  "  Solomon  Wright's  field  ;"  in 
the  second,  in  a  certain  close  called  "  the  high- 
way ;"  and  in  the  third,  in  a  certain  close 
called  "  Andrew  Freeman's  barn  ;  "  to  which 
declaration  Williams  answered,  by  I.  A  plea 
of  non  cepit  to  the  whole  declaration.  II.  Two 
avowries  to  the  first  count  of  the  declaration, 
acknowledging,  in  the  first  avowry,  the  taking 
of  the  property  as  a  distress  for  rent  in  arrear 
due  to  the  defendant,  as  executor  of  John 
Williams, deceased;  second,  avowing  the  taking 
in  his  own  right,  as  a  distress  for  rent,  to  the 
i  defendant  himself.  III.  A  plea  of  cepit  in  alio- 
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loco  to  each  of  the  last  two  counts,  with  an 
avowry  inducing  a  return.  The  plaintiff  de- 
murred to  the  two  avowries,  and  issues  of  law 
were  joined  ;  previous  to  the  determination  of 
which,  the  issues  of  fact  were  tried  in  Dec., 
1824,  when  a  verdict  was  taken  for  the  plaintiff 
for  six  cents  damages  and  six  cents  costs  on 
all  the  counts,  subject  to  the  opinion  of  this 
court  on  a  case  made.  In  February  Term, 
1826,  the  demurrers  were  decided  ;  judgment 
being  given  for  the  plaintiff  on  the  demurrer 
to  the  first  avowry,  and  for  the  defendant  on 
the  demurrer  to  the  second  avowry.  In  Octo- 
ber Term,  1826,  the  court  gave  judgment  for 
the  plaintiff  on  the  case  made,  on  the  verdict 
in  his  favor  on  the  second  and  third  counts  in 
the  declaration  (5  Cow.,  340),  and  the  plaintiff 
perfected  judgment  by  signing  and  filing  rec- 
ord. Oct.  10,  1828,  the  defendant  gave  notice 
to  the  plaintiff  that  a  writ  of  inquiry  of  dam- 
ages would  be  executed  in  this  cause  on  the 
30th  of  that  month,  on  which  day  the  plaintiff 
obtained  an  order  to  stay  proceedings,  and  ap- 
plied to  this  court,  at  the  last  February  Term, 
to  set  aside  the  writ  of  inquiry  and  all  subse- 
quent proceedings  for  irregularity.  The  prin- 
cipal grounds  relied  upon  in  support  of  the 
motion  were  :  1.  That  no  writ  of  inquiry  was 
awarded  by  the  court  when  judgment  was 
rendered  on  the  demurrer  for  the  defendant, 
nor  had  any  rule  been  entered  since  to  that 
effect,  previous  to  the  executing  of  the  writ  of 
inquiry  ;  and  2.  That  at  the  last  October  Term 
(as  alleged)  this  whole  subject  had  been  before 
the  court,  become  res  judicata,  and  could  not 
again  be  stirred  in. 

634*]  *Mr.  S.  Stevens,  for  the  motion. 
It  is  sufficient  for  a  plaintiff  that  he  succeeds 
on  one  count  of  his  declaration  ;  that  entitles 
him  to  a  general  judgment.  In  replevin,  it  is 
necessary  to  state  the  particular  close  in  which 
the  property  was  taken,  and  the  proof  must 
correspond,  or  the  plaintiff  will  be  nonsuited. 
2  Chit,,  508,  509  a;  1  Saund.,  347,  n.  1.  Here 
this  was  done,  and  the  plaintiff  had  a  verdict 
and  judgment  on  two  of  the  counts  in  his  dec- 
laration. Where  two  separate  and  distinct 
causes  of  action  were  joined  in  one  declaration, 
viz. :  a  count  in  trover  and  another  in  slander, 
it  was  held  that  the  defendant  was  not  entitled 
to  costs,  although  he  succeeded  in  his  defense 
to  the  count  for  slander,  the  plaintiff  having 
obtained  a  verdict  on  his  count  in  trover. 
Butcher  v.  Green,  Doug.,  652. 

The  "Act  to  Prevent  Abuses  and  Delays  in 
Actions  of  Replevin,"  1  R,  L.,  95,  does  not  help 
the  defendant.  A  writ  of  inquiry  can  be  sued 
out  by  an  avowant  in  whose  favor  judgment  is 
given  on  demurrer,  only  where  the  avowry  is 
a  defense  to  the  whole  declaration.  This  is  ob- 
vious from  the  purport  of  the  llth  section  of 
the  Act,  which  treats  of  judgments  defeating 
the  plaintiff's  right  of  recovery.  The  avowry 
was  no  defense  to  the  second  and  third  counts. 
A  justification  of  a  taking  in  one  place  is  no 
justification  of  a  taking  in  a  different  place. 
If  the  property  replevied  was  taken  in  the  place 
mentioned  in  the  first  count,  and  only  passed 
through  the  places  mentioned  in  the  second  and 
third  counts,  the  defendant  should  have  plead 
specially  how  he  had  it  in  those  places.  1  Chit., 
491  ;  2  Id.,  412,  n;  1  Saund.,  347,  n.  1. 

The  question  is  res  judicata.  The  court  has 
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decided  that  the  defendant  is  not  entitled  to 
costs  1  Wend.,  277.  A  plaintiff  is  entitled  to 
costs  where  he  recovers  damages.  Act  Con- 
cerning Costs,  1  R.  L.,  343.  Where  there  are 
several  counts  in  a  declaration,  and  the  plaint- 
iff succeeds  on  one,  he  has  the  postea  and  the 
costs,  and  the  defendant  is  not  entitled  to  any 
costs ;  nor  is  the  defendant  entitled  to  costs 
where  he  succeeds  on  a  demurrer  to  one  count, 
and  the  plaintiff  has  a  verdict  on  another  count . 
5  East,  261  ;  2  Burr.,  1232.  The  3d  section  of 
the  Act  Concerning  Costs  gives  *dam-[*63f> 
ages  and  costs  to  an  avowant  in  replevin  only 
where  the  plaintiff  is  barred.  Here  the  plaint- 
iff, instead  of  being  barred,  has  judgment,  de- 
liberately pronounced  by  the  court  upon  the 
case  made  after  verdict  (5  Cow.,  340),  which, 
until  reversed,  is  conclusive  upon  the  parties. 

There  is  no  award  of  a  writ  of  inquiry,  and 
did  the  decision  of  the  demurrer  in  favor  of 
the  defendant  authorize  the  issuing  of  it,  hav- 
ing laid  by  for  three  years  since  that  decision 
was  made,  the  defendant  cannot  now  proceed 
but  by  acire  facias.  12  Mod.,  400. 

Mr.  J.  Willard,  contra.  A  formal  award 
of  a  writ  of  inquiry  was  not  necessary.  Such 
writ  is  the  necessary  result  of  the  judgment  in 
favor  of  the  defendant.  If,  however,  it  should 
have  been  entered,  the  omission  of  the  clerk 
ought  not  to  prejudice  the  party,  and  the  court 
will  direct  it  to  be  entered  nunc  pro  tune. 

The  rule  that  a  plaintiff  recovering  a  verdict 
on  one  or  more  counts  in  a  declaration  is  enti- 
tled to  judgment  on  the  whole  record,  and  that 
the  defendant  obtaining  a  verdict  on  the  remain- 
ing counts  is  not  entitled  to  costs,  does  not  ap- 
ply to  the  action  of  replevin,  where  the  defend- 
ant makes  avowry  for  rent.  2  Archb.  Pr.,  251. 
The  defendant  in  such  case  stands  in  the  place  of 
the  plaintiff.  If  he  has  several  avowries,  and 
succeeds  on  one,  he  has  the  same  right  as  the 
plaintiff  who  succeeds  on  one  out  of  several 
counts  of  a  declaration.  It  is  admitted  in  thi-> 
case  that  the  several  counts  in  the  declaration 
were  for  the  taking  of  the  same  property.  The 
defendant,  therefore,  succeeding  on  any  one  of 
the  issues,  is  entitled  to  judgment  on  the  whole 
record. 

By  the  Court,  Savage,  Oh.  J.  Previous  to 
the  last  Oct.  Term,  the  defendant  proceeded  to 
execute  a  writ  of  inquiry  according  to  the  llth 
section  of  the  "Act  to  Prevent  Abuses  and  de- 
lays in  Actions  of  Replevin,"  1  R.  L.,  95, which 
directs,  that  where  judgment  is  given  for  the 
avowant  upon  demurrer.a  writ  shall  issue  to  in- 
quire of  the  value  of  the  distress  and  the  amount 
of  rent  in  arrear  ;  and  that  upon  the  return  of 
such  writ,  judgment  shall  be  given  for  the 
avowant*for  the  rent  due.if  the  distress  [*63O 
is  of  equal  value  ;  but  if  not,  then  for  the  value 
of  the  distress,  with  costs.  Had  there  been  no 
proceedings  upon  the  second  and  third  counts 
before  the  decision  of  the  demurrer  in  favor  of 
the  defendant,  there  could  have  been  no  ques- 
tion about  the  regularity  of  this  proceeding. 
The  decision  of  the  demurrer  was  a  virtual  de- 
cision of  the  cause  in  favor  of  the  distress. 
The  three  counts  in  the  declaration  were  for 
one  and  the  same  taking.  The  pleas  to  the  sec- 
ond and  third  counts  did  not  draw  in  question 
the  merits  of  the  case  ;  but  the  demurrer  to 
the  avowry  admitted  the  facts  stated;  and  that 
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avowry  being  held  valid,  determines  that  the 
defendant  had  good  right  to  make  the  distress. 
The  statute  directs,  that  instead  of  awarding  a 
return  of  the  distress,  this  writ  of  inquiry  shall 
issue  to  ascertain  the  amount  for  which  the  de- 
fendant shall  have  execution.  There  is,  there- 
fore, no  irregularity  in  issuing  the  writ,  except 
as  hereinafter  mentioned,  unless  it  has  oc- 
curred by  the  plaintiff's  proceedings.  In  replev- 
in, both  parties  are  actors.  Where  there  are  issues 
in  law  and  issues  of  fact  joined  in  the  same  ac- 
tion, it  is  desirable  for  the  regular  and  proper 
conducting  the  proceedings,  that  the  issues  in 
law  be  first  disposed  of.  Had  such  been  the 
course  adopted  in  this  case,  and  a  writ  of  in- 
quiry had  been  executed  before  or  at  the  time 
when  the  issues  were  tried  upon  the  pleas  of 
cepit  in  alia  loco,  there  could  have  been  but  lit- 
tle difficulty  in  rendering  the  proper  judgment. 
As  the  plaintiff,  however,  had  a  right  to  try 
his  issues  of  fact  when  he  did,  the  defendant 
ought  not  to  be  prejudiced  by  it.  Suppose, 
then,  that  the  plaintiff  produces  bispostea  upon 
the  second  and  third  counts,  with  an  assess- 
ment of  six  cents  damages,  and  the  defendant 
at  the  same  time  produces  an  inquisition  under 
a  judgment  in  his  favor  upon  one  of  hisavow- 
ries,  which  of  the  parties  can  be  said  to  pre- 
vail upon  the  whole  record  ?  The  plaintiff  is 
in  possession  of  the  goods,  and  because  the  de- 
fendant has  failed  in  proving  that  they  were 
taken  in  a  different  place  from  that  set  forth 
in  the  second  and  third  counts,  the  plaintiff 
has  judgment,  the  effect  of  which  is  to  give 
him,  so  far  as  the  facts  appeared  on  the  trial, 
the  rightful  possession  of  the  property;  but  by 
the  decision  of  this  court  on  demurrer  to 
637*]  the  avowry,  *it  has  been  solemnly  ad- 
judged that  the  defendant  had  good  right  to 
make  the  distress,  and  that  he  shall  have  exe- 
cution for  the  value  of.  the  goods  distrained 
and  replevied,  and  also  for  his  costs.  Upon  the 
whole  record,  therefore,  the  defendant  suc- 
ceeds, and  in  replevin,  where  the  defendant 
avows  the  taking,  he  becomes  virtually  the 
plaintiff  in  the  cause.  He  is  entitled  to  the  ef- 
fect of  his  distress,  unless  he  is  debarred  by 
the  previous  proceedings. 

The  objections  are:  1.  The  want  of  a  rule 
awarding  a  writ  of  inquiry.  This  certainly  is 
necessary,  from  the  language  of  the  statute; 
but  as  it  is  a  matter  of  course,  we  would  per- 
mit it  to  be  entered  nunc  pro  tune  on  payment 
of  costs.  2.  The  principal  objection  is,  that 
the  whole  subject  has  been  before  this  court, 
and  has  been  adjudicated.  If  the  fact  were  so, 
it  would  certainly  be  necessary  to  move  to  set 
aside  the  proceedings,  before  anything  could 
be  done  on  the  part  of  the  defendant.  It  ap- 
pears a  judgment  record  has  been  filed,  and 
that  the  defendant  applied  to  have  the  costs  of 
the  demurrer  deducted  from  the  general  costs 
of  the  suit;  but  it  was  not  then  shown  what 
proceedings  were  consequent  upon  the  demur- 
rer, or  that  any  other  proceedings  could  be 
had.  For  aughuhat  appeared  to  the  court,  that 
was  the  termination  of  the  cause,  and  such  was 
the  natural  inference  from  the  motion  itself.  1 
Wend.,  277.  Nor  does  it  now  appear  how  the 
demurrer  has  been  disposed  of  upon  the  record 
which  has  been  filed.  There  can  be  but  one 
record  in  a  cause,  and  that  record  must  con- 
tain a  true  history  of  the  proceedings.  As  this 
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record  has  been  made  before  the  cause  was  at 
an  end,  it  must,  necessarily,  be  imperfect.  For 
the  purpose,  however,  of  determining  upon  the 
regularity  of  the  issuing  the  writ  of  inquiry, 
the  state  of  the  cause  when  it  issued  must  be 
regarded.  At  that  time  no  record  was  filed, 
though  the  rule  for  judgment  in  favor  of  the 
plaintiff  on  the  verdict  upon  the  second  and 
third  counts  was  entered.  I  shall,  therefore, 
for  the  purpose  of  deciding  this  motion,  con- 
sider the  case  as  if  no  record  had  been  filed. 

As  has  been  already  remarked,  the  defend- 
ant is  entitled  to  the  amount  of  the  inquisition, 
which  is,  I  presume,  the  value  of  the  property 
distrained,  together  with  his  costs.  The  plaint- 
iff *is  entitled  to  recover  the  amount  of  [*638 
his  verdict,  six  cents,  together  with  his  costs. 
The  rule  laid  down  in  this  cause  (1  Wend. , 
278),  is  the  general  rule  for  the  case  there  stat- 
ed; but  the  facts  now  presented  vary,  and  it  is 
said  the  action  of  replevin  is  an  exception. 
Many  cases  are  referred  to  in  2  Archb.,  252. 
253,  where,  in  this  action,  the  costs  of  the  sev- 
eral issues  have  been  allowed  to  the  several 
parties  in  whose  favor  they  were  found.  The 
case  of  Cook  v.  Green,  5  Taunt.,  594,  is  one  of 
the  latest,  and  most  resembles  this  case.  The 
defendant  avowed  taking  the  goods  for  rent 
due  him,  and  because  the  goods  were  fraudu- 
lently removed  from  the  demised  premises, 
therefore  he  took  them  in  the  place  where,  &c. 
The  plaintiff  pleaded  three  pleas:  1.  Non  tenet. 
2.  Nothing  in  arrear.  3.  That  the  goods  were 
not  fraudulently  removed.  On  the  trial,  the 
cause  was  referred  to  an  arbitrator,  to  deter- 
mine the  issues,  and  he  awarded,  1.  That  the 
plaintiff  did  hold  as  tenant  to  defendant;  2. 
That  £20  10s.  6d.  rent  was  in  arrear;  but,  3. 
That  the  goods  were  not  fraudulently  removed, 
and  that  the  verdict  for  plaintiff  for  one  shil- 
ling damages,  should  be  entered,  with  40  shil- 
lings costs  on  the  third  issue.  On  the  taxation 
of  costs,  the  officer  taxed  the  costs  for  the 
plaintiff,  but  rejected  a  claim  for  the  defend- 
ant's costs  on  the  first  two  issues.  A  motion  was 
made  for  retaxation,  and  it  was  contended  by 
Copley,  the  present  Lord  Chancellor  of  Great 
Britain, that  the  defendant  was  entitled  to  costs 
of  the  pleadings  and  of  the  two  issues  found  in 
his  favor  ;  and  he  cited  2  H.  Bl.,  435;  2  Bos.  & 
P.,  368;  2  T.  R.,  235.  The  motion  was  op 
posed  by  Best,  the  present  Chief  Justice  of  the 
C.  P.,  who  relied  on  6  East,  261.  The  court 
granted  the  motion,  saying  if  the  defendant 
disproved  either  of  the  three  pleas,  he  had  a 
good  cause  of  distress,  and  the  plaintiff  was 
not  called  on  by  prudence  or  caution  to  plead 
pleas  which  he  knew  to  be  false. 

In  the  case  of  Doddv.  Joddrell,  2  T.  R.,  235, 
four  issues  were  joined,  three  of  which  were 
upon  pleas  by  the  plaintiff  to  the  defendant's 
cognizance.  Two  issues  were  found  for  each 
party,  and  the  court  held,  tbe  plaintiff  being 
entitled  to  judgment,  that  the  costs  of  the  two 
issues  found  for  the  defendant  *should  [*6HO 
be  deducted  from  the  plaintiff's  costs.  Buller, 
/.,  said:  "  The  general  rule  is  this  :  where 
several  matters  are  pleaded  by  the  plaintiff, 
some  of  which  are  found  for  him,  and  the 
others  for  the  defendant,  and  the  plaintiff  is 
entitled  to  judgment,  if  tke  judge  who  tried  the 
cause  certify  that  there  was  a  probable  cause 
for  pleading  those  pleas,  the  master  is  not  to 
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deduct  the  costs  of  those  issues  so  found  for 
the  defendant;  but  if  there  he  no  certificate, 
the  defendant  is  entitled  to  have  those  costs  de- 
ducted for  him."  The  question  arose  upon  the 
construction  to  be  given  to  the  Statute  4  Anne, 
ch.  16,  sees.  4,  5;  same  as  1  R.  L.,  519.  sec.  10. 
This  rule  is  given  where  the  plaintiff  pleads  to 
the  defendant's  avowry  in  replevin. 

The  case  of  Brooke  v.  Willett,  2  H.  Bl.,  435, 
was  an  action  of  replevin,  in  which  the  defend- 
ant pleaded  non  cepit  to  the  first  count,  and  to 
the  second  count  he  avowed  the  taking  damage 
feamnt..  Two  pleas  in  bar  were  pleaded  by  the 
plaintiff;  two  issues  were  found  for  the  de- 
fendant, and  one  for  the  plaintiff,  establishing 
his  right  of  action.  On  motion,  it  was  ordered 
that  the  defendant's  costs  on  the  issues  found 
in  his  favor  should  be  deducted,  as  well  as  the 
costs  of  the  pleadings,  as  of  the  trial.  The  same 
rule  was  adopted  in  Vottum  v.  Simpson,  2  Bos. 
&  P. ,  368,  where  six  issues  were  joined,  and 
three  found  for  each  party.  Ld.  Eldon  de- 
clared such  was  the  uniform  practice  of  the 
court;  and  Heath,  </.,  said:  "  The  costs  intend- 
ed to  be  given,  appear  to  me  to  be  all  those 
costs  which  follow  the  unnecessary  plea." 

In  the  case  of  Astley  v.  Young,  2  Burr.,  1232. 
the  declaration  contained  two  counts;  one  for 
verbal  slander,  the  other  for  a  libel.  The  de- 
fendant pleaded  the  general  issue  to  the  whole 
declaration,  and  a  justification  to  the  second 
count,  on  which  he  had  judgment.  The  plaint- 
iff had  a  verdict  upon  the  first  count,  and  the 
court  refused  costs  to  the  defendant  for  the  is- 
sue found  in  his  favor.  The  reporter  remarks, 
"  These  were  single  pleas  at  common  law,  but 
where  there  is  double  pleading,  and  each  plea 
goes  to  the  whole  declaration,  and  there  is  a 
demurrer  to  any  one  plea  which  goes  to  the 
whole,  and  judgment  for  the  defendant  there- 
on, then  the  defendant  should  have  costs;  for 
64O*]  the  plaintiff  should  not  try  *his  issue 
after  the  defendant  has  had  judgment  upon  a 
demurrer,  which  goes  to  the  whole.  The  case 
of  Cook  v.  8ayer,  2  Burr.,  753,  was  a  case  of 
double  pleading  under  the  statute.  To  an  ac- 
tion of  crim.  con.  the  defendant  pleaded  not 
guilty,  and  not  guilty  within  six  years.  To  the 
last  the  plaintiff  demurred,  and  during  the 
pendency  of  the  demurrer  the  issue  was  tried 
upon  not  guilty,  and  a  verdict  for  the  plaintiff. 
The  demurrer  was  afterwards  decided  for  the 
defendant,  so  that  the  plaintiff  upon  the  whole 
record  had  no  cause  of  action.  The  court  gave 
judgment  for  the  defendant  with  costs  on  the 
demurrer,  but  gave  no  costs  upon  the  issue  to 
either  party;  not  to  the  defendant,  because  the 
issue  was  found  against  him;  nor  to  the  plaint- 
iff, because  he  unadvisedly  carried  his  issue 
down  to  trial,  before  the  determination  of  the 
demurrer. 

The  case  of  Butcher  v.  Green,  Doug.,  678,  is 
similar  in  principle  to  Astley  v.  Young,  and  was 
decided  upon  that  authority.  There  were  two 
counts,  one  in  trover  and  the  other  for  words. 
The  pleas  were,  not  guilty  to  the  first,  and  jus- 
tification to  the  second  count.  The  first  was 
found  for  the  plaintiff,  and  the  second  for  the 
defendant.  Buller,  «/.,  said,  the  practice  of  this 
court  (he  was  then  in  the  K.  B.),  had  been  uni- 
form, not  to  allow  the  defendant  costs  incases 
of  this  sort.  They  differed,  he  said,  from  cases 
where  different  issues  are  joined  on  different 
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pleas ;  for  in  those  cases  the  defendant  is  al- 
lowed his  costs  on  the  issues  found  for  him. 
Kirk  v.  Nowett,  1  T.  R.,  266,  was  decided  a 
few  years  afterwards.  It  was  an  action  of  tret- 
pass.  Not  guilty  was  pleaded,  and  three  spe- 
cial justifications.  A  verdict  was  found  for  the 
plaintiff  on  the  first  three  pleas,  and  for  the  de- 
fendant on  the  fourth;  but  being  insufficient  in 
law,  the  plaintiff  was  permitted  to  enter  up 
judgment  on  the  issues  found  for  him,  with 
costs  on  those  issues,  but  not  on  the  issue  found 
for  the  defendant,  because  he  was  in  fault  by 
going  to  trial ;  he  should  have  demurred. 

Postan  v.  Stanway,  5  East,  261. was  an  action 
of  asmmpsit.  The  defendant,  who  was  an  ex- 
ecutrix, pleaded  the  general  issue  and  Statute 
of  Limitations  to  the  whole  declaration,  and 
also  to  a  part,  she  pleaded  that  the  promises 
were  *made  jointly  by  the  testator  and  [*O4 1 
another  person,  who  was  still  living.  Issue  be- 
ing joined,  the  plaintiff  had  a  verdict  on  the 
first  two  issues,  and  the  defendant  on  the  last, 
so  that  the  plaintiff  had  judgment  on  the  rec- 
ord. It  was  held  that  the  defendant  was  not 
entitled  to  costs  on  the  issue  found  in  her  fa- 

r.  Ld.  Ellenborough,  in  giving  the  opinion 
of  the  court,  observed  that  the  question  did 
not  turn  on  the  Statute  of  4  Anne,  ch.  16,  sees. 
4,  5,  which  allows  double  pleas,  but  does  not 
give  to  a  defendant  any  right  to  costs,  other 
than  he  had  before.  He  refers  to  a  number  of 
cases  from  which  he  draws  this  conclusion  : 
that  whenever  a  plaintiff  succeeds  on  a  trial  in 
any  part  of  his  demand,  divided  into  different 
counts  in  his  declaration,  whether  the  defend- 
ant have  pleaded  one  plea  to  all  the  counts 
jointly,  or  pleaded  to  them  separately,  and  sep- 
arate issues  have  been  joined,  on  some  of  which 
he  has  succeeded,  yet  he  has  never  been  allow 
ed  costs  on  that  part  of  the  plaintiff's  demand 
which  has  been  found  against  the  plaintiff. 

The  same  principle  is  found  in  the  decision 
of  the  case  of  Vivian  v.  Blake,  11  East,  263, 
where  the  plaintiff  declared  in  trespass ;  to 
which  the  defendant  pleaded  the  general  issue 
and  a  justification.  The  plaintiff  had  a  verdict 
on  the  general  issue,  and  the  defendant  on  the 
justification  going  to  the  whole  cause  of  action; 
it  was  held,  that  the  plaintiff  was  not  entitled 
to  costs  on  the  issue  found  in  his  favor.  See. 
also,  2  Bl.,  800,  1299.  In  Day  v.  Hanks,  3  T. 
R.,  654,  there  were  two  distinct  causes  of  ac- 
tion in  two  counts.  The  defendant  suffered 
judgment  by  default  on  the  first,  and  pleaded 
to  the  second;  and  on  trial  had  a  verdict.  The 
court  gave  the  plaintiff  costs  upon  the  first 
count,  and  the  defendant  costs  upon  the  second, 
and  remarked,  that  there  would  be  no  incon- 
gruity in  the  record.  If  the  court  see  two  sep- 
arate causes  of  action  on  the  same  record,  on 
one  of  which  the  plaintiff  succeeds,  and  the 
other  is  found  for  the  defendant.they  are  bound 
to  give  two  distinct  judgments. 

In  Griffiths  v.  Dane*,  8  T.  R..  466,  there  was 
but  one  count  in  trespass.  The  defendant 
pleaded  three  several  justifications.  The  plaint- 
iff took  issue  on  these  pleas,  and  new  assigned ; 
on  which  new  assignment  he  had  judgment  bv 
default.  *The  jury  found  for  the  de-  [*64U 
fendant  on  the  issues,  and  assessed  the  plaint- 
iff's damages  on  the  new  assignment  at  one 
shilling  ;  both  parties  were  allowed  costs  ;'  the 
!  plaintiff  upon  his  assessment  of  damages,  and 
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the  defendant  upon  the  verdict  in  his  favor,  al- 
though there  was  but  one  count  in  the  declara- 
tion. These  cases  go  upon  the  principle  that 
each  party  has  a  judgment  in  his  favor  upon 
the  record  and,  therefore,  supposed  to  be  dis- 
tinguishable from  those  cases  where  one  party 
alone  had  judgment  upon  the  whole  record. 
But,  according  to  this  principle,  the  defendant 
should  have  had  his  costs  in  Butcher  v.  Green 
and  Aslley  v.  Young. 

It  is  difficult  from  these  cases  to  deduce  any 

General  principle  which  has  not  its  exceptions, 
ome  of  the  English  judges  were  of  opinion 
that  the  Statute  of  4  Anne,  which  first  permit- 
ted double  pleading,  did  not  alter  the  rights  of 
the  parties  as  to  the  costs  of  those  pleadings  ; 
while  others  were  of  opinion  that  the  statute 
did  affect  the  rights  of  the  parties,  not  only  to 
the  costs  of  the  pleadings,  but  of  the  trial  con- 
sequent upon  them.  They  all  agree,  that  where 
the  pleading  is  at  common  law,  and  issues  are 
found  for  both  parties,  there  the  party  prevail- 
ing upon  the  whole  record,  recovers  his  costs 
without  any  deduction  for  those  issues  found 
against  him.  It  seems  to  me,  that  from  the 
statute  it  may  also  be  laid  down  as  a  rule,  that 
in  cases  of  double  pleading  under  the  statute, 
where  the  defendant  has  pleaded  several  pleas, 
some  of  which  have  been  found  for  him,  but 
the  plaintiff  prevails  on  the  whole  record,  the 
plaintiff  recovers  his  full  costs,  unless  the 
judge  certifies  that  there  was  probable  cause 
for  pleading  those  pleas  ;  when  the  plaintiff 
does  not  recover  the  costs  of  the  issues  found 
against  him,  nor  does  the  defendant  recover 
costs  for  those  issues.  But  in  the  action  of  re- 
plevin, the  rule  in  England  seems  to  be,  that 
each  party  shall  be  allowed  the  costs  on  the  is- 
sues found  in  his  favor;  probably,  because,  as 
was  said  in  Cook  v.  Green,  the  question  turns 
on  the  construction  of  two  different  statutes 
(22  and  23  Car.  2,  ch.  9,  sec.  136,  and  4  Anne, 
ch.  16,  sees.  4,  5),  depending  on  which,  there 
may  be  two  different  rules  of  taxing  costs  in 
replevin,  where  both  parties  are  actors. 
643*]  *In  the  case  now  under  considera- 
tion, the  pleadings  were  double  under  the  stat- 
ute, so  far  as  regards  the  avowries;  the  defend- 
ant failed  on  demurrer  to  bis  first  avowery,  he 
must,  therefore,  pay  the  costs  of  that  issue. 
The  defendant  succeeded  on  the  demurrer  to 
his  second  avowry,  he  is,  therefore,  entitled  to 
his  costs  and  damages  upon  this  avowry,  and 
as  this  avowry  establishes  his  right  to  distrain, 
he  prevails  upon  the  whole  record.  But  the 
plaintiff  is  entitled  under  the  decisions  appli- 
cable to  this  action,  to  the  costs  of  the  issues 
found  in  his  favor;  and  there  is  a  good  reason 
given  in  Cook  v.  Green,  to  wit:  that  the  issues 
found  against  the  defendant,  were  not  such  as 
a  cautious  man  ought  to  take  to  support  his 
cause;  it  was  not  prudent  to  aver  those  issues 
which  he  knew  to  be  false  ;  and  there  was  no 
reason  why  he  should  not  content  himself  with 
that  which  he  knew  to  be  true. 

It  was  objected  also  to  the  regularity  of  the 
proceedings,  that  a  year  having  expired  after 
interlocutory  judgment,  no  writ  of  inquiry 
could  issue  without  a  scire  facias.  There  seems 
to  be  no  necessity  for  this  in  the  nature  of  the 
proceeding,  as  the  defendant  may  move  to  non 
proa,  the  plaintiff,  if  he  be  too  tardy  in  perfect- 
ing his  judgment;  the  only  authority  in  sup- 
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port  of  the  objection  is  a  dictum  in  12  Mod., 
500.  I  am  not  inclined  to  adopt  it,  when  there 
certainly  is  a  much  more  simple  mode  of  pro- 
ceeding, by  giving  notice;  if  there  is  then  any 
good  objection,  the  party  may  avail  himself  of 
it  on  motion. 

I  am,  therefore,  of  opinion  that  the  defend- 
ant has  been  regular,  except  in  the  want  of  a 
rule  to  support  his  writ  of  inquiry.  The  mo- 
tion, therefore,  to  set  it  aside,  should  be  grant- 
ed, unless  the  defendant  enters  the  rule  nun?- 
pro  tune,  and  pays  the  costs  of  this  motion.  If 
he  does  so,  then  the  motion  should  be  denied. 

Cited  in— 9  Wend.,  448;  12  Wend.,  287;  20  Wend.. 
601 ;  22  Wend.,  626 ;  6  Hill.  354. 
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Replevin — Pleading  and  Practice. 

An  avowry  in  replevin  showing  a  conclusive  bar 
to  the  action,  is  a  perfect  pleading,  requiring  an 
answer;  although  it  follows  immediately  after  a 
pica  of  property  in  a  stranger,  it  is  not  to  be  con- 
sidered as  matter  plead  to  induce  a  return  of  the 
property,  a  party  under  such  plea  being  entitled  to 
a  return  without  avowry  or  conusance. 

Citations-Salk..  93, 94  ;  6  Mod.,  103;  Uohns.,  384; 
3  Wend..  280. 

MOTION  for  a  mandamus.     The  grounds 
for  the  application  are  fully  stated  in  the 
opinion  of  the  Chief  Justice. 
Mr.  R.  Sedgwick,  for  the  relator. 
Mr.  D.  Cotiwise,  contra. 

By  the  Court,  Savage,  Ch.  J.  This  is  a 
motion  for  a  mandamus  to  the  N.  Y.  C.  P. , 
commanding  them  to  vacate  a  rule  setting  aside 
the  default  of  the  plaintiff  in  an  action  of  re- 
plevin, for  not  answering  the  defendant's 
avowry.  One  Bernard  Bagley  brought  replevin 
against  Oliver  M.  Lownds,  the  relator,  forcer- 
tain  specified  articles  of  property.  To  the- 
plaintiff's  declarations,  the  defendant  pleaded. 
1.  Non  cepil ;  2.  That  the  goods  in  question 
were  the  property  of  Richard  Pettit ;  and  3. 
Avowed  the  taking  as  sheriff  of  N.  Y.,  by  vir- 
tue of  executions  against  Pettit,  and  averred 
that  the  goods  were  in  the  possession  and  use 
of  Pettit  at  the  time  of  the  seizure  and  levy 
made  by  him,  and  that  the  said  goods  were  the 
proper  goods  and  chattels  of  the  said  Pettil , 
absquehoc,  that  they  were  the  goods  and  chat 
tels  of  Bernard  Bagley,  concluding  with  a  ver- 
ification and  praying  a  return  of  the  property. 
The  plaintiff  replied  to  the  plea  of  property  in 
R.  Pettit,  but  took  no  notice  of  the  avowry. 
The  defendant  entered  the  plaintiff's  default 
for  not  answering  the  same,  which,  the  C.  P. 
set  aside  for  irregularity.  The  question  is 
whether  the  plaintiff  should  not  have  answered 
the  avowry.  The  court  below  did  not  consid- 
er it  a  separate  pleading,  but  reasons  assigned 
by  the  defendant  why,  his  plea  beinjr  found  in 
his  favor,  a  return  of  the  goods  should  be  ad- 
judged. 
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In  replevin,  the  defendant  may  plead,  avow 
or  make  cognizance.  If  he  plead  in  abatement 
-or  in  bar,  a  plea  which  does  not  involve  the 
merits  of  the  action,  he  must  add  an  avowry 
or  cognizance,  inducing  a  return  of  the  goods. 
645*]But  *whereany  plea  in  bar,  which  tries 
the  merits,  shall  be  found  in  favor  of  the  de 
fendant,  a  return  is  adjudged  without  any 
such  avowry  or  cognizance.  Such  an  avowry 
is  not  traversable;  and  if  the  plaintiff  traverse 
it,  some  of  the  cases  say  it  is  a  discontinuance, 
lu  Fort's  case,  Salk.,  93,  the  defendant  pleaded 
cepit  in  alio  loco,  and  made  conusance,  the 
plaintiff  replied,  and  it  was  held  a  discontin- 
uance. In  Butcher  v.  Porter,  Salk.,  94,  the  de- 
fendant pleaded  property  in  a  stranger  in 
abatement.  Upon  a  demurrer,  it  was  resolved, 
that  property  in  a  stranger  may  be  pleaded 
either  in  abatement  or  bar;  and  that,  upon  a 
plea  of  property,  the  defendant  shall  have  a 
return  without  an  avowry.  And  in  an  Anony- 
mous case  immediately  following,  it  is  said  that 
the  plea  of  cepit  in  alw  loco  is  not  enough,  but 
the  defendant  must  make  an  avowry  pro  retor- 
no  habendo  ;  yet  such  avowry  is  not  traversa- 
ble, being  only  a  suggestion  to  bring  the  party 
within  the  statute.  So  it  is  expressly  laid  down 
in  6  Mod. ,  103,  that  upon  a  plea  of  property  in 
a  stranger,  there  shall  be  a  return  without 
conusance.  The  other  cases  cited,  as  I  read 
them  support  the  same  doctrine;  and  it  has 
been  expressly  recognized  by  this  court,  in 
Harrison  v.  Mclntom,  1  Johns.,  384,  where 
Kent,  J.,  says,  that  the  plea  of  property  in  a 
stranger  is  a  good  plea,  either  in  abatement  or 
in  bar,  and  entitles  the  party  to  a  return  with- 
out avowry. 

The  plea  of  property  in  Pettit,  in  this  case, 
being  sufficient  of  itself  to  induce  a  return,  no 
flvowry  need  be  attached  to  such  a  plea.  And 
the  avowry  which  succeeds  it,  being  a  perfect 
pleading  and  showing  a  conclusive  answer  to 
the  action,  required  an  answer.  This  avowry 
does  not  stop  with  averring  a  levy  on  the  goods 
in  the  possession  of  Pettit,  like  the  case  of 
Dunham  v.  Wyckoff,  decided  this  term  (post), 
but  alleges  that  the  goods  were  the  property  of 
Pettit.  I  am  of  opinion  that  the  default  was 
regular  and  that  the  court  erred  in  setting  it 
aside;  therefore,  a  peremptory  mandamus  should 
be  awarded. 
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*DAVENPORT  ET  AL. 

v. 
AVERILL. 


Practice — Rule  for  Commission  to  Examine  Wit- 
nesses. 

Whether  a  party,  who  obtains  a  rule  for  a  com- 
mission to  examine  witnesses,  is  bound  to  serve  his 
adversary  with  a  copy  of  the  rule,  qucere. 

Citations— 1  Johns.  Cas.,  391 ;  9  Johns.,  265. 

MOTION  to  set  aside  inquest.  Notice  of 
trial  was  given  Mar.  28,  for  the  Wayne 
Circuit,  to  commence  on  the  second  Monday, 
8th  of  June,  issue  having  been  joined  Mar.  18. 
Apr.  11,  notice  of  motion  for  a  commission  to 
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take  the  testimony  of  a  witness  residing  in 
Upper  Canada,  to  be  made  at  the  last  May 
Term,  was  served  by  the  defendant.  May  12, 
a  rule  for  a  commission  was  granted,  to  ope- 
rate as  a  stay  of  proceedings,  and  June  16,  a 
copy  was  served  on  the  agent  of  the  plaintiff's 
attorney.  In  the  meantime  an  inquest  was 
taken  June  8,  at  the  Wayne  Circuit,  which  was 
now  moved  to  be  set  aside  as  irregularly  taken. 

Messrs.  Hasbrouck  and  Fine,  for  defend- 
ant. 

Mr.  W.  C.  Noyes,  for  plaintiffs. 

By  t?ie  Court,  Savage,  Ch.  J.  The  com 
mission  was  applied  for  in  due  time,  so  that 
the  party  was  entitled  to  claim  that  the  notice 
of  the  motion  should  operate  as  a  stay  of  pro- 
ceedings. 1  Johns.  Cas.,  391.  The  rule,  how- 
ever, would  have  been  granted,  if  the  attention 
of  the  court  had  been  called  to  it,  subject  to 
the  costs  of  noticing  the  cause  for  trial,  in  con- 
sequence of  the  defendant's  delay  in  giving 
notice  of  his  motion  after  issue  joined.  The 
notice,  however,  operated  as  a  stay  only  until 
the  rule  for  a  commission  was  granted.  Then 
an  express  order,  staying  the  proceedings,  was 
made  ;  and  whether  the  plaintiff  was  bound  to 
know  the  result  of  the  motion,  or  was  at  lib- 
erty to  proceed  in  the  cause  until  served  with 
a  copy  of  the  rule,  is  a  question  of  practice,  re- 
specting which  the  court  is  not  advised.  When 
a  defendant  obtains  a  new  trial,  after  a  verdict 
against  him,  the  plaintiff  is  not  in  default  for 
not  noticing  his  cause  for  trial,  until  a  copy  of 
the  ruleis  served  upon  him.  9*Johns.,[*647 
265.  So,  when  a  venue  is  changed,  a  copy  of 
the  rule  must  be  served  ;  but  the  practice,  in  a 
case  like  the  present,  is  unsettled.  Under  these 
circumstances,  we  order  the  inquest  to  be  set  aside, 
but  without  costs. 


THE  PEOPLE,  ex  rel.  SETH  PARSONS  ET  AL., 

v. 
THE  RENSSELAER  COMMON  PLEAS. 

Mandamus — Costs  in  the   C.  P.   in  Action  of 
Trespass — Pleading — New  Assignment. 

A  plaintiff  in  the  C.  P.  is  not  entitled  to  double 
costs,  but,  on  the  contrary,  is  liable  to  pay  costs  to 
the  defendant,  where  the  recovery  is  less  than  a  sum 
sufficient  to  carry  costs  in  the  C.  P.  in  an  action  of 
trespass quare  clauvum freytt,  oritritiiilly  commenced 
in  a  justice's  court,  removed,  by  plea  of  title,  into 
the  C.  P.  in  which  court,  the  plaintiff,  after  a  plea 
of  Wierum  tenemcntum,  new  assigns,  and  the  defend- 
ant, to  such  new  assignment,  pleads  not  guilty. 

It  seems  it  would  be  prudent,  in  every  action  of 
trespass  quare  clausum  fret/it,  brought  in  a  justice's 
court,  to  describe  or  designate  the  close,  by  metes 
and  bounds,  or  otherwise,  with  sufficient  precision 
in  the  declaration,  so  as  to  avoid  the  necessity  of  a 
new  assignment,  which  may  lead  to  the  payment  of 
costs,  unless  the  plaintiff  recovers  to  an  amount 
sufficient  to  carry  costs  in  ordinary  cases. 

MOTION  for  a  mandamus.  David  Percy 
sued  Seth  Parsons  and  three  others  in  a 
justice  court  in  the  County  of  Rensselaer,  and 
declared  against  them  in  a  single  count  in  tres- 
pass quaredausum  fregit;  the  premises  stated  as 
situate  in  the  Town  of  Hoosick,  in  the  County 
of  Rensselaer.  The  defendants  pleaded  Uberum 
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tenementum,  setting  out  the  close  which  they 
claimed  as  their  soil  and  freehold,  by  metes 
and  bounds.  The  plaintiff,  being  thus  stopped 
from  further  proceeding  before  the  justice,  de- 
clared in  the  Rensselaer  C.  P.  in  trespass  quare 
dautumfregit.  The  declaration  contained  two 
counts,  and  the  close  in  each  was  generally 
described,  as  in  the  declaration  before  the  jus- 
tice, as  situate  in  the  Town  of  Hoosick,  &c. 
The  defendants  plead  to  each  count  liberum 
tenementum,  setting  out.  as  before,  the  close 
which  they  claimed  as  their  soil  and  freehold. 
The  plaintiff  replied,  taking  issue  on  the  plea 
to  the  first  count,  and  new  assigning  as  to  the 
plea  to  the  second  count.  The  def  endan  ts  plead- 
ed not  guilty  to  the  new  assignment,  and  sub- 
joined a  notice  of  special  matter.  The  cause 
was  tried,  and  the  plaintiff  obtained  a  verdict 
for  $10.02  damages,  which  verdict  was  subse- 
quently set  aside  and  a  new  trial  granted, with 
leave  to  the  plaintiff  to  new  assign  to  the  first 
plea  of  the  defendants.  A  stipulation  was  then 
entered  into  between  the  parties,  that  the  new 
assignment  should  be  considered  as  made,  and 
a  plea  of  not  guilty  interposed  to  •  the  same, 
648*]  with  notice  of  special  matter,  *in  like 
manner  as  the  plea  and  notice  already  put  in 
to  the  new  assignment  to  the  second  plea;  that 
the  plaintiff  might  enter  a  verdict  for  $10.02, 
the  sum  found  by  the  jury  on  the  former  trial, 
and  the  record  should  be  made  up  according 
to  the  preceding  stipulations,  leaving  to  the  re- 
spective parties  the  same  rights  as  to  costs,  as 
if  the  cause  had  been  tried  and  a  verdict  found 
for  the  above  amount. 

On  this  state  of  facts,  the  defendants  claimed 
to  be  entitled  to  costs,  had  them  taxed  at  $105.- 
07,  and  signed  and  filed  a  judgment  roll.  The 
plaintiff  thereupon  moved  the  C.  P.  to  set  aside 
the  rule  for  judgment  for  costs  entered  by  the 
defendants,  and  all  subsequent  proceedings, 
and  to  allow  double  costs  to  the  plaintiff.  In 
Oct.,  1828,  the  C.  P.  granted  the  motion,  set 
aside  the  rule  for  judgment  for  costs  entered 
by  the  defendants,  and  made  an  order  allow- 
ing the  plaintiff  double  costs  to  be  taxed.  A 
mandamu»  was  now  asked  for,  to  obtain  a  DO- 
catur  of  this  rule. 

Mr.  H.  P.  Hunt,  for  relators.  The  plaint- 
iff in  the  C.  P.  recovered  less  than  $25  in  an 
action  of  trespass ;  wherefore,  instead  of  re- 
covering double  costs,  he  is  bound  to  pay  costs 
to  the  defendants.  1  R.  L.,  344,  345  ;  1  Cow., 
160.  The  7th  section  of  the  Act  of  1813,  1  R. 
L.,  890,  does  not  help  the  plaintiff.  Double 
costs  are  given  by  that  section  only  where  title 
is  plead,  and  is  in  issue.  It  was  not  in  issue 
in  this  cause  in  the  C.  P.,  having  been  admit- 
ted by  the  new  assignment,  which  confessed 
the  title  to  be  true  ;  1  Saund.,  399  a;  1  Chit., 
605  ;  and  the  verdict  was  upon  the  pleas  of 
"  not  guilty."  A  judge  could  not  have  certi- 
fied that  title  to  land  came  in  question,  so  as 
to  have  given  even  single  costs  ;  1  Wend., 
99  ;  much  less  is  the  plaintiff  entitled  to  double 
costs. 

The  provision  in  the  Act,  that  if  the  plaint- 
iff shall  recover  any  damages,  the  defendant 
shall  pay  double  costs,  contemplates  a  trial 
upon  the  issue  of  title,  and  that  found  against 
the  defendant,  not  admitted  in  his  favor.  This 
construction  of  the  Act  of  1813,  under  which 
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the  suit  before  the  justice  was  commenced,  is- 
confirmed  by  the  Act  of  1824,  Stats.,  Vol.  VI., 
283  c,  which  requires  that  the  plaintiff  "shall 
declare  *in  the  C.  P.  only  for  the  same  [*64& 
cause  of  action,"  &c. 

The  plaintiff  embarrassed  himself  by  declar- 
ing before  the  justice  generally,  without  desig- 
nating the  close  on  which  he  alleged  the  tres- 
pass to  have  been  committed.  He  had  a  right 
to  declare  generally,  but  the  defendants  had 
an  equal  right  to  plead  liberum  tenementum  / 
otherwise,  perchance,  there  might  have  been 
a  recovery  against  them  for  an  entry  on  their 
own  land  ;  for,  under  the  plea  of  not  guilty, 
they  could  not  show  title.  Had  the  plaintiff 
in  the  justice's  court  designated  the  close  on 
which  the  alleged  trespass  was  committed,  the 
defendants  might  have  pleaded  the  general 
issue,  and  the  cause  might  have  been  tried 
there. 

When  the  plaintiff  declares  generally  in  tres- 
pass, and  the  defendant  pleads  title,  the  latter 
is  entitled  to  a  verdict  by  proving  a  freehold 
anywhere  in  the  town  laid  in  the  declaration. 
This  may  be  avoided  by  the  plaintiff's  stating 
the  close,  for  an  entry  upon  which  he  claims- 
damages.  1  Saund.,  299  a;  1  Chit.,  605;  2 
Cai..  232. 

Mr.  G.  R.  Davis,  contra.  The  plaintiff's- 
claim  to  costs  rests  upon  the  statute  regulating 
the  proceedings  upon  a  plea  of  title  in  a  jus- 
tice's court.  By  it,  if  the  plaintiff  recovers  any 
damages  in  the  suit  prosecuted  by  him  in  the 
C.  P.,  after  the  justice  is  ousted  of  jurisdiction, 
the  defendant  is  liable  to  double  costs.  Those 
costs  are  given  as  a  penalty  for  subjecting  the 
plaintiff  to  the  expense  of  prosecuting  his  suit 
in  the  C.  P. ;  and  the  right  to  them  does  not 
depend  upon  the  fact  that  the  title  to  land  is- 
either  in  issue  or  comes  in  question  upon  the 
trial  of  the  cause,  but  results  from  the  suit  be- 
ing for  the  same  cause  of  action  prosecuted  be- 
fore the  justice,  and  from  the  obtaining  of  a 
recovery  by  the  plaintiff.  The  right  of  the 
plaintiff  to  double  costs  cannot  depend  either 
on  the  title  being  in  issue  or  its  coming  in  ques- 
tion on  the  trial  in  the  C.  P. ;  for  if  so,  the  de- 
fendant might  deprive  the  plaintiff  of  costs, 
by  omitting  to  plead  in  the  C.  P. 

The  new  assignment  did  not  set  up  a  cause 
of  action  new  or  different  from  that  preferred 
in  a  justice's  court.  It  was  but  the  ascertain- 
ment by  the  plaintiff  of  the  place  in  which  the 
'trespass  charged  in  the  declaration  [*65O 
was  committed.  5  Bac.  Abr.,  tit.  New  Assign- 
ment, 213.  It  was  used  to  correct  a  miscon- 
ception into  which  the  defendant  had,  it  was 
presumed,  unintentionally  fallen.  It  added 
circumstances  defining,  with  greater  precision, 
the  cause  of  complaint.  Hammond  N.  P.,  126, 
127,  131. 

The  rule  that  the  defendant  will  not  be  per- 
mitted to  plead  the  general  issue  in  the  court 
above,  after  ousting  a  justice  of  jurisdiction 
by  a  plea  of  title  (2  Cai.,  28  ;  1  Dunl.  Pr.,  461, 
462  ;  Stats.,  Vol.  VI.,  283  c),  is  for  the  benefit 
of  the  plaintiff,  not  of  the  defendant ;  and  if 
the  plaintiff  waives  the  right  to  require  a  plea 
of  title,  and  accepts  the  general  issue  in  lieu 
thereof,  he  cannot  thereby  lose  his  right  to 
costs,  in  case  he  recovers  any  damages.  The 
form  of  the  plea  put  in  by  the  defendant  in  the 
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C.  P.  is  not  material,  nor  available  other  than 
as  a  plea  of  title  ;  and  had  the  plaintiff  re- 
quested the  court  to  confine  the  defendants  to 
their  defense  as  under  a  plea  of  title  only,  the 
court  would  have  sustained  the  application, 
and  thus  given  effect  to  the  plain  intention  of 
the  Act.  7  Cow.,  346,  347. 

The  Court  directed  a  peremptory  mandamus 
to  issue,  commanding  the  C.  P.  to  vacate  the 
rule  granted  in  Oct.,  1828,  setting  aside  the 
rule  for  costs  for  the  defendants,  and  allowing 
double  costs  to  the  plaintiff  ;  the  motion  being 
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heard  on  the  coming  in  of  the  return  of  an  al- 
ternative mandamus  heretofore  granted.  The 
decision  was  made  at  the  heel  of  the  term,  and 
the  reasons  for  the  judgment  of  the  court  were 
not  stated  at  large.  The  principle,  however, 
settled  by  the  court  is,  that  under  a  state  of 
pleadings,  such  as  existed  in  this  case,  a  plaint- 
iff in  the  C.  P.  is  not  entitled  to  double  costs  ; 
but  that,  on  the  contrary,  failing  to  recover  an 
amount  sufficient  to  carry  costs  in  the  C.  P., 
he  is  liable  to  pay  costs  to  the  defendant. 

Cited  in-11  Wend.,  646;  12  Wend.,  206;  50  How. 
Pr.,  44. 
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HAXTUN  AND  BRACE  v.  BISHOP. 

Action  by  Receivers  of  Bank,  on  Note  Falling  Due 
after  their  Appointment  —  Notes  against  the 
Bank  Cannot  be  Set  Off— Assignment  by  Bank 
to  Stockholders  in  Trust,  to  Apply  Proceeds  to 
Payment  of  All  Creditors,  Valid  under  Stat- 
ute— Parties — Demand  of  Payment  of  Bank 
Note — When  Unnecessary. 

In  an  action  by  the  receivers  of  a  bank,  appointed 
under  the  Act  to  Prevent  Fraudulent  Bankruptcies, 
&c.,  to  recover  the  amount  of  a  note  discounted  at 
the  Bank,  falling  due  after  the  appointment  of  the 
receivers,  bank  notes  of  the  same  bank  of  which  the 
defendant  became  the  holder,  previous  to  his  note 
falling  due,  cannot  be  set  off  against  the  demand  of 
the  plaintiffs,  although,  on  the  day  his  note  falls  due, 
the  defendant  makes  a  tender  of  the  same  in  pay- 
ment of  bis  note. 

Receivers  are  trustees  not  for  the  Bank,  but  for 
the  creditors  of  the  Bank.  Their  appointment,  and 
the  possession  of  a  note  by  them,  is  a  transfer  of  as- 
signment of  the  note  for  the  benefit  of  all  the  cred- 
itors; consequently,  bank  notes  holden  by  a  debtor 
of  the  Bank,  whose  note  has  not  fallen  due,  cannot 
be  set  off  against  a  note  thus  transferred,  before  ma- 
turity. Even  had  the  note  of  the  debtor  been  due 
when  transferred,  and  payment  had  not  been  made 
or  tendered  before  the  transfer,  a  set-off  would  not 
have  been  allowed. 

An  assignment  of  its  property  by  a  bank,  after  it 
has  stopped  payment,  to  persons  other  than  officers 
or  stockholders,  in  trust  to  apply  the  proceeds  to 
the  payment  of  all  the  creditors  of  the  Bank.in  equal 
proportions,  is  a  valid  instrument,  and  not  void 
under  the  provisions  of  the  Act  to  Prevent  Fraud- 
ulent Bankruptcies ;  and  bank  notes  of  the  same 
bank,  purchased  by  a  debtor  after  such  assignment, 
cannot  be  set  off  in  an  action  against  him. 

An  action  on  a  promissory  note  indorsed  in  blank, 
belonging  to  a  bank,  may  be  sued  by  receivers  or  as- 
signees, in  their  proper  names,  as  indorsees,  without 
specifying  their  character  as  receivers  or  assignees. 

In  an  action  on  a  bank  note  payable  on  demand 
generally,  and  not  at  a  particular  place,  a  demand  of 
payment  is  not  necessary  before  the  commencement 
of  a  suit. 

Nor  is  a  demand  necessary  on  a  note  payable  on 
demand  at  a  particular  place ;  but  if,  in  such  case, 
the  defendant  shows  that  he  was  ready  at  the  place 
to  make  payment,  and  brings  the  money  into  court, 
he  discharges  himself  from  interest  and  costs. 

Citations— 7  Stat.,  450  (a) ;  5  Cow.,  231 ;  18  Johns- 
mi,  493;  19  Johns.,  322;  8  Cow.,  272,  273 ;  5  T.  R..  30; 
Irt  East,  112;  Chit.,  Bills,  426;  8  *  9  Wm.,  3,  ch.  20,  sec. 
30. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Green  Circuit,  in  Apr.,  1828,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 
14*]     *The  declaration  contained  a  count 
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against  the  defendant  as  the  maker  of  a  prom- 
issory note  for  $1,000,  dated  May  25, 1826,  pay- 
able in  90  davs  to  Ira  T.  Day*  at  the  Greene 
Co.  Bank,  and  indorsed  by  him  and  Horace 
Austin.  There  were  also  the  common  money 
counts.  The  defendant  pleaded  the  general  is- 
sue, and  gave  notice  that  on  the  trial  of  the 
cause  he  would  prove  that  the  note  in  question 
was  discounted  by  the  Green  Co.  Bank  for  the 
accommodation  of  the  maker,  whereby  the 
Bank  became  the  owner  and  holder  of  the  same, 
and  continued  such  holder  until  Aug.  14,1826, 
when  the  plaintiffs  were  appointed  receivers  in 
pursuance  of  the  Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies;  that 
Aug.  20,  in  pursuance  of  their  appointment, 
the  note  in  question  was  received  by  them  from 
the  officers  of  the  Bank  ;  that  Ajig.  1,  1826, 
the  Green  Co.  Bank  was  indebted  to  the  de- 
fendant in  the  sum  of  $2,000  for  money  had 
and  received,  and  lent  and  advanced,  &c. 

The  note  and  indorsement  being  admitted, 
the  defendant  proved  that  July  17,  1826,  the 
Greene  Co.Bankstopped  payment;  that  the  note 
in  question  had  been  discounted  by  the  Bank, 
was  its  property,  and  remained  so,  when  the 
Bank  stopped  payment.  The  defendant's  coun- 
sel then  objected  to  a  recovery  by  the  plaint- 
iffs, contending  that,  bv  the  6th  section  of  the 
Act  to  Prevent  Fraudulent  Bankruptcies,  &c. 
(Stat.,  Vol. VII.,  p.  448  a),  atransferof  thenote 
was  void.  The  plaintiffs  contended  that  the 
note  being  indorsed  in  blank,  the  defendant 
could  not  question  the  plaintiff's  right  to  re- 
cover. The  judge  decided  the  transfer  to  be 
void  ;  whereupon  the  plaintiffs  produced  an 
assignment  bearing  date  July  28,  1826,  from 
the  Green  Co.  Bank,  under  its  corporate  seal, 
to  the  plaintiffs  and  another  person,  of  all  the 
property,  debts,  securities,  choses  in  action, 
&c.,  of  the  Bank,  in  trust  to  apply  the  proceeds 
of  the  same  to  all  the  creditors  of  the  Bank,  in 
equal  proportions,  according  to  the  amount  of 
their  respective  debts  ;  and  In  case  of  surplus, 
to  reassign  the  same  to  the  officers  of  the  Bank. 
for  the  use  and  benefit  of  the  stockholders,  de- 
ducting the  expenses  of  the  trust.  The  defend- 
ant's counsel  insisted  *that  this  assign-  [*lff 
ment  also  was  void  ;  which  objection  was  also 
sustained  by  the  judee.  The  plaintiffs  then 
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produced  an  exemplification  of  the  proceed- 
ings in  chancery,  showing  a  petition  of  the 
Attorney- General,  stating  the  insolvency  of  the 
Bank,  and  praying  an  injunction  restraining 
the  Bank  from  the  exercise  of  its  franchises, 
from  collecting  or  receiving  any  debts,  or  pay- 
ing or  transferring  any  of  its  moneys  or  effects, 
and  for  the  appointment  of  a  receiver,  in  con- 
formity to  the  directions  of  the  statute;  an  in- 
junction issued  in  pursuance  thereof,  and 
served  on  the  officers  of  the  Bank,  Aug.  15. 
1826  ;  an  appointment  of  the  plaintiffs  as  re- 
ceivers Aug.  14,  1826,  and  an  order  to  institute 
suits,  made  Oct.  25,  1826  ;  and  proved  that 
after  the  assignment  July  28,  the  notes,  &c.,  of 
the  Bank  were  delivered  to  the  assignees;  that 
after  the  appointment  of  the  receivers,  the  busi- 
ness relative  to  the  Bank  was  continued  to  be 
done  at  the  banking  house,  under  the  control 
of  the  receivers,  and  that  this  suit,  together 
with  others,  was  instituted  by  their  direction. 
The  defendant  again  moved  for  a  nonsuit,  on 
the  ground  that  the  suit  should  have  been  in- 
stituted in  the  corporate  name  of  the  Bank,  or 
in  the  names  of  the  plaintiffs,  in  their  charac- 
ter as  receivers.  The  judge  decided  that  the 
action  was  properly  brought  in  the  names  of 
the  plaintiffs  generally,  who  must  be  consid- 
ered as  suing  for  the  benefit  of  the  creditors  of 
the  Bank  ;  and  that  whatever  legal  or  equita- 
ble claim  of  set  off  the  defendant  might  have 
against  the  Bank  would  be  allowed  ;  and  de- 
nied the  motion  for  a  nonsuit. 

The  defendant  then  proved  that  Aug,  23, 
1826,  he  presented  at  the  Greene  Co.  Bank 
$1,000  of  its  notes,  all  bearing  date  previous  to 
July  17,  1826,  and  demanded  payment  of  the 
same,  which  was  refused  ;  that  he  then  ten- 
dered the  same  bank  notes  in  payment  of  the 
note  on  which  this  suit  is  brought.and  that  they 
were  refused  to  be  thus  received  ;  that  July  30, 
1826,  he  had  in  his  possession  $829  of  Greene 
Co.  Bank  notes,  received  by  him  of  a  Mr.  Sand- 
ford  at  par.  Sandford  had  received  the  notes 
of  a  Mr.  Rodgers,  in  N.  Y.,  to  pass  off,  with  a 
knowledge  that  the  Bank  had  stopped  pay- 
16*]  ment,  and  *the  defendant,  with  a  like 
knowledge,  took  them  of  Sandford.  On  the 
part  of  the  plaintiffs,  it  was  shown  that  July 
26,  1826,  the  defendant  settled  an  agency  ac- 
cqunt  with  the  Bank,  and  paid  $100  due  on 
such  settlement  in  Greene  Co.  Bank  bills,  say- 
ing that  he  had  no  more  of  such  bills  at  par. 

On  this  evidence,  the  defendant  claimed  that 
the  $1,000  should  be  allowed  as  a  set-off.  The 
plaintiff's  counsel  objected  that  to  entitle  the 
defendant  to  the  set-off,  he  should  have  shown 
himself  in  a  situation  to  have  brought  a  suit 
against  the  Bank,  by  a  demand  of  payment  of 
the  notes  previous  to  the  appointment  of  the 
plaintiffs  as  receivers.  The  judge  ruled  that 
demand  of  payment  of  a  bank  note  made  pay- 
able on  demand,  was  not  necessary  before  suit 
brought,  and  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  who  found  according- 
ly. A  motion  was  now  made  to  set  aside  the 
verdict. 

Mr.  Dorlon,  for  plaintiffs. 

Mr.  R.  Segdwick,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  Several  ques- 
tions were  raised  in  the  progress  of  the  trial, 
which  will  be  noticed  in  their  order. 
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1.  It  was  objected  that  the  plaintiffs  could 
not  declare  as  indorsees,  but  should  have  de- 
clared specially  as  receivers.     The  judge  de- 
cided that  the  action  was  well  brought  by  the 
plaintiffs  as  indorsees.    To  this  decision,  I  can 
see  no  objection.    In  point  of  form,  the  plaint- 
iffs show  a  good  title  lo  the  note,  and  in  point 
of  fact,  they  had  title  as  receivers,  if  not  as 
assignees  ;  and  as  the  defendant  was  not  there- 
by deprived  of  any  defense  which  he  would 
have  had  if  they  had  declared  as  receivers, 
there  is  no  good  reason  for  supporting  this  ob 
jection. 

2.  The  judge  decided  that  the  transfer  of  the 
note  and  the  assignment  July  28,  were  void, 
by  virtue  of  the  6th  section  of  the  Act  to  Pre- 
vent Fraudulent  Bankruptcies  by  incorporated 
companies.     Stats.  Vol.  VII.,  p.  450  a.     That 
section  prohibits  an  assignment  of  any  proper- 
ty to  any  officer  *or  stockholder  for  the  [*1 7 
payment  of  any  debt,  and  any  assignment  to 
any  person  in  contemplation  of  insolvency;  and 
renders  such  assignments  void.     The  assign- 
ment in  this  case  was  not  made  to  any  officer 
or  stockholder  for  the  payment  of  any  debt  of 
theirs  ;  nor  was  it  an  assignment  to  any  one  in 
contemplation  of  insolvency,  within  the  pur- 
view of  the  Act.     If  it  is  void,  it  must  be  be- 
cause it  is  against  the  policy  of  the  Act.     In- 
stead of  being  so,  it  seems  to  me  to  have  been 
in  accordance  with  it.  The  statute  intended  to 
prevent  an   assignment  which  should  give  a 
preference  to  the  officers  or  stockholders,  and 
that  a  fair  dividend  should  be  made  among  the 
bona  fide  creditors ;  but  I  can  see  nothing  in 
this  section  of  the  Act,  or  any  other,  which, 
before  an  injunction,  prohibits  receiving  mon- 
eys due  to  the  Bank,  or  paying  any  of  its  cred- 
itors, except  officers  and  stockholders  of  the 
Bank,  by  transferring  the  property  of  the  Bank 
in  payment.    The  assignment  of  July  28,  was, 
therefore,  in  my  opinion,  a  valid  instrument. 
If  every  assignment  was  forbidden  by  the  6th 
section,  there  was  no  necessity  for  providing, 
in  the  17th  section,  for  an  injunction  to  pre- 
vent the  transfer  of  the  effects  of  the  Bank, 
Besides,  if  every  assignment  was  intended  to 
be  prohibited,  it  is  strange  that  the  Legislature 
should  have  selected  two  instances  only  :  one 
before  insolvency,  and  in  anticipation  or  con- 
templation of  that  event ;  the  other,  after  in- 
solvency, to  officers  or  stockholders  for  the 
payment  of  any  debt.     The  assignees  here  do 
not  appear  to  be  either  officers  or  stockholders ; 
and  the  object  is  not  to  pay  any  debt  due  to 
such  officers  or  stockholders,  but  for  the  bene- 
fit of  all  the  creditors  of  the  Bank. 

But  perhaps  it  is  not  important  in  this  ca^e 
whether  the  assignment  of  July  28  was  valid 
or  not,  as  the  plaintiffs  were  appointed  re- 
ceivers Aug.  14,  before  the  note  declared  on  was- 
due.  This  appointment  of  receivers  consti- 
tuted the  plaintiffs  trustees,  not  for  the  Bank, 
but  for  the  creditors  of  the  Bank.  The  note 
was  a  negotiable  note,  transferred  before  due, 
and  the  set-off  can  no  more  be  allowed  than  if 
the  parties  here  had  been  individuals.  Where 
the  payee  transfers  a  note  before  due,  while 
the  maker  holds  a  note  against  him,  or  has  any 
other  demand  against  him,  nothing  *is  [*18 
better  settled  than  that  the  holder  of  the  note 
by  indorsement  has  nothing  to  do  with  the 
state  of  the  accounts,  between  the  original  par- 
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ties.  Even  had  the  note  declared  on  been  due, 
but  no  payment  made  or  tendered  before  the 
transfer,  according  to  the  decision  of  this  court 
in  Wheeler  \.  Raymond,  5  Cow.,  231,  confirmed 
in  the  Court  of  Errors,  there  could  have  been  no 
set-off.  A  set-off  must  be  between  the  parties  to 
the  record.  The  ground  upon  which  it  was 
admitted  in  this  case  was,  that  the  plaintiffs 
were  trustees  for  the  Bank.  That  was  certain- 
ly an  error.  Receivers  are  appointed  for  the 
security  of  the  creditors,  and  the  property  be- 
comes the  property  of  the  creditors.  They 
must  take  it,  indeed,  subject  to  all  legal  in- 
cumbrances;  but  before  the  note  was  due,  the 
defendant  could  not  have  any  legal  claim  to 
set-off,  as  against  any  one  to  whom  the  Bank 
might  transfer  it.  Suppose  the  Bank  had  trans- 
ferred this  note  before  they  stopped  payment, 
and  while  the  defendant  held  the  bills  of  the 
Bank  to  an  equal  or  greater  amount,  it  would 
not  be  pretended  that  the  fact  of  having  the 
bills  constituted  a  demand  which  could  be  set 
off;  and  yet  there  is  no  real  difference  between 
this  case  and  the  case  supposed,  when  we  con- 
sider the  appointment  of  the  receivers  and  the 
possession  of  the  note  by  them,  a  transfer  or 
assignment  of  the  note  for  the  benefit  of  all 
the  creditors.  All  the  crediters  collectively 
should  be  in  no  worse  situation  than  an  indi- 
vidual creditor  would  have  been.  The  fact  of 
stopping  payment  does  not  vary  the  rights  of 
the  parties  to  a  note  or  bill,  provided  the 
transfer  in  both  cases  be  made  before  the  note 
is  due  and  payable. 

The  cases  cited  of  Bank  v.  McCracken,  18 
Johns.,  493,  and  Bank  v.  Chapman,  19  Johns., 
322,  are  not  applicable  here.  In  the  first,  the  de- 
mand was  assigned  after  the  note  was  due;  in 
the  second,  there  was  no  assignment  in  the  case. 
The  set-off  was  excluded  because  the  right  did 
not  exist  at  the  commencement  of  the  suit.  Nor 
do  the  cases  under  the  English  Bankrupt  Act 
apply.  They  are  decided  upon  those  Acts,  and 
do  not  seem  to  me  to  be  analagous. 
19*]  *The  justice  of  this  case  clearly  corre- 
sponds with  my  conceptions  of  the  law.  When 
the  Bank  stopped  payment,  the  defendant  was, 
as  is  admitted,  a  debtor  to  the  amount  of  his 
note.  This  ought  to  be  paid  for  the  benefit  of 
all  the  creditors,  and  not  of  Mr.  Rodgers  or 
Mr.  Sanford,  or  any  other  bill  holders  in  par- 
ticular. But  if  a  debtor  can  connive  with  his 
particular  friends,  who  happen  to  hold  the 
bills  of  the  Bank,  and  a  considerable  portion 
of  the  debtors  might  do  the  same  thing,  it  will 
be  perceived  that  the  object  of  the  Legislature 
might  be  frustrated  ;  and  instead  of  all  the 
creditors  receiving  a  proportion  of  their  de- 
mands, some  will  be  paid  in  full,  while  others, 
perhaps, will  receive  nothing.  There  is  no  sym- 
pathy to  be  felt  for  the  defendant.  He  had  the 
money  in  his  pocket  to  pay  his  note  ;  and  in- 
stead of  doing  so,  he  chooses  to  purchase  at 
par  the  bills  of  an  insolvent  bank.  If  he  loses, 
therefore,  it  is  his  own  fault. 

The  grounds  upon  which  I  have  placed  the 
decision  are  applicable  to  all  the  other  cases 
relating  to  the  Greene  Co.  Bank,  decided  at  the 
last  October  Term,  and  render  it  unnecessary 
to  decide  a  point  raised  here,  and  also  in  one  of 
those  cases  ;  I  mean  the  case  against  Edward 
T.  Stevens.*  In  that  case,  the  defendant  was 
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possessed  of  $80  of  the  bills  of  the  Bank  before 
the  assignment;  and  the  Judge  at  the  circuit 
decided  against  the  set-off,  on  the  ground  that 
the  defendant  had  no  cause  of  action,  the  note» 
of  the  Bank  being  payable  on  demand,  and  no- 
demand  being  shown  until  after  the  assign- 
ment by  the  appointment  of  the  receivers. 

Whether  a  bank  note,  payable  on  demand 
without  specifying  any  place  of  payment, may 
be  prosecuted  without  a  demand  at  the  bank- 
ing house  from  which  it  issued,  seems  not  to- 
have  received  a  judicial  decision  in  this  court. 
In  the  case  of  Bank  of  Utica  v.  Magher,  19 
Johns.,  341,  it  was  held  that  no  action  lay  upon 
the  bills  issued  by  the  branch  at  Canandaigua, 
unless  first  demanded  there.  The  Act  author- 
izing the  establishment  of  an  office  of  discount 
and  deposit  at  Canandaigua,  directed  that  no- 
notes  should  be  issued  at  such  office  unless 
countersigned  by  the  cashier;  and  when  so- 
countersigned,  they  should  be  considered  as- 
payable  *on  demand  at  the  office  of  the  [*2O 
said  branch.  Spencer,  Ch.  «/.,  in  giving  the 
opinion  of  the  court,  says:  "Considering  the 
object  and  provisions  of  the  Act,  we  have  no 
hesitation  in  saying  that  payment  of  such  bills- 
must  first  be  demanded  at  the  branch."  This- 
was  in  accordance  with  the  object  of  the  Leg- 
islature, which  was,  that  a  part  of  the  funds  of 
the  Bank  of  Utica  should  be  transferred  to 
Canandaigua,  for  the  purpose  of  banking  oper- 
ations there.  It  was  highly  proper,  therefore, 
that  there  should  be  a  demand  upon  the  branch 
which  had  possession  of  those  funds,  before 
the  parent  bank  should  be  subjected  to  a  suit. 
In  Bank  v.  McCracken,  18  Johns.,  493,  Wood- 
worth,  J.,  expresses  an  opinion  that  bank  bills, 
payable  on  demand  and  not  at  any  particular 
place,  would  sustain  an  action  without  a  de- 
mand at  the  Bank.  In  the  case  of  Bank  v. 
Chapman,  19  Johns. ,  322,  this  opinion  of  J/r, 
Justice  Woodworth  was  said  not  to  be  the  opin- 
ion of  the  court,  and  that  the  question  wheth- 
er a  demand  was  necessary  in  such  a  case,  was 
open;  but  it  did  not  become  necessary  to  decide 
it  in  that  case.  In  the  former  of  these  cases  » 
set-off  was  allowed,  on  the  ground  that  the  de- 
fendant held  $419  of  the  bills  of  the  Niagara 
Bank  after  his  note  became  due  to  the  Bank, 
and  before  any  suit  was  commenced,  though 
they  were  not  demanded  at  the  Bank  until  af- 
ter the  defendant's  note  had  been  assigned. 
The  court,  however,  did  not  the  think  the  as- 
signment varied  the  rights  of  the  defendant, 
because  the  assignment  was  after  the  defend- 
ant's note  had  become  due,  and  the  assignee 
took  it  subject  to  all  the  equity  existing  at  the 
time  between  the  original  parties.  Perhaps, 
since  the  case  of  Wheeler  v.  Raymond,  even  that 
set  off  would  not  now  be  allowed,  although  a 
payment  upon  the  note,  or  an  appropriation  of 
a  counter  demand  after  due  and  before  assign- 
ment, undoubtedly  would.  These  cases,  there- 
fore, do  not  decide  the  question.  In  the  case 
of  Caldwell  v.  Camdy,  8  Cow.,  272,  278,  I  re- 
marked, that  in  case  of  a  note  payable  on  de- 
mand at  a  certain  place,  a  bank  note  for  in- 
stance, I  thought  a  demand  would  be  neces- 
sary, and  referred  to  5  T.  R.,  80,  and  16  East, 
112;  and  such  I  still  think  is  the  law  in  the  En- 
gland at  the  present  day,  as  appears  from  the 
*cases  cited  in  regard  to  all  promissory  [*2 1 
notes,  when  the  place  of  payment  forms  a  part 
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of  the  note  itself.  In  this  court,  however,  we 
hold  that  on  such  a  note  a  demand  at  the  place 
of  payment  is  not  necessary;  but  if  the  maker 
was  at  the  place  of  payment  with  funds  to  pay 
the  note.that  fact  is  agood  defense  against  inter- 
est and  costs,  provided  the  def  endan  t  avails  him- 
self of  the  defense  by  pleading  it  and  bringing 
the  money  into  court.  Bank  notes  are  promissory 
notes,  and  actions  founded  upon  them  are  gov- 
erned by  the  same  rules.  The  corporation  being 
a  person  in  law, has  the  same  rights.and  is  sub- 
ject to  the  same  liabilities,  as  an  individual.un- 
lessthe  Act  of  Incorporation  varies  those  rights 
and  liabilities.  In  relation  to  promissory  notes, 
it  is  well  settled  that  in  an  action  on  a  note  pay- 
able on  demand,  generally  no  demand  need  be 
proved;  the  commencement  of  the  suit  is  a  de- 
mand. So,  also,  in  an  action  on  a  note  payable 
at  a  particular  place,  on  a  particular  day,  it  is 
not  necessary  to  aver  or  prove  a  demand  at  the 
time  and  place;  but  the  readiness  of  the  defend 
ant  is  matter  of  defense.  It  seems  to  follow, 
that  in  an  action  on  a  note  payable  on  de- 
mand at  a  particular  place,  no  demand  need  be 
averred  or  shown;  but  if  the  defendant  pleads 
that  when  the  demand  was  made.that  is, when 
the  suit  was  commenced,  he  was  ready  at  the 
place  mentioned  in  the  note  to  make  payment, 
and  brings  the  money  into  court, he  discharges 
himself  from  interest  and  costs.  Mr.  Chitty, 
in  his  Treatise  on  Bills,  p.  426,  remarks,  that  a 
mode  of  enforcing  bank  notes  was  provided 
by  8  and  9  Wm.  III.,  ch.  20,  sec.  30.  This  was 
within  a  few  years  after  the  incorporation  of 
the  Bank  of  England.  "But  now,  when  the 
right  to  receive  payment  is  disputed,  the  course 
is  to  proceed  by  action  against  the  Bank." 
Both  in  England  and  here  bank  notes  for  some 
purposes  are  considered  money;  but  in  both 
countries,  the  remedy  upon  them  is  the  same 
as  upon  promissory  notes  by  individuals.  If 
this  be  a  correct  view  of  the  question,  a  holder 
of  a  bank  note  previous  to  suit  need  not  make 
a  demand  of  a  note  payable  on  demand  at  the 
bank;  but  if  the  Bank  is  solvent,  a  defense  will 
be  made  out,  which  will  subject  the  plaintiff  to 
costs.  So,  too,  upon  a  bank  note  payable  gen- 
erally on  demand,  the  commencement  of  a  suit 
22*]*is  a  demand;  and  it  seems  to  me  no  other 
demand  is  necessary  to  sustain  an  action  upon  it. 
If  I  am  right,  then  the  defendant,  Bishop, 
might  have  prosecuted  the  Bank  upon  the 
notes  which  he  held,  previous  to  the  appoint- 
ment of  the  receivers  in  this  case;  and  had  the 
note  upon  which  this  suit  is  brought  been  then 
due,  according  to  the  case  of  Bank  v.  Mc- 
Cracken,  the  notes  which  he  held  July  31 
would  be  a  good  set-off  ;  and  if  the  defendant 
was  correct  in  his  position  that  the  plaintiffs 
are  trustees  for  the  Bank,  the  set-off  should 
be  allowed.  But  in  the  case  of  Bank  v.  Mc- 
Oracken,  either  the  doctrine  of  set-off  was  not 
understood  as  it  now  is,  or  the  court  did  not 
consider  tne  interest  of  the  assignees,  the  suit 
not  being  in  their  names.  Upon  the  whole 
case,  I  consider  these  propositions  as  estab- 
lished: 1.  That  the  plaintiffs,  either  as  as- 
signees or  as  receivers  of  the  Court  of  Chan- 
cery, are  trustees  for  the  creditors  of  the  Bank, 
but  not  for  the  Bank  itself ,  or  its  stockholders. 
2.  That  the  plaintiffs  having  a  lawful  title  to 
the  note  on  which  this  suit  is  brought,  may 
set  out  any  correct  legal  title,  either  as  indors- 
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ees  or  as  receivers.  3.  That  the  set-off  cannot  be 
admitted — because,  1.  The  note  on  which 
this  suit  is  brought,  was  assigned  by  the  Bank 
for  the  benefit  of  their  creditors,  before  the 
defendant  bought  the  notes  which  he  seeks  to 
set-off;  and  2.  Even  if  that  assignment  was 
void,  the  note  passed  before  it  was  due  into 
the  hands  of  the  plaintiffs  as  receivers  of  the 
Court  of  Chancery,  and  trustees  for  all  the 
creditors;  and  the  note  being  negotiable,  and 
having  been  negotiated  before  it  was  due,  the 
maker  cannot  set  up  a  defense  of  set-off.  3. 
The  maker  of  a  promissory  note  can  never,  un- 
der any  circumstances,  set  off  against  the  in- 
dorsee a  demand  against  the  payee,  provided 
the  note  was  indorsed  bona  fide,  and  for  a  val- 
uable consideration,  before  maturity.  Al- 
though, therefore,  I  consider  the  notes  which 
the  defendant  purchased  of  Sandford,  a  legal 
demand  against  the  Bank,  and  one  which  he 
had  a  right  to  prosecute  without  any  demand, 
still  that  demand  cannot  avail  him  in  this  suit, 
the  note  having  been  transferred  before  it  was 
due.  Had  the  note  become  due  before  the 
transfer,  and  had  the  defendant  made  any 
payment  *upon  it  after  due,  or  tendered  [*23 
such  payment,  that  would  have  been  a  de- 
fense which  would  have  been  available  to  the 
defendant  against  the  note.in  the  hands  of  any 
holder  to  whom  it  might  have  passed  subse- 
quently. But  the  mere  having  a  demand 
against  the  payee  of  a  note  is  of  no  consequence 
in  a  defense  to  the  note,  provided  it  was  in- 
dorsed before  maturity. 

In  my  opinion, the  plaintiffs  made  out  a  case 
entitling  them  to  recover;  and  as  the  verdict 
was  for  the  defendant,  a  new  trial  must  be 
awarded,  with  costs  to  abide  the  event. 

New  trial  granted. ' 

Limited-34  Barb.,  230. 

Receiver,  powers  and  duties.  Cited  in — 8  Wend., 
653  :  28  Barb.,  37;  4  Leg.  Obs.,  19. 

Negotiable  paper— Demand.  Cited  in— 21  Wend., 
386;  24  Wend.,  376;  57  N.  Y.,362;  5  Lans.,  308;  6  Barb., 
372:  7  Barb.,  655;  33  Barb.,  442;  36  Barb.,  470,  636;  50 
Barb.,  335:  5  How.  Pr.,  108:  23  How.  Pr.,  148;  14  Abb. 
N.  8.,  440: 2  Hilt.,  31:  45  Wis.,  176;  41  111.,  270;  85  Mass., 
390;  30  Am.  Dec.,  657  (1  Scam.,  445);  43  Am.  Dec.,  255, 
256  (25  Me.,  66);  45  Am.  Dec..  383  (18  N.  H.,  393);  43 
Am.  Rep.,  412  (16  Vroom.,  638). 

Assignment  In/  \nxnlvent  Corporation.  Cited  In— 3 
Barb.  Ch.,  124;  3  N.  Y.,  242:  21  N.  Y.,  411;  15  Barb., 
65;  16  Barb.,  287:  21  Barb.,  223;  4  Leg.  Obs.,  19. 

Cited  generally-15  N.Y.,  216;  2  Abb.  N.  8.,  369;  12 
Am.  Rep.,  618  (68  N.  C.,  1). 

1— At  the  last  October  Term  of  this  court,  there 
were  four  cases  decided  in  actions  brought  by  the 
same  plaintiffs  as  receivers  of  the  Green  Co.  Bank, 
in  which  substantially  the  same  questions  arose  as 
in  this  cause.  One  of  them  was  the  case  of  Haztun 
v.  Stevens,  referred  to  in  the  opinion  of  the  Chief 
Jiintice.  This  cause  was  tried  before  the  Hon.  Og- 
den  Edwards,  in  Apr.,  1828.  The  suit  was  on  a  prom- 
issory note  for  812o,  due  Aug.  24, 1826.  The  defend- 
ant offered  to  prove,  that  previous  to  the  assign- 
ment of  July  28,  and  previous  to  the  appointment 
of  the  plaintiffs  as  receivers,  Aug.  14,  1826,  he  was 
possessed  of  bank  notes  of  the  Greene  Co.  Bank, 
payable  generally  on  demand.to  the  amount  of  $80; 
and  that  Aug.  24  he  tendered  to  a  clerk  of  the  Bank 
and  of  the  plaintiffs,  8125  of  bills  of  that  Bank,  in 
payment  of  his  note,  which  was  refused  to  be  ac- 
cepted. The  judge  rejected  the  evidence,  deciding 
that  the  $80  could  nbt  be  set  off,  because  a  demand 
of  payment  had  not  been  made  prior  to  the  appoint- 
ment of  the  plaintiffs  as  receivers:  and  as  to  the 
residue  of  the  sum  of  $125,  that  it  could  not  be  set 
off,  because  when  the  defendant  became  possessed 
of  the  same  his  note  had  been  virtually  assigned  for 
the  benefit  of  the  creditors  of  the  Bank.  A  verdict 
was  rendered  for  the  plaintiffs,  and  on  application 
to  this  court,  a  new  trial  was  refused. 

WEND.  3 
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*NIBLO  t».  CLARK. 


Debt  on  Recognizance  of  Bail — Pleading — Bar. 

The  plea  of  nil  debit  to  an  action'of  debt  on  recog- 
nizance of  bail  la  bad  on  general  demurrer. 

A  license  or  permission"  by  a  plaintiff  to  a  defend- 
ant to  depart  this  State,  and  an  agreement  that  all 
proceedings  on  the  judgment  against  him  shall  be 
stayed  until  his  return.muy  be  plead  in  bar  to  an  ac- 
tion against  the  bail,  on  the  recognizance. 

Citations— 8  Johns., 82 :  1  Saund.,  39,  n.  3:  2  Ld. 
Raytn.,  15;  2  Str.,  778;  8  Mod.,  107.  n;  5  Burr., 2586 :  10 
Johns.,  587  ;  16  Johns.,  181 ;  13  Johns.,  174 ;  15  Johns., 
434;  17  Johns.,  384, 175;  13  Johns.,  383. 

TERROR  from  the  N.  Y.  C.  P.  Clark  sued 
Jj  Niblo  in  an  action  of  debt  on  recognizance, 
entered  into  by  Niblo  as  the  bail  of  one  Ed- 
ward King,  in  a  suit  prosecuted  by  Clark 
against  King,  in  the  N.  Y.  C.  P.,  Niblo  plead- 
ed: I.  Nil  debit.  2.  The  death  of  the  princi- 
pal after  judgment  and  before  the  return  of  a 
•ca.  sa.  3.  That  after  the  judgment  against  the 
principal,  and  before  the  issuing  of  a  ca.  sa. 
thereupon,  to  wit:  Dec.  1,  1827,  at  the  City  of 
N.  Y.,  the  plaintiff  gave  license  and  granted 
permission  to  the  principal  to  depart  from  the 
<Jity  of  N.  Y.  and  proceed  to  Mobile,  in  the 
State  of  Alabama;  and  agreed  with  the  princi- 
pal that  all  proceedings  upon  the  judgment 
against  him  should  be  stayed  until  his  return 
from  Mobile;  that  thereupon  the  principal  de- 
parted and  proceeded  to  Mobile,  and  hath  not 
since  returned ;  whereupon  he  prayed  judgment, 
<fec.  To  the  first  and  third  pleas  the  plaintiff 
•demurred,  and  to  the  second  he  replied,  set- 
ting forth  the  suing  out  of  a  ca.  sa.  against 
King,  Dec.  17,  1827,  returnable  on  ftie  third 
Monday  of  Jan.  then  next,  a  return  by  the  sher- 
iff of  non  est  inventus,  and  an  averment  that  at 
the  issuing  and  return  of  the  writ,the  defendant 
therein  named  was  living  at  the  City  of  N.  Y. 
The  defendant  joined  in  demurrer,  and  to  the 
replication  rejoined,  that  at  the  return  of  theca. 
*a.  the  defendant  in  the  original  judgment  was 
not  living  as  alleged  by  the  plaintiff.  The  C. 
P.  gave  judgment  for  the  plaintiff  on  the  de- 
murrers to  the  first  and  third  pleas.  The  issue 
on  the  second  plea  was  subsequently  tried, and 
a  verdict  found  for  the  plaintiff;  upon  which 
judgment  was  entered  for  the  plaintiff  for 
his  debt,  damages  and  costs;  to  reverse  which 
judgment  the  writ  of  error  was  sued  out. 

Mr.  J.  Ii.  Wendell,  for  plaintiff  in  error. 

Mr.  D.  B.  Tallmadge,  for  defendant. 

25*]  *By  the  Court,  Sutherland,  J.  The 
first  plea  is  bad  on  general  demurrer.  It  is  nil 
debit  to  debt  on  recognizance  of  bail.  The  case 
of  BuUis  v.  Oiddens,  8  Johns. ,  82,  is  precisely 
in  point.  The  authorities  there  cited  fully  show 
that  nil  debit  is  not  a  good  plea  to  such  an  ac- 
tion. The  specialty  or  record  is  not  merely  in- 
ducement to  the  action, but  the  action  is  found- 
ed upon  it.  In  the  latter  case  nil  debit  cannot 
be  pleaded  .though  it  may  in  the  first.  1  Saund., 
39,  n.  3;  2  Ld.  Raym.,  15;  2  Str.,  778:  8  Mod.. 
107,  n;  5  Burr.,  2586.  The  judgment  below 
was,  therefore,  correct  so  far  as  it  relates  to 
the  demurrer  to  the  first  plea. 

But  I  am  inclined  to  think  the  third  plea  is 
good.  It  states  that  the  plaintiff  gave  a  license 
or  permission  to  King,  the  principal,  to  go  to 
Mobile,  and  agreed  with  King  that  all  proceed- 
ing on  the  judgment  against  him  should  be 
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stayed  until  his  return  ;  and  avers  that  King 
thereupon  departed  for  Mobile,  before  any  ca. 
sa.  wan  issued  against  him  on  the  judgment, 
and  that  he  has  not  since  returned  therefrom. 
The  objection  taken  to  tha  plea  is,  that  it  states 
no  consideration  for  the  agreement  on  the  part 
of  the  plaintiff ;  that  it  wa«  a  nudum  pactum; 
and  that  the  plaintiff  was  not  legally  restrained 
by  it  from  proceeding  immediately  against 
King.  It  appears  to  me  that  it  is  not  material 
whether  the  agreement  was  or  was  not  binding 
between  the  parties  to  it.  The  plea  shows, 
that  in  consequence  of  it  King  actually  went 
to  Mobile,  and  has  not  yet  returned.  It  pro- 
ceeds upon  the  ground  that  it  is  an  act  of  fraud 
in  the  plaintiff,  after  haying  induced  the  prin- 
cipal to  depart  by  agreeing  to  suspend  all  pro- 
ceedings against  him  (and,  of  course,  against 
his  bail),  to  avail  himself  of  such  absence,  in- 
duced by  his  own  act,  tp  charge  the  bail.  The 
case  of  Bathbone  v.  Warren,  10  Johns.,  587,  is 
distinguishable  from  this  only  in  the  circum- 
stances, that  there  the  principal  paid  a  part  of 
the  debt  in  consideration  of  the  license  to  de- 
part, and  the  agreement  of  the  plaintiff  not  to 
proceed  and  charge  the  bail.  The  agreement 
in  that  case  was  made  Nov.  11,  and  was  to 
continue  in  force  only  until  Feb.  20  following. 
Waiving  the  question  whether  the  payment  of 
a  part  of  the  debt  was  a  good  legal  consideration 
for  the  promise  of  the  *plaintiffto  suspend  [*2O 
execution,  it  is  sufficient  to  remark  that  the 
case  is  not  put  upon  that  ground,  either  by  the 
counsel  who  argued  it,  or  by  the  judge  who 
delivered  the  opinion.  Judge  Spencer  remarks, 
that  bail  are  to  be  considered,  to  all  intents  and 
purposes,  as  sureties;  and  he  continues:  "The 
appellants,  who  are  to  be  treated  precisely  as 
if  they  were  the  obligees  of  a  bond,  have  thought 
proper,  on  receiving  a  part  of  their  debt  from 
the  principal,  to  enter  into  a  stipulation  not  to 
proceed  against  him  until  after  a  certain  day. 
This  stipulation,  undoubtedly,  induced  the 
principal  to  leave  the  State,  and  the  situation 
of  the  bail  was  thereby  materially  changed, 
and  his  risk  greatly  increased.  It  appears  to 
me,  that  on  principles  of  good  faith  and  com- 
mon honesty,  this  act  must  be  deemed  to  have 
exonerated  the  bail.  In  that  case  the  plaintiff 
did  not  proceed  until  the  time  limited  by  his 
agreement  had  expired  :  but  here  the  suspen- 
sion was  indefinite  until  the  return  of  the  prin- 
cipal. To  proceed  to  charge  the  bail  in  this 
case  is  most  emphatically  then  a  violation  of 
the  principles  of  good  faith  and  common  hon- 
esty, as  it  is  a  breach  of  the  very  terms  of  the 
agreement.  But  the  true  ground  appears  to  me 
to  be  this  :  that  the  plaintiff  has,  by  his  act, 
greatly  increased  the  risk  and  hazard  of  the 
surety,  by  entering  into  an  arrangement  with 
the  principal,  which  induced  him  to  leave  the 
State;  and  the  case  does  not  depend,  in  any  de- 
gree, upon  the  question  whether  the  contract 
was  one  for  the  violation  of  which  the  principal 
could  or  could  not  maintain  an  action.  Wheth- 
er he  could  or  could  not  maintain  such  action, 
the  plaintiff  cannot  in  good  faith  proceed 
against  the  bail.  It  is  like  a  license  to  leave  the 
limits,  which, though  given  without  any  consid- 
eration, if  carried  into  effect,  not  only  exempts 
the  sheriff  and  his  bail  from  all  liability  for 
the  escape,  but  discharges  the  debt  itself;  al- 
though before  the  prisoner  actually  departs,  the 
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license  is,  undoubtedly,  revocable.  16  Johns., 
181.  The  cases  of  a  mere  omission  of  the  cred- 
itor to  sue  the  principal  debtor,  where  he  has 
not  been  requested  by  the  surety  to  proceed,  or 
has  entered  into  no  contract  which  prevents 
him  from  proceeding,  are  not  applicable  to  this 
27*1  case.  13  Johns.,  *174  ;  15  Johns.,  134 ; 
17  Johns.,  384,  175;  13  Johns.,  383.  Here  the 
surety  has  been  prejudiced  by  the  active  inter- 
ference of  the  plaintiff. 
Judgment  reversed,  and  venire  de  novo. 

Affirmed— 6  Wend.,  238. 

Cited  in- -'it  Hill,  234 ;  11  Barb.,  164 ;  1  E.  D.  S.,  428 ;  48 
Am.  Dec.,  431  (3  Ga.  239). 


JACKSON/ex  dem.  E.  C.  GENET  ET  AL., 

v. 
WOOD. 

Ejectment — Record  of  Former  Suit  as  a  Bar— It 
Must  Appear  Ajftrrriatively  from  the  Record 
Itself,  that  the  Matter  in  Question  was  Directly 
in  Issue  in  the  Former  Proceedings — Estoppel 
Cannot  be  Created  by  Parol  Evidence  Helping 
out  a  Record — Record  not  Conclusive  when  Of- 
fered as  Evidence  to  Prove  a  Fact — Pleading. 

The  lessors  of  the  plaintiff  in  an  action  of  eject- 
ment are  not  barred  from  their  action  by  the  pro- 
duction of  a  record  of  a  verdict  and  Judgment  in  a 
suit  against  the  lessors  and  others  as  heirs  and  dev- 
isees, in  which  they  plead  riens  per  descent,  and  on 
the  trial  of  which  issue  the  question  was  whether 
the  premises  claimed  in  the  action  of  ejectment  and 
other  lands  held  by  the  lessors  and  their  co-defend- 
ants in  that  suit  came  to  such  defendants  by  descent 
or  devise,  and  were  assets  in  their  hands  to  pay  the 
debts  of  their  ancestor,  although  the  jury  on  the  is- 
sue of  riens  per  descent  found  against  the  defend- 
ants—it not  appearing  from  the  record  that  the 
fact  in  issue  in  the  action  of  ejectment  was  in  is- 
sue and  decided  in  the  former  suit. 

If  a  verdict  in  a  former  suit  will  stand,  on  the  as- 
sumption that  the  issue  therein  was  found  in  favor 
of  the  title  set  up  in  the  second  suit,  such  verdict 
and  the  judgment  thereon  are  not  conclusive. 

Nor  does  it  help  a  defendant  in  an  action  of  eject- 
ment that  the  title  set  up  by  the  lessor  was  in  dis- 
pute in  the  former  action,  if  such  title  came  in 
question  collaterally,  and  if  it  does  not  appear  that 
the  verdict  is  necessarily  based  upon  the  finding 
that  the  lessors  had  no  title.  That  the  jury  found 
against  the  lessor  must  appear  affirmatively  and  not 
rest  in  inference. 

To  make  a  record  evidence  to  conclude  any  mat- 
ter, it  should  appear  from  the  record  itself,  that 
that  matter  was  in  issue ;  and  evidence  cannot  be 
admitted  that  under  such  a  record  any  particular 
matter  came  in  question. 

An  estoppel  cannot  be  created  by  parol  evidence 
helping  out  a  record :  to  constitute  an  estoppel  by 
a  former  judgment,  the  precise  point  which  is  to 
create  the  estoppel  must  have  been  put  in  issue 
and  decided,  and  that  it  was  so  put  in  issue  and 
decided  can  appear  by  the  record  alone1. 

A  record,  verdict  or  judgment  is  not  conclusive 
when  offered  as  evidence  to  prove  an  issue  of  fact, 
and  not  brought  forward  by  plea  as  an  estoppel. 
The  jury  in  such  case  may  find  against  the  facts 
so  proved,  if  the  other  evidence  in  the  case  will 
warrant  their  so  doing. 

Citations-Lill.  Ent.,  504;  4  Conn.,  276;  Archb.  Civ. 
PL,  400 ;  Co.  Litt.,  352  a ;  20  St.  Tr.,  538 ;  3  East,  346 ; 
1  Esp.,  43 ;  2  Johns.,  24 :  4  Conn.,  276:  4  Day.,  274, 
431  :  1  Stark.  Ev.,  202  ;  3  Johns.,  526;  K)  Johns..  447; 
1  Salk.,  276;  2  Barn  &  Aid.,  662;  1  Cow.,  734;  8 
Co.,  191. 

THIS  was  an  action  of  ejectment  for  the  re- 
covery of  a  house  and  lot  in  the  City  of  N. 
Y.,  tried  at  theN.  Y.  Circuit  in  October,1826, 
before  the  Hon.  Ogden  Edwards,  one  of  the 
Circuit  Js. 

The  lessors  of  the  plaintiff  claimed  title  to 
a  lot  in  Cherry  St.,  adjoining  the  Franklin 
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Bank,  under  a  conveyance  from  Mary  Osgood, 
the  widow  and  relict  of  Samuel  Osgood,  to> 
Martha  Brandon  Osgood,  her  daughter,  exe- 
cuted in  consideration  of  natural  love  and 
affection,  bearing  date  May  31,  1814.  Ed- 
mund C.  Genet  married  Martha  Brandon 
Osgood  in  the  summer  of  1814,  some  months 
previous  to  the  death  of  her  mother.  Before 
his  marriage  he  was  informed  of  the  fact  of 
the  conveyance  of  the  lot  in  question  by  Mrs. 
Osgood  to  her  daughter,  and  spoke  of  it  as  an 
inducement  to  the  marriage,  observing  that 
owning  this  property  *there  was  no  ap-[*2& 
prehension,  in  case  of  the  marriage  taking 
place,  of  her  becoming  a  charge  to  his  children 
by  a  former  marriage.  Title  to  the  premises 
was  shown  in  Mrs.  Osgood  as  early  as  the  year 
1784,  and  a  continued  possession  since  that 
time. 

The  defendant  resisted  the  recovery  under 
a  title  derived  by  purchase  at  a  sheriff's  sale 
by  virtue  of  an  execution  issued  on  a  judg- 
ment recovered  in  this  court  in  Jan.,  1818,  in 

i  favor  of  The  President  and  Directors  of  the 
Manhattan  Company  against  Walter  Franklin 
Osgood,  Edmund  Charles  Genet  and  Martha 
B.,  his  wife;  Samuel  Osgood  and  Juliana,  his 
wife  ;  Susan  K.  Osgood,  De  Witt  Clinton  and 
Maria,  his  wife ;  John  L.  Norton  and  Sarah 
his  wife,  and  Hannah  Clinton  ;  the  said  Wal- 
ter, Martha,  Juliana  and  Susan  being  charged 
as  heirs  and  devisees,  and  the  said  Maria  Sa- 
rah and  Hannah  as  heirs  of  Maria  Osgood,  de- 
ceased. The  record  of  judgment  signed,  filed, 
and  docketed,  an  execution  in  pursuance  there- 
of, and  a  deed  of  the  premises  in  question  f  ram 
the  sheriff  of  the  City  and  County  of  N.  Y., 
in  pursuance  of  a  sale  under  the  execution,  to- 
James  Sterling,  bearing  date  Mar.  16,  1818, 
were  produced  and  read  in  evidence,  and  a  ti- 
tle deduced  to  the  defendant  in  possession. 

From  the  record  of  judgment  it  appeared 
that  the  defendants  were  sought  to  be  charged 
as  the  heirs  and  devisees  of  Mary  Osgood,  de- 
ceased, on  two  promissory  notes  indorsed  by 

j  her  in  her  lifetime.  Several  of  the  defendants 
pleaded  riens  per  descent,  against  whom  judg- 
ment was  taken  for  assets  quando  acciderint. 
The  defendants  Walter  Franklin  Osgood,  Ed- 
mund C.  Genet  and  Martha  B.,  his  wife;  Sam- 
uel Osgood  and  Juliana,  his  wife,  and  Susan 
K.  Osgood  pleaded  the  general  issue  and  riens 
per  descent  or  devise.  The  plaintiffs  replied, 
that  these  defendants  had  sufficient  lands,&c., 
by  descent  and  devise  from  Mrs.  Osgood  tc- 
pay  and  satisfy,  &c.  The  cause  was  tried  and 
the  jury,  besides  finding  for  the  plaintiffs  on 
the  general  issue,  found,  "  that  the  said  Wal- 
ter, Martha,  Juliana  and  Susan  at  the  time  of 
the  exhibiting  of  the  bill  within  mentioned  of 
them,  the  said  President  and  Directors  of  the 
Manhattan  Company,  against  them,  the  said 
Walter  Franklin  Osgood,  Edmund  Charles 
Genet  and  Martha  B.,  his  *wife,  Sam-  [*2i> 
uel  Osgood  and  Juliana,  his  wife,  and  Susan 
K.  Osgood,  who  are  impleaded  as  aforesaid, 
had  and  each  of  them  had  divers  lands,  ten- 
ements and  hereditaments  by  descent  and  de- 
vise from  the  said  Maria  Osgood,  deceased, 
wherewith  they  could,  and  might  and  ought 
to  have  satisfied  and  paid  the  said  several  sums 
of  money  in  the  said  declaration  of  them  the 
said  President  and  Directors  of  the  Manhattan 
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Company  within  mentioned, "and  they  assessed 
the  damages  of  the  plaintiffs  to  the  amount  of 
$6,917.50.  On  this  verdict  a  judgment  was  en- 
tered against  all  the  defendants  for  the  damages 
found  by  the  jury.together  with  the  costs  of  the 
increase,  "to  be  levied  of  the  lands,  tenements 
and  hereditaments  which  the  said  Walter  Frank- 
lin Osgood,  Martha  B.,  the  wife  of  the  said  Ed- 
mund Charles  Genet;  Juliana,  the  wife  of  the 
said  Samuel  Osgood,  and  Susan  K.  Osgpod.and 
each  of  them,  at  the  time  of  the  exhibiting  of 
the  said  bill  of  the  said  The  President  and  Di- 
rectors of  the  Manhattan  Company,  had  as 
well  by  descent  as  devise  from  the  said  Maria 
Osgood,  deceased  ;"  and  of  the  lands,  &c.. 
which  shall  hereafter  come  to  the  hands  of 
Maria,  wife  of  De  Witt  Clinton,  &c. 

The  execution  commanded  the  sheriff  to 
cause  the  damages  recovered  to  be  made  "  of 
the  lands,  tenements  and  hereditaments  in  his 
bailiwick  which  the  said  Walter  Franklin  Os- 
good, Martha  B.,  the  wife  of  the  said  Edmund 
Charles  Genet;  Juliana,  the  wife  of  the  said 
Samuel  Osgood.  and  Susan  K.  Osgood,  and 
each  of  them,  on  the  third  Monday  in  October, 
in  the  year  of  our  Lord,  1815  (the  day  of  the 
exhibiting  of  the  bill  of  the  plaintiffs),  had,  as 
well  by  descent  as  devise  from  the  said  Maria 
Osgood,  deceased;"  and  that  he  should  have 
those  moneys,  &c.  The  execution  was  returned 
by  the  sheriff  "  satisfied." 

The  indebtedness  of  Mrs.  Osgood  to  the  Man- 
hattan Company  and  to  others,  at  the  date  of 
the  conveyance,  to  her  daughter,  Martha  Bran- 
don Osgood,  afterwards  Mrs.  Genet,  was 
shown;  and  the  last  will  and  testament  of  Mrs. 
Osgood,  bearing  date  July  27,  1814,  was  read 
in  evidence,  by  which,  after  giving  sundry 
legacies  and  bequests  to  divers  persons,  the  tes- 
tatrix devised  and  bequeathed  all  the  residue 
3O*]  of  her  estate,  *real  and  personal,  to  her 
children,  Martha  B.  Osgood,  Juliana  Osgood, 
Walter  F.  Osgood  and  Susan  K.  Osgood. 

The  plaintiff  read  in  evidence  a  remittilur 
from  the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors,  transmitting  the 
transcript  of  the  record  in  the  cause  of  the 
Manhattan  Company  against  the  heirs  and  dev- 
isees of  Mrs.  Osgood,  which  had  been  removed 
into  that  court  by  writ  of  error;  together  with 
the  order  of  the  court  reversing  the  judgment 
of  the  Supreme  Court.  The  order  of  reversal 
was  entered  Apr.  6,  1824. 

The  defendant  I  hen  proved  the  indebtedness 
of  Mrs.  Osgood  to  the  Manhattan  Co.,  on  the 
particular  notes  set  forth  and  described  in  the 
record  of  judgment  of  that  Company  against 
her  heirs  and  devisees,  at  the  date  of  the  con- 
veyance of  the  premises  in  question  to  Martha 
Brandon  Osgood. 

When  the  evidence  was  offered  hereinbefore 
stated,  of  the  knowledge  of  Edmund  C.  Genet 
of  the  conveyance  of  the  premises  in  question 
by  Mrs.  Osgood  to  her  daughter,  Martha  Bran- 
don Osgood,  previous  to  his  marriage,  and  of 
his  views  in  relation  to  the  same,  it  was  object- 
ed to  by  the  defendant's  counsel;  who  insisted 
that  the  lessors  of  the  plaintiff  were  concluded 
by  the  verdict  and  judgment  in  the  cause  of 
the  Manhattan  Co.  against  the  heirs  and  dev- 
isees of  Mrs.  Osgood,  from  denying  that  the 
premises  in  question  came  to  Martha  Brandon 
Osgood  by  descent  from  Mrs.  Osgood.  Upon 
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that  occasion,  His  Honor,  the  presiding  judge, 
ruled  that  the  bill  of  exceptions  attached  to  the 
remittitur  read  by  the  plaintiff  was  not  evi- 
dence that  the  same  subject-matter  now  in  is- 
sue was  in  issue,  tried  and  decided  in  that  suit, 
but,  inasmuch  as  it  did  not  appear  by  the  rec- 
ord in  that  case  that  the  validity  of  the  con- 
veyance to  Martha  Brandon  Osgood,  as  against 
creditors,  was  in  issue  in  that  suit,  it  was  com- 
petent for  the  defendant  to  give  parol  evidence 
thereof.  To  this  decision  allowing  parol  evi- 
dence, the  plaintiff  excepted.  It  was  then 
proved,  on  the  part  of  the  defendant,  that  on 
the  trial  of  the  said  cause,  the  deed  from  Mrs. 
Osgood  to  her  daughter,  Martha  Brandon  Os- 
good, and  two  other  deeds  by  her  executed  at 
the  same  time  to  two  other  of  her  daughters, 
viz. :  Susan  K.  Osgood  and  Juliana  Osgood,  of 
lots  in  the  *City  of  N.  Y.,  also  in  con-  [*31 
sideration  of  natural  love  and  affection,  were 
given  in  evidence  on  the  part  of  the  defend- 
ants in  that  suit;  that  the  distinct  question  be- 
fore the  jury  on  the  trial  of  that  issue  was, 
whether  the  said  conveyances,  and  especially 
the  conveyances  to  Martha  B.  and  Susan  K., 
were  or  were  not  fraudulent  and  void  as 
against  creditors,  and  especially  the  plaintiffs 
in  that  suit,  creditors  of  the  said  Maria  Os- 
good, deceased;  and  whether  the  said  lots  were 
or  were  not  assets  in  the  hands  of  the  defend- 
ants, or  some  of  them,  parties  to  that  issue  ; 
that  evidence  was  given  on  both  sides  touching 
the  matter;  that  the  contest  between  the  par- 
ties was  whether  the  said  lots  were  or  were  not 
assets;  that  the  judge  who  presided  on  the 
trial  of  that  cause,  in  a  clear  and  decided 
charge,  told  the  jury  that  the  said  three  sev- 
eral conveyances  by  the  said  Maria  Osgood  to 
her  said  three  daughters,  respectively,  were 
fraudulent  and  void  as  against  the  plaintiffs  in 
that  suit,  creditors  of  the  said  Maria  Osgood, 
deceased;  and  that  the  premises  conveyed  to 
the  said  Martha  B.  and  Susan  K. ,  were,  not- 
withstanding the  conveyances,  assets  of  the 
said  Maria  Osgood,  deceased,  in  the  hands  of 
the  said  Edmund  C.  Genet  and  Martha  B.,  his 
wife,  and  the  other  defendants,  parties  to  that 
issue,  by  descent  or  devise;  and  that  the  jury, 
in  conformity  to  such  charge,  found  a  verdict 
for  the  plaintiffs  in  that  cause. 

After  this  evidence  was  given  on  the  part  of 
the  defendant  in  thiscause,  the  presiding  judge 
intimated  his  opinion  that,  unless  the  plaintiff 
could  controvert  the  same,  the  verdict  in  that 
cause,  and  the  judgment  thereon,  was  con- 
clusive upon  the  lessors  here,  as  to  the  validity 
of  the  conveyance  to  Martha  Brandon  Osgood\ 
The  plaintiff's  counsel  offering  no  evidence, 
the  judge  charged  the  jury  that,  if  they  found 
the  facts  to  be  as  they  had  been  testified  to 
them,  in  relation  to  the  inquiry  on  the  former 
trial,  as  to  the  validity  of  the  conveyance  to 
Martha  Brandon  Osgood,  then  the  verdict  in 
the  former  suit,  and  the  judgment  thereon, 
were  conclusive  upon  the  lessors  of  the  plaint 
iff,  and  a  bar  to  a  recovery  in  this  cause.  The 
plaintiff  excepted  to  the  charge,  and  the  jury 
found  a  verdict  for  the  defendant . 

*A  motion  was  now  made  to  set  aside  [*3JJ 
the  verdict.     The  cause  was  argued  by. 

Mews.  S.  P.  Staples  and  D.  B.  Ogden, 
for  the  plaintiffs,  and  by 

Mr.  W.  Slosson.  for  the  defendant. 
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By  the  Court,  Marcy,  J.  It  will  be  neces- 
sary, in  the  first  place,  to  consider  the  nature 
and  effect  of  the  judgment  obtained  by  the 
president  and  directors  of  the  Manhattan  Co., 
against  the  heirs  and  devisees  of  Mrs.  Osgood. 
This  Corporation  prosecuted  Walter  Franklin 
Osgood,  Edmund  C.  Genet  and  Martha  B.,  his 
wife  ;  Samuel  Osgood  and  Juliana,  his  wife  ; 
Susan  K.  Osgood  and  other  defendants,  as  heirs 
and  devisees  of  Maria  Osgood,  deceased.  All 
the  defendants  pleaded  riens  per  descent.  To 
the  plea  of  the  defendants,  not  named  above, 
the  plaintiffs  took  judgment  quando  acciderint; 
and  to  the  plea  of  the  above  named  defendants, 
they  replied  that  they  had  lands,  &c. ,  by  de- 
scent and  devise  from  Mrs.  Osgood,  at  the 
time  of  the  commencement  of  the  suit.  The 
issue  formed  by  this  replication  was  tried  by  a 
jury, who  found  a  verdict  in  favor  of  the  plaint- 
iffs. The  finding  of  thejury,  as  entered  on  the 
record,  is,  that  the  said  Walter,  Martha,  Juliana 
and  Susan,  at  the  time  of  exhibiting  the  bill  of 
the  plaintiffs  against  the  defendants,  had,  and 
each  of  them  had,  divers  lands,  tenements  and 
hereditaments,  by  descent  and  devise  from 
Maria  Osgood,  deceased,  wherewith  they  might 
and  should  have  satisfied  and  paid  the  said 
several  sums  of  money  due  the  plaintiffs  over 
and  above  their  costs  and  charges.  Upon  this 
verdict,  the  plaintiffs  prayed  judgment,  &c., 
to  be  levied  of  the  lands,  &c. ,  which  Walter  F. 
Osgood,  Martha  B.,  the  wife  of  E.  C.  Genet ; 
Juliana,  the  wife  of  Samuel  Osgood,  and  Susan 
K.  Osgood,  and  each  of  them,  had,  at  the  time 
of  exhibiting  the  plaintiffs'  bill  by  descent  or 
devise  from  Maria  Osgood,  deceased  ;  and 
judgment  was  entered  according  to  the  prayer 
of  the  plaintiffs. 

The  execution  on  which  the  sheriff  sold  the 
premises  in  question  was  pursuant  to  the  judg- 
ment. He  was,  by  that  writ,  commanded  to 
raise  the  amount  of  the  judgment  from  the 
lands,  tenements  and  hereditaments,  which 
33*] Martha  B.,  *wife  of  E.  C.  Genet,  and  the 
other  defendants  had  by  descentor  devise  from 
Maria  Osgood,  deceaseu.  He  could  sell  no  other 
lands  than  such  as  they  thus  held,  because  the 
judgment  extended  only  to  these ;  and  if  he 
did  in  fact  sell  others,  the  sale  was  without  au- 
thority, and  without  effect  on  the  title  of  the 
owner. 

Whether  the  premises  in  dispute  were  or 
were  not  lands  descended  from  Mrs.  Osgood  to 
her  heirs,  or  were  devised  by  her,  is  a  matter, 
it  is  said,  which  cannot  now  be  drawn  in  ques- 
tion, because  it  was  distinctly  passed  on  in  the 
former  suit,  and  these  premises  were  found  to 
be  such  lands.  It  is  insisted  that  the  lessors 
here  having  been  defendants  there,  are  con- 
cluded by  the  verdict  and  judgment  in  that 
case.  After  the  judgment  and  proceedings  in 
that  suit  had  been  introduced,  the  circuit  judge 
decided  that  it  was  competent  for  the  defend- 
ant here  to  show,  by  parol  evidence,  that  the 
validity  of  the  deed  of  Mrs.  Osgood  to  her 
daughter,  Martha  B.,  under  which  the  plaint- 
iff derives  title,  was  in  question  in  the  former 
suit.  Under  this  decision,  evidence  was  re- 
ceived to  show,  that  in  the  former  suit  the  va- 
lidity of  this  deed  and  of  two  others  given  by 
Mrs.  O.  to  two  other  daughters  were  in  ques- 
tion, and  that  proof  was  mere  given  to  estab- 
lish their  invalidity;  and  that  the  judge,  on  the 
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trial  of  that  suit,  charged  the  jury  that  the  evi- 
dence proved  the  deeds  to  be  fraudulent  against 
creditors,  and  that  the  jury  found  a  verdict  for 
the  plaintiffs. 

The  defendant  in  this  suit  having  shown 
these  facts  in  relation  to  the  former  suit,  the 
circuit  judge,  on  the  trial  in  this  cause,  called 
on  the  plaintiffs'  counsel  to  contradict  them. 
This  they  could  not  or  did  not  do.  The  judge 
then  decided  that  the  finding  of  the  jury  in 
the  former  suit  was  conclusive  against  the 
right  of  the  plaintiffs  to  the  premises  in  ques- 
tion. The  motion  now  made  for  a  new  trial, 
rests  principally  upon  the  alleged  error  in  this 
decision  of  the  circuit  judge. 

There  is  nothing  upon  the  face  of  the  record 
In  the  former  suit  to  show  that  the  plaintiff  in 
this  suit  is  concluded  by  it.  It  only  appears 
from  that  judgment,  and  the  verdict  rendered 
in  that  suit,  that  the  lessors  of  the  plaintiff, 
with  the  other  defendants  before  named,  had 
lands  by  devise  and  descent  *f  rom  Maria  [*34 
Osgood,  that  were  assets  in  their  hands  liable 
for  her  debts;  but  it  does  not  appear  anywhere 
on  the  record  that  the  premises  in  question 
were  a  part  of  these  lands  so  descended  or  de- 
vised. If,  in  truth,  these  premises  were  the 
lands,  or  any  of  them  which  the  jury  in  the 
former  trial  found  to  be  such  assets,  a  judg- 
ment might  and,  it  is  insisted,  should  have 
been  so  entered  as  to  manifest  that  fact.  Lilly, 
Entries,  504.  As  the  record  is  now  made  up, 
it  affords  no  evidence  as  to  the  lands  which  the 
jury  found  to  have  descended  from  Mrs.  O.  to 
her  heirs  and  devisees.  It  was  not  necessary, 
I  apprehend,  that  it  should  designate  the  lands, 
to  render  the  judgment  binding  on  them.  There 
was  no  more  necessity  to  describe  them  particu- 
larly in  the  record,  to  make  the  judgment  a 
lien  on  them,  than  there  is  to  set  forth  in  the 
record  of  an  ordinary  case  the  defendant's  lands 
in  order  to  have  them  bound  by  a  judgment 
against  him. 

If  a  purchaser  at  a  sale  under  this  judgment 
has  bought  lands  that  were  not  devised,  or  did 
not  descend  to  the  defendants,  he  has  acquired 
no  title  ;  but  if  he  has  bought  such  lands,  he 
can  establish  his  claim  to  them  by  showing  that 
fact.  The  defendant  having  derived  title  to 
the  premises  by  a  sale  under  the  judgment  in 
favor  of  the  Manhattan  Co.,  stands  in  the  re- 
lation of  a  privy,  and  the  record  and  judgment 
in  that  suit  are  as  available  to  him  as  they  could 
be  to  that  company.  4  Conn.,  276  ;  Archb. 
Civil  PL,  400;  Co.  Litt.,  352  a.  It  becomes 
necessary,  then,  to  inquire  what  is  the  effect 
of  this  record  and  judgment,  when  offered  as 
evidence  in  this  suit.  The  rule  upon  this  sub- 
ject, as  laid  down  by  Ch.  J.  De  Grey,  in  the 
case  of  The  Duche**  of  Kingston,  20  State  Tr. , 
collected  by  Howell  and  others,  538,  has  been 
uniformly  acknowledged  since  its  decision  as 
correct,  except,  perhaps,  that  part  of  it  which 
regards  the  conclusiveness  of  a  judgment  when 
offered  as  evidence  under  the  general  issue. 
"The  judgment  of  a  court  of  concurrent  juris- 
diction directly  on  the  point,  is,  as  a  plea,  a 
bar  and  evidence  conclusive  between  the  same 
parties,  upon  the  same  matter,  directly  in  ques- 
tion in  another  court;  and  a  judgment  of  a 
court  of  exclusive  jurisdiction  is  in  like  manner 
conclusive  between  the  same  parties  on  the 
same  matter,  whether  directly  in  point  *or  [*35 

WEND.  3. 


1829 


JACKSON  v.  WOOD. 


coming  collaterally  in  question  for  a  different 
purpose;  but  a  judgment  is  no  evidence  of  a 
matter  which  comes  collaterally  in  question 
merely,  whether  the  court  be  of  concurrent  or 
exclusive  jurisdiction;  nor  is  it  evidence  of  a 
matter  incidentally  cognizable,  nor  of  a  matter 
to  be  inferred  by  argument  from  the  judg- 
ment." Where  the  judgment  pleaded  or  of- 
fered in  evidence  is  in  the  same  court,  its  effect, 
probably,  is  the  same  as  a  judgment  of  a  court 
of  concurrent  jurisdiction.  The  party  is  con- 
cluded only  as  to  those  facts  which  appear  from 
the  record  to  have  been  in  issue.  Ld.  Ellen- 
borough  says,  in  Outram  v.  Morewood,  3  East, 
346  :  "A  recovery  itself,  in  an  action  of  tres- 
pass, is  only  a  bar  to  a  future  recovery  of  dam- 
ages for  the  same  injury;  but  the  estoppel  pre- 
cludes parties  and  privies  from  contending  to 
the  contrary  of  that  point  or  matter  of  fact, 
which  having  been  once  distinctly  put  in  issue 
by  them,  or  by  those  to  whom  they  are  privy 
in  estate  or  law,  has  been,  on  such  issue  joined, 
solemnly  found  against  them."  "  The  judg- 
ment which  is  the  fruit  of  the  action  can  only 
follow  the  nature  of  the  particular  right 
claimed,  or  the  injury  complained  of;"  and  in 
trespass  for  damages  for  an  injury  to  the  pos- 
session, "it  concludes  nothing  upon  the  ulterior 
right  of  possession, much  less  of  property  in  the 
land  (unless  a  question  of  that  kind  be  raised 
by  the  plea  and  a  traverse  thereon) ;  and  does 
not  even  give  him  (the  plaintiff)  the  means  of 
obtaining  that  possession,  for  the  disturbance 
of  which  he  has  obtained  damages. "  Through- 
out the  whole  of  his  very  able  and  elaborate 
opinion  in  this  case,  Ld.  Ellenborough  is  ex- 
ceedingly careful  to  limit  the  conclusiveness  of 
a  former  judgment  to  the  identical  matter  put 
in  issue  by  the  pleadings.  "A  judgment,  there- 
fore," he  says,  "in  each  species  of  action  is  final 
only  for  its  own  proper  purpose  and  object.and 
no  further."  Ld.  Kenyon  ruled,  in  the  case 
of  Sintzenick  v.  Lucas,  1  Esp.  Cas.,  43,  that  in 
order  to  make  a  record  evidence  to  Conclude 
any  matter,  it  should  appear  that  that  matter 
was  in  issue,  and  this  should  appear  from  the 
record  itself;  nor  should  evidence  be  admitted 
that,  under  such  a  record,  a  particular  matter 
came  in  question.  This  opinion  has  the  sanc- 
tion of  an  express  decision  of  this  court.  Manny 
v.  Harris,  2  Johns.,  24.  In  a  case  in  Conn., 
36*]  Oh.  J.  Hosmer  intimates  *an  opinion  that 
an  estoppel  cannot  be  created  by  parol  evidence 
helping  out  a  record.  Smith  v.  Sherwood,  4 
Conn.,  276.  In  that  case,  it  is  decided  that,  in 
order  to  constitute  an  estoppel  by  a  former 
judgment,  the  precise  point  which  is  to  create 
the  estoppel  should  have  been  put  in  issue  and 
decided;  and  that  it  was  so  put  in  issue  and  de- 
cided, should  appear  from  the  record  alone. 
The  same  point  has  been  decided  in  other  cases 
in  that  court.  4  Day,  274,  431.  From  these 
authorities,  and  many  others  which  might  be 
cited,  if  it  was  a  position  which  needed  corrob- 
oration.I  conclude  that  if  the  defendant  could 
have  pleaded  the  former  judgment  as  an  estop- 
pel, and  had  pleaded  it  with  all  allowable  aver- 
ments, his  plea  would  not  have  shown  enough 
to  create  a  bar  to  the  plaintiff's  recovery  ;  be- 
cause it  would  not  have  appeared  from  the  rec- 
ord that  the  fact  now  in  issue  was  in  issue  in 
the  former  suit,  and  directly  decided  therein. 
It  cannot  be  pretended  that,  as  evidence  offered 
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under  the  general  issue  it  can  have  a  greater 
effect  than  when  properly  pleaded. 

The  precise  and  only  issue  in  the  former 
suit  was,  whether  the  lessors  of  the  plaintiff 
and  the  other  defendants  in  that  suit  had  lands, 
&c.,  by  descent  or  devise  from  Maria  Osgood, 
that  were  assets,  to  pay  her  debt*.  That  is 
not  the  issue  in  this  suit.  The  issue  here  is, 
whether  the  lessors  have  a  right  to  the  posses- 
sion of  the  house  and  lot,  now  known  as  No. 
12,  in  Cherry  St.  It  is  said,  and  so  it  certainly 
appears  from  the  parol  evidence,  that  the  les- 
sors' title  to  that  lot  was  in  dispute  in  the  for- 
mer suit ;  but  it  came  in  question,  as  it  will  be 
perceived,  collaterally  ;  and  it  does  not  appear 
that  the  verdict  necessarily  stands  upon  the 
finding  that  the  lessors  had  not  title  to  these 
premises.  Mrs.  O.  had  conveyed  other  lands, 
which,  it  was  contended,  were  conveyed,  as 
well  as  the  lot  for  which  this  suit  is  brought, 
in  fraud  of  her  creditors ;  and  were  also  al- 
leged to  be  held  by  the  defendants  as  devisees 
or  heirs  and,  therefore,  liable  to  be  taken  for 
the  debts  of  the  grantor.  If  it  had  been  con- 
tended in  the  former  suit,  as  it  has  been  here, 
that  Genet  was  &bonafide  purchaser  for  a  valu- 
able consideration,  by  reason  of  his  marriage 
with  the  grantee,  of  the  premises,  and  it  has 
been  conceded  *or  adjudged  that  he  was  [*37 
such  purchaser,  the  verdict  would  not  have 
been  different  from  what  it  was.  Proof  that 
the  conveyance  by  Mrs.  O.  to  her  daughter 
Juliana  or  Susan  was  void  as  against  creditors, 
and  that  neither  of  them  had  alienated  to  bona 
fide  purchasers  for  a  valuable  consideration, 
or  that  Mrs.  O.  died  seised  of  other  real  estate, 
would  have  supported  the  issue  upon  the  rec- 
ord, and  entitled  the  plaintiffs  to  the  same  ver- 
dict which  was  rendered  in  that  case.  So  far, 
then,  from  the  fact  now  in  issue,  or  the  fact 
which  it  is  now  proposed  to  establish  by  the 
record  arid  judgment,  having  been  the  precise 
point  in  issue  in  the  former  suit,  it  was  not 
necessarily  involved  in  that  issue  and.  conse- 
quently, not  necessarily  determined  by  the  de- 
cision in  that  case. 

It  was  not  pretended  at  the  trial,  nor  on  the 
argument,  that  this  case  is  like  one  of  those 
wherein  the  parties  are  precluded  from  again 
litigating  the  same  matter  which  has  been  once 
in  dispute,  and  submitted  to  a  jury,  whatever 
might  have  been  their  decision  upon  it.  It 
will  be  perceived  by  the  judge's  charge  that 
the  lessors  were  not  held  to  be  precluded  be- 
cause their  title  had  been  in  dispute,  nor  even 
because  it  had  been  passed  on  by  the  jury,  but 
because  it  had  been  in  dispute,  passed  on  by 
the  jury,  and  found,  as  it  is  alleged,  invalid 
against  the  creditors  of  Mrs.  O.  It  would  be 
revolting  to  justice  and  common  sense  to  main- 
tain that  the  lessors  are  precluded  from  show- 
ing any  title  to  the  premises  merely  because 
the  plaintiffs  in  the  former  suit  saw  fit  to  at- 
tack that  title,  and  bring  it  into  question,  when 
it  could  be  shown  that  the  attack  was  prob- 
ably unsuccessful.  It  seems  to  be  admitted 
that  before  the  lessors  are  precluded  in  this 
suit  from  showing  title  to  the  premises  by  rea- 
son of  what  took  place  in  the  former  suit,  the 
defendant  here  must  make  it  clear  that  the 
jury  in  that  suit  decided  against  the  validity 
of  the  lessors'  title.  The  issue  sent  down  in 
this  suit  to  be  tried,  which  was  whether  the 
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plaintiff  had.  at  the  time  of  instituting  this 
suit,  a  right  to  the  possession  of  the  premises, 
was  abandoned,  as  it  were,  and  another  one 
raised  on   the  trial,  which  was  whether  the 
deed  of  Mrs.  Osgood  to  one  of  the  lessors  of 
the  plaintiff  had  been  found  by  the  jury,  on 
#8*]  the  trial  in  the  former  *suit,  void  as 
against  the  claims  of  the  plaintiffs  in  that  suit. 
How  was  this  substituted  issue  maintained? 
Not  by  the  record,  because  it  could  not  be  as- 
certained, as  has  been  observed,  by  any  part 
of  it  that  the  title  of  the  lessors  was  involved 
in  that  suit ;  not  by  the  verdict,  for  that  does 
not  appear  to  have  any  reference  to  the  prem- 
ises now  in  controversy.     But  the  parol  evi- 
dence shows  that  the  jury  declared  the  prem- 
ises to  be  lands  descended  to  the  heirs  and 
devisees  of  Mrs.  O.     Is  this  shown  as  a  matter 
of  fact  or  a  matter  of  inference  ?    To  me  it 
appears  to  be  a  matter  of  inference.     The 
plaintiffs  in  the  former  suit  introduced  proof 
to  show  that  the  premises  were  lands  descend- 
ed, and  the  judge  charged  the  jury  that  the 
fact  was  made  out ;  but  that  the  jury  did  find 
them  to  be  such  lands  is  an  inference  —  a 
strong  one,  I  admit,  but  still  an  inference  — 
because  the  verdict,  as  we  have  seen,  is  not 
inconsistent  with,  and  does  not  necessarily  re- 
pel, the  assumption  which  the  lessors  may  in- 
sist on,  that  the  jury  did  not  find  the  premises 
to  be  such  lands.    It  seems  to  me  to  be  correct 
to  say  that  the  title  of  the  lessors  to  the  prem- 
ises was  a  collateral  fact  passed  on  by  the  jury 
in  the  former  suit ;  and  what  their  determina- 
tion upon  that  fact  was  is  to  be  inferred,  by 
argument,  from  the  judgment.     Upon  the  au- 
thority of  the  rule  established  by  Ch.  J.  De 
Grey,  which  is  based  in  good  sense  and  up- 
held by  a  vast  number  of  adjudications,  the 
decision  upon  this  title  in  the  former  suit, 
coming,  as  I  conceive  it  did,  collaterally  in 
question,  the  finding  of  the  jury  therein  being 
a  matter  of  inference,  is  not  conclusive  upon 
the  plaintiff  here.     It  is  to  be  borne  in  mind 
that  it  is  not  the  precise  adjudication  in  the 
former  suit  that  is  offered   to  conclude  the 
plaintiff's  right  here,  but  one  of  the  alleged 
grounds  of  that  adjudication.    Although  the 
adjudication  is  certain,  the  grounds  are  not 
so ;  and  it  is  well  observed  by  Starkie  (Treat- 
ise on  Ev.,  1st  vol.,  202)  "that  a  particular 
ground  can  never  be  inferred  and  relied  upon, 
especially  where  its  effect  is  to  be  conclusive." 
To  ascertain  that  anything  was  determined  in 
the  former  suit  touching  the  issue  here,  that 
decision  must  be  decomposed,  and  the  mate- 
rials of  which  it  is  made  proved  by  parol  evi- 
dence ;  and  even  after  this  is  done  we  are  still 
39*]  without  certainty  *that  the  matter  now 
in  dispute  is  a  part  of  these  materials.     We 
can  only  infer  that  it  was,  and  this  inference 
is  founded  upon  the  sufficiency  of  the  proof 
and  the  direction  of  the  judge  to  the  jury  so  to 
consider  it,  to  have  made  it  one  of  the  grounds. 
But  what  is  the  sufficiency  of  that  proof,  if 
the  position  now  contended  for  by  the  plaint- 
iff is  to  be  sustained,  that  Genet  is  a  bona  fide 
purchaser  for  a  valuable  consideration,  by  rea- 
son of  his  marriage  with  Martha  B.  Osgood  ? 
The  character  of  the  inference  does  not  vary 
the  application  of  the  principle  of  law.   Wheth- 
er it  be  certain  or  dubious,  it  is  equally  incon- 
clusive upon  the  plaintiff's  rights. 


To  make  the  judgment  in  the  former  suit 
conclusive  against  the  title  of  the  plaintiff 
here,  would  be,  in  my  opinion,  not  only 
against  the  principle  which  declares  that  the 
parties  are  not  concluded  by  what  has  been 
collaterally  decided  in  a  former  suit,  but  against 
that  which  denies  conclusiveness  to  anything 
that  is  a  matter  of  inference  from  the  former 
judgment.  The  case  of  Ryer  v.  Atwater,  4 
Day,  431,  contains  an  adjudication  in  confirm- 
ation of  the  principles  before  stated.  The 
plaintiff  in  that  case  prosecuted  the  defendants 
for  an  assault  and  battery.  They  pleaded  the 
general  issue,  and  on  the  trial  stated,  as  matter 
of  justification,  insulting  language  and  the  de- 
struction of  the  property  of  one  of  the  defend- 
ants by  the  plaintiff.  They  offered  to  prove 
the  destruction  of  the  property  by  the  verdict 
against  the  plaintiff  at  the  suit  of  one  of  the 
defendants  for  the  property  destroyed,  and  it 
was  declared  inadmissible.  This  decision  was 
sustained  by  the  Supreme  Court  of  Errors  of 
Conn.,  on  the  ground  that  the  same  points 
were  not  in  issue  in  the  two  suits.  Swift,  J. , 
observes,  that  "It  is  true  there  is  one  fact 
which  is  the  same  in  both  ;  that  is,  the  destruc- 
tion of  the  property.  When  there  are  several 
distinct  facts  which  constitute  the  points  con- 
tested between  the  parties,  no  authority  can  be 
found  that  will  warrant  the  admission  of  a  ver- 
dict as  evidence  to  prove  one  of  several  facts 
put  in  issue.  This  distinction  is  founded  in 
reason  ;  for  where  the  facts  are  different,  the 
same  points  cannot  be  in  issue. "  For  a  much 
stronger  reason,  a  verdict,  resting  on  several 
facts  coming  collaterally  in  issue,  should  not 
be  received  as  conclusive  in  *a  suit  in-  [*4O 
volving  in  its  issue  one  of  these  collateral  facts. 
If,  from  the  situation  of  the  lessors  in  the 
former  suit,  they  were  deprived  of  any  of  the 
usual  means  of  establishing  their  title  ;  or  of 
correcting  the  errors  of  the  judge  or  jury  in 
relation' to  it,  they  ought  not  to  be  concluded 
by  the  judgment  in  that  suit.  This,  I  appre- 
hend, was  their  situation.  Suppose  the  jury 
in  the  former  suit  had  found,  contrary  to  the 
weight  of  evidence,  that  Genet  had  no  title  to 
the  premises ;  could  he  have  corrected  that 
error?  If  he  had  moved  to  set  aside  the  ver- 
dict,' he  would  have  failed ;  for  the  verdict 
would  have  rested  upon  the  evidence  given  as 
to  the  two  other  lots.  To  resist  the  motion 
successfully,  it  would  have  been  sufficient  to 
say  that  it  appears  satisfactorily  that  the  deeds 
of  Mrs.  O.  to  her  daughters  Juliana  and  Susan 
were  void  against  the  plaintiffs  as  creditors  ; 
and  there  is  no  proof  that  either  of  the  lots  con- 
veyed to  them  had  been  alienated  to  bona  fide 
purchasers  for  a  valuable  consideration.  The 
defendants,  Juliana  and  Susan,  therefore,  took 
these  lots  as  heirs  and  devisees  of  Mrs.  O. ;  and 
this  is  the  verdict  of  the  jury.  If  the  judge 
had  erred,  as  it  is  now  insisted  he  did  on  the 
former  trial,  in  instructing  the  jury  that  Ge- 
net had  no  valid  title  to  the  premises  as  against 
the  creditors  of  Mrs.  O.,  could  the  lessors  have 
relieved  themselves,  in  that  suit,  from  the  con- 
sequences of  this  misdirection?  The  answer 
which  would  probably  have  been  given  on  the 
application  for  a  new  trial,  and  which  might 
have  been  received  by  the  court,  would  have 
been,  that  the  verdict  was  sustained  by  the 
evidence  in  relation  to  the  lots  conveyed  to 

WEND.  3. 


1829 


VAN  STEENBEKOH  v.  BIGELOW. 


40 


'.Susan  K.  and  Juliana  Osgood  ;  and  if  a  new 
trial  was  granted  for  the  purpose  of  correcting 
the  error  of  the  judge  in  relation  to  Genet's 
title  to  the  premises,  and  it  was  corrected,  the 
verdict  would  be  the  same.  A  new  trial  would, 
therefore,  be  a  useless  and  expensive  ceremony. 
3  Johns.,  526  ;  10  Id.,  447. 

There  is  another  ground  of  objection  to  the 
judge's  charge  in  this  case  ;  which  is,  that  no 
record,  judgment  or  verdict  can  be  conclusive 
when  offered  as  evidence  to  prove  an  issue  of 
fact.  It  is  said  to  be  but  evidence,  and  must 
go  to  the  jury  with  all  the  other  evidence  of- 
fered by  the  parties  to  prove  the  issue  joined  ; 
and  the  jury  may  find  their  verdict  against  the 
41*]  facts  proved  by  *such  judgment,  record 
or  verdict.  The  jury  are  bound  by  estoppel, 
unless  the  party  leaves  the  fact  at  large  by  the 
pleadings.  If  it  is  so  left,  the  jury  may  find 
against  what,  if  pleaded  as  an  estoppel,  would 
be  conclusive.  1  Salk.,  276.  In  the  case  of 
Outram  v.  Morewood,  before  cited,  Ld.  Ellen- 
borough  says:  "  The  plea  would  be  conclusive 
that  at  the  time  of  pleading  the  plea,  the  soil 
and  freehold  were  in  the  defendant ;  and  if 
properly  pleaded  by  way  of  estoppel,  it  would 
estop  the  plaintiff,  against  whom  it  was  found, 
from  again  alleging  the  contrary.  But  if  not 
brought  forward  by  plea  as  an  estoppel,  but 
only  offered  in  evidence,  it  would  be  material 
evidence  indeed,  that  the  right  of  freehold  was 
at  the  time  as  found,  but  not  conclusive  be- 
tween the  parties  as  an  estoppel  would  be."  In 
the  case  of  Vought  v.  Winch,  2  Barn.  &  A., 
662,  it  was  decided  by  the  King's  Bench  that 
a  former  judgment,  which  if  pleaded  would 
be  a  bar,  is  not  conclusive  when  offered  in  evi- 
dence under  the  general  issue ;  and  that  a  sec- 
ond jury  may  decide  against  the  verdict  of  the 
first.  Holroyd,  J.,'B&yR  that  "when  the  evi- 
dence of  a  former  judgment  is  offered  under 
the  general  issue,  the  jury  are  to  try,  not 
whether  there  was  a  former  action  for  the  same 
cause,  but  whether  the  plaintiff  has  such  a 
ground  of  action  as  he  has  alleged  in  his  pres- 
ent declaration.  When  it  is  put  to  the  jury  to 
find  what  the  fact  was,  it  is  inconsistent  with 
the  issue  joined,  for  the  defendant  to  say  that 
the  jury  are  estopped  from  going  into  the  in- 
quiry." It  is  to  be  observed  that  in  these  cases 
the  defendants  might  have  pleaded  what  they 
offered  as  evidence  ;  but  in  the  present  case, 
the  usual  course  of  pleading  did  not  allow  the 
defendant  to  present  by  a  plea  what  he  offered 
in  evidence  as  conclusive  :  but  it  does  not  seem 
very  reasonable  that  this  circumstance  should 
vary  the  effect  of  the  evidence  when  offered 
under  the  general  issue. 

There  is  some  diversity  of  opinion  as  to  the 
soundness  of  the  distinction  taken  in  these 
cases  ;  and  we  are  not  called  on  in  this  case  ex- 
pressly to  adopt  or  reject  it,  because  the  other 
objections  to  the  charge  dispose  of  this  motion 
for  a  new  trial. 

I  consider  the  law  as  settled,  that  the  revers- 
al of  the  judgment  under  which  the  defendant 
42*]  holds  the  premises  subsequent  *to  the 
sale,  does  not  impair  his  title  acquired  by  that 
sale.  Manning's  case,  8  Co.,  191;  Woodcock  v. 
Bennet,  1  Cow.  734. 

I  think  the  circuit  judge  erred  in  deciding 
that  the  judgment  and  proceedings  in  the  cause 
of  the  President  and  Directors  of  the  Manhat- 
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tan  Company  against  the  heirs  and  devisees  of 
Mrs.  Osgood  were  conclusive  upon  the  rights 
of  the  plaintiff  in  this  suit,  and  that  there  ought, 
therefore,  to  be  a  new  trial. 

Reversed— 8  Wend.,  9. 
See— 18  Wend.,  108,  117. 

Cited  in-8  Wend.,  17  ;  10  Wend..  83:  12  Wend..  403; 

wend.,  100;  5Lan8.,228;  3  Barb..  173:   37  Barb., 

8  ;  42  Barb.,  663:  14  Abb.,  Pr..  421 ;  24  How.  U.  8., 

579;  48Ind.,  408;   71  111.,  514;  25  Am.  Dec.,  541;  35 


VAN  STEENBERGH  v.  BIGELOW. 

Under  the  "Act  Relative  to  Turnpike  Companies" 
Two  Only  of  the  Appraisers  may  Act — All  need 
not  Meet — Inquisition  by  Appraisers  Conclusive 
as  to  Facts  Stated— Where  They  Appear  to 
Have  had  Jurisdiction — Their  Proceedings, not 
Inquired  Into  Collaterally — Pleading. 

Under  the  "Act  Relative  to  Turnpike  Companies," 
two  only  of  the  appraisers  appointed  to  assess  the 
damages  of  the  owners  of  land  over  which  the  road 
is  laid,  have  power  to  perform  the  duties  specified 
by  the  Act ;  and  it  is  not  necessary  that  all  should 
meet,  view  the  premises,  and  make  inquiry. 

An  inquisition  made  by  appraisers,  under  this 
Act,  is  conclusive  as  to  the  facts  stated  in  it  relat- 
ing to  their  own  proceedings  :  and  if  enough  ap- 
pears showing  they  had  jurisdiction  of  the  subject- 
matter,  the  court  will  not  collaterally,  in  an  action 
of  trespass  wherein  it  is  alleged  that  the  proceedings 
of  the  appraisers  are  irregular,  inquire  into  the  reg- 
ularity of  such  proceedings ;  the  party  must  seek 
his  remedy  by  certiorari. 

Nor  in  such  action  is  evidence  admissible,  that 
one  of  the  appraisers  has  not  the  qualification  re- 

§uired  by  the  Act,  to  wit :  that  he  is  a  freeholder, 
uch  error,  if  any,  must  also  be  corrected  by  certi- 
orari. 

The  2d  section  of  the  Act,  "  for  the  More  Easy 
Pleading  in  Certain  Suits,"  allows  any  matter  to  be 
given  in  evidence,  which,  if  specially  pleaded.would 
be  a  defense  to  the  action ;  but  not  matter  which 
would  be  no  defense,  though  specially  pleaded. 

Citations— 1  R.  L.,  155,  230;  7  Cow.,  526. 

fPHIS  was  an  action  of  trespass,  tried  at  the 
1  Ulster  Circuit,  in  Apr.,  1828,  before  the 
Hon.  James  Emott,  one  of  the  Circuit  J». 

The  action  was  brought  for  the  recovery  of 
damages  for  the  taking  and  appropriating  of 
lands  of  the  plaintiff  for  the  use  of  the  Bristol 
Turnpike  Company,  the  defendant  acting  as 
the  agent  of  the  Company  ;  the  plaintiff  insist- 
ing that  the  Company  had  not  entitled  them- 
selves, by  complying  with  the  requirements  of 
the  Statute  Relative  to  Turnpike  Companies, 
1  R.  L.,  230,  to  take  and  appropriate  his  land. 

The  declaration  contained  the  common  count 
for  trespass  quare  claitsum  fregit,  and  also  a 
count  for  trespass  de  bonis  asportatis.  The  de- 
fendant pleaded  the  general  issue,  and  a  spe- 
cial plea  of  justification  under  an  Act  of  the 
Legislature  incorporating  the  Bristol  Turnpike 
Co.  The  plaintiff  replied  de  injuria  suapropria. 

The  plaintiff  proved,  that  by  the  direction  of 
the  defendant,  a  turnpike  road  was  made  and 
constructed  over  his  land,  and  showed  dam- 
age to  a  considerable  amount. 

*The  defendant  read  in  evidence  the  [*43 
Act  of  the  Legislature  set  forth  in  bis  plea;  the 
appointment  of  commissioners  to  lay  out  the 
road  ;  &  map  of  the  road  made  under  their  di- 
rection; the  appointment  of  inspectors;  and  a 
license  to  erect  a  turnpike  gate.  He  also  read 
in  evidence  an  appointment  by  the  first  judge 
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ot Ulster  Co.,  of  William  Pine,  Theron  Skee 
and  James  G.  Wilson,  as  appraisers,  and  an  in 
quisition  by  Pine  and  Wilson,  two  of  the  ap 
praisers  (with  their  oaths  annexed),  of  the 
assessment  of  damages  to  the  owners  of  lands 
taken  and  appropriated  for  the  road;  from 
which  appeared  that  the  sum  of  $75  was  as 
sessed  to  the  plaintiff.  The  inquisition  statec 
the  appointment  of  the  appraisers,  the  taking 
by  them  of  the  oath  prescribed  by  the  statute 
the  view  by  them  of  the  premises,  and  thai 
having  ascertained  the  damages,  they  make  an 
inquisition,  "  under  the  hands  and  seals  of  us 
two  of  the  said  appraisers."  The  defendant 
then  proved,  that  previous  to  the  opening  of 
the  road,  the  sum  assessed  to  the  plaintiff  was 
tendered  to  him  by  the  secretary  of  the  Com 
pany. 

The  plaintiff  insisted  that  the  inquisition  was 
void,  because  only  two  of  the  appraisers  hac 
acted  in  the  premises.  The  presiding  judge  ex- 
pressed his  opinion  that  the  evidence  given  by 
the  defendant  constituted  a  defense  to  the  ac 
tion;  that  the  objection  to  the  regularity  of  the 
proceedings,  if  well  founded  upon  a  direct  pro- 
ceeding to  try  their  validity,  could  not  then  be 
urged;  but,  at  the  request  of  the  plaintiff,  he 
reserved  the  point  for  the  opinion  of  this  court. 
The  plaintiff  then  offered  to  prove  that  Wilson, 
one  of  the  acting  appraisers,  was  not  a  free- 
holder at  the  time  of  his  appointment;  which 
evidence  the  judge  refused  to  receive.  Where- 
upon, under  the  point  reserved,  the  plaintiff 
submitted  to  a  nonsuit,  with  leave  to  move  this 
court  to  set  it  aside. 

Messrs.  Romeyn  and  Sudam,  for  plaintiff. 
The  inquisition  was  irregular  and  void,  only 
two  of  the  three  appraisers  nominated  having 
acted  in  the  premises.  Each  of  the  appraisers 
should  have  acted.  The  Statute  Relative  to 
Turnpike  Companies,  1  R.  L.,  230,  sec.  3,  pre- 
scribes that  each  of  them  shall,  before  he  pro- 
ceeds to  execute  the  trusts  reposed  in  him,  take 
44*]  and  *subscribe  an  oath,  &c. ;  and  then  di- 
rects that  the  said  appraisers  shall  proceed  to 
view  the  premises,  &c.  It  was  not  shown,  on 
the  trial,  that  the  third  appraiser  was  sworn; 
that  he  took  any  part  in,  or  even  had  notice  of 
the  proceedings.  Admitting  that  a  majority 
of  the  appraisers,  when  assembled,  might  have 
overruled  the  third,  and  that  the  finding  of  two 
would  have  been  a  compliance  with  the  stat- 
ute.it  not  having  been  shown  that  the  third  ap- 
praiser took  any  part  in  the  proceedings,  the 
inquisition  ought  to  be  adjudged  void.  1  Bos. 
&  P.,  226;  6  Johns.,  39;  1  Johns.  Cas.,  334;  1 
Cow.,  238;  7  Cow.,  526;  2  Bos.  &  P.,  35;  3 
Cai.,  180;  8  Johns.,  54. 

The  validity  of  the  inquisition  was  inquir- 
able  into  in  this  action.  19  Johns.,  39;  15  Id., 
152;  4  Cow.,  196;  2  Wils.,  382;  Cowp.,  640;  16 
Johns.,  8;  8  T.R.,  424;  13  Johns., 424;  1  H.  El, 
68;  1  Stark.  Ev.,226,n.l;  2 Phil.  Ev.,  251.  And 
it  was  competent  for  the  plaintiff  to  show  that 
one  of  the  appraisers  had  not  the  qualifications 
prescribed  by  the  statute.  4  Cow.,  190;  7  Cow  , 
530  n.  a. 

The  statute  for  the  more  easy  pleading  in 
certain  suits,  in  cases  like  this,  permits  "the 
whole  matter  to  be  given  in  evidence"  under 
general  pleadings.  1  R.  L.,  155,  sec.  2. 

Mr.  C.  H.  Rugglea,  for  defendant.  The 
inquisition  of  the  appraisers,  being  a  judicial 
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proceeding,  is  prima  facie  evidence  at  least  of 
the  facts  contained  in  it.  It  sets  forth  the 
appointment  of  three  appraisers  ;  that  they 
took  and  subscribed  the  oath  required;  that 
they  proceeded  to  view  the  premises;  and  that 
having  ascertained  the  damages,  &c.,  they 
make  an  inquisition  under  the  hands  and  seals 
of  two  of  them.  It  is  not  denied  that  the  facts 
stated  in  the  inquisition  might  have  been  con- 
troverted; but  that  was  not  attempted  at  the 
trial.  The  plaintiff  assumes  that  the  third  ap- 
praiser was  not  sworn  ;  the  inquisition  aver* 
the  contrary.  16  East,  20;  8  Johns.,  50;  19- 
Id.,  39. 

But  if  it  may  be  inferred  that  but  two  of  the 
appraisers  acted  in  the  premises,  it  is  insisted 
that  it  was  not  necessary,  under  the  provisions 
of  this  statute,  that  all  should  join.  The  Act 
authorizes  the  appraisers,  or  any  two  of  them, 
to  name  a  *day  for  meeting  on  the  land,  [*45 
and  perform  the  duties  required  of  them. 
The  subsequent  provision,  requiring  the  ap- 
praisers to  be  sworn,  is  satisfied  by  those  tak- 
ing the  oath  who  do  act.  The  phraseology  of 
this  statute  is  different  from  those  under  which 
the  adjudications  have  been  had,  cited  by  the- 
other  side. 

Allowing  the  proceedings  to  be  subject  to  re- 
versal on  certiorari,  still,  being  regular  on  their 
face,  all  persons  acting  under  them,  until  re- 
versal, are  protected  by  them.  7  Johns.,  549. 
If  the  defendant  is  a  trespasser,  every  person 
traveling  the  road  is  a  trespasser.  The  fact  of 
the  appraiser  not  being  a  freeholder,  could  not 
be  shown  in  the  manner  attempted;  it  could  be 
inquired  of  by  certiorari  issued  to  the  officer 
making  the  appointment.  The  acts  of  officers 
de  facto  are  valid  as  respects  the  public  and  the 
rights  of  third  persons.  9  Johns.,  135.  The 
remedy  afforded  by  a  certiorari  here,  not  ob- 
tained by  that  writ  in  England,  furnishes  a 
substantial  reason,  which  does  not  exist  there, 
why  a  judicial  proceeding  like  that  under  con- 
sideration should  not  be  inquired  into  collat- 
terally.  In  England  the  certiorari  goes  only  to- 
the  form  of  the  record,  or  the  fact  stated  in  it; 
2  Salk.,  492;  here  not  only  the  record,  but  the 
whole  facts  of  the  case  are  returned,  and  the 
court  pronounce  the  law — as  in  the  case  of  a 
certiorari  to  a  court  of  sessions  to  remove  an 
order  under  the  Poor  Act,  2  Cow.,  575,  or  the 
Bastardy  Act,  3  Johns.,  23,  26.  So,  to  remove 
the  proceedings  relative  to  an  adjudication  un- 
der the  Highway  Act,  1  Cow.,  23,  or  the  Stat- 
ute of  1820  Relative  to  Landlords  and  Tenants. 
Our  courts  look  beyond  the  record,  and  if  they 
find  a  radical  defect  in  the  proceedings,  or  dis- 
over  a  mistake  of  the  law,  they  reverse.  This 
adaptation  of  the  writ  of  certiorari,  rendering  it 
so  much  more  beneficial,  should  have  an  inilu- 
:nce  on  these  questions  when  arising  collater- 
ally. 

By  the  Court,  Savage,  Ch.  J.  By  the  3d 
section  of  the  Act  Relative  to  Turnpike  Com- 
panies, 1  R.  L.,  230,  all  turnpike  roads  are  to- 

laid  out  by  commissioners  to  be  appointed 
jy  *the  Governor.  The  President  and  [*46 
Directors  of  the  Company  may  agree  with  the 
owners  of  the  lands  over  which  the  road  is  laid 
as  to  compensation  for  the  same.  If  they  can- 
not agree,  application  must  be  made  to  one  of 
the  judges  of  the  Court  of  C.  P.  of  the  county 
where  such  land  is  situated,  whose  duty  it  is  to 
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appoint  three  appraisers  being  freeholders  of  the 
county.  The  Act  then  proceeds:  "And  it  shall 
be  the  duty  of  the  said  President  and  Directors 
to  give  notice  to  the  said  appraisers  of  their 
appointment,  who,  or  any  two  of  them,  shall 
thereupon  name  a  day  for  meeting  on  the  land, 
and  perform  the  duties  required  by  this  Act," 
&c.  The  President  and  Directors  are  also  to  give 
notice  to  the  owner  of  the  time  and  place  of  the 
meeting  of  the  appraisers.  "And  further,  each 
of  the  said  appraisers  shall,  before  he  proceeds 
to  execute  the  trusts  reposed  in  him  by  this 
Act,  take  and  subscribe  an  oath  or  affirmation 
iu  writing,"  &c.  The  appraisers  shall  make  an 
appraisal,  and  upon  payment  of  the  amount, 
the  Company  may  enter  upon  the  lands. 

The  judge  was  certainly  right  in  rejecting 
the  proof  that  one  of  the  appraisers  was  not  a 
freeholder.  Whether  the  appraisers  were  free- 
holders or  not, was  not  inquirable  into  collater- 
ally. Their  appointment  had  been  made  by  an 
officer  whose  duty  it  was  to  have  appointed 
freeholders  and  no  other.  If  he  erred  in  that 
particular,  the  appointment  might  have  been 
examined  in  this  court  on  certiorari,  and  if  il- 
legally made,  would  have  been  set  aside.  The 
Statute,  1  R.  L.,  155  which,  in  certain  actions, 
allows  the  whole  matter  to  be  given  in  evidence 
on  general  pleadings,  cannot  be  construed  to 
mean  that  any  matter  whatsoever  may  be  given 
in  evidence.  The  object  of  the  statute  was  only 
to  relieve  parties  from  intricate  special  plead- 
ing, and  not  to  allow  matter  to  be  given  in  evi- 
dence which,  if  specially  pleaded,  would  not 
be  a  defense. 

The  whole  defense  rests  upon  the  construc- 
tion to  be  given  to  the  .3d  section  of  the  Act 
Relative  to  Turnpike  Companies.  The  general 
principle  is  too  well  established  to  be  contro- 
verted that  where  three  or  more  persons  are 
47*]  appointed  to  do  any  ^particular  act,  if  it 
be  a  matter  of  private  concern,  and  no  por- 
vision  is  made  that  a  less  number  than  the 
whole  shall  act  conclusively,  then  all  must  join; 
but  in  matters  of  public  concern,  a  majority 
have  power  to  decide,  provided  all  act  upon 
the  matter.  Thus,  commissioners  of  highways 
must  all  unite  in  consultation,  but  a  majority 
may  decide.  So,  a  majority  of  referees  may 
make  a  report,  provided  all  have  heard  the 
cause.  But  in  neither  of  these  cases  have  two 
a  right  to  act  alone,  without  the  third,  though 
they  may  overrule  him.  The  same  rule  has 
been  applied  to  canal  appraisers,  and  is  appli- 
cable to  this  case,  unless  the  statute  has  ex- 
cluded it.  The  statute  directs  that  the  Presi- 
dent and  Directors  shall  give  notice  to  the  ap- 
praisers of  their  appointment.who,  or  any  two 
of  them,  shall  thereupon  name  a  day  for  meet- 
ing on  the  land  and  perform  the  duties  re- 
quired of  them.  Had  the  words  "or  any  two 
of  them"  been  omitted,  it  would  have  been  nec- 
essary to  have  shown  that  all  the  appraisers 
met  and  consulted  together;  but  two  of  them 
in  that  case  might  have  made  a  valid  appraise- 
ment, although  the  third  had  expressly  dis- 
sented. 7  Cow.,  526.  The  Legislature,  I  pre- 
sume, intended  by  the  phraseology  "or  any  two 
of  them,  to  confer  upon  the  majority  the  pow- 
ers which,  in  ordinary  cases,  would  have  de- 
volved upon  the  whole,  without  those  words. 
This  seems  to  me  the  true  construction  of  the 
Act.  Any  two  of  the  appraisers,  most  clearly, 
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may  name  a  day  of  meeting  on  the  land;  and, 
as  I  read  the  statute  any  two  of  them  shall  per- 
form the  duties  required  of  them  by  this  Act. 

The  inquisition  made  by  the  two  appraisers 
must  be  taken  as  conclusive,  certainly  so  far 
as  it  states  their  own  proceedings.  It  states  the 
appointment  by  the  judge,  which  was  not  nec- 
essary to  have  been  stated.  It  does  not  state  a 
notice  to  the  appraisers,  but  it  states  that  the 
appraisers,  on  the  day  of  their  appointment, 
named  a  day  for  meeting  on  the  land.  Notice, 
therefore,  may  well  be  presumed,  particularly 
as  the  object  of  the  notice  was  accomplished 
by  bringing  together  the  appraisers  and  pro- 
curing the  designation  of  a  day  for  meeting 
upon  the  land.  The  inquisition  speaks  of  the 
appraisers  throughout  as  if  all  were  [*48 
present ;  though  it  appears  that  but  two  took 
the  oath  required  before  proceeding  to  execute 
the  trust.  It  seems  to  me  that  two  had  author- 
ity expressly  given  them  by  the  Act  to  perform 
the  duties  designated. 

By  the  inquisition,  the  proceedings  appear 
to  have  been  regular;  but  if  they  were  not,  so 
long  as  a  valid  appraisement  appears,  we  will 
not  inquire  collaterally  into  the  proceedings  of 
the  appraisers.  Enough  is  shown  to  cive  them 
jurisdiction.  The  inquisition  is  on  file,  and  a 
matter  of  record.  If  incorrect,  it  might  have 
been  set  aside  on  certiorari. 

I  am  of  opinion,  therefore,  that  the  motion  to 
set  aside  t/ie  nonsuit  should  be  denied. 

Cited  in— 8  Wend.,  17 ;  5  N.  Y.,  440  ;  8  N.  Y.,  68 ;  29 
N.  Y.,  108;  81  N.  Y.,  168;  6  Hun,  344;  6  Barb.,  610,  625; 
11  Barb.,  456 ;  8  Daly,  109 ;  3  Wall.,  405 : 13  Minn.,  132. 


THE  SUPERVISORS  OF  THE   COUNTY 
OF  ALLEGANY 

v. 
VAN  CAMPEN  ET  AL. 

Bond  of  Treasurer  of  County —  Valid,  though  Ir- 
regular in  Form — Pleading — To  a  Charge  of 
Embezzlement,  Plea  that  Treasurer  had  not 
Been  Requested  to  Pay  Oter,  is  Had — Demand, 
not  Necessary. 

A  bond  given  by  a  treasurer  of  a  county  that  he 
"shall  well,  truly,  and  faithfully  execute  and  per- 
form the  duties  of  Treasurer  of  said  county  accord- 
ing  to  law,"  is  good,  although  not  in  the  form  pre- 
scribed by  statute. 

If  the  variance  were  material,  it  seems  it  could 
not  be  taken  advantage  of  by  plea. 

To  a  breach  assigned  that  a  treasurer  of  a  county 
had  wrongfully  and  fraudulently  embezzled  the 
public  money  and  converted  it  to  his  own  use,  a 
plea  that  the  Treasurer  had  not  been  requested  by 
the  supervisors,or  by  any  person  authorized  to  make 
such  request,  to  pay  over  the  money,  is  not  good  ; 
a  defendant  in  such  case  having  no  right  to  require 
that  a  demand  should  be  made  previous  to  suit. 

A  plea  that  a  treasurer  was  not  requested  before 
suit  brought  to  pay  over  the  moneys  iu  his  hands,. 
In  answer  to  a  breach  that  he  refused  to  pay.  al 
though  particularly  requested  so  to  do,  is  bad  if  it 
concludes  with  a  verification. 

The  addition  to  such  plea  that  the  Treasurer  had 
not  been  called  upon  to  account,  is  bad  also  for  du- 
plicity. 

Citations-2  R.  L.,  139,  sec.  6 ;  1  R.  L.,  433.  sec.  18 ; 
8  Johns.,  96. 

HK.MURRER  to  pleas.  The  declaration  is  in 
J./  debt  on  a  bond  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  treasurer  of  the 
County  of  Allegany  by  Van  Campen.  Van 
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Campen  and  six  of  his  sureties  united  in 
the  defense,  and  appeared  by  one  attorney  ; 
two  of  the  remaining  sureties, there  being  eight 
in  the  whole,  appeared  and  defended  by  an- 
other attorney.  Each  set  of  defendants  pleaded 
fourteen  pleas.  The  pleas  of  each,  however, 
were  the  same  in  form  and  substance.  The 
•49*]*plaintiffs,  in  their  declaration,  after  set- 
ting forth  the  bond  and  condition,  assigned 
three  breaches.  The  condition,  as  set  forth,  is 
in  these  words  ;  "  If  the  above  bounden  Moses 
Van  Campen,  appointed  by  the  supervisors  as 
Treasurer  of  the  County  of  Allegany,  shall 
well,  truly  and  faithfully  execute  and  perform 
the  duties  of  Treasurer  of  said  county  accord- 
ing to  law,  then  this  obligation  to  be  void  and 
of  no  effect,  otherwise,"  &c.  The  breaches  as- 
signed are  :  1.  That  Van  Campen,  as  such 
Treasurer,  received  divers  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  $3,000, 
raised  in  the  County  of  Allegany  for  defray- 
ing the  public  and  necessary  charges  thereof, 
and  wrongfully  and  fraudulently  embezzled 
and  converted  the  same  to  his  own  use.  2  That 
Van  Campen,  as  such  Treasurer,  accounted 
with  the  plaintiffs  of  and  concerning  divers 
sums  of  money  raised  in  the  said  county  for 
defraying  the  public  and  necessary  charges 
thereof,  and  which  had  come  to  his  hands  as 
such  Treasurer  and  on  such  accounting  was 
found  to  be  in  arrears  and  indebted  to  the 
plaintiffs  in  the  further  sum  of  $3,000,  yet  not 
regarding  his  duty,  &c. ,  afterwards  wholly  and 
absolutely  refused  to  pay  over  the  same  to  the 
said  plaintiffs, or  their  order,  although  particu- 
larly requested  so  to  do.  3.  That  Van  Camp- 
en,  as  such  Treasurer,  received,  &c.,  $3,000, 
yet,  not  regarding  his  duty,  wholly  and  abso- 
lutely refused  to  pay  over  to  the  plaintiffs,  or 
to  their  written  orders,  the  said  sum,  although 
particularly  requested  so  to  do. 

The  defendants  pleaded  :  1.  Nonestfactum. 
not  conformable  to  the  statute  and,  therefore, 
2.  That  the  bond  executed  by  the  defendants  is 
void.  3.  (being  the  fifth  plea  to  the  first  breach) 
That  Van  Campen  was  not  requested  by  the 
supervisors,  nor  by  any  other  person  author- 
ized to  make  such  request,  to  pay  over  the 
money  in  the  said  breach  mentioned,  conclud- 
ing with  a  verification  and  prayer  of  judgment. 
4.  (being  the  second  plea  to  the  second  breach) 
That  Van  Campen  never  was,  before  the  com- 
mencement of  thesuit.called  upon  or  requested 
by  the  said  supervisors,  nor  by  any  person  by 
them  legally  authorized,  to  pay  over,  &c.  5. 
5O*]*(being  the  third  plea  to  the  third  breach) 
That  Van  Campen  had  not  been  requested  by 
the  supervisors,  or  by  any  person  authorized 
to  make  such  request,  to  pay  over,  &c. ;  nor 
had  he  been  called  upon  or  requested  by  the 
said  supervisors  to  render  an  account  of  the 
said  money  ;  both  the  last  pleas  concluding 
with  a  verification. 

To  the  four  last  pleas  the  plaintiffs  demur- 
red :  generally  to  the  second  and  third  pleas, 
and  specially  to  the  fourth  and  fifth  pleas  as 
above  classed.  The  special  causes  assigned 
are,  that  the  pleas  conclude  with  a  verification, 
and  that  the  last  plea  is  double.  The  defend- 
ants joined  in  demurrer.  Issues  of  fact  were 
joined  upon  all  the  other  pleas. 

Mr.  S.  A.  Foot,  for  plaintiffs.  The  second 
plea  is  bad.  It  presents  a  question  of  law,  not 
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of  fact ;  whether  there  be  a  variance  between 
the  bond  as  set  forth  in  the  declaration,  and 
the  form  prescribed  by  the  statute,  is  not  an 
issuable  fact  which  can  be  the  subject  of  a  plea. 
The  fifth  plea  to  the  first  breach  is  also  bad. 
That  breach  alleges  that  Van  Campen  wrong- 
fully and  (fraudulently  embezzled  and  con- 
verted to  his  use  the  moneys  of  the  county.  A 
plea  that  the  defendant  was  not  requested  to 
pay  over  money  thus  held,  is  no  answer  to  the 
charge;  for  if  true  that  he  embezzled  the  money 
it  was  not  incumbent  upon  the  plaintiffs  to 
show  a  special  request  before  suit.  The  two 
last  pleas  are  bad  for  the  causes  assigned  in  the 
demurrer  ;  the  breaches  assigned  are,  that  Van 
Campen  refused  to  pay  to  the  plaintiffs,  or  to 
their  order,  although  particularly  requested  so 
to  do.  The  pleas  put  in  issue  the  allegations 
of  the  plaintiffs  and,  therefore,  should  have 
concluded  to  the  country,  and  not  with  a  veri- 
fication. Besides,  the  last  plea  is  bad  for  du- 
plicity. 

Mr.  S.  M.  Hopkins,  for  defendants.  The 
bond  is  variant  from  the  form  prescribed  by 
the  Statute,  2  R.  L.,  139,  sec.  5.  Although  ft 
may  be  said  that,  as  far  as  it  goes,  the  bond  is 
conformable  to  the  Act,  and  that  for  a  breach 
of  it  in  those  particulars  the  defendants  are  re- 
sponsible, still  the  question  is  submitted, 
whether  the  statute  should  not  have  been 
strictly  pursued. 

*The  first  breach  charges  the  Treas-  [*5 1 
urer  with  embezzlement.  The  fifth  plea  to  this 
breach  meets  the  charge  by  saying  he  was  not 
requested  to  pay  over.  It  is  the  duty  of  the 
Treasurer  to  keep  the  money,  until  duly  called 
upon  by  orders ;  his  person  is  the  treasury. 
Under  the  breach  assigned,  proof  that  he  put 
the  money  into  his  pocket  when  he  received  it, 
would  not  subject  him  to  the  charge  of  em- 
bezzlement ;  and  yet,  unless  embezzled  then, 
the  charge  is  not  pleadable  or  traversable. 
Suppose  he  appropriates  the  very  money  re- 
ceived to  the  purchase  of  merchandise,  and 
yet  pays  all  orders  drawn  upon  him  ;  no  action 
lies.  When,  therefore,  the  defendants  say  that 
the  Treasurer  was  not  requested  by  the  plaint- 
iffs to  pay  over  the  money  received,  their  an- 
swer is  perfect,  and  the  plea  is  good. 

The  second  breach  is  for  not  paying  over  to 
the  supervisors  or  to  their  order.  The  second 
plea  to  this  breach  was  intended  to  raise  the 
question  whether  the  Treasurer  was  liable,  or 
warranted  to  pay  without  a  written  order.  If 
not,  it  should  have  been  so  averred.  The  gen- 
eral issue  of  non  est  factum  would  have  ad- 
mitted an  order,  though,  in  fact,  none  might 
have  been  made.  The  true  question  is,  whether 
an  order  was  made  and  presented  for  pay- 
ment ;  and  the  plaintiffs,  by  refusing  to  take 
issue  upon  this  plea,  admit  that  they  have  no 
cause  of  action. 

The  third  breach  is  for  non-payment  of  or- 
ders. The  third  plea  to  this  breach  is  substan- 
tially, "  you  have  given  no  orders  to  pay  over ; 
you  have  not  called  me  to  an  account."  In 
answer  to  this  plea,  the  plaintiffs,  instead  of 
demurring,  should  have  specified  and  set  forth 
the  orders.  The  allegation,  that  the  Treasurer 
was  not  called  to  an  account,  is  mere  surplus- 
age. At  law,  you  may  demur  for  duplicity, 
but  not  for  impertinence.  If  there  be  surplus- 
age, it  does  not  hurt  the  plea.  An  actual  re- 
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quest  in  this  case  was  essential  to  the  support 
of  the  action,  and  a  special  request  ought, 
therefore,  to  have  been  stated  ;  the  licet  smpiu* 
requisitus  was  not  enough ;  it  ought  to  have 
been  shown  by  whom  it  was  made,  and  the 
time  and  place  of  making  it,  that  the  court 
52*]  *might  have  judged  whether  the  request 
was  sufficient.  Com.  Dig.,  Pleader,  C,  69,  70, 
&c.  The  breach  as  averred,  varied  from  the 
sense  and  substance  of  the  contract  ;  which 
was,  that  Van  Campen  should  pay,  according 
to  law,  all  moneys  which  should  come  to  his 
hands.  Merely  stating,  therefore,  that  he  re- 
fused to  pay,  without  alleging  that  he  was  re- 
quested so  to  do  by  orders  duly  issued,  was 
not  enough.  Com.  Dig. ,  Pleader,  47,  48.  As 
to  the  verification,  it  was  unavoidable  ;  the  de- 
fendants were  obliged  thus  to  plead,  or  to 
abandon  their  defense, 

Mr.  Foot,  in  reply.  The  defendants  might 
have  discharged  themselves  from  liability  by 
averring  a  readiness  at  all  times,  by  the  Treas- 
urer, to  pay  the  moneys  received  by  him.  The 
question  upon  this  point,  argued  by  the  coun- 
sel, does  not  arise  under  the  state  of  the  plead- 
ings. It  was  not  necessary  that  it  should  have 
been  averred  that  the  orders  were  in  writing. 
That  they  were  so  may  be  supplied  by  proof. 
Nor  will  the  plaintiffs  be  required  to  set  out 
the  particular  orders,  as  it  would  lead  to  great 
prolixity  of  pleading.  The  last  plea  is  charge- 
able with  duplicity  ;  the  plaintiffs  could  not 
have  taken  issue  upon  it,  without  presenting  a 
new  point  in  the  case.  As  to  the  validity  of 
the  bond.  Being  given  under  a  statutory  pro- 
vision, and  the  Treasurer  obligated  to  perform 
his  duty  according  to  law,  the  bond  and  the 
statute  are  in  pan  materia,  and  must  be  con- 
strued together.  5  Cow.,  468. 

By  the  Court,  Sutherland,  J.  The  second 
plea  of  the  defendants  sets  up  a  variance  be- 
tween the  bond  given  by  the  defendants  and 
the  form  prescribed  by  the  statute.  The  Stat- 
ute, 2  R.  L.,  189,  sec.  5,  directs  that  the  bond 
given  by  the  treasurer  of  a  county  shall  be 
conditioned  as  follows  :  "  That  he  shall  well 
and  faithfully  execute  the  office  of  Treasurer 
of  such  county,  and  pay  all  moneys  which 
shall  come  to  his  hands  as  Treasurer'accord- 
ing  to  law,  and  render  a  just  and  true  account 
thereof  to  the  said  supervisors,  or  to  the  Comp- 
troller of  the  State  when  required.  The  con- 
dition of  the  bond  in  this  case  is,  "that  the 
53*]  said  Moses  Van  Campen  shall  *well, 
truly  and  faithfully  execute  and  perform  the 
duties  of  Treasurer  of  said  county  according 
to  law."  There  is  nothing  in  the  bond  which 
is  not  prescribed  by  the  statute,  and  it  con- 
tains in  substance  everything  that  the  Act  re- 
quires. Its  legal  effect  and  operation  is  the 
same.  It  binds  the  Treasurer  to  execute  the 
duties  of  his  office  according  to  law,  and  one 
of  his  duties  is  to  account  for  the  moneys  re- 
ceived by  him  when  required  by  the  super 
visors  of  the  county  or  the  Comptroller  of  the 
State.  The  Act  does  not  declare  that  a  bond 
in  any  other  form  than  that  prescribed  shal 
be  void  as  does  the  Act  "  Concerning  Sheriffs 
and  their  Duties,"  1  R.  L.,  433,  sec.  18.  Strong 
v.  Tompkins,  8  Johns.,  98.  The  plea  is,  there 
fore,  bad  and  the  demurrer  is  well  taken.  But 
if  the  variance  were  material,  I  should  doub 
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whether  it  could  be  taken  advantage  of  by  plea. 
t  is  not  an  issuable  fact. 
The  next  plea  demurred  to  is  the  5th  plea  to 
the  first  breach.  This  breach,  it  will  be  recol- 
ected,  charges  Van  Campen  with  having  re- 
ceived as  Treasurer,  large  sums  of  the  public 
money,  amounting  to  $3,000,  which  it  alleges 
lie  wrongfully  and  fraudulently  embezzled  and 
converted  to  his  own  use.  The  defendants 
:>lead  in  bar  of  this  breach,  that  Van  Campen 
aas  not  been  requested  by  the  supervisors,  or 
by  any  other  person  authorized  to  make  such 
request,  to  pay  over  the  money  in  the  said  first 
breach  mentioned.  The  plea  admits  the  fraud- 
ulent embezzlement  as  alleged  in  the  breach, 
and  answers  it  by  averring  that  Van  Campen 
had  never  been  requested  by  the  plaintiffs  to 
pay  over  the  money  to  them.  Whether  the 
term  embezzle  is  sufficiently  definite  and  pre- 
cise to  stand  the  test  of  a  special  demurrer  may, 
perhaps,  be  questionable.  But  upon  general 
demurrer  it  is  sufficient ;  it  means  the  appro- 
priation to  one's  self,  by  a  breach  of  trust,  of 
the  property  or  money  of  another.  The  term 
necessarily  imports  fraud  and  breach  of  trust. 
The  Treasurer  was  not  entitled  to  a  demand  of 
the  public  moneys  in  his  hands,  when  he  ad- 
mitted that  he  had  fraudulently  appropriated 
them  to  his  own  use.  The  demurrer  to  this 
plea  is  also  well  taken. 

*The  cause  of  demurrer  assigned  to  [*54 
the  second  plea  to  the  second  breach  is,  that  it 
concludes  with  a  verification, whereas  it  should 
have  concluded  to  the  country.  The  breach 
alleges  that  Van  Campen  accounted  with  the 
plaintiffs  and  was  found  to  be  in  arrear  and  in- 
debted in  the  further  sum  of  $3,000,  and  that 
not  regarding  his  duty,  &c.,  he  wholly  and  ab- 
solutely refused  to  pay  over  the  said  last  men- 
tioned sum  of  money  to  the  said  plaintiffs  or 
their  order,  although  then  and  there  particu- 
larly requested  so  to  do.  The  plea  avers  that 
Van  Campen  never  was  requested  to  pay  over 
the  money  in  his  hands,  &c.,  and  concludes 
with  a  verification.  I  am  inclined  to  think  that 
the  allegation  in  the  breach  of  a  request  or  de- 
mand is  sufficiently  explicit  to  amount  to  a 
positive  averment,  and  that  the  plea  should 
have  concluded  to  the  country,  and  is,  there- 
fore, bad  on  special  demurrer.  The  third  plea 
to  the  third  breach  is  also  bad  for  concluding 
with  a  verification;  besides  it  is  double. 

Judgment  for  plaintiffs  on  all  the  demurrers, 
with  leave  to  defendant  to  amend. 

Cited  in— 17  Wend..  332 ;  82  Barb.,  578 ;  43  How.  Pr., 
57 ;  10  Pet..  384 ;  22  O.  8k,  321 ;  87  Am.  Dec.,  570  (2 
Humph.,  500). 
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iff, no  Answer  to  the  Action—  Judgment  is  for 
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action  of  replevin  in  and  to  the  premises,  for  the 
rent  of  which  the  distress  was  made  :  nor  to  aver 
the  makinK  of  an  affidavit  previous  to  a  distress  for 
rent  in  the  City  of  N.  Y.:  nor  to  state  the  avowry  or 
cognizance. 
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Although  a  party  takes  judgment  for  a  return  of 
the  goods,  he  is  entitled  to  an  assignment  of  the  re- 
plevin bond.  And  any  defendant  in  a  replevin  suit, 
in  case  of  distress  for  rent,  is  entitled  to  such  assign- 
ment. 

The  condition  of  the  bond,  that  the  party  shall 
prosecute  his  suit  with  effect,  is  broken  when  judg- 
ment passes  against  him :  and  the  defendant  in  the 
suit,  in  such  case,  is  entitled  to  an  assignment  of  the 
bond. 

A  return  of  the  goods  to  the  sheriff  is  no  answer 
to  the  action.  The  return  required  by  the  bond  is  a 
return  to  the  party  from  whom  they  were  taken,  in 
pursuance  of  the  judgment  of  the  court,  not  a  mere 
redelivery  to  the  sheriff. 

Replevin  bonds  are  not  within  the  meaning  of  the 
Act  requiring  an  assignment  of  breaches  and  an  as- 
sessment of  damages.  The  judgment  is  entered  for 
the  penalty. 

The  form  of  a  declaration  in  an  action  on  a  re- 
plevin bond  approved. 

Citations— 3  Stat,,  156  c ;  Saund.  PL  &  Ev.,  789, 770 ; 
5  T.  R.,  195 ;  2  Chit.  PL,  400;  11  Geo.  II.,  ch.  19,  sec. 
23;  III.  L.,  94,  518 ;  1  Bos.  &  P..  140,  410 ;  2  Brod.  & 
B.,  107;  17  Car.,  2,  ch.7;  5  Barn.  &  C..  284;  Carth.. 
348,  519  ;  2  Wils.,  41 ;  3  Maule  &  S.,  155 ;  DunL,  390 ;  2 
Sell.  Pr.,  177. 

F?RROR  from  the  N.  Y.  C.  P.  Warner,  as 
J-J  assignee  of  the  sheriff  of  N.  Y. ,  declared 
in  the  Court  of  C.  P.  against  Gould,  Banks 
and  Cumming,  of  a  plea  that  they  render  to 
him  $1,740,  for  that  whereas  the  plaintiff  Feb. 
6,  1827,  at  the  first  ward  of  the  City  of  N.  Y., 
in  a  certain  store,  distrained  the  goods  and 
chattels  of  Edward  B.  Gould,  one  of  the  de- 
fendants, for  a  certain  sum  due  him  for  rent ; 
that  E.  B.  Gould  prosecuted  a  plaint  in  re- 
55*]  plevin  *for  the  taking  of  the  goods;  that 
the  sheriff  took  a  bond  from  the  defendants  in 
double  the  value  of  the  goods  (the  value  hav- 
ing been  duly  ascertained)  to  him  in  the  name 
of  his  office,  in  the  sum  of  $1,740,  to  be  paid 
to  him,  &c.,  or  assigns  (reciting  the  bond  and 
condition  in  the  usual  form)  and  make  a  deliv- 
erance of  the  goods  to  E.  B.  Gould.  That  at 
the  next  Court  of  C.  P.,  E.  B.  Gould  appeared 
and  declared  (in  the  usual  form  of  a  declara- 
tion in  replevin)  that  at  a  subsequent  term 
such  further  proceedings  were  had,  that  it  was 
considered  and  adjudged  by  the  said  court, 
that  the  said  plaintiff  should  have  a  return  of 
the  said  goods,  as  by  the  record  and  proceed- 
ings more  fully  appears.  The  plaintiff  then 
avers  that  the  said  E.  B.  Gould  did  not  make 
a  return  of  the  said  goods  according  to  the 
form  and  effect  of  the  condition  of  the  writing 
obligatory,  but  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do,  whereby 
the  bond  became  forfeited  to  the  sheriff  ;  and 
that  afterwards,  on,  &c.,  the  sheriff  duly  as- 
signed the  same  to  the  plaintiff.whereby  an  ac- 
tion hath  accrued  to  the  plaintiff,  to  demand 
and  have  the  said  sum  of  $1,740.  Yet,  &c. 
(common  conclusion). 

The  defendants  pleaded  that  on  the  deliver- 
ance of  the  goods  by  the  sheriff,  they  were  de- 
posited by  E.  B.  Gould,  one  of  the  defendants, 
in  the  custody  of  Gould  and  Cumming,  the 
other  two  defendants,  as  an  indemnity  and 
security  to  them  for  the  forthcoming  of  the 
same,  in  case  a  return  should  be  adjudged  in 
the  replevin  suit.  That  afterwards,  at  or  be- 
fore the  day  when  the  said  goods  ought  to  have 
been  returned  and  delivered  according  to  the 
condition  of  the  bond,  they,  the  defendants, 
did  make  a  return  of  the  same  to  the  sheriff  of 
N.  Y.,  who  took  the  same  away,  and  of  this 
they  put  themselves  upon  the  country. 
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The  plaintiff  demurred,  and  the  defendants 
joined  in  demurrer.  The  court  decided  in 
favor  of  the  plaintiff,  who  took  judgment  for 
the  penalty,  six  cents  damages  and  the  costs  of 
increase.  On  this  judgment  a  writ  of  error 
was  sued  out. 

Mr.  S.  D.  Craig,  for  plaintiffs  in  error. 
The  declaration  is  defective  in  not  averring  a 
right,  originally  to  make  the  distress;  the  party 
*should  have  stated  a  precise  sum  due  to  [*56 
him  for  rent,  and  verified  the  same  by  affida- 
vit, and  he  should  have  set  forth  the  estate  of 
which  he  was  seised.  In  England  a  more  gen- 
eral form  of  pleading  is  allowed  by  a  statutory 
provision,  which  has  not  been  adopted  here. 
1  Johns.,  380;  10  Id.,  424.  Without  showing 
the  estate  of  the  landlord  and  the  right  to  dis- 
train, no  right  to  the  assignment  of  the  bond 
appears.  The  plea  might  have  been  property 
in  a  stranger,  upon  which  the  defendant  in  re- 
plevin might  have  had  judgment  of  return;  but 
not  having  avowed  or  made  cognizance, would 
not  be  entitled  to  an  assignment  of  the  bond. 
The  judgment  taken  by  the  defendant  in  the 
replevin  suit  was  a  judgment  of  retorno  habendo; 
having  taken  the  common  law  judgment  and 
not  pursued  the  remedy  given  by  statute,  he  is 
bound  to  proceed  against  the  sheriff  and  his 
pledges,  under  the  4th  section  of  our  Act.  He 
was  not  entitled  to  an  assignment  of  the  bond, 
the  plaintiffs  in  the  replevin  suit  having  ap- 
peared and  prosecuted,  and  given  him  an  op- 
portunity to  obtain  his  rent,  if  he  was  entitled 
to  any,  in  one  of  the  modes  prescribed  by  the 
statute;  and  he  having  neglected  to  avail  him- 
self of  the  remedies  given  by  the  statute,  is 
now  limited  to  the  proper  and  appropriate 
remedy  of  retorno,  and  the  remedy  against  the 
sheriff  and  his  pledges.  It  is  said  in  some 
cases,  that  the  avowant  in  replevin,  for  want 
of  a  plea  in  bar,  may  stop  short,  take  an  assign- 
ment and  sue  the  sureties,  because  the  plaint- 
iff has  not  prosecuted  his  suit  with  effect.  The 
plea  in  this  case  meets  the  breach  assigned, 
and  shows  the  bond  not  to  have  been  forfeited. 
That  could  only  have  been  shown  by  averring 
the  issuing  of  the  writ  of  retorno  and  return 
of  elongata.  This  averment  was  essential.  18 
Johns..  435. 

Mr.  H.  W.  Warner,  in  pro.  per.  The  dec- 
laration is  good,  and  according  to  approved 
forms.  2  Chit.  PI.,  218;  Sid.,  244.  But  the  plea 
is  bad.  In  the  first  place  it  alleges  a  return  (so 
called)  to  the  sheriff,  not  after  judgment,  and 
a  writ  of  retorno  habendo  issued,  but  at  or  be- 
fore the  day  when  the  goods  ought  to  have  been 
returned,  leaving  the  time  wholly  indefinite, 
whether  before  or  after  judgment,  and  con- 
taining *no  averment  of  the  issuing  of  [*57 
such  writ,  in  satisfaction  of  which  the  return 
was  made. 

The  judgment  in  this  case  is  correctly  en- 
tered for  the  penalty.  Where  the  statute  calls 
for  an  inquiry  of  damages,  it  is  with  a  view  to 
execution,  not  to  the  amount  of  the  judgment. 
1  Archb.  Pr.,  64  ;  2  Sell.  Pr.,  177  ;  8  Johns., 
Ill  ;  15  Id.,  474 ;  6  Cow.,  57  ;  1  Taunt.,  218. 
And  an  entry  of  an  award  for  such  inquiry 
may  be  after  the  judgment.  14  East,  401.  In 
case  of  a  judgment  on  demurrer,  the  statute 
specially  contemplates  such  inquiry.  1  R.  L., 
518.  If,  however,  there  be  any  irregularity  in 
the  case,  it  is  an  irregularity  of  execution, 
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•which  is  not  available  in  error.  3  Johns.,  141 ; 
2  Cow.,  81. 

The  case  is  not  within  the  statute,  and  an  in- 
quiry is  not  necessary.  The  statute  has  pro- 
vided a  special  mode  of  ascertaining  the  value 
of  goods  distrained  for  rent,  prior  to  the  giving 
of  the  bond.  1  It.  L.,  93.  There  is,  therefore, 
no  use  in  assigning  breaches  and  assessing 
damages  after  judgment.  The  statute,  in  the 
same  section,  provides  that  the  court  may  by 
rule  give  such  relief  to  the  parties  upon  the 
bond  as  shall  be  agreeable  to  justice ;  and 
that  such  rule  shall  have  the  nature  and  effect 
of  a  defeasance  to  such  bond.  Thus  the  party 
is  protected  from  all  exaction,  and  the  land- 
lord limited  to  his  just  demands  against  the 
principal  debtor.  But  it  is  settled,  on  author- 
ity, that  an  assignment  of  breaches  is  not  nec- 
essary in  an  action  on  a  replevin  bond,  any 
more  than  in  the  case  of  an  action  on  a  bail- 
bond.  Dunl.  Pr.,  390;  2  Bos.  &  P.,  446;  3 
Maule  &  S.,  155.  If,  however,  an  award  of  in- 
quiry ought  to  have  been  made,  the  court  will 
permit  the  requsite  entries  to  be  made,  agree- 
ably to  the  case  of  14  East. 

In  answer  to  the  other  side,  the  averment  in 
the  declaration  of  the  issuing  of  the  writ  of  re- 
torno  habendo,  is  unnecessary.  2 Chit.  PI.,  222, 
n.  b.  The  fact  of  an  avowry  or  cognizance 
need  not  be  stated, even  under  the  English  Stat- 
ute ;  2  Chitt.,  221,  n.  2 ;  2  Sell.  Pr.,  178  ;  and 
isurely  it  cannot  be  necessary  under  ours, 
which  directs  an  assignment,  not  merely  as  in 
the  English  Statute,  to  the  avowant  or  person 
making  cognizance,  but  to  the  defendant  in 
58*J  such  action.*  It  is  immaterial,  there- 
fore, whether  property  be  pleaded  or  not. 

By  the  Court,  Marcy,  J.  The  principal  ques- 
tion in  this  case  relates  to  the  alleged  defects 
in  the  declaration.  The  plaintiffs  in  error  seem 
to  have  applied  to  it  the  rules  of  pleading  in  a 
replevin  suit,  and  to  have  confounded  them 
with  those  relating  to  suits  on  replevin  bonds. 

It  was  not,  I  apprehend,  at  all  necessary  for 
the  plaintiff  below  to  aver  in  his  declaration 
the  making  of  an  affidavit  of  the  amount  of 
rent  due,  as  required  by  the  Act  Concerning 
Distresses  for  Rent  in  the  City  of  N.  Y.,  Stat. 
vol.,  III.,  156  c.  In  an  avowry  in  a  replevin 
suit  it  may  be  necessary,  but  not  in  declaring 
on  the  replevin  bond.  The  same  remark  dis- 
poses of  the  objection  to  the  declaration,  that 
it  does  not  allege  the  title  or  estate  of  which 
the  defendant  in  the  action  of  replevin  was 
seised.  This  is  requisite  in  an  avowry,  but  not 
in  the  declaration  in  a  suit  on  a  replevin  bond. 

The  declaration  should  set  out  concisely  all 
the  proceedings  in  the  replevin  suit,  and  the 
failure  in  fulfilling  the  condition  of  the  bond; 
but  it  is  not  necessary  to  state  the  avowry  or 
cognizance.  Saunders'  Pleading  &  Ev.,  769, 
770;  5  T.  R,  195  ;  2  Chit.  PI.,  460.  In  the 
suit  on  the  replevin  bond,  the  court  cannot  en- 
tertain questions  as  to  the  sufficiency  of  the 
pleadings  in  the  replevin  suit,  especially  as 
these  pleadings  are  not  spread,  and  by  long 
practice  and  approved  mode  of  pleading,  are 
not  required  to  be  spread  upon  the  record  in 
the  suit  on  the  replevin  bond. 

It  is  urged,  on  the  part  of  the  plaintiffs  in 
error,  that  the  defendant  should  have  stated 
in  his  declaration  in  the  court  below  the  avow- 
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ry  or  cognizance,  as  otherwise  it  cannot  ap- 
per  that  he  was  entitled  to  an  assignment  of  the 
bond.  Whatever  force  this  objection  might 
have  in  proceedings  under  the  British  Statute, 
I  think  it  can  have  none  in  proceeding  under 
our  Replevin  Act.  The  Statute  of  11  Geo.  II., 
ch.  19,  sec.  23,  authorizes  the  assignment  of  the 
replevin  bond  to  the  avowant  or  person  making 
cognizance  ;  but  our  statute  is  broader  ;  it  Al- 
lows assignments  to  defendants,  a vo wants  and 
*cognizors.  1  R.  L.,  94.  All  that  is  nee-  [*59 
essary,  therefore,  to  show  upon  the  record,  to 
entitle  a  person  to  prosecute  in  his  own  name 
upon  a  replevin  bond  is,  that  he  was  the  de- 
fendant in  the  replevin  suit  and  had  a  judg- 
ment therein. 

It  is  further  urged,  that  the  defendant  hav- 
ing taken  the  common  law  judgment  for  the 
return  of  the  replevied  goods,  and  having  neg- 
lected to  avail  himself  of  the  statute  providing 
for  an  inquiry  by  the  jury  into  the  amount  of 
rent  in  arrears  and  the  value  of  the  goods  dis- 
trained, and  to  take  judgment  in  the  replevin 
suit  therefor,  must  proceed  according  to  the 
common  law,  against  the  sheriff  to  get  a  return 
of  the  goods,  and  is  not  at  liberty  to  avail  him- 
self of  the  provision  of  the  statute  authorizing 
the  assignment  of  the  bond. 

There  are  many  cases  in  the  books  to  show 
that  where  the  plaintiff  takes  judgment  for  the 
return  of  the  goods,  he  is  entitled  to  an  assign- 
ment of  the  replevin  bond.  The  case  of  Ghcil- 
lim  v.  Ilolbrook,  1  Bos.  &  P.,  410,  where  the 
judgment  in  replevin  was  as  in  this  case,  simp- 
ly for  a  return,  the  plaintiff  prosecuted  as  the 
assignee  of  the  replevin  bond,  and  his  right  to 
sue  in  that  character  was  not  questioned.  In 
a  late  case,  Turner  v.  Turner,  2  Brod.  &Bing., 
107,  the  plaintiff,  after  a  judgment  for  the  re- 
turn of  the  goods,  took  an  assignment  of  the 
bond  ;  and  the  court  say,  that  although  it  ap- 
pears from  the  declaration  that  a  return  of  the 
goods,  &c.,  was  awarded,  yet  the  avowant  has 
his  election  whether  he  will  proceed  by  a  writ 
de  retorno  Jiabendo,  or  by  the  course  he  has  pur- 
sued, namely :  the  issuing  a  writ  of  inquiry 
under  the  statute.  It  is  true,  that  in  this  case, 
in  addition  to  taking  the  common  law  judg- 
ment de  retorno  habendo,  the  plaintiff  had  exe- 
cuted a  writ  of  inquiry,  and  had  judgment  for 
his  costs  and  arrears  of  rent.  This  case  not  only 
shows  that  after  the  plaintiff  has  taken  the 
common  law  judgment  for  a  return,  the  re- 
plevin bond  may  be  assigned  ;  but  it  refutes 
the  position  of  the  plaintiffs  in  error,  that  the 
proceedings  under  the  statute  to  assess  dam- 
ages and  award  execution,  are  a  superseded*  or 
or  a  defeasance  of  the  bond.  The  court  ex- 
pressly say,  that  it  is  clear  from  the  language 
of  the  Act,  that  the  Legislature  meant  to  give 
the  avowant,  or  person  making  cognizance,  a 
further  and  additional  security,  and  to  place 
*him  in  a  better  situation  than  he  was  in  [*6O 
under  the  law  as  it  stood  before  the  Act  was 
passed.  Our  statute  does  not  confine  this  ad- 
vantage to  an  avowant  or  cognizor,  but  ex- 
tends it  to  every  defendant  in  replevin  in  case 
of  a  distress  for  rent. 

Before  the  Act  Authorizing  the  Assignment 
of  Replevin  Bonds,  defendants  in  replevin 
suits  who  had  obtained  judgments,  were  driv- 
en to  pursue  their  remedies  by  intricate  pro- 
ceedings against  sheriffs,  if  insufficient  pledges 
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had  been  taken  ;  or  to  carry  on  their  suits, 
in  case  the  pledges  were  sufficient,  in  the  name 
of  the  sheriffs.  To  remove  the  delays  and  in- 
conveniences of  such  a  course  of  proceeding, 
the  Act  was  passed.  The  object  of  allowing 
the  assignment  was,  to  aid  in  enforcing  the 
common  law  judgment,  and  not  merely,  as  is 
contended  on  the  part  of  the  plaintiffs,  to  pro- 
cure the  appearance  of  the  plaintiff  in  replevin. 
The  books  are  full  of  cases  in  which  it  appears 
that  assignments  of  bonds  have  been  taken, 
and  suits  maintained  upon  them  in  the  name 
of  the  assignees,  where  the  plaintiffs  in  the  re- 
plevin suits  have  appeared  therein ,  and  even 
after  judgments  have  been  obtained  against 
them  according  to  the  provisions  of  the  Stat- 
ute of  17  Charles  II.,  ch.  7.  In  Perreau  v.  Be- 
van,  5  Barn.  &  C.,  284,  after  a  full  discussion 
and  an  extensive  view  of  the  cases,  it  was  de- 
cided that  the  plaintiff  in  a  replevin  bond  suit 
having  elected  to  proceed  under  the  statute, 
and  after  he  had  actually  proceeded  under  it 
to  execution,  was  not  confined  to  that  remedy 
alone,  but  might  take  an  assignment  of  the  re- 
plevin bond  and  go  against  the  sureties,  or 
might  proceed  against  the  sheriff  (who  in  that 
case  had  lost  the  bond)  for  his  negligence  in 
losing  it. 

Another  objection  urged  against  the  suffi- 
ciency of  the  declaration  is,  that  it  does  not 
show  a  forfeiture  of  the  bond.  The  bond  it  is 
said,  is  not  forfeited  till  there  has  been  a  de- 
fault in  not  returning  the  property,  and  that 
the  sureties  are  not  bound  to  return  it  until 
properly  called  on  for  that  purpose  by  a  writ 
de  retorno  habendo.  This  objection  proceeds 
upon  a  mistaken  notion  as  to  the  condition  of 
the  bond.  It  is  not  merely  for  the  return  of  the 
goods,  but  it  is  that  the  plaintiff  in  replevin 
61  *]  shall  prosecute  *his  suit  with  effect.  The 
bond  is  forfeited,  and  the  defendant  in  the  re- 
plevin suit  may  take  an  assignment  of  it  when 
he  has  obtained  judgment  against  the  plaint- 
iff in  the  replevin  suit.  5  Barn.  &  C.,  284  ; 
Carth.,  248,  519  ;  1  Bos.  &P.,  140;  2Wils.,  41. 

Having  adjudged  that  the  objections  to  the 
declaration  are  not  well  founded,  the  plea  is 
next  to  be  considered.  If  the  bond  is  forfeited, 
as  the  authorities  show  it  is,  by  the  unsuccess- 
ful prosecution  of  the  replevin  suit,  the  plea, 
which  only  sets  up  a  return  of  the  goods  to  the 
sheriff  according  to  the  condition  of  the  bond, 
is  no  answer  to  the  action.  It  does  not  answer 
for  the  non-fulfillment  of  that  part  of  the  con- 
dition which  relates  to  prosecuting  the  replev- 
•in  suit  with  effect.  Besides,  the  plea  does  not, 
I  think,  state  a  sufficient  return.  The  return 
mentioned  m  the  bond  is  not  a  redelivery  of 
the  goods  to  the  sheriff  ;  but  is  the  return  or- 
dered by  the  judgment  of  the  court  in  the  re- 
plevin suit ;  and  that  judgment  is  a  return  to 
the  person  from  whom  they  had  been  taken  by 
the  sheriff. 

The  only  remaining  question  to  be  consid- 
ered in  this  case  is,  whether  there  is  any  error 
in  entering  judgment  for  the  penalty  of  the 
bond  without  assigning  breaches  and  assessing 
damages.  If  a  replevin  bond  is  within  the  op- 
eration of  the  7th  section  of  the  Act  for  the 
Amendment  of  the  Law,  1  R.  L. ,  518,  the  entry 
of  the  judgment,  as  it  is  on  the  record  in  this 
case,  without  assigning  breaches  and  assessing 
damages,  is  erroneous.  Replevin  bonds  have 
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been  put  on  the  same  footing  with  bail  bonds, 
and  are  considered  not  to  be  within  the  mean- 
ing of  that  Act.  3  Maule  &  S.,  155  ;  Dunl., 
390.  It  is  also  stated  by  Mr.  Sellon,  that  the 
penalty  of  the  bond,  if  forfeited,  is  a  debt.and 
judgment  must  be  entered  to  the  full  extent  of 
it.  2  Sell.,  177.  The  sureties  are  answerable 
to  the  amount  of  the  goods  replevied,  and  this 
amount  is  ascertained  before  the  bond  is  given; 
there  is,  therefore,  no  necessity  for  a  jury  to 
inquire  into  the  matter. 

*There  is  another  reason  for  exempt-  f*62 
ing  replevin  bonds  from  the  operation  of  the 
Act  for  the  Amendment  of  the  Law.  The  very 
Act  which  directs  the  bond  to  be  given,  and 
makes  it  assignable,  provides  "  that  the  court 
may  by  rule  give  such  relief  to  the  parties  upon 
such  bond  as  shall  be  agreeable  to  justice."  1 
R.  L.,  94. 

I  am,  therefore,  of  opinion  that  the  court  de- 
cided correctly,  that  the  plea  was  insufficient ; 
and  that  there  is  no  error  in  entering  the  judg- 
ment in  the  court  below  to  the  full  amount  of 
the  bond. 

Judgment  affirmed. 

Cited  in— 10  Wend.,  332,  335  ;  10  Paige,  318 ;  6  How. 
Pr.,  52;  1  Abb.  Pr.,  342 ;  4  E.  D.  S.,  105. 


RICE  v.  MATHER,  Survivor,  &c. 

Usury — Exchange  of  Notes  for  Purpose  of  Rais- 
ing Money. 

Where  A  and  B  exchange  notes  for  the  purpose  of 
raising  money,  and  A  obtains  the  note  of  B  to  be 
discounted  at  a  premium  exceeding  the  lawful  rate 
of  interest,  such  transaction  is  not  usurious,  and 
cannot  be  set  up  in  bar  of  a  recovery  in  an  action 
by  the  purchaser  of  the  note  against  B,  the  maker. 

Citations— 13  Johns.,  40  ;  15  Johns.,  44. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Aug.,  1828,  before  the 
Hon.  James  Emott,  one  of  the  Circuit  Js. 
The  plaintiff  sued  as  the  first  indorsee  of  a 

K'omissory  note  made  by  the  defendants.Elias 
ather  and  Finlay  McNaughton,  to  Jasper  L. 
Keeler  and  James  G.  Mather,  under  the  part- 
nership name  of  "Keeler  and  Mather,"  for  the 
sum  of  $948.50,  dated  Oct.  3,  1825,  payable  90 
days  after  date,  and  indorsed  by  the  payees  on 
the  day  of  its  date.  The  defendant  pleaded 
the  general  issue. 

The  defense  set  up  was  usury.  James  G. 
Mather,  one  of  the  indorsers,  testified  that  on 
the  morning  of  Oct.  3,  1825,  Keeler  &  Mather 
and  Elias  Mather  &  Company  made  an  ex- 
change of  notes,  each  of  the  firms  giving  the 
other  a  note  of  $948.50  (the  note  declared  on 
being  the  note  received  of  Mather  &  Company). 
Money,  he  said,  was  at  that  time  very  scarce  in 
Albany.  Neither  note  was  to  be  returned,  but 
both  were  to  be  paid.  Having  thus  obtained 
the  defendants'  note,  he  called  on  the  plaintiff 
and  inquired  if  he  had  any  money  to  let,  to 
lend  or  to  spare  ;  to  which  the  plaintiff  an- 
swered "hedid  not  know, but  guessed  he  had." 
In  less  than  an  hour  afterwards,  he  called  on 
the  plaintiff  with  the  note  in  question, indorsed 
by  Keeler  &  *Mather,  and  observed  to  [*63 


NOTE.— Usury. 

A  security  valid  in  its  inception  is  not  affected  l>y  a 
subsequent  usurious  agreement.  See  Bush  v.  Livings- 
ton, 2  Cai.  Cos.,  66,  note.  See,  generally,  Powell  v. 
Waters.,  8  Cow.,  669.  note,  and  other  notes  there  cited. 
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the  plaintiff  that  "he  thought  that  was  a  good 
piece  of  paper."  The  plaintiff  said  he  thought 
so  too  ;  took  it  and  made  a  calculation  of  inter 
est,  and  then  said,  "  I  suppose  you  know  my 
terms. "  The  witness  answered  that  he  did  not. 
The  plaintiff  stated  that  it  was  double  in- 
terest or  double  bankjdiscount,  and  at  the  same 
time  said  that  he  could  lend  the  money  to  a 
person,  who  was  then  a  bank  director,  on  the 
same  terms.  The  witness  said  he  would  take 
the  money,and  looking  at  the  calculation, found 
that  the  sum  of  $30.82  was  discounted.  He  re- 
ceived the  balance.  Keeler  &  Mather  failed 
before  the  note  became  due,  and  the  defendant 
Mather  has  stopped  payment. 

The  plaintiff  proved  that  Keeler  &  Mather, 
and  another  firm  with  which  they  were  con- 
nected, viz.:  "  Keeler  &  Rogers,"  made  assign- 
ments of  their  property  Oct.  22  and  29,  1825, 
for  the  benefit  of  certain  creditors  ;  that  in 
a  class  of  creditors  provided  for  by  those  as- 
signments, the  defendants  are  included ;  and 
that  from  the  moneys  collected,  and  which 
would  probably  be  collected,  those  creditors 
would  receive  from  five  to  six  sixteenths  of 
their  debts.  The  note  of  Mather  &  Keeler  is 
now  held  by  the  defendants.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  court. 

Mr.  S.  A.  Foot,  for  plaintiff.  The  note 
being  an  available  security  in  the  hands  of 
Keeler  &  Mather,  the  subsequent  transfer  was 
no  more  than  a  sale  of  the  note,  and  although 
sold  at  a  discount  of  12  per  cent,  the  transac- 
tion is  not  usurious.  There  is  no  express  au- 
thority as  to  the  effect  of  an  exchange  of  notes  ; 
but  a  mutual  promise  is  a  good  consideration 
for  a  contract.  The  failure  of  one  party  to 
perform  his  contract  does  not  discharge  the 
other.  The  note  received  by  the  defendants 
is  available  to  the  amount  of  45  per  cent.  The 
notes,  in  an  action  between  the  original  par- 
ties, might  probably  be  set  off  against  each 
other  ;  but  the  failure  of  one  is  no  discharge  of 
the  other.  The  decision  of  this  court  in  15 
Johns.,  44,  is  considered  as  conclusive  upon 
the  question,  that  if  a  note  is  once  available  to 
the  holder,  a  subsequent  transfer  of  it,  upon 
terms  hard  and  oppressive,  will  not  render  it 
usurious. 

64*1  *Mr.J.T.B. Van  VechtenJ or  defend- 
ant. In  FLoyer  v.  Edwards, Cow p.,  112,  Ld.  Mans- 
field admitted  evidence  to  show  that  in  the 
transaction  in  that  case,  there  was  no  intention 
to  cover  a  loan  of  money.  He,  however,  ob- 
served, that  the  view  of  the  parties  must  be  as- 
certained, to  satisfy  the  court  that  there  is  a 
loan  and  borrowing  ;  that  the  substance  was  to 
borrow  on  the  one  part  and  to  lend  on  the 
other  ;  and  where  the  real  truth  is  a  loan  of 
money,  the  wit  of  man  cannot  find  a  shift  to 
take  it  out  of  the  statute.  This  exposition  of 
the  statute  is  cited  with  approbation  in  Dun- 
ham v.  Dey,  13  Johns.,  44.  Apply  the  rule 
thus  laid  down  to  the  circumstances  of  this 
case,  and  the  note  in  question  must  be  declared 
usurious.  It  was  made  for  the  purpose  of 
borrowing  money.  The  object  of  Mather  was 
to  borrow  ;  of  Rice  to  lend  ;  and,  in  the  lan- 
guage of  Ld.  Mansfield,  in  real  truth,  it  was  a 
loan  of  money. 

The  note  was  made  for  the  purpose  of  rais- 
ing money  on  it.  When  it  became  payable, 
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had  it  not  been  discounted,  the  payees  could 
not  have  sustained  an  action  on  it  against  the 
maker  ;  and  being  discounted  at  a  higher  pre- 
mium than  the  legal  rate  of  interest,  the  trans- 
action is  usurious  and  the  note  void.  17 
Johns.,  176. 

Mr.  Foot,  in  reply.  The  maker  of  the  note 
cannot  object  usury  between  the  payee  and  the 
indorsee.  Conceding  the  notes  were  made  for 
the  purpose  of  raising  money,  after  the  ex- 
change, they  were  the  absolute  property  of  the 
holders.  Neither  note  was  to  be  returned  ; 
both  were  to  be  paid.  On  the  trial  of  the  cause, 
the  defendant  held  the  note  of  Keeler  &  Mather, 
which  was  then  good,  to  a  certain  amount ; 
and  to  that  amount,  a  defense  could  not  have 
been  made,  even  in  a  suit  by  the  original  payees. 

By  the  Court,  Savage.  Ch.  J.  The  only 
question  is,  whether  this  was  a  usurious  trans- 
action. According  to  the  uniform  decisions 
of  this  court,  it  clearly  was  not.  The  note  was 
given  for  a  valuable  consideration  ;  it  was  an 
available  instrument  in  the  hands  of  the  orig- 
inal payees  ;  there  was  no  usury  in  its  original 
concoction  and,  therefore,  a  purchase  of  it,  or 
a  discounting  of  it,  at  a  sum  less  than  the  face, 
does  *not  taint  the  note  itself  with  usury.  [*65 
Usury  to  invalidate  the  note,  must  exist  be- 
tween the  original  parties  to  it ;  but  when  as 
between  maker  and  payee,  the  maker  has  re- 
ceived value  for  the  note  he  gives,  it  is  of  no 
consequence  to  him  what  price  the  holder  gave 
for  it.  He  had  value  himself  and,  therefore, 
must  pay  it.  When  a  note  is  made,  not  upon 
valuable  consideration,  but  for  the  purpose  of 
having  it  discounted  at  a  rate  exceeding  law- 
ful interest,  then  the  usury  entering  into  its 
concoction,  it  is  void.  So,  had  it  been  agreed 
in  this  case,  after  James  G.  Mather  called  on 
the  plaintiff  and  ascertained  his  terms,  that 
such  a  note  as  the  one  in  question  should  be  pro- 
duced for  the  purpose  of  being  so  discounted, 
and  the  defendant  had  lent  his  name  to  accom- 
modate James  G.  Mather  or  Keeler  &  Mather, 
there  can  be  no  doubt  that  the  note  would  have 
been  usurious  and  void.  This  distinction  runs 
through  all  the  cases.  Dunham  v.  Dey,  18 
Johns. ,  40.  was  a  case  where  a  number  of  notes 
were  given  upon  a  previous  usurious  contract; 
there  the  notes  were  held  void.  Munn  v.  Com- 
mission Co.,  15  Johns.,  44,  was  a  case  of  a  dif- 
ferent description  ;  the  bill  in  the  hands  of  the 
payee  was  an  available  instrument,  and  had  he 
retained  it  till  due,  he  might  have  maintained 
a  suit  upon  it ;  it  was  sold  to  the  plaintiff  for 
near  $150  less  than  its  face,  though  it  had  but 
sixty  days  to  run,  yet  that  was  neld  to  be  a 
purchase  of  the  bill,  not  a  loan  to  the  acceptor. 
In  that  case  Mr.  Justice  Spencer  said  :  "  The 
principle  is  too  well  settled  to  be  questioned, 
that  a  bill  free  from  usury  in  its  concoction, 
may  be  sold  at  a  discount,  by  allowing  the  pur- 
chaser to  pay  less  for  it  than  it  would  amount 
to  at  the  legal  rate  of  interest  for  the  time  the 
bill  has  to  run."  I  know  of  no  case  contain- 
ing a  contrary  doctrine  ;  and  this  seems  to  me 
entirely  decisive  of  this  case. 

Tfie  plaintiff  is  entitled  to  judgment. 

Defined— 11  Paigre,  660. 

Cited  in  7  \\Vnd.,  588;24  Wend., 95:4  Hill,  483;  3 
Den..  189;  ION.  Y.,  200;  52  N.  Y.,  424;  13  Hun,  157;  4 
Barb..  312 ;  13  Barb..  47 ;  4  Duer.  381 ;  6  Duer,  538  ;  4 
Boa.,  327;  7  Am.  Rep.,  157  (31  Iowa,  444). 
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Acceptance  by  Creditor  of  Note  of  Third  Person 
in  Full  Satisfaction  of  Note  Due  Him,  Extin- 
guishes Latter  Note. 

The  acceptance  in  full  satisfaction  by  a  creditor 
of  the  note  of  a  third  person  for  the  whole  amount 
due  on  a  previous  note  given  by  his  debtor,  is  an 
extinguishment  of  the  original  consideration  ;  and 
such  acceptance  may  be  plead  in  bar  to  a  recovery 
on  the  original  note. 

Citations—  30  Johns.,  76;  6  Cranch,  253;  1  Wend., 
172  ;  5  T.  R.,  513  ;  8  Cow..  79. 

rVEMURRER  to  plea.  The  declaration  is  in 
\)  atsumpsit.  The  first  count  is  on  a  due 
bill,  made  by  the  defendant  to  the  plaintiff  ,  for 
the  sum  of  $400,  dated  Mar.  17,  1826,  payable 
on  demand.  The  declaration  also  contains  the 
common  money  counts.  The  defendant  to  the 
first  count  pleaded  that  before  the  commence- 
ment of  the  suit,  to  wit:  Apr.  15.  1826,  an  ac- 
count was  stated  between  the  plaintiff  and  de- 
fendant, of  and  concerning  the  money  in  the 
said  first  count  mentioned  ;  that  the  defendant 
was  found  in  arrear.  and  indebted  on  account 
thereof  in  the  sum  of  $270,  for  which  sum  he 
then  and  there  delivered  to  the  plaintiff  a  prom- 
issory note,  made  by  A.  D.  Jones,  S.  D.  Jones 
and  Andrew  Jones,  bearing  date  Apr.  15,  1826, 
by  which  the  makers  promised  to  pay  to  him, 
the  defendant,  or  bearer,  one  year  after  the 
date  thereof,  the  sum  of  $270  with  interest  ; 
that  at  the  time  of  the  delivery  of  the  last  men- 
tioned note  to  the  plaintiff,  he,  the  defendant, 
indorsed  the  same  and  ordered  the  contents 
thereof  to  be  paid  to  the  plaintiff;  that  the 
plaintiff  then  and  there  accepted  and  received 
the  said  last  mentioned  note  for  and  on  account 
and  in  full  satisfaction  of  the  note  in  the  first 
count  of  the  declaration  mentioned.  By  rea- 
son whereof,  the  makers  of  the  note  and  he, 
the  defendant,  as  the  indorser  thereof,  then 
and  there  became  and  still  are  liable  to  pay 
the  same,  according  to  its  tenor,  concluding 
with  a  verification  and  prayer  of  judgment, 
Ac.  The  plaintiff  demurred,  and  the  defend- 
ant joined  in  demurrer. 

Mr.  J.  B.  Booth,  in  pro.  per.  When  a  de- 
fendant gives  his  own  note  for  a  precedent 
debt,  the  plaintiff  may  declare  upon  the  orig- 
inal consideration  and  recover  upon  it,  pro- 
vided the  new  note  be  produced  at  the  trial  and 
canceled.  8  Cow.,  77  ;  15  Johns.,  247.  The 
indorsement  of  the  note  of  third  persons,  and 
67*]  the  admission  in  the  plea  of  the  *def  end- 
ant's  liability  to  pay,  in  pursuance  of  his  in- 
dorsement, is  equivalent  to  the  giving  of  a  note 
for  a  precedent  debt,  and  creates  no  rights  or 
liabilities  different  from  what  would  have  been 
created  by  the  giving  of  a  note.  This  case  is 
distinguishable  from  that  of  Kearslake  v.  Mor- 
gan, 5  T.  R.,  513,  in  which  there  was  no  ad- 
mission that  the  defendant  was  still  liable  to 
the  plaintiff  to  pay  the  amount  of  the  new  note. 
Indeed  the  argument  of  Bailey,  who  supported 


NOTE. — Payment  by  note. 

Delivery  of  note  is  not  generally  payment  of  preced- 
ent debt,  unless  circumstances  show  that  such  was 
the  intention  of  the  parties ;  or  there  is  a  special 
agreement  to  thateffect.  See  Whitbeck  v.  Van  Ness, 
11  Johns.,  409,  note ;  Murray  v.  Gouverneur,  2  Johns 
Cas..  438,  note;  Herring  v.  Sanger,  3  Johns.  Cas. 
71,  note ;  Muldon  v.  Whitlock,  1  Cow.,290,not« ;  Pierce 
v.  Drake,  15  Johns.,  475,  note. 
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the  plea  in  that  case  mainly,  proceeded  on  the 
ground  that  the  note  which  had  been  indorsed 
might  have  been  paid,  or  indorsed  over,  and 
the  defendant  subjected  to  an  action  at  the  suit 
of  the  indorsee.  Not  so  here;  the  note  remains 
with  the  plaintiff,  and  the  defendant  admits 
nis  liability  to  pay.  How  then  is  this  case  dis- 
tinguishable from  that  of  8  Cow.  ?  Nor  is  this 
case  like  that  of  Boyd  v.  Hitchcock,  20  Johns., 

76.  There  the  plaintiffs  were  held  precluded 
from  recovering  beyond  the  sum  which  they 
had  agreed  to  accept  in  satisfaction  of  their  de- 
mand.    Here  the  plaintiff  does  not  ask  to  re- 
over  beyond  the  amount  of  the  new  note,  but 

contends  that  he  may  recover  that  amount  un- 
der the  old  note  by  delivering  up  the  new  note 
to  be  canceled. 

Mr.  J.  R.  Van  Duzer,  for  defendant.  Had 
the  note  of  the  defendant  alone  been  given  to 
the  plaintiff  in  satisfaction  of  the  amount  found 
due,  so  that  the  extent  or  character  of  his  re- 
sponsibility would  not  have  been  changed,  the 
plea  would  not  have  been  good  as  in  8  Cow. , 

77.  Here,  however,  the  defendant  parted  with 
a  subsisting  demand   against  third  persons, 
which  the  plaintiff  received  in  full  satisfaction. 
Although  accord  and  satisfaction  may  be  given 
in  evidence  under  the  general  issue,  it  may  also 
be  pleaded.     1  Chit.  PI.,  474,  475.     The  cases 
of  Boyd  v.  Hitchcock,  20  Johns.,  76,  and  LePage 
v.    McCrea,  1   Wend.,  164,  fully  support  the 
plea.     The  case  of  Kearslake  v.  Morgan,  5  T. 
R.,  513,  is  in  all  respects  like  it.    The  liability 
of  the  defendant  admitted  by  the  plea  is  that 
of  indorser,  which  is  a  conditional  responsi- 
bility. 

*By  the  Court,  Sutherland,  J.  The  [*68 
plea  is,  unquestionably,  good.  It  would  have 
been  good  by  way  of  accord  and  satisfaction, 
if  no  part  of  the  "original  debt  had  been  paid 
prior  to  the  acceptance  by  the  plaintiff  of  the 
last  note.  This  was  expressly  decided  in  Boyd 
v.  Hitchcock,  20  Johns. ,  76.  It  was  there  held 
that  if  a  debtor  gives  his  note  indorsed  by  a 
third  person  as  further  security  for  a  part  of 
the  debt,  which  is  accepted  by  the  creditor  in 
full  satisfaction,  it  is  a  valid  discharge  of  the 
whole  of  the  original  debt ;  and  it  may  be 
pleaded  in  bar  as  an  accord  and  satisfaction. 
6  Cr.,  253.  The  additional  security  required 
by  the  creditor  for  a  part  of  his  debt,  is  a  good 
consideration  for  the  relinquishmentof  the  resi- 
due. Le  Pagev.  McCrea,  1  Wend.,  172;  Kears- 
lake v.  Morgan,  5  T.  R.,  513.  This  doctrine  is 
admitted  in  Hughes  v.  Wheeler,  8  Cow..  79,  and 
the  distinction  is  there  adverted  to  between  the 
note  of  a  third  person  and  that  of  the  debtor 
himself  given  for  the  original  debt.  The  lat- 
ter, it  is  there  held,  cannot  be  pleaded  in  bar 
of  the  original  cause  of  action;  but  the  plaintiff 
will  not  be  permitted  to  recover  on  the  original 
consideration,  unless  he  produces  the  note  upon 
the  trial,  or  satisfactorily  accounts  for  it.  The 
authorities  upon  this  point  are  all  referred  to 
in  that  case. 

If  the  acceptance  by  the  creditor  of  the  note 
of  a  third  person  for  a  part  of  the  original  debt 
is  a  discharge  of  the  whole,  it  must  necessarily 
operate  as  an  extinguishment  of  the  original 
consideration,  where  such  note  is  given  for  the 
whole  amount  due,  and  is  accepted  in  full  satis- 
faction of  it.  Although  the  defendant  still  re- 
mains liable,  the  character  of  his  responsibility 
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is  changed.  He  has  entered  into  a  new  con- 
tract with  his  creditor,  who,  upon  an  adequate 
consideration  (the  obtaining  the  note  of  a  third 
person  as  an  additional  security  for  his  debt), 
has  agreed  to  look  to  the  defendant  as  indorser 
only,  and  to  relinquish  all  claim  upon  him  in 
any  other  character.  He  cannot  be  charged 
upon  the  original  consideration. 

Judgment  for  defendant  upon  the  demurrer, 
with  leave  to  plaintiff  to  reply  on  payment  of  costs, 

Cited  in— 14  Wend.,  119:  19  Wend.,  390,  517;  21 
Wend.,  451 ;  3  Den.,  416 :  10  N.  Y.,  441 ;  10  Barb.,  375 ; 
28  Barb.,  99:  37  Barb.,  492 ;  67  Barb.,  373;  2  Duer,  418; 
3  E.  D.  S.,  516;  1  Hilt.,  177;  13  How.  U.  8.,  360;  1  Saw., 
53 ;  1  Bank.  Reg.,  141 ;  52  Pa.  St.,  504 ;  43  Ind.,  370 ;  50 
Am.  Dec.,  160  (15  Ala.,  700) ;  10  Am.  Rep.,  680  (70  Pa. 
:St.,  315. 
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Payment  on  Unindorsed  Note  —  Set-  Off  not  Al- 
lowed, the  Holder  Being  Entitled  to  the  Note. 

A  set-off  of  money  paid  on  a  note,  will  not  be  al- 
lowed in  a  subsequent  action  (on  the  principal  of  re- 
covering1 back  money  paid  by  mistake)  where  the 
party  paying,  being  the  maker  of  the  note,  was  ig- 
norant at  the  time  of  payment,  of  the  fact  that  the 
note  had  not  been  indorsed  by  the  payee  to  the 
holder  ;  it  appearing  conclusively  that,  although 
not  indorsed,  the  note  was  transferred  to  the  holder 
before  maturity  for  a  valuable  consideration,  and 
that  the  omission  to  indorse  happened  by  inadvert- 
ence. 

Citations—  13  Mass.,  305;  2  Com.  Contr.,  35,  41; 
Saund.  PI.  &  Ev.,  675;  6  Barn.  &c.,  671  ;  3  Burr.,1354. 


was  an  action  of  assumpsit,  tried  at  the 
L  N.  Y.  Circuit,  in  June,  1828,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  declaration  was  on  a  promissory  note 
for  $497.30,  dated  May  12,  1824,  made  by  J. 
H.  Cunningham,  payable  in  90  days  to  E.  W. 
A.  Bailey,  and  indorsed  by  him  and  by  the  de- 
fendants, who  were  sued  as  second  indorsers. 
The  defendants  pleaded  the  general  issue,  and 
gave  notice  of  set-off. 

The  question  in  this  case  arose  on  the  defense 
set  up.  Th'e  defendants  proved  that  the  note 
in  question  was  received  from  Bailey  in  ex- 
change for  a  note  of  the  same  sum  and  date 
made  by  the  defendants  to  Bailey.  That  June 
14,  the  defendants  obtained  the  note  received 
of  Bailey  to  be  discounted  at  the  Franklin 
Bank  to  their  credit.  Subsequently  notice  was 
received  at  their  counting-room,  from  the 
Franklin  Bank,  that  the  note  given  by  them  to 
Bailey  was  payable  Aug.  13;  on  which  day  an 
agent  of  the  defendants,  who  had  charge  of 
their  business  (they  being  absent  from  the  city), 
sent  a  lad  to  the  Bank  with  a  check  to  pay  the 
note.  The  lad  returned  with  the  note  marked 
paid.  The  agent,  discovering  that  it  was  not 
indorsed  by  Bailey,  within  one  or  two  hours 
afterwards  took  it  to  the  Bank,  offered  it  to  a 
teller,  and  requested  him  to  return  the  check. 
He  was  told  that  the  note  belonged  to  the  Ho- 
boken  Bank;  that  it  had  been  left  by  them  for 
•collection;  that  the  amount  had  been  carried 
to  their  credit;  and  that  the  payment  could  not 
be  rescinded.  The  witness  stated  to  the  offi- 
-cer  of  the  Bank  that  he  could  not  recognize 


the  application  of  the  check  to  the  unindorsed 
note  ;  that  the  defendants  bad  unsettled  ac- 
counts with  Bailey,  were  under  responsibilities 
for  him  independent  of  that  note,  and  that  Bai- 
ley had  died  insolvent.  The  conduct  of  the 
agent  in  thus  repudiating  the  application  of  the 
check  to  the  payment  of  the  note  given  by  the 
*defendants  to  Bailey,  was  on  the  same  [*7O 
day  communicated  to  and  approved  by  one  of 
the  defendants.  The  note  taken  up  was  not 
produced  on  the  trial,  but  its  non-production 
was  accounted  for  to  the  satisfaction  of  the 
judge.  The  defendants  proved  that  the  check 
drawn  by  the  agent  was  in  the  names  of  the  de- 
fendants, on  funds  belonging  to  them  in  the 
Franklin  Bank,  and  that  the  same  was  charged 
to  them.  They  further  proved  that  Bailey  was 
indebted  to  them  on  a  promissory  note,  in  the 
sum  of  $250,  bearing  date  June  17,  1824,  pay- 
able in  ninety  days;  and  in  the  sum  of  $28.27, 
being  a  book"  account  of  the  date  May  1,  1824; 
and  that  he  died  insolvent  before  the  maturity 
of  the  note  lent  him. 

On  the  part  of  the  plaintiffs,  it  was  proved 
that  the  note  taken  up  by  the  defendants  was 
discounted  before  due,  at  the  Hoboken  Bank, 
for  the  accommodation  of  Bailey.who  received 
the  avails;  that  the  note  was  delivered  to  the 
Bank,  but  through  inadvertence  it  was  not  in- 
dorsed by  Bailey.  Sometime  after  the  note 
was  discounted,  the  cashier  of  the  Hoboken 
Bank  discovered  that  it  was  not  indorsed,  and 
sent  to  procure  Bailey's  indorsement;  but  he 
was  either  too  ill  to  do  it  or  dead,  at  the  time 
it  was  so  sent.  The  note  was  deposited  in  the 
Franklin  Bank  for  collection,  and  that  Bank, 
upon  its  being  paid,  credited  the  Hoboken 
Bank  with  the  amount. 

The  judge  charged  the  jury,  that  if  they 
found  that  the  note  taken  up  at  the  Franklin 
Bank  with  the  check  of  the  defendants  was 
made  for  the  accommodation  of  Bailey,  and 
given  in  exchange  for  the  note  declared  on  in 
this  case,  and  that  the  defendants  knew  that 
Bailey's  intent  was  to  put  the  same  into  circu- 
lation, the  defendants  had  sufficient  notice  to 
put  them  upon  the  inquiry,  whether  Bailey 
had  not  passed  away  their  note;  and  that  a  de- 
livery of  the  note  by  Bailey  to  the  Hoboken 
Bank,  and  his  receiving  the  amount  npon  dis- 
count from  that  Bank,  vested  in  that  Bank  the 
right  to  the  money  paid  into  the  Franklin 
Bank.  The  counsel  for  the  defendants  ex- 
cepted  to  the  charge.  The  jury  found  a  ver- 
dict for  the  defendants.  A  motion  was  now 
made,  on  the  part  of  the  plaintiffs,  to  set  the 
same  aside. 

*Mr.  R.  Bogardus,  for  plaintiffs.  [*71 
By  the  delivery  of  the  note  to  the  Hoboken 
Bank  on  their  discounting  the  same,  the  note 
became  the  property  of  that  Bank,  who  had  a 
right  to  receive  payment  and  cancel  the  note. 
An  assignment  of  a  chose  in  action  need  not  be 
in  writing;  delivery  for  a  proper  consideration 
is  sufficient.  12  Johns.,  346;  17  Id.,  284;  19 
Id. ,  95,  842.  Courts  of  law  will  take  notice  of 
and  protect  the  rights  of  assignees  of  choses  in 
action.  1  Johns.  Cas.,  51,  121;  3  Johns.,  425; 
4  Id.,  403;  12  Id.,  343.  The  defendants  here 
had  such  knowledge  of  the  facts  and  circum- 
stances as  imposed  upon  them  the  duty  of  in- 
quiry whether  the  note  given  by  them  had  or 
had  not  been  negotiated. 
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Mr.  G.  Griffin,  for  defendants.  The  note 
drawn  in  favor  of  Bailey  not  having  been  in- 
dorsed by  him,  the  defendants  had  the  same 
defense  against  the  holders  of  the  note,  which 
they  would  have  had  against  Bailey,  had  it  re- 
mained in  his  hands.  As  against  him  the  note 
declared  on  in  this  case  would  have  been  a  set- 
off;  the  defendants  besides,  had  other  set-offs. 
The  Hoboken  Bank  could  claim  nothing  under 
the  law-merchant.  1  H.  Bl.,  605. 

The  note  having  been  paid  by  mistake  in 
matter  of  fact,  the  defendants  had  a  right  to 
revoke  the  application  of  the  check,  and  to  di- 
rect the  funds  to  the  payment  of  the  note  de- 
clared on.  7  Wh.,  14;  Doug.,  637. 

By  the  Court,  Marcy,  J.  The  note  given 
by  the  defendants  to  Bailey  had  not  been  trans- 
ferred, by  him  according  to  the  custom  of  mer- 
chants. The  holders  of  it  could  not,  therefore, 
maintain  an  action  upon  it  in  their  name;  but 
Bailey  had  assigned  it  without  indorsement, 
for  a  valuable  consideration,  to  the  Hoboken 
Bank.  He  had,  therefore,  parted  with  all  his 
property  in  it,  and  the  Bank  had  acquired  what 
interest  he  possessed  in  it.  The  holders  stood 
in  the  relation  of  assignees  of  a  chose  in  action, 
and  not  indorsees,  and  held  the  note  subject 
to  the  equities  existing  between  the  original 
parties.  13  Mass.,  305.  While  thus  situated, 
the  defendants,  under  the  belief  that  Bailey 
had  negotiated  the  note,  paid  it  to  the  assign- 
72*]  ees,  or,  which  is  the  same  thing,  to*their 
agents,  the  plaintiffs  in  this  suit.  After  pay- 
ment, the  note  was  delivered  to  them,  and  they 
then  discovered  that  it  had  not  been  negoti- 
ated, and  that,  consequently,  in  the  hands  of 
the  holders,  it  was  subject  at  the  time  of  the 
payment  to  a  set-off  to  the  full  amount  of  it. 
They  did  what  they  could  to  recall  the  pay- 
ment. They  offered  to  restore  the  note,  and 
gave  immediate  notice  to  the  plaintiffs  that 
they  should  not  recognize  the  application  of 
money  to  it.  If  the  payment  was  recalled,  or 
never  took  effect,  the  amount  paid  was  a  de- 
mand that  ought  to  be  set  off  in  this  action. 

It  is  said  the  defendants  had  a  right  to  apply 
the  paymen  t  to  the  demand  for  which  this  suit 
is  brought.  A  person  paying  money  has,  un- 
doubtedly, a  right  to  apply  it  as  he  pleases; 
but  if  he  does  not  give  express  direction,  or  the 
circumstances  are  not  such  as  to  imply  a  direc- 
tion, the  person  receiving  it  may  make  the  ap- 
plication. In  this  case,  however,  the  money  was 
applied.  It  was  sent  to  the  Bank  expressly  to 
take  up  the  note  given  by  the  defendants  to 
Bailey,  and  for  that  purpose  it  was  received. 
No  question  can  properly  arise  as  to  the  right 
of  making  the  application  by  either  the  payees 
or  the  receivers. 

The  money  was  paid  by  the  defendants  in 
ignorance  of  their  rights.  Does  this  circum- 
stance, connected  with  the  acts  of  the  defend- 
ants to  rescind  or  disaffirm  the  payment  when 
they  found  the  note  had  not  been  negotiated, 
actually  rescind  the  payment,  and  leave  the 
money  in  the  hands  of  the  plaintiffs  to  be  set 
off  in  this  action  ?  Or,  to  state  the  question  in 
other  words,  perhaps  more  clearly,  could  the 
defendants,  after  disaffirming  the  payment, 
have  maintained  an  action  against  the  plaint- 
iffs for  the  money  thus  paid?  The  general 
principle  of  law  is  indisputable,  that  if  a  party 
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pays  money  under  a  mistake  of  the  real  facts, 
without  any  negligence  imputable  to  him  for 
not  knowing  them,  he  may  recover  back  such 
money.  What  sort  of  facts  are  meant  ?  Such 
facts,  I  apprehend,  as  show  that  the  de- 
mand on  which  the  money  was  paid  did  not 
actually  exist  against  the  person  paying  at 
the  time  the  money  was  paid.  The  cases 
collected  by  Comyn  (2  Com.  Cont.,  85,  41),  and 
those  referred  to  by  Saunders,  in  his  Treatise 
on  Pleadings  and  Evidence,  *675,  are  of  [*73 
this  character.  The  case  which,  in  my  opinion, 
goes  the  furthest  towards  sustaining  the  posi- 
tion contended  for  by  the  defendants,  is  that 
of  Milne*  v.  Duncan,  6  Barn.  &  C.,  671.  A  bill 
of  exchange  was  drawn  in  Ireland,  on  a  stamp 
less  in  amount  than  is  required  for  such  a  bill 
drawn  in  England  ;  but  there  was  nothing  on 
the  face  of  the  bill  to  show  where  it  was  drawn. 
The  acceptor  became  a  bankrupt,  and  the 
holder  applied  to  the  indorser  from  whom  he 
received  it,  to  pay  ;  but  he  refused,  on  the 
ground  that  the  holder  had  not  given  notice, 
and  had  made  it  his  own  by  his  laches.  The 
holder  then  threatened  to  sue  for  the  amount 
he  had  paid  the  indorser  for  the  bill,  on  the 
ground  that  he  had  passed  to  him  a  void  bill, 
by  reason  of  its  not  having  the  stamp  required 
for  a  bill  of  that  description.  Believing  that 
such  was  the  fact,  the  indorser  paid  the  bill, 
but  he  soon  discovered  that  it  had  been  drawn 
in  Ireland,  and  that  the  stamp  was  sufficient, 
and  brought  his  action  for  the  sum  he  had 
paid,  and  recovered  it.  In  that  case  it  was 
clear  that  the  plaintiff  was  wholly  discharged 
from  all  liability  as  indorser  on  the  bill,  by  the 
neglect  of  the  defendant  to  give  him  notice  ; 
and  that  the  money  was  paid  after  his  liability 
had  in  fact  ceased,  but  while  he  supposed  it  to- 
exist,  in  consequence  of  his  ignorance  of  the 
place  where  the  bill  was  drawn. 

The  case  before  us  is  not  only  different,  but 
so  essentially  different  as  to  exclude,  in  my 
opinion,  the  application  of  the  principle  which 
permits  money  paid  in  ignorance  of  facts  to  be 
recovered  back.  The  debt  paid  by  the  defend- 
ants was  one  that  subsisted  against  them  at  the 
time  of  payment.  The  fact  of  which  they 
were  ignorant,  did  not  show  that  there  was  no 
debt  existing  at  the  time;  it  only  showed  that 
they  were  in  a  situation  which  enabled  them 
to  set  off  against  the  demand  they  had  paid,  a 
demand  due  to  them  from  Bailey.  I  do  not 
find  any  case  where  money  paid  on  a  subsist- 
ing demand  has  been  recovered  back  on  the- 
ground  that  the  person  making  the  payment 
has  subsequently  discovered  facts  that  show 
he  had  a  set-off  against  the  demand.  It  may 
be  thought  that  this  note  having  been  trans- 
ferred without  indorsement,  was  open  to  be 
impeached,  in  the  same  manner  as  if  it  had  re- 
mained in  the  hands  of  Bailey;  and  as  the  note 
*which  Bailey  gave  for  it  had  not  been  [*74 
paid,  it  was  void  for  want  of  consideration  and, 
therefore,  there  was  not  in  fact  a  subsisting 
debt  against  the  defendants  at  the  time  the 
money  was  paid.  The  facts  do  not  warrant 
this  position.  Cunningham's  note,  indorsed  by 
Bailey,  was  a  good  consideration  for  the  note 
executed  by  the  defendants.  One  promise  is  a 
sufficient  consideration  for  another.  Accord- 
ing to  the  principles  laid  down  by  Ld.  Mans- 
field, in  Price  v.  Neal,  3  Burr.,  1354,  money 
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paid  by  mistake  or  ignorance  of  facts,  can 
never  be  recovered  unless  it  be  against  con- 
science for  the  defendant  to  retain  it.  The 
operation  of  this  principle  destroys  the  defense 
in  this  case  ;  for  it  will  st-arcely  be  contended 
that  it  is  against  conscience  for  the  Hoboken 
Bank  to  retain  the  money.  The  defendants 
gave  the  note  to  Bailey,  not  doubting  that  he 
would  negotiate  it ;  and  on  the  reasonable  sup- 
position that  he  had  done  so,  they  paid  it.  The 
Hoboken  Bank  paid  the  amount  of  the  note 
when  it  was  transferred  to  them  by  Bailey,  in- 
tending it  should  be,  and  believing  it  had  been 
duly  negotiated  to  them.  By  mistake  it  was 
not,  and  by  ignorance  of  this  mistake  the  note 
was  paid.  It  was  by  a  mere  accident  that  the 
defendants  were  in  a  situation  to  avail  them- 
selves of  their  set-off  at  the  time  the  note  be- 
come due;  and  it  was  because  ignorant  of  this 
accident  that  they  failed  to  avail  themselves  of 
this  advantage.  To  retain  the  money  paid 
under  these  circumstances  cannot  be  against 
conscience.  I  am,  therefore,  of  opinion  that  the 
check  was  in  fact  applied,  and  was  properly 
applicable  to  the  note  given  by  the  defendants 
to  Bailey,  and  left  at  the  Franklin  Bank  for  col- 
lection, and  is  not  money  in  the  possession  of 
the  Bank  for  the  defendants'  use,  to  be  set  off 
against  the  demand  for  which  this  action  is 
brought.  There  must  be,  therefore,  a  new  trial. 
New  trial  granted. 

Cited  in— 42  Barb.,  36;  60  Barb.,  184;  4  Abb.  N.  S.,  36; 
12  Abb.  N.  S.,  113  ;  39  Super.,  15 ;  10  Minn..  263 ;  48 
Mich.,  9. 


75*]  *VAN  HOESEN  v.  VAN  ALSTYNE. 

Pleading  in  Justice  Court — Court  of  C.  P. 
Should  Decide  Questions  of  Law  Raised,  if  Per- 
tinent— Demand  and  Notice  to  Charge  In- 
dorser — Time — Notice — Province  of  Court  to 
Decide  Sufficiency  of  ,  when  Facts  are  Conceded. 

A  demurrer  may  be  interposed  to  pleadings  in 
justice's  courts,  in  which  case  the  pleadings  must 
be  tested  by  the  same  rules  which  govern  in  other 
courts. 

It  is  error  in  a  Court  of  C.  P.  to  refuse  to  decide 
questions  of  law  pertinent  to  a  case  on  trial,  upon 
which  a  decision  is  asked  by  one  of  the  parties. 

A  demand  of  payment  within  three  or  four  weeks 
after  the  transfer  of  a  note,  overdue  when  trans- 
ferred, and  notice  of  non-payment  within  two  or 
three  months  after  such  demand,  it  seems,  is  suf- 
ficient to  charge  the  indorser.  where  from  the  facts 
of  the  case  it  is  manifest  that  an  immediate  demand 
and  notice  was  not  contemplated.  The  sufficiency 
of  notice  of  non-payment  to  an  indorser,  when  the 
facts  are  conceded,  is  a  question  of  law  to  be  de- 
cided by  the  court,  and  not  to  be  submitted  to  a 
jury. 

Citations— 6  Stat.,  296  c  ;  1  Cow.,  408. 

TERROR  from  the  Columbia  C.  P.  Van  Al- 
-tj  styne  sued  Van  Hoesen  in  a  justice's  court, 
and  declared  for  a  horse  sold  and  delivered, 
and  also  for  the  amount  of  a  note  of  $25. 

NOTE.— Negotiable  paper.  Notice  of  non-payment. 
Time  of,  to  charge  indorser. 

The  law  requires  reasonable  diligence  in  giving  nn- 
Ofe,  of  dishonor.  For  full  discussions,  see  Stewart  v. 
Eden,  2  Cai.,  121,  note,  and  otlur  n<it<*  there  eitf<l; 
Bryden  v.  Bryden,  11  Johns.,  187,  note ;  Berry  v.Rob- 
inson,  9  Johns.,  121,  note ;  Miller  v.  Hackley,5  Johns., 
375,  note ;  Bank  of  Utica  v.  Smith,  18  Johns..  230. 
note;  Stafford  v.  Yates,  18  Johns..  327,  note  {  Smedes 
v.  President  etc.  of  Bank  of  Utica,  20  Johns.,  372, 
note. 
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made  by  Samuel  Cooley,  Jr.,  to  the  defendant, 
dated  Dec..  10,  1819,  indorsed  by  the  defend- 
ant, for  a  valuable  consideration  to  the  plaint- 
iff; the  note  having  been  duly  presented  for 
payment  to  the  maker,  and  notice  of  non-pay- 
ment given  to  the  defendant.  The  defendant 
pleaded  the  general  issue,  and  also  to  the  first 
count  of  the  declaration,  that  at  the  time  of  the 
sale  and  delivery  of  the  horse,  the  defendant 
made  and  delivered  to  the  plaintiff  a  promis- 
sory note  for  $55,  the  price  of  the  horse,  and 
afterwards,  Nov.  1,  1822,  paid  to  the  plaintiff 
$25,  part  thereof,  and  for  the  residue  delivered 
to  him  Cooley's  note  indorsed  by  him,  which 
the  plaintiff  received  and  gave  up  the  defend- 
ant's note.  That  the  plaintiff  did  not  subse- 
quently present  Cooley's  note  for  payment,  nor 
give  notice  of  non-payment  to  the  defendant. 
The  plaintiff  replied  that  he  did  present  the 
note  to  Cooley  and  gave  notice  of  non-payment, 
whereof  he  put  himself  upon  the  country;  and 
for  further  answer  said,  that  Cooley,  at  the 
time  of  the  transfer  of  the  note  and  afterwards, 
was  insolvent  and  unable  to  pay  the  same;  that 
the  defendant  represented  him  to  be  solvent 
and  knew  him  to  be  otherwise,  and  thus  in- 
duced the  plaintiff  to  take  the  note,  concluding 
with  a  verification.  The  defendant  demurred 
because  there  were  two  replications  to  one  plea; 
because  by  the  replication  two  issues  were 
tendered  ;  because  new  matter  was  alleged 
amounting  to  a  departure ;  and  because  the 
replication  sought  to  join  a  cause  of  action  in 
fraud,  with  a  cause  of  action  in  assumpnt. 
The  plaintiff  joined,  and  the  justice  overruled 
the  demurrer.  A  trial  was  subsequently  had 
*before  the  justice,  who  gave  judgment  [*76 
for  the  plaintiff  for  $32.54. 

The  defendant  appealed  to  the  Columbia  C. 
P.,  who  also  gave  judgment  for  the  plaintiff 
on  the  demurrer.  On  the  trial  of  the  other  is- 
sue the  following  facts  appeared:  That  the 
plaintiff,  in  Nov.,  1822,  sold  a  horse  to  the  de- 
fendant for  the  price  of  $50,  for  which  the  de- 
fendant gave  him  his  note;  that  some  time  after 
the  sale  of  the  horse,  the  particular  time  not  be- 
ing proved, the  defendant  paid  the  plaintiff  $25, 
and  indorsed  to  him  a  note  made  by  Samuel 
Cooley,  Jr.,  for  the  sum  of  $25,  bearing  date 
in  Dec.,  1819,  and  took  up  his  own  note;  that 
three  or  four  weeks  after  the  transfer  of  the 
note,  the  plaintiff  demanded  payment  of 
Cooley,  who  denied  his  indebtedness,  and  in 
the  last  of  the  winter  of  1823,  the  plaintiff  gave 
notice  of  non-payment  to  the  defendant.  The 
plaintiff  then  offered  to  prove  that  the  defend- 
ant, at  the  time  of  the  transfer  of  the  note, 
fraudulently  represented  Cooley  to  be  solvent] 
or  fraudulently  concealed  his  insolvency.  To 
the  admission  of  this  evidence  the  defendant 
objected,  but  the  court  received  it.  The  plaint- 
iff then  proved,  that  at  the  time  of  the  trans- 
fer, the  defendant  represented  Cooley  to  be 
good ;  that  in  answer  to  an  observation  of  the 
plaintiff,  that  he  did  not  know  anything  about 
his  circumstances,  and  if  Cooley  did  not  pay, 
the  defendant  must,  the  defendant  answered 
that  Cooley  would  get  into  business  again  and 
would  pay  the  note.  It  was  proved  that  Mar.  15, 
1822,  Cooley  obtained  a  discharge  of  his  person 
as  an  insolvent  debtor;  that  in  1822  he  resided 
in  Hudson,  and  was  not  worth  a  shilling;  and 
that  the  defendant  also  resided  in  Hudson.  The 
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plaintiff  resided  seven  miles  from  Hudson. 
Cooley  was  his  nephew. 

The  counsel  for  the  defendant  called  upon 
the  court  to  determine:  1.  Whether  the  plaint- 
iff had  a  right  to  show  fraud  in  the  transfer  of 
the  note.  2.  Whether  a  demand  of  payment 
of  Cooley  and  notice  of  non-payment  was  nec- 
essary to  entitle  the  plaintiff  to  recover.  3. 
And  if  so,  whether  a  demand  was  duly  made, 
and  notice  given  in  time  to  charge  the  defend- 
ant. The  court  said  they  would  respond  to 
these  questions  in  their  charge  to  the  jury  ;  in 
77*]  which  they  submitted  *to  the  jury  the 
question  of  fraud"  telling  them  that  if  they  be- 
lieved fraud  to  have  been  established,  it  would 
be  for  them  to  determine  whether  a  demand  of 
payment  of  Cooley's  note  and  notice  of  non- 
payment were  necessary  to  have  been  shown; 
and  if  necessary,  then  to  determine  whether 
the  demand  and  notice  set  up  were  sufficient. 
The  counsel  for  the  defendant  excepted  to  the 
charge.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  H.  P.  Hunt,  for  plaintiff  in  error.  The 
causes  of  demurrer  assigned  are  f  uUy  supported 
by  the  authorities.  1  Chit.  PL,  617,  618,  625  ; 
3  Johns.,  315.  A  demurrer  may  be  interposed 
in  a  justice's  court.  14  Johns. ,  369;  2  Cow. ,  437. 

The  second  plea,  being  equivalent  to  the  gen- 
eral issue,  was  objectionable,  but  the  objection 
could  be  urged  only  by  special  demurrer.  1 
Chit.,  497. 

Cooley's  note  being  overdue  when  trans- 
ferred, must  be  considered  as  payable  on  de- 
mand. The  plaintiff  was  bound  *to  make  de- 
mand and  give  notice  within  a  reasonable  time. 
He  permitted  three  or  four  months  to  elapse. 
2  Cai.,  343  ;  9  Johns.,  121 ;  1  Cow.,  407;  7  Id., 
705.  The  known  insolvency  of  the  maker  is 
no  excuse  for  not  making  demand  and  giving 
notice.  Whatever  discrepancy  exists  on  this 
subject  in  the  English  cases,  there  is  none  in 
the  cases  decided  in  our  courts.  4  Cr.,  161  ;  2 
Heywood,  45  ;  2  Conn.,  126  ;  3  Johns.  Cas.,  5. 
The  necessity  and  sufficiency  of  notice  was  a 
question  of  law,  and  ought  not  to  have  been 
submitted  to  the  jury.  Nor  ought  the  question 
of  fraud  to  have  been  submitted  to  them  ;  it 
was  not  in  issue  and  not  inquirable  into  in  the 
action  of  assumpsit.  7  Cow.,  708;  1  Johns.,  502. 

Mr.  A.  Vanderpoel.f  or  defendant  in  error. 
Most  of  the  special  causes  of  demurrer  relate 
to  form,  and  are  cured  by  the  general  pro  vision 
of  the  statute,  requiring  pleadings  in  justices' 
courts  to  be  liberally  construed,  without  regard 
to  established  forms  or  technical  rules,  and 
with  a  view  to  substantial  justice  between  the 
parties.  Stats., Vol.  VI.,  p.  296  c.  The  objection 
78*]  *to  the  replication  for  duplicity  is  strict- 
ly technical.  The  plea,  however,  is  bad,  in  not 
averring  that  the  note  of  Cooley  was  accepted 
in  satisfaction  of  the  original  debt;  and  the  de- 
fendant committing  the  first  error,  the  plaintiff 
was  entitled  to  judgment. 

The  demand  and  notice  were  sufficient. 
There  is  no  precise  time  in  which  a  demand 
must  be  made  in  a  case  like  this.  Each  case 
must  be  regulated  by  its  peculiar  circum- 
stances. 1  Cow.,  408.  The  insolvency  of  the 
maker  of  the  note,  accounts  for  the  delay;  and 
that  insolvency  existing  at  the  time  of  the  in- 
dorsement, notice  of  non-payment  was  not  nee- 
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essary.  It  is  only  where  the  insolvency  hap- 
pens subsequent  to  the  transfer,  that  the  party 
is  not  excused  from  giving  notice,  2  H  Bl 
336,  609;  4  Cr.,  164;  9  Mass..  208;  11  Johns.,' 
182.  A  verdict  will  not  be  set  aside  because  a 
question  of  law  was  submitted  to  a  jury,  if  the 
jury  decided  correctly. 

By  the  Court,  Savage,  CJi.  J.  Justice  seems 
to  have  been  done  in  this  case,  and  it  is  to  be 
regretted  that  it  was  not  done  secundem  artem. 
The  38th  section  of  the  Act  of  1824  directs  the 
C.  P.,  upon  appeal,  to  render  judgment  as  the 
very  right  of  the  case  shall  appear,  without  re- 
gard to  the  previous  trial  had  thereon  ;  and 
they  are  required  to  construe  the  pleadings 
with  a  view  to  substantial  justice  between  the 
parties:  but  that  has  been  adjudged  to  mean 
justice  according  to  law.  It  is  true,  that  the 
pleadings  in  justices'  courts  are  viewed  with 
great  liberality  ;  but  the  parties  before  the  jus- 
tice may  object  to  the  pleadings,  and  then  the 
rules  applicable  in  other  courts  must  govern. 
The  replication  here  is  bad  for  duplicity.  A 
replication  may  traverse  as  many  facts  in  the 
plea  as  constitute  one  point ;  but  here  the  plaint- 
iff tenders  an  issue  to  the  country  upon  one  dis- 
tinct fact,  and  then  avers  certain  other  facts  in 
answer  to  another  part  of  the  plea,  and  con- 
cludes with  a  verification.  It  is  said  the  plea  is 
bad  ;  but  if  so,  it  is  bad  only  in  form,  not  in 
substance.  I  am,  therefore,  of  opinion  that  the 
justice  and  the  C.  P.  both  erred  in  overruling 
the  demurrer. 

The  C.  P.  also  erred  in  not  deciding  the  ques- 
tions raised  on  the  trial:  as  they  were  pertinent. 
They  erred,  also,  *in  directing  the  jury  [*79 
to  pass  upon  the  sufficiency  of  the  notice.  That 
is  a  question  of  law  where  the  facts  are  con- 
ceded, and  should  have  been  decided  by  the 
court.  Sice  v.  Cunningham,  1  Cow. ,  408.  The 
note  having  been  transferred  long  after  it  was 
due,  is  to  be  considered  as  a  note  payable  on 
demand  ;  and  the  demand  and  notice  must  be 
made  in  a  reasonable  time.  What  is  a  reasona- 
ble time,  depends  on  the  circumstances  of  the 
case.  From  the  remark  of  the  defendant  below, 
that  Cooley  would  get  into  business  again  and 
pay,  it  is  evident  an  immediate  demand  and 
notice  was  not  contemplated.  The  demand  was 
in  fact  made  within  a  few  weeks,  and  notice 
given  within  two  or  three  months.  I  am  in- 
clined to  think  this  was  sufficient,  under  the 
circumstances  of  the  case,  to  charge  the  in- 
dorser.  The  result  is  right,  but  the  means  by 
which  that  result  was  obtained  were  erroneous. 

The  judgment,  therefore,  must  be  reversed,  and 
a  venire  de  novo  awarded  to  Columbia  C.  P. 

Cited  in-13  Wend.,  284 ;  7  N.  Y.,  273;  41  N.  Y..  590; 
15  Hun,  3,  25  :  5  Barb.,  491 ;  10  Barb..  372 ;  66  Barb., 
164, 167 ;  9  Bos.,  389 ;  7  Leg.  Obs.,  248 ;  2  Wood  &  M., 
143 ;  44  Am.  Dec.,  631  (1  Fla.,  25) ;  1  Am.  Rep.,  469  (41 

N.  Y.  581). 


LEWIS  v.  LOZEE. 

Distraint — Action  on  the  Case  by  Tenant  against 
Landlord  for  Dintraintfor  too  Great  a  Sum — 
Negotiable  Note,  Given  to  Regain  Possession  of 
Goods,  is  a  Collateral  Security  Only — Damages. 

In  an  action  on  the  case  by  a  tenant  against  bis 
landlord,  for  distraining  for  a  greater  sum  than  is 
due  for  rent,  where  the  tenant,  to  regain  possession 
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of  his  goods,  gives  a  negotiable  note,  with  sureties, 
for  the  sum  claimed,  if  entitled  to  recover  at  all,  the 
tenant  is  not  entitled  to  recover,  as  damages,  the 
difference  between  the  rent  due  and  the  sum  dis- 
trained for.  if  the  note  is  not  actually  paid,  and  re- 
mains in  the  hands  of  the  landlord. 

A  negotiable  note,  with  sureties,  taken  by  a  land- 
lord from  his  tenant,  after  a  distress,  for  the  amount 
claimed  as  rent,  payable  in  80  days,  under  an  agree- 
ment to  relinquish  the  distress,  and  not  to  re-enter 
or  distrain  within  60  days,  is  a  collateral  security 
only,  and  not  a  payment  or  satisfaction  of  the  rent; 
it  appearing  affirmatively  that  the  note  has  not  been 
paid  or  negotiated  by  the  landlord. 

Citations— 2  Esp.,  571 :  8  Johns.,  206;  HJohns.,  464, 
518  ;  6  Cow.,  301,  470 ;  7  Cow.,  668 ;  1  Wend.,  430 ;  2 
Johns.  Ch.,  438 ;  3  Johns.,  71 ;  5  Johns.,  68 ;  7  Johns.. 
311 ;  9  Johns.,  310. 

TERROR  from  the  Dutchess  C.  P.  Lozee  sued 
J-^  Lewis  in  an  action  on  the  case  for  making 
a  distress  of  his  goods,  as  his  landlord,  claim- 
ing a  greater  sum  to  be  due  to  him  than  was  in 
fact  due,  to  wit :  the  sum  of  $265  instead  of 
$172  ;  and  that  the  plaintiff,  to  regain  posses- 
sion of  his  property,  was  forced  and  obliged  to 
pay,  and  did  pay,  the  pretended  arrears  of  rent, 
together  with  the  costs  of  the  distress,  &c.  The 
defendant  pleaded  non  cul. 

On  the  trial  of  the  cause,  it  appeared  that 
Lozee  was  the  tenant  of  Lewis  of  certain  prem- 
ises, under  an  identure  of  lease,  reserving  an 
annual  rent  of  $350  payable  by  half  yearly  pay- 
ments, in  advance,  commencing  Mar.  1,  1827. 
8O*]  *The  plaintiff  produced  a  receipt  for  $1 75, 
in  full  of  rent  to  Mar.  1,  1828.  Mar.  4,  1828, 
Lewis,  by  his  bailiff,  distrained  upon  certain 
property  of  the  plaintiff,  claiming  the  sum  of 
$265,  as  rent  due  to  him  Mar.  1,  Ihen  instant. 
The  property  distrained  was  not  removed  from 
the  premises.  Mar.  5,  1828,  the  plaintiff,  with 
two  sureties,  gave  a  note  to  the  attorney  of 
Lewis,  and  took  a  receipt  in  these  words  : 
"March  the  5th,  1828.  Rec'd.  from  Russell 
Lozee  his  note,  with  L.  L.  P.  and  J.  P.  R.  as 
security,  for  $278,  payable  to  Morgan  Lewis  or 
bearer,  in  full  of  rent  due  the  said  Morgan 
Lewis  on  the  first  of  March  instant,  and  costs 
of  distress  ;  said  note  payable  on  or  before  the 
4th  of  May  next :  in  consideration  whereof,  I 
agree,  in  behalf  of  the  said  Morgan  Lewis,  to 
relinquish  the  distress  made;  and  further,  that 
the  said  Morgan  shall  not  re-enter  or  distrain 
within  sixty  days  from  this  date.  (Signed)  John 
Armstrong,  Jr.  att'y.  for  Morgan  Lewis."  On 
the  part  of  the  defendant, the  attorney  of  Lewis 
testified  that  the  note  referred  to  in  the  receipt 
had  not  been  paid  ;  that  it  was  the  property  of 
the  defendant,  and  then  the  subject  of  a  suit 
pending  between  the  parties ;  that  when  the 
note, was  given  to  him,  the  plaintiff  did  not  in- 
timate that  the  rent  claimed  (for  which,  and 
the  costs  of  the  distress,  the  note  was  given) 
exceeded  the  rent  due ;  that  such  intimation 
was  not  given  to  him  until  Mar.  12,  when  the 
witness  told  the  defendant  if  he  would  furnish 
him  with  the  evidence  thereof,  he  would  credit 
him  the  excess  on  the  note.  It  appeared  that  at 
the  time  of  the  distress,  the  plaintiff  informed 
the  bailiff  that  he  had  a  receipt  for  a  part  of 
the  rent  claimed  to  be  due  ;  but  there  was  no 
evidence  that  the  bailiff  communicated  such 
claim  to  the  defendant  or  his  attorney.  The 
court  charged  the  jury  that  the  receipt  of  Mar. 
5,  1828,  standing  unexplained,  and  in  the  ab- 
sence of  other  testimony,  was  evidence  that  the 
note  was  accepted  in  satisfaction  and  payment; 
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and  they  directed  the  jury  to  find  a  verdict  of 
$90,  with  interest  from  the  last  day  of  grace  of 
the  note,  that  sum  being  the  difference  between 
the  amount  of  rent  distrained  for  and  the 
amount  of  rent  actually  due  at  the  time  of  the 
distress.  *The  defendant  excepted  to  the  [*8 1 
charge.  The  jury  found  for  the  plaintiff  $92.- 
62,  for  which  a  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error. 

Mr.  J.  Armstrong,  Jr.,  for  plaintiff  in 
error.  There  was  no  agreement  to  accept  the 
note  in  payment.  It  was  not  paid  nor  nego- 
tiated; consequently  it  was  no  payment  of  the 
pre-existing  debt  or  liability  of  the  tenant.  2 
Johns.  Gas.,  438;  'Aid.,  71;  5  Johns.,  68;  7  Id., 
811:  9  Id.,  310;  1  Wend.,  424.  In  the  case  in 
5  Johns.,  it  was  held  that  a  receipt  for  a  nego- 
tiable note,  though,  in  terms,  for  so  much  cash, 
in  full  of  rent,  was  not  evidence  of  an  agree- 
ment to  take  the  note  as  payment;  and  nere 
such  agreement  is  rebutted  by  the  right  to  dis- 
train or  re-enter,  asserted  on  the  part  of  the 
landlord,  and  agreed  to  be  suspended  until  the 
note  fell  due. 

The  plaintiff  below  was  not  entitled  to  re- 
cover. At  all  events,  the  rule  of  damages 
adopted  by  the  jury,  under  the  instruction  of 
the  court,  was  erroneous.  The  plaintiff  paid 
nothing.  No  actual  damages  were  sustained. 
The  property  distrained  was  not  removed  from 
the  premises;  and  though,  in  law,  that  proper- 
ty ceased  to  be  under  his  control  whilst  the 
distress  continued  in  force,  he  had  no  right  to 
complain  thereof;  for  it  is  admitted  that  the 
distress  was  rightful  as  to  $175  of  the  sum 
claimed.  There  is  no  evidence  of  malice;  it 
was  a  mistake,  offered  to  be  corrected  as  soon 
as  discovered;  and  if  such  offer  cannot  be  con- 
sidered, under  the  circumstances  of  this  case, 
as  a  tender  of  amends  within  the  Statute,  1  R. 
L.,  486,  still  it  shows  the  temper  of  the  parties, 
and  that  no  pretense  existed  for  exemplary 
damages.  The  direction  to  the  jury  to  find  a 
specific  sum  in  damages  is  alone  sufficient  to 
reverse  the  judgment. 

Mr.  H.  Swift,  for  defendant  in  error,  The 
distress  was  made  for  $90  more  than  was  due 
to  the  landlord.  This  sum  was  paid;  for  the 
giving  of  a  negotiable  note  was  equivalent  to 
the  payment  of  money.  The  tenant  was  not 
obliged  to  wait  until  the  note  fell  due,  thereby 
giving  to  the  landlord  an  opportunity  to  nego- 
tiate it,  and  to  depart  beyond  the  reach  of 
process,  but  might  institute  his  suit  immediate- 
ly. 11  Johns.,  464;  6  Cew.,  297;  7  Id.,  662. 
The  receipt  is  prima  facie  *evidence  of  [*82 
an  agreement  to  accept  the  note  in  satisfaction 
of  the  rent.  The  agreement  not  to  re-enter  or 
distrain  within  60  days,  at  the  foot  of  the  re- 
ceipt, could  not  have  been  made  in  reference 
to  the  note,  because  the  60  days  expired  May 
5,  whereas  the  note  did  not  fall  due  until  May  7. 

By  the  Court,  Sutherland,  J.  The  receipt 
given  by  Armstrong  for  the  note  of  Lozee  and 
his  sureties,  shows  that  the  note  was  received 
as  collateral  security  only,  and  not  as  payment 
of  the  rent;  for  the  receipt  contained  an  ex- 
press stipulation  that  Lewis  should  not  re-en- 
ter or  distrain  for  the  rent  for  60  days  from  the 
date,  that  being  the  period  which  the  note  had 
to  run.  If  the  note  was  received  by  Lewis,  as 
payment  or  satisfaction  of  the  rent,  why  the 

293 


82 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


stipulation  that  he  should  not  re-enter  or  dis- 
train again  for  60  days  ?  If  the  rent  was  paid 
by  the  note,  he  could  not  re-enter;  his  only 
remedy  was  upon  the  note,  and  his  peculiar 
remedies  as  landlord  were  gone.  The  receipt 
appears  to  me  to  carry,  as  conclusive  evidence 
upon  the  face  of  it,  that  the  note  was  received 
as  collateral  security  only,  and  not  as  payment, 
as  though  it  had  been  so  expressed  in  terms. 

There  are  cases,  undoubtedly,  where  the  giv- 
ing negotiable  paper  is  equivalent  to  the  pay- 
ment of  money.  2  Esp.,  571;  8  Johns.,  206; 
11  Id.  518,  464;  6  Cow.,  301,  470;  7  Id.,  668;  1 
Wend. ,  430.  But  none  of  those  cases  have  any 
analogy  to  this.  Here  it  is  manifest  it  was  not 
understood  to  be  a  satisfaction  of  the  rent  by 
the  parties,  but  only  a  postponement  of  the 
day  of  payment,  upon  receiving  additional  se- 
curity. It  appeared  affirmatively  that  the  note 
had  not  been  paid,  and  was  still  in  the  hands 
of  the  payee.  2  Johns.  Cas.,  438;  3  Id.,  71;  5 
Johns.,  68;  7  Id.,  311;  9  Id.,  310.  The  plaint- 
iff, therefore,  if  entitled  to  recover  at  all,  should 
have  had  nominal  damages  only;  and  the  court 
erred  in  instructing  the  jury  to  find  for  the 
plaintiff  the  difference  between  the  rent  actual- 
ly due  and  the  amount  distrained  for,  the  lat- 
ter being  that  for  which  the  note  was  given. 

Judgment  reversed,  and  venire  de  novo  to 
Dutches*  C.  P. 

Cited  in— 5  Biss.,  42. 


83*]     *S.  &  I.  JAQUES  v.  TODD. 

Principal  and  Agent — Exchange  of  Produce,  etc. > 
and  Goods  between  Country  and  City  Mer- 
chants— Purchases  on  Credit  by  Latter  to  fill 
Orders  of  Former — Country  Merchant  not 
Liable  to  Setter,  the  Agency  being  Special,  with 
no  Authority  to  Pledge  Credit  of  Principal. 

Where  the  course  of  business  between  a  merchant 
in  the  country  and  a  merchant  in  town  is  such,  that 
the  country  merchant  transmits  to  his  correspond- 
ent in  town  his  produce  and  such  other  article  as  he 
has  to  sell,  and  the  merchant  in  town,  in  return, 
supplies  him  with  such  articles  of  merchandise  as 
he  deals  in,  and  fills  up  his  orders  by  procuring  from 
other  merchants  on  credit,  such  articles  as  he  does 
not  deal  in,  and  charges  them  to  the  merchant  in 
the  country,  the  latter  is  not  liable  to  the  seller  for 
any  articles  thus  procured,  although  he  directs  the 
purchase  of  an  article  which  he  knows  the  merchant 
in  town  does  not  deal  in,  and  the  seller  is  informed 
for  whom  the  purchase  is  made,  if  the  merchant  in 
the  country  has  funds  in  the  hands  of  the  merchant 
in  the  city,  and  has  never  authorized  him  to  pledge 
his  credit  on  the  purchase  of  any  articles  thus  or- 
dered, or  recognized  such  act.  The  agency  in  such 
case  is  special,  without  authority  to  pledgee  the 
credit  of  the  principal. 

Citations— Paley,  Ag-.,  ch.  3,  sec.  5. 140;  Saund.,  PL 
&  Ev.,  732,  735:  Ambl.,  498;  1  Pet.,  264;  1  Show.,  95; 
5  Esp.  N.  P.,  76;  Peake  N.  P.,  74. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit,  in  Oct.,  1827,  before  the 
Hon.  Reuben  Hyde  Walworth,  then  one  of  the 
Circuit  Js. 

The  declaration  contained  the  common  counts 
for  goods  sold  and  delivered,  and  the  money 
counts.  The  defendant  pleaded  the  general  is- 
sue, and  gave  notice  of  set-off. 

A  witness  for  the  plaintiff  testified  that  in 
Aug.,  1825,  he  was  employed  as  a  measurer  on 
board  of  ship  Rebecca,  lying  at  Brooklyn,  the 
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cargo  of  which  was  salt,  owned  by  the  plaint- 
iffs. That  he  delivered  to  the  sloop  "  Ambas- 
sador," lying  along  side  of  the  ship,  1,500 
bushels  of  Turk's  Island  salt,  for  which  the 
person  acting  as  master  signed  a  receipt,  on  the 
back  of  the  order.  The  order  was  produced, 
and  is  in  these  words:  "Ship  Rebecca  at 
Brooklyn.  The  measurer  will  please  deliver 
Mr.  E.  M.  Todd,  pr.  bearer,  fifteen  hundred 
bushels  Turk's  Is.  salt,  and  oblige  (signed)  S. 
&  I.  Jaques.  13th  August,  1825.  1,500  Bus. 
Sloop  Ambassador."  The  receipt  indorsed, 
"  Rec'd  the  contents  of  the  within  order," 
signed  "Daniel  McGuire."  It  was  proved  that 
the  sloop  "Ambassador"  was  owned  by  the 
defendant;  that  McGuire,  who  is  since  de- 
ceased, was  her  master;  that  the  cargo  of  the 
sloop  was  received  by  the  defendant  at  Water- 
ford,  where  he  then  resided;  and  that  the  price 
of  the  salt  was  fifty-two  cents  per  bushel.  The 
plaintiffs  rested. 

On  the  part  of  the  defendant,  James  Bailey 
was  sworn  as  a  witness,  who  testified,  that  he, 
as  a  member  of  the  house  of  Bailey  &  Voor- 
hees,  in  Aug.,  1825,  bought  of  the  plaintiffs 
the  salt  in  question.  That  the  house  of  Bailey 
&  Voorhees  had  orders  from  the  defendant 
to  buy  1,000  bushels  of  salt  for  him,  and  that 
on  the  suggestion  of  McGuire,  the  captain  of 
the  defendant's  sloop,  he  increased  the  quanti- 
ty to  *1,500  bushels.  At  the  time  of  the  [*84 
purchase  he  told  the  plaintiffs  he  was  going  to 
send  the  salt  to  the  defendant,  and  wished  it 
to  be  delivered  on  board  the  defendant's  sloop, 
of  which  McGuire  was  captain;  that  the  de- 
fendant was  known  to  the  plaintiffs  as  a  man 
of  high  responsibility;  that  he  bought  the  salt 
for  the  defendant  on  a  credit  of  four  months; 
that  he  bought  it  on  his  own  responsibility; 
that  he  did  not  use  the  credit  of  the  defendant, 
and  had  no  authority  to  purchase  on  his  credit; 
that  he  never  purchased  for  the  defendant  on 
the  credit  of  the  defendant,  and  that  in  no  in- 
stance had  he  ever  been  authorized  by  the  de- 
fendant to  pledge  or  use  defendant's  credit; 
that  he  almost  always  had  funds  of  the  de- 
fendant in  his  hands,  as  he  was  in  the  habit  of 
receiving  and  selling  his  produce,  and  at  the 
time  of  the  purchase  in  question  was  indebted 
to  the  defendant  $1,500,  the  avails  of  articles 
remitted  to  his  house  to  be  sold;  that  the  de- 
fendant usually  dealt  with  his  house,  who  sold 
him  such  articles  as  he  needed  and  they  had, 
and  such  as  they  had  not  and  he  ordered,  they 
went  out  and  purchased  for  him  on  their  own 
responsibility,  and  charged  to  him;  that  when 
the  defendant  ordered  the  salt,  he  knew  that 
Bailey  &  Voorhees  did  not  keep  it  for  sale; 
frequently  when  the  defendant  sent  them  cash 
to  purchase  articles  which  they  had  not  them- 
selves, they  purchased  the  articles  on  their  own 
responsibility  on  credit,  and  charged  them  to 
him  at  cash  prices,  and  had  the  benefit  of  the 
credit  themselves;  that  they  were  known  as 
the  general  agents  of  the  defendant  in  N.  Y. ; 
that  at  the  time  of  the  purchase  of  the  salt  in 
question  of  the  plaintiffs,  nothing  was  said  as 
to  its  being  on  the  account  and  credit  of  Bailey 
&  Voorhees,  or  on  the  defendant's  account 
and  credit,  but  it  was  his  understanding  that 
the  purchase  was  for  the  notes  of  Bailey  & 
Voorhees,  in  the  same  manner  as  previous  pur- 
chases had  been  made;  that  the  house  of  Bailey 
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•&  Voorhees  had  often  bought  salt  from  the 
plaintiffs  for  the  defendant,  and  had  given  their 
own  notes  therefor;  that  they  always  purchased 
on  their  own  responsibility;  that  the  bills  of 
parcels  would  sometimes  not  be  sent  in,  until 
by  the  lapse  of  the  term  of  credit  the  paper  to 
be  given  would  be  bankable,  when  the  paper 
would  be  sent  for  and  they  would  give  their 
85*]  *notes;  that  sometimes  the  plaintiffs 
would  wait  until  the  credit  had  entirely  ex- 
pired, when  on  sending  in  the  bills  they  would 
receive  the  money  or  a  check;  that  the  defend- 
ant was  in  the  habit  of  buying  salt  himself  of 
the  plaintiffs,  and  on  making  such  purchases, 
would  draw  in  favor  of  the  plaintiffs  on  Bailey 
&  Voorhees,  who  accepted  his  drafts;  that  the 
house  of  Bailey  &  Voorhees  failed  Oct.  17, 
1825;  that  their  credit  was  good  up  to  the  time 
of  their  failure,  but  they  were  much  pressed 
for  money;  that  the  defendant  knew  the  salt 
in  question  came  from  the  plaintiffs;  that  it 
had  never  been  charged  by  Bailey  &  Voorhees 
to  him,  because  no  bill  of  parcels  had  been 
rendered  to  witness,  he  never  making  but  one 
entry  of  those  transactions,  and  always  wait- 
ing till  the  bills  came  in  before  he  debited  the 
defendant;  that  no  bill  of  this  salt  ever  was 
rendered  by  the  plaintiffs  to  his  house,  it  hav- 
ing stopped  payment  as  above  stated.  Salt  is 
usually  purchased  on  a  credit  of  four  months. 
This  witness  further  testified,  that  at  the  same 
time  he  purchased  the  salt  in  question,  a  quan- 
tity was  bought  by  him  of  the  plaintiffs,  for 
John  Stewart,  which  was  parcel  of  the  same 

Eurchase;  that  he  bought  it  at  the  request  of 
tewart,  the  house  of  Bailey  &  Voorhees  being 
indebted  to  him;  and  that  Stewart  afterwards 
gave  his  note  to  the  plaintiffs  for  his  part  of 
the  purchase. 

Another  witness  for  the  defendant  testified 
that  in  Aug.,  1825,  he  proposed  to  buy  salt  of 
the  plaintiffs,  who  said  he  might  have  it  on  the 
same  terms  they  had  sold  a  lot  to  Bailey  & 
Voorhees  ;  that  on  the  day  of  the  failure  of 
Bailey  &  Voorhees  he  met  one  of  the  plaintiffs 
and  they  "spoke  of  the  failure.  Witness  asked 
him  if  he  would  lose  anything  by  them,  to 
which  he  replied  he  was  afraid  he  should;  that 
they  had  purchased  two  parcels  of  salt  of  him 
to  go  up  the  river,  one  for  Todd  and  one  for 
another  man,  but  he  should  try  to  saddle  it  on 
Todd  ;  to  which  witness  answered,  he  would 
have  hard  work  to  do  that,  as  Todd  was  a  hard 
one. 

The  plaintiff  proved,  that  in  Aug.,  1825,  they 
had  no  clerk  in  their  employ.  Their  books  of 
86*]  account  were  then  *produced  and  identi- 
fied; i.  e.,  a  blotter  and  a  ship-book,  the  blotter 
containing  entries  made  on  the  day  of  sale  of 
articles  sold,  and  the  ship-book  containing  en- 
tries also  made  at  the  time  the  transactions  took 
place,  used  as  a  check  to  show  the  cargoes 
sold  These  books  were  identified  by  a  wit- 
ness who  had  been  a  clerk  of  the  plaintiffs, 
and  left  their  employ  in  July,  1825,  and  testi- 
fied that  before  he  left  the  plaintiffs  they  ex- 
pressed their  doubts  of  Bailey  &  Voorhees' 
credit ;  that  Bailey  &  Voorhees  applied  very 
often  to  borrow  money  of  the  plaintiffs,  who 
declared  themselves  uneasy  about  them,  and 
that  they  were  unwilling  to  lend,  and  yet  un- 
willing to  refuse.  The  general  credit  of  the 
plaintiff's  books  for  correctness  was  shown. 
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The  following  entries  were  then  read  from  the 
blotter  : 

Delivered  23d. 
Note  rec'd 
20  Oct. 
Entered. 

John  Stewart,                              4  num. 
500  Bus.  Turks  I.   Salt   (Rebecca)   a 
52  c.  
for  his  draft  4  mos.  on  Bailey  &  Voor- 
hees, 
Sloop  Volunteer,     -     Capt.  Rynders 
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Krlivnvd  l.Mh. 
Entered. 

Ell  M.  Todd,  4  mos.  for  draft  on  B.  &  V. 
1500  Bus.  Turks  I.  Salt  (Rebecca)  a 
62  c.  -       

Sloop  Ambassador,     -       -  McGuire. 

780 

And  from  the  ship-book: 

No.  bushels  Turks  Is'd  salt  out  ship  Rebecca, 

bo't  of  O.  Mauran. 

Aug.  15.  Sloop  Ambassador,  Capt.  Mc- 
Guire for  Eli  M.  Todd,     -      1500 
18.  Sloop  Belona,  &c.,    -        -        -    200 

22.  Scow  Washington,  &c.,        -        500 

23.  Sloop  Champlain,  &c.,     -        -1000 
' '    Sloop  Volunteer,  Capt.  Rynders, 

for  John  Stewart,      -        -        500 

John  Stewart  testified  that  he  directed  the 
purchase  of  salt  in  Aug.,  1825;  that  his  brother 
left  orders  with  Bailey  &  Voorhees  to  make  the 
purchase  ;  that  the  salt  came  up  by  Capt. 
Rynders,  who  brought  a  bill  from  plaintiffs, 
together  *with  a  note  for  the  amount  for  [*87 
him  to  sign, which  he  signed  and  sent  to  plaint- 
iffs. A  clerk  of  the  defendant  in  Aug.,  1825, 
was  called  by  the  plaintiffs,  who  testified  that 
the  defendant  usually  received  bills  of  parcels 
of  goods  sent  to  him,  but  he  had  no  recollec- 
tion of  ever  seeing  or  hearing  of  any  bill  for 
the  salt  in  question.  Two  letters  from  the 
plaintiffs  to  the  defendant,  calling  on  him  for 
a  note  for  the  1,500  bushels  of  salt,  were  read 
in  evidence,  bearing  date  Nov.  3,  and  Dec.  1, 
1825,  and  an  answer  of  the  defendant  of  the 
date  Jan.  6,  1826,  acknowledging  the  receipt 
of  those  letters,  and  saying,  that  in  10  or  12 
days  he  would  be  in  N.  Y.,  and  would  do  him- 
self the  honor  of  waiting  upon  the  plaintiffs. 

The  judge  charged  the  jury,  that  to  entitle 
the  plaintiffs  to  recover,  they  must  show, 
either  that  the  house  of  Bailey  &  Voorhees 
were  the  general  agents  of  the  defendant  to 
make  purchases  on  his  credit,  or  that  he  had 
authorized  them  to  make  this  particular  pur- 
chase on  his  credit,  or  that  he  had  subsequent- 
ly ratified  their  act;  that  if  the  jury  were  satis- 
fied from  the  testimony  that  both  parties  under- 
stood at  the  time  of  the  purchase  that  the  salt 
was  bought  on  the  sole  credit  of  Bailey  & 
Voorhees,  the  question  of  agency  would  not 
arise;  that  having  funds  in  their  hands  to  more 
than  the  amount  of  their  purchase  on  the  order 
of  the  defendant,  and  the  salt  coming  to  his 
use,  would  not  make  him  liable;  that  the  testi- 
mony of  Bailey  negatived  the  conclusion  that 
the  defendant  ever  authorized  Bailey  &  Voor- 
hees to  pledge  his  credit  for  the  purchase,  or 
that  he  had  given  them  a  general  authority  for 
that  purpose,  or  that  he  had  subsequently  sanc- 
tioned the  act,  and  if  the  jury  believed  his  tes- 
timony,  which  wasuuimpeached,  the  purchase 
was  on  account  of  Bailey  &  Voorhees,  and  not 
of  the  defendant;  that  it  was  a  common  prac- 
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lice  for  merchants  in  the  city  to  fill  up  the  or- 
ders of  their  customers,  and  if  the  customer 
never  authorized  or  intended  his  credit  to  be 
pledged  to  a  third  person,  it  would  be  unrea- 
sonable to  make  the  customer  responsible  to 
every  person  of  whom  the  merchant  had  pur- 
chased, especially  when,  as  in  this  case,  the 
88*]  customer  had  sufficient  funds  *in  the 
hands  of  the  merchant;  but  if  he  was  in  the 
habit  of  permitting  the  merchant  to  purchase 
on  his  credit,  he  would  be  liable,  whatever 
might  be  the  situation  of  their  accounts,  or 
whatever  might  be  his  intention  in  the  particu- 
lar instance;  that  the  books  of  the  plaintiffs 
had  been  admitted  in  evidence,  but  were  not 
to  be  considered  as  legal  evidence  of  the  sale 
of  the  salt  to  the  defendant.  Books  of  account 
were  sometimes  evidence  of  a  sale  and  delivery 
of  goods,  but  they  were  evidence  only  in  the 
absence  of  witnesses  to  the  facts  to  which  they 
related.  In  the  present  case,  the  jury  had  the 
evidence  of  Mr.  Bailey,  the  person  acting  at 
the  time;  all  the  books  proved  was,  the  under- 
standing of  the  plaintiffs,  which  could  not 
charge  the  defendant,  if  Bailey  &  Voorhees 
were  not  authorized  to  purchase  on  his  credit. 

The  counsel  of  the  plaintiffs  excepted  to  this 
charge,  and  requested  the  judge  to  charge  the 
jury,  that  under  the  circumstances  of  this 
case,  Bailey  &  Voorhees  were  authorized,  as 
agents  of  the  defendant,  to  make  the  purchase 
in  question;  and  that  unless  there  was  an  ex- 
press agreement  to  look  to  Bailey  &  Voorhees, 
exclusive  of  the  responsibility  of  the  defend- 
ant, the  latter  was  liable;  which  the  judge  re- 
fused to  do.  The  plaintiffs'  counsel  again  ex- 
cepted. The  jury  found  a  verdict  for  the  de- 
fendant.which  was  now  moved  to  be  set  aside. 

Mr.  D.  Lord,  Jr.,  for  plaintiff s.  Bailey  & 
Voorhees  could  not  have  claimed  the  purchase 
of  the  salt  on  their  own  account.  They  could 
not  have  charged  the  defendant  a  profit.  They 
would  not  have  been  liable  for  the  loss  of  the 
article;  the  property  had  vested  in  the  defend- 
ant. An  action  could  not  have  been  main- 
tained against  them  by  the  plaintiffs,  the  orig- 
inal entry  being  against  the  defendant ;  as 
between  them  and  the  defendant  they  were 
simply  his  agents.  Whether  Bailey  &  Voorhees 
were  authorized  or  not  to  purchase  on  the  de- 
fendant's credit  is  entirely  immaterial,  the  fact 
being  shown  that  they  acted  on  his  behalf,  and 
for  his  benefit.  When  an  agency  is  established, 
the  principal  is  liable,  although  it  does  not  ex- 
pressly appear  that  the  credit  of  the  principal 
was  authorized  to  be  pledged.  The  principal 
89*]  is  charged  because  *he  has  the  selection 
of  his  agent  and,  therefore,  cannot  complain 
when  he  abuses  his  trust.  1  Camp.  N.  P. ,  85, 
109;  1  Ld.  Raym.,  224;  5  Esp.,  76.  The  fact 
that  nothing  was  said  at  the  time  of  the  pur- 
chase to  whom  the  credit  was  given,  when  it  is 
admitted  that  the  plaintiffs  were  told  that  the 
purchase  was  made  for  the  defendant,  estab- 
lishes the  liability  of  the  defendant.  Bailey 
says  he  understood  the  purchase  to  be  for  the 
notes  of  his  firm.  The  books  of  the  plaintiffs 
show  that  they  understood  the  purchase  to  be 
on  the  defendant's  liability;  but  the  rights  of 
the  parties  must  be  determined  by  the  under- 
standing of  both  parties,  by  the  contract  made 
between  them,  or  the  contract  made  by  the  law 
upon  the  facts  disclosed.  1  Cow.,  359. 
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Messrs.  D.  B.  Tallmadge  and  S.  Sta- 
ples, for  defendant.  Bailey  &  Voorhees  nev- 
er acted  as  the  agents  of  the  defendant,  not- 
withstanding the  testimony  of  the  witness 
(Bailey)  that  his  house  were  known  as  his 
general  agents  in  N.  Y.  The  meaning  of  the 
witness  is  to  be  gathered  from  the  whole  of 
his  testimony,  from  which  it  is  manifest  that 
they  were  not  such  agents.  Bailey  &  Voor- 
hees had,  in  repeated  instances,  purchased 
salt  of  the  plaintiffs  for  the  defendant,  and 
given  their  own  notes.  The  case  is  not  to  be 
distinguished  from  that  of  a  master  sending 
out  a  servant  with  cash  to  make  purchases, 
who,  instead  of  paying  out  the  money,  ob- 
tains the  property  on  the  credit  of  his  master; 
in  which  case  it  will  not  be  pretended  that  the 
master  would  be  liable.  The  power  of  an  agent 
should  not  rest  on  intendment,  but  be  con- 
clusively shown;  as  when  a  person  is  sought 
to  be  charged  as  a  partner,  the  proof  must  be 
positive.  It  is  conclusively  shown  that  Bailey 
&  Voorhees  were  always  in  funds  for  the  de- 
fendant, which  is  the  governing  principle. 
Paley,  Prin.  and  Agt.,  141;  5  Esp.,  76. 

Mr.  D.  B.  Ogden,  in  reply.  An  agent  is 
one  who  is  employed  to  do  an  act  for  another. 
Bailey  &  Voorhees  were  employed  to  make  a 
purchase  for  the  defendant;  they,  therefore, 
were  his  agents.  They  never  charged  the  de- 
fendant with  the  salt.  The  allegation  of  the 
defendant  that  he  had  funds  *in  the  [*9O 
hands  of  his  agents  which  they  did  not  pay 
over,  will  not  help  him.  There  are  two  classes 
of  cases  on  this  subject;  one  where  the  agent  acts 
in  his  own  name.and  the  principal  is  not  known 
at  the  time  of  the  purchase;  there  the  princi- 
pal, when  discovered,  may  be  charged:  the- 
other,  where  the  seller  knows  that  the  pur- 
chaser acts  as  agent.  In  such  case  the  princi- 
pal is  liable  of  course.unless  it  be  affirmatively 
shown  that  the  credit  was  given  to  the  agent. 
Whether  an  agent  has  authority  to  purchase 
on  credit,  is  a  question  of  law  and  not  of  fact. 
The  judge,  therefore,  out  not  to  have  refused 
to  instruct  the  jury  on  that  point. 

By  the  Court,  Marcy,  J.  This  case  turns 
on  the  nature  and  extent  of  the  authority  of 
Bailey  &  Voorhees,  as  agents  of  the  defendant. 
If  they  were  his  general  agents;  if  they  were 
special  agents,  and  the  act  done  by  them  was 
within  the  scope  of  their  powers;  if  in  any  in- 
stance they  had  in  fact  pledged  his  credit,  and 
he  had  recognized  their  right  to  do  so;  or  if 
he  had, subsequent  to  the  purchase.in  any  way, 
however  slight,  indicated  his  assent  to  the 
pledge  of  his  credit,  in  this  particular  case  he 
is  liaole  to  the  plaintiffs  on  the  demand  for 
which  this  action  is  brought. 

The  nature  of  this  agency  is  to  be  gathered 
from  the  connection  existing  between  the  de- 
fendant and  Bailey  &  Voorhees.  It  appears 
the  defendant  was  in  the  practice  of  consign- 
ing to  them  whatever  produce  he  had  for  the 
N.  Y.  market.  They  sold  it  and  gave  him 
credit  therefor.  He  purchased  of  them  the 
goods  which  he  required  for  his  store  at  Wa- 
terford.  He  often  sent  to  them  for  articles 
which  he  knew  they  did  not  usually  keep,  and 
was  aware  that  they  had  to  purchase  them  to 
supply  his  order;  but  these  purchases  were 
uniformly  made  in  the  name  and  on  the  re- 
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sponsibility  of  Bailey  &  Voorhees.  Although 
Mr.  Bailey  states  his  house  were  the  general 
agents  of  the  defendant  in  N.  Y.,  and  were 
known  to  be  such,  this  part  of  his  testimony  is 
to  be  taken  in  connection  with  what  he  had 
before  said  in  relation  to  the  agency.  He  had 
previously  declared  that  the  article  in  question 
was  purchased  on  his  own  responsibility  for 
the  defendant;  that  he  had  never  used,  or  had 
91*]  authority  *to  use,  the  credit  of  the  de- 
fendant, in  any  instance  whatever.  Do  these 
facts  make  out  a  general  or  a  special  agency? 
The  distinction  between  a  general  and  a  spe- 
cial agent  is  not  always  obvious:  indeed,  to 
trace  the  line  that  separates  them  is  sometimes 
a  matter  of  great  nicety;  and  I  apprehend  that 
the  principal  difficulty"  in  this  case  relates  to 
this  distinction.  "By  a  general  agent  is  un- 
derstood, not  merely  a  person  substituted  in 
the  place  of  another  for  transacting  all  man- 
ner of  business  (since  there  are  few  instances, 
in  common  use,  of  an  agency  of  that  descrip- 
tion), but  a  person  whom  a  man  puts  in  his 
place  to  transact  all  his  business  of  a  particu- 
lar kind;  as  to  buy  and  sell  certain  kinds  of 
wares,  to  negotiate  certain  contracts,  and  the 
like."  Paley,  Ag.,  ch.  3,  sec.  5.  A  person 
employed  by  another  for  a  particular  purpose, 
and  acting  under  limited  and  circumscribed 
powers,  is  a  special  agent,  and  cannot  bind  his 
principal  by  any  act  exceeding  the  precise 
limits  of  his  authority.  2  Saund.,  PI.  and  Ev., 
732.  A  factor,  employed  to  sell  goods,  cannot 
pledge  them.  Id.,  735.  A  person  employed 
to  sell  articles  at  auction,  at  not  less  than  a 
stated  price,  cannot,  it  is  said,  sell  them  at  pri- 
vate sale,  even  for  a  price  beyond  that  fixed 
for  the  sale  at  auction.  Amb.,  498.  A  prin- 
cipal who  agrees  to  accept,  and  authorizes  his 
agent  to  draw  bills  for  advances  on  merchan- 
dise purchased  for  and  consigned  to  him  by 
such  agent,  is  not  liable  for  bills  drawn  on 
him  by  the  agent,  on  account  of  his  own  prop- 
erty consigned  to  the  principal.  1  Pet.,  264. 
A  distinction  is  to  be  taken  also  between  a 
special  agent  and  a  general  agent, with  instruc- 
tions private  or  unknown  to  the  person  deal- 
ing with  him,  limiting  and  controlling,  in  par- 
ticular instances,  the  exercise  of  his  general 
powers.  If  Bailey  &  Voorhees  had  been  con- 
stituted the  agents  of  the  defendant, with  pow- 
er to  buy  and  sell  for  him,  but  were  directed 
not  to  buy  on  credit  when  they  had  funds  be- 
longing to  him,  they  would  have  been  general 
agents;  and  if  they  had  disregarded  the  in- 
structions of  their  principal,  and  actually 
pledged  his  credit  while  they  held  his  funds, 
he  would  have  been  bound  by  their  acts,  and 
it  would  have  availed  him  nothing  to  show 
that  they  had  transgressed  the  limits  pre- 
scribed to  them.  In  such  a  case,  the  power  to 
92*]  purchase  *on  credit  would  have  existed 
in  the  agents;  but  its  exercise  would  be  con- 
trolled by  instructions,  and  dependent  on  cir- 
cumstances not  presumed  to  be  generally 
known.  But  if  the  defendant,  in  constituting 
them  agents,  had  withheld  from  them,  under 
all  circumstances,  the  authority  to  buy  on  his 
responsibility,  or  even  to  buy  at  all'for  him 
unless  they  were  furnished  with  funds  for  im- 
mediate payment,  they  would,  in  my  opinion, 
be  only  special  agents.  The  evidence  of 
Bailey  is  explicit,  that  his  house  never  had 
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the  power  to  purchase  on  credit  for  the  de- 
fendant. 

Their  mode  of  doing  business  is  one  that  is 
very  common.  The  merchant  in  the  country 
sends  what  articles  and  produce  he  has  on 
hand  to  a  merchant  in  N.  Y.  to  sell,  and  trans- 
mits to  him  his  orders  for  such  goods  as  he 
may  require.  He  is  probably  aware  that  there 
are  articles  on  his  order  which  the  merchant  to 
whom  it  is  directed  does  not  usually  keep;  but 
he  expects,  as  the  correspondent  has  his  funds, 
that  he  will  make  out  the  assortment  by  pur- 
chasing on  his  own  account,  and  perhaps  on 
credit,  such  articles  as  his  own  establishment 
cannot  supply.  No  country  merchant,  under 
such  circumstances,  supposes  that  he  is  com- 
mitting his  fortune  to  his  correspondent,  bv 
giving  him  an  unlimited  power  to  use  his 
credit  in  purchasing  goods.  From  the  testi- 
mony in  this  case,  taking  it  altogether,  Bailey 
&  Voorhees  appear  to  me  to  have  been  special 
agents,  without  the  power  to  pledge  the  credit 
of  the  defendant. 

If  a  special  character  can  be  given  to  their 
agency,  consistently  with  well  established 
principles  of  law  on  this  subject,  it  appears  to 
me  that  it  should  be  done.  Prudence  on  the 
part  of  principals  requires  that  they  should 
often  make  restrictions  limiting  their  responsi- 
bility; and  when  made  in  good  faith,  they 
should  be  recognized  and  upheld  with  all  nec- 
essary safeguards  for  their  support,  and  cau- 
tionary regulations  to  preserve  them  from  per- 
version or  abuse. 

If  the  fact  was  clearly  made  out,  that  the 
salt  was  purchased  by  Bailey  &  Voorhees  on 
the  credit  of  the  defendant,  restricted  as  the 
agency  was,  I  should  consider  it  an  act  beyond 
the  scope  of  their  authority,  for  which  the  de- 
fendant would  not  be  liable.  I  arrive  at  this 
conclusion  from  a  view  *of  the  general  [*93 
character  of  the  agency  as  detailed  in  Bailey's 
testimony. 

It  is  proper  to  examine  more  minutely  and 
critically  the  facts  and  circumstances  relative 
to  the  sale  of  the  salt,  to  see  if  there  is  any- 
thing to  vary  the  character  of  the  transaction. 
The  plaintiffs  were  informed  that  the  salt  was 
purchased  for  the  defendant,  and  the  defend- 
ant actually  received  it.  Whether  the  credit 
was  given  to  the  defendant  or  to  Bailey  &  Voor- 
hees, is  a  matter  left  in  some  doubt.  It  would 
seem,  from  the  entries  in  the  books  of  the 
plaintiffs,  that  the  credit  was  given  to  the  de- 
fendant; another  quantity  sold  at  the  same  time, 
at  the  instance  of  Bailey  &  Voorhees,  to  Stew- 
art, under  somewhat  similar  circumstances, 
was  charged  to  him,  and  not  to  B.&  V.  Bailey, 
however,  says  he  gave  no  direction  to  have  the 
salt  in  question  charged  to  the  defendant.  He 
intended  to  buy  it,  and  supposed  he  had  bought 
it,  on  his  own  credit;  he  had  often  bought  the 
same  article  of  the  plaintiffs  for  the  defendant; 
and  the  previous  purchases  had  always  been 
on  the  responsibility  of  his  house.  From  a  con- 
versation of  the  plaintiffs  with  one  of  the  wit- 
nesses, after  the  failure  of  B.  &  V.  it  is  quite 
evident  they  doubted  the  liability  of  the  de- 
fendant. It  is  not  so  material  to  know  to  whom 
the  plaintiffs  charged  the  salt,  as  it  is  to  ascer- 
tain to  whom  the  facts  warranted  them  to  make 
the  charge;  for  the  rights  of  one  party  are  not 
to  be  affected  by  the  misapprehension  of  the 
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other.  If  the  facts  relative  to  the  sale  are  all 
before  us,  and  there  is  no  reason  to  suspect  they 
are  not,  it  would  seem  that  in  making  the 
charge,  on  the  supposition  it  was  made  against 
the  defendant,  the  plaintiffs  looked  more  to  his 
ability  to  pay  than  to  these  facts.  The  circum- 
stance that  the  salt  was  purchased  with  a  de- 
sign to  be  sent  to  the  defendant,  and  that  this 
was  made  known  to  the  plaintiffs,  does  not,  in 
my  opinion,  change  the  features  of  this  case. 
There  is  some  ambiguity  in  the  witness'  expres- 
sion that  he  purchased  the  salt  for  the  defend- 
ant. He,  undoubtedly,  meant  to  be  understood 
that  he  purchased  it  for  the  use  of,  or  to  be 
sent  to  the  defendant,  but  not  on  his  account; 
94*]  for  he  followed  *this  expression  imme- 
diately by  the  declaration  that  he  purchased  it 
on  his  own  responsibility. 

But  the  defendant  had  the  property,  and  it 
is  therefore  urged  that  he  is  liable  to  pay  the 
plaintiffs  for  it.  The  answer  to  this  is  twofold. 
It  appears,  in  the  first  place,  that  the  plaintiffs 
did  not  sell  the  property  to  the  defendant,  but 
to  Bailey  &  Voorhees;  if,  however,  upon  the 
question  of  fact,  there  was  any  doubt,  the  oth- 
er answer  is  conclusive — Bailey  &  Voorhees 
had  funds  furnished  by  the  defendant,  and  his 
order  to  them  was  to  procure  it  with  these 
funds.  So  they  understood  it,  and  nothing  was 
then  or  had  been  previously  done  to  authorize 
the  plaintiffs  to  understand  it  otherwise.  If  the 
facts  will  at  all  warrant  the  position  that  the 
defendant  sent  his  agents  to  the  plaintiffs  to  buy 
the  salt,  it  was  with  money  to  pay  for  it.  He 
can  therefore  avail  himself  of  the  principle, 
that  where  money  is  given  to  the  agent  or 
servant  to  purchase  gocds  for  his  principal  or 
master,  and  he  retains  the  money,  and  pur- 
chases on  the  credit  of  his  employer,  the  latter 
is  not  liable,  unless  it  can  be  shown  that  some- 
times the  agent  or  servant  has  been  permitted 
to  buy  on  credit.  1  Show.,  95;  5  Esp.  N.  P., 
76;  Peake  N.  P.,  47;  Paley,  Ag.,  140. 

I  see  no  reason  to  question  the  correctness  of 
the  judge's  charge  to  the  jury,  or  his  refusal  to 
charge  as  the  plaintiffs  requested. 

The  motion  for  a  new  trial  must,  therefore,  be 
denied. 

Cited  in— 1  E.  D.  S.,  243;  2  Wood  &  M.,  154;  8  Minn., 
251;  3  Am.  Rep.,  69  (25  Wis..  265). 


BARKER 

v. 

MECHANIC  FIRE  INSURANCE  COMPA- 
NY OF  THE  CITY  OF  NEW  YORK. 

Power  of  Insurance  Company  to  Make  Promisso- 
ry Note — Liability  of  Agent  for  Note  Made  in 
His  Own  Name. 

An  insurance  company  may  make  a  valid  prom- 
issory note,  which  will  be  held  good  until  the  con- 
trary be  shown. 

A  note,  by  which  J.  F.,  as  president  of  an  insur- 
ance company,  promises  to  pay  a  sum  certain,  is  not 
the  note  of  the  Company,  but  of  the  maker  alone. 

NOTE.— Principal  and  agent— Personal  liability  of 
agent  on  contracts  made  by  him. 

The  agent  i&  personally  liable  on  contracts  made  in 
hi*  <wn  name,  even  though  he  describe  himself,  as 
agent.  See  Stone  v.  Wood,  7  Cow.,  453,  note;  Taft  v. 
Brewster,  9  Johns.,  334,  note. 
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Citations— 12  Johns.,  230;  14  Johns.,  118;  19  Johns., 
65 ;  5  Stat..  131  a;  9  Johns.,  334;  13  Johns.,  307;  7  Cow., 
453. 

TVEMURRER  to  declaration.  The  first  count 
±J  of  the  declaration  set  forth  that  the  Me- 
chanic Fire  Insurance  Company  of  the  City  of 
N.  Y.  was  a  body  corporate  and  politic  in  fact 
and  in  name;  and  being  such  body  corporate 
and  politic,  and  one  John  Franklin,  being  the 
President  of  said  Company,  and  being  there- 
unto duly  authorized,  and  acting  within  the 
scope  of  the  legitimate  purposes  of  the  Com- 
pany, July  1,  1823,  at,  &c.,  made  a  certain 
promissory  note,  and  *then  and  there  de-  [*95 
livered  the  same  to  the  President  and  Directors 
of  the  Life  and  Fire  Ins.  Co. ;  by  which  said 
note  the  said  John  Franklin,  as  President  as 
aforesaid,  promised  to  pay  to  the  order  of  the 
President  and  Directors  of  the  L.  and  F.  Ins. 
Co.  on  demand  the  sum  of  $3,172.40,  with  in- 
terest, for  value  received.  The  count  then  pro- 
ceeded to  state  that  the  said  L.  and  F.  Ins.  Co. 
then  and  ever  since  being  a  body  corporate  and 
politic  in  fact  and  in  name,  by  the  name  of  the 
L.  and  F.  Ins.  Co.,  and  one  Joseph  Swift  be- 
ing the  assistant  president,  and  one  Mathew  L. 
Davis  being  the  secretary  of  the  said  L.  and  F. 
Ins.  Co.,  and  they  the  said  Joseph  Swift  and 
Matthew  L.  Davis  being  thereunto  duly  author- 
ized, and  acting  within  the  scope  of  the  legiti- 
mate purposes  of  the  said  Company,  after- 
wards, &c.,  on  the  same  day  and  year,  and  at, 
&c.,  aforesaid,  indorsed  the  said  note,  and  by 
that  indorsement,  ordered  and  appointed  the 
contents  thereof  to  be  paid  to  the  plaintiff,  and 
delivered  the  note  so  indorsed  to  the  plaintiff, 
of  which  the  defendants  had  notice;  by  reason. 
&c.  To  this  count,  the  defendants  demurred, 
and  the  plaintiff  joined  in  demurrer. 

Mr.  S.  Cowdrey,  for  defendants.  The  note 
is  void.  The  defendants  had  no  authority  to 
issue  negotiable  paper.  2  Johns.,  109;  15  Id., 
358.  The  note  declared  on  is  not  a  note  of  the 
defendants,  but  of  John  Franklin,  whereby  he, 
as  President  of  the  Company,  promised  to  pay, 
&c.  If  an  act  be  done  by  an  agent  for  his  prin- 
cipal, it  must  be  averred  to  have  been  done  for 
the  principal,  or  the  agent  only  is  bound.  Com. 
Dig.,  Attorney,  c,  14;  2  Ld.  Raym.,  418;  6 
John.,  96;  9  Id.,  334;  11  Mass.,  27;  12  Id.,  173; 
5  Id.,  299;  6  Id.,  58;  7  Cow.,  454. 

The  note  was  not  indorsed  by  the  payees.  It 
is  stated  to  have  been  made  payable  to  "the 
President  and  Directors  of  the  Life  and  Fire 
Insurance  Company,"  and  the  indorsement  is 
by  the  agents  of  "the  Life  and  Fire  Insurance 
Company,"  averred  to  be  a  body  corporate. 
The  indorsement,  therefore,  is  not  by  the  pay- 
ees of  the  note.  But  if  the  terms  used  embrace 
the  payees,  they  had  no  authority  to  indorse 
^negotiable  paper.  Stats.,  Vol.  VI.,  p.  [*96 
177  b.  Besides,  it  was  not  negotiable.  The 
Act  Concerning  Promissory  Notes,  1  R.L.,151, 
makes  negotiable  notes  made  and  signed  by  any 
person, or  by  a  factor  or  agent  of  any  merchant 
or  trader  usually  intrusted  therewith.  It  has 
been  decided  that  a  corporation  will  be  re- 
garded as  a  person  in  law;  but  it  has  not  been 
adjudged  that  a  corporation  can  be  regarded  as 
a  merchant  or  trader.  The  note  declared  on  was 
the  note  of  the  agent  of  the  Mech.  Fire  Ins.  Co. 

Messrs.  D.  Selden  and  S.  A.  Foot,  for 
plaintiff.  A  corporation  has  a  right  to  make  a 
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note  for  any  legitimate  purpose.  On  its  face, 
therefore, the  declaration  is  good.  It  is  averred 
that,  in  making  the  note  the  Corporation  acted 
•within  the  scope  of  the  legitimate  purposes  of 
the  Company;  but  this  was  superfluous.  If 
given  for  an  illegal  object,  it  may  be  shown  on 
the  trial.  7  Cow.,  540;  2  Id.,  676. 

As  to  the  manner  of  setting  out  the  note,  it 
is  optional  to  set  out  the  facts,  or  the  conclu- 
sion of  law  upon  the  facts.  1  Chit.,  302;  6  T. 
R,  662;  2  Burr.,  1188.  Besides  setting  out  the 
note,  here  is  an  express  promise  to  pay.  Chit., 
Bills,  357;  1  Salk.,  128;  2  Camp.,  450.  If  the 
note  was  illegally  or  irregularly  made  or  in- 
dorsed, the  subsequent  promise  binds  the  mak- 
ers, and  the  note  will  be  considered  the  consid- 
eration of  the  promise. 

The  statutes  incorporating  those  companies 
authorize  the  transaction  of  their  busness  by 
agents;  Stats.,  Vol.  V.,  p.  134  a,  and  Vol.  VI., 
177  b;  and  the  court  will  infer  the  acts  done 
within  the  scope  of  the  authority  conferred, 
until  the  contrary  is  shown.  3  Cow.,  684. 

A  corporation  may  bind  itself  by  a  promise 
without  seal,  and  is  liable  to  an  action  thereon. 
A  promise  by  a  principal  to  pay  the  note  of  an 
agent  may  be  enforced.  The  plaintiff  is  the 
bonafide  holder  of  a  negotiable  note,  and  enti- 
tled to  recover,  unless  notice  brought  home 
that  the  note  was  illegally  made. 

Mr.  D.  B.  Ogden,  in  reply.  The  statute 
incorporating  the  Company  prescribes  the 
mode  in  which  its  contracts  shall  be  executed. 
They  must  be  signed  by  the  president  and 
97*]  *countersigned  by  the  secretary.  The 
Act  in  a  public  Act,  and  every  citizen  is  bound 
to  know  its  provisions.  The  plaintiff,  there- 
fore, ought  not  to  have  taken  a  note  not  duly 
executed.  The  Company  was  incorporated  to 
effect  insurances,  not  to  issue  notes  ;  the  issu- 
ing of  a  note,  therefore,  not  being  within  the 
scope  of  its  ordinary  powers,  should  be  held 
unlawful,  unless  the  peculiar  circumstances 
inducing  the  act  are  shown,  so  that  the  court 
may  judge  whether  justifiable  or  not.  If  the 
defendants  were  authorized  in  making  the 
note,  the  payees  had  no  right  to  invest  their 
funds  in  such  securities,  and  put  them  into  cir- 
culation by  indorsement.  The  promise  of  a 
principal  to  pay  the  note  of  his  agent,  if  given 
in  the  character  of  agent,  is  good,  but  the  note 
here  is  that  of  an  individual, and  the  promise  of 
the  Company  is  void  by  the  Statute  of  Frauds. 
Besides,  there  is  no  special  promise  averred. 

By  the  Court,  Savage,  Ch.  J.  Several  ob- 
jections are  raised  to  the  sufficiency  of  the  first 
count  of  the  declaration:  1.  That  the  defend- 
ants had  no  authority  to  make  a  promissory 
note;  2.  That  the  note  described  is  the  note  of 
John  Franklin,  and  not  of  the  defendants  ;  3. 
That  it  is  payable  to  the  President  and  Direc- 
tors of  the  L.  and  F.  Ins.  Co.,  and  indorsed 
by  the  assistant  president  and  secretary,  in 
their  own  names  ;  4.  That  the  Life  and  Fire 
have  no  authority  to  indorse  negotiable  paper. 

1.  It  has  been  decided,  that  a  corporation  is 
liable  upon  contracts  not  under  seal,  made  by 
their  authorized  agents,  12  Johns.,  230,  and 
upon  an  implied  assumpsit,  14  Johns.,  118  ;  19 
Id.,  65,  and  also  upon  a  promissory  note,  1 
Cow.,  513.  It  is  averred  in  the  declaration, 
that  the  Corporation,  in  making  the  note, were 
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acting  within  the  scope  of  the  legitimate  pur- 
poses of  their  incorporation  ;  upon  the  face  of 
the  declaration,  therefore,  the  court  cannot  say 
that  the  defendants  cannot  make  a  valid  pro- 
missory note.  If  they  can  make  a  valid  pro- 
missory note  for  any  purpose,  this  note  must 
be  hela  good  till  some  cause  shall  be  shown 
why  it  is  so.  By  the  Act  of  Incorporation  of 
the  defendants,  Stats.,  Vol.V.,  p.  131  a,  they 
are  authorized  *to  make  contracts  of  in-  [*98 
surance,  but  they  cannot  use  their  funds  in  any 
banking  operations.  They  cannot,  therefore, 
make  a  note  intended  for  circulation  as  bank 
paper  ;  but  I  am  not  not  prepared  to  say  that 
they  may  not  give  a  note  for  many  purposes, 
as  for  office  rent,  for  the  payment  of  a  loss, 
for  the  payment  of  their  officers,  or  agents  or 
servants  employed  by  them,  and  for  other  con- 
siderations. If  a  note  has  been  given  which  is 
unauthorized  by  law,  that  should  be  shown  in 
the  defense. 

2.  It  is  said  that  the  note  described  in  the 
declaration  is  the  note  of  John  Franklin,  not 
of  the  defendants.  The  averments  in  the  count 
are  :  That  the  defendants  are  a  corporation, 
and  one  John  Franklin,  being  President  there- 
of, and  being  authorized  and  acting  within  the 
scope  of  the  legitimate  purposes  of  the  Cor- 
poration, July.l,  1823,  made  a  promissory  note, 
and  delivered  the  same  to  the  President  and 
Directors  of  the  L.  and  F.  Ins.  Co.,  by  which 
the  said  John  Franklin,  as  President  as  afore- 
said, promised  to  pay  to  the  order  of  the  Pres- 
ident and  Directors  of  the  L.  and  F.  Ins.  Co., 
on  demand,  the  sum  of  $3,172.40  with  inter- 
est, for  value  received.  From  this  description 
the  note  must  be  in  the  following  form  :  "I 
John  Franklin,  President  of  the  Mechanic  Fire 
Insurance  Company,  promise  to  pay  to  the 
order  of  the  President  and  Directors  of  the  Life 
and  Fire  Insurance  Company,  on  demand,  the 
the  sum  of  $3,172.40,  with  interest,  for  value 
received.  John  Franklin."  Or  it  may  be  in 
this  form  :  "I  promise  to  pay  to  the  order  of 
the  President  and  Directors  of  the  Life  and 
Fire  Insurance  Company,  on  demand,  the  sum 
of  $3,172.40,  with  interest,  for  value  received. 
John  Franklin.  President  of  the  Mechanic  Fire 
Insurance  Company."  In  neither  form  can  this 
be  said  to  be  the  note  of  the  Company.  In 
Taft  v.  Brewster,  9  Johns.,  3M,  the  defend- 
ants, by  the  name  and  description  of  J.  B. ,  T. 
L.  and  J.  C. ,  trustees  of  the  Baptist  Society  of 
the  town,  &c.,  acknowledged  themselves  to  be 
bound,  &c.  The  court  said:  "It  is  not  the  bond 
of  the  Baptist  Church.  The  addition  of  trust- 
ees to  the  names  of  the  defendants  is  in  this 
case  a  mere  dencriptio  personarum.''  In  White 
v.  Skinner,  13  Johns.,  807,  the  contract  was  in 
*the  name  of  R.  S..W.  R  and  A.  H.,  as  [*99 
directors  of  the  Gran ville  Cotton  Manufactory, 
and  signed,  "For  the  directors.  Reuben  Skin- 
ner." The  court  said  it  was  Skinner's  individ- 
ual contract.  He  should  have  averred  and 
proved  his  authority  from  his  co  directors.  In 
this  case  there  is  an  averment  that  the  Presi- 
dent was  lawfully  authorized  ;  but  it  does  not 
appear  that  he  has  acted  under  the  authority  ; 
he  does  not  say  that  he  signs  for  the  Company; 
he  describes  himself  as  President  of  the  Com- 
pany, but  to  conclude  the  Company  by  his  acts 
he  should  have  contracted  in  their  name,  or  at 
least  in  their  behalf.  In  Stone  v.  Wood,!  Cow., 
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453,  the  defendant  described,  himself  "as  agent 
of  J.  and  R.  Raymond,"  but  he  did  not  con- 
tract in  their  name  ;  and  it  was  held  he  was 
personally  liable.  So  here,  though  the  Presi- 
dent, according  to  the  averment  m  the  count, 
had  authority  to  make  a  note  for  the  defend- 
ants, yet  he  does  not  appear  to  have  done  so, 
in  a  manner  to  be  obligatory  upon  them.  It  is 
unnecessary,  therefore,  to  inquire  whether  the 
note  was  indorsed  in  such  a  manner  as  to  au- 
thorize an  action  in  the  name  of  the  indorsee. 
The  defendants  are  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  plaintiff  to  amend,  on 
payment  of  costs. 

Powers  of  corporation.  Cited  in— 2  Hill,  267: 4  Hill, 
448;  1  Sand.  Ch.,  289;  10  N.  Y.,  457 ;  14  N.  Y.,  375 ;  15  N. 
Y.,  67;  5  Hun,  155;  5  Barb.,  224:  25  Barb.,  170:  41  Barb., 
582 ;  1  Leg.  Obs.,  363 ;  7  Leg.  Obs.,  76 ;  5  McLean,  115 ; 
McAll.,  180;  11  Minn.,  379. 

Liability  of  agent.  Cited  in— 5  Den.,  524 ;  4  N.  Y., 
210: 9  N.  Y.,  573:  64  N.  Y.,  363;  7  Hun,  364;  4  Barb.,  276; 
1  E.  D.  S.,  597;  80  111.,  376  ;  90  Mass.,  463 ;  98  Mass.,  105 ; 
34  Am.  Dec.,  43  ( 40  Mass.,  120) :  47  Am.  Dec.,  183, 184 
(1  Zab.,  683) ;  21  Am.  Rep.,  620  (64  N.  Y.,  363) ;  22  Am. 
Rep.,  176  (79  111.,  495). 


JACKSON,  ex  dem.  BIRD,  v.  IRELAND. 

Deed — Construction  of —Grantees  Estopped  from 
Setting  up  Title  Inconsistent  With. 

Where  a  deed  of  a  tract  of  land  to  three  grantees 
recites  a  will  devising  the  same  land  to  one  of  the 
grantees  during  widowhood,  and  the  remainder  in 
fee  to  the  others:  declares  its  object  to  be  to  carry 
into  effect  the  intention  of  the  testator ;  and  then 
grants  the  premises  to  the  three  persons  in  fee/'Ho- 
bendum  to  them,  their  heirs  and  assigns,  in  the  man- 
ner mentioned  in  the  said  will,"  the  hdbendum  is  not 
inconsistent  with,  and  will  control  the  premises. 

Although  the  testator,  at  the  time  of  the  making 
of  the  will,  had  no  legal  estate  in  the  premises,  the 
grantees  in  the  deed,  and  those  claiming  under 
them,  are  estopped  from  setting  up  any  title  incon- 
sistent with  that  conveyed  thereby. 

Citations— 3  Cruise,  430 ;  4  Cruise,  433;  6  Cruise,  tit. 
38,  Devise,  ch.  3,  sees.  26, 27,  28. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Rensselaer  Circuit,  in  July,  1828,  before 
the  Hon.  William  A.  Duer.oneof  the  Circuit  Js. 

The  plaintiff  claimed  to  recover  a  moiety  of 
75  acres  of  land.  He  showed  a  mortgage,  exe- 
cuted by  John  Ireland,  of  a  moiety  of  the  75 
acres,  bearing  date  Apr.  8,  1825,  a  foreclosure 
of  the  same,  and  a  purchase  by  and  a  convey- 
ance to  the  lessor  of  the  mortgaged  premises  ; 
1OO*]  and  after  *showing  John  Ireland  in 
possession,  against  whom  the  suit  was  original- 
ly commenced  and  a  judgment  by  default  enter- 
ed, rested  his  cause;  the  present  defendant,  Sa- 
rah Ireland,  having  been  admitted  to  defend  as 
landlady. 

The  defendant  proved  that  her  husband, 
Thomas  Ireland,  died  in  1811,  in  possession  of 
the  75  acres  of  land,  having  resided  upon  the 
same  for  many  years  under  an  agreement  with 
the  Corporation  of  Albany,  to  whom  the  land 
originally  belonged  ;  that  at  the  time  of  his 
death  he  left  the  defendant,  his  widow,  and 
several  children  in  possession.  The  will  of 
Thomas  Ireland  bearing  date  Nov.  23,  1811, 
was  read  in  evidence ;  by  it  the  testator  devised 
his  homestead  farm  unto  his  wife  Sarah  during 
her  widowhood,  and  the  remainder  in  fee  to 
his  two  sons,  John  and  James,  charging  them 
with  the  payment  of  legacies  to  his  other  chil- 
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dren.  The  defendant  produced  in  evidence  a 
deed  of  the  75  acres  of  land  from  the  Corpora- 
tion of  the  City  of  Albany  to  Sarah  Ireland , 
John  Ireland  and  James  Ireland,  bearing  date 
Mar.  10,  1817:  whereby,  after  reciting  a  pur- 
chase of  the  land  by  Thomas  Ireland,  in  1807, 
of  the  Corporation,  and  the  devise  of  his  prop- 
erty by  will  as  above  mentioned,  the  deed  pro- 
ceeds to  state,  that  "in  order  to  carry  into 
effect  the  intention  of  the  said  Thomas  Ireland 
as  contained  in  his  said  last  will  and  testa- 
ment," and  in  consideration  of  $1,000  paid,  the 
Corporation  had  remised,  released  and  quit- 
claimed, and  thereby  did  remise,  &c.,  unto  the 
"  parties  of  the  second  part,  and  to  their  heirs 
and  assigns  forever,"  the  said  75  acres.  "  To 
have  and  to  hold  the  same  to  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  in 
the  manner  mentioned  in  the  said  last  will  and 
testament  of  Thomas  Ireland,  deceased."  The 
defendant  further  proved  that  Thomas  Ireland 
in  his  lifetime,  entered  into  a  contract  with  the 
Corporation  of  Albany  for  the  purchase  of  the 
premises  conveyed  by  the  deed  ;  that,  failing 
in  the  payment  of  the  stipulated  price,  he  was 
sued  on  the  contract,  which  suit  was  pending 
at  the  time  of  his  death.  Upon  this  evidence, 
a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  this  court. 

*Mr .  S.  A.  Foott  for  plaintiff.  The  [*  1 0 1 
deed  from  the  Corporation  of  Albany  vests  a 
title  in  fee  to  the  75  acres  in  the  grantees  as 
tenants  in  common  ;  and  the  lessor  of  the 
plaintiff  having  acquired  the  interest  of  John 
Ireland,  one  of  the  grantees,  is  entitled  to  re- 
cover one  third  of  the  premises,  unless  the  ha- 
bendum  clause  in  the  deed  from  the  Corpora- 
tion shall  be  considered  as  controlling  the  prem- 
ises or  granting  words,  which  it  is  conceived, 
it  cannot  do.  The  rule  is  inflexible  that  an  ha- 
bendum  cannot  stand  which  is  repugnant  to  the 
estate  granted  in  the  premises.  The  habendum 
is  allowed  to  stand  when  it  is  consistent,  but 
not  when  it  is  incongruous  with  the  premises. 
3  Crui.,  430,  tit  32,  Devise,  ch.  23,  sec.  43;  4 
Id.,  433,  tit.  Deed,  ch.  23,  sees.  51,  52. 

Mr.  R.  Bogardus,  for  defendant.  The  ha- 
bendum may  lessen,  enlarge,  explain  or  qualify 
the  estate  granted  ;  and  such  is  its  operation 
here.  It  is  not  inconsistent  with  the  premises. 
The  deed  recites  the  will,  and  intends  to  give 
effect  to  it  by  declaring  that  the  grantees  shall 
hold  in  the  same  manner  as  they  would  have 
done  under  the  will.  The  lessor  of  the  plaintiff 
claiming  under  one  of  the  grantees,  is  estopped 
by  the  deed  from  denying  the  right  of  the  de- 
fendant to  hold  in  conformity  to  the  devise. 

Mr.  Foot,  in  reply.  The  will  can  have  no 
operation  as  the  testator  had  no  estate  which 
he  could  devise.  He  had  not  even  a  right  of 
entry.  All  he  could  claim  was  a  mere  equity. 
6  Crui.,  tit.  38,  Devise,  ch,  3,  sees.  26-28.  The 
lessor  of  the  plaintiff  vr&sabonafide  purchaser 
under  a  mortgage  sale,  and  is  not  estopped. 

By  the  Court,  Sutherland,  J.  The  haben- 
dum clause  in  the  deed  from  the  Corporation 
of  Albany  to  John,  James  and  Sarah  Ireland, 
is  not  inconsistent  with  the  premises  or  grant- 
ing part.  The  deed  recites  the  will,  and  the 
object  of  all  the  parties  was  to  give  effect  to  it 
by  means  of  this  conveyance.  The  legal  effect 
of  the  deed  is  the  same  as  though  the  haben- 
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dum  clause,  instead  of  saying:  "  To  have  and 
to  hold  to  the  said  parties  in  the  same  manner 
mentioned  in  the  last  will  and  testament  of 
Thomas  Ireland,  deceased,"  had,  without  any 
1O2*]  *reference  to  the  will,  given  the  estate 
to  the  defendant  during  her  widowhood,  and 
the  remainder  to  the  two  sons  in  fee.  There 
can  be  no  question  that  the  estate  granted  may 
be  thus  designated  and  made  certain  in  the  ha- 
bendum  clause.  It  enlarges  and  explains,  but  is 
not  inconsistent  with  the  previous  parts  of  the 
instrument.  3  Cruis.,  480;  4  Cruis.,  433,  and  6 
Cruis.,  tit.  38,  Devise,  ch.  3,  sees.  26-28.  No 
doubt  the  premises  in  a  deed  must  control  when 
the  habendum  clause  is  inconsistent  with  it. 

Admitting  the  devise  to  have  been  inopera- 
tive for  want  of  a  legal  estate  in  the  testator, 
the  grantees  in  the  deed  from  the  corporation, 
and  those  claiming  under  them,  are  estopped 
from  setting  up  any  title  inconsistent  with  that 
conveyed  by  that  instrument.  The  defendant, 
therefore,  has  the  exclusive  right  to  the  pos- 
session of  the  premises  in  question  during  her 
widowhood;  and  the  lessor  of  the  plaintiff  who 
claims  under  a  mortgage  given  by  one  of  the 
sons,  cannot  recover. 

Judgment  for  defendant. 

Cited  in— 57  N,  Y.,  63. 


THE  UTICA  INSURANCE  COMPANY 
BADGER. 

Proof  of  Handwriting  —  Sufficiency  of  Should  be 
Left  to  Jury  —  New  Trial. 

Proof  of  handwriting1  of  the  indorser  of  a  note, 
groins:  no  farther  than  the  witness  believed  it  to  be 
the  handwriting  of  the  indorser,  founded  upon  the 
facts  of  having  seen  him  write  his  name  two  months 
before  the  trial,  and  also  having  seen  him  write  five 
years  before  the  trial,  stating  at  the  same  time  that 
he  would  not  have  been  able  to  have  testified  to  the 
handwriting  from  the  fact  alone  of  having  seen  him 
write  five  years  ago,  and  expressing  doubts  as  to  a 
part  of  the  signature,  would  scarcely  be  sufficient 
to  uphold  a  verdict,  if  the  question  as  to  its  suffi- 
ciency had  been  properly  submitted  to  a  jury. 

Where  a  judge  upon  such  evidence,  in  an  action 
by  the  indorsees  of  a  promissory  note,  charged  the 
jury  that  the  plaintiffs  were  entitled  to  a  verdict, 
instead  of  leaving  it  to  them,  under  proper  in- 
structions, to  say  whether  the  indorsement  was  or 
was  not  the  handwriting  of  the  party,  a  new  trial 
was  granted. 

Citation—  Bayl.,  Bills,  40. 


was  an  action  of  assumpsit,  tried  at  the 
-L  Oneida  Circuit  in  Apr.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js., 
on  a  promissory  note  by  the  plaintiffs,  as  second 
indorsees  against  the  defendant,  as  maker. 

The  declaration  stated  the  making  of  the 
note  by  the  defendant  (Luther  Badger)  to  Ste- 
phen Hungerford  and  John  Ainslee,  bearing 
date  Dec.  7,  1825;  an  indorsement  by  the  pay- 
ees, to  Crocker  and  Badger;  and  a  second  in- 
dorsement by  them  to  the  plaintiffs.  On  the 
1O3*]  trial  of  the  *cause,  the  making  of  the 
note  and  the  indorsement  by  the  payees  was 
admitted.  A  witness  for  the  plaintiffs  testified 
that  Isaac  Crocker  and  Luther  Badger  were 
copartners  in  trade  in  Sep.,  1825;  and  that  he 
believed  the  name  Crocker  &  Badger  indorsed 
on  the  note  to  be  the  proper  handwriting  of 
Badger.  He  saw  Badger  write  his  name  in  Feb.  , 
1828,  and  had  seen  him  write  five  years  since, 
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but  would  not  have  been  able  to  have  testified 
to  his  handwriting  from  the  fact  alone  of 
having  seen  him  write  five  years  since ;  that 
he  made  up  his  opinion  from  looking  at 
the  handwriting  which  he  saw  him  write  in 
Feb.  last.  He  could  not  say  that  the  name  of 
Crocker,  forming  part  of  the  signature,was  the 
handwriting  of  Badger.  It  did  not  look  like 
his.  Both  names  appear  to  have  been  with  the 
same  hand  ;  but  he  never  saw  Crocker's  name 
written  by  Badger  and,  therefore,  could  not 
testify  with  certainty  as  to  that  name.  Upon 
this  evidence,  the  plaintiffs  offered  to  read  the 
note  to  the  jury.  The  defendant  objected  to  the 
sufficiency  of  the  proof.  The  judge  overruled 
the  objection,  and  the  note  was  read.  The  de- 
fendant excepted. 

On  the  part  of  the  defendant,  Stephen  Hun- 
gerford, one  of  the  payees,  testified  that  the 
note  was  indorsed  by  the  payees  for  the  accom- 
modation of  the  maker;  that  he  had  often  seen 
Badger  write  ;  that  he  did  not  think  the  name 
Crocker  and  Badger  looked  like  Badger's  hand- 
writing exactly  ;  he  rather  thought  that  it  was 
not  his  handwriting  ;  both  names  appeared  to 
be  written  by  the  same  hand;  the  word  "Crock- 
er" did  not  resemble  Badger's  handwriting. 

Upon  this  evidence,  and  other  testimony  in 
the  case,  not  relating,  however,  to  the  proof  of 
handwriting,  the  judge  charged  the  jury  that 
the  plaintiffs  were  entitled  to  a  verdict.  The 
jury  found  accordingly.  The  defendant  ex- 
cepted to  the  charge.  The  other  testimony 
given  on  the  trial  is  not  stated,  as  it  presented 
questions  not  passed  upon  in  the  opinion  in  the 
court.  A  motion  was  now  made  to  set  aside 
the  verdict. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  S.  A.  Foot,  for  plaintiffs. 

*  By  the  Court,  Marcy,  J.  The  plaint-  [*1O4 
iffs  having  set  forth  in  their  declaration  the 
transfer  of  the  note  from  Crocker  &  Badger  to 
themselves,  were  bound  to  prove  it.  There  was 
proof  that  Crocker  &  Badger  were  partners. 
It  was,  therefore,  only  necessary  to  show  the 
indorsement  by  either  of  them.  Bayley,  Bills, 
40.  There  was  no  proof  whatever  that  the  in- 
dorsement was  made  by  Crocker;  and  so  slight 
was  the  evidence  of  its  having  been  made  by 
Badger,  that  it  would  have  been  scarcely  suffi- 
cient to  uphold  a  verdict  for  the  plaintiffs,  if 
the  question  as  to  its  sufficiency  had  been  prop- 
erly submitted  to  the  jury.  I  think  the  judge 
erred  in  not  leaving  it  to  the  jury,  under  prop- 
er instructions,  to  say  whether  the  indorsement 
was  or  was  not  the  handwriting  of  Badger.  On 
this  ground,  I  am  for  granting  a  new  trial.  It 
is  not  necessary  to  consider  the  other  points 
raised  on  the  argument. 

New  trial  granted. 

Cited  in-1  Rob.,  692;  9  Wall.,  302. 


MOORES  c.  WAIT  AND  GRIFFIN. 

Entry  upon  Wild  Land*  under  Contract  of  Sale 
— Person  Entering  may  Enjoy  Lands  for  Ag- 
ricultural Purposes— Cutting  of  Timber — Tro- 
ver. 

A  person  entering  into  the  possession  of  wild,  un- 
I'ultivtited  land,  under  a  contract  of  sale,  givinjr  him 
a  right  of  entry  and  occupancy,  and  reserving  to  the 
landlord  the  land  as  security  until  the  payment  of 
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the  consideration  money  by  withholding  the  deed, 
has  a  right  to  enter  and  enjoy  the  land  for  agricult- 
ural purposes. 

If  such  person  cuts  timber  for  any  purpose  other 
than  the  cultivation,  improvement  and  enjoyment 
of  the  land  as  a  farm,  the  timber  thus  separated  from 
the  freehold,  becomes  the  personal  property  of  the 
owner  of  the  inheritance,  who  may  maintain  an  ac- 
tion of  trover  for  it,  against  any  one  in  possession 
though  a  bona  fide  purchaser  under  the  occupant. 

Citations— 9  Johns.,  35, 331 ;  3  Atk.,  282 :  2  Cruise. 
268 ;  5  Barn.  &  Aid.,  826. 

rpHIS  was  an  action  of  trover,  tried  at  the 
1  Clinton  Circuit  in  Jan.,  1828,  before  the 
Hon.  Reuben  Hyde  Walworth,  then  one  of  the 
Circuit  Js. 

On  the  trial  of  the  cause  it  appeared,  that  the 
plaintiff  was  the  owner  of  a  certain  lot  of  land; 
that  Oct.  18,  1825,  he  entered  into  an  agree- 
ment with  John  S.  Frazer, whereby  he  demised 
to  Frazer  the  west  half  of  the  lot  for  the  term 
of  four  years  from  June  15,  next,  on  condition 
that  Frazer  should  pay  to  the  plaintiff  at  the 
rate  of  $3  per  acre,  for  the  land  demised,  by 
installments,  viz.  :  one  fifth  thereof  said  June 
15,  and  the  residue  in  four  equal  annual  pay- 
ments, with  interest  annually,  and  should  pay 
the  taxes,  &c.  On  performance  of  these  con- 
ditions, the  plaintiff  bound  himself  to  execute 
to  Frazer  a  good  and  sufficient  deed  of  the 
1O5*]  premises.  In  the  summer  or  fall  *of 
1826,  James  F.  Frazer  bought  of  John  S.  Fra- 
zer a  number  of  pine  trees  standing  on  the  lot, 
paid  for  and  cut  them  into  saw  logs,  to  the 
number  of  800,  and  drew  them  to  the  bank  of 
the  river,  where  he  sold  them  to  Griffin,  one 
of  the  defendants,  who,  by  his  agent  Wait,  the 
other  defendant,  marked  the  logs,  floated  them 
down  the  river  and  had  them  sawed  into  boards 
and  plank.  The  plaintiff  demanded  the  logs  of 
the  defendants,  and  brought  this  action  to  re- 
cover their  value. 

At  the  date  of  the  agreement  the  whole  of 
the  premises  described  in  it  were  wild  and  un- 
cultivated ;  the  timber  cut  was  the  principal 
part  of  the  valuable  pine  limber  on  the  land  ; 
it  did  not  appear  to  have  been  cut  with  a  view 
to  cultivation;  the  place  where  it  was  cut  was 
not  the  best  land  for  that  purpose,  and  none  of 
it  has  been  put  into  a  state  of  cultivation  ; 
the  value  of  the  lot  was  greatly  reduced  by  the 
cutting  off  of  the  pine  timber.  After  the  tim- 
ber was  cut  and  the  logs  taken  by  the  defend- 
ants, the  agreement  between  the  plaintiff  and 
John  S.  Frazer  was  surrendered  up. 

The  presiding  judge  decided  upon  this  state 
of  facts,  that,  under  the  lease,  the  lessee  had  a 
right  to  enter  and  enjoy  the  premises  ;  that  as 
the  whole  lot  was  covered  with  wood  and  tim- 
ber, he  could  not  enjoy  it  without  cutting  off 
some  part  of  the  trees  and  timber,  and  the 
plaintiff  not  having  restricted  him  as  to  any 
particular  kinds  of  trees  he  might  cut,  he  had 
a  right  to  cut  such  as  he  pleased  and  to  sell 
them,  subject  to  be  restrained  by  a  court  of 
equity  if  he  committed  wanton  injury  to  the 
property  ;  that  the  principles  applicable  to 
waste,  committed  on  leasehold  property,  by  cut- 
ting timber,  where  a  part  of  the  land  was  culti- 
vated, and  could  therefore  be  enjoyed  without 
cutting  timber  on  other  parts  of  it,  were  not  ap- 
plicable to  a  case  like  this;  and  that  the  plaint- 
iff, therefore,  was  not  entitled  to  recover.  The 
plaintiff  submitted  to  a  nonsuit,  with  leave  to 
apply  to  set  the  same  aside. 
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Mr.  W.  Kent,  for  plaintiff,  now  moved  to 
set  aside  the  nonsuit.  The  agreement  conferred 
no  other  rights  on  Frazer  than  those  of  a  tenant 
for  years.  Felling  the  timber  for  any  other 
*than  agricultural  purposes,  was  waste.  [*1O(> 
Allowing  that  timber  might  be  cut,  it  could 
not  be  carried  to  such  an  extent  as  to  do  an  ir- 
reparable injury  to  the  inheritance.  Whether 
the  party  in  this  case  had  abused  the  rights 
which  the  agreement  gave  him,  should  have 
been  submitted  to  the  discretion  of  a  jury, 
under  the  charge  of  the  court.  It  is  manifest 
that  by  withholding  the  deed  the  plaintiff 
looked  to  the  land  as  his  security,  which  would 
be  no  security  if  the  lessee  might  render  it  use- 
less and  of  no  value  by  stripping  it  of  its  tim- 
ber. 7  Johns.,  227  ;  9  Id.,  35,  332.  It  is  waste 
to  cut  wood  for  sale.  2  Hayw.,  339.  If  the  sel- 
ler had  no  title,  the  purchaser  is  liable.  5  Mass., 
341  ;  5  Barn.  &  Aid.,  826. 

Mr.  S.  Stevens,  for  defendants.  Frazer 
was  in  possession  under  an  agreement  to  sell 
to  him,  having  a  right  of  immediate  entry,  and 
without  restraint  as  to  the  manner  of  using  the 
property.  Whilst  he  performed  his  part  of  the 
contract,  no  action  at  law  would  lie  against 
him  for  cutting  timber;  he  could  be  restrained 
only  by  an  injunction  from  chancery  ;  and  if 
so,  surely  an  action  cannot  be  maintained 
against  a  bona  fide  purchaser  of  logs  cut  on  the 
premises. 

Supposing  Frazer  a  lessee  for  years,  what 
was  he  to  do  with  the  land  ?  It  was  wild  and 
uncultivated,  and  he  could  make  no  other  use 
of  it  than  what  he  did.  If  it  be  true  that  the 
question  might  be  submitted  to  a  jury  to  de- 
termine whether  or  not  waste  had  been  com- 
mitted by  the  tenant,  the  proposition  admits 
that  the  defendants,  as  purchasers,  capnot  be 
liable  ;  for  it  the  tenant  had  a  right  to  cut  tim- 
ber to  any  extent,  the  purchaser  of  such  tim- 
ber cannot  in  reason  or  justice  be  subjected  to 
an  action  for  an  abuse  of  such  right,  for  how 
could  he  know  that  there  was  such  abuse.  16 
Johns.,  74. 

By  the  Court,  Savage,  Ch.  J.  It  has  been 
decided  by  this  court,  in  the  case  of  Suffern  v. 
Townsend,  9  Johns.,  35,  that  an  agreement  to 
sell  land  does  not  imply  a  license  to  enter  and 
cut  trees  ;  and  also  that  a  license  to  enter 
would  not  authorize  the  cutting  timber  ;  for 
that  one  license  does  not  imply  the  other.  In 
that  case,  there  was  a  parol  contract  *of  [*1O7 
sale  and  purchase,  under  which  the  defendant 
entered  and  cut  timber  ;  but  the  contract  was 
not  consummated,  and  the  plaintiff  recovered 
in  trespass  for  the  timber  cut  while  the  de- 
fendant was  in  possession.  The  same  point 
was  again  decided  in  Cooper v.  Stower,9  Johns., 
331.  In  that  case  there  was  a  written  contract, 
much  like  the  contract  in  this  case,  except  that 
there  was  no  lease  of  the  lot ;  but  the  defend- 
ants produced  a  contract,  signed  by  Slower,  by 
which  he  acknowledged  he  had  received  a  con- 
tract and  bond  for  the  consideration  money, 
which  were  to  be  executed  and  returned  to  the 
plaintiff  ;  and  agreed  that  until  the  papers 
were  executed,  no  timber  should  be  cut  on  the 
lot ;  and  it  was  shown  that  they  were  executed 
and  returned  by  the  next  mail.  The  defendants 
contended  that  a  license  to  enter  was  implied. 
The  court  considered  the  acceptance  of  the 
contract  of  Slower  a  license  to  enter  and  oc- 
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cupy  as  tenants  at  will,  but  not  to  commit 
waste ;  and  that  cutting  the  timber  beyond 
what  was  necessary  for  the  use  and  improve- 
ment of  the  faj-m,  terminated  the  tenancy  at 
will ;  and  of  course  the  defendants  were  tres- 
passers. It  was  there  considered  that  the  with- 
holding the  deed  was  the  plaintiff's  security 
upon  the  land  ;  but  it  would  cease  to  be  a  se- 
curity, if  the  defendants  might  lawfully  strip 
the  land  of  its  timber,  and  render  it  of  no  value. 

The  contract  in  this  case  goes  farther,  and 
gives  the  right  of  occupancy  for  a  term  of 
years,  on  performing  certain  conditions.  It  is, 
undoubtedly,  true  that  Frazer  had  a  right  to 
enter  and  enjoy  the  lot  which  he  had  con- 
tracted to  purchase  ;  but,  as  was  said  in  Cooper 
v.  Slower,  ' '  the  contracts  in  the  case  must  be 
construed  reasonably  and  consistently  with  the 
rights  of  both  parties ; "  and  as  cutting  off  the 
pine  timber  where  the  land  was  not  suitable 
for  cultivation,  was  not  the  proper  and  reason- 
able mode  of  enjoying  the  lot  for  agricultural 
purposes,  Frazer  had  no  right  to  cut  the  tim- 
ber. The  timber  constituted  the  principal  value 
of  the  land.  The  land  thus  valuable  was  the 
plaintiff's  security  for  the  purchase  money  ; 
and  the  destruction  of  the  timber  was,  there- 
fore, totally  unauthorized  by  the  contract.  Had 
it  appeared  that  the  lessee  could  not  enjoy  the 
lot  to  the  best  advantage  for  the  purposes  of 
cultivation  and  improvement  as  a  farm  without 
1O8*]  *cutting  the  timber  in  question,  a  dif- 
ferent case  would  have  been  presented  ;  and  I 
should  think  the  rights  of  the  parties  would  be 
very  different ;  then  the  cutting,  and  perhaps 
the  selling,  would  have  been  justifiable.  But 
when  trees,  or  anything  else  attached  to  the 
freehold,  are  unlawfully  detached  therefrom, 
the  property  thus  wrongfully  separated  from 
the  freehold,  becomes  the  personal  property  of 
the  owner  of  the  inheritance.  "Waste  is  a 
tort,"  says  Ld.  Hardwicke,  3  Atk.,  262,  "and 
punishable  as  such  ;  and  the  party  has  also  a 
remedy  for  the  trees  cut  down,  by  an  action  of 
trover."  2  Cruis.,  268.  The  case  of  Funant  v. 
Ihompson,  5  Barn.  &  Aid.,  826,  is  full  to  the 
same  point.  Certain  machinery  attached  to  a 
mill  was  leased  for  a  number  of  years.  The 
tenant,  without  permission  of  his  landlord, 
severed  the  machinery  from  the  mill,  and  in 
that  situation  it  was  sold  on  an  execution 
against  the  tenant.  It  was  held  that  no  title 
passed  to  the  purchaser,  and  that  trover  lay  for 
the  machinery.  The  judges,  in  giving  their 
opinions,  compare  the  machinery,  when  at- 
tached to  the  freehold,  to  the  case  of  trees 
standing  which  are  parcel  of  the  inheritance, 
to  the  use  of  which  the  tenant  has  a  qualified 
rieht  during  his  term,  to  wit:  for  shade  and 
fruit.  If,  however,  they  are  separated  by  his 
own  wrongful  act,  or  the  act  of  God,  the  ten- 
ant has  no  right  to  the  use  during  his  term,  but 
they  become  absolutely  vested  in  the  person 
who  has  the  next  estate  of  inheritance  ;  they 
become  his  goods  and  chattels. 

These  cases  abundantly  show  what  is  conso- 
nant to  good  sense  and  sound  policy,  as  well  as 
justice  ;  that  a  tenant  who  commits  waste  by 
cutting  timber,  acquires  no  title  to  the  timber 
which  he  thus  unlawfully  cuts  and,  of  course, 
can  convey  none  ;  and  further,  that  a  bonafide 
purchaser  from  the  tenant  acquires  no  title, 
but  is  liable  in  trover  to  the  true  owner. 
WEND.  3. 


The  facts  of  the  case  clearly  show  that  the 
timber  was  cut  unnecessarily  and,  therefore, 
unlawfully  cut  by  Frazer.  The  logs  in  question 
were,  therefore,  the  property  of  the  plaintiff. 

The  nonsuit  mutt  be  net  aside,  and  a  new  trial 
granted  ;  costs  to  abide  the  event. 

Cited  In— 8  Wend.,  592 ;  6  N.  Y..  298  :  29  N.  Y.,  33 
53  N.  Y.,  191 ;  80  N.  Y.,  412 ;  1   Keyes,  420 ;  1  Abb. 
App.  Dec.,  49 ;  6  Barb.,  12 :  7  Barb..  79 ;  14  Barb..  641  ; 
19  Barb.,  483 ;  34  Barb..  185;  65  Barb..  225 ;  4  M'Lean, 
386;  12  Minn..  Ill ;  17  Minn..  367 ;  47  Mich.,  69. 


*  JACKSON,  exdem.  HOTCHKISS  ET  [*1O9 

AL., 

V. 

R.  &  W.  WIGHT. 

Construction  of  Will  Allowing  Wife  to  Hold  Pos- 
session of  Lands  until  Children  Should  become 
of  Age,  They  then  to  Provide  for  her  Mainte- 
nance— She  May  Hold  Possession  until  Pro- 
vision for  ?ier  Maintenance  is  Made. 

Where  a  testator,  after  devising  all  his  estate,  real 
and  personal,  to  his  children,  to  be  taken  possession 
of  by  them  on  their  severally  coming  of  aire,  added 
a  clause  declaring  his  will  to  be,  that  his  wife  should 
hold  the  whole  estate  until  his  children  severally 
came  of  age ;  and  that  they  severally,  before  they 
took  possession  of  his  estate,  should  give  security 
according  to  their  several  proportions  of  the  estate, 
for  and  towards  a  competent  maintenance  of  his 
wife,  during  her  natural  life ;  it  was  held,  that  the 
wife  of  the  testator  was  entitled  to  retain  possession 
of  the  estate,  until  provision  was  made  for  her  by 
her  children  in  the  manner  directed  by  the  will. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Columbia  Circuit,  in  Apr.,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 

The  lessors  of  the  plaintiff,  who  are  the 
daughters  and  sons-in-law  of  one  Jacob  Elias, 
claimed  to  recover  the  moiety  of  a  farm,  of 
which  the  defendant,  Rachel  Wight,  the  widow 
of  Jacob  Elias,  and  her  son,  William  Wight, 
by  a  second  marriage,  are  in  possession.  They 
claimed  as  the  heirs  at  law  of  Henry  Elias,  a 
son  of  Jacob  Elias,  who  died  in  1808,  leaving 
no  wife  or  children.  Jacob  Elias  died  in  1786, 
seised  of  a  farm,  containing  about  200  acres  of 
land,  the  west  half  of  which,  on  a  partition 
amongst  his  children  in  1806,  was  conveyed  to 
his  son  Henry,  and  the  east  half  was  conveyed 
to  the  other  children.  The  east  half  was  sub- 
sequently acquired  by  the  defendants  by  pur- 
chase. The  defendant,  Rachel  Wight,  since  the 
death  of  her  first  husband,  Jacob  Elias,  has 
continued  to  reside  on  the  farm  of  which  he 
died  seised.  Her  son  Henry  resided  with  her 
until  his  death. 

The  defendant  claimed  to  hold  the  premises 
under  the  will  of  he^ husband,  until  provision 
was  made  for  her  maintenance,  conformably  to 
the  directions  of  that  will.  The  will  of  Jacob 
Elias  was  dated  in  Oct.,  1786.  By  it,  the  tes- 
tator gave  and  devised  all  his  estate,  real  and 
personal,  to  his  children,  to  take  possession 
thereof  on  their  severally  becoming  of  full 
age.  After  thus  disposing  of  his  property,  the 
will  proceeds  in  these  words  :  "  My  will  and 
pleasure  is,  that  my  beloved  wife  Rachel  shall 
hold,  use,  occupy  and  enjoy  my  whole  estate, 
as  well  real  as  personal,  until  the  time  men- 
tioned above  for  my  children  severally  taking 
possession  thereof  ;  provided  always,  and  it  is 
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my  express  will  and  pleasure,  that  my  said 
children  shall  severally,  before  they  take  any 
possession  of  my  estate,  give  severally  such 
good  and  sufficient  security  for  their  propor- 
tion, according  to"  their  said  several  shares  of 
my  estate,  for  and  towards  such  a  competent 
11O*]  maintenance  of  my  *said  wife  during 
her  natural  life,  as  two  indifferent  men,  to  be 
chosen  mutually  between  my  said  wife  and 
such  child  or  children,  so  to  be  obligated, 
shall  judge  sufficient." 

There  was  an  unsuccessful  attempt  made  on 
the  trial  to  show  that  Henry,  the  son  of  the 
defendant  Rachel,  had  complied  with  this 
clause  of  the  will ;  and  evidence  was  also  given 
to  show  the  nature  and  character  of  the  pos- 
session of  the  farm  by  Henry,  after  the  parti- 
tion in  1806,  until  his  decease  in  1808.  The 
cause,  however,  was  disposed  of  at  the  circuit 
on  a  construction  given  to  the  will  of  Jacob 
Elias  by  the  presiding  judge,  who  charged  the 
jury  that  by  it,  the  defendant,  Rachel  Wight, 
had  no  right  to  possess  the  real  estate  longer 
than  until  the  children  of  the  testator  came  of 
age  ;  aud  that  the  provision  for  her  mainte- 
nance did  not  postpone  the  right  of  entry  of 
the  devisees  until  they  gave  the  security  men- 
tioned in  the  will,  but  operated  only  as  a 
charge  upon  the  land  ;  and  that  the  plaintiff 
was  entitled  to  recover.  The  jury  found  ac- 
cordingly. A  motion  was  now  made  to  set 
aside  the  verdict. 

Mr.  A.  L».  Jordan,  for  defendants.  The 
will  of  Jacob  Elias  gave  to  his  widow  a  life 
estate  by  necessary  implication,  subject  to  be 
defeated  only  by  the  children  executing  se- 
curities for  her  maintenance,  in  compliance 
with  the  terms  of  the  will.  This  manifestly 
was  the  intent  of  the  testator  and,  therefore, 
ought  to  prevail. 

Mr.  E.  Williams,  for  plaintiff.  The  widow 
must  be  presumed  to  have  consented  to  the 
partition.  She  became  a  purchaser  under  it, 
in  buying  in  the  east  half  of  the  farm.  The  in- 
tention of  the  testator  was,  that  if  one  or  more 
of  his  children  came  of  age,  and  required  the 
possession  of  his  or  their  share,  before  all  the 
children  arrived  of  age,  such  children  requir- 
ing the  possession  should  give  the  security 
prescribed  by  the  will ;  but  it  was  not  his  in- 
tention that  the  widow  should  continue  in  pos- 
session after  they  all  arrived  of  age.  On  the 
contrary,  he  had  declared  that  on  their  coming 
of  age  they  should  take  possession ;  and  he 
authorized  her  to  hold  only  until  that  event. 
He  made  provision  for  her  maintenance,  and 
111*]  it  was  *a  charge  upon  the  estate ;  but 
the  devise  to  the  children  is  not  subject  to  any 
condition,  nor  is  their  right  of  entry  depend- 
ent upon  the  performancetof  the  requirements 
of  the  will. 

By  the  Court,  Sutherland,  J.  It  Is  not 
denied  that  the  lessors  are  bound  to  provide 
for  the  defendant.  But  it  is  contended  that 
they  are  entitled  to  the  possession  of  the  estate 
charged  with  the  support  of  the  defendant ; 
and  that  making  provision  for  her  support  is 
not,  according  to  the  true  construction  of  the 
will,  a  condition  upon  the  performance  of 
which  their  right  of  entry  depends.  The  case 
depends,  then,  upon  the  construction  to  be 
given  to  the  will  of  Jacob  Elias. 
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It  was  evidently  the  intention  of  the  testator 
to  make  a  certain  and  competent  provision  for 
the  comfortable  support  of  his  wife.  He,  ac- 
cordingly, gives  to  her  the  use  of  his  whole 
real  and  personal  estate  during  the  minority 
of  his  children,  and  expressly  directs  that  the 
children,  before  they  shall  take  possession  of 
the  estate,  shall  give  satisfactory  security  for 
the  competent  maintenance  of  their  mother. 
He  put  her  in  possession  of  his  whole  estate, 
and  he  did  not  intend  that  she  should  be  de- 
prived of  such  possession  until  other  provision 
was  made  for  her.  A  mere  right  of  action 
against  the  lessors,  together  with  a  charge 
upon  the  estate  for  a  sum  equal  to  the  support 
of  the  defendant,  would  leave  it  in  the  power 
of  the  lessors,  temporarily  at  least,  to  deprive 
her  of  a  home  and  the  means  of  support,  if 
they  thought  proper  to  avail  themselves  of  the 
delay  which  the  law  would  enable  them  to  in- 
terpose against  her  demand.  It  appears  to  me 
that  the  testator  intended  to  put  the  provision 
for  his  wife  beyond  all  hazard ;  he  gave  her 
the  possession  of  his  whole  estate,  which  he 
meant  she  should  retain  until  other  provision 
was  made  for  her  by  her  children  in  the  man- 
ner directed  in  the  will.  This  is  the  natural 
and  plain  construction  of  the  instrument ;  it 
carries  into  effect  what  was  evidently  the  car- 
dinal object  of  the  testator.  If  I  am  correct 
in  this  view  of  the  case,  the  judge  erred  in  the 
construction  which  he  gave  to  the  will,  and  a 
new  trial  must  be  granted. 

*The  evidence  as  to  the  possession  [*112 
of  Henry  Elias  of  the  premises  in  question, 
after  the  division  which  appears  to  have  been 
made  between  the  children,  is  somewhat  con- 
tradictory. If  that  was  a  point  relied  upon 
by  the  plaintiff,  it  should  have  been  submitted 
by  the  court  to  the  jury  as  a  matter  of  fact. 
The  court,  however,  without  adverting  to  that 
point,  expressed  a  decided  opinion  against  the 
defendant  upon  the  construction  of  the  will 

New  trial  granted. 

Cited  in— 84  N.  Y.,  142. 


R.  M.  &  J.  RUSSELL 

v. 
F.  H.  &  H.  W.  NICOLL. 

Contract  for  Sale  of  Cotton  to  be  Delivered  on  its 
Arrival  in  New  York  between  Certain  Dates — 
Such  Contract  is  Executory — Title  does  not 
Pass — Breach — What  Amounts  to — Vendor 
not  Bound  to  Deliver  a  Part,  the  Obligation  to 
Deliver  and  to  Receive  Being  Reciprocal  — 
Statute  of  Fi-auds — Signature  of  Vendor  Suf- 
ficient. 

A  contract  made  in  the  City  of  N.  Y.  for  the  sale 
of  500  bales  of  cotton,  to  be  delivered  on  its  arrival 
at  N.  Y.  from  New  Orleans,  at  any  time  between 
the  date  of  the  contract,  which  was  Feb.  9,  and  the 
first  day  of  June  thereafter,  to  be  paid  for  in  cash 
on  delivery,  the  cotton  to  be  weighed,  and  two  per 
cent,  tare  to  be  allowed,  is  an  executory  contract, 


NOTE.— Sales—  Of  gooda  to  arrive. 

A  sale  of  oooeto  to  arrive,  is  on  condition  that  they 
do  arrive.  If  they  do  not  arrive  neither  party  is 
bound.  See  Benedict  v.  Field,  16  N.  Y.,  595;  Shields 
v.  Pettie,  4  N.  Y.,  122:  Smith  v.  Pettie,  70  N.  Y.,  13: 
Dike  v.  Reitlinger,  23  Hun,  241;  Neldon  v.  Smith,  38 
N.  J.  L.,  148;  Rogers  v.  Woodruff,  23  Ohio  St.,  832. 
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and  the  title  to  the  cotton  does  not  pass.  The  vend- 
ors are  not  chargeable  for  the  non-delivery  of  the 
cotton  until  Its  arrival  at  N.  Y. ;  and  the  specifica- 
tion of  the  time  is  only  a  limitation  fixing  the  pe- 
riod beyond  which  neither  of  the  parties  are  bound 
by  the  contract,  and  not  an  agreement  that  the 
ootton  shall  at  all  events  be  delivered  by  the  speci- 
fied day. 

A  party  contracting  for  the  sale  and  delivery  of  a 
large  quantity  of  any  particular  item  of  merchan- 
dise, for  instance,  500  bales  of  cotton,  on  its  arrival 
at  a  particular  port,  is  not  bound  to  deliver  a  por- 
tion only  of  the  article,  the  whole  not  having  ar- 
rived. The  vendee  not  being  bound  to  receive,  the 
vendor  is  not  obligated  to  deliver  a  quantity  less 
than  the  whole ;  the  obligation  being  reciprocal. 

A  signing  of  a  note  or  memorandum  of  a  bargain 
on  the  sale  of  goods,  wares  and  merchandise,  by  the 
vendors  alone,  is  a  sufficient  compliance  with  the 
requirements  of  the  Statute  of  Frauds. 

The  word  "  sold"  at  the  commencement  of  such 
a  writing  means  "  contracted  to  sell." 

Citations— 6  East,  307 ;  2  Bos.  &  P.,  238 ;  15  Johns., 
349 ;  6  Cow.,  25  ;  5  Taunt.,  607 ;  2  Camp.,  328. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit,  in  Mar.,  1828,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  plaintiffs  claimed  damages  for  the  non- 
delivery of  a  quantity  of  cotton  alleged  to  have 
been  purchased  by  them  of  the  defendants. 
The  contract  between  the  parties  was  made 
Feb.  9,  1825,  at  N.  Y.,  and  is  in  these  words : 
"  Sold  by  Daniel  Rapelye,  for  our  account,  to 
R.  M.  &  J.  Russell,  five  hundred  bales  of  cot- 
ton, at  sixteen  and  one  half  cents  per  pound. 
Said  cotton  was  purchased  for  our  acc't  at 
Huntsville,  and  is  to  be  delivered,  on  its  arriv- 
al at  this  port  from  New  Orleans,  at  any  time 
between  the  present  date  and  the  first  day  of 
June  next,  and  the  amount  to  be  cash  on  de- 
livery ;  to  be  reweighed,  and  two  per  cent, 
tare  "allowed.  New  York,  February  9,  1825. 
113*]  (Signed.)  Francis  *H.  Nicoll  &  Co." 
The  cotton,  at  the  time  of  the  sale,  was  at 
Huntsville,  in  the  State  of  Alabama.  The  av- 
erage time  of  a  passage  from  New  Orleans  to 
N.  Y.  is  20  days,  and  40  days  would  be  a  very 
long  passage.  Eleven  bales  of  Alabama  cot- 
ton, belonging  to  the  defendants,  arrived  at 
N.  Y.  before  June  1,  were  demanded  by  the 
plaintiffs,  and  an  offer  of  payment  made  to 
the  defendants  two  or  three  days  previous  to 
June  1,  who  refused  to  deliver  the  same,  say- 
ing they  would  not  embarrass  the  contract  by 
the  delivery  of  a  part ;  that  unless  the  whole 
of  the  500  bales  arrived  before  June  1,  they 
were  not  bound  to  deliver  any  part  of  the  cot- 
ton. The  price  of  Alabama  cotton  in  N.  Y., 
from  about  the  middle  of  Apr.  to  June  1,  fluct- 
uated between  23  and  25  cents  per  pound. 
The  average  weight  of  a  bale  of  such  cotton  is 
350  pounds. 

The  plaintiffs  offered  to  prove  that  June  21 
they  offered  to  accept  and  receive  the  cotton. 
This  evidence  was  objected  to  and  rejected, 
and  the  plaintiffs  excepted  to  the  decision  of 
the  judge.  The  plaintiffs  having  rested,  the 
defendants'  counsel  moved  for  a  nonsuit,  in- 
sisting that  the  agreement  to  deliver  the  cotton 
was  conditional,  depending  upon  the  contin- 
gency of  its  arrival  at  the  Port  of  N.  Y.  on  or 
before  June  1  ;  that  it  was  an  entire  contract 
for  the  delivery  of  the  whole  quantity  of  500 
bales,  and  that,  consequently,  the  defendants 
were  not  bound  to  deliver,  nor  the  plaintiffs  to 
accept,  a  less  quantity  than  the  whole ;  and 
that  the  plaintiffs,  not  having  offered  any  evi- 
dence of  the  arrival  of  the  whole  quantity, 


they  were  not  entitled  to  recover.  The  judge 
decided  that  the  plaintiffs  were  bound  to  prove 
that  the  whole  quantity  had  arrived  at  N.  Y. 
on  or  before  June  1  to  entitle  them  to  a  re- 
covery ,  and  that  they  had  not  offered  suffi- 
cient evidence  to  justify  him  in  submitting  the 
cause  to  the  jury ;  whereupon  he  nonsuited 
the  plaintiffs,  who  excepted  to  his  decision. 
A  motion  was  now  made  to  set  aside  the  non- 
suit. 

Mr.  T.  Fessenden,  for  plaintiffs.  The  de- 
fendants were  bound  to  deliver  the  cotton  at 
N.  Y.  by  June  1  at  all  events.  In  determining 
the  import  of  a  contract,  a  court  will  regard 
*the  situation  of  the  parties,  and  the  [*l  14 
circumstances  under  which  they  act  at  the  time 
it  is  made.  2  Barn.  &  C.,  636;  2  Cow.,  228;  8 
Mass.,  214;  10  Id.,  384.  The  cotton  was  at 
Huntsville;  it  was  to  be  transported  to  N.  O., 
and  thence  to  N.  Y. ;  the  sale  was  made;  and 
the  defendants  stipulated  to  deliver  it  on  its 
arrival  at  the  Port  of  N.  Y. ;  but  as  that  was 
too  indefinite,  the  plaintiffs  required  that  a  time 
should  be  specified;  and  the  defendants  further 
stipulated  that  it  should  be  delivered  on  or  be- 
fore June  1.  The  agreement  to  deliver  applies 
as  well  to  the  time  specified,  as  to  the  arrival  of 
the  cotton;  and  if  so,  the  meaning  of  the  con- 
tract is,  that  the  cotton  is  to  be  delivered  on  its 
arrival,  and  it  is  to  be  delivered  between  the 
date  of  the  contract  and  June  1 ;  or,  in  other 
words,  it  shall  be  delivered  on  its  arrival,  which 
arrival  shall  be  between  the  date  of  the  contract 
and  June  1 .  Unless  this  construction  be  adopted, 
there  is  no  reciprocity  in  the  contract.  If  cot- 
ton rose  in  market,  the  defendants  might  sell 
at  N.  O.,  and  thus  prevent  its  arrival  in  N.  Y.; 
on  the  happening  of  which  event  alone,  accord- 
ing to  their  construction,  they  were  bound  to 
deliver.  If  it  fell  in  market,  they  could  make 
its  arrival  sure;  for  three  voyages  to  and  from 
N.  O.  might  have  been  performed  between  the 
date  of  the  contract  and  June  1.  In  Boyd  v. 
Siffkin,  2  Camp. .  326,  and  in  the  case  mentioned 
in  the  note  in  that  page,  the  general  words  "on 
arrival "  are  construed  as  a  condition  preced- 
ent; but  in  those  cases  there  was  no  time  speci- 
fied for  the  delivery,  and  the  subject-matter 
was  as  much  beyond  the  control  of  the  vendor 
as  of  the  vendee.  Here  time  is  specified,  and 
the  article  completely  under  the  control  of  the 
vendor. 

The  evidence  produced  by  the  plaintiffs,  was 
equivalent  to  proof  of  the  arrival  of  the  cotton 
previous  to  June  1.  It  was  shown  that  a  voy- 
age between  N.  O.  and  N.  Y.  was  ordinarily 
performed  in  20  days;  the  cotton  might  have 
been  transported;  in  fact  a  portion  of  this  very 
cotton  arrived  previous  to  June  1.  The  plaint- 
iffs could  not  have  proved  more,  had  the  whole 
of  the  cotton  arrived  at  N.  Y.,  unless  the  de- 
fendant had  seen  fit  *to  apprise  them  [*1 15 
of  the  fact.  In  cases  of  this  kind,  where  the 
facts  rest  peculiarly  within  the  knowledge  of 
the  opposite  party,  slight  evidence  is  sufficient 
to  establish  a  priinafarie  case.  The  jury  would 
have  had  the  right  to  presume  that  the  arrival 
had  been  prevented  by  the  act  or  omission  of 
the  defendants  ;  and  if  so,  the  rights  of  the 
plaintiffs  were  the  same  as  if  the  arrival  had 
taken  place.  8  Camp. ,  274. 

The  plaintiffs  were  entitled  to  recover  for  the 
eleven  bales  which  did  arrive.  In  this  respect, 
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the  contract  should  be  considered  distributive; 
otherwise,  if  499  bales  had  arrived  and  the  re- 
maining one  had  been  missing,  the  defendants 
would  have  been  relieved  from  the  contract. 
Besides,  the  sale  was  absolute  and  the  property 
passed,  although  the  plaintiffs  were  not  bound 
to  pay  until  actual  delivery.  Such  sales  are 
recognized  as  good.  2  Com.,  Cont.,  210,  230; 
Touch.,  224  ;  Noyes  Max.,  88;  3  Camp.,  426. 
If  the  sale  was  absolute,  the  plaintiffs  were  en- 
titled to  recover. 

Messrs.  D.  B.  Ogden  and  W.  Slosson,  for 
defendants.  The  sale  was  conditional,  not  ab- 
solute. The  note  or  memorandum  is  in  the 
usual  form  of  a  broker's  memorandum  of  sale, 
and  is  like  the  case  in  2  Camp. ,  328,  where  the 
word '  'sold"  was  adjudged  to  mean '  'contracted 
to  sell."  Whenever  anything  remains  to  be 
done,  the  contract  is  of  necessity  executory, 
although  the  words  used  may  be  in  prcesenti, 
and  in  such  cases  the  title  to  the  property, 
which  is  the  subject-matter  of  the  contract, 
does  not  pass.  15  Johns.,  349  ;  6  Cow.,  250. 
The  arrival  of  the  cotton  was  a  condition  pre- 
cedent; it  was  to  be  weighed,  and  the  delivery 
and  the  payment  were  to  be  simultaneous  acts. 
The  contract,  therefore,  was  executory,  and 
the  plaintiffs  were  bound  to  aver  and  prove  the 
arrival  of  the  cotton.  Had  the  cotton  been  lost 
in  its  transit  from  N.  O.,  the  defendants  would 
have  been  compelled  to  bear  the  loss,  and  a 
better  test  cannot  be  applied  to  determine  the 
question  of  sale  or  no  sale.  If,  however,  there 
was  a  sale,  the  plaintiffs  have  mistaken  their 
remedy;  their  action  should  have  been  trover. 

The  sale  was  conditional.  The  cotton  was  at 
Huntsville,  on  the  head  waters  of  the  Tennes- 

1  16*]  see,  a  river  not  at  all  times  *navigable; 
the  contract  accordingly  provided  for  the  con- 
tingency, that  the  cotton  might  not  arrive.  The 
agreement  is,  that  on  its  arrival  at  the  Port  of 
N.  Y.,  it  shall  be  delivered.    The  specification 
of  time  in  the  contract,  was  to  fix  a  limit  to  the 
obligations  of  the  parties;  a  definite  period,  be- 
yond which  neither  should  be  bound.  It  is  not 
a  stipulation  that  at  all  events  the  cotton  should 
arrive  by  June  1,  but  an  agreement  on  the  one 
part  to  deliver,  and  on  the  other  to  receive,  if 
the  cotton  did  arrive  by  that  day.  The  case  in 

2  Camp.,  326-328,  is  decisive  of  this  question. 
There  the  sale  was  of  a  quantity  of  hemp  on 
arrival,  per  a  certain  ship  ;  the  ship  arrived, 
but  brought  no  hemp;  and  it  was  holden  that 
as  none  arrived,  the  contract  was  at  an  end.  In 
the  case  in  Camp.,  the  purchaser  was  bound  to 
receive  the  article  whenever  it  arrived;  here  the 
plaintiffs  were  bound  to  take  it,  if  it  arrived 
before  June  1. 

As  to  the  11  bales.  The  defendants  were  not 
bound  to  deliver  a  part.  The  agreement  was 
made  in  reference  to  the  entire  quantity  of  500 
bales  of  cotton,  and  no  agreement  was  made 
for  the  sale  or  purchase  of  a  less  quantity.  The 
plaintiffs  could  not  have  been  compelled  to 
take  a  quantity  less  than  the  whole,  and  the 
defendants  therefore  are  not  bound.  Either 
party  had  a  right  to  insist  upon  a  performance 
of  the  whole,  and  neither  was  bound  to  perform 
in  part.  3  Johns.,  534. 

To  entitle  the  plaintiffs  to  recover,  they  are 
bound  to  prove  the  arrival  of  the  cotton;  sub- 
stantively  to  prove  the  fact,  and  not  by  infer- 
ence. No  evidence  was  offered,  that  the  non- 
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arrival  of  the  cotton  was  attributable  to  the  de- 
fendants; and  no  presumption  will  be  indulged 
of  bad  faith  on  their  part.  But  had  there  been 
fraud  on  the  part  of  the  defendants,  evidence 
of  the  fact  could  not  have  been  received  in  the 
present  action  of  assumpsit;  the  remedy  of  the 
plaintiffs  would  have  been  an  action  of  deceit, 
and  so  it  was  ruled  by  the  King's  Bench  in  the 
case  in  Camp. 

The  plaintiffs,  in  an  action  against  them, 
might  have  objected  the  Statute  of  Frauds  as 
a  defense,  not  having  signed  any  note  or  mem- 
orandum in  writing  of  the  bargain;  the  agree- 
ment produced  was  signed  only  by  the  defend- 
ants. If  *the  plaintiffs  could  not  have  [*  1 1 7 
been  holden,  the  defendants  are  not  bound;  and 
though  this  objection  was  not  taken  at  the  cir- 
cuit, the  court  will  not  now  grant  a  new  trial, 
if  they  perceive  that  the  plaintiffs  must  be  non- 
suited on  this  ground.  For  the  same  reason 
that  the  plaintiffs  were  not  bound  to  receive 
the  cotton  after  June  1,  the  defendants  were 
not  obligated  to  deliver  it  after  that  day.  •  The 
evidence  upon  that  subject,  therefore,  was  prop- 
erly excluded. 

Mr.  H.  Ketchum,  in  reply.  The  sale  was 
absolute.  The  cotton  was  identified  and  spe- 
cifically sold,  to  wit  :  500  bales  purchased  for 
the  defendants  at  Huntsville.  Had  it  been  lost 
on  its  passage  from  N.  O.,  it  is  admitted  that 
the  defendants  would  have  been  obliged  to  have 
borne  the  loss;  but  this  would  have  been  as  a 
consequence  of  the  contract,  and  not  because 
they  remained  owners.  Having  agreed  to  de- 
liver it  at  N.  Y. ,  they  became  their  own  insur- 
ers. This  is  according  to  the  course  of  trade. 
The  agreement  was  positive  that  the  cotton 
should  be  delivered  by  June  1,  and  sooner,  if 
it  arrived  before  that  day.  Such  must  be  the 
construction  of  the  contract,  and  not  as  con- 
tended for  on  the  other  side,  that  there  was  no 
obligation  on  the  defendants  unless  the  cotton 
actually  arrived  before  that  day,  or  the  grossest 
folly  is  imputable  to  the  plaintiffs.  The  plaint- 
iffs were  bound  to  pay,  and  the  defendants 
should  be  holden  to  deliver.  The  stipulation 
that  the  cotton  should  be  weighed,  did  not 
render  the  contract  executory,  the  sale  being 
of  a  specific  article;  the  weighing  was  provided 
for,  solely  to  ascertain  the  quantity,  and  is  not 
such  a  circumstance  as  prevents  the  passing  of 
the  property.  4  Taunt.,  643.  The  plaintiffs 
might  have  claimed  the  cotton  at  N.  O.,  and 
waived  the  delivery  at  N.  Y.,  the  stipulation 
that  it  should  be  delivered  there  being  entirely 
for  their  benefit.  A  subsequent  sale,  by  the  de- 
fendants, would  have  been  void.  The  plaint- 
iffs, therefore,  at  all  events,  were  entitled  to  re- 
cover for  the  eleven  bales;  and  they  were  en- 
titled to  recover  for  the  non-delivery  of  the 
whole  quantity,  even  upon  the  principles  as- 
sumed by  the  defendants,  for  the  property  be- 
in  their  *possession  at  the  time  of  the  [*  1 1 8 
contract,  and  remaining  under  their  control,  to 
exonerate  themselves  from  liability,  they  ought 
to  have  shown  its  non-arrival  at  N.  Y. 

By  the  Court,  Marcy,  J.  It  was  insisted  on 
the  argument  that  the  contract  declared  on  was 
within  the  Statute  of  Frauds,  and  void  for  not 
being  reduced  to  writing,  and  signed  as  the 
statute  directs.  This  objection  is  not  sustain- 
able. If  the  contract  be  within  the  statute,  it 
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Is  very  clear  that  the  signing  by  the  defend- 
ants is  a  compliance  with  its  requirements. 
Egerton  v.  Matthews,  6  East,  307  ;  Sanderson  v. 
Jackson,  2  Bos.  &  P.,  238. 

The  main  difficulty  in  this  case  is  to  deter- 
mine the  real  character  of  the  contract.  On 
the  one  hand,  it  is  said  to  be  an  actual  and 
unconditional  sale  of  the  cotton,  with  a  war- 
ranty that  it  should  arive  at  the  Port  of  N.  Y. 
by  .June  1,  1825  ;  on  the  other,  that  it  is  an 
agreement  to  sell,  on  condition  that  it  should 
arrive  before  that  time,  It  is  very  clear  that 
if  the  plaintiffs  had  brought  trover  for  the  cot- 
ton, they  could  not  have  sustained  their  action. 
The  cases  of  M' Donald  v.  Hewett,  15  Johns., 
349  ;  Rapelye  v.  Mackie,  6  Cow. ,  250,  and  Shep- 
ley  v.  Dames,  5  Taunt.,  607,  are  decisive  au- 
thorities upon  this  point.  The  contract  was, 
therefore,  executory  and  not  executed.  Some- 
.thing  was  to  be  done  before  the  title  to  the  cot- 
ton passed  from  the  defendants  to  the  plaint- 
iffs. It  was  to  be  brought  to  N.  Y.,  weighed 
there,  and  paid  for  by  the  plaintiffs,  after  mak- 
ing the  deductions  stipulated  in  the  agreement. 
The  defendants  could  retain  the  possession  of 
it,  even  after  it  arrived  in  N.  Y.,  for  the  pur- 
pose of  weighing  it,  and  until  it  was  paid  for 
by  the  plaintiffs.  The  payment  and  delivery 
were  dependent  and  simultaneous  acts.  Ap- 
ply to  this  property  the  test  mentioned  by 
Spencer,  J. ,  in  the  case  of  M' Donald  v.  Hewett, 
who  would  have  been  the  sufferers  if  the  cot- 
ton had  been  lost  on  its  voyage  from  N.  O.  to 
N.  Y.,  or  while  at  the  latter  place,  before  it 
had  been  weighed  ?  Beyond  all  question,  the 
loss  would  have  fallen  on  the  defendants. 
1 19*J  *The  contract  being  executory,  it  is 
important  to  determine  what  was  to  be  done 
by  the  defendants  towards  executing  it ;  be- 
cause it  is  for  not  doing  what  they  had  stipu- 
lated to  do,  or  cause  to  be  done,  that  they  are 
liable,  if  at  all,  to  the  plaintiffs  for  damages. 
If  the  contract  be  executory,  and  such  it  evi- 
dently is,  the  same  interpretation  must  be  given 
to  the  word  "  sold  "  that  was  given  to  it  in  the 
case  of  Boyd  v.  Siffkin,  2  Camp.,  326.  It  means 
"contracted  to  sell."  Giving  it  this  interpre- 
tation, I  understand  the  contract  to  be  an  agree- 
ment on  the  part  of  the  defendants  to  sell  five 
hundred  bales  of  cotton,  purchased  on  their 
account  at  Huntsville,  and  to  deliver  it  on  its 
arrival  at  N.  Y.,  at  any  time  after  making  the 
contract,  and  before  June  1  thereafter.  It 
could  not  be  delivered  until  its  arrival,  and  its 
weight  ascertained.  The  stipulation  by  the 
defendants  to  deliver  it,  cannot  be  considered 
absolute  ;  it  was  conditional,  and  they  are  not 
chargeable  for  the  non-delivery  of  it  until  the 
event  had  happened  which  the  parties  must 
have  expected  to  happen  before  the  delivery, 
viz.:  its  arrival  at  the  Port  of  N.  Y. 

It  was  urged  on  the  argument  that,  by  the 
agreement,  the  defendants  had  stipulated  that 
the  cotton  should  arrive  within  the  period 
specified  in  the  contract.  Such,  I  apprehend, 
was  not  the  object  of  designating  the  time ; 
but,  as  the  fulfillment  of  the  contract,  or,  in 
other  words,  the  actual  transfer  of  the  prop- 
erty contracted  to  be  sold,  depended  upon  the 
arrival  of  the  cotton  at  N.  Y.,  an  event  not 
absolutely  within  the  control  of  either  party, 
and  which  might  never  happen,  the  period  for 
its  delivery,  on  condition  of  its  arrival,  was 
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fixed,  that  the  parties  might  know  how  long 
they  were  to  remain  under  the  stipulations  of 
the  contract.  If  the  cotton  should  not  arrive 
by  June  1,  the  plaintiffs  were  not  bound  to  re- 
ceive and  pay  for  it,  on  the  one  hand  ;  nor  on 
the  other,  were  the  defendants  under  an  obli- 
gation to  deliver  it.  This  appears  to  me  to 
have  been  the  object  of  a  specification  of  time 
in  the  contract. 

Eleven  bales  of  cotton  did  arrive  within  the 
specified  time,  and  the  defendants  refused  to 
deliver  them,  because  the  whole  500  bales  were 
not  received.  Their  views  of  the  contract  in 
this  particular  appear  to  me  to  have  been  cor- 
rect. *The  contract  was  for  500  bales ;  f *  1 2O 
it  was  entire  ;  there  was  no  obligation  on  the 
part  of  the  plaintiffs  to  receive  a  less  quantity 
than  the  whole  and,  consequently,  cone  on  the 
part  of  the  defendants  to  deliver  less  than  the 
whole. 

The  obligation  to  deliver  and  to  receive  must 
be  reciprocal.  This  construction  of  the  con- 
tract was  resisted  on  the  argument,  upon  the 
ground  that  it  imputed  great  folly  to  the  plaint- 
iffs in  becoming  bound  to  receive  the  cotton, 
however  low  it  might  be  depressed  in  price  ; 
while  the  defendants  could  avail  themselves  of 
the  advantage  of  its  improved  value,  by  pre- 
venting its  arrival  within  the  stipulated  time. 
There  is  no  proof  nor  pretense  that  any  act 
was  done  by  the  defendants  to  retard  the  ar- 
rival of  the  cotton.  If  nothing  was  done  to 
control  the  contingent  event  upon  which  the 
delivery  was  to  be  made,  the  benefit  or  loss 
likely  to  result  from  its  happening  was  mutual; 
and  if  anything  was  done  to  control  it,  the 
party  injured  thereby  would  have  a  remedy. 

I  see  no  cause  for  interferring  with  the  de- 
cision of  the  judge  at  the  circuit. 

Motion  to  set  aside  nonsuit  denied. 

Sale  — Executory  Contract— When  Title  Pauses. 
Cited  in— 5  Den..  381 :  52  N.  Y.,  555 ;  89  N.  Y.,  545 ;  19 
Barb.,  427  ;  35  Barb.,  520 ;  44  Barb.,  532 :  48  Barb..  171 ; 
22  How.  Pr.,  88 ;  26  How.  Pr..  393 ;  37  How.  Pr.,  350; 
42  How.  Pr..  450 ;  17  Abb.  Pr.,  299 ;  6  Abb.  N.  8.,  372 : 
3  Duer,  233,  317 ;  2  Rob.,  23, 345 ;  4  Rob.,  32 ;  1  Sweeny, 
194 ;  33  Super.,  478  ;  36  N.  J.  L.,  154 ;  42  Am.  Rep..  798 
(9  Or.,  66). 

Statute  of  Frauds.  Cited  in-4N.  Y.,  124;  5N.  Y.. 
246;  24  N.  Y..  59;  42  N.  Y.,  511:  39  Barb.,  622;  30 
How.  Pr.,  430 ;  1  Am.  Rep.,  589  (42  N.  Y.,  511). 


THE  PEOPLE  v.  WALBRIDGE. 

Attorneys  and  Counselors — Construction  of  "Act 
to  Prevent  Abuses  in  the  Practice  of  the  Law." 

By  the  "  Act  to  Prevent  Abuses  in  the  Practice  of 
the  Law,"  Stat.,  Vol.  IV.,  278  c,  attorneys  and  coun- 
selors at  law  are  prohibited  from  the  purchase  or 
receiving  of  any  promissory  note,  &c.,  except  in 
payment  for  estate  real  or  personal  sold,  for  serv- 
ices rendered,  for  a  debt  antecedently  contracted, 
or  for  the  purpose  of  making  remittance,  although 
such  note,  &c.,  be  not  purchased  for  collection,  or 
for  the  purpose  of  bringing  suit  thereon. 


Citations-6  Cow.,  512;  1  R.  L.,  417; 
107,  sec.  4. 


90,  ch. 


CASE  brought  up  from  the  Rensselaer  Oyer 
and  Terrniner  for  the  advice  of  this  court. 
The  defendant  was  indicted,  for  that  Apr.  20, 
1824,  he  did  buy  of  one  J.  B.  Souza  a  certain 
promissory  note,  bearing  date  Apr.  14,  1834, 
made  by  one  William  McMurry,  for  the  sum 
of  $125.50,  payable  to  A.  V.  Adriance  or  order 
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in  ninety  days,  indorsed  by  the  payee  to  Souza, 
who  was  the  holder  and  proprietor  thereof 
until  the  purchase  thereof  by  the  defendant, 
for  a  good  and  valuable  consideration  ;  he,  the 
said  defendant,  at  the  time  of  such  purchase, 
being  an  attorney  and  counselor  of  this  court, 
and  of  the  Court  of  C.  P.  of  the  County  of 
Rensselaer  ;  and  that  the  defendant  did  not 
121*]  buy  *or  receive  the  said  note  in  pay- 
ment for  any  estate  real  or  personal,  or  for  any 
services  actually  rendered,  or  for  any  debt  an- 
tecedently contracted,  or  for  any  purpose  of 
remittance,  without  any  intent  to  violate  or 
evade  the  Act  of  the  Legislature  of  the  State  of 
N.  Y.,  entitled,  "An  Act  to  Prevent  Abuses 
in  the  Practice  of  the  Law,  and  to  Regulate 
Costs  in  Certain  Cases,"  passed  Apr.  21, 1818. ' 
The  defendant  was  also  charged,  in  other 
counts  of  the  same  indictment,  with  having 
bought  four  other  promissory  notes  given  by 
the  said  William  McMurray,  viz. :  one  to  Pru- 
dence Barton  for  $42.60,  another  to  A.V.  Adri- 
ance  for  $125.50,  a  third  to  E.  Goss  for  $31.20, 
and  a  fourth  to  C.  Fairbanks  for  a  sum  of  mon- 
eyjto  the  jurors  unknown.  The  same  averments 
were  made  substantially  as  in  the  first  count 
of  the  indictment.  The  defendant  pleaded  not 
guilty,  and  a  trial  was  had  at  the  Rensselaer 
Oyer  and  Terminer,  in  June,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js., 
and  David  Buel,  Jr.,  and  Herman  Knicker- 
backer,  Esquires,  Judges  of  the  County  Courts 
of  that  county. 

1 22*]  *On  the  trial  of  the  cause,  the  mak- 
ing of  the  note  set  forth  in  the  first  count  of 
the  indictment,  and  the  indorsement  of  the 
same  by  the  payee  to  Souza,  were  proved. 
Souza  testified  that  he,  in  Apr.,  1824,  called 
on  the  defendant  and  requested  him  to  pur- 
chase the  note  ;  that  the  defendant,  on  inspect- 
ing the  note,  observed  that  McMurray  was  a 
long  winded  fellow,  and  Adriance  he  consid- 
ered insolvent ;  but  that  if  witness  would  de- 
duct $10,  and  indorse  the  note,  he  would  let 
him  have  the  money ;  that  witness  did  indorse 


1.— The  1st  section  of  the  Act  Is  in  these  words : 
"  Be  it  enacted,  &c.  That  no  attorney  or  counsel- 
or at  law  of  any  court  of  record  in  this  State,  shall 
directly  or  indirectly  buy,  or  be  in  any  way  or  man- 
ner interested  in  buying  any  bond,  bill,  promissory 
note,  bill  of  exchange,  book  debt  or  other  chose  in 
action :  nor  shall  any  such  attorney  or  counselor, 
by  himself,  or  by  or  in  the  name  of  any  other  per- 
son, either  before  or  after  suit  brought,  lend  or  ad- 
vance, or  agree  to  lend  or  advance,  or  procure  to 
be  lent  or  advanced,  any  money  to  any  person,  in 
consideration  of,  or  as  an  inducement  to  the  plac- 
ing or  having  placed  in  the  bands  of  such  attorney 
or  counselor,  or  in  the  hands  of  any  other  person, 
any  debt,  demand  or  chose  in  action  against  any 
other  person  for  collection  ;  and  every  such  attor- 
ney or  counselor  offending  in  the  premises  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  on  con- 
viction thereof,  shall  be  struck  from  the  roll  of  at- 
torneys and  counselors,  or  both,  as  the  case  may 
be,  in  the  several  courts  wherein  he  is  licensed ;  and 
shall,  moreover,  be  subject  to  fine  and  imprison- 
ment, or  either,  as  the  court  before  which  such  con- 
viction shall  be  had,  shall  in  their  discretion  think 
proper  and  adjudge :  provided  always,  that  nothing 
herein  contained  shall  be  construed  to  prohibit  the 
receiving  in  payment,  by  any  attorney  or  counsel- 
or, any  bond,  bill,  promissory  note,  bill  of  ex- 
change, book  debt,  or  other  chose  in  action,  for 
estate  real  or  personal,  or  for  services  actually  ren- 
dered, or  for  a  debt  antecedently  contracted,  or 
from  buying  or  receiving  any  bill  of  exchange, 
draft  or  other  chose  in  action,  for  the  purpose  of 
remittance,  and  without  any  intent  to  evade  or  vio- 
late this  Act." 
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the  note,  received  $115.50,  and  left  the  note 
with  the  defendant.  On  his  cross-examination, 
he  stated  that  the  defendant  said,  at  the  time, 
he  would  not  buy  the  note,  but  that  if  witness 
would  indorse  it  and  discount  $10,  he  would 
let  him  have  the  money  ;  that  if  paid  when  it 
became  due,  well ;  if  not,  he  should  look  to 
witness.  The  witness  further  testified  that  the 
note,  when  due,  was  protested,  and  he  received 
notice  of  non-payment  from  the  defendant, 
whom  he  directed  to  prosecute  the  maker  of 
the  note  for  the  benefit  of  witness. 

The  purchase  of  the  note  given  by  McMur- 
ray to  P.  Barton  for  $42.60  was  proved.  The 
note  to  Goss  for  $31,  and  the  note  to  Fairbanks 
(proved  to  be  for  about  $23)  were  shown  to 
have  been  in  the  hands  of  the  defendant,  who 
was  a  justice  of  the  peace,  and  told  McMurray 
that  one  McCullough  had  left  them  with  him, 
the  defendant,  for  collection,  and  had  taken 
out  two  summonses  against  him  (McMurray). 
After  some  negotiation  between  defendant  and 
McMurray,  the  latter  gave  the  defendant  his 
note  for  $87,  which  sum  was  composed  of  the 
said  two  notes  and  several  demands  which  the 
defendant  had  against  him.  It  was  admitted, 
that  Apr.  1,  1824,  the  defendant  was,  and  at 
the  time  of  the  trial  continued  to  be  an  attor- 
ney and  counselor  of  this  court,  and  of  the 
Rensselaer  C.  P. 

The  counsel  for  the  defendant  urged  that 
the  evidence  was  not  sufficient  to  warrant  a 
conviction,  because,  1.  The  note  received  by 
defendant  from  Souza  was  not  due  at  the  time 
of  its  delivery  to  the  defendant ;  2.  It  was  left 
as  a  pledge  to  secure  the  money  loaned  to 
Souza  ;  and  3.  The  three  other  notes  were  sev- 
erally under  $50.  The  court  overruled  these 
objections,  and  charged  the  jury  that,  in  their 
opinion,  if  the  *defendant  actually  pur-  f*123 
chased  the  note  of  $125,  it  was  immaterial 
whether  the  purchase  was  made  before  or  after 
it  became  due ;  that  it  was  their  province  to  de- 
termine whether  he  purchased  the  same  or  re- 
ceived it  as  a  pledge ;  that  to  convict  the  de- 
fendant, the  jury  must  be  satisfied  that  the  de- 
fendant directly  or  indirectly  bought  the  note ; 
that  if  satisfied  of  such  purchase,  the  defend- 
ant, to  justifiy  himself,  was  bound  to  show  that 
in  making  the  purchase  he  came  within  the 
words  or  spirit  of  the  proviso  of  the  Act  under 
which  he  was  indicted.  As  to  the  other  three 
notes,  the  court  told  the  jury  that,  in  their 
opinion,  the  fact  of  the  notes  being  severally 
for  less  than  $50,  furnished  no  defense  ;  but 
that  it  was  for  the  jury  to  determine,  both  as 
as  to  the  construction  to  be  given  to  the  Act, 
and  whether  or  no  the  defendant,  in  the  pur- 
chase of  the  said  notes  or  either  of  them,  came 
within  the  spirit  of  the  proviso  of  the  Act. 
The  jury  found  the  defendant  guilty,  and  the 
Oyer  and  Terminer  suspended  judgment  until 
the  advice  of  this  court  could  be  obtained. 

Mr.  H.  P.  Hunt,  for  defendant.  The  ob- 
ject of  the  statute  under  which  the  defendant 
is  sought  to  be  convicted  is,  to  prevent  the 
purchase  by  attorneys  of  notes,  &c.,  with  the 
intent  to  commence  suits  thereon.  The  Act 
of  1818,  Stat.,  Vol.  IV.,  p.  278,  referred  to  in 
the  indictment,  creates  no  new  offense.  The 
general  "Act  Concerning  Counselors,  Attor- 
neys and  Solicitors,"  passed  in  1813,  1  R.  L., 
417,  sec.  7,  had  already  declared  it  a  misde- 
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meaner  for  an  attorney  to  purchase  a  note,  &c. , 
with  the  intent  to  sue  ;  and  the  sole  object  of 
the  Act  of  1818  was  to  obviate  objections  as  to 
proof,  which,  under  the  former  Act,  was  nec- 
essary, and  yet  difficult  to  be  produced.  The 
public  prosecutor  was  bound  to  aver  and  prove 
the  intent  with  which  the  purchase  was  made. 
By  the  Act  of  1818,  the  burden  of  proof  is  cast 
on  the  accused.  In  1  Cow.,  458,  Mi:  Justice 
Sutherland,  in  speaking  of  these  statutes,  says 
thev  are  inpari  materia,  and  thus  supports  the 
construction  we  contend  for.  Unless  we  are 
right,  an  attorney  cannot  pay  the  debt  of  his 
father  and  retain  the  security,  without  sub- 
jecting himself  to  the  danger  of  being  struck 
from  the  roll.  The  2d  section  of  the  Act  of 
1818  shows  the  intent  of  the  Legislature  in  the 
124*]  1st  section,  under  *which  this  prosecu- 
tion is  had.  By  the  2d  section,  a  defendant 
sued  on  a  note,  &c. ,  is  allowed  to  plead  that 
the  note,  &c. ,  was  bought  or  received  for  pros- 
ecution, contrary  to  the  provisions  of  the  Act; 
and  on  proving  the  fact,  is  entitled  to  demand 
a  nonsuit.  It  has  been  supposed  that  because 
the  Act  of  1820,  Stat.,  Vol.  V.,  p.  141  b,  ex- 
tending the  prohibition  to  the  purchase  of 
notes,  &c.,  to  justices  of  the  peace,  forbids 
such  purchase,  ' '  for  the  purpose  of  commenc- 
ing any  action  thereon,"  that  such  Act  is  a 
legislative  exposition  of  the  Act  of  1818 ;  that 
in  one  case  the  illegality  is  made  to  consist  in 
the  intent ;  in  the  other,  in  the  simple  fact  of 
purchase.  It  is  denied  that  this  is  a  fair  de- 
duction. On  the  contrary,  we  contend  that  the 
Act  of  1820  has  explicitly  declared  what  we  say 
is  the  spirit  of  the  Act  of  1818.  If  this  view 
of  the  Act  be  correct,  then  there  is  no  offense 
charged  in  the  indictment ;  for  there  is  no  al- 
legation that  the  notes  were  bought  with  the 
intent  to  sue,  and  the  jury  were  misdirected 
when  told  that  unless  the  defendant  brought 
himself  within  the  proviso  of  the  Act  he  must 
be  convicted.  The  Legislature,  in  the  Revised 
Statutes,  Vol.  I.,  p.  288,  in  re-enacting  the  Law 
of  1818,  have  made  the  off  ense  to  consist  in  the 
purchase  of  a  note,  &c.,  with  the  intent  of 
bringing  a  suit  thereon. 

In  indictments  for  offenses  created  by  stat- 
ute, it  is  not  enough  merely  to  pursue  the  de- 
scription of  offense  in  the  words  of  the  Act. 
It  should  be  alleged  that  an  offense  against  the 
public  has  been  committed.  Thus,  in  this  case 
it  should  have  been  averred  not  only  that  a 
note  was  bought,  but  that  it  was  bought  with 
the  intent  to  commence  a  suit  upon  it,  to  the 
injury  of  the  citizen  by  the  unnecessary  com- 
mencement of  a  suit,  the  unjust  accumulation 
of  costs,  &c.  1  Chit.  Crim.  Law  276;  Hawk., 
bk.  2,  ch.  25,  sec.  99  ;  2  T.  R,  581,  opinion  of 
Buller,  J.,  and  3  T.  R.,  98. 

Mr.  J.  Pierson,  Dist.  Att'y  of  Rensselaer 
Co.  The  question  now  argued  was  not  raised 
at  the  trial.  Indeed  it  could  not  have  been 
heard,  as  the  indictment  was  originally  de 
murred  to  for  the  want  of  an  averment  that  the 
notes  were  bought  with  the  intent  to  be  sued, 
125*]  overruled  by  the  Oyer  and  *Terminer, 
and  their  decision  supported  by  this  court.  6 
Cow.,  512.  The  questions  presented  at  the 
trial  were,  that  one  note,  when  purchased,  was 
not  due,  and  that  it  was  taken  as  a  pledge  ;  and 
that  as  to  the  other  notes,  being  for  amounts 
less  than  $50,  and  thus  not  the  subjects  of  suits 
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on  which  costs  could  be  made,  they  were  not 
of  that  description  which  attorneys  were  pro- 
hibited from  purchasing.  [The  district  attor- 
ney here  entered  into  an  argument,  and  cited 
a  number  of  cases  in  support  thereof,  in  op- 
position to  the  objections  raised  at  the  trial  ; 
but,  as  the  decision  of  the  court  is  made  upon 
the  principal  question  raised  on  the  argument 
here,  it  is  deemed  unnecessary  to  present  a 
view  of  this  part  of  the  argument  of  the  pub- 
lic attorney.  J 

As  to  the  necessity  of  the  averment  and  proof 
of  the  intent  with  which  the  purchase  was 
made.  The  statute  requires  no  such  averment 
or  proof.  The  Act  of  1813  did  require  it,  and 
therefore  the  Act  of  1818  was  passed.  The  dif- 
ficulty of  proving  the  intent,  induced  the  Leg- 
islature to  declare  the  the  mere  act  of  purchas- 
ing a  note,  &c. ,  by  an  attorney,  except  in  the 
cases  specified  in  the  proviso,  the  offense.  Can 
it  be,  when  the  Legislature  have  specified  the 
cases  in  which  only  it  shall  be  lawful  for  an 
attorney  to  receive  a  note,  &c.,  that  the  Act 
may  be  evaded  by  an  objection  that  the  indict- 
ment does  not  contain  an  averment  which  the 
statute  does  not  render  necessary.  If  such 
averment  be  required,  the  Act  of  1818  is  nuga- 
tory, and  the  law  remains  as  it  was  under  the 
Act  of  1813.  The  indictment,  setting  forth 
the  offense  in  the  words  of  the  statute  and 
specifying  with  all  possible  precision  the  trans- 
action charged  to  be  a  violation  of  the  Act,  is 
sufficient. 

Mr.  A.  Van  Vechten,  in  reply.  To  pre- 
vent abuses  in  the  practice  of  the  law,  is  the 
title  of  the  Act  under  which  this  prosecution 
is  had.  The  object  of  the  Legislature  was 
to  deter  attorneys  and  counselors,  in  the  prac- 
tice of  the  law,  availing  themselves  of  their  sit- 
uation to  accumulate  costs  at  the  expense  of 
poor  and  unfortunate  debtors,  from  the  pur- 
chase of  notes,  &c.,  with  the  intent  to  com- 
mence suits  thereon.  The  statute  was  passed 
to  prevent  abuses  in  the  practice  of  the  law,  as 
connected  *with  the  purchase  of  notes,  [*  1 26 
procured  for  the  increase  of  such  practice,  to 
the  emolument  of  the  attorney,  and  to  the  det- 
riment of  the  citizen,  and  it  imposes  the  se- 
verest penalties  on  attorneys  for  doing  an  act  so 
derogatory  to  their  profession,  and  so  injuri- 
ous to  the  public.  This  is  the  offense  aimed 
at  by  the  statute.  From  the  mere  buying  of  a 
note,  no  abuse  in  the  practice  of  the  law  could 
arise.  The  buying  of  a  note  is  not  the  prac- 
tice or  the  law;  for  if  so.  every  broker  would 
be  a  practitioner  of  the  law.  The  statute  was 
not  meant  to  prohibit  a  benevolent  act,  as  the 
paying  of  a  note  of  a  friend  and  retaining  the 
security;  or  an  entirely  innocent  act,  as  the 
buying  of  a  note  and  locking  it  in  a  desk  until 
paid;  or  a  speculation  in  the  publio  stocks, 
should  an  attorney  be  so  fortunate  as  to  have 
some  surplus  funds.  Stock  is  a  chose  in  ac- 
tion, and  the  purchase  of  it  is  equally  pro- 
hibited with  the  purchase  of  a  note.  It  is  the 
malum  am'mum  which  the  law  regards;  it  is 
the  intent  with  which  the  purchase  is  made 
which  characterizes  the  act.  To  state  in  an 
indictment  that  an  attorney  has  bought  a 
promissory  note,  does  not  show  that  he  has 
committed  a  crime,  or  violated  a  statute,  un- 
less it  be  averred  that  the  intent  or  object  of 
the  statute  has  been  violated;  and  if  the  off  ense 
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consists  in  the  intent  to  violate  the  object  and 
spirit  of  the  Act.such  intent  must  be  expressly 
averred  and  proved.  If  a  contrary  construc- 
tion is  to  prevail,  every  person  who  has  ever 
been  admitted  as  an  attorney  or  counselor  of 
this  court,  although  he  has  retired  from  the 
practice  of  the  law  for  years,  is  prohibited, un- 
der any  circumstances, from  purchasing  a  note, 
&c.,  although  such  purchase  is  entirely  dis- 
connected with  the  practice  of  the  law,  to  pre- 
vent abuses  in  the  practice  of  which,  the  stat- 
ute was  passed,  and  for  no  other  purpose. 
The  2d  section  of  the  Act,  which  destroys  the 
right  to  recover  on  a  note  bought  for  prosecu- 
tion, shows  the  intention  of  the  Legislature, 
and  the  proviso  to  the  1st  section,  which  looks 
to  the  intent,  corroborates  our  construction, 
that  it  is  the  intent  alone  which  renders  the 
purchase  unlawful. 

127*]  *The  Act  of  1818  is  broader  in  its 
terms  than  the  Act  of  1813,  and  was  intended 
to  prevent  evasions  of  the  Act  first  passed, but 
it  creates  no  new  offense.  The  purchase  of  a 
note,  &c.,  with  the  intent  to  sue,  is  the  evil 
intended  to  be  remedied  by  both  Acts;  both 
relate  to  the  same  object,  and  are,  therefore.in 
part  materia.  The  principle  of  the  Acts  of 
1813  and  1818  was  extended  to  justices  of  the 
peace,  by  the  subsequent  statute,  passed  in 
1820.  That  Act  clearly  expresses,  that  the  evil 
intended  to  be  remedied,  was  the  purchase 
with  the  intent  to  sue.  The  Oyer  and  Terminer 
erred  in  instructing  the  jury  that  it  was  their 
province  to  give  a  construction  to  the  Act ;  it 
is  the  duty  of  a  court,  and  not  of  a  jury.to  put 
a  construction  upon  a  statute. 

By  the  Court,  Savage,  Ch.  J.  This  case 
came  before  us  heretofore  on  a  demurrer  to 
the  indictment.  6  Cow.,  512.  We  then  con- 
sidered the  indictment  good,  and  it  was  car- 
ried down  to  the  Oyer  and  Terminer  for  trial ; 
the  jury  have  passed  on  the  fact  of  the  pur- 
chase of  the  note,  charged  in  the  first  count. 
The  question  is  again  presented,  whether  the 
indictment  charges  any  offense  punishable  by 
law. 

The  substance  of  the  1st  section  of  the  Act, 
rejecting  superfluous  verbiage,  is,  that  no  at- 
torney or  counselor  shall  buy  any  bond,  bill, 
promissory  note,  bill  of  exchange,  book  debt 
or  other  chose  in  action ;  nor  shall  any  such 
attorney  or  counselor,  directly  or  indirectly, 
lend  or  advance  any  money  to  any  person  as 
an  inducement  to  the  placing  in  the  hands 
of  such  attorney  or  counselor  any  debt,  de- 
mand or  chose  in  action  against  any  other 
person  for  collection;  then  follows  the  pen- 
alty and  the  proviso,  which  is,  that  it  is  not 
intended  to  prohibit  the  receiving  in  pay- 
ment by  any  attorney  or  counselor,  any  bond, 
&c.,  for  estate,  real  or  personal,or  for  services 
actually  rendered,  or  for  a  debt  antecedently 
contracted,  or  from  buying  or  receiving  any 
bill  of  exchange,  draft,  or  other  chose  in  ac- 
tion, for  the  purpose  of  remittance,  or  without 
any  intent  to  evade  or  violate  this  Act.  As  I 
read  the  Act  it  creates  two  offenses — first,  the 
act  of  purchasing  a  note  by  an  attorney  or 
1 28*]  counselor  is  prohibited ;  secondly,  *the 
procuring  a  note,  by  loan  of  money,  for  the 
purpose  of  collection.  It  is  contended  that  the 
words  "for  collection,"  in  the  statute,  relate 
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to  all  which  precedes  them,  and  that  of  course 
the  purchase  is  not  prohibited,  unless  made 
for  collection;  but  from  the  manner  in  which 
the  sentence  is  framed,  it  seems  to  me  the 
words  "for  collection"  relate  only  to  the  mem- 
ber of  the  sentence  in  which  they  are  found, 
and  not  to  the  first  member  and.consequently, 
the  first  member  contains  an  absolute  prohibi- 
tion, without  reference  to  the  intent  or  object 
of  the  purchase.  This  construction  seems  to 
me  to  be  confirmed  by  the  proviso.  If  no  of- 
fense was  created  unless  the  purchase  was 
made  for  the  purpose  of  collection,  it  was 
surely  useless,  at  least,  to  state  in  the  proviso 
that  there  were  four  objects  for  which  an  at- 
torney or  counselor  might  lawfully  purchase  a 
note.  If  he  was  at  liberty  to  purchase  for  any 
purpose  except  for  collection,  why  specify 
only  four  instances  in  which  he  was  not  pro- 
hibited from  purchasing.  The  introduction 
of  the  proviso  proves,  to  my  mind,  that  the 
Legislature  supposed  that  without  it  no  note 
could  be  purchased  by  an  attorney  or  coun- 
selor for  remittance,  or  received  in  payment 
for  property  sold,  or  for  services  rendered,  or 
for  an  antecedent  debt  and,  of  course,  they 
must  have  intended  the  first  paragraph  of  the 
1st  section  as  a  total  prohibition. 

As  long  since  as  1807  the  Legislature  con- 
sidered the  purchasing  of  notes  for  collection 
an  evil  requiring  their  interposition;  and  they 
then,  sess.  30,  ch.  107,  sec.  4,  enacted,  "That 
if  any  attorney  of  the  Supreme  Court,  or  of 
any  Court  of  Common  Pleas,  shall  purchase 
or  receive,  by  way  of  pledge  or  security  for 
money  lent,  any  bond,  note  or  other  writing, 
with  intent  to  commence  a  suit  thereon,  and 
shall  commence  such  suit  accordingly,  every 
such  attorney  shall  be  deemed  guilty  of  a 
misdemeanor."  This  section  was  re-enacted 
in  the  same  words  in  the  7th  section  of  the 
Act  Concerning  Counselors,  Attorneys  and 
Solicitors,  in  the  revision  of  1813,  1  R.  L., 
417,  and  so  the  law  remained  until  1818,  when 
the  statute  now  under  consideration  was  passed . 
The  object  of  the  Legislature,  undoubtedly, 
was  to  prevent  the  officers  of  courts  from  pur- 
chasing notes,  or  loaning  money  upon  them, 
for  *the  purpose  of  prosecution.  The  [*  129 
intent,  under  the  former  law,  was  to  be  shown 
by  a  suit  actually  commenced.  Probably  the 
Legislature  was  of  opinion  that  in  that  way 
they  could  never  strike  at  the  root  of  the  evil. 
It  is  certain,  however,  they  intended  something 
different  from  the  former  statute,  and  some- 
thing more  restrictive.  Had  they  intended  only 
to  prohibit  an  attorney  from  purchasing  a  note 
for  collection,  it  was  very  easy  to  say  so.  But 
they  evidently,  to  my  mind,  intended  to  relieve 
the  public  prosecutor  from  any  trouble  in  prov- 
ing the  intent  with  which  the  purchase  was 
made.  The  purchase  is  to  be  of  itself  evidence 
of  the  intent;  and  the  attorney  shall  be  pun- 
ished severely  for  the  act,  unless  he  disproves 
the  wicked  intent,  by  showing  one  of  four 
things,  viz.:  a  receiving  the  note  for  property 
sold;  for  services  rendered;  for  an  antecedent 
debt;  or  for  the  purpose  of  remittance,  and 
without  any  intent  to  evade  or  violate  the  Act: 
that  is,  as  I  understand  it,  every  other  mode  bj 
which  an  attorney  gets  a  note  into  his  posses- 
sion as  owner  is  a  violation  of  the  Act. 

It  is  contended,  if  such  is  the  true  construc- 
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tion  of  the  Act.  that  it  is  oppressive  and  uncon- 
stitutional. There  is  nothing  in  the  Constitution 
to  prohibit  the  Legislature  from  imposing  re- 
strictions upon  certain  classes  of  citizens.  The 
Constitution  itself  has  set  the  example  by  pro- 
hibiting certain  persons  from  holding  any  civil 
office,  as  being  incompatible  with  the  duties  of 
their  professions.  The  Legislature,  no  doubt, 
thought  it  derogatory  to  the  character  of  an 
attorney  or  counselor  to  be  soliciting  or  pur- 
chasing business,  and  thereby  causing  distress 
in  the  community  by  numberless  unnecessary 
prosecutions;  and  they  said  (and  properly  so, 
in  my  judgment)  that  no  man  who  is  capable 
of  resorting  to  such  expedients  shall  hold  the 
office  of  attorney  or  counselor  in  this  State. 
They  judged  correctly,  also,  in  concluding 
that  to  remedy  the  evil  there  must  be  no 
difficulty  about  proving  the  intent.  They,  no 
doubt,  asked,  for  what  purpose  does  an  attor- 
ney buy  a  note  unless  for  prosecution?  And 
answered  by  saying,  he  buys  it  for  no  other 
purpose,  unless  he  brings  himself  within  the 
-exceptions  contained  in  the  proviso.  They,  ac- 
13O*]  cordingly,  *went  the  whole  length  of 
absolute  prohibition,  except  in  the  specified 
cases. 

I  am,  therefore,  of  opinion  that  the  Court  of 
Oyer  and  Terminer  be  advised  to  render  judgment 
against  the  defendant  upon  the  conviction. 

8.  C.  ante,  6  Cow.,  512. 

Cited  in— 19  Wend.,  565 ;  2  Keyes,  116 ;  3  Abb.  App. 
Dec.,  160;  5  Barb..  110  ;  9  Barb.,  301. 


THE  FRANKLIN  FIRE  INSURANCE 
COMPANY 

T.W.  JENKINS  AND  THREE  OTHERS. 

Directors  of  Moneyed  Institution,  Liable,  in  Ac- 
tion on  the  Case,  for  Improperly  Obtaining  or 
Disposing  of  Funds,  of  Company — Only  Lia- 
ble Jointly  when  Act  is  by  Majority — Pleading. 

The  directors  of  a  moneyed  institution  are  respon- 
sible, in  an  action  on  the  case,  for  improperly  ob- 
taining' and  disposing:  of  the  funds  or  property  of 
the  Company. 

They  are  liable,  however,  only  individually  and 
severally,  and  not  Jointly  as  directors,  unless  the 
act  complained  of  be  done  by  a  majority  of  the 
Board  of  Directors,  when  by  the  Act  of  Incorpora- 
tion of  the  Company,  a  majority  only  is  competent 
to  the  transaction  of  the  business  of  the  company. 

When  a  board  of  directors  consists  of  sixteen,  a 
joint  action  against  four  of  the  number  for  an  act 
done  as  directors,  cannot  be  maintained. 

A  general  charge  in  a  declaration.that  the  defend- 
ants as  Directors  of  an  Insurance  Company,  loaned 
the  funds  of  the  Company  upon  inadequate  securi- 
ty, knowing  such  security  to  be  insufficient,  without 
any  specification  of  time,  persons  or  circumstances 
is  insufficient ;  and  a  demurrer  for  this  cause  will  be 
sustained. 

The  declaration  will  also  be  adjudged  bad,  if  the 
grievances  complained  of  are  alleged  to  have  been 
committed  in  part  by  the  want  of  care  and  atten- 
tion, and  in  part  by  the  corrupt  and  willful  misman- 
agement of  the  defendants. 

It  seems,  that  in  a  declaration,  charging  directors 
with  having  squandered  the  funds  of  a  moneyed  in- 
.stitution.  it  should  be  averred  of  what  the  funds, 
credits  and  effects  of  the  Company  consisted. 

Citations-4  Stat.  ch.,  94;  1  Chit.  PI.,  355;  2  Chit.  PI. 
271,  276  &  notes ;  1  T.  R.,  33 ;  7  Cow.,  500,  n. 

DEMURRER  to  declaration.  The  declaration 
is  in  case,  by  the  directors  of  an  insurance 
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company  against  their  predecessors  for  mal- 
feasance in  their  office  of  directors,  and  con- 
tains two  counts.  In  the  first  count  it  is  stated 
that,  the  plaintiffs,  Jan.  10,  1826,  and  from 
thence  until  the  time  of  the  grievances  after  men- 
tioned, were  lawfully  possessed  of  and  entitled 
to  a  large  amount  of  funds,  credits  and  effects 
of  great  value,  to  wit:  of  the  value  of  $500,000 
as  and  for  the  capital  stock  of  the  plaintiffs,  as 
a  body  corporate  and  politic,  duly  created ; 
that  on  the  day  aforesaid  the  defendants  were 
duly  elected  directors  of  the  said  body  corporate, 
for  the  space  of  one  year  thence  next  ensuing, 
and  until  others  should  be  elected  in  their  places 
as  such  directors;  that  the  defendants  accepted 
the  office  of  directors  and  assumed  upon  them- 
selves the  duties  thereof,  and  continued  and 
acted  as  such  until  and  at  the  time  of  com- 
mitting the  grievances,  &c.,  and  although  it 
became,  and  was  the  duty  of  the  said  defend- 
ants respectively,  as  such  directors,  to  take  and 
use  all  reasonable  and  proper  care,  diligence 
and  attention,  in  and  about  the  preservation, 
custody  and  safe  investment  *of  the  [*131 
said  funds,  credits  and  effects  of  the  plaintiffs, 
and  to  invest  the  same  in  such  manner  and  in 
such  securities  as  they  should  deem  most  con- 
ducive to  the  welfare  of  the  plaintiffs  and  the 
owners  and  proprietors  of  the  capital  stock  of 
the  plaintiffs  as  such  body  corporate  and  poli- 
tic; yet  the  said  defendants,  severally,  totally 
disregarding  their  said  duty,  and  contriving, 
and  fraudulently  and  willfully  intending  to  in- 
jure the  plaintiffs  while  they,  the  said  defend- 
ants, severally,  were  and  acted  as  such  direc- 
tors as  aforesaid,  and  had  the  care,  custody 
and  control  of  the  said  funds,  credits  and  ef- 
fects, to  wit:  on  the  day  and  year  aforesaid, 
and  on  divers  subsequent  days  and  times,  to 
wit:  at,  &c.,  took  so  little  and  such  bad  care 
in  and  about  the  preservation  and  safe  invest- 
ment of  the  said  funds,  credits  and  effects  of 
the  said  plaintiffs,  that  by  and  through  the 
carelesness,  negligence  and  corrupt  and  will- 
ful mismanagement  of  the  said  defendants,  as 
such  directors,  in  loaning  the  said  moneys, 
credits  and  effects  upon  securities  which  they 
at  the  time  well  knew  to  be  insufficient  and 
inadequate  for  that  purpose,  the  said  funds, 
credits  and  effects  then  and  there  became  and 
were  greatly  wasted,  impaired,  dissipated  and 
finally  lost  to  the  said  plaintiffs,  to  wit:  on, 
&c.,  at,  &c.  The  second  count  is  substantially 
the  same  as  the  first,  with  the  exception  that  in 
addition  to  charging  the  defendants  with  fraud- 
ulent and  willful  misconduct.they  are  charged 
with  having  acted  corruptly,  and  with  a  view 
to  their  private  benefit  and  advantage  :  and 
that  there  is  no  specification  of  the  manner  in 
which  the  funds  of  the  plaintiffs  were  wasted 
and  lost. 

The  defendants  demurred,  and  for  causes  of 
demurrer  assigned  the  following  :  1.  That  a 
joint  action  cannot  be  sustained,  the  griev- 
ances complained  of  being  alleged  to  have  been 
committed  by  the  defendants  severally  ;  2. 
That  it  is  not  alleged  of  what  the  funds,  cred- 
its and  effects  of  the  plaintiffs  consisted,  of 
which  the  defendants  are  charged  to  have  had 
the  care,  custody  and  control;  8.  That  it  is  not 
alleged  how,  or  in  what  manner,  the  funds  be- 
came wasted  and  lost ;  and  4.  That  the  griev- 
ances complied  of  are  alleged  to  have  been 
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committed  in  part  by  the  want  of  care,  and  in 
132*]  part  by  *corrupt  and  willful  misman- 
agement.which  is  double,  repugnant,  &c.  The 
plaintiffs  joined  in  demurrer. 

Mr.  W.  Slosson,  in  support  of  the  demur- 
er. There  is  no  averment  that  any  funds  came 
to  the  hands  of  the  defendants.  The  declara- 
tion sets  forth  no  special  matter  from  which 
the  duty  would  arise,  with  the  neglect  of  which 
the  defendants  are  charged.  It  is  not  enough 
to  allege  that  the  defendants  were  directors  of 
the  Company  ;  every  fact  requisite  to  enable 
the  court  to  judge  whether  there  has  been  a 
breach  of  dutv  ought  to  have  been  specially 
stated.  12  East,  89  ;  1  Wils.,  281 ;  17  Johns., 
489.  The  Act  incorporating  this  Company, 
Stats.,  Vol.  IV.  ch.  34,  requires  that  the  stock, 
property,  affairs  and  concerns  thereof,  shall  be 
managed  and  conducted  by  sixteen  directors  ; 
that  a  major  part  of  them  shall  constitute  a 
Board,  and  be  competent  to  the  transaction  of 
business;  and  all  questions  shall  be  decided  by 
a  majority  of  voices  (sec.  4  and  8).  A  corpo- 
ration must  act  according  to  its  constitution.  2 
Johns.,  109.  The  statute  confers  no  power, 
and  consequently  imposes  no  duty  upon  indi- 
vidual directors,  or  upon  any  number  less  than 
a  majority. 

An  action  does  not  lie  against  individuals  for 
acts  erroneously  done  by  them  in  a  corporate 
capacity,  from  which  detriment  happens  to  the 
plaintiffs,  unless  done  maliciously  or  corrupt- 
ly. 1  East,  555.  They  are  not  liable  for  mis- 
take, error  of  judgment  or  negligence.  The 
general  allegation  of  corrupt  and  willful  mis- 
management is  not  enough;  the  particular  acts 
upon  which  the  charge  is  founded  should  be 
stated,  so  as  to  enable  the  defendants  to  come 
prepared  to  answer.  1  Chit.  PI.,  255. 

The  declaration  is  defective  also,  as  in  it  dis- 
tinct .causes  of  action,  and  against  several  per- 
sons, are  set  forth.  Unless  it  was  averred  that 
there  was  a  joint  duty  upon  the  four  defend- 
ants sued,  although  they  may  have  acted  to- 
gether, their  acts  are  individual,  for  which  they 
are  separately  responsible.  The  plaintiffs  state 
that  the  defendants  severally  disregarding  their 
duty,  &c. ;  how  then  can  they  be  made  jointly 
answerable? 

133*]  *Mr.  G.  Griffin,  for  plaintiffs,  ad- 
mitted that  the  defendants  are  not  liable  for 
mistake.error  of  judgment,  or  even  negligence; 
but  insisted  that  they  are  responsible  for  will- 
ful and  corrupt  conduct  in  their  office  of  di- 
rectors, the  holding  of  which  the  court  judi- 
cially knows  devolved  duties  upon  them, which 
therefore  need  not  be  particularly  enumerated 
in  the  declaration.  The  rule  of  certainty  in 
pleading  is  qualified  by  two  general  exceptions: 
first, where  the  knowledge  of  the  facts  is  pecul- 
iarly in  the  opposite  party;  and  secondly,  where 
a  subject  comprehends  multiplicity  of  matter: 
there,  to  avoid  prolixity,  the  law  allows  gen- 
eral pleading.  1  Chit.  PI.,  239,  240  ;  13  East, 
112  ;  Com.  Dig.,  Pleader,  C,  42,  E,  26.  Courts 
modify  the  rules  of  pleading  to  accommodate 
them  to  the  purposes  of  justice,  as  in  actions 
against  bailees,  common  carriers,  innkeepers 
and  owners  of  ships.  The  quo  modo  the  injury 
is  done,  need  not  be  stated. 

All  torts  are,  in  their  nature,  joint  and  sev- 
eral ;  and  all  participating  in  them  are  liable 
to  be  sued.  There  was  no  necessity  of  joining 
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all  the  directors.  The  charge  is,  that  those 
four  defendants  squandered  the  funds  and 
acted  jointly  in  so  doing.  Unless  the  evidence 
supports  the  charge,  the  plaintiffs  do  not  ex- 
pect to  succeed. 

Mr.  Slosson,  in  reply.  In  an  action  against  a 
common  carrier,  &c. ,  the  duty  of  the  defend- 
ant is  known  ;  a  general  charge  is  sufficient, 
and  it  is  left  to  him  to  discharge  himself.  Not 
so  with  the  duties  of  directors  of  an  insurance 
company  ;  they  are  unknown  to  the  court,  and 
must,  therefore,  be  specially  averred.  If  the  de- 
fendants acted  jointly  by  virtue  of  a  resolution 
of  the  Board  of  Directors,  the  averment  ought 
to  have  been  made,  and  the  defendants  should 
have  been  charged  as  agents  of  the  Board,  not 
as  directors  of  the  institution.  It  is  admitted 
that  the  circumstances  of  each  transaction  com- 
plained of  need  not  be  stated ;  but  the  fact, 
such  as  a  particular  investment,  &c.,  by  which 
it  is  alleged  the  loss  happened  should  be 
averred. 

*Bytfie  Court,  Sutherland,  J.  The  [*134 
demurrer  is  well  taken.  The  defendants,  if 
liable  at  all  upon  the  allegations  contained  in 
the  declaration,  are  liable  individually  and  sev- 
erally, and  not  jointly,  as  directors.  By  the 
Act  of  Incorporation,  Stat.,Vol.  IV.,  ch.  34,  the 
concerns  of  the  Company  are  to  be  managed 
by  sixteen  directors,  and  a  major  part  is  nec- 
essary ft>  constitute  a  Board,  and  to  be  com- 
petent to  the  transaction  of  the  business  of  the 
Corporation.  The  four  defendants,  therefore, 
were  incapable  of  doing  any  corporate  act,  and 
could  not  jointly  as  directors  have  wasted  and 
lost  the  moneys,  credits  and  effects  of  the 
plaintiffs,  by  their  carelessness,  negligence  and 
corrupt  and  willful  mismanagement,  in  loan- 
ing the  moneys,  &c.,  upon  security,  which  they 
well  knew  to  be  inadequate  and  insufficient. 
The  Act  of  Incorporation  imposes  no  duties  on 
the  directors  simply  as  individuals,  but  on  a 
majority  acting  as  a  Board.  If  any  one  or  more 
of  the  directors  improperly  obtain  and  dispose 
of  the  funds  or  property  of  the  Company,  they 
are  undoubtedly  responsible  ,  but  responsible 
respectively,  as  individuals,  and  not  jointly  as 
directors. 

The  plaintiffs  were  bound  to  state  with  more 
particularity  the  acts  of  misconduct  complained 
of.  The  first  count  of  the  declaration  avers, 
in  general  terms,  that  through  the  carelessness, 
negligence,  corrupt  and  willful  mismanage- 
ment of  the  defendants,  as  directors,  in  loaning 
the  moneys,  credits  and  effects  of  the  Company, 
upon  securities  which  they  at  the  time  knew  to 
be  insufficient,  the  said  funds  were  wasted,  im- 
paired and  finally  lost  to  the  plaintiffs.  The 
gist  of  this  charge  is,  that  the  defendants,  as 
directors,  loaned  the  funds  of  the  Company 
upon  inadequate  securieties,  knowing  them  to 
be  inadequate,  without  any  specification  of 
time,  persons  or  circumstances.  It  is  impossi- 
ble for  the  defendants  to  traverse  the  charge, 
or  to  enter  on  their  defense  with  safety,  with- 
out being  prepared  with  testimony  in  relation 
to  every  loan  in  the  making  of  which  they  may 
have  participated.  The  plaintiff  is  bound  to 
allege  all  the  circumstances  necessary  for  the 
support  of  his  action,  with  such  precision,  cer- 
tainty and  clearness,  that  the  defendant  may 
know  what  he  is  called  upon  to  answer,  and 
may  be  able  to  plead  a  direct  and  unequivocal 

WEND.  3. 


1829 


DEPUY  v.  SWAKT. 


134 


plea.  1  Chit.  PI.,  255.  The  declaration  in  this 
135*]  *respect  is  entirely  defective.  In  ac- 
tions against  common  carriers,  innkeepers  and 
bailees,  a  very  general  form  of  declaring  is  al- 
lowed ;  but  the  particular  goods  or  articles  lost 
are  always  set  out  in  the  declaration,  and  their 
delivery  to  the  carrier  or  innkeeper  is  averred; 
and  from  such  delivery  their  liability  arises, 
if  the  goods  are  lost  or  destroyed,  2  Chit.  PI., 
271-276,  and  notes,  unless  they  show  the  loss 
to  have  arisen  from  the  enemies  of  the  state  or 
the  act  of  God.  1  T.  R.,  33 ;  7  Cow.,  500,  n. 
Here  it  is  not  alleged  in  either  of  the  counts 
what  the  funds,  credits  and  effects  of  the  plaint- 
iffs were,  of  which  the  defendants  had  the  care 
and  control ;  and  in  the  second  count  there  is 
no  sort  of  specification  of  the  want  of  care  or 
negligence,  or  of  the  corrupt  and  willful  mis- 
management by  which  the  funds  were  impaired 
or  lost  by  the  defendants.  Both  the  counts  also 
contain  two  distinct  charges.requiring  separate 
and  different  answers,  and  leading  to  different 
issues.  The  grievances  complained  of  are  al- 
leged to  have  been  committed  in  part  by  the 
want  of  care  and  attention,  and  also  by  the  cor- 
rupt and  willful  mismanagement  of  the  de- 
fendants. These  are  very  different  allegations, 
and  require  distinct  and  different  answers.  On 
these  grounds,  the  declaration  appears  to  me  to 
be  bad. 

Judgment  for  defendants  on  demurrer,  with 
leave  to  plaintiffs  to  amend. 

Cited  in— 11  Wend.,  411 ;  6  Hill,  578 ;  63  N.  Y.,  426 ; 
86  N.  Y.,  46 ;  11  How.  Pr.,  245  ;  46  Am.  Dec.,  212  (11 
Ala.,  191);  10  Am.  Rep.,  692  (71  Pa.  St.,  23). 


DEPUY  v.  SWART. 

Insolvency — Discharge  Destroys  Negotiability  of 
Insolvent's  Notes — One  to  Whom  Such  Notes 
Are  Transferred  Cannot  Maintain  Action — 
Promise  to  Pay  Note  after  Discharge  is  New 
Contract — Only  New  Promisee  Can  Maintain 
Action  on  Such  Contract — Pleading. 

An  action  cannot  be  maintained  against  the  maker 
of  a  promisory  note  payable  to  bearer,  by  a  person 
to  whom  the  same  has  been  transferred,  where  the 
maker  has  obtained  a  discharge  from  all  his  debts  as 
an  insolvent  debtor,  previous  to  the  transfer ;  al- 
though after  the  discharge,  but  before  the  transfer, 
the  maker  makes  a  new  promise  to  the  payee  to  oay 
the  debt,  and  such  new  promise  is  set  up  by  way  of 
replication  to  the  plea  of  discharge. 

An  insolvent's  discharge  under  the  Act  exonerat- 
ing a  debtor  from  the  payment  of  his  debts,  dis- 
charges the  debt  for  which  a  note  is  given ;  the  note 
becomes  functus  offlcio,  loses  its  negotiable  qualities, 
and  a  person  to  whom  it  is  transferred  after  such 
discharge,  acquires  no  right  to  maintain  an  action 
upon  it. 

A  promise  to  pay  a  debt  discharged  under  such  In- 
solvent Law  is  a  new  contract.  A  suit  on  such  con- 
tract can  be  brought  only  in  the  name  of  the  person 
with  whom  the  contract  is  made ;  and  a  note,  the 
evidence  of  the  original  debt,  has  no  connection 

NOTE.— Insolvency — Discharges-New  Promise. 

A  disclMrgr,  merely  suspend*  the  remedy  on  an  orig- 
inal contract  and  such  contract  is  sufficient  consid- 
eration for  a  new  promise.  See  Shippey  v.  Hender- 
son, 14  Johns.,  178,  note;  Graham  v.  O'Hern,  24  Hun, 
221. 

The  discharge  destroys  the  negotiability  of  negot  table 
paper.  The  new  promise  is  a  new  contract  and  suit 
must  be  brought  in  the  name  of  the  person  to  whom 
such  promise  is  made.  In  addition  to  the  above  case 
of  Depuy  v.  Swart,  see  Moore  v.  Viele,  4  Wend.,420; 
Soulden  v.  Van  Rensselaer,  9  Wend.,  :£)3. 
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with  such  suit  other  than  as  furnishing  a  considera- 
tion for  the  new  promise. 

In  declaring  in  an  action  brought  after  such  new 
contract,  the  plaintiff  may  set  forth  the  original 
cause  of  action,  and  in  his  replication  aver  the  new 
promise. 

Citations-1  B.  L.,  460 ;  4  Wheat.,  122  ;  5  Esp.,  198 ; 
1  Pet.,  371 ;  2  Esp.,  736 ;  Doug.,  192 ;  2  H.  Bl..  116  :  5 
Mass.,  509. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Ulster  Circuit,  in  Apr.  1828,  before  the 
Hon.  James  Emott,  one  of  the  Circuit  J*. 

*The  declaration  was  by  the  plaintiff  [*13O 
as  bearer  of  a  promisory  note  made  by  the  de- 
fendant, payable  to  Abraham  Robison  or  bear- 
er, for  the  sum  of  $313.50,  dated  Aug.  8, 1823. 
The  defendant  pleaded  a  discharge  obtained 
by  him  as  an  insolvent  debtor  Feb.  12,  1824, 
under  the  Act  Granting  Relief  in  Cases  of  In- 
solvency, discharging  him  from  all  debts  due 
from  him  at  the  time  of  his  assignment,  or  con- 
tracted for  before  that  time,  though  payable 
afterwards.  A  stipulation  was  entered  into  be- 
tween the  parties,  that  the  cause  should  be  tried 
as  if  a  replication  of  a  new  promise  had  been 
interposed  and  an  issue  joined  thereon,  reserv- 
ing to  each  party  the  right  of  availing  himself 
of  the  law  arising  upon  the  whole  case,  and 
agreeing  that  the  defendant  might  raise  the 
question  whether,  if  judgment  passed  against 
him,  his  body  ought  not  to  be  exempted  from 
imprisonment. 

On  the  trial  of  the  cause,  the  making  of  the 
note  was  admitted, and  the  discharge  produced. 
The  payee  of  the  note,  after  being  released  by 
the  plaintiff,  proved  the  transfer  of  the  same 
about  a  year  before  the  trial,  and  testified  that 
shortly  after  the  defendant  obtained  his  dis- 
charge, and  repeatedly  since,  while  he,  the 
witness,  was  the  holder  of  the  note,  and  previ- 
ous to  the  transfer  to  the  plaintiff,  the  defend- 
ant promised  to  pay  the  debt.  This  evidence 
was  objected  to  by  the  defendant,  but  received 
by  the  judge,  who  directed  the  jury  to  find  a 
verdict  for  the  plaintiff.  The  defendant  asked 
that  the  verdict  might  be  special,  so  that  a 
judgment  might  be  entered  exempting  his  body 
from  execution  ;  which  application  was  de- 
nied by  the  judge,  and  a  general  verdict  was 
found  for  the  plaintiff  for  the  amount  of  the 
note.  The  cause  came  on  to  be  heard  on  a  case 
containing  the  above  facts  and  the  stipulation 
above  referred  to. 

Mr.  Romeyn.  for  defendant.  The  dis- 
charge of  the  defendant  dissolved  the  original 
contract  and  extinguished  the  pre-existing 
debt ;  and  in  this  respect,  the  plea  of  an  insolv- 
ent discharge  differs  from  that  of  infancy  and 
the  Statute  of  Limitations.  In  14  Johns..  178, 
and  15  Id.,  519,  these  defenses  were  considered 
analogous,  although  there  was  no  direct  adju- 
dication upon  the  point.  The  cases  of  infancy 
and  the  Statute*  of  Limitations  are  [*137 
placed  upon  the  same  ground,  and  said  to  be  a 
suspension  of  the  remedy  only  ;  but  there  is  a 
distinction  as  to  the  plea  of  discharge  of  an  in- 
solvent debtor.  In  Sturges  v.  Crowninthield,  4 
Wh.,  122,  it  is  said  the  discharge  impairs  the 
obligation  of  the  contract,  while  the  Statute  of 
Limitations  relates  only  to  the  remedy.  This 
decision  is  recognized  by  this  court  as  the  law 
of  the  land,  in  16  Johns.,  252  ;  17 Id.,  108,  and 
19  Id.,  153.  Chancellor  Kent  also  recognized 
the  distinction.  He  said  :  "  The  discharge  un- 
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der  this  Act  releases  the  debt,  while  the  other, 
the  Statute  of  Limitations,  only  raises  a  pre- 
sumption of  payment."  7  Johns.  Ch.,  297. 
And  in  17  Johns.,  46,  Ch.  J.  Spencer,  speak- 
ing of  the  effect  of  a  discharge,  says :  ''The 
debtor  is  absolved  by  the  discharge."  Under 
this  view  of  the  subject,  it  is  supposed  that 
the  case  of  Baker  v.  Wheaton,  5  Mass. ,  509,  is 
a  decisive  authority.  Parsons,  Ch.  J.,  says,  in 
reference  to  the  Insolvent  Laws  of  R.  I.,  which 
are  the  same  in  effect  with  the  Insolvent  Act 
of  this  State:  "By  the  operations  of  those 
laws,  the  contract  no  longer  exists,  and  a  sub- 
sequent indorsement  of  the  note  is  void.  A 
notefunctus  offldo  cannot  be  negotiated  ; "  and 
he  likens  it  to  the  case  of  an  absolute  pay- 
ment. 

If  such  be  the  operation  of  a  discharge,  a 
new  promise  to  pay  the  debt  does  not  restore 
the  original  negotiable  properties  of  the  note  ; 
because  such  new  promise  is  a  new  contract, 
giving  a  new  cause  of  action,  and  is  not  nego- 
tiable. It  may  be  assigned,  but  can  be  recovered 
only  as  an  ordinary  chose  in  action,  in  the 
name  of  the  assignor.  1  Chitt.  PI.,  43  ;  Bac. 
Abr.,  App.,  Vol.  VI.,  p.  187,  tit.  Bankrupt  ;  8 
Taunt.,  563.  Being  a  new  promise,  it  must  be 
clearly  and  unequivocally  made.  2  Stark.,  296; 
if  conditional,  the  condition  must  be  complied 
with.  7  Johns.,  36.  It  is,  in  no  respect,  a 
continuation  of  the  former  indebtedness,  but 
a  new  contract  springing  out  of,  and  having 
the  original  indebtedness  for  its  consideration. 
1  Pet.,  351.  Had  the  promise  been  made  to 
the  plaintiff,  he  could  have  recovered  only  by 
declaring  specially.  6  Cow.,  157.  Nor  is  the 
plaintiff's  case  strengthened  by  the  principle, 
that  in  a  case  of  this  kind,  a  party  may  declare 
138*]  on  the  original  cause  of  action,*  be- 
cause it  effects  not  the  question  in  whose  name 
the  suit  shall  be.  As  to  this  mode  of  declaring, 
although  it  seems  to  be  settled,  it  does  not  ap- 
pear to  be  fully  acquiesced  in.  Mr.  Wheaton 
(Wh.  Selw.,  44)  observes:  "In  cases  of  this 
kind,  many  eminent  pleaders  not  only  declare 
for  the  original  cause  of  action,  but  they  also 
insert  a  count  on  the  subsequent  promise. " 

Mr.  C.  Ruggles,  for  plaintiff.  The  prin- 
ciple of  the  English  cases  on  this  subject,  rec- 
ognized by  this  court  in  the  case  of  Shippey  v. 
Henderson,  14  Johns.,  178,  is,  that  the  new 
promise  in  a  waiver  of  the  defendant's  dis- 
charge, and  reinstates  the  parties  in  the  situa- 
tion in  which  they  stood  previous  to  the  dis- 
charge. By  the  discharge,  the  note  in  this  case 
was,  to  a  degree,  functus  offldo  ;  but  the  party 
certainly  had  a  right  to  revive  it.  He  might 
have  given  a  new  note,  and  the  promise  here, 
founded  upon  the  moral  obligation,  is  equiva- 
lent to  a  new  note.  A  holder  of  a  note  may 
avail  himself  of  a  promise  to  another  to  pay, 
although,  without  such  promise,  the  action 
could  not  be  maintained.  13  East,  417. 

By  the  Court,  Marcy,  J.  It  is  to  be  regret- 
ted that  a  stipulation  was  substituted  for  a 
part  of  the  pleadings  in  this  case.  It  is  some- 
what uncertain  what  would  have  been  the  is- 
sue. The  plaintiff  declares  on  a  promissory 
note  transferred  to  him  by  the  payee.  The  de- 
fendant interposes  a  discharge  under  the  In- 
solvent Law  of  1813.  Here  the  pleadings  stop, 
and  a  stipulation  is  entered  into  to  try  the 
cause  on  the  fact  of  a  new  promise  with  leave 
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to  each  party  to  avail  himself  of  the  law  aris- 
ing on  the  whole  case.  We  are  thus  left  to  con- 
jecture what  the  replication  would  have  been. 
If  it  had  stated  a  promise  to  pay,  made  to  the 
plaintiff  subsequent  to  the  discharge,  he  must 
have  failed  on  the  trial,  because  it  is  not  pre- 
tended that  such  a  promise  was  ever  in  fact 
made.  An  averment  of  a  promise  to  the  pres- 
ent holder  of  the  note,  would  not  have  been 
sustained  by  proof  of  a  promise  to  a  former 
holder.  It  appears  to  me  there  would  have 
been  some  difficulty  in  pleading  a  promise 
made  to  the  witness,  Robison,  subsequent  to  the 
discharge,  so  as  to  have  it  inure  to  the  benefit 
of  the  plaintiff  and  be  the  basis  of  his  action. 
•It  is  is  insisted,  on  the  part  of  the  [*139 
plaintiff,  that  a  promise  to  pay,  made  to  the 
holder  of  the  note,  not  only  revives  the  debt, 
but  restores  the  note,  with"  all  its  negotiable 
properties.  The  language  of  the  cases  which 
speak  of  the  effect  of  an  insolvent  or  bankrupt's 
discharge  upon  his  existing  debt  is  not  very 
precise  or  uniform.  In  some  cases,  the  effect 
has  been  considered  the  same  as  that  of  the 
Statute  of  Limitations  on  debts  to  which  it  ap- 
plies. In  other,  and  in  most  of  the  cases,  the 
statute  has  been  considered  as  affecting  the 
remedy  only,  while  a  discharge  has  been  ad- 
judged to  reach  the  cause  of  action.  Without 
stopping  to  inquire  whether  this  distinction 
rests  upon  a  clear  difference  in  the  two  cases, 
I  shall  endeavor  to  ascertain  what  is  the  true 
effect  of  a  discharge  upon  the  debts  due  by  the 
insolvent.  The  Act  for  Giving  Relief  in  Cases 
of  Insolvency,  1  R.  L.,  460,  declares,  that  upon 
the  petitioner's  complying  with  its  provis- 
ions, the  officer  executing  it  shall  discharge 
him  from  all  debts,  &c.  The  language  of  the 
Act,  in  its  fair  signification,  extends  beyond 
the  mere  proceedings  for  enforcing  the  right, 
to  the  right  itself  ;  and  such,  in  most  cases, 
has  been  its  construction,  In  the  case  of  Stur- 
ges  v.  Orowninshield,  and  in  several  others  be- 
fore the  Supreme  Court  of  the  U.  S.,  it  has 
been  considered  that  insolvent  discharges  reach 
to  the  contract  itself,  and  impair  its  obligation; 
and  that,  in  that  respect,  the  laws  authorizing 
these  discharges  differ  from  the  Statute  of 
Limitations  and  enactments  concerning  usury, 
which  only  relate  to  the  remedy.  The  bare 
acknowledgment  of  a  debt,  barred  by  the  Stat- 
ute of  Limitations,  is  held  to  revive  it ;  but  an 
acknowledgment  of  a  debt  from  which  the  de- 
fendant has  been  discharged,  be  it  ever  so  ex 
plicit,  gives  no  cause  of  action.  In  the  latter 
case,  nothing  but  a  precise  and  positive  new 
promise  will  be  sufficient  to  sustain  a  suit  ;  it 
was  so  held  in  Lynbury  v.  Wrightman,  5  Esp. , 
198.  In  a  note  to  this  case,  it  is  said  bankrupts 
and  infants,  with  respect  to  debts  from  which 
they  are  discharged,  stand  on  different  ground 
from  persons  whose  debts  are  barred  by  the 
Statute  of  Limitations,  and  that  statute  does 
not  discharge  the  debt,  but  only  takes  away 
the  remedy  by  action.  Even  the  acknowledg- 
ment* or  promise,  which  does  away  f*14O 
the  effect  of  the  Statute  of  Limitations,  is  not 
deemed  a  continuation  of  the  original  promise, 
but  is  a  new  contract.  This,  Judge  Story 
thinks,  is  settled,  both  upon  principle  and  au- 
thority. 1  Pet.,  371  ;  a  fortiori,  is  the  promise 
to  pay  a  debt  discharged  under  an  Insolvent 
Law  a  new  contract.  In  the  case  of  Roberts  v. 
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Morgan,  2Esp.,  736,  Eyre  Ch.  J.,  says,  a  debt 
barred  by  a  certificate  under  a  commission  of 
bankruptcy,  by  a  new  promise  to  pay  it,  be- 
comes a  new  debt.  Ld.  Mansfield  also  says, 
where  there  has  been  a  new  promise  after  the 
discharge,  the  bankrupt  is  liable  as  on  a  new 
contract.  Doug. ,  192.  The  moral  obligation 
uniting  to  the  new  promise  makes  what  he  calls, 
in  the  case  of  Truman  v.  Fenton,  Cowp.,  544, 
"  a  new  undertaking  and  agreement."  What 
conclusively  shows  that  the  new  promise  cre- 
ates a  new  contract  is,  that  if  the  promise  be 
special  or  conditional,  the  plaintiff  has  his  rem- 
edy upon  it  pursuant  to  the  condition  or  the 
special  circumstances  of  the  engagement.  2  H. 
Bl.  116.  These  authorities  clearly  show  that 
the  new  promise  is  the  contract  upon  which 
the  action  against  the  defendant  must  rest. 
The  old  debt  has  no  further  connection  with 
the  suit  than  what  arises  from  the  circum- 
stance that  it  is  resorted  to  for  the  purpose  of 
furnishing  a  consideration  for  the  promise,  by 
reason  of  its  moral  obligation,  after  its  legal 
obligation  is  destroyed  by  the  discharge.  The 
liability,  therefore,  of  the  defendant  is  on  the 
new  contract ;  and  upon  principle,  the  suit 
should  be  in  the  name  of  him  with  whom  such 
contract  is  made. 

The  discharge  of  the  defendant  discharged 
the  debt  for  which  the  note  was  given;  and  the 
transfer  of  it,  if  there  had  been  no  new  prom- 
ise, would  have  been  void.  This  position  is 
supported  by  an  express  decision  in  the  case  of 
Baker  v.  Wheaton,  5  Mass.,  509.  In  such  a 
case  the  note  isfunctus  officio,  and  can  have  no 
negotiable  qualities,  because  it  has  no  legal 
existence.  It  is  regarded  by  the  court,  in  that 
case,  in  the  same  light  as  a  note  discharged  by 
payment.  What  is  the  effect  of  the  new  prom- 
ise upon  the  note  ?  If  it  does  not,  and  it  is 
clearly  settled  that  it  does  not,  renew  the  old 
contract,  how  does  it  operate  to  renovate  the 
141*]  note  given  *on  that  contract?  The  note 
has  a  valid  existence  from  its  execution  ;  and 
after  this  existence  is  destroyed,  as  it  is,  ac- 
cording to  the  case  from  Mass.,  and  the  debt 
for  which  it  is  given  discharged  according  to 
all  the  cases,  can  it  be  revived  and  restored  to 
all  its  former  properties  by  the  maker's  enter- 
ing into  a  new  contract,  by  which  he  becomes 
liable  to  pay  what  was  due  on  the  old  contract? 
Correct  reasoning  would  not  establish  such  a 
result,  and  nothing  but  the  mode  of  pleading 
which  has  been  sanctioned  in  such  cases  has 
given  any  sort  of  countenance  to  the  notion. 

It  is  well  established,  that  the  plaintiff  may 
declare  on  the  original  cause  of  action.  The 
inconsistency  of  making  the  new  promise  the 
basis  of  the  action,  and  at  the  same  time  allow- 
ing the  plaintiff  to  declare  upon  the  antecedent 
debt,  which  has  been  discharged  or  the  remedy 
upon  it  barred,  has  been  often  presented  to  the 
courts  of  England  and  this  country  ;  and  al- 
though it  has  been  sanctioned,  it  has  been 
looked  upon  as  a  deviation  from  the  general  rule 
requiring  a  plaintiff  to  state  in  his  declaration 
the  agreement  or  whole  cause  of  action  where- 
on his  suit  is  brought.  In  all  the  cases,  how- 
ever, that  1  have  found,  the  original  debt  was 
due  to  the  same  person  to  whom  the  new  prom- 
ise was  made;  and  the  mode  of  pleading  sanc- 
tioned by  the  courts  in  such  cases  is  extremely 
well  fitted  to  present  the  issue  upon  the  new  con- 
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tract.  The  replication  setting  up  this  contract 
has  not  been  considered  a  departure,  because 
it  is  not  entirely  a  new  matter  ;  it  derives  that 
which  is  necessary  to  support  its  consideration 
from  the  old  debt.  The  issue  is,  in  fact,  upon 
the  new  contract,  and  the  note  given  on  the 
old  contract  is  only  brought  into  view  as  fur- 
nishing the  consideration  which  the  plaintiff 
must  show  for  the  new  promise.  The  note, 
in  my  opinion,  has  no  valid  existence  for  any 
other  purpose;  and  the  plaintiff  did  not  acquire 
from  the  transfer  of  it  to  him  any  right  to  main- 
tain this  action.  According  to  the  stipulation 
between  the  parties,  judgment  is  given  for  the 
defendant. 
Judgment  for  defendant. 

Distinguished— 9  Wend.,  297 ;  1  Hill,  535. 

Cited  in-3  Wend.,  474  ;  4  Wend.,  421 ;  8  Wend.,  6Q£ 
19  Wend.,  403 ;  25  Wend.,  385 ;  H.  &  D.,  378  ;  14  N.  Y., 
21 ;  33  N.  Y.,  531 ;  46  N.  Y.,  16  ;  53  N.  Y.,  524 ;  72  N.  Y.t 
76 ;  24  Hun,  222 :  3  Barb.,  612 ;  4  Barb.,  174 ;  6  Barb.. 
587;  13  Barb..  509;  15  Barb.,  183;  21  Barb.,  358;  67 
Barb..  454 ;  45  How.  Pr.,  147. 148 ;  14  Abb.  N.  8.,  133, 
134 ;  1  Sand.,  513 ;  5  Duer,  300;  38  Super.,  98,  97 ;  2  E. 
D.  S.,  115;  10  Bank.  Reg.,  315;  39  Cal.,  436;  37  Am. 
Dec.,  368 ;  13  Am.  Rep.,  544. 


*HOLLADAY  e.  MARSH.     [*142 

Division  Fences — Removal  by  One  Owner  after 
Notice — Sufficiency  of  Notice — Parties  Remit- 
ted to  Common  Law  Rights — Owner  of  Cattle 
then  Obliged  to  Keep  His  Cattle  on  His  Own 
Premises — Trespass  Lies  for  His  Failure  to  do 
so — Commons  —  Statute — Highways —  Witness 
may  Refer  to  Memorandum  to  Refresh  His 
Memory. 

Where  there  has  been  a  division  fence  between 
the  owners  of  adjoining  lands,  and  one  of  them, 
after  giving  due  notice  of  his  intention  to  throw  up 
his  lands  for  common  feeding,  or  to  let  them  lay 
open,  removes  his  part  of  the  fence,  and  his  cattle 
enter  upon  the  lands  of  his  neighbor,  the  owner  of 
such  cattle  is  liable  to  an  action  of  trespass  at  the 
suit  of  his  neighbor,  notwithstanding  that  the  fence 
was  not  removed  until  after  the  time  specified  in 
the  statute. 

A  notice  of  an  intention  to  throw  up  lands,  or  to 
let  them  lay  open,  may  be  by  parol. 

A  party  who  has.received  such  notice,  cannot  ob- 
ject that  other  persons  in  possession  of  adjoining 
lands  have  not  received  a  similar  notice. 

The  only  effect  of  throwing  up  land,  or  permitting 
it  to  lay  open,  is  to  remit  the  parties  to  their  com- 
mon law  rights  and  duties,  which  are :  that  a  tenant 
of  a  close  is  not  obliged  to  fence  against  an  adjoining 
close,  and  without  such  fence  may  bring  trespass 
for  an  entry  of  cattle ;  the  owner  of  the  cattle  be- 
ing obliged  to  keep  them  on  his  own  premises,  iu 
the  absence  of  an  agreement  or  prescription  about 
fences. 

Where  cattle  are  rightfully  feeding  upon  com- 
mons, either  such  as  belong  to  the  town  or  such  as 
are  thrown  up  to  common  feeding,  under  the  l«th 
section  of  the  Act,  the  owner  of  crops  is  bound  to 
make  fences  against  such  cattle,  or  he  cannot  main- 
tain trespass. 

Cattle  can  be  thus  rightfully  feeding,  only  in  pur- 
suance of  a  regulation  adopted  in  town  meeting. 

Whether  that  part  of  the  17th  section  which  speaks 
of  throwing  up  land  to  common  feeding,  does  not 
relate  only  to  such  towns  as  have  common  lands  in 
their  corporate  capacity,  quaere. 

It  seems  that  the  12th  section  of  the  Act  Relative 
to  the  Duties  and  Privileges  of  Towns,  authorizing 
prudential  rules  and  regulations  respecting  the  per- 
mitting or  preventing  cattle  to  go  at  large,  has  ref- 
erence to  such  towns  only  as  have  common  lands, 
the  property  of  the  town  in  its  corporate  capacity  ; 
and  that  a  town  having  no  common  lands  in  its 
corporate  capacity,  has  not  the  power  to  pass  such 
regulations,  the  public  not  having  the  right  to  de- 
pasture highways. 
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A  witness,  on  his  examination,  may  recur  to  a 
written  memorandum  to  refresh  his  memory  as  to 
facts  to  which  he  is  called  to  testify. 

Citations— 19  Johns.,  385 :  6  Mass.,  94 ;  3  Bl.  Com., 
309,  211 ;  6  Mass.,  97,  99 ;  2  R.  L.,  133,  sec.  17 ;  12  Johns., 
433;  15  Johns.,  453;  16  Mass.,  33,  38 ;  2  H.  BL,  527. 
nHHIS  was  an  action  of  trespass,  tried  at  the 
1  Schenectady  Circuit,  in  Sep.,  1827,  before 
the  Hon.  William  A.  Duer,  one  of  the  Circuit 
Js.  The  declaration  was  in  trespass  quare  claus- 
umfregit  and  de  bonis  asportatis.  The  defend- 
ant pleaded  the  general  issue,  and  gave  notice 
of  special  matter  intended  to  be  given  in  evi- 
dence. 

The  parties  were  owners  of  adjoining  lands, 
between  which  there  was  a  division  fence,  ex- 
tending on  a  line  north  and  south.  By  agree- 
ment between  the  parties,  the  south  half  of  the 
fence  had  been  maintained  by  the  plaintiff,  and 
the  north  half  by  the  defendant.  Mar.  24, 1826, 
the  defendant  gave  notice  to  the  plaintiff  that 
he  intended  to  throw  up  his  lands,  adjoining 
the  plaintiff,  for  common  feeding,  or  to  let  the 
same  lay  open,  and  proposed  to  remove  his 
part  of  the  division  fence.  July  18,  1826,  the 
defendant,  in  pursuance  of  such  notice,  took 
down  and  removed  a  portion  of  his  part  of  the 
division  fence,  and  through  the  opening  thus 
made,  the  cattle  of  the  defendant  entered  upon 
the  lands  of  the  plaintiff,  and  did  injury  to  his 
143*]  crops  of  corn  and*oats  there  growing. 
The  lands  of  the  defendant  adjoining  the  plaint- 
iff were  bounded  on  a  highway,  and  other  cat- 
tle besides  those  of  the  defendant  entered  upon 
the  lands  of  the  plaintiff.  In  addition  to  these 
facts  it  appeared  on  the  trial,  that  the  servants 
of  the  defendant  drove  his  cattle  into  the  field 
adjoining  the  plaintiff's  lands,  after  they  had 
been  driven  from  the  plaintiff's  lands  into  the 
public  highway  ;  and  that  at  a  certain  time, 
when  the  plaintiff  and  his  servants  attempted 
to  drive  the  defendant's  cattle  from  off  the  land, 
they  were  prevented  by  the  defendant,  who, 
besides  using  very  abusive  and  threatening 
language  towards  the  plaintiff,  drove  the  cattle 
into  a  field  of  the  plaintiff.  It  was  also  proved 
that  the  defendant  said  he  had  prepared  a 
notice  for  other  persons  of  his  intentions  to  lay 
open  his  lands,  but  did  not  mean  to  serve  it,  as 
he  did  not  wish  to  injure  any  one  besides  the 
plaintiff.  The  damages  of  the  plaintiff  were 
proved  to  the  amount  of  $20,  and  that  the  cost 
of  a  stone  wall,  built  to  replace  the  fence  which 
was  removed,  was  about  $26. 

It  was  objected  on  the  trial  that  the  notice 
given  by  the  defendant  of  his  intention  of  let- 
ting his  lands  lie  open,  should  have  been  in 
writing.  The  judge  decided  that  a  notice  by 
parol  was  sufficient,  but  that  it  ought  to  have 
been  given  to  all  the  persons  in  possession  of 
adjoining  lands.  To  this  opinion  the  defend- 
ant excepted.  There  was  an  exception  also 
taken  to  another  decision  of  the  learned  judge; 
a  witness  of  the  plaintiff  being  asked  to  state 
the  days  and  times  when  he  had  seen  the  cattle 
of  the  defendant  upon  the  premises  of  the 
plaintiff,  answered,  that  he  could  not  do  so 
without  reference  to  a  memorandum  in  writing 
made  by  him  at  the  time,  and  now  in  his  pos- 
session. Such  reference  was  objected  to  by 
the  defendant,  but  the  judge  decided  that  it 
was  competent  for  the  witness  to  refer  to  the 
memorandum  for  the  purpose  of  refreshing 
his  recollection. 
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The  judge  charged  the  jury  that  the  only 
question  before  them  was  the  amount  of  dam- 
ages; that  the  defense  set  up  had  been  adjudged 
by  the  court  insufficient ;  but  that,  had  it  not 
been  so  adjudged,  there  was  no  excuse  for  the 
defendant's  causing  his  cattle  to  be  driven  upon 
the  lands  of  the  plaintiff,  and  for  entering  upon 
the  lands  himself,  and  by  violence  *pre-  [*144 
venting  the  plaintiff  from  turning  away  the 
cattle;  that  the  jury  were  bound  by  their  ver- 
dict to  give  the  amount  of  damages  actually 
proved,  and  were  at  liberty  to  add,  by  way  of 
smart  money,  such  sum  as  would  indemnify 
the  plaintiff"  and  teach  the  defendant  a  whole- 
some lesson,  if,  from  the  circumstances,  they 
were  satisfied  that  the  trespass  was  willful  and 
malicious.  The  jury  found  a  verdict  for  the 
plaintiff,  with  $75  damages.  A  motion  was- 
now  made  to  set  aside  the  verdict,  and  that  a 
new  trial  be  granted. 

Mr.  H.  P.  Hunt,  for  defendant.  The  de- 
fendant having  given  the  notice  required  by 
the  statute  of  his  intention  to  let  his  lands  lay 
open,  was  not  chargeable  as  a  trespasser  for 
the  escape  of  his  cattle  from  his  own  premises. 
The  plaintiff  having  received  notice  himself, 
had  no  right  to  complain  that  notice  was  not 
given  to  all  the  persons  in  possession  of  adjoin- 
ing lands  ;  and  the  judge,  therefore,  erred  in 
instructing  the  jury  that  the  defendant  was  not 
entitled  to  the  benefit  of  the  defense  he  had  set 
up.  The  charge  of  the  judge  was  also  calcu- 
lated to  mislead  the  jury  as  to  the  amount  of 
damages,  in  omitting  to  instruct  them  that  the 
plaintiff  had  no  claim  for  the  rails  taken  away, 
and  for  building  the  stone  wall.  He  cited  2  n. 
L.,  133,  sec.  17  ;  1  Cow.,  78,  n. ;  6  Mass.,  98, 
99  ;  9  Johns.,  136  ;  12  Id.,  433. 

Mr.  M.  T.  Reynolds,  for  plaintiff.  The 
only  effect  of  a  notice  in  such  cases  is,  to  ex- 
cuse a  party  from  liability  for  the  repair  of  a 
fence  formerly  maintained  by  him.and  from  the 
payment  of  damages  which  may  be  sustained 
by  his  neighbor  in  consequence  of  its  removal; 
it  does  not  justify  a  trespass.  The  defendant 
was  bound  to  keep  his  cattle  upon  his  own 
land,  and  to  see  they  did  not  enter  upon  the 
land  of  the  plaintiff.  At  the  expiration  of  three 
months  from  the  time  of  notice,  the  parties 
were  in  the  same  situation  as  if  a  division  fence 
had  never  been  made  between  their  lands,  and 
each  was  bound  to  restrain  his  own  cattle  to 
his  own  premises.  Neither  the  common  law 
or  statute  requires  that  a  landholder  shall  fence 
against  his  neighbor.  19  Johns.,  385  ;  1  Cow., 
78.  No  objection  can  now  be  urged  against  the 
charge  of  the  judge,  none  having  been  made 
at  the  trial.  Besides,  the  judge  *was  [*145 
not  desired  by  the  party  to  charge  upon  the 
points  now  presented.  The  verdict  was  well 
warranted  by  the  testimony. 

By  the  Court,  Savage,  Ch.  J.  In  order  to 
have  a  clear  understanding  of  the  existing 
rights  of  the  parties,  it  will  be  useful  to  inquire 
what  were  their  relative  rights  and  duties  at 
common  law,  and  what  alterations  are  made 
by  the  statute. 

"At  common  law,"  says  Ch.  J.  Parsons,  in 
Rust  v.  Low,  6  Mass.,  94,  "the  tenant  of  a  close 
was  not  obliged  to  fence  against  an  adjoining 
close,  unless  by  force  of  prescription  ;  but  he 
was  at  his  peril  to  keep  his  cattle  on  his  own 
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close,  and  to  prevent  them  from  escaping;  and 
if  they  escaped,  they  might  be  taken  on  what- 
ever laud  they  may  be  found  damage  feasanl, 
or  the  owner  was  liable  to  an  action  of  trespass 
by  the  party  injured."  "Every  unwarrantable 
entry  on  another's  land  is  a  trespass,  whether 
the  land  be  inclosed  or  not.  A  person  is  equal- 
ly answerable  for  the  trespass  of  his  cattle  as 
of  himself."  Wells  v.  Howell,  19  Johns.,  385;  3 
Bl.  Com.,  209,  211.  "Every  person,  then,  may 
distrain  cattle  doing  damage  on  his  close,  or 
maintain  trespass  against  the  owner  of  the  cattle 
unless  the  owner  can  protect  himself  by  the 
provisions  of  the  statute,  or  by  a  written  agree- 
ment, to  which  the  parties  to  the  suit  are  par- 
ties or  privies,  or  by  prescription."  6  Mass.,  97. 

Where  there  was  no  agreement  or  prescrip- 
tion, there  was  no  mode  by  which  one  tenant 
could  compel  the  tenant  of  an  adjoining  close 
to  make  division  fences;  and  even  where  there 
was  such  agreement  or  prescription,  the  rem- 
edy was  by  action  upon  such  agreement  or 
prescription.  Our  Statute  Relative  to  the  Du- 
ties and  Privileges  of  Towns,  2  R.  L.,  133,  sec. 
17,  however,  has  altered  the  rights  of  the  par- 
ties. Where  the  lands  of  two  persons  join, 
each  shall  make  a  just  proportion  of  the  divis- 
ion fence,  unless  they  agree  to  let  their  lands 
lie  open.  If  any  person  shall  neglect  to  make 
or  keep  in  repair  his  proportion  of  such  fence, 
he  shall  be  liable  to  such  damages  as  shall  ac- 
crue by  reason  of  his  negligence;  and  if  he  omit 
to  make  or  repair  his  proportion  of  the  fence  for 
one  month  after  notice  and  request,  then  the 
party  injured  may  make  or  repair  the  fence  at 
the  expense  of  the  party  so  neglecting  to  do  it. 
146*]  *And  in  case  any  person  who  shall 
have  made  his  proportion  of  the  fence,  shall  be 
disposed  to  throw  up  his  lands  for  common 
feeding,  or  to  let  the  same  lay  open,  he  shall 
give  three  months'  notice  to  the  person  or  per- 
sons in  possession  of  the  lands  adjoining  ;  and 
if  the  fence  shall  be  removed  before  the  expi- 
ration of  three  months,  the  person  removing  it 
shall  pay  all  damages  sustained  by  such  re- 
moval. 

Under  this  statute,  it  has  been  decided  that 
where  hogs  entered  a  corn  field  through  the 
plaintiff's  own  fence,  the  same  being  insuffi- 
cient, the  plaintiff  could  not  recover  ;  but  had 
they  entered  through  the  defendant's  fence,  the 
plaintiff  would  have  recovered.  12  Johns.,  433. 
And  the  case  of  Wells  v.  Howell,  19  Johns.,  385, 
decides,  that  as  against  a  highway,  where  cat- 
tle have  no  right  to  run,  no  fence  at  all  is  nec- 
essary, to  enable  the  plaintiff  to  maintain  tres- 
pass. In  the  application  of  these  principles  to 
this  case,  how  are  the  parties  affected  ?  Had 
the  statute  never  been  passed,  the  defendant 
must  have  kept  his  cattle  in  his  own  premises 
in  the  absence  of  all  agreement  or  prescription 
about  fences.  The  plaintiff,  without  any  fence, 
could  bring  trespass  for  the  injury  he  has  sus- 
tained ?  Had  the  fence  remained  under  the 
statute  regulation,  it  being  the  fence  of  the  de- 
fendant, and  had  the  same  injury  been  inflict- 
ed, the  plaintiff  would  have  sustained  trespass. 
Is  the  defendant,  by  throwing  up  his  land  to 
common  feeding,  or  to  lay  open,  inabetter,  or 
the  plaintiff  in  a  worse  situation,  than  at  com- 
mon law  ?  Into  what  is  the  defendant's  field 
converted,  by  removing  the  partition  fence  ? 
Is  it  a  common  highway  ?  Or  does  it  become 
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the  common  lands  of  the  town  ?  Or  does  it  re- 
main the  property  of  the  defendant,  for  any 
trespass  upon  which  he  may  maintain  an  ac- 
tion ?  If  it  became  common  lands,  the  defend- 
ant's cattle  were  wrongfully  there  without  a 
by-law  of  the  town  permitting  cattle  to  run  at 
large.  So,  too,  if  it  became  a  highway  ;  and 
if  the  character  of  the  field  was  not  altered,  the 
utmost  effect  of  the  defendant's  withdrawing 
his  fence  under  the  statute  would  be  to  remit 
the  parties  to  their  common  law  rights  and  du- 
ties. The  statute  was  intended  for  the  con- 
venience and  accommodation  of  all  concerned; 
not  to  enable  one  man  to  destroy  his  neighbor's 
crops  under  cover  of  the  law. 

*By  the  12th  section  of  the  Act,  towns  [*  14  7 
have  a  right  to  make  such  prudential  rules  as 
they  think  proper  for  improving  their  common 
lands  in  tillage  or  pasturage,  or  any  other  way, 
and  for  permitting  or  preventing  cattle  &c.,  to 
go  at  large,  and  for  directing  the  time  and 
manner  of  using  their  common  lands.  This 
section,  undoubtedly,  has  reference  to  such 
towns  only  as  have  common  lands,  the  prop- 
erty of  the  town  in  its  corporate  capacity;  and 
it  may  well  be  doubted  whether  the  17th  sec- 
tion does  not  also  relate  to  such  towns  only  as 
have  commons,  when  its  speaks  of  throwing 
up  land  to  common  feeding,  or  to  let  the  same 
lay  open. 

Suppose  a  case  where  the  town  has  no  com- 
mon land,  and  they  pass  a  by-law  permitting 
cattle  to  run  at  large,  where  are  they  to  run  ? 
Surely  not  on  individual  property.  Where 
then  ;  in  the  highway  ?  The  public  have  sim- 
ply a  right  of  passage  over  the  highway;  they 
have  no  right  to  depasture  the  highway.  The 
owner  of  the  lands  through  which  the  highway 
runs  is  the  owner  of  the  soil,  and  of  the  tim- 
ber, except  what  is  necessary  to  make  bridges, 
or  otherwise  aid  in  making  the  highway  passa- 
ble, 15  Johns.,  453;  and  if  the  owner  of  the  soil 
owns  the  timber,  why  not  the  grass  ?  This  ques- 
tion has  never  been  distinctly  raised  in  this 
court,  and  some  intimations  have  been  given, 
from  which  it  might  be  inferred  that  towns 
have  a  right  to  permit  cattle  to  run  at  large  in 
the  highways  ;  but  in  Stackpole  v.  Healy,  16 
Mass. ,  33,  the  question  has  undergone  a  very 
full  consideration  and  discussion,  and  the  Su- 
preme Court  of  Mass,  have  decided  that  the 
public  have  no  such  right  in  highways.  The 
statute  in  that  State  is  in  stronger  terms  than 
ours  ;  but  it  was  holden  to  relate  to  common 
lands  only,  and  not  to  highways.  It  is  not  nec- 
essary now  to  decide  that  point,  because  no 
regulation  of  the  town  is  shown  permitting 
cattle  to  go  at  large.  If  the  defendant's  cattle 
were  in  the  highway  or  a  common,  they  were 
there  unlawfully,  without  authority  from  the 
town  ;  and  it  is  certainly  well  settled,  that  a 
man  is  not  obliged  to  fence  against  any  cattle 
but  such  as  may  be  rightfully  on  the  adjoining 
close.  6  Mass.,  99  ;  16  Id.,  88  ;  2  H.  Bl.,  527  ; 
19  Johns.,  385.  In  towns  where  there  are  com- 
mon lands,  or  where  the  town  has  authority  to 
direct  *the  times  and  manner  of  using  [*148 
such  lands,  if  a  party  chooses  to  throw  up  his 
fields  to  common  feeding,  and  cattle  are  right- 
fully feeding  upon  commons,  either  such  as  be- 
long to  the  town,  or  such  as  are  thrown  up  to 
common  feeding  under  this  section,  the  owner 
of  crops  must  undoubtedly  make  fences  against 
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such  cattle  so  lawfully  grazing  ;  and  to  such 
cases  only,  I  apprehend,  is  this  provision  of 
the  statute  applicable. 

Some  minor  questions  were  raised  which  re 
quire  a  decision. 

On  the  part  of  the  defendant  it  was  objected, 
that  the  testimony  of  one  of  the  witnesses  was 
improperly  admitted,  because  he  referred  to  a 
memorandum  to  refresh  his  memory.  This  is 
always  permitted  and  is  unobjectionable. 

It  was  also  objected  that  the  notice  given  by 
the  defendant  should  have  been  in  writing.  It 
is  a  sufficient  answer  to  say,  that  the  statute 
does  not  require  that  it  should  be  in  writing. 
The  judge,  however,  decided  the  notice  was  de- 
fective, because  it  was  given  to  the  plaintiff 
only,  and  not  to  the  other  owners  of  the  adja- 
cent lands.  It  is  true  that  the  statute  requires 
notice  to  be  given  to  the  person  or  persons  in 
possession  of  the  lands  or  meadows  adjoining  ; 
but  it  seems  to  me  that  the  plaintiff  cannot  ob- 
ject the  want  of  notice  to  others,  since  it  was 
given  to  him,  particularly  as  no  fence  was  re- 
moved, but  that  between  the  land  of  the  plaint- 
iff and  the  defendant.  But  if  the  judge  erred 
in  this  particular,  the  defendant  is  not  preju- 
diced by  the  decision,  if  I  am  correct  in  the 
view  I  have  taken  of  this  case. 

There  is  another  view  of  the  case,  which  is 
sufficient  to  sustain  the  verdict,  even  if  I  am  in 
error  as  to  the  law  as  above  laid  down.  It  is 
this:  that  the  defendant  not  only  took  away  his 
fence  with  the  declared  intention  to  injure  the 
plaintiff,  but,  lest  his  cattle  should  not  destroy 
the  plaintiff's  crops  voluntarily,  his  wife  and 
son  drove  them  from  the  highway  into  the 
field,  near  the  plaintiff's  crops;  and  when  they 
were  actually  committing  the  work  of  destruc- 
149*]  tion,  the  defendant  *himself,  not  only 
did  not  turn  them  out,  but  by  threats  prevent- 
ed others  from  driving  them  out  of  the  plaint- 
iff's fields.  On  the  whole,  the  verdict  seems 
to  be  lawful,  and  it  certainly  is  just. 

Motion  for  new  trial  denied. 

Cited  in— 18  Wend.,  221;  5  Den.,  264 ;  14  Hun,  406 ;  7 
Barb.,  301 : 13  Barb.,  597 :  22  Barb.,  579 ;  25  Barb.,  12 ;  5 
Kan.,  200;  49  Am.  Dec.,  244. 


DOE,  ex  dem.  MARSTON  ET  AL.,  v.  BUTLER. 

Conveyance  in  Fee — Grantee*  Presumed  to  Have 
Entered  into  Possession — Those  in  Possession 
Presumed  to  Hold  in  Subordination  to  their 
Title — Presumption  of  Reconveyance — When 
Entertained — Lapse  of  Time — Parties  in  Eject- 
ment— Joint  Demise  to  be  Proved  as  Laid. 

A  conveyance  in  fee  having  been  shown  from  the 
original  proprietor  of  a  tract  of  land,  the  grantees 
will  be  presumed  to  have  entered  into  possession; 
and  whoever  is  in  possession  will  be  persumed  to 
hold  for  them,  and  in  subordination  to  their  title, 
until  the  contrary  appears.  So  ruled,  in  a  case  where 
the  claim  to  recover  was  made  under  a  conveyance 
executed  55  years  before  suit  brought. 

A  surrender  or  reconveyance  to  the  grantor  can- 
not be  presumed,  even  after  a  lapse  of  55  years, 
where  no  foundation  for  such  presumption  is  laid, 
by  showing  title  or  claim  of  right  under!the  grant- 
or, either  in  the  tenant  or  those  from  whom  he  de- 
rived his  possession. 

A  presumption  of  reconveyance  will  be  made, 
where  it  is  necessary  to  clothe  a  rightful  posses- 
sion with  a  legal  title ;  but  the  court  must  first  see 
that  there  is  nothing  but  the  form  of  a  conveyance 
wanting.  But  this  presumption  in  favor  of  a  grant, 
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against  written  evidence  of  title,  can  never  arise 
from  the  mere  neglect  of  the  owner  to  assert  his 
right,  where  there  has  been  no  adverse  title  or  enjoy- 
ment by  those  in  whose  favor  the  grant  is  tt>  be  pre- 
sumed. 

A  demise  in  a  declaration  of  ejectment  laid  from 
a  man  who  was  dead  at  the  commencement  of  the 
suit,  may  be  objected  to  at  the  trial  and  is  cause  of 
nonsuit.  A  lessor  must  be  capable  of  making  a  de- 
mise, not  only  at  the  time  alleged  in  the  declaration, 
but  also  when  the  suit  is  commenced. 

Where  a  joint  demise  is  laid  in  the  names  of  sev- 
eral lessors,  it  must  be  proved  as  laid ;  and  unless  it 
be  shown  that  the  lessors  had  such  an  interest  as 
would  enable  them  to  join  in  a  demise,  the  plaintiff 
will  be  nonsuited. 

Citations— Co.  Litt.,  114  a,  b;  8  East, 263:  2  Wend., 
35  to  38;  11  East,  372;  Cowp.,214;  8  Johns.,  495;  1  Wend., 
27  ;  Adams,  Ej.,  288,  306 :  2  Cow.,  355,  502 ;  1  Cai.,  20 ;  1 
Johns.  Cas.,  392 ;  1  Cai.  Cas.,  102 ;  3  Johns.,  259 ;  10 
Johns.,  368;  4  Johns.,  483;  2  Phil.  Ev..  171;  2  Cai.,  174;  12 
Johns.,  185. 

THIS  was  an  action  of  ejectment,  tried  at  the 
New  York  Circuit,  in  Mar.,  1828.  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  premises  in  question  were  claimed  by 
the  lessors  of  the  plaintiff  under  a  deed  convey- 
ing the  same  with  other  lands,  executed  by 
Nicholas  Bayard  to  Thomas  Marston  and  six 
others,  as  joint  tenants,  bearing  date  Dec.  20, 
1771,  duly  acknowledged  and  recorded.  The 
consideration  expressed  in  the  deed  was  £10,- 
000.  Thomas  Marston  survived  his  co-grant- 
ees, and  died  himself  in  the  beginning  of  the 
year  1814.  He  had  four  daughters,  all  of  whom 
married  and  died  during  the  lifetime  of  their 
father,  leaving  children. 

The  declaration  contained  four  demises:  the 
first,  from  Thomas  Marston,  laid  Jan.  1, 1813^ 
the  second,  a  joint  demise  from  the  heirs  of 
Thomas  Marston,  laid  Feb.  28,  1826;  the  third, 
also  a  joint  demise  from  the  same  persons,  laid 
Jan.  1, 1820;  and  the  fourth, from  one  Lawrence 
Reid  Stevens.  The  descent  of  the  persons  alleged 
*to  be  the  heirs  of  Thomas  Marston,  [*15O 
and  named  as  the  lessors  of  the  plaintiff  in  the 
second  and  third  demises.was  regularly  proved, 
except  that  the  name  of  one  of  them  was  in- 
serted in  the  demise  Celia,  instead  of  Elsie  or 
Alice,  and  that  the  marriage  of  another,  viz.: 
Cornelia  Dennis,  with  John  D.  Martin,  named 
as  lessors,  was  not  proved. 

The  premises  sought  to  be  recovered  were 
part  of  a  farm  whereof  Nicholas  Bayard  was 
in  possession,  previous  to  his  conveyance  of 
the  same  in  1771,  and  whereof  he  continued  in 
possession  until  his  death  in  1798;  admitting, 
however,  the  claims  of  those  who  had  deeds 
from  his  grantees  of  portions  of  the  farm  un- 
der the  conveyance  of  1771.  The  premise* 
were  sold  by  the  Corporation  of  N.  Y.,  In  1813, 
for  the  term  of  six  years,  to  satisfy  an  assess- 
ment due  the  Corporation. 

On  this  evidence,  the  judge  ruled  that  the 
plaintiff  was  not  entitled  to  recover,  and  direct- 
ed a  nonsuit  to  be  entered.  The  plaintiff  ex- 
cepted,  and  now  moved  to  set  aside  the  non- 
suit. 

Mr.  J.  I.  Roosevelt,  Jr.,  for  the  plaintiff. 
The  fact  that  Marston,  the  lessor  of  the  plaint- 
iff in  the  first  demise,  died  previous  to  the  com- 
mencement of  the  suit,  was  no  cause  for  non- 
suiting the  plaintiff.  Thr  demise  was  laid  in 
1813,  and  he  did  not  die  until  1814.  The  in- 
quiry is  not  whether  the  lessee  be  living  or 
dead  but  whether  he  had  title  at  the  date  of 
the  demise.  By  the  consent  rule,  the  defend- 
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ant  agreed  to  admit  the  demise,  and  to  contest 
the  title  alone.  The  death  of  a  lessor  does  not 
abate  the  action.  8  Johns.,  495,  and  is  no  ex- 
cuse for  not  going  to  trial.  1  Wend.,  27.  The 
defendant.to  have  got  rid  of  this  demise.should 
have  moved  the  court  to  have  had  it  struck  out. 
3. Johns.,  259. 

The  plaintiff  was  entitled  to  recover  under 
the  second  count.  Title  was  showii  in  five  les- 
sors; as  to  the  sixth,  there  was  a  mistake  in  the 
name.  The  jury  should  have  been  permitted 
to  pass  upon  the  case,  so  as  to  have  given  the 
plaintiff  an  opportunity  to  move  to  amend. 
Besides,  showing  title  in  five  lessors,  supported 
the  plaintiff's  claim  to  five  sixths.  The  only 
ground  alleged  for  a  nonsuit  as  to  this  count 
was,  that  the  proof  did  not  support  the  decla- 
ration. Tenants  in  common  may  make  a  joint 
151*]  demise  in  ejectment,  2  Cai.,  *169  ;  or 
separate  demises  may  be  laid  in  the  name  of 
each  ;  and  they  will  recover  the  whole  of  the 
premises,  if  they  can  show  title.  12  Johns., 
185.  Why,  then,  should  not  a  recovery  be  per- 
mitted in  the  names  of  those  in  whom  title  is 
shown?  Can  the  joining  of  a  party,  who  has 
no  title,  avoid  the  lease  as  to  those  who  had 
title  ? 

Mr.  W.  Slosson,  for  defendant,  did  not 
deny  the  doctrine,  that  the  death  of  a  lessor 
during  the  pendency  of  a  suit,  will  not  abate 
the  suit  ;  but  he  contended  that  a  plaintiff  in 
ejectment  had  not  the  right  to  insert  in  his  dec- 
laration a  demise  in  the  name  of  a  dead  man. 
Although  the  action  of  ejectment  is  said  to  be 
a  fiction,  the  fiction  must  be  such  as  that  it 
may  be  true.  The  lessor  must  have  title,  as 
well  at  the  commencement  of  the  suit,  as  on 
the  day  of  the  demise.  At  the  commencement 
of  this  suit,  the  lessor  had  been  dead  several 
years.  The  defendant  might  have  applied  to 
have  had  the  demise  stricken  out ;  but  it  is  to 
be  presumed  he  did  not  know  the  fact  until  it 
was  disclosed  on  the  trial,  and  he  might  then 
make  his  objection. 

He  also  admitted  that  here  tenants  in  com- 
mon may  make  a  joint  demise  in  ejectment, 
though  it  is  held  otherwise  in  England.  But  a 
joint  demise  having  been  laid,  a  joint  title  must 
be  proved,  or  the  plaintiff  must  fail.  There 
was  a  defect  of  proof  as  to  two  of  the  lessors  : 
the  name  of  one  was  erroneously  stated  ;  the 
marriage  of  the  other  was  not  shown,  author- 
izing the  use  of  the  name  of  her  husband  as  a 
lessor. 

The  plaintiff  was  properly  nonsuited  also, 
because  a  valid  subsisting  title  was  not  shown 
in  the  lessors  of  the  plaintiff  at  the  commence- 
ment of  the  suit.  The  plaintiff  was  bound  to 
show  a  prima  facie  right  of  entry.  Title  with- 
out possession  gives  no  right  of  entry.  There 
is  no  evidence  of  possession  by  Marston  or  his 
heirs  since  the  execution  of  the  deed  in  1771. 
The  possession  remained  in  Bayard  until  his 
death,  in  1798,  and  has  been  continued  until 
the  commencement  of  this  suit  in  1826,a  period 
of  upwards  of  half  a  century,  and  no  claim 
under  the  deed  of  1771,  which,  if  a  deed  of 
trust,  will  be  presumed  to  have  been  satisfied. 
A  surrender  will  be  presumed  of  an  outstanding 
title  after  such  a  lapse  of  time.  8  Johns.,  386; 
4/&,211. 

152*]  *Mr.  Roosevelt,  in  reply.  The  ob- 
jection to  the  want  of  proof  of  the  marriage  of 
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one  of  the  lessors,  is  of  the  same  character  as 
the  objection  of  misnomer;  it  serves  only  to  re- 
duce Ihe  plaintiff's  claim  another  sixth.  He  is 
still  entitled  to  recover  four  sixths.  As  to  the 
objection  of  want  of  possession,  a  grantor  and 
those  claiming  under  him  cannot  allege  the 
want  of  entry,  or  the  absence  of  proof  of  acts 
or  ownership,  by  a  grantee  in  bar  of  a  recov- 
ery. 1  Wend.,  341.  The  right  to  presume  a 
conveyance  belonged  to  the  jury,  and  not  to 
the  court.  2  Wend.,  3. 

By  the  Court,  Sutherland,  J.  I  think  the 
plaintiff  was,  on  the  whole  case,  properly  non- 
suited. It  is  objected  to  a  recovery  under  the 
first  count :  1.  That  no  possession  is  shown 
ever  to  have  been  taken  by  Bayard's  grantees, 
of  whom  Marston  was  one,  under  the  convey- 
ance to  them  of  Dec.  20,  1771;  and  2.  That  no 
actual  leases  from  Marston,  before  his  death, 
which  took  place  in  Jan.,  1814,  was  proved  ; 
and  that  the  consent  rule  does  not  confess  a 
lease  which  could  not  at  the  time  be  made. 

First.  Title  and  seisin  are  always  consid- 
ered united  until  a  disseisin  is  shown.  Co.  Litt. , 
114  «,  b.  A  conveyance  in  fee  having  been 
shown  from  Bayard,  who  is  acknowledged  to 
have  been  the  original  proprietor,  to  Marston 
and  others,  they  are  presumed  to  have  entered 
into  possession,  or  whoever  is  presumed  to 
have  held  for  them,  and  in  subordination  to 
their  title,  until  the  contrary  appears.  A  sur- 
render or  reconveyance  to  Bayard  cannot  be 
presumed,  because  no  foundation  for  such  a 
presumption  is  laid  by  the  evidence.  The 
defendant  shows  no  title  or  claim  of  right 
under  Bayard,  either  in  himself  or  those  from 
whom  he  derived  the  possession.  "Deeds, 
patents,  and  even  Acts  of  Parliament,  may  be 
presumed  to  support  the  long  and  uninter 
rupted  possession  of  a  right  or  claim  of  right ; 
but  a  conveyance  will  never  be  presumed  to 
defeat  the  claim  of  a  person  showing  a  good 
paper  title,  unless  there  has  been  an  adverse 
possession  or  enjoyment  under  claim  of  right, 
in  accordance  with  the  fact  presumed."  In 
Keene  v.  Deardon,  8  East,  263,  Ld.  Ellenbor- 
ough,  in  relation  to  a  presumption  of  a  recon- 
veyance, *says:  "Presumptions  of  this  [*153 
sort,  when  fit  to  be  made,  are  always  made  in 
favor  of  the  possession  of  those  who  are  right- 
fully entitled  to  it. "  The  rule  of  presumption 
is  ut  res  rite  acta  est,  and  is  applied,  whenever 
the  possession  of  the  party  is  rightful,  to  invest 
that  possession  with  a  legal  title.  Such  a  pre- 
sumption will  be  made  when  it  is  necessary  to 
clothe  a  rightful  possession  with  a  legal  title  ; 
but  the  court  must  first  see  that  there  is  noth- 
ing but  the  form  of  a  conveyance  wanting. 
But  this  presumption  in  favor  of  a  grant  against 
written  evidence  of  title,  can  never  arise  from 
the  mere  neglect  of  the  owner  to  assert  his 
right,  when  there  has  been  no  adverse  title  or 
enjoyment  by  those  in  whose  favor  the  grant 
is  to  be  presumed;  for  the  obvious  reason  that 
the  presumption  against  the  person  showing 
title,  which  arises  from  the  delay  in  asserting 
his  title,  is  equally  balanced  by  the  like  pre- 
sumption arising  from  the  same  delay  on  the 
part  of  the  supposed  grantee.  Opinion  of 
Chancellor  Walworth  in  Schavber  v.  Jackson, 
2  Wend.,  85-38;  11  East,  872;  Cowp.,  214. 

Second.  It  has  frequently  been  decided  that 

319 


153 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1829 


the  death  of  the  lessor  of  the  plaintiff  will  not 
abate  the  action  ;  Frier  v.  Jackson,  8  Johns. , 
495;  1  Wend.  ,27;  Adams,  Ej.,  288,  306;  2 
Cow. ,  355 ;  but  in  all  those  cases  the  death  of  the 
lessors  was  after  the  commencement  of  the  ac- 
tion. The  defendant  may  move  to  have  the 
demise  of  a  lessor,  who  died  before  the  com- 
mencement of  the  action,  struck  out  of  the  dec- 
laration; 1  Cai.,  20;  1  Johns.  Cas.,  392;  1  Cai. 
Cas.,  102;  3  Johns.,  259  ;  and  it  seems  the  mo- 
tion wjll  in  all  cases,  if  the  fact  is  not  denied, 
be  granted  as  a  matter  of  course,  and  without 
costs  to  be  paid  to  the  plaintiff,  on  the  ground 
that  it  is  an  irregularity  in  the  plaintiff  to  make 
a  dead  man  a  lessor.  Although,  as  a  general 
rule,  a  lessor  will  be  struck  out  of  the  declara- 
tion who  is  shown  to  have  no  subsisting  inter- 
est in  the  premises,  yet,  under  special  circum- 
stances, the  court  will  permit  such  a  demise  to 
be  retained.  10  Johns.,  368;  4 Id.,  483;  2  Cow., 
502.  But  it  is  nowhere  said  that  any  state  of 
facts  will  induce  the  court  to  retain  a  demise 
from  a  man  who  was  dead  when  the  suit  was 
commenced.  If  this  be  so,  it  is  a  ground  of 
1 54*]  nonsuit  when  the  *fact  appears  upon 
the  trial  and  no  other  count  is  supported.  Al- 
though the  demise  is  a  fiction,  still  the  fiction 
must  be  such  as  might  by  possibility  have  been 
true.  The  lessor  is  supposed  to  have  been 
capable  of  making  a  demise,  not  only  at  the 
time  when  the  demise  is  alleged  to  have  been 
made,  but  when  the  suit  was  commenced. 

Third.  The  two  counts  on  the  demise  of  the 
heirs  of  Marston  were  not  supported.  The  de- 
mise in  both  counts  is  joint,  and  there  was 
no  proof  of  title  as  to  some  of  the  lessors.  The 
demise  must  be  proved  as  laid.  The  persons 
who  are  supposed  to  have  demised  the  prem- 
ises, must  be  shown  to  have  had  a  legal  power 
to  demise;  and  if  the  demise  is  joint  only,  it 
should  be  proved  that  the  lessors  had  such  an 
interest  as  would  enable  them  to  join  in  a  de- 
mise. 2  Phil.  Ev.,  171;  2  Cai.,  174;  12  Johns., 
185,  opinion  of  Kent,  Ch.  J.  The  marriage  of 
Cornelia  Dennis,  one  of  the  grandchildren  of 
Thomas  Marston,  and  John  D.  Martin,  who 
are  both  lessors,  was  not  proved  and,  of  course, 
no  interest  was  shown  in  Marston. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 19  Wend.,  177,  313 : 1  Hill,  128 :  6  Hill,  638 ; 
7  Hill,  311 ;  37  N.  Y.,  260 :  62  N.  Y.,  480 :  4  Trans.  App., 
102 ;  18  Barb..  22 :  24  Barb..  50 ;  35  How.  Pr.,  427 ;  36 
Mich.,  243 ;  47  Mich.,  224 ;  82  Ind.,  399 ;  32  Am.  Dec., 
441 ;  35  Am.  Dec.,  309  (41  Mass.,  106). 


SKELDING  t>.  WHITNEY. 

Action  for  Damages  to  Adjoining  Premises  Re- 
sulting from  Want  of  Skill  in  Laying  Founda- 
tions of  a  House — Contract — Former  Suit — 
Arbitration — Set-  Off. 

Where,  in  consequence  of  the  want  of  ordinary 
care  and  skill  in  laying1  the  foundations  of  a  house, 
about  to  be  erected,  damage  was  sustained  by  the 
owner  of  an  adjoining1  house,  and  the  parties  there- 
upon entered  into  an  agreement,  by  which  it  was 
stipulated  that  the  work  should  proceed,  that  a 
partition  wall  should  be  built  for  the  benefit  of  both 
parties,  and  that  the  damages  and  compensation 
should  be  passed  upon  by  arbitrators ;  which  sub- 
mission was  revoked  previous  to  an  award  made, 
and  an  action  for  breach  of  covenant  brought  by 
the  person  who  built  the  house  to  recover  a  com- 
pensation for  a  portion  of  the  wall,  in  which  action 
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the  defendant  set  off  his  damages,  it  was  held,  that 
such  damages  were  a  legitimate  subject  of  consid- 
eration in  such  action  of  covenant,  under  the  agree- 
ment between  the  parties,  and  having  been  submit- 
ted to  and  passed  upon  by  a  jury,  a  suit  could  not 
subsequently  be  sustained  for  a  recovery  of  the 
same  damages. 

It  seems  that  where  a  defense  has  been  insisted  on 
in  a  former  action,  submitted  to  and  passed  upon 
by  a  jury,  and  not  objected  to  by  the  plaintiff  in 
such  action,  although  such  defense  be  not  the  sub- 
ject of  set-off  in  such  action,  a  party  will  be  pre- 
cluded from  subsequently  maintaining  an  action  for 
the  subject-matter  thus  set  off  by  way  of  defense. 

Citations— 2  Johns.,  24 ;  3  Cai.,  152 ;  3  Johns.,  433 : 
6  Johns.,  168  ;  13  Johns.,  184. 

THIS  was  an  action  on  the  case,  tried  at  the 
N.  Y.  Circuit,  in  Apr.,  1827,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  ground  of  complaint  was,  that  the  work- 
men of  the  defendant,  in  digging  to  lay  the 
foundations  of  a  storehouse  *about  to  [*155 
be  erected  by  him,  undermined  the  walls  of  a 
storehouse  belonging  to  the  plaintiff,  situate  on 
the  adjoining  lot,  whereby  the  storehouse  was 
injured  and  lessened  in  value. 

The  defense  set  up  was,  that  the  damages 
claimed  in  this  action  had  been  urged  as  a  set- 
off  by  the  present  plaintiff,  in  a  former  action 
brought  by  the  present  defendant  against  him, 
and  considered  and  allowed  by  a  jury.  It  ap- 
peared that  after  the  injuries  complained  of  in 
the  declaration  in  this  cause  had  been  principal- 
ly done,  the  parties  entered  into  an  agreement 
under  hand  and  seal,  whereby,  after  reciting 
that  the  defendant,  Whitney,  was  about  to  erect 
a  storehouse  on  his  lot,  and  to  take  down  and 
rebuild  the  partition  wall  between  the  parties,  it 
was  agreed  that  Whitney  should  rebuild  the 
wall,  and  have  it  done  in  a  workmanlike  man- 
ner, with  a  chimney  and  fireplace  for  the  use 
of  Skelding.  The  whole  subject-matter  be- 
tween the  parties  relative  to  damages  and  com- 
pensation was  referred  to  certain  persons  as 
arbitrators;  the  party  against  whom  the  award 
should  be  made  to  pay  the  sum  awarded,  on 
demand;  and  Whitney  to  give  a  good  and  suf- 
ficient conveyance  to  Skelding  of  the  undi- 
vided half  of  the  partition  wall.  Previous  to 
any  award  being  made,  Skelding  revoked  the 
submission;  whereupon  Whitney  brought  a 
suit  against  him  for  a  breach  of  his  covenant. 
Skelding  suffered  judgment  to  pass  against 
him  by  default,  and  the  damages  of  the  plaintiff 
were  assessed  by  a  sheriff's  jury  at  six  cents. 
After  the  plaintiff  had  rested  his  cause,  and 
these  facts  had  been  shown  on  the  part  of  the 
defendant,  the  defendant  offered  to  prove,  that 
on  the  execution  of  the  writ  of  inquiry  in  the 
cause  of  Whitney  v.  Skelding,  Skelding  appeared 
and  proved,  by  way  of  set-off  to  the  damages 
claimed  by  Whitney  in  that  suit,  the  identical 
damages  which  he  now  sought  to  recover,  and 
that  the  same  were  allowed  to  him  by  the 
sheriff's  jury,  and  that  no  objection  was  made 
to  his  right  to  such  allowance  on  the  part  of 
Whitney;  which  evidence  was  objected  to  by 
the  plaintiff,  and  rejected  by  the  judge.  The 
defendant  excepted.  The  plaintiff  obtained  a 
verdict  for  $300,  which  was  now  moved  to  be 
set  aside. 

*Mr.  G.  Griffin,  for  defendant.  The  [*156 
defendant  ought  to  have  been  allowed  to  prove 
that  the  plaintiff  had  availed  himself  of  the 
subject-matter  of  this  action,  by  way  of  defense 
in  the  action  of  the  defendant  against  him. 
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What  has  once  been  submitted  to  judicial  in- 
vestigation, cannot  again  be  brought  into  ques- 
tion. 6  Johns.,  168;  7  Id.,  20;  16  Id.,  186;  8 
€ow.,  120.  And  it  matters  not  whether  the 
defense  interposed  in  the  former  action  was 
properly  a  subject  of  set-off  or  not,  having 
been  insisted  on  and  not  objected  to  by  the  op- 
posite party;  and  thus  having  had  the  benefit 
of  the  defe'nse,  the  party  urging  it  is  preclud- 
ed from  again  setting  it  up.  The  consent  of 
parties  takes  away  error.  13  Johns.,  185;  3  Id., 
483;  3  Cai.,  152,  154.  A  former  recovery  may 
be  given  in  evidence  under  the  general  issue. 
1  Chit.  PI. ,  486.  Besides,  the  damages  of  the 
plaintiff  were  legitimately  a  subject  of  defense 
in  the  action  of  the  defendant  against  the 
plaintiff.  By  the  agreement  between  the  par- 
ties, the  whole  subject-matter,  damages  as  well 
as  compensation,  were  submitted  to  the  arbi- 
trators; by  the  revocation  of  the  submission, 
only  the  triors  were  changed;  a  jury  was  sub- 
stituted for  the  arbitrators. 

Mr.  J.  Anthon,  for  plaintiff.  The  damage 
of  the  plaintiff  was  sustained  previous  to  the 
Agreement  to  submit.  By  the  revocation  of  the 
submission,  the  parties  were  left  in  statu  quo. 
16  Johns.,  205.  The  defendant  had  no  right  to 
show,  by  parol,  that  in  his  action  against  the 
plaintiff,  the  latter  set  off  the  subject-matter 
of  this  action  against  the  plaintiff's  right  of  re- 
covery in  that  case,  because  such  proof  is 
Against  the  record.  The  record  is  of  a  suit  in 
covenant,  in  which  evidence  of  a  tort  was  not 
admissible.  To  make  a  record  in  a  former  suit 
•evidence,  it  should  appear  from  the  record  it- 
self, that  the  matter  alleged  to  have  been  con- 
sidered in  that  suit,  was  in  issue.  2  Johns.,  24; 
1  Esp.,  43. 

By  the  Court,  Marcy,  J.  As  a  defense  to  the 
present  action,  the  defendant  offered  to  prove 
that  the  damages  now  claimed  were  taken  into 
consideration,  and  allowed  without  objection 
from  the  plaintiff,  by  the  sheriff's  jury,  as  a 
157*]  set-off  *to  the  demand  claimed  in  the 
former  suit  between  the  same  parties;  but  the 
judge  refused  to  receive  the  evidence.  The 
present  application  for  a  new  trial  rests  mainly 
on  the  alleged  error  of  this  decision  of  the 
judge. 

In  the  former  suit,  there  was  no  issue;  the 
plaintiff's  damages  were  assessed  by  a  jury, 
and  adjudged  by  them  to  be  merely  nominal. 
Was  the  claim  of  the  plaintiff,  for  which  this 
suit  was  brought,  one  that  could  properly  be 
•considered  by  the  jury  as  a  matter  of  set-off  in 
the  former  suit?  If  it  was  not,  the  right  of  the 
plaintiff  to  sustain  this  action  still  remains, 
•even  if  the  jury  did  in  fact  allow  it  as  a  set-off. 
Such  is  the  rule  laid  down  in  the  case  of  Man- 
ny v.  Harris,  2  Johns.,  24.  There  seem,  how- 
ever, to  be  some  exceptions  to  this  general  rule; 
they  are  found  in  the  cases  of  King  v.  Fuller, 
S  Cai.,  152;  Wilson  v.  Larmouth,  3  Johns.,  433; 
Curtis  v.  Groat,  6  Id.,  168,  and  M'Lean  v. 
Hugarin,  13  Id.,  184.  In  the  latter  case,  it  is 
said  by  the  court:  "Although  the  demand  in 
this  case  sounds  in  tort,  and  might  not,  in 
strictness,  have  been  admissible  as  a  set-off  on 
the  former  trial,  yet  if  it  were  admitted  with- 
out objection,  and  has  been  once  tried,  that 
judgment  is  conclusive  with  respect  to  that 
matter."  It  seems  to  be  somewhat  difficult  to 
reconcile  these  cases  with  that  of  Manny  v. 


Harris,  unless  we  assume  that  the  jury,  in  the 
latter  case,  made  the  set-off  without  the  assent 
of  the  defendant  to  the  former  suit;  which  as- 
sent seems  to  form  the  exception  to  the  general 
rule.  If  it  be  admitted  that  the  damages  of  the 
plaintiff  were  not  a  proper  matter  for  the  con- 
sideration of  the  sheriff's  jury,  this  case  falls 
within  the  authority  of  those  cases  which  are 
supposed  to  be  exceptions  to  the  general  rule; 
for  the  proof  offered  was,  that  the  damages 
claimed  in  this  suit  had  been  submitted  to  the 
jury  in  the  former  suit  between  these  parties; 
by  the  present  plaintiff,  without  objection 
from  the  present  defendant,  and  were  allowed 
by^  the  jury  as  an  off-set  to  the  demand  in  that 
suit.  This  case,  however,  does  not,  in  my 
opinion,  involve  the  necessity  of  attempting  to 
harmonize  the  decisions  referred  to,  or  to  say 
precisely  what  shall  constitute  exceptions  to 
the  rule  laid  down  in  the  case  of  Manny  v. 
Harris. 

*I  think  that  the  damages  sought  to  [*  1 58 
be  recovered  here  were  properly  brought  be- 
fore the  jury  in  the  former  suit.  Although  the 
agreement  was  not  entered  into  by  the  parties 
until  most  of  the  damage  which  is  the  subject 
of  this  suit  had  happened,  yet,  by  fair  inter- 
pretation, it  is  to  be  considered  as  relating  not 
only  to  what  was  to  be,  but  what  had  been 
done  by  the  defendant,  and  to  what  damage 
had  been,  as  well  as  what  was  to  be  sustained 
by  the  plaintiff.  The  import  of  the  agreement 
is,  that  the  whole  matter  should  be  submitted 
to  and  adjusted  by  the  arbitrators.  The  suit 
instituted  by  the  present  defendant,  for  the  vio- 
lation of  the  agreement,  necessarily  brought 
under  the  consideration  of  the  jury,  which 
assessed  his  damages,  not  only  the  benefits 
which  the  defendant  in  that  suit  had  received, 
but  the  damages  which  he  had  suffered;  for 
his  claim  was  for  the  excess  of  benefit  over 
damage.  The  plaintiff's  damage  having  been 
once  passed  on  by  the  jury,  a  suit  cannot  be 
sustained  for  them.  The  judge,  therefore,  in 
my  opinion,  erred  in  refusing  to  receive  the 
evidence  by  which  the  defendant  offered  to  es- 
tablish the  fact  that  the  cause  of  action  in  this 
suit  had  been  submitted  to  and  passed  on  by  the 
jury  in  the  former  suit  between  these  parties. 

Motion  for  a  new  trial  granted. 

Cited  in-16  Wend.,  586. 


BANK  OF  ORANGE 

v. 
A.  BROWN  AND  FIVE  OTHERS. 

Common  Carriers — Parties — Action  on  the  Gate 
against  Six  of  Many  Proprietors  of  a  Steam- 
boat for  Loss  of  Property,  Sustained — All  the 
Proprietors  need  not  be  Joined — An  Action 
Solely  upon  the  Custom  is  One  of  Tort — Either 
Assumpsit  or  Case  Lies — But  Each  is  Gov- 
erned by  its  Own  Rules. 

In  an  action  against  six.  as  proprietors  of  a  steam- 
boat, in  which  they  were  charged  as  common  car- 
riers, for  the  loss  of  property  put  on  board  for 
transportation,  and  the  gravamen  was  stated  to 
have  arisen  from  a  breach  of  duty,  it  was  held,  that 
a  plea  in  abatement  that  there  were  54  other  pro- 
prietors, who  were  jointly  liable,  was  bad,  and  judg- 
ment of  respomieas  iwster  was  awarded. 

An  action  solely  upon  the  custom,  is  an  action  of 
tort,  in  which  all  or  any  number  of  the  ownera  of  a 
vessel,  coach  or  any  kind  of  conveyance  used  by 
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common  carriers  may  be  sued,  and  on  a  verdict 
against  all  or  a  part  only  of  those  against  whom  the 
action  is  brought,  judgment  may  be  rendered. 

The  plaintiff  has  his  choice  of  remedies,  either  to 
bring  assumpait  or  case  ;  but  when  one  or  the  other 
form  of  action  is  adopted,  it  will  be  governed  by  its 
own  rules.  If  the  plaintiff  states  the  custom,  and 
also  relies  on  an  undertaking,  general  or  special,  the 
action,  though  it  may  be  said  to  be  ex  delicto  quasi 
ex  contractu,  is  in  reality  founded  on  the  contract, 
and  will  be  treated  as  such. 

Citations-2  Ld.  Raym.,  909,  919  ;  Jer.  Car.,  117 ;  1 
Chit.  PI.,  75,  76 ;  2  Chit.  PL,  117,  271, 272 ;  2  Show.  ,478 ; 
1  Show.,  29, 101 ;  3  Mod.,  321 ;  2  Salk.,  440 ;  5  Burr.. 
2611 ;  2  Bl.,  947 ;  1  Wils..  281,  282 ;  5  T.  R.,  649 ;  6  T.  R,, 
369 ;  3  East,  62 ;  2  Wils.,  319  :  5  Bos.  &  P.,  365 ;  Cowp., 
375 ;  12  East,  89 ;  3  Brod  &  B.,  54 ;  2  Wend.,  338. 

TIEMURRER  to  plea  in  abatement.  The  dec- 
\)  laration  contains  nine  counts.  The  first 
count  states  that  the  defendants  were  the  own- 
ers of  a  certain  vessel  or  steamboat  called  The 
159*]  Constellation,  *whereof  R.  G.  Crutten- 
den  was  master,  used  and  navigated  upon  the 
Hudson  River,  between  the  Cities  of  N.  Y.  and 
Albany,  for  the  conveyance  and  transportation 
of  goods  and  chattels  for  hire  and  reward, 
touching  on  her  passages  up  and  down  the 
river  at  the  Village  of  Newburgh,  for  the  land- 
ing and  delivery  of  freight,  goods  and  chattels; 
that  the  plaintiffs,  to  wit:  the  President,  Direct- 
ors and  Company  of  the  Bank  of  Orange  Co., 
Nov.  15,  1827,  at  the  City  of  N.  Y.,  caused  to 
be  delivered  to  the  captain  a  parcel  of  bank 
notes  of  the  value  of  $11,250,  to  be  safely  and 
securely  carried  and  conveyed  in  the  said  vessel 
or  steamboat  from  the  City  of  N.  Y.  to  the  Vil- 
lage of  Newburgh,  and  there  to  be  delivered  to 
one  William  Phillips,  for  certain  freight  and  re- 
ward :  and  the  said  master  then  and  there  took 
and  received  the  same  f  or  thepurposes  aforesaid ; 
and  although  the  said  vessel  or  steamboat  on  the 
same  day  safely  arrived  at  Newburgh,  and  no 
dangers  of  the  seas,  nor  the  act  of  God,  nor  the 
enemies  of  the  people,  &c.,  prevented  the  safe 
carriage  of  the  said  bank  notes,  yet  the  plaint- 
iffs averred  that  the  said  defendants,  or  their 
said  agent,  not  regarding  their  duty  in  that  be- 
half, but  contriving,  &c.,  to  deceive  and  de- 
fraud the  plaintiffs,  did  not  deliver  the  said 
bank  notes  to  the  said  William  Phillips,  but  so 
negligently,  carelessly  and  improperly  conduct- 
ed the  carriage  and  conveyance  thereof,  that 
for  want  of  due  care  in  the  defendants,  their 
servants  and  agents,  the  said  bank  notes  were 
wholly  lost  to  the  plaintiffs.  The  second  count 
states  that  the  defendants  were  common  car- 
riers of  goods  and  chattels,  according  to  the 
custom  of  the  State,  and  that  the  bills  were  de- 
livered to  them  to  be  carried  from  N.  Y.  to 
Newburgh,  for  certain  freight  and  reward; 
that  although  the  vessel  arrived,  the  bills  were 
not  delivered,  but  were  lost  for  the  want  of  due 
care,  and  through  the  negligent,  careless  and 
improper  conduct  of  the  defendants,  their 
servants  and  agents.  The  third,  sixth  and 
eighth  counts  are  substantially  like  the  first, 
and  the  fourth,  fifth  and  seventh  counts  are 
like  the  second  count.  The  ninth  count  is  in 
trover.  To  the  ninth  count,  the  defendants 
pleaded  the  general  issue,  and  to  the  first  eight 
counts  they  put  in  a  plea  in  abatement,  that  on 
16O*J  the  day  in  the  said  *several  counts  of 
the  declaration  mentioned,  54  other  persons 
(naming  them),  together  with  the  six  defend- 
ants, were  joint  owners  and  proprietors  of  the 
vessel  or  steamboat  in  the  declaration  men- 


tioned;  and  that  if  any  such  injury  happened 
as  is  complained  of  in  the  said  several  counts, 
the  said  54  persons  are  jointly  liable  with  the 
defendants  for  the  same,  as  such  joint  owners 
and  proprietors,  &c.  The  plaintiffs  demurred 
to  the  plea  in  abatement,  and  the  defendants 
joined. 

The  demurrer  was  very  ably  argued  by  Mr. 
Talman,  for  the  plaintiffs,  and  Mr.  B.  F_ 
Butler,  for  the  defendants.  A  great  number 
of  cases  bearing  upon  the  question,  whether  in 
an  action  of  this  kind  the  non-joinder  of  other 
parties  can  be  plead  in  abatement,  which  have 
arisen  and  been  decided  in  the  English  courts, 
from  that  of  Boson  v.  Sandford,  to  be  found  in 
1  Show.,  29,  101,  and  2  Id.,  478,  which  first 
came  before  the  Court  of  K.  B.  in  1687,  to  the 
case  of  Buthertonv.  Wood,  5  Brod.  &  B.,  54,de- 
cided  in  1821,  and  all  the  cases,  upon  the  point 
arising  in  this  court.were  cited  and  commented 
upon  by  the  counsel;  but  as  many  of  the  au- 
thorities cited  are  reviewed  in  the  opinion  of 
the  Chief  Justice, it  is  deemed  unnecessary  to  at- 
tempt a  sketch  of  the  arguments  of  the  counsel. 

By  the  Court,  Savage,  Ch.  J.  This  is  art 
action  on  the  case  against  six  defendants  as 
common  carriers,  alleged  to  be  the  owners  of 
the  steamboat  Constellation.charged  in  the  first 
eight  counts  of  the  declaration  with  having  re- 
ceived bank  bills  to  a  large  amount  for  trans- 
portation from  the  City  of  N.Y.  to  the  Village 
of  Newburgh,  which  it  is  averred  were  lost 
through  the  want  of  due  care,  and  by  the  neg- 
ligent and  improper  conduct  of  the  defendants 
and  their  servants.  The  ninth  count  is  in  tro- 
ver, to  which  the  defendants  have  pleaded  the 
general  issue.  To  the  first  eight  counts  they 
have  pleaded  in  abatement  that  fifty-four  other 
persons,  together  with  the  defendants,  are  joint 
owners  and  proprietors  of  the  steamboat  Con- 
stellation, and  are  jointly  liable  for  any  damage 
the  plaintiffs  may  have  sustained.  The  plaint- 
iffs have  demurred,  and  the  question  presented 
for  adjudication  is,  whether  it  is  necessary  to 
join  all  the  joint  owners  in  this  suit? 

*It  is  not  denied  that  in  an  action  [*161 
against  joint  contractors,  as  such  all  must  be 
joined;  and  if  the  action  he  brought  against  a 
part  only, those  whoare  sued  may  plead  in  abate-' 
ment  the  non-ioinder  of  the  other  joint  contract- 
ors. Nor  is  it  denied  thatjin  an  action  for  a  tort, 
the  plaintiff  may  prosecute  all  or  any  portion 
of  those  concerned  in  such  tort.  But  an  action 
on  the  case  against  common  carriers,  upon  the 
custom  of  the  realm,  seems  in  England  not  to 
be  considered  always  as  belonging  entirely  to 
the  class  of  actions  arising  ex  contractu,  nor  to 
those  arising  ex  delicto,  but  is  said  sometimes  to 
be  a  case  arising  ex  delicto  quasi  ex  contractu. 

Every  person  who  undertakes  to  carry,  for  a 
compensation,  the  goods  of  all  persons  indif- 
ferently, is,  as  to  the  liability  imposed,  to  be 
considered  a  common  carrier.  There  is  an  im- 
plied undertaking  on  his  part  to  carry  the  goods 
safely,  and  on  the  part  of  the  owner  to  pay  a 
reasonable  compensation.  No  special  agree- 
ment is  necessary  to  enable  the  owner  to  main- 
tain assumpait  against  the  carrier  for  breach  of 
his  duty,  nor  to  enable  the  carrier  to  maintain 
aswmpzit  for  his  compensation.  There  is,  there- 
fore, a  perfect  contract  implied  between  the 
carrier  and  his  employer.  As  this  contract  is- 
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implied  by  law,  so  also  where  any  person  be- 
comes a  common  carrier  by  professing  to  carry 
for  all  persons  indifferently,  the  law  imposes 
upon  him  duties  and  liabilities  arising  out  of 
his  public  employment,  and  imposes  upon  the 
employer  the  liability  of  making  compensation. 
Considerations  of  public  policy,  and  not  agree- 
ments between  the  parties,  have  ascertained  the 
duties  and  fixed  the  limits  of  the  liability  of 
common  carriers;  and  for  any  omission  or  neg- 
lect of  duty,  an  action  lies  without  stating  any 
consideration  or  contract  between  the  parties; 
for  the  negligence  is  the  cause  of  the  action, 
and  it  is  not  necessary  to  state  or  rely  upon  an 
assumpsil.  Coggsv.  Bernard,  2  Ld.  Raym.,909. 
There  may  be,  and  often  is  a  special  contract 
made  with  a  common  carrier,  and  such  special 
contract  is  to  control;  but  without  any  agree- 
ment whatever,  the  bare  delivery  of  goods  to 
the  carrier,  imposes  upon  him  the  obligation 
to  dispose  of  them  according  to  the  directions 
which  he  receives;  and  a  neglect  to  comply 
with  such  directions  subjects  him  to  an  action, 
162*]  *because,  says  Ld.  Holt:  "A  neglect 
is  a  deceit  to  the  bailor;  for  when  he  intrusts 
the  bailee  upon  his  undertaking  to  be  careful, 
he  has  put  a  fraud  upon  the  plaintiff  by  being 
negligent,  his  pretense  of  care  being  the  per- 
suasion that  induced  the  plaintiff  to  trust  him; 
and  a  breach  of  a  trust,  undertaken  voluntarily, 
will  be  a  good  ground  for  an  action."  2  Ld. 
Raym.,  919.  This  was  said  in  relation  to  Ld. 
Holt's  sixth  class  of  bailments,  where  the  bailee 
acts  without  compensation;  but  applies  with 
equal  if  not  greater  force  to  his  fifth  classifica- 
tion, where  the  bailee  acts  for  a  reward. 

The  form  of  action  against  a  common  car- 
rier, is  a  question  which  has  been  considerably 
agitated  in  the  English  courts,  and  has  been 
different  as  the  gravamen  was  supposed  to  arise 
upon  a  breach  of  public  duty,  or  the  breach  of 
mere  express  promise.  Each  form  has  its  ad- 
vantages and  disadvantages.  If  asmmpsit  is 
brought,  or  the  action  be  laid  as  arising  upon 
contract,  it  may  be  abated  for  the  non-joinder 
of  proper  parties;  but  it  survives  against  the 
personal  representative,  and  the  common  counts 
may  be  joined  in  the  declaration.  If  the  action 
be  laid  as  arising  ex  delicto,  and  founded  on  the 
custom,  the  suit  does  not  abate  for  the  non- 
joinder of  all  the  proper  parties;  and,  in  a  prop- 
er case,  a  count  in  trover  may  be  joined.  "The 
present  usage,"  says  Mr.  Jeremy,  in  his  Law 
of  Carriers,  p.  117,  "sanctions  the  principles 
and  adopts  the  advantages  of  both  forms  of 
action,  by  permitting  the  cases  to  be  considered 
either  way,  as  arising  ex  contractu  or  ex  delicto, 
according  as  the  neglect  of  duty  or  breach  of 
mere  express  promise  is  meant  to  be  relied  upon 
as  the  cause  of  injury."  Mr.  Chitty  supposes 
the  plaintiff  has  his  choice  of  remedy,  1  Chit. 
PI.,  75,  76,  and  that  in  an  action  founded  upon 
the  custom,  no  advantage  can  be  taken  of  the 
non-joinder  of  defendants,  and  refers  to  the 
cases  which  were  cited  upon  the  argument.  He 
has  given  precedents  of  declarations  both  ways, 
2  Chit.,  117  and  271,  272;  according  to  which, 
the  declaration  in  this  case  is  clearly  founded 
upon  the  negligence  of  the  defendants,  and  not 

upon  an  express  promise. 
It  may  be  useful  to  review  very  briefly  some 

of  the  leading  cases  in  the  English  courts  on 

163*]  this  subject.     Boson  v.  Sandford,  *2 
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Show. ,  478,  is  one  of  the  earliest  cases.  It  first 
came  before  the  Court  of  K.  B.  in  1687.  The 
declaration  stated  that  the  plaintiff  had  laden 
on  board  the  defendant's  ship  divers  goods,  to 
be  carried  from  London  to  Topisham  For  a  rea- 
sonable freight,  and  that  the  defendants  re- 
ceived the  said  goods,  "and  them  to  transport 
and  carry  in  form  aforesaid  did  undertake," 
but  the  defendants  so  negligently  carried  the 
same  that  they  were  spoiled.  At  the  trial  at 
Nisi  Prim,  before  Ld.  Herbert,  then  Chief  Jus- 
tice, a  special  verdict  was  found,  the  Chief  Jus- 
tice  expressing  an  opinion  that  all  the  owners 
ought  to  be  joined.  When  the  case  was  argued 
at  bar,  two  points  were  made:  1.  Whether  the 
proprietors  were  answerable.  2.  Whether,  there 
being  other  owners,  the  action  lies  against  the 
defendants  alone.  Sir  John  Holt,  who  was  now 
Chief  Justice,  expressed  an  opinion  upon  the  ar- 
gument that  the  owners  were  liable  because 
they  have  the  profit;  and  he  remarked,  that  if 
the  action  be  brought  upon  the  contract,  then 
all  are  bound;  but  if  it  be  founded  upon  the 
tort,  then  he  (the  plaintiff)  may  have  an  action 
joint  or  several.  He  adds:  "Here  it  is  not 
brought  upon  the  express  contract,  but  yet  they 
have  all  the  recompense;  so  that  the  reason 
why  they  are  answerable  goes  to  all  and, there- 
fore, I  doubt  it  must  be  brought  against  all;" 
but  it  was  adjourned.  1  Show.,  29.  The  cause 
was  again  argued  at  the  next  term,  1  Show., 
101,  and  at  the  succeeding  term  the  judges  de- 
livered their  opinions  seriatim.  They  all  agreed 
that  the  action  was  upon  an  implied  contract, 
but  that  contract  was  entered  into  by  all  the 
proprietors,  and  that  the  plaintiff  could  not  re- 
cover against  a  part.  Dolbin,«7.,  thought  that 
the  defendants  should  have  pleaded  in  abate- 
ment. Holt,  Ch.  J.,  says:  "This  action  is 
grounded  upon  the  trust,  and  that  doth  imply 
a  contract.  Then  in  all  cases  where  the  action 
is  grounded  on  a  contract,  all  that  are  privies 
to  the  contract  shall  take  advantage  of  this 
omission  on  the  general  issue."  This  case  is 
also  reported  in  3  Mod.,  321;  2  Salk.,  440,  and 
in  other  books,  but  the  report  in  Shower  is  the 
most  satisfactory.  This  case  decided  three 
points:  1.  That  the  proprietors  as  well  as  the 
master  of  the  vessel  were  liable  for  damages; 

2.  That  the  action  *being  upon  con-  [*164 
tract,  all  the  proprietors  must  be  joined;  and 

3.  That  the  non- joinder  need  not  be  pleaded  in 
abatement,  but  was  good  ground  of  nonsuit  at 
the  trial.  This  latter  point  was  ruled  the  other 
way  in  Rice  v.  Shute,  in  K.  B.,  5  Burr.,  2611, 
decided  in  1770,  and  in  Abbott  v.  Smith,  in  the 
C.  P.  four  years  afterwards,  2  Bl.,  947,  and 
that  the  non-joinder  must  be  pleaded  in  abate- 
ment; and  such  has  been  the  common  practice 
ever  since. 

The  case  of  Dale  v.  HaU,  1  Wils.,  281,  de- 
cided in  1750,  is  no  otherwise  important,  only 
as  it  shows  the  opinion  of  the  court,  that  the 
defendant  was  liable  as  a  common  carrier  in 
an  action  of  assumpsit,  and  that  the  liability  of 
a  common  carrier  is  based  upon  contract. 

The  next  case  in  the  order  of  time  is  Mitchel 
v.  Tarburt,  5  T.  R  ,  649,  decided  in  1794.  This 
was  an  action  against  the  defendants  for  the 
negligence  of  their  servant  in  running  their 
ship  against  the  plaintiff's  ship.  To  this  dec- 
laration the  defendants  pleaded  in  abatement 
the  non- joinder  of  other  joint  owners.  Demur- 
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rer  and  joinder.  The  case  of  Boson  v.  Sand- 
ford  was  cited  by  the  counsel  for  the  defend- 
ants: in  answer  to  which  Ld.  Kenyon  says, 
that  that  case  was  treated  by  the  whole  court 
as  an  action  for  a  breach  of  contract;  and  that 
it  was  there  decided,  that  in  an  action  arising 
ex  deUcto,  the  plaintiff  may  sue  all  or  any  of 
the  parties.  The  case  then  before  the  court 
they  considered  an  action  ex  delicto.  The  dec- 
laration charged  that  the  defendants,  by  their 
servant,  so  negligently  navigated  their  vessel, 
that  by  reason  of  the  negligence  of  their  serv- 
ant, the  defendants'  ship  struck  the  plaintiff's 
ship  with  great  force  and  violence,  &c. 

The  case  of  Buddie  v.  Wilson,  6  T.  R,  369, 
decided  in  1795,  came  on  soon  after  in  the  same 
court,  and  was  an  action  on  the  case  against 
the  defendant,  as  a  common  carrier,  and 
charged  that  the  plaintiff  delivered  the  defend- 
ant certain  goods  to  be  carried  for  hire  from 
London  to  Devises,  yet  the  defendant  did  not 
carry  them,  but  neglected  to  do  so;  and  that 
by  the  carelessness  of  the  defendant  and  his 
servants,  the  goods  were  lost.  The  defendant 
pleaded  in  abatement  the  non-joinder  of  two 
others,  to  which  there  was  a  demurrer.  The 
court  held  the  plea  in  abatement  bad,  because 
165*]  not  pleaded  *until  after  a  general  im- 
parlance;  but  Ld.  Kenyon  said  it  might  have 
been  supported  if  pleaded  in  proper  time,  and 
referred  to  1  Wils.,  282,  Denison's  opinion, 
that  the  declaration  upon  the  custom  of  the 
realm  was  the  same  with  the  one  then  before 
the  court,  which  was  assumpsit. 

Next  is  the  case  of  Govett  v.  Radnidge,  3 
East,  62,  decided  in  1802.  The  declaration 
was,  that  the  defendants  had  the  loading  of  a 
hogshead  of  treacle  upon  a  cart  for  a  reason- 
able reward;  but  they  so  carelessly  and  negli- 
gently conducted  themselves,  that  they  let  fall 
the  hogshead  and  it  was  damaged.  On  not  guilty 
pleaded,  one  defendant  was  found  guilty  and 
the  others  not.  A  motion  was  made  in  arrest 
of  judgment.  Ld.  Ellenborough  gave  the 
opinion  of  the  court.  He  considered  Boson  v. 
Sandford  as  clearly  an  action  of  assumpsit  and, 
therefore,  not  applicable;  and  that  Ld.  Ken- 
yon had  decided  Buddie  v.  Wilson  upon  that 
case.  But  this  point  was  not  necessary  to  be 
decided  in  Buddie  v.  Wilson.  Ld.  Ellenbor- 
ough, therefore,  prefers  placing  reliance  upon 
Dickon  v.  Clifton,  2  Wils.,  319,  decided  in  1766, 
which  was  not  cited  to  Ld.  Kenyon;  in  which 
case  it  was  decided  that  trover  might  be  joined 
with  an  action  for  misfeasance,  and  also  with 
an  action  against  a  common  carrier;  and  the 
court  held  that  the  first  count  was  upon  a  tort. 
That  count  was  against  a  person  employed  by 
him  to  transport,  in  the  plaintiff's  own  vessel, 
a  quantity  of  malt,  but  that  by  his  carelessness 
and  negligence,  a  portion  of  the  malt  was  lost, 
and  Ld.  Ellenborough  argues:  "  What  incon- 
venience is  there  in  suffering  the  party  to  al- 
lege his  gravamen,  if  he  please,  as  consisting  in 
a  breach  of  duty  arising  out  of  an  employment 
for  hire,  and  to  consider  that  breach  of  duty 
as  tortious  negligence,  instead  of  considering 
the  same  circumstances  as  forming  a  breach  of 
promise  implied  from  the  same  consideration 
of  hire  ?  "  He  considers  Dickon  v.  Clifton  as 
settling  the  point  in  a  manner  the  most  con- 
ducive to  justice  and  convenience,  and  as  not 
being  overruled  by  Buddie  v.  Wilson.  The 
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court  decided  that  the  acquittal  of  one  defend- 
ant, in  an  action  founded  on  neglect  of  duty, 
and  not  upon  breach  of  promise,  did  not  pre- 
vent the  plaintiff's  having  judgment  against 
*the  defendant  against  whom  the  ver-  [*166 
diet  was  obtained. 

Next  in  order  of  time  is  the  case  of  Powell  v. 
Layton,  5  Bos.  &  P.,  365,  decided  in  1806.  The 
declaration  charges  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant, 
had  caused  to  be  delivered  to  the  defendant 
divers  goods  to  be  conveyed  by  him,  &c.,  and 
then  delivered  in  like  good  order,  dangers  of 
the  seas,  &c.,  excepted,  for  a  certain  freight; 
and  although  the  defendant  received  the  said 
goods,  he  did  not  carry  and  deliver  them,  but 
wholly  failed  and  neglected  so  to  do,  &c.  The 
defendant  pleaded  in  abatement  that  there 
were  two  others  jointly  interested,  one  of  whom 
was  still  alive.  To  this  plea  the  plaintiff  de- 
murred. Sir  James  Mansfield,  Ch.  J.,  deliv- 
ered the  opinion  of  the  court.  He  assumes 
what  is  not  disputed,  that  if  the  action  is  found- 
ed in  contract,  the  plea  in  abatement  is  good. 
He  then  proceeds,  and  endeavors  to  prove  that 
the  declaration  is  founded  on  contract.  He 
refers  to  Cowp.,  375,  and  to  the  assertion  of 
Ld.  Mansfield,  that  if  a  common  carrier  accept 
goods  to  carry,  and  then  die,  an  action  will  lie 
against  his  executor.  "  He  asks,  "how  is  that? 
Why,  because  the  action  is  founded  on  con- 
tract, Indeed,  Ld.  Mansfield  says  it  must  not 
be  an  action  on  the  custom  of  the  realm,  which 
would  be  in  tort,  but  it  must  be  an  action  of 
contract."  Ld.  Mansfield  was  discussing  the 
question  whether  trover  would  lie  against  an 
executor  for  a  conversion  by  his  testator.  He 
had  taken  a  distinction  which  is  an  important 
one,  between  the  cause  of  action  and  the  form 
of  action;  and  he  argued  that  the  cause  of  ac- 
tion might  survive,  though  not  in  the  same 
form  as  against  the  testator.  He  says:  "But 
in  most  if  not  all  the  cases  where  trover  lies 
against  the  testator,  another  action  might  be 
brought  against  the  executor,  which  would 
answer  the  purpose.  An  action  on  the  custom 
of  the  realm  against  a  common  carrier  is  for  a 
tort  and  supposed  crime ;  the  plea  is  not  guilty ; 
therefore  it  will  not  lie  against  an  executor. 
But  assumpsit,  which  is  another  action  for  the 
same  cause,  will  lie."  What  is  here  said  by 
Ld.  Mansfield  seems  to  me  to  show,  conclusive- 
ly, that  there  are  two  remedies  against  a  com- 
mon carrier,  either  of  which  may  be  pursued, 
*one  in  tort,  the  other  in  assumpsit;  [*167 
and  no  intimation  is  given  that  the  two  actions 
are  to  be  blended  or  run  into  each  other  in  any 
particular. 

The  next  case  is  Max  v.  Robert*,  12  East,  89, 
decided  in  1810.  It  is  a  writ  of  error  in  the 
K.  B.  from  the  C.  P.  It  was  a  special  action 
on  the  case  against  the  defendants,  owners  of 
a  ship  in  which  the  plaintiff  had  sent  goods 
from  Liverpool  to  Waterford.  The  vessel 
made  a  deviation  in  her  voyage,  by  reason  of 
which  the  goods  were  lost,  and  by  means  of 
which  the  plaintiff  failed  in  an  action  against 
the  insurer,  and  therefore  claimed  damages. 
This  case  was  decided  in  the  C.  P.  upon  the 
same  principle  as  that  of  Powell  v.  Layton.  It 
was  argued  in  the  K.  B. ,  and  afterwards  in  the 
Exchequer  Chamber,  before  the  twelve  judges, 
but  decided  at  last  on  the  insufficiency  of  the 
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declaration.     The  precise  question  here  was, 
whether,  in  such  an  action,  a  verdict  could  be 

fiven  acquitting  some  of  the  defendants  and 
nding  others  guilty. 

The  case  of  Butherton  v.  Wood,  5  Brod.  & 
B.,  54,  decided  in  1821,  was  a  writ  of  error  in 
the  Exchequer  Chamber.  Wood,  the  plaintiff 
below,  sued  ten  defendants,  as  proprietors  of 
a  stage  coach,  for  injuries  he  had  received  by 
being  upset  by  careless  driving,  while  he  (the 
plaintiff)  was  a  passenger.  At  the  trial,  the 
jury  found  two  of  the  defendants  not  guilty, 
and  a  verdict  against  the  others,  on  which  the 
K.  B.  rendered  judgment;  and  for  this  cause 
error  was  brought  into  the  Exchequer  Cham- 
ber. On  the  argument,  all  the  preceding  cases 
and  some  others,  were  cited.  Dallas,  Ch.  J., 
of  the  C.  P.,  delivered  the  judgment  of  the 
court.  He  said  it  had  been  contended  that  the 
declaration  was  upon  contract,  and  he  admit- 
ted, if  it  were  so,  all  the  joint  contractors  must 
be  made  defendants;  but  the  court  thought 
that  rule  applicable  to  cases  where  it  was  nec- 
essary to  show  a  contract  on  trial.  "  This  ac- 
tion is  on  the  case  against  a  common  carrier, 
upon  whom  a  duty  is  imposed  by  the  custom 
of  the  realm,  or,  in  other  words,  by  the  com- 
mon law."  A  breach  of  this  duty  is  a  breach 
of  the  law;  and  for  this  breach,  an  action  lies 
founded  on  the  common  law,  which  action 
wants  not  the  aid  of  a  contract  to  support  it." 
168*]  The  action  of  assumpsit,  *he  admits, 
would  lie;  but  it  was  of  recent  use  to  an  action 
on  the  case,  which  was  as  old  as  the  law  itself. 
He  considered  this  action  as  founded  on  a 
breach  of  duty  depending  on  the  common  law 
on  a  tort  or  misfeasance;  and  was,  therefore, 
several  as  well  as  joint.  He  considered  the 
cases  of  Powell  v.  Layton  and  Max  v.  Roberts, 
as  founded  upon  a  particular  contract  and, 
therefore,  not  in  the  way.  He  concludes  by 
saying:  "  At  present  it  is  sufficient  to  say  that 
this  action  is  founded  on  a  misfeasance,  and 
that  the  declaration  is  framed  accordingly  and, 
therefore,  that  the  verdict  and  judgment  given 
against  some  of  the  defendants  is  not  erroneous 
and  ought  to  be  affirmed." 

These  are  all  the  cases  necessary  to  be  no- 
ticed, and  I  hope  this  short  review  of  them 
may  elucidate  the  subject. 

It  is  not  to  be  denied  that  there  has  been  a 
difference  of  opinion  between  some  of  the  En- 
glish judges  on  the  question  whether  an  action 
against  a  common  carrier  is  an  action  founded 
on  a  tort  or  a  contract.  Dallas,  Ch.  J. ,  seems 
to  put  that  question  at  rest,  by  bringing  it  to  a 
very  fair  test;  does  it  require  the  plaintiff  to 
show  a  contract,  express  or  implied,  to  support 
it?  The  action  on  the  case  was  at  last  decided 
to  be  fora  tort  or  misfeasance.  This  was  clear- 
ly the  opinion  of  Ld.  Mansfield  in  the  case  cited 
by  Ch.  J.  Mansfield;  and  in  all  the  cases  in 
which  it  has  been  held  necessary  to  join  all  the 
joint  owners,  have  been  said  by  distinguished 
judges  to  be  clearly  actions  upon  a  promise. 
Much  of  the  confusion  has  probably  grown 
out  of  the  forms  of  declaring  in  some  of  the 
cases,  where  it  is  difficult  to  determine  wheth- 
er the  promise  and  undertaking  often  stated  in 
the  count,  'or  the  custom  of  the  realm,  also 
stated,  is  intended  by  the  pleader  to  be  the 
foundation  of  the  action. 

I  apprehend  the  true  rule  now  is,  that  an  ac- 
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tion  solely  upon  the  custom  is  an  action  of  tort ; 
that  in  such  action  all  or  any  number  of  the 
owners  of  a  vessel,  coach,  or  any  kind  of  con- 
veyance used  by  common  carriers,  may  be 
sued,  and  judgment  may  be  rendered  on  a  ver- 
dict against  afl  or  a  part  only  of  those  against 
whom  the  action  is  brought;  the  plaintiff  has 
his  choice  of  remedies,  either  to  bring  assump- 
sit  or  case;  and  that  when  one  or  the  other  ac- 
tion is  adopted,  *it  must  be  governed  [*169 
by  its  own  rules.  But  if  the  plaintiff  states  the 
custom,  and  also  relies  on  an  undertaking  gen- 
eral or  special,  as  in  Boson  v.  Sandford  and 
some  others,  then  the  action  may  be  said  to  be 
ex  deliclo  quasi  ex  contractu,  but  in  reality  is 
founded _on  the  contract,  and  to  be  treated  as 
such. 

In  Allen  v.  Sewall,  2  Wend.,  338,  in  giving 
the  opinion  of  the  court,  I  remarked  that  afi 
the  copartners  should  have  been  sued,  as  the 
action  was  quasi  ex  contractu.  It  was  unneces- 
sary in  that  case  to  say  anything  on  that  point, 
as  no  plea  in  abatement  had  been  pleaded ;  and 
upon  further  examination,  I  am  satisfied  the 
remark  is  incorrect,  for  the  reasons  above  as- 
signed. 

It  is  certainly  now  settled  in  England,  that 
an  action  against  a  common  carrier  upon  the 
custom,  is  founded  on  a  breach  of  duty;  that 
it  is  a  tort  or  misfeasance;  and  it  follows  that 
it  is  joint  or  several. 

In  the  case  now  under  consideration,  all  the 
counts  are  substantially  upon  the  custom  and 
in  case,  though  some  of  them  contain  expres- 
sions similar  to  those  used  in  actions  of  at- 
sumpsit;  but  there  is  none  of  them  which  relies 
upon  any  undertaking  of  the  defendants,  and 
they  all  state  the  gravamen  to  be  a  breach  of 
duty. 

I  am,  therefore,  of  opinion  that  an  action  on 
the  case  against  a  common  carrier  belongs  to 
the  class  of  actions  arising  upon  a  tort  or  mis- 
feasance ex  delicti;  and  that  such  actions  being 
as  well  several  as  joint,  it  is  unnecessary  to 
join  all  the  joint  tortfeasora. 

The  demurrer  is  well  taken,  and  the  plaintiff 
is  entitled  to  judgment  of  respondeas  ouster. 

Justices  Sutherland  and  Marcy  did  not 
hear  the  argument  of  this  case,  and  gave  no 
opinion. 

Cited  in-13  Wend.,  164 :  19  Wend .,  540 ;  11 IL  Y. 
493 ;  24  N.  Y.,  280 ;  37  N.  Y.,  342 ;  58  N.  Y..  134 ;  87  N. 
Y.,  395 ;  4  Trans.  App.,  397 ;  28  Hun,  22 ;  4  How.  Pr.. 
289 ;  7  How.  Pr..  281 ;  9  How.  Pr.,  314 ;  15  How.  Pr., 
214 ;  28  Barb.,  81 ;  6  Abb.  Pr..  40 ;  13  Abb.  Pr..  75 :  7 
Bos.,  689 ;  3  Rob.,  706 :  IB.  D.  S.,  97  :  6  How.  U.  S., 
412,  428  :  21  Mich.,  208 ;  32  Wis..  400;  24  Am.  Dec..  729 
(3  S.  &  P.  [Ala.].  1*5) ;  40  Am.  Dec..  97  (1  S.  &  M.,  279) ; 
4  Am.  Hep.,  481  (21  Mich.,  185) :  17  Am.  Rep.,  2%  (58 
N.  Y..  126) ;  21  Am.  Rep.,  133  (48  Vt.,  412) ;  24  Am. 
Rep..  379  (42  Wis.,  23). 
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Commencement  of  Suit — Cause  of  Action  mutt 
have  Arisen — Maker  of  Note  has  Whole  of  the 
Last  Day  of  Grace  to  Make  Payment — Non- 
suit, 

An  action  brought  against  the  maker  of  a  prom- 
issory note  on  the  third  day  of  grace,  is  prematurvly 


NOTE.— Commencement  of  «wtt— Time  of. 

An  action  cannot  be  commenced  till  the  rauae  of 
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brought,  and  advantage  may  be  taken  of  the  error 
on  the  trial  by  nonsuiting  the  plaintiff. 

The  maker  has  the  whole  of  the  third  day  of  grace 
in  which  to  make  payment  :  though  it  seems  that 
notice  to  the  indorser  on  the  third  day  of  grace, 
after  demand  and  default  of  payment  by  the  mak- 
er, would  be  good. 

Citations—  2  Cow.,  766;  8  Cow.,  205;  Chit.  Bills,  365, 
428,  421  ;  Uohns.  Ch.,  328  ;  3  Camp.,  198;  2Cai.,244; 
12  Johns.,  424  ;  3  Bos.  &  P.,  602  ;  4  T.  R.,  170  ;  1  Johns. 
Cas.,  383  :  1  Phil.  Ev.,  131  ;  3  Johns.  Cas.,  149  ;  1  Cai., 
G9,"K:  3  Cai.,  133;  2  Johns.,  346  ;  3  Johns.,  42;  10 
Johns.,  119  ;  8  Cow.,  205  ;  1  Chit.  PL,  443. 


was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit,  in  June,  1828,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  suit  was  by  the  plaintiff,  as  payee 
against  the  defendants,  as  makers  of  a  promis- 
sory note.  On  the  third  day  of  grace,  payment 
was  demanded  at  the  counting-house  of  the 
defendants,  of  a  clerk  therein,  the  defendants 
not  being  present,  who  said  the  note  would 
not  be  paid.  The  defendants  had  stopped  pay- 
ment a  few  days  before.  The  plaintiff  had  a 
capias  issued,  upon  which  the  defendants  were 
arrested  previous  to  three  o'clock  P.  M.  of  the 
third  day  of  grace.  The  note  having  been 
proved,  and  these  facts  appearing,  the  defend- 
ants' counsel  moved  for  a  nonsuit,  on  the 

f  round  that  the  action  was  prematurely 
rought.  The  judge  refused  to  grant  the  mo- 
tion, and  a  verdict  was  rendered  For  the  plaint- 
iff. The  defendants  excepted  to  the  opinion 
of  the  judge,  and  now  moved  to  set  aside  the 
verdict. 

Mr.  D.  P.  Hall,  for  defendants.  A  prom- 
issory note  payable  to  order,  and  negotiable  by 
the  statute,  is  entitled  to  days  of  grace,  6  T. 
R.,  123;  8  Cow.,  203;  and  a  maker  of  such 
note,  which  has  not  been  negotiated,  but  re- 
mains in  the  hands  of  the  original  payee,  has 
the  whole  of  the  last  day  of  grace  within 
which  to  make  payment.  2  Cow.,  766,  736;  4 
T.  R.,  148  ;  Chit.,  Bills,  365,  401,  420.  The 
fact  of  the  suit  having  been  brought  prema- 
turely not  appearing  on  the  face  of  the  decla- 
ration, and  it  being  shown  on  the  trial,  the  de- 
fendant may  then  take  advantage  of  it  by  mov- 
ing for  a  nonsuit.  8  Cow.,  203  ;  Archb.,  285  ; 
Chit.,  443. 

Mr.  R.  M.  Blatchford,  for  plaintiff.  A 
demand  having  been  regularly  made,  and  the 
note  dishonored,  the  plaintiff  had  a  right  im- 
mediately to  bring  his  suit.  Such  is  consid- 
ered the  law  in  England.  The  contract  of 
a  maker  of  a  note  is,  to  pay  on  demand  on 
the  appointed  day  ;  and  payment  not  being 
171*]  *made  on  such  demand,  the  contract 
is  broken,  and  the  holder  may  treat  the  note 
as  dishonored.  Chit.,  Bills,  285.  After  the 
dishonor  of  a  note,  why  should  the  holder 
wait  until  the  next  day  to  commence  his  suit  ? 
A  notice  to  an  indorser  of  demand  and  refusal 
on  the  third  day  of  grace  has  been  holden 
good.  1  Johns.  Cas.,  328.  If  an  indorser  may 
be  sued  on  the  third  day  of  grace,  why  not  the 
maker?  In  Mass.,  an  action  was  considered 
well  brought  against  the  maker  on  the  third 


day  of  grace,  after  demand  and  refusal  to  pay. 

1  Pick.,  401. 

Mr.  Hall,  in  reply.    The  court  in  Mass.,  in 

2  Pick.,  123,  retract  much  of  what  was  said  in 
1  Pick.,  401. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  the  suit  was 
prematurely  commenced.  It  is  admitted  that 
the  writ  was  served  before  three  o'clock  P.  M. 
of  the  third  day  of  grace,  payment  having  pre- 
viously been  regularly  demanded  and  refused  ; 
the  defendants  having  failed  some  days  before. 
It  is  not  denied  that  the  maker  is  entitled  to 
the  days  of  grace.  2  Cow.,  766  ;  8  Cow.,  205, 
and  cases  cited  ;  Chit.,  Bills,  420,  421. 
Notice  to  the  indorser  on  the  third  day  of 
race,  after  a  demand  upon  the  maker  and  his 
efault  of  payment,  is  good,  although  it  need 
not  be  given  until  the  following  day.  It  being 
earlier  than  is  required,  cannot  form  any  ob- 
jection on  the  part  of  the  indorser.  1  Johns. 
Cas.,  328;  Chit.,  Bills,  365;  3  Camp.,  193. 
The  demand  upon  the  maker  should  be  made 
on  the  third  day  of  grace,  and  within  a  reason- 
able time  before  the  expiration  of  the  day,  2 
Cai.,  244  ;  12  Johns.,  424  ;  and  if  he  then  re- 
fuses payment,  the  holder  has  done  all  that  is 
incumbent  upon  him  to  do,  and  may  treat  it  as 
a  dishonored  bill,  so  far  as  immediately  to  give 
notice  to  the  indorser  ;  but  still  I  apprehend 
the  maker  has  the  whole  of  the  day  to  pay  in, 
if  he  thinks  proper  to  seek  the  holder.  It  is 
undoubtedly  true  in  relation  to  other  con- 
tracts, that  the  party  has  until  the  last  instant 
of  the  day  to  make  payment  ;  and  I  perceive 
no  reason  for  making  negotiable  paper  an  ex- 
ception to  the  general  rule.  3  Bos.  &  P.,  602  ; 
4  T.  R,  *170  ;  Chit.,  Bills,  365,  notes.  [*172 
Mr.  Chitty  seems  to  think  the  rule  is  differ- 
ently settled. 

The  cases  of  Crygier  v.  Long,  1  Johns.  Cas. , 
393,  and  Lawrence  v.  Boione,  2  Johns.  Cas., 
225,  seem  to  decide,  that  after  appearance  and 
pleading  in  chief,  a  defendant  cannot  object, 
the  suit  being  upon  a  note,  that  it  was  com- 
menced before  the  note  was  due  ;  and  it  is 
there  said  that  he  should  apply  to  the  court  to 
be  discharged  from  the  arrest.  But,  upon  gen- 
eral principles,  I  do  not  see  how  a  defendant 
can  be  deprived  of  the  benefit  of  such  a  de- 
fense upon  the  trial.  The  plaintiff,  under  the 
plea  of  non  assumpsit,  is  bound  to  show  a  good 
cause  of  action  at  the  time  of  the  commence- 
ment of  the  suit,  and  the  defendant  may  give 
in  evidence  anything  which  shows  that  the 
plaintiff  had  not  such  cause  of  action  at  that 
time.  1  Phil.  Ev.,  131.  It  is  well  settled  that 
the  issuing  of  the  capias  is  the  commencement 
of  the  suit,  and  the  plaintiff's  cause  of  action 
must  exist  at  that  time.  3  Johns.  Cas.,  149  ;  1 
Cai.,  69,  72  ;  3  Id.,  133  ;  2  Johns.,  346  ;  3  Id., 
42;  10  Id.,  119,  and  8  Cow.,  205,  where  the 
cases  are  collected.  Mr.  Chitty,  1  Chit.  PI., 
443,  says,  that  where  a  suit  is  prematurely 
brought,  it  is  ground  of  demurrer  or  nonsuit. 


action  hag  accrued,  or  the  demand  has  become  due. 
See  Lowry  v.  Lawrence,  1  Cai.,  69,  nntt.  In  connec- 
tion with  the  above  case  of  Osborn  y.  Moncure,  to 
the  effect  that  an  action  brought  before  the  expira- 
tion of  the  last  day  of  grace  is  premature,  see  Hop- 
ping v.  Quin,  12  Wend.,  517;  Oothout  v.  Ballard.  41 
Barb.,  33:  Smith  v.  Aylesworth,40  Barb.,  104;  Lettley 
v.  Mills,  4  T.  R.,  170;  Wiggle  v.  Thomason,  11  Smedes 
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&  M.,  452:  Walter  v.  Kirk,  14  111.,  55;  Thomas  v.  Shoe- 
maker, 6  Watts  &  S.,  179.  But  see  Staples  v.  Frank- 
lin Bank,  1  Met,  43;  Veazie  Bank  v.  Winn,  40  Me., 
62;  Lunt  v.  Adams,  17  Me.,  230:  Wilson  v.  Williman, 
1  Nott  &  McC.,  440;  McKenzie  v.  Duraut,  9  Rich.,  61; 
Coleman  v.  Ewing,  4  Humph.,  241. 

See,  generally,  1  Pars.  Bills  &  N..  pp.  410-412,  notes, 
and  authorities  cited, 
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This  appears  to  me  to  be  the  true  rule.     I  am, 
therefore,  of  opinion  that  the  judge  ought  to 
have  nonsuited  the  plaintiff. 
New  trial  granted. 

Cited  in— 87  N.  Y.,  10 ;  12  Barb.,  280 :  40  Barb.,  Ill ; 
41  Barb.,  41:  44  Barb.,  73;  2  Hilt.,  405;  35  Am.  Dec., 
553  (1  Met.,  43) ;  21  Am.  Rep.,  637  (43  Conn.,  56). 


173*]*F.  &  H.  CHANOINE  «.  FOWLER. 

Negotiable  Paper  —  Evidence  —  Protest  by  French 
O^fficer  Not  Received  without  Proof  of  Code  — 
Method  of  Proof—  Printed  Book  Insufficient  — 
Notice  of  Non-acceptance  Cannot  be  Given  by 
Stranger  to  Bill. 

A  protest  of  a  bill  of  exchange  by  a  huisster  (an 
officer  of  a  Tribunal  of  Commerce  In  France,  au- 
thorized by  the  Commercial  Code  of  that  country  to 
make  protests)  will  not  be  received  in  evidence 
without  proof  of  the  code. 

The  commercial  code  of  France  being  written 
law,  cannot  be  proved  by  the  production  of  a 
printed  book,  admitted  to  be  conformable  to  the  of- 
ficial edition  of  the  Code,  published  by  the  govern- 
ment. 

It  seems  that  the  same  faith  and  credit  would  not 
be  given  to  the  protests  of  an  officer  unknown  to 
the  law  merchant,  that  is  given  to  the  acts  of  a  no- 
tary public,  although  the  acts  of  such  officer  are  in 
strict  conformity  to  the  laws  of  the  country  in 
which  he  resides,  and  such  laws  are  duly  proved  : 
evidence  beyond  the  production  of  the  bill  and  pro- 
test would  be  required  to  show  the  authenticity  of 
the  act. 

Notice  of  the  non-acceptance  of  a  bill  of  exchange 
cannot  be  given  by  a  stranger;  it  must  be  by  a 
party  to  it,  or  by  one  who,  on  the  bill  being  returned 
to  him,  would  have  a  right  of  action  upon  it. 

Citations—  Bayl.  Bills,  161.  165  ;  2  Stark.  Ev.,  569  ;  1 
Johns.,  394  ;  2  Wend..  411  ;  2  Cr..  236  ;  Selw.  N.  P.,  320, 
71.  25  ;  Chit.,  Bills,  239;  2  Camp.,  373;  1  Stark.,  29. 


was  an  action  of  assumpsit  by  the 
J-  payees  against  the  drawer  of  a  bill  of  ex- 
change, tried  at  the  N.  Y.  Circuit,  in  June, 
1828,  before  the  Hon.  Ogden  Edwards,  one  of 
the  Circuit  Js. 

The  bill  bears  date  Dec.  15,  1825,  at  N.  Y., 
and  is  drawn  on  Messrs.  Phillipon  &  Co., 
Havre,  for  6,839$fo  francs,  payable  to  the 
plaintiffs  or  order.  Jan.  26.  1826,  it  was  pre- 
sented for  acceptance,  which  was  refused  for 
want  of  advice.  It  was  presented  by  a  huissier 
audiencer  (bailiff)  of  the  Tribunal  of  Commerce 
at  Havre,  in  the  presence  of  two  witnesses,  and 
by  him  protested  for  non-acceptance,  in  con- 
formity to  the  173d  and  174th  articles  of  the 
Code  of  Commerce  of  France.  The  protest 
was  signed  by  the  huissier  and  the  witnesses, 
but  had  no  seal  attached  to  it.  The  Code  was 
proved  in  this  manner  :  a  witness  was  pro- 
duced, who  testified  that  he  was  Chancellor  of 
the  French  Consulate  in  the  City  of  N.  Y., 
commissioned  by  the  King  of  France,  and  pro- 
duced a  printed  book,  purchased  by  him  at  a 
bookslore  in  Paris  in  1825,  which  he  testified 
contained  the  law  of  France,  and  corresponded 
with  the  official  edition  ;  that  there  was  a  copy 
of  the  laws  in  the  office  of  the  Consulate,  given 
to  the  consul  by  the  government,  by  which  the 
witness  regulated  his  official  acts,  also  corres- 
ponding with  the  book  produced  by  him.  The 
defendant's  counsel  agreed  so  to  consider  it, 
but  objected  to  the  evidence  as  insufficient  to 
prove  the  law  of  France.  The  objection  was 
overruled. 
WEND.  3. 


The  bill  was  purchased  by  the  house  of  EL 
D.  &  E.  B.  Sewall  for  remittance,  and  waa 
sent  on  the  day  of  its  date  to  the  plaintiffs,  who 
reside  at  Epernay,  about  30  leagues  east  of 
Paris.  The  first  intelligence  that  the  Messrs. 
Sewalls  *had  of  the  non-acceptance  of  [*  1  74 
the  bill,  was  Apr.  4  or  5,  by  letter  from  the 
plaintiffs,  dated  Feb.  25, 1826  ;  though  Apr.  18 
they  received  a  letter,  dated  Feb.  1,  1826,  con- 
taining the  same  information. 

H.  D.  Sewall  proved  the  receipt  of  the  let- 
ters, and  testified  that  he  did  not  personally 
give  notice  of  the  non  acceptance  of  the  bill  to 
the  defendant,  but  had  no  doubt  that  such  no- 
tice had  been  given,  as  it  was  the  custom  of 
his  house  to  give  regular  notice  in  such  cases  ; 
that  between  the  4th  or  5th  and  the  14th  Apr., 
the  defendant,  in  a  conversation  with  him, 
spoke  of  the  bill,  and  was  then  aware  that  it 
had  not  been  accepted  ;  he  said  that  it  would 
be  paid,  and  did  not  complain  of  want  of  no- 
tice. This  witness  stated  that  it  took  two  days 
for  the  mail  to  go  from  Havre  to  Epernay  ; 
that  the  regular  packet  sails  from  Havre  Feb. 
1,  and  that  the  passages  at  that  season  of  the 
year  are  from  30  to  60  days.  The  plaintiffs 
rested.  The  defendant  moved  for  a  nonsuit, 
which  was  denied. 

The  defendant  then  proved  by  a  witness 
produced  by  him,  that  he  (the  witness)  was  a 
merchant  in  the  French  trade ;  that  Mar.  23, 
1826,  he  received  in  the  City  of  N.  Y.,  by  a 
regular  packet,  The  Bayard,  which  left  Havre 
Feb.  2,  a  letter  dated  Jan.  31,  1826,  and  that 
another  packet  left  Havre  Feb.  15 ;  that  he 
also  bought  a  bill  of  the  defendant  on  Philli- 
pon &  Co.,  and  remitted  it  Dec.  15,  1825,  to 
Paris,  from  whence  it  was  sent  to  Havre  to  be 
accepted  ;  and  that  he  received  notice  of  pro- 
test from  a  notary. 

The  judge,  in  charging  the  jury,  instructed 
them  that  if  the  defendant  had  information  in 
due  time  of  the  non-acceptance  of  the  bill,  no 
matter  how  he  got  it,  it  was  good.  The  de- 
fendant excepted.  The  jury  found  for  the 
plaintiff  for  the  amount  of  the  bill,  with  inter- 
est, damages,  &c. 

Mr.  M.  C.  Patterson,  for  defendant.  A 
foreign  bill  of  exchange  must  be  presented  and 
protested  by  a  notary  ;  to  whose  acts,  but  not 
to  the  acts  of  any  other  officer,  general  cre- 
dence is  given  in  such  cases.  3  Burns,  Eccl. 
Law,  and  Jac.  L  D.,  tit.  Notary;  Molloy, 
281  ;  Salk.,  131  ;  Ld.  Raym.,  993  ;  6  Mod.,  86  ; 
4  Camp.  N.  P.,  129;  Chit.,  Bills,  215.  216;  4 
*T.  R.,  175 ;  1  Phil.  Ev.,  301  ;  Peake,  [*175 
73  ;  3  Johns.,  811 ;  2  H.  BL,  275.  Courts  do 
not  judicially  take  notice  of  the  seal  of  a  for- 
eign tribunal ;  much  less  will  they  give  verity 
to  the  mere  signature  of  an  officer  not  known 
to  the  commercial  law.  If,  by  the  laws  of 
France,  the  protest  was  properly  made,  such 
laws  should  have  been  proved  in  the  manner 
that  foreign  laws  are  required  to  be  proved. 
The  evidence  of  the  officer  of  the  French  Con- 
sulate amounted  to  no  more  than  a  certificate 
of  a  consul  that  such  was  the  law,  which  has 
been  adjudged  insufficient.  1  Cr.,  138 ;  2  Id., 
137,  237  ;  1  Johns.,  885.  Notice  to  the  drawer 
of  the  non-acceptance  of  the  bill  was  not  shown. 
The  evidence  amounted  to  a  bare  presumption 
that  such  notice  was  given,  which  is  not  enough. 
Even  knowledge  of  the  fact  brought  home  to 
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the  drawer,  is  not  equivalent  to  notice.  4  Barn. 
&  C.,  389  ;  14 Mass.,  116  ;  Bayley,  161,  163  ;  8 
Taunt.,  92  ;  3  Bos.  &  P.,  239  ;  Doug.,  515  ;  11 
East,  116  ;  7  Ves.,  597  ;  Chit.,  Bills,  226.  Con- 
sequently, the  charge  of  the  judge  was  erro- 
neous. 

Mr.Vf.  Slosson.  for  plaintiffs.  In  default 
of  a  notary,  a  protest  may  be  made  by  any 
officer  whom  the  law  merchant  recognizes ; 
and  in  the  case  of  a  foreign  bill,  the  produc- 
tion of  the  bill  and  protest  is  sufficient,  with- 
out other  proof,  to  charge  the  party.  2  Phil. 
Ev.,  265,  266  ;  Chit.,  217  ;  Bayley,  385;  Peake, 
Ev.,  342.  A  notary's  seal  is  not  necessary  to 
a  foreign  protest.  Molloy,  281,  bk.  2,  ch.  10, 
sec.  25;  Malyne,  273;  12  Mod.,  345;  Cun- 
ningham, Bills,  40.  Where  a  protest  is  made, 
though  not  by  a  notary,  if  regular  on  its  face, 
courts  will  sustain  it,  and  receive  it  as  evidence 
of  the  facts  contained  in  it.  It  is  of  necessity 
it  should  be  so,  on  account  of  the  intolerable 
inconvenience  to  which  parties  would  other- 
wise be  subjected  in  producing  proof. 

The  evidence  of  the  Chancellor  of  the  French 
Consulate,  and  the  production  of  the  Code,  ad- 
mitted to  be  a  copy  of  that  in  the  Consul's  of- 
fice, delivered  to  him  by  the  government  of 
France,  was  as  high  and  conclusive  evidence 
of  the  law  of  France  as  could  be  offered.  The 
Commercial  Code  being  incorporated  into  the 
Code  Napoleon,  cannot  be  proved  in  the  usual 
1 76*]  *way  of  proving  foreign  written  laws, 
without  the  production  of  the  whole  Code. 
This  surely  will  not  be  required.  Several  late 
decisions  in  England  go  far  to  show  that  the 
evidence  on  this  point  was  sufficient.  1  Dowl. 
&  R.,  38  ;  3  Stark.,  178  ;  30  St.  Tr.,  514. 

There  was  due  notice  of  the  dishonor  of  the 
bill.  There  were  no  laches  in  France  ;  and 
previous  to  Apr.  14,  the  drawer  knew  that  it 
had  not  been  accepted.  Such  knowledge  was 
correctly  submitted  to  the  jury ;  they  have 
passed  upon  it,  and  the  court  will  not  disturb 
their  verdict.  An  indorser  has  rights  in  rela- 
tion to  notice,  and  the  person  giving  it,  which 
the  drawer  has  not.  To  the  latter,  it  is  imma- 
terial from  whom  the  notice  comes ;  the  real 
question  being,  was  he  apprised  of  the  non- 
acceptance,  so  that  he  might  secure  himself  ? 
Selw.,  253,  note  by  Wheaton  ;  2  Camp.  N.  P., 
273  ;  4  Id.,  87;  1  Stark.  N.  P.,  34  ;  Chit.,  Bills, 
227,  228  ;  18  Johns.,  327. 

By  the  Court,  Marcy,  J.  Several  questions 
arise  in  this  case.  Those  which  it  is  necessary 
to  consider  are  the  following  : 

I.  Was  there  due  proof  that  the  bill  of  ex- 
change was  regularly  protested  for  non-ac- 
ceptance? 

II.  Was  sufficient  notice  of  the  protest  given 
to  the  defendant? 

The  custom  of  merchants  requires  that  there 
should  be  a  protest  in  case  of  the  non-accept- 
ance of  a  foreign  bill  of  exchange ;  and  the 
proper  officer  to  make  this  protest  is  a  notary 
public,  unless  it  is  to  be  made  at  a  place  where 
there  is  no  notary  ;  and  then  it  may  be  by  a 
substantial  person  of  such  place,  in  presence 
of  two  or  more  witnesses.  Bayley,  Bills,  165. 
The  bill  on  which  this  action  is  brought,  does 
not  purport  to  have  been  protested  by  a  notary; 
and  there  is  nothing  in  the  case  to  show,  nor 
is  it  pretended  that  the  protest  was  made  at  a 
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place  where  there  was  no  resident  notary  ;  but 
it  is  said  the  bill  was  duly  protested  according- 
to  the  provisions  of  the  Commercial  Code  of 
France.  In  answer  to  this,  it  is  contended,  on 
the  part  of  the  defendant,  that  there  is  no  proof 
that  the  protest  was  made  *pursuant  [*177 
to  the  provisions  of  that  Code,  and  that  if  it 
was  so  made,  it  was  not  a  sufficient  pretest  ac- 
cording to  the  custom  of  merchants. 

As  the  plaintiffs  endeavored  to  establish  their 
right  to  recover  by  showing  a  protest,  made 
not  in  the  usual  manner  recognized  by  the  gen- 
eral commercial  law,  but,  as  they  alleged,  ac- 
cording to  the  particular  Code  of  France,  it 
was  incumbent  on  them  to  prove  that  Code. 

A  foreign  law,  if  it  be  unwritten,  is  to  be 
proved  as  a  matter  of  fact,  and  this  is  done  by 
examining  some  intelligent  person  of  the  coun- 
try whose  law  is  to  be  proved.  2  Stark.  Ev., 
569  ;  1  Johns.,  394.  The  French  Commercial 
Code  is  not  an  unwritten  law,  and  it  could  not, 
therefore,  be  established  by  this  mode.  It  i& 
known  to  be  a  digested  Code,  and  to  prove  it 
the  plaintiffs  introduced  the  Chancellor  of  the 
French  Consulate  at  N.  Y.,  who  produced  a 
book  in  the  French  language  purporting  to- 
contain  this  Code.  It  was  not  the  official  edi- 
tion of  the  laws  of  France,  but  the  witness 
stated  that  it  was  conformable  to  that  edition, 
and  that  he  regulated  his  official  conduct  by 
the  laws  contained  in  the  book  he  produced. 
He  also  stated  that  it  was  an  exact  copy  of  the 
laws  furnished  by  the  French  government  to 
its  consul  at  N.  Y.,  and  the  defendant  agreed 
so  to  consider  it.  The  proof  in  this  case  is 
then,  by  the  agreement  of  the  parties,  the  book 
furnished  by  the  French  government  to  its 
consul  at  N.  Y.,  purporting  to  be  conformable 
to  the  official  edition  published  by  that  govern- 
ment. In  the  recent  case  in  this  court,  of 
Packard  v.  Hill,  2  Wend.,  411,  it  is  decided 
that  the  written  laws  of  a  foreign  state  must 
be  proved  by  an  exemplification,  and  cannot 
be  proved  by  the  printed  statute  book  of  such 
state.  In  that  case  a  printed  book,  purchased 
in  the  Havana,  purporting  to  contain  the  royal 
charter  establishing  the  Court  of  Consulado, 
was  declared  to  be  incompetent  evidence  of 
that  charter.  This  decision  is  in  conformity 
to  the  doctrine  laid  down  by  the  Supreme  Court 
of  the  U.  S.,  in  the  case  of  Church  v.  Hubbart, 
2  Cr.,  236.  In  that  case,  two  edicts  of  the 
Crown  of  Portugal  were  produced,  certified  by 
the  consul  at  Lisbon,  under  his  official  seal,  to- 
be  copies  of  the  originals.  This  was  adjudged 
*to  be  insufficient  proof  of  these  edicts.  [*  1 7  & 
The  court  say  :  "The  consul  was  not  sworn  ; 
he  has  only  certified  that  they  (the  edicts)  are 
copies  from  the  originals.  To  give  his  certifi- 
cate the  force  of  testimony,  it  will  be  neces- 
sary to  show  that  this  is  one  of  those  consular 
functions  to  which  the  laws  of  this  country  at- 
tach full  faith  and  credit."  It  is  further  said, 
that  "  though  consuls  are  officers  knownTo  the 
laws  of  nations,  and  intrusted  with  high  pow- 
ers, they  have  not  the  power  of  authenticating 
the  laws  of  foreign  nations.  They  are  not  the 
keepers  of  those  laws.  They  have  no  official 
copies  of  them."  The  book  of  laws  in  the  pos- 
session of  the  French  consul  at  N.  Y.,  is  not 
evidence  of  the  laws  of  France.  Without 
these  laws  were  proved,  there  was  nothing  to 
show  that  the  huissier  had  any  authority  to- 
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protest  the  bill  of  exchange  on  which  this  suit 
was  brought. 

It  may  be  proper  to  consider  the  effect  of  the 
protest  mentioned  in  this  case,  on  the  assump- 
tion that  it  was  made  pursuant  to  the  Commer- 
cial Code  of  France.  Where  the  laws  of  a 
particular  country  have  designated  the  officers 
who  are  to  make  protests  of  bills,  and  regu- 
lated the  manner  in  which  it  is  to  be  done,  pro- 
tests made  by  such  officers,  in  the  manner  pre- 
scribed, would,  undoubtedly,  be  regarded  in 
every  other  country  as  valid  ;  but  the  court  are 
inclined  to  the  opinion  that  as  these  officers 
are  unknown  to  the  custom  of  merchants,  their 
acts  ought  to  be  authenticated.  It  would  be 
an  innovation,  perhaps  a  dangerous  one,  to 
give  to  the  acts  of  any  person  who  might  be 
authorized  to  protest  foreign  bills  by  a  law  or 
regulation  of  any  particular  country,  the  same 
faith  and  credit  that  is  given  to  those  of  a 
notary  public,  whose  functions,  so  far  as  they 
relate  to  commercial  transactions,  are  uot  cre- 
ated by  the  laws  of  any  particular  Slate,  but 
by  the  custom  of  merchants,  which  is  in  fact 
the  commercial  law  of  nations.  I  am,  there- 
fore, of  opinion  that  the  bare  production  of  the 
papers  on  the  trial,  purporting  to  be  the  pro- 
ceedings of  the  huissier,  without  authentica- 
tion, was  not  sufficient  evidence  of  his  per- 
formance of  the  acts  stated  in  them. 

To  determine  whether  the  defendant  had 
legal  notice  of  the  non-acceptance  of  the  bill, 
179*]  it  will  be  necessary  to  *see  when  it  was 
given,  and  from  whom  it  came.  Messrs.  Sew- 
alls  had  transmitted  the  bill  to  France,  and  re- 
ceived information  of  its  non-acceptance  Apr. 
4  or  5.  H.  D.  Sewall  says  he  did  not  himself 
give  notice  thereof  to  the  defendant,  nor  does 
he  know  that  notice  was  given  by  his  house  ; 
although  it  was  their  custom  to  give  notice  in 
such  cases,  and  he  has  no  doubt  the  defendant 
received  it.  He  learned,  from  a  conversation 
with  the  defendant  between  the  time  of  receiv- 
ing notice  and  the  14th  of  Apr.,  that  he  had 
knowledge  that  the  bill  was  dishonored.  The 
judge,  at  the  trial,  ruled  that  if  the  defendant 
had  notice  in  due  time  of  the  non-acceptance 
of  the  bill,  it  was  no  matter  .whence  it  came, 
it  was  available  to  the  plaintiffs.  The  rule 
of  law  in  relation  to  the  notice  was,  I  ap- 
prehend, laid  down  in  a  manner  too  broad  and 
unqualified.  The  rule  has  heretofore  fluctu- 
ated ;  but  it  never  has  been  authoritatively 
stated,  as  I  can  find,  to  be  as  the  judge  laid  it 
down  on  the  trial,  except  in  the  case  of  Shaw 
v.  Voates,  at  the  sittings  before  Ld.  Kenyon, 
mentioned  in  Selw.  N.  P.,  320,  n.  25.  Be- 
peated  decisions  since,  both  in  term  and  at  If. 
P.,  have  qualified  and  restricted  the  broad 
proposition  of  the  judge  in  this  case,  and  of 
Ld.  Kenyon  in  the  case  of  Shaw  v.  Coates.  In 
some  instances,  it  has  been  decided  that  the 
holders  or  their  agents  are  the  only  persons  to 
give  notice  of  the  dishonor  of  bills  ;  but  it 
seems  to  be  now  settled  that  it  is  not  absolutely 
necessary  that  the  notice  should  come  from  the 
holder  of  a  bill,  but  may  be  given  by  any  per- 
son who  is  a  party  to  it,  and  who  would,  on 
the  same  being  returned  to  him,  have  a  right 
of  action  on  it.  Chit.,  Bills,  229;  2  Camp., 
373  ;  1  Stark.,  29  ;  Bayley,  Bills,  161.  A  notice 
from  a  mere  stranger  is  not  sufficient ;  and  the 
charge  of  the  judge  was  broad  enough  tosanc- 
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tion  such  a  notice.  For  the  insufficiency  of 
the  proof  of  the  French  Commercial  Code  and 
of  the  protest  of  the  bill,  and  the  misdirection 
of  the  judge  as  to  the  notice,  a  new  trial  ought 
to  be  granted. 

New  trial  granted. 

Cited  In— 5  Wend.,  389  ;  16  N.  Y.,  237 :  82  N.  Y.,  56  ; 
44  Barb.,  314 :  4  How.  U.  8.,  282 ;  14  How.  U.  8.,  428 ; 
Hemp.,  312 ;  1  Wood.  &  M.,  226 ;  106  U.  8.,  549 ;  10 
Allen.,  525. 


*JACKSON,  ex  dem.    MONTHESOR   [*18O 

ET  AL., 
V. 

E.  AND  A.  RICE. 

Witnesses—  Competency  of  Grantor  as  Witness  for 
Grantee  in  Ejectment,  brought  by  Latter — 
Record  of  Deeds  of  Lands  Lying  in  Two  Coun- 
ties—Exemplifications of  Records  ofLostDeedg 
as  Evidence — Depositions  to  Perpetuate  Testi- 
mony. 

A  grantor,  with  covenant  of  warranty,  is  a  com- 
petent witness  for  his  grantee  in  an  action  of  eject- 
ment brought  by  him  for  the  recovery  of  the  pos- 
session of  the  premises  conveyed ;  although  he 
would  not  be  a  competent  witness  to  support  the 
title  of  his  vendee  in  an  action  against  him  for  the 
premises  by  a  third  person. 

Where  deeds  of  lands  embrace  premises  lying  in 
two  counties,  and  are  recorded  in  only  one  of  them, 
and  it  is  proved  that  the  originals  are  lost,  exem- 
plifications of  the  records  of  the  deeds  are  compe- 
tent evidence  to  prove  the  contents  of  such  deeds, 
in  an  action  of  ejectment  for  the  recovery  of  the 
premises  conveyed,  situate  in  the  county  where  the 
deeds  are  not  recorded. 

To  authorize  the  production  of  a  deposition  in 
evidence,  taken  under  the  Act  to  Perpetuate  Testi- 
mony, the  party  must  produce  proof  of  the  in- 
ability of  the  witness  to  attend  at  the  circuit,  and 
not  rely  on  the  presumption  of  such  inability  aris- 
ing from  the  advanced  age  of  the  witness. 

Citations-2  Roll.  Abr.,  685 ;  11  Johns..  122. 

THIS  jvas  an  action  of  ejectment,  tried  at  the 
Washington  Circuit,  in  June,  1828,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Js. 

The  plaintiff  showed  title  in  John  Montresor 
to  a  lot  of  land,  the  premises  in  question,  un- 
der a  deed  of  partition  between  the  original 
patentees  of  the  Artillery  patent,  situate  in  the 
County  of  Washington,  bearing  date  in  1765. 
He  then  offered  in  evidence  a  deposition  of 
Set  li  Hunt,  a  resident  of  the  State  of  Alabama, 
taken  ae  bene  esse  on  due  notice  ;  it  being  ad- 
mitted that  at  the  time  of  the  trial  he  was  in 
Alabama.  In  this  deposition  the  witness  tes- 
tified that  he  was  acquainted  with  one  of  the 
lessors  of  the  plaintiff,  Thomas  Gage  Mon- 
tresor, of  the  County  of  Kent,  England,  who 
was  reputed  to  be  the  son  and  one  of  the  heirs 
at  law  of  the  late  John  Montresor,  who  died, 
as  the  witness  had  been  informed  and  believed, 
leaving  four  children  his  heirs  at  law,  to  wit: 
the  said  Thomas  Montresor,  Henry  Tucker 
Montresor,  Frances  Margaret  Montresor  and 
Mary  Lucy  Mulcaster  ;  that  the  three  last 
named  persons,  by  deed  bearing  date  Aug.  11, 
1817,  conveyed  their  interest  in  the  premises 
in  question,  and  in  other  lands,  to  Thomas 
Gage  Montresor,  who,  by  deed  dated  Aug.  Itt, 
1817,  conveyed  the  same  to  him,  the  witness ; 
that  the  deeds  were  duly  proved  before  the 
Lord  Mayor  of  London,  and  recorded  in  the 
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clerk's  office  of  the  County  of  Essex,  in  this 
State;  that  in  the  month  of  Oct.,  1818,  the 
trunk  of  the  witness  containing  the  deeds  was 
stolen,  and  that  he  has  not  since  recovered  the 
deeds  ;  that  the  defendant  E.  Rice  was  form- 
erly the  wife  of  Noah  Howard,  now  deceased, 
who,  in  1812,  was  in  possession  of  the  prem- 
ises in  question,  and  disclaimed  having  any 
title  to  the  same,  and  that  E.  Rice,  the  widow 
of  Noah  Howard,  had  agreed  to  purchase  the 
181*]  premises,  *but  failing  in  making  pay- 
ment, a  conveyance  had  not  been  executed  to 
her ;  and  that  he  (the  witness)  had  sold  the 
premises  to  one  Reuben  Mussey,  and  had  no 
interest  in  the  suit,  either  directly  or  indirectly. 
To  the  admission  of  this  deposition  the  defend- 
ant objected,  on  the  ground  of  the  interest  of 
the  witness.  The  judge  ruled  that  he  was  in- 
terested. The  plaintiff  then  offered  in  evidence 
a  release  to  the  witness  from  G.  M.  Selden  and 
J.  D.  Selden,  two  of  the  lessors  of  the  plaint- 
iff, in  whom  the  title  to  the  premises  was 
claimed  to  be,  from  all  liability  under  the  cove- 
nants contained  in  his  deed,  delivered  to  the 
witness  previous  to  his  examination.  The  re- 
lease was  executed  in  the  presence  of  a  sub- 
scribing witness,  and  the  defendants  objected 
to  its  being  read  unless  its  execution  was  proved 
by  the  subscribing  witness.  The  judge  sus- 
tained the  objection.  The  attorney  for  the 
plaintiffs  proved  that  two  releases,  executed 
and  witnessed,  were  handed  to  him  by  the  re- 
leasors,  for  the  purpose  of  delivering  one  of 
them  to  the  witness  Hunt,  which  was  done  ac- 
cordingly. The  judge  held  the  proof  insuffi- 
cient, and  rejected  the  release  and  deposition. 

A  deposition  of  Richard  Harrison  of  N.  Y., 
taken  under  the  Act  to  Perpetuate  Testimony 
for  the  Purpose  of  Proving  the  Descent  of  the 
Heirs  of  John  Montresor,  was  next  offered  in 
evidence,  and  as  preliminary  to  its  introduc- 
tion, a  witness  was  called,  who  proved  that 
Mr.  Harrison  was  between  75  and  80  years  of 
age,  and  that  the  witness  believed,  fsom  the 
ill  state  of  his  health  and  the  infirmities  con- 
sequent upon  his  advanced  age,  he  was  unable 
to  attend  at  the  circuit  as  a  witness.  He  had 
not,  however,  seen  Mr.  Harrison  for  several 
years,  and  did  not  personally  know  the  state 
of  his  health.  The  judge  decided  that  the 
proof  of  the  inability  of  Mr.  Harrison  to  at- 
tend court  was  not  sufficient,  and  rejected  this 
deposition  also. 

The  plaintiff  next  offered  in  evidence  exem- 
plifications of  the  deeds  mentioned  in  the  de- 
position of  Hunt,  obtained  from  the  clerk  of 
the  County  of  Essex,  in  whose  office  the  same 
had  been  duly  recorded  ;  the  deeds  conveying, 
besides  the  premises  in  question,  a  large  tract 
of  land  situate  in  the  County  of  Essex. .  To  the 
admission  of  the  exemplifications  the  defend- 
182*]  ants  *objected,  and  the  judge  rejected 
them.  The  plaintiffs  gave  in  evidence  a  deed 
of  the  premises  in  question  from  Seth  Hunt 
to  Reuben  Mussey,  bearing  date  Nov.  13,  1819, 
in  which  the  grantor  covenanted  to  defend  the 
title  against  all  persons  lawfully  claiming  the 
same  from  or  under  John  Montresor  or  his 
heirs,  or  from  or  under  him  the  grantor.  Also 
deeds  of  the  same  premises  from  Mussey  to 
George  Selden,  dated  Nov.  3,  1820,  and  from 
George  Selden  to  George  M.  Selden,  bearing 
date  Sep.  22,  1825.  No  further  proof  being 
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offered,  the  judge  nonsuited  the  plaintiff  ;  to 
set  aside  which,  a  motion  was  now  made. 

Mr.  D.  Selden,  for  plaintiff. 

Mr.  J.  L.  Wendell,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  It  is  objected 
to  the  competency  of  Seth  Hunt  to  testify  as  a 
witness  in  this  cause,  that  he  is  interested,  hav- 
ing conveyed  the  premises  in  question  to  Mus- 
sey, through  whom  the  lessors  of  the  plaintiff 
derive  title,  with  a  covenant  of  warranty.  The 
warranty  is  against  all  persons  claiming  under 
himself  or  Montresor,  to  whom  the  lot  in  ques- 
tion was  conveyed  on  a  partition  among  the 
original  proprietors.  This  covenant  was  in- 
tended to  protect  Mussey  against  any  claims 
under  an  older  or  better  title  than  Hunt  had 
conveyed.  In  the  suit  for  the  recovery  of  the 
possession  of  the  land  by  his  grantee,  Hunt 
had  no  interest.  He  could  neither  be  a  gainer 
or  loser  by  the  event;  nor  could  the  verdict 
be  given  in  evidence  for  or  against  him.  Had 
the  vendee  of  Hunt  gone  into  possession  under 
his  conveyance,  and  an  action  had  been  com- 
menced against  him  for  the  premises  by  a  third 
person,  Hunt  could  not  have  been  a  witness  to 
support  the  title  of  his  vendee.  2  Roll.  Abr., 
685.  But  here  the  action  was  by  the  vendee  to 
obtain  possession ;  and  a  failure  in  the  suit 
could  by  no  possibility  subject  Hunt  to  liabil- 
ity, as  he  would  not  be  liable  under  his  cove- 
nant though  it  had  appeared  that  he  had  no 
title  when  he  conveyed  ;  his  liability  attach- 
ing only  in  case  of  an  eviction  after  possession 
obtained.  11  Johns.,  122.  The*objec- [*183 
tion,  if  any,  went  to  his  credit,  and  not  to  his 
competency.  He  was,  therefore,  a  competent 
witness. 

If  right  in  this  conclusion,  it  becomes  un- 
important to  decide  whether  the  release  was 
properly  excluded  or  not.  However,  accord- 
ing to  the  established  rules  of  evidence,  where 
an  instrument  under  seal  is  executed  in  pres- 
ence of  a  subscribing  witness,  that  witness 
must  be  produced  if  within  the  jurisdiction  of 
the  court.  If  the  release  had  been  necessary, 
the  judge  was  correct  in  requiring  the  produc- 
tion of  the  subscribing  witness. 

Hunt  being  considered  a  competent  witness, 
he  proves  the  existence  and  loss  of  the  deeds 
necessary  to  vest  the  title  in  himself,  and 
proves  the  contents  by  reference  to  the  exem- 
plifications. Strictly  the  judge  was  correct  in 
excluding  the  exemplifications  as  records.  The 
title  should  be  recorded  in  the  county  where 
the  land  lies,  and  then  the  exemplification  of 
a  deed  is  evidence  without  accounting  for  the 
non-production  of  the  original.  In  this  case, 
having  proved  the  former  existence  of  the 
deeds  in  question,  and  their  loss,  the  plaintiff 
was  at  liberty  to  give  parol  evidence  of  their 
contents.  This  he  did  do,  and  more  also.  He 
produced  the  only  copy  which  could  be  pro- 
duced ;  and  in  my  judgment  it  was  competent 
evidence  to  go  to  the  jury. 

The  deposition  of  Hunt,  in  connection  with 
the  deeds  produced  and  those  lost,  seem  to  me 
to  make  out  a  prima  facie  case  for  the  plaint- 
iff. The  judge  was  correct  in  my  opinion  in 
rejecting  the  deposition  of  Mr.  Harrison.  For 
aught  that  appeared,  he  might,  although  80 
years  of  age,  have  attended  the  court.  At  all 
events,  the  judge  was  not  bound  to  presume 
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him  unable  to  attend.  The  plaintiff  should  not 
rely  upon  presumption  where  it  was  his  duty  to 
produce  proof. 

/  am,  accordingly,  of  opinion  that  the  nonsuit 
be  set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Cited  in— 21  Wend..  125 ;  1  Abb,  Pr.,  294 ;  1  Duer, 
196 ;  4  Duer,  253 ;  49  Mo.,  535. 


184*]  *POUCHER 

HOLLEY,  Sheriff  of  COLUMBIA. 

Action  of  Debt  for  Escape  against  Sheriff  — 
Bond  for  Limits — Discharge  of  Debt. 

A  bond  for  the  limits,  given  by  a  defendant  who 
had  been  charged  in  execution,  and  to  whom  the 
plaintiff  had  previously  given  permission  to  go  at 
large,  beyond  the  jail  liberties,  does  not  revive  the 
judgment,  so  that  an  action  can  be  maintained 
against  the  sheriff  for  an  escape. 

Although  it  was  not  the  intention  of  the  plaintiff 
to  discharge  the  debt,  a  voluntary  discharge  by  a 
creditor  of  his  debtor  from  the  limits  discharges 
the  judgment  and  the  debt. 

Citations— 7  Cow.,  278;  Barnes,  205;  2  East,  243;  7 
T.  R.,  420 ;  6  T.  R.,  525 ;  5  Johns..  364 ;  11  Johns.,  476; 
2  Johns.  Ch.,  430 ;  16  Johns.,  183 ;  1  Barn.  &  Aid.,  297. 

rpHIS  was  an  action  of  debt  against  the  de- 
-L  fendant,  as  sheriff  of  the  County  of  Col- 
umbia, for  the  escape  of  a  prisoner  in  execu- 
tion, tried  at  the  Columbia  Circuit,  in  Sep., 
1827,  before  the  Hon.  William  A.  Duer,  one 
of  the  Circuit  Js. 

The  plaintiff  had  a  judgment  against  one 
Reuben  Ranny,  on  which  he  caused  a  ca.  sa. 
to  be  issued,  by  virtue  of  which  Ranny  was  ar- 
rested previous  to  its  return,  to  wit :  the  first 
Monday  of  Jan.,  1823,  by  James  Warren,  then 
sheriff  of  Columbia.  Jan.  1,  1823,  Ranny  was 
assigned  as  a  prisoner  in  execution  by  Warren 
to  Samuel  E.  Hudson,  his  successor  in  office, 
who,  Jan.  2, 1826,  assigned  him  to  his  success- 
or, the  defendant  in  this  cause,  and  Ranny  on 
the  same  day  gave  to  the  defendant  a  bond  for 
the  limits,  conditioned  that  he  would  remain  a 
true  and  faithful  prisoner,  &c.,  on  the  saidca. 
sa.  at  the  suit  of  the  plaintiff.  When  the  bond 
was  required  from  Ranny  he  rather  demurred ; 
but  upon  being  told  by  the  sheriff  that  he  had 
been  assigned  to  him  as  a  prisoner  in  execu- 
tion, and  that  he  must  give  the  bond,  he  an- 
swered that  he  had  been  discharged  by  Poucher, 
and  did  not  consider  himself  a  prisoner,  but  to 
oblige  the  sheriff,  he  would  execute  the  bond 
for  formality's  sake.  An  escape  was  proved 
Mar.  9, 1827,  and  the  issuing  of  a  capias  against 
the  defendant  was  shown. 

On  the  part  of  the  defendant,  it  was  proved 
that  in  the  month  of  Apr.,  1824,  the  plaintiff 
told  a  witness  that  he  had  given  permission  to 
Ranny  to  go  where  he  pleased,  and  that  he 
(the  witness)  might  so  inform  Ranny;  and  that 
in  July  or  Aug.,  1825,  in  a  conversation  be- 
tween the  plaintiff  and  Ranny,  on  the  latter 
asking  the  plaintiff  why  he  kept  him  here  (mean- 
ing on  the  limits),  the  plaintiff  answered,  "  I 
do  not  keep  you  here,  and  I  have  told  you  so 
long  ago."  Ranny  replied,  "  Why  do  you  not 
go  then,  and  inform  Rogers,  the  jailor,  so  that 
he  need  not  be  all  the  time  bothering  me  ;" 
185*]  *and  the  plaintiff  rejoined,  "  What  use 
is  that,  Colonel  ?  Go  where  you  please  now." 
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There  was  a  mass  of  testimony  as  to  Ranny's 
going,  from  time  to  time  beyond  the  limits, 
which  had  been  altered  after  his  first  commit- 
tal. He  insisted  that  he  was  entitled  to  the 
liberties  as  they  existed  when  he  was  first  ar- 
rested, and  would  not  regard  the  new  limits. 
It  also  appeared  that  he  was  willing  to  have  it 
believed  that  he  was  a  prisoner  on  the  limits, 
saying  to  a  witness,  who  remarked  to  him  that 
he  was  beyond  his  bounds,  that  he  was  not 
obliged  to  keep  the  limits  ;  that  Poucher  had 
discharged  him  ;  but  adding,  "You  know  how 
it  is  ;  there  are  some  little  debts  against  me, 
and  I  don't  want  to  be  bothered  with  them." 
The  judge  charged  the  jury  that  although 
Poucher  discharged  Ranny  from  the  limits 
while  Hudson  was  sheriff,  yet  if  Ranny  after- 
wards voluntarily  executed  the  limit  bond  to 
the  defendant,  the  defendant  was  liable  for 
any  escape  subsequent  to  the  execution  of  that 
bond  ;  that  if  they  were  of  opinion  that  Ranny 
did  not  execute  the  limit  bond  voluntarily,  but 
at  the  time  claimed  his  exemption  and  dis- 
charge, and  denied  his  liability  to  imprison- 
ment, still,  unless  they  were  fully  satisfied  that 
Poucher  had  discharged  him  from  the  limits, 
they  must  find  for  the  plaintiff;  and  they  must 
be  satisfied  that  Poucher  intended,  at  the  time 
alleged,  to  give  Ranney  a  legal  discharge  from 
the  debt,  or  else  the  defendant  was  liable.  The 
jury  found  for  the  plaintiff  for  the  amount  of 
the  debt.  A  motion  was  now  made  to  set  aside 
the  verdict. 

Mr.  A.  L.  Jordan,  for  defendant. 

Mr.  E.  Williams,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  learned 
judge  appears  to  me  to  have  erred  in  two  par- 
ticulars :  1 .  In  stating  that  a  voluntary  exe- 
cution of  the  limit  bond  to  the  defendant  by 
Ranny,  after  he  had  been  discharged  from  the 
limits  by  Poucher,  the  plaintiff,  would  consti- 
tute him  a  prisoner  to  the  defendant,  so  that 
the  defendant  would  be  liable  for  any  subse- 
quent escape.  2.  In  stating,  that  although  the 
jury  might  be  satisfied  that  Poucher  had  dis- 
charged Ranny  from  the  limits,  *still,  [*186 
unless'they  were  also  satisfied  that  he  intended, 
at  the  time  alleged,  to  give  Ranny  a  legal  dis- 
charge from  the  debt  the  defendant  would  be 
liable.  In  Powers  v.  Wilson,  7  Cow. ,  276,  the 
court  say,  it  is  well  settled  that  if  a  creditor 
gives  his  debtor,  who  is  in  execution  permis- 
sion to  go  at  large  beyond  the  jail  liberties,  the 
judgment  is  discharged,  and  the  plaintiff  can 
neither  issue  a  new  execution,  nor  maintain  an 
action  for  the  escape  against  the  sheriff,  and 
the  following  cases  are  cited  in  support  of  the 
position  :  Barnes,  205  ;  2  East,  243  ;  7  T.  R., 
420 ;  6  T.  R.,  525  ;  5  Johns.,  884  ;  11  Id.,  476; 
2  Johns.  Ch.,  430  ;  16  Johns.,  188  ;  1  Barn.  & 
Aid.,  297  ;  in  all  of  which  the  same  doctrine  is 
clearly  and  distinctly  advanced.  If  the  judg- 
ment "is  discharged  the  bond  for  the  liberties 
subsequently  given  is  a  mere  nullity  ;  it  has 
no  efficacy  independently  of  the  judgment  and 
that  cannot  be  revived  and  restored  by  the  giv- 
ing of  a  new  bond  for  the  limits  ;  not  only  the 
judgment  but  the  debt  is  gone.  No  matter  what 
the  actual  intention  of  the  plaintif  in  the  exe- 
cution may  have  been,  the  judgment  of  law  is, 
that  a  voluntary  discharge  of  his  creditor  from 
the  limits  discharges  the  judgment  and  the 
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debt.  In  almost  all  the  reported  cases  it  ap- 
pears affirmatively  that  nothing  was  more  re- 
mote from  the  intention  of  the  plaintiffs  than 
to  discharge  their  judgment,  or  in  any  manner 
impair  their  security.  In  Fate*  v.  Van  Rens- 
selaer,  5  Johns.,  364,  the  defendants  covenanted 
and  agreed  that  the  plaintiffs  might  retake  them 
on  the  same  execution  or  issue  a  new  execution 
against  them  and  confine  them  until  the  debt 
and  costs  were  paid  ;  and  yet  it  was  held,  that 
as  the  plaintiff  had  given  them  permission  to 
go  beyond  the  jail  liberties,  the  debt  was  dis- 
charged, and  the  arrest  of  the  defendants  was 
illegal  and  amounted  to  false  imprisonment. 

A  new  trial  must,  therefore,  be  granted. 

Cited  in-60  Barb.,  344 ;  53  How.  Pr.,  340,  341. 


187*]         *PURDY  9.  AUSTIN. 

Statute  of  Limitations  —  Acknowledgment  to 
Take  Debt  out  of — Requisites  of  such  Acknowl- 
edgment— Example. 

The  acknowledgment  of  a  defendant  to  take  a 
case  out  of  the  operation  of  the  Statute  of  Limita- 
tions, must  be  an  unequivocal  and  positive  recogni- 
tion of  a  subsisting  claim  in  favor  of  the  plaintiff ; 
it  must  be  an  admission  of  a  previous  subsisting 
debt  which  he  is  liable  and  willing  to  pay ;  and  must 
not  be  accompanied  by  circumstances  repelling  the 
presumption  of  a  promise  to  pay  the  debt. 

When  a  defendant  on  an  account  being  presented 
to  him  after  looking  at  it.  threw  it  down  in  a  pas- 
sion and  said,  "  I  owe  him  (the  plaintiff)  no  such 
money,"  or  asked,  "I  owe  him  so  much  money  as 
that?  Why  did  he  not  present  the  bill  himself?  " 
and  added  that  he  never  had  a  bill  from  bim.that  he 
would  not  settle  with  any  one  but  him,  that  he  did 
not  owe  him  anything,  or  anything  worth  mention- 
ing ;  that  he  had  paid  him  a  great  deal  of  money,  a 
horse  and  the  use  of  a  house,  and  appeared  much 
surprised  and  signified  that  he  had  paid  the  plaint- 
iff all  his  work  amounted  to  (the  account  being  for 
work  alleged  to  be  done).  It  was  held,  that  the  dec- 
larations of  the  defendant  instead  of  amounting  to 
a  recognition  of  a  subsisting  demand,  were  a  denial 
of  the  pretended  claim  of  the  plaintiff. 

Citations— 15  Johns.,  511.  519  ;  2  Wash.  C.  C.,  514  ; 
11  Wheat.,  309 ;  1  Pet.  U.  S.,  351. 

ERROR  from  the  N.  Y.  C.  P.  Austin  sued 
Purdy  in  the  C.  P.  to  recover  for  work, 
labor  and  services  performed  by  the  plaintiff, 
as  a  cartman  for  the  plaintiff,  a  house-build- 
er, or  contractor  for  the  building  of  houses, 
&c.  The  declaration  besides  the  count  for 
work,  &c. ,  contained  the  usual  money  counts. 
The  defendant  pleaded  the  general  issue 
and  the  Statute  of  Limitations.  The  plaint- 
iff replied  a  new  promise.  The  cause  was  re- 
ferred, the  bill  of  particulars  or  items  contain- 
ing 150  folios.  A  report  was  made  by  the  ref- 
erees in  favor  of  the  plaintiff  for  $218.63.  A 
motion  was  made  to  the  C.  P.  to  set  aside  the 
report,  which  was  heard  on  a  statement  made 
by  the  referees,  accompanying  their  report, 
containing  their  views  of  the  evidence  and  of 
the  law  of  the  case,  and  affidavits  on  both  sides. 
The  motion  was  denied,  but  the  court  ordered 
the  report  and  all  the  papers  brought  before 

NOTE.— Statute  of  Limitations— New  promise— Ac- 
knowledgment. 

An  acknowledgment  must  he  equivalent  to  a  new 
promise  to  take  the  case  out  of  the  Statute  of  Limita- 
tions.8ee  Danf  orth  v.Culver.ll  Johns.,  146,  note.-Sands 
v.Gelston.  15  Johns.,  511,  note;  Wetgell  v.Bussard,24 
U.  S.  (11  Wh.),  309,  note  in  Law.  ed.;  Johnson  v. 
Beardslee,  15  Johns.,  3.  note;  Roseboom  v.  Billington, 
17  Johns..  182,  note;  Kelso  v.  Deyo,  3  Cow.,  133,  note. 
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them  to  be  attached  to  the  record,  to  be  re- 
moved into  this  court  should  the  defendant 
think  proper  to  prosecute  a  writ  of  error.  In 
addition  there  was  a  stipulation  of  the  parties, 
that  such  papers  should  be  sent  up  to  this  court. 
A  writ  of  error  was  sued  out. 

The  suit  was  commenced  in  Mar.  1827  ;  the 
last  item  in  the  bill  of  particulars  is  of  dale  Aug. 
16,  1820.  From  the  statement  and  affidavits  it 
appears  that  the  plaintiff  was  employed  by  the 
defendant  as  a  cartman  for  several  years,  and 
particularly  during  the  years  1818  and  1819. 
He  was  engaged  in  the  defendant's  employ- 
ment for  18  months  in  the  business  of  carting. 
The  principal  question,  however,  arises  upon 
the  evidence  of  a  new  promise,  which  depends 
upon  the  testimony  of  a  single  witness.  His 
testimony  is  detailed  in  the  affidavit  of  the  at- 
torney for  the  defendant  below  *and  [*188 
in  the  statement  of  the  referees.  The  attorney 
represents  him  as  saying,  that  about  a  year 
and  a  half  before  the  reference,  he  was  fur- 
nished by  the  plaintiff  with  an  account,  and 
requested  to  present  it  to  the  defendant  ;  that 
he  did  so  ;  "  that  the  defendant  looked  at  it, 
and  then  threw  it  down  in  a  passion,  and  said, 
'  I  owe  him  so  much  money  as  that  ?  Why  did 
he  not  present  the  bill  himself  ?  I  never  had 
a  bill  from  Austin.  I  won't  settle  with  any 
one  but  him. '  On  being  cross-examined,  he 
testified  that  at  the  same  time  Purdy  said  he 
did  not  owe  him  anything  ;  that  he  had  paid 
him  a  great  deal  of  money — a  horse  and  cer- 
tain rent ;  that  he  seemed  much  surprised  at 
the  bill,  and  signified  that  he  had  paid  him  all 
his  work  amounted  to ;  that  all  this  conversa- 
tion took  place  at  the  same  time."  In  the 
statement  of  the  referees,  this  witness  is  repre- 
sented as  having  testified  that,  on  presenting 
the  account,  Purdy  said  "  that  he  owed  Aus- 
tin no  such  money  ;  that  he  asked  why  Aus- 
tin did  not  present  the  account  himself,  and 
said  he  had  never  had  any  account  from  Aus- 
tin ;  that  he  would  settle  with  no  one  but  Aus- 
tin ;  and  that  he  had  paid  Austin  a  good  deal 
of  money  ;  he  had  also  paid  him  by  a  horse 
sold,  and  also  by  rent  of  a  house  ;  and  he  did 
not  believe  he  owed  him  anything,  oranything 
worth  mentioning." 

Messrs.  J.  C.  Barker  and  J.  Anthon,  for 
plaintiff  in  error,  cited  18  Johns.,  511  ;  6 
Johns.  Cas.,  290;11  Serg.  &R..  16;12M,396. 

Messrs.  E.  T.  Pinckney  and  J.  W.  Ger- 
ard, for  defendant,  cited  4  Esp.  N.  P.,  46  ; 
17  Johns.,  330;  Cowp.,  548;  5  Burr.,  2630; 
Peake  N.  P.,  93  ;  2  T.  R.,  762  ;  3  Esp.  N.  P., 
157;  5  Maule  &  S.,  75;  6  Johns.,  267;  10 
Id.,  35. 

By  the  Court,  Marcy,  J.  The  statement  of 
the  referees  was  regarded  by  the  court  below 
as  exhibiting  the  facts  proved  on  the  hearing. 
By  this  statement  no  other  question  raised  in 
the  cause  is  presented  but  that  which  relates  to 
the  Statute  of  Limitations. 

*This  statute  has  been  looked  upon  [*  1 89 
in  times  past  with  disfavor  by  the  courts  in 
England,  and  their  example  has  been  too  gen- 
erally followed  in  this  country.  Construction 
formerly  went  far  towards  depriving  defend- 
ants of  all  the  benefits  designed  for  them  by 
it.  A  different  and  better  view  of  this  salu- 
tary statute  has  been  since  taken,  and  a  more 
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correct  and  liberal  construction  is  now  given  to 
it.  Defenses  under  it  are  not  now  regarded,  as 
they  once  were,  discreditable,  or  at  least  are  not 
so  viewed  to  the  same  extent  as  formerly.  It  is 
assuming,  as  it  was  intended  it  should  always 
have  had,  the  character  of  a  "  Statute  of  F 
pose."  If  the  more  recent  decisions  in  relation 
to  the  affect  of  acknowledgments  are  to  be 
sustained,  defendants  may  speak  of  dormant 
claims  preferred  against  them  without  neces- 
sarily loosing  the  benefits  of  this  law. 

As  courts  have  been  latterly  receding  from 
the  positions  taken  by  them  in  the  construc- 
tion of  this  Act,  and  as  we  regard  this  move- 
ment as  correct,  it  will  be  unnecessary  to  look 
at  any  but  the  latest  decisions  for  authorities 
upon  the  present  case. 

A  demand  to  which  the  statute  applies  is  as 
entirely  barred  as  one  from  which  a  debtor 
has  been  discharged  under  an  insolvent  or 
bankrupt  law.  The  pre-existing  moral  duty 
is  no  stronger  in  the  one  case  than  in  the  other; 
but  a  demand,  barred  by  such  a  discharge, 
cannot  be  revived  without  an  express  prom- 
ise to  pay.  This  court  in  the  case  of  Sands  v. 
Oelston,  15  Johns.,  511,  considered  a  debt  to 
which  infancy  is  a  bar,  or  one  from  which  a 
debtor  has  been  discharged  under  an  Insolv- 
ent Law,  in  the  same  situation  as  a  debt  barred 
by  the  Statute  of  Limitations.  It  would  seem, 
therefore,  to  be  reasonable  that  as  much  should 
be  required  to  give  vitality  to  the  one  as  to  the 
other.  The  court  did  not,  however,  propose 
to  adopt  the  same  rule  of  construction  in  rela- 
tion to  the  acknowledgments  of  debts  barred 
by  an  insolvent  discharge,  as  that  which  had 
been  applied  to  debts  barred  by  the  Statute  of 
Limitations,  nor  did  they  feel  at  liberty,  con- 
sidering the  decisions  made  here  and  elsewhere, 
to  require  as  much  to  revive  a  debt  barred  by 
19O*]  the  Statute  as  one  *barred  by  an  in- 
solvent discharge.  We  do  not  mean  in  this 
case  to  go  further  than  this  court  has  gone  on 
other  occasions  ;  but  I  have  alluded  to  the  dif- 
ference, in  relation  to  what  is  required  to  re- 
vive them  by  way  of  acknowledgments,  be- 
tween a  debt  barred  by  a  discharge  under  an 
Insolvent  Law  and  one  within  the  Statute  of 
Limitations  with  a  view  to  show  that  we 
should  not  hesitate  to  recede  quite  as  far  as 
this  court  has  done  in  any  case  from  those  de- 
cisions, which  have  gone  a  great  way  towards 
overthrowing  that  statute. 

The  unqualified  and  unconditional  acknowl- 
edgment of  a  debt,  made  by  a  party  within  six 
I  ears  before  suit  is  brought,  is  adjudged  in 
iw  to  imply  a  promise  to  pay  ;  but  an  ac- 
knowledgment of  its  original  justice,  without 
recognizing  its  present  existence,  is  not  suffi- 
cient. The  language  used  by  the  party  is  to 
be  interpreted  according  to  the  meaning  and 
intention  of  the  speaker  ;  and  anything  going 
to  negative  a  promise, is  to  be  regarded  as  quali- 
fying every  other  expression  used  by  him.  15 
Johns.,  519;  2  Wash.  C.  C.,  514;  11  Wh.,  809. 
The  gene»al  doctrine  on  this  subject,  as  laid 
down  by  the  Supreme  Court  of  the  U.  S.  in 
the  case  of  Bellv.  Morrison,  1  Pet.,  351,  is,  that 
if  there  be  no  express  promise,  and  one  is  to 
be  raised  by  implication  of  law  from  an  ac- 
knowledgment, such  acknowledgment  ought 
to  contain  an  unqualified  and  direct  admis- 
sion of  a  previous  subsisting  debt,  which  the  I 
WEND.  8. 


party  is  liable  and  willing  to  pay.  If  the  ac- 
companying circumstances  repel  the  presump- 
tion of  a  promise  or  intention  to  pay  ;  if  the 
expressions  be  equivocal,  vague  and  indeter- 
minate, leading  to  no  certain  conclusion,  but 
at  best  to  probable  inferences  which  may  af- 
fect different  minds  in  different  ways,  they 
ought  not  to  go  the  jury  as  evidence  of  a  new 
promise  to  revive  the  cause  of  action.  To  al- 
low them  to  be  submitted  to  a  jury  for  that 
purpose  would,  according  to  the  apprehensions 
of  that  court,  open  all  the  mischiefs  against 
which  the  statute  was  intended  to  guard  inno- 
cent persons,  and  expose  them  to  the  dangers 
of  being  entrapped  in  careless  conversations 
and  betrayed  by  prejuries.  1  Pet.,  351. 

These  are  the  general  rules  of  interpreting 
and  construing  acknowledgments  in  regard  to 
reviving  demands  barred  by  *the  Stat-  f*  1 9 1 
ute  of  Limitations.  Let  them  be  applied  to  the 
case  before  us.  The  testimony  on  this  point 
is  brief.  It  is  that  of  a  single  witness,  and  re- 
lates to  what  passed  at  a  single  interview. 
When  the  plaintiff's  bill  was  presented  by  his 
agent  to  the  defendant,  he  threw  it  down  in  a 
passion,  and  said,  as  the  referee  states  the  evi- 
dence, he  "owed  the  plaintiff  no  such  money;" 
or,  as  it  is  detailed  in  the  affidavit,  he  asked, 
"  I  owe  him  so  much  money?"  He  also  asked 
why  the  defendant  did  not  present  the  account 
himself.  He  said  he  had  never  had  a  bill  from 
him,  and  would  settle  with  no  one  but  him. 
On  his  cross-examination  the  witness  repre- 
sented the  defendant  as  saying  at  the  same 
time  that  he  did  not  owe  the  plaintiff  anything, 
or  anything  worth  mentioning ;  that  he  had 
paid  him  a  good  deal  of  money;  had  paid  him 
by  a  horse  sold,  and  also  by  rent  of  a  house. 
These  declarations  of  the  party  were  accom- 
panied by  others,  not  noticed  in  the  statement 
of  the  referees,  but  alluded  to  by  the  judge 
who  gave  the  opinion  of  the  court  below,  and 
which  I  think  are  not  to  be  disregarded,  be- 
cause they  somewhat  qualify  those  expressions 
of  the  defendant  which  have  been  construed 
into  a  direct  acknowledgment  of  the  plaintiff's 
debt.  The  witness  further  stated  that  the  de- 
fendant seemed  to  be  surprised  at  the  bill,  and 
signified  that  he  had  paid  the  plaintiff  all  his 
work  amounted  to. 

Do  these  declarations  of  the  defendant,  taken 
altogether,  fairly  import  an  acknowledgment  of 
a  subsisting  demand  that  he  was  liable  and 
willing  to  pay  ?  Are  they  not  accompanied 
with  circumstances  that  repel  the  presumption 
of  a  promise  to  pay  ?  He  expressly  stated  that 
he  did  not  owe  the  plaintiff  anything,  or  any- 
thing worth  mentioning.  He  signified  to  the 
witness  that  he  had  paid  the  plaintiff  all  that 
his  work  amounted  to,  and  stated  the  manner 
of  payment.  To  my  mind,  the  tenor  and  pur- 
port of  the  whole  conversation  was  a  denial, by 
no  means  equivocal,  of  the  pretended  claim  of 
the  plaintiff.  While  I  entertain  a  high  respect 
for  the  learned  judge  who  gave  the  opinion  of 
the  court  below  in  this  cause,  I  am  obliged  to 
dissent  from  bis  interpretation  of  the  defend- 
ant's language.  I  can  hardly  understand  from 
the  defendant's  expression  that  he  owed  "  no 
such  money,"  taken  *in  connection  f*192 
with  his  other  declarations,  that  he  admitted 
tie  owed  something  to  the  plaintiff.  I  cannot 
satisfactorily  infer,  as  the  learned  judge  did, 
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that  the  defendant  by  asking  the  question, 
"Why  does  not  the  plaintiff  present  the  bill 
himself  ?"  and  by  remarking,  that  "he  would 
settle  with  no  one  but  him,"  he  admitted  that 
the  plaintiff  had  some  claim  to  present — that 
there  was  some  debt  due  to  be  settled. 

I  regard  these  expressions,  and  the  others 
used  by  the  defendant,  to  adopt  the  language 
of  Mr.  Justice  Story  in  the  case  of  Sett  v.  Mor- 
rison, as  "equivocal,  vague  and  indeterminate, 
leading  to  no  certain  conclusions,  but  at  best 
to  probable  inferences,  which  may  affect  dif- 
ferent minds  in  different  ways."  If  there  is 
any  certainty  about  them,  and  any  satisfactory 
inference  to  be  drawn  from  them,  it  is  that 
which  the  plaintiff's  agent  and  witness  drew, 
that  the  defendant  thereby  signified  that  he  had 
paid  all  he  owed  for  the  labor  charged  in  the 
bill. 

The  acknowledgment  of  the  defendant  cer- 
tainly does  not  amount  to  an  unequivocal  and 
positive  recognition  of  a  subsisting  claim  in 
favor  of  the  plaintiff ;  and  we  cannot,  in  my 
opinion,  sustain  the  judgment  below,  without 
abandoning  some  of  the  positions  that  I  have 
before  laid  down  as  well  established  by  the  late 
decisions  on  this  subject,  and  going  back  to 
those  which  have  been  repudiated  and  censured 
as  effecting  almost  a  virtual  repeal  of  the  Stat- 
ute of  Limitations. 

Judgment  reversed. 

Cited  in— 7  Wend..  289;  9  Wend.,  298;  15  Wend.,  288: 
19  Wend.,  493;  7  Hill,  47 ;  2  Paige,  49  ;  33  N.  Y.,  531 ;  4 
Barb.,  170  ;  11  Barb.,  261 ;  67  Barb.,  454;  1  Daly,  188;  1 
Bradf.,  7. 
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*T.  PALMER 

v. 

VANDENBERGH  AND  CHAPMAN,   Over- 
seers of  the  Poor  of  the  Town  of  COXSACKIE. 


Paupers— Settlement  of—  Statute  —  Action  for 
Support  of  Pauper  against  Overseers  does  not 
Lie  in  Absence  of  Promise,  Express  or  Implied, 
to  Pay — Authority  of  Overseers — Power  to  Con- 
tract— Contracts  Binding  upon  Successors. 

Paupers  must  be  supported,  since  Nov.  27, 1824,by 
the  county  in  which  they  happened  to  be  on  that 
day,  although  previous  to  the  passage  of  the  Act  of 
the  Legislature  of  that  date,  the  legal  settlement  of 
such  paupers  was  in  another  and  different  county. 

Where  a  pauper  belonging  to  one  county,  was, 
Nov.  27, 1824,  residing  with  an  individual  of  another 
county,  who  supported  him  under  a  contract  with 
the  Overseers  of  the  Poor  of  the  town  bound  to  pro- 
vide for  him,  and  such  contract  was  rescinded  Mar. 
5, 1825,  leaving  the  pauper  still  residing  with  such 
person,  who  continued  to  support  him  until  Feb., 
1827,  and  then  brought  an  action  against  the  succes- 
sors of  the  Overseers  of  the  Poor,  with  whom  the 
contract  was  originally  made,  it  was  held  that  the 
action  would  not  lie,  there  being  no  promise  either 
express  or  implied  to  pay  for  the  support  of  the  pau- 
per. 

And  it  seems  that,  under  the  provisions  of  the  Act, 
of  1824.  the  town  in  which  such  pauper  happened  to 

NOTE.— Paupers— Liability  of  overseers  for  supplies 
furnished  to  the  poor. 

Overseers  are  not  liable  for  supplies  furnished  to  the 
poor  without  their  request  or  subsequent  promise 
to  pay.  There  is  no  implied  promise  however  nec- 
essary the  supplies  furnished  or  the  services  ren- 
dered.. See  Gourley  v.  Allen,  5  Cow.,  644,  note.  As 
to  when  a  contract  for  the  support  of  a  pauper  is 
revocable,  in  connection  with  the  above  case  of  Pal- 
mer v.  Vandenburgh,see  McLees  v.  Hale,  10  Wend., 
426. 
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be  on  the  day  of  the  passage  of  the  Act,  would  have 
no  right  of  action  against  the  town  where  the  for- 
mer settlement  of  such  pauper  was. 

An  order  of  a  justice  of  the  peace,  authorizing  an 
annual  allowance  for  the  relief  of  a  pauper,  is  au- 
thority sufficient  to  an  overseer  to  contract  for  the 
support  of  such  pauper.  A  formal  adjudication  of 
the  settlement  of  the  pauper  in  such  case  is  not 
necessary. 

Overseers  of  the  Poor  may  make  contracts  within 
the  scope  of  their  authority,  which  are  binding 
upon  them  in  their  official  capacity,  and  upon  their 
successors  in  office  ;  which  successors  are  liable  to 
be  sued  for  a  non-performance  of  the  contracts  of 
their  predecessors. 

It  seems  that  an  order  of  a  justice,  authorizing  the 
expenditure  for  which  a  recovery  is  sought,  is  not 
necessary  to  the  maintenance  of  an  action  against 
an  overseer  upon  an  express  promise. 

A  contract  for  the  support  of  a  pauper  for  an  in- 
definite time  mayfbe  rescinded  by  the  Overseers;  and 
where  no  objection  is  made,  as  to  the  particular 
time  of  its  termination,  it  may  be  put  an  end  to  at 
any  time. 

Citations—  1  R.  L.,  387  :  18  Johns.,  418  ;  15  Johns., 
281  ;  18  Johns.,  124  :  1  Cow.,  280;  5  Cow.,  644,  652,  654, 
664  :  6  Cow.,  2764280  ;  Act,  Nov.  27,  1824  ;  Act,  March 
5,1825. 


was  an  action  of  assumpsit,  tried  at  the 
Columbia  Circuit  in  Sep.  ,  1827,  before  the 
Hon.  Wm.  A.  Duer,  one  of  the  Circuit  Js. 

In  Oct.,  1816,  a  written  contract  was  entered 
into  between  the  plaintiff,  residing  in  the  town 
of  Hillsdale,  in  the  County  of  Columbia,  and 
one  John  Thompson,  then  an  Overseer  of  the 
Poor  of  the  Town  of  Coxsackie,  in  the  County 
of  Greene,  for  the  support  and  maintenance  of 
a  pauper  chargeable  to  Coxsackie,  by  which 
the  plaintiff  was  to  receive  $45  per  annum  for 
such  support  ;  the  first  annual  payment  to  be 
made  Dec.  1,  1817.  This  contract  was  entered 
into  by  the  Overseer  on  the  foot  of  an  order  of 
a  justice  of  the  peace  of  the  Town  of  Coxsackie, 
reciting  the  pauper  to  be  chargeable  to  that 
town,  and  stating  the  annual  allowance  to  be 
made  to  the  plaintiff  for  the  support  of  him, 
but  omitting  to  give  a  direction  to  that  effect. 
The  plaintiff  provided  for  the  pauper  up  to 
Feb.,  1827,  the  time  of  the  commencement  of 
this  suit,  when  it  was  admitted  the  defendants 
were  Overseers  of  the  Poor  of  Coxsackie. 
Mar.  5,  1825,the  defendant  Chapman,  who  was 
then  an  Overseer  of  the  Poor  of  Coxsackie,  paid 
to  the  agent  of  the  *plaintiff  theannu-  [*194 
al  payment  then  due,  and  sent  a  written  notice 
to  the  plaintiff  that  the  Town  of  Coxsackie 
would  not  pay  for  the  support  of  the  pauper 
after  that  day  ;  and  subsequently,  Apr.  3,  1826, 
there  was  paid  to  the  plaintiff  the  sum  of  $12, 
when  he  gave  a  receipt  in  full  for  the  support 
and  maintenance  of  the  pauper  to  Mar.  5,  1825. 
This  payment  was  made  and  received  so  as  to 
leave  the  question  of  the  defendants'  liability 
under  the  contract  unembarrassed  as  to  the 
portion  of  time  intervening  between  Dec.  1, 
1824,  and  Mar.  5,  1825,  when  the  notice  was 
given  that  the  Town  of  Coxsackie  would  no 
longer  pay  for  the  support  of  the  pauper.  Du- 
ring the  progress  of  the  trial,  several  questions 
of  law  were  raised  which  were  not  decided  by 
the  presiding  judge,  but  reserved  for  the  opin- 
ion of  this  court.  It  was  insisted  by  the  de- 
fendants that  the  order  of  the  justice  directing 
provision  to  be  made  for  the  pauper,  and  the 
contract  of  the  Overseers  in  pursuance  thereof, 
were  inadmissible  in  evidence  without  the  pro- 
duction of  an  order  of  one  or  more  justices  of 
the  peace  of  the  County  of  Greene,  adjudging 
the  pauper  to  be  chargeable  to  the  Town  of 
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Coxsackie,  and  ordering  provision  to  be  made 
for  him  ;  that  one  Overseer  could  not  bind  him- 
self and  his  co-Overseer  without  the  concur- 
rence of  such  co-Overseer  ;  and  that  the  con- 
tract in  this  case  being  prospective  and  for  an 
indefinite  period,  was  beyond  the  scope  of  au- 
thority of  the  Overseers.  The  jury  found  a 
verdict  for  the  plaintiff  for  $78,  subject  to  the 
opinion  of  this  court. 

Mr.  A.  L.  Jordan,  for  plaintiff.  The  con- 
tract made  by  the  Overseers  of  Coxsackie,  in 
1816,  was  binding  upon  their  successors, being 
made  officially  and  within  the  scope  of  the  au- 
thority of  the  parties  contracting.  5  Cow. ,359. 

It  was  not  incumbent  upon  the  plaintiff  to 
show  a  justice's  order  authorizing  the  relief 
granted  the  pauper  ;  nor  was  he  bound  to  in- 
quire whether  an  order  was  made.  15  Johns., 
281,  And  the  successors  of  the  Overseers  mak- 
ing the  contract,  having  adopted  it  by  paying 
the  stipulated  price  for  several  years,are  equally 
bound  with  their  predecessors, 
195*]  *The  contract  was  good  although 
made  by  but  one  Overseer.  Where  power  is 
delegated  to  several  for  the  performance  of  a 
public  trust,  the  execution  of  the  trust  may  be 
by  a  majority.  Co.  Litt.,  181  b;  3  T.  R.,  592; 
Q  Id.,  388;  6  Johns.,  39;  7  Cow.,  526,  note. 
The  consent  of  the  Overseer  not  acting  may  be 
presumed  from  his  acquiescence.  Besides, the 
Statute  Relative  to  the  Poor,  1  R.  L. ,  287,  sec. 
25,  contemplates  a  several  exercise  of  the  power 
of  the  Overseers  in  cases  like  this,  and  such  has 
been  the  universal  usage. 

The  defendants  could  not  rescind  or  put  an 
end  to  the  contract,  without  removing  the  pau- 
per from  the  Town  of  Hillsdale.  At  the  mak- 
ing of  the  contract  with  the  plaintiff,  the  Town 
of  Hillsdale  had  the  power  of  removing  the 
pauper  to  the  Town  of  Coxsackie;  by  a  statute 
subsequently  passed  ia  Nov.,  1824  (Stats.,Vol. 
VI.,  p.  382  c,  sec.  8), that  power  was  abrogated. 
The  plaintiff  is  liable  to  the  Overseers  of  Hills- 
dale,  on  the  ground  that  his  act  in  taking  the 
pauper  had  cast  a  burden  on  them  which  they 
had  not  the  power  to  remove;  15  Johns.,  436  ; 
18  Id.,  419;  and  consequently,  the  plaintiff  be- 
ing liable  to  the  Overseers  of  his  own  town,  the 
defendants  could  not  rescind  the  contract  with- 
out removing  the  obligation  which  he  had  in- 
curred. 

Messrs.  L.  Bronk  and  E.  Williams,  for 
defendants.  The  contract  made  with  the  plaint- 
iff was  not  obligatory  upon  the  defendants; 
there  having  been  no  adjudication  as  to  the 
settlement  of  the  pauper,  or  order  providing 
for  his  support.  The  fact  of  the  defendants 
having  acted  under  the  contract,  is  no  reason 
for  enforcing  it  against  them  after  they  gave 
notice  of  their  intention  no  longer  to  be  bound 
by  it.  The  contract  was  for  an  indefinite  time, 
and  therefore  not  obligatory.  Overseers  of  the 
Poor  cannot  make  a  contract  binding  a  town 
profuturum,  nor  beyond  the  term  of  their  own 
continuance  in  office.  Their  successors  are 
liable  for  debt  accruing  in  the  previous  year, 
and  may  pay  them  without  order ;  but  for 
expenses  accruing  during  their  own  time, 
they  are  not  authorized  to  expend  money 
without  a  previous  order.  But  if  the  con- 
tract was  obligatory,  the  defendants  had  a 
right  to  rescind  it.  This  necessarily  must  be 
so,  or  the  contract  would  continue  where  the 
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the  inducement  to  it  totally  failed  ;  as  if  the 
*pauper,  by  the  inheritance  of  prop-  [*19O 
erty,  became  able  to  support  himself,  or  if  the 
town  to  which  he  had  been  a  charge  by  any 
other  means  became  relieved  from  his  support. 
The  Town  of  Coxsackie  was  so  relieved,  by 
the  Act  of  the  Legislature  referred  to  on  the 
other  side.  The  pauper  was  no  longer  one  of 
the  poor  of  Coxsackie,  and  the  town  was  no 
longer  liable  for  his  support.  The  County  of 
Columbia  became  bound  to  support  him.  Be- 
ing in  that  county  at  the  passage  of  the  Act  of 
1824,  he  could  not  be  removed  to  Coxsackie, 
which  is  in  another  county.  The  authorities 
cited  by  the  counsel  for  the  defendants  were  1 
R.  L.,  279,  sec.  25;  15  Johns.,  281;  18  Id..  122; 
5  Cow.,  312,  644,  654  ;  6  Id.,  279,  280  ;  Stat., 
Vol.  VI.,  p.  382  c,  sec.  8. 

By  the  Court,  Savage,  Ch.  J.  It  was  ob- 
jected on  the  trial  that  the  contract  should  not 
be  given  in  evidence.unless  the  plaintiff  showed 
an  original  order  of  one  or  more  justices  of  the 
county,  adjudging  the  pauper  to  be  chargeable 
upon  the  Town  of  Coxsackie,  and  ordering  the 
Overseers  to  provide  for  and  maintain  him. 
The  25th  section  of  the  Act  for  the  Relief  and 
Settlement  of  the  Poor,  1  R.  L.,  287,  directs 
that  when  any  poor  person  belonging  to  any 
city  or  town  shall  apply  for  relief  to  an  Over- 
seer such  Overseer  shall  apply  to  a  justice  of  the 
peace,  and  the  justice  and  overseer  shall  in- 
quire into  the  circumstances  of  such  person, 
in.,  and  the  justice  shall  make  an  order  for  a 
weekly  or  other  allowance.  The  acts  of  the 
Overseer  and  justice  in  making  the  allowance 
are  sufficient  evidence  of  the  settlement  of  the 
pauper.  The  order  thus  made  is  a  sufficient 
voucher  for  the  Overseer  in  the  settlement  of 
his  accounts,  for  so  much  money  as  he  shall 
pay  under  it,  and  such  order,  of  course,  is  an 
authority  for  the  Overseer  to  contract  for  the 
support  of  the  pauper  to  the  extent  of  such  or- 
der. The  statute  does  not  require  a  formal  or- 
der in  such  a  case,  adjudging  the  settlement  of 
the  pauper  to  be  in  such  town.  The  order  in 
this  case,  though  not  very  formal,  is  an  order 
from  the  justice  authorizing  an  annual  allow- 
ance of  $45;  and  no  objection  was  made  to  the 
fulfillment  of  the  agreement,  till  since  the  pass- 
ing of  the  Act  of  Nov.  27, 1824. 

*It  was  also  objected  that  the  agree-  [*197 
ment  was  not  binding,  because  made  by  only 
one  Overseer,  and  because  it  was  indefinite. 
Both  these  objections  come  with  an  ill  grace, 
after  the  contract  has  been  annually  confirmed, 
by  a  compliance  with  its  terms,  for  more  than 
nine  years,  and  particularly  as  the  order  of  the 
justice  has  never  been  revoked  or  modified, and, 
therefore,  the  payment  of  the  money  perfectly 
justified.  The  liability  of  Overseers  of  the  Poor 
is  a  subject  of  much  delicacy  as  well  as  diffi- 
culty. The  several  towns  as  well  as  counties 
in  this  State  are  corporations  to  a  certain  ex- 
tent; and  their  officers,  who  have  in  trust  the 
various  interests  of  the  town,  are  considered 
corporators  so  far  as  to  enable  them  to  perform 
their  duties  and  to  execute  their  trusts.  In 
the  language  of  the  late  Chief  Justice,  Spencer, 
"There  can  be  no  doubt  that  where  a  public 
office  is  instituted  by  the  Legislature, an  implied 
authority  is  conferred  on  the  officer  to  bring  all 
suits  as  incident  to  his  office  which  the  proper 
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and  faithful  discharge  of  the  duties  of  his  of- 
fice require.  18  Johns.,  418.  There  can  be  as 
little  doubt  that  the  Overseers  of  the  Poor,  hav- 
ing in  their  hands  or  subject  to  their  control, 
under  the  sanction  of  a  justice,  the  funds  of 
the  town  appropriated  to  their  particular  de- 
partment, have  authority  to  make  contracts 
which  are  obligatory  upon  them.  So  long  as 
they  contract  within  the  scope  of  their  author- 
ity, their  contracts  are  valid  and  obligatory  upon 
them  in  their  official  capacity,  and  upon  their 
successors;  but  if  they  transcend  their  powers, 
though  they  may  be  individually  responsible, 
their  successors  are  not. 

In  King  v.  Butler,  15  Johns.,  281,  an  Over- 
seer was  held  responsible  upon  his  absolute 
promise  to  pay,  without  showing  any  order  of 
a  justice.  It  was  held  to  be  the  duty  of  the 
Overseer  to  procure  the  order,  as  his  authority 
for  granting  relief;  and,  of  course,  in  the  ab- 
sence of  all  evidence  on  the  subject,  as  every 
public  officer  is  presumed  to  have  done  what 
was  his  duty  to  do,  he  is  presumed  to  have  ob- 
tained the  order  previous  to  his  furnishing  re- 
lief, or  making  a  promise  to  that  effect.  In  that 
case,  the  legal  as  well  as  the  moral  obligation 
upon  the  officer  to  afford  assistance  was  held 
198*]  *a  sufficient  consideration.  If,  there- 
fore, an  Overseer  contracts  absolutely  to  sup- 
port a  pauper,  without  an  order  for  that  pur- 
pose, he  is  responsible  personally.  In  the  case 
of  Olney  v.  Wickes,  18  Johns.,  124,  the  defend- 
ant evidently  did  not  intend  to  become  person- 
ally liable:  his  expressions  were  all  guarded, 
and  throughout  he  contracted  as  the  agent  of 
the  town.  The  court  on  that  ground  decided 
that  he  was  not  liable,  as  he  was  out  of  office 
when  the  suit  was  brought.  It  does  not  appear 
in  that  case  whether  an  order  had  been  made 
or  not.  That  was  a  case  of  paupers  sent  by  an 
order  of  removal  from  Saratoga  to  Schaghti- 
coke,  of  which  latter  town  the  defendant  was 
an  Overseer.  In  Todd  v.  Birdsall.  1  Cow.,  260, 
Birdsall  had  paid  money  for  an  Overseer  of  the 
Poor  of  the  Town  of  Cortland,  on  the  written 
request  of  the  latter,  to  defray  the  expenses  of 
one  of  the  paupers  of  that  town  ;  and  it  was 
held  that  the  defendants,  Todd  and  McCord, 
who  were  the  successors  of  the  officers  who  had 
made  the  contract,  were  liable  for  the  official 
contracts  of  their  predecessors.  This  must  be 
sound,  or  there  must  often  be  a  failure  of  jus- 
tice. The  person  in  office  contracts  as  trustee 
of  the  fund  raised  or  to  be  raised  by  the  town; 
the  person  contracting  goes  out  of  office;  he  is 
not  personally  liable,  because  he  contracts  as 
a  public  officer,  and  not  in  his  private  capacity; 
and  for  another  reason,  viz. :  because  he  has  no 
longer  any  control  over  the  funds  of  the  town 
which  are  appropriated  to  meet  the  contract. 
Those  funds  have  passed  into  the  hands  of  his 
successor,  by  virtue  of  the  directions  of  the 
statute.  That  successor,  therefore,  having  the 
means  in  his  hands,  and  representing  the  same 
interests  of  the  town  in  reference  to  which  his 
predecessor  contracted,  and  having  succeeded 
to  the  office  with  all  its  duties,  rights  and  re- 
sponsibilities.is  the  person  upon  whom  the  duty 
devolves  of  fulfilling  the  contract;  and  in  case 
of  non-performance,  against  whom  an  action 
should  be  brought.  I  Tknow  of  no  case  which 
controverts  these  principles.  The  cases  of  Gour- 
ley  v.  Allen,  5  Cow. ,  644,  and  Flower  v.  Allen, 
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Id.,  654,  and  of  Minklaer  v.  Rockfetter,  6  Id., 
276,  prove  that  Overseers  are  not  liable  upon  an 
implied  assumpsit  for  articles  furnished  or  ser- 
vices rendered  for  the  paupers  of  their  towns, 
not  at  the  request  *of  the  Overseers.  [*199 
These  cases  do,  indeed,  establish  the  necessity 
of  an  order  of  a  justice,  but  there  is  nothing  in 
either  of  them  overruling  the  case  of  King  v. 
Butler,  where  the  want  of  an  order  was  held 
no  excuse  for  the  non-fulfillment  of  an  express 
promise  ;  but  it  is  cited  with  approbation  by 
Spencer,  Senator,  in  5  Cow.,  664,  with  this  re- 
mark: "There  the  Overseer  expressly  directed 
the  attendance,  and  promised  to  pay  for  it;  and 
the  court  very  properly  held  that  it  was  his 
business  to  see  that  he  was  duly  authorized." 
In  Oourley  v.  Allen,  Id.,  652,  His  Honor,  the 
Chancellor,  cites  with  approbation  the  case  of 
Todd  v.  Birdsall,  saying  that  for  a  clear  debt 
the  successors  would  be  liable.  If  these  prin- 
ciples are  correct,  it  follows,  1.  That  the  con- 
tract between  the  plaintiff  and  Thompson, Over- 
seer of  Coxsackie,  was  valid;  2.  That  it  was 
authorized  by  the  order  of  a  justice,  within  the 
scope  of  the  Overseer's  authority  and,  there- 
fore, binding  upon  him  personally,  so  long  as  he 
continued  overseer,  but  no  longer;  3.  That  it  is 
obligatory  upon  the  defendants,  as  Overseers 
of  the  Town  of  Coxsackie. 

It  was  contended  upon  the  argument  that  the 
contract,  if  valid,  was  rescinded  or  determined 
by  the  notice  of  Mar.  5,  1825.  To  this  it  is 
answered,  that  the  defendants  could  not  put 
an  end  to  the  contract  without  taking  back  the 
pauper.  This  seems  to  be  reasonable  ;  but  the 
question  is  one  of  strict  legal  right.  As  the 
contract  was  for  no  definite  period,  unless  per- 
haps by  construction  for  one  year,  either  party 
was  at  liberty  to  put  an  end  to  it  at  the  end  of 
the  year.  And  as  no  objection  was  made  by 
the  plaintiff  as  to  the  particular  time  of  its  ter- 
mination, it  seems  to  me  the  contract  was  de- 
termined at  the  time  when  the  plaintiff  received 
his  pay  up  to  Mar.  5,  1825,  as  of  that  date,  as 
it  appears  that  the  object  of  the  defendants  was 
to  leave  the  question  of  liability  unembar- 
rassed, and  it  was  so  understood  by  the  plaint- 
iff. If  the  Law  of  1824  had  not  been  passed, 
the  parties  would  have  been  left  as  they  were 
when  the  contract  was  entered  into.  The  plaint- 
iff was  under  no  obligation  to  support  the  pau- 
per. On  application  to  the  Overseers  of  Hills- 
dale,  they  would  have  sent  the  pauper  to  the 
Town  of  Coxsackie,  and  there  would  have  been 
ap.  end  of  the  matter.  But  by  the  8th  section 
*of  the  Act  to  Provide  for  the  Estab-  [*2OO 
lishment  of  County  Poor  Houses,  passed  Nov. 
27,  1824,  it  is  enacted,  that  no  person  shall  be 
removed  as  a  pauper  from  one  town  to  an- 
other, except  as  between  towns  in  the  same 
county,  but  that  the  county  where  any  person 
shall  become  sick,  &c.,  shall  support  him.  This 
Act  was  in  force  when  the  contract  in  this  case 
was  determined;  the  Town  of  Hillsdale,  there- 
fore, could  not  remove  the  pauper,  but  was 
bound  to  provide  for  him.  Whether  the  town 
has  any  remedy  over  against  the  plaintiff  does 
not  appear  in  the  case,  nor  was  it  necessary 
that  it  should  so  appear,  as  I  do  not  see  how 
that  fact  could  affect  the  question  between 
these  parties  ;  as  in  the  late  case  of  Oourley  v. 
Allen,  5  Cow.,  644,  the  principle  seems  to  be 
established  that  Overseers  are  not  liable,  un- 
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less  there  has  been  an  express  promise  to  pay, 
or  the  services  for  which  compensation  is  asked 
have  been  rendered  at  their  request.  The  case 
as  it  is  now  presented,  is  like  that  of  Minklaer 
v.  Rockfeller,  6  Cow.,  280.  The  plaintiff  has 
provided  for  a  pauper  belonging  to  the  Town 
of  Coxsackie,  but  not  at  the  request,  either  ex- 
press or  implied,  of  the  defendants  ;  they  are, 
therefore,  not  liable. 

There  is  another  ground  of  defense,  that  by 
the  Act  of  1824.  the  pauper  in  question  became 
chargeable  to  the  Town  of  Hillsdale  and,  there- 
fore, Coxsackie  is  not  bound  to  provide  for  him 
At  all. 

I  cannot  believe  that  such  a  result  was  in- 
tended by  the  Legislature.  The  Act  of  1813 
is  not  repealed  any  further  than  that  some  of 
its  provisions  are  virtually  repealed  by  being 
inconsistent  with  the  later  Act.  The  Act  of 
1813  proceeds  upon  the  principle  that  every 
town  shall  support  the  poor  who  have  a  settle- 
ment there.  The  Act  of  1824,  on  the  contrary, 
proceeds  upon  the  principle  that  every  county 
shall  support  all  the  poor  who  become  such 
within  its  bounds  ;  retaining  the  old  law  as  to 
the  duties  of  the  several  towns  within  each 
county.  The  Legislature  were  not  aware.prob- 
ably,  that  every  town  did  not  keep  their  poor 
at  home.  The  Act  of  1824  is  prospective  in  its 
terms,  but  no  provision  is  made  for  returning 
poor  who  were  out  of  their  own  town  when 
the  Act  was  passed.  As,  therefore,  no  pro- 
vision is  made  for  returning  the  pauper  in 
2O 1*]  *question,  nor  for  supporting  him  at 
the  expense  of  the  town  where  he  was  settled, 
but  a  declaration  is  made,  "that  the  county 
where  such  person  shall  become  sick,  infirm, 
and  poor,  shall  support  him,"  the  consequence 
is,  that  Coxsackie  becomes  discharged  of  the 
burden  and  it  is  thrown  upon  Columbia  Co. 
and,  of  course,  upon  Hillsdale.  This  is  unjust, 
but  the  injustice  should  not  be  charged  upon 
the  Legislature,  as  it  is  to  be  remembered  that 
the  Town  of  Hillsdale  might,  under  the  Law 
of  1813,  have  sent  the  pauper  home.  Not  hav- 
ing done  so,  they  must  bear  the  burden  thrown 
upon  them  by  their  want  of  vigilance,  and  the 
change  of  the  general  system  of  relieving  the 
poor.  I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment. 

Judgment  for  defendants.1 

Cited  in— 7  Wend.,  183;  10  Wend.,  429;  19  Wend., 
54 ;  4  Hill,  137 ;  32  N.  Y.,  477 ;  58  Barb.,  146 ;  40  How. 
Pr.,  60. 

1.— The  question  alluded  to  in  the  above  opinion 
-of  a  suit  by  one  town  against  another,  upon  a  state 
of  facts  similar  to  the  above,  arose  and  was  decided 
during  the  present  term,  in  the  cause  of  Overseers 
of  Mamakating  v.  Overseers  of  Deerpark.  Two  pau- 
pers belonging  to  the  Town  of  Deerpark,  in  Orange 
•Co..  were  kept  and  provided  for  by  the  Overseers  of 
Deerpark,  in  the  Town  of  Mamakating,  in  Sullivan 
Co..  during  the  years  1823  and  1824,  and  up  to  Apr. 
1, 1825.  In  Sep.,  1824,  the  Overseers  of  Deerpark  were 
applied  to,  to  take  away  the  paupers,  but  refused. 
In  the  fall  of  1825,  the  paupers  ware  carried  to  Deer- 
park,  the  Overseers  refused  to  receive  them, and  the 
persons  bringing  them  were  threatened  with  a  pros- 
ecution. The  paupers  returned  to  Mamakating  and 
were  provided  for  by  the  Overseers  of  that  town, 
who  expended  $152  in  their  support,  and  then 
brought  their  action  against  Deerpark  to  recover 
back  the  money  thus  expended,  A  verdict  was  taken 
Tor  the  plaintiffs  under  the  direction  of  the  presid- 
ing judge  at  the  circuit,  the  Hon.  James  Emott,who 
expressed  his  opinon  that  the  plaintiffs  were  entitled 
to  recover.  This  court,  for  the  reasons  assigned  in 
the  above  case,  set  aside  the  verdict,  and  ordered  a 
.new  trial,  costs  to  abide  the  event. 

WEND.  3.  N.  Y.  R.,  10. 


*PUTNAM  ».  MAN.          [*2O2 

Constable  may  Serve  Process  in  His  Own  Favor 
— Remedy  in  Cane  of  False  Return. 

A  plaintiff  who  is  a  constable  may  serve  a  sum- 
mons in  his  own  favor,  issued  by  a  justice  of  the 
peace;  and  his  return  cannot  be  impeached  in  an 
action  of  trespass  for  an  arrest  under  an  execution, 
issued  on  a  judgment  rendered  on  the  return  of 
such  summons. 

If  the  return  be  false,  the  remedy  is  by  action 
against  the  constable  for  a  false  return . 

Citations— 2  Cow.,  438 ;  4  Johns.,  4S6 ;  6  Stat.,  280: 
c,  sec.  8;  14  Johns..  481;  Pen.  Small  Cas..  21, 22, 23;  Cow. 
Tr.,  274,  275  ;  I  Pet.,  441 ;  19  Johns.,  3»;  15  Johns.,  121, 
1  Pet.  U.  8.,  340 ;  1  Chit.  PI.,  184  ;  10  Johns.,  138 ;  1 
Wend.,  128. 

THIS  was  an  action  of  trespass  and  false  im- 
prisonment, tried  at  the  Saratoga  Circuit 
in  Nov.,  1827,  before  the  Hon.  Reuben  Hyde 
Walworth,  then  one  of  the  Circuit  Judges. 

The  false  imprisonment  complained  of  was 
an  arrest  Aug.  3,  1827,  on  an  execution  issued 
by  a  justice  of  the  peace,  in  a  suit  in  favor  of 
the  present  defendant  against  the  plaintiff,  on 
which  he  was  detained  in  custody  about  two 
hours,  when  he  paid  the  amount  thereof.  It 
appeared  in  evidence  that  July  9,  1827,  Man 
being  a  constable,  procured  from  a  justice  of 
the  peace  two  summonses  in  his  own  favor 
against  Putnam,  both  returnable  July  21;  Man 
called  on  Putnam  and  told  him  he  had  a  sum- 
mons for  him  and  showed  it  to  him.  Putnam 
said  he  was  clear  of  that;  he  had  taken  the  ben- 
efit of  the  Act.  Man  asked  to  see  the  discharge, 
which  was  handed  to  him,  and  after  reading  it 
said  the  summons  was  of  no  use,  and  added 
something  about  letting  the  suit  drop,  and 
handed  the  summons  to  the  plaintiff.  He  then 
went  away  and  returned  the  other  summons  to 
the  justice  with  an  indorsement  thereon,  pur- 
porting that  it  had  been  personally  served  by 
him  July  10,  1827,  charging  $1.44  fees,  and 
signing  the  same  as  constable.  On  the  return 
of  the  summons,  judgment  was  rendered  by 
the  justice  in  favor  of  Man,  Putnam  not  ap- 
pearing. The  execution  on  which  Putnam  was 
arrested  was  issued  by  the  justice  at  the  partic- 
ular request  of  Man.  On  the  trial  of  the  cause 
the  evidence  in  relation  to  the  issuing  and  re- 
turn of  the  summons  was  objected  to  by  the 
plaintiff,  and  the  evidence  relative  to  the  sery- 
ice  and  what  took  place  at  the  time  thereof 
was  objected  to  by  the  defendant.  The  evi- 
dence, however,  was  received,  and  the  ques- 
tions of  law  reserved  for  the  opinion  of  this 
court.  The  judge  charged  the  jury  that  under 
the  questions  reserved  they  must  consider  Man 
as  having  the  right  to  serve  the  summons  in 
his  own  favor  ;  that  if  they  were  satisfied  that 
the  summons  returned  to  the  justice  was  actu- 
ally *served,  the  defendant  was  entitled  [*2O3 
to  a  verdict ;  but  if  the  defendant  had  served 
only  the  summons  which  he  left  with  the 
plaintiff,  and  that  it  was  left  with  him  for  the 
purpose  of  deceiving  him,  and  that  the  plaint- 
iff had  never  seen  or  heard  of  the  summons 
which  was  actually  returned,  it  would  be  their 
duty  to  find  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  upon  the  questions  re- 
served. The  jury  found  a  verdict  for  the  plaint- 
iff, with  $35  damages. 

Mr.  J.  Ellsworth,  for  plaintiff.     A  con- 
stable cannot  serve  process  where  he  is  a  party, 
and  charge  fees  for  such  service.  It  is  contrary 
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to  the  principles  of  the  common  law  that  a 
party  should  execute  process  in  his  own  favor 
and.  therefore,  when  a  sheriff  is  |a  party  the 
process  must  go  to  a  coroner  ;  and  if  he  too  is 
interested,  then  to  elizors.  The  statute  also, 
regulating  proceedings  in  justice's  courts,  con- 
templates that  the  service  of  process  shall  be 
by  officers,  not  parties  to  the  process.  Stat., 
Vol.  VI.,  279  e,  sees.  10,  15,  19,  24,  26.  Were 
it  allowable  to  a  party  plaintiff  to  serve  pro- 
cess, the  practice  might  operate  most  injuri- 
ously to  defendants. 

The  evidence  of  the  false  return  was  proper. 
The  want  of  jurisdiction  of  the  justice  might 
be  shown.  Although  the  return  upon  the  sum- 
mons might  protect  the  justice,  and  any  officer 
acting  under  bis  authority,  it  cannot  have  that 
effect  as  it  respects  the  defendant  who  made 
the  false  return.  19  Johns.,  39;  1  Pet.,  340. 

Trespass  may  be  sustained  against  the  party 
doing  the  illegal  act,  though  case  might  be  the 
proper  form  of  action  against  an  officer  acting 
innocently.  1  Chit.  PI.,  184,  185. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
act  of  the  defendant  in  serving  the  summons 
must  be  regarded  as  the  act  of  any  other  of- 
ficer who  might  have  done  the  service.  The 
action  is  for  false  imprisonment  on  the  execu- 
tion, and  in  it  no  inquiry  can  be  made  as  to  the 
regularity  of  the  service  of  the  summons.  If 
the  party  has  a  cause  of  complaint  on  that 
ground,  he  should  have  distinctly  charged  the 
fact  in  a  direct  action,  and  not  sought  to  ex- 
amine into  it  col  laterally.  lOJohns.,  138;  14/d, 
2O4*]481;  1  Phil.  Ev.,  313,  n.  a;  Cow.  *Tr., 
275;  1  Wend.,  126,  143.  The  defendant  as  con- 
stable had  a  right  to  serve  the  summons.  2 
Cow.,  437.  And  because  he  has  such  right  it 
does  not  necessarily  follow  that  he  can  execute 
all  other  process  in  a  suit  in  which  he  is  a  party. 
Allowing  he  could  not  charge  fees  for  the  ser- 
vice of  the  summons,  that  does  not  affect  the 
judgment  and  execution  for  the  arrest  under 
which  the  action  is  brought. 

By  the  Court,  Sutherland.  J.  Two  ques- 
tions arise  in  this  case:  1st.  Whether  a  plaint- 
iff, being  a  constable,  can  legally  serve  a  sum- 
mons in  his  own  favor.  2d.  Whether  the  re- 
turn upon  the  summons  can  be  impeached  in 
this  action. 

The  first  question  was  decided  in  the  case  of 
Tuttle  v  Hunt,  2  Cow.,  436.  It  was  there  held 
that  a  plaintiff  in  a  justice's  court  might  serve 
his  own  summons,  either  where  he  is  himself 
a  constable,  or  is  specially  deputed  for  the  pur- 
pose, in  analogy  to  the  case  of  a  capias,  where 
no  bail  is  required,  which  may  be  served  by 
the  sheriff  when  he  is  plaintiff,  or  by  any  other 
plaintiff  by  special  deputation.  Bennetv.  Fuller. 
4  Johns.,  4b6. 

I  am  inclined  to  think  the  constable's  return 
upon  the  summons  was  not  traversable  in  this 
action.  The  return,  though  false,  gave  the 
justice  jurisdiction  of  the  person  of  the  defend- 
ant ;  for  the  Act,  Stat.,  Vol.  VI.,  280,  e,  sec. 
8,  provides  that  the  constable  serving  the  sum- 
mons shall,  upon  the  oath  of  his  office,  return 
thereupon  the  time  and  manner  of  executing 
the  same,  and  sign  hi.-  name  thereto  ;  and  in 
case  the  defendant  does  not  appear  at  the  time 
and  place  appointed  in  such  summons,  and  it 
shall  appear  by  the  return  indorsed  thereon 
838 


that  the  summons  was  personally  served,  the 
justice  shall  then  proceed,  &c.  The  return  of 
the  constable  is  the  evidence  upon  which  the 
statute  authorizes  and  requires  the  justice  to 
proceed.  He  must,  therefore,  obtain  jurisdic- 
tion of  the  defendant's  person  by  virtue  of  the 
return  ;  and  the  judgment  which  may  be  sub- 
sequently rendered  will  protect  the  magistrate, 
the  party,  and  the  officer  who  may  be  instru- 
mental in  enforcing  it.  The  constable's  return 
is  conclusive  *against  the  defendant  in  [*2O6- 
the  cause  in  which  it  is  made.  He  cannot  trav- 
erse the  truth  of  it  by  a  plea  in  abatement  or 
otherwise  ;  but  if  it  be  false,  the  defendant's 
remedy  is  in  an  action  against  the  constable 
for  a  false  return.  Wheeler  v.  Lampman,  14 
Johns.,  481;  Parmington  Small  Causes,  21,  22, 
23;  Cow.  Tr.,  274,  275:  Wilson  v.  Eaers.  of 
Hunt,  1  Pet.  C.  C..  441. 

The  want  of  jurisdiction  in  a  court  render- 
ing a  judgment,  may  be  shown  collaterally 
whenever  any  benefit  or  protection  is  sought 
under  the  judgment.  It  renders  the  judgment 
coram  non  judice  and  void  ;  and  in  case  of  a 
limited  and  special  jurisdiction,  the  magistrate 
and  all  others  concerned  in  enforcing  the  judg- 
ment would  be  trespassers.  Bigelow  v.  Stearns, 
19  Johns.,  39;  15  Johns..  121;  Elliott  v.  Pearsatt, 
1  Pet.,  340.  But  where  the  court  has  jurisdic- 
tion, and  the  proceedings  are  regular  on  the 
face  of  them,  tresspass  will  not  lie.  1  Chit. 
PI.,  184;  Warner  v.  Shed,  10  Johns.,  188;  1 
Wend.,  126.  That  the  individual  who  made  the 
false  return  was  the  plaintiff  in  the  suit,  can- 
not, that  I  perceive,  alter  the  case.  The  party 
injured  has  a  perfect  remedy  by  an  action  for 
the  false  return;  or,  if  the  defendant  acted  will- 
fully and  corruptly,  he  might  probably  be 
punished  criminally,  on  an  indictment  for  a 
misdemeanor.  Parmington,  21,  22  ;  Cow.  Tr., 
274. 

The  defendant  must  have  judgment. 

Cited  in— 7  Wend.,  204 ;  10  Wend.,  303 :  24  N.  Y.,  636  ; 
7  Barb.,  72,461;  15  Barb.,  48;  18  Barb.,  577  ;  28  Barb., 
531 ;  7  How.  Pr.,  299 ;  8  How.  Pr.,  355 ;  62  How.  Pr.. 
280 :  4  Abb.  Pr.,  167 ;  10  Abb.  Pr..  427 :  1  Hilt.,  260 :  1 
Daly,  98:  4  Bradf.,  210;  7  Bank.  Re*.,  172;  39  Mich.,. 
528 ;  33  Cal.,  686 ;  25  Am  Dec..  565. 


LOOMIS  T.  SWICK. 

Slander — Pleading — Plaintiff  need  not  Prove  all 
the  Words  as  Laid  in  Declaration. 

In  an  action  of  slander,  it  is  unnecessary  to  pre- 
face each  count  with  all  the  inducements  and  allega- 
tions contained  in  the  first ;  a  reference  in  the  sec- 
ond count  to  the  allegations  in  the  first  is  sufficient. 

Where.ln  the  first  count  of  a  declaration  in  slande  r, 
it  was  alleged,  in  the  introductory  part  of  it,  that 
the  plaintiff  was  a  merchant,  which  was  omitted  in 
the  second  and  third  counts,  but  the  words  were  al- 
leged to  have  been  spoken  in  another  discourse  of 
and  concerning  the  plaintiff  "  in  his  business  of  a 
merchant,  and  of  ana  concerning  his  said  books  of 
account  which  h«  kept  with  bis  customers  and 
others,  as  such  merchant  as  aforesaid,"  it  was  held, 
that  the  reference  to  the  first  count  was  sufficient 
to  cure  the  defect. 

A  plaintiff  is  not  bound  to  prove  all  the  words  as 
laid  in  the  declaration :  if  he  proves  some  which  are 
laid  and  which  are  actionable,  it  is  enough. 

Citations— 7  Cow.,  654 ;  3  Chit.  PL,  260 ;  2  East,  438 ; 
2  W.  Bl..  790:  3  Saund..  74  b. 


NOTE.— Slander— See.  generally.  Bullock  v.  Koon, 
9  Cow .,30,  note,  and  other  notes  there  cited  ;  Moody 
v.  Baker,  5  Cow.,  361,  note,  and  other  notes  there  cited. 
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rpHIS  was  an  action  of  slander,  tried  at  the 
-L  Madison  Circuit,  in  Mar.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

2O6*]  *The  declaration  contained  three 
counts.  In  the  inducement  to  the  first  count, 
it  was  stated  that  at  the  time,  &c.,  and  long  be- 
fore, the  plaintiff  was  a  merchant  buying  and 
selling  goods,  wares  and  merchandise  ;  and.  as 
such  merchant.kept  honest,  just  and  true  books 
of  account  with  his  customers.  The  count 
then  proceeded  to  set  forth  the  speaking  of  the 
words  which  were  charged  to  have  been  spoken 
in  the  second  person.  The  second  count  charges 
the  words  to  have  been  spoken  "  of  and  con- 
cerning the  plaintiff  in  his  trade  and  business 
of  a  merchant,  and  of  and  concerning  his  said 
books  of  account,  which  he  the  said  plaintiff 
kept  with  his  customers  and  others,  as  such 
merchant  as  aforesaid."  The  words  were:  "He 
keeps  a  false  book  ;  he  keeps  dishonest  books; 
he  keeps  false  accounts  ;  he  keeps  dishonest 
accounts;  he  keeps  false  account  books;  Loomis 
keeps  false  books;  'Squire  Loomis  keeps  false 
books ;  Mr.  Loomis  keeps  false  books ;  Tom 
Loomis  keeps  false  books;  Loomis'  books  have 
been  proved  false  before  'Squire  Van  Doozer  ; 
Loomis'  books  have  been  blacked."  The  in- 
troductory part  of  the  third  count  is  similar  to 
that  of  the  second.  The  defendant  pleaded  the 
general  issue  and  a  special  plea  of  justification. 

The  first  witness  called  being  about  to  relate 
a  conversation  between  the  defendant  and  him- 
self respecting  the  plaintiff,  when  the  plaintiff 
was  not  present,  and  in  which  the  plaintiff  was 
spoken  of  in  the  third  person,  as  he,  &c.,  the 
counsel  for  the  defendant  objected  to  his  testi- 
mony, on  the  ground  that  there  was  no  aver- 
ment in  the  second  or  third  counts  that  the 
plaintiff  at  the  time,  &c.,  was  a  merchant;  nor 
was  there  any  reference  in  those  counts  to  that 
part  of  the  first  count  which  alleges  that  the 
plaintiff  was  a  merchant.  The  judge  overruled 
the  objection,  and  received  the  testimony.  Sev- 
eral witnesses  were  called,  and  many,  though 
not  all  of  the  words  laid  in  the  declaration, 
were  proved.  Many  words  were  proved  not 
charged  to  have  been  spoken.  The  jury  found 
a  verdict  for  the  plaintiff,  with  $125  damages  ; 
which  was  now  moved  to  be  set  aside. 

Mr.  G.  C.  Bronson,  Atty-Gen.,  for  the  de- 
fendant. All  the  evidence  in  the  case  applies  to 
the  second  and  third  counts,  in  neither  of  which 
2O7*]  is  it  stated  that  the  plaintiff,  at  the*time 
.of  speaking  the  words,  was  a  merchant;  nor  is 
there  an  express  reference  to  the  inducement 
of  the  first  count,  wherein  it  is  admitted  that 
such  allegation  is  made.  Each  count  in  a  dec- 
laration must  be  perfect  in  itself,  or,  if  it  de- 
pends upon  a  former  count,  it  must  expressly 
refer  to  it.  1  Chit.  PI.,  381,  397.  The  words 
were  not  proved  as  laid. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Marcy,  J.  Defects  in  a  count 
are  not  aided  because  such  count  is  found 
in  a  declaration  with  another  count  that  is  not 
defective  :  each  must  show  a  sufficient  cause 
of  action.  But  in  declaring  in  actions  of  slan- 
der, it  is  unnecessary  and  unusual  to  preface 
eacn  count  with  all  the  inducements  and  alle- 
gations contained  in  the  first.  Such  a  mode  of 
declaring  would  justly  merit  censure,  as  lead- 
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ing  to  useless  prolixity  and  expense.  The 
counts  which  follow  the  first,  wanting  the 
necessary  allegations,  will  not  be  cured  by  the 
first,  if  they  do  not  refer  to  the  allegations  con- 
tained in  the  introductory  part  of  the  first, 
where  these  allegations  are  necessary  to  be 
stated  to  show  a  cause  of  action.  The  object- 
ion to  the  second  and  third  counts  of  the  dec- 
laration in  this  case  is,  that  it  is  not  averred  in 
either  of  them  that  the  plaintiff  was  a  mer- 
chant. Unless  the  plaintiff  sustained  that  char- 
acter, the  words  uttered  by  the  defendant  are 
not  actionable.  It  is  not  disputed  but  that  a 
proper  reference  in  these  counts  to  the  first 
count  would  have  removed  the  objection. 
There  is,  in  my  opinion,  such  reference.  It  is 
stated  in  each  of  them  that  the  defendant  in 
another  discourse  spoke  and  published  of  and 
concerning  the  plaintiff  "  in  his  trade  and  busi- 
ness of  a  merchant,  and  of  and  concerning  his 
said  books  of  account  which  he  kept  with  his 
cnstomers  and  others,  as  such  merchant  as 
aforesaid,"  &c.  This  is  a  sufficient  reference  to 
the  inducement  in  the  first  count,  wherein  the 
plaintiff  is  stated  to  have  been  a  merchant  at  the 
time  of  uttering  the  slanderous  words,  to  cure 
the  defect.  This  precise  mode  of  declaring  ap- 
pears to  have  received  the  express  sanction  of 
this  court  in  the  case  of  Mott  v.  Comstock.  7 
Cow.,  654 ;  and  it  is  in  conformity  to  the  prece- 
dents in  Chit.  PI.,  Vol.  III.,  p.  260. 

*There  is  also  an  objection  raised  [*2O8 
on  this  motion  of  a  variance  between  the  words 
stated  in  the  pleadings  and  those  proved  on 
the  trial.  This  objection  does  not  appear  to 
have  been  made  at  the  trial  and,  therefore,  can- 
not now  be  considered  ;  for  we  cannot  say  that 
if  it  had  there  been  raised,  it  could  not  have 
been  obviated.  Besides,  it  seems  not  to  be 
well  founded  in  fact.  It  is  true,  words  very 
different  from  those  laid  in  the  declaration 
were  proved  ;  but  some  of  those  laid  were  the 
same,  and  they  constituted  a  distinct  charge. 
Enough  was  proved  as  laid  to  sustain  the  ac- 
tion, and  the  plaintiff  need  not  prove  more.  2 
East,  438  ;  2  W.  Bl.,  790  ;  2  Saund.,  74  6. 

Motion  for  a  new  trial,  denied. 


BROWN  v.  DEAN  AND  ENSWORTH. 

Conveyance  of  Land  Absolute  on  Its  Face  Shown 
to  be  a  Mortgage — Inoperative,  when  not  Re- 
corded, against  Subsequent  bona  fide  Purchat- 
er — Replevin —  Pleading. 

A  conveyance  of  land,accompanied  by  another  in- 
strument showing  the  conveyance  to  have  been  In- 
tended as  a  security  in  the  imtiirr  of  a  mortgage, 
though  absolute  in  ita  terms,  will  be  considered  as 
a  mortgage :  and  not  being  registered  or  recorded 
will  be  adjudged  inoperative  and  void  as  against  a 
subsequent  bonn  fltie  purchaser  for  a  valuable  con- 
sideration without  notice. 

On  an  issue  in  an  action  of  replevin  in  which  the 
plaintiff  to  an  avowry  for  rent  pleads,  denying  the 
seisin  of  the  landlord,  the  demise,  the  tendency, 
and  the  assignment  to  the  plaintiff,  evidence  that 
the  defendant  In  replevin  holds  by  virtue  of  a  deed 
from  the  grantor  of  the  plaintiff,  executed  to  him 


NOTE.— 1.    Unrecorded   deed— Rights  of  Parties— 

Riyhts  of  stilKtcquciit  purchaser  wiUunit  notice— No- 

MM. 

Mortgage— A  deed  absolute  on  its  face  may  be 
shown  woe  a  mortgage.  See  Lane  v.  Shears,  1  Wend., 
433,  notf. 

See  Jackson  v.  Phillips,  9  Cow.,  94,  note.  Jackson 
v.  Sharp,  9  Johns.,  163.  note. 

339 


208 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1829 


as  a  security  for  the  payment  of  money,  and  that 
the  conveyance  to  the  plaintiff  was  recorded,  and 
the  deed  to  the  defendant  not  recorded,  entitles  the 
plaintiff  and  not  the  defendant  to  a  verdict. 

A  plea  to  an  avowry  that  the  landlord  holds  under 
a  title  which  in  law  amounts  to  a  mortgage,  which 
has  not  been  recorded,  and  that  the  plaintiff  holds 
under  the  same  person  from  whom  the  landlord  de- 
rives his  title,  by  a  hona  fide  purchase  for  valuable 
consideration,  is  good,  and  a  complete  answer  to 
the  avowry. 

Nor  does  such  plea  amount  to  a  disseisin,  inas- 
much as  it  shows  the  relation  of  landlord  and  ten- 
ant does  not  exist. 

The  rule,  that  a  tenant  shall  not  plead  nil  habuit 
in  tenement^,  applies  only  where  there  is  a  tenancy 
in  fact. 

Citations— 1  R-  L.,  370,  sec.  4, 373,  sec.  3;  2  Wils.,  208 
to  218. 

rpHIS  cause  came  before  the  court  on  a  case 
J-  made  after  a  trial  at  the  circuit  on  two  is- 
sues of  fact,  where  a  verdict  was  found  for  the 
defendants  on  one  of  the  issues,  subject  to  the 
opinion  of  this  court,  and  for  the  plaintiff  on 
the  other  issue  ;  and  on  a  demurrer  to  four 
special  pleas,  interposed  by  the  plaintiff  to  two 
avowries  and  cognizances  put  in  by  the  defend- 
ants to  the  declaration  of  the  plaintiff  in  an  ac- 
tion of  replevin. 

The  declaration  is  in  the  usual  form  in  an 
action  of  replevin,  for  taking  certain  goods 
and  chattels,  the  property  of  the  plaintiff.  The 
2O9*]  defendant  *Dean  avows,  and  the  de- 
fendant, Ensworth  as  his  bailiff,  makes  cog- 
nizance in  four  avowries,  &c., differing  in  form, 
but  agreeing  in  substance.  In  the  first  avowry 
it  is  stated,  that  one  Peter  W.  Dyer  being  law- 
fully seised  of  a  good,  absolute  and  indefeasi- 
ble estate  of  inheritance  in  fee  simple,  of  a  cer- 
tain farm  in  the  declaration  mentioned,  by  in- 
denture bearing  date  Mar.  13,  1828,  for  the 
consideration  of  $550,  did  grant  and  convey 
the  same  to  Dean  (the  avowant),  and  to  his 
heirs  and  assigns  forever,  whereby  Dean  be- 
came seised,  &c. ,  and  being  so  seised,  he,  on  the 
same  day,  demised  the  same  premises,  which 
premises  were  holden  under  such  demise  for 
three  years,  ending  Mar,  13,  1826,  at  and  un- 
der a  certain  yearly  rent,  to  wit :  the  rent  of 
$38.50,  payable  Mar.  13,  annually  ;  and  because 
$38.50  of  the  rent  aforesaid,  for  one  year  end- 
ing Mar.  13,  1826,  was  due  and  in  arrear  to 
Dean,  he  well  avows,  and  Ensworth  well  ac- 
knowledges the  taking,  &c.,  and  justly,  &c., 
as,  and  for  and  in  the  name  of  a  distress  for  the 
rent  so  due  and  in  arrear,  &c.  ;  wherefore  they 
pray  judgment  and  a  return  of  the  goods,  &c. 
The  second  avowry  is  like  the  first,  except  that 
the  demise  is  for  ten  years.  The  third  avowry 
differs  from  the  others  in  stating  that  the  deed 
executed  by  Dyer  to  Dean,  was  an  indenture 
by  way  of  mortgage,  and  that  by  an  agreement 
entered  into  between  the -parties  thereto,  the 
same  was  to  be  defeasible  upon  the  payment 
of  $550,  together  with  the  rent  reserved  and  to 
accrue.  The  fourth  avowry  is  like  the  second, 
except  that  it  states,  in  addition  to  the  facts  set 
forth  in  the  second,  an  assignment  of  the  de- 
mised premises  from  Dyer  to  Brown,  the 
plaintiff. 

To  these  avowries  the  plaintiff  put  in  six 
pleas.  In  the  first  he  denies  the  seisin  of  Dean, 
the  demise  to  Dyer,  the  tenancy  of  Dyer,  and 
the  assignment  of  the  demised  premises  to  him, 
the  plaintiff.  In  the  second  he  alleges  that  Apr. 
4,  1826,  Dyer,  by  indenture  for  the  consider- 
ation of  $1,345,  granted  and  conveyed  to  him 
3  tO 


the  farm,  which  indenture  was  on  the  same 
day  acknowledged,  and  Apr.  20,  1826,  record- 
ed in  the  clerk's  office  of  the  County  of  Otsego; 
and  denying  the  grant  of  the  premises  to  Dean, 
and  *the  demise  to  Dyer.  In  the  third  [*21O 
plea,  in  answer  to  the  first  avowry,  he  says  if 
Dyer  did  convey  to  Dean  as  alleged  in  the 
avowry,  Dean  has  not  procured  the  conveyance 
to  be  recorded  ;  he  then  sets  forth  the  making 
and  recording  of  the  conveyance  to  him,  avers 
himself  to  be  a  bonafide  and  innocent  purchas- 
er for  the  sum  of  $1,345,  actually  paid,  with- 
out notice  of  the  previous  conveyance  to  Dean; 
and  that  he  entered  and  took  possession  of  the 
premises.  In  the  fourth  plea,  in  answer  to  the 
second  avowry,  the  plaintiff  says,  that  if  such 
deeds  were  executed  between  Dyer  and  Dean, 
they  are  not  recorded  according  to  the  form  of 
the  statute  ;  and  that  on,  &c.,  a  deed  was  ex- 
ecuted of  the  said  farm  to  him  the  plaintiff, 
and  recorded,  &c.,  as  in  last  plea.  In  the  fifth 
plea,  in  answer  to  the  second  and  fourth  avow- 
ries, the  plaintiff  says  that  if  the  deed  and 
lease  set  up  in  the  avowries  were  executed  be- 
tween Dyer  and  Dean,  they  were  so  executed 
as  a  mortgage  to  secure  $550  with  interest,  to 
be  paid  in  ten  years,  and  that  the  same  have 
not  been  recorded  ;  he  then  avers  the  deed  to 
himself,  the  recording,  &c.  In  the  sixth  plea, 
in  answer  to  the  third  avowry,  the  plaintiff 
says  that  the  said  indenture  of  mortgage  and 
lease  are  not  recorded,  and  that  on,  &c.,  he  be- 
came a  bona  fide  purchaser,  &c. ,  without  no- 
tice became  seised,  setting  forth  the  deed  to 
him,  its  record,  and  that  he  entered  into  pos- 
session of  the  premises. 

To  the  first  plea  the  defendants  joined  issues; 
to  the  second,  third,  fourth  and  fifth  they  de- 
murred ;  and  to  the  sixth  they  replied  that  the 
plaintiff,  at  the  time  of  the  conveyance  to  him, 
had  notice  of  the  previous  conveyance  to  Dean, 
and  that  the  premises  were  holden  under  him 
by  lease,  concluding  to  the  country. 

The  issues  of  fact  joined  on  the  first  and  sixth 
pleas  were  tried  at  the  Otsego  Circuit  in  Sep. 
1827,  before  the  Hon."  Samuel  Nelson,  one  of 
the  Circuit  Js.  On  the  trial  it  appeared  that 
Mar.  13,  1823,  Peter  W.  Dyer  having  borrowed 
of  the  defendant  Dean  $550,  executed  to  him 
an  absolute  deed  on  the  farm  on  which  the  dis- 
tress in  this  cause  was  made,  and  took  back  a 
lease  from  Dean  for  the  term  of  ten  years,  in 
which  was  reserved  an  annual  rent  *of  [*2 1 1 
$38.50,  and  which  contained  a  covenant  that 
on  the  repayment  of  the  $550,  with  the  interest 
or  rent  reserved,  that  Dean  should  reconvey 
the  farm  to  Dyer.  Neither  of  those  instruments 
were  recorded,  it  having  been  agreed  at  the  ex- 
ecution of  them  that  the  transaction  should  be 
kept  a  secret.  In  addition  to  the  conveyance  of 
the  farm,  Dyer,  together  with  oneFarham,  his 
partner  in  trade,  executed  a  bond  to  Dean  to 
secure  the  payment  of  the  $550,  with  the  in- 
terest thereof.  Dyer  paid  the  interest  in  1824 
and  1825.  Apr.  4,  1826,  Dyer,  for  the  considera- 
tion of  $1,345,  paid  or  secured  to  be  paid  by 
negotiable  notes,  conveyed  the  farm  to  the 
plaintiff,  which  conveyance  was  duly  recorded; 
notice  of  the  previous  conveyance  to  Dean,  and 
of  the  lease  from  Dean  to  Dyer,  not  being 
brought  home  to  the  plaintiff.  May  13,  1826, 
Dyer  and  Farnham  having  failed,  Dean  made 
a  distress  for  the  rent,  which  became  due  on 
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the  lease  Mar.  13  preceding;  for  the  taking  of 
which  distress  this  action  was  brought. 

The  evidence  showing  the  nature  of  the 
transaction  between  Dyer  and  Dean  was  ob- 
jected to  on  the  trial  by  the  defendants;  because, 
1.  In  an  action  of  replevin,  the  tenant  is  not 
allowed  to  dispute  the  title  of  his  landlord 
under  which  he  has  entered  into  possession;  2. 
That  the  plaintiff  having  entered  under  Dyer, 
is  estopped  by  the  indenture  of  lease  executed 
to  him  by  Dean  ;  3.  That  the  relation  of  land- 
lord and  tenant  having  been  shown  to  exist  be- 
tween Dean  and  Dyer,  and  the  plaintiff  having 
entered  under  Dyer,  though  by  an  absolute 
conveyance  in  fee  in  law,  must  be  regarded  as 
the  tenant  of  Dean  ;  4.  That  the  evidence  of- 
fered substantially  went  in  support  of  the  pleas 
which  were  demurred  to  ;  and  5.  That  the  is- 
sue joined  upon  the  sixth  plea  was  an  immateri- 
al issue,  and  ought  not  to  be  tried.  The  judge 
decided  he  would  receive  the  evidence,  subject 
to  the  opinion  of  this  court  on  a  case  to  be 
made  ;  and  after  the  evidence  was  closed,  the 
jury,  under  his  direction,  found  for  the  defend- 
ants on  the  first  issue,  and  assessed  the  dam- 
ages at  $42.75  ;  and  for  the  plaintiff  on  the 
sixth  issue,  subject  to  the  opinion  of  this  court. 

The  cause  was  argued  by, 
212*]      *Mr.  D.  Andrus,  for  plaintiff,  and 

Mr.  J.  A.  Collier,  for  defendants. 

The  following  cases  were  cited  :  For  the 
plaintiff,  1  R.  L.,  370,  sec.  4  ;  Id.,  373  sec.  3  ; 

1  Chit.  PL,  506;  Archb.  PI.,  342;  8  Johns., 
108  ;  15  Id.,  2U5;  Id.,  555;  2  Cow.,  324;  2  Atk., 
275  ;  3  Ves.,  478  ;  2  Johns.,  Ch..  182  ;  5  Cow., 
135  ;  7  Id.,  450.     For  the  defendants,  3  Com. 
L.  Rep.,  167;  1  Holt.,  489,  n.;  1  Chit.  PL,  661; 

2  Wils.,  208,  n.;  Ld.  Raym.,  1550  ;  Str.,  817  : 
7  T.  R.  539  ;  10  East,  350  ;  4  Maule  &  8.,  347; 
5  T.  R.,  4  ;  2  Ves.  Jr.,  696  ;  1  Johns.  Cas.,  90; 
46  Johns.,  110  ;  5  Cow.,  123  ;  7  Id.,  325,  637  ; 
4  Id.,  722  ;  Sugd.  Vend.,  524  ;  16  Johns.,  289; 


By  ihe  Court,  Savage,  Ch.  J.  At  the  cir- 
cuit there  were  two  issues  to  be  tried,  viz.  :  on 
the  first  and  sixth  pleas.  The  judge  directed 
the  jury  to  find  the  issue  on  the  first  plea  for 
the  defendants  ;  they  did  so,  and  assessed  the 
damages  at  $42.75,  and  under  his  direction 
also  they  found  the  issue  on  the  sixth  plea  for 
the  plaintiff  ,subji  ct  to  the  opinion  of  this  court. 
We  are  now  called  upon  to  render  judgment 
upon  this  verdict  ;  I  will  therefore  state  the 
several  findings  of  the  jury. 

Upon  the  first  issue  they  find,  to  negative  the 
plea,  that  William  Dean  was  seised  as  averred 
in  his  avowries,  and  leased  the  premises  to 
Dyer  who  held  the  same  as  tenant  to  Dean  ; 
and  that  the  plaintiff  Brown  held  as  the  assign- 
ee of  Dyer,  and  as  tenant  to  Dean,  and  they  as- 
sessed the  defendants'  damages  to  $42.75  ;  and 
upon  the  sixth  issue  they  find  that  the  indent- 
ure by  way  of  mortgage",  and  the  indenture  of 
lease  given  by  way  of  defeasance,  mentioned 
in  the  third  avowry,  were  never  recorded  ac- 
cording to  law  ;  that  Dyer  being  in  posses- 
sion, and  claiming  to  be  seised  in  fee  simple, 
the  plaintiff  having  no  notice  of  said  deed  and 
defeasance,  Apr.  4,  1826,  became,  and  was  the 
purchaser  bona  fide  oi  said  premises  from  Dyer, 
for  the  full  value  thereof  ;  and  that  Dyer  and 
wife  conveyed  to  him,  and  his  deed  was  re- 
WKND.  3. 


corded,  by  which  he  became  seised  in  fee  of 
the  said  premises. 

*From  the  facts  as  proved  on  the  [*213 
trial,  the  case  is  simple  and  plain.  By  the  Act 
Concerning  Deeds,  1  R.  L.,  370,  sec.  4,  every 
deed  and  conveyance  of  lands  in  certain  coun- 
ties of  this  State,  among  which  is  Otsegp  Co. , 
where  the  premises  are  situated,  after  Feb.  1, 
1799,  shall  be  adjudged  fraudulent  and  void, 
against  any  subsequent  bona  fide  purchaser  or 
mortgagee,  for  valuable  consideration,  unless 
the  same  be  recorded  in  the  clerk's  office  in 
said  county,  before  the  recording  the  deed  or 
conveyance  under  which  such  subsequent  pur- 
chaser or  mortgagee  shall  claim.  By  the  Act 
Concerning  Mortgages,  1  R.  L.  378,  sec.  3, 
every  conveyance  which  appears  by  any  other 
instrument  to  have  been  intended  as  a  security 
in  the  nature  of  a  mortgage,  though  it  be  ab- 
solute in  its  terms,  shall  be  considered  a  mort- 
gage, and  liable  to  be  registered  as  other  mort- 
gages ;  and  that  it  shall  not  have  the  advan- 
tages given  to  mortgages  unless  the  defeasance 
be  also  registered. 

The  conveyance  from  Dyer  to  Dean,  though 
absolute  in  its  terms,  being  accompanied  by  a 
writing  operating  as  a  defeasance,  according  to 
the  statute  last  cited,  must  be  considered  as  a 
mortgage  between  the  parties ;  but  not  being 
registered  as  a  mortgage,  was  inoperative  and 
void  as  against  the  plaintiff,  who  was  a  bona 
fide  purchaser  for  valuable  consideration.  The 
first  issue  in  fact,  therefore,  which  was  found 
for  the  defendants,  should  have  been  for  the 
plaintiff  ;  Dean  having  been  originally  but  a 
mortgagee,  and  never  seised  in  fee  of  the  prem- 
ises, nor  did  the  legal  relation  of  landlord  and 
tenant  exist  between  Dean  and  Dyer  ;  much 
less  did  it  exist  between  Dean  and  the  plaintiff 
Brown.  Whether  it  is  competent  for  a  mort- 
gagor and  mortgagee  to  create  between  them 
the  relation  of  landlord  and  tenant,  and  to  give 
the  mortgagee  a  remedy  by  distress  for  the  in- 
terest or  principal,  it  would  be  useless  to  in- 
quire, because  the  question  here  is  not  between 
those  parties.  Conceding,  therefore,  for  the  sake 
of  argument,  that  it  may  be  done,  on  which 
question  however,  I  give  no  opinion,  the  rights 
of  these  parties  would  not  be  affected  by  it ; 
for  though  the  deed  and  defeasance  operated 
between  the  parties  as  a  mortgage,  yet  as  be- 
tween *the  plaintiff  and  Dean,  the  sup  [*214 
posed  mortgagee,  those  instruments  are  of  no 
more  force  than  mere  blank  paper.  Dean  has 
his  remedy  against  Dyer  on  his  covenant  to  pay, 
and  against  Dyer  and  Farnham  upon  their 
bond,  but  there  is  no  lien  or  charge  upon  the 
land.  The  moment  Dyer  conveyed  to  Brown, 
the  plaintiff,  and  his  title  was  perfected  by  the 
recording  his  deed,  all  the  previous  convey- 
ances by  deed  and  lease  became  nullities,  and, 
as  respects  this  cause,  have  no  existence  in  fact. 
The  jury  should  have  been  so  instructed,  and 
instead  of  finding  that  Dean  was  seised  and 
leased  the  premises  to  Dyer,  who  thereby  be- 
came tenant,  and  that  such  tenancy  attached 
to  Brown,  the  plaintiff,  the  issue  should  have 
been  found  for  the  plaintiff;  and  as  the  verdict 
was  taken  subject  to  the  opinion  of  this  court , 
the  finding  of  the  jury  will  be  corrected  on  the 
record. 

The  plaintiff  is  clearly  entitled  to  judgment 
upon  the  facts  as  they  appeared  in  evidence. 
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But  as  they  appear  upon  paper  in  the  form  of 
a  demurrer  book,  they  are,  by  the  ingenuity  of 
the  pleaders,  so  involved  in  the  mazes  of  spe- 
cial pleading,  that  a  considerable  portion  of  pa- 
tience and  perseverance  has  been  found  neces- 
sary to  disentangle  tlnm.  [The  Chief  Justice 
here  enters  into  a  minute  examination  of  the 
pleadings,  and  then  proceeds  as  follows:] 

One  general  demurrer  is  put  in  to  four  pleas, 
and  special  causes  are  assigned  to  each, which, 
however,  all  involve  the  main  question,  viz.: 
whether  the  deed  and  lease  executed  between 
Dyer  and  Dean,  taken  together,  constitute  a 
mortgage,  and  if  so,  then  as  the  mortgage  was 
not  registered  or  recorded,  and  as  the  plaintiff 
had  not  notice  of  it,  previous  to  his  purchase, 
whether  it  is  valid  as  against  him.  On  the  part 
of  the  defendants  it  is  contended  that  Dyer  was 
Dean's  tenant,  and  that  the  plaintiff  purchas- 
ing from  the  tenant,  comes  into  his  place,  and 
is  estopped  from  denying  title  in  Dean. 

It  is  contended  by  the  defendants  that  the 
second  plea  is  bad  because  it  does  not  traverse 
the  demise  in  the  first  avowry,  but  attempts 
to  introduce  a  collateral  issue.  Whatever  in 
pleading  is  not  denied  is  admitted  ;  but  a  par- 
ty pleading  may  admit  the  facts  stated  in  the 
pleading  which  he  professes  to  answer,  and 
then  aver  matter  in  avoidance.  So  here,  the 
2 1 5*]  *plaintiff  might  say,  I  admit  that  the 
deed  and  lease  set  forth  in  the  avowry  were 
executed,  but  they  were  never  recorded,  and 
subsequently  I  became  a  bona  fide  purchaser 
for  valuable  consideration.  The  latter  facts 
are  a  complete  answer  to  the  avowry,  and 
show  that  there  was  no  tenancy  as  to  the 
plaintiff,  or  as  to  the  premises  after  his  con- 
nection with  them.  This  is  also  an  answer  to 
the  objection  that  the  pleas  show  a  disseisin  of 
the  landlord  by  the  tenant.  By  the  allegation 
of  the  sale  to  himself,  the  recording  of  his 
deed,  and  that  if  any  such  papers  were  exe- 
cuted as  are  set  forth  in  the  avowries,  they 
were  not  recorded,  all  ideas  of  landlord  and 
tenant  and  demised  premises  vanish.  The  same 
facts  are  an  answer  to  the  objection  that  nil 
habuit  in  tenementia  is  a  bad  plea,  and  that  the 
lease  being  by  indenture  is  an  estoppel.  If  the 
lease  was  a  valid  instrument  as  to  the  plaintiff, 
these  objections  would  be  conclusive.  In  the 
case  of  Sullivan  v.  Stradling,  2  Wils.,  208-218, 
the  subject  was  much  discussed,  and  the  con- 
clusion of  the  court  was  that  such  plea  is  bad. 
But  the  tenant  may  deny  the  demise  ;  and  even 
if  the  pleas  were  bad  which  deny  the  title  in 
Dean,  there  would  be  enough  leu  to  destroy 
the  alleged  right  of  distress.  But  my  answer 
to  these  objections  is,  that  those  rules  are  ap- 
plicable to  cases  of  real  tenancies  ;  that  if  they 
can  be  enforced  here,  they  virtually  repeal  the 
statute;  that  here  nothing  like  a  tenancy  exists. 

I  am  of  opinion,  therefore,  that  though  these 
pleas  may  be  informal,  yet  thev  are  substan- 
tially good,  and  that  the  plaintiff  is  entitled  to 
judgment  upon  the  demurrers  and  the  whole 
record. 

Judgment  for  plaintiff. 

Justices  Sutherland  and  Marcy  did  not 
hear  the  argument,  and  gave  no  opinion. 

Cited  in— 13  Wend..  488 :  19  Wend.,  522  ;  28  N.  Y., 
205 ;  42  N.  Y.,  343;  1  Am.  Rep.,  538 ;  16  Barb.,  451 ;  47 
Barb..  225;  1  Abb.  N.  C.,  391. 
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*RUGQLES  v.  HOLDEN.       [*216 

Principal  and  Surety — Surety  for  Payment  of 
Bent —  'When  lie  may  not  Require  Landlord  to 
Distrain. 

A  surety  for  the  payment  of  rent  to  a  landlord, 
who  engages,  in  case  of  default  by  the  tenant,  to 
make  up  the  deficiency,  and  fully  satisfy  the  con- 
ditions and  agreements  of  the  tenant,  without  re- 
quiring notice  of  non-payment  or  proof  of  a  de- 
mand being  made  of  the  tenant,  haa  no  right  to  call 
upon  the  landlord  to  distrain  the  tenant's  goods, 
and  is  not  exonerated  from  his  covenant,  though 
the  landlord,  on  request,  refuses  so  to  do. 

Citations— 13  Johns.,  174;  17  Johns.,  384. 

TERROR  from  the  N.  Y.  C.  P.  Holden  sued 
J-J  Ruggles  in  the  court  below  in  an  action 
of  covenant,  and  declared  on  an  instrument 
under  seal,  bearing  date  May  3,  1826,  executed 
by  Ruggles,  attached  to  another  executed  by 
one  Grove  Goodrich.  Goodrich  had  hired  of 
Holden  certain  rooms  in  a  dwelling-house  in 
the  City  of  N.  Y. ,  for  the  term  of  one  year 
from  May  1,  1826,  at  the  yearly  rent  of  $150 
payable  quarterly,  and  covenanted  to  make 
punctual  payment  of  the  rent,  in  manner  afore- 
said, and  to  surrender  the  premises  at  the  ex- 
piration of  the  term  in  as  good  state  and  condi- 
tion as  reasonable  use  and  wear  thereof  would 
permit,  damages  by  the  elements  excepted.  Un- 
derneath this  covenant,  Ruggles  subscribed 
another  covenant,  acknowledging  that  for  and 
in  consideration  of  the  letting  of  the  premises, 
he  had  become  surety  for  the  punctual  payment 
of  the  rent  and  performance  of  the  covenants 
to  be  paid  and  performed  by  Goodrich  ;  and  if 
any  default  should  be  made  therein,  he  prom- 
ised and  agreed  to  pay  unto  Holden  such  sum 
or  sums  of  money  as  would  be  sufficient  to 
make  up  such  deficiency,  and  fully  satisfy  the 
conditions  of  the  agreement,  without  requir- 
ing any  notice  of  non-payment  or  proof  of  the 
demand  being  made.  The  plaintiff  averred 
that  Holden  made  default  in  the  payment  of  a 
quarter's  rent  due  Feb.  1, 1827,  and  demanded 
the  same  of  the  defendant.  The  defendant 
pleaded  that  Feb.  10,  1827,  he  requested  the 
plaintiff  to  proceed  immediately  in  the  collec- 
tion of  the  rent  then  due,  by  distraining  a  suf- 
ficiency of  goods  and  chattels,  then  pos- 
sessed, occupied  and  used  by  Goodrich  in  the 
premises  which  he  enumerated  and  averred 
to  be  in  the  possession  of  Goodrich,  to  pay 
the  rent  and  thereby  relieve  him  (the  de- 
fendant) from  his  liability  as  surety ;  but  that 
the  plaintiff  refused  so  to  do,  although  he 
well  knew  that  the  circumstances  of  Goodrich 
were  becoming  desperate,  and  that  the  rent 
could  not  be  collected  of  him  by  any  other 
*process  than  by  distress.  He  further  [*2 1 7 
averred  that  Goodrich  had  become  and  was  a 
bankrupt ;  wherefore  he  prayed  judgment, 
&c.  The  plaintiff  demurred,  and  the  defend- 
ant joined  in  demurrer.  The  C.  P.  adjudged 
|  the  plea  to  be  insufficient.  The  cause  was  then 
|  tried  on  the  plea  of  the  general  issue,  and  the 
damages  of  the  plaintiff  were  assessed  at 
$45.90  ;  upon  which  a  judgment  was  entered 
for  the  plaintiff. 

Mr.  P.  Ruggles,  for  the  plaintiff  in  error. 
A  surety  is  discharged,  where  a  creditor  neg- 
lects to  collect  his  debt  of  [the  principal,  after 
being  requested  to  do  it  by  the  surety,  and  the 
debt  is  lost  by  such  neglect.  So  it  was  held 
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in  the  cases  of  Pain  v.  Packard,  13  Johns., 
174,  and  King  v.  Baldwin,  17  Id.,  387;  and 
this  case,  it  is  supposed,  comes  directly  within 
the  principle  on  which  those  cases  were  de- 
cided. The  principle  is  general,  and  is  not  con- 
trolled by  the  species  of  obligation  by  which 
the  surety  is  bound.  The  right  of  the  creditor 
to  distrain  might  have  been  a  principal  induce- 
ment to  the  defendant  in  becoming  the  surety. 
Mr.  D.  B.  Shepard,  for  defendant  in  er- 
ror. A  man  may,  without  consideration,  en- 
ter into  an  express  covenant,  under  hand  and 
seal,  to  the  performance  of  which,  he  is  at  all 
<3vent9|bound.  Esp.  N.  P.,  269  ;  3  Burr.,  1637; 
2  Ld.  Raym.,  1477.  Where  there  is  an  express 
•covenant,  there  must  be  an  absolute  perform- 
ance, nor  can  it  be  discharged  by  any  collateral 
matter  whatever.  Str.,  763  ;  5  Cow.,  272.  The 
defendant  covenanted  to  pay  without  requir- 
ing any  effort  on  the  part  of  the  plaintiff  to 
obtain  the  rent  of  the  tenant ;  to  compel  him, 
therefore,  to  proceed  against  his  tenant  was 
repugnant  to  the  very  terms  of  the  covenant, 
which  may  have  been  designed  to  prevent  the 
necessity  of  a  recourse  to  any  other  means  of 
•obtaining  the  rent.  Covenants  must  be  con- 
strued according  to  the  intent  of  the  parties 
and,  if  doubtful,  they  must  be  taken  most 
strongly  against  the  covenantor. 

By  the  Court,  Sutherland,  J.  This  case 
appears  to  me  not  to  fall  within  the  principle 
established  in  the  cases  $f  Paine  v.  Packard, 
13  Johns.,  174,  and  King  v.  Baldwin,  17 
218*]  *Johns.,  384.  It  was  there  held  that 
if  an  obligee  or  holder  of  a  note  who  is  re- 
quested by  the  surety  to  proceed  without  delay 
and  collect  the  money  from  the  principal 
who  is  then  solvent,  refuses  or  neglects  to  pro.- 
ceed  against  the  principal,  who  afterwards  be- 
oomes  insolvent  the  surety  will  be  discharged. 
These  cases  proceed  upon  the  principle  that 
the  creditor  is  under  an  equitable  obligation 
to  obtain  payment  from  the  principal  debtor  if 
he  is  able  to  pay,  and  not  from  the  surety,  and 
that  such  is  the  essence  of  the  contract ;  and 
if  the  creditor,  after  an  explicit  request  by  the 
surety,  refuses  to  proceed  against  the  princi- 
pal, and  thereby  the  means  of  obtaining  the 
debt  from  the  principal  are  lost,  the  surety  is 
-exonerated.  In  both  those  cases  the  suits  were 
brought  upon  promissory  notes  made  by  two 
•defendants,  the  one,  however,  being  only  a 
surety ;  there  was  no  special  contract  or  cove- 
nant on  the  part  of  the  sureties  ;  they  merely 
signed  the  note  with  their  principal  ;  there  is 
an  implied  promise  or  undertaking  under  such 
circumstances,  on  the  part  of  the  creditor  that 
he  will  prosecute  the  principal  whenever  the 
surety  shall  request  it,  and  such,  as  Judge 
Spencer  expresses  it,  is  the  essence  of  the  con- 
tract. The  law  adjudges  that  such  was  the 
understanding  of  the  parties. 

But  where  a  party  enters  into  a  special  cove- 
nant with  acreditor  upon  a  valid  consideration, 
as  surety  for  his  debtor,  such  covenant  is  to 
be  construed  like  all  other  contracts,  and  the 
intention  of  the  parties  is  to  be  gathered  by 
•considering  the  instrument  in  all  its  provisions, 
and  giving  to  the  language  employed,  its  or- 
dinary and  natural  signification.  It  is  very 
•clear  to  my  mind  that  it  was  the  intention  and 
understanding  of  the  parties  to  this  contract, 
"WEND.  3. 


that  Ruggles  should  assume  the  responsibility 
of  seeing  that  the  rent  was  punctually  paid  as 
it  became  due,  without  its  being  necessary  for 
the  plaintiffs  to  take  any  measures  to  enforce 
payment  from  the  tenant,  or  even  demand  the 
rent  from  him.  I  should  infer  that  the  very 
object  of  the  plaintiff  in  requiring  this  security 
was  to  avoid  the  necessity  of  resorting  to  the 
unpleasant  process  of  a  distress  in  order  to  col- 
lect the  rent.  Ruggles  expressly  covenants,  if 
there  shall  be  any  default  on  the  part  of  the 
tenant  in  paying  his  rent,  that  he  will  pay 
such  *sum  or  sums  of  money  as  will  [*219 
be  sufficient  to  make  up  such  deficiency,  and 
fully  satisfy  the  condition  of  the  said  agree- 
ment, by  the  tenant,  without  requiring  any 
notice  of  non-payment,  or  proof  of  the  demand 
being  made.  Here  is  an  unqualified  covenant 
to  pay  if  the  tenant  is  in  default  for  a  day,  and 
that  without  receiving  any  notice  of  the  ten- 
ant's default,  or  of  any  demand  having  been 
made  upon  him.  The  defendant  assumed  the 
responsibility  of  ascertaining  for  himself 
whether  the  tenant  paid  as  his  rent  became  due, 
and,  by  his  covenant,  subjected  himself  to  an 
action  the  moment  there  was  a  default  in  pay- 
ment. 

It  appears  to  me  that  it  would  be  doing  vio- 
lence to  the  manifest  intention  of  the  parties, 
to  hold  that  under  such  circumstances,  the  de- 
fendant had  a  right  to  call  upon  the  plaintiff 
to  distrain  his  tenant's  goods,  and  that  because 
he  refused  to  do  so,  he  had  exonerated  the  de- 
fendant from  his  covenant. 

Judgment  affirmed. 

Cited  in-6  Wend.,  613 ;  4  Hill,  656  :  3  E.  D.  8.,  365 


LITTLE  v.  MARTIN. 

Assumpsit  for  Use  and  Occupation — Lies,  where 
Party  Enters  under  Agreement  for  Demise  for 
Five  Tears,  and  Refuses  to  Accept  Lease — 
What  Amounts  to — Occupation — Statute  of 
Frauds. 

Where  there  is  an  agreement  to  demise  a  home 
for  five  years,  and  leases  to  be  executed,  under 
which  the  party  enters,  and  subsequently  refuses  to 
accept  a  lease,  the  owner  may  maintain  omumiMtt 
for  the  use  and  occupation. 

Taking  the  key  of  the  house,  without  a  continued 
actual  occupation,  is  enough  to  entitle  the  plaintiff 
to  sustain  the  action. 

The  plaintiff  is  not  bound  to  sue  upon  the  agree- 
ment, and  the  Statute  of  Frauds  cannot  be  objected 
to  a  recovery,  as  the  suit  is  not  on  the  contract. 

Citations— 4  Taunt., 45;  2  Camp.,  108. 

ERROR  from  the  N.  Y.  C.  P.  Martin  sued 
Little  in  the  court  below,  in  an  action  of 
assumpsit  for  use  and  occupation  of  a  house. 
In  Aug.,  1826,  it  was  agreed  between  the  par- 
ties that  the  defendant  should  take  a  lease  of 
the  house  for  five  years,  at  a  rent  of  $300  per 
annum.  A  few  days  afterwards,  a  clerk  of 
the  defendant  called  on  the  plaintiff  to  inquire 
her  name  and  the  number  of  the  house  to  be 
inserted  in  a  lease,  said  the  leases  would  be 
prepared  the  next  day,  and  desired  the  plaint- 
iff to  call  at  the  defendant's  to  execute  them. 
About  the  middle  of  Aug. ,  a  servant  of  the 
defendant  called  on  the  plaintiff  to  obtain  the 
key  of  the  premises,  saying  it  was  wanted  to 
show  the  upper  part  of  the  house  to  some  per- 
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son  who  was  about  hiring  the  same.  The  key 
was  sent  to  the  defendant,  and  delivered  by  his 
orders  to  his  servant,  Dec.  19,  the  plaintiff 
22O*1  tendered  a  lease  to  the  *defendant,  who 
refused  to  receive  it  unless  the  plaintiff  would 
make  certain  alterations  in  the  premises,  which 
he  alleged  she  had  agreed  to  have  made.  It 
was  then  agreed  that  the  defendant  should 
surrender  the  key  and  be  released  from  all 
claim  for  coming  rent,  without  prejudice  to 
the  plaintiff's  claim  for  rent  then  accrued.  The 
key  was  delivered  up ;  the  plaintiff  let  the 
premises  to  another  person,  and  brought  her 
suit  to  recover  for  the  use  and  occupati<jp  of 
the  premises  by  the  defendant. 

The  defendant  moved  that  the  plaintiff  be 
nonsuited  ;  because,  1.  No  use  and  occupation 
had  been  proved  ;  2.  The  plaintiff's  claim,  if 
any,  was  for  a  breach  of  the  contract  in  not 
accepting  the  lease,  there  being  no  lease,  but 
only  an  agreement  for  a  lease ;  and  3.  The 
agreement  being  by  parol  for  a  lease  for  five 
years,  it  was  Void  by  the  Statute  of  Frauds. 
His  Honor,  the  first  judge  of  the  C.  P.,  denied 
the  motion  ;  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff  for  $37.50. 
The  defendant  excepted  to  the  decision,  judg- 
ment was  entered  for  the  plaintiff,  and  a  writ 
of  error  sued  out. 

Mr.  W.  P.  Hawes,  for  plaintiff  in  error. 
No  occupation  of  the  premises  by  the  defend- 
ant below  was  shown.  The  key  was  kept, 
and  the  defendant  entered,  if  he  may  be  con- 
sidered as  having  entered  under  the  agreement 
for  a  lease,  which  did  not  create  the  relation 
of  landlord  and  tenant.  13  Johns.,  489  ;  6  Id., 
46.  The  defendant's  occupation,  if  so  it  may 
be  called,  was  under  the  agreement ;  and  that 
being  by  parol  for  five  years,  is  void,  and  will 
not  sustain  an  action.  The  law  will  not  imply 
a  promise  where  there  is  an  express  agreement. 
Where  a  tenant  enters  under  an  agreement  for 
a  lease  before  the  lease  is  executed,  the  lessor 
cannot  distrain  ;  for  there  is  no  demise,  either 
express  or  implied.  2  Taunt.,  148. 

Mr.  P.  A.  Cowdrey,  for  defendant  in  er- 
ror. By  Statute,  1  R.  L.,  444,  a  landlord  may 
recover  a  reasonable  satisfaction  for  tenements 
held,  in  an  action  for  use  and  occupation,  where 
the  agreement  is  not  by  deed.  The  question 
on  the  motion  for  a  nonsuit  was,  whether  there 
221*]  was  any  evidence  proper  to  *be  sub- 
mitted to  a  jury,  from  which  a  tenancy  could 
be  inferred.  The  possession  passed  by  the 
delivery  of  the  key.  1  East,  194  ;  2  Johns., 
56  ;  5  Id. ,  344.  Having  the  control  of  the 
premises,  it  was  optional  with  the  defendant 
to  occupy  if  he  chose.  It  has  been  expressly 
decided,  where  there  was  an  agreement  to  de- 
mise, but  not  amounting  to  an  actual  lease  un- 
der which  the  party  entered,  the  owner  might 
maintain  assumpsit  for  the  use  and  occupation. 
4  Esp.,  59  ;  Peake  N.  P.,  192  ;  recognized  in 
13  Johns..  299.  Having  entered  under  the 
agreement  for  a  lease,  the  defendant  could  not 
object  the  Statute  of  Frauds. 

By  the  Court,  Marcy,  J.  If  there  is  any 
error  in  this  case,  it  is  embraced  in  the  first  ob- 
jection. As  to  the  second,  it  is  disposed  of  by 
the  statute  ;  for  it  expressly  provides  that  if 
an  agreement  not  by  deed  appears,  the  plaint- 
iff shall  not  be  nonsuited,  but  may  use  it  to 
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show  the  amount  he  is  entitled  to  recover ;. 
and  to  the  third,  it  is  a  sufficient  answer  to  say 
the  action  is  not  upon  the  contract :  it  has 
nothing  to  do  with  the  suit  any  further  than 
that  the  proof  of  it,  though  not  made  as  the 
statute  requires,  establishes  the  fact  that  the 
defendant  below  went  into  the  occupation  of 
the  premises,  if  in  truth  he  did  occupy  them, 
by  the  permission  of  the  plaintiff.  This  fact 
it  was  incumbent  on  the  plaintiff  to  prove  ; 
and  it  is  as  well  proved  by  showing  an  entry 
under  a  void  contract  as  under  a  valid  one. 

The  exception  is  taken  to  the  decision  of  the 
judge  on  the  motion  for  a  nonsuit ;  and  the 
only  question  is,  whether  he  erred  in  ruling 
that  there  was  sufficient  evidence  to  carry  the 
cause  to  the  jury.  To  sustain  an  action  for 
use  and  occupation,  actual  occupation  is  not 
indispensably  necessary.  Rent  in  this  form  of 
action  has  been  recovered  where  there  was  no- 
actual  occupancy  by  reason  of  the  premises 
being  burnt  down,  4Taunt.,  45,  and  also  where- 
the  defendant  had  actually  deserted  them; 
and  that,  too.  after  the  plaintiff  had  said  to  him 
he  might  quit  if  he  pleased.  2  Camp.,  103. 
Taking  the  key,  and  entering  into  the  premises- 
without  a  continued  actual  possession,  would 
be  a  sufficient  use  and  occupation  to  enable  the- 
plaintiff  to  recover.  The  facts  *proved  [*222 
by  the  plaintiff  below  would  warrant  the  jury 
in  finding  an  occupancy  by  the  defendant  in 
this  case,  and  the  judge  therefore  decided  cor- 
rectly in  refusing  th^  motion  for  a  nonsuit. 

Judgment  affirmed. 

Cited  ID— 1  Den.,  41 ;  34  N.  Y.,  285,  292;  1  Hun,  155;. 
25  Barb.,  248  :  3  T.  &  C.,  666 ;  13  Abb.  Pr.,  N.  S.,  390  ; 
1  Hilt.,  54. 


JACKSON,  ex  dem.  BTJRHANS  ET  ex., 


ELMENDORF. 

Wills  —  Construction  of  —  Survivors  —  Executory- 
Devise. 

Where  a  testator,  in  disposing  of  his  property  by 
will,  gives  three  portions  of  his  estate  to  three  of 
his  children  in  fee,  and  a  fourth  portion  to  a  fourth 
child  for  life,  with  remainder  to  her  issue  in  fee,. 
and  then  adds  a  clause  in  these  words:  "  Item.  I 
do  further  will,  order  and  direct  that  if  any  of  my 
children  named  Jacob,  Catharine  and  Helena,  or  if 
the  issue  of  my  said  daughter  Maria  should  happen- 
to  die  without  lawful  issue,  that  such  part  of  my 
said  estate  before  devised  to  such  deceased  .-hull 
descend  to  the  survivors  or  survivor  of  the  devisees 
above  named  in  equal  parts  :  or  in  case  of  the  death 
of  any  of  them  leaving1  lawful  issue,  to  the  repre- 
sentative or  representatives  of  such  deceased  such 
share  as  would  have  descended  to  such  deceased,  in 
equal  parts;"  it  was  held  that  the  estates  devised 
to  Catharine  and  Helena,  on  their  decease,  went  to- 
the  issue  of  Maria,  and  not  to  Maria  herself,  al- 
though a  specific  devise  in  fee  was  made  to  her,  be- 
sides the  devise  for  life. 

Citations—  16  Johns.,  382;  20  Johns.,  483  ;  2  Cow.,. 
333  ;  6  Cow.,  180. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Ulster  Circuit  in  Nov.,  1826,  before 
the  Hon.   Samuel  R.  Belts,  then  one  of  the- 
Circuit  Judges. 

The  question  in  this  case  depends  upon  the 
construction  to  be  given  to  the  last  will  and 
testament  of  Jacob  Ten  Broeck,  under  which 
the  lessors  of  the  plaintiff  claimed  to  recover. 
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The  will  is  dated  Aug.  19, 1793.  By  it  the  tes- 
tator gave  the  use  and  occupation  of  all  his 
estate,  real  and  personal,  to  his  wife,  Gerritje, 
during  her  widowhood,  and  upon  her  remar- 
riage or  decease  he  disposed  of  his  estate  as 
follows :  To  his  son  Jacob  he  gave  in  fee  a 
certain  farm  and  certain  articles  of  personal 
property ;  to  his  daughter,  Maria,  the  wife  of 
C.  Burhans,  he  gave  in  fee  a  lot  of  ground  ad- 
joining a  lot  he  had  previously  conveyed  to 
her  and  her  husband,  and  he  also  devised  to 
her,  during  life,  two  small  lots,  one  contain- 
ing about  six,  and  the  other  nine  acres  of 
land;  and  upon  the  death  of  his  daughter 
Maria,  he  devised  the  two  last  mentioned  lots 
"  unto  such  issue  as  shall  be  born  of  her  in 
lawful  wedlock,  in  equal  parts ;  or  in  case  any 
such  issue  shall  be  dead,  leaving  lawful  issue, 
unto  such  child  or  children  surviving  such 
issue  of  my  said  daughter,  Maria,  such  share 
as  would  have  descended  to  his,  her  or  their 
deceased  father  or  mother  in  equal  parts,  and 
to  their  and  each  of  their  respective  heirs  and 
assigns  forever."  The  testator  also  made  a 
223*1  specific  bequest  of  *personal  property 
to  his  daughter  Maria.  To  his  daughters  Cath- 
arine and  Helena,  as  tenants  in  common,  he 
devised  in  fee  his  homestead  farm,  together 
with  all  the  other  land  he  was  seised  of,  and 
not  before  devised  ;  and  gave  them  a  specific 
bequest  of  personal  property.  The  residue  of 
his  personal  estate  he  ordered  to  be  divided, 
upon  the  decease  or  remarriage  of  his  wife, 
into  four  equal  parts,  and  bequeathed  one 
fourth  unto  three  of  his  children,  viz.  :  Jacob, 
Catharine  and  Helena ;  and  the  remaining 
fourth  he  ordered  and  directed  his  executors 
to  dispose  of  to  the  best  advantage,  and  the 
moneys  arising  therefrom  to  put  out  at  use 
upon  good  security,  and  the  annual  interest 
arising  therefrom  to  pay  to  his  daughter  Maria 
during  her  natural  life ;  and  after  her  death 
he  gave  and  bequeathed  the  said  principal 
moneys,  together  with  the  securities  to  be  taken 
therefor,  unto  the  lawful  issue  of  his  said 
daughter,  in  equal  parts,  and  to  their  respect- 
ive executors,  administrators  or  assigns.  Then 
came  the  following  clause  :  "  Item.  I  do  fur- 
ther will,  order  and  direct  that  if  any  of  my 
children  named  Jacob,  Catharine  and  Helena, 
or  if  the  issue  of  my  said  daughter  Maria  should 
happen  to  die  without  lawful  issue,  that  such 
part  of  my  said  estate  before  devised  to  such 
deceased  shall  descend  to  the  survivors  or  sur- 
vivor of  the  devisees  above  named,  in  equal 
parts  ;  or  in  case  of  the  death  of  any  of  them 
leaving  lawful  issue,  to  the  representative  or 
representatives  of  such  deceased  such  share  as 
would  have  descended  to  such  deceased,  in 
equal  parts." 

The  testator  died  leaving  his  four  children 
him  surviving,  viz.  :  Jacob,  Maria,  the  wife  of 
C.  Burhans,  Catharine  and  Helena.  The  two 
last  died  in  the  spring  of  1826,  leaving  their 
brother  Jacob  and  sister  Maria  them  surviving; 
each  of  whom  were  married  long  before  the 
making  of  the  will,  and  had  issue. 

The  action  was  brought  by  C.  Burhans  and 
Maria,  his  wife,  for  the  recovery  of  about  six 
acres  of  land,  devised  to  Catharine  and  Helena, 
and  conveyed  by  them  to  the  defendant  by  a 
warranty  deed,  bearing  date  May  6, 1797,  since 
when  he  has  been  in  possession.  A  verdict 
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was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

*Mr.  J.  Sudan,  for  plaintiffs.  On  r*224 
the  decease  of  the  sisters  Catharine  and  Helena 
the  estate  devised  to  them  by  the  will  vested 
in  their  brother  Jacob  and  their  sister,  Maria, 
one  of  the  lessors  of  the  plaintiff,  by  way  of 
executory  devise.  2  Cow.,  335;  6  Id.,  180. 
The  provision  in  the  will  that  the  estate  of  the 
devisee  dying  without  issue  shall  go  to  the 
survivors  or  survivor  of  the  devisees  above 
named,  embraces  the  lessor,  Maria,  she  being 
by  the  will  a  devisee  of  a  portion  of  the  estate 
of  the  testator  and,  therefore,  coming  within 
the  terms  of  the  will.  To  give  a  construction 
to  this  devise  by  which  the  estate  would  go  to 
her  issue,  Maria  might  be  excluded  from  in- 
heriting the  estate  of  her  own  children,  which 
would  go  to  their  uncle ;  and  in  case  of  the 
decease  of  the  two  sisters  shortly  after  the 
death  of  the  testator,  his  intentions  in  provid- 
ing for  all  the  children  of  Maria  might  have 
been  defeated  by  the  estate  going  to  one  or  two 
only,  whereas  she  might  afterwards  have  a 
number  of  children,  to  the  exclusion  of  whom 
those  in  life  would  take  on  the  falling  in  of 
the  estate.  Besides,  if  the  estate  goes  to  the 
issue  of  Maria,  the  equality  of  inheritance, 
which  the  testator  intended  to  establish,  will 
be  defeated,  as  they  will  take  per  capita,  and 
not  per  stirpes;  and  the  son  of  the  testator  will 
take  no  greater  portion  of  the  estate  than 
either  one  of  the  children  of  Maria. 

Mr.  L.  Elmendorf,  for  defendant.  The 
expiration  of  the  estate  of  the  widow  of  the 
testator  is  not  shown ;  consequently,  in  no 
event  can  the  lessor  recover. 

By  the  will  the  shares  of  the  devisees  dying 
without  issue  are  given  to  the  issue  of  Maria, 
and  not  to  herself.  On  the  death  of  either  of 
the  sisters,  Catharine  or  Helena,  the  share  of 
the  one  dying  went  to  the  surviving  sister,  the 
brother  and  the  issue  of  Maria  each  taking  an 
absolute  fee  in  their  respective  portions ;  and 
upon  the  death  of  such  surviving  sister,  Maria 
would  have  been  entitled  to  inherit  one  half 
of  such  third,  had  it  not  been  for  the  convey- 
ance with  warranty  from  the  sisters  to  the  de- 
fendant, by  which  she  is  estopped  from  setting 
up  a  claim.  It  is  manifest  that  the  testator  in- 
tended that  Maria  should  not  have  an  estate  in 
the  premises  by  which  her  issue  could  be  pre- 
vented from  succeeding  to  the  inheritance. 

*By  the  Court,  Savage,  Ch.  J.  [*225 
According  to  the  decisions  of  this  court  and 
of  the  Court  for  the  Correction  of  Errors,  1ft 
Johns.,  382 ;  20  Id.,  488 ;  2  Cow..  333  ;  6  Id., 
180,  the  devise  in  question  carried  to  the  sur- 
vivors, after  the  death  of  either  of  the  devisees, 
by  way  of  executory  devise,  the  share  of  such 
devisee  dying.  The  only  question  is  whether 
Maria  takes  anything  under  the  deyise  over, 
and,  if  so,  how  much. 

Whether  the  testator  intended  to  divide  his 
property  equally  among  his  children  we  can- 
not determine;  but  it  is  apparent  that,  between 
the  four  parcels  which  he  made  of  his  prop- 
erty, he  intended  there  should  be  a  reciprocity 
of  the  chances  of  enjoyment.  It  was  evidently 
the  intention  of  the  testator  in  this  case  to  keep 
his  property  in  his  family  as  long  as  possible. 
His  son  was  married  and  had  issue ;  his  daugh- 
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ter  Maria  was  married  and  had  issue.  One 
small  lot  he  had  given  to  her  absolutely ;  the 
residue  for  life,  and  then  to  her  children  in  | 
fee.  The  devisees  in  fee  were  his  son  Jacob, 
the  children  of  his  daughter  Maria,  and  his 
two  daughters,  Catharine  and  Helena,  and  his 
daughter  Maria  as  to  a  small  lot.  Having  thus 
disposed  of  his  property,  he  introduces  the 
clause  which  creates  the  difficulty.  What  is 
given  to  Maria  in  fee  is  subject  to  no  limita- 
tion. It  seems  that  what  he  intended  Maria 
should  have  absolutely  he  gave  her  in  explicit 
terms,  and  should  she  die  without  issue,  no 
part  of  her  estate  could  descend  to  her  brother 
and  sisters  by  virtue  of  the  devise.  The  event 
of  Maria's  dying  without  issue  was  certainly 
not  as  probable  as  that  her  sisters  might  so 
die,  who  were  then  unmarried.  He  seems, 
therefore,  to  have  intended  to  make  the  chances 
of  survivorship  as  equal  as  possible. 

The  policy  of  our  laws  tolerates' restraints 
upon  the  alienation  of  real  estate,  provided  the 
limitations  do  not  extend  beyond  lives  in  esse, 
at  the  death  of  the  testator,  and  21  years  and  9 
months  afterwards.  But  the  property  thus 
taken  by  survivorship  would  be  free  from  the 
restraints  imposed  by  the  will,  and  would  be 
held  in  fee  simple,  absolute  and  liable  to  be 
sold.  To  have  given  this  right  of  survivorship 
to  Maria,  and  thus  placing  this  part  of  his  es- 
tate at  the  disposal  of  herself  and  husband, 
would  have  been  doing  an  act  which  the  tes- 
tator seems  to  have  studiously  guarded  against. 
226*]  *The  peculiar  phraseology  of  this 
devise  seems  to  me  to  justify  the  construction 
which  I  give  to  this  will.  The  language  of  the 
will  is,  that  if  any  of  my  children,  named  Ja- 
cob, Catharine  and  Helena;  or,  if  the  children 
of  my  daughter,  Maria,  should  happen  to  die 
without  lawful  issue — it  will  be  seen  that  Ma- 
ria's name  is  not  mentioned  in  this  devise;  at 
her  death  there  is  to  be  no  survivorship;  the 
testator  had  already  provided  for  such  an 
event,  by  giving  lier  share  of  the  property  to 
her  children;  but  to  pursue  this  clause  in  the 
will ;  that  such  part  of  my  said  estate  before 
devised  to  such  deceased,  shall  descend  to  the 
survivors  or  survivor  of  the  devisees  above 
named,  in  equal  parts;  or,  in  case  of  the  death 
of  any  of  them,  having  lawful  issue,  to  the 
representative  or  representatives  of  such  de- 
ceased, such  share  as  would  have  descended  to 
such  deceased,  in  equal  parts.  Here  it  must 
be  observed,  that  in  this  clause  of  the  will  Ma- 
ria is  not  named  as  a  devisee,  and  the  devise  is 
to  the  survivors  of  the  devisees  above  named, 
In  equal  parts,  If  the  words  "above  named" 
refer  to  the  persons  named  and  described  as 
devisees  in  this  clause,  then  Maria  is  excluded 
and  her  children  are  admitted,  provided  they 
are  sufficiently  described;  if  the  words  "above 
named"  refer  to  the  whole  will,  then  Maria, 
being  named  as  a  devisee  in  the  will,  must  be 
entitled.  But  if  she  is  to  receive  a  share,  does 
she  take  a  moiety  with  her  brother,  to  the  ex- 
clusion of  her  children,  or  do  they  each  take 
an  equal  share  with  their  mother  and  uncle? 

The  counsel  for  the  plaintiff  contends  that 
Maria  takes  half:  1.  Because  she  is  one  of  the 
"devisees  above  named ;"  and  2.  Because  oth- 
erwise she  could  not  inherit  from  her  own  chil- 
dren. It  is  not  supposed  by  the  will  that  she 
is  to  take  from  her  own  children;  they  are  to 
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take  from  her  and,  according  to  the  plaintiff's 
construction  of  the  will,  they  can  take  no  part 
of  the  estate  till  her  death,  of  course  she  can- 
not inherit  from  them;  but  upon  the  construc- 
tion which  I  have  assumed,  she  may  possibly 
take  from  her  children  by  devise,  though  not 
by  inheritance. 

The  defendant's  counsel  insists,  that  for 
aught  that  appears,  the  widow's  life  estate 
still  exists;  the  answer  is,  that  such  objection, 
if  well  founded,  should  have  been  raised  at 
*the  trial,  and  as  it  was  not.  it  cannot  [*227 
be  urged  here.  He  also  insists,  that  upon  the 
death  of  the  first  of  the  sisters,  her  share  de- 
scended to  her  brother  and  surviving  sister  and 
the  children  of  Maria  in  fee  simple,  absolute, 
unshackled  by  the  will  ;  and  that  upon  the 
death  of  the  survivor  of  the  two  sisters,  Cath- 
arine and  Helena,  her  share  of  the  estate  of 
the  sister  who  first  died  would  go  according  to 
the  statute  of  descents,  and  not  according  to 
the  will,  and  that,  of  course,  Maria  would  take 
one  half  of  such  third,  was  she  not  estopped 
from  asserting  her  right  by  the  warranty  deed 
of  her  sister  whose  estate  she  claims.  Admit- 
ting that  such  conclusion  would  be  correct, 
which,however,it  is  unnecessary  to  determine, 
it  would  still  leave  the  question  open  as  to  the 
greater  part  of  the  subject-matter  in  dispute. 

The  difficulty  in  my  mind  is  to  decide 
whether  by  the  terms,  "devisees  above  named" 
we  are  to  understand  Maria  or  her  children  as 
included.  The  testator  could  not  have  in- 
tended both;  yet  both  are  devisees  in  the  will. 
If  we  confine  the  designation  to  the  devisees 
named  in  the  devise,  which  gives  the  right  of 
survivorship,  then  clearly  the  children  alone 
were  intended  and  are  entitled;  and  this  con- 
struction seems  to  comport  with  the  intention 
of  the  testator  as  collected  from  the  whole  will. 
My  conclusion,  therefore,  is,  that  Maria  takes 
nothing  under  this  devise,  and  as  her  children 
are  not  lessors,  the  defendant  must  have  judg- 
ment. 

Cited  in-9  Wend.,  432. 


WOOD  WORTH  v.  McBRIDE. 

Action  on  Contract  for  Transportation  on  Canal 
— Pleading. 

Where,  in  a  contract  relative  to  the  transportation 
of  merchandise  on  the  canal,  the  dangers  of  canal 
navigation  are  excepted  out  of  a  warranty  for  de- 
livery by  a  specific  time,  a  plea  generally  alleging 
such  dangers,  without  specifying  them,  as  an  ex- 
cuse for  non-performance,  is  not  sufficient  on  spe- 
cial demurrer. 

ERROR  from  the  Monroe  C.  P.  Wood  worth 
sued  McBride  in  a  justice's  court,  and  de- 
clared against  him  in  an  action  of  covenant, 
for  that  the  defendant,  Nov.  17,  1824,  by  an 
instrument  under  seal,  agreed  to  transport  10,- 
500  barrel  staves  in  a  canal  boat  to  Albany  as 
*expeditiously  as  possible,  the  dangers  [*228 
of  canal  navigation  excepted;  provided  the  ice 
in  the  canal  and  other  unforeseen  accidents  did 
not  prevent,  the  staves  to  be  delivered  in  Al- 
bany before  Jan.  1,  then  next;  but  if  so  pre- 
vented, then  to  be  transported  as  soon  as  canal 
navigation  opened  in  the  spring.  The  plaint- 
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iff  assigned  several  breaches,  amongst  others, 
that  the  staves  were  not  transported  by  Jan. 
1,  1825,  nor  as  soon  as  the  canal  navigation 
opened  in  the  spring  of  1825,  nor  at  any  time 
since.  The  defendant  pleaded  several  pleas, 
amongst  others,  that  he  did  deliver  8,500  of 
the  staves,  and  would  have  delivered  the  resi- 
due but  for  the  dangers  of  the  canal.  To  this 
plea  the  plaintiff  replied  that  the  defendant  did 
not  deliver  the  staves  as  soon  as  the  canal  nav- 
igation opened  in  the  spring  of  1825.  The  de- 
fendant rejoined  that  he  did,  in  the  month  of 
Dec.,  1824,  deliver  8,500  of  the  staves  accord- 
ing to  the  contract,  and  would  have  delivered 
the  residue  but  for  the  dangers  of  the  canal. 
Plaintiff  demurred  specially,  because  the  re- 
joinder does  not  state  in  what  the  dangers  con- 
sisted; defendant  joined.  The  justice  gave 
judgment  for  the  plaintiff,  and  the  defendant 
appealed  to  the  Monroe  C.  P.,  who  adjudged 
the  rejoinder  good,  and  gave  judgment  for  the 
defendant.  Upon  which  the  plaintiff  below 
sued  out  a  writ  of  error. 

Mr.  A.  Gardiner,  for  plaintiff  in  error. 

Mr.  S.  Boughton,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  think  that  it  was  the  intention  of  the 
parties  that  the  defendant  should  not  be  re- 
sponsible for  any  delay  or  failure  in  delivering 
the  staves,  either  in  the  fall  of  1824,  or  the 
spring  of  1825;  if  such  failure  was  occasioned 
by  the  dangers  of  the  canal,  although  the  con- 
siderations urged  by  the  counsel  f  or~the  plaint- 
iff to  show  that  the  exception  was  intended  to 
apply  only  to  the  dangers  of  the  fall  or  winter 
navigation,  are  not  without  some  force. 

But  the  defendant,  if  he  could  not  perform 
his  contract  in  the  fall,  was  bound  to  complete 
229*]  it  the  ensuing  spring.  According  *to 
the  fair  construction  of  his  rejoinder,  how- 
ever, he  alleges  that  he  was  prevented  from 
delivering  the  residue  of  the  staves  in  Dec. 
1824,  by  the  dangers  of  the  canal,  but  gives 
no  excuse  for  not  delivering  them  the  ensuing 
spring.  He  says  that  in  Dec.,  1824,  he  deliv 
ered  8,500  of  the  staves,  according  to  the  con- 
tract, and  would  have  delivered  the  residue — 
that  is,  at  the  same  time — but  for  the  dangers 
of  the  canal.  This  is  no  answer  to  the  replica- 
tion, nor  does  it  show  a  valid  excuse  for  the 
failure  of  performance  on  the  part  of  the 
plaintiff. 

The  rejoinder  is  also  defective  in  form,  in 
not  stating  particularly,  what  the  dangers  of 
the  canal  navigation  were,  which  prevented 
performance  on  the  part  of  the  defendant.  It 
was  a  fact  resting  exclusively  in  his  knowl- 
edge, of  which  he  was  bound  to  apprise  the 
plaintiff,  in  order  that  he  might  be  able  to  dis- 
prove the  allegation,  or  produce  evidence  in 
relation  to  it  upon  the  trial.  In  these  respects 
the  rejoinder  was  defective. 

I  am  inclined  to  think,  that  testing  it  by  the 
liberal  rules  which  are  always  applied  to  the 
pleadings  in  justice's  courts,  it  may  be  consid- 
ered a  substantial  answer  in  all  other  respects 
to  all  the  breaches  assigned. 

But  the  plaintiff  should  have  had  judgment 
on  the  demurrer  in  the  court  below,  with  leave 
to  the  defendant  to  amend  his  rejoinder. 

Judgment  reversed. 
WEND.  3. 


COCHRAN  t>.  SCOTT. 

Pleading — Demurrer — Firm. 

In  declaring  on  a  note  as  the  indorsee  of  a  firm,  it 
is  not  necessary  to  set  forth  the  names  of  the  mem- 
bers of  the  firm. 

A  demurrer  to  a  declaration  containing  several 
counts,  will  not  be  sustained  if  either  count  is  good. 

Citations— 8  Wheat.,  642;  3  Chit.  PL,  35. 

"HEMURRER  to  declaration.  The  plaintiff 
declared  as  the  indorsee  of  a  promissory 
note,  payable  to  Lawrence  Power  &  Co.,  alleg- 
ing an  indorsement  by  Lawrence  Power  5; 
Co..  without  setting  forth  the  names  of  the 
persons  composing  the  firm.  The  declaration 
contained  also  the  common  money  counts. 
The  defendant  demurred  to  the  whole  decla- 
ration, assigning  special  causes;  the  plaintiff 
joined. 

*Mr.  R.  Lockwood,  for  plaintiff.  [*23O 
Mr.  H.  M.  Western,  for  defendant. 

By  the  Court,  Marcy,  J.  It  was  not  neces- 
sary to  set  forth  the  names  of  the  persons  com- 
posing the  firm  of  Lawrence  Power  &  Co., 
they  being  neither  plaintiffs  nor  defendants  in 
the  suit.  If  the  plaintiff  derives  his  title  to  a 
note  through  a  firm,  he  is  not  required  to  state 
in  his  declaration,  the  names  of  the  persons 
composing  it,  8  Wh.,  642;  3  Chit.  PI.,  85. 

There  is  a  still  stronger  reason,  if  possible, 
for  overruling  this  demurrer.  The  declaration 
contains  several  counts,  and  the  demurrer  is 
put  in  to  the  whole;  the  assigned  cause  of  de- 
murrer applies  to  only  one  count,  and  the  suf- 
ficiency of  the  other  counts  is  not  questioned. 

Judgment  for  plaintiff. 

Cited  in— 2  Leg.  Obs.,  298. 


JACKSON,  ex  dem.  LIVINGSTON,  t>.  KIPP. 

Lease — Condition  of  Re-entry  for  Non-payment 
of  Rent—  What  must  be  Shown  to  Entitle  Re- 
versioner  to  Re-enter — Sale  under  Execution. 

Where  there  is  a  condition  of  re-entry  reserved  in 
a  lease  for  non-payment  of  rent,  the  reversioner  is 
not  entitled  to  re-enter  without  showing  a  com- 
pliance with  the  requirements  of  the  common  law, 
such  as  a  demand,  &c.,  or  that  by  statute  he  is  en- 
titled to  re-enter,  for  the  want  of  sufficient  proper- 
ty on  the  premises  countervailing  the  rent. 

A  sale  under  an  execution  does  not  entitle  the  re- 
versioner to  demand  a  fifth  of  the  consideration 
money  under  a  covenant,  that  on  every  sale  or  as- 
signment, such  proportion  of  the  purchase  money 
shall  be  paid  to  him,  if  it  be  bona  Me  an  adversary 
proceeding  on  the  part  of  the  creditor,  and  not  col- 
lusive with  intent  to  defeat  the  condition  in  the 
lease. 

Citations— 7  T.  R.,  117:  1  Saund.,  236,  n.  16;  Saund. 
PI.  &  Ev.,  470  ;  15  Johns.,  279 ;  7  Johns.,  531 :  7  Cow., 
286. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Columbia  Circuit  in  Apr.,  1827,  before 
the  Hon.   William  A.  Duer,  one  of  the  Cir- 
cuit Judges. 

The  lessors  of  the  plaintiff  claimed  to  recov- 
er a  farm  for  breach  of  conditions  contained  in 
an  unexpired  lease  for  lives  of  the  premises, 
bearing  date  in  17d5,  executed  by  the  ancestor 
of  the  lessors  of  the  plaintiff  to  the  father  of  the 
defendant,  and  under  which  he  claimed  title. 
The  condition  relied  on  was,  that  if  the  yearly 
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rent,  which  was  25  bushels  of  wheat  annually, 
should  be  behind  and  unpaid  for  the  space  of 
20  days  after  the  day  appointed  for  its  pay- 
ment; and  that  if  the  lessee,  his  heirs  or  as- 
signs should  not  observe,  keep  and  perform  the 
several  covenants  in  the  indenture  of  lease  ex- 
pressed to  be  performed  by  the  lessee,  &c.,  the 
231*]indenture  and  *the  estate  thereby  creat- 
ed were  to  be  void,  determine  and  cease,  and 
a  right  of  re-entry  was  given  to  the  landlord, 
his  heirs  and  assigns.  One  of  the  covenants 
in  the  lease  was,  that  on  every  sale  or  assign- 
ment of  the  demised  premises  by  the  lessee, 
his  heirs  or  assigns,  he  or  they  should  pay  to 
the  landlord,  his  heirs  or  assigns,  a  fifth  part 
of  the  consideration  money  of  such  sale  or  as- 
signment. 

The  plaintiff  proved,  that  in  May,  1826,  the 
rent  due  and  in  arrear  amounted  to  the  sum  of 
$122,  and  that  in  Apr.,  1826,  the  property  of 
the  defendant  was  sold  on  execution.  It  ap- 
peared that  at  the  time  of  the  sale  there  was 
more  than  double  the  amount  of  property  on 
the  premises  to  satisfy  the  rent;  and  that  prop- 
erty to  the  amount  of  $150,  purchased  at  the 
sale,  was  left  on  the  premises,  and  continued 
there  in  the  possession  of  the  defendant  at  the 
time  of  the  trial  of  the  cause.  It  was  not 
proved  specifically  that  the  estate  of  the  de- 
fendant in  the  demised  premises  was  sold  under 
the  execution.  On  this  evidence  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Supreme  Court. 

Mr.  E.  Williams,  for  plaintiff,  contended 
that  the  decisions  of  this  court  in  7  Cow.,  285, 
and  1  Wend.,  396,  placed  the  law  on  the  sub- 
ject of  conditions  on  the  broad  principles  of 
common  sense.  If  a  party  binds  himself  to  do 
or  not  to  do  an  act,  and  fails  in  the  perform- 
ance of  his  engagement,  a  right  of  action  ac- 
crues against  him.  So  if  he  takes  an  estate 
upon  condition,  and  the  condition  is  broken, 
the  estate  is  gone. 

Mr.  A.  L.  Jordan,  for  defendant.  The 
only  covenant  that  it  can  be  pretended  was 
broken,  is  the  covenant  for  the  payment  of 
rent;  for  a  sale  under  an  execution  being  by 
operation  of  law,  and  not  the  act  of  the  party, 
is  not  within  the  meaning  of  the  covenant  re- 
quiring .  the  payment  of  the  fifth  reserved  in 
this  lease,  in  lieu  of  the  ordinary  quarter  sale 
in  the  ancient  leases.  To  enable  the  landlord 
to  proceed  for  condition  broken  by  the  non- 
payment of  the  rent,  he  is  bound  to  show  a  de- 
mand of  the  rent,  of  the  precise  sum  due,  upon 
the  day  when  the  rent  is  due  and  payable,  at 
232*]  a  convenient  *time  before  sunset,  upon 
the  land  and  at  the  most  notorious  place  of  it. 
1  Saund.,  286,  n.  16;  Woodf.,  337.  ~  If  he  pro- 
ceeds under  the  Statute,  1  R.  L.,  441,  he  is 
bound  to  show  that  there  was  not  property  suf- 
ficient on  the  premises  to  countervail  the  rent. 
With  none  of  these  requirements  of  the  law 
did  the  plaintiff  comply. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff cannot  sustain  this  action  for  the  non-pay- 
ment of  rent,  neither  at  common  law  nor  under 
the  statute.  He  cannot  recover  at  common  law, 
because  he  has  not  complied  with  the  common 
law  requirements,  such  as  the  demand  of  the 
precise  amount  of  rent,  on  the  day  it  fell  due, 
at  a  convenient  time  before  sundown.  7  T. 
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R,  117  ;  1  Saund.,  286,  n.  16;  Saund.,  PI.  and 
Ev.,  470.  Nor  can  this  action  be  sustained 
under  the  statute,  because  there  was  abundant 
property  on  the  premises  countervailing  the 
arrears  of  rent,  and  which  might  have  been 
distrained. 

Nor  can  the  plaintiff  recover  for  a  breach 
for  the  non-payment  of  the  fifth  of  the  sale  of 
the  premises.  The  case  is  rather  obscure  as  to 
the  sheriff's  sale  in  Apr.,  1826.  It  is  not  stated 
that  the  defendant's  interest  in  the  demised 
premises  was  sold ;  and  if  there  was  no  sale, 
there  could  be  no  forfeiture  on  that  ground. 
If  there  was  a  sale  of  the  premises,  then  a 
question  I  apprehend  would  arise,  whether 
such  sale  was  collusive,  or  whether  it  was  bona 
fide  an  adversary  proceeding  on  the  part  of  the 
creditor.  'If  collusive,  and  made  with  intent 
to  defeat  the  condition  in  the  lease,  then  the 
plaintiff  would  be  entitled  to  recover;  but  if 
bona  fide,  then,  according  to  the  opinion  of 
Platt,  J.,  in  Jackson  v.  Silvemail,  15  Johns., 
279,  such  sale  does  not  work  a  forfeiture  ;  and 
such  was  the  point  decided  by  this  court  in 
Jackson  v.  Corliss,  7  Johns.,  531,  though  an  in- 
timation to  the  contrary  was  thrown  out  by 
Mr.  Justice  Sutherland,  in  Jackson  v.  Groat,  7 
Cow.,  286.  Upon  the  facts  appearing  in  this 
case,  the  defendant  is  entitled  to  judgment. 

Cited  in— 7  Hill,  255 ;  6  N.  Y.,  491 ;  8  Barb.,  35 ;  4 
How.  Pr.,  399 ;  2  Hilt.,  229 :  54  Wis.,  77. 


*JACKSON.  ex  dem.  WATSON    [*233 
McKENNY. 

Construction  of  Two  Instruments  Together  as  One 
Contract  —  Bargain  and  Sale  —  Pecuniary  Con- 
sideration —  Covenant  to  Stand  Seised. 

Where  a  mother  conveyed  a  house  and  lot  to  two 
sons  in  fee,  and  took  back  an  instrument  in  writing1 
of  the  same  date,  executed  by  one  of  the  grantees 
under  seal,  declaring  the  intention  of  the  parties  to 
be,  that  the  grantor  should  hold  and  enjoy  the  prop- 
erty, and  receive  the  rents  and  profits  thereof  dur- 
ing her  natural  life,  and  covenanting  to  abide  by 
such  agreement,  it  was  held  that  the  deed  and  the 
Instrument  were  parts  of  the  same  contract,  and 
that  the  grantor  had  an  estate  for  life  in  the  prem- 
ises. 

The  deed,  being  founded  on  a  pecuniary  consider- 
ation, might  take  effect  in  futuro;  and  the  defeas- 
ance being  a  part  of  the  deed,  and  not  a  distinct  in- 
strument .the  deed  was  valid  and  effectual  as  a  cove- 
nant to  stand  seised  to  uses. 

The  instrument  also  might  operate  by  way  of  ex- 
ception or  reservation  in  favor  of  the  grantor. 

Citations—  16  Johns.,  47,  515;  1  Cow..  639;  3  Johns., 
484;  4  Mass..  136,  569;  15  Johns.,  463;  1  Johns.  Cos.,  91; 
11  Johns.,  351;  20  Johns.,  87;  2  Saund.,  96,  n.  1;  4  Cruis. 
Dig.,  185,  193;  7  Co.,  133;  2  Str.,  934. 


was  an  action  of  ejectment,  tried  at  the 
1  N.  Y.  Circuit,  before  the  Hon.  William  A. 
Duer,  one  of  the  Circuit  Judges. 

The  lessor  of  the  plaintiff,  Sarah  Watson,  by 
a  deed  of  bargain  and  sale,  bearing  date  Jan. 


NOTE.— 1.  Contracts—  Construction  of— Two  or  more 
instruments  construed  together. 

Two  or  more  instruments  executed  at  the  same  time 
between  the  same  parties,  and  relative  to  the  same 
subject  matter,  are  to  be  taken  in  connection  as  one 
agreement.  See  Jackson  v.  Dunsbagh,  1  Johns.  Cas., 
91,  note. 

2.—Deed—Con8ideration^Bargain  and  note. 

A  deed  to  operate  as  a  bargain  and  sale  must  have  a 
pecuniary  consideration.  But  it  need  not  be  money 
alone.  See  Jackson  v.  Delancy,  4  Cow.,  427,  note. 
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S,  1809,  for  the  consideration  of  $1,000  ex- 
pressed in  the  deed,  granted  to  her  sons  John 
C.  Watson  and  Joshua  Watson  .in  fee  a  house 
and  lot  in  Harrison  St.,  in  the  City  of  N.  Y. ; 
and  on  the  same  day  an  instrument  in  writing, 
under  seal,  was  executed  by  Sarah  Watson  and 
by  John  C.  Watson,  one  of  the  grantees,  recit- 
ing the  deed  and  the  intention  of  the  parties 
that  the  grantor  should  hold  and  enjoy  the 
property  thereby  conveyed,  and  take  the  rents 
and  profits  thereof  during  her  natural  life.and 
covenanting  to  abide  by  such  agreement  and 
understanding.  Apr.  10,  1811,  Sarah  Watson 
executed  a  lease  of  the  premises  to  John  C. 
Watson  for  the  term  of  ten  years,  reserving  an 
annual  rent  of  $300.  July  2,  1811.  John  C. 
Watson  executed  a  mortgage  of  the  premises 
to  Nicholas  Gibert,  to  secure  the  payment  of 
$2,300,  and  Aug.  15,  1811,  sold  and  conveyed 
the  house  and  lot  in  question  to  Peter  Allaire, 
by  indenture  of  that  date,  containing  the  usual 
covenants;  subject,  however,  to  the  mortgage 
executed  to  Gibert.  The  defendant  deduced  a 
regular  title  to  him  from  Allaire.  Joshua  Wat- 
son, the  co-grantee  of  John  C.  Watson,  died, 
leaving  his  brother  his  heir  at  law.  On  this 
state  of  facts,  a  verdict  was  rendered  for  the 
plaintiff  for  a  moiety  of  the  premises,  subject 
to  the  opinion  of  this  court,  whether  the  in- 
strument under  which  the  plaintiff  claims  is  a 
good  and  valid  instrument  in  the  law. 

Mr.  J.  R.  Hedley,  for  plaintiff,  cited  1 
Johns.  Cas.,  91;  15  Johns.,  458;  1  Burr.,  60. 
234*1 106;  1  Johns.  Cas.,  399;  3  Johns.,  *388; 
2  Bl.  Com.,  298;  'Co.  Litt.,  225;  1  Burr.,  290; 
Bull.  N.  P.,  156;  Cro.  Jac.,  399;  5  Cow.,  123. 

Mr.  W.  S.  Sears,  for  defendant,  cited  1 
Saund.,  340;  1  Cow.,  639;  16  Johns.,  515;  1 
Saund.,  191;  Com.  Dig.,  tit.  Uses,  L.  1. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff's right  to  recover  depends  entirely  on  the 
validity  and  effect  of  the  defeasance  of  Jan.  9, 
1809,  from  John  C.  Watson  to  her.  If  that  was 
a  legal  and  valid  instrument,  she  had  a  life  es- 
tate in  a  moiety  of  the  premises,  and  was  enti- 
tled to  recover  accordingly.  It  is  contended, 
on  the  part  of  the  defendant,  that  this  instru- 
ment cannot  operate  as  a  bargain  and  sale,  for 
want  of  a  pecuniary  consideration;  16  Johns., 
515;  1  Cow.,  639;  3  Johns.,  484;  16  Johns.,  47; 
and  that  if  it  can  operate  at  all,  it  must  be  as  a 
covenant  to  stand  seised  to  uses,  supported  by 
the  consideration  of  blood,  derived  from  the 
deed  in  fee,  which  was  executed  at  the  same 
time;  and  that  the  trustee,  the  whole  fee  being 
in  him  by  the  decease  of  his  brother,  having 
conveyed  to  Allaire,  who  had  no  knowledge  of 
the  trust,  the  use  was  destroyed. 

It  has  been  repeatedly  hem  that  where  two 
instruments  are  executed  at  the  same  time,  be- 
tween the  same  parties.and  relating  to  the  same 
subject-matter,  they  are  to  be  construed  to- 
gether, and  considered  as  forming  but  one  con- 
tract or  agreement.  This  is  a  familiar  doctrine 
in  relation  to  mortgages  and  deeds  of  defeas- 
ance. It  was  fully  recognized  by  Ch.  J.  Par- 
sons, in  Holbrook  v.  Finney,  4  Mass.,  569.  It  is 
there  said,  that  where  a  vendor  of  real  estate 
gives  a  deed  and  takes  back  a  mortgage  to  se- 
cure the  purchase  money,  at  the  same  time, 
the  deed  and  mortgage  are  to  be  considered  as 
parts  of  the  same  contract,  as  taking  effect  at 
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the  same  instant,  and  as  constituting  but  one 
act,  in  the  same  manner  as  a  deed  of  defeasance 
forms  with  the  principal  deed  to  which  it  refers, 
but  one  contract,  although  it  be  by  a  distinct 
and  separate  instrument.  Upon  this  principle, 
a  wife  is  not  entitled  to  dower  in  lands  pur- 
chased by  her  husband,  when  he  gives  a  mort- 
gage to  secure  the  consideration  money  at  the 
same  time  that  he  receives  his  deed.  The  deed 
and  mortgage  *are  but  one  contract,  [*235 
and  are  construed  as  though  they  were  em- 
braced in  the  same  instrument.  Judge  Spen- 
cer, in  Slow  v.  Tifft,  15  Johns.,  463,  observes, 
the  substance  of  a  conveyance,  where  land  is 
mortgaged  at  the  same  time  a  deed  is  given, is, 
that  the  bargainer  sells  the  land  to  the  bargainee 
on  condition  that  he  pays  the  price  at  the  stip- 
ulated time;  and  if  he  does  not,  that  the  bar- 
gainer shall  be  reseised  of  it,  free  of  the  mort- 
gage; and  whether  this  contract  is  contained  in 
one  and  the  same  instrument,  as  it  well  may 
be,  or  in  distinct  instruments  executed  at  the 
same  instant,  can  make  no  possible  difference. 
In  Jackson  v.  Dunsbagh,  1  Johns.  Cas.,  91,  the 
doctrine  was  distinctly  advanced  and  main- 
tained, that  several  deeds  of  the  same  date  be- 
tween the  same  parties,  and  relating  to  the 
same  subject,  may  be  construed  as  parts  of  one 
assurance. 

Construing  the  deed  from  the  lessor  to  her 
sons  and  the  defeasance  simultaneously  exe- 
cuted by  one  of  them  to  her,  as  one  instrument, 
carrying  into  effect  a  single  contract  or  agree- 
ment, as  the  preceding  cases  fully  authorize  us 
to  do,  it  is  manifest  that  it  was  the  intention  of 
the  parties  that  the  lessor  should  retain  an  es- 
tate for  life  in  the  premises.and  that  the  grantee 
should  have  the  fee,  to  take  effect  after  the 
death  of  the  grantor.  The  consideration  ex- 
pressed in  the  deed  from  the  lessor  is  $1,000; 
and  it  is  abundantly  settled  that  a  deed  of  bar- 
gain and  sale,  founded  on  a  pecuniary  consid- 
eration, to  take  effect  in  futuro,  is  effectual. 
This  point  was  expressly  decided  in  Jackson  v. 
Dumtbagh,  1  Johns.  Cas.,  91,  already  cited, and 
in  Jackson  v.  Stoats,  11  Johns.,  351;  Jackson  v. 
Swart,  20  Johns.,  87;  4  Mass.,  186;  2  Saund., 
96,  n.  1;  4  Cruis.  Dig.,  185,  193.  If  the  de- 
feasance is  to  considered  a  part  of  the  deed, 
and  not  a  distinct  instrument,  then  the  case  of 
Jackson  v.  Swart,  above  referred  to,  is  precisely 
in  point,  to  show  that  the  deed  was  valid  ana 
effectual  as  a  covenant  to  stand  seised.  7  Co. , 
133;  2  St.,  934.  Nor  do  I  perceive  any  objec- 
tion to  its  operation,  by  way  of  exception  or 
reservation,  in  favor  of  the  grantor. 

Judgment  for  plaintiff. 

Cotemporaneous  deeds  to  be  considered  together. 
Cited  in-2  Den.,  133;  67  N.  Y.,  66;  60  N.  Y.,  645;  6  Hun. 
308;  4  Barb.,  271;  11  Barb.,  20,  650;  13  Barb.,  182;  17 
Wall.,  108;  4  Ben.,  48. 

Deed  to  take  effect  In  futuro.  Cited  in— 9  Wend.,641: 
12  Harb.,  638;  102  Mass.,  696  (3  Am.  Hep..  497);  41  Am. 
Dec..  713  (15  N.  H..  381). 


•BURTON  v.  R.  &  C.  STEWART.  [*236 

Sales—  Fraud— If  Vendee  Retains  Article  Sold, 
he  cannot  Treat  the  Sale  as  Void — Fraud  at  a 
Defense  to  Note  Given  for  Goods  Sold— Evi- 
dence. 

Fraud  in  the  sale  of  a  chattel,  cannot  be  set  up  in 
bar  of  a  recovery  of  a  note  given  on  such  sale,  un- 
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less  the  vendee,  on  the  discovery  of  the  fraud,  re- 
turns the  article  purchased  to  the  vendor,  or  shows 
It  to  be  entirely  destitute  of  value. 

If  the  vendee  retains  the  property  .he  cannot  treat 
the  sale  as  void. 

Whether  the  action  be  brought  on  the  contract 
or  the  security,  the  defendant,  on  a  proper  notice, 
is  entitled  to  grive  evidence  in  mitigation  of  the 
amount  of  recovery. 

Citations— Saund.  PL  &  Ev.,  303,  304;  2  Taunt.,  2;  2 
Stark.  N.  P.,  93;  1  Camp..  190;  2  Wend.,  431. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit  in  Apr.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judge*. 

The  action  was  on  a  promissory  note  given 
by  the  defendants  to  the  plaintiff.  The  decla- 
ration contained  a  count  on  the  note,  and  also 
the  common  money  counts.  The  plea  was  the 
general  issue.  The  defendants  proved  that  the 
note  was  given  as  the  price  of  a  mare  sold  to 
them  by  the  plaintiff,  and  that  the  plaintiff  was 
guilty  of  deceit  in  the  sale.having  sold  the  mare 
as  sound  as  far  as  he  knew,  when  in  fact  he 
knew  that  she  was  infected  with  a  disease 
called  the  poll  evil,  of  which  she  died,  which 
was  not  discovered  until  after  the  sale.  This 
evidence  was  objected  to  by  the  plaintiff  as  in- 
admissible under  the  plea  of  the  general  issue. 
The  judge  however  received  the  testimony,  de- 
ciding that  if  the  mare  was  entirely  without 
value,  the  evidence  was  admissible;  but  if  she 
was  of  some  value,  the  evidence  was  not  proper. 
The  question  of  value  he  submitted  to  the  jury, 
by  charging  them  that  if  they  should  find  that 
the  mare  was  entirely  worthless  at  the  time  of 
the  sale,  they  should  find  for  the  defendants; 
but  if  she  was  of  some  value,  however  small, 
they  must  disregard  the  evidence  given  by  the 
defendants,  and  find  for  the  plaintiff.  The  jury 
found  for  the  plaintiff  the  amount  of  the  note. 
The  defendants  excepted  to  the  decision  and 
charge  of  the  judge. 

Mr.  J.  A.  Spencer,  for  the  defendants. 
Fraud  vitiates  all  contracts  into  which  it  enters, 
and  renders  them  void.  Com.,  Cont.,  37,  38. 
An  action,  therefore,  could  not  be  maintained 
on  the  note.  The  defendants  having  received 
the  horse  from  the  plaintiff,  were  liable  on  a 
quantum  valebat;  but  there  is  no  such  count  in 
the  declaration. 

It  was  not  necessary  to  give  notice  of  the  de- 
fense. Under  the  general  issue,  any  evidence 
going  to  show  that  the  plaintiff  never  had  a 
cause  of  action,  or  had  not  a  subsisting  cause 
237*]  *of  action  at  the  commencement  of  the 
suit,  is  admissible,  as  the  want  of  a  sufficient 
or  legal  consideration,  &c.  1  Chit.  PL,  470, 
471;  1  Ld.  Raym.,  217.  The  rule  in  Chitty  is 
recognized  by  this  court  in  15  Johns.,  230. 
Notes  obtained  by  fraudulent  representations 
are  utterly  void  and  without  consideration.  13 
Johns.,  56.  Fraud  may  be  given  in  evidence 
in  defense,  and  will  be  an  answer  to  the  whole 
demand,  or  in  abatement  of  the  damages,  ac- 
cording to  the  circumstances  of  the  case.  13 
Johns.,  302.  Fraud  or  deceit  in  the  subject 
matter  of  the  consideration  of  a  note  is  compe- 
tent proof  under  tke  general  issue.  8  Cow. ,  31 . 

Mr.  C.  Stebbins,  for  plaintiff.  In  an  ac- 
tion upon  a  contract  of  sale,  the  defendant 
may  mitigate  the  damages  by  showing  the  un- 
soundness  of  the  article,  whether  the  action  be 
upon  a  quantum  valebai  or  for  a  stipulated  sum. 
In  such  case  the  defense  is  anomalous.  It  is 
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not  on  the  principles  of  set-off,  for  the  dam- 
ages are  unliquidated;  nor  can  it  be  said  there 
is  a  failure  of  consideration,  because  the  con- 
tract being  entire,  is  upheld  if  any  considera- 
tion is  left.  Fraud  vitiates  a  contract,  it  is  ad- 
mitted; but  a  party,  to  avail  himself  of  such 
defense,  must  avoid  the  contract  by  returning 
theproperty. 

Where  a  bill  or  note  is  given,  the  contract 
of  sale  is  not  in  question,  and  the  defense  rests 
upon  the  consideration.  Ld.  Mansfield  says.  2 
Burr.,  1082,  "there  is  a  distinction  between  the 
contract  and  security  ;  the  former  is  divisible, 
the  latter  not."  A  total  want  or  failure  of  con- 
sideration is  an  answer  to  the  action  on  the 
note,  and  may  be  shown  under  the  general  is- 
sue ;  for  by  such  proof  it  appears,  that  at  the 
time  of  the  commencement  of  the  suit,  there 
was  no  cause  of  action — no  valid  contract.  11 
Johns.,  50,  and  15  Id.,  230.  But  the  defendant 
cannot,  in  such  action  on  the  note,  mitigate 
the  damages  by  showing  a  partial  failure  of 
consideration.  1  Camp.,  40,  n.\  2  Id.,  346  ;  3 
Id.,  37;  14  East,  486  ;  5  Cow.,  494;  2  Wh.,  13; 
Chit.,  Cont.,  169.  At  all  events,  such  evidence 
is  inadmissible  under  the  general  issue.  Chit., 
Cont.,  169;  11  Johns.,  547;  15  Id.,  230;  7  East, 
479.  The  observation  in  8  Cow.  must  be  un- 
derstood *as  applying  to  fraud  or  de-  [*ii38 
ceit  going  to  the  whole  consideration. 

By  the  Court,  Marcy,  J.  The  defendants 
contend  that  there  was  a  total  want  of  con- 
sideration for  the  note,  by  reason  of  the  fraud 
practiced  in  the  sale,  and  that,  therefore,  they 
were  entitled  to  a  verdict.  The  general  position 
that  all  contracts  infected  with  fraud  are  void 
both  at  law  and  in  equity,  is  too  well  settled  to 
be  controverted,  and  too  plain  to  require  ref- 
erence to  authorities  to  support  it;  and  it  is  not 
less  certain  that  securities  given  on  such  con- 
tracts are  also  void  as  between  the  contracting 
parties.  But  a  party  to  a  fraudulent  contract 
may,  however,  so  conduct  himself  in  relation 
to  it.  as  to  forfeit  his  right  to  treat  it  as  void. 

Where  a  bill  is  given  for  the  price  of  goods 
fraudulently  sold  under  a  warranty,  the  breach 
of  the  warranty  is  a  bar  to  the  action  on  the 
bill,  as  between  the  parties  to  the  sale,  if  the 
defendant  immediately,  on  discovering  the 
fraud,  repudiate  the  contract  by  tendering 
back  the  goods.  Saund.,  PI.  &  Ev.,  308,  304. 
The  case  of  Lewis  v.  Cosgrave,  2  Taunt.,  2,  is 
very  similar  to  the  one  before  us,  with  this 
important  additional  feature,  that  there  the 
defendant  offered  to  return  the  horse,  but  the 
plaintiff  refused  to  receive  him  ;  he  was  how- 
ever left  in  his  stable  without  his  knowledge. 
In  that  case  the  fraud  in  the  sale  rendered 
the  check  given  for  the  horse  invalid.  In 
Leggett  v.  Cooper,  2  Stark.  N.  P.,  93,  the  ac- 
tion was  for  hops  sold  by  sample  for  a  stipu- 
lated price.  The  plaintiff  put  into  the  sacks 
hops  of  a  quality  inferior  to  the  sample.  The 
defendant  paid  into  court  a  portion  of  the  sum 
claimed  by  the  plaintiff,  and  resisted  his  re- 
covery beyond  that  amount,  on  the  ground  that 
the  hops  were  of  an  inferior  quality  to  the  sam- 
ple. Ld.  Ellenborough  said  the  defense  went 
to  the  whole  action,  and  the  defendant  could 
not  interpose  such  a  defense  after  paying 
money  into  court.  He  observed  that  the  de- 
fendant "had  lost  the  ground  of  defense  upon 
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which  perhaps  he  might  otherwise  have  insist- 
ed, by  neglecting  to  make  the  objection  at  the 
proper  time,  and  return  the  goods.  In  the  case 
of  Maker  v.  Samuda,  1  Camp.,  190,  the  same 
239*]  judge  stated  it  to  be  *"the  duty  of  the 
purchaser  of  any  commodity,  immediately 
upon  discovering  that  it  was  not  according  to 
order  and  unfit  For  the  purpose  for  which  it 
was  intended,  to  return  it  to  the  vendor,  or 
give  him  notice  to  take  it  back." 

If  the  rule  of  law  laid  down  in  the  last  two 
cases  is  applicable  to  this,  the  defendants  could 
not  treat  the  sale  as  void  after  retaining  the 
property  received  under  it.  Had  they  intended 
to  treat  the  contract  as  void  on  the  ground 
of  fraud,  it  was  their  duty,  when  they  discov- 
ered the  mare  was  not  such  as  the  plaintiff  had 
represented  her  to  be,  to  have  returned  her  to 
the  plaintiff.  When  prosecuted  on  the  note, 
and  the  cause  brought  to  trial,  it  was  too  late 
to  repudiate  the  contract.  Saunders  applies 
this  rule  to  a  fraudulent  sale  of  goods  under  a 
warranty,  and  there  is  no  reason  why  it  should 
not  be  applied  to  a  fraudulent  sale  where  there 
is  no  express  warranty.  Besides,  I  do  not  think 
that  in  principle  a  distinction  can  be  made  be- 
tween this  case  and  the  cases  last  cited.  On 
what  ground  is  it  insisted  that  the  sale  in  this 
case  is  void  ?  Is  it  not  because  the  horse  de- 
livered by  the  plaintiff  was  not  such  a  horse  as 
was  represented  to  the  defendants,  and  as  they 
contracted  for  ?  The  same  remark  applies  to 
the  hops  in  the  case  of  Leggett  v.  Cooper,  and 
to  the  beer  in  the  case  of  Fislier  v.  Samuda. 
Not  having  taken  their  stand  at  the  proper 
time,  the  defendants  cannot,  at  the  trial,  say 
that  the  contract  was  void  so  long  as  they  are 
not  able  to  say  that  the  horse  was  valueless. 

It  seems  to  be  well  settled,  that  if  the  action 
had  been  brought  for  the  consideration  of  the 
horse,  the  defendants  might  have  shown,  in 
mitigation  of  damages,  if  they  had  given  no- 
tice thereof,  that  the  horse  was  not  such  as  the 
plaintiff  had  represented,  and  that  the  repre- 
sentation was  fraudulent.  There  are  cases 
which  show  that  where  the  action  is  on  the  se- 
curity the  rule  is  different ;  but  this  court,  see- 
ing no  reason  for  the  distinction,  have  not  re- 
garded it.  It  has  been  decided  here,  that  the 
partial  failure  of  the  consideration  of  a  note 
may  be  given  in  evidence  in  a  suit  on  the  note 
between  the  parties  to  it,  under  a  notice  to  re- 
duce the  amount  of  damages.  2  Wend.,  431. 

New  trial  denied. 

Cited  in— 4  Wend.,  491 ;  6  Wend.,  593 ;  8  Wend..  117; 
12  Wend.,  247 ;  25  Wend.,  114 ;  3  Hill,  177  ;  5  Hill,  81 ; 
1  Edw.,  306  ;  2  N.  Y.,  158 :  8  Barb.,  18 ;  10  How.  Pr., 
70:  7  Bos..  380  ;  5  Hob.,  78;  1  Hilt.,  77 ;  2  Sawy..  549  ; 
29  Cal.,  592  ;  30  Am.  Dec..  610  (13  Conn.,  129);  43  Am. 
Dec..  104  (7  Blackf ..  501). 


24O*]  *CHAPMAN  v.  ANDREWS. 

Replevin  —  Does  not  Lie  against  Receiptor  of 
Goods  Taken  under  Execution  —  Witnesses  — 
Competency  of — Partners. 

An  action  of  replevin  will  not  lie  against  a  re- 
ceiptor of  goods  taken  by  virtue  of  an  execution, 
although  the  action,  under  the  circumstances.of  the 
case,  might  be  maintained  against  the  sheriff,  if  the 
party  becomes  such  receiptor  at  the  request  or  by 
the  consent  of  the  defendant  in  the  execution. 

Where  two  persons  were  partners  as  clothiers, 
and  took  certain  cloths,  by  the  consent  of  the  owner, 
in  payment  for  their  work,  and  divided  them  be- 
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tween  them,  and  the  share  of  one  of  them  was  sub- 
sequently taken  under  an  execution  against  the 
original  owner,  it  seems  the  other  is  an  incompetent 
witness  to  prove  the  title  of  his  partner  to  the  cloths 
thus  taken  without  a  release  from  such  partner. 

rpHIS  was  an  action  of  replevin,  tried  at  the 
JL  Rensselaer  Circuit  in  Nov..  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judge*. 

William  Chapman,  the  plaintiff,  and  one 
Elbridge  Green  were  partners  as  clothiers.  In 
the  year  1826,  they  were  employed  by  one 
Robert  Patterson  to  dress  and  finish  a  large 
quantity  of  satinets.  In  the  fall  of  that  year 
thej  divided  between  them  56  pieces  of  the 
satinets  put  into  their  hands  by  Patterson,  each 
taking  28  pieces,  on  the  allegation  that  Patter- 
son was  indebted  to  them  in  a  large  sum  of 
money  for  work  done,  and  had  authorized 
them  to  retain  as  much  of  the  satinets  as  would 
satisfy  their  demand.  About  Jan.  1,  1827,  the 
28  pieces  of  satinet  taken  by  Chapman,  being 
in  a  mill  of  which  Chapman  and  Green  were 
tenants,  were  levied  upon  by  a  deputy  of  the 
sheriff  of  the  County  of  Rensselaer,  by  virtue 
of  an  execution  on  a  judgment  of  this  court 
against  Patterson,  and  when  the  deputy  was 
about  removing  the  goods,  Green,  who  was 
present,  proposed  that  Chapman  should  pro- 
cure Andrews,  the  defendant,  to  become  re- 
ceiptor  for  the  goods.  Chapman  declined,  say- 
ing he  had  no  intercourse  with  Andrews,  but 
told  Green  he  might  procure  him  to  receipt 
the  goods  if  he  chose.  Andrews  was  applied 
to  by  Green  and  consented  :  the  goods  were 
carried  to  Andrews'  house,  and  the  plaintiff 
assisted  in  thtir  transportation.  For  this  tak- 
ing of  the  goods  the  action  was  brought. 

Green  proved  the  partnership  between  him- 
self and  Chapman,  their  employment  by  Pat- 
terson,his  indebtedness  to  them  and  consent  to 
their  retaining  as  many  of  the  goods  as  would 
satisfy  their  demand,  and  the  subsequent  par- 
tition of  the  56  pieces  of  satinets  between  them. 
He  was  objected  to  as  an  interested  witness, 
whereupon  he  executed  a  release  to  Chapman 
of  all  claims  he  had  or  might  have  in  conse- 
*quence  of  this  suit,  when,  though  the  [*241 
objection  was  persisted  in  by  the  defendant, 
the  presiding  judge  permitted  him  to  testify. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  goods  in  question  having  come 
to  the  possession  of  the  defendant  by  the  con- 
sent of  the  plaintiff,  an  action  of  replevin  could 
not  be  maintained.  The  judge  refused  to  non- 
suit the  plaintiff,  and  charged  the  jury  that  it 
was  immaterial  whether  the  goods  were  com- 
mitted to  the  possession  of  Andrews  with  the 
consent  or  at  the  request  of  Chapman  or  not ; 
that  the  law  regarded  the  receiptor  as  the  agent 
of  the  sheriff  and,  therefore,  no  demand  was 
necessary  before  suit  brought.  The  jury  found 
a  verdict  for  the  plaintiff,  which  was  now 
moved  to  be  set  aside. 

Mr.  A.  Vanderpoel,  for  the  defendant. 
The  defendant  having  obtained  possession  of 
the  goods  by  the  consent  of  the  plaintiff,  re- 
plevin will  not  lie.  Replevin  can  be  maintained 
only  where  trespass  will  lie.  Although  the 
remedy  of  replevin  of  late  years  has  been 
greatly  extended,  still  a  tortious  taking  is  re- 
quired to  be  shown,  or  the  plaintiff  must  fail. 
1  Wend.,  109.  Even  trover  cannot  be  brought 
against  a  teceiptor  until  after  a  demand.  0 
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Johns. ,.361.  The  charge  of  the  judge  was, 
therefore,  erroneous. 

Greed  was  directly  interested.  He  and  Chap- 
man were  partners,  and,  according  to  his  testi- 
mony, were  joint  owners  of  the  56  pieces  of 
satinet  by  the  consent  of  Patterson.  They  made 
partition,  and  on  the  title  of  Chapman  failing, 
Green  would  be  liable  to  him  under  the  implied 
warranty  of  title.or  compellable  to  account  for 
a  proportion  of  the  satinets  received  and  re- 
tained by  him.  The  release  came  from  the 
wrong  quarter. 

Mr.  J.  P.  Cushman,  for  the  plaintiff.  The 
goods  being  the  property  of  the  plaintiff  and 
not  of  the  defendant  in  the  execution,  under 
color  of  which  they  were  taken,  the  sheriff  is 
liable  as  a  trespasser,  and  if  so,  the  defendant 
also  is  liable.  He  received  the  goods  from  the 
sheriff,  the  plaintiff  had  already  been  deyested, 
and  the  receipt  was  given  to  the  sheriff ;  he 
242*]*was,  therefore,  the  agent  of  the  sher- 
iff, and  not  of  the  plaintiff.  The  defendant  pro- 
cured the  trespass  [the  counsel  here  adverted 
to  some  of  the  facts  in  the  case,  showing  that 
the  defendant  had  probably  given  information 
to  the  creditors  of  Patterson  as  to  the  goods  in 
question,  and  had  acknowledged  he  had  done 
so  in  consequence  of  hostile  feelings  to  the 
plaintiff],  which  is  sufficient  to  support  the  ac- 
tion against  him.  Stark.  Ev.,  1445;  2  Phil. 
Ev.,  134. 

Green  was  a  competent  witness.  One  part- 
ner may  bring  an  action  for  tort  and  recover 
for  his  "own  share.  The  partnership  can  be  ob- 
jected only  by  plea  in  abatement,  and  if  not  so 
plead,  the  partner  may  recover  in  his  own  name. 
1  Chit.,  53  ;  2  Str.,  820  ;  1  Montag.,  148.  The 
Implied  warranty  on  partition  of  lands,  is  a 
warranty  only  against  the  acts  of  the  party  him- 
self. Apply  that  rule  to  this  case,  and  Green 
could  not  be  responsible.  Besides,  on  a  parti- 
tion or  division  of  personal  property  the  law 
implies  no  warranty. 

By  the  Court,  Savage,  Ch.  J.  This  case 
presents  two  questions  :  1.  Will  replevin  lie 
under  the  circumstances  here  disclosed.  2. 
Was  Green  a  competent  witness  ?  The  doc- 
trine of  this  court  I  consider  as  settled,  that  re- 
plevin lies  for  such  a  taking  as  will  sustain  an 
action  of  trespass  de  bonis  asportatis.  Was  the 
defendant  guilty  of  any  trespass  ?  Upon  the 
facts  found  by  the  jury,  the  deputy-sheriff  was 
&  trespasser  in  levying  on  the  goods  ;  but  in 
that  act  the  defendant  was  not  concerned, either 
as  a  party  to  the  execution  or  the  levy.  The 
defendant  received  the  goods  as  the  servant  or 
agent  of  the  officer  at  the  request  of  the  plaint- 
iff ;  for  though  the  plaintiff  himself  did  not 
speak  to  the  defendant  to  become  the  receiptor, 
yet  Green  did,  who  acted  for  the  plaintiff  and 
at  his  request,  and  the  plaintiff  assisted  in  car- 
rying the  goods  to  the  defendant's  house. 
Would  trespass  lie  under  these  circumstances? 
I  think  not.  There  was  no  tortious  taking  which 
is  necessary  to  maintain  trespass  or  replevin. 
Either  of  these  actions  would  lie  against  the 
deputy-sheriff  who  made  the  levy,  and  trover 
perhaps  might  be  maintained  against  the  de- 
fendant after  conversion.  But  the  defendant 
did  not  become  a  trespasser  by  receiving  the 
243*]  goods  at  the  request  of  *both  parties. 
Suppose  the  sheriff  had  carried  the  goods  from 
Stephentown  to  Troy,  and  there  put  them  in 
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store  for  safe  keeping  ;  would  the  store-keeper 
who  had  them,  in  custody  be  a  trespasser  ? 
Clearly  not.  Neither  was  the  defendant. 

2.  Was  Green  a  competent  witness  ?  The 
facts  proved  to  show  his  interest  were,  that  the 
plaintiff  and  Green  were  partners  in  dressing 
cloth  and,  as  such,  received  the  cloths  in  ques- 
tion, and  were  to  have  a  stipulated  compensa- 
tion for  dressing  them.  Upon  this  statement 
of  facts,  the  witness  was  as  much  interested  as 
the  plaintiff,  and  should  have  been  rejected. 
The  judge  decided  that  Green  was  interested. 
A  release  was  then  produced  from  the  witness 
to  the  plaintiff,  from  all  claim  and  demand 
arising  out  of  this  suit,  or  the  subject  matter  of 
it.  He  was  then  considered  competent.  But 
it  seems  to  me  there  was  an  interest  still  re- 
maining arising  out  of  the  situation  of  those 
parties.  Suppose  the  plaintiff's  title  had  failed; 
would  not  the  plaintiff  have  had  a  claim  against 
Green,  either  to  contribute  to  the  loss  thus  sus- 
tained on  goods  which  they  had  divided,  the 
title  to  the  one  half  of  which  had  failed,  or  to 
account  to  the  plaintiff  for  the  one  half  of  the 
goods  which  he  retained  as  a  compensation  for 
their  joint  services  ?  I  am  inclined  to  think  he 
would  have  had  such  a  claim  ;  and  this  could 
only  be  removed  by  a  release  from  the  plaint- 
iff to  the  witness. 

I  am  of  opinion,  therefore,  that  Green  was 
interested  ;  but  whether  he  was  or  not,  the  ac- 
tion of  replevin  does  not  lie  upon  the  facts 
proved  in  this  case. 

A  new  tried  must  be  granted  ;  costs  to  abide  tJie 
event. 

Cited  In— 10  Wend.,  350 :  16  Wend.,  356  ;  21  Wend., 
138 ;  5  Den.,  1&5 ;  24  Hun,  92 ;  8  Barb.,  215 ;  12  Barb., 
351;  16  Barb.,  313 ;  8  How.  Pr.,  193 ;  How.  Gas.,  434 ;  25 
Am.  Dec.  567- 


"REYNOLDS  [*244 

v. 
REYNOLDS,  Administrator,  &c. 

Pleading  —  Declaration  Bad  for  Misjoinder  of 
Counts — Action  against  Administrator. 

A  declaration  is  bad  for  misjoinder  of  counts, 
where,  in  an  action  of  assumpsit  against  an  admin- 
istrator, a  count  of  inslmul  computassent  with  the 
defendant,  as  administrator,  of  and  concerning 
moneys  from  the  defendant,  as  administrator,  to 
the  plaintiff,  before  that  time  due  and  owing,  ia 
joined  to  counts  on  promises  made  by  the  intestate. 

Had  the  accounting  been  stated  to  have  been 
with  the  defendant,  as  administrator,  of  and  con- 
cerning money  due  and  owimj  to  the  plaintiff  by 
the  intestate  in  his  lifetime,  there  would  have  been 
no  misjoinder. 

Citations— 2  Chit.  PL,  61,  62:  1  H.  Bl.,  102.  108  ;  8 
Johns.,  440 ;  12  Johns.,  349 :  7  Cow.,  58 ;  2  Saund.,  117, 
d,  e ;  4  T.  B.,  347 ;  2  Bos.  &  P.,  424  ;  1  Chit.  PL,  205, 
206 ;  6  East,  406. 

"HEMURRER  to  declaration.  The  declara- 
\J  tion  is  in  assumpsit,  and  contains  seven 
counts.  The  first  six  counts  charge  the  intes- 
tate to  have  been  indebted,  in  his  lifetime,  to 
the  plaintiff  ;  the  seventh  is  on  an  account 
stated  by  the  defendant ,  as  administrator  with 
the  plaintiff,  "of  and  concerning  divers  other 
sums  of  money  from  the  said  defendant,  as  ad- 
ministrator, as  aforesaid,  to  the  said  plaint- 
iff, before  that  time,  due  and  owing.''  The 
count  states  that  upon  such  accounting  the  de- 
fendant, as  administrator,  as  aforesaid,  was 
found  in  arrear  and  indebted  ;  and  being  so 
found  in  arrear  and  indebted,  he,  as  a£lminis- 
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trator,  in  consideration  thereof,  undertook  and 
promised,  &c.  The  defendant  demurred,  and 
the  plaintiff  joined. 

Mr.  C.  Bushnell,  for  defendant.  The  last 
•count  is  incongruous,  and  cannot  be  joined 
with  the  other  counts  in  the  declaration,  be- 
cause it  requires  a  different  judgment  than 
would  be  rendered  upon  those  counts.  The 
judgment  on  the  first  counts  would  be  de  bonis 
intestatoris  ;  on  the  last  de  bonis  propriis.  It  is 
not  alleged  in  the  last  count,  that  the  account- 
ing was  of  and  concerning  moneys  due  or  ow- 
ing by  the  intestate.  The -defendant,  aa  admin- 
istrator, may  have  become  liable,  after  the 
•death  of  the  intestate,  for  funeral  charges,  &c. 
The  count,  therefore,  would  be  good  to  charge 
him  personally  ;  but  a  judgment  de  bonis  in- 
•testatoris  could  not  be  rendered  upon  it.  The 
rule  that  a  plaintiff,  upon  a  general  demurrer 
to  the  whole  declaration,  shall  have  judgment, 
if  there  be  one  good  count,  does  not  apply  to 
this  case  ;  the  demurrer  is  for  the  incongruity 
of  the  counts.  The  counsel  commented  upoti 
the  observations  of  Mr.  Chitty,  1  Chit.  PL,  205, 
•that  such  counts  might  be  joined,  and  insisted 
that  though  such  counts  might  be  joined  in  ac- 
tions by  administrators,  they  could  not  be 
joined  in  actions  against  them.  He  cited  1  H. 
BL,  102  ;  2  Bos.  &  P.,  424  ;  4  T.  R.,  347  ;  8 
Johns.,  440;  12  Id.,  349;  7  Cow.,  58;  2Saund., 
117,  e. 

245*1  *Mr.  A.  L.  Jordan,  for  plaintiff, 
insisted  that  the  last  count  either  charged  the 
defendant  de  bonis  intestatoris,  or  it  was  bad, 
and  a  judgment  could  not  be  readered  on  it ; 
and  in  either  case,  the  plaintiff  was  entitled  to 
judgment.  Under  that  count,  the  plaintiff  would 
be  entitled  to  show  that  the  obligation  existed 
in  the  lifetime,  but  that  the  indebtedness  did 
not  accrue  until  after  the  decease  of  the  intes- 
tate ;  as  where  the  plaintiff  was  the  surety.and 
•did  not  pay  until  after  the  death  of  the  intes- 
tate. In  such  case,  the  accounting  could  be 
•only  with  the  administrator,  and  the  judgment 
of  course  would  be  de  bonis  intestatoris.  There 
is  nothing  in  the  count  which  shows  that  the 
accounting  was  of  and  concerning  moneys  for 
which  the  defendant  would  be  personally  liable, 
-and  the  court  will  not  presume  the  fact. 

By  the  Court,  Savage,  Ch.  J.  The  decla- 
ration contains  seven  counts,  all  of  which  are 
admitted  to  be  good,  and  to  charge  the  defend- 
ant in  his  representative  character,  except  the 
last,  which,  it  is  alleged,  charges  him  in  his 
individual  capacity  ;  and  it  is  urged  that,  as 
the  counts  require  different  judgments,  they 
•cannot  be  joined  in  the  same  declaration. 

It  is  well  settled  that  if  the  counts  be  such  as 
require  different  judgments,  they  cannot  be 
joined  :  a  judgment  upon  counts  charging  the 
defendant  as  administrator  must  be  de  bonis  in- 
testatoris  ;  whereas,  upon  a  count  charging  the 
defendant  individually,  in  his  own  right,  the 
judgment  is  de  bonis  propriis. 

The  only  question,  therefore,  is,  whether  the 
last  count  charges  a  personal  liability ;  and 
whether  a  recovery  upon  it  requires  a  judg- 
ment against  the  defendant  in  his  representa- 
tive or  individual  capacity.  The  count  appears 
to  be  taken  from  2  Chit.  PI.,  61,  62,  and  states 
that  the  defendant,  as  administrator  as  afore- 
said, Accounted  with  the  plaintiff  concerning 
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divers  sums  of  money  due  and  owing  from  the 
defendant,  as  administrator  as  aforesaid;  that 
upon  such  accounting,  the  defendant,  as  ad- 
ministrator, as  aforesaid,  was  found  in  arrear, 
and  as  administrator  as  aforesaid  promised  to 
pay,  &c.  Had  the  count  stated  the  accounting 
to  be  of  and  concerning  divers  *sums  [*246 
of  money  due  and  owning  from  the  intestate, 
in  his  lifetime,  to  the  plaintiff,  it  would  have 
fallen  precisely  within  the  case  of  Seear  v.  At- 
kinson. 1  H.  Bl..  102,  in  which  such  a  count 
was  held  to  be  properly  joined  with  other 
counts  stating  promises  by  the  intestate.  The 
distinction  is  between  causes  of  action  existing 
in  the  lifetime,  and  those  arising  after  the  death 
of  the  testator  or  intestate.  In  the  former  cases 
the  judgment  should  be  against  the  goods  of 
the  deceased  ;  in  the  latter,  against  the  goods 
of  the  representative.  This  distinction  is  taken 
in  several  cases  in  this  court.  (8  Johns.,  440  ; 
12  Id.,  349  ;  7  Cow.,  58.)  The  same  distinction 
exists  in  the  English  courts,  and  is  clearly  stated 
in  2  Saund.,  117  d,  e,  and  that  a  count  for 
money  had  and  received  by  the  defendant,  as 
executor,  for  the  plaintiff's  use,  or  for  money 
lent  him,  as  such,  or  on  an  insimul  computas- 
sent  of  money  due  from  him,  as  such, cannot  be 
joined  to  a  count  on  a  promise  made  to  the  tes- 
tator ;  and  such  misjoinder  of  action,  either  by 
or  against  an  executor,  is  a  defect  in  substance, 
and  therefore  bad  on  general  demurrer.  4  T. 
R.,  347  ;  1  H.  BL,  108  ;  2  Bos.  &  P.,  424.  But 
a  count  on  an  account  stated  with  an  executor, 
for  money  due  from  the  testator,  may  be  joined 
to  a  count  on  a  promise  by  the  testator,  this  be- 
ing the  common  mode  of  declaring  against  ex- 
ecutors, to  save  the  Statute  of  Limitation.  1  H. 
BL,  102.  Mr.  Chitty  (1  Ch.  PL,  205,  206),  lavs 
down  the  same  rule,  but  supposes  that  since  the 
case  of  Cowett  v.  Watts,  6  East,  406,  the  decision 
would  be  different  in  regard  to  an  insimul  eompu- 
tassent  by  an  executor  defendant.  In  that  case.it 
was  decided  that  a  count  for  goods  sold  by  the 
plaintiff,  as  administratrix,  might  be  joined 
with  a  count  upon  an  account  stated  with  her, 
as  administratrix,  because  the  damages  recov- 
ered would  be  assets.  But  I  apprehend  that 
does  not  do  away  the  reason  why  such  counts 
as  are  here  joined  may  not  be  joined,  because 
they  require  different  judgments,  and  there 
would  be  an  incongruity  in  the  record.  It 
seems,  therefore,  that  an  accounting  with  the 
plaintiff  by  the  defendant,  as  administrator, 
without  saying  for  the  indebtedness  of  the  in- 
testate, creates  a  cause  of  action  against  the  ad- 
ministrator personally  ;  but  if  the  accounting 
be  of  and  'concerning  money  due  and  [*247 
owing  to  the  plaintiff  by  the  intestate,  in  his 
lifetime,  such  accounting  creates  no  personal 
responsibility  in  the  administrator  ;  it  raises  no 
new  duty  on  his  part,  and  a  promise  by  him 
upon  such  accounting  may  be  joined  in  the 
same  declaration  containing  promises  by  the  in- 
testate. 

According  to  this  rule,  the  last  count  in  this 
declaration  cannot  be  joined  with  the  other 
counts.  The  demurrer  is  well  taken,  and  the 
defendant  is  entitled  to  judgment,  with  leave  to  the 
plaintiff  to  amend,  on  payment  of  costs. 

Cited  in— 5  Wend.,  38;  13  Wend..  568;  24  Wend..  185; 
H.  &  D..  389:  4  Sandf .  Ch..  37;  41  N.  Y.,  321 :  47  X.  Y.. 
366;  !tt  N.  Y.,  83;  2  Barb.,  371;  14  Barb.,  116;  16 Barb.. 
290;  50  How.  Pr.,  182. 
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WHEELER  9.  TOWNSEND. 

Insolvency — Plea  of  Discharge — Statute. 

In  a  plea  of  a  discharge  of  an  insolvent  debtor, 
under  the  9th  section  of  the  Act  for  Giving  Relief 
in- Cases  of  Insolvency,  the  fact  that  the  insolvent 
was  indebted  to  the  creditor  on  whose  application 
the  proceedings  were  had  in  a  sum.not  less  than$25, 
must  be  expressly  averred.or  the  plea  is  bad  on  gen- 
eral demurrer.  The  recital  of  the  fact  in  the  dis- 
charge set  forth  in  the  plea  will  not  supply  the  de- 
fect in  the  averments  giving  jurisdiction  to  the  of- 
ficer. 

Citations— 4  Stat.,  41  b,  &  p.  23  c:  1  Johns.,  91;  7 
Johns.,  75 ;  11  Johns.,  175 ;  19  Johns.,  39 ;  20  Johns., 
208 ;  3  Cow.,  206 ;  1  Cow.,  316. 

TVEMURRERto  plea.  To  a  declaration  of 
\J  debt  on  judgment,  the  defendant  pleaded 
that  May  30,  1818,  he,  the  defendant,  having 
been  actually  imprisoned  in  the  debtor's  jail  in 
N.  Y.  for  sixty  days  then  last  past  and  up- 
wards, upon  execution  in  a  civil  action,  within 
the  true  intent  and  meaning  of  the  Act  for  Giv- 
ing Relief  in  Cases  of  Insolvency,  and  the  Acts 
amending  the  same,  application  was  made  to 
the  Recorder  of  N.  Y.  by  one  Samuel  Towns- 
end,  a  creditor  of  the  defendant,  for  relief,  pur- 
suant to  the  said  Acts  (the  said  creditor  being 
apprehensive  that  the  estate  or  effects  of  the 
defendant  would  be  wasted  or  embezzled);  and 
such  proceedings  were  thereupon  had  that  af- 
terwards, Jan.  8,  1819,  the  recorder  granted  a 
discharge  to  the  defendant  from  all  debts,  &c., 
and  if  in  prison,  from  imprisonment,  setting 
forth  the  discharge  in  Juec  verba.  The  discharge 
recited  that  the  creditor  made  affidavit  that  the 
^insolvent  was  indebted  to  him  in  a  sum  of 
money  not  less  than  $25,  but  there  was  no  aver- 
ment to  that  effect  in  the  plea.  For  this  cause 
the  plaintiff  demurred  to  the  plea,  and  the  de- 
fendant joined. 

Mr.  J.  R.  Van  Duzer,  for  plaintiff. 

Mr.  D.  H.  Tuthill,  for  defendant. 

248*3  *By ihe  Court,  Sutherland,  J.  The 
demurrer  is  well  taken.  In  order  to  give  the 
officer  jurisdiction,  to  whom  application  is 
made  for  a  discharge,  under  the  9th  section  of 
the  Act  for  Giving  Relief  in  Cases  of  Insolv- 
ency, and  the  Acts  amending  the  same,  1  R.L., 
464  ;  Stat.,  Vol.  IV.,  p.  41,  b,  &  p.  23  c;  it  is 
necessary  not  only  that  the  debtor  should  have 
been  actually  imprisoned  for  sixty  days  or  up- 
wards, upon  execution  in  a  civil  action,  but  it 
must  also  appear  that  he  is  indebted  to  the 
creditor  who  makes  the  application,  in  a  sum 
not  less  than  $25.  The  proceedings  under  the 
9th  section  are  to  be  instituted  by  a  creditor  or 
creditors  of  the  insolvent,  and  it  is  a  particular 
description  of  creditors  only  who  are  author- 
ized to  make  the  application  ;  those  whose  re- 
spective debts  are  not  less  than  $25.  It  is  upon 
the  application  of  such  a  creditor  only  that  the 
officer  acquires  jurisdiction  of  the  subject;  the 
fact,  therefore,  should  have  been  expressly 
averred  in  the  plea.  1  Johns.,  91  ;  7  Id.,  75  ; 
11  Id.,  175  ;  19  Id.,  39  ;  20  Id.,  208  ;  3  Cow.. 
206  ;  1  Id.,  31 6.  The  case  of  Wyman  v. Mitch- 
ell, 1  Cow.,  316,  shows  that  the  want  of  this 
averment  cannot  be  supplied  by  the  discharge 
itself.  Jurisdiction  must  first  be  given  to  the 
officer,  before  any  presumption  in  favor  of  his 
acts  can  arise,  and  a  recital  in  the  discharge  it- 
self cannot  confer  or  afford  any  evidence  of 
jurisdiction. 
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Judgment  for  plaintiff  on  demurrer, with  leave 
to  defendant  to  amend,  on  payment  of  costs. 
Cited  in— 12  Wend.,  104 ;  3  Paige,  344 ;  56  N.  Y.,  386. 


*HACKETT 
HUSON  AND  YOUNGS. 

Contract  to  Execute  and  Deliver  a  DeedbyaDay 
Certain — Breach  of—  What  Amounts  to. 

Where  a  vendor  of  real  estate,  who  was  under  a 
contract  to  execute  and  deliver  a  deed  by  a  day  cer- 
tain, executed  and  tendered  a  deed  which  the  vendee 
refused  to  accept,  on  the  allegation  that  the  true 
consideration  of  the  conveyance  was  not  expressed 
in  it ;  and  where,  from  the  evidence  produced  on 
the  trial,  the  true  sum  which  ought  to  have  been 
inserted  as  the  consideration  did  not  appear,  the 
court  refused  to  set  aside  a  nonsuit  which  had  been 
ordered  and  intimated  their  opinion  that  to  put  the 
vendor  in  default,  the  vendee  should  have  prepared 
a  deed  conformable  to  the  agreement,  and  present- 
ed it  to  the  vendor  for  execution,  who,  on  refusal,, 
would  have  been  liable  to  an  action. 

Citation— 6  Cow.,  1. 

THIS  was  an  action  of  covenant,  tried  at  the 
Yates  Circuit  in  Feb.,  1828,  before  the  Hon. 
Enos  T.  Throop,  then  one  of  the  Circuit  Js. 

The  declaration  was  on  a  covenant  entered 
into  by  the  defendants,  bearing  date  Feb.  26, 
1822,  whereby  the  defendants,  "for  a  valuable 
consideration,"  bound  themselves  to  execute 
and  deliver  to  the  plaintiff,  on  or  before  the 
.expiration  of  four  years  from  the  day  of  the 
date  of  the  instrument,  a  good  and  sufficient 
warranty  deed  of  a  lot  of  land  in  Wayne  Co., 
excepting  thereout  certain  portions.  The  breach, 
assigned  was  a  non-delivery  of  the  deed.  On 
the  trial  of  the  cause,  the  plaintiff  proved  the 
covenant,  the  quantity  and  value  of  the  land 
to  be  conveyed,  and  rested.  The  defendants 
applied  for  a  nonsuit,  for  that  the  plaintiff  had 
not  shown  that  he  had  prepared  and  demand- 
ed a  deed  to  be  executed  by  the  defendants. 
The  presiding  judge  ruled  that  the  plaintiff  for 
that  cause  must  be  nonsuited,  unless  he  could 
show  a  waiver  by  the  defendants  of  such  offer 
and  demand. 

Further  testimony  was  then  given,  from 
which  it  appeared  that  in  the  summer  of  1826 
the  defendants  had  not  obtained  title  so  as  to 
enable  them  to  convey  ;  that  subsequently, 
Huson  obtained  title  by  a  deed  from  Conn., 
and  Aug.  19,  1826,  tendered  to  the  plaintiff  a 
deed  of  the  land,  executed  by  himself  and  wife, 
and  by  Youngs,  the  other  defendant,  but  not 
by  the  wife  of  Youngs,  the  consideration  ex- 
pressed in  which  was  $25, which  it  was  admit- 
ted by  the  case  was  nothing  like  the  value  of 
the  land.  The  plaintiff  refused  to  receive  the 
deed  unless  the  value  of  the  land  was  inserted 
as  the  consideration  of  the  conveyance,  which 
Huson  refused  to  do.  It  further  appeared,  that 
about  Feb.  20,  1826,  Huson  then  not  having 
obtained  his  title,  the  plaintiff  agreed  that  he 
would  take  no  advantage  of  his  inability  to 
convey,  if  he  gave  him  a  deed  when  he  pro- 
cured *his  title.  After  hearing  this  [*25O 
evidence,  the  judge  directed  the  plaintiff  to  be 
nonsuited. 

A  motion  was  now  made  to  set  aside  the  non- 
suit. 

Mr.  W.  Woods,  for  plaintiff. 

Mr.  I.  Taylor,  for  defendant. 
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By  the  Court,  Marcy,  J.  This  is  an  action 
on  a  covenant  to  convey  a  certain  piece  of  land 
situated  in  Wayne  Co.  It  is  quite  uncertain, 
from  the  case,  what  was  the  decision  of  the 
judge  at  the  circuit.  It  is  probably  stated  to 
be  the  reverse  of  what  it  really  was.  Take  the 
whole  case  together,  it  would  seem  that  the 
judge  ruled  that  where  a  plaintiff  has  a  cove- 
nant from  the  defendant  to  convey,  he  must 
prepare  and  tender  a  deed  for  the  defendant  to 
execute.  This  is  the  English  rule,  but  it  has 
not  yet  been  adopted  in  this  State.  To  put  the 
vendor  of  real  estate  in  default,  it  is  necessary 
that  the  vendee  should  demand  a  deed,  wait  a 
reasonable  time  for  the  defendant  to  get  it 
drawn,  and  then  again  present  himself  to  re- 
ceive it.  Fuller  v.  Nubbard,  6  Cow.,  1.  This 
was  not  done  by  the  plaintiff  in  this  case,  nor 
did  anything  take  place  between  the  parties  to 
render  the  rule  inapplicable,  or  to  dispense 
with  its  observance;  there  was  a  deed  tendered 
by  the  defendants,  but  it  is  said  that  it  was  not 
such  a  deed  as  the  agreement  contemplated. 
The  case  states  that  copies  of  the  deeds  were  to 
be  annexed  to  it.  That  has  not  been  done,  and 
of  course  we  cannot  say  whether  the  deed  was 
or  was  not  sufficient.  The  only  objection  made 
to  it  was,  that  a  sufficient  consideration  was 
not  expressed  in  it.  By  the  agreement,  the  de- 
fendants, for  a  valuable  consideration  (without 
specifying  it),  became  bound  to  execute  and 
deliver  a  good  and  sufficient  warranty  deed  of 
certain  premises.  The  consideration  expressed 
in  the  deed  tendered  by  the  defendants  was 
$25;  and  the  plaintiff  refused  it  because  it  was 
not  for  the  full  value  of  the  land.  This  was 
the  only  objection  made  to  it  when  it  was  ten- 
dered. On  the  trial  it  was  shown  that  the  de- 
fendant Youngs  had  a  wife,  and  she  was  not  a 
party  to  the  deed  ;  but  no  objection  was  made 
to  it  on  that  account.  It  appeared  that  the  title 
251*]  *to  the  premises  came  from  Conn,  to 
Huson;  and  though  Youngs  joined  in  the  deed, 
he  had  no  title  to  the  land.  His  wife  could  not, 
therefore,  have  a  claim  for  dower.  There  is 
some  doubt  whether  the  objection  to  the  deed 
made  by  the  plaintiff  was  well  founded.  The 
agreement  does  not  disclose  anything  by  which 
we  can  infer  that  the  consideration  for  the  deed 
was  more  than  the  sum  expressed  in  it,  or  that 
the  defendants  were  bound  to  put  in  it  the  full 
value  of  the  land  as  the  consideration.  At  all 
events,  if  the  plaintiff  did  not  consider  that  the 
defendants  tendered  a  deed  pursuant  to  the 
agreement,  he  should  have  prepared  one  that 
did  conform  to  it,  and  presented  it  to  them  to 
be  executed;  and  if  they  had  refused  to  do  it, 
they  would  then  have  been  in  default. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 7  Wend.,  131 ;  1  Den.,  546 :  5  Den.,  164 ;  25 
N.  Y.,  197 ;  6  Barb.,  149 ;  12  Barb.,  516 :  25  Cal,,  279. 


JACKSON,  ex  dem.   BARTON,  t>.  CRISSEY. 

Evidence — Testimony  of  Deceased  Witness  at 
Former  Trial— Admissibility  of— Parties  must 
be  the  Same — Privity  of  Estate. 


NOTE.— Evidence—  Testimony  of  deceased  witness  at 
aformer  trial— When  admissible. 

The  testimony  of  a  deceased  witness,  given  at  afor- 
mer trial,  between  the  same  parties,  is  admissible  for 
the  same  purpose.  For  a  full  discussion,  see  Wilbur 
v.  Selden,  6  Cow.,  162,  note. 

WBND.  3, 


The  bare  fact  of  two  persona  holding:  different 
parcels  of  what  was  once  an  undivided  tract  of 
land,  deriving  title  from  the  same  source,  consti- 
tutes no  privity  of  estate,  so  that  the  testimony  of  a 
deceased  witness  on  the  trial  of  an  action  of  eject- 
ment against  one,  for  the  premises  in  his  possession, 
can  be  given  in  evidence  in  an  action  of  ejectment 
against  the  other  for  the  premises  possessed  by  him,, 
although  both  actions  be  by  the  same  claimant. 

Citation— 15  Johns..  544. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Orange  Circuit  before  the  Hon.  James 
Emott,  one  of  the  Circuit  Js. 

The  action  was  brought  for  the  recovery  of 
an  undivided  eighth  part  of  certain  premises  in 
possession  of  the  defendant,  parcel  of  a  farm 
whereof  Amps  Miles,  the  ancestor  of  the  lessor 
of  the  plaintiff,  died  seised  and  possessed,  and 
of  whom  she  was  one  of  eight  heirs  at  law.  To 
resist  the  recovery,  the  defendant  relied  on  a 
quitclaim  deed,  alleged  to  have  been  executed 
by  the  lessor  of  the  plaintiff,  as  long  since  as 
1791,  to  her  brother,  Zachariah  Miles,  where- 
by she  conveyed  to  him  all  her  interest  in  the 
farm;  which  deed  was  alleged  to  be  lost  or  de- 
stroyed. Zachariah  Miles  had  previously  ob- 
tained a  conveyance  of  the  farm  from  all  his 
brothers  and  sisters,  except  the  lessor  of  the 
plaintiff,  and  subsequently  conveyed  the  same 
to  one  Zeno  Carpenter,  under  title  derived 
from  whom,  the  defendant  held.  After  giving 
proof  of  an  unsuccessful  search  for  the  deed 
among  the  papers  of  the  releasee,  the  defendant 
proved  the  testimony  given  by  a  witness  now 
*dead,  on  the  trial  of  an  action  of  [*252 
ejectment,  brought  by  the  present  lessor  of  the 
plaintiff  against  one  Lewis  Barrett,  for  the  re- 
covery of  another  portion  of  the  same  farm 
whereof  her  father  died  seised.  This  testimony 
fully  established  the  existence  of  such  deed. 
The  evidence  of  the  testimony  of  the  deceased 
witness  was  admitted  by  the  judge,  although 
objected  to  by  the  plaintiff.  Other  evidence  of 
the  existence  of  the  deed  was  given,  which  was 
held  sufficient  by  the  court,  independent  of  the 
proof  of  the  testimony  of  the  deceased  witness, 
to  sustain  the  verdict  which  was  found  for  the 
defendant.  The  case  is  reported  only  in  refer- 
ence to  the  question  of  the  admissibility  of  the 
evidence  respecting  the  testimony  of  the  de- 
ceased witness.  A  motion  was  made  to  set 
aside  the  verdict  by 

Mr.  J.  R.  Van  Duzer,  for  the  plaintiff  ; 
which  was  opposed  by 

Mr.  C.  H.  Ruggles,  for  the  defendant. 

The  opinion  of  the  court  on  the  question  as 
to  the  admissibility  of  this  evidence  was  as  fol- 
lows: 

By  the  Court,  Savage,  Ck.  J.  What  a  de- 
ceased witness  has  sworn  at  a  former  trial  be- 
tween the  same  parties,  in  relation  to  the  same 
issue,  is  proper  evidence.  Under  the  term 
"  parties"  are  comprehended  all  persons  stand 
ing  in  relation  of  privies  in  blood,  privies  in 
estate  or  privies  in  law;  15  Johns.,  544;  but 
Barrett,  in  the  suit  against  whom  the  testimony 
was  given,  was  neither.  He  held,  indeed,  un- 
der thesame  title,  that  is,  he  derived  title  from 
Amos  Miles  through  the  deeds  from  his  heirs 
to  Zachariah  Miles,  and  the  conveyance  from 
the  latter  to  Zeno  Carpenter,  but  his  lot  and 
the  premises  of  the  defendants  are  separate 
parcels  of  what  was  once  the  same  farm.  Bar- 
rett and  the  defendant  do  not  hold  different  es- 
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tales  in  the  same  premises  ;  neither  holds  as 
remainder-man  or  reversioner  to  the  other. 
There  is,  therefore,  no  privity  of  estate  be- 
tween them,  and  there  is  nothing  in  the  case  to 
show  either  privity  in  blood  or  privity  in  law. 
In  my  opinion,  therefore,  the  evidence  of  the 
testimony  of  the  deceased  witness,  in  the  cause 
against  Barrett,  was  not  admissible,  and  ought 
not  to  have  been  received. 
Cited  in— 112  Mass.,  268. 


253*]     *FARRELL  «.  WARREN. 

Justice  of  Peace— Right  erf,  to  Order  an  Arrest 
Without  Issuing  Warrant — Statute. 

A  justice  of  the  peace,  &c.,  under  the  Act  of  1824, 
in  amendment  of  the  "Act  for  Suppressing  Immo- 
rality," has  a  right,  upon  his  own  personal  view  of 
offenses  committed  against  that  Act,  to  order  an 
offender  into  the  custody  of  a  constable  for  safe- 
keeping (without  issuing  a  warrant)  until  the  of- 
fender can  be  tried. 

Citations- 2  R.  L.,  193;  Act,  Nov.  25, 1824. 

fPHIS  was  an  action  for  false  imprisonment, 
-L  tried  at  the  Onondaga  Circuit,  before  the 
Hon.  Enos  T.  Throop,  then  one  of  the  Circuit 
Judges. 

*  The  plaintiff  was  ordered  into  the  custody 
of  a  constable  by  the  direction  of  the  defend- 
ant, a  justice  of  the  peace,  for  keeping  a  huck- 
ster shop  within  three  quarters  of  a  mile  of  the 
camp  ground,  where  a  Methodist  religious  so- 
ciety were  assembled  for  public  worship,  (a) 
25i*]  He  was  conducted  to  the  *camp,  and 
put  under  the  preacher's  stand,  where  he  was 
kept  guarded.  After  hearing  testimony,  the 
justice  imposed  a  fine  upon  him  of  $20  ;  he 
gave  bail  for  the  payment  of  it,  and  was  dis- 
charged. He  was  arrested  at  nine  in  the  even- 
ing, and  discharged  about  half  an  hour  before 
midnight. 

It  appeared  that  the  plaintiff  kept  a  huck- 
ster shop  in  a  wood-house,  where  he  sold  her- 
ring, crackers  (Anglice,  hard  biscuits),  beer 
and  cider.  A  witness  testified  that  he  was  at 
the  minister's  stand  when  it  was  said,  "  go 
down  to  the  road  and  see  what  is  going  on  ;" 
whereupon  the  witness,  who  acted  as  public 
prosecutor,  the  defendant,  who  was  a  justice 
of  the  peace,  a  constable,  and  another  person, 

(a)  By  the  4th  section  of  the  Act  for  Suppressing  I 
Immorality,  2  R.  L.,  194,  passed  Mar.  5, 1813,  it  is  en-  | 
acted  "  that  if  any  person  or  persons  whatsoever,  i 
either  on  the  first  day  of  the  week  called  Sunday, 
or  on  any  other  day  or  time,  shall  willfully  and  of 
purpose  disquiet,  interrupt  or  disturb  any  assembly 
of  people  met  for  religious  worship,  by  making  a 
noise,  or  by  rude  and  indecent  behavior,  or  profane 
discourse,  either  within  their  place  of  worship  or 
out  of  it.  so  near  as  to  disturb  the  order  and  solem- 
nity of  the  meeting,  or  exhibit  any  shows  or  plays, 
or  promote  or  aid  any  horse-racing  or  gaming  of  j 
any  description,  or  expose  to  sale  any  ardent  or  dis- 
tilled liquors  whatever,  or  keep  or  open  any  huck- 
ster shop  upon  any  part  of  any  highway  within 
the  distance  of  one  mile  from  tfie  place  wnere  any 
such  religious  society  shall  be  actually  assembled 
for  public  worship,  or  shall,  &c.,"  and  be  thereof 
legally  convicted,  he  or  they  shall,  for  every  offense, 
forfeit  for  the  use  of  the  poor  $25 :  and  if  the  fine 
is  not  immediately  paid,  or  security  given  for  the 
payment  thereof  within  20  days,  the  person  con- 
victed may  be  committed  to  the  common  Jail  for  a 
term  not  exceeding  30  days.  The  statute  then  pro- 
ceeds as  follows:  "And  that  all  judges,  mayors, 
recorders,  aldermen  and  justices  of  the  peace,  upon 
the  view  of  any  person  or  persons  offending  as 
aforesaid,  are  hereby  authorized  to  order  the  said 
offender  or  offenders  into  the  custody  of  any  officer 
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proceeded  to  the  plaintiff's  shop,  and  remained 
there  ten  or  fifteen  minutes,  during  which  time 
the  plaintiff  sold  cakes,  beer  and  cider  to  a 
number  of  persons.  The  defendant  then  ad- 
dressed the  plaintiff  :  "I  am  sorry,  Mr.  War- 
ren, to  be  under  the  necessity  of  apprehend- 
ing you  for  breach  of  the  law,"  and  ordered 
him  into  the  custody  of  the  constable,  without 
issuing  any  warrant.  They  then  proceeded 
together  to  the  camp  ground,  where  the  de- 
fendant reported  "that  he  had  brought  in  a 
huckster,"  and  the  subsequent  proceedings  of 
imposing  a  fine,  &c.,  were  had.  A  record  of 
conviction,  drawn  up  by  the  defendant,  was 
produced,  setting  forth  that  Sep.  1,  1827,  the 
plaintiff  was  convicted  before  the  defendant, 
a  justice  of  the  peace  of  the  County  of  Onon- 
daga, of  having  on  that  day  kept  or  opened  a 
huckster's  shop  on  certain  lands  in  the  Town 
of  Pompey,  in  the  said  county,  within  the  dis- 
tance of  two  miles  from  a  place  where  a  relig- 
ious society  in  the  town  aforesaid  was  actually 
assembled  for  public  worship. 

The  presiding  judge  charged  the  jury,  that 
the  Act  to  Suppress  Immorality  authorized  the 
defendant  to  proceed  to  a  summary  conviction 
of  the  plaintiff,  but  that  the  offense  whereof 
the  plaintiff  was  convicted  was  not  embraced 
by  that  *statute,  not  being  committed  [*255 
in  a  highway  ;  that  the  amendment  to  the  Act 
embraced  the  case,  but  although  it  warranted 
a  summary  conviction,  yet  it  did  not,  in  ex- 
press terms,  give  the  power  to  a  justice  to  ar- 
rest or  commit  an  offender  to  a  constable  for 
trial  on  his  view  of  the  offense ;  that  penal 
statutes  are  to  be  construed  strictly,  and  that 
the  liberty  of  a  citizen  is  not  to  be  taken  away 
or  restrained  by  implication  ;  therefore,  wheth- 
er the  defendant  made  the  arrest  himself  or 
ordered  the  plaintiff  into  the  custody  of  the 
constable  on  his  own  view  of  the  offense,  with- 
out process,  if  the  plaintiff  was  restrained  in 
his  liberty  and  conducted  to  the  camp  as  a 
prisoner  by  the  act  or  order  of  the  defendant, 
it  was  an  unjustifiable  trespass,  for  which  the 
plaintiff  was  entitled  to  recover.  He  thereupon 
left  the  question  of  fact  to  the  jury,  whether 
the  plaintiff  was  so  restrained  of  his  liberty,  and 
if  they  found  that  he  was  so  restrained, charged 
them  to  find  for  the  plaintiff.  The  defendant 

hereinafter  named,  or  any  official  member  of  the 
church  or  society  so  as  aforesaid  assembled,  for 
safe  keeping,  until  he  shall  be  let  to  bail,  or  a  trial 
for  such  offense  can  be  had  according  to  law."  By 
the  next  clause  it  is  made  the  duty  of  all  sheriffs, 
constables,  &c.,  w  ho  shall  or  may  be  present  at  the 
public  worship  of  any  religious  society  interrupted 
or  disturbed  in  manner  aforesaid,  to  apprehend  any 
and  every  such  person,  &c. 

In  1824,  Stats-,  Vol.  VI.,  374  c,  an  Act  to  Amend 
the  Act  for  Suppressing  Immorality  was  passed, 
which,  after  enumerating1  the  same  offenses  speci- 
fied in  the  original  Act  proceeded  as  follows :  "  or 
keep  or  open  any  huckster  shop  upon  any  part  of 
any  highway,  or  upon  any  lands,  waters  or  streams 
within  the  distance  of  two  miles  from  the  place 
where  any  such  religious  society  shall  be  actually 
assembled  for  public  worship,  the  person  or  persons 
so  offending  shall  be  subject  to  the  same  penalties, 
and  to  be  sued  for,  recovered  and  applied  in  the 
same  manner  as  is  provided  in  the 4th  section  of  the 
Act  entitled  an  Act  for  Suppressing  Immorality." 
A  proviso  is  added  excepting  from  the  operation 
of  the  Act,  persons  licensed  before  the  appoint- 
ment of  such  meeting  to  keep  inns,  stores  and 
groceries,  who  sell  ardent  or  distilled  liquors  at  his 
or  their  house,  store,  or  other  building  where  they 
usually  reside  or  carry  on  business. 
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excepted  to  the  charge,  and  the  jury  found  for 
the  plaintiff  with  $140  damages.  A  motion 
was  now  made  to  set  aside  the  verdict. 

Mr.  F.  G.  Jewett,  for  defendant.  The  de- 
fendant being  a  justice  of  the  peace,  on  view 
of  the  violation  of  the  provisions  of  the  Act  of 
1824,had  the  same  authority  to  order  the  plaint- 
iff into  custody,  that  he  would  have  had  under 
the  Act  of  1813.  The  question  of  fact  which 
the  judge  submitted  to  the  jury,  was  not  dis- 
puted by  the  defendant.  The  defendant  re- 
lied upon  the  law  for  his  justification,  and  the 
question  which  should  have  been  submitted 
to  the  jury,  was  whether  the  defendant,  on 
view,  ordered  the  plaintiff  into  custody. 

The  justice  (the  defendant  in  this  cause)  pro- 
ceeded under  the  4th  section  of  the  Act  of 
1813.  On  view  of  a  violation  of  the  Act,  he 
ordered  the  plaintiff  into  custody,  and  being 
brought  before  him,  he  obtained  jurisdiction 
of  his  person,  and  the  record  of  conviction  is 
a  complete  protection.  The  Act  of  1824,  by 
declaring  that  offenders  "shall  be  subject  to 
the  same  penalties,  to  be  sued  for,  recovered 
and  applied  in  the  same  manner  as  is  provided 
in  the  4th  section  of  the  Act"  of  1813,  con- 
ferred the  same  powers  and  authorized  the 
same  mode  of  proceeding  designated  by  the  I 
latter  Act.' 

256*|  *Mr.  N.  P.  Randall,  for  plaintiff. 
The  naked  fact  of  keeping  a  huckster's  shop 
within  the  distance  of  two  miles  from  the 
place  of  a  religious  meeting,  without  intend- 
ing or  creating  any  disturbance,  is  not  within 
the  evil  intended  to  be  remedied,  nor  within 
the  meaning  of  the  Act.  The  latter  clause  of 
the  4th  section  of  the  Act  of  1813,  shows  the  in- 
tention of  the  Legislature,  which  was  to  pun- 
ish licentious  ana  disorderly  persons  who  in- 
terrupted or  disturbed  the  public  worship  of 
any  religious  society.  Unless  the  act  com- 
plained of  is  done  with  the  intention  to  inter- 
rupt or  disturb,  or  necessarily  must  have  that 
that  effect,  there  is  no  offense.  There  was  no 
noise  or  disturbance  ;  there  was  no  complaint 
made  to  the  justice,  but  he  left  the  place  of 
worship  to  seek  an  opportunity  to  exercise 
his  authority. 

The  act  being  highly  penal,  must  be  strictly 
construed.  The  shop  was  not  in  a  highway 
and,  therefore,  not  within  the  provisions  of  the 
Act  of  1813.  The  Act  of  1824  prohibits  such 
shop  to  be  kept  "  upon  any  part  of  any  high- 
way, or  upon  any  lands,  waters  or  streams." 
The  word  "  lands  "  must  be  understood  here 
in  its  common  or  vulgar  acceptation,  viz.: 
open  fields,  or  woods,  or  why  this  particular 
enumeration?  If  used  in  its  legal  acceptation, 
there  was  no  necessity  for  particularizing  high- 
ways, waters,  and  streams,  as  the  latter  would 
be  included  in  the  former.  A  statute  must  be 
so  construed  as  that  no  clause,  sentence  or 
word  shall  be  superfluous,  void  or  insignificant. 
1  Show.,  108.  The  intention  of  the  Legislature 
is  to  be  sought  after.  1  Bl.  Com.,  59,  60.  A 
thing  within  the  letter  is  not  within  the  statute, 
unless  it  be  within  the  intention  of  the  maker. 
Bac.  Abr.,  tit.  Construction  of  Statute,  1.  5. 
A  statute  should  be  so  construed,  that  no  man 
who  is  innocent  be  punished  or  damnified.  1 
Inst.,  360.  Allowing  the  Act  complained  of  to 
be  within  the  letter,  it  is  not  within  the  intent 
of  the  Legislature. 
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The  Act  of  1824  gives  no  authority  to  the 
magistrate  to  order  an  offender  into  custody  ; 
it  directs  the  penalties  to  be  sued  for,  recov- 
ered and  applied,  in  the  same  manner  as  is  di- 
rected by  the  Act  of  1813.  The  right  to  com- 
mit upon  view  is  not  given  in  terms,  nor  nec- 
essarily implied.  Where  a  statute  of  this  kind 
admits  of  two  constructions,  that  should  be 
*given  to  it,  which  is  consonant  to  the  [*257 
ordinary  modes  of  proceeding  and  which  se- 
cures the  trial  by  jury.  3  Ctu.,  259. 

By  the  Court,  Sutherland,  J.  The  only 
question  arising  upon  the  decision  of  the  judge 
before  whom  this  cause  was  tried,  and  upon 
his  charge  to  the  jury,  is,  whether  the  defend- 
ant, who  is  admitted  to  have  been  a  justice  of 
the  peace,  had  a  right,  upon  his  own  personal 
view  of  the  offense  committed  by  the  plaintiff, 
to  order  him  into  the  custody  of  a  constable  for 
safe  keeping,  without  issuing  a  warrant,  until 
he  could  be  tried.  I  am  clearly  of  opinion  that 
he  had  such  authority. 

It  is  conceded  that  the  4th  section  of  the  Act 
for  Suppressing  Immorality,  2  R.  L..  193,  au- 
thorizes an  arrest  in  that  manner.  The  terms 
are  express:  "  That  all  judges,  justices  of  the 
peace,  &c.,  upon  the  view  of  any  person  or  per- 
sons offending  as  aforesaid,  are  hereby  author- 
ized to  order  such  offender  or  offenders  into  the 
custody  of  any  omcer,&c., for  safe  keeping.until 
he  shall  be  let  to  bail,  or  a  trial  for  such  offense 
can  be  had  according  to  law."  The  offense  for 
which  the  plaintiff  was  arrested,  and  of  which 
he  was  convicted,  was  created  by  the  Act  of 
Nov.  25,  1824,  Stats.,  Vol.  VI.,  374  c,  which 
was  merely  amendatory  of  the  original  Act  of 
1813.  The  Act  of  1813  made  it  an  offense  to 
keep  a  huckster's  shop,  &c.,  upon  any  part  of 
any  highway  within  one  mile  from  the  place 
where  any  religious  society  might  be  assembled 
for  public  worship.  The  Act  of  1824  enacts, 
"That  if  any  person  or  persons,  &c.,  shall  keep 
or  open  any  huckster's  shop,  &c. ,  upon  any 
part  of  any  highway.or  upon  any  lands, waters 
or  streams  within  the  distance  of  two  miles 
from  the  place  where  such  religious  society 
shall  be  actually  assembled  for  public  worship, 
the  person  or  persons  so  offending  shall  be  sub- 
ject to  the  same  penalties,  and  to  be  sued  for, 
recovered  and  applied  in  the  same  manner  as 
is  provided  in  the  4th  section  of  the  Act  enti- 
tled An  Act  for  Suppressing  Immorality."  The 
Legislature  most  clearly  intended  to  authorize 
the  same  mode  of  proceeding  throughout  for 
the  punishment  of  offenders  against  this  Act, 
as  was  authorized  by  the  4th  section  of  the  Act 
of  1813.  It  purports  *to  be  an  amend  [*258 
atory  Act  merely  ;  it  enlarges  the  circumfer- 
ence in  which  the  keeping  of  huckster's  shops 
is  prohibited,  and  it  is  unreasonable  to  suppose 
that  the  Legislature,  at  the  same  time  that  they 
extended  the  principles  of  the  Act  of  1813,  in- 
tended to  restrict  the  means  of  punishment  or 
conviction  provided  by  that  Act.  Nothing  but 
the  most  explicit  and  unequivocal  language 
would  authorize  such  a  conclusion.  Persons 
offending  against  the  Act  of  1824  shall  be  sub- 
ject to  the  same  penalties,  and  to  be  sued  for, 
recovered  and  applied  in  the  same  manner  as 
is  provided  in  the  4th  section  of  the  Act  of 
1818.  One  means  of  recovering  the  penalties 
authorized  by  the  4th  section  of  the  Act  of 
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1813,  is  for  the  justice  of  the  peace,  upon  the 
view  of  any  person  offending,  &c. ,  to  order  him 
into  the  custody  of  an  officer  for  safe  keeping, 
until  he  shall  be  let  to  bail,  or  a  trial  for  such 
offense  shall  be  had  according  to  law.  That 
was  the  course  pursued  in  this  case,  and  I 
think  it  was  fully  authorized  by  the  Act. 

This  being  the  only  point  presented  by  the 
charge  of  the  judge,  to  which  the  defendant 
excepted,  it  was  unnecessary  to  express  any 
opinion  upon  the  merits  of  the  case. 

New  trial  granted. 

Cited  in-75  N.  Y.,  367  ;  8  W.  Dig.,  188. 


B.  AND  H.  E.  HAIGHT  v.  HOLLEY. 

Pleading — Pendency  of  Two  Suite,  for  Same 
Cause  of  Action — Abatement — Drawing  of 
Juries. 

Whatever  is  necessarily  understood,  intended 
and  implied  in  a  plea  is  traversable,  as  much  as 
if  it  were  expressly  alleged.  Thus,  where  to  a  plea 
of  two  suits  pending  for  the  same  cause  of  action, 
the  plaintiff  replied  that  at  the  time  of  the  com- 
mencement of  the  suit  in  which  the  plea  was  inter- 
posed there  was  not  another  suit  pending  for  the 
same  cause  of  action,  the  replication  was  held  to  be 
good. 

Where  an  issue  of  fact  on  a  plea  in  abatement  is 
found  against  the  defendant,  the  judgment  is  final, 
and  not  a  responded*  ouster. 

The  pendency  of  two  suits,  for  the  same  cause  of 
action,  cannot  be  pleaded  in  abatement  of  each 
other,  unless  commenced  at  the  same  time. 

In  an  action  of  debt  against  a  sheriff  for  an  es- 
cape, in  which  an  issue  of  fact  is  joined  on  a  plea  in 
abatement,  a  tarn  quam  clause  is  not  necessary  to  au- 
thorize the  assessment  of  damages. 

Under  our  present  mode  of  drawing  and  sum- 
moning juries,  no  defects  in  the  uenire.or  irregular- 
ity in  the  issuing  or  return  of  it,  will  affect  the 
judgment  or  the  proceedings  at  the  trial. 

Citations- 6  Cow.,  48 ;  1  Wend.,  115 ;  11  East,  406 ;  1 
Ixl.  Kaym.,  39. 

THIS  was  an  action  of  debt  against  a  sheriff 
for  the  escape  of  a  defendant  in  execution, 
tried  at  the  Columbia  Circuit,  in  Apr.,  1828, 
before  the  Hon.  William  A.  Duer,  one  of  the 
Circuit  Js. 

259*]  *The  declaration  set  forth  a  judg- 
ment in  favor  of  the  plaintiffs  against  William 
Badgley  for  $1,184.40,  the  issuing  of  a  ca.  sa., 
the  arrest  of  the  defendant  in  the  execution, 
and  his  escape  Sep.  7,  1827.  The  defendant 
pleaded  in  abatement  that  Sep.  7,  1827,  the 
plaintiffs  sued  out  a  capias  against  the  defend- 
ant, tested  Aug.  18,  1827,  returnable  on  the 
third  Monday  of  Oct.  then  next,  the  ac  etiam 
in  which  was  to  answer  the  plaintiffs  in  debt 
for  the  escape  of  William  Badgley  ;  and  that 
on  the  tenth  day  of  Sep. ,  they  sued  out  an- 
other capias  precisely  like  the  first ;  that  the 
causes  of  action  mentioned  in  the  first  and  sec- 
ond writs  are  the  same  as  those  declared  on  ; 
and  that  both  suits  are  now  pending,  where- 
fore he  prayed  judgment  of  the  declaration, 
<fec.  The  plaintiffs  replied,  that  at  the  time  of 
the  commencement  of  this  suit,  there  was  not 
another  suit  pending  in  favor  of  the  plaintiffs 
against  the  defendant  for  the  cause  of  action 
set  forth  in  the  declaration,  concluding  to  the 
country,  and  praying  judgment. 

On  the  trial  the  defendant  produced  certified 
copies  of  the  two  writs  of  capias  set  forth  in 
his  plea;  one  of  which  had  an  indorsement  on 
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it  purporting  that  the  defendant  was  arrested 
on  the  seventh  day  of  Sep.,  1827;  the  other  had 
an  indorsement  on  it  that  it  was  received  by 
the  coroner  on  the  tenth  day  of  the  same  month ; 
and  both  appeared  to  have  been  filed  in  the 
clerk's  office  Oct.  18,  1827.  On  this  evidence 
the  defendant  rested. 

On  the  part  of  the  plaintiffs,  it  was  proved 
that  two  writs  were  issued  ;  one  on  the  sixth, 
and  the  other  on  the  tenth  day  of  Sep.,  1827, 
for  two  several  escapes  from  imprisonment  on 
the  same  execution,  and  that  the  declaration  in 
this  cause  was  for  the  escape  for  which  the 
first  writ  was  issued.  That  after  the  declara- 
tion was  served,  the  plaintiffs' attorneys,  at  the 
request  of  the  defendant's  attorney,  informed 
him  in  writing  that  they  had  declared  in  the 
first  suit  for  the  first  escape.  This  evidence 
was  received  by  the  judge,  although  objected 
to  by  the  defendant's  counsel.  The  jury,  un- 
der the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiffs. 

*The  plaintiffs'  counsel  then  prayed  [*26O 
that  the  damages  might  be  assessed  by  the  jury, 
to  which  the  counsel  for  the  defendant  object- 
ed, because  a  venire  had  not  been  issued  for 
the  assessment  of  damages,  and  because  that 
which  had  been  issued  had  not  been  delivered 
to  the  coroner  until  the  first  day  of  the  circuit. 
The  venire  was  a  common  venire  facias  without 
a  tarn  quam  clause.  The  judge  overruled  the 
objection.  The  defendant  then  offered  to  prove 
that  the  escape  of  Badgley  was  by  the  procure- 
ment of  the  plaintiffs.  This  evidence  the  judge 
refused  to  receive  ;  whereupon  the  plaintiffs 
produced  the  record  of  judgment  in  the  orig- 
inal cause,  and  proved  the  payment  to  the  de- 
fendant of  $19.69,  his  fees  on  the  ca.  sa.  The 
jury  found  for  the  plaintiffs  for  $1,184.40  debt, 
and  assessed  the  damages  at  $19.69,  subject  to 
the  opinion  of  this  court. 

Mr.  Morris,  for  plaintiffs.  The  parol  evi- 
dence given  by  the  plaintiffs  and  received  by 
the  judge  was  in  support  of  the  replication  and, 
therefore  proper.  A  tarn  quam  clause  was  un- 
necessary in  a  case  like  this.  6  Cow.,  48.  Since 
the  change  in  the  mode  of  designating  and 
summoning  petit  jurors,  there  is  no  longer  a 
necessity  for  the  tenire  being  delivered  a  cer- 
tain number  of  days  previous  to  the  circuit. 
Had  it  been  in  fact  delivered  to  the  coroner  in 
this  case,  he  had  not  the  power  to  summon  or 
return  a  jury  different  from  that  drawn  for  the 
circuit.  If  defective,  it  may  be  amended  after 
verdict.  4  Cow.,  550.  In  7  Cow.,  509,  the 
court  say,  that  under  the  change  effected  re 
lative  to  the  summoning  of  jurors,  a  venire  ap- 
pears to  be  useless;  and  in  1  Wend.,  115,  it  is 
said  to  be  a  mere  form,  and  that  the  omission 
to  issue  it  is  cured  by  the  Statute  of  Jeo fails. 
A  writ  of  inquiry  was  not  necessary,  nor  is  the 
defendant  entitled  to  judgment  of  respondeas 
ouster.  6  Cow.,  48;  1  East,  544;  2  Wils..  367; 
Bac.  Abr.,  tit.  Abatement,  O.  P. 

^fr.  D.  B.  Tallmadge,  for  defendant.  The 
plea  is  good.  Bac.  Abr.,  tit.  Abatement,  m, 
24,  I.,  14  b.  The  replication  is  bad;  it  does  not 
traverse  a  single  fact  alleged  in  the  plea.  The 
plea  is  proved,  and  the  replication  is  proved, 
and  the  consequence  is,  that  there  has  been  a 
mistrial.  The  plaintiff  *could  not  en-  [*2G1 
large  the  subject  of  pleading.  Stephen,  Plead- 
ing, 259,  279. 

WEND.  3. 


1829 


BLEECKER  v.  BALLOU. 


261 


The  plaintiffs  were  not  at  liberty  to  show  that 
there  were  two  escapes;  but  having  established 
the  fact,  they  showed  that  this  suit  could  not 
be  maintained,  allowingit  to  have  been  brought 
for  the  first  escape.  The  second  suit  for  an 
escape  from  imprisonment  on  the  same  execu- 
tion was  an  election  to  consider  the  defendant 
in  execution  in  custody,  and  a  waiver  of  the 
first  escape. 

If  the  plaintiffs  are  entitled  to  judgment,  all 
they  can  ask  is  a  resportdeas  ouster.  Had  the 
plaintiffs  demurred,  #nd  had  the  demurrer  been 
decided  for  them,  such  would  have  been  the 
judgment.  The  plaintiffs  going  to  trial  on  a 
question  of  fact  confers  no  rights  upon  them, 
nor  deprives  the  defendant  of  any  he  possessed. 
A  party  cannot,  by  his  course  of  pleading,  de- 
prive his  adversary  of  his  legal  rights.  The 
only  replication  which  could  properly  be  inter- 
posed was  that  of  nultiel  record.  Having  chosen, 
instead  of  demurring  to  plead  over,  the  plaint- 
iffs were  in  fault  and,  therefore,  there  should 
be  judgment  of  respondeas  ouster.  Even  after 
plea  puis  darrein,  such  judgment  may  be  rend- 
ered. 11  Mass.,  124;  18  Johns..  137.  A  plea 
in  abatement  does  not  confess  the  facts  like  a 
plea  in  bar,  which  confesses  and  avoids.  Ste- 
phen, 71.  The  defendant  hopes  for  judgment 
in  his  favor,  at  all  events  for  judgment  of  res- 
gondeas  ouster. 

Mr.  C.  Bushnell,  in  reply.  The  informa- 
tion given  in  writing  as  to  the  cause  of  action 
declared  on,  was  equivalent  to  a  bill  of  particu- 
lars. The  plaintiffs  would  have  been  held  to 
it  on  the  trial.  The  evidence  in  relation  to  it 
was,  therefore,  admissible. 

It  has  been  held  that  the  commencement  of 
a  suit  is  a  waiver  of  the  right  to  elect  to  con- 
sider a  party  in  custody;  but  it  has  never  been 
decided  that  the  commencement  of  a  subsequent 
suit  is  a  waiver  of  a  former  suit.  A  subsequent 
suit  does  not  abate  a  former  suit.  1  Wh.,  217; 
1  Chit.,  443;  2/d.,467. 

2O  2*]  *The  plaintiffs  had  a  right  to  consider 
the  defendant's  plea  as  a  plea  of  a  prior  suit 
pending,  to  take  issue  upon  its  substance,  and 
.give  legal  effect  to  it;  for  it  is  a  rule  of  plead- 
ing, that  whatever  is  necessarily  understood, 
intended  and  implied,  is  traversable  as  much 
as  if  it  were  expressly  alleged.  1  Chit.,  586;  2 
Saund.,  10,  n.  14;  11  East,  406;  1  Ld.  Raym., 
89.  If  the  defendant  did  not  approve  of  this 
course,  he  might  have  demurred.  According 
to  this  construction  of  the  plea,  had  the  issue 
been  found  for  the  defendant,  the  plaintiffs 
would  have  been  entitled  to  judgment  non  ob- 
siante  veredicto. 

By  the  Court,  Marcy,  /.  The  Statute  Regu- 
lating the  Drawing  and  Summoning  Juries  has 
made  the  jury  process  almost  a  matter  of  mere 
form;  and  in  civil  cases  no  defects  in  the  venire, 
or  irregularity  in  the  issuing  or  return  of  it, 
will  be  now  permitted  to  affect  a  judgment,  or 
the  proceedings  at  the  trial.  Even  if  the  an- 
cient strictness  were  adhered  to,  I  do  not  con- 
sider the  objection  that  the  venire  did  not  con- 
tain a  tarn  quam  clause,  well  founded.  The 
case  did  not  require  such  venire.  6  Cow. ,  48  ; 
1  Wend.,  115.  The  plea  was  defective  and, 
strictly  construed,  did  not  interpose  any  matter 
of  defense.  The  pendency  of  two  suits  for  the 
same  cause  of  action,  cannot  be  pleaded  in 
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abatement  of  each  other,  unless  they  were  com- 
menced at  the  same  time.  Where  two  suits  are 
commenced  for  the  same  cause  of  action  at  dif- 
ferent times,  the  pendency  of  the  former  may 
be  pleaded  in  abatement  of  the  latter.  The 
plaintiffs  chose  to  consider  the  plea  as  tender- 
ing an  issue  of  a  former  suit  pending,  and  the 
replication  puts  that  fact  in  issue. 

The  defendant  contends  that  judgment  can- 
not be  rightfully  entered  against  him,  because 
he  sustained  at  the  trial  the  truth  of  his  plea. 
He  proved  that  two  suits  were  pending  against 
him  by  the  plaintiffs  for  the  escape  of  Badgely, 
but  he  did  not  show  that  they  were  for  the  same 
escape;  and  the  plaintiffs  showed  that  the  sec- 
ond suit  was  commenced  after  the  escape  for 
which  the  first  was  brought.  It  is  not  strictly 
true,  therefore,  that  the  defendant  fully  estab- 
lished every  allegation  and  fact  stated  in  his 
plea.  The  plaintiffs  insist  that  *they  [*2fS.'i 
had  a  right  to  consider  the  plea  good,  and  to 
imply  and  traverse  what  would  make  it  so,  to 
wit,  the  pendency  of  a  former  suit.  The  cases 
in  11  East,  406,  and  1  Ld.  Raym.,  39,  seem  to 
warrant  this  position.  In  the  case  reported  by 
Ld.  Raymond,  the  action  was  for  the  escape  of 
a  prisoner,  and  the  plea  was  a  recaption,  which 
was,  undoubtedly,  bad  without  alleging  a  de- 
tention. The  plaintiff  put  in  issue  the  recap- 
tion and  a  detention.  The  defendant  demurred 
to  the  replication,  because  the  plaintiff  had  in- 
cluded in  his  traverse  matter  not  alleged  in  the 
plea.  The  plaintiff  had  judgment  upon  this 
demurrer.  This  decision,  as  Ld.  Ellenborough 
says,  in  remarking  on  that  case,  "  must  have 
proceeded  upon  the  ground  that  the  detention 
of  the  prisoner  was  virtually  implied  in  the 
plea,  and  the  plaintiff  might  therefore  include 
it  in  his  traverse." 

It  was  urged,  on  the  argument,  that  if  there 
was  a  judgment  against  the  defendant.it  should 
be  a  respondeas  ouster.  The  rule  is,  when  the 
judgment  is  on  demurrer*  it  is  a  responded* 
ouster,  but  where  the  issue  of  fact  on  a  plea  in 
abatement  is  found  against  the  defendant,  the 
judgment  is  final.  The  issue  here  having  been 
found  for  the  plaintiffs,  judgment  must  be  final. 

Judgment  final  for  plaintiffs. 

Cited  in— 10  Wend.,  424;  19  Wend..  627:  15  N.  Y., 
429 ;  83  N.  Y..  23 ;  31  Barb.,  537 :  57  How.  Pr.,  390  ;  I 
Black,  61 ;  102  U.  S.,  418 ;  43  Am.  Rep.,  544  (59  Md., 
123). 


BLEECKER  v.  BALLOU. 

Lease  for  21  Year*  with  Covenant  to  Pay  AU 
Taxes,  &c. — Assessment  for  Paving  Street,  In- 
cluded. 

Where  a  tenant  took  a  lease  of  a  village  lot  for  31 
years,  and  covenanted  to  pay  all  taxes,  charges  and 
impositions  which  should  be  imposed  upon  the  de- 
mised premises ;  and  during  the  term,  tne  premise* 
were  subjected  to  an  assessment  for  pitching  and 
paving  a  street,  under  an  Act  incorporating  the 
village  and  authorizing  such  assessment,  passed 
subsequent  to  the  date  of  the  demise ;  it  was  held, 
that  by  the  terms  of  the  covenant,  the  tenant  was 
liable  to  pay  the  assessment,  although  the  expendi- 
ture was  fora  permanent  benefit,  extending  beyond 
the  term. 

Citations— 10  Johns..  97 ;  11  Johns.,  77 :  Carth.,  136 ; 
2  Lev.,  68:  1  Ld.  Raym..  317. 

DEMURRER  to  declaration. ^The  plaintiff 
declared  in  covenant,  for  that  he,  together 
with  several  other  persons,  NOT.  10, 1806,  exe- 
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cuted  an  indenture  of  lease  to  the  defendant  of 
a  lot  in  the  Village  of  Utica,  for  a  term  com- 
mencing in  July,  1808,  and  ending  in  Jan., 
1829,  reserving  an  annual  rent;  that  by  the  in- 
denture of  lease,  the  defendant  covenanted,  at 
his  own  proper  costs  and  charges,  to  bear,  pay 
and  discharge  all  taxes,  charges  and  imposi- 
264*]  tions,  which  *should  be  taxed,  charged, 
imposed  or  assessed  upon  the  demised  prem- 
ises, or  any  part  thereof;  that  in  1809  the  in- 
terest of  his  co-lessors  vested  in  the  plaintiff  ; 
that  July  1,  1825,  the  board  of  trustees  of  the 
Village  of  Utica,  by  virtue  and  in  pursuance 
of  the  Act  of  the  Legislature  incorporating  the 
village,  passed  Apr.  7,  1817,  ordered  and  di- 
rected a  street  in  the  village,  on  which  the  de- 
mised premises  are  situate,  to  be  pitched  and 
paved;  that  they  caused  an  assessment  of  the 
expense  to  be  made  on  the  owners,  occupants 
and  others  interested  in  all  the  houses  and  lots 
intended  to  be  benefited  by  the  improvement, 
in  proportion  to  the  advantages  which  each 
were  deemed  to  acquire;  and  the  sum  of  $40.50 
was  assessed  on  the  demised  premises  to  the 
plaintiff,  as  the  owner  thereof,  which  remain- 
ing unpaid,  the  right  and  title  of  the  plaintiff 
to  the  demised  premises  was  sold  Apr.  11,  1826, 
for  the  term  of  one  year  and  nine  months,  be- 
ing the  lowest  term  of  time  offered  at  which 
the  premises  would  be  taken  for  paying  the 
said  assessment.  The  plaintiff  averred  notice 
to  the  defendant,  a  requirement  to  pay  the  as- 
sessment, and  the  defendant's  refusal;  and  so 
he  alleged  the  defendant  had  broken  his  cove- 
nant, &c.  The  defendant  demurred,  and  the 
plaintiff  joined. 

Mr.  T.  E.  Clark,  for  defendant.  The 
covenant  of  the  defendant  does  not  embrace  an 
assessment  for  paving  streets.  Taxes  are  bur- 
dens, charges  or  impositions  for  the  benefit  of 
the  public.  11  Johns.,  77.  Taxes,  charges  and 
impositions  mean  the  land  tax,  or  taxes  ejuzdem 
generi*.  3  T.  R,  461.  A  covenant  to  pay  all 
taxes,  duties,  assessments  and  impositions  does 
not  embrace  the  repair  of  a  party-wall.  8  T. 
R.,602;  ZU.,  458;  Woodf.,  258,  259.  Ex- 
traordinary repairs,  which  tend  to  the  benefit 
of  the  inheritance,  a  lessor,  reversioner  or  re 
mainder-man  may  be  assessed  to  pay.  6  Com. 
Dig.,  tit.  Sewers,  E,  5.  Every  person  ought 
to  be  charged  in  proportion  to  his  profit.  Id. 

The  law  authorizing  the  assessment  was  not 
in  force  at  the  time  the  indenture  was  executed, 
nor  until  ten  years  afterwards  :  this  assessment 
cannot,  therefore,  be  presumed  to  have  been 
in  the  contemplation  of  the  parties,  and  for 
that  reason  cannot  be  considered  as  compre- 
265*1  hended  in  the  covenant.  *Salk.,  198  ; 
8.  C.,  Ld.  Raym.,  318;  Carth.,  438;  12  Mod., 
169,  170 ;  2  Lev.,  68.  This  case  is  distinguish- 
able from  10  Johns.,  96,  and  11  Id.,  443.  In 
those  cases,  the  tenants  were  assessed  ;  here, 
the  assessment  was  imposed  on  the  landlord, 
according  to  the  advantage  derived  by  him.  In 
those  cases,  the  law  authorizing  the  assessment 
was  in  force  at  the  execution  of  the  leases, 
which  circumstance  is  particularly  alluded  to 
by  the  court,  as  authorizing  the  presumption 
that  the  assessment  must  have  been  in  the  con- 
templation of  the  parties  ;  here,  the  law  under 
which  the  assessment  was  had  did  not  exist 
until  long  after  the  demise,  and  the  situation 
of  the  property  in  1806  was  such  that  it  could 
360 


not  have  entered  into  the  contemplation  of  the- 
parties  that  by  possibility  it  could  be  subjected 
to  charges  of  the  nature  which  have  produced 
this  suit. 

Mr.  C.A.Mann,  for  plaintiff.  The  demand 
in  this  case  falls  within  the  plain  sense  and 
terms  of  the  covenant,  and  the  defendant  \&. 
therefore  liable.  In  Giles  v.  Hooper,  Carth.. 
135,  where  the  question  arose  on  a  lease  for 
years,  rendering  rent,  free  and  clear  from  all 
manner  of  taxes,  charges  and  impositions  what- 
ever (the  very  language  of  the  covenant  here), 
it  was  ruled  that  there  should  be  no  deduction- 
for  a  land  tax  imposed  by  statute  subsequent 
to  the  lease,  for  the  covenant  extended  to  every 
old  and  new  charge  whatsoever.  So,  also,  the 
rule  is  laid  down  in  Woodf.,  254,  and  Bac. 
Abr.,  tit.  Covenant,  F.  In  cases  similar  in 
principle  and  circumstances  to  the  one  now 
under  consideration,  this  court  have  held  the- 
tenant  bound.  10  Johns.,  96,  and  11  Id.,  443. 
It  is  impossible  to  draw  a  line  of  distinction  as- 
to  what  charges  and  impositions  the  tenant 
shall,  and  what  he  shall  not  be  liable  to  pay. 
Having  bound  himself  to  pay  all  taxes,  charges- 
and  impositions,  he  cannot  complain  that  he  is 
required  to  fulfill  his  covenant.  The  court 
cannot  look  into  equitable  considerations.  Was 
it  allowable,  it  might  be  readily  shown  that 
the  enhanced  value  of  the  demised  premise* 
was  more  than  an  equivalent  for  the  charges 
imposed,  considering  the  lowness  of  the  rent 
reserved. 

*By  the  Court,  Savage,  Ch.  J.  Had  [*266> 
there  been  no  decisions  of  courts  upon  similar 
covenants,  I  should  think  it  clear  that  the  par- 
ties intended  precisely  what  the  language  of 
their  contract  imports  ;  that  the  lessee  ran  the- 
risk  of  all  taxes,  charges  and  impositions. 
These  are  not  words  without  meaning  ;  nor 
can  I  suppose  that  they  were  used  as  synony- 
mous. They  import  that  the  landlord  was  to- 
receive  his  rent,  and,  during  the  term,  was  to 
be  subject  to  no  expense  on  account  of  the- 
demised  premises.  Such  is  the  language  of 
this  court  in  the  case  of  New  York  v.  Oushman, 

10  Johns.,  97,  upon  a  similar  covenant.     By 
the  terms  of  the  covenant  in  that  case,  the  ten- 
ant bound  himself  to  pay  "  all  such  duties, 
taxes,  assessments,  impositions  and  payments, 
as  shall  during  the  term  hereby  demised  be  is- 
sued or  grow  due  and  payable  out  of  and  for 
the  said  demised  premises."    The  action  there 
was  for  an  assessment  on  the  lot  for  its  bene- 
fit, by  the  extension  of  Chamber  St. ;  and  the 
court  said  the  demand  falls  within  the  plain 
sense  and  language  of  the  covenant.     They 
enter  into  examination  of  some  of  the  English 
cases,  and  show,  upon  the  principles  acted  on> 
in  some  of  them,  that  the  assessment  was  bind- 
ing on  the  defendant. 

There  is  no  doubt  that  the  assessment  in- 
question  was  not  a  tax,  that  being  a  sum  im- 
posed, as  is  supposed,  for  some  public  object. 

11  Johns.,  77.     And  as  to  such,  it  is  said  that 
a  covenant  like  the  one  in  question  must  be  en- 
forced without  any  deduction  for  a  tax  im- 
posed by  statute  subsequent  to  the  lease,  Carth., 
135  ;  but  in  other  cases  it  is  said  that  a  cove- 
nant to  pay  taxes  extends  only  to  taxes  in  use 
when  the  lease  is  executed.    2  Lev.,  68.     In 
the  case  of  New  York  v.  Cuthman,  the  court 

WEND.  3. 


1829 


THOMAS  v.  ROBINSON. 


266 


say  that  the  assessment  was  made  by  virtue  of 
a  law  in  force  when  the  lease  was  made,  which 
it  was  presumed  was  in  the  contemplation  of 
the  parties.  But  in  Brewster  v.  Ketchin,  Ld. 
Raym.,  317,  a  covenant  to  pay  a  rent  charge 
without  deducting  for  any  taxes,  was  held  to 
extend  to  all  taxes  of  a  similar  nature,  and  for 
like  purposes  with  any  before  imposed  though 
not  then  subsisting.  If  this  principle  be  cor- 
rect, then,  charges  and  impositions  may  refer 
to  such  charges  and  impositions  as  are  known 
to  be  made  upon  other  property  similarly  sit- 
267*]  uated.  *The  premises  in  question 
were  leased  as  a  village  lot  and,  therefore,  the 
parties  may  have  anticipated  that  within  the 
term  granted  some  improvements  might  be- 
come necessary  and  proper,  which  would  re- 
quire charges  and  impositions.  If  the  cove- 
nant is  to  be  confined  to  such  charges  as  were 
imposed  when  the  lease  was  executed,  the  ten- 
ant was  not  liable  to  pay  the  U.  8.  tax  which 
was  subsequently  imposed  ;  and  for  the  same 
reason,  he  should  not  be  required  to  pay  any 
tax  growing  out  of  an  expenditure  under  any 
laws  of  the  village.  Such  a  construction  would 
not  meet  the  views  of  the  parties  when  they 
entered  into  the  contract.  At  that  time  no 
doubt  a  rent  was  agreed  on  proportionate  to 
the  then  value.  If  the  property  became  en- 
hanced in  value,  the  defendant  had  the  benefit 
of  the  increased  value.  And  if  the  improve- 
ment of  the  property  required  some  expendi- 
ture, there  is  no  hardship  in  such  expenditure 
being  made  by  the  tenant,  who  has  reaped  the 
advantage.  It  is  true  the  paving  is  a  perman- 
ent benefit  to  the  property,  and  extends  be- 
yond the  term  ;  and  although  that  may  bene- 
fit the  landlord,  yet  it  cannot  be  said  to  injure 
the  tenant.  The  terms  of  the  contract  seem  to 
me  to  be  clear  and  explicit,  and  upon  them  I 
place  my  opinion. 

The  plaintiff  is  entitled  to  judgment  on  tlie 
demurrer. 

Cited  in— 4  Hill,  83;  4  N.  Y.,  433;  67  N.  Y..  533:  84 
N.  Y.,  112;  6  Barb.,  223 ;  9  Barb.,  551 ;  1  Sand.,  109  ; 
6  Duer,  269 ;  1  E.  D.  S.,  287 ;  10  Leg.  Obs.,  92 ;  53  Wis., 
185;  6  Kan.,  282;  104  Mass.,  483;  112  Mass.,  189;  115 
Mass,,  188  ;  31  Cal..  678 ;  10  Am.  Rep.,  36  (36  Ind.,  339); 
17  Am.  Rep.,  157  (116  Mass.,  185). 


THOMAS  t>.  ROBINSON. 

Foreign  Judgment  of  Justice  of  Peace —  When 
Action  Lies  On. 

A  suit  cannot  be  maintained  here  on  a  Judsrment 
obtained  In  a  justice's  court  in  a  sister  State,  unless 
tbe  statute  organizing  such  court  be  shown ;  it',  on 
the  statute  being  proved,  it  appears  that  the  sub- 
ject-matter of  the  suit  was  within  the  jurisdiction 
of  the  court,  and  that  the  proceedings  were  had  in 
conformity  to  the  statute,  the  judgment  will  be 
entitled  to  full  faith  and  credit. 

Citations-1  Johns.  Cas.  20,  228;  3  Johns.,  429:  1 
Cai.,  191, 594,  n.  a ;  3  Cai.,  152 ;  8  Cow.,  311 ;  19  Johns., 
33,  39, 162 ;  15  Johns.,  140 ;  7  Cranch,  481 ;  4  Cow.,  292. 

NOTE.— Foreign  Judgments— How  far  conclusive. 

See  Hitchcock  v.  Aicken,  1  Cai.,  460,  note ;  Vanden- 
heuvel  v.  United  Ins.  Co.,  2  Johns.  Cas  ,  451,  note; 
Pawling  v.  Bird,  13  Johns.,  192,  note ;  Andrews  v. 
Herriott,  4  Cow.,  508,  note.  In  connection  with  the 
above  case  of  Thomas  v.  Robinson,  see  Cole  v.  Stone, 
Hill  &  D.,  360;  Mills  v.  Martin,  19  Johns..  34;  Ford  v. 
Babcock.  1  Den.,  158;  Van  Deusen  v.  Sweet,  51  N.  Y., 
378;  Sears  v.  Terry,  26  Conn.,  273;  Shufeldt  v.  Buck- 
ley, 45  111.,  233. 

WEND.  3. 


THIS  was  an  action  of  debt  tried  at  the  Che- 
nango  Circuit  in  July,  1827,  before  tbe 
Hon.  Samuel  Nelson,  one  of  the  Circuit  Jt. 

The  declaration  contained  a  count  in  debt 
on  a  judgment  rendered  by  a  justice  of  the 
peace  of  the  County  of  Susquehanna,  in  the 
State  of  Pa.,  Mar.  16,  1820,  for  the  sum  of 
$70. 09^,  and  also  the  common  money  counts. 
The  defendant  plead  nil  debet. 

*On  the  trial  of  the  cause  the  plaint-  [*268 
iff  offered  in  evidence  a  transcript  from  the 
docket  of  the  justice,  authenticated  by  a 
certificate  of  the  prothonotary  of  the  Court  of 
C.  P.  of  the  County  'of  Susquehanna,  in  the 
State  of  Pa.,  under  the  seal  of  the  court,  which 
being  objected  to  by  the  defendant,  was  re- 
jected by  the  judge.  The  justice  before  whom 
the  judgment  was  rendered  then  testified  that 
he  was  an  acting  justice  of  the  peace  at  the 
time  of  the  rendition  of  the  judgment,  and 
proved  the  rendering  of  the  same,  and  that  the 
judgment  remained  unsatisfied  on  his  docket. 
The  plaintiff  then  offered  to  prove  by  the  jus- 
tice that  he  had  jurisdiction  of  the  cause,  un- 
der a  statute  law  of  the  State  of  Pa.  ;  which 
evidence  was  objected  to,  but  received,  subject 
to  the  opinion  of  this  court  on  a  case  agreed  to 
be  made.  The  defendant  insisted  that  the 
proof  was  not  sufficient  to  entitle  the  plaintiff 
to  recover. 

Messrs.  Throop  and  Smith,  for  plaintiff. 

Messrs.  Vander  Lyn  and  Thorp,  for  de- 
fendant. 

By  the  Court,  Sutherland,  J.  This  being 
an  action  of  debt  upon  a  justice's  judgment 
rendered  in  the  State  of  Pa. ,  it  was  incumbent 
upon  the  plaintiff  to  show  that  the  magistrate 
had  jurisdiction  of  the  subject-matter  of  the 
suit  as  well  as  of  the  person  of  the  defendant. 
Courts  of  justices  of  the  peace  are  not  courts 
of  record.  They  do  not  proceed  according  to 
the  course  of  the  common  law.  1  Johns.  Cas., 
20 ;  3  Johns.,  429.  They  are  confined  strict- 
ly to  the  authority  given  them  by  statute,  and 
can  take  nothing  by  implication,  but  must 
show  their  authority  in  every  instance,  and 
must  comply  with  the  forms  prescribed  by  the 
statute  creating  them.  1  Johns.  Cas.,  228  ;  1 
Cai.,  191,  594,  n.  a;  8  Cai.,  152.  A  court  of 
general  jurisdiction  is  presumed  to  have  acted 
in  each  particular  case  by  competent  authori- 
ty, and  its  records  are  evidence  not  only  of  its 
acts  but  of  its  jurisdiction.  Wheeler  v.  Ray- 
mond, 8  Cow.,  311.  But  the  rule  is  different 
in  relation  to  inferior  courts  ;  their  jurisdic- 
tion must  always  be  shown.  Mills  v.  Martin* 
19  Johns.,  33,  and  cases  cited  ;  Borden  v. 
* Fitch,  15  Id.,  140;  19  Id.,  89;  An-  [*2O» 
drewsv.  Montgomery,  19  Id.,  162.  It  appeared 
affirmatively  in  this  case  that  justices'  courts 
in  the  State  of  Pa.  were  created  and  organized 
by  statute.  The  superior  courts  of  that  State 
would  take  judicial  notice  of  the  authority  and 
jurisdiction  conferred  by  statute  upon  these 
courts  ;  but  the  courts  of  another  State  have 
no  judicial  knowledge  of  the  statute  law  of 
Pa.  It  was  essential,  therefore,  in  order  to 
show  what  faith  and  credit  would  be  given  to 
the  judgment  of  these  courts  in  Pa.,  to  pro- 
duce and  prove  the  authority  under  which 
they  were  organized  and  proceeded;  this  could 
only  be  done  by  producing  and  proving  the 
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statute  by  which  they  were  created.  If  that 
showed  that  the  subject-matter  of  the  suit  was 
within  the  jurisdiction  of  a  justice's  court,  and 
the  proceedings  appeared  from  the  record  to 
have  been  in  conformity  with  the  directions 
of  the  statute,  then  it  would  be  entitled  here 
to  full  faith  and  credit.  Mills  v.  Duryee,  7Cr., 
481  ;  Andrews  v.  Montgomery,  19  Johns.,  162  ; 
JShumway  v.  Stillman,  4  Cow.,  292.  The  plaint- 
iff's evidence  was,  therefore,  defective  in  this 
respect,  and  it  is  unnecessary  to  notice  the 
other  points  in  the  case. 
New  trial  granted. 

Cited  in— 7  Wend..  436 ;  H.  &  D.,  361 ;  45  N.  Y.,  29 ; 
10  Barb.,  Ill :  14  How.  Pr.,  101 ;  37  How.  Pr.,  146 ;  12 
Abb.  Pr.,  140;  1  Abb.,  N.  S.,  313;  6  Abb.,  N.  S.,  217  ;  3 
Rob.,  722 ;  1  Sweeny,  46 ;  14  How.,  U.  8.,  145  ;  2  Kan., 
SI;  42  Am.  Dec.,  201  (13  Ohio,  209):  13  Am.  Rep.,  20 
<52  N.  H..  205). 


PELTIER  «.  SEWALL. 

Agreement  to  Furnish  Part  of  Cargo  on  Certain 
Conditions — Construction  of— Not  a  Partner- 
ship. 

Where  A  agreed  to  furnish  a  certain  number  of 
bales  of  cotton  towards  completing1  the  cargo  of  a 
vessel  bound  to  a  foreign  port,  principally  f reight- 
ed  by  B  on  B  paying  him  the  full  price  of  the  cot- 
ton ;  the  shipment,  however,  to  be  made  one  half 
on  account  of  A  and  the  remaining  half  on  account 
of  B  and  on  returns,  of  sales  coming  to  hand,  A  to 
receive  his  share  of  the  profits,  or  to  pay  his  share 
of  the  loss,  and  the  cotton  was  shipped  by  B  to  his 
consignees  abroad,  it  was  held  that  an  action  for 
money  paid  would  not  lie,  A  being  liable  only  in  an 
action  on  the  special  agreement  for  a  loss,  if  any 
sustained,  in  the  sale  of  the  cotton,  and  not  for  the 
total  amount  of  the  advance  on  his  account. 

Such  agreement  did  not  create  a  partnership,  the 
parties  were  tenants  in  common  in  the  article 
shipped. 

THIS  was  an  action  of  ossumpsit,  tried  at  the 
N.  Y.  Circuit  in  Mar.   1828,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Js. 

The  plaintiff  was  the  shipper  of  the  princi- 
pal part  of  a  cargo  embarked  on  board  a  ship 
27O*]  at  N.Y.for  Havre,  and  *some  addition- 
al freight  being  wanted  to  make  out  a  full  cargo, 
H.  D.  and  E.  B.  Sewall,  of  whom  the  defend- 
ant is  the  survivor,  were  applied  to  by  one 
Wood  the  ship's  husband,  in  May,  1825,  to 
make  a  shipment  by  the  vessel.  The  Messrs. 
Sewall  agreed  to  furnish  sixteen  Dales  of  cot- 
ton, one  half  on  their  own  account,  provided 
Wood  would  procure  an  advance  to  them  of 
31  cents  per  pound  on  the  cotton,  that  being 
its  price.  The  plaintiff  agreed  to  make  the  ad- 
vance, and  it  was  then  agreed  that  the  cotton 
should  be  shipped  to  Havre,  one  half  on  ac- 
count of  the  Messrs.  Sewall,  one  quarter  on 
account  of  Wood  as  representing  the  owners 
of  the  vessel,  and  the  remaining  fourth  on  ac- 
count of  the  plaintiff,  consigned  to  Peltier  & 
Brothers  there,  who  were  the  brothers  and 
correspondents  of  the  plaintiff,  and  when  the 
returns  were  received  from  France,  the  Messrs. 
Sewall  should  receive  their  share  of  the  prof- 
its or  pay  their  share  of  the  loss.  The  plaint- 


NOTE.— Partnership—  What  constitutes.  See  Post 
v.  Kimberley,  9  Johns.,  470,  note;  Wetmore  v.  Baker, 
9  Johns.,  307,  note;  Holmes  v.  United  Ins.  Co.,  2 
Johns. '  'us.,  329,  note. 
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iff  paid  the  Messrs.  Sewall  $1,762.66,  the  price 
of  the  cotton,  and  it  was  laden  on  board  the 
vessel.  In  the  invoice  it  was  stated  that  the 
cotton  was  shipped  by  the  plaintiff  for  account 
and  at  the  risk  of  the  parties  above  named. 

The  plaintiff  offered  to  prove  an  account  of 
sales  of  the  cotton  received  from  the  consign- 
ees, without  offering  to  prove  its  verity  ;  this 
was  objected  to,  and  the  account  was  rejected. 
The  plaintiff  then  said  he  would  allow  the  de- 
fendant a  credit  on  account  of  the  sales,  and 
would  claim  only  a  balance  of  $369.75  with 
interest,  and  rested.  The  defendant  moved 
for  a  nonsuit, because  the  action,  if  any,  should 
have  been  brought  on  the  special  agreement, 
and  that  the  plaintiff  could  not  recover  on  the 
count  for  money  paid  (the  declaration  contain- 
ing only  the  common  money  counts),  and  be- 
cause a  partnership  existing  between  the  par- 
ties an  action  at  law  could  not  be  sustained. 
The  judge  refused  the  motion,  and  being  of 
opinion  that  sufficient  evidence  had  been  given 
to  submit  the  cause  to  the  jury,  left  the  same 
to  them,  who  found  a  verdict  for  the  plaintiff 
for  $369.75.  The  defendant  excepted  to  the 
decision  of  the  judge.  A  motion  was  now 
made  to  set  aside  the  verdict. 

*Mr.  R.  Sedgwick,  for  defendant,  [*271 

Mr.  W.  Slosson,  for  plaintiff. 

By  the  Court,  Marcy,  J.  I  am  strongly  in- 
clined to  think  that  the  several  persons  con- 
cerned in  this  adventure,  as  respects  each  other 
at  least,  may  be  regarded  as  tenants  in  com- 
mon, and  the  objection  to  sustaining  the  action 
arising  from  a  supposed  partnership  is  not 
well  founded  ;  but  the  first  objection  appears 
to  me  insurmountable.  The  agreement  was 
special.  The  defendant  was  to  furnish  the 
cotton,  and  to  be  interested  to  the  amount  of 
one  half,  on  condition  that  the  plaintiff  would 
advance  the  price  for  the  whole,  and  when  the 
returns  of  sales  should  be  received  from  France, 
the  defendant  was  to  pay  his  share  of  the  loss, 
in  case  there  was  a  loss.  The  clear  intent  of  the 
parties  was,  that  the  plaintiff  was  to  receive  for 
his  advance  on  the  cotton  the  avails  of  it  in 
France,  and  the  defendant  was  to  be  called 
upon  to  pay  only  in  the  event  of  a  loss.  This 
is  evident  from  the  fact  that  the  consignees 
were  the  brothers  and  correspondents  of  the 
plaintiff,  and  the  invoice  stated  the  shipment 
to  be  made  by  the*  plaintiff  on  account  and  at 
the  risk  of  the  parties  concerned  in  the  ad- 
venture, and  that  he  did  actually  receive  the 
avails. 

It  will  scarcely  be  pretended  that  the  de- 
fendant could  have  been  required,  immediately 
after  the  advance  was  made,  to  pay  the  price 
of  one  half  of  the  cotton  ;  and  if  not  then, 
when  was  he  liable  to  pay  ?  Never,  in  my 
judgment,  for  the  whole  amount,  unless  there 
had  been  a  total  loss  of  the  property  advent- 
ured. His  contract  was  to  pay  only  for  the 
loss,  and  not  for  the  total  amount  of  the  ad- 
vance on  his  account.  If  there  was  a  loss,  the 
plaintiff  should  have  declared  for  such  loss, 
and  to  the  extent  of  it  he  might  have  recovered. 

New  trial  granted. 
Cited  in— U  Wend..  419 ;  12  Wend..  387  ;  I  Edw..  112. 
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272*]       *BRADLEY  «.  FIELD. 

Statute  of  Limitations — New  Promise— What 
Does  Not  Amount  to  Admission  of  Indebted- 
ness— Discharge  under  Act  Abolishing  Impris- 
onment for  Debt — Pleading  of— Variance. 

Where  the  maker  of  a  note  against  which  the 
Statute  of  Limitations  had  run,  on  its  being  pre- 
sented to  him  for  payment,  said  that  the  note  had 
been  paid  in  services  performed  for  the  payee ;  that 
the  services  were  not  done  to  apply  on  the  note,  but 
there  was  a  running:  account  between  him  and  the 
payee,  and  he  intended  the  amount  should  be  set  off 
against  the  note  or  against  the  payee,  and  agreed  to 
produce  his  account,  but  at  a  subsequent  day  said  it 
was  burnt;  it  was  held,  that  those  declarations  did 
not  amount  to  an  admission  of  a  subsisting  indebt- 
edness, without  which  a  promise  could  not  be  im- 
plied. 

A  discharge  under  the  Act  Abolishing  Imprison- 
ment for  Debt  in  Certain  Cases,  may  be  given  in  ev- 
idence under  a  plea  of  the  general  issue ;  and  a  va- 
riance between  the  discharge  pleaded  and  that  pro- 
duced on  the  trial  will  not  prevent  the  piirty  from 
offering  the  discharge  in  evidence. 

Citations— 15  Johns.,  520;  11  Wheat.,  309;  1  Pet., 
362. 

ERROR  from  the  Saratoga  C.  P.  Field  sued 
Bradley  before  a  justice  of  the  peace,  and 
declared  on  a  promissory  note  given  by  the  de- 
fendant to  the  plaintiff  for  the  sum  of  $14.26, 
dated  May  8,  1816.  The  defendant  pleaded  the 
general  issue,  the  Statute  of  Limitations,  and 
a  discharge  under  the  Act  Abolishing  Impris- 
onment for  Debt,  granted  in  Sep.,  1821,  by 
James McCrea,  Esq.,  a  judge,  &c.  The  plaint- 
iff replied  a  new  promise  within  six  years,  de- 
nied the  granting  of  the  discharge,  and  alleged 
fraud  in  the  obtaining  of  it.  The  cause  was 
tried  before  the  justice  in  Sep.,  1827,  who  ren- 
dered judgment  for  the  plaintiff.  The  defend- 
ant appealed. 

On  the  trial  of  the  cause  in  the  C.  P.,  the 
plaintiff  proved  that  in  Aug.,  1827,  his  agent 
presented  the  note  in  question  for  payment  to 
Bradley,  who  said  that  it  had  been  paid  ;  the 
agent  asked  how  he  had  paid  it ;  he  answered, 
in  services  done  for  Field.  On  being  asked  if 
the  services  were  done  to  apply  on  the  note,  he 
answered  no  ;  there  was  a  running  account 
between  him  and  Field,  and  he  intended  the 
amount  should  be  set  off  against  the  note  or 
against  Field.  The  agent  suggested  to  him  the 
propriety  of  bringing  his  account  to  the  jus- 
tice's office,  and  have  it  applied  on  the  note. 
The  defendant  agreed  to  do  so.  At  a  subse- 
quent day,  being  asked  whether  he  had  brought 
down  his  account,  he  answered  that  it  was 
burnt.  On  this  evidence,  the  defendant  moved 
for  a  nonsuit,  which  was  denied.  The  defend- 
ant excepted. 

The  defendant  then  offered  in  evidence  a 
discharge  under  the  Act  Abolishing  Imprison- 
ment for  Debt  in  Certain  Cases,  granted  to  him 
by  James  McCrea,  Esq.,  a  judge  of  the  Sar- 
atoga C.  P.,  bearing  date  in  Sep.,  1820  ;  which 
was  objected  to  on  the  ground  of  variance 
between  the  discharge  pleaded,  and  that  of- 

NOTE.— Statute  of  Limitations— New  promise— Ac- 
knowledgment. 

An  acknowledgment  must  he  equivalent  to  a  new 
promise  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. See  Danforth  v.  Culver,  11  Johns.,  146,  note; 
Sands  v.  Gelston,  15  Johns.,  511,  note;  Wetzell  v.  Bus- 
sard,  24  U.  S.  (11  Wh.),  309,  note  in  Law  ed.;  Johnson 
v.  Beardslee,  15  Johns.,  3,  note;  Roseboom  v.  Billing- 
ton,  17  Johns.,  182,  note;  Kelso  v.  Deyo,  3  Cow.,  133, 
note. 
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fered  *to  be  given  in  evidence.  The  [*273 
court  refused  to  receive  the  discharge.  The 
defendant  also  excepted  to  this  decision.  After 
some  further  proof  being  given,  the  jury  found 
a  verdict  for  the  plaintiff  for  $24.23,  on  which 
a  judgment  was  entered,  and  to  reverse  which 
judgment  a  writ  of  error  was  sued  out. 

Mr.  J.  Ellsworth,  for  plaintiff  in  error. 

Mr.  W.  L.  P.  Warren,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  Two  questions 
are  presented  by  the  bill  of  exceptions :  1. 
Whether  enough  was  shown  to  take  the  case 
out  of  the  Statute  of  Limitations.  2.  Whether 
the  defendant's  discharge  should  not  have  been 
received. 

On  the  first  point  there  are  many  contradic- 
tory decisions.  I  consider  the  law  correctly 
stated  by  Spencer,  J.,  in  Sands  v.  Gelston,  15 
Johns.,  520  :  "If,  at  the  time  of  the  acknowl- 
edgment of  the  existence  of  the  debt,  such  ac- 
knowledgment is  qualified  in  a  way  to  repel 
the  presumption  of  a  promise  to  pay,  then  it 
will  not  be  evidence  of  a  promise  sufficient  to 
revive  the  debt  and  take  it  out  of  the  statute." 
And  again,  in  conclusion,  he  says,  "  though 
the  defendant  admits  the  debt  has  never  been 
paid,  if  he  protests  against  his  liability,  it 
would  be  an  outrage  on  common  sense  to  infer 
a  promise  to  pay  in  the  face  of  his  denial  of 
his  liability."  The  same  doctrine  is  found  in  11 
Wh.,  309,  and  1  Pet.,  362.  In  my  opinion, 
therefore,  the  court  erred  in'inferring  a  prom- 
ise. When  the  defendant  said  he  had  paid  the 
note  by  a  running  account  for  his  labor,  he 
clearly  did  not  intend  to  admit  a  subsisting 
indebtedness,  which  is  necessary  to  imply  a 
promise. 

On  the  other  point  I  think  the  court  were  in 
error  also.  The  defendant  was  entitled  to  give 
his  discharge  in  evidence  on  the  general  issue. 
His  mistake  in  describing  it  when  it  was  su- 
perfluous to  plead  it,  ought  not  to  prejudice 
him.  There  was  no  more  surprise  on  the  plaint- 
iff than  if  he  had  pleaded  the  general  issue 
only. 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded  to  Saratoga  C.  P. 

Cited  in— 15  Wend.,  289:  21  Wend.,  334;  2  Paine, 
219;  34  Am.  Dec.,  248. 


*SHIELDS  t>.  CRANEY  AND  HOIT.  [*274 

Enrollment  of  Horses  under  Militia  Law. 

A  written  memorandum  made  by  a  captain  of  a 
company  of  horse-artillery,  of  an  application  to  him 
by  a  member  of  his  company,  to  enrol  his  horse  for 
service,  is  a  sufficient  enrolment  under  the  militia 
law  to  exempt  such  horse  from  seizure  on  execu- 
tion. It  is  not  necessary  an  entry  should  be  made  on 
the  roll  of  the  company. 

Citation— 6  Stat.,  361  h,  sec.  100. 

TERROR  from  the  N.  Y.  C.  P.  This  was  an 
1J  action  of  trover,  for  a  horse  taken  and  sold 
under  an  execution  on  a  judgment  in  favor  of 
Craney  against  Shields,  Hoit  being  the  officer 
who  made  the  sale.  On  the  trial,  the  plaintiff 
claimed  that  the  horse  was  exempt  from  seiz- 
ure on  execution,  he,  the  plaintiff  being  a 
member  of  a  company  of  horse-artillery  in  the 
City  of  N.  Y.,  and  the  horse  duly  enrolled  ac- 
cording to  the  directions  of  the  militia  law, 
Stats., Vol.  VI.,  361  b,  sec.  100,  which  exempts 
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from  seizure  by  execution  the  "  weapons,  ac- 
coutrements and  other  equipments  together 
with  every  horse,  actually  enrolled  for  service 
and  belonging  to  any  member  or  members  of 
said  brigade."  The  plaintiff  became  a  member 
of  a  company  of  horse-artillery  in  Apr.,  1824. 
June  10,  1825,  he  made  application  to  his  cap- 
tain to  enrol  his  horse,  the  horse  was  not  pro- 
duced to  the  captain,  but  the  captain  took  a 
description  of  him  from  the  plaintiff,  and  made 
a  memorandum  of  the  application  at  the  time, 
and  a  few  days  after  gave  the  plaintiff  a  certif- 
icate that  the  horse  was  enrolled,  but  did  not 
make  an  entry  on  the  roll  of  the  company 
until  three  or  four  days  before  the  trial.  A 
witness  on  the  part  of  the  defendants  testified 
that  he  had  been  in  the  horse-artillery  18  years, 
that  when  a  horse  is  enrolled  he  is  presented  to 
the  enrolling  officer,  who  examines  him,  notes 
his  particular  marks  and  designates  those  marks 
on  the  roll ;  in  the  regiment  to  which  he  be- 
longed, a  book  is  kept  in  which  the  enrollment 
is  made. 

The  presiding  judge  charged  the  jury  that 
the  enrollment  should  have  been  by  an  actual 
entry  on  some  roll  or  book  kept  for  that  pur- 
pose, where  it  could,  on  application,  have  been 
seen  by  a  creditor  who  had  a  judgment  against 
the  owner  of  the  horse  ;  and  that  as  such  en- 
rollment had  not  been  made  before  the  prop- 
erty was  levied  on,  and  in  fact  not  until  after 
the  sale  on  the  execution,  the  horse  was  not 
protected  from  seizure  by  the  mere  application 
275*]  for  enrollment,  *or  the  intention  on 
the  part  of  the  officer  to  make  it ;  and  that  the 
facts  disclosed  did  not  amount  to  an  actual  en- 
rolment before  the  horse  was  taken  in  execu- 
tion. The  plaintiff  excepted  to  the  charge. 
The  jury  found  for  the  defendants  ;  to  reverse 
the  judgment  entered  on  which  verdict,  a  writ 
of  error  was  sued  out. 

Mr.  W.  Mulock,  for  plaintiff  in  error. 

Mr.  R.  Bogardus,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is  whether  the  horse  of 
the  plaintiff  had  been  actually  enrolled  for 
service  within  the  meaning  of  the  100th  section 
of  the  Militia  Act  of  1823.  I  am  inclined  to 
think  the  construction  given  to  the  Act  by  the 
court  below  was  too  rigid.  The  plaintiff  had 
done  everything  in  his  power  to  procure  an 
enrollment  of  his  horse.  He  made  a  formal  ap- 
plication to  the  proper  officer  ;  gave  him  a  de- 
scription of  the  animal;  and  the  officer  made  a 
written  memorandum  of  the  transaction,  and 
gave  the  party  a  certificate  that  his  horse  was 
enrolled.  The  written  memorandum  may  prop- 
erly be  considered  an  enrollment.  So  far  as  the 
object  of  the  provision  was  to  enable  creditors 
to  ascertain  what  property  of  their  debtor  is 
exempt  from  execution,  it  is  not  defeated  by 
this  construction.  The  roll  of  the  company  is 
not  a  public  record  to  which  parties  can  resort 
as  matter  of  right,  to  obtain  information  ;  ap- 
plication must  be  made  to  the  officer,  whose 
duty  it  is  to  make  the  enrollment ;  and  if  he 
has  in  his  possession  any  written  memorandum 
which  describes  the  horse,  made  at  the  time  of 
the  application  to  have  him  enrolled,  I  should 
be  inclined  to  think  the  horse  should  be  ex- 
empt from  seizure  by  execution. 

Judgment  reversed. 
864 


*SEWALL  ET  AL., 
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R.  &.  J.  RUSSELL. 
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Negotiable  Paper — Notice  of  Dishonor  through 
Agent — Mere  Agent  must  Give  Immediate  No- 
tice. 

Where  information  of  the  dishonor  of  a  bill  of 
exchange  is  sent  to  an  agent  who  is  not  a  party  to 
the  bill  either  actually,  or  nominally  for  the  pur- 
pose of  collection,  with  a  request  to  give  notice  to 
the  drawers,  and  he  omits  to  give  such  notice  until 
the  next  day  after  receiving:  such  information,  the 
drawers  are  discharged ;  being  a  mere  agent,  he 
should  have  given  immediate  notice. 

Citations— Chit.  Bills.  291 ;  5  Cow..  303 ;  12  Wheat., 
559,  560,  561. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Apr.,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  Circuit  Js. 

May  19,1825,  the  defendants  sold  to  the  plaint- 
iffs a  bill  of  exchange  for  £1,000,  drawn  by 
them  upon  Messrs.  Wainright  and  Shiels  of 
Liverpool, England,  payable  60  days  after  sight. 
The  bill  was  accepted  June  20,  and  protested 
for  non-payment  Aug.  22.  Information  of  the 
failure  of  the  acceptors  arrived  in  N.  Y.  Sep. 
27.  The  plaintiffs,  who  reside  in  Boston,  Sep. 
30  wrote  their  agent,  residing  in  N.  Y.,  where 
also  the  defendants  reside,  that  they  had  re- 
ceived advice  that  the  bill  had  not  been  paid, 
and  would  be  returned  from  the  bankers  on  the 
next  day  ;  that  the  original  bill,  with  the  pro- 
test, would  no  doubt  be  received  in  a  few  days, 
and  desiring  the  agent  to  procure  security. 
The  letter  was  received  by  the  agent  Oct.  3, 
and  on  the  next  day  he  gave  notice  to  one  of 
the  defendants,  who  were  partners,  and  de- 
manded security.  Oct.  4  the  plaintiffs  inclosed 
the  bill  and  protest  to  their  agent,  who  im- 
mediately, on  receiving  the  same,  showed  the 
protest  to  one  of  the  defendants.  The  agent 
had  purchased  the  bill  for  the  plaintiffs.  His 
name  did  not  appear  upon  it,  but  the  defend- 
ants knew  that  he  acted  in  behalf  of  gentlemen 
in  Boston.  The  mail  leaves  Boston  every  day 
forN.  Y.  at  one  o'clock  P.  M.,  and  arrives 
early  the  morning  of  the  second  day  thereafter. 
The  jury  found  a  verdict  for  the  defendants, 
which  was  now  moved  to  be  set  aside. 

Mr.  R.  Sedgwick,  for  plaintiffs. 

Mr.  W.  Slosson,  for  defendants. 

*By  the  Court,  Savage,  Ch.  J.  The  [*277 
only  question  is,  whether  the  defendants  had 
due  notice  of  the  dishonor  of  the  bill.  Where 
parties  to  a  bill  reside  in  different  places,  no- 
tice of  the  dishonor  must  be  given  bv  the  next 
mail  after  information  is  received.  This  how- 
ever means  reasonable  diligence;  and  the  above 
rule  is  not  literally  applicable  where  there  is 
not  sufficient  time  between  the  arrival  and  de- 
parture of  the  mails  to  prepare  the  notice,  con- 
sistent with  necessary  attention  to  other  con- 
cerns ;  but  no  more  than  one  day  should  inter- 
vene where  there  is  a  daily  mail  between  the 
two  places.  Chit.  Bills,  291,  and  cases  cited  ; 
5  Cow.,  303,  and  cases  cited.  This  rule  is  ap- 
plicable to  the  parties  here. 

In  the  case  last  referred  to,  where  the  bill 
passed  through  two  banks  for  the  purpose  of 
collection,  and  where  there  was  a  delay  of  one 
day  at  one  of  the  banks,  we  held  that  the  banks 
were,  for  the  purpose  of  giving  notice,  to  be 

WEND.  3. 


1829 


SHARP  v.  SHARP. 


considered  holders,  though  they  had  no  other 
interest  but  as  agent  for  collection.  In  this 
case,  the  plaintiffs  at  Boston  received  informa- 
tion of  the  dishonor  of  the  bill  Sep.  30.  It  was 
their  duty  to  have  given  notice  by  the  mail 
which  left  Boston  for  N.  Y.  Oct.  1.  They  did 
in  fact  send  notice  by  that  mail,  which,  if  di- 
rected to  the  defendants,  would  have  been  suf- 
ficient ;  but  it  was  addressed  to  their  agent  at 
N.  Y.,  and  was  received  by  him  Oct.  8.  Had 
he  communicated  the  notice  on  the  same  day, 
the  defendants  would  have  had  no  ground  of 
complaint.  He  did  not  do  so  on  that  day,  but 
on  the  next  day  (Oct.  4)  he  gave  notice.  Had 
this  agent  been  a  party  to  the  bill,  or  had  he 
been  so  only  nominally  by  having  his  name  on 
the  bill  for  the  purpose  of  collection,  he  would 
have  been  justified  in  withholding  the  informa- 
tion one  day,  according  to  the  authority  first 
cited.  But  as  he  was  the  mere  agent  of  the 
plaintiffs,  he  should  have  given  immediate  no 
tice .  This  point  has  been  so  decided  in  U.  8. 
v.  Barker,  12  Wh.,  559,  in  which  case  a  notice, 
received  by  an  agent  on  the  morning  of  May 
11,  was  given  to  the  defendant  on  the  12th;  the 
Circuit  Court  held  that  the  agent  was  guilty  of 
negligence,  and  the  defendant,  who  was  an 
indorser,  was  discharged.  This  decision  was 
278*]  *confirmed  by  the  Supreme  Court  of 
the  U.  S.,  and  is  in  point.  It  is  reasonable, 
also,  that  if  a  party  chooses  to  give  notice 
through  an  agent  he  shall  cause  such  notice 
to  be  given  as  early  as  the  defendant  would 
have  received  the  same  notice  had  it  been  sent 
by  mail. 

I  am,  therefore,  of  opinion  that,  according 
to  the  rules  applicable  in  such  cases,  the  notice 
to  the  defendants  was  given  too  late,  and  the 
motion  for  a  new  trial  should  be  denied. 

Cited  in— 12  Wend.,  328 ;  16  N.  Y.,  238;  87  N.  Y.,  597; 
(41  Am.  Rep.,  402). 


SHARP 

v. 
SHARP  BT  AL.,  heirs  at  law  of  SHARP. 

Pleading. 

A  replication  to  a  plea  of  riens  per  descent  in  a 
scire  facia*  asrainst  heirs,  quart  executionem  non.that 
the  heirs  badlands,  &c.,  is  good,  without  particular- 
izing- the  lands  descended,  &c. 

Citations— 1  R.  L,.  316,  sec.  4;  1  Chit.,  279  ;  I  Dunl., 
247  ;  9  Johns.,  81 ;  10  East,  365 ;  1  Taunt.,  379. 

DEMURRER  to  replication.  Scire  facias 
quare  executionem  non  against  heirs  at  law, 
on  a  judgment  against  the  ancestor,  to  be  levied 
of  the  lands  and  tenements  whereof  the  ances- 
tor died  seised,  and  which  descended  to  the 
heirs.  The  defendants  pleaded  riensper  descent. 
The  plaintiff  replied  that  upon  the  death  of 
the  ancestor  divers  lands  and  tenements  where- 
of he  was  seised  in  his  lifetime,  and  at  the  time 
of  his  death,  did  descend  to  the  defendants  as 
such  heirs  at  law,  to  wit:  at  the  City  of  N.  Y., 
in  the  County  of  N.  Y.,  concluding  to  the 
country.  The  defendants  demurred,  specially 
assigning  for  cause  the  want  of  specification 
in  the  replication  of  the  lands  alleged  to  have 
descended.  The  plaintiff  joined  in  demurrer. 
Mr.  D.  B.  Tallmadge,  for  defendants.  In 
WEND.  8. 


a  proceeding  against  heirs  by  scire  facias  they 
may  plead  riens  per  descent.  Com.  Dig.,  Plead- 
er, 8,  L.,  5.  The  Statute,  1  R.  L.,  816,  allow- 
ing a  general  replication,  that  the  heirs  have 
lands,  &c.,  in  any  action  brought  against  such 
heirs,  contemplated  a  suit  brought  for  the  debt 
of  the  ancestor,  not  a  scire  facias  on  a  judg- 
ment. To  the  plea  put  in,  the  plaintiff  was 
bound  to  specify  the  lands  which  he  alleged 
had  descended,  the  same  as  a  plaintiff  must  al 
lege  the  particulars  of  his  demand  after  a  plea 
of  non  damnificatus  to  a  bond  of  indemnity 
Step.,  Pleading,  3S2.  Unless  he  did  so,  heirs 
might  be  greatly  prejudiced.  The  action  is  lo- 
cal, and  the  replication  should  *specify  [*279 
the  lands,  so  that  it  may  be  seen  that  the  venue 
is  proper.  Com.  Dig.,  Pleader.  N,  4,  5  ;  9 
Johns. ,  250.  The  declaration  is  defective  for 
the  want  of  a  venue. 

Mr.  G.  Griffin,  for  plaintiff.  The  statute 
allows  a  general  replication  in  any  action 
brought  against  the  heir.  Scire  facias  is  an  ac- 
tion ;  having  all  the  characteristics  of  an  ac- 
tion, and  coming  within  the  very  words  of  the 
statute,  the  replication  is  good.  But  it  is  not 
necessary  to  rely  upon  the  statute  to  support 
the  replication  ;  it  is  good  at  common  law. 
Whenever  the  matter  relied  on  in  pleading  is 
peculiarly  within  the  knowledge  of  the  adverse 
party,  the  party  pleading  is  not  bound  to  set 
it  forth  particularly,  for  should  he  err  in  the 
specification,  the  error  would  be  fatal.  A  gen- 
eral replication  is,  therefore,  allowed  in  such 
cases.  There  is  a  venue  in  the  margin  of  the 
declaration,  and  that  is  enough. 

By  the  Court,  Sutherland,  J.  The  4th 
section  of  the  Act  for  the  Relief  of  Creditors 
against  Heirs  and  Devisees,  1  R.  L.,  816,  sec. 
4,  provides  that  when  any  action  shall  be 
brought  against  any  heir,  such  heir  may  plead 
riens  per  descent  at  the  time  of  the  commence- 
ment of  such  action,  and  the  plaintiff  may  re- 
ply "that  such  heir  had  lands,  tenements  or 
hereditaments  from  his  or  her  ancestor  before 
the  commencement  of  such  action."  Although 
a  proceeding  by  scire  facias  is  technically  a  suit 
or  action,  I  am  inclined  to  think  it  is  not  such 
an  action  as  was  contemplated  by  the  Legisla- 
ture in  the  section  of  the  Act  above  cited  ;  for 
the  Act  further  directs  that  if  the  issue  be 
found  for  the  plaintiff  the  jury  shall  inquire  of 
the  value  of  the  lands  descended,  &c.,  and 
judgment  and  execution  shall  be  awarded  ac- 
cordingly. Upon  sdre  facias  quare  executionem 
non  there  is  no  inquiry  or  assessment  of  the 
value  of  the  lands,  &c.  But  independently  of 
the  statute,  the  general  replication  is  good  at 
common  law.  The  plaintiff  is  not  bound  to  set 
forth  particularly  in  his  replication  the  lands 
descended,  &c. ,  because  the  fact  must  rest  most 
especially  in  the  knowledge  of  the  defendant ; 
the  plaintiff  cannot  be  supposed  to  have  that 
precise  knowledge  on  the  subject  which  the  de- 
fendant must  have  ;  he  is  not,  *there-  [*28O 
fore,  obliged  to  attempt  to  specify.  It  is  not 
analogous  to  the  case  of  debt  on  bond  of  indem- 
nity, where,  to  a  plea  of  non  damnificatus,  the 
plaintiff  in  his  replication  must  state  the  par- 
ticular damage  of  which  he  complains;  and  he 
must  state  it  upon  the  principle  to  which  I 
have  just  adverted,  because  it  is  peculiarly 
within  his  knowledge. 
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The  objection  as  to  want  of  venue  is  unf  ound 
ed  in  fact.     There  is  a  venue  in  the  margin  o 
the  declaration,  to  which  all  the  other  plead 
ings  are  supposed  to  refer,  and  by  which  they 
will  be  aided.     1  Chit.,  279  ;  1  Dunl.,  247  ;  9 
Johns.,  81  ;  10  East,  365  ;  1  Taunt.,  379. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  rejoin,  on  payment  of  costs. 


DUNHAM  v.  WYCKOFF. 

Replevin  against  Officer —  When  it  Lies — Parties 

A  person  having  the  property  in  goods  and  chat- 
tels, and  having  the  right  to  reduce  them  to  actua 
possession,  may  bring  replevin  against  an  officer 
who  takes  them  by  virtue  of  an  execution  out  of  the 
possession  of  the  defendant  in  the  execution. 

The  principle  that  goods  taken  in  execution  are  in 
the  custody  of  the  law,  and  cannot  be  taken  out  of 
such  custody,  when  the  officer  has  found  them  in 
and  taken  them  out  of  the  possession  of  the  defend- 
ant in  the  execution,  applies  only  as  between  the  de- 
fendant and  the  officer. 

Citations— 7  Johns.,  142  ;  14  'Johns.,  84 ;  20  Johns., 
467 ;  15  Johns.,  401 ;  1  Wend.,  109 ;  2  Wend.,  475. 

TVEMURRER  to  plea.  The  plaintiff  declared 
jJ  in  replevin  for  taking  a  quantity  of  house- 
hold furniture,  averring  the  same  to  be  his 
goods  and  chattels.  The  defendant  avowed 
the  taking  as  sheriff  of  the  County  of  Kings 
by  virtue  of  a  writ  of  testatum  fieri  facias  in  a 
suit  of  R.  Wells  against  Daniel  S.  Griswold  as 
the  goods  and  chattels  of  Griswold,  the  same 
being  in  the  possession  of  Griswold.  The  plaint- 
iff demurred  to  this  avowry,  and  the  defend- 
ant joined. 

Messrs.  J.  Coit  and  H.  W»  Warner,  for 
plaintiff,  cited  Bull.  N.  P.,  53  ;  7  Taunt.,  72  ; 
7  Johns.,  140;  20  Id.,  465  ;  1  Wend.,  109. 

Mr.  G. Griffin, for  defendant, cited  7  Johns., 
140  ;  14  Id.,  84  ;  and  insisted  that  the  decision 
of  the  court  in  20  Johns. ,  465,  or  at  least  of  a 
majority  of  the  judges  in  that  case,  was  found- 
ed upon  the  assumption,  that  when  the  prop- 
erty was  taken,  it  was  in  the  constructive  pos- 
session of  the  plaintiff  in  the  replevin  suit. 

28 1*]  *By  the  Court,  Savage,  Ch.  J.  By 
the  pleadings  it  is  admitted  that  at  the  time  of 
the  taking,  the  property  was  in  the  plaintiff, 
and  the  possession  in  Griswold,  the  defendant 
in  the  execution;  and  the  question  is,  whether 
replevin  lies  ?  Since  the  case  of  Pangburn  v. 
Patridge,  7  Johns.,  142,  it  has  been  settled  that 
replevin  lies  where  trespass  de  bonis  asportatis 
will  lie.  The  plaintiff  must  have  property  gen- 
eral or  special,  and  possession  either  actual 
or  constructive.  In  Thompson  v.  Button,  14 
Johns.,  84,  Oh.  J.  Thompson  lays  down  the 
broad  proposition,  that  as  a  general  principle, 
it  is  undoubtedly  true,  that  goods  taken  in  ex- 
ecution are  in  the  custody  of  the  law,  and  can- 
not be  taken  out  of  such  custody  when  the  of- 
ficer has  found  them  in  and  taken  them  out  of 
the  possession  of  the  defendant  in  the  execu- 

NOTE.— Replevin  against  officer  for  goods  taken  in 
execution. 

In  general  replevin  does  not  lie  for  goods  in  the  cus- 
tody of  an  officer.  But  it  lies  against  an  officer  for 
goods  taken  under  process  against  a  third  party 
See  Thompson  v.  Button.  14  Johns.,  84,  note.  See, 
also,  in  connection  with  the  above  case  of  Dunham 
v.  Wyckoff,  Clark  v.  Skinner,  20  Johns.,  465. 
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tion.  In  Clark  v.  Skinner,  20  Johns.,  467,  Mr. 
J.  Platt  has  shown  very  conclusively,  that  that 
proposition  is  correct  only  as  between  the  de- 
fendant in  such  execution  and  the  officer;  and 
in  such  a  case,  it  was  applied  in  Gardner  v. 
Campbell,  15  Johns.,  401.  A  variety  of  cases 
are  stated  by  Mr.  J.  Platt,  in  which  an  action 
of  trespass  would  be  a  very  inadequate  reme- 
dy. The  case  of  Thompson  v.  Button,  was  de- 
cided upon  the  principle  of  Pangburn  v.  Pat- 
ridge,  and  was  a  case  where  the  property  taken 
by  virtue  or  the  execution  was  taken  from  the 
possession  of  the  plaintiff  in  the  replevin,  and 
not  from  the  possession  of  the  defendant  in  the 
execution.  The  same  principle  laid  down  in 
Pangburn  v.  Patridge  was  recognized  in  the 
late  cases  of  Marshall  v.  Davis,  1  Wend  109 
and  Hall  v.  Tattle,  2  Wend.,  475.  The  plaintiff 
having  the  property  in  the  goods  in  question, 
had  the  constructive  possession  ;  for  the  prop- 
erty draws  to  it  the  possession.  The  plaintiff, 
therefore,  had  the  right  to  take  possession  at 
pleasure,  and  could  have  sustained  trespass  ; 
and  replevin  and  trespass  in  such  cases  are  con- 
current remedies. 

The  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer, with  leave  to  the  defendant  to  amend,  on 
payment  of  costs. 

Cited  in-2  Wend.,  645;  10  Wend.,  331, 350;  16  Wend., 
356;  34  N.  Y.,  466;  2  Abb.App.  Dec.,  29;  2  Trans.  App,, 
177 ;  7  Barb.,  652 ;  8  Barb.,  215 :  12  Barb.,  351;  16  Barb  ' 
313,  485 ;  8  How.  Pr.,  191 ;  41  How.  Pr.,  515 ;  5  Abb.  N. 
8.,  365 ;  3  Co.  R.,  234 ;  25  Am.  Dec.,  567. 


*GERMON  v.  SWARTWOUT  ET  AL.  [*282 

Confession  of  Judgment  under  Statute— Irregu- 
larity no  Defense  to  Constable  far  Failure  to 
Return  Execution. 

The  specifications  of  the  items  for  which  a  judg- 
ment is  confessed,  under  the  6th  and  7th  sections  of 
x,he  "Act  to  Extend  the  Jurisdiction  of  Justices  of 
;he  Peace,"  as  well  as  the  oath,  must  be  in  writing. 

A  constable,  however,  sued  for  neglecting  to  re- 
turn an  execution  issued  on  such  judgment,  and  his 
sureties,  cannot. 'a vail  themselves  of  an  omission  to 
comply.with  the  requirements  of  the  statute  in  these 
particulars. 

Citations— 4  Stat.,  80  c  ;  2  Cow.,  548. 

THIS  was  an  action  of  covenant,  tried  at  the 
Rensselaer  Circuit,  in  Nov.,  1826,  before 

he  Hon.  William  A.  Duer.oneof  the  Circuit  Js. 
The  action  was  against  a  constable  and  his 

ureties  on  a  bond  given  for  the  faithful  per- 

!ormance  of  the  duties  of  the  constable,  who 
had  neglected  to  return  two  executions  deliv- 
ered to  him,  issued  on  judgments  obtained  by 

he  plaintiff,  one  against  one  Enos  for  $4.26, 
ind  the  other  against  one  Chapman  for  $58.20. 

The  judgment  against  Chapman  was  on  con- 

ession  before  a  justice,  but  was  not  in  writing, 
nor  was  any  specification  of  the  items  of  the 
plaintiff's  demand  filed.  The  defendant  made 

ath  that  the  plaintiff's  demand  against  him 
was  a  true  and  just  demand,  but  he  did  not 

tate  that  the  confession  was  bona  fide,  and  not 
made  for  the  purpose  of  defrauding  creditors. 

^he  presiding  judge  ruled  that  the  statute  had 

ot  been  complied  with  in  reference  to  the  con- 


NOTE.— Officers— MinMrrial— How  far  protected  by 
n-ocess.  See  Warner  v.  Shed,  10  Johns.,  138,  note,  and 
ther  notes  there  cited. 
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fession.  The  plaintiff  excepted.  The  jury  ren- 
dered a  verdict  for  the  the  plaintiff  for  $2.63, 
the  balance  due  on  the  execution  against  Enps. 
A  motion  was  made  by  the  plaintiff  to  set  aside 
the  verdict,  and  for  a  new  trial. 

Mr.  J.  L.  Viele,  for  plaintiff. 

Mr.  J.  Pierson,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  specifi- 
cations of  the  items  for  which  a  judgment  is 
confessed,  under  the  6th  and  7th  sections  of 
the  Act  of  1818,  Stats.,  Vol.  IV.,  80  c,  as  well 
as  the  oath,  should  be  in  writing.  The  15th 
section  expressly  requires  the  confession  to  be 
in  writing,  and  to  be  signed  by  the  party.  The 
object  of  the  Act  could  not  be  accomplished  if 
it  were  held  that  a  parol  specification  was  suffi- 
cient. The  intention  of  the  Legislature  was  to 
prevent  fraudulent  confessions  of  judgment, 
by  compelling  the  party  to  declare  upon  oath 
what  the  judgment  was  for,  so  that  creditors 
might  have  it  in  their  power  to  ascertain 
283*]  whether  it  was  for  a  *real  demand  ; 
and  if  not,  to  punish  the  party  guilty  of  the 
fraud  and  perjury.  This  could  not  be  effectu- 
ally accomplished,  unless  a  specification  in 
writing  was  required.  The  judge,  therefore, 
ruled  correctly  that  the  statute  had  not  been 
complied  with  in  the  judgment  confessed  by 
Chapman  to  Germon.  But  in  Griffin  v.  Mitch- 
ell, 2  Cow  ,  548,  it  was  decided  that  the  omis- 
sion to  take  the  oath  and  make  the  specifica- 
tions required  by  this  Act,  in  judgments  by 
confession,  rendered  the  judgment  void  as  to 
creditors  only,  but  left  it  valid  and  binding  as 
against  the  defendant.  It  necessarily  follows, 
that  neither  the  constable  to  whom  an  execu- 
tion upon  such  a  judgment  is  issued,  nor  his 
sureties,  can  avail  themselves  of  this  omission 
or  defect  in  the  judgment.  If  it  was  not  abso- 
lutely void,  the  constable  was  bound  to  enforce 
the  execution  in  the  ordinary  manner.  On  this 
ground,  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  first  judgment,  as  well  as  the 
balance  on  the  second  ;  and  a  new  trial  must, 
therefore,  be  granted. 

Cited  in-10  Wend.,  372 ;  1  Hill,  34fi. 


THE 


COGGESHALL 

AMERICAN     INSURANCE     COM- 
PANY OF  NEW  YORK. 


Marine  Insurance — Policy  for  Six  Months  on 
Goods  Laden  or  to  be  Laden — Held  to  Contem- 
plate Trading  Voyage — Insurer  Liable,  How- 
ever Often  Goods  are  Changed — Loss  of  Goods 
while  being  Transported  from  the  Shore  to  the 
Ship —  Liability  oj  Insurer. 

Where  a  policy  of  insurance  was  affected  upon 
goods  and  merchandise  laden  or  to  be  laden  on 
board  a  ship  for  and  during  the  term  of  six  calendar 
months,  without  reference  to  any  particular  voy- 
age, the  risk  to  commence  from  and  immediately 
following  the  loading  of  the  goods  on  board  of  the 
vessel,  it  was  held,  that  a  trading  voyage  was  evi- 
dently contemplated  by  the  parties ;  that  the  policy 
was  to  be  construed  in  the  same  manner  as  if  a  trad- 
ing voyage  had  been  expressed,  with  liberty  to 
touch  and  trade  at  such  ports  and  places  on  the 
globe  as  the  insured  should  choose,  subject  to  the 
accustomed  and  usual  mode  of  transacting  business 
at  the  several  places  visited  by  thejvessel :  and  that, 
however  often  the  goods  might  be  changed,  the 
policy  would  attach. 
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If  goods,  whilst  in  the  transportation  from  the 
shore  to  a  ship  engaged  in  a  trading  voyage,  are  lost, 
the  insurer  ia  liable,  if  the  means  employed  for  such 
transportation  are  according  to  the  known  course 
of  trade  and  established  usage  of  the  place  where 
the  goods  are  thus  attempted  to  be  laden  on  board 
the  vessel. 

It  seems  that  it  is  not  an  established  point,  in  this 
country,  that  the  insurer  would  be  discharged  by 
the  insured  taking  the  goods  in  his  own  lighter  for 
the  purpose  of  landing  them,  if  the  goods  are  lost. 

Underwriters  may  contract  so  as  to  incur  risks 
antecedent  to  the  date  of  the  policy. 

Citations— 1  Taunt.,  474 ;  Phil.  IDS.,  89 :  2  Valin,  78, 
n.  t,  a  27 ;  1  Burr.,  341, 348 ;  6  Mass.,  202, 206. 

rpHIS  was  an  action  on  a  policy  of  insurance, 
JL  and  came  before  the  court  on  a  case  made 
by  the  parties.  The  policy  bears  date  Oct.  18, 
1826,  and  assumes  the  risk  upon  all  kinds  of 
lawful  goods  and  merchandises  laden  or  to  be 
*laden  on  board  the  good  ship  Gov-  [*284 
ernor  Clinton,  for  and  during  the  term  of  six 
calendar  months,  commencing  July  10,  1826, 
"  beginning  the  adventure  upon  the  said  goods 
and  merchandise,  from  and  immediately  fol- 
lowing the  loading  thereof  on  board  of  the  said 
vessel  from  July  10, 1826.  and  so  shall  continue 
and  endure  until  the  said  goods  and  merchan- 
dises shall  be  safely  landed  Jan.  10,  1827,  at 
noon."  By  a  marginal  note,  the  policy  was  ex- 
tended for  two  months  from  Jan.  10, 1827,  for 
an  additional  premium  of  one  per  cent.  .  The 
sum  insured  was  $4,000 ;  the  premium  paid, 
three  per  cent. 

The  ship  was  engaged,  at  the  date  of  the 
policy,  in  a  trading  voyage  on  the  western 
coast  of  South  America,  and  arrived  off  the 
Port  of  Lambayeque,  on  that  coast,  on  or  about 
Aug.  4, 1826.  Lambayeque  is  a  port  of  entry 
with  a  custom-house,  and  carries  on  an  exten- 
sive trade,  consisting  chiefly  of  sugar,  tobacco 
and  plata  pina  or  virgin  silver.  No  ship  can 
come  nearer  to  the  port  than  within  about  the 
distance  of  three  miles.  The  only  mode  of 
carrying  on  trade  with  the  port  is,  for  vessels 
to  lay  off  and  on,  or  come  to  an  anchor,  at  the 
distance  of  about  three  miles,  and  to  send  their 
cargoes  on  shore  and  receive  return  cargoes  by 
means  of  rafts  with  sails,  called  balsas,  which 
mode  of  communication  between  vessels  and 
the  shore  is  usually  safe,  and  accidents  do  not 
happen  to  the  'balsas  more  frequently  than  to 
ordinary  lighters  in  the  ports  and  harbors  of 
the  U.  S.  This  mode  of  communication  with 
the  port  is  familiarly  known  to  all  who  trade 
to  that  coast.  The  use  of  balsas  is  not  con- 
fined to  Lambayeque,  but  extends  to  Guaya- 
quil, Eaton,  Sechusa  and  Payta,  on  the  west- 
ern coast  of  South  America.  The  balsas  are 
used  at  Payta  and  Guayaquil,  though  the  water 
there  would  admit  of  the  use  of  ordinary  boats, 
being  considered  more  convenient  and  safe  than 
ordinary  boats  ;  at  Lambayeque,  however,  the 
surf  is  so  violent  as  to  render  it  dangerous  to  land 
or  ship  any  cargo  in  ordinary  boats.  Bnltas  are 
made  of  balsa  wood,  which  is  nearly  as  light  and 
buoyant  as  cork,  by  laying  several  tiers  of  logs 
above  each  other  crossing  at  right  angles  secured 
by  lashings  and  floored  on  the  top  with  split 
bamboo.  They  are  navigated  by  the  inhabitants 
*of  the  coast  with  great  skill,  expedi-  [*285 
tion  and  safety,  often  proceeding  along  the 
coast  in  voyages  of  several  hundred  miles  and 
going  out  of  sight  of  land.  They  sail  before 
the  wind  at  the  rate  of  five  or  six  miles  an  hour, 
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and  beat  against  it  at  the  rate  of  two  or  three 
miles  an  hour. 

The  vessel  having  approached  within  about 
three  miles  of  the  port,  the  water  being  too 
shoal  to  admit  a  nearer  approach,  the  plaintiff , 
who  was  on  board  of  the  vessel  during  the  voy- 
age in  the  capacity  of  supercargo,  together  with 
his  clerk  and  two  seamen,  went  on  shore  for 
the  purpose  of  purchasing  and  bringing  on 
board  of  the  vessel  some  vegetables,  fowls  and 
other  provisions  for  the  use  of  the  ship,  and 
also  for  the  purpose  of  purchasing  and  bring- 
ing an  board  a  quantity  of  plata  pina  or  virgin 
silver.  About  four  o'clock  in  the  afternoon  of 
Aug.  12,  1826,  a  balsa,  having  on  board  the 
plaintiff  and  his  companions  and  a  suitable 
number  of  men  from  the  shore  to  navigate  the 
balsa,  left  Lambayeque  for  the  ship  laden  with 
vegetables  and  fowls  and  other  provisions  for 
the  use  of  the  ship,  and  ten  baskets  of  plata 
pina,  nine  of  which  were  the  individual  prop- 
erty of  the  plaintiff,  having  been  bought  by 
him  with  the  proceeds  of  his  share  of  the  out- 
ward cargo,  for  the  purpose  of  being  laden  on 
board  the  ship.  When  the  balsa  left  the  shore 
the  weather  was  fine  and  the  sea  appeared 
calm.  The  balsa  proceeded  without  difficulty 
until  she  had  got  about  half  way  through  the 
breakers,  when  the  sea  increased  greatly  in 
roughness.and  three  very  heavy  seas  in  succes- 
sion struck  the  balsa  with  so  much  violence,  as 
to  break  one  of  her  logs  and  loosen  the  fasten- 
ings of  part  of  her  cargo  and  wash  overboard 
one  of  the  baskets  of  plata  pina  belonging  to 
the  plaintiff,  whereby  it  was  totally  lost.  The 
roughness  and  violence  of  the  sea  were  so  great 
at  the  time  of  the  disaster,  as  not  only  to  en- 
danger all  the  cargo  laden  on  board  the  balsa, 
but  also  to  jeopardize,  in  the  most  imminent 
•degree,  the  lives  of  all  the  persons  on  board. 
When  the  balsa  left  the  shore  to  proceed  to  the 
ship,  the  cargo  on  board  was  well  fastened  and 
secured,  and  the  disaster  and  loss  are  attribu- 
table solely  to  the  extraordinary  swell  and 
roughness  of  the  sea,  which  unexpectedly  oc- 
286*1  curred  while  the  *balsa  was  proceeding 
towards  the  ship,  and  could  not  have  been  pre- 
vented by  human  foresight  or  skill.  The  rough- 
ness of  the  sea  was  occasioned  partly  by  a  sudden 
rise  of  wind,  and  partly  by  the  coming  in  of  the 
tide.  The  value  of  the  basket  of  plala  pina  be- 
longing to  the  plaintiff.which  was  lost, including 
costs  and  charges,  was  $2,170.79.  There  was 
no  objection  to  the  sufficiency  of  the  prelimi- 
nary proofs  which  were  exhibited  Feb.  7, 1827. 
A  stipulation  was  entered  into  between  the  par- 
ties as  to  the  amount  of  the  verdict,  in  case 
judgment  should  be  given  for  the  plaintiff. 

Mr.  G.  Griffin,  for  plaintiff.  The  policy 
in  this  case  contemplated  a  trading  voyage, 
and  covered  not  only  the  original  cargo,  but 
also  any  cargo  that  might  be  substituted  there- 
for in  the  course  of  the  traffic  within  the  time 
limited  in  the  policy.  It  is  a  policy  on  time, 
and  in  its  very  nature  contemplates  a  trading 
voyage  and  substituted  cargoes.  The  intent 
evidently  was,  that  the  successive  cargoes  on 
board  the  vessel  during  the  continuance  of  the 
adventure,  within  the  time  limited,  should  be 
covered  by  the  one  policy  of  insurance.  In 
adjudicating  upon  policies  of  insurance,  courts 
look  closer  into  the  intent  of  parties,  and  are 
less  controlled  by  the  'words  of  the  instru- 
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ment  than  in  determining  on  any  other  con- 
tract. 1  Taunt.,  474;  8  East,  373;  5  Maule  & 
S.,  6;  6  Mass.,  197. 

The  policy  attached  to  the  cargo  on  board  the 
balsa  in  its  transportation  from  the  port  to  the 
vessel,  as  much  so  as  if  it  had  safely  arrived 
and  been  stowed  away  in  the  ship.  The  balsas 
are  the  ordinary  and  only  safe  means  of  con- 
veyance of  cargoes  at  this  particular  place  from 
the  shore  to  the  vessel.  What  was  done,  was 
done  in  the  usual  course  and  manner  of  doing 
it.  The  usages  of  trade  incorporate  themselves 
into  the  policy;  Phil.  Ins.,  18;  3  Burr.,  1707:  5 
Barn.  &  A.,  238  ;  and  in  the  language  of  Ld. 
Mansfield,  in  Petty  v.  Royal  Exch.  Ass.  Co.,  1 
Burr.,  348,  it  is  absurd  to  suppose,  when  the 
end  is  insured,  that  the  usual  means  of  attain- 
ing it  are  meant  to  be  excluded. 

Mr.  J.  Duer,  for  the  defendant.  The  pol- 
icy did  not  attach  upon  the  plala  pina,  it  not 
having  been  laden  on  board  the  *ship.  f*287 
The  risk  commenced  from  and  immediately 
following  the  loading  of  the  goods.  The  ex- 
press terms  of  the  contract  exclude  all  enlarge- 
ment by  construction.  Where  words  like  those 
used  in  this  case  are  employed,  the  goods  must 
be  on  board  the  vessel,  or  the  policy  does  not 
attach.  1  Marsh.,  249;  6  Mass.,  208.  The 
terms  of  the  policy  expressly  exclude  the  risk 
of  loading,  and  there  is  no  evidence  that  there 
were  any  goods  whatever  laden  previous  to 
the  attempt  to  load  the  virgin  silver. 

The  policy  will  not  include  the  proceeds  of 
the  original  cargo.  Had  the  goods  laden  on 
board  the  vessel  been  insured  from  one  place 
to  another,  the  policy  would  have  attached 
only  to  the  goods  on  board  at  the  time  of  ef- 
fecting the  insurance  ;  and  because  time  is  sub- 
stituted for  places,  no  broader  construction 
can  be  given  to  the  contract.  How  could  the 
insurers  calculate  the  risk  of  the  adventure, 
without  being  informed  of  the  dangers  of  the 
trade  in  which  the  plaintiff  chose  to  embark? 
At  the  time  of  the  loss  of  the  plata  pina,  the 
connection  of  vessel  and  cargo  had  not  com- 
menced. The  goods  to  be  covered  by  the  pol- 
icy must  belong  to  the  vessel,  and  be  under 
the  control  of  the  master.  In  this  case  they 
were  under  the  direction  of  the  owner,  never 
reached  the  ship  and,  consequently,  were  not 
under  the  control  of  the  master. 

Mr,  Griffin,  in  reply.  The  plata  pina  was 
purchased  with  the  proceeds  of  the  plaintiff's 
share  of  the  outward  cargo ;  consequently, 
previous  to  the  disaster,  there  was  a  cargo  la- 
den on  board  the  vessel.  As  to  the  dangers  of 
the  trade  in  which  the  plaintiff  engaged,  the 
defendants  have  no  cause  of  complaint.  By  en- 
tering into  a  policy  on  time,  all  reference  to 
place  is  excluded ;  and  as  long  as  the  plaintiff  did 
not  embark  in  an  unfrequented  and  unusually 
hazardous  trade,  the  policy  is  operative  and 
the  insurers  are  liable. 

By  the  Court,  Savage,  Ch.  J.  The  policy  in 
this  case  being  on  time,  is  subject  to  the  rules 
of  construction  in  other  cases,  except  as  to  the 
commencement  and  termination  of  the  voyage. 
The  risk  is  made  to  commence  on  the  loading 
*the  goods  on  board  t!  e  vessel  on  and  [*288 
from  July  10,  1826  The  policy  was  entered 
into  in  Oct.  following.  But  parties  may  con- 
tract, and  have  done  so  in  this  case,  so  as  to  in- 
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•cur  risks  antecedent  to  the  date  of  the  contract. 
The  risk  commenced  upon  goods  on  board  the 
vessel  July  10,  provided  any  were  then  on 
board.  The  evidence  on  that  point  is,  that  the 
nine  baskets  of  plata  pina  which  belonged  to 
the  plaintiff,  were  purchased  with  his  share  of 
the  outward  cargo.  The  plaintiff's  goods  on 
board,  then,  must  have  been  of  much  greater 
-value  than  the  amount  insured  ;  and  this  I 
think  is  conclusive,  being  uncontradicted,  to 
show  that  the  policy  attached  upon  the  goods 
with  which  the  plata  pina  was  purchased. 

Did  the  policy  attach  to  the  plata  pina,  or 
was  the  voyage  ended?  Where  the  adventure 
was  to  run  six  months,  with  the  privilege  to 
the  insured  to  extend  it  two  months  longer,  a 
trading  voyage  was  evidently  contemplated  by 
both  parties  ;  and  it  cannot  be  fairly  construed 
to  be  at  an  end  at  the  first  port  which  the  ves- 
sel makes,  but  is  to  continue  in  the  same  man- 
ner as  if  a  trading  voyage  had  been  expressed, 
with  liberty  to  touch  and  trade  at  such  ports 
and  places  on  the  globe  as  the  insured  shall 
•choose,  subject  to  the  accustomed  and  usual 
mode  of  transacting  business  at  the  several  pla- 
ces visited  by  such  vessel ;  and  however  often 
the  goods  may  be  changed,  the  policy  attaches. 
Any  other  construction  would  suppose  extreme 
folly  and  weakness  in  the  insured.  The  idea 
that  a  person  engaged  in  shipping  goods  in- 
tends to  sail  upon  the  ocean  for  six  or  eight 
months  with  his  goods,  and  return  them  in  spe- 
-cie  to  the  port  of  departure,  or  any  other  port, 
without  the  liberty  of  disposing  of  them,  is  too 
preposterous  to  be  for  a  moment  admitted. 

In  Grant  v.  Paxton,  1  Taunt.,  474,  Mansfield, 
Ch.  J.,  speaking  of  the  case  of  Grant  v.  Decar- 
vin,  where  the  policy  was  in  terms  similar  to 
what  I  contend  was  the  meaning  of  the  parties 
in  this  case,  says :  "  it  was  on  goods  laden  in 
London,  and  to  continue  on  the  same  goods, 
which,  literally  taken,  would  be  absurd,  be- 
cause goods  are  taken  out  for  the  purpose  of 
trading  and  barter,  not  to  be  brought  home 
again  in  specie  ; "  and  that,  consequently,  the 
289*]  captain,  the  *agent  of  the  insured, 
had  a  right  to  trade  with  his  goods  as  often  as 
he  pleased,  and  the  insurance  attached  upon 
the  goods  acquired  by  him  in  the  course  of 
his  trading.  "If  the  goods  described  in  the 
policy  are  exchanged  at  any  port  in  the  course 
of  the  specified  voyage,  the  policy  will  apply 
to  the  substituted  goods,  without  any  express 
provision  for  this  purpose,  where  the  insur- 
ance is  to  several  ports,  which  seems  to  imply 
the  liberty  of  exchanging  the  goods."  Phil. 
Ins.,  69,  citing  Valin,  Vol  II.,  p.  78,  n.  t,  a, 
27.  A  policy  on  time  simply,  where  no  ports 
are  mentioned,  must,  as  already  remarked, 
necessarily  imply  a  trading  voyage,  which  again 
implies  liberty  to  dispose  of  the  goods  insured. 
It  seems  to  me,  therefore,  no  doubt  can  be  en- 
tertained that  the  policy  attached  to  the  pro- 
ceeds of  the  goods  insured. 

It  is  objected,  however,  that  the  substituted 
goods  were  not  on  board  of  the  vessel,  but  were 
lost  in  their  passage  from  the  shore  to  the  ves- 
sel in  the  plaintiff's  own  lighter.  Could  we 
reasonably  entertain  the  opinion  that  these 
were  the  first  goods  of  the  plaintiff  on  board 
the  vessel,  or  attempted  to  be  put  on  board  sub- 
ject to  the  policy,  then  undoubtedly  the  policy 
would  never  have  attached.  By  the  terms  of 


the  policy,  the  adventure  commenced  from  the 
loading  the  goods  on  board  on  or  after  July 
10 ;  but  as  the  plaintiff  had  previously  goods 
on  board,  with  the  proceeds  of  which  the  plata 
pina  was  purchased,  the  supposition  cannot  be 
admitted.  As  the  transaction  in  question  can- 
not, therefore,  be  considered  the  beginning  or 
the  termination  of  the  adventure,  the  cases  re- 
ferred to,  showing  that  where  the  insured  has 
taken  his  goods  into  his  own  possession  in  his 
own  lighters  the  risk  ceases,  can  have  no  appli- 
cation to  this  case.  Where  the  defendants  in- 
sured the  plaintiff's  goods  upon  a  trading  voy- 
age, the  insurance  was  intended  to  cover  those 
goods,  and  any  other  goods,  the  property  of  the 
plaintiff,  procured  with  their  proceeds,  until 
the  expiration  of  the  term  insured  for.  As  the 
goods  were  not  on  board  the  vessel  when  lost, 
the  liability  of  the  defendants  must  depend 
upon  the  known  course  of  trade  and  estab- 
lished usage,  with  which  insurers  are  supposed 
to  be  conversant.  Upon  this  principle,  the 
plaintiff  recovered  in  Petty  v.  Royal  EM.  Co.,  1 
Burr.,  341,  for  the  sails,  *tackle  and  ap-  [*29O 
parel  of  the  ship  while  in  a  bank  satU  or  ware- 
house built  for  their  protection  upon  an  island, 
while  the  ship  was  refitting  ;  it  being  usual  for 
vessels  in  the  same  trade  to  clear  and  refit  their 
vessels  in  that  place.  So,  also,  the  case  of  Tier- 
ney  v.  Etherington,  referred  to  by  Ld.  Mans- 
field in  the  former  case,  1  Burr.,  348,  the  in- 
surance was  on  goods  in  a  Dutch  ship  from 
Malaga  to  Gibraltar,  and  from  thence  to  En- 
gland or  Holland  ;  the  goods  might  be  unloaded 
at  Gibraltar,  and  reshipped  in  an  English  ship 
for  England  or  Holland.  When  the  ship  ar- 
rived at  Gibraltar,  there  was  no  British  ship 
there,  and  the  goods  were  put  in  to  a  store-ship, 
which  was  considered  as  a  warehouse,  and 
were  lost  in  a  storm.  Ch.  J.  Lee  said,  the  con- 
struction of  the  policy  should  be  according  to 
the  course  of  trade  in  this  place  (meaning  Gib- 
raltar), and  this  appears  to  be  the  usual  method 
of  unloading  and  reshipping  in  that  place 
when  no  British  ship  was  there.  So  in  this  case, 
it  appears  that  the  balsas  were  the  usual  and, 
indeed,  the  only  means  of  loading  and  unload- 
ing vessels  ;  and  even  if  we  were  to  adopt  the 
doctrine  that  the  underwriter  is  discharged  by 
the  plaintiff  taking  his  goods  in  his  own  light- 
er— which  is  certainly  not  an  established  point 
in  this  country,  still  it  does  not  apply  in  this 
case,  1.  Because  this  was  not  the  termination 
of  the  adventure  ;  and  2.  Because  the  balsa  was 
not  the  bal-sa  of  the  plaintiff,  although  em- 
ployed by  him  and  paid  by  him  ;  yet  as  to  him 
it  was  a  public  lighter.  Whether  it  belonged 
to  the  custom-house  at  that  place  does  not  ap- 
pear ;  but  if  not,  it  was  a  conveyance  public 
to  all  who  chose  to  transmit  goods  to  or  from 
the  shore,  and  was,  as  to  its  navigation,  not 
under  his  (the  plaintiffs)  control.  This  opin- 
ion is  fortified  by  the  opinion  of  the  court  in 
Parson*  v.  AT.  F.  &  ST.  Int.  Co.,  6  Mass.,  202, 
208.  where  Sedgwick,  J.t  says  :  "  For  although 
in  the  commencement  of  the  voyage  the  insur- 
ance did  not  attach  upon  the  goods  while  in  the 
act  of  transportation  in  boats  to  the  brig,  nor 
until  they  were  on  board,  and  this  from  the 
terms  of  the  policy,  yet  during  the  voyage  the 
goods  were  as  much  protected  by  the  poncy  in 
the  boats,  while  they  were  employed  as  auxil- 
iary to  the  legitimate  purposes  of  the  voyage, 
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291*]  as  they  were  on  board  the  *ship.  For 
all  the  purposes  of  the  voyage,  boats  so  em- 
ployed are  very  reasonably  considered  as  part 
of  the  ship."  These  remarks  are  applicable 
here  ;  for  though  the  words  of  the  policy  in  this 
case  are  not  the  same  as  those  in  the  case  last 
referred  to,  yet  I  have  considered  the  policy 
equally  comprehensive  in  the  construction 
which' must  be  given  to  it,  if  it  must  be  sup- 
posed to  have  any  rational  meaning. 
The  plaintiff  in  entitled  to  judgment. 
Cited  in— 2  Duer,  594 ;  12  Leg.  Obs.,  239 ;  47  111.,  88. 


H.  D.  SEWALL,  Survivor,  &c.,  t>.  CATLIN. 

Slander —  Words  Implying  Want  of  Credit  or  Re- 
sponsibility, Spoken  of  a  Merchant,  are  Action- 
able per  se — Evidence  in  Support  of  Claim  for 
Special  Damages —  Words  Spoken  by  one  Bank 
Director  to  Another — When  Justified. 

Where,  in  answer  to  an  inquiry,  "  Were  there  any 
failures  yesterday  ?  "  it  was  said,  "  Not  that  I  know 
of,  but  I  understand  that  there  is  trouble  with  the 
Messrs.  S.,"  it  was  holden  that  such  words  being 
spoken  of  the  plaintiffs  as  merchants,  were  action- 
able in  themselves. 

Any  words  which  in  common  acceptation  imply  a 
want  of  credit  or  responsibility,  when  spoken  of  a 
merchant,  are  actionable. 

Where  such  words  were  spoken  by  a  defendant, 
evidence  that  another  person  heard  the  report  that 
the  plaintiffs  had  failed,  and  in  consequence  with- 
drew from  them  business  to  a  large  amount,  is  in- 
admissible in  support  of  a  charge  for  special  dam- 
age, unless  the  report  thus  acted  upon  is  traced  to 
the  defendant. 

A  bank  director  is  not  justified  in  making  a  com- 
munication to  a  co-director  in  the  public  streets, 
affecting  the  credit  or  responsibility  of  a  merchant, 
where  there  is  no  evidence  of  such  communication 
being  confidential.  At  a  meeting  of  the  Board  of 
Directors,  he  would  be  justified  in  communicating 
to  his  associates  any  report  which  he  might  have 
heard  in  relation  to  the  solvency  or  circumstances 
of  the  customers  of  the  Bank,  or  probably  of  any 
other  person.  His  motive  in  such  case  would  be 
presumed  to  be  innocent,  which  presumption  could 
only  be  repelled  by  proof  of  express  malice. 

Citations— 2  Phil.  Ev.,  100, 109,  n.  a ;  Stark.  Sland., 
117,  228 ;  3  Johns.,  180 ;  1  T.  R.,  110 :  Burr.,  2425 ;  Bull. 
N.  P.,  8 ;  5  Johns.,  476 ;  17  Johns.,  218- 

THIS  was  an  action  of  slander,  tried  at  the 
N.  Y.  Circuit  in  Oct.,  1827,  before  the 
Hon.  Reuben  Hyde  Walworth,  then  one  of  the 
Circuit  Js.    The  declaration  alleged  special 
damage. 

The  first  witness  called  by  the  plaintiff  was 
Samuel  Whittemore,  who  testified  that  early  in 
the  morning  of  Sep.  15,  1825,  he  met  the'de- 
fendant  in  the  street,  and  put  to  him  the  ques- 
tion which  was  then  very  common,  "Were  there 
any  failures  yesterday  ?" — failures  being  very 


frequent  in  those  days  in  consequence  of  the 
rage  for  cotton  speculations — to  which  the  de- 
fendant answered,  "Not  that  I  know  of;  but 
I  understand  that  there  is  trouble  with  the 
Messrs.  Sewalls."  On  witness  expressing  his- 
confidence  in  the  solvency  of  the  Messrs.  Sew- 
alls, the  defendant  observed,  "I  can't  tell 
whether  it  is  true  or  not."  From  what  the  de- 
fendant said  the  witness  supposed  he  intended 
to  convey  the  idea  that  the  Sewalls  either  had 
failed  or  would  fail.  This  *part  of  the  [*292 
testimony  was  objected  to,  but  admitted  by  the 
judge  as  proper  in  support  of  the  charge  cf 
special  damage;  the  judge  expressing  his  opin- 
ion that  the  words  were  not  in  themselves  ac- 
tionable. The  witness  further  testified  that  he 
was  a  director  of  the  Delaware  and  Hudson 
Bank;  that  the  Messrs.  Sewalls  had  notes  run- 
ning there  which  he  had  used  his  influence  ta 
have  discounted  and,  therefore,  felt  anxious  to 
ascertain  whether  there  was  any  truth  in  the 
report.  He  inquired  of  Mr.  Heyer.  the  cash- 
ier of  the  N.  Y.  Bank,  whether  there  were  any 
failures  the  preceding  day,  and  on  his  answer- 
ing that  he  knew  of  none,  witness  communi- 
cated to  him  the  substance  of  what  he  had 
heard  from  the  defendant.  The  defendant  also- 
was  a  director  of  the  Delaware  and  Hudson 
Bank,  and  president  or  cashier  of  another 
bank.  The  witness  said  that  he  did  not  think 
that  the  defendant  was  actuated  by  malice  to- 
wards the  Messrs.  Sewalls  in  making  the  com- 
munication to  him,  and  that  he,  the  witness, 
did  not  know  but  that  it  might  be  the  duty  of 
one  bank  director  to  give  such  information  to- 
another. 

Robert  Gracie,  another  witness  for  the  plaint- 
iff, testified  that  Sep.  16,  1825,  the  mercantile 
house  of  Rogers  &  Gracie,  of  which  he  was  a 
member,  held  the  note  of  the  Messrs.  Sewalls, 
and  offered  it  with  the  indorsement  of  his 
house  for  discount  at  the  N.  Y.  Bank;  it  was 
not  discounted,  but  handed  back  by  Mr.  Hey- 
er. the  cashier,  who  told  the  witness  that  the 
Messrs.  Sewalls  had  failed.  Witness  related  to 
his  partner  what  the  cashier  had  said. 

The  plaintiff  offered  to  prove  by  N.  G- 
Carnes,  another  witness  produced  by  him,  that 
he  heard  the  report  that  the  Sewalls  had  failed 
and  that,  in  consequence  thereof,  his  house  took 
away  from  them  business  worth  $1,500  a  year; 
and  that  he  heard  the  report  as  coming  from 
the  house  of  Rogers  &  Gracie.  This  evidence 
was  objected  to  unless  it  was  shown  that  the 
report  did  in  fact  come  from  Rogers  &  Gracie. 
The  judge  decided  that  the  evidence  was  inad- 
missible unless  the  report  could  be  traced  to 
the  defendant;  that  where  the  plaintiff  claimed 


NOTE.— Slander—  Privileged  communications. 

See,  generally.  Bullock  v.  Koon,  9  Cow.,  30,  notf, 
and  other  notes  there  cited;  Moody  v.  Baker,  5  Cow., 
351,  note  and  other  notes  there  cited. 

Privileged  Communications. 

Bona  nde  communications,  made,  without  malice, 
by  a  person  in  the  discharge  of  a  public  or  private 
duty,  are  ptwileged.  Jarvis  v.  Hatheway,  3  Johns., 
180:  Orensby  v.  Douglass,  37  N.  Y.,  477:  Fowles  v. 
Bowen,  30  N.  Y.,  20;  Liddle  v.  Hodges,  2  Bosw.,  537; 
Viele  v.  Gray,  10  Abb.  Pr.,  1:  1«  How.  Pr.,  550:  How- 
ard v.  Thompson,  21  Wend.,  319;  Klinck  v.  Colby,  46 
N.  Y.,  433;  Lewis  v.  Chapman,  16  N.  Y.,  373;  Thorn  v. 
Moser,  1  Den.,  488;  Harwood  v.  Keech,  4  Hun,  389; 
Halstead  v.  Nelson,  24  Hun,  39f>;  Knight  v.  Gibbs,  3 
Nev.  &  Man.,  469;  Carrol  v.  Bird,  3  Esp.,  204:  Tuson 
v.  Evans,  12  Adol.  &  Ell.,  736;  Harrison  v.  Bush,  5 
El.  &  B.,  344;  Woodard  v.  Lander,  6  Car.  &  P.,  548; 
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Johnson  v.  Evans,  3  Esp.,  32;  Fares  v.  Starke;  9  Dana, 
128:  Mayo  v.  Sample,  18  Iowa,  307:  Smith  v.  Higgins, 
16  Gray,  251;  Bradley  v.  Heath,  12  Pick.,  163;  Coombs- 
v.  Rose,  8  Blackf .,  155;  M'Mullan  v.  Birch,  1  Bin.,178; 
Dale  v.  Harris,  109  Mass.,  193;  Gardner  v.  Slade,  13 
Q.  B.,  796:  Somerville  v.  Hawkins,  10  C.  B.,590;  Thorn 
v.  Blanchard,  5  Johns.,  508,  note. 

Language  used  in  the  course  nf  legislative  proceed- 
ings is  privileged.  And  so  is  language  used  by  the 
judge,  a  party,  his  counsel,  a  juror  or  witness  in  the 
course  of  judicial  proceedings.provided  it  is  mate- 
rial to  the  issue.  See  Ring  v.  Wheeler.  7  Cow.,  725, 
note. 

On  the  subject  of  special  damages,  in  connection 
with  the  above  case  of  Sewall  v.  Catlin,  see  Hastings 
v.  Palmer,  20  Wend.,  225;  Hallock  v.  Miller,  2  Barb.,. 
630;  Olmsted  v.  Brown,  12  Barb.,  827. 
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general  damages  in  consequence  of  a  slander 
either  started  or  repeated  by  the  defendant,  the 
293*]  *jury  in  estimating  such  damages, 
might  always  take  into  consideration  the  prob- 
able effect  of  such  slander,  and  give  damages 
accordingly;  but  to  enable  the  plaintiff  to  re- 
cover for  any  specific  injury  which  he  had  sus- 
tained, it  was  necessary  for  him  to  trace  the 
report  which  caused  the  injury  to  the  defend- 
ant. The  plaintiff  next  offered  to  prove  that 
a  report  that  the  Messrs.  Sewalls  had  failed, 
was  current  in  the  city  immediately  after  the 
conversation  between  the  first  witness  and  the 
defendant,  and  that,  in  consequence  of  such 
report,  the  plaintiff  sustained  the  special  dam- 
age laid  in  the  declaration;  this  evidence  was 
also  rejected.  The  plaintiff  rested,  and  the 
judge  directed  a  nonsuit  to  be  entered.  A  mo- 
tion was  now  made  to  set  aside  the  nonsuit. 

Mr.  J.  Blunt,  for  plaintiff.  The  words 
were  in  themselves  actionable,  imputing  to  the 
Messrs.  Sewalls  a  want  of  credit  as  merchants. 
Stark.,  Slander,  117.  The  fact  that  the  de- 
fendant and  the  witness  to  whom  the  com- 
munication was  made  were  both  directors  of 
the  same  moneyed  institution,  furnishes  no  ex- 
cuse, under  the  circumstances  of  this  case. 
The  communication  was  made  in  the  street, 
and  not  at  a  meeting  of  the  board  of  directors 
where  the  defendant  might  have  conceived  it 
his  duty  to  give  such  information  as  he  pos- 
sessed in  relation  to  the  parties. 

The  defendant  is  liable  for  the  consequences 
naturally  resulting  from  the  speaking  of  the 
words.  It  was  not  necessary  to  trace  the  re- 
port, in  its  progress,  from  the  defendant  to  the 
person  who  withdrew  his  business  from  the 
plaintiff,  by  means  of  which  he  sustained  the 
special  damage.  Stark.,  Slander  passim;  2 
Stark.,  Ev.,  850;  3  Wils.,  186;  5  Binn.,221. 

Mr.  W.  Slosson,  for  defendant.  To  main- 
tain this  action  it  must  be  shown  that  there  was 
malice  in  the  defendant.  Stark.,  Slander,  219; 
2  East,  425.  What  was  said  by  him  was  quali- 
fied; he  could  not  say  whether  the  report  was 
true  or  not,  and  the  witness  expressly  screened 
him  from  any  malicious  intent;  the  malice, 
therefore,  instead  of  being  proved  was  nega- 
tived. 

294*]  *The  defendant  was  under  a  moral 
obligation  to  communicate  to  his  co-director 
what  he  had  heard  relative  to  the  circumstances 
of  the  Messrs.  Sewalls,  and  being  under  such 
obligation,  he  is  not  liable  to  an  action  unless 
express  malice  is  shown.  3  Johns.,  180;  1  T. 
R.,  110. 

The  proof  of  special  damage  was  properly 
rejected.  The  defendant  was  not  accountable 
for  the  speaking  of  words  occasioning  special 
damage  to  the  plaintiffs,  unless  it  was  shown 
that  such  speaking  was  caused  by  what  had 
been  said  by  him. 

Mr.  R.  Sedgwick,  in  reply.  The  princi- 
pal question  is,  was  the  occasion  such  as  to  jus- 
tify the  speaking  of  the  words  complained  of? 
Allowing  that  the  defendant  had  the  right  to 
make  the  communication  to  the  witness,  at  a 
proper  time  and  place,  it  is  denied  that  he  had 
the  right  to  speak  on  the  subject  in  the  public 
street;  and  at  all  events,  it  should  have  been 
submitted  to  the  jury  to  say,  whether  the  de- 
fendant should  be  considered  as  acting  official- 
ly in  making  the  communication,  or  as  mali- 
WEND.  3. 


ciously  giving  currency  to  a  rumor  injurious 
to  the  plaintiffs. 

By  ttte  Court,  Sutherland,  J.  The  defend- 
ant was  not  justified  in  speaking  the  words  in 
question  on  the  ground  that  he  and  the  witness 
to  whom  they  were  addressed  were  both  direct- 
ors of  the  same  bank.  They  were  not  spoken 
at  the  board  of  directors  with  a  view  of  com- 
municating information,  which  might  proper- 
ly influence  the  operation  of  the  board.  A 
bank  director  would,  undoubtedly,  be  justified 
in  communicating  to  his  associates  any  report 
which  he  might  have  heard  in  relation*  to  the 
solvency  or  circumstances  of  the  customers  of 
the  Bank,  or  probably  of  any  other  person. 
The  legal  presumption  would  be  that  his  mo- 
tive in  making  the  communication  was  to 
guard  the  interest  of  the  institution  to  which 
he  belonged;  and  it  would  be  incumbent  on 
the  plaintiff,  under  such  circumstances,  to  re- 
pel this  presumption  by  proof  of  express  mal- 
ice. 2  Phil.  Ev.,  109,  note  a;  Stark.,  Slander. 
228;  3  Johns.,  180  ;  1  T.  R.,  110;  Burr.,  2425; 
Bull.  N.  P.,  8.  But  where  the  words  are 
spoken  in  the  street  or  market  place,  and  there 
is  nothing  to  show  that  they  were  intended  as 
a  confidential  communication  *from  a  [*295 
bank  director  to  his  associate,  the  party  utter- 
ing them  can  derive  no  protection  or  advan- 
tage from  the  circumstance  that  he  is  a  bank 
director.  Bank  directors  have  no  peculiar 
privilege  to  slander  their  neighbors. 

The  evidence  of  N.  Q.  Games,  that  he  heard 
the  report  that  the  Sewalls  had  failed,  and  that 
in  consequence  thereof  his  house  took  from 
the  Sewalls  business  worth  $1,500  a  year,  was 
properly  rejected.  This  evidence  was  offered 
for  the  purpose  of  showing  the  special  damage 
sustained  by  the  plaintiff  from  the  words  spok- 
en by  the  defendant.  There  was  no  evidence 
that  the  report  heard  by  the  witness  came  from 
the  defendant;  it  was  not  traced  to  him.  The 
judge  decided  correctly,  that  the  plaintiff 
could  not  recover  for  any  special  damage,  un- 
less he  could  trace  the  report  which  occasioned 
the  damage  to  the  defendant;  that  where  the 
plaintiff  claimed  general  damages  only  in  con- 
sequence of  a  report  started  or  repeated  by  the 
defendant,  the  jury  might  take  into  consider- 
ation the  probable  effect  of  such  slander,  and 
give  damages  accordingly;  but  where  a  spe- 
cific injury  is  alleged,  the  report  which  occa- 
sioned it  must  be  clearly  traced  to  the  defend- 
ant. 

I  am  inclined  to  think  the  words  were  ac- 
tionable in  themselves,  being  spoken  of  the 
plaintiffs  as  merchants.  The  witness  inquired 
of  the  defendant,  "If  there  were  any  failures 
yesterday ;"  to  which  he  replied,  "Not  that  I 
know  of,  but  I  understand  there  is  trouble 
with  the  Messrs.  Sewalls."  This  answer,  in 
connection  with  the  interrogation,  was  most 
obviously  calculated  to  convey  an  injurious 
impression  in  relation  to  the  mercantile  stand- 
ing and  credit  of  the  plaintiffs.  The  witness 
had  heard  of  no  failures,  but  he  had  heard  of 
that  the  Sewalls  were  in  trouble.  Every  per- 
son would  understand  from  this  expression, 
when  used  in  reply  to  such  a  question,  that  the 
Sewalls  were  embarrassed,  were  very  hardly 
pressed  and  would  probably  fail,  and  such  was 
the  sense  in  which  the  witness  understood 
them.  Any  words  which  in  common  accepta- 
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tion  imply  a  want  of  credit  or  responsibility, 
when  spoken  of  a  merchant,  are  actionable. 
Stark.,  Slander,  117,  and  cases  cited;  2  Phil. 
Ev.,  100;  5  Johns.,  476;  17  Id.,  218,  and  cases 
296*]  cited.  *Whether  they  were  spoken 
maliciously  or  not,  was  for  the  jury  to  dete'r- 
mine.  The  plaintiff  should  not,  therefore,  have 
been  nonsuited.  The  judge  at  Nisi  Prius  held 
the  words  not  to  be  actionable,  and  as  the 
*  plaintiff  failed  to  prove  his  special  damage, 
nonsuited  him  on  that  ground. 

The  nonsuit  must  be  set  aside  and  a  new  trial 
granted. 

Cited  in— 16  N.  Y.,  376 :  4  Hun,  391 :  6  T.  &  C.,  667  ; 
23  How.  Pr.,  254:  18  Abb.  Pr.,  414;  10  Leg.  Obs.,  91;  31 
Am.  Dec.,  221,  223  (9  N.  H.,  34). 


THE  UTICA  INSURANCE  COMPANY 


CAD  WELL,  BADGER  AND  KING. 

Usury  —  Loan  made  by  Insurance  Company  on 
Condition  that  Borrower  Take  Out  a  Policy  at 
Regular  Rates,  not  Usurious  —  Power  of  the 
Utica  Insurance  Company  to  make  Loans  — 
Parties  —  Practice  —  Reasonable  Notice  to  Pro- 
duce Books,  &c.  —  Witnesses  —  Competency  of. 

Where  an  insurance  company,  on  being  applied  to 
for  the  loan  of  a  sum  of  money,  agree  to  make  the 
loan  on  condition  that  the  borrower  will  effect  an 
insurance  with  the  company,  and  such  insurance  is 
made  and  a  premium  paid  not  exceeding  the  usual 
rate  of  charges  in  such  cases,  such  facts  do  not 
amount  to  evidence  of  usury. 

The  Utica  Ins.  Co.  have  a  right  to  invest  their 
surplus  funds  in  loans.  But  having  called  in  a  part 
of  their  capital  for  the  express  purpose  of  making 
loans  in  a  particular  way,  viz.  :  by  the  issuing  of 
checks  in  the  shape  of  bank  notes,  it  was  held,  that 
loans  thus  made  are  in  violation  of  the  Restraining 
Act,  and  that  a  note  taken  upon  such  loan  is  void. 

The  money  lent  may,  however,  be  recovered  under 
the  common  count,  and  checks  drawn,  received  as 
money,  and  duly  paid,  will  be  considered  money. 
The  recovery,  however,  in  such  case,  being  on  the 
contract  as  distinguished  from  the  security,  an  ac- 
tion cannot  be  sustained  against  the  borrower  and 
his  sureties,  the  sureties  not  being  parties  to  the 
contract. 

A  corporation  may  be  proved  by  an  exemplifica- 
tion of  the  Act  of  Incorporation  and  acts  of  user 
under  it. 

Reasonable  notice  must  be  given  to  produce  books 
or  papers  before  the  time  when  the  cause  may  be 
tried.  What  shall  be  deemed  reasonable  notice  de- 
pends upon  the  circumstances  of  the  case.  Whether 
secondary  evidence  shall  be  admitted  depends  upon 
the  discretion  of  the  judge. 

It  is  no  objection  to  the  competency  of  a  witness  in 
an  action  by  a  moneyed  institution  that  a  few  days 
before  the  trial  he  had  sold  out  his  stock,  although 
he  stated  that  he  supposed  he  could  purchase  it 
back  if  he  chose  ;  he  testifying  that  the  transfer  by 
him  was  without  any  agreement,  either  express  or 
implied,  that  the  stock  should  be  reconveyed. 

Citations-2  Cow.,  777  ;  8  Cow.,  20. 

THIS  was  an  action  of  assumpsit  tried  at  the 
Oneida  Circuit  in  Apr.,  1«28,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 
The  declaration  contained  a  count  on  a 
promissory  note  for  $1,000,  dated  Sep.  28, 
1826,  payable  in  90  days,  to  Henry  Green  or 
order,  and  indorsed  by  him  to  the  plaintiffs, 
and  common  money  counts.  The  defendants 
pleaded  non  assumpsit  and  specially,  that  in 
July,  1822,  the  stockholders  of  the  Utica  Ins. 
Co.,  in  pursuance  of  authority  given  by  the 
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Act  of  their  Incorporation,  voted  to  discontin- 
ue the  business  of  the  Corporation,  and  that 
the  business  was  accordingly  discontinued,  and 
that  the  receiving  of  the  note  declared  on  was 
subsequent  to  such  vote,  &c.  The  plaintiffs  re- 
plied, denying  the  vote  of  discontinuance,  &c. 

The  incorporation  of  the  Utica  Ins.  Co. 
was  proved  by  the  production  of  an  exempli- 
fication of  the  Act  of  *Incorpora-  [*297 
tion  passed  in  Mar.,  1816,  and  evidence  of 
user  under  it.  The  note  was  given  on  a  loan 
of  $1,000,  made  by  the  plaintiffs  to  Cadwell, 
one  of  the  defendants,  the  other  defendants 
having  signed  as  sureties;  the  payee  was  a 
nominal  party.  In  1825,  the  Utica  Ins.  Co. 
called  in  stock  to  the  amount  of  $200,000, 
which  they  deposited  in  the  Tradesman's  Bank, 
in  the  City  of  N.  Y. ,  and  received  interest  for 
the  deposit.  These  funds  were  not  employed 
in  the  business  of  insurance,  but  were  used  in 
making  loans.  In  Nov.,  1825,  the  Company 
had  loaned  out  $50,000  at  Utica,  and  they 
also  loaned  money  in  N.  Y.  Until  June,  1825, 
they  made  their  loans  in  bank  bills,  but  after 
that  time  they  issued  checks,  which  were  on 
silk  paper,  resembling  bank  notes,  and  their 
loans  were  made  in  checks  and  bank  bills. 
The  checks  drawn  on  the  Tradesman's  Bank 
were  always  at  par  in  city  and  country,  and 
were  esteemed  better  than  country  bank  bills, 
because  paid  in  N.  Y.  They  were  always  paid 
when  presented.  Aug.  30,  1825,  a  negotiation 
was  commenced  between  Green,  the  payee  of 
the  note  and  secretary  of  the  Company  and 
Cadwell,  one  of  the  defendants,  relative  to  a 
loan.  Cadwell  was  required  to  make  a  note 
with  sureties,  and  to  effect  an  insurance  ;  and 
was  given  to  understand  that  a  renewal  of  his 
note  would  depend  upon  his  giving  a  good  cir- 
culation to  the  paper  of  the  Company,  and 
making  frequent  exchanges  with  the  Com- 
pany. These  terms  he  agreed  to;  he  effected 
an  insurance  for  one  year  on  a  dwelling-house 
and  other  buildings  to  the  amount  of  $2,900, 
and  paid  a  premium  of  $21.60,  which  was 
rather  lower  than  the  usual  rate  of  charging 
for  insurance.  The  money  was  loaned  in  the 
usual  way  in  giving  checks,  and  the  note  taken. 

The  defendants  called  for  the  production  of 
the  books  of  the  Company,  to  show  the  time 
and  manner  of  the  loan  in  this  case,  and  the 
proceedings  of  the  stockholders  in  relation  to 
the  discontinuance  of  the  business  of  the  Com- 
pany. Notice  to  produce  the  books  was  given 
Apr.  5,  at  4  P.  M.  The  circuit  commenced 
Apr.  7,  at  10  A.  M.  *The  books  were  [*298 
in  N.  Y.,  where  the  Company  have  an  office, 
and  where  the  principal  part  of  the  stockhold- 
ers reside.  The  Company,  however,  have  also 
an  office  in  Utica.  A  journey  in  that  season  of 
the  year  may  be  performed  from  Utica  to  N. 
Y.  and  back  in  four  days.  The  plaintiffs  ob- 
jected to  the  sufficiency  of  the  notice.  The 
judge  sustained  the  objection,  and  decided  that 
the  defendants  were  not  entitled  to  give  parol 
testimony  of  the  contents  of  the  books. 

A  question  arose,  on  the  trial  of  the  cause, 
as  to  the  competency  of  a  witness  called  by  the 
plaintiffs.  On  a  preliminary  examination,  he 
testified  that  a  few  days  before  the  trial,  he 
was  a  stockholder  and  director  of  the  Com- 
pany; that  he  had  sold  his  stock  to  a  person 
who  was  able  to  pay  for  it;  that  there  was  no 
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agreement,  express  or  implied,  that  he  should 
take  the  stock  back  again,  but  he  supposed  he 
could  buy  it  back  if  he  chose  so  to  do.  The 
judge  decided  that  the  witness  was  competent. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  insisted  that  the  proof  of  the 
existence  of  the  Corporation  was  defective,  in- 
asmuch as  the  plaintiffs  had  not  shown  a  com- 
pliance with  the  requirements  of  the  Act  in 
the  organization  of  the  Company  ;  that  the 
loan  was  usurious,  the  insurance  being  effected 
as  a  mere  cover  to  evade  the  statute,  and  the 
insurance  and  the  other  onerous  terms  imposed 
upon  the  borrower  giving  the  lender  more  than 
interest  at  the  rate  of  seven  per  centum  per 
annum  ;  and  that  if  not  usurious,  it  was  a  bank- 
ing transaction  in  violation  of  the  Restraining 
Act,  and  so  requested  the  judge  to  charge  the 
jury.  The  judge  charged  the  jury  that  the 
plaintiffs  were  entitled  to  recover  if  they  were 
satisfied  that  the  premium  paid  on  the  insur- 
ance was  not  greater  than  was  customary  in 
such  cases.  The  defendants  excepted.  The 
jury  found  for  the  plaintiffs  the  amount  due 
on  the  note.  A  motion  was  now  made  to  set 
aside  the  verdict. 

Mr.  J.  A.  Spencer,  for  defendants.  The 
loan  in  this  case  was  a  banking  transaction, 
and  as  such  the  note  is  void  under  the  Restrain- 
ing Act.  Whatever  the  devices  were  to  evade 
299*]  the  *statute,  it  is  manifest  from  the 
facts  of  the  case  that  the  Company  were  doing 
business  as  a  bank.  The  cases  of  this  same 
Company  against  Scott,  19  Johns.,  1,  and  against 
Kip,  8  Cow.,  20,  settle  the  whole  law  on  this 
subject. 

The  note  also  was  usurious.  The  re.quire- 
ment  that  the  borrower  should  effect  an  insur- 
ance with  the  Company  and  pay  them  a  pre- 
mium, taken  in  connection  with  the  loan,  is 
evidence  that  this  was  a  mere  shift  to  evade 
the, statute,  and  should  have  been  distinctly 
submitted  to  the  jury. 

The  notice  to  produce  the  books  called  for, 
was  sufficient.  It  was  no  excuse  that  they  were 
in  N.  Y. ;  they  should  have  been  at  Utica. 

The  sale  of  stock  by  the  witness,  who  was 
objected  to  by  the  defendants,  was  not  bona 
fide.  His  interest  was  the  same  after  as  before 
the  transfer.  It  was  a  device  to  enable  him  to 
be  a  witness.  The  sale  of  his  stock  did  not 
devest  him  of  his  character  of  director. 

Mr.  S.  A.  Foot,  for  plaintiffs.  There  is  no 
restriction  on  this  Company  as  to  the  place 
where  they  shall  conduct  their  business,  ex- 
cept as  to  the  election  of  the  directors  of  the 
Company,  which,  by  the  Act  of  their  Incor- 
poration, must  be  at  Utica.  The  Company 
had  a  surplus  fund  deposited  in  the  Trades- 
man's Bank  in  N.  Y.  They  had  aright  to  loan 
such  fund  on  personal  security,  and  to  make 
their  loans  in  checks  on  the  bank  where  their 
deposit  was  made. 

There  was  no  usury  in  the  transaction.  The 
plaintiffs  were  incorporated  as  an  insurance 
company,  and  had  a  right  to  solicit  business. 
There  is  no  pretense  that  the  premium  paid  ex- 
ceeded the  ordinary  rate.  The  risk  was  in- 
curred, and  a  consideration  passed  for  the  pre- 
mium. The  requirement  to  keep  checks  in 
circulation,  and  to  make  exchanges,  is  no  evi- 
dence of  usury.  The  defendants  did  not  ask 
the  judge  to  submit  this  question  to  the  jury  ; 
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they  only  desired  him  to  decide  the  law.  He 
did  so,  and  they  cannot  now  complain  that  the 
question  was  not  left  to  the  jury. 

The  parol  evidence  of  the  contents  of  the 
books  was  properly  excluded.  The  notice  was 
but  forty-two  hours,  given  at  Utica,  to  produce 
books  which  were  in  N.  Y.  It  was  too  late 
*for  the  first  day  of  the  circuit,  when  [*3OO 
they  were  required  to  be  produced ;  and  the 
plaintiffs  were  not  bound  to  take  measures  to 
produced  them  at  a  subsequent  day,  on  the 
supposition  that  they  might  be  obtained  before 
the  cause  was  reached.  The  witness  who  was 
objected  to  was  not  interested  ;  he  could  neith- 
er be  a  gainer  or  loser  by  the  event. 

By  the  Court,  Savage,  Ch.  J.  I  think  the 
judge  decided  correctly  in  rejecting  the  parol 
proof.  Where  papers  are  at  a  distance,  the 
party  or  his  attorney  is  not  bound,  upon  notice, 
to  leave  court  and  his  business,  and  go  or  send 
for  books  or  papers,  unless  he  has  reasonable 
time  before  the  cause  may  be  tried.  It  hap- 
pened that  between  the  time  of  serving  the 
notice  and  trial  there  was  time  to  have  sent  to 
N.  Y. ;  but  the  attorney  could  not  know  that 
the  cause  would  not  be  reached,  or  that  the 
circuit  would  last  till  he  could  obtain  the 
books.  The  judge  at  the  circuit  must  exercise 
a  reasonable  discretion  as  to  admitting  second- 
ary evidence,  where  the  primary  is  withheld 
after  notice  to  produce  it.  The  party  should 
have  reasonable  notice  ;  and  what  is  reasonable 
must  depend  upon  circumstances.  Where  the 
paper  or  book  wanted  is  in  court,  or  near  bv, 
a  notice  after  the  trial  has  commenced  may  be 
sufficient ;  but  where  they  are  at  a  distance,  a 
suitable  time  should  be  allowed. 

The  objection  to  the  competency  of  the  wit- 
ness was  properly  overruled.  He  had  no  in- 
terest ;  he  had  sold  bonafide\i\s  stock,  and  was 
competent.  This  very  point  was  decided  in 
Bank  of  Utica  v.  Smattey,  2  Cow.,  777,  where 
the  witness  Colling  assigned  his  stock  after  he 
was  sworn  in  the  cause,  and  was  then  held  to 
be  a  competent  witness.  The  witness  could 
not  be  a  director  without  being  a  stockholder. 

The  principal  grounds  of  objection,  how- 
ever, are:  1.  That  this  loaning  was  a  cover  for 
usury.  2.  That  it  was  a  banking  transaction, 
in  violation  of  the  Restraining  Act.  The  judge 
at  the  circuit  decided,  and  so  charged  the  jury, 
that  the  plaintiffs  had  sufficiently  proved  them- 
selves a  Corporation  ;  that  the  loan  was  made 
from  their  surplus  funds  ;  that  the  plaintiff's 
checks  paid  to  the  borrower  were  the  same  as 
money,  as  they  were  always  paid  when  pre- 
sented;  that  *there  was  nothing  im-  [*3O1 
proper  in  the  insurance  of  the  defendants' 
buildings  at  the  usual  rate,  that  being  part  of 
the  business  of  the  Company,  and  that  the  note 
was  not,  therefore,  usurious;  and  that  the 
plaintiffs  were  entitled  to  recover.  To  the 
whole  of  this  charge  the  defendants  excepted. 

The  judge  was,  undoubtedly,  correct,  ac- 
cording to  the  decisions  of  this  court,  in  de- 
ciding that  the  plaintiff  shad  proved  themselves 
a  corporation  ;  and  that  they  had  a  right  to 
loan  money  by  way  of  investing  their  surplus 
funds.  I  am  of  opinion,  also,  that  he  was 
right  in  saying  that  there  was  no  usury  in  the 
transaction.  The  insurance  was  a  lawful  act, 
and  the  principal  business  of  the  plaintiffs ; 
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and  as  it  was  made  at  the  usual  rates  of  pre- 
mium, there  could  be  no  shift  or  contrivance 
in  this  transaction  whereby  the  defendants 
were  made  to  pay  more  than  seven  per  cent, 
interest  on  the  loan  made.  The  defendant 
Cad  well  paid  the  plaintiffs  $21.60,  not  for  the 
loan  of  the  money  which  he  borrowed,  but  for 
the  risk  which  the  plaintiffs  incurred  in  insur- 
ing his  buildings  against  fire.  The  defend- 
ant received  an  equivalent  for  his  premium  in- 
dependent of  the  loan. 

I  am  not  equally  clear  that  the  transaction  in 
question  was  justifiable  within  the  Restraining 
Act,  and  the  rights  of  the  plaintiffs  under  their 
charter,  as  expounded  by  this  court. 

By  the  Restraining  Act.no  person  unauthor- 
ized shall  become  a  proprietor  of  a  fund  for 
the  purpose  of  issuing  notes,  receiving  depos- 
its, making  discounts,  or  transacting  any  other 
business  which  incorporated  banks  may  or  do 
transact  by  virtue  of  the  Acts  of  Incorporation. 
Now  it  appears  in  this  case,  that  a  part  of  the 
capital  not  wanted  for  the  purpose  of  insur- 
ance, and  not  a  part  of  their  profits,  was  called 
in  for  the  express  purpose  of  being  loaned  in  a 
particular  way  ;  the  principal  to  be  deposited, 
and  checks  to  be  drawn  for  the  purpose  of  cir- 
culation. Thus  a  fund  was  virtually  set  apart 
by  the  plaintiffs  for  the  purpose  of  issuing 
notes ;  not  technically  notes,  but  bills  of  ex- 
change, which  are  substantially  notes,  for  cir- 
culation, as  bank  notes.  These  checks  were 
not  intended  to  be  presented  for  the  purpose  of 
withdrawing  the  deposit, because  they  received 
interest  on  the  deposit ;  and  if  they  can  also 
receive  interest  on  their  checks,  they  have  all 
3O2*]  *the  profits  of  that  part  of  banking 
business  which  consists  in  issuing  notes,  and 
more  also  ;  for  banks  receive  no  interest  on  the 
capital  which  lies  in  their  vaults,  but  only  on 
their  credits  and  notes  in  circulation.  It  seems 
to  me,  therefore,  that  the  issuing  checks  pre- 
pared and  intended  for  circulation  like  bank 
notes,  not  being  authorized  by  their  charter, 
was  a  violation  of  the  Restraining  Act.  The 
consequence  is  that  the  note  is  void,  and  the 
plaintiffs  cannot  recover  upon  it. 
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But  it  has  been  decided  in  the  case  of  these 
plaintiffs  against  Kip,  8  Cow.,  20,  that  though 
the  security  is  void,  the  contract  of  loan  is  not 
void.  If.  therefore,  the  plaintiffs  have  lent  the 
defendants  money,  they  may  recover  upon  the 
count  for  money  lent.  It  appears  in  this  case 
that  a  negotiation  took  place  between  the  de- 
fendant, Cadwell,  and  the  plaintiffs  for  a  loan. 
It  was  effected,  and  the  other  parties  (defend- 
ants) are  considered  as  sureties.  The  plaintiffs 
had  money  in  deposit  in  N.  Y.,  and  drew  their 
checks  upon  that  fund.  These  checks  author- 
ized the  holder  to  draw  the  money  at  pleasure, 
and  it  appears  that  all  the  checks  presented 
have  been  paid.  Suppose  an  individual  lends 
his  check  when  he  has  funds,  and  it  should  ap- 
pear that  all  his  checks  have  been  paid,  the 
conclusion,  without  evidence  to  the  contrary, 
is,  that  the  check  has  been  paid.  It  is,  there- 
fore, money.  Had  there  been  but  one  check 
given  to  Cadwell,  under  the  other  circum- 
stances, appearing  in  this  case,  there  could  be 
no  doubt  that,  as  between  him  and  the  plaint- 
iffs, the  transaction  was  a  loan  of  money  ;  and 
as  between  them,  it  can  make  no  difference 
whether  there  was  one  check  or  one  hundred. 
It  seems  to  me,  therefore,  that  there  was  a  loan 
of  money  to  Cadwell,  but  not  to  the  other  de- 
fendants. There  is  no  liability  upon  them, 
but  upon  the  note.  They  have  had  no  other 
transactions  with  the  plaintiffs. 

This  is  a  joint  action  against  three  defend- 
ants, against  two  of  whom  no  cause  of  action 
is  shown.  The  plaintiffs  have,  therefore,  failed. 

A  new  trial  must  be  granted  ;  costs  to  abide  the 
event. 

.Loan  on  void  instrument  may  he  recovered  on  com- 
mon counts.  Criticised— 25  Wend.,  650:  14  N.  Y.,  189; 
15  N.  Y.,  97;  18  Hun,  295.  Cited  in— 7  Wend.,  281 ;  79 
N.  Y.,  447 ;  12  Blatchf .,  214;  7  Bank  Rep.,  590;  13  Bank 
Reg:.,  126;  25  Am.  Rep.,  44  (123  Mass.,  130);  35  Am.  Rep., 
535. 

Corporation,  proof  of '.  Cited  in— 5  Wend.,  490 ;  H. 
&  D.,  136;  33  Am.  Dec.,  660  (16  Me.,  224). 

Notice  to  produce  written  evidence.  Cited  in — 13 
Wend.,  509 ;  11  Hun,  228;  44  Am.  Dec.,  461  (9  Ala.,662). 

Competency  of  witness.  Cited  in— 18  Wend.,  474  ; 
20  Wend.,  221. 

Usury.  Cited  in-33  N.  Y.,  65;  47  N.  Y.,  196;  3  Edw., 
200. 
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CASES  ARGUED  AND  DETERMINED 


THE 


SUPREME  COURT  OF  JUDICATURE 


OP  THE 


STATE   OF  NEW  YORK, 

IN 
OCTOBER  TERM,  1839,  IN  THE  FIFTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


3O3*]  *GIBBONS,  Executrix,  v.  LARCOM. 

Irregular  Ca.  Sa. 

A  ea.  sa.  with  a  term  intervening  between  its  teste 
and  return,  is  irregular. 

Citations— Archb.,tit.  Execution,  teste,  &c.;  1  R.L., 
318 : 16  Johns.,  145;  2  R.  8..  197. 

MOTION  to  set  aside  capias  ad  satisfacien- 
dum  for  irregularity.  The  ca.  sa.  was 
issued  July  29  last,  tested  May  16,  and  return- 
able on  the  third  Monday  of  Oct.  then  next. 
The  defendant  was  arrested  on  it  Aug.  14. 

Messrs.  Lansing  and  Frothingham,  for 
defendant,  cited  1  R.  L.,  318. 

M r.  J.  Edwards,  for  plaintiff,  insisted  that 
a  term  may  intervene-  between  the  teste  and  re- 
turn of  a  ca.  sa.  without  affecting  its  regular- 
ity ;  though  it  would  be  otherwise  in  the  case 
of  mesne  process.  2  Bac.  Abr. ,  tit.  Execution, 
C,  1  ;  1  Arch.  Pr.,  259  ;  1  Sell.,  521. 

By  the  Court,  Marcy,  J.  It  is  not  necessary 
by  the  practice  of  the  King's  Bench  in  England, 
that  a  writ  of  execution  should  be  made  re- 
turnable in  the  term  next  after  that  in  which 
it  is  tested.;  if  a  terra  intervene,  it  is  not  ma- 
3O4*]  terial.  *Archb.,  tit.  Execution,  teste, 
<fcc.  But  we  have  a  statutory  regulation  which 
conflicts  with  this  practice,  1  R.  L.,  318,  regu- 
lating the  teste  and  return  of  process  in  this 
•court.  It  has  been  supposed  by  counsel,  that 
this  statute  related  only  to  mesne  process  ;  this 
court,  however,  regarded  it  otherwise  in  Gor- 
don v.  Valentine,  16. Johns.,  145,  where  a  fl.  fa. 
and  ca.  sa.  tested  otherwise  than  directed  by 
the  statute,  were  held  to  be  irregular.  This  pro- 
vision in  the  new  revision  of  the  Statutes,  2  R. 
S.,  197,  is  explicitly  applicable  to  final  as  well 
as  to  mesne  process. 

The  motion  is  granted,  unless  the  plaintiff  pays 
the  costs  of  this  motion,  in  which  case  he  has  leave 
to  amend. 


THE  PEOPLE,  ex  rel.  8.  HALE  and 
J.  M'CLURE, 

ONONDAQA  C.  P. 

Mandamus —  Costs. 

A  party  resisting  a  mandamus  in  this  court.by  re- 
•quiring  the  relators  to  plead  or  demur,  and  subse- 
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quently  joining  in  demurrer,  is  liable  to  the  costa  of 
the  demurrer,  on  judgment  being  rendered  in  favor 
of  the  relators. 

Citation— 2  Wend.,  301. 

MOTIOX  for  costs  against  party  defending 
in  a  case  of  mandamus.  Hale  and  M'Clure 
had  obtained  an  alternative  mandamus  to  the 
Onondaga  C.  P.,  to  vacate  a  rule  in  an  appeal 
case  granted  by  them,  in  favor  of  one  Edmund 
Millard,  the  appellant  below.  On  the  coming 
in  of  the  return  to  the  alternative  mandamus, 
the  relators  were  required  on  the  motion  of 
Millard  to  plead  or  demur.  They  demurred 
and  served  a  copy  of  the  demurrer  on  the  at- 
torney of  Millard,  who  joined  in  demurrer, 
signing  the  joinder  as  "  Attorney  and  counsel 
for  Edmund  Millard  appellant,  on  behalf  of 
the  judges  of  the  Court  of  Common  Pleas  in 
and  for  the  County  of  Onondaga."  Subse- 
quently a  judgment  was  rendered  in  this  court 
in  favor  of  the  relators  and  costs  taxed,  which 
having  been  demanded  of  Millard  and  not  paid, 
an  attachment  was  now  asked  for. 
Mr.  H.  F.  Mather,  for  relators. 

By  the  Court,  Marcy,  J.  This  case  is  dis- 
tinguishable from  that  of  People  v.  Jefferson  C. 
P.,  2  Wend.,  301.  There  the  parties  opposing 
the  mandamus  had  done  no  act *beyond  [*3Oo 
resisting  the  issuing  of  a  peremptory  mandamus 
on  the  coming  in  of  the  return  ;  here  the  party 
opposing  applied  for  a  rule  on  the  relators  to 
plead  or  demur,  and  on  being  served  with  a 
demurrer  put  in  a  joinder.  He  thereby  became 
an  actor  in  the  suit,  and  must  be  responsible 
for  the  costs,  which  he  w  ordered  to  pay,  or  to 
show  cause  by  the  first  day  of  the  next  term. 


LINACRE  t>.  LUSH. 

Practice — Costs. 

Where  a  plaintiff  pays  costa  to  a  defendant  for  not 
proceeding  to  trial  at  a  Circuit  Court  pursuant  to 
notice,  he  cannot  afterwards  charge  the  defendant 
with  the  plaintiff's  costs  of  that  circuit,  though  he 
subsequently  obtains  a  verdict. 

rpAXATION  of  costs.  The  plaintiff  having 
JL  paid  costs  to  the  defendant  for  not  pro- 
ceeding to  trial  pursuant  to  notice  at  a  circuit, 
antecedent  to  that  at  which  the  cause  was  tried 

875 


305 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829- 


and  a  verdict  found  for  the  plaintiff  ;  in  mak- 
ing up  his  bill  of  costs  charged  the  defendant 
with  the  plaintiff's  costs  of  the  first  circuit. 
This  was  objected  to  by  the  defendant,  and  the 
question  submitted  to  the  court,  who  said  that 
the  plaintiff  was  not  entitled  to  such  costs. 

Mr.  J.  M'Kown,  for  plaintiff. 

Mr.  S.  S.  Lush,  for  defendant. 


LAWRENCE  v.  BUSH,  Administratrix,  Ac. 

Pleading  and  Practice — Administrators. 

After  an  administratrix  has  pleaded  the  general 
issue  and  a  plea  of  plene  administravit  prcetera  cer- 
tain sum,  and  the  plaintiff  in  the  action  has  replied 
admitting:  the  truth  of  the  second  plea,  praying 
judgment,  &c.,  a  plea  puts  darrein  continuance,  set- 
ting forth  a  judgment  confessed  by  the  administra- 
trix in  a  suit  commenced,  since  the  action  in  which 
the  plea  is  interposed  was  at,  .issue  and  noticed  for 
trial,  will  be  received  and  considered  good. 

Citations— 1  Maule.  &S.,  395;  Doug.,  452;  5  Taunt., 
333.  665 ;  1  Johns.  Ch.,  276. 

MOTION  to  strike  out  plea  of  puts  darrein 
continuance.  This  suit  was  commenced  at 
the  last  May  Term.  The  declaration  contained 
the  common  counts  for  goods,  wares  and  mer- 
chandises, sold  and  delivered  the  intestate  in 
his  lifetime.  The  defendant  pleaded  the  gen- 
eral issue  and  plene  administramt  prater,  $80. 
The  plaintiff  replied,  admitting  the  truth  of 
3O6*J  *the  second  plea,  praying  judgment  of 
the  $80,  in  part  satisfaction  of  his  damages, 
and  for  the  residue  to  be  levied  of  the  goods 
and  chattels,  &c.,  quando  acciderint ;  but  stay- 
ing such  judgment  until  the  trial  and  deter- 
mination of  the  issue  between  the  parties.  A 
notice  of  trial  was  then  served  for  the  Monroe 
Circuit,  which  commenced  Aug.  81.  On  the 
second  day  of  the  circuit  the  plaintiff  was  served 
with  a  plea  of  puis  darrein  continuance,  setting 
forth  a  judgment  obtained  in  this  court  at  the 
last  August  Term,  by  one  C.  B.  Hamilton, 
against  the  defendant  as  administratrix,  &c., 
for  $134.89,  averring  that  the  defendant  had 
fully  administered,  &c.,  except  as  to  $80,  and 
that  such  sum  was  not  sufficient  to  satisfy  such 
judgment,  &c.  The  capias  in  the  suit  of  Ham- 
ilton was  returnable  at  the  last  August  Term  ; 
it  was  issued  after  the  plaintiff  in  this  cause 
had  replied  to  the  plea  of  plene  administramt 
prater,  and  had  given  notice  of  trial  for  the 
Monroe  Circuit,  and  the  judgment  set  forth  in 
the  plea  puis  darrein  was  obtained  on  a  cogno- 
vit given  by  the  defendant  Aug.  31. 

Mr.  S.  B.  Jewett,  for  plaintiff,  insisted 
that  the  defendant,  in  the  suit  of  Hamilton, 
should  have  plead  her  former  plea  of  plene  ad- 
ministramt except  as  to  the  $80,  and  as  to  that 
sum  that  she  had  confessed  it  in  a  former  ac- 
tion. He  cited  1  Salk.,  310  ;  Doug.,  452  ;  1 
Saund.,  334.  n.  8. 

Mr.  W.  Groves,  for  defendant. 

By  the  Court,  Marcy ,  J.  An  executor's  or 
administrator's  hands  are  tied  by  a  suit  as  to 
paying  debts  of  equal  degree  to  that  on  which 
the  suit  is  commenced  ;  but  he  may  confess  a 
judgment.  This  is  justly  deemed  an  anomaly 
in  the  law,  and  courts  have  been  called  on  to 
explain  the  reason  of  it.  This  is  done  by  Ld. 
Ellenborough,  in  the  case  of  Tolputt  v.  Wells, 
1  Maule  &  8.,  395. 
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The  suit  ties  up  the  hands  of  the  adminis- 
trator or  executor,  who  cannot  accelerate  the 
proceedings  la  it,  nor  can  the  creditors  of  the 
intestate  generally,  who  are  interested  in  the 
administration  going  forward,  do  anything  to 
advance  it.  Courts,  therefore,  allow  of  the 
confession  of  a  judgment  to  *relieve  the  [*3O7 
executor  or  administrator  from  a  situation  em- 
barrassing to  him  and  injurious  to  the  cred- 
itors. 

But  a  creditor  is  not  to  be  deprived  of  the 
fruits  of  his  diligence;  and  he  can  secure  them, 
it  is  said  by  Le  Blanc,  J.,  in  the  case  cited  from 
Maule  &  S.,  by  compelling  the  executor  or  ad- 
ministrator to  plead  ;  and  if  time  is  asked  for 
that  purpose,  it  is  given  only  on  condition  of 
not  confessing  judgment.  This  condition  is 
imposed  because  the  law  entertains  a  jealousy 
that  the  right  to  confess  judgment  may  be  im- 
properly used.  The  remark  of  Le  Blanc  seems  to- 
imply,  that  if  the  executor  does  plead,  he  can- 
not afterwards  confess  a  judgment ;  but  Bay- 
ley,  J.,  in  the  same  case,  is  more  explicit  on 
this  point.  He  says,  "An  executor  may  indeed, 
pending  an  action  against  him  by  one  creditor, 
confess  a  judgment  to  another  in  equal  degree, 
provided  he  do  it  before  he  is  compelled  to 
plead  to  the  action  ;  because  up  to  that  extent 
the  law  allows  him  to  give  a  preference." 

Where  the  administrator  pleaded  plene  ad- 
ministamt  except  £48,  and  to  another  action 
pleaded  plene  administramt  prater  the  same 
sum,  and  as  to  that  sum  that  he  had  confessed 
it  in  another  action  in  a  plea  at  the  same  term, 
such  latter  plea  was  allowed  to  be  good.  Wa- 
ters v.  Offden,  Doug.,  452.  In  the  case  of  Prince 
v.  Nicholson,  5  Taunt.,  333,  665,  the  court, with, 
considerable  difficulty,  bfought  themselves  to- 
decide  in  favor  of  a  plea  puis  darrein  continu- 
ance by  an  executor,  after  he  had  pleaded  the- 
general  issue,  setting  up  judgments  recovered 
since  the  general  issue  pleaded,  and  in  suits 
commenced  subsequent  to  that  in  which  the 
plea  was  put  in.  Ch.  J.  Gibbs  considered  it  a 
forcible  objection  that  a  judgment  recovered 
in  an  action  commenced  since  the  beginning  of 
the  plaintiff's  suit  could  not  be  pleaded;  but  he 
obviated  the  objection  by  adverting  to  the  hard- 
ship to  which  the  executor  would  be  exposed 
by  disallowing  the  plea. 

So  far  as  the  case  in  Maule  &  S.  is  an  author- 
ity against  allowing  an  executor  to  plead  pui» 
darrein  continuance  a  judgment  recovered  aft- 
er he  had  pleaded  the  general  issue,  it  is  over- 
ruled by  the  case  of  Prince  v.  Nicholson.  Ch. 
J.  Gibbs  stated  that  it  did  not  appear  whether 
the  judgments  pleaded  puis  darrein  continu- 
ance in  that  case  were  recovered  *by  [*3O8 
nil  dicit,  confession  or  after  verdict.  If  oy  con- 
fession it  was  a  case  like  this  ;  but  whether  by- 
confession  or  otherwise,  the  court  considered 
the  same  principle  applicable. 

The  reasons  for  allowing  a  plea  like  that  un- 
der consideration,  on  reflection,  will  be  found 
to  be  more  satisfactory  than  they  appear  at  first- 
view.  The  administratrix  in  this  case  may 
nave  felt  it  her  duty  to  put  the  plaintiffs  to  the 
proof  of  their  demand,  and  she  may  have  been 
satisfied  with  the  justice  of  that  for  which  the 
second  suit  was  brought.  She  could  not  plead, 
as  the  defendant  did  in  the  case  of  Waters  v. 
Ogden,  that  she  had  administered  all  but  the 
$80,  and  that  she  had  confessed  that  sum  in 
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this  suit,  because  she  had  pleaded  the  general 
issue  as  well  as  the  plea  of  plene  administravit 
prater.  She  could  not  forbear  to  plead,  be- 
cause a  default  might  have  been  taken  against 
her,  and  that  would  have  been  anacknowledg 
ment  of  assets.  Plait  v.  Bobbins,  1  Johns.  Cas., 
276.  This  view  of  the  situation  of  the  adminis 
tratrix  induces  me  to  approve  of  the  principle 
of  the  case  of  Prince  v.  Nicholson,  and  to  apply 
it  to  the  case  before  us. 

This  question  should  have  been  presented 
by  pleading,  and  not  on  motion  ;  but  having 
examined  it,  we  shall  dispose  of  it  on  this  ap- 
plication. 

Motion  denied. 

Cited  in-2  How.  Pr..  11 :  4  How.  Pr.,  30. 


FOBES  v.  MEIGS. 

Assumpsit — Costs — Practice. 

Where  a  plaintiff  in  an  action  of  aswmpsit  recov- 
ers a  sum  not  carrying  costs,  and  the  defendant  is 
entitled  to  costs,  the  defendant  in  the  first  instance 
cannot  make  up  the  record  of  judgment.  His  course 
is,  to  have  his  costs  taxed,  and  to  require  of  the 
plaintiff  to  insert  the  same  in  the  record,  or,  if  the 
record  be  already  made  up  and  filed,  to  enter  a  sug- 
gestion on  it,  stating  the  taxation  of  the  costs,  and 
the  amount  thereof. 

Citation— 1 R.  L..  344. 

rPAXATION  of  costs.  The  plaintiff  in  an 
-L  action  of  assumpsit  recovered  a  sum  less 
than  $50.  The  defendant  in  his  bill  of  costs 
charged  for  making  up  a  record  of  judgment, 
which  was  allowed  by  the  taxing  officer ;  from 
which  taxation  there  was  an  appeal  to  this 
court. 

Messrs.  Bacon  and  Ford,  for  plaintiff. 

Mr.  J.  Edwards,  for  defendant. 

3O9*]  *By  the  Court,  Marcy,  J.  In  En- 
gland, where  a  plaintiff  recovers  a  sum  not  car- 
rying costs,  and  the  defendant  in  consequence 
is  entitled  to  costs,  the  practice  is,  to  move  the 
court  for  leave  to  enter  a  suggestion  to  that  ef- 
fect upon  the  record,  to  have  the  costs  taxed 
and  marked  upon  the  posted  and  issue  roll. 
Here,  where  it  appears  upon  the  face  of  the 
postea  that  the  defendant  is  entitled  to  costs,  it 
is  not  necessary  to  make  such  motion.  By  our 
statute,  in  a  case  like  this,  if  the  plaintiff  does 
not  recover  above  the  sum  of  '$50  besides 
costs,  he  does  not  recover  costs,  but  pays 
costs  to  the  defendant ;  and  it  is  provided  that 
"  the  defendant  shall  have  judgment  and  exe- 
cution for  the  same  in  like  manner  as  if  a  ver- 
dict had  been  given  for  him."  1  R.  L.,  844. 
From  the  phraseology  of  the  Act,  it  would 
seem  that  a  defendant  was  authorized  to  make 
up  a  record  of  judgment  for  his  costs  ;  but  this 
cannot  be  the  true  construction,  for  the  plaint- 
iff has  an  unquestionable  right  to  make  up  the 
record  for  the  amount  of  his  recovery,  and 
should  he  do  so,  and  the  defendant  also  make 
up  a  record,  there  would  be  two  records  of 
judgment  in  one  cause,  which  is  not  in  har- 
mony with  the  orderly  conduct  of  legal  pro- 
ceedings. Whatever  may  have  been  the  prac- 
tice heretofore,  the  correct  course  is  for  the 
plaintiff  to  make  up  the  record  of  judgment, 
the  defendant  to  procure  his  costs  to  be  taxed, 
and  to  require  the  plaintiff  to  insert  them  in 
the  record,  or,  if  the  record  be  already  made 
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up  and  filed,  to  enter  a  suggestion  on  it  stating 
the  taxation  of  the  costs  and  the  amount  there- 
of. No  inconvenience  can  result  from  this 
practice;  for  if  the  plaintiff  should  neglect  to 
make  up  and  file  the  record,  the  court  would 
give  leave  to  the  defendant  to  do  it.  as  in  coses 
where  he  wishes  to  bring  error,  and  the  plaint- 
iff neglects  to  file  the  record. 

Cited  in-10  How.  Pr.,  663;  16  How.  Pr.,  253;  1  Duer, 
621 ;  11  Leg.  Obs..  122. 


*FIELD  AND  SMYTH          [*3 1 0 
GOODMAN. 

Pleading  and  Practice. 

Matter  of  defense  arising  after  issue  joined,  inter- 
mediate the  term  and  circuit,  must  be  plead  at 
circuit.  A  plea  puts  darrien  under  such  circum- 
stances, cannot  be  served  in  vacation. 

MOTION  to  set  aside  an  inquest.    The  issue 
in  this  cause  was  joined  Aug.  6.     On  the 
llth,  notice  of  trial  was  given  for  the  Albany 
Circuit,  to  be  holden  on  the  first  Tuesday  (first 
day)  of  Sep.     On  the  31st  day  of  Aug.,  a 
plea  puis  darrien  continuance,  setting  forth  a 
release  executed  by  Field,  one  of  the  plaintiffs, 
Aug.  26,  was  served  on  the  agent  of  the  plaint- 
iffs' attorneys  at  Utica,  they  residing  at  Al- 
bany.   On  the  7th  day  of  Sep.,  no  plea  of  puis 
darrien  having  been  filed  with  the  clerk  of  the 
circuit,  an  inquest  was  taken. 
Mr.  A.  R.  Tiffany,  for  defendant, 
Messrs,  King  and  Denniston,  for  plaint- 
iffs. 

By  the  Court,  Marcy,  J.  The  matter  of  de- 
fense arising  after  issue  joined,  intermediate 
the  term  and  the  circuit,  ought  to  have  been 
plead  at  the  circuit;  and  for  this  there  is  a  good 
reason,  as  it  is  discretionary  with  the  judge 
whether  he  will  accept  the  plea  of  puis  darrien 
or  not.  It  was  irregular,  therefore,  to  serve 
the  plea  in  vacation.  As,  however,  the  party 
swears  to  merits,  the  inquest  will  be  set  aside,  on 
payment  of  costs. 


WILSON  KT  AL.  v.  TIFFANY. 

Practice. 

It  is  irregular  to  serve  a  copy  of  an  affidavit  on 
which  a  motion  is  to  be  founded,  previous  to  its  be- 
ing sworn  to. 

SERVICE  of  papers  on  motions.  In  this 
O  case,  notice  of  a  motion  for  a  commission 
to  examine  witnesses  was  given.  From  the 
jurat  to  the  affidavits  produced  to  the  court,  it 
appeared  that  it  was  sworn  to  subsequent  to 
the  time  of  service  of  what  purported  to  be  a 
copy  on  the  opposite  party.  This  was  objected 
to  as  irregular,  and  so  held  by  the  court,  who 
said  that  though,  under  the  circumstances  of 
this  case,  they  "would  grant  the  mo-  [*.'$  1  1 
tion,  such  objection  in  any  case  subsequently 
arising,  would  be  sustained.* 

Messrs.  Hatch  and  Cambreling,  for  the 
motion. 

.Mr.  J.  R.  Van  Duzer,  contra. 

*A  case  subsequently  came  before  the  court,  in 
which  the  same  question  arose,  and  they  refused  to 

I  *»nt*>rtj»in  t,h«»  mntinn. 


entertain  the  motion. 


877 


311 


SUPREME  COURT,  STATK  OF  NEW  YORK. 


1829 


WILLIAMS  t>.  KING. 

No  fee  whatever  la  allowed  to  a  commissioner  for 
an  order  staying:  proceedings. 
Citation— 6  Stat.,  426  6. 

rp  AXATION  of  costs.  In  this  case  a  question 
J-  arose,  whether  a  charge  of  sixty  two  and 
a  half  cents  paid  a  commissioner  for  an  order 
to  stay  proceedings,  was  taxable. 

By  the  Court,  Marcy,  J.  It  has  been  sup- 
posed that  the  prohibition  of  the  payment  of 
fees  to  an  officer  for  granting  orders  to  stay 
proceedings,  under  the  Act  of  1823,  Stat., 
Vol.  VI.,  p.  426  b,  extended  only  to  orders  stay- 
ing proceedings  on  cases  made  after  trials  at 
the  circuit.  We  see  no  reason  for  thus  limiting 
the  operation  of  the  statute;  its  terms  include, 
and  its  intent  evidently  was,  to  embrace  all  or- 
ders staying  proceedings. 


PLATT  v.  WALWORTH. 

Taxation  of  Costs. 

A  plaintiff  is  entitled  to  charge  for  engrossing  on 
the  nisi  prius  roll  a  notice  of  special  matter  sub- 
joined to  the  defendant's  plea ;  but  not  for  engross- 
ing the  same  on  the  judgment  roll. 

Citation— 4  Cow.,  546. 

fPAXATION  of  costs.  The  taxing  officer  al- 
J-  lowed  in  this  case  a  charge  for  engrossing 
a  notice  of  special  matter  subjoined  to  the  de- 
fendant's plea  containing  245  fol.  on  the  nisi 
prius  roll;  and  a  like  charge  for  engrossing  the 
same  notice  on  the  judgment  roll.  This  was 
objected  to,  on  an  appeal  from  taxation. 

By  the  Court,  Marcy,  J.  The  notice  was 
properly  engrossed  on  the  nisi  prius  roll,  and 
the  plaintiff  is  entitled  to  charge  it  in  his  bill 
of  costs.  But  there  was  no  necessity  for  en- 
312*]  grossing  *it  on  the  judgment  roll,  and 
for  that  there  should  not  be  an  allowance.  It 
is  said  it  may  be  important  it  should  be  en- 
grossed on  the  judgment  roll,  to  show  the  per- 
tinency of  exceptions  taken  at  the  circuit  to 
the  admission  or  rejection  of  testimony.  For 
this  purpose,  it  may  be  necessary  it  should  be 
spread  out  in  the  bill  of  exceptions,  but  it  need 
not  appear  on  the  record  of  judgment.  What 
is  said  on  this  subject  in  4  Cow. ,  546,  applies 
more  properly  to  the  nisi  prius  roll  than  to  the 
judgment  record. 


MCGREGOR  ET  AL.  «.  CLEVELAND  ET  AL. 

Practice — BUI  of  Exceptions. 

Where  a  party  excepts  at  the  circuit,  if  the  bill  of 
exceptions  is  not  sealed  at  the  trial,  he  must  prepare 
his  bill  and  serve  a  copy  within  two  days  after  the 
trial  on  the  opposite  party,  who  has  four  days  to 
propose  amendments,  &c.,  as  in  the^ettlement  of 
cases. 

Citations— 3  Cow..  33 ;  7  Cow.,  102, 107. 

PRACTICE  as  to  settlement  of  bill  of  excep- 
±  tions.  This  cause  was  tried  at  the  Wash- 
ington Circuit  June  10.  last.  Exceptions  were 
taken  by  the  defendants  to  decisions  of  the 
judge  in  the  progress  of  the  trial,  and  after  the 
testimony  was  closed  on  both  sides,  the  counsel 
excepting,  in  the  presence  of  the  opposite  coun- 
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sel,  stated  and  repeated  his  exceptions  to  the 
judge  who  noted  the  same.  A  few  days  after 
the  circuit,  the  defendants'  attorney  drew  up  a 
bill  of  exceptions  in  form,  and  handed  the 
same  to  the  judge;  and  July  16,  informed  the 
plaintiffs'  attorney  that  the  bill  had  been  given 
to  the  judge  to  correct  by  his  minutes,  and 
then  to  sign  and  seal  it;  at  the  same  time  ask- 
ing the  plaintiffs'  attorney  if  he  wished  notice 
in  writing  of  the  proceedings,  who  answered 
that  he  did  not.  July  24,  the  bill  was  received 
by  the  defendants'  attorney,  duly  sealed,  and 
on  the  30th  of  the  same  month  he  inf  ortned  the 
plaintiffs'  attorney  of  the  same ;  who  then 
served  him  with  a  notice  of  taxation  of  costs, 
and  on  the  first  day  of  the  last  August  Term, 
filed  the  postea  and  entered  rule  for  judgment 
nisi;  and  Aug.  14,  the  judgment  having  been 
signed  and  roll  filed,  issued  an  execution  which 
was  levied  on  the  property  of  the  defendants. 
Previous  to  this,  to  wit :  on  the  first  day  of 
term,  a  copy  of  the  bill  of  exceptions,  as  sealed 
by  the  judge,  was  served  on  the  plaintiffs'  at- 
torney. 

*On  this  state  of  facts  cross  motions  [*313 
were  made  by  the  parties;  by  the  defendants 
to  set  aside  the  judgment  and  execution;  by 
the  plaintiffs  to  set  aside  the  bill  of  exceptions, 
both  as  for  irregularity. 

Mr.  I.  Willaims,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  There  is  no 
established  rule  as  to  the  settlement  of  bills  of 
exceptions.  In  this  case  the  points  upon  which 
the  questions  arose  were  stated  at  the  circuit 
and  noted  by  the  judge,  but  the  opposite  party 
was  not  served  with  a  copy  of  the  bill  previous 
to  its  being  sealed,  nor  had  he  notice  of  the 
time  and  place  of  its  settlement.  This  we  have 
repeatedly  intimated  as  necessary,  to  give  the 
opposite  party  the  opportunity  of  proposing 
amendments;  3  Cow.,  33  ;  7  Cow.,  102;  Id.. 
107;  although  the  question  has  not  been  dis- 
tinctly presented  until  now.  It  may,  therefore, 
well  be  doubted  whether  the  bill  of  exceptions 
was  regularly  obtained;  yet  as  both  parties 
have  acted  in  good  faith,  and  as  the  practice 
perhaps  cannot  be  considered  as  settled,  we 
think  this  a  fit  occasion  to  say  what  should  be 
the  practice  in  such  cases.while  at  the  same  time 
we  secure  to' each  of  these  parties  the  fruits  of 
their  diligence,  by  making  such  a  disposition 
of  the  motions  as  that  the  plaintiffs  shall  not 
lose  the  lien  they  have  obtained  by  their  judg- 
ment and  execution,  nor  the  defendants  the 
benefit  of  their  exceptions.  In  cases  where  ex- 
ceptions are  taken  at  the  circuit,  if  the  bill  be 
not  sealed  at  the  trial,  the  same  practice  should 
prevail  in  the  settlement  of  the  same  as  is  pro- 
vided by  the  general  rules  of  the  court  for  the 
making  and  settlement  of  cases.  The  party  ex- 
cepting should  prepare  his  bill  of  exceptions, 
and  within  two  days  after  the  trial  serve  a 
copy  thereof  on  the  opposing  party,  who,  with- 
in four  days  thereafter,  should  propose  his 
amendments  thereto,  and  serve  a  copy  on  the 
party  who  prepared  the  bill  of  exceptions,  and 
then  such  further  proceedings  may  be  had  as 
are  had  in  the  settlement  of  cases.  The  bill 
from  the  time  of  its  delivery,  with  the  amend- 
ments, *to  the  judge  for  settlement,  [*314 
will  operate  as  a  stay  of  proceedings. 
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la  the  present  case  we  order  that  the  judg- 
ment and  execution  remain,  but  that  all  pro- 
ceedings thereon  be  stayed  until,  &c.,  and  that 
the  bill  of  exceptions  be  referred  to  the  circuit 
judge  to  be  settled,  on  a  notice  of  eight  days 
to  be  given  by  the  defendants,  to  the  end  that  it 
may  be  argued  or  otherwise  disposed  of. 


THE  PEOPLE®.  SIMEON  B.  JEWETT. 

Grand  Jurors — Challenge  to  Array — When  not 
Allowed — Exception  to  Grand  Juror — Ground 
for  —  Certiorari  —  Indictment  —  Caption  of 
Practice. 

A  challenge  to  the  array  will  not  be  allowed  on 
the  ground  that  In  the  selection  of  grand  jurors, 
all  persons  belonging  to  a  particular  fraternity, 
or  association  were  excluded,  if  those  who  are  re- 
turned are  unexceptionable  and  possess  the  qual- 
ifications required  by  Statute. 

It  is  good  cause  of  exception  to  a  grand  juror,  that 
he  has  formed  and  expressed  an  opinion  as  to  the 
guilt  of  a  party  whose  case  probably  will  be  pre- 
sented to  the  consideration  of  the  grand  inquest ;  so 
also  a  grand  juror's  having  evinced  feelings  of  hos- 
tility towards  such  party  is  good  cause  of  exception. 
But  these  exceptions  must  be  taken  before  the  in- 
dictment is  found,  and  will  not  afterwards  be  heard. 

A  certlorari  to  remove  an  indictment,  directed 
to  the  Oyer  and  Terminer,  will  not  be  quashed,  be- 
cause, at  the  time  of  the  allowance  of  the  writ,  the 
indictment  is  in  the  sessions,  if  when  the  writ  be 
served  the  indictment  be  in  the  Oyer  and  Terminer. 

Citation— 8  Stat.,  312  a. 

MOTION  to  quash  indictment.  At  the  Gen- 
eral Sessions  holden  in  Monroe  in  Mar. , 
1829,  the  defendant  and  one  Burrage  Smith 
were  indicted  for  having  with  others  conspired, 
without  any  legal  authority  or  justifiable  cause, 
to  carry  off  and  transport  one  William  Mor- 
gan to  some  place  unknown;  and  that  in  pur- 
suance and  prosecution  of  such  conspiracy, 
they  confined  him  in  a  carriage  and  furnished 
means  for  his  abduction.  The  grand  jury  came 
into  court  Mar.  27  ;  the  foreman,  in  the  pres- 
ence of  the  jury,  presented  the  bill  of  indict- 
ment, which  was  received  by  the  clerk  of  the 
court,  marked  filed  as  of  the  day  it  was  pre- 
sented, and  handed  by  him  to  the  district  at- 
torney of  the  county.  At  the  request  of  the 
public  prosecutor  that  no  entry  should  be  made 
in  the  minutes  of  the  court  ot  the  presentment 
of  the  bill  of  indictment  until  the  defendant 
should  be  arrested,  no  such  entry  was  made 
during  the  sitting  of  the  court,  nor  was  it  made 
until  the  month  of  August.  Apr.  6,  the  de- 
fendant entered  into  a  recognizance  to  answer 
to  the  indictment.  In  June  a  Court  of  General 
Sessions  was  holden  in  Monroe,  and  another 
315*]  on  the  first  Monday  *of  Oct.  instant, 
when  the  defendant  applied  to  the  General  Ses- 
sions that  the  entry  made  in  the  minutes  of 
March  Term  be  stricken  out;  which  applica- 
tion was  denied.  The  C.  P.  and  General  Ses- 
sions of  Monroe  in  Mar.  were  held  at  the  same 
time  by  the  same  judges.  The  defendant  is 
an  attorney  of  the  C.  P. ,  and  was  present  at 
the  impaneling  and  swearing  of  the  grand 
jury,  who  found  the  bill  of  indictment  against 
him. 

The  bill  of  indictment  as  found  by  the  grand 
jury,  contained  no  caption.  During  the  con- 
tinuance of  the  Court  of  Sessions  in  Mar.,  an 
order  was  entered  for  the  transmission  of  the 
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bill  of  indictment  to  the  next  Court  of  Oyer  and 
Terminer  to  be  holden  in  the  County  of  Mon- 
roe. In  the  month  of  Aug.,  the  deputy-clerk 
of  the  sessions  annexed  a  caption  to  the  bill  of 
indictment,  stating  that  the  same  had  been 
found  and  presented  at  the  General  Sessions 
holden  in  Mar.  preceding,  naming  the  judges 
who  presided  in  the  court,  and  the  grand  ju- 
rors who  had  found  the  same.  Aug.  31,  being 
the  first  day  of  the  Oyer  and  Terminer  in  Mon- 
roe, the  bill  of  indictment  was  filed  in  that 
court.  Sep.  2,  a  certiorari  was  presented,  re- 
moving the  same  into  this  court,  which  was 
allowed  by  the  Chief  Justice  Aug.  3.  It  is  di- 
rected to  the  Judges  of  the  Oyer  and  Termin- 
er and  Jail  Delivery  of  Monroe,  returnable  on 
the  first  day  of  this  term. 

In  addition,  the  defendant  presented  the  fol- 
lowing facts  by  affidavits  :  1.  That  the  defend- 
ant had  been  informed — which  information  he 
believed  to  be  true,  by  a  person  who  had  been 
supervisor  of  the  Town  of  Mendon  in  the 
County  of  Monroe  for  the  years  1827  and  1828, 
that  the  anti-masonic  supervisors  of  the  several 
towns  in  the  country,  or  a  part  of  them,  in 
preparing  the  lists  of  grand  jurors  for  the 
county  for  those  years,  intentionally  and  pur- 
posely left  off  and  omitted  to  put  on  to  the  said 
lists  competent  and  qualified  men  for  grand  ju- 
rors, for  no  other  reason  than  that  they  were 
members  of  the  masonic  fraternity  ;  and  that 
they  selected  those  who  were  most  zealous  anti- 
Masons.  2.  That  a  pamphlet  had  been  pub- 
lished by  a  committee  of  whom  Isaac  Lacey, 
the  foreman  of  the  grand  jury  who  had  pre- 
sented the  *bill  of  indictment  against  [*316 
the  defendant,  was  one;  that  the  title  of  the 
pamphlet  is  "  A  narrative  of  the  facts  and  cir- 
cumstances relating  to  the  kidnapping  and  pre- 
sumed murder  of  William  Morgan;"  that  to 
it  are  appended  remarks  of  the  committee,  in 
which,  after  stating  amongst  other  circum- 
stances that  two  persons  naming  the  defend- 
ant as  one  of  them,  on  being  called  as  witnesses 
before  the  grand  jury  of  Monroe  refused  to  tes- 
tify, because,  as  they  alleged,  they  could  not  do 
so  truly  without  criminating  themselves,  they 
conclude  as  follows  :  "  Whether  all  who  were 
concerned  in  his  kidnapping  have  been  acces- 
saries or  consented  to  his  death,  we  undertake 
not  to  decide.  But  whatever  were  the  original 
designs  or  motives  of  those  who  were  concerned 
in  his  disappearance,  all  of  them  who  have  not 
fully,  frankly  and  promptly  explained  the  part 
they  are  known  to  have  performed,  have,  we 
think,  no  right  to  complain  if  their  fellow-cit- 
izens in  general  regard  them  as  accessaries  to 
the  murder  of  William  Morgan,  and  shall  here- 
after treat  them  accordingly."  3.  That  Ben- 
jamin Wood,  one  other  of  the  grand  jurors, 
had,  before  the  finding  of  the  bill  of  indict- 
ment, in  repeated  conversations,  declared  that 
the  defendant  was  concerned  in  the  abduction 
of  Morgan;  aided  in  carrying  him  off  ;  was 
guilty  thereof;  and  ought  to  be  punished  there- 
for. And  that  in  such  conversations  Wood 
discovered  great  malignity  of  feeling  and  bit- 
ter hostility  against  thje  defendant.  , 

On  this  state  of  facts  the  defendant  moved 
to  quash  the  indictment. 

Messrs  M.  T.  Reynolds,  J.  A.  Spencer 
and  E.  Griffin,  counsel  for  the  defendant. 

.'//-.  D.  Cady,  for  the  people. 
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For  the  defendant  it  was  insisted  that  a  bill 
of  indictment  without  a  caption  is  bad,  1  Chit. 
C.  L.,  327,  884 ;  that  the  bill  in  this  case  should 
be  considered  as  without  a  caption,  the  clerk 
not  being  authorized  to  prefix  the  caption  be- 
cause not  warranted  by  the  records  of  the 
court.  There  was  no  entry  in  the  minutes  of 
the  court  stating  the  finding  of  the  bill,  except 
what  had  been  made  in  the  recess  of  the  court; 
317*]  *the  court  itself  at  a  subsequent  ses- 
sion could  not  have  altered  or  changed  the 
minutes  of  the  proceedings  of  a  previous  term, 
much  less  had  the  clerk  a  right  to  do  so.  Be- 
sides, after  the  allowance  of  the  certiorari,  all 
subsequent  proceedings  are  erroneous.  1  Chit. 
C.  L.,  390;  1  Salk.,  148. 

The  grand  jury  were  improperly  selected  by 
the  supervisors.  An  erroneous  principle  of 
exclusion  is  as  objectionable  as  a  vicious  selec- 
tion. None  are  to  be  excluded  but  those  who 
are  not  possessed  of  the  necessary  property 
qualification  to  serve  as  petit  jurors ;  who  are 
not  of  approved  integrity  ;  who  are  not  of  fair 
character ;  who  are  not  of  sound  judgment, 
and  who  are  not  well  informed.  Stat.,  Vol. 
VIII.,  312  a.  Instead  of  taking  the  statute 
for  their  guide,  the  supervisors  selected  the 
grand  jurors  with  a  direct  reference  to  the  sub- 
ject on  which  the  public  mind  was  exasper- 
ated, and  the  effect  of  the  exclusion  of  Masons 
was  the  same  as  an  improper  selection  for  an 
undue  purpose. 

The  foreman  of  the  grand  jury  and  the 
other  juror,  having  formed  and  expressed  opin- 
ions as  to  the  guilt  of  the  defendant  previous 
to  their  being  impaneled,  were  not  competent 
to  find  a  bill  against  him.  By  the  common 
law  grand  jurors  are  to  be  "good  and  lawful 
men,"  that  is,  men  free  from  all  objections, 
and  such  as  might  serve  upon  a  petit  jury.  If 
improper  persons  are  returned,  it  is  the  prac- 
tice of  the  courts  to  reform  the  panels,  as  well 
of  grand  inquests  as  of  a  petit  jury.  1  Chit. 
C.  L.,  307;  Hawkins,  bk.  2,  ch.  25,  sees.  18, 
28,  33;  Bac.  Abr.,  tit.  Juries,  A.  The  pro- 
vision in  the  Revised  Statutes,  2  R.  S.,  724, 
sees.  27,  28,  limiting  the  challenge  to  special 
cases  before  the  jury  are  sworn,  recognizes  the 
law  as  existing  for  which  the  defendant  con- 
tends. A  party  recognized  or  in  jail  must  chal- 
lenge the  juror  when  he  comes  to  be  sworn, 
but  one  who  has  no  day  in  court  is  put  to  his 
plea  in  avoidance  or  motion  to  quash.  The 
latter  is  the  universal  practice  in  our  courts. 

For  the  people.  The  certiorari  was  misdi- 
rected. It  was  allowed  on  the  3d  of  Aug., 
and  directed  to  the  Oyer  and  Terminer,  when, 
in  fact,  the  indictment  was  in  the  sessions  till 
318*]  *Aug.  31.  It  never  was  legally  in  the 
Oyer  and  Terminer  and,  therefore,  must  be 
considered  as  remaining  in  the  sessions.  2 
R.  L.,  150.  If  this  be  correct,  then,  instead 
of  the  indictment,  the  certiorari  should  be 
quashed. 

A  caption  to  the  indictment  was  not  neces- 
sary in  the  sessions.  It  became  necessary  only 
in  consequence  of  its  removal,  to  show  that  it 
was  found  in  a  court  of  competent  jurisdic- 
tion. The  bill  of  indictment  was  a  record  of 
the  court ;  it  became  such  when  filed,  the 
same  as  any  other  paper  which  is  filed,  and 
this  authorized  the  affixing  of  the  caption. 
The  entry  in  the  minutes  of  the  bringing  in  of 
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the  bill  does  not  add  to  its  validity  ;  there  is, 
therefore,  no  necessity  for  it.  A  good  reason 
is  given  in  this  case  why  the  entry  was  not 
made,  and  why  it  should  not  be  required. 
Besides,  the  objection  comes  too  late.  Two 
courts  of  sessions  have  been  held  since  the  bill 
was  found  and  the  defendant  arrested.  He 
should  have  applied  before.  The  delay  so 
highly  beneficial  to  him,  should  he  now  suc- 
ceed, is  a  sufficient  answer  to  the  motion. 

The  first  objection  urged  is  to  the  array. 
This  should  have  been  made  when  the  jurors 
were  impaneled.  The  defendant  was  present 
in  court,  and  though  not  under  recognizance, 
if  apprised  of  partiality,  or  of  gross  improper 
conduct  in  the  selection  of  the  jurors,  he  should 
have  made  the  objection  ;  even  as  amicus  curice 
he  might  have  informed  the  court.  But  what 
is  there  in  the  objection  that  Free  Masons  were 
excluded  from  the  panel  ?  There  is  no  law 
requiring  a  certain  number  of  Masons  to  be 
impaneled ;  and  if  the  supervisors,  in  the  ex- 
ercise of  a  sound  discretion,  under  the  pecul- 
iar circumstances  of  the  case,  thought  fit  not 
to  return  them  as  grand  jurors,  who  shall  say 
they  erred  ;  that  their  discretion  was  not  prop- 
erly exercised  ?  At  all  events,  how  is  the  de- 
fendant injured  by  the  exclusion  ?  He  does 
not  sh'ow  himself  a  Mason. 

The  objection  to  the  individual  jurors  is 
equally  untenable.  Lacey  states  a  fact  in  re- 
lation to  the  defendant  which  is  not  denied, 
and  submits  his  conclusions  to  the  public. 
Wood  says  the  defendant  is  guilty.  If  he 
speaks  from  knowledge,  and  not  from  preju- 
dice, this  is  no  cause  of  challenge.  But  these 
Objections  cannot  be  sustained.  The  [*31O 
right  to  challenge  has  grown  up  under  the  stat- 
utes llth  Henry  IV.  and  3d  Henry  VIII. ;  the 
one  avoiding  indictments  by  outlaws,  felons 
and  traitors,  and  the  other  authorizing  the  jus- 
tices to  reform  juries.  Bac.  Abr.,  tit.  Juries, 
A.  AVe  have  no  such  statutes;  and  the  re- 
vised laws,  instead  of  recognizing,  condemn 
the  principle  of  those  acts.  Public  policy  and 
the  due  administration  of  justice  forbid  that 
challenges  of  this  nature  should  be  allowed, 
especially  after  indictments  found.  9  Mass., 
107. 

In  reply,  it  was  said  that  the  direction  of 
the  certiorari  to  the  Oyer  and  Terminer  was 
no  cause  for  quashing  it.  Had  a  return  been 
made  that  the  indictment  was  not  in  the  court, 
the  writ  might  have  been  nugatory ;  but  it 
having  brought  up  the  indictment  was  a  very 
convincing  proof  that  it  was  not  nugatory, 
and  had  not  been  misdirected. 

The  following  opinions  were  delivered  by 
the  court  : 

Savage,  Ch.  J.  It  is  proper,  in  the  first 
place,  to  dispose  of  the  motion  to  quash  the 
certioi'ari.  This  was  urged  on  the  ground  of 
its  being  directed  to  the  Oyer  and  Terminer, 
instead  of  the  General  Sessions  of  Monroe. 
When  the  certiorari  was  allowed,  the  indict- 
ment was  in  the  sessions ;  when  it  was  served, 
it  was  in  the  Oyer  and  Terminer,  in  pursuance 
of  an  order  previously  made  by  the  sessions. 
Being  there,  the  certiorari  operated  upon  it, 
and  produced  the  result  intended  by  it,  to  wit : 
the  removal  of  the  indictment  into  this  court. 
There  is,  therefore,  no  reason  for  quashing 
the  writ. 
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Whilst  the  indictment  remained  in  the  Court 
of  Sessions,  a  caption  to  it  was  not  necessary. 
Where  a  certwrari  is  sued  out  to  remove  an 
indictment  into  another  court,  a  caption  must 
be  affixed  to  show  the  regularity  of  the  find- 
ing of  the  bill.  It  is  the  duty  of  the  clerk  to 
affix  it,  and  he  is  warranted  in  so  doing, 
whether  an  entry  is  or  is  not  made  in  the  min- 
utes of  the  court  of  the  finding  of  the  bill.  If, 
in  truth,  a  bill  was  found  by  a  grand  jury, 
brought  into  court,  filed  and  made  a  record  of 
the  court,  it  is  enough  to  justify  him.  An 
entry  was,  in  fact,  made  in  this  case,  and  ap- 
3 2O*]  proved  by  the  *Court  of  Sessions, 
though  made  after  the  closing  of  the  term  at 
which  the  bill  was  found.  We  are  not  called 
upon  to  say  whether  an  entry  is  necessary ; 
but  if  necessary,  the  due  administration  of  jus- 
tice may  require  that  it  should  not  be  made 
until  after  the  person  accused  has  been  arrest- 
ed. In  this  case  it  was  omitted,  at  the  instance 
of  the  public  prosecutor,  for  the  very  purpose 
of  preventing  publicity  being  given  to  the 
transaction  until  the  defendant  should  be  ar- 
rested. If  this  is  a  matter  resting  in  discre- 
tion, and  we  think  it  is,  all  pretext  for  the 
-charge  of  irregularity  is  destroyed. 

By  the  Act  directing  the  mode  of  selecting 
grand  jurors,  passed  in  1827,  Stat.,  Vol.  VIII., 
p.  312  a,  the  duty  of  making  the  selection  is 
-conferred  upon  the  supervisors  of  the  several 
•counties  of  the  State.  They  are  required  to 
select  such  men  only  as  they  shall  know,  or 
have  good  reason  to  believe,  to  be  possessed  of 
the  necessary  property  qualification  to  sit  as 
petit  jurors ;  to  be  men  of  approved  integrity, 
of  fair  character,  of  sound  judgment,  and  well 
i nf  ormed.  Thus  the  qualifications  of  the  grand 
jurors  are  defined  by  statute,  and  if  those  se- 
lected possess  the  required  qualifications,  there 
<:an  be  no  objection  to  the  array.  I  do  not 
approve  of  the  exclusion  by  the  supervisors  of 
Any  set  of  men,  on  the  ground  of  their  belong- 
ing to  any  particular  association  or  fraternity. 
A  grand  jury  should  be  selected  with  a  single 
•eye  to  the  qualifications  pointed  out  by  the 
statute,  without  inquiry  whether  the  individu- 
als selected  do  or  do  not  belong  to  any  par- 
ticular society,  sect  or  denomination,  social, 
benevolent,  political  or  religious.  It  is  repre- 
sented to  us  that  one  of  the  supervisors  of 
Monroe  had  stated  that  the  anti-Masonic  su- 
pervisors of  that  county,  or  a  part  of  them,  in 
preparing  the  lists  of  the  grand  jurors,  had, 
on  the  one  hand,  intentionally  and  purposely 
left  off  the  names  of  individuals  for  no  other 
reason  than  that  they  were  members  of  the 
Masonic  fraternity ;  and  on  the  other,  that 
they  had  selected  those  who  were  most  zealous 
anti-Masons.  If  a  part  of  the  supervisors  erred 
in  the  discharge  of  their  duly,  it  is  not  to  be 
presumed  that  a  majority  of  them,  upon  whom 
the  task  devolves  finally  to  determine  the  per- 
sons to  be  selected,  fell  into  the  same  error. 
But  if  they  did  thus  err,  the  array  cannot  for 
321*J  that  cause  be  Challenged.  Whilst 
those  who  are  selected  are  unexceptionable, 
the  fact  that  others  equally  unexceptionable 
are  excluded  is  no  cause  or  challenge  of  the 
array.  A  challenge  can  be  supported  only  by 
showing  that  the  persons  selected  are  not  qual- 
ified according  to  the  requirements  of  the  stat- 
•Tite. 
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As  to  the  right  of  challenge  to  the  polls.  The 
objection  urged  against  Lacey,  the  foreman  of 
the  jury,  is,  that  he,  with  others,  published  a 
pamphlet,  in  which  it  is  stated  that  the  defend- 
ant, when  called  upon  as  a  witness  in  reference 
to  the  abduction  of  Morgan,  had  refused  to 
testify,  alleging  that  he  could  not  do  so  truly 
without  criminating  himself ;  and  concludes 
with  strictures  on  the  conduct  of  the  defend- 
ant, showing  the  estimation  in  which  the  juror 
held  the  defendant  on  the  subject  of  the  charge 
against  him.  It  is  not  perceived  how  this  could 
disqualify  the  juror  from  serving  on  the  in- 
quest, or  finding  a  bill  against  the  defendant. 
The  fact  stated  by  the  juror  is  not  denied  by 
the  defendant, nor  is  it  intimated  that  the  charge 
was  made  from  prejudice  or  hostility.  As  to 
Wood,  the  other  juror,  good  causeof  challenge 
existed.  There  are  causes  of  challenge  to  grand 
jurors,  and  these  may  be  urged  by  those  ac- 
cused, whether  in  prison  or  out  on  recogni- 
zance; and  it  is  even  said  that  a  person  wholly 
disinterested  may,  as  amieus  curia,  suggest 
that  a  grand  juror  is  disqualified.  But  such  ob- 
jection, to  be  availing,  must  be  made  previous 
to  the  juror  being  impaneled  and  sworn.  It 
has  been  urged  upon  us  that  the  defendant  not 
having  been  apprised  of  any  intended  proceed- 
ing against  him,  not  having  been  arrested  on  a 
criminal  charge,  or  required  to  enter  into  re- 
cognizance to  appear  at  the  court  where  the 
bill  of  indictment  was  found,  had  not  an  op- 
portunity to  make  his  challenge  ;  that  now  is 
his  earliest  day  in  court,  and  that  he  ought, 
therefore,  to  be  permitted  to  avail  himself  of 
this  defence.  Although  the  force  of  this  appeal 
is  felt,  I  cannot  yield  to  it,  and  consent  that 
after  an  indictment  found  the  party  charged 
may  urge  an  objection  of  this  kind  in  avoid- 
ance of  the  indictment.  The  books  are  silent 
on  the  subject  of  such  exception  after  indict- 
ment found,  and  in  the  absence  of  authority, 
I  am  inclined  to  say.  in  consideration  of  the 
inconvenience  and  delay  which  would  un- 
avoidably ensue  in  the  "administration  [*322 
of  criminal  justice,  was  a  challenge  to  a  grand 
juror  permitted  to  be  made  after  he  was  sworn 
and  empaneled,  that  the  objection  comes  too 
late.  I  am,  therefore,  of  opinion  that  on  neither 
of  the  grounds  urged  by  the  defendant  ought 
this  motion  to  be  granted. 

Marcy ,  J.  I  fully  concur  in  the  views  taken 
by  the  Chief  Justice  in  this  case,  and  it  is  use- 
less perhaps  for  me  to  enlarge  upon  them.  In 
relation,  however,  to  one  or  two  points  em- 
braced in  this  motion,  I  will  add  a  few  remarks. 

The  caption  is  no  part  of  an  indictment.  It 
is  said  to  be  only  the  style  of  the  court  in  which 
the  indictment  is  found.  While  the  indictment 
remains  in  that  court,  it  is  not  necessary,  and 
I  believe  not  usual,  to  add  the  caption  ;  but 
when  it  is  removed  by  a  writ  of  certwrari  or 
otherwise,  the  caption  is  added  by  the  clerk. 
It  is  a  mere  ministerial  act  of  that  officer.  I  do 
not  discover  that  it  was  not  properly  done  in 
this  case. 

The  alleged  misconduct  of  the  supervisors  of 
Monroe  Co.,  in  selecting  the  grand  jurors,  if 
shown  in  a  more  satisfactory  manner  than  it  is 
in  this  case,  would  not  authorize  us  to  sustain 
the  motion  on  that  ground.  One  of  that  body 
avowed,  that  in  executing  the  duties  of  the  Act 
of  1827,  he  excluded  from  his  choice  all  Free 
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Masons,  and  that  some  others  did  the  same.  I 
am  free  to  say,  that  the  setting  up  a  rule  of  ex- 
clusion, not  warranted  by  the  statute,  was  im- 
proper and  reprehensible  and, if  corruptly  done, 
constituted  an  offense;  and  even  if  done  under 
a  mistake  notion  of  duty,  it  can  receive  no 
countenance  from  us. 

After  diligent  search,  I  do  not  find  that  an 
objection  to  an  indictment  has  been  sustained 
where  the  jurors  •wereprobi  et  legates  homines. 
Although  some  of  the  supervisors  acted  upon 
a  rule  that  excluded  individuals  who  had  all 
the  qualifications  required  by  statute,  this  did 
not  operate  to  bring  in  any  person  who  had  not 
those  qualifications.  The  law  does  not  require 
all  the  qualified  persons  in  the  county  to  be 
selected.  The  supervisors  selected  the  full 
number,  and  those  they  selected  were  compe- 
tent. Notwithstanding  all  the  members  of  a 
particular  association  were  excluded,  it  does  not 
appear  that  the  supervisors  returned  one  man 
323*]  who  had  not  the  requisite  *property 
qualification,  who  was  not  of  approved  integ 
rity,  sound  judgment  and  well  informed.  ] 
admit  that  it  was  properly  urged  on  behalf  of 
the  motion,  that  the  being  a  Free  Mason  was 
no  disqualification,  but  it  is  no  less  true,  that 
being  an  anti-Mason  is  not  a  disqualification. 
The  jurors  returned  by  the  supervisors  were, 
therefore,  legal  jurors,  and  the  indictment 
found  by  the  jury  cannot  be  quashed  on  the 
ground  of  its  being  the  act  of  improper  indictors. 

I  have  had  more  difficulty  in  disposing  of 
the  objection  made  to  Lacey  and  Wood.  What 
is  urged  against  Wood,  particularly,  would 
have  been  sufficient  to  exclude  him  on  a  chal- 
lenge upon  the  ground  of  favor;  though  on  the 
argument,  it  was  said  to  be  otherwise  by  the 
counsel  for  the  people.  The  opinion  of  Ch.  J. 
Marshall  on  the  trial  of  Col.  Burr,  and  of 
Woodworth,  J.,  in  the  case  of  Peoplev.  Barker, 
are  decisive  of  this  question.  If  the  objection 
to  these  jurors  could  have  been  presented  when 
they  were  impaneled,  and  the  facts  on  which 
it  rests  properly  authenticated,  I  think  it  would 
have  been  sufficient  to  exclude  them. 

As  the  defendant  was  not  recognized  to  ap- 
pear at  the  sessions  when  the  indictment  was 
found,  he  did  not  know  that  any  charge  would 
be  laid  before  the  grand  jury  against  him  and, 
consequently,  he  had  no  opportunity  to  object 
to  these  jurors  before  they  were  sworn  and  had 
presented  their  indictment.  He  had  not  done 
or  omitted  to  do  any  act  whereby  his  rights  are 
compromitted  ;  but  it  does  not  thence  follow 
that  he  can  have  this  indictment  quashed,  be- 
cause, at  a  previous  stage  of  the  prosecution, 
he  would  have  had  a  right  to  remove  one  of 
the  jurors  from  the  panel.  Though  I  feel  the 
force  of  the  argument,  that  the  def endan  t  should 
be  allowed  the  benefit  of  an  exception  to  a  par- 
tial grand  juror,  I  cannot  turn  my  view  from 
the  consideration  of  the  great  delays  and  em- 
barrassments which  would  attend  the  adminis- 
tration of  criminal  justice,  if  it  was  to  be  ob- 
tained in  the  way  now  proposed.  No  authority 
for  adopting  this  course  was  shown  on  the 
argument,  and  I  have  not  since  been  able  to 
find  any.  It  would  be  a  novel  proceeding,  and 
there  is  reason  to  fear  it  might  be  followed  with 
more  serious  difficulties  than  are  now  foreseen. 
324*]  *Among  the  objections,  not  the  least, 
as  I  conceive,  would  be  the  want  of  a  proper 
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mode  to  establish  the  alleged  disqualification 
of  the  grand  jurors  objected  to.  It  could  not 
be  well  done  by  affidavits,  and  to  do  it  through 
the  instrumentality  of  triors,  almost  necessari- 
ly in  the  absence  of  the  person  tried,  and  long 
after  he  had  performed  the  act  which  it  would 
be  the  object  of  the  trior  to  show  his  disqualifi- 
cation to  perform,  would  be  worse  than  invert- 
ing the  order  of  things.  Great  caution  should 
be  used  to  preserve  the  administration  of  jus- 
tice pure  and  impartial.  It  is  not  so  vitally 
important  to  persons  accused  that  grand  jurors 
should  be  beyond  all  exception,  as  that  petit 
jurors  should  be  so,  and  in  some  instances  the 
law  makes  a  distinction  between  them  ;  but  I 
think  it  is  rarely  or  never  the  case,  that  the 
finding  of  a  petit  juror,  either  in  a  civil  or 
criminal  case,  has  been  set  aside  on  the  dis- 
covery that  a  juror  had  a  preconceived  opinion 
in  relation  to  the  matter  passed  upon,  although 
such  opinion  would  have  constituted  a  valid 
objection  to  his  being  impaneled. 
Motion  denied. ' 

8.  C.— 6  Wend.,  389. 

Denied— 34  Am.  Rep.,  705  (12  R.  I.,  492). 

Cited  in-2  Keyes.  685 ;  4  Abb.  App.  Dec.,  510 ;  2 
Hun.  28 :  19  Hun,  603 ;  21  Hun,  142  ;  4  T.  &  C.,  297  ;  44 
gow- Pr.,  245:  13  Abb.  N.  8.,  438;  6  Park.,  199:  2 
Blatchf.,  465:  1  Dili.,  491,  492;  13  Minn.,  14]  ;  40111.. 
271 ;  27  Am.  Rep..  479  (30  O.  St.,  543);  36  Am.  Rep..  55 
(47  Conn.,  95). 

1— Since  the  determination  of  this  question,  Mr. 
Justice  Marcy  has  called  the  attention  of  the  report- 
er to  .a  case  which  arose  in  the  Supreme  Judicial 
Court  of  Mass.,  in  1811,  respecting  the  challenge  to  a 
grand  juror.  On  a  grand  juror  being  called  to  be 
sworn.  Story  (probably  now  Mr.  Justice  Story  of 
the  U.  S..  Bench),  as  amicus  curice,  suggested  that 

one had  been  accused  of  the  crime  of  murder, 

and  that  his  case  would  probably  come  under  the 
consideration  of  the  grand  jury;  that  the  juror 
called  was  a  neighbor  of  the  accused,  had  originated 
the  complaint  against  him,  and>had,  most  probably, 
formed  a  strong  opinion  of  his  guilt.  The  court, 
after  alluding  to  the  challenges  to  grand  jurors  on 
Burr  s  trial  in  Va.,  and  pronouncing  that  a  solitary 
instance,  observed,  that  if  objections  of  this  nature 
were  to  be  received,  the  course  of  justice  would  be 
greatly  impeded ;  that  the  knowledge  of  the  general 
character  of  parties  and  witnesses  by  those  who  re- 
side in  the  vicinity  of  persons  accused,  rendered 
them  more  fit  to  serve  on  grand  juries.  If,  however, 
any  individual  juror  should  be  sensible  of  such  a 
bias  upon  his  mind  that  he  could  not  give  an  impar- 
tial opinion  in  any  particular  case  under  the  dis- 
cussion of  the  jury,  such  juror  would  feel  it  his 
duty,  as  it  would  be  his  right,  to  forbear  giving  an 
opinion,  or  perhaps  to  withdraw,  while  the  subject 
was  under  discussion.  The  juror  was  sworn.  8 
Mass.,  286. 


*!N  THE  MATTER  OP  E.  WARNER  [*325 
AND  A.  B.  PHELPS,  proceeded  against  as 
Absconding  or  Concealed  Debtors. 

Act  for  Relief  against  Absconding  and  Absent 
Debtors — Evidence. 

Where  the  proceeding  under  the  Act  for  Relief 
against  Absconding  and  Absent  Debtors  is  against 
an  absconding  or  concealed  debtor,  proof  that  the 
defendant  is  indebted  within  the  State  is  necessarily 
implied  in  the  evidence  that  the  debtor  has  de- 
parted, or  is  concealed  within  the  State. 

Citation- 2  Wend.,  298. 

MOTION  to  set  aside  attachment.  The  at- 
tachment was  issued  by  the  Recorder  of 
N.  Y.,  on  the  petition  of  a  creditor  stating  that 
the  parties  proceeded  against  were  indebted  to 
his  firm  in  the  sum  of  $100  or  upwards  ;  that 
they  had  departed  this  State,  or  were  concealed 
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•within  it,  with  intent  to  defraud  their  cred- 
itors, or  to  avoid  being  arrested  by  ordinary 
process  of  law.  The  petition  was  verified  by 
the  oath  of  the  petitioner,  and  by  the  affidavit 
of  two  witnesses  that  they  verily  believed  that 
the  debtors  had  departed  the  State,  or  were 
concealed  within  it,  to  defraud  their  creditors, 
or  to  avoid  being  arrested,  &c. 

The  motion  was  made  on  the  ground  of  de- 
fect of  evidence,  that  the  parties  proceeded 
against  were  indebted  within  this  State. 

Mr.  H.  M.  Weston,  for  the  motion. 

Mr.  S.  B.  H.  Judah,  contra. 

By  the  Court,  Marcy,  J.  This  motion  prob- 
ably originated  from  a  misconception  of  Fitch's 
case,  2  Wend.,  298.  That  was  a  proceeding 
against  an  absent  debtor  ;  this  is  against  ab- 
sconding or  concealed  debtors.  The  proof  of 
indebtedness  within  the  State,  to  authorize  the 
issuing  of  the  attachment,  is  necessarily  im- 
plied in  the  evidence  that  the  defendant  has 
departed  the  State,  or  is  concealed  within  it. 
If  concealed  within  the  State,  his  residence  is 
here;  and  if  departed  from  the  State,  his  resi- 
dence must  have  been  here  previous  to  such 
departure.  Previous  to  his  concealment  or 
departure,  he  must  have  been  a  resident ;  and 
if  so,  being  here,  he  was  indebted  within  this 
State. 

The  motion,  therefore,  is  denied. 


326*]        *AIKINS  t>.  COLTON. 
Money  Paid  into  Court — Costs. 

Where  money  Is  paid  into  court  after  issue  joined, 
and  the  plaintiff  proceeds  in  the  suit,  but  fails  to 
establish  his  demand  beyond  the  amount  paid  in, 
the  defendant  is  entitled  to  the  costs  of  the  defense 
incurred  subsequent  to  the  payment  of  the  money 
into  court,  but  not  to  the  costs  previously  accrued. 

Citations— 2  Barnes,  230 ;  1 T.  R.,  629, 710 ;  8  T.K.,  408. 

Tl/TOTION  for  relaxation.  The  defendant  after 
llL  issue  joined  paid  a  certain  sum  into  court 
in  satisfaction  of  the  plaintiff's  demand  and  of 
the  costs  then  accrued.  The  plaintiff  took  the 
money,  and  proceeded  in  his  suit.  On  the  trial 
of  the  cause,  after  the  evidence  was  closed  on 
both  sides,  the  plaintiff  submitted  to  a  nonsuit. 
The  defendant,  consequently,  became  entitled 
to  costs.  In  making  up  his  bill,  he  charged 
the  costs  incurred  in  the  defense  previous  to 
the  payment  of  the  money  into  court,  which 
the  taxing  officer  refused  to  allow;  and  he  now 
appealed  from  the  taxation. 

Mr.  E.  C.  Southerland.  for  defendant. 

Mesers.  Clinton  and  Hasbrouck,  for 
plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  taxing 
officer  properly  rejected  those  charges.  The 
payment  of  the  money  into  court  was  an  ad- 
mission of  the  plaintiff's  demand  to  that  amount. 
The  plaintiff,  therefore,  had  a  good  cause  of 
action  until  the  payment  of  the  money,  and 
until  then  the  defendant  had  no  defense.  The 
defendant  is  entitled  only  to  the  costs  incurred 
in  the  defense  subsequent  to  the  payment  of 
the  money  into  court.  2  Barnes,  230;  IT.  R.. 
629;/d.,710;8T.  R..  408. 

The  motion,  therefore,  is  denied. 

Cited  in— Olcott,  180. 
WEND.  3. 


GRISWOLD  v.  8EDGWICK  ET  AL. 

Action  for  False  Imprisonment  against  Several 
Defendant* — Acquittal  of  One — Costs — Plead- 
ing. 

In  an  action  of  false  imprisonment  against  four 
defendants,  where  one  of  them  is,  on  the  trial  of 
the  cause,  acquitted  by  verdict,  he  is  entitled  to  re- 
cover costs  URdinst  the  plaintiff,  although  he  joined 
in  pleading  with  one  of  the  other  defendants  against 
whom  a  verdict  is  rendered.  , 

So  judgment  having  been  rendered  on  demurrer 
in  favor  of  the  defendant  who  was  acquitted  at  the 
trial,  and  of  another  against  whom  a  verdict  was 
found  on  the  plea  of  not  guilty,  the  plea  put  in  by 
them  going  to  the  whole  declaration  having  been 
adjudged  good ;  it  was  held  that  such  two  defend- 
ants were  entitled  to  their  full  costs  of  the  trial  as 
well  as  of  the  demurrer ;  a  single  bill  of  costs,  how- 
ever, being  allowed  to  both  such  defendants. 

Citations— 1  R.  L..  343 ;  Act,  8  &  9  Wm.  III.,  ch.  11. 

MOTION  as  to  costs.  The  plaintiff  sued  R. 
Sedgwick,  H.  D.  Sedgwick,  T.  Morris  and 
R.Reid,  in  an  action  of  false  *imprison-  [*327 
ment.  R.  &  H.  Sedgwick  pleaded  jointly  the 
general  issue,  and  a  special  plea  of  justifica- 
tion. Morris  and  Reid  put  in  the  same  pleas 
separately.  The  plaintiff  replied  to  the  special 
plea  of  the  Sedgwicks,  and  demurred  to  the 
special  pleas  of  Morris  and  Reid.  The  Sedg- 
wicks demurred  to  the  replication. 

The  plaintiff  took  his  cause  down  to  trial  be- 
fore the  issues  in  law  were  determined,  and  ob- 
tained a  verdict  of  six  cents  against  H.  D.  Sedg- 
wick, Morris,  and  Reid.  R.  Sedgwick  was  ac- 
quitted. On  the  demurrer  to  the  pleas  of  Morris 
and  Reid,  judgment  was  given  for  the  plaintiff; 
and  on  the  demurrer  to  the  replication,  judg- 
ment was  given  for  the  Sedgwicks,  and  leave 
was  refused  to  the  plaintiff  to  amend.  The 
parties  proceeded  to  the  taxation  of  their  costs. 
The  taxing  officer  decided  that  H.  &  R.  Sedg- 
wick were  entitled  to  the  costs  of  the  demurrer 
decided  in  their  favor,  but  not  to  the  costs  of 
the  defense  generally;  that  R.  Sedgwick  -was 
not  entitled  to  the  costs  of  his  pleas  and  of  the 
trial ;  and  that  the  plaintiff  was  entitled  to  his 
full  costs  on  the  issues,  and  on  the  demurrers 
decided  in  his  favor  against  the  three  defend- 
ants against  whom  the  verdict  was  rendered  ; 
and  taxed  the  costs  in  conformity  to  those  de- 
cisions. Judgment  was  signed  against  those 
three  defendants  for  the  costs  thus  taxed.  A 
motion  was  made  to  set  aside  the  judgment  for 
costs  against  H.  D.  Sedgwick,  and  for  a  relaxa- 
tion of  costs. 

Mr.  R.  Sedgwick,  for  defendants. 

Mr.  G.  D.  Post,  for  plaintiff. 

By  the  Court,  Marcy,  J.  It  is  necessary  to 
the  correct  determination  of  the  question  of 
costs  in  this  case,  first  to  ascertain  the  effect  of 
the  judgment  in  favor  of  H.  D.  &  R.  Sedg- 
wick, on  the  demurrer  to  the  plaintiff's  replica 
tion  in  answer  to  the  special  plea  of  justifica- 
tion put  in  by  them.  By  the  judgment,  the 
plea  of  justification  was  adjudged  good,  and 
the  court  Iwill  not  look  beyond  the  record  to 
inquire  whether  the  demurrer  was  sustained  on 
a  technical  ground,  or  on  the  merits.  It  is  an 
established  principle,  that  where  a  defendant 
pleads  several  pleas  in  bar,  each  going  to  the 
*whole  declaration,  if  he  succeeds  upon  [*328 
any  one  plea  he  has  judgment,  although  the 
plaintiff  may  succeed  on  the  other  pleas.  The 
judgment  on  the  demurrer,  therefore,  was 
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•equivalent  to  a  finding  of  the  jury  in  favor  of 
both  the  Sedgwicks  on  an  issue  joined  on  this 
plea.  Consequently,  the  judgment  entered 
against  H.  D.  Sedgwick  was  irregular,  and 
must  be  set  aside.  x 

The  costs  of  the  demurrer  are  allowed  to  the 
Sedgwicks  by  the  taxing  officer,  and  they  now 
ask  to  be  also  allowed  the  costs  of  the  trial. 
One  of  them,  Robert  Sedgwick,  was  acquitted 
by  the  jury  ;  the  other,  Henry  D.  Sedgwick, 
having  succeeded  on  a  plea  adjudged  to  be 
good  on  demurrer,  must  also  be  considered  as 
acquitted,  notwithstanding  that  on  another 
plea  he  was  found  guilty  on  the  trial.  The 
question  therefore  is  whether  a  plaintiff,  who 
has  succeeded  in  obtaining  a  verdict  against 
two,  out  of  four  defendants,  is  liable  to  pay 
costs  to  the  defendants  who  are  acquitted.  By 
the  second  section  of  our  Act  Concerning  Costs, 
1  R.  L.,  343,  it  is  provided  that  if  a  verdict 
pass  against  a  plaintiff,  the  defendant  shall 
have  judgment  to  recover  his  costs.  This  sec- 
tion embraces  the  substance  of  a  number  of 
English  statutes,  passed  previous  to  the  reign 
of  William  III.,  the  construction  of  which  has 
been,  that  unless  all  the  defendants  impleaded 
in  an  action  are  acquitted,  the  plaintiff  is  not 
liable  to  pay  costs  to  any  ;  but  is  entitled  to  re- 
cover his  full  costs  against  those  who  are  con- 
victed. This  construction  applies  to  the  2d 
section  of  our  Act.  To  remedy  the  hardship 
and  injustice  resulting  from  the  construction 
of  the  statutes  referred  to,  the  Act  of  8  and  9 
William  III.,  ch.  11,  was  passed,  of  which  the 
10th  section  of  our  Act  is  a  transcript ;  which 
provides  that  where  several  persons  are  made 
defendants  to  any  action  of  trespass,  assault, 
false  imprisonment,  or  ejectment,  and  any  one 
or  more  of  them  shall  be  upon  the  trial  there- 
of acquitted  by  verdict,  every  person  so  ac- 
quitted shall  recover  his  costs  of  suit  in  like 
manner  as  if  a  verdict  of  acquittal  had  been 
given  in  favor  of  all  the  defendants,  unless  the 
judge  shall  certify,  &c.  It  is  contended  by 
the  plaintiff  that  this  section  applies  only  where 
an  acquitted  defendant  has  plead  separately  ; 
and  that  Robert  Sedgwick  having  joined  in 
329*]  the  *plea  of  not  guilty,  with  Henry  D. 
Sedgwick,  and  the  latter  having  been  found 

fuilty  by  the  jury,  the  former  looses  the  bene- 
t  of  this  section.  We  find  no  case  supporting 
such  a  distinction,  and  consider  it  in  conflict 
with  both  the  spirit  and  terms  of  the  Act.  Rob- 
ert Sedgwick,  therefore,  having  upon  the  trial 
been  acquitted  by  verdict,  and  he  and  Henry 
D.  Sedgwick  having  succeeded  upon  a  plea  ad- 
judged good  by  demurrer,  which,  as  before 
observed,  is  equivalent  to  a  finding  by  a  jury 
in  their  favor  upon  an  issue  joined,  they  are 
entitled  to  their  full  costs  ;  a  single  bill  of  costs 
however,  ;for  both  defendants,  is  only  to  be 
taxed. 


PORTER  ET  AL.  v.  MILLER. 

Insolvency — Discharge — Pleading — Jurisdiction. 

An  averment  in  a  plea  of  an  insolvent  discharge, 
that  the  defendant  was  "of  the  county,"  to  a  judge 
of  which  he  presented  his  petition  for  a  discharge, 
is  sufficient  to  give  the  judge  jurisdiction. 

Citations— 20  Johns.,  208 ;  1  Cow.,  316. 

OTION  for  judgment  non  obstante  veredic- 
to.    The  action  was  assvmpsit.     The  de- 
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fendant  pleaded  the  general  issue  and  an  in- 
solvent discharge,  exempting  his  body  from 
imprisonment.  It  was  averred  in  the  special 
plea,  that  on,  &c.,  at  Lenox,  in  the  County  of 
Madison,  the  defendant  being  then  of  the  said 
County  of  Madison,  and  being  then  and  there 
an  insolvent  debtor,  within  the  true  intent  and 
meaning  of  the  Act,  &c.,  did  present  a  petition 
to  a  judge  of  the  Court  of  C.  P.  of  the  County 
of  Madison,  &c.,  and  that  such  proceedings 
were  thereupon  had,  that  afterwards  the  said 
judge  granted  a  discharge,  setting  forth  the 
same  in  hoc  verba.  In  the  discharge  it  is  re- 
cited, that  the  defendant,  "  of  the  Town  of 
Lenox,  in  the  County  of  Madison,"  did  pre- 
sent his  petition,  &c.  The  plaintiffs  replied, 
denying  the  granting  of  the  discharge.  The 
cause  went  to  trial;  the  plaintiffs  had  a  verdict 
on  the  first  issue  for  the  amount  of  their  de- 
mand, and  the  jury  found  for  the  defendant 
on  the  second  issue.  A  motion  was  now  made 
for  leave  to  enter  a  general  judgment  against 
the  defendant,  notwithstanding  the  verdict. 

Mr.  W.  J.  Bacon,  for  plaintiffs.  The  plea 
is  defective  in  not  averring  that  the  defend- 
ant, at  the  time  of  the  presenting  of  his  peti- 
tion, was  an  inhabitant  of  the  County  of  Mad- 
son,  or  *that  he  was  imprisoned  with-  [*33O 
in  the  same.  Stat.,  Vol.  V.,  a,  117 ;  1  R.  L., 
463  ;  1  Cow.,  316  ;  20  Johns.,  208  ;  1  Id.,  91  ; 
7  Id.,  75.  The  plea  is  bad  in  substance,  and 
would  so  have  been  held  on  general  demurrer, 
which  entitles  the  plaintiffs  to  move  for  judg- 
ment non  obstante.  16  Johns.,  230  ;  18  Id'.,  20  ; 
1  Burr..  301. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
plea  substantially  avers  that  the  defendant  was 
an  inhabitant  of  the  County  of  Madison.  The 
plaintiffs  might  have  taken  issue  upon  the  fact, 
and  the  defect,  if  any,  could  have  been  taken 
advantage  of  only  by  special  demurrer.  Should 
the  court,  however,  think  otherwise,  the  de- 
fendant asks  that  he  may  be  allowed  to  amend 
on  payment  of  the  costs  of  the  circuit,  should 
the  plaintiffs  elect  to  take  issue  on  the  question 
of  inhabitancy. 

By  the  Court,  Savage,  Ch.  J.  The  princi- 
ple contended  for  by  the  plaintiff,  that  if  the 
plea  of  discharge  would  have  been  subject  to 
a  general  demurrer  the  plaintiff  may  move  for 
judgment,  notwithstanding  a  verdict  in  favor 
of  the  defendant,  is  correct ;  but  it  does  not 
avail  the  plaintiffs  in  this  case.  The  defend- 
ant was,  undoubtedly,  bound  to  aver  enough 
to  give  the  officer  who  granted  the  discharge 
jurisdiction.  This  we  think  he  did,  when  he 
alleged  that  he  was  "of  the  County  of  Madi- 


son." It  was  equivalent  to  saying  that  he  was 
an  inhabitant  of  that  county.  The  words  that 
he  was  "of  the  county,"  necessarily  import 
that  he  was  an  inhabitant  of  the  county  or 
resident  there.  The  very  words  employed  in 
the  statute  need  not  be  used,  as  was  determined 
in  the  case  of  Roosevelt  v.  Kettogg,  20  Johns., 
208,  where  it  was  holden  that  an  averment  that 
the  defendant  was  "a  resident  of  the  City  of 
Hudson,  in  the  County  of  Columbia,"  was  suf- 
ficient to  give  jurisdiction  to  the  Recorder  of 
Hudson.  Temporarily  being  in  a  place  would 
not  support  the  allegation  that  the  defendant 
was  of  the  county,  which  words  import  that 
he  belonged  to  the  county,  or  resided  there.  In 

WEND.  8. 


1829 


THE  PEOPLE  v.  ONONDAOA  C.  P. 


330 


Wyman  v.  Mitchell,  1  Cow.,  316,  an  averment 
that  the  defendant  was  an  insolvent  debtor 
"at  Rensselaerville,  in  the  County  of  Albany," 
was  held  insufficient ;  but  that  case  is  clearly 
33 1  *]  *distinguishable  from  the  present.  The 
averment  that  the  defendant  was  an  insolvent 
debtor  at  Rensselaerville,  might  be  true,  and 
yet  his  residence  or  inhabitancy  be  elsewhere. 
The  motion  in  this  case  is,  therefore,  denied. 


THE  PEOPLE,  ex  rel.  RANSOM, 
ONONDAGA  C.  P. 

Practice — Execution. 

A  plaintiff  issuing  an  execution,  and  directing  an 
amount  less  than  the  whole  sum  to  which  he  is  en- 
titled to  be  levied,  cannot  subsequently  issue  an- 
•other  execution  for  the  balance. 

MOTION  for  a  mandamus.  A  judgment 
was  obtained  in  the  Onondaga  C.  P. 
against  the  relator  for  $1,000  in  an  action  of 
tort.  The  plaintiff  issued  an  execution  setting 
forth  the  judgment  correctly,  but  directing  the 
levy  of  only  $800.  The  amount  directed  to  be 
levied  was  collected,  and  then  the  plaintiff  is- 
sued a  second  execution  directing  the  levy  of 
the  remaining  $200  ;  to  set  aside  which  execu- 
tion, a  motion  was  made  to  the  Onondaga  C. 
P.,  who  refused  the  application.  A  mandamus 
was  now  asked  for,  directing  the  C.  P.  to  va- 
cate their  rule  denying  the  motion,  and  to  grant 
the  application  of  the  relator. 

By  the  Court,  Savage,  Ch.  J.  An  execu- 
tion is  an  entire  thing.  If  a  plaintiff  in  a  judg- 
mentissuesanexecution.and  directs  an  amount 
less  than  the  whole  sum  to  which  he  is  entitled 
to  be  levied,  he  cannot  subsequently  issue  an- 
other execution  for  the  balance.  It  cannot  be 
permitted  that  a  defendant  should  thus  be  har- 
assed by  repeated  executions.  The  C.  P.  erred 
in  denying  the  motion  of  the  relator,  where- 
fore, let  an  alternative  mandamus  issue. 

Cited  in— 86  N.  Y.,  519. 


A.  STORY  9.  PATTEN. 

Set-off-— Justice's  Judgment. 

A  defendant  in  this  court  against  whom  a  judg- 
ment is  rendered  will  not,  on  motion,  be  allowed  to 
set  off  a  justice's  judgment  holden  by  him  as  assign- 
ee, where  the  facts  as  to  the  rights  of  the  parties 
are  complicated  and  intricate.  It  seems  that  unless 
a  plain,  undisputed  matter  of  set-off  is  presented 
by  a  party  thus  standing  in  the  character  of  an  as- 
signee of  a  justice's  judgment,  the  motion  will  be 
denied. 

Citation— 8  Cow.,  126. 

MOTION    to    set    off   justices'    judgments 
against  a  judgment  in  this  court.  A  judg 

a    •_    f .   _  *    Ai_  _   i  _  i  _  1  •  i\'  :  _ 


upon  various  grounds,  and  amongst  others 
that  A.  Story  was  but  a  nominal  plaintiff,  the 
real  plaintiff  being  one  W.  Story,  for  whose 
benefit  the  suit  had  been  prosecuted  ;  and  that 
the  defendant  in  the  prosecution  of  this  mo- 
tion, acts  only  as  the  agent  of  Rowland,  the 
assignor  of  the  justices'  judgments,  having  no 
real  interest  in  the  judgments.  To  this,  it  was 
answered  that  the  interest  of  W.  Story  In  the 
judgment  claimed  by  him  was  fraudulent,  and 
the  court  were  asked  if  they  entertained  doubts 
on  the  question  to  award  a  feigned  issue. 

Messrs.  Kellogg  and  Sandford,  for  the 
motion. 

Mr.  F.  G.  Jewett,  contra. 

By  the  Court,  Marcy,  Ch.  J.  In  8  Cow. , 
126,  a  motion  was  granted  to  set  off  a  justice's 
judgment  against  a  judgment  of  this  court. 
The  judgments  were  between  the  same  par- 
ties ;  there  was  no  conflict  as  to  the  rights  of 
assignees  of  choses  in  action  ;  no  allegation 
of  fraud  in  relation  to  those  rights.  It  was  a 
plain  undisputed  matter  of  set-off,  and  the 
only  question  was  whether  the  principle  by 
which  the  set  off  of  judgments  in  courts  of 
record  against  a  judgment  of  this  court  is  al- 
lowed, should  be  extended  to  justices'  judg- 
ments. This  is  a  very  different  case  :  the  mov- 
ing party  here  is  an  assignee  of  the  judgments 
he  asks  to  set  off  ;  it  is  alleged  that  other  per- 
sons than  the  parties  on  record  are  contesting 
their  rights  before  us  ;  the  rights  themselves 
are  denied  ;  fraud  is  alleged,  and  a  compli- 
cated intricate  state  of  facts  is  presented,  so 
that  even  the  party  who  asks  our  interference 
suggests  the  ppssibility  of  the  necessity  of  a 
feigned  issue. 

Now,  although  the  court  will  not  say  that 
they  would  not,  in  any  case,  on  a  motion  to 
set  off  a  justice's  judgment,  protect  the  rights 
of  an  assignee,  they  have  no  hesitation  in  dis- 
missing *this  application,  as  they  feel  [*333 
no  disposition  to  extend  their  jurisdiction,  in 
the  exercise  of  their  equitable  powers,  to  investi- 
gate the  rights  of  parties  respecting  justices' 
judgments,  when  involved  in  the  intricacy, 
doubt  and  uncertainty  which  belongs  to  this 
case. 

The  motion,  therefore,  is  denied,  with  costs. 

Cited  in— 11  Barb.,  484. 


ROSS  ET  AL. 

V. 

THE  MAYOR,  ALDERMEN,  &C..OF  NEW 
YORK. 


Assessment  for 


City  Improvement* — Statute 
Ordinance. 


Under  an  ordinance  of  the  Corporation  of  N.  Y., 
directing  the  filling  up,  altering  or  amending  a  pub- 
lic slip,  the  assessment  should  be  made  under  t  he 
section  of  the  Act  relative  to  that  eity  :  and 


ment  was  rendered  in  favor  of  the  plaintiff  in    property  in  tin-  vicinity  belonging  to  the  Corpora- 
332*]  *5n  this  court  for  $94.68.     A  motion  ' 
was  made  by  the  defendant  to  set  off  three 
justices'  judgments   (or  as  much  thereof  as 
should  be  necessary),  amounting  together$114.- 
<H5,  rendered  against  the  plaintiff  in  favor  of 
one  Howland,  and  assigned  by  him  to  the  de- 
fendant previous  to  the  rendition  of  the  judg- 


ment in  this  cause. 
WEND.  3. 


This  motion  was  resisted 


A  motion  I  t*°n  is  equally  liable  to  assessment  as  the  property 
of  individuals,  notwithstanding  that  the  statute  di- 
rects that  one  third  of  the  expense  of  the  improve- 
ment shall  be  borne  by  the  Corporation. 

Citation-2  It.  L..  445,  sees.  289, 275. 

rpHE  Corporation  of  N.  Y.,  by  an  ordinance 
JL  passed  May  5, 1828,  ordained  "  that  a  bulk- 
head be  built  in  and  across  the  slip  or  basin  at 


N.  Y.  R.,  10. 
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the  foot  of  Spring  St. ,  on  the  westerly  line  of 
West  St. ;  and  that  the  space  between  the  pres- 
ent bulk-head  and  the  one  to  be  built,  be  filled 
in  under  such  directions  as  shall  be  given  by 
the  street  commissioner  and  one  of  the  city 
surveyors,"  and  appointed  assessors  to  make 
an  estimate  of  the  expense,  and  to  make  a  just 
and  equitable  assessment  thereof,  among  the 
owners  or  occupants  of  all  the  houses  and  lots 
intended  to  be  benefited  thereby,  in  proportion 
as  nearly  as  might  be  to  the  advantages  which 
each  should  be  deemed  to  acquire.  An  as- 
sessment was  made,  which  was  apportioned 
amongst  the  owners  of  lots  on  Spring  St.,  as 
far  east  as  Clark  St.,  and  amongst  the  owners 
of  lots  on  the  streets  intersecting  Spring  St. , 
half  way  to  the  next  street  north  and  south  of 
Spring  St.,  except  that  a  certain  tract  of  ground 
lying  "between  Spring  and  Canal  Sts.,  and 
West  and  Washington  Sts.,  was  not  subjected 
to  assessments  for  any  portion  of  the  expense; 
and  it  was  alleged  that  a  lot  belonging  to  one 
George  Watkins,  lying  upon  West  St.  at  the 
north  corner  of  Spring  St.,  had  not  been  sub- 
jected to  an  apportionment  of  such  expense  ; 
nor  was  any  portion  of  such  expense  assessed 
upon  Canal  St.,  although  it  beads  partially 
upon  the  slip  at  the  foot  of  Spring  St.  The 
facts  appeared  in  a  return  to  a  ceniorari,  made 
by  the  Mayor,  &c.,  of  the  City  of  N.  Y. 
334*]  *Mr.  D.  Lord,  Jr.,  for  relators. 
The  principle  upon  which  the  assessment  is 
made  is  erroneous.  It  is  made  on  the  as- 
sumption that  the  improvement  was  directed 
by  the  Common  Council,  in  pursuance  of  the 
authority  vested  in  them  by  the  267th  section 
of  the  Act  Relative  to  the  City  of  N.  Y.,  Stat., 
Vol.  II.,  p.  445,  which  authorizes  the  Com- 
mon Council  to  pass  ordinances  "for  filling 
up,  altering  and  amending  of  all  public  slips 
in  the  city.  The  authority  conferred  by  this 
section  is  for  the  promotion  of  the  public  health 
of  the  city  ;  and  the  expense  of  filling  up,  al- 
tering or  amending  a  slip  is  to  be  borne,  one 
third  thereof  by  the  Common  Council,  and  the 
residue  by  the  persons  in  the  vicinity  who 
may  be  benefited  thereby.  Sec.  269.  Admit- 
ting the  work  to  be  of  the  character  author- 
ized by  the  267th  section,  the  assessment  ought 
to  have  extended  to  Canal  St.,  and  not  been 
confined  to  Spring  St. ;  nor  ought  the  tract  be- 
tween Spring  and  Canal  Sts.,  on  which  a  pub- 
lic market  is  erected,  belonging  to  the  Corpora- 
tion, to  have  been  exempted.  Indeed  it  should 
have  borne  the  whole  expense. 

The  work  should  be  considered  as  done  un- 
der the  220th  section  of  the  Act  which  author 
izes  the  Common  Council  to  lay  out  regular 
streets  or  wharves,  and  from  time  to  time  to 
lengthen  and  extend  the  same.  The  ordinance 
virtually  extended  West  St.,  and  the  expense 
ought  to  have  been  borne  solely  by  the  pro- 
prietors of  the  land  adjoining  or  nearest  and 
opposite  to  the  street  or  wharf,  in  proportion 
to  the  breadth  of  their  several  lots.  Sec.  221. 
Mr.  R.  Emmet,  for  the  Corporation.  The 
proceeding  in  this  case  was  under  the  267th 
and  269th  sections  of  the  Act.  The  work  was 
the  "  filling  up,  altering  and  amending  a  pub- 
lic slip."  The  primary  object  was  the  im- 
provement of  the  slip,  and  though  the  exten- 
tension  of  West  St.  was  the  result  of  the  work, 
such  extension  was  but  a  consequence,  and 
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not  the  object  originally  contemplated.  The 
proceedings,  therefore,  should  not  have  been, 
under  the  220th  and  221st  sections. 

It  is  not  pretended  that  one  third  of  the  ex- 
pense has  not  been  paid  by  the  Corporation, 
but  it  is  said  that  in  addition  thereto  they  should 
have  been  assessed  as  the  owners  of  the  prop- 
erty *on  which  the  market  stands.  This  [*33S 
proposition  is  denied.  The  charge  of  one  third 
of  the  expense  of  filling  up,  altering  or  amend- 
ing a  slip,  is  imposed  as  a  fixed  ratio  to  be 
borne  by  the  Corporation,  whether  they  hold 
property  in  the  vicinity  or  not.  It  is  a  com- 
mutation in  lieu  of  all  other  charges  and  assess- 
ments, and  established  to  prevent  disputes  as 
to  the  extent  of  their  liability. 

The  Common  Council  have  a  right  to  make 
an  alteration  in  a  slip,  as  well  for  the  benefit 
of  navigation  as  for  the  promotion  of  the  pub- 
lic health.  If  not  done  solely  for  the  promo- 
tion of  the  public  health,  it  does  not  neces- 
sarily follow  that  all  property  equally  near  to- 
the  slip  should  be  assessed.  The  property  in 
Canal  St.  was  exempted  because  it  had  its  own 
burdens  to  bear  of  a  similar  character,  to  de- 
fray which  the  iproperty  in  Spring  St.  con- 
tributed nothing. 

By  the  Court.  The  assessment  in  this  case 
was  correctly  made  under  the  269th  section  of 
the  Act,  2  R  L.,  p. ,445,  but  in  the  application 
of  the  principle  the  assessors  erred.  By  this 
section  it  is  directed  that  in  all  cases  where  the 
by-laws  or  ordinances  of  the  Common  Coun- 
cil shall  require  anything  to  be  done  in  relation 
to  the  filling  up,  altering  or  amending  any  of 
the  public  slips  in  the  city,  the  Corporation 
shall  cause  the  expense  of  such  works  to  be 
estimated  and  assessed  in  the  same  manner  as 
is  directed  by  the  Act  with  respect  to  the  pav- 
ing or  regulating  the  public  streets  in  the  city, 
except  that  one  third  of  the  expense  attending 
the  same  is  to  be  borne  by  the  Corporation,  and 
the  residue  by  the  persons  in  the  vicinity  who 
may  be  benefited  thereby.  The  manner  of  esti- 
mating and  assessing  the  expense  of  paving  and 
regulating  the  public  streets  is  to  make  "a  just 
and  equitable  assessment  thereof  among  the 
owners  or  occupants  of  all  the  houses  and  lots 
intended  to  be  benefited  thereby,  in  proportion 
as  nearly  as  may  be  to  the  advantage  which 
each  shall  be  deemed  to  acquire."  Sec.  275. 
The  direction  given  to  the  assessors  by  the  or- 
dinance of  the  Corporation  was  in  conformity 
to  this  provision  of  the  statute,  but  the  asses- 
sors did  not  obey  it  when  they  omitted  to  assess- 
a  proportion  of  the  expense  on  the  lot  owned 
by  the  Corporation  on  which  the*market[*336 
is  built.  The  property  of  the  Corporation,  if 
benefited  by  the  improvement,  is  as  much  the 
subject  of  assessment  as  the  property  of  indi- 
viduals. The  intention  of  the  Legislature  is 
manifest,  that  the  property  in  the  vicinity  shall 
contribute  two  thirds  of  the  expense,  and 
whether  that  property  belongs  to  the  Corpora- 
tion of  the  city,  or  any  other  body  corporate, 
or  to  individuals,  is  immaterial.  The  charge 
of  one  third  of  the  expense  to  the  Corporation 
in  improvements  of  this  kind  is  made  by  the 
statute,  without  reference  to  the  owning  of 
property  by  the  Corporation  in  the  vicinity.  It 
is  a  charge  upon  the  funds  of  the  city  gener- 
ally, in  consequence  of  the  general  benefit  de- 
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rived  from  the  improvement,  and  the  profits 
accruing  to  the  Corporation  from  wharfage, 
&c.  In  this  respect,  therefore,  the  assessment 
is  erroneous,  and  mustjbe  set  aside.  As  to  the 
lot  lying  upon  West  St.,  in  the  north  corner  of 
Spring  St.,  returned  as  belonging  to  George 
Watkins,  the  relators  have  mistaken  the  fact. 
That  lot  is  assessed  as  No.  10,  fronting  on  West 
St.  and,  therefore,  is  properly  omitted  from 
the  assessment,  as  fronting  on  Spring  St.  ;  on 
that  street  it  is  designated  in  the  map  as  No. 
11,  and  no  assessment  appears  in  the  return  to 
have  been  made  on  it  as  No.  11,  which  prob- 
ably misled  the  relators;  but  the  lot  having  been 
assessed  as  No.  10,  it  would  Jiave  been  errone- 
ous to  have  made  a  second  assessment  upon  it. 
Cited  ln-7  Barb.,  487. 

TEND  OF  NON-ENUMERATED  CASES  OP  OCTOBER 
TERM,  1829.  >] 

1.— Mr.  Justice  SUTHERLAND  was  prevented  by  in- 
disposition from  attending  court  during  the  greater 
part  of  this  term. 


337*]*JACKSON,  exdem.  HAVERLYETUX., 

v. 
FRENCH. 

Attorneys — Privileged  Communications —  Persons 
Present  when  Made,  Bound  tt  Testify — Ad- 
verse Possession — Possession  of  36  Years,  Held 
not  Adverse — Notice  to  Quit. 

The  privilege  of  not  disclosing  a  communication 
made  by  a  client  to  counsel  is  confined  to  counsel 
and  to  an  interpreter,  though  it  seems  the  rule 
might  perhaps  be  extended  to  the  clerks  of  counsel ; 

But  a  person  in  no  way  connected  with  the  coun- 
sel present  at  a  communication  made  to  him  by  a 
client  is  bound  to  testify. 

Where  a  person  entered  into  the  possession  of  land 
belonging  to  his  father-in-law,  who  promised  to 
give  the  land  to  him  and  his  wife,  and  subsequently 
by  will  devised  the  same  to  the  wife,  it  was  held,  in 
an  action  of  ejectment  brought  by  the  heirs  of  the 
wife,  that  a  possession  of  36  years  continuance  un- 
der a  conveyance  from  the  husband  was  not  ad- 
verse, and  that  a  conveyance  to  the  husband  from 
the  ancestor  could  not  be  presumed. 

Notice  to  quit  not  necessary  where  there  is  no  ten- 
ancy in  fact,  and  especially  where  the  defendant 
disclaims  to  hold  as  tenant. 

rp  HIS  was  an  action  of  ejectment.  The  plaint- 
JL  iff  claimed  to  recover  the  equal  undivided 
fourth  part  of  a  lot  of  land  situate  in  the  County 
of  Saratoga.  Nicholas  Visscher,  the  maternal 
grandfather  of  the  wife  of  Haverly,  was  the 
owner  of  the  lot  in  question,  and  by  his  last 
will  and  testament,  bearing  date  June  30, 1778, 
devised  the  same  to  his  daughter  Margaret,  the 
wife  of  John  Wemple.  Wemple  and  wife  had 
four  children,  of  whom  the  wife  of  Haverly 
was  one.  Margaret  Wemple  died  12  or  14  years 
before  the  trial,  and  John  Wemple  died  5  or  6 
years  before  the  trial.  It  was  proved  that  the 
defendant  had  acknowledged  that  he  had  pur- 
chased the  land  of  John  Wemple.  This  fact 
was  shown  by  the  testimony  of  a  witness  who 


NOTE.— 1.  Adverse  possession— What  constitutes— 
Effect  of.  See  Clapp  v.  Bromagham,  9  Cow.,  530,  note, 
and  other  notes  there  cited. 

2.  Attorney  and  client— Privileged  communication*. 
In  connection  with  the  above  case  of  Jackson  v. 
French,  see  Sibley  v.  Waffle,  16  N.  Y.,  180;  Hohnan 
v.  Kimball,  22  Vt.,  555;  Barnes  v.  Harris,  7  Cu8h.,576; 
Hay  v.  Morris,  13  Gray,  519;  Qoodard  v.  Gardner,  28 
Conn.,  172. 
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was  present,  and  heard  such  acknowledgment 
when  the  defendant  was  stating  his  case  to 
counsel,  the  witness  and  the  defendant  being 
both  in  possession  of  the  same  lot,  and  suite 
having  been  commenced  against  them  by  the 
lessors  of  the  plaintiff  for  the  recovery  of  the 
land,  they  together  called  upon  counsel, in  which 
interview  the  acknowledgment  was  made.  This 
evidence  was  objected  to  by  the  defendant,  but 
the  objection  was  overruled  by  the  presiding 
judge. 

On  the  part  of  the  defendant  it  appeared  that 
Nicholas  Visscher,  in  his  lifetime,  promised  to 
give  the  lot  in  question  to  Wemple  and  wife  ; 
that  Wemple,  during  the  lifetime  of  Visscher, 
entered  into  the  possession  of  and  rented  out 
the  lot.  The  defendant  had  been  in  possession 
36  years,  claiming  the  lot  as  his  own. 

The  judge  at  the  circuit  ruled  that  Wemple 
was  tenant  by  the  curtesy,  and  that  on  his  de- 
cease his  children  were  entitled  to  the  posses- 
sion ;  that  if  Wemple  entered  into  possession 
*of  the  lot  under  the  parol  permission  [*338 
of  Visscher,  he  was  a  tenant  at  will,  and  the 
defendant  having  entered  under  Wemple  stood 
in  the  same  relation,  and  that,  under  the  cir- 
cumstances of  the  case,  the  defendant  was  not 
entitled  to  notice  to  quit.  A  verdict  was  found 
for  the  plaintiff,  which  was  now  moved  to  be 
set  aside. 

Mr.  M.  T.  Reynolds,  for  defendant.  Con- 
fidential communications  to  attorneys  and 
counsel  by  their  clients  are  privileged  ;  and  if 
the  attorney  or  counsel  cannot  betray  them,  no 
one  else  can.  Here  the  communication  was 
made  to  counsel.  An  attorney's  clerk,  who  is 
present  when  a  communication  is  made  to  his 
principal,  cannot  be  examined.  11  Com.  Law. 
R,  466;  12  Id.,  85;  1  Pet.  C.,  366;  6  Esp..  113. 
The  relation  in  which  the  witness  and  the  de- 
fendant stood  to  each  other  at  the  time  of  the 
communication,  ought  to  entitle  the  defendant 
to  the  protection  of  this  rule  of  evidence. 

An  adverse  possession  was  shown.  Wemple 
entered  into  possession,  previous  to  the  death 
of  Visscher,  under  a  promise  that  the  land 
should  be  given  to  him.  A  parol  gift  is  as  ef- 
fectual to  support  an  adverse  possession  as  a 
parol  conveyance.  13  Johns.,  120;  6  Cow.,  632. 
Besides  a  conveyance  may  here  be  presumed. 

If  the  defendant  could  be  considered  as  a  ten- 
ant at  will,  he  was  entitled  to  notice  to  quit. 

Mr.  D.  Cady,  for  the  plaintiff.  A  com- 
munication intended  to  be  confidential,  should 
not  be  made  in  the  hearing  of  third  persons. 
Where  a  necessity  exists  that  another  should 
be  made  privy  to  the  communication  between 
the  client  ana  his  counsel,  as  where  an  inter- 
preter must  be  resorted  to,  there  is  reason  in  the 
rule  for  extending  the  privilege;  not  otherwise. 

There  can  be  no  adverse  possession  in  this 
case.  The  property  was  devised  to  the  wife  of 
Wemple  in  1778.  She  died  but  14  years  since. 
Her  husband  could  not  hold  adversely  lo  her, 
nor  could  any  one  deriving  title  from  him. 
There  is  no  fact  or  circumstance  on  which  to 
found  the  presumption  of  a  conveyance.  The 
defendant  was  not  entitled  to  notice  to  quit. 

*By  the  Court.  Savage.  Ch.  J.   The  [*339 

counsel  himself  cannot  disclose  a  communica- 
tion made  to  him  by  his  client  relative  to  a  case 
in  which  the  relation  of  client  and  counsel  ez- 
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ists;  but  that  privilege  is  confined  to  counsel, 
to  an  interpreter,  ana  perhaps  to  the  clerks  of 
an  attorney  or  counsel,  though  as  to  the  latter 
the  cases  differ.  But  if  a  party  makes  com- 
munications to  counsel  in  presence  of  persons 
in  no  way  connected  with  the  counsel,  such 
persons  are  bound  to  disclose  what  they  may 
have  heard. 

The  fact  being  shown  that  the  defendant  held 
under  Wemple,  the  question  arises,  could  his 
possession  be  adverse  as  against  the  lessors?  I 
think  not.  The  property  belonged  to  Wemple's 
wife,  and  having  issue,  it  was  his  during  his 
life;  at  the  death  it  went  to  the  heirs  of  his 
wife.  Under  such  circumstances  the  possession 
is  not  adverse. 

It  is  contended  that  the  court  are  bound  to 
presume  a  conveyance  by  deed  from  Visscher 
to  Wemple  and  wife.  Did  nothing  appear  in 
the  case  as  to  Visscher's  disposition  of  the  lot 
subsequent  to  his  promise  to  convey,  perhaps 
such  presumption  might  legitimately  be  made; 
but  it  appearing  that  the  promise  was  fulfilled 
by  a  devise  of  the  property,  the  court  cannot 
presume  that  the  testator  would  have  made 
such  devise  after  he  had  given  a  deed  to  his 
daughter  and  her  husband.  The  presumption , 
therefore,  is  the  other  way.  The  judge  decided 
that  Wemple  was  tenant  at  will,  and  so  I  think 
he  was  during  the  life  of  Visscher,  who  might 
have  dispossessed  him  or  French  at  pleasure. 
And  the  defendant  was  not  entitled  to  notice 
to  quit:  1.  Because  he  had  disclaimed  any  ten- 
ancy, by  claiming  to  be  the  owner  of  the  prem- 
ises ;  and  2.  Because  in  fact  when  the  suit  was 
commenced  nothing  like  a  tenancy  existed. 
After  the  death  of  Visscher,  Wemple  or  his 
grantee  had  an  estate  for  the  life  of  Wemple, 
and  at  his  death  the  property  vested  in  the  heirs 
of  Wemple's  wife,  who  died  before  her  husband. 

The  plaintiff  is  entitled  to  judgment  for  one 
fourth  part  of  the  premises. 

Cited  in— 9  N.  Y.,  47;  16  N.  Y.,  183;  56  111.,  301;  81 
111.,  460. 
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'PATIENCE  HURD 

v. 
JAMES  GRANT. 


Dower —  Writ  of  unde  nihil  habet. 

A  writ  of  dower  unde  nihil  habet  lies  only  against 
the  tenant  of  the  freehold. 

Where  the  demandant  failed  in  showing  that  the 
defendant  was  such  tenant.and  where  it  was  proved 
on  the  part  of  the  defendant  that  another  was  ten- 
ant of  the  freehold,  the  court  refused  to  set  aside  a 
nonsuit. 

Citations— Com.  Dig.,  PL  2,  y,  1;  Fitz.  N.  B.,  148;  1 
Hen.  &  M.,  288. 

rp  HIS  was  an  action  of  dower  unde  nihU  habet, 
-L  tried  at  the  Delaware  Circuit  in  June,  1828, 
before  tie  Hon.  James  Emott,  one  of  the  Cir- 
cuit Js. 

The  defendant  pleaded  several  pleas,  one  of 
which  was  non  tenure.  The  demandant,  on  the 
trial  of  the  cause,  proved  her  marriage  with 
one  Joseph  Hurd,  his  death,  the  possession  by 
him,  during  his  lifetime  for  several  years,  of 
the  lot  of  which  the  premises  demanded  were 
a  part,  and  the  possession  of  the  premises  by 
the  defendant  at  the  commencement  of  the  suit. 
The  defendant  proved  that  the  premises  in 
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which  dower  was  claimed  was  an  uninclosed 
wood  lot,  and  read  from  the  records  of  the 
county  clerk's  office  of  Delaware  a  deed  bear- 
ing date  Mar.  12,  1825,  by  which  the  defend- 
ant conveyed  the  premises  in  which  dower  was 
claimed  to  one  John  K.  Grant.  The  judge 
ruled  that  the  action  should  have  been  brought 
against  John  K.  Grant,  and  nonsuited  the 
plaintiff;  to  set  aside  which  nonsuit  a  motion 
was  now  made. 

Mess-fs.  Sherwood  and  Woodbridge.for 
demandant. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Marcy,  /.  A  writ  of  dower 
unde  nihil  habet  lies  only  against  the  tenant  of 
the  freehold.  Com.  Dig.,  Pleader,  2,  y,  1;  Fitz. 
N.  B.,  148.  It  has  been  adjudged  by  the  Court 
of  Appeals  in  Va.,  that  a  suit  for  dower  cannot 
be  brought  against  a  tenant  from  year  to  year; 
that  it  can  be  sustained  only  against  the  tenant 
of  the  freehold  having  the  inheritance,  or  an 
estate  equal  in  duration  to  the  life  of  the  de- 
mandant. 1  Hen.  &  Munf.,  268.  The  freehold 
of  the  premises  in  which  dower  was  demanded 
in  this  case  was  shown  to  be  in  a  person  other 
than  the  defendant,  and  the  defendant  had  not 
even  the  actual  possession.  The  motion  to  set 
aside  the  nonsuit  must  be  denied. 

Motion  denied. 

Cited  in— 12  WKnd.,  562;  7  N.  Y.,  205;  11  Barb.,  576 


*  JACKSON,  ex  dem.  THOMAS,  [*341 

0. 
TIBBITS. 

Waste  —  Ejectment — Forfeiture—  Submission  to 
Jury. 

Where  a  jury  would  not  be  warranted  by  the  evi- 
dence in  an  action  under  the  Statute  for  Waste,  to 
find  a  verdict  for  the  plaintiff,  a  judge  is  not  author- 
ized, in  an  action  of  ejectment  founded  on  an  al- 
leged forfeiture  for  waste,  to  instruct  a  jury  that 
the  acts  complained  of  simply  because  done  without 
the  permission  of  the  landlord,  work  a  forfeiture  of 
the  tenant's  right;  he  should  submit  the  question  to 
the  jury  to  determine  whether  the  acts  done  were 
in  fact  prejudicial  to  the  plaintiff's  interest. 

It  seems  that  if  waste  be  committed  in  a  dwelling- 
house,  part  of  the  property  demised,  only  such  parts 
of  the  dwelling-houses  are  forfeited  as  the  waste  is 
committed  in. 

Citations— 2  Bl.  Com.,  281;  Bac.  Abr.,  tit.  Waste,  c; 
Faithful  Counselor.  553;  Co.  Litt.,  540. 

'PHIS  was  an  an  action  of  ejectment,  tried  at 
1  the  Oneida  Circuit  in  Apr.  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 
The  defendant  was  the  tenant  of  the  lessor 
of  the  plaintiff,  of  a  tavern  stand  in  the  Village 
of  Utica.  He  entered  into  possession  May  29, 
1827.  No  particular  time  for  which  he  was  to 
hold  was  agreed  upon,  nor  was  the  rent  fixed 
between  the  parties.  In  the  month  of  Nov., 
1827,  the  defendant  cut  through  a  partition  in 
the  second  story  of  the  house.and  placed  a  door 
leading  into  a  bed-room,  and  put  a  window  in 
the  door  of  the  cellar  kitchen.  These  altera- 
tions were  made  without  the  permission  of  the 
lessor;  but  instead  of  being  injurious,  were 
beneficial  to  the  premises.  The  defendant  daily 
passed  the  premises,  and  was  frequently  in  the 
house,  and  received  various  payments  on  ac- 
count of  rent  between  Aug.,  1827,  and  Feb., 
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1828.  This  suit  was  commenced  in  Feb.,  1828, 
to  recover  the  possession  of  the  premises,  on 
the  ground  of  the  tenant's  having  forfeited  his 
interest  by  the  commission  of  waste. 

The  judge  charged  the  jury  that  the  cutting 
through  the  partition  wall  and  putting  in  a  door, 
and  the  other  acts  of  the  defendant,  being  done 
without  the  permission  of  the  lessor,  worked  a 
forfeiture  of  the  defendant's  rights  as  a  tenant, 
unless  such  forfeiture  had  been  waived  by  the 
lessor;  and  as  to  such  waiver  he  directed  the 
attention  of  the  jury  to  the  evidence.  The  jury 
found  a  verdict  for  the  plaintiff,  which  was 
now  moved  to  be  set  aside. 

Mr.  C.  P.  Kirkland,  for  defendant.  The 
defendant  was  a  tenant  from  year  to  year,  and 
if  the  act  done  were  considered  wasle.it  would 
not  work  a  forfeiture,  but  only  subject  the 
party  to  an  action  of  waste.  1  R.  L. ,  62.  Waste 
is  that  which  does  a  permanent  injury  to  the 
342*]  inheritance.  7  Johns.,  *232,  and  cases 
cited;  and  though,  in  18  Johns.,  434,  it  is  said 
that  the  tenant  cannot,  under  pretense  of  ad- 
vantage to  the  reversioner,  change  the  nature 
of  buildings,  it  is  insisted  that  here  no  such 
change  was  made.  The  alteration  did  not  ren- 
der the  house  less  convenient  for  a  tavern,  but 
on  the  contrary  made  it  more  convenient.  But 
whether  the  act  amounted  to  waste  or  not, 
should  have  been  submitted  to  the  jury.  Be- 
sides, if  there  was  a  forfeiture,  it  was  waived 
by  the  receipt  of  rent. 

Mr.  H.  R.  Storrs,  for  plaintiff.  In  cases 
of  injuries  to  farms,  it  is  proper  to  submit  to 
the  jury  the  question,  whether  or  not  the  acts 
complained  of  are  a  permanent  injury  to  the 
inheritance;  but  this  is  not  necessary  where  the 
injury  is  done  to  a  dwelling-house.  Can  it  be 
allow'ed  to  a  tenant  to  alter  the  plan  of  a  house, 
to  new  model  it,  to  break  down  partitions,  to 
convert  chambers  into  bed-rooms,  or  to  make 
a  tavern  of  a  private  dwelling-house?  Whether 
injurious  to  the  inheritance  or  not,  it  is  waste, 
and  the  landlord  is  entitled  to  recover  the  thing 
wasted;  not  a  door  or  a  window,  but  the  house 
itself,  it  being  an  entirety.  The  acceptance  of 
rent  is  no  waiver,  unless  the  rent  accrued  sub- 
sequent to  the  act  done,  and  is  received  by  the 
landlord  with  a  full  knowledge  of  the  facts  of 
the  case. 

By  the  Court,  Marcy,  J.  The  very  term 
"  waste  "  implies  the  idea  of  detriment  to  the 
landlord  or  reversioner.  The  party  who  re- 
covers for  it,  when  he  brings  his  action  of 
waste,  not  only  recovers  the  locum  devastum, 
but  treble  damages.  Without  damage,  it  would 
seem  that  there  could  be  no  waste  ;  indeed, 
Blackstone  defines  waste  to  be  whatever  does 
a  lasting  damage  to  the  freehold  or  inheritance. 
2  Bl.  Com.,  281;  see  also  Bac.  Abr.,  tit.  Waste 
c.  It  cannot  be  pretended  that  the  tenant  has 
committed  waste  in  this  case  by  converting 
the  premises  to  purposes  different  from  those 
for  which  they  were  demised. 

If  the  action  had  been  under  the  statute  for 
waste,  and  the  defendant  had  pleaded  no  waste 
committed,  the  jury  would  not  have  been  au- 
thorized to  find  a  verdict  for  the  plaintiff,  un- 
less they  had  been  satisfied  that  the  acts  com- 
343*]  plained  of  as  *waste  were  prejudicial 
to  the  estate  of  the  plaintiff.  The  evidence 
would  not,  I  think,  have  warranted  such  a 
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finding,  and  if  not,  the  judge  erred  in  instruct- 
ing the  jury  that  the  acts  complained  of,  being 
done  without  the  permission  of  the  lessor, 
worked  a  forfeiture  of  the  defendant's  inter- 
est. At  least,  he  should  have  submitted  the 
testimony  to  the  jury  to  determine  whether 
the  acts  done  were  in  fact  prejudicial  to  the 
plaintiff's  property  in  the  premises. 

But  on  the  assumption  that  the  acts  did 
amount  to  waste,  the  right  of  the  tenant  to 
the  whole  premises  was  not  forfeited.  The 
forfeiture  would  not  extend  beyond  the  house, 
and  I  have  very  great  doubt  whether  it  would 
include  the  whole  of  it.  Sheppard  says,  "  that 
the  plaintiff  in  this  suit  (action  of  waste)  if  he 
recover,  shall  recover  treble  damages  and  the 
place  wasted,  that  is,  if  it  be  the  whole  house, 
the  whole  house ;  if  it  be  one  or  two  rooms 
sparsim,  those  rooms ;  if  it  be  in  a  close,  so 
much  of  the  close  as  is  wasted."  Faithful 
Counselor,  653.  Ld.  Coke  says  :  "If  waste 
be  done  in  houses,  so  many  rooms  shall  be  re- 
covered wherein  there  is  waste  done ;  but  if 
waste  be  done  sparxim  throughout,  all  shall 
be  recovered."  Co.  Litt.,  54  a. 

It  is  not  necessary  to  examine  whether  the 
facts  warrant  the  inference  that  the  plaintiff 
waived  the  forfeiture,  if  it  was  ever  incurred, 
or  assented  to  the  alterations  relied  on  as  evi- 
dence of  waste.  The  proof  did  not,  in  my 
opinion,  warrant  the  position  taken  by  the 
judge  in  his  charge  to  the  jury,  and  I  am, 
therefore,  for  granting  a  new  trial. 

New  trial  granted. 

Cited  in-57  N.  Y.,  608 ;  6  Barb.,  13. 

See-1  Hill,  33 ;  3  Wis..  460 ;  1  M.  &  W.,  503, 533. 


*M'NAIR  t.  GILBERT.       [*344 

Recovery  on  I/)»t  Notes — Insolvent*'  Moral  OMi- 
gation,  a  Good  Consideration  for  New  Prom- 
ise— Discharge — Pi'omise  to  Petitioning  Cred- 
it"/-—  Variance. 

Where  the  existence  and  amount,  and  lose  or  de- 
struction of  promissory  notes  is  shown,  and  it  does 
not  appear  affirmatively  that  the  notes  were  nego- 
tiable, the  plaintiff  is  entitled  to  recover  on  the 
lost  notes. 

The  moral  obligation  resting1  upon  a  debtor  who 
has  obtained  an  insolvent's  discharge,  is  a  good 
consideration  fora  subsequent  promise  to  pay  a 
debt. 

A  promise  to  a  petitioning  creditor  is  equally 
valid  as  to  an  opposing  creditor. 

The  omission  by  an  insolvent  to  state  the  cause 
or  consideration  of  his  indebtedness  to  his  creditors 
vitiates  his  discharge. 

A  variance  between  a  bill  of  particulars  and  the 
evidence  produced  will  not  be  regarded,  unless  the 
bill  was  calculated  to  mislead. 

Citations— 10  Johns.,  104;  3  Cow.,  803;  Cowp.,  280, 
554;  7  Johns.,  37  ;  14  Johns.,  178;  1  Chit.,  40  n. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oswego  Circuit,  in  Dec.,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Jt. 
The   declaration    contained    the    common 
money  counts.      The  defendant  pleaded  :  1. 
Non  assumpsit ;  2.  yonaswimpsit  infra  sex  an- 
nos ;  and  8.     An  insolvent  discharge  under 


NOTE.— Insolvency—  Dfw/wrye-—  AVtr  Promise. 

A  di»c]\aro>-  merely  $u.*ix-nit,i  th<  n  intdit  on  an 
iiri'(/i"<i'  c<mt met.  and  sm-n  contract  is  a  sufficient 
consideration  to  support  a  new  promise.  See  Ship- 
pey  v.  Henderson,  14  Johns.,  178,  note;  Depuy  v. 
Swart,  ante,  p.  135.  note. 
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the  Act  of  1813,  obtained  Apr.  27, 1818.  The 
plaintiff  took  issue  upon  the  second  plea,  and  to 
the  third  replied  a  new  promise;  which  the  de- 
fendant denied  by  a  rejoinder.  On  the  trial  of 
the  cause  the  plaintiff  claimed  to  recover  upon 
four  promissory  notes,  three  bearing  date  Aug. 
11,  1817,  amounting  together  to  the  sum  of 
$133.50,  and  a  fourth  bearing  date  Nov.  7, 
1815,  for  $19.56  ;  and  to  prove  the  notes,  of- 
fered in  evidence  the  insolvent  papers  of  the 
defendant  on  file  in  the  clerk's  office  of  the 
County  of  Oswego ;  which  were  objected  to 
by  the  defendant,  but  received  by  the  judge. 
From  these  papers  it  appeared  that  the  defend- 
ant, in  the  account  of  his  creditors,  acknowl- 
edged his  indebtedness  to  the  plaintiff  in  the 
sum  of  $173.06,  but  omitted  to  state  the  con- 
sideration of  such  indebtedness  ;  the  plaintiff 
was  a  petitioning  creditor  ;  among  the  affida- 
vits of  petitioning  creditors  presented  to  the 
judge  who  granted  the  defendants  discharge, 
was  the  affidavit  of  the  plaintiff  stating  the  de- 
fendant to  be  indebted  to  him  in  the  sum  of 
$173.06.  and  describing  the  notes  now  claimed 
to  be  recovered  ;  the  plaintiff  was  appointed 
one  of  three  assignees  of  the  estate  and  effects 
of  the  insolvent.  The  plaintiff  proved  the  loss 
or  destruction  of  the  notes,  not  being  able  to 
find  them  amongst  his  papers  on  the  most  dil- 
igent search.  A  son  of  the  plaintiff  also  testi- 
fied that  on  a  similar  search  amongst  the  papers 
of  his  father  he  had  been  unable  to  find  them. 

The  plaintiff  then  offered  to  prove  the  new 
promise  of  the  defendant  to  pay  the  note  sub- 
sequent to  the  granting  of  the  insolvent  dis- 
charge. This  evidence  was  objected  to  on  va- 
345*]  rious  *grounds  :  1.  That  the  plaintiff 
was  not  entitled  to  recover  upon  lost  notes, 
without  showing  that  they  were  not  negotia- 
ble ;  2.  That  the  plaintiff,  having  been  a  pe- 
tioning  creditor  for  the  discharge  of  the  de- 
fendant as  an  insolvent  debtor,  his  right  of  ac- 
tion was  forever  gone,  and  there  was  no  con- 
sideration for  the  new  promise  ;  and  3.  That 
there  was  a  variance  between  the  bill  of  par- 
ticulars served  on  the  defendant  and  the  proof 
produced;  in  the  bill  the  notes  being  described 
as  bearing  interest  from  their  date,  and  the  proof 
not  supporting  the  statement.  The  judge  over- 
ruled the  objections  ;  reserving  the  questions, 
however,  for  the  decision  of  this  court.  The 
plaintiff  then  proved  the  new  promise  by  sev- 
eral witnesses,  and  the  jury  found  a  verdict 
for  him  for  $292.16,  allowing  interest  from 
the  date  of  the  defendant's  account  presented 
to  the  judge  with  his  petition. 

Mr.  J.  A.  Spencer,  for  plaintiff.  The  de- 
mand was  conclusively  shown  by  the  affidavit 
of  the  plaintiff,  adopted  by  the  defendant  on 
presenting  his  petition  for  a  discharge,  and  ac- 
knowledged in  his  account  of  creditors. 

The  existence,  contents  and  loss  of  the  notes 
being  shown,  the  plaintiff  was  entitled  to  re- 
cover, it  not  appearing  that  the  notes  were  ne- 
gotiable, or  had  been  indorsed.  If  such  were 
the  facts,  they  should  have  been  shown  by  the 
defendant.  10  Johns.,  104.  Where  it  did  ap- 
pear that  the  note  was  negotiable,  the  plaintiff 
was  not  suffered  to  recover.  3  Cow.,  303. 

The  moral  obligation  of  the  defendant  to 
pay  his  debts,  was  a  good  consideration  for 
the  new  promise.     Cowp.,  290,  544  ;  7  Johns., 
37  ;  14  Id.,  178;  1  Chit.  PI.,  40,  note. 
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The  fact  of  the  plaintiff  having  been  a  peti- 
tioning creditor  and  assignee,  cannot  vary  his 
rights.  The  equitable  duty  to  pay  a  petition- 
ing creditor  is  as  strong  as  to  pay  an  opposing 
creditor.  In  either  case  the  debt  is  due  in  con- 
science, and  the  new  promise  revives  the  rem- 
edy. 

There  was  no  variance  between  the  bill  of 
particulars  and  the  proof.  At  all  events,  the 
plaintiff  was  entitled  to  recover  under  the 
count  of  insimulcomputassent  upon  the  defend- 
ant's *account  of  creditors,  acknowl-  [*346 
edging  an  indebtedness  in  a  specific  sum. 

The  discharge  was  void  in  the  defendant's 
omitting!  to  state  the  cause  and  consideration 
of  the  plaintiff's  debt.  Stat.,  Vol.  IV,  46  b. 

Mr.  S.  L.  Edwards,  for  defendant.  The 
affidavit  of  the  plaintiff  accompanying  the  in- 
solvent papers  was  inadmissible  evidence.  The 
plaintiff  was  thus  allowed  to  establish  his  de- 
mand by  his  own  oath. 

It  was  not  shown  that  the  notes  were  de- 
stroyed; they  therefore  may  be  lost,  and  in  the 
hands  of  a  third  person,  who  may  compel  pay- 
ment. If  negotiable  and  lost,  the  plaintiff  can- 
not recover  upon  them.  3  Cow. ,  303.  In  the 
absence  of  proof  of  the  negotiability  of  a  note, 
the  court  permitted  a  recovery  in  10  Johns., 
104;  but  the  opinion  in  that  case  seems  to  be 
based  upon  the  peculiar  circumstances  of  the 
parties.  The  reason  of  the  decision  in  3  Cow. , 
303,  is  opposed  to  the  plaintiff's  recovery  here. 

The  plaintiff,  having  been  a  petitioning 
creditor  for  the  discharge  of  the  defendant  as 
an  insolvent  debtor,  is  differently  situated  from 
a  creditor  who  did  not  petition.  The  debt  of 
the  latter  is  discharged  by  operation  of  law; 
that  of  the  former  by  voluntary  release.  By 
his  act  the  creditor  virtually  agreed  that  if  the 
defendant  might  be  discharged,  he  would  ac- 
cept a  dividend  of  his  estate.  The  debt,  there- 
fore, is  gone,  and  there  is  no  consideration  to 
support  the  new  promise. 

The  papers  produced  did  not  show  that  the 
notes  drew  interest;  there  was,  therefore,  a 
variance  between  the  bill  of  particulars  and 
the  proof. 

By  the  Court,  Savage,  Gh.  J.  Slight  vari- 
ances between  the  bill  of  particulars  and  the 
evidence,  will  not  be  regarded.  The  true  rule 
on  the  subject  seems  to  be,  that  variances  are 
immaterial,  unless  they  are  calculated  to  mis- 
lead the  defendant.  Such  an  effect  could  not 
have  been  produced  from  the  claim  of  interest 
in  this  case;  the  objection  was,  therefore,  prop- 
erly overruled. 

It  did  not  appear  whether  the  notes  were  ne- 
gotiable or  not.  It  seems  to  have  been  decided 
in  this  court,  10  Johns.,  *104,  that  [*347 
where  a  note  is  shown  to  be  lost  or  destroyed, 
and  the  fact  does  not  appear  whether  it  was 
negotiable  or  not,  the  court  will  not  presume 
it  to  have  been  negotiable;  but  if  it  appears  to 
be  negotiable,  the  plaintiff  cannot  recover  in  a 
court  of  law.  3  Cow.,  303.  The  plaintiff, 
therefore,  having  shown  the  existence  and 
amount,  and  loss  or  destruction  of  the  notes, 
and  it  not  appearing  that  they  were  negotiable, 
he  is  entitled  to  recover,  unless  he  is  barred 
either  by  the  Statute  of  Limitations  or  the  de- 
fendant s  discharge. 

That  the  plaintiff  was  a  petitioning  creditor 
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and  assignee  of  the  defendant  in  his  insolvent 
proceedings,  can  place  him  in  no  worse  condi- 
tion than  any  other  creditor  of  the  insolvent. 
Where  an  insolvent  debtor  receives  a  valid  dis- 
charge under  the  statute,  he  is  legally  exoner- 
ated from  the  payment  of  his  antecedent  debts, 
"but  the  moral  obligation  remains.  This  obli- 
gation is  a  sufficient  consideration  for  a  new 
promise.  Cowp.,  290,  554;  7  Johns.,  87;  14 
Id.,  178;  1  Chit.,  40  n. 

The  promise  in  this  case  was  abundantly  suf- 
ficient. It  was  a  message  to  the  plaintiff  that 
the  defendant  would  pay  him  his  debt  and  all 
he  owed  him  in  a  few  days.  This  was  enough 
in  reference  to  either  the  plea  of  the  statute  or 
of  the  discharge.  As  to  the  discharge,  how- 
ever, it  appears  that  the  insolvent  had  neglect- 
ed, in  the  account  of  his  creditors,  to  state  the 
consideration  of  his  indebtedness  to  the  plaint- 
iff. This  omission,  by  the  Act  of  1817,  rend- 
ers the  discharge  absolutely  void.  I  ana  of 
opinion,  therefore,  thai  none  of  the  objections 
are  well  taken,  and  tfiat  the  plaintiff'  is  entitled 
to  judgment. 

Cited  in— 7  Wend.,  240;  12  Wend.,  174;  19  Wend., 
$30;  1  Hill,  538  ;  2  Edw.,  487 ;  53  N.  Y.,  523 ;  24  Barb., 
651 ;  2  Abb.  Pr.,  179;  1  Abb.  N.  S.,  60;  14  Abb.  N.  S., 
136 ;  5  Duer.  161 ;  4  Bos.,  345 ;  1  Rob.,  235 ;  4  E.  D.  8., 
309,;  2  Hilt..  340 ;  1  Daly,  157 ;  4  McLean,  130 ;  27  Am. 
Dec.,  127 ;  13  Am.  Rep.,  544. 
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348*]  *McLACHLAN  v.  WRIGHT. 

Secret  Mortgage  of  Personal  Property — Mortgagor 
Retaining  Possession,  held  Invalid — Practice — 
Verdict  Sustained,  though  Charge  to  Jury  was 
Objectionable. 

Where  a  mortgage  of  personal  property  was  exe- 
cuted by  a  brewer  of  his  stock  on  hand  and  the 
utensils  of  his  trade,  and  it  appeared  that  he  was 
•embarrassed  with  debts  at  the  date  of  the  mortgage, 
that  the  transaction  was  kept  secret  from  those  in 
his  employment,  that  he  not  only  continued  in  the 
possession  of  the  property,  but  used  and  disposed 
•of  it  as  absolute  owner,  it  was  held,  that  a  verdict 
of  a  jury  finding  against  the  bona  fides  of  the  trans- 
action was  right,  and  the  court  affirmed  a  judgment 
entered  on  such  verdict,  although  the  charge  to  the 
jury  on  the  trial  of  the  cause,  was  objectionable. 

Citations— 3  Cow.,  166;  2  Wend.,  598. 

ERROR  from  the  N.  Y.  C.  P.  This  was  an 
action  of  trover,  brought  by  McLachlin 
against  Wright  for  the  taking  of  two  horses, 
two  drays  and  the  harness  of  same,  a  pleasure 
wagon  and  harness,  six  or  seven  kegs  of  beer, 
and  several  empty  hogsheads  and  barrels.  The 
property  was  taken  by  virtue  of  executions  on 
judgments  in  favor  of  Wright  against  one  Ba- 
con. Nov.  24,  1827,  Bacon,  a  brewer,  being 
indebted  to  McLachlan  in  the  sum  of  $1,523, 
executed  to  him  a  mortgage  of  his  stock  pf 
beer,  malt  and  hops,  together  with  the  brew- 
ing utensils,  hogsheads,  barrels  and  kegs  in 
brewery;  and  included  in  the  mortgage  the 
articles  above  enumerated  taken  by  the  de- 
fendant, together  with  his  household  furniture 
and  movables  in  his  dwelling-house  adjoining 
the  brewery.  The  mortgage  was  to  be  void  on 
payment  of  the  sum  of  $1,523  on  or  before  May 
~4,  1828,  and  a  stipulation  was  contained  in  it, 
that  Bacon  was  to  remain  in  the  quiet  and 
peaceable  possession  of  the  property,  and  in 
the  full  and  free  enjoyment  of  the  same  until 
default  should  be  made  in  the  payment  of  the 
WEND.  3. 


money.  The  property  mortgaged  was  worth 
about  $3,000.  Bacon  was  involved  in  debt  in 
the  fall  of  1827;  the  mortgage  was  executed  to 
secure  McLachlan,  and  to  prevent  the  other 
creditors  of  Bacon  from  takine  his  property 
and  breaking  up  his  business.  After  the  mort- 
gage he  continued  in  possession  and  carried  on 
business  with  the  knowledge  of  McLachlan  as 
he  had  done  before,  in  his  own  name,  buying 
and  selling  without  accounting  to  McLachlan 
or  being  required  so  to  do;  McLachlan  being 
frequently  in  the  brewery,  but  never  interfer- 
ing in  the  business,  or  intimating  that  he  had 
any  control  over  the  property;  no  one  being 
known  by  the  workmen  in  the  brewery  as  the 
owner,  or  as  having  any  claim  to  the  property 
except  Bacon.  In  the  month  of  Mar.,  1828,  the 
property,  for  the  taking  of  which  the  action 
was  brought,  was  levied  upon  by  the  direction 
of  the  defendant  and  sold.  The  judge  in  his 
charge  to  *the  jury,  left  it  to  them  to  [*349 
determine  whether  the  transaction  was  bona 
fide  or  a  mere  cover  to  protect  the  property 
from  the  creditors  of  Bacon;  and  instructed 
them  that  it  was  questionable  whether  a  mort- 
gage of  goods  and  chattels  could  be  a  lien  upon 
such  property  unless  it  was  taken  possession  of 
by  the  mortgagee.  That  this  case  was  not  like 
that  of  Bissel  v.  Hopkins,  S  Cow.,  166,  in  which 
it  did  not  appear  that  the  mortgagee  had  never 
been  in  possession;  and  that  the  circumstances 
of  this  case  were  clearly  distinguishable  from 
that,  and  did  not  come  within  the  principles 
established  by  it.  The  jury  found  for  the 
defendant,  on  which  judgment  was  entered. 
The  cause  was  now  brought  up  on  a  bill  of  ex- 
ceptions. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
ror. The  charge  of  the  judge  was  erroneous, 
and  directly  calculated  to  mislead  the  jury. 
Had  it  appeared  that  the  property  taken  by  the 
defendant  had  been  acquired  by  Bacon  subse- 
quent to  the  mortgage,  and  was  not  a  portion 
of  that  conveyed  to  the  plaintiff,  the  jury  might 
have  been  warranted  in  finding  a  verdict  for 
the  defendant;  but  under  the  evidence  in  this 
case,  the  verdict  was  entirely  unauthorized. 

Mr.  W.  Ketcham,  for  defendant  in  error. 

By  the  Court,  Marcy,  J.  The  judge  in  the 
court  below,  intended  to  conform  his  charge 
to  the  law  of  the  case  of  Bissel  v.  Hopkins,  8 
Cow.,  156,  but  he  mistook  in  supposing,  as  he 
seems  to  have  done,  that  the  mortgagee  in  that 
case  had  been  in  the  actual  possession  of  the 
articles  mortgaged.  It  will  appear  from  a  criti- 
cal examination  of  the  facts  of  that  case,  that 
Hopkins,  the  mortgagee,  never  had  the  actual 
possession  of  the  property  in  dispute.  Other 
cases  are  to  be  found  in  the  books  similar  in 
this  respect  to  Bissel  v.  Hopkins..  The  circum- 
stances of  that  case  were  considered  sufficient 
to  repel  the  prima facie  evidence  of  fraud  aris- 
ing from  the  continuance  of  the  possession  of 
the  mare  in  Dryer,  the  original  owner.  In  the 
case  before  us,  I  discover  no  circumstances  to 
evince  the  bona  fides  of  Bacon's  *posses-[*35O 
si ( ni  of  the  property  after  the  transfer  to  the 
plaintiff.  The  facts  appear  to  me  to  warrant 
the  verdict.  Bacon  was  embarrassed;  the 
transfer  of  the  property  was  kept  secret,  even 
from  those  in  his  employment ;  he  not  only  had 
the  possession  of  the  property,  but  used"  and 
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disposed  of  it  as  the  absolute  owner.  No  bet- 
ter reason  can  be  assigned  for  its  continuance 
in  his  possession  after  he  had  sold  or  mort- 
gaged it  to  the  plaintiff,  than  must  have  exist- 
ed in  every  case  where  this  continuance  of  pos- 
session has  been  adjudged  fraudulent.  Al- 
though the  charge  of  the  judge  may  be  objec- 
•tionable,  the  verdict  was  right,  and  the  judg- 
ment ought  not  to  be  disturbed.  2  Wend., 596. 
Judgment  affirmed. 
Cited  in— 2  Edw.,  443  ;  3  E.  D.  S.,  135. 
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D.  MIX  AND  I.  I.  CLUTE. 

False  Imprisonment  against  Officer  and  Com- 
plainant in  Criminal  Prosecution — Arrest  of 
Felon  without  Warrant — Justification  of— 
Practice. 

False  imprisonment  will  lie  against  an  officer  and 
a  complainant  in  a  criminal  prosecution,  where  they 
combine  and  extort  money  from  a  party  accused,  by 
operating-  upon  his  fears,  although  the  party  be  in 
the  custody  of  the  officer,  under  a  valid  warrant,  is- 
sued upon  a  charge  of  felony. 

An  arrest  of  a  felon  may  be  justified  by  any  person 
without  warrant,  whether  there  be  time  to  obtain 
one  or  not,  if  a  felony  has  in  fact  been  commited  by 
the  person  arrested. 

If  an  innocent  person  is  arrested  upon  suspicion 
by  a  private  individual,  such  individual  is  excused, 
if  a  felony  was  in  fact  committed,  and  there  was  rea- 
sonable ground  to  suspect  the  person  arrested. 

But  if  no  felony  is  committed  by  any  one,  and  a 
private  individual  arrest  without  warrant,  such  ar- 
rest is  illegal;  an  officer,  however,  would  be  justified 
if  he  acted  upon  information  from  another  which 
he  had  reason  to  rely  on. 

In  an  action  for  false  imprisonment  against  two, 
where  several  damages  are  given,  the  plaintiff  may 
cure  the  irregularity  by  entering  a  nolle  prosequi 
against  one  and  taking  judgment  against  the  other. 

Citations— 1  Chit.  Cr.  L.,  15 ;  3  Camp.,  420  ;  1  Saund., 
207,  n.  2;  6  T.  R.,  199. 

THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Schenectady  Circuit  in  Jan., 
1828,  before  the  Hon.  William  A.  Duer,  then 
one  of  the  Circuit  Js. 

In  June,  1827,  Stephen  Mix,  a  brother  of  the 
defendant  D.  Mix,  obtained  from  E.  L.  Davis, 
Esq.,  a  justice  of  the  peace  of  the  county  of 
Schenectady,  a  warrant  against  the  plaintiff  on 
a  charge  of  having  feloniously  stolen  a  ten  dol- 
lar bank  bill.  Stephen  Mix  was  deputed  to 
serve  the  warrant,  and  went  in  pursuit  of  the 
plaintiff,  whom  he  overtook  on  the  canal  a  few 
miles  west  of  Shenectady  ;  but  having  lost  the 
warrant,  he  only  requested  the  plaintiff  to  re- 
turn, which  the  plaintiff  refused  to  do.  Ste- 
phen Mix  then  obtained  another  warrant  from 
I.  I.  Van  Epps,  Esq.,  another  justice  of  Sche- 
351*]  nectady  *Co.,  on  the  same  charge, 
which  was  issued  against  John  Doe,  the  name 
of  the  plaintiff  not  being  known  by  the  com- 
plainant, and  delivered  to  the  defendant  Clute, 
who  was  informed  by  Stephen  Mix  that  the 
plaintiff  had  stolen  a  ten  dollar  bill  belonging 
to  D.  Mix,  the  other  defendant.  Clute  and 
Stephen  Mix  pursued  and  overtook  the  plaint- 
iff. When  they  did  overtake  him,  Stephen  Mix 
said  he  wanted  the  plaintiff  as  a  witness  in  re- 
lation to  a  $10  bill  dropped  in  a  tailor's  shop 
in  Schenectady  ;  but  Clute,  the  constable,  did 
not  hear  this  remark.  Clute  arrested  the  plaint- 
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iff,  and  carried  him  before  the  justice  Van 
Epps,  where  the  plaintiff  stated  his  name,  and 
the  justice  altered  the  warrant  by  inserting  his 
name,  and  then  redelivered  it  to  the  constable. 
The  plaintiff  asked  permission  to  go  to  Sche- 
nectady to  settle  with  the  defendant  D.  Mix, 
or  to  obtain  counsel.  The  justice  directed  the 
constable  to  keep  the  plaintiff  in  custody  until 
the  next  morning,  when  he  would  be  tried  by 
a  special  sessions;  but  he  appointed  no  time  or 
place  for  the  holding  of  the  sessions,  nor  did 
he  designate  or  summon  any  justices  to  asso- 
ciate with  him  in  holding  the  same,  nor  did  the 
complainant  or  the  constable  make  any  inqui- 
ries respecting  it.  This  justice  heard  no  more 
of  the  matter.  The  constable  Stephen  Mix  and 
the  plaintiff  then  proceeded  to  Schenectady, 
and  went  directly  to  the  shop  of  the  defendant 
D.  Mix,  who  told  the  plaintiff  that  the  matter 
could  not  be  settled,  and  directed  the  constable 
to  take  the  plaintiff  to  the  justice's  office  to  be 
tried  according  to  law.  The  constable,  instead 
of  going  to  the  justice's  office,  took  the  plaintiff 
to  a  tavern,  where  he  was  followed  by  the  de- 
fendant, D.  Mix.  The  constable  and  the  plaint- 
iff went  into  a  back  room  together.  D.  Mix 
did  not  go  with  them,  but  whilst  they  remained 
in  the  room  walked  in  the  hall  of  the  house. 
The  constable  came  out  of  the  room  and  hand- 
ed to  D.  Mix  $10.  Whilst  the  plaintiff  was  de- 
tained at  the  tavern,  E.  L.  Davis,  Esq.,  the  jus- 
tice, who  issued  the  first  warrant,  repeatedly 
told  the  constable  and  D.  Mix  to  bring  the 
plaintiff  before  him  at  his  office.  He  was  not 
brought.  The  constable  told  justice  Davis  that 
Mix  had  got  his  money  and  he  his  costs,  and 
Mix  confessed  that  the  plaintiff  had  given  him 
*$11  to  settle  the  matter.  Evidence  [*352 
was  given,  in  support  of  the  charge,  that  a  fel- 
ony had  been  committed,  but  it  entirely  failed 
to  establish  the  fact. 

The  evidence  being  closed,  several  objections 
were  urged  to  the  plaintiff's  right  to  recover, 
which  were  overruled  by  the  judge,  who 
charged  the  jury  that  the  warrant  issued  by 
justice  Van  Epps  previous  to  the  insertion  of 
the  name  of  the  plaintiff  was  no  protection  to 
the  officer  ;  that  an  officer  has  no  authority  to 
arrest  a  person  upon  a  criminal  charge  without 
warrant  and  upon  information  only,  except  in 
cases  where  there  is  not  time  to  obtain  a  war- 
rant, and  where  an  escape  would  take  place 
unless  the  arrest  was  made  ;  but  that  in  this 
case,  there  being  sufficient  time  to  obtain  a  war-- 
rant, the  constaole  was  not  justified  to  arrest 
upon  information.  That  if  the  jury  believed 
that  the  defendants  acted  in  concert  in  taking 
the  plaintiff  into  the  back  room  of  the  tavern, 
and  that  they  intended  to  keep  him  in  custody, 
and  to  work  upon  his  fears  for  the  purpose  of 
extorting  money  from  him,  they  were  both  lia- 
ble, and  a  verdict  ought  to  be  rendered  against 
them.  The  jury  found  for  the  plaintiff,  and  as- 
sessed damages  against  Clute  at  six  cents,  and 
against  Mix  at  $25.  The  cause  came  before  the 
court  on  a  bill  of  exceptions. 

Mr.  A.  C.  Paige,  for  defendants,  moved 
to  set  aside  the  verdict.  The  plaintiff's  reme- 
dy, if  any,  was  by  action  on  the  case  for  a  mali- 
cious prosecution,  or  for  oppression  in  the  ex- 
ecution of  the  warrant.  Trespass  will  not  lie 
against  an  officer  for  an  arrest  made  on  infor- 
mation that  a  crime  had  been  committed,  al- 
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though  no  warrant  is  issued.  1  Chit.  Grim. 
Law,  12-18.  An  arrest  may  be  made  on  a  war- 
rant, though  the  name  of  the  person  charged 
is  not  inserted  in  the  process.  Id.,  32,  33.  The 
defendant  Mix  did  not  interfere  in  the  arrest 
of  the  plaintiff,  nor  is  he  chargeable  with  his 
subsequent  imprisonment ;  what  he  did  was 
after  a  legal  warrant  was  in  the  hands  of  the 
officer,  and  in  aid  of  him.  The  charge  of  the 
judge  was  erroneous. 

Mr.  H.  R.  Storrs,  for  plaintiff.  No  one, 
not  even  an  officer,  can  arrest  without  warrant, 
353*]  where  a  crime  is  charged  to  have  *beeu 
committed,  unless  there  is  no  time  to  obtain  it. 
2  Hawk.,  bk.  2,  ch.  13,  sec.  11.  The  plaintiff 
was  arrested  on  a  warrant  against  John  Doe. 
The  subsequent  alteration  of  it  by  inserting 
the  name  of  the  plaintiff  did  not  justify  the 
previous  unlawful  arrest.  But  allowing  the 
process  to  have  been  regular,  the  abuse  of  it 
by  the  constable  and  the  other  defendant,  in 
extorting  money  from  the  plaintiff  under  pre- 
text of  a  charge  not  pretended  to  have  been 
substantiated  at  the  trial,  deprived  them  of  the 
protection  which  they  otherwise  might  have 
been  entitled  to. 

The  plaintiff  asks  leave  to  enter  a  nolle  prose- 
qui  as  to  the  defendant  Clute,  the  jury  having 
severed  in  the  damages  assessed  by  them.  There 
can  be  no  severance,  even  where  the  pleas,  as 
in  this  case,  are  several.  The  application  may 
be  made  now,  in  the  same  manner  as  if  thepos- 
tea  were  now  returned.  5  Burr.,  2790;  1  Saund., 
207,  n.  2. 

By  the  Court,  Savage,  Ch.  J.  There  is  cer- 
tainly an  inaccuracy  in  the  charge  of  the  judge, 
as  stated  in  the  bill  of  exceptions.  The  judge 
is  represented  as  laying  down  the  broad  propo- 
sition, that  a  felon  can  in  no  case  be  arrested 
without  warrant,  when  there  is  time  to  obtain 
one.  My  understanding  of  the  law  is,  that  if 
a  felony  has  in  fact  been  committed  by  the  per- 
son arrested,  the  arrest  may  be  justified  by  any 
person  without  warrant,  whether  there  is  time 
to  obtain  one  or  not.  If  an  innocent  person  is 
arrested  upon  suspicion  by  a  private  individu- 
al, such  individual  is  excused  if  a  felony  was 
in  fact  committed  and  there  was  reasonable 
ground  to  suspect  the  person  arrested.  But  if 
no  felony  was  committed  by  any  one,  and  a 
private  individual  arrest  without  warrant,  such 
arrest  is  illegal,  though  an  officer  would  be 
justified  if  he  acted  upon  information  from  an 
other  which  he  had  reason  to  rely  on.  These 
principles  will  be  found,  substantially,  in  1 
Chit.  Crim.  L.,  15. 

The  case  of  Samuel  v.  Payne,  Doug.,  359,  sup- 

Eorts  the  distinction  in  the  above  proposition, 
i  that  case  a  search-warrant  was  taken  out 
by  Hall,  one  of  the  defendants,  upon  a  charge 
of  theft;  but  the  warrant  did  not  authorize  the 
arrest.  The  goods  were  not  found,  but  the 
354-*]  plaintiff  *was  arrested  and  carried  be- 
fore a  magistrate  and  discharged.  On  the  trial, 
Ld.  Mansfield  laid  down  the  Taw,  that  if  a  fel- 
ony has  been  committed,  any  man  upon  rea- 
sonable probable  ground  of  suspicion  may  tes- 
tify apprehending  the  suspected  person  and 
carrying  him  before  a  magistrate;  but  if  no 
felony  has  been  committed,  such  arrest  cannot 
be  justified  by  anybody.  The  court,  however, 
thought  the  rule  too  narrow,  and  said  that  if 
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any  person  charge  another  with  felony  and 
desire  an  officer  to  take  him  in  custody,  such 
charge  will  justify  the  officer,  though  no  fel- 
ony was  committed;  but  the  person  making 
such  charge  will  be  liable.  And  upon  a  new 
trial  a  verdict  was  found  against  Hall,  but  in 
favor  of  the  officers. 

A  similar  decision  was  made  in  Hobbs  v. 
Branscomb,  3  Camp.,  420.  where  the  plaintiff 
had  been  improperly  arrested  upon  a  charge  of 
felony  where  no  felony  was  committed.  For 
the  defendants,  the  case  of  Samuel  v.  Payne  was 
relied  on  and  a  Nm  Prius  decision  of  Mr.  J. 
Buller,  in  which  he  held  that  "If  a  peace  officer 
of  his  own  head  takes  a  person  into  custody  on 
suspicion,  he  must  prove  that  there  was  such  a 
crime  committed;  but  if  he  receives  a  person 
into  custody  on  a  charge  preferred  by  another 
of  felony  or  breach  of  the  peace,  then  he  is  to  be 
considered  as  a  mere  conduit,  and  if  no  felony 
or  breach  of  the  peace  was  committed,  the  per- 
son who  preferred  the  charge  alone  is  answer- 
able." Ld.  Ellenborough  said  this  rule  ap- 
peared to  be  reasonable,  and  that  injurious  con- 
sequences might  follow  if  peace  officers,  under 
such  circumstances,  were  personally  responsi- 
ble, should  it  turn  out  that  in  point  of  law  no- 
felony  had  been  committed. 

It  was  not  contended  upon  the  trial  that  a 
felony  had  been  committed  ;  an  action  would 
therefore  lie  against  Stephen  Mix,  but  not 
against  the  constable  Clute,  provided  the  ar- 
rest was  made  with  a  bona  fide  intention  of 
bringing  a  supposed  offender  to  justice.  Thus 
far  there  is  no  evidence  against  David  Mix  ; 
and  had  a  case  stopped  here,  a  verdict  for  the 
defendants  should  have  been  directed. 

The  warrant  against  John  Doe  did  not  au- 
thorize the  arrest  of  any  person  other  than 
John  Doe.  It  was  altered  by  inserting  [*35& 
the  name  of  the  present  plaintiff,  and  then  it 
was  a  justification  for  all  subsequent  regular 
acts  of  all  concerned  in  its  execution.  At  this 
stage  of  the  proceedings  a  shade  of  suspicion 
is  cast  upon  the  bona  fides  of  the  whole  transac- 
tion. The  justice  directs  the  constable  to  take 
the  supposed  culprit  to  Schenectady  for  trial, 
but  did  not  attend  for  that  purpose  nor  take 
any  steps  preparatory  thereto,  nor  could  in 
fact  any  trial  be  had  within  48  hours,  unles-  by 
the  consent  of  the  accused.  It  was  the  duty  of 
the  justice  to  have  taken  the  examination  of 
the  person  brought  before  him  ;  instead  of  do- 
ing so,  he  sent  him  to  Schenectady.  When 
there,  the  defendant,  D.  Mix,  directed  the  con- 
stable take  him  before  Justite  Davis,  who  had 
issued  the  first  warrant,  and  the  justice  gave 
the  same  direction;  but  the  constable  went  to  a 
tavern,  and  so  did  the  defendant  Mix,  and 
while  the  constable  was  probably  frightening 
the  prisoner  in  a  back  room,  the  defendant 
Mix  was  walking  the  hall,  waiting  the  result 
of  the  conference  between  the  constable  and 
the  prisoner.  He  gave  no  further  orders  to  go 
before  the  justice,  and  when  the  constable 
gave  him  ten  dollars,  he  said  no  more  about 
the  impossibility  of  a  settlement.  It  was  in 
reference  to  these  facts  that  the  judge  charged 
the  jury,  that  if  the  object  of  the  two  defend- 
ants was  to  extort  money  from  the  prisoner  by 
working  upon  his  fears,  they  were  liable  in 
this  action.  In  this  I  think  the  judge  was 
right.  Had  the  constable  performed  his  duty 

SOS 


355 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1829 


by  taking  the  plaintiff  before  a  magistrate  he 
would  have  been  justified;  but  having  lent 
himself,  according  to  the  finding  of  the  jury, 
to  the  unholy  purpose  of  oppression,  he  lost 
the  protection  which  the  law  would  give  him 
in  the  discharge  of  his  official  duty  and  be- 
came a  trespasser,  and  so  did  David  Mix  who 
acted  in  concert  with  him.  There  is  no  reason, 
therefore,  for  granting  a  new  trial.  And  as 
there  can  be  but  one  assessment  of  damages, 
the  plaintiff  is  permitted  to  enter  a  nolle  prosqui 
against  Clute,  and  perfect  judgment  against 
Mix.  The  practice  is  justified  by  the  cases 
cited  (1  Saund.,  207,  n.  2),  and  the  reason  there 
given  seems  to  be  sound;  that  as  this  action  is 
several  as  well  as  joint,  and  as  the  plaintiff 
might  originally  have  commenced  his  action 
356*]  against  one  only,  so  after  *verdict  he 
may  elect  to  take  his  damages  against  either  of 
them;  and  where  several  damages  are  given, 
the  plaintiff  may  cure  the  irregularity  by  enter- 
ing a  notte  prosequi  against  all  but  one,  and  take 
judgment  against  him  alone.  6  T.  R.,  199. 

The  motion  for  a  new  trial  is  denied,  and  leave 
is  given  to  the  plaintiff  to  enter  a  nolle  prosequi 
against  Clute,  upon  payment  of  his  costs. 

Cited  in-9  Wend.,  320 ;  2  Edw.,  103 ;  40  N.  Y.,  466 ; 
56  N.  Y.,  453 ;  80  N.  Y.,  499 ;  5  Lans.,  86 ;  16  Barb.,  307; 
39  Barb.,  263  :  51  Barb.,  101 ;  54  Barb.,  493 ;  17  How. 
Pr.,  101 ;  29  How.  Pr.,  187 ;  41  How.  Pr.,  489  ;  8  Abb. 
Pr.,  73 ;  9  Abb.  Pr.,  99 ;  3  Park.,  254 ;  1  Duer,  644 :  4 
Boa.,  125 ;  9  Bos.,  26;  1  Rob.,  557,  560;  41  Super.,  113;  4 
E.  D.  8.,  250 ;  1  Hilt..  593 ;  31  Ind.,  424 ;  58  111.,  264 ;  61 
Pa.  St.,  358;  19  Am.  Rep.,  671  (49  Ind.,  59). 


DOX  AND  MERCER  v.  DEY. 

Independent  Agreements —  Where  Goods  are  Sold 
to  be  Delivered  on  Demand,  Payment  being 
Deferred,  Action  Lies  for  Non-delivery  without 
Averring  Payment — Time  of  Demand — Plead- 
ing — Damages  — Practice  — Interest — Consid- 
eration— Part  Payment. 

Agreements  are  independent  where,  on  the  one 
hand  an  article  of  merchandise  is  sold  and  agreed  to 
be  delivered  on  demand,  and  on  the  other  payment 
is  deferred  until  five  months  after  the  date  of  the 
contract.  An  action  in  such  case  may  be  main- 
tained for  the  non-delivery  of  the  article,  although 
not  demanded  until  after  the  time  stipulated  for 
the  payment  of  the  money ;  and  performance  on 
the  part  of  the  plaintiff  need  not  be  averred. 

The  non-payment  of  the  whole  consideration  is 
no  excuse  for  the  non-performance  of  a  contract, 
where  a  part  is  received,  unless  it  clearly  appears 
that  the  payment  of  the  whole  consideration  was  a 
condition  precedent. 

In  declaring  in  assumpstt  for  the  breach  of  a  con- 
tract, it  is  not  necessary  to  set  forth  the  payment 
of  a  part  of  the  consideration,  admitted  by  the  con- 
tract to  have  been  received. 

Nor  where  the  contract  is  to  deliver  on  demand, 
is  it  necessary  to  allege  the  precise  day  of  the  de- 
mand ;  the  day  not  being  material. 

In  assessing  the  damages  for  the  breach  of  a  con- 
tract, the  Jury  may  allow  interest  by  way  of  dam- 
ages. 

A  verdict  in  assumpsit  for  an  amount  exceeding 
the  damages  claimed  in  the  declaration,  is  no  cause 
for  a  new  trial. 

Where  such  verdict  is  found,  the  plaintiff  will  not 
be  permitted  to  amend  his  declaration  by  increas- 
ing the  damages,  unless  be  abandons  his  verdict, 
pays  the  defendant's  costs  of  the  trial  and  of  resist- 
ing the  motion,  and  consents  to  a  new  trial. 

Citations— 1  Saund.,  326,  n.  4  ;  1  Chit.  PL,  313 ;  8 
Johns..  257. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Saratoga  Circuit,  in  Apr.,  1829,  before  the 
Hon.  Daniel  Mosely,  one  of  the  Circuit  Js. 
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The  action  was  founded  on  a  contract  in 
these  words:  "  I  have  this  day  sold  to  John  L. 
Dox  &  Co.  twelve  hundred  and  eighty  bushels 
of  first  quality  merchantable  wheat,  to  be  de- 
livered on  board  of  boats  at  or  near  the  store- 
house of  David  Brooks,  in  the  Town  of 
Romulus,  at  any  time  the  said  Dox  &  Co.  may 
require  after  the  first  day  of  April  next ;  and 
am  to  receive  for  the  same  seventy  five  cents 
per  bushel,  on  the  first  day  of  September  next, 
and  have  received  one  dollar  on  account  of  the 
same.  Geneva,  March  26th,  1828.  (Signed) 
David  Dey  ; "  and  underneath  it  was  written 
this  memorandum:  "We  agree  to  the  above. 
(Signed)  John  L.  Dox  &  Co. 

*The  declaration  contained  three  [*357 
counts:  in  the  first  count,  the  contract  was 
truly  set  forth.  The  consideration  alleged  for 
the  promise  of  the  defendant  was  the  promise 
of  the  plaintiffs  to  accept  and  receive  the 
wheat,  and  to  pay  for  it  at  the  rate  or  price 
specified  in  the  contract,  without  averring  the 
payment  of  the  $1  mentioned  in  the  contract 
as  part  of  the  consideration  of  the  promise  or 
agreement  of  the  defendant;  and  a  request  was 
stated  to  have  been  made  after  Apr.  1,  to  wit : 
Aug.  20,  1828,  for  the  delivery  of  the  wheat, 
anoT  a  readiness  averred  to  receive  it.  The 
plaintiffs  proved  the  contract,  a  tender  Sep.  18, 
1828,  of  the  stipulated  price,  a  demand  of  the 
wheat  Sep.  20,  1828,  the  refusal  on  the  part  of 
the  defendant  to  deliver  it  under  the  contract, 
and  that  the  value  of  wheat  on  the  day  of  the 
demand  was  $1.25  per  bushel. 

The  plaintiffs  resting  solely  upon  the  first 
count  of  the  declaration,  the  defendant  moved 
that  they  be  nonsuited  for  a  variance  between 
that  count  and  the  proof  :  1.  In  that  the  count 
did  not  aver  the  payment  of  $1  specified  in  the 
contract  as  part  of  the  consideration  of  the  de- 
fendant's promise  ;  and  2.  That  the  demand  of 
the  wheat  was  averred  to  have  been  Aug.  20, 
whereas  by  the  proof  it  was  shown  not  to  have 
been  made  until  Sep.  20.  The  motion  for  a 
nonsuit  was  denied. 

The  judge  charged  the  jury  that  a  sufficient 
tender  had  been  proved  to  entitle  the  plaintiffs 
to  recover  ;  that  they  were  entitled  to  the  val- 
ue of  the  1,280  bushels  of  wheat  on  the  day  of 
the  demand;  and  that  the  jury  might  allow  in- 
terest by  way  of  damages  if  they  thought  prop- 
er so  to  do.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $1,670.92  damages. 

The  defendants  now  moved  to  set  aside  the 
verdict  on  a  case  made,  and  the  plaintiffs  asked 
leave  to  amend  the  declaration  by  increasing 
the  damages  demanded  from  $1,000  to  $2,000. 

Mr.  Mr.  D.  Hudson,  for  defendant.  The 
sum  of  $1  recited  in  the  contract  to  have  been 
received  by  the  defendant,  forming  a  part  of 
the  consideration  of  his  promise,  and  being  a 
*material  part  of  the  contract,  ought  f*358 
to  have  been  averred.  Where  a  promise  is 
founded  on  several  distinct  considerations,  all 
must  be  averred.  3  Cai.,  28fi  ;  5  T.  R.,  482. 
The  proof  must  correspond  with  the  declara- 
tion, and  a  variance  between  the  contract  de- 
clared on  and  that  proved  at  the  trial  is  fatal. 
Doug.,  666  ;  10  Johns.,  418. 

The  defendant  was  not  bound  to  deliver  the 
wheat  until  demanded.  The  plaintiffs  were, 
therefore,  bound  to  aver  and  prove  a  demand. 
They  averred  a  demand  Aug.  20,  but  did  not 
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prove  it  to  have  been  made  until  Sep.  20.  On 
the  day  averred  in  the  declaration  the  plaint- 
iffs' cause  of  action  had  not  accrued.  There 
was,  therefore,  a  material  variance  between 
the  declaration  and  the  proof. 

The  money  having  become  due  according 
to  the  terms  of  the  contract  previous  to  the 
demand  of  the  wheat,  the  payment  of  the  mon- 
ey became  a  condition  precedent,  and  the 
plaintiffs  were  bound  to  have  averred  in  their 
declaration  payment,  or  a  tender  or  a  readiness 
to  pay.  12  Johns.,  209  ;  2  Id.,  207  ;  1  Salk., 
171.  Had  the  wheat  been  demanded  previous 
to  Sep.  1,  the  defendant  would  have  been 
obliged  to  have  looked  to  his  contract  for  his 
remedy ;  but  the  demand  having  been  post- 
poned until  the  money  became  due,  the  deliv- 
ery of  the  wheat  and  the  payment  of  the  money 
were  concurrent  acts,  and  the  plaintiffs  having 
failed  to  pay  Sep,  1,  the  defendant  was  dis- 
charged. He  was  not  bound  to  keep  the  wheat 
for  the  plaintiffs  after  that  day.  8  Johns.,  257; 
137ef.,359.  A  subsequent  tender  would  not 
help  the  plaintiffs. 

The  judge  erred  in  instructing  the  jury  that 
they  might  allow  interest  on  an  unliquidated 
demand  by  way  of  damages  ;  and  the  verdict 
is  erroneous,  being  for  a  greater  amount  than 
is  claimed  in  the  declaration. 

Messrs.  H.  V.  R.  Schermerhorn  and  B. 
Whiting,  for  plaintiffs.  The  consideration  for 
the  promise  of  the  defendant,  was  the  promise 
of  the  plaintiffs  to  pay  75  cents  per  bushel  for 
the  wheat.  The  acknowledgment  in  the  con- 
tract of  the  receipt  of  $1  could  have  no  other 
effect  than  a  receipt  of  so  much  money  in- 
dorsed on  the  contract  would  have  had. 
359*1  *The  day  of  the  demand  for  the  de- 
livery of  the  wheat  is  not  material.  The  decla- 
ration avers  a  demand  after  Apr.  1,  and  states 
the  day  of  the  demand  under  a  scilicet.  The 
precise  day,  therefore,  need  not  be  proved. 

The  promises  were  independent,  and  the  en- 
forcement of  the  defendant's  promise  did  not 
depend  upon  a  previous  performance  by  the 
plaintiffs.  Either  party  was  entitled  to  his  ac- 
tion on  a  failure  by  the  opposite  party  in  the 
performance  of  his  agreement.  1  Saund.,  320 
«,  note ;  1  Salk.,  174  ;  6  T.  R.,  570  ;  Str.,  569  ; 
2  Johns.,  145,  272  ;  10  Id.,  90,  204.  Besides, 
here  was  an  absolute  sale  of  the  wheat ;  by  the 
payment  of  the  $1,  the  property  passed  to  the 
plaintiffs.  The  defendant  was  at  liberty  to  sue 
for  the  stipulated  price  without  even  tendering 
the  wheat.  5  T.  R.,  409  ;  1  Saund.,  320  a,  note. 

A  tender  of  the  money  was  not  necessary  ; 
but  if  necessary,  the  tender  made  in  this  case 
was  sufficient. 

As  to  the  interest,  the  judge  correctly  in- 
structed the  jury  that  they,  in  their  discretion, 
might  allow  it  by  way  of  damages.  1  Johns. , 
315;  2  Id.,  280;  8  Id.,  446. 

By  the  Court,  Marcy,  J.  It  was  contended 
on  the  trial,  and  is  insisted  here,  that  there  is 
a  fatal  variance  between  the  first  count  of  the 
declaration  and  the  agreement  produced  in 
support  of  it,  because  in  declaring,  notice  is  not 
taken  of  the  $1  stated  to  have  been  paid  on 
entering  into  the  contract.  What  is  said  in  re- 
lation to  this  payment  is  not  a  substantive  part 
of  the  agreement,  and  any  mention  of  it  in 
pleading  might,  therefore,  have  been  dispensed 
with  without  prejudice  to  the  party  setting  up 
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the  agreement.  It  was  nothing  more  than  an 
acknowledgment  incorporated  in  the  agree- 
ment that  $1  toward  the  consideration  had  been 
paid. 

Another  variance  between  the  proof  and  the 
declaration  is  insisted  on  by  the  defendant. 
By  the  terms  of  the  contract,  the  wheat  was  to 
be  delivered  on  demand  at  any  time  after  Apr. 
1.  The  declaration  alleged  a  demand  and  re- 
fusal Aug.  20,  and  the  proof  does  not  show  a 
demand  until  Sep.  18  or  20.  It  is  true,  as  con- 
tended for  by  the  defendant,  that  no  cause  of 
action*  existed  against  the  defendant  [*36O 
on  this  contract  until  a  demand  by  the  plaint- 
iffs and  a  refusal  to  deliver  by  the  defendant ; 
but  I  apprehend  that  it  is  a  mistake  to  suppose 
that  the  precise  day  on  which  the  refusal  took 
place  need  be  specified.  In  proving  the  breach 
of  a  contract,  the  party  is  not,  in  a  case  like 
this,  confined  to  the  day  stated  in  the  declara- 
tion. It  is  sufficient  if  he  show  a  cause  of  ac- 
tion which  arose  before  the  commencement  of 
the  suit. 

It  is  said,  on  the  part  of  the  defendant,  that 
this  is  a  case  of  mutual  and  dependent  prom- 
ises, and  that  the  plaintiffs  are  not  entitled  to 
recover,  they  not  having  averred  a  readiness 
to  pay  and  proved  a  tender.  In  opposition,  it 
is  asserted  that  the  promises  are  independent ; 
and  if  not,  that  a  sufficient  tender  was  proved 
on  the  trial.  It  is  indisputable,  that  where 
promises  or  agreements  are  independent  of  each 
other,  each  party  may  have  a  right  of  action 
before  he  has  performed  on  his  part.  No  read- 
iness is  averred  on  the  part  of  the  plaintiffs  to 
pay  for  the  wheat,  nor  do  I  consider  the  proof 
as  establishing  a  legal  tender.  The  objection 
of  the  defendant,  therefore,  to  the  recovery  in 
this  case  must  prevail,  unless  the  agreement  to 
deliver  the  wheat  is  independent  of  the  agree- 
ment to  pay  for  it. 

It  is  often  a  matter  of  great  difficulty  to  as- 
certain the  character  of  contracts  in  relation  to 
the  distinction  of  their  being  dependent  or  in- 
dependent, and  a  solution  of  the  difficulty  is 
only  to  be  sought  in  the  intentions  of  the  con- 
tracting parties,  to  be  gathered  from  the  terms 
used  by  them.  All  the  cases  on  this  subject 
were  examined  by  Sergeant  Williams,  in  a  note 
to  Pordage  v.  Cole,  1  Saund.,  320,  and  certain 
rules  are  there  laid  down  for  construing  con- 
tracts with  reference  to  the  distinction  now  un- 
der consideration.  By  these  rules,  which  are  not 
only  established  by  the  high  authority  of  the 
annotator  on  Saunders'  Reports,  but  are  adopt- 
ed by  Mr.  Chitty,  1  Chit.  PI.,  313,  all  doubt 
as  to  the  contract  in  question  is  removed.  If 
a  day  be  appointed  for  the  payment  of  money, 
and  it  is  to  happen  or  may  happen  before  the 
thing  which  is  the  consideration  of  the  money 
is  to  be  performed,  an  action  may  be  brought 
for  the  money  before  performance.  1  Saund., 
820,  n.  4.  Let  this  rule  be  applied  *to  [*36 1 
this  case.  The  money  for  the  wheat  was  to 
be  paid  Sep.  1,  and  the  wheat  was  to  be  de- 
livered when  demanded,  after  Apr.  1,  succeed- 
ing the  date  of  the  contract.  The  thing  to  be 
performed  as  the  consideration  for  the  mon- 
ey was  the  delivery  of  the  wheat ;  and  as  it 
was  optional  with  the  purchasers  to  demand  it 
before  or  after  the  money  was  to  be  paid,  the 
day  for  the  payment  might  happen  before  the 
thing  to  be  performed.  The  wheat  was  not  de- 
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manded  till  Sep.  18 ;  but  there  is  no  doubt  the 
defendant  might  have  sustained  his  action  for 
the  money,  if  he  had  seen  fit  to  sue  after  the 
first  and  before  the  18th  of  that  month  ;  and 
if  the  agreements  would  have  been  construed 
independent  as  to  one  party,  they  necessarily 
are  so  as  to  the  other. 

A  part  of  the  consideration,  a  small  part  to 
be  sure,  was  paid  ;  and  it  seems  to  be  settled, 
that  where  a  person  has  received  a  part  of  the 
consideration  for  which  he  has  undertaken  to 
do  some  act,  he  cannot  excuse  himself  for  not 
performing  it  because  he  has  not  received  the 
whole,  unless  it  clearly  appears  that  the  pay- 
ment of  the  whole  consideration  was  a  condi- 
tion precedent  to  the  performance.  I  do  not 
think,  as  the  defendant  contends,  that  the  de- 
lay of  the  plaintiffs  to  demand  the  wheat  till 
after  the  day  stipulated  for  the  payment  of  the 
purchase  money,  thereby  made  the  payment  a 
condition  precedent.  The  original  character  of 
the  contract  could  not  be  changed  by  the  delay 
to  demand  the  article  sold,  as  long  as  the  right 
to  delay  was  secured  by  an  express  stipulation. 

There  is  nothing  in  the  evidence  to  warrant 
the  application  to  this  case  of  the  doctrine  of 
the  case  of  Van  Benthuysen  v.  Crapser,8  Johns. , 
257.  There  was  no  actual  refusal  on  demand 
to  pay  for  the  wheat ;  no  evidence  of  inability  ; 
no  unreasonable  delay.  There  was  nothing  in 
the  conduct  of  the  plaintiffs  that  showed  any 
intention  to  rescind  or  abandon  the  contract  on 
their  part, or  to  authorize  the  defendant  to  do  so. 

The  judge  did  not,  as  the  defendant's  coun- 
sel seems  to  have  understood  him,  direct  the 
jury  to  allow  interest  on  the  sum  which  they 
should  find  the  wheat  to  be  worth  after  the  de- 
362*]  mand  ;  "but  in  ascertaining  the  plaint- 
iff's damages,  he  observed  they  might,  if  they 
thought  proper  from  the  nature  of  the  transac- 
tion, include  interest  as  an  item  in  making  up 
the  amount  of  damages.  There  was  not  in  this 
remark  any  direction  contrary  to  law. 

The  damages  laid  in  the  declaration  are 
$1,000,  and  the  verdict  $1,670.92.  The  excess 
of  the  verdict  beyond  the  damages  claimed  is 
one  of  the  grounds  on  which  a  new  trial  is 
asked.  With  the  case  are  also  papers  for  a  mo- 
tion, on  the  part  of  the  plaintiffs,  to  amend  the 
declaration  by  increasing  the  amount  of  the 
damages  laid  in  it.  The  court  cannot  consider 
this  objection  on  a  case  made  on  the  part  of  the 
defendant,  with  a  view  to  obtain  a  new  trial, 
because,  until  the  record  is  made  up,  it  cannot 
be  ascertained  that  the  plaintiffs  will  claim 
more  damages  than  the  sum  specified  in  the 
declaration.  They  have  a  right  to  remit  the 
excess  found  by  the  jury  ;  but  if  they  should 
make  up  the  record  and  take  judgment  therein 
for  the  whole  amount  of  the  verdict,  it  would 
be  error.  The  motion  on  the  part  of  the  de- 
fendant for  a  new  trial  must,  therefore,  be  de- 
nied. 

In  relation  to  the  plaintiffs'  motion  to  amend, 
I  find  no  precedent  for  it  in  thereports.  At  the 
last  term  of  this  court,  a  similar  motion  was 
denied  upon  the  ground  that  such  an  amend- 
ment would  be  improper,  without  giving  the 
defendant  an  opportunity  of  reducing  the  dam- 
ages, which  on  the  trial  he  had  no  occasion  to 
do,  by  reason  of  the  moderate  amount  claimed 
in  the  declaration.  Considering  the  circum- 
stances of  this  case,  we  grant  the  motion  to 
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amend,  on  condition  that  the  plaintiffs  give  up 
their  verdict,  pay  the  defendant's  costs  of  the 
trial  and  of  this  motion,  and  consent  to  a  new 
trial. 

Defendant's  motion  for  a  new  trial  denied. 
Plaintiffs'  motion  to  amend  granted  on  terms. 

8.  C.,  9  Wend.,  133;  24  Am.  Dec.,  141. 

Cited  in— 4  Den.,  318  :  5  Den.,  58, 144 :  4  Paige,  572 ; 
6  N.  Y.,  105 :  5  Lans.,  69 ;  11  Hun,  296 ;  31  Hun,  444 ;  14 
How.  Pr.,  188 ;  3  Duer,  694 ;  37  Super.,  406 ;  1  E.  D.  8., 
482 ;  Co.  R.  N.  S.,  354 ;  5  Blatchf ..  184. 

See— 13  Wend..  285 ;  47  Am.  Dec.,  257. 


*KANE,  Impleaded  with  Others,  [*363 
THE  PEOPLE. 

Turnpike  Company — Personal  Liability  of  Offi- 
cers for  Neglect  to  Keep  Road  in  Repair — 
Offense  i»  Joint  and  Several — Indictment — One 
Good  Count  will  Sustain  a  Conviction. 

The  President  and  Directors  of  the  Mohawk  Turn- 
pike Co.  are  personally  liable  to  punishment  as  for 
a  misdemeanor  for  every  neglect  to  keep  the  road  in 
grood  repair.  The  offense  being  personal,  is  punish- 
able by  fine  and  imprisonment,  and  the  judgment  is 
not  that  the  road  be  repaired. 

The  offense  is  joint  and  several ;  wherefore  some 
may  be  acquitted  and  others  convicted. 

It  seems  that  the  endeavor  of  any  Director  in  the 
Board  of  Directors  to  obtain  an  order  for  the  repair 
of  the  road  would  entitle  such  Director  to  an  ac- 
quittal. 

Where  there  are  two  counts  in  an  indictment  for 
a  misdemeanor,  one  good  and  the  other  bad,  and  the 
defendant  is  convicted,  the  indictment  will  not  be 
quashed  on  demurrer,  nor  the  judgment  arrested  or 
reversed  for  that  cause. 

"DRROR  from  the  Oneida  Oyer  and  Termi- 
J-J  ner.  The  defendants,  being  the  President 
and  two  of  the  Directors  of  the  Mohawk  Turn- 
pike Co.,  were  indicted  for  a  misdemeanor. 
The  fact  charged,  in  which  the  offense  con- 
sisted, was  that  the  road  of  the  Company,  of 
which  they  were  the  President  and  two  of  the 
Directors,  was  and  had  been  out  of  repair  for 
a  length  of  time.  The  defendant  Kane  was 
convicted,  and  the  others  were  acquitted.  A 
fine  of  $200  was  imposed  upon  Kane,  and  he 
brought  a  writ  of  error. 

The  indictment  contains  two  counts.  In  the 
first,  the  incorporation  of  "The  Mohawk  Turn- 
pike and  Bridge  Company, "passed  in  1800,  for 
the  purpose  of  erecting  a  bridge  at  Schenec- 
tady,  and  constructing  a  turnpike  road  from 
thence  to  Utica,  is  set  forth,  and  the  duties  and 
liabilities  of  the  President  and  of  the  Directors 
of  the  Company  are  described.  It  is  then 
averred  that  a  road  was  constructed  ;  that  gates 
were  erected  and  tolls  collected  ;  that  the  road 
for  a  distance  of  200  rods,  extending  from  the 
bridee  at  Utica  eastwardly,  from  Jan.  1,  1827, 
untif  the  finding  of  the  indictment  in  June, 
1827,  was  greatly  out  of  repair,  so  as  to  endan- 
ger the  lives  and  property  of  the  good  people, 
&c. ;  that  during  the  time  last  aforesaid,  David 
Boyd  was  President,  and  Joseph  C.  Yates  and 
Charles  Kane  were  Directors  of  the  Company, 
whose  duty  it  was,  as  alleged,  to  keep  the  road 
in  good  order  and  repair  ;  that  the  defendants 
had  notice  of  the  premises,  and  neglected  and 
refused  to  keep  the  road  in  repair.  The  second 
count  is  substantially  the  same  as  the  first,  ex- 
cept that  after  setting  out  the  Act  of  Incorpo- 
ration of  the  Mohawk  Turnpike  and  Bridge 
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Co.,  it  is  averred  that  in  1805,  an  Act  of  the 
Legislature  was  passed  authorizing  the  Com- 
pany to  divide  their  stock  into  two  parts,  and 
to  form  two  Companies,  one  to  be  denominated 
"  The  Mohawk  Turnpike  Company,"  and  the 
other  "The  Mohawk  Bridge  Company,"  the 
one  to  have  charge  of  the  road,  the  other  of 
the  bridge  ;  that  such  division  did  take  place, 
364*]  whereby  "The  *Mohawk  Turnpike 
Company  "  became  a  body  corporate  and  pol- 
itic, and  the  officers  of  the  Company  became 
liable  to  the  duties,  liabilities  and  penalties  to 
which  the  officers  of  "  The  Mohawk  Turnpike 
and  Bridge  Company  "  were  liable  and  subject 
by  the  flrst  Act  of  Incorporation  ;  that  after 
the  division  of  the  stock,  The  Mohawk  Turn- 
pike Co.  kept  up  and  maintained  the  gates  on 
the  road,  and  collected  tolls,  &c. ;  that  from  Jan. 
1,  1827,  until,  &c.,  the  road  was  out  of  repair  ; 
and  that  Boyd  was  President,  and  Yates  and 
Kane  were  Directors  of  the  last  mentioned 
Company,  &c. 

By  the  5th  section  of  the  Act  incorporating 
''The  Mohawk  Turnpike  and  Bridge  Com- 
pany," it  is  made  the  duty  of  the  President  and 
Directors  of  the  Co.  to  keep  the  road  in  good 
repair  (the  remainder  of  the  section  reads  as 
follows),  "  and  every  neglect  to  keep  and  pre- 
serve the  same  road  in  such  repair,  shall  be 
taken,  judged  and  deemed  a  misdemeanor  in 
the  President  and  individual  Directors  for  the 
time  being  of  the  said  Company." 

Messrs.  C.  P.  Kirkland  and  A.  C.  Paige, 
for  plaintiff  in  error. 

Mr.  H.  Denio,  Dist.  Atty.,  of  Oneida,  for 
the  people. 

By  the  Court,  Savage,  Ch.  J.  Several 
grounds  have  been  urged  as  error  and  relied' on 
for  the  reversal  of  this  judgment,  neither  of 
which  can  be  sustained.  It  is  said  :  1.  That  the 
Act  under  which  the  conviction  was  had  does 
not  make  the  officers  personally  liable.  The 
language  of  the  Act  is,  that  every  neglect  to 
keep  and  preserve  the  road  in  good  repair  shall 
be  deemed  a  misdemeanor  in  the  President 
and  individual  Directors,  for  the  time  being, 
of  the  Company.  If  the  individual  officers  are 
deemed  guilty  of  an  offense,  they  must  be  in- 
dividually punishable,  which  of  course  must 
be  personal.  No  statute  was  necessary  to  make 
the  road  itself  indictable  as  a  nuisance  ;  upon 
such  an  indictment,  however,  the  officers  would 
not  be  liable  to  punishment  individually;  where 
the  Legislature  make  them  thus  liable,  they 
can  mean  nothing  else,  but  that  they  are  to  be 
personally  liable. 

365*]  *2.  It  is  objected  that  the  defendants 
are  indicted  under  two  Acts  as  the  officers  of 
two  distinct  companies.  This  is  so,  but  it  is 
no  ground  of  error  ;  the  counts  are  good  in 
form,  and  the  defendants  are  liable  only  as  of- 
ficers of  "  The  Mohawk  Turnpike  Company." 
There  is  no  such  Company  nominally  as  the 
one  described  in  the  flrst  count ;  but  if  there 
is  one  good  count,  my  impression  is,  judgment 
cannot  be  arrested,  nor  would  the  indictment 
be  quashed  on  demurrer.  It  is  a  mistake,  I 
think,  to  say  that  the  defendants  were  indicted 
as  directors.  They  were  indicted  as  individu- 
als, and  the  facts  charged  being  found  to  be 
true,  they  are  to  be  punished  as  individuals, 
the  law  adjudging  them  guilty  of  a  misde- 
meanor. 
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3.  It  is  said  that  the  Act  of  1805  does  not 
continue  the  individual  liability  of  the  officers 
The  liability  imposed  by  the  Act  of  1800  is 
not  repealed,  and  the  only  effect  of  the  Act 
of  1805  is  to  create  "  the  Bridge  Company" 
out  of  the  stock  of  the  old  Company  ;  but  the 
provisions  of  the  flrst  Act  remain,  and  as  the 
liability  is  individual,  I  can  see  no  reason  why 
the  prosecution  may  not  be  against  each  sepa- 
rately.    If  it  is  joint,  one  may  be  acquitted 
and  another  convicted.     Although  the  offense 
may  be  joint,  it  is  several  also  and,  therefore, 
it  is  no  objection  that  others,  joined  in  the 
same  indictment,  have  been  acquitted.     For 
aught  we  know  the  other  defendants  may  have 
shown  that  they  endeavored  in  the  Board  of 
Directors  to  have  the  road  repaired,  but  were 
overruled  by  the  defendant,  who  is  convicted, 
with  the  aid  of  other  members  of  the  Board. 

4.  It  is  said  the  judgment    should    have 
been  that  the  road  be  repaired.     It  must  be  re- 
membered that  the  offense  is  made  by  statute 
a  misdemeanor  and,  according  to  my  reading 
of  it,  the  offense  is  personal.     It  must,  there- 
fore, be  punished  like  other  misdemeanors  by 
fine  and  imprisonment,  both  or  either  at  the 
discretion  of  the  court. 

Judgment  affirmed. 

Affirmed— 8  Wend.,  203. 

Cited  in— 38  Am.  Rep.,  466  (83  N.  Y.,  469). 


*BEACH 
CHAMBERLAIN,  ET  AL. 


[*366 


Error— Eefusal  of  C.  P.  to  Exercise  Discretion 
Vested  in  Them  by  Law. 

Where  a  court  of  C.  P.  refuse  to  exercise  a  discre- 
tion vested  in  them  by  law,  under  the  impression 
that  they  possess  not  the  power  which  they  are 
called  upon  to  exercise,  and  In  consequence  a  judg- 
ment is  erroneously  obtained,  such  judgment  wul 
be  reversed  for  error. 

TERROR  from  the  Seneca  C.  P.  Beach  sued 
JL!  Chamberlain,  a  constable,  and  the  others 
his  sureties,  before  a  justice  of  the  peace  for  a 
liability  incurred  by  Chamberlain  as  a  consta- 
ble, in  relation  to  an  execution  issued  on  a 
judgment  in  favor  of  Beach  against  three  per- 
sons of  the  names  of  Knox,  Scutt  and  Stark, 
and  obtained  judgment.  The  defendants  ap- 
pealed to  the  Seneca  C.P.  On  the  trial  in  theC. 
P.  it  was  discovered ,  that  in  the  return  of  the  jus- 
tice, the  name  of  Stark  in  setting  forth  the  origi- 
nal judgment  was  omitted.  The  C.P.permitted 
the  plaintiff  to  withdraw  a  juror.  On  the  next 
day  the  plaintiff,  on  notice,  applied  to  the  court 
to  have  the  return  amended,  which  was  re- 
fused, the  court  being  of  opinion  that  they  had 
not  the  power  to  grant  the  amendment ;  and 
then,  on  the  suggestion  of  the  court  that  they 
erroneously  had  permitted  a  juror  to  be  with- 
drawn, without  the  consent  of  the  defendants, 
another  jury  was  impaneled  on  the  motion  of 
the  defendants,  and  the  plaintiff  offering  no 
evidence,  a  verdict  was  rendered  for  the  de- 
fendants under  the  direction  of  the  court,  on 
which  judgment  was  rendered. 

At  the  last  February  Term,  the  plaintiff  in 
error  applied  to  this  court  for  a  mandamus  to 
correct  the  proceedings  in  the  C.  P.,  which  ap- 
plication was  refused  on  the  ground  of  delay 
in  making  the  application  (2  Wend.,  264),  and 
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the  cause  now  came  before  the  court  on  a  bill 
of  exceptions,  brought  up  by  writ  of  error. 

Mr.  S.  Birdsall,  for  plaintiff  in  error. 

Messrs. Tyler  and  Bascom.for  defendants. 

By  the  Court,  Marcy  J.  The  permission 
to  withdraw  a  juror,  or  the  allowance  of  the 
amendment  asked  for  in  this  case  was  a  mat- 
ter resting  in  the  sound  discretion  of  the  court, 
and  if  the  court  had  so  understood  their  pow- 
367*]  ers  and  in  the*exercise  of  their  discre- 
tion had  refused  the  plaintiff's  applications, 
this  court  would  not  interfere  ;  but  it  seems 
from  the  bill  of  exceptions  that  the  defendants 
were  permitted  to  bring  on  the  trial  after  the 
juror  was  withdrawn, and  the  motion  to  amend 
was  denied  upon  the  express  grounds  that  the 
court  could  not  legally  allow  of  the  amend- 
ment, and  that  they  had  mistaken  their  power 
in  permitting  the  juror  to  be  withdrawn. 

They  did  not  consult  their  discretion  in  re- 
fusing the  motion  to  amend,  and  erred  in  sup- 
posing they  had  no  discretion  to  exercise.  The 
case  is  still  clearer  in  relation  to  the  withdraw- 
ing of  the  juror.  When  the  court  supposed 
they  had  a  discretion,  they  not  only  permitted 
him  to  be  withdrawn,  but  suggested  that 
course  to  the  plaintiff.  They  countervailed  all 
that  they  had  done  for  the  plaintiff  on  this  sub- 
ject, not  because  it  had  been  indiscreetly  done, 
but  because  it  had  been  done,  as  they  sup- 
posed, without  lawful  authority.  I  think  the 
judgment  in  this  case  ought  to  be  reversed, 
not  for  the  error  of  the  court  in  the  exercise  of 
their  discretion,  but  for  the  error  of  deciding 
that  they  had  no  discretion  to  exercise. 

Judgment  reversed,  and  a  venire  de  novo. 

Cited  in-34  Barb..  558 ;  59  Barb.,  45. 


HARMON  v.  DURHAM,  Administrator,  &c. 

Administrators  —  Cannot  Retain  Money  from 
Creditors  to  Apply  on  Contract  for  Purchase 
of  Land,  the  Vendors  having  Annulled  the 
Contract. 

An  administrator  cannot  retain  money  remain- 
ing1 in  his  hands  unadministered,  to  apply  on  a  con- 
tract made  for  the  sale  of  land  to  the  intestate, 
where  the  contract  has  been  annulled  and  canceled 
by  the  vendors.  He  cannot  thus  benefit  the  heirs 
seeking:  an  enforcement  of  the  contract  at  the  ex- 
pense of  the  creditors  of  the  intestate. 

DEMURRER  to  rejoinder.  The  declaration 
is  for  goods,  wares  and  merchandise  sold 
the  intestate  in  his  lifetime.  It  also  contains  the 
common  money  counts.  The  defendant  inter- 
poses several  pleas  ;  amongst  others  a  plea  of 
plene  administravit  prater,  $50,  and  setting 
forth  a  balance  of  $600  due  and  owing  on  a 
contract  entered  into  by  the  intestate  in  his 
lifetime,  under  seal,  with  Wilhelm  Willinck 
and  others,  to  pay  and  satisfy  which  the  goods, 
&c.,  in  the  hands  of  the  defendant  unadminis- 
tered are  insufficient,  &c.  The  plaintiff  replies 
that  puts  darrein  continuance,  viz.:  May  12, 
368*]  *1827,  the  contract  set  forth  in  the  plea 
was  canceled  and  annulled  by  Willinck  and 
his  associates,  wherefore  he  prays  judgment, 
«fec.  The  defendant  rejoins  that  the  contract 
set  forth  in  the  plea  contains  a  covenant  on  the 
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part  of  Willinck  and  his  associates  to  convey 
to  the  intestate,  or  to  his  heirs  and  assigns,  a 
lot  of  land  containing  81  acres,  on  payment  of 
the  price  stipulated  for  the  land  ;  that  the  in- 
testate, at  the  date  of  the  contract,  paid  on  ac- 
count of  the  same  $55,  and  went  into  posses- 
sion of  the  land  with  the  consent  of  the  vend- 
ors ;  that  the  intestate  died  in  possession,  leav- 
ing children  his  heirs  at  law,  who  insist  upon 
having  the  contract  performed,  and  that  the 
personal  estate  of  the  intestate  shall  be  applied 
towards  payment  of  the  price  of  the  land  : 
that  if  the  contract  has  been  canceled  by  the 
vendors,  it  hath  been  done  without  the  con- 
sent of  the  defendant  and  of  the  heirs  ;  and 
that  he,  the  defendant,  as  such  admisistrator, 
is  now  in  possession  of  the  land,  &c.,  and  this, 
&c.,  wherefore,  &c.  The  plaintiff  demurs,  and 
the  defendant  joins  in  demurrer. 

Messrs.  G.  W.  Lay  and  P.  L.  Tracy,  for 
plaintiff. 

Mr.  D.  H.  Chandler,  for  defendant. 

By  the  Court,  Marcy,  J.  Two  objections 
are  urged  against  the  rejoinder  :  1.  That  it 
is  a  departure  from  the  plea.  2.  That  the 
matter  set  up  by  it  is  no  answer  to  the  replica- 
tion. 

The  rules  in  relation  to  a  departure  in  plead- 
ing do  not,  I  apprehend,  strictly  apply  to  this 
case.  The  replication  sets  up  matter  happen- 
ing since  the  plea,  in  avoidance  of  it.  The  ob- 
ject of  the  rejoinder  is  to  answer  this  new  mat- 
ter ;  and  as  it  has  happened  since  the  plea 
pleaded,  it  is  not  reasonable  to  require  the  re- 
joinder in  such  a  case  to  pursue  and  fortify  the 
plea  as  strictly  as  it  must  do  in  the  ordinary 
course  of  pleading.  The  objection  to  the  re- 
joinder as  a  departure  from  the  plea  is  not  well 
founded. 

The  covenants  being  canceled  and  annulled 
by  Willinck  and  others,  no  action  against  the 
defendant  ean  ever  be  sustained  on  them.  He 
does  not,  therefore,  owe  a  debt  by  specialty  to 
them.  By  what  authority  then  can  he  retain 
against  the  claim  of  the  plaintiff  ? 

*The  principle  of  law  which  makes  [*369 
it  the  duty  of  an  administrator  to  pay  what  is 
due  on  a  contract  for  land  out  of  the  personal 
estate  for  the  benefit  of  the  heirs,  settles  noth- 
ing as  to  this  case.  When  the  administrator 
has  nothing  that  he  can  by  law  retain,  the  ob- 
ligation to  pay,  on  such  a  contract,  no  more  ex- 
ists than  it  would  if  no  assets  had  ever  come 
to  his  hands.  The  heirs  of  the  intestate,  and 
not  the  administrator,  had  an  interest  in  the 
contract  annulled,  and  it  is  for  them  to  object 
to  the  act  of  the  vendors  in  annulling  it.  They 
doubtless  can,  if  the  contract  has  not  become 
forfeited,  compel  a  specific  performance  in  a 
court  of  equity  ;  but  it  can  never  be  the  duty 
or  the  right  of  the  administrator,  after  the  cove- 
nants are  annulled,  to  retain  against  the  claims 
of  creditors  the  assets,  and  apply  them  to  set 
up  a  contract  for  the  benefit  of  the  heirs.  The 
question  would  present  itself  in  an  entirely  dif- 
ferent aspect,  if  after  the  payment  of  the  debts 
of  the  intestate,  there  was  enough  left  of  the 
personal  effects  to  discharge  what  was  due  on 
the  contract  at  the  time  of  its  cancelment  by 
the  vendors. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend. 

WEND.  3. 
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THE  UTICA  INSURANCE  COMPANY 

t>. 
KIP. 

Statute  of  Limitations —  Void  Note  may  be  Used 
as  Evidence  of  an  Acknowledgment  of  Indebt- 
edness. 

A  promissory  note  for  the  payment  of  money  void 
in  law,  so  that  a  suit  cannot  be  maintained  upon  it, 
may  be  used  nevertheless  as  evidence  of  an  acknowl- 
edgment of  indebtedness  to  take  a  case  out  of  the 
Statute  of  Limitations. 

Citation— 8  Cow.,  20. 

MOTION  to  set  aside  report  of  referees.  The 
plaintiffs  declared  on  a  promissory  note 
for  $3,000,  bearing  date  June  26, 1818,  and  pay- 
able Sep.  4,  then  next.  The  declaration  also 
contained  the  common  money  counts.  The 
defendant  pleaded  the  general  issue  and  the 
Statute  of  Limitations,  and  gave  notice  of  set- 
off.  The  plaintiffs  replied  a  new  promise.  The 
cause  was  heard  before  referees  in  Oct.,  1829. 
The  note  declared  on  was  produced.  On  the 
back  of  it  was  an  indorsement  subscribed  by 
the  defendant,  engaging  to  pay  the  balance  due 
on  it  on  demand,  the  indorsement  bearing  date 
June  25, 1824. 

Jan.  8,  1817,  the  plaintiffs  discounted  a  note 
for  the  defendant  to  the  amount  of  $2,800, 
37O*]  which  note  was  *payable  Apr.  11, 1817, 
and  on  which  a  discount  of  $50.64  was  taken 
in  advance,  the  interest,  at  the  rate  of  seven 
per  cent,  per  annum,  amounting  to  only  $49.- 
64.  This  note  was  twice  renewed  by  notes 
payable  in  six  months  each, on  which  discounts 
were  taken  in  advance  ($200  were  added  to  the 
original  amount  by  a  loan,  subsequent  to  the 
date  of  the  first  note).  The  practice  in  the  of- 
fice of  this  Company  in  calculating  interest 
upon  notes  discounted  was  to  reckon  90  days 
as  the  fourth  of  a  year;  30  days  as  the  twelfth 
of  a  year,  and  3  days  as  the  tenth  of  a  month. 
This  mode  of  calculation  was  adopted  by  the 
clerks  of  the  institution,  on  the  suggestion  of 
the  secretary  of  the  Company,  as  a  short  and 
convenient  mode  of  ascertaining  the  interest  to 
be  charged.  The  secretary,  however,  on  the 
hearing  before  the  referees,  testified  that  it  had 
not  occured  to  him  that  such  mode  of  calcula- 
tion produced  more  than  seven  per  cent,  per 
annum,  or  that  the  Company  were  receiving 
more  than  seven  per  cent,  interest  on  the  loans 
made  by  them.  It  also  appeared  that  the  de- 
fendant, who  had  been  one  of  the  directors  and 
president  of  the  Company  from  the  commence- 
ment of  its  operations  in  1816  until  1824,on  the 
trial  of  a  cause  between  the  plaintiffs  and  one 
of  its  debtors,  had,  previous  to  the  hearing  of 
this  cause,  testified  that  he  believed  the  prac- 
tice had  been  in  the  Company  to  reckon  thirty 
days  to  a  month  in  the  calculating  of  interest ; 
that  no  direction,  however,  had  been  given  by 
the  Board  as  to  the  mode  in  which  interest 
should  be  computed  ;  that  the  Board  did  not 
know  what  amount  was  taken,  either  general- 
ly or  in  any  particular  case;  that  it  was  the  in- 
tention of  the  Board  to  take  legal  interest  and  no 
more ;  that  the  Board  never  knew  that  they  had 
in  any  case  taken  more  than  legal  interest;  and 


NOTE.— Statute  of  Limitations— New  promise— Ac- 
krwwledoment.  See  Bradley  v.  Field,  ante,  p.  272, 
notes  tfiere  cited. 

WEND.  8. 


that  if  they  ever  did  take  more  than  legal  in- 
terest, it  was  contrary  to  their  intention  and  in 
utter  ignorance  of  the  fact ;  that  it  was  not  by 
design,  but  by  mistake. 
_  The  plaintiffs  also  claimed  to  recover,  be- 
sides the  balance  due  on  the  note,  the  sum  of 
$5,500  advanced  the  defendant  in  the  winter  of 
1816,  1817.  It  appeared  that  the  Company 
were  apprehensive  that  the  Legislature  would 
do  something  *hostile  to  their  banking [*371 
powers  at  the  session  of  1816,  1817,  a  resolu- 
tion having  been  adopted  requiring  the  Attor- 
ney-General to  institute  proceedings  against 
the  Company.  The  defendant  said  that  he 
thought  that  with  that  sum  he  could  ward  off 
or  prevent  any  acts  of  hostile  legislation.  The 
money  was  accordingly  paid  to  Turn,  to  shield 
the  Company  from  any  legislative  enactments 
injurious  to  them;  and  it  was  understood  that 
the  defendant  should  never  be  called  upon  to 
explain  how  he  expended  the  money.  This 
;ransaction  was  between  the  secretary  of  the 
Company  and  the  defendant.  It  was  subse- 
quently communicated  to  the  Board  in  Aug., 
L817,  and  the  defendant  was  never  called  upon 
to  account  for  the  money  thus  paid  him.  This 
claim  was  rejected  by  the  referees. 

The  defendant  set  up  a  claim  for  services 
rendered  by  him  as  president  of  the  Company, 
and  also  for  the  amount  of  forty  shares  of  stock 
of  the  Company  belonging  to  him,  appropri- 
ated by  the  Company.  In  relation  to  the  claim 
for  services,  it  appeared  that  a  resolution  was 
passed  by  the  Board  in  Oct.,  1816,  allowing  the 
sum  of  $800  to  the  defendant  for  his  services 
as  president  during  the  first  year  of  their  busi- 
ness, and  that  the  principal  business  done  by 
him  as  president  was  during  that  year.  As  to 
the  claim  for  the  shares  of  stock,  it  appeared 
that  they  were  forfeited,  agreeable  to  the  char- 
ter of  the  Company,  for  the  non-payment  of  a 
call  in  1824.  These  claims  were  also  rejected. 

The  referees  reported  in  favor  of  the  plaint- 
iffs $1,729.02,  the  balance  claimed  to  be  due  on 
the  note.  A  motion  was  now  made  by  the  de- 
fendant to  set  aside  the  report. 

Mr.  C.  P.  Kirkland,  for  defendant.  Tak- 
ing an  excess  of  interest  beyond  the  rate  estab- 
lished by  law,  under  a  rule  voluntarily  adopt- 
ed by  a  moneyed  institution,  is  sufficient  evi- 
dence of  a  corrupt  agreement  to  avoid  a  note, 
for  usury.  2  Cow.,  678,  766.  The  note  also 
is  void,  being  taken  in  violation  of  the  Re- 
straining Act,  the  plaintiffs  not  having  bank- 
ing powers.  If  the  note  be  void,  the  plaintiffs 
cannot  recover  on  the  money  counts  under  the 
contract  of  loan,  their  claim  being  barred  by 
*the  Statute  of  Limitations.  The  plaint- [*3 7  2 
iffs  cannot  avail  themselves  of  the  indorsement 
on  the  note  in  which  the  defendant  promises 
to  pay  the  balance  which  should  be  found  due 
upon  it,  because  it  is  in  fact  but  a  new  security 
for  the  debt  as  distinguished  from  the  contract 
of  loan.  If  the  note  t>e  void,  it  is  as  if  it  were 
a  nullity,  and  is  void  for  every  purpose. 

Messrs.  W.  H.  Maynard  and  Greene  C. 
Bronson.  Atty-Gen.,  for  the  plaintiffs.  Ad- 
mitting the  taking  of  an  excess  beyond  the  le- 
gal rate  of  interest  is  evidence  of  usury,  it  is 
but  prima  facie  evidence  and  may  be  rebutted. 
Unless  there  was  an  intent  to  do  an  unlawful 
act  the  statute  has  not  been  violated ;  it  is  most 
clearly  shown  that  such  intent  did  not  exist, 
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as  well  by  the  solemn  declaration  of  the  de- 
fendant himself  as  by  the  evidence  on  the  part 
-of  the  plaintiffs. 

If  the  defense  of  usury  was  admissible  by  a 
stranger,  it  should  not  be  allowed  to  the  de- 
fendant, who,  as  a  director,  was  a  trustee  for 
others.  It  is  against  morality  and  the  principles 
of  public  policy  that  he  should  be  permitted  to 
say  when  called  on  for  the  payment  of  a  debt 
due  to  the  Company,  true,  the  money  was  lent 
to  me,  but  I  made  a  corrupt  agreement  with 
myself  acting  as  your  trustee,  and  you,  there- 
fore, cannot  sustain  your  action. 

The  plaintiffs  in  this  case  being  entitled  to 
recover  under  the  contract  of  loan,  though  the 
security  or  note  should  be  adjudged  void,  may 
avail  themselves  of  such  evidence  as  they  can 
command  to  substantiate  their  claim ;  therefore, 
though  the  note  be  adjudged  void,  its  existence 
remains  and  may  be  used  as  evidence  of  the 
contract  of  loan.  It  is  an  acknowledgment  in 
writing  that  so  much  money  was  lent. 

Mr.  H.  R.  Storrs,  in  reply.  The  liabil- 
ities of  the  defendant  as  a  trustee,  if  any,  can- 
not be  objected  to  the  defense  besets  up.  This 
is  not  a  suit  to  account  for  the  trust  funds,  the 
defendant  is  sued  as  a  debtor.  If  he  has  abused 
his  trust,  he  must  be  called  upon  to  answer  in 
a  different  manner  and  before  another  tribunal. 
He  is  now  in  a  court  of  law,  and  entitled  to  his 
legal  rights. 

373*]    *By  the  Court,  Savage,  Ch.  J.  lam 

inclined  to  think  the  note  void, but  not  for  usury, 
for  by  the  defendant's  own  account  of  the  ope- 
rations of  the  Company,  the  excess  was  taken 
by  mistake.  In  this  particular  this  case  is  dis- 
tinguishable from  the  cases  referred  to  by  the 
defendant's  counsel.  The  taking  more  than 
lawful  interest,  and  casting  it  upon  an  errone- 
ous principal  unexplained,  would  be  evidence 
of  a  corrupt  agreement  ;  but  here  both  parties 
have  sworn  to  a  mistake;  the.inference  of  law, 
therefore,  is  rebutted  by  the  oath  both  of  the 
defendant  and  of  the  officer  who  recommended 
the  erroneous  mode  of  casting  interest.  The 
note  is  void  because  taken  in  violation  of  the 
Restraining  Act,  forbidding  incorporated  com- 
panies from  carrying  on  banking  operations, 
unless  expressly  authorized  by  their  charter. 

But  it  has  been  decided  in  this  cause  (8  Cow., 
20)  that,  though  the  security  be  void,  the  con- 
tract of  loan  is  not. 

In  answer  to  this  view  of  the  case,  the  de- 
fendant relies  upon  the  Statute  of  Limitations, 
and  it,  therefore,  becomes  necessary  for  the 
plaintiffs  to  show  a  recognition  of  the  demand 
within  six  years  or  the  remedy  is  gone.  The 
evidence  on  this  point  is  the  indorsement  on 
the  back  of  the  note.  This  is  certainly  an  ad- 
mission that  the  debt  is  unpaid,  and  though  the 
note  is  inoperative  as  a  security  for  the  money, 
is  it  not  an  acknowledgment  sufficient  to  take 
the  case  out  of  the  statute  ?  I  am  inclined  to 
think  it  is. 

The  claim  of  the  plaintiffs  for  the  $5,500  was 
properly  rejected.  Independent  of  the  sus- 
picious purpose  for  which  it  was  paid  to  the 
defendant,  there  is  nothing  in  the  facts  from 
which  a  promise  to  pay  may  be  implied  ;  the 
defendant  was  to  use  the  money  at  his  discre- 
tion, and  it  was  understood  that  he  was  never 
to  be  called  upon  to  explain  how  he  expended 
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it.  The  act  of  the  secretary  was  confirmed  by 
the  acquiesence  of  the  Board,  who,  though  in- 
formed in  1817  of  the  transaction,  have  not 
until  now  called  upon  the  defendant  to  account. 

The  referees  also  did  right  in  rejecting  the 
claims  of  the  defendant.  For  the  first  year  of 
the  operations  of  the  Company  a  salary  was 
voted  to  him  as  president.  It  was  confined, 
*however,  in  its  terms  to  that  year.  [*374 
His  services  afterwards  must  be  considered 
gratuitous.  Unless  an  express  agreement  is 
made,  it  is  understood  that  the  services  of  the 
president  and  directors  of  moneyed  institutions 
are  gratuitous.  The  defendant's  claim  for  the 
shares  of  the  stock  was  shown  to  be  unfound- 
ed, they  having  been  forfeited  according  to  the 
charter  of  the  Company. 

I  am  of  opinion  that  the  motion  to  set  aside 
the  report  of  the  referees  should  be  denied. 

Motion  denied. 

Cited  in— 14  N.  Y.,  189  :  15  N.  Y.,  97  ;  S.  C.,  8  Cow. 
20;  13  Bank  Reg.,  136  ;  12  Blatchf.,  214. 


STONE  v.  KNOWLTON. 

Pleading — Alternative  Contract  must  be  Stated 
According  to  its  Terms —  Variance — Nonsuit. 

A  contract  in  the  alternative  to  transport  fifteen 
or  twenty  tons  of  marble  from  one  place  to  another, 
must  be  stated  in  the  declaration  according1  to  the 
terms  of  it.  If  stated  as  an  absolute  contract  for 
the  transportation  of  twenty  tons,  and  not  fifteen 
or  twenty  tons,  the  variance  will  be  fatal. 

So,  to  allege  a  consideration  for  the  promise  in  ad- 
dition to  the  true  considerations  moving  thereto, 
not  supported  by  the  proof,  will  be  cause  of  nonsuit. 

Citations— 2  East,  2 ;  3  T.  R.,  531. 

THIS  was  an  action  of  assump&it,  tried  at  the 
Cayuga  Circuit  in  Jan.,  1829,  before  the 
Hon.  Daniel  Mosely,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  for  that  whereas  the 
defendant  on,  &c.,  at,  &c.,  in  consideration 
that  he  (the  plaintiff)  would  pay  to  the  defend- 
ant a  certain  sum  of  money,  to  wit :  the  sum 
of  $35,  and  at  the  special  instance  and  request 
of  the  defendant  agreed  to  pay  the  defendant 
at  a  certain  rate,  to  wit:  at  the  rate  of  $3  per 
ton  and  such  canal  toll  as  should  be  charged 
to  and  paid  by  the  defendant,  for  and  on  ac- 
count of  the  transportation  of  the  marble  here- 
inafter mentioned,  when  the  marble  hereinafter 
mentioned  should  be  delivered  at  Weedsport, 
in  the  County  of  Cayuga,  he,  the  said  defend- 
ant, undertook  and  agreed  with  the  plaintiff 
that  he  would  carry  and  transport  a  certain 
quantity,  to  wit :  twenty  tons  of  marble  of  the 
said  plaintiff  from  Fort  Ann,  in  the  County  of 
Washington,  to  Weedsport.  in  the  County  of 
Cayuga.  and  to  deliver  the  same  at  Weedsport 
aforesaid.  Then  followed  an  averment  of  the 
payment  of  $35,  the  breach  of  the  con  tract,  and 
common  conclusion. 

The  contract  proved  on  the  trial  was,  that 
the  defendant  agreed  to  transport  fifteen  or 
twenty  tons  of  marble  for  the  plaintiff  from 
Fort  Ann,  in  Washington  Co.,  to  Weedsport, 
in  the  County  of  Cayuga  ;  and  that  the  plaint- 
iff agreed  to  pay  *the  canal  toll  charge-  [*375 
able  on  the  marble,  and  $3  per  ton;  the  plaint- 
iff to  pay  $35  down  towards  the  toll,  the  de- 
fendant to  keep  an  account  of  the  toll,  and  if 
the  $35  was  not  enough  to  pay  the  toll,  the 
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plaintiff  to  pay  the  defendant  the  balance,  and 
if  more  than  enough,  the  defendant  to  refund 
the  surplus. 

The  defendant's  counsel  moved  that  the 
plaintiff  be  nonsuited  for  variances  between 
the  contract  as  proved  and  as  set  forth  in  the 
declaration.  The  motion  for  a  nonsuit  was 
•denied.  The  plaintiff  then  gave  evidence  as  to 
the  damages  sustained  by  him,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $250;  which 
was  now  moved  to  be  set  aside. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  J.T.  B. VanVechten.f or  the  plaintiff. 

By  the  Court,  Marcy,  J.  The  motion  for  a 
nonsuit,  I  think,  was  improperly  overruled. 
It  seems  to  be  well  settled  that  where  the  con- 
tract is  in  the  alternative,  and  not  so  set  out  in 
the  declaration,  the  variance  is  material.  In 
the  case  of  Penny  v.  Porter,  2  East,  2,  where 
the  contract  for  the  delivery  of  one  hundred 
bags  of  wheat,  forty  or  fifty  to  be  delivered  at 
A  particular  time,  at  the  option  of  the  defend- 
ant, and  the  defendant  afterwards  elected  to 
•deliver  forty,  was  'declared  on  as  a  contract  for 
the  absolute  delivery  of  forty  bags,  the  variance 
was  held  to  be  fatal.  The  case  of  Tate  v.  Whel- 
ttngs,  3  T.  R,  531,  is  also  an  authority  to  show 
that  this  variance  is  material. 

Another  variance  insisted  on  by  the  defend- 
ant is  still  more  sustantial  and  manifest.  The 
•declaration  states  that  in  consideration  of  $35 
to  be  paid  by  the  plaintiff,  and  the  agreement 
of  the  plaintiff  to  pay  the  defendant  $3  per 
ton,  and  such  canal  toll  as  should  be  charged 
to  the  defendant, the  defendant  agreed  to  trans- 
port twenty  tons  of  marble  from  Fort  Ann  to 
Weedsport.  The  agreement  proved  was  to 
transport  twenty  tons  for  $3  per  ton  and  the 
tolls,  and  that  the  $35  should  be  advanced  tow- 
ards the  tolls.  From  the  declaration  it  appears 
that  the  $35  were  paid  as  a  part  consideration 
376*1  for  *the  service  to  be  performed,  and 
"beyond  the  tolls  and  $3  per  ton  ;  whereas  by 
the  proof  it  is  shown  that  the  $35  were  only  an 
Advance  towards  the  toll. 

Motion  for  new  trial  granted. 


LEGGETT  AND  WOOSTER 


BOYD,  Impleaded,  &c. 

Witnesses —  Wife  of  Special  Bail,  Incompetent  for 
Defendant — Contra,  if  New  Bail  is  Substituted 
— Practice — Delay  to  Obtain  Witnesses — Dis- 
cretion. 

The  wife  of  the  special  ball  Is  an  incompetent  wit- 
ness for  the  defendant. 

The  defendant  has  a  right  to  avail  himself  of  the 
testimony  of  special  bail  by  substituting  and  justi- 
fying new  bail. 

It  seems  that  a  party  haa  a  right  to  call  and  ex- 
amine witnesses  who  have  arrived  in  court,after  the 
proofs  are  closed  and  before  the  opposite  party  has 
.summed  up  the  cause  to  the  jury. 

The  granting  or  refusing  the  delay  of  a  trial  un- 


NOTE.— Evidence  of  pedigree. 

Family  records,  church  registers,  registers  of  births, 
marriages  and  deaths,  <fcc.,  are  competent  to  prove 
pedigree.  Contra,  when  recent,  and  the  party  who 
made  them  is  in  court  or  can  be  produced.  See 
.Jackson  v.  King,  5  Cow.,  237.  note. 
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til  a  party  can  obtain  the  attendance  of  witnesses 
casually  or  unexpectedly  absent,  will  be  left  to  the 
discretion  of  the  circuit  judge. 

Citations— 1  Ld.  itayin.,  744 ;  2  Str.,  1095 ;  8  Johns., 

THIS  was  an  action  of  asfumpsit,  tried  at  the 
N.Y.  Circuit  in  Apr.,  1828,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  action  was  on  a  promissory  note  for  the 
sum  of  $1,265.67,  bearing  date  Sep.  12,  1825, 
given  by  the  defendant  Boyd,  a  partner  of  a 
mercantile  house  trading  under  the  name  of 
Boyd  &  Frost.  Boyd  only  was  taken,  and 
he  interposed  the  defense  of  infancy.  The 
mother  of  the  defendant  was  offered  as  a  wit- 
ness to  prove  his  infancy.  «  She  was  objected 
to  as  incompent  because  her  husband  was  spe- 
cial bail  in  the  cause.  The  defendant  offered 
to  substitute  other  bail  and  to  justify  instanter, 
which  the  judge  refused  to  permit,  saying  the 
application  was  addressed  to  his  sound  discre- 
tion, and  that  he  would  not  grant  it  in  favor 
of  such  a  defense.  A  brother  of  the  defend- 
ant, between  18  and  19  years  of  age,  then  tes- 
tified that  he  always  understood  and  believed 
the  defendant  to  be  2  years  and  11  months 
older  than  himself,  according  to  which  the  de- 
fendant, at  the  date  of  the  note,  was  of  the  age 
of  only  18  years,  10  months  and  3  days.  An- 
other witness  testified  that  in  1819  the  defend- 
ant came  to  live  with  him  as  a  clerk  ;  he  then 
believed  him  to  be  14,  15  or  16  years  of  age, 
probably  something  like  15  ;  that  he  lived  with 
him  5  years  ;  that  he  served  as  clerk  with  an- 
other person  about  6  months,  and  then  com- 
menced business  in  partnership  with  Frost. 
When  defendant  left  witness,  he  thought  he 
was  not  quite  of  age,  but  would  soon  become  so. 
The  defendant  offered  to  prove  by  his  broth- 
er, the  family  Bible  of  his  parents,  in  which 
the  *births  of  their  children  were  en-  [*377 
tered  by  their  mother,  the  birth  of  the  defend- 
ant being  entered  as  of  Nov.  16,  1806.  This 
evidence  was  objected  to  and  rejected.  The 
defendant,  stating  himself  surprised  by  the 
objection  taken  to  the  competency  of  the  moth- 
er of  the  defendant  as  a  witness,  applied  to 
the  judge  to  grant  a  delay  of  a  few  minutes 
until  he  could  send  for  witnesses  residing  in  a 
street  not  far  off.  The  plaintiff's  counsel  ob- 
jected to  the  delay,  as  the  trial  of  the  cause 
had  already  been  put  off  during  the  circuit,  to 
give  the  defendant  an  opportunity  to  collect 
his  witnesses.  The  judge  observed  that  this  also 
was  an  application  to  the  sound  discretion  of  the 
court,  and  that  in  favor  of  such  a  defense  he 
should  not  grant  the  application  under  the  cir- 
cumstances of  the  case.  The  counsel  for  the 
defendant  then  addressed  the  jury  ;  and  as  the 
counsel  for  the  plaintiff  rose  to  address  them, 
the  defendant's  counsel  stated  to  the  judge  that 
two  witnesses  who  had  been  expected  to  at- 
tend the  trial  were  then  in  court,  bv  whom  the 
infancy  of  the  defendant  at  the  date  of  the 
note  could  be  proved,  and  asked  leave  to  ex- 
amine them.  The  plaintiff's  counsel  objected, 
and  the  judge  again  stated  that  this  applica- 
tion was  also  addressed  to  the  sound  discretion 
of  the  court,  and  that  under  the  circumstances 
which  had  been  disclosed,  he  did  not  deem  it 
proper  to  grant  the  application.  The  judge 
charged  the  jury  that  infancy  was  a  defense  to 
the  note  in  question,  but  that  it  ought  to  be 
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established  in  a  satisfactory  manner ;  that  if 
the  jury  believed,  from  the  testimony  which 
had  been  given,  that  the  defendant  was  under 
the  age  of~21  at  the  date  of  the  note,  the  ver- 
dict should  be  for  him,  otherwise  for  the  plaint- 
iff. The  jury  found  for  the  plaintiff.  The  de- 
fendant having  excepted  to  the  several  decis- 
ions made  against  him,  the  cause  now  came 
before  the  court  on  a  bill  of  exceptions. 

Mr.  J.  L.  Wendell,  for  defendant.  It  is 
the  settled  practice  at  Nisi  Prius  to  allow  a  sub- 
stitution of  special  bail,  where  the  defendant 
is  under  the  necessity  of  calling  his  bail  as  a 
witness.  8  Johns.,  407. 

The  family  Bible  was  admissible  iii  evidence 
under  the  circumstances  of  the  case.  The  per- 
378*]  sons  who  could  have  testified  *with 
absolute  certainty  had  been  excluded,  and  no 
greater  evidence  was  behind  in  the  party's  pos- 
session. 1  Phil.  Ev.,  176. 

A  delay  for  a  few  minutes  to  send  for  -wit- 
nesses should  have  been  granted  in  the  exer- 
cise of  a  legal  discretion,  although  the  defense 
was  so  very  un  meritorious. 

The  party  should  have  been  permitted  to  ex- 
amine his  witnesses,  although  the  proofs  had 
been  closed.  No  possible  evil  could  have  arisen 
from  it ;  it  was  not  the  re-examination  of  a 
witness  to  supply  defects  pointed  out  by  the 
opposite  counsel  or  by  the  court ;  it  was  the 
examination  of  witnesses  who  had  just  arrived, 
and  for  whose  arrival  a  delay  had  been  solic- 
ited. 2  Johns.  Cas.,  318;  7  Johns.,  306;  4 
Cow.,  451. 

The  charge  to  the  jury  is  exceptionable.  An 
intimation  from  a  judge  equally  calculated 
with  a  misdirection  to  mislead  a  jury,  is  good 
cause  to  set  aside  a  verdict 

Mr.  Fessenden,  for  plaintiff.  Special  bail 
cannot  be  a  witness  for  a  defendant  and,  of 
course,  the  wife  of  the  bail  was  incompetent. 
Substitution  should  not  be  allowed  at  the  cir- 
cuit, as  insufficient  bail  may  thus  be  imposed 
on  the  plaintiff.  Their  justification  is  no  se- 
curity ;  for  the  plaintiff  may  be  ignorant  of 
their  responsibility,  and  has  no  opportunity 
for  inquiry,  as  he  has  when  bail  is  regularly 
put  in.  At  all  events,  the  application  to  sub- 
stitute bail  is  addressed  to  the  discretion  of  the 
circuit  judge,  with  the  exercise  of  which  upon 
this  point  and  the  other  points  addressed  to  the 
same  discretion,  this  court  will  not  interfere. 
The  family  Bible  was  totally  inadmissible. 
Phil.  Ev.,  188;  4  Barn.  &  Aid.,  53;  Cowp.,591. 

By  the  Court,  Marcy,  J.  It  is  well  settled 
that  special  bail  are  so  far  interested  that  they 
cannot  be  examined  as  witnesses  for  a  defend- 
ant. If  in  this  case  the  defendant's  father  was 
an  incompetent  witness  by  reason  of  his  being 
special  bail,  his  mother  was  in  like  manner  in- 
terested. Where  the  husband  is  disqualified 
by  reason  of  his  interest,  the  wife  is  also  in- 
competent. 1  Ld.  Raym.,  744;  2  Str..  1095. 

After  the  trial  of  a  cause  has  been  com- 
menced, it  is  entirely  in  the  discretion  of  the 
court  to  delay  until  a  party  can  procure  the 
379*J  *attendance  of  a  witness  who  is  cas- 
ually and  unexpectedly  absent  at  the  moment 
he  is  called  ;  and  it  is  scarcely  possible  to  con- 
ceive a  case  where  this  court  would  interfere 
with  the  decision  of  a  circuit  judge  on  such  an 
application.  At  all  events,  I  see  nothing  ob- 
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jectionable  in  the  refusal  of  the  judge  in  this 
case  to  delay  the  trial  until  the  defendant  could 
procure  the  attendance  of  his  absent  witnesses. 

Entries  in  a  family  Bible  are  unquestionably 
evidence  for  some  purposes,  particularly  in 
cases  of  pedigree,  and  where  the  facts  trans- 
pired at  such  a  remote  period  that  no  living 
witnesses  can  be  supposed  to  have  any  knowl- 
edge of  them.  The  family  Bible  was  not,  how- 
ever, offered  in  this  case  to  prove  any  such 
facts.  The  entries  in  it  were  comparatively 
recent,  and  the  person  by  whom  they  were 
made  was  in  court.  I  am  disposed  to  believe 
the  judge  decided  correctly  in  rejecting  this 
evidence. 

I  do  not  discover  anything  objectionable  in 
the  charge  to  the  jury.  The  judge  gave  no- 
opinion  upon  the  facts ;  nor  was  his  charge 
calculated  to  mislead  them. 

I  think,  however,  the  judge  erred  in  refus- 
ing to  permit  the  party  to  substitute  new  spe- 
cial bail,  so  as  to  restore  the  competency  of 
Mary  Boyd,  the  wife  of  the  special  bail.  Thia 
is  frequently  done  on  trials  where  the  defend- 
ant offers  new  bail  who  are  willing  and  able  to 
justify ;  and  I  discover  nothing  in  this  case 
that  calls  upon  us  to  make  it  an  exception.  In 
the  case  of  Jncin  v.  Caryett,  8  Johns.,  407,  the 
court  reversed  the  judgment  of  a  justice  of  the 
peace  because  he  refused  to  release  the  bail  and 
take  other  security,  the  bail  being  a  material 
witness  for  his  principal.  It  would  be  difficult 
to  distinguish  that  case  from  this  in  principle. 

It  appears  to  me  that  the  request  of  the  de- 
fendant to  examine  his  witnesses,  who  came 
into  court  about  the  time  the  plaintiff's  counsel 
began  to  address  the  jury,  was  reasonable,  and 
that  the  judge  ought  to  have  heard  their  testi- 
mony ;  but  whether  we  would  grant  a  new  trial 
if  this  was  the  only  question  in  the  case,  is  a 
matter  of  some  doubt. 

New  trial  granted. 

Cited  in— 20  Wend.,  218 ;  5  Den.,  288  ;  3  Sand.  Ch., 
530 ;  6  Barb..  132 :  12  Barb..  359 ;  4  Bos.,  509 ;  40  Am. 
Dec.,  203  (14  N.  H.,  441). 


*LOVETT  AND  BOWNE      [*38O 

v. 

ADAMS  ET  AL. 

Witnesses  —  Competency  of  Co-Obligor  in  Suit  on 
Joint  and  Several  Bond,  against  Other  Obli- 
gors —  Part  of  Obligors  not  Consenting  to  Deliv- 
ery of  Bond,  not  Bound. 

A  co-obligor  not  sued  is  a  competent  witness  to 
prove  the  terms  and  conditions  on  which  a  joint  and 
several  bond  has  been  executed,  where  the  suit  is 
commenced  against  only  some  of  the  obligors. 

A  bond  executed  by  nine  persons  as  obligors  upon 
certain  terms  and  conditions,  and  subsequently  de- 
livered by  five  of  the  obligors,  without  the  knowl- 
edge and  consent  of  the  remaining  four,  upon  terms 
and  conditions  different  from  those  originally  stip- 
ulated, is  not  obligatory  upon  the  latter. 


was  an  action  for  debt,  tried  at  the 
JL  Wayne  Circuit  in  June,  1828,  before  the 
Hon.  EnosT.Throop,  then  oneof  the  Circuit  Js. 
The  declaration  was  on  a  joint  and  several 
bond,  executed  by  nine  persons,  bearing  date 
Sep.  21,  1824,  conditioned  for  the  payment  of 
$8,000.  Four  of  the  obligors  only  appeared  to 
have  been  sued.  On  the  trial  of  the  cause  the 
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defendants  offered  to  prove  that  the  bond  was 
executed  by  them  as  sureties  for  a  loan  which 
the  Montezuma  Turnpike  and  Bridge  Co.  were 
negotiating  to  obtain  from  the  plaintiffs;  that 
the  bond  was  executed  at  Lyons,  in  the  Coun- 
ty of  Wayne,  and  sent  to  N.Y.,  to  be  delivered 
lo  the  plaintiffs  on  certain  terms  and  conditions, 
by  which  the  obligors  intended  to  be  indemni- 
fied for  having  become  bound  for  the  payment 
of  the  money;  that  the  plaintiffs  refused  to  re- 
ceive the  bond  on  the  terms  and  conditions  pro- 
posed; that  subsequently,  Oct.  29,  1824,  five  of 
the  obligors,  but  not  those  sued  in  this  action, 
without  the  knowledge  or  consent  of  the  defend- 
ants in  this  action,  having  made  a  new  and  dif- 
ferent arrangement  with  the  plaintiffs, by  which 
the  security  relied  on  by  the  defendants  for 
their  indemnity  was  yielded  up,  delivered  the 
bond  to  the  plaintiffs.  To  prove  these  facts, 
Squire  Monroe,  one  of  the  five  obligors  who  was 
not  sued  in  this  action,  was  called  as  a  witness 
by  the  defendants.  He  was  objected  to  as  in- 
competent and  the  objection  sustained.  Asher 
Tyler,  another  witness  offered  by  the  defend- 
ants to  prove  the  facts  relied  on,  was  also  re- 
jected, on  the  ground  that  he  was  a  legatee  un- 
der the  will  of  Comfort  Tyler,  one  other  of  the 
five  obligors  who  had  signed  the  bond.  Evi- 
dence in  support  of  the  defense  was  given,  but 
as  the  case  turns  upon  the  rejection  of  those 
witnesses  it  is  unnecessary  to  be  stated.  The 
jury,  under  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiffs,  which  was  moved  to 
be  set  aside. 

38 1*J  *Mesnrs.  W.  H.  Adams  and  J.  A. 
Spencer,  for  defendants. 

Mr.  D.  Kellogrs,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  defense 
was,  that  the  bond  on  which  this  suit  was 
brought  was  never  delivered  by  the  defend- 
ants, which  fact  was  offered  to  be  proved  by  a 
co-obligor,  as  to  whose  execution  of  the  bond 
there  was  no  dispute.  The  witness  offered  was 
rejected  on  the  ground  of  interest.  How  was 
he  interested?  If  he  testified  to  the  facts 
which  the  defendants  offered  to  prove  by  him 
he  could  not  be  benefited  by  it,  but  rather  in- 
jured. If  the  bond  is  valid  against  the  nine 
obligors,  he  must  pay  one  ninth  part  of  it;  if 
but  five  executed  the  bond,  and  the  witnesss 
was  one  of  the  five,  his  liability  would  be  in- 
creased in  nearly  a  twofold  ratio.  His  interest 
would  prompt  him  to  sustain  the  bond.  There 
is,  therefore,  no  objection  to  his  competency 
on  the  ground  of  interest.  Neither  could  the 
verdict  in  this  case,  for  or  against  the  defend- 
ants, benefit  the  witness  is  a  suit  against  him- 
self. A  verdict  for  the  defendants  would 
prove  that  these  four  defendants  never  exe- 
cuted the  bond;  but  that  would  by  no  means 
prove  that  the  witness  did  or  did  not  execute 
it.  I  am  of  opinion,  therefore,  that  both  Squire 
Monroe  and  Asher  Tyler  were  competent  wit- 
nesses. 

It  was  also  proper  to  show  that  the  condi- 
tion on  which  this  bond  had  been  signed  was 
rejected  by  the  plaintiffs  or  their  agent,  and 
that  an  entire  new  contract  of  loan  had  been 
entered  into  between  the  plaintiffs  by  their 
agent  and  the  five  obligors  who  are  not  defend- 
ants in  this  cause.  If  a  bond  be  signed,  and 
put  into  the  hands  of  the  obligee  or  a  third 
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person  on  the  condition  that  it  shall  become 
obligatory  upon  the  performance  of  some  act 
by  the  obligee  or  any  other  person,  the  paper 
signed  does  not  become  the  bond  of  the  party 
signing  the  same  until  the  condition  precedent 
be  performed.  Until  then  there  is  no  contract. 
Evidence  of  such  facts  should  have  been  ad- 
mitted. 

/  am  of  opinion,  therefore,  that  a  new  trial 
must  be  granted;  costs  to  abide  the  event. 

Cited  in-5  Hill.  97  ;  32  N.  Y.,  446;  7  Hun.  579;  25 
Hun,  146:  43  Barb..  24  ;  41  How.  Pr.,  261 ;  39  Mo.,  374; 
22  Ind..  411, 413 ;  24  Ind..  483 ;  14  Am.  Rep..  466  (53  Mo.. 
516) :  21  Am.  Rep.,  445  (63  Mo.,  222);  26  Am.,  Rep., 
542  (37  Mich.,  593). 


*CUMPSTON,  Administrator,  &c.,  [*382 

v. 
FIELD  AND  BRACKET. 

A  second  flert  facias  cannot  iasue,  until  after  the 
return  of  a  previous  execution. 

Citations— 1  Saund..  337,  n.  3 ;  1  Chit.  PI.,  513;  2 
Wils.,  82;  ISalk..  316;  6  Taunt.,  370;  1  Archb.  Pr., 
270 ;  9  Johns..  391. 

DEMURRER  to  replication.  The  declara- 
was  on  a  scire  facias  quare  executionem  non 
on  a  judgment  obtained  by  the  intestate  against 
the  defendants  for  $1,848.54  in  assumpsit.  The 
defendants  pleaded,  that  in  the  lifetime  of  the 
intestate  a  writ  of  fiere  facias  was  issued  upon 
the  judgment  obtained  against  them,  directed 
and  delivered  to  the  sheriff  of  Onondaga,  who, 
by  virtue  of  the  same,  levied  upon  the  prop- 
erty of  the  defendants  to  a  large  amount,  to 
wit:  to  the  amount  of  $5,000,  and  subsequent- 
ly sold  the  same  to  the  full  amount  due  on  the 
execution;  and  averred  that  the  sheriff  had  not 
made  any  return  upon  the  execution,  conclud- 
ing with  a  verification  and  prayer  of  judg- 
ment. The  plaintiff  replied,  that  he  ought  not 
to  be  precluded  from  having  his  execution,  be- 
cause the  sheriff  of  Onondaga  did  not  sell  the 
property  alleged  to  have  been  levied  upon  for 
the  full  amount  due  on  the  execution.  The  de- 
fendants demurred,  and  the  plaintiff  joined. 

Mr.  I.  R.  Lawrence,  for  defendants,  cited 
Bac.  Abr.,  107,  124,  720,  tit.  Execution  ;  2 
Mod.,  214;  2  Wils.,  82;  1  Salk.,  318;  6  Taunt., 
370;  1  Archb.  Pr.,  270;  2  Ld.  Raym.,  1072;  4 
Cow.,  417;  7  Id.,  18. 

Mr.  W.  H.  Seward.  The  return  of  the 
previous  execution  was  not  necessary.  This 
court  refused  to  set  aside  a  habere  facias  pos- 
sessionem  because  a  previous  writ  of  possession 
was  not  returned.  9  Johns.,  891.  Issue  is  tak- 
en by  replication  upon  the  only  material  alle- 
gation in  the  plea,  viz.:  the  sale  of  the  proper- 
ty to  the  full  amount  of  the  execution. 

By  the  Court,  Marcy.  J.  The  plea  is,  per- 
haps, liable  to  the  objection  of  duplicity  ;  but 
this  objection  can  be  taken  advantage  of  only 
by  special  demurrer.  1  Saund.,  387,  n.  3 ;  1 
Chit.  PI.,  518.  The  plaintiff  has  seen  fit  to 
waive  this  advantage  and  to  reply.  To  this  rep- 
lication there  is  a  demurrer  upon  the  ground 
that  it  does  not  traverse  all  the  material  facts 
*contained  in  the  plea.  It  is  contended  [*383 
that  the  plaintiff  cannot  have  execution  until 
the  former  execution  is  returned.  If  this  be 
so  the  demurrer  is  well  taken.  A  seizure  and 
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sale  under  the  execution,  issued  in  the  lifetime 
of  the  intestate,  is  admitted  by  the  replication, 
and  the  allegation  that  the  execution  has  never 
been  returned  is  not  denied.  The  plaintiff  in 
replying  only  traverses  and  denies  the  allega- 
tion that  the  whole  amount  of  the  judgment 
was  levied  by  the  sale. 

The  seizure  and  sale  being  admitted,  a  sec- 
ond execution  cannot  regularly  be  issued  till 
the  former  is  returned.  The  second  writ  must 
recite  the  first  and  the  return  of  the  sheriff 
thereon.  2  Wils.,  82;  1  Salk.,  316;  6  Taunt., 
370;  1  Arch.  Pr. ,  270.  In  the  case  of  Jackson 
v.  Stiles,  9  Johns.,  391,  the  court,  on  special 
application,  and,  it  is  to  be  presumed,  for  good 
cause  shown,  permitted  the  plaintiff  to  have  a 
second  habere  facias  possessionem,  the  first  not 
having  been  returned.  It  is  evident  that  the 
party  had  not  obtained  the  object  sought  by 
the  first  writ.  A  difference  exists  between  a 
writ  of  possession  and  a  Jieri facias.  The  for- 
mer directs  a  specific  act,  and  if  several  such 
writs  were  to  issue  on  the  same  judgment  it 
could  work  no  inconvenience  to  the  defendant. 
All  that  could  be  done, whether  there  were  one 
or  more  writs,  would  be  to  dispossess  him  and 
deliver  to  the  plaintiff  the  identical  premises 
recovered.  Such  would  not  be  the  case  where 
several  writs  of  fieri  facias  against  the  property 
of  the  defendant  were  issued;  for  thus  several 
satisfactions  for  the  same  debt  might  be  ob- 
tained. It  is  necessary  that  the  court  should 
see  what  had  been  done  on  the  first  writ  to  en- 
able them  to  give  proper  directions  on  the  sec- 
ond. 

It  is  no  doubt  true,  as  the  plaintiff  contends, 
that  where  there  are  several  facts  set  forth  in 
a  plea,  all  going  to  constitute  a  defense,  his 
replication  would  be  good  if  he  traversed  any 
one  of  these  facts,  without  which  the  defense 
would  be  incomplete;  but  if  any  fact,  not  trav- 
ersed, constitutes  a  defense,  his  replication  is 
bad.  Such  is  the  character  of  the  replication 
in  this  case,  if  it  is  true  that  the  first  writ  must 
384*1  be  *returned  before  the  second  can  is- 
sue. If  the  fact  put  in  issue  by  the  plaintiff, 
that  the  property  seized  on  the  first  execution 
did  not  sell  for  enough  to  satisfy  the  judg- 
ment, should  be  found  for  him,  yet  I  hold  that 
he  is  not  entitled  to  another  execution  till  it 
appear  what  has  been  done  on  the  first. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiff  to  amend,  on  payment  of  costs. 


TAYLOR  v.  STRONG  AND  BLANCHARD. 

Arrest  without  Warrant — Time. 

A  constable  may  ex  offlcio  and  without  warrant  ar- 
rest a  breaker  of  the  peace,  and  bring  him  before  a 
justice.  It  seems,  however,  that  this  should  be 
done  within  a  reasonable  time  after  the  affray. 

Citations— t  Bac.,  84 ;  1  Hale  P.  C.,  587 ;  Hawk.  P. 
C.,  b.  2,  ch.  13,  sec.  8;  also  b.  1,  ch.  63,  aec.  14, 17. 

rPHIS  was  an  action  for  false  imprisonment, 
J-  tried  at  the  Oneida  Circuit,  in  Oct.,  1828, 
before  the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Js. 

Strong,  as  a  cpnstable,  arrested  the  plaintiff 
on  an  execution  against  him  in  favor  of  one 
Balis.  The  plaintiff  beat  Strong  with  a  pole; 
Strong  commanded  Blanchard  to  assist  him, 
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who  did  so;  but  after  a  considerable  scuffle  the 
plaintiff  made  his  escape,  and  proceeded  to  the 
store  of  the  plaintiff  in  the  execution, which  was 
near  by,  where  he  paid  the  amount  of  the  exe- 
cution, Strong  having  followed  the  plaintiff  in 
this  suit  to  the  store.  On  his  way  there,  how- 
ever, he  called  at  the  office  of  a  justice,  en- 
tered a  complaint  on  oath  against  the  plaintiff 
for  the  assault  made  on  him,  and  demanded  a 
warrant.  After  the  plaintiff  had  settled  the 
execution,  Strong  asked  him  to  drink  with 
him;  he  said  he  would  not  drink  with  such  a 
set  of  rascals,  left  the  store  and  went  to  a  tav- 
ern. About  10  or  15  minutes  afterwards,  Strong 
again  arrested  the  plaintiff,  saying  to  him  that 
he  was  not  gone  yet,  that  he  was  his  prisoner. 
The  plaintiff  again  beat  Strong,  who  again 
commanded  Blanchard  to  assist  him.  Another 
scuffle  ensued;  but  the  plaintiff  was  taken  to 
the  office  of  the  justice  to  whom  application 
had  been  made  for  the  warrant.  The  justice 
met  the  parties  at  the  door  of  his  office,  and  de- 
livered the  warrant  to  Strong 

Upon  this  state  of  facts,  the  judge  intimated 
that  he  would  charge  the  jury  that  Strong,  be- 
ing a  constable,  had  the  right  to  arrest  the 
plaintiff  for  the  affray  and  assault  that  had 
been  *committed;  that  whatever  doubt  [*385 
there  might  be  in  the  case  on  account  of  the 
discontinuance  of  the  affray  before  the  arrest, 
yet  he  was  inclined  to  the  opinion,  and  should 
so  instruct  the  jury,  that  the  arrest  being  made 
by  the  constable  after  having  made  complaint 
on  oath  before  the  justice,  and  while  the  jus- 
tice was  making'out  the  warrant,  the  constable 
was  justified  in  making  the  arrest,  and  the 
other  defendant  was  justified  in  aiding  and  as- 
sisting him.  Upon  this  intimation,  the  plaint- 
iff submitted  to  a  nonsuit,  with  leave  to  apply 
to  set  the  same  aside.  A  motion  was  now  ac- 
cordingly made. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  H.  R.  Storrs,  for  defendant. 

By  the  Court,  Marcy,  J.  It  is  not  pretend- 
ed that  the  constable,  Strong,  had  any  precept 
which  authorized  him  to  make  the  arrest  in  the 
street,  for  which  this  action  is  brought;  but  it 
is  attempted  to  be  justified  on  the  ground  that 
Taylor,  in  resisting  the  officer  when  attempt- 
ing to  arrest  him  on  the  execution,  beating  him, 
and  exciting  the  affray  which  took  place  there, 
had  committed  a  breach  of  the  peace;  and  hav- 
ing done  it  in  presence  of  the  constable,  who  is 
ex  offlcio  a  conservator  of  the  peace,  he  had  a 
right,  and  it  was  his  duty,  as  a  constable,  to 
arrest  him  without  a  warrant;  and  if  he  had 
that  right,  Blanchard,  the  other  defendant,  was 
bound  to  yield  his  aid  when  commanded  by  the 
constable.  If  Strong  was  justified  in  what  he 
did,  Blanchard  is  so  as  a  matter  of  course. 

Lord  Bacon  says,  that  "  The  office  of  con- 
stable was  to  arrest  the  parties  that  had  been 
breaking  the  peace,  or  were  in  a  fury  ready  to 
break  the  peace ;  or  was  truly  informed  by 
others,  or  by  their  own  confession,  that  they 
had  freshly  broken  the  peace;  which  persons 
he  might  imprison  in  the  stocks,  or  in  his  own 
house,  as  his  or  their  quality  required,  until 
they  had  become  bounden  with  sureties  to  keep 
the  peace."  He  further  observes,  that  "  Con- 
stables could  not  arrest  any,  nor  make  any  put 
in  bond,  upon  complaint  of  threatening  only, 
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except  that  they  had  seen  them  break  the 
peace,  or  had  come  freshly  after  the  peace  was 
386*1  broken."  4  Bacon,  Works,  *84.  Lord 
Ch.  J.  Hale  also  say s:  "A  constable  m&yexofflcio 
arrest  a  breaker  of  the  peace  in  his  view,  and 
keep  him  in  his  house  or  in  the  stocks  till  he 
can  bring  him  before  a  justice  of  the  peace." 
1  Hale  P.  C.,  587.  It  is  also  stated  by  Hawkins, 
that  a  constable  has  authority  not  only  to  ar- 
rest those  whom  he  shall  see  actually  engaged 
in  an  affray,  but  also  to  detain  them  till  they 
find  sureties  of  the  peace.  Hawk.,  P.  C.,  bk. 
2,  ch.  13,  sec.  8;  also,  bk.  1,  ch.  63,  sees.  14,17. 

It  is  quite  clear,  from  these  authorities,  that 
the  power  with  which  the  constable  is  invested 
is  not  merely  to  put  an  end  to  the  affray,  but 
he  is  to  make  the  arrest  as  the  means  of  pro- 
curing surety  of  the  offender  to  keep  the  peace. 
To  do  this,  he  must  be  allowed  a  reasonable 
time  and  a  fit  opportunity.  There  is  room  for 
doubt  in  this  case  whether  the  constable  had 
not  delayed  too  long;  but  still  I  cannot  say  that 
the  charge  which  the  judge  proposed  to  give  to 
the  jury  was  not  substantially  correct.  I  am, 
therefore,  inclined  to  the  opinion  that  the  non- 
suit ought  not  to  be  set  aside. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 5  Lans.,  87 ;  22  Hun,  301 ;  17  How.  Pr.,  101; 
29  How.  Pr.,  476 ;  41  How.  Pr.,  491 ;  1  Hilt.  593. 


FROST  v.  HILL. 

Auction — Memorandum  kept  by  Clerk,  Sufficient 
Writing  to  Bind  Vendee— Witnesses — Compe- 
tency of— Sheriff's  Assent  to  Sale. 

A  memorandum  kept  by  a  clerk  of  a  vendor  who 
sells  goods  at  auction  of  the  articles  sold  and  the 
prices  bid  for  them,  is  a  sufficient  note  in  writing1  to 
bind  the  vendee. 

The  assent  of  the  sheriff  to  the  sale  by  the  defend- 
ant of  goods  levied  upon  by  execution,  will  not  de- 
vest  the  title  of  a  purchaser  under  a  previous  sale 
made  by  the  defendant. 

A  vendor  of  personal  property,  liable  to  both  par- 
ties on  his  warranty  of  title,  is  a  competent  witness 
for  either,  his  interest  being  neutralized. 

ERROR  from  the  Livingston  C.  P.  The 
household  furniture  of  one  Pierce  was 
levied  upon  by  a  deputy  of  the  sheriff  of  Liv- 
ingston by  virtue  of  two  executions  amounting 
together  to  the  sum  of  $143.26.  The  levy  was 
made  Jan.  15,  1827  ;  and  the  defendant  in  the 
execution  was  permitted  to  remain  in  posses- 
sion of  the  property  levied  on.  The  executions 
were  returnable  in  90  days,  being  issued  on 
justices'  judgments.  Feb.  7  and  8,  Pierce,  the 
defendant,  against  whom  the  executions  had 
issued,  made  a  sale  of  his  household  furniture 
at  auction,  and  Hill,  the  plaintiff  below, bought 
387*]  sundry  articles  amounting  *to  the  sum 
of  $137.29.  A  memorandum  of  the  purchases 
made  by  Hill  was  made  by  a  person  who  acted 
as  the  clerk  of  Pierce  at  the  sale,  and  kept  a 
memorandum  of  the  articles  sold, and  the  prices 
at  which  they  sold.  He  was  authorized  to  show 
the  property  and  to  deliver  it  to  bidders  ;  and 
after  the  sale,  the  several  articles  purchased 
by  Hill  were  marked  by  him  and  Hill  with 
Hill's  initials.  It  was  agreed  between  Pierce 
and  Hill,  at  the  time  of  the  sale,  that  the  bids 
made  by  Hill  should  apply  towards  a  debt  of 
about  $134  owing  by  Pierce  to  Hill.  During 
WEND.  3. 


the  sale,  the  deputy-sheriff  who  had  made  the 
levy  on  the  property  of  Pierce  twice  gave  no- 
tice of  the  levy  and  forbade  the  sale.  The 
property  purchased  by  Hill  was  left  in  the 
house  of  Pierce.  Four  or  five  days  afterwards, 
it  was  agreed  between  Pierce  and  the  deputy- 
sheriff  and  Frost,  the  defendant  below,  that 
Pierce  should  sell  to  Frost  $70  or  $80  worth  of 
the  property  bid  off  by  Hill  at  the  prices  paid 
by  Hill  at  the  auction,  and  that  Frost  should 
pay  the  amount  of  the  executions.  A  sale  ac- 
cordingly was  made  of  certain  of  the  property 
purchased  by  Hill  to  the  amount  agreed  upon, 
for  which  Frost  gave  his  note  to  the  deputy- 
sheriff,  who  indorsed  the  executions  satisfied. 
The  property  thus  purchased  by  Frost  was 
taken  possession  of  by  him,  and  for  the  con- 
version of  it  an  action  of  trover  was  brought 
by  Hill. 

On  the  trial  of  the  cause,  Pierce  was  admit- 
ted to  testify  for  the  plaintiff  below,  although 
objected  to  as  an  incompetent  witness.  Tne 
court  charged  the  jury  that  the  sale  to  Hill  at 
the  auction  was  good  and  valid  within  the  Stat- 
ute of  Frauds;  and  that  the  sale  to  Frost  was 
void,  the  assent  of  the  deputy  giving  it  no  val- 
idity. The  counsel  for  the  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$80.25,  on  which  judgment  was  entered;  tore- 
verse  which,  a  wnt  of  error  was  sued  out. 

Mr.  J.  Dickson.f  or  plaintiff  in  error.  Pierce 
was  not  a  competent  witness.  The  sale  to  Hill 
was  void  within  the  Statute  of  Frauds;  the  price 
exceeded  $25;  the  goods  were  not  received  by 
the  purchaser;  there  was  nothing  given  as  ear- 
nest to  bind  the  bargain;  and  there  was  no  note 
or  memorandum  *in  writing  made  and  [*388 
signed  by  the  purchaser.  1  R.  L.,  79  ;  Rob., 
Frauds,  174  ;  3  Johns.,  421  ;  3  Barn.  &  Aid., 
680;  3  Id.,  321 ;  2  Barn.  &  C.,  37;  2  Bl.  Com.. 
447,  448;  1  Salk.,  113.  The  memorandum  of 
the  sale,  being  made  by  the  clerk  and  agent  of 
the  vendor,isthesameasif  made  by  the  vendor, 
and  that  is  not  enough  to  bind  the  purchaser.^ 
3  Johns.,  399.  Validity  is  given  to  the  entries 
of  an  auctioneer  or  broker,  he  being  considered 
as  acting  for  both  parties.  8  Cow.,  215;  4  Bos. 
&  P.,  252;  15  East,  103.  The  sale  to  Hill  was 
void  also,  because  the  property  was  in  the  cus- 
tody of  the  law.  18  Johns.,  311,  363  ;  17  Id., 
116. 

Mr.  J.  A.  Spencer,  for  defendant.  The  in- 
terest of  Pierce  was  neutralized ;  he,  therefore, 
was  a  competent  witness.  The  person  acting 
as  the  clerk  of  Pierce  at  the  auction  should  be 
considered  as  the  agent  of  both  parties.and  the 
same  validity  given  to  his  acts  as  to  those  of  a 
broker.  12  Johns.,  102.  There  was  a  sufficient 
delivery  to  have  authorized  Hill  to  take  the 
property  without  incurring  the  liability  of  an 
action  by  Pierce.  There  was  not  only  earnest, 
but  a  payment  in  full  ;  it  having  been  agreed 
that  the  bids  of  Hill  should  apply  on  Pierce's 
indebtedness  to  him.  The  levy  can  be  set  up 
by  no  one  but  the  officer,  or  the  plaintiffs  in 
the  executions.  Pierce  having  sold  the  prop- 
erty to  Hill,  could  not  subsequently  confer 
title  upon  Frost. 

By  the  Court,  Savage.  Ch.  J.  Pierce,  as  the 
vendor  of  the  property,  warranted  the  title  to 
both  purchasers,  and  is  liable  for  the  value  to 
the  losiug  party;  and  so  far  as  his  interest  is 
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concerned  it  is  immaterial  which  succeeds;  his 
interest  is  neutralized,  and  he  was,  therefore, 
a  competent  witness. 

The  sale  to  the  plaintiff  below  was  inopera- 
tive and  void  as  against  the  execution,  and  the 
sheriff  might  have  sold  the  property  on  the 
execution,  but  he  did  not  do  so.  The  assent 
which  the  sheriff  gave  to  the  sale  to  the  defend- 
ant below  gave  no  validity  to  it.  The  case  is 
to  be  considered,  therefore,  as  if  there  was  no 
execution  in  question.  In  this  point  of  view, 
the  sale  at  auction,  at  which  Hill  was  a  pur- 
389*]  chaser,  *was  valid.  There  was  a  suffi- 
cient memorandum  made  by  the  vendor's  clerk 
and  agent;  the  property  was  paid  for,  because, 
by  the  agreement  of  the  parties,  the  bids  of  the 
plaintiff  below  extinguished  a  portion  of  the 
debt  which  Pierce  owed  to  Hill,  and  though  the 
property  was  not  removed,  it  was  marked  and 
designated  as  Hill's.  Frost  purchased  with  a 
knowledge  of  the  facts,  and  is  in  no  better  situ 
ation  than  Pierce  would  have  been  had  the  ac- 
tion been  brought  against  him;  and  as  between 
him  and  the  plaintiff  below  there  'can  be  no 
question  that  the  sale  was  valid. 

The  judgment  below  must  be  affirmed. 


BISSELL  «.  HILLS. 

Issue  of  Warrants  by  Justice — Proof  of  Necessity 
— Statutes. 

Under  the  Justices'  Act  of  1824,  the  oath  of  the 
party  applying  for  a  warrant  is  proof  within  the 
meaning  of  the  statute,  whereon  the  necessity  and 
propriety  of  issuing  a  warrant  may  be  determined. 

And  it  seems  that  under  the  Revised  Statutes  the 
affidavit  of  the  party,  applying  for  a  warrant  would 
be  held  sufficient. 

Citations— 6  Stat.,  281 ;  sess.  32,  ch.  186,  sec.  4 ;  9 
Johns.,  75;  10  Johns.,  114. 

THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Oneida  Circuit  in  Oct.,  1828, 
before  the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Judges. 

The  false  imprisonment  complained  of  was 
an  arrest  in  a  civil  suit  on  a  warrant  issued  by 
a  justice  of  the  peace  Aug.  29,  1827,  against 
the  now  plaintiff  at  the  suit  of  the  present  de- 
fendant and  another  person.  The  warrant  was 
issued  on  the  oath  of  the  now  defendant,  that 
the  plaintiffs  in  that  suit  would  be  in  danger  of 
losing  their  demand  unless  the  process  against 
the  defendant  in  the  same  was  by  warrant;  the 
now  defendant  orally  stating  the  facts  and  cir- 
cumstances with  his  knowledge,  showing  the 
grounds  of  the  application.  The  plaintiff  in- 
sisted that  the  warrant  had  improperly  issued, 
inasmuch  as  no  proof,  within  the  meaning  of 
the  statute,  had  been  exhibited  to  the  justice  to 
authorize  the  issuing  of  it.  The  judge  non- 
suited the  plaintiff.  A  motion  was  now  made 
to  set  aside  the  nonsuit. 

Mr.T.  Jenkins,  for  defendant. 

Mr.  S.  Beardsley,  for  plaintiff. 

39O*]  *Bytlie  Court,  Marcy,  J.  The  only 
question  presented  by  the  bill  of  exceptions  in 
this  case  is.  whether  a  party,  applying  in  his 
own  behalf  for  a  warrant  under  the  5th  section 
of  the  Act  for  the  Better  and  More  Speedy  Re- 
covery of  Debts  of  the  Value  of  $50,  Stats. ,  Vol. 
VI.,  281  c,  passed  in  1824,  can  make,  by  his 
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own  oath  alone,  the  satisfactory  proof  therein 
required,  that  the  defendant  is  about  to  depart 
from  the  county,  or  that  the  plaintiff  will  be  in 
danger  of  losing  his  demand  unless  the  process 
be  by  warrant. 

It  is  true  that  this  court,  in  expounding  sim- 
ilar expressions  in  the  4th  section  of  the  Jus- 
tices' Act  of  1808,  did  decide  that  the  proof  re- 
quired meant  legal  evidence, and  that  the  party's 
own  oath  is  not  such  evidence,  9  Johns.,  75  ; 
but  in  the  case  of  Terry  v.Fargo,\Q  Johns., 114, 
the  court  say  that  in  making  the  former  de- 
cision they  did  not  advert  to  an  amendment  of 
that  section  made  in  the  year  1810,  which  ex- 
pressly allows  the  party  apply  ing  for  a  warrant 
to  be  examined  on  oath.  The  section  of  the 
Act  of  1824,  upon  which  this  question  arises, 
embraces  both  the  4th  section  of  the  Act  of 
1808  and  the  subsequent  amendment  of  it.  and 
must  have  the  same  effect  un  ited  that  was  given 
to  them  when  disjoined  in  the  case  of  Terry  v. 
Fargo.  The  practice,  I  believe,  has  been  very 
general,  perhaps  universal,  to  take  the  plaint- 
iff's own  statement  under  oath,  upon  which 
the  justice  determines  the  necessity  and  pro- 
priety of  issuing  a  warrant.  The  Legislature 
of  1813,  which  consolidated  these  two  provis- 
ions and  that  of  1824  which  continued  them 
thus  consolidated,  knew  of  the  construction 
given  to  these  provisions  by  the  Supreme  Court 
and  the  practice  of  magistrates  under  it,  and 
by  retaining  the  language  unchanged,  must  be 
considered  as  giving  their  sanction  to  that  con- 
struction. The  same  provision,  without  any 
essential  variation  of  language,  is  retained  in 
the  Revised  Statutes,  Vol.  II.,  p.  229,  sec.  18, 
19.  Not  only  this  court,  but  the  Legislature 
in  several  instances  has,  as  I  conceive,  con- 
sidered the  oath  of  the  party,  proof,  which  may 
authorize  the  justice  to  issue  a  warrant,  in  the 
cases  specified  in  the  5th  section  of  the  Act  of 
1824. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in-13  Wend.,  46  ;  1  Den..  692. 


*BULLOCK  «.  BABCOCK.    [*391 

Infants  Liable  for  Torts — Damages —  Unavoid- 
able Accident. 

Infante  are  liable  in  the  same  manner  as  adults 
for  trespass  and  assault. 

Where  the  jury  is  not  the  effect  of  an  unavoidable 
accident,  the  person  by  whom  it  is  inflicted  is  liable 
to  respond  in  damages  to  the  sufferer. 

It  seems  that  an  injury  might  probably  be  con- 
sidered an  unavoidable  accident  in  the  case  of  in- 
fants, which  would  not  be  so  considered  in  the  case 
of  adults. 

Citations— Year  Book,  21  H.  7.  28  a  ;  Hob.,  134 ;  3 
East,  593 ;  1  Bing.,  213 ;  Bing.  Inf.,  110 ;  8  T.  JR..  335; 
16  Mass.,  389 ;  2  Co..  328;  1  Chit.  PI..  66. 

HPHIS  was  an  action  of  trespass,  assault  and 
JL  battery,  tried  at  the  Madison  Circuit  in  Sep., 
1828,  before  the  Hon.  Nathan  Williams,  one  of 
the  Circuit  Js. 

In  1816,  the  defendant  then  being  about  12 
years  of  age,  shooting  an  arrow  from  a  bow, 
struck  the  plaintiff  and  put  out  one  of  his  eyes, 
the  plaintiff  being  then  between  9  and  10  years 


NOTE.— Infancy— UdMity  of  Infante  for  torts. 
In  general,  infants  arc  liable  for  torts.    See  Camp- 
bell v.  Stakes,  2  Wend.,  137,  note. 
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of  age.  The  plaintiff  and  defendant  were  school- 
mates. The  boys  attending  the  school  were  as- 
sembled near  the  school -house.  One  of  them 
had  a  bow  and  arrow  with  which  he  and  the 
defendant  had  been  shooting  at  a  mark.  Some 
remark  was  made  by  the  plaintiff,  when  the 
defendant  said.  "  I  will  shoot  you,"  and  took 
the  bow  and  arrow  from  another  boy  who  then 
held  it.  The  plaintiff  ran  into  the  school-house 
and  hid  behind  a  fire-board  standing  before  the 
fireplace  in  the  school-room.  The  defendant 
followed  to  the  door  of  the  school-room,  and 
saying,  "See  me  shoot  that  basket;"  discharged 
the  arrow.  At  that  moment  the  plaintiff  raised 
his  head  above  the  fire-board,  and  the  arrow 
struck  him.  There  was  a  basket  standing  on 
a  desk  in  the  direction  that  the  arrow  was 
aimed.  When  the  arrow  was  shot,  there  were 
a  number  of  boys  in  the  school-room.  There 
had  been  no  quarrel  between  the  boys.  The 
plaintiff,  however,  on  entering  the  school-house 
was  frightened  and  said  he  was  afraid  he  would 
l>e  shot.  The  plaintiff  suffered  great  pain  for 
two  months,  became  blind  of  one  eye,  and  for 
five  years  was  disabled  from  attending  school 
in  consequence  of  the  weakness  of  sight  of  the 
other  eye.  His  mother  became  a  widow;  and 
•when  the  plaintiff  was  able  to  attend  school, 
her  poverty  prevented  his  receiving  an  ordi- 
nary education.  The  defendant's  father  was  a 
man  of  considerable  property, but  no  compensa- 
tion was  ever  made  for  the  injury  inflicted. 
This  suit  was  commenced  in  1827,  within  a 
year  after  the  plaintiff  attained  his  age. 

The  judge  charged  the  jury  that  the  shoot- 
ing the  arrow  in  the  school-room  where  there 
392*]  were  a  number  of  boys  assembled  *was 
an  unlawful  act ;  that  it  appeared  to  him  to 
have  been,  at  the  least,  grossly  negligent  and 
unjustifiable  ;  and  that  if  the  jury  thought  so, 
they  ought  to  find  a  verdict  for  the  plaintiff, 
with  damages.  The  defendant  excepted.  The 
jury  found  for  the  plaintiff  with  $180  damages, 
and  a  motion  was  now  made  to  set  aside  the 
verdict. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
The  shooting  of  the  arrow  was  not  an  unlaw- 
ful act,  and  the  judge  erred  in  so  instructing 
the  jury.  To  sustain  the  action,  it  should  have 
been  shown  that  the  injury  was  intentionally 
done,  or  that  the  defendant  was  grossly  negli- 
gent. The  exercise  of  the  same  discretion  and 
<;are  which  would  be  required  of  adults  is  not 
required  of  infants.  Bac.  Abr.,  tit.  Infancy,  H; 
Com.  Dig.,  Infancy,  A. 

Mr.  P.  Gridley,  for  plaintiff.  The  defend- 
ant, though  an  infant,  when  the  injury  was  in- 
flicted, is  liable  in  this  action  like  an  adult.  1 
Chit.  PI.,  66  ;  8T.  R.,  366;  Bac.  Abr.,  Infancy, 
H.  The  discretion  of  an  infant  is  not  inquir- 
able  into  when  called  on  to  answer  civiliter, 
though  it  is  otherwise  where  the  proceedings 
against  him  are  criminaliter.  It  was  unneces- 
sary to  show  the  injury  was  intentional.  It 
was  enough  that  it  happened  through  the  neg- 
ligence of  the  defendant.  Selw.  N.  P.,  by 
Wheaton,  Assault  &  Battery,19,and  casescitea; 
1  Chit.  PL,  170;  1  Bing.,  218.  The  charge  of  the 
judge  was  unexceptionable  ;  for  he  submitted 
the  case  fully  to  the  jury. 

By  the  Court,  Marcy.  J.  It  is  not,  I  ap- 
prehend, necessary  for  us  to  say  whether  the 
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judge  erred  or  not  in  his  remark  to  the  jury 
that,  under  the  circumstances  of  the  case,  the 
act  of  the  defendant  in  shooting  the  arrow  in 
the  school-room,  where  there  were  a  number 
of  scholars,  was  not  lawful ;  for  if  the  act,  in 
itself,  was  lawful,  and  there  was  not  a  proper 
care  to  guard  against  consequences  injurious 
to  others,  the  actor  must  be  ield  responsible 
for  such  consequences. 

In  ordinary  cases,  if  the  injury  is  not  the  ef- 
fect of  an  unavoidable  accident,  the  person  by 
whom  it  is  inflicted  is  liable  *to  respond  [*3J>3 
in  damages  to  the  sufferer.  Where,  in  shoot- 
ing at  butts,  the  archer's  arrow  glanced  and 
struck  another,  it  was  holden  to  be  a  trespass. 
Y.  B.,  21  Hen.  VII.,  28  a.  So  where  a  number 
of  persons  were  lawfully  exercising  themselves 
at  arms,  one  whose  gun  accidentlly  went  off 
was  held  liable  in  trespass  for  the  injury  oc- 
casioned by  the  accident.  Weaver  v.  Wood, 
Hob.,  134.  In  this  case  the  action  was  assault 
and  battery  ;  and  the  plea  was,  that  while  the 
parties  were  skirmishing  by  order  of  the  Lords 
of  the  Council,  by  way  of  military  exercise, 
the  defendant  casualiter  et  per  infortunium  et 
contra  wluntatem  suam  in  discharging  his 
musket,  did  the  injury  complained  of .  To  this 
plea  there  was  a  demurrer,  and  judgment  was 
given  for  the  plaintiff.  In  giving  their  opinion, 
the  court  say:  "  If  two  men  tilt  or  tourney  in 
presence  of  the  King,  or  if  masters  fence  and 
the  one  kills  the  other,  or  if  a  lunatic  kills  a 
man,  it  is  not  felony;  yet,  in  trespass,  which 
tends  only  to  give  damages  according  to  the 
hurt  or  loss,  it  is  not  so.  Therefore,  if  a  lunatic 
hurt  a  man,  he  shall  be  answerable  in  damages; 
and  no  man  shall  be  excused  of  a  trespass,  ex- 
cept it  may  be  adjudged  utterly  without  his 
fault."  Where,  in  a  dark  night,  the  defendant 
got  on  the  wrong  side  of  the  road,  and  an  in- 
jury ensued  to  the  person  of  the  plaintiff,  tres- 
pass for  the  damage  was  sustained.  3  East.  593. 
It  is  decided  in  the  case  of  Wakeman  v.  Robin- 
son, 1  Bing.,  213,  if  the  accident  happen  en- 
tirely without  the  fault  of  the  defendant,  or 
any  blame  being  imputable  to  him,  an  action 
will  not  lie.  In  that  case,  the  blame  imputable 
to  the  defendant  was, that  his  horse  being  young 
and  spirited,  he  used  him  without  a  curb  rein; 
that  in  his  alarm,  he  probably  pulled  the  wrong 
rein  ;  and  that  he  ought  to  have  continued  on 
in  a  straight  course.  The  blame  fairly  imputa- 
ble to  the  defendant,  it  will  be  perceived,  must 
have  been  slight  Indeed,  as  it  certainly  was  in 
the  case  of  the  injury  done  by  the  glancing  of 
the  arrow  when  shooting  at  a  mark  (a  lawful 
act),  and  by  the  accidental  discharge  of  the 
musket  at  a  training;  and  yet,  in  each  of  these 
cases,  an  action  for  the  injury  was  maintained. 
Unless  a  rule  is  to  be  applied  to  this  case  dif- 
ferent from  that  applicable  to  a  transact  ion  be- 
tween adults,  the  proof  was  most  abundant  to 
*charge  the  defendant  with  the  conse-  [*394 
queuces  of  the  injury.  Infants,  in  the  same 
manner  asadults.are  liable  for  trespass, slander, 
assault,  &c.  Bing.,  Infancy,  110;  8  T.  R,  335; 
16  Mass.,  389  ;  2  Inst.,  328.  Where  infants  are 
the  actors,  that  might  probably  be  considered 
an  unavoidable  accident  which  would  not  be 
so  considered  where  the  actors  are  adults;  but 
such  a  distinction,  if  it  exists,  does  not  apply 
to  this  case.  The  liability  to  answer  in  damages 
for  trespass  does  not  depend  upon  the  mind  or 
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capacity  of  the  actors  ;  for  idiots  and  lunatics, 
as  we  see  by  the  case  reported  in  Hobart,  are 
responsible  in  the  action  of  trespass  for  inju- 
ries inflicted  by  them.    1  Chit.,  PL,  66. 
Motion  for  new  trial  dented. 

Infant  or  lunatic  liable  for  tort.  Cited  in— 21  Wend.. 
630 ;  6  Hill.  594 ;  4  Den.,  177 ;  10  Hun,  563 ;  60  How. 
Pr.,  450 :  1  Park.,  455 :  43  Mo.,  122 ;  34  Am.  Dee.,  276 ; 
41  Am.  Dec.,  772;  27  Am.  Rep.,  355  (66  Mo.,  350);  42 
Am.  Rep..  424  (132  Mass.,  89). 

Accident.  Cited  in-8  Wend.,  472 :  H.  &  D.,  195 : 15 
Hun,  295:  16  Barb.,  60;  65  Barb.,  550;  42  How.  Pr., 
393 ;  14  Abb.  N.  S.,  55  :  1  Sprague,  28  ;  59  Ind.,  135. 

Cited  generally— 1  Kan.,  431. 


WORMOUTH  ET  ux.  «.  CRAMER  ET  ux. 

Slander —  Words  Spoken  in  Foreign  Language — 
Pleading —  Variance. 

In  slander,  where  the  words  are  spoken  in  a  for- 
eign language,  the  proper  mode  of  declaring  is  to 
state  the  words  in  the  foreign  language,  and  to  aver 
the  signification  of  them  in  English,  and  that  they 
were  understood  by  those  who  heard  them. 

Citations— Stark.  Sland.,  85, 308 ;  6  Cow.,  76. 

THIS  was  an  action  of  slander,  tried  at  the 
Herkimer  Circuit  in  Sep.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 

The  declaration  alleged  the  words  to  have 
been  spoken  by  the  wife  of  Cramer,  charging 
the  wife  of  Wormouth  with  having  stolen  a 
fine  lawn  cap.  The  words  were  set  forth  in 
the  declaration  in  the  English  language.  They 
were  proved  to  have  been  spoken  in  the  Ger- 
man language.  The  persons  who  heard  the 
speaking  understood  the  German  language. 
The  counsel  for  the  defendant  moved  that  the 
plaintiffs  be  nonsuited,  insisting  that  the  words 
should  have  set  forth  in  the  declaration  in  the 
German  language,  or  it  should  have  been  al- 
leged that  they  were  spoken  in  that  language, 
and  that  they  were  understood  by  those  who 
heard  them.  The  motion  was  granted,  with 
leave  to  the  plaintiff  to  apply  to  set  aside  the 
nonsuit,  which  application  was  now  made. 

Mr.  M.  Hoffman,  for  plaintiff.  Where  the 
slander  is  written,  the  words  may  be  set  forth 
in  a  foreign  language  ;  but  where  it  is  oral,  it 
is  often  impracticable.  I  know  no  case  where 
it  has  been  held  that  proof  of  the  words  in  a 
395*]  language  different  *from  that  stated  in 
the  declaration  has  been  held  a  variance.  A 
contract  stated  in  a  declaration  in  English,  is 
supported  by  proof  of  a  contract  in  another 
language. 

Mr.Ij.  Lord,  for  defendant,  cited  Cro.  Eliz., 
865,  496,  645;  3  Maule  &  S.,  110. 

By  the  Court,  Savage,  Ch.  J.  The  rule  is, 
that  words  proved  must  be  proved  as  laid  ; 
that  is,  substantially  so,  and  it  is  not  enough 
to  prove  words  of  similar  import.  How  can 
this  rule  be  complied  with  when  words  are  laid 
in  one  language  and  proved  in  another  ?  This 
is  emphatically  proving  words  of  similar  im- 
port. The  judge  at  the  circuit  was  correct  in 
nonsuiting  the  plaintiff  for  a  variance.  The 
cases  cited  by  the  defendants'  counsel  show 

NOTE.— Slander.  See,  generally.  Bullock  v.  Koon. 
9  Cow.,  30,  note,  and  other  notes  there  cited;  Moody 
v.  Baker.  5  Cow.,  351,  note,  and  other  notes  there  cited; 
Sewall  v.  Catlin,  ante,  p.  291,  note. 

408 


that  the  proper  mode  of  declaring  is  to  state 
the  words  in  the  foreign  language,  and  to  aver 
the  signification  of  them  in  English,  and  that 
they  were  understood  by  those  who  heard 
them.  Stark.,  Slander,  85,  308.  This  was  done 
in  the  case  of  Demarest  v.  Earing,  6  Cow.,  76, 
though  no  question  on  that  point  arose  in  that 
case. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 8  Wend.,  580 ;  5  How.  Pr.,  176 ;  18  How. 
Pr.,  28 ;  9  Abb.  Pr.,  87 ;  3  Daly,  484 :  11  Leg.  Obs.,  195  ; 
20  Wis..  242:  24  Am.  Dec..  101. 


WORMOUTH  ET  ux.  v.  CRAMER. 

Slander  —  Mitigation    of  Damages  —  Evidence 
under  General  Issue. 

In  an  action  of  slander  particular  facts  which 
might  form  links  in  the  chain  of  circumstantial 
evidence  against  the  plaintiff  cannot  be  received 
under  the  general  issue  in  mitigation  of  damages  ; 
and  »it  was  accordingly  held,  that  proof  that  the 
plaintiff  was  in  possession  of  the  property  alleged 
to  have  been  stolen,  and  returned  it  to  the  owner 
about  the  time  of  the  prosecution  of  another  person 
for  the  stealing  of  another  article  alleged  to  have 
been  taken  at  the  same  time,  was  inadmissible  under 
the  general  issue.! 

Citations—  7  Cow.,  613  ;  Stark.  Sland.,  410. 


was  an  action  of  slander,  tried  at  the- 
-L  Herkimer  Circuit  in  Sep.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 

The  defendant  it  seems  uttered  the  same 
slander  in  English  which  his  wife  published  in 
German  (ante,  p.  394).  The  words,  as  proved, 
charged  the  plaintiff  's  wife  with  stealing  a  cap 
from  one  Promeroy.  After  the  evidence  on 
the  part  of  the  plaintiffs  was  closed,  the  de- 
fendant offered*  to  prove,  in  mitigation  of  dam- 
ages, that  before  the  speaking  of  the  words  a. 
cap  and  a  handkerchief  had  been  lost  at  Pom- 
eroy's  *tavern  ;  that  one  Caty  Kins-  [*396 
man  had  been  charged  and  prosecuted  for  steal- 
ing the  handkerchief,  and  that  about  the  time 
of  the  prosecution  against  her  and  previous  to- 
the  speaking  of  the  words  charged,  the  plaint- 
iffs sent  home  to  Pomeroy's  the  cap  that  had 
been  lost;  the  counsel  for  the  defendant  at  the 
same  time  admitting  that  the  evidence,  if  re- 
ceived, would  go  only  in  mitigation  of  dam- 
ages, and  not  in  justification  of  the  words 
spoken.  This  evidence  was  objected  to  and  re- 
jected. The  defendant  had  pleaded  only  the 
general  issue  ;  there  was  no  plea  of  notice  of 
justification.  The  defendant  excepted  to  the 
decision  of  the  judge.  The  jury  found  for  the 
plaintiffs  $150  damages.  The  cause  now  came 
befor  this  court  on  the  exception  taken,  and  a 
new  trial  was  asked  for. 

Mr.  L.  Ford,  for  defendant.  The  evidence- 
offered  ought  to  have  been  received  to  rebut 
the  inference  of  malice.  7  Cow.,  683;  Stark.. 
Slander,  410.  It  was  offered  only  in  mitigation 
of  damages,  and  could  not  have  operated  in 
justification  of  the  defendant. 


NOTE.— Slander— Justification— Mitigation  of  dam- 
ages. See,  generally,  Bullock  v.  Koon,  9  Cow.,  30. 
note,  and  other  notes  there  cited;  Moody  v.  Baker,  5- 
Cow.,  351,  note,  and  other  notes  there  cited;  Sewall  v. 
Catlin,  ante,  291,  note. 

Justification.  See  Skinner  ads.  Powers,  1  Wend., 
451,  note. 

Mitigation.    See  King  v.  Root,  4  Wend.,  113,  note. 
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Mr.  Iff.  Hoffman,  for  plaintiffs.  If  the 
proof  offered  was  calculated  to  excite  a  belief 
that  the  plaintiff  was  guilty  of  the  felony  it  was 
inadmissible.  Its  effect  would  have  been  the 
same  as  if  the  defendant  had  undertaken  to 
justify;  this  he  could  not  do  under  the  general 
issue.  14  Johns.,  232;  5  Cow.,  499;  7  Id.,  613; 
Sid.,  214. 

By  tlie  Court,  Marcy,  /.  What  may  be  of- 
fered in  mitigation  of  damages  in  actions  of 
slander  and  for  libels, was  much  considered  in 
the  case  of  Root  v.  King,  7  Cow.,  613,  and  it 
seems  to  be  there  settled,  "that  the  defendant, 
in  such  actions,  if  he  has  not  attempted  to  jus- 
tify the  charge,  may  prove  under  the  general 
issue,  by  way  of  excuse,  anything  short  of  a 
justification  which  does  not  necessarily  imply 
the  truth  of  the  charge  or  tend  to  prove  it  true, 
but  which  repels  the  presumption  of  malice." 
The  defendant  here  offered, with  a  view  to  miti- 
gate damages,  to  prove  that  the  plaintiff,  Mrs. 
Wormouth,  was  in  possession  of  the  property 
397*]  alleged  *to  have  been  stolen,  and  that 
about  the  time  of  the  prosecution  of  another 
person  for  an  article  alleged  to  have  been  stolen 
at  the  same  time,  she  returned  it  to  the  owner. 
Particular  facts  which  might  form  links  in  the 
chain  of  circumstantial  evidence  against  the 
plaintiff,  cannot  be  received  under  the  general 
issue  in  mitigation  of  damages.  Stark.,  Slander, 
410.  The  possession  of  the  stolen  property 
which  the  defendant  offered  to  prove  was  such 
a  fact,  and  the  judge  decided  correctly  in  re- 
fusing to  receive  the  evidence. 

Neio  trial  denied. 

Cited  in— 11  Leg.  Obs.,  195. 


A.  WARNER  «.  PRICE  ET  AL. 

Accommodation  Paper  —  Co-sureties  —  Subsequent 


Where  a  promissory  note  made  to  be  discounted  at 
a  bank,  for  the  accommodation  and  benefit  of  an  in- 
dividual, signed  by  him  and  by  three  other  persons  as 
his  sureties,  is  refused  to  be  discounted  by  the  Bank, 
unless  further  names  are  procured  ;  and  another 
person  is  procured  by  the  principal  to  put  his  name 
to  the  note,  when  it  is  discounted,  and  such  person 
is  subsequently  compelled  to  pay  a  part  or  it,  he 
cannot  recover  for  money  paid  in  a  joint  action 
against  the  principal  and  the  three  persons  who 
originally  signed  as  sureties,  although  he  expressly 
signed  the  note  as  surety  ;  he  will  be  considered  as 
a  co-surety,  unless  .a  state  of  facts  is  shown  from 
which  it  appears  positively,  or  by  legal  intendment, 
that  those  who  originally  signed  intended,  as  to  the 
subsequent  signer,  to  stand  in  the  character  of  prin- 
.  duals. 

The  admission  by  one  of  the  original  sureties,  that 
the  plaintiff  signed  as  surety  for  all  the  makers  of 
the  note,  will  not  bind  his  co-sureties  ;  no  partner- 
ship being  shown  to  exist  between  them. 


was  an  action  of  indebitatus  assumpsit, 
JL  to  recover  moneys  alleged  to  have  been  paid 
by  the  plaintiff  for  the  defendants,  tried  at  the 
Livingston  Circuit  in  Oct.,  1828,  before  the 
Hon.  John  Birdsall,  then  one  of  the  Circuit  J». 
A  promissory  note  for  the  sum  of  $800,  bear- 
ing date  Apr.  19,  1826,  was  signed  by  Jacob 
Price,  Alfred  Jones,  Emanuel  Case  and  John 
Markham  (the  defendants  in  this  cause),  paya- 
ble in  four  months  to  the  President,  Directors 
and  Company  of  the  Bank  of  Ontario,  to  be 
discounted  by  the  Bank  for  the  accommodation 
WKND.  3. 


and  sole  benefit  of  Price.  The  Bank  refused 
to  discount  the  note.unless  further  names  were 
obtained  to  the  note.  The  note  was  subse- 
quently presented  with  the  additional  name* 
of  Asahel  Warner  (the  plaintiff  in  this  cause), 
and  of  Matthew  Warner,  and  was  then  dis- 
counted. To  the  name  of  Asahel  Warner  was 
added  the  word  "  surety."  Matthew  Warner 
testified  that  he  was  requested  by  Price  to  sign 
his  name  to  the  note  as  a  surety,  after  the  other 
five  drawers  had  signed  the  same,  and  that 
considering  *Price,  Jones,  Case  and  [*3i)8 
Markham  good  and  responsible, he  did  not  hesi- 
tate to  sign;  Price  told  him  that  he  was  under 
the  necessity  of  procuring  money  to  go  to  Al- 
bany with  a  boat. 

The  note  not  being  paid  when  due,  a  suit 
was  commenced  upon  it,  and  a  judgment  ob- 
tained against  all  the  makers  for  the  sum  of 
$863.14.  An  execution  was  subsequently  is- 
sued to  the  sheriff  of  Livingston,  whereon  he 
was  directed  to  levy  the  sum  of  $343.83  with 
interest,  besides  his  fees.  Of  this  sum,  Mat- 
thew Warner  paid  $176.63.  After  the  payment 
of  that  sum,  the  plaintiff  in  this  suit  called  on  the 
sheriff  for  the  avowed  purpose  of  paying  and 
settling  the  execution ;  the  sheriff  gave  him  the 
money  paid  by  Matthew  Warner,  and  delivered 
to  him  the  execution,  and  requested  him  to  pay 
over  the  money  and  settle  the  execution  with 
the  attorney  for  the  plaintiffs.  On  the  same 
day  the  plaintiff  in  this  cause  returned  the  exe- 
cution to  the  sheriff  with  a  receipt  indorsed 
thereon  by  the  attorney  of  the  plaintiffs  in  the 
execution,  that  he  had  received  of  the  sheriff 
the  amount  of  the  execution  ;  whereupon  the 
sheriff  gave  the  plaintiff  in  this  cause  a  receipt 
acknowledging  that  he  had  received  of  him 
$359.89  in  full.  The  sheriff  proved  his  own 
receipt;  the  receipt  of  the  attorney  was  proved 
by  another  witness  by  evidence  of  the  attorney's 
handwriting;  which  last  evidence  was  objected 
to,  but  admitted. 

The  plaintiff  further  proved  admissions 
made  by  Case,  one  of  the  defendants,  that  he 
had  said  that  the  plaintiff  would  not  lose  any- 
thing, as  he  had  signed  as  surety  for  him, 
Jones,  Markham  and  Price  ;  and  if  Price  was 
not  good  for  the  money,  they  were.  This  ev- 
idence was  objected  to,  but  received.  These 
admissions  were  made  when  the  other  defend- 
ants were  not  present ;  there  was  no  partner- 
ship or  connection  in  business  existing  between 
Case  and  the  other  defendants.  The  judgment 
in  favor  of  the  Bank  was  shown  to  have  been 
fully  paid  up.  A  verdict  was  taken  for  the 
plaintiff  for  the  amount  paid  him  on  the  exe- 
cution, exclusive  of  what  was  paid  by  Mat- 
thew Warner,  and  the  interest  of  the  same, 
subject  to  the  opinion  of  this  court. 

*Mr.  A.  R.  Rann.  for  plaintiff,  [*3W> 
cited  Doug.,  654  ;  11  East,  577  ;  3  Day.  809  ; 
6  Johns.,  267  ;  2  Id.,  213  ;  4  Id.,  460  ;  5  Id., 
176 ;  2  T.  R.,  100  ;  1  Pothier,  826  ;  3  T.  R  , 
757  ;  4  Id.,  177  ;  17  Johns.,  176  ;  4  Cow.,  578. 

.'//•.  J.  Dickson,  for  defendants,  cited  2 
Eq.  Gas.  Abr..  tit.  Contribution  ;  Freeman,  97 
n.;  1  Cox,  318  ;  2  Bos.  &  P.,  270;  4  Johns., 
Ch..  838;  11  Ves.,  22  ;  2  Com.  Cont.,  186-188; 
Stark.  Ev.,  51.  1272. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  is,  whether  the  plaintiff  was  surely 
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for  all  the  defendants  who  preceded  him  as 
makers  of  the  note,  or  for  Price  only?  What 
passed  between  Price  and  the  plaintiff  when  he 
subscribed  his  name  does  not  appear;  but  what 
was  said  to  Matthew  Warner  was  sufficient  to 
apprise  him  that  Price  alone  was  to  be  benefited 
by  the  money, and  when  he  was  asked  to  become 
surety,  he  could  not  suppose  that  those  who 
had  preceded  him  stood  in  any  other  character 
than  sureties.  The  note,  when  presented  to  the 
plaintiff,  was  perfect,  and  he  might  have  ad- 
vanced the  money  upon  it,  and  it  would  have 
been  a  good  security  in  his  hands  ;  but  when 
the  fact  appears  that  he  signed  as  surety,  and 
that  all  the  others  except  Price  signed  the  note 
as  sureties  also,  they  must  all  be  considered 
co-sureties  unless  a  state  of  facts  be  shown  to 
the  court  from  which  it  shall  appear  positive- 
ly, or  by  legal  intendment.  that  these  defend- 
ants intended,  as  to  the  subsequent  signer,  to 
stand  in  the  character  of  principals.  No  in- 
ference of  that  kind  can  be  drawn  from  the 
facts  in  this  case,  unless  it  be  from  the  decla- 
rations of  Case,  who  admitted  that  he  and  the 
other  defendants  were  liable  to  the  plaintiff  ; 
but  whether  this  admission  was  founded  on  the 
fact  of  their  being  all  principals,  or  on  a  mis- 
taken notion  of  the  rights  and  liabilities  of  the 
parties,  does  not  appear.  It  may  have  been 
«ither.  But  if  he  intended  to  admit  that  they 
were  all  principals,  his  admission  is  not  evi- 
dence to  charge  the  other  defendants.  An  ad- 
mission of  indebtedness,  by  one  of  several 
joint  debtors,  is  sufficient  to  take  a  case  out  of 
the  Statute  of  Limitations  ;  but  an  admission 
of  one  partner  after  dissolution  of  the  partner- 
4OO*]  ship,  *cannot  affect  the  other  partner 
to  make  him  chargeable  by  reason  of  such  ad- 
mission, with  the  above  exception.  It  is  not 
pretended  that  these  defendants  were  partners; 
the  contrary  is  proved.  I  am  of  opinion,  there- 
fore, that  the  action  cannot  be  maintained.  If 
it  could  there  is  evidence  of  the  payment  of  the 
money  to  the  sheriff.  But  the  receipt  of  the 
plaintiff's  attorney  was  inadmissible  ;  the  at- 
torney himself  might  have  been  produced. 

I  am  of  opinion  that  the  defendant*  are  entitled 
to  judgment. 

Followed— 13  Wend.,  402 ;  28  N.  Y.,  556. 

Distinguished— 12  Wend.,  470 ;  6  Barb.,  201. 

Cited  in-3  Den..  134 ;  37  N.  Y.,  499 ;  4  Barb.,  536 : 1 
Redf.,212;  12  Leg-,  Obs..  182;  31  Ind.,  86;  43  Am. 
Dec.,  410  (50  Mass.,  547) ;  2  Am.  Rep.,  355  (32  Ind. 
336) ;  16  Am.  Rep.,  81  (40  Conn.,  552). 


WARNER  AND  CARYL 

BARKER  AND'HALSTEAD. 

Set- Off — Not  Allowed  Between  Parties  in  Inter- 
est, Unless  Parties  to  the  Re/cord. 

A  demand  against  a  private  association  or  com- 
pany cannot  be  set  off  against  a  note  payable  to  the 
agents  of  such  Company,  and  prosecuted  by  them 
in  their  individual  names,  although  the  note  was 
taken  for  the  benefit  of,  and  belongs  to  the  Com- 
pany. Nor  can  a  demand  belonging  to  one  of  two 
defendants  jointly  sued  be  set  off  against  a  demand 
against  both  defendants. 

Citations— 5  Cow.,  231 ;  6  Cow.,  261. 

THIS  was  an  action  of  assumpsit,   tried   at 
the  Ontario  Circuit  in  Jan.,  1829,  before 
the  Hon.  Nathan  Williams,  one  of  the  Cir- 
cuit J». 
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The  plaintiffs  and  the  defendant  Barker 
were  members  of  a  private  association  called 
the  Union  Line  Stage  Co.  A  post-coach,  8 
horses  and  2  sets  of  harness  were  sold  by  the 
plaintiffs  to  the  defendant,  amounting  together 
to  the  sum  of  $950.  A  bill  of  the  sale  was 
made  out  dated  Mar.  27,  1827,  on  which  the 
defendant  was  credited  the  whole  amount, 
comprising  in  the  items  of  credit  two  notes  of 
$235  each,  one  payable  at  six,  the  other 
at  twelve  months  ;  and  underneath  the  bill 
was  written  an  agreement,  signed  by  the 
plaintiffs  (Warner  designated  as  president,  and 
Caryl  as  director  of  the  Company),  promising 
as  soon  as  it  could  be  ascertained  what  the 
derendants'  stock  in  the  Company  was  worth, 
to  indorse  the  amount  on  his  note  payable  in 
one  year  from  the  eighteenth  day  of  Apr.  in- 
stant ;  and  further  agreeing  that  the  balance 
due  him,  if  any,  up  to  Apr.  1,  should  also  ap- 
ply on  the  note.  A  note  was  given  by  Barker, 
and  Halstead  as  his  surety,  for  the  sum  of 
$235,  bearing  date  Apr.  18,  1827,  payable  to 
the  plaintiffs  one  year  after  date  ;  for  the  re- 
covery of  which  this  action  was  brought. 

The  defendants  claimed  to  be  allowed,  as  a 
set-off  against  the  note,  a  demand  against  the 
Union  Line  Stage  Co.,  purchased  by  Barker  of 
one  Joseph  Failing,  who  held  the  *cer-  [*4O1 
tificate  of  Warner,  as  President  of  the  Board, 
that  .there  was  due  to  him,  from  the  Union 
Line  Stage  Co.,  $205.71.  The  certificate  was 
obtained  Feb.  10,  1827,  and  shortly  after- 
wards, and  previous  to  the  commencement  of 
this  suit,  it  was  transferred  by  Failing  to  Bar- 
ker, one  of  the  defendants.  Notice  of  the 
transfer  was  given  to  Warner,  who  said  he 
would  set  off  the  amount  of  the  certificate  of 
Barker's  note  last  payable.  The  defendants 
offered  to  prove  by  parol,  a  resolution  of  the 
Company  at  one  of  their  meetings,  that  any 
debts  which  should  be  paid  by  a  stockholder 
should  be  allowed  by  the  Company  against  any 
note  they  might  hold  against  him  ;  but  it  ap- 
pearing that  written  minutes  were  kept  of  the 
proceedings  at  the  meetings  of  the  Company, 
by  a  secretary  of  the  Company,  and  such  min- 
utes not  being  produced,  or  their  absence  ac- 
counted for,  the  evidence  was  objected  to  and 
rejected.  The  defendants  proved  that  the 
plaintiffs  were  the  agents  of  the  Company  to 
sell  the  property  and  collect  the  debts  of  the 
Company.  A  verdict  was  taken  for  the  plaint- 
iffs for  the  amount  of  the  note,  subject  to  the 
opinion  of  this  court  whether  the  set-off  ought 
to  be  allowed  ;  and  if  the  same  was  allowed, 
the  verdict  to  be  modified  accordingly.  The 
cause  came  before  the  court  on  a  case  made. 

Mr.  A.  R.  Dann,  for  plaintiffs. 

Mr.  L.  F.  Stevens,  for  defendants. 

By  the  Court,  Marcy,  J.  The  point  in  this 
case  deserving  most  attention  is  that  which  re- 
lates to  Barker's  claim  to  set  off  the  demand 
bought  by  him  of  Failing  against  the  Union 
Line  Stage  Co.  When  Failing  stated  to  War- 
ner, one  of  the  plaintiffs,  that  he  had  trans- 
ferred his  claim  against  the  Company  to  Bar- 
ker, Warner  observed  that  it  should  be  set  off 
against  the  note  given  by  Barker  last  due,  that 
is,  the  note,  as  appears  satisfactorily  by  the 
evidence,  on  which  this  suit  is  brought.  This 
set-off  is  resisted  on  the  ground  that  it  is  not 
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between  the  parties  to  the  record.  The  ques- 
tion is  fairly  presented,  whether  a  set-off  can 
be  allowed  between  parties  in  interest,  but 
who  are  not  parties  on  the  record. 
4O2*]  *The  decisions  under  the  English 
Statute  of  Set-off  have  been  extended  to  par- 
ties in  interest ;  but  our  statute  has  provisions 
not  found  in  the  English  Act,  and  it  has  re- 
ceived a  different  construction.  The  provision 
which  directs  a  balance  to  be  certified  in  favor 
of  the  defendant,  in  case  his  claim  shall  exceed 
that  of  the  plaintiff,  has  given  rise  to  a  differ- 
ence in  the  construction  of  the  two  statutes. 

Where  the  plaintiff  prosecutes  as  trustee, 
the  defendant,  under  our  statute,  cannot  set 
off  a  demand  against  the  cestui  que  truitt.  5 
Cow.,  231.  It  appears  from  the  case  of  Wolfe 
v.  Waskburne,  6  Cow.,  261,  that  a  demand,  to 
be  the  subject  of  a  set-off  at  law,  must  be  be- 
tween the  parties  to  the  suit ;  if  it  be  due  from 
the  plaintiff  and  another  to  one  of  two  defend- 
ants, it  cannot  be  set  off. 

It  cannot  be  pretended,  if  the  demand  here 
offered  as  a  set-off  had  exceeded  the  demand 
claimed  by  the  plaintiffs,  that  both  defendants 
would  have  been  entitled  to  the  balance.  Hal- 
sted,  one  of  the  defendants,  had  no  interest  in 
the  demand  offered  to  be  set  off;  nor  would  the 
plaintiffs  have  been  liable  alone  for  such  bal- 
ance: the  demand  offered  as  a  set-off  was  due 
from  the  Union  Line  Stage  Co. ,  and  not  from 
the  plaintiffs,  the  officers  of  that  Company. 

The  set-off  is  also  claimed  on  the  ground  of 
an  agreement  to  allow  it  on  the  demand  for 
which  this  suit  is  brought.  The  parol  proof 
of  what  was  contained  relative  to  this  subject 
in  the  minutes  of  the  Company  having  been, 
as  I  think,  properly  rejected,  the  only  evidence 
of  the  agreement  is  the  declaration  of  Warner 
to  Failing,  that  he  would  allow  it  to  Barker  on 
this  demand.  This  declaration  to  a  third  per- 
son, who  then  had  no  interest  in  the  matter  to 
which  it  related,  and  made  without  any  con- 
sideration, does  not,  I  apprehend,  preclude  the 
plaintiffs  from  interposing  any  legal  objection 
to  the  set- off  which  would  exist  but  for  such 
declaration.  I  am,  therefore,  of  opinion  that 
the  claim  against  the  Union  Line  Stage  Co. , 
purchase  by  Barker  of  Failing,  is  not  a  proper 
subject  of  set-off  against  the  note  for  the  re- 
covery of  which  this  action  was  brought. 

Judgment  for  plaintiff. 

Cited  in-H.  &  D.,  206;  28  N.  Y.,  371  (a). 
See— 4  E.  D.  S.,  469;  41  Cal..  69. 


403*]  *TAYLOR  v.  FULLER  AND  BALIS. 

Justice's  Execution  against  Goods  and  Person — 
Practice — Oath. 

A  justice's  execution  may  be  against  the  Roods 
and  person  of  the  party  against  whom  it  issues,  in 
the  same  process.in  cases  where  the  party  is  subject 
to  imprisonment. 

The  oath  necessary  to  enable  a  party  recovering1 
to  demand  an  execution  within  30  or  90  days,  as  the 
case  may  be.  must  be  made  forthwith,  while  the 
parties  are  still  before  the  justice;  so  that  the  party 
liable  to  execution  may  give  the  security  contem- 
plated by  the  Act. 

An  oath  is  not  necessary  to  justify  the  issuing  of 
an  execution,  where  the  party  liable  to  execution 
is  neither  a  freeholder  nor  has  a  family. 

Citations-6  Stat.,  268  c ;  2  J.  &  V.  Rev.,  159, 417 ;  1 
Kent  &  R.,  498;  1  H.  L.,  393. 
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THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Oneida  Circuit  in  Oct.,  1828, 
before  the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Jit. 

The  false  imprisonment  complained  of  was 
an  arrest  on  a  justice's  execution  issued  by 
Fuller,  a  justice  of  the  peace,  on  a  judgment 
confessed  before  him  by  the  defendant  in  favor 
of  Balis  for  $5.49  Apr".  23,  1828.  The  execu- 
tion was  issued  May  7,1828,  on  the  application 
of  Balis,  he  making  oath  before  the  justice  that 
he  would  be  in  danger  of  losing  his  demand 
unless  the  execution  issued  before  the  expira- 
tion of  30  days  after  the  rendition  of  the  judg- 
ment. The  defendant  had  not  a  family,  and 
was  not  a  freeholder.  The  execution,  after  re- 
citing the  judgment,  commanded  the  constable 
forthwith  to  levy  of  the  goods  and  chattels  of 
the  defendant  (except  such  goods  and  chattels 
as  are  by  law  exempted),  the  amount  of  the 
judgment,  with  interest  from  Apr.  23,  1828, 
and  to  bring  the  money  before  the  justice  at 
his  office  in  Whitestown  within  30  days,  to 
render  to  the  plaintiff  for  his  damages  and  costs; 
and  for  want  of  goods  and  chattels  whereon  to 
levy, commanded  the  constable  to  take  the  body 
of  the  defendant  and  convey  him  to  the  keeper 
of  the  common  jail  of  the  county  aforesaid, 
there  to  remain  until  discharged  according  to 
law.  The  plaintiff  was  arrested  May  13,  1828, 
and  taken  to  the  store  of  the  plaintiff  in  the  ex- 
ecution,where  he  paid  the  amount.  The  plaint- 
iff insisted  that  the  execution  having  been  is- 
sued before  the  expiration  of  30  days  after  the 
rendition  of  the  judgment,  had  been  issued  il- 
legally, inasmuch  as  it  was  not  called  for  at  the 
rendition  of  the  judgment.  The  judge  decided 
that  the  execution  might  issue  at  any  time  upon 
the  proper  oath  being  made.  Several  other 
questions  were  raised  at  the  trial  by  the  plaint- 
iff which  were  decided  against  him, but  are  not 
noted  here,  as  they  were  not  insisted  on  in  the 
argument  of  the  case.  The  plaintiff  excepted 
to  the  decisions  of  the  judge, *and  was  [*4O4 
nonsuited;  to  set  aside  which  nonsuit  a  motion 
was  now  made. 

Mr.  J.  A.  Spencer,  for  plaintiff,  insisted 
that  an  execution  from  a  justice's  court  cannot 
issue  against  the  person  of  a  defendant,  until 
an  execution  against  his  goods  and  chattels  has 
been  returned  nutta  bona;  and  that  to  entitle  a 
party  to  an  execution  previous  to  the  expiration 
of  the  time  which  must  elapse  ordinarily  be- 
fore it  can  issue,  the  oath  authorizing  a  pre- 
vious issuing  of  the  execution  must  be  made  at 
the  time  of  the  rendition  of  the  judgment. 

.'-//•.  H.  R.  Storrs,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  14th  sec- 
tion of  the  $50  Act,  Stat.,  Vol.  VI..  p.  28«  e, 
provides,  in  the  first  place,  that  where  judg- 
ment shall  be  rendered  against  either  party, 
execution  shall  thereupon  issue;  it  then  pre- 
scribes, 1.  The  form  of  the  execution;  and  2. 
The  time  of  issuing  it. 

1.  As  to  the  form,  it  shall  be  directed  to  a 
constable.commandinghim  to  levy  the  amount 
of  the  goods  and  chattels  of  the  person  against 
whom  it  has  issued,  and  to  bring  the  money  be- 
fore the  justice  to  render  to  the  party  in  whose 
favor  it  was  granted;  and  if  sufficient  goods 
and  chattels  shall  not  be  found,  such  execution 
may  be  renewed,  or  further  execution  mav  be 
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had,  or  an  action'  of  debt  may  be  brought,  and 
shall  further  command  the  constable  to  take 
the  body,  &c.  It  is  contended  that  no  execu- 
tion can  legally  issue,  in  the  first  instance, 
against  the  body.  This  part  of  the  section  is 
not  expressed  with  that  clearness  and  precision 
which  is  desirable;  but  the  construction  which 
has  universally  been  given  to  it  is,  that  the  ex- 
ecution shall  direct  the  officer  to  levy  on  prop- 
erty, and  if  none  can  be  found,  then  it  shall 
further  command  the  officer  to  take  the  body. 
If  the  Legislature  had  intended  that  the  exe- 
cution against  the  body  should  have  been  a 
distinct  process,  they  would  not  have  used  the 
words  "further  command;"  this  implies  a  pre- 
vious command.  What  is  that  previous  com- 
mand? Clearly,  the  command  to  take  the  prop- 
erty. The  obscurity  arises  from  the  provision 
4O5*]  for  *further  execution,  or  renewal  or 
the  action  of  debt,  being  introduced  in  this 
section  between  the  first  and  second  parts  of  the 
contents  of  the  execution. 

That  this  is  a  correct  conclusion, will  be  man- 
ifest from  a  brief  review  of  the  laws  regulating 
proceedings  before  justices.  By  the  10th  sec- 
tion of  the  £10  Act  of  1787,  2  Jones  &  V.  Rev., 
159,  the  execution  commands  the  constable  to 
levy  on  the  goods  and  chattels,  &c.,  "and  for 
want  of  sufficient  goods  and  chattels  whereon 
to  levy,  to  take  the  body  of  the  person  against 
whom  such  execution  shall  be  granted,"  &c. 
Two  years  afterwards  the  law  was  altered, and 
it  was  enacted  (2  J.  &  V.,  417),  that  no  person 
having  a  family,  not  being  a  freeholder.should 
be  imprisoned  by  virtue  of  a  justice's  execu- 
tion, and  in  such  case,  the  execution  should  be 
directed  against  the  goods  and  chattels  alone; 
and  if  no  goods  or  chattels  should  be  found, or 
not  sufficient, pro  vision  was  made  fora  renewal 
of  the  execution,  or  further  execution,  or  an 
action  of  debt;  but  no  execution  against  the 
body  of  such  defendant  was  given. 

In  the  revision  by  Kent  &  R.,  Vol.  I.,  498, 
the  revisors  have  incorporated  the  Act  of  1789, 
last  referred  to,  into  the  14th  seqtion,  and  im- 
mediately after  directing  that  the  execution 
shall  be  against  the  goods  and  chattels,  the 
remedy  by  renewal,  or  further  execution,  or 
by  action  of  debt  is  given,  and  then  the  further 
direction  follows,  that  if  the  party  be  a  free- 
holder, or  have  no  family,  or  the  judgment  be 
for  a  violation  of  the  Act  Regulating  Inns  and 
Taverns,  "then  every  execution  to  be  issued  as 
aforesaid  may  further  command,  that  if  suffi- 
cient goods  and  chattels  cannot  be  found  to 
satisfy  the  debt  or  damages  and  costs  as  afore- 
said, that  the  officer  take  the  body  of  the  per- 
son against  whom  such  execution  shall  be 
'granted,"  &c.  It  is  not  necessary  to  pursue  the 
annual  amendments  or  rather  alterations  which 
were  made  to  this  statute.  In  the  next  revision 
by  Van  Ness  &  Woodworth,  in  1813,  1  R.  L., 
393,  we  find  nearly  the  same  phraseology  as  in 
the  Act  of  1824,  under  which  the  execution  in 
question  was  issued.  It  will  be  seen  that  the 
Legislature  always  contemplated  an  execution 
against  the  goods  and  person  in  the  same  proc- 
ess where  the  party  was  liable  to  imprisonment; 
4O6*]  *thatwhen  imprisonment  was  abolished 
in  certain  cases,  the  remedy  by  renewal,  fur- 
ther execution  and  action  of  debt,  were  in- 
tended as  a  substitute;  when  imprisonment 
was  restored,  the  other  remedies  were  retained, 
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but  without  proper  attention  to  perspicuity  in 
the  arrangement  of  the  different  members  of 
the  section.  It  may  be  further  observed,  that 
the  constable  is  directed,  for  want  of  goods 
and  chattels,  &c.,  "according  to  the  tenor  of 
the  said  execution,"  to  take  the  body,  &c.  It 
is  clear,  therefore,  that  the  execution  in  this 
case  was  conformable  to  the  statute. 

2.  The  second  point  taken  by  the  plaintiff's 
counsel  may  be  conceeded  to  be  correct,  that 
wherever  an  oath  is  necessary  to  enable  the 
the  party  recovering  to  demand  an  execution 
within  80  or  90  days,  as  the  case  may  be,  such 
oath  should  be  made  forthwith  upon  the  ren- 
dering of  such  judgment;  that  is,  while  the 
parties  are  still  before  the  justice,  that  the  party 
liable  to  execution  may  give  the  security  men- 
tioned in  the  Act.  But  that  does  not  affect 
this  case;  the  plaintiff  here  was  neither  a  free- 
holder, nor  had  he  a  family;  no  oath  was  nec- 
essary, therefore,  at  any  time  to  justify  the  is- 
suing an  execution.  The  other  points  raised 
upon  the  bill  of  exceptions  being  abandoned 
upon  the  argument,  require  no  discussion. 

Motion  to  set  aside  nonsuit  denied. 


TOMPKINS  «.  HAILE. 

Trover — Possession —  Transfer —  Conversion. 

The  naked  possession  of  property  for  a  short 
time,  and  the  exercise  of  acts  of  ownership  over  it, 
will  not  authorize  a  jury  to  find  a  transfer  of  prop- 
erty where  there  is  no  proof  of  acquiescence  or 
recognition  by  the  former  owner  of  such  possession. 

Where  an  actual  conversion  is  shown,  a  demand 
and  refusal  is  not  necessary  in  the  action  of  trover. 

Citation— 6  Johns.,  44. 

THIS  was  an  action  of  trover,  tried  at  the 
St.  Lawrence  Circuit  in  Feb.,  1829,  before 
the  Hon.  Esek  Cowen,  one  of  the  '  Circuit  Js. 

The  action  was  brought  for  the  recovery  of 
damages  for  the  taking  of  a  horse,  wagon  and 
harness.  The  plaintiff  proved  that  he  was  the 
owner  of  the  property,  and  continued  in  the 
possession  of  it,  in  the  County  of  Onondaga, 
*until  the  spring  of  1827.  June  28,  [*4O7 
1827,  the  property  was  levied  on  in  the  Coun- 
ty of  St.  Lawrence,  by  virtue  of  a  justice's 
execution,  issued  on  a  judgment  in  favor  of 
the  now  defendant  against  one  Perry  Stevens, 
in  whose  possession  it  was  at  the  time.  The 
levy  was  made  by  the  direction  of  the  defend- 
ant, and  he  became  the  purchaser  at  the  sale 
under  the  execution  and  took  away  the  prop- 
ertv. 

The  defendant  offered  to  prove  that  Stevens 
had  been  in  possession  of  the  property  ever 
since  he  had  been  in  the  vicinity  where  it  was 
sold  ;  that  he  had  used  it.  and  exercised  vari- 
ous acts  of  ownership  over  it,  such  as  lending 
it,  and  offering  to  exchange  and  sell  it,  as  evi- 
dence of  a  transfer  of  the  property  to  Stevens, 
but  no  further  evidence  was  offered.  This 
testimony  was  objected  to  and  rejected  by  the 
judge.  The  defendant  excepted.  The  jury 
found  for  the  plaintiff  with  $60  damages,  and 
a  motion  was  now  made  for  a  new  trial. 

Mr.  L.  Hoyt,  for  defendant.  The  defend- 
ant having  obtained  the  possession  of  the  prop- 
erty lawfully,  by  purchase  under  a  judicial 
sale,  no  action  would  lie  against  him  until 
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after  a  demand  and  refusal.  6  Johns.,  44  ;  2 
Cow.,  546.  Posession  is  prima  facie  evidence 
of  property.  To  entitle  the  plaintiff  to  recover, 
he  should  have  shown  that  Stevens'  possession 
did  not  conflict  with  his  right. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  The 
property  was  shown  to  be  in  the  plaintiff,  and 
there  was  no  evidence  that  he  had  parted  with 
it.  There  being  an  actual  conversion,  a  de- 
mand was  not  necessary.  This  case  is  dis- 
tinguishable from  that  in  6  Johns.  There  the 
defendant  was  a  naked  purchaser  at  vendue  ; 
here  the  defendant  directed  the  levy. 

By  the  Court,  Marcy,  J.  The  defendant 
attempted  to  show  that  Stevens  was,  in  fact, 
the  owner  of  the  property,  by  proving  that  he 
had  possession  of  it  when  it  was  levied  on, 
liad  loaned  it,  and  offered  to  sell  or  exchange 
it.  This  evidence  would  not,  I  think,  have 
warranted  the  jury  to  find  that  there  had  been 
a  change  of  property.  How  long  Stevens  had 
4O8*J  *been  in  possession  does  not  appear  ; 
but  it  could  not  have  been  long.  No  acquies- 
cence of  the  plaintiff  in  the  possession  of  Ste- 
vens, nor  any  recognition  of  his  right  to  pos- 
sess it,  was  shown.  We  cannot,  therefore,  say 
that  the  judge  erred  in  regarding  these  facts  as 
amounting  to  no  proof  of  property  in  Stevens. 

There  is  scarcely  a  pretense  to  question  the 
conversion.  The  constable  acted  under  the  ex- 
pressjdirection  of  the  defendant  in  seizing  and 
selling  the  property,  and  his  acts  are  in  law  the 
acts  of  the  defendant.  In  this  respect  there  is 
an  essential  difference  between  this  case  and 
that  of  Storm  v.  Livingston,  6  Johns. ,  44.  The 
sale  here  was  an  actual  conversion  by  the  de- 
fendant. 

Motion  for  new  trial  denied. 

Cited  ln-5  Den.,  250;  9  Barb.,  190;  26  Barb.,  168; 
5  How.  Pr.,  233. 


BANK  OF  UTICA  «.  PHILLIPS. 

Notice  to  CJiarge  Indorser — Sufficient  if  Sent  to 
Old  Residence,  his  Removal  not  Being  Known 
—  Usury. 

Notice  to  an  indorser  of  the  non-payment  of  a 
note  sent  to  the  place  where  he  resided  at  the  time 
of  the  discount  of  the  note  is  sufficient  to  charge 
him,  although  intermediate  that  time  and  the  ma- 
turity of  the  note  he  has  changed  his  place  of  abode- 
Inquiry  as  to  the  residence  of  an  indorser  is  not 
necessary,  where  the  holder  has  reason  to  believe 
that  he  knows  his  place  of  abode. 

Interest  taken  in  advance  by  a  banking  institution 
•on  discounting  a  note  is  not  usury. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Apr.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 
The  defendant  was  the  second  indorser  of  a 
promissory  note  for  $300,  bearing  date  Nov. 
28,  1826,  payable  90  days  after  date,  at  the 
Bank  of  Utica,  where  the  note  was  discounted 
Dec.  2,  1826  ;  the  interest  being  taken  in  ad- 
vance.   When  due,  the  note  was  protested  for 


NOTE. — Negotiable  paper — Notice  of  non-payment 
to  indorser— Where  to  be  sent.  See,  generally,  Bry- 
den  v.  Bryden,  11  Johns.,  187,  note,  and  other  notes 
ttiere  cited;  Stafford  v.  Yates,  18  Johns.,  327,  note; 
Smedes  v.  Bank  of  I" lira,  20  Johns.,  372,  note,  and 
•other  notes  there  cited. 

As  to  the  plate  to  which  notice  should  be  sent,  see 
Bank  of  Geneva  v.  Howlett,  4  Wend.,  328,  note. 
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non-payment,  and  notice  sent  per  mail,  di- 
rected to  the  defendant  at  the  Village  of  Ged- 
des,  in  the  County  of  Onondaga,  where  the 
note  purported  to  nave  been  given,  and  where 
the  defendant  resided  when  it  was  discounted. 
In  the  month  of  Dec.,  1826,  after  the  note  was 
discounted,  the  defendant  had  removed  to  the 
Village  of  Fulton,  in  the  County  of  Oswego, 
where  he  has  since  continued  to  reside.  At 
the  time  the  note  was  discounted,  it  was  known 
to  the  officers  of  the  Bank  that  the  defendant 
resided  at  Geddes,  and  a  memorandum  of  his 
then  place  of  residence  was  made  on  the  note, 
*in  conformity  to  the  uniform  practice  [*4O9 
of  the  bank  in  such  cases.  When  the  note  fell 
due,  no  inquiry  was  made  as  to  the  defendant's 
residence,  the  officers  of  the  Bank  having  no 
knowledge  of  his  removal. 

On  this  state  of  facts,  the  counsel  for  the 
defendant  insisted  that  the  defendant  was  en- 
titled to  a  verdict,  because  the  taking  of  inter- 
est in  advance  was  usurious  and  rendered  the 
note  void  ;  and  if  the  note  was  not  void,  that 
the  notice  of  protest  was  insufficient  to  charge 
him  as  indorser,  not  being  directed  to  his  place 
of  residence ;  and  requested  the  judge  so  to 
charge  the  jury.  The  judge  ruled  that  the 
note  was  not  usurious,  and  that  the  notice  was 
sufficient.  The  defendant  excepted.  The  jury 
found  for  the  plaintiffs,  and  the  defendant  now 
moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant,  said 
that  in  the  case  of  Manhattan  Co.  v.  Osgood,  15 
Johns.,  162,  the  taking  of  interest  in  advance 
by  a,  banking  institution,  on  the  discounting 
of  a  note,  was  held  not  to  be  usurious  ;  but  as 
he  understood  the  decision  made  by  the  Court 
of  Errors  in  the  case  of  Bank  of  Utica  v.  Tfo^ar. 
8  Cow.,  398,  the  law  had  been  otherwise  set- 
tled by  that  court;  and  if  so,  the  plaintiffs 
were  not  entitled  to  recover  in  this  cause. 

By  the  Court.  We  do  not  understand  such 
to  have  been  the  decision  of  that  court.  There 
is  nothing  in  the  report  of  the  case  showing 
the  opinion  of  the  court  upon  this  point.  We 
held,  when  the  case  was  before  us,  in  con- 
formity to  the  decision  in  the  case  of  Manhat- 
tan Co.  v.  Osgood,  that  the  taking  interest  in 
advance,  by  a  banking  institution,  or  discount- 
ing a  note,  is  not  usury,  and  the  judgment 
given  by  this  court  is  affirmed.  What  may 
have  been  said  by  one  or  two  members  of  the 
Court  of  Errors  in  delivering  their  opinions  is 
not  necessarily  the  judgment  of  that  court. 
When  a  point  solemnly  and  deliberately  ad- 
judged by  this  court  is  said  to  be  overruled,  it 
must  be  clearly  and  unequivocally  shown,  or 
we  will  consider  it  our  duty  to  adhere  to  what 
we  conceive  to  be  the  settled  law  of  the  land. 
In  this  view  of  the  question,  we  cannot  hear 
an  argument  upon  this  point. 

*Mr.  Spencer.  I  have  done  my  [*41O 
duty  in  presenting  the  question.  On  the  other 
point,  however,  we  hope  to  succeed  in  obtain- 
ing a  new  trial.  Notice  of  non-payment  to 
charge  an  indorser  must  be  personal,  or  sent 
to  the  place  of  his  residence.  The  holders 
were  bound  to  make  inquiry  when  the  note 
fell  due,  not  when  it  was  discounted.  13  Johns. , 
432  ;  1  Id. ,  294.  No  inquiry  was  made.  Had 
it  been  made,  moat  probably  the  necessary  in- 
formation would  have  been  obtained. 
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Mr.  G.  C.  Bronson,  Atty-Gen.,  for  the 
plaintiffs.  All  that  ordinary  diligence  and  pru- 
dence could  require  to  bring  notice  home  to  the 
indorser  was  done  in  this  case.  The  note  being 
dated  at  Geddes,  in  the  absence  of  other  proof, 
the  presumption  is,  that  Geddes  was  the  resi- 
dence of  the  indorser.  It  was  in  fact  his  resi- 
dence when  the  note  was  discounted,  and  so 
known  to  the  officers  of  the  Bank.  There  is 
no  pretense  that  they  knew  of  his  change  of 
residence.  Why  then  should  they  institute  an 
inquiry  as  to  the  place  of  his  abode  ?  Tit  is 
owing  to  the  act  of  the  defendant  himseli-that 
the  notice  was  not  directed  to  his  place  of  res- 
idence, and  the  holders  ought  not,  therefore, 
to  be  injured.  He  commented  upon  the  cases 
cited  on  the  other  side,  and  urged  that  in  each 
of  them  much  stress  was  laid  upon  the  place 
named  in  the  body  of  the  instrument  as  a  guide 
for  the  direction  of  the  notice.  He  also  par- 
ticularly invited  the  attention  of  the  court  to 
the  case  of  Stewart  v  Eden,  2  Cai.,  121. 

By  the  Court,  Marcy,  J.  Was  the  notice, 
under  the  circumstances  of  this  case,  sufficient 
to  charge  the  defendant  ?  It  appears  to  me  that 
the  question  of  dilligence  cannot  arise  except 
in  cases  where  the  party  knows  or  ought  to 
know  that  there  is  occasion  for  its  exercise. 
Ought  the  holders  of  this  note  when  it  fell  due 
to  have  known  that  intermediate  its  discount 
and  maturity  the  indorser  had  changed  his  res- 
idence ?  They  had  no  reason  to  expect  such 
an  event,  and  of  course  no  consideration  of 
diligence  could  have  prompted  them  to  insti- 
tute any  inquiry  in  relation  to  it.  Where  the 
place  of  an  indorser's  residence  is  established 
at  the  time  when  a  note  having  the  usual  time 
41 1*1  of  bankable  paper  to  run  *is  discount- 
\  ed,  and  is  at  such  a_distarice  from  the  place  of 
|  payment  as  to'T'epel  the  presumption  that  a  re- 
Imoval  (in  case  it  happens  before  the  note  falls 
\due)  would  come  to  the  knowledge  of  the  hold- 
ers, and  no  actual  knowledge  is  brought  home 
to  them,  a  notice  of  demand  and  non-payment 
directed  to  such  place  of  residence  is  sufficient, 
although  the  indorsee  has  in  fact,  in  the  mean- 
time, become  a  resident  of  another  place. 

Such  I  take  this  case  to  be,  and  am  therefore 
of  opinion  that  the  notice  given  to  the  defend- 
ant was  sufficient  to  charge  him  as  indorser. 
Judgment  for  plaintiffs. 

Cited  in— 4  Wend.,  332 ;  12  N.  Y.,  230 ;  51  N.  Y.,  147; 
7  Kan.,  409 ;  18  Am.  Rep.,  226  (63  Me.,  340). 


WADSWORTH  v.  HAVENS. 

Actual  Fraud  in  Conveyance  —  WJu>  May  Show. 

Actual  fraud  in  the  conveyance  of  property  may 
be  shown  by  a  creditor,  although  his  debt  accrued 
subsequent  to  the  conveyance  sought  to  be  avoided. 

So  a  purchaser  for  valuable  consideration  has  a 
right  to  avoid  a  precedent  fraudulent  conveyance. 

Citations—  3  Johns.  Ch.,  481;  2  Atk.,  600;  3  Co.,  83. 


was  an  action  of  replevin,  tried  at  the 
J-  Madison  Circuit  in  Apr.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js 
The  plaintiff  proved  that  May  16,  1827,  he 
purchased  of  one  Jeremiah  Tifft  a  yoke  of 
oxen,  for  which  he  paid  $60,  which  were  driven 
away  June  11,  1827,  by  the  defendant.  The 
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defendant  proved  a  judgment  in  his  favor 
against  Jeremiah  Tifft,  entered  on  a  bond  and 
warrant  of  the  date  May  26, 1827,  an  execution 
issued  thereon  May  29,  and  a  sale  by  virtue  of 
the  execution  June  11,  when  he  became  the 
purchaser  of  the  oxen  in  question,  and  took 
them  into  possession.  The  defendant  then  of- 
fered to  prove  that  the  sale  of  the  oxen  by 
Tifft  to  the  plaintiff  was  fraudulent.  The  plaint- 
iff objected  to  that  proof,  unless  the  defendant 
first  showed  that  he  was  a  creditor  of  Tifft  at 
the  time  of  the  sale  of  the  oxen  to  him  the 
plaintiff.  This  objection  was  sustained  by  the 
judge.  Various  other  questions  arose  on  the 
trial,  which,  not  being  considered  by  the  court, 
are  not  here  stated.  The  jury,  under  the  direc- 
tion of  the  judge,  found  a  verdict  for  the  plaint- 
iff, with  six  cents  damages.  The  cause  came 
up  on  a  bill  of  exceptions  presented  by  the  de- 
fendant, who  moved  for  a  new  trial. 

*Mr.  C.  P.  Kirkland,for  defend-  [*412 
ant. 

Mr.  P.  Gridley,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  In  the  case  of 
Reade  v.  Livingston,  3  Johns.  Cas.,  481,  the 
late  Chancellor  Kent  held  that  a  voluntary  set- 
tlement was  void  as  to  antecedent  creditors 
(being  constructively  fraudulent  as  to  them), 
but  as  to  subsequent  creditors,  such  settlement 
could  be  avoided  only  by  showing  actual  fraud ; 
and  for  this  he  relied  on  a  decision  of  Ld.  Hard- 
wicke,  in  Taylor  v.  Jones,  2  Atk.,  600. 

The  defendant  here  was  not  only  a  subse- 
quent creditor,  but  a  purchaser  for  valuable 
consideration  and,  therefore,  according  to  the 
third  resolution  in  Twyne's  case,  3  Co.,  83,  had 
a  right  to  avoid  a  precedent  fraudulent  convey- 
ance. 

This  point  alone  is  sufficient  to  authorize  a 
new  trial,  and  the  other  questions  raised  need 
not  be  discussed. 

New  trial  granted. 

Cited  in— 12  Barb.,  656:  19  Abb.  Pr.,  187;  1  Bos.,  669: 
3  Rob.,  349. 


BURR  «.  VEEDER. 

Recovery  in  Assumpsit  of  Money  Paid  in  Mutual 
Ignorance  of  Facts  —  Money  Paid  by  Holder  of 
Mortgage  to  Redeem  from  Tax  Sale,  is  a  Charge 
Upon  the  Land. 

Money  erroneously  paid  by  one  party  to  another 
in  mutual  ignorance  of  facts  which,  if  known.would 
have  prevented  the  payment,may  be  recovered  back 
in  an  action  of  assumpslt. 

So,  money  paid  by  the  holder  of  a  mortgage  to  re- 
deem the  mortgaged  premises  from  a  sale  for  taxes, 
is  a  charge  upon  the  land,  and  may  be  demanded 
upon  foreclosure  of  the  mortgage. 

Citation—  1  Hopk.,  283. 


was  an  action  of  assumpsit,  tried  at  the 
-  Schenectady  Circuit  in  Jan.,  1828,  before 
the  Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Js. 

May  25,  1820,  the  defendant,  for  the  consid- 
eration of  $1,231.50,  being  the  assignee  of  a 
bond  and  mortgage  executed  by  one  Lampman 
to  one  Van  Arnum,  assigned  the  same  to  the 
plaintiff.  The  bond  and  mortgage  bore  date 
Mar.,  1,  1810,  and  were  given  to  secure  the 
payment  of  $2,000.  At  the  time  of  the  transfer 
to  the  plaintiff,  a  calculation  was  made,  and 
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the  sum  of  $1,231.50  was  ascertained  as  the 
amount  due  on  the  bond  and  mortgage,  which 
was  paid  by  the  plaintiff  to  the  defendant;  the 
parties  intending  to  ascertain,  and  believing 
they  had  ascertained,  the  true  amount  due. 
Subsequently  it  was  discovered  that  the  sum 
of  $37  had  been  paid  to  Van  Arnum  Aug.  16, 
1810,  on  account  of  the  bond  and  mortgage, 
which,  on  a  foreclosure  of  the  mortgage  by  the 
plaintiff,  was  deducted  from  the  amount  due 
413*]  *on  the  same  ;  and  he  now  claimed  to 
recover  that  sum  of  the  defendant.  The  de- 
fendant was  ignorant  of  this  payment  having 
been  made  when  the  bond  and  mortgage  were 
assigned  to  him,  and  continued  so  at  the  time 
of  the  assignment  to  the  plaintiff,  who  also 
then  was  ignorant  of  the  fact.  Van  Arnum  is 
Insolvent, 

Whilst  the  defendant  held  the  assignment 
he  paid  to  the  state  officers  $62.72  to  redeem  a 
portion  of  the  mortgaged  premises  which  had 
been  sold  for  taxes.  This  payment  was  made 
June  17,  1817.  On  the  day  subsequent  to  the 
assignment,  the  plaintiff  entered  into  an  agree- 
ment in  writing  with  the  defendant,  to  pay  the 
amount  of  the  taxes  so  paid  by  the  defendant, if 
they,  or  any  part  of  them,  could  be  collected 
under  the  mortgage  assigned  to  him.  The  mort- 
gage was  foreclosed  in  chancery  by  the  plaint- 
iff, and  he  became  a  purchaser  of  part  of  one 
of  three  lots  included  in  the  mortgage, at  a  fair 
price  and  value,  as  stated  in  the  case.  Whether 
the  mortgaged  premises  on  the  sale  produced 
the  whole  amount  of  the  mortgage  moneys,  or 
more,  or  less,  does  not  appear.  A  verdict  was 
taken  for  the  plaintiff  for  the  $37,  with  inter- 
est, subject  to  the  opinion  of  this  court,  on  a 
case  made. 

Mr.  M.  T.  Reynolds,  for  plaintiff.  The 
plaintiff  is  entitled  to  recover  back  the  excess 
paid  beyond  the  real  amount  due  on  the  bond 
and  mortgage,  it  being  paid  under  a  mutual 
misapprehension  of  facts.  1  T.  R.,  285  ;  18 
Johns.,  485  ;  19  Id.,  73  ;  2  Day,  437  ;  3  Maule 
&S.,  344;  1  Wend.,  355. 

Mr.  A.  C.  Paige,  for  defendant.  Whether 
or  not  the  plaintiff  is  entitled  to  recover  the  ex- 
cess paid  by  him,  the  defendant  has  a  right  to 
claim  as  a  set  off  the  money  paid  by  him  to  re- 
deem the  land.  Such  payment  was  a  charge 
upon  the  land,  and  could  be  demanded  by  the 
holder  of  the  mortgage.  The  presumption  is, 
it  has  been  collected.  The  plaintiff  having  en- 
gaged to  pay  if  it  could  be  collected  under  the 
mortgage,  the  defendant  has  a  right  to  ask  that 
it  be  now  allowed  to  him  under  his  notice  of 
set-off.  This  demand  was  not  objected  to  on 
the  trial. 

414*]  *Mr.  Reynolds,  in  reply.  A  demand 
arising  under  a  special  agreement,  like  that 
set  up  by  the  defendant,  cannot  be  given  in 
evidence  under  a  general  notice  of  set-off, 
which  only  was  given  in  this  cause  ;  and  this 
being  a  case  subject  to  the  opinion  of  the  court, 
the  objection  may  now  be  taken. 

By  the  Court,  Marcy,  J.  It  was  clearly  the 
intention  of  the  parties  that  the  mortgage  should 
be  transferred  for  the  balance  actually  due  at 
the  time  of  the  transfer  ;  previous  to  which 
time  there  had  been  a  payment  of  $37  not 
taken  into  the  account  in  ascertaining  the  bal- 
ance, nor  known  to  either  party.  The  amount 
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of  this  payment,  with  the  interest,  ought  to  be 
allowed  to  the  plaintiff. 

But  the  defendant  claims  an  offset  of  taxes 
charged  upon  the  mortgaged  premises,  and 
paid  by  him  to  redeem  them  ;  and  the  plaintiff 
agreed  to  pay  these  taxes  if  they,  or  any  part 
of  them,  could  be  collected  under  the  mort- 
gage. It  is  clear  that  the  amount  paid  for 
these  taxes  is  as  much  a  charge  on  the  prem- 
ises as  the  money  specified  in  the  mortgage,  1 
Hopk  Ch.,  283;  and  it  is  not  shown  that  the 
plaintiff  did  not  or  could  not  collect  them.  He 
should  have  caused  this  disbursement  to  be  in- 
cluded in  the  master's  report  of  the  sum  due 
on  the  mortgage.  By  law  he  had  a  right  to 
collect  it,  and  if  by  the  facts  he  was  prevented 
from  doing  so,  he  should  have  shown  it.  I 
am,  therefore,  of  opinion  that  the  defendant 
ought  to  have  judgment  for  the  balance  paid 
for  the  taxes,  and  interest  thereon,  after  de- 
ducting the  $37  and  the  interest  of  it. 

There  was  something  said  on  the  argument 
of  the  insufficiency  of  the  notice  to  admit  of 
the  set-off  claimed  by  the  defendant.  I  have 
not  taken  that  objection  into  consideration,  be- 
cause the  notice  was  not  included  in,  nor  did 
it  accompany  the  case. 

Judgment  for  the  defendant  for  the  balance. 

Cited  In— 19  N.  Y.,  503 ;  25  N.  Y.,  327 ;  40  N.  Y..  395  • 
90  N.  Y.,  263 :  5  Lans.,  396 ;  11  Hun.  210 ;  15  Mich.,  236; 
52  Ind.,  334  ;  43  Am.  Rep.,  165  (90  N.  Y.,  257), 


*WILLI AMS  ET  AL.          [*4 1 5 

v. 
C.  &  H.  WALBRIDGE. 

Note  of  Firm,  made  by  One  Partner  without  Au 
thority,  and  given  for  his  Individual  Debt — 
Indorsers  not  Sound — Burden  of  Proof- 
Pleading —  Witnesses — Competency  of. 

Indorsers  of  a  note  made  in  the  name  of  a  firm  by 
a  member  thereof  without  the  assent  of  his  copart- 
ner, and  passed  by  him  for  his  individual  debt,  are 
not  liable  for  its  payment. 

The  burden  of  proof  lies  with  the  holder  to  show 
that  the  several  members  of  a  firm  assented  to  a 
note,  in  the  name  of  a  firm,  where  such  note  is 
taken  for  the  private  debt  of  one  of  the  partners. 

The  defense  that  the  note  of  a  flrin  has  been  given 
by  one  partner  for  bis  individual  debt,  without  the 
assent  of  his  copartner,  is  admissible  under  the 
general  issue. 

The  maker  of  suoh  note  is  a  competent  witness  to 
prove  the  defense. 

Citations— 13  East.,  175:  1  T.  R..  296 ;  8  Johns.  Ch.. 
185;  7  T.  R.,  591 :  5  Cow.,  23,  158,  709 ;  16  Johns..  38 ; 
19  Johns.,  158 ;  2  Cai.,  246. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Onondaga  Circuit  in  Sep.,  1827,  before 
the  Hon.  Enos  T.  Throop,  then  one  of  the  Ci'r- 
euit  Js. 

The  defendants  were  sued  as  the  indorsers 
of  a  promissory  note  for  $450,  drawn  by  the 
firm  of  John  Rogers  &  Co. ,  payable  to  the  de- 
fendants. The  firm  of  John  Rogers  &  Co.  con- 
sisted of  two  persons,  viz. :  John  Rogers  and 
Thomas  J.  Field.  Rogers  was  indebted  indi- 
vidually to  the  plaintiffs  in  the  sum  of  $450.  he 
drew  the  note  in  question,  signed  the  name  of 
his  firm  to  it,  procured  the  indorsement  of  the 
defendants  and  delivered  the  note  to  the  plaint- 
iffs. The  indorsement  of  the  defendants  was 
procured  under  an  arrangement  subsisting  be- 
tween them  and  the  firm  of  John  Rogers  & 
Co.,  to  indorse  for  each  other.  Field,  the 
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partner  of  Rogers,  was  not  present  when  the 
note  was  made,  and  never  consented  to  it ;  it 
did  not  appear  that  the  plaintiffs  knew  that 
the  note  was  made  without  his  consent.  On 
this  state  of  facts  the  plaintiffs  were  nonsuited, 
who  excepted  to  the  decision  of  the  judge.  In 
the  progress  of  the  trial  the  judge  decided  that 
the  defense  set  up  was  admissible  under  the 
.general  issue,  and  that  Rogers  was  a  compe- 
tent witness  to  prove  the  defense,  he  having 
been  released  by  the  defendants  ;  to  which  de- 
cisions, exceptions  were  also  taken.  A  motion 
was  now  made  to  set  aside  the  nonsuit. 

Mews.  J.  Watson  and  J.  A.  Spencer, 
for  plaintiffs.  Rogers  was  an  incompetent 
witness.  The  defendants  cannot  avail  them- 
selves of  a  defect  in  the  making  of  the  note ; 
•even  had  the  signatures  of  the  makers  been  a 
forgery,  the  defendants  as  indorsers  would  not 
be  protected.  In  an  action  against  an  indorser, 
it  is  not  necessary  to  prove  even  the  making  of 
the  note.  Although  a  partner  of  a  firm  may 
object  that  the  name  of  the  firm  has  been  used 
without  his  knowledge  or  consent,  in  the  mak- 
ing of  a  note  for  the  individual  debt  of  his  co- 
41G*]partner,  *the  indorser  cannot  avail  him- 
self of  such  defense  ;  but  if  he  can,  he  must 
plead  or  give  notice  of  it,  so  as  to  apprise  the 
holder.  5  Cow.,  709. 

Mr.  J.  Wilkinson,  for  defendants.  Any 
matter  which  shows  that  the  plaintiff  never 
had  a  cause  of  action  may  be  given  in  evidence 
under  the  general  issue,  and  the  defendants, 
standing  in  the  character  of  sureties,  may  avail 
themselves  of  the  same  defense  that  Field,  the 
partner  of  Rogers,  without  whose  consent  the 
note  was  made,  might  have  set  up.  1  Chit. 
PI.,  472 ;  13  Johns.,  56  ;  15  Id.,  230  ;  1  East, 
48;  7  Id.,  210;  13  Id.,  175;  2  Cai.,  246;  2 
Johns.,  300  ;  4  Id.,  251  ;  Id  262  ;  19  Id.,  154  ; 
1  Wend.,  119.  The  case  cited  from  5  Cow., 
709,  is  a  dictum  of  Senator  Golden,  it  is  an 
obiter  opinion,  there  was  no  point  in  the  case 
calling  for  the  opinion.  The  burden  of  proof 
that  the  note  was  made  with  the  consent  of,  or 
ratified  by  the  partner  who  did  not  make  the 
note,  is  cast  upon  the  holder.  19  Johns.,  158. 
Rogers  was  a  competent  witness.  5  Cow.,  23; 
Id.,  153;  8  Id.,  108. 

By  the  Court,  Marcy,  J.  The  objection  to 
Rogers  as  a  witness  cannot  be  sustained  on  the 
ground  of  interest.  Even  without  the  discharge 
he  would  not,  for  that  cause,  have  been  an  in- 
competent witness.  This  point  was  decided 
in  the  case  of  Ridley  v.  Taylor,  13  East,  175. 
But  there  is  another  objection  raised  against 
him,  independent  of  his  interest  in  the  event 
of  the  suit.  The  rule  of  the  civil  law,  that 
nemo  allegans  suam  turpitudinem  est  audiendus, 
is  supposed  by  the  plaintiffs  to  apply  to  a  per- 
son impeaching  the  validity  of  negotiable  paper 
to  which  he  has  given  currency  by  being  a 
party  to  it.  So,  undoubtedly,  was  the  decision 
in  the  case  of  Walton  v.  Shelly,  1  T.  R.,  296, 
which  was  adopted  by  this  court  in  Winton  v. 
Saidler,  3  Johns.  Cas.,  185,  and  in  other  cases 
subsequently  decided  ;  but  this  rule  has  been 
departed  from  in  England,  7  T.  R.,  591,  and 
also  in  this  State.  5  Cow.,  28  ;  Id.,  153.  The 
true  rule  is  that  adopted  in  the  latter  case,  viz. : 
"  That  every  person  not  interested  in  the  event 
of  the  suit,  nor  incapacitated  by  his  religious 
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tenets,  or  by  the  conviction  of  an  infamous 
crime,  is  a  competent  witness.  *A11  [*4 1  7 
other  circumstances  affect  his  credit  only." 
But  there  was  sufficient  evidence  without  the 
testimony  of  Rogers  to  warrant  the  decision 
of  the  judge  ;  the  nonsuit  would  not,  there- 
fore, be  set  aside,  even  if  he  had  been  improp- 
erly admitted.  It  appears  from  the  case,  in- 
dependent of  the  testimony  of  Rogers,  that  the 
note  was  given  for  his  individual  debt. 

The  Court  of  K.  B.  decided  in  the  case  of 
Ridley  v.  Taylor,  above  referred  to,  that  if  a 
partner  gave  the  note  of  his  firm  for  his  indi- 
vidual debt,  it  should  be  presumed  to  be  done 
with  the  assent  of  the  firm  until  the  contrary 
appeared.  This  court  has  given  its  express  and 
repeated  sanction  to  a  different  doctrine.  If  a 
creditor  takes  the  note  of  a  company  for  the 
private  debt  of  one  of  the  partners,  it  is  for 
him  to  prove  that  the  Company  assented  to  the 
giving  of  the  note.  16  Johns.,  38  ;  19  Id.,  158. 
Although  the  English  rule  as  applied  to  this 
case  would  seem  to  be  the  most  reasonable,  yet 
as  a  general  rule,  tested  by  its  effect  upon  an  en- 
tire class  of  cases,  that  which  has  been  adopted 
by  this  court  is  probably  most  salutary  in  its 
operation  ;  at  all  events,  we  are  bound  to  apply 
it  to  this  case. 

A  question  was  made  on  the  argument, 
whether  the  indorsers  in  this  case  could  avail 
themselves  of  the  same  defense  which  would 
be  allowed  to  the  firm  of  John  Rogers  &  Co. 
This  point  was  expressly  decided  in  favor  of 
the  defendants  in  the  cases  of  Livingston  v.Has* 
tie  and  Livingston  v.  Tyrie,  2  Cai.,  246.  It  was 
not  questioned  in  the  case  of  Ridley  v.  Taylor, 
but  that  the  exceptor  of  a  bill  of  exchange 
would  have  the  same  defense  as  the  Company 
whose  name  had  been  put  to  it  by  one  the  part- 
ners for  his  private  debt. 

On  the  authority  of  a  dictum  of  Golden,  Sen- 
ator, in  the  case  of  Smith  v.  Lusfier,  5  Cow., 
709,  it  was  urged  that  the  defense  here  inter- 
posed cannot  be  received  under  the  general  is- 
sue. The  decision  of  this  point  was  not  nec- 
essarily involved  in  that  suit,  and  the  inciden- 
tal remak  of  Mr.  Golden  is  not  to  be  regarded 
as  an  adjudication  of  authoritative  influence  in 
this  court.  I  think  it  is  not  in  accordance  with 
well  *established  principles  in  relation  [*418 
to  what  is  or  is  not  admissible  as  a  defense  un- 
der the  general  issue.  Any  defense  that  shows 
that  the  plaintiff  never  had  a  valid  cause  of  ac- 
tion against  the  defendant  is  admissible  under 
the  general  issue.  Such  was  the  defense  in  this 
case. 

Motion  to  set  aside  the  nonsuit  denied. 

Cited  in— 3  Wend..  419;  14  Wend.,  145;  14  N.  Y.,  628 ; 
16  N.  Y.,  135:  26  N.  Y.,  508;  7  Daly,  371;  37  Cai.,  117;  28 
Am.  Dec.,  520 


WARDELL  ET  AL. 

v. 
HUGHES  AND  MOORE. 

New  Trial  Granted  for  Misdirection  of  the  Judge 
— Drawers  of  Note — Cannot  Object  that  it  was 
Negotiated  Contrary  to  its  Terms,  They  having 
Put  it  into  Circulation. 

A  new  trial  will  be  granted  for  the  misdirection  of 
the  Judge,  although  the  evidence  may  have  warran- 

WEND.  8. 
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ted  the  verdict  found,  where  the  chances  are  equal 
that  the  verdict  resulted  from  the  misdirection. 

The  drawers  of  a  note  cannot  object  that  it  was 
negotiated  contrary  to  its  terms,  where  they  them- 
selves put  it  into  circulation. 

Citations— 16  Johns.,  38;  19  Johns.,  158;  3  Wend.,415. 

THIS  was  an  action  on  a  promissory  note  in 
these  words  :  "  Three  months  after  date, 
for  value  received,  we  promise  to  pay  to  the 
•order  of  Gilbert  Howell  and  David  Morris  one 
hundred  and  fifty  dollars,  payable  and  negoti- 
able at  the  Bank  of  Ontario  in  Canandaigua. 
Sep.  30,  1826."  (Signed)  "Harry  More  &  Co., 
Wm.  Hughes,"  and  indorsed  by  the  payees. 
The  action  was  brought  by  the  plaintiffs  as  in- 
dorsees against  the  makers. 

The  note  was  made  and  indorsed  for  the  pur- 
pose of  renewing  a  note  at  the  Ontario  Bank, 
which  was  about  falling  due,  made  by  Hughes 
and  Moore,  and  indorsed  by  Howell  and  Mor- 
ris, for  the  accomodation  of  the  drawers.  In 
•stead  of  so  using  it,  Hughes  passed  it  to  the 
plaintiffs  in  N.  Y.,  by  whom  it  was  received 
as  collateral  security  for  the  payment  of  a  note 
they  held  against  him,  bearing  date  in  Sep., 
1826.  The  drawers  had  been  in  partnership, 
which,  however,  had  been  dissolved  previous 
to  Sep.,  1826  ;  but  at  the  dissolution  they  were 
indebted  to  the  plaintiffs.  Evidence  was  given 
both  as  to  the  assent  and  dissent  of  Moore  to 
the  use  which  had  been  made  of  the  note,  but 
it  was  not  very  explicit.  The  judge  charged 
the  jury,  that  by  the  terms  of  the  note  its  negoti- 
ability was  restricted  to  the  place  where  it  was 
made  payable;  and  he  further  instructed  them 
that  if  they  should  be  of  opinion  that  the  note 
was  applied  by  Hughes  to  the  payment  of  an 
individual  debt,  without  the  assent  of  Moore, 
the  plaintiffs  were  not  entitled  to  recover. 
419*]  *The  jury  found  for  the  defendants. 
A  motion  was  now  made  to  set  aside  the  ver- 
dict. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiffs.  The  negotiability  of  the  note 
was  not  restricted  by  its  terms.  The  words 
^'payable  and  negotiable  at,"  &c.,  were  sense- 
less and  did  not  render  it  necessary  for  the 
plaintiffs  to  aver  or  prove  a  demand  of  pay- 
ment at  the  place.  17  Johns.,  248.  To  destroy 
the  negotiable  quality  of  a  promissory  note, 
there  must  be  express  negative  words.  Chit, 
bills,  137,  138.  The  misapplication  of  a  note 
-cannot  be  alleged  against  bona  fide  holders 
without  notice.  10  Johns.,  198;  15  Id.,  270;  17 
Id.,  176;  4  Cow.,  573.  The  verdict  was  against 
•evidence. 

Mr.  C.  P.  Kirkland,  for  defendants.  The 
•case  of  Woodhull  v.  Holmes,  10  Johns.,  231,  es- 
tablishes this  defense.  The  note  on  its  face 
bore  evidence  that  it  was  given  for  a  specific 
purpose.  Besides,  it  was  not  negotiated,  but 
barely  deposited  as  collateral  security.  On  the 
whole  case  the  verdict  was  right,  and  ought 
not  to  be  disturbed. 

By  the  Court,  Marcy,  J.  Admitting  the 
application  of  the  note  by  Hughes  to  have  been 
assented  to  by  Moore,  it  cannot  be  objected, 
by  the  drawers  of  the  note,  that  it  was  negoti- 
ated contrary  to  its  terms,  and  the  object  and 
intent  with  which  it  was  made.  When  the  in- 
•dorsers  are  called  upon,  they  may  avail  them- 
WEND.  3  N.  Y.  R.,  10. 


selves  of  the  defense,  if  it  exists,  that  the  note 
was  made  in  renewal  of  a  former  note  on  which 
they  were  indorsers,  and  that  the  holders  had 
actual  or  constructive  notice  of  the  fact. 

The  evidence  as  to  the  assent  of  Moore  was 
submitted  to  the  jury,  and  they  were  correctly 
instructed  that  if  the  note  was  applied  by 
Hughes  to  his  individual  debt,  without  the  as- 
sent of  Moore,  the  plaintiffs  were  not  entitled 
to  recover.  16  Johns.,  88;  19  Id.,  158;  William* 
v.  WaWridge,  ante,  p.  415.  But  I  think  the 
judge  erred  in  telling  the  jury  that  by  the 
terms  of  the  note  its  negotiability  was  restrict- 
ed to  the  place  where  it  was  made  payable. 
The  jury  found  a  verdict  for  the  defendants, 
whether  on  the  ground  that  the  note  had  been 
Negotiated  at  a  place  different  from  [*42O 
that  contained  in  the  body  of  the  note,  or  on 
the  ground  that  it  had  been  passed  by  Hughes 
for  his  individual  debt,  and  that  the  assent  of 
Moore  had  not  been  shown,  it  is  impossible 
for  us  to  determine.  If  the  verdict  was  found 
on  the  first  ground,  it  ought  to  be  set  aside  for 
the  misdirection  of  the  judge;  if  on  the  latter, 
the  evidence  being  of  such  a  character  that  it 
might  be  regarded  as  insufficient  to  show  the 
assent  of  Moore,  it  should  not  be  disturbed. 
Inasmuch,  therefore,  as  the  verdict  may  have 
resulted  from  the  error  of  the  judge,  and  I 
think  there  is  an  even  chance  that  it  did,  a  new 
trial  ought  to  be  granted. 

New  trial,  granted. 

Cited  in— 14  Wend..  138 ;  2  Sandf .  Ch.,  313 ;  2  Lans., 
97;  1  Wall..  644;  2  Wood.  &  M.,  132;  46  How.  Pr.,  388. 


THE  PEOPLE  v.  J.  T.  CALHOUN. 

Practice  in  Justice'  Court— Refusal  {of  Adjourn- 
ment— Fees. 

A  justice  of  the  peace  has  no  right  to  deny  an  ad- 
journment because  a  defendant  refuses  to  pay  bis 
fees  for  drawing  a  bond  on  the  defendant's  demand- 
ing an  adjournment.  If  he,  for  such  cause,  refuses 
an  adjournment,  he  is  liable  to  an  indictment  for  a 
misdemeanor. 

rpHE  defendant  was  indicted  for  a  misde- 
J.  meanor  in  his  office  as  a  justice  of  the  peace 
of  the  County  of  Monroe,  in  refusing  to  ad- 
journ the  trial  of  a  cause  depending  before  him. 
He  was  convicted;  but  judgment  was  suspend- 
ed by  the  Court  of  Sessions  of  that  county 
until  the  advice  of  this  court  could  be  ob- 
tained. 

One  Guernsey  was  brought  before  the  de- 
fendant on  a  warrant  issued  by  him  in  a  civil 
suit,  and  applied  for  an  adjournment  until  the 
next  day.  The  defendant  decided  that  he  was 
entitled  to  the  adjournment  on  his  complying 
with  the  requirement  of  the  statute,  by  giving 
security  by  bond  for  his  appearance  on  the  ad- 
journed day,  and  proceeded  and  made  out  a 
bond.  Before  the  bond  was  signed,  the  de- 
fendant demanded  of  Guernsey  twenty-five 
cents,  the  fee  allowed  to  justices  for  drawing 
and  taking  a  bond  in  such  cases;  Guernsey  re- 
fused to  pay  the  money  ;  whereupon  the  de- 
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fendant  refused  to  receive  the  bond  and  to  ad- 
journ the  cause,  and  the  trial  proceeded.  On 
the  trial  on  the  indictment,  the  defendant  in- 
sisted that  the  payment  of  his  fee  was  a  condi- 
tion precedent  to  his  receiving  the  bond  and 
421*]  adjourning  the  cause.  A  majority  *of 
the  court  thought  otherwise,  but  suspended 
judgment. 


By  the  Court,  Marcy, 
418 


The  magistrate 


misapprehended  his  duty  in  refusing  the  ad- 
journment unless  his  fees  for  drawing  the  bond 
were  paid.  The  payment  of  the  fees  was  not 
a  condition  precedent  to  the  adjournment  of 
the  cause  ;  and  the  magistrate  erred  in  with- 
holding from  the  party  his  right  on  account  of 
the  non-payment  of  them. 

We,  therefore,  advise  the  Court  of  Sessions  to 
proceed  to  judgment. 

WEND.  8. 
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JANUARY  TERM,  1830,  IN  THE  FIFTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


423*] 


"ANONYMOUS. 


A  rule  ordering  the  prosecution  of  a  sheriff's 
bond,  given  on  being  served  with  an  attachment, 
will  not  be  granted  until  the  quarto  die  post  the  re- 
turn. 

A  MOTION  was  made  on  the  first  day  of 
term  for  an  order  to  prosecute  the  Ijond 
given  by  a  sheriff  for  his  appearance,  on  being 
arrested  on  an  attachment  for  not  bringing  in 
the  body  of  a  defendant  returned  taken  on  a 
capias;  the  sheriff  not  appearing  when  de- 
manded. Cur.  ad.  milt. 

At  a  subsequent  day  Mr.  Justice  Suther- 
land delivered  the  opinion  of  the  court,  that 
the  Revised  Statutes,  Vol.  II.,  539,  sec.  27,  did 
not  require  a  departure  from  the  practice  of 
the  court  of  giving  a  sheriff  a  day  in  term  for 
his  appearance  subsequent  to  the  return  day 
of  the  attachment ;  and  that  a  rule  ordering 
the  prosecution  of  a  bond  in  such  cases  would 
not  be  made  until  the  quarto  die  post  the  return 
of  the  attachment. 

Cited  in— 15  How.,  496. 


424*1  *!N  THE  MATTER  OP  WARNER  AND 
PHELPS,  Proceeded  Against  as  Absconding 
Debtors. 

Proceedings  against  Absconding  or    Concealed 
Debtors. 

Where  persons  proceeded  against  as  absconding 
or  concealed  debtors  satisfactorily  show  that  they 
had  not  absconded  or  were  not  concealed,  a  super- 
sedeas  will  be  granted,  with  costs,  although  the 
creditor  had  reason  to  believe  that  the  debtors  had 
absconded  or  were  concealed. 

MOTION  for  a  supersedeas  to  an  attachment 
issued  in  this  case.  From  the  evidence 
given  by  the  debtors,  it  satisfactorily  appeared 
that  they  had  not  absconded,  and  were  not 
concealed  at  the  time  that  the  petition  was 
presented  for  an  attachment ;  although,  from 
the  facts  and  circumstances,  the  creditor  and 
his  witnesses  were  authorized  to  say  that  they 
believed  that  the  debtors  had  absconded  or 
were  concealed.  The  motion  for  a  supersedeas 
WEND.  8. 


was  granted,  with  costs ;  the  costs  of  the  last 
term  to  be  set  off  against  the  costs  of  this  mo- 
tion. 
Cited  in— 27  Wis.,  579. 


ANONYMOUS. 

Notice  of  a  rule  to  amend  a  pleading,  where  such 
rule  is  of  course,  need  not  be  given. 

A  QUESTION  arose  during  this  term,  wheth- 
IA.  er  it  is  necessary  to  give  notice  of  a  rule 
to  amend  a  pleading  where  the  amendment  is 
of  course ;  and  The  Court  said  that,  although 
the  rules  of  the  court  require  the  entry  of  the 
rule  for  amendment,  notice  of  the  rule  need 
not  be  given. 


DALRYMPLE,  by  prochien  ami,  v.  LAMB. 

A  prochien  ami  must  be  a  responsible  person. 
Citations— Str.,  718 ;  1 T.  R.,  491. 

MOTION  that  a  responsible  prochien  ami  be 
appointed,  or  that  proceedings  stay.   This 
suit  was  commenced  by  the  plaintiff,  by  his 
father  as  his  prochien  ami,  who  was  represent- 
ed to  the  court  as  very  poor  and  wholly  irre- 
sponsible for  the  costs  of  the  suit. 
Mr.  P.  Gridley,  for  defendant. 
Mr.  J.  A.  Spencer,  for  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  The  [*425 
prochien  ami  must  be  a  responsible  person. 
The  proceedings  must,  therefore,  stay  until 
such  appointment  be  made.  Str.,  718;  1  T. 
R.,  491. 

Cited  in-6  How.  Pr.,  234 ;  7  How.  Pr.,  888;  2  Abb. 
N.  C.,  337 ;  7  Daly,  269. 


BIRDSALL  AND  BIRDSALL  Exrs  ,  &c.. 


PIXLY. 

A  rule  to  show  cause  why  an  attachment  should 
not  issue  will  be  ordered  on  a  petition  for  the  pro- 
duction of  papers  to  enable  a  party  to  declare. 
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MOTION  for  a  rule  to  produce  papers.  A 
petition  was  presented,  stating  that  this 
suit  had  been  commenced  for  the  recovery  of 
a  sum  of  money  due  as  rent  on  a  lease  exe- 
cuted by  the  testator  to  the  defendant;  that 
the  lease  had  been  clandestinely  taken  from 
the  testator  by  the  defendant,  or  by  his  aid 
and  procurement ;  and  that  the  plaintiffs  were 
unable  to  declare,  &c.  The  petition  further 
stated  that  it  was  intended  to  lay  the  venue  in 
the  County  of  Chenango.  The  petition  was 
verified  by  affidavits. 

The  Court  ordered  the  lease  to  be  deposited 
in  the  clerk's  office  of  the  County  of  Chenango 
within  20  days  after  service  of  notice  of  the 
rule  of  the  court,  or  that  the  defendant  show 
cause,  by  the  first  day  of  the  next  term,  why 
an  attachment  should  not  issue  against  .him. 
2  Rev.  Stats.,  199. 
Overruled— 4  "Wend.,  196. 


ANONYMOUS. 

Removal  of  Cause  or  Change  of  Venue. 

To  entitle  a  party  to  remove  a  cause  from  the 
Superior  Court,  or  to  change  the  venue,  he  must 
state  that  the  witnesses  named  by  him  are  each  and 
every  of  them  material  to  his  defense ;  and  that 
without  the  testimony  of  each  and  every  of  them 
he  cannot  safely  so  proceed  to  trial ;  in  each  case 
stating:  as  he  is  advised  by  counsel  and  verily  be- 
lieves. 

MOTION  for  order  to  remove  a  cause  from 
the  Superior  Court  of  the  City  of  N.  Y. 
into  this  court. 

By  the  Court,  Sutherland,  J.  The  affida- 
vit upon  which  this  motion  is  made  is  defect- 
ive in  not  complying  with  the  rules  of  this 
court.  To  entitle  a  party  to  an  order  to  re- 
move a  cause  from  the  Superior  Court  of  the 
City  of  N.  Y.  into  this  court,  or  to  a  rule  to 
change  the  venue,  he  must  state  that  the  wit- 
nesses named  by  him  are  each  and  every  of 
them  material  to  his  defense,  as  he  is  advised 
426*]  by  his  counsel  and  *verily  believes, 
and  that  without  the  testimony  of  each  and 
every  of  them,  as  he  is  also  advised  by  coun- 
sel and  verily  believes,  he  cannot  safely  pro- 
ceed to  the  trial  of  the  cause. 

Cited  in— 9  Wend.,  432 ;  1  Hill,  669. 


THE  PEOPLE,  ex  rel.  S.  B.  JEWETT, 

t>. 
MONROE  COMMON  PLEAS. 

A  misrecital  of  the  day  of  the  rendition  of  a  Jus- 
tice's judgment  in  an  appeal  bond  is  fatal. 

Citation— 2  Wend.,  292. 

MOTION  for  a  mandamus.  The  C.  P.  of 
Monroe  quashed  an  appeal  for  an  erro- 
neous recital  in  the  appeal  bond  of  the  day  on 
which  the  judgment  before  the  justice  was 
rendered.  It  was  rendered  Aug.  20,  but  in  the 
bond  was  recited  to  have  been  rendered  Aug. 
21,  1819. 

By  the  Court,  Marcy,  J.  The  C.  P.  de- 
cided correctly.  There  was  no  such  judgment 
420 


as  was  recited  in  the  bond.  Had  the  day  of 
the  rendition  of  the  judgment  been  omitted, 
there  would  have  been  no  variance,  and  the 
bond  would  have  been  good ,  as  was  held  in  2 
Wend.,  292;  but  being  inserted,  it  bedbmes 
material ;  and  a  wrong  or  false  date  being 
given,  the  objection  to  the  bond  was  fatal. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  HENRY  G.  DUNNEL, 


THE  MEDICAL  SOCIETY  OF  THE 
COUNTY  OF  NEW  YORK. 

An  initiation  fee  may  be  demanded  from  physi- 
cians and  surgeons  on  becoming  members  of  county 
medical  societies. 

Citation— 2  R.  L.,  222,  sec.  14. 

MOTION,  for  a  mandamus.  The  relator  was 
duly  elected  a  member  of  the  Medical 
Society  of  the  County  of  N.  Y.,  but  his  cer- 
tificate of  membership  was  refused  to  be  de- 
livered to  him  until  he  paid  an  initiation  fee 
of  $10,  in  compliance  with  the  by-laws  of  the 
Society.  This  he  refused  to  do ;  and  he  now 
asked  for  a  mandamus  commanding  the  So- 
ciety to  deliver  to  him  his  certificate. 

Mr.  T.  Nims,  for  relator. 

Messrs.  Hoffman  and  Tallman,  contra. 

*By  the  Court,  Marcy,  J.  By  the  [*427 
Act  to  Incorporate  Medical  Societies,  2  R.  L., 
222,  sec.  14, passed  Apr.  10,  1813,  county  medi- 
cal societies  are  authorized  to  make  and  estab- 
lish such  by-laws  and  regulations,  relative  to  the 
affairs,  concerns  and  property  of  such  societies: 
relative  to  the  admission  and  expulsion  of  mem- 
bers, and  relative  to  donations  and  contribu- 
tions, as  they  shall  think  fit  and  proper.  In 
the  revision  of  the  statutes,  the  powers  of  those 
societies  are  left  untouched,  and  remain  as  they 
were  under  the  Act  of  1813.  If  power  is  not  ex- 
pressly given  or  necessarily  implied  to  require 
an  initiation  fee  from  all  persons  admitted 
members  of  such  societies,  there  is  at  all  events 
nothing  in  the  Act  prohibiting  such  demand. 
The  only  restriction  is,  that  the  by-laws  to  be 
established  shall  not  be  contrary  to  norjincon- 
sistent  with  the  Constitution  or  laws  of  the 
State,  or  of  the  U.  S.,  nor  repugnant  to  the  by- 
laws, rules  and  regulations  of  the  State  Medical 
Society.  Every  physician  and  surgeon  is  re- 
quired by  law  to  become  a  member  of  the  So- 
ciety of  the  county  in  which  he  resides  within  a 
limited  time,  or  he  forfeits  his  license  ;  and  the 
act  being  thus  compulsory  on  him,  it  is  urged 
that  having  complied  with  the  law,  and  having 
shown  himself  entitled  to  admission  and  been, 
in  fact,  elected,  a  certificate  of  membership 
ought  not  to  be  withheld  from  a  physician  on 
account  of  a  refusal  to  pay  an  initiation  fee. 
The  answer  is,  that  power  is  given  to  the  So- 
ciety to  establish  by-laws  relative  to  the  ad- 
mission of  members.  A  charge  of  an  initiation 
fee  is  usual  in  most  societies  or  associations  of 
the  kind.  Without  it  they  could  not  exist, 
where  no  provision  is  made  by  law  to  defray 
their  necessary  incidental  expenses.  There  is 
nothing  in  the  statutes  relative  to  those  socie- 
ties prohibiting  the  charge  of  an  initiation  fee, 
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nor  is  such  charge  deemed  contrary  to  or  in- 
consistent with  the  laws  of  the  State.  The  mo- 
tion for  a  mandamus  is,  therefore,  denied. 
Motion  denied. 

Cited  in— 24  Barb.,  577. 


428*]         *BUSH  v.  PHILLIPS. 

Orders  to  Stay  Waste — Practice. 

An  order  to  stay  waste  will  be  granted  after  com- 
mencement of  suit  on  a  proper  affidavit.  Whether 
notice  of  the  application  should  be  given  to  the  de- 
fendant, quaere. 

Citations— 2  R.  S.,  336,  sec.  18. 

MOTION  for  an  order  to  prevent  waste.  This 
motion  was  made  on  an  affidavit,  stating 
that  an  action  of  ejectment  had  been  com- 
menced during  the  present  term  for  the  recov- 
ery of  400  acres  of  land  in  the  County  of  Sul- 
livan ;  that  the  principal  value  of  the  premises 
consists  in  the  pine  timber  and  other  timbers 
thereon  ;  that  the  defendant,  with  several  per- 
sons in  his  employment,  is  now  actually  en- 
gaged in  cutting  down  the  pine  timber  with  a 
view  of  converting  the  same  into  logs,  boards, 
&c.,  and  taking  and  carrying  away  the  same  ; 
and  that  the  deponent  (the  plaintiff)  verily  be- 
lieved that  the  defendant  would  continue  to 
commit  waste  unless  prevented  by  the  order  of 
this  court. 
Mr.  R.  S.  Street,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  This  case 
calls  for  the  exercise  of  the  power  of  this  court, 
conferred  by  the  Revised  Stats.,  2  R.  S.,  336, 
sec.  18.  The  only  doubt  as  to  the  granting  of 
the  order  has  arisen  from  the  application  being 
ex  parte,  notice  not  having  been  given  to  the 
defendant.  Whether  notice  should  be  required 
of  applications  for  orders  of  this  kind,  we  do 
not  now  determine.  Under  the  circumstances 
of  this  case,  we  grant  the  order. 

Order  granted. ' 
Cited  in— 11  Wend.,  164. 

1— The  section  of  the  act  was  in  these  words :  "  Af- 
ter the  commencement  of  any  action  for  the  recov- 
ery of  land,  or  for  the  recovery  of  the  possession  of 
land,  the  defendant  shall  not  make  any  waste  of  the 
land  in  demand,  pending  the  suit;  and  if  such  de- 
fendant shall  commit  waste,  the  court  in  which  the 
suit  is  pending  shall  have  power,  on  the  application 
of  the  plaintiff,  to  make  an  order  restraining:  the  de- 
fendant from  the  commission  of  any  further  waste 
thereon." 


429*]  *JACKSON,  ex  dem.  T.  M.  WOOD, 

v. 
STILES,  JOHNSON,  Tenant. 

Ejectment — Stay  of  Proceedings. 

In  ejectment,  where  the  tenant  after  suit  brought 
offers  to  surrender  the  premises,  to  pay  the  costs, 
and  to  enter  into  a  stipulation  as  to  mesne  profits, 
giving  the  plaintiff  the  same  rights  as  if  judgment 
was  entered  against  the  casual  ejector,  the  court 
will  stay  proceedings. 

MOTION  to  stay  proceedings"  in  ejectment. 
Oct.  14,  last,  a  declaration  in  ejectment 
was  served  on  the  tenant  for  the  recovery  of 
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the  possession  of  certain  lands.  Nov.  17,  the 
tenant  called  on  the  lessor  of  the  plaintiff  to 
ascertain  the  precise  premises  claimed  by  him, 
and  on  learning  the  same,  offered  to  surrender 
the  possession  of  the  premises,  to  pay  the  costs 
of  the  suit,  and  to  pay  the  mesne  profits  to 
which  the  lessor  of  the  plaintiff  was  entitled  ; 
and  if  they  could  not  agree  as  to  the  amount 
of  the  mesne  profits,  the  defendant  offered  to 
enter  into  a  stipulation  by  which  the  lessor  of 
the  plaintiff  should  be  in  the  same  condition 
in  regard  to  his  claim  for  the  mesne  profit*  as  if 
a  judgment  had  been  rendered  against  the  cas- 
ual ejector  in  the  ejectment  suit.  The  lessor  of 
the  plaintiff  claimed  as  mesne  profits  $3  per 
acre  yearly  for  the  time  that  the  defendant  had 
been  in  possession  of  the  premises  ;  and  on  the 
tenant  saying  that  such  claim  was  unreason- 
able, he  answered  that  he  meant  to  charge 
more  than  the  possession  was  worth,  and  that 
he  would  not  settle  with  the  tenant  unless  he 
complied  with  his  terms.  On  this  state  of  facts, 
the  tenant  applied  for  a  stay  of  proceedings  on 
such  terms  as  the  court  should  think  proper  to 
order.  The  plaintiff  had  proceeded  in  the  suit, 
and  entered  judgment  against  the  casual  ejector. 

Mr.  J.  Fleming,  Jr.,  for  the  motion. 

Mr.  C.  A.  Baker,  contra. 

By  the  Court,  Sutherland,  J.  The  con- 
duct of  the  plaintiff  is  oppressive,  and  the  de- 
fendant has  offered  to  do  all  that  could  be  re- 
quired of  him.  A  tender  of  amends  cannot  be 
pleaded  in  this  action ;  the  court,  therefore,  or- 
der that  all  proceedings  on  the  part  of  the 
plaintiff  be  stayed  for  30  days  ;  that  he  procure 
the  costs  in  the  suit  which  accrued  previous  to 
Nov.  17,  last,  to  be  regularly  taxed  and  de- 
manded* of  the  tenant,  and  if  such  costs  [*43O 
be  paid  within  20  days  after  demand,  and  the 
possession  of  the  premises  in  question  quietly 
surrendered  to  the  lessor  upon  demand  made, 
then  all  further  proceedings  in  this  cause  to  be 
perpetually  stayed.  The  Court  further  ordered 
that  the  lessor  of  the  plaintiff  pay  the  costs  of 
this  application.  The  judgment  was  permitted 
to  stand,  to  enable  the  plaintiff  to  avail  him- 
self of  it  in  support  of  his  action  for  mesne 
profits. 

Cited  in— 2  Barb.,  166;  65  How.  Pr.,  504 ;  25  Hun.. 

270. 


JACKSON,  ex  dem.  SALISBURY, 


SALISBURY. 

Practice  —  Rule  to  Appear  and  Plead. 

A  rule  to  appear  and  plead  in  ejectment  will  be  or- 
dered where  the  service  of  the  declaration  is  on  the 
wife  of  the  defendant  on  the  premises. 

Citation-2  R.  8.,  305,  sec.  15. 

RULE  to  appear  and  plead  in  ejectment.  The 
declaration  was  served  by  delivering  it  to 
the  wife  of  the  defendant  on  the  premises 
claimed.  The  service  not  being  on  the  defend- 
ant personally,  leave  was  asked,  pursuant  to 
the  provisions  of  the  Revised  Stats.,  Vol.  II., 
p.  805,  sec.  15,  to  enter  a  rule  for  the  defend- 
ant to  appear  and  plead,  which  was  granted. 
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CLAPP  v.  VAN  EPPS. 

Sheriff's  fees,  on  bringing  up  a  prisoner  on  a  ha- 
beas corpus  ad  testificandum.  are  regulated  by  the 
fee  bill. 

Citations— 9  Johns.,  338 ;  7  Cow.,  424. 

rpAXATION  of  costs.  The  plaintiff  charged 
-L  for  fees  due  sheriff  for  bringing  up  a  wit- 
ness on  a  habeas  corpus  ad  testificandum  at  the 
following  rate,  viz.:  Attendance  per  diem,  $3; 
expenses  per  diem,  $1,50;  mileage,  19  cts.  per 
mile;  and  relied  upon  9  Johns.,  328,  and  13 
Id.,  123.  The  defendant  insisted  that  the  sher- 
iff was  entitled  only  to  the  allowance  made 
by  the  fee  bill  in  2  R.  L.,  20. 

Mr.  J.  P.  Cushman,  for  plaintiff. 

Messrs.  Dutcher  and  Harris,  for  defend- 
ant. 

By  the  Court,  Savage,  Oh.  J.  The  allow- 
ance approved  by  the  court  in  Smith  v.Birdsall, 
9  Johns.,  328,  was  to  an  officer  for  bringing  up 
a  sheriff  on  an  attachment  for  contempt  in  not 
43 1*]  Returning  process.  For  such  service 
no  provision  was  made  in  the  fee  bill,  and  the 
verdict  of  the  jury  was  approved  as  a  reason- 
able allowance.  Here  the  prisoner  was  brought 
up  on  a  habeas  corpus  ad  testificdndum ;  the 
fees  of  the  sheriff  are  expressly  regulated  by 
the  fee  bill  and  fixed  at  $1.50,  besides  mileage 
at  the  rate  of  12i  cents  per  mile,  which  we 
have  said  may  be  computed  as  well  for  return- 
ing from  as  going  to  the  place  of  trial.  7  Cow., 
424. 

Let  the  bill  be  taxed  accordingly. 

Cited  In— 58  N.  Y.,  115 ;  47  How.  Pr.,  271;  17  Am. 
Rep.,  219  (58  N.  Y.,  106). 


THE  PEOPLE  t>.  ELIHU  MATHER. 

Practice — Rule  for  Removal  of  Criminal  Cause 
— Effect  of—  Waiver  of  Rule  to  Change  Place  of 
Trial — Irregular  Entry  of  Rule. 

A.  rule  merely  directing:  a  criminal  cause  removed 
Into  this  court  by  certiorari  to  be  tried  in  a  county 
other  than  that  in  which  the  offense  is  alleged  to 
have  been  committed,  will  not  authorize  the  trial  in 
such  county,  without  a  suggestion  on  the  roll  thai 
a  fair  and  impartial  trial  cannot  be  had  in  the  coun- 
ty where  the  indictment  was  found ;  and  such  sug- 
gestion cannot  be  made  without  special  leave  ob- 
tained from  the  court. 

A  rule  to  change  the  place  of  trial  may  be  waivec 
by  the  parties  going  to  trial  in  the  county  where  the 
indictment  was  found. 

A  rule  entered  in  the  minutes  of  the  court  during 
one  of  its  terms,  without  the  express  direction  '01 
the  court,  and  not  asked  for  by  either  party,  will  be 
regarded  as  a  nullity. 

Citations-1  Chit.  Cr.  L.,  495 ;  7  T.  R.,  735;  3  Burr. 
1330. 

MOTION  to  set  aside  verdict.  In  Nov.,  1828 
the  defendant  was  indicted  aj;  the  Orleans 
Over  and  Terminer  for  a  conspiracy  to  kidnap 
William  Morgan.  In  Mar.,  1829,  a  certiorari 
was  presented  to  that  court  removing  the  indict 
ment  into  this  court,  to  which  a  return  was 
made  and  filed  in  the  Utica  clerk's  office  May 
18,  1829  ;  on  which  day  a  plea  of  not  guilty 
and  a  replication  by  the  special  attorney,  tak 
ing  issue,  were  also  filed  in  the  same  office 
Nov.  last,  the  issue  thus  joined  was  tried  at  th 
Orleans  Circuit,  and  the  defendant  was  acquit 
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ted.     Since  the  trial,  the  special  attorney  dis- 
covered that  at  the  last  May  Term  of  this  court 
a  rule  was  entered  directing  the  issue  joined  in 
his  cause  to  be  tried  at  a  Circuit  Court  to  be 
lolden  in  and  for  the  County  of  Monroe,  and 
on  that  ground  now  applies  to  set  aside  the 
verdict;  and  also  moves  that  the  rule  of  May 
Perm  be  vacated,  on  affidavits  that  the  rule  was 
ibtained  without  notice  to  the  public  prose- 
iutors  having  charge  of  this  suit;  and  further, 
hat  the  issue  on  the  indictment  against  the  de- 
'endant  be  directed  to  be  tried  at  the  next  Cir- 
uit  Court  to  be  holden  in  and  for  the  County 
of  Orleans. 

On  the  part  of  the  defendant  it  appeared,  by 
the  affidavits  of  his  counsel,  that  the  affidavit  on 
which  the  certiorari  was  *granted  was  [*432 
transmitted  to  counsel  attending  at  the  May 
Term,  with  instructions  to  present  the  same  to 
the  court  in  case  a  motion  was  made  on  the 
part  of  the  prosecution  as  to  the  trial  of  the  is- 
me,  to  obtain  a  direction  that  the  issue  should 
be  tried  at  the  Orleans  Circuit,  instead  of  the 
Orleans  Oyerand  Terminer;  that  there  was  no 
intention  on  their  part  to  obtain  a  rule  for  the 
trial  of  the  issue  at  the  Monroe  Circuit,  nor 
had  they  given  notice  of  an  intended  applica- 
tion for  such  rule,  and  that  the  rule  must  have 
been  entered  by  mistake. 

Mr.  J.  C.  Spencer,  Special  Attorney.  The 
court  had  authority  to  order  the  trial  in  Mon- 
roe, 1  Chit.  Crim.  Law.,  494,  495.  Until  va- 
cated, the  order  of  May  Term  was  valid,  and 
deprived  the  Orleans  Circuit  of  jurisdiction 
There  has,  therefore,  been  a  mistrial,  and  a 
venire  de  now  should  be  awarded.  6  Co.,  14. 
The  appearance  of  the  parties  at  the  Orleans 
Circuit,  and  their  consent  to  go  to  trial,  could 
not  give  jurisdiction.  3  Cai.,  129.  The  counsel 
for  the  people  cannot  be  deemed  to  have  con- 
sented, as  they  were  ignorant  of  the  existence 
of  the  rule  of  May  Term  until  after  the  trial. 
If  the  court  had  no  jurisdiction  of  the  cause, 
the  oaths  administered  to  the  witnesses  were 
extrajudicial.  Nor  can  the  defendant  complain 
of  being  twice  put  in  jeopardy  should  a  new 
trial  be  granted,  as  the  proceedings  were  whol- 
ly invalid. 

Mr.  D.  D.  Barnard,  for  the  defendant. 
The  issue  in  this  case  was  properly  tried  at  the 
Orleans  Circuit ;  there  the  indictment  was 
found,  and  there  the  trial  must  have  been  had 
unless  an  order  had  been  made  by  the  court  di- 
recting the  trial  in  another  county,  on  a  spe- 
cial application  made  to  them.  7  Cow.,  127.  A 
regular  application  for  such  order  is  not  shown 
to  have  been  made  ;  on  the  contrary,  from  the 
showing  of  the  public  prosecutor  himself,  it  is 
manifest  that  such  application  was  not  made. 
It  is  true,  a  rule  appears  to  have  been  entered 
directing  the  trial  of  the  issue  in  another  county 
but  such  rule  is  disavowed  by  the  defendant ; 
it  was  not  asked  for  nor  desired  by  him.  It 
must,  therefore,  have  been  entered  by  mistake, 
and  is  irregular  and  void,  and  the  court  will 
not  give  such  effect  to  a  rule  thus  appearing  on 
their  minutes,  as  to  subject  a  defendant  to  a 
second  trial. 

*If  the  rule  be  considered  a  nullity,  [*433 
consent  was  not  necessary  to  give  the  Orleans 
Circuit  jurisdiction.  The  N.  P.  record  was 
sufficient  authority  to  the  judge  to  try  the 
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•cause ;  no  rule  was  necessary  for  that  pur- 
pose. 

By  the  Court,  Marcy,  J.  The  offense 
•charged  upon  the  defendant  is  stated  to  have 
been  committed  in  the  County  of  Orleans.  The 
indictment  was  found,  and  the  trial  had  there; 
yet  it  is  supposed  that  the  trial  was  irregular, 
and  we  are  now  asked  to  set  it  aside.  A  copy 
of  a  rule  has  been  produced  from  the  min- 
utes of  this  court  at  the  last  May  Terra,  direct- 
ing this  cause  to  be  tried  in  the  County  of  Mon- 
joe.  It  is  conceded  that  neither  party  asked 
for  such  rule,  and  it  is  equally  certain  that  the 
•court  gave  no  direct  order  for  its  entry.  The 
existence  of  the  rule  was  not  known  to  the  pub- 
lic prosecutor  at  the  time  of  the  trial,  and  the 
•defendant's  counsel,  though  they  had  seen  a 
-certified  copy  of  it,  had  reason  to  believe  that 
no  such  rule  had  been  granted.  I  think  the 
oourt  may  regard  as  a  nullity  an  entry  in  its 
minutes  not  made  by  its  direction,  nor  asked 
for  by  either  party  to  the  suit  in  which  it  is 
made.  If,  under  any  circumstances,  a  rule  can 
be  disregarded,  this  ought  to  be  so  treated;  for, 
in  addition  to  the  fact  that  it  appears  affirma- 
tively that  it  was  not  moved  for  by  the  parties 
nor  granted  by  the  court,  neither  party  now 
undertakes  to  set  it  up,  or  claims  the  benefit 
of  it. 

But  if  considered  as  an  authorized  entry  upon 
our  minutes,  still  it  does  not,  in  my  opinion, 
render  the  proceedings  in  this  cause  at  the  Or- 
leans Circuit  a  mistrial.  There  is  no  such 
thing  as  changing  the  venue  in  a  criminal  case; 
criminal  actions  are  local, though  under  pecul- 
iar circumstances  the  place  of  trial  may  be 
•changed,  which  however  cannot  be  done  by  a 
mere  direction  of  the  court,  to  try  it  in  a  county 
other  than  that  in  which  the  offense  is  charged 
to  have  been  committed.  If  the  parties  had 
•conformed  to  the  rule  entered  in  this  case, and 
tried  the  cause  in  the  County  of  Monroe,  there 
would  then  have  been,  what  it  is  said  there 
now  is,  a  mistrial.  The  N.  P.  record  and  posted, 
•when  returned  into  this  court,  would  have 
shown  an  offense  charged  to  have  been  com- 
mitted in  Orleans  Co.,  an  indictment  found 
434*]  *there,  and  a  trial  had  in  Monroe.  The 
record  would  exhibit  upon  its  face  a  mistrial, 
unless  it  contained  a  suggestion  that  a  fair  and 
impartial  trial  could  not  be  had  in  the  county 
where  the  offense  was  committed,  and  that  in 
consequence  thereof  a  trial  had  been  ordered 
in  the  adjoining  county.  But  how  could  such 
suggestion  have  been  made  upon  this  record  ? 
It  is  not  entered  of  course,  and  the  rule  now 
produced  furnishes  no  authority  to  either  party 
to  make  it.  It  could  not  be  expected  that  the 
court  would  permit  such  suggestion  after  the 
trial,  because  there  would  be  no  pretense  that 
it  was  true.  The  suggestion  is  always  made 
on  the  record  before  trial,  and  it  seems  to  me 
that  it  is  necessary,  to  confer  jurisdiction  to 
try  the  cause  in  any  other  county  than  that 
where  the  offense  is  charged  to  have  been  com- 
mitted. 

The  mode  of  changing  the  place  of  trial  in 
a  criminal  case  is,  to  move  the  court,  on  affi- 
davit showing  the  necessity  of  the  change,  for 
leave  to  make  the  requisite  suggestion  on  the 
Toll.  Cause  must  be  shown  before  the  court 
will  permit  it  to  be  entered.  1  Chit.  C.  L.  ,495. 
From  the  cases  of  King  v.  Inhab.  of  St.  Mary, 
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7  T.  R.,  735,  and  King  v.  Harris.  3  Burr.,  1330. 
it  not  only  appears  that  the  suggestion  must  be 
made  before  the  record  is  sent  down  for  trial, 
but  that  it  is  never  entered  without  its  truth  is 
proved  to  the  court,  and  the  adverse  party  no- 
tified to  show  cause,  if  there  beany,  against  it. 
Indeed  it  is  in  a  manner  confessed  on  »he  rec- 
ord, because  it  is  entered  with  a  nient  dedire. 
It  is  very  evident  from  this  view  of  the  sub- 
ject, that  giving  to  this  rule  all  the  operation 
that  it  can  in  any  wise  have,  it  did  not  change 
the  place  of  trial.  The  place  was  the  same 
after  the  en  try 'of  the  rule  as  it  was  before,  and 
the  rule  coula  not,  therefore,  in  my  opinion, 
invalidate  the  trial. 

There  is  another  view  of  this  case  which 
seems  to  bring  us  to  the  same  result.  By  going 
to  trial  without  regard  to  the  rule,  the  parties 
may  be  considered  as  having  waived  it,  and 
neither  party  will  now  be  heard  to  set  it  up  to 
impeach  what  has  been  done  incompatible  with 
it.  Both  have  consented  to  try  the  cause  in 
Orleans  Co.  It  was  said,  on  the  argument,  that 
consent  will  not  confer  jurisdiction.  This  is 
*true,  but  it  is  not  applicable  to  this  [*435 
case.  It  is  not  contended,  on  the  part  of  the 
people,  that  an  express  order  of  this  court  is 
necessary  to  authorize  the  Circuit  Court  of  the 
county  where  the  offense  was  committed,  to 
try  this  case  after  being  removed  into  this  court 
by  certiorari.  The  cause  was  actually  taken 
down  and  tried  without  such  an  order.  The 
Circuit  Court  of  Orleans  Co.  had  jurisdiction 
to  try  it  before  the  rule  was  entered;  and  if  the 
rule  of  this  court  to  try  it  in  another  county 
was  dispensed  with,  the  Circuit  Court  of  Or- 
leans Co.  had  the  same  jurisdiction  in  relation 
to  this  cause  that  it  had  before  the  rule  was  en- 
tered. If  the  venue  in  a  transitory  action  should 
be  changed  by  a  rule  of  this  court,  and  the 
party  who  had  obtained  the  rule  should  waive 
it  and  go  down  to  trial  in  the  county  where 
the  venue  was  originally  laid,  I  should  not  ex- 
pect to  hear  it  urged  to  us  that  the  Circuit 
Court  had  not  jurisdiction  of  the  cause,  and 
that  its  proceedings  were  a  nullity. 

Again  ;  the  N.  P.  record  is  in  the  nature  of 
a  commission  from  this  court  to  the  N.  P.  judge 
to  try  the  cause  ;  and  in  this  case  we  may  well 
consider  it  sufficient  to  countervail  the  order 
which  is  found  on  our  minutes.  There  appears 
to  be  no  objection  to  granting  that  part  of  the 
motion  which  asks  to  have  the  rule  of  last  May 
Term  vacated.  We  are  disposed  to  look  upon 
it  as  a  nullity,  and  direct  a  rule  accordingly  to 
be  entered  vacating  it. 

Sutherland,  -/.,  was  inclined  to  consider 
the  rule  of  May  Term  a  nullity  ;  but  if  valid- 
ity was  given  to  it,  it  was  analogous  to  a  rule 
to  change  the  venue  in  a  personal  action, which 
it  was  competent  to  the  parties  to  waive  and  to 
proceed  to  trial  in  the  county  where  the  venue 
was  originally  laid.  This  had  been  done  here. 
The  offense  being  charged  to  have  been  com- 
mitted in  Orleans,  and  the  cause  having  been 
removed  into  this  court  by  certiorari,  there  was 
no  necessity  for  a  rule  directing  its  trial  at  the 
circuit  of  that  county.  The  Nisi  Prius  roll 
gave  authority  to  the  judge  to  try  the  cause. 

The  Chief  Justice  concurred. 

Motion  to  set  aside  verdict  denied,  and  rule  of 
May  Term  vacated. 
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436*]  *GRIGGS  «.  PECKHAM  ET  AL. 

Partition — Default — Evidence. 

In  partition  in  a  case  of  default,  the  proof  exhib- 
ited must  at  least  be  such  as  would  establish  a  priwa  j 
facie  right  of  recovery  in  an  action  of  ejectment.  ! 
The  proof  must,  in  the  first  instance,  be  submitted 
to  the  clerk. 

Citation-^  R.  S.,  321,  sees.  22,  23. 

T)ROOF  of  title  in  partition  in  cases  of  default. 
_L  The  default  of  the  defendants  having  been 
entered  for  not  appearing  and  showing  title 
to  the  proportions  claimed  by  them  in  the  prem- 
ises set  forth  in  the  petition  presented  in  this 
case,  the  plaintiff  exhibited  proof  of  his  title 
and  an  abstract  Of  the  conveyance  by  which 
the  same  is  held  ;  which  proof  was  a  deed  in 
fee  of  one  third  of  the  premises  described, from 
Brockholst  Livingston,  by  his  attorney,  George 
M.  Peckham,  to  the  plaintiff,  bearing  date  Dec. 
18, 1827,  duly  acknowledged  and  recorded.  No 
other  proof  was  offered. 

By  the  Court,  Savage,  Ch.  J.  The  proof  in 
this  case  is  utterly  defective.  The  deed  pro- 
duced by  the  plaintiff  is  executed  by  an  attor- 
ney, and  his  power  is  not  shown  ;  but  admit- 
ting the  deed  to  have  been  duly  executed,  it 
does  not  show  even  a  prima  Jade  right  to  the 
property  in  question.  It  bears  dale  only  about 
two  years  since,  and  even  possession  under  it 
is  not  shown.  We,  therefore,  do  not  feel  our- 
selves authorized, upon  thisproof.to  determine 
the  right,  title  and  interest  of  the  plaintiff. 

As  this  is  the  first  case  which  has  arisen  un- 
der the  Revised  Stat.,  Vol.  II.,  p.  321,  sees.  22, 
23,  where  we  have  been  called  upon  to  deter- 
mine the  rights  of  the  parties  in  partition, where 
a  default  has  been  entered,  we  think  it  well  to 
intimate  that  the  proof  which  we  will  require 
in  cases  of  this  kind  will  be  such  as  in  an  ac- 
tion of  ejectment  would  be  considered  as  es- 
tablishing a  prima  facie  right  in  a  plaintiff  to 
recover  the  premises  claimed  by  him;  and  that 
the  practice  which  we  will  adopt  iii  relation 
to  these  cases  will  be  to  refer  the  taking  of  the 
proofs  to  the  clerk,  whose  report,  together  with 
the  abstract  of  title  furnished  by  the  plaintiff, 
must  be  submitted  to  the  court. 


437*]  'ANDREWS  v.  CLEVELAND. 

Practice — Order  for  Bill  of  Particulars. 

An  order  for  a  bill  of  particulars  may  be  made  at 
any  time  before  the  trial.  When  made  after  issue 
joined,  it  should  be  granted  with  caution. 

Citation— 2  Archb.,  221. 

ORDER  for  bill  of  particulars.  Issue  was 
joined  in  this  cause  Sep.  24  last;  Nov.  11, 
notice  of  trial  and  inquest  for  the  Erie  Circuit 
was  served  at  Canandaigua  on  the  agent  of  the 
defendant's  attorney,  who  resides  in  the  City 
of  N.  Y.,  for  Dec.  14.  Nov.  27,  the  notice  of 
trial  being  then  received  by  the  defendant's  at- 
torney, application  was  made  by  the  defend- 
ant to  the  Recorder  of  N.  Y.  for  an  order  for 
a  bill  of  particulars,  which  was  on  that  day 
granted,  directing  the  plaintiff  to  appear  at  the 
recorder's  office  Dec.  20,  to  show  why  he  should 
not  deliver  a  bill  of  particulars,  and  staying  all 
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proceedings  in  the  mean  time.  This  order  was 
served  in  the  City  of  N.  Y.  on  the  agent  of  the 
plaintiff's  attorney, who  resided  at  Buffalo, Dec. 
5,  and  was  not  received  by  him  until  Dec.  14. 
Dec.  20,  the  day  for  showing  cause,  was  on 
Sunday.  Dec.  21,  no  peremptory  order  for  & 
bill  of  particulars  having  been  made  and  served ,. 
the  plaintiff  took  an  inquest  at  the  Erie  Circuit^ 
which  was  now  moved  to  set  aside  for  irregu- 
larity, and  on  an  affidavit  of  defense  on  the 
merits.  It  also  appeared  that  the  plaintiff  had 
previously  obtained  a  default  for  not  pleading, 
which  was  set  aside  on  an  affidavit  of  merits 
at  the  last  August  Term. 

Mr.  J.  M'Keen,  for  defendant. 

Mr.  H.  B.  Potter,  for  plaintiff. 

By  the  Court,  Sutherland,  •/.  It  is  un- 
necessary to  say  how  the  order  to  show  cause 
on  a  Sunday  would  have  been  regarded,  as 
Dec.  21,  when  the  inquest  was  taken,  its  force 
as  an  order  to  stay  proceedings  was  spent,  and 
it  was  not  continued  by  a  peremptory  order. 
The  proceedings  of  the  plaintiff  were,  there- 
fore, 'entirely  regular,  and  the  motion  [*43& 
to  set  aside  the  inquest  would  be  denied  but  for 
the  affidavit  of  merits;  and  even  on  this  ground 
the  court  have  had  their  doubts.  An  order  for 
a  bill  of  particulars  may  be  made  at  any  time 
before  the  trial,  on  the  application  of  either 
party,  2  Archb.,  221  ;  but  when  applied  for  by 
a  defendant,  after  issue  joined.it  is  a  suspicious 
circumstance.and  the  officer  granting  an  order, 
should  be  well  satisfied  that  the  object  of  the 
party  is  not  delay,  and  he  should  require  a 
good  excuse  for  the  late  application.  There  is 
reason  to  suspect  that  the  order  in  this  case  was 
obtained  with  a  view  to  delay,  inasmuch  as  it 
was  not  followed  up  with  a  peremptory  order. 
The  court,  however,  are  inclined  to  let  in  the 
defendant  to  defend  the  suit,  permitting  the 
plaintiff  to  perfect  his  judgment  and  hold  the  same 
as  security,  and  ordering  the  defendant  to  pay 
the  costs  of  this  motion. 

Cited  in-11  Wend..  177  ;  28  How.  Pr.,  480 ;  2  Rob.,. 
707. 


THE  PEOPLE,  ex  rel.  DOBBS, 

v. 
DEAN,  Clerk  of  NEW  YORK  Common  Pleas. 

Infancy — Minor  Cannot  Hold  Civil  Office  in  Mis- 
State — Officer  must  Administer  Oath. 

A  minor  is  incapable  of  holding  a  civil  office 
within  this  State ;  but  it  belongs  not  to  the  officer 
whose  duty  it  is  to  administer  the  oath  of  office  to 
refuse  to  administer  such  oath. 

Citation— 1  R.  8.,  116,  sec.  1. 

THE  relator  has  been  appointed,  since  Jan. 
1,  instant,  a  commissioner  of  deeds  in  the 
City  of  N.  Y.  On  presenting  himself  before 
the  clerk  of  the  C.  P.  of  N.  Y.  to  take  the  oath 
of  office,  the  clerk  refused  to  administer  the 
oath,  on  the  ground  that  the  relator  was  a 
minor  within  the  age  of  21  and,  therefore,  in- 
competent to  hold  the  office.  The  relator  ap- 
plies for  a  mandamus  directing  the  clerk  to- 
administer  the  oath. 

By  the  Court,  Savage,  Ch.  J.  A  minor  and 
an  alien  are  incapable  of  holding  a  civil  office 
within  this  State,  1  Rev.  Stat.,  116,  sec.  1;  but 
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it  is  not  the  province  of  the  officer  to  whom  ap- 
plication is  made  to  administer  the  oath  of 
office  to  determine  whether  the  person  present- 
ing himself  is  or  is  not  capable  of  holding  an 
office.  It  is  the  duty  of  such  officer,  on  the 
production  of  the  commission,  to  administer 
439*]  the  *oath.  If  an  appointment  has  been 
improvidently  made,  there  is  a  legal  mode  in 
which  it  may  be  declared  void. 
Let  an  alternative  mandamus  issue. 

Cited  In— 12  Wend.,  328 ;  23  Wend.,  502;  3  Den..  395; 
33  How.  Pr.,31;  20  Mich.,  189;  55  111.,  400;  4  Am.  Rep., 
94  (36  Conn..  432) ;  9  Am.  Kep.,  635  (29  Wis.,  686)  ;  23 
Am.  Rep.,  171  (68  N.  Y.,  274). 


GOODRICH  v.  STEWART. 

Slander  of  Title— Costs. 

In  an  action  of  slander  of  title  the  plaintiff  is  en- 
titled to  full  costs,  though  the  recovery  be  less 
than  $50. 

Citations— 6  Stat.  ch.  294,  sec.  33 :  p.  280,  sec.  1 ; 
Cro.  Car.,  140 ;  Willis,  438 ;  2  Tidd,  878 ;  1  Cow.,  415. 

COSTS  in  slander  of  title.  The  plaintiff  de- 
clared that  on,  &c.,  she  was  seised  in  her 
demesne  as  of  fee  as  of  a  good,  sure  and  inde- 
feasible estate  of  inheritance  in  fee  simple  of, 
in  and  to  a  certain  lot  of  land  situate,  &c. ;  that 
the  defendant,  well  knowing  the  premises,  but 
contriving,  &c.,  to  bring  the  title  of  the  plaint- 
iff in  and  to  the  said  lot  into  dispute  and  dis- 
repute, and  to  injure  and  destroy  the  credit 
and  ability  of  the  plaintiff  to  pay  certain 
moneys,  falsely  and  maliciously  caused  to  be 
printed  and  published  a  certain  advertisement, 
offering  the  lot  for  sale  as  the  property  of  one 
John  I.  Tappen,  setting  forth  a  sheriff's  ad- 
vertisement, whereby  The  premises  were  of- 
fered for  sale  by  the  sheriff ,  by  virtue  of  an  exe- 
cution against  one  John  I.  Tappen, as  the  prop- 
erty of  Tappen.  Special  damage  was  also 
averred  in  the  declaration.  The  defendant 
pleaded  non .  cul. ,  and  on  the  trial  of  the  cause 
the  plaintiff  recovered  a  verdict  for  six  cents 
damages  and  six  cents  costs.  The  defendant 
asked  for  costs. 

Mr.  R.  S.  Street,  for  defendant.  The 
plaintiff  not  having  recovered  above  the  sum 
of  $50,  but  in  fact  only  six  cents,  must  pay 
costs  to  the  defendant.  The  case  is  not  within 
any  of  the  exceptions  of  the  4th  section  of  the 
Act  Concerning  Costs.  1  R.  L.,  344.  A  cer- 
tificate of  the  judge  was  not  given  that  the  ti- 
tle to  land  came  in  question,  which  is  the  only 
evidence  the  court  will  look  to.  2  Cai.,  221  ; 
11  Johns.,  405.  The  suit  might  have  been 
brought  in  a  justice's  court. 

Nor  does  the  case  come  within  the  6th  sec- 
tion of  the  Act  Limiting  the  Plaintiff's  Costs 
to  the  Amount  of  Damages  Recovered,  even  if 
considered  an  action  of  slander  of  title.  Tidd. 
Pr..  878,  and  cases  cited. 
44O*]  *Mr.  A.  C.  Niven,  for  plaintiff. 
The  1st  section  of  the  Act  Concerning  Costs, 
gives  costs  in  any  action  where  damages  are 
recovered.  The  4th  section,  which  gives  costs 
to  the  defendant  unless  the  plaintiff  recovers 
above  $50,  excepts  actions  in  which  the  title 
to  lands  comes  in  question,  and  also  actions  of 
slander.  Here  the  title  was  in  question  ;  and 
from  the  nature  of  the  action,  the  certificate 
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of  the  judge  was  unnecessary.  The  action  also- 
is  for  slander,  which  is  a  generic  term,  and  in- 
cludes libel  and  slander  of  title  as  well  as  slan- 
derous words.  In  an  action  for  a  libel,  where 
the  plaintiff  recovered  only  $7,  full  costs  were 
allowed  to  the  plaintiff.  1  Cow.,  415.  The 
plaintiff  is  not  limited  in  his  costs  to  the 
amount  of  his  recovery  in  damages.  The  6th 
section  of  the  Act  provides  only  for  actions  of 
assault  and  battery  and  for  slanderous  words, 
and  does  not  apply  to  an  action  for  slander  of 
title.  Cro.  Car.,  140,141  ;  Bac.  Abr.,  tit.  Costs. 
Actions  of  slander,  and  actions  in  which  the 
title  to  lands  comes  in  question,  are  not  within 
the  jurisdiction  of  justice's  courts. 

By  t/ie  Court,  Savage,  Ch.  J.  The  4th  sec- 
tion of  the  Act  Concerning  Costs  subjects  a 
plaintiff  in  a  personal  action  to  costs  unless  he 
recovers  $50,  but  it  excepts  the  action  of  slan- 
der and  certain  other  actions.  In  an  action 
for  slanderous  words,  if  the  damages  are  as- 
sessed under  $50,  the  plaintiff,  by  the  6th  sec- 
tion of  the  Act,  can  recover  no  more  costs  than 
damages.  This  section,  however  is  limited  to 
the  species  of  slander  specified  in  it,  and  does 
not  extend  to  libels  or  to  slander  of  title.  Cro. 
Car..  140  ;  Willes,  438  ;  2  Tidd,  878.  We  have 
accordingly  held,  where  a  plaintiff  in  an  action 
for  a  libel  recovered  less  than  $50,  that  he  was 
entitled  to  full  costs,  1  Cow. ,  415  ;  and  upon 
the  same  principle  the  plaintiff  here  is  entitled 
to  full  costs.  This  was  an  action  of  slander 
coming  within  the  proviso  of  the  4th  section  ; 
consequently  under  the  1st  section  of  the  Act 
giving  costs  in  every  action  where  damages  are 
recovered,  the  plaintiff  is  entitled  to  costs;  and 
not  being  deprived  of  them  by  the  4th  section, 
nor  limited  in  their  amount  by  the  6th  section, 
he  is  entitled  to  full  costs. 

*Nor  does  the  Justice's  Court  Act  [*44 1 
interfere  with  this  conclusion.  This  Act,  Stat., 
Vol.  VI.,  ch.  294,  sec.  33,  denies  costs  to  a 
plaintiff  failing  to  recover  in  a  court  of  record 
a  sum  exceeding  $50,  provided  the  suit  might 
have  been  brought  before  a  justice.  This  ac- 
tion could  not  have  been  commenced  before  & 
justice,  because  slander  is  expressly  excepted 
from  the  actions  in  which  jurisdiction  is  given 
to  justices.  Sec.  1,  p.  280.  The  motion  of  the 
defendant  for  costs  must,  therefore,  be  denied. 

Motion  denied. 


BREWSTER  v.  STEWART. 

Practice — Consolidation  of  Causes — When  Rule 
Granted. 

A  consolidation  rule  will  be  granted  where  several 
actions  are  pending  between  the  same  parties 
brought  at  the  same  time,  the  causes  of  action  in 
which  may  be  comprised  in  the  same  declaration. 

A  defense  on  the  merits  need  not  be  set  up  to  en- 
title a  defendant  to  the  benefit  of  the  rule. 

Citations— 9  Johns.,  262:  4  Stat.  ch.  880,  sec.  7;  * 
R.  3.,  383,  sec.  36. 

MOTION  for  consolidation.  Two  suits  were 
commenced  by  Brewster  against  Stewart 
by  capias,  served  on  the  same  day,  returnable 
at  the  last  August  Term.  Two  declarations 
were  delivered,  each  containing  one  count  on 
a  justice's  judgment,  each  judgment  being  for 
the  sum  of  $54.67,  each  rendered  in  the  month 
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of  July,  1829,  and  a  transcript  of  each  was 
filed  on  the  same  day  in  the  clerk's  office  of 
the  County  of  Oswego  ;  It  was  not,  however, 
shown  that  the  judgments  were  rendered  on 
the  same  day,  nor  was  there  an  affidavit  of  mer- 
its .  The  defendant  before  pleading  obtained 
an  order  to  stay  proceedings,  and  now  moved 
that  the  causes  be  consolidated,  and  that  the 
plaintiff  pay  the  costs  of  the  motion. 

Messrs.  Smith  and  Brown,  for  defendant, 
relied  on  2  T.  R.,  639;  1  Johns.  Cas.,  28;  Stat, 
Vol.  IV.,  ch.  280,  sec.  7,  enacted  in  1818. 

Mr.  W.  C.  Noyes,  for  plaintiff.  The  ob- 
ject of  compelling  a  consolidation  of  actions  is 
to  prevent  the  unnecessary  accumulation  of 
costs  by  the  litigation  of  several  suits  at  Nisi 
Prius,  where  the  whole  matter  may  be  deter- 
mined in  one  suit.  Tidd,  Pr.,  557.  Here  there 
is  no  pretense  of  a  defense  ;  he  has  not  put  in 
a  pip,  and,  for  aught  that  appears,  never  will. 
4:4:2*]  *This  court  have  refused  to  consoli- 
date actions,  brought  on  several  policies  of  in- 
surance on  one  risk,  though  the  question  was 
the  same  on  all,  for  the  reason  that  the  con- 
tracts were  several;  so  they  have  refused  to 
consolidate  where  the  suits  were  on  promis- 
sory notes,  between  the  same  parties;  1  Cai., 
114,  n.  b,  and  subsequently,  where  three  suits 
were  brought  by  the  indorsee  of  three  several 
notes  against  the  same  maker,  all  of  which 
were  due  when  the  suits  were  commenced,  a 
motion  to  consolidate  was  refused.  9  Johns. , 
262.  In  the  last  case  the  court  say,  that  when 
separate  suits  are  brought  upon  notes  or  con- 
tracts made  at  the  same  time,  and  which  might 
have  been  united  in  one  action,  and  when  the 
defense  is  the  same  in  all,  they  would  be  in- 
clined to  grant  the  rule;  within  this  rule  this 
motion  cannot  prevail,  for  it  is  not  shown  that 
the  judgments  declared  on  were  rendered  at  the 
same  time,  or  that  the  defense  would  be  the 
same  as  no  defense  whatever  is  set  up. 

By  the  Court,  Savage,  Ch.  J.  The  prac- 
tice of  the  K.  B.  seems  to  extend  the  consoli- 
dation rule  to  all  actions  between  the  same  par- 
ties, brought  at  the  same  time,  where  the 
causes  of  action  might  be  comprised  in  the 
same  declaration.  This  court  has  not  gone 
the  same  length,  and  even  as  late  as  9  Johns., 
262,  in  a  case  decided  in  1812,  a  motion  to  con- 
solidate was  refused  where  three  suits  were 
brought  by  the  same  indorsee  against  the  same 
maker  on  three  promissory  notes,  all  due  at  the 
commencement  of  the  suits,  and  they  brought 
at  the  same  time,  solely  because  the  notes  va- 
ried in  dates,  sums  and  times  of  payment.  By 
the  Act  of  1818,  however,  the  courts  are  author- 
ized, whenever  several  suits  are  brought  and 
prosecuted  by  the  same  plaintiff  against  the 
same  defendant  for  causes  of  action  which  by 
law  may  be  joined,  to  order  the  several  suits 
to  be  consolidated  into  one  action,  if  in  their 
discretion  it  shall  seem  to  them  meet  and  prop- 
er so  to  do.  This  provision  is  re-enacted  in  the 
Revised  Stat.,  Vol.  2,  p.  383,  sec.  36.  Its  ob- 
ject was  to  prevent  oppression  by  the  unneces- 
sary accumulation  of  costs.  It  does  not  re- 
quire that  a  defense  on  the  merits  should  be 
shown  to  entitle  the  party  to  the  interposition 
of  the  court. 

The  motion  is  granted,  but  without  cost*. 

Cited  in— 19  Wend..  23;  22  Barb.,  579;  37  111.,  162. 
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*THE  PEOPLE,  ex  rel.  T.  GAY,  [*443 

THE  JUDGES  OF  MONROE  COMMON 
PLEAS. 

Practice — Scire  Facias  against  Bail — Service. 

A  acire  facias  against  bail,  removed  from  the 
State  served  by  leaving  a  copy  at  the  last  usual 
place  of  residence  of  the  bail  within  the  State,  is  a 
good  service. 

MOTION  for  a  mandamus.  A  scire  facias 
was  issued  from  the  Monroe  C.  P.  against 
the  relator  on  a  recognizance  of  bail  as  the 
manucaptor  of  Stephen  Porter.  It  was  served 
by  a  deputy-sheriff,  who  indorsed  a  return  on 
the  writ  in  these  words:  "Served  the  within 
on  the  defendant  by  leaving  a  copy  thereof, 
marked  copy,  subscribed  J.  K.  Livingston  by 
M.  Noyes,  Dep'y,  at  the  dwelling-house  of  Jas. 
P.  Fitch,  being  the  last  place  of  residence  of 
the  said  Thomas  Gay  within  the  State,  (signed) 
Jas.  K.  Livingston,  Sh'ff.,  M.  Noyes,  U.  Sh'ff." 
On  the  return  of  the  writ,  the  plaintiff  filed  a 
declaration  and  entered  a  rule  that  the  defend- 
ant appear  and  plead.  The  relator  applied  to 
the  C.  P.  to  set  aside  the  plaintiff's  proceedings 
for  irregularity  on  the  ground  that  the  defend- 
ant had  not  resided  in  this  State  since  the  com- 
mencement of  the  suit,  which  application  was 
denied,  and  a  mandamus  was  now  asked  for, 
directing  the  C.  P.  to  grant  the  motion. 

Mr.  H.  Gay,  for  relator,  insisted  that  the 
Statute,  1  R.  L.,  324,  sec.  7,  under  which  the 
proceedings  had  been  had  relative  to  the  leav- 
ing of  a  copy  of  the  scire  facias  at  the  last 
place  of  abode  of  the  defendant,  was  intended 
solely  to  increase  the  chances  of  bringing 
knowledge  home  to  bail  of  proceedings  insti- 
tuted against  them,  and  not  to  change  the  law 
as  to  the  service  of  process  or  the  practice  of 
the  courts.  That,  notwithstanding  this  statute, 
a  plaintiff  could  not  proceed  in  a  suit  on  scire 
facias  until  a  return  of  scire  fed  or  of  two  ni- 
hUs;  that  the  practice  of  the  court  was  uni- 
form in  this  particular,  and  that  a  service  of  a 
scire  facias  in  the  manner  pursued  in  this  case 
had  never  been  considered  by  the  bar  as  au- 
thorizing a  plaintiff  to  proceed  in  this  suit,  nor 
had  it  been  sanctioned  by  the  court. 

*By  the  Court,  Marcy,  J.  It  is  true  [*444 
that  this  statute  has  never  received  a  construc- 
tion, and  it  is  singular  that  a  question  should 
not  have  been  raised  upon  it  until  this  late  day. 
The  general  practice,  undoubtedly,  is,  to  ob- 
tain two  nihils  returned,  when  a  return  of  scire 
feci  cannot  be  had  ;  yet  when  a  statute  points 
out  a  particular  mode  of  service  of  process,  and 
that  has  been  complied  with,  we  are  not  dis- 
posed to  say  that  such  service  is  not  good,  es- 
pecially when  it  is  more  probable  that  process 
thus  served  would  be  more  likely  to  come  to 
the  knowledge  of  the  party  to  be  affected  by 
it,  than  by  the  common  law  mode  of  service. 

The  motion  for  a  mandamus,  is,  therefore,  de- 
nied. 


COOK  ET  AL.  v.  TOUSEY. 

Excess  of  Principal  and  Interest  beyond  Penalty, 
should  be  given  as  Damages — Taxation  of 
Costs. 

Where  the  principal  and  interest  due  on  a  bond 
exceed  the  penalty,  the  jury,  on  the  trial  of  a  cause, 
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ought  to  give  the  excess  In  damages.  If,  however, 
nominal  damages  only  are  assessed  by  a  jury,  the 
excess  cannot  subsequently  be  taxed  by  the  taxing 
officer  and  included  in  the  costs,  as  is  the  practice 
where  the  judgment  goes  by  default  or  confession. 

Citations-Bull.  N.  P.,  178 ;  3  Cai.,  48,  49,  n.  a ;  2 
8aund.,  107,  n.  2. 

A  LLOWANCE  of  interest  beyond  penalty  of 
-Q-  bond.  At  the  last  Saratoga  Circuit,  a  ver- 
dict was  taken  for  the  amount  of  a  penalty  of 
a  bond  declared  on  in  an  action  of  debt  ana  for 
nominal  damages.  The  bond  was  dated  Jan. 
22,  1806,  in  the  penal  sum  of  $180,  conditioned 
for  the  payment  of  $90  with  interest.  The 
principal  and  interest  exceeded  the  penalty 
$60.95,  and  a  question  was  now  submitted 
whether  the  taxing  officer  was  authorized  to 
tax  the  same  with  the  costs  of  the  suit. 

Mr.  A.  Brown,  for  plaintiff. 

Mr.  O.  G.  Otis,  for  defendant. 

By  the  Court,  Marcy,  /.  Where  the  prin- 
cipal and  interest  due  on  a  bond  exceed  the 
penalty,  the  jury  ought  to  give  the  excess  in 
damages.  Bull.  N.  P.,  178.  This  rule  was 
adopted  by  this  court  in  Smedes  v.  Hooghtaling, 
8  Cai. ,  48,  where  a  verdict  rendered  for  the  full 
amount  of  the  principal  and  interest  of  a  bond, 
though  the  interest  exceeded  the  penalty,  was 
permitted  to  stand.  The  plaintiff  here  has 
erred  in  taking  a  verdict  for  nominal  damages 
only,  if  he  wished  to  recover  beyond  the  pen- 
445*]  alty  of  the  bond;  he  *should  have 
asked  an  assessment  of  damages  by  the  jury 
for  the  detention  of  the  debt.and  is  not  now  en- 
titled to  have  them  allowed  in  the  taxation  of 
the  costs.  Where  the  judgment  goes  by  de- 
fault or  confession,  and  the  interest  exceeds 
the  penalty,  the  practice  is  for  the  taxing  offi- 
cer to  allow  the  excess  or  tax  the  damages  and 
include  them  in  the  costs,  2  Saund  ,  107,  n.  2; 
3  Cai.,  49,  n.  1;  but  this  can  not  be  done  where 
a  verdict  has  been  taken,  and  damages  have 
already  been  allowed  by  the  jury. 


CHAMPLIN  v.  PIERCE. 

Practice — Security  for  Costa. 

Application  for  security  for  costs,  if  made  to  the 
court,  must  be  on  notice  to  the  plaintiff. 

If  made  to  a  judge  at  chambers  the  order  will 
be  that  the  plaintiff  file  security  in  20  days,  or  show 
•cause  on  the  first  day  of  the  next  term. 

Citation— 2  R.  S..  620. 

MOTION  for  security  for  costs.  This  was 
an  ex  parte  application  to  the  court  for  a 
rule  that  the  plaintiff  file  security  for  costs,  on 
the  ground  that  the  plaintiff,  since  the  com- 
mencement of  the  suit,  had  become  insolvent, 
and  had  been  discharged  under  an  Insolvent 
Act. 

By  the  Court,  Savage,  Oh.  J.  This  appli- 
cation is  made  under  the  provisions  of  the  Re- 
vised Stat.,  Vol.  II.,  p.  620.  By  the  3d  sec- 
tion of  the  title  relating  to  this  subject,  an  or- 
der to  file  security  for  costs  may  be  made  by 
the  court  in  which  the  action  is  pending,  or  by 
any  judge  thereof  in  vacation.  When  the  ap- 
plication is  to  the  court,  it  should  be  on  notice 
to  the  plaintiff  which,  not  having  been  given 
in  this  case,  the  order  will  not  be  granted  by 
WEND.  3. 


the  court ;  but  application  may  be  made  to 
either  of  the  judges  at  chambers,  who  will  grant 
an  order  that  the  plaintiff  file  security  for  costs 
within  20  days  after  service  of  the  order,  or 
show  cause  on  the  first  day  of  the  next  term  ; 
and  that  in  the  meantime  all  proceedings  on 
the  part  of  the  plaintiff  be  stayed.  This  is  the 
practice  which  we  have  concluded  to  adopt  in 
cases  of  this  kind. 
Cited  in-6  Hill,  256 


*BEEKMAN  v.  J.  LANSING.  [*446 

Levy  under  Execution —  What  Constitute*— No- 
tice to  Sheriff  of  Rent  Due  Landlord,  may  be 
Given  at  any  time  before  Money  is  Paid  over 
— Claim  of  Landlord  for  rent. 

To  constitute  a  levy  under  an  execution,  the  of- 
ficer should  enter  upon  the  premise  s  where  the 
goods  of  the  defendant  are.  and  take  actual  posses- 
sion of  them.  The  goods  should  be  brought  within 
his  view,  and  subjected  to  his  control ;  and  it  seems 
that  an  inventory  should  be  taken  of  them.  He 
should  assert  his  title  to  them  by  virtue  of  the  exe- 
cution, and  his  acts  should  be  public,  open  and  une- 
quivocal, and  nothing  should  be  done  by  him  to 
cast  concealment  over  the  transaction.  It  seems 
that  the  acts  of  the  sheriff,  as  to  the  asserting  of  his 
rights  and  the  devcsting  of  the  possession  of  the  de- 
fendant, should  be  of  such  a  character  as  would 
subject  him  to  an  action  as  tresspasser,  but  for  the 
protection  of  the  execution. 

Where  a  sheriff  received  an  execution  and  went 
with  it  in  his  pocket  to  the  house  of  the  defendant, 
but  took  no  inventory  and  did  no  act  to  enforce 
the  execution  for  eleven  months  afterwards,  not 
even  apprising  the  defendant  of  the  fact,  it  was  held 
that  no  such  levy  had  been  made  as  would  debar  the 
landlord  of  the  house  occupied  by  the  defendant 
from  claiming  the  rent  due  to  him,  although  it  ac- 
crued subsequent  to  the  pretended  levy. 

Notice  to  the  sheriff  of  rent  due  to  the  landlord, 
is  not  necessary  previous  to  the  removal  of  the 
goods  from  the  demised  premises ;  if  given  even 
after  a  sale,  so  that  it  be  before  the  money  is  paid 
over  to  the  plaintiff  in  the  execution,  it  is  good. 

Citations— 8  Ann.,  ch.  14,  sec.  1 :  1  Str.,  97,  214 ;  3 
Taunt.,  400:  3  Barn.  &  Aid.,  440;  18  Johns.,  1;  1 
Arch.  Pr.,  293 ;  1  Maule  &  S..  711 ;  5  Taunt.,  198 ;  16 
Johns.,  288. 

CLAIM  of  landlord  for  rent  to  be  paid  out  of 
the  proceeds  of  an  execution.  Nov.  1, 1828, 
&  fieri  facias  was  issued  in  the  above  cause  and 
delivered  to  the  then  sheriff  of  Albany  for  the 
sum  of  $613.14,  returnable  Feb.  16,  then  next. 
In  the  month  of  Dec.  1828.  the  sheriff  went  to 
the  dwelling-house  of  the  defendant  in  the  City 
of  Albany,  and  there,  as  he  states,  made  an 
actual  and  bona  fide  levy  upon  the  household 
furniture  and  other  property  of  the  defendant 
by  virtue  of  the  execution.  What  acts  he  did, 
however,  as  constituting  a  levy,  he  does  not 
show.  Soon  after  the  property  was  advertised 
for  sale,  which  was  postponed  from  time  to 
time  for  want  of  bidders.  Oct.  28,  1829,  the 
execution  was  returned  unsatisfied  for  such 
want  of  bidders.  Nov.  14  following,  the  house- 
hold furniture  of  the  defendant  was  sold  by 
virtue  of  a  wit  of  vcnditioni  exponas  issued  in 
this  cause.  It  brought  the  sum  of  $590.  At  the 
same  time,  other  personal  property  of  the  de- 
fendant, found  in  another'tenement  and  not  in 
his  dwelling-house,  was  sold  and  brought  about 
$600.  From  the  proceeds  of  the  sale  the  execu- 
tion in  this  cause  was  satisfied  and  the  amount 
paid  over  to  the  plaintiff  Nov.  26.  The  residue  of 
the  proceeds  was  applied  to  the  payment  of  one 
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other  execution,  and  towards  satisfaction  of  a 
third,  delivered  to  the  sheriff  of  Albany  subse- 
quent to  the  execution  in  this  cause. 

The  dwelling-house  occupied  by  the  defend- 
ant was  rented  to  him  by  an  agent  of  the  own- 
ers, who  resided  in  N.  Y.  and  Troy,  for  one  year 
447*|  from  May  1,  1828,  at  a  *rent  of  $500; 
which  letting  was  renewed  for  another  year, 
from  May  I,  1829,  at  a  rent  of  $450,  payable 
quarterly  on  the  first  days  of  Aug.,  Nov.,  Feb. 
and  May,  then  next  ensuing.  The  agent  of  the 
owners  was  not  apprised  that  the  property  of 
the  defendant  was  levied  upon  by  virtue  of  ex- 
ecutions until  after  Nov.  1,  1829.  Nov.  10, 
notice  was  given  to  the  sheriff  by  the  attorney 
of  the  landlords,  ^hat  the  sum  of  $406.04  was 
due  for  rent  accrued  within  the  year  then  last 
preceding,  and  requiring  it  to  be  paid  before 
the  goods  were  removed  and  sold;  and  after 
the  sale,  and  before  the  payment  of  the  pro- 
ceeds to  the  plaintiff  in  the  executions  he  gave 
the  sheriff  a  memorandum  in  writing  of  the 
items  and  amount  of  rent  claimed,  viz. :  $68.54 
due  Feb.  1,  last ;  $112.50,  due  May  1,  last ; 
$112.50,  due  Aug.  1,  last ;  and  $112.50,  due 
Nov.  1,  last.  The  attorney  of  the  landlords,  in 
the  affidavit  upon  which  this  motion  was  made 
(a  copy  of  which  was  served  on  the  plaintiff  in 
this  cause,  and  on  the  sheriff),  stated  that  he 
was  informed  by  the  defendant,  which  infor- 
mation he  believed  to  be  true,  that  the  sheriff 
never  took  an  inventory  of  the  goods  in  the 
dwelling-house,  and  had  no  inventory  of  them 
until  furnished  by  the  defendant  on  or  about 
Nov.  10,  last;  that  the  sheriff,  with  the  knowl- 
edge of  the  defendant,  had  not  been  at  his 
house  to  make  a  levy  until  Nov.  last;  and  that 
an  actual  levy  had  never  been  made  on  the 
goods  in  the  dwelling-house. 

In  answer  to  the  facts  presented  in  behalf  of 
the  landlords,  the  sheriff  admitted  that  three 
or  four  days  previous  to  the  sale  of  the  prop- 
erty, the  attorney  of  the  landlords  apprised  him 
of  a  claim  upon  the  property  for  rent,  but 
stated  no  particulars  ;  and  that  Nov.  16,  af- 
ter the  removal  and  sale  of  the  property,  the 
attorney  gave  him  a  notice,  in  writing,  speci- 
fying the  claim  and  the  amount  of  rent  de- 
manded. To  the  facts  stated,  as  derived  from 
the  information  of  the  defendant,  the  sheriff 
makes  no  answer.  On  the  part  of  the  plaintiff 
it  was  shown  that  a  return  of  the  execution  is- 
sued in  this  cause  was  enforced  by  attachment, 
and  that  shortly  after  its  return  &venditioni ex- 
ponas  was  issued,  on  which  the  property  was 
sold.  The  amount  of  rent  due  was  not  denied 
or  controverted. 

448*]  *On  this  state  of  facts,  a  rule  was 
asked  that  the  sheriff  pay  over  to  the  landlords 
the  sum  demanded  as  rent. 

Mr.  S.  Cheever,  for  landlords,  admitted 
that  the  landlords  can  claim  only  such  rent  as 
was  due  at  the  time  of  the  taking  of  the  goods, 
but  contended  that  the  goods  in  question  were 
not  taken  until  after  the  rent  claimed  had  be- 
come due;  although  the  execution  in  this  cause 
was  delivered  to  the  sheriff  Nov.  1,  1828,  the 
goods  in  the  demise8  premises  were  not  taken 
and  were  not  in  the  custody  of  the  law,  until 
after  Nov.  1,  1829.  In  Haggerty  v.  Wilder,  16 
Johns.,  288,  the  court  intimate  that  to  consti- 
tute a  levy,  an  inventory  should  be  taken  of 
the  goods  where  there  is  not  an  actual  seizure 
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of  them,  and  that  the  sheriff  should  have  them 
under  his  view  and  within  his  power.  The 
court  have  a  right  to  presume  in  this  case  that 
no  inventory  was  taken  at  the  time  of  the  levy, 
and  that  even  the  defendant  himself  was  igno- 
rant of  the  pretended  levy  until  after  Nov.  1, 
1829.  The  goods,  therefore,  should  not  be  con- 
sidered as  taken,  within  the  meaning  of  the 
Statute  Concerning  Distresses  for  Rent  until 
they  were  removed  to  be  sold  Nov.  14,  which 
was  subsequent  to  the  notice. 

Notice  of  rent  being  due  was  given  both  be- 
fore and  after  the  sale  of  the  property  taken 
from  the  demised  premises. 

Mr.  J.  Sanders,  Jr.,  for  plaintiff.  The 
plaintiff  should  not  have  been  made  a  party  to 
this  motion,  and  is  entitled  to  costs  for  being 
brought  into  court.  The  property  of  the  de- 
fendant sold  for  an  amount  more  than  suffi- 
cient to  satisfy  both  the  execution  and  the  rent. 
If  the  proceeds  of  the  property  sold,  not  taken 
from  the  demised  premises,  be  applied  to  the  ex- 
ecution in  this  cause,  sufficient  is  left  in  the 
hands  of  the  sheriff  to  satisfy  the  rent. 

Mr.  W.  Esleeck,  for  sheriff.  It  appears 
from  the  affidavit  of  the  sheriff  that  he  made 
an  actual  and  boiia  fide  levy  on  the  property  of 
the  defendant  previous  to  the  return  of  the  ex- 
ecution, and  previous  to  the  accruing  of  any 
rent  claimed.  The  landlord  cannot  claim  rent 
accruing  after  the  levy.  18  Johns.,  1. 

*The  notice  of  rent  being  due,  given  [*449 
previous  to  the  sale,  was  insufficient.  The 
sheriff  was  apprised  three  or  four  days  before 
the  sale  that  there  was  a  claim  for  rent;  but  to 
whom  owing,  when  accrued,  and  the  amount 
due,  was  not  stated.  The  landlord  must  give 
notice  of  these  particulars  to  the  sheriff,  or  he 
is  not  bound  to  regard  the  claim.  11  Johns., 
85.  The  notice  subsequent  to  the  removal  and 
sale  of  the  goods  was  too  late.  The  statute  on 
this  subject,  1  R.  L.,  437,  sec.  12,  requiring  the 
rent  to  be  paid  previous  to  the  removal  of  the 
goods  from  the  demised  premises,  contemplates 
notice  to  be  given  previous  to  such  removal. 

By  the  Court,  Marcy,  J.  By  the  Act  Con- 
cerning Distresses,  Rents,  &c.,  it  is  enacted 
that  no  goods  or  chattels  upon  any  demised 
premises  shall  be  liable  to  be  taken  by  virtue 
of  an  execution,  unless  the  party  at  whose  suit 
the  execution  is  issued  shall,  before  the  re- 
moval of  such  goods,  pay  the  rent  due,  not  ex- 
ceeding a  year's  rent.  This  section  of  our  stat- 
ute is  a  transcript  of  8  Ann,  ch.  14,  sec.  1, 
under  which  it  was  formerly  holden  in  En- 
gland, that  to  entitle  a  landlord  to  his  motion 
against  the  sheriff,  he  must  have  made  a  de- 
mand and  given  notice  to  the  sheriff  of  the 
rent  due  before  the  goods  were  removed,  1 
Str.,  97,  214 ;  and  some  cases  in  our  court  seem 
to  sanction  this  construction  of  the  statute. 
The  cases  in  Strange  have,  however,  been 
overruled.  The  doctrine  of  them  was  first 
questioned  in  Smith  v.  Busnett,  3  Taunt.,  400, 
and  subsequently  in  Arnett  v.  Garnett,  3  Barn. 
&  A.,  440.  It  was  held  that  notice  to  the 
sheriff,  even  after  the  removal  of  the  goods, 
provided  it  was  given  before  fhe  sheriff  had 
actually  paid  over  the  money,  was  sufficient  to 
found  a  motion  to  the  court.  Notice  to  the 
sheriff  of  the  rent  due  previous  to  the  removal 
of  the  goods  is  not  necessary.  The  statute,  in 
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terms,  does  not  require  it ;  and  to  give  a  con- 
struction to  it  requiring  such  notice  previous 
to  a  removal  would,  in  most  cases,  defeat  the 
very  object  and  intent  of  the  statute.  Notice, 
even  after  a  sale,  provided  it  be  before  the 
money  is  paid  over  to  the  plaintiff  in  the  exe- 
cution, is  good.  That  such  notice  was  given  in 
the  present  case  is  conceded. 
45O*]  *The  landlord,  however,  where  the 
goods  of  his  tenant  are  taken  in  execution,  can 
claim  of  the  sheriff  only  the  rent  due  at  the 
time  of  the  taking  of  the  goods  ;  he  cannot  de- 
mand rent  which  accrues  after  the  levy  of  the 
execution,  and  while  the  goods  remain  on  the 
premises  in  the  possession  of  the  sheriff.  Trap- 
pan  v.  Morie,  18  Johns.,  1.  The  execution  in 
this  case  was  issued  in  Nov.,  1828,  and  the 
sheriff,  according  to  his  affidavit,  made  an  act- 
ual and  bona  fide  levy  on  the  goods  upon  the 
demised  premises  in  the  succeeding  month,  at 
which  time  no  rent  was  due.  The  goods  were 
not  removed  from  the  premises  until  Nov.  14, 
1829,  at  which  time  upwards  of  $400  rent  had 
accrued.  It  becomes  important  then  to  deter- 
mine what  constitutes  in  law  a  levy  under  an 
execution,  and  whether  such  a  levy  was  made 
in  the  present  instance. 

What  shall  constitute  a  levy  is  not  very  dis- 
tinctly defined  in  the  reports  of  cases  in  this 
court.  In  England,  the  officer  enters  upon  the 
premises  in  which  the  defendant's  goods  are, 
and  leaves  one  of  his  assistants  in  possession  of 
them,  or  he  causes  an  inventory  to  be  taken 
and  removes  them.  1  Archb.  Pr.,  293  ;  IMaule 
&S.,  711  ;  5  Taunt.,  198.  We  are  not  disposed 
to  go  this  length,  but  are  of  opinion  that  the 
officer  should  enter  upon  the  premises  where 
the  goods  of  the  defendant  are,  and  take  actual 
possession  of  them,  if  they  are  such  of  which 
possession  can  be  taken.  The  goods  should  be 
brought  within  his  view,  and  subjected  to  his 
control,  Haggerty  v.  Wilder,  16  Johns.,  288  ; 
and  it  is  proper  also,  if  not  necessary,  that  an 
inventory  should  be  taken  of  them  ;  the  officer 
should  assert  his  title  to  the  goods  by  virtue  of 
the  execution  ;  and  we  are  inclined  to  think 
that  his  acts,  as  to  the  asserting  of  his  rights 
and  the  devesting  of  the  possession  of  the  de- 
fendant, should  be  of  such  a  character  as 
would  subject  him  to  an  action  as  a  trespasser 
but  for  the  protection  of  the  execution  ;  they 
should  be  public,  open  and  unequivocal,  and 
nothing  should  be  done  by  him  to  cast  con- 
cealment over  the  transaction.  But  it  is  not 
necessary  that  an  assistant  of  the  officer  should 
be  left  in  possession  of  the  goods,  or  that  the 
goods  should  be  removed  ;  they  may  be  left  in 
the  custody  of  the  defendant,  at  the  risk  of  the 
45 1  *]  *plaintiff  or  of  the  sheriff,  or  on  ob- 
taining, as  is  customary,  a  receiptor  for  their 
delivery  on  demand. 

Tested  by  these  rules,  was  there  a  levy  in 
this  case  in  the  month  of  Dec.,  1828?  The 
sheriff  says  that  he  then  made  an  actual  and 
bona  fide  levy,  but  he  omits  to  state  the  acts  he 
did  constituting  such  levy.  This  he  was  called 
on  to  do  in  this  case  by  the  affidavit  on  which 
this  motion  is  founded,  with  a  copy  of  which 
he  had  been  served  ;  in  which  it  is  stated,  on 
the  information  of  the  defendant  (in  the  truth 
of  which  information  the  attorney  of  the  land- 
lords expresses  his  belief),  that  the  sheriff  had 
not  been  at  the  house  of  the  defendant,  to  the 
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knowledge  of  the  defendant,  to  make  a  levy, 
until  the  month  of  Nov.,  1829,  when,  and  not 
before,  an  inventory  of  the  goods  was  made. 
To  this  charge  an  answer  should  have  been 
made,  and  the  acts  detailed  which  induced  the 
sheriff  to  say  that  he  had  made  an  actual  and 
bona  fide  levy,  so  that  the  court  might  have 
judged  whether  or- not  they  amounted  to  such 
levy.  Not  having  done  so,  the  fair  intendment 
is,  that  the  allegations  could  not  be  denied ; 
and  if  so,  the  sheriff  erred  in  supposing  that 
merely  going  to  the  house  of  the  defendant 
with  an  execution  in  his  pocket,  without  even 
apprising  the  defendant  that  he  had  come  to 
make  a  levy  upon  his  goods,  was  an  actual  and 
bona  fide  levy,  defeating  the  rights  of  the  land- 
lord. 

A  secret  levy  on  goods  left  on  the  premises 
in  the  possession  of  the  defendant  in  the  exe- 
cution, and  no  act  done  to  give  notoriety  to  it, 
or  to  bring  it  to  the  knowledge  of  the  landlords 
of  the  premises,  of  whom  the  defendant  is  a 
tenant  for  nearly  a  year  afterwards,  cannot 
have  the  effect  to  debar  the  claim  of  the  land- 
lords for  rent.  It  would  be  unjust  it  should  be 
so,  and  particularly  in  the  present  case,  where 
the  demised  premises  were  re-let  to  the  de- 
fendant, and  the  whole  of  the  rent  claimed  ac- 
crued subsequent  to  the  time  of  the  pretended 
levy.  If  effect  were  given  to  the  levy,  the 
landlords  would  be  entirely  deprived  of  the 
lien  which  they  had  a  right  to  calculate  on  as 
their  security  for  the  rent.  This  cannot  be  ; 
the  proceeding  has  operated  as  a  fraud  upon 
the  landlords,  and  cannot  be  sustained. 

The  motion  of  the  landlords  is,  therefore,  granted. 

Mr.  Justice  Sutherland  gave  no  opinion  in 
this  case. 

Cited  in— 14  Wend.,  124 ;  19  Wend..  497 ;  23  Wend., 
492;  2 Hill. 381;  6Hill,384;  5Den.,203;  29N.Y..485; 
1  Keyes,  386 :  1  Abb.  App.  Dec.,  170 ;  55  Barb.,  24 ;  29 
How.  Pr.,  52 ;  Edm.,  258 ;  42  Mich.,  79 ;  21  Minn.,  198. 


*!N  THE  MATTER  OF  THE  APPLICA- [*452 
TION  OK  THE  MAYOR.&c.,  of  NEW  YORK, 
Relative  to  the  Opening  of  the  FOURTH 
AVKNUE,  from  Broadway  to  Twenty -Eighth 
Street,  in  the  Ninth  and  Twelfth  Wards,  and 
Continuing  SIXTEENTH  and  SEVENTEENTH 
STREETS. 

Refusal  to  Confirm  Report  of  Commissioners 
Relative  to  Opening  of  Streets  in  New  York — 
Basis  of  Assessment. 

A  report  of  Commissioners  of  Estimate  and  As- 
sessment in  the  City  of  N.  Y.  relative  to  the  opening 
of  streets,  will  not  be  confirmed,  if,  in  the  opinion 
of  this  court,  the  measure  is  premature,  and  will 
cost  more  than  the  proprietors  of  the  adjacent  land 
will  be  benefited  by  the  operation. 

Owners  of  property  can  be  asscaaoacd  only  for  the 
benefit  and  advantage  which  they  will  derive  from 
the  improvement,  over  and  above  their  loss  and 
damage;  and  such  benefit  ought  not  to  be  specula- 
tive and  distant,  depending1  upon  remote  and  uncer- 
tain contingencies,  but  should  be  substantial,  cer- 
tain and  capable  of  being  realized  within  a  reason- 
able and  convenient  time. 

THE  report  of  the  Commissioners  of  Esti- 
mate and  Assessment,  in  relation  to  the  con- 
templated measure,  being  presented  for  confir- 
mation, objections  were  interposed  on  behalf 
of  Cornelius  T.  Williams,  the  owner  of  the 
principal  part  of  the  lands  required  for  the 
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purpose  of  opening  the  avenue  and  continuing 
the  streets,  whose  benefits  were  estimated  at 
$19,275.  The  facts  of  the  case,  adverted  to  in 
the  opinion  of  the  court,  supersede  the  neces- 
sity of  here  stating  them.  The  case  was  argued 
by 

Mews.  T.  L.  Ogden  and  B.  F.  Butler, 
for  the  objector. 

Mr.  R.  Emmet,  for  the  Corporation. 

By  the  Court,  Sutherland,  J.  Various  ob- 
jections are  made  by  Mr.  Williams  to  the  con- 
firmation of  the  reports  made  by  the  Commis- 
sioners of  Estimate  and  Assessment  in  each  of 
the  above  cases.  But  it  is  unnecessary  for  us 
to  express  an  opinion  upon  the  specific  objec- 
tion in  each  case,  as  one  of  the  grounds  on 
which  the  confirmation  of  the  report  is  op- 
posed is  applicable  to  all  the  cases,  and  is,  in 
the  opinion  of  the  court,  such  as  to  render  it 
proper  to  send  them  all  back  to  the  Commis- 
sioners for  reconsideration. 

Mr.  Williams  owns  by  far  the  largest  portion 
of  the  property  through  which  these  streets  are 
to  run,  and  a  great  portion  of  the  expense  of 
the  operation  is  imposed  upon  him.  He  is  as- 
sessed for  benefit,  over  and  above  the  loss  of  the 
ground  taken  for  the  streets,  about  $20,000.  He 
has  produced  the  affidavits  of  several  respect- 
able and  intelligent  men,  who  appear  to  be  well 
acquainted  with  the  value  of  real  estate  in  this 
part  of  the  City  of  N.  Y.,  and  to  be  capable  of 
estimating  correctly  the  effect  of  the  proposed 
improvements.  They  all  concur  in  the  opinion 
that  the  opening  of  these  streets  at  present  will 
be  of  no  advantage  to  Mr.  Williams  ;  that  if 
4:53*]  *they  were  the  proprietors  of  his  es- 
tate, they  should  not  wish  the  streets  opened, 
under  existing  circumstances,  if  it  could  be 
done  without  any  expense  to  them  ;  and  the 
reasons  which  they  assign  in  support  of  these 
opinions,  appear  to  the  court  fully  to  justify 
them.  They  state  that  the  property  of  Mr. 
Williams,  through  which  these  streets  are  to 
run,  is  high  ground,  being  from  10  to  20  feet 
above  the  level  of  the  streets  as  they  are  direct- 
ed to  be  dug  out;  that  the  expense  of  digging 
out  the  streets,  and  of  reducing  his  lots  to  the 
level  of  the  streets,  if  he  can  get  nothing  for 
the  surplus  earth,  will  be  enormous;  that  ordi- 
narily there  is  a  demand  for  surplus  earth  for 
the  purpose  of  filling  in  the  low  grounds  on 
each  side  of  the  island,  but  that  at  present  there 
is  no  such  demand,  owing  to  a  depression  in 
the  value  of  real  estate  generally  in  the  city, 
but  particularly  in  the  outer  wards;  that  there 
is  at  present  no  demand  for  lots  in  that  part  of 
the  city;  that  there  are  now  more  than  6,000 
vacant  lots  south  of  Sixteenth  Street;  that  the 
market  is  overstocked,  and  sales  are  made  with 
great  difficulty  even  at  reduced  prices;  that  it 
will  take  a  large  portion  of  the  estate  of  Mr. 
Williams,  if  he  is  compelled  to  sell  it  at  pres- 
ent, to  enable  him  to  raise  the  amount  of  his 
assessment, whereas  if  these  improvements  can 
be  delayed  for  a  few  years,  Mr.  Williams  will 
be  enabled,  in  all  probability,  to  dispose  of  his 
surplus  earth  to  advantage  and,  if  necessary, 
to  sell  his  lots  at  a  fair  price. 

We  are  strongly  of  the  opinion,  from  the  evi- 
dence before  us,  that  the  opening  of  these 
streets  is  premature;  that  it  will  cost  more  than 
the  proprietors  of  the  adjacent  land  will  be 
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benefited  by  the  operation.  Acting  as  commis- 
sioners, we  do  not  claim  the  right  to  control 
the  discretion  of  the  Common  Council  in  rela- 
tion to  the  improvements  which  the  interests 
of  the  city  may  require  to  be  made,  but  we 
are  bound  to  see  that  the  expense  of  these  im- 
provements is  fairly  and  justly  assessed,  ac- 
cording to  the  spirit  of  the  Act  under  which  the 
assessments  are  made.  The  opening  of  the 
streets  in  question  may  promote  the  prosperity 
of  the  city  at  large.  Upon  that  subject,  we 
have  no  right  to  review  the  decision  of  the  Cor- 
poration; but  when  the  Commissioners  of  Es- 
timate and  Assessment  say  that  Mr.  Williams, 
or  any  other  individual,  *will  be  bene-  [*454t 
filed  by  the  operation  $20, 000  beyond  his  dam- 
age, it  is  our  duty,  when  a  confirmation  of  the 
report  is  asked  for,  to  look  into  the  evidence, 
and  see  whether  it  supports  the  decision  of  the 
commissioners,  and  if  we  are  satisfied  that  the 
benefit  to  the  individuals  affected  by  the  im- 
provement has  been  greatly  overrated,  we  can- 
not confirm  the  report,  although  the  effect  of 
such  refusal  to  confirm  may  be  to  defeat  the 
improvement.  If  the  benefit  to  the  owners  of 
property  within  the  range  of  assessment  is  less 
than  any  contemplated  improvement  will  cost, 
they  cannot,  upon  any  just  construction  of  the 
Act,  be  made  to  pay  the  whole  expense.  They 
can  be  assessed  only  for  the  benefit  and  advan- 
tage which  they  will  derive  from  the  improve- 
ment, over  and  above  their  loss  and  damage; 
and  such  benefit  and  advantage  ought  not  to 
be  speculative  and  distant,  depending  upon  re- 
mote and  uncertain  contingencies,  but  it  should 
be  substantial,  certain  and  capable  of  being 
realized  within  a  reasonable  and  convenient 
time. 

The  weight  of  evidence  in  this  case  certainly 
is,  that  the  benefit  to  Mr.  Williams  from  the 
opening  of  the  street  in  question  has,  according 
to  these  principles,  been  greatly  overrated. 

We,  therefore,  direct  the  report  to  be  returned 
to  the  same  Vommissionersfor  reconsideration  and 
correction. 

Cited  in— 19  Wend.,  668, 681 ;  6  Barb.,  221 ;  17  Barb.. 
621;  63  Barb.,  284;  27Cal.,624;  34O.8t..561. 


D.  WOOD  v.  T.  M.  WOOD. 

Debt  on  Bond — Practice. 

In  an  action  of  debt  on  bond  conditioned  for  the 
payment  of  an  annuity,  after  judgment,  it  is  not 
necessary  to  have  a  scire  facias  to  warrant  an  exe- 
cution for  subsequent  arrears.  An  execution  may 
be  sued  out  without  a  scire  facias,  but  it  seems  ft 
would  be  well  to  specify  in  the  direction,  particu- 
larly, the  arrears  claimed. 

Citations-2  Burr.,  820 ;  5  T.  B,,  538 ;  8  T.  R.,  126 ;  & 
&9Wm.3,ch.  11,  sec.  8;  2B1.,  843;  1  H.  Bl.  297. 

"EXECUTION  for  an  annuity  secured  by 
Jut  bond.  A  judgment  was  entered  in  thi» 
case  at  the  last  May  Term  for  $1,000,  the  pen- 
alty of  a  bond,  and  $55.89,  the  costs  of  suit. 
The  bond  bears  date  June  22, 1816,  and  is  con- 
ditioned for  the  payment  of  $80  annually  to- 
the  plaintiff  during  her  natural  life.  May  15, 
the  attorney  for  the  plaintiff  issued  a  testatum- 
fieri  facias  to  the  sheriff  of  the  County  of  Onon- 
daga,  in  the  usual  form,  and  by  an  indorse- 
ment on  the  execution,  directed  the  sheriff  to 
collect  $825.33,  but  to  allow  on  account  of  the 

WEND.  3. 


1830 


ANONYMOUS. 


454 


same  a  certain  payment  made  by  the  defend- 
455*1  ant.  *Aug.  3,  the  sheriff  returned,  that 
he  had  made  the  money  directed  to  be  levied. 
Oct.  29,  the  attorney  for  the  plaintiff  issued  an 
alias  testatum  fieri  facias  on  the  above  judg- 
ment, and  by  an  indorsement  on  the  execution, 
directed  the  sheriff  to  collect  $80  and  the  inter- 
est thereon  from  June  22,  1829,  besides  his 
fees.  It  appeared  that  the  sum  directed  to  be 
levied  on  the  first  execution  was  for  the  bal- 
ance of  the  annuities  which  had  accrued  up  to 
and  including  the  annuity  due  in  June,  1828, 
and  the  costs  of  the  suit;  and  that  the  amount 
directed  to  be  levied  by  the  second  execution 
was  for  the  annuity  due  in  June,  1829. 

The  defendant  moved  to  set  aside  the  exe- 
cution for  irregularity,  insisting  that  the  exe- 
cution should  have  been  an  execution  pro  re- 
siduum. 

Mr.  T.  M.  Wood,  defendant  in  proper. 

Mr.  S.  L.  Edwards,  for  plaintiff. 

By  the  Court,  Savage,  C h.  J.  The  ques- 
tion here,  if  any,  is  not  whether  the  execution 
should  have  been  for  the  residue,  but  whether 
the  plaintiff  had  a  right  to  sue  out  an  execu- 
tion for  subsequent  arrears,  without  proceed- 
ing by  scire  facias.  In  England  a  bond  con- 
ditioned for  the  payment  of  an  annuity,  is 
holden  to  be  within  the  statute,  requiring  a 
suggestion  of  breaches  of  the  record.  2  Burr. , 
820;  5  T.  R.,  538;  8  T.  R,  126.  Our  statute, 
however,  excludes  bonds  conditioned  for  the 
payment  of  money,  and  a  scire  facias,  therefore, 
is  not  necessary.  An  execution  may  be  sued 
out  for  arrears  accruing  subsequent  to  the 
judgment  without  a  scire  facias,  at  any  time 
within  a  year  after  they  are  incurred,  or  even 
afterwards,  if  a  writ  of  execution  has  been 
previously  sued  out  and  properly  continued 
down,  in  conformity  to  the  practice  of  the  En- 
glish courts  as  it  existed  previous  to  the  time 
when  it  was  holden  that  a  bond,  conditioned 
for  the  payment  of  an  annuity,  was  within  the 
Statute  8  and  9  Wm.  III.,  ch.  11,  sec.  8,  2  Bl., 
843;  1  H.  Bl..  297.  It  would  be  well,  how- 
ever, when  an  execution  issues  for  subse- 
quent arrears,  that  the  direction  to  the  sheriff 
456*]  should  specify  particularly  *the  arrears 
claimed,  as  for  instance,  "levy  $80,  the  annu- 
ity due  June  22,  1829,  according  to  the  condi- 
tion of  the  bond  declared  on  in  this  cause." 
The  motion  in  this  case  is  denied,  with  costs. 

Cited  in-3  Barb.,  198 ;  19  How.  Pr.,  387. 


ANONYMOUS. 

Admission  of  Attorneys. 

The  order  for  allowance  for  classical  studies  to 
clerks  of  attorneys  must  be  obtained  at  the  com- 
mencement of  the  term-  of  clerkship.  If  omitted  a 
judRe's  order  should  be  obtained  in  vacation. 

A  N  application  was  made  to  the  court,  for  a 
-LA.  special  order  for  the  examination  of  a  can- 
didate for  admission  as  an  attorney,  on  the 
ground  that  a  regular  order  had  not  been  ob- 
tained for  an  allowance  for  classical  studies  at 
the  commencement  of  his  term  of  clerkship. 

The  Chief  Justice  announced,  that  for 
the  future  the  court  will  strictly  adhere  to  the 
rules  established  as  to  the  admission  of  candi- 
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dates  for  examination.  That  if  a  person  com- 
mencing a  clerkship  in  an  attorney's  office  is 
entitled  to  an  allowance  for  classical  studies, 
such  allowance  must  be  ascertained  and  set- 
tled by  one  of  the  judges  at  the  commencement 
of  the  clerkship,  and  will  not  be  inquired  into 
by  the  court  when  application  is  made  for  ex- 
amination. If  special  circumstances  exist, 
excusing  the  omission,  application  should  be 
made  to  one  of  the  judges  in  vacation,  and  not 
to  the  court  during  term. 


ONTARIO  BANK  ».  PETRIE. 

Negotiable  Paper — Notice  of  Non-payment  — 
Time  for  Demand — Sunday. 

Where  in  a  notice  of  non-payment  dated  on  the 
day  that  a  draft  falls  due,  it  is  state  dthat  the  draft 
was  protested  on  the  evening  before  for  non-pay- 
ment, and  that  the  holders  look  to  the  indorser  for 
payment,  it  is  right  and  proper  to  submit  the  ques- 
tion to  a  juiy,  whether  or  not  the  defendant,  has 
been  misled. 

A  draft  falling  due  on  Sunday  may  be  demanded 
on  the  preceding  day. 

Citations-2  Johns.  Ch.,  337,  338  ;  12  Mass..  6. 

THIS  was  an  action  of  assumpsit.  tried  at  the 
Oneida  Circuit  in  Apr.,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 
The  defendant  was  sued  as  the  third  indorser 
of  a  draft,  drawn  by  a  firm  of  the  name  of 
Sprague  &  Dann  on  R.  &  G.  Barlow,  and  ac- 
cepted by  them  for  $350,  dated  Mar.  28,  1828, 
*and  payable  five  months  after  date.  [*457 
The  draft  fell  due  Aug.  31,  which  being  a  Sun- 
day, it  was  presented  for  payment  Aug.  30, 
at  N.  Y.,  where  the  acceptors  resided,  and  not 
being  paid,  notice  of  the  demand  and  non-pay- 
ment was  put  into  the  postoffice  on  the  same 
day  or  the  next  morning;  the  mail  then  closed 
at  3  P.  M.  after  which  hour  the  demand  was 
made.  The  notice  directed  and  sent  to  the 
defendant  was  in  these  words  :  "  New  York, 
August  30, 1828.  Sir— Please  to  take  notice  that 
Sprague  &  Dann's  draft  on  Rob't  &  Geo.  Bar- 
tow,  and  accepted  by  them  for  $350,  endorsed 
by  you,  was  last  evening  protested  for  non-jxiy- 
ment,  and  that  the  holders  look  to  you  for  the  pay- 
ment thereof.  Yours,  &c.  J.  G.  B.,  Notary  Pub- 
lic." [The  words  in  italic  were  printed.]  It 
was  conceded  on  the  trial  that  the  defendant 
was  an  indorser  on  other  paper  between  the 
same  parties,  but  not  for  the  precise  amount, 
nor  of  the  same  date,  nor  which  fell  due  in 
the  same  month  with  the  draft  in  this  case. 
The  counsel  for  the  defendant  objected  to  the 
sufficiency  of  the  notice,  which  objection  being 
overruled,  he  requested  the  judge  to  charge  the 
jury  that  the  notice  was  calculated  to  mislead 
the  defendant,  and  was,  in  law,  not  sufficient 
to  charge  him.  The  judge  instructed  the  jury, 
that  if  they  believed  that  the  defendant  was 


NOTE.— 1.  Negotiable  paper— Sunday  and  legal  hol- 
idays— Notes  and  biltefaUtng  due  on.  2.  Commence- 
ment of  suit—  Time  of. 

.\ntfn  atnl  liillrt  falling  due  on  Sunday  or  a  legal  hol- 
iday, are  due  the  preceding  secular  day.  See  Jack- 
son v.  Richards,  2  Cat.,  343,  note. 

2.  An  action  brought  on  negotiable  paper  before 
the  expiration  of  the  last  day  of  grace,  is  }>remature. 
See  Osborn  v.  Moncure,  ante,  p.  170,  note. 
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misled  by  the  notice  given  to  him,  they  ought 
to  find  for  him;  otherwise,  their  verdict  should 
be  for  the  plaintiffs.  The  defendant  excepted. 
The  jury  found  for  the  plaintiffs.  A  motion  was 
now  made  to  set  aside  the  verdict. 

Messrs  D.  Burwell  and  J.  A.  Spencer, 
for  defendant.  According  to  the  notice,  the 
•demand  was  made  two  days  previous  to  the 
draft  falling  due.  It  was  the  province  of  the 
judge  and  not  of  the  jury  to  pass  upon  the  suf- 
ficiency of  the  notice;  the  evidence  consisting 
of  a  written  document,  the  import  of  it  was 
matter  of  law,  and  not  of  fact,  1  T.  R.  180 ; 
he,  therefore,  should  not  have  submitted  to  the 
jury  the  question  whether  or  not  the  defend- 
ant was  misled.  Demand  of  payment  must 
be  made  when  a  note  or  bill  is  due,  and  not 
before  it  is  due.  The  notice  in  this  case  stating 
the  demand  to  have  been  made  before  the  ma- 
458*]  turity  of  the  draft,  the  defendant  *had 
*  right  to  disregard  it.  This  is  not  like  the  case 
of  an  informal  notice,  where  the  party  would 
be  put  on  inquiry. 

Mr.  C.  P.  Kirkland,  for  plaintiffs.  If  the 
notice  be  sufficient  to  put  the  party  on  inquiry 
it  is  enough.  2  Johns.  Cas. ,  838.  No  partic- 
ular form  of  notice  was  necessary;  that  part 
of  it  in  this  case  which  states  the  draft  to  have 
been  protested  was  superfluous,  the  party  be- 
ing apprised  that  the  holders  looked  to  him 
for  payment.  Whether  the  defendant  could 
have  been  misled  by  the  notice  was  properly 
submitted  to  the  jury.  Such  question  was  sub- 
mitted in  the  case  of  Smith  v.  Whiting,  12 
Mass.,  6,  where  the  notice  was  grossly  defect- 
ive. The  jury  here  were  warranted  in  say- 
ing that  the  defendant  could  not  have  been 
misled. 

By  the  Court,  Savage,  Ch.  J.  The  only  dif- 
ficulty in  this  case  is  in  the  notice  of  non-pay- 
ment. The  note  was  due  Aug.  31,1828,  which 
was  Sunday;  the  demand  was  made  on  Satur- 
day, the  30th,  and  notice  sent  by  the  first  mail. 
The  notice,  dated  the  30th,  states  payment  was 
demanded  last  evening  instead  of  this  even- 
ing. The  judge  was  right  in  submitting  to  the 
jury  the  question,  whether  the  defendant  was 
misled.  The  case  of  Reedy  v.  Seixas,  2  Johns. 
Cas.,  337,  338,  is  similar  in  principle;  there,  the 
note  was  misdescribed  in  the  notice,  and  the 
court  said  it  was  sufficient  to  put  the  defend- 
ant on  inquiry,  and  that  it  was  incumbent  on 
him  to  show  circumstances  to  mislead  him, 
such  as  other  notes  indorsed  by  him.  Here 
there  were  other  notes,  but  none  due  the  same 
month.  In  Smith  v.  Whiting,  12  Mass.,  6, 
there  were  two  errors  in  the  notice :  the  mak- 
er's name  was  written  Gushing  instead  of  Gush- 
man,  and  the  note  was  said  to  have  fallen  due 
before  the  days  of  grace  had  expired,  but  the 
court  considered  the  errors  immaterial.  In 
this  case,  it  was  properly  left  to  the  jury  to  say 
whether  the  defendant  was  misled,  and  they 
have  found  that  he  was  not  misled.  The  de- 
mand was  made  on  the  right  day,  and  the  no- 
tice was  in  due  season.  The  stating  in  the  no- 
tice that  the  draft  was  protested  for  non-pay- 
ment on  the  evening  before  it  fell  due,  could 
not  prejudice  the  defendant. 

New  trial  denied. 

Cited  in— 9  Wend.,  280 :  2  Hill,  595 ;  17  Kan.,  597. 
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*PELTIER  0.  J.  &  E.  COLLINS.  [*459 

Sales — Warranty  of  Quality — Parol  Evidence 
of,  Inadmissible  to  Take  the  Case  Out  of  the 
Statute  of  Frauds — Object  of  Memorandum — 
Material  Difference  between  Memoranda. 

A  warranty  of  the  quality  of  an  article  in  the  sale 
of  chattels  when  made  is  an  essential  part  of  a  bar- 
gain, and  should  be  stated  in  the  note  or  memoran- 
dum; the  omission  of  it  renders  the  contract  void, 
and  parol  evidence  is  inadmissible  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds. 

The  object  of  the  note  or  memorandum  is  not 
merely  to  prove  that  there  was  a  bargain,  but  to 
show  what  it  was— at  least  the  extent  and  entirety 
of  the  consideration  for  the  promise,  for  the  breach 
of  which  the  action  is  brought. 

There  is  no  contract  if  there  be  a  material  differ- 
ence between  the  note  of  the  bargain  delivered  by 
a  broker  to  the  vendee  and  that  delivered  to  the 
vendor. 

Citations— Rob.  Fraud.118 ;  1  Ves.  Jr.,  326 ;  3  Johns., 
419 ;  11  East,  156 ;  1  Sch.  &  L.,  22 ;  12  East,  6 ;  1  Chit. 
PL,  300 ;  1  Holt,  172. 

TERROR  from  the  N.  Y.  C.  P.  J.  &  E.  Col- 
J-J  lins  sued  Peltier  in  the  C.  P.,  in  an  action 
of  assumpsit  to  recover  damages  for  the  breach 
of  a  contract  in  not  receiving  and  paying  for  a 
quantity  of  rice  alleged  to  have  been  sold  by 
the  plaintiffs  to  the  defendant.  The  plaintiffs 
recovered  a  verdict  and  entered  judgment, 
which  was  brought  into  this  court  by  writ  of 
error,  on  a  bill  of  exceptions  taken  at  the  trial. 
One  J.  J.  Werth,  a  produce  broker  in  the 
City  of  N.  Y.,  Apr.  11,  1826,  showed  to  the 
defendant  several  samples  of  rice  which  he  had 
obtained  of  the  plaintiffs,  and  for  which  they 
asked  three  and  a  quarter  cents  by  the  pound. 
He  showed  him  a  sample  of  two  parcels,  one 
marked  H.  G.  containing  76  tierces,  and  the 
other  G.  containing  73  tierces,  which  the  defend- 
ant said  he  would  take.  The  defendant  asked 
the  broker  if  he  thought  he  could  not  get  the 
rice  for  three  and  one  eighth  cents  per  pound, 
who  answered  that  he  thought  the  plaintiffs 
would  not  take  less  than  three  and  one  quarter 
cents  per  pound,  and  added  that  the  mark  H. 
G.  was  all  of  one  crop  and  from  one  planta- 
tion, and  would  be  warranted  as  to  quality  by 
the  plaintiffs.  The  defendant  said  he  would 
examine  it  in  the  cask,  and  satisfy  himself  as 
to  the  quality,  if  he  made  the  purchase  ;  that 
he  must  have  his  own  terms  if  he  bought  it ; 
that  if  the  plaintiffs  would  give  him  the  choice 
to  take  four  months  credit,  or  three  per  cent, 
discount  for  cash,  that  witness  might  make  the 
purchase.  The  defendant,  however,  reserved 
to  himself  the  right  to  examine  the  rice  in  the 
casks,  and  to  approve  or  disapprove  of  the  bar- 
gain, as  he  should  think  fit  on  such  examina- 
tion. The  broker  went  to  the  plaintiffs,  and 
stated  that  he  had  found  a  purchaser  for  the  two 
parcels  H.  G.  and  G.,  provided  they  would  sell 
on  a  credit  of  four  months  or  three  per  cent, 
discount  for  cash,  at  the  option  of  the  pur- 
chaser. The  plaintiffs,  on  being  informed  who 
was  the  purchaser,  said  *he  should  [*46O 
have  the  rice.  The  broker  observed  that  he 
had  stated  to  the  defendant  that  the  plaintiffs 
would  warrant  the  parcel  of  76  hogsheads, 
upon  which  they  replied  that  they  would  war- 
rant the  whole.  One  of  the  plaintiffs  wrote  a 
memorandum  of  the  agreement  in  a  book  of  the 
plaintiffs, which  the  broker  signed.  The  broker 
went  to  his  own  office,  and  wrote  and  signed 
a  memorandum  of  the  bargain  for  the  pur- 
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•chase  of  the  rice  in  his  own  memorandum 
book,  of  which  he  gave  a  copy  the  next  morn- 
ing to  the  defendant  at  the  defendant's  office. 
The  book  in  which  the  plaintiffs  wrote  the 
imemorandum  was  entitled,  "  Memorandum 
book  of  J.  G.  Collins  and  son."  The  memo- 
randum was  written  on  the  40th  or  50th  page 
from  the  beginning  of  the  book  (the  interme- 
diate pages  being  written  up  with  entries  of 
sales  and  purchases  in  a  similar  form  to  the 
•entry  in  this  case,  made  from  time  to  time,  and 
^subsequent  entries  were  made  in  like  manner), 
nn  the  following  words  :  "  New  York,  April 
11,  1826.  Sold  F.  Peltier,  at  4  months  or  3  pr. 
•ct.  for  cash,  H.  G.  76  tierces  rice,  and  G.  78 
tierces  rice,  $3£  per  100  Ib.  pr.  J.  J.  Werth. 
For  acct.  J.  H.  Glover  and  Rice,  No.  71.  Schr. 
•Garguer.  In  acct.  J.  F.  &  Co.  I  certify  the 
Above  to  be  correct  (signed),  Jno.  J.  Werth." 
The  entry  in  the  broker's  book  was  in  the  fol- 
lowing words  :  "  New  York,  April  11,  1826. 
Purchased  from  J.  G.  Collins  and  son  by  order 
.and  for  account  of  F.  Peltier,  Esq.  H.  G.  76, 
•G.  73 — 149  tierces  rice,  as  per  samples,  at  3^ 
cents,  4  mos.  credit  or  3  pr.  ct.  disct.  for  cash, 
at  the  option  of  the  buyer,  with  guaranty  of 
the  quality  (signed),  Jno.  J.  Werth,  Broker." 
When  the  broker  handed  the  copy  of  the  memo- 
randum to  the  defendant,  he  objected  to  it  be- 
cause the  broker  had  not  inserted  in  it  that  the 
defendant  was  to  have  the  privilege  of  looking 
at  the  rice  in  the  cask  before  making  the  pur- 
chase. The  broker  told  him  that  the  quality 
of  the  rice  was  warranted  by  the  plaintiffs  and, 
therefore,  there  could  be  no  difficulty  about  it. 
The  defendant  made  no  reply,  neither  saying 
that  he  was  satisfied  or  dissatisfied.  Within  a 
•day  or  two  after  the  purchase  thus  made,  the 
defendant  went  with  the  broker  to  examine  the 
rice;  he  approved  of  the  parcel  marked  H.  G., 
and  told  the  plaintiffs  he  would  take  it,  but 
461*]  disapproved  *of  the  other  parcel,  and 
said  he  would  not  take  it.  Apr.  25,  one  of  the 
plaintiffs  informed  the  defendant  that  he  was 
ready  to  comply  with  the  contract  on  his  part, 
and  that  if  the  defendant  did  not  take  away 
the  rice  on  that  day,  they,  the  plaintiffs, would 
sell  it  on  the  succeeding  Saturday,  on  the  de- 
fendant's account.  The  defendant  said  he  did 
not  consider  the  rice  as  his,  and  that  he  would 
not  take  it.  May  2  it  was  sold  at  auction  at  a 
loss  of  $415.98,  for  the  recovery  of  which  the 
action  was  brought. 

The  declaration  contained  several  counts.  The 
first  count  set  forth  that  on,  &c.,  at,  &c.,the  de- 
fendant bargained  for  and  bought  of  the  plaint- 
iffs, and  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendant,  then  and  there  sold 
to  the  defendant  a  large  quantity  of  rice,  to  wit: 
149  tierces  of  rice,  amounting  to  88,153  pounds 
net  weight,  at  the  rate  of  $3.25  per  100  pounds, 
to  be  delivered  by  the  plaintiffs  to  the  defend- 
ant, and  to  be  paid  for  in  four  months  there- 
after, or  to  be  paid  for  in  cash,  with  three  per 
•cent,  discount  or  deduction  from  the  said  price, 
at  the  option  of  the  defendant];  and  in  consid- 
eration thereof,  and  that  the  plaintiffs,  at  the 
like  special  instance  and  request  of  the  defend- 
ant, had  then  and  there  undertaken  and  faith- 
fully promised  the  defendant  to  deliver  the  rice 
to  him  the  defendant,  he, the  defendant, under- 
took and  then  and  there  faithfully  promised 
the  plaintiffs  to  accept  the  rice  of  and  from 
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them,  the  plaintiffs,  and  to  pay  them  for  the 
same  in  four  months  thereafter.or  to  pay  them 
in  cash,  after  making  the  discount  or  deduc- 
tion aforesaid.  Then  follows  an  averment  of  a 
readiness  on  the  part  of  the  plaintiffs  to  deliver, 
&c.,  and  a  breach  on  the  part  of  the  defend- 
ant, &c.  The  second  count  was  similar  to  the 
first,  setting  forth  the  special  contract.  The 
third  count  was  for  goods  bargained  and  sold, 
without  delivery.  Then  followed  the  common 
counts  for  goods  sold  and  delivered,  quantum 
meruil  and  the  money  counts.  The  defendant 
pleaded  the  general  issue. 

On  the  trial  of  the  cause,  the  reading  in  evi- 
dence of  the  memorandum  entered  in  the 
plaintiffs'  book,  and  signed  by  the  broker, was 
objected  to  by  the  defendant,  but  allowed  by 
the  judge.  After  the  evidence  for  the  plaint- 
iffs was  closed,  the  defendant  moved  that  the 
plaintiffs  be  nonsuited,  because,  *1.  [*462 
The  memorandum  in  the  plaintiffs'  book  not 
containing  the  whole  agreement  as  made  by 
the  broker,  particularly  the  names  of  the  plaint- 
iffs as  sellers  of  the  rice  and  the  warranty  as 
to  the  quality  thereof,  was  not  binding  upon 
the  defendant.  2.  That  the  memorandum  made 
in  the  broker's  book  was  the  only  memorandum 
upon  which  the  defendant  could  be  charged,  if 
any/and  that  was  not  declared  upon.  The  mo- 
tion for  a  nonsuit  was  denied  by  the  judge,  who 
charged  the  jury  that  the  memorandum  in  the 
plaintiffs'  book  was  in  law  a  sufficient  note  or 
memorandum  in  writing  of  the  contract  or 
agreement,  and  the  signing  by  the  broker  was 
sufficient  to  charge  the  defendant ;  that  the 
memorandum  was  not  void  or  invalid  by  rea- 
son that  the  names  of  the  plaintiffs  were  not 
inserted  therein,  the  same  being  entered  in  the 
sale  book  of  the  plaintiffs,  in  which  the  sales 
and  purchases  made  by  them  from  time  to  time 
were  entered;  nor  was  the  same  void  or  invalid 
because  it  did  not  contain  the  whole  agree- 
ment in  setting  forth  the  warranty,  it  being 
competent  to  the  defendant  to  show  and  prove 
such  warranty  as  part  of  the  agreemen^although 
not  contained  in  such  memorandum,  and  that 
the  memorandum  was  binding  upon  the  defend- 
ant, and  the  plaintiffs  were  entitled  to  recover 
unless  the  jury  should  be  of  opinion  that  the 
broker,  in  making  the  agreement,  had  ex- 
ceeded the  authority  given  him  by  the  defend- 
ant; and  that  even  in  such  case,  it  they  should 
be  of  opinion  that  the  defendant  had  subse- 
quently ratified  the  agreement,  the  plaintiffs 
were  entitled  to  recover.  The  jury  found  for 
the  plaintiffs,  with  $233.84  damages,  and  MX 
cents  costs.  The  defendant  excepted  to  the 
charge  and  to  the  various  decisions  made  by 
the  judge. 

Mr.  W.  Slosson.  for  plaintiff  in  error.  The 
action,  if  sustainable,  must  be  supported  under 
the  special  counts,  which  are  founded  wholly 
on  the  memorandum  in  the  plaintiffs'  book, 
which  is  void  within  the  Statute  of  Frauds. 
A  memorandum  must  state  the  contract  with 
reasonable  certainty,  so  that  the  substance  of 
it  can  be  made  to  appear  and  be  understood 
from  the  writing  itself,  without  havinsr  re- 
course to  parol  proof.  3  Johns.,  399.  Tim 
memorandum  did  not  contain  the  names  of 
*the  sellers,  which  is  indispensably  [*4OIi 
necessary.  4  Bos.  &  P.,  252.  It  omitted  the 
warranty,  an  essential  and  vital  part  of  the 
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agreement.  It  was  entirely  different  from  the 
copy  given  the  defendant ;  this  is  a  fatal  ob- 
jection. 5  Taunt.,  786  ;  1  Holt,  172.  It  did 
not  contain  the  whole  agreement.  3  Johns., 
210  ;  5  East,  10.  The  entry  in  the  broker's 
book  was  the  only  proper  entry  of  the  bar- 
gain. Stark.  Ev.,  pt.  4,  p.  614.  If  the  evi- 
dence of  the  warranty  was  admissible,  the 
plaintiffs  should  have  been  nonsuited  for  the 
variance  between  the  contract  as  proposed  and 
declared  on.  1  Chit.  PI.,  299,  300,  340  ;  2  East, 
145  ;  7  Cow.,  85  ;  18  Johns.,  451  ;  8  Cow.,  35 ; 
4/rf.,  406. 

Mr.  G.  Clark,  for  defendants  in  error.  The 
authority  of  the  broker  to  bind  the  defendant 
was  submitted  to  and  passed  upon  by  the  jury, 
and  found  against  him  ;  and  their  finding  is 
conclusive  upon  that  question.  3  Burr.,  1921; 
14  Johns.,  484  ;  4  Johns.  Ch.,  699. 

The  memorandum  in  this  case  has  all  the 
essentials  required  by  statute  to  render  it  valid 
and  binding,  even  within  the  decision  in  3 
Johns.,  399.  It  is  the  15th  section  of  the  Stat- 
ute of  Frauds  which  applies  to  this  case,  and 
it  differs  from  the  llth  section.  The  latter  re- 
quires the  agreement  to  be  in  writing ;  the. 
former  is  complied  with  if  there  be  a  note  or 
memorandum  in  writing  of  the  bargain.  The 
consideration  need  not  be  stated,  nor  anything 
beyond  the  fact  of  a  sale  ;  the  particulars  of 
the  agreement  may  be  proved  by  parol.  6 
East,  307  ;  4  Wh.,  91,  n.;  3  Stark.  Ev.,  1048, 
n.  g.  All  that  is  required  is  a  note  or  memo- 
randum, importing  an  informal  writing  done 
on  the  spot,  at  the  moment,  in  the  hurry  of 
commercial  business.  14  Johns.,  492 ;  13  Mass. , 
142. 

The  memorandum  being  entered  in  the  book 
of  sales  and  purchases  of  the  plaintiffs,  kept 
expressly  for  such  purposes,  was  equivalent 
to  an  actual  signing  and,  in  this  respect,  this 
case  differs  most  essentially  from  the  case  in  4 
Bos.  &  P.,  where  the  memorandum  was  made 
in  a  common  memorandum  book,  and  was 
signed  by  the  vendor  only.  The  note  in  this 
respect  was  sufficient.  2  Bos.  &  P.,  238  ;  2 
464*]  Cai.,  *117.  There  was  no  necessity 
that  the  warranty  should  appear  on  the  face 
of  the  memorandum,  or,  in  other  words,  the 
mutuality  of  the  contract  need  not  appear.  4 
Wh.,  91,  ».  There  was  no  essential  difference 
between  the  memorandum  in  the  plaintiffs' 
book  and  copy  delivered  the  defendant  ;  the 
only  difference  is  as  to  the  clause  of  warranty, 
which  need  not  be  stated.  But  even  in  this 
respect  the  memorandum  in  the  plaintiffs' 
book  shows  it  was  a  sale  by  sample,  which  al- 
ways amounts  to  a  warranty.  Suppose  the 
vendee  signs  a  note  acknowledging  the  pur- 
chase and  promising  payment,  and  the  vendor 
another  acknowledging  the  sale  and  warrant- 
ing the  article,  can  it  be  objected  that  there  is 
a  variance  in  the  two  notes  ?  The  memoran- 
dum made  at  the  time  of  the  sale,  and  not  an 
entry  made  afterwards,  as  here,  in  the  broker's 
book,  should  be  regarded  as  the  note  of  the 
sale.  There  was  no  variance  between  the  con- 
tract as  proved  and  as  declared  on  ;  the  war- 
ranty was  a  distinct  and  collateral  matter 
which  need  not  be  stated.  1  Chit.,  301  ;  1 
Saund. ,  234,  n.  2  ;  1  T.  R,  645,  616.  If  there 
was  a  variance  the  plaintiffs  might  recover  on 
the  third  count.  1  Chit.,  304  ;  1  East,  194  ;  2 
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Chit.,  17;  4  Esp.,  251  ;  7  T.  R.,  67.  The 
plaintiffs  might  also  recover  on  the  general 
counts,  the  contract  having  been  in  fact  exe- 
cuted by  the  sale  of  the  goods  after  notice,  in 
which  they  acted  barely  as  the  agents  of  the 
vendee.  4  Esp.,  251  ;  5  Johns.,  395. 

Mr.  Slosson,  in  reply.  Where  the  agree- 
ment is  reduced  to  writing,  parol  evidence  of 
further  terms  is  inadmissible.  Long,  Sales, 
117,  sec.  9  ;  4  Camp.,  22  ;  the  evidence  of  the 
warranty,  therefore,  ought  not  to  have  been 
received.  As  to  the  construction  put  upon  the 
15th  section  of  the  Act:  it  is  admitted  the 
memorandum  may  be  informal,  but  it  must 
contain  the  substance,  or  the  terms  of  the  con- 
tract, and  such  was  the  decision  upon  this 
very  section.  3  Johns.,  399.  See  also  14  Id., 
487.  Parol  evidence  is  inadmissible  to  add  to 
the  note  or  memorandum  in  writing.  4  Wh., 
92,  93,  n.  If  there  was  a  warranty,  the  dec- 
laration should  have  stated,  that  in  consid- 
eration that  the  plaintiffs  would  sell  and  war- 
rant the  property,  the  defendant  agreed,  &c. ; 
*the  warranty  is  a  part  of  the  con-  [*46o 
sideration,  and  being  omitted  the  variance  is 
fatal. 

By  the  Court,  Marcy,  /.  It  is  quite  evident 
that  the  plaintiffs  below  could  not  recover  on 
a  contract  without  warranty,  because  the  de- 
fendant never  authorized  the  agent  to  make 
a  contract  of  that  description.  The  writing 
did  not  show  such  a  purchase  as  the  agent  was 
authorized  to  make  or  as  he  did  in  fact  make. 
Did  the  judge  err  in  allowing  the  warranty  to 
be  proved  by  parol  ? 

This  contract  is  within  the  15th  section  of 
the  Statute  of  Frauds,  and  to  be  binding  must 
be  in  writing.  Roberts  says  that  the  written 
agreement  or  memorandum  must  set  forth  dis- 
tinctly the  terms  of  the  contract  or  promise, 
either  by  its  own  contents  and  expression,  or 
by  direct  reference  to  something  extrinsic 
which  may  render  it  intelligible  and  certain. 
Rob.,  Frauds,  116.  In  the  case  of  Brodie  v. 
St.  Paul,  1  Ves.,  Jr.  Mr.  JusticeEu Her,  sitting 
for  the  Lid.  Chancellor,  said,  "if  the  agree- 
ment is  certain  and  explained  in  writing,  signed 
by  the  parties,  that  binds  them ;  if  not,  and 
evidence  is  necessary  to  prove  what  the  terms 
were,  to  admit  it  would  effectually  break  in 
upon  the  statute  and  introduce  all  the  mischief, 
inconvenience  and  uncertainty  the  statute  was 
designed  to  prevent."  These  views  accord 
with  those  of  Ch.  J.  Kent,  in  the  case  of  Bailey 
v.  Ogden,  3  Johns.,  419,  where  he  says,  "  the 
form  of  the  memorandum  cannot  be  material, 
but  it  must  state  the  contract  with  reasonable 
certainty,  so  as  the  substance  of  it  can  be  made 
to  appear  and  be  understood  from  the  writing 
itself,  without  having  recourse  to  parol  proof." 
Ld.  Ellenborough  says,  in  the  case  of  Baydett 
v.  Drummond,  11  East,  156,  "the  statute  ex- 
cludes parol  evidence."  Ld.  Redesdale  would 
not  hear  parol  evidence  to  show  what  was  in- 
tended to  be  the  term  in  the  lease,  by  connect- 
ing the  lease  with  an  advertisement  of  the 
premises.  1  Sch.  &  L.,  22.  I  find  no  case  in 
which  these  authorities  are  questioned,  and  in 
my  opinion,  to  question  the  principle  upon 
which  they  are  based  would  be,  in  effect,  to- 
annul  the  statute.  If  parol  evidence  were  per- 
mitted to  show  terms  and  conditions  in  a  con- 
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466*]  tract,  *other  than  such  as  are  specified 
in  the  memorandum,  all  the  mischiefs  would 
result  from  such  a  rule  that  would  be  the  con- 
sequence of  a  total  abolition  of  the  statute. 
The  object  of  the  memorandum  is  not  merely 
to  prove  that  there  was  a  bargain,  but  to  show 
what  the  bargain  was,  at  least  the  extent  and 
entirety  of  the  consideration  for  the  promise 
on  which  the  suit  is  brought. 

Was  that  part  which  was  omitted  in  this  case, 
the  warranty  clause,  one  of  the  substantial 
terms  of  this  contract?  I  cannot  view  it  other- 
wise. In  the  case  of  Powell  v.  Edmunds,  12 
East,  6,  it  is  said  that  a  warranty  as  to  the 
quantity  of  timber  would  vary  the  agreement 
contained  in  the  written  conditions  of  a  sale. 
The  warranty  is  almost  as  important  a  part  of 
the  contract  as  the  price  or  the  designation  of 
the  article  sold,  and  equally  so  with  what  re- 
lates to  the  delivery  or  the  credit.  If  we  would 
avoid  confusion,  it  should  be  recollected  that 
we  are  not  endeavoring  to  ascertain  what  is 
necessary  to  be  stated  in  declaring  upon  a  con- 
tract properly  made,  but  whether  a  warranty 
is  a  substantial  part  of  it.  It  often  happens 
that  a  part  only  of  a  contract  need  to  be  set  forth 
in  the  pleadings  in  a  suit.  1  Chit.  PL,  300. 
Suppose  the  contract  had  been  with  warranty 
and  the  memorandum  in  the  plaintiffs'  sales 
book  had  been  signed  by  the  defendant,  but 
the  warranty  clause  omitted,  and  suppose  the 
rice  had  been  delivered  and  had  proved  to  be 
of  an  inferior  quality,  could  the  defendant  have 
shown  the  warranty  by  parol  ?  The  authori- 
ties to  which  I  have  referred  show  most  abun- 
dantly that  he  could  not.  Is  the  rule  of  proof 
different  where  the  memorandum  is  subscribed 
by  the  agent  ?  Most  certainly  not.  To  show 
that  the  defendant  was  bound  by  the  contract 
made  by  his  agent,  the  judge  admitted  parol 
evidence  that  there  was  a  warranty,  and  the 
jury  found  that  the  agent  had  authority  to 
make  a  contract  with  warranty;  yet  if  the  de- 
fendant had  recognized  the  contract,  it  would 
have  been  to  him  a  contract  within  the  statute 
and,  therefore,  void;  or  a  contract  without  war- 
ranty, because  he  would  have  been  confined  to 
the  written  memorandum  to  show  its  terms.  In 
testing  the  authority  of  the  agent,  no  contract 
but  such  as  was  available  to  the  defendant 
467*]  should  have  been  considered,  *andthe 
judge  should  not  have  admitted  evidence  that 
the  defendant  could  not  have  introduced  in  a 
suit  on  that  contract. 

If  the  contract  proved  by  parol  is  that  relied 
on  by  the  plaintiffs  below,  they  cannot  re- 
cover, because  it  is  within  the  15th  section 
of  the  Statute  of  Frauds;  a  material  part  of  it, 
the  warranty,  being  omitted  in  the  memoran- 
dum. If  they  are  proceeding,  as  they  appear 
to  be,  on  the  memorandum  made  in  the  sale 
book,  they  cannot  recover,  because  they  are 
endeavoring  to  enforce  a  contract,  or  rather 
seek  to  recover  damages  for  the  breach  of  a 
contract  made  without  the  authority  of  the  de- 
fendant below. 

It  is  admitted  on  both  sides  that  the  memo- 
randum in  the  plaintiffs'  sale  book  is  the  writ- 
ing that  is  to  take  the  sale  out  of  the  statute. 
That  contains  no  warranty ;  the  copy  of  the 
memorandum  handed  by  the  broker  to  the 
plaintiff  did  contain  one.  If  a  broker  deliver  a 
bought  and  sold  note  which  materially  differ, 
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there  is  no  valid  contract.  1  Holt,  172.  Such 
was  the  case  here,  unless  what  the  defendants 
contend  is  true,  that  the  note  entered  in  their 
sale  book  contains  in  effect  a  warranty  show- 
ing, as  they  aver,  that  the  sale  was  by  sample, 
which  implies  a  warranty  that  the  articles  sold 
shall  correspond  with  the  sample.  Though  the 
allegation  of  this  fact  is  repeatedly  made  in 
the  argument  submitted  to  us,  yet  I  do  not  find 
it  to  be  so  in  point  of  fact.  The  memorandum 
contained  in  the  case  discloses  nothing  to  show 
that  the  sale  was  by  sample.  If  it  is  meant 
that  the  memoranda  are  alike  because  it  is 
shown  by  parol  evidence  that  the  sale  was 
made  in  that  manner,  the  defendants  are  met 
by  the  objection  that  the  fact  is  not  proved  by 
the  writing,  and  it  is  not  permissible  to  show 
it  otherwise. 

It  is  urged  that  the  plain  tiffs  might  recover  on 
the  general  count  for  goods  bargained  for  and 
sold.  The  objection  to  this  position  is  twofold ; 
first,  the  contract  is  executory  and  the  plaint- 
iffs are  proceeding  for  the  damages  they  have 
sustained  for  the  non-fulfillment  of  it;  and  sec- 
ondly, they  fail  to  prove  in  a  proper  manner  a 
contract  by  which  the  defendant  is  bound.  I 
think  the  judgment  below  ought  to  be  reversed. 

Judgment  reversed. 

Cited  in— 9  Wend.,  29 ;  2  Sand.,  137 ;  5  Sand.,  109 ;  2 
Hilt.,  198 ;  10  Leg.  Obs.,  46 ;  13  Allen,  361. 
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ANDERSON  ET  AL.,  Commissioners  of  High- 
ways of  the  Town  of  HARRISON,  in  the  Coun- 
ty of  Westchester. 

Certiorari    to   Justice'    Court  —  Statutes — 
Highways. 

A  certiorari  will  not  lie  to  a  justice  of  the  peace  to 
brinR  up  the  proceeding^  had  under  the  Revised 
Statutes  Concerning: Encroachments  on  Highways. 

In  a  proceeding?  of  that  kind  the  justice  cannot 
pass  upon  the  qualifications  of  the  persons  returned 
as  jurors. 

"17  RROR  on  certiorari.  The  certiorari  in  this 
J-J  case  was  directed  to  J.  H.  Smith,  Esq.,  one 
of  the  justices  of  the  peace  in  the  County  of 
Westchester.  in  which,  after  a  recital  of  a 
willingness  to  be  certified  of  certain  proceed- 
ings had  before  the  justice,  on  the  complaint 
of  I.  Anderson,  I.  H.  and  C.  C.,  Commis- 
sioners of  Highways  of  the  Town  of  Harri- 
son in  the  said  county,  against  Richard  Putrs- 
ley,  touching  certain  pretended  encroachments 
said  to  have  been  made  on  a  certain  highway 
in  the  said  town,  the  justice  was  commanded 
to  send  to  this  court  the  written  complaint  and 
allegations  of  the  commissioners  produced  and 
read  before  the  justice,  and  the  jury  called  to 
try  the  same;  together  with  the  written  plea  or 
answer  of  Pugsley  thereto;  the  decision  of  the 
justice  made  on  the  trial;  a  full  and  true  state- 
ment of  the  testimony  produced  before  the 
justice  and  the  jury;  the  inquisition  made  by 
the  jury;  and  the  judgment  rendered  for  the 
costs  therein,  with  all  things  touching  the  same 
as  fully  and  entirely  as  they  appeared,  were 
had  or  might  remain  before  him.  This  writ 
was  tested  in  May  and  returnable  in  Aug.,  1828. 
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The  justice  made  a  return  to  the  certiorari, 
in  which  he  stated  that  June  25,  1828,  on  the 
application  of  the  Commissioners  of  Highways 
of  the  Town  of  Harrison,  he  issued  a  precept 
directed  to  a  constable  of  the  said  town,  requir- 
ing him  to  summon  twelve  freeholders  to  meet 
at  a  certain  place  July  1,  then  next,  at  1  o'clock 
P.  M.,  to  make  a  jury  to  inquire  whether  any 
encroachment  had  been  made,  and  by  whom, 
on  a  certain  public  highway  (particularly  de- 
scribing it),  said  highway  being  encroached 
upon,  as  alleged,  by  thefenreon  the  north  side 
thereof  along  the  land  occupied  by  Richard 
Pugsley  in  said  town;  and  also  requiring  the 
constable  to  give  notice  of  the  time  and  place 
of  the  meeting  of  the  freeholders  to  the  Com- 
missioners and  to  Pugsley;  which  precept  was 
delivered  to  a  constable  of  the  Town  of  Harri- 
son. July  1,  the  constable  returned  the  pre- 
469*]  cept  *to  the  justice,  with  a  panel  con- 
taing  the  names  of  twelve  freeholders  sum- 
moned by  him.  The  Commissioners  and  Pugs- 
ley appeared  before  the  justice,  and  the  free- 
holders being  called  also  appeared.  When  the 
first  person  named  on  the  panel  was  about  to 
be  sworn  by  the  justice  to  inquire  into  the  en- 
croachment alleged  to  have  been  made,  the 
counsel  for  Pugsley  proposed  to  inquire  of  him 
whether  he  had  made  up  an  opinion  in  relation 
to  the  encroachment.  The  counsel  for  the 
Commissioners  objected  to  the  inquiry, and  the 
justice  decided  that  by  the  Act  under  which 
the  freeholders  were  convened  he,  the  justice, 
after  issuing  the  precept  to  summon  the  free- 
holders, was  only  authorized  to  swear  the 
freeholders  and  witnesses  on  the  hearing,  and 
had  no  power  to  hear  or  decide  relative  to  the 
competency  of  the  freeholders.  No  further  ob- 
jections being  made,  the  persons  named  in  the 
panel  were  sworn  and  affirmed  by  the  justice 
to  inquire  whether  any  encroachment  had  been 
made,  and  by  whom.  The  justice  further  cer- 
tified the  names  of  certain  witnesses  sworn  by 
him,  as  well  on  the  part  of  Pugsley  as  on  the 
part  of  the  Commissioners,  and  stated  that  they 
were  examined  by  the  counsel  of  the  parties 
before  the  freeholders,  who,  after  hearing  the 
proofs  and  allegations  of  the  parties,  stated 
that  they  found  that  the  fence  on  the  north  side 
of  the  highway,  and  along  the  land  in  the  oc- 
cupancy of  Pugsley,  was  an  encroachment  on 
the  said  highway,  and  signed  a  certificate  to 
that  effect  as  he,  the  justice,  was  informed  and 
believed,  but  that  the  same  was  never  in  his 
possession  or  custody,  that  he  had  not  a  copy 
or  record  thereof,  and  that  it  was  not  in  his 
power  to  state  the  contents  thereof  ;  that  the 
same  was  taken  by  the  Commissioners  and  filed 
in  the  town  clerk's  office  July  3,  1828,whereit 
remains,  as  he  was  informed  and  believed.  He 
further  certified,  that  the  costs  attending  the 
inquiry  were  taxed  by  him,  the  justice.at  $6.19 
(stating  the  items),  but  the  same  had  not  been 
paid  to  him  by  Pugsley,  nor  had  he  issued  any 
process  for  the  collection  of  the  same. 

The  case  came  before  the  court  on  a  notice 
served  on  the  attorney  of  the  plaintiff,  that  the 
47O*]  same  would  be  brought  to  a  *hearing 
and  argument  on  the  certiorari  and  return,  and 
it  was  now  heard  ex  parte. 

Mr.  J.  W.  Tompkins,  for  defendants,  in- 
sisted that  there  was  no  judgment  before  the 
court  which  could  either  be  affirmed  or  reversed ; 
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that  the  acts  of  the  justice  were  wholly  minis- 
terial and  not  judicial  ;  that  his  authority  was 
limited  to  the  issuing  of  a  precept  to  summon 
the  jury,  to  the  swearing  of  the  jury  and  wit- 
nesses, and  to  the  issuing  of  a  warrant  for  the 
collection  of  the  costs  ;  that  he  had  no  power 
to  decide  the  question  raised  on  the  inquiry,  or 
any  other  question.  He  cited  the  case  of  "Nich- 
ols v.  Williams,  8  Cow.,  16,  in  support  of  the 
principle  that  inferior  jurisdictions  must  strict- 
ly pursue  the  authority  under  which  they  act, 
and  cannot  take  anything  by  implication.  That 
the  cause  could  be  heard  on  the  certiorari  and 
return,  although  no  assignment  or  joinder  in 
error  had  been  filed,  he  cited  15  Johns.,  537;  16 
Id.,  49;  1  Cow.,  23,  2tf,  n.  a;  8Id.,  13;  1  Dunl. 
Pr.,  226,  228. 

By  the  Court,  Savage,  Ch.  J.  The  justice 
was  right  in  the  opinion  he  pronounced,  that 
after  issuing  the  precept  for  summoning  the 
jury,  he  had  no  duty  to  perform  on  the  inquiry 
except  to  swear  the  jury  and  the  witnesses.  In 
a  proceeding  under  this  statute  he  does  not  act 
judicially  ;  he  has  no  judgment  to  render,  nor 
order  of  any  kind  to  enter;  if  the  costs  are  not 
paid  in  ten  days,  it  is  his  duty  to  issue  a  war- 
rant, not  an  execution,  for  their  collection.  He 
is  of  course  to  tax  the  costs,  but  he  has  not  the 
custody  of  the  certificate  of  the  finding  of  the 
jury;  and  it  seems  to  me  he  has  no  right  to  de- 
cide upon  the  qualifications  of  the  jurors. 

There  is  no  judgment,  order  or  proceeding  of 
the  justice  to  be  affirmed  or  reversed.  He  did 
not  hold  a  court  under  the  Fifty  Dollar  Act;  he 
could  exercise  no  powers  but  such  as  are  given 
him  by  the  Statute  Relating  to  Highways, 
under  which  the  proceeding  in  question  was 
had.  The  constable  seems  to  have  the  selection 
of  the  jury,  and  the  jury  so  selected,  after  hear- 
ing the  proofs  and  allegations  of  the  parties, 
are  to  make  a  certificate,  which  is  to  determine 
the  fact  of  encroachment.  The  justice  has  no 
voice  in  the  matter  ;  he  is  not  *even  to  [*47 1 
record  the  finding  of  the  jury  ;  he  is  merely  to 
administer  an  oath  to  them,  and  to  swear  the 
witnesses  ;  and  this  power  might  as  well  have 
been  delegated  to  any  other  officer  (the  town 
clerk  for  instance)  as  to  a  justice.  The  statute 
giving  authority  to  the  justice  to  administer 
oaths  does  not  confer  the  right  of  judging  upon 
the  qualifications  of  the  jurors,  and  no  such 
power  is  given  by  the  statute.  I  am,  therefore, 
of  opinion  that  the  certiorari  be  dismissed. 

Certiorari  dismissed. l 

Cited  in— 17  Wend,,  17 ;  2  Hill,  22. 

1.— The  provisions  of  the  Revised  Statutes,  under 
which  these  proceedings  were  had,  are  the  follow- 
ing :  By  the  103  sec.  of  eh.  16,  Vol.  I.,  521,  it  is  made 
the  duty  of  the  Commissioners  of  High  ways,  where  a 
highway  is  encroached  upon  by  fences,  to  order,  if 
they  deem  it  necessary,  such  fences  to  be  removed. 
This  order  must  be  in  writinsr  and  signed,  and  notice 
in  writing1  must  be  given  to  the  occupant  to  remove 
the  fences  within  60  days.  If  the  occupant  denies  the 
encroachment,  the  Commissioners  must  apply  to  a 
justice  of  the  peace  of  the  county  (sec.  105)  for  a 
precept  to  a  constable  to  summon  12  freeholders  to 
meet  at  a  certain  day  and  place  to  inquire  into  the 
premises,  and  notice  of  such  meeting'  must  be 
given  to  the  Commissioners  and  to  the  occupant  of 
the  land.  On  the  day  specified,  the  jury  are  to  be 
sworn  by  the  justice,  well  and  truly  to  inquire 
whether  such  encroachment  has  been  made,  and  by 
whom.  The  witnesses  produced  by  either  party  are 
also  to  be  sworn  by  the  justice,  and  the  jury  are  to 
hear  the  proofs  and  allegations  of  the  parties.  Sec. 
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472*]  *SOULDEN  ET  AL. 

v. 
VAN  RENSSELAER. 

Statute  of  Limitation*  —  Continuation  of  Suit  — 
Not  Presumed  to  Some  Statute  Pleading. 

A  plaintiff  cannot  avail  himself  of  a  capias  issued 
to  save  the  Statute  of  Limitations,  although  the 
same  was  regularly  returned,  entered  on  a  continu- 
ance roll,  and  the  continuances  carried  down  to  the 
time  of  the  issuing  of  the  process  on  which  the  de- 
fendant was  arrested.unless  he  shows  that  the  proc- 
ess on  which  the  arrest  was  made  is  a  continuation 
of  the  process  originally  issued.as  that  it  is  an  alias 
or  plurtes,  &c.  The  continuation  of  the  suit  must 
be  proved,  and  will  not  be  presumed. 

Where  a  plea  of  non  assumpsit  infra  sex  annos  was 
put  in,  instead  of  a  plea  of  act  to  non  accrevU  infra, 
&c.,  and  the  plaintiffs  replied  a  new  promise,  and 
gave  evidence  in  support  of  the  replication  on  the 
trial  of  the  cause,  the  issue,  though  informal,  was 
held  not  to  be  immaterial,  and  that  the  defect  was 
cured  by  the  verdict. 

Citations—  3  Wend.,  135  ;  Cro.  Eliz.,  470  ;  1  Saund., 
319  a,  n.  6  ;  2  Sell.  Pr.,  343,  344  ;  3  T.  R.,  662  :  1  Tidd, 
91,92;  1  Ld.  Raym.,  432,  553;  2  Ld.  Raym.,  880;  5 
Barn.  &  Aid.,  452  ;  2  Bos.  &  P.,  157  ;  14  East,  491. 


was  an  action  of  assumpsit,  tried  at  the 
.     Madison  Circuit  id  Mar.,  1828,  before  the 
Hon.   Nathan  Williams,   one  of  the   Circuit 
Judges. 

The  declaration  was  on  a  note  dated  Feb.  15, 
1817,  for  9,600  weight  of  first  quality  potash, 
to  be  delivered  half  July  1,  and  the  residue  Oct. 
1  ,  next  after  the  date  of  the  note.  The  defendant 
pleaded  non  assumpsit  and  non  assumpsit  infra 
sex  annos.  The  plaintiffs  replied  a  new  promise 
within  six  years  before  the  commencement  of 
the  suit.  On  the  trial  of  the  cause,  the  plaint- 
iffs proved  an  acknowledgment  of  indebtedness 
by  the  defendant  Mar.  24,  1819,  the  issuing  of  a 
capias  Mar.  22,  1825,  tested  Mar.  5,  and  return- 
able May  2  thereafter;  and  produced  a  continu- 
ance roll,  the  caption  of  which  was  of  May  2, 
1825,  and  on  which  were  entered  the  above  ca- 
pias, its  return,  and  regular  continuances  down 
to  the  third  Monday  of  Feb.,  1826,  of  which 
term  the  declaration  in  this  cause  was  capped, 
and  rested.  The  counsel  for  the  defendant  ob- 
jected to  the  proof  offered  by  the  plaintiffs,  be- 
cause the  suing  out  of  a  previous  capias  and  the 
continuation  of  the  same  had  not  been  replied; 
and  he  objected  that  sufficient  evidence  had  not 
been  offered  to  take  the  case  out  of  the  statute, 
inasmuch  as  the  plaintiff  had  failed  to  show,  by 
the  production  of  the  process  on  which  the  ar- 
rest was  made,  that  such  process  was  a  contin- 
uation of  the  capias  issued  in  Mar.  ,  1825.  The 
judge  overruled  the  objections.  The  defendant 
then  entered  on  his  defense.  In  the  progress  of 
the  trial,  several  other  questions  arose,  which 
are  not  noted,  as  they  are  not  passed  upon  in  the 
opinion  pronounced  by  this  court.  The  plaint- 
iffs had  a  verdict,  to  set  aside  which  a  motion 
was  now  made  and  argued. 

Mr.  J.  A.  Spencer,  for  defendant,  insisted 
that  evidence  of  the  suing  out  of  the  first  ca- 
pias was  inadmissable  under  the  state  of  the 
pleadings  ;  and  that  if  received,  the  proof  of 

108..  If  the  jury  find  an  encroachment  has  been 
made,  they  are  to  make  and  subscribe  a  certificate 
in  writing  of  the  same,  which  must  be  filed  in  the 
office  of  the  town  clerk.  The  occupant  must  re- 
move his  fences  within  60  days  after  the  filing  of  the 
certificate,  and  pay  the  costs  of  the  inquiry,  which, 
if  not  paid  within  10  days,  the  justice  is  to  issue  a 
warrant  for  the  collection  thereof.  Sec.  107. 
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the  plaintiffs  *was  insufficient  to  enti-  [*473 
tie  them  to  recover,  as  no  connection  was 
shown  between  the  firgt  process  and  that  on 
which  the  defendant  was  arrested.  For  aught 
that  appeared,  the  last  process,  instead  of  De- 
ing  an  alias  or  pluries  capias,  may  have  been 
simply  like  the  first,  a  capias. 

Mr.  H.  C.  Van  Schaack,  for  plaintiffs. 
Proof  of  the  issuing  of  the  writ  was  admissi- 
ble under  the  state  of  the  pleadings.  1  Chit. 
PL,  552,  554 ;  1  H.  BL.  631  ;  2  W.  BL,  924;  2 
Saund.,  123,  n.  5  ;  2  Chit.  PL,  498,  654  ;  15 
Johns.,  326,  n.  b.  The  continuances  on  the 
roll  were  perfect ;  they  are  mere  matter  of 
form,  and  may  be  entered  at  any  time.  3  T. 
R.,  664  ;  7  Id.,  618  ;  5  Cow.,  519  ;  12  Johns.. 
430  ;  18  Id.,  512  ;  1  Dunl.  Pr.,  57,  124.  The 
statute  was  mispleaded.  and  the  issue  growing 
thereout  was  immaterial ;  it  was  therefore  of 
no  consequence  whether  there  was  a  new  prom- 
ise or  not.  1  Saund.,  33,  n.  2  ;  2  Id.,  63  c,  d; 
Com.  Dig.,  Assumpstl,  H.,  5  ;  2  Chit.  PL ,498, 
n.;  1  Selw.  N.  P.,  150  ;  1  Esp.  N.  P.,  294  ;  3 
Burr.,  1281.  And  the  defendant  is  not  entitled 
to  a  repleader.  2  Saund.,  319  a,  b.;  Tidd. 
Pr.,  830;  6  Johns.,  5,  n.  e;  Cowp.,  510:  1 
Str..  397  :  1  Chit.  PL.  694 ;  6  T.  R.,  131  ;  18 
Johns.,  20  ;  6  Cow.,  225. 

Mr.  Spencer,  in  reply.  The  process  on  which 
the  arrest  was  made  must  be  a  continuance  of 
the  suit  originally  commenced.  2  Saund.,  63, 
d;  2  Sell..  62,  343-345  ;  3  T.  R.,  662,  664  ;  5 
Barn.  &  A.,  452.  The  objection  to  the  plea 
could  be  urged  only  on  demurrer.  Instead  of 
doing  so,  the  plaintiffs  went  to  trial,  choosing 
to  consider  it  as  good  ;  and  under  the  issue 
joined  upon  it  gave  evidence  of  a  new  prom- 
ise. The  plea  of  not  guilty  in  assumpsit  is  bad 
on  demurrer,  but  is  cured  by  a  verdict.  1 
Saund.,  319  a,  n.  6.  The  issue  here,  though 
it  may  have  been  informal,  was  not  immate- 
rial. 2  Tidd  Pr.,  830. 

By  the  Court,  Marcy,  J.  There  is  some- 
thing anomalous  in  the  pleadings  in  cases  where 
the  demand,  after  having  been  barred  by  the 
Statute  of  Limitations,  or  discharged  under  an 
insolvent  law,  is  revived  by  an  acknowledg- 
ment or  a  new  *promise.  It  is  the  new  [*474 
promise  expressed  or  implied  which  entitles 
the  plaintiff  to  recover,  and  the  issue  is  gener- 
ally upon  that  promise ;  yet  the  declaration 
takes  no  notice  of  it.  I  believe  there  are  no 
other  instances  in  which  the  plaintiff  can  re- 
cover when  the  promise  or  undertaking  on 
which  the  recovery  rests  is  not  introduced  into 
his  declaration.  This  anomalywas  noticed  in 
the  case  of  Depuy  v.  Sucart.  8  Wend.,  135. 

In  this  case,  the  declaration  is  on  a  promise 
to  perform  a  future  act  ;  no  cause  of  action 
could,  therefore,  exist  cotemporaneously  with 
the  promise.  The  plea  of  non  assumpsit  infra 
sex  annos  was  improper ;  it  should  have  been  a 
plea  of  actio  non  accredit  infra,  «fco.  A  de- 
murrer to  it  would  have  been  sustained,  but 
the  plaintiffs  preferred  to  take  issue  upon  what 
they  probably  foresaw  would  be  the  main  ques- 

At  the  last  August  Term  of  this  court,  an  appli- 
cation was  made  in  this  case,  on  the  part  of  the 
plaintiff,  for  a  rule  on  the  justice  to  make  a  further 
or  additional  return  to  the  return  already  made  by 
him,  which  was  denied  by  the  court  sulietantially 
for  the  reasons  now  assigned  on  dismissing  the  c«r- 
tionin,  and  that  the  justice  could  not  be  supposed 
able  to  make  a  fuller  return. 
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tion  in  the  cause.  As  neither  the  original 
promise  nor  the  accruing  of  the  action  were 
within  six  years  of  the  commencement  of  the 
suit,  the  plaintiffs  must  have  expected  to  re- 
cover on  a  new  promise  or  acknowledgment  of 
the  debt  within  that  period.  It  was  the  issue 
formed  by  the  pleadings,  and  the  one  in  fact 
tried.  It  was  intended  to  be  the  material  issue  in 
the  cause,  and  yet  we  are  asked  to  over  look  it,  to 
declare  it  to  have  been  immaterial,  and  for  that 
reason  to  give  judgment  in  favor  of  the  plaint- 
iffs. Although  it  should  be  conceded  that  the 
plea  on  demurrer  would  have  been  adjudged 
bad,  still  that  does  not  test  the  materiality  or 
immateriality  of  the  issue.  The  fact  to  be 
tried,  the  renewal  of  the  demand  by  a  new 
promise,  was  considered  at  issue  by  the  par- 
ties, and  I  am,  therefore,  disposed  to  regard 
the  pleadings  as  having  terminated  in  an  in- 
formal rather  than  an  immaterial  issue.  There 
cannot,  I  think,  be  any  reasonable  doubt  that 
the  defect  of  the  issue  in  this  case  is  as  effect- 
ually cured  by  the  verdict  as  it  would  be  in  a 
case  where  not  guilty  should  be  pleaded  to  a 
declaration  in  assumpsit.  A  verdict  in  the  lat- 
ter case  has  been  held  to  cure  the  defect  of  such 
an  issue.  Cro.  Eliz.,  470;  1  Saund.,  319  a,  n.  6. 

The  acknowledgment  of  the  debt  relied  on 
by  the  plaintiffs  was  made  Mar.  24,  1819,  and 
the  capias  on  which  the  defendant  was  arrested 
was  issued  more  than  six  years  subsequent  to 
475*]  *that  time.  To  maintain  the  issue  of 
a  promise  within  six  years  of  the  time  when 
the  suit  was  commenced,  the  plaintiffs  proved 
the  issuing  of  a  capias  against  the  defendant 
Mar.  22,  1825,  and  its  return.  An  exemplified 
copy  of  a  continuance  roll  was  then  introduced, 
the  caption  of  which  was  of  May  2,  1825,  on 
which  the  process  in  the  suit  was  continued 
down  to  Feb.,  1826,  when  the  process  on  which 
the  arrest  was  made  issued.  The  defendant 
objected  to  the  sufficiency  of  this  proof,  be- 
cause it  was  not  shown  that  the  process  by 
which  the  defendant  was  arrested  and  brought 
into  court  was  the  continuation  of  that  first  is- 
sued It  was  urged  that  if  the  process  by  which 
the  defendant  was  brought  into  court  was  a 
simple  capias  (and  the  plaintiff  did  not  show  it 
was  not),  it  was  the  commencement  of  an  or- 
iginal suit,  and  not  the  continuation  of  that 
commenced  in  Mar. ,  1825. 

There  is  no  doubt  but  that  the  issuing  of 
process  before  the  Statute  of  Limitations  at- 
taches, and  having  it  duly  returned,  may  de- 
feat the  operation  of  that  statute.  This  is  said 
to  save  the  statute,  because,  if  at  any  time  af- 
terwards the  plaintiff  is  under  the  necessity  of 
prosecuting  the  suit,  he  may  sue  out  an  alias 
writ  founded  on  the  first  writ  or  process,  and 
proceed  in  his  action.  2  Sell.  Pr.,  343.  It  is 
said  by  Ld.  Kenyon  in  the  case  of  Smith  v. 
Bowen,  3  T.  R.,  662,  "that  if  an  action  be  com- 
menced, though  informally,  to  prevent  the 
operation  of  the  Statute  of  Limitations,  it  will 
have  that  effect  if  it  be  duly  continued."'  So 
Ashurst,  J.,  says,  in  the  same  case,  that  "it is 
absolutely  necessary  not  only  that  a  writ  should 
be  sued  out,  but  that  it  should  be  regularly 
continued."  "When  a  writ  is  sued  out  to  avoid 
the  Statute  of  Limitations,  it  should  be  regu- 
larly entered  on  a  roll  and  docketed  with  the 
sheriff's  return  and  continuances  down  to  the 
time  of  declaring.  If  there  be  two  writs,  the 
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plaintiff  cannot  give  them  in  evidence  without 
showing  the  first  to  be  returned  ;  for  until  that 
be  done  the  court  is  not  in  possession  of  the 
cause  so  as  to  award  an  alias  or  pluries  for 
bringing  the  defendant  into  court."  1  Tidd, 
91,  92.  It  appears  to  me  that  the  plaintiffs 
should  have  shown  that  the  process  issued  cor- 
responded with  that  awarded  on  the  roll,  and 
was  actually  a  continuance  *of  that  [*476 
first  issued  in  the  suit.  Sellon  says,  as  above 
quoted,  that  process  sued  out  and  returned 
saves  the  statute,  because  the  suit  can  be  con- 
tinued by  an  alias  writ  founded  on  the  first.  A 
capias,  which  is  neither  an  alias  or  pluries,  is- 
sued subsequently  to  another  writ,  can  in  no 
sense  be  said  to  be  founded  on  it.  If  the  fact 
should  be  made  put  that  they  were  for  the 
same  cause  of  action,  the  objection  would  not, 
I  apprehend,  be  thereby  removed.  It  is  laid 
down  that  the  same  writ  must  be  continued,  so 
that  it  may  appear  that  the  plaintiff  is  pro- 
ceeding to  bring  the  defendant  into  court  on 
the  suit  originally  commenced.  2  Sell.  Pr., 
344.  It  appears  from  the  case  of  Smith  v. 
Bowen,  already  referred  to,  that  where  the  first 
process  was  a  bill  of  Middlesex,  and  the  sub- 
sequent an  attachment  of  privilege,  the  latter 
was  held  not  to  be  a  continuance  of  the  former. 

In  the  case  of  Alois  v.  Bruerton,  ILd.  Raym., 
553,  it  was  decided  that  a  writ  of  dauwmfre- 
git  sued  out  for  the  purpose  of  bringing  the  de- 
fendant into  court  to  enable  the  plaintiff  to  de- 
clare against  him  in  assumpsit,  and  continued 
down,  will  not  prevent  the  Statute  of  Limita- 
tions from  attaching  on  the  assumpsit.  The 
same  point  was  also  decided  in  the  case  of 
Brown  v.  Babbington,  2  Ld.  Raym. ,  880.  In 
Beardmonev.  Battenbury,  5  Barn.  &  A.,  452, 
the  Court  of  K.  B.  decided  that  irregularity  in 
the  first  process  does  not  deprive  the  plaintiff 
of  the  advantage  he  derives  from  having  com- 
menced proceedings  before  the  statute  attached ; 
but  in  that  case  the  process  was  properly  con- 
tinued, and  the  writ  on  which  the  defendant 
was  brought  into  court  was  an  alias  testatum 
capias.  I  think  all  the  cases  show  that  the 
process  subsequent  to  the  first  must  be  founded 
upon  it  in  order  to  effect  a  continuance  of  the 
suit. 

In  Stanway  v.  Perry,  2  Bos.  &  P.,  157,  a 
capias  was  issued  before  the  statute  attached, 
but  not  served ;  and  after  the  limitation  had 
expired,  a  capias  per  continuance  was  issued, 
served  and  returned.  It  was  held  that  the  first 
writ  not  being  returned,  could  not  be  con- 
nected with  the  second  to  save  the  statute. 
Where  the  second  writ  is  an  alias  ,yet  the  suit 
is  not  continued  if  the  first  is  not  returned. 
14  East,  491.  The  question  in  litigation  be- 
tween the  parties  in  this  *case  was  [*477 
whether  this  suit  had  been  commenced  within 
six  years  after  the  new  promise.  The  com- 
mencement of  a  suit  was  proved,  but  whether 
it  was  this  suit  or  not  depended,  in  my  judg- 
ment, on  the  process  on  which  the  defendant 
was  arrested  and  brought  into  court.  That 
process  is  not  shown  ;  it  might  have  been  an 
alias  or  a  pluries,  or  a  testatum  alias  or  pluries, 
and  it  might  have  been  a  simple  capias.  In  the 
case  of  Kingsley  v.  Hayward,  1  Ld.  Raym., 
432,  when  before  the  C.  P.,  it  was  decided  that 
the  court  would  presume  the  first  writ  (being 
shown  to  have  been  sued  out)  to  have  been  re- 
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turned,  and  also  continued,  unless  the  contrary 
appeared  ;  but  the  K.  B.  reversed  the  decision, 
not  precisely  on  that  point,  but  because  the 
continuances  of  the  writ  were  not  pleaded,  and 
it  was  not  averred  that  the  suit  was  undeter- 
mined. Although  the  plaintiffs  in  the  cause  be- 
fore us  were  not,  by  the  course  of  the  plead- 
ings, called  on  to  state  in  replication  the  fact 
of  the  commencement  of  a  suit  before  the  stat- 
ute had  attached,  yet  I  think  they  must  prove 
as  much  as  they  would  have  been  required  to 
state  had  the  fact  been  pleaded.  If  there  had 
been  an  issue  as  to  the  time  of  the  commence- 
ment of  the  suit,  the  last  process  must  have 
been  shown  to  be  connected  with  the  first,  or 
the  suit  could  not  be  adjudged  to  have  origi- 
nated with  the  first.  The  continuance  after  the 
first  process  is  a  fact  to  be  proved  and  not  in- 
tended. If  the  defendant  was  brought  into 
court  on  a  simple  capias,  the  issuing  of  it  was 
the  institution  of  a  new  suit,  and  not  the  con- 
tinuation of  that  commenced  Mar.  22,  1825. 

In  overruling  the  objection  to  the  proof  of 
the  continuance  of  the  suit,  I  think  the  judge 
-at  the  circuit  erred. 

/  am,  therefore,  for  granting  a  new  trial. 

Cited  in— 9  Wend.,  307 ;  14  Wend.,  84. 
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Writs  of  Inquiry — Practice — Irregularity — Rem- 
edy. 

It  is  irregular  for  a  sheriff  and  jury,  on  executing 
"writs  of  inquiry,  to  hear  evidence  in  several  causes 
before  they  retire  to  make  up  their  inquisitions. 
Such  irregularity  may  be  waived  by  the  assent  of 
parties ;  if  not  waived,  the  remedy  is  not  by  writ  of 
error,  but  by  motion  to  set  aside  the  proceedings. 

Citations-3  Cow.,  51;  2  Dunl.  Pr.,  1147-1154;  1 
Archb.  Pr.,  211. 

ERROR  from  the  N.  Y.  C.  P.  The  error  re- 
lied on  is  an  error  in  fact  specially  as- 
signed, to  wit :  that  on  the  execution  of  the 
writ  of  inquiry  in  the  suit  in  the  court  below, 
the  sheriff  and  jury,  after  hearing  the  evidence 
in  the  cause  between  these  parties,  which  was 
an  action  for  an  assault  and  battery,  heard  the 
evidence  in  seven  other  causes,  two  of  which 
were  for  assaults  and  batteries,  and  one  in 
slander,  and  heard  the  arguments  of  counsel  in 
those  several  causes  before  they  retired  to  con- 
sider of  the  inquisition  to  be  made  in  this  cause; 
and  when  they  did  retire,  they  deliberated  at 
the  same  time  upon  the  matters  given  them  in 
charge  in  the  several  suits.  The  defendant  in 
error  pleaded  in  nullo  est  erratum. 

Mr.  B.  Ferris,  for  plaintiff  in  error. 

Mr.  J.  A.  Sidell,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  proceed- 
ing complained  of  was,  undoubtedly,  improp- 
er ;  but  I  am  inclined  to  think  it  was  an  irreg- 
ularity which  should  have  been  corrected  by 
motion  in  the  court  below,  and  is  not  the  sub- 
ject of  a  writ  of  error.  The  error  is  no  part  of 
the  record ;  it  occurred  in  an  interlocutory  pro- 
ceeding in  the  cause,  which  the  court  below, 
under  certain  circumstances,  might,  in  the  ex- 
ercise of  a  sound  discretion,  have  refused  to 
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set  aside.  If  it  should  have  appeared  (as  it 
might  on  motion)  that  the  defendant  below  as- 
sented to  the  course  of  proceeding  before  the 
sheriff,  he  would  have  been  precluded  from 
availing  himself  of  the  irregularity.  Golden  v. 
Knickerbocker,  2  Cow.,  51  ;  2  Dunl.  Pr..  1147- 
1154  ;  1  Archb.  Pr.,  211.  The  judgment  must 
be  affirmed. 
Judgment  affirmed. 


.     *GOODSELL  t>.  MYERS.      [*479 

Infancy— Ratification  of  Infants'  Contract — 
Should  be  Equivalent  to  New  Contract —  With 
Whom  Made. 

Infancy  is  admitted  by  a  replication  of  a  new 
promise  to  a  plea  of  infancy,  and  need  not  be  proved 
by  the  defendant. 

The  ratification  of  an  infant's  contract  should 
be  a  promise  to  a  party  in  Interest  or  his  agent,  or 
at  least  an  explicit  admission  of  an  existing  liabili- 
ty, from  which  a  promise  may  be  implied. 

The  ratification  should  be  equivalent  to  a  new  con- 
tract. The  note  of  an  infant  is  voidable,  not  void, 
and  may  be  affirmed  after  the  infant  comes  of  age. 
So  held  in  a  case  where  the  action  was  on  a  negoti- 
able note.* 

Citation-1  Saund.,  PI.  &  Ev.,  303. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Apr. ,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 

The  plaintiff  declared  as  the  indorsee  of  two 
promissory  notes  made  by  the  defendant  for 
the  sum  of  $40  each,  dated  Apr.  4, 1825,  pay- 
able to  Jacob  Adams  or  order.  The  defendant 
pleaded  the  general  issue  and  infancy.  To  the 
plea  of  infancy,  the  plaintiff  replied  that  after 
the  making  of  the  promises,  and  before  the 
commencement  of  this  suit,  to  wit :  Jan.  7, 
1826,  at,  &c. ,  the  defendant  assented  to,  ratified 
and  confirmed  the  said  several  promises,  &c., 
and  that  at  the  time  he  so  assented  to,  ratified 
and  confirmed  the  said  promises,  he,  the  said 
defendant,  was  of  the  age  of  21  years.and  this, 
«&c.,  wherefore,  &c.  The  defendant  rejoined 
that  he  did  not,  after  he  attained  the  age  of  21 
years,  and  before  the  commencement  of  the 
suit,  assent  to,  ratify  or  confirm  the  said  sev- 
eral promises,  &c. ,  in  modo  etformo,  &c. 

On  the  trial  of  the  cause,  the  plaintiff  proved 
the  making  of  the  notes  and  the  indorsement 
of  the  same,  and  rested.  The  defendant's  coun- 
sel insisted  that  the  infancy  of  the  defendant 
being  admitted  by  the  replication,  the  plaintiff 
was  bound  to  prove  the  ratification  of  the  prom- 
ises, or  that  he  must  be  nonsuited,  and  so  ruled 
the  judge.  The  plaintiff  then  proved  an  admis- 
sion of  the  defendant,  that  he  attained  the  age 
of  21  in  May,  1825,  and  that  in  Feb..  1826,  the 
defendant  spoke  to  a  witness  about  the  debt  he 
owed  to  Dr.  Adams,  and  said  he  was  then  go- 
ing to  settle  with  and  pay  him.  The  witness 
who  testified  to  this  fact,  stated  further  that 
the  defendant  resided  with  him  at  the  time  he 
became  indebted  to  Dr.  Adams,  that  he  knew 

*This  case  and  the  remainder  of  the  cases  published 
as  of  this  term,  were  decided  at  the  last  August 
Term. 


NOTE.— Infanta  — Negot table  paper  by—  Whether 
void  or  voidable.  See  Bwasey  v.  v  anderheyden.  10 
Johns..  33.  note;  Conroe  v.  Birdsall,  1  Johns.  Gas., 
127,  -note.  See,  also.  Slocum  v  Hooker,  13  Barb..  538; 
Hardy  v.  Waters,  38  Me.,  450;  Nightingale  v.  With- 
ington.  15  Mass.,  872;  Young  v.  Bell,  1  Cr.  C.  C..  342. 
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the  bargain  between  them,  that  the  defendant 
bought  a  horse  of  Dr.  Adams  and  gave  him 
the  notes  in  question  in  payment  ;  that  during 
the  summer  and  fall  of  1825,  he  often  heard 
48O*]  the  defendant  speak  of  the  debt  *as 
still  due  to  Dr.  Adams.  This  witness,  on  his 
cross-examination,  stated  that  he  was  not  the 
agent  of  Adams,  and  had  no  interest  in  the 
notes. 

The  defendant's  counsel  moved  for  a  non- 
suit, because  there  was  not  sufficient  evidence 
of  a  new  promise  to  charge  the  defendant,  and 
that  the  promise,  if  any,  was  not  made  to  the 
plaintiff.  The  judge  refused  to  nonsuit  the 
plaintiff,  and  charged  the  jury  that  if  they 
were  satisfied  from  the  evidence  in  the  case 
that  the  defendant,  after  he  attained  the  age  of 
21,  had  assented  to,  ratified  and  confirmed  the 
promises  laid  in  the  declaration,  they  would 
find  a  verdict  for  the  plaintiff  for  the  amount  of 
the  notes;  otherwise,  for  the  defendant.  The 
jury  found  for  the  plaintiff,  and  a  motion  was 
now  made  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  defendant.  The 
notes  in  this  case  given  by  an  infant,  being  ne- 
gotiable, are  void  ;  and  the  reason  is,  that  if 
the  note  be  valid  in  the  first  instance  as  a  ne- 
gotiable note,  the  consideration  cannot  be  in- 
quired into  when  in  the  tands  ol&bonafide 
holder,  and  the  infant  would  thereby  be  pre- 
cluded from  questioning  the  consideration.  10 
Johns.,  33  ;  Chit.  Bills,  16  n.  x;  1  Camp.,  N. 
P.,  552,  3,  n.  ;  1  T.  R,  40.  If  the  notes  were 
only  voidable,  there  was  not  sufficient  evidence 
of  a  new  promise  after  the  defendant  attained 
his  age.  A  promise  to  render  a  note  given  by 
an  infant  operative  must  be  express;  a  bare  ac- 
knowledgment of  the  debt  is  not  a  sufficient 
confirmation.  Chit.  Bills,  17;  2  Esp.,  481,  628. 
Besides,  the  promise  here  was  not  to  a  party, 
but  to  a  stranger.  A  promise  even  to  a  payee 
will  not  inure  to  the  benefit  of  an  indorsee. 
Chit.  Bills,  23. 

Mr.  W.  H.  Maynard,  for  plaintiff.  The 
plaintiff  was  not  bound  to  prove  a  ratification 
of  the  promises  laid  in  the  declaration.  It  was 
incumbent  on  the  defendant  to  prove  his  non-, 
age.  So  it  is  expressly  decided,  in  a  similar 
state  of  pleadings,  in  Berlhwick  v.  Carruthus, 
1  T.  R. ,  648,  this  case  forming  an  exception  to 
the  general  rule  that  what  is  Confessed  by  the 
pleadings  need  not  be  proved.  Although  the 
plaintiff,  in  compliance  with  the  direction  of 
481*]  the  judge,  did  prove  *a  ratification  of 
the  promise,  after  the  defendant  admitted  he 
was  of  age,  he  furnished  no  proof  that  the  de- 
fendant was  an  infant  at  the  making  of  the 
notes;  and  as  no  evidence  of  infancy  was  given 
by  the  defendant,  the  plaintiff  is  entitled  to 
judgment. 

There  is  some  diversity  in  the  books  as  to 
the  confirmation  of  a  negotiable  note  given  by 
an  infant ;  but  surely  it  cannot  be  that  a  note, 
as  well  as  a  contract  or  promise,  cannot  be  con- 
firmed after  the  party  contracting  arrives  of 
age.  The  general  doctrine  is,  that  all  contracts 
made  by  infants  otherwise  than  for  necessaries 
are  voidable,  not  void.  3  Burr.,  1804;  Uohns. 
Cas.,  127;  7  Cow.,  22  ;  7  Id.,  179.  In  Mass,  it 
has  been  decided  that  the  note  of  an  infant 
may  be  confirmed,  10  Mass.,  140;  so  also  that 
any  contract  may  be  confirmed  which  is  void- 
able only  and  not  void.  14  Mass.,  457. 
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Mr.  Kirkland,  in  reply.  The  case  cited  from 
IT.  R.,  648,  stands  alone,  and  is  opposed  to 
the  well  settled  rule  of  law,  that  what  is  al- 
leged by  one  party  in  pleading,  and  not  denied 
by  the  other  is  admitted.  Archbold,  in  his 
Treatise  on  Pleading,  262,  263,  says  the  illus- 
tration of  Mr.  J.  Buller  is  an  anomaly  in  the 
law.  If  the  doctrine  of  that  case  be  correct, 
a  replication  like  that  interposed  here  is  bad 
for  duplicity  and  incongruity.  If,  however,  the 
defendant  was  bound  to  show  his  infancy,  he 
is  entitled  to  a  new  trial  for  the  misdirection 
of  the  judge  as  to  the  course  of  the  trial.  The 
cases  cited  from  the  Mass,  reports  not  arising 
on  negotiable  notes,  do  not  conflict  with  the  de- 
cision in  10  Johns.  ;  there  is  a  manifest  dis- 
tinction between  notes  negotiable  or  not  nego- 
tiable. The  case  in  10  Johns,  is  supported  by- 
Chit.  Con.,  23,  and  2 Kent  Com.,  192. 

By  the  Court,  Savage,  Ch.  J.  The  note 
of  an  infant  is  voidable,  not  void  (1  Saund., 
PI.  &  Ev. ,  303),  and  may  be  ratified  after  he 
comes  of  age.  In  this  case  the  defendant  was 
an  infant  when  the  notes  declared  on  were 
given,  and  the  infancy  is  admitted  by  the 
pleadings.  The  evidence  of  a  subsequent  rat- 
ification was  merely  a  loose  conversation,  not 
*with  the  payee  or  holder,  or  agent  of  [*48£ 
the  payee  or  holder  of  the  note,  but  with  a. 
stranger,  and  in  my  opinion  was  wholly  insuf- 
ficient to  charge  the  defendant.  A  ratification 
of  an  infant's  contract  should  be  something 
more  than  a  mere  admission  to  a  stranger  that 
such  a  contract  existed  ;  there  should  be  a 
promise  to  a  party  in  interest  or  his  agent,  or 
at  least  an  explicit  admission  of  an  existing  lia- 
bility from  which  a  promise  may  be  implied. 
This  case  is  not  similar  to  that  of  a  note  barred 
by  the  statute,  where  there  has  been  a  valid 
instrument,  but  the  statute  presumes  payment 
from  lapse  of  time  ;  any  admission  of  an  ex- 
isting debt  in  such  case  is  sufficient  to  rebut 
the  presumption.  It  is  not  so  in  the  case  of  a 
contract  by  an  infant  (not  for  necessaries).  The 
note  during  the  infancy  of  the  defendant  was 
not  an  available  instrument,  and  never  can  be 
available  but  by  force  ot  a  ratification  after 
the  infant  arrives  of  age  ;  and  such  ratifica- 
tion, it  seems  to  me,  must  be  equivalent  to  a 
new  contract. 

Cited  in-11  Wend.,  8«  ;  33  N.  Y.,  643 ;  4  Barb.,  175 ; 
13  Barb..  538 ;  18  Barb.,  321 :  22  Barb.,  151;  3  Abb.  Pr.,. 
113;  16  Abb.  Pr.,  280;  1  Hilt.,  172;  40  Ind.,  152:  24 
Cal.,  208,  213 ;  25  Am.  Dec.,  617  ;  26  Am.  Dec.,  746  (7 
N.  H.,368). 


THE  NORTH  RIVER  INSURANCE  COM- 
PANY 

I.  M.  D.  LAWRENCE. 

Corporations — Ultra  Vires — Power  of  Insurance 
Company  to  Loan  Money — When  Securities 
Taken  are  Void. 

An  insurance  company,  authorized  to  take  and 
hold  securities  hona  flde  pledged  to  them  to  secure 
the  payment  of  debts  contracted  with  them,  can- 
not loan  money  on  the  hypothecation  of  stock  and 
the  taking1  of  a  note  as  collateral  security  for  the 
payment  of  the  loan,  when  by  the  Act  or  their  in- 


Corporations— Powers— Ultra  vires.  See 
People  v.  Utica  Ins.  Co.,  15  Johns.,  358,  note;  N.  J.  & 
C.  Bank  v.  Thorp,  6  Cow.,  46,  note. 
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corporation,  they  are  prohibited  from  discounting 
notes. 

Where  a  power  to  loan  money  in  a  particular 
mode  is  given  to  a  corporation,  all  other  modes  are 
necessarily  excluded,  and  all  securities  other  than 
those  allowed  to  be  taken  by  the  Act  of  Incorpora- 
tion are  void. 

THIS  was  an  action  of  assumpait,  tried  at  the 
N.  Y.  Circuit,  in  February.  1828,  before 
the  Hon.  Ogden  Edwards,one  of  the  Circuit  Jg. 

The  declaration  contained  a  count  on  a 
promissory  note  given  by  the  defendant  to  the 
plaintiffs,  bearing  date  the  14th  December, 
1825,  for  $3,899,  payable  on  demand.with  in- 
terest, a  count  on  an  insimul  computasaent,  and 
the  common  money  counts.  The  defendant 
pleaded  the  general  issue.  The  plaintiffs  made 
a  loan  to  the  defendant  of  the  sum  of  $3,899, 
and  received  from  him  the  note  declared  on  and 
an  hypothecation  of  stock,  viz.:  10  shares  of 
the  stock  of  the  Franklin  Bank,  and  80  shares 
of  the  stock  of  the  Life  and  Fire  Insurance 
Co.  The  secretary  of  the  Company  proved 
483*]  *that  all  loans  made  by  them  were 
made  on  stock  hypothecated,  and  promissory 
notes  taken  from  the  borrowers  as  collateral 
security;  that  the  interest  demanded  was  seven 
per  cent,  payable  semi-annually,  on  the  first 
days  of  Mar.  and  Sep.,  when  the  Company 
made  their  dividends  ;  and  that  interest  was 
never  required  to  be  paid  in  advance. 

The  plaintiffs  were  incorporated  by  an  Act 
of  the  Legislature  Feb.  6,  1822,  as  a  fire  insur- 
ance company,  and  also  to  insure  vessels  nav- 
igating the  North  (or  Hudson)  River  and  the 
lakes.  In  the  Act  of  Incorporation  is  con- 
tained a  proviso,  "  that  it  shall  not  be  lawful 
for  the  said  Corporation  to  deal,  or  use  or  em- 
ploy any  part  of  the  stock,  funds  or  moneys 
thereof,  in  buying  or  selling  any  goods,  wares 
or  merchandise  in  the  way  of  traffic  ;  or  in  the 
purchasing  or  discounting  of  any  bill  bond,  note 
(or)  obligation  whatever;  or  in  any  other  bank- 
ing operations,  or  the  purchase  or  sale  of  any 
stock  or  funded  debt  created  or  to  be  created 
under  any  law  of  the  U.  S.,  or  of  any  particular 
State  ;  but  it  shall,  nevertheless,  be  lawful  for 
the  said  Corporation  to  purchase  and  hold  any 
such  stock  or  funded  debt  for  the  purpose  of 
investing  therein  any  part  of  their  capital 
stock,  funds  or  moneys  ;  and  also  to  sell  and 
transfer  the  same  when  it  shall  be  necessary 
for  the  payment  of  any  losses  they  may  have 
sustained,  and  again  to  renew  such  invest- 
ments when  and  as  often  as  the  exigencies  or 
a  due  regard  to  the  interest  of  the  said  Corpo- 
ration shall  require ;  and  also  to  make  loans 
of  the  capital  stock,  funds  or  moneys  on  bonds 
and  mortgages,  and  the  same  to  call  in  and  re- 
loan,  as  occasion  may  render  expedient." 

A  verdict  was  taken  for  the  plaintiffs  for  the 
sum  claimed  to  be  due  on  the  loan  made  by 
them,  subject  to  the  opinion  of  this  court. 

Mr.  C.  Graham,  for  plaintiffs.  The  pro- 
viso in  the  Act  of  Incorporation  prohibits  the 
plaintiffs  from  discounting  any  note,  &c.  The 
note  in  this  case  was  not  discounted.  Discount 
is  the  payment  of  interest  in  advance.  19 
Johns.,  1.  The  note  was  payable  on  demand; 
it  could  not,  therefore,  be  discounted  ;  there  j 
484*]  *could  be  no  interest  in  advance.  Be- 
sides, it  was  positively  shown  that  interest  was 
not  taken  in  advance. 

The  loan  was  made  on  the  hypothecation  of 
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stock,  the  note  being  taken  only  as  collateral 
security,  and  as  evidence  of  the  amount  loaned. 
By  the  4th  section  of  the  Act  of  Incorporation, 
the  Company  are  authorized  to  take  and  hold 
securities  bonajide  pledged  to  them,  to  secure 
the  payment  of  any  debt  which  may  be  con- 
tracted with  them. 

Mr.  W.  Slosson,  for  defendant.  The 
plaintiffs  have  no  right  to  make  loans  either  on 
notes  or  hypothecations  of  stock  ;  they  can 
make  loans  only  on  bonds  and  mortgages.  A 
Corporation  has  only  such  powers  as  are 
granted  to  it.or  as  are  necessarily  incident  to  the 
grant.  15  Johns.,  358  ;  19  Id.,  1  ;  2  Cow.,  664; 
Id.,  678  ;  1  Wend.,  56. 

The  very  section  under  which  the  right  i& 
claimed  forbids  the  purchasing  and  discount- 
ing of  notes.  If  the  business  of  the  Company 
assumes  the  character  of  a  loan,  it  must  be  se- 
cured by  bond  and  mortgage ;  it  is  the  only 
mode  in  which  the  Company  is  authorized  to 
make  a  loan.  That  mode  being  prescribed,  all 
other  modes  are  necessary  excluded.  It  must 
be  so,  or  the  direction  in  the  statute  becomes 
a  nullity. 

Although,  in  common  parlance,  the  transac- 
tion here  was  not  the  discounting  of  a  note,  it 
is  so  within  the  meaning  of  the  Act.  It  has 
every  feature  of  a  banking  transaction,  except 
that  the  note  is  payable  on  demand.  The 
name  is  different,  but  the  substance  the  same. 

Mr.  D.  B.  Ogden,  in  reply.  There  can  be 
no  debt  contracted  with  an  insurance  com- 
pany but  by  loan.  The  Company  may  take 
securities  for  debts  contracted  with  them.  The 
Act  therefore  contemplates  a  loan,  and  they 
have  the  power  to  make  loans  by  necessary  in- 
ference. Forbidding  insurance  companies  to 
loan  money  on  their  own  stock,  admits  of  their 
making  loans  on  the  stock  of  other  companies. 
The  Company  are  authorized  to  purchase 
stock.  A  loan  on  the  credit  of  stock  is  a  con- 
ditional purchase  of  stock  ;  and  the  taking  of 
a  note  as  collateral  cannot  affect  the  purchase. 
The  right  to  loan  on  bond  and  mortgage  is  ;m 
additional  power  conferred,  and  not  a  restric- 
tion of  powers  before  granted.  It  is  not  & 
*banking  transaction  ;  if  it  be,  every  [*485 
man  who  lends  money  on  a  promissory  note  is 
a  banker. 

By  the  Court,  Savage,  Ch.  J.  The  man- 
ner in  which  this  Corporation  are  to  manage 
their  moneyed  operations  is  clearly  pointed 
out.  They  may  loan  money  upon  bond  and 
mortgage,  but  on  no  other  security.  They 
shall  not  be  concerned  in  the  discounting  notes- 
nor  any  other  banking  operations.  They  may 
purchase  stock  for  the  purpose  of  investment, 
but  for  no  other  purpose.  It  has  often  been 
decided  that  a  Corporation  can  do  no  act  but 
such  as  is  expressly  authorized  or  necessarily 
implied  in  their  Act  of  Incorporation.  The 
plaintiffs  might  loan  money  upon  bond  and 
mortgage,  but  nol  OP  a  note.  They  seem  to  be 
aware  of  this,  and  endeavor  to  'make  them- 
selves secure  by  loaning  the  money  upon  an- 
hypothecation  of  stock,  and  take  a  note  as  col- 
lateral security  ;  but  that  is  equally  unauthor- 
ized. They  may  purchase  stocks  for  the  pur- 
pose of  investment,  and  sell  where  losses  make 
it  necessary  ;  but  in  no  other  way  can  they 
deal  in  stocks.  But  even  if  it  were  lawful  to- 
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loan  money  upon  the  hypothecation  of  stocks, 
that  would  not  authorize  the  taking  a  note  by 
way  of  security  for  the  loan.  It  is  an  evasion 
of  the  statute,  which  intended  the  Company 
should  not  at  all  interfere  with  the  banks  in 
lending  money  upon  personal  security.  It  is 
&  sufficient  answer  to  this  action  that  the 
plaintiffs,  in  taking  the  note  in  question,  have 
done  an  act  which  they  had  no  authority  to 
do.  They  have  no  capacity  to  become  the 
payees  or  indorsees  of  a  promissory  note. 
They  cannot,  therefore,  sustain  an  action  in 
that  character. 

rlhe  defendant  is  entitled  to  judgment. 

Cited  in— 1  Edw.  Ch.,  533;  1  Saund.  Ch.,  291;  71  N. 
T..  170;  79  N.  Y.,  443;  3  Barb.,  350;  56  Mo.,  59;  29 
Am.  Dec.,  555  (8  Gill  &  J.,  248). 


486*]        *STORY  v.  PATTEN. 

Notice  to  Produce  Writing — What  Sufficient — 
Pleading. 

Where  the  nature  of  the  proceeding  or  the  form 
of  action  or  pleadings  gives  the  opposite  party  no- 
tice to  be  prepared  to  produce  a  writing  or  instru- 
ment, if  necessary  to  falsify  his  adversary's  evi- 
dence, no  other  notice  to  produce  it  is  requisite. 

Accordingly  it  was  held  that  notice  to  produce  an 
execution  was  not  necessary  in  an  action  against  a 
constable  for  not  returning  the  process  and  paying 
over  the  money  where,  in  the  declaration,  the  exe- 
cution and  the  judgment  on  which  it  issued  were 
fully  described. 

Notice  on  the  trial  to  a  party  to  produce  a  writ- 
ten instrument,  where  there  was  no  evidence  that  it 
was  in  his  possession,  and  where  his  residence  was 
shown  to  be  15  miles  from  the  place  of  trial,  it  seems 
would  have  been  adjudged  insufficient  had  the  no- 
tice been  necessary. 

Citations— 13  Johns.,  90  ;  1  Camp.,  143 ;  3  Bos.  &  P., 
143;  14  East,  274 ;  17  Johns.,  293;  4  Taunt.,  865;  1  Phil. 
Ev.,  392;  2  Merriv.,  464;  7  Cow.,  739;  6  Cow.,  467,  n.  a. 

T?  RROR  from  the  Onondaga  C.  P.  Story  sued 
J-J  Patten  before  a  justice  of  the  peace,  who 
rendered  judgment  for  the  plaintiff.  The  de- 
fendant appealed  to  the  Onondaga  C.  P.  In 
the  declaration,  the  plaintiff  set  forth  a  judg- 
ment rendered  in  his  favor  against  J.  Smith 
and  G.  Rowland  by  Kelly  Case,  Esq.,  the  is- 
suing of  an  execution  thereon,  and  the  deliv- 
ery of  the  same  to  the  defendant,  as  a  consta- 
ble, to  collect.  He  then  averred  the  collection 
of  the  money,  and  the  neglect  of  the  defendant 
to  pay  over  the  same  to  the  plaintiff  or  the  jus- 
tice. On  the  trial  of  the  cause,  the  justice  who 
rendered  the  judgment  proved  the  same.  The 
plaintiff  then  offered  to  prove  by  the  same  wit- 
ness the  issuing  of  the  execution,  its  delivery 
to  the  defendant  as  a  constable,  the  collection 
of  the  money  by  him,  and  his  neglect  to  return 
the  execution  and  to  pay  over  the  money.  The 
defendant  objected  to  the  evidence  unless  the 
execution  was  produced,  or  it  was  shown  that 
notice  had  been  given  to  the  defendant  to  pro- 
duce it.  The  court  sustained  the  objection. 
The  plaintiff  then  gave  notice  in  court  to  the 
defendant  to  produce  the  execution,  which  no- 
tice the  court  held  insufficient,  the  residence 
of  the  defendant  from  the  court-house  being 
15  miles,  and  it  not  appearing  that  the  execu- 
tion was  in  court;  whereupon  the  plaintiff  was 
nonsuited. 

Mr.  F.  G.  Jewett,  for  plaintiff  in  error. 
The  plaintiff  was  entitled  to  prove  the  contents 
•of  the  execution  without  showing  that  he  had 
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given  notice  to  the  defendant  to  produce  it. 
The  reason  for  uivine  notice,  and  the  necessity 
for  giving  it,  cease  where,  from  the  very  nat- 
ure of  the  suit  or  prosecution,  the  party  must 
know  that  he  is  charged  with  the  possession  of 
the  instrument,  the  contents  of  which  are  of- 
fered to  be  proved.  1  Stark.  Ev.,  361,  citing 
4  Taunt.,  865;  1  Camp.,  143;  6  East,  421;  see, 
also,  1  Phil.  Ev..  392;  14  East,  274;  17  Johns., 
293;  13  Id.,  90.  Besides,  the  facts  offered  to  be 
proved  rested  in  parol,  and  it  was  not  necessary 
to  produce  the  execution. 

*  Messrs.  Kellogg  and  Sandford,  [*487 
for  defendant  in  error.  The  best  attainable 
evidence  must  be  produced  to  prove  every  dis- 
puted fact.  1  Stark.  Ev.,  889;  Norris,  Peake 
Ev.,  15.  The  contents  of  a  writing  cannot  be 
proved  by  copy,  still  less  by  oral  evidence.  1 
Stark.  Ev.,  390.  Process  cannot  be  proved  by 
parol.  12  Johns.,  456;  7  Id.,  19.  Wherea  writ- 
ten instrument  is  to  be  used  as  a  medium  of 
proof,  by  which  a  claim  to  a  demand  arising 
out  of  the  instrument  is  to  be  supported,  the 
instrument  itself  must  be  produced,  or  notice 
given  to  produce  it.  3  Bos.  &  P. ,  146.  In  the 
recent  case  of  Gorliam  v.  Gale,  7  Cow.,  739, 
which  was  an  action  against  a  sheriff  for  money 
received  on  an  execution,  this  court  held  that 
parol  evidence  of  the  contents  of  the  execution 
could  not  be  adduced,  reasonable  notice  not 
having  been  given  to  the  defendant  to  produce 
it.  So,  in  the  various  actions  against  sheriffs, 
&c.,  for  escapes,  false  returns,  &c.,  in  which 
the  process  is  necessarily  set  forth  in  the  dec- 
laration, due  notice  to  the  defendant  to  pro- 
duce the  process  on  the  trial,  if  the  writ  is  not 
returned,  is  strictly  demanded  before  parol  evi- 
dence of  its  contents  is  admitted.  3  Stark.  Ev., 
1335,  1341:  Norris,  Peake  Ev.,  601. 

The  notice  to  produce  the  execution  was  in- 
sufficient. Proof  that  the  defendant  had  the 
execution  in  court  would  not  have  superseded 
the  necessity  of  notice,  the  object  of  which  is 
not  merely  to  enable  the  party  to  bring  the  in- 
strument into  court,  but  also  to  provide  such 
evidence  as  the  nature  of  the  case  may  require 
to  support  or  impeach  the  instrument.  1  Stark. 
Ev.,  359,  362;  2  Stark.  Cas.,  283;  7  Cow.,  739. 
Here  there  was  no  evidence  that  the  execution 
was  in  the  defendant's  hands,  and  his  residence 
was  at  the  distance  of  15  miles  from  court. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff was  improperly  nonsuited.  The  case  ap- 
pears to  me  to  fall  within  the  well  established 
principle,  that  where  the  nature  of  the  proceed- 
ings or  the  form  of  action  or  pleadings  gives 
the  opposite  pary  notice  to  be  prepared  to  pro- 
duce a  writing  or  instrument,  if  necessary  to 
falsify  the  plaintiff's  evidence,  no  other  notice 
to  produce  it  is  requisite.  The  defendant  must 
have  known,  from  the  declaration  in  this  case, 
that  the  contents  of  *the  execution  in  [*488 
his  possession  would  come  in  question  ;  that 
the  plaintiff  could  not  recover  without  prov- 
ing it.  He  was,  therefore,  bound  to  have  it  in 
court,  ready  to  be  produced,  or  suffer  parol 
evidence  of  its  contents  to  be  given.  People  v. 
Holbrook,  13  Johns..  90  ;  1  Camp.,  143  ;  3  Bos. 
&P..143;  14East,274;  17  Johns., 293; 4  Taunt., 
865;  1  Phil.  Ev.,  892;  2 Merriv.,  464. 

In  Gorhamv.  Gale,  7  Cow.,  739,  and  6  Cow., 
467,  n.  a,  the  declaration  was  in  the  general 
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form  for  money  had  and  received, and  of  course 

Jave  no  notice  to  the  sheriff  of  producing  the 
.  fa.  If  it  was  necessary  for  the  plaintiff  in- 
this  case  to  give  notice  to  the  defendant  to  pro- 
duce the  execution,  the  case  of  Gorham  v.  Gale 
shows  that  the  notice  given  was  not  sufficient ; 
but  I  think  notice  was  not  necessary. 

Judgment  reversed,  and  venire  de  novo  award- 
ed. 


SCHOFIELD  AND  TAILOR 

v. 
BAYARD  ET  AL. 

Negotiable  Paper — Failure  to  Present  Bill  when 
Due — What  Excuses — Acceptance  by  Third 
Persons  supra  protest  for  Honor  of  Drawers 
— Action  against  Drawers — Demand  and  No- 
tice. 

In  an  action  against  the  drawers  of  a  bill  of  ex- 
change, dishonored  by  the  drawees,  but  accepted  by 
third  ;persons  supra  protest  for  the  honor  of  the 
•drawers,  payment  must  be  demanded  of  the  draw- 
ees, and  notice  of  non-payment  given. 

Where  a  bill  was  payable  in  London,  but  by  mis- 
take was  sent  from  Birmingham,  where  the  holders 
resided,  to  Liverpool,  to  be  presented  for  payment, 
and  the  mistake  was  discovered  and  attempted  to 
be  cured  by  sending  the  bill  to  London,  where  it 
did  not  arrive  until  two  days  after  its  maturity,  but 
would  have  arrived  in  season  but  for  the  oversight 
or  negligence  of  the  clerks  of  the  postoffice  in  Liv- 
erpool, it  was  held  that  such  mistake  or  negligence 
was  not  a  sufficient  excuse  for  not  presenting  the 
bill  on  the  day  it  fell  due. 

It  seems  that  where  there  is  an  impossibility  to 
present  the  bill  on  the  day  it  falls  due  owing  to  un- 
avoidable accidents,and  the  holder  is  not  in  fault  for 
the  delay,  a  subsequent  presentment  will  be  good. 

Citations-Chit.  Bills,  242;  16  East,  391;  2  Smith,  223. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Jan.,  1828,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Js. 

The  defendants  drew  a  bill  of  exchange  in 
the  name  of  Le  Roy,  Bayard  &  Co.,  the  name 
of  their  firm,  dated  N.  Y.,  Aug.  15,  1825,  upon 
Messrs.  Crowder,  Clough  &  Co.  of  Liverpool, 
for  £1,000  sterling,  payable  in  London,  at  sixty 
days  after  sight,  to  Mr.  E.  Peterson  or  order,  and 
by  him  indorsed  to  the  plaintiffs,  merchants  of 
Birmingham.  The  bill  was  protested  for  non- 
acceptance  Sep.  10,  and  notice  given  to  the 
defendants  Oct.l7,after  which  Baring, Brothers 
•&  Co.  of  London  accepted  it  supra  protest  in 
489*]  these  words :  "Accepted  under  *protest 
and  account  for  honor  of  the  drawers,  and  will 
be  paid  for  their  account  if  needful,  and  regu- 
larly presentedwhen  due."  The  bill  was  subse- 
quently sent  to  Liverpool  to  be  presented  to 
the  drawees  for  payment.  The  correspondents 
of  the  plaintiffs  at  Liverpool,  Nov.  10,  inclosed 
the  bill  to  the  plaintiffs  in  a  letter,  wtyh  advice 
that  the  presentation  should  be  made  in  Lon- 
don, and  the  letter  was  put  in  the  postofflceon 
the  same  day,  in  season  for  the  mail  for  Bir- 
mingham on  that  day,  but  by  some  oversight 
of  the  clerks,  in  the  postoffice  it  was  not  sent 
until  the  next  day  and,  consequently,  did  not 
reach  the  latter  place  until  Nov.  12, which  was 
Saturday.  The  bill  could  not  be  forwarded  to 


NOTE.— Xegnt ioftfc  paper— Btfte— i>la//  in  present- 
ing—Diligence required.  Allen  v.  Suydam,  20  Wend., 
321,  note;  Conroy  V.  Warren,  3  Johns.  Cas.,  250,  note; 
Robinson  v.  Ames,  20  Johns.,  146,  note. 
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be  presented  in  season  on  that  day,  and  Mon- 
daytafter  was  too  late.  Had  the  letter  been  for- 
warded from  Liverpool  on  the  10th  by  the  mail 
which  left  there  on  the  evening  of  that  day,  it 
would  have  reached  Birmingham  about  11 
o'clock  A.  M.  of  the  next  day,  and  might  have 
been  forwarded  from  thence  to  London  by  mail 
on  the  afternoon  of  the  same  day  at  4  P.  M. , 
and  would  have  reached  London  in  sufficient 
time  for  the  general  delivery  of  letters,  bet  ween 
9  and  10  o'clock  on  the  following  morning, 
which  would  have  been  in  season.  The  bill 
reached  London  Nov.  14,  and  payment  was  de- 
manded of  Messrs.  Baring,  Brothers  &  Co.  who 
gave  the  following  answer  in  writing  :  "  Bar- 
ing, Brothers  &  Co.  accepted  this  Bill  condi- 
tionally, viz.:  to  pay  it  if  needful  and  regularly 
presented  when  due'.  The  bill  is  expressly  made 
payable  in  London,  where  payment  should  have 
been  sought  on  the  12th  inst. ;  that  has  not 
been  done  and,  therefore  they  consider  their 
friends,  Messrs.  Le  Roy,  Bayard  &  Co.  as  well 
as  themselves,  are  acquitted  from  all  liability  by 
such  irregularity."  The  bill  was  protested  for 
non-payment,  and  notice  given  to  the  defend- 
ants Jan.  10,  1826.  Messrs.  Crowder,  Clough  & 
Co.  were  bankrupts  when  the  bill  was  drawn, 
the  drawers  had  no  funds  in  their  hands,  and 
the  bill  would  not  have  been  paid  by  them  had 
it  been  presented  to  them  for  payment  when 
due.  A  verdict  was  taken  for  the  plaintiffs  for 
the  principal,  damages,  exchange  and  interest, 
subject  to  the  opinion  of  this  court  on  a  case 
made. 

*Mr.  G.  Griffin,  for  plaintiffs.  The  [*49O 
acceptance  of  the  bill  having  been  refused,  and 
notice  given  to  the  drawers,  the  holders  had  a 
consummated  cause  of  action  against  the  draw- 
ers, without  presenting  the  bill  again  for  pay- 
ment, notwithstanding  the  acceptance  supra 
protest.  Such  acceptance  is  not  like  an  original 
acceptance;  it  probably  imposed  the  duty  of 
waiting,  but  did  not  destroy  the  right  of  action 
already  attached;  it  was  simply  a  col  lateral  se- 
curity. 

If  the  presentation  of  the  bill  to  the  drawees 
for  payment  was,  under  the  circumstances  of 
the  case,  necessary,  the  protest  in  London  was 
equivalent  to  such  presentation.  Laches  is  not 
imputable  to  the  plaintiffs;  due  diligence  was 
used  on  their  part,  and  but  for  the  accident  or 
oversight  in  the  postofflce  at  Liverpool,  the  bill 
would  have  been  duly  presented  for  payment 
on  the  day  it  fell  due.  The  general  rule  is  that 
due  diligence  shall  be  used  by  the  holder,  but 
if  by  accident  or  circumstances  over  which  he 
has  no  control, a  bill  is  not  presented  until  after 
the  lapse  of  the  day  of  payment,  he  loses  not 
his  remedy.  Molloy.  bk.  2,  ch.  10,  sec.  27;  see, 
also,  7  Mass.,  483.  Where  a  bill  drawn  on  Leg- 
horn was  not  presented  in  due  time,  owing  to 
the  political  state  of  the  country,  which  ren- 
dered it  impossible  to  present  it,  it  was  held 
that  the  due  presentment  of  a  bill  necessarily 
implied  an  exception  in  favor  of  those  unavoid- 
able accidents  which  must  prevent  the  party 
from  doing  it  within  the  regular  time.  2 
Smith,  228. 

Mr.  D.  B.  Ogden,  for  defendants.  What- 
ever right  of  action  existed  was  waived  by  the 
acceptance  supra  protest.  The  holders  were 
not  obliged  to  take  such  acceptance;  Chit. 
Bills,  242,  citing  2  Camp.  JV.  P.,  447;  but  hav- 
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ing  elected  to  receive  it,  they  were  bound  to 
treat  it  as  an  accepted  bill, and  accepted, too,  in 
the  terms  imposed  by  the  acceptors.  If  a  bill 
is  not  presented  when  due,  the  acceptor  is  dis- 
charged. The  mail  accident  is  no  excuse.  Why 
was  not  the  bill  retained  in  London?  Why  was 
it  sent  to  Liverpool?  It  is  the  fault  of  the  par- 
ties themselves  that  it  it  was  not  duly  presented. 
Had  it  been  presented,  the  probability  is  it 
would  have  been  paid, as  the  only  answer  given 
was,  that  it  was  not  presented  in  time. 
491*]  *Mr.  Griffin,  in  reply.  What  is  the 
effect  of  having  a  subsisting  demand,  and  tak- 
ing a  collateral  security?  The  party  has  a  cu- 
mulative remedy.  There  is  no  case  and  no 
principle  to  support  the  doctrine  that  an  ac- 
ceptance supra  protest  destroys  the  right  of  ac- 
tion existing  on  non-acceptance  and  notice. 
The  plaintiffs  were  not  bound  to  keep  the  bill 
in  London.  It  is  a  new  principle  of  commer- 
cial law, that  a  bill  must  be  retained  in  the  place 
of  acceptance.  Bills  of  exchange,  and  particu- 
larly after  acceptance,  are  intended  to  be  nego- 
tiable and  transferable. 

By  the  Court,  Savage,  C  h.  J.  Where  a 
bill  is  accepted  supra  protest,  the  holder  must 
demand  payment  and,  if  refused. notice  of  such 
refusal  must  be  given.  Such  acceptance  is  a 
conditional  engagement;  and  to  render  such 
acceptor  absolutely  liable,  the  bill  must  be  duly 
presented  for  payment  to  the  drawee,  and  pro- 
tested in  case  of'refusal.  Chit.,  Bills,  242;  16 
East,  391.  The  above  authorities  say  the  pay- 
ment must  be  demanded  of  the  drawees;  but 
if  the  bill  is  payable  at  a  particular  place,  pay- 
ment must  be  demanded  at  that  place.  In  this 
case  the  only  real  question  is,  whether  the 
holder  is  excused  by  reason  of  the  mistake  in 
the  postoffice  at  Liverpool,  from  not  making 
demand  in  season.  It  is  proved  in  this  case 
that  the  drawees  were  bankrupt  when  the  bill 
was  drawn,  and  had  no  funds  of  the  drawers 
at  that  time  or  since,  and  that  at  no  time  would 
they  have  accepted  or  paid  the  bill.  It  does 
not  appear,  however,  that  the  bill  would  not 
have  been  paid  by  the  acceptors  had  it  been 
regularly  demanded.  In  the  case  of  Patience 
v.  Townley,  2  Smith,  223,  a  bill  drawn  on  Leg- 
horn, due  Sep.  10, 1800,  was  not  demanded  till 
Dec.  31;  Leghorn  being  then  occupied  by  the 
enemy,  or  in  some  such  critical  situation,  it  was 
impossible  to  present  it  in  season.  The  plaintiff 
had  a  verdict,  which  the  court  refused  to  set 
aside,  Ld.  Ellenborough  saying:  "Duly  pre- 
sented, is  presented  according  to  the  custom  of 
merchants,  which  necessarily  implies  an  ex- 
ception in  favor  of  those  unavoidable  accidents 
which  must  prevent  the  party  from  doing  it 
within  the  regular  time;"  and  it  was  left  to  the 
jury  to  say  whether,  from  the  situation  of  the 
country,  it  was  impossible  for  the  plaintiff  to 
492*]  *present  it  in  due  time.  That  cause 
presented  a  case  of  impossibility;  but  this  case 
presents  no  impossibility,  if  due  diligence  had 
been  used.  The  plaintiffs  should  not  have  sent 
the  bill  to  Liverpool  at  all.  It  is  true,  that  after 
the  letter  containing  it  had  been  left  at  Liverpool 
Nov.  10,  it  could  not  have  reached  London  in 
season;  but  it  was  the  fault  of  the  plaintiffs  to 
have  parted  with  the  bill  in  the  manner  they 
did.  Instead  of  sending  it  to  Liverpool,  they 
should  have  sent  it  to  London,  and  then  it 
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would   have  been   in  season  and,  probably, 
would  have  been  paid. 

I  am  of  opinion  that,  by  the  law  merchant, pay- 
ment should  have  been  demanded  in  London 
Nov.  12;  and  that  not  having  been  done,  and 
there  being  no  impossibility  to  prevent  it  but 
what  is  attributable  to  the  want  of  due  dili- 
gence on  the  part  of  the  holders,  the  defend- 
ants are  legally  discharged,  and  are  entitled  to 
judgment. 

Cited  in-20  Hun,  163;  84  Pa.  St.,  470;  29  Am.  Rep., 
504  (67  Mo.,  163). 

STOLP  v.  VAN  CORTLAND. 
Pleading  in  Justice  Court — Evidence. 

A  declaration  in  a  justice's  court,  where  the  plaint- 
iff declare*  on  a  book  account  generally,  and  at  the 
same  time  exhibits  a  written  account  of  items,  is 
{rood;  and  on  appeal,  evidence  should  be  received 
that  the  account  thus  exhibited  was  returned  by  the 
justice  and  filed  with  his  return,  although  it  was  not 
attached  to  the  return. 

Citations— 3  Cai.,  187;  9  Johns.,  366;  3  Johns.,  436. 

T?  RROR  from  the  Onondaga  C.  P.  Stolp  sued 
-LJ  Van  Cortland  before  a  justice  and  obtained 
a  judgment.  Van  Cortland  appealed  to  the 
Onondaga  C.  P.  The  justice  made  a  return  of 
the  proceedings  and  judgment  in  the  cause,  i a 
which  he  stated  the  issue  as  follows:  "The 
plaintiff  declared  on  a  book  account  generally 
and  failure  on  contract;  the  defendant  pleaded 
the  general  issue,  failure  on  contract,  moneys 
had  and  received;"  and  that  issue  being  there- 
upon joined,  the  defendant  demanded  that  the 
cause  should  be  tried  by  a  jury,  &c.  On  the 
trial  in  the  C.  P.,  the  plaintiff  produced  an  ac 
count  or  22  items,  and  offered  to  prove  the 
same.  The  evidence  was  objected  to  by  the  de- 
fendant, on  the  ground  that  the  declaration  wa» 
insufficient  for  that  purpose,  and  the  court  sus- 
tained the  objection.  The  plaintiff  then  offered 
to  prove  that  the  paper  containg  the  said  items 
was  produced  to  and  left  with  the  justice  at  the 
time  of  the  plaintiff's  declaring  in  the  cause, 
and  at  the  joining  of  the  issue  between  the  par- 
ties, and  that  the  justice  returned  *the[*493 
same  with  his  return,  although  it  was  not  at- 
attached  thereto,  to  the  C,  P.,  and  that  it  was 
filed  therewith;  which  evidence  was  also  ob- 
jected to,  and  refused  to  be  received  by  the 
court.  After  the  offer  of  further  testimony, 
which  was  also  rejected,  the  plaintiff  was  non- 
suited. 

Mr.  F.  G.  Jewett,  for  plaintiff  in  error. 

Mr.  B.  Davis  Noxon,  for  defendant. 

By  tlie  Court,  Sutherland,  J.  The  account 
which  the  plaintiff  below  exhibited  to  and  left 
with  the  justice  at  the  time  of  declaring  and 
joining  issue,  must  be  considered  a  part  of  the 
declaration.  The  case  of  Ehel  v.  Smith,  3  Cai., 
187,  is  a  direct  authority  to  this  point.  It  is  not 
denied  if  it  had  been  attached  to  or  incorpo- 
rated in  the  declaration,  that  it  would  have  been 
sufficiently  precise.  But  it  is  said  that  the  jus- 
tice in  his  return  states  that  the  "plaintiff  de- 
clared on  book  account  generally  and  failure 
in  contract;"  and  that  it  is  contradicting  the 
return  to  show  that  at  the  same  time  he  deliv- 
ered an  account  to  the  justice,  which,  in  judg- 
ment of  law,  became  a  part  of  the  declaration. 
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The  justice  states  in  his  return  that  he  makes 
return  of  the  proceedings  and  judgment  before 
him;  and  among  the  papers  returned  and  filed 
by  him  in  this  account,  though  it  was  not  fas- 
tened to  the  return  itself.  The  plaintiff  offered 
to  prove  these  facts,  and  to  substantiate  the  ac- 
count by  proof:  this  evidence  was  rejected  by 
the  court.  The  plaintiff  was  prohibited  from 
proving  that  the  account  was  delivered  to  the 
justice  at  the  time  of  declaring,  and  was  re- 
turned and  filed  by  him  in  the  Co,urt  of  C.P. ; 
and  having  rejected  that  evidence,  proof  of  the 
items  of  the  account  was  rejected  because  the 
declaration  was  too  vague  to  admit  it,  and  the 
plaintiff  was  nonsuited.  The  account  was  a 
part  of  the  proceedings  returned  by  the  justice, 
and  the  plaintiff  was  entitled  to  the  benefit  of 
the  fact  of  its  having  been  returned  by  him: 
the  legal  conclusion  from  that  fact  is,  that  it 
was  a  part  of  the  plaintiff's  declaration.  This, 
in  no  respect,  contradicts  the  return.  Suppose 
the  justice  should  return  that  the  plaintiff  in  an 
action  before  him  declared  in  assumpsit,  with- 
494*]  out  *stating  anything  more,  and  should 
attach  to  the  return  a  formal  declaration  in  as- 
iumpstt  between  the  same  parties,  can  there  be 
a  doubt  that  this  would  properly  be  considered 
a  declaration?  Whether  it  was  actually  at- 
tached to  the  return,  or  the  papers  were  all 
put  into  a  bundle  and  filed,  cannot  be  mate- 
rial; they  are  the  proceedings  before  the  justice 
returned  by  him.  The  case  of  Bowditch  v. 
Salisbury,  9  Johns.,  366,  would  seem  to  show 
that  the  general  form  of  declaring  for  a  book 
account,  without  any  specification,  was  good. 
See,  also,  3  Johns.,  436.  On  the  other  ground, 
however,  I  think  the  judgment  should  be  reversed, 
andavenire  de  novo  awarded  to  Onondaga  C.P. 
Cited  ln-13  Wend.,  404;  1  Den.,  434. 


McKEON  v.  CAHERTY. 

Remedy  for  Recovery  of  Money  from  Stake-holder 
— Agency. 

Debt  and  not  assumpsit  is  the  proper  form  of  ac- 
tion for  the  recovery  of  money  from  a  stakeholder 
of  a  bet  on  a  trotting  match. 

The  action  may  be  maintained,  although  the 
plaintiff  in  fact  acted  as  the  agent  of  others  in  mak- 
ing1 the  bet. 

Citations— 12  Johns.,  1. 468 ;  7  Cow.,  496;  13  Johns., 
88. 

T?  RROR  from  N.  Y.  C.  P.  The  action  in  the  C. 
J-J  P.,  was  assumpsil,  brought  by  McKeon 
against  Caherty  to  recover  $200  deposited  in 
the  hands  of  the  latter  as  the  stakeholder  of 
a  bet  on  a  trotting  match  of  horses,  made  up 
by  McKeon  and  one  Lane.  The  trotting  took 
place  ;  McKeon  was  the  loser  ;  and  being  dis- 
satisfied with  the  manner  in  which  the  trial  of 
speed  had  been  conducted,  he  gave  notice  to 
Caherty,  the  stake-holder,  not  to  pay  over  the 


NOTE. — 1.  Cumulative  remedies— 2.  Wager—  Recov- 
ery from  stakeholder. 

A  statute  granting  a  new  remedy  doe*  not  take  away 
a  pre-existing  remedy  without  express  words  or  nec- 
essary implication.  But  where  a  right  is  created  by 
the  statute  and  a  remedy  is  expressly  given,  such 
remedy  is  exclusive.  In  addition  to  the  above  case 
of  McKeon  v.  Caherty,  see  Crittenden  v.  Wilson,  5 
Cow.,165,  note. 

2.  Wager— Recovery  from  stakeholder.  See  Yates 
v.  Foot,  12  Johns.,  1,  note. 

WEND.  3. 


money  to  the  winner,  before  he  did  pay  it  over. 
On  the  trial  of  the  cause,  it  appeared  that 
other  persons  besides  McKeon  had  contributed 
in  making  up  the  purse  ;  for  this  cause,  and 
because  the  action,  if  any,  should  have  been 
debt  and  not  ansumpsit,  the  defendant  moved 
that  the  plaintiff  be  nonsuited .  The  motion  pre- 
vailed on  the  first  ground  taken  by  the  defend- 
ant. 

Mr.  D.  Graham,  for  plaintiff  in  error.  The 
action  was  properly  brought.  Had  the  plaint- 
iff acted  wholly  as  the  agent  of  others,  he 
might  have  sustained  a  suit  in  his  own  name. 
13  Johns.,  88. 

The  contract  upon  which  the  money  was  put 
into  the  hands  of  the  defendant  being  avoided 
by  statute,  he  holds  it  'without  consid-  [*495 
eration,  and  is  liable  to  the  parties  for  moneys 
had  and  received.  A  right  of  action  is  given 
by  statute  against  both  winner  and  stake-hold- 
er ;  the  form  of  action  against  the  winner  is 
prescribed,  viz. :  debt,  but  no  form  of  action  is 
given  against  the  stake-holder  ;  consequently, 
he  is  left  to  his  common  law  remedy,  adapting 
his  action  to  his  case.  1  R.  L.,  223,  sec.  5  ;  Id., 
153,  sec.  2,  3  ;  2  T.  R.,  531  ;  1  Bos.  &  P.,  3, 
396 ;  1  Ball.,  245.  This  form  of  action  has  been 
sustained.  10  Johns.,  468;  7  Cow.,  496;  6 
Cow.,  297. 

Mr.  J.  R.  Whiting,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  In  Tales  v. 
Foot,  12  Johns.,  1,  it  was  decided  that  when 
money  is  deposited  by  an  agent  in  the  hands  of 
a  stake-holder  upon  a  bet,  the  action  was  prop- 
erly brought  by  the  principal  against  the  stake- 
holder ;  and  it  was  also  decided  in  that  case 
that  no  action  lies  to  recover  from  the  stake- 
holder money  deposited  on  an  illegal  wager. 
This  was  a  decision  of  the  common  law  ques- 
tion, and  has  no  relation  to  the  cases  of  gam- 
ing and  horse-  racingarising  under  the  statutes 
on  those  subjects.  The  5th  section  of  the  Act 
to  Prevent  Horse-racing  makes  every  contract 
relating  to  any  bet  or  any  race  or  gaming  of 
any  kind  void,  and  gives  to  any  person  who 
has  paid  any  money  upon  the  issue  or  event  of 
any  race  or  game  the  same  remedy  to  recover  it 
back  as  is  provided  by  the  2d  and  3d  sections 
of  the  Act  to  PreventExcessive  Gaming.  The 
2d  section  of  that  Act  gives  a  remedy  to  the  in- 
jured party  by  action  of  debt  against  the  win- 
ner, if  brought  within  three  months. 

In  Simmons  v.  Borland,  10  Johns.,  468,  and 
AUen  v.  Ehle,  7  Cow.,  496,  it  was  held  that  un- 
der the  Act  to  Prevent  Horse-racing,  the  ac- 
tion lies  against  the  stake-holder  ;  but  the  stat- 
ute remedy  should  be  pursued,  which  is  an  ac- 
tion of  debt.  This  objection  is  supposed  to  be 
technical ;  but  without  the  aid  of  the  statute, 
no  action  at  all  would  lie.  The  statute  remedy 
must,  therefore,  be  pursued  in  form  as  well  as 
substance.  In  Hay  wood  v.  Sheldon,  18  Johns. , 
88,  it  was  held  that  an  action  was  well  brought 
by  an  agent  who  makes  a  bet  for  others.  On  the 
supposition,  therefore,  that  the  action*  [*496 
was  well  brought  by  the  plaintiff,  and  that  the 
stake-holder  is  liable,  still,  as  the  plaintiff  can- 
not recover  in  this  form  of  action,  the  judgment 
must  be  affirmed, 

Cited  in-1  Den.,  560 ;  46  N.  Y.,  129 ;  27  How.  Pr.,  348; 
29  How.  Pr.,  95 ;  37  How.  Pr.,  159 ;  6  Abb.,  X.  S..  401 : 
2  Rob.,  242 ;  7  Legs.  Obs.,  14 ;  36  Am.  Dec.,  756  (19  Me. 
335). 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


SAYRE  AND  TOLER 

v. 
AUSTIN  AND  FAIRMAN. 

Collection  of  Interest — Action  of  Debt. 

Interest  may  In  all  cases  be  collected  by  action  of 
debt  on  judgment ;  and  where  the  judgment  is  ren- 
dered on  contract,  it  may  be  collected  by  directing 
its  levy  upon  execution. 

Citation— 1 R.  L.,  506. 

THIS  was  an  action  of  debt,  tried  at  the  N. 
Y.  Circuit  in  Mar.  1826,  before  the  Hon. 
William  A.  Duer,  then  one  of  the  Circuit  Js. 

The  declaration  contained  three  counts  :  1. 
On  a  judgment  in  assvmpsit,  in  favor  of  the 
plaintiffs  against  the  defendants,  for  $481.41, 
obtained  in  the  Term  of  Aug.,  1804.  2.  On  an- 
other judgment  inaanumpsit,  of  the  same  term, 
for  $461.27  ;  3.  A  count  for  interest  upon  and 
for  the  forbearance  of  divers  large  sums  of 
money  before  then  lent  and  advanced,  and  due 
and  owing  by  the  defendants  to  the  plaintiffs, 
and  forborne  by  the  plaintiffs  at  the  special  in- 
stance and  request  of  the  defendants,  whereby 
an  action  accrued,  &c.  The  suit  was  com- 
menced in  Aug.,  1824,  within  20  years  after  the 
rendition  of  the  judgments  declared  on.  The 
defendants  pleaded  to  the  first  two  counts  pay- 
ment and  satisfaction,  and  to  the  third  count 
nil  debet  and  the  Statute  of  Limitations.  To  the 
pleas  of  payment  and  statute  the  plaintiffs  re- 
plied. 

On  the  trial  of  the  cause  a  verdict  was  en- 
tered for  the  plaintiffs  by  consent  for  $942.67 
debt,  and  $1,434.91  (being  the  amount  of  inter- 
est upon  the  judgment)  damages,  by  way  of  in- 
terest, subject  to  the  opinion  of  this  court  on  a 
case  to  be  made. 

Mr.  W.  A.  Seely,  for  plaintiffs.  A  plaint- 
iff is  entitled  to  his  action  of  debt  on  judgment, 
in  which  the  interest  on  the  judgment  may  be 
recovered  by  way  of  damages.  6  Johns.,  43, 
284;  2  Ves.,  Jr.,  162,  167,  168,  n.;  SBinn.,  58; 
4  Dall.,  252  ;  1  Chitt,  PL,  354  ;  2 Id.,  181.  The 
action  is  on  judgments  in  nature  of  specialties, 
and  the  Statute  of  Limitations  does  not  apply 
except  as  to  the  third  count,  which  may  be  re- 
garded as  surplusage. 

497*]  *Mr.  R.  L.  Wilson,  for  defend- 
ants. At  the  time  of  the  rendition  of  the 
judgments  declared  on,  interest  could  not  be 
levied  upon  executions.  The  right  do  do  so  was 
given  by  statute  passed  subsequent  to  the  ren- 
dition of  those  judgments,  viz.  :  in  1806.  The 
plaintiffs  ought  not  to  be  permitted  to  recover 
more  than  they  would  have  been  entitled  to  re- 
cover had  they  revived  those  judgments  by 
scire  facia*. 

The  demand  of  the  plaintiffs  should  be  con- 
sidered as  a  demand  upon  a  specialty  in  which 
interest  is  not  reserved.  In  such  case  in- 
terest is  not  recoverable  until  after  demand 
made.  2  Gall.,  45,  46.  Interest  is  not  allowed 
on  taxation  of  costs  where  no  delay  has  been 
occasioned  by  the  defendant.  2  Cai.,  253.  No 
demand  being  shown,  the  plaintiffs  are  entitled 
to  recover  only  from  the  commencement  of  the 
suit.  15  East,  223  ;  1  Camp.,  49,  52. 

The  demand  for  interest  in  this  case  is  in  the 
nature  of  a  simple  contract  debt,  and  not  of  a 
specialty.  The  interest  is  demanded  in  the 
third  count  in  consequence  of  the  forbearance 
of  the  plaintiffs.  This  count  could  be  supported 
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only  by  proof  of  a  request  to  forbear,  or  an 
implied  request.  No  proof  was  offered, and  the 
implied  request  is  destroyed  by  the  plea  of  the 
Statute  of  Limitations.   Bull.  Jy.  P.   149-  6  T 
R.,  193  ;  6  Ves.,  215 ;  20  Johns.,  582. 

By  the  Court,  Sutherland,  /.  The  Act  of 
1813,  1  R.  L.,  506,  merely  provides,  that  in  all 
executions  to  be  issued  on  judgments  there- 
after to  be  recovered  upon  contracts,  it  shall  be 
lawful  to  direct  the  collection  of  the  interest 
on  the  said  judgments  from  the  time  of  recov- 
ering the  same  until  paid.  It  is  not  by  virtue 
of  this  Act  that  judgments  carry  interest  ;  it 
only  authorizes  the  collection  of  it  upon  exe- 
cution. 

It  cannot  be  contended,  with  any  show  of 
reason  or  authority,  that  a  judgment  is  a  debt 
not  due  until  a  demand  of  payment  is  made, 
after  the  original  cause  of  action  has  not  only 
been  demanded,  but  has  been  prosecuted  to 
judgment,  the  highest  evidence  of  debt  known 
to  the  law,  and  which  authorizes  the  plaintiff 
immediately  to  issue  an  execution  *and  [*498 
seize  either  the  property  or  the  person  of  the 
defendant.  It  certainly  savors  somewhat  of 
extravagance  to  maintain  that  the  judgment  is 
not  a  debt  due  in  every  possible  sense  of  the 
term.  It  is  a  debt  due,  with  interest  from  the 
time  of  its  rendition,  which,  since  the  statute, 
may  be  collected  upon  the  execution,  and  be- 
fore the  statute,  could  have  been  recovered  by 
action  of  debt  upon  the  judgment. 

It  might  have  been  recovered  under  the  first 
two  counts;  and  there  being  no  evidence  ap- 
plicable to  the  third  count,  we  have  a  right  to 
consider  the  verdict  throughout  as  given  upon 
those  counts.  It  is  then,  unquestionably,  a  de- 
mand in  the  nature  of  a  specialty,  and  the 
Statute  of  Limitations  does  not  apply. 

Judgment  for  plaintiffs. 

Cited  in— 2  Wend.,  161 ;  2  Edw.  Ch.,  171 ;  43  How. 
Pj.,284;  17  Abb.  Pr-,  316;  13  Am.  Rep.,  455  (36  N.  J., 


OTIS  «.  WOOD. 

Lease  of  Personal  Property — Condition — Forfeit- 
ure from  Breach  of— Lessee  Retains  no  Interest 
Subject  to  Levy — Trover  against  Officer. 

Where  it  is  a  condition  in  a  lease  of  personal  prop- 
erty that  the  lessee  shall  keep  it  upon  particular 
premises  and  not  remove  it  therefrom,  a  removal 
of  such  property  by  the  lessee  operates  as  a  forfeit- 
ure of  the  term,  and  devests  his  title  so  that  no  in- 
terest in  the  property  removed  remains  in  him  that 
can  be  sold  by  execution. 

If  property  thus  circumstance  is  levied  on  and 
sold  under  an  execution  against  the  lessee,  the  les- 
sor is  entitled  to  maintain  an  action  of  trover  against 
the  officer. 

Citations— 2  Cow.,  543 ;  7  Cow.,  756 ;  4  Cow.,  467 ;  2 
Wend..  475. 

THIS  was  an  action  ot  trover,  tried  at  the 
Oneida  Circuit  in  Apr.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit  Js. 
In  Apr.,  1826.  Otis  executed  a  lease  to  one 
oodenoe  of  15  acres  of  land  in  the  Town  of 
Vlanlius,  Onondaga  Co.,  and  included  in  the 
"ease  a  span  of  mares,  a  cow  and  eight  sheep, 


NOTE.— Replevin  against  officers,  far  goods  taken  in 
execution.  See  Thompson  v.  Button,  14  Johns.,  84. 
note ;  Dunham  v.  Wyckoff ,  ante,  p.  280,  note. 
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and  other  personal  property  to  which  specific 
prices  were  attached,  for  the  term  of  ten  years; 
Goodenoe  to  pay  a  rent  at  the  rate  of  $30  per 
annum,  and  to  have  the  right,  on  payment  of 
the  sum  of  $400,  to  become  the  owner  of  the 
whole  premises  demised.  By  the  terms  of  the 
agreement,  Goodenoe  was  precluded  from  sell- 
ing or  disposing  of  his  term,  and  from  sell- 
ing or  disposing  of  the  articles  of  personal 
property  specified  in  the  lease,  and  was  bound 
to  keep  the  same  on  the  premises;  and  in  case 
of  the  death,  by  accident  or  otherwise,  of  the 
mares,  cow  or  sheep,  to  replace  them  by  others 
of  the  like  kind  and  value.  On  failure  of  the 
conditions  of  the  lease,  Otis  reserved  the  right 
of  re-entry  on  the  premises,  and  to  seize  and 
take  the  personal  property  and  dispossess  Good- 
enoe. In  Sep.,  1826,  Goodenoe,  by  a  written 
instrument,  mortgaged  to  Otis  a  set  of  harness 
499*]  and  *other  property  to  secure  the  rent 
which  had  then  accrued,  and  money  which 
had  been  lent  by  him  to  Goodenoe,  the  mort- 
gage to  be  void  on  payment  of  $70  by  Jan.  1, 
1827.  In  Oct.  or  Nov.,  1826,  Otis  removed  from 
Manlius  to  Herkimer  Co.,  and  in  Dec.,  1826, 
Goodenoe  also  removed  from  Manlius  and  went 
to  reside  at  Vienna  in  Oneida  Co.,  taking  with 
him  the  mares  let  to  him  by  the  plaintiff,  and 
also  the  harness  mortgaged  to  the  plaintiff ;  and 
within  two  weeks  after  his  removal  the  prop- 
erty was  levied  on  by  the  defendant,  a  con- 
stable of  Vienna,  by  virtue  of  a  justice's  exe- 
cution against  Goodenoe,  and  sold  about  Apr. 
1,  1827.  After  the  levy  and  previous  to  the 
sale,  the  plaintiff  and  Goodenoe  requested  a 
person  with  whom  the  mares  were  left  as  re- 
ceiptor,  to  work  them,  enough  to  pay  for  their 
keeping. 

On  this  state  of  facts  the  defendant  contended 
that  the  agreement  between  Otis  and  Good- 
enoe was  a  contract  of  sale  and  vested  the  prop- 
erty in  Goodenoe ;  that  the  agreement  was 
fraudulent  as  against  creditors;  and  that  the 
plaintiff's  right  of  action,  if  any,  did  not  ac- 
crue until  the  expiration  of  the  ten  years.  The 
judge  ruled  that  the  instrument  of  Apr.  15, 
1826,  was  not  a  contract  of  sale,  but  a  lease, 
and  that  a  purchaser  of  the  property  under 
process  of  law  would  acquire  the  rights  of  the 
lessee;  that  a  sale  of  the  property  by  operation 
of  law  would  not  create  a  forfeiture,  but  that 
the  removal  of  the  mares  from  the  premises 
demised  would  have  had  such  effect,  had  not 
the  evidence  warranted  the  conclusion  which 
he  thought  it  did,  that  the  plaintiff  had  waived 
the  forfeiture,  and  that,  therefore,  the  plaintiff 
was  not  entitled  to  recover  for  the  mares,  but 
he  charged  the  jury  that  the  plaintiff  was  en- 
titled to  recover  for  the  harness.  The  jury 
found  for  the  plaintiff  with  $15  damages,  the 
probable  value  of  the  harness.  A  motion  was 
made  on  the  part  of  the  plaintiff  to  set  aside 
the  verdict. 
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Meson's.  A.  Bennett  and  J.  A.  Spencer, 
for  plaintiff. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
defendant. 

By  the  Court,  Savage,  Ch.  J.  I  think  the 
judge  was  right  in  deciding  that  the  contract 
of  Apr.,  1826,  was  not  a  sale  but  a  lease;  that 
the  interest  of  a  lessee  of  personal  properly 
*may  be  sold  on  execution,  and  that  in  [*5OO 
such  case  the  purchaser  stands  in  the  place  of 
the  lessee.  Van  Antwerp  v.  Newman,  2  Cow., 
543.  In  the  case  of  Hurd  v.  West,  7  Cow. ,  756, 
it  was  held,  that  where  sheep  were  let  for  a 
specified  time,  and  the  same  sheep  to  be  re- 
turned, the  title  of  the  lessor  continues  with 
the  right  to  assert  it  when  the  time  expires.  In 
Marsh  v.  Lawrence,  4  Cow. ,  467,  it  was  decid- 
ed that  a  mortgagor  in  possession  of  a  chattel, 
after  forfeiture,  or  when  the  mortgagee  might 
might  take  possession  at  his  pleasure,  had  no 
interest  which  was  the  subject  of  sale  on  exe- 
cution; and  in  McOracken  v.  Luce,  not  report- 
ed, decided  at  August  Term  last,  it  was  held, 
that  a  mortgagor  of  a  canal  boat,  in  possession 
and  having  the  right  of  possession  for  a  time 
certain,  had  an  interest  which  was  the  subject 
of  sale  on  execution.  The  principle  of  these 
cases,  is,  that  a  person  in  possession  of  a  chat- 
tel, having  a  right  to  such  possession  for  a 
specific  time,  has  an  interest  which  may  be 
sold;  and  when  that  interest  expires  the  owner 
is  entitled  to  his  goods  and  may  bring  an  action 
for  them. 

In  this  case  the  lessee  had  forfeited  his  inter- 
est in  the  mares  in  question,  according  to  the 
terms  of  his  contract,  by  removing  them  from 
the  demised  premises.  The  plaintiff,  therefore, 
had  the  same  right  to  the  possession  of  the  ani- 
mals which  he  would  have  had  if  Goodenoe 
had  remained  on  the  premises  till  the  expira- 
tion of  his  lease. 

It  is  said,  however,  that  the  plaintiff  had 
waived  his  right  to  re-enter  upon  the  posses- 
sion of  his  property  by  acquiescence.  I  do  not 
perceive  any  evidence  of  acquiescence;  there 
is  no  proof  of  the  plaintiff's  knowledge  of 
Goodenoe's  removal  with  the  property  from 
the  demised  premises  previous  to  the  levy  by 
the  defendant.  But  if  there  was  such  evidence, 
according  to  the  case  of  Marsh  v.  Lawrence, 
the  plaintiff  waived  no  right  by  leaving  the 
property  in  the  hands  of  the  lessee.  So  long 
as  he  had  a  right  to  the  possession  which  he 
might  enforce  at  pleasure  (2  Wend.,  475),  the 
lessee  had  no  interest  in  the  mares  which  was 
the  subject  of  sale. 

A  new  trial  should  be  granted. 

Cited  in— 8  Wend.,  348:  10  Wend.,  322;  18  Wcn.l., 
144;  23  Wend.,  205:  2  Hill,  327:  IN.  T-.  296:  UN. 
Y..  305  :  13  N.  Y..  665 :  2  Lans..  316  ;  1  Barb.,  650 :  16 
Barb.,  50 :  39  Barb.,  608 ;  9  How.  Pr..  571 ;  1  Abb.  Pr., 
180:  12  Abb.  Pr..  102;  2  Duer.  105;  11  Letr-  Obs.,  339: 
35  Am.  Dec.,  565. 
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OF  THE 

STATE   OF  NEW   YORK, 

Argued  June  and  July,  1839 ;  decided  in  December,  same  year. 


HALSEY  ROGERS,  Impleaded  with  Others, 
Appellants, 

AND 
SIDNEY  ROGERS  ET  AL.,  Respondents. 

Wills — Devise — Construed  to  Give  Life  Estate, 
with  Remainder  in  Fee  to  Children — Jurisdic- 
tion of  Chancery  in  Proceedings  to  Set  aside 
Witt— Executor  is  Trustee  for  Devisees  and 
Creditors — Debt  Barred  by  Statute  in  Lifetime 
of  Testator,  Presumed  Paid — Not  Included 
in  "Just  Debts"  —  Personal  Property  Be- 
queathed to  Widow,  Applied  to  Payme-nt  of 
Debts,  before  Land  Devised,  is  Chargeable. 

A  devise  to  A  B  for  and  during  his  natural  life, 
and  after  his  decease  to  the  children  of  his  body 
lawfully  begotten,  followed  by  an  habendum  dame 
to  have  and  to  hold  unto  the  said  A  B  for  and  dur- 
ing his  natural  life,  and  after  his  decease  to  the 
heirs  of  his  body  lawfully  begotten  and  their  heirs 
and  assigns  forever,  gives  a  life  estate  to  A  B,  and 
a  remainder  in  fee  to  his  children. 

It  is  not  competent  to  a  Court  of  Chancery  to  set 
aside  a  will  or  codicil  as  to  real  estate  on  the  ground 
of  fraud  or  incompetency  of  the  testator :  the  ques- 
tion should  be  determined  in  a  court  of  law  on  an 
issue  from  chancery  of  devixavit  vel  non.  It  is  other- 
wise as  to  a  will  of  personal  estate. 

An  executor,  by  virtue  of  his  office,  becomes  a 
trustee  for  the  devisees  and  creditors  of  the  testa- 
tor, when  it  is  ascertained  that  the  personal  prop- 
erty of  the  estate  is  insufficient  to  pay  the  debts  of 
the  testator ;  and  in  such  case  it  will  not  be  per- 
mitted that  be  sell  the  real  estate  of  the  testator 
under  a  judgment  held  by  him,  and  himself  become 
the  purchaser. 

A  debt,  barred  by  the  Statute  of  Limitations  in 
the  lifetime  of  the  testator,  is  presumed  to  be  paid 
by  him,  and  is,  therefore,  not  a  legal  demand  or  a 
just  debt.  An  executor  has  no  right  to  retain  for 
such  a  demand  due  to  him  personally,  notwithstand- 
ing a  provision  in  the  will  for  the  payment  of  all 
just  debts,  and  that  even  In  a  case  or  parent  and 
child. 

Personal  property  specifically  bequeathed  to  the 
widow  of  the  testator  must  be  applied  to  the  pay- 
ment of  the  debts  of  the  estate  before  land  devised 
by  the  will  can  be  made  chargeable.  Nothing  but 
an  express  declaration  or  plain  manifestation  of  in- 
tention will  exonerate  the  application  of  the  per- 
sonal estate,  and  cast  the  charge  upon  the  realty. 

Citations—  1  Co.,  94. 104  a ;  Cruise,  tit.  38.  Devise, 
ch.  14.  sec.  69:  Har.  Tr.,  487 :  2  Bl.  Com.,  296,  381,  n.  ; 
1  R.  L..  52 ;  4  T.  R..  603 ;  1  P.  Wms..  398 :  11  East,  617 ; 
3  Binn.,  148 ;  2  Atk.,  246,  324,  517,  580;  2  Rob.  Wills, 
30 :  13  Ves.,  297 ;  3  Br.  P.  C.,  »58 ;  5  Ves.,  647  ;  5  Johns. 
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Ch.,  148 ;  2  Johns.  Ch.,  252 ;  13  Johns..  220 ;  2  Ves.  & 
B.,  278;  Mosely,  391 ;  1  Sch.  &  L.,  109 ;  6'Johns.  Ch., 
294,411;  Toll.,  417,  418;  18  Ves.,  138;  3  Johns.  Ch., 
319 ;  1  Vent.,  214 ;  2  Str.,  1125 ;  4  Burr.,  2579 ;  2  Burr.. 
1100;  1  Ves.,  142;  Doug.,  338;  3  Bos.  &  P.,  S27:  4 
Cruise.  228,  229,  tit.  Deed,  ch.  20,  sec.  77 :  Plowd.,  153 ; 
2  Co.,  55  o:  Cruise,  tit.  32,  ch.  22,  sec.  28;  7  Johns. 
Ch.,  360;  6  Johns..  267 :  15  Johns..  3. 

A  PPEAL  from  chancery.  The  respondents 
li  filed  their  bill  in  chancery  to  vacate  a  sale 
of  lands  procured  by  the  appellant,  Halsey 
Rogers,  under  a  judgment  of  which  he  was  the 
assignee,  obtained  originally  against  Thomas 
Rogers,  Sr. ,  the  father  of  Halsey  Rogers  and 
the  grandfather  of  the  respondents,  under 
whom  the  respondents  claimed  as  devisees. 

In  1803  Thomas  Rogers,  Sr. .  made  his  last 
will  and  testament,  by  which  he  ordered,  first, 
all  his  just  debts  and  funeral  charges  to  be 
paid ;  second,  he  devised  to  his  wife,  Abigail 
Rogers,  during  her  natural  life,  75  acres  of 
land,  and  gave  and  bequeathed  to  her  all  his 
household  furniture,  besides  sundry  items  of 
personal  property ;  third,  he  made  a  devise  of 
*a  lot  of  land  of  100  acres  in  these  [*5O4 
words :  "I  give,  devise  and  bequeath  unto  my 
son,  Thomas  Rogers,  Jr.,  for  and  during  his 
natural  life,  and  to  the  children  of  his  body 
lawfully  begotten,  after  his  decease,  all  that 
certain  piece  or  parcel  of  land,  &c.  (particu- 
larly describing  it),  to  have  and  to  hold  the 
said  last  mentioned  premises  unto  my  said  son, 
Thomas  Rogers,  Jr.,  for  and  during  his  natu- 
ral life,  and  after  his  decease  to  the  heirs  of 
his  body  lawfully  begotten,  and  their  heirs 
and  assigns  forever ; "  and  after  several  other 
specific  devises  of  real  estate  to  his  other  chil- 
dren, and  several  bequests  of  personal  prop- 
erty, he  gave  the  residuum  to  three  sons  and 
four  daughters,  to  be  equally  divided  between 
them,  share  and  share  alike.  Thomas  Rogers, 
Jr.,  died  intestate  in  1805,  leaving  three  chil- 
dren, two  of  whom  are  the  respondents  in  this 
cause.  Aug.  17,  1816,  Thomas  Rogers,  Sr., 
made  a  codicii  to  his  will,  by  which  he  made 
several  alterations  as  to  the  disposition  of  his 
property,  not,  however,  affecting  the  property 
devised  to  his  son,  Thomas  Rogers,  Jr.,  other- 
wise than  by  giving  authority  to  Halsey  Rogers, 
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whom  he  thereby  created  sole  executor  of  his 
will,  to  sell  and  dispose  of  so  much  of  his  real 
•estate  as  would  be  necessary  for  the  payment 
of  his  debts.  By  this  codicil  he  revoked  the 
appointment  of  A.  Doty  and  T.  Littlefield, 
whom  he  had  appointed  jointly  with  Halsey 
Rogers  executors  of  his  will  made  in  1808. 
Three  days  after  making  the  codicil  the  testa- 
tor, Thomas  Rogers,  Sr.,  died. 

Halsey  Rogers,  as  sole  executor  of  the  testa- 
tor, proved  the  will  and  codicil,  and  made  an 
inventory  of  the  personal  estate,  amounting  to 
the  sum  of  $1,454.13;  part  of  which  he  sold 
at  public  auction,  and  applied  the  proceeds, 
viz. :  $509,  to  the  payment  of  the  debts  of  the 
testator ;  another  portion,  amounting  to  $703.- 
16,  he  permitted  his  mother,  the  widow  of  the 
testator,  to  retain  in  her  possession,  and  the 
residue  remains  unaccounted  for.  In  1820 
Halsey  Rogers  procured  to  be  revived  a  judg- 
ment against  Thomas  Rogers,  Sr.,  docketed 
Jan.  26, 1814,  rendered  on  a  bond  bearing  date 
Dec.  20,  1809,  conditioned  for  the  payment  of 
the  sum  of  $3,000,  with  annual  interest,  exe- 
cuted by  Thomas  Rogers,  Sr. ,  to  James  Rogers, 
5O5*]  and  assigned  *in  1813,  by  the  execu- 
tors of  the  obligee,  to  Halsey  Rogers,  who 
purchased  the  same  and  procured  an  assign- 
ment thereof  to  himself,  at  the  request  of  his 
father,  Thomas  Rogers,  Sr.  After  the  revival 
of  the  judgment,  he  caused  an  execution  to  be 
issued  thereon,  and  sold  all  the  real  estate 
whereof  his  father  died  seised,  except  the  lot 
devised  to  his  mother,  and  became  himself  the 
purchaser  thereof  for  $2,270.  The  true  value 
of  the  lands  thus  sold  was  not  less  than  $9,000. 

In  1822  the  respondents  filed  their  bill,  the 
appellant  put  in  his  answer,  and  proofs  were 
taken,  much  of  which  went  to  the  competency 
of  the  testator  to  devise  at  the  making  of  the 
codicil ;  the  balance  of  testimony  is  against 
his  competency,  and  although  no  direct  ad- 
judication was  made  upon  the  point  in  the 
Court  of  Chancery,  the  codicil  was  treated  as 
void.  In  Aug.,  1825,  after  hearing  upon  bill, 
answer  and  proofs,  Chancellor  Sanford,  1  Hopk. 
Ch. ,  515,  declared  the  sale  of  the  real  estate  of 
Thomas  Rogers,  Sr.,  to  be  illegal  and  void, 
and  ordered  an  account  to  be  taken  between 
the  estate  of  Thomas  Rogers,  Sr. ,  and  Halsey 
Rogers,  charging  the  latter  with  all  the  per- 
sonal estate  and  crediting  him  with  all  legal 
and  just  demands,  &c.,  and  also  ordering  an 
account  between  the  complainants  and  Halsey 
Rogers  as  to  the  rents  and  profits  of  the  lot 
devised  to  Thomas  Rogers,  Jr. ,  and  as  to  tim- 
ber alleged  to  have  been  cut  and  carried  away 
from  the  same.  Accounts  were  accordingly 
stated  by  a  master.  In  stating  the  account  of 
debts  due  from  the  testator  at  the  time  of  his 
decease,  and  of  payments  made  by  the  execu- 
tor, including  claims  of  the  executor  himself 
against  the  testator,  the  master  reported  a  bal- 
ance to  be  due  to  the  executor  of  $4,263.22, 
but  he  rejected  three  promissory  notes,  drawn 
by  the  testator,  payable  to  the  executor,  dated, 
two  in  1805  and  one  in  1809,  amounting  to- 
gether to  the  sum  of  $311.44,  on  the  ground 
that  they  were  barred  by  the  Statute  of  Limi- 
tations; and  he  certified  the  amount  of  the  rents 
and  profits  received  and  the  value  of  the  tim- 
ber cut  and  carried  away  by  Halsey  Rogers 
from  the  lot  devised  to  Thomas  Rogers,  Jr., 
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to  be  $528.25.  To  *the  master's  re-  [*5O6 
port  in  those  particulars,  to  wit :  the  rejecting 
the  ftotes  and  certifying  the  last  mentioned 
amount,  as  well  as  in  other  respects,  excep- 
tions were  taken  by  the  appellant,  which  were 
argued  before  Chancellor  Jones.  The  excep- 
tions to  the  particulars  above  stated  were  dis- 
allowed, whilst  the  others  were  allowed  Apr. 
18,  1828,  and  the  report  was  referred  back  to 
the  master  for  correction.  The  report  being 
corrected,  the  cause  was  heard  by  Chancellor 
Walworth  in  Aug.,  1828,  who  made  a  final  de- 
cree in  the  same,  1  Paige  Ch.,  188,  by  which 
it  is  declared  that  the  personal  property  be- 
queathed to  Abigail  Rogers,  the  widow  of  the 
testator,  amounting  to  $703.16,  ought  to  be 
applied,  together  with  the  interest  thereof  from 
the  end  of  the  year  after  the  death  of  the  tes- 
tator, to  the  payment  of  the  judgment  which 
the  appellant,  Halsey  Rogers,  holds  against 
the  estate  of  the  testator,  and  a  decree  is  made 
accordingly ;  and  it  is  further  decreed  that  if 
after  deducting  that  sum  and  the  proceeds  of 
certain  lands  which  descended  to  the  heirs  of 
Thomas  Rogers,  Sr.,  a  balance  shall  still  be 
left  due  to  Halsey  Rogers  on  the  judgment 
held  by  him,  that  an  apportionment  be  made 
of  such  balance  among  the  lands  specifically 
devised  by  the  testator,  charging  the  lands  de- 
vised to  Thomas  Rogers,  Jr.,  with  their  share, 
and  crediting  such  lands  with  the  amount  re- 
ported to  be  due  for  rents,  &c.,  and  ordering 
the  appellant,  Halsey  Rogers,  to  pay  the  costs 
of  the  suit  to  be  taxed.  From  this  decree  and 
the  decrees  previously  made  in  the  cause  the 
defendant  below  appealed. 

Messrs.  J.  Lansing  and  Greene  C.  Bron- 
son,  Atty-Gen. ,  for  the  appellants. 

Messrs.  L.  Wait  and  S.  A.  Foot,  for  the 
respondents. 

The  points  raised  for  the  appellants  and  ar- 
gued by  the  counsel  were  the  following : 

1.  That  the  sale  under  the  judgment  held  by 
Halsey  Rogers  as  assignee  of  the  real  estate  and 
the  purchase  of  the  same  by  him  was  not  ille- 
gal, nor  a  violation  of  his  duty  as  executor  of 
the  last  will  and  testament  of  Thomas  Rogers, 
Sr. 

2.  That  the  decree  of  Chancellor  Jones,  dis- 
allowing the  exceptions  to  the  master's  report, 
is  erroneous ;  first,  because  *the  Stat-  [*5O7 
ute  of  Limitations  ought  not  to  have  been  al- 
lowed as  a  bar  to  the  claim  for  the  notes  set 
up  by  the  executor  as  due  to  him ;  and,  sec- 
ondly, that  the  appellant,  Halsey  Rogers,  ought 
not  to  have  been  charged  with  the  rents  and 
profits,  &c.,  of  the  lot  devised  to  Thomas 
Rogers,  Jr.,  because  the  devise  to  him  lapsed 
and  became  void  by  his  death  during  the  life- 
time of  the  testator,  Thomas  Rogers,  Sr. 

3.  That  the  decree  of  CJuinceUor  Walworth 
is  erroneous ;  first,  in  charging  the  appellant, 
Halsey  Rogers,  with  the  amount  of  personal 
property  specifically  bequeathed  to  the  widow; 
and  secondly,  in  decreeing  costs  against  the 
appellant,  Halsey  Rogers. 

The  following  opinions  were  delivered  : 

By  ' '// .  ,/.  Savage.  The  questions  in  this 
case  in  the  natural  order  in  which  they  arise, 
are  the  following : 

1.  Have  the  complainants  an  interest  in  the 
estate  of  Thomas  Rogers,  Sr.,  deceased,  by 
29  H'.' 
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virtue  of  the  special  devise  to  their  father, 
Thomas  Rogers,  Jr.,  or  as  residuary  legatees? 

2.  Is  the  codicil  to  be  considered  part  of  the 
will  of  Thomas  Rogers,  Sr.,  deceased? 

8.  Was  the  sale  by  virtue  of  the  judgment 
and  execution  irregular? 

4.  Were  the  promissory  notes  referred  to  in 
the  exception  to  the  master's  report  properly 
rejected  as  being  barred  by  the  Statute  of  Lim- 
itations? 

5.  Should  the  appellant  be  held  responsible 
for  the  personal  property  delivered  to  the  wid- 
ow? 

6.  Was  it  equitable  and  just  to  charge  the 
appellant  with  the  costs  of  the  suit? 

1.  The  clause  in  the  will  out  of  which  the 
first  question  arises,  is  as  follows:  "I  give, 
devise  and  bequeath  unto  my  son  Thomas 
Rogers,  Jr. ,  for  and  during  his  natural  life,  and 
to  the  children  of  his  body,  lawfully  begotten, 
after  his  decease,  all  that  certain,  &c.  (describ- 
ing the  premises),  to  have  and  to  hold  the  said 
last  mentioned  premises  unto  my  said  son 
Thomas  Rogers,  Jr.,  for  and  during  his  natural 
5O8*]  life,  and  after  his  decease,  *to  the  heirs 
of  his  body,  lawfully  begotten,  and  to  their 
heirs  and  assigns  forever."  What  estate  is 
conveyed  by  this  devise,  and  to  whom?  Were 
the  answer  to  these  questions  to  be  given  by 
plain  unsophisticated  common  sense,  it  would 
be  this:  that  an  estate  for  life  is  given  to  Thom- 
as Rogers,  Jr.,  and  after  his  death  an  estate  in 
fee  to  his  lawful  children.  Such  is  the  appar- 
ent intention  of  the  testator  ;  but  it  is  not 
enough  to  ascertain  the  intention  of  the  testa- 
tor as  we  suppose  it  to  have  existed  ;  we  must 
further  inquire.whether  that  intention  is  agree- 
able to  the  rules  of  law  which  have  been  long 
and  well  established,  and  what  is  the  legal  im- 
part of  the  terms  used  by  the  testator. 

It  may  not  be  improper  to  remark  here,  that 
by  the  common  law  there  are  but  two  modes 
of  acquiring  title  to  real  estate,  viz.:  descent 
and  purchase.  Where  a  person  takes  as  heir 
at  law.  he  is  in  by  descent ;  the  law  casts  the 
estate  upon  him  at  the  death  of  his  ancestor : 
but  when  he  acquires  title  to  land  by  his  own 
act  or  agreement,  he  is  a  purchaser  ;  not  that 
in  the  common  acceptation  of  the  term  he 
has  paid  a  consideration  for  it,  for  if  it  is  given 
to  him  he  is  still,  in- contemplation  of  law,  a 
purchaser.  A  devisee,  who  takes  an  estate 
different  from  what  the  law  would  cast  upon 
him  as  heir,  is  a  purchaser,  and  as  such  was 
exempt  from  the  restraints  imposed  upon  heirs 
in  their  minority,  such  as  wardships  and  the 
right  of  marriage.  These  are  remnants  of  the 
feudal  system  which  have  their  influence  upon 
the  conveyances  of  the  present  day,  and  even 
in  this  country,  though  happily  with  the  sys- 
tem itself  we  have  no  connection.  It  was  per- 
fectly natural  that  during  Ihe  prevalence  of 
military  tenures,  restraints  should  be  imposed 
upon  devises  of  real  estate  ;  and  it  was  estab- 
lished as  a  rule  of  law,  at  least  as  early  as  the 
28d  Eliz.,  about  1581,  that  "Where  the  ances- 
tor, by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited  either  mediately  or  im- 
mediately to  his  heirs  in  fee  or  in  tail,  that  al- 
ways in  such  cases  the  words  "the  heirs"  are 
words  of  limitation  of  the  estate,  and  not  words 
of  purchase."  This  rule  was  established  in 
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Shelley's  case,  1  Cow. ,  94,  and  has  been  uniform- 
ly adhered  to  in  England,  and  numerous  cases 
are  to  be  found  in  the  books  *as  appli-  [*5OJ> 
cable  to  devises.  Cruis.,  tit.  38,  Devise,  ch.  14. 
In  the  case  of  Perrin  v.  Blake,  in  the  above  chap- 
ter, sec.  69,  the  devise  was  substantially,  "  I 
give,  devise  and  bequeath  all  the  rest  and  resi- 
due of  my  estate  to  my  son  J.  W.  for  the  term 
of  his  natural  life  ;  the  remainder  to  J.  G.  and 
his  heirs  for  and  during  the  natural  life  of  my 
said  son  J.  W. ;  the  remainder  to  the  heirs  of 
the  body  of  my  said  son  J.  W.  lawfully  begot- 
ten or  to  be  begotten,"  &c.  The  testator  had 
prepared  this  devise  with  a  declaration  that  it 
was  his  intention  and  meaning  that  his  heirs 
should  not  sell  his  estate  for  a  longer  period 
than  their  own  lives.  The  Court  of  K.  B.  de- 
cided that  J.  W.  took  a  life  estate  only,  and 
not  an  estate  tail. 

As  this  case  of  Perrin  v.  Blake  is  not  found 
in  books  of  reports  which  are  common,  a  more 
detailed  account  of  it  may  be  acceptable.  It 
was  twice  argued,  and  was  one  of  the  only  two 
cases  in  which  there  had  been  a  serious  differ- 
ence of  opinion  in  the  court  for  a  period  of 
fourteen  years.  The  judges  delivered  their 
opinions  seriatim,  and  occupied  five  hours. 
Mr.  Justice  Willes  said  there  were  two  ques- 
tions :  1.  What  appeared  to  be  the  intention- 
of  the  testator?  2.  Was  that  intention  agree- 
able to  the  rules  of  law?  The  intention  was 
apparent  from  the  introductory  clause  which 
governed  the  whole  will.  If  he  could  give  an 
estate  for  life  to  one  and  the  inheritance  to  the 
heirs  of  the  body  of  the  first  devisee,  and  if 
his  intention  appeared  to  be  so,  he  should  think 
that  intention  must  control  the  legal  sense  of 
the  words  "heirs  of  the  body."  The  rule  con- 
tended for,  which  was  in  SheUy's  case,  was 
pronounced  by  Ld.  Coke  upon  a  deed  and  in 
argument ;  and  though  he  should  be  for  ad- 
hering to  it  in  every  case  literally  within  it,  yet 
it  must  not  be  extended  an  inch.  The  maxim 
itself  grew  with  feudal  policy,  and  the  reasons 
of  it  were  antiquated.  The  logicians  say,  cess- 
ante  causa  cessat  effectus,  and  surely  the  lawyer 
may  say,  I  will  confine  an  old  rule  within  its 
exact  bounds,  and  extend  it  as  little  as  possible. 
Mr.  Justice  Aston  said  that  the  fundamental  rule 
was  that  the  intention  of  the  testator  was  to  be 
collected  and  allowed,  though  not  expressed  in 
any  legal  language.  The  intention  was  clear 
to  give  an  estate  for  life  ;  and  where  the  inten- 
tion is  clear,  it  should  govern.  He  admitted 
*the  rule  in  Shelly's  case,  but  it  was  [*51O 
not  to  be  extended.  The  word  "  heirs,"  he 
said,  was  a  term  of  art ;  it  was  necessary  in  a 
deed,  but  not  in  a  will.  Mr.  Justice  Yates  said 
he  allowed  that  in  a  will  free  scope  was  to  be 
given  to  the  intention  ;  but  the  intention  must 
be  manifestly  clear  and  consistent  with  the- 
rules  of  law.  After  you  have  fixed  the  inten- 
tion, it  then  becomes  a  question  whether  such 
intention  can  be  executed  consistently  with  the 
established  rules  of  law  ;  if  it  cannot,  we  had 
better  adhere  to  the  law,  and  let  a  thousand 
testators'  wills  be  overthrown.  It  had  been  ar- 
gued that  the  intention  of  the  testator  must  be- 
carried  into  execution  in  whatever  words  he 
should  have  explained  such  intention,  but  he 
could  not  accede  to  so  unbounded  a  proposi- 
tion ;  that  in  case  of  a  trust  it  was  so,  but  in 
case  of  a  legal  devise  it  would  overthrow  the 

WEND.  3. 


1829 


ROGERS  v.  ROGERS. 


510 


established  law.  He  adhered  to  the  rule  in 
Shelly'*  case  :  and  as  to  intention,  a  will  shall 
be  so  construed  as  to  fulfill  the  intention  so  far 
as  is  consistent  with  rules  of  law.  In  estab- 
lished rules  of  construction  consisted  the  safety 
and  certainty  of  property  ;  and  this  certainty 
could  no  longer  exist  than  whilst  courts  ad- 
hered to  the  established  rules  of  construction. 
That  expressions  used  in  a  will  must  have  their 
legal  effect ;  technical  expressions  are  the 
measures  of  property  in  legal  devises,  and  the 
law  having  fixed  the  meaning  will  not  permit 
it  to  be  perverted. 

Shelly'*  case  was  one  of  the  rules  of  construc- 
tion. It  had  its  origin  in  feudal  policy,  and 
though  the  reason  had  ceased,  it  had  so  long 
been  the  law  of  the  land,  it  must  continue  such 
till  Parliament  should  interpose  ;  and  that  it 
was  equally  applicable  to  a  will  as  a  deed. 

Ld.  Mansfield  said  that  as  the  law  had  al- 
lowed a  free  communication  of  intention  to  a 
testator,  it  would  be  a  strange  law  to  say : 
"  Now  you  have  communicated  that  intention 
so  as  everybody  understands  what  you  mean  ; 
but  because  you  have  used  a  certain  expres- 
sion of  art,  we  will  cross  your  intention,  and 
give  your  will  a  different  construction;  though 
what  you  meant  to  have  done  is  perfectly  legal, 
and  the  only  reason  for  contravening  you  is 
because  you  have  not  expressed  yourself  like 
a  lawyer  ;"  that  his  examination  of  the  ques- 
tion always  convinced  him  that  the  legal  inten- 
51 1*1  tion,  when  *clearly  explained,  was  to 
control  the  legal  sense  of  a  term  of  art  unwa- 
rily used  by  the  testator.  He  agreed  that  the 
rule  in  SheUy's  case  was  clear  law,  but  could 
not  affect  this  question  when  the  testator's  in- 
tention was  clearly  on  the  other  side. 

In  the  K.  B.  judgment  was  given  by  the  ma- 
jority of  the  court  that  J.  W.  took  an  estate  for 
life.  A  writ  of  error  was  brought  to  the  Ex- 
chequer Chamber,  where  the  judgment  of  the 
K.  B.  was  reversed.  All  the  judges  gave  their 
opinions  seriatim,  and  there  were  seven  for 
reversing  and  one  (Ch.  J.  De  Grey)  for  affirm- 
ing. Mr.  Justice  Blackstone  seems  to  have 
given  the  leading  opinion,  which  Hargrave 
has  preserved  entire  (Har.  Tr.,  487).  I  quote 
from  Cruis.,  tit.  38,  Devise,  ch.  14,  sec.  69. 
He  says  :  "  The  great  and  fundamental  max- 
im upon  which  the  construction  of  every  de- 
vise must  depend  is.  that  the  intention  of  the 
testator  shall  be  fully  and  punctually  observed, 
so  far  as  the  same  is  consistent  with  the  estab- 
lished rule  of  law,  and  no  farther."  He  goes 
on  to  state  that  there  are  some  rules  of  law 
which  are  great  landmarks  of  property, which 
no  testator  can  transgress,  let  his  intention  be 
ever  so  clear — such  as  the  powers  incident  to 
the  several  kinds  of  estates.  Other  rules  are 
mere  rules  of  construction  to  ascertain  the  in- 
tention and  meaning  of  parties,  by  annexing 
particular  ideas  of  property  to  particular  modes 
of  expression.  Thus  a  devise  to  a  man  gener- 
ally gives  him  an  estate  for  life  ;  to  a  man  and 
his  heirs,  gives  an  estate  in  fee  ;  to  a  man  and 
the  heirs  of  his  body,  gives  an  estate  tail. 

The  rule  in  SheUy's  case  is,  that  where  the 
ancestor  takos  an  estate  of  freehold  with  re- 
mainder to  his  heirs,  or  heirs  of  his  body,  the 
word  "heirs"  is  a  word  of  limitation  of  the  es- 
tate, and  not  of  purchase  ;  that  is,  in  other 
words,  that  such  remainder  vests  in  the  ances- 
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tor  himself,  and  the  heir,  when  he  takes,  shall 
take  by  descent  from  him,  and  not  as  a  pur- 
chaser. This  rule  may  give  way  to  the  mani- 
fest intention  of  the  testator,  provided  that  in- 
tent be  so  fully  expressed  as  to  leave  no  doubt 
whether  it  was  his  intent  or  not ;  and  he  held 
that  in  that  case  there  was  no  such  plain  and 
manifest  intent  as  to  control  the  legal  operation 
of  the  words  and  be  consistent  *with  the  [*6 1 2 
fundamental  rules  of  law.  The  question  is  not 
whether  he  intended  his  son  should  have  only 
an  estate  for  life  ;  for  he  believed  there  never 
was  an  instance  where  an  estate  for  life  was 
expressly  devised  to  the  first  taker,  that  the  de- 
visor intended  he  should  have  any  more.  But 
if  he  afterwards  gives  an  estate  to  the  heirs  of 
the  tenant  for  life,  or  to  the  heirs  of  his  body, 
it  is  the  consequence  or  operation  of  law  that  in 
this  case  supervenes  his  intention,  and  vests  a 
remainder  in  the  ancestor.  The  true  question 
of  intent  would  turn,  not  upon  the  quantity  of 
estate  intended  to  be  given  to  the  ancestor, but 
upon  the  nature  of  the  estate  intended  to  be 
given  to  the  heirs  of  his  body.  How  did  he 
intend  the  heirs  should  take  ?  If  as  purchas- 
ers, that  intent  should  be  carried  into  execution; 
if  as  heirs  by  descent,  or  if  he  had  formed  no 
intention  about  the  matter,  then,  by  operation 
and  consequence  of  law,  the  inheritance  vested 
in  the  ancestor  :  and  if  the  testator  had  not 
plainly  declared  his  intent  that  the  heirs  should 
take  an  estate  by  purchase,  and  not  by  descent 
as  heirs,  then  the  rule  of  law  must  operate  ; 
for  adherence  to  the  rule  of  law  is  always  pre- 
sumed until  the  contrary  is  proved. 

It  is  said  in  this  case  that  the  words  "  chil- 
dren" are  words  of  purchase  and,  therefore, 
Thomas  Rogers,  Jr. ,  took  an  estate  for  life  only, 
and  the  children  took  the  remainder.  On  the 
other  hand,  it  is  contended  that  the  whole  de- 
vise must  be  taken  together,  and  that  the  ha- 
bendum  clause  is  to  explain,  enlarge,  lessen  or 
qualify,  though  it  cannot  totally  contradict  or 
be  repugnant  to  the  estate  granted  in  the  prem- 
ises ;  2  Bl.  Com.,  298  ;  that  the  devise  in  this 
case  is  imperfect  without  the  habendum.  An 
estate  for  life  is  clearly  given  to  T.  R.,  Jr., but 
what  estate  is  given  to  the  children  is  not  ex- 
pressed in  the  premises,  but  is  explained  and 
enlarged  by  the  habendum.  By  the  premises  a 
life  estate  at  most  in  the  children  is  created ; 
but  by  the  habendum  it  is  shown  that  an  estate 
in  fee  was  intended  to  be  given,  and  is  to  the 
heirs  of  his  body  lawfully  begotten.  The  chil- 
dren of  T.  R., Jr., named  in  the  given  premises, 
are  the  heirs  named  in  the  habendum.  There 
is,  therefore,  no  repugnance  between  the  prem- 
ises and  habendum;  but  both  stand  well  togeth- 
er, and  are  not  atall  "inconsistent;  and  [*513 
that  under  the  rule  in  Shelly'*  case,  the  devise 
in  question  gave  to  T.  R.,  Jr.,  an  estate  tail, 
which,  by  our  statute,  is  converted  into  an  es- 
tate in  fee  simple  absolute.  1  R.  L.,  52. 

The  authorities  are  numerous  to  show  that 
where  an  estate  is  devised  to  a  man  and  his 
heirs,  or  to  the  heirs  of  his  body,  if  the  devisee 
die  before  the  devisor,  the  devise  is  void;  4  T. 
R. ,  603,  and  cases  cited  ;  and  the  reason  is  be- 
cause there  is  no  person  to  receive  the  estate 
when  it  passes  from  the  devisor  at  his  death. 
The  devisee  being  dead,  cannot  tnkc.  His  heirs 
cannot  take  ;  for  by  the  devise  itself  they  can- 
not take  the  estate  as  purchasers,  but  by  de- 
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scent  only,  through  their  ancestor  ;  and  his 
death  precluding  the  possibility  of  his  taking, 
prevents  them  from  taking.  1  P.  Wms.,  398. 
There  are,  however,  many  cases  arising  upon 
wills,  where  the  true  intention  of  the  testator 
has  been  permitted  to  prevail,  where  the  word 
"heirs"  is  so  connected  with  or  explained  by 
the  context,  as  to  show  that  it  was  not  the  in- 
tention of  the  testator  to  use  the  word  "heirs" 
in  its  technical  sense,  as  a  word  of  limitation. 
In  Doe  v.  Goff,  11  East,  617,  Ld.  Ellenborough 
says,  "heirs  of  the  body"  are  undoubtedly 
prima  facie  words  of  limitation,  but  they  may 
be  construed  to  be  words  of  purchase  where  it 
is  clearly  so  intended  ;  and  in  that  case  he  held 
that  the  words  "heirs  of  her  body"  were  equiv- 
alent, under  the  devise  in  that  case,  to  children 
or  issue  of  her  body  and,  therefore,  to  be  con- 
strued words  of  purchase.  In  Lessee  of  Find- 
lay  v.  tiiddle,  3  Binn.,  148,  the  testator  devised 
certain  lands  to  John  Findlay  during  his  nat- 
ural life,  and  after  his  decease,  if  he  shall  die 
leaving  lawful  issue,  I  give  and  devise  [the 
premises]  to  his  heirs,  as  tenants  in  common, 
and  their  respective  heirs  and  assigns  forever. 
It  was  held  that  John  Findlay  took  only  an  es- 
tate for  life,  and  not  an  estate  tail.  The  rule 
in  Shelly's  case,  and  its  application  to  such  a 
case,  were  considered,  and  the  court  felt  them- 
/  selves  warranted  in  construing  the  word"heirs" 
as  '  'children"  and  a  mere  deftignatiopersonarum. 
The  testator  in  this  case  uses  the  word  "  chil- 
dren" in  the  premises  of  thisdevise.and  "heirs 
of  his  body"  in  the  habendum.  We  may.there- 
514*]  fore,  *consider  the  latter  words  used  by 
him  to  designate  the  persons  named  in  the  prem- 
ises. If  so,  then  an  estate  for  life  only  was 
given  to  T.  R..  Jr.,  and  a  remainder  to  the 
children  of  T.  R.,  Jr..  after  his  decease,  and  of 
course  the  remainder  vested  in  the  children  of 
T.  R.,  Jr.,  at  the  death  of  the  testator.  The 
testator  intended  to  give  Thomas  a  different 
estate  from  that  which  he  gave  to  his  son 
James  ;'  but  unless  the  words  "  children  and 
heirs"  are  thus  construed  together,  the  conse- 
quence will  be  that  each  of  his  sons  took  an  es- 
tate in  fee.  The  testator  could  not,  for  the 
reason  just  mentioned,  have  intended  to  create 
an  estate  tail  in  his  son  Thomas  ;  and  also  be- 
cause no  such  estate  is  recognized  by  our  laws. 
And  when  it  is  said  that  wills  must  be  consist- 
ent with  the  rules  of  law,  the  observation  is 
not  to  be  applied  to  the  construction  of  words, 
but  to  the  nature  of  the  estates  themselves.  2 
Atk.,  580. 

2.  Is  the  codicil  to  be  considered  part  of  the 
will? 

In  the  bill  the  complainants  charge  that  if 
any  codicil  was  made,  it  was  prepared  by  Hal- 
sey  Rogers,  and  signed  by  the  testator  when  he 
was  totally  incompetent  to  make  any  testa- 
mentary disposition  of  his  estate  and,  therefore, 
it  is  void  and  should  be  set  aside  as  fraudulent. 
In  his  answer,  the  appellant  sets  up  the  codicil 
as  fairly  and  properly  executed  by  the  testator, 

1.— The  devise  to  James  follows  the  devise  to  Thom- 
as, and  is  in  these  words :  "  Fourthly,  I  give,  devise 
and  bequeath  unto  my  son  James  Rogers,  and  to 
bis  heirs  and  assigns,  all  that  certain  piece  or  parcel 
of  land,  &c.  (describing  the  same)  containing-  200 
acres,  to  have  and  to  hold  the  said  last  mentioned 
premises,  unto  my  said  son  James  Rogers,  his  heirs 
and  assigns,  to  his  and  their  own  proper  use  and  be- 
hoof forever." 
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he  being  then  of  sound  mind  and  memory. 
Witnesses  were  examined  as  to  its  execution, 
and  it  appears  that  the  paper  was  actually 
signed  by  the  testator ;  but  the  balance  of  tes- 
timony certainly  is,  that  he  was  incompetent 
at  the  time  to  transact  any  business.  Chancel- 
lor Sanford  must  have  held  it  to  be  void, though 
he  has  not  said  so  in  terms  in  his  decree.  It  is 
now  objected  that  it  is  not  competent  for  a 
court  of  chancery  to  set  aside  a  will  or  codicil 
on  the  ground  of  fraud,  or  incompetency  of 
the  testator,  but  that  that  question  should  be 
determined  in  a  court  of  law  on  *an  [*515 
issue  from  chancery  of  demsavit  vel  non  ;  and 
such  I  apprehend  is  the  general,  if  not  inva- 
riable practice  of  the  court  in  cases  of  real  es- 
tate. Fraud,  as  to  a  will  of  personal  estate  in 
England,  belongs  to  the  jurisdiction  of  the 
spiritual  court.  2  Rob.,  Wills,  30.  In  this 
State,  however,  it  is  a  proper  subject  of  inquiry 
in  the  Court  of  Chancery.  In  Pemberton  v. 
Pemberton,  13  Ves.,  297,  Ld.  Eldon,  on  a  mo- 
tion to  grant  a  new  trial  on  an  issue  of  devisa- 
vit  vel  non,said  that  the  administration  of  equity 
in  case  of  a  will  is  very  different  from  other 
cases,  upon  most  of  which  equity  determines 
upon  inferences  of  fact  as  well  as  doctrines  of 
equity.  "But  the  authority  to  declare  what  is 
and  what  is  not  a  man's  last  will  is  denied  to 
this  court."  And  to  support  this  principle, 
Kenrick  v.  Bransley,  3  Bro.  P.  C.,  358,  iscited, 
where  a  will  of  both  real  and  personal  estate 
had  been  held  to  be  void  on  the  ground  of  fraud 
in  the  Court  of  Chancery;  and  on  appeal  to  the 
House  of  Lords  the  decree  was  reversed,  on  the 
ground,  as  is  inferrible  from  the  arguments  of 
counsel,  that  the  jurisdiction  of  deciding  upon 
I  the  validity  of  wills, whether  obtained  by  fraud 
or  not,  so  far  as  they  relate  to  personal  estate, 
belongs  to  the  ecclesiastical  courts  ;  and  so  far 
as  they  relate  to  real  estate,  belong  to  a  court 
of  law.  And  so  this  case  was  understood  by 
Lord  Chancellor  Rosslyn,  in  ExparteFearon,5 
Ves.,  647.  The  same  point  was  adjudged  in  2 
P.  Wms.,  270  ;  2  Atk.,  324.  That  an  issue  is 
the  proper  practice  of  the  Court  of  Chancery 
has  been  declared  by  the  late  Chancellor  Kent, 
in  Van  Alst  v.  Hunter,  5  Johns:  Ch.,  148. 

The  codicil  in  this  case  makes  material  al- 
terations in  the  disposition  of  the  property  of 
the  testator,  but  does  not  affect  the  devise  to 
Thomas  Rogers,  Jr.,  only  by  giving  the  execu- 
tor power  to  sell  real  estate  for  the  payment  of 
debts.  That  power,  however,  does  not  appear 
to  have  been  exercised  by  him.  It  seems  to 
me,  therefore,  that  there  was  no  error  in  omit- 
ting to  award  an  issue  to  determine  the  com- 
petency of  the  testator;  nor  does  it  appear  that 
an  issue  was  asked  for  by  either  party. 

3.  Was  the  sale  by  virtue  of  the  execution 
regular  ?  It  is  charged  in  the  bill,  that  no  con- 
sideration was  paid  for  this*judgment,[*f>lO 
and  that  it  was  obtained  with  a  fraudulent  in- 
tent of  sacrificing  the  property  of  the  testator 
after  his  death.  The  fact,  however,  appears 
far  otherwise.  The  testator  had  become  in- 
debted to  his  son  James  and  gave  his  bond, 
which  was  prosecuted  by  the  executors  of 
James,  and  the  present  appellant  procured  an 
assignment  of  it,  at  the  request  of  his  father, 
the  testator;  and,  so  far  as  motives  appear,  for 
the  commendable  purpose  of  preventing  a  sac- 
rifice of  his  father's  property. 
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There  is  no  evidence  of  any  actual  fraud  in 
the  sale,  but  the  propriety  or  impropriety  of 
such  a  sale  must  depend  upon  the  general  ques- 
tion, whether  a  trustee  can  be  permitted, under 
any  circumstances,  to  sell  the  trust  property 
and  become  the  purchaser  at  such  sale.  In  the 
case  of  Davoue  v.  Fanning,  2  Johns.  Ch.,  252, 
Chancdlw  Kent  has  reviewed  the  English  cases, 
in  which  the  rule  has  been  long  established 
that  a  trustee  shall  not  be  permitted,  unless  by 
leave  of  the  Court  of  Chancery,  to  purchase 
the  property  of  his  cestuis  qui  trurt.  This  case, 
indeed,  is  unlike  in  circumstances  to  those 
cases,  but  it  seems  to  me  not  distinguishable  in 
principle.  The  appellant,  as  executor,  had  the 
administration  of  the  personal  estate,  and  had 
that  been  sufficient  for  the  payment  of  the 
debts  of  the  testator,  the  duties  of  the  execu- 
tor, in  character  of  trustee,  would  have  been 
confined  to  the  personal  estate;  but  by  statute, 
when  the  personal  estate  is  insufficient  to  pay 
thedebts,  it  becomes  the  duty  of  the  executor  to 
make  sale  of  the  real  estate,  or  so  much  thereof 
as  shall  be  sufficient  for  that  purpose,  under  an 
order  of  the  surrogate.  When  it  is  ascertained 
that  the  personal  property  is  insufficient  to  pay 
the  debts,  the  executor's  duty  makes  him,  by 
virtue  of  his  office,  .a  trustee  for  the  devisees 
and  creditors.  So  far  as  the  personal  estate  is 
concerned  he  may  retain  his  own  debt,  and  he 
shall  be  preferred  to  other  creditors  of  an 
equal  grade;  but  when  the  real  estate  is  to  be- 
come assets  and  applied  to  the  payment  of 
debts,  there  is  no  preference,  no  distinction  be- 
tween specialty  and  simple  contract  debts. 
Had  the  appellant  declined  the  character  of 
executor,  he  might  undoubtedly  have  pursued 
his  remedy  under  his  judgment  and  execution; 
517*]  but  he  should  *not  be  permitted  as 
creditor  to  sacrifice,  for  his  own  benefit,  that 
very  property  which  his  duty  as  executor  re- 
quires him  to  protect,  and  dispose  of  to  the 
best  advantage  of  those  entitled  to  the  estate. 

The  case  of  Sheldon  v.  Sheldon,  13  Johns., 
220,  is  an  authority  for  this  proposition,  that 
he  who  undertakes  to  act  for  another  in  any 
matter,  shall  not,  in  the  same  matter,  act  for 
himself;  therefore  a  trustee  to  sell  shall  not 
gain  any  advantage  by  being  himself  the  per- 
son to  buy.  I  am  of  opinion,  therefore,  that 
the  sale  by  the  sheriff  was  improper,  and  was 
correctly  ordered  to  be  set  aside. 

4.  Were  the  notes  barred  by  statute,  prop- 
erly rejected  by  the  master?  Two  of  the  re- 
jected notes  bear  date  in  1805,  and  the  third 
in  1809,  more  than  six  years  before  the  testa- 
tor's death.  An  objection  was  taken  before  the 
master  that  these  notes  were  barred  by  the 
Statute  of  Limitations,  which  objection  was 
allowed,  and  the  notes  rejected. 

It  is  not  denied  that  an  executor  has  a  right 
to  retain  his  own  debt;  this  right  of  retainer 
arises  from  necessity;  for  as  a  person  cannot 
sue  himself,  it  follows  that  where  the  same  per- 
son is  both  creditor  and  debtor,  he  must  retain, 
or  lose  his  debt.  This  right  of  retainer,  being 
for  the  benefit  of  the  executor,  should  not 
place  him  in  a  better  situation  than  other  cred- 
itors as  to  the  kind  of  debts  which  he  may  re- 
tain. He  can,  therefore,  not  retain  a  debt  which 
he  could  not  recover  it  he  stood  as  creditor 
simply,  and  not  executor.  The  doctrine  con- 
tended for,  however,  claims  that  the  provision 
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in  the  will  for  the  payment  of  all  just  debts, 
revives  every  demand  against  the  testator. 
This  question  has  been  long  agitated  in  En- 
gland where  there  are  dicta  on  both  sides,  and 
ft  seems,  so  late  as  1813,  to  have  been  a  vexed 
question  ;  but  in  the  case  of  Burke  v.  Jones,  2 
Ves.  &  B.,  278,  the  Vice- Chancellor,  Sir  Thomas 
Plumer,  has  given  the  question  a  most  elabo- 
rate investigation,  and  reviewed  all  the  cases  ; 
and  after  having  done  so,  he  remarks:  "I  have 
now  gone  through  all  the  cases  that  are  to  be 
found  in  print  or  manuscripts  upon  this  im- 
portant question  ;  and  the  result  is,  that  there 
is  not  one  in  which  this  doctrine  has  been  es- 
tablished to  the  full  extent  that  has  been  con 
tended;  that  it  rests  simply  *upon  dicta  [*&  1 8 
opposed  by  dicta,  and  has  been  disapproved  by 
everv  judge  from  the  time  of  Ld.  Hardwicke: 
that  it  is  contrary  to  the  decision  in  tegastick 
y.  Cowne,  Mosely,  391,  and  to  the  final  decision 
in  Ld.  Stratford's  case,  followed  by  the  ulti- 
mate decision  of  Ld.  King,  who  first  deter- 
mined that  case,  and  substantially  contradict- 
ed by  every  subsequent  authority."  The  fair 
interpretation  to  be  given  to  such  a  clause  in  a 
will  is,  as  is  remarked  by  the  Vice- Chancellor, 
that  such  debts  are  to  be  paid  as  shall  turn  out 
to  be  just  debts.  The  executor  is  to  take  the 
ordinary  course  in  the  investigation  of  them 
under  the  direction  of  the  courts  of  law  and 
equity.  Ld.  Redesdale,  1  Sch.  &  L.,  109,  has 
laid  down  a  rule  which  has  received  the  sanc- 
tion of  the  Vice- Chancellor  of  England  and*  of 
Chancellor  Kent,  6  Johns.  Ch.,  294.  It  is  this: 
"  That  a  devise  in  trust  for  payment  of  debts 
does  not  prevent  setting  up  the  statute  if  the 
time  had  run  before  the  testator's  death;  for  if 
it  has  run  in  the  life  of  the  testator,  the  debts 
are  presumed  to  be  paid  ;  but  where  a  provis- 
ion is  made  by  will  for  the  payment  of  debts, 
the  statute  does  not  run  after  the  death  of  the 
testator;  it  is  an  acknowledgment  of  the  debt." 
That  is,  every  demand  which  was  a  legal  one 
at  the  death  of  the  testator  shall  be  paid  ;  but 
a  debt  barred  by  the  statute  in  the  life  of  the 
testator  is  presumed  to  have  been  paid  by  him 
and,  therefore,  is  not  a  legal  demand  or  a  just 
debt.  This  seems  to  be  a  fair  and  equitable 
construction  of  such  a  clause.  It  has  received 
the  sanction  of  high  authority,  and  is  not  op- 
posed by  any  adjudication.  It  should,  there- 
fore, in  my  judgment,  be  considered  the  law 
of  the  land.  The  decision  of  the  master  was. 
therefore,  correct,  and  the  second  exception 
was  properly  disallowed. 

5.  Was  the  appellant  properly  charged  with 
the  property  delivered  to  the  widow?  The  rule 
of  law  undoubtedly  is,  that  the  personal  estate 
shall  be  first  applied  in  the  payment  of  debts  be 
fore  the  real,  even  where  the  testator  expressly 
directs  the  real  estate  to  be  sold  for  that  purpose. 
Toll.,  417,  418.  Nothing  but  an  express  dec- 
laration or  plain  manifestation  of  intention 
will  exonerate  the  application  of  the  personal 
estate  before  the  real.  18  Ves.,  188.  Chancellor 
Kent  *says:  "  It  is  too  well  settled  to  be  [*5 1 9 
questioned,  that  the  personal  estate  is  to  be 
first  applied  to  the  payment  of  the  debts  and 
legacies,  and  that  a  mere  charge  on  the  land 
will  not  exonerate  the  personal  estate,  nor  any- 
thing short  of  express  words  or  a  plain  intent 
in  the  will  of  the  testator."  8  Johns.  Cb., 
819.  These  authorities  are  express,  and  are  not 
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contradicted.  There  is  nothing  in  the  will  it- 
self which  gives  the  executors  power  to  sell 
the  real  estate.  The  codicil  gives  that  power, 
but  even  that  contains  nothing  to  show  the  in- 
tention of  the  testator  that  the  land  should  be 
sold  before  the  personal  estate  was  exhausted 
in  the  ordinary  course  of  administration. 

6.  The  only  remaining  question  is,  whether 
the  appellant  ought  to  have  been  charged  with 
costs.  The  question  of  costs  rests  in  the  sound 
discretion  of  the  court.  A  trustee  will  not,  in 
general,  be  charged  with  costs,  unless  there 
has  been  corruption  or  gross  negligence.  6 
Johns.  Ch.,  411.  In  this  case,  I  cannot  say 
that  anything  like  fraud  has  been  proved.  The 
appellant  proceeded  to  collect  his  judgment,  as 
he  supposed  he  had  a  right  to  do,  by  selling 
the  land  upon  execution  at  public  sale;  and  he 
might  well  suppose,  as  it  was  manifest,  that 
the  real  estate  must  be  sold  in  some  way,  that 
it  might  bring  as  much  at  sheriff's  sale  as  if 
sold  by  order  of  the  surrogate,  or  by  himself 
under  the  power  in  the  codicil.  When  the 
complainants  were  dissatisfied,  he  showed 
every  willingness  to  explain  all  his  conduct  in 
the  course  of  his  administration;  and  before 
the  bill  was  filed,  he  offered  to  give  up  his  pur- 
chase of  the  real  estate  if  the  other  heirs  would 
pay  him  their  several  portions  of  his  just 
claims  against  the  estate.  This  offer  was  re- 
jected. When  called  on  by  Cotton,  on  behalf 
of  the  complainants,  he  denied  their  right  to 
the  lot.  but  offered  to  render  an  account  of  the 
estate,  and  a  time  was  appointed  for  that  pur- 
pose, but  the  complainants  never  attended.  I 
can  see  nothing  in  the  conduct  of  the  appel- 
lant to  show  any  intention  to  sacrifice  the  prop- 
erty. It  was,  indeed,  sold  for  much  less  than 
its  value,  and  so  it  probably  would  have  been 
if  sold  by  order  of  the  surrogate;  but  in  that 
event  the  executor  should  not  be  held  charge- 
52O*]  able  *with  fraud  from  such  a  circum- 
stance. It  seems  to  me,  therefore,  that  the 
costs  should  have  been  paid  out  of  the  fund. 

On  the  whole  case,  therefore,  I  am  of  opin- 
ion that  the  children  of  T.  R.,  Jr.,  took  an  es- 
tate in  fee  in  the  property  specifically  devised 
to  him,  and  that  the  Chancellors  were  correct, 
1.  In  setting  aside  the  sale  by  the  sheriff  as 
contrary  to  law.  2.  In  disallowing  the  second 
exception,  and  thereby  excluding  the  notes 
barred  by  the  statute.  3.  In  charging  the  ex- 
ecutor with  the  whole  of  the  personal  proper- 
ty, not  excepting  that  specifically  devised  to 
the  widow.  4.  In  rejecting  the  codicil,  as  it 
had  no  effect  in  determining  the  rights  of  the 
complainants.  But  I  am  of  opinion  that  the 
costs  should  not  have  been  charged  to  the  ap- 
pellant, but  to  the  fund,  and  that,  therefore, 
so  much  of  the  decree  of  the  Chancellor  as 
charges  the  appellant  with  costs,  ought  to  be 
reversed,  and  that  the  residue  thereof  should 
be  affirmed. 

By  Mr.  Justice  Marcy.  The  form  of  the 
devise  to  Thomas  Rogers,  Jr.,  is  somewhat  un- 
usual. It  has  a  clause  corresponding  to  what 
is  called  an  habendum  in  a  deed,  and  the  diffi- 
culty in  expounding  it  arises,  I  apprehend, 
from  an  apparent  discrepancy  between  the 
premises  and  the  habendum  clause.  If  the  lan- 
guage of  this  clause  had  conformed  to  that 
used  in  the  premises,  Thomas  Rogers,  Jr., 
could  have  taken  only  an  estate  for  life,  and  at 
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his  decense  his  children  would  have  taken  the 
property  devised  to  him,  not  as  his  heirs,  but 
as  devisees  under  the  will  of  their  grandfather; 
and  if  the  language  in  the  premises  had  been 
like  the  habendum,  he  would  have  taken,  if  he 
had  survived  the  testator,  a  fee,  and  his  chil- 
dren could  have  derived  no  title  to  the  proper- 
ty mentioned  in  the  devise  otherwise  than 
through  him.  They  must  have  taken  by  de- 
scent in  the  latter  case,  and  not  by  purchase  as 
in  the  former. 

It  must  be  assumed  that  the  testator  intend- 
ed that  those  who  took  should  hold :  the  word 
"  heirs,"  in  the  habendum,  must,  therefore,  be 
construed  to  mean  what  the  word  "  children  " 
does  in  the  premises.  I  am  not  about  to  enter 
on  the  consideration  of  that  boundless  theme 
of  discussion,  the  rule  in  Shelly's  case,  or  rath- 
er the  application  of  it.  because  I  do  not  im- 
agine that  this  case  necessarily  involves  many 
of  the  nice  distinctions  which  so  often  [*52 1 
attend  the  application  of  that  rule.  The  rule 
itself  is  not  now,  perhaps  has  never  been,  since 
it  was  first  laid  down,  much  in  dispute,  al- 
though it  is  admitted  that  the  reason  on  which 
it  was  founded  has  long  since  ceased  to  exist. 
It  has  been  expressed  in  language  somewhat 
various  by  different  judges  and  lawyers,  but 
its  import  is  alike  understood  by  all.  In  Coke's 
report  of  Shelly's  case,  it  is  stated  in  these 
words:  "  Where  the  ancestor,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is  limit- 
ed either  mediately  or  immediately  to  his  heirs 
in  fee  or  in  tail,  that  always  in  such  cases,  "the 
heirs "  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase."  1  Rep.,  104  a. 
It  is  thought  by  an  eminent  elementary  writer 
to  be  more  precisely  and  clearly  expressed  by 
Sergeant  Glynn,  who  says  that  "in  any  instru- 
ment, if  a  freehold  be  limited  to  the  ancestor 
for  life,  and  the  inheritance  to  his  heirs  either 
mediately  or  immediately,  the  first  takes  the 
whole  estate;  if  it  be  limited  to  the  heirs  of  his 
body,  he  takes  a  fee  tail;  if  to  his  heirs,  a  fee 
simple."  1  Prest.  Est.,  265.  It  may  be  proper 
here  to  remark,  that  our  statute  abolishing  en- 
tails turns  every  fee  tail  into  a  fee  simple. 

In  a  legal  sense,  the  word  "  heirs  "  is  ex  m 
termini  a  word  of  limitation,  and  is  of  a  differ- 
ent import  from  the  words  "  child  "  or  "  chil- 
dren," " son "  or  "sons,"  or  "issue,"  which 
signify  a  description  of  persons  who  usually 
take  under  a  will  or  deed  as  purchasers.  Not- 
withstanding the  technical  meaning  of  these 
terms  when  introduced  into  legal  instruments, 
is  well  settled,  it  frequently  happens  that  the 
words  "  child  "or  "  children,"  "sons  "  or  "is- 
sue," are  construed  to  be  words  of  limitation, 
and  I  believe  more  frequently,  the  words 
"  heir  "  or  "heirs."  are  taken  to  be  words  of 
purchase.  Why  have  the  same  words  of  well 
ascertained  technical  meaning  received  a  dif- 
ferent interpretation  ?  The  only  answer  that 
can  be  given  to  this  question  is,  that  the  inten- 
tion of  the  testator  has  appeared  so  manifest 
by  other  words  used  along  with  these  that  the 
technical  signification  could  not  be  given  to 
them  without  defeating  that  intention.  It  is 
true,  we  arrive  at  the  intention  of  the  testator 
by  means  of  the  words  he  uses,  and  we  arrive 
at  the  meaning  of  *words  which  have  [*522 
various  significations  by  their  context ;  these 
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changing  significations  given  to  the  same  terms 
arise  from  the  application  of  well  established 
rules  of  interpreting  devises.  Ld.  Hale  says 
that  the  true  ground  of  decision  is  the  intent, 
and  the  true  question  is,  what  is  the  intent  ? 
and  the  interpretation  is  to  show  the  intent.  1 
Vent.,  214. 

Some  of  the  cases  to  which  the  rule  in  Shel- 
ly'&  case  has  been  applied,  have  violated,  it  is 
supposed,  this  canon  of  interpretation.  The 
•case  of  Coulnon  v.  Coulson,  2  Str.,  1125;  2  Atk., 
246,  and  that  of  Perrin  v.  Blake,  4  Burr. ,  2579, 
first  decided  in  the  K.  B.,  and  subsequently 
reversed  in  the  Exchequer  Chamber,  are  of  the 
description  of  cases  wherein  the  courts  have 
allowed  the  intention  of  the  testator  manifest- 
ly appearing  in  his  will  to  be  overruled,  by  ad- 
hering pertinaciously  to  the  technical  meaning 
of  the  word  "  heirs.  There  are  many  others, 
such  as  Long  v.  Laming,  2  Burr.,  1100,  and  £ia(j- 
•shaw  v.  Spencer,  1  Ves.,  Sr.,  142;  2  Atk.,  517, 
where  "heir"  or  "heirs"  have  been  construed 
to  be  words  of  purchase.  The  signal  failure, 
after  all  the  mighty  efforts  which  have  been 
made  to  draw  a  clear  line  of  distinction  be- 
tween those  cases  which  admit  and  those  which 
-exclude  the  application  of  the  rule  in  Skelly's 
«ase,  is  to  be  traced,  I  think,  to  an  irreconcil- 
able conflict  between  two  canons  of  interpre- 
tation— between  that  which  requires  the  inten- 
tion of  the  testator  to  be  effectuated,  and  that 
which  adheres  to  the  technical  meaning  of  le- 
gal terms  in  manifest  opposition  to  that  inten- 
tion. This  confusion  or  uncertainty  is  prob- 
ably to  be  ascribed  as  much  to  the  intrinsic 
difficulty  of  the  subject  as  to  any  striking  de- 
fectiveness  in  the  rules.  The  remarks  of  Mr, 
Christian,  the  learned  editor  of  Blackstone's 
Commentaries,  on  this  subject,  appear  to  me 
to  be  exceedingly  just.  He  says,  that  "  where 
technical  phrases  and  terms  of  art  are  used 
alone  by  a  testator,  it  is  fair  to  presume  he 
knew  their  artificial  import  and  signification, 
and  that  such  was  his  will  and  intention;  but 
when  he  happens  to  introduce  them,  and  at  the 
same  time  in  effect  declares  that,  '  I  do  not  in- 
tend what  conveyancers  understand  by  these 
words,  but  my  intention  is  to  dispose  of  my 
estate  directly  contrary  to  the  construction  put 
upon  them,'  courts  of  justice  are  or  ought  to 
523*  J  be  *as  muchjat  liberty,  or  rather  under 
an  obligation,  to  effectuate  that  intention  as 
far  as  the  law  will  admit,  as  if  it  had  been  ex- 
pressed in  the  most  apt  and  appropriate  lan- 
guage." 2  Bl.  Com.,  381,  note.  Mr.  Justice 
Buller,  who,  I  believe,  has  gone  about  as  far  as 
any  judge  in  favor  of  setting  up  the  technical 
meaning  of  terms  against  the  testator's  in- 
tention, admits  that  this  intention  must  pre- 
vail. He  repeats  and  adopts  the  language  of 
Ld.  Hardwicke,  that  "  there  can  be  no  magic 
or  peculiar  force  in  certain  words  more  than 
others,"  and  that  "  their  operation  must  arise 
from  the  sense  they  carry."  He  further  re- 
marks, in  the  case  of  Hodgnon  v.  Ambrose, 
Doug.,  838,  that  "  there  is  no  better  rule  es- 
tablished than  that  the  intention  of  the  testator 
expressed  in  his  will,  if  consistent  with  the 

rules  of  law,  shall  prevail.     That  is  the  first 

and  great  rule  in  the  exposition  of  all  wills, 
and  it  is  a  rule  to  which  all  others  must  bend." 

Ld.  Alvanley  made  some  remarks  in  the  case 
-of  Poole  v.  Poole,  3  Bos.  &  P.,  627,  on  the  sub- 
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ject  of  interpreting  devises,  which  appear  to 
me  to  be  full  of  sound  law  and  good  sense. 
"  But  it  appears  to  me  (he  says)  that  in  con- 
struing limitations  of  this  sort,  the  courts  have 
never  deviated  from  the  general  rule  which 
gives  an  estate  tail  to  the  first  taker  where  the 
devise  to  him  is  followed  by  a  limitation  to  the 
heirs  of  his  body,  except  where  the  intent  of 
the  testator  has  appeared  so  plainly  to  the  con- 
trary that  no  one  could  misunderstand  it." 
Again,  he  says,  in  the  same  case:  "  I  take  the 
rules  respecting  the  construction  of  words  in 
a  will  to  be  plain  and  well  settled.  Words  are 
always  to  be  taken  in  their  ordinary  sense,  un- 
less the  testator  has  demonstrated  an  intention 
to  put  a  different  sense  upon  them."  Ld. Mans- 
field, after  an  able  and  extensive  review  of  the 
cases  in  which  similar  terms  have  been  differ- 
ently construed  to  meet  the  intention  of  the 
testator,  concludes  that  "  there  is  no  rule  of 
law  that  prevents  heirs  being  taken  as  pur- 
chasers, where  the  intention  of  the  testator  re- 
quires that  they  should  do  so."  After  all  that 
has  been  said  upon  this  subject  in  the  numer- 
ous cases  to  be  found  in  the  books,  we  are  ul- 
timately sent  back  to  the  will  itself,  with  di- 
rections to  search  it  for  the  testator's  intent, 
and  in  doing  this  to  give  to  ordinarv  words 
their  ordinary  acceptation,  and  to  legal  phrases 
*their  technical  import.unless  we  there-[*524 
by  overrule  the  testator's  meaning  otherwise 
clearly  manifested.  In  cases  of  probable  or 
doubtful  intention,  legal  terms  are  to  have 
their  legal  signification  ascribed  to  them. 

I  will  now  consider  the  devise  to  Thomas 
Rogers,  Jr.,  with  a  view  to  see  if  the  intention 
of  the  testator  is  not  so  plain  that  no  one  can 
misunderstand  it.  If  we  look  only  at  the  prem- 
ises of  the  devise,  we  shall  see  that  no  language 
could  have  been  selected  to  express  more  clear- 
ly than  that  which  the  testator  has  used,  an 
intention  to  convey  only  a  life  estate  to  his  son 
Thomas.  The  property  is  given  to  him  for  and 
during  his  natural  life,  and  after  his  decease, 
to  the  children  of  his  body  lawfully  begotten. 
This  is  uncommonly  explicit;  probably  no  lan- 
guage could  make  it  more  so.  What  is  there 
in  any  other  part  of  the  will  to  abrogate  this 
devise,  and  defeat  an  intention  so  plainly  and 
so  appropriately  expressed  ?  The  habendum 
clause  drops  the  word  "  children,"  and  substi- 
tutes therefore,  the  word  "heirs."  By  that 
clause,  Thomas  Rogers,  Jr.,  is  to  hold  for  and 
during  his  natural  life,  and  after  his  decease 
the  property  is  to  go  to  the  heirs  of  his  body 
lawfully  begotten,  and  to  their  heirs  and  as- 
signs forever.  If  I  do  not  mistake  the  use  and 
the  effect  of  the  fiabendum,  it  cannot  defeat 
what  is  done  by  the  premises.  This  clause,  as 
has  been  before  observed,  is  not  usually  found 
in  a  devise  distinct  and  separate  from  the  prem- 
ises; but  where  it  is  so  found,  it  is  not,  I  pre- 
sume, to  have  a  greater  effect  than  in  a  deed. 
In  a  deed  it  can  never  defeat  the  grant;  it  may 
enlarge,  qualify  and  abridge  it,  but  so  far  as  it 
is  repugnant  to  the  premises  it  is  void.  4Cruis., 
tit.  Deed,  ch.  20,  sec.  77.  Land  given  in  the 
premises  of  a  deed  to  a  person  and  his  heirs, 
habendum  to  the  grantee  for  life,  the  habendum. 
is  void.  Plowd.,  153.  Cruise  says:  "The 
words  inserted  in  the  habendum  for  the  purpose 
of  showing  the  quantity  of  the  estate  intended 
to  be  given,  are  called  words  of  limitation  in 
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contradistinction  to  the  words  in  the  premises 
by  which  the  lands  are  given,  and  which  are 
called  words  of  purchase."  4  Cruis.,  229.  The 
limitation  here  mentioned  refers  to  the  estate, 
and  not  to  the  grantees,  though  their  names 
are  usually  repeated  in  \hehabendum. 
525*1  *The  office  of  the  premises  in  a  deed 
of  feoffment,  as  Ld.  Coke  says,  is  to  express  the 
grantor,  grantee  and  thing  to  be  granted,  and 
the  office  of  the  habendum  is  to  limit  the  estate. 
Buckler's  case,  2  Rep. ,  55  a.  Where  the  haben- 
dum contains  a  person  not  named  in  the  prem- 
ises as  grantee,  such  person  is,  generally  speak- 
ing, a  stranger  to  the  deed,  and  can  take  noth- 
ing under  it.  4  Cruis. ,  226.  These  authorities 
disclose  fully  and  clearly  the  office  of  the  haben- 
dum ;  its  appropriate  use  is  to  regulate  the  ten- 
ure of  the  thing  given,  but  not  to  designate  the 
persons  who  are  to  take,  and  we  have  seen  in 
one  instance  that  it  was  held  void,  because  It 
was  repugnant  to  the  premises  in  what  related 
to  the  tenure  of  the  estate.  The  premises  gave 
a  fee,the  habendum  a  life  estate.and  the  grantee 
was  adjudged  to  be  entitled  to  a  fee.  If  it  is 
not  permitted  to  control  absolutely  in  what  re- 
lates particularly  to  its  office,  a  fortiori  it  will 
not  control  those  things  to  which  it  was  not 
designed  to  have  any  particular  relation.  If 
lands  are  limited  to  A  for  his  life,  remainder  to 
his  first  and  other  sons  and  the  heirs  of  their 
bodies,  or  remainder  to  the  child  or  children  of 
A  and  the  heirs  of  their  bodies,  no  more  than 
a  life  estate  will  vest  in  A,  and  the  words  "son." 
"child"  or  "issue"  will  be  construed  words  of 
purchase.  Cruis.,  tit.  32 ch.  22,  sec.,  28.  Apply 
this  doctrine,  which  is  too  well  established  I 
apprehend  to  be  controverted,  to  the  devise  we 
are  now  considering.  By  express  words  the 
land  is  given  to  Thomas  Rogers,  Jr.,  for  and 
during  his  natural  life,  and  after  his  decease  to 
his  children.  The  word  "children,"  in  its  legal 
sense,  is  a  word  of  purchase,  and  the  same  rule 
of  interpretation  applies  to  it  that  is  applicable 
to  the  word  "heirs."  We  are  required  to  go  as 
far  in  order  to  give  a  legal  sense  to  the  one  as 
to  the  other.  If  they  are  in  direct  opposition 
to  each  other,  they  neutralize  the  force  of  the 
rule;  in  that  case  we  should  be  at  once  relieved 
from  all  embarrassment, and  should  not  hesitate 
to  pronounce  the  testator's  meaning  to  be  what 
he  said  it  was,  that  his  son  Thomas  should  take 
the  property  for  and  during  his  natural  life, 
and  his  children  after  him.  There  is  nothing 
in  the  other  parts  of  the  devise  or.  the  will  that 
indicates  to  me  the  slightest  intention  in  the 
testator  to  use  the  word  "children"  in  any  other 
526*]  sense  than  that  *of  its  legal  import,  ex- 
cept what  may  be  inferred  from  the  language 
of  the  habendum;  but  we  have  seen  that  this 
clause  has  nothing  to  do  in  pointing  out  the 
persons  who  are  to  hold;  it  only  designates  the 
tenure  by  which  they  shall  hold. 

I  have  already  adduced  an  authority  to  show 
that  where  a  fee  is  given  in  the  premises,  the 
habendum  cannot  defeat  it.  So  where  land  is 
given  to  two,  habendum  to  one  for  life,  remain- 
der to  the  other  for  life,  the  habendum  is  void. 
4  Cruis.,  228.  This  proceeds  undoubtedly  upon 
the  principle,that  what  is  completely  and  effect- 
ively done  in  the  premises  cannot  be  defeated 
by  the  habendum.  It  should  not  be  forgotten 
that  the  children  of  Thomas  Rogers,  Jr.,  are  as 
clearly  designated  in  the  premises  to  be  devi- 


sees  as  their  father  is.  To  make  this  matter 
clearer,  if  possible,  let  us  suppose  that  instead 
of  the  children  being  named  to  take  the  estate 
after  the  death  of  their  father,  a  third  person 
had  been  inserted,  would  the  omission  of  his 
name  in  the  habendum  have  defeated  the  devise 
to  him?  Placing  myself  upon  the  authorities, 
I  do  not  hesitate  to  say  it  would  not;  and  if  it 
would  not  in  such  a  case  it  would  not  in  the 
case  of  the  children.  Where  the  premises  and 
the  habendum  are  equally  clear,  the  former  will 
not  be  controlled  by  the  latter,  but  both  will  be 
allowed  to  have  an  operation.  4  Cruis.,  229. 

It  is  not  my  intention  to  intimate  that  the- 
habendum  should  be  overlooked;  it  is  as  much 
a  part  of  the  devise  as  the  premises,  and  they 
should  be  viewed  together:  ex  antecedentibus  et 
consequentibus  fit  optima  interpretatio.  It  is  a 
rule  both  in  law  and  equity,  so  to  construe  the 
whole  deed  or  will  that  every  clause  shall  have 
its  effect.  If  in  pursuance  of  this  rule  of  in- 
terpretation we  attempt  to  make  the  two  clauses 
of  the  devise  harmonious,  we  utterly  fail  by 
considering  the  word' 'children"as  synonymous 
with  the  word  "heirs"  in  its  technical  sense. 
Such  a  construction  of  that  word  renders  the 
clause,  "for  and  during  his  natural  life  and  to 
the  children  of  his  body  lawfully  begotten  after 
his  decease"  in  the  premises,  and  the  clauses, 
"for  and  during  his  natural  life  and  after  his 
decease,"  and  also  "to  their  heirs  and  assigns 
forever,"  in  the  habendum,  wholly  inoperative 
and  useless;  for  neither  of  them  is  necessary 
to  give  a  fee  to  Thomas  Rogers,  *Jr.  [*527 
These  or  nearly  all  of  them  are  important  and 
effective  words,  and  could  not,  in  my  opinion, 
have  been  introduced  as  mere  formal  language. 
This  is  made  quite  evident  by  looking  to  the- 
subsequent  devise  in  the  will.  It  is  placed 
beyond  a  reasonable  doubt  by  the  different 
phraseology  used  in  the  two  devises,  that  the- 
testator  meant  to  give  an  estate  to  his  son  James 
different  from  that  which  Thomas  was  to  take^ 
yet  if  the  word  "children"  is  to  be  taken  as 
synonymous  with  "heirs,"  the  kind  of  estate 
given  by  each  will  be  the  same.  This  striking 
difference  of  language  in  a  matter  where  uni- 
formity of  intention  generally  begets  uniform- 
ity of  language,  can  only  be  ascribed  to  a  dif- 
ference of  intention. 

I  admit  that  the  language  in  the  habendum, 
if  in  the  premises,  would  convey,  according  to- 
the  rule  of  construction  which  prevails  in  En- 
gland, an  estate  in  tail,  which,  by  our  statute, 
would  be  instantaneously  converted  into  a  fee 
simple;  yet  there  is  enough  to  show,  even  in 
this  language,  that  such  a  construction  would 
be  against  the  intent  of  the  testator.  Unless  a 
life  estate  was  contemplated,  the  words  in  the 
habendum  "for  and  during  his  natural  life," 
are  useless  and  senseless.  Such,  also,  would  be 
the  case  with  the  words  in  the  same  clause, 
"and  to  their  heirs  and  assigns  forever,"  unless- 
we  suppose  the  testator  intent  upon  creating  an 
estate  abhorred  by  the  policy  of  our  government 
and  abolished  by  our  laws,  an  estate  tail. 

But  suppose  we  do  what,  by  acknowledged 
rules  of  construction,  is  to  be  done  when  the 
intention  of  the  testator  demonstrates  the  ne- 
cessity of  it,  convert  the  word  "  heirs  "  in  the 
habendum  into  a  word  of  purchase,  all  the  dif- 
ficulties will  at  once  vanish  ;  then  no  phrase 
used  by  the  testator  is  inappropriate,  no  word 
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is  useless.  This  may  be,  and  indeed  is  to  be 
done,  according  to  the  opinions  of  Ld.  Alvan- 
ley  and  Ld.  Mansfield,  where  it  is  necessary 
to  carry  into  effect  the  intention  of  the  testator 
rendered  so  plain  by  other  parts  of  the  devise 
or  will  that  no  one  can  misunderstand  it. 
This  intention  is  demonstrated  as  clearly  as 
anything  that  regards  human  intention  can  be 
demonstrated.  It  is  demonstrated  by  the  un- 
contradicted  and  unrevoked  declaration,  that 
Thomas  Rogers,  Jr.,  shall  take  for  and  during 
528*1  his  natural  life,  *and  that  his  children 
lawfully  begotten  shall  take  after  his  decease. 
By  construing  the  word  "heirs "in  the  hob- 
endum  to  be  a  word  of  limitation,  we  shall  de- 
feat what  all,  I  believe,  will  acknowledge  to 
have  been  the  evident  intention  of  the  testator  ; 
we  shall  render  several  phrases  used  by  him 
inappropriate  and  useless,  in  violation  of  a 
known  rule  of  construction  ;  we  shall,  in  ef- 
fect, strike  out  of  the  devise  the  word  "  chil- 
dren," or  strip  it  of  its  legal  import,  for  which 
it  has  as  just  and  strong  a  claim  as  the  word 
"heirs  ;"  and  we  shall  make  the  testator  cre- 
ate against  his  intention  an  estate  tail,  which 
is  not  known  to  or  tolerated  by  our  laws.  On 
the  other  hand.by  construing  the  word  ' '  heirs  " 
in  the  habendum  to  be  a  word  of  purchase,  we 
carry  into  effect  what  is,  in  my  view,  the  dem- 
onstrated intention  of  the  testator  ;  we  assign 
an  appropriate  meaning  to  all  the  language  he 
has  used,  and  make  every  part  of  the  devise 
harmonize. 

By  the  foregoing  views  I  am  brought  to  the 
conclusion,  that  the  devise  to  Thomas  Rogers, 
Jr.,  was  intended  to  give,  and  in  fair  con- 
struction of  law  could  give  only  a  life  estate 
to  him,  and  the  remainder  was  intended  to  go 
to  his  children  in  fee.  The  son  dying  before 
the  testator,  the  devise  to  him  lapsed,  but  his 
children  take,  not  by  descent  from  him,  but 
under  the  will  as  the  designated  objects  of  the 
testator's  bounty. 

As  to  the  other  questions  in  the  case,  Mr. 
Justice  Marcy  expressed,  generally,  his  con- 
currence in  the  disposition  made  of  them  in 
the  opinion  delivered  by  the  Chief  Justice. 

Mr.  Justice  Sutherland  concurred  in  opin- 
ion with  the  Chief  Justice,  and  particularly  ex- 
pressed his  concurrence  in  the  views  of  Mr. 
Justice  Marcy  on  the  question  of  the  construc- 
tion of  the  devise. 

By  Mr.  Senator  S.  Allen.  1.  In  my  view 
of  the  subject,  the  decree  which  set  aside  the 
sale  under  the  judgment  was  correct.  No 
necessity  existed  for  the  sale  of  the  land  by 
execution  ;  the  estate  being  amply  sufficient 
for  the  payment  of  the  debts  of  the  testator, 
including  that  due  Halsey  Rogers,  he  ought, 
as  executor,  to  have  adopted  the  remedies 
pointed  out  by  the  Chancellor,  by  which  not 
529*]  only  his  interest  would  *have  been  se- 
cured, but  also  that  of  others  for  whom  he  was 
acting  as  trustee. 

2.  The  disallowance  of  the  three  notes  of 
hand,  on  the  ground  that  they  were  outlawed, 
in  my  opinion  was  incorrect.  The  statute  is 
no  bar  where  there  are  circumstances  unre- 
butted  to  take  the  case  out  of  its  operation. 
Kanev.  Bloodgood,  7  Johns.  Ch.,  90.  What 
are  the  circumstances  in  this  case  ?  The  trans- 
action was  between  the  father  and  his  son,  and 
a  son  too,  upon  whom  the  father  appeared 
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principally  to  rely.  The  execution  of  the  notes 
was  proved  to  the  satisfaction  of  the  master, 
and  there  appears  no  evidence  to  disprove  the 
fact  that  the  debt  was  justly  due  the  appel- 
lant. The  frequent  loans  in  money  made  by 
Halsey  Rogers  to  his  father,  the  charges  for 
which  were  also  rejected  by  the  master  in  the 
first  instance,  though  afterwards  allowed,  are 
evidence,  presumptive  at  least,  that  the  notes 
were  unpaid.  Halsey  Rogers  had  no  reason 
to  suppose  that  his  father  would  take  advan- 
tage of  the  Act  of  Limitation,  and  it  would 
have  been  indelicate  in  him  to  have  harbored 
such  a  suspicion,  or  to  have  shown  it,  by  re- 
questing a  renewal  of  the  responsibilities ;  he 
was  the  sole  executor  or  trustee  of  the  estate, 
and  if  these  notes  had  been  held  by  any  other 
person,  and  he  as  executor  had  promised  to 
pay  them,  although  they  might,  previous  to 
such  promise,  have  been  barred  by  the  statute, 
such  promise  would  have  renewed  the  debt. 
Smith  v.  Ludlow,  6  Johns.,  267;  Johnson  v. 
Beardslee,  15  Johns.,  8.  And  if  so,  why  may 
not  Halsey  Rogers,  as  executor,  have  made  a 
promise  to  the  above  effect  to  H.  R.  as  creditor 
of  the  estate.  My  conclusion  is,  therefore,  that 
the  debt  is  just,  and  that  the  notes  ought  to  be 
allowed  with  interest. 

3.  As  to  the  charge  against  H.  Rogers  of 
$528.25  for  timber  cut  and  rent  received,  on 
the  lot  devised  to  Thomas  Rogers,  Jr.  Being 
of  opinion,  that  the  sale  of  the  land  under  the 
judgment  was  illegal,  and  as  Halsey  Rogers 
will  be  allowed  interest  on  the  debt  due  him 
on  that  judgment,  it  is  but  justice  that  he  should 
repay  the  money  he  may  have  received,  both 
for  the  rents  and  the  products  of  the  land  thus 
devised. 

*4.  The  exception  taken  by  the  ap-  [*53O 
pellant  to  the  master's  report.charging  him  with 
the  sum  of  $703.16,  the  value  of  the  house- 
hold furniture  and  other  personal  estate  be- 
queathed by  the  testator  to  his  widow,  and  left 
by  the  appellant  in  her  possession,  appears  to 
me  to  be  well  taken  and  that  it  ought  to  be 
sustained. 

Whenever  the  intention  of  the  testator  can 
be  fairly  ascertained,  such  intention  ought  to 
be  carried  into  effect.  That  it  was  the  inten- 
tion of  Thomas  Rogers,  Sr. ,  to  leave  his  widow 
the  full  enjoyment,  use  and  benefit  of  his 
household  furniture,  &c.,  during  her  natural 
life,  cannot  be  disputed  ;  and  yet  the  effect  of 
the  decree  is,  to  deprive  her  of  such  use  at  the 
end  of  one  year  after  the  death  of  her  husband. 
It  appears  to  me  also,  that  the  fact  of  execut- 
ing a  codicil  to  the  will  is  an  evidence  of  this 
intention  ;  for  it  is  pretty  evident,  from  the 
exhibit  of  the  situation  of  the  testator's  affairs 
at  his  death,  that  between  the  making  of  the 
will  in  1803  and  of  the  codicil  in  1816,  the  cir- 
cumstances of  the  testator  had  materially 
altered.  In  1808  the  personal  estate,  over  and 
above  what  was  bequeathed  to  his  wife,  may 
have  been  sufficient  for  the  payment  of  all 
the  debts  he  owed,  or  what  he  may  have 
thought  he  was  likely  to  owe  ;  and  therefore 
he  deemed  it  unnecessary  to  give  any  author- 
ity to  his  executors  to  sell  his  real  estate  for 
that  purpose ;  but,  in  1816,  it  appears  these 
debts  had  increased  to  a  considerable  amount, 
and  finding  that  his  personal  estate,  over  and 
above  what  he  had  bequeathed  to  his  wife, 
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would  be  insufficient,  he  authorized  his  exec- 
utor by  the  codicil  to  his  will,  to  sell  and  dis- 
pose of  so  much  of  his  real  estate  as  would  be 
necessary  for  the  payment  of  his  debts. 

My  opinion,  therefore,  is.  that  the  several 
decrees  of  the  Court  of  Chancery  ought  to  be 
affirmed,  except  so  far  as  they  disallow  the 
payment  of  three  notes  with  interest,  due  from 
the  estate  of  Thomas  Rogers,  deceased,  to  Hal- 
sey  Rogers,  the  executor  of  his  estate,  and  ex- 
cept so  far  as  Halsey  Rogers  is  charged  with 
the  personal  property  left  by  the  testator  to  his 
widow  ;  and  that  the  decrees  be  modified  ac- 
cordingly. 

53 1  *J  "  *Jfcfr.  Senator  Maynard  concurred 
in  the  opinion  delivered  by  the  Chief  Justice 
upon  the  main  questions  in  the  case,  but  dif- 
ered  with  him  upon  the  question  of  costs.  The 
liability  to  costs,  he  said,  depended  upon  the 
intent  with  which  the  acts  of  the  appellant  com- 
plained of  in  the  court  below  were  done  ;  that 
is,  whether  they  were  fraudulent  or  not.  Those 
acts  were  illegal,  and  their  illegality  is  evi- 
dence of  intent.  The  appellant  expressed  a 
willingness  to  account,  accompanied  however 
by  a  denial  of  the  right  of  the  complainants. 


°y 

His  offer  to  account  amounted  to  nothing,  and 
ought  not  to  excuse  him  from  the  payment  of 
costs.  He  was,  therefore,  of  opinion  that  the 
several  decrees  of  the  Court  of  Chancery  ap- 
pealed from  ought  to  be  affirmed,  and  with 
costs  to  be  paid  by  the  appellant. 

Mr.  Justice  Sutherland  approved  of  the 
suggestion  of  Mr.  Senator  Maynard,  that  costs 
should  follow  the  affirmance  of  the  decrees, 
not  on  the  ground  of  fraud,  but  because  the 
appellant,  in  the  offers  made  by  him  to  ac- 
count, had  preferred  unfounded"  claims,  viz. : 
the  notes  barred  by  the  statute.  The  com- 
plainants were  compelled  to  file  their  bill. 
Had  the  appellant  offered  to  settle  with  the  re- 
spondents on  terms  such  as  the  Court  of  Chan- 
cery or  this  court  would  have  approved,  the 
respondents  would  not  have  been  entitled  to 
costs.  As  it  is,  however,  costs  should  be  al- 
lowed to  them. 

Senators  Mather  and  Throop  also  ex- 
pressed their  opinions  that  the  decrees  should 
be  affirmed,  with  costs. 

In  the  final  decision  of  the  cause,  the  follow- 
ing questions  were  put  and  decided. 

1  Ought  the  exception  to  the  master's  re- 
port, in  rejecting  the  notes  claimed  by  the  ap- 
pellant Halsey  Rogers,  to  have  been  allowed  by 
the  Chancellor?  In  the  affirmative,  2,  viz.  : 
Senators  S.  Allen  and  Todd.  In  the  nega- 
tive. 17. 

2.  Ought  Halsey  Rogers,  the  appellant,  to 
be  charged  with  the  property  specifically  be- 
queathed to  the  widow,  and  left  by  him  in  her 
possession  ?  In  the  affirmative,  18.  In  the 
negative,  1,  viz.  :  Senator  8.  Allen. 
A32*]  *3.  Shall  the  several  decrees  appealed 
from  be  affirmed  or  reversed,  saving  the  ques- 
tion of  costs?  For  affirmance,  17.  For  reversal, 
2,  viz. :  Senators  S.  Allen  and  Todd. 

4.  Shall  the  appellant  pay  costs?  In  the  af- 
firmative, 15.  In  the  negative,  4,  viz.:  Ch.  J. 
Savage,  Mr.  Juttict  Marcy,  Senator*  Todd  and 
Wheeler. 

Whereupon,  the  several  decrees  of  the  Court 
of  Chancery  appealed  from  in  this  case,  were 
ordered,  adjudged  and  decreed  to  be  affirmed, 
45$ 


with  costs  to  be  paid  by  the  appellant  to  the 
respondents. 

Affirming—  1  Hopk.,  515;  1  Paige,  188. 

Constriction  of  W'iHa— Manifest  intention  of  testa- 
tor.   Cited  in-12  Wend.,  92 ;  13  Wend.,  447 :  3  Den 
499;  4  Paige,  297;  19 N.  T.,  354;  53  X.  T..  239;  62  X. 
Y.,  549  :  7  Lans.,  231 ;  47  Barb.,  89;  38  Super.,  89,  91 ; 
17  Wall.,  644;  67  111..  33. 

Equity  jurisdiction.  Cited  in— 1  Bdw.,  367;  55  How. 
Pr.,  215 :  4  Abb.  X.  C.,  120. 

Executor'*  relation*  to  trust— Statute  of  Limitations. 
Cited  in-9  X.  Y.,  400;  93  X.  Y.,  487:  11  Barb.,  365;  1 
Redf .,  231;  11  Leg.  Obs.,  246;  8  Am.  Rep.,  606  (21  Grat., 
3«5) :  18  Am.  Rep.,  139  (30  Mich.,  296) ;  38  Am.  Rep. 
20  (64  Ala.,  438). 

Personal  property  first  chargeable  for  debts.  Cited 
in— 49  How.  Pr.,  194. 


SPENCER  STAFFORD,  Survivor,  &c.,  Ap- 
pellant, 

.VXD 

JOHN  BRYAN,  Respondent. 

Statute  of  Limitations — Acknowledgment —  What 
Sufficient  to  Take  case  out  of  the  Statute — An- 
swer in  Chancery — Effect  of. 

An  acknowledgment  which  is  to  have  the  effect  of 
taking  a  stale  demand  out  of  the  operation  of  the 
Statute  of  Limitations.ought  to  be  clear  and  explicit 
in  relation  the  subject  or  demand  to  which  it  refers. 
If  effect  can  be  given  to  the  declarations  or  ad- 
missions which  mav  be  proved  to  have  been  made 
;  by  a  defendant  without  referring  them  to  the  de- 
mand upon  which  the  suit  is  brought,  they  will  not 
be  considered  as  referring1  to  such  demand,  and  as 
evidence  of  a  new  promise  to  pay  it ;  and  especially 
!  will  they  not  be  so  considered  where  the  defendant, 
:  in  an  answer  to  a  bill  of  discovery,  denies  under  oath 
that  he  has  ever  acknowledged  or  promised  to  pay 
:  the  demand. 

An  answer  in  chancery,  responsive  to  and  fully 
;  denying  a  material  allegation  in  a  bill,  will  prevail, 
!  unless  it  be  disproved  by  more  than  one  witness. 

Citation— 1  Pet.,  351. 

ERROR  from  chancery.     In  Dec.,  1826,  the 
appellant,  as  the  survivor  of  the  firm  of 
Staffords  &  Spencer,  filed  a  bill  of  discovery 
in  the  Court  of  Chancery,  alleging  the  making 
of  a  promissory  note  by  the  respondent  to  the 
!  the  firm  of  Staffords  &*Spencer,  for  the  sum  of 
$821.24,  bearing  date  June  14,  1814,  and  pay- 
|  able  on  demand,  alleging  the  loss  or  destruc- 
tion of  the  note,  and  averring  several  acknowl- 
edgments of  the  note  or  new  promises  made 
by  the  defendant  within  a  year  before  the  fil- 
ing of  the  bill,  and  particularly  stating  an  offer 
|  made  by  an  authorized  agent  of  the  respondent 
i  in  Aug.  or  Sep.,  1826,  to  pay  the  face  of  the 
j  note.     The  bill  concludes  bv  praying  a  discov- 
ery and  an  account  to  be  taken,  &c. 

*The  respondent,  in  his  answer,  ad-  [*533 
mils  the  making  of  the  note,  but  claims  and 
insists  upon  the  benefit  and  advantage  of  the 
Statute  of  Limitations,  as  if  the  same  had  been 
pleaded  in  bar  to  the  relief  sought.  He  avers 
that  the  not*  has  been  fully  paid,  but  when 
particularly,  and  how,  and  by  whom,  and  to 
which  of  the  copartners  (of  the  firm  of  Staf- 
fords &  Spencer)  it  was  paid,  he,  on  account 
of  the  length  of  time  which  had  elapsed,  can- 
not recollect.  He  denies  having,  within  six 
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promise  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. See  Purdy  v.  Austin,  ante,  p.  187,  note,  and 
other  notes  there  cited. 
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years  before  the  filing  of  the  bill,  acknowledged 
the  debt  or  promised  to  pay  it.  He  admits  that 
in  Aug.  or  Sep.,  1826,  he  requested  his  counsel 
(a  suit  at  law  being  then  pending  on  the  note 
in  question)  to  ascertain  from  the  appellant 
whether  he  would  accept  an  indorsed  note  for 
the  sum  of  $800  as  peace  money,  and  not  by 
way  of  compromise  or  settlement  of  the  de- 
mand, averring  to  his  counsel  at  the  time,  and 
instructing  him  so  to  say  to  the  appellant, that 
the  note  in  question  was  fully  extinguished  and 
discharged.  He  states  that  upon  that  occasion 
he  did  not  authorize  his  counsel  to  say  that  the 
$800  note  would  be  given  or  indorsed  by  way 
of  compromise  or  otherwise,  in  ca.se  the  appel- 
lant was  willing  to  take  the  same,  intending  to 
reserve  to  himself  the  right  to  buy  his  peace  in 
such  other  manner  as  he  might  see  fit;  that  he 
was  induced  to  this  course  from  an  apprehen- 
sion that  the  appellant  might,  though  contrary 
to  the  fact,  prove  some  declaration  or  admis- 
sion which  would  subject  him  to  the  payment 
of  the  whole  note,  with  interest.  He  admits 
that  he  was  informed  that  an  interview  took 
place  between  his  counsel  and  theappellant,and 
that  the  appellant  refused  to  accept  less  than 
the  whole  amount  of  his  demand. 

Proofs  were  taken  in  the  cause.  The  coun- 
sel of  the  respondent,  referred  to  in  the  answer, 
was  examined,  and  verified  the  account  given 
of  the  negotiation  with  the  appellant  in  Aug. 
or  Sep.,  1826.  Three  witnesses  (Joab  Stafford 
and  Spencer  Stafford,  Jr.,  sons  of  the  appel- 
lant, and  Lewis  Benedict)  contradicted  the  an- 
swer in  respect  to  the  acknowledgment  of  in- 
debtedness by  the  respondent.  Joab  Stafford 
testified  that  in  the  winter  of  1822,  1823,  he 
and  a  Mr.  Peckham  called  at  the  store  of  the 
respondent  to  purchase  fur  caps,  and  that  he 
told  the  defendant  (the  respondent  here)  that 
534*]  *he  had  not  brought  any  money  with 
him  to  pay  for  them,  and  that  the  defendant 
replied,  that  neither  he  nor  any  of  his  father's 
family  need  to  bring  any  money  with  them 
when  they  came  to  purchase  goods  of  him,  as 
there  was  an  old  business  between  him  and  the 
complainant  (the  appellant  here),  and  the  de- 
fendant was  owing  him  a  good  deal  of  money, 
more  probably  than  he  could  ever  pay,  and 
that,  therefore,  they  had  better  take  it  out  in 
furs.  Spencer  Stafford,  Jr.,  testified  that  in 
the  years  1821,  1822  and  1823,  he  was  in  the 
habit  of  calling  at  the  defendant's  shop  every 
winter  and  purchasing  fur  caps  and  buffalo 
skins,  and  the  defendant  would  never  take  any 
money  in  pay  from  him,  alleging  as  a  reason, 
that  the  defendant  owed  deponent's  father,  who 
is  the  complainant,  a  large  sum  of  money,  and 
this  was  his  best  and  easiest  way  to  pay  it. 
Lewis  Benedict  testified  that  in  Mar.,  1819,  he 
presented  the  note  in  question  to  the  respond- 
ent for  settlement,  and  that  the  respondent  then 
agreed  to  give  a  note  in  renewal  payable  in 
Sep.  then  next,  but  subsequently  declined  to 
do  so. 

It  appeared  in  evidence,  that  the  complain- 
ant, Spencer  Stafford, had  been  connected  with 
divers  persons  in  business  ;  the  names  of  the 
firms  with  which  he  was  thus  connected  of 
course  had,  from  time  to  time,  changed,  in  all 
of  which,  however,  his  interest  continued.  On 
the  books  of  Staffords  &  Spencer,  the  first  of 
those  firms,  an  account  against  the  respondent 
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was  balanced  Mar.  17, 1815, subsequent  to  which 
there  was  an  item  of  charge  under  date  of  Apr. 
18,  1815,  to  the  amount  of  £2  2*.  M.,  and  the 
next  and  last  charge  was  of  the  date  Feb.  14, 
1817.  in  which  the  note  in  question  was  debited 
to  the  respondent.  The  next  account  was  in 
favor  of  the  firm  of  Staffords.  Spencer  &  Co., 
commencing  in  May,  1815,  and  ending  in  Mar., 
1819,  the  balance  of  which  against  the  respond- 
ent was  £50  15*.  6d. ;  and  next  an  account  was 
opened  against  the  respondent  by  the  firm  of 
Spencer,  Stafford  &  Co.{  commencing  in  Dec., 
1822,  and  ending  in  Dec.,  1823,  the  balance  of 
which  against  the  respondent  was  £18  8*  Od. 
On  the  other  hand,  it  appeared  that  the  re- 
spondent had  an  open,  unsettled  account  against 
the  complainant,  commencing  in  Nov.,  1815, 
*and  ending  in  Sep.,  1827,  amounting  [*535 
to  the  sum  of  $235.77. 

The  cause  was  heard  by  Chancellor  Walworth 
on  the  pleadings  and  proofs,  and  in  Oct.,  1828, 
he  dismissed  the  bill  with  costs.  The  reasons 
of  his  decision  will  be  found  in  1  Paige  Ch., 
239.  The  complainant  below  appealed! 

Mr.  J.  Lansing,  for  appellant. 

Mr.  S.  Dutcher,  Jr. ,  for  respondent. 

Mr.  Justice  Sutherland  delivered  the  fol- 
lowing opinion : 

The  answer  of  the  defendant  being  respon- 
sive to  and  fully  denying  every  material  alle- 
gation in  the  bill  must  prevail,  unless  it  be  dis- 
proved by  more  than  one  witness.  Joab  Staf- 
ford and  Spencer  Stafford,  Jr.,  the  sons  of  the 
appellant,  are  the  only  witnesses  who  contra 
diet  the  answer  with  respect  to  the  acknowledg- 
ment of  indebtedness  by  the  defendant  within 
six  years.  It  will  be  observed  that  neither  of 
these  witnesses  pretend  that  the  note  in  ques- 
tion, or  any  other  note,  was  mentioned  by  the 
defendant,  or  expressly  alluded  to  by  him; 
he  only  admitted,  in  general  terms,  that  he 
owed  the  complainant  a  large  sum  of  money, 
without  specifying  whether  it  was  by  bond, 
by  note  or  general  balance  of  accounts.  What, 
in  the  opinion  of  the  defendant,  would  con- 
stitute a  large  sum  of  money,  we  have  no  evi- 
dence to  determine  ;  no  expression  can  be 
more  vague  and  indeterminate.  Its  meaning 
would  be  entirely  different  when  used  by  dif- 
ferent persons,  or  even  by  the  same  person  un- 
der different  circumstances.  It  would  be  un- 
safe, therefore,  to  give  this  epithet  any  pecul- 
iar significance.  The  admission  of  the  defend- 
ant, then,  was  that  he  owed  the  complainant. 
It  is  unnecessary  to  determine  whether  this 
would  be  a  sufficient  acknowledgment  of  the 
note,  under  any  circumstances,  to  take  it  out 
of  the  Statute  of  Limitations,  because  the  evi- 
dence in  the  case  shows  that  there  was  at  that 
time  an  unliquidated  account  of  long  standing 
and  to  a  considerable  amount  between  the  par- 
ties, to  which  the  defendant  may  have  re- 
ferred, if  in  truth  he  made  the  declaration  im- 
puted to  him  by  the  witnesses.  How  the  bal- 
ance of  the  accounts  stood  at  that  time  does  not 
clearly  *appear.  It  was  an  unsettled  [*53O 
account,  and  the  defendant  may  have  sup- 
posed himself  the  debtor, though  the  fact  might 
have  been  otherwise;  the  testimony  of  these  wit- 
nesses, therefore,  is  not  necessarily  incompatible 
with  the  truth  of  the  defendant's  answer.  He 
have  made  the  declaration  imputed  to  him, may 
and  still  never  have  intended  to  admit  the  ex- 
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istence  or  justice  of  the  note  in  question.  An 
acknowledgment  which  is  to  have  the  effect 
of  taking  a  stale  demand  out  of  the  operation 
of  the  Statute  of  Limitations,  ought  to  be 
clear  and  explicit  in  relation  to  the  subject  or 
demand  to  which  it  refers.  The  acknowledg- 
ment or  new  promise  is  to  be  affirmatively  es- 
tablished by  the  plaintiff,  and  if  effect  can  be 
given  to  the  declarations  or  admissions,  which 
may  be  proved  to  have  been  made  by  a  de- 
fendant, without  referring  them  to  the  demand 
upon  which  the  suit  may  have  been  brought, 
they  ought  not  to  be*  considered  as  referring 
to  such  demand,  and  as  evidence  of  a  new 
promise  to  pay  it ;  but  most  especially  they 
ought  not  to  be  so  considered  when  the  de- 
fendant denied  under  oath  that  he  has  ever  ac- 
knowledged or  promised  to  pay  the  demand. 

It  is  said  by  the  Supreme  Court  of  the  U.  8. 
in  Bell  v.  Morrison,  1  Pet.,  351,  that  where  a 
new  promise  is  to  be  raised  by  implication 
from  the  acknowledgment  of  the  party,  such 
an  acknowledgment  ought  to  contain  an  un- 
qualified and  direct  admission  of  a  present 
subsisting  debt,  which  the  party  is  liable  and 
willing  to  pay;  if  there  be  accompanying  cir- 
cumstances which  repel  the  presumption  of  a 
promise  or  intention  to  pay  and  if  the  expression 
be  equivocal,  vague  and  indeterminate.leading 
to  no  certain  conclusion, but  at  best  to  probable 
inferences,  which  may  affect  different  minds  in 
different  ways,  they  ought  not  to  be  consid- 
ered as  evidence  of  a  new  promise  to  revive 
the  cause  of  action.  Any  other  course  would 
open  all  the  mischiefs  against  which  the  stat- 
ute was  intended  to  guard  innocent  persons, 
and  expose  them  to  the  danger  of  being  en- 
trapped in  careless  conversations  and  betrayed 
by  prejuries.  Although  I  cannot  yield  my  as- 
sent to  all  the  points  decided  in  that  case,  nor 
to  all  the  reasoning  and  positions  advanced  by 
the  learned  judge  who  delivered  the  opinion 
of  the  court,  the  general  views  to  which  I 
have  alluded  appear  to  me  to  be  sound  and 
537*]  *impressive,  and  to  apply  with  con- 
siderable force  to  the  case  now  under  consid- 
eration. 

But  the  testimony  of  these  witnesses  is  not 
entirely  unimpeached.  Francis  Bryan,  the 
son  of  the  defendant,  swears  that  the  fur  caps 
purchased  by  the  complainant's  sons  were  pur- 
chased of  him  when  his  father  was  not  pres- 
ent ;  and  it  appears,  from  the  original  entries 
in  the  defendant's  books,  that  the  articles  were 
charged  directly  to  the  sons  and  not  to  their 
father,  the  complainant.  The  circumstances 
stated  by  this  witness,  although  not  absolutely 
irreconcilable  with  the  testimony  of  the  Staf- 
fords,  would,  nevertheless,  be  entitled  to  some 
weight  in  a  case  depending  upon  the  nice  and 
accurate  balance  of  evidence.  But  it  is  not 
necessary  in  this  case  to  resort  to  such  an  an- 
alysis, as  I  am  of  opinion,  for  the  reasons 
which  I  have  already  assigned,  that  admitting 
the  testimony  of  the  Staffords  to  be  entirely 
unimpeached,  it  does  not  show  a  sufficient  ac- 
knowledgment of  the  note  in  question  to  take 
it  out  of  the  statute. 

The  testimony  of  the  counsel  referred  to  in 
the  answer  confirms,  in  every  essential  partic- 
ular, the  answer  of  the  defendant,  so  far  as  it 
relates  to  the  motives  and  circumstances  of  the 
attempt  which  he  made  to  effect  a  compromise 
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with  the  complainant  through  the  witness  ;  it 
was  obviously  an  effort  to  purchase  his  peace, 
and  not  an  acknowledgment  of  the  legal  exist- 
ence or  justice  of  the  claim. 

In  relation  to  the  acknowledgment  testified 
to  by  Mr.  Benedict,  it  is  only  necessary  to  re- 
mark, that  it  was  made  in  Mar.  1819,  and  the 
bill  in  this  case  was  filed  in  Dec.  1826,  nearly 
eight  years  after  the  acknowledgment.  Admit- 
ting it  to  have  been  made,  therefore,  it  is  no 
evidence  of  a  new  promise  within  sixteen 
years.  This  suit  has  no  connection  with  the 
suits  at  law  which  were  previously  commenced. 

I  have  taken  no  notice  of  the  allegation  and 
evidence  in  relation  to  the  embezzlement  or  de- 
struction of  the  note  in  question  ;  the  fact  is 
positively  denied  under  oath  by  the  person  ac- 
cused, and  the  defendant  also  denies  all  knowl- 
edge of  the  fact,  or  that  the  note  ever  came  to 
his  possession.  Whatever  ground,  therefore, 
the  circumstances  of  the  case  might  have  af- 
forded* for  suspicion,  the  fact  must  be  [*538 
considered  as  legally  disproved. 

I  see  nothing  so  peculiar  in  the  circumstances 
of  this  case  as  to  exempt  the  unsuccessful 
party  from  the  payment  of  costs,  which  was 
asked  for  on  the  argument  of  this  case,  in  case 
the  court  should  be  of  opinion  that  the  decree 
of  the  Chancellor  ought  to  be  affirmed.  I  am, 
therefore,  for  affirming  the  decree  below,  with 
costs. 

Ch.  J.  Savage  and  Mr.  Justice  Marcy  ex- 
pressed their  concurrence  in  the  opinion  de- 
livered. 

Mr.  Senator  S.  Allen  also  concurred,  brief- 
ly stating  the  reasons  of  his  opinion. 

Whereupon,  it  was  unanimously  ordered, 
adjudged  and  decreed  that  tlie  decree  of  the 
Chancellor  be  in  all  things  affirmed  and  that  the 
appellant  pay  to  the  respondent  hi*  costs  to  be 
taxed. 

Cited  in— 7  Wend.,  269;  15  Wend.,  289;  19  Wend., 
404,  493 ;  33  N.  Y.,  533 :  4  How.  U.  S.,  218. 

Affirming— 1  Paige,  239 ;  S.  C.,  2  Paige,  45 ;  11  Minn., 
147 ;  50  Am.  Dec.,  310  (6  G.  A.,  21). 


RICHARD  ABRAHAM,  impleaded,  &c.,  Ap- 
pellant, AND 
C.  B.  PLESTORO  ET  AL.  Respondents. 

Insolvency — Foreign  Assignment  does  not  Ope- 
rate as  a  Legal  Transfer  of  Personal  Property 
Here — Assignee  under  foreign  Commission, 
not  Entitled  before  Judgment  to  Injunction  to 
Prevent  Bankrupt  from  Receiving  Property 
from  Custom-House — Property  on  Vessel  of 
Country  Issuing  Commission,  Passes — Plead- 
ing— Assent  of  Bankrupt  to  Statutory  Assign- 
ment—  When  not  Presumed — Dissenting  Opin- 
ions. 

An  assignee  under  a  foreign  commission  of  bank- 
ruptcy is  not  entitled  before  judgment  to  an  in- 
junction to  restrain  the  bankrupt  from  receiving 
from  the  custom-bouse  here,  property  which  was  on 
the  high  seas  on  board  a  vessel.on  its  way  from  En- 
gland to  N.  Y.,  at  the  time  of  the  suing  out  of  the 
commission.  Per  curtain. 


NOTE.— Bankruptcy— Assignment  in—  HTietTier  it 
transfers  to  assignee  personal  "property  in  foreign 
countries. 

There  is  a  conflict  of  authority  between  the  English 
and  American  courts  as  to  the  territorial  effect  of  an 
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An  assignment  under  the  bankrupt  law  of  En- 
gland does  not  operate  a  legal  transfer  of  the  per- 
sonal property  ot  the  bankrupt  in  this  country.even 
as  between  the  assignee  and  the  bankrupt.  Per  May- 
nard,  Oliver  and  Stebbins,  Senators. 

If  the  property  be  on  board  a  British  vessel  on  the 
high  seas  at  the  time  of  the  suing  out  of  the  com- 
mission.and  thus  within  the  jurisdiction  of  England, 
It  passes  by  the  assignment ;  but  if  so,  the  fact  be 
distinctly  averred,  and  will  not  be  presumed.  Per 
Maynard  and  Stebbins,  Senators. 

The  assent  of  a  bankrupt  to  a  statutory  assign- 
ment of  his  property  is  not  to  be  presumed,  while 
the  proceedings  are  yet  in  fieri.  Per  Maynard  and 
Oliver,  Senators. 

If  the  same  effect  be  given  to  a  statutory  assign- 
ment as  to  a  voluntary  conveyance,  the  assignee  is 
not  entitled  to  an  injunction  before  judgment.  Per 
Oliver,  Senator. 

539*]*Piincfpl€8  contained  in  the  opinions  of  Mr.  Jus- 
tice MABCY  and  Mr.  Senator  THIIOOP,  dissenting 
from  the  ojsinion  of  the  majority  of  the  court. 

1.  An  assignment  under  a  commission  of  bank- 
ruptcy sued  out  in  England  against  a  British  sub- 
ject, domiciled  in  that  country,  devests  the  bank- 
rupt of  personal  property  of  which  he  is  possessed 
in  this  country  and  transfers  it  to  the  assignee.    So 
property  in  a  vessel  on  the  high  seas  in  like  manner 
passes.    Per  Marcy,  J.,  and  Throop,  Senator. 

2.  An  injunction  may  properly  issue  from  chan- 
cery in  such  case  to  restrain  a  custom-house  officer, 
into  whose  hands  the  property  comes,  from  deliv- 
ering it  to  the  bankrupt.  Per  Marcy,  J.,  and  Throop, 
Senator. 

3.  The  same  effect  should  be  given  by  our  courts 
to  a  statutory  assignment  under  a  foreign  act  of 
bankruptcy  as  to  a  voluntary  assignment,  where  all 
the  parties  are  subjects  of  the  country  under  the 
laws  of  which  the  assignment  is  made,  and  their 
rights  grow  out  of  contracts  made  within  the  juris- 
diction of  their  own  government.    Per  Marcy,  J., 
and  Tbroop,  Senator. 

4.  Personal  property  is  without  locality,  and  is 
governed  by  the  laws  of  the  country  where  its  own- 
er is  domiciled,  except  where,  by  the  laws  of  the 
country  where  it  is  situated,  it  is  subjected  to  the 
claims  of  the  citizens  of  such  country  for  satisfac- 
tion of  their  just  demands ;  as  to  such  claims  a  stat- 
utory assignment  under  a  commission  of  bankrupt- 
cy creates  no  lien ;  but  as  to  the  bankrupt,  all  his 
property  and  choses  in  action  throughout  the  world, 
and  his  power  over  it,  is  taken  away  and  the  assign- 
ee under  the  commission  is  substituted  in  his  stead. 
Per  Marcy,  J.,  and  Throop,  Senator. 

An  assignee  of  a  foreign  bankrupt  may  sue  here 
in  a  court  of  equity  if  not  in  a  court  of  law  in  his 
character  of  assignee.  Per  Throop,  Senator. 

After  the  assignment  the  bankrupt  holds  the  as- 
signed property,  subject  to  the  title  of  the  assignee, 
and  becomes  by  operation  of  law  the  agent  of  the 
assignee.  Per  Throop,  Senator. 

Citations— 6  Geo.  IV.,  ch.  16.  sec.  45 ;  1  Mer.,  255 ;  4 
Johns.  Ch.  460;  20  Johns.,  227,  229,  260,  261,  267;  13 
Mass.,  146;  Kirby,  313 ;  6  Binn  ;  353 ;  1  Har.  &  McH., 
230  ;  2  Hayw.,  24  Const.,  283;  5  Cranch,  202, 289,  298 ; 
12  Wheat.,  213,  361 ;  2  Kent.  Com.,  330,  331 ;  1  Johns., 
118 ;  3  Cai.,  154 ;  2  Johns.,  342,  344 ;  3  Mass.,  517 ;  6 
Oanch,  281 ;  5  East,  129;  2  Johns.  Ch.,  144;  Bank.  Law. 
Eng.,  sec.  92 ;  2.Kose  Bank.  Gas.,  99,  313 ;  1  Cop.,  365  ; 
1  East,  11 ;  8  Ves..  82 ;  1  H.  Bl.,  691.  131, 132 ;  1  Doug., 
169 ;  4  T.  R.,  182  ;  Cowp.,  570 ;  7  T.  R.,  296. 

A  PPEAL  from  chancery.  The  bill  was  filed 
-ft-  Sep.  24,  1828,  by  Charles  Berners  Plestoro 
and  eight  others,  creditors  of  the  appellant, 
and  by  James  Johnstone,  an  assignee  under  a 
commission  of  bankruptcy  sued  out  in  En- 
gland against  the  appellant.  The  bill,  after 
stating  that  the  parties  were  all  subjects  of  the 
King  of  England,  domiciled  in  that  country 


and  setting  forth  the  debts  due  to  the  several 
creditors,  averred,  that  in  the  month  of  July, 
1838,  the  appellant  absconded  to  avoid  being 
arrested  at  the  suit  of  his  creditors  ;  that  Ples- 
tpro,  a  creditor  to  the  amount  of  £3,500  ster- 
ling, procured  a  commission  of  bankruptcy  to 
be  issued  ;  that  Aug.  8,  the  commissioners  de- 
clared the  appellant  a  bankrupt,  and  on  the 
same  day  executed  a  deed  of  assignment  of  his 
estate  to  James  Johnstone,  whereby  the  same, 
by  the  laws  of  England,  became  vested  in  him 
in  trust  *for  the  creditors  of  the  appel-  f*54O 
lant  ;  that  the  appellant  had  lately  arrived  at 
the  City  of  N.  Y.,  having  brought  with  him 
on  board  the  ship  Great  Britain,  French,  mas 
ter,  sundry  merchandise,  goods  and  chattels, 
to  wit :  22  packages  and  cases  of  paintings, 
one  case  of  medals  and  books  and  one  case  con- 
taining paintings  and  cabinet  furniture,  which 
goods  it  was  alleged  were  in  a  public  store, 
under  the  power  and  custody  of  the  Collector 
of  the  Customs  of  the  Port  of  N.  Y.  The  bill 
further  stated,  that  suits  had  been  commenced 
in  the  names  of  the  creditors  against  the  appel- 
lant in  a  court  of  the  City  of  N.  Y.  for  the 
debts  due  to  them  respectively  ;  that  the  ap- 
pellant had  been  arrested  and  the  suits  were 
pending;  that  the  witnesses  necessary  to  prove 
the  debts  reside  in  Great  Britain,  beyond  the 
jurisdiction  of  the  courts  of  this  State.  The 
bill  prays  a  discovery  as  to  the  several  matters 
alleged  in  the  bill  ;  that  the  Collector  of  the 
Customs  may  be  decreed  to  deliver  the  goods 
to  Johnstone,  the  assignee,  upon  payment  of 
the  duties,  and  that  in  the  meantime  an  in- 
junction issue,  restraining  the  Collector  from 
delivering  the  property  to  the  appellant,  and 
forbidding  the  appellant  from  suing  for  or  re- 
ceiving the  same  until  the  order  of  the  court. 
An  injunction  issued  according  to  the  prayer 
of  the  bill. 

In  the  answer  of  the  defendant  he  admitted 
the  debt  of  Plestoro  and  some  of  the  others, 
but  denied  others  of  the  debts  set  forth  in  the 
bill.  He  denied  that  he  quitted  England  clan- 
destinely, or  absconded  with  a  view  to  elude 
his  creditors;  on  the  contrary,  he  averred  that 
he  left  England  for  the  sole  and  only  purpose 
of  pursuing  and  extending  his  business  ;  that 
his  departure  and  mode  of  traveling  in  England 
after  he  left  London,  the  place  of  his  residence. 
was  open  and  public  and  in  the  way  of  busi- 
ness; that  he  publicly  and  invariably  gave  out, 
both  before  leaving  London  and  on  the  way, 
that  he  was  coming  out  on  a  venture  to  the  I  . 
S.  ;  that  he  had  his  merchandise  publicly  and 
regularly  entered  at  the  custom-house  in  Liv- 
erpool, from  whence  he  sailed  bound  to  the 
City  of  N.  Y.,  the  goods  being  consigned  to 
himself  at  the  latter  port ;  that  he  left  his  ad- 
dress for  the  City  of  N.  Y.  to  such  as  were  con- 
cerned *in  knowing  where  he  was  to  [*541 
be  found,  announcing  his  intention,  in  which 
he  was  sincere,  of  returning  to  England  in 


Oistgnment  in  bankruptcy.  The  English  courts  hold, 
•  that,  as  personal  property  has  no  locality,  but  fol- 
lows the  person  of  the  owner,  an  assignment  under 
the  laws  of  the  owner's  domicil  passes  all  of  his 
property  wherever  situated.  Hunter  v.  Potts,4T.R., 
182 ;  Phillips  v.  Hunter,  2  H.  Black.,  402 ;  Neale  v. 
Cottingham,  H.  Black.,  132,  note  ;  Quelin  v.  Moisson. 
1  Knapp,  265,  note;  K.r  IKH-I>  Blakes,  1  Cox,  898 
Stein's  case,  1  Rose,  Appx.,  472;  2  Rose,  78;  Smith  v. 
Buchanan.  1  East,  6 ;  Sulking  v.  Davis,  2  Rose,  291, 
In  re  Blithinan,  35  Beav.,  219.  There  are  some  Amer- 
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ican  authorities,  which  support  the  English  doc- 
trine. Holmes  v.  Remscn,  4  Johns.  Ch.,  460:  S.  C., 
20  Johns.,  229;  Goodwin  v.  Jones,  8  Mass.,  517. 

Hnt  the  tjrwt  weight  of  American  authority  fe 
itiHtintit  thf  KmilMi  din-trint.  Sec  Holmes  v.  Rom- 
sen, 90  Johns.,  £.*!>,  n«tc;  Guillondor  v.  Howell.  :r>  N. 
Y.,  657:  Tullv  v.  Hrrrin,  44  Miss.,«2«;  Booth  v.  Clark. 
58  U.  8.  (17  How.,  )382;  Very  v.  McHenry,  29  Me..  208: 
Woodward  v.  Roane.  23  Ark.,  526.  See.  also,  tho  full 
discussion  in  Story,  Court.  Law.  sees.  403-422;  2  Kent, 
Com.,  pp.  405-409. 
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Nov.  then  next ;  that  he  left  persons  in  the 
meantime  to  carry  on  his  business  with  a  large 
capital  for  that  purpose,  more  than  sufficient 
to  pay  all  his  debts,  and  that  every  part  of  his 
conduct  from  first  to  last,  as  regarded  the  prop- 
erty in  question  and  his  adventure  to  this  coun- 
try, had  been  fair  and  bona  fide  in  the  regular 
pursuit  of  his  business  as  a  merchant,  with  a 
view  to  better  his  circumstances  ;  and  that  he 
knew  and  believed  himself  to  be  perfectly 
solvent  and  able  to  pay  all  his  lawful  debts,  in 
case  the  property  he  left  behind  had  not  been 
sacrificed  and  his  credit  ruined  by  the  proceed- 
ings of  the  complainants.  He  denied  all  knowl- 
edge of  the  suing  out  of  the  commission  of 
bankruptcy  and  of  the  assignment  under  it,  ex- 
cept what  was  derived  from  the  complainants' 
bill ;  he  admitted  his  arrival  with  the  property 
in  N.  Y.  and  its  deposit  in  the  custom-house  ; 
and  that  he  had  been  sued  as  stated  in  the  bill, 
nine  several  suits  having  been  commenced 
against  him  in  the  name  of  the  complainants 
respectively,  except  Johnstone,  and  that,  as  he 
alleged,  to  oppress  and  ruin  him  and  deprive 
him  of  his  liberty,  the  suits  were  brought  for 
large  nominal  sums,  and  particularly  that  of 
Plestoro,  in  which  $30,000  was  demanded,  and 
the  others  in  proportion  ;  and  that,  in  conse- 
quence thereof,  he  was  in  close  custody.  He 
insisted  that  the  commission  of  bankruptcy,  if 
issued,  had  issued  improvidently  and  illegally, 
and  ought  not  to  prejudice  him  in  this  coun- 
try ;  and  he  submitted  whether  he  was  bound 
to  account  to  the  complainants  jointly  on  the 
ground  of  the  allegations  stated  in  the  bill. 

Oct.  7,  1828,  the  appellant,  on  due  notice, 
applied  to  the  Chancellor  for  a  dissolution  of 
the  injunction  ;  and  on  the  21st  of  the  same 
month  the  Chancellor  denied  the  motion,  with 
costs  to  be  paid  by  the  appellant,  and  made  an 
order  accordingly.  The  reasons  for  which  de- 
cision will  be  found  in  1  Paige  Ch.,  236.  From 
this  order  the  defendant  below  appealed. 

Mr.  D.  Graham,  for  appellant.  The  in- 
junction should  have  been  dissolved  on  the 
ground  of  the  multifariousness  of  the  matter 
542*]  *contained  in  the  bill;  the  mixing  up  of 
the  claims  of  creditors  and  of  an  assignee  under 
a  commission  of  bankruptcy.  The  defendant 
below  might  have  demurred,  but  was  equally 
entitled  to  urge  this  objection  on  answer.  Sev- 
eral distinct  and  unconnected  parties  cannot 
unite  in  a  bill.  Strike  out  the  names  of  the 
creditors,  as  suggested  by  the  Chancellor,  and 
the  assignee  stands  alone  ;  without  the  bank- 
rupt he  cannot  sue,  and  yet  here  he  sues  the 
bankrupt,  the  very  person  whom  he  repre- 
sents. 1  Johns.,  118;  2  Id.,  345;  20  Id.,  259. 

The  assignment  is  an  incipient  proceeding. 
The  power  of  the  assignee  first  appointed  is 
limited  to  42  days,  when  another  may  be  sub- 
stituted, and  the  bankrupt  himself  may  come 
in  at  any  time  within  12  months  and  dispute 
the  whole  proceeding.  Bankrupt  Act  of  En- 
gland, 6  Geo.  IV.,  ch.  16,  passed  May  2,  1825, 
sec.  92.  The  question  presented,  therefore,  is, 
whether  our  courts  will  carry  into  effect  the 
Bankrupt  Law  of  England  and  regard  any  pro- 
ceeding under  it  before  a  final  and  conclusive 
order  has  been  made.  If  not,  it  is  of  course  to 
dissolve  the  injunction  and  to  dismiss  the  bill. 
Otherwise  the  court  are  bound  to  adjudicate 
upon  the  Act  and  to  determine  the  rights  of  the 


parties  under  it.  This,  it  is  presumed,  they  will 
not  do,  as  it  is  not  in  their  power  to  see  that 
justice  shall  be  done  ;  the  funds  of  the  bank- 
rupt in  England  are  beyond  their  reach,  the 
assignee  is  not  subject  to  their  control,  and  the 
creditors  of  the  appellant,  not  parties  to  the 
proceeding  here,  will  not  be  bound  by  it.  The 
bill,  therefore,  should  be  dismissed. 

The  bill  discloses  no  equity.  The  statute 
under  which  the  commission  issued  should 
have  been  pleaded,  and  the  preliminary  pro- 
ceedings set  forth,  showing  that  the  commis- 
sion duly  issued  in  accordance  with  the  stat- 
ute. The  assent  of  the  creditors  to  the  filing  of 
the  bill  should  have  been  averred.  Sec.  88. 
The  creditors  having  brought  their  suits  at  law, 
are  debarred  from  claiming  under  the  commis- 
sion. Sec.  59;  1  Rose,  Bankruptcy,  184,  394;  2 
Id.,  421  ;  16  East,  252.  Whatever  might  have 
been  the  effect  of  the  assignment  upon  the  prop- 
erty of  the  appellant  in  England,  it  has  not  the 
effect  of  operating  a  legal  transfer  of  his  prop- 
erty here.  The  *Bankrupt  Law  of  En-  [*543 
gland  is  in  its  nature  and  origin  penal,  and  our 
courts  are'not  bound  to  enforce  it,  or  to  give  ef- 
fect to  the  assignment  on  the  assumed  ground 
of  its  being  equivalent  to  a  voluntary  act  of  a 
party  over  his  own  property.  The  rule  of  com- 
ity tendered  to  us  by  Great  Britain  on  this  sub- 
ject has  not  been  accepted  or  adopted  by  the 
courts  of  our  country.  20  Johns.,  229,  260,  266. 
The  assignee  would  not  be  entitled  to  an  in- 
junction under  the  bankrupt  law,  even  in  En- 
gland ;  and  the  creditors  at  large  had  no  right 
to  ask  for  it.  2  Johns.  Ch.,  144;  1  Hopk.  Ch., 
365. 

Mr.  P.  A.  Jay,  for  respondents.  By  the 
law  of  nations,  every  State  is  bound  to  do  jus- 
tice to  the  citizens  or  subjects  of  another  State. 
By  the  law  of  England,  a  foreign  assignee  of  a 
bankrupt  is  entitled  to  the  property  of  the 
bankrupt  in  England,  even  in  opposition  to 
British  subjects  who  have  attached  such  prop- 
erty, where  the  attachment  is  subsequent  to 
the  vesting  of  the  rights  of  the  assignee.  1  H. 
Bl.,  691  ;  Id.,  132;  Id.,  131  ;  1  Doug.,  169;  4 
T.  R.,  182 ;  2  H.  Bl.,  402  ;  1  East,  11  ;  8  Ves., 
82 ;  1  Rose  Bank.  Cas.,  462  ;  2  Id,,  99,  234,  313. 
The  reader  is  referred  to  20  Johns.,  242-248, 
for  the  comments  of  the  counsel  upon  the  cases 
cited  ;  the  same  counsel  having,  in  a  case  there 
reported,  quoted  and  commented  upon  the 
cases  now  cited  by  him.  This  doctrine  is  fully 
recognized  as  the  law  of  this  State  by  Chancel- 
lor Kent,  in  the  case  of  Holmes  v.  Kemseji,  4 
Johns.  Ch.,  460.  Mr.  Justice  Platt,  in  a  case 
between  the  same  parties  and  involving  the 
same  questions,  20  Johns.,  254,  differs  in  opin- 
ion with  Chancellor  Kent  as  to  the  rule  of  law 
which  should  prevail  in  cases  of  conflicting 
claims  between  foreign  assignees  and  domes- 
tic creditors,  but  he  unqualifiedly  admits  that 
as  to  the  bankrupt  himself,  the  maxim  that 
"every  man  is  presumed  to  be  assenting  and 
a  party  to  the  laws  of  his  own  country,"  ap- 
plies, and  is  just  and  proper  ;  the  consequence 
of  which  is  that  effect  should  be  given  to  the 
assignment  as  being  in  execution  of  laws  by 
which  the  bankrupt  is  bound. 

*The  case  of  Bird  v.  Caritat,  2  Johns. ,  [*544 
344.  does  not  decide  that  the  assignee  must  sue 
in  the  name  of  the  bankrupt.  It  is  there  said 
the  suit  may  be,  not  that  it  must  be  in  the 
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name  of  the  assignee  or  of  the  bankrupt.  Be- 
sides, here  the  suit  is  not  on  a  chose  in  action, 
but  for  the  recovery  of  goods.  There  the  ac- 
tion was  at  law  ;  here  it  is  in  equity,  where 
the  assignee  may  always  sue  in  his  own  name. 
The  assignee  may  sue  in  his  own  name.  8 
Mass.,  517;  Cooper  PI.,  34.  All  legally  or 
beneficially  interested  may  be  made  parties. 
Ceatuu  que  trust  may,  therefore,  be  made  par- 
ties. There  is  no  case  to  be  found  which  de- 
cides that  because  improper  parties  are  joined, 
the  bill  must  be  dismissed.  The  .bill  is  not 
multifarious  ;  for  though  the  parties  are  dis- 
connected in  the  substratum  of  the  action,  the 
remedy  is  joint.  It  is  like  a  bill  by  creditors 
whose  demands  are  separate,  calling  a  trustee 
to  account.  The  Bankrupt  Act  is  sufficiently 
referred  to  in  the  bill  by  its  title.  In  all  cases 
of  contract,  the  lex  loci  contractus  and  lex  domi- 
cilii  of  foreign  debtors  must  of  necessity  be 
passed  upon  by  the  courts  here.  2  Johns., 
198  ;  3  Id.,  263  ;  7  Id.,  118  ;  11  Id.,  194  ;  14  Id., 
838,  346;  1  Cai.,  412  ;  2  Cow.,  626;  4  Id.,  508,  n. 

Mr.  D.  B.  Ogden,  in  reply.  At  the  time  of 
the  issuing  of  the  commission,  the  goods  were 
on  the  high  seas.  Had  they  been  on  board  of 
a  British  vessel,  it  would  have  been  so  averred. 
In  the  absence  of  such  averment,  the  fair  con- 
clusion is  that  the  vessel  in  which  they  were 
embarked  was  American  ;  and  if  so,  the  goods 
were  as  much  within  our  jurisdiction  as  if 
landed  in  a  storehouse  at  N.  Y.  Unless,  there- 
fore, the  assignment  passes  personal  property 
out  of  the  jurisdiction  of  England,  the  prop- 
erty in  question  did  not  pass  to  the  assignee. 

The  proposition  of  Ld.  Loughborough,  in 
1  H.  Bl.,  690.  that  personal  property  is  gov- 
erned by  the  law  which  governs  the  person  of 
the  owner,  is  denied  in  the  broad  terms  in 
which  it  is  advanced.  It  is  true  as  to  the  suc- 
cession or  distribution  of  it,  but  not  as  to  the 
collection  of  it.  It  must  be  collected  accord- 
ing to  the  laws  of  the  country  where  it  hap- 
pens to  be. 

545*]  *A  voluntary  assignment  is  an  as- 
signment by  the  bankrupt  himself,  as  contra- 
distinguished from  an  assignment  by  act  or 
operation  of  law.  The  case  in  1  H.  Bl.,  131, 
132,  was  that  of  an  assignment  by  the  bank- 
rupt. So  in  4  Johns.  Ch.,  469,  such  assign- 
ment was  held  good.  1  H.  Bl.,  691,  puts  the 
assignment  by  operation  of  law  upon  the  same 
footing  with  an  assignment  by  the  bankrupt 
himself.  The  question  there,  however,  was 
between  the  assignee  and  the  creditors.  But  can 
an  assignment  be  presumed  to  be  voluntary 
when  the  reverse  is  shown?  Unless  it  is  vol- 
untary, it  does  not  pass  property  extra  terri- 
torium;  and  on  the  presumption  that  the  as- 
signment was  voluntary,  the  property  here  is 
taken  out  of  the  hands  of  the  appellant,  and  if 
the  claim  be  allowed,  it  can  only  be  because 
the  British  Bankrupt  Act  is  in  force  here. 

Chancellor  Kent  held,  in  4  Johns.  Ch.,  466, 
that  an  assignment  in  England  passed  the  prop- 
erty here.  In  20  Johns.,  254,  Mr.  Justice  Platt 
(the  other  judges  giving  no  opinion  on  the 
point)  held  the  contrary.  It  is,  therefore,  an 
unsettled  question  in  our  own  courts.  In  5  Cr., 
289,  Ch.  J.  Marshall  says:  "  The  bankrupt  law 
of  a  foreign  country  is  incapable  of  operating 
a  legal  transfer  of  property  in  the  United 
States."  It  has  been  said  of  this  case,  that  it 
WEND.  8. 


was  to  be  regretted  that  a  litigated  point  of  law 
of  great  importance  should  have  been  settled 
by  a  dry  decision,  unaccompanied  by  argu- 
ment or  illustration  ;  but  we  have  the 'author- 
ity of  Judge  Johnson,  12  Wh.,  361,  for  saying 
that  the  decision  in  Cranch  was  made  upon 
full  deliberation.  The  cases  reviewed  by  Mr. 
Justice  Platt,  in  20  Johns.,  show  that  Chancel- 
lor Kent  stands  upon  this  question  in  opposi- 
tion to  all  the  American  judges. 

A  bankrupt  Act,  it  is  said,  though  a  munici- 
pal law,  forms  an  exception  to  the  general 
rule  that  such  laws  are  confined  in  their  opera- 
tion to  the  country  where  they  are  made,  be- 
cause such  Act  is  a  rule  of  international  law. 
If  so,  the  decisions  of  the  Supreme  Court  of 
the  U.  8.  are  paramount  upon  this  question, 
that  court  being  the  proper  depositary  of  such 
law.  If  an  assignment  under  a  commission  of 
bankruptcy  in  England  passes  property  here, 
the  Bankrupt  Law  having  a  retroactive  opera- 
tion, what  would  be  its  effect  upon  *a  [*54G 
shipment  here?  Would  it  devest  the  rights  of 
a  purchaser  ?  CJiancellor  Kent  conceded  it 
would  not,  because  the  doctrine  of  relation  is 
a  positive  rule  of  mere  municipal  policy.  If  a 
part,  the  whole  is  municipal. 

If  the  assignment  passed  the  property,  and 
the  legal  interest  was  vested  in  the  assignee, 
why  came  he  into  a  court  of  equity?  Why  did 
he  not  bring  his  action  of  trover,  detinue  or 
replevin?  It  was  not  a  case  of  lien  or  mort- 
gage requiring  the  equitable  interference  of  the 
court.  And  then,  too,  this  case,  where  the  as- 
signee is  the  representative  of  the  bankrupt  as 
well  as  of  the  creditors,  presents  the  anomaly 
of  an  agent  suing  his  principal.  If  the  Bank- 
rupt Law  is  in  force  here,  why  apply  to  our 
courts?  Why  not  send  a  messenger  and  seize 
the  property?  Whether  one  shall  be  the  rep- 
resentative of  another  depends  upon  our  laws, 
and  not  the  laws  of  a  foreign  country.  Ad- 
ministration granted  abroad  will  not  authorize 
a  suit  here.  The  authority  to  act  must  be  here 
conferred. 

A  rule  of  international  law  cannot  be  bind- 
ing unless  it  be  mutual.  Great  Britain  has  a 
bankrupt  law,  we  have  not ;  there  is,  there- 
fore, no  mutuality  in  giving  effect  here  to  as- 
signments made  thsre,  when  a  like  comity  can- 
not be  exercised  in  England  towards  us.  We 
are  unwilling  to  have  a  bankrupt  law  of  our 
own  ;  and  shall  we  enforce  the  Bankrupt  Law 
of  a  foreign  nation? 

The  following  opinions  were  delivered  on 
the  decision  of  this  case  : 

By  Mr.  Justice  Marcy.  There  are  several 
objections  to  the  proceedings  in  this  cause  in 
their  nature  preliminary,  which  lie  in  our  way 
to  that  mainly  relied  on  for  the  reversal  of  the 
Chancellor's  order.  It  is  said  that  if  the  al- 
leged proceedings  against  the  appellant  as  a 
bankrupt  vesteu  in  the  provisional  assignee 
the  property  in  question,  then  the  other  re- 
spondents are  improperly  joined  with  him  in 
this  suit ;  and  if  it  is  a  proceeding  on  the  part 
of  the  creditors  to  obtain  a  discovery  to  aid 
them  in  their  suits  at  law,  then  Johnston e,  the 
assignee,  should  not  have  been  a  party.  If  it 
should  be  conceded  that  there  is  a  misjoinder 
of  complainants  in  the  *bill,  a  motion  [*547 
to  dissolve  the  injunction  issued  thereon  is  not 
the  proper  proceeding  on  the  part  of  the  de- 
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fendant  to  obtain  the  benefit  of  that  objection. 
It  should  have  been  presented  to  the  court  be- 
low by  a  demurrer  to  the  bill.  If  it  appear 
that  any  party  to  the  bill  has  a  right  to  retain 
the  injunction,  this  right  is  not  impaired  be- 
cause he  is  joined  with  others  who  have  no 
such  right. 

But  the  right  of  Johnstone,  the  provisional 
assignee,  to  sustain  this  suit,  is  called  in  ques- 
tion. His  power,  it  is  said,  is  only  temporary, 
and  lasts  only  until  the  creditors  make  an  ap- 
pointment ;  and  by  the  course  of  proceedings 
in  bankruptcy,  the  creditors  must  have  met 
and  superseded  him  before  this  suit  was  com- 
menced. The  provisional  assignee  has  as  ample 
powers  as  the  assignee  appointed  by  the  cred- 
itors, and  he  retains  his  trust  until  he  is  "  re- 
moved at  a  meeting  of  the  creditors  for  the 
choice  of  assignees,  if  they  shall  think  fit."  6 
•Geo.  IV.,  ch.  16,  sec.  45.  There  is  not  the 
slightest  intimation  that  Johnstone  has  been 
removed;  we  must,  therefore,  consider  him  in- 
vested with  all  the  rights  and  authority  of  a 
duly  constituted  assignee.  The  88th  section  of 
the  British  Bankrupt  Act  prohibits  the  bring- 
ing of  suits  in  equity  by  the  assignees,  without 
the  assent  of  the  major  part  of  the  creditors. 
An  objection  founded  on  this  section  of  the 
statute  is  made  to  the  proceedings  in  this  case, 
because  the  assent  of  the  creditors  does  not  ap- 
pear. In  Watkina  v.  Fry,  1  Meriv. ,  255,  it  was 
admitted  by  the  counsel,  who  raised  a  similar 
objection  in  that  case,  that  the  court  always 
presume  an  assent  where  a  dissent  is  not  shown. 
If  this  suit  was  subject  to  the  regulations  pre- 
scribed by  that  Act  of  Parliament,  our  courts 
would  infer,  as  the  English  courts  do,  that  the 
assignee  acts  with  the  assent  of  the  creditors  if 
the  contrary  does  not  appear.  Another  objec- 
tion to  the  bill,  or  rather  to  the  right  of  the 
complainants  named  in  it  to  have  the  relief 
they  ask  for,  is  founded  on  its  multifarious- 
ness.  I  think  there  would  be  no  use  in  stopping 
to  ascertain  whether  this  objection  exists  in 
point  of  fact,  because  if  the  bill  was  beyond 
all  doubt  multifarious,  this  fact  could  not  prop- 
erly have  any  influence  upon  our  decision  as 
to  the  order  from  which  this  appeal  is  brought. 
548*J  *This  is  also  an  objection  that  should 
have  been  presented  on  demurrer. 

The  creditors,  distinctly  as  such,  without 
judgments,  and  unconnected  with  the  assignee, 
have  not  probably  a  right  to  the  injunction  ; 
but  the  more  serious  inquiry  is,  whether  John- 
stone,  as  assignee,  either  alone  or  in  conjunc- 
tion with  the  creditors,  has  this  right.  In  pur- 
suing this  inquiry,  we  shall  be  naturally  led  to 
consider  :  1.  What  claim  or  title  he  derives  to 
the  property  stayed  by  the  injunction  in  the 
custody  of  the  Collector  of  N.  Y.  ?  and  2.  If 
he  has  any  claim  to  it,  has  he  a  right  to  resort 
to  the  proceedings  which  have  been  had  in  this 
case  to  enforce  that  claim  ? 

What  is  the  extent  of  the  operation  of  an  as- 
signment under  a  bankrupt  law  of  a  foreign 
country,  and  what  right  the  assignee  thereby 
acquires  here,  is  a  grave  question,  which  has 
called  forth  much  profound  learning  and  able 
discussion  from  the  late  Chancellor  Kent  in  the 
Court  of  Chancery,  and  Mr.  Justice  Platt  in  the 
Supreme  Court.  This  question  has  also  been 
much  considered  in  other  tribunals  of  our 
country.  Some  of  the  controverted  points  may 
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|  now  be  regarded  as  settled  and  "  laid  up  among 
|  our  acknowledged  rules  of  jurisprudence  ;  " 
i  but  this  case  shows  that  there  are  some  things 
|  on  this  subject  that  remain  to  be  settled. 

Chancellor  Kent,  influenced  by  a  spirit  of 
liberality  which  he  indulges  to  a  greater  de- 
gree, perhaps,  than  almost  any  other  enlight- 
ened jurist,  and  wishing  that  all  the  commer- 
cial nations  of  the  world  might  become  a  con- 
federacy, recognizing  and  observing  in  relation 
to  the  transactions  of  the  citizens  and  subjects 
of  each  the  great  principles  of  justice,  adopted 
in  the  case  of  Holmes  v.  Remsen,  4  Johns.  Ch., 
460,  not  only  the  doctrine  that  the  succession 
to  and  distribution  of  personal  property  is  reg- 
ulated by  the  owner's  domicil,  and  not  by  the 
lex  loci  ret  site,  but  he  also  laid  down  what,  I 
believe,  was  then  a  novelty  here,  the  rule  that 
our  courts  were  called  on  in  the  spirit  of  com- 
ity to  give,  as  the  English  courts  profess  to  do, 
effect  to  the  title  of  a  foreign  assignee,  to  the 
prejudice  of  rights  acquired  by  our  own  citi- 
zens under  our  own  laws,  to  the  property  and 
debts  of  the  bankrupt  in  this  country,  provided 
the  foreign  assignment,  in  point  of  time,  pre- 
ceded *the  attachment  or  lien  acquired  [*549 
here.  This  doctrine  gives  to  the  proceedings 
under  foreign  bankrupt  laws  an  operation  extra 
territorium,  and  transfers,  by  virtue  of  the  as- 
signment, all  the  property  and  all  the  choses  in 
action  of  the  bankrupt  in  whatever  country 
they  are.  By  this  decision,  mere  municipal 
regulations  (for  such,  undoubtedly,  is  the  char- 
acter of  Acts  relative  to  insolvents  and  bank- 
rupts) are  undisguisedly  turned  into  interna- 
tional laws.  Judge  Platt,  in  a  suit  between  the 
same  parties  in  the  Supreme  Court  (20  Johns., 
227),  comparatively  confined  within  very  nar- 
row limits  the  operation  of  assignments  under 
a  foreign  commission  of  bankruptcy.  He  de- 
nies the  existence  of  any  international  law  on 
the  subject ;  he  admits,  however,  that  there 
is  a  comity,  which  is  always  to  be  exercised 
with  a  just  regard  to  the  rights  that  our  citi- 
zens have  acquired  under  our  laws  to  the 
property  of  a  foreign  bankrupt  situated  in  this 
country,  and  to  the  choses  in  action  due  to  him 
here.  The  associates  of  the  learned  judge  for- 
bore to  express  their  concurrence  in  this  view 
of  that  case.  If,  therefore,  we  were  not  to  look 
beyond  the  decisions  of  our  own  state  tribu- 
nals, there  would  seem  to  be  a  serious  conflict 
of  opinion  for  us  to  settle. 

The  highest  courts  in  several  of  the  States 
distinguished  for  their  enlightened  jurispru- 
dence have  entertained  views  similar  to  those 
of  Judge  Platt.  In  Mass.,  13  Mass.,  146  ;  in 
Conn.,  Kirby,  313  ;  inPenn.,  6Binn.,  353;  in 
Md.,  1  Harris  &  McH.,  236  ;  in  N.  and  S.  C., 
2  Hayw.,  24,  Const.,  283,  the  extraterritorial 
operation  of  statutory  assignments  has  been 
denied.  If  more  was  wanting  to  incline  the 
balance  against  the  opinion  of  the  late  Chan- 
cellor, enough  is  found  in  two  decisions  of  the 
Supreme  Court  of  the  U.  S.,  one  before  and 
the  other  since  the  cases  of  Holmes  v.  Remsen 
were  discussed  and  decided  here.  In  the  case 
of  Harrison  v.  Sterry,  5  Cr.,  298,  Ch.  J.  Mar- 
shall says  :  "  The  bankrupt  law  of  a  foreign 
country  is  incapable  of  operating  a  transfer  of 
property  in  the  United  States."  That  court  re- 
iterated the  same  doctrine  in  the  case  of  Ogden 
v.  Saunders,  12  Wh.,  213.  However  satisfied 
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the  late  Chancellor  might  have  been  with  his 
own  views  on  this  subject,  and  however  firmly 
55O*]  *he  believed  his  positions  to  be  estab- 
lished, he  has  subsequently  acknowledged  that 
they  are  swept  away  by  this  strong  current  of 
.authority.  Speaking  with  reference  to  the  de- 
cision of  the  case  in  chancery  of  Holmes  v. 
Hemsen,  he  says,  that  "  Whatever  consideration 
might  otherwise  have  been  due  to  the  opinion 
in  that  case,  and  to  the  reasons  and  decisions 
on  which  it  rested,  the  weight  of  American 
authority  is  decidedly  the  other  way  ;  and  it 
may  now  be  considered  a  part  of  the  settled 
jurisprudence  of  this  country,  that  a  prior  as- 
signment in  bankruptcy  under  a  foreign  law 
will  not  be  permitted  to  prevail  against  a  sub- 
sequent attachment  by  an  American  creditor 
of  the  bankrupt's  effects  found  here,  and  our 
courts  will  not  subject  our  citizens  to  the  in- 
-convenience  of  seeking  their  dividends  abroad 
when  they  have  the  means  to  satisfy  them 
tinder  their  own  control.  2  Kent  Com.,  330, 
331. 

Although  the  Bankrupt  Law  of  Great  Britain 
as  a  law  can  have  no  operation  here,  it  is  not  a 
legitimate  inference  from  this  proposition,  that 
no  rights  derived  from  the  operation  of  that 
law  can  be  regarded  in  this  country  or  enforced 
by  its  tribunals.  It  is  very  correctly  said,  by 
one  of  the  judges  who  gave  an  opinion  in  the 
case  referred  to  in  Binney's  Reports,  "  that  an 
assignment  by  law  has  no  legal  operation  out 
of  the  country  of  the  law  makers  ;  but  by  the 
courtesy  of  nations,  founded  on  principles  of 
mutual  convenience,  the  laws  of  one  country 
are  sometimes  regarded  in  another."  Platt, J., 
thinks  the  convenient  rule  would  be, ' '  that  statu- 
tory assignments  as  to  creditors,  should  oper- 
ate infra  territorium  only  ; "  he  admits  the  ex- 
istence of  a  comity  among  nations,  and  agrees 
with  Chancellor  Kent  that  it  ought  to  be  ob- 
served quartenus  sine  prejudicio  indulgentium 
Jieri  potest.  I  do  not  discover  that  this  comity 
has  anywhere  been  so  far  withheld  as  to  re- 
fuse to  foreign  assignees  a  resort  to  our  courts 
in  their  character  as  assignees,  or  representa- 
tives of  the  bankrupt,  to  secure  the  rights  they 
have  acquired  by  the  assignment;  on  the  con- 
trary, suits  in  their  own  names  have,  in  re- 
peated instances,  been  sustained  and  their  right 
to  sustain  them  established  by  express  adjudi- 
cation. In  the  case  of  Bird  v.  Pierpoint,  1 
551*]  Johns.,  118,  Thompson,  *«/.,  says  that, 
"perhaps  we  ought  not  so  far  to  take  notice  of 
foreign  bankruptcies  as  to  compel  prosecutions 
to  be  carried  on  hare  in  the  name  of  the  assign- 
ees, yet  I  think  we  ought  to  recognize  the  right 
of  the  assignees  so  as  to  allow  them  to  prose- 
cute in  their  own  name  if  they  pleased."  Living- 
ston, J. ,  in  giving  his  opinion  in  that  case,  ad- 
vocated a  doctrine  nearly  as  broad  as  the  En- 
glish rule,  but  thought  hims'elf  restricted  in  his 
application  of  it  by  the  decision  of  the  case  of 
VanRaugh  v.  Van  Arsdaln,  3  Cai.,  154.  Kent, 
as  Ch.  J.,  gave  the  opinion  of  the  court  in  the 
case  of  Bird  v.  Oaritat,  2  Johns.,  342,  and  he 
there  expressly  declares,  "that  there  can  be  no 
doubt  of  the  right  of  the  assignees  under  a 
commission  of  bankruptcy  (sued  out  in  En- 
gland), to  collect  the  debts  due  to  the  bank- 
rupt, either  by  suit  directly  in  their  own  names 
or  as  trustees  using  the  name  of  the  bankrupt." 
"It  is  a  principle,  he  further  says,  "of  gener- 
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al  practice  among  nations  to  admit  and  give 
effect  to  the  title  of  foreign  assignees."  Ch.  J. 
Parsons,  who  on  other  occasions  firmly  resist- 
ed the  introduction  of  the  English  rule,  re- 
marks in  the  case  of  Goodwin  v.  Jones,  3  Mass., 
517,  that  it  is  admitted  "that  the  assignee  of  a 
bankrupt,  duly  appointed  pursuant  to  the  laws 
where  the  bankrupt  dwells,  may  maintain  an 
action  in  that  character  in  another  State,  the 
laws  of  which  are  not  repugnant  to  his  recov- 
ery." In  the  case  of  Milne  v.  Moreion,  6  Binn., 
353,  Yeates, «/.,  who  was  perhaps  more  strenu- 
ous and  bold  in  denouncing  the  British  doc- 
trine than  Ch.  J.  Parsons,  also  admits  that  the 
American  as  well  as  the  British  decisions  assert 
that  the  assignees  under  a  foreign  commission 
of  bankruptcy  are  considered  the  substitutes  of 
the  bankrupt,  and  may  support  suits  in  their 
own  names.  He  adds,  that  "as  between  the 
bankrupt  and  his  debtor  this  operation  is  fair, 
provided  the  debtor  is  made  safe  in  his  pay- 
ment ;  but  where  it  is  extended  further  and 
thereby  affects  the  rights  of  strangers,  it  as- 
sumes a  different  character."  In  another  part 
of  this  learned  opinion  he  says,  "it  ia  one  thing 
to  assert  that  assignees  of  bankrupts  under  for- 
eign institutions  should  be  allowed  by  the 
courtesy  of  nations  to  support  suits  as  repre- 
sentatives of  *such  bankrupts  for  debts  [*552 
due  to  them,  and  it  is  another  thing  to  give  ef- 
ficacy to  those  institutions  to  cut  out  attaching 
creditors,  although  posterior  in  point  of  time, 
who  have  commenced  their  proceedings  under 
the  known  laws  of  the  government  to  which 
they  owe  allegiance  and  from  which  they  are 
entitled  to  protection."  More  cases  need  not 
be  cited  nor  better  authority  adduced  to  show 
that  assignees  of  foreign  bankrupts  have  the 
right  to  sue  in  our  courts  in  their  own  names. 
This  is  not  even  questioned  by  many  of  those 
who  are  strenuous  in  denying  all  extraterri- 
torial operation  to  foreign  bankrupt  laws.  The 
right  of  such  assignees  to  sue  does  not  result 
from  the  law  directly,  but  from  a  long  used 
and  well  established  comity. 

But  the  establishment  of  this  right  in  the  as- 
signee in  this  case  amounts  to  nothing,  if  the 
proceedings  against  Abraham  as  a  bankrupt 
have  not  effected  a  transfer  of  the  property  in 
question  and  given  the  assignee  some  domin- 
ion or  right  of  dominion  over  it.  It  is  confi- 
dently urged  by  the  appellant,  that  no  transfer 
is  effected  or  rights  acquired  by  the  assignee, 
because  the  proceedings  are  the  result  of  a 
mere  municipal  law,  confined  in  its  influence 
to  the  territories  of  the  British  government.  It 
must  be  borne  in  mind  that  all  the  parties  to 
this  suit  are  not  only  British  subjects,  but  were 
domiciliated  in  England  when  it  was  com- 
menced. It  is  admitted  on  all  sides,  that  per- 
sonal property  is,  in  some  sense, without  local- 
ity, and  is  sometimes  affected  and  disposed  of 
by  the  law  of  the  owner's  domicil.  The  propo- 
sition is  indisputable,  that  such  property  fol- 
lows the  owner,  and  at  his  decease  is  to  be  dis- 
tributed according  to  the  law  of  the  country 
in  which  he  was  domiciled  at  the  time  of  his 
death,  after  satisfying  the  claims  on  it  arising 
under  the  laws  of  the  country  where  it  is  situ- 
ated. In  the  case  before  referred  to  (2  Johns., 
342),  the  Supreme  Court  of  this  State  decided, 
that  "the  general  disposition  of  personal  prop- 
erty by  the  owner  in  one  countrv  will  affect  it 
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everywhere,  because,  in  respect  to  the  owner's 
control  over  it,  personal  property  has  no  local- 
ity/' Ch.  J.  Tilghman,  in  giving  his  opinion 
in  the  case  before  cited  from  Bin ney's  Reports, 
admits  the  proposition  ( but  not  to  its  utmost 
extent  and  without  some  exceptions),  "that 
653*]personal  ^property  has  no  locality,  but 
is  transferred  according  to  the  law  of  the  coun- 
try where  the  owner  is  domiciled."  The  gov- 
ernment where  it  is  situated  can  subject  it  to 
regulations  and  give  its  citizens  claims  upon  it 
to  satisfy  their  demands  against  the  owner. 
When  the  laws  operate  on  it  for  any  specific 
objects,  it  then  has,  for  the  purpose  of  answer- 
ing those  objects,  a  locality  where  it  is  situated; 
but  when  this  is  not  the  case,  it  is  without  lo- 
cality and  is  subject  to  the  laws  of  the  country 
where  its  owner  is  domiciled.  The  property 
in  question  having  no  locality  for  any  of  the 
purposes  above  mentioned,  or  for  others  not 
mentioned,  must  be  considered  as  following  the 
person  of  Abraham,  the  owner;  and  if  the  pro- 
ceedings under  the  commission  affected  him,  I 
can  perceive  no  reason  why  it  did  not  his  prop- 
erty. I  again  avail  myself  of  a  quotation  from 
the  very  learned  and  aljle  opinion  of  Judge 
Platt,  in  the  case  of  Holmes  v.  Remsen,  to  con- 
firm the  conclusion  to  which  I  have  arrived  or 
rather  which  I  have  adopted.  "I  admit,"  says 
he,  "that  between  the  bankrupt  and  his  assign- 
ee and  English  creditors  they  are  all  bound  by 
the  law  of  their  own  country;  and  although  I 
deny  the  effect  of  a  statutory  assignment  to 
create  a  lien  here  so  as  to  deprive  American 
creditors  of  their  remedy  by  attachment  under 
our  laws,  yet  it  seems  to  me  that  the  bankrupt, 
by  the  law  of  his  domicil,  was  incapacitated  to 
make  any  assignment  after  the  act  of  bank- 
ruptcy for  which  the  commission  issued ;  as  to 
him,  all  his  property  and  choses  in  action 
throughout  the  world,  and  his  power  over  it 
was  taken  away  and  the  assignee  under  the  com- 
mission substituted  in  his  stead."  If  there  is 
any  soundness  in  these  views,  the  commission 
against  Abraham  and  the  assignment  by  the 
commissioners  devested  him  of  the  property  in 
question  and  transferred  it  to  Johnstone,  the 
assignee. 

Another  view  of  this  case  arising  out  of  the 
peculiar  situation  of  the  property  in  question, 
when  the  commission  issued  may  be  taken, 
which  may  be  satisfactory  to  those  who  cannot 
acquiesce  in  the  foregoing  conclusion.  Hitherto 
I  have  considered  the  property  as  in  this  coun- 
try when  the  commission  issued.  Such,  how- 
ever, was  not  the  fact. 

554*]  *It  is  a  self-evident  proposition  that 
the  municipal  laws  of  a  country,  unless  restrict- 
ed by  their  terms  or  nature,  operate  to  the  ut- 
most extent  of  the  jurisdiction  of  that  country. 
Each  nation  has  a  concurrent  jurisdiction  upon 
the  ocean  ;  the  municipal  laws  of  England  in 
relation  to  the  subjects  of  that  country,  and  the 
property  of  those  subjects  afloat  upon  the  ocean, 
must  be  adjudged,  1  think,  to  have  the  same 
effect  as  if  both  were  within  its  territorial  lim- 
its. This  position  is  warranted  by  the  decision 
of  the  Supreme  Court  of  the  U.  §.  in  the  case 
of  Hudson  v.  Ouestier,  6  Cr.,  281,  where  a  seiz- 
ure on  the  ocean  beyond  the  territorial  juris- 
diction of  France,  for  the  breach  of  a  munici- 
pal regulation,  was  declared  to  be  legal. 

The  commission  of  bankruptcy  against  Abra- 
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ham  was  issued  Aug.  8,  and  the  property  did 
not  arrive  here  until  Sep.  1.  About  the  time 
he  left  England  with  the  property  in  question, 
probably  a  few  days  after,  in  a  ship,  the  na- 
tional character  of  which  is  not  disclosed,  while 
a  subject  of  and  domiciled  in  that  country,  and 
many  days  before  he  arrived  here,  he  was  de- 
clared, in  due  form  of  law,  a  bankrupt,  and  all 
his  effects  assigned  to  one  of  the  respondents. 
When  the  commission  issued  the  property  was 
within  the  jurisdiction  of  the  British  govern- 
ment, but  not  where  that  jurisdiction  is  abso- 
lute'and  exclusive;  the  bankrupt  fleeing,  as  it  is 
alleged,  from  his  own  country,  had  not  then 
found  a  refuge  in  any  other,  nor  had  his  prop- 
erty found  a  protection  from  the  pursuit  of  his 
fellow  subjects  by  being  placed  where  the  laws 
of  their  own  country  were  counteracted  or  over- 
ruled by  those  of  another  government.  This 
view  of  the  subject  would  seem  to  clear  the 
case  from  all  doubt,  if  any  remained,  as  to  the 
actual  transfer  of  the  property  upon  which  the 
injunction  rests. 

But  it  is  said  that  if  we  recognize  the  right 
of  the  assignee  to  sue  in  our  courts,  we  must 
entertain  all  questions  which  may  arise  under 
the  British  Bankrupt  Law  ;  and  in  that  case 
our  courts  will  become  subsidiary  to  the  Lord 
Chancellor  of  England,  sitting  in  bankruptcy  ; 
that  we  must  look  to  the  incipient  steps  of  the 
proceedings,  and  pass  on  their  correctness,  and 
must  annul  or  reverse  them  as  we  shall  find 
them  *irregular  or  erroneous.  Such,  I  [*555 
apprehend,  will  not  be  the  necessary  conse- 
quence of  permitting  the  assignee  to  resort  to 
our  courts  for  the  assertion  of  their  rights. 

Our  courts  are  at  all  times  open  to  the  sub- 
jects of  every  other  government,  and  I  never 
yet  heard  it  urged  that  we  ought  to  close  them 
to  such  suitors  because  our  judges  may  be 
called  on  to  consider  the  laws  of  other  coun- 
tries. If  the  rights  of  a  foreign  assignee,  by 
voluntary  assignment,  may  be  enforced  in  our 
tribunals,  and  every  day's  practice  shows  not 
only  that  they  can  be,  but  that  they  are,  I  do 
not  see  why  claims  may  not  be  prosecuted  in 
them  arising  from  a  statutory  assignment.  In- 
deed, our  own  Supreme  Court  (2  Johns.,  342), 
as  well  as  that  of  Mass.  (8  Mass.,  517),  have  re- 
garded these  statutory  assignments  as  the  vol- 
untary acts  of  the  bankrupts,  and  given  to  them 
the  same  effect  in  transferring  property  as  as- 
signments voluntary  in  fact.  The  correctness 
of  this  position  to  its  fullest  extent  has  been 
questioned,  and  I  have  no  doubt  properly;  but 
there  can  be  no  objection  -to  it  in  principle, 
where  all  the  parties  are  subjects  of  the  power 
which  authorized  the  assignment,  and  their 
rights  arise  on  contracts  made  within  the  ju- 
risdiction of  their  own  government.  What  was 
said  by  Ld.  Ellenborough  in  the  case  of  Potter 
v.  Brown,  5  East,  129,  is  equally  true  when  ap- 
plied to  the  judicial  proceeding  of  this  coun- 
try, and  illustrates  several  of  the  views  which 
have  been  taken  in  this  case,  but  more  particu- 
larly that  now  under  consideration. '  'We  always 
import,"  he  says, "together  with  their  persons, 
the  existing  relations  of  foreigners  as  between 
themselves,  according  to  the  Taws  of  their  re- 
spective countries,  except  where  those  lawa 
clash  with  the  rights  of  our  own  subjects,  and 
one  or  the  other  of  the  laws  must  necessarily 
give  way  ;  in  which  case  our  own  are  entitled 
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to  preference."  The  application  of  the  lex  loci 
contractus  brings  under  the  consideration  of 
our  courts  every  day  the  proceedings  of  the 
•bankrupt  laws  of  other  countries  and  the  insolv- 
ent laws  of  our  sister  States.  This  is  so  com- 
mon and  familiar  that  I  need  not  stop  to  refer 
to  authorities  to  establish  it.  Faith  will  be  giv- 
en to  the  duly  authenticated  proceedings  of 
their  own  government  in  relation  to  these  for- 
556*]  eigners.  *If  the  commission,  as  is  al- 
leged,was  improvidently  issued  against  the  ap- 
pellant, or  the  proceedings  have  been  in  any 
respect  irregularly  conducted,  the  course  for 
him  to  take,  as  was  very  properly  suggested 
by  the  Chancellor,  is  to  apply  to  the  proper  tri- 
bunal of  his  own  country  for  correction  or  re- 
dress. 

It  is  further  urged  that  there  is  no  equity  in 
the  bill,  or  if  there  is  any,  it  has  been  fully  an- 
swered. It  is  well  settled  that  creditors  at  large 
or  before  judgment  are  not  entitled  to  an  in- 
junction to  restrain  the  debtor  in  the  free  use 
or  disposition  of  his  property.  2  Johns.  Ch., 
144.  The  creditors  in  the  case,  merely  as  such, 
not  having  judgments  against  Abraham,  can- 
not set  up  a  right  to  retain  this  injunction,  but 
the  assignee  may  ;  for  though  the  absconding, 
as  charged  in  the  bill,  is  denied,  as  well  as  the 
fact  of  insolvency,  yet  the  proceedings  under 
the  Bankrupt  Act,  and  the  actual  assignment 
to  Johnstone,  one  of  the  respondents,  are  not 
denied.  It  is  said  the  assignee  has  no  more 
than  an  unestablished  claim  to  the  property, 
and,  as  our  courts  are  open  to  him,  he  must 
resort  to  them,  as  our  own  citizens  would  be 
required  to  do,  to  establish  it  ;  and  until  he 
has  done  so,  he  cannot  have  an  injunction.  I 
have  endeavored  to  show  that  the  assignee  in 
this  case  has  not  merely  a  claim  to  the  prop- 
erty, but  by  the  assignment  it  is  transferred  to 
him,  and  the  possession  of  Abraham  as  against 
him  is  illegal.  His  rights  in  relation  to  it  are 
even  more  perfect  than  those  of  a  judgment 
creditor  ;  he  has  a  clear  vested  right,  and  in 
such  a  case  there  can  be  no  doubt  that  the 
Chancellor  may  enjoin  the  wrongful  possessor, 
and  prevent  a  sale  by  him.  I  am,  therefore, 
of  opinion  that  the  Chancellor  properly  refused 
to  grant  the  motion  for  dissolving  the  injunc- 
tion. 

The  decision  of  the  second  point  raised  by 
the  appellant,  that  costs  ought  not  to  have 
been  granted  by  the  Cluincettor,  seems  to  be  in- 
volved in  the  first.  The  costs  of  motions  of 
this  kind  are  at  the  discretion  of  the  Chancel- 
lor, and  if  he  properly  refused  the  motion  to 
dissolve  the  injunction,  we  cannot  say  that  he 
improperly  charged  the  party  making  it  with 
the  costs. 

I  am  in  favor  of  affirming  the  order  of  the 
Chancellor. 

557*]  *Mr.  Justice  Sutherland  concurred 
in  the  opinion  pronounced  by  Mr.  Justice 
Marcy. 

By  Mr.  Senator  S.  Allen.  It  is  admitted 
by  the  Chancellor,  in  the  opinion  pronounced 
by  him  in  this  case,  that  it  is  doubtful  whether 
the  decision  of  Chancellor  Kent  in  the  case  of 
Holmes  v.  Remsen  can  be  sustained,  as  it  was 
strongly  questioned  and  ably  opposed  by  Judge 
Platt,  and  is  in  opposition  to  the  decisions  of 
the  state  courts  in  Conn.,  Mass.,  Pa.,  Aid.  and 
both  the  Carolinas  ;  but,  in  his  opinion,  this 
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case  steers  clear  of  all  the  cases  alluded  to,  as 
the  contest  in  those  cases  was  between  foreign 
assignees  and  domestic  creditors,  while  in  the 
present  instance  the  controversy  is  between  the 
bankrupt  and  his  assignee,  both  foreigners  and 
subjects  of  the  same  government. 

It  appears  to  me,  however,  that  the  differ- 
ence in  the  cases  cannot,  alter  the  main  and 
leading  principle  which  must  control  on  this 
subject,  and  which,  I  apprehend,  applies  as 
well  to.  the  cases  alluded  to  by  the  Chancellor 
as  to  tfie  present  case,  which  is,  whether  a  for- 
eign creditor  shall  possess  and  may  exercise 
a  power  over  bis  debtor  in  this  country  not 
allowed  to  our  own  citizens  ?  Or,  in  other 
words,  shall  a  foreign  creditor  be  permitted  to 
seize  upon  the  property  of  his  debtor  without 
a  judgment  obtained  in  the  due  course  of  law, 
while  such  privilege  is  withheld  from  our  own 
citizens  ? 

In  the  case  of  Wiggins  v.  Armstrong^  Johns. 
Ch.,  144,  it  was  held  that  a  creditor  before 
judgment  is  not  entitled  to  the  interference  of 
the  court  by  injunction  ;  and  there  appear  to 
be  numerous  cases  reported  to  the  same  effect. 
If,  then,  we  award  to  foreigners  the  same  lati- 
tude of  proceeding  under  our  laws  that  we  al- 
low to  our  own  citizens,  it  is  all  that  can  be 
required  at  our  hands,  and  all  that  the  most 
liberal  rule  of  comity  between  nations  can  de- 
mand. 

It  was  urged  by  the  counsel  for  the  respond- 
ents, that  inasmuch  as  Great  Britain  permits 
assignees  under  a  foreign  commission  of  bank- 
ruptcy to  take  the  property  of  the  bankrupt 
in  England,  the  same  rule  ought  to  operate 
here.  If  a  general  bankrupt  law  existed  in 
this  country,  there  would  be  some  force  in  the 
remark,  as  in  that  case  there  would  be  a  reci- 
*procity  of  benefit;  but,  under  present  [*558 
circumstances,  the  advantage  is  all  on  the  side 
of  the  British  subject  and,  therefore,  unequal. 

The  creditors  of  the  bankrupt  having  elected, 
under  the  commission  of  bankruptcy,  not  to 
proceed  against  their  debtor  by  action  or  suit, 
in  accordance  with  the  59th  section  of  the 
British  Bankrupt  Law,  can  have  no  effect,  in 
my  view,  to  debar  them  from  proceeding  by 
suits  at  law  in  this  State,  as  this  provision  of 
the  Act  can  only  operate  as  a  bar  to  such  pro- 
ceedings in  the  dominions  of  Great  Britain  ; 
and  so  the  respondents  have  viewed  it ;  for  it 
appears  they  have  commenced  proceedings  in 
the  Superior  Court  of  the  Citv  of  N.  Y.  for 
the  recovery  of  their  claims.  Having  done  so, 
I  am  for  leaving  them  to  pursue  their  remedy 
by  a  due  course  of  law,  and  am  of  opinion  that 
the  order  of  the  Chancellor  refusing  to  dissolve 
the  injunction  issued  in  this  case  ought  to  be 
reversed. 

By  Mr.  Senator  Maynard.  There  is  no 
allegation  or  proof  of  the  national  charactor 
of  the  ship  Great  Britain,  on  board  of  which 
the  property  of  the  appellant  involved  in  this 
controversy  was  at  the  time  of  the  provisional 
assignment  under  the  commission  of  bank- 
ruptcy. As  that  is  a  material  circumstance,  it 
may  be  fairlv  inferred,  that  if  it  was  a  British 
ship  it  would  have  been  so  averred.  In  the  ab- 
sence of  such  averment,  it  cannot  be  asked  by 
the  respondent  that  the  court  should  make  a 
presumption  in  his  favor.  He  is  bound  to  es- 
tablish his  case  by  the  necessary  averments. 
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The  question  is,  then,  distinctly  presented, 
whether  a  provisional  assignment,  under  the 
Bankrupt  Act  of  Great  Britain,  transfers  the 
property  of  the  imputed  bankrupt  in  this  coun- 
try ;  for  here  the  property  is  found  at  the  is- 
suing of  the  injunction,  and  there  is  no  allega- 
tion that  it  is  within  the  jurisdiction  of  En- 
gland at  the  time  of  the  assignment.  The  pre- 
sumption is  as  fair  that  it  was  on  board  an 
American  ship,  as  that  it  was  on  board  of  a 
British  ship  ;  and  if  so,  it  was,  at  the  date  of 
the  assignment,  within  the  jurisdiction  of  this 
country. 

The  principle  on  which  the  decisions  seems 
to  have  been  made,  which  give  to  a  final  as- 
559*]  signment  under  a  Bankrupt  Act  *the 
effect  to  transfer  the  property  of  a  bankrupt 
in  foreign  countries,  is,  that  it  is  a  voluntary 
assignment,  made  upon  good  consideration. 
The  consideration  to  the  bankrupt  is,  that  upon 
giving  up  all  his  property,  he  is  entitled  to  a 
discharge  from  a  greater  amount  of  debt.  It  is 
a  voluntary  assignment,  because  submission 
to  the  laws  is  implied  from  every  individual, 
when  the  tribunals  of  his  country  have  pro- 
nounced a  final  decision  in  a  matter  in  which 
he  is  interested.  When  the  proceedings  in  a 
case  of  bankruptcy  are  completed,  submission 
may  be  inferred,  and  the  final  assignment  is 
voluntary  as  well  as  made  upon  good  consider- 
ation. But  no  decision  asserts  the  principle 
that  the  assignment  transfers  the  property  of 
the  bankrupt  by  the  force  of  the  law.  The 
principle  of  voluntary  submission  and  good 
consideration  cannot  be  implied  in  the  case  of 
a  provisional  assignment.after  which  the  bank- 
rupt is  allowed  time  to  resist  the  proceedings 
and  supersede  the  commission  ;  and  more  es- 
pecially where  the  alleged  bankrupt  does  in  fact 
resist  and  denies  the  legality  and  correctness 
of  those  proceedings.  The  cases,  therefore, 
in  which  it  has  been  held  that  an  assignment 
did  transfer  the  property  of  a  bankrupt  in  a 
foreign  country,  appear  to  me  not  applicable 
to  the  case  now  under  consideration. 

But  is  it  the  law,  that  an  assignment  does 
transfer  the  property  of  a  foreign  bankrupt  in 
this  country  ?  Without  a  particular  consider- 
ation of  the  decisions  in  the  state  courts,  it  may 
be  safely  asserted  that  they  have  not  been  har- 
monious on  this  subject,  either  in  their  reason- 
ing or  results.  The  law,  therefore,  has  not  been 
uniformly  or  definitely  settled.  The  Supreme 
Court  of  the  U.  S.  have  decided  (5  Cr.,  202;  12 
Wh.,  361),  that  an  assignment  under  a  foreign 
bankrupt  act,  is  incapable  of  effecting  a  trans- 
fer of  the  property  of  the  bankrupt  in  this 
country.  That  court  is  the  peculiar  depositary 
of  international  law.  Its  decisions  upon  ques- 
tions affecting  the  comity  of  nations  are  enti- 
tled to  the  force  of  authority.  It  may  be  pre- 
sumed, that  that  court  have  taken  the  most  en- 
larged and  comprehensive  views  of  the  subject, 
and  that  the  principles  it  has  adopted  are  the 
safest  for  the  interests  of  this  country.  If  we 
56O*]  decide  in  conformity  *with  the  decis- 
ions of  that  high  tribunal,  uniformity  will  be 
produced,  a  result  certainly  desirable  upon  a 
great  subject  of  international  law.  But  if  we  de- 
cide differently,  the  strange  and  inconvenient 
anomaly  will  be  produced,  that  the  law  of  this 
State,  without  any  peculiar  reason,  will  be  dif- 
ferent from  the  law  of  the  whole  Union. 
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But  if  the  assignment  in  this  case  did  ope- 
rate a  transfer  of  the  property  in  question,  what 
need  is  there  of  the  aid  of  a  Court  of  Chancery 
to  enable  the  assignee  to  obtain  possession  of 
it?  If  by  virtue  of  the  assignment,  the  assignee 
acquired  a  legal  title  to  the  property,  the  courts 
of  law  are  abundantly  competent  to  afford  the 
required  relief. 

These  views  without  examination  of  the  minor 
points,  lead  me  to  the  conclusion  that  the  order 
of  His  Honor,  the  Chancellor,  ought  to  be  re- 
versed. 

By  Mr.  Senator  Oliver.  Johnstone,  one  of 
the  complainants  below,  is  an  assignee  under 
a  foreign  commission  of  bankruptcy,  asking 
the  aid  of  the  Court  of  Chancery  of  this  State 
to  enforce  his  claims  to  property  in  this  coun- 
try in  the  constructive  possession  of  the  bank- 
rupt, the  title  to  Which  is  alleged  to  have  passed 
to  him  by  the  deed  of  assignment. 

As  against  the  creditors  of  the  bankrupt  in 
this  country,  I  am  inclined  to  think  that  it  may 
be  considered  as  settled  law  that  the  assign- 
ment would  not  operate  to  transfer  the  prop- 
erty, so  as  to  defeat  such  creditors  in  any  pro- 
ceedings they  might  commence  under  our  laws 
against  the  property  itself  for  the  recovery  of 
debts  due  to  them.  This  is  admitted  by  the 
Chancellor,  in  the  opinion  delivered  by  him, 
which  we  are  now  reviewing;  but  he  supposes 
that  a  principle  ought  to  prevail  in  the  deter- 
mination of  the  rights  of  the  parties,  where  the 
contest  is  between  the  assignee  and  the  bank- 
rupt, different  from  what  would  govern  where 
the  question  arises  between  a  foreign  assignee 
and  domestic  creditors.  To  this  doctrine  I 
cannot  subscribe,  though  I  admit  the  question 
is  not  free  from  difficulty  and  embarrassment; 
for,  while  on  the  one  hand,  I  feel  the  full  force 
of  the  obligation  which  every  well  regulated 
government  is  under  to  compel  justice  to  be 
*done  between  man  and  man,  without  *[561 
regard  to  country  or  clime,  and  to  give  every 
facility  to  foreigners  which  is  afforded  to  its 
own  citizens,  by  throwing  open  the  doors  of 
the  temple  of  justice  for  the  prosecution  of 
claims,  and  for  compelling  dishonest  and  fraud- 
ulent debtors  to  satisfy  the  just  and  honest 
claims  of  their  creditors  ;  on  the  other,  I  can- 
not consent  to  become  auxiliary  to  enforcing 
a  bankrupt  law  of  a  foreign  nation  against  one 
of  its  citizens  or  subjects. 

The  question  is  not  whether  a  foreign  as- 
signee shall  be  permitted  to  sue  in  our  courts ; 
in  relation  to  that  there  can  be  but  one  opin- 
ion. Had  the  proceedings  in  bankruptcy  in 
this  case  been  perfected, the  bankrupt  acquiesc- 
ing in  their  justice  and  propriety,  and  the  as- 
signee substituted  in  his  place,  and  a  question 
had  arisen  between  him  and  a  debtor  of  the  es- 
tate, no  one  would  have  doubted  or  questioned 
the  right  of  the  assignee  to  sue  in  our  courts  ; 
but  that  is  not  the  case  we  are  considering.  The 
question  here  is.whether  the  comity  of  nations, 
or,  in  other  words,  the  enlightened  and  liberal 
principles  of  jurisprudence,  require  that  we 
shall  enforce  the  bankrupt  law  of  a  foreign 
nation,  by  giving  effect  to  a  statutory  assign- 
ment, not  merely  by  allowing  the  assignee  to 
sue  in  our  courts  when  the  validity  and  legality 
of  the  assignment  is  not  disputed,  but  by  en- 
forcing the  harsh,  rigorous  and  penal  provis- 
ions of  a  bankrupt  law  against  the  bankrupt 
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himself,  who  denies  that  he  is  insolvent,  and 
insists  that  if  a  commission  of  bankruptcy  has 
issued  against  him  (of  which  he  professes  his 
total  ignorance),  it  has  issued  improvidently 
and  illegally.  I  question  whether  a  similar 
case  can  be  found  in  the  books,  and  I  much 
doubt  whether  the  English  courts,  notwith- 
standing all  the  liberality  exhibited  by  them 
in  giving  effect  to  foreign  statutory  assign- 
ments, ever  have  or  ever  will  consent  to  exe- 
cute a  foreign  Bankrupt  Act  against  the  bank- 
rupt himself.  To  my  mind,  there  seems  a  mani- 
fest impropriety  in  so  doing,  and  that  the  gross- 
est injustice  might  flow  from  it,  especially  in  a 
case  like  the  present,  where  the  proceedings 
are  only  incipient,  and  may  be  set  aside  by  the 
bankrupt  coming  in  and  disputing  them,  he 
being  allowed  to  do  so,  at  any  time  within 
562*]  *twelve  mouths  after  the  issuing  of  the 
commission.  Sec.  92  of  the  Bankrupt  Law  of 
England.  Our  courts  cannot  protect  the  bank- 
rupt against  in  justice,  nor,  after  having  stripped 
him  of  his  property,  can  they  give  him  the 
benefits  provided  by  the  Act  under  which  the 
proceedings  are  had  against  him.  They  can- 
not even  shield  him  from  oppression,  nor  pre- 
vent his  creditors  from  incarcerating  him  in  a 
prison  at  the  very  time  they  are  attempting  to 
enforce  the  Bankrupt  Act  against  him.  The 
appellant  is  now  in  close  custody  at  the  suit  of 
the  very  creditors  who  sued  out  the  commis- 
sion, and  though  it  is  suggested  by  the  Chan- 
cellor that  he  might,  perhaps,  be  discharged  on 
common  bail,  I  question  the  power  of  a  court 
here  to  grant  such  discharge;  for  to  authorize 
them  to  do  so,  they  would  have  to  look  into 
the  provisions  of  a  Bankrupt  Act  of  a  foreign 
State,  and  could  determine  the  rights  of  the 
parties  only  by  assuming  to  construe  its  pro- 
visions and  enforcing  them  according  to  the 
intent  of  the  makers  of  the  Act,  which  I  pre- 
sume they  would  not,  and  acting  advisedly 
could  not  do. 

On  the  whole,  I  subscribe  to  the  opinion  of 
Ch.  J.  Marshall,  in  5  Or.,  289,  that  "the  bank- 
rupt law  of  a  foreign  country  is  incapable  of 
operating  a  legal  transfer  of  property  in  the 
United  States,"  and  I  fully  concur  in  the  rea- 
soning of  Mr.  Justice  Platt.m  the  case  of  Holmes 
v.  Remsen.  20  Johns.,  260,  261,  where  com- 
menting upon  the  opinion  of  Chancellor  Kent, 
in  which  he  advanced  the  proposition  "that 
our  courts  are  bound  to  give  effect  to  a  foreign 
assignment,  because  it  is  equivalent  to  a  vol- 
untary act  of  the  party  over  his  own  property, 
every  man's  assent  being  presumed  to  a  stat- 
ute," observes  that  it  might  with  equal  justice 
be  said,  that  if  an  Englishman  commits  an  act 
of  treason,  the  consequent  forfeiture  of  his 
estate  shall  be  deemed  equivalent  here  to  his 
own  voluntary  transfer,  as  that  an  assignment 
under  the  bankrupt  law  shall  be  considered  as 
the  party's  own  act.  In  the  one  case  the  as- 
signment is  in  execution  of  laws  by  which  he 
was  bound,  and  he  has  voluntarily  committed 
the  act  authorizing  the  making  of  it  ;  in  the 
other  he  spontaneously  does  the  act  which,  ac- 
cording to  the  laws  of  his  country, worked  the 
563*T  *forfeiture.  Surely  our  courts  would 
not  enforce  such  forfeiture,  although  the  right 
of  the  government  in  the  one  case  would  be  as 
perfect  as  the  right  of  the  assignee  in  the  other. 
In  either  case,  if  the  party  escapes  beyond  the 
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reach  of  the  penal  laws  of  his  own  country.be 
is  freed  from  their  operation;  and  though  in  the 
case  of  a  bankrupt,  let  him  go  where  he  will 
in  the  civilized  world,  he  cannot  escape  bis 
creditors,  and  will  be  required  to  answer  to 
them,  he  cannot  be  subjected  to  a  forfeiture  of 
his  goods  in  consequence  of  the  enactment  of 
laws  which  have  no  effect  beyond  the  territo- 
ries subject  to  such  laws.  The  obligation  of  a 
contract  is  universal,  and  may  be  enforced 
wherever  the  contracting  party  may  be  found. 
Not  so  a  municipal  law,  which  no  country  other 
than  that  which  enacted  it  is  bound  to  enforce. 
Had  the  parties  and  the  property  remained 
within  the  jurisdiction  of  the  country  where 
the  laws  were  in  operation  under  which  the  as- 
signment was  made.the  remedies  given  by  that 
law  might  have  been  enforced,  and  the  act 
carried  into  perfect  and  complete  execution. 
Had  the  assignee  succeeded  in  reducing  the 
property  to  his  own  possession  and  control 
whilst  within  the  jurisdiction  of  England,  his 
title  having  been  thus  consummated,  might 
have  been  enforced  here  ;  but  the  party  to  be 
affected  by  the  law  having  passed  into  the  ter- 
ritories of  another  State,  where  that  law  can- 
not be  known  and  acknowledged  as  of  binding 
efficacy,  it  is  as  a  dead  letter  for  every  purpose 
which  it  has  failed  to  accomplish.  What  it  has 
laid  its  hands  upon  it  will  hold,  but  it  can  make 
no  further  acquisitions.  The  result  is,  in  my 
opinion,  that  the  parties  are  remitted  to  their 
original  characters  of  debtor  and  creditor,  in 
which  ttiey  will  be  recognized  by  our  laws,  and 
every  facility  given  to  the  latter  to  enforce  his 
claims  against  the  former,  which  is  given  to 
our  own  citizens  to  enforce  their  claims  against 
their  debtors  ;  but  no  remedy  can  be  awarded 
to  the  foreign  assignee  which  would  be  denied 
to  our  own  citizens.  An  injunction  would  not 
be  allowed  to  a  citizen  here,  claiming  to  be-  the 
owner  of  personal  property  in  the  hands  of  a 
third  person  before  judgment,  nor  ought  it  to 
be  allowed  to  a  foreign  assignee. 

*There  is  one  other  view  of  this  ques-  [*664 
tion  which  to  my  mind  produces  the  same  con- 
clusion as  it  respects  the  present  appeal.  The 
utmost  latitude  that  has  been  claimed  as  to  the 
force  and  effect  of  a  statutory  assignment  is, 
that  it  shall  be  considered  equivalent  to  a  vol- 
untary act  of  the  party  over  his  own  property. 
If  so,  what  would  be  the  effect  of  a  voluntary 
conveyance  where  the  vendor  refuses  to  de- 
liver the  property  to  the  vendee?  Could  the 
vendee  claim  the  property  and  take  it  out  of 
the  possession  of  the  vendor  by  any  process  of 
law,  if  he  refused  to  deliver  it?  or  would  he 
be  driven  to  his  action  either  of  assump*it  for 
the  recovery  of  damages  for  the  non-perform- 
ance of  the  contract,  or  of  trover  for  the  non- 
delivery, or  of  detinue  for  the  detention?  Un- 
deniably, one  or  the  other  of  these  remedies 
only  could  be  resorted  to  ;  and  should  he  ap- 
ply to  chancery  to  prevent  the  vendor  from 
using  or  disposing  of  the  property,  he  would 
be  told  that  his  remedy  at  law  was  perfect,  and 
that  the  court  could  not  aid  him.  So  in  this 
case,  if  the  assignment  under  the  commission 
of  bankruptcy  be  considered  equivalent  to  the 
act  of  the  parly,  all  that  the  assignee  can  do  is 
to  demand  the  propertv,  and  on  refusal,  bring 
his  action  of  trover.  Surely  no  greater  effect 
will  be  given  by  our  courts  to  this  assignment 
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than  if  it  was  the  voluntary  act  of  the  party; 
in  which  case,  if  after  making  a  contract  the 
vendor  prefers  to  retain  the  property,  there  is 
no  principle  of  law  which  can  compel  him  to 
yield  it  up,  or  to  restrain  him  in  the  use  or 
disposition  of  it.  All  that  can  be  asked  are 
damages  for  the  non-performance.  Admitting, 
therefore,  what  cannot  even  be  pretended  in  this 
case,  that  the  proceedings  had  been  perfected, 
that  the  time  for  the  bankrupt  to  apply  to  set 
them  aside  had  expired,  that  the  adjudication 
of  bankruptcy  had  become  final  and  conclu- 
sive beyond  appeal  or  reversal,  and  that  in  ad- 
judicating upon  the  question,  the  same  force 
and  effect  should  be  given  to  the  statutory  as- 
signment as  to  a  voluntary  conveyance,  the 
remedy  of  the  assignee  was  at  law,  and  not  in 
equity.  I  am,  therefore,  of  opinion  that  the 
injunction  improperly  issued,  and  that  the  or- 
der of  the  Chancellor,  refusing  to  dissolve  it, 
ought  to  be  reversed. 

565*]  *By  Mr.  Senator  Stebbins.  The 
questions  presented  upon  this  appeal,  are:  1. 
Whether  the  proceedings  under  the  Bankrupt 
Act  in  England  operated  to  transfer  the  prop- 
erty in  question;  2.  If  so,  whether  the  as- 
signee was  entitled  to  the  injunction  ;  and  3. 
If  not,  whether  it  ought  to  be  retained  in  favor 
of  the  creditors  at  large. 

It  has  been  determined  by  the  Supreme  Court 
of  the  U.  S.  and  by  the  State  Courts  of  Conn., 
Mass.,  Pa.,  Md.,  and  both  the  Carolinas,  that 
an  assignment  under  the  Bankrupt  Law  of  En- 
gland does  not  operate  as  a  legal  transfer  of 
the  personal  property  and  choses  in  action  of 
the  bankrupt  in  this  country.  The  cases  are 
referred  to  in  the  opinion  pronounced  in  the 
Court  of  Chancery.  It  seems  to  be  conceded 
also  that  such  is  the  law  in  this  State,  notwith- 
standing the  decision  of  CfianceUor  Kent,  in 
Holmes  v.  Remsen,  4  Johns.  Ch.,  460,  which 
case  appears  to  me  to  exhibit  the  efforts  of  a 
great  mind  and  persevering  industry  to  rear  a 
beautiful  structure  of  international  law  with- 
out much  regard  to  its  usefulness  or  the  solid- 
ity of  its  materials.  The  doctrine  of  that  case 
is,  that  by  the  operation  of  the  laws  of  a  foreign 
kingdom,  the  property  and  debts  of  a  foreigner 
in  this  country  are  transferred  beyond  the  reach 
of  his  American  creditors,  and  that  by  the  com- 
ity of  nations,  our  own  citizens  are  bound  to 
look  quietly  on,  while  the  English  creditors 
withdraw  and  divide  the  effects,  upon  the 
credit  of  which  alone,  perhaps,  their  debts  were 
contracted.  Without,  however,  entering  into 
an  investigation  of  this  principle,  which  it  ap- 
pears to  me  is  fraught  with  consequences  the 
most  mischievous  and  impolitic,  I  deem  it  suf- 
ficient to  refer  to  the  able  opinion  of  Mr.  Jus- 
tice Platt,  in  a  subsequent  case  between  the 
same  parties  (20  Johns.,  229),  as  containing,  in 
my  judgment,  a  triumphant  refutation  of  the 
doctrine  of  Chancellor  Kent. 

This  case,  however,  is  said  not  to  be  affected 
by  the  principle  of  the  cases  above  mentioned, 
because  there  the  contest  was  between  foreign 
assignees  and  domestic  creditors  claiming  un- 
der the  laws  of  this  country,  and  here  it  is  be- 
tween the  assignee  and  the  bankrupt  himself, 
all  residents  in  England;  and  secondly,  because 
the  property  itself  at  the  time  of  the  assign  - 
566*]  ment  *was  constructively  within  the 
jurisdiction  of  Great  Britain. 
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The  question  is,  whether  the  assignment 
wrought  a  change  of  property;  and  being  an 
assignment  by  operation  of  law,  can  it  affect 
property  beyond  the  reach  of  that  law?  This  I 
take  to  be  the  reason  why  property  here  is 
held  not  to  pass  under  a  foreign  commission  of 
bankruptcy:  the  bankrupt  laws  do  not  reach 
it.  If  this  property,  therefore,  was  without 
the  jurisdiction  of  G.  B.  at  the  time  of  the  as- 
signment, I  perceive  no  materiality  in  the  in- 
quiry as  to  the  residence  of  the  parties  or  be- 
tween whom  the  controversy  may  happen  to  be. 
Would  this  court  enforce  the  lien  of  an  En- 
glish judgment  upon  property  here,  and  not 
within  the  realm  of  England  at  the  time  of  the 
judgment,  even  against  the  debtor,  himself  a 
British  subject?  Would  it  enjoin  the  delivery 
of  it  to  the  agent  of  the  sheriff  there,  for  the 
purpose  of  enabling  him  to  levy  ?  Would  it, 
against  such  a  party,  enforce  the  forfeiture  of 
goods  for  treason?  But  in  the  case  of  a  volun- 
uutary  assignment  or  sale  of  property  it  passes, 
although  without  the  jurisdiction  of  the  gov- 
ernment where  the  parties  are  domiciled,  be- 
cause the  obligation  of  contracts  is  acknowl- 
edged everywhere,  and  in  respect  to  the  con- 
trol of  the  owner  over  personal  property  it  has 
no  locality;  but  in  respect  to  the  control  which 
the  law  can  exercise  over  it,  locality  is  every- 
thing. Much  of  the  difficulty  upon  this  point 
arises,  I  apprehend,  from  the  loose  remark  in 
several  of  the  cases,  that  an  assignment  under 
the  Bankrupt  Law  is  equivalent  to  a  voluntary 
assignment;  a  remark  which, without  some  ex- 
ceptions, appears  to  me  unwarrantable. 

Is  it  true,  then,  that  this  property  was  con- 
structively within  the  jurisdiction  of  G.  B.  at 
the  time  of  the  assignment?  It  was  on  the  high 
seas  on  its  way  to  this  country,  consigned  to 
the  appellant,  a  British  subject,  who  was  on 
board  the  same  ship  ;  but  whether  the  vessel 
was  British  or  American  does  not  appear.  If 
it  is  conceded,  and  I  think  it  cannot  be  denied, 
that  the  assignment  under  the  commission 
|  would  pass  the  property  within  the  jurisdiction 
|  of  England,  but  not  that  within  the  jurisdic- 
tion of  this  country,  it  appears  to  me  the  com- 
plainant, the  assignee,  should  have  shown  that 
*the  property  was  within  the  jurisdic-  [*567 
tion  of  that  country  in  order  to  establish  his 
title  to  it  under  the  assignment. 

Upon  this  branch  of  the  case  the  inquiry  is 
very  material  whether  it  was  laden  on  board  a 
British  or  American  vessel;  for  I  cannot  admit 
that  British  merchandise, although  in  the  actual 
possession  of  a  British  subject,  on  board  of  an 
American  vessel  on  the  high  seas,  is  still  within 
;  the  jurisdiction  of  that  country.  Whatever 
I  may  be  the  British  doctrine  upon  that  subject, 
ours  seems  to  me  to  be  too  deeply  rooted  in  the 
policy  of  the  government  to  be  shaken  at  this 
day.  From  the  organization  of  our  govern- 
ment the  American  doctrine  has  been,  that  the 
flag  covers  the  merchandise  and  that  American 
ships  make  American  goods.  We  claim  exclu- 
sive jurisdiction  over  American  ships  floating 
under  the  protection  of  the  American  flag, 
whatever  may  be  the  national  character  of  the 
property  it  covers;  and  most  of  the  collisions 
which  we  have  experienced  with  other  nations 
have  been  in  defense  of  this  right  against 
claims  by  belligerents  to  the  right  of  search 
and  seizure  of  enemy's  property.  The  steady 
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effort  of  the  government  has  been  to  engraft 
this  principle  into  the  Haw  of  nations,  and  it 
will  be  found  recognized  in  our  Treaty  with 
Columbia,  and  if  I  mistake  not,  in  treaties  with 
other  powers.  I  hold,  therefore,  that  if  this 
property  was  laden  on  board  an  American  ves- 
sel and  on  the  high  seas  at  the  time  of  the  as- 
signment, it  was  within  the  jurisdiction  of  the 
U.  S.,  and  could  no  more  pass  by  that  assign- 
ment than  if  lodged  where  it  now  is,  in  the 
custom-house  at  N.  Y. ;  and  that  if  laden  on 
board  of  a  British  vessel,  that  fact  should  have 
been  averred  by  the  assignee  as  essential  to  his 
title.  The  conclusion  that  follows  is,  that  the 
assignee  has  not  shown  a  title  to  the  property 
to  enable  him  to  retain  the  injunction. 

But  if  the  assignee  had  title  to  the  property, 
was  he  entitled  to  the  injunction  issued  in  this 
cause?  The  injunction  issued  to  restrain  the 
-collector  from  delivering  the  property  to  Abra- 
ham, and  to  restrain  Abraham  from  receiving 
or  prosecuting  for  it  on  the  ground  alleged  in  the 
bill,  that  it  belonged  to  the  assignee  in  virtue 
of  the  assignment.  Why  not  resort  to  the  rem- 
edy at  law  by  an  action  of  trover  or  detinue? 
5O8*]  *The  next  question  is,  whether  the 
creditors  who  are  joined  with  the  assignee  as 
complainants  are  entitled  to  retain  this  injunc- 
tion? They  are  all  creditors  at  large,  having 
no  lien  by  judgment,  and  I  apprehend,  there- 
fore, are  not  entitled  to  the  extraordinary  in- 
terposition of  the  court  by  injunction.  The 
cases  of  Wiggins  v.  Armstrong,  2  Johns.  Ch., 
144,  and  Moran  v.  Dawes,  1  Hopk.  Ch.,  365, 
are  both  strong  cases  upon  this  point.  In  the 
latter,  it  was  determined  that  a  plaintiff,  even 
after  a  verdict  in  his  favor,  was  not  entitled  to 
an  injunction  to  restrain  the  defendant  from 
alienating  his  property,  where  the  declared  ob- 
lect  of  advertising  it  for  sale  was  to  defeat  the 
•collection  of  the  judgment.  The  former  case 
sustains  the  same  principle. 

In  my  opinion,  neither  the  assignee  nor  the 
•creditors  of  the  appellant  were  entitled  to  the 
injunction  issued  in  this  cause,  and  the  order 
of  tbe  Court  of  Chancery  denying  the  motion 
to  dissolve  it  ought,  therefore,  to  be  reversed. 

By  Mr.  Senator  Throop.  Various  excep- 
tions have  been  taken  to  the  form  of  the  bill 
in  this  case,  which  it  appears  to  me,  it  is  not 
material  to  discuss  or  decide,  as  they  do  not 
involve  the  main  question  which  arises  upon 
this  appeal.  Besides,  they  can  be  obviated  by 
amendments  in  the  court  below. 

It  may  well  be  doubted  if  the  divers  interests 
of  creditors  at  large  can  be  united  in  one  bill 
praying  for  common  relief,  there  being  no  com- 
munity of  interest  in  their  several  claims.  They 
also  set  up  the  rights  of  the  assignee,  which  are 
inconsistent  with  the  claims  of  the  creditors 
themselves,  and  the  creditors  will  not  be  al- 
lowed, if  Johnstone  is  entitled  to  the  posses- 
sion of  this  property  under  his  title  derived 
through  the  proceedings  in  bankruptcy  set  up 
in  this  bill, to  take  from  Abraham,  by  the  same 
proceeding,  all  means  of  payment,  and  at  the 
same  time  compel  him  to  pay  or  be  adjudged 
to  pay  the  debts.  But  they  ask  no  such  thing; 
they  unite  with  the  assignee,  in  the  prayer  of 
the  bill,  that  the  property  in  controversy  may 
be  delivered  to  Johnstone  under  his  rights  and 
in  his  character  of  assignee,  and  in  the  mean- 
time that  Jonathan  Thompson,  the  custom- 
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house  officer,  he  prohibited  from  delivering  it 
up  to  Abraham. 

*The  bill  is  sufficient  to  raise  the  [*569 
questions,  did  Johnstone,  the  assignee,  acquire 
the  right  of  property  in  these  goods?  and  can 
he  proceed  in  chancery  in  his  own  name  to  re- 
cover the  possession  of  them  ? 

Upon  the  argument,  the  counsel  for  the  ap- 
pellant went  into  an  examination  of  the  bank- 
rupt laws  of  England;  but  in  the  view  which  I 
take  of  this  case,  I  cannot  perceive  how  this 
court  or  the  Court  of  Chancery  is  called  upon, 
in  the  remedy  here  sought  to  be  obtained,  to 
execute  the  bankrupt  laws  of  England,  or  are 
sought  to  be  made  ancillary  to  their  commis- 
sioners in  bankruptcy.  The  bill  alleges  that 
upon  the  absconding  of  Abraham,  proceedings 
in  bankruptcy  were  commenced  against  him, 
and  he  was  in  due  form  declared  and  adjudged 
a  bankrupt;  that  according  to  the  laws  of  En- 
gland, the  deed  of  assignment  devested  the  bank- 
rupt of  his  property  in  the  goods  in  question, 
and  the  title  was  transferred  to  Johnstone,  the 
assignee,  who  is  one  of  the  complainants.  Such 
is  the  effect  of  those  proceedings;  it  is  a  trans- 
fer of  title  by  operation  of  law.  Are  those  al- 
legations denied?  If  not,  the  title  of  Johnstone 
against  the  bankrupt  is  perfect.and  it  can  make 
no  difference,  in  respect  to  the  right  of  prop- 
erty, whether  this  transfer  of  title  was  by  force 
of  the  bankrupt  laws  of  England,  or  under  their 
laws  in  relation  to  judgments  and  executions, 
or  to  voluntary  transfers  by  the  party  himself. 

As  to  these  material  allegations,  upon  which 
the  question  of  title  in  this  case  depends,  the 
answer  is,  in  effect,  silent.  The  appellant  de- 
nies that  he  absconded  with  a  view  to  elude 
his  creditors,  but  he  neither  admits  or  denies 
the  issuing  of  the  commission  of  bankruptcy 
against  him,  nor  the  adjudication  of  the  com- 
missioners that  he  was  a  bankrupt,  nor  tbe  deed 
of  assignment,  in  effect;  for  all  the  purposes 
of  the  motion  to  dissolve  the  injunction,  he 
says  nothing  in  answer  to  these  allegations  of 
the  bill.  His  denial  of  absconding  might  be 
material  if  the  proceedings  were  in  a  forum 
acting  under  the  English  laws  of  bankruptcy; 
but  upon  this  motion  in  our  own  courts,  where 
the  question  is  the  right  of  property,  the  adju- 
dication of  the  English  tribunal  is  to  be  consid- 
ered conclusive  against  him  as  to  the  fact  of 
bankruptcy.  If,  upon  this  question  of  continu- 
ing the  injunction,  the  CJiancdlor  had  under- 
taken *to  reverse  the  adjudication  of  [*57O 
the  English  tribunal  upon  the  strength  of  the 
denial  of  the  appellant  tlrat  he  had  committed 
the  act  of  bankruptcy  ad  judged  against  him  in 
that  country,  he  would  have  been  acting  as  a 
court  of  appeal,  and  it  would  then  have  been 
more  readily  perceived  that  the  high  judicial 
tribunal  of  a  sovereign  and  independent  gov- 
ernment had  become  ancillary  to  the  commis- 
sioners of  bankruptcy  in  England,  and  had  un- 
dertaken to  execute  the  bankrupt  laws  of  that 
country, while  our  own  Legislature  had  refused 
to  provide  such  a  system  for  their  own  citizens. 
On  the  contrary,  he  has  gone  no  further  than 
to  consider  the  adjudication,  uncontradicted  as 
it  is,  as  the  judgment  of  a  competent  tribunal, 
and  has  given  to  the  deed  of  assignment  its 
legal  effect  upon  the  title  to  the  property  in 
question. 

It  is  to  be  observed  that  all  the  parties  to  this 
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controversy  belong  to  the  country  under  whose 
laws  this  assignment  was  made.  The  bill 
charges  the  defendant  with  being  domiciled  in 
England,  whence  he  absconded.  He  denies 
the  absconding,  and  says  that  he  left  his  ad- 
dress for  the  City  of  N.  Y.,  announcing  his  in- 
tention, in  which  he  was  sincere,  of  returning 
to  England  in  Nov.  next  ensuing,  having  left 
persons  in  the  meantime  to  carry  on  his  busi- 
ness with  a  large  capital.  Such  a  temporary 
absence,  upon  a  specific  adventure,  could  not 
work  a  change  of  domicil.  Not  only  is  the  de- 
fendant to  be  considered  domiciled  in  England, 
but,  in  my  view  of  the  case,  the  property  was 
within  the  jurisdiction  of  that  country  at  the 
time  of  the  adjudication  and  assignment  Aug. 
8.  He  left  England  in  July,  with  a  sincere  and 
avowed  intention  of  a  speedy  return,  having 
the  goods  in  the  same  ship  consigned  to  him- 
self on  board,  and  he  arrived  in  N.  Y.  in  Sep. 
following.  The  national  character  of  the  ship 
nowhere  appears,  a  fact  which,  if  the  defend- 
ant deemed  it  of  any  importance  or  influence 
in  his  case,  he  should  have  shown.  It  would 
be  a  forced  presumption  to  say  that  this  was 
an  American  vessel,  so  as  to  withdraw  this 
property  from  the  jurisdiction  of  the  country 
of  the  claimants,  and  give  it  a  locality  in  this 
country.  If  this  presumption  cannot  legally 
be  drawn  from  this  case, then  this  property  was 
actually  within  the  jurisdiction  of  England  at 
57 1*J  *the  time  of  the  assignment,  and  under 
their  laws  Johnstone,  the  assignee,  became  the 
owner.  But  if  it  were  not,  the  claimants  were 
subjects  of  that  country  and  domiciled  there, 
and  the  right  of  personal  property  is  to  be  de- 
cided by  the  laws  of  the  country  where  the 
owner  is  domiciled.  1  East,  11;  8  Ves.,  82;  2 
Rose  Bank.  Cas.,  99,  313. 

Independent,  however,  of  this  inquiry,  the 
deed  of  assignment  under  these  proceedings 
was  evidence  of  the  paramount  title  of  John- 
stone  in  the  property.  In  Bird  v.  Caritat,  2 
Johns.,  344,  Oh.  J.  Klent  says,  "it  is  a  princi- 
ple of  general  practice  among  nations  to  ad- 
mit and  give  effect  to  the  title  of  foreign  as- 
signees. This  is  done  on  the  ground  that  the 
conveyance  under  the  bankrupt  laws  of  the 
country  where  the  owner  is  domiciled  is  equiv- 
alent to  a  voluntary  conveyance;  and  the  gen- 
eral disposition  of  personal  property  by  the 
owner  in  one  country  will  affect  it  everywhere, 
because,  in  respect  to  the  owner's  control  over 
it,  personal  property  has  no  locality."  "There 
can  be  no  doubt  of  the  right  of  the  assignees 
to  collect  the  debts  due  to  the  bankrupt,  either 
by  a  suit  directly  in  their  own  names  or  as  trus- 
tees using  the  name  of  the  bankrupt."  He  lays 
down  the  same  general  proposition,  as  Chan- 
cellor, in  Holmes  v.  Remsen,  4  Johns.  Ch.,  460, 
in  these  words;  "It  is  a  principle  of  national 
law  to  take  notice  of  and  give  effect  to  the  title 
of  foreign  assignees;  and  the  assignees  of  a 
foreign  bankrupt  may  sue  here  for  debts  due 
to  the  bankrupt  estate,  either  as  such  assignees 
or  in  the  name  of  the  bankrupt."  These  prin- 
ciples apply  to  a  cause  like  the  present  (where 
the  subject-matter  is  not  a  chose  in  action,  but 
a  bale  of  goods),  brought  by  the  assignee  against 
his  bankrupt,  both  being  subjects  of  England 
at  the  time  of  the  assignment.  And  the  opin- 
ion delivered  by  Platt,  J.,  in  Holmes  v.  Remsen, 
20  Johns.,  267,  does  not  affect  their  authority. 
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They  are  recognized  as  law  by  the  English 
courts,  and  the  rights  of  foreign  assignees  are 
enforced  in  that  country.  1  H.  Bl.,  131  132 
691;  1  Doug.,  169;  4  T.  R.,  182. 

When  this  principle  of  international  law  is 
applied  to  this  case,  can  there  be  any  doubt  of 
the  right  of  the  assignee  to  sue  in  the  courts  of 
this  State  ?  The  assignment  under  the  Bank- 
rupt *Law  is  equivalent  to  a  voluntary  [*572 
assignment  by  the  bankrupt,  inasmuch  as  it 
deprives  the  bankrupt  of  all  his  former  title  to 
or  control  over  the  property ;  which  effect  the 
courts  of  foreign  countries  admit  and  recog- 
nize. The  bankrupt  then,  in  effect,  as  to  prop- 
erty in  his  possession,  holds  it  subject  to  the 
paramount  title  of  the  assignee.  By  operation 
of  law  he  becomes  the  agent  of  the  assignee^ 
Cowp.,  570;  7  T.  R.,  296,  and  being  found  in 
this  country  with  the  property  of  his  assignee 
in  his  possession  or  subject  to  his  control,  it 
would  be  nugatory  to  acknowledge  Johnstone's 
right  of  property  and  deny  him  a  remedy  for 
wrongs  to  such  property  in  our  courts. 

But  it  is  objected  that  the  assignee  cannot 
sue  in  his  own  name  ;  and  it  is  manifest  that 
he  has  no  mode  of  compelling  the  bankrupt 
to  sue  himself;  and  hence  it  is  said  there  is  no 
remedy  in  the  case.  If,  however,  there  be  any 
doubt  of  the  courts  of  law  affording  an  ade- 
quate remedy  in  the  name  of  the  assignee,  such 
objection  does  not  apply  to  a  proceeding  in, 
chancery  where  the  rights  of  assignees,  as  in 
case  of  mortgages,  &c.,  are  recognized  and 
prosecuted  in  their  own  names.  That  there  i& 
no  adequate  remedy  at  law  for  acknowledged 
rights,  is  one  ground  of  the  jurisdiction  of  that 
court.  But  in  this  case,  the  rights  sought  to- 
to  be  enforced  and  the  wrongs  sought  to  be 
remedied,  are  peculiarly  the  subjects  of  equity 
jurisdiction.  The  complainant,  as  trustee  for 
all  the  creditors,  is  seeking  to  arrest  the  defend- 
ant in  the  commission  of  a  flagrant  fraud  in 
respect  to  the  trust  property.  He  finds  it 
pledged  in  the  hands  of  a  third  person,  out  of 
the  actual  possession  of  the  defendant.  He 
seeks  to  continue  it  where  it  is  found  until  the 
conflicting  claims  between  him  and  his  bank- 
rupt or  agent  are  judicially  determined.  His 
bill  shows  such  a  case  as  leaves  no  doubt,  that 
if  the  property  is  restored  to  the  possession  of 
the  defendant,  he  will  consummate  the  fraud 
against  this  trustee  and  the  creditors,  which 
he  was  in  the  act  of  accomplishing  when  he 
was  arrested  by  the  injunction  in  this  case. 
These  circumstances  might  separately,  in  some 
cases,  afford  sufficient  reason  for  exercising 
the  power  of  that  court  by  injunction  ;  and 
when  united,  they  leave  no  doubt  in  my  mind 
of  the  correct  exercise  of  that  power  in  this- 
case.  The  defendant  not  having  *an-  [*573- 
swered  or  denied  the  proceedings  under  which 
the  assignee  derives  his  title,  the  continuance 
of  the  injunction  was  of  course  proper,  and  the 
motion  to  dissolve  it  ought  to  have  been  de- 
nied. I  am,  therefore,  for  affirming  the  order 
of  the  Chancellor. 

On  the  final  decision  of  the  question — shall 
the  order  of  the  Chancellor  refusing  to  dissolve 
the  injunction  being  affirmed  or  reversed  ? — 
the  members  ranged  themselves  as  follows  : 

For  affirmance — Mr.  Justice  Sutherland,  Mr. 
Justice  Marcy,  and  Senators  Ttiroop  and  Wood- 
ward, 4. 
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For  reversal — Senators  S.  Allen,  Boughton, 
Hayer,  Huyden,  Hubbard,  Mather,  Maynard, 
M'Carty,  McLean,  McMartin,  Oliver,  Rexford, 
Smith,  Stebbins,  Todd,  Warren  and  Wheeler,  17. 

Whereupon  the  decretal  order  of  the  Chan- 
cellor was  ordered,  adjudged  and  decreed  to  be 
reversed. 

Decretal  order  reversed. 

Reversing-1  Paige,  236. 

Cited  in— 12  Wend.,  328 ;  23  Wend.,  66,  89 ;  3  Barb. 
Ch.,  394 ;  5  N.  Y..  a50 ;  25  N.  Y..  583, 686  ;  45  N.  Y.,  91 
(6  Am.  Rep.,  36);  84  N.  Y.,  385  (38  Am.  Rep..  527) ;  1 
Hun,  649 ;  21  Hun,  176 ;  29  Barb.,  386;  34  Barb.,  67, 
464;  40  Barb.,  485;  61  Barb.,  58;  4  T.  &  C.,  173;  21 
How.  Pr.,  249 ;  13  Abb.  Pr.,  152, 165 ;  16  Abb.  Pr.,  187; 
3  Sandf.,  318;  17  How.  U.S.,  337:  16  Wall.,  628;  1 
Curt.,  171.  172;  1  Wood.  &  M.,  136;  100  111.,  302;  37 
Am.  Dec.,  496  (2  Watts  &  S.,  129). 

See— 4  Bos.  488. 


BEACH  ET  AL.,  Appellants, 

AND 

THE  PRESIDENT,  &c.,  of  the  FULTON 
BANK,  Respondents. 

Practice  in  Chancery — Re-examination  of  Wit- 
ness—  Usury — Good  Defense  in  Equity  as  well 
aft  at  Law — But  if  Defendant  Cannot  Succeed 
Without  Invoking  Equitable  Powers  of  Court, 
he  must  do  Equity — Pleading —  Usurious  Con- 
tract must  be  Proved  as  Alleged — Amendments 
—  When  Allowed —  Waiver  of  Defense  of  Usury 
— Trustee's  Assignment  may  Set  up  Defense  of 
Usury — Corporations  —  Power  of,  to  Loan 
Money — In  Absence  of  such  Power,  Contract 
and  Security  are  Void. 

The  re-examination  of  a  witness  in  chancery  rests 
in  discretion,  and  though  granted  under  peculiar 
circumstances,  is  against  the  ordinary  practice  of 
that  court. 

Where  usury  is  pleaded  in  an  answer  in  chancery, 
and  the  facts  and  circumstances  constituting  it 
specially  set  forth,  evidence  proving  a  usurious 
contract  different  from  that  alleged  in  the  answer  is 
inadmissible. 

Usury  is  a  good  defense  in  equity  as  well  as  at  law, 
whether  put  forward  by  way  of  answer  or  plea.  If 
the  usury  be  proved,  the  defendant  will  succeed, 
but  if  he  cannot  succeed  without  invoking  the  ex- 
ercise of  the  equitable  powers  of  the  court,  the  aid 
of  the  court  will  not  be  granted  unless  he  does 
equity. 

Where,  therefore,  an  application  was  made  to 
open  the  proofs  in  a  cause  in  chancery  for  the  pur- 
pose of  re-examining  a  witness,  and  to  amend  an 
answer  so  as  to  embrace  an  usurious  contract  to 
which  it  was  expected  the  witness  would  testify  on 
his  re-examination,  which  contract  was  not  set 
forth  in  the  answer  originally  put  in,  it  was  held 
674*]  that  the  defendant  was  not  *entitled  to  suc- 
ceed in  his  applications,  unless  he  paid  or  offered  to 
pay  the  money  actually  lent,  with  the  legal  interest 
thereof. 

Amendments  will  not  be  granted  to  enable  a  par- 
ty to  set  up  a  defense  of  usury  or  of  the  Statute  of 
Limitations,  if  he  has  not  availed  himself  of  the  op- 
portunity to  interpose  such  defense  in  the  first  in- 
stance. It  seems,  nowever,  that  where  such  de- 
fenses are  defectively  set  forth,  an  amendment  will 
be  allowed  to  give  the  party  the  benefit  of  the  de- 
fense which  he  intended  to  present,  but  he  will  not 
be  permitted  to  put  in  a  new  or  additional  plea  or 
answer. 

Trustees,  under  a  deed  of  assignment  for  the 
benefit  of  creditors,  may  set  up  the  defense  of  usury; 
though,  it  seems,  they  are  not  bound  to  do  so. 

A  contract  for  the  loan  of  money  made  with  an 
Incorporated  company,  as  well  as  the  security  taken 
on  such  loan,  is  void,  if  the  power  to  loan  money  is 
not  expressly  given,  or  necessarily  incident  to  the 
powers  granted  to  such  company  by  its  charter. 


NOTE.— Corporations— Powers  of— Ultra  Vires.  See 
People  v.  Utica  Ins.  Co.,  15  Johns.,  358,  note;  N.  J.  & 
C.  Bank  v.  Thorp,  6  Cow.,  46,  note. 
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Citations— 1  Johns.  Ch..  368,  456,  460,  483,  526 ;  2  P. 
Wms.,  647;  2Ves.,270;  2  Johns.  Ch.,  432;  4  Johns. 
Ch.,  650 ;  13  Ves.,  280;  2  Swanst..  387,  402 :  19  Johns., 
1;  8  Cow.,  20;  12  Ves.,  4SO;  11  Ves..  240;  6  Johns.. 
665  ;  5  Johns.  Cb.,  142 ;  2  Vern.,  170, 173 ;  1  T.  R.,  153  ; 
1  Cow.,  158;  6  Cow.,  608  ;  1  Wend.,  302 ;  1  Archb.  Pr., 
124 :  2  Wils..  253 :  2  Wend..  294. 

A  PPEAL  from  chancery.  The  respondents 
ix  being  the  holders  of  a  promissory  note  for 
$15,000,  made  by  the  appellants,  payable  to 
Keeler  &  Rogers,  a  mercantile  firm  in  the  City 
of  N.  Y.,  and  negotiated  by  them,  filed  their 
bill  to  enforce  the  trusts  contained  in  cer- 
tain deeds  of  assignment  executed  by  Keeler 
&  Rogers  to  the  appellants.  The  appellants, 
for  the  accommodation  of  Keeler  &  Rogers, 
and  to  enable  them  to  continue  their  commer- 
cial operations,  on  Oct.  22,  1825,  made  and 
signed  four  promissory  notes,  one  for  $5,000, 
a  second  for  $10.000,  a  third  for  $15,000,  and 
a  fourth  for  $20,000,  payable  twelve  months 
after  date;  and  to  secure  the  appellants  against 
loss  or  damage  by  reason  of  so  doing,  Keeler 
&  Rogers  on  the  same  day  executed  to  them 
a  deed  of  assignment  of  a  large  amount  of 
property  in  trust  to  apply  the  proceeds  to  the 
payment  of  the  notes  thus  made  by  the  appel- 
lants. The  note  for  $15,000  was  negotiated 
by  Keeler  &  Rogers  to  the  Hudson  Insurance 
Co.  of  the  City  of  N.  Y.,  from  whom  it  passed 
to  the  respondents.  Oct.  29,  1825,  Keeler  & 
Rogers  stopped  payment,  and  on  the  same 
day  executed  a  further  assignment  to  the  ap- 
pellants of  other  and  further  property,  in  trust 
for  the  payment  of  the  said  notes  and  of  other 
debts  of  Keeler  &  Rogers.  The  bill  averred 
that  funds  to  a  large  amount  had  come  to  the 
hands  of  the  appellants,  that  they  refused  to 
pay  the  respondents  any  part  thereof,  and  con- 
cluded by  praying  an  account,  &c. 

*The  appellants,  in  their  answer,  ad-  [*575 
mitted  the  trusts  charged  in  the  bill,  and  the 
receipt  of  funds  sufficient,  or  nearly  so,  to  pay 
and  discharge  the  note  in  question,  but  insisted 
upon  the  benefit  of  the  Statute  against  Usury, 
alleging  that  the  note  had  been  passed  under 
an  usurious  contract  by  Keeler  &  Rogers  to  the 
Hudson  Ins.  Co. ,  setting  forth  the  contract  par- 
ticularly, and  that  the  Hudson  Ins.  Co.,  after 
becoming  possessed  of  the  note,  transferred  it 
to  the  respondents. 

Proofs  were  taken  in  the  cause.  James 
Keeler,  a  member  of  the  firm  of  Keeler  &  Rog- 
ers, in  his  testimony,  supported  the  defense  of 
usury  as  alleged  in  the  answer.  Mark  Spencer, 
with  whom,  in  the  character  of  President  of 
the  Hudson  Ins.  Co.,  the  negotiation  respect- 
ing the  loan  of  the  money  was  had,  on  the 
contrary,  proved  it  to  be  a  legal  transaction. 
In  July,  1828,  the  proofs  in  the  cause  were 
closed. 

In  Feb.,  1829,  a  petition  was  presented  to  the 
Chancellor,  praying  that  the  proofs  might  be 
opened  for  the  purpose  of  re-examining  Mark 
Spencer.  In  this  petition  it  was  stated  that  in 
a  suit  at  law  tried  in  Dec.,  1828,  which  suit 
was  brought  for  the  recovery  of  the  $5,000 
note,  given  at  the  same  time  with  the  note  in 
question,  Mark  Spencer  was  examined  as  a 
witness,  and  that  the  facts  to  which  he  then 
testified,  relating  to  the  negotiation  as  well  of 
the  note  in  question  in  this  suit  as  of  the  $5,000 
note,  proved  that  the  contract  entered  into  be- 
tween him  and  Keeler  in  relation  to  the  notes 
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was  usurious.  The  testimony  of  Spencer,  as 
set  forth  in  the  petition,  clearly  proved  the 
contract  to  have  been  usurious,  but  its  terms 
were  essentially  and  materially  different  from 
the  usurious  agreement  set  up  in  the  answer  of 
the  appellants.  A  part  of  this  testimony  was, 
that  Spencer,  on  receiving  the  two  notes  of 
$15,000  and  $5,000,  advanced  the  sum  of  $14,- 
000,  and  that  it  was  agreed  between  him  and 
Keeler,  that  if  a  negotiation  then  on  foot  to 
obtain  $50,000  from  the  Fulton  Bank  on  the 
notes  of  Keeler  &  Rogers,  indorsed  by  the  ap- 
pellants, was  completed,  the  sum  so  advanced 
by  him  was  to  be  returned  and  the  notes  given 
up:  otherwise,  if  that  sum  could  not  be  raised, 
o76*]  and  Keeler  &  *Rogers  stopped  pay- 
ment, then  the  notes  were  to  be  retained  as  se- 
curity for  the  $14,000,  and  any  other  debt 
which  Keeler  &  Rogers  might  then  owe  or 
thereafter  owe  to  the  Hudson  Ins.  Co.  The 
Chancellor  decided  against  the  petition,  ex- 
pressly on  the  ground  that  the  appellants  had 
not  offered  to  pay  the  money  actually  lent  with 
legal  interest,  ruling  that  a  party  who  sets  up 
the  defense  of  usury  and  cannot  sustain  it  with- 
out the  aid  of  the  Court  of  Chancery,  must 
consent  to  do  equity  before  the  court  will  af- 
ford him  any  relief.  In  Apr.,  1829,  the  ap- 
pellants presented  a  petition  to  the  Chancellor 
for  permission  to  amend  their  answer  so  as  to 
set  up  the  usury  disclosed  by  the  testimony  of 
Mark  Spencer,  elicited  on  the  trial  of  Dec., 
1828,  suggesting  that  otherwise  they  might  not 
be  able  to  avail  themselves  of  the  same,  by 
reason  of  its  not  being  fully  set  up  in  the  an- 
swer already  put  in.  The  Chancellor  decided 
against  this  petition  also.  [For  the  opinions  of 
the  Chancellor  on  both  those  applications,  see  1 
Paige  Ch.,  429  and  431.]  The  defendants  be- 
low appealed. 

Mesurs.  S.  A.  Foot  and  A.  Van  Vechten, 
for  appellants.  The  power  to  grant  a  motion 
for  the  re-examination  of  a  witness  rests  in 
sound  discretion,  and  its  exercise  is  governed 
by  circumstances.  1  Johns.  Ch.,  483  ;  2  Id., 
432;  4/rf.,649.  In  the  following  analogous 
cases  such  motion  prevailed:  1  Johns.  Ch., 
526;  1  Id.,  368;  Finch  Prac.,  493;  Amb.,  585; 
2  Vern.,  472;  1  Ves.,  Jr.,  398;  Dick.,  750;  2  P. 
Wms.,  646  ;  13  Ves.,  Jr.,  288  ;  and  in  none  of 
them  did  the  court  inquire  what  was  the  de 
fense  sought  to  be  established  by  the  proof.  In 
the  case  cited  by  the  Chancellor  where  a  condi- 
tion was  annexed  to  the  opening  of  an  order 
that  a  bill  be  taken  pro  confesso,  a  default  had 
been  incurred,  and  the  party  asked  a  favor; 
not  so  here,  delay  was  not  imputable  to  the  ap- 
pellants, and  what  they  asked  was  not  favor, 
but  matter  of  right.  Relief  against  usury  is 
granted  in  chancery  as  well  as  against  forgery, 
if  the  party  can  prove  his  case  without  calling 
for  a  discovery.  2  Ves.,  Sr.,  246.  If  discovery  is 
asked,  the  party  is  bound  to  pay  the  sum  lent 
and  interest;  otherwise,  not.  1  R.  L.,  66.  The 
577*]  rule  laid  down  *by  Chancellor  Kent,  in 
LivingHton  v.  Tompkins,  4  Johns.  Ch.,  431,  that 
equity  does  not  assist  the  recovery  of  the  pen- 
alty or  forfeiture  or  anything  in  the  nature  of 
a  forfeiture,  applies  only  to  cases  where  com- 
pensation can  be  made  to  the  party  without  en- 
forcing the  penalty  as  in  the  cases  collected  in 
1  Madd.,  37,  38.  Chancellor  Walworth  in  this 
case  says,  that  if  a  party  cannot  avail  himself 
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of  the  defense  of  usury  without  the  aid  of  a 
court  of  equity  when  he  applies  for  equitable 
relief,  he  must  consent  to  waive  the  forfeiture 
and  pay  or  agree  to  pay  the  amount  actually 
due;  and  that  the  same  rule  prevails  when  the 
party  applies  for  equitable  relief  to  a  court  of 
law,  citing  1  T.  R.,  153.  The  case  in  Term 
Reports  stands  alone,  and  has  never  since 
been  recognized  as  law.  It  was  one  of  the  at- 
tempts of  Ld.  Mansfield  to  assume  equity  ju- 
risdiction; at  all  events  it  does  not  relate  to  the 
subject  of  amendments.  If  the  rule  that  the 
party  must  pay  the  amount  actually  due  be 
correct  as  a  general  rule,  it  does  not  apply  to  a 
case  like  the  present,  where  the  appellants 
stand  in  the  character  of  sureties  and  assignees, 
and  were  not  parties  to  the  usury  nor  violators 
of  the  law. 

If  it  is  objected  that  the  answer  is  not  broad 
enough  to  admit  the  evidence,  the  reply  is, 
that  the  decision  was  not  made  by  the  Chancel- 
lor on  that  ground  ;  and  at  all  events,  if  the 
evidence  be  material,  it  should  be  received  and 
the  pleadings  may  afterwards  be  amended  so 
as  to  cover  the  proof.  2  Bro.  P.  C.,  194;  4  Id., 
640. 

Leave  to  amend  will  be  granted  in  penal  ac- 
tions, even  after  the  time  limited  for  bringing 
a  new  action.  7  T.  R.,  55  ;  1  Stark.,  400  ;  6 
Taunt.,  419;  17  Johns.,  346.  So,  also,  in  anac- 
tion  for  slander.  1  Wend.,  93.  Courts  of  com- 
mon law  look  into  the  nature  of  the  defense 
only  where  the  Statute  of  Limitations  is  sought 
to  be  pleaded.  1  Wend.,  302;  2  Id.,  294.  Where 
a  plea  was  defective,  though  the  defense  was 
strictly  and  purely  technical,  an  amendment 
was  allowed.  6  Cow.,  606. 

The  application  was  not  for  leave  to  plead 
usury,  such  plea  had  already  been  interposed  ; 
it  was  to  be  allowed  to  have  the  benefit  of  tes- 
timony not  known  at  the  time  the  proofs  were 
taken. 

*It  could  not  be  required  that  the  ap-  [*578 
pellants  should  verify  the  evidence  of  the  wit- 
ness ;  this  case  necessarily  forming  an  excep- 
tion to  the  general  rule. 

There  was  no  contingency  as  to  the  repay- 
ment of  the  loan  to  take  the  case  out  of  the 
statute  :  a  contingency  to  notorious  bankrupts 
to  repay  $14,000  within  a  few  days  cannot  be 
considered  otherwise  than  a  shift  or  device  to 
evade  the  statute. 

The  note  was  not  available  in  the  hands  of 
Keeler  &  Rogers ;  it  had  no  legal  existence  until 
it  was  discounted  ;  it  was  made  for  their  ac- 
commodation, and  could  not  have  been  en- 
forced by  them  against  the  makers.  Conse- 
quently, it  cannot  be  said  that  the  contract  with 
the  Hudson  Ins.  Co.  was  not  usurious. 

Messrs.  J.  Hoyt  and  D.  B.  Ogden,  for  re- 
spondents. It  is  against  the  general  practice  of 
the  Court  of  Chancery  to  re-examine  a  witness 
after  the  proofs  have  been  closed  ;  though  it  is 
sometimes  done  upon  good  cause  shown,  under 
peculiar  circumstances.  2  Johns.  Ch.,  432. 
Courts  of  equity  instead  of  relaxing  are  tight- 
ening this  rule.  2  Swans.,  401;  19  Ves.,  590;  5 
Madd.  Ch.,  56. 

The  appellants  are  not  entitled  to  re  examine 
the  witness,  not  having  stated  under  oath  their 
belief  in  the  facts  sought  to  be  obtained  on  the 
re-examination.  This  they  were  bound  to  have 
done,  1  P.  Wms.,  727;  3  Id.,  371  ;  13  Ves., 
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511  ;  3  Atk.,  35 j  1  Johns.  Ch.,  49  ;  3  Id.,  395; 
and  still  could  not  do,  as  the  relation  given  by 
the  witness  of  the  contract  for  the  loan  varies 
from  the  account  of  the  matter  set  forth  in  the 
answer.  The  appellants  having  attempted  to 
impeach  the  witness  Spencer,  they  should  not 
be  allowed  to  avail  themselves  of  his  testimony, 
to  support  their  defense  (2  Atk. ,  529),  nor  be 
permitted  to  use  him  to  impeach  Keeler,  their 
own  witness. 

The  answer  setting  up  usury,  and  the  facts 
and  circumstances  constituting  it  being  spe- 
cially alleged  and  issue  taken  thereon,  it  is  not 
competent  to  the  appellants  to  introduce  evi- 
dence of  another  and  different  state  of  facts  to 
support  the  defense.  The  rules  of  pleading  as 
579*]  to  pleas  in  bar  *in  equity  are  the  same 
as  at  law.  Bea.,  163;  2  Chit.,  515;  1  Bos.  &  P., 
144;  3  Mod.,  35;  Com.  Dig.,  Pleader,  2  w,  23; 
Ord,  Usury,  92;  2  Show.,  329;  12  Mod.,  385;  3 
T.  R.,  538,  351;  2Maule&  S.,  377;  Cowp.,071; 
3  Atk.,  589;  6  Ves.,  594;  1  Ball  &  B.,  324;  6 
Johns.,  543;  14  Id.,  42;  1  Cow.,  734;  4  Johns. 
€h.,  332;  12  Ves.,  477;  3  Swanst.,  472. 

There  was  no  usury  in  the  transaction  as 
testifed  to  by  Spencer  at  the  trial  in  Dec.,  1828; 
the  payment  of  extra  interest  depended  upon  a 
contingency.  Where  the  principal  is  to  be  re- 
paid on  a  contingency,  and  not  at  all  events, 
the  contract  is  not  usurious.  1  Cowp. ,  112; 
Cro.  Jac.,  509;  1  Atk.,  342,  450;  Com.,  Usury, 
73,  74,  159  ;  3  Bos.  &  P.,  154  ;  3  Atk.,  220  ;  2 
Rolle,  469;  5  Co.,  70;  1  P.  Wms.,  653;Plowd., 
Usury,  182;  1  Hawk.  P.C.,ch.  8,sec.  19;  Cooper, 
204  ;  1  Johns.  Ch.,  367,  439;  1  Pet.,  232.  Be- 
sides, the  note  was  available  in  the  hands  of 
Keeler  &  Rogers,  and  might  have  been  enforced 
against  the  appellants  who  had  received  a  full 
consideration  for  it.  15  Johns.,  55. 

The  appellants  being  trustees  with  funds  in 
hand,  are  bound  to  pay  over  the  same,  accord- 
ing to  the  terms  of  the  deed  of  trust,  and  it  is 
not  competent  to  them  to  set  up  the  defense  of 
usury  ;  nor  is  it  in  the  power  of  the  assignors 
to  recall  the  trust  or  destroy  rights  vested  under 
the  assignment.  1  Bos.  &  P., 3.  295;  2  Wils.,309; 
2  Burr.,  2069;  10  Wh.,  393;  1  Johns.  Cas.,  158. 

A  court  of  appeal  will  not  interfere  to  regu- 
late the  practice  or  discretion  of  an  inferior 
court,  except  in  extreme  cases.  1  Pet.,  168. 
This  is  not  such  a  case.  The  application  was 
addressed  to  the  discretion,  to  the  favor  of  the 
court.  At  law,  judges  enforce  the  statute  with 
regret  against  bonafide  holders  of  paper  tainted 
with  usury  ;  in  equity,  in  the  exercise  of  a 
sound  discretion,  an  application  of  this  kind 
therefore  may  well  be  refused.  The  Legislature 
in  their  late  revision  of  the  laws,  1  R.  S.,  772, 
sec.  5,  exempt  bona  fide  holders  of  negotiable 
paper  from  the  operation  of  the  statute,  and 
virtually  say  it  is  inequitable  and  unconscion- 
58O*lable  *to  enforce  the  statute  against  them; 
and  will  not  a  court  of  equity  say  so,  when  it  is 
in  their  power  to  protect  parties  against  such  a 
defense  ? 

The  following  opinions  were  pronounced: 

By  Chief  Justice  Savage.  1.  As  to  the  or- 
dinary practice  of  the  court  upon  a  motion  for 
the  re-examination  of  a  witness,  several  cases 
are  found  both  in  our  own  and  in  the  English 
books.  In  the  case  of  Trustees  of  Kingston 
v.  Tappen,  1  Johns.  Ch.,  368,  a  witness  was 
WEND.  3. 


ordered  to  be  re-examined  after  publication 
passed,  upon  an  affidavit  of  the  witness  that  his 
testimony  was  materially  mistaken.  The  Chan- 
cellor remarked  there  was  no  suggestion  of  tamp- 
ering with  the  witness.  He  cited  2  P.  Wms., 
647,  where  Ld.  Chancellor  King  is  reported  to 
have  said,  that  when  it  appears  to  the  court  that 
either  the  examiner  is  mistaken  in  taking  the 
deposition,  or  the  witness  in  making  it,  he 
thought  it  for  the  advancement  of  truth  and 
justice  that  the  mistake  should  be  amended. 
A  similar  decision  was  made  in  Denton  v.  Jack- 
son, 1  Johns.  Ch.,  526.  In  Smith  v.  Brush,  1 
Johns.  Ch.,  459,  460,  a  motion  to  open  the  rule 
for  publication  on  an  affidavit  stating  the  dis- 
covery of  a  witness  to  a  point  material  was  de- 
nied. The  cause  had  been  some  time  pending, 
and  publication  had  passed  six  months  before 
the  motion.  The  motion  was  denied  principally 
on  the  ground  that  the  testimony,  if  admitted, 
would  not  alone  entitle  the  plaintiff  to  a  re- 
covery, against  the  defendant's  answer  which 
required  two  witnesses,  or  one  witness  and  cir- 
cumstances to  destroy  it. 

In  Boydv.  Dunlap,  1  Johns.  Ch.,  483,  the 
general  proposition  is  laid  down ,  that  liberty  to 
re-examine  witnesses  rests  in  discretion,  and  is 
to  be  governed  by  circumstances  ;  and  a  dic- 
tum of  Ld.  Hardwicke  is  referred  to  in  2  Ves., 
270,  where  he  says,  if  a  witness  is  once  ex- 
amined, it  might  be  dangerous,  without  an 
order,  to  let  him  be  examined  again:  the  danger 
alluded  to  is  that  of  drawing  in  a  witness  when 
it  is  known  what  he  has  already  sworn  to.  In 
Hammersly  v.  Lambert,  2  Johns.  Ch.,  432,  the 
Chancellor,  discussing  the  question  of  practice 
at  considerable  length,  says,  that  without  good 
cause  shown,  and  sufficient  excuse  *for  [*581 
the  delay,  witnesses  should  not  be  examined 
after  publication  passed.  The  rule,  he  observes, 
is  founded  in  wisdom,  and  was  intended  to 
guard  against  mischiefs  which  would  result 
from  holding  out  an  opportunity  to  supply  de- 
fects by  fabricated  evidence;  and  that  such  ex- 
amination ought  not  to  be  permitted  but  upon 
special  and  satisfactory  reasons,  both  for  the 
previous  neglect  and  the  further  examination. 
In  this  case,  the  Chancellor  reviews  the  English 
cases,  and  shows  that  the  proposition  he  had 
laid  down  is  in  accordance  with  them:  he  ad- 
mits there  may  be  exceptions. 

In  the  case  of  Hattock  v.  Smith,  4  Johns.  Ch., 
650,  another  motion  was  made  for  the  re-ex- 
amination of  witnesses  on  the  alleged  ground 
of  the  insufficiency  of  their  answers  to  some  of 
the  interrogatories.  This  motion  was  denied, 
the  Chancellor  saying  that  the  re-examination 
of  witnesses  was  not  to  be  granted  but  upon 
special  application,  and  rested  in  the  discretion 
of  the  court,  and  that  the  case  did  not  require 
such  re-examination.  In  the  case  of  Kirk  v. 
Kirk,  13  Ves.,  Jr..  280,  285,  the  court  directed 
a  re-examination  in  one  case  before  publication 
and  in  another  after;  both  applications  were 
made  at  the  instance  of  the  witnesses  to  cor- 
rect mistakes.  In  Vaughan  v.  Worratt,  2 
Swanst.,  397,  402,  the  court  refused  to  permit 
the  re-examination  of  a  witness  who  was  inter- 
ested when  sworn,  but  had  subsequently  been 
released.  In  one  of  the  cases  referred  to,  Chan- 
cellor Kent  assimilates  the  motion  for  re-exam- 
ination to  a  motion  for  a  new  trial  in  a  court  of 
law  on  the  ground  of  newly  discovered  toti- 
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mony.  It  would,  I  apprehend,  be  difficult  to 
find  any  case  at  law  where  a  new  trial  has  been 
granted  upon  grounds  similar  to  those  upon 
which  the  re-examination  is  asked  for  in  this 
case. 

Assuming,  then,  that  the  practice  of  the 
Court  of  Chancery  is  against  the  present  mo- 
tion, it  may  be  proper  to  inquire  whether  the 
peculiar  circumstances  of  this  case  require  the 
exercise  of  the  extraordinary  powers  of  the 
court;  and  1.  Is  the  testimony  material?  Does 
it  establish  usury  ?  After  the  able  and  satis- 
factory manner  in  which  this  question  is  dis- 
cussed in  the  opinion  of  Judge  Oakley  of  the 
Superior  Court,  read  to  us  as  the  argument  of 
582*]  counsel,  I  need  only  say,  that  the  *note 
in  question  was  an  accommodation  note,  made 
expressly  for  the  purpose  of  raising  money  for 
Keeler  &  Rogers  and  Keeler  &  Mather,  and 
not  intended  to  be  paid  by  the  makers.  It  was 
said  by  counsel  that  it  was  not  intended  that 
the  notes  should  be  paid  by  Keeler  &  Rogers, 
because  they  assigned  to  the  defendants  all 
their  property,  the  fund  out  of  which  pay- 
ment was  to  be  made.  This  is  true,  and  the 
defendants,  as  trustees  and  assignees,  were 
expected  to  pay  these  notes  ;  but  the  true  cri- 
terion is,  were  the  makers  liable  to  be  sued  on 
these  notes  while  in  the  hands  of  Keeler  & 
Rogers?  I  think,  most  clearly,  they  were  noi. 
It  makes  no  difference  that  some  of  the  makers 
are  assignees  ;  their  liability  must  exist  as  mak- 
ers before  negotiation  if  the  notes  were  per- 
fect and  available.  Suppose  an  accommoda- 
tion maker  or  indorser  of  a  promissory  note 
takes  a  judgment,  mortgage  or  an  agreement 
to  indemnify  him  for  the  use  of  his  name,  does 
that  make  the  note  upon  which  he  puts  his 
name  an  available  instrument  before  negotia- 
tion? And  can  he  to  whom  the  credit  of  his 
friend  has  been  loaned  turn  round  and  sue  his 
friend  upon  a  note  created  for  his  accommo- 
dation? It  will  hardly  be  pretended.  The 
notes,  therefore,  I  consider  accommodation 
paper,  and  if  they  were  discounted  by  the  Hud- 
son Ins.  Co.  in  the  manner  stated,  to  wit  :  that 
notes  for  $20,000  were  received,  for  which 
$14,000  in  cash  were  given,  and  the  other  $6,- 
000  paid  in  bonds  of  the  Company  which  were 
below  par,  but  received  at  par  ;  that  insurance 
at  6  per  cent,  was  paid  on  a  life  insurance 
which  was  never  effected  :  that  6  per  cent,  dis- 
count and  6  per  cent,  called  insurance,  but 
properly  usury,  was  paid,  and  say  3  per  cent, 
lo&s  on  bonds  incurred,  in  all  15  per  cent. ;  can 
it  be  considered  a  grave  question  whether  this 
transaction  was  usurious?  It  is  said,  however, 
that  there  was  a  contingency  in  this  loan  ;  if 
so,  it  at  most  extended  to  the  $14,000,  and  the 
two  sums  of  $3,000  each  were  palpably  usur- 
ious ;  and  when  the  contingency  was  agreed 
on,  it  must  have  been  known  to  Mr.  Spencer 
that  that  contingency  was  extremely  remote, 
so  much  so  as  to  justify  the  belief  that,  it  was 
merely  a  shift  to  evade  the  statute. 

These  notes  were  discounted  also  most  pal- 
pably in  violation  of  the  Restraining  Act  and 
the  Act  Incorporating  the  Hudson  Ins.  Co., 
583*]  *and  were,  therefore,  void.  That  point, 
perhaps,  should  not  now  be  discussed,  as  that 
ground  is  not  relied  on  in  the  answer  ;  but  I 
wish  to  correct  an  impression  which  I  perceive 
has  been  made  upon  the  minds  of  some  of  the 
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profession.  I  wish  to  do  this  because  possibly 
the  erroneous  impression  may  have  arisen  from 
a  want  of  sufficient  precision  on  the  part  of  the 
court,  or  from  the  marginal  note  of  the  report- 
er, which  is  broader  than  the  text  will  warrant. 
It  is  said  that  though  the  notes  were  void, 
being  discounted  in  violation  of  the  Restrain- 
ing Act,  yet  the  contract  of  loan  is  valid,  and 
the  money  may  be  collected  of  the  borrower. 
That  has  been  said  in  two  cases  only  ;  in  Utica> 
Ins.  Co.  v.  Scott,  19  Johns.,  1,  and  in  the  suit 
of  the  same  plaintiffs  against  Kipp,  8  Cow., 
20.  If  those  cases  are  critically  examined,  it 
will  be  seen  that  the  right  of  the  plaintiffs  in 
those  cases  to  recover  is  placed  upon  the  power 
given  them  by  their  charter  to  loan  money. 
The  Hudson  IDS.  Co.  has  no  such  power,  and 
therefore,  the  contract  of  loan  is  void  as  well 
as  the  security,  and  for  the  same  reason,  viz. : 
the  want  of  capacity  to  make  such  contract 
either  by  parol  or  by  taking  a  note.  In  the 
case  of  the  note,  there  is  the  additional  reason 
that  the  statute  expressly  declares  it  void.  If 
the  Company  have  no  capacity  to  make  such 
contract,  they  have  not  the  power  to  enforce 
it.  The  Utica  Ins.  Co.  have  the  power  given 
them  to  invest  their  surplus  funds,  which  the 
court  say  (19  Johns.,  384,  385)  gives  them  pow- 
er to  loan  money  in  any  manner  not  prohibited 
by  law.  They  have  power  therefore  to  loan 
money,  though  not  to  discount  notes.  Hence 
a  note  discounted  by  them  is  void,  but  the 
contract  of  loan  may  be  enforced  against  the 
borrower.  Although,  therefore,  the  contract 
of  loan  is  valid  where  such  contract  is  not  pro- 
hibited by  law,  and  the  security  only  is  ren- 
dered void  by  statute,  still  the  contract  of  loan 
must  have  competent  parties  capable  by  law 
to  make  the  contract ;  and  incorporated  com- 
panies having  no  "powers  but  such  as  are 
granted  or  necessarily  incident,  a  company 
having  no  such  power,  express  or  implied,  has 
no  capacity  to  lend  money,  of  course  cannot 
sue  for  it. 

*Another  ground  assumed  in  support  [*584: 
of  the  decree  of  His  Honor,  the  Chancellor,  is, 
that  the  testimony  sought  to  be  introduced  is  in- 
admissible under  the  answer.  The  defendants 
seem  to  have  some  doubts  on  that  question  and, 
therefore,  have  moved  for  leave  to  amend  their 
answer.  There  can  be  no  doubt  that  the  de- 
fendants are  bound  to  defend  themselves  on 
the  ground  assumed  in  the  answer,  and  no 
other.  12Ves.,  480;  11  Id.,  240 ;  6  Johns., 
565.  The  defendants  have  pleaded  usury  in 
a  particular  manner,  and  have  proved  it  as  laid 
in  their  answer,  and  now  seek  to  prove  it  in 
another  manner.  The  difference,  it  is  said,  is 
not  material,  as  the  $6,000,  according  to  Keeler, 
was  to  have  been  paid  in  bonds  ;  and  accord- 
ing to  Spencer,  $3,000  had  already  been  paid  in 
that  manner,  and  $3,000  more  were  subsequent- 
ly paid,  in  the  same  manner,  Oct.  28  ;  both  of 
which  sums  were  secured  by  the  note  in  ques- 
tion. In  my  opinion,  however,  they  are  sep- 
arate transactions,  according  to  the  different 
relations  of  them,  and  sufficiently  so  to  con- 
stitute distinct  and  separate  contracts,  and  one 
could  not  be  given  in  evidence  to  support  a 
pleading  setting  forth  the  other. 

Another  ground  assumed  by  counsel  is,  that 
the  defendants  being  trustees  and  admitting 
that  they  have  funds  in  hand  sufficient  to  pay 
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the  note,  cannot  set  up  this  defense.  This 
ground  is  certainly  not  tenable.  The  defend- 
ants are  some  of  them  the  original  debtors,  and 
some  are  creditors  as  well  as  makers  of  these 
notes,  and  also  trustees.  As  trustees,  they  are 
to  pay  other  creditors,  and  ought  not  to  pay 
any  illegal  demands  ;  perhaps  they  would  not 
be  bound  to  set  up  this  defense,  but  there  can 
be  no  doubt  they  are  not  bound  by  their  ob- 
ligation as  trustees  to  pay  notes  which  have  no 
legal  efficacy,  and  are  perfectly  justified  in 
availing  themselves  of  such  a  defense,  as  if 
they  were  individually  interested. 

The  ground  upon  which  the  Chancellor  has 
placed  his  decision  seems  tome  perfectly  cor- 
rect. His  proposition  is,  that  whoever  seeks 
the  aid  of  the  equitable  powers  of  the  court 
must  do  equity  ;  that  the  defendants,  like  any 
other  defendants,  may  rely  upon  usury,  either 
by  way  of  answer  or  plea,  and  prove  the  usury. 
If  they  succeed  in  their  proof,  the  plaintiffs 
must  fail ;  but  if  they  cannot  succeed  without 
585*]  calling  *upon  the  court  for  the  exer- 
cise of  its  equitable  powers,  the  court  will  re- 
fuse its  aid  unless  those  who  ask  for  equity 
are  willing  to  do  equity.  This  is  certainly 
equitable.  On  the  other  hand,  it  is  contended 
that  this  rule  is  not  applicable  unless  a  discov- 
ery is  sought  from  the  party  who  is  to  forfeit 
his  debt  by  disclosures  which  he  is  compelled 
to  make.  In  the  case  of  Fanning  v.  Dunham, 
5  Johns.  Ch.,  142,  Chancellor  Kent  lays  down 
the  general  proposition  as  above,  and  remarks: 
"  It  is  perfectly  immaterial,  in  respect  to  the 
application  of  the  principle  to  the  case  of  the 
debtor,  who  sues  here,  whether  the  usury  be 
confessed  by  the  defendant  in  his  answer,  or 
made  out  by  proof.  The  plaintiff  must  still 
consent  to  do  what  is  just  and  equitable  on  his 
part,  or  the  court  will  not  assist  him,  but  leave 
him  to  make  his  defense  at  law  as  well  as  he 
can."  In  that  case  the  plaintiff  in  chancery 
was  the  debtor,  and  was  calling  for  the  aid  of 
equity  to  relieve  him  from  an  usurious  con- 
tract. Here  the  parties  making  the  same  call 
are  the  defendants  in  the  suit,  and  it  seems  to 
me  they  should  receive  the  same  answer.  2 
Vern.,  170,  173.  The  same  principle  was  ap- 
plied in  a  court  of  law,  in  Fitzroy  v.  Grwttlim, 
1  T.  R.,  153. 

It  is  known  to  every  lawyer  that  there  are 
certain  defenses  which  are  legal,  but  which  are 
not  encouraged,  and  are  sometimes  called  un- 
conscionable. Thus  in  a  loan  of  money  where 
there  is  an  excess  of  interest,  however  small 
the  excess  contracted  for  may  be  over  the  legal 
rate  of  interest,  it  is  usury  which  avoids  the 
security,  and  the  creditor  loses  his  whole  de- 
mand. So  where  an  indulgent  creditor  per- 
mits the  Statute  of  Limitations  to  attach,  the 
presumption  of  law  is,  that  the  debt  is  paid, 
though  the  fact  generally  is  otherwise.  When 
defenses  of  this  nature  are  interposed  ;  and 
when  the  court  must  see  and  know  that  the  de- 
fendant is  seeking  to  avoid  the  payment  of  an 
honest  debt,  they  will  require  him  to  bring 
himself  within  the  practice  of  the  court  in  the 
first  instance,  and  if  he  makes  a  slip,  they  will 
not  treat  him  with  that  indulgence  which  is 
freely  extended  to  others.  Hence  in  a  court  of 
law,  the  defendant  who  is  bound  to  plead 
usury,  is  also  bound  to  prove  it  as  pleaded,  and 
courts  of  law  are  cautious  how  they  grant  leave 
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to  *amend  to  enable  a  party  to  sustain  [*586 
an  unconscionable  defense,  or  to  aid  him  in  a 
penal  action. 

In  the  case  of  Jackson  v.  Murray, I  Cow.,  158, 
we  refused  leave  to  amend  where  the  Statute 
of  Limitations  had  attached, because  the  amend- 
ment would  enable  the  plaintiff  to  evade  the 
statute  which  had  been  passed  for  quieting 
titles  in  a  certain  section  of  the  State,  ft  would 
have  enabled  the  plaintiff  substantially  to  bring 
a  new  suit  after  the  time  limited  by  the  Legis- 
lature ;  this  the  court  had  no  right  to  do,  as  it 
would  have  been  virtually  dispensing  with  the 
statute.  But  I  cannot  see  that  there  is  any -dis- 
crepancy, as  was  suggested  on  the  argument, 
between  that  case  and  those  which  require  a 
defendant  to  plead  the  Statute  of  Limitations 
in  the  first  instance,  if  he  intends  to  rely  on  it. 
In  the  case  of  Utica  Ins.  Co.  v.  Scott,  6  Cow., 
606, in  granting  the  amendment,  it  was  express- 
ly declared,  that  the  defendant  should  not 
plead  a  new  unconscionable  defense.  It  was 
said  that  the  plea  permitted  to  be  amended  was 
of  the  same  character;  but  in  that  case  the  Su- 
preme Court  felt  constrained  to  consider  the 
case  as  if  the  demurrer  had  in  the  first  instance 
been  correctly  decided  in  that  court,  where  the 
judgment  would  have  been  for  the  plaintiffs 
with  leave  to  the  defendant  to  amend.  That 
amendment  extended  to  the  same  plea.  The 
defendant  had  a  right  to  draw  a  good  plea  to 
embrace  the  defense  originally  intended.  So 
in  the  case  under  consideration,  had  the  answer 
been  adjudged  defective  in  not  presenting  the 
defense  which  the  defendants  intended  to  pre- 
sent, I  should  be  of  opinion  that  they  ought  so 
to  amend  as  to  present  the  defense  which  they 
attempted  unsuccessfully  to  rely  upon.  Such, 
however,  is  not  their  case.  They  ask  to  prove 
a  defense  which  is  distinct  from  that  which 
they  had  presented,  and  which  they  had 
sworn  they  believed  to  be  the  true  one.  In 
Hallagan  ads.  Golden,  1  Wend.,  302,  the  court 
refused  liberty  to  the  defendant  to  add  a  plea 
of  the  Statute  of  Limitations  after  issue  joined, 
and  though  no  reasons  are  given  in  the  re- 
port, the  reasop  assigned  when  the  decision 
was  made,  was  that  given  in  1  Archb.  Pr., 
124,  which  was  also  referred  to  ;  that  where 
leave  is  given  to  add  a  new  plea,  it  will  only 
be  done  under  particular  circumstances,  and 
then  the  new  plea  must*go  to  the  mer-  [*587 
its  and,  therefore,  the  court  has  refused  to  al- 
low a  defendant  to  add  the  plea  of  the  Statute 
of  Limitations.  This  plea,  as  was  said  in  2 
Wils.,  253,  excludes  the  merits.  In  Jackson  v. 
Varick,  2  Wend.,  294,  it  was  said  the  rule  is 
uniform,  if  a  party  neglects  to  plead  the  Stat- 
ute of  Limitations  he  loses  his  plea.  It  is  a  strict 
defense,  and  if  the  party  lets  it  slip,  the  court 
will  not  relieve  him.  Had  the  defendants  in 
these  last  two  cases  pleaded  the  Statute  of  Limi- 
tations defectively, leave  would,  probably,  have 
been  given  to  amend  according  to  the  principle 
of  the  case  of  Utica  Ins.  Co.  v.  Scott.  But  none 
of  these  cases  afford  a  precedent  for  admitting 
an  additional  plea  or  answer  of  a  defense  which 
is  not  to  be  favored. 

On  the  whole,  therefore,  I  am  of  opinion  that 
the  facts  disclosed  by  the  testimony  of  James 
Keeler  show  an  usurious  loan  :  and  that  the 
facts  disclosed  in  the  Superior  Court  of  the 
City  of  N.  Y.  by  Mark  Spencer,  also  show  an 
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usurious  loan  ;  but  that  the  answer  put  in  by 
the  defendants,  though  supported  by  the  testi- 
mony of  Keeler,  is  not  sufficient  to  admit  evi- 
dence such  as  that  given  by  Spencer  in  the  Su- 
perior Court ;  and  that,  therefore,  the  Chan- 
cellor.in  the  exercise  of  a  sound  legal  discretion, 
decided  correctly  in  refusing  leave  to  re-exam- 
ine Mark  Spencer,  as  well  for  the  reasons  above 
assigned,  as  for  the  reason  assigned  bv  the 
Chancellor,  that  a  party  asking  the  equitable 
interference  of  a  court  of  equity, to  enable  him 
to  set  up  the  defense  of  usury,  must  first  con- 
sent to  do  equity  by  offering  to  pay  the  money 
actually  borrowed  with  interest. 

The  same  objections  exist  to  the  application 
for  leave  to  amend  the  answer  ;  both  applica- 
tions must  be  governed  by  the  same  principles, 
and  should  receive  a  similar  decision. 

I  am,  therefore,  of  opinion  that  the  several 
orders  of  the  Chancellor  appealed  from  in  this 
case  should  be  affirmed. 

Justices  Sutherland  and  Marcy  expressed 
their  concurrence  in  the  opinion  pronounced  by 
the  Chief  Justice. 

Mr.  Senator  S.  Allen  was  also  in  favor  of 
an  affirmance  of  the  orders  of  the  Chancellor. 
588*]He  was  of  opinion  that  the  *granting  of 
an  application  for  the  re-examination  of  a 
witness  must  necessarily  be  left  to  the  discre- 
tion of  the  Chancellor,  to  be  exercised  accord- 
ing to  the  circumstances  of  each  case,  or  other- 
wise there  would  be  no  telling  when  the  testi- 
mony would  close  or  when  a  cause  in  chancery 
would  be  ended.  He  deemed  it  right,  too,  that 
the  appellants  asking  for  equity  should  do 
equity. 

Mr.  Senator  Benton  was  in  favor  of  affirm- 
ance, for  the  reasons  assigned  by  the  Chancellor 
in  denying  the  applications. 

Whereupon,  it  was  unanimously  ordered, 
adjudged  and  decreed,  that  the  several  orders 
of  the  Chancellor  appealed  from  in  this  case  be 
affirmed,  &c. 

Affirming— 1  Paige,  429. 

Re-examination  of  witness.  Cited  in— 6  Wend.,  277. 

Loan  by  corporation  on  unauthorized  security. 
Cited  in— 7  Wend.,  34;  1  Sand.  Ch.,291;  10  N.  Y.,  298: 
12  N.  Y.,  501 :  17  Barb.,  380 ;  12  BlaUhf .,  215;  13  Bank. 
Hear..  127 :  37  Mo.,  407. 

Amendment  of  plea,  usury,  Statute  of  Limitations. 
Cited  in— 7  Wend.,  99 ;  16  Wend.,  376 ;  20  Wend.,  634  ; 
22  Wend.,  610 ;  6  Hill,  226 ;  3  Paigre,  197 ;  7  Paige,  354 ; 
5  Trans.  App.,  70 ;  3  Barb.  Ch.,  633;  Clarke,  385;  37 
N.  Y.,  453 ;  22  Barb.,  164 ;  7  How.  Pr.,  235 ;  22  How. 
Pr..  230;  44  How.  Pr.,  318;  6  Abb.  Pr.,  77;  10  Abb.  Pr., 
65 ;  13  Abb.  Pr.,  269 ;  2  Sand..  697 ;  57  111.,  140  01  Am. 
Rep.,  6) ;  21  Mich.,  573. 


THE  BANK  OF   COLUMBIA,   Appellants, 

AND 

THE  ATTORNEY-GENERAL,  Respondent. 

Insolvency — Proceeding  against  Bank  under 
Statute—  What  Evidence,  Sufficient  to  Estab- 
lish Fact  of  Insolvency — Appointment  of  Re- 
ceiver— Practice — Amount  of  Security — Act, 
Constitutional  as  Respects  Corporations  Estab- 
lished Previous  to  its  Passage. 

In  a  proceeding1  against  a  bank  by  the  Attorney- 
General  under  the  "Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies,  and  to 
Facilitate  Proceedings  Against  Them,"  if,  in  the  bill 
filed  by  way  of  inf  ormation.f  acte  and  circumstances 
are  stated,  verified  by  affidavit  expressing  belief  in 
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the  truth  of  those  facts,  and  they  are  of  such  a  char- 
acter as  to  raise  a  fair  presumption  that  the  bank 
proceeded  against  is  insolvent,  and  are  not  contra- 
dicted or  explained  by  the  bank,  on  a  motion  for 
the  appointment  of  a  receiver  after  due  notice,  the 
fact  of  insolvency  will  be  considered  as  proved 
within  the  meaning  of  the  Act. 

A  receiver  may  be  appointed  by  the  Chancellor  in 
the  first  instance,  without  a  previous  reference  to 
and  appointment  by  a  master. 

The  amount  of  the  security  to  be  given  by  the 
receiver  rests  in  the  discretion  of  the  Chancellor. 

A  direction  by  the  Chancellor  to  a  master  not  to 
take  a  nomination  of  any  person  as  receiver  who 
was  an  officer  or  agent  of  the  bank  proceeded  against 
at  the  time  it  stopped  payment,  or  at  any  time 
within  six  months  previous  thereto,  is  discreet  and 
proper. 

The  Act  of  the  Legislature  under  which  these  pro- 
ceedings are  had  is  a  valid  and  not  an  unconstitu- 
tional law  as  it  respects  in  corporations  gran  ted  pre- 
vious to  its  passage. 

Opinions  supporting  the  decision  of  this  court  de- 
livered by  Mr.  Justice  Sutherland  and  Senators  S. 
Allen,  Benton  and  Oliver.  Opinions  in  opposition 
delivered  by  Senators  E.  B.  Allen  and  Maynard. 

Citations— 19  Johns.,  321. 322,  596  ;  9  Johns.,  75 ;  10 
Johns.,  167 :  11  Johns.,  175, 176 ;  1  Hopk.  Ch.,  156, 596 ; 
Big.  Dig.,  181 ;  1  Johns.  Dig.,  37,  418 ;  3  P.  Wms.,  379; 
U.  S.  Const.  Art.  1,  sec.  10,  subdiv.  II. ;  5  Taunt.,  548. 

A  PPEAL  from  chancery.  June  13, 1829,  the 
1JL  Attorney-General  of  this  State  filed  an  in- 
formation against  the  *President,  Di-  [*589 
rectors  and  Company  of  the  Bank  of  Colum- 
bia, in  which  he  stated  the  incorporation  of  the 
Company  Mar.  6,  1793,  for  banking  purposes; 
that  the  Company  commenced  and  pursued  the 
business  of  banking  by  the  issuing  of  bank 
bills  or  notes  in  the  name  of  the  Corporation, 
and  by  receiving  deposits  and  making  dis- 
counts, and  that  they  continued  such  banking 
operations  for  the  space  of  36  years,  during 
which  time  large  sums  of  money  were  received 
by  the  Corporation,  large  amounts  of  bank  bills 
were  issued  and  put  in  circulation,  and  that 
the  Corporation  acquired  various  species  of 
property  and  choses  in  action;  and  he  further 
stated,  that  while  large  amounts  of  the  bills  or 
notes  of  the  Corporation  were  in  circulation, 
and  while  the  Corporation  was  otherwise 
largely  indebted,  the  said  Corporation,  by  the 
fraud,  neglect  or  mismanagement  of  some  or 
all  of  its  officers  and  agents,  had  become  and 
then  was,  as  he,  the  Attorney- General,  had  been 
informed  and  believed,  wholly  insolvent  and 
unable  to  pay  its  debts,  or  to  redeem  its  bills 
or  notes  in  specie,  or  other  lawful  money  of 
the  U.  S. ;  and  that  being  so  insolvent, the  Cor- 
poration had  discontinued  their  banking  opera- 
tions, stopped  payment  of  their  debts  and  bills 
or  notes,  and  neglected  and  refused  to  pay  such 
debts  or  redeem  such  bills  or  notes  id  specie. 
The  bill  prayed  an  injunction  restraining  the 
Corporation  from  the  exercises  of  its  fran- 
chises, from  collecting  or  receiving  any  debts 
due,  and  from  paying  out  or  transferring  any 
moneys  or  effects  belonging  to  the  Corpora- 
tion; it  also  prayed  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property,  moneys 
and  effects  of  the  Corporation,  and  to  distrib- 
ute the  same  among  the  fair  and  honest  cred- 
itors thereof,  and  for  a  subpoena,  &c.  The 
usual  affidavit  accompanying  an  injunction  bill 
was  attached,  made  by  the  Attorney-General, 
that  the  several  matters  set  forth  in  the  infor- 
mation, as  far  as  they  concerned  his  own  act 
and  deed,  were  true  of  his  own  knowledge,  and 
so  far  as  they  concerned  the  act  or  deed  of  any 
other  person  or  persons  or  body  corporate,  he 
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believed  the  same  to  be  true.  An  injunction 
was  allowed  and  served.1 
59O*]  *June  15,  notice  was  served  on  the 
Corporation,  that  June  28  the  Chancellor  would 
be  moved  for  the  appointment  of  a  receiver 
according  to  the  prayer  of  the  information, 
with  a  copy  of  which  and  with  a  copy  of  an 
affidavit  made  by  the  Comptroller  of  the  State, 
the  Corporation  was  at  the  same  time  served. 
The  affidavit  of  the  Comptroller  was  made 
June  13,  and  stated,  that  for  ten  days  and  up- 
wards, then  last  past,  it  had  been  and  still  was 
commonly  and  generally  reported  and  believed 
that  the  Bank  of  Columbia  had  stopped  pay- 
ment, and  had  neglected  or  refused  to  redeem 
or  pay  the  bills  or  notes  of  the  Bank  in  circula- 
tion, and  that  the  Bank  was  insolvent  and  un- 
able to  pay  its  debts;  that  the  same  facts  had 
been  often  published  in  the  public  newspapers, 
without  any  denial  or  contradiction  to  his 
knowledge  or  belief,  and  that  he  had  no  doubt 
that  the  said  Bank  was  insolvent  and  unable  to 
pay  its  debts;  and  that  the  said  Bank  for  ten 
days  then  last  past,  and  upwards,  had  neglect- 
ed or  refused  to  redeem  its  bills  or  notes  in  cir- 
culation. 

Upon  the  hearing  of  the  parties  upon  the 
above  papers,  the  Chancellor  made  a  decretal 
order  that  a  receiver  be  appointed  according  to 
the  prayer  of  the  information,  and  that  he  give 
bond  with  two  sufficient  sureties  in  the  sum  of 
$20,000  for  the  faithful  execution  of  his  trust. 
The  Chancellor  also  made  reference  to  a  master 
to  receive  from  the  Attorney-General,  or  any 
59 1*]  *creditor  of  the  Bank  or  any  other  per- 
sons interested  in  the  matter,  nominations  of  a 
proper  person  to  be  appointed  receiver,  naming 
a  day  for  the  receiving  of  the  nominations;  di- 
recting the  master,  however,  not  to  receive  a 
nomination  of  any  person  as  receiver  who  was 
an  officer  or  agent  of  the  Bank  at  the  time  it 
stopped  payment  or  at  any  time  within  six 
months  previous  thereto,  and  ordering  him  by 
a  certain  day  to  report  the  names  of  the  per- 
sons nominated  and  their  fitness,  and  the  names 
of  the  sureties  proposed  and  their  sufficiency. 
The  reasons  of  the  Chancellor  may  be  seen  in 
1  Paige  Ch.,  511. 

From  this  order  the  Corporation  appealed. 
The  cause  was  argued  by 

Mr.  A.  Van  Vechten,  for  the  appellants; 
and  by, 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  re- 
spondent, in  person. 

The  following  points  were  made  on  the  part 
of  the  appellants: 

1 .  The  appellants  were  a  corporation  created 
and  existing  under  the  Constitution  and  laws 
of  this  State  and  of  the  U.  S.  prior  to  the  year 
1825;  the  rights,  privileges  and  powers  of  the 


Corporation  were  not  affected  by  any  Act  of 
the  Legislature  to  which  it  was  not  a  party. 
The  Act  of  1825  is,  therefore,  void  and  inoper- 
ative as  to  the  appellants. 

2.  The  bill  of  information  does  not  set  forth 
any  facts  or  circumstances  to  authorize  the 
Chancellor  to  cause  a  receiver  to  be  appointed, 
or  to  take  the  estate  of  the  Corporation  out  of 
the  hands  of  its  officers. 

8.  The  Chancellor  had  not  before  him  any  le- 
gal or  sufficient  evidence  of  the  insolvency  of 
the  Corporation,  or  of  their  violation  of  any 
law,  to  justify  his  making  any  order  for  the 
appointment  of  a  receiver. 

4.  The  appointment  of  a  receiver  Is  a  duty 
that  devolves  upon  a  master;  the  power  of  the 
Chancellor  over  the  question  arises  upon  an  ap- 
peal from  the  master's  appointment. 

5.  The  amount  of  security  to  be  given  by 
the  receiver  should  be  graduated  by  the  amount 
of  assets  to  be  committed  *to  his  charge. [*592 
The  Chancellor  had  no  evidence  before  him  or 
means  of  ascertaining  facts  to  govern  his  dis- 
cretion, but  by  a  reference  to  a  master. 

6.  The  Chancellor  erred  in  prohibiting  the 
master  from  receiving  the  nomination  of  any 
person  as  a  receiver  who  was  an  officer  or  agent 
of  the  Bank  at  the  time  it  stopped  payment  or 
at  any  time  previous  thereto. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Sutherland.  It  was  con- 
tended, on  the  part  of  the  appellants,  that  it 
was  not  sufficient  for  the  Attorney  General  to 
make  out  a  prima  facie  case  of  insolvency,  but 
that  it  was  his  duty  to  establish  the  fact  by 
clear  and  incontrovertible  evidence,  before  the 
Court  of  Chancery  had  any  right  to  move  in 
the  case.  If,  by  the  insolvency  of  a  bank,  be 
meant  its  absolute  and  final  inability  to  pay  its 
debts,  it  is  manifest  that  the  fact  of  insolvency 
can  never  be  clearly  and  positively  established, 
without  a  full  development  of  all  its  concerns. 
The  amount  of  its  notes  in  circulation,  of  its 
debts  of  every  other  description,  the  value  of 
its  real  and  personal  estate  in  possession,  the 
amount  of  debts  which  may  be  due  to  it,  and 
the  ability  or  inability  of  each  of  its  debtors  to 
pay,  must  first  be  ascertained  before  it  can  be 
positively  affirmed  of  any  bank  that  it  is  unable 
to  pay  its  debts.  If  the  Attorney-General  is 
bound  to  ascertain  and  state  all  these  facts  and 
circumstances  in  his  bill,  and  to  arm  himself 
with  evidence  to  support  his  allegations,  it  is 
manifest  that  this  part  of  the  Act  can  never  be 
enforced,  and  might  better  be  expunged  from 
the  statute  book.  The  Attorney-General  has 
no  authority  to  demand  an  inspection  of  the 
books  of  a  bank,  or  a  disclosure  of  its  concerns. 
His  means  of  knowledge  upon  this  subject  are 


1.— -This  proceeding  was  had  under  the  17th  section 
of  the  Act  entitled  "An  Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies,  to  Facili- 
tate Proceedings  Against  Them,  and  for  Other  Pur- 
poses," passed  Apr.  21st,  1825.  Stat.,  Vol.  VII.,  448, 
a.  By  this  section  it  was  enacted,  "  That  it  shall 
and  may  be  lawful  for  the  Attorney-General  of  this 
State,  and  it  is  hereby  made  his  duty  whenever  any 
incorporated  bank  is  Insolvent  and  unable  to  pay  its 
ildits,  or  has  violated  any  of  the  provisions  of  the 
Act  incorporating  such  Company,  and  also,  it  shall 
be  lawful  for  any  creditor  of  any  such  Company  to 
apply  by  petition  to  the  Court  of  Chancery,  setting 
forth  the  facts  and  circumstances  of  the  case  ;  ana 
upon  its  being  proved  to  such  court  that  such  Com- 
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pany  is  insolvent,  or  that  it  has  violated  any  of  the 
provisions  of  the  Act  incorporating  such  Company, 
or  of  any  other  act  which  shall  be  binding  on  such 
Company,  it  shall  and  may  be  lawful  for  such  court 
to  issue  an  injunction  to  restrain  such  Company  and 
its  officers  from  exercising  any  of  the  privileges  or 
franchises  granted  by  the  Act  incorporating  such 
Company,  or  by  any  other  Act,  and  from  collecting 
or  receiving  any  debts,  and  from  paying  out,  or  in 
any  wiiy  transferring  any  of  the  moneys  or  effects 
of  such  Company  until  such  court  shall  otherwise 
order;  and  it  shall  be  lawful  for  such  court  to  ap- 
point a  receiver  of  the  property,  moneys  and  effects 
of  said  Company,  and  to  distribute  the  same  among 
the  fair  and  honest  creditors  thereof." 
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those  and  those  only  which  are  possessed  by  the 
community  at  large.  He  can  judge  of  the  actual 
condition  of  a  bank  only  from  external  facts 
and  circumstances,  and  those  are  the  facts  and 
circumstances  he  is  bound  to  state  in  his  bill 
and  establish  by  proof  before  the  Chancellor. 

It  is  not  sufficient  for  the  Attorney-General  to 
allege,  in  general  terms,  that  he  believes  a  par-  j 
ticular  bank  to  be  insolvent  and  unable  to  pay  ! 
its  debts;  he  must  state  the  facts  and  circum- 
593*]  stances  *upon  which  that  belief  is 
founded,  and  if  they  are  such  as  to  raise  a  fair 
presumption  of  its  insolvency,  or,  as  it  is  com- 
monly expressed,  to  make  out  a  prima  facie 
case,  and  are  uncontradicted  or  unexplained  by 
the  Bank,  the  fact  of  insolvency  is,  in  my 
opinion,  proved  within  the  meaning  of  the  Act. 
The  Act  requires  that  the  insolvency  shall  be 
proved,  but  it  does  not  direct  in  what  manner 
it  shall  be  proved;  it  doee  not  say  that  it  shall 
be  proved  by  two  witnesses,  nor  that  the  proof 
shall  be  direct  and  positive,  nor  that  circum- 
stantial evidence  shall  be  insufficient  or  inad- 
missible; it  leaves  the  matter  at  large:  it  must 
be  proved  to  the  satisfaction  of  the  conscience 
and  judgment  of  the  Chancellor,  according  to 
the  established  rules  of  evidence  and  the  course 
and  practice  of  the  court.  The  maxim  of  the 
common  law,  that  every  man  shall  be  pre- 
sumed to  be  innocent  until  he  is  proved  to  be 
guilty,  is  as  authoritative  as  though  it  were  em- 
bodied in  a  statute,  and  yet  how  few  of  the 
vast  multitude  who  have  been  criminally  tried 
and  condemned  have  been  convicted  upon  any 
other  than  circumstantial  evidence.  The  pro- 
ceedings authorized  by  the  17th  section  of  the 
Act  were  evidently  intended  to  be  prompt  and 
summary.  The  object  of  the  Legislature  was 
to  arrest  the  operations  of  failing  or  insolvent 
banks,  and  to  save  from  the  wreck  something 
for  their  fair  and  honest  creditors. 

If  prima.  facie  evidence  of  insolvency  be  not 
sufficient  to  authorize  the  Chancellor  to  inter- 
fere, it  is  obvious  that  no  injunction  can  ever 
be  issued  or  a  receiver  be  appointed  until  the 
officers  or  directors  of  the  Bank  against  which 
the  proceedings  are  instituted  have  been  com- 
pelled, either  as  parties  or  witnesses,  to  make 
a  full  disclosure  of  its  affairs.  At  the  close  of 
a  chancery  suit,  after  abundant  time  has  been 
afforded  to  the  directors  and  officers  to  collect 
all  the  outstanding  debts  and  distribute  as  they 
may  think  proper  all  the  funds  of  the  Bank, 
an  injunction  may  be  issued  and  a  receiver  be 
appointed:  for  what  useful  purpose  it  is  diffi- 
cult to  imagine.  Such  never  could  have  been 
the  intention  of  the  Legislature,  nor  is  it,  in 
my  opinion,  the  fair  construction  of  the  Act. 
o94*]  *The  Attorney-General  states  in  his 
bill  that  he  has  been  informed  and  believes  that 
the  Bank  had  become  wholly  insolvent  and  un- 
able to  pay  its  debts  or  redeem  its  notes.and  that 
it  had  discontinued  its  banking  operations  and 
ceased  to  redeem  its  notes,  and  be  swears  that 
he  believes  such  information  to  be  true.  It 
might  not,  perhaps,  be  expedient  to  hold  that 
the  simple  neglect  or  refusal  of  a  bank  to  re- 
deem its  notes  should,  in  all  cases  and  under 
all  circumstances,  be  even  prima  facie  evi- 
dence of  its  insolvency.  There  may  be  a  tem- 
porary run  upon  a  bank  which  may  exhaust 
its  specie  and  put  it  out  of  its  power  for  a  few 
hours,  or  perhaps  days,  to  redeem  its  notes, 
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without  shaking  the  confidence  of  the  public 
in  its  stability;  but  it  is  in  all  cases  and  under  all 
circumstances  a  strong  ground  for  suspicion, 
and  when  to  this  is  added  the  oath  of  the  law 
officer  of  the  State,  whose  duty  it  is  to  enforce 
the  provisions  of  this  Act,  that  he  believes  such 
bank  to  be  insolvent  and  unable  to  pay  its  debts, 
I  think  considerations  of  public  policy,  as  well 
as  a  due  regard  to  the  objects  which  it  was  the 
intention  of  the  Legislature  to  accomplish,  re- 
quire us  to  consider  the  fact  of  insolvency  as 
proved  within  the  meaning  of  the  Act  in  ques- 
tion. When  we  consider  how  important  it  is  to 
the  community  at  large,  and  to  these  moneyed 
corporations  that  their  credit  should  be  unsus- 
pected, and  the  facility  with  which,  in  the  or- 
dinary state  of  the  country,  temporary  loans 
can  be  obtained  to  any  amount  upon  adequate 
security  for  the  purpose  of  sustaining  a  bank, 
it  is  fair  to  conclude  that  a  bank  that  refuses 
to  redeem  its  notes  is  destitute  of  substantial 
funds  as  well  as  credit.  But  if  the  suspension 
of  its  operations  be  owing  merely  to  accidental 
and  temporary  causes,  it  can  be  easily  shown 
to  the  court,  and  the  presumption  of  insolv- 
ency will  be  repelled. 

I  am  aware  that  it  was  held  by  the  Supreme 
Court  in  the  case  of  Jeff.  Co.  Bank  v.  Chapman, 
19  Johns.,  322,  that  the  refusal  of  a  bank  to 
pay  its  bills  was  not  sufficient  evidence  of  its 
insolvency  to  prevent  the  bona  fide  holder  or 
purchaser  of  their  bills,  after  such  refusal  to 
redeem,  from  setting  off  such  bills  against  a 
note  held  and  prosecuted  against  him  by  the 
Bank.  But  what  was  that  case?  The  Bank  sued 
Chapman  upon  a  note  made  by  him  Apr.  26, 
*1819,  payable  in  90  days.  He  pleaded  [*595 
the  general  issue,  with  notice  to  set-off,  and 
upon  the  trial  offered  in  evidence,  by  way  of 
set-off,  bank  bills  or  notes  issued  by  the  Bank 
of  a  date  prior  to  the  commencement  of  the  suit. 
The  Bank  stopped  payment  before  the  defend- 
ant's note  became  due.  The  set-off  was  objected 
to,  first,  on  the  ground  that  it  did  not  appear 
that  the  bills  offered  as  a  set-oJf  were  in  the 
hands  of  the  defendant  before  the  commence- 
ment of  the  suit.  This  was  held  by  the  court 
to  be  a  fatal  objection  to  the  set-off,  and  the 
cause  was  decided  on  that  ground.  It  was  also 
said  that  the  notes  were  purchased  by  the  de- 
fendant after  the  Bank  had  stopped  payment 
and  became  insolvent,  and  that  it  would  be  a 
fraud  upon  the  other  creditors  of  the  Bank  to 
allow  a  set-off  under  such  circumstances.  The 
Bank,  the  plaintiff,  alleged  its  own  insolvency 
to  defeat  the  set  off ;  and,  as  evidence  of  its  in- 
solvency, showed  that  it  had  ceased  to  redeem 
its  bills.  Under  such  circumstances,  it  was  cor- 
rectly said  by  the  court  that  the  refusal  of  the 
Bank  to  redeem  its  bills  did  not  prove  that  it 
was  insolvent.  If  a  party  sets  up  his  own  in- 
solvency to  defeat  a  claim  against  him  he  must 
prove  it.  The  fact,  if  it  exists,  must  be  within 
his  knowledge,  and  he  is  bound  to  produce  the 
best  evidence  of  the  fact,  which,  from  the  nat- 
ure of  the  case,  may  be  presumed  to  be  within 
his  power. 

But  it  is  said  that  it  is  apparent  from  the  6th 
section  of  the  Act  under  which  these  proceed- 
ings are  had,  that  the  Legislature  did  not  in- 
tend that  the  neglect  or  refusal  of  a  bank  to 
redeem  its  bills,  for  any  period  short  of  a  year, 
should  be  evidence  of  its  insolvency.  Thatsec- 
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lion  among  other  things,  provides,"  that  when- 
•ever  any  incorporated  company  shall  have  re- 
mained insolvent  for  one  whole  year,  or  for 
one  year  shall  have  neglected  or  refused  to  re- 
•deem  its  notes,  &c.,  or  shall  for  one  year  have 
suspended  the  ordinary  business  of  such  incor- 
poration, such  company  shall  thereupon  be 
•deemed  and  adjudged  to  have  surrendered  the 
rights,  privileges  and  franchises  granted  by  any 
Act  of  Incorporation,  and  shall  be  deemed  to 
be  dissolved."  By  this  section  it  will  be  per- 
ceived that  the  neglect  of  a  bank  to  redeem  its 
notes  for  a  year  produces,  per  se,  a  dissolution 
59O*J  of  the  Corporation.  As  soon  as  the  *fact 
is  judicially  ascertained,  the  Corporation  is  at 
at  an  end.  No  explanation  is  admissible.  The 
fact  is  made  conclusive  evidence  of  the  insolv- 
ency of  the  Corporation  ;  but  it  by  no  means 
follows  that  because  the  Legislature  have  said 
that  a  neglect  of  a  bank  to  redeem  its  bills,  or 
carry  on  its  ordinary  operations  for  a  whole 
year  shall  be  conclusive  evidence  of  insolvency, 
and  shall  dissolve  the  Corporation,  that  a  sus- 
pension of  its  business  and  a  refusal  to  redeem 
for  a  shorter  period  shall  not  be  presumptive 
•evidence  of  the  same  fact,  for  the  purpose  of 
authorizing  the  Chancellor  to  issue  an  injunc- 
tion. The  objects  of  the  two  sections  are  en- 
tirely different. 

The  next  inquiry  is,  whether  the  fact  that  the 
Bank  had  discontinued  its  business  and  neg- 
lected, or  refused  to  redeem  its  notes,  was 
proved  before  the  Chancellor,  by  competent 
and  sufficient  evidence.  The  Attorney-General 
produced  no  evidence  except  his  own  affida- 
vit attached  to  his  bill  and  the  affidavit  of 
the  Comptroller  of  the  State.  The  Attorney- 
general  does  not  profess  to  have  any  personal 
knowledge  in  relation  to  the  facts  set  forth  in 
this  bill,  but  merely  swears  that  he  believes 
them  to  be  true.  The  Comptroller  states,  "that 
for  ten  days  and  upwards  then  last  past,  it  had 
been  and  then  was  commonly  and  generally  re- 
ported and  believed  that  the  Bank  had  stopped 
payment,  and  had  neglected  or  refused  to  re- 
deem or  pay  its  bills  or  notes  in  circulation, 
and  that  the  Bank  was  insolvent  and  unable  to 
pay  its  debts  ;  that  the  same  facts  have  often 
been  published  in  the  public  newspapers  with- 
out any  denial  or  contradiction  to  his  knowl- 
edge or  belief;  and  that  he  has  no  doubt  that 
the  Bank  is  insolvent,  and  unable  to  pay  its 
debts,  and  that  it  has  for  ten  days  last  past  and 
upwards  neglected  and  refused,  and  still  does 
neglect  and  refuse,  to  redeem  its  bills  or  notes 
in  circulation."  This  affidavit  was  served  upon 
the  solicitor  of  the  appellants,  with  a  notice 
from  the  Attorney-General  that  upon  the  in- 
formation exhibited,  and  the  said  affidavit,  the 
Chancellor  would  be  moved  that  a  receiver  be 
appointed.  The  motion  was  opposed  on  the 
ground,  as  I  understand  it,  that  the  neglect  of 
the  Bank  to  redeem  its  notes  was  not  proof  of 
its  insolvency  within  the  meaning  of  the  Act. 
But  the  fact  that  the  Bank  had  discontinued  its 
operations  and  stopped  payment  of  its  bills,  I  un- 
597*]  derstand  *to  have  been  tacitly  admitted 
or  certainly  not  denied.  It  was  a  matter  of  such 
public  notoriety,  and  had  produced  so  deep  a 
sensation  throughout  the  community,  that  strict 
and  technical  proof  of  the  fact  was  probably 
deemed  unnecessary,  both  by  the  parties  and 
the  court.  It  is  also  stated,  in  the  opinion  of  the 


Chancellor,  that  before  the  motion  came  on, 
similar  information  to  that  contained  in  the  bill 
and  affidavits  presented  by  the  Attorney-Gen- 
eral had  been  communicated  to  the  court  by 
the  oaths  of  certain  creditors  of  the  institution 
who  had  applied  for  and  obtained  injunctions 
in  the  City  of  N.  Y.  Under  all  these  circum- 
stances. I  think  we  may  consider  the  fact  that 
the  Bank  had  stopped  payment  as  conceded  be- 
fore the  Chancellor.  A  fact  of  such  public  no- 
toriety, if  not  denied  either  by  evidence  or  in 
argument,  the  Chancellor  might  well  consider 
as  admitted. 

The  position  advanced  by  the  counsel  of  the 
appellants  that  the  Chancellor  has  no  right  to 
appoint  a  receiver,  but  that  the  appointment 
must  be  made  by  a  master  in  the  first  instance 
and  can  be  controlled  by  the  Chancellor  only 
upon  appeal,  appears  to  me  to  be  unsound!. 
The  reference  to  a  master  in  this  and  most  other 
cases  is  for  the  convenience  of  the  Chancellor, 
and  to  facilitate  and  expedite  the  business  of 
the  court ;  but  where  there  is  no  statute  regu- 
lations upon  the  subject,  it  cannot  be  a  ground 
of  appeal  that  the  Chancellor  does  himself,  in 
the  first  instance,  what  he  has  an  unquestion- 
able right  finally  to  control. 

The  master,  in  this  case,  was  ordered  to  re- 
ceive nominations  of  proper  persons  to  be  ap- 
pointed receivers,  to  decide  upon  their  compe- 
tency and  the  sufficiency  of  their  sureties,  and 
to  report  to  the  court  the  names  of  the  respect- 
ive persons  nominated  and  their  fitness  for  the 
appointment,  and  the  names  and  sufficiency  of 
the  several  persons  proposed  as  their  sureties. 
It  will  be  perceived,  that  under  this  order  all 
the  preliminary  investigations  are  to  be  made 
by  the  master,  and  he  is  to  report  all  the  facts 
and  his  opinion  as  to  the  fitness  of  the  respect- 
ive persons  nominated  for  the  office.  The  Chan- 
cellor upon  this  report  has  all  the  light  and  evi- 
dence upon  the  subject,  and  perhaps  more 
than  he  would  have  upon  a  regular  appeal  from 
the  master's  order,  and  is  *possessed  [*598 
of  all  the  means  requisite  to  a  judicious  selec- 
tion of  a  receiver  which  were  possessed  by  the 
master  himself.  There  certainly  is  nothing 
wrong  in  principle  in  the  Chancellor's  reserving 
to  himself,  under  such  circumstances,  the  nom- 
ination of  a  receiver  ;  and  the  course  adopted 
by  him  saves  some  of  the  expense  and  delay 
which  would  be  produced,  by  what  is  alleged 
to  be  the  ordinary  mode  of  proceeding. 

Nor  is  there,  in  my  opinion,  any  well  found- 
ed objection  to  that  part  of  the  decree  which 
directs  the  receiver  to  give  a  bond  with  two 
sufficient  sureties  in  the  sum  of  $20,000.  It  is 
said  that  the  amount  of  the  security  should  be 
graduated  by  the  amount  of  assets  which  would 
probably  come  into  the  hands  of  the  receiver, 
and  that  the  Chancellor  had  no  means  without 
a  reference  to  a  master  of  forming  any  discreet 
opinion  upon  the  subject.  A  receiver,  when 
appointed,  becomes  an  officer  of  the  court,  and 
is  bound  to  obey  all  the  orders  and  directions 
of  the  Chancellor  in  relation  to  the  fund  in  his 
hands.  The  Chancellor  may  compel  him  to  pay 
into  court  or  to  distribute  the  fund  among  the 
creditors  of  the  Bank,  whenever  it  shall  amount 
to  any  particular  sum,  and  in  this  way  prevent 
an  accumulation  of  assets  in  his  hands  which 
shall  exceed  the  amount  of  his  security.  He 
may  be  required  to  report  weekly  or  monthly 


WEND.  3. 


N.  Y.  R.,  10. 


31 


481 


598 


COURT  OF  ERKOBS,  STATE  OP  NEW  IORK. 


1829 


so  as  to  keep  the  Chancellor  constantly  informed 
as  to  the  state  of  the  trust  fund.  It  is  not  nec- 
essary, therefore,  to  insure  the  safety  of  the 
fund,  that  the  security  given  should  be  equal 
to  the  aggregate  amount  which  will  probably 
pass  through  the  hands  of  the  receiver  ;  and 
such  a  regulation  I  apprehend  would  have  the 
effect  of  excluding  from  those  appointments 
that  class  of  men  who  would  be  most  likely  to 
execute  the  trust  with  intelligence  and  fidelity. 
The  character  of  the  receiver  as  a  man  of  busi- 
ness and  integrity,  is  much  more  important 
than  the  amount  of  the  security  which  he  may 
be  required  to  give.  Nor  is  the  rule  contended 
for,  that  which  is  generally  adopted  in  relation 
to  public  officers. 

The  only  remaining  point  relates  to  that  part 
of  the  decree  which  directs  the  master  to  re- 
ceive no  nomination  of  any  person  as  receiver 
who  was  an  officer  or  agent  of  the  Bank  at  the 
599*]  *time  it  stopped  payment,  or  at  any 
time  within  six  months  previous  thereto. 

The  selection  of  a  receiver  from  the  names 
presented  to  the  Chancellor  was  a  matter  of 
sound  discretion.  It  is  not  pretended  that  an 
appeal  would  lie  from  his  decision  upon  the 
subject ;  most  certainly  not  unless  there  were 
the  most  substantial  objections  to  the  person 
named.  The  refusal  of  the  Chancellor  to  ap- 
point any  particular  individual  would  not  be  a 
ground  for  an  appeal,  and  the  appellants  can 
hardly  be  said  to  be  aggrieved  by  an  order 
which  excludes  their  officers  from  the  list  of 
nominations  to  be  received  by  the  master,  when, 
if  their  names  had  been  received,  it  was  in  the 
power  of  the  Chancellor,  practically  and  defin- 
itively, to  exclude  them  from  the  appointment. 
It  was  unnecessary  for  the  Chancellor  to  insert 
in  his  decree  the  provision  in  question  ;  he 
might  have  left  the  master  unrestricted  in  this 
respect,  and  have  suspended  his  final  judgment 
upon  the  subject  until  it  became  necessary  for 
him  to  make  the  appointment  ;  but  I  have  no 
hesitation  in  saying  that  the  considerations 
stated  in  the  opinion  of  the  Chancellor  have  en- 
tirely satisfied  me  that  it  would  have  been  an 
act  of  gross  indiscretion  in  him,  under  the  cir- 
cumstances of  this  case  as  they  existed  when 
the  decree  was  pronounced,  to  have  conferred 
the  appointment  of  receiver  upon  any  of  the 
officers  of  the  Bank.  He  observes  :  "The  offi 
cers  of  the  Bank  had  made  no  expose  of  any 
of  their  concerns  to  the  public  ;  when  called 
upon  to  show  cause  why  a  receiver  should  not 
be  appointed,  they  produced  no  accounts  nor 
gave  any  information  to  the  court  as  to  the 
amount  of  their  debts,  or  their  means  of  pay- 
ment. They  did  not"  even  state  when,  or  by 
what  means,  their  capital  of  $169,000  had  been 
lost,  so  as  to  enable  the  court  to  form  an  opin- 
ion, whether  it  would  be  right  and  proper  to 
intrust  the  interest  of  their  numerous  creditors 
to  the  care  or  management  of  one  of  their  num- 
ber. It  was  impossible  to  ascertain  without  a 
long  and  tedious  examination  of  some  weeks, 
or  perhaps  months,  whether  it  might  not  be 
the  duty  of  the  receiver  to  institute  proceed- 
ings against  every  officer  of  the  Corporation 
under  some  of  the  provisions  of  the  statute  of 
1825.  If  the  property  of  the  institution  had 
6OO*]  been  assigned  *by  them  to  pay  favored 
creditors,  in  contemplation  of  insolvency,  or 
after  they  had  stopped  payment,  it  would  be 
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the  duty  of  the  receiver  to  prosecute  them  for 
the  purpose  of  obtaining  the  amount  for  the 
benefit  of  the  creditors  generally;  if  they  were 
indebted  to  the  institution,  it  might  be  neces- 
sary to  enforce  the  collection  of  such  demands 
by  suits  ;  and  if  theie  had  been  any  fraud  or 
mismanagement  of  the  institution  by  which 
the  officers  had  made  themselves  personally  li- 
able to  the  creditors,  it  would  be  the  duty  of 
the  receiver  to  investigate  the  subject,  and  ex- 
pose the  fraud,  if  any  existed."  I  can  add 
nothing  to  the  force  of  these  observations. 

I  have  not  thought  it  necessary  to  discuss 
the  question  as  to  the  constitutionality  of  the 
Act  under  which  the  proceedings  in  this  case 
were  instituted  and  are  conducted.  The  coun- 
sel for  the  appellants  avowed  that  the  point  was 
suggested  by  him  for  the  purpose  of  saving 
the  ulterior  rights  of  his  clients,  and  not  be- 
cause he  deemed  it  important  in  the  decision 
of  this  case.  I  shall,  therefore,  content  myself 
with  saying,  in  general  terms,  that  in  my  opin- 
ion there  is  no  ground  for  questioning  the  con- 
stitutionality of  the  Act. 

I  am  for  affirming  the  decree  of  the  court 
below. 

The  Chief  Justice  and  Mr.  Justice  Marcy 
expressed  their  concurrence  in  the  opinion  de- 
livered by  Mr.  Justice  Sutherland. 

By  Mr.  Senator  E.  B.  Allen.  In  the  view 
I  have  taken  of  this  case  it  will  be  necessary  to 
notice  only  one  of  the  objections  taken  by  the 
appellants,  and  that  is  as  to  the  sufficiency  of 
of  the  proof  upon  which  the  order  was  granted. 

What  was  the  proof  before  the  Chancellor, 
and  what  proof  does  the  statute  require  ?  By 
the  statute  it  is  enacted  that  upon  its  being 
proved  to  the  Court  of  Chancery  that  any  in- 
corporated bank  is  insolvent,  o*r  has  violated 
any  of  the  provisions  of  the  Act  incorporating 
such  Company,  or  any  other  Act  which  shall 
be  binding  on  such  Company,  it  shall  and  may 
be  lawful  for  such  court  to  issue  an  in  junction, 
&c.,  and  to  appoint  a  receiver,  &c.  The  mate- 
rial allegations  in  the  bill  to  be  proved  are,  the 
insolvency  of  the  Company;  its  having  refused 
to  redeem  its  notes  and  bills  ;  having  discon- 
tinued its  *banking  operations  ;  and  [*60 1 
having  stopped  payment  and  neglected  and  re- 
fused to  pay  its  debts.  It  is  obvious  that  the 
first  branch  of  the  Attorney-General's  affidavit 
furnishes  no  proof  of  any  one  of  these  facts. 
He  says  the  several  matters,  so  far  as  they  con- 
cern his  own  act  and  deed,  are  true  of  his  own 
knowledge,  but  the  bill  does  not  show  that  any 
one  of  them  concerns  his  own  act  and  deed;  in 
the  other  branch  of  the  affidavit  he  says  so  far 
as  they  concern  the  act  or  deed  of  any  other 
person  or  persons,  or  body  corporate,  he  be- 
lieves the  same  to  be  true.  It  is  a  naked  belief 
only.  He  does  not  speak  from  personal  knowl- 
edge or  observation  of  any  of  the  facts.  The 
bill  does  not  show  that  he  possessed  any  knowl- 
edge of  the  acts  and  deeds  of  other  persons, 
which  it  is  necessary  to  prove.  The  ground  of 
his  belief  was  hearsay  and  report.  Does  the 
affidavit  of  the  Comptroller  go  far  enough  to 
furnish  the  proof  required  by  the  statute  ?  It 
is  evident  that  he,  too,  swears  upon  mere  be- 
lief without  any  knowledge  of  facts.  He  says 
that  for  ten  days  and  upwards,  it  has  been, and 
still  is,  generally  reported  and  believed,  that  the 
bank  had  stopped  payment,  and  that  the  Bank 
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was  insolvent  and  unable  to  pay  its  debts.  So 
far  he  swears  only  to  common  report  and  the 
belief  of  others.  He  states  further,  that  he  has 
no  doubt  the  Bank  is  insolvent  And  unable  to 
pay  its  debts,  and  that  it  has  for  ten  days  and 
upwards  refused  and  still  does  refuse  to  re- 
deem its  bills,  &c.  All  these  affidavits  amount 
to  is,  that  the  witnesses  fully  believe,  from 
hearsay  and  common  report,  that  the  Bank  is 
insolvent,  has  refused  to  redeem  its  notes  and 
bills,  and  has  discontinued  banking  operations. 
Could  not  any  witness  within  the  hearing  of 
those  reports  have  made  the  same  affidavits  ? 
A  man's  belief  of  a  fact,  be  it  ever  so  confident, 
does  not  make  him  a  legal  witness  of  the  fact 
any  more  than  if  he  had  never  heard  of  it.  We 
may  all  believe  this  Bank  is  insolvent ;  but 
whether  we  do  or  not,  is  not  the  question.  Has 
It  been  legally  and  judicially  proved  within  the 
meaning  of  the  statute  ? 

It  was  said  on  the  argument  that  no  objec- 
tion was  made  to  the  appointment  of  a  re- 
ceiver. How  are  we  to  know  that  ?  We  must 
take  the  facts  as  they  appear  in  the  case.  The 
OO2*]  *rule  recites  that  counsel  was  heard  on 
the  part  of  the  appellants.  There  is  no  evi- 
dence of  any  admissions.  There  is  nothing  in 
the  case  to  contradict  the  supposition  that  the 
sufficiency  of  the  evidence  was  objected  to  on 
the  motion  for  the  order.  The  Chancellor  in 
giving  his  reasons  for  the  decree  says,  no  cause 
was  shown  to  induce  the  court  to  believe  that 
the  Bank  was  able  to  pay  its  debts  ;  and  no  in- 
formation was  given  in  relation  to  its  concerns. 
Upon  the  silence  of  the  appellants  he  holds 
the  affidavits  to  be  prima  facie  evidence  of  in- 
ability or  insolvency.  He  observes,  "that  the 
Bank  had  stopped  payment  was  not  conclusive 
evidence  of  its  inability  to  pay  its  debts,  but  it 
was  at  least  prima  facie  evidence  of  such  in- 
ability or  insolvency."  Before  this  conclusion 
can  be  drawn,  I  would  ask,  how  is  it  proved 
that  the  Bank  had  stopped  payment  ?  The 
stopping  of  payment  is  supported  by  no  strong- 
er proof  than  the  fact  of  insolvency.  If  the 
fact  of  stopping  payment  for  ten  days  and  up- 
wards had  been  proved  by  legal  and  sufficient 
evidence,  I  grant  it  would  have  been  prima 
Jade  evidence  of  insolvency. 

It  was  also  said  on  the  argument  that  it 
would  in  most  cases  be  very  difficult  to  prove 
the  insolvency  of  a  bank  except  you  could  make 
its  officers  witnesses,  and  that  inferior  evi- 
dence should,  therefore,  be  received;  and  if  the 
Bank  were  not  insolvent  the  officers  had  it  in 
their  power  to  show  it.  I  thought  there  was 
force  in  the  argument ;  but  on  reflection,  it 
seems  clear  that  the  testimony  of  witnesses 
who  knew  the  fact  that  the  Bank  had  stopped 
payment,  or  done  any  act  which  would  be  a 
violation  of  its  charter,  could  be  obtained  with- 
out difficulty.  Can  it  be  seriously  pretended 
that  witnesses  could  not  have  been  obtained 
in  the  neighborhood  of  this  Bank,  who  knew 
that  the  Company  had  refused  to  redeem 
their  bills,  or  to  pay  their  debts,  or  had  discon- 
tinued their  banking  operations  ? 

The  objection  to  the  proof  is, that  it  is  merely 
the  belief  of  the  witnesses,  founded  upon  hear- 
say and  reports.  In  courts  of  law  this  kind  of 
evidence  is  admitted  only  in  cases  of  necessity. 
That  there  are  cases  where  a  party  has  been 
permitted  to  swear  to  his  information  and  be- 
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lief,  and  the  adverse  party,  who  alone  could 
swear  positively,  called  on  to  answer,  will  not 
*be  denied.  They  are  cases.  I  believe,  f*OO.'i 
where  the  knowledge  of  the  fact  is  confined  to 
such  adverse  party,  and  cannot  be  established 
without  his  admission  ;  or  where  delay  would 
be  productive  of  injury  if  such  evidence  were 
not  admitted.  But  the  question  here  is,  not 
whether  such  evidence  may  not  in  some  cases 
be  admitted,  but  whether  it  is  such  proof  as 
as  the  statute  requires.  The  proceedings  un- 
der it  are  rigorous  and  summary.  The  order 
for  the  appointment  of  a  receiver  amounts  to  a 
judgment  of  forfeiture  against  the  Company  ; 
all  their  important  rights  and  privileges  grant- 
ed by  their  Act  of  Incorporation  are  suspended 
or  entirely  taken  away.  It  will  not  be  a  satis- 
factory answer  to  say  that  the  Company  may 
prevent  the  foifeiture  by  disproving  the  facts 
set  up  in  the  bill,  for  the  same  proof  is  re- 
quired before  the  injunction  can  issue  ;  and  if 
that  can  be  issued  upon  rumor  and  reports,  the 
mischief  the  Legislature  intended  to  guard 
against,  by  requiring  full  and  competent  proof, 
would  be  produced.  The  reputation  of  any 
bank  in  the  State  might  be  ruined,  though  per- 
fectly solvent,  and  the  bill  holders  subjected  to 
serious  losses  in  the  depreciation  of  the  bank 
paper,  if  an  injunction  can  be  issued  upon 
such  slight  evidence.  I  cannot  believe  that  the 
Legislature  intended  to  give  to  the  Court  of 
Chancery  power  to  issue  the  injunction  upon 
an  exparte  application,  and  pronounce  a  final 
judgment  of  ouster  without  legal  and  sufficient 
proof.  A  different  construction  would  seem 
inconsistent  with  the  plain  language  of  the 
Act  ;  it  says,  upon  its  being  proved  to  such 
court  that  such  Company  is  insolvent,  or  that 
it  has  violated  any  of  the  provisions,  «fcc.,  it 
shall  and  may  be  lawful,  &c. 

Our  Supreme  Court  have  decided  in  several 
cases,  that  where  a  statute  requires  proof  to  be 
made  before  a  proceeding  can  be  had,  it  means 
legal  proof,  and  that  jurisdiction  to  issue  proc- 
ess could  not  be  obtained  without  it,  Broion 
v.  HincJiman.  9  Johns.,  75  ;  Van  Steenbtrgh  v. 
Kortz,  10  Id.,  167  ;  Vosburgh  v.  Welch,  II  Id., 
175.  This  question  came  directly  before  Chan- 
cellor Sanford,  in  the  case  of  the  Atty-Qen.  v. 
Bank  of  Chenango,  1  Hopk.  Ch.,  596.  That 
was  :in  application  for  an  injunction  against 
the  bank  and  for  the  appointment  of  a  re- 
ceiver. A  similar  affidavit  *was  made  [*OO4 
by  the  Attorney-General.  The  Chancellor  re- 
fused the  injunction  upon  the  insufficiency  of 
the  proof.  His  reasoning  appears  to  me  con- 
clusive. He  observes,  that  courts  of  law  do 
not  pronounce  such  a  judgment  as  the  statute 
requires  until  a  formal  and  full  investigation 
of  the  cause  has  taken  place.  That  before  an 
injunction  can  issue,  the  court  must  determine 
that  the  Bank  is  insolvent,  or  has  violated  some 
provision  of  law  ;  that  the  proof  to  be  used  in 
support  of  the  application  for  an  injunction 
may  be  taken  summarily  ;  but  that  all  proof 
in  courts  of  justice  is  subject  to  the  established 
rules  of  law  and  reason  concerning  evidence. 

I  am  of  opinion  the  decree  of  the  Chancellor 
for  the  appointment  of  a  receiver  ought  to  be 
reversed.  There  being  no  appeal  from  the  in- 
junction,that  will  not  be  affected  by  our  decis- 
ion here,  and  the  Attorney-General  will  only 
be  required  to  produce  further  evidence  of  the 
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Insolvency  of  the  Bank  or  a  violation  of  some 
provision  of  law,  to  entitle  him  to  ask  for  the 
appointment  of  a  receiver. 

By  Mr.  Senator  S.  Allen.  It  has  appeared 
to  me  that  there  was  force  in  the  observation 
made  by  the  counsel  for  the  appellants,  that 
the  charter  granting  a  bank  was,  in  effect,  a 
contract  entered  into  between  the  Legislature 
and  the  Corporation. 

Several  instances  might  be  cited,  where  one 
of  the  conditions  to  be  performed  by  a  corpor- 
ation for  banking  purposes  was,  that  they 
should  pay  to  the  Treasurer  of  this  State,  within 
a  limited  period  from  the  passage  of  the  Act, 
a  specific  sum  of  money  ;  and  that  the  Cor- 
poration should  loan  to  the  State,  when  by  law 
required  a  designated  amount  at  an  interest, 
one  or  two  per  cent,  below  the  legal  rate. 
These  or  similar  provisions  will  be  found  in 
the  charter  of  the  Bank  of  America,  the  City 
Bank  and  the  Mechanics'  Bank  of  the  City  of 
N.  _  Y.  Now  if  certain  chartered  privileges 
have  been  granted  by  the  Legislature  on  the 
condition  that  the  Corporation  perform  some 
specific  act  within  a  given  time,  and  the  Bank 
perform  on  their  part  all  the  requirements  of 
the  charter  or  agreement,  is  it  competent  for 
the  Legislature  to  impose  restrictions  on  the 
6O5*J  Company  incompatible  with  the  Orig- 
inal compact  ?  In  the  case  of  Wales  v.  Stetson, 
as  cited  in  Bigelow  Dig.,  p.  181,  it  was  held 
that  rights  legally  vested  in  a  corporation  can- 
uot  be  controlled  or  destroyed  by  any  subse- 
quent statute,  unless  a  power  for  that  purpose 
be  reserved  to  the  Legislature  in  the  Act  of  In- 
corporation. 

This  question,  however,  so  far  as  it  relates 
to  the  Bank  of  Columbia,  appears  to  be  put  at 
rest  by  the  decision  in  the  case  of  Slee  v.  Bloom, 
1  Johns.  Dig.,  418,  where  it  was  held,  if  a  cor- 
poration suffer  acts  to  be  done  which  destroy 
the  end  and  object  for  which  it  was  instituted 
it  is  equivalent  to  a  surrender  of  its  rights  ; 
and  the  Bank  of  Columbia,  having  suspended 
its  business  and  refused  to  redeem  its  notes  or 
to  pay  its  debts  (the  end  and  object  for  which 
it  was  created),  is,  in  this  respect,  destroyed, 
and  the  Corporation  must  be  considered  as 
having  surrendered  its  chartered  rights.  The 
fact  that  the  Bank  had  ceased  to  pay  its  notes, 
was,  in  my  opinion,  sufficiently  notorious  to 
authorize  the  information  filed  by  the  Attor- 
ney-General, and  the  proceedings  had  thereon 
by  the  Chancellor. 

A  point  insisted  on  by  the  counsel  for  the 
appellants  was,  that  it  was  not  the  province  of 
the  Chancellor  to  appoint  the  receiver,  but  that 
he  ought  to  be  appointed  by  the  master.  In 
the  case  of  Verplank  v.  Caines,  1  Johns.  Dig. , 
37,  it  was  held  that  the  appointing  of  a  re- 
ceiver rests  in  the  sound  discretion  of  the  court. 
It  is  also  said  in  3  P.  Wms.,  379,  that  a  re- 
ceiver is  in  the  hands  of  the  court.  If,  then, 
the  appointment  is  at  the  discretion  of  the 
court,  the  receiver  must  be  the  officer  of  the 
court  and,  consequently,  cannot  be  appointed 
except  by  the  court  or  under  its  direction. 

The  office  of  receiver  is  one  of  high  trust, 
and  as  the  manner  or  executing  that  trust,  in 
the  event  of  a  charge  of  fraud  or  improper 
acts,  may  be  brought  under  the  review  of  the 
master  by  direction  of  the  court,  it  would  seem 
both  reasonable  and  proper  that  the  appoint- 
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ment  should  not  rest  with  the  master,  but  with 
the  court. 

As  to  the  objection  that  the  security  directed 
by  the  Chancellor  is  insufficient,  I  have  only  to 
observe  that  this  is  a  matter  which  must  of 
necessity,  be  left  to  the  sound  discretion  of  the 
*ChanceUor,  who,  in  demanding  securi-[*6OO 
ty,  must  be  guided  by  the  nature  of  the  trust, 
and  the  character  and  standing  of  the  person, 
as  well  as  the  amount  to  be  intrusted. 

The  direction  to  the  master  to  receive  no 
nomination  of  an  officer  or  agent  of  the  Bank, 
was,  in  my  judgment,  a  very  proper  restric- 
tion. The  persons  legally  disqualified  from  be- 
ing appointed  receivers  are  (as  per  Hoffm.Ch., 
156)  trustees,  solicitors  in  the  cause;  and  in  the 
opinion  of  an  English  Chancellor,  all  profes- 
sional persons  are  improper.  The  directors 
and  officers  of  a  corporation  are  the  trustees  of 
those  interested  in  its  property;  and  it  would 
be  improper,  therefore,  even  if  there  was  no 
legal  objection  in  the  way,  to  appoint  either 
of  the  officers  of  a  corporation,  situated  as  the 
Bank  of  Columbia  is,  a  receiver;  as  it  might 
be  the  case,  that  under  the  direction  of  this 
very  person,  the  inability  of  the  institution  to 
pay  its  debts  may  have  occurred.  The  direct- 
ors and  officers  are  interested  parties,  and  may 
be,  as  is  frequently  the  case,  deeply  indebted 
to  the  Bank;  and  a  person  thus  situated,  in  no 
event  ought  to  be  placed  in  an  office  where  his 
private  interest  may,  if  only  by  possibility,  in- 
duce him  to  act  in  a  manner  incompatible  with 
the  general  interests  of  all  concerned. 

There  seems  to  be  some  reason,  too,  for  ex- 
cluding professional  men  as  receivers;  not  that 
they  would  perform  the  duties  of  the  office 
with  less  integrity  and  uprightness  than  others, 
but  because  in  collecting  the  debts  of  a  mon- 
eyed institution  and  disposing  of  its  property, 
a  more  perfect  knowledge  of  accounts  and  ex- 
tended information  of  the  responsibility  and 
standing  of  the  mercantile  and  trading  part  of 
the  community  is  necessary  than  what  is  gen- 
erally possessed  by  professional  men;  and  as 
there  must  in  all  these  cases  be  more  or  less 
suits  instituted  for  the  recovery  of  the  debts 
due  the  Corporation,  it  may  be  a  question  also 
whether  inducements  would  not  be  held  out 
to  a  man  thus  circumstanced  to  increase  these 
suits  unnecessarily,  and  by  that  means  incur 
expense  injurious  to  the  creditors  of  the  insti 
tution. 

I  am,  however,  in  favor  of  affirming  the  de- 
cretal order  of  the  Chancellor,  and  of  dismiss- 
ing the  appeal  with  costs. 

*By  Mr. Senator  Benton.  In  discuss-£*6O7 
ing  the  questions  arising  in  this  cause,  it  seems 
proper  to  examine  them  in  the  order  they  pre- 
sent themselves  upon  a  consideration  of  the 
facts  and  the  grounds  assumed  upon  the  argu- 
ment. The  propriety  of  this  arrangement  will 
be  obvious  when  we  consider  that  either  of  two 
of  the  questions  presented  upon  the  argument 
by  the  appellant's  counsel,  if  sustained,  go  to 
the  very  foundation  of  the  whole  matter  here; 
one  in  the  shape  of  an  objection  to  the  juris- 
diction for  the  incompetency  of  the  proof,  and 
the  other  to  the  constitutionality  of  the  law 
upon  which  this  proceeding  is  founded,  or  in 
virtue  of  which  this  cause  was  originally  insti- 
tuted in  the  Court  of  Chancery. 

At  common  law,  chancery  had  no  jurisdic- 
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tion  over  the  subject  matter  of  this  contro- 
versy to  proceed  in  this  manner;  it  is  given  by 
statute  (Sess.  Laws  of  1825,  ch.  325),  and  un- 
less the  incipient  proceedings  conform  sub- 
stantially to  the  requisitions  of  the  Act,  and 
unless  a  case  contemplated  by  the  Legislature 
exists,  chancery  can  neither  take  cognizance 
of  the  matter  nor  proceed  in  the  cause.  The 
Attorney-General  is  bound,  by  his  oath  of  of- 
fice, to  institute  proceedings  of  this  nature 
whenever  a  case  arises  within  the  statute.  The 
17th  section  of  the  Act  provides  that  the  At- 
torney-General shall  institute  proceedings 
whenever  any  incorporated  bank  is  insolvent 
and  unable  to  pay  its  debts,  or  has  violated, 
&c.;  and  also,  it  shall  be  lawful  for  any  cred- 
itor of  any  such  Company  to  apply  by  petition 
to  the  Court  of  Chancery,  setting  forth  the 
facts  and  circumstances  of  the  case,  and  upon 
its  being  proved  to  such  court  that  such  Com- 
pany is  insolvent,  or  that  it  has  violated,  &c. , 
the  court  shall  issue  an  injunction  to  restrain, 
&c.  The  statute  further  authorizes  and  di- 
rects the  appointment  of  a  receiver.  It  appears, 
then,  that  this  summary  proceeding  may  be 
had  when  the  institution  is  insolvent,  or  has 
violated  its  Act  of  Incorporation  without  in- 
solvency. 

The  facts  and  circumstances  necessary  to  be 
set  forth  and  established  in  the  one  case  are 
simple  and  direct  and,  in  most  instances,  the 
establishment  of  the  fact  of  insolvency  is 
enough,  while  in  the  other,  where  the  proceed- 
ing might  involve  an  inquiry  into  the  various 
and  complex  acts  and  transactions  of  the  offi- 
cers of  the  Bank  to  prove  a  technical  violation 
6O8*]  *or  a  direct  and  positive  misuser,  might 
well  lead  to  an  examination  into  long  and  in- 
tricate details  of  facts  and  circumstances;  and 
in  order  to  get  at  the  proof  and  lay  the  founda- 
tion for  itsadmission,  it  would  be  necessary  to 
specify  the  circumstances  in  the  petition,  or 
state  and  charge  them  in  the  bill,  and  in  the 
event  of  proving  or  making  out  a  case  for  the 
interference  of  the  Court  of  Chancery,  a  per- 
petual injunction  would,  in  most  instances, 
follow. 

In  giving  a  construction  to  this  statute  which 
is  supposed  to  be  fair  and  reasonable,  a  con- 
struction corresponding  with  the  intent  of  the 
Legislature,  it  may  not  be  unimportant  to  in- 
quire into  the  character,  duties  arid  practices 
of  banking  institutions.  Anterior  to  the  Re- 
straining Act,  so  called,  every  citizen  or  asso- 
ciation of  citizens  had  the  right  of  banking,  as 
the  term  is  now  understood.  From  motives  of 
policy  (and  public  protection  was  undoubtedly 
the  basis),  the  Legislature  thought  proper  to 
abridge  that  right,  and  banking  is  now  a  fran- 
chise to  be  exercised  only  by  special  grant  of 
the  Legislature;  and  the  note  or  bill  of  an  in- 
corporated bank  in  good  standing,  and  possess- 
ing public  confidence,  has  long  been  consid- 
ered the  representative  of  the  current  coin  of 
the  country.  The  pledge  to  the  public  under 
this  legislative  grant  is,  that  the  Bank  will 
pay  its  depositors  all  sums  due  them  on  de- 
mand at  their  counter,  and  redeem  their  notes 
and  bills  in  specie  or  current  funds  whenever 
presented  for  payment  at  the  usual  hours  of 
banking  business.  Such,  no  doubt,  is  now  the 
practice  and  mode  of  doing  business,  and  was 
at  the  time  the  above  statute  was  enacted,  with 
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all  sound  and  solvent  banks;  a  different  course 
would  create  distrust  and  fears  in  respect  to 
the  solvency  of  the  institution,  cause  embarass- 
ment  and  inconvenience,  and  the  individuals 
of  the  community  would  suffer  loss  in  conse- 
quence of  the  depreciation  of  its  bills  in  the 
money  market.  The  Act  of  1825  is  remedial; 
it  professes  to  regulate  the  moneyed  corpora- 
tions in  certain  or  their  acts,  provides  for  the 
more  speedy  collection  of  debts  owing  by  them, 
but  inflicts  no  penalty.  What,  then,  is  the 
insolvency  mentioned  in  the  statute,  and  with- 
in the  contemplation  of  the  Legislature  ?  Is  it 
an  utter  and  entire  destruction,  subversion  and 
loss  of  the  whole  or  of  a  part  of  the  funds  of 
*the  institution,  and  must  the  fact  be  [*6Oi> 
proved;  or  is  it  a  general  inability  to  meet  en- 
gagements and  make  payments  by  a  redemp- 
tion of  the  bills  and  notes  of  the  Bank  in  the 
usual  and  accustomed  manner  ?  It  seems  the 
Court  of  Chancery  in  England  have  applied 
the  latter  rule  in  giving  a  construction  to  the 
Bankrupt  Law  in  that  country. 

The  question  of  intent  is  properly  deducible 
from  existing  evils,  and  it  cannot  be  a  very 
grave  proposition  here  whether  the  Legislalure 
intended  to  protect  the  debtor  and  not  the 
creditor,  since  they  have  directed  the  law  of- 
ficer of  the  State  to  interpose  in  all  cases. 

When  a  moneyed  corporation  neglects  or  re- 
fuses for  ten  days  and  more  to  redeem  its  notes 
and  bills  payable  at  its  counter,  in  the  absence 
of  all  proof  explaining  the  transaction,  to  what 
cause  shall  such  an  act  be  attributable  ?  Shall 
we  say  the  Bank  is  perfectly  solvent,  and  able 
to  pay  its  debts  and  redeem  its  bills  in  circula- 
tion ?  The  law  raises  a  different  presumption. 
A  strong  legal  presumption  of  inability  or  in- 
solvency arises  from  the  fact  of  neglect  or  re- 
fusal to  pay  in  all  cases  like  the  present.  The 
establishment  of  this  fact  of  neglect  or  refusal 
would  seem  to  be  enough.  The  proof  relied 
upon  in  this  case  is  the  information,  which  is 
sworn  to  in  the  usual  form  of  injunction  bills, 
and  the  affidavit  subsequently  sworn  to  by  the 
financial  officer  of  the  State,  both  of  which 
were  served  upon  the  appellants.  This  is  pre- 
sumptive evidence  of  insolvency, and  sufficient, 
I  apprehend,  to  eall  upon  the  appellants  to 
deny  it,  or  give  some  explanation  of  their  con- 
duct in  respect  to  the  facts  stated.  Instead  of 
doing  so,  they  are  entirely  silent  upon  the  sub- 
ject, and  the  neglect  to  appeal  from  the  order 
allowing  the  injunction  may  properly  be 
deemed  an  admission  that  the  evidence  is  suf- 
ficient to  sustain  it  until  the  answer  comes  in. 

In  the  Constitution  of  the  U.  S.,  art.  1,  sec. 
10, subdivision  Uncertain  powers  are  forbidden 
to  the  States  individually.  "No  State  shall 
pass  any  law'impairing  the  obligation  of  con- 
tracts," is  the  declaration  of  the  supreme  law  ; 
and  it  is  well  settled  that  a  legislative  grant,  an 
Act  of  Incorporation,  is  a  contract  within  this 
prohibitory  clause,  and  this  court  *are  [*61O 
not  now  permitted  to  doubt  the  wisdom  or  policy 
of  this  construction.  The  appellants  claim  cer- 
tain liberties,  privileges  and  franchises  by  an  Act 
or  Acts  of  the  Legislature.and  insist  that  the  Act 
of  1825,  ch.  325,  is  unconstitutional  and  void. 
In  what  respect,  then,  does  this  Act,  and  par- 
ticularly the  17th  section,  impair  the  validity  of 
the  grant  to  the  appellants?  Does  it  prof  ess  to 
alter,  modify  or  take  away  any  vested  right  ? 


610 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1829 


Certainly  not.  any  further  than  to  provide  cer- 
tain peculiar  and  efficient  remedies  upon  the 
happening  of  certain  contingencies  ;  and  these 
remedies  are  applicable  to  all  banking  institu- 
tions of  the  State  created  under  its  authority ; 
but  so  long  as  the  conditions  of  the  grant  are 
performed  on  the  part  of  the  grantees  or  con- 
porators,  so  long  they  remain  unmolested  by 
any  proceeding  under  this  section. 

It  is  not  pretended  by  the  appellants  that  they 
by  their  grant  have  a  right  to  refuse  payment 
of  their  notes  or  bills  when  presented  at  their 
Bank.  The  provision  complained  of  is  concisely 
this:  If  a  banking  corporation  violate  the  con- 
ditions of  its  charter,  or  become  insolvent  with- 
out any  other  act  of  misuser,  then  certain  pro- 
ceedings may  be  instituted  for  the  purpose  of 
annulling  the  grant,  or  of  preserving  a  remnant 
of  its  property  and  effects  for  the  creditors  of 
the  Corporation .  A  change  or  modification  of 
the  law  authorizing  the  commencement  and 
prosecution  of  suits  to  judgment,  in  a  particular 
way,  limiting  the  time  within  which  actions 
may  be  commenced  for  preserving  property 
from  waste  or  destruction,  and  insuring  a  faith- 
ful application  of  the  proceeds  to  the  purposes 
intended,  involve  no  violation  of  a  grant  or 
contract.  The  Act  must  be  direct  and  specific 
in  its  object,  pointed  in  its  details,  and  must  be 
absolute  and  positive,  not  depending  upon  a 
contingency.  There  is,  I  apprehend,  a  marked 
difference  between  the  present  provision  and 
one  which  should  authorize  and  direct  the  At- 
torney-General, in  any  event,  to  file  his  infor- 
mation and  procure  an  injunction  against  all  or 
any  of  the  banking  institutions  in  the  State, 
and  by  this  means  put  an  entire  stop  to  their 
proceeding  in  business  under  their  Acts  of  Incor- 
6 1 1  *J  poration.  A  right  may  vest*beyond  the 
power  of  resumption  in  the  sovereign  authority, 
but  the  power  to  provide  a  remedy  to  compel 
a  compliance  with  the  conditions  of  the  grant, 
it  is  presumed,  always  remains.  The  remedies 
must  always  be  within  the  control  of  the  legis- 
lative branch  of  the  government,  subject  to 
alteration,  amendment  and  modification.  The 
appellants,  by  their  Act  of  Incorporation,  be- 
came possessed  of  certain  rights  and  franchises, 
not  here  necessary  to  be  enumerated,  which 
cannot  be  altered,  modified  or  repealed  while 
the  grant  exists,  without  their  consent.  They 
continued  in  the  enjoyment  of  them  for  a  long 
series  of  years,  and  more  than  four  years  after 
the  passage  of.  the  Act  of  1825.  Does  this  Act 
take  away  any  vested  right?  Does  it  compel 
the  performance  of  any  Act  or  duty  not  oblig- 
atory upon  them  by  the  very  terms  of  the 
original  grant?  A  waste,  subversion  and  de- 
struction of  the  funds  and  capital  of  the  Bank, 
power  to  refuse  payment  of  debts,  and  redemp- 
tion of  notes  or  bills  when  presented  for  pay- 
ment, and  a  right  to  become  insolvent,  are  not 
presumed  to  be  any  part  of  the  liberties,  privi- 
leges and  franchises  usually  granted  to  bank- 
ing institutions.  The  17th  section  of  the  Act 
provides  summary  proceedings  in  cases  only 
where  corporations  have  violated  the  conditions 
of  the  grant.  The  alleged  violations  must  be 
proved  in  the  due  course  of  judicial  investiga- 
tion ;  judgment  without  proof  is  not  authorized 
or  required. 

In  cases  of  insolvency, the  Court  of  Chancery 
is  clothed  with  power  to  interpose,  to  stop  f  urth- 
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er  malversations  and  legal  frauds,  and  possess 
itself  of  the  residue  of  the  property  of  the  Cor- 
poration, in  order  to  secure  an  equitable  distri- 
bution of  it  among  those  by  law  entitled  to  it. 
In  this  case  the  Court  of  Chancery,  it  is  be- 
lieved, is  compelling  the  performance  of  a  duty 
obligatory  upon  the  appellants  by  their  Act  of 
Incorporation. 

Being  well  satisfied  of  the  correctness  of  these 
views,  I  do  not  see  how  this  Act  can  be  pro- 
nounced invalid  by  reason  of  the  constitutional 
provision  of  forbidden  powers. 

The  other  questions  presented  for  the  con- 
sideration of  this  court,  raised  by  the  appel- 
lant's counsel,  appear  to  me  to  be  of  legal  dis- 
cretion entirely  ;  and  although  questions  purely 
*of  this  nature  may  be  presented  to  this  [*6 1 2 
court  for  its  decision  and  judgment,  I  think  it 
should  appear  clearly  that  something  has  been 
done  "contrary  to  equity  and  good  conscience," 
before  this  court  will  undertake  to  interfere  and 
reverse  the  decision  of  a  subordinate  tribunal. 
Upon  these  principles,  it  is  not  perceived 
wherein  the  Court  of  Chancery  erred  respect- 
ing the  appointment  of  the  receiver.  The 
Chancellor  has  a  perfect  right  to  do  what  he  can 
direct  others  to  perform  in  his  stead,  unless  he 
be  controlled  by  legislative  authority.  The 
receiver  is  at  all  times  subject  to  the  direction 
and  control  of  the  court,  and  may  be  removed 
at  any  time.  It  might  be  convenient  to  parties, 
in  many  instances,  to  have  the  opinion  of  the 
Chancelloi'  uncommitted,  on  the  appointment 
of  a  receiver  or  the  allowance  of  an  injunction. 
This  convenience  cannot  in  the  least  affect  the 
powers  of  the  court.  There  are  no  facts  in  the 
case  showing  the  probable  amount  to  come 
into  the  hands  of  the  receiver.  Twenty  thou- 
sand dollars  may  be  the  full  extent  of  the 
available  funds  of  the  Bank  ;  but  even  if  they 
were  much  larger,  there  could  be  no  waste  or 
diversion  of  them  beyond  the  amount  of  the 
security,  without  the  connivance  of  the  Chan- 
cellor, which  is  not  to  be  presumed. 

Upon  the  last  point,  I  am  also  well  satisfied 
that  the  Chancellor  exercised  a  sound  legal  dis- 
cretion in  directing  the  master  not  to  receive 
the  "  nomination  of  any  person  as  receiver  who 
was  an  officer  or  agent  of  the  Bank  at  the  time 
it  stopped  payment,  or  at  any  time  within  six 
months  previous  thereto."  The  proofs  on  the 
part  of  the  respondent  are  deemed  sufficient  to 
raise  a  legal  presumption  of  insolvency.  These 
facts  are  not  denied,  and  there  is  no  attempt 
to  explain  why  the  Bank  had  assumed  the  posi- 
tion of  refusing  to  redeem  its  bills  and  pay  its 
debts.  The  Chancellor  considered  it  his  duty 
to  place  the  remaining  funds  of  the  Bank  in 
the  hands  of  some  individual  who  stood  indif- 
ferent between  the  debtor  and  creditor.  Cases 
might  arise  in  which  there  would  be  no  neces- 
sity of  giving  such  direction.  I  am  of  the 
opinion  that  the  Chancellor  gave  proper  direc- 
tions in  this  respect,  and  am  of  opinion  that 
the  order  ought  to  be  affirmed. 

*By  Mr.  Senator  Maynard.  One  [*613 
of  the  points  presented  for  decision  in  this 
court  is,  "  that  the  Chancellor  had  before  him 
no  legal  or  sufficient  evidence  of  the  insolvency 
of  the  Corporation  or  of  their  violation  of  any 
law  to  justify  his  making  any  order  for  the 
appointment  of  a  receiver." 

The  only  allegation  against  the  Corporation 

WEND.  8. 


BANK  OF  COLUMBIA  v.  ATTY-GEN. 


613 


is  that  of  insolvency,  and  the  question  is,  was 
there  sufficient  evidence  of  that  fact  presented 
to  the  Chancellor  f 

All  the  powers  possessed  by  the  Chancellor 
over  the  subject-matter  embraced  in  the  infor- 
mation are  conferred  by  the  statute;  there 
must,  therefore,  be  a  strict  and  full  compliance 
with  its  requirements.  The  17th  section  of  the 
Act,  after  prescribing  the  mode  of  application, 
provides,  '  'that  upon  its  being  proved  that  such 
Corporation  is  insolvent,"  the  Chancellor  shall 
issue  an  injunction  and  appoint  a  receiver.  No 
kind  or  quantity  of  evidence  is  prescribed. 
There  is  nothing  in  the  Act  to  induce  the  opin- 
ion that  any  relaxation  in  the  rules  of  evidence 
or  diminution  of  quantity  to  constitute  proof 
was  authorized  or  contemplated.  The  magni- 
tude of  the  powers  conferred  by  the  statute, 
the  consequences  that  must  result  from  their 
exercise  to  the  Corporation  charged  with  de- 
linquencies, and  to  the  numerous  individuals 
interested  therein  as  stockholders,  creditors 
and  debtors,  forbid  the  supposition  that  any 
such  change  was  intended.  The  object  of  the 
statute  was  to  prevent,  mitigate,  or  remedy 
great  evils.  It  is  peremptory  m  its  provisions, 
and  upon  proof  of  the  fact,  allows  to  the  Chan- 
cellor no  discretion,  but  requires  the  exercise 
of  the  powers  conferred  upon  him.  It  cer- 
tainly was  not  the  object  of  the  statute  that 
those  extraordinary  powers  were  to  be  exerted 
in  a  case  of  doubtful  ability  or  questionable 
solvency.  The  statute  is  explicit  and  peremp- 
tory that  the  imputed  insolvency  shall  be 
proved.  What  then  was  the  fact  which  the 
Attorney-General  was  required  to  establish  in 
this  case  to  justify  the  interference  of  the 
Chancellor  f  The  fact  proved,  if  the  evidence 
offered  was  legal  and  sufficient  to  establish  any 
fact,  was,  that  the  Corporation  had  stopped 
payment.  But  is  that  proof  of  insolvency? 
The  Chancellor,  with  manifest  correctness,  con- 
sidered that  the  fact  "that  the  Bank  had  stopped 
0 14*]  *payment  was  not  conclusive,  but  only 
prima  facie  evidence  of  insolvency." 

In  the  case  of  Jeff.  Co.  Bank  v.  Chapman, 
19  Johns.,  322,  Judge  Woodworth,  who  de- 
livered the  opinion  of  the  court,  said,  "the 
Bank  stopped  payment  in  July.  1819,  but  there 
is  no  proof  of  insolvency."  The  judge  in  that 
•case  may  have  regarded  the  fact  of  stopping 
payment  as  prima  facie  evidence  of  insolvency, 
but  not  proof  of  that  fact.  In  the  case  of  Stew- 
art v.  Mech.  and  Far.  Bank,  Ch.  J.  Spencer 
said,  "a  bank  may  be  quite  solvent  notwith- 
standing it  fails  to  redeem  its  bills."  And  he 
quotes  with  approbation  the  language  of  Dal- 
las, J.,  in  5  Taunt.,  548,  "  that  a  man  may  be 
in  difficulties  and  not  stop  payment ;  he  may 
stop  payment  and  not  be  insolvent,  and  he  may 
be  insolvent  and  not  beu  bankrupt."  Stopping 
payment  is,  therefore,  at  best,  only  equivocal 
and  inconclusive  evidence  of  insolvency.  Does 
proof  of  that  satisfy  the  requirement  of  the 
statute  that  insolvency  shall  be  proved? 

The  difficulty  of  establishing  the  fact  of  in- 
solvency does  not,  to  my  mind,  furnish  any 
reason  for  believing  that  the  Legislature  in- 
tended a  relaxation  in  the  rules  of  evidence  or 
mode  of  proof.  If  there  be  an  intrinsic  diffi- 
culty in  the  case,  the  presumption  is  that  view 
was  taken  and  contemplated  by  the  Legisla- 
ture. If  they  intended  the  Chancellor  should 
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act  upon  &  prima  facie  case,  they  would  have 
made  such  a  provision  in  the  Act.  By  requir- 
ing proof  of  insolvency,  with  a  knowledge  of 
the  difficulty  of  furnishing  it,  the  inference  ap- 
pears fair,  that  it  was  not  the  intention  that  a 
receiver  should  be  appointed  except  in  extreme 
cases. 

It  is  not  the  fault  of  courts  if  the  Legislature 
pass  laws  difficult  of  execution.  The  case  must 
be  extreme,  indeed,  that  will  justify  courts  in 
violating  any  of  the  established  principles  of 
the  common  law,  to  give  effect  to  a  statute  en- 
tirely destitute  of  provisions  indicating  such 
an  intention  on  the  part  of  the  Legislature. 

But  was  the  evidence  sufficient  to  establish 
any  fact?  It  consisted  of  the  affidavits  of  the 
Attorney-General  and  the  Comptroller,  both 
testifying  substantially  to  the  same  things ; 
neither  stating  any  fact  as  within  his  own 
knowledge,  but  both  *expressing  their  [*O  15 
belief,  founded  upon  certain  public  rumora. 
In  the  case  of  the  Bank  of  Chenango,  1  Hopk. , 
590,  the  affidavit  of  the  Attorney-General  was 
precisely  the  same  as  that  of  the  same  officer 
in  tjiis  case,  and  Chancellor  Sanford  held  that 
to  be  insufficient  proof  under  this  statute.  It 
is  true  that  the  allegations  in  the  information 
were  different  in  that  case,  but  the  proceedings 
were  under  the  same  section  of  the  same  Act, 
the  powers  to  be  executed  were  the  same,  de- 
rived from  the  same  source,  the  mode  of  pro- 
ceeding the  same,  and  the  object  and  intended 
effect  the  same.  It  is  not  perceived  how  an 
affidavit  which  was  insufficient  to  prove  any 
allegation,  can  be  sufficient  to  establish  the  fact 
of  insolvency  which  is  expressly  required  to 
be  proved.  In  that  case  there  was  only  one 
affidavit — in  this  case  there  are  two;  but  if  one 
is  not  evidence  of  anything,  surely  the  addition 
of  another  of  precisely  the  same  character  can- 
not furnish  the  required  proof.  In  this  case 
the  affidavit  of  the  Comptroller  contains  no 
statement  of  facts  within  his  own  knowledge 
affecting  the  Corporation  charged,  but  like  that 
of  the  Attorney-General,  contains  the  expres- 
sion of  a  belief,  founded  upon  a  statement  a 
a  little  more  amplified,  of  rumors,  reports  and 
publications. 

The  Chancellor  appears  to  have  been  in  some 
measure  influenced  by  the  consideration  that 
the  appellants,  when  required,  showed  no 
cause  "  to  induce  the  court  to  believe  that  the 
Bank  was  able  to  pay  its  debts."  Were  they 
required  to  furnish  evidence  of  their  ability? 
When  a  defendant  answers  and  is  silent  as  to 
a  matter  that  is  distinctly  charged,  and  is  ma- 
terial, and  which  may  be  presumed  to  be  with- 
in his  knowledge,  it  may  be  deemed  to  be  ad- 
mitted. In  this  case  the  defendants  had  not 
answered,  and  were  not  required  to  answer. 
The  statute  requires  nothing  from  them,  in 
the  preliminary  proceedings  which  it  author- 
izes only  upon  proo.f,  to  be  furnished  by  those 
who  prosecute.  Can  that  principle  be  applied 
to  them  upon  an  order  to  show  cause  why  a 
receiver  should  not  be  appointed,  when  the 
Attorney-General  is  expressly  required  to  fur- 
nish the  proof  of  insolvency,  which  alone,  in 
this  case,  could  justify  the  appointment?  Was 
the  silence  of  the  defendants  upon  a  prelimin- 
ary order  the  proof  contemplated  by  the  stat- 
ute? The  appellants  had  certainly"**  [*O1O 
right  to  rely  upon  the  insufficiency  of  the 
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proof  offered  in  support  of  the  application.  In 
such  a  case  it  would  be  rigorous  to  consider  an 
allegation  proved  because  the  party  against 
whom  it  is  made  did  not  disprove  it.  It  may 
well  be  that  the  officers  of  a  corporation  may 
not  be  able  at  all  times,  and  upon  a  sudden 
call,  to  furnish  proof  of  its  ability  to  pay  its 
debts,  although  such  may  be  the  fact.  But 
however  convincing  silence  may  be  under  other 
circumstances,  and  however  safe  the  reliance 
upon  it  as  evidence  may  be,  I  am  persuaded  it 
is  not  the  kind  of  proof  required  by  the  stat- 
ute under  which  these  proceedings  were  had, 
to  justify  the  interference  of  the  Chancellor. 

Was  the  evidence  offered  to  the  Chancellor 
legal  evidence?  It  has  been  decided  that  the 
evidence  to  justify  the  issuing  of  process  under 
the  provisions  of  a  statute  requiring  the  proc- 
ess to  issue  upon  proof  "must  be  legal  evi- 
dence— such  evidence  as  would  be  admissible 
in  the  ordinary  course  of  judicial  proceed- 
ings." 10  Johns.,  167 ;  11  Id.,  176. 

And  if  this  kind  of  evidence  is  exacted  in 
cases  of  comparatively  small  importance,  sure- 
ly equal  care  and  strictness  are  requisite  in 
matters  vastly  more  momentous  to  individuals 
and  to  the  public.  Evidence  of  reports,  ru- 
mors and  publications  in  newspapers  is  certain- 
ly not  such  evidence  as  would  be  admitted  in 
the  ordinary  course  of  judicial  proceedings.  If 
it  ever  could  be  admitted  it  would  be  necessary, 
to  give  it  effect,  to  prove  that  the  reports,  ru- 
mors and  publications  had  come  to  the  knowl- 
edge of  the  persons  against  whom  they  were 
to  be  used.  If  such  proof  had  been  given  it 
might  perhaps  have  been  accompanied  by  evi- 
dence of  a  direct  and  immediate  contradiction, 
or  of  such  explanation  as  would  deprive  such 
reports,  rumors  and  publications  of  all  tenden- 
cy to  furnish  the  required  proof  of  insolvency. 

There  was  no  evidence  that  the  notes  of  the 
Bank  had  ever  been  presented  and  payment 
refused,  or  that  the  officers  of  the  institution 
had  given  notice  that  its  bills  would  not  be  re- 
deemed. The  affidavits  may  have  been  exactly 
true  as  to  the  existence  and  currency  of  such 
reports,  rumors  and  publications,  and  yet  it 
might  also  have  been  true  that  payment  had 
never  been  refused.  This  is  not  a  case  of  ne- 
617*]  cessity,  requiring*  any  departure  from 
the  established  course  of  judicial  proceedings. 
If  a  bank  refuse  payment  of  its  notes  when 
presented,  that  is  a  fact  which  can  always  be 
unequivocally  proved.  Evidence  of  failure  to 
redeem  its  bills  can  always  be  obtained  by  ap- 
plication to  the  institution  itself.  It  is  a  mat- 
ter in  which  there  never  need  to  be  doubt  or 
uncertainty.  But  every  moneyed  corporation 
is  exposed  to  the  circulation  of  adverse  rumors; 
and  it  is  not  a  matter  of  extreme  difficulty  to 
give  them  the  claim  to  belief  and  confidence 
which  they  can  derive  from  appearance  in  the 
columns  of  a  newspaper.  The  situation  of  such 
institutions  would  be  perilous  indeed,  if  the 
existence  and  currency  of  such  rumors,  with- 
out evidence  of  their  truth,  were  sufficient  to 
justify  the  fatal  proceedings  contemplated  by 
the  section  of  the  Act  in  question.  The  object 
of  the  Act  is  to  prevent  frauds  ;  but  if  such  a 
doctrine  were  established  it  would  be  in  the 
power  of  fraudulent  men,  by  the  creation  of 
such  reports,  essentially  to  injure,  if  not  to 
ruin,  the  most  solvent  institution. 
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No  possible  injury  may  have  resulted  in  this 
case,  but  the  precedent  would  be  dangerous  in 
a  matter  so  important,  and  where  it  would  be 
so  liable  to  abuse,  to  relax  or  disregard  those 
rules  of  evidence  which  experience  and  wis- 
dom have  established,  to  insure  certainty  in 
matters  of  fact. 

I  am,  therefore,  of  opinion  that  there  was 
not  before  the  Chancellor  sufficient  legal  evi- 
dence to  constitute  the  proof  required  by  the 
statute,  and  that  the  order  of  His  Honor,  the 
Chancellor,  should,  for  that  cause,  be  reversed. 

Mr.  Senator  Mather  was  for  a  reversal  of 
the  order  of  the  CJuincellor;  concurring  in  the 
views  of  Senator  Maynard  on  the  question  of 
the  insufficiency  of  proof. 

Mr.  Senator  Oliver  was  of  opinion  that  the 
proof  originally  exhibited  to  the  Chancellor 
was  not  sufficient,  within  the  meaning  of  the 
Act,  but  that  by  the  course  pursued  by  the  ap- 
pellants, they  had  admitted  the  insolvency  of 
the  Bank.  Instead  of  applying  for  a  dissolu- 
tion of  the  injunction,  they  combat  the  ap- 
pointment of  a  receiver,  the  amount  of  the  se- 
curity required  from  him,  and  the  prohibition 
of  a  nomination*  of  the  officers  of  the  [*t>  1  & 
Bank  to  the  appointment  of  receiver.  He  there- 
fore expressed  himself  in  favor  of  an  affirm- 
ance of  the  order  of  the  Chancellor. 

On  the  final  question  of  affirmance  or  rever- 
sal the  members  of  the  court  ranged  themselves- 
as  follows  : 

For  affirmance — Chief  Justice  Savage,  Mr.. 
Justice  Sutherland,  Mr.  Justice  Marcy  ;  Sena- 
tors, S.  Allen,  Benton,  Enos,  Hubbard,  Oliver,. 
Stebbins,  Throop,  Todd,  Warren,  Waterman ,. 
Wheeler,  Woodward — 15. 

For  Reversal — Senators  E.  B.  Allen,  Hagerr 
Mather,  Maynard,  M'Carty,  McLean,  McMar- 
tin,  Rexford,  Sanford,  Smith  and  Viele — 11. 

Whereupon  the  decretal  order  of  the  Chancellor 
was  affirmed. 

Affirming— 1  Paige,  511. 

Cited  in-2  Sundf.,  Ch.  266 ;  15  N.  Y.,  200  ;  8  Barb... 
377 ;  53  Barb.,  103 ;  44  Mo.,  529. 


PETTIT,  Impleaded  with  Others,  Appellant,. 

AND 

CANDLER,  Respondent. 

Pleadings — Bill  of  Discovery — General  Denial — 
When  Insufficient. 

A  general  denial  of  fraud  in  an  answer  to  a  bill  of 
discovery  is  not  enough, where.in  addition  to  a  gen- 
eral charge  of  a  fraudulent  concealment  of  proper- 
ty by  a  defendant,  there  is  a  specific  charge  that 
such  property  is  held  by  others  in  secret  trust  or  by 
colorable  title  for  the  benefit  of  the  defendant ;  the 
specific  charge  must  be  responded  to  or  the  answer 
will  be  held  insufficient. 

Citations— 20  Johns.,  554  ;  Hopk.,  59:  5  Johns.  Ch.. 
280;  Cooper,  E.  PI.,  315,  316;  I  Johns.  Dig.,  205. 

A  PPEAL  from  chancery.  The  question  here- 
-O-  is  upon  the  sufficiency  of  an  answer  in 
chancery.  Candler,  in  Mar.,  1827,  filed  a  bill  in 
chancery  stating  the  pendency  of  two  suits  at 
law  in  his  favor  against  Pettit,  who  had  been 
holden  to  bail ;  that  the  bail  had  become  in- 
solvent ;  that  Pettit  was  about  to  put  his  prop- 
erty out  of  his  hands  and  to  leave  the  State, 
and  praying  a  ne  exeat  and  an  injunction  re- 
straining Pettit  from  disposing  of  his  property. 
The  writs  prayed  for  were  granted  by  a  mas- 
ter. Apr.  3,  1827,  a  supplemental  bill  was  filed 
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stating  the  obtaining  of  a  verdict  in  one  of  the 
suits  for  $5, 421,  praying  the  benefit  of  the  pro- 
ceedings in  the  original  suit,  and  for  further 
relief.  Apr.  9,  the  Chancellor  dissolved  the  in- 
619*]  junction  for  the  reason  that  the  Com- 
plainant was  not  entitled  to  it  until  an  execu- 
tion had  been  issued  and  returned  unsatisfied, 
but  he  retained  the  ne  exeat.  June  30,  1828,  a 
further  or  second  supplemental  bill  was  filed, 
repeating  the  allegations  in  the  former  bills, 
and  adding  a  recovery  in  the  second  suit  to  the 
amount  of  $1,410,  judgments  duly  entered  in 
each  suit,  and  writs  of  fieri  facias  issued  in  each 
suit,  and  returns  of  nulla  bona  thereon.  The 
bill  then  proceeded  to  state,  that  for  a  long 
time  before  the  recovery  of  the  judgment,  Pet- 
tit  had  transacted  in  his  own  name  business  to 
a  large  amount  in  the  City  of  N.  Y..  and  was 
possessed  of  great  property,  and  that  he  had 
not  pretended  or  given  out  that  he  had  become 
insolvent  or  had  lost  any  property,  but  that 
just  before  the  recovery  of  the  judgments  in 
favor  of  the  complainant  against  him  he  had 
suddenly  stopped  doing  business  openly  or  in 
his  own  name,  with  the  avowed  intention  of 
preventing  the  complainant  from  obtaining  sat- 
isfaction of  his  judgments ;  that  he  had  so 
placed  his  property  that  none  of  it  was  left  vis- 
ible so  as  to  be  taken  upon  execution,  with  the 
intent  to  defraud  the  complainant ;  and  par- 
ticularly charged  that  Pettit,  at  the  filing  of  the 
second  supplemental  bill,  was  possessed  of  real 
or  personal  property  or  other  property  of  some 
name  or  nature,  to  a  large  amount ;  that  he  was 
possessed  of  or  entitled  to  public  stocks,  to  stock 
in  banks  or  other  incorporated  companies,  and 
to  rents  in  real  estate;  that  he  held  bills  of  ex- 
change, promissory  notes  and  choses  in  action 
to  a  large  amount ;  and  that  property  real  or 
personal,  which  in  fact  belonged  to  him,  was 
held  by  others  in  trust  for  him  and  by  colorable 
title.  The  bill  stated  and  enumerated  particular 
acts  of  fraud  which  is  charged  upon  the  de- 
fendant, and  concluded  by  praying  a  full  an- 
swer and  discovery,  and  that  the  defendant 
might  be  decreed  to  satisfy  the  judgments  ob- 
tained against  him,  and  that  sufficient  of  his 
property  be  set  apart  for  that  purpose. 

The  defendant  put  in  his  answer,denying  that 
he  had  made  any  disposition  or  transfer  of  his 
property  with  a  view  to  defraud  the  complain- 
ant or  to  defeat  his  obtaining  satisfaction  of 
his  judgments  and  executions,  or  that  he  had 
so  placed  his  property  with  such  fraudulent  in- 
tent that  it  could  not  be  taken  under  executions 
62O*]  upon  the  judgments.  He  also  denied 
particular  acts  of  fraud  charged  in  the  bill, but 
as  to  several  of  the  charges  he  did  not  answer, 
or  answered  imperfectly  ;  particularly  he  did 
not  answer  to  the  charge  that  at  the  filing  of 
the  bill,  property  real  or  personal,  which  in 
fact  belonged  to  him,  was  held  by  others  in 
trust  for  him  and  by  colorable  title  ;  and  to  the 
charge  that  at  the  time,  &c.,  he  was  possessed 
of  real  or  personal  property,  or  other  property 
of  some  name  or  nature  to  a  large  amount,  he 
only  answered  that  at  the  time  of  the  obtain- 
ing of  the  judgments  he  was  not  nor  had  he 
since  been  seised  or  possessed  of  any  real  es- 
tate, omitting  to  say  anything  in  relation  to  his 
personal  property. 

Twenty  six  exceptions  were  taken  to  the  an- 
swer, in  which,  amongst  others,  the  above  par- 
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ticulars  were  insisted  on  ;  and  on  reference  to 
a  master,  all  the  exceptions  were  allowed.  The 
defendant  excepted  to  the  master's  report  by  a 
general  exception  to  the  whole  report  and  not 
to  particular  exceptions  allowed  by  the  mas- 
ter. The  Chancellor  overruled  the  exception 
to  the  report,  and  ordered  a  further  answer  to 
be  put  in.  For  the  reasons  of  the  Chancellor, 
see  1  Paige  Ch.,  427.  From  this  order  the  de- 
fendant appealed. 

The  appeal  was  argued  by, 

Mr.  G.  Brinckerhoff,  for  appellant. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  respondent. 

The  following  opinion  was  delivered  by. 

Mr.  Justice  Marcy.  I  believe  it  was  not 
controverted  on  the  argument,  that  if  any  one 
of  the  exceptions  to  the  answer  was  well  taken, 
the  Chancellor's  order  overruling  the  general 
exception  to  the  master's  report  was  properly 
granted.  The  ground  on  which  the  appeal  is 
placed  is,  that  after  the  denial  of  all  fraud,  the 
answer  is  full  to  all  those  things  concerning 
which  the  appelaot  could  by  the  authority  of 
the  court,  be  required  to  make  an  answer.  The 
decision  of  this  appeal  involves,  as  the  appel- 
lant supposes,  a  question  as  to  the  jurisdiction 
of  the  Court  of  Chancery  to  compel  an  answer 
to  certain  matters  about  which  he  is  interro- 
gated in  the  bills.  If  the  powers  of  that  court 
are  as  extensive  as  they  are  stated  to  be  by 
Woodworth,  J.,  in  his  opinion  in  the  case  of 
*Haddenv.  Spader,  20  Johns.,  554,  [*621 
most  of  the  exceptions  to  the  answer  are  be- 
yond a  doubt  well  taken  ;  but  if  the  views  of 
Chancellor  Sanford,  in  the  case  of  Donovan  v. 
Finn,  1  Hopk.  Ch.,  59,  as  to  equity  jurisdic- 
tion in  such  matters  are  correct,  the  respond- 
ent is  seeking  disclosure  in  some  respects  be- 
yond the  power  of  the  court  to  compel,  and 
the  exception  must  be  submitted  to  a  more 
particular  examination  in  order  to  determine 
whether  the  appellant  has  not  answered  to 
everything  to  which  he  could  be  required  to 
answer. 

The  relief  asked  for  and  granted  in  the  case 
of  Spader  v.  Hodden,  5  Johns.  Ch.,  280,  lay 
within  the  uncontested  powers  of  the  court ; 
but  the  doctrine  advanced  by  some  of  the 
judges  when  that  case  was  reviewed  in  this 
court,  went  greatly  beyond  the  principle  nec- 
essarily involved  in  it,  and  is  supposed  by 
Chancellor  Sanford  not  to  have  the  sanction  of 
the  court.  Nothing  can  be  certainly  said  to  be 
established  by  law  in  this  court  in  a  particular 
decision  but  what  is  necessarily  involved  in 
the  case  decided.  The  truth  of  this  proposi- 
is  shown  by  the  case  of  Hodden  v.  Spader.  Mr. 
Justice  Woodworth  held  that  a  judgment 
creditor,  after  he  had  proceeded  to  the  extent 
of  the  remedies  given  by  a  court  of  law  with- 
out obtaining  satisfaction,  could  reach  the 
trust  property  of  his  debtor  by  invoking  the 
aid  of  a  court  of  equity.  He  is  understood  to 
hold  that  the  judgment  creditor  in  such  a  case 
can  resort  to  the  debtor's  stocks  and  the  debts 
due  to  him,  even  where  the  stock  was  not  pur- 
chased or  the  debts  created  by  means  of  the 
property  fraudulently  withdrawn  from  the 
judgment  of  the  creditor.  To  these  views  Ch. 
J.  Spencer  gave  his  explicit  sanction.  Plait, 
,/.,  yielded  his  assent  to  the  conclusion  of  Mr. 
Justice  Woodworth,  but  qualified  his  opinion 
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by  saying  that  he  was  "  not  prepared  to  ex- 
tend the  doctrine  to  any  other  cases  than  those 
wherein  the  trustee  received  goods  liable  in 
themselves  to  execution,  under  circumstances 
which  imply  fraud  in  fact  or  in  law  as 
against  creditors."  "In  an  abstract  view 
it  may  appear  proper,"  he  says,  "  to  extend 
the  remedy  in  favor  of  creditors  to  every  chose 
in  action;  but  in  my  judgment,  such  power 
has  not  been  conferred  on  our  courts  of  jus- 
<522*]  tice."  Although  *a  large  majority  of 
this  court  voted  in  favor  of  affirming  the  de- 
cree of  the  Chancellor,  it  can  never  be  ascer- 
tained how  the  different  members  viewed  the 
principles  which  were  discussed  in  delivering 
the  opinions,  but  not  necessarily  decided  by 
that  case. 

Chancellor  Sanford,  in  the  case  of  Donovan 
v.  Mnn,  examined  with  great  cai%  the  doctrine 
advanced  in  the  opinions  given  in  the  case  of 
Hodden  v.  Spader,  and  he  considers  that  "the 
cases  of  authority  in  which  relief  has  been 
given  to  judgment  creditors  were  in  themselves 
cases  of  equitable  jurisdiction,  involving  fraud 
or  trust,  or  seeking  to  subject  to  the  satisfac- 
of  a  judgment,  property  in  itself  liable  to  ex- 
ecution, by  removing  a  conveyance  which 
operated  as  a  fraudulent  impediment  to  the 
execution."  His  conclusion  is,  that  the  Court 
of  Chancery  "has  no  power  to  compel  the 
debtor  of  a  judgment  debtor  to  make  payment 
to  the  judgment  creditor  in  satisfaction  of  the 
judgment. 

There  is  an  obvious  difference  in  the  views 
of  these  learned  judges  as  to  the  jurisdiction 
of  courts  of  equity  in  granting  aid  and  relief 
to  judgment  creditors  which  it  would  be  our 
duty  to  adjust,  however  difficult  it  should 
prove  to  be,  if  the  decision  of  this  case  re- 
quired it  ;  but  in  my  view,  it  may  be  decided 
without  attempting  to  settle  this  contested 
boundary  of  jurisdiction;  and  any  labor,  there- 
fore, for  this  purpose,  would  be  not  only  un- 
necessary, but  unprofitable,  for  the  power  to 
frant  relief  to  the  utmost  extent  it  was  pushed, 
y  any  remarks  made  in  the  case  of  Hodden  v. 
Spader,  will  become  in  a  very  few  days  a  part 
of  our  system  of  jurisprudence  by  legislative  j 
recognition  or  adoption. 

It  is  contended  on  the  part  of  the  appellant, 
that  relief  in  cases  like  this  can  only  be  afford- 
ed where  fraud  exists  :  that  the  answer  hav- 
ing denied  all  manner  of  fraud,  the  gravamen 
of  the  bill  is  removed  and  no  further  answer  j 
can  be  required.  It  is  undoubtedly  correct, 
that  where  a  defendant  denies  some  substantive 
fact  which,  if  true,  would  entitle  the  com- 
plainant to  relief,  and  if  not  true  would  be  a 
complete  bar  to  it,  no  further  answer  can  be 
compelled  till  the  truth  of  that  fact  is  estab- 
lished .  The  case  put  to  illustrate  this  doctrine 
is  that  of  a  bill  filed  by  a  person  representing 
623*]  himself  *to  be  an  hdr,  and  as  such 
claiming  a  discovery,  and  the  defendant  put- 
ting in  an  answer  denying  the  heirship.  This 
issue  must  be  disposed  of,  and  in  favor  of  the 
allegation  of  the  complainant  before  any  dis- 
covery will  be  compelled.  So  where  a  person 
is  called  on  to  answer  as  a  partner,  if  he  denies 
that  he  is  such,  he  cannot  be  required  to  make 
discovery  or  answer  further  until  the  fact  of 
his  being  a  partner  is  established.  Cooper  E. 
PI.,  315,  316.  But  where  fraud  is  charged 
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upon  the  defendant,  and  a  series  of  transac" 
tions  is  specified  in  relation  to  which  the  fraud 
is  alleged  to  exist,  the  defendant  cannot  shield 
himself  from  fully  disclosing  these  transac- 
tions by  a  general  denial  of  fraud.  If  a  propo- 
sition so  obvious  as  this  needed  support  from 
authority,  we  have  only  to  look  to  the  case  be- 
fore mentioned  of  Spader  v.  Hodden.  There 
fraud  was  most  positively  denied,  yet  relief 
was  granted,  and  that,  too,  on  the  ground  of 
fraud.  Fraud  results  from  the  law  and  the 
facts,  and  the  court  must  be  made  acquainted 
with  all  the  facts  to  be  enabled  to  determine 
whether  fraud  does  or  does  not  really  exist. 
The  defendant  may,  in  many  cases,  very  hon- 
estly deny  fraud  in  a  transaction  which  is  act- 
ually tainted  by  it ;  for  what  constitutes  fraud, 
particularly  fraud  in  law,  is  often  a  matter  of 
much  diversity  of  opinion;  he,  therefore,  must 
answer  to  every  material  allegation,  and  can- 
not on  his  general  denial  of  fraud,  take  his 
stand  on  the  threshold  of  the  case  and  resist 
the  call  of  the  defendant  for  a  full  develop- 
ment of  those  transactions  wherein  fraud  is 
alleged  to  exist. 

Confining  the  jurisdiction  of  the  Court  of 
Chancery  to  the  narrowest  limits  that  have 
ever  been  assigned  to  it,  power,  it  certainly 
has  and  exercises  daily,  of  requiring  answers 
to  such  allegations  as  the  appellant  in  this  case 
has  wholly  omitted  to  answer,  or  has  answered 
imperfectly.  He  is  charged  with  being  the 
owner  of  real  and  personal  property  of  some 
name  or  nature  to  a  large  amount ;"  and  that 
he  has  property  which  others  hold  by  some 
secret  trust,  and  under  a  colorable  title.  He 
is  called  on  to  answer  to  these  charges.  He 
denies  having  been  possessed  or  seised  of  any 
real  estate  at  the  time  or  since  the  recovery  of 
the  judgments,  but  he  omits  to  answer  whether 
he  had  not  personal  property  at  the  time  of 
*filing  the  further  supplemental  bill;  [*624 
and  he  has  not  stated  whether  he  had  not  at 
that  time,  or  when  the  answer  was  put  in,  real  or 
personal  property,  held  by  other  persons  in  se- 
cret trust,  or  by  colorable  title.  The  position 
laid  down  by  His  Honor,  the  Chancellor  is  in- 
dubitably correct,  that  the  respondent  has  a 
right  to  a  discovery  of  the  manner  in  which 
the  appellant  has  disposed  of  his  property,  to 
enable  the  court  to  see  whether  the  disposition 
was  or  was  not  fraudulently  made.  He  had 
also  a  right  to  a  discovery  of  property  belong- 
ing to  the  appellant  which  others  hold  by  se- 
cret trust  or  colorable  title,  to  the  end  that  any 
such  conveyance,  which  should  appear  to  be 
fraudulent,  either  in  law  or  fact,  and  which  is 
an  impediment  in  the  way  of  the  respondent's 
execution  might  be  removed. 

It  will  not  be  expected  that  a  particular 
opinion  should  be  given  on  each  exception, 
because,  as  has  been  before  observed,  if  a  sin- 
gle one  of  the  twenty-six  is  well  taken,  the 
decision  of  the  court  must  be  for  the  respond- 
ent. 

In  the  particulars  above  specified  as  well  as 
others,  I  think  the  exceptions  to  the  answer 
are  well  taken,  and  I  am,  therefore,  for  af- 
firming the  order  of  the  Chancellor. 

The  Chief  Justice  expressed  his  concurrence 
in  the  opinion  delivered  by  Mr.  Justice  Marcy. 
He  said  he  had  not  examined  the  main  ques- 
tion, not  deeming  it  necessary  to  the  decision 
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of  this  cause  ;  his  impressions  however  were, 
that  under  the  existing  law,  a  defendant  is  not 
bound  to  answer  as  to  property  which  nev- 
er was  within  the  reach  of  an  execution;  that 
he  could  only  be  called  on  to  respond  as  to 
such  property  which  had  been  fraudulently 
•withdrawn  from  the  operation  of  an  execution. 
Mr.  Justice  Sutherland,  also  concurred  in 
the  opinion  delivered  by  Mr.  Justice  Marcy, 
but  decined  expressing  an  opinion  as  to  the 
point  alluded  to  by  the  Chief  Justice. 

Mr.  Senator  S.  Allen.  The  appellant  in- 
sists that  he  has  answered  the  points  excepted 
to  as  far  as  he  was  bound  and  compelled  to 
answer;  and  that  he  was  not  bound  to  disclose 
his  interest  in  any  public  stock  or  stocks,  or 
<525*]  *choses  in  action,  and  the  nature, 
amount  and  value  of  all  his  claims,  liquidated 
and  unliquidated. 

There  are  several  cases  in  which  the  princi- 
ple has  been  clearly  recognized, that  a  Court  of 
Chancery  has  the  power  to  compel  the  discov- 
ery of  personal  property,  placed  by  the  debtor 
beyond  the  reach  of  legal  process;  and  I  am  un- 
able to  discover  any  good  reason,  and  the  coun- 
sel for  the  appellants  has  adduced  none,  why 
public  stocks,  notes  of  hand,  bonds,  or  debts 
of  any  kind  should  be  exempt  from  execution 
any  more  than  other  estate  whether  real  or  per- 
sonal, or  why  the  effect  of  a  judgment  should 
be  defeated  while  the  debtor  may  be  in  posses- 
sion of  a  large  property  of  the  kind  alluded  to. 
That  the  principle  of  compelling  a  discovery 
and  account  of  such  property  has  been  acted 
on  by  our  equity  courts,  appears  from  the  case 
of  Hendricks  v.  Robinson,  1  Johns.  Dig.,  205, 
where  it  was  held,  that  chancery  will  lend  its 
aid  to  a  judgment  creditor,  by  compelling  a 
discovery  and  account  against  a  debtor  or 
third  person,  who  had  possession  of  the  debt- 
or's property,  and  placed  it  beyond  the  reach 
of  legal  process.  The  same  is  the  case  of  Had- 
den  v.  Spader;  and  so  important  has  the  prin- 
ciple been  deemed  by  the  Legislature  that  it 
has  been  incorporated  in  the  Revised  Statutes, 
which  go  into  effect  Jan.  1, 1830. 

The  justice  and  equity  of  this  rule  appears 
to  me  indisputable,  for  what  can  be  more  rea- 
sonable than  that  every  man  possessing  the 
means  should  pay  his  honest  debts;  and  if  he 
possess  the  means,  and  place  them  is  a  situa- 
tion beyond  the  reach  of  legal  process,  is  there 
any  injustice  in  compelling  him  to  render  an 
account  of  the  property  thus  fraudulently  con 
cealed?  The  provisions  of  the  Insolvent  Lawi 
of  this  State,  and  the  practice  under  them, 
gives  good  reason  to  fear  that  acts  of  conceal- 
ment are  by  no  means  uncommon,  and  it  is  of 
importance  to  the  morality  of  the  community 
that  our  courts  of  equity  should  be  sustained 
in  their  endeavor  to  arrest  this  growing  evil. 
My  opinion  is,  that  the  order  of  the  Chancellor 
was  proper  and  ought  to  be  affirmed. 
626*]  *Mr.  Senator  Benton  expressed  hi 
concurrence  in  the  opinion  delivered  by  Mr. 
Justice  Marcy,  but  declined  expressing  any 
opinion  upon  the  question  whether  a  defend- 
ant could  be  compelled  to  answer  as  to  stock, 
notes  and  other  choses  in  action. 

This  being  tlie  unanimous  opinionofthe  court, 
the  order  of  the  Chancellor  appealed  from  was 
thereupon  affirmed. 
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Affirming— 1  Paige,  427.' 

Cited  in-28  Wend..  77  ;  2  Paige,  619  ;  2  Edw.  Ch., 
567 ;  3  Edw.  Ch.,  306 ;  2  Sandf .  Ch.,  512 ;  14  N.  Y.,  46 ; 
3  Leg.  Ota.,  373. 


G.  AND  B.  HALL,  Executors,  &c.,  Appellant*. 

AND 

O.  PERKINS,  Respondent. 

Fraud — Conveyance  Avoided  for — Fraud  and 
Iinpotdtion  Presumed  from  Certain  Circum- 
stances. 

Where  a  nephew,  a  simple,  ignorant  younfr  man, 
was  induced  by  hia  uncle,  an  advocate  (par  wiurtiii- 
»ie>  in  Justices'  courts,  to  accept  a  conveyance  of 
land  worth  not  to  exceed  $240  in  satisfaction  of  a 
claim  of  at  least  $500,  it  was  held,  on  an  appeal  from 
chancery,  that  from  the  nature  of  the  transaction, 
the  inadequacy  of  the  consideration,  the  relative 
character,  capacity  and  connection  of  the  parties, 
fraud  and  imposition  might  well  be  presumed ;  and 
a  decree  directing  the  payment  of  the  original 
claim  by  the  uncle,  and  a  reconveyance  of  the  land 
by  the  nephew,  was  affirmed. 

Citations-3  P.  Wms.,  130, 131 ;  2  Ves.,  155, 156 ;  4 
Cow.,  220. 

A  PPEAL  from  chancery.  The  respondent, 
li  in  Nov.,  1824,  tiled  a  bill  in  the  Equity 
Court  for  the  Third  Circuit  against  the  appel- 
lants, as  executors  of  the  last  will  and  testa- 
ment of  Rowland  Hall,  deceased,  stating  sub- 
stantially that  when  he  was  of  the  age  of  nine 
years,  he  was  bound  or  placed  by  his  father  as 
an  apprentice  with  Rowland  Hall,  his  mater- 
nal grandfather,  to  learn  the  business  of  farm- 
ing, whom  he  was  to  serve  until  he  arrived  to 
the  age  of  21,  and  that  Rowland  Hall  on  his 
part  engaged  to  pay  him,  when  he  did  arrive 
of  age,  the  sum  $500.  He  averred  that  the 
agreement  was  reduced  to  writing,  but  that  he 
never  had  the  custody  of  it,  and  believed  it  to 
be  lost  or  destroyed.  He  further  alleged  that 
he  came  of  age  Mar.  22,  1820,  having  faith- 
fully performed  his  part  of  the  contract,  and 
that  Rowland  Hall  died  in  the  fall  of  1820, 
leaving  the  $500  unpaid,  and  that  the  defend- 
ants are  the  executors  of  the  will  of  Rowland 
Hall,  and  refuse  to  pay  him.  In  the  part  of 
the  bill  in  which  the  pretenses  of  defendants 
are  usually  stated,  the  complainant  alleged 
that  the  defendants  pretended  that  the  testator 
had  sold  and  conveyed  to  him  40  acres  of  land 
in  satisfaction  *of  his  claim  of  $500,  [*627 
but  he  averred  that  if  such  deed  was  executed, 
it  was  the  voluntary  act  of  the  testator  to  make 
him  (the  complaina'nt),  without  his  request  or 
desire,  a  voter  at  an  election,  and  that  such 
deed  never  was  delivered  to  him.  Another  pre- 
tense charged  in  the  bill  to  be  set  up  by  the  de- 
fendants was,  that  the  complainant  had  exe- 
cuted a  receipt  in  full  of  all  demands  against 
the  estate.as  to  which  the  complainant  averred 
that  if  such  receipt  was  in  existence.it  had  been 
fraudulently  and  unjustly  obtained;  that  a  re- 
ceipt had  been  given  by  him,  but  it  did  not  re- 
late to  the  subject-matter  of  this  suit. 

The  defendants  answered  admitting  the 
agreement,  the  service  of  the  complainant,  and 
his  arrival  of  age.  As  to  the  deed  mentioned 
in  the  bill,  they  averred  that  Apr.  26,  1820, 
the  testator  executed  and  delivered  to  thecom- 
plainant  a  deed  of  40  acres  of  land  for  the  con- 
sideration of  $500  expressed  therein  ;  that  the 
complainant  had  repeatedly  admitted  that  he 
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had  not  paid  the  consideration  expressed  in 
the  deed,  that  Feb.  19,  1822,  a  settlement  took 
place  between  Gideon  Hall,  one  of  the  defend- 
ants, and  the  complainant  relative  to  the  claim 
of  $500;  and  another  claim  of  the  complainant 
for  nine  months  services  subsequent  to  his  ar- 
rival of  age,  and  that  it  was  then  agreed  that 
the  consideration  of  $500  expressed  in  the  deed 
should  be  deemed  a  full  payment  and  satisfac- 
tion of  the  claim  anterior  to  his  arriving  of  age, 
and  that  certain  notes  and  money  should  be  re- 
ceived by  the  complainant  in  satisfaction  of 
services  performed  after  he  arrived  at  age;  and 
that  in  pursuance  of  such  agreement,  a  receipt 
was  given  by  the  complainant,  acknowledging 
to  have  received  notes  and  cash  to  the  amount 
of  $39.48  in  full  of  all  debts,  dues  and  de- 
mands against  the  estate.  They  averred  that 
from  the  date  of  the  deed  to  the  complainant 
he  had  always  been  considered  the  owner  of 
the  forty  acres,  and  claimed  and  exercised  acts 
of  ownership  over  it. 

From  the  proofs,  it  appeared  that  Apr.  26, 
1820,  was  the  second  day  of  the  annual  election 
for  State  officers  ;  the  testator  was  warmly  en- 
gaged in  support  of  Mr.  Clinton,  who  was 
voted  for  at  that  election  as  Governor,  and  the 
628*]  testator  *executed  several  deeds  to  sev- 
eral persons  to  enable  them  to  vote,  and  among 
others  to  the  complainant,  who  came  into  the 
house  when  the  deed  was  executed  and  re- 
mained about  five  minutes.  The  deeds  were 
not  read  by  the  parties,  nor  did  either  of  them 
take  possession  of  them.  The  deed  to  the  com- 
plainant was  produced  ;  it  bore  date  Apr.  26, 
1820,  and  conveyed  40  acres  of  land  for  the 
consideration  of  $500  (acknowledged  to  have 
been  received),  reserving  a  rent.  In  Sept. ,  1820, 
the  testator  told  a  witness  that  he  had  given 
the  complainant  a  lease  of  40  acres  ;  that  he 
had  been  a  good  boy  to  work  ;  that  it  was  not 
all  he  meant  to  give  him,  as  he  owed  him  $500 
for  .his  services  ;  he  meant  to  build  a  house  on 
the  lot  and  give  him  the  rest  of  the  mill  lot  and 
the  mill.  On  the  part  of  the  defendants,  it  ap- 
peared that  the  complainant  had  admitted  that 
he  had  agreed  with  the  defendants  to  receive 
the  40  acre  lot  as  a  compensation  for  his  ser- 
vices during  his  minority,  and  that  they  had 
executed  a  quitclaim  of  the  lot  to  him,  which 
was  produced,  bearing  date  Dec.  31,  1823, 
whereby  the  defendants  released  the  lot  for  the 
consideration  of  ten  cents,  and  which  appeared 
to  have  been  executed  after  the  same  had  been 
surveyed  under  the  direction  of  the  parties,  the 
boundaries  in  the  deed  of  1 820  being  alleged  to 
be  vague  and  indefinite.  It  further  appeared 
that  the  complainant  had  admitted  that  he  had 
settled  with  his  uncle,  Gideon  Hall,  and  passed 
receipts  in  friendship,  and  his  uncle  had  given 
him  a  watch.  He,  however,  desired  one  of  the 
witnesses  to  apply  to  his  uncle  to  give  him 
$500  or  something  in  money  for  the  land,  as  he 
did  not  like  it.  The  40  acres  are  rough,  moun- 
tainous land,  valued  at  from  $4  to  $9  per  acre. 
The  complainant  is  described  as  industrious, 
inoffensive,  simple  and  ignorant  ;  the  defend- 
ant, Gideon  Hall,  was  said  to  practice  as  an 
advocate  in  justices'  courts,  having  formerly 
himself  been  a  justice  of  the  peace. 

The  judge  of  the  Equity  Court  (the  Hon. 
William  A.  Duer),  after  a  hearing  on  the 
pleadings  and  proofs,  decreed  an  account  to  be 
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taken  of  the  amount  due  the  complainant  for 
his  services  during  his  minority.  The  defend- 
ants appealed  to  the  Court  of  Chancery,  and 
Chancellor  Jones  affirmed  the  decree  and  re- 
manded the  cause.  On  the  coming  in  of  the 
*report  of  the  master  allowing  the  $500  [*629 
with  interest,  thedefendantsexcepted,  and  the 
judge  confirmed  the  report  and  decreed  that 
the  defendants  pay  the  amount  due,  and  that 
the  complainant  release  the  40  acres.  This  de- 
cree was  affirmed  by  Chancellor  Walworth  on 
appeal  to  him,  and  ordered  to  be  carried  into 
effect.  From  which  decrees  an  appeal  was  en- 
tered to  this  court,  where  the  cause  was  argued 

by, 

Mr.  D.  Gardner,  for  appellants. 
Mr.  J.  L'Amoureux,  for  respondent. 
The  following  opinion  was  delivered  by, 

Chief  Justice  Savage.  This  is  a  short  and 
simple  case,  addressing  itself  to  the  common 
sense  and  common  justice  of  the  plainest  man. 
and  seems  to  require  no  legal  learning  to  de- 
i  cide  it.  The  deed  from  the  testator  to  the  com- 
j  plainant  when  executed  was  a  fraud  upon  the 
elective  franchise  ;  it  conveyed  no  estate,  for 
it  was  never  delivered  by  the  grantor.  It  was 
not  considered  by  him  as  a  compensation  for 
services,  for  he  spoke  of  it  as  a  gift,  and  at  the 
same  time  admitted  he  owed  the  complainant 
$500.  There  can  be  no  dispute  that  at  the  death 
of  Rowland  Hall  the  estate  honestly  owed  Per- 
kins $500.  How  has  this  acknowledged  debt 
of  $500  been  paid  ?  I  answer,  by  compelling 
or  persuading  this  simple  and  ignorant  young 
man  to  receive  the  40  acres  of  rocks  in  com- 
pensation for  his  services.  The  land  is  esti- 
mated by  some  of  the  witnesses  at  $4,  and  by 
others  at  $8  or  $9  ;  a  fair  medium  is  $6.  We 
may,  therefore,  consider  the  land  worth  $6  per 
acre,  amounting  to  $240,  which  these  uncles 
gave  their  nephew  instead  of  $500  and  about 
two  years  interest. 

It  is  said  that  inadequacy  alone  is  no  evi- 
dence of  fraud.  It  has,  indeed,  been  so  decided; 
but  inadequacy  does  not  here  stand  alone.  The 
contracting  parties  and  their  capacities  should 
also  be  considered — on  the  one  side,  a  simple 
uneducated  boy,  who  knew  only  how  to  work 
on  a  farm  ;  on  the  other,  a  man  who  had  been 
a  justice  of  the  peace  and,  therefore,  may  be 
presumed  to  have  some  knowledge  of  law.  He 
was  *no  longer  a  justice,  but  his  prac-  [*63O 
tice  was  that  of  advocating  causes  before  jus- 
tices and,  probably,  he  was  not  unacquainted 
with  the  tricks  and  quibbles  which  too  often 
disgrace  inferior  tribunals,  and  bring  a  re- 
proach upon  that  branch  of  our  jurisprudence. 
The  inadequacy  then  consists  :  1.  In  convey- 
ing 40  acres  of  mountain  rocks,  worth  $240,  m 
satisfaction  of  a  debt  of  about  $565,  much  less. 
than  half.  2.  One  of  the  contracting  parties 
arrived  at  mature  age,  perfectly  acquainted 
with  the  value  of  property,  and  from  his  very 
"  vocation,"  in  the  habit  of  taking  every  ad- 
vantage which  the  law  would  permit ;  the 
other  an  ignorant,  simple,  unsuspecting  boy, 
unacquainted  with  property  and  with  the  art* 
and  intrigues  which  too  often  attend  more  ad- 
vanced age.  3.  On  the  one  side  the  uncle,  and 
the  other  the  nephew.  The  grandfather  had 
hitherto  been  the  guardian  and  guide  of  the 
complainant ;  and  after  his  decease,  to  whom 
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could  this  ignorant  youth  more  naturally  look 
for  advice  and  protection  than  to  his  mother's 
brother,  the  executor  of  his  grandfather's  will, 
as  one  every  way  capable  of  advising  him  ? 
The  result,  however,  shows  that  there  was 
some  reason  in  the  ancient  law  which  refused 
to  relations,  who  might  inherit  from  minors, 
the  guardianship  of  their  persons,  because  it 
was,  as  Ld.  Coke  says,  "  quasi  agnuin  lupo 
committere  ad  devorandum."  I  have  thus  far 
cited  no  authority  ;  it  seems  to  me  that  none 
can  be  necessary  beyond  an  appeal  to  the 
moral  sense. 

It  is  contended  by  the  appellants  that  there 
is  not  in  the  bill  a  sufficient  allegation  of  fraud 
to  justify  the  admission  of  evidence  on  that 
subject,  and  if  there  be  a  sufficient  allegation, 
there  is  no  evidence  of  fraud.  The  bill  charges, 
that  if  the  defendants  should  produce  a  receipt 
in  full  from  the  complainant,  that  such  receipt 
was  fraudulently  and  unjustly  obtained.  This 
is  sufficient.  The  ground  of  the  plaintiff's 
claim  was  matter  of  contract,  and  he  resorted 
to  a  court  of  equity  because  the  written  con- 
tract signed  by  Rowland  Hall  was  lost  or  de- 
stroyed ;  the  allegation  of  fraud  was  in  antic- 
ipation of  the  defense  contemplated,  and  it 
seems  to  me  when  thus  set  up,  it  need  not  be 
so  full  as  if  made  the  substantive  ground  of 
complaint.  Had  the  plaintiff  below  been  in 
possession  of  the  written  contract,  he  might 
631*]  have  sued  in  *a  court  of  law,  and  the 
question  of  fraud  might  have  been  inquired 
into  in  rebutting  the  defense. 

Fraud  is  often  the  subject  of  inquiry  in  a 
court  of  law  as  well  as  in  equity ;  there  is  this 
difference  however,  that  at  law  fraud  must  be 
proved  ;  it  must  be  what  Ld.  Hardwicke  calls 
dolus  malus,  actual  fraud  arising  from  facts 
and  circumstances  of  imposition.  At  law,  the 
contract  of  every  man  who  is  compos  mentis,  is 
binding  and  cannot  be  avoided  in  general  with- 
out proof  of  actual  fraud  in  obtaining  it. 
Neither  will  a  court  of  equity  measure  the  ex- 
tent of  men's  understandings  and  say  that  there 
is  an  equitable  incapacity  where  there  is  a  le- 
gal capacity  ;  yet  if  a  weak  man  gives  a  bond 
for  a  pretended  consideration,  when  in  truth 
there  was  none  or  not  near  so  much  as  is  pre- 
tended, equity  will  relieve  against  it.  3  P. 
Wms.,  130,  131.  Fraud  is  sometimes  also  ap- 
parent from  the  intrinsic  nature  of  the  con- 
tract. It  may  be  such  as  no  man  in  his  senses 
and  not  under  delusion  would  make,  and  such 
as  no  honest  and  fair  man  would  accept,  which 
is  Ld.  Hardwicke's  second  class  of  frauds  ;  and 
his  third  is  that  which  may  be  presumed  from 
the  circumstances  and  condition  of  the  parties 
contracting.  2  Ves.,  Sr.,  155,  156. 

This  case  partakes  of  both  the  last  two 
classes  of  frauds,  if  not  of  the  first.  Here  was 
a  contract  made  which  no  sensible  man  not 
under  delusion  would  make  on  the  one  hand, 
and  which  no  man  who  had  not  lost  all  con- 
sciousness of  shame  would  accept  on  the  other. 
One  of  the  parties  was  a  weak  boy,  the  other 
a  man  of  capacity,  who  may  be  presumed  from 
the  circumstances  of  this  case,  an  artful  in- 
triguer in  small  matters.  It  was  a  contract 
made  by  an  unsuspecting  youth  with  a  man  in 
whom,  from  the  connection  existing  between 
them,  he  must  have  reposed  confidence,  and  to 
whom  he  naturally  looked  for  advice  and  pro- 
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tection.  It  is  clearly  a  case,  therefore,  where 
from  the  nature  of  the  transaction  and  the  sit- 
uation of  the  parties,  fraud  and  imposition  are 
to  be  presumed.  4  Cow.,  220. 

I  am  of  opinion  the  decree  of  His  Honor,  the 
Chancellor,  should  be  affirmed  with  costs. 

*Mr.  Senators.  Allen  also  delivered  [*632 
an  opinion  in  favor  of  an  affirmance  of  the  de- 
cree. 

And  this  being  the  unanimous  opinion  of  the 
court,  the  decree  of  the  Chancellor  wot  accord- 
ingly affirmed,  with  costs  to  be  paid  by  tfie  appel- 
lants. 


CASE  AND  HARWOOD,  Appellants, 

AND 

HAIGHT  AND  ARTHUR.  Respondents. 

Conveyance  of  Land  Bounded  by  Stream,  to  one 
Owning  the  OtJier  Side  of  Stream,  Both  Owning 
the  Bed — Reservation  of  Right  to  Butt  Dam  on 
Both  Shores— Effect  of— Estoppel  —  Implied 
Covenant — Diversion  of  Stream — Preliminary 
Injunction, 

Where  a  party  owns  land  adjoining  one  side  of  a 
stream,  and  also  owns  the  bed  of  the  stream,  and 
conveys  to  another  owning  land  adjoining  the 
stream  on  the  other  side  thereof  the  land  under 
water  to  the  middle  of  the  stream,  reserving  to  him- 
self the  right  to  butt  a  dam  on  both  sides  or  shores 
of  the  stream  as  he  shall  think  necessary,  the  par- 
ties are  entitled  to  an  equal  participation  in  the  use 
of  the  water,  notwithstanding  the  reservation. 

The  reservation  in  such  case  has  not  the  effect  of 
an  exception,  it  being  indispensable  to  a  good  ex- 
ception that  the  thing  excepted  should  be  part  of 
the  thing  granted,  and  not  of  any  other  thing ;  the 
reservation,  however,  is  operative  as  an  implied 
covenant  or  by  way  of  estoppel,  securing  the  right 
provided  for  in  the  reservation. 

Where  there  is  an  unlawful  diversion  of  a  stream 
of  water  from  the  mills  and  hydraulic  works  of  a 
party,  it  is  a  proper  case  for  the  allowance  of  a  pre- 
liminary injunction,  as  the  injury,  if  persisted  in. 
might  be  irreparable. 

Citations— «  Cow.,  518 ;  3  Cruise  Dig.,  tit.  32,  ch.  3, 
sec.  48,  49 ;  Shep.  Touch.,  77 ;  Com.  Dig.  Fait,  B.  6, 
6,  7,  8  ;  Cro.  Eliz..  6  ;  Co.  Litt.,  47  a  ;  147  a ;  2  Saund., 
166,  368 :  10  Co.,  106: 1  Br.  Ch.,  583 ;  2  Cox  Cas.,  4;  10 
Ves.,  193 :  2  Johns.  Ch.,  164. 27 ;  3  Johns.  Ch.,  288 : 
5  Johns.  Ch.,  101 ;  6  Johns.  Ch.,  439;  Eden.  Inj.,  104, 
»i.  7,  b. 

A  PPEAL  from  chancery.  General  Philip 
IJL  Schuyler,  by  letters  patent,  bearing  date 
Sep.  22,  1789,  had  granted  to  him,  the  lower 
falls  in  the  outlet  of  Lake  George,  and  a  small 
strip  of  land  adjoining  the  same  on  the  south 
side  of  the  outlet.  The  grant  included  the  bed 
of  the  river  for  a  considerable  distance  both 
above  and  below  the  falls,  and  the  premises 
granted  were  bounded  by  the  north  side  of  the 
waters  of  the  outlet.  July  5, 1793,  Gen.  Schuy- 
ler,  by  deed,  for  the  consideration  of  £5, 
granted  unto  Samuel  Deal, Peter  Deal  and  Jane 
Nicoll,  in  fee,  all  the  land  under  the  water  of 
the  outlet,  from  the  north  shore  thereof  to  the 
middle  of  the  stream,  extending  the  whole  dis- 
tance from  the  western  to  the  eastern  boundary 
of  his  tract.  In  this  deed  the  grantees  were 
acknowledged  to  be  the  owners*of  the  [*O33 
north  shore  of  the  outlet,  and  in  it  was  con- 
tained a  reservation  in  these  words :  "  saving 
and  reserving,  nevertheless,  to  the  said  party 
of  the  first  part,  his  heirs  and  assigns,  the  right 


NOTE.— Boundaries— Lands  bounded  by  river*— 
O\cner*h\i>  d>  tin  crntfr  of  the  stream.  See  Ex  parte 
Jennings,  6  Cow.,  518.  note. 
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to  butt  any  dam  or  dams  on  both  sides  or  shores 
of  the  said  river  or  waters,  as  be  or  they  may 
think  necessary."  The  grant  was  also  made 
subject  to  an  unexpired  term  of  a  lease  to  one 
George  Trimble,  for  21  years  from  May  1,  1788. 
The  deed  also  contained  a  covenant  on  the  part 
of  the  grantor,  that  it  should  be  lawful  for  the 
parties  of  the  second  part,  their  heirs  and  as- 
signs, at  any  time  or  times  forever  after  the 
expiration  of  the  lease  to  Trimble,  to  butt  any 
dam  or  dams  on  both  the  sides  or  shores  of  said 
river  or  waters  which  they  might  think  nec- 
essary; which  dam  or  dams,  and  the  river  or 
waters  therein,  might,  nevertheless,  be  used 
and  occupied  by  the  said  party  of  the  first  part, 
his  heirs  or  assigns,  on  paying  such  proportion 
of  the  expense  and  charges  of  erecting  such 
dam  or  dams,  and  keeping  the  same  in  repair, 
as  should  be  adequate  to  such  use  and  occu- 
pation. 

Trimble,  the  lessee  of  Gen.  Schuyler,  con- 
structed a  dam  across  the  outlet,  butting  it  on 
both  shores,  and  erected  mills  on  the  south 
shore,  of  which  dam  and  mills  he  and  those 
claiming  under  him  remained  in  possession 
until  May  1,  1809,  the  time  of  the  expiration 
of  his  lease.  After  1809  the  proprietors  of  the 
property  on  the  north  shore  used  the  waters  of 
the  outlet  for  the  purpose  of  carrying  on  vari- 
ous hydraulic  operations,  obtaining  their  sup- 
ply o*f  water  from  the  dam  originally  con- 
structed by  Trimble,  and  the  owners  of  the 
property  on  the  south  shore  using  the  water 
for  like  purposes  from  the  same  source.  This 
dam  is  near  the  head  of  the  falls,  crossing  the 
outlet  in  a  northeast  direction,  the  outlet  here 
bending  to  the  north,  whilst  below  the  falls  it 
runs  in  nearly  an  eastern  course.  Near  the 
center  of  the  outlet  there  is  an  island  with 
which  the  dam  on  each  side  is  connected.  The 
channel  of  the  outlet  at  the  place  where  the 
dam  was  originally  constructed,  and  where  it 
has  been  continued,  is  on  the  north  side  of  the 
outlet. 

In  Dec.,  1826,  the  respondents,  who  have  be- 
come possessed  of  the  title  formerly  vested  in 
S.  &  P.  Deal  and  J.  Nicoll,  filed  their  bill  in 
634*]  chancery,  stating  that  Case,  one  of  *the 
appellants,  for  the  joint  benefit  of  himself  and 
the  other  appellant,  had  recently  erected  a  dam 
across  the  outlet  in  an  oblique  direction  from 
the  island  near  the  center  of  the  outlet  to  the 
north  bank  of  the  outlet;  that  the  dam  was  not 
then  completed  so  as  to  retain  and  confine  the 
waters  of  theoutlet.but  the  respondents  alleged 
their  belief  that  when  the  same  should  be  com- 
pleted so  as  to  resist  and  confine  the  waters, 
it  would  entirely  and  absolutely  divert  the  wa- 
ters from  the  mills  and  other  hydraulic  works 
of  the  respondents  on  the  northerly  side  of  the 
outlet,  to  the  entire  destruction  of  the  value  of 
the  mills  and  other  hydraulic  works,  and  to 
the  irreparable  injury  of  the  respondents.  The 
bill  prayed  an  injunction  restraining  the  ap- 
pellants from  proceeding  in  the  construction 
of  the  dam,  and  for  general  relief.  An  injunc- 
tion issued  according  to  the  prayer  of  the  bill. 

In  the  answer  of  the  appellants,  in  whom 
the  title  of  Gen.  Schuyler  to  the  premises  in 
question  is  vested,  it  was  admitted  that  if  they, 
the  appellants,  had  been  permitted  to  complete 
the  new  dam  in  the  manner  contemplated,  so 
as  to  resist  and  confine  the  waters,  it  would 
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have  diverted  much  of  the  waters  from  the 
mills  and  hydraulic  works  of  the  respondent, 
but  would  not  have  diverted  the  whole  of  the 
waters,  nor  involved  the  entire  destruction  of 
the  mills  and  hydraulic  works  of  the  respond- 
ents; and  the  right  of  constructing  such  dam 
was  insisted  on,  as  reserved  in  the  deed  from 
Gen.  Schuyler  to  the  Deals  and  Mrs.  Nicoll. 

The.appellants  contended  that  they  were  en- 
titled to  have  their  mills  supplied  with  water 
in  preference  to  the  mills  of  the  respondents, 
and  that  they  had  the  right  to  erect  such  dams, 
butting  on  the  north  shore  of  the  outlet,  as 
might  be  necessary  to  secure  such  supply.  On 
the  coming  in  of  the  answer,  a  motion  was 
made  for  the  dissolution  of  the  injunction, 
which  was  denied  by  the  Chancellor.  See  his 
opinion,  1  Paige  Ch.,  447.  From  the  order 
denying  the  motion  the  defendants  below  ap- 
pealed to  this  court.  The  appeal  was  argued 

by, 

Mr.  H.  Bleecker,  for  the  appellants. 
Mr.  J.  V.  Henry,  for  the  respondents. 
The  following  opinion  was  delivered  by, 

*Mr.   Justice  Sutherland.     The   [*635 

complainants  below  (the  respondents  here)  rep- 
resent the  grantees,  and  the  appellants  repre- 
sent the  grantor  of  the  deed  from  Gen.  Schuy- 
ler to  S.  &  P.  Deal  and  J.  Nicoll ;  and  the 
question  is  whether,  according  to  the  just  con- 
struction and  legal  operation  of  that  deed,  Gen. 
Schuyler  had  a  right  to  divert  the  whole  of  the 
stream  from  its  natural  channel  on  the  north 
to  the  south  shore,  whenever  the  whole  of  the 
water  became  necessary  for  his  mills  and  other 
hydraulic  works.  The  decree  of  the  Chancel- 
lor affirms  he  had  not. 

It  will  be  perceived  that  previous  to  the  ex- 
ecution of  this  deed,  neither  of  the  parties 
could  erect  a  dam  extending  from  shore  to 
shore.  Gen.  Schuyler  owned  the  south,  and 
Deals  and  Nicoll  the  north  bank  of  the  stream; 
neither  had  a  right  to  butt  upon  the  land  of 
the  other,  and  the  principle  object  of  the  con- 
veyance seems  to  have  been  to  obviate  this 
difficulty,  and  to  put  it  in  the  power  of  each 
to  dam  across  the  stream  ;  and  accordingly  one 
half  of  the  bed  of  the  stream  is  conveyed.  If 
the  deed  had  stopped  here,  there  can  be  no 
doubt  that  there  would  have  been  a  perfect 
equality  of  right  between  the  parties ;  each 
would  have  owned  one  of  the  banks  and  one 
half  of  the  bed  of  the  stream,  with  a  right  to 
an  equal  participation  in  the  use  of  the  water, 
according  to  the  principles  of  the  common  law 
(Ex  parte  Jennings,  6  Cow.,  518),  but  neither 
would  have  acquired  the  right  to  butt  a  dam 
against  the  opposite  shore.  To  accomplish 
this  object,  Gen.  Schuyler  saves  or  reserves  to 
himself  a  right  to  butt  a  dam  or  dams  on  both 
sides  or  shores  of  the  river,  and  expressly 
covenants  that  the  grantees  shall  also  have  the 
same  right.  The  covenant  and  the  exception 
are  in  precisely  the  same  terms. 

The  reservation  can  have  no  effect  as  an  ex- 
ception. An  exception  is  something  reserved 
by  the  grantor  out  of  that  which  he  has  before 
granted.  It  is  indispensable  to  a  good  excep- 
tion that  the  thing  excepted  should  be  part  of 
the  thing  previously  granted,  and  not  of  any 
other  thing.  3  Cruis.  Dig.,  tit.  32,  ch.  3.  sees. 
48,  49;Shep.  Touch.,  77;  Com.  Dig.,  Fait, 
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E,  5-8  ;  Cro.  Eliz.,  6;  Co.  Litt.,  47  a,  147  a. 
The  deed  of  Gen.  Schuyler  did  not  convey  or 
636*]  *profess  to  convey  any  part  of  the 
north  shore  ;  he  could  not,  therefore,  reserve  a 
right  to  build  a  dam  against  it.  But  though 
void  as  an  exception,  the  reservation  is  bind- 
ing upon  the  grantees  and  their  assigns,  and 
becomes  operative  either  as  an  implied  cove- 
nant or  by  way  of  estoppel. 

The  deed  is  to  be  construed  as  though  the 
parties  had  mutually  covenanted  that  each 
should  have  a  right  to  butt  a  dam  upon  the 
shore  of  the  other;  and,  considered  in  this  point 
of  view,  I  see  no  ground  for  contending  that 
it  was  the  intention  of  the  parties  that  the 
grantor  should  have  a  greater  right  in  the  use 
of  the  water  than  the  grantees. 

Nor  is  such  a  conclusion  to  be  drawn  from 
the  reservation  by  the  grantor  of  a  right  to  use 
the  water  from  the  dam  or  dams  which  might 
be  erected  by  the  grantees,  upon  his  paying 
such  proportion  of  the  expense  and  charges  of 
erecting  such  dam  or  dams  as  shall  be  adequate 
to  such  use.  Suppose  the  grantees  had  ex- 
pressly covenanted  that  the  grantor  should 
have  a  right  to  use  the  water  from  their  dam, 
upon  paying  a  reasonable  proportion  of  its 
cost ;  it  certainly  would  not  be  a  rational  con- 
struction of  such  a  covenant  that  the  cove- 
nantee  should  have  a  right  to  take  the  whole 
of  the  water,  whenever  he  thought  proper  to 
pay  the  whole  expense  of  the  dam,  or  two 
thirds  or  three  fourths  of  it,  as  his  caprice  or 
convenience  might  dictate  ;  and  a  more  liberal 
construction  cannot  be  given  to  an  implied 
covenant,  or  a  reservation,  made  by  the  grantor 
in  his  own  deed.  Every  exception  or  reserva- 
tion is  the  act  of  the  grantor,  and  shall,  there- 
fore, be  construed  most  strictly  against  him, 
and  most  beneficially  for  the  grantee.  2  Saund. , 
166,  368  ;  10  Co.,  106  b;  Com.  Dig.,  tit.  Fait, 
E,  8.  It  appears  to  me  to  have  been  the  virt- 
ual intention  of  the  parties  to  establish  an 
equality  of  right  in  the  use  of  this  water  ;  and 
such  in  my  opinion  is  the  legal  construction 
and  effect  of  the  conveyance  in  question. 

It  is  not  denied  that  the  effect  of  the  dam  in 
question  when  completed  will  be  to  divert  a 
large  proportion  of  the  water  from  the  mills  of 
the  respondents  ;  nor  is  it  denied  that  it  is  the 
intention  of  the  appellants,  if  not  restrained, 
to  complete  the  dam  ;  it  was,  therefore,  a  prop- 
637*]  er  case  for  a  preliminary  injunction, 
as  the  injury  might  be  irreparable.  1  Bro.  C. , 
583  ;  2  Cox  Cas.,  4;  10  Ves.,  193;  2  Johns. 
Ch.,  164,  272  ;  3  Id.,  282;  5  Id.,  101  ;  6  Id., 
439  ;  Eden,  Inj.,  164,  note  7  b.  And  the  de- 
fendants having  failed  to  establish  their  title 
by  their  answer,  the  motion  to  dissolve  the  in- 
junction was  properly  denied.  I  am,  there- 
fore, of  opinion  that  the  decree  below  ought  to 
be  affirmed. 

Mr.  Senator  S.  Allen  also  delivered  an  opin- 
ion in  affirmance  of  the  order  appealed  from. 

This  being  the  opinion  of  all  the  members 
of  the  court,  only  one  Senator  dissenting,  it 
was  thereupon  ordered,  adjudged  and  decreed 
tfiat  ttie  order  of  the  Chancellor  refusing  to  dis- 
solve tlie,  injunction  be  affirmed. 

Affirming— 1  Paige,  447. . 

Cited  in-4  Edw.  Ch.,  715;  34  N.  Y.,  109,  116:  16 
Barb.,  217;  6  How.Pr.,94;  1  Abb.  N.  S.,  299;  1  Rob., 
277 ;  10  Leg.  Obs.,  10 ;  43  Am.  Dec.,  403  (9  Met.,  395). 
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Resulting  Trust  —  Purchase  by  One  Partner,  of 

Real  Estate  in  His  Own.  Name,  with  Partner- 

ship Funds  —  Contract  to  Purchase  —  Conspir- 

acy between  Parties,  to  Defraud  Creditors  of 

Vendee  —  Remedy  —  Judgment  Creditor,    after 

Satisfaction  of  Judgment,  cannot  Interfere  to 

Set    aside  Fraudulent  Sale  —  Parties  —  Plead- 

ing —  Conveyance  not    Decreed   in    Chancery 

where  tlie  Proof  of  Title    Varies  from  BM— 

Effect  of  Answer  in  Chancery  —  The  Right  of 

Priority  in  the  United  States,  Extent  of. 

A  conveyance  of  an  estate  will  not  be  decreed  In 

chancery  where  the  proof  of  the  equitable  title 

varies  from  that  set  up  in  the  bill  ;  thus,  when-  a 

state  of  facts  was  alleged  in  a  bill  creating  a  result- 

ing trust,  and  the  proof  showed  asubsequent  agree- 

ment to  convey,  it  was  held  that  the  party  was  uot 

entitled  to  relief. 

The  appropriation  of  the  Joint  funds  of  a  copart- 
nership by  one  of  the  mem  bers  of  a  firm  to  the  pu  r- 
chase  of  real  estate  conveyed  to  such  partner  in  his 
own  name,  will  not  create  a  resulting  trust  in  favor 
of  hss  copartner,  unless  the  funds  were  so  appro- 
priated In  pursuance  of  an  agreement  between  the 
parties  at  the  time  of  the  purchase. 

Where  the  contracting  parties,  after  a  contract 
for  the  purchase  of  an  estate  and  the  payment  of 
the  consideration  money,  but  before  the  execution 
of  a  deed,  conspire  together  to  defraud  the  credit- 
ors of  the  vendee,  it  seems  a  Court  of  Chancery,  on 
a  hill  filed  by  a  creditor,  would  deem  the  equitable 
title  vested  In  the  vendee,  and  would  not  permit  the 
Statute  of  Frauds  to  be  interposed  as  a  bar  to  the 
setting  up  of  such  title. 

Where  the  property  of  a  defendant,  sold  under 
execution,  brings  a  sum  equal  to  or  greater  than 
the  amount  of  the  judgment,  the  plaintiff  in  such 
judgment  can  no  longer  be  considered  a  judgment 
creditor  of  such  defendant,  entitled  to  the  equitable 
interference  of  a  Court  of  Chancery,  to  set  aside  a 
fraudulent  settlement  of  accounts  between  the  de- 
fendant and  a  third  person. 

To  enable  a  Court  of  Chancery  to  set  aside  as 
fraudulent  a  settlement  between  a  defendant  in  a 
judgment  and  a  third  person,  and  to  order  an  ac- 
count, &c.,  such  settlement  must  be  directly 
charged  to  have  been  fraudulent  ;  and  all  the  cred- 
itors in  such  case  should  be  made  parties,  or  an  offer 
made  in  the  bill  for  them  to  come  in. 

*An  answer  in  chancery,  although  respon-  [*638 
slve  to  a  bill,  if  impeached  in  material  parts  by  the 
proofs  in  the  cause,  is,  like  all  other  evidence,  en- 
titled to  only  diminished  credit. 

The  priority  to  which  a  judgment  in  favor  of  the 
U.  S.  is  entitled  does  not  extend  to  create  a  prior 
lien  on  real  estate  ;  it  merely  gives  a  right  of  prior 
payment  out  of  the  general  funds  of  the  debtor  in 
the  hands  of  the  assignee. 

Citations—  1  Cow..  745  n.;  1  Cal.  Cas..  121  :  5  Johns., 
412;  5  Johns.  Ch.,  1  ;  2  Johns.  Ch.,  405;  1  Johns.  Ch.. 
52:  16  Johns.,  197  ;  Coin.  Dig.,  tit.  Uses,  D,  1  ;  Id.,  tit. 
Bargain  and  Sales,  B.  4  :  1  R.  L..  79,  504  ;  2  Atk..  150  ; 
6  Johns.,  543;  Rob.  Frauds,  156;  2  Bro.  Ch.,  566;  1 
Pet.,  39. 

A  PPEAL  from  chancery.  The  appellant 
A  filed  his  bill  in  Chancery  to  obtain  a  de- 
cree directing  the  respondent.  Daniel  P.  Clark, 
to  release  ana  convey  to  him  the  moiety  of  the 
west  half  of  the  building  in  the  City  of  Al- 
bany, formerly  known  as  the  Tontine  Coffee 
House,  which  the  appellant  alleged  was  held 
in  trust  by  Clark  for  the  other  respondent,  Gil- 
bert Stewart,  whose  interest  in  the  premises 
the  appellant  had  acquired  as  a  purchaser  at 
sheriff's  and  marshal  s  sales,  by  virtue  of  exe- 
cutions against  Stewart. 

It  was  stated  in  the  bill  that  Stewart  and 
Clark  were  copartners  in  mercantile  business 
from  1810  until  1819;  that  Stewart  advanced  a 
capital  of  $12,000;  that  during  the  first  two 
years  of  the  connection  a  Mr.  Tallmadge  was  a 
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member  of  the  firm,  during  which  time  the 
business  was  carried  on  under  the  name  of 
"Clark  &  Tallmadge,"  and  for  the  residue  of 
the  time  under  the  name  of  "Daniel  P.  Clark 
&  Co. ;"  that  in  July,  1815,  Stewart  and  a  Mr. 
Lansing  being  the  owners  of  the  Tontine  Cof- 
fee House,  agreed  to  sell  the  same,  and  accord- 
ingly sold  and  conveyed  the  east  half  of  the 
building  to  Messrs.  Webb  &  Dummer,  mer- 
chants, trading  in  Albany,  for  the  sum  of  $16,- 
000,  who  paid  the  amount  to  Mr.  Lansing,  and 
the  west  half  they  sold  and  conveyed  to  the 
respondent  Clark  for  the  like  sum;  whose  sin- 
gle bond  for  the  amount  was  accepted  by  Stew- 
art. The  bill  then  charged  that  Stewart  was  a 
joint  purchaser  with  Clark,  that  there  was  a 
private  arrangement  or  agreement  then  or  af- 
terwards made  between  Stewart  &  Clark  that 
the  purchase  thus  made  by  Clark  should  be  on 
their  joint  account,  and  that  they  should  be 
joint  owners  thereof,  and  that  the  deed  made 
to  Clark  was  taken,  or  afterwards  agreed  to  be 
taken,  and  held  as  a  trustee  for  Stewart,  to  the 
extent  of  Stewart's  interest  in  the  same.  The 
bond  given  by  Clark  to  Stewart  for  $16,000, 
was  averred  to  have  been  delivered  up  and  can- 
639*1  celed  *in  Jan.,  1818,  without  any  part 
thereof  having  been  paid;  and  it  was  alleged 
that  in  Sep.,  1819,  on  a  settlement  of  the  con- 
cerns of  Stewart  &  Clark,  the  latter  was  found 
to  be  indebted  to  the  former,  independent  of 
the  interest  of  Stewart  in  the  house  sold,  in  a 
large  sum  of  money,  specified  at  $10,000. 

It  was  further  stated  in  the  bill  that  in  the 
month  of  Aug.,  1819,  Stewart  declared  him- 
self a  bankrupt,  and  made  an  assignment  of  his 
property  real  and  personal  to  Clark  and  one 
John  Stewart,  Jr. ,  for  the  benefit  of  certain 
creditors;  that  the  purchases  made  by  the  ap- 
pellant of  the  premises  in  question  were  made 
in  Feb.,  1822,  and  July,  1823;  the  first  at  a  sale 
under  an  execution  on  a  judgment  in  favor  of 
the  U.  S.  against  Stewart,  docketed  June  11, 
1821 ;  the  second  at  a  sale  under  an  execution 
on  a  judgment  in  favor  of  the  appellant  and 
his  partner  in  trade  against  Stewart  for  the 
sum  of  $467.63,  docketed  Oct.  22,  1819. 

The  bill  stated  that  the  defendants,  Clark  & 
Stewart,  pretended,  at  the  filing  of  the  bill,  that 
the  purchase  of  the  house  by  Clark  was  on  his 
own  account  and  for  his  own  benefit,  and  that 
Stewart  had  no  interest  in  the  mercantile  busi- 
ness carried  on  in  the  name  of  "Daniel  P. 
Clark  &  Co.,"  and  concluded  by  praying  a  de- 
cree compelling  Clark  &  Stewart  to  release  and 
convey  to  the  complainant  (the  appellant  here) 
the  estate  and  interest  of  Stewart  in  the  house, 
and  for  general  relief. 

The  defendants  below  put  in  their  answers 
to  the  bill,  Clark  putting  in  four  answers  (the 
last  three  upon  exceptions  taken  to  that  first 
put  in).  The  trust  set  set  up  in  the  bill  was 
fully  denied,  as  was  also  the  partnership  of 
Stewart  &  Clark  subsequent  to  the  withdrawal 
of  Tallmadge  from  thefirm.  Proofs  were  taken, 
from  which,  amongst  other  things,  it  appeared 
that  in  Sep.,  1820,  Stewart  applied  to  Judge 
Miller,  of  CayugaCo.,  for  the  benefit  of  the  in- 
solvent law  of  this  State,  discharging  the  per- 
son of  debtors  from  imprisonment.  His  dis- 
charge was  opposed  by  several  creditors.  Upon 
that  occasion,  the  respondents,  Clark  &  Stew- 
art, were  both  examined  under  oath,  and  im- 
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I  portant  disclosures  made,  as  to  which,  and  the 
other  facts  in  the  case  *not  already  [*64O 
stated,  the  reader  is  referred  to  the  opinion  of 
Mr.  Justice  Marcy  delivered  in  this  court. 

The  cause  was  heard  on  pleadings  and  proofs 
by  Chancellor  Jones,  who,  in  Mar.,  1828,  made 
a  decree  dismissing  the  bill,  but  without  prej- 
udice to  a  new  bill,  and  without  costs;  he  be- 
ing of  opinion,  upon  the  case  made  by  the  bill 
and  the  proofs  in  support  of  it,  that  Stewart 
had  not  any  estate  or  interest  in  the  premises 
called  the  west  half  of  the  Tontine  Coffee 
House,  in  the  City  of  Albany,  at  the  time  of 
becoming  insolvent  and  making  the  assign- 
ment in  the  pleadings  mentioned  to  trustees 
for  the  benefit  of  his  creditors,  which  could  be 
levied  upon  and  sold  by  executions  on  judg- 
ments against  Stewart,  and  that  by  reason 
thereof  the  complainant  can  have  no  relief  upon 
the  bill  filed  by  him  as  purchaser  under  the  ex- 
ecutions in  the  pleading  mentioned.  From  this 
decree  the  complainant  below  appealed  to  this 
court. 

The  appeal  here  was  argued  by, 

Mr.  S.  A.  Foot,  for  the  appellant. 

Messrs.  A. Van  Vechten  and  J.V.Henry, 
for  respondents. 

The  following  opinion  was  delivered: 

By  Mr.  Justice  Marcy.  The  settlement  be- 
tween Stewart  &  Clark,  made  in  1819,  was  not 
directly  charged  as  fraudulent  in  the  bill,  but 
its  fairness  was  incidentally  involved  in  the 
matters  that  were  in  issue  between  the  parties, 
and  the  evidence  that  impeached  it  was  prop- 
erly received  and  ought  not  now  to  be  laid  out 
of  view.  The  respondents  might  have  repelled 
that  evidence,  if  it  could  be  done;  and  with 
the  opportunity  arose  their  duty  to  do  so.  At 
all  events  it  is  not  for  us  to  conjecture  what 
different  aspect  might  have  been  put  on  the 
transaction.  So  far  as  we  are  required  to  look 
at  it,  we  must  look  at  it  as  it  is  presented  to  us ; 
and  so  viewing  it,  we  must  say  that  the  cred- 
itors of  Stewart  have  most  abundant  reasons  to 
be  dissatisfied  with  the  manner  in  which  this 
bnsiness  was  closed.  My  investigations  on  this 
part  of  the  case  terminate  in  the  conclusion, 
that  Stewart  *was  not  only  a  partner  [*64 1 
of  Clark  after  Tallmadge  retired  from  the  con- 
cern until  1819,  but  had  during  all  that  time  a 
large  amount  of  funds  therein  under  the  con- 
trol of  Clark.  • 

Clark  states,  that  in  part  payment  of  the 
bond  of  $16,000  executed  by  him  to  Stewart 
as  security  for  the  payment  of  the  considera- 
tion money  of  the  west  half  of  the  Tontine 
Coffee  House,  he  was  to  procure  the  discharge 
of  an  incumbrance  of  $7,500  existing  on  the 
whole  lot  at  the  time  of  the  purchase.  This 
he  did  in  Sep.,  1816,  about  one  year  after  his 
purchase,  by  executing  a  mortgage  of  the  part 
of  the  lot  deeded  to  him  for  the  amount  of  the 
former  incumbrance,  including  the  interest  that 
had  accrued  since  the  purchase,  accompanied 
with  bis  individual  bond.  Lansing  paid  to 
Stewart,  some  time  afterwards,  one  half  of  this 
incumbrance,  which  was  about  $3,750.  The 
bond  of  $16,000  given  by  Clark  to  Stewart  for 
the  consideration  of  the  purchase,  was  deliv- 
ered up  and  canceled  without  the  payment  by 
Clark  directly  thereon  of  $l,and  without  Stew- 
art's having  received  anything  for  his  interest 
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in  the  Tontine  Coffee  House,  except  one  half 
the  amount  of  the  incurabrance  from  Lansing. 
•Clarkhad  done  nothing  towards  satisfying  that 
bond  but  to  transfer  to  the  half  purchased  by 
him  the  incumbrance  due  on  the  whole  lot  at 
the  time  of  the  sale,  and  to  give  his  personal 
obligation  to  Roberts  for  the  future  payment 
thereof.  For  the  property  purchased  by  Clark 
for  $16,000,  he  has  paia  or  become  liable  to 
pay  the  incumbrance  of  $7,500,  which,  when 
it  was  settled  in  1816,  amounted  to  $7,950,  and 
Stewart,  who  had  an  interest  whi^h  was  sold 
for  $12,250  beyond  his  proportion  of  the  in- 
cumbrance, has  received  (and  that  from  Lans- 
ing) about  $3,750;  and  the  balance  amounting 
to  $8,500  remains  in  the  hands  of  Clark,  and 
all  legal  claim  for  it  is  extinguished,  as  it  is 
contended  by  the  canceling  of  the  bond  of 
$16,000  within  twelve  months  of  Stewart's 
bankruptcy;  a  bankruptcy  which  leaves  him 
deficient  in  means  to  satisfy  his  creditors  to  the 
amount  of  $70,000.  If  these  transactions  are 
as  they  appear  to  be,  our  system  of  jurispru- 
dence would  merit  but  little  commendation  if 
it  was  so  defective  that  no  relief  could  be  af- 
forded to  the  defrauded  creditors.  But  with 
<J42*J  the  amplest  means  of  dispensing  *re- 
lief  in  such  cases,  it  can  only  be  effectually 
sought  in  the  manner  established  for  admin- 
istering it.  Has  the  appellant  shown  a  clear 
right  to  relief,  and  is  he  seeking  it  in  an  allow- 
able way? 

Stewart,  at  the  time  of  his  failure,  was  in- 
debted to  Forsyth,  the  appellant  in  this  case, 
and  to  his  partner,  in  the  sum  of  $400,  for  the 
recovery  of  which  he  was  prosecuted  and  a 
judgment  obtained  against  him  in  the  October 
Term  of  the  Supreme  Court  in  1819.  Execu- 
tions were  issued  thereon  soon  after,  but  no 
property  was  found  to  satisfy  the  debt.  In  Mar. , 
1822,  another  execution  was  issued  against  the 
real  property  of  Stewart  and  the  premises  pur- 
chased by  Clark  were  levied  on  and  sold  to  the 
appellant  for  $550,  as  the  proprerty  of  Stewart 
or  as  property  in  which  ho  had  an  interest. 

In  July,  1813.  Stewart  became  a  co  obligor 
with  Josephus  B.  Stewart  and  Moses  Willard 
in  a  bond  to  the  U.  S. ,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  a  paymaster 
by  Josephus  B.  Stewart.  The  condition  was 
broken,  and  Gilbert  Stewart,  before  he  assigned 
his  propert5r  in  1819,  became  a  debtor  to  the 
U.  S.  on  this  bond  in  the  sum  of  about  $7,000. 
For  this  debt  a  judgment  was  recovered  against 
him,  and  all  his  interests  in  the  premises  form- 
erly conveyed  to  Clark  was  sold  by  the  Marshal 
of  the  Northern  District  of  N.  Y.  on  a  fi.  fa. 
issued  in  June,  1821,  and  the  appellant  became 
the  purchaser  for  the  sum  of  $6  and  received 
a  deed  therefor  in  Feb.  1822.  These  sales  and 
the  purchases  under  them  were  made  in  the 
"belief  that  Stewart  had  a  trust  estate  in  the 
premises,  and  one  of  the  objects  of  this  suit 
is  to  obtain  a  discovery  of  the  trust,  and  to 
annul  any  instrument  by  which  it  may  have 
been  fraudulently  released. 

If  I  am  not  mistaken  in  the  views  I  have 
taken  of  this  case,  Clark  &  Stewart  combined 
together  to  withdraw  from  the  creditors  of 
Stewart  a  large  amount  of  his  effects,  and  the 
whole  scope  of  their  answers  has  been  to  cover 
up  or  gloss  over  their  fraudulent  conduct.  This 
charge,  impeaching  as  it  does  the  integrity  of 
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the  respondents  and  imputing  to  them  fraud 
extensive  in  amount  and  odious  in  character, 
should  not  be  lightly  made  ;  the  examination 
of  the  facts  brings  us,*however  unwill  [*O43 
ing  we  may  be,  to  this  conclusion.  A  detail  of 
them  will  not  be  expected,  for  it  would  amount 
to  little  less  than  a  repetition  of  the  testimony. 
Clark's  own  books  show  that  he  misrepresented 
the  affairs  of  the  Company  at  the  time  Tall- 
madge  retired  from  it ;  the  accounts  on  which 
the  settlement  was  made  in  1819,  after  Stewart 
had  become  insolvent,  are  grossly  incorrect ; 
and  the  pretenses  set  forth  by  him  as  the  true 
motives  for  abandoning  the  contract  which  he 
admits  was  made  subsequent  to  the  purchase 
by  him,  that  Stewart  should  become  a  joint 
owner  with  him  in  the  west  half  of  the  Tontine, 
and  on  which  contract  Stewart  had  paid  by 
giving  up  the  bond,  at  the  least  $8,500,  are  ef- 
fectually exploded.  From  answers  thus  im- 
peached we  were  urged  to  withhold  all  credit ; 
the  counsel  for  the  appellant  asked  us  to  throw 
them  wholly  out  of  view.  He  applied  to  them 
the  maxim,  falnus  in  uno,  fatsus  in  omnibu*. 
That  they  have  been  in  several  important  par- 
ticulars seriously  impeached,  is  certainly  true; 
and  considering  them  as  evidence,  I  cannot 
bring  my  mind  to  yield  them  much  considera- 
tion. 

The  general  doctrine  that  an  answer,  so  far  as 
it  is  responsive  to  the  bill,  is  evidence  for  the 
defendant,  cannot  be  denied.  An  answer  is 
often  of  a  mixed  character;  the  definition  once 
given  of  it  by  a  very  eminent  counselor  in  this 
court  is,  in  my  judgment,  exceedingly  correct. 
In  some  respects,  he  says,  it  is  mere  pleading  ; 
in  others,  it  is  pleading  coupled  with  evidence; 
and  when  it  is  neither,  it  is  merely  evidence. 
1  Cow.,  745,  note.  As  pleading,  the  answers 
must  certainly  stand,  and  the  appellant  is  put 
to  the  proof  of  the  facts  in  issue  ;  as  evidence, 
they  ought  to  be  like  every  other  species  of  evi- 
dence liable  to  be  impeached  and  overthrown. 
If  an  answer  puts  three  facts  in  issue,  and  the 
testimony  taken  in  the  cause  conclusively  shows 
that,  as  to  two  of  the  facts,  it  is  false,  and  that 
the  defendant  as  to  these  has  willfully  per- 
verted the  truth,  is  the  answer  to  receive  the 
same  consideration  as  evidence  in  his  favor,  as 
to  the  third  fact,  as  an  answer  in  no  respect 
impeached  would  be  entitled  to?  I  should  be 
inclined  to  attach  to  it,  in  such  a  case,  a  credit 
diminished  in  proportion  as  it  had  been  im- 
peached *in  other  particulars.  We  are  [*644 
not,  however,  as  I  think,  called  on  to  settle 
definitely  this  question  ;  for  though  the  appel- 
lant has  urged  us  to  lay  aside  the  answers,  yet 
he  has  occasionally  resorted  to  them  for  admis- 
sions and  disclosures  found  in  them  favorable 
to  his  views.  Upon  no  principle  can  we  wholly 
reject  as  evidence  what  is  said  in  the  answer 
responsive  to  the  bill,  in  relation  to  the  matters 
concerning  which  the  appellant  has  resorted  to 
the  answers  for  admissions  in  his  favor  ;  but 
they  ought  not,  in  my  judgment,  to  have  the 
same  weight  as  evidence  in  those  particulars 
wherein  they  are  not  impeached,  as  they  would 
command  if  they  had  not  been  discredited  in 
any  respect  whatever.  Circumstances  must 
have  in  such  cases,  as  they  ought  to  have  wher- 
ever the  effect  of  conflicting  testimony  is  to  be 
ascertained,  a  great  and  preponderating  in- 
fluence. 
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Under  the  guidance  of  these  views  as  to  the 
effect  of  the  answers,  I  shall  now  consider  the 
facts  relied  on  by  the  appellant  to  show  that 
Stewart  had  a  trust  estate  in  the  west  half  of 
what  was  formerly  the  Tontine  Coffee  House 
in  the  City  of  Albany.  Clark  has  a  legal  title 
to  this  property,  and  claims  to  be  its  owner. 
If  a  decree  is  made  concerning  it,  his  rights 
will  be  thereby  affected.  The  statement  of 
Stewart  before  Judge  Miller,  that  it  was  agreed 
by  Clark,  at  the  time  of  the  purchase,  that  he 
was  to  be  jointly  interested, cannot  affect  Clark. 
The  answer  of  one  defendant  is  not  evidence 
against  another.  1  Cai.  Gas.,  121  ;  5  Johns., 
412.  Clark's  account  of  that  transaction  is  that 
he  purchased  the  premises  for  himself  only, 
and  gave  the  bond  of  $16,000  for  theconsider- 
ation  money;  that  shortly  after  he  fitted  up  the 
building  for  stores,  and  about  that  time  Stew- 
art verbally  agreed  to  take  one  half,  and  to  be 
at  one  half  of  the  expense  of  the  repairs.  It 
further  appears,  from  Clark's  examination  and 
answer,  that  in  1818  he  caused  a  deed  to  be 
made  out  to  Stewart  of  the  undivided  moiety 
of  the  premises  purchased  by  him,  but  Stewart 
delayed  completing  the  arrangement  until  his 
embarrassment,  and  then  refused  to  do  it  prin- 
cipally on  the  ground  of  his  inability  to  pay  for 
his  part  of  the  repairs.-  If  there  had  been  an 
agreement  at  the  time  of  the  purchase  that 
645*]  Stewart  should  be  interested  therein  *to 
the  amount  of  one  half,  or  in  any  other  pro- 
portion, and  he  had  paid  a  part  of  the  consid- 
eration money  equal  to  the  proportion  he  was 
to  have  in  it,  or  if  a  portion  of  the  bond  equal 
to  the  interest  Stewart  was  to  have  in  the  pur- 
chase was  not  to  be  paid  by  Clark,  a  trust  would 
have  resulted  in  favor  of  Stewart ;  but  Clark, 
in  his  answer,  denies  such  to  have  been  the 
fact,  and  his  statement  before  Judge  Miller,  on 
the  occasion  of  Stewart's  application  for  a  dis- 
charge as  an  insolvent  debtor,  is  equivocal  and 
inexplicit.  His  testimony  on  that  occasion,  as 
stated  by  one  witness,  is,  substantially,  that  a 
short  time  after  the  purchase  he  made  the  re- 
pairs, and  about  that  time  Stewart  agreed  to 
take  one  half  of  the  premises  :  as  stated  by 
another  witness,  it  is,  that  he  made  the  pur- 
chase in  July,  and  afterwards  altered  the  build- 
ing and  made  the  repairs,  Stewart  having 
agreed  to  take  one  half  :  that  this  agreement 
was  made  about  the  time  of  making  the  repairs. 
The  repairs  were  made,  as  appears  from  other 
parts  of  the  case,  in  1816,  nearly  or  quite  a 
year  after  the  purchase.  The  fair  inference, 
therefore,  to  be  deduced  from  the  testimony  of 
Clark  before  Judge  Miller,  and  his  answer,  is, 
that  the  agreement  with  Stewart  to  be  a  joint 
owner  was  made  subsequent  to  the  purchase  in 
1815.  Do  the  facts  attending  the  sale  and  the 
subsequent  conduct  of  the  parties  lead  to  a  dif- 
ferent conclusion? 

The  principal  circumstances  relied  on  to  show 
such  an  agreement  coeval  with  the  purchase 
are: 

First.  The  taking  the  single  bond  of  Clark 
as  the  only  security  for  the  consideration  mon- 
ey. It  appears  that  Clark  was  understood  to 
be  without  any  considerable  means  when  he 
went  into  partnership  with  Stewart  and  Tall- 
madge,  and  his  own  account  of  his  subsequent 
success  proves  that  he  could  not  have  acquired 
a  great  amount  of  property  subsequent  to  that 
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time  and  previous  to  making  the  purchase. 
These  facts  are  certainly  not  of  a  very  conclu- 
sive nature.  The  single  fact  that  a  bond  was 
actually  given, situated  as  the  parties  then  were, 
repels  the  very  inference  attempted  to  be  de- 
duced from  Stewart's  neglect  to  take  adequate 
security.  It  is  not  reasonable  to  suppose  that 
Stewart's  insolvency  was  forseen  or  even  in- 
distinctly anticipated  at  the  period  of  the  pur- 
chase, *or  that  any  subsequent  event  [*64O 
would  happen  to  render  it  expedient  for  them 
to  throw  a  disguise  over  the  transaction  ;  and 
without  some  supposition,  the  actual  giving  of 
the  bond  by  Clark  for  the  full  amount  of  the 
consideration,  and  the  receiving  of  an  absolute 
deed,  are  scarcely  reconcilable  with  the  ex- 
istence of  the  alleged  agreement. 

Second.  The  old  incumbrance  of  the  Tontine 
Coffee  House  before  the  sale  was,  as  Clark 
states,  to  be  discharged  by  him.  This  he  per- 
formed, as  we  have  seen,  by  transferring  the 
amount  of  it  to  the  part  which  he  purchased. 
The  payment  made  by  Lansing  of  his  half  of 
the  incumbrance  should  have  gone  into  the 
hands  of  Clark,  and  if  paid  to  Stewart  for  the 
benefit  of  Clark,  an  indorsement  should  have 
been  made  on  the  bond.  It  is  admitted  that  no 
indorsement  either  on  this  account  or  any  other 
was  ever  made  on  it.  If  this  fact  sheds  any 
light  on  the  transaction  of  the  sale,  it  is  too  un- 
certain to  guide  us  safely  to  the  result  at  which 
the  appellant  wishes  to  arrive. 

Third.  The  canceling  of  the  bond  is  relied 
on  with  great  confidence  to  show  that  it  never 
was  given  with  an  intention  to  be  enforced 
against  Clark  to  its  full  extent.  This  transac- 
tion, in  my  opinion,  admits  of  an  explanation 
(hereafter  to  be  noticed)  not  inconsistent  with 
the  fact  that  Clark  was  the  sole  purchaser. 
The  bond  was  canceled  some  time  after  it  was 
given;  Clark  says  three  years  after;  and  this 
act  is  as  likely  to  have  been  done,  as  he  says 
it  was,  in  fulfillment  of  a  subsequent,  as  of  a 
cotemporaneous  agreement. 

Fourth.  The  facts  of  this  case  leave  in  my 
mind  no  doubt,  as  I  have  before  stated,  that 
Stewart  was  a  partner  with  Clark  after  Tall- 
madge  withdrew  from  the  Company,  and  con- 
tinued to  be  such  till  about  the  time  of  his  fail- 
ure. The  funds  of  the  concern  were  applied 
in  the  repairs  of  the  house,  and  the  expenses 
of  transferring  the  incumbrance  came  from  the 
same  fund.  Although  these  things  do  not 
harmonize  with  Clark's  account  of  the  mat- 
ter, yet  they  are  no  better  proof  of  an  agree- 
ment that  Stewart  should  be  concerned  in  the 
original  purchase,  than  they  are  evidence  to 
confirm  the  statement  made  by  Clark  to  Judge 
Miller,  that  an  agreement  *that  Stew-  [*(>47 
art  should  be  interested  in  the  purchase  was 
entered  into  at  the  time  that  the  repairs  were 
made. 

Fifth.  A  difficulty  more  embarrassing  than 
any  or  all  of  the  foregoing,  is  the  fact  that  as 
early  as  Nov.  next  after  the  purchase,  before 
the  repairs  were  commenced,  and  before  the 
existence  of  any  agreement  disclosed  by  the  re- 
spondents that  Stewart  should  have  an  interest 
in  the  premises  (except  that  mentioned  by  Stew- 
art in  his  examination  before  Judge  Miller),  the 
rents  were  carried  into  the  accounts  of  D.  P. 
Clark  &  Co.  Why  should  the  rents  and  profits 
of  Clark's  building  be  permitted  to  mingle  with 
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the  concerns  of  Clark  &  Stewart,  if  no  agree- 
ment existed  that  Stewart  was  to  be  or  had  al- 
ready become  interested  in  that  building?  The 
answer  that  assumes  to  account  for  it  on  the 
ground  that  Clark  was  ignorant  of  his  actual 
relation  as  partner  with  Stewart,  is  not  at  all 
satisfactory  to  my  mind. 

When  exploring  transactions  suspected  to  be 
fraudulent,  it  often  becomes  necessary  to  build 
our  conclusions  upon  an  accumulation  of  cir- 
cumstances, and  such  conclusions  are  strong  or 
weak  according  to  the  number  and  character 
of  the  circumstances  by  which  they  are  sus- 
tained. Circumstances  which  are  inconsistent 
with  one  state  of  facts  do  not,  however,  neces- 
sarily prove  another  state  of  facts  with  which 
they  may  be  made  to  harmonize.  Combine 
those  which  this  case  presents  to  us  as  we  may, 
doubts  and  difficulties,  I  apprehend,  will  arise, 
as  to  the  simple  question  whether  Stewart  was 
a  joint  purchaser  with  Clark  of  the  west  half 
of  the  old  Tontine  Coffee  House.  Most  of  the 
pretenses  that  have  been  set  up  in  opposition  to 
such  a  conclusion  have  been  scattered,  yet  com- 
petent proof  is  still  wanting  to  create  in  the 
mind  a  confident  reliance  on  its  truth. 

It  is  contended  on  the  part  of  the  appellant 
that  if  Stewart  was  not  a  joint  purchaser  with 
Clark,  he  subsequently  acquired  an  interest  in 
the  premises.  It  will  be  necessary  to  consider 
whether  such  was  the  case,  and  if  so,  whether 
the  interest  he  did  acquire  was  of  such  a  nature 
as  to  be  available  to  the  appellant  in  the  man- 
ner he  seeks  to  made  it  available.  Both  Clark 
and  Stewart  admit  in  their  answers  that  there 
was  an  agreement  subsequent  to  the  purchase 
648*]  by  Clark  *that  they  should  be  jointly 
interested  in  the  premises.  From  Clark's  dis- 
closures before  Judge  Miller,  this  agreement 
was  entered  into  about  the  time  the  repairs 
were  made,  which  was  the  year  succeeding  the 
sale.  In  his  answer  he  states  that  after  the 
purchase,  but  at  what  precise  time  he  cannot 
tell,  Stewart  wished  to  take  an  interest  in  the 
premises,  but  he  denies  that  he  then  assented  to 
any  arrangement  of  that  kind.  He,  however, 
says  that  he  offered  in  Sep.,  1818,  to  convey  to 
Stewart  one  half  of  the  lot  purchased  by  him 
on  his  paying  his  proportion  of  the  mortgage 
to  Roberts,  and  of  the  expenses  and  interest; 
but  he  says  Stewart  made  no  decision  until 
about  the  time  of  his  failure,  when  he  declined 
to  accept  it  by  reason  of  the  depreciation  in 
value  of  real  estate  in  Albany,  and  of  his  pe- 
cuniary embarrassments.  This  statement  it 
will  be  observed,  conflicts  with  that  which  he 
made  on  his  examination  before  Judge  Miller; 
for  he  then  admitted  there  was  an  agreement 
about  the  time  the  repairs  were  made,  which 
was  in  1816,  for  Stewart  to  become  a  joint 
owner  with  him.  It  is  also  inconsistent  with 
what  he  admits  in  his  further  answer;  for  in 
that  he  says  Stewart  proposed  to  purchase  of 
him  an  undivided  moiety  of  the  west  half  of 
the  old  Tontine  ;  and  that  he  prepared  a  con- 
veyance for  that  purpose,  which  was  to  be 
executed  after  the  adjustment  of  the  expenses 
of  repairs  and  of  the  mortgage,  which  was  an 
incumbrance  on  the  premises;  and  that  about 
that  time  Stewart  delivered  up  the  $16,000 
bond,  and  he  canceled  it.  Taking  these  disclos- 
ures of  Clark  and  uniting  them  with  those  cir- 
cumstances which  I  have  just  considered, in  rela- 
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tion  to  the  question  whether  there  was  an  agree- 
ment coeval  with  the  first  purchase  that  Stewart 
should  have  an  interest  in  it,  a  bargain  is  clear- 
ly established,  and  the  consideration  therefor 
paid  by  Stewart.  It  has  not  been  pretended  that 
the  giving  up  of  the  bond  was  not  done  in  ful- 
fillment of  this  bargain.  When  it  was  entered 
into  is  quite  uncertain.  Clark's  statements  on 
this  point  are  contradictory.  I  am  inclined  to 
think  it  existed  earlier  than  he  has  admitted  in 
his  answer,  and  as  early  as  he  stated  in  his  tes- 
timony before  Judge  Miller.  There  are  several 
reasons  for  believing  that  this  arrangement 
was  made  about  the  time  the  incumbrance  was 
*changed,  which  was  in  the  beginning  [*64O 
of  Sep.,  1816.  On  the  2d  of  that  month  Clark 
indorsed  a  receipt  in  full  of  his  deed,  which 
was  signed  by  Stewart.  This  is  stated  in  the 
receipt  to  have  been  done  on  a  settlement. 
What  settlement  could  this  have  been?  Not 
that  of  the  copartnership  concerns,  for  that 
settlement  was  not  made  till  1819.  If  the  bond 
was  in  existence  and  considered  of  force  when 
this  indorsement  was  made,  it  was  not  accord- 
ing to  the  fact.  The  existence  of  the  arrange- 
ment as  early  as  1816  explains  some  of  the  cir- 
cumstances which  were  urged  upon  our  con- 
sideration as  evidence  of  an  agreement  between 
the  respondents  at  the  time  of  sale.  It  may 
account  for  the  Company's  being  charged  with 
the  expenses  of  the  mortgage  which  Clark 
gave,  and  with  the  $4,375  of  repairs  incurred 
about  this  time. 

Nothing  can  be  more  futile  than  the  reasons 
which  have  been  assigned  for  the  abandonment 
of  the  contract  by  Stewart.  These  reasons  are, 
his  pecuniary  embarrassments  and  the  depreci- 
ation of  the  property.  What  obstacle  did 
Stewart's  pecuniary  embarrassments  present  to 
its  fulfillment?  He  had  nothing  to  pay.  The 
joint  funds  of  himself  and  Clark  had  made  the 
repairs;  he  had,  therefore,  nothing  to  advance 
therefor,  but  if  anything  was  to  be  paid  on  that 
account,  it  was  going  to  Clark,  who  then  act- 
ually owed  him  many  thousand  dollars.  The 
principal  of  the  mortgage  to  Roberts  had  not 
then  been  called  for,  and  the  want  of  means  to 
pay  it  presented  no  difficulty.  If  it  had  been 
called  for,  it  was  Clark's  debt,  and  he  alone 
was  to  pay  it.  The  canceling  of  Clark's  bond 
had  operated  as  a  payment  to  him  of  more  than 
Stewart's  proportion  of  the  consideration  mon- 
ey. On  the  adjustment  of  the  accounts,  Stew- 
art could  not  have  been  required  to  pay  a  single 
dollar,  but  would  have  had  a  just  claim  against 
Clark  for  a  considerable  balance ;  for  the  joint 
funds  of  the  Company  had  been  taken  to  pay 
the  interest  on  the  mortgage  to  Roberts  which 
belonged  to  Clark  exclusively  to  pay.  Stew- 
art's embarrassment,  therefore,  was  or  should 
have  been  an  inducement  to  him  to  fulfill 
rather  than  to  abandon  the  contract.  As  Stew- 
art had  paid  more  than  a  moiety  of  the  consid- 
eration, and  a  full  moiety  of  all  the  expenses 
for  repairs  *and  of  the  interest  on  [*65O 
Clark's  mortgage  to  Roberts,  the  property  must 
have  so  far  depreciated  as  to  have  become  en- 
tirely worthless  before  he  could  have  had  any 
motive  to  abandon  the  contract  on  that  ac- 
count. To  my  view,  this  pretended  abandon- 
ment of  the  contract,  resolved  on  as  it  was 
after  Stewart's  insolvency,  and  stripped  as  it  is 
of  all  the  pretenses  that  have  been  thrown  over 
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it,  presents  nothing  but  a  fraudulent  device  to 
deceive  Stewart's  creditors. 

Sep.  20,  1819,  Clark  and  Stewart  came  to  a 
settlement,  and  on  that  occasion  a  release  was 
executed  by  the  latter  to  the  former,  which,  in 
its  language,  as  no  particular  reference  to  any 
interest  Stewart  might  have  in  the  west  half  of 
the  Tontine  Coffee  House,  but,  by  its  general 
terms,  would  convey  to  Clark  whatever  right 
Stewart  had  therein.  One  object  of  the  bill  was 
to  set  this  release  aside  as  fraudulent.  This 
would  be  done  without  any  hesitation,  if  it 
stood  in  the  way  of  any  relief  the  appellant 
can  claim.  It  was  expressly  and  repeatedly 
admitted  by  the  respondents'  counsel  on  the 
argument  that  that  this  instrument  had  no  re- 
lation whatever  to  the  real  property  in  ques- 
tion. It  is  not,  therefore,  considered  as  present- 
ing an  obstacle  to  any  claim  which  the  appellant 
may  have  to  that  property. 

I  am,  therefore,  brought  to  the  conclusion 
that  Clark,  subsequent  to  his  purchase  in  1815 
of  the  west  half  of  the  Tontine  Coffee  House, 
entered  into  a  contract  with  Stewart  for  the 
sale  of  a  moiety  thereof  ;  that  Stewart,  by  de- 
livering up  Clark's  bond  for  $16,000,  actually 
satisfied  him  for  the  consideration  agreed  to 
be  given  therefor  ;  that  the  subsequent  aban- 
donment of  the  contract  (if  it  in  fact  ever 
was  abandoned)  was  an  invalid  act  by  rea- 
son of  its  having  been  done  in  fraud  of  Stew- 
art's creditors  ;  and  the  release  executed  in 
1819  was  not  designed  and  should  not  now  be 
permitted  to  have  the  effect  of  discharging  any 
interest  of  Stewart  in  the  premises  derived 
from  that  contract. 

We  are  next  to  inquire  whether  Stewart's  in- 
terest arising  from  this  subsequent  purchase, 
or  otherwise,  is  of  such  a  character  as  that  it 
could  be  sold  on  execution.  Where  a  person 
purchases  and  pays  his  own  money  for  real  es- 
tate, and  takes  the  conveyance  thereof  in  the 
651*]  name  of  a  third  person,  *a  trust  re- 
sults, by  implication  of  law,  in  favor  of  the 
purchaser,  without  any  agreement  or  under- 
standing to  that  effect.  This  well  known  and 
undisputed  principle  has  been  applied  to  the 
present  case.  It  is  said  Stewart  furnished  the 
funds  with  which  Clark  made  the  purchase. 
This  assertion  is  not  borne  out  by  the  facts  of 
the  case.  Clark,  in  the  first  instance,  used  no 
funds  for  that  purpose;  his  own  bond  was  sub- 
stituted for  the  payment  of  the  consideration 
money.  In  discharging  the  old  incumbrance, 
he  used  no  funds,  for  that  was  done  by  giving 
his  individual  bond  and  mortgage  to  Roberts. 
If  he  afterwards  appropriated  the  funds  in  his 
hands  belonging  jointly  to  himself  and  Stew- 
art to  discharge  the  obligations  which  he  had 
in  the  first  instance  laid  himself  under  in  mak- 
ing this  purchase,  a  resulting  trust  would  not 
be  thereby  created  unless  it  was  unequivocally 
shown  that  there  was  an  agreement  at  the  time 
of  the  purchase  that  these  funds  should  be  so 
appropriated.  5  Johns.  Ch.,  I;  2  Id.,  405.  The 
interest  which  Stewart  may  have  in  the  prem- 
ises does  not,  therefore,  arise  from  the  appro- 
priation of  any  portion  of  his  funds  at  the  time 
of  the  sale  to  Clark. 

The  effect  of  the  subsequent  agreement,  that 
Stewart  should  become  a  purchaser  of  a  part 
of  the  premises,  is  next  to  be  considered.  In 
jhe  case  of  Bogart  v.  Perry,  1  Johns.  Ch.,  52, 
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the  Chancellor  decided  that  an  interest  that 
could  be  sold  on  an  execution  was  not  created 
by  a  contract  to  purchase,  by  the  payment  of 
a  part  of  the  consideration,  and  by  taking  act- 
ual possession  of  the  premises  ;  but  he  strong- 
ly intimated  that  if  the  contract  had  been  ful- 
filled, so  that  the  purchaser  would  have  been 
entitled  to  a  deed  at  the  time  judgment  was  ob- 
tained against  him,  the  Statute  of  Uses  would 
have  applied  and  vested  in  him  an  interest  that 
might  have  been  sold  under  a  judgment.  Sub- 
sequent to  this  decision  there  arose  in  the  Su- 
preme Court  a  case  very  similar  to  that  to 
which  the  Chancellor  supposed  the  statute 
would  apply — the  case  of  Jackson  v.  Morse,  16 
Johns.,  197.  By  that  case  it  appears  that  one 
Beekman  had  bargained  for  a  lot,  and  paid  the 
whole  consideration  money ;  and  that  before 
the  deed  was  given  it  was  sold  on  an  execution 
against  him.  The  suit  was  by  the  purchaser 
*for  the  recovery  of  the  possession.  [*652 
Ch.  J.  Spencer  observed,  in  delivering  the  opin- 
ion of  the  court,  that  Beekman  acquired  noth- 
ing but  an  equitable  interest  in  the  premises  in 
consequence  of  his  agreement  with  White  (with 
whom  the  contract  for  the  purchase  was  made), 
and  the  payment  of  the  consideration  money. 
"It  is  essential  (he  said),  from  the  very  words 
of  the  statute  (of  frauds)  to  a  resulting  trust, 
that  it  should  arise  from  some  conveyance  or 
deed."  This  was  purely  a  case  of  bargain  and 
sale,  which,  by  the  common  law,  might  be 
made  without  deed  ;  but  since  the  Statute  of 
Frauds  it  is  otherwise.  Com.  Dig.,  Tit.  Uses, 
D,  1  ;  Id.,  tit.  Bargain  and  Sale,  B,  4.  In  ale- 
gal  point  of  view  any  attempt  to  set  up  a  trust, 
other  than  one  arising  by  implication  or  con- 
struction of  law,  is  met  and  put  down  by  the  ex- 
press provision  of  that  statute,  which  declares 
that  all  declarations  or  creations  of  trust  or  con- 
fidence of  any  lands,  &c.,  shall  be  manifested 
or  proved  by  some  writing  signed  by  the  party 
who  is  or  shall  be  by  law  able  to  declare  such 
trust,  or  else  they  shall  be  utterly  void.  1  R. 
L. ,  79.  No  such  writing  is  shown  to  exist  in 
this  case. 

There  is  an  apparent  discrepancy  between 
the  opinion  of  Chancellor  Kent,  in  the  case  of 
Bogart  v.  Perry,  and  that  of  Ch.  J.  Spencer,  in 
the  case  of  Jackson  v.  Morse.  In  the  latter  case 
it  was  said  that,  admitting  the  whole  consider- 
ation was  paid,  the  purchaser  had  nothing  but 
an  equitable  interest  before  the  deed  was  exe- 
cuted ;  in  the  former  the  Chancellor  said  the 
Statute  of  Uses  might  have  applied  and  vested 
an  equitable  title  in  the  purchaser,  if  the  whole 
consideration  had  been  paid.  There  is,  how- 
ever, no  real  incompatibility  in  the  doctrine  of 
these  decisions.  The  one  proceeds  on  the  ground 
that  there  was  no  fraud,  and  the  other  on  the 
assumption  of  fraud.  Ld.  Hardwicke  said 
he  was  not  bound  down  by  the  Statute  of 
Frauds  and  Perjuries  to  construe  nothing  a  re- 
sulting trust  but  what  was  called  trusts  by  op- 
eration of  law.  2  Atk.,  150.  It  is  the  doctrine 
of  equity  that  frauds  beget  trusts,  and  we  are 
strongly  urged  to  raise  a  trust  in  this  case  on 
such  a  oasis.  If  there  has  been  a  contract  that 
Stewart  should  become  the  purchaser  of  one 
half  of  the  premises  in  question, and  a  perform- 
ance, or  a  part  performance  on  his  part,  and 
*a  refusal  by  Clark  to  execute  the  [*653 
proper  conveyance  ;  or  if  they  have  conspired 
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together  to  defraud  the  creditors  of  Stewart 
and,  in  pursuance  of  such  design,  have  annulled 
the  contract,  an  equitable  title  would  probably 
vest  in  Stewart  for  what  he  had  purchased,  to 
which  a  court  of  equity  would  not  perhaps  per- 
mit the  Statute  of  Frauds  to  be  interposed  as  a 
bar,  for  the  purpose  of  defeating  it.  In  equi- 
table contemplation  such  a  contract  is  executed, 
because  what  has  been  omitted  to  be  done  to 
make  it  legal  and  binding  has  been  omitted 
through  fraud. 

A  further  and  more  serious  difficulty  in  the 
way  of  granting  the  relief  asked  for  in  this 
case  arises  from  the  state  of  the  pleadings.  The 
object  of  this  suit,  so  far  at  least  as  the  real  es- 
tate is  in  question,  is  to  give  to  the  appellant 
as  purchaser  of  Stewart's  title,  the  same  relief 
that  Stewart  would  have  been  entitled  to  if  he 
had  been  in  court,  not  implicated  in  any  fraud, 
asking  for  a  specific  performance  of  the  con- 
tract. The  appellant  must,  therefore,  present 
much  the  same  matter  for  the  consideration  of 
the  court  as  Stewart,  to  whose  rights  he  has 
succeeded,  would  be  required  to  present  was 
he  the  complainant.  He  must  state  with  rea- 
sonable particularity  the  contract,  a  specific 
performance  of  which  he  seeks  to  have  decreed. 
If  that  which  is  set  forth  in  the  bill  is  denied 
and  a  different  one  admitted  or  established  by 
proof,  a  decree  for  the  performance  of  the  lat- 
ter cannot,  I  apprehend,  be  entered.  In  the 
case  of  James  v.  M'Kernon,  in  this  court,  6 
Johns.,  543,  Spencer,  J.,  observes,  that  "it  is 
an  invariable  and  universal  rule  of  the  Court 
of  Chancery  to  ground  its  decrees  on  some 
matter  put  m  issue  between  the  parties  by  the 
bill  and  answer,  and  the  rules  and  practice  of 
that  court  require,  in  forming  the  bill,  that  the 
matter  of  it  be  plainly  and  succinctly  alleged 
with  all  necessary  circumstances,  as  time,  place, 
manner,  and  other  incidents."  Ch.  J.  Kent, 
in  the  same  case,  says,  "it  is  a  settled  and  well 
established  principle,  that  the  relief  must  be 
agreeable  to  the  case  made  by  the  bill  and  not 
differing  from  it." 

It  will  be  recollected  that  courts  of  equity  in 
compelling  specific  performance,  do  what  is 
against  the  letter,  and  sometimes  it  has  been 
feared,  against  the  spirit  of  a  statute.  Later  de- 
654*]  cisions  *have  been  made  with  greater 
caution  and  more  respectful  regard  to  its  pro- 
visions than  were  formerly  observed.  It  is  very 
evident  from  the  whole  class  of  cases  relative 
to  specific  performance,  that  the  agreement  to 
be  enforced  is  required  to  be  very  distinctly 
and  particularly  stated  in  the  bill.  The  iden- 
tical agreement  must  be  admitted  or  its  per- 
formance will  not  be  compelled,  Rob.,  Frauds, 
155  ;  and  evidence  to  establish  it  will  not  be 
received  aliunde,  unless  the  decree  proceeds 
upon  the  principle  of  part  performance.  2  Bro. 
Ch. ,  566.  Is  the  contract,  the  performance  of 
which  will  be  decreed  if  the  appellant  prevails 
in  this  case,  set  forth  in  the  bill  and  put  in  issue 
by  the  answer  ? 

Stewart's  title  to  or  interest  in  the  premises 
purchased  by  the  appellant  must  result,  accord- 
ing to  the  allegations  of  the  bill,  from  a  private 
arrangement  or  agreement  entered  into  be- 
tween Clark  and  him  at  the  sale  by  Lansing 
and  Stewart,  or  afterwards,  that  the  purchase 
should  be  on  joint  account,  and  that  they 
should  be  joint  owners  of  the  property  ;  and 
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that,  although  a  deed  was  given  by  Stewart  and 
Lansing  to  Clark  for  the  premises  sold,  he  took, 
or  afterwards  agreed  to  take  and  hold  the  same 
as  trustee  for  Stewart  to  the  extent  of  his  in- 
terest, and  although  Clark  gave  to  Stewart  a 
bond  for  $16,000,  the  amount  of  the  purchase 
money,  it  was  never  intended  by  either  him  or 
Stewart  that  it  should  be  paid.  This  is  the 
agreement  charged  in  the  bill ;  it  is  denied  in 
the  answer  of  Clark  and  Stewart,  and,  as  I 
have  before  stated,  not  satisfactorily  proved  ; 
no  performance  can,  therefore,  be  asked  or  ex- 
pected. Nor  are  the  statements  of  the  bill  suf- 
ficiently comprehensive  to  embrace  the  agree- 
ment which  Clark  admits  was  entered  into  in 
1818.  The  whole  tenor  of  these  statements 
amounts  to  nothing  more  than  charging  an 
agreement  for  a  joint  interest  in  the  premises 
purchased  by  Clark  in  1815,  made  contempo- 
raneously or  nearly  so  with  that  purchase,  and 
any  contract  made  between  them  after  the  first 
sale  was  completed,  and  after  the  title  was  ab- 
solutely vested  in  Clark,  does  not  seem  to  have 
been  contemplated  at  the  time  the  bill  was 
drawn. 

Whether  any  or  what  relaxation  of  the  or- 
dinary rules  observed  in  proceedings  of  this 
nature,  when  the  contracting  *parties  [*655 
are  before  the  court,  is  to  be  extended  to  cred- 
itors, to  facilitate  their  attempts  to  give  effect 
to  a  contract  which  their  debtor  has  fraudu- 
lently rescinded,  I  will  not  undertake  to  say  ; 
but  I  am  very  confident  that  it  would  be  dan- 
gerous to  compel  a  performance  of  a  contract 
not  directly  and  clearly  charged  in  the  plead- 
ings. My  conclusion  is,  that  if  Stewart  had  a 
trust  estate  in  any  part  of  the  premises  pur- 
chased in  July,  1815,  by  Clark,  that  passed  to 
the  appellant  by  the  sale  under  the  executions 
issued  against  Stewart.the  contract  from  which 
that  interest  resulted  is  not  so  stated  in  the  bill 
that  this  court  can  properly  decree  a  specific 
performance  of  it. 

Something  was  said  on  the  argument  about 
the  priority  of  the  claim  under  the  judgment 
of  the  United  States ;  but  this  priority  in  favor 
of  that  government  has  no  application  to  the 
case  before  us.  It  is  defined  by  Judge  Story, 
in  the  case  of  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.,  439,  to  be  only  "a  mere  right  of  prior 
payment  out  of  the  general  funds  of  the  debt- 
or in  the  hands  of  the  assignees."  It  does  not 
amount  to  a  prior  lien  on  real  estate,  and  if  it 
did,  it  could  not  create  a  lien  on  property 
wherein  the  debtor  of  the  U.  S.  had  no  salable 
interest. 

But  the  bill  in  this  case  extends  to  objects 
beyond  those  I  have  considered,  and  seeks  re- 
lief for  the  appellant  as  a  creditor  of  Stewart. 
Does  he  sustain  that  relation?  His  judgment, 
which  was  recovered  in  Oct.  1819,  amounted 
to  $447.73,  and  the  sum  levied  by  virtue  of  the 
execution  issued  thereon  was  $5*50.  It  was  col- 
lected in  Jan.,  1822,  and  it  nowhere  appears 
(and  indeed  a  calculation  shows  that  it  could 
not  be)  that  any  balance  remained  due  on  that 
judgment  after  the  sale.  When  the  appellant's 
judgment  was  satisfied,  his  character  as  cred- 
itor was  thereby  annihilated  ;  and  without  that 
character  he  can  have  no  right  to  investigate 
the  frauds  alleged  to  have  been  practised  by 
the  respondents.  I  am  aware  of  the  provision 
of  our  Statute,  1  R.  L.,  504,  which  gives  a 
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remedy  to  a  purchaser  on  an  execution  against 
the  plaintiff  or  defendant  therein,  in  case  he  is 
evicted  on  account  of  any  irregularity  in  the 
proceedings,  or  want  of  title  in  the  person 
against  whom  the  execution  issued,  or  by  rea- 
($5t$*J  son*  of  any  prior  incumbrance.  I  will 
not  say  that  the  appellant,  as  purchaser,  can- 
not claim  the  benefit  of  this  statute  and  recover 
against  Stewart  the  amount  bid  by  him,  but  it 
is  very  obvious  that  his  case  is  not  that  con- 
templated by  the  Act.  If  he  is  in  truth  a  cred- 
itor, he  is  not  a  creditor  with  an  unsatisfied 
judgment. 

Admitting  him  to  be  a  creditor,  still  there 
are  difficulties  in  the  way  of  granting  the  re- 
lief sought  to  be  obtained  that  cannot  in  my 
judgment  be  removed.  The  general  settlement 
in  Sep.,  1819,  is  not  charged  in  the  bill  to  have 
been  fraudulent.  In  relation  to  it,  the  bill  only 
states  that  the  respondents  then  accounted  to- 
gether and  found  a  large  balance  due  to  Stew- 
art, a  balance  of  $10,000  and  upwards,  for 
which,  or  for  a  part  of  it,  Clark  gave  his  bond 
to  Stewart.  This  cannot  be  understood  to  be  a 
direct,  nor,  as  I  think,  an  indirect  allegation 
of  fraud  in  the  settlement ;  yet  to  pretend  that 
it  was  otherwise  than  fraudulent  could  not  be 
done  without  overlooking  a  mass  of  convinc- 
ing testimony.  To  set  it  aside  on  the  ground 
Of  fraud  before  fraud  had  been  explicitly  im- 
puted to  it  by  the  bill  and,  perhaps,  before 
Clark  had  considered  himself  directly  called 
on  to  sustain  its  fairness,  would,  I  apprehend, 
be  an  unprecedented  mode  of  proceeding.  It 
would  be  explicitly  condemned  by  the  author- 
ity of  the  case  of  James  v.  M'Kernon.  There 
the  bill  was  filed  for  a  general  account  of  mon- 
eys received  ;  the  answer  set  up  an  agreement 
in  relation  to  these  moneys,  and  the  proof  was 
sufficient,  as  the  Chancellor  supposed,  to  im- 
peach the  agreement  on  the  ground  of  fraud  ; 
he,  therefore,  treated  it  as  a  nulity.  The  de- 
cision of  this  court  was,  that  the  agreement 
could  not  be  assailed  for  fraud,  be  it  ever  so 
clearly  made  out,  because  there  was  no  allega- 
tion in  the  bill  that  it  was  fraudulent.  So  this 
settlement  by  Stewart  and  Clark,  which  pro- 
fessed to  adjust  all  the  demands  between  them, 
must  stand  until  the  fraud  imputed  to  it  is 
put  in  issue  and  proved,  or  admitted  by  the 
pleadings. 

As  all  the  creditors  of  Stewart  would  be  en- 
titled to  share  ratably  in  the  funds  belonging 
to  him  that  should  be  found  on  a  proper  in- 
vestigation to  have  been  fraudulently  placed  in 
the  hands  of  Clark,  it  appears  to  me  to  be  a 
O5  7*]  reasonable  *suggestion  that  they  should 
all  be  made  parties  to  the  suit  by  which  these 
funds  are  to  be  reclaimed,  or  an  offer  made  to 
them  in  the  bill  to  come  in  as  parties. 

I  am  free  to  confess  that  the  respondents 
now  stand  before  us  in  an  unfavorable  light, 
and  it  is  but  reasonable  to  entertain  vehement 
suspicions  of  fraudulent  conduct  on  their  part. 
I  am  also  sensible  of  the  many  obstacles  that 
creditors  must  encounter  ordinarily  in  unmask- 
ing such  conduct,  and  would  not  make  unrea- 
sonable requirements  of  them.  I  have  care- 
fully searched  through  the  case  to  find  enough 
in  the  allegations  as  well  as  the  proofs  to  war- 
rant a  decree  that  should  restore  to  the  appel- 
lant and  the  creditors  of  Stewart  what  there  is 
much  reason  to  believe  has  been  improperly 
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withheld  from  them.  I  have  stated  the  diffi- 
culties I  have  encountered,  and  they  are,  in 
py  judgment,  such  as  constrain  me  to  decide 
in  favor  of  an  affirmance  of  the  decree  in  the 
court  below. 

Mr.  Senator  S.  Allen  also  delivered  an  opin- 
ion in  favor  of  an  affirmance  of  the  decree  of 
the  Chancellor. 

On  the  final  question — Shall  the  decree  in 
this  case  be  affirmed  or  reversed  ?— the  mem- 
bers ranged  themselves  as  follows: 

For  the  affirmance— The  Chief  Justice,  Mr. 
Justice  Marcy,  and  Senators  E.  B.  Allen,  S. 
Allen,  Benton,  Hager,  Mather.  M'Carty  Mc- 
Lean, Oliver,  Rexford,  Sandford,  Stebbins, 
Throop,  Todd  and  Wheeler. 

For  Reversal — Senators  Eoughion,  Enos, 
Hubbard,  McMartin  and  Woodward. 

Whereupon  the  decree  of  the  Chancellor  was 
affirmed,  but  without  costs  and  without  prej- 
udice to  a  new  bill  to  be  filed  by  the  appellant, 
if  he  shall  be  so  advised,  &c. 

Cited  in-11  Wend.,  348;  40  N.  Y.,  5;  6  Hun.,  570  ; 
1  Barb.,  240 ;  19  Barb.,  514 ;  3  Sumn.,  468 ;  101  Mass., 
487 ;  103  Mass.,  486. 
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AMERICAN  INSURANCE  COMPANY  OF 
NEW  YORK. 

Marine  Insurance — Abandonment  for  Technical 
Total  Loss  by  Assured — Repairs  by  Master, 
Previous  to  Notice — Recovery  for  Partial  Loss 
Only — Agency  of  Master  for  Underwriters  and 
the  Assured — Technical  Total  Loss. 

Where  a  vessel  insured  against  the  perils  of  the 
sea  on  a  voyage  from  East  Indies  to  Holland  was 
greatly  damaged,  and  put  into  the  Isle  of  France, 
from  whence  advice  was  sent  to  N.  Y.  to  the  as- 
sured, who  forthwith  abandoned  the  vessel  to  the 
underwriters  there  as  for  a  total  loss,  giving  notice 
July  6,  and  in  the  meantime  the  master  had  caused 
the  vessel  to  be  repaired,  so  that  on  the  38th  June 
she  sailed  from  the  Isle  of  France,  being  tight, 
stanch  and  strong,  bound  to  a  port  in  Holland, 
where  she  subsequently  arrived  in  safety,  it  was 
held,  although  a  technical  total  loss  had  originally 
occurred,  that  the  plaintiff  was  not  entitled  to  re- 
cover as  for  such  loss,  but  could  recover  only  for  a 
partial  loss. 

If  a  master  of  a  vessel,  in  the  exercise  of  his  legit- 
imate duties  as  the  agent  of  whom  it  may  concern, 
converts  a  total  into  a  partial  loss  before  abandon- 
ment, the  fact  that  the  loss  is  no  longer  total  takes 
away  the  right  to  abandon ;  and  the  result  is  the 
same  where  a  total  loss  is  converted  into  a  partial 
loss  by  the  acts  of  a  stranger. 

If  the  vessel  is  abandoned  while  the  loss  continues 
total,  all  the  intermediate  acts  of  the  master  are 
the  acts  of  the  underwriters ;  but  if  the  property  be 
restored  before  abandonment,  the  right  to  abandon 
is  gone,  and  the  acts  of  the  master  will  be  consid- 
ered the  acts  of  the  assured. 

While  it  is  doubtful  whether  the  assured  will  or 
will  not  exercise  his  right  of  abandonment,  the  acts 
of  the  master  cannot  destroy  the  right  to  abandon. 


NOTE.— Marine  Insurance  — Abandonment.  See 
Center  v.  American  Ins.  Co.,  7  Cow..  564,  note. 

Actual  facts  determine  the  right  of.  See  Smith  v. 
Steinbach,  2  Cai.  Cas.,  158,  note;  Hallet  v.  Peyton,  1 
Cai.  Cas.,  28,  note;  Church  v.  Bedient,  1  Cai.  Cas.,  21. 
note.  Above  case  of  Dickey  v.  American  Ins.  Co.,  4 
Cow.,  222.  note*  cited. 

Agency  of  master  fnr  insurers  after  abandonment. 
See  Abbott  v.  Broome,  1  Cai.,  292.  note.  See,  gener- 
ally, Suydam  v.  Marine  Ins.  Co.,  1  Johns.,  179,  note. 
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Where  repairs  are  made  by  the  underwriters 
-or  by  the  master  as  their  agent,  and  the  voyage  is 
not  lost  and  the  vessel  arrives  in  safely,  the  assured 
cannot  abandon. 

It  is  a  well  settled  rule  of  American  insurance 
law,  that  if  a  vessel  is  damaged  by  any  of  the  perils 
insured  against,  so  that  the  necessary  repairs  to  re- 
store her  to  her  former  state  and  render  her  sea- 
worthy will  exceed  three  fourths  of  her  value  be- 
fore the  disaster,  the  owner  is  not  bound  to  repair, 
but  may  abandon  as  for  total  loss.  This  is  usually 
called  an  injury  to  more  than  half  her  value,  be- 
cause one  third  of  the  expense  of  repair  is  deducted, 
new  for  old. 

Cltations-2  Wash.  C.  C.,  335 ;  1  Cai.  Gas.,  21 ;  15 
Mass.,  341 ;  3  Mason,  429 ;  1  Man.  &  Ry.,  673 ;  Phil. 
Ins.,  401. 

ERROR  from  the  Supreme  Court.  This  was 
an  action  on  a  policy  of  insurance  oil  one 
half  the  body,  tackle,  apparel  and  other  fur- 
niture of  the  ship  Frances  Henrietta,  the  whole 
valued  at  $20,000,  ou  a  voyage  from  Antwerp 
to  one  or  more  ports  in  the  India  or  China 
Seas;  and  at  or  from  the  port  or  ports  of  lading 
to  N.  Y.,  or  to  a  port  in  Europe  not  north  of 
Holland.  The  vessel  sailed  from  Batavia  in 
the  East  Indies  on  her  return  voyage  Jan.  24, 
1819,  bound  for  Antwerp  with  a  full  cargo, 
659*]  most  of  which  belonged  to  the  *plaint- 
iff ,  Dickey.  From  Feb.  20  to  Mar.  3,  the  ves- 
sel encountered  a  succession  of  squalls,  gales 
of  wind  and  heavy  cross  seas,  by  which  she  be- 
came very  leaky,  and  it  was  deemed  impossible 
to  navigate  her  to  Europe  in  her  then  condi- 
tion, and  the  master  put  in  to  Port  Louis,  in 
the  Isle  of  France,  where  she  arrived  Mar.  7, 
1819,  and  a  survey  taken,  but  before  it  was 
completed  the  vessel  was  driven  on  shore  by  a 
hurricane  and  sustained  further  injury.  Sev- 
eral surveys  were  taken,  viz. :  Mar.  10,  16  and 
20;  on  the  3()th  of  that  month  she  suffered 
from  the  hurricane,  and  Apr.  14  a  fourth  sur- 
vey was  held  and  repairs  recommended.  July 
6  the  plaintiff  gave  notice  to  the  defendants 
that  he  had  advice  from  the  Isle  of  France, 
dated  Apr.  12,  that  his  ship  had  put  into  that 
port  in  distress,  and  that  she  had  subsequent- 
ly suffered  great  damage  from  a  hurricane,  in 
consequence  of  which  he  abandoned  to  the  de- 
fendants, the  underwriters,  so  much  of  his  in- 
terest in  the  vessel  as  they  had  insured,  and  that 
he  would  claim  from  them  thereon  a  total  loss. 
May  7,  1819,  the  repair  of  the  vessel  was 
commenced  at  the  Isle  of  France  under  the  di- 
rection of  the  master,  and  completed  by  June 
28.  The  expense  of  the  repair  was  upwards  of 
$14,000,  and  the  whole  disbursements  of  the 
vessel  at  Port  Louis  upwards  of  $20,000.  A 
part  of  the  cargo  belonging  to  the  plaintiff  was 
sold  under  the  direction  of  the  Court  of  Ad- 
miralty of  the  Isle  of  France  to  defray  the  ex- 
pense of  repairs;  the  amount  of  the  proceeds 
was  $10,972.50;  more  of  the  cargo  could  not 
have  been  sold  without  great  sacrifice;  the 
master,  therefore,  borrowed  $8,925  upon  re- 
spondentia,  and  executed  a  re»pondentia  bond, 
in  which  he  also  bound  himself  personally  for 
the  payment  of  the  money.  The  residue  of  the 
cargo  was  reshipped,  and  other  goods  taken  on 
board  on  freight,  and  June  28,  1819,  the  ship 
being  tight,  staunch  and  strong,  set  sail  from 
Port  Louis  bound  to  a  port  in  Holland.  She 
arrived  in  safety  at  Antwerp  Oct.  1,  1819, 
where  her  cargo  was  delivered  in  good  order  to 
the  consignees.  &c. 

At  the  circuit,  a  verdict  was  taken  by  con- 
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sent  for  the  plaintiff  for  a  nominal  sum,  sub- 
ject to  the  opinion  of  the  *Supreme  [*6«O 
Court  on  a  case  to  be  made,  the  amount  of  the 
verdict  to  be  increased  or  diminished  as  the 
court  should  direct;  either  party  to  be  at  liber- 
ty to  turn  the  case  into  a  special  verdict  or  bill 
of  exceptions.  The  Supreme  Court,  in  Febru- 
ary Term,  1825,  decided  that  as  the  master  had 
repaired  the  vessel,  and  she  was  in  the  actual 
prosecution  of  her  voyage  at  the  time  of  the 
abandonment,  although  that  fact  was  not  then 
known  to  either  the  plaintiff  or  the  defendants, 
the  right  to  abandon  was  gone,  and  the  assured 
was  entitled  to  recover  only  as  for  a  partial  loss. 

The  other  half  of  the  vessel  was  insured  by 
the  N.  Y.  Ins.  Co.,  against  whom  also  a  suit 
was  brought.  The  same  quotums  arose  in 
both  cases.  That  cause  was  argued  in  the  Su- 
preme Court  by  Meat,™.  D.B.Ogden&nd  Thomeu 
Addis  Emmett,  for  the  plaintiff,  and  by  Metsrt. 
J.  Duer  and  O.  Griffln,  for  the  defendants,  and 
a  similar  decision  had,  or  rather  the  opinion  of 
the  court  in  that  case  is  the  opinion  of  the 
court  in  this,  the  decision  in  this  cause  being 
founded  upon  the  reasons  assigned  in  that. 
For  a  report  of  the  arguments  of  counsel  and 
the  opinions  of  the  judges  in  that  cause,  the 
reader  is  referred  to  4  Cow.,  222-249. 

A  writ  of  error  was  brought  by  the  plaintiff 
below  to  reverse  the  judgment  of  the  Supreme 
Court.  The  cause  here  was  argued  by, 

Messrs.  P.  A.  Jay  and  D.  B.  Ogden,  for 
the  plaintiff,  and  by, 

Messrs.  Ogden  Hoffman  and  J.  Duer, 
for  the  defendants. 

For  the  plaintiff  in  error,  it  was  insisted  that 
the  right  of  abandonment  depended  upon  the 
fact  whether  the  damage  sustained  by  the  ves- 
sel amounted  to  one  half  her  value,  and  al- 
though notice  of  the  abandonment  was  not 
given  until  after  repair,  the  plaintiff's  claim 
as  for  a  total  loss  was  not  affected.  Having 
given  notice  as  soon  as  he  received  informa- 
tion of  the  disaster,  on  the  presumption  that 
the  damage  would  exceed  fifty  per  cent,  and 
the  result  proving  that  the  vessel  was  injured 
beyond  half  her  value,  the  plaintiff's  right  was 
perfect,  and  could  not  be.devested  by  the  act 
of  the  master  in  repairing  the  vessel.  Had  the 
injury  occurred  on  the  coast  *of  this  [*6O1 
country  and  an  abandonment  been  made  im- 
mediately after  receiving  notice  of  the  event, 
there  could  have  been  no  doubt  of  the  right  of 
the  plaintiff  to  claim  as  for  a  total  loss ;  and 
having  given  notice  as  soon  as  advised  of  the 
disaster,  the  claim  of  the  plaintiff  is  equally 
unquestionable  under  the  circumstances  of  this 
case.  His  right  depends  upon  the  extent  of  the 
damage  and  upon  the  fact  of  giving  notice 
without  delay,  which  right  cannot  be  impaired 
by  any  act  of  the  master  subsequent  to  the  hap- 
pening of  the  loss,  who,  from  that  moment, 
became  the  agent  of  the  underwriters.  The 
counsel  contended  that  there  was  a  clear  and 
manifest  distinction  between  this  case  and  that 
of  an  abandonment  for  capture,  where  a  re- 
capture takes  place  before  the  bringing  of  the 
action,  as  in  Bainbridge  v.  Nelson,  10  East,  829. 
In  that  case,  there  was  a  mere  interruption  of 
the  voyage  for  a  few  days;  here,  there  was  a 
total  loss  of  the  thing  insured,  at  least  a  tech- 
nical total  loss,  which,  for  the  purpose  of  aban- 
donment, is  equivalent  to  an  actual  total  loss. 
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For  the  defendants  in  error.  The  rights  of 
the  parties  must  be  governed  by  the  circum- 
stances as  they  exist  in  fact,  and  not  as  they 
are  supposed  to  exist  at  the  time  of  the  aban- 
donment. A  policy  of  insurance  is  a  contract 
of  indemnity,  and  if  the  assured  is  made  good 
for  the  damage  actually  sustained,  he  has  no 
farther  claim.  An  abandonment  may  be  made 
where  there  is  a  probability  of  such  loss  as 
would  entitle  the  party  to  claim  as  for  a  total 
loss,  but  nothing  can  be  asked  under  it  if,  be- 
fore the  abandonment,  the  property  is  restored 
to  the  situation  in  which  it  was  previous  to  the 
happening  of  the  event  on  which  the  abandon- 
ment is  founded.  This  is  admitted  to  be  the 
law  in  the  case  of  a  recapture,  and  the  reason 
of  the  rule  equally  applies  where  the  property 
is  restored  by  repair. 

For  a  more  full  view  of  the  grounds  relied  on 
by  the  counsel  on  both  sides,  the  reader  is  re- 
ferred to  the  case  already  quoted  of  4  Cow.,  222. 

The  following  opinions  were  delivered  : 

662*]  *By  the  Chancellor.  It  is  a  well 
settled  rule  of  American  insurance  law,  that  if 
a  vessel  is  damaged  by  any  of  the  perils  in- 
sured against,  so  that  the  necessary  repairs  to 
restore  her  to  her  former  state  and  render  her 
seaworthy  will  exceed  three  fourths  of  her 
value  before  the  disaster,  the  owner  is  not 
bound  to  repair,  but  may  abandon  as  for  a  to- 
tal loss.  The  injury  is  usually  spoken  of  as  an 
injury  to  more  than  half  her  value,  because, 
in  estimating  the  repairs,  one  third  of  the 
amount  is  deducted,  on  the  ground  that  the  ves- 
sel is  made  more  valuable  by  substituting  new 
materials  for  old.  Thus,  if  a  ship  worth  $4,- 
000  is  so  injured  as  to  require  $3,000  to  be  ex- 
pended in  repairs,  it  is  estimated  that  the  new 
materials  used  will  make  the  vessel  worth  $5,- 
000  when  repaired  ;  and  deducting  one  third 
new  for  old,  the  expense  of  restoring  the  vessel 
to  her  former  value  will  be  $2,000,  or  one  half. 

There  is  no  doubt  in  this  case  that  a  tech- 
nical total  loss  had  occurred,  and  that  the  as- 
sured abandoned  immediately  on  hearing  of 
the  disaster.  But  the  vessel  being  in  the  Isle 
of  France,  the  master  had  caused  her  to  be  re- 
paired, and  she  was  actually  in  good  safety 
and  on  her  voyage  before  the  owner  and  un- 
derwriters in  N.  Y.  had  heard  of  the  disaster. 
The  right  to  abandon  depends  on  the  state  of 
facts  at  the  time  of  the  abandonment;  not  upon 
the  facts  which  had  previously  existed,  or 
on  the  facts  which  the  parties  then  supposed 
to  exist.  Queen  v.  Union  In*.  Co.,  2  Wash.C. 
C.,  335  ;  Church  v.  Bedtent,  1  Cai.  Cas.,  21. 

The  question  presented  for  our  decision  here 
is,  whether  the  repair  of  the  vessel,  without 
the  direction  or  knowledge  of  either  party,  be- 
fore the  abandonment  was  actually  made,  de- 
prived the  assured  of  the  right  to  abandon.  I 
cannot  find  that  the  principle  of  a  technical 
total  loss  of  the  vessel,  in  consequence  of  dam- 
age to  the  half  of  her  value,  has  ever  been 
adopted  or  acted  on  in  England.  We  must, 
therefore,  resort  to  the  decisions  of  the  courts 
of  our  own  country  on  this  question,  and  to 
the  adjudications  both  here  and  in  England  in 
analogous  cases.  The  precise  question  now  un- 
der consideration  does  not  appear  to  have  arisen 
previous  to  this  time  in  the  courts  of  this  State. 

*In  Coolidge  v.  Gloucester  Mao-.  Ins.  [*663 
504 


Co.,  15  Mass.,  341,  which  came  before  the  Su- 
preme Court  of  Mass.,  the  vessel  was  injured 
to  more  than  half  her  value  and  repaired  by 
the  master.  Two  or  three  days  before  the  re- 
pairs were  completed,  the  assured,  not  know- 
ing of  the  repairs,  abandoned  both  vessel  and 
freight.  The  underwriters  accepted  the  aban- 
donment of  the  vessel  and  paid  the  loss,  but 
refused  to  accept  the  abandonment  of  freight. 
The  master,  knowing  nothing  of  the  abandon- 
ment, pursued  his  voyage  and  earned  the 
whole  freight.  In  an  action  upon  the  freight 
policy,  the  assured  were  permitted  to  recover 
as  for  a  total  loss,  deducting  salvage.  The  right 
to  recover  in  that  case  might  have  been  sus- 
tained on  different  grounds  from  those  on 
which  it  was  placed  by  the  court.  But  if  the 
principles  adopted  in  that  case  can  be  sustained, 
a  technical  total  loss  of  a  vessel,  arising  from 
damage  to  a  moiety  of  her  value,  cannot  be 
converted  into  a  partial  loss  by  a  repair  of  the 
vessel  by  the  master.  Putnam,  /.,  in  deliver- 
ing the  opinion  of  the  court,  says  :  "To  all 
legal  purposes,  after  the  constructive  total  loss, 
the  ship  repaired  and  rebuilt  at  an  expense  ex- 
ceeding half  her  value  must  be  considered  a 
new  ship  ;  as  much  so,  to  every  intent,  as  if 
the  former  owners  and  the  insurers  of  her  had 
procured  a  new  keel,  and  had  wrought  up  the 
iron  and  timbers  which  could  have  been  ob- 
tained into  a  vessel  of  a  different  kind  and 
form."  I  apprehend  the  principle  cannot  be 
sustained  to  this  extent,  as  it  would  deprive  the 
owner  as  well  as  the  master  of  the  right  to  re- 
pair in  such  a  case.  Neither  the  master  or  the 
owner  has  the  right  to  build  a  new  vessel  at 
the  expense  of  the  underwriter,  even  with  the 
aid  of  materials  from  the  wreck  of  the  old 
vessel. 

The  precise  question  now  under  considera- 
tion came  before  the  Circuit  Court  of  the  U. 
S.  for  the  first  circuit,  in  Humphreys  v.  Union 
Ins.  Co.,  3  Mas.,  429.  The  facts  were  sub- 
stantially the  same  as  in  this  case  ;  and  it  was 
there  decided  that  the  repair  of  the  vessel  by 
the  master  took  away  the  right  of  the  owner 
to  abandon.  Judge  Story  puts  his  decision  in 
that  case  on  the  ground  that  the  master  acted 
as  the  agent  of  the  assured  in  making  the  re- 
pairs. The  *counsel  for  the  plaintiff  [*664 
in  this  case  contend  that  the  master  acts  for 
the  benefit  of  whoever  it  may  concern,  and  is 
not  to  be  considered  the  agent  of  the  assured, 
so  as  to  deprive  him  of  the  right  of  abandon- 
ment, without  his  knowledge  or  consent.  If 
the  master  is  the  agent  of  the  assured  in  such 
a  case,  it  would  seem  to  follow  that  an  election 
to  repair,  and  the  actual  commencement  of  the 
operation,  would  deprive  the  owner  of  the 
right  to  abandon,  even  before  the  repairs  were 
completed.  But  I  apprehend  the  question, 
whether  the  master  is  the  agent  of  the  owner 
or  of  the  underwriter,  depends  upon  the  fact 
of  a  valid  abandonment  during  the  continu- 
ance of  the  total  loss.  If  a  valid  abandonment 
is  made,  it  relates  back  to  the  time  of  the  dis- 
aster ;  and  as  to  all  acts  of  the  master,  done  in 
good  faith  and  in  the  discharge  of  his  duty,  he 
is,  in  that  case,  to  be  considered  the  agent  of 
the  underwriter.  While  it  is  doubtful  whether 
the  assured  will  exercise  his  right  of  abandon- 
ment or  not,  the  lawful  acts  of  the  master  can- 
not destroy  the  right  to  abandon  on  the  ground 
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that  he  acts  as  the  agent  of  the  assured.  But 
if  the  master,  in  the  exercise  of  his  legitimate 
duties  as  the  agent  of  whom  it  may  concern, 
has  converted  a  total  into  a  partial  loss  before 
abandonment,  the  fact  that  the  loss  is  no  longer 
total  takes  away  the  right  to  abandon  ;  and 
the  result  is  the  same  if  a  total  loss  is  converted 
into  a  partial  one  by  the  acts  of  a  stranger,  as 
in  the  case  of  recapture.  While  the  result  is 
doubtful,  the  master  is  not  the  exclusive  agent 
of  either  party;  but  when  the  rights  of  the  par- 
ties are  fixed,  the  result  ascertains  whether  he 
was  the  agent  of -the  underwriters  or  of  the  as- 
sured. If  the  vessel  is  abandoned  while  the 
loss  continues  total,  all  the  intermediate  acts 
of  the  master  are  the  acts  of  the  underwriters; 
but  if  the  property  be  restored  before  aban 
donment,  the  right  to  abandon  is  gone,  and  the 
acts  of  the  master  will  be  considered  the  acts 
of  the  assured. 

Had  the  repairs  in  this  case  been  made  by 
the  underwriters  themselves,  the  assured  could 
not  have  abandoned  after  the  vessel  was  in 
safety,  if  the  voyage  had  not  been  lost ;  but  a 
mere  offer  to  repair  would  not  deprive  him  of 
of  the  right.  And  if  the  master  is  to  be  con- 
sidered the  agent  of  the  underwriters  in  mak- 
ing the  repairs,  the  result  is  the  same.  Here 
665*]  *tbe  assured  has  never  been  deprived 
of  the  actual  possession  of  his  vessel.  There 
probably  existed  a  lien  upon  her,  in  favor  of 
the  owners  of  the  cargo,  for  the  amount  of 
goods  which  had  been  sold  and  pledged  to 
raise  money  for  the  repairs.  At  the  time  of 
the  abandonment  the  vessel  was  in  safety, 
and  there  was  no  incumbrance  upon  her  that 
could  authorize  a  detention  which  might 
break  up  the  voyage.  The  actual  damage  which 
had  been  or  would  be  sustained  by  the  dis- 
aster, was  reduced  to  a  matter  of  mere  com- 
putation, and  was  but  a  partial  loss.  The 
principle  of  adjustment  adopted  by  the  Su- 
preme Court  affords  a  fair  indemnity  to  the 
owner  of  the  ship.  If  he  chose  to  be  his  own 
insurer  on  the  freight  or  cargo,  the  underwrit- 
ers are  not  liable  for  any  loss  he  may  have  sus- 
tained upon  either,  and  which  is  not  covered 
by  the  adjustment  in  this  case. 

In  Holdsw&rth  v.  Wise,  1  Man.  &  Ry.,  673, 
the  ship  was  actually  lost,  being  abandoned  by 
the  master  and  crew  at  sea  as  derelict.  Al- 
though she  was  found  and  saved  by  others  at 
the  risk  of  their  lives,  and  finally  arrived  in 
port,  the  salvage  and  other  expenses  were 
more  than  her  value;  and  the  assured  was  not 
entitled  to  the  possession  until  that  amount 
was  paid.  The  ship,  therefore,  continued  total- 
ly lost  to  him  at  the  time  of  abandonment. 

I  think  the  plaintiff's  right  to  abandon  for  a 
total  loss  was  devested  by  the  repair  of  the  ves- 
sel, and  that  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

By  Mr.  Senator  S.  Allen.  This  is  an  im- 
portant case,  and  I  have  taken  some  pains  to 
ascertain,  from  the  limited  means  within  my 
reach,  the  general  principles  which  have  gov- 
erned in  deciding  questions  similar  to  the  one 
under  consideration. 

It  appears  to  be  a  general  rule,  that  the  right 
to  abandon  must  depend  on  the  situation  of  the 
thing  abandoned  at  the  time  the  offer  is  made. 
Thus,  if  a  vessel  shall  be  captured,  detained 
by  embargo,  or  seized,  and  she  be  released  or 
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restored  previous  to  abandonment,  the  right  to 
abandon  is  lost  by  the  fact  of  restoration,  &c. 

*I  have  not  been  able  to  discover  any  [*66ft 
decision  of  the  courts  of  this  State  embracing 
precisely  the  same  state  of  facts  as  those  of  the 
case  under  consideration;  but  the  principle  in- 
volved in  cases  of  capture  and  restoration,  ap- 
pears to  me  equally  applicable  to  cases  by  ship- 
wreck and  restoration  by  being  repaired.  The 
ground  upon  which  the  decisions  are  based,  as 
I  apprehend,  are,  that  no  abandonment  can  be 
valid  so  long  as  the  thing  insured  is  not  taken 
from  the  control  of  the  owner,  as  it  would  be 
if  the  detention  by  capture,  embargo  or  ship- 
wreck existed  at  the  time  of  the  abandonment. 

In  case  of  capture,  a  restoration  previous  to 
the  time  of  abandonment,  although  unknown 
to  the  assured,  takes  away  the  right  to  aban- 
don. Church  v.  Bedient,  1  Cai.  Cas.,  21.  And 
upon  the  same  principle,  in  the  case  of  ship- 
wreck, the  vessel  having  been  repaired  before 
the  abandonment  and  thus  restored  to  a  state 
which  enables  her  to  perform  all  that  was  war- 
ranted by  the  insurers,  and  although  the  fact 
was  unknown  by  the  assured,  he  still  loses  his 
right  to  recover  for  a  total  loss.  This  princi- 
ple is  clearly  recognized  in  the  case  of  Hum- 
phrey v.  Union  Ins.  Co.,  as  decided  by  the  Cir- 
cuit Court  of  the  U.  S.  Phil.  Ins.,  401.  A  ship 
upon  a  voyage  from  Messina  to  Boston,  sus- 
tained sea  damage  which  made  it  necessary  to 
put  into  Lisbon,  where  the  master  had  her  re- 
paired at  an  expense  exceeding  half  her  value 
as  the  assured  alleged,  and  the  vessel  was  bot- 
tomried for  expense.  The  assured  abandoned 
in  Boston  immediately  on  hearing  of  the  acci- 
dent, which  intelligence  they  received  about 
three  or  four  days  before  the  vessel  arrived  at 
Boston.  On  the  arrival  of  the  vessel  she  was 
sold  under  a  process  instituted  upon  the  bot- 
tomry bond,  and  the  proceeds  of  the  ship  and 
freight  were  not  sufficient  to  satisfy  the  bond. 
A  bill  also  had  been  drawn  on  London  by  the 
master  on  account  of  the  expense  of  repairs, 
which  was  not  paid.  Mr.  Justice  Story  held 
that  this  was  a  partial  loss.  He  said  that  the 
assured,  by  electing  to  repair,  lost  his  right  to 
abandon. 

The  cost  of  repairing  the  ship  was  more  than 
half  her  value,  and  had  an  estimate  of  the  ex- 
pense been  ordered  by  the  captain  and  an 
abandonment  determined  on,  instead  of  adopt- 
ing *the  advice  of  the  surveyors  to  re-  [*667 
pair,  the  assured  would,  in  accordance  with 
the  settled  law  in  such  cases,  as  I  view  it,  re- 
cover for  a  total  loss;  but,  instead  of  this,  the 
vessel  is  fully  repaired  and  in  pursuit  of  her 
voyage  several  days  before  the  abandonment 
is  determined  on  or  made  known  to  the  under- 
writers. 

Under  the  circumstances  of  this  case,  it  may, 
perhaps,  be  deemed  a  hardship  upon  the  as- 
sured that  he  is  denied  the  privilege  of  aban- 
donment, and  cases  may  also  arise  under  the 
rule  equally  hard  upon  the  underwriters;  but 
if  the  courts  were  to  attempt  to  shape  their  de- 
cisions so  as  to  meet  every  case  of  hardship 
that  may  occur  under  marine  risks,  there  might 
be  less  reason  to  be  satisfied  with  the  result 
than  there  will  be  under  a  general  rule  which, 
though  in  particular  instances  it  may  prove  in- 
convenient, will,  in  the  main,  operate  as  equi- 
tably as  the  nature  of  such  cases  will  admit. 
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Having  arrived  at  the  conclusion  that  the 
plaintiff  in  error  ought  to  recover  only  for  a 
partial  loss,  it  is  unnecessary  to  notice  any 
other  matter  raised  by  the  points  in  this  cause. 
I  am  of  opinion,  therefore,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

And  this  being  the  unanimous  opinion  of  the 
court,  the  judgment  of  the  Supreme  Court  was 
thereupon  affirmed,  with  costs. 

Affirming— 4  Cow.,  222. 

Cited  in-2  Sandf .,  487 ;  131  Mass.,  249. 


BEMUS  v.  BEEKMAK 

Replevin — Pleading — Death  of  Party  to  Writ  of 
Error  after  Joinder  in  Error — Judgment  in 
Error,  Entered  nunc  pro  tune. 

In  replevin.where  a  plea  of  property  is  interposed 
as  well  as  a  plea  of  non  cepit,  a  verdict  for  the 
plaintiff  upon  the  latter  plea  determines  nothing 
between  the  parties  except  the  taking,  and  the 
plaintiff  is  not  entitled  to  recover  unless  the  other 
issue  be  also  found  for  him. 

Where  the  jury  found  for  the  plaintiff  on  the  plea 
of  non  cepit,  but  assessed  no  damages,  and  on  the 
plea  of  property,  found  that  it  was  not  in  the  de- 
fendant, but  did  not  find  it  in  the  plaintiff,  it  was 
held  that  the  verdict  was  defective  in  substance.and 
that  the  court  was  not  authorized  to  amend  it  by 
adding  nominal  damages  to  the  finding  of  the  jury. 

Where  a  party  to  a  writ  of  error  dies  after  joinder 
In  error,  a  judgment  in  error  will  be  directed  to  be 
entered  nunc  pro  tune  as  of  a  time  previous  to  the 
death. 

Citations— 1  Serg.  &  R.,  367 :  Doug.,  361 ;  1  Johns., 
384, 505;  11  Co.,  56  ;.l  R.  L.,  343,  sec.  1 :  1  Mass.,  152 ; 
Cro.  Car.,  104 ;  5  Com.  Dig.,  tit.  Pleader,  L,  22 ;  6 
Dow.  &Ry.,  68;  6  Wheat.,  260;  2  Phil.  Ev.,  126;  1 
Ohit.  PI.,  159;  1  Archb.,  189;  1  Ld.  Rayna.,  324:  2 
Wheat.,  225 ;  14  Johns.,  86. 

TERROR  *from  the  Supreme  Court.  Beek- 
J-J  man  brought  an  action  of  replevin  against 
668*1  Bemus  for  the  taking  of  a  quantity  of 
rye.  Bemus  pleaded  several  pleas:  1.  Non 
cepit ;  2.  Property  in  himself,  traversing  the 
property  in  Beekman;  3.  Property  in  one  W. 
Mclntosh,  with  a  similar  traverse;  and  4. 
Property  in  himself  and  the  plaintiff  as  ten- 
ants in  common,  with  a  like  traverse.  To  the 
three  last  pleas  the  plaintiff  replied  predudi  non 
because  the  property  was  in  himself,  conclud- 
ing to  the  country.  The  postea,  as  entered  on 
the  record,  showed  that  the  jury  found  as  to 
the  first  issue,  that  the  defendant  did  take  the 
rye  in  question,  the  goods  and  chattels  of  the 
plaintiff,  in  manner  and  form,  &c. ;  as  to  the 
second,  that  the  property  was  not  in  the  de- 
fendant; as  to  the  third,  that  the  property  was 
not  in  W.  Mclntosh;  and  as  to  the  fourth,  that 
the  property  was  not  in  the  defendant  and  the 
plaintiff  as  tenants  in  common;  and  they  as- 
sessed the  damages  of  the  plaintiff  over  and 
above  costs.&c.  ,to  six  cents,  and  for  those  costs, 
<fec.,  to  six  cents.  From  the  minutes  of  the 
clerk  of  the  circuit  where  the  cause  was  tried, 
and  from  rules  granted  by  the  Supreme  Court, 
copies  of  which  were  brought  up  by  certiorari 
on  the  plaintiff  in  error,  alleging  diminution, 
it  appeared  that  the  jury  found,  "On  plea  first, 
•defendant  took  the  property;  on  plea  second, 
property  was  not  defendant's;  on  plea  third, 
property  was  not  W.McIntosh's;  on  plea  fourth, 
property  was  not  plaintiff's  and  defendant's 
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jointly,  and  six  cents  costs  for  the  plaintiff; " 
that  Mar.  23,  1827,  the  Supreme  Court  denied 
a  motion  for  a  new  trial,  and  May  2,  1827, 
granted  a  rule  in  these  words:  "  The  court 
having  decided  on  the  argument  of  the  case 
made  in  this  cause,  that  the  verdict  rendered 
might  be  amended  by  adding  to  the  finding  of 
the  jury,  "with  six  cents  damages  for  the 
plaintiff."  ordered,  on  motion  of  W.  L.  F. 
Warren,  attorney  for  the  plaintiff,  that  the  said 
verdict  be,  and  the  same  is  hereby  accordingly 
amended." 

Thus  much  appears  from  the  record.  From 
the  opinion  of  the  Supreme  Court,  denying  a 
motion  for  a  new  trial  (see  7  Cow. ,  30),  it  ap- 
pears, that  that  court  considered  that  the  tak- 
ing was  fully  proved;  that  the  jury  were  au- 
thorized, from  the  proofs  in  the  cause,  to  find 
the  property  in  the  plaintiff;  *thatthe  [*669 
verdict  was  informally  entered;  that  the  circuit 
judge  had  permitted  it  to  be  amended  by  add- 
ing six  cents  costs,  and  as  to  the  damages,  had 
submitted  the  question  to  the  Supreme  Court 
whether  to  allow  the  amendment  or  not,  upon 
which  point  they  were  of  opinion  that  the 
plaintiff  was  entitled  to  recover  damages  for 
the  taking  only;  that  no  special  damage  being 
claimed  or  proved,  the  verdict  ought  to  have 
been  for  nominal  damages;  and  as  that  was 
matter  of  form  and  followed  the  finding  of 
course,  that  the  verdict  might  be  amended  by 
adding  six  cents  damages. 

The  judgment  was  entered  for  damages  and 
costs  found  by  the  jury,  and  for  costs  of  in- 
crease. Defendant  sued  out  a  writ  of  error. 

Messrs.  J.  Ellsworth  ami  B.  F.Butler, 
for  plaintiff  in  error.  The  verdict  was  imper- 
fect, the  jury  not  having  answered  to  the  whole 
issues  committed  to  them,  by  which  not  only 
the  taking  was  denied,  but  the  property  of  the 
plaintiff  was  called  in  question.  The  jury, 
therefore,  were  bound  to  find  not  only  the  tak- 
ing by  the  defendant,  but  property  in  the  plaint- 
iff. The  taking  was  found,  but  property  in  the 
plaintiff  was  not  found.  The  jury  say  the  prop- 
erty was  not  the  defendant's,  nor  Mclntosh's, 
nor  was  it  held  in  common  by  the  plaintiff  and 
defendant;  but  they  do  not  say  that  it  was  the 
property  of  the  plaintiff,  without  which  he 
could  not  recover.  1  Chit.  PI.  ,159,596,597;  Co. 
Litt.,227a;  5  Com.  Dig., tit.Pleader.secs.  19,20; 
Andrews,  156;  Str.,  1089;  7  Bac.  Abr.,  tit. Ver- 
dict, M.  &  Z.  ;  4  Yeates,  295  ;  3  Pick.,  124  ;  1 
Archb.  Pr.,  213,  189;  2  Id.,  242  ;  2  Wh.,  225  ; 
3  Barn.  &  Aid.,  610;  Lilly,  Ent..  358;  21  Vin. 
Abr.,  tit.  Trial,  L,  /,  2  ;  2  Dunl.  Pr.,  656  ;  1 
Serg.  &  R.,  369;  Steph.  Pleading,  188,  210.  211, 
212,  219;  1  Johns.,  380;  11  Id.,  196. 

The  verdict  being  defective  in  point  of  sub- 
stance, the  court  had  no  authority  to  amend  it. 
Cro.  Eliz.,  766;  Com.  Dig.,  tit.  Amendment;  1 
Ld.  Raym.,  324;  2  Str.,  1052;  10  Co.,  119;  2 
Wils.,  367. 

Mr.  J.  L.  Viele,  for  defendant  in  error. 
The  omission  of  the  jury  to  find  the  property 
in  the  plaintiff  was  mere  matter  of  form,  and 
*does  not  vitiate  the  judgment.  They  [*67O 
found  the  several  matters  set  up  by  the  defend- 
ant against  him,  passing  upon  each  distinct 
plea;  and  though  their  verdict  is  not  formally 
in  the  words  of  the  issue,  it  cannot  be  doubted 
that  the  point  in  issue  was  determined  by  them. 
The  court,  therefore,  had  the  right  to  put  the 
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verdict  into  proper  form.  14  Johns.,  86.  A 
writ  of  error  will  not  lie  for  the  amendment  al- 
lowed by  the  court.  6  Cr.,  206.  But  allowing 
the  verdict  to  be  defective,  this  court  cannot 
for  that  cause  reverse  the  judgment,  the  point 
not  having  been-  submitted  to  and  passed  upon 
by  the  Supreme  Court.  C'olden  v.  Knickerbock- 
er, 2  Cow.,  31,  49. 

Mr.  Butter,  in  reply.  The  plaintiff  in  error 
did  apply  to  the  Supreme  Court,  in  the  ordi- 
nary and  usual  mode,  to  set  aside  the  verdict, 
and  the  question  necessarily  was  before  that 
court.  The  principle  of  the  case  of  Golden  v. 
Knickerbocker  is,  that  no  objection  shall  be  urged 
here  which  the  party  may  be  deemed,  by  his 
silence,  to  have  waivea,  and  which,  when 
waived,  leaves  the  merits  of  the  case  to  rest 
with  the  judgment;  but  it  cannot  preclude  the 
party  to  urge  an  objection  which  goes  to  the 
very  foundation  of  the  judgment  sought  to  be 
reversed.  16  Johns.,  348. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  first  question 
presented  for  our  consideration  in  this  case  is, 
whether  the  Supreme  Court  had  a  right  to 
amend  the  verdict  of  the  jury  by  adding  nom- 
inal damages  thereto.  From  the  opinion  de- 
livered by  that  court.it  appears  no  special  dam- 
age was  proved  or  claimed  at  the  trial.  If  the 
verdict  as  found  by  the  jury  can  be  considered 
a  general  verdict  for  the  plaintiff  in  the  court 
below  on  all  the  issues,  nominal  damages  fol- 
lowed of  course,  and  the  judge  at  the  circuit 
ought  to  have  directed  the  verdict  to  be  so  en- 
tered. Being  a  defect  in  form  merely,  it  would 
be  the  duty  of  the  court  to  mould  the  verdict 
into  legal  form,  so  as  to  carry  into  effect  the 
intention  of  the  jury.  If  the  verdict  is  good  in 
substance,  the  court  may  amend  any  defect  in 
form.  Dieklv.  Evans,!  Serg.  &R,  367.  Where 
<57  1*]  there  are  some  counts  in  a  *declaration 
which  are  good  and  others  bad,  and  a  general 
verdict  is  given  on  all  the  counts,  if  it  appears 
from  the  judge's  notes  that  no  evidence  was 
given  on  the  defective  counts,  it  is  every  day's 
practice  for  the  court  to  amend  the  verdict  so 
as  to  apply  it  to  the  good  counts  only.  Eddows 
v.  Hopkins,  Doug.,  361  ;  Stafford  v.  Green,  1 
Johns.,  505.  There  is  no  doubt  that  the  verdict 
in  this  case  was  defective  by  reason  of  the  neg- 
lect of  the  jury  to  assess  the  damages  ;  but  a 
defect  of  that  kind  may  be  aided  by  a  release. 
Bentham's  case,  11  Co.,  56.  It  probably  was 
necessary  in  this  case  to  amend  by  adding  nom- 
inal damages  to  enable  the  court  to  give  costs, 
as  the  plaintiff  is  only  entitled  to  costs  where 
he  recovers  damages.  1  R.  L. ,  843,  sec.  1. 

But  the  plaintiff  was  not  entitled  to  either 
damages  or  costs,  unless  all  the  issues  were 
found  in  his  favor;  and  if  the  court  have  added 
nominal  damages  which  the  finding  of  the 
jury  did  not  warrant,  the  amendment  was  un- 
authorized, and  their  judgment  should  be  re- 
versed. It,  therefore,  becomes  necessary  to 
look  into  the  verdict  actually  found  by  the 
jury,  to  see  whether  it  was  such  a  finding  as  le- 
gally entitled  the  plaintiff  to  damages. 

In  examining  this  question,  I  lay  out  of  view 
what  is  stated  in  the  postea  as  to  the  property 
of  the-  plaintiff.  It  is  evident  those  words  were 
added  to  the  verdict  on  the  first  issue  issue  by 
the  plaintiff's  attorney,  and  without  authority. 
If  the  finding  of  the  jury  is  in  favor  of  the 
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plaintiff  generally,  as  is  was  in  this  case  on  the 
first  issue,  his  attorney  has  a  right  to  put  into 
the  postea  everything  necessary  in  point  of  form 
to  make  the  verdict  complete  ;  but  be  has  no 
right  to  add  anything  which  was  not  in  fact 
found  by  the  jury,  and  which  could  not  have 
been  legally  inquired  into  on  that  issue.  If  he 
does,  it  is  mere  surplusage,  and  cannot  aid  a 
defective  finding  on  other  issues.  Under  the 
issue  of  non  cepit,  the  taking  of  the  property  is 
alone  in  question.  M'Farland  v. Barker, I  Mass., 
152.  And  if  the  verdict  on  that  issue  is  found 
for  the  defendant,  he  is  not  entitled  to  a  return 
of  the  property.  If  the  defendant  means  to 
contest  the  plaintiff's  right  to  the  property,  he 
must  deny  it  directly  by  a  special  plea,  or  by  a 
formal  traverse,  as  was  done  by  the  three  last 
pleas  in  this  case. 

*  Where  a  defendant  in  replevin  [*672 
pleads  property  in  himself, with  a  formal  trav- 
erse as  to  the  plaintiff's  right  to  the  property, 
the  allegation  that  it  belongs  to  the  defendant 
is  called  the  inducement  to  the  traverse,  and 
issue  cannot  be  taken  on  that  allegation.  Lady 
Chichesley  v.  Thomson,  Cro.  Car.,  104.  It  is  but  a 
substitute  for  an  avowry  to  obtain  a  return  of  the 
property.  The  replications  in  this  case  very 
properly  took  issue  upon  the  only  allegation  in 
the  special  pleas  which  were  traversable.  The 
question  presented  for  the  jury  to  determine  on 
all  those  issues  was,  whether  the  property  re- 
plevied  was  the  property  of  the  plaintiff.  The 
jury  have  found  that  the  property  did  not  be- 
long to  the  defendant,  or  to  M'Intosh,  or  the 
plaintiff  and  defendant  jointly.  But  does  it 
necessarily  follow  from  this  that  it  belonged  to 
the  plaintiff  ?  This  finding  may  be  true,  and 
yet  the  title  might  be  in  some  person  other  than 
the  plaintiff.  And  a  verdict  which  finds  the 
matter  in  issue  only  by  argument  and  infer- 
ence, is  void.  5 Com.  Dig.,  tit.  Pleader,  L,  22. 

As  this  court  have  not  the  facts  before  them 
on  which  the  jury  found  their  verdict,  it  is  im- 
possible to  say  they  intended  to  find  that  the 
property  belonged  to  the  plaintiff.  Even  if 
the  evidence  was  set  forth  in  the  record  and 
was  sufficient  to  entitle  the  plaintiff  to  a  verdict 
on  all  the  issues,  it  is  at  least  doubtful  whether 
either  the  Supreme  Court  or  this  court  could 
amend  the  verdict  as  to  a  matter  of  fact, which 
is  of  vital  importance  in  the  cause.  Although 
the  Supreme  Court  thought  there  was  suffi- 
cient to  authorize  the  jjury  to  find  property  in 
the  plaintiff,  it  is  evident,  from  the  opinion 
which  has  been  sent  up  here,  that  their  atten- 
tion was  not  directed  to  the  fact  that  the  jury 
had  not  so  found.  It  appears  the  judge  at  the 
circuit  thought  otherwise;  and  the  defendant's 
counsel  neglected  to  give  evidence  on  that  point, 
in  consequence  of  an  intimation  from  him  that 
evidence  on  his  part  was  unnecessary.  The  Su- 
preme Court  decided  that  the  defendant  was 
not  precluded  by  the  intimation  of  the  judge 
from  giving  further  evidence  if  his  counsel 
considered  it  necessary.  On  this  point  the  decis- 
ion of  the  Supreme  Court  was  technically  cor- 
rect. But  as  the  defendant  lost  the  benefit  of 
his  further  testimony  because  his  counsel  de- 
ferred to  the  opinion  of  the  circuit  judge,  I 
*think  he  is  justified  in  availing  him-  [*673 
self  of  all  legal  objections  to  the  verdict  for  the 
purpose  of  obtaining  a  new  trial. 

The  conclusion  to  which  I  have  arrived  is, 
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that  the  verdict  of  the  jury  was  defective  in 
substance,  and  did  not  entitle  the  plaintiff  to 
even  nominal  damages.  I  am,  therefore,  of 
opinion  that  the  adding  of  damages  by  way  of 
amendment  was  unauthorized,  and  that  a  venire 
da  novo  should  have  been  awarded.  Hicks  v. 
Keats,  6  Dow.  &  Ry.,  68.  I  think  the  judg- 
ment of  the  Supreme  Court  should  be  reversed 
with  costs,  and  that  a  venire  de  novo  should  be 
awarded  by  that  court.  And  as  one  of  the  par- 
ties has  died  since  the  joinder  in  error  here,  the 
judgment  of  this  court  should  be  entered  nunc 
pro  tune  as  of  the  term  or  session  of  this  court 
previous  to  his  death.  Green  \.  Watson,  6 
Wh.,  260. 

By  Mr.  Senator  Benton.  This  court  are 
called  upon  for  its  judgment  upon  the  validity 
of  the  verdict  in  this  case,  and  whether  the 
same  be  amendable  ;  the  Supreme  Court  upon 
the  argument  of  the  case  there  having  directed 
an  amendment  to  be  made,  allowing  the  words 
"  with  six  cents  damages  for  the  plaintiff"  to 
be  added  to  the  verdict. 

The  plea  of  non  cepit,  in  replevin,  admits  the 
property  of  the  thing  taken  to  be  in  the  plaint- 
iff in  the  action  ;  and  if  the  defendant  means 
to  dispute  the  question  of  property  he  must 
plead  it  specially  ;  he  will  not  be  allowed  to 
disprove  the  ownership  under  an  issue  which 
only  denies  the  taking.  2  Phil.  Ev.,  126;  1 
Chit.  PL,  159.  These  authorities  are  unques- 
tionable, and  appear  to  me  to  establish  clearly 
the  materiality  of  the  issue  upon  the  second 
plea.  In  the  case  of  Harrison  v.  M'lntosh,  1 
Johns.,  384,  it  was  held  that  a  "plea  of  proper- 
ty in  a  stranger  was  a  good  plea  either  in  abate- 
ment or  in  bar,  and  entitled  the  party  to  a  re- 
turn without  an  avowry,"  and  this  for  a  good 
reason  ;  a  plaintiff  has  no  right  to  retain  the 
possession  of  property  illegally  taken  from 
another  by  a  replevin. 

This  court  cannot  determine  what  the  jury 
were  authorized  to  find,  from  the  evidence 
674*]  given  on  the  trial,  nor  is  *it  material 
that  this  inquiry  should  be  made  here  ;  if  the 
verdict  as  delivered  is  for  the  plaintiff  below 
on  all  the  issues.the  judgment  must  be  affirmed. 

Upon  the  issue  on  the  second  plea  the  jury 
found  that  the  "property  was  not  the  defend- 
ant's ;"  but  this,  I  apprehend,  is  not  a  suffi- 
cient finding  by  the  jury  that  the  "property  was 
the  plaintiff's  ;"  the  verdict  may  be  true  in 
point  of  fact,  and  still  it  does  not  establish  the 
right  of  the  party  to  recover,  because  a  stranger 
might  be  entitled  to  it.  The  authorities  cited  in 
Bacon's  Abr. ,  are  numerous,  and  the  rule  de- 
duced from  them  is,  that  "verdicts  which  do 
not  find  all  that  is  in  issue,  or  which  vary  from 
the  issue,  are  in  general  bad  ;"  and  in  1  Archb., 
189,  it  is  said,  "a  verdict  must  comprehend  the 
whole  issue  or  issues  submitted  to  the  jury  in 
the  particular  cause  ;  otherwise  the  judgment 
founded  on  it  may  be  reversed."  Again,  "a 
verdict  is  void  which  finds  the  matter  so  im- 
perfectly that  there  does  not  appear  a  good  title 
for  the  plaintiff."  "It  must  find  so  much  of  the 
issue  as  maintains  or  avoids  the  bar." 

In  applying  the  doctrine  contained  in  these 
authorities  to  the  case  under  consideration,  I 
do  not  perceive  upon  what  grounds  this  verdict 
is  to  be  sustained.  All  the  issues,  most  clearly, 
are  not  found,  and  the  verdict  is  variant.  What 
title  can  be  adjudged  to  the  party  by  this  find- 
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ing?  We  can  say  that  the  defendant  below 
has  not  title  to  the  property  in  dispute,  because 
the  jury  have  so  declared  ;  but  can  judgment 
be  pronounced  upon  a  fact  not  found?  The 
defendant  in  the  court  below  is  not  entitled  to 
judgment  upon  the  verdict  because  the  plea  in 
bar  is  not  maintained  ;  and  as  the  bar  seems  not 
to  be  avoided, neither  party  are  entitled  to  judg- 
ment upon  the  verdict.  I  cannot  perceive  the 
difference  between  a  verdict  which  does  not 
find  the  whole  of  a  single  issue,  but  only  a  part, 
and  one  which  does  not  find  all  of  the  several 
issues  where  it  is  necessary  they  should  be 
found,  to  entitle  a  plaintiff  to  a  judgment. 

The  case  of  Miller  v.  Tret*,  ILd.  Raym.,  324, 
was  a  case  in  error  to  the  Exchequer  Chamber 
in  England.  The  verdict,  which  was  the  matter 
complained  of,  did  not  comprehend  the  whole 
issue,  a  part  of  the  facts  denied  by  the  plea 
were  not  found,  and  it  was  held  bad  and  the 
judgment  *reversed,  although  preced-  [*675 
ing  the  proceedings  in  error  an  application 
was  made  for  leave  to  amend.  Upon  what 
prnciple  of  law  can  courts  assume  to  give  judg- 
ment for  a  party  in  a  cause,  where  an  issue  or 
issues  have  been  joined  without  a  proper  ver- 
dict? A  later  case  than  those  above  refered  to 
has  arisen,  in  which  the  law  upon  the  point 
presented  by  this  case  has  been  considered  and 
elaborately  discussed.  The  language  of  the 
decision  in  Patterson  v.  U.  8.  2  Wh. ,  225,  is, 
that  "the  rule  of  law  is  precise.  A  verdict  is 
bad  if  it  varies  from  the  issue  in  a  substantial 
matter,  or  if  it  find  only  a  part  of  that  which 
is  in  issue.  The  reason  of  the  rule  is  obvious, 
and  results  from  the  nature  and  end  of  plead- 
ing. It  is  the  duty  of  the  jury  to  decide  the 
very  point  in  issue."  And  the  court  in  which 
this  determination  was  had,  in  discussing  the 
question  then  under  consideration,  proceed  to 
remark  further:  "It  is  true,  that  if  the  jury 
find  the  issue  and  something  more,  the  latter 
part  of  the  finding  will  be  rejected  as  surplus- 
age ;  but  this  rule  does  not  apply  to  a  case 
where  the  facts  found  in  the  verdict  are  sub- 
stantially variant  from  those  which  are  in 
issue."  It  may  here  be  observed  that  the  facts 
in  the  two  cases  are  not  precisely  alike,  but  I 
apprehend  they  are  enough  so  to  make  the 
reasoning,  recognizing  as  it  does  the  long  es- 
tablished maxims  of  the  common  law,  peculiar- 
ly applicable  in  this  instance.  It  would  seem 
not  to  be  necessary  to  pursue  the  subject  in  re- 
lation to  this  part  of  the  case  any  further  ;  and 
if  I  have  not  mistaken  the  character  and  effect 
of  the  finding  of  the  jury,  the  verdict  not  only 
varies  from  the  issue  in  a  substantial  matter, 
but,  in  fact,  it  finds  only  a  part  of  that  which 
is  in  issue.  The  issue  under  the  second  plea  is 
a  material  and  substantial  issue  and,  in  my 
opinion,  is  not  found  by  the  verdict. 

The  Supreme  Court,  in  the  case  of  Thomp- 
son v.  Button,  14  Johns. ,  86,  put  the  decision 
of  the  question  raised  for  determination  ex- 
pressly upon  the  ground  that  the  intention  of 
the  jury  could  not  be  mistaken,  from  the  fact 
that  they  found  the  defendant  guilty  upon  the 
general  issue,  which  the  court  assumed  would 
not  have  been  done  if  he  had  made  out  a  justi- 
fication according  to  the  avowry.  There  are 
cases  in  the  *books  in  which  the  court  [*676 
have  corrected  the  form  of  the  verdict  in  re- 
spect to  second  and  subsequent  issues,  which 
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have  become  immaterial  in  consequence  of  the 
jury  having  found  substantially  and  formally 
other  issues  in  the  cause  ;  but  this  never  has 
been,  and  could  not  be  done  where  the  issue, 
not  found  at  all  or  defectively  found,  would 
determine  the  rights  of  the  parties.  A  verdict 
for  the  plaintiff  upon  the  plea  of  non  cepit,  de- 
termines no  question  between  the  parties  where 
a  plea  of  property  is  interposed,  except  the 
taking,  and  this  results  from  the  peculiar  char- 
acter of  this  action  and  the  situation  of  the 
parties.  Assuming  that  the  verdict  was  de- 
fective and  bad,  it  follows  the  court  had  no 
power  over  it,  nor  any  right  to  allow  the 
amendment.  In  this  view  of  the  case,  and 
upon  an  examination  of  all  the  cases  having 
any  bearing  upon  the  preliminary  question 
interposed  by  the  counsel  for  the  defendant  in 
•error,  I  do  not  perceive  that  the  objection  taken 
can  be  sustained.  From  the  language  of  the 
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opinion  and  the  amendment  allowed,  I  think 
it  fairly  inferrible  that  the  second  point  was 
raised  and  discussed  in  the  Supreme  Court. 
Entertaining  no  doubts  upon  the  question  pre- 
sented in  this  cause,  I  am  of  opinion  that  the 
verdict  is  bad  ^nd  ndt  amendable,  and  the 
judgment  thereon  erroneous,  and  that  it  should 
be  reversed,  with  directions  to  the  court  below 
to  award  a  venire  de  novo. 

And  this  being  the  unanimous  opinion  of 
the  court,  the  judgment  of  the  Supreme  Court 
was  thereupon  reversed  with  cost*,  and  a  venire 
de  novo  was  directed  to  be  awarded. 

Reversing— 7  Cow.  30 ;  Abb.  Adm..  294. 

Cited  in— 4  Wend.,  180;  6  Wend.,  272;  9  Wend.,  676 : 
12  Wend.,  35, 163 :  13  Wend.,  432:  15  Wend.,  325;  21 
Wend.,  207 ;  6  Hill,  616;  3  N.  Y.,  510 ;  3  Barb.,  456 ;  4 
Barb.,  41;  10  How.  Pr.,  45 ;  23  How.  Pr.,  165 ;  14  Abb. 
Pr.,  187,  469 ;  9  Bos.,  594 ;  1  Leg.  Obs.,  125. 

[Remainder  of  the  caaes  In  the  Court  of  Errors  In 
the  next  volume.! 
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LANSING  v.  SMITH  ET  AL. 

'Constitutional  Law — Eminent  Domain — Ripa- 
rian Owner — Rights  of—  Grant  by  Commis- 
sioners of  Land  Office,  Conveys  only  the  Land 
Described  in  it  by  Metes  and  Bounds — Common 
Nuisance — Right  of  Action  for. 

The  owner  of  lands  adjacent  to  the  shore  of  a  navi- 
. gable  river  obtaining  from  the  Commissioners  of 
the  Land  Office  a  grant  of  land  under  water,  on 
which  he  erects  a  wharf  after  filling  in  the  same, 
cannot  sustain  an  action  on  the  case  against  the 
agents  of  a  company  to  whom,  subsequently,  the 
Legislature  give  the  privilege  of  erecting  a  mole  or 
pier  in  the  river  for  the  purpose  of  constructing  a 
basin  for  the  safety  and  protection  of  boats,  and 
who  erect  such  mole  or  pier  entirely  encompassing 
the  wharf  on  the  side  of  the  water,  so  as  to  leave  no 
communication  between  it  and  the  river  but  through 
a  sloop-lock  at  one  extremity  of  the  basin ;  although 
the  privileges  of  such  owner  of  the  wharf  be  mate- 
rially impaired  by  the  construction  of  such  works, 
the  loss  sustained  by  him  is  damnum  ahsque  injuria, 
for  which  no  action  lies. 

The  grant  by  the  Commissioners  of  the  Land  Of- 
fice conveys  only  the  land  described  in  it  by  metes 
and  bounds,  and  being  in  derogation  of  the  rights 
of  the  public,  nothing  is  to  be  taken  in  favor  of  it 
by  implication ;  on  the  contrary,  if  it  be  considered 
as  giving  the  right  to  erect  a  wharf,  a  reservation 
to  the  Legislature  to  regulate  the  use  of  it  and  of 
the  waters  adjacent  will  be  implied. 

The  grant  to  the  Company  to  erect  the  pier,  al- 
though subsequent  to  the  former  grant,  is  not  a 
violation  of  the  Constitution  of  the  U.  8.,  providing 
that  no  State  shall  pass  a  law  impairing  the  obliga- 
tion of  contracts,  nor  of  the  Constitution  of  this 
State  declaring  that  private  property  shall  not  be 
10*]  taken  for  *public  use  without  just  compensa- 
tion—the former  grant  bv  the  Commissioners  of  the 
Laud  Office  not  precluding  the  Legislature  from 
making  a  groat  public  improvement  for  the  benefit 
•of  commerce. 

Every  individual  who  suffers  actual  damage, 
Whether  direct  or  consequential,  from  a  common 
nuisance,  may  maintain  an  action  for  his  own  par- 
ticular injury,  although  there  may  be  many  others 
equally  damnified. 

NOTE.— Comtitutionallmv— Eminent  domain— What 
ijoc.s  not  amount  to  a  taking  of  private  property 

The  consequential  injury  to  private  property  arising 
from  a  proper  exercise  of  the  power  to  make  and 
improve  roads,  streets,  rivers  and  harbors  for  the 
public  good,  does  not  amount  to  a  taking  of  such 
property.  No  action  lies  for  damages.  See  the  above 
case  as  decided  in  the  court  below,  8  Cow.,  146,  note; 
sec.  also.  Matter  of  Furman  Street.  17  Wend.,  649. 
note. 
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Opinions  delivered  by  Chancellor  Walworth  in 
favor  of  affirmance,  and  by  Mr.  Senator  8.  Allen  for 
reversal  of  the  judgment  of  the  Supreme  Court. 

Citations— 5  Co.,  72, 106 ;  Davis,  152, 163, 167 ;  Doug., 
425 :  Harg.  Law.  Tr.,  85 :  2  Wils.  Ch.,  87 ;  Hale,  Be 
Jure  Marls,  6 ;  De  Portibus  Marls,  51 ;  4  Com.  Dijr. 
tit.  Piscary,  B  ;  7  Cow.,  349;  2  Pet.,  245;  2  Greenl., 
284;  14  Johns.,  255 ;  Act,  April  5,  1823;  Act,  Aprils, 
1807;  9  Co.,  112;  T.  Jones,  156;  Cro.  Car.,  500;  Ld! 
Raym..  486;  12  Mod.,  263;  4  Maule  &  8.,  101 ;  1  Binn., 
463 ;  1  Com.  Dig.,  272 ;  Bigelow  Dig..  440. 

ERROR  from  the  Supreme  Court.  In  1818 
the  plaintiff  became  the  owner  of  a  water 
lot  in  the  City  of  Albany,  which  in  1804  was 
granted  by  the  Commissioners  of  the  Land 
Office  of  this  State  to  one  W.  Quackenboss, 
who  was  the  owner  of  a  lot  extending  from 
North  Market  St.  to  the  Hudson  River,  which 
water  lot  was  land  under  water,  adjoining 
Quackenboss'  lot  on  the  shore.and  extending  the 
whole  width  of  his  lot,  which  was  about  58  feet, 
east  into  the  river  about  250  feet.  The  grant  to 
Quackenboss  was  made  by  virtue  of  a  general 
Act  of  the  Legislature,  enacted  Mar.24, 1801, and 
re-enacted  in  1813,1  Rev.L.of  1813,p.298, where- 
by the  Commissioners  of  the  Land  Office  were 
authorized  to  grant  so  much  of  the  lands  under 
the  waters  of  navigable  rivers  as  they  should 
deem  necessary  to  promote  the  commerce  of 
the  State,  providing,  however,  that  no  such 
grant  should  be  made  to  any  person  whatever 
other  than  the  proprietor  or  proprietors  of  the 
adjacent  lands.  The  plaintiff  filled  up  the  lot 
covered  with  water,  and  constructed  a  wharf 
used  for  the  reception  and  piling  of  lumber, 
viz.:  boards  and  plank. 

In  1824  a  pier  was  constructed  in  the  Hudson 
River,  extending  from  a  dock  north  of  the 
plaintiff's  lot  about  1,500  feet.called  the  Arsenal 
Dock,  to  the  foot  of  Hamilton  St..  about  2,800 
feet  south  of  the  plaintiff's  1<  >t ;  leaving  a  basin 
between  the  pier  and  the  main  land,  into  which 
the  great  Western  and  Northern  Canals,  after 
forming  a  junction,  empty.  The  work  was 
commenced  in  1828.  In  its  progress  two  tempor- 
ary bridges  were  erected  for  the  more  conven- 
ient transportation  of  earth  required  for  the  fill- 
ing in  of  the  pier,  one  of  which  was  placed  north 
and  the  other  south  of  the  plaintiff's  wharf  ; 
and  after  the  pier  was  completed,  two  perma- 
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nent  draw  bridges  were  erected  from  the  shore 
11*]  to  the  pier,  *one  at  the  foot  of  Columbia 
St. ,  and  the  other  at  the  foot  of  State  St. ,  both 
south  of  the  plaintiff's  lot.  At  the  south  end  of 
the  basin  is  the  outlet  into  the  river  where  a 
sloop-lock  is  constructed,  the  gates  of  which 
how  ever  are  not  shut,  and  have  never  been  closed 
but  upon  one  occasion.  This  work  was  con- 
structed under  the  authority  of  an  Act  of  the 
Legislature,  passed  Apr.  5,  1823,  Stat.,  Vol. 
VI.,  b,  128,  whereby  a  number  of  persons  were 
appointed  a  board  of  commissioners,  author- 
ized to  raise  by  subscription  a  sum  of  money 
to  be  expended  in  the  construction  of  a  mole  or 
pier  in  the  Hudson  River,  within  the  bounds  of 
the  City  of  Albany  and  opposite  to  the  docks 
fronting  the  harbor,  so  as  to  comprise  a  basin  ex- 
tending from  the  State  Arsenal  dock  to  a  point 
opposite  to  a  dock  below  Hamilton  St.,  for  the 
accommodation  of  canal  boats,  vessels  and 
other  craft  and  rafts  of  lumber.  By  the  pro- 
visions of  this  Act,  the  Commissioners  named 
therein  were  authorized  to  adopt  all  such  meas- 
ures as  they  might  deem  necessary  and  proper 
for  the  attainment  of  the  object  contemplated 
by  the  Act,  and  to  appoint  from  their  number 
three  acting  commissioners,  one  of  whom  was 
to  be  designated  superintendent,  and  to  make 
contracts  for  materials,  labor,  &c.,  in  the  con- 
struction of  the  works.  They  were  required 
to  erect  three  bridges  whenever,  in  the  opinion 
of  the  Canal  Commissioners,  the  public  con- 
venience demanded  it ;  two  at  the  termination 
of  streets  from  the  shore  to  the  pier,  and  the 
other  over  the  sloop-lock,  each  to  be  constructed 
with  a  draw,  so  as  to  admit  of  the  passage  of 
vessels  and  boats  ;  and  when  the  mole  or  pier 
was  finished,  the  Commissioners  of  the  Land 
Office  were  required  to  grant  to  the  Commis- 
sioners named  in  the  Act,  or  to  the  survivors 
of  them  as  joint  tenants,  the  land  under  the 
water  of  the  Hudson  River  occupied  by  the 
mole  or  pier  and  sloop-lock.  The  Act  fixes 
the  wharfage,  upon  all  vessels  entering  the 
basin  from  the  river,  at  double  the  rate  then 
charged  by  the  owners  of  the  docks  encom- 
passed by  the  pier,  one  half  of  which  is  given 
to  the  proprietors  of  the  pier,  who  are  also  au- 
thorized to  charge  the  same  wharfage  on  ves- 
sels lying  on  the  east  side  of  their  pier  that  was 
then  charged  by  the  owners  of  the  docks,  viz. : 
single  wharfage.  After  receiving  the  grant 
1 2*]  from  the  *Land  Office,  the  Commission- 
ers appointed  by  the  Act  were  required  to 
divide  the  pier  into  lots  forty  feet  in  width, 
and  to  sell  the  same  at  public  auction,  dividing 
the  proceeds  among  the  subscribers  to  the  fund 
raised  for  the  construction  of  the  works.  The 
Commissioners  were  further  required  to  con- 
struct a  sloop  lock  at  the  southern  termination 
of  the  basin, with  the  approbation  of  the  Canal 
Commissioners,  who,  on  the  completion  of  the 
same,  were  directed  to  charge  tolls  on  canal 
boats,  &c.,  computing  the  entire  length  of  the 
basin  in  the  same  manner  as  if  it  were  part  of 
the  canal;  and  the  increase  of  tolls  paid  into  the 
•  Treasury  of  the  State  in  consequence  of  such 
extension  of  the  canal,  was  directed  to  be  paid 
to  the  proprietors  of  the  pier  to  be  divided 
among  them.  Provision  was  made  for  the  as- 
sessment of  damages  to  lands  adjacent  to  the 
basin,  overflowed  with  water  by  reason  of  the 
erection  of  the  pier  and  lock,  and  the  consent 
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of  the  Corporation  of  Albany  was  required  to- 
be  obtained  and  filed.  The  only  condition  an- 
nexed to  the  Act  was,  that  if  the  Legislature 
should,  within  five  years,  make  provision  by 
law  for  the  repayment  of  the  Commissioners 
of  the  amount  expended  in  erecting  the  works, 
then  the  grant  was  to  be  void  ;  which  condi- 
tion was  relinquished  or  discharged  by  Act  of 
the  Legislature  passed  Apr.  20,  1825. 

In  May,  1825,  the  plaintiff  brought  an  action 
on  the  case  against  the  defendants,  who  were 
the  acting  commissioners  for  the  construction 
of  the  pier,  &c.  His  declaration  contained  five 
counts;  in  the  first  he  stated,  that  at,  &c.,  he 
was  seised  in  his  demesne  as  of  fee  of  and  in  a 
certain  wharf  adjoining  the  River  Hudson, 
and  had  the  free  and  uninterrupted  navigable 
communication  to  and  from  the  said  wharf 
unto  the  river  with  sloops,  &c. ;  yet  the  said  de- 
fendants well  knowing,  &c.,  but  contriving, 
&c.,  on,  &c.,  erected  a  bridge  without  a  draw 
across  a  part  of  the  Hudson  and  continued  the 
same,  whereby,  &c.  In  the  second  count  he 
charges  simply  the  erection  of  a  bridge, where- 
by, &c.  In  the  third  count  he  charges  the 
erection  of  a  bridge  without  a  draw  to  a  cer- 
tain mole  or  pier,  whereby,  &c.  In  the  fourth 
count  he  charges  the  erection  of  a  bridge  with- 
out a  draw,  with  a  lock  appurtenant  thereto, 
and  also  the  keeping  and  continuing  the  said 
bridge  together  with  the  pier  and  lock,  where- 
by, &c.  *In  the  fifth  count  he  charges  [*  1 3 
the  erection  of  a  lock  or  gate  with  a  bridge  ap- 
purtenant thereto,  between  the  wharf  of  him, 
the  plaintiff,  and  a  dock,  called  the  steamboat 
dock,  and  that  the  defendants  fastened  and 
shut  up  the  said  lock  or  gate,  &c.  The  de- 
fendants pleaded  :  1.  Non  cul.  2.  As  to  the 
keeping  and  continuing  the  mole  or  pier  and 
the  lock  and  gate, with  the  bridge  appurtenant 
thereto;the  same  had  been  constructed  and  were 
continued  in  pursuance  of  the  authority  confer- 
red by  the  Act  of  1823,authorizing  the  construc- 
tion of  the  basin;  that  the  fee  of  the  soil  form- 
ing the  foundation  or  base  of  the  mole  or  pier 
and  lock  did  at  the  time  of  the  passage  of  the 
Act  remain  vested  in  the  people  of  the  State, 
and  that  the  defendants,  in  the  character  and 
capacity  of  public  servants  and  in  conformity 
with  the  provisions  of  the  Act,  having  been 
duly  appointed  acting  commissioners,  had  con- 
structed the  mole  or  pier  and  lock,  and  con- 
tinued the  same.  3.  Another  plea  substantially 
the  same  as  the  second.  The  plaintiff  replied, 
setting  forth  the  Act  of  1801,  re-enacted  in  1813, 
the  grant  to  Qunckenboss  in  1804,  the  convey- 
ance to  himself  in  1813,  and  the  erection  of  a 
wharf  by  him;  that  from  Oct.  1, 1816,  up  to  the 
time  of  the  grievances,  &c.,sloops,&c., were  en- 
titled to  free  and  unobstructed  navigation  to 
ard  from  the  said  wharf,  into,  upon  and  along 
the  river  and  to  every  part  of  the  same,  subject 
only  to  the  payment  to  the  plaintiff  of  a  fair 
and  reasonable  wharfage  if  he  thought  proper 
to  exact  it;  but  that  now  the  mole  or  pier  encir- 
cles or  surrounds  the  wharf  on  the  side  of  the 
river,  and  excludes  all  communication  by 
sloops,  &c.,  between  the  wharf  and  river,  ex- 
cept through  the  sloop-lock,  and  diverts  the 
water  of  the  river  from  flowing  to  the  wharf 
of  the  plaintiff  in  the  usual  and  accustomed 
way;  averring  that  the  mole  or  pier  had  been 
erected  contrary  to  the  true  intent  and  mean- 
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ing  of  the  Act  of  1801,  re  enacted  in  1813;  and 
that  by  means  thereof  and  of  the  sloop-lock 
with  the  bridge  appurtenant  thereto,  he,  the 
plaintiff,  had  sustained  damage  as  in  his  dec- 
laration mentioned,  in  that  by  means  thereof 
he  was  prevented  and  hindered  from  having  a 
free  ana  unobstructed  navigable  communica- 
tion, &c.  To  this  replication  the  defendants 
demurred,  and  the  plaintiff  joined. 
14*J  *The  cause  came  on  to  trial  on  the  is- 
sue of  fact,  at  the  Albany  Circuit  in  Feb.,  1826, 
before  the  Hon.  William  A.  Duer,  then  one 
of  the  Circuit  Judges.  The  facts  hereinbefore 
stated  were  shown.  In  addition  it  appeared, 
that  before  the  erection  of  the  pier  the  plaintiff's 
wharf  was  used  for  the  piling  of  lumber,  viz.: 
boards  and  plank;  and  since  its  erection  the 
wharf  is  no  longer  used  for  that  purpose;  that 
three  fourths  of  the  lumber  which  now  comes 
to  Albany  is  piled  on  the  pier;  that  vessels 
loaded  with  lumber  or  hay  cannot  pass  through 
the  lock;  that  the  plaintiff,  before  the  pier  was 
built,  received  a  rent  of  from  $1.50  to  $2  per 
foot  for  his  wharf;  that  the  pier,  sloop-lock 
and  bridges  have  reduced  the  annual  value  of 
his  wharf  one  half;  and  that  during  the  year 
1824  his  wharf  was  vacant  and  unoccupied. 
The  plaintiff  also  produced  evidence  to  show 
the  agency  of  the  defendants  in  the  erection  of 
the  temporary  bridges,  insisting  that  at  all 
events  he  was  entitled  to  recover  for  the  dam- 
age sustained  by  the  erection  of  them. 

The  plaintiff  having  rested,  the  judge  at  the 
circuit,  on  the  motion  of  the  defendants,  or- 
dered the  plaintiff  to  be  nonsuited.  The  plaint- 
iff excepted  to  the  opinion  pronounced  by  the 
judge,  and  the  cause  was  heard  before  the  Su- 
preme Court  on  the  bill  of  exceptions  and  on 
the  demurrer  to  the  replication,  which  court 
refused  to  grant  a  new  trial,  and  gave  judg- 
ment for  the  defendants  on  the  demurrer.  See 
opinion  of  Court,  8  Cow.,  146.  The  plaintiff 
sued  out  a  writ  of  error. 

Mr.  S.  M.  Hopkins,  for  plaintiff  in  error. 
The  Act  of  the  Legislature  under  which  the  de- 
fendants set  up  a  justification  is  an  unconsti- 
tutional Act,  violating  the  provisions  of  both 
the  State  and  United  States  Constitutions. 
The  power  to  the  Commissioners  of  the  Land 
Office  to  grant  lands  under  water  was  given 
expressly  to  promote  the  commerce  of  the  State. 
1  It.  L.,  293.  Under  the  Act  giving  that  power 
the  grantor  of  the  plaintiff  accepted  a  patent, 
and  the  plaintiff  relying  upon  the  implied  cove- 
nant contained  in  the  grant  from  the  State, 
that  he  should  enjoy  a  free  and  uninterrupted 
navigation  from  any  wharf  he  might  erect  on 
it,  filled  in  the  water  lot  and  erected  a  wharf. 
15*]  The  grant  was  a  contract,  and,  *though 
executed,  still  a  contract,  the  obligation  of 
which  could  not  be  impaired,  as  it  is  if  effect 
be  given  to  the  Act  of  1823  under  which  the 
pier  was  erected.  The  grant  remains,  but  the 
beneficial  use  is  destroyed.  The  profits  of  land 
are  considered  as  land.  Co.  Litt.,  5.  The 
grant  of  a  wharf,  necessarily  includes  the  right 
of  a  free  navigation  to  and  from  the  same.  6 
Mass. ,  332.  The  grant  by  a  State  of  land  un- 
der water  to  promote  commerce  could  only  be 
for  the  erection  of  wharves,  storehouses  or  oth- 
er erections  connected  with  commercial  opera- 
tions, and  the  main  object  of  both  parties  can- 
not be  defeated  by  the  grantor;  a  State  can  no 
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more  than  an  individual  interfere  with  a  con- 
tract to  which  it  is  a  party.  8  Wh.,  1;  2  Kent 
Com.,  276.  The  Act  of  1823  is,  most  palpably, 
an  infringement  upon  the  rights  of  the  plaint- 
iff; it  imposes  double  wharfage  upon  vessels 
entering  the  basin,  whilst  it  allows  the  proprie- 
tors of  the  pier  to  ask  only  single  wharfage;  it 
makes  the  wharf  of  the  plaintiff  part  of  one 
side  of  a  canal,  and  yet  gives  the  whole  of  the 
toll  to  the  proprietors  or  the  other  side,  and  it 
grants  a  franchise  to  strangers  which  the  orig- 
inal Act  on  the  subject  of  these  water  grants 
not  only  contemplated,  but  expressly  directed 
should  be  given  only  to  the  proprietors  of  the 
adjacent  lands.  To  show  the  unconstitution- 
ality  of  the  Act  the  counsel  cited  17  Johns., 
195;  2  Johns.  Ch.,  162,  463;  6  Cr.,  136;  2Dall  , 
308;  7  Cr.,  164;  4  Wh.,  518,  656;  9  Cr.,  43;  2 
Gall.,  105. 

Although  the  defendants  be  considered  pub- 
lic officers,  they  are  not  protected  from  an  ac- 
tion. Every  public  officer  acts  at  his  peril.  3 
Stark.,  144»;  6  T.  R.,  443.  At  all  events,  the 
plaintiff  was  entitled  to  recover  for  the  dam- 
age sustained  by  him  in  consequence  of  the 
erection  of  the  temporary  bridges;  they  were 
convenient  to  the  proprietors,  reduced  the  ex- 
pense of  constructing  the  work,  but  not  abso- 
lutely necessary  to  carry  into  effect  the  object 
contemplated.  The  very  saving  to  the  propri- 
etors gives  the  plaintiff  an  equitable  claim. 

In  the  opinion  delivered  in  the  Supreme 
Court,  the  Statute  of  1823  was  adjudged  to  be 
constitutional,  and  that  the  acts  complained  of 
were  authorized;  but  if  otherwise,  they  were 
Considered  as  common  nuisances,  and  [*1O 
not  the  subject  of  a  private  action.  This  last 
proposition  was  fully  discussed  by  the  coun- 
sel, and  the  cases  cited  in  the  opinion  examined 
and  commented  upon,  particularly  the  case  of 
Iveson  v.  Moore,  Ld.  Ravm.,  486,  and  12  Mod., 
263.  He  cited  Willes,  74,  «,;  Ld.  Raym.,  490, 
491,  494;  3  Ridg.  Parl.,  267,  283,  316,  324;  1 
Halst.,  1;  7  Cow.,  611;  6  Id.,  518;  9  Co.,  58:  2 
Cro.,  382;  1  Keble,  847;  8  T.  R.,  131;  3  Stark., 
992;  4  Esp.,  69;  3  Camp.,  82;  8  East,  4. 

Messrs.  H.  Bleecker  and  B.  F.  Butler, 
for  defendants  in  error.  The  replication  is  bad 
for  departure  in  pleading.  In  the  declaration, 
the  infringement  of  common  law  rights  is  com- 
plained of ;  in  the  replication,  statute  rights 
are  set  up  :  this  is  not  admissible.  1  Chit., 619, 
623;  Co.  Litt.,  304  a;  Com.  Dig.,  tit.  Pleader, 
F,  8,  11  ;  3  Reeve  Hist.,  438  ;  2  Saund..  84  a, 
n.  I  ;  14  Johns.,  132.  The  adding  of  new  and 
substantive  facts  in  the  replication,  such  as 
sinking  the  pier  and  diverting  the  water  is  not 
allowable.  2  Saund,  846,  n.  1  ;  1  Chit.,  602, 
612.  There  is  no  averment  that  the  plaintiff 
was  seised  of  the  soil  under  the  pier,  nor  that 
it  was  granted  to  the  proprietors  of  the  pier. 
Without  a  former  suit  and  recovery,  an  action 
will  not  lie  for  a  continuance  of  a  nuisance. 
Ld.  Raym.,  713,  317  ;  10  Mass.,  72  ;  Cro.  Jac., 
231  ;  Yelv.,  142,  143;  Dyer,  319;  Com.  Dig., 
tit.  Action  on  the  Case,  A,  422,  B,  429. 

The  Act  of  1823  authorizing  the  construction 
ot  the  Albany  basin  does  not  violate  the  con- 
stitution of  this  State.  No  property  of  the 
plaintiff  is  taken  for  the  construction  of  the 
work.  Property  here  must  receive  its  ordi- 
nary and  natural  interpretation,  the  thing  it- 
self and  not  the  profits  resulting  from  it;  other 
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wise,  on  the  laying  out  and  construction  of  a 
turnpike  road,  an  innkeeper.f  rom  whose  house 
the  travel  is  diverted,  might  complain  of  an  in- 
fraction of  a  constitutional  right.  Nor  is  the 
Constitution  of  the  U.  S.  violated  ;  the  Act  of 
1823  impaired  not  the  obligation  of  any  con- 
tract entered  into  by  the  State.  The  errant  to 
Quackenboss.under  whom  the  plaintiff  claims, 
was  gratituous  ;  no  condition  was  imposed.  It 
gave  him  the  exclusive  right  to  the  property 
granted,  and  it  may  be  conceded  for  purposes 
17*]  connected  with  *navigation  ;  but  no  ex- 
clusive right  in  that  respect  was  granted  to  him, 
nor  were  the  State,  by  the  grant  to  him,  lim- 
ited in  the  exercise  of  their  nghts  of  sovereign- 
ty ;  they  might  make  similar  grants  to  other 
proprietors  of  lands  adjoining  the  plaintiff,  or 
they  might  make  a  grant  to  others  who  held  no 
lands  adjacent.  Had  there  been  an  island  in 
the  river  opposite  the  lot  of  the  plaintiff,  they 
might  have  granted  the  land  under  water  to 
whomsoever  they  choose,  or  they  might,  as 
they  have  done,  authorized  the  creation  of  an 
artificial  island.  The  provision  in  the  Act  of 
1801,  limiting  the  grants  of  water  lots  to  the 
owners  of  adjacent  lands,  was  directory  only 
to  the  Commissioners  of  the  Land  Office,  and 
does  not  interfere  with  the  exercise  of  acts  of 
sovereignty  by  the  State  through  its  constitu- 
tional agent,  the  Legislature,  who  have  not 
only  the  power,  but  whose  duty  it  is  to  improve 
all  natural  advantages  to  the  advancement  of 
the  interests  and  prosperity  of  the  State.  Upon 
the  same  principle  upon  which  the  grant  to 
Quackenboss  was  authorized,  the  grant  to  the 
Pier  Company  was  made.  The  latter  grant  did 
not  annul  the  former  ;  it  did  not  destroy  the 
rights  of  the  plaintiff;  it  simply  modified  them; 
and  though  it  gave  to  others  a  participation  in 
advantages  before  enjoyed  by  the  plaintiff,  he 
cannot  for  that  cause  complain,  as  no  exclu- 
sive right  to  those  advantages  belonged  to  him. 
The  inconvenience  and  injury  sustained  by 
the  plaintiff  is  inseparable  from  all  public  im- 
provements, and  to  induce  to  a  public  improve- 
ment the  grant  to  the  Pier  Company  was  made, 
which  has  been  realized. 

The  defendants  are  not  liable  to  an  action, 
acting  as  public  officers  within  the  scope  of  the 
authority  entrusted  to  them,  and  not  being 
chargeable  with  malice  or  oppression  in  the 
execution  of  the  duties  of  their  office.  2  Johns. , 
286  ;  2  Barn.  &  C.,  703  ;  4  Id.,  269  ;  4  T.  R., 
794 ;  3  Wils.,  461  ;  12  Mass.,  466  ;  6  Taunt., 
29;  20  Johns.  ,739,  745. 

The  right  to  erect  temporary  bridges  for  the 
more  convenient  construction  of  the  pier  was 
necessarily  implied  in  the  powers  granted.  All 
necessary  means  to  effect  a  legitimate  object 
may  be  resorted  to.  4  Wh.,  413.  The  incon- 
venience to  the  plaintiff  was  unavoidable,  and 
18*]  must  be  submitted  *to  as  in  cases  of 

Bving  streets,  laying  sewers,  &c.   The  plaint- 
may  have  sustained  damage,  but  it  was 
damnum  absque  injuria,  for  which  an  action 
does  not  lie.     Besides  it  was  temporary. 

If  the  Act  of  1823  is  unconstitutional,  and 
the  doings  of  the  defendants  under  it  unau- 
thorized, the  pier,  &c.,  are  common  nuisances, 
and  the  plaintiff  is  not  entitled  to  his  private 
action  unless  he  shows  a  special  injury  peculiar 
to  himself,  which  he  has  not  done.  Others, 
owning  property  similarly  situated,  suffered 
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equal  inconvenience.  3  Bl.  Com.,  219,  220 
Bac.  Abr.,  tit.  Nuisance,  D  ;  4  Maule  &  S. 
101 ;  11  East,  60  ;  2  Mass.,  492  ;  2  Pick.,  601 
19  Johns.,  181  ;  7  Cow.,  609  ;  Russell,  Crimes 
485;  Hawk,  bk.  l,ch.  76,  sec.  1;  2  Chit.  Cr.L. 
633.  n.;  2  Stark.  Ev.,  510. 

Mr.  A.  Van  Vechten.  in  reply,  insisted 
that  the  Act  of  1801,  under  which  the  grant  to 
Quackenboss  was  made,  admitted  the  right  of 
the  owners  of  the  adjacent  lands  to  grants  of 
lands  under  water  ;  which  admission,  he  con- 
tended, excluded  the  power  of  the  State  to  con- 
vey to  others.  One  grantee  cannot  complain 
of  a  grant  to  another  similarly  situated  with 
himself,  each  being  the  owner  of  lands  adjacent 
to  water  lots,  because  their  rights  are  equal  ; 
but  he  has  just  cause  of  complaint  when  priv- 
ileges are  granted  to  strangers  interfering  with 
rights  before  ceded  to  him,  notwithstanding 
that  the  grant  to  him  originally  was  gratuitous; 
for  though  originally  it  cost  him  nothing,  hav- 
ing obtained  it  for  the  purpose  of  promoting 
commerce,  by  facilitating  its  operations  by 
means  of  wharfs,  &c. ,  and  having  expended 
money  in  the  erection  of  such  wharfs,  he  has  a 
right  to  insist  upon  the  implied  contract,  that 
no  act  should  be  subsequently  done  by  the  gov- 
ernment to  annul  the  grant  made  to  him. 

The  Act  authorizing  the  construction  of  the 
pier  is  a  destruction,  not  a  modification,  of  the 
rights  of  the  plaintiff.  His  wharf,  before  the 
erection  of  a  pier,  was  used  as  a  lumber  yard, 
now  the  lumber  brought  to  the  city  is  piled  on 
the  pier  ;  vessels  loaded  with  lumber  and  hay 
cannot  pass  through  the  lock  into  the  river  ; 
double  dockage  is  imposed  *upon  vessels  [*  1 9 
entering  the  basin,  whilst  the  proprietors  of 
the  pier  are  permitted  to  charge  single  dockage 
only  ;  and  the  free  and  uninterrupted  com- 
munication with  the  river  is  destroyed,  and  all 
done  to  benefit  a  company  of  individuals,  and 
not  in  the  prosecution  of  a  public  work  for 
public  use. 

But  allowing  the  work  to  have  been  for  pub- 
lic use,  and  that  the  plaintiff  was  bound  to 
yield  his  private  rights,  he  could  not  be  re- 
quired to  make  such  surrender  without  just 
compensation.  The  provision  in  the  Consti- 
tution guarantying  compensation  was  inserted 
for  the  protection  of  private  rights,  without 
reference  to  the  species  of  property  taken  for 
public  use.  The  rights  of  the  plaintiff  have 
been  invaded,  and  no  compensation  made  or 
provision  existing  for  such  compensation.  It 
is  not  denied  that  the  Legislature  had  the  pow- 
er to  authorize  the  erection  of  the  pier,  if  in 
their  opinion  the  public  interests  demanded  it, 
but  in  such  case  the  Constitution  requires  that 
provision  shall  be  made  for  all  injuries  to  pri 
vate  rights,  which  in  the  present  instance  has 
not  been  done. 

As  to  the  temporary  bridges,  the  Act  con- 
sidered constitutional,  it  is  not  denied  that  they 
might  be  erected,  if  the  most  convenient  means 
of  effecting  the  object  ;  but  if  so,  the  defend- 
ants are  responsible  for  the  damages  sustained 
by  the  plaintiff. 

Although  the  pier  and  other  works  com- 
plained of  should  be  considered  a  common  nuis- 
ance, and  that  a  number  of  others  as  well  as  the 
plaintiff  have  sustained  damage,  the  plaintiff 
is  not,  therefore  deprived  of  his  action;  he  and 
every  other  who  has  sustained  injury  peculiar 
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to  himself  is  entitled  to  his  action,  as  an  indict- 
ment would  afford  him  no  remedy  for  his  pri- 
vate wrong 
The  following  opinions  were  delivered  : 

By  the  Chancellor.  Some  technical  ob- 
jections are  made  to  the  replication  of  the 
plaintiff  which  I  do  not  deem  it  material  to  con- 
sider ;  the  same  question  which  was  intended 
to  be  raised  by  the  replication  arises  on  the  bill 
of  exceptions.  The  second  count  is  broad 
2O*  J  enough  to  cover  the  erection  of  *a  draw- 
bridge immediately  south  of  the  plaintiff's 
wharf,  and  is  not  met  by  the  special  pleas;  but 
as  in  an  action  on  the  case  it  is  not  necessary 
to  plead  the  defense  specially,  the  whole  de- 
fense may  be  gone  into  on  the  general  issue.  I 
shall,  therefore,  only  examine  the  question 
whether  the  replication  is  good  in  substance. 

The  plaintiff  claims  to  recover  in  this  case  on 
two  distinct  grounds.  The  first  is  that  the  Act 
of  1823,  authorizing  the  construction  of  the 
Albany  basin,  was  unconstitutional  so  far  as  it 
authorized  the  defendants  to  do  any  acts  inju- 
rious to  his  property.  The  other  relates  to 
their  conduct  in  the  erection  of  the  temporary 
bridges ;  which  the  plaintiff  insists  was  not 
within  the  powers  conferred  by  the  Act.  The 
first  question  arises  both  under  the  special 
pleadings  and  the  bill  of  exceptions  ;  the  latter 
arises  under  the  general  issue  only.  The  first 
ground,  the  mam  question  in  this  cause,  I 
shall  now  proceed  to  consider. 

In  deciding  upon  the  constitutionality  of  the 
Act  of  1823,  it  will  be  necessary  to  ascertain 
what  were  the  rights  of  the  plaintiff  as  against 
the  State,  previous  to  the  passage  of  that  Act. 
The  people  of  this  State,  as  the  successors  of 
its  former  sovereign,  are  entitled  to  all  the 
rights  which  formerly  belonged  to  the  King  by 
his  prerogative.  Through  the  medium  of  their 
Legislature  they  may  exercise  all  the  powers 
which  previous  to  the  Revolution  could  have 
been  exercised  either  by  the  King  alone,  or  by 
him  in  conjunction  with  his  Parliament  ;  sub- 
ject only  to  those  restrictions  which  have  been 
imposed  by  the  Constitution  of  this  State  or  of 
the  U.  S. 

By  the  common  law,  the  King,  as  parens 
patria,  owned  the  soil  under  all  the  waters  of 
all  navigable  rivers  or  arms  of  the  sea  where 
the  tide  regularly  ebbs  and  flows,  including 
the  shore  or  bank  to  high  water  mark.  Consta- 
ble's case,  5 Co.,  106  ;  Davies,  152, 153  ;  Rex\. 
Smith,  Doug. ,  425.  He  held  these  rights,  not 
for  his  own  benefit,  but  for  the  benefit  of  his 
subjects  at  large  ;  who  were  entitled  to  the 
free  use  of  the  sea,  and  all  tide- waters,  for  the 
purposes  of  navigation,  fishing,  &c.,  subject  to 
such  regulations  and  restrictions  as  the  Crown 
21*]  or  the  Parliament  might  prescribe.  *By 
Magna  Charta,  and  many  subsequent  statutes, 
the  powers  of  the  King  are  limited,  and  he 
cannot  now  deprive  his  subjects  of  these  rights 
by  granting  the  public  navigable  waters  to  in- 
dividuals. But  there  can  be  no  doubt  of  the 
right  of  Parliament  in  England,  or  the  Legis- 
lature of  this  State,  to  make  such  grants,  when 
they  do  not  interfere  with  the  vested  rights  of 
particular  individuals.  The  right  to  navigate 
the  public  waters  of  the  State  and  to  fish 
therein,  and  the  right  to  use  the  public  high- 
ways, are  all  public  rights  belonging  to  the 
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people  at  large.  They  are  not  the  private  un- 
alienable  rights  of  each  individual.  Hence  the 
Legislature,  as  the  representatives  of  the  pub- 
lic, mav  restrict  and  regulate  the  exercise  of 
those  rights  in  such  manner  as  may  be  deemed 
most  beneficial  to  the  public  at  large  ;  pro- 
vided they  do  not  interfere  with  vested  rights 
which  have  been  granted  to  individuals. 

What,  then,  were  the  rights  of  the  owner  of 
the  land  adjacent  to  this  wharf  before  the  pat- 
ent from  the  Commissioners  of  the  Land  Office, 
and  what  new  rights  did  he  acquire  under  that 
patent  ?  Before  the  patent  was  granted,  the 
bank  of  the  Hudson,  between  high  and  low 
water  mark,  belonged  to  the  people,  and  he 
had  no  better  right  to  the  use  of  it  than  any 
other  person.  If  he  built  on  It,  or  erected  a 
wharf  there,  it  would  be  a  purpresture  which 
the  Legislature  might  direct  to  be  demolished, 
or  to  be  seized  for  the  use  of  the  public.  Harg. 
L.  Tr.,  85.  Or  the  Legislature  might  authorize 
erections  in  front  thereof,  as  in  the  case  of 
Smith's  wharf  on  the  Thames.  Rex  v.  Smith, 
Doug.,  425.  If  it  was  calculated  in  any  man- 
ner to  impede  or  injure  the  navigation  of  the 
river,  it  might  also  be  abated  as  a  common  nuis- 
ance. Atty-Oen.  v.  Johnson,  2  Wils.  Ch.,  87. 
So  long  as  the  constituted  authorities  of  the 
State  did  not  think  proper  to  interfere,  persons 
navigating  the  river  might  come  to  the  wharf, 
subject  to  the  payment  of  such  wharfage  as 
the  State  allowed  the  owner  to  take.  But  even 
the  taking  of  a  common  wharfage,  or  toll  at  a 
ferry,  is  a  franchise,  subject  to  the  control  and 
regulation  of  the  Legislature,  and  cannot  be 
lawfully  exercised  without  their  permission. 
Hale,  De  Jure  Marts,  6;  Morgan's  case,  De  Par- 
tibus  Marts,  51  ;  4  *Com.  Dig.,  tit.  Pis-  [*22 
cary,  B  ;  Vanderbilt  v.  Adams,  7  Cow.,  349  ; 
Wilson  v.  Black  Bird  Creek  Marsh  Co..  2  Pet., 
245.  It  is  evident  from  what  has  been  said  that 
the  plaintiff  had  no  vested  rights  previous  to 
his  patent  which  could  deprive  the  Legislature 
of  the  power  to  construct  this  basin.  It  re- 
mains to  be  seen  whether  he  acquired  any  such 
rights  under  the  patent.  If  a  legislative  grant 
or  a  grant  by  authority  of  the  government  is 
made  to-any  individual,  it  is  in  the  nature  of  a 
contract  executed.  And  the  Constitution  of  the 
U.  S.  has  prohibited  the  State  Legislatures  from 
passing  any  law  impairing  the  obligation  of 
zoutracts.  The  State  Constitution  has  also  pro- 
vided that  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation. 

There  is  nothing  in  the  Act  under  which  the 
patent  in  this  case  was  granted  which  gives  to 
the  owner  of  the  adjacent  lands  the  exclusive 
right  to  a  water  grant  so  as  to  deprive  the  Leg- 
islature of  the  power  of  granting  it  to  another. 
The  object  of  the  Act  was  to  authorize  the 
Commissioners  of  the  Land  Office,  in  their  dis- 
cretion, to  make  such  grants  in  certain  cases 
for  the  promotion  of  commerce.  It  was  to  pre- 
vent the  necessity  of  frequent  applications  to 
he  Legislature  for  that  purpose.  And  the  pro- 
hibition against  granting  to  any  others  than 
the  owners  of  the  adjacent  land  was  a  proper 
and  salutary  limitation  of  the  power  given  to 
Lhe  Commissioners.  It  never  could  have  been 
Intended  as  a  restriction  upon  the  power  of  the 
Legislature.  The  original  Act,  from  which  the 
revision  of  1801  was  copied  (1  Greenl.  ed..  284). 
shows,  most  clearly,  that  it  was  intended  to  be 
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restrictive  on  the  Commissioners  only.  The 
words  of  the  proviso  there  are  "  that  no  such 
grant  shall  be  made  in  pursuance  of  this  Act, 
to  any  person  whatever  other  than  the  propri- 
etor of  the  adjacent  lands."  The  words  "in 
pursuance  of  this  Act "  are  left  out  in  the  sub- 
sequent revisions  of  the  laws,  but  the  con- 
struction of  the  Act  was  not  intended  to  be  al- 
tered thereby.  The  patent  under  which  the 
plaintiff  claims  is  a  simple  grant  of  the  land 
under  the  water  by  metes  and  bounds.  And  in 
all  grants  which  are  in  derogation  of  the  rights 
of  the  public  nothing  is  to  be  taken  by  implica- 
tion. In  the  case  of  Royal  Fishery  of  Banne, 
23*]  Davies,  157,  where  the  King  *granted  all 
the  territory  adjoining  the  river,  and  all  fisher- 
ies within  the  territory,  except  three  fourths  of 
the  fishery  of  Banne,  it  was  held  that  one 
fourth  of  the  Banne  fishery  did  not  pass  by 
implication.  So  in  the  case  of  Brink  v.  Richt- 
myer,  14  Johns.,  255,  the  Supreme  Court  de- 
cided that  a  grant  of  the  Green  Flats,  in  the 
Hudson,  did  not  carry  with  it  the  exclusive 
right  of  fishery  ;  although,  in  fact,  the  flats  did 
not  appear  to  be  useful  for  any  other  purpose. 
Whether  the  Legislature  could  grant  the  right 
to  any  other  person  to  build  a  wharf  in  front 
of  the  plaintiffs  so  as  to  destroy  his  entirely,  is 
a  question  which  it  is  not  necessary  now  to 
discuss.  The  true  question  is,  whether,  by  au 
thorizing  the  Commissioners  of  the  Land  Office 
to  make  the  grant  to  the  plaintiff,  they  have 
precluded  themselves  from  making  a  great 
public  improvement  for  the  benefit  of  com- 
merce. I  can  see  nothing  in  the  Constitution 
of  this  State  or  of  the  U.  S.  which  can  give 
such  an  effect  to  the  grant.  On  the  contrary, 
the  Act  itself,  under  which  the  patent  issued, 
authorized  the  grant  to  be  made  only  where  it 
was  deemed  beneficial  to  commerce  ;  and  it 
would  be  directly  in  opposition  to  the  spirit  of 
the  law  to  give  a  construction  to  this  grant 
which  would  deprive  the  State  of  the  power  to 
regulate  the  wharves,  ports,  harbors  and  navi- 
gable waters  within  its  boundaries  for  the  ben- 
efit of  commerce.  If  that  patent  is  to  be  con- 
sidered a  grant  of  a  right  to  erect  a  wharf, 
there  is  an  implied  reservation  of  the  right  of 
the  Legislature  to  regulate  the  use  of  that 
wharf  and  the  waters  adjacent,  and  to  fix  and 
determine  the  amount  of  wharfage.  By  the 
common  law,  such  a  reservation  was  implied 
in  every  grant  of  that  description.  The  basin 
was  in  fact  constructed  for  the  benefit  of  the 
public,  for  the  safety  and  protection  of  boats 
navigating  the  canal, although  individuals  have 
acquired  rights  under  the  law  in  consequence 
of  their  expenditures  for  the  public  benefit. 
The  wharf  of  the  plaintiff,  as  well  as  the  adja- 
cent lot,  might  have  been  more  valuable  if  the 
canal  had  terminated  where  it  now  does,  and 
the  basin  had  not  been  made  ;  but  whether  it 
would  have  terminated  there  if  the  Act  of  1823 
had  not  been  passed,  is  a  question  which  can- 
not now  be  determined.  The  plaintiff  still  re- 
tains the  privilege  of  a  wharfinger,  although 
24*]  the  nature  *of  the  business  is  materially 
changed  by  the  making  of  the  canal  and  the 
construction  of,  the  basin.  His  private  property 
has  not  been  taken  for  the  public  use,  and 
there  has  been  no  violation  of  any  contract  on 
the  part  of  the  State,  either  expressed  or  im- 
plied, in  the  patent.  I  am  satisfied  the  Act  of 
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1823  was  valid  and  constitutional,  and  that  the 
loss  of  the  plaintiff,  if  any,  has  been  sustained 
by  him  in  consequence  of  the  building  of  the 
pier  and  lock,  or  the  construction  of  the  basin, 
is  damnum  absqve  injuria,  for  which  no  action 
lies  against  the  defendants. 

As  to  the  alleged  injury  in  consequence  of 
the  erection  of  the  temporary  bridges,  I  have 
arrived  at  the  conclusion  that  there  was  no  evi- 
dence in  this  case  which  could  have  authorized 
the  jury  to  find  the  defendants  guilty  of  erect- 
ing those  bridges.  The  declaration  is  not  prop- 
erly framed  to  charge  the  defendants,  as  public 
officers,  for  neglect  of  duty  in  permitting  the 
contractors  employed  in  making  the  pier  to 
canstruct  the  temporary  bridges  in  an  improper 
manner.  The  defendants  are  charged  with  the 
erection  of  these  temporary  bridges,  without 
reference  to  their  character  as  Commissioners. 
To  sustain  an  action  against  the  defendants  on 
these  pleadings,  the  plaintiff  should  have 
proved  that  they  erected  the  bridges  or  caused 
or  procured  them  to  be  erected  ;  but  the  testi- 
mony shows  they  contracted  with  individuals 
to  fill  in  the  wharf  at  a  certain  price  per  cubic 
yard,  without  reference  to  the  place  from 
whence  the  clay  or  earth  was  to  be  procured 
for  that  purpose.  The  contractors,  undoubt- 
edly, contemplated  obtaining  it  from  the  city 
by  means  of  such  bridges;  but,  as  I  understand 
the  testimony,  they  constructed  the  bridges  at 
their  own  expense  and  for  their  own  individual 
benefit,  without  any  directions  from  the  de- 
fendants. The  only  agency  on  the  part  of  the 
defendants  was  the  temporary  loan  of  some  of 
the  timbers  belonging  to  the  pier;  and  some  of 
them  gave  their  opinions  to  the  contractors  as 
to  the  best  mode  of  constructing  these  bridges. 
I  do  not  think  this  was  sufficent  to  charge  them 
as  parties  in  that  transaction.  There  was  no 
evidence  of  any  specific  injury  to  the  plaintiff 
from  the  erection  of  the  temporary  bridges. 
Some  injury  must  necessarily  have  been  sus- 
tained by  all  the  owners  of  *property  on  [*25 
the  west  side  of  the  basin  during  the  erection 
of  the  pier,  whether  these  bridges  had  been 
there  or  not;  and  it  is  doubtful  whether  any 
other  mode  of  getting  earth  to  the  pier  could 
have  been  devised,  which  in  its  effect  would 
not  have  been  more  injurious  to  the  wharf- 
owners  generally. 

If  the  defendants  had  erected  these  tempo- 
rary bridges.and  were  not  authorized  to  do  so, 
they  might  be  indicted  for  a  common  nuisance. 
But  the  bridges  might  also  be  more  injurious 
to  some  persons  than  to  others.  In  such  a 
case,  if  a  person  has  sustained  actual  damage 
by  the  erection  of  the  nuisance, whether  direct 
or  consequential,  I  am  not  prepared  to  say  he 
cannot  maintain  an  action  against  the  wrong- 
doer. If  he  sustains  no  damage  but  that  which 
the  law  presumes  everv  citizen  to  sustain,  be- 
cause it  is  a  common  nuisance,  no  action  will  lie. 
But  the  opinion  I  have  formed  on  this  point 
is,  that  every  individual  who  receives  actual 
damage  from  a  nuisance  may  maintain  a  pri- 
vate suit  for  his  own  injury.although  there  may 
be  many  others  in  the  same  situation.  The  pun- 
ishment of  the  wrong-doer  by  a  criminal  pros- 
ecution will  not  compensate  for  the  individual 
injury;  and  a  party  who  has  done  a  criminal 
act  cannot  defend  himself  against  a  private  suit 
by  alleging  that  he  has  injured  many  others  in 

WEND.  4. 


1829 


LANSING  v.  SMITH. 


25 


the  same  way,  and  that  he  will  be  ruined  if  he 
is  compelled  to  make  compensation  to  all. 

But  I  think  the  whole  ground  of  the  plaint- 
iff's suit  in  this  case  has  failed,  and  that  the 
judgment  of  the  Supreme  Court  should  be  af- 
firmed. 

By  Mr.  Senator  S.  Allen.  In  taking  a  view 
of  this  case,  the  first  thing  that  struck  my  mind 
was  the  inconsistency  of  the  two  Acts  of  the 
Legislature  under  which  the  parties  in  this 
•cause  severally  claim. 

By  the  Act  of  1801,  the  Commissioners  of  the 
Land  Office  are  prohibited  from  making  water 
grants  to  any  person  whatever,  other  than 
the  proprietor  or  proprietors  of  the  adjacent 
lands.  By  the  Act  of  182:j,  the  Commis- 
sioners of  the  Land  Office  are  required,  so 
soon  as  the  mole  or  pier  shall  be  finished, 
to  grant  to  the  defendants  and  their  asso- 
ciates the  land  under  the  water  of  the  Hudson 
26*]  River  occupied  by  the  mole  *or  pier. 
The  fir«t  Act,  therefore,  prohibits  grants  to  any 
•except  those  owning  the  land  bounded  by  the 
river,  while  the  second  authorizes  a  grant  to 
persons  not  owning  the  adjacent  land,  and  in 
violation  of  the  first  grant,  and  to  the  injury  of 
those  who  have  been  induced  to  take  them  out 
and  expend  their  money  in  improving  them. 

The  sole  and  only  object  of  the  owners  of 
the  land  bounded  by  the  river  in  taking  out 
their  grants  and  in  incurring  the  heavy  expense 
of  filling  in  the  lots  and  building  piers  and 
wharves,  is  the  profits  to  be  derived  from  their 
use  by  the  vessels  and  other  water-craft  navi- 
gating the  river.  In  the  present  instance  the 
plaintiff  is  induced  to  purchase  this  privilege 
under  the  pledge  of  a  public  Act  when,  by  an- 
other Act,  the  privilege  is,  in  a  great  measure, 
taken  from  him  and  given  to  the  defendants 
and  their  associates.  If  this  can  be  considered 
just  and  proper,  with  the  same  measure  of  jus- 
tice the  defendants  may  be  authorized  to  fill  in 
the  basin  with  earth  and  dispose  of  the  land  in 
town  lots,  and  thus  shut  out  the  plaintiff  from 
the  use  of  the  river  altogether. 

It  is  contended,  by  the  court  below,  that  the 
•whole  Act  contemplates  the  basin  and  pier  as 
a  public  work;  I  apprehend,  however,  this  is 
not  a  fair  conclusion  from  the  provisions  of  the 
Act  in  question.  The  money  for  the  construc- 
tion of  the  work  was  raised  by  the  subscription 
of  private  individuals,  and  the  State  did  not 
pay  a  cent  towards  it.  The  pier, when  erected; 
was  to  be  divided  into  lots  of  40  feet  in  width 
and  sold  for  ihe  benefit  of  the  subscribers  to  the 
work;  and  the  same  was  sold,  by  which  a  con- 
siderable advance  on  the  amount  subscribed 
was  realized.  The  Canal  Commissioners  are  to 
charge  toll  on  all  boats,  craft  and  lumber  en- 
tering or  leaving  the  basin  from  or  to  the  canal, 
which  toll  is  to  be  paid  to  the  owners  of  the 
pier.  For  all  vessels  navigating  the  Hudson 
River  and  entering  the  basin,  double  wharfage 
is  to  be  charged,  the  one  half  of  which  is  to  be 
paid  to  the  owners  of  the  pier  lots,  and  for  all 
vessels  laying  on  the  outward  or  easterly  side 
of  the  pier  in  the  Hudson  River,  the  owners 
are  to  charge  the  usual  wharfage  or  half  the 
sum  charged  inside.  This  arrangement,  by  the 
way,  of  charging  double  wharfage  inside  and 
single  wharfage  outside,  is  one  of  the  evils,  of 
27*]  *which  the  plaintiff  has  a  right  to  com- 
plain, as  it  tends  to  prevent  vessels  from  com- 
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ing  into  the  basin  on  account  of  the  difference 
in  the  charge;  takes  from  the  plaintiff  the  con- 
trol of  his  property  as  it  respects  the  amount 
to  be  charged  for  its  use,  and  in  fact  renders 
his  wharf  useless  as  a  place  for  vessels  to  lay  at. 

The  building  of  the  pier  and  mole,  therefore, 
is  not  a  public  work,  but  a  mere  matter  of  pri- 
vate interest  and  speculation;  first,  for  the  ben- 
efit of  the  subscribers  to  the  expense  of  the 
erections;  and  second,  to  that  of  the  holders  of 
the  pier  lots.  It  is  in  no  other  view  a  public 
benefit  or  public  work  than  is  the  erection  of  a 
mansion  house,  or  any  other  improvement  con- 
structed for  the  pleasure,  use  or  profit  of  the 
owners.  They  are  all  more  or  less  an  advan- 
tage to  the  public,  and  in  this  sense  public  im- 
provements. 

It  is  said  there  is  no  foundation  for  the  con- 
stitutional objections  which  have  been  raised 
to  the  Act  in  question.  To  this  I  will  only  re- 
ply, that  whatever  may  be  the  fact  as  to  the 
constitutionality  of  the  Act,  it  is,  in  my  view, 
if  the  construction  given  to  it  by  the  court  be- 
low be  correct,  a  very  unjust  and  oppressive 
Act. 

A  citizen  is  induced  to  purchase,  under  the 
sanction  of  a  solemn  Act  of  the  State,  a  privi- 
lege which,  from  the  usage  of  every  civilized 
government  where  the  rights  of  property  are 
acknowledged,  he  had  a  right  to  believe  was 
guarantied  to  him  by  his  deed,  and  that  he 
would  be  protected  in  its  enjoyment  by  the  au- 
thority under  which  he  held  ;  but  instead  of 
that,  we  see  the  same  authority  passing  an  Act 
in  direct  opposition  to  the  Act  under  which  he 
was  induced  to  purchase, which  deprives  him 
of  a  right  inseparable  from  his  grant  and  gives 
it  to  another.  His  property  is  depreciated  a 
moiety  of  its  value  by  the  acts  of  individuals 
who  are  the  cause,  and  reap  the  benefit  of  the 
depreciation,  and  he  is  denied  the  right  to  call 
upon  them  for  the  damages  he  has  sustained 
by  their  acts.  If  this  is  not  the  height  of  in- 
justice, I  am  unable  to  give  it  a  designation. 
But,  say  the  court  below,  the  Act  of  Apr., 
1823,  provides  compensation  to  be  made  for 
the  only  direct  injury  which  it  contemplated 
as  likely  to  accrue  to  the  owners  of  the  adja- 
cent land.  It  was  *supposed  that  those  [*28 
lands  might  be  overflowed  by  the  erection  of 
the  pier  and  lock  and,  therefore,  provision  is 
made  for  the  payment  of  such  damage.  I  have 
but  little  doubt  that  the  representations  made 
to  the  Legislature  and,  perhaps,  honestly  en- 
tertained by  those  interested  in  the  plan,  was, 
that  no  other  injury  would  accrue  but  the  one 
named,  for  the  Act  evidently  contemplates  a 
greater  depth  of  water  in  the  basin  than  the 
usual  level  of  the  river;  otherwise  why  provide 
for  the  construction  of  a  sloop  lock  at  the 
southern  extremity  of  the  basin  ?  One  of  the 
witnesses  states  that  if  the  gates  of  the  lock 
were  closed  it  would  raise  the  water  in  the  ba- 
sin at  the  plaintiff's  dock  from  two  to  three  and 
one  half  feet;  but  what  is  the  fact?  It  is  be- 
lieved to  be.  that  the  lock  is  never  closed,  and 
the  water,  therefore,  has  not  overflowed  the 
land ;  and  the  payment  of  damages  and  the  ex- 
pense of  attending  the  sloop-lock,  provided  for 
by  the  Act,  is  saved  to  the  proprietors,  an  ad- 
ditional circumstance  showing  the  character  of 
the  work,  that  it  is  not  a  public,  but  private 
undertaking. 
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In  every  Act  of  the  Legislature  authorizing 
improvements  by  opening,  closing  and  straight- 
ening streets  and  roads,  constructing  canals  or 
aqueducts,  or  any  other  operation  of  the  kind, 
special  provision  is  made  for  the  protection  of 
private  rights;  and  had  the  Legislature  of  1823 
been  aware  of  the  injury  that  has  resulted  to 
individuals  by  the  construction  of  this  pier  and 
basin,  they  never,  I  am  persuaded,  would  have 
passed  the  Act  without  providing  that  the  dam- 
ages as  well  as  the  benefits,  if  any,  should  be 
assessed  and  paid  for. 

By  the  charter  of  the  City  of  N.  Y.,  the  Cor- 
poration are  vested  with  the  right  of  soil  under 
water,  400  feet  from  low  water  mark,  extend- 
ing from  two  to  three  miles  along  the  shores  of 
the  Hudson  and  East  Rivers;  and  by  an  Act  of 
the  Legislature,  passed  Apr.  3, 1807,  this  grant 
was  extended  four  miles  further  up  the  Hud- 
son, and  two  miles  further  up  the  East  River  ; 
at  the  same  time  providing  that  the  proprietors 
of  the  adjacent  lands  shall  always  have  the  pre- 
emptive right,  in  all  grants  made  by  the  Cor- 
poration, of  any  lands  under  water  granted  by 
the  State.  The  Corporation  stand  in  the  same 
relation  in  respect  to  these  water  grants  in  N. 
Y.,  that  the  Commissioners  of  the  Land  Office 
29*]  *do  in  respect  to  those  at  Albany  ;  and 
numerous  grants  of  the  soil  under  water  have 
been  made  by  them  in  pursuance  of  these  pro- 
visions. The  grantees  have  incurred  heavy 
expense  in  filling  them  in,  and  in  making  South 
and  West  St.,  and  in  sinking  and  extending  the 
docks  and  piers  for  the  accommodation  of  ves- 
sels, and  in  order  that  a  remuneration  might 
be  received  for  the  money  expended  in  making 
the  improvement.  Now,  the  grant  made  to  the 
plaintiff  is  of  the  same  tenor  and  effect  as  that 
made  to  the  Corporation  of  the  City  of  N.  Y., 
both  emanating  from  the  same  source,  viz.  : 
the  Commissioners  of  the  Land  Office,  by  the 
authority  of  a  Legislative  Act.  Suppose  the 
Legislature  should  pass  an  Act  authorizing  a 
number  of  individuals  in  the  City  of  N.  Y.  to 
build  a  mole  or  pier  in  front  of  a  portion  of  the 
piers  and  docks  in  the  Hudson  River,  which 
should  inclose  several  of  them  ;  and  although 
this  pier  did  not  obstruct  the  navigation  of  the 
river,  and  gave  accommodation  for  vessels  to 
load  and  unload  at  it,  nevertheless  materially 
injured  the  property  of  the  grantees  of  the  land 
under  water,  by  depreciating  its  annual  value 
more  than  one  half;  ought  this  to  be  viewed  as 
the  court  below  views  the  Act  of  1823,  as  no 
violation  of  rights,  but  a  mere  regulation  of  the 
use  of  them?  I  think  not.  The  privilege  given 
these  pier  and  basin  proprietors  by  the  Act  of 
Apr.  5,  1823,  must  be  taken  and  construed  as 
not  interfering  with  or  including  any  of  the 
rights  and  immunities  of  others,  but  reserving 
to  the  prior  grantees  all  their  franchises,  privi- 
leges, perquisites  and  rights;  and  in  this  view, 
according  to  my  humble  opinion,  it  ought  to 
have  been  considered  by  the  court  below. 

One  of  the  principles  upon  which  that  court 
decided  the  question  when  before  them  was, 
that  the  erections  complained  of,  if  unconsti- 
tutional, constituted  a  public  nuisance  ;  that 
the  plaintiff's  case  was  not  distinguishable  from 
that  of  every  other  owner  of  a  wharf  within 
the  basin,  and  if  the  injury  operated  equally 
on  many  individuals,  though  a  very  small  por- 
tion of  the  community,  it  was  not  a  special 
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damage  to  each.  None  of  the  other  owners  are 
complainants,  and  for  aught  we  know,  they 
may  have  been  remunerated  for  their  losses,  or 
are  benefited  by  the  project ;  at  any  rate,  the 
question  before  us  *is  the  injury  done  [*3O 
the  plaintiff,  and  not  that  which  may  have  no- 
existence.  And  upon  the  rule  contended  for, 
that  if  only  a  small  portion  of  the  community 
are  injured  it  is  not  a  special  damage,  the  num- 
ber may  be  reduced  to  two  or  three  persons, 
and  under  such  a  rule  every  proper  avenue  to 
justice  may  be  closed. 

Judge  Blackstone  says:  "Nuisances  are  of 
two  kinds,  public  or  common  nuisances,  which 
affect  the  public  and  are  an  annoyance  to  all 
the  King's  subjects,  for  which  reason  we  must 
refer  them  to  the  class  of  public  wrongs  or 
crimes  and  misdemeanors.  Private  nuisances 
may  be  defined,  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements  or  heredita- 
ments of  another."  Surely,  the  nuisance  com- 
plained of  cannot  be  brought  under  the  desig- 
nation of  public  nuisance,  as  it  does  not  affect 
the  public,  or  all  the  citizens,  but  only  such 
are  affected  whose  property  is  injured,  and 
they  must  be  very  few  and,  perhaps,  the  plaint- 
iff stands  alone.  It  must,  therefore,  be  no  other 
than  a  private  nuisance,  as  it  is  an  act  done  to 
the  annoyance  and  hurt  of  the  lands  of  another. 

Hawkins  says  that  "A  common  nuisance  may 
be  defined  to  be  an  offense  against  the  public, 
either  by  doing  a  thing  which  tends  to  the  an- 
noyance of  all  the  King's  subjects,  or  by  neg- 
lecting to  do  a  thing  which  the  common  good 
requires.  But  annoyances  to  the  interests  of 
particular  persons  are  not  punishable  by  a  pub- 
lic prosecution  as  common  nuisances,  but  are- 
left  to  be  redressed  by  the  private  actions  of 
the  parties  aggrieved  by  them;  and  from  hence 
it  clearly  follows  that  no  indictment  for  a  nui- 
sance can  be  good,  which  lays  it  to  the  damage 
of  private  persons  only." 

The  distinction,  then,  between  public  and 
private  nuisances  is  plain  and  palpable ;  the 
first  being  an  injury  done  which  affects  the 
whole  community  and,  therefore,  not  action- 
able ;  the  second,  an  injury  to  the  property, 
privileges  or  health  of  individuals  of  that  com- 
munity, and  is  actionable.  It  appears  to  me^ 
therefore,  that  the  case  of  the  plaintiff  comes 
clearly  within  the  definition  of  a  private  wrong, 
and  was  actionable  accordingly. 

Most  of  the  cases  cited  by  the  court  below 
as  authority  for  their  decision,  as  it  appears  to- 
me, are  not  applicable  to  the  *case  of  the  [3 1 
plaintiff  in  this  cause.  The  cases  of  obstruct- 
ing the  highway  or  public  road, bridge  or  ferry, 
are  common  injuries,  in  which  no  citizen  has 
a  sole  interest  in  the  thing  obstructed  or  in- 
jured and,  therefore,  are  not  analogous  to  the 
present  case. 

The  case  of  William*  v.  Jones,  5  Co.,  72,  was 
for  omitting  to  celebrate  divine  service  in  a 
parish  church.  Here  there  was  no  injury  of 
private  property,  and  yet  it  was  admitted  that 
a  remedy  was  to  be  had  in  the  spiritual  court, 
and  consequently  not  by  indictment. 

Robert  Mary's  case,  9  Co.,  112,  appears  to  be- 
decided  for  the  plaintiff  upon  the  principle 
that  it  did  not  judicially  appear  that  any  other 
was  injured  but  the  plaintiff;  and  we  have  a 
right  to  conclude.until  others  complain, that  the 
plaintiff  in  this  case  is  the  only  injured  party. 
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The  case  of  Hart  v.  Basset,  T.  Jones,  156, 
was  for  preventing  the  plaintiff  from  going  to 
his  barn.  By  reason  of  the  obstruction,  he  was 
forced  to  carry  articles  round  about,  with  ad- 
ditional labor  to  his  cattle  and  expense  to  him- 
self, and  it  was  held  to  be  a  particular  damage. 
This  certainly  is  the  case  of  the  plaintiff.  Ves- 
sels with  lumber  or  hay  cannot  pass  through 
the  lock  and  come  to  his  wharf  and,  therefore, 
it  is  depreciated  in  value  to  half  what  it  was 
before  the  building  of  the  pier  and  basin. 

The  case  of  Morky  v.  Pragnell,  Cro.  Car.  ,500, 
was  one  of  nuisance  for  maintaining  a  tallow 
furnace  which  infected  the  atmosphere,  and 
was,  therefore,  no  way  similar  to  the  present. 

The  case  of  Iveson  v.  Moore,  Ld.  Raym.,  486, 
and  12  Mod.,  263,  was  for  damages  sustained 
by  the  plaintiff  in  having  the  passage  of  his 
colliery  obstructed  by  the  defendant,  who  was 
owner  of  another  colliery,  by  which  the  bene- 
fits and  profits  of  the  plaintiff's  colliery  were 
lessened.  This,  it  appears  to  me,  is  not  unlike 
the  case  of  the  plaintiff  in  error,  who,  by  the 
obstruction  in  the  way  to  his  wharf  by  the 
owners  of  another  wharf,  is  losing  the  benefits 
and  profits  of  his  property.  The  judgment  in 
this  case  was  for  the  plaintiff. 

The  case  of  Rose  v.  Mills,  4  Maule  &  S.,  101, 
was  the  obstruction  of  a  navigable  stream,  so 
32*]  that  the  plaintiff  *could  not  pass  with 
his  boat  and  goods.  This  was  held  to  be  a  par- 
ticular damage,  but  not  more  so,  to  my  vietf, 
than  the  case  of  the  plaintiff  in  this  cause,  he 
being  deprived  of  the  beneficial  use  of  his  prop- 
erty by  the  obstructions  of  the  lock  and  bridges. 

The  case  of  Huglies  v.  Hiser,  1  Binn.,  463, 
was  the  obstruction  of  a  stream  by  a  dam, 
which  prevented  the  plaintiff  from  floating  a 
raft  of  timber  to  market,  and  the  judgment 
was  for  the  plaintiff.  The  court  below  seems 
to  think,  however,  if  Hughes  had  declared  that 
the  injury  arose  from  owning  a  valuable  lot  of 
timber  above  the  dam,  which  he  intended  to 
raft  to  market,  but  did  not  in  consequence  of 
the  erection  of  the  dam,  that  he  could  not  have 
recovered,  as  the  injury  would  have  been  in 
contemplation.  I  am  unable  to  understand  the 
purport  of  these  nice  distinctions  ;  nor  can  I 
see,  if  this  contemplation  is  intended  to  be  ap- 
plied to  the  present  case,  the  force  of  the  ob- 
servation, for  the  damage  sustained  by  the 
plaintiff  is  present, palpable  and  incontroverti- 
ble, and  not  in  contemplation. 

The  court  appears  to  suppose,  also,  if  the 
basin  were  to  be  the  means  of  contagion  to  the 
neighborhood;  it  would  be  an  occurrence  sim- 
ilar in  principle  to  to  the  present  case;  but 
surely  a  case  of  contagion,  which  may  spread 
to  the  greater  part  of  the  city  and,  consequent- 
ly, affect  the  public  generally,  cannot  be  lik- 
ened to  a  private  injury  to  the  property  of  one 
or  to  a  number  of  individuals.  If  it"  be  law 
that  if  more  than  one  citizen  shall  be  injured 
in  their  property  or  person;  no  redress  can  be 
had  from  the  wrong-doer  except  by  the  tedious 
and  uncertain  remedy  of  indictment,  it  is  time, 
in  my  opinion,  it  should  be  altered. 

The  books  tell  us  that  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages.  1  Com. 
Dig.,  272.  An  action  on  the  case  lies  against 
him  who  erects  a  nuisance,  and  against  him 
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who  continues  a  nuisance  erected  by  another. 
Thus  the  occupant  as  well  as  owner  of  a  thing, 
erected  to  the  nuisance  of  another,  is  liable  to- 
an  action  on  the  case,  which  may  be  brought 
by  the  successive  *owners  and  occu-  [*33 
pants  of  the  place  where  the  injury  is  sus- 
tained. Big.  Dig.,  440. 

Having  duly  considered  the  subject,  and  ex- 
amined such  authorities  as  have  come  within 
my  reach,  I  am  brought  to  the  conclusion  that 
the  judgment  of  the  court  below  ought  to  be 
reversed. 

On  the  final  question — Shall  the  judgment 
of  the  Supreme  Court  be  affirmed  or  reversed? 
— the  members  of  the  court  ranged  themselves 
as  follows: 

For  affirmance — The  Chancellor  and  Sena- 
tors E.  B.  Allen,  Benton,  Enos,  Eager,  Hub- 
bard,  Mather,  Maynard,  M'Lean,  Oliver,  Rex- 
ford,  Smith,  Stebbins  and  Waterman. 

For  reversal— Senators  8.  Allen,  Boughton, 
M' Martin,  Sanford,  Schenck,  Vide  and  Warren. 

Whereupon,  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Limited— 90  N.  Y.,  156 ;  37  Am.  Hep.,  402  (28  Minn.. 
227). 

State  grant— strictly  construed— damnum  absque 
injuria.  Cited  in— 3  Sandf.  Ch..  662;  4  N.  Y.,  206:  ft 
N.  Y.,  539, 559  :  25  N.  Y.,  535 ;  43  N.  Y.,  417 ;  29  Hun, 
649 ;  6  Barb.,  316 ;  14  Barb.,  413 :  47  How.  Pr.,  403 ;  44 
Am.  Dec.,  598, 600  (4  Harr.  [Dec.].  389). 

Tide-waters—title  to  lands  wider— jnililic  7ifa/iwYiw». 
Cited  in-10  N.  Y..  569 ;  68  N.  Y.,  78 ;  93  N.  Y..  156 ;  32 
Barb.,  113 ;  37  Barb..  406;  46  How.  Pr.,  31 ;  3  Abb.  N. 
C.,  399.  503 ;  5  Sandf.,  325 ;  2  Bos.,  25 ;  38  Super.,  67 ;  43 
Super..  318. 

Public  nuisance — right  to  maintain  action  agai>i*t. 

Cited  in— 9  Wend.,  316  (24  Am.  Dec.,  161) ;  6  Hilt.. 
296  (41  Am.  Dec.,  746) ;  27  N.  Y..  628 ;  53  N.  Y.,  155 :  7ft 
N.  Y..413;  18  Hun,  113;  5  Barb.,  83;  8  Barb..  433;  17 
How.  Pr.,  276 ;  19  How.  Pr.,  299 ;  9  Abb.  Pr..  4 ;  1 
Sandf.,  2 ;  4  Rob.,  469 ;  2  Hilt.,  460. 


WADSWORTH 

v. 

PACIFIC  INSURANCE  COMPANY. 

Marine  Insurance — Partial  Loss  on  Memoran- 
dum Articles —  When  Underwriters  Liable  for 
— Average —  Underwriter  Bound  to  Know  Gen- 
eral Course  of  Trade  as  to  Property  Insured. 

An  underwriter  is  not  answerable  for  a  partial 
loss  on  memorandum  articles,  except  for  general 
average,  unless  there  is  a  total  loss  or  the  wnole  of 
the  particular  species,  whether  the  particular  article 
be  snipped  in  bulk  or  in  separate  boxes  or  packages. 

In  the  U.  S.,  partial  loss  and  average  are  under- 
stood by  commercial  men  to  mean  the  same  t  Mimr. 
and  that  average  other  than  general  includes  every 
loss  for  which  the  underwriter  is  liable,  except  gen- 
eral average  and  total  loss,  which  last  includes  total 
loss  with  salvage. 

Partial  loss  includes  both  general  and  particular 
average,  and  the  latter  term  includes  all  partial 
losses  except  general  average. 

Where  the  exception  in  the  memorandum  clause 
is  broad  enough  to  include  other  losses  besides  those 
arising  from  the  inherent  decay  of  the  articles  spec- 
ified, the  insurer  is  entitled  to  exemption  from 
every  risk  plainly  and  explicitly  included  within  the 
terms  of  the  exception. 


NOTE.— Marine  insurance— Memorandum  article* 
—Total  loss. 

There  can  be  no  recovery  in  case  of  loss  of  memo- 
randum articles,when  any  portion  thereof  arrives  in 
specie  at  the  port  of  destination,  although  possess- 
ing no  value  there;  nor  while  such  articles  are 
within  control  of  the  insured  and  caimMe  of  trans- 
portation to  the  destination.  Set-.  Ncilson  (t  at.  v. 
The  Columbian  Ins.  Co.,  3  Cai.,  108,  note. 
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An  underwriter  is  bound  to  know  the  general 
course  of  trade  in  relation  to  the  voyage  and  the 
property  which  he  insures.  Where,  therefore,  it  ap- 
peared that  it  was  the  usual  custom  in  the  Port  of 
N.  Y.,  when  a  vessel  laden  with  hides  was  detained 
34*]  at  quarantine,  to  send  the  cargo  by  lighters,  *to 
a  depot  at  Brooklyn,  and  in  such  transhipment  to 
lade  the  hides  on  deck  as  well  as  in  the  hold  of  the 
lighter,  it  was  held,  that  the  underwriter  could  not 
for  that  cause  object  to  a  recovery. 

Citations— 5  Barn.  &  Aid.,  238 ;  7  Johns.,  385,  527  ;  7 
Cow.,  202 ;  1  Condy  Marsh.,  239 ;  Parke,  102 ;  15  East, 
559 ;  Benecke,  Indem..  376, 472,  474 ;  2  Wash.  C.  C.,  52, 
256 ;  7  Cranch,  415 :  1  Wheat.,  519 ;  3  Mason,  429 ;  Phil. 
Ins..  492 ;  1  Johng.  Ch..  236. 

~p  RRO  R  from  the  Supreme  Court.  The  action 
JJ  in  the  Supreme  Court  was  on  a  policy  of 
insurance  on  the  cargo  of  the  brig  American 
from  Rio  Grande  to  N.  Y.,  there  to  be  safely 
landed.  The  policy  contained  the  usual  mem- 
orandum, warranting  skins  and  hides,  &c., 
free  from  average  unless  general.  The  vessel 
arrived  in  safety  at  the  quarantine  ground,  N. 
Y.,  in  Aug.,  1823,  laden  with  3,605  ox  and  cow 
hides  and  27,714  horns.  From  the  invoice,  it 
appeared  the  hides  were  purchased  in  lots,  at 
different  prices,  and  it  was  not  shown  that  they 
were  put  up  or  shipped  in  packages.  At  the 
quarantine  ground,  2,201  hides  were  put  on 
board  a  lighter  to  be  carried  to  Brooklyn,  the 
usual  place  of  deposits  for  hides.  The  hold  of 
the  vessel  was  filled  with  them  and  the  re- 
mainder were  on  deck,  rising  about  a  foot 
above  the  railing  of  the  vessel.  When  midway 
the  harbor,  between  the  quarantine  ground 
and  Brooklyn,  a  violent  flaw  of  wind  struck 
the  lighter  and  threw  her  on  her  broadside, 
whereby  797  of  the  hides  slipped  from  the  deck 
and  were  lost.  The  master  testified  that  the 
lighter  was  under  the  control  of  the  health  of- 
ficer at  the  quarantine  ;  that  he  had  carried 
hides  in  the  same  vessel  for  many  years,  hav- 
ing as  many  and  more  hides  on  board  and  on 
the  deck  than  he  had  at  the  time  of  the  loss, 
and  that  he  had  never  met  with  a  loss  before. 
The  residue  of  the  hides  were  safely  delivered 
at  Brooklyn.  The  sum  insured  was  $8,000,  and 
premium  1£  per  cent.  At  the  trial  of  the  cause, 
the  plaintiff  was  nonsuited  ;  the  plaintiff  ex- 
cepted,  and  on  a  motion  to  the  Supreme  Court 
to  set  aside  the  nonsuit,  that  court  refused  so 
to  do,  and  gave  judgment  for  the  defendants, 
upon  which  occasion  the  following  opinion 
was  pronounced  :  "  The  articles  insured  in 
this  case  were  what  are  termed  memorandum 
articles  ;  a  part  were  totally  lost,  and  the  plaint- 
iff has  brought  his  action  to  recover  as  for  a 
total  loss  of  such  part.  The  English  authori- 
ties are  in  favor  of  the  right  of  recovery,  but 
this  point  has  already  been  decided  otherwise 
by  the  courts  in  this  country,  and  such  decis- 
ions remain  unshaken.  We  consider  the  case 
35*]  of  Guerlain  v.  Col.  Ins.  *Co.,  decided  in 
this  court,  7  Johns.,  527,  as  an  authority  in  fa- 
vor of  the  defendants,  and  without  expressing 
an  opinion  as  to  the  soundness  of  the  view 
which  the  court  took  of  the  subject  in  that 
case,  we  feel  bound  to  follow  that  decision  as 
authority  until  it  shall  have  been  reversed, 
which  it  is  the  province  of  the  Court  of  Errors 
and  not  of  this  court  to  do.  The  defendants 
must,  therefore,  have  judgment."  Judgment 
was  entered,  accordingly,  which  was  brought 
into  this  court  by  writ  of  error. 

Messrs.  R.  Emmett  and  J.  P.  Hall,  for 
plaintiff  in  error.  The  object  and  intent  of  the 


memorandum  clause  in  policies  was  to  protect 
assurers  against  liability  for  diminution  in  value 
arising  from  inherent  perishability  in  the  arti- 
cles insured,  and  not  to  excuse  from  payment 
in  cases  of  absolute  physical  loss  of  a  part  of 
the  cargo.  It  was  adopted  to  obviate  the  diffi- 
culty of  determining  whether  the  injury  arose 
from  external  causes  or  from  the  perishable 
nature  of  the  article  insured.  All  writers  on 
the  law  of  insurance,  and  all  the  cases  as  well 
in  this  court  as  in  the  English  courts,  concur  in 
showing  that  this  was  the  origin  of  the  memo- 
randum clause.  1  Cai.,  212;  3  Cai.,  110;  14 
Johns.,  145  ;  16  East,  215  ;  5  Maule  &  S.,  55. 
The  general  words  introduced  into  the  clause, 
"and  all  other  articles  that  are  perishable  in 
their  own  nature,"  are  warranted  by  the  as- 
sured free  from  average  unless  general,  are 
demonstrative  of  its  intent. 

Here  was  a  total  loss  pro  tanto  of  the  797 
hides  by  the  very  peril  insured  against.  An 
absolute  loss  of  a  part  may  properly  be  called 
a  partial  loss  in  reference  to  the  whole,  but 
cannot  with  propriety  be  considered  an  aver- 
age injury  to  the  whole  ;  and  for  such  partial 
loss  the  assurers  are  liable.  It  is  only  by  con- 
founding partial  loss  with  particular  average 
that  a  pretext  can  be  found  for  denying  the  li- 
ability of  the  assurer.  Stev.  Aver.,  73,  74  ; 
Benecke,  Prin.  of  Indemnity,  425. 

In  England  the  law  is  settled  that  in  a  case 
Hke  this  the  assured  may  recover  as  for  a  total 
loss  of  the  part  totally  lost  in  fact.  So  the  law 
was  pronounced  in  Davy  v.  Milford,  15  East, 
559,  in  1812,  and  has  since  been  adhered  to  in 
*that  country.  16  East,  215;  2  Maule  &  [*36 
S.,  376  ;  5  Id.,  55.  The  case  of  Hedburgh  v. 
Pierson,  7  Taunt.,  154,  has  been  supposed  3 
Kent  Com.,  246,  to  question  the  rule  of  Davy 
v.  Milford;  but  on  examination  it  will  be  found 
to  support  it.  In  that  case,  hogsheads  of  sugar 
covered  by  the  memorandum  were  saved,  but 
the  greater  part  of  the  loaves  in  each  hogshead 
were  washed  out  and  destroyed,  by  a  peril  of 
the  sea  ;  this  was  held  to  be  an  average  loss, 
and  that  the  assurer  was  discharged;  but  bv  re- 
ferring to  2  Marsh.,  433,  and  1  Holt,  349, where 
the  same  case  is  also  reported,  it  will  be  seen 
that  Ch..  J.  Gibbs  said,  "that  if  any  of  the  hogs- 
heads had  been  entirely  lost  it  would  have  been 
a  total  loss  as  to  them." 

The  law  in  this  country  has  been  considered 
otherwise.  In  Guerlainv.Col.  Ins.  Co., 7  Johns., 
527.  referred  to  by  the  Supreme  Court  in 
their  opinion  pronounced  in  this  case,  the 
insurers  were  held  not  liable,  and  properly  so; 
because  the  loss  there  sustained  was  expressly 
guarded  against  by  the  policy,  there  being 
neither  a  general  average  nor  a  total  destruc- 
tion of  the  subject  insured.  Stays  v.  Chesa- 
peake Ins.  Co.,  7  Cr.,  415,  decided  in  the  Su- 
preme Court  of  the  U.  S.  in  1813,  however, 
comes  up  to  the  point,  and  is  directly  contrary 
to  the  decision  of  Davy  v.  Milford,  and  is  again 
recognized  in  Moreau  v.  U.  8.  Ins.  Co.,  1  Wh., 
219,  and  in  Humphreys.  Union  Ins.  Co.,  3  Mas. 
429.  Judge  Story,  in  1824,  held  that  the  cases 
referred  to  in  Cranch  and  Wheaton  were  oblig- 
atory upon  him  and  decided  accordingly.  In 
that  case,  however,  the  question  arose  upon 
property  deteriorated,  not  lost.  It  is,  there- 
fore, for  this  court  in  this  conflict  of  authority 
to  pronounce  the  law  on  this  subject.  The  de- 
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cisions  of  the  Supreme  Court  of  the  U.  8., 
though  obligatory  upon  Judge  Story,  are  not 
binding  upon  this  court.  "The  reason  of  the 
thing/as  Ld.  Ellenborough  said,  is  with  the 
English  cases,  and  it  is  hoped  that  this  court 
will  determine  in  conformity  with  the  decisions 
in  those  cases. 

The  policy  extended  to  the  landing  of  the 
goods.  The  employment  of  a  lighter  was  ac- 
cording to  the  usual  course  of  trade,  with  which 
the  assurer  is  presumed  to  be  acquainted.  5 
Barn.  &  Aid.,  243. 

37*1  *Mes*rs.  R.  Sedgwick  and  G.  Grif- 
fin, for  defendants  in  error.  There  is  no  evi- 
dence of  usage  as  to  the  employment  of  light- 
ers in  the  Port  of  N.  Y. ;  there  is  nothing  be- 
yond the  practice  of  the  master  of  the  vessel 
employed  in  this  instance. 

There  is  no  difference  in  fact  between  a  par- 
tial loss  and  particular  average.  Park  Ins.,  103; 
Marsh., 461,  462.  Jacob  L.  Die.,  tit.  Insurance, 
ch.  ll,sec.  5;  Phil.  Ins.,369;  1  Johns.  Cas..  226; 
3  Cai.,  108.  Until  the  case  of  Davy  v.  Milford, 
the  distinction  contended  for  here  was  never 
suggested.  The  cases  in  3  Bos.  &  P. ,  474,  and 
5  Maule  &  S.,  447,  show  that  the  law  on  this 
subject  in  England  was  not  considered  as  set- 
tled. Benecke  and  Stevens  both  admit  that 
previous  to  the  decision  of  Davy  v.  Milford,  the 
terms  partial  loss  and  particular  average  were 
considered  synonymous.  The  courts  of  this 
State  and  of  the  U.  S.,  in  7  Johns,  and  7  Cr., 
were  right  in  saying  that  a  partial  loss  meant 
the  loss  of  a  part  of  the  whole  matter«insured  ; 
but  whether  right  or  wrong,  this  having  been 
the  construction  put  upon  the  memorandum 
clause,  submitted  to,  acquiesced  in.  and  re- 
ceived as  the  law  of  the  land,  in  reference  to 
which  it  is  to  be  presumed  that  insurance  con- 
tracts have  been  made  in  this  country  for  near 
20  years,  it  ought  not  now  to  be  disturbed. 
When  words  have  acquired  a  specific  signifi- 
cation, as  between  assurers  and  assured,  they 
must  be  construed  according  to  the  sense  and 
meaning  thus  acquired,  and"  not  according  to 
their  lexicographical  meaning.  Coit  v.  Com. 
Ins.  Co.,  7  Johns.,  390. 

The  following  opinions  were  delivered : 

By  the  Chancellor.  The  first  point  made 
on  the  part  of  the  defendant  is  that  the  policy 
did  not  cover  the  hides  on  the  deck  of  the  light- 
er. It  is  a  general  principal  that  a  policy  does 
not  cover  goods  laden  upon  the  deck  of  a  ves- 
sel, unless  there  be  a  special  provision  in  the 
policy  to  that  effect ;  it  not  being  in  the  usual 
course  of  trade,  a  jettison  of  goods  thus  car- 
ried cannot  be  brought  into  an  adjustment  of 
general  average.  But  that  principle  has  no  ap- 
plication to  this  case.  The  underwriter  is 
bound  to  know  the  general  course  of  trade  in 
relation  to  the  voyage  and  the  property  which 
he  insures.  In  Stewart  v.  Bell,  5  Barn.  &  Aid., 
38*]  238,  *the  Court  of  K.  B.  decided  that 
the  assurer  was  liable  for  a  loss  on  board  of  a 
shallop,  where.by  the  usual  course  of  the  trade, 
goods  were  thus  transhipped  for  the  purpose 
of  landing.  From  the  testimony  in  this  case  I 
infer  that  it  was  the  usual  custom  in  the  Port 
of  N.  Y. ,  when  a  vessel  laden  with  hides  was 
detained  at  quarantine,  to  send  the  cargo  by 
lighters  to  the  depot  at  Brooklyn,  and  to  lade 
them  on  deck  as  well  as  in  the  hold  of  the 
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lighter.  If  this  usage  was  intended  to  be  con- 
tested by  the  defendant  he  should  have  raised 
the  question  at  the  trial,  so  that  it  could  have 
been  passed  upon  by  the  jury. 

The  main  question  in  this  cause  is  that  which 
was  so  long  considered  doubtful  in  England, 
whether  the  underwriter  is  liable  for  the  total 
loss  of  any  distinct  package  or  integral  part  of 
a  memorandum  article. 

The  object  of  introducing  the  memorandum 
into  the  policy,  undoubtedly,  was  to  protect 
the  underwriters  against  injuries  arising  to  par- 
ticular articles  from  inherent  decay.  But  it 
does  not  follow  that  the  excepted  risk  is  to  be 
confined  to  those  injuries  only.  If  the  insurer, 
for  the  purpose  of  guarding  against  natural  de- 
cay, has  made  the  exception  broad  enough  to 
include  other  losses,  he  is  entitled  to  exemption 
from  every  risk  which  is  plainly  and  explicitly 
included  within  the  terms  of  the  exception.  If 
the  terms  "free  from  average  unless  general," 
as  used  in  the  memorandum,  had  by  a  long 
course  of  commercial  usage  acquired  a  precise 
and  definite  meaning  among  commercial  men, 
it  would  be  the  duty  of  the  court  to  consider 
them  as  used  in  that  sense  in  a  recent  policy. 
Coit\.  Com.  In*.  Co.,  7  Johns.,  385;  A»tor  v. 
Union  Ins.  Co.,  1  Cow.,  202.  But  there  is  no 
evidence  that  the  term  "average,"  as  here  used, 
has  ever  been  understood  in  this  country  as 
meaning  a  partial  loss  arising  from  deteriora- 
tion in  the  quality  or  value  of  the  article  exclu- 
sively. This  clause  or  memorandum  was  intro- 
duced into  the  English  policies  eighty  years 
since,  but  no  decision  on  the  point  now  under 
consideration  took  place  in  that  country  until 
1812.  Previous  to  that  time  it  was  treated  by 
their  elementary  writers  as  an  unsettled  ques- 
tion. 1  Cpndy,  Marsh.,  239;  Parke,  102.  Since 
the  decision  of  *the  K.  B.,  in  Davy  v.  [*39 
Milford,  15  East,  559  it  is  considered  as  settled 
in  that  country,  that  if  any  distinct  package  or 
parcel  of  the  memorandum  article  is  totally  de- 
stroyed or  lost,  the  underwriter  is  liable  as  for 
a  total  loss,  pro  tanto.  But  he  is  not  responsi- 
ble for  any  damage  or  deterioration  in  value  of 
the  part  which  remains  in  specie.  A  late  En- 
glish writer  considers  the  same  principle  as  ex- 
tending to  the  general  clause  of  warranty, '  'free 
from  average  under  three  per  cent."  which  in 
this  country  is  usually  fixed  at  five.  Benecke, 
Ind.,  474. 

I  believe  in  the  U.  S.  the  terms  "partial  loss" 
and  "average"  are  understood  by  commercial 
men  to  mean  the  same  thing;  and  that  average 
other  than  general,  includes  every  loss  for 
which  the  underwriter  is  liable,  except  general 
average  and  total  loss, which  last  includes  total 
loss  with  salvage.  Partial  loss  includes  both 
general  and  particular  average,  and  the  latter 
includes  all  partial  losses,  except  general  aver- 
age. It  was  so  understood  by  Judge (Washington 
in  1807.  2  Wash.  C.  C.,  52.  Benecke  says, 
the  term  "average,"  as  understood  at  Lloyd's, 
does  not  include  particular  charges  for  salvage 
of  the  goods  where  there  is  no  total  loss  ;  and 
that  these  charges,  though  under  three  per 
cent.,  are  paid  by  the  underwriter  independent 
of  the  particular  average.  Benecke,  Ind.,  472. 
I  am  not  informed  whether  any  such  practice 
exists  in  this  country.  If  the  assured  can  re- 
cover against  the  underwriter  here  for  salvage 
charges  on  memorandum  articles,  it  must  be 

523 


39 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1829- 


under  that  clause  in  the  policy  which  author- 
izes the  owner  of  the  property  insured,  in  case 
of  loss  or  damage,  to  work,  labor  and  travel 
for  its  preservation,  and  the  claim  must  be  lim- 
ited to  such  charges  as  were  necessary  to  pre- 
serve the  property  from  a  loss  for  which  the 
assured  would  have  been  liable.  Per  Living- 
ston, J.,  7  Cr.,  415. 

There  being  no  decision  in  England  which 
is  binding  upon  this  court  on  the  question  now 
before  us,  we  are  not  compelled  to  declare  a 
different  rule  on  this  subject  from  that  which 
has  been  adopted  by  the  courts  of  the  U.  S.  In 
relation  to  the  law  of  insurance,  it  is  not  only 
important  that  it  should  be  fixed  and  certain, 
4O*]  but  it  is  equally  desirable  *that  the  prin- 
ciples adopted  should  be  the  same  in  all  the 
courts  of  this  country  ;  and  where  the  law  has 
been  deliberately  settled  in  the  Supreme  Court 
of  the  U.  S.,  or  in  the  Superior  Court  of  any 
particular  State,  the  rule  thus  adopted  should 
not  be  departed  from  by  any  other  court  on 
slight  grounds. 

The  decision  of  the  Supreme  Court  of  this 
State  in  Guerlain  v.  Col.  Ins.  Co.,  in  1811,  7 
Johns. ,  527,  was  not  upon  the  usual  memoran- 
dum and,  therefore,  may  be  considered  as  not 
directly  in  point  in  this  case.  That  was  an  in- 
surance upon  the  specific  articles  mentioned  in 
the  policy.  Most  of  the  articles  insured  were 
such  as  are  usually  contained  in  the  memoran- 
dum in  N.  Y.  policies.  But  the  risk  assumed 
in  that  case  was  special.  By  the  express  terms 
of  the  policy,  the  underwriters  were  not  to  be 
liable  for  any  loss  except  such  as  might  arise 
from  "general  average,  and  such  total  loss  as 
should  arise  by  the  absolute  destruction  of  the 
property."  The  distinction  contended  for  in 
this  case  between  partial  loss  and  particular 
average  did  not  arise,  but  the  distinction  be- 
tween a  total  loss  of  a  part  of  one  species  of 
property  ami  the  loss  of  the  whole  did  arise, 
and  was  there  decided.  There  was,  in  that  case, 
a  total  loss  of  a  part  of  each  of  the  several 
kinds  of  the  property  insured  ;  and  if  the  de- 
cision in  that  case  was  right,  there  is  no  ground 
for  the  distinction  between  a  loss  of  part  of  the 
property  in  quantity,  and  a  part  in  value.  The 
case  of  Biays  v.  Chesapeake  Ins.  Co.  was  de- 
cided the  next  year,  in  the  Circuit  Court  of  the 
U.  8.  for  the  District  of  Maryland.  The  policy 
was  on  a  cargo  of  hides  ;  and  the  facts  were, 
substantially,  the  same  as  in  the  case  now  be- 
fore us.  The  lighter  sunk  with  a  part  of  the 
cargo  on  board,  and  a  large  number  of  hides 
were  totally  lost.  The  court  gave  judgment 
for  the  defendant,  and  that  judgment  was  af- 
firmed by  the  Supreme  Court  of  the  U.  S.  in 
1813.  7  Cr.,  415.  This  case  was  followed  by 
Moreauv.  U.  S.  Ins.  Co.,  in  1814.  3  Wash.  C. 
C.,  256;  S.  C.,  1  Wb...  219,  and  Humphrey  v. 
Union  Ing.  Co.,  in  1824,  3  Mas.,  429,  where  the 
same  questions  arose  and  were  decided  in  the 
same  manner.  As  nearly  20  years  have  elapsed 
41*]  since  the  first  *of  these  decisions,  I 
think  it  must  now  be  considered  a  settled  rule 
of  American  insurance  law,  that  the  under- 
writer is  not  answerable  for  any  partial  loss  on 
momorandum  articles,  except  for  general  aver- 
age, unless  there  is  a  total  loss  of  the  whole  of 
the  particular  species,  whether  the  particular 
article  is  shipped  in  bulk,  as  in  the  case  before 
Judge  Washington,  or  in  separate  boxes  or 
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packages,  as  in  the  case   decided   by  Judge 
Story. 

In  Davy  v.  Mtiford,  the  decision  was  not 
made  upon  the  distinction  between  an  article 
in  separate  packages  and  an  article  in  bulk.  In 
that  case  there  was  no  evidence  of  the  total 
loss  of  any  entire  package.  The  flax  saved  had 
broken  loose  from  several  or  all  of  the  packa- 
ges and  floated  on  shore  ;  and  the  recovery 
must  have  been  for  the  gross  number  of  pounds 
which  had  been  totally  lost.  If  any  distinction 
existed  as  to  memorandum  articles,  betweea 
a  cargo  in  packages  and  a  cargo  in  bulk,  I 
should  consider  this  a  cargo  of  the  latter  de- 
scription, as  much  so  as  if  it  had  consisted  of 
dried  fish.  In  neither  case  does  the  value  de- 
pend upon  the  number  of  articles,  but  upon 
their  gross  weight.  It  is  true  these  hides  were 
originally  purchased  in  numero,  but  they  were 
not  put  in  packages  nor  separately  marked. 
They  were  purchased,  unquinted,  at  vari- 
ous prices,  in  20  different  parcels  ;  the  prices- 
varying  from  1,120  to  8,200  reis  per  hide. 
They  were  afterwards  quinted  in  four  parcels, 
and  then  shipped  together  in  bulk.  Although 
hides  are  purchased  in  South  America  in  nu- 
mero, yet  it  is  well  understood  there  as  well  a» 
here,  that  the  value  of  a  hide  depends  on  it* 
weight.  Persons  engaged  in  that  trade  under- 
stand the  difference  in  weight  between  an  ox- 
hide and  a  cow-hide  ;  between  campo  or  coun- 
try hides  and  those  which  are  obtained  from 
the  slaughter  yards,  called  chequered  hides;  be- 
tween qu,inted  hides,  where  the  smallest  have 
been  selected  by  way  of  duty  to  the  govern- 
ment, and  those  which  are  unquinted.  It  is 
impossible  to  say  what  was  the  value  of  the 
hides  which  were  lost  in  this  case,  except  by 
averaging  them  with  all  the  various  kinds  of 
hides  that  remained.  In  this  view  of  the  case,, 
if  the  word  "average"  had  no  technical  mean- 
ing among  Commercial  men,  the  terms  [*42 
of  this  policy  would  exempt  the  underwriters. 

As  this  insurance  was  made  in  1823,  after 
most  of  the  decisions  which  I  have  noticed 
had  been  published,  it  is  fairly  to  be  presumed 
both  parties  acted  in  reference  to  the  rule  as 
thus  settled  in  this  country,  and  that  the  pre- 
mium for  the  risk  was  charged  accordingly. 
Independent  of  the  grounds  above  suggested, 
I  sec  no  good  reason  in  favor  of  adopting  the 
English  rule,  on  this  subject,  in  preference  to 
that  adopted  in  our  own  courts.  If  the  ques- 
tion was  res  integra,  I  should  be  strongly  in- 
clined to  adopt  the  construction  which  the  de- 
fendants in  error  contend  for  in  this  case. 

I  think  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

By  Mr.  Senator  S.  Allen.  It  seems  to  be 
admitted  that  the  original  object  in  introduc- 
ing the  exceptions  contained  in  the  memoran- 
dum clause  in  marine  policies  of  insurance 
was,  to  save  the  underwriters  from  loss  upon 
articles  liable  to  deterioration  from  a  quality 
inherent  in  themselves  ;  and  if  this  was  the 
first  lime  the  subject  came  up  for  adjudica- 
tion, I  should  incline  to  the  opinion  that  the 
object  of  the  memorandum  being  to  exempt 
from  insurance,  except  in  a  particular  event, 
all  such  articles  as  are  subject  to  injury  by 
rot,  rust,  mold,  vermin  or  fermentation,  that 
when  a  total  loss  of  part  of  an  article  occurs, 
as  in  the  present  case,  occasioned  by  none  of 

WEND.  4. 


1829 


WADSWOKTH  v.  PACIFIC  INS.  Co. 


42 


the  causes  to  guard  against  which  the  memo- 
randum clause  was  inserted,  the  underwriters 
were  liable. 

By  a  case  referred  to  in  Phil.  Ins.,  492,  it 
appears  that  a  destruction  of  a  part  of  the  sub- 
ject insured,  with  the  exception  of  a  partial 
loss,  has  been  held  to  be  a  total  loss  of  such 
part  within  the  policy.  Where  only  a  small 
•quantity  of  a  parcel  of  flax,  warranted  free 
from  average  unless  general,  was  saved,  and 
the  remainder  totally  lost,  Ld.  Ellenborough 
said,  there  is  nothing  in  reason  or  precedent  to 
prevent  us  from  saying  that  the  assured  may 
recover,  for  no  case  has  been  cited  to  show 
that  where  the  least  particle  of  the  thing  exists 
in  specie,  the  assured  shall  be  prevented  from 
recovering  the  value  of  that  which  has  been 
totally  lost.  I  consider  that  the  assured  are 
43*]  entitled  to  recover,  as  for  a  total  *los8, 
the  value  of  that  which  was  in  fact  totally 
lost.  Benecke,  in  his  treatise  on  the  Principles 
of  Indemnity,  376,  after  noticing  the  above 
case,  and  others  where  the  goods  were  all  got 
on  shore,  though  much  damaged,  observes  : 
"From  all  these  decisions,  it  appears,  without 
contradiction,  that  when  goods  warranted  free 
from  particular  average  are  saved,  so  as  to 
remain  in  specie  in  the  hands  of  the  assured, 
and  are  of  some  value,  however  small,  even 
much  less  than  the  freight,  this  is  only  a  par- 
ticular average,  and  no  abandonment  can  take 
place  ;  and  if  part  of  the  goods  be  wholly  lost, 
and  another  part  saved,  that  part  which  is 
wholly  lost  is  considered  a  total  loss  upon  the 
underwriters,  even  without  abandonment." 

The  principle  adopted  by  our  own  courts, 
however,  appears  to  be,  that  there  must  be  a 
total  destruction  of  the  whole  article  before  a 
recovery  against  the  assurer  can  be  had.  Thus 
in  the  case  of  Le  Roy  v.  Gouverneur,  1  Johns. 
Cas.,  226,  where  there  was  a  memorandum  in 
a  policy  that  corn  should  be  free  from  average 
unless  general,  it  was  held  that  the  assurer  is 
protected  from  every  claim  for  a  total  loss 
where  there  has  not  been  an  actual  physical 
destruction  of  the  subject  insured  ;  and  in 
Guerlain  v.  Col.  Ins.  Co. ,  7  Johns. ,  527,  the 
same  construction  was  put  upon  a  policy 
against  general  average.  The  case  of  Biay* 
v.  Chesapeake  Ins.  Co.,  as  noted  in  Phil.  Ins., 
492,  appears  to  be  a  case  precisely  similar  to 
the  one  under  consideration.  Hides  insured 
free  from  average  were  put  into  lighters  to  be 
landed  at  Nieu  Diep,  and  one  of  the  lighters 
was  sunk.  Only  a  part  of  the  hides  were  re- 
covered. The  assured  claimed  for  a  total  loss 
of  the  hides  not  recovered,  and  for  the  ex- 
penses of  recovering  the  others.  Mr.  Justice  Liv- 
ingston, giving  the  opinion  of  the  court,  said, 
when  only  a  part  of  the  cargo,  consisting  all 
of  the  same  kind  of  articles,  is  lost,  and  the 
residue  arrives  in  safety  at  its  port  of  destina- 
tion, the  loss  cannot  but  be  partial.  In  regard 
to  the  expenses  of  recovering  the  hides,  the 
underwriters  not  being  answerable  for  the 

Principal  loss,  cannot  be  so  for  the  expenses 
i  recovering  the  property.  Chancellor  Kent, 
in  his  Commentaries,  considers  the  doctrine  as 
44*]  settled  in  the  *American  courts,  that  in 
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order  to  charge  the  assurer  the  memorandum 
articles  must  be  specifically  destroyed,  and  not 
exist  in  specie. 

It  appears,  therefore,  from  all  the  cases  de- 
cided in  our  own  courts,  which  have  come 
within  my  knowledge  or  research,  that  the 
memorandum  must  be  literally  understood, and 
when  insurance  is  made  on  a  designated  arti- 
cle of  one  kind,  such  as  the  hides  in  question, 
free  from  average  unless  general,  the  assured 
must  abandon  all  hope  of  recovery,  unless  the 
vessel  founder  at  sea,  and  the  hides  go  to  the 
bottom  and  not  one  of  them  be  saved  or  recov- 
ered, or  unless  they  be  thrown  overboard  in 
order  to  the  salvation  of  the  ship  and  the  re- 
mainder of  the  cargo. 

Now,  although  Ihold  with  Mr.  Phillips^that 
so  far  as  a  policy  relates  to  the  articles  contained 
in  the  memorandum  (except  during  a  war, 
when  there  is  great  risk  of  capture),  it  is  a  very 
imperfect  indemnity,  and  one  that  is  hardly 
worth  stipulating  for,  the  risk  of  what  is  con- 
strued to  be  a  total  loss  being  very  small  ;  I 
am,  nevertheless,  unwilling  to  unsettle  the  law 
as  established  so  uniformly  by  our  own  courts. 
The  policy  being  viewed  as  an  article  of  agree- 
ment between  the  assured  and  the  assurer,  it 
is  competent  for  the  former  to  insist  upon  bet- 
ter terms,  or  in  the  event  of  refusal,  to  become 
his  own  assurer  on  these  excepted  or  memo- 
randum articles.  I  am,  therefore,  in  favor  of 
affirming  the  decision  of  the  court  below. 

By  Mr.  Senator  Mather.  On  the  argument 
before  us,  it  was  all  but  conceded  that  the  rule 
established  by  the  English  courts  in  relation  to 
the  principal  question  presented  by  this  case  is 
the  true  rule ;  but  it  was  said  that  the  decisions 
of  our  own  courts  were  at  variance  with  it , and 
we  were  urged  to  sanction  the  rule  which  had 
been  adopted  by  our  own  courts  on  account  of 
the  acquiescence  of  the  commercial  communi- 
ty and  the  length  of  time  it  had  prevailed  here. 
Considering  the  law  as  not  settled  here,  not- 
withstanding the  decisions  alluded  to ;  satis- 
fied that  the  rule  established  in  England  is  the 
rule  which  ought  to  prevail ;  and  believing 
that  the  Supreme  Court  of  this  State  concur  in 
opinion  with  me,  from  the  intimation  given  by 
them  of  a  desire  to  be  relieved  from  the  oblig- 
atory* force  of  former  decisions  made  [*4o 
in  that  court,  I  am  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  in  this  case  ought 
to  be  reversed. 

On  the  final  question — Shall  the  judgment  of 
the  Supreme  Court  be  affirmed  or  reversed? — 
the  members  of  the  court  ranged  themselves  as 
follows : 

For  affirmance — The  Chancellor  and  Senators 
E.  B.  Allen,  S.  Alien,  Benton,  Maynard,  M'Lean, 
Oliver,  Rexford,  Smith,  Stebbins,  and  Throop. 

For  reversal — Senators  Boughton,  Enos,  Ha- 
ger, Mather, M'Martin,Sanford,  Warren  Wheeler. 

Whereupon  the  judgment  of  the  Supreme  Court 
was  affirmed,  with  costs. 

Cited  fn-19  N.  Y.,  277 ;  44  N.  Y.,  216 ;  66  N.  Y.,  514; 
9  Hun,  886 ;  20  Hun.  333 :  17  Barb..  307 :  1  Rob.,  498 ; 

3  Rob..  543 ;  K  LOR.  Obs..  77  :  14  Allen,  334 ;  47  111.,  88; 

4  Am.  Rep.,  666  (44  N.  Y..  304). 
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THE  AMERICAN  INSURANCE  COM- 
PANY 

v. 
CENTER. 

Marine  Insurance —  Technical  Total  Loss —  What 
Sufficient  to  Authorize  Abandonment — Esti- 
mate of  Probable  Expense  of  Repairs  of  Vessel 
— How  Determined — Master  Authorized  to  Sell 
Ship  or  Cargo  only  in  Case  of  Absolute  Neces- 
sity— Transhipment  of  Cargo. 

In  case  of  a  technical  total  loss  of  a  vessel  insured, 
If  no  freight  pro  rota  itineris  has  been  earned,  or  if 
the  expense  of  sending  on  the  cargo  bylanother  ves- 
sel will  exceed  a  moiety  of  the  freight  agreed  upon 
by  the  charter-party,  it  is  a  technical  total  loss  of 
the  freight  which  will  authorize  the  assured  to  aban- 
don ;«a  technical  total  loss  of  the  vessel  involves  a 
loss  of  the  freight. 

A  vessel  injured  by  a  peril  of  the  sea  cannot  be 
abandoned  merely  because  material  to  make  full  re- 
pairs cannot  be  procured  at  the  place  where  she 
happens  to  be :  if  the  vessel  is  not  injured  to  a  moi- 
ety of  her  value,  it  is  the  duty  of  the  master  to 
make  her  seaworthy  and  to  proceed  on  the  voyage, 
and  the  underwriter  will  be  bound  to  furnish  a  com- 
plete indemnity  for  any  additional  expense  subse- 
quently incurred  in  completing  the  repairs. 

In  making  an  estimate  of  the  probable  expense  of 
the  repair  of  a  vessel  so  as  to  ascertain  whether  the 
injury  sustained  will  authorize  an  abandonment, 
the  expense  is  to  be  estimated  with  reference  to  the 
cost  of  repairs  at  the  port  of  necessity :  if,  however, 
full  repairs  cannot  be  made  there,  but  the  vessel  can 
be  repaired  in  part  so  as  to  render  her  seaworthy 
and  enable  her  to  pursue  her  voyage,  then  to  the 
probable  expense  at  the  port  of  necessity  it  is  prop- 
er to  add  the  expense  of  the  additional  repairs  at 
the  place  where  the  vessel  would  most  probably  be 
repaired  in  full. 

The  master  is  not  authorized  to  sell  the  ship  or 
cargo  except  in  a  case  of  absolute  necessity,  where 
he  is  not  in  a  situation  to  consult  with  his  owner, 
and  where  the  preservation  of  the  property  makes 
it  necessary  for  him  to  act  as  the  agent  of  whom  it 
may  concern. 

46*]  *In  England  it  is  held  that  it  is  the  duty  of  the 
master  to  repair  the  vessel  unless  there  be  an  actual 
total  loss,  or  he  has  no  means  of  repairing  and  can- 
not procure  any  by  the  hypothecation  of  the  ship  or 
cargo.  In  this  country  the  right  of  the  master  to 
sell  is  more  extensive ;  if  there  be  a  technical  total 
loss,  and  the  master  has  reason  to  believe  that  his 
owner  will  elect  to  abandon.be  is  under  no  obligation 
to  repair,  but  may  sell  the  vessel,  and  such  sale  does 
not  take  away  the  right  of  abandonment,  nor  con- 
vert a  total  into  a  partial  loss. 

A  ship-owner,  entitled  to  abandon  the  vessel  by 
reason  of  the  extent  of  injury  received  by  her  from 
the  perils  insured  against,  cannot  be  required  by  a 
shipper  of  the  cargo  to  repair  for  the  purpose  of 
sending  on  the  cargo :  he  can  only  be  required  to 
send  it  on  if  another  vessel  can  be  procured. 

It  seems  that  where  a  cargo  is  sent  on  by  another 
vessel  for  the  benefit  of  salvage  on  the  freight,  the 
underwriter  on  the  freight  is  bound  to  pay  the  ex- 
pense of  the  transhipment,  and  the  owner  or  under 
writer  on  the  cargo  is  only  chargeable  with  the  ex- 
tra expense  beyond  the  amount  of  freight  as  fixed 
in  the  original  charter-party. 

Whether  shippers  have  a  right  to  demand  a  re- 
turn of  the  goods  without  paying  freight,  where  a 
vessel  meets  with  a  disaster  on  the  day  after  sailing 
and  returns  to  her  port  of  departure  to  repair, 
qucere. 

Citations— 3  Mason,  27 :  7  Taunt.,  755 ;  4  Dow.  & 
Ry.,  203,  207.  210,  n. ;  6  J.  B.  Moore,  397 ;  1  Bing.,  445 : 
12  Johns.,  107 ;  4  Johns.,  Ch.,  218 ;  Benecke.  Ins.,  449; 
3  Johns.  Cas.,  182;  11  Johns.,  315 :  3  Cai.,  16;  Phil.  Ins., 
401. 

TERROR  from  the  Supreme  Court.  Center 
Jul  sued  the  American  Insurance  Company  on 
a  policy  of  insurance  on  the  freight  of  the  ship 
Pallas  on  a  voyage  from  New  Orleans  to 
Havre.  The  same  Co.,  had  also  insured  the  ship 
which  was  valued  at  $10,000  ;  The  freight  was 
valued  at  $6,000.  Nov.  22.  1824,  the  ship 
sailed  from  N.  O.,  with  a  full  cargo  of  cotton 
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on  board,  the  freight  of  which,  if  earned, 
would  have  amounted  to  $7,627.37.  On  the  next 
day  after  leaving  port  she  struck  upon  the 
spit,  a  little  to  the  northward  of  the  bar,  at  the 
mouth  of  the  River  Mississippi,  and  was  so 
much  damaged  as  to  render  it  necesssary  that 
she  should  return  to  N.  O.,  for  repairs.  Her 
cargo  was  discharged  and  her  keel  hove  out  to 
ascertain  the  extent  of  damage  she  had  received. 
A  survey  was  had  by  the  port- wardens  assisted 
by  three  ship-masters  and  a  ship-carpenter,  as- 
sociated with  the  wardens  at  the  request  of  the 
agent  of  the  insurance  companies  of  N.  Y.. 
resident  at  N.  O.,  who,  however,  at  the  time 
was  unapprised  that  an  insurance  had  been  ef- 
fected. The  wardens  and  the  others  concurred 
in  the  opinion  that  the  expense  of  repair  would 
amount  nearly  to  the  full  value  of  the  ship, 
and  that  it  would  be  more  to  the  interest  of  all 
concerned  to  abandon  and  have  her  sold  for 
whatever  she  might  bring  than  *to  put  [*47 
upon  her  the  expenses  necessary  to  place  her 
in  a  seaworthy  condition.  Information  of  the 
result  of  the  survey  was  immediately  commu- 
nicated to  the  assured  at  N.  Y.,  who,  Jan.  21, 
1825,  abandoned  the  ship  and  freight  to  the 
underwriters.  Jan.  17,  1825,  the  ship  was  sold 
at  public  vendue,  under  the  direction  of  the 
wardens  of  the  port,  for  the  sum  of  $2.800. 
The  Pallas  was  coppered,  and  her  copper  was 
very  much  injured  by  the  damage  she  had  sus- 
tained. None  could  be  obtained  at  N.  O.,to  re- 
pair her  ;  and  the  shippers  were  unwilling  to 
have  the  cotton  go  on  in  her  upon  her  being 
sheathed  with  wood  instead  of  copper,  having 
ordered  insurance  on  the  cotton  in  a  coppered 
vessel.  The  cargo,  therefore,  was  delivered 
back  to  the  shippers,  who  paid  nearly  $1,800 
as  their  share  of  the  general  average.  During 
the  trial  of  the  cause  upon  the  vessel  policy  it 
was  agreed  by  the  counsel  of  the  parties  that 
the  same  jury  should  pass  upon  this  cause  ; 
and  the  jury  having  afterwards  given  a  ver- 
dict in  the  former  cause  in  favor  of  the  plaint- 
iff, an  agreement  in  writing  was  entered  into 
by  the  counsel  to  the  following  effect  :  that  the 
jury  should  find  a  general  verdict,  subject 
to  the  opinion  of  the  court,  upon  a  case  in 
which  the  following  facts  should  be  inserted 
as  found  by  the  jury  :  1.  That  the  vessel  could 
not  have  been  repaired  at  N.  O.,  by  re-copper- 
ing her  ;  2.  That  if  copper  had  been  procura- 
ble at  N.  O.,  at  its  usual  price,  the  expenses  of 
repairing  the  vessel  fully  at  that  port  would 
have  exceeded  a  moiety  of  her  value  in  the  pol- 
icy, making  the  usual  deductions  ;  3.  That  the 
vessel  might  have  been  repaired  at  N.  O., 
sheathing  her  with  wood,  so  as  to  render  her 
seaworthy  and  competent  to  perform  the  voy- 
age to  Havre  with  a  full  cargo  at  an  expense 
less  than  such  moiety  ;  and  4.  That  the  ex- 
pense of  re-coppering  the  vessel  at  Havre  or 
N,  Y.,  added  to  the  expense  of  repairing  and 
sheathing  her  with  wood  at  N.  O.,  would  have 
exceeded  a  moiety  of  the  valuation  in  the  pol- 
icy, making  the  usual  deductions. 

The  judge  presiding  at  the  trial  charged  the 
jury  that  the  evidence  was  sufficient  to  entitle 
the  plaintiff  to  recover  as  for  a  total  loss.  The 
defendants  excepted,  and  the  jury  found  for 
*the  plaintiff.  The  defendants  moved  [*48 
for  a  new  trial  on  the  bill  of  exceptions,  which 
was  denied  by  the  Supreme  Court,  and  judg- 
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ment  given  for  the  plaintiff.  For  the  reasons 
of  the  Supreme  Court  see  7  Cow.,  564.  The  de- 
fendants sued  out  their  writ  of  error. 

The  cause  was  argued  in  this  court  by, 

Messrs.  O.  Hoffman  and  J.  Duer,  for  the 
plaintiffs  in  error,  and  by, 

Measrs.  P.  A.  Jay  and  G.  Griffin,  for  the 
defendants  in  error. 

The  following  points  were  made  on  the  part 
of  the  plaintiffs  in  error: 

1.  That  there  was  not  a  constructive  total 
loss  of  the  vessel  and,  consequently,  a  total 
loss  of  the  freight  cannot  be  claimed. . 

2.  That  the    abandonment  cannot  be  sus- 
tained on  the  sole  ground  that  the  vessel  could 
not  be  fully  repaired  at  the  port  of  disaster. 

8.  That  the  assured  is  in  no  case  entitled  to 
abandon  for  sea  damage,  where  the  vessel  is 
capable  of  being  repaired,  so  as  to  prosecute 
her  voyage,  at  an  expense  less  than  half  her 
value. 

4.  That  on  the  supposition  of  a  constructive 
total  loss  of  the  vessel,  the  right  to  abandon 
was  devested  by  the  unnecessary  sale  of  the 
vessel,  by  the  agents  of  the  assured,  at  N.  O. 

5.  That  the  total  loss  of  the  vessel  does  not 
draw  after  it,  as  a  necessary  consequence,  a  to- 
tal loss  of  the  freight. 

6.  That  the  true  construction  of  the  freight 
policy  is,  that  the  assured  shall  be  indemnified, 
if  by  the  perils  insured  against  he  shall  be  pre- 
vented from  earning  his  freight,  under  the  con- 
tract between  him  and  the  shipper. 

7.  That,  consequently,  a  total  loss  of  freight 
can  never  be  claimed,  unless  the  assured,  by 
the  perils  insured  against,  has  been  discharged 
from  his  obligation  to  the  shipper  to  perform 
the  voyage. 

8.  That  in  the  present  case,  the  contract  be- 
tween the  shipper  and  the  assured  was  not  dis- 
charged by  the  perils  insured  against,   and, 
under  the  circumstances,  it  was  the  duty  of  the 
49*]  *master,  by  repairing  his  vessel  or  pro- 
curing a  new  one,  to  have  earned  the  stipulat- 
ed freight. 

9.  That,  in  any  view  of  the  case,  judgment 
ought  not  to  have  been  rendered  for  the  whole 
amount  claimed,  as  the  defendants  were  en- 
titled to  a  deduction  of  what  might  have  been 
saved  by  a  transhipment  of  the  goods. 

The  following  points  were  made  on  the  part 
of  the  defendant  in  error: 

1.  There  was  a  constructive  total  loss  of  the 
vessel. 

2.  The  right  to  claim  for  such  total  loss  was 
not  impaired  by  the  sale  of  the  vessel  at  N.  O. 

3.  The  total  loss  of  the  vessel  involved  a  to- 
tal loss  of  the  freight. 

4.  Had  the  assured  proceeded  to  repair  the 
vessel  as  well  as  she  could  have  been  repaired 
at  N.  O.,  the  shippers  of  the  cargo  had,  under 
the  circumstances  of  the  case,  a  right  to  refuse, 
and  did  refuse,  to  permit  the  cargo  to  be  re- 
shipped  therein. 

5.  By  the  abandonment  of  the  vessel  to  the 
defendants,  it  ceased,  from  the  time  of  the  dis- 
aster, to  be  the  property  of  the  plaintiff,  and 
of  course  he  had  no  right  to  the  subsequent 
use  of  the  vessel. 

6.  The  plaintiff  could  not  have  procured  an- 
other vessel  to  transport  the  cargo  to  the  port 
of  its  destination  for  a  moiety  of  the  freight  as 
valued  in  the  policy. 

WEND.  4. 


The  cause  having  been  very  fully  argued 
when  in  the  Supreme  Court,  by  Metar*.  O. 
Griffin  and  Thomas  Addis  Emmet  for  the  as- 
sured, and  by  Metsrt.  J.  Duer&nd  D.  B.  Ogden 
for  the  assurers,  the  reporter  begs  leave  to  re- 
fer the  reader  to  the  report  of  the  arguments  of 
counsel  in  that  court,  to  be  found  in  7  Cow., 
569-579,  as  embracing  a  general  view  of  the 
arguments  and  cases  relied  on  by  the  counsel 
in  this  court. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  This  is  an  action  upon 
a  policy  on  the.  freight  of  the  ship  Pallas,  on 
a  voyage  from  New  Orleans  to  Havre,  and  the 
right  of  the  plaintiff  to  recover  for  a  total  loss 
depends  upon  the  question  whether  there  was  a 
valid  abandonment  to  the  underwriters  upon 
the  policy  on  the  *ship.  I  shall,  there-  [*5O 
fore,  proceed,  in  the  first  place,  to  examine  that 
question. 

From  whatever  source  the  principle  was  de- 
rived, it  is  now  well  settled  in  this  country  that 
the  assured  may  abandon  for  a  total  loss  when- 
ever the  ship  is  injured,  by  the  perils  insured 
against,  to  a  moiety  of  her  value.  But  there 
has  been  some  diversity  of  opinion  as  to  the 
mode  of  applying  the  principle  to  cases.  On 
the  trial  of  the  suit  on  the  ship  policy,  it  was 
insisted,  on  the  part  of  the  underwriters,  that 
in  determining  the  question  of  technical  total 
loss,  the  assured  was  bound  by  the  valuation 
in  the  policy;  and  that  he  had  no  right  to 
abandon  unless  the  expenses  of  repairs,  after 
making  the  usual  deduction,  would  exceed  a 
moiety  of  the  value  as  thus  fixed.  Having  at 
that  time  a  very  imperfect  knowtedge  of  in- 
surance law,  I1  decided  that  question  against 
the  underwriters,  on  the  authority  of  Peel  v. 
Merck.  In».  Co.,  3  Mas.,  27,  which  case  had 
then  been  published  only  in  pamphlet  form. 
As  the  counsel  for  the  assured  were  not  will- 
ing to  risk  their  cause  upon  Judge  Story's  opin- 
ion on  this  point,  they  waived  the  benefit  of  my 
decision  in  their  favor,  before  the  cause  went 
to  the  jury.  Although  this  question  was  after- 
wards argued  before  the  Supreme  Court,  it 
does  not  properly  arise  upon  the  bill  of  excep- 
tions in  this  case  :  and  I  merely  notice  it  here 
for  the  purpose  of  saying  that  the  doubts  I  en- 
tertained as  to  the  correctness  of  my  decision 
on  this  question  at  the  trial  have  not  been  weak- 
ened by  subsequent  investigation  and  reflec- 
tion. The  extent  of  the  injury  is  to  be  calcu- 
lated with  reference  to  the  value  of  the  ship 
before  the  disaster.  Hence  the  application  of 
the  principle  of  deducting  one  third  from  the 
estimated  expense  of  full  repairs,  for  the  pur- 
pose of  ascertaining  whether  she  is  injured  to 
a  moiety  of  her  value. 

For  the  purposes  of  this  suit,  the  value  of 
the  ship  at  the  time  of  the  disaster  is  fixed  at 
$10,000,  as  estimated  in  the  policy.  It  is  also 
found  by  the  jury  that  the  expense  of  full  re- 
pairs of  the  ship  at  N.  O.,  including  copper  at 
its  usual  price  at  that  place,  would  have  ex- 
ceeded a  moiety  of  *that  sum.  after  mak-  [*51 
ing  the  usual  deduction  of  one  third.  But  full 
repairs  could  not  have  been  made  at  that  port, 
because  no  suitable  copper  was  to  be  had. 

1.— This  cause  was  trial  at  the  New  York  Circuit 
in  April,  1826,  before  the  Chancellor,  he  then  being' 
one  of  the  Circuit  Judges  of  the  State. 
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The  counsel  for  the  assured  suppose  this  was 
a  sufficient  cause  of  abandonment,  although 
the  ship  was  not  injured  to  a  moiety  of  her 
value.  I  know  of  no  principle  which  can  au- 
thorize the  abandonment  of  the  vessel,  either 
in  port  or  elsewhere,  merely  because  materials 
cannot  be  had  there  to  make  full  repairs.  If 
the  ship  is  not  injured  to  a  moiety  of  her  value, 
it  is  the  duty  of  the  master  to  make  her  sea- 
worthy and  to  proceed  on  the  voyage;  and  if 
the  assured  completes  the  repairs  afterwards, 
the  underwriters  must  pay  the  additional  ex- 
pense, so  as  to  furnish  a  complete  indemnity. 

On  the  other  hand,  it  is  contended  that  the 
master  is  bound  to  make  the  ship  seaworthy 
and  proceed  on  his  voyage,  if  full  repairs  can- 
not be  made  at  the  port  of  necessity,  although 
injured  to  more  than  a  moiety.  This,  also,  is 
following  a  technical  rule  beyond  the  reason 
•on  which  it  is  founded.  The  rule  is  that  the 
repairs  must  be  estimated  at  the  port  of  neces- 
sity. But  the  rights  of  the  parties  are  not  to 
be  sacrificed  to  this  technical  rule,  if  for  any 
•cause  it  is  impossible  to  make  full  repairs  there. 
As  that  is  the  natural  and  proper  place  to  make 
full  repairs,  the  expense  is  to  be  estimated 
with  reference  to  the  prices  at  that  place, 
-whether  they  are  high  or  low  ;  but  if  repairs 
•cannot  be  made  there,  so  as  to  restore  the  sub- 
ject insured  to  its  former  state,  it  will  then  be 
necessary  to  inquire  where  the  additional  re- 
pairs would  naturally  be  made,  and  to  add  the 
expense  of  such  at  that  place  to  the  amount  of 
those  which  could  be  made  at  the  port  of  neces- 
sity. If  the  master  had  decided  to  repair  in 
this  case,  what  would  have  been  his  natural 
•course?  As  he  could  not  re-copper  at  N.  O., 
the  ship  would  have  been  rendered  seaworthy 
for  the  voyage  by  wooden  sheathing  of  a  prop- 
er thickness  to  receive  the  copper  afterwards  ; 
and  there  being  no  copper  fastenings  at  that 
place,  iron  fastenings  must,  from  necessity,  be 
used.  After  the  cargo  was  discharged  at 
Havre,  copper  fastenings  and  copper  sheathing 
would  be  added  to  complete  the  repairs  ;  and 
an  estimate  of  the  aggregate  amount  of  mak- 
ing the  repairs  in  that  manner  would  be  the 
proper  criterion  for  determining  whether  the 
52*]  ship  was  injured  *in  such  a  manner  as  to 
authorize  an  abandonment ;  in  other  words, 
whether  she  was  worth  repairing  in  that  man- 
ner. From  the  facts  found  by  the  jury,  there 
was  a  total  loss  of  the  ship,  viewing  the  case  in 
the  most  favorable  light  for  the  underwriters. 

The  right  to  abandon  having  once  existed, 
did  the  assured  lose  that  right  by  the  sale  of 
the  ship?  The  master  is  not  authorized  to  sell 
the  ship  or  cargo,  except  in  a  case  of  absolute 
necessity,  when  he  is  not  in  a  situation  to  con- 
sult with  his  owner,  and  when  the  preserva- 
tion of  the  property  makes  it  necessary  for  him 
to  act  as  the  agent  of  whom  it  may  concern.  I 
think,  with  the  counsel  for  the  underwriters, 
that  the  rule  of  a  technical  total  loss  of  the 
ship,  if  injured  to  a  moiety  of  the  value,  has 
never  been  acted  on  in  England.  The  recent 
cases  show  pretty  clearly  that  no  such  rule  ex- 
ists there  ;  and  it  is  necessary  to  bear  this  in 
mind  in  examining  the  English  cases  as  to  the 
right  of  the  master  to  sell.  It  is  there  the  duty 
of  the  master  to  repair  the  vessel  unless  there 
is  an  actual  total  loss,  or  he  has  no  means  of 
repairing,  and  cannot  procure  any  by  the  hy- 
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pothecation  of  the  ship  or  cargo.  Idle  v.  Royal 
Exc.  Ass.  Co.,  7  Taunt.,  755  ;  4  Dow.  &  Ry., 
210  note;  Read  v.  Bonham,  6  J.  B.  Moore,  397; 
Meaburn  v.  Leckte,  4  Dow.  &  Ry . ,  207  ;  Robert- 
son v.  Clark,  1  Bing.,  445  ;  Cambridge  v.  An- 
derton,  4  Dow.  &  Ry. ,  203.  In  these  cases  the 
question  was  not  whether  a  sale  by  the  master 
deprived  the  assured  of  a  right  to  abandon 
which  previously  existed,  but  whether  the  sale 
was  absolutely  necessary  so  as  to  constitute  a 
total  loss.  And  the  more  recent  decisions  show 
that  no  abandonment  is  necessary  in  those 
cases,  where  the  ship  has  been  properly  sold 
by  the  master. 

In  this  country  the  right  of  the  master  to  sell 
must  necessarily  be  more  extensive.  If  there 
is  a  technical  total  loss,  and  he  has  reason  to 
believe  that  his  owner  will  elect  to  abandon, 
he  is  under  no  obligation  to  repair  where  it  is 
not  for  the  interest  of  the  owner  to  do  so.  The 
underwriter  cannot  require  anything  of  the 
master  which  could  not  be  required  of  the  as- 
sured himself,  if  he  were  on  the  spot.  If  the 
assured  had  been  at  N.  O.  at  the  time  of  the 
disaster,  *and  had  sent  on  a  notice  of  [*53 
abandonment  to  the  underwriters,  it  would 
still  have  been  his  duty  to  preserve  the  prop- 
erty for  the  benefit  of  salvage.  Probably  it 
would  have  been  his  duty  to  do  precisely  what 
was  done  by  the  master.  If  the  ship  was  prop- 
erly abandoned  to  the  underwriters,  it  was  for 
their  interest  that  a  sale  should  be  made  with- 
out delay.  There  is  no  complaint  in  this  case 
that  the  ship  did  not  sell  for  its  full  value.  Al- 
though the  general  agent  had  no  authority  to 
accept  an  abandonment,  or  to  bind  the  insur- 
ers, he  was  appointed  to  see  to  their  interests 
generally.  He  was  constantly  consulted  by 
the  master,  was  present  at  the  sale,  and  was 
perfectly  satisfied  that  all  the  proceedings  were 
fair  and  honest,  for  the  benefit  of  whoever  it 
might  concern.  A  sale  thus  made  would  not 
create  a  total  loss  so  as  to  give  a  right  to  aban- 
don ;  but  I  think  it  did  not  take  away  the  right 
of  abandonment,  and  make  a  partial  loss  of 
that  which  the  assured  had  a  right  to  treat  as 
total. 

Under  a  general  policy  of  insurance  the  ship- 
owner can  have  no  right  to  abandon  which  is 
inconsistent  with  his  general  duty  to  the  own- 
er of  the  cargo.  If  he  has  a  right  to  abandon 
the  ship  when  it  is  injured  to  a  certain  extent, 
the  shipper  cannot  require  him  to  repair  for 
the  purpose  of  sending  on  the  cargo.  He  can 
only  be  required  to  send  it  on  if  another  vessel 
can  be  procured.  A  technical  total  loss  of  the 
vessel  involves  a  loss  of  the  freight.  By  the 
abandonment  of  the  vessel,  she  is  no  longer  in 
a  situation  to  earn  freight  for  the  assured.  The 
underwriters  are  under  no  obligation  to  carry 
on  the  cargo  ;  and  if  they  do  they  will  be  en- 
titled to  all  the  freight  subsequently  earned. 
The  insurance  on  freight  is  an  agreement  that 
the  perils  insured  against  shall  not  prevent  the 
ship  from  earning  full  freight  for  the  assured 
on  that  voyage.  If  the  ship  is  totally  lost,  or 
rightfully  abandoned  before  the  voyage  is  qom- 
pleted  she  cannot  earn  full  freight,  and  the  un- 
derwriter is  bound  to  indemnify  the  assured 
for  the  loss  which  he  has  sustained.  If  no 
freight  pro  rata  itineris  has  been  earned,  or  the 
expense  of  sending  on  the  cargo  by  another 
vessel  is  equal  to,  or  exceeds  the  whole  amount 
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of  freight  agreed  upon  by  the  charter-party  ; 
er  if  no  other  conveyance  can  be  had  at  the 
54*]  port  of  necessity,  *and  the  owner  refuses 
to  receive  the  goods,  there  is  an  absolute  total 
loss  of  the  freight,  and  no  abandonment  is  nec- 
essary, because  there  is  nothing  left  to  aban- 
don. 12  Johns.,  107. 

If.  the  expense  of  sending  on  the  cargo  by 
another  vessel  will  exceed  a  moiety  of  the 
freight,  it  is  a  technical  total  loss  of  the  freight 
which  will  authorize  the  assured  to  abandon. 
But  the  only  benefit  of  an  abandonment  in  such 
a  case  is  to  throw  the  risk  and  expense  of  col- 
lection and  other  incidental  expenses  upon  the 
underwriter  ;  and  to  entitle  the  owner  of  the 
freight  to  recover  the  whole  amount  insured 
-without  delay. 

If  freight  pro  rata  itinerw  has  been  earned, 
it  is  the  duty  of  the  master  to  receive  such 
freight  from  the  owner  of  the  cargo,  or  to  send 
on  the  goods  for  the  benefit  of  the  salvage  on 
the  freight.  Where  there  has  been  no  aban- 
donment of  the  freight,  the  amount  of  salvage 
lost  by  the  neglect  of  the  master  to  send  on  the 
goods  must  fall  upon  the  assured. 

The  counsel  for  the  plaintiffs  in  error  sup- 
posed the  underwriter  on  the  freight  was  not 
answerable  for  the  expense  of  sending  on  the 
cargo  in  another  vessel ;  but  I  apprehend  there 
can  be  no  doubt  on  that  point.  It  may  be  the 
duty  of  the  master  to  send  on  the  goods  for  the 
purpose  of  saving  the  cargo  as  well  as  the 
freight.  When  they  are  sent  on  for  the  bene- 
fit of  salvage  on  the  freight  the  underwriters 
on  that  are  bound  to  pay  the  expense  of  the 
transhipment.  Benecke,  Ind.,  449.  And  the 
owner,  or  underwriter  on  the  cargo,  is  only 
chargeable  with  the  extra  expense  beyond  the 
amount  of  freight  as  fixed  in  the  original  char- 
ter-party.  Searle  v.  Scovett,  4  Johns.  Ch.,  218. 

In  this  case  the  vessel  was  totally  lost  and 
gone  from  the  owner  of  the  freight  by  a  right- 
ful abandonment.  The  cargo  was  returned  to 
the  shippers  at  the  port  of  lading,  and  no 
freight  pro  rata  itineris  had  been  earned.  A 
.small  saving  might  have  been  made  in  the  ex- 
pense of  compressing  the  cargo  ;  but  that  was 
hardly  sufficient  to  compensate  the  underwrit- 
ers for  the  risk  and  expense  of  collecting  the 
freight,  if  the  cargo  had  arrived  at  the  port  of 
•destination.  I  have  doubts  as  to  the  right  of 
the  shippers  to  demand  a  return  of  the  goods 
without  paying  freight.  But  as  they  were  will- 
55*]  ing  *to  receive  the  cargo,  I  think  the 
master  acted  properly  and  with  a  view  to  the 
interest  of  all  concerned  in  not  sending  it  on 
by  other  vessels.  • 

My  opinion  is  that  there  was  a  total  loss  of 
the  freight,  for  which  the  underwriters  are 
answerable  ;  and  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed,  with  the  us- 
ual damages  and  costs. 

By  Mr.  Senator  S.  Allen.  The  plaintiffs 
in  error  insist  that  there  was  not  a  constructive 
total  loss  of  the  vessel,  and  that,  therefore,  a 
total  loss  of  the  freight  cannot  be  claimed. 

The  numerous  decisions,  on  nearly  similar 
cases  to  the  present,  which  have  occurred  in 
our  courts,  it  appears  to  me,  will  warrant  the 
following  summary : 

If  a  ship  is  injured  by  any  of  the  perils  in- 
sured against,  so  that  she  will  cost  more  than 
half  her  value  to  place  her  in  as  good  order  and 
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condition  as  she  was  in  when  the  policy  com- 
menced to  operate,  she  may  be  abandoned  to 
the  underwriters,  and  the  assured  may  recover 
for  a  total  loss.  That  the  value  in  the  policy, 
in  general,  is  a  good  criterion  by  which  to  judge 
of  the  value  of  the  ship,  and  the  expense  of  re- 
pairs at  the  port  where  she  has  taken  shelter  is 
the  rule  by  which  to  determine  the  amount  of 
injury  received,  and  the  estimate  must  be  such 
as  will  fully  reinstate  the  vessel  with  the  same 
or  equally  as  good  materials  as  she  was  com- 
posed of  at  the  time  of  the  disaster.  On  the  sub- 
ject of  repairs  one  third  new  for  old,  there  ap- 
pears to  have  been  opposing  opinions:  the  case 
of  Depuy  v.  United  Ins.  Co.,  3  Johns.  Cas.,  182, 
on  one  side,  and  Dunham  v.  Com.  Ins.  Co.,  11 
Johns.,  315,  on  the  other;  but,  in  my  view,  the 
deduction  of  one  third  new  for  old  will  hardly 
apply  to  cases  of  abandonment  for  a  total  loss, 
as  the  assured  in  such  case  receives  none  of  the 
benefits  intended  by  the  rule.  Where  a  partial 
loss  occurs  and  the  vessel  is  repaired,  the  bene- 
efit  of  new  for  old  goes  to  the  assured,  and  hav- 
ing received  his  vessel  in  her  improved  condi- 
tion, it  is  but  right  he  should  make  the  allow- 
ance; but  not  so  when  the  property  goes  out  of 
his  possession  by  abandonment;  *he  then  re- 
ceivesonly  the  net  value  specified  in  *the[*56 
policy,  which  is  presumed  to  be  but  a  moderate 
valuation  of  the  vessel  at  the  time  of  commenc- 
ing the  voyage. 

Ch.  J.  Parsons  considers  damage  to  the  ship, 
exceeding  half  her  value,  to  be  a  constructive 
shipwreck.  The  ship  becomes  a  wreck  when 
she  is  rendered  unable  to  pursue  the  voyage 
without  repairs  exceeding  half  her  value.  Phil., 
Ins.,  401. 

By  the  documents  furnished  as  evidence  in 
this  case,  it  seems  that  great  pains  were  taken 
to  ascertain  the  damage  which  the  ship  had 
sustained.  The  wardens  of  the  port  state  it  at 
$7,000,  exclusive  of  the  ship-chandler's  bill, 
and  by  an  exhibit  of  the  whole  expense  of  re- 
pairs, &c.,  it  is  made  to  amount  to  $7,723.17. 
The  value  of  the  vessel  in  the  policy  was  $10,- 
000,  and  in  the  opinion  of  several  of  the  wit- 
nesses on  the  trial,  this  is  the  amount  at  which 
she  would  be  valued  at  N.  Y.;  while  at  N.  O., 
she  would  not  bring,  after  being  repaired,  more 
than  seven  or  eight  thousand  dollars.  By  a 
stipulation  agreed  upon  by  the  parties,  it  is  ad- 
mitted that  to  copper  the  "bottom  at  N.  O.,  if 
copper  had  been  procurable  at  its  usual  price, 
the  repairs  would  have  exceeded  a  moiety  of 
her  value,  and  that  the  expense  of  re-coppering 
the  vessel  at  Havre  or  N.  Y.,  added  to  the 
sheathing  with  wood  atN.  O.,  would  have  ex- 
ceeded a  moiety  of  the  value  in  the  policy.  The 
fact,  then,  that  the  vessel  would  have  cost  more 
than  half  her  value,  if  properly  repaired  at  the 
port  of  necessity,  is  clearly  made  out  and  ad- 
mitted; and  if  it  was  proper  that  she  should 
have  been  so  repaired,  then  it  is  also  proper 
that  the  assured  should  recover  of  the  under- 
writers for  a  total  loss. 

It  was  strongly  urged  by  the  counsel  for  the 
plaintiffs  in  error  that  if  the  vessel  could  be  so 
repaired  as  to  enable  her  to  perform  the  voy- 
age, the  assured  had  no  right  to  abandon:  and 
that  she  might  have  been  repaired  at  N.  O.  by 
sheathing  her  with  wood  instead  of  copper,  so 
as  to  perform  the  voyage  to  Havre  in  safety. 

If  this  rule  is  to  be  adopted,  it  appears  to  me 
34  529 


56 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1829- 


that  insurance,  as  a  contract  of  indemnity, 
would  be  nothing  but  a  name.  In  the  present 
case,  the  vessel  insured  was  sheathed  with  cop- 
57*1  per,  *and  the  copper  was  so  much  in- 
jured, by  a  peril  insured  against,  as  to  render 
it  useless,  and  make  it  necessary  that  it  should 
be  taken  off  and  replaced  with  other  copper. 
Now,  if  it  was  competent  to  the  underwriters 
to  sheath  the  vessel  with  wood  instead  of  cop- 
per, upon  the  same  principle  they  might  have 
sent  her  on  her  voyage  without  sheathing,  if, 
by  new  calking  the  seams  in  her  bottom,  she 
could  have  been  made  sufficiently  tight  to  reach 
her  port  of  destination;  and  so  if  a  vessel  be  in- 
jured in  any  other  respect,  by  the  perils  insured 
against,  such  injury  may  be  repaired  with  an 
article  greatly  inferior  in  value  to  that  which 
was  lost.  This,  in  my  opinion,  is  neither  con- 
sonant with  law  or  reason  and,  therefore,  as 
the  vessel  could  not  be  repaired  at  N.  O.,  so  as 
to  place  her  in  the  situation  in  which  she  was 
before  the  disaster,  for  less  than  half  her  value, 
I  am  of  opinion  that  the  abandonment  to  the 
underwriters  was  legal,  and  the  judgment  of 
the  court  correct. 

The  total  loss  of  the  vessel,  say  the  plaintiffs 
in  error,  does  not  draw  after  it,  as  a  necessary 
consequence,  a  total  loss  of  the  freight.  The 
insurance  on  freight  was  $6,000,  and  the  esti- 
mated amount  on  the  cargo,  if  the  vessel  had 
arrived  at  the  port  of  destination,  was  $7,627.37. 
The  vessel  had  commenced  the  earning  of  this 
freight  by  proceeding  on  her  voyage  to  the 
place  of  disaster.  In  the  case  of  Davy  v.  Hal- 
lett,  3  Cai.,  16,  it  was  held  that  on  a  valued  pol- 
icy on  freight,  if,  at  the  time  of  a  total  loss, 
there  is  an  inchoate  right  to  freight,  the  as- 
sured is  entitled  to  recover  the  whole  amount 
of  the  valuation,  which  is  to  be  adhered  to  if 
the  case  be  fair  and  honest  between  the  parties. 
The  reasonableness  of  this  decision  must  be  ad- 
mitted, especially  when  applied  to  the  present 
case.  The  policy  professes  to  indemnify  the 
assured  against  every  loss  and  misfortune 
whereby  the  freight,  or  any  part  thereof,  shall 
be  lost. 

That  there  was  a  total  loss  of  freight,  incon- 
sequence of  the  disaster  to  the  ship  and  the 
breaking  up  of  the  voyage,  cannot  be  disputed. 
It  was  urged,  however,  that  it  was  the  duty  of 
the  captain  to  have  procured  another  vessel  to 
carry  the  cargo  to  its  port  of  destination,  and 
58*]  several  cases  were  *referred  to  as  au- 
thority; but  I  am  unable  to  perceive  the  analogy 
between  the  cases  alluded  to  and  the  one  under 
consideration.  In  the  present  case  the  injury 
was  so  great  that  it  could  not  be  repaired,  while 
in  those  cited  the  injury  was  trifling  and  the 
vessel  in  safety.  The  property  was  out  of  the 
control  of  its  owners  and  in  a  foreign  port, 
while  here  it  was  given  up  to  the  shippers.who 
sent  it  on  themselves  to  its  port  of  destination. 
The  propriety  of  delivering  the  property  to  its 
owners  must  be  apparent  from  the  testimony 
of  Mr.  Russell  in  this  particular.  He  states, 
that  before  it  was  ascertained  that  the  ship 
would  be  condemned,  he  had  found  that  cop- 
per could  not  be  had  at  N.  O.,  and  he  inquired 
of  the  shippers  of  the  cotton,  therefore,  wheth- 
er, in  case  the  ship  was  repaired,  and  sheathed 
with  wood  instead  of  copper,  they  would  have 
any  objections  to  let  the  cotton  go  in  her;  to 
which  they  replied,  that  having  ordered  in- 
530 


surance  on  the  cotton  in  a  coppered  vessel, they 
would  not  dare  to  give  their  consent  that  the- 
cotton  should  proceed  in  a  vessel  not  coppered, 
as  that  might  endanger  their  insurance. 

I  am  clearly  of  opinion,  therefore,  from  the 
best  consideration  I  have  been  able  to  bestow 
on  the  subject,  that  the  judgment  of  the  court 
below  was  correct,  and  ought  to  be  in  all  things 
affirmed. 

And  this  being  the  unanimous  opinion  of  the 
court,  the  judgment  of  the  Supreme  Court  was 
thereupon  affirmed,  with  costs. 

Cited  in— 11  N.  Y.,15;  44  N.  Y..  443;  66  N.  Y.,  516;  68 
N.  Y.,  195;  74  N.  Y.,  253;  2  Sand..  487;  5  Duer,  369;  5 
Bos.,  472;  7  Bos..  417;  7  How.  U.  S.,  609;  14  How.  U. 
S..  365:  Blatchf .  &  H.,  470;  2  Cliff.,  445;  4  Am.  Rep., 
703  (44  N.  Y.,  437). 


MOORE 

v. 
JACKSON,  ex  dem.  ERWIN  ET  AL. 

Adverse  Possession —  When  Statute  of  Limitations 
Not  to  be  Set  up  against  Heirs  of  Feme  Co- 
vert— Conveyance  of  Land  Described  by  Town- 
ship Numbers — Intention  of  Parties  as  to  Quan- 
tity, Must  Govern — Right  of  Grantee,  as  to  Lo- 
cation of  Grant. 

Where  two  tracts  of  land  were  laid  out  in  a  paral- 
lelogram form,  each  being1 8  miles  long  and  6  miles 
wide,  containing  together  67,438  acres,  and  distin- 
guished as  townships  No.  3  and  No.  4,  and  a  deed 
was  subsequently  executed  by  the  proprietor  of 
those  townships,  conveying  two  tracts  of  land  de- 
scribed as  townships  No- 3  and  No.  4,  "to  be  six  miles- 
square,  and  containing  23,040  acres  each,  and  no 
more,"  it  was  held,  that  the  deed  should  be  so  con- 
strued as  to  carry  into  effect  the  manifest  intention 
of  the  parties,  that  the  township  should  be  resur- 
veyed  and  a  correction  made  of  the  *bounda-  [*59- 
ries  so  as  to  reduce  each  township  to  six  miles  square 
and  to  the  contents  specified  in  the  deed. 

The  grantees  in  such  case,  it  was  also  held,  had  a 
right  of  election  to  locate  their  grant  in  any  part  of 
the  two  townships  as  surveyed  at  the  date  of  the 
deed,  the  only  restriction  upon  them  being  to  locate 
their  grant  in  a  square  form. 

After  a  lapse  of  32  years,  a  release  to  a  cestui  mte 
trust  will  be  presumed  against  the  heirs  at  law  or  a 
trustee. 

The  Statute  of  Limitations  cannot  be  set  up  in  bar 
to  a  recovery  against  the  grandchildren  of  a  person 
dying  seised,  against  whom  there  was  no  adverse 
possession,  where,  at  the  decease  of  the  grandfath- 
er, the  mother  of  the  lessors,  through  whom  the  es- 
tate descended  to  them.was  under  coverture.against 
whom  the  statute  bad  not  begun  to  run,  and  the  ac- 
tion is  brought  within  ten  years  after  the  decease  of 
their  father  the  tenant  by  the  curtesy. 

Citations— 11  Johns..  211;  1  Leon.,  268;  1  Roll.,  725; 
1  Johns.  Cas-,  399;  3  Johns.,  388;  16  Johns.,  172;  19 
Johns.,  97;  Co.  Litt.,  145  a;  1  Roll.,  176,  D.;  1  Johns. 
Dig.,  497;  Shep.  Touch.,  85,  86;  2  Cai.,  146;  1  Bridg. 
Dig.,  433,  434.  . 

ERROR  from  the  Supreme  Court.  The  ac- 
tion in  the  Supreme  Court  was  an  action 
of  ejectment  for  the  recovery  of  land  in  the 
County  of  Steuben.  The  lessors  of  the  plaint- 
iff were  the  children  and  grandchildren  of  one 
Arthur  Erwin,  to  whom  and  three  others, 
Oliver  Phelps,  by  deed  bearing  date  Sep.  17, 
1790,  conveyed  two  tracts  of  land  described  as 
"lying  and  being  in  the  district  of  Erwin,  in 
the  County  of  Ontario,  State  of  New  York,  be- 
ing township  number  three  in  the  fifth  range, 
also  number  four  in  the  sixth  range,  to  be  six 


NOTE.— Adverse  possessimi—What  constitutes— Ef- 
fect of.  See  Clapp  v.  Bromagham,  9  Cow.,  530,  note,, 
and  other  notes  there  cited. 
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miles  square  and  containing  23,040,  acres  each 
and  no  more,  and  known  by  the  name  of  the 
old  Canisteo  Castle."  The  townships  described 
in  the  deed  were  part  of  a  large  tract  belong- 
ing to  Oliver  Phelps  and  Nathaniel  Gorham, 
called  Phelps  and  Gorham's  Purchase,  which 
was  surveyed  and  laid  out  into  townships  in 
the  year  1789.  The  premises  in  question  lie 
within  the  lines  of  township  number  three,  as 
originally  surveyed;  the  southeast  and  the 
northeast  corners  of  the  township  being  trees 
marked  as  corners  at  the  time  of  the  survey,  and 
the  outlines  of  the  township  being  distinctly 
marked  in  the  original  survey,  on  trees  stand- 
ing in  lines  corresponding  with  the  corners  of 
the  township. 

The  deed  to  Erwin  and  his  associates  was 
taken  by  them  for  the  benefit  of  themselves  and 
eight  other  persons,  between  whom  an  agree- 
ment in  writing  existed  of  the  date  Oct.  18, 

1789,  relative  to  the  purchase  of  the  lands. 
Aug.  23,  1790,  one  of  those  eight  persons  con- 
6O*J  veyed  *his  interest  in  the  purchase  to 
Erwin,    who    thus    became    entitled    to    two 
twelfths  of  the  lands  conveyed  by  Phelps. 

On  the  trial  of  the  cause,  it  was  conceded 
that  the  rights  of  all  the  lessors  of  the  plaint- 
iff, except  those  who  were  the  grandchildren 
of  Erwin,  the  original  grantee,  were  barred  by 
the  Statute  of  Limitations.  Those  grandchil- 
dren were  the  children  of  a  Mrs.  Mulhollon,  a 
daughter  of  Erwin,  who  was  married  to  John 
Mulhollon  in  1777,  and  died  in  1809.  Her  hus- 
band survived  her  until  1815,  when  he  also 
died.  This  suit  was  commenced  in  1822.  Ar- 
thur Erwin,  the  grandfather  of  those  lessors, 
died  intestate  in  June,  1791,  leaving  10  chil- 
dren,of  whom  Mrs.  Mulhollon  was  one.  She  left 
eight  children,  seven  of  whom  were  lessors;  so 
that  if  entitled  to  recover,  the  extent  of  the  re- 
covery would  be  seven  eighths  of  one  tenth  of 
two  twelfths  of  the  premises  in  question  de- 
manded in  this  cause,  being  a  farm  containing 
162  acres  of  land. 

The  defense  set  up  to  the  recovery  was,  that 
such  a  construction  should  be  given  to  the 
deed  of  Sep.  17.  1790,  as  to  limit  the  bounds 
of  the  townships  to  the  quantity  specified  in 
the  deed,  viz.:  six  miles  square;  and  if  so,  the 
premises  in  question  were  not  embraced  in  the 
grant,  and  the  plaintiff  was  not  entitled  to  re- 
cover. In  support  of  this  defense,  it  was  shown 
that  in  Aug.,  1791,  Phelps,  the  original  proprie- 
tor, caused  the  two  townships  conveyed  to 
Erwin  and  his  associates  to  be  surveyed*,  when 
it  was  ascertained  that  the  townships,  instead 
of  being  6  miles  square,  were  about  6  by  8 
miles  in  extent;  whereupon  the  surveyor  run 
lines  cutting  off  from  the  east  side  of  township 
number  three  12,099  acres,  and  from  the  north 
side  of  township  number  four  9,406  acres, 
which  tracts  thus  run  off  from  the  townships 
were  claimed  by  Phelps  and  Gorham,  or  by 
those  to  whom  they  had  previously  conveyed 
the  lands  comprised  within  the  same.  In  Dec. , 
1793,  the  defendant  purchased  the  premises  in 
question  of  one  Williamson,  to  whom  the  title 
of  Phelps  and  Gorham  had  been  transmitted 
The  surviving  grantees  of  the  deed  of  8ep  , 

1790,  and  all  persons  claiming  under  that  title, 
acquiesced  in  the  claim  of  Phelps  and  Gorham 
and  the  reduction  of  the  bounds  of  the  town- 
ships until  the  commencement  of  this  suit. 
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*In  further  support  of  the  defense,  it  [*6 1 
was  shown  that  Aug.  18.  1789,  a  contract  was 
entered  into  between  Oliver  Phelps  and  two 
persons  named  Bennet  and  Brown  (acting  for 
themselves  and  their  associates),  for  the  sale 
and  purchase  of  two  tracts  of  land,  by  which 
Phelps  covenanted  that  Bennet  and  Brown 
should  have  "  two  townships,  each  town  to  be 
six  miles  north  and  south,  and  five  miles  and 
one  half  east  and  west,  lying  in  the  County  of 
Ontario,  State  of  N.  Y.,  to  be  located  in  such 
manner  as  to  take  in  part  or  all  of  the  old  Can- 
isteo Flat,  and  not  to  derange  the  adjacent 
towns."  Subsequently  a  deed  was  executed  to 
Erwin  and  three  others  of  township  No.  3,  in 
the  5th  range,  and  township  No.  4,  in  the  6th 
range,  but  it  being  ascertained  that  those  town- 
ships did  not  cover  the  Canisteo  Flats,  Phelps 
was  applied  to  to  execute  a  new  deed,  which 
he  agreed  to  do  provided  the  parties  would 
consent  to  strike  half  a  mile  by  six  from  each 
township,  so  as  to  make  them  five  and  a  half 
by  six  miles.  It  was  finally  agreed  that  Phelps 
should  convey  township  No.  3,  in  the  5th 
range,  and  township  No.  4,  in  the  6th  range ; 
but  as  considerable  improvements  had  already 
been  made  on  No.  3,  instead  of  deducting  half  a 
mile  from  that  township,  it  was  agreed  that  a 
whole  mile  should  be  taken  from  No.  4,  so  as  to 
leave  No.  3  six  miles  square,  and  No.4  five  miles 
by  six.  In  pursuance  of  this  arrangement,  the 
deed  of  Sep.  17,  1790,  was  executed,  and  the 
grantees  reconveyed  to  Phelps  one  mile  in 
width  by  six  in  length  off  of  the  west  side  of 
No.  4.  Previous  to  this  last  conveyance,  to  wit: 
Oct.  18,  1789,  a  written  agreement  was  entered 
into  between  Erwin  and  his  co-grantees  and 
the  eight  other  persons,  declaring  that  each  one 
of  the  twelve  associate^  was  entitled  to  one 
twelfth  of  "two  townships  of  land,  each  town 
being  six  miles  north  and  south,  and  five  miles 
and  an  half  east  and  west,"  purchased  of  Oliver 
Phelps.  Eight  days  after  obtaining  the  deed 
of  Sep.,  1790,  an  agreement  was  entered  into 
between  Erwin  and  his  associates,  by  which, 
for  the  consideration  of  £95,  he  agreed  to  sur- 
vey twelve  lots  in  the  upper  town,  agreeable  to 
a  draft  made  for  said  town,  "  being  six  miles 
north  and  south,  and  five  miles  east  and  west," 
and  also  to  survey  twelve  lots  in  *the  [*62 
lower  town.  In  pursuance  of  this  agreement, 
Erwin  staked  out  the  lots  in  No.  4,  but  did  not 
close  the  lines.  After  his  death,  the  other  pro- 
prietors completed  the  survey  of  No.  4,  divid- 
ing it  into  12  lots  of  equal  size,  six  miles  long, 
lying  north  and  south,  and  of  the  breadth  of 
five  miles  in  all,  east  and  west.  It  further  ap- 
peared, that  about  the  latter  part  of  Aug.  or 
beginning  of  Sep.,  1790,  Erwin  told  a  witness, 
speaking  of  the  size  of  the  lower  township, 
that  it  was  to  be  six  miles  square;  if  it  exceed- 
ed that  size,  the  surplus  was  to  be  given  back 
to  Phelps,  and  if  it  was  too  small,  the  full  size 
was  to  be  made  up  to  them;  that  Jameson,  an- 
other proprietor,  observed  that  he  wished  half 
a  mile  taken  off  of  each  township;  but  Erwin 
said  one  mile  had  better  be  taken  off  of  the 
west  side  of  township  No.  4,  in  the  sixth  range. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  Supreme  Court  on  a  case 
made,  with  liberty  to  either  party  to  turn  the 
same  into  a  special  verdict  or  bill  of  exceptions. 
The  Supreme  Court  gave  judgment  for  the 
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plaintiff  (for  the  reasons  of  their  judgment  see 
6  Cow.,  706,  where  also  the  case  is  stated  more 
in  detail);  the  defendant  sued  out  a  writ  of 
error. 

The  cause  was  argued  here  by, 

Messrs.  C.  G.  Troup  and  J.  Tallmadge, 
for  the  plaintiff  in  error,  and  by, 

Mr.  J.  Platt,  for  the  defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  Tf  the  Supreme  Court 
were  right  in  their  construction  of  the  deed  of 
Sep.  17,  1790,  to  Arthur  Erwin  and  his  associ- 
ates, the  children  of  Mrs.  Mulhollon  are  enti- 
tled to  one  undivided  sixtieth  part  of  Moore's 
farm.  As  only  seven  of  those  children  were 
the  lessors  of  the  plaintiff,  the  recovery  was 
for  but  seven  eighths  of  that  sixtieth.  The 
whole  quantity  of  land  to  which  they  are  en- 
titled, out  of  this  farm  of  160  acres,  is  between 
two  and  three  acres  only.  If  this  were  the 
63*]  whole  extent  of  the  Controversy,  the 
case  would  be  of  little  importance,  as  the  pe- 
culiar phraseology  of  this  deed,  in  connection 
with  a  similar  state  of  facts,  will  not  be  likely 
again  to  occur.  But  the  decision  involves  the 
title  to  the  same  proportion  of  every  farm  in  a 
well  settled  tract  of  more  than  20,000  acres  of 
land,  claimed  under  the  same  deed.  Involving 
as  it  does  the  rights  of  a  large  population,  it 
becomes  our  duty  to  examine  that  decision 
with  great  care  and  deliberation.  While  on  the 
one  hand  we  are  careful  not  to  let  our  sym- 
pathies in  behalf  of  these  settlers  bias  our  judg- 
ments, so  as  to  deprive  the  heirs  of  Mrs.  Mul- 
hollon of  their  legal  rights;  on  the  other  hand 
we  must  be  equally  careful  not  to  deprive  a 
great  number  of  the  most  useful  class  of  citi- 
zens of  any  part  of  their  hard  earned  posses- 
sions, unless  the  law  of  the  land  is  clearly 
against  them.  It  should  also  be  borne  in  mind, 
that  in  the  decision  of  this  case  we  are  not  act- 
ing as  a  court  of  equity,  but  as  a  court  of  law. 
Our  judgment  must  be  founded  upon  legal  prin- 
ciples alone,  whatever  remedy  we  may  suppose 
these  settlers  entitled  to  in  a  different  forum. 

If  the  premises  in  question  passed  to  the 
grantees  under  the  deed  of  Sep.,  1790,  two 
twelfths  thereof  descended  to  the  heirs  of  Er- 
win at  his  death.  Before  that  deed  was  given, 
he  had  purchased  the  right  of  one  of  the  as- 
sociates ;  and  he  previously  owned  another 
twelfth  of  the  lands  contracted  for,  in  his  own 
right.  He,  therefore,  took  the  legal  estate  as 
well  as  the  equitable  interest  in  that  portion  of 
the  lands  conveyed,  as  a  tenant  in  common, 
and  not  as  a  joint  tenant.  Seven  twelfths 
were,  in  fact,  holden  by  the  grantees  in  trust 
for  their  associates,  although  the  deed  was  ab- 
solute on  its  face.  Whether  any  part  of  the  le- 
gal estate  in  those  seven  twelfths  of  the  prem- 
ises conveyed  descended  to  the  heirs  of  Arthur 
Erwin,  it  is  not  necessary  now  to  inquire.  If 
it  did  so,  a  release  to  the  cestuis  que  trust  would 
probably  be  presumed,  after  such  a  lapse  of 
time.  The  decision  of  the  court  below  on  this 
point  was  unquestionably  right. 

I  think  there  is  as  little  doubt  of  the  correct- 
ness of  the  decision  of  the  Supreme  Court  on 
the  Statute  of  Limitations.  At  the  death  of 
Erwin,  in  1791,  there  was  no  adverse  posses- 
64*]  sion  *as  to  any  of  the  lands  claimed  by 
the  heirs  of  Mrs.  Mulhollon.  One  tenth  of  all 

532 


his  real  estate  descended  to  their  mother  at 
that  time.  She  was  then  married  and  contin- 
ued under  coverture  until  her  death  in  1809. 
The  time  limited  by  the  statute  never  com- 
menced running  against  her.  The  husband 
was  tenant  by  the  curtesy  initiate,  at  the  death 
of  Erwin.  The  statute  did  not,  therefore,  be- 
gin to  run  against  her  children  until  the  death 
of  their  father,  in  1815;  and  this  suit  was  com- 
menced within  ten  years  after  his  death. 

The  only  question  of  difficulty  in  this  case 
arises  upon  the  legal  construction  of  the  deed 
which  was  last  given  by  Phelps  to  the  asso- 
ciates. The  premises  intended  to  be  granted 
are  therein  described  as  "Two  tracts  or  parcels 
of  land  lying  and  being  in  the  District  of  Er- 
win, in  the  County  of  Ontario  and  State  of  N. 
Y.,  being  township  number  three  in  the  5th 
range,  also  number  four  in  the  6th  range,  to 
be  six  miles  square,  and  containing  23,040  acres 
each  and  no  more,  and  known  by  the  name  of 
the  old  Canisteo  Castle."  Simultaneously  with 
that  conveyance,  the  grantees  reconveyed  to 
Phelps  a  strip  of  land  one  mile  in  width  off  of 
the  west  side  of  the  last  mentioned  township, 
describing  the  strip  as  one  mile  wide  and  six 
miles  in  length.  Before  these  conveyances 
were  made,  the  Phelps  and  Gorham  purchase 
had  been  surveyed  and  subdivided  into  ranges 
of  townships,  and  the  corners  thereof  were 
marked  and  numbered  on  the  land.  If  the 
townships  referred  to  and  described  in  the  deed 
had  been  six  miles  square,  they  would  have 
contained  23,040  acres  each,  and  no  more.  The 
words  "  and  no  more,"  would  then  have  been 
useless,  and  the  participle  "  being  "  would  nat- 
urally have  occupied  the  present  place  of  the 
verb  "  to  be."  That  would  have  corresponded 
with  the  ordinary  mode  of  describing  lands  in 
conveyances  at  that  day.  But  when  we  ascer- 
tain, by  looking  beyond  the  deed,  that  these 
townships,  as  then  run  out  and  marked  on  the 
land,  were  six  miles  one  way  and  something 
more  than  eight  the  other,  and  that  the  two  to- 
gether, instead  of  containing  46,080  acres  and 
no  more,  actually  contained  67,438  acres,  it  be- 
comes necessary  to  inquire  what  was  the  ob- 
ject of  the  grantor  in  inserting  these  unusual 
expressions  in  the  deed. 

*The  judge  who  delivered  the  opinion  [*65 
of  the  Supreme  Court  supposes  the  verb  "  to 
be  "  was,  by  mistake,  inserted  in  this  part  of 
the  description,  instead  of  the  participle  "be- 
ing ; "  and  for  the  purpose  of  showing  how 
this  mistake  occurred,  he  refers  to  the  original 
contract  of  purchase  in  Aug.,  1789. 

If  the  verb  "to  be"  was  copied  from  that 
contract  by  a  mistake  of  the  scrivener,  the 
words  of  restriction  which  follow  the  number 
of  acres  are  still  left  wholly  unaccounted  for, 
as  nothing  of  that  kind  is  contained  in  the  con- 
tract. With  deference,  I  must  insist  that  pa- 
rol  evidence  cannot  be  received  to  contradict, 
add  to  or  vary  the  legal  construction  of  a  con- 
veyance of  land.  Jackson  v.  SHI,  11  Johns., 
211.  If  it  appears  upon  the  face  of  the  deed 
that  there  is  a  misdescription  or  an  imperfect 
designation  of  the  subject  of  the  grant,  the 
intention  of  the  grantor  must,  if  possible,  be 
carried  into  effect  by  construction  of  the  con- 
veyance ;  and  in  some  cases  the  grantee  may 
obtain  the  benefit  of  the  grant  by  election.  1 
Leon.,  268;  1  Roll.,  725.  If  the  objection  does 
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not  appear  upon  the  deed,  but  is  produced  by 
extrinsic  evidence  as  to  the  situation  of  the 
subject-matter  of  the  grant,  the  conveyance 
must  be  construed  in  reference  to  the  particu- 
lar circumstances  thus  ascertained.  Parol  evi- 
dence may  be  received  to  aid  a  conveyance, 
and  to  prevent  its  becoming  inoperative  by 
reason  of  a  latent  ambiguity;  but  it  is  never  al- 
lowed for  the  purpose  of  varying  its  legal  con- 
struction by  showing  a  mistake. 

If  the  lessors  of  the  plaintiff  were  at  liberty 
to  resort  to  the  original  contract  of  purchase  to 
show  a  mistake  in  the  deed,  the  defendant  had 
a  similar  right  to  resort  to  extrinsic  and  ante- 
cedent facts  to  show  the  verb  "  to  be  "  was, 
understandingly  and  properly,  used  to  express 
the  intention  or  the  parties.  If  all  the  extrinsic 
facts  found  by  the  special  verdict  are  to  be  con- 
sidered legal  evidence  to  ascertain  the  intention 
of  the  grantor,  I  think  there  can  be  no  possible 
doubt  in  this  case. 

By  the  verdict  it  appears  that  in  Aug.,  1789, 
Phelps  was  the  owner  of  a  very  large  tract  of 
land  in  the  western  part  of  this  State,  which 
was  then  a  wilderness.  His  surveyors  were 
then  on  the  tract  for  the  purpose  of  running 
66*]  this  part  of  *it  out  into  ranges  and  town- 
ships 5  miles  by  6.  The  associates  of  Erwin 
entered  into  an  agreement  to  send  two  of  their 
number  to  make  a  location  and  purchase  for 
the  Company.  This  committee  selected  a  tract 
of  land  embracing  the  Canisteo  Flats  or  Castle, 
as  it  was  then  called;  and  Aug.  18,  1789,  Phelps 
entered  into  a  contract  to  sell  them  two  town- 
ships, each  town  to  be  6  miles  north  and  south 
and  5^  miles  east  and  west,  to  be  located  in 
such  a  manner  as  to  take  in  part  or  all  of  the 
old  Canisteo  Flat,  and  not  to  derange  the  ad- 
jacent towns.  The  committee  reported  these 
proceedings  to  their  associates,  and  Erwin  and 
another  person  were  taken  into  the  Company, 
making  twelve  persons  in  all.  The  purchase 
was  completed,  and  Phelps  conveyed  to  Erwin 
and  three  others  of  the  Company  the  two 
townships,  describing  them  by  number  and 
range,  and  calculating  to  include  the  Canisteo 
Flats  or  Castle  within  their  bounds.  It  does 
not  appear  at  what  time  this  deed  was  given, 
but  from  the  language  of  the  agreement  of  Oct. 
18,  1789,  I  infer  it  was  previous  to  that  time. 
If  so,  it  must  have  been  before  the  survey  was 
completed;  and  the  numbers  of  the  townships 
were  probably  inserted  in  the  deed  with  refer- 
ence to  their  location  agreeable  to  some  map 
or  plan  of  the  tract.  The  survey  was  finished 
that  year  and,  by  a  mistake  of  the  surveyors, 
the  ranges  of  townships  which  were  intended 
to  be  6  miles  by  5£  were  generally  made  6  miles 
square;  and  the  two  particular  townships  in 
respect  to  which  this  controversy  arises,  as  they 
were  actually  run  and  marked  on  the  land, were 
6  miles  by  8.  Erwin  and  his  associates  after- 
wards ascertained  that  the  townships  described 
in  their  deed  would  not  include  the  Canisteo 
Flats  or  Castle,  and  in  Sep.,  1791,  they  applied 
to  Phelps  to  permit  them  to  surrender  up  their 
old  deed,  and  requested  him  to  give  them  a 
new  one  for  two  townships  in  which  the  flats 
were  situated.  He  agreed  to  give  them  a  new 
deed,  provided  they  would  strike  off  half  a 
mile  from  the  side  of  each  township,  so  as  to 
make  them  of  the  size  of  5$  miles  by  6.  As 
they  had  made  considerable  improvements  in 
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the  lower  township,  they  were  unwilling  to 
have  less  than  6  miles  square  in  that  town,  but 
agreed  that  the  whole  mile  should  be  deducted 
and  taken  *from  the  west  side  of  the  up-[*67 
per  town.  This  arrangement  was  sanctioned 
by  Phelps,  and  the  deeds  of  Sep.  17, 1790,  were 
accordingly  executed  to  carry  the  same  into 
effect.  It  is  also  found  by  the  special  verdict 
that  shortly  before  those  deeds  were  executed, 
Erwin  told  one  of  his  associates  that  the  lower 
town  was  to  be  of  the  size  of  6  miles  square; 
that  if  it  exceeded  that  size  the  surplus  was  to 
be  given  back  to  Phelps.  and  if  it  was  too 
small,  the  full  size  was  to  be  made  up  to  them. 

If  the  rights  of  the  parties  depended  on  these 
extrinsic  facts,  it  is  evident  the  lessors  of  the 
plaintiff  have  no  equitable  claim  to  any  part  of 
the  land  in  the  two  gores  which  were  cut  off 
by  the  direction  of  Phelps  in  1791.  If  these 
unusual  expressions  in  the  description  of  the 
property  granted  were  inserted  in  reference  to 
those  facts,  I  think  it  is  fairly  to  be  presumed 
from  the  language  of  the  deed  and  those  facts 
taken  together,  that  the  parties  were  aware 
some  irregularities  had  occurred  in  locating 
these  townships,  and  that  they  intended  to  pro- 
vide for  a  resurvey  and  a  correction  of  the 
boundaries,  so  as  to  make  them  just  6  miles 
square  and  no  more. 

If  the  whole  of  the  extrinsic  evidence  is  re- 
jected, except  that  which  relates  to  the  actual 
location  of  the  lots  and  the  dimensions  thereof 
at  the  time  of  the  conveyance,  which  I  think 
is  the  only  legal  way  of  construing  the  deed  in 
this  case,  the  result  will  be  the  same.  The  rule 
of  law  on  this  subject  is  that  the  deed  should, 
if  possible,  be  so  expounded  as  to  give  effect 
to  the  intention  of  the  parties.  The  construc- 
tion must  be  made  upon  the  whole  instrument 
and  not  upon  any  particular  part  thereof;  and, 
if  possible,  such  a  construction  should  be  giv- 
en that  every  word  in  the  deed  may  be  opera- 
tive. Jackson  v.  Beach,  I  Johns.  Cas.,  399; 
Jackson  v.  Myers  8  Johns.,  388  ;  Jackson  v. 
Blodget,  16  Id.,  172  ;  Whailon  v.  Kauffman,  19 
Id.,  97.  If,  at  the  date  of  this  deed,  the  par- 
ties knew  these  townships  were  6  miles  by 
8  as  then  located  on  the  land,  the  conveyance 
must  be  construed  in  the  same  manner  as  if 
that  fact  was  inserted  therein.  In  that  case 
the  conveyance  would  probably  have  read 
thus:  "  I,  Oliver  Phelps,  &c.,  do  grant.  «fcc., 
two  tracts  of  land  lying  *and  being,~&c.,  [*6S 
being  township  No.  3  in  the  5th  range,  also 
No.  4  in  the  6th  range,  which  townships  are 
now  6  miles  by  8,  and  containing  together  67.- 
438  acres  of  land,  but  which  townships  are  to 
be  six  miles  square,  containing  23,040  acres 
each,  and  no  more.  I  think,  therefore,  that 
the  literal  as  well  the  legal  construction  of  the 
deed  was  that  the  townships  were  to  be  altered 
so  as  to  be  but  6  miles  square  and  to  contain 
BO  more  land  than  23,040  acres  in  each,  which, 
by  computation,  appears  to  be  the  precise 
quantitv  contained  in  a  township  of  that  size. 

The  Supreme  Court  inquire  how  the  town- 
ships are  to  be  located  if  these  terms  are  re- 
tained by  way  of  restriction.  I  confess  I  can 
see  no  difficulty  in  that  respect  which  may  not 
be  easily  overcome.  If  the  reference  to  the  old 
Canisteo  Castle  was  not  sufficient  to  show  from 
which  end  of  the  townships  the  excess  was  to 
be  taken,  the  grantees  probably  had  the  right, 
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at  their  election,  to  locate  in  any  part  of  those 
two  townships  as  then  run  out,  provided  they 
located  in  a  square  form,  as  prescribed  in  the 
conveyance.  And  after  a  lapse  of  more  than 
30  years,  and  the  various  acts  of  the  associates 
and  their  representatives,  I  think  it  is  fairly  to 
be  presumed  they  elected  to  locate  the  lands 
granted  to  them  in  that  part  of  the  two  town- 
ships which  remained  after  the  gores  were  taken 
off.  As  the  grant  was  entire,  an  election  by  a 
majority  of  the  grantees  must  necessarily  con- 
clude their  co-tenants  in  common.  Co.  Litt.. 
145  a;  1  Roll.,  176,  D. 

I  think  the  numerous  cases  cited  on  the  argu- 
ment, as  to  misdescriptions  of  some  particulars 
in  deeds,  when  sufficient  is  therein  contained 
to  show  what  was  intended  to  be  granted,  are 
not  applicable  to  the  special  provisions  of  this 
conveyance.  And  the  settled  law,  on  the  sub- 

?ect  of  a  mistake  in  describing  the  quantity  of 
and  or  the  length  of  chain.when  there  are  spe- 
cial calls  for  visible  monuments  or  other  spe- 
cific locations  in  the  deed,  is  not  intended  to  be 
shaken  by  the  conclusion  to  which  I  have  ar- 
rived in  this  case. 

I  think  the  construction  put  upon  the  deed 
by  the  Supreme  Court  was  erroneous,  and  that 
their  judgment  should  be  reversed. 
69*]  *By  Mr.  Senator  S.  Allen.  The  decis- 
ion of  the  main  question  is  this  case  depends 
upon  a  correct  construction  of  the  deed  from 
Phelps  to  Erwin  and  his  associates,  in  connec- 
tion with  the  circumstances  attending  the  pur- 
chase, division  and  occupation  of  the  property. 

A  deed  should  be  expounded  so  as  to  give 
effect  to  the  intent  of  the  parties,  and  if  a  gen- 
eral clause  be  followed  by  special  words  which 
accord  with  the  general  clause,  the  deed  should 
be  construed  according  to  the  special  matter. 
Culverhouse  v.  Beach  and  Munroe  v.  Allair,  \ 
Johns.  Dig.,  497.  In  Shep.  Touch.,  85,  86,  the 
same  principle  in  construing  deeds  in  recog- 
nized, viz. :  that  the  construction  be  favorable, 
and  as  near  to  the  minds  and  apparent  intent 
of  the  parties  as  possible  it  may  be  ;  for  the 
words  are  not  the  principle  thing  in  a  deed,  but 
the  intent  and  design  of  the  grantor. 

It  appears  by  the  case,  that  Aug.  18,  1789, 
Solomon  Bennett  and  Elisha  Brown  entered 
into  a  written  agreement  with  Oliver  Phelps 
for  two  townships  of  land,  "  each  town  to  be 
six  miles  north  and  south,  and  five  miles  and 
one  half  east  and  west,  lying  in  the  County  of 
Ontario,  State  of  New  York,  to  be  located  in 
such  manner  as  to  take  in  part  or  all  of  the  old 
Canisteo  Flats,  and  not  to  derange  the  adjacent 
towns."  Arthur  Erwin  and  Uriah  Stevens  were 
let  into  the  association  after  the  aforesaid  agree- 
ment was  made,  and  the  purchasers  then  con- 
sisted of  twelve  persons.who  appointed  Erwin, 
Bennet,  Thomas  and  Stevens,  four  of  the  as- 
sociates, to  take  a  deed  from  Phelps  for  the 
lands.  They  accordingly  obtained  a  deed  of 
township  No.  3  in  the  fifth  range,  and  No.  3 
in  the  sixth  range.  It  was  afterwards  discov- 
ered, however,  that  the  Canisteo  Flats  were  not 
covered  by  these  townships,  and  the  commit- 
tee proposed  to  Phelps  that  he  should  take  back 
the  deed  and  give  them  another  for  No.  3  in 
the  fifth  range,  and  No.  4  in  the  sixth  range. 
The  townships  they  had  previously  bought 
were  to  be  5^  miles  by  6,  and  those  they  re- 
quested in  exchange  had  been  run  out,  or  had 
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been  ordered  to  be  run  out  6  miles  square. 
Phelps  consented  to  give  a  new  deed,  as  they 
requested,  provided  they  would  strike  off  from 
each  township  half  a  mile  by  6,  so  as  to  make 
them  of  the  size  *originally  agreed  upon;  f*7O 
but,  as  some  improvements  had  been  made  in 
No.  3,  they  proposed,  instead  of  taking  half  a 
mile  from" each,  to  reconvey  to  Phelps  one  mile 
from  No.  4.  Thus  far  the  intention  of  the  par- 
ties is  plain  ;  Phelps  was  particular  as  to  the 
quantity  to  be  conveyed,  and  the  others  ac- 
quiesced. 

Sep.  17,  1790,  Phelps  conveys  to  "  Erwin 
Bennet,  Thomas  and  Stevens,  their  heirs  and 
assigns,  two  tracts  or  parcels  of  land,  lying  and 
being  in  the  district  of  Erwin,  in  the  County 
of  Ontario,  State  of  New  York,  being  town- 
ship No.  3  in  the  fifth  range,  also  township  No. 
4  in  the  sixth  range,  to  be  six  miles  square,  and 
containing  twenty-three  thousand  and  forty 
acres  each,  and  no  more,  and  known  by  the 
name  of  the  old  Canisteo  Castle."  On  the  same 
day  the  committee  execute  a  deed  to  Phelps 
for  a  piece  of  land,  part  of  No.  4,  to  be  one  mile 
wide  by  6  miles  long,  containing  3, 820  acres. 

The  court  below  seem  to  incline  to  the  opin- 
ion that  the  words  "to  be"  ought  to  have  been 
written  "being"  6  miles  square;  but,  if  the  aft- 
er occurrences  and  acts  of  the  parties  are  taken 
into  consideration,  it  will  appear,  unless  I  am 
much  deceived,  that  the  words  "to  be "  were 
purposely  adopted,  and  expressed  the  meaning 
and  intention  of  the  parties  fully. 

The  whole  country  was  then  a  wilderness, 
and  it  does  not  fully  appear  that  the  lots  had 
then  been  surveyed,  as  the  deed  contains  no 
reference  whatever  to  marks  or  bounds;  but,  if 
it  be  conceded  that  the  tracts  had  been  sur- 
veyed and  the  corners  marked,  as  the  court  be- 
low seem  to  think  they  were,  then  the  only  rea- 
son which  could  have  induced  the  grantor  to 
omit  a  reference  to  them  in  the  deed  was,  that 
he  might  have  feared  the  lines  were  erroneous- 
ly run^  and  as  he  did  not  intend  to  convey  more 
than  the  exact  number  of  acres  designated,  a 
reference  to  the  marks  was  omitted. 

Under  this  state  of  facts,  it  was  quite  natural 
for  the  grantor  to  use  some  particular  mode  of 
expression,  in  order  that  no  dispute  should 
arise  as  to  the  quantity  sold,  and  the  words  he 
adopted  are  perhaps  as  suitable  as  any  that 
could  be  employed  for  the  purpose:  "to  be  six 
miles  square.and  containing  twenty-three  thou- 
sand and  forty  acres  each,  and  no  more."  The 
*surveyors  run  out  the  lines  of  the  great-[*7 1 
er  part  of  the  tract,  but  did  not  run  out  the 
boundary  line  of  any  one  township,  so  as  to 
test  its  contents  with  accuracy.  This  informa- 
tion, in  all  probability,  was  in  the  possession 
of  Phelps,  and  may  account  for  the  particular 
and  guarded  expression  in  the  deed,  that  the 
townships  were  to  contain  23,040  acres  each, 
and  no  more. 

We  are  further  informed,  that  after  the  lines 
had  been  run  out,  it  was  discovered  that  an  er- 
ror had  been  committed  in  running  the  old  pre- 
emption line,  and  that  the  eastern  boundary  of 
the  purchase,  the  point  at  which  the  surveyors 
were  instructed  to  commence, was  erroneously 
located;  and,  accordingly,  the  lines  which  they 
had  run,  left  the  townships  sold  to  Erwin  and 
his  associates,  6  miles  by  8  instead  of  6  miles 
square,  as  they  were  intended  to  be. 
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This  one  fact,  in  my  view,  is  sufficient  to  ac- 
count for  the  cautious  expression  in  the  deed  ; 
for  it  cannot  be  supposed  for  a  moment  ,when 
the  association  purchased  townships  to  be  6 
miles  square,  that  they  were,  in  consequence 
of  an  error  in  the  survey  so  palpable  as  the  one 
alluded  to,  to  receive  townships  of  6  miles  by  8 
miles. 

The  proprietors  of  these  townships,  as  is 
shown  by  the  evidence,  were  perfectly  aware 
of  the  error,  and  made  no  objection  to  its  be- 
ing rectified.  It  is  stated  that  Stevens  and  Jame- 
son, two  of  the  proprietors,  while  going  up  the 
River  Canisteo  in  company  with  Erwin,  anoth- 
er proprietor,  and  conversing  about  the  size  of 
the  lower  town,  that  Erwin  said  it  was  to  be  6 
miles  square,  and  if  it  exceeded  that  size,  the 
surplus  was  to  be  given  back  to  Phelps,  and  if 
too  small,  the  full  size  was  to  be  made  up  to 
them.  This  conversation  took  place  in  Aug., 
•or  Sep., 1790.  The  next  summer  the  tracts  were 
resurveyed  by  Porter,  and  the  gore  run  off  ; 
and  in  making  this  survey  he  was  assisted  by 
a  number  of  the  proprietors,  who  made  no  ob- 
jection, but  acquiesced  in  the  proceeding.  The 
line  thus  run  has  ever  since  been  called  and 
known  in  that  part  of  the  country  as  the  gore 
line,  and  none  of  the  possessions  of  the  pur- 
chasers from  Phelps  ever  extended  beyond  the 
line  of  the  gore,  except  James  Hadley.who  had 
a  possession  within  the  gore  before  it  was  run 
72*]*off.  When  it  was  ascertained  that  Had- 
ley  was  within  the  gore,  however,  the  proprie- 
tors held  a  meeting  and  agreed  to  set  off  an- 
•other  lot  to  him  in  lieu  of  the  one  he  then  held, 
which  was  done. 

Now,  can  it  be  supposed  for  a  moment  that 
Arthur  Erwin,  who  while  living  was  a  leading 
man  in  this  purchase,  and  was  one  of  those 
who  effected  it,  would  make  the  observation  he 
•did,  unless  there  had  been  a  perfect  under- 
standing between  him  and  Phelps  on  the  sub- 
ject ;  or  that  the  other  proprietors  would  have 
suffered  this  large  tract  of  land  to  be  taken 
from  them, without  opposition  or  remonstrance, 
if  they  had  not  perfectly  understood  the  terms 
of  the  purchase  ;  or  that  they  would  have 
-quietly  acquiesced  in  the  expulsion  of  Hadley 
from  the  gore,  and  have  agreed  at  a  pretty  full 
meeting  held  for  the  purpose,  to  set  off  another 
lot  within  the  purchase,  in  lieu  of  the  one  he 
then  occupied,  had  it  not  been  the  decided 
opinion  of  the  original  purchasers  that  the  act 
of  running  the  gore  line  was  just,  and  in  ac- 
cordance with  the  mutual  understanding  of 
the  parties  ?  The  business  accumulating  in 
this  court,  it  is  supposed,  would  be  sufficient 
to  convince  us  that  forbearance  under  such  cir- 
cumstances was  not  to  be  expected. 

Arthur  Erwin  died  in  June,  1791,  and  his  son 
Joseph  became  administrator  of  his  estate.  In 
the  fall  of  this  year,  he  and  the  other  propri- 
etors entered  into  an  arrangement  to  make  a 
division  of  the  townships,  and  John  Durham 
was  employed  as  surveyor.  He  was  directed 
to  run  off  the  tracts  into  48  lots.  He  accord- 
ingly laid  out  No.  4  into  twelve  lots.the  whole 
tract  being  6  miles  long  and  5  broad  ;  and 
while  running  No.  8,  he  was  told  by  the  pro- 
prietors that  it  was  to  be  6  miles  square,  and 
that  his  survey  must  be  confined  to  that  extent 
only. 

It  is  in  evidence,  therefore,  that  Arthur  Er- 
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win,  the  ancestor  of  the  defendants  in  error, 
admitted  that  the  township  was  to  be  6  miles 
square,  and  if  it  exceeded  those  dimensions, 
the  surplus  was  to  be  returned,  and  the  son, 
who  acted  as  the  representative  of  the  family, 
must  have  been  acquainted  with  the  fact,  as  he 
was  a  party  to  the  agreement  for  the  final  sur- 
vey and  division  of  the  property  ;  and  that  all 
the  proprietors  *were  and  are  sensible  of  [*73 
the  fact  is  evident  both  by  their  own  admis- 
sions and  the  circumstance  that  none  of  them 
have  ever  attempted  to  claim  any  part  of  the 
gore, or  intimate  that  they  had  any  interest  in  it. 
William  Stevens,  a  son  of  one  of  the  original 
proprietors,  has  resided  on  No.  3  in  the  fifth 
range  ever  since  1790,  and  he,  during  all  that 
time,  never  knew  the  proprietors  of  the  town- 
ships, or  any  holding  under  them,  except  the 
defendants,  to  make  a  claim  to  the  land  in  the 
gore,  and  the  youngest  of  theErwins  has  been 
of  age  since  1802,  and  no  claim  has  been  pre- 
tended by  them  until  the  commencement  of  the 
present  suit. 


since  1795,  and  that  the  gore  has  always  been 
considered  as  belonging  to  the  estate,  and  the 
taxes  on  it  have  been  regularly  paid,  and  every 
other  act  of  ownership  exercised  over  the  land 
to  the  present  time. 

It  appears  to  me,  therefore,  if  this  deed  is  to 
be  expounded  so  as  to  give  effect  to  the  inten- 
tion of  the  parties,  that  the  circumstances  of 
the  case  are  such  as  sufficiently  to  show  what 
that  intention  was  ;  that  the  grantor  intended 
to  sell  townships  of  6  miles  square,  and  not  6 
miles  by  8,  as  they  would  be  if  the  gore  alluded 
to  was  included  in  the  purchase,  is  clear  to  my 
mind  ;  and  that  this  intention  was  well  under- 
stood at  the  time  the  purchase  was  made  by 
the  associates, and  hasever  since  been  so  under- 
stood and  acted  on  by  them  and  those  who  held 
under  them. 

The  general  clause  of  the  deed  alluded  to  in 
the  citation  from  Johnson  I  take  to  be  the  con- 
veyance "to  Erwin,  Bennet,  Thomas  and  Ste- 
vens, their  heirs  and  assigns,  of  two  tracts  of 
land  lying  and  being  in  the  District  of  Erwin, 
in  the  County  of  Ontario,  State  of  New  York, 
being  township  No.  3  in  the  fifth  range,  and 
also  No.  4  in  the  sixth  range;"  and  the  special 
words  I  understand  to  be  the  following  :  "to 
be  six  miles  square,  and  containing  twenty- 
three  thousand  and  forty  acres  each,  and  no 
more."  There  is  no  manner  of  discordance, 
therefore,  between  the  general  clause,  which 
designates  the  land  sold  and  where  it  lays,  and 
the  special  *words  which  define  the  size  [*74 
of  the  tracts  and  the  number  of  acres  they  were 
to  contain  ;  and  the  rule  established  by  Chan- 
cellor  Kent,  in  the  quotation  from  Johnson, 
may  be  applied  to  the  present  case  with  pecul- 
iar proprietv,  and  the  deed  be  construed  ac- 
cording to  the  special  matter. 

If  a  testator  devises  a  specific  quantity  of 
land  out  of  a  larger  tract,  and  describes  the 
courses  and  distances  to  be  run,  and  on  run- 
ning such  courses  the  devise  falls  short  of  the 
quantity  mentioned,  it  has  been  held  that  the 
lines  intended  to  include  the  quantity  devised, 
and  the  devisee  will  be  entitled  to  have  it  run 
out  at  length.  2  Cai.,  146.  If  the  intention 
is  to  govern  in  a  case  where  the  quantity  falls 
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short,  upon  the  same  principle  it  ought  to  gov- 
ern where  there  is  an  excess. 

Deeds  should  be  so  construed  that  the  end 
and  design  of  them  should  take  effect  agree- 
ably to  the  intent  of  the  parties,  for  although 
the  judges  have  no  power  to  alter  the  words  of 
a  deed,  they  may  reject  such  as  are  insensible; 
and  where  any  deed  or  instrument  is  of  doubt- 
ful or  ambiguous  construction,  one  of  the  best 
ways  of  explaining  it  is  by  referring  to  the  acts 
of  the  parties  to  the  deed  or  instrument.  1 
Bridgman,  Dig.,  433,  434. 

If  we  take  the  words  of  the  deed  in  their 
simple  acceptation,  therefore.and  the  intention, 
as  shown  by  the  acts  of  the  parties,  it  appears 
to  me  the  conclusion  is  irresistible  that  the  de- 
fendants in  error  have  not  a  shadow  of  claim 
to  the  land  in  question  and,  therefore,  that  the 
judgment  of  the  court  below  ought  to  be  re- 
versed. 

And  this  being  the  unanimous  opinion  of 
the  court,  the  judgment  of  the  Supreme  Court 
was  reversed  accordingly. 

Reversing— S.  C.,  6  Cow.,  706. 
Cited  in— 3  Barb.,  358 ;  2  Abb.  Pr.,  312  ;  2  Sweeny, 
744 ;  21  Wall.,  150 ;  59  Pa.  St.,  303. 
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*THE  PACIFIC  INSURANCE 
COMPANY 

v. 
CATLETT  AND  KEITH. 


Marine  Insurance — Insurance,  by  OwnersofFive 
Sixths  of  Cargo  of  Specie — Recovery  of,  Whole 
Sum  Insured,  May  be  Had — Sale  of  Whole 
Cargo,  by  Owner  of  Remaining  Sixth,  does  not 
Deprive  Other  Owners  of  Right  to  Abandon — 
Action  on  Policy — Parlies. 

Where  an  insurance  was  effected  by  the  owners  of 
five  sixths  of  a  cargo  of  specie  amounting  to  890,000 
upon  their  interest  in  the  cargo  to  the  extent  of 
$30,000,  and  a  loss  happened,  it  was  held,  that  they 
were  entitled  to  recover  the  whole  sum  insured,  and 
not  merely  five  sixths  thereof. 

An  averment  in  the  declaration  that  a  large  quan- 
tity, to  wit :  30,000  Spanish  milled  dollars,  were  laden 
on  board  the  vessel  for  the  contemplated  voyage, 
and  that  the  plaintiffs  were  "  the  owners  of  and  in- 
terested in  the  said  specie  to  a  large  amount,  to  wit: 
the  amount  of  all  the  money  by  the  said  plaintiffs 
insured  thereon,"  and  that  the  policy  was  made  on 
their  account  and  for  their  sole  use  and  benefit,  was 
held  to  be  supported  by  proof  that  the  assured  were 
the  owners  of  five  sixths  of  the  890,000  shipped  on 
board  the  vessel,  and  that  there  was  no  variance  be- 
tween the  proof  and  the  averment,  the  averment 
being  not  of  an  entire  interest  in  the  whole  cargo, 
but  of  an  Interest  in  the  cargo  to  the  amount  insured 
thereon. 

A  sale  of  the  cargo  and  an  investment  of  the  pro- 
ceeds in  other  merchandise  by  the  owner  of  the  re- 
maining one  sixth  of  the  cargo  for  the  purpose  of 
remittance,  he  having  gone  out  in  the  vessel  as 
supercargo,  a  technical  loss  having  happened,  and 
the  cargo  having  been  left  under  his  control  by 
theimaster  of  the  vessel  at  the  port  of  necessity.does 
not  destroy  the  right  of  the  otner  owners  who  had 
insured  their  separate  interest  in  the  cargolto  aban- 
don the  same  to  the  underwriters,  if,  under  the  cir- 
cumstances of  the  case,  it  would  have  been  the  duty 
of  the  master  to  have  made  the  same  investment  for 
the  benefit  of  whom  it  might  concern. 

On  a  policy  of  insurance  entered  into  in  behalf  or 
on  account  of  the  owners  of  a  cargo,  no  one  but  the 
owners  can  s  us  tain  an  action  upon  it ;  where  the 
policy  is  entered  into  for  wnom  it  may  concern,  the 
action  may  be  sustained  by  any  one,  although  he 
has  but  a  special  interest  in  the  cargo  as  by  lien.re- 
spondentla  or  otherwise.  In  either  case,  however, 
it  must  appear  that  the  policy  was  made  in  behalf 
of  the  person  claiming  to  recover. 
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One  whose  interest  was  not  intended  to  be  insured 
cannot  claim  the  benefit  of  an  insurance  effected  by 
others,  although,  by  the  terms  of  the  policy,  his  in- 
terest would  seem  to  be  covered. 

Citations— 3  Johns.  Cas.,  269;  Condy  Marsh.,  473, 
n.  c ;  »  Mass.,  365  ;  2  Bos.  &  P.,  240 ;  19Geo.  II.,  ch.  37; 
16  East,  141;  2  Cranch,  441;  1  Paine,  615, 617;  2  Wend.,. 
64;  2  Johns.  Dig.,  78;  8  Johns.  Cas.,  224;  Phil.  Ins.,. 
44,309. 

TERROR  from  the  Supreme  Court.  The  ac- 
-Lj  tion  in  the  Supreme  Court  was  on  a  poli- 
cy of  insurance,  dated  Feb.  2,  1818,  on  the  car- 
go of  the  brig  Sphinx,  from  Alexandria,  in  the 
district  of  Columbia,  to  Canton,  and  at  and 
from  thence  back  to  Alexandria.  The  insur- 
ance was  affected  by  Le  Roy,  Bayard  &  Co.  in. 
N.  Y. .  in  pursuance  of  a  letter  of  instruction* 
from  Charles  I.  Catlett,  of  Alexandria,  of  Jan. 
29,  1818,  requesting  them  to  obtain  insurance 
on  joint  *account  of  James  Keith,  Jr.,  [*76 
and  himself,  upon  the  brig  Sphinx  from  Alex- 
andria to  Canton  and  back,  against  all  risks, 
"say  on  vessel  $10,000,  valued  at  this  sum;  on 
specie  $70,000."  The  sum  insured  by  the  Pa- 
cific Ins.  Co.  was  $30,000.  The  only  designa- 
tion of  the  assured  in  the  policy  is,  that  it  is 
stated  that  Le  Roy,  Bayard  &  Co.,  on  account 
of  the  owners,  do  make  insurance,  &c.  Mar. 
31, 1818,  the  vessel  sailed  from  Alexandria  la- 
den with  22  kegs  and  17  boxes  Spanish  milled 
dollars,  amounting  to  $90,000,  the  whole  of  the 
cargo,  including  premium  on  specie,  commis- 
sions, &c.,  being  valued  at  upwards  of  $100,- 
000.  The  bill  of  lading,  dated  on  the  day  of 
the  sailing  of  the  vessel,  stated  at  $90,000  had 
been  shipped  by  Charles  I.  Catlett,  James 
Keith,  Jr.,  and  Thomas  R.  Keith,  one  half  be- 
ing the  property  of  Catlett  and  the  other  half 
the  property  of  the  two  Keiths.  The  master  of 
the  vessel  testified  that  Feb.  20,  whilst  prepar- 
ing for  his  voyage,  he  heard  James  Keith  say 
that  he  had  given  to  his  brother,  Thomas  R. 
Keith  one  third  of  his  interest  in  the  shipment,, 
and  that  he  was  to  have  a  third  in  the  profits. 
This  declaration  of  James  Keith  was  made  in 
the  presence  of  Catlett,  who,  on  being  asked, 
said  that  it  would  be  an  insurable  interest, that 
they  were  short  insured  about  $30,000,  that  he- 
would  write  to  Boston  to  effect  further  insur- 
ance, and  that  Thomas  R.  Keith's  interest 
should  be  insured  in  the  Boston  policy.  An  in- 
surance was,  accordingly,  effected  at  Boston',, 
in  the  joint  names  of  Catlett  and  the  two  Keith's, 
in  the  sum  of  $26,000. 

Thomas  R.  Keith  went  out  in  the  vessel  as- 
supercargo,  to  whom  the  master  was  instructed 
to  deliver  the  cargo  on  his  arrival  at  Canton, 
and  who,  he  was  further  instructed,  would  fur- 
nish him  with  a  return  cargo.  The  vessel  ar- 
rived in  distress  at  the  Isle  of  France  July  29. 
She  underwent  a  survey,  and  Aug.  14  the 
surveyors  reported  that  she  could  be  repaired, 
but  that  the  cost  of  repair  would  be  $20,000  ; 
upon  which  report,  and  at  the  request  of  the 
captain,  the  Court  of  Vice- Admiralty  there  or- 
dered the  brig  to  be  sold,  and  she  was  sold  ac- 
cordingly. The  cargo  was  delivered  to  the 
American  Consul  at  the  Isle  of  France,  the 
*master  and  supercargo  having  selected  [*7  7 
him  to  take  charge  of  it.  The  master  left  the 
Isle  of  France,  and  knew  not  what  became  of 
the  cargo  after  its  delivery  to  the  consul.  It 
appeared,  however,  that  the  supercargo  in- 
vested it  (specie  selling  at  from  22  to  24  per 
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cent,  advance)  in  cotton,  which  he  shipped  to 
Liverpool  in  England.  Nov.  16,  1818,  the  su- 
percargo wrote  to  James  Keith,  Jr.,  one  of  the 
plaintiffs,  stating  that  he  had  written  per  the 
master  of  the  brig  Sphinx  Oct.  5,  but  as  he 
learnt  that  he  was  detained  at  Bourbon,  he  had 
concluded  to  forward  a  copy  of  the  protest.&c. 
He  further  stated,  that  not  being  able  to  pro- 
cure a  passage  to  Canton,  he  had  invested  his 
funds  in  Surat  cotton,  mentioning  the  price, 
which  he  said  was  high, but  that  at  the  time  the 
purchase  was  made,  the  quotation  from  En- 
gland would  leave  a  profit,  and  from  the  infor- 
mation received,  he  thought  it  the  best  mode 
of  laying  out  the  funds  ;  nor  was  this  opinion 
altered  until  the  evening  before  writing  the 
letter,  when  he  stated  a  ship  had  arrived  from 
Bordeaux,  which  reported  so  differently  from 
anything  he  had  heard  at  the  Isle  of  France, 
that  he  was  fearful  that  the  result  would  be 
unfavorable,  and  expressed  a  hope  that  the 
plaintiffs  had  abandoned  both  vessel  and  cargo. 
Feb.  24,  1819,  Le  Roy,  Bayard  &  Co.  aban- 
doned to  the  defendants  so  much  of  the  cargo 
as  was  insured  by  them,  in  pursuance  of  in- 
structions received  from  Catlett  of  the  date  Feb. 
9.  The  national  character  of  the  vessel  was 
described  in  the  policy  as  American.  The 
proof  in  support  of  this  representation  was  an 
affidavit  of  Catlett,  used  as  evidence  by  the 
defendants  on  the  trial,  stating  that  he  and  the 
two  Keiths  being  native  citizens  of  the  U.  S., 
were  owners  of  the  brig,  and  a  copy  of  the  reg- 
ister of  the  vessel  from  the  Treasury  Depart- 
ment of  the  U.  S.  (For  a  more  particular  de- 
tail of  the  facts  of  the  case,  see  1  Wend.,  561.) 

In  the  declaration,  after  setting  forth  the 
policy,  it  was  averred  that  before  and  at  the 
time  of  the  loss,  &c.,  a  certain  large  quantity 
of  specie,  to  wit  :  $30,000,  had  been  and  were 
laden  and  put  on  board  of  the  said  brig  to  be 
carried,  &c.,  and  that  the  said  plaintiffs  were 
78*]  the  owners  of  and  interested  *in  the  said 
specie  to  a  large  amount,  to  wit:  to  the  amount 
of  all  the  money  by  the  said  plaintiffs  insured 
thereon,  and  that  the  policy  was  made  on  their 
account  and  for  their  sole  use  and  benefit.  At 
the  trial  a  verdict  was  taken  by  consent  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Su- 
preme Court, who  gave  judgment  for  the  plaint- 
iffs. See  1  Wend.,  561.  The  defendants  sued 
out  a  writ  of  error. 

The  cause  was  argued  here  by, 

Messrs.  R.  Sedgwick  and  G.  Griffin,  for 
the  plaintiffs  in  error,  and  b 

Messrs.  J.  Duer ; 
defendants  in  error. 

The  points  made  on  the  part  of  the  plaint- 
iffs in  error,  and  argued  by  the  counsel,  were 
the  following  : 

^  1.  The  preliminary  proofs  were  not  suffi- 
cient to  entitle  the  plaintiffs  in  the  court  below 
to  recover  ;  or,  at  all  events,  to  claim  inter- 
est upon  the  sum  demanded  until  1824. 

2.  There  was  no  evidence  that  the  repairs  of 
the  vessel  would  have  cost  half  her  value ; 
consequently,  the  assured  were  not  entitled  to 
abandon. 

3.  Incompetent  and  illegal  evidence  was  ad- 
mitted on  the  trial,  and  if  the  plaintiffs  were 
entitled  to  recover,  the  share  of  Thomas  R. 
Keith  (whether  one  sixth  or  one  fourth  of  the 
amount  insured),  should  have  been  deducted. 
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4.  There  was  no  legal  proof  that  the  vessel 
was  American  and  duly  documented  as  such 
during  the  voyage  insured. 

5.  Thomas  R.  Keith  ought  to   have  been 
made  a  co-plaintiff  in  the  court  below. 

6.  The  interest  averred  in  the  declaration  is 
different  from  the  interest  proved. 

7.  The  reception  of  the  cargo  at  the  Isle  of 
France  by  Thomas  R.  Keith,  and  its  invest- 
ment in  a  new  adventure,  discharged  the  un- 
derwriters. 

The  following  opinions  were  delivered : 

By  the  Chancellor.  The  plaintiffs  in  er- 
ror have  raised  several  objections  to  the  recov- 
ery, all  of  which  I  shall  consider,  but  not  in 
the  exact  order  in  which  they  were  argued. 
As  the  fifth  and  sixth  points  go  to  the  form 
of  the  action  *as  to  parties  and  the  [*7& 
averment  of  interest  in  the  declaration,  and  are 
also  materially  connected  with  the  merits  of 
the  cause,  I  shall  first  examine  the  questions 
arising  upon  those  points. 

1.  Was  the  action  properly  brought  in  the 
names  of  Catlett  and  J.  Keith,  Jr.,  without 
joining  T.  R.  Keith  as  a  co-plaintiff  ?  To  as- 
certain whether  the  latter  was  a  necessary  party 
we  must  inquire  whether  he  had  such  an  in- 
terest in  the  policy  as  to  enable  him  to  recover 
against  the  underwriters.  The  policy  was 
made  by  the  agents  in  behalf  of  the  owners  of 
the  cargo,  and  the  plaintiffs  could  not  recover 
without  showing  themselves  to  be  owners. 
The  difference  between  the  expression  in  the 
policy  in  this  case  and  the  usual  one,  "for 
whom  it  may  concern,"!  apprehend  to  be, that 
if  the  policy  is  in  behalf  of  the  owners,  no- 
other  person  than  the  owner  can  recover,  al- 
though he  may  have  an  interest  in  the  subject 
by  lien,  respondentia  or  otherwise  ;  but  if  the 
policy  is  for  whom  it  may  concern,  a  person 
who  has  only  a  special  interest  in  the  subject 
insured  may  sustain  an  action  thereon.  la 
either  case  it  must  appear  that  the  policy  was 
made  in  behalf  of  the  persons  who  claim  to  re- 
cover. Steinback  v.  Rhinelander,  3  Johns.  Cas., 
269  ;  Bodwyv.  Union  Ins.  Co.,  Cond.  Marsh., 
473,  note,  c;  Tappan  v.  Atkinson,  2  Mass. ,  365. 
At  the  time  the  insurance  was  effected  in  this 
case,  Thomas  R.  Keith  had  no  interest  in  the 
proposed  shipment.  Whether  the  specie  which 
was  to  compose  the  cargo  had  actually  been 
obtained  from  the  banks  at,-that  time  does  not 
appear  ;  but  it  is  evident  from  the  letter  order- 
ing the  insurance  that  the  parties  only  intend- 
ed to  have  the  interest  of  Catlett  and  J.  Keith, 
Jr.,  covered  by  the  policy.  Whether  this  let- 
ter was  shown  to  the  underwriters  or  not  does 
not  seem  to  be  material ;  but  if  it  was  so.  the 
evidence  was  probably  sufficient  to  authorize 
the  jury  to  find  that  fact.  Agreeably  to  the  au- 
thorities which  I  have  before  referred  to,  if 
the  agent  did  not  intend  to  insure  for  the  bene- 
fit of  Thomas  K.  Keith,  he  could  not  be  bene- 
fited by  the  insurance  whether  the  letter  was 
communicated  to  the  underwriters  or  other- 
wise. If  no  cargo  had  been  put  on  board  in 
which  the  assured  had  an  'interest  as  own-[*8O 
ers,  the  risk  would  not  have  attached,  and 
they  would  have  been  entitled  to  a  return  of 
the  premium.  It  is  not  material,  therefore,  to 
inquire  who  were  the  owners  of  the  dollars  at 
the  time  the  policy  was  underwritten,  except 
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for  the  purpose  of  ascertaining  whose  interest 
was  intended  to  be  insured.  From  the  testi- 
mony of  the  master,  it  appears  that  at  the  time 
of  the  shipment  the  assured  were  the  owners 
of  only  five  sixths  of  the  $90,000,  and  the  pol- 
icy only  attached  upon  their  undivided  inter- 
est. If  the  insurance  had  only  been  upon  a 
particular  number  of  the  Spanish  milled  dollars 
to  the  amount  of  $30,000,  the  assured  would 
only  have  been  entitled  to  recover  their  por- 
tion of  the  loss  on  that  number ;  but  it  was 
upon  their  interest  in  the  whole  cargo,  both 
for  the  outward  and  return  voyages,  to  the  ex- 
tent of  $30,000.  The  assured  were  owners  of 
the  cargo  at  the  time  of  shipment  to  the  extent 
of  $75,000  exclusive  of  premiums  and  commis- 
sions, and  I  presume  the  $22,394  recovered  in 
this  suit  was  the  fair  proportion  of  the  actual 
loss;  including  interest  and  deducting  salvage, 
which  the  underwriters  in  this  case  were  lia- 
ble to  pay. 

2.  Was  the  interest  of  the  assured  as  averred 
in  the  declaration,  different  from  the  interest 
proved  ?  The  averment  is  that  a  large  quantity, 
to  wit :  30,000  Spanish  milled  dollars  were  la- 
den on  board  the  brig  to  be  carried  on  the  voy- 
age, and  that  the  plaintiffs  were  then  and  un- 
til and  at  the  time  of  the  loss  "  the  owners  of 
and  interested  in  the  said  specie  to  a  large 
amount,  to  wit :  the  amount  of  all  the  money 
by  the  said  plaintiffs  insured  thereon,"  and  that 
the  policy  was  made  on  their  account  and  for 
their  sole  use  and  benefit.  The  quantity  of  spe- 
cie on  board  is  laid  with  a  sciKcet,&ud  the  plaint- 
iffs were  not  confined  to  the  precise  quantity 
mentioned  in  the  declaration.  The  averment 
of  interest  is  not  of  an  entire  interest  in  the 
whole  cargo  ;  but  the  plaintiffs  aver  they  were 
owners  of  and  interested  in  the  cargo  to  the 
amount  insured  thereon. 

The  case  of  Page  v.  Fry,  2  Bos.  &  P.,  240,  is 
directly  in  point  in  favor  of  the  assured  as  to 
this  manner  of  averring  interest.  As  I  under- 
stand that  case,  Hyde  and  Hobbs  ordered  an 
insurance  on  account  of  themselves  and  Hacks, 
to  whom  they  had  assigned  an  interest  in  the 
81*]  cargo  ;  and  the  *agent,  instead  of  insur- 
ing on  account  of  all,  insured  in  his  own  name, 
for  and  on  account  of  Hyde  and  Hobbs  only.  It 
must  have  been  a  valued  policy,  and  the  only 
necessity  of  any  averment  or  proof  of  interest 
was  to  take  it  out  of  the  Statute  19  Geo.  II., 
•ch.  37,  against  what  are  usually  denominated 
wagering  policies.  The  suit  was  brought  in 
the  name  of  the  agent,  and  the  averment  was 
that  Hyde  and  Hobbs,  on  whose  account  it  was 
made,  were  interested  in  the  cargo  to  a  large 
amount,  to  wit:  to  the  amount  of  all  the  money 
«ver  insured  thereon.  The  judges  all  consider 
it  as  a  case  where  the  value  of  the  interest  was 
not  material,  which  could  not  have  been  so,  if 
it  was  an  open  policy.  Heath  J.,  says:  "  I  do 
not  see  why  a  joint  tenant  or  a  tenant  in  com- 
mon has  not  such  an  interest  in  the  entirety  as 
will  entitle  him  to  insure.  A  policy  made  by  a 
person  so  interested  is  not  to  be  considered  as  a 
wager  policy."  And  Chamber,  J.,  says:  "The 
averment  in  substance  is  nothing  more  than 
that  the  parties  for  whose  benefit  the  insurance 
was  made  had  an  interest  in  the  subject  of  that 
insurance.  They  are  not  bound  by  the  terms 
of  the  averment  to  show  anything  more  than 
that  they  have  an  interest ;  and  if  they  show 
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an  interest  to  the  extent  of  one  hundredth  part 
of  the  cargo  it  will  be  sufficient.  The  spirit  of 
19  Geo.  IL,  only  requires  that  the  policy  should 
not  be  a  gaming  policy."  In  that  case  the  ques- 
tion was  whether  Hyde  and  Hobbs  had  an  in- 
surable  interest  in  the  whole  cargo  of  any  value, 
as  if  they  had,  they  were  entitled  to  recover  the 
amount  at  which  that  interest  had  been  valued. 
In  this  case  the  averment  is  substantially  the 
same  ;  but  it  being  an  open  policy,  the  assured 
are  bound  to  prove  that  they  were  owners  and 
had  an  interest  in  the  cargo,  and  that  the  value 
of  the  part  or  share  which  belonged  to  them 
was  equal  to  the  sum  claimed  against  the  under- 
writers. In  any  possible  view  of  the  case,  they 
had  an  interest  to  that  extent.  If  the  testimony 
of  the  master  is  legal  evidence  on  the  question 
of  interest,  they  owned  five  sixths  of  the  cargo; 
and  if  we  reject  that,  and  resort  to  the  bill  of 
lading,  Catlett  owned  $45,000,  and  J.  Keith 
had  an  interest  to  some  extent  at  least  in  the 
other  $45,000.  If  it  did  not  exceed  $1,  their 
joint  interest  *far  exceeded  the  amount  [*82 
underwritten  by  the  plaintiffs  in  error;  and  the 
averment  that  they  were  owners  and  interested 
in  the  cargo  to  the  full  amount  insured  is  sup- 
ported by  the  proofs  in  the  case. 

The  case  of  Page  v.  Fry  was  not  overruled 
by  that  of  Bellv.  Ansky,  16  East,  141.  In  the 
latter  case  the  insurance  was,  in  fact,  made  for 
John  Bell  and  his  brother  William,  who  were 
jointly  interested;  and  the  averment  was  that 
John  Bell  was  interested  to  the  amount  of  all 
the  moneys  insured,  and  that  the  policy  was 
made  for  the  use  and  benefit  and  on  account  of 
John  Bell  ;  and  the  decision  is  put  upon  the 
ground  that  the  averment  that  the  policy  was 
made  on  his  account  was  material  under  the 
19  Geo.  II.,  and  should  have  been  truly  stated. 
The  case  of  Page  v.  Pry  was  doubted  by  Ch.  J. 
Marshall  in  Graves  v.  Boston  Mar.  Ins.  Co.,  2 
Cr.,  441.  If,  as  he  supposed,  the  plaintiff  was 
permitted  under  that  policy  to  recover  any- 
thing on  account  of  Hacks'  interest  in  the  cargo, 
the  case  cannot  be  law  ;  but  if,  as  I  have  en- 
deavored to  show, he  only  recovered  the  amount 
at  which  Hyde  and  Hobbs'  interest  was  valued 
in  the  policy,  it  does  not  interefere  in  the  least 
with  the  doctrine  the  Chief  Justice  was  endeav- 
oring to  establish.  In  the  case  then  before  him 
the  insurance,  although  intended  to  be  made 
by  one  partner  for  the  benefit  of  himself  and 
his  copartner,  was  made  in  his  own  name,  and 
the  Company  supposed  they  were  insuring  his 
own  interest  only.  In  that  case,  as  the  policy 
was  an  open  one,  the  plaintiff  had  no  right  to 
recover  for  any  interest  which  his  copartner 
had  in  the  property.  No  averment  could  have 
remedied  the  defect.  The  Chief  Justice  says, 
that  under  no  rule  for  proceeding  on  a  special 
contract  could  the  interest  of  a  copartnership 
be  given  in  evidence  on  an  averment  of  indi- 
vidual interest,  or  could  an  averment  of  the  in- 
terest of  a  company  be  supported  by  a  special 
contract  relating  in  terms  to  an  individual. 
There  was  no  doubt  in  that  case  of  the  right  of 
Graves  to  recover  the  full  amount  of  his  loss, 
and  the  defendants  acknowledged  themselves 
liable  to  pay  him,  but  they  denied  their  liability 
to  pay  the  loss  of  his  partner  who  was  not  in- 
sured. I  do  not,  therefore,  understand  the 
Chief  Justice  as  intending  to  say  Graves' own 
interest  in  a  *moiety  of  the  cargo  could  [*83 
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not  be  given  in  evidence  and  recovered  for  un- 
der an  averment  that  he  was  interested  to  the 
amount  insured.  Judge  Thompson  so  under- 
stood the  decision  of  that  court  when  this  cause 
was  before  him  in  the  Circuit  Court  of  the  U. 
S.  He  says:  "  It  is  equally  clear  that  if  the  in- 
sured aver  an  entire  interest  in  themselves  in 
the  subject  insured,  such  averment  cannot  be 
supported  by  evidence  of  a  joint  interest  with 
others.  Nor  can  an  averment  of  a  joint  inter- 
est with  others  be  supported  by  proof  of  a  sole 
interest.  As  I  understand  the  declaration  in 
this  cause,  it  only  avers  a  joint  interest  in  Cat- 
lett  and  James  Keith,  Jr.,  to  the  extent  of  $30,- 
000,  and  not  an  exclusive  interest  in  the  entire 
cargo."  1  Paine,  615.  The  conclusion  at  which 
I  have  arrived  on  this  point  is,  that  there  was 
no  variance  between  the  declaration  and  the 
proofs  as  to  the  extent  of  the  plaintiff's  interest, 
or  as  to  the  persons  on  whose  account  the  in- 
surance was  made. 

3.  Were  the  preliminary  proofs  sufficient ; 
and  was  there  sufficient  evidence  to  authorize 
a  jury  to  find  they  were  exhibited  to  the  under- 
writers in  1819?  I  can  see  no  possible  objection 
to  the  preliminary  proof,  as  produced  on  the 
trial;  and  it  appears  to  me  there  was  sufficient 
to  authorize  the  jury  to  infer  that  all  the  evi- 
dence of  loss  and  interest  which  could  reasona- 
bly be  required,  was  exhibited  early  in  the  year 
1819.  The  letter  of  abandonment  was  delivered 
on  Feb.  24  ;  to  which  was  annexed  the  protest 
of  the  master,  showing  the  injury  to  the  brig 
by  the  perils  of  the  sea,  and  her  condemnation 
at  the  Isle  of  France.  The  survey  is  not  print- 
ed at  length  in  the  case,  but  it  must  have  des- 
cribed the  injury  substantially- as  testified  toby 
the  master  on  his  examination  as  a  witness  in 
the  cause.  It  also  stated  the  fact  that  the  brig 
could  not  be  repaired  at  that  place  short  of 
$20,000.  The  letter  of  Thomas  R.  Keith,  of 
Nov.  16,  1818,  was  also  presented  at  the  same 
time:  by  which  it  appeared  that  the  voyage 
was  lost,  as  to  the  cargo,  in  consequence  of 
there  being  no  means  of  sending  it  on,  or  pro- 
curing a  passage  to  Canton  ;  and  that  he  had 
been  obliged,  after  waiting  a  long  time,  to  in- 
vest the  specie  in  cotton  to  be  sent  to  England. 
84*]The  preliminary  proof  of  loss  was,  *there- 
f  ore,  much  stronger  than  the  proof  in  chief  on 
that  point ;  for  these  documents  were  not  ad- 
missible as  evidence  in  chief  in  the  cause.  The 
proof  of  interest  was  not  made  at  the  same 
time  ;  but  in  the  letter  of  abandonment  the 
agent  says  the  proof  of  interest  will  be  made 
without  delay.  Accordingly,  we  find  an  affi- 
davit made  by  the  assured  three  days  after- 
wards at  Alexandria,  showing  that  they  caused 
the  insurance  to  be  made  ;  and  Apr.  2,  in  the 
same  year,  another  affidavit  was  made  by  Cat- 
lett  with  the  original  invoice  of  the  cargo  an- 
nexed. In  1824,  Sands,  the  vice-president,  made 
out  a  list  of  the  papers  which  had  previously 
been  exhibited  to  the  Company  as  preliminary 
proofs  and,  among  others,  in  addition  to  those 
above  mentioned,  are  the  bill  of  lading  and 
various  others  of  less  importance.  No  objec- 
tion appears  to  have  been  made  to  the  payment 
on  account  of  a  want  of  interest ;  and  if  the 
bill  of  lading  was  exhibited,  it  was  good  evi- 
dence even  in  chief  to  show  that  the  assured 
had  an  interest  in  the  shipment  to  an  amount 
exceeding  $45,000.  I  think.f  rom  the  agreement 
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of  July  26,  1819,  in  connection  with  the  list  of 
documents  exhibited  and  other  evidence  in  the 
case,  it  is  fairly  to  be  presumed  that  the  pre- 
liminary proofs,  both  of  loss  and  interest,  were- 
exhibited  previous  to  that  time  so  far  as  they 
were  required  by  the  underwriters  ;  and  if 
there  is  any  error  as  to  the  interest,  it  is  in  their 
favor,  on  the  ground  that  it  was  only  computed 
from  the  beginning  of  the  next  year,  instead  of 
commencing  Aug.  26,  1819. 

4.  Was  there  any  evidence  to  justify  the  jury 
in  finding  that  the  brig  was  injured  to  more 
than  half  her  value  ?    The  difficulty  on  this 
point  has  probably  arisen  from  the  fact  that  it 
was  considered  so  clear  that  neither  party  had 
their  attention  particularly  directed  to  it  when 
the  master's  deposition  was  taken.     He  does 
not  in  terms  say  he  was  satisfied  the  repairs 
would  cost  $20,000  at  the  Mauritius.     He  says 
the  surveyors  reported  that  fact,  and  that  upon 
their  report  and  on  his  request  the  vessel  was 
sold.  If  the  witness  had  been  examined  in  open 
court,  and  the  objection  raised,  the  question 
would  undoubtedly  have  been  put  to  him  di- 
rectly,  and  answered  in  the  affirmative.     I 
think  we  have  a  right  to  presume  *he  [*85 
intended  so  to  be  understood  at  the  time  he 
made  the  deposition.     The  value  of  the  brig  is 
not  proved;  but  she  was  insured  for  $10,000, 
which,  probably  was  the  full  amount  of  a  brig 
of  359  tons,  of  her  age,  with  a  single  deck,  and 
there  was  a  technical  total  loss  unless  her  val- 
ue was  more  than  $26,600.     The  master  de- 
scribes the  nature  of  the  injury  in  such  a  man- 
ner that  any  person  acquainted  with  the  sub- 
ject must  be  satisfied  extensive  repairs  would 
necessarily  be  required  ;  and  from  our  geo- 
graphical knowledge  of  the  situation  of  the 
Isle  of  France,  it  is  evident  the  expense  of  re- 
pairs at  that  place  must  be  comparatively  great. 
I  think,  with  the  Supreme  Court,  that  the  proof 
of  a  technical  total  loss  of  the  brig  was,  prima 
facie,  sufficient. 

5.  But  it  is  alleged  illegal  evidence  was  re- 
ceived on  the  trial,  and  that  the  share  of  T. 
R.  Keith  should,  at  all  events,  have  been  de- 
ducted from  the  amount  recovered.     The  lat- 
ter part  of  this  point  does  not  appear  to  have 
been  raised  at  the  trial;  and  as  it  appears  as  a 
written  appendage  to  the  printed  point,  it  is 
evidently  a  novus  ho»pe«  here.  If  I  am  right  in 
supposing  that  the  policy  attached  upon  the 
$30,000  of  the  plaintiffs'  undivided  interest  in 
the  whole  cargo,  and  not  upon  $30,000  in  num- 
ber of  the  Spanish  milled  dollars,  there  is  no 
foundation  whatever  for  claiming  such  a  de- 
duction.  It  does  not  appear  on  what  principle 
the  adjustment  of  the  loss  and  the  apportion- 
ment of  salvage  was  made,  but  we  must  pre- 
sume it  was  settled  agreeably  to  the  rights  of 
the  several  parties,  and  in  reference  to  the  prin- 
ciples adopted  by  the  Supreme  Court.   The  il- 
legal evidence  complained  of  is  the  correspon- 
dence relative  to  the  Boston  policy,  and  the 
conversations  testified  to  by  the  master,  as  to 
T.  R.  Keith's  having  a  share  in  the  adventure. 
If  the  fact  that  a  subsequent  policy,  on  $26,000 
of  the  cargo,  was  made  with  the  Boston  com- 
pany, in  the  names  of  the  plaintiffs  and  T.  R. 
Keith,  could  have  any  possible  bearing  on  the 
case,  either  party  had  a  right  to  prove  that  fact; 
and  if  it  could  not,  neither  party  had  been  in- 
jured by  the  admission  of  the  evidence.    I  see 
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no  objection  to  the  proof  of  the  conversation 
between  the  plaintiffs,  as  testified  to  by  the 
master,  to  show  the  fact  that  one  of  them  had 
agreed  to  let  his  brother  come  in  for  a  share  of 
86*J  *the  adventure.  It  only  shows  that  T. 
R.  Keith  had  an  interest  in  the  cargo  before  it 
was  put  on  board,  while  the  bill  of  lading  would 
only  show  an  interest  from  the  time  of  ship- 
ment. Independent  of  this  testimony,  the  evi- 
dence is  conclusive  that  his  interest,  if  he  had 
any,  was  not  intended  to  be  insured  by  the  pol- 
icy on  which  this  suit  was  brought;  and  wheth- 
er he  was  the  owner  of  one  fourth  or  only  one 
sixth  of  the  cargo,  cannot  alter  the  rights  of  the 
parties  to  this  suit. 

6.  Was  there  legal  proof  as  to  the  national 
character  of  the  vessel,  and  that  she  was  duly 
documented  as  American?  The  underwriters 
had  a  right  to  use  any  of  the  preliminary 
proofs  produced  by  the  other  party  on  the  trial 
as  evidence  in  chief,  but  when  they  objected 
to  certain  parts  of  those  documents  being  read 
by  the  plaintiffs  as  evidence  in  chief,  they  ex- 
pressly excepted  from  the  objection  the  affida- 
vit of  Catlett  of  Apr.  2,  1819,  and  some  other 
documents.  I  therefore  consider  them  as  hav- 
ing elected  to  use  those  documents  as  evidence 
in  chief  before  the  jury.  By  that  affidavit  it 
appears  the  owners  of  the  brig  were  all  na- 
tive citizens  of  the  U.  S.,  and  in  the  invoice 
she  is  described  as  the  American  brig  Sphinx 
of  Alexandria.  The  register,  on  the  condem- 
nation of  the  vessel,  is  required  to  be  returned 
to  the  Treasury  Department.  On  the  trial,  an 
exemplified  copy  of  the  register,  under  the  seal 
of  that  department,  was  produced,  on  which 
was  indorsed  a  memorandum  that  it  was  re- 
ceived at  the  department  June  26,  1819,  and 
that  the  vessel  had  been  condemned  as  unsea- 
worthy  at  the  Isle  of  France.  1  think  this  was 
prima  facie  evidence  that  the  register  was  on 
board  the  vessel  for  the  voyage.  General  evi- 
dence is  all  that  is  necessary  in  such  cases,  un- 
til some  doubt  is  thrown  on  the  question. 
Ocean  Ins.  Co.  v.  Francis,  2  Wend. ,  64. 

The  only  remaining  point  in  the  case  is, 
whether  the  investing  the  cargo  in  cotton  at  the 
Mauritius  discharged  the  underwriters.  If  the 
assured  had  been  there  and  had  elected  to 
abandon,  it  would  have^been  their  duty  to  take 
care  of  the  property  for  the  benefit  of  the  salv 
age;  but  if  they  had  invested  it  in  a  new  advent- 
ure, and  neglected  to  abandon  until  they  as- 
certained it  to  be  an  unprofitable  speculation, 
87*]  their  *right  to  abandon  would  have  been 
gone.  There  is  no  evidence,  however,  from 
which  it  can  be  inferred  that  the  assured  were 
informed  of  the  impossibility  of  sending  on  the 
cargo,  until  the  receipt  of  the  letter  of  Nov. 
16,  1818.  They  abandoned  the  first  opportu- 
nity they  had  after  they  were  informed  that  a 
technical  total  loss  had  occurred;  and  if  T.  R. 
Keith  had  no  right  in  behalf  of  himself  and 
the  other  owners  of  the  property  to  receive  it 
from  the  master,  so  as  to  deprive  the  assured 
of  their  rights  as  against  the  underwriters,  they 
cannot  be  affected  by  his  investment  of  the  pro- 
ceeds in  the  cotton,  when  it  would  have  been 
the  duty  of  the  master  to  make  the  same  invest- 
ment for  the  benefit  of  all  concerned.  As  I 
understand  the  case,  no  vessel  could  be  pro- 
cured to  send  on  the  cargo  to  Canton,  and  it 
was  necessary  to  do  something  with  it  for  the 
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benefit  of  salvage,  and  to  prevent  an  absolute 
total  loss.  Although  it  was  in  dollars,  it  must, 
for  such  a  voyage  and  in  such  a  situation,  be 
considered  the  same  as  any  other  kind  of  mer- 
chandise. If  there  had  been  a  regular  course 
of  exchange  between  this  and  the  Mauritius,  it 
probably  would  have  been  the  duty  of  the 
master  to  sell  the  cargo  and  remit  the  proceeds 
thereof  to  the  owners,  but  it  is  pretty  evident 
that  no  such  exchange  could  be  procured;  the 
cargo  must,  therefore,  be  sent  home.or  invested 
in  something  by  which  the  proceeds  could  be 
remitted  to  this  country.  The  most  judicious 
course,  undoubtedly,  was  to  invest  it  in  some- 
thing which  could  be  sent  to  England  or  France, 
and  the  proceeds  remitted  from  thence  to  the 
U.  S.  I  do  not  understand  that  the  specie  was 
invested  in  cotton  for  the  purpose  of  specula- 
tion, but  as  a  means  of  remitting  the  proceeds 
of  the  cargo  to  this  country  with  the  least 
amount  of  loss;  and  as  the  quotations  from 
England  then  were,  there  was  a  prospect  that 
even  a  profit  might  be  made,  so  as  to  discharge 
the  underwriters  from  all  claim  for  even  a  par 
tial  loss. 

In  this  view  of  the  case,  the  agent  was  doing 
the  best  that  could  be  done  for  their  benefit,  or 
the  benefit  of  whom  it  might  concern;  and  al- 
though there  was  a  loss  on  the  cotton,  it  is 
probable  there  would  have  been  a  loss  to  the 
same  extent  in  anything  else  in  which  it  might 
have  been  invested  *at  that  place.  For  [*88 
the  reasons  given  by  Judge  Thompson  on  this 
point,  when  the  case  was  before  him,  1  Paine, 
617,  I  do  not  think  the  right  of  the  assured  to 
abandon  was  taken  away  by  the  acts  of  Thomas 
R.  Keith  at  the  Isle  of  France,  and  that  the 
underwriters  were  liable  for  a  total  loss,  with- 
the  benefit  of  salvage. 

The  judgment  of  the  Supreme  Court  should, 
therefore,  be  affirmed. 

By  Mr,  Senator  S.  Allen.  The  counsel  for 
the  plaintiffs  in  error  contend  that  the  prelim- 
inary proofs  were  insufficient  to  authorize  a 
recovery  in  the  court  below;  or,  at  all  events, 
to  establish  a  claim  for  interest  previous  to 
1824.  I  understand  by  the  term  preliminary 
proof,  that  in  order  to  avoid  a  nonsuit,  it  is  in- 
cumbent on  the  assured  to  prove  the  loss  of 
property,  and  an  insurable  interest  in  such 
property.  These  facts,  according  to  my  view, 
were  clearly  made  out  bv  the  assured  when 
they  produced  the  protest  of  the  master,  de- 
tailing the  particulars  of  the  survey  and  con- 
demnation of  the  vessel,  and  the  defeat  of  the 
voyage,  together  with  the  oath  of  Charles  I. 
Catlett  and  James  Keith,  Jr.,  proving  their  in- 
terest in  the  amount  insured.  In  the  case  of 
Lenox  v.  United  Ins.  Co. ,  2  Johns.  Dig. ,  78,  it 
was  held,  that  when  a  loss  is  to  be  paid  in  30 
days  after  proof  thereof,  the  protest  of  the 
master  stating  the  loss,  and  the  bill  of  lading 
and  invoice,  are  sufficient  preliminary  proofs. 
That  these  proofs  were  furnished,!  think  is  evi- 
dent from  the  testimony  of  Austin  L.  Sands, 
who  saw  them  in  the  insurance  office  in  1824, 
when  he  made  a  list  of  them  ;  and  that  they 
had  been  in  the  possession  of  the  Company 
since  July  26,  1819,  appears  by  the  agreement 
entered  into  between  the  Company  and  the  as- 
sured, by  which  the  assured  are  authorized, 
without  "prejudice  to  either  party,  to  take  the 
proceeds  of  the  cotton  then  in  the  hands  of 
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Cropper,  Benson  &  Co.  of  Liverpool,  and  in 
case  of  a  recovery  against  the  underwriters, 
they  were  to  be  credited  for  the  amount  of  the 
proceeds  of  the  cotton.  The  only  proper  con- 
conclusion  is,  that  the  Company  having  re- 
ceived sufficient  proof  of  loss  and  interest  to 
authorize  a  suit,  they  were  willing,  in  order  to 
89*]  avoid  additional  *expense,  in  case  of  a 
recovery,  to  enter  into  the  agreement  alluded 
to;  and  if  this  fact  is  established, then  the  plaint- 
iffs in  the  court  below  were  entitled  to  interest 
from  the  day  on  which  the  proofs  were  fur- 
nished. 

2.  It  is  contended,  also,  that  there  was  no 
evidence  that  the  repairs  of  the  vessel  would 
have  cost  half  her  value  and,  therefore,  the  as- 
sured had  no  right  to  abandon. 

Charles  I.  Catlett,  in  his  letter  of  Jan.  29, 
1819,  to  Le  Roy,  Bayard  &  Co.,  requests  them 
to  effect  insurance  on  the  vessel  $10,000,  val- 
ued at  that  sum.  This,  I  should  presume,  was 
pretty  good  proof  of  the  value  of  the  vessel, 
which  she  was  at  her  port  of  departure  at 
least.  In  the  deposition  of  the  captain,  he 
states  that  the  surveyors  reported  that  it  would 
cost  to  repair  the  brig  at  the  Isle  of  France 
as  much  as  $20,000  ;  and  surely,  when  the 
owners  value  their  vessel  at  $10,000,  it  will  not 
be  contended  that  she  was  worth  at  the  Isle  of 
France  $40,000  !  If,  therefore,  any  reliance 
may  be  placed  on  this  part  of  the  evidence,  it 
appears  to  me  the  fact  that  the  repairs  of  the 
vessel  would  cost  more  than  half  her  value  is 
clearly  made  out.  It  appears  also  that  the  loss 
of  the  vessel  was  never  disputed  by  the  par- 
ties; for  Sands,  the  vice-president  of  the  Com- 
pany, states  that  he  never  understood  there 
was  any  question  as  to  the  loss  of  the  vessel, 
and  Jones, who  was  secretary  to  the  Company, 
says  that  he  never  heard  any  doubt  expressed 
on  that  subject. 

3.  It  was  contended  further  that  incompetent 
and  illegal  evidence  was  admitted  on  the  trial, 
and  that  there  was  no  legal  proof  that  the  ves- 
sel was  American  and  duly  documented  as  such 
during  the  voyage  insured. 

It  would  be  the  height  of  presumption  in 
me,  even  to  doubt  the  legality  of  the  evidence 
admitted  on  the  trial  of  the  cause,  after  it  had 
been  allowed,  both  by  the  Circuit  and  Supreme 
Court  of  this  State.  I  proceed  upon  the  prin- 
ciple, therefore,  that  the  evidence  adduced  in 
the  case  is  not  illegal,  but  proper  and  admissi- 
ble testimony. 

In  proof  that  the  vessel  was  American,  we 
have  the  oath  of  Catlett,  that  he  and  the  Keiths 
were  the  owners  of  the  brig,  and  that  they  were 
all  native  citizens  of  the  if.  8. ;  and  also  a  certi- 
fied copy  of  the  register,  duly  authenticated  by 
9O*J  *the  Secretary  of  the  TreHsurv.  The  law 
of  the  U.  S.  makes  it  necessary,  before  a  regis- 
ter can  be  obtained,  that  the  owner  shall  de- 
clare under  oath  the  name,  burden,  place  and 
year  of  the  building  of  the  vessel,  and  that  she 
is  the  entire  property  of  citizens  of  the  U.  S. ; 
and  in  case  such  vessel  shall  be  lost,  or  other- 
wise prevented  from  returning  to  the  port  to 
which  she  may  belong,  the  certificate  of  regis- 
ter, if  preserved,  shall  be  delivered  up  within 
eight  days  after  the  arrival  of  the  master,  to 
the  collector,  &c.  The  register  of  the  brig 
Sphiny  was  returned  June  26,  1819,  and  the 
true  copy  of  it  furnished  Mar.  14,  1826.  The 
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proof  that  the  vessel  was  American,  therefore, 
in  my  view,  was  clearly  made  out. 

4.  Another  of  the  points  strongly  insisted 
on  by  the  counsel  for  the  plaintiffs  in  error 
was,  that  Thomas  R.  Keith  was  a  partner  in 
this  concern  and,  therefore,  ought  to  have  been 
made  a  co-plaintiff  in  the  court  below  ;  and  if 
he  was  one  of  the  owners  of  the  property,  the 
reception  of  the  cargo  at  the  Isle  of  France  and 
its  investment  in  a  new  adventure,  discharged 
the  underwriters  from  liability.  Apr.  2,  1819, 
Charles  I.  Catlett  makes  oath  that  he,  together 
with  James  Keith,  Jr.,  and  Thomas  R.  Keith, 
are  the  owners,  and  the  only  owners  of  the 
cargo  mentioned  in  the  annexed  invoice  and 
affidavits,  he  being  owner  of  one  half  thereof, 
and  James  Keith,  Jr.,  and  Thomas  R.  Keith 
being  the  owners  of  the  other  half.  If  the  case 
rested  on  this  testimony  alone,  the  judgment 
of  the  court  below  perhaps  ought  to  be  re- 
versed and  a  new  trial  ordered;  but,  in  order  to 
a  correct  understanding  of  what  the  interest  of 
Thomas  R.Keith  was,  it  is  necessary  and  proper 
to  advert  to  all  the  testimony  bearing  on  the 
case,  in  connection  with  the  circumstances  at- 
tending the  transaction. 

The  oath  of  Catlett  does  not  necessarily  im- 
ply that  Thomas  R.  Keith  was  interested  in  the 
$30,000  insured  by  the  Pacific  Ins.  Co. ;  for  the 
fact  is,  that  the  policy  was  truly  intended  to 
cover  the  interest  of  C.  I.  Catlett  and  James 
Keith,  Jr.,  as  is  evident  from  the  request  of 
Catlett  to  Le  Roy,  Bayard  &  Co. ;  the  letter 
containing  *which  request,  as  appears  [*91 
from  the  evidence  of  William  Bayard,  Jr., was 
shown  to  the  Company  when  the  policy  was 
effected.  In  that  letter  Catlett  requests  that  in- 
surance may  be  effected  on  joint  account  of 
James  Keith,  Jr.,  and  himself,  and  the  policy 
for  the  $30,000  was  dated  Feb.  2.  Capt.  Paige, 
the  master  of  the  vessel,  testified  that  between 
the  20th  and  the  last  day  of  Feb.,  he  heard 
James  Keith,  Jr.,  say,  while  in  the  counting- 
room  of  Catlett,  that  he  had  given  his  brother 
Thomas  one  third  of  his  interest  in  the  ship- 
ment, and  that  he  was  to  have  a  third  of  the 
profits  ;  that  he  (Page)  neither  knew  or  had 
reason  to  believe,  before  this,  that  T.  R.  Keith 
had  or  was  to  have  any  interest  in  the  ship- 
ment; he  knew  that  James  Keith,  Jr.,  was  a 
man  of  wealth,  and  that  the  money  was  fur- 
nished by  him,  and  that  T.  R.  Keith  had  no 
money  to  ship  upon  the  voyage.  He  has  no 
doubt,  and  verily  believes,  that  T.  R.  Keith  had 
no  interest  in  the  shipment  until  about  the  time 
James  Keith,  Jr.,  made  this  declaration  ;  that 
when  the  declaration  was  made  James  Keith, 
Jr.,  stated  that  he  presumed  it  would  be  an  in- 
surable  interest ;  upon  which  Mr.  Catlett  ob- 
served that  it  would  be  insurable  and  that  they 
were  short  insured  about  $30,000,  and  that  he 
would  write  to  Thomas  R.  Perkins  of  Boston, 
to  effect  further  insurance,  and  that  T.  R 
Keith's  interest  should  be  insured  in  the  Bos- 
ton policy. 

Now  it  is  evident,  I  think,  that  Catlett  intend- 
ed, when  he  wrote  to  Le  Roy, Bayard  &  Co.  to 
effect  insurance,  that  only  the  interest  of  him- 
self and  James  Keith,  Jr.,  should  be  covered. 
Of  this  there  cannot  be  a  doubt,  as  at  the  time 
of  writing  the  letter  and  at  the  date  of  the  pol- 
icy, made  by  the  Pacific  Ins.  Co.,  he  could 
have  no  knowledge  of  the  intention  of  James 
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Keith,  Jr.,  to  give  his  brother  an  interest  in 
the  shipment,  nor  did  he  know  it  until  eigh- 
teen or  twenty  days  after,  when  the  conversa- 
tion in  his  counting-room  was  had.  This  fact 
is  still  further  corroborated  by  his  reply  to 
Keith,  that  the  interest  he  had  given  to  his 
brother  was  an  insurable  interest,  and  that  such 
interest  should  be  insured  in  the  Boston  policy; 
and  also  by  his  letter  of  Mar.  5,  to  T.  R.  Per- 
kins, requesting  him  to  effect  insurance  in  Bos- 
92*]ton  on  $26,000,  on  specie  *out  and  mer- 
chandise home,  on  account  of  James  Keith,  Jr., 
Thomas  R.  Keith  and  Charles  I.  Catlett ;  and 
that  James  Keith,  Jr.,  and  himself  had  already 
effected  an  insurance  on  $80,000.  From  these 
circumstances  and  the  testimony  of  the  captain 
that  he  had  good  reason  to  believe  Thomas  R. 
Keith  had  no  money  to  ship  on  the  voyage, 
but  that  James  Keith,  Jr. ,  was  a  man  of  wealth, 
and  from  the  doubting  manner  in  which  James 
Keith,  Jr.,  observed  that  he  presumed  the  in- 
terest he  gave  his  brother  would  be  an  insura- 
ble interest,  I  have  arrived  at  the  conclusion 
that  the  interest  intended  to  be  given  to  T.  R. 
Keith  was  no  more  than  an  interest  in  the 
profits  of  the  voyage,  not  an  interest  in  the 
property ;  for  it  can  hardly  be  supposed  that  his 
brother  would  make  him  a  present  of  one  third 
of  this  large  sum;  for  had  this  been  his  inten- 
tion, the  doubt  as  to  an  insurable  interest  would 
never  have  raised  in  his  mind.  The  interest  he 
had,  therefore,  was  an  additional  commission, 
should  the  voyage  prove  profitable;  and  these 
profits,  which  he  had  a  right  to  anticipate, 
were  covered  by  the  Boston  policy. 

A  supercargo  who  is  to  receive  a  compensa- 
tion out  of  the  homeward  cargo,  as  he  begins 
to  render  his  services  at  the  commencement  of 
the  voyage  and  so  continues,  sustains  an  abso- 
lute loss  of  his  time  and  skill  in  case  the  cargo 
does  not  arrive.  An  insurance  upon  his  inter- 
est is,  therefore,  strictly  a  contract  of  indem- 
nity; and  where  the  owners  of  a  cargo  acreed 
to  pay  the  supercargo  $10,000  out  of  the  pro- 
ceeds of  any  cargo  the  ship  might  bring  from 
Batavia,  or  to  deliver  him  part  of  such  cargo 
to  that  amount  on  the  ship's  arrival  at  N.  Y., 
it  was  not  made  a  question  that  the  supercargo 
had  an  insurable  interest  to  that  amount.  Phil. 
Ins.,  44. 

This  being  the  interest  of  Thomas  R.  Keith, 
therefore,  and  that  interest  being  covered  by 
the  Boston  policy,  the  allegation  that  he  ought 
to  have  been  made  a  co-plaintiff  in  the  suit  be- 
low, in  my  opinion,  falls  to  the  ground.  I  am 
unable,  under  all  the  circumstances  of  the  case, 
to  view  T.  R.  Keith  in  any  other  light  than  as 
supercargo  of  the  vessel.  That  he  was  thus 
constituted  by  Catlett  and  his  brother  is  evi- 
dent from  their  letters  of  instruction  both  to 
him  and  the  captain. 

93*]  *As  to  the  transactions  at  the  Isle  of 
France  in  relation  to  the  cargo  of  the  vessel,  it 
appears  by  the  deposition  of  the  captain  that 
the  surveyors  ordered  that  the  cargo  should  be 
landed,  which  was  done  Aug.  1,  1818;  that  he 
delivered  the  specie  to  Mr.  Bickham,  the  Amer- 
ican consul,  as  the  agent  of  T.  R.  Keith,  and 
believed  it  the  best  course  he  could  pursue  for 
those  who  might  be  interested  in  the  cargo. 
Having  delivered  up  the  cargo,  he  left  the  Isle 
of  France,  and  had  no  knowledge  of  what  be- 
came of  the  specie  after  he  left  there.  By  the 
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letter  of  T.  R.  Keith  to  his  brother  of  Nov.  16, 
1818,  it  appears  Capt.  Page  left  the  place  on  or 
about  Oct.  5,  in  a  ship  for  Havre,  to  touch  at 
Bourbon,  and  that  a  letter  was  written  by  this 
vessel,  informing  of  the  disaster  to  the  brig, 
but  the  vessel  still  being  detained  (Nov.  16)  at 
Bourbon,  he  concludes  to  send  on  the  protest, 
&c.,  from  all  of  which  it  appears  that  after  the 
condemnation  of  the  Sphinx,  the  supercargo 
waits  in  the  hope  of  procuring  a  passage  to 
Canton,  but  being  tired  of  waiting,  he  invests 
the  specie  in  cotton,  which,  from  the  informa- 
tion he  had  received  he  thought  the  best  mode 
of  laying  out  the  funds.  Had  I  a  vessel  here, 
he  observes,  I  should  have  acted  in  a  different 
manner,  and  should  have  gone  to  India  in 
search  of  a  cargo,  &c. 

The  voyage  being  thus  broken  up,  and  no 
ship  to  be  had  to  take  the  cargo  to  the  port  of 
destination  the  assured  had  a  right  to  abandon, 
and  the  captain  or  his  agent  was  authorized  to 
act  for  the  benefit  of  whom  it  might  concern. 
Whatever  was  right  for  him  to  have  done,  if  it 
had  been  his  own  ship  and  cargo,  the  under- 
writers must  answer  for  the  consequence  of  it. 
Phil.  Ins.,  399. 

The  specie  was  landed  on  the  1st,  and  the 
vessel  condemned  Aug.  15,  1818.  The  captain 
left  the  Isle  of  France  Oct.  5,  near  two  months 
after  the  cargo  was  landed  and  the  voyage 
broken  up,  and  he  avers  that  there  was  no  op- 
portunity from  the  Isle  of  France  by  which  the 
cargo  of  the  brig  could  be  sent  to  Canton;  and 
further,  that  he  does  not  know  of  his  own 
knowledge  what  became  of  the  cargo  of  specie. 
The  purchase  of  the  cotton,  therefore,  must 
have  been  made  after  he  left  the  island.  It 
would  seem,  therefore,  that  the  supercargo 
waited  *about  three  months  in  the  hope  [*94 
of  procuring  a  passage  to  Canton,  before  he 
made  the  investment  in  cotton,  and  as  the  agent 
of  the  captain,  if  he  acted  in  good  faith,  and 
with  a  view  to  the  benefit  of  the  concern,  the 
underwriters  are,  in  my  humble  opinion,  liable 
for  the  loss  whatever  it  may  be. 

It  was  urged  by  counsel  that  instead  of  in- 
vesting in  cotton  the  specie  might  have  been 
sent  to  England,  or  that  bills  of  exchange 
might  have  been  bought  with  it;  but  it  was  the 
duty  of  the  supercargo  to  act  for  the  benefit  of 
all  concerned  and  he,  believing  this  investment 
to  be  for  their  benefit, which  he  was  warranted 
in  from  his  then  information  as  to  profit,  and 
the  large  advance  obtained  on  the  specie,  he 
would  have  acted  wrong,  in  my  opinion,  to 
have  sent  the  specie  instead  of  the  cotton  to 
England.  As  to  purchasing  bills  of  exchange, 
it  is  by  no  means  probable  they  were  to  be  had 
at  a  place  of  limited  commerce  and  business, 
such  as  the  Islrf  of  France  is,  and  which  is  re- 
sorted to  as  a  port  of  refreshment  for  vessels 
bound  to  India,  rather  than  a  place  of  exten- 
sive trade. 

On  review  of  the  whole  subject,  therefore,  I 
am  of  opinion  that  the  interest  of  Thomas  R. 
Keith  was  not  such  as  to  create  a  copartnership 
in  the  concern  and,  therefore,  that  he  ought 
not  to  have  been  a  co-plaintiff  in  the  court  be- 
low; and  not  being  the  owner  of  the  property 
as  such,  his  acts  at  the  Isle  of  France  were  of 
the  same  force  and  effect  as  if  done  by  the  cap- 
tain, who,  after  abandonment,  becomes  the 
agent  of  the  underwriters;  and,  therefore,  that 
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the  judgment  of  the  court  below  ought  to  be 
affirmed. 

And  all  the  members  of  the  court,  with  the 
exception  of  one  Senator,  concurring  in  the 
opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed,  it  was  thereupon  af- 
firmed, accordingly,  with  costs. 

Affirming—  8.  C.  1  Wend.,  561. 

Cited  in— 6  Wend.,  220  3  Den.,  241 :  14  N.  Y.,  83;  37 
N.Y.,93;  51  Barb.,  653;  19  How.  Pr.,  313 ;  3  Sand., 
41 ;  1  Bos.,  518,  568 ;  4  Bos.,  13 ;  5  Bos.,  377 ;  35  N.  J. 
L.,  252;  50  Am.  Dec.,  592  (29  Me.,  337). 


95*]  *CLOSE  c.  STUART. 

Pleading  and  Practice — Erroneous  Judgment 
Collected — Subsequent  Reversal,  for  Defect  of 
Form,  No  Bar  to  Second  Suit. 

Where  an  erroneous  judgment  is  recovered,  and 
the  amount  thereof  collected  and  such  judgment  is 
subsequently  reversed  for  defect  of  form  merely, 
and  restitution  and  costs  of  reversal  awarded  to  the 
defendant  in  the  original  judgment,  such  defendant 
cannot  plead  the  payment  made  by  him  on  the  er- 
roneous judgment  in  bar  to  a  second  suit  for  the 
original  cause  of  action. 

On  reversal  in  the  Court  for  the  Correction  of  Er- 
rors of  a  judgment  of  the  Supreme  Court,  rendered 
on  a  judgment  removed  into  that  court  from  the  C. 
P.,  such  judgment  is  given  as  ought  to  have  been 
given  in  the  Supreme  Court. 

ERROR  from  the  Supreme  Court.  Close  sued 
Stuart  in  a  justice's  court,  and  declared 
against  him  in  assumpsit.  The  defendant 
pleaded  the  general  issue  and  a  former  suit  for 
the  same  cause  of  action,  judgment  rendered 
in  favor  of  the  plaintiff,  and  the  amount  col- 
lected and  paid.  The  plaintiff  replied  that  the 
judgment  set  forth  in  the  plea  had  been  re- 
versed on  certiorari  sued  out  by  the  defendant, 
who  rejoined  that  no  money  had  been  collected 
by  him  on  the  reversal  of  the  judgment ;  to 
which  rejoinder  the  plaintiff  demurred, and  the 
defendant  joined  in  demurrer.  The  cause  was 
tried  by  a  jury  in  the  justice's  court,  who  gave 
a  verdict  for  the  plaintiff  for  $26.23,  on  which 
judgment  was  entered  by  the  justice.  The  de- 
fendant appealed  to  the  Broome  C.  P.,  and  on 
the  trial  in  that  court  it  was  proved  that  on  the 
joining  of  the  issue  before  the  justice  it  was  ad- 
mitted by  the  parties  that  the  defendants  had 
paid  the  amount  of  the  judgment  originally  re- 
covered against  him;  that  such  judgment  was 
subsequently  reversed  by  the  Supreme  Court 
upon  certiorari,  and  that  neither  the  damages 
allowed  by  way  of  restitution  or  the  costs 
of  such  reversal  had  been  paid  by  the  plaintiff, 
Close  ;  and  further,  that  no  payment  of  the 

Elaintiff's  demand  was  urged  by  the  defendant, 
tuart,  other  than  the  payment  of  the  first 
judgment.  The  court  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover;  to  which  charge 
the  defendant  excepted.  The  jury  found  for 
the  plaintiff,  and  judgment  was  entered  ac- 
cordingly. The  defendant  sued  out  a  writ  of 
error  to  the  Supreme  Court,  in  which  court 
96*1  the  *judgment  of  the  C.  P.  was  reversed; 
the  Chief  Justice  dissenting.  The  costs  of  re- 
versal amounted  to  $86.53  ;  whereupon  Close 
sued  out  a  writ  of  error  to  this  court.  See  opin- 
ion delivered  in  the  Supreme  Court  by  Wood- 
worth,  J.,  in  1  Wend.,  438. 

The  cause  was  argued  here  by, 
Mr.   S.  P.    Staples,  for  the   plaintiff  in 
error. 
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Mr.  B.  P.  Butler,  for  the  defendant  in 
error. 

The  following  opinion  was  delivered: 

By  the  Chancellor.  This  cause  originally 
was  commenced  in  a  justice's  court,  and  was 
then  of  very  little  importance.  If  judgment 
had  been  given  there  for  the  defendant  on  the 
demurrer,  perhaps  no  injustice  would  have 
been  done,  although  that  judgment  might  have 
been  technically  wrong.  The  only  question 
then  was,  whether  the  defendant  should  plead 
the  former  proceedings  in  bar  of  the  plaintiff's 
demand,  or  offset  the  amount  to  which  he  was 
entitled  on  the  reversal  upon  certiorari  of  the 
former  judgment.  If  the  defendant  had  ob- 
tained the  full  benefit  of  the  money  which  the 
adverse  party  was  bound  to  refund,  by  an  off- 
set in  fact,  though  pleaded  as  a  bar,  it  is  cer- 
tain the  Supreme  Court  would  not  have  per- 
mitted him  again  to  collect  it  on  his  judgment; 
and  perhaps  it  might  have  been  a  defense  to  a 
suit  brought  against  Close,  founded  on  the 
judgment  of  reversal,  to  recover  back  that 
amount. 

But  if  the  decisions  of  the  justice  and  the 
Court  of  C.  P.  were  technically  right,  positive 
injustice  has  been  done  to  the  plaintiff  in  er- 
ror by  the  reversal  of 'the  judgment  in  the  C. 
P.  He  has  lost  the  costs  to  which  he  was  le- 
gally entitled  by  the  judgment  of  the  C.  P., 
and  has  also  been  subjected  to  $86.53  costs  on 
the  reversal  of  his  judgment  by  the  Supreme 
Court,  in  addition  to  the  costs  of  his  own  at- 
torney in  that  court.  Besides,  an  important 
principle  is  involved  in  the  decision  which  this 
court  is  now  about  to  make.  Although  a 
wrong  decision  on  this  question  by  the  justice 
might  not  have  produced  any  practical  injury 
*to  these  parties,  yet  an  erroneous  decis-  [*9l 
ion  by  this  court  of  the  same  question  may  be 
productive  of  great  injustice  in  other  cases  de- 
pending on  the  same  principle.  I  have,  there- 
fore, thought  it  my  duty  to  give  this  cause  a 
more  deliberate  examination  than  the  original 
amount  in  controversy  between  the  parties 
would  have  justified. 

The  Supreme  Court  has  in  this  case,  in  ef- 
fect, decided  that  where  an  erroneous  judg- 
ment is  recovered,  and  the  amount  thereof  col- 
lected,and  that  judgment  is  afterwards  reversed 
for  defect  of  form  merely,  and  restitution  is 
awarded,  it  is  still  a  bar  to  any  other  suit  for 
the  same  cause  if  the  plaintiff  in  error  elects 
not  to  proceed  on  his  judgment  of  restitution; 
and  that  he  may  make  such  election  after  a 
new  suit  commenced  against  him,  and  may 
plead  the  same  as  a  bar  to  the  action  generally. 

To  test  the  correctness  of  this  pnnciple,  it 
may  be  necessary  to  apply  it  to  a  different  state 
of  facts.  Suppose  the  recovery  had  been  upon 
a  demand  which  was  nearly  barred  by  the 
Statute  of  Limitations,  and  after  the  reversal 
of  the  judgment  for  some  informality,  the 
plaintiff  in  error  chose  to  wait  until  the  statute 
had  actually  run  on  that  demand  before  he  at- 
tempted to  enforce  his  judgment  of  restitution; 
if  he  should  then  proceed  thereon  and  recover 
back  the  money,  how  could  the  defendant  in 
error  prevent  tne  loss  of  his  original  demand  ? 
But  if  the  original  plaintiff  is  permitted  to 
bring  a  new  action  within  the  time  limited  for 
that  purpose,  the  adverse  party  may  offset 
whatever  is  due  to  him  on  the  judgment  of 
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restitution,  and  no  injustice  will  be  done  to  ei- 
ther. If  the  original  demand  was  for  more  than 
the  actual  amount  due  on  the  judgment  for 
restitution  and  costs,  the  plaintiff  will  be  enti- 
tled to  the  balance;  if  for  less.the  ad  verse  party 
will  have  a  balance  certified  in  his  favor.  The 
plaintiff  in  error  may  also  adopt  another  course 
and  recover  back  his  money  by  execution  on 
his  judgment.  The  principle  adopted  by  the 
Supreme  Court  would  be  equally  unjust  as 
against  the  original  plaintiff  in  an  action  for 
slander,  or  any  other  tort,  where  the  damages 
are  wholly  uncertain.  In  such  cases,  if  the 
j  udgment  is  reversed  on  a  question  of  law  which 
does  not  go  to  the  whole  cause  of  action,  the 
98*]  party  *injured  has  the  right,  in  a  new 
suit,  to  the  chance  of  better  damages  than  were 
given  to  him  by  the  former  jury.  But  the 
application  of  the  principle  which  has,  been 
adopted  by  a  majority  of  the  judges  of  the  Su- 
preme Court  in  this  case  would  enable  the  ad- 
verse party  to  deprive  him  of  that  right.  In 
such  a  suit  there  could  be  no  off -set,  but  the 
party  might  collect  his  money  on  the  judgment 
of  restitution  ;  or  if  the  adverse  party  was  in- 
solvent, he  might  wait  and  apply  to  have  one 
judgment  set  off  against  the  other  under  an  or- 
der of  the  court,  or  by  an  application  to  the 
Court  of  Chancery. 

I  perfectly  agree  with  the  Chief  Justice,  who 
did  not  concur  in  the  judgment  of  the  Supreme 
Court,  that  the  reversal  of  a  judgment,  when 
it  is  not  a  technical  bar  to  another  suit,  places 
both  parties  in  statu  quo,  except  as  to  the  costs 
in  the  first  suit, and  the  restitution  of  the  money 
which  had  been  collected.  The  right  of  the 
plaintiff  to  the  costs  in  error,  and  to  a  return 
of  the  money,  becomes  perfect  by  the  reversal 
of  the  judgment,  whatever  may  be  the  result 
of  the  further  litigation  between  the  parties  in 
a  new  suit.  The  only  alteration  of  their  rights 
in  the  new  suit  is,  that  the  time  fixed  by  the 
Statute  of  Limitations  is  extended  to  one  year 
after  the  judgment  of  reversal,  so  that  the  de- 
fendant in  error  may  bring  a  new  suit  within 
the  year,  although  the  usual  time  limited  by 
the  statute  had  expired  before  the  judgment  of 
reversal.  Whether  that  extention  of  time  is 
given  on  the  reversal  of  a  judgment  by  certio- 
rari,  is  a  question  which  has  no  application  to 
this  case,  as  the  Statute  of  Limitations  was  not 
pleaded,  neither  had  the  six  years  expired  when 
the  new  suit  was  brought. 

I  know  of  no  principle  which  can  authorize 
one  party,  without  the  consent  of  another,  to 
consider  that  a  payment  which  neither  party 
originally  intended  as  such.  The  money  col- 
lected of  Stuart  was  received  in  payment  of  the 
judgment,  and  not  in  payment  of  the  original 
indebtedness.  That  Stuart  did  not  elect  to  con- 
sider the  money  as  a  payment  of  the  original 
debt,  is  evident  from  the  fact  that  he  denied 
the  original  indebtedness  and  went  to  trial  on 
that  issue.  If  the  jury  had  found  a  verdict  in 
99*]  his  favor  on  the  question  of  fact,  *he 
would,  undoubtedly,  have  enforced  his  judg- 
ment of  restitution,  notwithstanding  his  spe- 
cial plea. 

I  think  the  judgment  of  the  Supreme  Court 
is  erroneous,  and  that  it  should  be  reversed, 
with  costs;  and  that  this  court,  proceeding  to 
givesuch  judgment  as  that  court  ought  to  have 
given,  should  direct  that  the  judgment  of  the 
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Court  of  C.  P.  be  affirmed,  and  that  the  pres- 
ent plaintiff  in  error  recover  such  costs  and  in- 
terest as  he  would  have  been  entitled  to  on  an 
affirmance  of  his  judgment  by  the  Supreme 
Court. 

If  there  is  anything  in  the  situation  of  either 
party  which  makes  it  desirable  to  the  other  to 
offset  the  amount  due  on  the  judgment  upon 
the  certiorart  against  the  judgment  here,  the 
Supreme  Court  is  perfectly  competent  to  give 
such  relief,  on  a  proper  application  for  that 
purpose. 

Mr.  Senator  Benton  also  delivered  an  opin- 
ion for  reversal  of  the  judgment  of  the  Supreme 
Court. 

Mr.  Senator  Stebbins  was  for  affirming  the 
judgment  of  the  Supreme  Court,  being  of  opin- 
ion that  the  plea  interposed  before  the  justice 
by  the  defendant  in  error  ought  to  be  consid- 
ered in  the  nature  of  a  plea  of  set-off,  and  that 
within  the  liberal  rules  established  as  to  plead- 
ings in  justices'  courts,  it  ought  to  be  held  suf- 
ficient. 

On  the  final  question— Shall  the  judgment  of 
the  Supreme  Court  be  affirmed  or  reversed  ? — 
the  members  of  the  court  ranged  themselves  as 
follows: 

For  affirmance — Senators  Hubbard,  M'Carty, 
M'Lean,  Rexford,  Stebbins  and  Todd. 

For  reversal — The  Chancellor,  Senators  E.  B. 
Allen,  S.  Allen,  Benton,  Boughton,  Hager, 
Mather,  M"  Martin,  Oliver,  Sanford,  Throop  and 
Warren. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  with  costs. 

Reversing— 1  Wend.,  438. 

Cited  in— 21  Wend.,  272 :  3  Hill,  328 :  3  Den.,  97 ;  57 
Barb.,  495 :  39  How.  Pr.,  518 ;  18  Abb.  Pr.,  180  ;  2 
Bradf .,  186 ;  2  Wall.,  57 ;  38  N.  J.  L.,  227. 

See-3  Hill,  323. 


*WILDER  AND  HASTINGS    [*  1 OO 

v. 
FONDEY  AND  WINNE. 

Judgment  on  Bond  and  Warrant  of  Attorney — 
Judgment  for  Larger  Amount  tfian  Actually 
Due  —  Penalty  under  Statute  of  Frauds — 
Fraudulent  Executions  within  Statute. 

The  taking  of  a  judgment  for  a  larger  amount 
than  is  actually  due,  for  the  purpose  of  defeating 
another  creditor,  subjects  the  plaintiff  to  the  pen- 
alty given  by  the  Statute  of  Frauds.although  a  part 
of  the  debt  covered  by  the  j  udgment  be  actually  due. 

The  motives  of  a  plaintiff  in  entering  judgment 
upon  a  bond  and  warrant  where  he  has  no  security 
besides  the  judgment,  cannot  be  questioned :  but 
where  he  has  other  security,  and  takes  the  only  fund 
against  which  other  creditors  can  proceed,  his  mo- 
tives may  be  submitted  to  the  consideration  of  a 
jury. 

The  Statute  of  Frauds  reaches  fraudulent  execu- 
tions as  well  as  fraudulent  judgments.  An  execu- 
tion for  the  full  amount  of  a  hona  fide  judgment, 
where  the  whole  or  a  part  of  the  judgment  is  satis- 
fied, is  within  the  operation  of  the  statute. 

A  bond  and  warrant  mav  be  taken,  and  judgment 
entered  thereon  to  cover  future  advances,  but  if  an 
execution  issues  upon  such  judgment  for  more  than 
is  actually  due.it  is  fraudulent  if  intentionally  done; 
and  whether  issued  intentionally  or  by  mistake  for 
the  amount  directed  to  be  levied,  is  a  proper  ques- 
tion for  a  jury.  But  to  entitle  a  party  to  give  proof 
upon  such  point,  he  must  distinctly  state  the  evi- 
dence he  wishes  to  offer,  unconnected  with  the  ques- 
tion of  the  validity  of  the  judgment. 
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Citations-5  T.  B..  235 ;  4  Eaflt,  1, 14 ;  6  Cow.,  284 :  2 
Young  &  J.,  304 :  1  R.  L.,  76,  sees.  2,  4 ;  9  Johns..  339; 
^  T.  K.,  235 ;  5  Cow.,  547. 

ERROR  from  the  Supreme  Court.  Wilder 
and  Hastings  sued  Fondey  and  Winne  in 
the  Supreme  Court  in  a  qui  tarn  action,  to  re- 
cover the  penalty  given  by  the  4th  section  of 
the  Statute  of  Frauds,  1  R.  L. ,  76.  The  dec- 
laration contained  two  counts.  In  the  first  the 
defendants  were  charged  with  having  obtained 
a  judgment  against  one  Stephen  Fondey,  by 
fraud  and  collusion  with  him,  with  the  intent 
to  delay,  hinder  and  defraud  the  plaintiffs  of 
their  just  and  lawful  action,  demand  and  dam- 
ages, which,  Jan.  23,  1824,  they  put  in  use,  as 
true  and  simple,  and  had  bona  fide  and  upon 
good  consideration.  The  plaintiffs  averred  that 
Oct.  15,  1823,  Stephen  Fondey  was  indebted  to 
them  for  goods  sold  and  delivered  ;  that  Oct. 
20,  1823,  they  commenced  a  suit  against  him 
by  capias  ad  respondendum,  upon  which  he  was 
arrested,  and  that  in  Feb.,  1824,  they  obtained 
a  judgment  against  him  for  $542.97;  and  that, 
at  the  time  of  the  commencement  of  the  suit 
and  until  Jan.  23, 1824, he  owned  and  possessed 
1O1*]  *divers  goods  and  chattels  of  great  val- 
ue, to  wit:  of  the  value  of  $6,000.  The  judg- 
ment of  the  defendants  against  Stephen  Fon- 
•dey  was  averred  to  have  been  obtained  in  Oct. , 
1824,  for  $12,000  debt  and  $14.44  damages.  In 
the  second  count,  the  indebtedness  of  Stephen 
Fondey,  the  commencement  of  the  suit  by  the 
plaintiffs,  the  judgment  obtained  by  them, and 
the  judgment  obtained  by  the  defendants,  were 
set  forth.  It  was  then  averred,  that  Nov.  1, 
1823,  the  defendants  sued  out  a  test.  fi.  fa.  on 
Iheir  judgment,  returnable  in  Feb.  then  next, 
which,  Jan.  23, 1824,  was  delivered  to  the  sher- 
iff of  Ontario,  who  was  directed  to  levy  $6,000 
debt  and  $17.48  costs;  and  who,  by  virtue 
thereof,  seized  and  took  the  goods  and  chat- 
tels of  the  defendant  therein,  of  great  value,  to 
wit:  of  the  value  of  $6,000,  and  sold  the  same 
at  auction;  which  execution  it  was  alleged  was 
devised  and  contrived  of  malice,  fraud,  &c., 
between  the  plaintiffs  therein  and  the  defend- 
ant, to  the  end,  purpose  and  intent  to  delay, 
hinder  and  defraud  the  plaintiffs  in  this  suit 
•(Wilder  and  Hastings)  of  their  just  and  lawful 
action,  demand  and  damages,  &c.  ;  and  that 
Jan.  23,  1824,  the  defendants  (Fondey  and 
Winne)  willingly  and  wittingly  put  in  use  the 
said  execution  as  true,  &c.  The  defendants 
pleaded  not  guilty. 

On  the  trial  of  the  cause,  the  plaintiffs  proved 
their  judgment  against  Stephen  Fondey,  and 
the  issuing  of  a  test.  fi.  fa.  thereon,  tested  in 
Feb.,  and  returnable  in  May,  1824,  which  was 
shown  to  have  been  delivered  to  the  sheriff  of 
Ontario,  Feb.  24,  1824,  and  to  have  been  re- 
turned nulla  bona.  They  also  showed  the  judg- 
ment in  favor  of  the  defendants  against  the 
isame  defendant,  docketed  Nov.  23, 1823.  which 
appeared  to  have  been  entered  on  a  bond  and 
warrant  bearing  date  Nov.  6, 1821;  the  issuing 
of  the  execution  thereon  and  delivery  to  the 
sheriff  of  Ontario,  Feb.  23, 1824;  a  levy  by  virt- 
ue thereof  on  the  property  of  Stephen  Fondey; 
and  a  sale  of  the  property  Jan.  30,  1824.  The 
deputy-sheriff  who  sold  the  property  testified 
that  when  he  levied  on  the  property  of  Stephen 
Fondey,  he  (Fondey)  was  engaged  in  mercan- 
tile business;  that  he  took  no  inventory  of  the 
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goods  *in  the  store,  but  shut  it  up  and  [*1O2 
left  the  key  with  one  Watson  (who  he  was,  or 
how  connected  with  either  of  the  parties,  wa* 
not  shown),  from  whom  or  from  Stephen  Fon- 
dey he  received  the  key  on  the  day  ofsale;  that 
the  principal  part  of  the  goods  of  Stephen 
Fondey  were  bought  in  by  agents  of  the  plaint- 
iffs in  the  execution,  and  that  the  amount  of 
their  purchases,  viz. :  $980,  wan  indorsed  by 
them  on  the  execution,  and  that  the  residue  of 
the  sales  amounted  to  only  $82.56. 

The  counsel  for  the  defendants  objected  to 
the  evidence  of  the  deputy-sheriff  as  insuffi- 
cient to  sustain  the  action,  contending  that  any 
evidence  in  relation  to  the  execution  and  sale, 
without  proving  the  judgment  upon  which  it 
issued  to  be  covinous  and  fraudulent,  was  im- 
material and  unavailing.  The  circuit  judge  de- 
|  cided  that  the  plaintiffs  could  not  sustain  their 
i  action  without  proving  the  defendant's  judg- 
j  ment  against  Stephen  Fondey  to  be  feigned, 
covinous  and  fraudulent;  and  that  without 
such  proof,  the  evidence  of  the  deputy-sheriff 
relative  to  the  execution  and  the  sale  under  it 
was  immaterial  and  unavailing.  The  counsel 
for  the  plaintiffs  then  offered,  as  stated  in  the 
bill  of  exceptions,  "  proof  relative  to  the  pro- 
ceedings under  the  execution  ;  to  show  the 
fraudulent  intent  of  the  defendants  in  entering 
their  judgment  against  Stephen  Fondey."  This 
being  objected  to  by  the  defendants  was  re- 
jected by  the  judge,  to  which  decisions  the 
plaintiffs  excepted  ;  whereupon  the  plaintiffs 
were  nonsuited. 

The  Supreme  Court,  on  application  to  them, 
refused  to  set  aside  the  nonsuit,  and  gave  judg- 
ment for  the  defendants,  considering  the  ques- 
tion raised  in  the  cause  as  substantially  decided 
by  them,  when  on  the  application  of  the  de 
fendants  they  had  granted  a  new  trial  after  a 
verdict  obtained  by  the  plaintiffs.  For  the 
opinion  of  the  court  delivered  upon  that  oc- 
casion, see  6  Cow.,  284.  The  plaintiffs  sued 
out  a  writ  of  error. 

The  cause  was  argued  here  by, 

Messrs.  C.  Davies  and  S.  A.  Foot,  for  the 
plaintiffs  in  error,  and  by, 

Messrs.  H.  Bleecker  and  A.  Van  Vech- 
ten.  for  the  defendants  in  error. 

*For  the  plaintiffs  in  error,  the  fol-  [*1O3 
lowing  points  were  made  :  1.  That  although 
the  judgment  was  given  upon  good  considera- 
tion, yet  if  it  was  entered  up  with  a  fraudulent 
intent,  it  was  within  the  operation  of  the  4th 
section  of  the  Statute  of  Frauds  ;  2.  That  al- 
though the  judgment  was  valid,  the  execution 
was  fraudulent ;  and  3.  That  the  evidence  of- 
fered ought  to  have  been  received,  because  it 
would  have  shown  the  intent  not  only  with 
which  the  judgment  was  entered,  but  with 
which  the  execution  was  issued;  and  the  coun- 
sel for  the  plaintiffs  insisted  that  to  subject  the 
defendants  to  the  penalty,  it  was  not  necessary 
to  show  that  both  the  judgment  and  execution 
were  fraudulent ;  that  if  the  execution  alone 
was  fraudulent,  they  were  liable,  the  words 
"judgments  and  executions"  not  being  coupled 
together  in  the  4th  as  they  are  in  the  1st  sec- 
tion, but  being  in  the  disjunctive  ;  that  this 
construction  must  be  given  to  the  statute,  or 
the  mischiefs  intended  to  be  guarded  against 
would  not  be  prevented,  for  a  judgment  in  it-; 
inception  might  be  entirely  fair,  and  yet  the 
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execution  be  grossly  fraudulent ;  that  the  de- 
terminations upon  the  statute  were  that  the 
acts  in  reference  to  which  the  statute  was 
made  must  be  bonafide  as  well  as  upon  good 
consideration,  and  that  the  statute  is  to  be  con- 
strued favorably  to  prevent  frauds.  Twyne's 
case,  3  Co.,  80,  b;  Cowp.,  434;  8  Johns.,  452. 
Whether  the  act  charged  to  be  fraudulent  is  so 
or  not,  is  a  question  of  fact  for  the  jury  ;  some- 
times it  is  a  mixed  question  of  law  and  fact, 
but  when  it  is  a  question  of  intention,  it  is 
proper  only  for  a  jury.  2  Stark.  Ev.,  615  ;  1 
Bay,  173. 

For  the  defendants  in  error,  it  was  insisted 
that  the  whole  gravamen  of  the  action  rests 
upon  the  judgment  being  fraudulent  in  its  con- 
coction, and  that  no  irregularity  of  the  sheriff 
or  of  the  agents  of  the  defendants  in  relation 
to  the  sale  could  subject  the  defendants  to  the 
penalty  created  by  the  statute,  without  show- 
ing that  they  acted  by  the  direction  or  with 
the  concurrence  of  the  defendants.  Unless 
both  the  judgment  and  execution  be  covinous, 
the  defendants  are  not  liable.  4  East,  1  ;  5  T. 
R.,  235,  420  ;  3  Johns.  Ch.,  71,  446  ;  4  Id.,  66, 
682  ;  2  Id.,  307  ;  17  Johns.,  402  ;  6  Cow.,  288. 
1O4*]  The  *offer  of  proof  was  so  indefinite 
that  the  judge  correctly  rejected  it.  It  was 
impossible  for  him  to  know  its  relevancy  ;  the 
plaintiffs  should  have  distinctly  stated  the  evi- 
dence they  wished  to  give.  Proof  of  proceed- 
ings under  the  execution  could  not  show  the 
judgment  fraudulent ;  and  it  being  only  for 
this  purpose  that  the  evidence  was  offered,  it 
ought  not  to  have  been  received. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  bond  and  war- 
rant of  attorney  on  which  the  judgment  of  the 
defendants  was  entered  were  dated  in  1821, 
long  before  the  plaintiffs'  debt  was  contracted. 
If  anything  was  due  at  the  time  the  judgment 
was  entered,  the  defendants  had  a  lawful  right 
to  enter  up  judgment  and  take  out  execution 
for  what  was  then  due,  and  they  cannot  be 
made  liable  for  the  penalty  prescribed  in  the 
statute  for  such  an  act ;  but  if  they  had  taken 
a  judgment  for  a  larger  amount  than  was  due, 
for  the  purpose  of  defeating  the  plaintiffs'  re- 
covery, they  would  have  been  liable  for  the 
penalty,  although  a  part  of  the  debt  was  act- 
ually due.  The  judgment  being  entered  on  a 
bond  with  a  penalty,  the  nominal  amount  of 
the  judgment  must  be  the  same,  whether  the 
whole  amount  specified  in  the  condition  of  the 
bond  was  or  was  not  due  at  that  time.  I  think 
the  court  was  right  in  supposing  it  ought  not 
to  be  left  to  the  jury  to  decide  upon  the  mo- 
tives by  which  the  defendants  were  governed 
in  entering  that  judgment.  If  it  had  appeared 
that  they  were  amply  secured  in  some  other 
manner,  and  that  it  would  be  inequitable  in 
them  to  give  up  that  security,  for  the  purpose 
of  taking  the  only  fund  against  which  the 
plaintiffs  could  proceed,  the  question  would 
have  been  entirely  different.  In  that  case  J,he 
jury  would  have  had  a  valid  ground  to  ques- 
tion their  motives  in  entering  this  judgment. 
But  where  the  party  has  no  other  means  of  se- 
curing his  debt,  I  do  not  think  his  motives  in 
obtaining  security  can  legally  be  questioned. 
The  cases  of  Holbird  v.  Anderson,  5  T  .R.,  235, 
and  Meux  v.  Howell,  4  East,  1,  referred  to  by 
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the  Supreme  Court,  fully  support  their  decis- 
ion on  that  question. 

*But  there  is  a  difference  in  this  case  [*1O5- 
from  both  the  cases  referred  to,  which  does 
not  appear  to  have  been  noticed  by  the  Su- 
preme Court.  It  is  evident,  from  an  examina- 
tion of  the  2d  and  4th  sections  of  the  Statute 
of  Frauds  together,  that  the  Legislature  meant 
to  prohibit  fraudulent  executions,  as  well  as 
fraudulent  judgments,  as  each  may  be  used  for 
the  purposes  of  fraud.  A  judgment  is  a  Men 
on  the  land  of  the  defendant,  and  would  pre- 
vent purchasers  from  giving  its  full  value  on 
the  execution  of  another  party,  and  might  thus 
delay  and  defraud  him  in  the  recovery  of  his 
debt,  although  no  execution  was  taken  out  for 
many  years  afterwards.  If  a  valid  judgment 
was  obtained  and  afterwards  paid,  in  whole  or 
in  part,  a  creditor  might  be  defrauded,  if  the 
parties  to  that  judgment  by  collusion  took  out 
an  execution  and  levied  on  the  goods  of  the 
defendant  for  the  whole  amount. 

I  am  satisfied  that  the  plaintiffs  had  no  right 
to  recover  on  the  first  count  in  their  declara- 
tion. But  the  second  count  is  for  taking  out 
an  execution  fraudulently  and  levying  it  on 
the  goods.  If  the  whole  amount  of  the  judg- 
ment was  then  due,  the  defendants  had  a  per- 
fect right  to  obtain  a  preference  in  that  way, 
and  their  motives  could  not  be  inquired  into, 
unless  it  was  shown  that  they  had  money  in 
their  own  hands,  or  some  other  means  of  ob- 
taining the  debt.  From  the  statement  of  the- 
case  in  the  report  (6  Cow.,  284),  I  infer  that  the 
judgment  was  taken  to  cover  future  advances 
in  part,  and  yet  the  execution  was  issued  with- 
a  direction  to  collect  tlie  whole  sum  specified 
in  the  condition  of  the  bond,  together  with  the 
costs.  In  that  view  of  the  case,  although  the 
judgment  bond  might  legally  be  taken  for  the 
purpose  of  covering  future  advances,  if  an 
execution  was  issued  after  the  failure  of  S. 
Fondey  for  more  than  was  actually  due  at  lhat 
time,  it  would  be  a  fraud  upon  the  other  cred- 
itors if  intentionally  done.  If  it  was  issued  by 
mistake  for  a  larger  amount  than  was  intended, 
it  would  not  be  a  fraud  which  could  subject 
the  plaintiffs  in  the  execution  to  a  penalty. 
From  the  opinion  of  the  Supreme  Court,  which 
was  delivered  on  the  application  for  a  new  trial, 
it  does  not  appear  that  this  question  was  raise'd, 
*and  if  it  had  been  it  is  hardly  possible  [*1  OCJ 
that  it  should  have  been  entirely  overlooked 
there.  In  addition  to  this,  I  am  informed  by 
the  Chief  Justice  that  the  case  before  them  did 
not  raise  the  question  whether  an  execution 
fraudulently  issued  upon  a  judgment  which 
had  been  paid  wholly  or  in  part,  subjected  the 
party  issuing  it  to  the  penalty.  The  decision 
of  the  circuit  judge  on  the  second  trial  was 
made  in  reference  to  the  decision  of  the  Su- 
preme Court.  If  the  plaintiffs  wished  to  prove- 
facts  to  take  the  case  out  of  that  decision,  the 
question  should  have  been  fairly  presented  to 
the  circuit  judge,  unconnected  with  the  ques- 
tion of  the  validity  of  the  judgment.  In  Lucas 
v.  Nockells,  2  Young  &  J. ,  304,  on  a  writ  of 
error  from  the  Court  of  K.  B.  in  the  Exchequer 
Chamber,  the  judges  unanimously  decided  that 
it  was  competent  and  proper  to  submit  the- 
question  to  the  jury,  whether  the  goods  were- 
seized  bonafide  under  the  execution  to  satisfy 
the  debt,  or  colorably  only  for  a  collateral  pur- 
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pose  ;  and  in  that  case  the  acts  of  the  judg- 
ment creditor  both  before  and  after  the  levy- 
ing of  the  execution  were  allowed  to  be  given 
in  evidence  for  the  purpose  of  ascertaining  his 
motives.  If  the  plaintiffs  in  the  case  before 
us  had  proved  or  offered  to  prove  that  execu- 
tion was  taken  out  for  more  than  was  actually 
due  at  that  time,  I  think  they  should  have  been 
permitted  to  go  to  the  jury  upon  the  question 
whether  it  was  so  issued  by  mistake  or  with  a 
fraudulent  intent. 

I  have  had  some  doubts  in  this  case  whether 
all  such  evidence  was  not  necessarily  excluded 
by  the  decision  of  the  circuit  judge;  but  as  that 
decision  was  only  intended  to  apply  to  a  case 
where  the  whole  amount  of  the  execution  as 
well  as  the  judgment  was  actually  due,  he  can- 
not be  said  to  have  decided  this  question,  and 
the  same  should  have  been  fairly  presented  to 
him  by  the  plaintiffs  in  a  different  shape  be- 
fore they  submitted  to  a  nonsuit.  The  offer  to 
prove  the  judgment  fraudulent,  by  showing 
the  improper  proceedings  under  the  execution, 
was  a  mere  evasion  of  the  decision  of  the  Su- 
preme Court,  and  was  properly  put  down  by 
the  circuit  judge. 

For  these  reasons,  although  I  am  of  opinion 
1O7*]  that  the  *plaintiffs  had  a  right  to  re- 
cover, if  the  execution  was  fraudulent,  and 
intended  to  hinder  or  delay  them  in  the  col- 
lection of  their  debt,  even  if  the  judgment  was 
bona  fide,  I  think  the  judgment  of  the  Supreme 
Court  in  this  case  should  be  affirmed. 

By  Mr.  Senator  Oliver.  This  case  presents 
two  questions  for  the  consideration  of  the 
court:  1.  Whether  the  evidence  produced  by 
the  plaintiffs  was  competent  to  sustain  the  al- 
legation that  the  defendants'  judgment  was 
fraudulent,  and  without  a  valid  consideration; 
and  2.  Whether  it  was  competent  to  prove  that 
the  defendant  had  wittingly  and  willingly  en- 
forced such  judgment  by  a  fraudulent  execu- 
tion. To  bring  the  case  within  the  Statute  of 
Frauds,  it  is  necessary  to  prove  that  the  judg- 
ment was  in  fact  fraudulent  and  without  a  valid 
consideration  in  its  concoction,  4  East,  1,  14, 
for  such  are  the  express  provisions  of  the  stat- 
ute by  which  the  penalty  sued  for  is  given,  1 
R.  L.,  76,  sec.  4.  The  evidence  produced  and 
offered  does  not  pretend  to  show  that  the 
judgment  was  without  a  good  and  bona  fide 
consideration  ;  on  the  contrary,  it  proves  and 
offered  to  prove  nothing  more  than  the  proceed- 
ings of  the  deputy-sheriff  under  the  defendants' 
execution  at  Geneva,  while  the  defendants 
were  in  the  City  of  Albany;  for  the  plaintiffs 
have  neither  proved  nor  attempted  to  prove 
that  the  defendants  were  cognizant  of  those 
proceedings.  How,  then,  does  this  evidence 
prove  fraud  in  entering  up  a  judgment  on  a 
bond  and  warrant  executed  three  years  pre- 
vious? Can  the  proceedings  of  the  deputy -sher- 
iff under  the  execution,  without  the  interfer- 
ence of  the  defendants,  involve  them  in  fraud, 
and  subject  them  to  a  grievous  penalty  ?  Or 
can  those  proceedings,  if  irregular,  relate  back 
to  the  execution  of  the  bond  and  warrant  and 
entering  up  of  the  judgment  ?  Suppose  the 
whole  were  bona  fide  and  for  good  considera- 
tion, would  any  irregularity  of  the  sheriff  or 
his  deputy  in  relation  to  the  proceedings  under 
the  execution  impugn  either  the  bona  fides  or 
consideration  of  the  judgment?  This  would, 
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indeed,  be  a  novel  doctrine  applicable  to  penal 
statutes,  and  repugnant  to  the  settled  rules  of 
law  in  such  cases.  I  wish  not,  however,  to  be 
understood  that  I  consider  the  proceedings  of 
the  deputy-sheriff  as  irregular,  *for  [*1O8 
that,  in  my  judgment,  is  not  a  point  before  the 
court;  what  I  mean  to  say  is,  that  the  defend- 
ants cannot  be  subjected  to  the  penalty  of  the 
statute  for  his  misconduct. 

Again;  the  defendants'  bond  and  warrant  was 
executed  about  three  years  prior  to  Stehpen 
Fondey's  indebtedness  to  the  plaintiffs,  and 
when,  for  aught  that  appears  in  evidence,  he 
did  not  owe  one  cent  to  any  person  except  the 
defendants.  How,  then,  can  their  judgment 
in  its  concoction  be  adjudged  to  have  been  de- 
vised of  malice  and  covin  to  defraud  and  delay 
the  plaintiffs  in  the  recovery  of  their  just 
debts  ?  1  R.  L.,  76,  sec.  2. 

To  sustain  the  second  count  of  the  declara- 
tion the  2d  and  4th  sections  of  the  statute  must 
be  taken  in  connection.  The  2d  section  declares 
every  fraudulent  judgment  and  execution  con- 
trived of  malice,  fraud,  covin,  &c.,  to  delay  and 
defraud  creditors,  &c.  (only  as  against  the  per- 
sons who  shall  or  may  be  hindered  or  defraud- 
ed thereby), to  be  void;  and  the  4th  section,  un- 
der which  this  action  is  brought,  declares  that 
the  parties  to  fraudulent  judgment  and  execu- 
tion, or  who  shall  wittingly  and  willingly  put 
the  same  in  use,  shall  be  subject  to  the  penal- 
ty. The  offense  consists  of  two  things  which 
must  be  combined  to  incur  the  penalty:  1.  A 
fraudulent  judgment;  and  2.  Wittingly  and 
willingly  putting  such  judgment  in  use.  Nei- 
ther the  evidence  produced  or  offered  tended  to 
prove  either  of  the  particulars  specified  in  the 
statute,  for  it  is  idle  to  contend  that  either  can 
be  proved  by  the  sole  acts  of  an  executive  of- 
ficer to  whom  an  execution  is  delivered  to  be 
executed  according  to  law.  Yet  this  is  all  the 
evidence  produced  or  offered  in  this  case. 

Again;  it  is  difficult  to  conceive  of  a  fraudu- 
lent execution  without  good  consideration 
upon  a  subsisting  bona  fide  judgment  for  good 
consideration.  The  statute,  in  terms,  connects 
the  judgment  and  execution  together,  when  it 
describes  the  offense  as  consisting  of  a  fraudu- 
lent judgment,  and  wittingly  and  willingly 
putting  such  judgment  in  use.  How  put  it  in 
use  ?  IJy  issuing  an  execution  thereon;  for  if 
the  judgment  is  fraudulent,  the  issuing  an  exe- 
cution thereon  is  a  progressive  step  towards  ac- 
complishing the  fraud  ;  and  when  the  execu- 
tion is  issued  with  ^knowledge  of  the  [*  1 OO 
fraud,  the  person  who  does  it,  or  causes  it  to 
be  done,  becomes  a  partaker  in  the  fraud  and 
liable  for  the  penalty.  But  the  plaintiffs  con- 
tended that  the  judge  erred  in  withholding  the 
evidence  produced  by  the  plaintiffs  from  the 
jury.  This,  in  my  judgment,  depends  upon 
the  sufficiency  of  the  evidence  to  prove  the 
plaintiffs'  declaration.  The  offense  complained 
of  is  created  by  the  statute,  and  is  clearly  a 
question  of  law  for  the  court  to  determine, 
whether  the  requisites  prescribed  by  the  stat- 
ute to  make  out  the  offense  have  been  proved. 
9  Johns.,  889.  Then  if  the  evidence  does  not 
come  up  to  the  requirements  of  the  statute, 
there  was  no  matter  of  fact  proved  for  the 
jury  to  pass  upon.  With  respect  to  the  evi- 
dence offered  as  stated  in  the  bill  of  exceptions 
and  overruled,  there  was  no  specification  of 
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the  facts  meant  to  be  proved  to  show  a  fraudu- 
lent intent  in  entering  up  the  judgment,  and 
of  course  the  relevancy  of  the  evidence  does 
not  appear.  How  then  could  the  court  admit 
it  ?  The  party  who  offers  evidence,  is  bound 
to  point  out  its  relevancy,  to  enable  the  court 
to  judge  of  it.  Hence  it  follows  that  the  gen- 
eral offer  to  prove  the  proceedings  under  the 
execution,  without  specifying  what  these  pro- 
ceedings were,  did  not  enable  the  judge  to  de- 
termine that  the  evidence  when  taken  would 
have  been  relevant,  and  therefore  the  offer  was 
properly  rejected. 

Many  suggestions  of  fraud  were  thrown  out 
by  the  plaintiffs'  counsel  in  argument  against 
the  defendants,  but  as  there  is  no  evidence  to 
warrant  them,  and  the  defendants  were  not 
put  upon  their  defense,  it  would  be  improper 
to  allow  any  weight  to  such  suggestions;  for 
that  would  be  in  a  degree  to  prejudge  the 
merits  of  a  defense,  which  the  defendants  have 
not  been  required  to  present. 

For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

By  Mr.  Senator  Todd.  A  bill  of  exceptions 
confines  the  inquiry  to  the  question  which  was 
presented  to  and  decided  by  the  judge.  This 
case  is  presented  and  was  argued  in  a  manner 
calculated  to  mislead,  without  we  particularly 
examine  the  question  presented  and  decided 
1  1O*J  by  the  circuit  *judge.  The  evidence 
which  the  plaintiffs  offered  must  have  been 
under  the  first  count  in  the  declaration;  it  was 
offered  to  prove  the  judgment  fraudulent. 
The  decision  of  the  judge  must  have  been  upon 
the  offer  thus  made  of  evidence  under  the 
first  count,  and  he,  undoubtedly,  intended 
to  decide  that  question,  and  nothing  more. 
When,  therefore,  he  uses  the  language,  "  that 
the  plaintiffs  cannot  sustain  their  action  with- 
out proving  that  the  defendants'  judgment  was 
fraudulent,"  the  expression  must  be  under- 
stood as  applying  to  the  evidence  offered  un- 
der the  first  count,  and  his  meaning  must  be 
restricted  accordingly— that  the  plaintiffs  could 
not  sustain  their  action  on  the  first  count  with- 
out showing  the  judgment  fraudulent.  Evi- 
dence had  been  offered  of  the  bond  and  war- 
rant of  attorney,  their  date,  the  time  which 
had  elapsed  between  their  date  and  the  enter- 
ing up  of  the  judgment,  the  time  of  issuing 
the  execution,  the  time  when  the  plaintiffs' 
cause  of  action  accrued  against  Stephen  Fon- 
dey,  and  the  commencement  of  the  suit  against 
him.  These  were  circumstances  which,  in  con- 
nection with  the  conduct  of  the  defendants 
under  their  execution,  would  have  been  proper 
for  the  consideration  of  the  jury  ;  but  the 
plaintiffs'  counsel  did  not  insist  upon  referring 
to  the  jury  the  consideration  of  all  the  facts, 
but  reposed  themselves  upon  their  exception  to 
the  opinion  of  the  judge,  which  presents  the 
single  question  whether  the  conduct  of  the  de- 
fendants under  their  execution,  unconnected 
with  other  evidence,  is  competent  to  show  the 
intent  of  the  defendants  in  entering  up  their 
judgment  averred  in  the  first  count  of  the  dec- 
laration. 

The  statute  applies  to  a  fraudulent  judgment 
and  none  other.  It  must  be  fraudulent  in  its 
inception,  and  no  subsequent  conduct  of  the 
parties  can  change  its  character  from  what  it 
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possessed  at  the  time  it  was  perfected.  The 
abuse  of  a  valid  judgment  may  be  the  subject 
of  complaint,  but  to  such  a  case  the  statute 
does  not  apply,  and  the  penalty  is  not  incurred. 
A  judgment  which  is  regularly  entered  is  not 
under  all  circumstances  bona  fide  and  upon 
good  consideration.  A  party  affected  by  it 
may  impeach  its  bona  fides.  It  is,  however, 
prima  facie  fair  and  honest ;  and  so  long  as 
this  character  remains,  an  execution  issued 
upon  it  will  be  justified,  and  the  con-  [*1 1 1 
duct  of  the  parties  under  it  cannot  render  them 
liable  to  the  penalty  inflicted  by  the  statute, 
unless  the  evidence  goes  beyond  the  execution, 
and  proves  the  judgment  itself  fraudulent. 
If  the  bond  and  warrant  of  attorney  upon 
which  the  judgment  was  entered  were  given 
to  enable  the  defendants  to  avail  themselves  of 
a  preference  over  other  creditors,  and  in  carry- 
ing into  effect  such  intent  other  creditors  were 
necessarily  delayed  and  hindred  in  the  collec- 
tion of  their  debts,  it  could  not  be  fraudulent  ; 
for  such  a  preference  may  be  lawfully  given 
and  lawfully  exercised  in  collecting  money 
actually  due. 

It  is  well  settled  by  the  decisions  under  the 
English  Statute  of  13th  Eliz.,  of  which  ours  is 
nearly  a  transcript,  that  it  is  not  fraudulent  for 
a  debtor  to  give  preference  to  one  creditor  over 
another.  The  case  of  Holbird  v.  Anderson,  5 
T.  R.,235,  was  this:  Shepherd  had  a  judg- 
ment against  Charter  ;  Charter  was  also  in- 
debted to  Holbird,  and  knowing  that  execution 
was  about  to  issue  on  Shepherd's  judgment, 
confessed  a  judgment  to  Holbird,  on  which 
execution  was  issued  and  delivered  to  the 
sheriff  two  hours  before  Shepherd's.  The 
sheriff  levied  upon  Shepherd's  execution  and 
returned  Holbird's  nulla  bona.  Holbird  then 
sued  the  sheriff  for  a  false  return,  and  his  de- 
fense was  put  upon  the  ground  that  Holbird's 
judgment  and  execution  were  void  under  the 
statute,  being  with  intent  to  delay  and  hin- 
der Shepherd  in  the  collection  of  his  execution. 
It  was  held  that  there  was  no  fraud  ;  and  that 
it  was  a  lawful  preference  in  which  there  was 
no  illegality  or  injustice.  The  case  of  Meux  v. 
Howett,  4  East,  1,  is  more  directly  applicable  to 
the  case  now  under  consideration.  It  was  a 
case,  like  the  first  count  in  the  declaration  in 
this  cause,  to  recover  the  penalty  imposed  by 
the  statute  for  putting  in  force  a  fraudulent 
judgment  against  J.  Norton.  The  facts  were 
these:  the  plaintiff  was  landlord  of  Norton 
and  had  distrained  for  rent,  and  had  also  an 
account  against  him.  The  defendant  being  also 
a  creditor  of  Norton,  sued  him.  He  was  sur- 
rendered by  his  bail.  Finally  he  gave  a  judg- 
ment for  the  benefit  of  all  his  creditors,  upon 
which  execution  issued,  and  Norton's  goods 
were  taken  and  sold.  The  question  under  these 
circumstances,  was  *whethertheiudg-  [*1 12 
ment  against  Norton  was  not  fraudulent  within 
the  statute.  Ld.  Ellenborough,  in  discussing 
the  question  said,  "It  is  not  every  feoff  ment, 
judgment,  &c.,  which  will  have  the  effect  of 
delaying  or  hindering  creditors  of  their  debts, 
that  is,  therefore,  fraudulent  within  the  stat- 
ute ;  for  such  is  the  effect  pro  tanto  of  every 
assignment  that  can  be  made  by  any  one  who 
has  creditors."  Grose,  J.,  observed,  that  "if 
the  judgment  be  given  bona  fide  and  upon  good 
consideration,  it  is  not  within  the  Act.  The 
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same  principle  seems  to  be  recognized,  and 
settled  in  our  own  courts.  In  the  case  of  Mftckie 
v.  Cairns,  5  Cow.,  547,  the  cases  on  this  subject 
were  fully  considered,  and  the  doctrine  rec- 
ognized. 

The  second  count  in  the  plaintiffs'  decla- 
ration was  intended  to  present  the  question, 
whether  an  execution  may  not  be  fraudulent, 
although  issued  upon  a  judgment  which  was 
given  bona  fide  and  for  good  consideration. 
Executions  as  well  as  judgments  are  named  in 
the  Act.  The  mischief  which  was  intended  to 
be  reached  and  remedied  by  declaring  the  judg- 
ment alone  void,  would  not  be  reached  and  a 
remedy  applied  to  the  extent  which  was  in- 
tended by  the  Legislature,  if  executions  were 
not  placed  on  the  same  footing  as  judgments. 
The  term  executioas,  I  apprehend,  would  not 
have  been  used,  unless  it  had  been  supposed 
that  they  might  be  feigned,  convinous  and 
fraudulent,  and  put  in  use  as  true  and  bona  fide, 
to  delay  and  hinder  creditors  in  the  collection 
of  their  just  debts.  Suppose  a  judgment  bona 
fide  for  $10,000  is  subsequently  paid  and  settled 
so  far  that  only  $100  remains  due,  the  plaintiff 
then  issues  an  execution  for  the  full  amount  of 
the  judgment,  and  sweeps  all  the  defendant's 
property  from  the  reach  of  creditors,  I  should 
have  no  doubt  but  such  an  execution  was  fraud- 
ulent ;  and  I  can  see  no  difference  in  principle 
between  putting  in  force  such  an  execution  and 
putting  in  force  a  judgment  which  is  con- 
fessed for  $10,000,  when  only  $100  is  due.  The 
fraud  is  the  same,  the  mischief  the  same,  and 
being  embraced  in  the  Act  the  penalty  should 
be  the  same.  This  question  was  discussed  by 
the  counsel  on  both  sides  on  the  argument  of 
this  cause,  although,  as  I  understand  the  case, 
it  is  not  raised  by  the  bill  of  exceptions  ;  and 
1 13*]*as  this  court  will  not  decide  any  ques- 
tion except  such  as  is  brought  here  for  review 
from  the  opinion  of  the  court  below,  it  is  un- 
necessary now  to  decide  it. 

From  the  examination  which  I  have  able  to 
give  this  case,  I  have  come  to  the  conclusion 
that  the  plaintiffs  could  not  sustain  their  action 
on  the  first  count  in  the  declaration,  without 
showing  the  judgment  confessed  by  Stephen 
Fondey  to  the  defendants  in  this  suit  fraud- 
ulent and  that  the  acts  of  the  defendants  under 
the  execution  issued  upon  that  judgment  are 
not  of  themselves  sufficient  evidence  of  fraud 
from  which  a  jury  would  be  warranted  in  find- 
ing the  judgment  fraudulent. 

I  am,  therefore,  of  the  opinion  that  the 
judgment  of  the  court  below  ought  to  be  af- 
firmed. 

And  this  being  the  unanimous  opinion  of 
the  court,  the  judgment  of  the  Supreme  Court 
was  tJiereupon  affirmed,  with  costs. 

Cited  in— 4  Sand.  287 ;  9  Leg.  Obs.,  119. 
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Actual  Malice  Must  be  Shown  to  Sustain 
Action — Defendant  not  Allowed  to  Allege  that 
Charge  was  Made  under  a  Mistake — Evi- 
dence of  the  General  Character  of  Plaintiff 
Admissible  in  Mitigation  of  Damages — Evi- 
dence of  Opinions  of  Others,  as  to  Truth  of 
Charges  Made,  Inadmissible. 

A  publication  by  the  editors  of  a  newspaper  af- 
fecting- the  character  of  a  candidate  for  public  of- 
fice is  not  a  privileged  communication,  relieving 
the  publishers  from  the  necessity  of  proving:  the 
truth  of  the  charges  made,  to  shelter  themselves 
from  damages,  and  casting:  the  onus  probandl  upon 
the  party  slandered  of  showing  actual  malice,  or  a 
knowledge  of  the  falsity  of  the  charge.  Editors 
may  publish  what  they  please  in  relation  to  the 
character  and  qualifications  of  candidates  for  office, 
but  they  are  responsible  for  the  truth  of  the  pub- 
lication. 

The  belief  of  the  defendants  in  the  truth  of  the 
charges  contained  in  the  publication  does  not  de- 
stroy the  presumption  of  malice.  Malice  need  not 
be  proved,  but  will  be  implied  if  the  charge  be  false; 
and  in  determining  the  question  of  justincation.the 
motives  of  the  defendant  will  not  be  taken  into 
consideration. 

Malice,  said  to  be  the  gist  of  the  action  in  suits 
for  libel  or  verbal  slander,  does  not  mean  malice, 
or  ill-will,  towards  the  individuals  affected,  in  the 
ordinary  sense  of  the  term.  In  ordinary  cases  of 
slander  the  term  "-maliciously,"  means  "intention- 
ally," and  "  wrongfully,"  without  any  legal  ground 
of  excuse.  Malice  is  an  implication  of  law  from  the 
false  and  injurious  nature  of  the  charge,  and  differs 
from  actual  malice  or  ill-will  towards  the  individ- 
ual, frequently  given  in  evidence  to  enhance  the 
damages. 

In  ordinary  cases  of  slander  or  libel,  it  is  not  nec- 
essary to  allege  in  the  declaration  that  the  words 
were  spoken  or  the  publication  made  maliciously; 
it  is  sufficient  to  aver  that  it  was  done  falsely  and 
injuriously. 

*Privileged  communications  are,  prime  [*114 
facie,  excusable,  from  the  cause  or  occasion  of 
the  speaking  or  writing;  but  even  in  the  case  of 
such  communications  an  action  will  lie  if  the  party 
making  the  communication  knows  the  charge  to 
be  false,  and  adopts  that  mode  of  gratifying  his  ill- 
will  or  malice.  In  such  case,  however,  actual  mal- 
ice must  be  shown,  and  the  question  will  be  sub- 
mitted to  a  jury;  in  ordinary  slander  the  question 
of  malice  is  never  submitted  to  a  jury,  except  as  to 
the  amount  of  damages. 

If  a  plaintiff  has  been  injured  in  his  character  or 
feelings  by  an  unauthorized  publication,  it  is  the 
duty  of  a  jury  to  award  him  a  full  compensation  in 
damages  without  reference  to  any  particular  ill- 
will  entertainoil  against  him  by  the  defendant.  Ill- 
will  or  malice  will  enhance  the  damages,  but 
need  not  be  shown  to  entitle  a  plaintiff  to  a  recovery. 

The  truth  of  the  publication  may  be  pleaded 
in  bar  of  the  action,  but  if  the  defense  thus  set  up 
be  not  supported  by  proof,  the  defendant  will  not 
be  allowed  to  allege  that  the  charge  was  madenin- 
der  a  mistake,  and  to  support  such  allegation  by 
evidence :  such  proof  will  be  received  as  tending  to 
reduce  the  damages  by  rebutting  the  presumption 
of  malice  where  the  general  issue  only  is  inter- 
posed, but  not  where  H  justification  has  been  set  up. 

Evidence  of  the  general  character  of  a  plaintiff 
may  in  all  cases  be  given  by  a  defendant  in  an  ac- 
tion of  slander  or  for  libel  to  lessen  damages,  even 
where  a  justification  has  been  attempted.  So  on  the 
other  hand,  the  plaintiff  is  at  liberty  to  givo  evi- 
dence of  actual  malice  and  vindictive  motives  on 
the  part  of  the  defendant  to  enhance  the  damages. 
The  defendant,  however,  in  such  case,  may  rebut 
all  presumption  of  actual  malice  by  showing  the 
facts  and  circumstances  which  induced  him  to  be- 
lieve the  charge  to  be  true  when  made,  although  it 
afterwards  turns  out  to  be  false. 

Evidence  ot  the  opinions  of  others,  as  to  the 
truth  of  the  charges  made,  is  inadmissible,  if  in  the 
publication  the  defendants  state  what  they  publish 
as  facts  within  their  own  knowledge,  without  refer- 
to  the  opinions  of  others. 

TbeCMmeeHor  delivered  an  opinion  in  favor  of 
an  affirmance,  and  Mr.  Senator  Mather  in  favor  of 
a  reversal  of  the  judgment  of  the  Supreme  Court. 

Citations— 7  Johns.,  280:  6  Dow.*  Ry..  29fi,  303; 
Moore,  459 ;  Style,  392 ;  D'Anvere.  Abr.,  166 ;  Owen, 
51;  Noyes,35S.  C.;  2  Serg.&  R.,23;  4  Serg.  &  K., 
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420;  4  Bibb.,  38;  5  Har.  &  J.,438;  5  Dow.  &  By.,  462; 
Ind.  Kepos.,  1;  1  Gilb.  Ev.,  142:  Stark.  Sland.,  410; 
3  Mass.,  546;  6  Mass.,  514  ;  2  Cow.,  813;  Selw.  N-  P., 
804 ;  2  Camp.  N.  P.,  251,  253, 25t ;  1  Pick.,  1 ;  3  Johns. 
Cas.,  375 ;  3  Pick.,  379 ;  1  Binn.,  85. 
TERROR  from  the  Supreme  Court.  Root 
J-J  sued  King  and  Verplanck,  editors  of  the 
New  York  American,  a  newspaper  printed  in 
the  City  of  N.  Y.,  for  a  libel  published  in  that 
paper.  The  libel  was  in  the  following  words: 

"  Lieutenant  Governor  Root. — It  has  been 
denied,  we  understand,  by  the  Argus,"  &c., 
'  in  answer  to  some  strictures  on  the  subject 
in  an  Albany  paper,  that  on  the  afternoon  of 
his  famous  decision  of  order,  Mr.  Root  was 
intoxicated;  and  the  charge  is  treated  as  calum- 
nious,' &c. 

The  facts  are  shortly  these  :  We  speak  only 
what  we  saw  ;  and  as  it  is  a  matter  of  some 
115*]  public  concern,  that  the  *presiding 
officer  of  our  Senate  should  not  continue  to  be 
what  Mr.  Root  is,  we  speak  without  hesitation 
or  reserve. 

The  House  of  Assembly  having  sent  to  the 
Senate  the  resolution  declaring  the  expediency 
of  passing,  at  the  then  session,  an  electoral 
law,  it  was  anticipated  that  some  interesting 
proceedings  would,  in  consequence,  be  had  in 
that  body.  Accordingly,  when  it  met  at  five 
o'clock  in  the  afternoon,  to  which  hour  it  had 
in  the  forenoon,  previously  to  the  passage  of 
the  resolution  in  the  Assembly,  adjourned,  a 
great  concourse  of  citizens,  and  of  strangers 
from  all  parts  of  our  country,  crowded  its 
floor,  lobbies  and  gallery.  When  the  Lieuten- 
ant-Governor, at  the  hour  named,  advanced 
through  the  center  of  the  apartment  towards 
his  chair,  there  was  in  his  appearance,  manner 
and  walk,  something  that  excited  every  one's 
observation.  He  reached  his  station,  however, 
and  calling  the  members  to  order,  informed 
them  that  there  was  a  message  from  the  Assem- 
bly, which  the  clerk  then  read.  A  dead  silence 
ensued.  Lieutenant  Governor  Root,  holdingon 
to  each  arm  of  his  chair,  looked  around  with 
inflamed  face,  with  blood-shot  eyes,  and  half 
open  mouth,  and  with  an  expression  altogether 
so  stolid  and  drunken,  as  in  any  other  situation 
and  under  other  circumstances,  could  not  have 
failed  to  excite  the  derision  of  all  present. 

He  was  evidently  expecting  some  motion 
previously  concerted,  probably  in  order  to  en- 
able him  to  pour  forth  the  diatribe  with  which 
he  was  laboring  ;  but  none  such  was  made, 
and  he,  therefore,  was  compelled  to  remark, 
'  the  chair  has  no  observations  to  offer,  unless 
some  motion  be  proposed.'  Thereupon,  it  was 
moved  by  Mr.  Burt,  we  believe,  at  any  rate 
by  some  one  opposed  to  the  faction,  '  that  the 
Senate  concur  in  the  resolution  sent  from  the 
Assembly.' 

This  furnished  the  spark  to  the  combusti- 
bles smoldering  in  the  breast  of  the  Lieuten- 
ant-Governor  ;  instantly  he  essayed  to  rise,  and 
by  the  all-important  aid  of  the  arms  of  his 
chair  and  his  desk  in  front  he  did  rise,  and 
stood  for  a  moment,  as  if  in  preparation,  si- 
lent before  several  hundreds  of  his  fellow  cit- 
izens, an  object,  from  his  appearance  and 
116*]  manner,  *we  will  venture  to  say,  of 
loathing  and  disgust  to  every  unprejudiced 
man  among  them  ;  unwashed,  unshaven,  hag- 
gard, the  tobacco  juice  trickling  from  the 
corners  of  his  mouth  to  be  wiped  away  with 
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his  coat-sleeve  ;  with  unsteady  footing  this  sec- 
ond officer  of  the  great  State  of  New  York, 
commenced  his  address  to  the  Senate.  It  is 
known  that  the  presiding  officer  of  this  body 
has  no  other  than  a  casting  vote,  and  no  right 
at  all  to  speak.  He  may,  however,  assign  rea- 
sons for  any  decision  he  makes  ;  and  under 
this  shallow  pretext,  Mr.  Root  uttered  a  long 
and  labored  vindication,  not  only  of  the  course 
he  was  about  to  take  in  declaring  the  motion 
for  concurrence  out  of  order,  but  of  the  whole 
course  of  proceedings  of  the  Senate;  and  then 
launched  forth  into  a  regular  philippic  against 
the  Governor  and  Assembly.whom  he  charged 
with  vying  with  each  other  in  the  race  of  pop- 
ularity. It  was  the  harangue  of  an  intemper- 
ate demagogue,  blind  with  passion  and  rum. 
As  such  it  was  heard  by  all  impartial  men  ; 
and  our  only  astonishment  was,  that  the  re- 
spectable members  of  the  Senate  could  sit  still 
and  permit  their  presiding  officer  thus  to  dis- 
grace himself  and  them.  He  should  have  been 
called  to  order,  and  compelled  to  sit  down.  He 
was  doing  what  he  had  no  more  right  to  do 
than  any  groveling  sot  from  the  public  keiinel. 
He  was  out  of  order  in  presuming  to  address 
the  Senate  at  all  ;  but  to  address  them  in  his 
then  slate,  and  in  the  terms  he  did,  was  out- 
raging all  order,  decency  and  forbearance." 

The  defendants  pleaded  the  general  issue,  to 
which  they  attached  a  notice  in  these  words, 
to  wit :  "Sir:  Take  notice,  that  according  to 
statute  in  such  case  made  and  provided,  the 
defendants  in  this  case  will  insist  upon  and  give 
in  evidence  in  bar  of  the  plaintiff's  action  at 
the  trial  of  this  cause,  that  on  the  fifth  day  of 
August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-four,  the  said  plaint- 
iff did  not  conduct,  demean  and  deport  him- 
self as  Lieutenant-Governor  of  the  State  of 
New  York,  and  President  of  the  Senate  as 
aforesaid,  properly,  orderly,  decently  and  so- 
berly. And  they  will  further  give  in  evidence 
that  the  said  *plaintiff,  at  the  time  and  [*1 17 
place  aforesaid,  was  intoxicated  and  drunk,  a 
disgusting  and  loathsome  object  ;  and  that 
there  was  something  in  his  air  and  manner  that 
excited  every  one's  observation  as  he  advanced 
toward  the  chair  in  the  Senate  chamber.  And 
they  will  further  give  in  evidence  that  at  the 
time  and  place  aforesaid  the  said  plaintiff  was 
acting  as  President  of  the  Senate  as  aforesaid, 
and  that  the  plaintiff,  when  acting  in  that  ca- 
pacity, by  the  ordinary  rules  of  that  body  was 
not  qualified  to  address  the  Senate  in  the  man- 
ner that  he  did  ;  that  at  the  time  and  place 
aforesaid  the  said  plaintiff  made  a  harangue 
very  discreditable  to  the  station  of  President  as 
aforesaid, and  that  his  conduct  and  appearance 
on  the  occasion  aforesaid  were  derogatory  to 
the  said  station,  and  such  as  to  create  a  belief 
that  the  said  plaintiff  was  intoxicated.  And  the 
said  defendants  will  further  give  in  evidence, 
that  during  the  month  of  August  aforesaid  a 
session  of  the  Legislature  was  held  at  Albany, 
to  wit :  at  Delhi,  in  the  County  of  Delaware  : 
and  that  at  the  said  session,  viz.  :  on  the  said 
fifth  day  of  August,  a  resolution,  which  had 
received  the  sanction  of  the  House  of  Assembly 
of  the  State  of  New  York,  was  sent  to  the  said 
Senate  for  its  concurrence,  and  that  upon  a 
motion  being  made  in  the  said  Senate  for  its 
concurrence,  the  said  plaintiff  declared  the  said 
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motion  to  be  out  of  order,  and  uttered  a  vio 
lent  harangue  on  that  occasion,  in  which  the 
said  plaintiff  prostituted  the  dignity  of  his  sta- 
tion ;  and  that  the  conduct  ana  appearance  of 
the  said  plaintiff  on  the  occasion  last  aforesaid 
were  such  as  to  induce  the  belief  that  he,  the 
said  plaintiff,  was  intoxicated,  and  were  highly 
•disgraceful  to  himself  and  to  the  station  of  the 
said  plaintiff,  and  were  such  as  to  warrant  the 
charges  made  against  the  said  plaintiff  in  the 
said  alleged  libel.  And  they  will  further  give 
in  evidence  that  the  matter  charged  as  libelous 
in  the  said  supposed  libel  is  true  ;  and  further, 
that  the  said  supposed  libel  was  published  with 
good  motives  and  for  justifiable  ends.  And 
they  will  further  give  in  evidence  that  the 
said  plaintiff  was  often  drunk  and  intoxicated 
when  in  the  discharge  of  his  legislative  duties, 
and  that  the  said  plaintiff  has  been  often  drunk 
118*]  and  intoxicated*  when  acting  as  Pres- 
ident of  the  Senate  aforesaid,  and  that  the  said 
plaintiff  is  an  habitual  drunkard." 

The  cause  was  tried  at  the  Delaware  Circuit 
in  June,  1826,  before  the  Hon.  Samuel  R. 
Betts,  then  one  of  the  Circuit  Judges.  The  pub- 
lication of  the  alleged  libel  was  admitted,  and 
that  it  was  written  by  Charles  King,  one  of  the 
•defendants.  A  number  of  witnesses  were  ex- 
amined as  well  on  the  part  of  the  defendants 
as  on  the  part  of  the  plaintiff  as  to  the  conduct, 
•condition  and  manner  and  appearance  of  the 
plaintiff  upon  the  occasion  alluded  to  in  the 
publication.  The  testimony  of  these  witnesses 
it  is  deemed  unnecessary  to  state,  as  the  sub- 
stance of  it  is  given  in  the  charge  of  the  cir- 
cuit judge,  stated  below.  On  the  cross-exam- 
ination of  one  of  the  plaintiff's  witnesses,  he 
was  asked  as  to  his  experience  of  the  general 
habits  of  the  plaintiff  for  temperance,  which 
inquiry  was  objected  to,  and  the  judge  decided 
that  evidence  of  the  plaintiff's  general  habits 
was  inadmissible.  Another  question  put  to  this 
same  witness,  viz.  :  how  often  he  had  seen  the 
plaintiff  intoxicated,  and  to  what  degree,  was 
also  objected  to  and  overruled;  to  which  decis- 
ions the  defendants  excepted. 

The  evidence  on  both  sides  being  closed, the 
•counsel  for  the  defendants  did  insist  that  the 
occupation  of  the  defendants,  the  plaintiff's 
•official  station,  the  remarks  themselves,  and  the 
proof  offered  in  support  thereof,  made  out  a 
sufficient  justification  of  the  alleged  libel,  and 
showed  a  good  and  sufficient  motive  for  their 
publication  ;  that  the  current  opinion  and  be- 
lief at  the  time  in  Albany,  and  amongst  the 
spectators  in  the  Senate,  Aug.  5,  1824,  justi- 
fied the  remarks  ;  or  that  if  a  verdict  should 
be  found  for  the  plaintiff, the  malice  of  the  pub- 
lication was  taken  away,  and  only  nominal 
damages  could  be  awarded  ;  that  the  belief  of 
the  defendants  in  the  truth  of  the  charge  was 
proved  by  the  evidence,  and  did  away  the  pre- 
sumption of  malice  ;  that  the  general  character 
of  the  plaintiff  for  intemperance  was  such, that 
no  injury  was  sustained  by  the  publication  in 
•question,  and  only  nominal  damages  should  be 
awarded,  and  prayed  His  Honor,  the  Judge, 
to  charge  the  jury  accordingly. 
119*]  *The  judge,  however,  charged  the 
.jury  as  follows : 
"  Gentlemen  of  the  jury  : 

I  am  happy,  at  this  late  hour  of  the  night, 
•to  assure  you,  that  in  the  discharge  of  the  duty 
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imposed  upon  me,  I  shall  not  be  required  to 
detain  you  long,  as  I  shall  not  feel  it  necessary 
to  do  more  than  lay  before  you  a  general  out- 
line of  the  case,  which  it  will  then  become 
your  province  to  determine.  The  proofs  and 
discussions  disclose  an  important  and  delicate 
case  for  our  decision  ;  it  is  a  controversy  of  the 
bitterest  character  between  men  of  high  per- 
sonal influence  and  consideration,  and  of  dif- 
fering political  sentiments.  The  one  party  has 
long  filled  important  and  influential  stations  in 
society  ;  has  been  the  subject  of  much  public 
notice,  sometimes  of  a  friendly  and  applaud- 
ing character,  at  others  of  the  most  severe  and 
criminatory.  The  other  parties  are  men  of 
commanding  talents  and  accomplishments.con- 
ducting  a  paper  of  distinguished  repute  and 
extensive  circulation  ;  and  both  parties,  from 
their  political  relationship  and  personal  con- 
nections, possessing  an  imposing  influence  over 
public  sentiment.  The  Constitution  and  frame 
of  our  happy  form  of  government  gives  cause 
to  embarrassments  and  delicacy  with  the  court 
and  jury,  in  regard  to  the  subject  now  to  be 
passed  upon.  The  functions  of  government 
are  essentially  in  the  hands  of  the  people :  they 
act  directly  upon  all  questions  of  a  public  char- 
acter, and  settle  as  electors  the  general  policy 
of  the  government.  Men  are  raised  up  and  put 
down,  not  from  regard  or  dislike  to  them  as 
individuals,  but  from  political  considerations. 
From  these  reasons,  parties  will  arise  and  be 
known  through  every  portion  of  society.  We 
have  each  of  us,  no  doubt,  been  also  called  to', 
act  in  the  interesting  matters  recently  agitat- 
ing the  public  mind,  and  we  may,  to  a  greater 
or  less  extent,  have  enlisted  our  attachments 
with  one  or  the  other  of  the  opposing  parties 
which  have  been  so  spiritedly  assailed  or  sup- 
ported by  the  plaintiff  or  defendants.  Political 
discussions  are  so  conducted  in  this  country 
as  to  identify  principles  and  the  persons  who 
espouse  them.  All  that  is  reprehended  in  the 
tenets  and  supposed  *views  of  a  party  [*12O 
is  imputed  to  the  individuals  composing  the 
party;  so,  also,  every  foible  or  vice  of  the  party 
man  is  considered  as  belonging  to  the  princi- 
ples he  advocates,  and  the  entire  body  con- 
nected with  him.  On  the  other  hand,  we  are 
inclined  to  hold  him  clear  of  all  offenses  who 
concurs  with  us  on  favorite  political  points, 
and  to  esteem  him  individually  as  immaculate 
as  we  do  the  principles  he  professes.  Should 
prepossessions  or  antipathies  of  this  character 
have  affected  our  minds  in  respect  to  either  of 
the  parties  to  this  suit,  we  are  called  upon 
now,  by  all  that  can  solemnize  and  rectify  the 
understanding  and  heart,  to  dispossess  our- 
selves of  their  influence,  and  to  feel  that  we 
are  not  to  act  upon  these  topics  as  electors  or 
political  partisans, but  as  judge  and  jurors.  We 
must  know  these  parties,  and  the  interesting 
matter  connected  with  the  cause,  only  as  dis- 
closed to  us  by  the  testimony.  We  should  en- 
deavor to  feel  as  if  the  suit  was  between  men 
of  high  name  and  character,  with  whom  and 
ourselves  there  were  no  common  ties  of  attach- 
ment or  resentment,  and  who  reside  not  inti- 
mately with  us,  but  in  some  other  State  or 
country  ;  and  we  may  then  pass  upon  the  is- 
sue as  between  man  and  man  unknown  to  us, 
or  never  heard  of  until  placed  before  us  "tor 
judgment.  Being  possessed  of  this  impartial- 
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ity  of  mind,  we  may  address  ourselves  to  the 
consideration  of  the  facts  and  circumstances 
brought  out  by  the  proofs  and  discussions. 
The  action  is  for  publishing,  in  the  defend- 
ant's newspaper,  allegations  against  the  plaint- 
iff which  are  considered  libelous.  The  defend- 
ants admit  they  made  the  publication  ;  and  if 
its  tenor  is  to  hold  the  plaintiff  up  to  reproach, 
or  to  disgrace  him,  either  in  his  official  or  pri- 
vate character,  it  is  a  libel,  for,  in  respect  to 
written  and  printed  slanders,  the  law  holds  the 
publisher  liable  to  an  action  for  any  malicious 
defamation,  exposing  the  plaintiff  to  public 
hatred,  contempt  or  ridicule. 

Malice  in  making  the  publication  need  not  be 
proved,  it  will  be  implied  if  the  charge  is  false. 
[To  this  portion  of  the  charge  the  counsel  for 
the  defendants  excepted.] 

Is  the  publication  libelous?  To  ascertain  this, 
you  will  direct  your  attention  critically  to  the 
121*]  publication,  reading  *and  understand- 
ing it  according  to  the  ordinary  import  of  the 
language  used.  What  representations  respect- 
ing the  plaintiff  are  made  by  it?  It  having  been  j 
twice  read  to  you,  I  will  not  occupy  time  by 
reading  it  at  large  again.  The  purport  of  it, 
as  charged  upon  the  record,  is,  that  the  plaint- 
iff,being  President  of  the  Senate,  came  into  the 
Senate  on  the  day  mentioned,  staggering  under 
intoxication;  that  he  mounted  the  steps  to  the 
chair  with  difficulty  by  help  of  the  railing;  that 
he  sat  in  the  chair  with  an  expression  of  coun- 
tenance denoting  drunkeness;  that  he  was  in 
an  ungentlemanly  and  uncleanly  habit  of  per- 
son and  dress;  that  he  conducted  like  a  sot 
from  the  public  kennels,  and  exhibited  himself 
an  object  of  disgust  and  loathing  to  the  respect- 
able audience  collected  in  the  Senate  chamber. 
I  do  not  attempt  to  repeat  the  language  of  the  j 
publication  in  these  particulars,  nor  to  rehearse  j 
all  the  charges  designated  by  the  declaration,  j 
You  will  take  the  paper  with  you,  and  read  the 
article  over  yourselves  for  your  better  informa- 
tion. My  object  now  is  only  to  lay  distinctly 
before  you  those  matters  which  have  been  urged 
on  the  part  of  the  plaintiff  as  most  offensive, 
and  are  insisted  to  have  been  proved  on  the 
part  of  the  defendants.  Enough  has,  undoubt- 
edly, been  stated  in  this  summary  of  the  charges, 
to  manifest  the  libelous  character  of  the  publi- 
cation and,  indeed,  it  has  not  been  contended 
on  the  part  of  the  defendants  that  it  is  not 
libelous  and  actionable.  They  assume  higher 
grounds  of  defense — a  ground  of  defiance. 
They  put  it  on  the  record,  and  meet  this  action 
upon  the  issue,  that  all  they  have  asserted  of 
the  plaintiff  is  true.  It  is,  no  doubt,  familiar 
to  you,  that  if  this  defense  has  been  sustained 
by  the  proof,  it  amounts  to  a  perfect  answer 
and  bar  to  the  plaintiff's  suit;  and  though  much 
has  been  said  to  you  of  the  malicious  and  vin- 
dictive motives  of  the  defendants,  yet,  in  the 
consideration  of  this  branch  of  the  case,  their 
motive  is  to  be  laid  entirely  out  of  view.  [To 
this  portion  of  the  charge  the  counsel  for  the 
defendants  excepted.]  Should  the  scope  of 
proofs  and  circumstances  lead  you  to  believe 
the  defendants  had  no  good  end  in  contempla- 
tion; that  they  were  instigated  to  these  charges 
solely  to  avenge  personal  and  political  resent- 
ments against  the  plaintiff;  still,  if  they  have 
122*]  ^satisfactorily  shown  the  charges  to  be 
true,  they  must  be  acquitted  of  all  liability  to 
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damages  in  a  private  action  on  account  of  the 
publication.  Indeed,  if  good  motives  and  jus- 
tifiable ends  must  be  shown,  they  might  well 
be  implied  from  the  establishment  of  the  truth 
of  a  charge,  for  the  like  reason  that  malice  is 
inferred  from  its  falsity.  [To  this  portion  of 
the  charge  the  counsel  for  the  defendants  ex- 
cepted.] The  defendants  having  undertaken  to- 
justify  the  libel,  must  make  out  on  their  part, 
affirmatively  and  clearly,  the  truth  of  the  pub- 
lication. It  will  not  be  sufficient  for  them  to- 
raise  a  doubt  whether  it  may  not  be  true,  but 
the  fact  must  be  established  with  that  degree- 
of  certainty  always  required  to  justify  a  ver- 
dict giving  to  a  party  any  matter  demanded  by 
him.  [To  this  portion  o"f  the  charge  the  coun- 
sel for  the  defendants  excepted.]  Neither  will 
it  be  a  good  justification  of  various  slanderous 
imputations,  to  prove  a  part  of  them  true.  All 
that  is  libelous  in  the  publication  must  be  jus- 
tified. Damages  must  be  given  for  such  part, 
if  any,  as  the  defendants  fail  to  support.  They 
must  make  their  proof  as  broad  as  their  charges. 
[To  this  portion  of  the  charge,  the  counsel  for 
the  defendants  excepted.]  In  doing  this,  they 
are  not,  however,  called  upon  to  show  a  corre- 
spondence to  the  letter  between  the  proofs  and 
the  publication.  They  must  make  out,  sub- 
stantially, the  truth  of  what  they  assert,  and 
if  they  do  this,  no  regard  need  be  paid  to  the 
severity  of  epithets,  or  harshness  of  sentiment, 
under  which  it  is  represented.  The  law  en- 
forces no  oppressive  or  unjust  rule  in  requiring 
this.  The  defendants  made  their  publication 
voluntarily;  they  were  neither  constrained  by 
process  of  law  to  give  it,  nor  was  it  communi- 
cated confidentially  to  those  entitled  to  ask  it; 
and  according  to  all  principles  of  reason  and 
law,  they  must  be  deemed  to  have  incurred  the- 
peril  of  substantiating  what  they  have  thus 
openly  and  broadly  charged  upon  the  plaintiff. 
You  will  accordingly  ascertain  with  exactness 
what  the  substance  and  nature  of  these  charges 
are,  so  that  you  may  then  estimate  and  apply 
the  evidence,  and  determine  whether  they  are- 
proved  to  be  true.  If  you  understand  the  charge 
to  be  that  the  plaintiff  was  drunk  on  the  occa- 
sion, that  charge  will  *not  be  justified  [*123 
by  proving  him  excited  by  liquor  to  any  degree 
less  than  that  of  drunkenness. 

A  good  deal  of  difficulty  has  occurred  with 
various  witnesses  in  explaining  what  they  un- 
derstood by  drunkenness  or  intoxication,  and 
probably  the  court  and  jury  would  experience 
like  embarrassment  in  attempting  to  define,  with 
precise  discrimination,  the  one  state  or  the  oth- 
er. In  this  case  the  attempt  is  not  required,  be- 
cause we  are  to  take  the  plaintiff's  situation  as 
stated  and  specified  by  the  defendants  in  the 
libel.  They  have  given  it  with  great  particu- 
larity; and  whatever  it  maybe  termed,  such  as 
they  describe  it  they  must  satisfy  you  it  in 
truth  was  at  that  time.  [To  this  portion  of  the 
charge  the  counsel  for  the  defendants  ex- 
cepted.] Drunkenness  may  be  proved  in  va- 
rious ways.  It  would  be  considered  direct  and 
positive  evidence  to  prove  the  plaintiff  was  seer* 
to  drink  a  quantity  of  ardent  spirits  sufficient 
to  intoxicate  an  ordinary  person,  and  which 
was  followed  by  the  usual  apparent  effect,  or 
that  he  was  discovered  in  a  bodily  condition- 
unequivocally  denoting  a  state  of  intoxication. 
Indirect  proof  may  also  be  received,  as  the- 
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opinion  of  persons  knowing  the  plaintiff, 
formed  upon  observation  of  his  movements, 
actions,  language  or  tones  of  voiqe.  When  the 
bare  opinion  is  given,  you  must  consider  care- 
fully, both  the  personal  acquaintance  of  the 
witness  with  the  plaintiff,  and  his  situation  and 
opportunity  for  making  observations  at  the 
time  of  which  he  speaks.  When  these  partic- 
ulars afford  satisfactory  evidence  to  the  jury 
that  the  witness  is  qualified  to  judge,  and  ad- 
vantageously circumstanced  to  make  a  correct 
observation,  his  opinion  will  be  competent  evi- 
dence to  prove  drunkenness,  intoxication  or 
any  other  disordered  state  produced  by  spirit- 
uous liquors.  When,  however,  the  witness  de- 
tails the  particulars  upon  which  his  opinion  is 
formed,  the  jury  must  determine  the  adequacy 
or  adaptation  of  those  particulars  to  the  con- 
clusions drawn  by  the  witness.  The  mere  opin 
ion,  then,  is  to  be  of  little  or  no  account,  and 
the  matter  is  to  be  determined  as  if  the  circum- 
stances noticed  by  him  were  alone  stated  by  the 
witness,  without  any  expression  of  his  own 
sentiments  upon  them. 

1 24*1  *Much  has  been  said  about  the  liberty 
and  privileges  of  the  press,  and  that  great  lib- 
erality should  be  extended  towards  the  justifi- 
cation, because  of  the  danger  of  trammeling 
the  press  by  exacting  strict  proofs  in  relation 
to  communications  made  through  it  to  the  pub- 
lic. Whatever  bearing  these  considerations  may 
have  upon  another  branch  of  the  defense,  they 
have  no  just  application  to  this  point.  The  de- 
fendants are  responsible,  in  all  respects,  as  if 
the  charges  had  been  made  by  them  in  any 
other  manner  and  capacity  than  that  of  editors 
of  a  newspaper.  They  have  no  privilege  in 
this  respect  not  common  to  every  correspond- 
ent to  their  paper,  and  every  other  individual 
in  the  community.  Whenever  they,  as  editors, 
assume  the  privilege  of  denouncing  individual 
character,  they  do  it  under  every  responsibility 
that  would  attach  to  citizens  in  any  other  ca- 
pacity. Their  privilege  is  simply  to  publish  the 
truth,  and  nothing  more.  [To  this  portion  of 
the  charge  the  counsel  for  the  defendants  ex- 
cepted.]  If  they  have  proved  substantially  to 
your  satisfaction  that  they  have  done  no  more 
than  that, they  are  entitled  to  a  free  and  prompt 
verdict  of  acquittal. however  injurious  the  pub- 
lication may  have  been  to  the  plaintiff. 

I  am  spared  the  necessity  of  rehearsing  at 
large  the  proofs  to  this  point,  since  the  coun- 
sel for  both  parties  have  gone  minutely  over 
them,  and  do  not  appear  to  differ  in  their  views 
of  the  evidence ;  and  no  doubt  the  essential 
particulars  are  brought  back  to  your  recollec- 
tion. It  is  not  to  be  disguised  that  there  has 
been  much  contradictory  testimony ;  and  the 
difference  between  the  representations  of  the 
various  witnesses  is  more  especially  matter  of 
regret  as  it  may  afford  occasion  for  you  to  ap- 
prehend that  the  testimony  has  been  affected 
by  the  feelings  of  good  or  ill  will  of  the  wit- 
nesses towards  the  opinion  of  the  respective 
parties,  as  it  will  not  escape  your  remark  that, 
with  the  exception  of  Mr.  Haight,  the  adverse 
witnesses  stood  opposed  to  each  other  in  pol- 
itical sentiments,  and  every  one  called  by  the 
plaintiff  warmly  espoused  his  sentiments,  and 
opposed  the  political  course  of  the  defendants 
at  the  time  alluded  to ;  and  all  those  called  by 
the  defendants  decidedly  objected  to  and  op- 
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posed  the  political  course  of  the  plaintiff.  Yet 
there  is  no  doubt  *of  the  entire  credi-  [*125 
bility  of  every  witness  upon  either  side.  They 
are  gentlemen  of  the  first  integrity  and  intelli- 
gence, and  no  inducement  can  be  supposed  in 
the  case  sufficient  to  lead  them  to  misrepresent 
or  withhold  any  fact  within  their  knowledge, 
whatever  the  effect  of  such  fact  might  be. 
They  are  rather  to  be  understood  as  swearing 
to  their  impressions  and  inferences  from  the 
facts,  than  to  different  statements  of  the  same 
facts ;  and  these  observations  may  account  for 
this  diversity,  it  being  a  variance  of  opinion 
between  them  rather  than  contradictory  repre- 
sentations of  the  same  thing ;  and,  besides, 
they  may  not  all  have  been  equally  well  situ- 
ated to  observe  the  matters  upon  which  the 
difference  exists.  Each  witness  giving  his  own 
impression  of  what  passed  under  his  notice,  it 
will  be  important  that  you  consider  attentively 
the  respective  opportunities  of  the  witnesses  to- 
ascertain  the  facts  of  which  they  speak  before 
you  can  determine  the  degree  of  credit  they 
are  to  receive.  Several  witnesses  called  by 
the  defendants  have  testified  to  the  appearance 
of  the  plaintiff  in  the  Senate  on  the  5th  of 
August,  and  their  opinion  of  his  condition. 
Messrs.  Wheaton,  Miller,  Webster.  Gardiner 
and  Jordan  speak  particularly  of  observations 
made  by  them  whilst  plaintiff  was  in  the  Presi- 
dent's chair ;  Mr.  Clarke,  of  his  appearance  on 
entering  the  Senate,  and  ascending  the  chair  ; 
and  Mr.  Jordan  describes  his  appearance  when 
he  descended  from  the  chair ;  Messrs.  Law- 
I  rence  and  Nelson  say  nothing  of  the  plaintiff's 
appearance,  but  concur  in  opinion  and  belief 
with  the  other  witnesses  named,  that  he  was 
intoxicated,  or  rather,  as  they  state  it,  that  he 
was  '  under  the  influence  of  liquor.'  As  has 
been  before  remarked,  the  jury  are  not  to  re- 
ceive the  mere  opinions  and  belief  of  witnesses, 
unaccompanied  by  the  circumstances  from 
which  they  are  derived,  as  direct,  positive  tes- 
timony that  the  plaintiff  was  intoxicated ;  but 
only  as  evidence  tending  to  establish  that  fact, 
and  proper  to  be  weighed  with  the  other  proofs 
in  the  case.  The  five  gentlemen  first  named 
relate  the  appearance  of  intoxication  they  ob- 
served, and  also  express,  in  unreserved  terms, 
their  opinion  that  the  plaintiff  was  intoxicated. 
You  will  consider,  first,  whether  the  appear- 
ances detailed  of  themselves  indicate  a  state  of 
intoxication,  *or  may  naturally  be  ac-  [*  112ft 
|  counted  for  otherwise ;  and  next  the  circum- 
|  stances  of  advantage  possessed  by  the  wit- 
.  nesses  for  making  their  observations,  and  com- 
i  pare  the  latter  with  those  of  others  giving  a 
|  different  opinion.  Several  of  these  witnesses 
remarked  a  high  flush  in  the  plaintiff's  counte- 
nance. It  appears  there  are  two  windows  with 
crimson  curtains  at  the  west  side  of  the  Senate 
chamber,  the  light  through  which  would  fall 
upon  a  person  in  the  President's  chair  ;  and  if 
the  inflamed  appearance  of  the  plaintiff's  coun- 
tenance may  be  satisfactorily  accounted  for  by 
the  light  of  an  afternoon  sun  shining  through 
red  curtains  on  his  face,  or  to  the  excitement 
produced  by  earnest  speaking  in  a  summer's 
day — that  appearance,  of  itself,  would  afford 
but  slight  evidence  and,  indeed,  ought  not  to 
be  considered  any  proof  of  intoxication.  The 
mode  in  which  the  plaintiff  delivered  his  ad- 
dress is  a  particular  referred  to  by  several  wit- 
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nesses  as  one  indicating  he  was  then  intoxi- 
cated. It  was  said  by  some  to  have  evinced 
unusual  effort,  and  to  have  been  done  with 
great  slowness  and  hesitancy.  If  his  enuncia- 
tion was  slow  and  hesitating  from  difficulty  of 
utterance,  confusion  of  thought,  or  the  use  of 
inapt  expression,  that  would  afford  very  proper 
And  direct  evidence  of  a  state  of  intoxication. 
If,  however,  with  equal  propriety  it  may  be 
imputed  to  an  endeavor  to  be  distinct  and  pre- 
cise in  the  arrangement  of  his  address  and  the 
selection  of  language,  the  effect  of  the  evidence 
would  be  the  other  way,  and  would  go  strongly 
to  establish  his  sobriety  and  clearness  of  intel- 
lect. But  this  particular  will  be  entitled  to 
little  or  no  weight  either  way,  if  differently 
understood  by  the  witnesses.  Messrs.  Wheaton 
and  Lawrence  represent  his  delivery  as  hesi- 
tating and  perplexed  ;  Messrs.  Gardiner,  Jor- 
dan and  Clarke,  as  animated,  vehement  and 
violent,  each  noticing  the  plaintiff's  articula- 
tion as  one  of  the  circumstances  indicating  his 
drunkenness.  Various  other  witnesses  state  it 
to  have  been  more  calm  and  deliberate  than 
his  usual  manner,  and  as  apparently  adopted 
with  a  view  to  render  his  ideas  perfectly  ex- 
plicit; or,  according  to  Mr.  Bacon's  impres- 
sion, as  resulting  from  debility  of  body.  Should 
you  deem  the  state  of  the  plaintiff's  complexion 
-and  the  manner  of  his  utterance  important 
127*]  items  *towards  determining  whether 
he  was  drunk  or  sober,  it  will  be  necessary  to 
consider  carefully  the  relative  situation  and 
number  of  the  witnesses  who  speak  to  these 
particulars.  Messrs.  Wheaton,  Webster  and 
Miller  were  at  a  distance,  as  variously  esti- 
mated, of  30  or  40  feet  from  the  plaintiff  ;  Mr. 
Webster  the  furthest  off,  and  in  the  gallery. 
Mr.  Jordan  sat  considerably  nearer  him,  and 
when  the  plaintiff  came  down  from  the  chair, 
-after  delivering  his  opinion,  was  directly  by 
him,  if  not  in  conversation  with  him.  They 
state  his  face  was  unusually  florid  and  excited. 
Messrs.  Lawrence,  Gardiner  and  Nelson  were 
sitting  very  near  the  plaintiff,  but  did  not  ob- 
serve his  person.  Mr.  Gardiner,  believed  him 
intoxicated  from  the  tenor  of  his  language. 
Mr.  Nelson  thought  he  was  so,  but  assigns  no 
reason  upon  which  his  opinion  was  founded. 
Messrs.  Sudam  and  Bacon  observed,  before  he 
spoke,  that  he  was  pale  as  from  illness.  Mr. 
Sudam  had  a  conversation  with  him  before  he 
went  into  the  chair,  and  Mr.  Bacon  stood  di- 
rectly by  his  side  whilst  he  was  seated.  Many 
•other  witnesses  had  their  attention  fixed  upon 
the  plaintiff,  but  observed  nothing  uncommon 
in  his  countenance  or  dress.  But  was  he  in- 
toxicated ?  That  is  the  fact  to  be  established. 
His  countenance  and  deportment  at  the  time 
are  only  referred  to  as  circumstances  conduc- 
ing to  prove  or  disprove  that  fact.  Was  he 
intoxicated  as  represented  in  the  libel,  and 
does  the  charge  imply  that  he  had  not  the  ex- 
ercise of  his  reason  and  understanding  ?  As 
to  the  state  of  his  mind,  there  appears  to  be  no 
diversity  of  opinion  among  the  witnesses.  Al- 
most all  of  them  concur  in  saying  that  his  ad- 
dress was  delivered  with  clearness,  and  in  lan- 
guage strong  and  appropriate  in  reference  to 
the  matter.  No  one  pretends  he  was  incoher- 
ent, or  at  all  confused  in  the  statement  of  his 
argument.  The  evidence  of  Mr.  Sudam  is 
also  very  direct  and  strong  to  this  point.  He 
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conversed  with  the  plaintiff  upon  the  subject 
then  to  be  decided,  just  before  he  took  the 
chair,  and  observed  no  indications  whatever 
of  intoxication.  These  are  all  the  points  of 
the  testimony  with  which  the  court  will  trouble 
you.  You  will,  upon  this  most  important 
branch  of  the  defense,  by  a  careful  and  dis- 
passionate consideration  of  all  the  evidence, 
determine  *  whether  the  defendants  have[*  128 
succeeded  in  proving  that  the  plaintiff  was,  on 
the  5th  of  August,  in  the  situation  they  have 
represented  him  to  have  been.  If  the  defend- 
ants have  only  published  the  truth,  they  had 
an  unquestionable  right  to  do  that,  and  they 
must  be  acquitted.  If  the  plaintiff  has  been 
falsely  libeled,  he  is  entitled  to  a  verdict.  [To 
this  part  of  the  charge  the  counsel  for  the  de- 
fendants excepted.]  As,  on  the  one  hand,  the 
defendants  are  only  required  to  support  the  es- 
sential and  substantial  matters  of  their  charge, 
so,  on  the  other,  the  law  holds  a  justification 
insufficient  that  fully  proves  a  part  of  the 
libel,  leaving  other  essential  parts  unsustained. 
The  rule  is  that  the  justification  must  be  co- 
extensive with  the  slander. 

There  is  a  double  aspect  to  the  defense  :  if 
the  defendants  fail  to  justify,  they  may  still  of- 
fer evidence  in  mitigation  of  damages.  Al- 
though the  imposition  of  damages  is  placed  by 
law  wholly  at  the  discretion  of  the  jury,  yet 
there  are  certain  fixed  rules  which  ought  al- 
ways to  be  regarded  in  determining  whether, 
in  a  given  case,  damages  should  be  mitigated 
or  aggravated.  In  reduction  of  damages,  the 
defendants  had  been  permitted  an  unlimited 
examination  into  the  plaintiff's  general  charac- 
ter for  temperance,  with  a  view  to  show  it  al- 
ready impeached,  and  in  general  bad  estima- 
tion as  to  the  specific  thing  they  have  alleged 
against  him.  This  is  both  because  if  it  is  his 
general  repute,  it  may  be  presumed  the  defend- 
ants, under  an  honest  reliance  upon  general 
report,  have  asserted  things  which,  though  not 
proved  true,  they  have  published  without  de- 
sign to  give  currency  to  what  they  might  oth- 
erwise be  supposed  to  know  was  false,  but 
more  especially  because  damages  being  claimed 
for  an  injury  to  character,  to  show  a  desti- 
tution of  character  in  this  very  respect,  re- 
moves the  ground  upon  which  the  claim  of 
damages  rests.  The  public  are  deeply  con- 
cerned that  individuals  should  acquire  and 
maintain  good  characters.  Such  characters  be- 
come a  guaranty  for  the  preservation  of  order, 
and  a  wholesome  respect  for  the  laws,  and  the 
proper  education  of  the  rising  generation.  The 
law  will,  therefore,  secure,  by  its  most  power- 
ful sanctions,  the  enjoyment  of  such  character 
to  those  possessing  it,  and  when  wantonly  and 
unjustly  assailed,  will  punish  *with  se-  [*129 
verity  the  authors  of  the  injury,  and  it  will  dis- 
countenance all  endeavors  of  those  of  bad  name 
to  obtain  damages  on  account  of  slanderous 
imputations  ;  thus  constraining  men,  by  the 
hopes  of  protection  and  reward,  and  the  dread 
of  disgrace  and  the  loss  of  money,  to  aim  at  a 
respectable  and  fair  standing  in  the  commu- 
nity of  which  they  are  members.  But  although 
a  man  has  a  bad  general  character,  the  law  will 
not  permit  him  to  be  falsely  slandered,  and  will 
punish,  with  nominal  damages,  at  least,  and 
costs,  those  who  so  defame  him  ;  so,  also, 
though  his  character  be  bad  in  some  respects, 
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this  shall  not  even  mitigate  damages  for  falsely 
traducing  him  in  others.  These  remarks  in- 
dicate the  rule  to  be  observed  in  the  present 
case.  The  defendants,  in  mitigation  of  dam- 
ages, are  entitled  to  show  the  plaintiff  had  a 
general  reputation  equivalent  to  what  they  have 
charged  upon  him.  Unless  their  proof  amounts 
to  that,  it  can  be  of  no  avail  to  them.  They 
cannot  give  evidence  of  general  character  in 
respect  to  temperance  in  mitigation  of  dam- 
ages, unless  such  general  character  is  of  the 
same  quality  and  degree  charged  in  the  libel. 
[To  this  portion  of  the  charge  the  counsel  for 
the  defendant  excepted.]  For  instance,  it  can- 
not be  permitted  them  to  say  the  plaintiff  was 
drunk,  and  an  object  of  loathing  and  disgust 
at  a  specific  time,  and  then  diminish  damages 
by  proving  him  generally  reputed  to  be  ad- 
dicted to  the  free  use  of  spirituous  liquors,  and 
often  exhilarated  by  them — more  than  one  can 
call  another  a  thief,  and  then  prove,  in  miti- 

Etion  of  damages,  that  he  was  commonly 
lieved  guilty  of  petty  trespasses  upon  his 
neighbors  property.  You  will,  accordingly, 
before  you  give  any  weight  to  this  sort  of 
evidence,  see  clearly  that  it  bears  out  the  spe- 
cific charge  ;  for  it  cannot  be  resorted  to  in 
diminution  of  the  injury,  unless  it  comes  up 
to  the  offense  imputed.  [To  this  portion  of 
the  charge  the  counsel  for  the  defendants  ex- 
cepted.] It  is  not  enough  that  the  general  char- 
acter appears  to  be  of  a  like  description  with 
that  alleged  in  the  libel,  without  it  also  is  so 
to  the  same  extent  and  degree ;  for  you  will 
remember  that  testimony  is  only  offered  as  to 
the  plaintiff's  general  character  in  relation  to 
the  matters  stated  against  him  in  the  publica- 
13O*]  tion;  no  attempt  *is  made  to  impeach 
his  character  for  probity  and  moral  worth. 

The  defendants  have  also  been  allowed,  on 
this  point  of  damages,  to  prove  they  had  prob- 
able cause  for  making  these  charges  against 
the  plaintiffs.  To  do  this,  they  have  offered 
evidence  to  satisfy  you  that  it  was  commonly 
reported  and  believed  in  Albany,  at  the  time, 
that  the  plaintiff  was  in  the  condition  repre- 
sented in  the  libel.  This  kind  of  proof  must 
also  go  as  far  as  is  required,  in  regard  to  gen- 
eral character.  It  must  plainly  appear  that  the 
defendants  have  asserted  nothing  more  than 
was  then  matter  of  common  report  in  Albany, 
respecting  the  plaintiff's  condition  and  conduct 
in  the  Senate  Chamber.  [To  this  portion  of 
the  charge,  the  counsel  for  the  defendants  ex- 
cepted.] But  another  consideration  is  to  be 
regarded  in  connection  with  this  subject.  You 
will  not  only  inquire  whether  such  common 
opinion  prevailed,  but  also  ascertain  from  the 
whole  evidence  whether  it  influenced  the  de- 
fendants to  make  the  publication.  In  the  ab 
sence  of  testimony  to  this  point,  the  law  would 
presume  the  common  belief  entered  into  the 
contemplation  of  the  defendants,  and  was  the 
probable  cause  of  the  publication.  The  evi- 
dence was  received  to  obviate  the  implication 
of  malice  resulting  from  publishing  a  defam- 
atory charge  not  shown  to  be  true.  But  if 
the  plaintiff  had  been  enabled  clearly  to  satisfy 
you  that  the  defendants  acted  under  no  such 
influence;  if  he  has  proved  that  the  defendants 
rested  the  charges  upon  their  own  assertions, 
without  any  reference  to,  or  knowledge  of, 
such  general  belief,  then  the  existence  in  fact 
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of  the  common  repute  would  afford  no  mitiga- 
tion in  their  behalf.  [To  this  last  portion  of  the 
charge  the  counsel  for  the  defendants  excepted.] 
Some  extraneous  topics  connected  with  the 
case  ought,  probably,  to  be  noticed,  before 
closing  these  remarks  to  you.  They  will  prop- 
erly enter  into  your  contemplation, either  in  dis- 
charge of  the  action, or  in  reducing  or  augment- 
ing the  damges.  Such  are  the  relative  situa- 
tion and  conditions  of  the  parties,  the  probable 
effect  of  such  imputations  upon  the  character 
and  feelings  of  the  plaintiff,  his  own  conduct 
and,  especially,  the  motives  actuating  the  de- 
fendants. The  *plaintiff  has,  for  aquar -[•131 
ter  of  a  century,  been  emphatically  the  child  of 
public  favor.  Every  station  which  the  suf- 
frages of  his  immediate  constituents  could  con- 
fer upon  him,  he  has  held,  and  has  been  conspic- 
uously honored  by  the  confidence  of  the  district 
and  State.  These  advantages  and  honors  were 
bestowed  upon  him,  not  for  his  personal  distinc- 
tion alone,  but  in  consideration  of  services  and 
benefits  to  be  returned  by  him  to  the  people 
who  conferred  them.  The  public  had  a  right 
not  only  to  the  exertion  of  the  talents  and  fac- 
ulties with  which  he  was  so  eminently  gifted 
but  especially  to  a  moral  and  wholesome  ex- 
ample in  the  high  and  commanding  stations  to 
which  he  was  advanced.  To  give  himself  up  to 
a  beastly  habit  of  intoxication  would  prevent 
his  rendering  those  talents  useful  to  his  coun- 
try and,  greatly  worse,  would  inflict  a  deep 
injury  in  disgracing  the  public  character,  and 
encouraging  a  pernicious  vice  by  the  influence 
of  a  great  name  and  exalted  station.  If  the 
plaintiff  is  proved  to  be  such  a  man,  especially 
if,  in  the  discharge  of  his  high  office,  he  has 
disgraced  himself  and  outraged  public  feeling 
by  open  acts  of  drunkenness,  you  need  not  be 
told  from  this  place  that  he  has  no  right  to 
damages,  and  that  the  defendants  should  be  at 
once  acquitted  from  all  responsibility  to  him  ; 
or  if  he  has  the  common  reputation  of  so  con- 
ducting himself,  you  will  impose  on  the  de- 
fendants the  least  possible  amount  of  damages. 
You  should,  and  no  doubt  will,  promptly  mark 
by  your  verdict  your  disgust  at  a  prostitution 
of  character  so  degrading.  It  is  abundantly 
manifest,  from  the  whole  course  of  the  proofs, 
that  the  plaintiff  has.for  many  years.indulged  in 
the  free  and  constant  use  of  spirituous  liquors. 
You  will,  no  doubt,  severely  reprehend  the 
practice.  You  will  lament  that  a  man  of  lib- 
eral education,  placed  in  the  most  elevated 
places  in  society,  and  of  pre-eminent  talents, 
should  jeopardize  his  health  and  usef  ulness.and 
the  public  claims  upon  him,  by  a  course  of 
ruinous  or  degrading  dissipation.  But  if  he  has 
discharged  all  his  public  duties  with  ability 
and  propriety  ;  if  he  has  no  such  general  char- 
acter as  is  fastened  upon  him  by  the  libel,  al- 
though he  has  *given  way  to  the  in-  [*132 
dulgence  of  his  appetite  in  this  respect  in  a  way 
we  should  most  strongly  disapprove,  yet  you 
will  remember  that  with  his  secret  vices,  or 
foibles,  or  infirmities,  we  have  no  concern  in 
this  trial,  and  he  has  a  right,  as  a  citizen,  to  be 
protected  from  a  gross  and  malignant  libel ;  his 
feelings  and  those  of  his  family  are  not  to  be 
harassed  by  a  wanton  exhibition  of  him  in  a 
way  not  justified  by  the  direct  proofs  or  com- 
mon fame  and,  under  such  circumstances,  the 
case  might  well  justify  exemplary  damage. 
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The  situation  of  the  defendants  is  also  to  be 
regarded,  and  the  means  at  their  command,  and 
used  by  them,  to  give  credit  and  circulation  to 
the  libel,  and  whether  they  promulgated  it  with 
malicious  and  vindictive  feelings  towards  the 
plaintiff.  They  are  men  of  talent  and  great 
personal  influence,  having  under  their  control 
a  paper  circulating  extensively  throughout  the 
United  States,  and  of  much  weight  upon  politi- 
cal and  literary  topics.  By  these  means  they 
are  enabled  to  give  greater  effect  to  their  at- 
tacks upon  the  plaintiff,  rendering  their  charges 
both  durable  and  widely  known.  They  are,  ac- 
cordingly, more  deeply  responsible  to  him  for 
an  attack  upon  his  private  and  public  character 
in  that  mode.  It  has,  however,  been  strenuous- 
ly urged  in  their  behalf,  that  the  plaiatiff  was 
a  public  man  and  in  a  public  station,  and  his 
character  and  conduct  a  matter  of  general  con- 
cern, and  that  their  employment  as  journalists 
imposed  on  them,  the  defendants,  the  duty 'of 
giving  circulation  to  all  matters  of  general  in- 
terest, and  if  they  have  thereby  injured  the 
plaintiff,  the  offense  ought  to  be  more  lenient- 
ly dealt  with  on  that  account.  There  is  no 
foundation  in  reason  or  law  for  the  argument. 
[To  this  part  of  the  charge  the  counsel  for  the 
defendants  excepted.]  The  public  are  only  in- 
terested in  knowing  the  truth  ;  they  do  not  re- 
quire, on  the  contrary,  they  are  deeply  inter- 
ested in  preventing  all  unfounded  detraction 
of  public  men,  and  the  press  is  not  put  in  the 
defendants'  hands,  and  patronized  as  an  instru- 
ment of  private  revenge,  or  the  vehicle  of  their 
personal  animosities.  A  trust  of  the  most  in- 
teresting and  important  character  subsists  be- 
tween the  public  and  the  conductors  of  the 
press.  It  is  that  nothing  but  correct  and  useful 
133*]  and  wholesome  matters  *shall  be  circu- 
lated, especially  that  no  other  shall  be  given  as 
upon  the  personal  knowledge  of  editors.  In  the 
present  state  of  society,  newspapers  become 
almost  elementary  works  of  instruction  ;  they 
are  admitted  into  our  families,  to  be  read  by 
our  wives  and  children,  and  passed  from  mem- 
ber to  member  with  the  same  unreserve  that 
school  books  and  books  of  worship  are.  They 
furnish  aliment  to  the  youthful  thought  and 
taste,  and  when  badly  conducted,  they  become 
the  most  mischievous  poison.  No  one  has  his 
newspaper  inspected,  or  cautions  his  family 
against  the  pernicious  principles  it  may  hold 
out  for  imitation,  before  allowing  it  to  be  read; 
but  placing  confidence  in  the  moral  sense  and 
integrity  of  the  publisher,  it  is  permitted  to  be 
persued  without  check  or  restraint.  The  Psalm 
Book,  the  Prayer  Book,  and  even  Bible,  are  not 
more  free  to  the  use  of  our  children.  How  im- 
portant it  is  that  their  young  minds  should  not 
be  taught  to  entertain  or  vent  coarse  and  op- 
probrious sentiments  of  others,  and  that  our 
public  prints  should  not  bring  before  them  a 
constant  exhibition  of  bad  passions  or  scurril- 
ous revilings  of  those  with  whom  the  editors 
chance  to  be  at  variance?  The  press  is  a  most 
efficient  engine,  and  when  directed  to  the  de- 
struction of  private  character,  few  can  with- 
stand  its  power.  What  is  the  appeal  ?  What 
the  protection  against  it  ?  Who  listens  to  the 
cry  of  innocence,  or  regards  the  pain  inflicted 
on  the  sufferer  or  his  unoffending  relatives  ? 
Does  the  public  taste  demand  these  bitter  and 
unmitigated  aspersions  of  private  reputation 
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which  so  crowd  the  newspapers  of  the  day?  It 
cannot  be.  A  more  exalted  and  humane  feel- 
ing pervades  the  community;  and,  in  a  fitting 
case,  a  jury  could  render  no  more  meritorious- 
service  to  the  public,  than  in  repressing  this 
enormous  evil.  It  can  be  done  only  by  visiting, 
with  severe  damages,  him  who  wantonly  and 
falsely  assails  the  character  of  another  through 
the  public  papers.  A  vigilant  watch  should  be 
kept  over  the  editors  of  our  journals,  to  prevent 
them  becoming  vehicles  for  the  indulgence  of 
private  resentment.  Yet  however  aggravated 
the  practice  of  traducing  character  so  openly 
and  virulently  through  the  press  may  become, 
you  must  be  cautious  not  to  let  your  anxiety  to 
*check  a  great  evil,  lead  you  to  do  a[*134 
great  wrong  to  these  defendants.  They  are 
called  upon  to  answer  for  a  specific  injury,  and 
if  they  have  cleared  themselves  of  that,  no  con- 
sideration of  general  expediency  should  induce 
you  to  punish  them  for  offenses  not  charged 
against  them  in  this  action  ;  and  in  seeking  to 
restrain  the  licentiousness  of  the  press,  you  will 
be  careful  not  to  trammel  fair  discussion,  nor 
punish  truth,  however  painful  it  may  be  to 
those  of  whom  it  is  published.  If  your  verdict 
is  for  the  plaintiff,  the  question  of  damages  is 
submitted,  under  these  observations,  wholly  to 
your  discretion,  that  discretion,  however,  to  be 
guided  by  your  reason,  and  not  by  your  pas- 
sion; and  the  damages  will  be  apportioned  ac- 
cording to  the  nature  of  the  injury,  themotivea 
of  the  defendants,  and  the  relative  situation 
and  circumstances  of  the  parties.  The  defend- 
ants had  a  right  to  describe  the  plaintiff  such  as- 
he  was  ;  they  are  responsible  to  him  in  dam- 
ages if  they  have  maliciously  and  falsely  li- 
beled him." 

The  jury  retired  late  in  the  evening  under 
this  charge,  and  having  been  out  all  night, 
came  into  court  in  the  morning,  and  requested 
to  be  again  instructed  as  to  the  proof  of  gen- 
eral character  that  might  be  received  in  mitiga- 
tion of  damages. 

His  Honor,  the  Judge,  observed  to  them  : 
"  That  the  defendants  may  not  give  evidence 
of  general  character  as  to  temperance  in  miti- 
gation, unless  of  the  same  quality  and  degree 
charged  in  the  libel."  To  which  remark  the 
counsel  for  the  defendants  excepted. 

The  jury  again  withdrew,  and  shortly  after 
returned  into  court  with  a  verdict  for  the 
plaintiff,  with  $1,400  damages,  and  six  cents 
costs. 

At  the  August  Term,  1827,  the  defendant* 
applied  to  the  Supreme  Court  for  a  new  trial, 
which  at  the  following  October  Term  was  de- 
nied. See  opinion  of  the  Supreme  Court  de- 
livered by  the  Chief  Justice,  7  Cow.,  617-637. 
Judgment  was,  accordingly,  entered  for  the 
plaintiff,  and  a  writ  of  error  sued  out  to  thi& 
court.  The  cause  here  was  argued  by  • 

* Messrs.  J.  Blunt  and  J.  Duer,  for  [*13I> 
the  plaintiffs  in  error. 

Mr.  B.  F.  Butler  and  J.  Sudam,  for  the 
defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  There  is  no  doubt  in 
this  case  that  the  publication  complained  of 
was  libelous.  It  represented  the  Lieutenant- 
Governor  of  the  State  as  being  in  a  state  of 
beastly  intoxication  while  in  the  discharge  of 
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his  official  duties  in  the  Senate — an  object  of 
loathing  and  disgust,  blind  with  passion  and 
with  rum.  He  is  charged  with  outraging  all 
order,  decency  and  forbearance  by  attempting 
to  address  the  Senate  in  that  situation, when  he 
had  no  more  right  to  do  it  than  any  groveling 
sot  from  the  public  kennel.  These  charges 
were  made  by  the  editors  of  a  public  paper,  of 
extensive  circulation,  as  facts  within  their  own 
knowledge,  and  which  had  passed  under  their 
personal  observation.  If  the  charges  were  true, 
the  Lieutenant  Governor  was  not  only  unfit  for 
the  station  he  occupied,  but  utterly  unworthy 
of  admission  into  the  society  of  respectable 
people.  And  if  the  statement  was  false,  the 
case  called  for  exemplary  damages,  unless  there 
were  strong  circumstances  in  mitigation.  The 
jury  pronounced  the  publication  untrue,  and 
awarded  $1,400  damages  to  the  plaintiff.  They 
were  the  constitutional  tribunal  to  decide  on 
the  truth  of  the  charges  and  to  settle  the 
amount  of  damages.  And  if  no  rule  of  law  has 
been  violated,  this  court  has  no  right  to  inter- 
fere as  to  either  of  those  questions. 

Several  objections  are  raised  to  the  charge  of 
the  circuit  judge;  and  as  one  of  these  goes  to 
the  whole  ground  of  action,  that  will  be  first 
considered.  The  counsel  for  the  defendants 
requested  the  judge  to  charge  the  jury,  "  that 
the  belief  of  the  defendants  in  the  truth  of  the 
charge  was  proved,  and  did  away  the  presump- 
tion of  malice."  The  judge  did  not  so  charge, 
but  on  the  contrary,  he  told  the  jury  that  mal- 
ice in  making  the  publication  need  not  be 
proved ;  that  it  was  to  be  implied  if  the  charge 
was  false.  If  all  that  the  defendants  had  as- 
serted of  the  plaintiff  was  true,  it  was  a  per- 
fect answer  and  bar  to  the  suit;  and  that,  in 
136*]  considering  *this  branch  of  the  case, 
the  motives  of  the  defendants  were  to  be  laid 
entirely  out  of  view.  After  reviewing  the  tes- 
timony on  the  question  as  to  the  truth  or  falsity 
of  the  charge,  the  judge  concluded  his  re- 
marks, on  that  part  of  the  case,  by  saying,  "if 
the  defendants  have  only  published  the  truth; 
they  had  an  unquestionable  right  to  do  that, 
and  they  must  be  acquitted.  If  the  plaintiff 
has  been  falsely  libeled  he  is  entitled  to  a  ver- 
dict." I  can  see  nothing  in  the  charge  of  the 
judge  on  this  part  of  the  case  of  which  the  ed- 
itors of  The  American  can  justly  complain. 
They  suppose  the  proof  was  sufficient  to  satis- 
fy the  jury  of  their  belief  of  the  facts,  as  stat- 
ed in  the  libel.  But  as  the  editors  stated  the 
misconduct  of  the  plaintiff  as  a  fact  within  their 
own  personal  knowledge,  if  the  jury  were  sat- 
isfied the  charge  was  false,  what  legal  evidence 
had  they  to  suppose  the  defendants  believed 
otherwise? 

It  is  supposed  by  the  counsel  of  the  defend- 
ants that  an  editor  of  a  public  paper  may  pub- 
lish what  he  pleases  of  candidates  for  public 
office  with  impunity,  provided  he  satisfies  the 
jury  he  believed  it  was  true;  or  that  he  had  no 
ill  will  against  the  person  iujured.  It  is  said  in 
some  of  our  law  books  that  in  actions  for  li- 
bels, or  for  verbal  slander,  malice  is  the  gist  of 
the  action.  But  certainly  this  does  not  mean 
malice,  or  ill  will  towards  the  individual,  in 
the  ordinary  sense  of  the  term.  If  such  were 
the  case,  an  action  would  not  lie  against  the 
proprietor  of  a  paper  for  a  libel  published  in 
his  absence,  or  without  his  knowledge.  In 
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Andres  v.  Well*,  7  Johns.,  260,  the  Supreme 
Court  of  this  State  decided  that  an  action 
would  lie  in  such  a  case;  and  such  is  the  set- 
tled law.  In  ordinary  cases  of  slander,  the 
term  "maliciously"  means  "  intentionally"  and 
"  wrongfully,"  without  any  legal  ground  or 
excuse.  Malice  is  an  implication  of  law  from 
the  false  and  injurious  nature  of  the  charge. 
In  this  respect  it  is  entirely  different  from  act- 
ual malice  or  ill  will  towards  the  individual, 
which  is  frequently  given  in  evidence  for  the 
purpose  of  increasing  the  damages. 

In  ordinary  cases  of  slander  or  libel,  it  is  not 
necessary  to  allege  in  the  declaration  that  the 
words  were  spoken,  or  the  charge  published, 
maliciously.  It  is  sufficient  to  aver  that  it  was 
falsely  and  injuriously  done.  Per  Bayley,  J., 
6  *Dow.  &  Ry.,  303;  Anon.,  F.  Moore,  f*l  37 
459;  Style,  892;  D'Anvers  Abr. ,  166;  Mercer  v. 
Sparks,  Owen,  51;  8.  C.  Noyes,  35.  But  there 
are  certain  privileged  communications  which 
are  prima  facie  excusable,  from  the  cause  or 
occasion  of  the  speaking  or  writing.  These  are 
not,  in  law,  considered  slanderous  or  libelous, 
although  the  party  has  not  the  means  of  prov- 
ing the  truth  of  the  allegations  made,  or  should 
afterwards  discover  he  was  under  a  mistake. 
In  such  cases  the  communication  is  lawful, 
and  there  can  be  no  legal  implication  of  malice. 
An  action  will  sometimes  lie  even  in  the  case 
of  a  privileged  communication,  if  a  person, 
knowing  the  charge  to  be  false,  adopts  that 
method  of  gratifyinghis  personal  ill  will  against 
the  object  of  his  malice.  But  in  every  such 
case  the  plaintiff  must  show  actual  malice  be- 
fore he  can  recover.  And  that  is  a  question  of 
fact  for  the  determination  of  a  jury.  Gray  v. 
Pentland,  2  Serg.  &  R.,  28  ;  S.  C.,  4  Id.,  420; 
Burton  v.  TTor%,  4  Bibb.,  38;  Law  v.  Scott,  5 
Harr.  &  J.,  438. 

In  Duncan  v.  Thwaites,  5  Dow.  &  Ry.,  462; 
Bayley,  J.,  says:  "If  an  action  is  brought 
against  a  man  for  calling  another  a  thief  .would 
it  be  a  good  defense  to  such  action  for  the  de- 
fendant to  say,  I  really  believed  him  to  be  a 
thief  at  the  time  I  said  so;  and  though  I  admit 
that  what  I  said  was  calculated  to  injure  his 
character,  yet  I  really  acted  most  conscientious- 
ly, under  a  full  belief  that  what  I  said  was 
true.  Does  the  negative  of  malice  destroy  the 
right  of  action  where  an  injury  results?  The 
mischievous  effect  to  the  party  complaining 
may  be  just  as  great  as  if  it  was  intentional. 
It  must  not  be  assumed  that  the  absence  of  a 
malicious  intention  would  be  an  answer  to  the 
action."  And  Ch.  J.  Abbott,  in  delivering  the 
opinion  of  the  court  in  the  same  case,  lays  it 
down  as  a  general  rule,  that  every  act  unlaw- 
ful in  itself  and  injurious  to  another  is  to  be 
considered,  in  law',  to  be  done  malo  animo, 
towards  the  person  injured;  and  that  this  is  all 
that  is  meant  by  a  charge  of  malice  in  a  decla- 
ration of  this  sort;  which  is  introduced  rather 
to  exclude  the  supposition  that  the  publication 
was  made  on  some  innocent  occasion,  than  for 
any  other  purpose. 

*In  Bromage  v.  Pnwtr,  6  Dow.  &  [*138 
Ry.,  296,  the  court  set  aside  a  verdict  because 
the  judge  had  submitted  the  question  of  malice 
to  the  jury,  in  a  case  where  the  communication 
was  not  privileged,  and  the  truth  of  the  charge 
was  not  proved.  My  own  opinion  of  the  law 
on  this  subject,  and  the  distinction  between  or- 
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dinary  slander  and  privileged  communications, 
is  there  so  fully  and  correctly  stated,  that  it 
would  be  but  a  waste  of  time  to  state  that  opin- 
ion at  length.  In  ordinary  slander,  the  ques- 
tion of  malice  is  never  submitted  to  the  jury, 
except  in  relation  to  the  amount  of  damage.  In 
privileged  communications  the  defendant  is  en- 
titled to  a  verdict  unless  there  is  evidence  of 
actual  malice. 

The  difficulty  which  existed  in  England, 
previous  to  Mr.  Fox's  Libel  Act,  was,  that  in 
criminal  prosecutions  the  defendant  was  not 
permitted  to  give  the  truth  in  evidence;  and 
yet  the  jury  were  required  to  imply  malice. 
But  in  civil  cases  the  defendant  was  permitted 
to  give  the  truth  in  evidence  as  a  full  justifica- 
tion. Such  was  declared  to  be  the  law  by  the 
judges  at  the  time  that  bill  was  under  discus- 
sion in  Parliament;  and  there  has  never  been 
any  alteration  of  the  law  in  England  on  this 
subject,  in  civil  suits.  The  truth  is  there  a  full 
justification. 

It  is,  however,  insisted  that  this  libel  was  a 
privileged  communication.  If  so,  the  defend- 
ants were  under  no  obligation  to  prove  the 
truth  of  the  charge;  and  the  party  libeled  had 
no  right  to  recover  unless  he  established  malice 
in  fact,  or  showed  that  the  editors  knew  the 
charge  to  be  false.  The  effect  of  such  a  doc- 
trine would  be  deplorable.  Instead  of  protect- 
ing, it  would  destroy  the  f  reedom  of  the  press, 
if  it  were  understood  that  an  editor  could  pub- 
lish what  he  pleased  against  candidates  for  of- 
fice, without  being  answerable  for  the  truth  of 
such  publications.  No  honest  man  could  af- 
ford to  be  an  editor;  and  no  man, who  had  any 
character  to  lose,  would  be  a  candidate  for  of- 
fice under  such  a  construction  of  the  law  of 
libel.  The  only  safe  rule  to  adopt  in  such  cases 
is,  to  permit  editors  to  publish  what  they  please 
in  relation  to  the  character  and  qualifications 
of  candidates  for  office,  but  holding  them  re- 
sponsible for  the  truth  of  what  they  publish. 
139*]  *If  the  plaintiff  has  been  injured  in 
his  character  or  his  feelings  by  an  unauthor- 
ized publication,  it  is  the  duty  of  the  jury  to 
award  him  a  full  compensation  in  damages, 
without  reference  to  any  particular  ill-will 
which  might  have  been  entertained  against 
him  by  the  defendant.  For  the  purpose  of  as- 
certaining what  injury  the  plaintiff  has  prob- 
ably sustained  by  the  false  accusation,  the  de- 
fendant may,  in  all  cases,  go  into  evidence  of 
the  general  character  of  the  plaintiff.  In  ordi- 
nary cases,  a  man  whose  character  was  pre- 
viously bad  would  not  be  entitled  to  the  same 
compensation  in  damages  as  one  who  had  al- 
ways sustained  a  fair  and  unimpeachable  repu- 
tation. But  if  the  plaintiff's  character  had  al- 
ready been  tarnished,  and  the  jury  were  satis- 
fied he  was,  at  the  time  of  the  slander,  endeav- 
oring, by  a  course  of  good  conduct,  to  retrieve 
his  Former  character,  that  might  be  a  reason 
for  giving  heavier  damages  against  those 
whose  slanderous  reports  might  defeat  such  a 
laudable  attempt  on  his  part. 

There  is  another  view  of  this  subject  in 
which  the  question  of  actual  malice  becomes 
important  with  regard  to  the  amount  of  dam- 
ages. The  jury  may  not  only  give  such  dam- 
ages as  they  think  necessary  to  compensate  the 
plaintiff  for  his  actual  injury,  but  they  may 
also  give  damages  by  way  of  punishment  to 
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the  defendants.  This  is  usually  denominated 
exemplary  damages  or  smart  money.  The 
plaintiff  is,  therefore,  at  liberty  to  give  evi- 
dence of  actual  malice  and  vindictive  motives, 
on  the  part  of  the  defendants,  to  increase  the 
damages.  On  the  other  hand,  the  defendant 
may  rebut  all  presumption  of  actual  malice  by 
showing  facts  and  circumstances  which  in- 
duced him  to  suppose  the  charge  was  true  at 
the  time  he  made  it,  although  it  afterwards 
turns  out  to  be  false.  The  object  of  this  kind 
of  testimony  is  not  to  create  a  suspicion  in  the 
mind  of  the  jurv  that  the  charge  is  true,  but 
to  show  them  that  the  defendant  was  not  act- 
uated by  malicious  motives.  Hence  no  evi- 
dence of  this  kind  can  be  given,  except  such 
as  actually  was,  or  may  fairly  be  presumed  to 
have  been  known  to  the  defendant  at  the  time 
he  made  the  charge. 

If  the  charge  is  true,  the  defendant  has 
another  remedy  by  pleading  the  truth  in  bar 
of  the  action,  which  will  be  a  complete  de- 
fense, *but  if  he  sets  up  such  defense,  [*14O 
which  turns  out  to  be  untrue,  it  is  a  deliberate 
repetition  of  the  slander  on  the  records  of  the 
court,  and  it  is  then  too  late  for  him  to  allege 
that  the  original  charge  was  made  under  a 
mistake.  The  jury  are  then  to  pass  on  the 
truth  of  the  charge",  and  it  would  be  destruc- 
tive to  the  rights  of  the  plaintiff  to  permit  such 
evidence  to  go  to  them  in  connection  with  the 
justification.  When  the  defendant  goes  to 
trial  on  the  general  issue  only,  such  testimony 
may  safely  be  admitted,  as  it  only  goes  to  re- 
duce the  damages  by  rebutting  all  presump- 
tion of  actual  malice.  The  ex  parte  statements 
of  others,  and  circumstances  of  suspicion 
which  had  been  communicated  to  the  defend- 
ant, would  not  be  legal  evidence  to  establish  a 
justification;  and  if  they  were  given  in  evi- 
dence, in  connection  with  other  testimony 
which  was  legal,  they  would  influence  the 
opinions  of  the  jurors,  and  might  induce  them 
to  give  a  verdict  in  favor  of  the  defendant, 
when  they  would  not  have  given  such  verdict 
on  the  legal  evidence  of  guilt  alone.  For  this 
reason  it  was  long  a  question  of  doubt  wheth- 
er evidence  of  general  bad  character  could  be 
given  in  connection  with  a  justification.  Some 
of  the  most  recent  decisions,  both  in  this  coun- 
try and  in  England,  seem  to  be  in  favor  of  al- 
lowing evidence  of  general  bad  character,  al- 
though there,  is  a  justification.  I  am  disposed 
to  defer  to  those  decisions,  but  am  satisfied  the 
rights  of  plaintiffs  and  the  safety  of  those  who 
are  accused  of  crime  will  not  allow  the  princi- 
ple to  be  extended. 

The  testimony  rejected  by  the  judge  was 
neither  admissible  as  evidence  of  general  char- 
acter or  of  particular  facts  which  had  induced 
the  defendants  to  make  the  charge  in  this  case. 
They  state  the  facts  as  within  their  own  per- 
sonal knowledge,  without  reference  to  the  pre- 
vious character  of  the  plaintiff  or  the  opinions 
of  any  person;  and  the  judge  correctly  stated 
to  the  jury  that  the  opinions  of  others  were  of 
no  consequence,  if  they  did  not  influence  the 
conduct  of  the  defendants. 

The  statement  of  the  judge,  that  the  defend- 
ants may  not  give  evidence  of  general  charac- 
ter as  to  temperance,  unless  of  the  same  quali- 
ty or  degree  charged  in  the  libel,  was  fully  ex- 
plained by  him,  so  that  his  meaning  could  not 
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141*]  be  misunderstood  *by  the  jury.  The 
charge  was  certainly  much  more  favorable  to 
the  defendants  than  the  decision  of  the  Su- 
preme Court  would  have  authorized,  though  I 
do  not  mean  to  say  it  was  more  so  than  the 
facts  of  the  case  required. 

lu  aggravated  cases  of  slander  it  is  not  only 
the  right  but  the  duty  of  the  judge  to  present 
to  the  jury,  in  plain  and  intelligible  language, 
the  necessity  and  propriety  of  protecting  pri- 
vate character  against  unwarranted  calumny 
and  abuse.  Judges  have,  at  times,  been  per- 
mitted to  use  very  strong  language  in  describ- 
ing the  character  of  a  libelous  production.  In 
a  case  before  the  late  Chief  Justice,  in  speaking 
of  the  libel,  he  held  this  language  to  the  jury: 
•"  The  declarations  contained  in  this  pamphlet 
evince  extreme  depravity  of  heart  in  the  de- 
fendant, and  an  utter  disregard  of  every  rule 
of  propriety  and  every  principle  of  honor;  and 
altogether  forming  a  tissue  of  expressions  the 
most  indecent,  the  most  immoral,  the  most 
blasphemous,  that  ever  were  conceived  in  the 
heart  or  uttered  by  the  tongue  of  man."  Trum- 
bullv.  Gibbons,  Judicial  Repos.,  1.  And  al- 
though $15,000  damages  were  given  in  that 
case,  I  believe  the  counsel  did  not  think  of  ask- 
ing for  a  new  trial. 

If  I  do  hot  mistake  the  meaning  of  the  cir- 
cuit judge  in  the  case  before  us,  some  of  the 
passages  complained  of  in  his  charge  were  in- 
tended to  protect  the  defendants  against  any 
improper  effects  which  had  been  made  upon 
the  minds  of  the  jury  by  an  appeal  to  their 
prejudices.  I  infer  from  the  charge  that  the 
plaintiff's  counsel  had  alluded  to  the  case  of 
Judge  Van  Ness,  or  of  some  other  individual; 
and  it  was  in  reference  to  that  the  judge  told 
the  jury  that  the  defendants  were  called  upon 
to  answer  for  a  specific  injury,  and  if  they  had 
cleared  themselves  of  that,  no  consideration  of 
general  expediency  should  induce  the  jury  to 
punish  them  for  offenses  not  charged  against 
them  in  that  action.  If  such  was  the  case,  it 
was  perfectly  right  and  proper,  and  the  de- 
fendants certainly  have  no  right  to  complain. 

I  cannot  bring  myself  to  the  conclusion  that 
any  rule  of  law  has  been  violated  on  the  trial 
of  this  cause;  and  I  think  the  judgment  of  the 
Supreme  Court  should  be  affirmed  as  of  the 
142*J  *term  of  this  court  immediately  pre- 
ceding the  death  of  Verplanck. 

By  Mr.  Senator  Mather.  In  charging  the 
jury  on  the  trial  of  this  cause  at  the  circuit, 
the  learned  judge  observed  that  it  was  not  in- 
cumbent on  the  plaintiff  to  prove  malice  on  the 
part  of  the  defendants  in  making  the  publica- 
tion; that  malice  would  be  implied  if  the 
charge  was  false.  This,  as  a  general  proposi- 
tion, is  undoubtedly  correct;  but  it  ought  to 
be  observed,  lest  we  suffer  ourselves  to  be  mis- 
led by  the  broad  and  general  terms  in  which  it 
is  expressed,  that  the  malice  in  such  case  is 
presumed  or  implied  only,  as  the  rule  itself 
purports.  Every  person  is  presumed  innocent 
of  any  crime  which  may  be  charged  against 
him  until  he  is  proved  guilty.  Whoever 
charges  another,  therefore,  with  any  thing  crim- 
inal, is  presumed  to  have  made  a  false  charge 
and,  therefore,  to  have  acted  maliciously,  un- 
less he  shall  be  able  to  prove  the  truth  of  the 
charge,  the  burden  of  which  proof  he  has  as- 
sumed by  making  the  charge.  It  is  to  be  ob- 
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served  further,  that  the  presumption  of  malice 
referred  to  is  the  presumption  of  law  only.  As 
soon  as  proofs  are  offered  to  enable  a  jury  to 
!  judge  of  the  truth  of  the  charge,  it  becomes 
j  the  province  of  the  jury  to  inquire  and  ad- 
|  Judge  in  point  of  fact  not  only  whether  mal- 
ice existed,  but  to  what  extent  and  in  what 
degree. 

To  satisfy  the  first  part  of  the  inquiry, 
j  whether  malice  existed  or  not,  so  far  as  regards 
the  legal  presumption  of  malice,  the  jury  have 
only  to  look  at  the  proofs  offered  in  justifica- 
tion. This  inquiry  involves  only  presumptions 
of  facts.  If  the  proofs  are  sufficient,  the  legal 
presumption  of  malice  is  rebutted  by  the  facts 
proved.  For  it  is  to  be  rememberea  that  legal 
presumptions  are  not  proof,  but  (as  expressed 
by  Ch.  Baron  Gilbert,  in  his  Law  of  Evidence, 
Vol.  I.,  p.  142)  only  stand  instead  of  facts 
until <he  contrary  be  proved.  If  the  proofs  on 
the  other  hand  fail  to  establish  the  justifica- 
tion, then  the  presumption  of  law  that  malice 
is  implied  if  the  charges  are  false  stands  good, 
and  a  verdict  must,  in  such  case,  be  rendered 
for  the  plaintiff.  This  is  the  whole  scope  and 
end  of  the  rule  of  law  with  which  the  judge 
opens  his  *charge  to  the  jury.  For,  [*143 
when  the  second  inquiry  arises,  what  is  the 
extent  and  degree  of  the  malice  ?  an  inquiry 
most  materially  bearing  upon  the  amount  of 
damages  to  be  awarded  to  the  injured  party, 
the  rule  that  malice  is  implied  if  the  charges 
are  false,  no  longer  affords  the  least  assistance. 
It  then  becomes  material  to  look  to  the  nature 
of  the  charges  themselves,  the  relative  situation 
of  the  parties,  the  circumstances  attending  the 
publication,  and  the  probable  causes  existing, 
if  any,  which  might  be  supposed  to  have  in- 
duced the  defendant  to  believe  the  charges  true 
prior  to  publication. 

If  such  probable  causes  are  found  to  exist,  it 
is  manifest  that  they  do,  more  or  less,  repel 
the  presumption  of  malice  with  respect  to  the 
extent  and  degree  in  which  it  exists.  It  is  self- 
evident  that  it  is  an  exhibition  of  a  greater  de- 
gree of  malice  for  a  person  to  publish  a  false 
charge,  knowing  it  to  be  so,  than  to  publish 
the  same  charge,  supposing  by  mistake  that  it 
is  true.  I  admit  it  would  be  wrong  in  any  case 
to  allow  to  the  probable  causes  such  force  as  to 
do  away  entirely  the  legal  presumption  of  mal- 
ice, founded  on  the  falsity  of  the  charges;  for  a 
person  has  no  more  right  to  prefer  any  charge 
against  the  character  or  conduct  of  another  un- 
less he  can  substantiate  it  by  legal  proof,  than 
a  jury  would  have,  to  pronounce  an  accused 
person  guilty  without  such  proof.  If  it  should 
be  asked,  has  not  a  person  a  right  to  speak  or 
write  whatever  he  honestly  oelieves  ?  The 
answer  is  obvious.  No  person  is  justified  as  a 
matter  of  course,  in  believing;  it  is  not  always 
honest  to  believe  an  injurious  report  which 
cannot  be  substantiated  by  sufficient  evidence; 
and  if  the  charge  in  a  given  case  may  be  sup- 
posed to  be  true,  and  yet  the  proof  of  it  not 
within  the  reach  of  the  party,  although  he 
may  believe  it  with  more  or  less  assurance, 
according  to  the  apparent  force  of  the  evi- 
dence before  his  mind,  still  an  honest  regard 
to  the  peace  of  society,  his  own  interest  and 
self-respect,  should  induce  him  to  be  silent. 
Before  giving  publicity  to  any  charges  inju- 
rious to  the  character  of  another,  the  same 
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•considerations  should  induce  every  person  to 
•weigh  well  not  only  the  evidence  of  their  truth 
144*]  *but  the  uncertainty  and  imperfections 
of  all  human  tribunals  in  eliciting  it.  It  is 
well  for  the  repose  of  community  ;  it  is  well 
for  the  peace  of  individuals,  that  the  law  im- 
poses upon  the  accusing  party  the  full  respon- 
sibility of  substantiating  his  accusations,  or  in 
default  thereof,  to  stand  himself  convicted  of 
falsehood  and  of  malice.  Still,  on  the  question 
of  damages,  we  see  that  the  consideration  of 
probable  cause  is  a  most  material  inquiry.  The 
existence  of  such  cause  shows  that  the  accus- 
ing party  bad  some  reason  to  believe  what  he 
spoke  or  wrote  was  true  ;  and  as  we  are  under 
the  necessity  of  forming  most  of  our  opinions 
as  to  facts  not  certainly  known  on  that  species 
of  evidence,  it  follows  that  in  proportion  to  the 
strength  of  the  probability  shown,  in  the  same 
•degree  is  the  legal  presumption  of  maltce  di- 
minished. In  that  part  of  the  charge  of  the 
learned  judge  which  relates  to  this  branch  of 
the  subject,  it  appears  to  me  there  is  a  material 
and  fatal  deficiency.  In  pursuing  the  subject 
further,  I  propose,  in  the  first  place,  to  show 
the  defectiveness  of  the  charge  in  this  respect; 
and  in  the  second  place  to  show  that  the  charge 
was  erroneous  on  the  subject  of  evidence  rel 
ative  to  the  plaintiff's  general  character,  in 
mitigation  of  damages. 

1.  On  the  subject  of  probable  cause  shown 
in  mitigation  of  damages,  the  doctrine  of  the 
judge  is  stated  as  follows  : 

"The  defendants  have  also  been  allowed, 
upon  this  point  of  damages,  to  prove  that  they 
had  probable  cause  for  making  these  charges 
against  the  plaintiff.  To  do  this,  they  have  of- 
fered evidence  to  satisfy  you  that  it  was  com- 
monly reported  and  believed  in  Albany  at  the 
time  that  the  plaintiff  was  in  the  condition 
represented  in  the  libel.  This  kind  of  proof 
must  also  go  as  far  as  is  required  in  regard  to 
general  character.  It  must  plainly  appear  that 
the  defendants  have  asserted  nothing  more 
than  was  then  matter  of  common  report  in  Al- 
bany respecting  the  plaintiff's  condition  and 
conduct  in  the  Senate  chamber."  The  judge 
then  proceeds  to  observe,  that  "the  jury  should 
not  only  inquire  whether  such  common  opin- 
ion prevailed,  but  also  whether  it  influenced 
the  defendants  to  make  the  publication  ;  and 
that  if  it  should  appear  that  the  defendants 
rested  the  charges  on  their  own  assertion,  with- 
out any  reference  to  or  knowledge  of  such 
1415*]  *general  belief,  then  the  existence  of 
such  common  belief  would  afford  no  mitiga- 
tion in  their  behalf." 

This  is  all  that  is  contained  in  the  charge  on 
the  subject  of  probable  cause  shown  on  miti- 
gation of  damages.  I  observed  that  in  this  part 
of  the  charge  there  was  a  material  and  fatal 
defect.  The  defect  I  allude  to  is  this  :  The 
judge  in  the  first  place  admits  the  correct  doc- 
trine that  probable  cause  may  be  relied  upon  id 
mitigation  of  damages;  he  "then  proceeds  to 
call  the  attention  of  the  jury  to  the  evidence 
supposed  to  be  relied  upon  by  the  defendants 
as  showing  probable  cause,  and  in  so  doing, 
selects  the  weakest  point  in  the  defendants' 
testimony  on  that  subject  (the  reports  current 
in  Albany),  and  wholly  overlooks  the  strong- 
est, substantially  as  I  consider,  charging  the 
jury  that  the  evidence  thus  selected,  and  by 
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him  commented  upon,  was  all  they  had  a  right 
to  consider  in  mitigation  of  damages. 

To  show  that  I  am  not  mistaken  in  giving 
this  construction  to  the  judge's  language,  I  re- 
fer to  the  statements  in  the  bill  of  exceptions 
immediately  preceding  the  charge,  where  it  is 
found  "that  the  evidence  being  closed,  the 
counsel  for  the  defendants  did  then  and  there 
insist,"  among  other  things,  "that  if  a  verdict 
should  be  found  for  the  plaintiff,  the  malice  of 
the  publication  was  taken  away,  and  only 
nominal  damages  could  be  awarded  ;  that  the 
belief  of  the  defendants  in  the  truth  of  the 
charge  was  proved  by  the  evidence,  and  did 
away  the  presumption  of  malice."  This  shows 
what  the  defendants  claimed  the  judge  should 
charge  the  jury  on  this  part  of  the  case.  I 
might  well  predicate  my  construction  of  this 
part  of  the  charge  on  the  fact  that  the  judge 
utterly  neglected  and  refused  to  state  to  the 
jury  this  claim  of  the  defendants,  which  I  con- 
sider their  strongest  point  on  the  subject  of 
probable  cause,  and  limits  the  inquiry  of  the 
jury  to  the  single  consideration  of  the  reports 
current  in  Albany.  But  that  such  is  the  true 
construction  of  the  charge  is  further  evident, 
and  I  think  conclusively  settled,  by  the  fact 
that  His  Honor,  the  Chief  Justice,  in  delivering 
the  opinion  of  the  Supreme  Court  on  this 
branch  of  the  case,  not  only  dissents  from  the 
circuit  judge  on  the  admissibility  of  common 
report  as  evidence  of  probable  cause  in  mitiga- 
tion of  damages,  but  enters  into  an  elaborate 
•argument  to  show  that  the  proofs  [*146 
offered  unsuccessfully  in  justification  could 
not  be  relied  upon  in  mitigation  as  evidence  of 
probable  cause.  If  it  had  not  been  considered 
that  the  silence  of  the  circuit  judge,  and  his 
neglect  to  charge  on  the  last  point  as  requested 
by  the  defendants'  counsel,  was  equivalent  to 
an  express  dissent  from  the  doctrine  asserted 
by  the  defendants'  counsel,  then  surely  there 
was  no  necessity  that  the  Supreme  Court  should 
enter  at  all  into  the  discussion  of  that  view  of 
the  subject.  His  Honor  certainly  did  not  intend 
in  this  respect  to  controvert  the  opinion  of  the 
circuit  judge.  The  latter  had  not  advanced  any 
opinion  in  this  respect  in  collision  with  that 
entertained  by  the  Supreme  Court.  He  was 
requested  to  do  so.  but  refused  the  very  thing 
which  is  complained  of  on  the  part  of  the  de- 
fendants. 

By  referring  to  the  testimony  set  forth  in  the 
bill  of  exceptions,  it  will  be  seen  that  eight 
witnesses  on  the  trial  of  the  cause  at  the  cir- 
cuit, on  the  part  of  the  defendants,  concurred 
in  testifying  that  the  facts  stated  in  the  libel 
were  substantially,  if  not  literally,  true.  It  can- 
not be  necessary  to  repeat  their  testimony  here. 
It  is  somewhat  remarkable  that  by  comparing 
the  several  facts  given  in  evidence  by  those 
witnesses,  it  will  appear  that  as  far  as  an  opin- 
ion can  be  formed  from  their  testimony  viewed 
by  itself,  every  harsh  epithet  contained  in  the 
libel,  every  unfavorable  representation  of  the 
plaintiff's  condition  and  conduct  on  the  occa- 
sion specified,  is  sustained  and  verified,  not  by 
doubtful  opinions,  but  by  direct  statements  of 
facts  occurring  under  the  personal  observation 
of  the  witnesses.  From  duly  weighing  this  fact, 
a  consideration  arises  on  the  subject  of  proba- 
ble cause  shown  in  mitigation  of  damages, 
which  appears  to  me  to  be  of  paramount  impor- 
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tance  on  this  part  of  the  case,  and  a  leading 
point  in  the  cause  on  the  part  of  the  defendants. 
If  I  mistake  not,  I  have  already  shown  that 
in  proportion  to  the  weight  of  probable  causes 
tending  to  show  the  truth  of  the  charges  in  any 
•case,  in  that  proportion  the  legal  presumption 
of  malice  arising  from  the  fact  that  those  causes 
•do  not  prove  the  truth  of  the  charges,  is  dimin- 
ished. 

147*]  *A  slight  comparison  of  the  testimony 
on  the  part  of  the  plaintiff  and  defendants  in  this 
•cause  will,  I  think,  satisfy  any  person  that  on 
the  question  of  justification  the  preponderance 
in  favor  of  the  plaintiff,  which  was  even  ad- 
mitted by  the  defendants'  counsel  on  the  argu- 
ment,was  at  the  best  very  inconsiderable.  The 
plaintiff  introduced  ten  witnesses,  the  defend- 
ants eleven.  All  the  plaintiff's  witnesses  were 
present  on  the  occasion  alluded  to  in  the  libel, 
•and  concur  in  acquitting  the  plaintiff,  accord- 
ing to  their  judgment,  of  the  facts  charged,  and 
they  speak  from  personal  observation.  Eight 
of  the  defendants'  witnesses  were  also  present, 
and  testify  from  personal  observation,  with 
equal  positiveness,  that  the  facts  were  true. 
There  was  no  attempt  to  impeach  the  defend- 
ant's witnesses.  One  of  the  plaintiff's  witnes- 
ses, however,  does  impeach  the  character  for 
veracity  of  another  witness  on  the  same  side. 
He  states  that  the  general  character  of  that 
•witness  for  truth  and  veracity  was  not  good 
though  there  was  great  difference  of  opinion  as 
to  it;  but  that  he  would  believe  him  under  oath 
when  his  interest  was  not  concerned  or  his 
feelings  strongly  enlisted,  in  which  case  he 
would  not,  for  he  believed  he  would  then 
square  his  oath  according  to  circumstances. 
After  making  due  allowance  for  this  circum- 
stance, I  am  bound  to  believe  with  His  Honor, 
the  judge,  who  charged  the  jury,  that  "  there 
is  no  doubt  of  the  entire  credibility  of  every 
witness  upon  either  side,  and  that  they  are  gen- 
tlemen of  the  first  integrity  and  intelligence." 
How,  then,  do  they  stand  on  the  question  of 
justification  ?  I  desire  it  to  be  kept  in  mind 
that  I  am  not  here  attempting  to  show  that  the 
justification  was  made  out,  but  solely  that  the 
preponderance  in  favor  of  the  plaintiff's  side 
was  exceedingly  slight,  a  circumstance  which, 
I  trust,  has  been  already  and  will  be  yet  more 
•clearly  shown,  to  be  important  on  the  "question 
of  mitigating  damages.  Ten  for  the  plaintiff 
depose  that  the  charges  were  not  true;  eight  for 
the  defendants  that  they  were  true.  Numeri- 
cally there  is  a  preponderance  of  two.  But  one 
of  the  two  is  strongly  impeached  as  to  charac- 
ter for  veracity  by  another  of  the  same  side. 
The  preponderance  is.  therefore,  seen  to  be  ex- 
tremely slight. 

148*]  *The  question  then  recurs  with  new 
force,  how  are  we  to  determine  what  allow- 
ance to  make  in  mitigation  of  damages  ?  I 
answer,  by  reference  to  a  principle  already  es- 
tablished. So  far  as  the  object  of  giving  a 
verdict  for  the  plaintiff  in  such  case  is  to  pun- 
ish the  defendants  for  malice  in  publishing 
the  falsehood,  the  allowance  in  mitigation  of 
damages  is  to  be  determined  by  estimating  the 
weight  of  the  probable  causes  given  in  evi- 
dence, and  tending  to  show  that  in  making  the 
charges  the  defendants  had  reasonable  ground 
for  believing  that  they  were  publishing  the 
truth.  In  this  cause  it  has  been  shown  that 
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the  preponderance  of  testimony  in  favor  of  the 
plaintiff  below  on  the  question  of  justification 
was  very  slight.  That  was  done  by  showing 
that  the  evidence  on  the  part  of  the  defendants 
to  establish  the  justification  was  very  nearly 
of  equal  force  to  that  by  which  it  was  rebutted 
on  the  part  of  the  plaintiff.  The  circumstances 
thus  given  in  evidence  on  the  part  of  the  de- 
fendants all  existed  prior  to  the  publication 
complained  of,  and  they  transpired  under  the 
observation  of  the  defendants,  or  of  one  of 
them, as  well  as  of  the  witnesses:  and  hence  we 
see  that  they  fall  under  the  description  of  prob- 
able causes  leading  defendants  to  believe  and 
publish  the  charges.  Their  weight  or  tendency 
to  produce  conviction  is  measured  and  deter- 
mined by  the  fact  that  but  for  a  sight  pre- 
ponderance in  the  number  of  witnesses  op- 
posed, the  defense  would  have  been  fully  es- 
tablished. As  the  presumption  of  malice  rests 
on  the  falsity  of  the  charges,  and  as  in  this 
case  that  falsity  was  only  proved  or  rather 
presumed  from  or  by  a  slight  preponderance 
of  testimony,  it  follows  that  the  presumption 
of  malice  in  this  cause  has  a  very  slight  and 
narrow  foundation  to  rest  upon. 

Hence,  I  cannot  doubt  that,  under  the  guid- 
ance of  these  principles,  the  judge  should  liave 
charged  the  jury,  that  in  case  they  should  be 
of  opinion  that  the  evidence  failed  to  establish 
the  justification,  they  were  still  bound  to  con- 
sider whether  it  afforded  the  defendants  prob- 
able ground  to  believe  the  truth  of  their  publi- 
cation ;  that  if,  in  their  estimation,  it  did  af- 
ford such  probable  cause,  they  were  bound  to 
consider  it  in  mitigation  of  damages,  and  to 
give  it  force  in  that  respect  so  far  as  the  object 
of  their  verdict  was  to  punish  malice,  just  to 
the*extentin  which  they  should  think  [*149 
it  repelled  the  legal  presumption  of  malice. 

It  certainly  cannot  be  considered  as  very  re- 
markable that  the  defendants  should  believe,  on 
the  testimony  of  their  own  observation,  a  fact 
which,  under  exactly  similar  circumstances, 
eight  "  gentlemen  of  entire  credibility,  of  the 
first  integrity  and  intelligence,"  also  believed. 
Nor  in  my  opinion  does  it  require  any  tax  upon 
credulity  to  allow  that,  believing  that  fact  on 
such  evidence,  their  motives  in  publishing  it 
to  the  world,  if  at  any,  might  have  been  only 
at  a  slight  remove  from  honesty,  good  faith 
and  a  desire  to  promote  the  public  interest.  In 
the  judgment  of  charity, which  ought  to  guide 
all  men  in  dealing  out  reprehension,  under 
such  circumstances,  the  most  that  could  be 
safely  affirmed  against  the  defendants  for  mak- 
ing the  injurious  charges  in  this  case  is,  that 
they  acted  unadvisedly  ;  that  they  did  not,  in 
deciding  to  publish  their  opinions,  sufficiently 
consider  that,  even  if  true,  it  would  not  be  cer- 
tain that  they  would  be  able  to  prove  them 
when  called  upon  in  a  court  of  justice  ;  and 
that  in  penning  their  remarks,  they  had  in- 
fused into  them  a  spirit  of  asperity  at  once  cal- 
culated to  arouse  the  resentment  of  the  accusi-d 
and  his  friends,  and  to  create  and  nourish  a 
vitiated  taste  in  the  public  at  large  for  that  style 
of  newspaper  discussion. 

But  I  am  called  upon  to  vindicate  this  view 
of  the  case,  not  only  against  the  charge  of  the 
circuit  judge,  but  against  the  more  direct  argu- 
ments and  opinion  of  the  Supreme  Court. 
That  part  of  their  decision  which  relates  to 
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the  question  now  under  consideration  is  as 
follows : 

"  When  the  defendant  undertakes  to  justify 
because  the  publication  is  true,  the  plea,  or 
which  is  the  same  thing,  a  notice  of  justifica- 
tion is  a  republication  of  the  libel.  It  is  an  ad- 
mission of  the  malicious  intent  with  which  the 
publication  was  first  made.  And  upon  the 
trial  the  ^ury  are  instructed,  that  if  the  plea  is 
false,  it  is  an  aggravation  of  the  offense  and 
calls  for  enhanced  damages.  Such  a  state  of 
the  case  and  such  an  instruction  is  totally  in- 
consistent with  the  idea  of  mitigation  resting 
upon  the  absence  of  malice.  That  is  confessed 
upon  the  record.  When,  however,  the  defend- 
1 5O*]  ant  *does  not  by  the  pleadings  admit 
the  malice,  then  he  may  excuse  his  conduct  by 
showing  such  circumstances  as  disprove  a  ma- 
licious intent." 

In  applying  these  principles  to  the  case  in 
hand,  the  courfgo  on  to  say  :  "  When  prose- 
cuted, defendants  do  not  disavow  the  malice, 
and  claim  exemption  from  damages  by  bring- 
ing themselves  within  some  of  the  exceptions 
to  the  general  rule  as  to  the  implication  of 
malice.  They  come  into  court,  and  when  they 
may  be  supposed  to  have  ascertained  whether 
they  were  mistaken  in  the  first  publication, 
deliberately  assert  upon  the  record  that  the 
publication  is  true.  So  far,  then,  from  dis- 
claiming malice  they  virtually  admit  it  in  the 
face  of  the  court.  They  are  clearly  excluded, 
then,  from  the  benefit  of  any  defense  based 
upon  the  absence  of  malice."  I  have  thus  ex- 
tracted the  substantial  parts  of  the  reasoning 
of  the  Supreme  Court, in  order  to  give  it  its  full 
force.  Dissenting  as  I  do  from  almost  every 
idea  contained  in  the  extract,  I  shall  be  under 
the  necessity  of  considering  them  separately. 

The  court  say  :  "When  the  defendant  un- 
dertakes to  justify,  &c.,  the  plea  or  notice  of 
justification  is  a  republication  of  the  libel.  It 
is  an  admission  of  the  malicious  intent  with 
which  the  libel  was  first  made.  The  malice  is 
confessed  upon  the  record."  What,  I  .would 
inquire,  is  malice  ?  It  is  defined  to  be  "  bad- 
ness of  design,  extreme  enmity  of  heart  or  ma- 
levolence, a  disposition  to  injure  others  without 
cause  from  mere  personal  gratification  or  from 
a  spirit  of  revenge."  The  question  then  arises, 
does  the  failure  of  an  attempt  to  justify  show 
that  the  malice  is  in  such  case  admitted  ?  I 
appeal  to  the  first  principles  of  moral  rectitude 
and  enlightened  judgment  to  decide  if  I  do  not 
answer  correctly  when  I  say,  such  a  state  of 
things  may  or  may  not  be  construed  as  an  ad- 
mission or  evidence  of  malice;  all  depends  on 
the  solution  of  a  prior  question  with  what  in- 
tent did  the  party  interpose  such  a  plea  or 
notice.  If  he  did  it  knowing  it  to  be  false  or 
from  a  reckless  disregard  to  consequences, 
without  having  reasonable  cause  to  suppose  he 
could  substantiate  it,  then  I  agree  it  may  and 
ought  to  be  considered  as  new  evidence  of 
malice  or  an  admission  of  malice  ;  for  it  is  a 
151*]  republication  of  that  *which,by  its  utter 
falsity,  is  legally  presumed  to  be  malicious,  and 
I  agree  it  may  and  ought,  in  such  case,  to  en- 
hance the  damages. 

But  no  man  is  bound  to  be  infallible  in  plead- 
ing. If  he  pleads  or  gives  notice  of  justifica- 
tion, sincerely  supposing  he  can  sustain  such 
plea  or  notice  by  proof;  if  he  has  before  plead- 
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ing  used  all  reasonable  diligence  to  inform  his 
judgment  on  that  point,  then  the  plea  is  very 
far  from  affording  new  evidence  or  being  an 
admission  of  malice,  and  this,  too,  whether  in 
fact  it  shall  turn  out  that  the  plea  is  true,  or 
the  pleader  mistaken  as  to  its  truth,  or  unable 
to  prove  it  true  :  for  the  premises  which  I  state 
in  such  case,  the  reasonable  inquiry,  the  bona 
fides,  show,  both  in  a  moral  and  legal  point  of 
view,  the  absence  of  that  "badness  of  design  or 
disposition  to  injure  without  cause,  from  mere 
personal  gratification  or  spirit  of  revenge,"  in 
which  malice  consists. 

But  the  court  lay  it  down  as  a  rule,  that  on 
a  failure  to  sustain  the  justification,  the  plea 
or  notice  of  course  and  in  all  cases  is  an  ad- 
mission of  malice  and  of  new  malice.  If  a 
failure  to  sustain  a  justification  does,  necessa- 
rily, prove  a  libel  to  be  false  ;  if  it  also  proves 
it  impossible  that  the  defendant  might  have 
only  erred  in  judgment  in  supposing  that  he 
could  prove  that  which  he  could  not ;  if,  in 
short,  it  proves  that  there  is  no  such  thing  in 
this  imperfect  world  as  a  man's  being  mistaken 
in  judgment  and  still  honest  at  heart,  and  that 
the  guilt  of  one  who  errs  in  judgment  is  equal 
to  that  of  another  who  errs  willfully,  then  and 
then  only  could  I  subscribe  to  the  doctrine  of 
the  Supreme  Court  under  consideration.  We 
see,  therefore,  that  in  order  to  ascertain,  on  a 
failure  of  justifying,  whether  a  plea  or  notice 
is  an  admission  or  new  evidence  of  malice  so 
as  to  enhance  the  damages,  it  is  necessary  to- 
inquire  into  the  motives  with  which  the  plea 
was  interposed.  Whose  province  is  it  to  make 
that  inquiry  ?  The  doctrine  of  the  Supreme 
Court  assumes  it  to  be  the  province  of  the 
judge  on  the  bench.  It  goes  further  ;  it  as- 
sumes it  not  only  to  be  the  province  of  the 
judge  to  make  the  inquiry,  but  having  made 
it,  always  to  decide  one  way,  to  wit:  that  the 
motives  were  malicious.  This  rule  of  the  court 
besides  invading,  in  my  opinion,  the  province 
of  the  *jury,  is  like  a  two-edged  sword.  [*152 
If  the  libel  is  false  and  the  defendants'  motives 
in  setting  up  a  justification  actually  malicious, 
it  cuts  as  it  ought  ;  if  the  libel  is  false,  but  the 
defendant  in  pleading  a  justification  only  mis- 
taken in  judgment  as  to  his  ability  to  sustain 
it;  or  if  it  be  true,  and  the  party  only  unable 
fully  to  prove  it,  being  guilty  in  those  cases  of 
too  great  a  degree  of  frankness  and  a  want  of 
infallibility  in  pleading,  the  sword  again  cuts 
to  an  equal  depth.  Whether  it  ought  or  ought 
not  in  the  last  cases,  and  whether  the  judge's 
or  jurors'  hands  should  wield  it,  I  submit  to 
enlightened  judgment,  to  common  sense,  and 
to  those  feelings  of  kindness  and  benevolence 
which  ought  ever  to  be  consulted  in  forming 
opinions  upon  the  conduct  of  men. 

The  court  proceed  to  say  :  "Such  a  state  of 
the  case  (alluding  to  the  failure  of  an  attempt 
to  justify)  and  such  an  instruction  to  the  jury 
(to  give  enhanced  damages  because  the  plea  or 
notice  admitted  and  republished  the  malice)  is 
totally  inconsistent  with  the  idea  of  mitigation 
resting  on  the  absence  of  malice."  Let  us  view 
the  two  circumstances  here  joined,  separately, 
"such  an  instruction  to  the  jury  (i.  e.,  to  give 
enhanced  damages  because  the  plea  or  notice 
admitted  and  republished  the  malice)  is  incon- 
sistent with  the  idea  of  mitigation  resting  on 
the  absence  of  malice."  The  court,  it  is  to  be 
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noted  by  way  of  explanation,  had,  in  the  sen- 
tence immediately  preceding  this,  stated  that 
it  was  the  usual  practice  to  instruct  jurors  on 
trials  that  if  the  plea  was  false,  it  was  an  ag- 
gravation of  the  offense,  and  called  for  en- 
hanced damages.  I  flatter  myself  it  has  been 
already  made  somewhat  manifest,  that  if  there 
is  any  such  practice  at  the  circuits  or  in  any 
other  courts  in  this  State,  it  is  erroneous  in  this 
respect  ;  that  as  appealed  to  by  the  Supreme 
Court,  it  purports  to  be  a  general  rule  for  all 
cases  ;  whereas,  it  cannot  be  a  correct  rule  ex- 
cept in  cases  in  which  the  jury  are  not  only 
satisfied  that  the  libel  is  false  and  malicious.but 
that  the  defendant  also  knew  or  had  reason  to 
know  that  the  plea  was  false  when  it  was 
pleaded,  or  had  omitted  to  use  reasonable  dili- 
gence to  inform  himself  as  to  the  propriety  or 
expediency  of  setting  it  up  ;  in  which  last  case 
we  observed  that  the  party  might  be  justly 
153*]  charged  with  a  reckless  disregard  *to 
consequences  and  want  of  seriousness  and  good 
faith,  in  pleading  which,  if  not  direct  evidence 
of  malice,  are  certainly  nearly  as  inexcusable. 
The  court  then  say:  "  Such  an  instruction  to 
the  jury,  to  enhance  the  damages  on  account 
of  the  repetition  of  the  falsehood  and  malice 
in  the  plea,  is  inconsistent  with  the  idea  of 
mitigation  resting  on  the  absence  of  malice." 
I  grant  it  ;  there  is  an  entire  inconsistency  be- 
tween them.  But  what  right  has  the  court  to 
appeal  to  an  incorrect  rule,  said  to  be  adopted 
in  practice  at  the  circuit,  and  from  the  incon- 
sistency of  that  rule  with  a  principle  under 
discussion,  argue  that  the  latter  is  also  incor- 
rect. I  have  shown  that  the  supposed  rule  of 
the  circuits  needs  a  most  important  qualifica- 
tion. It  is  proper  in  a  specified  class  of  cases, 
and  equally  improper  in  another  class.  I  grant 
it ;  but  in  so  doing,  I  only  grant  a  truism, that 
where  a  case  is  so  clear  that  there  is  no  doubt, 
not  only  of  the  malice  of  the  original  publica- 
tion, but  that  the  plea  was  interposed  for  the 
sole  purpose  of  indulging  anew  a  malicious 
disposition,  it  would  be  extremely  inconsistent 
to  ask  a  mitigation  of  damages  on  an  allega- 
tion that  there  was  no  malice.  A  man  would 
stultify  himself  by  making  such  a  request. 

I  now  proceed  to  consider  the  second  cir- 
cumstance, in  reference  to  which  the  charge  of 
inconsistency  is  brought  against  the  doctrine 
which  I  have  endeavored  to  show  to  be  salu- 
tary. "Such  a  state  of  the  case  (meaning  after 
the  justification  had  failed)  is  inconsistent  with 
the  idea  of  mitigation  resting  upon  the  absence 
of  malice."  I  have  necessarily  anticipated 
much  that  need  be  said  in  answer  to  this  alle- 
gation, in  attempting  to  show  that  the  supposed 
rule  adopted  at  the  circuit  is  wrong  in  being 
stated  by  the  court  in  such  general  terms  as  to 
include  the  class  of  cases  in  which  a  justifica- 
tion being  set  up,  the  preponderance  of  testi- 
mony which  determines  it  to  have  failed  is 
slight,  and  where  from  that  consideration  and 
other  circumstances,  judgment  of  charity  might 
be  supposed  to  allow  that  the  accusing  party 
not  only  believed  the  charges  to  be  true,  but 
that  he  could  also  "prove  them.  Here,  again.it 
is  alleged  by  the  court  that  it  is  inconsistent  to 
154*]  ask  a  mitigation  of  *damages  on  an  al- 
leged absence  of  malice,  because  it  is  said  the 
failure  to  justify  shows  malice. 

It  is  necessary  to  observe,  in  this  place,  that 
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the  views  which  I  have  advanced  do  not  ren- 
deHt  necessary  for  me  to  assert  that  the  miti- 
gation of  damages  in  any  such  case  is  to  rest 
on  an  absence  of  malice,  strictly  speaking ; 
and,  in  this  respect,  the  language  made  use  of 
by  the  court  appears  to  me  to  imply  a  miscon- 
struction of  the  views  which  are  advanced  on 
the  adverse  side.  It  is  admitted  that  if  the  jus- 
tification fails,  no  attending  circumstances  are 
sufficient  to  show  an  entire  absence  of  malice. 
The  legal  presumption  of  malice  resulting  from 
the  falsity  of  the  charges,  is  a  good  ground  for 
a  verdict  for  the  plaintiff  ;  but  no  person  will 
contend  that  that  presumption  is  in  any  sense 
directory  to  the  jury  in  regard  to  the  amount 
of  damages.  The  degree  of  malice  is  an  impor- 
tant consideration  in  settling  that  point.  All 
that  I  contend  for,  then,  is, "that  if  the  proofs 
offered  in  justification  are  sufficient  to  show 
that  the  defendant  had  reasonable  and  probable 
cause  to  believe  the  truth  of  the  charges  at  the 
time  of  publishing  them,  then  the  jury  may 
consider  such  probable  cause  as  showing  a  less 
decree  of  malice  to  be  punished  than  if  no  such 
cause  had  been  made  to  appear. 

One  ground  on  which  the  court  reject  the 
evidence  of  probable  cause  in  the  cases  advert- 
ed to  is.that  it  was  originally  introduced  to  sup- 
port a  justification,  and  inasmuch  as  it  was 
deemed  insufficient  for  that  purpose,  it  must 
also  be  held  insufficient  for  any  inferior  pur- 
pose ;  e.  g.,  as  proof  of  probable  cause.  If  the 
probable  cause  were  a  higher  end  or  a  more 
desirable  object  to  the  defendant  than  proof  in 
justification,  I  admit  there  would  be  force  in 
the  argument ;  for  it  may  well  be  said,  that 
proof  which  is  insufficient  to  show  the  defend- 
ant had  a  probable  cause  for  publishing  a  libel 
is  much  more  insufficient  to  prove  he  had  a 
just  cause.  This  is  arguing  from  the  less  to 
the  greater.  But  when  the  court  say,  on  the 
contrary:  "If  the  proofs  are  insufficient  to  sup- 
port a  justification,  they  are,  therefore,  to  be 
held  insufficient  to  show  probable  cause,"  it 
appears  to  me  they  argue  from  the  greater  to 
the  less,  which  is  illogical. 

*But  the  court  say  further  that  the  [*155 
justification,  being  unsupported  by  legal  evi- 
dence, shows  malice,  and  new  malice  ;  and 
they  thence  also  argue  that  it  is  inconsistent  to 
suppose  that  the  circumstances  offered  in  jus- 
tification can  be  evidence  of  probable  cause  in 
mitigation  of  damages.  The  error  of  this  rea- 
sou  will  appear  conclusively  from  the  follow- 
ing considerations :  in  order  to  determine 
whether  circumstances  offered  unsuccessfully 
in  justification  show  malice,  it  is  indispensa- 
ble, as  a  condition  precedent,  to  inquire  and 
determine  whether  they  show  a  probable  cause 
(it  being  conceded  that  they  are  insufficient  to 
establish  a  justification).  Malice  is  a  "dispo- 
sition to  injure  another  without  cause,  from  a 
spirit  of  revenge  merely,  or  for  personal  grati- 
fication." To  affirm,  then,  of  any  act  that  it  is 
malicious,  presupposes  or  implies  that  the  act- 
or was  influenced  by  any  reasonable  or  proba- 
ble cause.  The  Supreme  Court,  therefore,  in 
affirming  that  a  plea  or  notice  of  justification 
unsustained  is  evidence  of  malice,  are  plainly 
ly  guilty  of  what  logicians  term  a  petitio  prin- 
cippii  or  begging  of  the  question. 

To  determine  whether  a  plea  of  justification 
was  interposed  maliciously,  must  depend  upon 
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a  due  consideration  of  the  circumstances  or 
facts  given  in  evidence  in  support  of  it.  If 
those  facts  and  circumstances,  viewed  sepa- 
rately from  the  testimony  on  the  opposite  side, 
were  sufficient,  as  in  the  case  in  hand  they  cer- 
tainly were  to  prove  the  truth  of  the  plea  ;  if, 
as  in  this  case,  the  failure  of  those  circum- 
stances to  produce  such  a  result  is  to  be 
attributed  to  the  production  of  a  greater 
number  of  witnesses  on  the  adverse  side  (all 
the  witnesses  being  admitted  to  be  of  equal  re- 
spectability), it  appears  to  me  it  would  be  in 
the  highest  degree  irrational  as  well  as  unjust 
to  infer  from  such  evidence  that  the  plea  was 
interposed  maliciously.  On  the  contrary  it 
would  be  just,  in  such  a  case,  to  infer  that  the 

S  leader  had  in  view  and  was  actuated  in  plead- 
ig,  by  a  consideration  of  probable  cause  of 
the  most  serious  import ;  or,  in  other  words, 
that  he  was  not  actuated  by  malicious  motives 
in  pleading  the  justification.  In  regard  also 
to  the  original  publication,  the  same  consider- 
ations would  show  that  the  charge  of  malice 
156*]  was  for  the  most  part  removed  ;  *and 
in  giving  a  verdict  for  the  plaintiff  under  such 
circumstances,  the  jury  would  proceed  not 
upon  actual  proof  of  malice,  but  upon  the  le- 
gal presumption  only  of  its  existence.  The 
slightness  of  such  presumption,  the  unsatis- 
factory nature  of  the  conviction  it  produces  as 
to  the  existence  of  malicious  intentions,  the 
cautious  fear  so  justly  entertained  lest  the  pun- 
ishment of  the  law  should  fall  upon  the  head 
of  the  innocent,  and  a  spirit  of  judicious  dis- 
crimination between  willful  falsehood  on  the 
one  hand  and  a  mistaken  judgment  proceeding 
on  probable  grounds  on  the  other,  are  all  and 
every  of  them  considerations  which  should 
induce  a  jury  to  mitigate  the  damages. 

2.  I  now  proceed  to  the  second  point  stated 
in  the  commencement  of  this  opinion,  to  show 
that  the  judge  at  the  circuit  charged  the  jury 
erroneously  on  the  subject  of  proof  of  general 
reputation  in  mitigation  of  damages. 

The  exceptionable  part  of  the  judge's  charge 
in  this  respect  is  found  expressed  in  the  fol- 
lowing sentences:  "Defendants,  in  mitiga- 
tion, are  entitled  to  show  that  the  plaintiff  had 
a  general  reputation  equivalent  to  what  they 
have  charged  upon  him.  Unless  their  proof 
amounts  to  that,  it  can  be  of  no  avail.  They 
cannot  give  evidence  of  general  reputation  in 
respect  to  temperance  in  mitigation,  unless 
such  general  reputalion  is  of  the  same  quality 
and  degree  charged  in  the  libel.  You  will  ac- 
cordingly, before  you  give  any  weight  to  this 
sort  of  evidence,  see  clearly  that  it  bears  out 
the  specific  charge  ;  for  it  cannot  be  resorted 
to  in  diminution  of  the  injury,  unless  it  comes 
up  to  the  offense  imputed.  It  is  not  enough 
that  the  general  character  appears  to  be  of  the 
like  description  with  that  alleged  in  the  libel, 
without  it  also  is  so  to  the  same  extent  and  de- 
gree." It  is  to  be  observed  that  the  extract 
which  I  have  given  is  the  judge's  summary  of 
all  the  law  supposed  to  bear  on  that  branch  of 
the  subject. 

The  first  observation  which  I  deem  it  proper 
to  make  respecting  the  rule  here  stated  by 
Judge  Belts  is  this :  the  words  used  do  not 
convey  any  definite  idea  to  the  understanding 
and,  therefore,  it  is  impossible  to  apply  such 
a  rule  to  the  facts  in  any  given  case.  "  De- 
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fendants  in  mitigation,"  says  the  judge,  "are 
entitled  to  show  that  the  plaintiff  had  a  gen- 
eral deputation  equivalent  to  what  [*157 
they  have  charged  upon  him,  and  unless  their 
proof  amounts  to  that,  it  can  be  of  no  avail." 
What  was  the  libelous  charge  in  this  case  ?  It 
affirmed  nothing  relative  to  the  plaintiff's  gen- 
eral character,  but  charged  him  with  a  partic- 
ular course  of  conduct  on  a  particular  occasion. 
The  question,  then,  fairly  arises  as  to  consid- 
ering the  rule  as  stated  by  the  judge,  what 
course  of  general  conduct  in  life  is  equivalent 
to  the  commission  of  one  separate  offense,  or 
a  series  of  particular  offenses  all  done  on  the 
same  occasion  ?  I  confess  if  such  a  question 
were  put  to  me,  I  could  only  say  I  know  not 
how  to  answer  it.  I  do  not  know  any  scales 
for  the  weighing  of  a  man's  course  of  life  on 
one  side,  and  a  detached  portion  of  it  on  the 
other,  so  as  to  say  that  one  is  equivalent  to  the 
other,  or  that  one  falls  short  of  the  other. 

In  another  part  of  the  charge,  the  judge 
stated  to  the  jury  "that  it  was  abundantly 
manifest,  from  the  whole  course  of  the  proofs 
the  plaintiff  had  for  many  years  indulged  in  a 
free  and  constant  use  of  spirituous  liquors  ;" 
and  he  characterizes  the  degree  of  that  indul- 
gence by  these  words  :  "  a  course  of  ruinous 
or  degrading  dissipation."  It  is  manifest, 
therefore,  that  before  any  person  could  apply 
the  judge's  rule  to  the  facts  proved  in  this' case, 
he  would  be  under  the  necessity  of  first  set- 
tling in  his  mind  what  indulgence  for  years 
in  the  free  and  constant  use  of  spirituous 
liquors  in  a  course  of  ruinous  or  degrading  dis- 
sipation out  of  doors  is  equivalent  to  being  in- 
toxicated and  behaving  under  that  excitement 
in  a  particular  manner  in  the  Senate  cham- 
ber—  an  inquiry  which  I  think  the  human 
mind  unfurnished  with  powers  to  make.  The 
word  "  equivalent"  applied  to  such  a  subject 
cannot  convey  a  definite  idea  to  the  under- 
standing. 

The  next  and  subsequent  sentences  contained 
in  the  above  extract  seem  to  contain  the  ex- 
pression of  a  similar  idea  with  slight  varia- 
tions. "  They  cannot,"  says  the  judge,  "give 
evidence  of  general  reputation  in  respect  to 
temperance  in  mitigation,  unless  such  general 
reputation  is  of  the  same  quality  and  degree 
charged  in  the  libel."  To  understand  this, 
presents  the  same  difficulty.  How  can  the 
quality  and  decree  of  a  particular  act,  or  of  a 
number  of  particular  acts,  all  done  on  one  oc- 
casion, be  so  compared  with  the  general  course 
*of  a  man's  life,  and  the  general  repu-  [*158 
tation  growing  therefrom,  that  it  shall  be  said 
one  is  of  the  same  quality  and  degree  with  the 
other  ?  He  adds  :  "  You  will,  accordingly,  be- 
fore you  give  any  weight  to  this  sort  of  evi- 
dence, see  clearly  that  it  bears  out  the  specific 
charge,  for  it  cannot  be  resorted  to  in  diminu- 
tion of  the  injury  unless  it  comes  up  to  the 
defense  imputed."  I  would  here  inquire,  if 
there  is  not  a  manifest  impropriety  in  affirm- 
ing of  any  evidence  as  to  a  man's  general  char- 
acter for  temperance,  that  it  can  be  supposed 
to  bear  out  a  specific  charg'e  of  intemperance 
on  a  particular  occasion,  and  a  like  improprie- 
ty in  speaking  of  that  proof  as  resorted  to  in 
diminution  of  an  injury,  which  the  judge  says 
must  come  up  to  the  offense  imputed  in  order 
to  have  any  weight.  Certainly,  if  the  proof  as 
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to  general  reputation  is  capable  of  "  bearing 
out  the  specific  charge,  and  of  coming  up  to 
the  oifense  imputed,  it  would  no  longer  need 
to  be  considered  in  diminution  of  the  injury, 
or  in  mitigation  of  damages  ;  for  in  such  case, 
what  the  judge  has  affirmed  of  it  would  make 
it  equivalent  to  a  justification. 

The  judge  closes  this  part  of  the  charge  by 
saying:  "It  is  not  enough  that  the  general  char- 
acter appears  to  be  of  the  like  description  with 
that  charged  in  the  libel  without  it  also  is  so 
to  the  same  extent  and  degree."  I  understand 
by  this  that  the  judge  means  that  the  proof  of- 
fered as  to  general  character  is  not  entitled  to 
any  weight  unless  it  goes  the  whole  length  or 
extent  and  degree  of  the  libel,  which  verifies 
my  former  observation,  that  every  sentence  in 
the  extract  is  substantially  a  repetition  of  the 
same  thing.  I  do  not,  however,  object  to  the 
repetition.  The  error  of  the  judge  m  this  part 
of  the  charge  appears  to  consist  in  this:  he  en- 
deavors to  establish  a  rule  which,  by  its  opera- 
tion, shall  destroy  the  effect  of  proofs  relied 
upon  relative  to  general  reputation,  on  grounds 
strictly  analogous  to  those  on  which,  as  I  have 
attempted  to  show,  the  evidence  of  probable 
cause  in  mitigation  was  erroneously  rejected. 
Proofs  of  probable  cause  were  rejected  wholly, 
because  they  failed  to  support  a  justification. 
Here,  proofs  establishing  fully  an  impeach- 
ment of  character  for  temperance  to  a  certain 
extent  are  to  be  rejected  wholly,  provided  the 
159*]  jury  shall  *think  they  do  not  show  a 
character  as  flagitious  as  the  libel  would  if  true. 
The  rule  appears  to  me  to  proceed  on  another 
wrong  principle.  It  seems  to  assume  that  a 
course  of  intemperance  characterized  by  the 
judge  as  being  "ruinous"  and  "degrading,"  ex- 
tending through  "many  years"  of  a  man's  life, 
and  proved  by  the  common  consent  of  nearly  all 
the  witnesses  on  both  sides,  is  not  so  great  an 
impeachment  of  a  man's  character  for  temper- 
ance as  to  prove  him  intoxicated  on  one  public 
occasion  only;  an  assumption  which  I  consider 
the  very  reverse  of  the  truth.  No  single  im- 
moral act,  though  it  may  be  attended  with  cir- 
cumstances greatly  enhancing  its  turpitude, 
can  be  supposed,  after  all,  to  involve  so  great 
an  amount  of  guilt;  neither  would  it  so  seri- 
ously impair  a  person's  general  reputation  with 
his  acquaintances  as  a  frequent  repetition  of 
the  same  immoral  action  through  a  series  of 
years,  though  accompanied  in  the  latter  cases 
in  the  overt  acts  separately  considered,  with 
fewer  circumstances  to  mark  their  criminality. 

The  judge's  position,  as  far  as  I  can  under- 
stand its  supposed  force, proceeds  upon  another 
unfounded  assumption ;  i.  e. ,  it  seems  to  as- 
sume that,  after  a  particular  charge  affecting 
a  man's  conduct  for  intemperance  on  a  speci- 
fied occasion,  his  general  character  for  tem- 
perance is  not  to  be  considered  as  impeached 
at  all,  unless  the  several  acts  in  common  life 
on  which  the  general  character  arises  are,  sep- 
arately considered,  equally  outrageous  with 
the  particular  acts  charged  in  the  libel.  This 
assumption  is  also  at  war  with  the  judge's  own 
reasoning  ;  for  from  the  manner  in  which  he 
characterizes  the  plaintiff's  intemperance  as 
"ruinous,"  "degrading,"  &c.,  I  am  constrained 
to  consider  that  he  admits  it  to  be  "abundantly 
proved  on  both  sides,"  that  the  character  of  the 
plaintiff  in  respect  to  temperance  was  at  least 
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bad.  Still,  the  purport  of  the  charge  seems  to 
be  that  the  jury  should  not  give  any  weight  to 
that  acknowledged  evidence  unless  they  should 
be  of  opinion  clearly  that  such  impeachment 
set  the  plaintiff's  general  character  in  respect 
to  temperance  in  as  bad  a  light  as  it  would  be 
if  the  several  acts  or  courses  of  conduct  on 
which  the  general  reputation  was  founded  were 
separately  of  the  same  quality,  "extent  and  de- 
gree" of  intemperance  with  the  particular  act 
*charged  in  the  libel,  so  as  to  "bear  out  [*16O 
and  come  up  to  the  specific  charge,"  as  the  judge 
also  expresses  it. 

I  am  well  aware  that  it  is  not  proper  in  the 
impeachment  of  general  character  to  go  into 
proof  of  particular  acts  of  misconduct;  still  it 
is  to  be  borne  in  mind  that  general  reputation 
is  founded  wholly  on  particular  actions,  and 
cannot  be  disparaged  to  any  extent  or  degree 
beyond  the  character  or  description  of  the  par- 
ticular actions  which  viewed  conjointly  go  to 
form  the  general  character  of  the  individual. 
If  the  charge  of  the  judge  in  this  respect  is  cor- 
rect, the  following  consequence  will  inevitably 
follow :  although  the  general  character  of  a  par- 
ty may  be  proved  to  be  bad,  and  be  of  greatly 
disparaged  fame  in  respect  to  a  quality  in  dis- 
pute; still,  if  the  libel  overrates  the  badness  of 
it,  even  in  the  least  degree,  the  jury  must  give 
just  the  same  damages  as  they  would  for  a  char- 
acter the  most  unsullied.  The  rule  of  judg- 
ment which  is  thus  given  to  the  jury  and  the 
consequences  directly  following  from  it  are,  in 
my  opinion,  subversive  of  the  first  principles 
of  morality  and  common  sense.  The  Supreme 
Court,  in  giving  their  opinion  in  this  cause, 
very  justly  remark,  that  a  person  of  disparaged 
fame  is  not  entitled  to  the  same  measure  of 
damages  as  another  whose  character  is  unblem- 
ished. This  single  remark  certainly  shows  the 
entire  fallacy  of  Judge  Betts'  reasoning.  I  con- 
clude, therefore,  that  inasmuch  as  the  judge 
admitted  to  the  jury  that  the  plaintiff's  general 
character  for  temperance  was  disparaged  to 
some  extent,  he  should  have  instructed  them 
that  so  far  it  was  their  duty  to  make  allowance 
in  mitigation  of  damages,  notwithstanding  that 
the  disparagement  might  not  be  considered  as 
coming  up  to  and  bearing  out  the  specific 
charge;  that  in  such  a  case  damages  should 
only  be  given  for  the  excessive  coloring,  the 
over-heated  epithets,  and  the  mistaken  facts  im- 
puted in  that  libel  which  the  attempted  justifi- 
cation failed  to  support,  and  which  were  left 
uncorroborated  even  by  general  reputation,  af- 
ter all  due  allowance  was  made  for  the  degree 
of  disparaged  character  actually  proved. 

*In  looking  back  to  another  part  of  [*161 
the  judge's  charge  I  find  a  strain  of  argument 
on  the  subject  or  justification  which,  by  anal- 
ogy, so  fully  sustains  my  view  of  this  branch  of 
the  subject  that  I  here  give  an  extract  from  it. 
On  the  subject  of  justification  the  judge  ob- 
serves, "All  that  is  libelous  in  the  publication 
must  be  justified.  Damages  must  be  given  for 
such  part,  if  any,  as  the  defendants  fail  to  sup- 
port." On  precisely  the  same  ground  I  con- 
tend that  though  a  man's  general  character  for 
temperance  may  be  disparaged  by  a  libel  in  too 
great  an  extent  and  degree,  still,  if  the  proofs 
in  the  case  do  disparage  it  materially  in  that 
respect,  though  in  a  less  degree,  the  damages 
to  be  awarded  should  be  in  proportion  to  the 
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excessive  disparagement  and  not  to  the  value  of 
a  spotless  character. 

Here  again,  I  find  myself  called  upon  to  de- 
fend my  views  against  the  arguments  of  the 
Supreme  Court;  for  that  court  on  this  point, 
as  on  the  other  already  discussed,  take  even 
higher  grounds  in  excluding  testimony  than 
the  circuit  judge.  After  assigning  reasons, 
they  say,  in  conclusion,  "In  no  point  of  view, 
therefore,  was  the  testimony  admissible  under 
the  pleadings,  even  without  the  qualification 
of  the  circuit  judge."  It  is  worthy  of  observa- 
tion, however,  that  the  difference  between  the 
two  courts  is  more  nominal  than  real.  The 
Supreme  Court  reject  the  testimony  wholly  : 
Judge  Betts  adopts  a  rule  which  I  have  shown 
must  in  the  end  produce  the  same  result ;  for 
that  the  general  reputation  is  incapable  of 
"clearly  and  fully  coming  up  to  and  bearing 
out  the  specific  charge,"  is  shown  in  every  such 
case  by  the  failure  to  support  the  justification, 
and  it  is  only  on  the  contingency  of  such  fail- 
ure that  the  learned  judge  gives  the  rule.  "You 
will  see  clearly,  he  says,  "that  it  bears  out  the 
specific  charge,  before  you  give  any  weight  to 
this  sort  of  evidence."  It  is  said  by  the  Su- 
preme Court  that  the  evidence  of  general  char- 
acter for  temperance  ought  to  be  rejected,  be- 
cause the  plaintiff  would  be  taken  by  surprise, 
having  no  notice  in  regard  to  general  character, 
and  that  the  admission  of  such  proof  would  be 
allowing  the  general  character  to  be  attacked 
in  detail,  whereas  properly  it  should  be  at- 
tacked at  large  or  in  gross. 
162*]  *That  the  plaintiff,  in  such  case, 
would  not  be  taken  by  surprise,  is  manifest 
from  the  fact  that  the  libelous  charge  itself,  the 
declaration  and  the  plea  or  notice  of  justifi- 
cation, indeed, the  very  nature  of  the  contro- 
versy between  the  parties,  as  well  as  their 
pleadings,  all  conspire  to  indicate  the  necessity 
of  the  plaintiff  being  ready  to  sustain  his  gen- 
eral character  as  to  the  offense  imputed.  In- 
deed,that  is  the  object  mainly  for  which  he 
commences  his  action,  and  his  declaration  sets 
out  with  an  averment  of  his  general  good  char- 
acter, and  particularly  in  reference  to  the 
charge  imputed  ;  and  as  by  the  rules  of  plead- 
ing, an  express  notice  of  intention  to  give  evi- 
dence in  regard  to  general  character  is  never 
admitted,  it  follows  that  a  party  plaintiff  is 
never  to  expect  any  other  notice  of  such  inten- 
tion than  such  as  arises  from  the  nature  of  the 
case  itself.  With  regard  to  the  objection  that 
it  would  be  suffering  the  general  character  to 
be  attacked  in  detail,  I  admit,  if  the  defend- 
ants in  this  case  had  offered  to  prove  particu- 
lar instances  of  intemperance  as  an  impeach- 
ment of  the  general  character,  in  that  respect, 
the  objection  would  have  been  good  and 
within  the  adjudged  cases  ;  but  no  such  thing 
was  attempted.  The  Supreme  Court,  however, 
close  on  this  point  by  saying  that  if  the  evidence 
of  general  character  had  been  offered  on  the 
general  issue  only  with  a  view  to  show  there 
was  no  malice  in  the  defendants,  because  in 
reality  they  only  repeated  what  every  one  else 
did,  and  what  the  plaintiff's  conduct  led  them 
to  believe  was  the  truth,  a  very  different  ques- 
tion would  have  been  presented.  The  court, 
in  making  this  distinction,  appear  to  me  to  lose 
sight  of  the  object  for  which  proof  is  offered 
in  respect  to  general  character.  The  object  of 
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introducing  such  proof  being  to  enlighten  the 
minds  of  the  jury  on  the  subject  of  damages, 
there  may  exist  the  same  necessity  for  such 
proofs  in  a  case  in  which  a  justification  has 
been  pleaded  with  the  general  issue,  as  where 
the  latter  plea  stands  alone.  A  failure  to  sus- 
tain a  justification  does  by  no  means  prove  the 
general  character  of  the  plaintiff  to  be  good. 
I  cannot,  therefore,  discover  any  reason  why 
the  jury  should  give  the  plaintiff  more  dam- 
ages than  his  character  really  deserves,  on  the 
ground  that  the  defendant  has  failed  to  sus- 
tain the  particular  charge  *according  [*  1 63 
to  his  plea.  Such  a  result  would,  however, 
be  unavoidable  in  many  cases,  if  proof  as  to 
general  character  is  to  be  rejected  in  all  cases 
where  the  defendant  sets  up  a  justification,  with 
a  plea  of  the  general  issue. 

Before  closing,  I  will  refer  to  a  few  of  the 
leading  cases  which  will  be  found  to  bear  upon 
the  subjects  discussed. 

In  Stark.  Slander,  p.  410,  it  is  said:  "Though 
circumstances  inducing  a  belief  of  the  plaint- 
iff's guilt  in  the  mind  of  the  defendant  take 
away  considerably  from  the  malignity  of  his 
intention,  yet,  since  they  do  not  amount  to  a 
justification,  there  is  still  &residuumof  malice 
sufficient  to  support  the  action." 

Larned  v.  Bujfinlon,  3  Mass.,  546,  was  an 
action  for  slander  ;  plea,  general  issue  and  jus- 
tification. The  defendant,  in  mitigation  of 
damages,  offered  to  prove  that  the  plaintiff  left 
his  father  before  he  was  of  age,  and  without 
property  ;  that  he  was  a  transient  or  roving 
man  ;  unmarried  ;  living  in  many  places  suc- 
cessively; traded  horses;  butchered  and  drove 
cattle,  and  owned  no  real  estate.  This  evi- 
dence was  rejected  on  grounds  perfectly  con- 
sistent with  those  which  I  have  advanced.  Ch. 
J.  Parsons  places  the  rejection  on  the  ground 
that  the  rule  of  law  in  such  cases  will  not  ad- 
mit particular  facts  which  were  not  pertinent 
to  the  question  of  general  character  ;  and  fur- 
ther, that  the  particular  facts  stated,  if  proved, 
would  not  have  any  tendency  to  mitigate  the 
damages.  The  judge  expressly  admits  that 
under  the  pleadings  the  plaintiff's  general  char- 
acter was  put  in  issue,  but  not  the  particular 
facts  stated,  and  that  the  knowledge  of  those 
facts  was  wholly  immaterial  to  the  jury  in  met- 
ing out  damages.  He  then  proceeds  to  state 
a  sensible  distinction  between  circumstances 
proper  under  the  general  issue  alone,  which 
ought  to  be  rejected  under  the  general  issue  and 
a  justification.  In  the  former  case  he  may 
show  the  words  spoken  in  the  heat  of  passion. 

This  he  would  reject  under  the  justification, 
because  they  were  inconsistent.  He  adds  as 
follows :  "  But  we  are  not  prepared  to  de- 
clare that  there  are  no  facts  or  circumstances 
for  which  the  jury  may  mitigate  the  damages 
under  a  special  justification  of  the  truth  of  the 
*words  in  which  he  shall  fail.  Where,  [*164 
through  the  fault  of  the  plaintiff,  the  defend- 
ant, as  well  at  the  time  of  speaking  the  words 
as  when  he  pleaded  his  justification,  had  good 
reason  to  believe  they  were  true,  it  appears 
reasonable  that  the  jury  should  take  into  con- 
sideration this  misconduct  of  the  plaintiff  to 
mitigate  the  damages."  The  principle  ad- 
vanced in  this  extract  appears  to  me  as  fully 
warranting  the  admissibility  of  the  probable 
cause  in  mitigation,  which  I  have  contended  for 
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in  the  case  under  review  in  this  court.  The 
observation  of  the  learned  judge  relative  to  a 
supposed  inconsistency  between  certain  cir- 
cumstances admissible  under  the  general  issue, 
and  to  be  rejected  under  a  justification  being 
confined  to  the  example  he^ives;  i.e., of  words 
spoken  in  the  heat  of  passion,  and  to  cases 
similar  in  principle,  I  fully  concur  in  his  posi- 
tion, and  find  nothing  in  the  opinion  but  what 
confirms  me  in  the  views  I  have  advanced 
above  at  large. 

In  the  case  of  Wokott  v.  Hall,  6  Mass.,  514, 
the  plea  was  a  justification  only.  The  evidence 
offered  and  rejected  was  not  of  general  char- 
acter or  of  just  grounds  of  suspicion,  but  of 
particular  reports  ;  i.  e.,that  R.B.had  charged 
the  plaintiff  with  stealing  cheese,  and  that  E. 
G.  had  charged  the  plaintiff  with  stealing 
wood.  Ch.  J.  Parsons  decided  that  the  testi- 
mony was  properly  excluded, not  on  the  ground 
stated  in  2  Cow.,  813,  by  Mr.  Justice  Suther- 
land, because  the  defendant  had  justified,  but 
solely  on  the  ground  that  particular  reports 
-could  not  be  received  under  any  state  of  plead- 
ings. "Evidence  of  general  character,"  he 
says,"was  not  offered,"  plainly  intimating  that 
if  offered  even  under  that  plea  'it  might  have 
been  received. 

In  Selw.  N.  P.,  £04,  it  is  stated  :  "  That 
when  the  facts  to  be  proved  on  the  part  of  the 
defendants  do  not  constitute  a  complete  justi- 
fication, as  when  they  show  a  ground  of  sus- 
picion not  amounting  to  actual  proof  of  the 
plaintiff's  guilt,  such  facts  may  be  given  in 
-evidence  under  the  general  issue  in  mitigation. 
In  note  12  of  the  same  page  it  is  said  that  in 
Elmer  v.  Merle,  before  Ld.  Ellenborough, 
which  was  an  action  for  words  of  insolvency, 
the  defendant  was  permitted  to  prove  that  at 
the  time  there  were  rumors  in  circulation  that 
the  plaintiff's  acceptances  were  dishonored  ; 
165*]  and  in  a  case  *before  Le  Blanc,  J., 
that  learned  judge  received  evidence  under  the 
general  issue  that  the  defendant  had  been 
guilty  of  attempts  to  commit  the  crime  imput- 
ed to  him.  2  Camp.  N.  P.,  253,  254.  In  the 
case  of  The  Earl  of  Leicester  v.  Walter,  Id. ,  251 , 
the  defendant  was  permitted  to  show  that  be- 
fore and  at  the  time  of  the  publication  com- 
plained of  the  plaintiff  was  generally  reputed 
to  be  guilty  of  the  crime. 

The  case  of  Alderman  v.  French,  1  Pick.,  1, 
is  relied  upon  by  the  plaintiff  below  as  estab- 
lishing the  doctrines  of  the  Supreme  Court  in 
this  case.  The  Act  of  the  Legislature  of  the 
State  of  Mass.,  passed  in  1826,  ch.  107,  consid- 
ered in  connection  with  that  decision,  certainly 
shows  that  the  argument  makes  strongly 
against  the  plaintiff  here.  By  the  2d  section 
of  that  Act  it  is  provided  that  when  the  de- 
fendant pleads  the  general  issue,  and  also  in 
justification  that  the  words  spoken  were  true, 
such  plea  in  justification  shall  not  be  taken  as 
evidence  that  he  spoke  the  words.  It  further 
provides :  "  Nor  shall  such  plea  of  justifica- 
tion, if  the  defendant  fails  to  establish  it,  be  of 
itself  proof  of  the  malice  of  such  words  ;  but 
the  jury  shall  decide  upon  the  whole  case, 
whether  such  special  plea  was  or  was  not  made 
with  a  malicious  intent."  To  show  the  weight 
which  is  to  be  given  to  a  declaratory  Act  like 
this,  I  cite  the  words  of  Kent,  J.,  in  The  Peo- 
ple v.  Croswell,  3  Johns.  Cas.,375  :  "Although 
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I  admit  that  a  declaratory  statute  is  not  to  be  re- 
ceived as  conclusive  evidence  of  the  common 
law,  yet  it  must  be  considered  a  very  respecta- 
ble authority  in  the  case." 

In  Dodweu  v.  Osgood,  3  Pick. ,  379,  the  action 
was  for  a  libelous  communication  addressed 
to  the  committee  of  a  school  district,  charging 
the  plaintiff  with  a  want  of  chastity.  It  "was 
put  to  the  jury  to  decide  whether  the  act  was 
malicious  or  not,  and  they  were  instructed  "to 
find  for  the  defendant,  if  they  should  be  of 
opinion  from  the  evidence  that  he  acted  from 
honest  intentions, and  believed  that  the  charges 
in  the  supposed  libel  were  true."  "The  de- 
liberate publication  of  calumny,  where  the 
publisher  knows  it  to  be  false,  or  has  no  rea- 
son to  believe  it  to  be  true,  is  conclusive  evi- 
dence of  malice.  It  is  clear  that  in  the  class 
of  cases  it  which  this  ranges  itself  the  ques- 
tion of  malice  is  exclusively  for  the  jury. 

*In  Kennedy  v.  Gregory,  1  Binn.  Pa.,[*166 
85,  it  was  decided  by  a  majority  of  the  court, 
that  in  an  action  for  slander  under  a  plea  of 
the  general  issue  and  justification,  when  the 
proof  is  that  the  defendant  in  reply  to  a  ques- 
tion implicating  the  plaintiff,  answered  either 
"It  is  so,"  or  "  They  say  it  is  so,"  the  defend- 
ant may  give  in  evidence  in  mitigation  of  dam- 
ages, that  a  person  told  him  what  he  related. 
The  reporter  adds  further:  "Itseems,  also,  that 
when  the  slander  is  spoken  without  reference, 
the  defendant  may,  in  mitigation  of  damages, 
show  that  the  slander  was  communicated  to 
him  by  a  third  person."  Morris  v.  Duane  re- 
ported in  the  same  volume,  page  90,  is  a  still 
stronger  case.  The  action  was  for  a  libel — 
plea  the  general  issue  with  a  justification.  De- 
fendant offered  to  prove,  in  mitigation,  that  he 
was  not  the  original  composer  of  the  libel  ; 
but  succeeding  an  editor  then  deceased,  found 
the  libel  among  the  papers  of  the  deceased  on 
taking  the  office,  and  so  published  it.  The 
reasoning  of  Ch.  J.  Tilghman  is  so  solid  and 
judicious  in  showing  the  propriety  of  such 
proof  in  mitigation,  and  so  fully  establishes 
the  views  which  I  have  advanced  in  the  case 
under  consideration,  that  I  shall  insert  the  sub- 
stance of  it.  "This  case,"  he  says,  "is  not 
new  to  me.  The  effect  of  any  evidence  which 
a  defendant  may  offer,  is  with  the  jury  ;  the 
competency  of  it  with  the  court.  The  question 
in  this  case  is,  whether  the  defendant  is  en- 
titled to  offer  to  the  jury  this  letter  with  the 
explanation  for  any  legal  purpose  connected 
with  the  cause.  It  certainly  cannot  be  offered 
to  prove  the  plea  of  not  guilty,  and  it  is  no 
legal  justification.  But  still,  is  it  not  material; 
can  it  be  that  like  damages  should  be  given 
against  two  defendants,  one  of  whom  received 
his  information  from  such  sources  as  were  en- 
titled to  a  certain  degree  of  credit,  while  the 
other  devised  it  of  his  own  wicked  imagina- 
tion? I  think  it  cannot.  Such  evidence  cer- 
tainly goes  to  the  degree  of  malice,  and  must 
weigh  with  the  jury  according  to  the  circum- 
stances which  attend  it;  whether  these  circum- 
stances are  such  as  ought  in  reason  to  mitigate 
the  damages,  they  win  decide." 

I  deem  it  unnecessary  for  me  to  g^>  through 
the  whole  range  of  cases  adjudged  in  England 
on  this  subject.  I  acknowledge  *that  [*107 
though  there  is  a  great  clashing  of  authority 
on  these  subjects  even  there,  still  very  many 

567 


167 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1829 


of  their  decisions  tend  to  establish  those  rules 
of  exclusion  of  light  from  the  conscience  and 
judgment  of  jurors  which  are  sought  also  to 
be  established  here  by  the  plaintiff.  I  admit 
that  in  a  few  recent  cases  the  Supreme  Court 
of  our  own  State  appear  to  have  shown  a  dis- 
position to  follow  in  this  respect,  without  dis- 
crimination, the  precedents  established  in  some 
cases  in  the  English  courts  ;  and  it  is  now  for 
the  first  time  presented  distinctly  to  this  court 
of  the  last  resort  to  say  by  the  determination 
of  this  cause  whether  in  this  State  rules  shall 
be  adopted  so  obviously  drawn  from  foreign 
tribunals  ;  or  that  rules  shall  prevail,  which  I 
trust  I  have  shown  to  be  founded  in  sound 
sense,  and  to  harmonize  with  the  spirit  of  our 
own  institutions. 

My  opinion,  therefore,  is,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  reversed, 
and  that  a  venire  de  novo  should  be  directed  to 
be  awarded. 

On  the  final  question  being  put — shall  the 
judgment  of  the  Supreme  Court  be  affirmed  or 
reversed? — the  members  of  the  court  ranged 
themselves  as  follows  : 

For  affirmance — The  Chancellor,  Senators 
E.  B.  Allen,  8.  Allen,  Eaton,  Hager,  Hubbard, 
McCarty,  McLean,  Oliver,  Bexford,  Sanford, 
Sehenck,  Stebbins,  Throop,  Todd  and  Warren 
—16. 

For  reversal — Senators  Boughton,  Mather, 
Maynard  and  McMartin — 4. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was,  accordingly,  affirmed,  with  costs. 

Pleas— Truth  admits  malice— Proved,  bars  suit.  Cited 
in-4  N.  Y.,  166;  46  N.  Y.,  436  (7  Am.  Itep.,  367);  4 
Hun,  67 ;  6  T.  &  C.,  141 ;  11  Leg.  Obs.,  197 ;  31  Am. 
Dec.,  221  (9  N.  H.,  34);  34  Am.  Dec.,  247 ;  27  Am.  Rep., 
131  (19  Kan.  423). 

Damages— Measure  of— Evidence.  Cited  in— 21 
Wend..  331 ;  4  Den.,  510 :  64  N.  Y.,  444;  16  Hun,  601 : 
13  Barb.,  223,  225:  18  Barb.,  263;  19  Barb.,  115;  64 
Barb.,  415 : 1  Abb.  Pr.,  301 ;  10  Abb.  Pr.,  6 ;  4  Duer., 
259 ;  34  Super.,  100 ;  4  E.  D.  S.,  657 ;  50  Wis.,  648 ;  34 
Am.  Dec.,  245 ;  31  Am.  Rep.,  762  (13  W.  Va.,  158). 

Character— Definition  of.    Cited  in— 1  Park.,  478. 


168*J  *WATTS  AND  LEROY,  Appellants, 

AND 

THE  PUBLIC  ADMINISTRATOR,  in  the 
City  of  N.  Y.,  Respondent. 

Wills — Effect  of  Testamentary  Paper,  with  Name 
of  Testator  in  Body  of  Instrument — Having 
Attestation  Clause  without  Witness. 

A  testamentary  paper  found  in  an  iron  chest 
among1  valuable  papers  of  a  person  deceased  with- 
out signature,  having  an  attestation  clause  without 
witnesses,  written  by  the  deceased  with  his  name  in 
the  beginning  thereof,  in  a  fair  hand,  engrossed  on 
conveyancing  paper,  with  a  seal  attached  thereto, 
evincing  much  deliberation  and  foresight  in  its  pro- 
visions and  disposing  of  both  real  and  personal  prop- 
erty to  a  large  amount,  according  to  the  common 
law  as  generally  understood  and  received  as  well  in 
England  as  in  this  country  Apr.  19,  1775,  when  the 
common  law  was  adopted  as  part  of  the  law  of  this 
State,  is  a  good  and  valid  will  of  the  personal  estate 
therein  mentioned. 

According  to  the  modern  decisions  of  the  Eccles- 
iastical Courts  of  England,  if  there  be  an  attestation 
clause  to  a  paper  propounded  as  a  will,  and  it  be  un- 
attested  by  witnesses,  such  clause  raises  a  presump- 
tion against  the  paper  as  furnishing  proof  that  a 
further  act  was  contemplated  to  be  done ;  still  such 
presumption  is  but  slight,  and  may  be  rebutted  by 
slight  circumstances. 
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With  us,  since  Jan.  1, 1830,  when  the  Revised  Stat- 
utes went  into  operation,  a  will  of  personal  as  well 
as  of  real  property  is  of  no  validity,  unless  it  be  sub- 
scribed by  the  testator  at  the  end  of  the  will,  in  the 
presence  of  at  least  two  attesting  witnesses. 

APPEAL  from  chancery.  The  question  in, 
this  case  was,  whether  a  testamentary  pa- 
per found  in  an  iron  chest  among  valuable  pa- 
pers of  a  person  deceased,  without  signature, 
having  an  attestation  clause  without  witnesses, 
written  by  the  deceased  with  his  name  in  the 
beginning  thereof,  in  a  fair  hand,  engrossed 
on  conveyancing  paper,  with  a  seal  attached 
thereto  ;  evincing  much  deliberation  and  fore- 
sight in  its  provisions,  and  disposing  of  both 
real  and  personal  property  to  a  large  amount, 
should  be  considered  a  good  and  valid  will  of 
the  personal  estate  therein  mentioned. 

The  deceased  was  John  G.  Leake,  who  died 
in  June,  1827,  being  of  the  age  of  between  70- 
and  80,  leaving  a  personal  estate  valued  at 
$250,000,  and  a  real  estate  worth  as  much 
more.  The  executors  named  in  the  testament- 
ary paper  claimed  probate  thereof,  which  was 
allowed  by  the  surrogate  of  N.  Y.  The  Pub- 
lic Administrator  of  that  city  appealed  to  the- 
ChanceUor,  who  reversed  the  decision  of  the 
surrogate,  and  adjudged  that  the  deceased  died 
*intestate,  and  decreed  administration  [*169 
to  be  granted  to  the  Public  Administrator. 
The  opinions  of  the  surrogate  and  of  the  Chan- 
cellor will  be  found  in  1  Paige  Ch.,  347-383,  in 
which  and  in  the  statement  of  the  case  will  be 
found  the  facts  and  circumstances  of  the  case. 
From  the  decree  of  the  Chancellor  an  appeal 
was  taken  to  this  court,  where  the  case  was 
argued  by  Messrs.  B.  F.  Butler  and  J.  V. 
Henry,  for  the  appellants  ;  and  by  Messrs.  D. 
B.  Ogden  and  J.  Platt,  for  the  respondent, 
in  Oct.  last ;  and  in  Dec.  following  the  case 
was  decided,  opinions  being  delivered  by  the 
Chief  Justice,  and  by  Senators  Benton,  Mather, 
Maynard,  S.  Allen  and  Throop  :  the  first  four 
for  reversal  and  the  two  last  in  affirmance  of 
the  decree  of  the  Chancellor.  The  decree  was- 
reversed  —  seventeen  members  of  the  court 
being  for  reversal,  and  nine  for  affirmance.  The 
members  who  were  for  reversal,  were  the  Chief 
Justice,  Mr.  Justice  Marcy,  and  Senators  E.  B. 
Allen,  Benton,  Boughton,  Ends,  Hubbard,  Math- 
er, Maynard,  McLean,  McMartin,  Oliver,  San- 
ford,  Smith,  Viele,  Warren  and  Waterman  ;  for 
affirmance,  Senators  S.  Allen,  Hager,  M'Carty, 
Rexford,  Sehenck,  Stebbins,  Throop,  Todd  and 
Wheeler. 

Although  this  case  was  argued  by  counsel 
with  more  than  usual  ability,  and  the  opinions 
of  the  judges  evince  the  fullest  consideration 
of  the  principles  of  law  applicable  to  the  sub- 
ject, and  the  most  patient  and  deliberate  exam- 
ination of  the  cases  which  have  arisen  upon 
this  branch  of  the  law  from  the  earliest  decis- 
ions in  England  and  in  this  country  to  the 
E  resent  day,  still  the  Revised  Statutes  of  this 
tate,  which  went  into  operation  Jan.  1,  1830, 
having  placed  wills  of  personal  property  upon 
the  same  footing  with  wills  of  real  estate  in  re- 
quiring the  same  to  be  subscribed  by  the  testa- 
tor at  the  end  of  the  will,  in  the  presence  of  at 
least  two  attesting  witnesses  (2  Revised  Stat- 
utes, 63),  this  case,  in  the  decision  of  it,  have- 
become  more  a  matter  of  curious  interest  than 
of  practical  use  to  the  profession  of  this  State, 
for  whom  principally  these  reports  are  com- 
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piled;  wherefore  the  reporter,  reluctantly,  has 
come  to  the  conclusion  to  refrain  from  attempt- 
1 7  O*]  ing  *even  a  synopsis  of  the  arguments  of 
the  learned  counsel  and  from  giving  any  part 
of  the  opinions  delivered,  except  one  or  two 
conclusions  contained  in  the  opinion  of  the 
Chief  Justice. 

After  a  full  examination  of  the  elementary 
treatises  on  the  subject  of  wills,  and  most  of 
the  cases  bearing  upon  this  question,  the  Chief 
Justice  lays  down  the  following  propositions  : 
First.  That  according  to  the  common  law,  as 
generally  received  and  understood  in  England 
as  well  as  in  this  country  Apr.  19,  1775,  when 
the  common  law  of  England  was  by  the  Consti- 
tution adopted  as  part  of  the  law  of  this  State.the 
paper  propounded  as  a  will  in  this  case  would 
have  been  admitted  to  probate,  although  it  was 
not  signed  by  the  testator  at  the  end  thereof, 
had  an  attestation  clause  and  was  unattested 
by  witnesses;  and  second.  That  although  ac- 
cording to  the  modern  decisions  of  the  Eccle- 
siastical Courts  of  England,  if  there  be  an  at- 
testation clause  to  the  paper  propounded  as  a 
will,  and  it  be  unattested  by  witnesses,  such 
clause  raises  a  presumption  against  the  paper 
as  furnishing  proof  that  a  further  act  was  con- 
templated to  be  done,  still  such  presumption  is 
but  slight  and  may  be  rebutted  by  slight  cir- 
cumstances ;  and  after  examining  this  case, 
tested  by  this  principle,  he  comes  to  the  con- 
clusion that  the  paper,  propounded  should  be 
admitted  to  probate  as,  in  his  opinion,  the  cir- 
cumstances fully  rebut  the  slight  presumption 
arising  from  the  non-execution  of  the  paper  in 
the  presence  of  witnesses. 

Cited  ln-18  Wend..  285;  1  Bradf.,  448;  5  Leg.  Obs., 
262. 


WILLIAMSON,  Assignee  of  THOMAS  R.HYEK, 

Appellant, 

AND 

WALTER  E.  HYER,  Administrator,  &c., 
Respondent. 

Practice — Appeal  from  Order — Lies,  When. 

An  appeal  from  an  order  refusing  a  rehearing  of 
a  motion  for  instructions  to  a  master  as  to  the  ex- 
amination of  a  witness  will  not  be  entertained. 

It  seems  that  an  appeal  would  not  be  sustained  in 
any  case  from  an  order  of  the  Chancettm  refusing 
a  rehearing,  unless  under  very  peculiar  circum- 
stances. 

MOTION  to  dismiss  appeal.  Sep.  18,  1827, 
Thomas  R.  Hyer  exhibited  his  bill  in  the 
171*]  Court  of  Chancery,  *against  the  re- 
spondent and  others,  praying  an  account  of  the 
rents,  issues  and  profits,  and  of  the  proceeds  of 
the  sales  of  certain  real  estate  late  of  Gerritt  Hy- 
er, of  the  City  of  N.  Y. ,  deceased.  The  respond- 
ent being  the  administrator  of  the  estate  of  G. 
Hyer,  and  the  others  being  the  widow  and  the 


NOTE.— Appeal — Lies  when— An  appeal  does  not  lie 
from  all  orders.  Trustees  of  Huntlngton  v.  Nicoll, 
3  Johns.,  666 ;  see  also,  Buell  v.  Street,  9  Johns.,  448 ; 
Rowley  v.Van  Benthuysen,  Itt  Wend.,13B9 ;  McCredle 
v.  Senior,  4  Paige,  378 ;  Beach  v.  Fulton  Bank,  2 
Wend.,  £>5 ;  Rogers  v.  Hosack,  18  Wend.,  319 :  Ander- 
son v.  White,  10  Paige.  575 :  Tripp  v.  Cook.  26  Wend., 
143 ;  Chapman  v.  Hammereley,  4  Wend.,  173. 

As  to  the  (fiWmrf  mil  lietireen  atj^calalilt  and  non- 
appcalabk  orders,  see  Buell  v.  Street,  9  Johns.,  443  : 
Beach  v.  Fulton  Bank,  2  Wend.,  243. 
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children  and  representatives  of  the  deceased, 
put  in  their  answer  in  July,  1828.  Dec.  19, 
1827,  Thomas  R.  Hyer  executed  a  mortgage  to 
Halsey  Rogers  of  an  undivided  fifth  part  of  all 
the  real  estate  whereof  Gerrit  Hyer  died  seised 
in  the  City  of  N.Y.,  to  secure  the  payment  of 
$5,500,  and  as  a  further  security,  by  an  instru- 
ment in  writing  of  the  same  date  with  the  mort- 
gage, charged  his  share  of  the  personal  estate 
of  G.  Hyer  with  the  payment  of  the  said  sum. 
The  mortgage  and  the  other  instrument  were 
assigned  Jan.  28,  1828,  by  Halsey  Rogers  to 
Douw  D.  Williamson. 

In  the  progress  of  the  suit  in  chancery,  a 
witness  having  refused  to  answer  before  a  mas- 
ter certain  questions  put  to  him,  it  was  agreed 
between  the  parties  that  application  should  be 
made  to  the  Chancellor  for  instructions  to  the 
master  in  reference  to  the  examination;  which 
application  was  made  in  the  name  of  the  ap- 
pellant Jan.  20,  1829.  The  respondent  pro- 
duced an  order  from  the  appellant  for  the  dis- 
continuance of  the  suit,  and  the  Chancellor  de- 
nied the  motion,  with  costs,  with  liberty  to  the 
appellant  to  renew  the  same  on  additional  pa- 
pers. Feb.  8,  1829,  the  motion  was  renewed, 
when  the  respondent  opposed  the  same  on  af- 
fidavits setting  forth  the  order  for  discontinu- 
ance, bearing  date  Dec.  20,  1828,  and  an  assign- 
ment of  all  the  interest  of  the  appellant  in  the 
personal  estate  of  G.  Hyer,  deceased,  executed 
to  Sarah  Hyer,  one  of  the  defendants,  on  the 
day  last  mentioned,  and  denying  notice  of  the 
assignment  to  Halsey  Rogers  ;  whereupon  the 
motion  was  again  denied,  with  costs.  Apr.  23, 
1829,  a  petition  for  a  rehearing  of  the  last  mo- 
tion having  been  presented  and  heard,  was  de- 
nied by  the  Chancellor, -with  costs.  May  7, 1829, 
an  appeal  was  filed  in  the  Court  of  Chancery 
from  the  three  several  orders  made  by  the 
Chancellor,  and  Aug.  8, 1829,  the  petition  of  ap- 
peal was  filed  in  this  court. 

*Mr.  P.  W.  Radcliff,  for  motion.  [*172 
More  than  15  days  having  elapsed  after  the  first 
two  orders,  before  an  appeal  was  entered,  the 
party  is  too  late;  nor  can  he  appeal  from  an 
order  denying  a  rehearing,  the  object  of  which 
was  to  call  in  question  the  propriety  of  the  for- 
mer orders;  for  if  allowed,  the  statute  limiting- 
appeals  upon  interlocutory  orders  might,  in 
every  case  be  evaded,  as  a  petition  for  rehear- 
ing may  be  presented  after  a  lapse  of  years. 

Williamson  acquired  his  interest  previous  to 
either  of  the  orders  made  by  the  Chancellor.  If 
the  suit  was  conducted  with  his  knowledge, 
he  is  bound  as  a  party  by  those  orders;  it"  a 
stranger  to  the  suit,  he  has  no  right  to  appeal. 

An  application  for  a  rehearing  is  addressed 
to  the  discretion  of  the  court,  and  the  order 
made  thereon  is  not  the  subject  of  appeal.  3  P. 
Wms.,  8  ;  1  Ambl.,  91  ;  1  Johns.  Ch.,  48  ;  1 
Harr.,  650;  1  Madd.,  360,  361.  An  appeal  will 
not  lie  from  an  order  made  upon  a  petition 
presented,  unless  it  involves  the  merits  of  a 
controversy;  this  was  a  mere  question  of  prac- 
tice. 

Memra.W.  P.  M.  Wood  and  A.  Burr,  con- 
tra. Williamson,  though  not  a  party  to  the  rec- 
ord, has  the  right  to  appeal.  By  the  assign- 
ment he  obtained  a  specific  lien  upon  the  fund 
in  question,  and  as  assignee  is  entitled  to  pro- 
tection. The  appeal  is  given  to  "  all  persona 
aggrieved."  An  administrator  de  bonit  non  has 
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been  allowed  to  prosecute  a  writ  of  error  on  a 
judgment  against  the  estate  he  represented.  8 
Cow.,  333. 

The  orders  appealed  from  affect  the  merits 
of  the  case.  They  were  made  on  the  ground 
that  the  nominal  complainant  had  discontinued 
the  suit.  Unless  the  decision  is  made  purely  on 
a  point  of  practice  an  appeal  lies.  5 Cow.,  719; 
9  Johns.,  443;  2  Wend.,  573. 

An  appeal  from  an  order  of  chancery  neces- 
sarily brings  up  all  prior  orders  connected  with 
it.  17  Johns.,  548;  5  Cow.,  719;  1  Johns.  Cas., 
498. 

Mr.  Justice  Marcy  said  he  could  scarcely 
conceive  of  a  case  in  which  an  appeal  from  an 
order  of  the  Chancellor  refusing  a  rehearing 
ought  to  be  sustained.  Such  application  is  ad- 
dressed purely  to  the  discretion  of  the  Chan- 
173*]  cellor,  and  *strong  indeed  must  be  the 
circumstances  in  such  a  case,  to  induce  this 
court  to  sustain  an  appeal.  Besides,  it  is  very 
questionable  whether  an  order  refusing  instruc- 
tions to  a  master  as  to  the  discharge  of  his  du- 
ties can  be  the  subject  of  an  appeal.  The  party 
is  not  remediless;  on  the  coming  in  of  the  re- 
port, if  the  master  has  omitted  what  he  ought 
to  have  done,  or  on  the  contrary,  has  done 
what  he  ought  not  to  have  done,  the  party  has 
a  right  to  except  to  his  report,  and  then  the 
conduct  of  the  master  is  properly  inquirable 
into.  For  these  reasons,  he  was  of  opinion  that 
the  appeal  should  be  dismissed. 

Ch.  J.  Savage  concurred,  and  especially 
for  the  reason,  that  if  the  appeal  was  sustained 
the  statute  limiting  appeals  from  interlocutory 
orders  to  fifteen  days  would  be  evaded.  If  the 
appeal  from  the  order  refusing  a  rehearing  is 
sustained,  the  previous  orders  are  necessarily 
opened,  being  directly  connected  with  the  order 
last  made. 

This  being  the  unanimous  opinion  of  the 
court,  the  appeal  was  thereupon  ordered  to  be  dis- 
missed, with  costs. 

Cited  in-15  Wend.,  86 ;  16  Wend.,  376 :  8  Barb.,  85 ; 
Co.  K.,  125 ;  32  N.  J.  E.,  274. 


CHAPMAN,   Appellant, 

AND 

HAMMERSLEY  ET  AL.  Respondents. 

Practice — Appeal  from  Order — Lies,  When. 

An  appeal  does  not  lie  from  an  order  of  the  Chan- 
ftttar  directing  the  sale  of  property,  the  subject  of 
contest  between  the  parties  litigant,  and  ordering 
the  money  to  be  brought  into  court  to  abide  the 
final  order  to  be  made  upon  the  rights  of  the  parties: 
such  order  relating  only  to  the  preservation  of  the 
property,  and  not  affecting  the  merits  of  the  cause. 

MOTION  to  dismiss  appeal.  In  Sep.,  1826, 
Chapman  filed  a  bill  in  chancery  against 
the  respondents,  stating  that  Hammersley  and 
himself,  as  trustees  for  Jessy  Ann  Dyett  and 
her  husband  Joshua  Dyett,  purchased  and  be- 
came seised  in  May,  1823,  of  a  certain  manu- 
facturing establishment,  called  the  Dutchess 
•Cotton  Factory,  subject  to  a  certain  agreement 
between  the  appellant  and  the  respondents.  In 
1825  Chapman  having  made  advances  and  in- 
curred responsibilities  in  carrying  on  the  busi- 
174*]  ness  of  the  factory,  sold  *his  interest 
to  Dyett,  the  husband,  who  paid  him  $10,000 
on  account  of  the  same,  and  agreed  to  liquidate 
and  pay  his  accounts  in  reference  to  the  busi- 
4570 


ness  of  the  factory  which  he  had  conducted, 
Chapman  retained  a  lien  on  the  property  until 
he  was  fully  satisfied.  The  bill  states,  that 
though  some  progress  was  made  towards  a 
general  liquidation  of  the  accounts,  the  same 
had  never  been  completed;  the  complainant 
claims  a  large  balance  as  due  to  him,  and  prays 
that  an  account  may  be  taken  between  him  and 
the  concern  ;  that  Dyett  may  be  decreed  to  pay 
the  same,  and  in  default  of  payment,  that  the 
factory  with  its  appurtenances"  be  sold  under 
the  direction  of  the  Court  of  Chancery,  subject 
to  certain  mortgages  being  liens  thereon,  and 
that  after  satisfying  such  mortgages,  the  bal- 
ance found  due  to  Chapman  be  paid,  and  that 
in  the  meantime  a  receiver  be  appointed  to  take 
charge  of  the  factory  and  that  Dyett  be  en- 
joined from  any  agency  in  the  concern.  An 
injunction  accordingly  issued.  In  May  Term, 
1829,  of  the  Court  of  Chancery,  the  respondents 
presented  their  petition  to  the  Chancellor,  stat- 
ing that  the  establishment  was  very  much  em- 
barrassed with  debts  ;  that  a  decree  had  been 
rendered  in  the  equity  court  of  the  second  cir- 
cuit, by  which  a  large  portion  of  the  machinery 
of  the  factory  had  become  liable  to  sale  by 
execution  ;  that  the  complainant  had  become 
insolvent ;  that  the  personal  services  of  Dyett 
in  the  factory  were  necessary  to  the  prudent 
and  economical  conducting  of  the  affairs  of  the 
factory,  without  whose  aid  Hammersley  prayed 
he  might  not  be  required  to  prosecute  the 
manufacturing  business,  being  totally  unac- 
quainted with  the  same,  and  that  the  concern 
could  not  be  saved  from  utter  ruin  in  any  other 
way  than  by  a  speedy  sale  of  the  whole  estab- 
lishment, subject  to  the  outstanding  liens  re- 
maining thereon.  July  27  last,  the  Chancellor 
made  an  order  directing  a  sale  of  the  premises 
after  six  weeks'  notice  in  three  public  newspa- 
pers, requiring  as  the  terms  of  sale  a  payment 
in  cash  of  a  sufficient  amount  to  pay  and  satisfy 
the  decree  rendered  fn  the  court  of  equity,  a 
further  payment  in  cash  of  ten  per  cent,  on  the 
residue  of  the  purchase  money,  and  a  bond  and 
mortgage  for  the  balance,  payable  in  four  equal 
semiannual  installments,  and  directing  the  pro- 
ceeds *of  the  sale  to  be  brought  into  [*175 
court.  From  this  order  Chapman  appealed  ; 
to  dismiss  which  appeal,  the  motion  was  made. 

Mr.  H.  W.  Warner,  for  motion. 

Mr.  Justice  Marcy.  The  order  made  by 
the  Chancellor  cannot  affect  the  merits  of  the 
cause  and,  therefore,  is  not  the  subject  of  ap- 
peal. It  is  aside  of  the  merits,  and  relates  only 
to  the  preservation  of  the  property.  The  rights 
of  the  respective  parties  are  not  passed  upon. 
Besides,  the  sale  will  be  public  and  open  to  the 
competition  of  the  parties  as  well  as  strangers. 
The  presumption  is,  the  property  will  bring  its 
fair  value  ;  the  appellant,  therefore,  cannot  be 
injured.  In  his  bill,  he  himself  asks  for  a  sale 
of  the  property  after  the  accounts  are  taken  ; 
why  should  he  object  to  a  sale  now,  inasmuch 
as  the  proceeds  are  to  be  brought  into  court  to 
abide  such  order  as  the  rights  of  the  parties 
may  require  after  they  are  ascertained  ?  I  am 
of  opinion  that  the  appeal  ought  to  be  dismissed. 

This  being  the  unanimous  opinion  of  the 
court,  the  appeal  was  dismissed,  accordingly. 

Cited  in— 16  Wend.,  376;  4  Sandf.  Ch.,  339:  47  N.  Y., 
473 ;  2  Barb.,  533  ;  8  Barb ,  85 ;  4  How.  Pr.,  167 ;  3  Abb. 
N.  C.,  64  ;  6  Leg.  Ob8.,  211 ;  1  Co.  R.,  88 ;  5  Kan.,  253. 
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HOUGHTON  v.  STARR,  Administratrix,  &c. 

Practice — Defective  Verdict  —  Damages  Found 
Greater  than  Amount  Claimed  —  General 
Judgment — Writ  of  Error. 

Where  there  was  a  defective  verdict  In  a  case : 
•where  the  damages  found  by  the  Jury  exceeded  the 
damages  claimed  in  the  declaration ;  where  the  judg- 
ment was  entered  for  only  the  damages  and  costs  in 
an  action  of  debt ;  and  where  the  judgment  was 
general  instead  of  special,  exempting  the  body  of 
the  defendant  from  imprisonment  after  a  confession 
of  a  plea  of  an  insolvent  discharge,  the  Court  for 
the  Correction  of  Errors  dismissed  a  writ  of  error 
with  costs,  on  the  ground  that  the  party  might  have 
obtained  relief  in  the  court  below  had  he  there 
sought  it. 

It  was  shown  in  this  case  that  after  the  entry  of 
the  judgment,  and  before  the  suing  out  of  the  writ 
of  error,  the  defendant  below  applied  to  the  Su- 
preme Court  to  set  aside  the  proceedings  of  the 
plaintiff  for  irregularity ;  but  it  was  not  snown  that 
he  had  asked  for  a  correction  of  the  specific  errors 
relied  on  for  a  reversal  of  the  judgment. 

Citations— 2  Wend..  137 ;  12  Johns.,  493 :  13  Johns., 
561 :  17  Johns.,  469 :  3  Wend.,  667 ;  8  Johns.,  74 :  2  Ld. 
Raym.,  1005 :  1  Salk.,  368 ;  2  Cow.,  31. 

ERROR  from  the  Supreme  Court.  Lydia 
Starr,  as  administratrix  of  Samuel  Starr, 
176*J  deceased,  declared  against  * Jacob 
Houghton  in  the  Supreme  Court  in  debt.  The 
declaration  contained  two  counts,  the  first  on  a 
writing  obligatory  bearing  date  June  8,  1814, 
by  which  the  defendant  acknowledged  him- 
self to  be  indebted  to  the  intestate  in  his  life- 
time in  the  sum  of  $1,200  ;  and  the  second, 
also,  on  a  writing  obligatory  bearing  date  Aug. 
1,  1814,  by  which  the  defendant  acknowl- 
edged himself  to  be  indebted  to  the  intestate  in 
the  sum  of  $300,  concluding  to  the  damage  of 
the  plaintiff  $200.  The  defendant  pleaded 
non  estfactum  to  each  writing  obligatory,  and 
also  pleaded  a  discharge  obtained  by  him  Mar. 
7,  1820,  as  an  insolvent  debtor,  exempting  his 
body  from  imprisonment.  The  plaintiff  in 
an  entry  on  the  record  admitted  the  truth  of 
the  second  plea;  prayed  judgment,  and  entered 
on  the  record  the  judgment  in  the  usual  form, 
in  such  cases,  for  the  debt  and  damages,  to  be 
levied  not  on  the  person  of  the  defendant,  but 
on  his  lands,  goods  and  chattels,  &c. ,  and  then 
a  unica  taxatto,  and  an  award  of  a  venire  tarn 
quam.  The  jurv  in  the  postea  say  that  the  writ- 
ing obligatory  in  the  first  count  of  the  decla- 
ration mentioned  is  the  deed  of  the  defendant, 
and  they  assess  the  damages  of  the  plaintiff  on 
occasion  of  the  detaining  the  debt,  over  and 
above  her  costs  and  charges,  to  $1,200,  and  for 
those  costs  and  charges  to  six  cents ;  where- 
upon a  judgement  is  entered  that  the  plaintiff 
recover  against  the  defendant  "her  said  dam- 
ages, costs  and  charges  as  such  administratrix 
as  aforesaid  by  the  jurors  aforesaid,  in  form 
aforesaid  assessed,  and  also  $57,  for  her  costs 
and  charges  by  the  court  now  here  adjudged 
of  increase  to  the  said  L.  S.,  with  her  assent, 
which  said  damages  costs  and  charges  in  the 
whole  amount  to  $1,257,  and  the  said  Jacob 
Houghton  in  mercy,  &c."  The  judgment  was 
entered  as  of  October  Term,  1827,  and  signed 
Oct.  29th,  1827. 

To  show  that  the  questions  intended  to  be 
presented  on  the  writ  of  error  had  been  dis- 
tinctly presented  to  and  passed  upon  by  the 
Supreme  Court,  exemplifications  of  certain 
proceedings  had  in  that  court  subsequent  to 
the  entry  of  the  judgment  there,  were  read; 
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from  which  it  appeared  that  at  the  February 
Term,  1828,  of  that  court,  an  application  was 
made  to  the  court  to  set  aside  the  judgment 
and  the  execution  issued  *thereon  for  [*  1 7  7 
irregularity,  founded  on  an  affidavit  setting 
forth  the  facts  above  detailed,  and  in  addition 
stating  the  issuing  of  an  execution,  reciting  a 
judgment  for  $1,200  debt  and  $57  damages, 
and  directing  the  levy  of  $1.257  damages  and 
costs,  with  interest  from  Oct.  29,  1827;  and  it 
further  appeared  that  the  court  denied  the  mo- 
tion, but  allowed  the  plaintiff  to  amend  her 
execution  by  making  it  conformable  to  the 
judgment,  and  directed  the  plaintiff  to  pay  the 
costs  of  the  amendment  and  of  the  motion. 

Mr.  J.  L.  Wendell  rose  to  argue  the  case 
for  the  plaintiff  in  error,  when, 

Mr.  S.  M .  Hopkins,  for  the  defendant  in 
error,  objected  to  the  argument  proceeding, 
contending  that  the  plaintiff  in  error  was  not 
entitled  to  be  heard,  inasmuch  as  it  was  not 
shown  that  the  questions  intended  to  be  raised 
here  had  been  presented  to  and  passed  upon 
by  the  Supreme  Court.  He  insisted  that  this 
could  be  done  only  by  producing  the  opinion 
pronounced  by  that  court ;  and  If  no  opinion 
had  been  given  by  that  court,  it  was  manifest 
that  they  had  not  given  any  judgment  which 
this  court  could  review.  He  objected  to  this 
novel  mode  of  proceeding,  of  opening  the  argu- 
ment of  a  writ 'of  error  which  of  necessity 
must  be  on  the  record  alone,  by  reading  ex- 
emplifications of  affidavits  and  other  proceed- 
ings in  the  cause  forming  no  part  of  the  rec- 
ord, and  from  them  attempted  to  show  error  in 
the  record.  Error  he  said  could  not  be  shown 
by  matter  dehorn  the  record.  5  Johns.,  318. 
Besides,  the  papers  produced  only  showed  that 
questions  of  irregularity  had  been  submitted 
to  the  Supreme  Court,  whereas  here  the  rec- 
ord was  attacked  for  error;  and  if  such  papers 
could  be  read,  they  ought  to  have  been  brought 
in  by  certiorari,  on  alleging  diminution,  so  as 
to  give  the  opposite  party  a  knowledge  of  the 
proceeding. 

Mr.  J.  L.  Wendell,  for  the  plaintiff  in  er- 
ror. The  errors  relied  on  for  the  reversal  of 
the  judgment  are  :  1.  The  verdict  was  imper- 
fect, the  jury  having  passed  only  upon  the  is- 
sue joined  upon  the  first  count  of  the  declara- 
tion, leaving  the  issue  upon  the  second  count 
entirely  undisposed  of  ;  2.  The  damages  as- 
sessed *by  the  jury  exceed  the  damages  [*  1 7  8 
claimed  in  the  declaration  ;  3.  The  judgment 
is  in  assumpsit,  though  the  action  is  in  debt; 
and  4.  The  judgment  is  general,  whereas  it 
should  have  been  special,  exempting  the  body 
of  the  defendant  from  imprisonment. 

In  answer  to  the  preliminary  objection,  he 
said  it  was  competent  to  the  Supreme  Court  to 
have  set  aside  the  judgment  as  irregular  ;  and 
the  plaintiff  in  error  having  applied  there  in 
vain  for  redress,  has  a  right,  within  the  most 
rigid  rules  of  construction  of  the  Jurisdiction 
of  this  court,  to  come  here.  2  Wend.,  148, 147. 
The  reasons  of  the  Supreme  Court  for  refusing 
the  motion  are  not  material,  and  need  not  to  be 
produced;  for  the  writ  of  error  is  not  brought 
for  the  erroneous  decision  of  the  motion — a 
writ  of  error  not  lying  on  an  interlocutory  or- 
der. 12  Johns.,  55-57,  62.  That  proceeding  is 
shown  solely  in  compliance  with  the  decisions 
of  this  court,  requiring  the  party  asking  the  in- 
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terference  of  this  court  to  show  that  he  has  ap- 
plied to  the  court  below  for  redress  before 
prosecuting  his  writ  of  error.  It  is  admitted 
the  proceeding  is  novel,  but  it  is  rendered  nec- 
essary by  the  decisions  of  this  court.  The  pro- 
ceedings in  the  court  below  may  be  shown  as 
well  by  exemplifications  of  those  proceedings, 
as  by  bringing  them  into  court  by  certioran  or 
alleging  diminution.  Indeed,  a  cerliorari  is 
considered  as  inapplicable;  for  the  motion  to 
set  aside  the  judgment  forms  no  part  of  the 
record,  which  only,  or  its  branches,  such  as  an 
original,  &c.,  can  be  brought  up  by  certiorari. 
Tidd  Pr.,  662,  1103. 

Independent,  however,  of  a  previous  appli- 
cation to  the  Supreme  Court,  the  plaintiff  in 
error  is  entitled  to  be  heard.  The  plaintiff  be- 
low took  a  judgment  in  assumpsit  when  the  ac- 
tion was  debt.  Besides,  the  judgment  is  gen- 
eral when  it  ought  to  have  been  special  against 
the  property,  exempting  the  body  of  the  de- 
fendant from  imprisonment.  The  plaintiff  was 
bound  to  enter  such  special  judgment  upon 
the  record.  Tidd  Pr.,  633;  2  Archb.,  93;  Tidd 
Forms,  175.  The  entry  preceding  the  unica 
taxatio  is  not  a  judgment ;  it  is  an  entry  sim- 
ply, conditional  in  its  terms,  depending  upon 
the  other  issues  being  found  for  the  plaintiff, 
17D*]  and  which  goes  *for  nothing  if  such 
other  issues  are  not  so  found.  2  Wend. ,  300. 
The  case,  therefore,  is  supposed  to  come  direct- 
ly within  the  principle  Palmer  v.  Lorillard,  16 
Johns.,  353,  where  Chancellor  Kent  said  it 
would  be  shocking  the  common  sense  of  jus- 
tice to  permit  a  judgment  to  stand  to  which  a 
party  is  not  entitled;  which  opinion  is  cited 
with  approbation  in  2  Wend.,  147.  Not  having 
voluntarily  abandoned  the  opportunity  of  ob- 
taining relief  in  the  court  below,  but  on  the 
contrary  having  sought  in  vain,  the  plaintiff  is 
entitled  to  relief  here.  2  Cow.,  51-55. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  This  court  has  re- 
peatedly decided,  and  it  is  now  the  setted  law, 
that  a  writ  of  error  to  this  court  cannot  be  sus- 
tained, except  in  those  cases  where  the  matters 
assigned  for  error  have  been  actually  consid- 
ered by  the  court  below,  or  fairly  presented  to 
that  court  in  such  a  manner  that  they  might 
have  been  considered  and  passed  upon  there. 
In  Campbell  v.  Stakes,  2  Wend.,  137,  I  had  oc- 
casion to  review  the  several  cases  on  this  sub- 
ject, and  the  conclusion  at  which  I  have  ar- 
rived was  unanimously  concurred  in  by  this 
court  in  the  decision  of  that  case.  But  the  par- 
ticular mode  in  which  the  question  should  be 
presented  to  the  court  below,  or  what  evidence 
this  court  will  require  to  show  it  has  been  so 
presented,  has  never  been  definitively  settled. 

In  Sands  v.  HUdreth,  12  Johns.,  493,  it  ap- 
peared on  the  face  of  the  decree  that  it  was 
taken  by  default ;  and  the  Chancellor,  when 
called  upon  for  his  reasons,  said  he  had  none 
to  assign,  as  the  decree  was  made  as  a  matter 
of  course,  by  the  defendant's  default.  In  Gels- 
ton  v.  Hoyt,  13  Johns.,  561,  the  objection  could 
not,  in  the  ordinary  mode  of  entering  such 
judgments,  appear  upon  the  record;  but  from 
the  opinion  of  the  Chancellor  in  that  case,  it  ap- 
pears that  the  judges,  when  called  on  to  assign 
their  reasons,  stated  that  the  judgment  was 
given  without  examination  because  the  defend- 
ant's counsel  appeared,  but  declined  arguing 
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the  case,  when  the  same  was  called;  and  on  the 
information  thus  obtained,  *this  court  [*18O 
refused  to  examine  the  questions  presented  by 
the  demurrer.  In  Henry  v.  Cuyler,  17  Johns., 
469,  the  question  came  up  on  demurrer  in  the 
Supreme  Court,  and  as  that  court  had  previous- 
ly decided  the  same  question  in  another  suit, 
the  parties  thought  it  unnecessary  to  re-argue 
it  there,  and  the  judgment  passed  sub  silentio 
by  consent,  with  an  understanding  that  a  writ 
of  error  was  to  be  brought  to  test  the  correct- 
ness of  the  previous  decision.  This  court  acted 
on  the  information  of  the  judges.that  the  ques- 
tion had  never  been  submitted  to  them  in  the 
particular  cause  under  consideration,  and 
quashed  the  writ  of  error,  although  no  objec- 
tion was  made  on  that  account  by  the  defendant 
in  error.  In  Bemus  v.  Beekman,  3  Wend.,  667. 
decided  by  this  court  in  Dec.  last,  the  plaintiff 
in  error  alleged  diminution,  and  brought  up 
the  minutes  of  the  circuit  and  a  rule  of  the  Su- 
preme Court  allowing  the  defendant  in  error 
to  amend  the  verdict ;  from  which,  as  well  as 
from  the  opinion  of  that  court,  it  appeared 
that  the  verdict  was  defective,  and  that  the 
plaintiff  in  error  had  applied  for  a  venire  de 
novo  on  that  account. 

From  these  cases,  it  appears  that  the  infor- 
mation of  the  judges,  when  called  upon  for 
their  reasons,  is  the  usual  evidence  on  which 
this  court  acts  in  deciding  whether  the  mat- 
ters assigned  for  error  were  presented  to  the 
court  below  for  its  decision.  I  think  if  the 
plaintiff  in  error  does  not  produce  the  reasons 
of  the  court  for  the  decision  which  is  alleged 
to  be  erroneous,  it  is  prima  facie  evidence  that 
the  court  has  not  actually  passed  on  the  ques- 
tion; but  he  may  show  that  for  some  particular 
cause,  the  reasons  of  the  court  below  cannot 
be  obtained,  although  the  court  has  actually 
passed  upon  the  question.  This  court  can  only 
reverse  the  judgment  upon  errors  appearing  on 
the  record  and  proceedings  brought  up  by  the 
writ  of  error,  or  by  certiorari;  but  the  evidence 
on  which  we  are  to  decide  whether  we  will 
look  into  the  alleged  errors  in  the  record  is  of 
a  different  description.  Where  a  motion  iu 
arrest  of  judgment  has  been  made,  a  certified 
copy  of  the  order  denying  the  motion  and  a 
copy  of  the  points  which  were  submitted  to 
the  court  on  that  application,  would,  probably, 
be  sufficient. 

*As  to  the  time  and  manner  of  bring-[*  181 
ing  questions  before  the  Supreme  Court, which 
the  party  wishes  to  review  on  error,  that  must 
in  all  cases  depend  upon  the  ordinary  practice 
of  that  court.  If  the  declaration  is  defective 
the  defendant  must  demur,  or  move  in  arrest 
of  judgment.  If  the  question  arises  on  a  bill 
of  exceptions  or  special  verdict,  the  case  must 
be  argued,  or  submitted  to  the  court,  upon  the 
questions  of  law  raised  therein.  If  there  is  a 
defective  verdict,  the  party  should  move  in  ar- 
rest, or  apply  for  a  venire  de  novo,  before  the 
rule  for  judgment  becomes  absolute.  If  the 
proceedings  previous  to  the  judgment  are  regu- 
lar, and  the  plaintiff  makes  up  an  erroneous 
record  by  which  the  adverse  party  is  injured, 
the  latter  should  apply  to  the  court,  the  first  op- 
portunity, to  correct  the  record,  so  as  to  make 
it  correspond  with  the  judgment,  which  the 
plaintiff  was  entitled  to  enter  under  his  com- 
mon rule,  or  the  previous  decision  of  the  court 
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— in  other  words.he  should  apply  to  that  court, 
at  the  proper  time  and  in  the  proper  manner, 
to  do  what  this  court  would  direct  to  be  done 
if  the  writ  of  error  was  sustained. 

In  determining  whether  the  matters  assigned 
for  error  in  this  case  were  properly  presented 
to  the  Supreme  Court,  I  find  it  very  difficult  to 
refrain  from  expressing  an  opinion  011  the  ques- 
tion whether  they  afford  sufficient  grounds  for 
reversing  this  judgment  under  any  circum- 
stances. It  will,  therefore,  be  necessary  to  ex- 
amine each  distinct  matter  separately. 

The  first  objection  to  the  Judgment,  which 
the  plaintiff  in  error  makes,  it  that  the  plead- 
ings are  in  debt,  and  the  judgment  is  in  assump- 
sit.  This  question  could  not  have  been  raised 
before  the  Supreme  Court,  as  there  is  not  the 
least  foundation  for  it  in  fact.  The  first  count 
of  the  declaration  is  in  debt,  on  a  sealed  obli- 
gation for  $1,200,  dated  in  June,  1814.  If  it 
was  necessary  to  support  the  judgment,  this 
court  would  presume  it  was  a  single  bill,  and 
that  the  damages  assessed  by  the  jury  were  for 
the  14  years  interest  thereon,  as  nothing  to  the 
contrary  appears  on  the  record.  In  that  case 
the  plaintiff  below  would  be  entitled  to  a  judg- 
ment both  for  the  debt  and  damages  ;  and  the 
defendant  could  not  reverse  the  judgment  for 
damages  and  costs,  to  which  the  plaintiff  was 
182*]  *entitled,  because  he  had  neglected  to 
take  a  judgment  for  his  debt  also.  Miller  v. 
Miller,  8  Johns.,  74.  If  this  court  should  re- 
verse the  judgment  on  that  ground,  it  would  be 
obliged  to  give  such  judgment  as  the  court  be- 
low ought  to  have  given;  that  is,  a  judgment 
against  the  plaintiff  in  error,  both  for  debt  and 
damages.  If  he  had  applied  to  the  Supreme 
Court  to  have  such  a  judgment  entered  against 
him,  I  presume  it  would  have  been  granted 
without  opposition.  It  appears  from  some  of 
the  papers  before  us,  though  not  from  the  re- 
cord, that  the  instrument  mentioned  in  the  first 
count,  was  a  bond  for  the  payment  of  money, 
and  that  the  principal  and  interest  a  little  ex- 
ceeded the  penalty  ;  and  I  presume  the  jury, 
by  mistake,  assessed  damages  to  $1,200,  in  ad- 
dition to  the  debt.  As  the  condition  of  the 
bond  did  not  appear  upon  the  record,  if  the  de- 
fendant was  injured  by  this  finding,  his  proper 
remedy  was  by  an  application  for  a  new  trial. 
But  I  presume  even  that  was  not  necessary,  as 
the  court  would  not,  under  the  judgment  for 
the  penalty,  permit  the  party  to  levy  anything 
more  than  was  actually  due. 

The  second  objection  is,  that  the  jury  have 
found  damages  beyond  the  sum  laid  in  the  dec- 
laration. If  the  party  had  moved  in  arrest,  or 
applied  for  a  new  trial  on  that  ground,  the  ad- 
verse party  might  have  remitted  the  excess  on 
the  record.  Not  having  made  such  application 
to  the  court  below,  it  cannot  now  be  alleged  for 
«rror;  especially  in  a  case  where,  from  his  own 
showing,  it  is  mere  matter  of  form. 

The  third  objection  is,  that  the  jury  assessed 
damages  when  no  breaches  were  assigned.  It 
is  not  necessary  to  assign  breaches  on  a  simple 
money  bond;  and  the  damages  do  not  purport 
to  be  for  any  breach  of  the  condition  of  a  bond, 
but  for  the  detention  of  the  debt.  If  there  was 
any  substance  in  this  objection,  it  clearly  was 
a  case  for  a  new  trial,  or  for  a  motion  in  arrest, 
which  should  have  been  made  before  the  rule  for 
judgment  became  absolute. 
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The  fourth  objection  is  founded  on  the  ad- 
missions made  in  the  plea  to  the  assignment  of 
errors.  A  vicious  plea  to  an  assignment  of  er- 
rors in  law  will  not  make  a  judgment  errone- 
ous which  would  not  have  been  so  if  the  party 
had  put  in  the  ordinary  joinder  in  error.  In 
such  cases  the  court  must  *still  look  [*183 
into  the  record,  to  see  if  it  is  erroneous.  It  is 
otherwise  where  error  in  fact  is  assigned  ;  be- 
cause the  defective  bar  is  an  admission  of  the 
fact.  Carlton  v.  Mortagh,  2  Ld.  Raym.,  1005; 
S.  C.,  1  Salk.,  268. 

The  last  objection  is,  that  the  judgment 
should  have  been  so  entered  as  to  exempt  the 
body  of  the  defendant  from  execution.  The 
plea  of  the  discharge  under  the  Insolvent  Act  is 
admitted  to  be  true;  and  if  there  was  any  rea- 
son to  suppose  the  judgment,  as  actually  en- 
tered in  this  cause,  could  subject  the  body  of 
the  defendant  to  imprisonment,  I  should  en- 
deavor, if  possible,  to  get  over  the  objections 
of  form,  and  reverse  the  judgment.  But  im- 
mediately after  the  plea  of  the  discharge,  and 
the  plaintiff's  admission  of  its  truth,  a  formal 
judgment  is  entered  on  the  record  that  the  debt 
and  damages,  if  recovered,  shall  not  be  levied 
on  the  person  of  the  defendant,  but  only  on  his 
lands  and  goods;  and  the  giving  of  judgment, 
as  to  the  debt  and  the  assessment  of  the  dam- 
ages, is  stayed  until  the  trial  of  the  issue  joined 
on  the  other  plea.  There  is  nothing  in  the  last 
judgment  at  all  inconsistent  with  this  judgment 
of  exemption  as  to  the  body,  and  I  think  it 
would  have  been  entirely  useless  to  repeat  it 
again  upon  the  record.  But  if  such  repetition 
was  necessary,  and  the  record  was  defective  in 
this  particular,  I  think  the  defendant  should 
have  applied  to  add  this  judgment  of  exemp- 
tion to  that  for  the  damages  and  costs,  instead 
of  applying  to  set  aside  the  judgment  for  ir- 
regularity. The  judgment  was  properly  en- 
tered, and  could  not  be  set  aside  for  irregular- 
ity ;  but  if,  in  making  up  the  record  of  that 
judgment,  it  was  erroneous  in  not  conforming 
to  the  judgment  which  the  plaintiff  was  entitled 
to  under  his  previous  proceedings,  the  defend- 
ant should  have  applied  to  have  the  record  cor- 
rected, so  as  to  conform  to  the  judgment.  The 
execution  against  the  property  of  the  defend- 
ant was  irregular,  because  it  did  not  conform 
to  the  judgment ;  and  although  the  plaintiff 
was  permitted  to  amend,  he  was  ordered  to  pay 
the  costs  of  the  application. 

Another  defect  in  the  verdict  is  relied  on, 
which  is,  that  the  jury  have  not  passed  upon 
the  issue  loined  on  the  second  count ;  but  thi* 
also  could  have  been  brought  before  the  court 
*before  judgment,  and  probably  would  [*1 84 
have  been  cured  by  a  nolle  prosequi  as  to  that 
count. 

On  the  whole,  though  there  has  been  great 
carelessness  on  the  part  of  the  plaintiff,  in  the 
court  below,  either  as  to  the  proceedings  in  the 
cause,  or  in  making  up  the  record,  I  have  not 
been  able  to  discover  any  error  which  could 
possibly  injure  the  defendant,  or  deprive  him 
of  any  legal  right.  At  all  events  there  is  none 
which  has  been  presented  to  the  court  below 
in  such  a  manner  as  to  authorize  this  court  to 
review  the  decision  thereon. 

My  opinion,  therefore,  is,  that  we  ought  to 
diMiiiss  this  writ  of  error  with  costs. 

By  Mr.  kienator  Benton.  The  question  pre- 
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sented  upon  the  record  in  this  cause  has  never 
been  presented  to  the  consideration  of  or  re- 
viewed by  the  Supreme  Court,  and  the  plaint- 
iff here  alleges  that  the  court  can  take  no  no- 
tice of  the  proceedings  upon  the  motion  ;  and 
in  this  I  think  he  is  perfectly  correct,  because 
they  form  no  part  of  the  record  before  us,  and 
also  for  the  reason,  that  a  writ  of  error  cannot 
be  brought  upon  an  interlocutory  order  of  the 
Supreme  Court.  There  are  numerous  adjudged 
cases  which  seem  to  me  to  settle  the  law  of  this 
court,  upon  the  question  now  presented  for 
decision,  and  it  does  appear  to  me  that  if  the 
doctrine  of  stare  deems  is  to  be  acted  upon  in 
any  judicial  tribunal,  it  is  very  proper  to  apply 
it  in  an  appellate  court,  and  in  one  of  the  last 
resort. 

But  if  it  should  be  supposed  that  the  decis- 
ions do  go  to  the  extent  of  the  proposition  in- 
volved in  this  case,  then  I  apprehend  the  Con- 
stitution itself  presents  an  obstacle  which  can- 
not be  surmounted.  Article  5th,  section  1st, 
provides,  that  "when  an  appeal  from  a  decree 
in  chancery  shall  be  heard,  the  Chancellor  shall 
inform  the  court  of  the  reasons  for  his  decree;" 
"and  when  a  writ  of  error  shall  be  brought  on 
a  judgment  of  the  Supreme  Court,  the  justices 
of  that  court  shall  assign  the  reasons  for  their 
judgment."  The  6th  section  of  article  1st,  title 
1st,  of  chapter  1  of  the  third  part  of  the  Revised 
Statutes,  provides  that  the  reasons  of  the  Chan- 
cellor and  justices  of  the  Supreme  Court  shall 
185*]  be  submitted  *in  writing,  and  shall  be 
assigned  before  the  argument  of  the  appeal  or 
writ  of  error.  The  practice  of  this  court  has 
been,  for  a  considerable  time  immediately  pre- 
ceding its  enactment,  according  to  this  statu- 
tory provision. 

In  the  case  of  a  judgment  obtained  upon  a 
default,  and  also  where  a  party  neglected  to 
appear  and  argue  on  a  demurrer,  and  judg- 
ment was  pronounced  against  him,  the  writs 
of  error  were  dismissed.  The  same  practice 
has  been  held  in  relation  to  appeals  from  the 
Court  of  Chancery.  This  court  will  not  sus- 
tain an  appeal  from  an  order  to  take  a  bill  as 
confessed,  nor  where,  upon  a  regular  notice  of 
hearing,  the  party  neglects  to  appear  and  ar- 
gue, and  a  decree  is  pronounced  against  him 
upon  that  hearing. 

If  the  verdict  in  this  case  was  defective  and 
bad,  it  appears  to  me  the  plaintiff's  course  was 
clear  and  obvious,  he  should  have  presented 
the  questions  arising  upon  the  verdict  to  the 
Supreme  Court  in  the  first  instance;  but  in- 
stead of  doing  this,  he  comes  directly  to  this 
court  without  asking  the  court  below  to  apply 
a  corrective. 

In  the  case  of  Bemus  v.  Beekman,  recently 
decided  in  this  court,  the  objection  was  inter- 
posed, upon  the  argument,  that  the  writ  of  er- 
ror could  not  be  sustained  because,  as  was  al- 
leged, the  point  necessary  to  be  decided  by  this 
court,  and  upon  which  the  case  turned,  had 
not  been  submitted  to  and  reviewed  by  the  Su- 
preme Court;  this,  however,  did  not  appear  to 
be  the  fact.  Upon  diminution  alleged,  the 
certificate  of  the  circuit  clerk  and  a  copy  of 
the  rule  to  amend  the  verdict,  entered  at  the 
time  the  court  pronounced  this  decision,  was 
brought  up  by  eerliorari.  The  court  below, 
on  the  argument  of  the  case  there,  instead  of 
setting  aside  the  verdict,  and  awarding  a  venire 
574 


de  now,  permitted  the  party  to  amend.  This 
appeared  affirmatively  from  the  opinion  given, 
which  was  a  part  of  the  case,  and  the  copy  of 
the  rule  brought  up  on  the  certiorari.  We  can- 
not ascertain,  upon  an  inspection  of  the  record 
before  us,  that  the  attention  of  the  Supreme 
Court  has  ever  been  called  to  the  verdict  found 
or  to  any  question  arising  upon  the  record  on 
which  the  plaintiff  now  seeks  a  reversal  of  thi» 
judgment. 

*  In  the  case  of  Campbell  v.  Stakes,  [*18G 
the  writ  of  error  was  dismissed,  and  expressly 
upon  the  ground  that  the  questions  raised  upon 
the  argument  and  presented  by  the  record,  had 
not  been  passed  upon  by  the  Supreme  Court. 
The  record,  in  the  form  it  was  presented  to 
this  court,  had  never  been  before  the  Supreme 
Court,  nor  the  questions  distinctly  presented. 
I  am  of  opinion  that  the  writ  of  error  should 
be  dismissed,  with  costs,  without  hearing  the 
argument  upon  the  merits. 

3/r.  Senatoi-  Beardsley  also  delivered  an 
opinion  for  the  dismissal  of  the  writ  of  error, 
with  which  the  reporter  has  not  been  fur- 
nished. 

By  Mr.  Senator  Tracy.  I  consider  the 
question  before  the  court  as  wholly  prelimi- 
nary, and  in  that  point  of  view  only  have  I  ex- 
amined it.  In  my  judgment  the  cause  is 
brought  before  us  in  such  a  manner  that  we  are 
bound  to  look  into  the  record  to  see  whether 
there  be  error  or  not.  There  is  no  decision  of 
this  court  which,  in  my  opinion,  forbids  our 
so  doing,  although  the  court  has  gone  far  to- 
ward establishing  a  rule  which  would  preclude 
the  plaintiff  from  being  heard.  The  strongest 
case  is  that  of  Golden  v.  Knickerbocker,  2  Cow., 
31,  but  even  that  I  do  not  consider  as  prevent- 
ing us  from  entertaining  this  writ  of  error. 

If  there  be  a  substantial  error  in  the  record, 
the  plaintiff  may  assign  it.  The  only  judg- 
ment upon  which  this  court  can  pass,  is  the 
judgment  contained  in  the  record;  they  can- 
not review  the  decision  of  the  Supreme  Court 
upon  the  motion  to  set  aside  the  proceedings, 
because  that  was  an  interlocutory  order  with 
which  this  court  will  not  interfere;  but  if  there 
be  a  radical  error  in  the  record,  in  my  opinion 
they  have  the  power,  and  it  is  their  duty  to 
correct  it.  Suppose  a  plaintiff  in  his  declara- 
tion demands,  in  an  action  of  assumpsit,  the 
sum  of  $100,  and  shows  no  right  beyond  that 
amount,  and  yet  takes  a  judgment  for  $1,000, 
can  it  be,  when  this  manifest  error  and  fla- 
grant injustice  appears  upon  the  face  of  the 
record,  that  this  court  will  say  that  the  party 
is  remediless.  The  defendant  below  is  apprised 
by  the  declaration  of  the  extent  of  the  plaint- 
iff's demand,  he  makes  no  defense  and  permits 
judgment  to  go  against  him  by  default  ;  the 
plaintiff  takes  judgment  *f or  a  sum  ten  [*  1 8  7 
times  greater  than  he  demanded  in  his  decla- 
ration, and  waits  one  year  before  he  issues  ex- 
ecution; the  defendant  applies  to  set  aside  the 
judgment  in  the  court  below  for  irregularity, 
but  he  is  told  by  the  court  that  they  cannot  re- 
lieve him  because  they  cannot  set  aside  a  judg- 
ment as  irregular  after  the  lapse  of  a  year;  and 
on  applying  to  this  court  to  get  rid  of  this  er- 
roneous judgment,  are  we  bound  to  say  to  him 
we  cannot  relieve  you  because  your  remedy 
was  in  the  court  below  ?  So  in  the  present 
case,  though  it  should  be  admitted  that  the 
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judgment  was  entered  for  no  greater  amount 
than  the  plaintiff  was  entitled  to,  still  a  gen- 
eral judgment  is  entered,  when  the  party  was 
entitled  to  only  a  special  judgment;  suppose 
an  execution  to  issue  against  the  body  of  the 
defendant  after  the  lapse  of  a  year,  the  Su- 
preme Court  could  not  relieve  the  party,  for 
the  execution  would  be  in  conformity  to  the 
judgment,  and  the  judgment  could  not  be  va- 
cated, because  a  year  had  elapsed.  Surely 
this  court  is  not  prevented  from  granting  re- 
dress. 

The  utmost  requirement  that  can  be  made  of 
a  party  under  the  decisions  of  this  court  is, 
that  on  applying  to  this  court  for  relief,  he 
shall  show  that  he  has  in  vain  sought  redress 
in  the  court  below;  and  on  such  showing  he  is 
entitled  to  be  heard,  let  the  reason  why  he  was 
not  successful  in  the  court  below  be  what  it 
may,  even  should  it  be  because  not  made  as 
soon  as  by  the  practice  of  the  court  the  appli- 
cation ought  to  have  been  made,  for  such  ap- 
plication to  the  court  below  is  necessary  only 
to  comply  with  a  rule  of  this  court,  and  not 
because  the  Constitution  or  the  law  organizing 
this  court  require  that  such  previous  applica- 
tion should  be  made.  I  would  ask,  what  could 
the  plaintiff  in  error  have  done  more  than  was 
done  in  this  case  to  have  the  error  corrected  ? 
He  applied  to  the  Supreme  Court  to  set  aside 
the  judgment  erroneously  entered.  They  re- 
fused; for  what  reason  we  do  not  know,  and 
cannot  inquire  because  the  proceeding  was  in- 
terlocutory. The  Supreme  Court  may  have 
decided  correctly,  but  whether  such  decision 
was  correct  or  not,  we  cannot  determine  until 
we  look  into  the  record.  My  opinion,  there- 
fore, is,  that  the  plaintiff  in  error  is  entitled  to 
be  heard. 

188*]  *On  the  question— shall  the  writ  of 
error  in  this  case  be  dismissed? — twenty  mem- 
bers of  the  court  gave  their  voices  in  the  af- 
firmative, and  two  in  the  negative.  Where- 
upon, the  writ  of  error  was  dismissed,  with  costs. 

Cited  in— 5  Wend.,  827,  637:  6  Wend.,  334 ;  8  Wend., 
230;  10  Wend.,  59 ;  8  Barb.,  353;  5  How.  Pr.,  325. 


LEGG  ET  AL.,  Appellants, 

AND 

OVERBAGH  ET  AL.,  Respondents. 

Jurisdiction  of  Court  of  Errors — Affirmance  of  a 
Decree  of  the  Chancellor — Irregularity  in  Re- 
mitting to  Lower  Court. 

The  Court  for  the  Correction  of  Errors  has  no  cog- 
nizance of  a  cause,  and  is  not  competent  to  make 
any  order  respecting  it,  where  a  decree  of  the  Chan- 
cellor has  been  duly  affirmed  in  the  Court  for  the 
Correction  of  Errors,  according1  to 'the  settled  rules 
of  practice  of  that  court,  and  no  irregularity  has 
intervened  either  on  the  part  of  the  party  obtaining 
the  affirmance,  or  of  the  clerk  of  the  court  In  enter- 
ing the  order  of  the  court,  or  in  remitting  the  pro- 
ceedings, and  the  proceedings  have  been  duly  re- 
mitted to  the  Court  of  Chancery :  so  it  was  held  in  a 
case  where  a  decree  was  affirmed  for  the  default  of 
the  counsel  of  the  appellants  in  appearing  to  argue 
the  cause  at  the  time  when  the  cause  was  set  down 
for  argument,  although  the  absence  of  counsel  was 
shown  to  have  been  occasioned  by  sickness. 

It  seems,  however,  that  if  the  order  of  the  court 
on  which  the  remittitur  issues  is  irregularly  ob- 
tained, or  erroneously  entered.or  if  any  irregularity 
occurs  in  the  remitting  of  the  proceedings  to  the 
court  below,  the  Court  for  the  Correction  of  Errors 
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will  exercise  jurisdiction  over  the  matter,  the  pro- 
ceedings in  such  cases  being  considered  as  remain- 
ing in  that  court. 

Citations— 8  Johns.,  565 ;  2  Wend..  221 ;  20  Johns., 
500 :  Cowp.,  841 ;  12  Wheat.,  10 ;  7  Wheat.,  58. 

MOTION  to  vacate  decree  of  affirmance.  In 
May,  1829,  a  final  decree  was  pronounced 
in  chancery  in  favor  of  the  respondents  here, 
the  defendants  below;  the  complainants  below 
appealed,  and  the  cause  was  set  down  for  ar- 
gument at  the  session  of  this  court  in  Sep.  last; 
the  court  refused  to  hear  it,  in  consequence  of 
the  indisposition  of  one  of  the  counsel  for  the 
appellants,  and  when  subsequently  other  coun- 
sel were  prepared  to  argue,  the  court  ad- 
journed the  further  hearing  of  appeals,  and 
took  up  writs  of  error.  Feb.  1,  1830,  on  the 
application  of  the  respondents,  the  cause  was 
set  down  for  hearing  on  the  third  Monday 
(15th)  of  March,  of  which  due  notice  was  giv- 
en. On  that  day,  the  counsel  for  the  appel- 
lants not  appearing,  the  hearing  of  the  cause, 
on  a  suggestion  that  counsel  would  probably 
attend,  was  postponed  until  the  next  day; 
when  no  counsel  appearing  for  the  respond- 
ents, the  decree  of  the  Chancellor  *was  [*189 
affirmed  for  the  default  of  the  appellants.  Mar. 
22d,  the  remittitur  was  filed  in  the  Court  of 
Chancery,  and  an  order  entered  to  carry  the 
decree  of  this  court  into  effect.  Apr.  7,  the 
Chancellor  stayed  the  enrolling  of  the  decree. 
The  costs  of  affirmance  were  noticed  to  be 
taxed  Apr.  8.  On  this  state  of  facts,  and  full 
and  satisfactory  affidavits  that  two  counsel  em- 
ployed by  the  appellants,  were  prevented  by 
sickness  from  attending  to  argue  the  case,  a 
motion  was  made  to  vacate  the  decree  affirm- 
ing the  decree  of  the  Chancellor,  and  to  rein- 
state the  cause  in  this  court,  so  that  it  might 
be  heard  on  its  merits. 

Messrs.  J.  Tallmadge  and  D.  B.  Ogden, 
for  the  motion,  contended  that  the  remittitur 
had  irregularly  issued,  inasmuch  as  it  had 
been  sent  down  to  the  Court  of  Chancery  with- 
out having  the  costs  of  affirmance  inserted, 
which  they  argued  was  required  by  the  19th 
rule  of  this  court;  and  if  so,  it  was  of  course 
to  reinstate  the  cause,  and  to  this  point  they 
cited  Waters  v.  Travis,  8  Johns. ,  566.  But  if 
there  was  no  irregularity,  they  insisted  that 
they  were  entitled  to  the  effect  of  their  motion, 
having  excused  their  default;  that  the  petition 
of  appeal  and  the  decree  of  this  court  having 
been  sent  down  to  chancery  did  not  deprive 
this  court  of  the  power  to  supersede  the  remit- 
titur, and  that  the  supersedeas,  when  issued, 
would  have  the  effect  to  nullify  any  proceed- 
ings which  might  have  been  had  in  the  Court 
of  Chancery;  and  in  support  of  this  position 
they  cited  Vicar*\.  Hayden,  Cowp.,  841, where 
the'K.  B.  in  England  issued  a  supersedeas  to  a 
writ  of  mittimus  sent  to  the  K.  B.  in  Ireland, 
commanding  them  to  do  execution,  after  the 
affirmance  of  the  judgment.  They  contended 
that  the  court  must  necessarily  have  the  pow- 
er to  supersede  a  remittitur  thus  issued  or  the 
most  unjust  consequences  might  ensue;  for  if 
by  accident  or  surprise  a  decree  or  judgment 
was  affirmed,  without  the  case  being  heard  on 
its  merits,  the  party  would  be  remediless. 

Mr.  A.  Van  Vechten.  contra,  insisted  that 
there  was  no  irregularity;  that  the  rule  of  this 
court,  as  amended  in  2  Wend.,  239,  did  not 
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require  the  costs  to  be  inserted  in  the  remittitur 
below;  that  the  petition  of  appeal,  and  the  pro- 
19O*]  ceedings  *before  it  was  sent  down  to  the 
court  brought  up  thereby,  having  been  remitted 
to  the  Court  of  Chancery,  this  court  had  no 
longer  jurisdiction  of  the  case.  The  court  being 
strictly  an  appellate  court,  and  not  having  a  su- 
pervisory power  over  inferior  courts,  as  the  K. 
B.  of  England  over  the  K.  B.  of  Ireland,  and 
that,  therefore,  this  case  was  distinguishable 
from  that  in  Cowper.  Should  the  decree  of 
this  court  affirming  the  decree  appealed  from 
be  vacated,  there  would  be  no  proceedings  re- 
maining in  this  court  on  which  the  parties 
could  be  heard.  The  appeal  having  been  re- 
mitted, the  court  had  lost  its  jurisdiction  of 
the  cause ;  which  could  not  be  regained  by  a 
superseded*.  A  writ  quia  improvide  emanavit 
goes  only  for  the  oversight  or  error  of  the 
court,  and  not  for  the  improvidence  of  the 
party.  When  the  proceedings  have  been  reg- 
ularly remitted  according  to  the  course  and 
practice  of  the  court,  they  will  not  be  recalled 
by  superseded*. 

On  the  next  day  the  following  opinions  were 
delivered : 

By  Ch.  J.  Savage.  When  a  remittitur  has 
regularly  issued, and  the  proceedings  have  been 
sent  down  to  the  court  below,  this  court  has  no 
longer  any  control  over  the  cause  ;  the  court 
below  has  become  repossessed  of  it,  and  the 
jurisdiction  of  the  court  over  it  has  ceased.  It 
is  otherwise  when  the  remittitur  has  issued  ir- 
regularly. When  issued  irregularly,  in  contem- 
plation of  law,  the  proceedings  remain  here, 
and  the  order  or  decree  made  will  of  course  be 
superseded;  the  remittitur  issued  not  being  con- 
sidered the  act  of  the  court.  Here,  however, 
it  was  the  act  of  the  court.  The  appellants  not 
having  appeared  to  argue,  the  decree  appealed 
from  was  affirmed  in  pursuance  of  the  rules  of 
the  court,  and  the  remittitur  regularly  issued. 
If,  under  these  circumstances,  this  cause  can 
be  recalled,  then  a  cause  which  has  been  re- 
mitted to  the  court  below  may  be  reinstated  in 
this  court  after  argument  and  decision,  which 
it  is  presumed  will  not  be  pretended.  The  pro- 
ceedings brought  up  by  the  appeal  have  been 
remitted  to  the  Court  of  Chancery,  and  remain 
in  that  court ;  they  are  no  longer  here,  and  it 
is  not  competent  to  this  court  to  make  any  or- 
191*]  der  on  *the  subject.  There  is  nothing 
in  the  objection  that  the  remittitur  regularly 
issued;  the  costs  of  affirmance  need  not  be  in- 
serted in  the  remittitur  previous  to  its  being 
sent  down.  The  absence  of  the  appellants  is 
satisfactorily  accounted  for,  and  had  the  court 
the  power,  the  motion  ought  to  be  granted;  but 
they  no  longer  possess  jurisdiction  of  the  cause, 
ana  cannot  make  any  order  respecting  it. 

Mr.  Justice  Sutherland  concurred  with 
the  Chief  Justice  in  opinion  that  the  absence 
of  the  counsel  was  satisfactorily  accounted  for, 
but  bethought  that  both  upon  principle  and  au- 
thority this  court  had  no  longer  any  control 
over  the  cause.  This  court  is  entirely  appel- 
late, and  when  proceedings  brought  here  by 
appeal  or  writ  of  error  are  regularly  admitted 
to  the  court  below,  the  jurisdiction  of  this 
court  is  gone.  If  a  remittitur  issues  irregular- 
ly, or  if  the  party  had  irregularly  obtained  the 
order  of  this  court,  the  remittitur  may  be  su- 
perseded. In  such  a  case,  in  my  judgment  of 


law,  the  proceedings  remain  here.  Waters  v. 
Travis,  8  Johns. ,  565. 

It  has  been  repeatedly  holden  in  this  court, 
both  collaterally  and  when  the  question  has 
directly  arisen,  that  after  a  remittitur  it  is  too 
late  to  correct  an  error,  even  in  the  judgment 
of  the  court.  In  the  case  of  Murray  v.  Blatch- 
ford,  2  Wend.,  221,  this  court  modified  their 
decree  after  the  remittitur  had  been  carried  to 
chancery;  but  it  had  not  been  received  there, 
and  on  that  ground  it  was  held  that  the  cause 
might  be  considered  as  still  remaining  here 
and,  therefore,  the  decree  was  corrected.  In 
Evertson  v.  Booth,  20  Johns.,  500,  Ch.  J.  Spen- 
cer expressed  his  doubts  whether  a  decree  of 
this  court  could  be  modified  after  it  was  made, 
although  the  transcript  had  not  been  remitted. 
In  the  winter  session  of  1829,  this  court  refused 
to  supersede  a  remittitur  in  the  cause  of  Saf- 
ford  v.  Stevens,  on  the  ground  that  jurisdiction 
of  the  cause  had  been  lost.  Upon  that  occa- 
sion the  case  in  Cowper  was  presented  for  con- 
sideration, but  the  court  refused  to  grant  the 
motion.  He  also  concurred  in  the  opinion  with 
the  Chief  Justice,  that  the  sending  down  the  re- 
mittitur previous  to  the  taxation  of  the  costs 
was  not  irregular. 

Mr.  Justice  Marcy  said  that  he  did  not  con- 
cur with  his  brethren  that  the  power  of  this 
court  to  supersede  a  remittitur  *de-  [*192 
pended  upon  its  having  issued  irregularly.  In 
his  opinion,  it  depended  upon  the  fact  whether 
this  court  had  originally  obtained  jurisdiction 
of  the  cause,  and  whether  the  circumstances  of 
the  case  were  such  as  that  justice  required  the 
interference  of  the  court.  If  it  be  conceded 
that  the  proceedings  may  be  brought  back, 
where  the  remittitur  has  issued  irregularly  or 
improvidently,  it  appeared  to  him  that  they 
might  be  brought  back  whenever  the  circum- 
stances were  such  as  to  warrant  the  interfer- 
ence of  the  court :  if  in  one  case,  in  all  ;  for 
the  jurisdiction  of  the  court  cannot  depend 
upon  the  regularity  or  irregularity  of  the  re- 
mittitur. In  the  case  in  Cowper,  where  the  K. 
B.  superseded  the  writ  of  mittimus,  the  record 
was  remanded  to  England,  and  an  amendment 
was  ordered.  The  Supreme  Court  of  the  U. 
S.,  after  dismissing  an  appeal  and  remitting 
the  record,  reinstated  a  cause  on  its  appearing 
that  the  party  was  not  in  fault,  and  that  the 
dismissal  of  the  appeal  was  in  consequence  of 
the  omission  of  the  clerk  of  the  court  below  to 
send  up  the  whole  record.  12  Wheat.,  10.  In 
the  case  of  Safford  v.  Stevens,  he  said  he  was 
in  favor  of  vacating  the  order  of  this  court  af- 
ter the  remittitur  was  sent  to  the  Supreme 
Court,  but  that  the  court  did  not  concur  with 
him. 

The  Chancellor  concurred  in  the  opinion 
pronounced  by  the  judges  of  the  Supreme 
Court,  that  there  could  be  no  question  of  the 
power  of  this  court  to  supersede  a  remittitur 
irregularly  issued,  or  where  the  party  had  pro- 
ceeded irregularly  in  obtaining  the  order  of 
the  court,  or  where  the  judgment  of  the  court 
was  misconceived  by  the  clerk,  and  erroneous- 
ly entered.  In  such  cases  the  proceedings,  he 
said,  would  be  considered  as  remaining  in  this 
court,  and  the  remittitur  would  be  recalled  ; 
but  where  the  proceedings  are  regularly  re- 
mitted to  the  court  below,  the  jurisdiction  of 
this  court  is  gone,  and  no  order  can  subse- 
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.quently  be  made  here.  In  the  case  of  Safford 
v.  Stevens,  alluded  to  by  the  judges,  double 
costs  had  been  awarded,  when  the  parties  were 
entitled  to  but  single  costs,  and  after  the  remit- 
titur  had  issued,  a  motion  was  made  to  modify 
the  judgment  entered  in  this  court,  which  was 
refused  because  the  record  was  not  here.  On 
193*]  *his  suggestion  that  relief  might  per- 
haps be  obtained  by  aupersedeas,  the  applica- 
tion was  made,  but  denied  by  the  court.  The 
case  in  12  Wh.,  he  thought  might  be  distin- 
guished from  that  under  consideration  ;  there 
the  appeal  was  dismissed  under  an  erroneous 
apprehension  that  the  court  had  not  jurisdic- 
tion of  the  cause  because  it  was  irregularly  be- 
fore them;  but  on  discovering  that  the  difficul- 
ty arose  from  a  mere  clerical  error,  the  cause 
was  reinstated.  In  Browder  v.  McArthur,  7 
Wh.,  58,  the  Supreme  Court  of  the  U.  S.  had, 
however,  previously  decided  that  they  could 
not  rehear  a  cause  after  a  mandate  had  been 
sent  to  an  inferior  court.  The  CJiancettor  also 
concurred  in  the  opinion  that  there  was  no  ir- 
regularity in  respect  to  the  costs;  he  expressed 
his  regret,  that  under  the  circumstances  of  the 
case  the  party  could  not  be  relieved,  but  con- 


sidering this  court  as  having  lost  all  jurisdic- 
tion of  the  cause,  he  was  of  opinion  that  the 
motion  to  reinstate  it  in  this  court  must  be  de- 
jaied. 

Wfiereupon  the  motion  was  dented. 
WEND.  4.  N.  Y.  R,  10. 


Cited  In— 7  Hill.  504 ;  17  How.  Pr.,  292  ;  1  Abb.  Pr.. 
265 ;  15  Abb.  N.  8.,  114 ;  4  Duer.  823 ;  35  N.  J.  E.,  151 ; 
23  Wls..  513;  48  Wis.,  428. 


ANONYMOUS. 

Practice —  Writ  of  Error. 

A  cause  will  not  be  heard  on  writs  of  error,  unless 
the  bill  of  exception,  if  there  be  one,  is  entered  on 
the  record. 

DURING  the  fall  session  of  this  court,  on  the 
coming  on  of  a  writ  of  error  to  be  argued, 
it  was  observed  that  the  bill  of  exceptions  taken 
at  the  circuit  was  not  incorporated  in  and  made 
part  of  the  record  of  the  proceedings  in  the 
cause,  and  it  was  objected  by  a  member  of  the 
court  that  the  cause  ought  not  to  be  heard.  It 
was,  however,  resolved  by  the  court  that  they 
would  hear  it  if  the  parties  consented ;  but 
otherwise,  it  would  not  be  heard.  In  the  win- 
ter session,  leave  was  granted  in  another  cause 
to  withdraw  a  record  in  which  the  bill  of  ex- 
ceptions *was  not  incorporated,  for  the  [*194 
purpose  of  obtaining  leave  from  the  Supreme 
Court  to  amend  the  record.  The  Revised  Stat- 
utes, Vol.  II.,  423,  are  very  explicit  on  this  sub- 
ject, requiring  the  bill  of  exceptions  to  be  en- 
tered in  the  record  of  the  proceedings  of  the 


cause.    The  decision  of  the  court  is  noted  to 
apprise  parties,  in  cases  now  depending,  of  the 
necessity  of  having  their  bills  of  exceptions  en- 
tered on  the  records. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF   THE 


STATE   OF  NEW  YORK, 

IN 
MAY  TERM,  1830,  IN  THE  FIFTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


195*]  *GRIFFIN  t>.  EVE  BORST,  Widow, 
&c. 

Practice. 

It  seems  that  the  oath  of  admeasurers  of  dower 
may  be  administered  by  the  attorney  conducting  the 
proceedings. 

MOTION  to  set  aside  report  of  admeasurers 
of  dower,  appointed  by  a  surrogate  on 
the  petition  of  a  widow  to  have  her  dower  as- 
signed in  the  estate  of  her  deceased  husband. 
Various  objections  were  urged  to  the  report ; 
amongst  others,  that  the  commissioner,  before 
whom  two  of  the  admeasurers  were  sworn,  was 
the  attorney  of  the  widow  in  the  proceeding 
before  the  surrogate.  The  fact  was  denied,  it 
being  stated  that  he  had  acted  only  as  counsel, 
and  not  as  the  attorney  of  the  widow,  and  that 
the  proceedings  were  conducted  by  another 
person  as  attorney. 

Messrs.  Hamilton  and  Goodyear,  for  the 
motion. 

Mr.  T.  Lawyer,  contra. 

By  the  Court,  Savage,  Ch.  J.  Had  the  fact 
been  established  that  tne  commissioner  before 
whom  two  of  the  commissioners  were  sworn 
was  the  attorney  of  the  widow,  the  objection 
would  not  have  been  sustained.  It  has  been 
held  that  an  affidavit  taken  before  the  attor- 
ney in  a  cause  cannot  be  read  on  a  motion 
made  in  court ;  but  we  feel  no  disposition  to  ex- 
tend the  rule.  In  this  case,  however,  the  fact 
is  denied. 

The  motion  is  denied. 


196"]  *BIRDSALL  AND  BIRDSALL 

v. 
PIXLEY. 

Practice — Attachment. 

An  attachment  will  not  be  allowed  against  a  de- 
fendant who  neglects  to  deposit  a  paper,  in  pursu- 
ance of  a  rule  of  court,  granted  on  the  application 
of  a  plaintiff,  to  obtain  a  discovery. 

Citation— 1  R.  8.,  200,  sec.  26. 
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MOTION  for  an  attachment.  At  the  last 
term,  a  rule  was  granted  requiring  the  de- 
fendant to  deposit  in  the  clerk's  office  of  the 
County  of  Chenango  a  certain  indenture  of 
lease  alleged  to  be  in  his  possession,  to  enable 
the  plaintiffs  to  declare  thereon,  or  to  show 
cause  by  the  first  day  of  this  term  why  an  at- 
tachment should  not  issue.  Notice  having 
been  duly  served,  the  attachment  was  not 
asked  for. 
Mr.  A.  G.  Ransom,  for  the  motion. 

By  the  Court,  Marcy,  J.  The  rule  of  the 
last  term,  allowing  the  attachment  in  the  al- 
ternative, was  improvidently  ordered.  The 
power  of  the  court  to  compel  discoveries  in 
cases  of  this  kind  is  limited  to  nonsuiting  a 
plaintiff,  or  striking  out  a  plea  or  notice  of 
special  matter  of  a  defendant,  or  debarring  him 
from  any  defense  in  relation  to  which  a  dis- 
covery is  sought ;  and  by  an  express  provision, 
their  power  is  confined  to  the  remedies  men- 
tioned. 

The  motion  for  the  attachment  is,  therefore, de- 
nied. 2R.  S.,  200,  sec.  26. 

Overruling— 3  Wend.,  425. 

Cited  in-82  N.  Y.,  264 ;  69  How.  Pr.,  479 ;  8  Abb.  N, 
C.,  442;  12  Leg.  Obs.,  140. 


TOWNSEND  t>.  WHEELER. 

Pleading   and  Practice — Frivolous  Demurrer. 

Where  there  is  a  demurrer  in  a  cause,  the  party 
whose  pleading  is  demurred  to,  may  notice  the 
cause  for  argument  for  the  frivolousness  of  the  de- 
murrer, although  the  party  demurring  has  omitted 
to  make  up  and  serve  the  demurrer  books.  On  the 
cause  being  moved,  the  court  will  not  hear  the  ob- 
jection that  the  demurrer  books  have  not  been  made 
up  and  served.  The  remedy  of  the  party  demurring 
was  to  have  moved  the  court  to  strike  the  cause 
from  the  calendar. 

Citations— 16  Johns.,  2 ;  6  Cow.,  609. 

MR.  J.  R.  VAN  DUZER  moved  for  judg- 
ment for  the  plaintiff  on  account  of  the 
frivolousness  of  a  demurrer. 

Mr.  G.  F.  Talman  objected  to  the  motion, 
saying  that  the  court  could  not  determine 
whether  the  demurrer  was  frivolous  or  not, 
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without  looking  at  the  demurrer  books,  which 
197*]  *they  could  not  do,  as  none  had  been 
delivered  by  the  defendants,  to  whom  it  be- 
longed to  make  up  the  books.  That  the  plaint- 
iff, if  he  was  desirous  to  expedite  the  decision, 
instead  of  placing  the  cause  on  the  calendar, 
and  noticing  it  for  argument  as  a  frivolous  de- 
murrer, ought  to  have  applied  for  judgment 
for  the  omission  of  the  defendant  to  serve  him 
with  a  copy  of  the  demurrer  books,  of  which 
motion  he  might  have  given  notice  as  soon  as 
the  default  of  the  defendant  in  delivering  the 
books  had  occurred  ;  that  such  was  the  prac- 
tice of  the  court,  as  established  in  6  Cow. 

Mr.  Van  Duzer,  in  reply.  The  defend- 
ant ought  not  to  be  permitted  to  avail  himself 
of  his  own  neglect.  After  an  issue  at  law, both 
parties  are  actors.  It  was  the  right  and  the 
duty  of  the  defendant  to  have  prepared  and 
served  the  demurrer  books,  and  the  plaintiff 
ought  not  to  be  delayed  by  his  omission.  Cur. 
ad.  mill. 

By  the  Court,  Sutherland,  J.  The  cause 
being  on  the  calendar,  and  moved  to  be 
brought  on  to  hearing  on  notice  duly  served  on 
the  opposite  party,  the  court  will  not  hear  an 
objection  to  the  regularity  of  the  proceedings 
in  that  stage  of  the  cause.  If  irregularly  no- 
ticed and  placed  on  the  calendar,  the  party  ob- 
jecting has  a  right  to  move  to  strike  the  cause 
therefrom,  and  then  all  the  facts  will  appear, 
enabling  the  court  to  decide  understandingly. 
The  object  of  the  court  is  to  avoid  discussions 
as  to  the  regularity  of  the  proceedings  when  a 
cause  is  called.  The  decision  in  16  Johns.,  2, 
proceeds  upon  this  principle,  and  the  case  in 
6  Cow.,  609,  is  not  at  variance  with  it. 

The  plaintiff  is  entitled  to  judgment  on  reading 
his  notice. 


ANONYMOUS. 

New  notice  of  the  rule  to  plead  need  not  be  given 
after  amendment  of  declaration. 

ON  a  motion  to  set  aside  proceedings  for  irreg- 
ularity, the  court  held  that  after  a  decla- 
ration is  amended  as  of  course,  new  notice  of 
the  rule  to  plead  need  not  be  given,  if  on  the 
service  of  the  first  declaration  such  notice  was 
duly  served. 


198*]  *HART  ET  AL. 

TROTTER  &  DOUGLASS,   Survivors,  &c. 

TROTTER  &  DOUGLASS,  Survivors,  &c. 
v. 

HART  ET  AL. 

Practice — Reference  in  Cross-suits. 

In  cross  actions  and  cross  applications  for  a  ref- 
erence, a  joint  reference  will  be  made  and  the  ref- 
erees authorized  to  hold  their  meetings  so  as  to  ac- 
commodate the  parties. 

MOTION  for  reference  in  cross-suits.  Previ- 
>  ous  to  the  last  January  Term,  the  plaint- 
iffs in  the  first  above  entitled  cause  commenced 
their  suit ;  after  the  service  of  the  capias,  the 
defendants  commenced  a  suit  against  the 
plaintiffs  ;  both  declared,  the  venue  in  the  first 
suit  being  laid  in  N.  Y.,  where  the  plaintiffs  in 
that  suit  reside,  and  in  the  second  in  Albany, 
WEND.  4. 


where  the  plaintiffs  in  that  suit  reside.  The  is- 
sue in  the  suit  first  commenced  was  not  joined 
until  one  day  after  the  issue  in  the  second  suit 
was  joined  by  reason  of  delay  obtained  by  a 
judge's  order.  Both  actions  are  in  assumpsU, 
and  brought  for  the  liquidation  of  accounts  to 
a  large  amount.  The  plaintiffs  in  the  second 
suit  gave  notice  of  a  motion  for  the  appoint- 
ment of  referees,  the  notice  being  for  the  first 
day  of  term  ;  the  plaintiffs  in  the  first  suit 
gave  a  like  notice  for  the  appointment  of  ref- 
erees for  the  second  day  of  term  ;  and  now,  on 
the  suggestion  of  counsel  in  the  first  above  en- 
titled cause, 

TJte  Court  appointed  a  joint  reference  in  the 
two  causes,  giving  leave  to  the  referees  to  hold 
meetings  both  in  N.  Y.,  and  Albany  to  hear 
the  parties.  Two  of  the  persons  named  as 
referees  by  the  plaintiffs  in  the  first  suit  were 
appointed  and  one  named  by  the  plaintiffs  in 
the  second  suit. 

Mr.  R.  C.  Wheeler,  for  plaintiffs  in  first 
suit. 

Mr.  W.  Esleeck,  for  plaintiffs  in  second 
suit. 


CURTIS  v.  STARING. 

Referees — Return  of  Proceedings  and  Testimony 
by. 

Referees  will  not  be  ordered  in  the  first  instance 
to  return  the  proceedings  and  testimony  before 
them,  nor  their  decisions  upon  the  admission  or  re- 
jection of  evidence,  nor  their  reasons  for  their  final 
report.  They  will  not  *be  required  to  do  so  [*199 
unless  in  the  opinion  of  the  court,  after  the  coming 
in  of  papers  on  both  sides,  such  proceeding  be  nec- 
essary. 

Citation-2  R.  S.,  384,  sec.  47. 
"M"OTION  that  referees  sign  a  case  containing 
llL  a  history  of  a  trial  before  them.  The  cause 
was  heard  by  the  referees  who  were  about 
making  a  report  in  favor  of  the  plaintiff  for 
the  sum  of  $fi5.60,  when,  at  the  request  of  the 
defendant's  counsel,  they  agreed  to  suspend  the 
report  until  he  could  draw  up  a  formal  report 
of  the  proceedings  before  them,  and  of  the  ex- 
ceptions taken  by  him  on  the  hearing  ;  and  it 
was  further  agreed  between  the  counsel  and 
the  referees  that  a  copy  of  such  report  should 
be  served  on  the  plaintiff's  attorney, who  should 
have  the  right  to  propose  amendments  and  to 
notice  the  report  for  settlement  before  the  ref- 
erees. A  report  was  drawn  up  by  the  defend- 
ant's counsel  and  approved  but  not  signed  by 
two  of  the  referees,  and  a  copy  served  on  the 
plaintiff's  attorney,  who  proposed  no  amend- 
ments, but  having  obtained  a  report  for  the 
sum  found  due  to  the  plaintiff,  gave  notice  of 
taxation  of  costs.  The  defendant's  attorney  ob- 
tained an  order  to  stay  proceedings,  and  now 
applied  to  the  court  for  a  rule  that  the  report 
drawn  up  by  him  be  taken  as  settled,  or  for  a 
mandamus  directing  the  referees  to  sign  and 
return  the  same  to  this  court. 

Mr.  G.  B.  Judd,  for  defendant. 

Mr.  A.  P.  Demarest,  for  plaintiff. 

By  the  Court,  Marcy,  /.  This  motion  must 
be  denied.  The  court  never  can  consent  to  the 
practice  proposed  to  be  introduced  by  the  de- 
fendant of  bringing  up  hearings  before  referees 
on  cases  made.  Either  partv  to  a  reference,  if 
dissatisfied,  may  apply  to  this  court  to  set  aside 
a  report,  if  made  in  a  cause  referrible  ;  and  if, 
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on  the  coming  in  of  the  papers  of  the  opposite 
party,  the  court  are  not  enabled  to  determine 
the  rights  of  the  parties,  they  will,  in  compli- 
ance with  the  authority  given  by  the  R.  S., 
Vol.  II.,  884,  sec.  47,  require  the  referees  to 
report  their  decision  in  admitting  or  rejecting 
a  witness;  in  allowing  or  overruling  a  question 
to  or  answer  of  a  witness,  and  to  report  all 
2OO*1  other  proceedings  *had  before  them, 
together  with  the  testimony  in  the  cause,  and 
their  reasons  for  allowing  or  disallowing  any 
claim  of  either  party  ;  but  this  they  will  not  do 
in  the  first  instance. 

Motion  denied. 

Cited  in— 21  How.  Pr.,  423 ;  8  Bos.,  203. 


THE  PEOPLE,  ex  rel.  J.  WARING, 

t. 
MONROE  C.  P. 

1.    Practice— Bill  of  Particulars.     2.    Medical 
Student's  Services. 

It  is  not  necessary  in  a  bill  of  particulars  to  spec- 
ify a  promisory  note  declared  on. 

Physicians  and  surgeons  are  entitled  to  recover 
for  the  services  of  their  students  in  attendance  upon 
their  patients. 

MOTION  for  a  mandamu*.  The  relator  was 
sued  in  the  Monroe  C.  P.  The  declaration 
contained  counts  on  a  promisory  note,  and  for 
work,  labor  and  services  by  the  plaintiffs  as 
physicians  and  surgeons,  and  the  common 
money  counts.  A  bill  of  particulars  was  de- 
livered, containing  sundry  charges  for  visits, 
medical  attendance  and  medicine,  but  did  not 
specify  the  note  declared  on.  The  cause  was 
referred,  and  the  referees  received  in  evidence 
the  note,  though  objected  to  by  the  defendant. 
They  also  allowed  charges  for  visits  and  at- 
tendance of  a  student  of  the  plaintiffs,  which 
were  also  objected  to  by  the  defendant.  For 
these  causes  the  defendant  applied  to  the  C. 
P.  to  set  aside  the  report  of  the  referees,  which 
motion  was  denied  ;  and  now  a  mandamus  is 
asked  directing  the  C.  P.  to  set  aside  the  report. 

Mr.  N.  Bacon,  for  relator. 

Mr.  E.  Smith  Lee,  contra. 

By  the  Court.  Savage,  Ch.  J.  The  note  was 
properly  received  in  evidence,  although  nol 
specified  in  the  bill  of  particulars.  The  use  of 
a  bill  of  particulars  is  to  apprise  a  party  of  the 
specific  demands  of  his  adversary  when  the 
pleadings  are  general  and  leave  uncertain  what 
is  particularly  demanded. either  in  a  declaration 
or  notice  to  set  off  ;  and  has  no  application 
whatever  when  the  demand  is  specifically  set 
forth  in  the  pleadings.  The  charges  for  the 
services  of  the  student  of  the  plaintiffs,  who 
2O1*J  were  physicians  and  *surgeons,  were 
proper.  The  Statute  Prohibiting  the  Recovery 
of  Fees  by  Unlicensed  Physicians  does  not  pre- 
vent the  recovery  for  such  services  ;  it  is  a  re- 
covery by  the  masters,  who  are  licensed  phy 
siciana,  for  services  rendered  by  their  servant. 
On  neither  ground  was  the  relator  entitled  to 
succeed  in  his  motion  to  set  aside  the  report. 

The  mandamus  in  denied. 
Cited  in— 49  How.  Pr.,  88 ;  6  Daly.  219;  39  Mich..  301. 
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RIDER  v.  HUBBELL  ET  AL. 

Practice — Double  Costs. 

A  defendant  entitled  to  double  costs  on  a  verdict 
for  him,  or  the  plaintiff's  becoming1  nonsuited,  or 
suffering1  a  discontinuance,  is  not  entitled  to  such 
costs  on  interlocutory  motions  and  rules. 

Citations— 1  R.  L.,  155 ;  5  Johns.,  182 ;  9  Johns.,  254; 
3  Johns.,  443. 

A  UESTION  of  costs.  The  defendants  were 
,  sued  in  an  action  for  false  imprisonment 
in  arresting  the  plaintiff  on  a  warrant  issued  on 
a  criminal  charge.  The  defendants  justified, 
one  as  the  officer  making  the  arrest,  and  the 
others  as  aiding  and  assisting  in  the  same.  A 
judgment  as  in  case  of  nonsuit  was  obtained  by 
the  defendants,  which  was  set  aside  on  pay- 
ment of  costs,  and  now  a  motion  was  made  to 
put  in  and  file  new  or  amended  replications  to 
the  pleas  of  the  defendants,  which  motion  was 
granted  also  on  payment  of  costs  ;  a  question 
was  submitted,  whether  the  defendants  were 
entitled  to  double  costs  under  the  statute,  the 
officer  having  been  sued  for  acts  done  in  exe- 
cution of  the  duties  of  his  office  and  the  others 
for  acting  in  aid  of  him,  or  only  to  single  costs; 
and  it  was  said, 

By  the  Court,  that  the  defendants  were  en- 
titled to  but  single  costs;  that  double  costs  in 
cases  of  this  kind  were  not  allowed  on  inter- 
locutory proceedings;  they  being  given  by  the 
Statute,  1  R.  L.,  155,  only  in  cases  of  a  verdict 
for  the  defendant,  or  of  the  plaintiff's  becom- 
ing nonsuited,  or  suffering  a  discontinuance. 
The  statute  does  not  extend  to  giving  double 
costs  to  a  defendant  even  on  a  judgment  in  his 
favor  on  demurrer.  5  Johns.,  182  ;  9  Id.,  254. 
And  costs  on  a  motion  for  judgment  as  in  case 
of  nonsuit,  in  a  case  of  this  kind  have  been  ad- 
judged to  be  only  single.  3  Johns.,  443. 

Cited  in-  1  Hill,  674. 


*THE  PEOPLE,  ex  rel.  D.  MARSH,  [*2O2 

v. 
GENESEE  C.  P. 

Practice — Quashing  Appeal. 

It  is  no  cause  for  quashing  an  appeal  that  a  justice 
takes  less  costs  than  he  is  entitled  to  receive,  when 
a  party  is  willing  and  offers  to  pay  all  that  can  be 
required  of  him,  and  in  fact  pays  all  that  is  de- 
manded. 

Citations— 6  Cow.,  61 :  1  Wend.,  282. 

MOTION  for  a  mandamus.  A  judgment  was 
rendered  against  the  relator  in  a  justice's 
court  for  $16.06  damages  and  $4.88  costs.  The 
relator  executed  an  appeal  bond  in  the  penalty 
of  $42.08,  reciting  the  damages  and  costs  as 
above  stated,  and  delivered  the  same  to  the 
justice,  and  paid  him  all  the  costs  he  demand- 
ed, he  refusing,  however,  to  take  19  cents,  the 
charge  for  execution  included  in  the  bill  of 
$4.88  costs.  In  making  his  return  to  the  C.  P. 
the  justice  stated  the  costs  at  only  $4.69.  The 
relator  ruled  him  to  amend  his  return,  and  he 
then  made  an  additional  return,  adding  the  19 
cents  so  as  to  make  the  costs  amount  to  $4.88. 
When  the  cause  came  on  to  be  heard  in  the  C. 
P.  it  was  objected  .that  the  relator,  in  omitting 
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to  pay  the  19  cents  for  the  execution  had  not 
complied  with  the  statute  in  paying  all  the 
costs  of  the  court  below.  The  C.  P.  sustained 
the  objection,  and  quashed  the  appeal.  A 
mandamus  was  now  asked,  directing  the  C.  P. 
to  vacate  the  rule  quashing  the  appeal. 
Messrs.  Chandler  and  Allen,  for  relator. 

By  the  Court,  Sutherland,  J.  The  appeal 
ought  not  to  have  been  quashed  ;  the  relator 
did  all  that  he  could  do  to  comply  with  the  re- 
quirements of  the  statute  ;  he  paid  all  that  was 
demanded  of  him.  It  is  no  cause  for  quashing 
an  appeal  that  a  justice  takes  less  costs  than  he 
is  entitled  to  receive,  when  a  party  is  willing 
and  offers  to  pay  all  that  can  be  required  of 
him  and,  in  fact,  pays  all  that  is  demanded. 
This  case  is  very  different  from  those  reported 
in  6  Cow.,  Ql,  and  1  Wend.,  282.  In  the  case 
in  Cowen  there  was  no  payment  of  the  costs, 
the  justice  being  simply  directed  to  charge  the 
costs  to  the  party  ;  and  in  the  other  the  party 
refused  to  pay  part  of  the  costs  on  a  claim  of 
being  himself  entitled  to  a  portion  of  them. 

Let  an  alternative  mandamus  issue. 


2O3*]     *EATON  v.  WYCKOFF. 

Practice — Staying  Suit. 

A  suit  will  not  be  stayed  until  the  costs  of  a  for- 
mer suit  for  the  same  cause  of  action  be  paid, where 
the  plaintiff  is  in  execution  for  such  costs. 

Citation— 1  Cow.,  56. 

MOTION  to  stay  proceedings  until  costs  of  a 
former  suit  be  paid.  The  plaintiff  in  the 
former  suit  neglected  to  declare,  and  judgment 
of  non  pros,  was  entered  against  him.  A  ca.  sa. 
was  issued  for  the  costs  of  such  judgment,  on 
which  the  plaintiff  was  arrested  and  now  re- 
mains in  custody.  The  new  suit  is  for  the  same 
cause  of  action. 

Mr.  J.  Wyckoff,  for  motion. 

Mr.  S.  M.  Fitch,  contra. 

By  the  Court,  Sutherland,  J.  The  impris- 
onment of  the  plaintiff  on  the  execution,  is  the 
highest  satisfaction  of  the  judgment  obtained 
against  him  known  to  the  law.  1  Cow.,  56.  In 
this  view  the  costs  of  the  former  suit  are  con- 
sidered as  paid,  and  there  is  no  foundation  for 
this  motion,  which  is  denied,  with  costs. 

Cited  in— 6  Wend.,  99 ;  27  How.  Pr.,  156. 


THE  PEOPLE,  ex  rel.  J.  COMSTOCK, 

v. 

CHESTER  HAYDEN,  First  Judge  of  ONEIDA 
C.  P. 

Practice — Appeal. 

A  party  is  not  entitled  to  the  allowance  of  an  ap- 
peal unless  the  affidavit  upon  which  the  allowance  is 
I         asked  is  made  within  ten  days  after  the  rendition  of 
the  justice's  judgment. 

MOTION  for  a  mandamus.  Judge  Hayden,  a 
commissioner  ex  offitio,  to  execute  the  du- 
ties of  a  judge  of  this  court  at  chambers,  re- 
fused to  indorse  his  allowance  of  an  appeal  from 
a  judgment  rendered  in  a  justice's  court,  be- 
WEND.  4. 


cause  the  affidavit  setting  forth  the  proceed- 
ings before  the  justice  was  not  made  within  ten 
days  after  the  rendering  of  the  judgment,  which 
was  on  Jan.  22,  and  the  affidavit  was  not  made 
until  Feb.  4.  A  mandamus  was  now  asked  for 
directing  the  commissioner  to  indorse  bisalloc 
atur. 

Mr.  W.  C.  Noyes,  for  the  motion,  insisted 
that  the  clause  of  the  statute  relating  to  the 
time  of  the  making  of  the  affidavit*  was  [*2O4 
merely  directory,  and  that  the  appeal  should 
be  sustained  if  the  affidavit  was,  in  fact,  made 
and  the  other  requisitions  of  the  statute  com- 
plied with  within  thirty  days  after  the  rendi- 
tion of  the  judgment.  2  R.  8..  258,  sees.  187- 
191. 

By  the  Court,  Savage,  Ch.  J.  Although  by 
the  provisions  of  the  statute  it  is  not  declared 
that  the  appeal  shall  be  of  no  effect  if  the  affi- 
davit on  which  the  allowance  is  to  be  indorsed 
is  not  made  within  ten  days,  still  the  statute  is 
positive,  that  the  party  intending  to  appeal 
shall  present  his  affidavit  setting  forth  the  tes- 
timony and  proceedings  before  the  justice,  and 
the  grounds  upon  which  the  allegation  of  error 
is  founded,  or  upon  which  a  new  trial  is 
claimed,  within  ten  days  after  the  rendition  of 
the  judgment.  A  party  wishing  to  avail  him- 
self of  the  remedy  given  by  the  statute,  must 
bring  himself  strictly  within  it  or  he  is  not  en- 
titled to  its  benefits. 

The  motion,  therefore,  is  denied. 

Cited  in-2  N.  Y.,  466. 


COREY  v.  RUSSELL. 

Privilege  of  Attorneys  and  Members  of  Legisla- 
ture from  Arrest. 

Attorneys  and  counselors  of  this  court  are  not 
privileged  from  arrest,  although  such  arrest  pre- 
vents their  contemplated  attendance  upon  court,  if 
the  arrest  be  made  whilst  they  remain  at  home. 

A  member  of  the  Legislature  may  be  arrested 
after  his  return  home,  although  fourteen  days  after 
the  adjournment  of  the  Legislature  have  not  ex- 
pired. 

"PRIVILEGE  of  a  counselor  of  this  court  and 
X  a  member  of  the  Legislature.  On  Friday 
evening  of  Apr.  80  preceding  Monday  May 
3d  (the  commencement  of  the  May  Term  of  this 
court  in  the  City  of  N.  Y.),  the  defendant  was 
arrested  on  a  ca.  sa.  at  his  residence,  a  distance 
of  190  miles  from  the  City  of  N.  Y.,  he  having 
intended  on  the  next  morning  to  proceed  to  N. 
Y.,  to  attend  the  Supreme  Court  as  a  counsel- 
or, where  he  was  engaged  as  counsel  in  several 
causes  noticed  for  argument.  On  this  ground 
a  motion  was  made  for  his  discharge  from  ar- 
rest, and  also  on  the  ground  that  he  was  privi 
leged  from  arrest  as  a  member  of  the  Legisla- 
ture.fourteen  days  not  having  elapsed  since  its 
adjournment,  which  was  on  Apr.  20  last. 

*By  the  Court,  Savage,  Ch.  J.     At-  [*2O5 

torneys  and  counselors  of  this  court  are  privi- 
leged from  arrest  whilst  in  actual  attendance 
upon  the  court,  or  whilst  going  to  or  returning 
from  court;  the  privilege  extends  eundott  rede- 
undo,  but  whilst  remaining  at  home  they  are 
subject  to  arrest.  On  this  ground,  therefore, 
the  defendant  is  not  entitled  to  a  discharge. 
Nor  can  his  privilege  as  a  member  of  the  Leg- 

5S1 


205 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1830 


islature  avail  him,  having  actually  returned  to 
his  home  after  the  adjournment  of  the  Legis- 
lature. The  protection  from  arrest  is  secured 
to  enable  members  of  the  Legislature  to  return 
to  their  homes,  and  having  in  fact  returned, 
they  cannot  claim  an  exemption  from  arrest, 
although  the  fourteen  days  are  not  expired. 
The  defendant  can  claim  nothing  on  this 
ground. 

The  motion  is  denied. 

Cited  in— 4  Leg.  Obs.,  148. 


BROWN  AND  BROWN 

v. 
DAVENPORT  ET  AL. 

Writ  of  Error — Coram  Vobis. 

A  writ  of  error  coram  vobis  will  be  quashed.where 
the  names  of  the  parties  in  the  judgment  sought  to 
be  reversed  are  not  truly  stated. 

MOTION  to  quash  a  writ  of  error  coram  vo- 
bis. A  capias  was  issued  in  the  names  of 
Davenport.  Wyckoff  and  Barnes,  against  H. 
Brown  and  M.  Brown.  Barnes  died  previous 
to  the  return  of  the  writ,  and  the  suit  was  prose- 
cuted in  the  names  of  the  surviving  plaintiffs, 
and  judgment  obtained.  A  writ  of  error  was 
sued  out  by  the  defendants,  stating  the  judg- 
ment to  have  been  rendered  in  favor  of  the 
three  plaintiffs  named  in  the  capias.  On  the 
ground  that  there  is  no  such  judgment,  a  mo- 
tion to  quash  the  writ  of  error  was  now  made 
by  Mr. iff .  C.  Noyes,  for  the  defendants  in 
error,  and  granted  by  the  Court,  giving  leave, 
however,  to  the  plaintiffs  in  error  to  amend  on 
payment  of  costs. 


TEN  BROECK  e.  MIDDLEBROOK. 

Practice — Change  of  Venue. 

The  venue  in  a  cause  commenced  in  the  Superior 
Court  will  not  be  changed  in  ordinary  cases,  after  a 
trial  had. 

rFHE  COURT  refused  to  change  the  venue, 
-L  the  effect  of  which  would  have  been  to 
have  removed  this  cause  from  the  Superior 
Court  of  the  City  of  N.  Y.  into  this  court.  A 
2O6*]  *trial  had  already  been  had  in  the  Su- 
perior Court,  and  the  Court  said  that  although 
they  possessed  the  power  to  grant  the  motion 
after  one  trial  had,  they  thought  it  most  fit  in 
ordinary  cases,  the  cause  should  remain  in  the 
Superior  Court  for  a  second  trial,  and  there- 
upon denied  the  motion. 


GOMEZ  AND  WALDRON  v.  GREEN. 

Practice — Costs. 

Where  a  judgment  of  reversal  on  a  writ  of  error 
obtained  by  default,  is  set  aside  on  payment  of 
costs,  no  other  than  the  costs  of  the  term  and  of  the 
subsequent  proceedings  can  be  charged. 

COSTS.    The  plaintiff  in  error  in  this  cause 
at  a  previous  term  obtained  a  judgment  of 
reversal  of  a  C.  P.  judgment  by  default.which 
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was  set  aside  on  the  defendants  coming  in  and 
excusing  theirdefault  on  payment  of  costs;  and 
the  question  was,  what  costs  were  to  be  paid, 
the  costs  of  the  term  and  subsequent  proceed- 
ings only,  or  a  full  bill  of  costs  ?  The  Court 
said  that  the  former  only  could  be  charged; 
t.  e.,  the  costs  of  the  term  and  of  the  subsequent 
proceedings. 
Cited  in— 12  Wend.,  491 : 14  Wend.,  656 ;  2  Paige,  286. 


THE  PEOPLE,  ex  rel.  J.  G.  FURGESON, 

v. 
HERKIMER  C.  P. 

Practice — Amendment  of  Appeal  Bond. 

An  appellant  is  entitled  to  amend  an  appeal  bond 
where  there  is  a  variance  between  the  amount  of 
the  judgment  specified  in  the  bond  and  the  judg- 
ment actually  rendered,  although  the  appeal  was 
prosecuted  previous  to  the  revised  statutes  going 
into  effect. 

Citation— 2  R.  8.,  261,  sec.  204. 

MOTION  for  a  mandamus.  The  C.  P.  of 
Herkimer  dismissed  an  appeal  for  a  vari- 
ance between  the  amount  of  the  judgment  ren- 
dered and  the  sum  specified  in  the  appeal  bond, 
notwithstanding  that  the  appellant  offered  to 
amend  the  bond  and  make  it  conformable  to 
the  judgment.  The  judgment  was  rendered  in 
Nov.  last,  and  the  notice  to  dismiss  the  appeal 
was  made  and  granted  in  Feb.  A  mandamus 
was  asked,  directing  the  C.  P.  to  vacate  the 
rule  dismissing  the  appeal. 

*Mr.  A.  Hackley,  for  relator.         [*2O7 

Mr.  L.  Ford,  contra. 

By  the  Court,  Marcy,  J.  The  R.  S.,  Vol. 
II.,  p.  261,  sec. 204, declare  that  no  appeal  shall 
be  dismissed  on  account  of  any  informality  or 
other  imperfection  in  the  bond,  if  the  appel- 
lant and  his  sureties  consent  to  amend,  or  if 
another  sufficient  bond  be  filed.  This  law  was 
in  force  when  the  appeal  in  this  case  was  dis- 
missed, and  ought  to  have  governed  in  the  de- 
cision of  the  question,  although  the  appeal  was 
made  previous  to  Jan.  1.  In  its  terms,  it  ap- 
plies as  well  to  appeals  made  before  as  subse- 
quent to  its  going  into  effect,  and  no  reason  is 
perceived  why  its  remedial  provisions  should 
not  apply  as  well  to  the  case  of  an  appeal 
brought  before  as  subsequent  to  that  time. 

An  alternative  mandamus  is  ordered. 


BIBBINS  v.  NOXON, 

Practice —  Variance — Nul  Tiel  Record. 

In  an  action  of  debt,  on  recognizance  of  bail,  a  va- 
riance of  six  cents  in  the  amount  of  the  judgment 
against  the  principal,  between  the  declaration  and 
the  record  produced,  is  fatal  on  a  plea  of  nul  tiel 
record, 

Citations— Strange,  1170;  4  T.  R.,  560. 

rPRIAL  by  record.  The  declaration  was  in 
JL  debt  on  recognizance  of  bail,  setting  forth 
a  judgment  against  the  principal  for  §98.90. 
The  defendant  pleaded  nul  tiel  record  as  to  the 
judgment.  The  record  produced  was  for  $98. 96. 
The  defendant  insisted  upon  the  variance. 
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Mr.  E.  W.  Leavenworth,  for  defendant. 
Me*si'».  Baldwin  and  Strong,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  vari- 
ance is  fatal,  the  defendant  having  put  the 
judgment  in  issue  by  his  plea  of  nul  tiel  record. 
Had  the  judgment  been  mere  matter  of  induce- 
ment, the  variance  might  have  been  disre- 
garded; but  in  this  case  it  cannot  be  overlooked, 
It  cannot  be  cured  by  a  remittitur;  for  that 
must  be  before  judgment.  Str.,  1170;  4  T.  R., 
560. 

The  defendant  is  entitled  to  judgment. 
Cited  in-20  Mich.,  441. 


2O8*]  *DENNING 

v. 

CORWIN  AND  ROBERTS. 

Practice — Order  to  Stay  Waste. 

An  order  to  stay  waste  will  not  be  granted  with- 
•out  notice  to  the  party  to  be  affected  by  it,  where  it 
is  not  shown  that  the  party  is  a  trespasser. 

ORDER  to  stay  waste.  An  order  to  restrain 
the  committing  of  waste  was  applied  for  in 
this  case,  the  plaintiff  having  commenced  an 
ejectment  for  the  recovery  of  about  a  third  of 
a  lot  of  land  containing  about  1,700  acres.prin- 
cipally  valued  on  account  of  its  timber.  The 
defendants  are  in  possession  claiming  the  lotas 
their  own,  and  are  cutting  and  carrying  away 
the  timber.  Notice  of  the  application  was  not 
given  to  the  defendants. 
Mr.  P.  F.  Hun,  for  the  motion. 

By  the  Court,  Sutherland,  J.  This  is  a 
case  in  which  notice  should  have  been  given  to 
the  defendants,  so  that  they  might  have  been 
heard.  The  plaintiff  claims  only  an  undivided 
third  of  the  lot;  the  defendants,  therefore, may 
be  tenants  in  common  with  him,  and  if  so, 
have  the  right,  until  a  petition,  to  the  enjoy- 
ment of  the  property.  They  are  not  trespassers, 
and  cannot  be  treated  as  such  by  the  court. 

The  motion  is  denied. 
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*VAN  BUREN  ET  AL.         [*2O9 

v. 
FORT  AND  MALCOLM. 

Practice — Infancy—  Costs. 

Where  defendants  were  minors  and  obtained  mer- 
chandise on  credit,  and  when  sued  interposed  the 
plea  of  infancy,  the  plaintiffs  were  permitted  to  dis- 
continue without  costs. 

TVTOTION  to  discontinue  without  costs.  The 
1*1.  defendants  moved  for  judgment  as  in  case 
of  nonsuit.  The  plaintiffs  asked  to  discontinue 
without  costs.  The  defendants  obtained  mer- 
chandise of  the  plaintiffs  on  a  letter  of  recom- 
mendation, and  failing  to  pay, were  sued.  They 
interposed  a  plea  of  infancy.  On  inquiry.the 
plaintiffs  found  that  the  plea  could  be  sup- 
ported by  proof  and,  therefore,  omitted  to  pro- 
ceed to  trial. 

Mr.  D.  Hudson,  for  plaintiffs. 

Mr.  J.  Brown,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ants having  been  guilty  of  fraud,  the  motion 
for  judgment  as  in  case  of  nonsuit  is  denied, 
and  leave  is  given  to  the  plaintiffs  to  discontinue, 
without  costs. 

Cited  in— 36  How.  Pr.,  241;  2  Abb.  N.  8.,  477;  5  Rob., 
670;  1  Sheld.,  429. 


RATHBONE  ET  AL.  v.  HARMAN. 

Practice — Change  of  Venue. 

The  venue  will  not  be  retained  on  the  plaintiff's 
stipulating  to  pay  the  expenses  of  defendant's  wit- 
nesses. 

MOTION  to  change  venue  from  Rensselaer 
to  Schenectady,  the  defendant  having  12 
witnesses  residing  in  Schenectady.  The  plaint- 
iffs have  14  witnesses  in  Albany,  and  stipulate 
to  pay  all  necessary  expenses  of  the  defendant's 
witnesses  in  attending  the  Rensselaer  Circuit. 

By  the  Court,  Marcy,  J.  The  defendant 
shows  12  witnesses  in  the  county  to  which  he 
moves  to  change  the  venue,  and  the  plaintiffs 
have  none  residing  in  the  county  where  the 
venue  is  laid.  It  is,  therefore,  of  course  that 
the  motion  be  granted.  The  court  do  not  re- 
gard the  offer  to  pay  the  expenses  of  defend- 
ant's witnesses;  the  principle  governing  the  de- 
cision of  motions  of  this  kind  is  the  conven- 
ience of  witnesses. 

Motion  granted. 
WEND.  4. 


CHAMPLINo.  PETRIE. 

Practice — Motion  for  Judgment. 

A  defendant  may  move  for  judgment  as  in  case  of 
nonsuit,  in  a  cause  which  has  been  referred,  not- 
withstanding that  he  has  stayed  the  plaintiff's  pro- 
ceedings until  security  for  costs  be  filed. 

Citation— 2  R.  S.,  620,  sec.  2. 

SECURITY  for  costs.  This  cause  was  re- 
O  ferred  to  referees  at  the  last  August  Term. 
In  Jan.,  on  an  affidavit  that  the  plaintiff  since 
the  commencement  of  the  suit  had  obtained  a 
discharge  from  his  debts  as  an  insolvent  debt- 
or, an  order  was  obtained  that  the  plaintiff  file 
security  for  costs  in  ten  days,  or  show  cause  in 
twenty;  which  order  was  made  absolute  in 
Mar. , and  the  proceedings  of  the  plaintiff  stayed. 
The  defendant  now  moved  for  judgment  as  in 
case  of  nonsuit. 

Mr.  D.  Burwell,  for  defendant. 

Mr.  E.  P.  Hurlbert,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant is  entitled  to  the  effect  of  his  motion.  To 
compel  him  to  notice  the  "cause  for  a  [*2 1O 
hearing  and  thus  put  the  plaintiff  out  of  court, 
would  deprive  him  of  the  remedy  given  by  the 
R.  S.,  Vol.  II.,  p.  620,  sec.  2.  He  has  a  right 
to  stay  the  plaintiff's  proceedings  until  security 
for  costs  be  given;  and  if  the  plaintiff  neglects 
to  comply  with  the  order  made  for  that  pur- 
pose, the  defendant  is  not  bound  to  incur  any 
further  costs  by  noticing  the  cause  for  a  hear- 
ing, but  may  apply  to  this  court  for  judgment 
as  in  case  of  nonsuit,  which  is  accordingly 
granted  unless  the  plaintiff  within  20  days  file 
security  for  costs  and  notice  the  cause  for 
hearing. 

Cited  in-12  Wend.,  869;  6  Paige,  45;  29  How.  Pr., 
381;  19  Abb.  Pr.,  18, 
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THE  PEOPLE,  ex  rel.  DANIEL  BERRY 

v. 
HERKIMER  C.  P. 

Practice — Costs. 

An  appellant  who  reduces  the  recovery  before  the 
justice  njrainst  him  to  the  amount  of  810  or  more,  is 
entitled  to  the  costs  of  the  appeal,  notwithstanding 
that  the  appeal  was  entered  previous  to  the  Re- 
Statutes  going  into  effect. 

Citations— 2  R.  S.  283,  sec.  218;  6  Stat.,  296  c. 

MOTION  for  a  mandamus.  In  Mar.,  1829, 
a  judgment  was  obtained  against  the  re- 
lator  before  a  justice  for  $50  damages  and  $5 
costs.  He  appealed,  and  on  the  trial  of  the 
cause  in  the  C.  P.  in  February  last,  the  plaint- 
iff recovered  a  verdict  for  $32.10  damages. 
The  appellant  entered  a  rule  for  costs,  which 
were  taxed  at  $44.65,  and  a  judgment  was  en- 
tered in  his  favor  for  the  balance.  The  C.  P. 
vacated  the  rule  for  costs  entered  by  the  appel- 
lant and  gave  costs  to  the  appellee.  A  man- 
damus was  now  asked  for  to  vacate  the  order 
of  the  C.  P. 

Mr.  D.  Burwell,  for  relator. 

By  the  Court,  Marcy,  J.  The  amount  re- 
covered before  the  justice  against  the  appel- 
lant being  reduced  by  the  verdict  in  the  C.  P. 
$10  and  more,  the  appellant  is  entitled  to  the 
costs  of  the  appeal,  2  R.  S.,  263,  sec.  218,  not- 
withstanding that  the  appeal  was  made  pre- 
vious to  the  Revised  Statutes  going  into  effect. 
Those  statutes  take  up  the  proceedings  in  causes 
pending  where  they  find  them,  and  where  the 
statutes  under  which  the  proceedings  were 
commenced  are  repealed,  the  subsequent  pro- 
ceedings must  be  regulated  by  the  R.  S.  Un- 
der the  statute  by  virtue  of  which  the  appeal 
211*]  was  entered,  Stat.,  Vol. VI.,  *296,  c,  the 
costs  in  a  case  of  this  kind  were  left  to  be 
awarded  by  the  court,  as  they  in  their  discre- 
tion saw  fit.  That  statute  is  repealed,  and  there 
is  now  no  law  regulating  the  costs  in  cases  of 
this  kind  but  what  is  to  be  found  in  the  R.  S., 
which,  therefore,  must  govern. 

Let  an  alternative  mandamus  issue. 

Cited  in— 6  Wend.,  531 ;  9  Wend.,  495 :  11  Wend., 
825 ;  23  Wend.,  483 ;  1  Hill,  334 :  3  Den.,  175 : 19  Barb.. 
533;  6  How.  Pr.,  283;  14  How.  Pr.,  301, 358;  15  How.  Pr., 
74 ;  18  How.  Pr..  386;  1  Abb.  Pr.,  122;  Co.  R.  N.  S.,  218. 


BRADSTREET,  Demandant, 

v. 
CLARKE,  Tenant. 

Statute,  Construction  of— Writs  of  Right. 

The  provisions  of  the  Revised  Statutes  relative  to 
writs  of  right,  do  not  affect  suits  commenced  pre- 
vious to  Jan.  1, 1830.  Such  suits  may  be  conducted 
conformably  to  the  practice  as  it  existed  previous 
to  that  day. 

Citation-2  R.  S.,  341,  sec.  17. 

TITRIT  of  right.  This  suit  was  commenced 
»"  previous  to  Jan.  1  last.  At  the  Janu- 
ary Term  an  impar lance  was  granted  to  the 
tenant  until  the  first  day  of  this  term,  when  he 
appeared  and  pleaded,  vouching  to  warranty 
the  heirs  of  his  grantor,  and  praying  a  sum- 
684 


— T~~- 

mons  ad  warrantizandum  returnable  at  the 
next  term.  A  question  was  submitted,  whether 
the  plea  could  be  received. 

Mr.  J.  L.  Tillinghast,  for  demandant. 

Mr.  J.  L.  Mason,  for  tenant. 

By  the  Court,  Marcy,  J.  The  proceedings 
in  this  suit  must  be  conformable  to  the  prac- 
tice as  it  existed  previous  to  the  R.  S.  taking 
effect,  the  suit  having  been  commenced  pre- 
vious to  Jan.  1st  last.  Those  statutes  do  not 
modify  the  proceeding  as  to  voucher  in  real 
actions,  but  abolishes  it  altogether.  2  R.  S., 
341,  sec.  17.  The  provisions  of  those  statutes, 
however,  cannot  affect  suits  commenced  pre- 
vious to  Jan.  1st ;  they  must  be  conducted  ac- 
cording to  the  practice  as  it  existed  before  the 
R.  S.  went  into  operation. 

Let  the  plea  be  filed. 

Cited,  in— 14  Wend..  75 ;  2  Paige,  286 ;  32  Barb.,  468. 


AMES  v.  WEST. 

Pleading  and  Practice — Double  Replication. 

Double  replications  or  rejoinders  cannot  be  in- 
terposed but  by  leave  of  the  court  obtained  on  spe- 
cial application. 

Citations— 2  R.  8.,  356,  sec.  27;  352,  sec.  9. 

DOUBLE  replication.  To  a  plea  of  set-off 
the  plaintiff  replied  :  1.  Nil  debet.  2. 
The  Statute  of  Limitations,  alleging  the  second 
*plea  to  be  interposed  by  leave  of  the  [*212 
court  first  had  and  obtained.  On  an  affidavit 
that  no  rule  had  been  received  allowing  a 
double  replication,  the  defendant  moved  that 
one  of  the  replications  be  stricken  out.  The 
plaintiff  showed  it  was  important  to  his  rights 
that  he  should  be  allowed  to  retain  both  repli- 
cations. 

Messrs.  Kellogg  and  Sandford,  for  de- 
fendant. 

Mr.  B.  Davis  Noxon,  for  plaintiff. 

By  the  Court,  Marcy,  J.  By  the  R.  S. 
courts  are  authorized  to  allow  double  replica- 
tions or  rejoinders  whenever  it  shall  become 
necessary  for  the  attainment  of  justice,  on  spe- 
cial application  made  to  them  by  the  party  de- 
siring so  to  plead.  2  R.  S.,  356,  sec.  27.  The 
practice  under  the  statute  allowing  double 
pleas  as  well  here  as  in  England,  has  been  to 
permit  parties  to  put  in  such  pleas,  although 
actual  leave  was  not  obtained.  It  seems,  how- 
ever, that  the  Legislature  intended  a  distinc- 
tion should  be  observed  between  pleas  and 
replications,  &c.  As  to  pleas,  it  is  left  to  the 
discretion  of  the  party,  subject  to  the  power 
of  the  court  to  compel  him  to  elect  where  he 
pleads  inconsistent  pleas  ;  but  as  to  the  subse- 
quent pleadings,  they  are  to  be  interposed  only 
when  allowed  by  the  court  on  special  applica- 
tion. 2  R.  S.,  352,  sec.  9,  356,  sec.  27.  The 
double  replications,  therefore,  in  this  case 
were  improperly  interposed  without  the  pre- 
vious leave  of  the  court  obtained;  but  inasmuch, 
as  the  plaintiff  now  shows  a  necessity  for  thus 
pleading,  the  replications  are  permitted  to  stand, 
upon  payment  of  the  coats  of  this  motion. 


Cited  in-12  Wend.,  250. 
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THE  PEOPLE  v.  ONONDAGA  C.  P. 


THE  PEOPLE,  ex  rel.  ISAIAH  START, 

v. 
ONONDAGA  C.  P. 

Practice — Certiorari. 

A  certiorari  to  remove  a  Judgment  rendered  by  a 
justice  of  the  peace  may  issue  from  the  Court  of  C. 
P.  in  which  it  is  made  returnable. 

Citation— 2  B.  S.,  591,  sec.  1. 

MOTION  for  a  mandamus.  A  certiorarivr&s 
issued  out  of  and  under  the  seal  of  the 
Court  of  C.  P.  of  Onondaga  Co.,  to  remove 
into  that  court  a  judgment  against  the  relator, 
rendered  by  a  justice  of  the  peace  of  that  coun- 
ty. On  the  return  of  the  certiorari,  the  C.  P. 
quashed  it  on  the  ground  that  it  ought  to  have 
213*]  issued  from  this  court.  *A  mandamus 
was  now  asked  for  to  vacate  the  rule  quashing 
the  certiorari. 

Mr.  S.  H.  Hammond,  for  the  relator. 

Messrs.  Kellogg  and  Sandford,  contra. 

By  the  Court,  Sutherland,  J.  Exclusive 
jurisdiction  is  given  to  the  C.  P.  courts,  as  to 
reviewing  judgments  rendered  by  justices  of 
the  peace  where  the  recovery  does  not  exceed 
$25.  The  proceedings  are  to  be  returned  into 
those  courts,  brought  up  by  certiorari.  The 
Act,  however,  is  silent  whence  the  writ  is  to 
issue.  A  certiorari,  it  is  said,  is  an  original 
writ,  and  that  it  must  issue  from  chancery  or 
this  court.  We  do  not  think  that  the  certiorari 
allowed  by  the  statute  in  this  case  is  an  orig- 
inal writ ;  it  is  a  statutory  process  authorized 
for  a  particular  purpose.  "It  is  in  the  nature  of 
a  writ  of  error,  and  in  accordance  with  the 
principle  established  in  modern  legislation  re- 
lative to  such  writs,  that  they  shall  issue  from 
the  courts  In  which  they  are  made  returnable, 
we  perceive  no  objection  to  the  certiorari  issu- 
ing from  the  C.  P.  It  is  expressly  enacted 
that  all  writs  of  error  shall  issue  out  of  the 
courts  in  which  they  may  by  law  be  made  re- 
turnable ;  2  R.  S.,  591,  sec.  1 ;  and  viewing  this 
as  a  writ  in  the  nature  of  a  writ  of  error,  we 
are  of  opinion  that  the  C.  P.  erred  in  quashing 
the  certwrari  in  this  case. 

We,  therefore,  direct  an  alternative  mandamus. 


HAINES  AND  CHATTERTON  v.  BACKUS. 

Practice — Certiorari.      . 

A  certiorari  will  not  lie  to  remove  proceedings  on 
a  complaint  for  a  forcible  entry  and  detainer  until 
after  inquisition  found. 

Citation-211.  8..  510,  511,  sees.  20-22. 

MOTION  to  quash  certiorari.  A  complaint  in 
writing,  duly  verified,  was  made  toa  judge 
of  the  Herkimer  County  Courts,  for  a  forcible 
entry  and  detainer.  The  judge  issued  a  pre- 
cept to  summon  a  jury  to  inquire  as  to  the 
complaint  made,  and  notice  of  the  proceeding 
was  given  to  the  parties  complained  of.  The 
jury  were  summoned  and  attended,  and  pre- 
vious to  their  being  called,  a  certiorari  remov- 
ing the  proceedings  into  this  court  was  served 
upon  the  judge,  who  suspended  further  pro- 
ceedings, and  made  return  to  this  court.  A 
motion  to  quash  the  certiorari  was  now  made. 
214*1  *Mr.  A.  Loomis.  for  the  motion. 
Mr.  D. 


Burwell,  contra. 


By  tJie  Court,  Savage,  Ch.  J.  The  certio- 
rari  was  clearly  premature.  Until  inquisition 
found,  there  was  nothing  to  remove.  An  in- 
quisition cannot  be  found  in  this  court  ;  it  can 
be  obtained  only  in  the  method  prescribed  by 
statute,  which  manifestly  contemplates  the 
finding  of  the  inquisition  previous  to  the  re- 
moval of  the  proceedings  into  this  court.  2  R. 
8.,  510,  511,  sees.  20-22. 

Cited  in— 20  Hun,  461;  20  How.  Pr.,  170;  11  Abb. 
Pr.,  401. 


FIELD  AND  SMYTH  t>.  GOODMAN. 

Pleading  and  Practices-Demand  of  Oyer. 

It  seems,  that  after  12  days  demand  of  oyer  by  a 
plaintiff  of  a  release  pleaded  by  the  defendant*  he 
may  treat  the  plea  as  a  nullity,  and  enter  the  de- 
fendant's default. 

Citations— 1  Tidd.  531 ;  6  Mod.,  222. 

DEMAND  of  oyer.  The  defendant  pleaded 
a  release  puts  darrein  continuance,  with  a 
profert,  without  giving  oyer  of  the  release. 
The  plaintiffs,  Dec.  4,  made  a  written  demand 
of  oyer,  and  served  the  same  on  the  agent  of 
the  defendant's  attorney,  and,  on  Dec.  29,  en- 
tered the  defendant's  default  for  not  deliver- 
ing oyer,  and  on  Jan.  4  served  notice  of  exe- 
cuting a  writ  of  inquiry  on  the  19th  of  the 
same  month  ;  when  a  writ  of  inquiry  was  ex- 
ecuted, and  subsequently  the  judgment  was 
perfected,  execution  issued,  and  the  property 
of  the  defendant  levied  upon.  The  defendant 
now  moved  to  set  aside  the  proceedings  ac- 
companying his  application,  with  an  affidavit 
of  merits. 

Mr.  A.  R.  Tiffany,  for  defendant. 

Messrs.  King  and  Dennigton,  for  plaint- 
iffs. 

By  the  Court,  Sutherland,  J.  The  only 
question  is  as  to  the  regularity  of  the  plaintiffs 
in  treating  the  plea  of  the  defendant  as  a  nul- 
lity, in  consequence  of  the  omission  to  serve 
oyer  of  the  release  set  forth  in  it.  By  the  En- 
glish practice,  if  the  defendant  omits  to  give 
oyer  for  two  days  after  demand  made,  the 
plaintiff  may  sign  judgment  as  for  want  of  a 
plea.  1  Tidd,  531  ;  6  Mod.,  222.  Here,  the 
default  was  not  entered  until  25  days  after 
oyer  demanded.  The  written  demand  being 
served  on  the  agent  of  the  defendant's  attor- 
ney, *was  equivalent  to  12  days  de-  [*2 1 5 
mand  of  the  attorney  himself.  We  are  dis- 
posed to  sanction  this  practice,  and  to  hold 
the  plaintiffs'  proceedings  as  regular.  The  de- 
fendant, however,  still  insisting  on  merits,  we 
permit  him  to  come  in  and  defend  on  payment 
of  costs ;  the  judgment,  however,  to  remain 
as  security  for  such  sum  as  the  plaintiffs  may 
eventually  recover. 


WEND.  4. 


THE  PEOPLE,  ex  rel.  H.  DEMAREST, 

«. 
NKW  YORKC.  P. 

Jurisdiction. 

The  Courts  of  C.  P.  of  this  State  never  had  juris- 
diction of  writs  of  right. 
Citation— 1  Greenl.  L.  N.  Y.,  60. 
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MOTION  for  a  mandamus.  A  writ  of  right 
was  sued  out  of  and  returnable  in  the  N. 
Y.  C.  P.  on  the  third  Monday  of  Jan.  last,  the 
writ  having  issued  a  few  days  previous  to  Jan. 
1.  On  the  fourth  day  of  the  court,  the  demand- 
ant moved  that  the  tenant  be  called  ;  the  pre- 
siding judge  refused  to  have  him  called,  decid- 
ing that  the  C.  P.  had  not  jurisdiction  of  a 
writ  of  right.  A  mandamus  was  now  asked 
for,  directing  the  C.  P.  to  proceed  in  the  cause. 

Mr.  J.  Radcliff,  for  the  relator. 

Mr.  W.  Slosson,  contra. 

By  Hit  Court,  Savage,  C/i.  J.  By  the  terms 
of  the  Acts  organizing  the  Courts  of  C.  P.  in 
this  State,  jurisdiction  seems  to  be  given  to 
them  as  well  in  real  as  in  personal  and  mixed 
actions ;  but  until  now  it  is  believed  it  has 
never  been  attempted  to  prosecute  a  writ  of 
right  in  a  Court  of  C.  P.  At  an  early  day, 
Feb.  6,  1786,  Greenl.  Laws,  Vol.  I.,  p.  50,  a 
statute  was  passed  in  this  State  regulating  pro- 
ceedings in  writs  of  right  ;  and  it  is  very  man- 
ifest that  it  was  not  then  contemplated  that 
writs  of  right  should  be  prosecuted  in  the 
Courts  of  C7P.,  as  many  of  the  provisions  of 
that  statute  apply  exclusively  to  the  prosecu- 
tion of  suits  in  the  Supreme  Court,  and  are 
inapplicable  to  the  prosecution  of  such  suits  in 
the  Courts  of  C.  P.  From  this  early  Act  of 
the  Legislature  providing  for  the  prosecution 
of  such  suits  in  the  Supreme  Court,  and  not 
extending  its  provisions  to  the  Courts  of  C.  P. ; 
216*]  from  *the  nature  of  the  action,  and  the 
forms  of  proceeding  peculiar  to  it,  and  from 
the  common  opinion  that  the  Supreme  Court 
alone  had  jurisdiction  of  such  suits,  we  con- 
cur with  the  court  below  in  saying  that  the  C. 
P.  had  not  jurisdiction  of  a  writ  of  right  and, 
therefore,  deny  the  motion  for  a  mandamus. 


JACKSON,  ex  dem.  PIONEER  ET  AL., 

v. 
SCHAUBER  ET  AL. 

Practice — Stay  of  Proceedings. 

Where  judgments  rendered  by  this  court  have 
been  reversed  In  the  Court  of  Errors  with  costs, 
and  venires  de  novo  awarded,  the  proceedings  of  the 
plaintiff  will  be  stayed  until  the  payment  of  the 
costs  in  error. 

ORDER  to  stay  proceedings  till  costs  in  error 
be  paid.  There  were  12  actions  of  eject- 
ment ;  two  were  tried  and  verdicts  rendered 
for  the  plaintiff,  and  there  was  an  agreement 
that  three  of  the  other  causes  should  abide  the 
event  of  the  two  tried.  Cases  were  made,  and 
judgments  rendered  by  this  court  for  the 
plaintiff  ;  which  judgments  were  subsequent- 
ly reversed  in  the  Court  for  the  Correction  of 
Errors,  venires  de  novo  awarded,  and  costs  or- 
dered to  be  paid  by  the  defendant  in  error. 
After  several  ineffectual  attempts  to  obtain  at- 
tachments against  the  lessors  of  the  plaintiff 
for  the  costs  in  error,  the  defendants  applied 
at  this  term  for  a  rule  staying  the  proceedings 
of  the  plaintiff  until  the  costs  in  error  be  paid; 
which  rule  was  granted  in  the  two  causes  tried 
and  in  the  three  which,  by  agreement,  were  to 
abide  the  event  of  the  others,  but  as  to  the  re- 
maining seven  causes  the  motion  was  denied. 

Cited  in— 4  How.  P.,  284 ;  48  Wis.,  74. 
oS6 


ANONYMOUS. 


Where  a  party  is  entitled  to  treble  damages  and 
to  treble  costs,  he  must  apply  to  the  court  for 
them. 

WHERE  a  party  is  entitled  to  treble  dam- 
ages and  to  treble  costs,  they  can  be  ob- 
tained only  by  motion  to  the  court. 

Cited  in— 6  How.,  Pr.,  46 ;  18  How.,  Pr.,  469 ;  33 
How.  Pr.,  4. 


*THE  PEOPLE,  ex  rel.  P.  TOWER,  [*217 

v. 
NIAGARA  C.  P. 

Practice — Judgment — Pro  Retorno  Habendo. 

Where  judgment  is  rendered  asrainst  a  plaintiff  in 
replevin,  and  there  is  no  other  plea  than  non  cepit, 
the  defendant  is  not  entitled  to  judgment  pro  re- 
torno  habendo. 

Citations-1  Chit.,  490 ;  1  Saund.,  374,  n,  1 ;  1  Str., 
507. 

MOTION  for  a  mandamus.  The  relator  was 
the  defendant  in  an  action  of  replevin, 
and  put  in  a  plea  of  non  cepit  only.  On  the 
trial  of  the  cause,  the  plaintiff  was  nonsuited, 
and  the  defendant  entered  a  judgment  of  re- 
torno  habendo  ;  which,  on  motion,  the  Niagara 
C.  P.  struck  from  the  record.  A  mandamus 
was  now  asked  for  to  restore  that  judgment. 

Mr.  B.  Cooke,  for  relator. 

Mr.  W.  Hotchkiss,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  said, 
in  behalf  of  the  relator,  that  a  plea  of  non 
cepit  in  replevin  is  like  the  general  issue  in 
other  actions;  it  may  be  so  in  some  respects, but 
if  found  for  the  defendant,  if  the  jury  say  that 
he  did  not  take  the  goods,  how  can  there  be  a 
judgment  pro  retorno  habendo  ?  Non  cepit  is  a 
plea  in  bar,  not  involving  the  merits  of  the  ac- 
tion ;  and  if  a  defendant  claims  a  return  of  the 
goods,  he  must  add  an  avowry  or  cognizance 
inducing  a  return,  or  he  is  not  entitled  to 
judgment  for  a  return.  1  Chit.,  490  ;  1  Saund.. 
374,  n.  1;  1  Str.,  507. 

The  mandamus  is  denied. 

Cited  in-6  Hill,  616 ;  3  N.  Y..  510. 


SOULDEN  AND  SMITH  v.  COOK. 

Practice — Setting  Aside  Judgment. 

After  a  lapse  of  ten  years  a  judgment  will  not  be 
set  aside  for  irregularity  or  on  the  merits,  where 
the  defendant  was  duly  arrested,  and  there  is  no 
complaint  of  fraud  or  circumvention. 

MOTION  to  set  aside  proceedings.  The  de- 
fendant was  served  with  a  capias  return- 
able in  August  Term,  1818.  He  retained  an 
attorney  to  defend,  who  gave  notice  of  ap- 
pearance in  a  suit  coupling  with  the  plaintiffs 
in  this  cause  four  other  persons  as  plaintiffs, 
which  notice  was  disregarded  by  the  plaintiffs 
attorney,  and  a  judgment  entered  by  default 
May  9,  1820,  for  $418.33.  In  Sep.  last,  the 
defendant  was  served  with  a  scire  facias  to 
*revive  the  judgment.  He  excuses  his  [*218 
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laches  for  not  applying  at  the  October  and 
January  Terms,  ana  now  applies  to  set  aside 
the  judgment  which  has  been  entered  in  the 
scire  facias  suit,  and  the  judgment  in  the  origi- 
inal  suit.  The  latter  judgment  he  moves  to 
set  aside  for  irregularity,  because  the  declara- 
tion in  that  suit  is  capped  of  May  Term,  1818, 
the  memorandum  in  the  judgment  roll  is  Jan- 
uary Term,  1818,  and  the  common  bailpiece  is 
of  May  Term,  1820,  whereas  the  capias  was  re- 
turnable in  August  Term,  1818.  He  further 
shows,  that  in  August,  1820,  his  attorney  in- 
formed him  that  he  had  non  prossed  the  plaint- 
iffs, and  that  since  that  period  until  the  service 
of  the  acire  facias,  he  heard  nothing  of  the  suit 
against  him.  He  also  swears  to  a  defense  on 
the  merits. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  H.  Van  Schaack,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  We  would 
not  refuse  to  set  aside  the  judgment  in  the  scire 
facias  suit  upon  terms,  could  we  also  let  the 
defendant  in  to  defend  in  the  original  suit,  but 
that  we  cannot  do.  After  a  lapse  of  now  full  ten 
years,  to  set  aside  a  judgment  for  irregularity, 
on  the  grounds  relied  on  in  this  case,  would 
be  an  extraordinary  and  unprecedented  exer- 
cise of  the  powers  of  the  court.  Had  the  de- 
fendant not  been  arrested,  or  had  he  after  his 
arrest  been  misled  by  any  fraud  or  circumven- 
tion of  the  plaintiffs,  and  induced  to  believe 
that  the  suit  was  withdrawn  or  discontinued, 
we  might  have  permitted  him  to  come  in  and 
defend  ;  but  there  is  no  imputation  against  the 
plaintiffs  for  having  lulled  the  defendant  into 
security,  other  than  the  omission  to  proceed 
on  the  judgment,  of  which  the  defendant  has 
no  right  to  complain.  The  plaintiffs  com- 
menced their  suit,  and  the  defendant  retained 
an  attorney  to  defend,  who  gave  notice  in  a 
cause  wrongly  entitled.  Strictly,  the  plaintiffs 
were  not  bound  to  regard  such  notice  ;  and  al- 
though we  would  have  relieved  the  defendant 
on  this  ground,  had  he  made  application  within 
a  reasonable  time, we  cannot  d'o  so  after  a  lapse 
often  years.  The  defendant  having  nonprossed 
the  plaintiff  in  the  cause  in  which  he  gave  no- 
tice, furnishes  no  ground  for  relief;  it  was  but 
219*]  the  consummation  of  his  *own  error, 
and  even  the  acquiescence  of  the  plaintiffs  in 
that  cause,  of  whom  the  plaintiffs  in  this  cause 
were  a  part,  in  the  judgment  obtained  against 
them,  by  submitting  to  the  enforcement  of  it,  is 
not  shown,  for  aught  that  appears,  the  plaint- 
iffs in  this  cause  are  totally  ignorant  that  such 
judgment  has  ever  been  obtained.  It  may  be 
very  injurious  to  the  defendant  that  he  cannot 
be  relieved,  but  the  blame  rests  with  himself. 
There  must  be  some  limitation  to  applications 
of  this  nature,  and  the  length  of  time  which 
has  elapsed  in  this  case,  must  estop  the  defend- 
ant. For  the  most  manifest  error  apparent  on 
the  record,  the  defendant  could  not  be  relieved 
by  writ  of  error,  the  time  for  bringing  such 
writ  having  expired  ;  and  if  for  error  apparent 
on  the  record,  he  is  remediless  ;  he  cannot  ex- 
pect to  have  a  judgment  set  aside  for  a  less 
cogent  cause. 

The  motion  is  denied,  with  costs. 

Cited  in-12  Wend.,  386 ;  15  Wend..  335;  6  How.  Pr., 
327 ;  47  How.  Pr.,  143 ;  6  Rob.,  473 ;  6  How.  U.  8..  88. 
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WEED  AND  WEED  «.  CARPENTER. 

Negotiable  Paper  —  Forged  Indorsement  —  Indors- 
er  having  Knowledge,  Liable  —  Evidence. 

Where  a  person  for  a  series  of  years  forged  the 
name  of  bis  friend  as  the  indorser  of  his  notes  and 
bills,  with  the  knowledge  of  his  f  riend.who.  although 
judgments  were  obtained  and  executions  issued 
against  him  in  suits  on  such  forged  indorsements, 
never  disavowed  such  acts  until  the  person  com- 
mitting the  forgeries  had  absconded  and  fled  from 
justice,  it  was  held,  in  a  case  where  the  indoreer 
was  sued  and  suffered  a  default,  and  attempted 
no  defense  until  after  the  escape  of  the  maker  of 
the  notes,  that  proof  of  these  facts  was  admissible 
in  evidence,  and  that  from  it  the  jury  might  imply 
an  authority  from  the  indorser  to  the  maker  thus  to 
use  his  name. 

Citations—  2  Phil.  Ev.,  46  ;  1  Esp..  61  ;  1  Camp.,  46; 
3  Esp.,  aO;  3  Kent  Com.,  478;  Chit.  Bills,  25;  11  Mass., 
98  :  1  Livermore,  37  ;  Paley,  part  1,  ch.  3,  sec.  2. 


fPHIS  was  an  action  of  assumpsil  against  the 
1.  defendant  as  indorser  of  a  promissory  note. 
for  $247.10,  due  Sep.  4,  1827,  tried  at  the  Rens- 
selaer  Circuit  in  1828. 

The  defense  set  up  was  forgery  by  the  maker 
in  indorsing  the  name  of  the  defendant  on  the 
note.  To  resist  the  defense,  the  plaintiffs 
showed  that  Oct.  20,  1827,  an  execution  against 
the  defendant  in  favor  of  J.  P.  &  J.  D.  Phoe- 
nix, for  $415.44,  was  put  into  the  hands  of 
the  sheriff  of  Rensselaer  Co.  ;  that  when  ap- 
prised of  it  the  defendant  expressed  his  sur- 
prise that  such  an  execution  should  be  against 
him,  said  that  he  was  not  acquainted  with  the 
plaintiffs,  but  presumed  the  execution  must  be 
on  account  of  Ludowickus  L.  Viele's  business. 
*  Viele  was  the  brother-in  law  of  the  de-  [*22O 
fendant,  and  absconded  Dec.  30  or  81,  1827. 
On  Jan.  15,  1828,  the  defendant  made  an  affi- 
davit to  base  a  motion  to  set  aside  the  judg- 
ment in  favor  of  the  Phoenixes,  wherein  he 
stated  that  the  judgment  was  obtained  against 
him  as  the  indorser  of  the  note,  which  he  had 
never  indorsed,  and  that  he  had  never  autho- 
orized  such  indorsement;  that  a  capias  had  not 
been  served  upon  him,  nor  had  he  indorsed  or 
authorized  his  appearance  to  be  indorsed  upon 
any  writ  at  the  suit  of  the  plaintiffs;  that  after 
being  apprised  of  the  execution,  Viele  acknowl- 
edged the  forgery  and  promised  to  pay  the 
same  ;  and  that,  relying  upon  his  assurances, 
he  took  no  immediate  measures  to  set  aside  the 
judgment.  Jan.  14,  1828,  the  defendant  for 
the  purpose  of  setting  aside  the  judgment  in 
this  cause,  made  an  affidavit  that  a  capias  was 
served  on  him  about  Oct.  20,  1827;  that  the  in- 
dorsement of  his  name  on  the  note  declared  on 
is  a  forgery  ;  that  after  the  service  of  the  writ, 
Viele  acknowledged  the  forgery  and  engaged 
to  settle  the  suit  ;  that,  relying  on  his  engage- 
ments. he  took  no  measures  to  defend  the  suit 
until  Jan.  8,  1828,  when  he  was  informed  that 
a  default  had  been  entered.  These  affidavits 
of  the  defendant  were  read  in  evidence. 

The  plaintiffs  offered  to  prove  by  the  sheriff 
of  Rensselaer  Co.,  that  in  Aug.,  1827,  he  held 
two  executions  against,  the  defendant  on  judg- 
ments obtained  against  him  ;  that  the  defend- 
ant repeatedly  promised  to  pay  them,  and  not 
until  after  Viele  absconded  did  he  pretend  that 
the  judgments  had  been  obtained  on  forged 
notes,  which  pretense  he  then  set  up.  This 
evidence  was  objected  to  and  rejected.  The 
plaintiffs  then  offered  to  prove  that  Viele  had, 
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for  three  or  four  years  before  the  trial  of  this 
cause,  in  a  great  number  of  instances,  indorsed 
the  name  of  the  defendant  upon  bills  and  notes 
made  by  him  in  the  same  manner  as  is  disclosed 
in  the  affidavits  of  the  defendant ;  that  the 
knowledge  of  such  indorsements  had  been 
brought  home  to  the  defendant,  and  that  in  no 
instance  had  he  denied  Viele's  authority  so  to 
use  his  name,  but  on  the  contrary  had  assented 
to  and  acquiesced  in  the  same,  relying  upon 
Viele's  promise  to  take  up  the  notes  ;  and  that 
221*]  *in  no  instance  had  the  defendant  al- 
leged that  Viele  had  forged  his  name  to  such 
bills  and  notes  until  Viele  had  absconded.  The 
evidence  was  also  objected  to  and  overruled, 
and  a  verdict  was  rendered  for  the  defendant, 
which  was  now  moved  to  be  set  aside. 

Mr.  D.  Buel,  Jr,  for  the  defendant. 

Mr.  O.  L.  Holley,  for  the  plaintiff. 
k 

By  the  Court,  Savage,  Ch.  J.  The  question 
here  is  whether  there  was  an  evidence  sufficient 
to  authorize  the  jury  in  finding  that  the  name 
of  the  defendant  was  put  on  the  note  as  in- 
dorser  by  his  consent.  On  this  motion  the  facts 
shown,  and  those  offered  to  be  shown,  are  all 
to  be  considered  as  proved.  The  issue  to  be 
tried  was  whether  the  defendant  authorized  the 
use  of  his  name  in  this  particular  case  ;  but  if 
Viele  had  a  general  authority,  that  would  be 
sufficient  to  maintain  the  issue  for  the  plaintiff. 

The  authority  of  an  agent  to  subscribe  pol- 
icies of  insurance  may  be  proved  by  the  agent 
himself ;  and  it  is  sufficient  to  show  that  the 
defendant  has  recognized  his  act  on  a  particu- 
lar occasion,  or  that  he  has  recognized  him  on 
several  other  occasions  as  his  agent  for  sub- 
scribing policies.  2  Phil.  Ev.,  45.  In  Nealv. 
Irving,  1  Esp.,  61,  it  was  shown  that  one 
Hutchins  was  in  the  habit  of  subscribing  pol- 
icies for  the  defendant.  Ld.  Kenyon  held  this 
sufficient  evidence  of  authority  to  charge  the 
defendant,  saying,  that  if  Hutchins  was  only 
a  particular  agent  for  the  defendant  it  lay  upon 
him  to  show  it.  In  a  subsequent  case,  four- 
teen v.  Touse,  1  Camp.,  45,  the  proof  was  that 
one  Butler  signed  the  policy  in  the  defendant's 
name,  and  had  often  done  so,  but  the  witness 
knew  of  no  authority  for  that  purpose,  nor  did 
he  know  any  instance  in  which  the  defendant 
had  paid  a  loss  upon  a  policy  so  subscribed. 
Ld.  Ellenborough  held  the  proof  must  be  car- 
ried further.  In  Barber  v.  Gingell,  3  Esp.,  60, 
the  defense  was  that  the  acceptance  on  the  bill 
of  exchange  was  a  forgery.  To  counteract 
this  it  was  shown  that  when  payment  was  de- 
manded on  Saturday  the  defendant  requested 
the  clerk  to  call  on  Monday,  but  without  look- 
222*1  ing  *at  the  bill.  The  plaintiff  further 
proved  that  Taylor,  who  had  forged  the  bill, 
had  formerly  been  connected  in  business  with 
the  defendant,  and  that  the  defendant  had  paid 
several  bills  drawn  like  the  present,  and  to 
which  Taylor  was  supposed  to  have  written  an 
acceptance  in  defendant's  name.  Ld.  Kenyon 
held  this  an  answer  to  the  defense  of  forgery; 
for  though  the  defendant  had  not  accepted  the 
bill,  he  had  adopted  the  acceptance  and  made 
himself  liable  to  pay  it.  Chancellor  Kent  says, 
that  an  acquiescence  in  the  assumed  agency  of 
another.when  the  acts  of  the  agent  are  brought 
to  the  knowledge  of  the  principal,  is  equiva- 
ent  to  an  express  authority.  By  permitting 
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another  to  hold  himself  out  to  the  world  as  his 
agent,  the  principal  adopts  his  acts,  and  will 
be  held  bound  to  the  person  who  gives  credit 
thereafter  to  the  other  in  the  capacity  of  his 
agent.  2  Kent,  Com.,  478.  Chit.  Bills,  p.  25  r 
says  that  authority  to  draw,  indorse  or  accept 
bills  may  be  implied  ;  and  if  a  drawee  of  a  bill 
has  previously  paid  several  bills  accepted  in 
his  name  by  a  third  person,  with  whom  he 
had  connections  in  trade,  he  would  be  liable, 
though  accepted  without  his  authority  ;  and 
refers  to  Barber  v.  OingeU,  3  Esp.,  60.  In 
Long  v.  Colburn,  11  Mass,  98,  Parker,  /.,  says, 
"  this  authority  (to  sign  a  note)  may  be  by 
parol,  by  letter,  by  verbal  directions,  or  may 
even  be  implied  from  certain  relations  proved 
to  exist  between  the  actual  maker  of  the  note 
and  him  for  whom  he  undertakes  to  act  ;  and 
it  may  sometimes  be  inferred  from  the  subse- 
quent assent  or  ratification  of  the  party  who 
is  charged  by  the  writing.  The  same  doctrine 
is  to  be  found  in  Treatises  on  Agency.  1 
Liv.,  37  ;  Pal.,  part  1,  ch.  3,  sec.  2. 

These  authorities,  with  the  exception  of  3- 
Esp. ,  60,  treat  of  a  person  who  acts  openly  as 
the  agent  of  another,  and  the  reason  why  the 
principal  who  assents  subsequently  shall  be 
bound  is.  that  the  public  may  have  given  credit 
to  the  agent  on  the  strength  of  his  agency,  and 
otherwise,  innumerable  frauds  might  be  prac- 
ticed. In  a  case  like  the  present,  where  there 
was  no  pretense  of  agency,  but  where  the  rep- 
resentation was  that  the  party  had  subscribed 
his  own  name,  although  the  public  could  not 
*give  credit  to  the  acts  of  Viele  as  the  [*22& 
agent  of  the  defendant,  yet  the  ratification  of  a 
single  case  was  calculated  to  enable  Viele  to 
practice  innumerable  frauds.  And  a  party 
who  should  wink  at  such  practices  for  years, 
and  then  disavow  the  authority  of  the  person 
who  thus  made  use  of  his  name,  should  not  be 
permitted  to  deny  the  authority  of  those  acts 
which  he  had  sanctioned,  and  even  induced, 
but  should  be  punished  as  a  participant  in 
the  fraud  practiced  upon  the  public  or  indi- 
viduals. 

We  are  to  assume  in  this  case  that  for  three 
or  four  years  Viele  has  been  using  the  defend- 
ant's name  upon  his  own  notes  with  the  de- 
fendant's knowledge.  It  appears  that  in  one 
instance  an  execution  was  levied,  which  the 
defendant  understood  was  on  Viele's  business, 
and  which  he  did  not  only  not  seek  to  set  aside, 
but  promised  to  pay  for  more  than  two  months; 
and  then,  after  Viele  had  absconded,  attempted 
to  set  aside  ;  and  in  this  very  case,  where  the 
writ  was  served  on  him  more  than  two  months 
before  Viele  absconded,  he  made  no  defense, 
but  suffered  a  default;  never  disclosed  the  al- 
leged forgery  in  this  nor  any  other  case.though 
cognizant  of  numerous  facts  of  the  same  kind 
for  years;  but'as  soon  as  his  friend  and  brother- 
in-law  had  escaped  and  was  no  longer  amenable 
to  punishment,  he  disavowed  his  signature  and 
the  authority  of  Viele.  This  looks  very  much 
like  fraud.  I  should  not  only  have  permitted 
this  evidence  to  go  to  the  jury,  but  had  they, 
upon  the  evidence,  found  an  implied  authority 
in  Viele  to  use  the  defendant's  name,  I  should 
be  unwilling  to  disturb  the  verdict. 

/  am  of  opinion  that  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 

Cited  in-13  N.  Y,,  694 ;  54  N.  Y..  401. 
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WILLIAMS,  Supervisor  of  BATAVIA, 

v. 
L.  &  H.  HOLDEN. 

Executors  and  Administrators — Personal  Liabil- 
ity for  Tax  Imposed  upon  in  Representative 
Capacity  —  Correction  of  Assessment,  How 
Made — Regularity — How  Impeachable. 

The  individual  property  of  an  executor,  adminis- 
trator or  trustee  may  be  taken  for  a  tax  imposed 
upon  him  in  his  representative  character,  when  no 
property  of  the  testator,  intestate,  or  cestul  que 
truHt  can  be  found. 

The  Tax  Law  prescribing  that  every  person  shall 
be  assessed  in  the  town  or  ward  where  he  resides 
for  all  personal  estate  owned  by  him,  including  all 
personal  estate  in  his  possession  as  executor,  &c., 
234*]  such  last  estate  to  be  carried  *out  separately, 
and  assessed  to  the  person  in  his  representative 
character ;  and  having  provided  for  the  correction 
of  any  errors  that  mijrht  occur,  if  a  party  neglects 
to  avail  himself  of  the  mode  of  correction  given  by 
the  Act,  he  is  concluded  from  questioning  the  assess- 
ment in  any  other  manner. 

The  regularity  of  the  assessment  cannot  be  im- 
peached in  an  action  against  the  collector  for  a 
neglect  of  duty  by  a  plea  that  there  were  other  exec- 
utors who  acted  jointly  with  the  person  upon  whom 
the  tax  was  imposed. 

Citations— 1  R.  S.,  389, 391, 392, 393, 397, 399 ;  1  Johns. 
Cas..  276 ;  11  Johns.,  16. 

TiEMURRER  to  plea.  The  declaration  is  in 
\J  debt  on  a  bond  bearing  date  Dec.  1,  1828, 
conditioned  for  the  faithful  performance  of  the 
duties  of  the  office  of  Collector  of  the  Town  of 
Batavia,  by  L.  Holden,  one  of  the  obligors;  the 
other  being  his  surety.  The  breach  assigned 
is  the  neglect  to  pay  over  the  sum  of  $710.83, 
part  of  the  taxes  directed  to  be  levied  in  Bata- 
via by  virtue  of  an  assessment  roll  and  the 
usual  warrant,  delivered  to  the  collector  on 
Dec.  18,  1828. 

The  defendants  pleaded  non  est  factum,  and 
specially  that  the  assessors  of  Batavia,  in  mak- 
ing out  the  assessment  upon  the  taxable  inhab- 
itants of  that  town  in  the  year  1828,  assessed 
and  valued  the  personal  estate  which  belonged 
to  one  Joseph  Ellicott,  at  the  time  of  his  death 
(he  having  died  previous  to  the  assessment),  at 
$150,000;  that  the  assessment  was  entered  on 
the  assessment  roll  in  the  following  words  and 
figures  :  "  David  E.  Evans,  executor  or  rep- 
resentative of  Joseph  Ellicott,  deceased,  value 
of  personal  estate  $150,000  ;  "  that  the  tax  di- 
rected to  be  levied  upon  that  sum  was  $710.88; 
that  before  Feb.  1,  1829,  the  collector  called 
upon  Evans  at  the  place  of  his  usual  residence 
in  Batavia,  and  made  dilligent  inquiry  of  him 
for  personal  estate,  goods  and  chattels  which 
belonged  to  Ellicott  at  the  time  of  his  death, 
and  could  not  discover  or  find  any  in  the  pos- 
session of  Evans,  nor  was  there  any  such  per- 
sonal estate,  goods  or  chattels  in  the  possession 
of  Evans  or  within  the  Town  of  Batavia,  be 
tween  Dec.  15,  1828,  and  Feb.  1,  1829,whereof 
the  sum  of  $710.  S3  or  any  part  thereof  could 
be  collected;  that  within  a  week  after  the  time 
for  paying  over  the  moneys  directed  to  be  col- 
lected, the  collector  offered  to  deliver  to  the 
County  Treasurer  on  account  of  the  said  sum 
225*]  of  $710.83,  and  to  make  oath  that*that 
sum  remained  unpaid,  and  that  he  had  not, 
upon  diligent  inquiry,  been  able  to  discover 
any  goods  or  chattels  belonging  to  Ellicott  at 
the  time  of  his  death  whereon  he  could  levy  the 
same  or  any  part  thereof,  but  that  the  treas- 
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urer  would  not  receive  the  same  as  an  account- 
ing of  unpaid  taxes  to  that  amount ;  and  that 
the  collector  fully  accounted  for  all  moneys 
directed  to  be  levied,  except  the  said  sum  of 
$710.83.  The  special  plea  also  alleged  that  Elli- 
cott, previous  to  his  death,  made  and  published 
a  last  will  and  testament,  appointing  David  E. 
Evans  and  three  other  persons  executors;  that 
after  the  decease  of  the  testator,  and  previous 
to  the  making  out  of  the  assessment  roll,  ail  of 
I  the  executors  proved  the  will  and  took  upon 
I  themselves  the  execution  of  the  same,  and 
jointly  and  together  performed  the  duties  of 
such  executors  in  the  said  Town  of  Batavia. 
The  plaintiff  demurred  generally,  and  also  spe- 
cially for  duplicity.  The  defendants  joined.  The 
cause  was  submitted  on  written  arguments  by, 
Mr.  G.  W.  Lay,  for  the  plaintiff. 
Messrs.  E.  B.  Allen  and  D.  H.  Chandler, 
for  the  defendants. 

By  Hie  Court,  Sutherland,  J.  The  5th  sec- 
tion of  article  1,  tit.  2,  ch.  13,  of  the  Revised 
Act,  passed  Dec.  3,  1827,  p.  224,  1  R.  8.,  389, 
enacts,  "  that  every  person  shall  be  assessed  in 
the  town  or  ward  where  he  resides  when  the 
assessment  is  made,  for  all  personal  estate 

I  owned  by  him,  including  all  such  personal  es- 
tate in  his  possession  or  under  his  control  as 
trustee,  guardian,  executor  or  administrator  ; 
and  in  no  case  shall  property  so  held  under 
either  of  those  trusts,  be  assessed  against  any 
other  person."  The  10th  section  or  the  suc- 
ceeding article,  p.  227,  1  R.  S.,  391,  provides, 
that  where  any  person  is  assessed  as  trustee, 
guardian,  executor  or  administrator,  he  shall 
be  assessed  as  such,  with  the  addition  to  his 
name  of  his  representative  character,  and  such 
assessment  shall  be  carried  out  in  a  separate  line 
from  his  individual  assessment.  &c.  The  2d 
section  of  article  1,  tit.  3  of  the  same  chapter, 
p.  235,  1  R.  S.,  397,  provides,  "That  in  case 
any  person  shall  refuse  or  neglect  to  pay  the 
*tax  imposed  on  him,  the  collector  shall  [*22O 
levy  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  who  ought  to  pay 
the  same,  or  of  any  goods  and  chattels  in  his 
possession, wheresoever  the  same  may  be  found 
within  the  district  of  the  collector,  Ac.  The 
10th  section  of  the  same  title,  and  p.  237,  1  R 
S.,  899,  provides,  that  if  any  of  the  taxes  men- 
tioned in  the  tax  list,  annexed  to  the  warrant  of 
the  collector,  shall  remain  unpaid,  and  the  col- 
lector shall  not  be  able  to  collect  the  same,  he 
shall  deliver  to  the  County  Treasurer  an  ac- 
count of  the  taxes  so  remaining  due,  and  upon 
making  oath  before  the  County  Treasurer,  or 
in  case  of  his  absence,  before  any  justice  of  the 
peace,  that  the  sums  mentioned  in  such  ac- 
count remain  unpaid,  and  that  be  has  not, upon 
diligent  inquiry,  been  able  to  discover  any 
goods  or  chattels  belonging  to  or  in  the  pos- 

j  session  of  the  persons  charged  with  or  liable  to 
pay  such  sums  whereon  he  could  levy  the  same, 
he  shall  be  credited  by  the  County  Treasurer 
with  the  amount  thereof. 

The  question  presented  by  this  demurrer,  it 
will  be  perceived,  is  whether  the  individual 
property  of  an  executor,  administrator  or 
trustee  may  be  taken  for  a  tax  imposed  upon 
him  in  his  representative  character,  when  no 
property  of  the  testator,  intestate  or  c&tui  qu« 
trust  can  be  found.  I  am  inclined  to  think  it 
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may.  The  tax  is  imposed  personally  upon  the 
executor,  and  must  be  so  by  the  very  terms  of 
the  Act,  "  every  person  shall  be  assessed  in 
the  town  or  ward  where  he  resides  for  all  per- 
sonal estate  owned  by  him,  including  all  such 
personal  estate  in  his  possession  or  under  his 
control  as  executor,"  &c.  It  is  a  personal  tax 
in  his  special  character  as  trustee.  He  is  con- 
sidered by  this  Act  as  the  beneficial  owner  of 
the  trust  property.  The  tax  is  imposed  upon 
him  in  the  same  manner  as  it  would  have  been 
imposed  upon  the  testator  had  he  been  living. 
It  is  kept  distinct  and  separate  from  his  indi- 
vidual tax,  not  because  the  mode  of  collecting 
it  is  different,  but  to  enable  him  to  correct  the 
assessment  if  the  valuation  is  erroneous  and  to 
give  him  incontestible  evidence  of  the  amount 
paid  for  taxes  on  the  trust  property  in  the  set- 
tlement of  his  account  with  the  trust  estate. 

If  the  Legislature  had  intended  that  taxes  of 
this  description  should  be  collected  specifically 
227*]  and  exclusively  out  of  the*trust  prop- 
erty, and  not  from  the  trustee  personally,  they 
would  have  said  so  in  terms  and  have  pre- 
scribed the  mode  in  which  the  collector  was  to 
proceed.  But  no  such  discrimination  is  to  be 
found  in  the  Act.  ' '  In  case  any  person  shall 
neglect  or  refuse  to  pay  the  tax  imposed  on 
him,  the  collector  shall  levy  the  same  of  the 
goods  and  chattels  of  the  person  who  ought  to 
pay  the  same,  or  of  any  goods  and  chattels  in 
his  possession."  Who  is  the  person  upon  whom 
this  tax  is  imposed  ?  David  Evans.  Who  is 
the  person  who  ought  to  pay  the  same  ?  Un- 
questionably, Mr.  Evans.  It  cannot  be  con- 
tended that  the  tax  is  imposed  upon  Joseph 
Ellicott,  the  testator,  nor  that  he  ought  to  pay 
it.  It  should  be  paid  out  of  his  estate.  But 
it  is  imposed  upon  his  executor,  who  ought  in 
the  first  instance  to  pay  it,  and  who  has  all  the 
requisite  authority  to  enable  him  to  appropri- 
ate to  that  purpose  so  much  of  the  estate  of 
Mr.  Ellicott  as  may  be  required.  Taxes  upon 
personal  property,  it  is  believed,  are  never  im- 
posed specifically  upon  the  property  itself,  as 
they  sometimes  are  upon  lands.  They  are  al- 
ways imposed  upon  some  individual  in  respect 
to  that  property,  who  in  fact  as  in  judgment 
of  law  has  the  possession  or  control  of  it. 

Nor  does  this  construction  of  the  Act  impose 
any  hardship  upon  trustees,  or  subject  them  to 
any  peril.  The  16th  section  of  the  Act,  1  R. 
S.,  392,  provides,  "  That  if  any  trustee,  guard- 
ian, or  executor  or  administrator,  shall  specify 
by  affidavit  the  value  of  the  property  possessed 
by  him  or  under  his  control  by  virtue  of  such 
trust,  &c.,  the  assessors  shall  value  the  same 
at  the  sum  specified  in  such  affidavit."  The 
path  of  the  trustee  is  made  conclusive.  This 
is  before  and  preparatory  to  the  making  of  the 
assessment  roll.  After  "it  is  made  it  is  to  be 
deposited  with  one  of  the  assessors,  public  no- 
tice of  the  fact  is  to  be  given,  and  all  persons 
interested  have  20  days  to  examine  and  make 
objections  to  it,  and  the  assessors  are  to  review 
and  alter  it  if  it  is  shown  to  be  erroneous.  1 
R.  S. ,  393,  sees.  20-23.  If  an  individual,  there- 
fore, is  assessed  as  executor,  when  in  fact  he 
is  not  executor,  or  when  he  has  no  trust  prop- 
erty in  his  possession  or  under  his  control,  or 
if  such  property  is  overvalued,  he  has  only  to 
228*]  *make  oath,  or  produce  other  satisfac- 
tory evidence  of  the  facts,  and  the  assessment 
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will  be  either  entirely  taken  off,  or  reduced, 
according  to  the  truth  and  justice  of  the  case. 
If  Mr.  Evans  had  not  in  his  possession  or  under 
his  control,  as  executor  of  Joseph  Ellicott, 
$150,000  worth  of  personal  property,  or  any 
portion  of  it,  he  should  have  applied  to  the 
assessors  under  the  preceding  provisions  of  the 
Act,  and  the  error  would  have  been  corrected. 
Not  having  objected  to  the  assessment  in  the 
manner  prescribed  by  the  statute,  he  is  con- 
cluded from  questioning  it  in  any  other  man- 
ner. It  cannot  be  collaterally  impeached.  It 
is  analogous  to  the  case  of  a  suit  against  an 
executor,  in  which  he  omits  to  plead,  and 
suffers  judgment  by  default.  He  thereby 
admits  assets,  and  subjects  himself  to  per- 
sonal liability,  as  for  a  devastavit.  1  Johns. 
Cas.,  276. 

The  assessment,  therefore,  establishes  the 
fact  that  Mr.  Evans  was  the  executor  of  Joseph 
Ellicott ;  that  he  had,  when  the  assessment  was 
made,  in  his  possession  or  under  his  control  as 
such  executor,  $150,000  worth  of  personal  es- 
tate, and  that  the  assessment  of  $710.83  was 
regularly  and  properly  made.  If  no  portion 
of  this  property  can  be  found  by  the  collector, 
it  must  be  either  because  the  executor  has  put 
it  out  of  his  possession  since  the  tax  was  im- 
posed, or  because  it  was  of  an  intangible  nat- 
ure, which  could  not  be  reached  or  levied  on 
by  process.  If  the  executor  has  made  distri- 
bution of  the  estate,  or  otherwise  parted  with 
the  property,  without  retaining  sufficient  to 
pay  the  tax  previously  imposed,  he  has  done  it 
in  his  own  wrong ;  he  had  notice  of  the  assess- 
ment, and  was  bound  to  provide  for  its  pay- 
ment, and  had  a  right  to  retain  funds  for  that 
purpose.  If  it  consisted  of  choses  in  action  or 
securities,  upon  the  principles  contended  for 
by  the  defendant,  it  is  in  the  power  of  the  ex- 
ecutor in  this  case,  as  it  will  be  in  every  other, 
absolutely  to  prevent  the  collection  of  the  tax. 
It  must  depend  upon  his  volition  whether  it 
is  paid  or  not.  This  view  of  the  subject  alone 
would  be  decisive,  if  the  construction  of  the 
Act  were  admitted  to  be  doubtful. 

That  part  of  the  plea  which  alleges  that 
there  were  other  executors  of  Joseph  Ellicott, 
who,  together  with  Mr.  Evans,  *proved  [*22J> 
the  will,  and  all  of  whom  jointly  performed 
the  duties  of  executors  in  the  said  Town  of 
Batavia,  cannot  aid  the  defendant.  It  does 
not  aver  that  the  other  executors  were  inhab- 
itants of  the  Town  of  Batavia.  They  may 
have  performed  the  duties  of  executors  there 
without  being  inhabitants ;  and  unless  they 
were  inhabitants  of  the  town  they  could  not  be 
taxed  there,  either  individually  or  jointly  with 
others  in  their  representative  character.  But 
a  fatal  objection  to  this  branch  of  the  plea  is 
that  it  does  not  allege  that  any  portion  of  the 
property  assessed  to  Mr.  Evans  was  in  the  pos- 
session or  under  the  control  of  his  co-executors. 
A  co-executor  is  chargeable  only  for  the  assets 
which  come  to  his  hands,  and  not  for  those  in 
the  hands  of  his  companion.  Douglansv.  Sat- 
terlee,  11  Johns.,  16.  If  the  whole  of  this  prop- 
erty was  in  the  possession  of  Mr.  Evans,  he 
was  the  person  to  be  taxed  for  it,  although  he 
had  associates  in  the  trust.  That  it  is  admit- 
ted to  have  been  in  his  possession  has  already 
been  shown.  It  has  also  been  shown  that  the 
regularity  of  the  assessment  cannot  be  ques- 

WEND.  4. 


1830 


THE  PEOPLE  v.  MATHER. 


229 


tioned,  which  appears  to  be  the  object  of  this 
branch  of  the  plea. 

It  is  unnecessary  to  decide  whether  the  plea 
is  objectionable  in  point  of  form,  as  it  is  deemed 
to  be  radically  defective  in  substance ;  but  it 
appears  to  me  to  be  clearly  double.  The  dec- 
laration is  substantially  good,  though  perhaps 
it  may  be  liable  to  some  formal  objections. 

Judgment  for  plaintiff  on  demurrer. 

Cited  in-17Hun,  295;  7  Barb.,  142;  4  How.  Pr., 
388 ;  16  How.  Pr.,  248 ;  1  Abb.  Pr.,  24 ;  7  Abb.  Pr.,  15 ; 
4  E.  D.  8.,  697 ;  8  W.  Dig.,  193 ;  29  Cal.,  87. 


THE  PEOPLE  9.  ELIHU  MATHER. 

Conspiracy — No  Overt  Act  Need  be  Shown,  nor 
Even  Performed,  to  Authorize  Conviction — 
Accessory  before  the  Fact,  to  Murder,  is  Guilty 
of  Murder — Indictment,  Charging  Prisoner 
with  Conspiring  with  Others  Unknown,  not 
Improper — Indictment  Need  not  State  Means 
Intended,  nor  Overt  Acts  Relied  upon —  Venue 
may  be  Laid  in  any  County  where  any  Overt 
Act  was  Done  by  any  one  of  the  Conspirators 
—  Witnesses — Impeachment  of — Leading  Ques- 
tions— Self-  Contradiction —  Challenge  of  Juror 
— How  Interposed  and  Tried — Reviewing  De- 
cision on  Challenge — New  Trial — Harmless 
Error  in  Charging  Jury  no  Ground  for — Not 
Granted  because  Acquittal  against  Evidence. 

The  crime  of  conspiracy  to  effect  an  unlawful  act 
la  perfect  when  the  agreement  to  do  the  act  is  con- 
cluded ;  no  overt  act  is  necessary  to  be  shown. 

All  who  accede  to  a  conspiracy  after  its  forma- 
tion, and  while  it  is  being  executed,  become  con- 
spirators. 

When  a  new  party,  with  a  full  knowledge  of  the 
facts,  concurs  in  the  plans  of  the  conspirators  as 
originally  formed,  and  comes  in  and  aids  in  the  exe- 
cution of  them,  he  is  from  that  moment  a  fellow 
conspirator;  his  concurrence,  without  particular 
proof  of  an  agreement  to  concur,  is  conclusive 
against  him.  He  commits  the  offense  whenever  he 
agrees  to  become  a  party  to  the  transaction,  or  does 
any  act  in  furtherance  of  the  original  design. 
230*]  *The  fact  of  conspiring  need  not  be  proved ; 
if  parties  concur  in  doing  the  act,  although  they 
were  not  previously  acquainted  with  each  other,  it 
is  a  conspiracy. 

If  the  agreement  be  entered  into  in  one  county, 
and  the  conspirators  go  into  another  county  to  exe- 
cute their  plans  of  mischief,  and  there 'commit  an 
overt  act,  they  may  be  punished  in  the  latter  county 
without  any  evidence  of  an  express  renewal  of  the 
agreement ;  such  overt  act  of  any  one  of  the  con- 
spirators, in  furtherance  of  the  common  design,  is 
considered  in  law  a  renewal,  or,  rather,  continu- 
ance, of  the  original  agreement  by  all  the  conspira- 
tors. 

The  venue  may  be  laid  in  the  county  where  the 
agreement  was  entered  into,  or  where  an  overt  act 
was  done  by  any  of  the  conspirators  in  furtherance 
of  their  common  design. 

A  conspiracy  to  commit  a  misdemeanor  is  not 
merged  in  the  misdemeanor  the  result  of  the  con- 
spiracy when  committed ;  where  the  crime  perpe- 
trated is  of  a  higher  grade  of  offense  than  a  misde- 
meanor, the  misdemeanor  is  merged  in  the  crime. 

In  an  indictment  for  a  conspiracy,  it  is  not  neces- 
sary to  set  forth  the  overt  acts  relied  on  as  evidence 
of  the  defendant's  guilt,  where  a  legal  offense  is 
charged ;  e.  g.,  a  conspiracy  to  assault  and  false  im- 
prison a  citizen.  The  unlawful  agreement  is  suffi- 
cient to  convict.  It  is  usual  but  not  necessary,  after 
stating  the  conspiracy,  to  allege  that  in  pursuance 
of  it  certain  acts  were  done. 

An  indictment  for  conspiracy,  charging  the  de- 
fendant to  have  conspired  with  divers  persons  to 
the  jurors  unknown,  is  good,  notwithstanding  that 
tin-  oo-oonspiratoraare  known  to  the  jury,  and  their 
names  might  have  been  set  forth. 

A  challenge  to  a  juror  for  principal  cause  was 
sustained  where  the  juror  had  said  that  he  believed 
the  defendant  was  guilty,  although  he  testified  that 
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he  had  no  fixed  opinion  upon  the  subject  of  the  de- 
fendant's guilt;  that  he  only  entertained  impres- 
sions derived  from  history  and  common  reports, 
meaning  thereby  printed  statements  in  papers  and 
reports  in  conversation ;  that  he  had  never  heard 
witnesses  to  the  transaction  testify,  nor  say  any- 
thing on  the  subject  in  question ;  if  the  evidence 
supported  the  circumstances  he  had  heard,  he  had  a 
fixed  belief  respecting  the  guilt  of  the  defendant ; 
if  those  circumstances  should  be  done  away  by  evi- 
dence, he  should  not  consider  him  guilty ;  if  those 
circumstances  should  not  be  proved,  his  present  be- 
lief would  be  removed. 

So  a  Juror  was  held  properly  excluded,  on  a  chal- 
lenge to  the  favor,  who  testified  that  he  had  formed, 
though  he  had  not  expressed  an  opinion  that  the 
defendant  was  guilty.  His  opinion  was  formed  upon 
reports  and  what  he  had  read.  On  the  trial  of  a  for- 
mer challenge,  he  had  heard  a  witness  testify  re- 
specting the  subject  in  question.  His  opinion  was 
made  up  previous  to  hearing  that  testimony,  but 
what  the  witness  had  stated  had  tended  to  strengthen 
his  opinion.  He  had  read  reports  of  trials  and  affi- 
davits or  statements  under  oath  relating  to  the  same 
subject.  His  opinion  was  made  up  from  reading 
them  and  other  matters ;  and  the  charge  of  the 
judge  to  the  triers  in  this  case  was  approved,  in 
which  he  instructed  them  that  if  they  believed  that 
the  juror  had  a  fixed  opinion,  which  it  would  re- 
quire """testimony  to  remove,  he  was  disquali-  [*231 
fled,  whether  that  opinion  was  founded  on  rumor 
alone  or  on  rumor  and  printed  statements. 

A  juror  who  has  formed  an  opinion  of  the  guilt  of 
the  accused  is  not  competent  to  serve ;  although  he 
declares  that  if  the  circumstances  on  which  his 
opinion  is  founded  are  not  supported  by  proof,  his 
opinion  of  the  guilt  of  the  accused  will  be  removed. 

There  is  no  distinction  as  to  the  grounds  of  the 
opinion  formed  by  the  juror  of  the  guilt  of  the  ac- 
cused— whether  it  be  founded  on  being  an  eye  wit- 
ness, or  on  hearing  the  testimony  of  those  who  were 
present  at  the  transaction,  or  whether  it  be  based 
on  rumors,  reports  and  newspaper  publications;  in 
either  case  it  is  good  cause  or  challenge. 

When  the  facts  on  which  a  challenge  rests  are  dis- 
puted, the  proper  course  is  to  submit  the  question 
to  triers  ;  but  if  neither  of  the  parties  ask  for  triers 
to  settle  the  issue  of  fact,  and  submit  their  evidence 
to  the  judge,  and  take  his  determination  thereon, 
they  cannot  afterwards  object  to  his  competence  to 
decide  that  issue.  The  production  of  evidence  to  the 
judge  without  asking  for  triors  will  be  considered  as 
the  substitution  of  him  in  the  place  of  triors ;  and 
his  decision  will  be  treated  in  like  manner  as  would 
the  decision  of  triors  ;  and  therefore,  although  the 
determination  of  the  judge  should  be  against  the 
weight  of  evidence,  a  new  trial  will  not  be  granted 
for  that  cause  when  the  defendant  is  acquitted,  in 
analogy  to  the  principle  that  if  on  the  main  ques- 
tion in  a  criminal  case  the  defendant  is  found  not 
guilty,  there  cannot  be  a  new  trial. 

Where  an  accused  party  waived  his  right  to  object 
to  a  juror,  against  whom  good  cause  of  challenge 
existed  on  his  part,  it  was  held,  that  the  public  pros- 
ecutor could  not  insist  upon  having  the  juror  ex- 
cluded, under  an  agreement  that  all  should  be  con- 
sidered as  challenged  by  both  parties. 

A  question  to  a  witness  is  leading  which  puts  into 
his  mouth  the  words  to  be  echoed  back,  or  plainly 
suggests  the  answer  which  the  party  wishes  to  get 
from  him. 

If  it  is  apparent  that  the  witness  is  in  the  interest 
of  the  adverse  party,  it  is  proper  to  permit  the  di- 
rect examination  to  take  the  character  of  a  cross- 
examination. 

If  the  question  relate  to  introductory  matter  and 
be  designed  only  to  lead  the  witness  with  the  more 
expedition  to  what  is  material  to  the  issue,  it  may  be 
put,  though  it  tH1  leading. 

Putting  a  question  in  the  alternative  form,  as 
whether  or  not  a  party  did  a  certain  act,  specifying 
it,  does  not  remove  t  lie  objection  to  its  being  leading. 

It  is  not  allowable  to  put  a  question  which  as- 
sumes a  fact  proved,  which  is  not,  even  on  croes-ex- 
ainination. 

1 1  n  'sts  in  the  discretion  of  the  court  before  whom 
a  trial  is  had  whether  or  not  to  permit  the  re-exam- 
ination of  a  witness  after  the  lapse  of  a  day,  and 
,  after  the  examination  of  other  witnesses.  The  Su- 
!  preme  Court  will  not  interfere  with  the  exercise  of 
!  such  discretion  but  in  a  very  flagrant  case. 

In  a  trial  for  a  conspiracy  to  kidnap  a  person,  who 
!  was  actually  carried  off,  and  whom  it  was  believed 
was  murdered,  the  public  prosecutor  asked  a  wit- 
ness whether  on  a  certain  evening  he  was  at  the 
I  house  of  a  certain  person  ?— and  whether  on  that 
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evening  a  hack  or  covered  carriage  arrived  there,  in 
which  carriage  it  was  alleged  the  person  kidnapped 
232*]  was?— the  *witness  declined  to  answer,  alleg- 
ing that  his  answer  might  implicate  him  in  the 
transaction  respecting  the  person  kidnapped,  and 
might  expose  him  to  infamy,  it  was  held  that  the 
witness  was  not  bound  to  answer. 

When  the  direct  answer  to  a  question  will  disgrace 
a  witness  and  fix  a  stain  of  infamy  upon  his  charac- 
ter, he  is  not  bound  to  answer ;  and  that  whether 
the  question  be  material  or  not  to  the  merits  of  the 
cause  in  which  he  is  examined.  It  is  not  enough, 
however,  for  the  witness  to  allege  thut  his  answer 
will  have  a  tendency  to  expose  him  to  infamy  or 
disgrace ;  the  question  must  be  such  that  the  answer 
to  it,  which  he  may  be  required  by  the  obligation  of 
his  oath  to  give,  will  directly  show  his  infamy,  and 
the  court  will  see  that  such  must  be  the  case,  before 
they  will  allow  the  excuse  to  prevail. 

Where  the  answer  to  a  question  will  have  a  ten- 
dency to  implicate  the  witness  in  a  crime  or  misde- 
meanor, or  will  expose  him  to  a  fine  or  forfeiture, 
he  is  not  bound  to  answer ;  and  when  he  claims  to 
be  excused  from  answering,  the  court  are  to  deter- 
mine whether  the  answer  he  may  give  to  the  ques- 
tion can  criminate  him  directly  or  indirectly  by  fur- 
nishing evidence  of  his  guilt,  or  by  establishing  one 
of  many  facts,  which  together  may  constitute  a 
chain  or  testimony,  sufficient  to  warrant  his  convic- 
tion, but  which  one  fact  of  itself  could  not  produce 
such  result;  and  if  they  think  the  answer  may  in 
any  way  criminate  him,  they  must  allow  his  privi- 
lege without  exacting  from  him  to  explain  how  he 
would  be  criminated  by  the  answer,  which  the  truth 
may  oblige  him  to  give. 

The  proper  question  to  be  put  to  a  witness  called 
to  impeach  another  is,whether  he  would  believe  him 
on  oath.  The  opposite  party  may  then  go  into  a 
cross-examination  to  ascertain  the  grounds  of  the 
unfavorable  opinion,  the  means  of  knowledge  of 
the  character  of  the  witness  impeached,  and  the 
source,  extent  and  duration  of  the  unfavorable  re- 
ports. 

The  crime  of  an  accessary  before  the  fact  to  a 
murder  is  murder,  and  is  not  barred  by  the  Statute 
of  Limitations. 

Whether  a  new  trial  can  be  awarded  in  a  criminal 
case  for  the  misdirection  of  the  court,  where  there 
has  been  an  acquittal  of  the  accused  by  the  jury,  is 
an  unsettled  question;  if  the  power  exists,  it  will 
not  be  exercised  unless  it  is  reasonable  to  infer  that 
the  acquittal  was  induced  by  such  misdirection. 

Citations— 6  Cow.,  555,  559,  565 ;  7  Cow.,  108  ;  Trials 
per  pais,  189,  199 ;  1  Chit  C.  L.,  443,  446,  447 ;  Hawk. 
B..  2,  ch.  43,  sec.  28 ;  1  Burr's  Trial,  244,  370,  419,  424; 

1  Johns.,  316 :  1  Cow.,  432 ;  8  Johns.,  405 ;  Bac.  Abr., 
tit.  Juries,  E,  5;  1  Stark.  Ev.,  124,  133,  137,  147;  1 
Camp.,  43;  Peake  Ev.,  202 ;  4  Esp.,  226, 242 ;  13  Johns., 
82:  1  Phil.  Ev.,  207,  212;  1  Meriv.,  400:  3  Taunt..  424; 

2  Swanst.,  215;  16  Ves.,  242;  1  R.  L.,  66,  187,  407;  2  R. 
S..  660;  Foster,  194,  365;  1  Hale  P.  C.,  626;  2  Hawk., 
244 ;  1  Russ.  Cr.,  51 ;  Kilb.,  22,  26 ;  Archb.  Cr.  Pr.,  6 ; 
4  East,  164 ;  2  Day,  205 :  1  W.  Bl..  392 ;  1  Hawk.  Ch., 
72,  sec.  2,  n.;  2  Esp.  Cas.,  719 ;  9  Cow.,  578 ;  3  Chit.  C. 
L.,  909;  2  Ld.  Ravm.,  1167;  1  Salk..  174 ;  Stark.  C.  PL, 
170, 171 :  1  Str.,  193 ;  Cro.  Car.,  380. 

THIS  case  was  tried  at  the  Orleans  Circuit  in 
Nov.,  1829,  before  the  Hon.  Addison  Gard- 
ner, one  of  the  Circuit  Judges.    The  trial  occu- 
pied ten  days. 

The  defendant  was  indicted  as  a  conspirator 
in  the  abduction  of  William  Morgan.  The  in- 
dictment contained  six  counts,  but  three  of 
which,  viz.:  the  second,  third  and  fifth  counts 
were  relied  upon  at  the  trial.  The  second  count 
charged,  that  on  Sep.  13,  1826.  at  Gaines,  in 
the  County  of  Orleans,  the  defendant,  with  di- 
vers persons  unknown  to  the  jurors,  did  con- 
spire, combine,  &c.,  to  assault  William  Mor- 
gan, and  falsely  imprison  him,  and  to  carry 
5233*]  him  off  and  *secrete  him  in  places  to 
the  jurors  unknown  ;  and  that  in  pursuance  of 
such  conspiracy  the  defendant  and  the  other 
unknown  persons  at  Gaines  aforesaid,  did  as- 
sault William  Morgan,  and  against  his  will, 
&c.,  did  imprison  him,  and  unlawfully,  forci- 
bly and  against  his  will  did  carry  him  off  to 
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places  unknown  to  the  jurors.  The  third  count 
charged  that  the  defendant  with  divers  un- 
known persons,  at,  &c.,  on,  &c.,  did  conspire 
to  break  the  peace  and  to  commit  an  assault  on 
William  Morgan,  and  to  imprison  him  without 
any  legal  warrant  or  justifiable  cause,  and  to 
kidnap  and  carry  him  off  against  his  will  The 
fifth  count  charged,  that  the  defendant,  on, 
&c.,  at,  &c.,  in  and  upon  William  Morgan  did 
make  an  assault,  and  him  did  beat,  &c. ,  and 
him  then  and  there  unlawfully,  and  injuri- 
ously and  against  his  will,  and  against  the  laws 
of  the  State,  and  without  any  legal  warrant  or 
justifiable  cause,  did  keep  and  detain  for  a 
long  space  of  time,  to  wit :  for  two  months 
thence  next  following,  and  other  wrongs,  &c. 
The  indictment  and  other  proceedings  were 
brought  up  into  the  Supreme  Court  by  cer- 
tiorari,  and  sent  down  to  be  tried  at  the  Or- 
leans Circuit. 

On  the  impaneling  of  the  jury,  Stephen  Mar- 
tin, Jr.,  was  called  as  a  juror,  against  whom 
the  defendant's  counsel  interposed  a  principal 
cause  of  challenge,  that  he  had  formed  and  ex- 
pressed an  opinion  in  relation  to  the  guilt  of 
the  defendant.  A  witness  was  called  for  the 
defendant  who  testified  that  he  had  heard  Mar- 
tin say  that  the  Masonic  institution  was  cor- 
rupt, and  in  proof  of  it,  he  said  that  he  be- 
lieved that  Morgan  had  been  carried  away  by 
Masons  alone  ;  that  Morgan  had  been  carried 
along  the  ridge  road  in  a  carriage  by  Mather, 
and  that  Mather  knew  that  Morgan  was  in  it, 
and  he  believed  that  he  was  guilty.  The  pub- 
lic prosecutor,  for  the  purpose  of  reducing  the 
challenge  from  that  of  a  principal  challenge  to 
a  challenge  to  the  favor,  offered  to  prove  by  the 
juror  challenged,  that  the  expressions  testified 
to  have  been  made  by  him  were  made  from 
common  reports;  this  proceeding  was  objected 
to,  but  the  objection  was  overruled,  and  Mar- 
tin testified  that  he  had  no  fixed  opinion  upon 
the  subject  of  the  defendant's  guilt,  other -than 
*such  impressions  as  are  formed  upon  [*234 
history  and  common  reports  ;  the  reports  and 
history,  he  said,  which  he  referred  to,  were 
printed  statements  in  papers  and  reports  in 
conversation,  and  were  not  derived  from  any 
witnesses  'to  the  transaction,  he  never  having 
heard  any  witnesses  on  the  subject  of  Morgan's 
abduction  testify  in  court,  nor  say  anything 
about  it;  if  the  evidence  supported  the  circum- 
stances he  had  heard,  he  had  a  fixed  belief  re- 
specting the  guilt  of  the  defendant ;  if  those  cir- 
cumstances should  be  done  away  by  evidence, 
he  should  not  consider  him  guilty  ;  if  those  cir- 
cumstances should  not  be  proved,  his  present 
belief  would  be  removed.  The  judge  decided 
that  the  challenge  as  a  principal  challenge  for 
cause  was  sustained,  and  set  aside  the  juror;  to 
which  decision  the  public  prosecutor  excepted. 

A  principal  challenge  for  cause  was  made  to 
Samuel  Clark,  another  juror.  He  testified  that 
he  had  formed  an  opinion  as  to  the  defendant's 
guilt,  but  had  not  expressed  it.  The  judge 
overruled  the  challenge.  He  was  then  chal- 
lenged to  the  favor  by  the  defendant's  counsel, 
and  two  triors  appointed  and  sworn.  The  juror 
was  again  sworn,  and  testified  .that  he  had 
formed  an  opinion  that  the  defendant  was 
guilty.  On  his  cross-examination,  he  stated 
that  his  opinion  was  formed  upon  reports  and 
upon  what  he  had  read.  On  the  trial  of  a  pre- 
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-vious  challenge,  he  had  heard  a  witness  testify 
that  he  told  the  challenged  juror  that  he  had 
seen  the  defendant  drive  the  carriage  supposed 
to  contain  Morgan.  His  opinion  was  made  up 
previous  to  hearing  that  testimony,  but  what 
the  witness  stated  would  have  a  tendency  to 
strengthen  his  opinion.  He  further  stated  that 
he  had  read  several  accounts  of  the  abduction 
-of  Morgan,  and  believed  that  he  had  read  some 
reports  of  some  trial,  but  what  trial  he  did  not 
know,  but  believed  it  related  to  the  persons 
who  were  concerned  at  first  at  Canandaigua  ; 
he  thought  he  had  read  some  affidavits,  depo- 
sitions or  statement  on  oath.  His  opinion  was 
made  up  from  reading  them  and  other  matters. 
The  judge  charged  the  triors  that  if  they  be- 
lieved that  the  juror  had  now  a  fixed  opinion, 
which  it  would  require  testimony  to  remove, 
he  was  disqualified,  whether  that  opinion  was 
founded  on  rumor  alone  or  on  rumor  and 
235*]  printed  statements.  *The  counsel  for 
the  prosecution  excepted  to  the  charge.  The 
triors  pronounced  the  juror  not  indifferent. 

The  panel  of  jurors  being  exhausted,  five 
talesmen  were  directed  to  be  summoned  ;  and 
it  was  agreed  between  the  counsel  that  if  chal- 
lenges to  the  favor  were  made, the  facts  proved 
should  be  considered  as  demurred  to  by  the  op- 
posite party,  to  enable  the  court  to  decide  the 
-challenges  that  should  be  thereafter  made,  re- 
serving to.  each  party  the  right  to  except  to  the 
•decision  of  the  court.  C.  C.  Ashley,  one  of  the 
talesmen,  was  examined,  and  testified  that  he 
had  not  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant.  On 
examination  by  the  public  prosecutor.he  stated 
that  he  was  a  partner  of  James  Mather, a  brother 
of  the  defendant,  in  the  tanning  business,  and 
had  been  so  for  18  months  ;  that  his  partner 
was  a  rich  man,  and  furnished  the  whole  capi- 
tal; that  he  himself  was  poor,  and  contributed 
-only  his  labor ;  that  he  had  resided  with  his 
partner  for  21  months,  and  during  all  that  time 
Morgan's  abduction  had  never  been  the  subject 
of  conversation;  that  he  had  read  the  news- 
paper accounts  of  the  trials  of  Bruce  and  Whit- 
ney for  a  participation  in  the  carrying  off  of 
Morgan;  that  he  thought  at  the  time,  if  the 
witnesses  swore  true,  that  Morgan  was  carried 
off  against  his  will,  and  that  the  defendant 
drove  the  carriage  in  which  he  was  carried  off; 
that  he  could  not  say  that  it  was  not  true,  but 
it  was  not  clear  in  his  mind  at  that  time;  that 
his  impression  as  to  the  defendant's  driving  the 
carriage  remained  the  same  as  it  was  when  he 
read  those  trials,  but  thought  he  had  no  fixed 
opinion  on  the  subject  of  his  guilt  or  innocence; 
that  he  could  hear  the  testimony  and  give  it 
its  due  weight,  without  any  struggle  in  his  own 
mind.  The  defendant's  counsel  stated  that 
they  did  not  object  to  the  juror.  The  public 
prosecutor  insisted  that  under  the  agreement 
every  person  returned  as  a  talesman  was  to  be 
considered  as  challenged  by  both  parties,  which 
the  judge  conceded,  but  ruled  that  the  defend- 
ant might  withdraw  the  challenge  on  his  part, 
although  the  public  prosecutor  con  tended  that 
the  inquiry  being  whether  or  not  the  juror  was 
indifferent,  he  was  disqualified  to  serve  if  his 
opinions  were  formed  deliberately  and  had 
236*]  been  fixed,  whether  *for  or  against  the 
defendant.  The  public  prosecutor  further  con- 
tended that  the  juror  was  under  a  strong  bias 


in  favor  of  the  defendant,  arising  from  the  con- 
nection in  business  between  the  defendant's 
brother  and  the  juror,  and  that,  therefore,  he 
was  not  indifferent.  The  judge  overruled  the 
objection  to  the  juror,  and  the  public  prose- 
cutor excepted  to  the  decisions. 

Benjamin  Wright,  a  witness  for  the  prosecu 
tion,  testified  to  a  conversation  he  had  with  the 
defendant  respecting  the  abduction  of  Morgan. 
The  defendant  named  several  individuals,  of 
whom  the  witness  recollected  only  the  name 
of  Bruce,  as  being  greatly  persecuted,  and  that 
unless  the  lodges  and  chapters  should  relieve 
them  or  do  something  for  them,  probably  they 
and  their  families  must  suffer,  and  asked  the 
witness  something  about  the  state  of  the  funds 
of  the  lodge  and  chapter  in  the  town  in  which 
he  resided.  The  witness  asked  the  defendant 
what  could  induce  men.  of  the  standing  of 
those  he  had  named,  to  engage  in  the  carrying 
off  of  Morgan?  To  which  he  replied,  in  sub- 
stance, that  it  had  been  done  probably  without 
much  reflection.  After  detailing  the  conver- 
sation between  them,  the  witness  said  he  had 
given  all  the  conversation  on  the  occasion  al- 
luded to,  which  he  could  recollect,  in  words 
or  in  substance.  The  counsel  for  the  prosecu- 
tion then  proposed  to  ask  the  witness  whether 
or  not  he,  in  substance  and  effect,  addressed 
the  defendant  as  one  of  those  concerned  in  the 
transaction.  This  question  was  objected  to  and 
overruled.  The  public  prosecutor  then  pro- 
posed to  vary  the  form  of  the  question  by  ask- 
ing the  witness  how  he  addressed  the  defend- 
ant in  respect  to  his  being  one  of  the  persons 
concerned.  The  judge  decided  the  question  to 
be  improper;  to  which  decision  the  public  pros 
ecutor  excepted.  After  the  examination  of 
this  witness  had  closed,  and  after  a  lapse  of  24 
hours,  during  which  several  other  witnesses 
had  testified,  he  was  recalled  by  the  defend- 
ant's counsel  for  the  purpose  of  re-examining 
him  on  the  same  subject  on  which  he  had  be- 
fore been  examined.  This  was  objected  to  by 
the  public  prosecutor, but  allowed  by  the  judge. 

William  P.  Daniels,  a  witness,  was  asked  by 
the  public  prosecutor  whether,  on  the  evening 
of  Sep.  13,  *1826,  he  was  at  the  house  [*237 
of  Solomon  C.  Wright,  in  New  Fane  ?  The 
witness  declined  to  answer,  on  the  ground  that 
the  answer  might  implicate  him  in  the  trans- 
action concerning  Morgan,  and  that  it  might 
expose  him  to  infamy.  The  abduction  of  >for- 
gan  took  place  in  Sep.,  1826,  and  there  was  no 
indictment  against  the  witness  as  a  participator 
in  that  transaction.  The  public  prosecutor, 
therefore,  insisted  that  the  Statute  of  Limita- 
tions had  attached,  and  the  answer  of  the  wit- 
ness could  not  criminate  him,  and  that  the  rule 
excusing  witnesses  from  answering  questions 
tending  to  their  own  infamy  did  not  apply  to 
this  case  ;  that  an  answer  either  way  to  the 
question  put  would  not  necessarily  tend  to 
criminate  the  witness,  even  if  a  prosecution 
were  pending  against  him  ;  and  that  it  could 
not  expose  him  to  any  infamy.  On  the  part  of 
the  witness,  it  was  urged  that  although  he  was 
not  under  prosecution,  yet  it  was  generally  be- 
lieved that  William  Morgan  had  been  murdered; 
that  the  witness  might,  by  his  answer,  impli- 
cate himself  as  an  accessary  before  the  fact  to 
such  murder,  a  prosecution  for  which  offense 
they  contended  was  not  barred  by  the  statute; 
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besides,  an  answer  to  the  question  might  tend 
to  expose  him  to  infamy  for  being  in  any  way 
concerned  in  the  abduction  of  Morgan.  The 
judge  decided  that  the  witness  was  not  bound 
to  answer,  to  which  decision  the  public  prose- 
cutor excepted.  The  same  question  was,  sub- 
stantially, put  in  another  form,  by  the  witness 
being  asked  whether,  on  the  evening  before 
mentioned,  a  hack  or  covered  carriage  arrived 
at  the  house  of  Wright?  which  was  in  like  man- 
ner overruled. 

The  character  for  truth  of  a  witness  for 
the  prosecution,  one  Esbon  Gregory,  was  im- 
peached; the  witnesses  stating  that  the  reports 
about  him  commenced  about  two  years  before 
the  trial.  The  public  prosecutor  offered  to 
show  that  the  reports  alluded  to  had  originated 
from  a  particular  party  or  body  of  men  in  the 
community;  that  they  had  been  founded  upon 
a  particular  transaction,  which  had  been  in- 
tentionally perverted  for  the  purpose  of  injur- 
ing his  character;  and  he  offered  to  show,  by 
witnesses  to  be  called  by  him,  that  they,  too, 
had  heard  reports  prejudicial  to  Gregory's  char- 
acter for  truth,  circulate?!  by  individuals  be- 
238*]  longing  to  a  particular  party  *or  body 
of  men,  and  relating  to  a  particular  transaction; 
which  evidence  the  judge  refused  to  receive, 
and  the  public  prosecutor  excepted. 

In  the  charge  to  the  jury  the  judge  remarked, 
"  that  if  the  jury  were  satisfied  upon  a  review 
of  the  testimony  in  relation  to  the  removal  of 
Morgan  from  the  jail  in  Canandaigua  (as  they 
probably  would  be),  that  a  design  had  been 
formed  by  Lawson,  Chesebro  and  others,  forci- 
bly to  abduct  or  kidnap  Morgan,  then  the  in- 
quiry would  be,  was  the  defendant  a  party  in 
that  agreement?  "  and,  after  adverting  to  some 
of  the  evidence  in  the  case,  as  that  Morgan  was 
not  imprisoned  in  Canandaigua,  in  Ontario  Co., 
until  the  afternoon  of  Sep.  12, 1826;  that  until 
that  time  there  was  no  evidence  of  any  conspira- 
cy whatever;  that  Mather  resided  in  Gaines,  in 
Orleans  Co.,  more  than  70  miles  from  the  scene 
of  the  outrage;  that  there  was  no  evidence  of 
any  comunication  or  concert  with  him  ;  and 
the  fact  was  not  shown  that  he  was  in  Canan- 
daigua upon  that  or  any  other  occasion,  or  that 
he  had  ever  been  in  the  County  of  Ontario,  he 
added,  "  that  it  established  the  fact  that,  how- 
ever guilty  Mather  might  have  been  in  aiding 
the  execution  of  the  conspiracy,  he  was  not  a 
party  to  it  originally;"  and  he  further  told  the 
jury,  "  that  although  they  should  be  satisfied 
that  Mather  assisted  in  carrying  the  conspiracy 
into  execution  after  its  formation,  that  fact,  in 
the  opinion  of  the  court,  would  not  constitute 
him  a  party."  The  charge  of  the  judge  was  ex- 
cepted to  by  the  public  prosecutor.  The  jury 
found  the  defendant  not  guilty. 

The  public  prosecutor  now  moved  for  a  new 
trial. 

Mr.  J.  C.  Spencer,  special  counsel,  for  the 
people. 

Mr.  D.  D.  Barnard,  for  the  defendant. 

By  the  Court,  Marcy,  J.  The  objection  to 
the  decision  of  the  circuit  judge  in  setting  aside 
Stephen  Martin,  Jr.,  as  a  juror,  is,  that  the 
facts  did  not  disclose  a  principal  cause  of  chal- 
lenge to  him.  The  law  relative  to  this  point 
has  been  so  recently  and  so  fully  considered  by 
this  court  in  the  case  of  Vermilyea,  6  Cow., 
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559,  7  Id.,  108,  that  we  are  saved  the  labor  of 
going  back  to  the  old  cases  to  search  out  amid 
their  contradictions,  the  proper  rules  to  gov- 
ern *our  decisions  on  this  part  of  the  [*23t> 
present  application.  This  has  been  done,  as  I 
conceive,  in  a  very  satisfactory  manner.  Little 
more  is  now  imposed  on  us  than  to  make  an 
application  of  them. 

A  challenge  propter  affectum  is  of  two  kinds 
— a  challenge  to  the  favor  and  for  principal 
cause.  The  former  is  always  to  be  determined 
by  triors,  and  the  latter  generally  by  the  court. 
If  a  juror  has  been  an  arbitrator  in  a  cause  in- 
volving the  matter  to  be  tried,  or  the  counsel  of 
one  of  the  parties;  if  he  is  connected  by  blood 
with  either  of  them,  or  if  the  challenge  is  for 
any  other  of  the  many  matters  which  of  them- 
selves are  supposed  to  constitute  a  valid  objec- 
tion to  him,  and  the  facts  on  which  the  chal- 
lenge rests  are  admitted,  the  court  is  to  pro- 
nounce the  effect  of  such  facts;  but  if  the  facts- 
are  disputed,  it  seems  to  be  the  proper  course 
to  submit  them  to  triors.  Trials  per pais,  199^ 
1  Chit.  C.  L.,  446,  447;  6  Cow.,  559. 

In  the  case  of  Vermilyea,  6  Cow. ,  555,  Judge 
Woodworth  says,  when  there  is  a  dispute  about 
the  facts  in  the  case  of  a  principal  challenge, 
triors  are  to  be  appointed  as  well  as  in  that  for 
favor.  It  was  decided  in  that  case  that  a  chal- 
lenge for  a  principal  cause  formed  a  part  of 
the  record,  and  was  brought  up  to  this  court  by 
a  certiorari  along  with,  or  as  a  part  of  the  rec- 
ord. Where  the  facts  are  not  in  dispute,  it  is- 
supposed  that  an  issue  of  law  is  formed  by  a 
demurrer  to  the  challenge.  The  decision  of  thi» 
issue  by  the  court  below,  when  the  record  is 
duly  brought  up.  is  to  be  reviewed  and  cor- 
rected, if  erroneous,  by  the  superior  tribunal. 
This  was  done  in  the  case  of  The  People  v.  Ver- 
milyea,  7  Cow.,  108. 

In  opposition  to  the  application  to  Mr.  Justice- 
Woodworth  for  the  allowance  of  a  certiorari, 
it  was  urged  that  the  facts  in  that  case  made 
out  only  a  challenge  for  favor,  and  that  the 
judge  at  the  trial  was  substituted  in  the  place 
of  triors  by  the  consent  of  parties,  and  the  ques- 
tion then  raised  was  to  be  viewed  in  the  same 
light  as  if  it  had  been  decided  by  the  latter. 
The  judge  admits  that  the  argument  would  be 
well  founded  if  the  facts  had  not  established  a 
principal  cause  of  challenge.  The  only  act  that 
was  done  in  that  case  to  substitute  *the  [*24O 
judge  for  the  triors  was  to  call  on  him  to  de- 
cide the  challenge.  It  appears  to  me  that  we  are 
required  by  the  authority  of  that  case,  and 
from  the  very  nature  of  the  issue,  it  being  an 
issue  of  fact,  to  says  that  the  parties  here  have 
substituted  the  judge  for  the  triors;  and  we  are 
to  view  the  rejection  of  this  juror  as  if  it  had 
been  the  result  of  their  finding.  The  challenge 
being  for  principal  cause,  went  upon  the  record ; 
the  counsel  for  the  people,  if  he  had  admitted 
the  facts  on  which  it  rested,  would  have  been 
considered  as  having  demurred  to  it,  but  he 
did  not  admit  them.  He  introduced  evidence 
to  show  that  the  facts  were  not  such  as  the  de- 
fendant contended  they  were;  he  must,  there- 
fore, he  considered  as  taking  issue  on  them  by 
a  plea.  According  to  the  views  of  Mr.  Justice 
Woodworth,  in  the  case  of  Vermilyea,  the  reg- 
ular course  there  would  have  been  for  the  de- 
fendant to  state  the  fact  on  which  he  relied  for 
cause,  and  then  the  prosecutor  would  probably 
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have  elected  to  plead  or  demur.  Although,  in 
point  of  fact,  nothing  was  done  in  that  cause 
towards  forming  an  issue  on  the  record  more 
than  was  done  in  this,  yet  it  was  considered  by 
the  judge  who  allowed  the certiorari,  and  by  the 
court  after  the  cause  came  here,  as  if  a  demur- 
rer had  actually  been  interposed  to  the  chal- 
lenge. It  seems  to  me  to  be  a  matter  of  course  that 
if  the  challenge  for  principal  cause  goes  on  the 
record,  it  must  be  answered  on  the  record;  if 
demurred  to,  an  issue  of  law  is  joined,  and 
the  judge  must  decide  it;  if  the  facts  stated  as 
the  cause  of  challenge  are  controverted  an  issue 
of  fact  is  formed  for  the  triors  to  pass  upon. 
If  neither  of  the  parties  ask  for  triors  to  settle 
the  issue  of  fact,  and  submit  their  evidence  to 
the  judge  and  take  his  determination  thereon, 
they  cannot  afterwards  object  to  his  compe- 
tence to  decide  that  issue.  The  public  prose- 
cutor in  this  case,  by  offering  to  show  that 
there  was  no  cause  for  principal  challenge,  and 
that  the  facts  amounted  at  most  only  to  a  chal- 
lenge to  the  favor,  is  to  be  regarded  as  putting 
in  issue  the  facts  on  which  the  challenge  rested. 
By  submitting  his  proof  to  the  jud^e,  without 
asking  for  triors,  he  substituted  him  in  their 
place  ;  we  ought  not,  therefore,  to  interfere 
with  his  decision,  if  we  would  not  with  a  like 
decision  of  triors  if  the  issue  had  been  passed 
241*]  on  by  them.  We  *are  then  to  inquire 
if  the  evidence  would  have  warranted  triors  to 
find  in  favor  of  the  challenge  for  the  principal 
cause. 

All  the  cases  referred  to  on  the  argument  as 
bearing  on  this  point  were  ably  reviewed  in 
Tlie  People  v.  Vermilyea.  The  conclusion  to 
which  the  court  arrived  in  that  case  is  thus 
announced  by  the  learned  judge  who  delivered 
the  opinion:  "  Upon  the  reason  of  the  thing, 
the  authority  of  adjudged  cases,  and  the  gen- 
eral understanding  of  the  Bench  and  Bar,  I 
have  no  doubt  that  the  law  is  not  chargeable 
with  such  injustice  as  to  warrant  the  admission 
of  a  juror  who,  from  a  knowledge  of  the  facts 
or  information  derived  from  those  who  knew 
the  facts,  shall  have  formed  or  expressed  an 
opinion."  It  appears  that  the  opinion  of  the 
challenged  juror  in  that  case  had  been  made 
up  on  hearing  witnesses  testify  on  a  former  trial 
concerning  the  transaction  upon  he  was  called 
upon  to  pass.  In  another  part  of  the  same  opin- 
ion the  judge  says:  "  I  apprehend  that  no  ad- 
judged case  can  be  found  in  any  of  the  courts 
of  this  country  where  a  juror  has  been  admit- 
ted who  has  formed  or  expressed  a  decided 
opinion  on  the  merits  of  the  case." 

Every  change  of  facts  does  not  necessary  call 
for  a  modification  of  a  rule  of  law.  However 
changed  they  may  be,  if  the  reasons  for  the 
rule  remain  it  must  be  applied.  Why  is  a  juror 
who  has  formed  and  expressed  an  opinion  upon 
the  merits  of  a  cause  lo  be  set  aside  in  any  case? 
It  is  because  he  is  supposed  not  to  be  indiffer- 
ent to  the  result  of  the  matter  to  be  tried.  Such 
an  opinion  in  presumption  of  the  law  is  the  ef- 
fect of  partiality  or  prejudice  operating  on  his 
mind,  perhaps  without  his  conscience. 

We  are  asked  in  this  case  to  distinguish  be- 
tween an  opinion  formed  by  being  an  eye-wit- 
ness of  a  transaction,  or  by  hearing  the  testi- 
mony of  those  who  were  such  witnesses,  and 
an  opinion  founded  on  rumors,  reports  and 
newspaper  publications,  and  to  say  the  former 
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shall  be  evidence  of  partiality,  and  the  latter 
not. 

If  any  distinction  is  to  be  recognized,  I 
should  be  inclined  to  adopt  the  reverse  of  that 
contended  for  at  bar.  Shall  a  grand  juror 
who  has  patiently  listened  to  all  the  evidence 
on  which  an  indictment  is  found,  or  one  who 
witnesed  the  commission*of  the  offense  [*242 
be  rejected  when  called  on  as  a  juror  to  try  the 
accused  ;  and  shall  another  be  received  with- 
out exception  who  has  formed  his  opinion  on 
idle  rumors  and  unauthcnticated  reports?  Of 
those  who  entertain  an  opinion  of  the  guilt  of 
the  accused  before  his  trial,  they  that  believe 
on  the  slightest  evidence  or  no  evidence  at  all, 
manifest, In  my  judgment,  a  state  of  mind  less 
prepared  to  receive  and  allow  a  fair  defense, 
than  those  who  believe  on  proof  which  fur- 
nishes prima  facie  evidence  of  guilt. 

The  ancient  rule  of  law  on  this  subject  was, 
I  apprehend,  the  very  reverse  of  that  now  con- 
tended for.  and  I  think  was  founded  on  better 
reasons.  Hawkins  says  that  it  is  a  good  cause 
of  challenge  on  the  part  of  the  prisoner,  that 
the  juror  hath  declared  his  opinion  beforehand 
that  the  party  is  guilty,  or  will  be  hanged,  or 
the  like  ;  but  he  adds,  if  the  juror  made  such 
declaration  upon  his  knowledge  of  the  cause, 
but  not  out  of  ill  will,  it  is  no  cause  of  chal- 
lenge. Hawk.,  b.  2,  ch.  43,  sec.  28.  If  a  juror 
says  that  he  will  pass  for  one  party  because  he 
knows  the  verity  of  the  matter,  it  was  former- 
ly no  cause  of  challenge.  1  Trials  per  pai», 
189.  It  is  now  conceded,  and  such  were  the 
decisions  in  the  cases  of  Van  Alatyne  and  Ver- 
m%c«,that  if  the  opinion  of  the  juror  be  found- 
ed on  a  knowledge  of  the  facts,  or  on  informa- 
tion derived  immediately  from  those  acquainted 
therewithal  constitutes  a  good  objection  to  him. 
If  in  any  case  it  would  be  safe  to  admit  a  jury- 
man who  had  formed  and  expressed  an  opin- 
ion, the  presumption  of  fairness  and  impar- 
tiality would  certainly  be  stronger  in  favor  of 
him  who  founds  his  belief  on  authenticated 
facts,  than  of  him  who  has  given  credence  to 
vague  and  groundless  rumors.  The  remarks  of 
Ch.  J.  Marshall  in  the  trial  of  Burr,  Burr's  Tr., 
Vol.  I., 370,  are,  in  my  opinion, very  judicious. 
If  it  be  said,  he  observes,  that  the  juror  has 
made  up  his  opinion,  but  has  not  heard  the  tes- 
timony, such  an  excuse  only  makes  the  case 
worse,  for  if  the  man  have  decided  upon  insuf- 
ficient testimony,  it  manifests  a  bias  that  com- 
pletely disqualifies  him  for  the  functions  of  a 
juryman. 

The  law,  I  apprehend,  attaches  the  disquali- 
fication to  the  fact  of  forming  and  expressing 
an  opinion,  and  does  not  look*beyond,[*243 
to  examine  the  occasion  or  weigh  the  evidence 
on  which  that  opinion  is  founded.  Such  cer- 
tainly were  the  views  of  the  court  in  the  case 
of  Burr.  1  Burr's  Tr.,  419.  The  cases  of  Blake 
v.  Mittspaugh,\  Johns.. 816, and  Pringlev.  Htise, 
1  Cow.,  432,  contain  a  similar  doctrine. 

There  is,  however,  a  distinction  between  pos- 
itive and  hypothetical  opinions.  It  was  recog- 
nized in  the  case  of  Dttrell  v.  Masher,  8  Johns., 
445.  The  court  in  that  case  say  that  the  juror 
had  given  no  decided  opinion  on  the  merits  ; 
his  declaration  was  hypothetical.  The  case  of 
The  People  v.  Van  Abtyne,  referred  to  by  Mr. 
Justice  Wood  worth,  6  Cow.,  565,  was  consid- 
ered, on  the  argument  by  the  counsel  for  the 
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people,  as  a  strong  authority  on  this  point.  The 
late  Ch.  J.  Spencer  decided  in  that  case,  that  if 
the  opinions  of  the  jurors  were  found  on  mere 
rumors  and  reports,  such  opinions  did  not  dis- 
qualify them.  It  appears  to  me  enough  is  not 
said  as  to  the  particular  character  of  those  opin- 
ions, to  enable  us  to  determine  the  true  point 
of  that  decision.  After  stating  the  case  of  Van 
Alstyne,  along  with  that  of  (Joleawm  v.  Hager- 
man, (both  of  which  were  manuscript  opinions 
received  from  the  late  Ch.  J.  Spencer),  Mr. 
Justice  Woodworth  remarks,  that  the  principle 
upon  which  these  cases  were  decided  is,  that  an 
opinion  formed  and  expressed  by  a  juror  is  of  it- 
self evidence  that  he  does  not  stand  indifferent 
between  the  parties.  If  the  case  of  Van  Alstyne 
is  to  be  understood  as  it  was  put  to  us  on  the 
argument,  the  deduction  from  it  by  the  learned 
judge  is  almost  the  reverse  of  what  it  should 
have  been.  The  counsel  for  the  people  under- 
stands that  case  to  have  been  decided  on  the 
principle  that  an  opinion  formed  and  expressed 
by  a  juror  is  not.of  itself,  evidence  that  he  does 
not  stand  indifferent,  unless  he  has  formed  it 
from  a  knowledge  of  the  facts  attending  the 
offense  charged,  or  on  the  information  of  those 
who  were  acquainted  with  those  facts.  The 
statement  of  the  case  of  Coleman  v.  Hagerman 
came  from  the  late  Chief  Justice  with  that  of 
Van  Alstyne,  and  was  intended  to  present  a 
similar  principle  of  law.  They  must  be  recon- 
ciled; but  that  cannot  be  done  if  the  opinions 
U44*]  of  the  jurors  in  the*case  of  Van  Alstyne 
were  more  than  hypothetical, or,  at  most,  slight 
impressions.  A  motion  it  seems  was  made  for 
a  new  trial,  in  the  case  of  Coleman  v.  Hager- 
man, on  the  ground  that  Graham,  one  of  the 
jurors,  had  used  language  indicating  an  opin- 
ion that  the  defendant  ought  to  be  exemplarily 
punished.  It  appeared  that  this  juror  was 
wholly  unacquainted  with  the  parties  till  after 
the  trial,  and  that  the  opinions  expressed  by 
him  were  founded  on  newspaper  publications. 
The  juror  swore  that  he  had  no  bias  or  par- 
tiality for  either  party,  and  personally  knew 
nothing  of  the  assault  and  battery  complained 
of  ;  yet  the  court  unanimously  awarded  a  new 
trial,  on  the  ground  that  the  juror  did  not 
stand  indifferent  in  consequence  of  the  opin- 
ions he  had  expressed.  It  would  require  con- 
siderable ingenuity  to  show  any  features  in  the 
situation  of  Graham  to  distinguish  it  from  that 
of  Martin.  Martin  founded  his  opinion  on 
printed  statements  in  newspapers  and  reports 
in  conversation.  Graham  received  his  from 
newspaper  publications.  He  was  wholly  un- 
acquainted with  the  parties,  knew  nothing  of 
the  assault  and  battery,  and  solemnly  deposed 
that  he  had  no  bias  or  partiality  towards  either 
party.  Martin  had  heard  nothing  directly  from 
the  mouth  of  any  of  the  witnesses  to  Morgan's 
abduction.  In  his  own  opinion  he  had  no  bias; 
for  though,  if  the  circumstances  he  had  heard 
should  be  supported  by  proof,  he  had  a  fixed 
opinion  of  the  defendant's  guilt ;  yet,  if  they 
should  be  done  away,  he  should  not  consider 
him  guilty  ;  if  they  should  not  be  proved,  his 
present  belief  would  be  removed.  This  part 
of  the  witness'  account  of  the  state  of  his  mind 
is  not  remarkably  perspicuous,  yet  if  I  do  not 
misapprehend  it,  he  means  to  convey  the  idea 
that  he  bad  a  belief  of  the  defendant's  guilt, 
which  was  to  be  removed.  Certainly  it  cannot 
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be  pressed  beyond  the  point  to  which  Graham 
went,  to  do  away  the  objection  to  him, when  he 
deposed  that  he  had  no  bias  against  or  partial- 
ity for  either  party.  The  authority  of  the  case 
of  Coleman  v.  Hagerman,  well  warrants  the 
decision  of  the  judge  against  the  admissibility 
of  Martin.  Too  much  stress  ought  not  to  be 
laid  on  the  juror's  declaration,  that  if  the  cir- 
cumstances on  which  his  opinion  was  founded 
should  not  be  supported  by  the  evidence  his 
*opiuiou  of  the  defendant's  guilt  would  [*SJ45 
be  removed.  The  disqualifying  bias  which  the 
law  regards,  is  one  which,  in  a  measure,  oper- 
ates unconsciously  on  the  juryman,  and  leads 
him  to  indulge  his  own  feelings  when  bethinks 
he  is  influenced  entirely  by  the  weight  of  evi- 
dence. 1  Chit.  Cr.  L.,  443;  Bac.  Abr.,  tit.  Ju- 
ries, E,  5.  If  he  is  sincerely  determined  to  dis- 
card his  prejudices,  he  is  not  to  be  received, 
because  the  law  does  not  hold  him  capable  of 
doing  so.  "He  will  listen,"  as  Ch.  J.  Marshall 
has  correctly  observed,  "  with  more  favor  to 
that  testimony  which  confirms  than  to  that 
which  would  change  his  opinion.  It  is  not  to 
be  expected  that  he  will  weigh  evidence  or  ar- 
gument as  fairly  as  a  man  whose  judgment  is 
not  made  up  in  the  case." 

I  have  taken  another  view  of  this  case  on  this 
point,  which  has  brought  me  to  the  same  con- 
clusion. The  issue  on  the  challenge,  as  has 
been  before  remarked , was  an  issue  of  fact;  and 
by  the  implied  assent  of  the  parties,  the  judge 
took  the  place  of  thetriors.  If  it  should  be  con- 
ceded that  his  opinion  was  against  the  weight 
of  evidence,  his  error  or  mistake  would-  not 
furnish  good  ground  for  granting  this  motion. 
It  is  a  well  established  principle  of  law,  that  if 
the  jury,  on  the  main  issue  in  a  criminal  cause, 
find  against  evidence  that  the  defendant  is  not 
guilty,  there  cannot  be  a  new  trial ;  and  to  grant 
a  new  trial  because  thetriors,  or  the  judge  act- 
ing in  their  stead,  have  not  correctly  weighed 
the  facts  involved  in  a  collateral  issue,  would 
be  a  proceeding  in  utter  disregard  of  that  prin- 
ciple. I  am,  therefore,  of  opinion  that  the  ex- 
ception to  the  decision  of  the  judge  setting  aside 
Martin,  u  juror  challenged  by  the  defendant, 
is  not  sustainable. 

If  1  have  not  misapprehended  the  law  appli- 
cable to  the  point  I  have  considered,  the  charge 
of  the  judge  to  the  triors  of  Clark,  a  juror  chal- 
lenged for  favor,  was  unexceptionable,  and 
their  decision  well  warranted  by  the  evidence. 

It  was  agreed  by  the  counsel  for  both  parties 
that  the  talesmen  should  be  treated  as  if  chal- 
lenged by  each  side,  and  that  the  evidence  given 
should  be  considered  as  demurred  to.  The 
duty  of  passing  on  the  jurors,  consequently, 
devolved  on  the  judge,  but  the  right  of  except- 
ing to  his  decision  in  any  case  was  mutually 
reserved.  Ashley,  a  juror  who  was  examined 
*under  this  agreement,  showed  what  [*246 
was  sufficient,  in  my  opinion,  to  sustain  an  ob- 
jection to  him,  if  urged  by  the  defendant ;  but 
the  challenge  on  his  part  was  withdrawn.  The 
counsel  for  the  people  insisted  that,  under  the 
agreement,  the  only  inquiry  was,  whether  the 
juror  stood  indifferent  between  the  parties. 
The  judge  decided  that  although  the  evidence 
showed  a  bias  against  the  defendant,  he  might 
waive  the  objection,  and  the  other  party  could 
not  insist  upon  it.  There  is  no  good  reason,  I 
think, to  impeach  the  soundness  of  this  opinion. 

WEND.  4. 


1830 


THE  PEOPLE  v.  MATHER. 


24S 


It  was  competent  for  either  party  to  forego  any 
advantage  which,  by  the  terms  of  the  agree- 
ment, he  had  secure!  to  himself.  It  would  be 
strange,  indeed,  if  the  rights  that  one  party 
had  under  this  agreement  were  not  left  to  his 
own  discretion,  to  be  used  or  not  as  should  be 
seen  fit,  but  must  be  enforced  at  the  suggestion 
of  the  other  party.  The  agreement,  by  no 
fair  construction,  could  give  to  the  prosecutor 
a  right  to  insist  on  a  challenge  that,  without 
such  agreement,  could  legally  come  only  from 
the  defendant.  It  is  also  contended,  on  the 
part  of  the  people,  that  the  decision  of  the 
judge  in  relation  to  this  juror  was  against  the 
weight  of  evidence.  The  only  direct  evidence 
that  had  a  tendency  to  raise  a  presumption  of 
partiality  in  favor  of  the  defendant  was,  that 
the  juror,  who  was  destitute  of  property,  was 
a  partner  of  James  Mather,  the  defendant's 
brother,  who  was  a  wealthy  man  and  furnished, 
the  capital  used  in  their  business.  I  have  seen 
no  case  where  a  juror  has  been  set  aside  on 
such  slight  grounds.  In  the  course  of  his  ex- 
amination, Ashley  testified  to  a  fact  that  may 
well  be  thought  improbable,  but  we  cannot  say 
that  it  was  untrue.  Pie  had  resided  18  months 
or  more  previous  to  the  trial  with  James  Mather 
and  yet  he  said  the  abduction  of  Morgan  had 
not  been  the  subject  of  conversation.  If  it 
would  be  reasonable  to  indulge  a  suspicion  as 
to  the  correctness  of  this  statement,  still  we 
look  in  vain  for  positive  evidence  sufficiently 
cogent  to  justify  our  interference  with  the  de- 
cision of  the  judge  by  setting  aside  this  juror. 
But  even  if  there  was  error  here,  it  was  upon 
a  question  of  fact.  The  judge  was  in  the  place 
of  the  triors,  and  it  would  be  against  the  princi- 
ple before  mentioned  to  grant  a  new  trial  on 
24:7*]  that  account  *in  a  criminal  case,  where 
there  has  been  a  verdict  of  acquittal. 

After  Benjamin  Wright,  a  witness  called  in 
behalf  of  the  prosecution,  had  detailed,  with 
considerable  particularity,  a  conversation  with 
the  defendant  about  the  abduction  of  Morgan, 
he  said  he  had  given  all  the  conversation  on 
the  occasion  referred  to  which  he  could  recol- 
lect in  words  or  in  substance.  The  public  prose- 
cutor then  proposed  to  ask  the  witness,  whether 
or  not  he  in  substance  or  effect  addressed  the 
defendant  as  one  of  those  concerned  in  the 
transaction.  This  question  was  objected  to  and 
overruled.  The  question  was  then  varied,  and 
the  witness  was  asked  how  he  addressed  the 
defendant  in  respect  to  his  being  one  of  the 
persons  concerned.  This  question  was  also  ob- 
jected to  and  overruled.  To  each  of  these  de- 
cisions an  exception  was  taken.  Considerable 
discretion  isleftto'a  judge  who  presides  at  a 
trial  to  regulate  and  control  the  examination 
of  witnesses,  and  this  court  are  cautious  to 
avoid  encroaching  upon  the  proper  exercise 
of  this  discretion.  If,  however,  an  established 
rule  of  law  has  been  violated,  the  party  injured 
has  an  undoubted  right  to  relief,  and  the  court 
feel  no  reluctance  in  such  a  case  to  grant  it. 

It  is  a  mistake  to  suppose  that  such  only  is 
a  leading  question,  to  which  yes,  or  no,  would 
be  a  conclusive  answer.  A  question  is  leading 
which  puts  into  a  witness'  mouth  the  words 
that  are  to  be  echoed  back,  or  plainly  suggest 
the  answer  which  the  party  wishes  to  get  from 
him.  1  Stark.  Ev.,  124.  It  is  of  ten  a  matter 
of  extreme  difficulty  to  distinguish  such  ques- 
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tions  as  ought  not  to  be  tolerated  because  they 
are  leading  from  those  which,  though  in  their 
form  leading,  are  in  effect  only  calculated  to 
draw  the  mind  of  the  witness  to  the  subject  of 
inquiry. 

In  passing  on  these  questions,  the  court  are 
to  regard  in  some  measure  the  inclinations  of 
the  witnesses  as  well  as  the  subject-matter  to 
which  the  question  relates.  If  it  is  apparent 
that  the  witness  is  in  the  interestof  the  adverse 
party,  the  court  will  be  justified  in  going  so 
far  as  to  permit  the  direct  examination  to  take 
the  character  of  a  cross-examination.  If  the 
question  relate  to  introductory  matter,  and  be 
designed  to  lead  the  witness  with  the  more  ex- 
pedition to  *what  is  material  to  the  [*248 
issue,  it  is  captious  to  object  to  it,  even  it  it  be 
leading.  The  pernicious  influence  of  leading 
questions  is  most  felt  and  to  be  feared  when 
the  object  of  inquiry  is,  to  ascertain  the  details 
of  a  conversation,  admission  or  agreement  and, 
therefore,  more  rigor  is  called  for  and  justified 
in  confining  the  direct  examination  in  such 
cases  to  its  appropriate  rules.  There  is  an  es- 
sential difference  between  a  direct  examination 
and  a  cross-examination  ;  and  the  court  ought 
not,  except  in  peculiar  cases,  to  permit  the 
former  to  assume  the  character  of  the  latter. 
The  grounds  on  which  the  judge  proceeded  in 
overruling  the  questions  proposed  to  be  put  to 
the  witness  Wright,  must  have  been,  I  presume 
that  they  were  leading  or  that  the  party  by 
whom  he  was  called  were  subjecting  him  to  a 
cross-examination.  It  is  quite  evident  that  the 
witness'  memory  as  to  the  conversation  was 
exhausted  before  those  questions  were  pro- 
posed. The  first  appears  to  me  to  be  a  leading 
question.  I  consider  it  no  more  nor  less  than 
asking  the  witness  if  he  addressed  the  defend- 
ant as  one  of  the  abductors  of  Morgan.  This 
seems  to  me  to  be  very  similiar  to  asking  a 
witness,  after  he  had  testified  to  all  he  knew  as 
to  the  contents  of  a  letter,  if  it  had  in  it  any- 
thing about  the  writer  being  offered  a  certain 
price  for  a  special  article  of  merchandise.  Such 
a  question  is  admitted  by  Ld.  Ellenborough  to 
be  a  leading  one.  Courteen  v.  Toute,  I  Camp. , 
48.  The  question  in  that  case  was  allowed  to 
be  put  to  the  witness  by  the  party  calling  him, 
but  it  was  for  a  particular  reason  which  does 
not  exist  in  this  case.  If  the  question  put  to 
Wright  had  been  in  the  direct  instead  of  the 
alternative  form,  it  would  clearly  have  been 
exceptionable  ;  but  by  putting  it  in  the  alter- 
native, the  effect  of  it  was  not  changed.  As  it 
was,  it  plainly  suggested  to  the  witness  the 
answer  which  the  party  wished  to  get  from 
him.  It,  therefore,  conformed  to  the  very 
definition  of  a  leading  question. 

After  the  question  was  overruled  it  was 
varied,  and  so  vari.-d.  1  think,  at  to  assume  the 
fact  as  true,  which  it  was  the  object  of  the 
qiir.stion  to  prove.  It  assumed  that  the  wit- 
ness did  address  the  defendant  as  one  of  the 
persons  concerned  in  carrying  off  Morgan,  and 
only  asked  him  to  tell  the  manner  *of  [*i£4O 
the  address.  In  this  respect  I  hold  the  second 
question  objectionable.  Even  on  cross-exami- 
nation it  is  not  allowable  to  put  a  question 
which  assumes  a  fact  proved  which  is  not.  1 
Stark.  Ev.,  138. 

If  I  had  serious  doubts  as  to  the  correctness 
of  the  judges'  decisions  on  these  questions,  I 
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should  feel  inclined  to  hesitate  before  granting 
a  new  trial.  There  should  be  a  reasonable  ex- 
pectation that  something  will  be  gained  by  a 
further  examination  of  the  witness  ;  such  an 
expectation  can  scarcely  be  indulged  here.  It 
is  conceded  that  the  witness  in  this  case  was 
intelligent,  and  it  was  not  pretended  that  he 
manifested  the  least  reluctance  to  disclose 
whatever  he  knew  ;  his  memory  was  exhausted 
as  to  the  details  of  his  conversation  with  the 
defendant,  so  much  that  he  declared  he  had 
stated  in  words  or  in  substance  all  he  could 
recollect.  The  experiment  of  submitting  such 
a  witness  to  a  sifting  cross-examination  holds 
out  but  a  faint  hope  that  more  truth  would  be 
elicited  from  him  ;  but  the  right  thus  to  ex- 
amine him  does  not  exist  in  this  instance. 

The  public  prosecutor  objected  to  the  right 
of  the  defendant  to  call  and  re-examine  this 
witness  in  relation  to  the  same  subject  on 
which  he  had  been  examined  more  than  twen- 
ty-four hours  before,  and  after  several  other 
witnesses  had  been  called  and  examined  sub- 
sequent to  his  first  examination.  When  the 
examination  is  closed  and  the  witness  dismissed 
from  the  stand,  it  is  a  matter  resting  in  the 
discretion  of  the  court  which  receives  the  tes- 
timony, to  allow  of  a  further  examination.  I 
do  not  doubt  that  this  discretion  is  often  too 
indulgently  exercised,  but  it  is  scarcely  possi- 
ble for  this  court  to  regulate  it.  Courts  which 
try  issues  of  fact  must  experience  the  incon- 
veniences arising  from  too  great  indulgence  in 
this  respect,  and  on  them  devolves  the  duty  of 
applying  the  corrective.  At  all  events  it  is  a 
matter  too  purely  discretionary  to  warrant 
the  interference  of  this  court,  unless  it  should 
be  in  a  very  flagrant  and  oppressive  instance. 
The  case  now  presented  to  our  consideration 
is  not  of  that  character. 
25O*]  *In  examining  the  various  grounds 
on  which  this  motion  for  a  new  trial  is  placed, 
I  am  brought  to  the  consideration  of  the  judges' 
decision  excusing  Daniels,  a  witness  on  the 
part  of  the  prosecution,  from  answering  the 
question  put  to  him,  on  his  allegation  that  the 
answers  might  expose  him  to  infamy,  or  im- 
plicate him  in  the  transaction  relative  to  Will- 
iam Morgan.  A  distinction  is  to  be  taken  as 
to  the  rule  of  law  between  a  question,  the  di- 
rect answer  to  which  may  fix  a  stain  of  infamy 
on  the  character  of  the  witness,  and  a  ques- 
tion the  answer  to  which  may  have  a  tendency 
to  implicate  the  witness  in  a  criminal  charge 
for  which  he  may  be  prosecuted.  The  rule  ap- 
plicable to  the  first  question  as  laid  down  by 
Mr.'Peake  is,  that  a  witness  shall  not  be  ren- 
dered infamous  or  «veu  disgraced  by  his  own 
examination  as  to  facts  not  connected  with  the 
cause  in  which  he  is  examined.  Peake,  Ev., 
202.  In  some  of  the  elementary  treatises  on 
evidence  the  rule  is  not  qualified  by  the  last 
clause  ;  but  in  all  the  cases  I  have  seen  the 
question,  the  answer  to  which  might,  as  it  was 
alleged,  disgrace  the  witness  or  render  him  in- 
famous, did  not  relate  to  a  matter  directly  con- 
nected with  the  merits  of  the  cause.  4  Esp., 
226;  13  Johns.,  82;  1  Phil.  Ev.,  207 ;  1  Stark. 
Ev. ,  137.  The  object  of  the  interrogatory  was 
to  impair  the  credibility  of  the  witness. 

If  a  witness  is  allowed  to  decline  answering 
when  examined  for  one  purpose,  because  the 
answer  may  show  him  infamous.perhapsitmay 
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be  a  refinement  to  hold  that  he  is  debarred  the 
same  privilege  when  exposed  to  the  same  re- 
sult because  the  question  is  material  to  the  mer- 
its of  the  cause.  If  the  objection  to  answer  be 
placed,  as  it  undoubtedly  is,  on  the  ground 
that  the  witness  may  be  disgraced  thereby,  his 
privilege  attaches  when  that  result  will  be  pro- 
duced by  the  answer.  It  is  not  reasonable  that 
the  right  to  this  privilege  should  depend  on 
the  bearing  of  the  testimony  or  any  other  mat- 
ter. But  where  the  privilege  arises  from  an 
apprehension  that  the  answer  will  expose  the 
character  of  the  witness  to  the  reproach  of 
moral  turpitude,  as  distinguished  from  the 
danger  of  a  criminal  prosecution.it  is  not  enough 
for  the  witness  to  allege  that  his  answer  will 
have  a  tendency  to  expose  him  to  infamy  or 
disgrace.  The  question  must  be  such  that 
*the  answer  to  it,  which  he  may  be  [*251 
required  by  the  obligation  of  his*  oath  to  give, 
will  directly  show  the  infamy,  and  the  court 
must  see  that  such  will  be  the  case  before  they 
will  allow  the  excuse  to  prevail.  No  direct 
answer  that  Daniels  could  have  given  to  the 
questions  put  to  him  could  have  fixed  on  him 
the  stain  of  infamy.  The  first  question  put  to 
him  was,  whether  he  was  at  a  particular  house 
on  a  particular  day — a  day  when  Morgan,  as  it 
was  alleged,  was  brought  there.  The  second 
question  was,  whether  a  hack  or  covered  car- 
riage was  driven  to  or  arrived  at  that  house  on 
the  evening  of  that  day.  Whatever  answer  he 
might  give  to  these  questions,  no  infamy  or 
disgrace  could  thereby  attach  to  him  as  the 
immediate  result  of  the  answer.  Whether  the 
rule  be  as  laid  down  by  Mr.  Peake,  or  more 
general  and  extensive  in  its  operation,  no  ex- 
cuse to  exonerate  the  witness  from  answering 
these  questions  could  be  drawn  from  it. 

It  may  be  urgedjin  behalf  of  a  witness,  and  I 
think  it  was  so  put  to  us  on  the  argument  in 
this  case,  that  if  the  answer  to  the  question, 
provided  the  witness  was  still  liable  to  a  crim- 
inal prosecution,  would  supply  a  link  in  the 
chain  of  testimony  which  might  be  the  only 
one  undiscovered  and  wanted  to  sustain  a  crim- 
inal proceeding  against  him,  it  might,  though 
exempt  from  a  prosecution,  supply  one  of  the 
facts  by  which  the  infamy  of  being  concerned 
in  a  criminal  transaction  would  be  established 
and  publicly  proclaimed  to  the  world.  Inquisi- 
tive curiosity  may  go  as  far  in  bringing  to- 
gether scattered  facts  to  trace  out  offenders  as 
a  judicial  investigation,  but  the  law  will  not 
look  upon  what  may  or  may  not  be  done  as 
private  feelings  shall  dictate,  as  it  views  what 
it  commands  to  be  done.  It  will  not  presume 
that  an  investigation  will  De  carried  through  a 
series  of  transactions,  in  order  to  develop  the 
infamy  of  an  individual  where  there  is  no  ob- 
ligation of  duty  to  do  so  ;  but  it  will  presume 
where  a  fact  is  disclosed  which  will  contribute 
to  a  conviction  of  an  offender,  that  the  officers 
to  whom  is  committed  the  administration  of 
justice  will  use  that  fact  in  the  detection  of 
guilt.  The  distinction  which  I  have  endeav- 
ored to  point  out  between  the  rule  which  pro- 
tects the  witness  from  being  compelled  to  pro- 
claim his  own  infamy,  and  that  which  secures 
*him  when  on  the  stand  from  becom-[*252 
ing  the  unwilling  instrument  of  his  own  con- 
viction, is  not  new  or  unsupported  by  author- 
ity. In  Macbride  v.  Macbride,  4  Esp.,  242,  the 
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defendant  proposed  to  ask  one  of  the  witnesses 
if  she  did  not  live  in  a  state  of  concubinage 
with  the  plaintiff.  Ld.  Alvanley  interposed 
and  prevented  the  putting  of  the  question. 
He  observed  :  "  I  do  not  go  so  far  as  others 
may  ;  I  will  not  say  that  a  witness  shall  not  be 
asked  what  may  tend  to  disparage  him.  I 
think  those  questions  only  should  not  be  asked 
which  have  a  direct  and  immediate  effect  to 
disgrace  or  disparage  the  witness."  It  was  said 
by  Ld.  Eldon,  1  Meriv.,  400:  "Upon  the 
•question  of  character  I  hold,  that  supposing  a 
man  to  be  liable  to  a  penalty  or  forfeiture,  pro- 
vided he  is  sued  within  a  limited  lime  and  that 
the  suit  is  not  commenced  till  after  the  limita- 
tion expires,  he  is  bound  to  answer  fully,  not- 
withstanding his  answer  may  tend  to  cast  a 
very  great  degree  of  reflection  upon  his  char- 
acter and  conduct." 

A  more  restricted  signification  was  given,  by 
the  defendant's  counsel  on  the  argument  to  the 
word  "criminate"  than  the  cases  warrant.  In 
them,  the  expression  that  a  witness  cannot  be 
•compelled  to  answer  a  question  that  criminates 
•or  has  a  tendency  to  criminate  himself,  means, 
that  he  is  not  required  to  answer  a  question  if 
by  so  doing  he  must  disclose  what  will  show 
•or  has  a  tendency  to  show  that  he  is  guilty  of 
a  crime  for  which  he  is  yet  liable  to  be  pun- 
ished. So  it  was  used  in  the  case  of  Burr, 
Burr's  Tr.,  424,  in  Gates  v.  Hardaze*,  3  Taunt., 
424,  and  in  Parkhurst  v.  Lawton,  2  Swanst., 
215. 

The  principal  reliance  of  the  defendant  to 
sustain  the  determination  of  the  judge,  is 
placed,  I  presume,  on  the  rule  of  law  that  pro- 
tects a  witness  in  refusing  to  answer  a  ques- 
tion which  will  have  a  tendency  to  accuse  him 
of  a  crime  or  misdemeanor.  Where  the  dis- 
closures he  may  make  can  be  used  against  him 
to  procure  his  conviction  fora  criminal  offense, 
or  to  charge  him  with  penalties  and  forfeitures, 
he  may  stop  in  answering  before  he  arrives  at 
the  question,  the  answer  to  which  may  show 
•directly  his  moral  turpitude.  The  witness  who 
knows  what  the  court  does  not  know,  and  what 
253*]*he  cannot  communicate  without  be- 
ing a  self-accuser,  is  to  judge  of  the  effect  of 
hi-  answer,  and  if  it  proves  a  link  in  the  chain 
of  testimony,  which  is  sufficient  to  convict  him, 
when  the  others  are  made  known,  of  a  crime, 
he  is  protected  by  law  from  answering  the 
question.  If  there  be  a  series  of  questions,  the 
answer  to  all  of  which  would  establish  his 
•criminality,  the  party  cannot  pick  out  a  par- 
ticular one  and  say.  if  that  be  put  the  answer 
will  not  criminate  him.  "  If  it  is  one  step  hav- 
ing a  tendency  to  criminate  him,  he  is  not  com- 
pelled to  answer."  16  Ves.,  242.  The  same 
privilege  that  is  allowed  to  a  witness,  is  the 
right  of  a  defendant  in  a  court  of  equity  when 
•called  on  to  answer.  In  Parkhurst  v.  Lawton, 
before  referred  to,  the  Chancellor  held  that  the 
•defendant  "was  not  bound  to  answer  the  ques- 
tion, the  answer  to  which  would  criminate  him 
directly,  but  not  any  which,  however  remotely 
•connected  with  the  fact, would  have  a  tendency 
to  prove  him  g\iilty  of  simony."  The  language 
of  Ch.  J.  Marshall  on  Burr's  trial  is  equally  ex- 
plicit on  this  point.  "  Many  links,"  he  says, 
"frequently  compose  that  chain  of  testimony 
•which  is  necessary  to  convict  an  individual  of 
a  crime."  It  appears  to  the  court  to  be  the 
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true  sense  of  the  rule,  that  no  witness  is  com- 
pellable  to  furnish  any  one  of  them  against 
himself.  It  is  certainly  not  only  a  possible  but 
a  probable  case,  that  a  witness,  by  disclosing 
a  single  fact,  may  complete  the  testimony 
against  himself  and,  to  every  effectual  pur- 
pose, accuse  himself  as  entirely  as  he  would  by 
stating  every  circumstance  which  would  be  re- 
quired for  his  conviction.  That  fact,  of  itself, 
would  be  unavailing,  but  all  other  facts  with- 
out it  would  be  insufficient.  While  that  re- 
mains concealed  in  his  own  bosom  he  is  safe  ; 
but  draw  it  from  thence  and  he  is  exposed  to 
prosecution.  The  rule  which  declares  that  no 
man  is  compellable  to  accuse  himself,  would 
most  obviously  be  infringed  by  compelling  a 
witness  to  disclose  a  fact  of  this  description." 
1  Burr'sTr.,  244. 

The  object  of  the  two  rules  I  have  been  con- 
sidering is  very  different.  The  one  saves  the 
witness  from  being  the  herald  of  his  own  in- 
famy ;  the  other  from  himself  furnishing  the 
means  of  his  punishment.  The  confounding 
of  these  rules  would,  in  my  opinion. produce  a 
strange  result.  Would  it  be  *pretended  [*254 
that  a  man  who  had  been  convicted  and  pun- 
ished for  a  particular  offense  and  was  called  as 
a  witness  against  an  accomplice,  would  be  ex- 
cused from  testifying  to  any  of  the  series  of 
facts  in  which  he  had  participated  with  the 
accused,  the  proof  of  which  constituted  the  evi- 
dence by  which  his  guilt  was  made  manifest, 
because  his  answer  has  a  tendency  to  show  that 
he  had  committed  the  offense?  There  could  be 
nothing  in  the  situation  of  such  a  witness  or 
in  that  of  any  other  witness  who  could  not  l>e 
exposed  to  a  prosecution,  which  requires  the 
application  of  a  rule  of  law  designed  to  pro- 
tect men  from  becoming  instrumental  in  bring- 
ing down  upon  themselves  the  penalties  of  vio- 
lated laws. 

My  conclusion  is,  that  where  a  witness 
claims  to  be  excused  from  answering  a  ques- 
tion because  the  answer  may  disgrace  him  or 
render  him  infamous,  the  court  must  see  that 
the  answer  may,  without  the  intervention  of 
other  facts,  fix  on  his  moral  turpitude.  Where 
he  claims  to  be  excused  from  answering  be- 
cause his  answer  will  have  a  tendency  to  im- 
plicate him  in  a  crime  of  misdemeanor,  or  will 
expose  him  to  a  penalty  or  forfeiture,  then  the 
court  are  to  determine  whether  the  answer  he 
may  give  to  the  question  can  criminate  him  di- 
rectly or  indirectly,  by  furnishing  direct  evi- 
dence of  his  guilt,  or  by  establishing  one  of 
many  facts',  which  together  may  constitute  a 
chain  of  testimony  sufficient  to  warrant  his 
conviction  but  which  one  fact  of  itself  could 
not  produce  such  result ;  and  if  they  think  the 
answer  may  in  any  way  criminate  him,  they 
must  allow  bis  privilege,  without  exacting  from 
him  to  explain  how  he  would  be  criminated 
by  the  answer  which  the  truth  may  oblige  him 
to  give.  If  the  witness  was  obliged  to  show 
how  the  effect  is  produced,  the  protection 
would  at  once  be  annihilated.  The  means  which 
he  would  be  in  that  case  compelled  to  use  to 
obtain  protection,  would  involve  the  surrender 
of  the  very  object  for  the  security  of  which 
the  protection  was  sought.  I  am,  therefore,  of 
opinion  that  Daniels  should  have  been  re- 
quired to  answer  the  questions  put  to  him,  un- 
less the  answers  might  have  had  a  tendency  to 
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implicate  him  in  a  criminal  offense  for  which 
he  was  then  liable  to  be  prosecuted. 
255*]  *Daniels  could  not  have  been  indict- 
ed for  conspiring  to  carry  off  or  to  imprison 
Morgan,  nor  for  committing  an  assault  and 
battery  on  him,  because  the  Statute  of  Limita- 
tions furnished  a  bar  to  the  proceedings.  Sup- 
pose a  more  disastrous  fate  attended  Morgan 
than  has  yet  been  brought  to  light  ;  suppose 
he  was  murdered — a  catastrophe  far  from  be- 
ing too  improbable  at  this  time  to  be  assumed 
as  a  ground  for  reasoning,  or  illustration  of  an 
argument— all  those  who  were  engaged  in  his 
abduction  would  be  implicated  in  that  murder, 
those  who  were  present  at  its  consumation  as 
principals,  and  all  others  as  accessaries  before 
the  fact.  Would  their  offense  be  barred  by  the 
Statute  of  Limitations?  All  suits,  informations 
and  indictment*  for  any  crime  or  misdemean- 
or, murder  excepted,  must  be  prosecuted  with- 
in three  years  after  the  offense  is  committed. 
1  R.  L.,  187.  It  is  contended,  on  the  part  of 
the  people,  that  this  exception  is  to  be  rigidly 
construed,  and  should  be  taken  to  include- 
only  the  offense  of  principals  to  a  murder,  and 
not  accessaries  before  the  fact.  Whatever  is 
murder  is  included  in  it.  If  the  crime  of  an  ac- 
cessary to  a  murder  before  the  fact  is  not  a 
murder,  it  is  without  a  specific  name.  Homi- 
cide is  a  generic  term,  within  which  the  of- 
fense of  an  accessary  to  a  murder  must  fall  ; 
but  I  have  never  seen  an  enumeration  of  the 
several  species  of  offenses  included  in  it  which 
will  embrace  this  crime,  if  it  be  anything  dif- 
ferent from  murder.  It  can  be  neither  man- 
slaughter nor  excusable  or  justifiable  homi- 
cide. 

By  the  Act  Concerning  Murder,  1  R.  L. ,  66. 
all  willful  killing  by  poisoning  is  declared  will- 
ful murder  of  malice  prepense,  and  the  offend- 
ers therein,  their  aiders,  abettors,  procurers 
and  counselors  are  to  suffer  death,  and  forfeit 
in  every  behalf,  as  in  other  cases  of  willful 
murder  of  malice  prepense.  In  the  Act  De- 
claring the  Punishment  of  Certain  Crimes,  it 
is  provided  that  every  person  convicted  or  at- 
tainted of  any  kind  of  murder,  or  of  aiding, 
abetting  or  procuring  any  kind  of  murder  to 
be  committed,  shall  suffer  death  for  the  same. 
1  R.  L.,  407.  Principal  and  accessaries  are 
grouped  together  in  these  statutes  without  any 
distinction  as  to  their  punishment  or  the  nat- 
ure of  their  offense.  It  is  beyond  a  doubt  that 
in  the  Revised  Statutes  the  offense  of  an  acces- 
256*]  sary*  to  a  murder  before  the  fact  comes 
under  the  denomination  of  murder.  They 
speak  of  no  such  offense  as  distinct  from  it. 
The  killing  of  a  human  being  by  the  act,  pro- 
curement or  omission  of  another,  in  cases  where 
such  killing  shall  not  be  murder  according  to 
Title  1  of  ch.  1,  Concerning  Crimes  and  Pun 
ishments,  is  declared  to  be  justifiable  or  excus- 
able homicide  or  manslaughter.  2  R.  S. ,  660. 
What  is  justifiable  or  excusable  homicide,  and 
what  is  manslaughter,  is  there  defined,  and  so 
defined  as  to  exclude  the  idea  that  the  crime 
of  an  accessary  to  a  murder  before  the  fact  can 
be  anything  else  but  murder.  Writers  on  crim- 
inal law  make  some  difference  between  the  of- 
fense of  a  principal  and  that  of  an  accessary, 
but  this  is  chiefly  as  to  the  order  and  mode  of 
proceeding  against  them.  Ordinarily,  the  ac- 
cessary cannot  be  convicted  before  the  princi- 
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pal.  They  may,  however,  be  joined  together 
in  the  same  indictment,  and  tried  at  the  same 
time  ;  and  this  mode  of  procedure  is  recom- 
mended by  Mr.  Justice  Foster  as  the  most  eligi- 
ble. Foster,  365.  It  seems  to  be  settled  that  if 
a  person  be  indicted  as  principal  and  acquitted, 
he  cannot  be  again  indicted  as  an  accessary 
before  the  fact.  1  Hale,  P.  C.,  626  ;  2  Hawk.. 
244;  1  Russ.  Crimes,  51.  This  must  proceed  on 
the  ground  that  the  second  indictment  is  for 
the  same  offense  contained  in  the  first.  Kel., 
25,  26.  Mr.  Justice  Foster,  however,  does  not 
so  view  it.  He  is  of  opinion  that  the  offense  of 
the  principal  and  accessary  specifically  differ; 
they  may  specifically  differ  and  yet  both  be- 
inurder.  Murder  by  poisoning  is  different  from 
that  by  shooting  and,  as  we  have  seen,  the 
statute  implies  that  there  are  several  kinds  of 
this  crime.  Neither  the  statute  nor  common 
law  has  attempted  to  characterize  the  offense 
of  an  accessary  by  a  specific  name  different 
from  that  which  is  applied  to  the  crime  of  the 
principal,  or  to  distinguish  him  in  punishment 
from  the  doom  that  awaits  the  principal. 
There  is  no  settled  grade  of  enormity  between 
them.  He  who  conceives  the  mischief  and  sets 
the  assassin  to  work  is  as  wicked  and  deserves 
as  much  severity  from  the  law  as  he  that 
strikes  the  fatal  blow.  It  is  incontrovertible  that 
he  who  procures  a  felony  to  be  committed  is  a 
felon,  and  if  the  felony  be  a  murder  he  is  a 
murderer.  I  cannot  find  in  the  *Statute  [*257 
of  Limitations  anything  from  which  I  can  in- 
fer that  the  Legislature  intended  that  any 
length  of  time  should  place  an  accessary  to  a 
murder  before  the  fact  beyond  the  reach  of 
punishment. 

If  I  am  correct  in  my  conclusion  that  the  of- 
fense of  accessaries  to  a  murder  before  the  fact 
is  not  included  within  the  -Statute  of  Limita- 
tions, it  is  certainly  not  improbable  that  the 
witness  Daniels  might  have  had  a  fair  claim  to- 
the  privilege  he  asserted  and  the  court  yielded 
to  him.  After  what  took  place  at  the  trial,  it 
is  not  illiberal  to  suppose  that  Daniels  was  in- 
volved in  the  transaction  to  which  the  defend- 
ant was  supposed  to  be  a  party.  The  myste- 
rious obscurity  that  hangs  over  the  termina- 
tion of  this  affair,  justifies  a  well  founded  sus- 
picion that  Morgan  came  to  an  untimely  end. 
If  this  conjecture  is  well  warrantee! — and 
whether  it  is  so  or  not  the  witness  may  know, 
but  cannot  be  required  to  explain — the  court 
must  see  that  his  privilege  to  decline  answer- 
ing is  as  likely  to  exist  now  as  at  any  period 
before  the  statute  attached  to  the  minor  of- 
fenses of  conspiracy  and  false  imprisonment.  I 
think  the  judge  could  not  safely  say  that  the 
privilege  was  claimed  by  the  witness  in  this 
case  as  a  mere  subterfuge  to  suppress  the  truth, 
and  thereby  aid  the  escape  of  the  guilty. 

The  judge  properly  refused  to  permit  the  in- 
quiries which  the  public  prosecutor  proposed 
to  make  for  the  purpose  of  sustaining  the  char- 
acter of  Gregory,  a  witness  called  on  the  part 
of  the  people.  Several  persons  had  testified  to- 
his  bad  character.  It  was  then  proposed,  by 
way  of  supporting  his  credit,  to'introduce  wit- 
nesses to  show  that  the  reports  against  him  had 
originated  from  a  particular  party  or  body  of 
men,  and  were  founded  on  a  particular  trans- 
action, which  had  been  intentionally  perverted 
to  injure  his  character.  I  think  this  was  asking^ 
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for  a  greater  latitude  of  inquiry  than  it  would 
be  safe  to  grant.  If  the  main  issue  formed  by 
the  pleadings  is  to  be  tried  with  reasonable  ex- 
pedition, collateral  issues  must  be  avoided  as 
much  as  possible.  These  issues  are  more  likely 
to  multiply  in  ascertaining  the  interest  or  test- 
ing the  credibility  of  witnesses,  than  in  any 
other  incidents  of  a  trial.  The  rule  which, 
everything  considered,  has  been  found  safest 
on  this  subject  is,  to  allow  general  evidence  to 
258*]  be  given  of  *general  character.  Starkie 
says,  that  the  proper  question  to  be  put  to  a 
witness  who  is  called  to  impeach  another  is, 
whetherhewouldbelievehimonoatb.  1  Stark. 
Ev.,  147.  Phillips  states  that  the  mode  of  in- 
quiry is  to  ask  the  witnesses  whether'they  have 
the  means  of  knowing  the  general  character  of 
the  former  witness,  and  whether  from  such 
knowledge,  they  would  believe  him  on  oath.  1 
Phil.  Ev.,  212.  When  general  evidence  of  this 
nature  is  given,  impeaching  the  credit  of  a  wit- 
ness, the  opposite  party  may  go  into  a  cross- 
examination  to  ascertain  the  grounds  of  the  un- 
favorable opinions,  and  in  doing  that  he  may 
interrogate  the  witnesses  as  to  their  opportuni- 
ties of  knowing  the  character  of  the  impeached 
witness,  how  long  and  how  generally  the  un- 
favorable reports  have  prevailed, and  from  what 
particular  individuals  they  heard  them.  This 
range  of  cross-examination  would  seem  to  be 
sufficient  to  enable  the  party  calling  the  im- 
peached witness  to  show,  if  such  was  the  fact, 
that  the  imputed  bad  character  was  artificial, 
and  created  to  answer  a  particular  purpose.  To 
authorize  further  inquiries  would  very  much 
embarrass  and  delay  trials  and,  probably,  in  no 
respect,  subserve  the  ends  of  justice.  If  the 
public  prosecutor  had  been  permitted  in  this 
case  to  introduce  evidence  to  show  that  the  re- 
ports originated  with  a  particular  party  or  body 
of  men,  the  defendant  must  have  been  allowed 
to  controvert  the  fact  by  the  testimony  of  other 
witnesses.  If  it  was  allowable  for  one  party  to 
show  that  the  bad  character  arose  from  a  par- 
ticular transaction  which  did  not  justify  the 
disparaging  reports,  the  other  party  must  be 
allowed  to  show  that  the  nature  of  that  trans- 
action was  such  as  to  warrant  them.  It  was 
the  duty  of  the  judge  to  exclude  these  collater- 
al inquiries. 

It  is  contended  that  the  judge  erred  in  in- 
structing the  jury  that  to  convict  the  defend- 
ant they  must  be  satisfied  that  he  was  a  party 
to  the  conspiracy  at  its  formation  originally, 
and  that  his  rendering  assistance  in  carrying  it 
into  execution,  after  it  was  formed,  would  not 
make  him  a  party  to  it. 

The  proof  established  a  conspiracy  in  or 
about  Canandaigua  to  take  Morgan  from  the 
jail  at  that  place,  and  to  carry  him  away.  There 
was  no  evidence  to  show  that  the  defendant 
was  then  a  party  to  it.  His  first  visible  con- 
nection with  those  who  commenced  the  illegal 
259*]  act,  if  he  was  at  all  connected  *with 
them,  was  after  Morgan  had  been  removed  70 
miles  from  Canandaigua. 

The  language  of  the  charge  warrants  the  be- 
lief that  the  judge  thought  there  was  but  one 
conspiracy  proved.  There  is  no  proposition 
better  established  than  that  the  venue  in  a 
criminal  case  must  be  laid  in  the  county  where 
the  offense  was  committed.  In  indictments  for 
conspiracy,  the  venue  may  be  laid  in  any  county 
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in  which  it  can  be  proved  that  an  overt  act  was 
done  by  any  one  of  the  conspirators  in  further- 
ance of  their  common  design.  Archb.  Cr.  Pr., 
6.  Where  a  conspiracy  was  formed  at  sea,  and 
an  overt  act  done  in  the  County  of  Middlesex, 
it  was  held  that  the  venue  was  properly  laid  in 
that  county.  The  King  v.  Breuic.  4  East.  104. 
So  in  the  case  of  The  King  v.  Bmces,  referred 
to  in  The  King  v.  Bresae,  the  conspirators  were 
tried  in  Middlesex,  though  there  was  no  proof 
of  an  actual  conspiracy  within  that  county,  and 
the  acts  and  doings  of  some  of  them  were 
wholly  in  other  counties.  All  these  cases  must 
proceed,  I  think,  on  the  principle  that  the 
crime  is  committed  where  the  overt  act  is  per- 
formed. I  admit  that  it  is  the  illegal  agreement 
that  constitutes  the  crime  ;  when  that  is  con- 
cluded the  crime  is  perfect,  and  the  conspira- 
tors may  be  convicted  if  the  crime  can  be 
proved.  No  overt  act  need  be  shown  or  even 
performed  to  authorize  a  conviction.  If  con- 
spirators enter  into  the  illegal  agreement  in  one 
county,  the  crime  is  perpetrated  there,  and 
they  may  be  immediately  prosecuted  ;  but  the 
proceedings  against  them  must  be  in  that 
county.  If  they  go  into  another  county  to  ex- 
ecute their  plans  of  mischief,  and  there  com- 
mit an  overt  act,  they  may  be  punished  in  the 
latter  count}'  without  any  evidence  of  an  ex- 
press renewal  of  their  agreement.  The  law  con- 
siders that  wherever  they  act,  there  they  re- 
new, or,  perhaps,  to  speak  more  properly,  they 
continue  their  agreement,  and  this  agreement 
is  renewed  or  continued  as  to  all  whenever  any 
one  of  them  does  an  act  in  furtherance  of  their 
common  design.  In  this  respect  conspiracy  re- 
sembles treason  in  England,  when  directed 
against  the  life  of  the  King.  The  crime  consists 
in  imagining  the  death  of  the  King.  In  con- 
templation of  law,  the  crime  is  committed 
wherever  the  *traitor  is,  and  furnishes  [*26O 
proof  of  his  wicked  intention  by  the  exhibition 
of  any  overt  act. 

If  the  proposition  which  I  have  stated  rela- 
tive to  conspirators  be  correct  (and  there  is  no 
accounting  for  the  decisions  on  the  subject  un- 
less it  be  upon  the  principle  I  have  mentioned), 
it  necessarily  follows  that  whenever  a  new 
party  concurs  in  the  plans  originally  formed, 
and  comes  in  to  aid  in  the  execution  of  them, 
he  is  from  that  moment  a  fellow  conspirator. 
He  commits  the  offense  whenever  he  agrees  to 
become  a  party  to  the  transaction,  or  does  any 
act  in  furtherance  of  the  original  design. 

If  this  conclusion  is  properly  deduced  from 
the  authorities  referred  to,  the  judge  erred  in 
saying  to  the  jury,  that  although  it  should  sat- 
isfactorily appear  that  the  defendant  assisted 
in  carrying  the  conspiracy  into  execution  after 
its  formation,  that  fact  would  not  make  him  a 
party  to  it.  This  doctrine  of  the  judge  would 
seem  to  render  it  impossible  for  anew  party  to 
be  added  to  the  original  conspirators.  Ca*n  it 
be  true,  that  if  two  men  conspire  to  commit  a 
criminal  act,  and  afterwards  twenty  others  co- 
operate with  them  in  executing  the  plan,  these 
last  are  not  conspirators?  If  a  series  of  acta 
are  to  be  performed  with  a  view  to  produce  a 
particular  result,  he  who  aids  in  the  perform- 
ance of  any  one  of  these  acts  in  order  to  bring 
about  the  result,  must  have  tne  intention  to 
effectuate  the  end  proposed;  and  if  he  operates 
with  others,  knowing  them  to  have  the  same 
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design,  there  is,  in  fact,  an  agreement  between 
him  and  them  ;  his  criminal  intent  is  not  to  be 
distinguished  from  the  intent  of  those  who  first 
formed  the  plans  of  the  conspiracy.  If  two 
thirds  of  the  journeymen  of  any  particular 
mechanic  art  in  a  city  should  agree  to  turn  out 
for  higher  wages,  and  after  the  agreement  was 
formed  the  other  third  should  join  them, would 
those  who  last  acceded  to  the  design  be  less  ex- 
posed to  the  penalties  of  the  law  than  those 
who  originated  it?  Would  not  their  concur- 
rence, without  any  particular  proof  of  an  agree- 
ment to  concur,  be  conclusive  against  them  ? 
If  it  had  been  proved  that  the  defendant  in  this 
case  had  met  persons  in  Orleans  Co.  who  had 
Morgan  in  their  custody,  and  on  being  made 
acquainted  with  their  views  had  expressed  his 
2(51*]  *approbation  of  their  original  under- 
taking, and  given  them  his  aid  in  accomplishing 
it,  would  he  not  have  been  involved  in  the  con- 
spiracy? I  cannot  bring  my  mind  to  entertain 
a  doubt  on  the  subject.  But  it  may  be  said  that 
the  case  supposed  shows  a  new  conspiracy.  I 
concede  that  it  does  ;  but  it  shows  a  new  con- 
spiracy no  more  than  one  would  be  shown  by 
proving  that  the  defendant  assisted  in  carrying 
the  conspiracy  into  execution  after  it  was 
formed.  It  may  be  that  the  judge  only  meant 
to  say,  that  the  acts  of  the  defendant  being 
merely  in  furtherance  of  the  design  of  the  con- 
spirators, would  not  make  him  a  party  to  the 
conspiracy.  They  certainly  would  not,  unless 
he  knew  of  the  designs  of  the  conspirators,  and 
intentionally  lent  his  aid  to  them.  It  is  settled 
on  good  authority  that  the  fact  of  conspiring 
need  not  be  proved.  2  Day,  205  ;  1  W.  Bl., 
392.  If  parties  concur  in  doing  the  act. a] though 
they  were  not  previously  acquainted  with  each 
other,  it  is  a  conspiracy.  Per  Ld.  Mansfield,  1 
Hawk.,  ch.  72,  sec.  2,  n.  Ld.  Kenyon  says,  in 
The  King  v.  Hammond,  2  Esp.  Cas.,  719,  "  If 
a  general  conspiracy  exists,  you  may  go  into 
general  evidence  of  its  nature  and  the  conduct 
of  its  members,  so  as  to  implicate  men  who 
stand  charged  with  acting  upon  the  terms  of 
it.years  after  those  terms  have  been  established, 
and  who  reside  at  a  great  distance  from  the 
place  where  the  general  plan  is  carried  on." 
These  cases  show  that  all  who  accede  to  a  con- 
spiracy after  its  formation  and  while  it  is  being 
executed,  become  conspirators.  I  am  of  opin- 
ion that  the  judge  misdirected  the  jury  as  to 
the  law,  when  he  stated  to  them  that  the  de- 
fendant, if  he  was  not  a  party  at  the  formation 
of  the  conspiracy  originally,  would  not  become 
such  by  assisting  to  carry  it  into  execution. 

But  under  the  circumstances  of  this  case,  I 
entertain  serious  doubts  whether  the  court 
ought,  assuming  that  it  has  the  right,  to  grant 
a  new  trial  for  this  misdirection.  In  ordinary 
cases  the  court  do  not  grant  a  new  trial  if  the 
judge  has  misstated  the  law  to  the  jury,  unless 
it  is  probable  that  the  result  of  the  trial  has 
been  thereby  changed.  In  criminal  cases, 
where  the  defendant  has  once  been  acquitted, 
262*]  the  reluctance  *to  grant  new  trials  has 
ever  been  very  great.  It  is  a  conceded  rule  of 
law,  not  to  grant  a  new  trial  in  such  cases  be- 
cause the  verdict  is  against  evidence.  Whether 
a  new  trial  can  be  granted  where  there  has 
been  an  acquittal  without  infringing  the  rights 
of  the  defendant,  even  where  the  court  have 
misdirected  the  jury,  is  now  an  unsettled  ques- 
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tion.  If  the  power  exists  it  ought  not  to  be 
exercised,  unless  it  is  reasonable  to  infer  that 
the  misdirection  of  the  court  has  been  the  cause 
of  the  acquittal.  Was  the  verdict  of  acquittal 
in  this  case  the  result  of  the  judge's  error  as  to 
the  law?  I  do  not  believe  that  we  should  be 
warranted  in  saying  that  it  was.  I  do  not, 
however,  mean  to  be  understood  that  I  approve 
of  the  verdict  of  the  jury.  This  court  look  at 
the  facts  only  with  a  vie'w  to  ascertain  and  set- 
tle the  questions  of  law  that  arise  in  the  case. 

There  is  no  complaint  of  the  judge's  charge, 
so  far  as  it  related  to  the  count  for  the  false 
imprisonment.  On  that  count  the  jury  ac- 
quitted the  defendant.  If  they  did  not  think 
the  evidence  sufficient  to  convict  him  of  false- 
ly imprisoning  Morgan,  they  could  not,  con- 
sistently, on  the  same  evidence,  convict  him  of 
conspiring  to  imprison  him.  The  conspiracy, 
so  far  as  it  could  affect  the  defendant,  was 
made  out  by  the  proof  of  acts  as  distinguished 
from  an  agreement ;  and  if  they  were  not  suffi- 
cient to  establish  the  charge  of  a  false  impris- 
onment, they  were  insufficient  to  establish  that 
of  a  conspiracy.  The  evidence  relied  on  to 
convict  the  defendant  was  that  he  drove  a  car- 
riage which,  it  was  supposed,  contained  Mor- 
gan, knowing  that  he  was  in  it,  and  detained 
there  against  his  will.  If  the  testimony  did 
not  establish  that  fact,  there  was  not  sufficient 
proof  to  warrant  a  conviction  for  a  conspiracy, 
and  the  jury,  by  acquitting  the  defendant  of 
the  charge  of  false  imprisonment,  have  said 
that  fact  was  not  established.  Considering  the 
character  of  the  evidence  given,  the  acquittal 
on  the  count  for  the  false  imprisonment  neces- 
sarily involved  the  acquittal  on  that  for  a  con- 
spiracy under  proper  instructions  as  to  the  law 
applicable  to  the  latter  charge.  I  cannot,  there- 
fore, persuade  myself  that  the  error  of  the 
judge  contributed  to  the  acquittal  of  the  de- 
fendant, and  1  am  against  granting  a  new  trial 
on  that  account. 

*Something  was  said  on  the  argu-  [*263 
ment  in  favor  of  granting  a  new  trial  because 
the  verdict  was  against  evidence,  but  this  point 
was  properly  yielded  by  the  counsel  for  the 
people.  The  law  is  well  settled,  as  I  have  had 
occasion  in  the  course  of  this  opinion  to  re- 
mark, that  a  new  trial  cannot  be  granted  where 
there  has  been  an  acquittal  because  the  ver- 
dict is  against  evidence.  I  have  now  disposed 
of  the  points  made  on  behalf  of  the  motion  for 
a  new  trial. 

There  were  other  views  presented  to  us  by 
the  defendant's  counsel,  and  fully  argued  on 
both  sides,  on  which  it  was  expected  that  the 
court  would  express  an  opinion.  The  con- 
clusion to  which  I  have  arrived,  in  examining 
the  grounds  of  the  motion  for  a  new  trial,  does 
not  render  it  necessary  that  any  other  point 
should  be  considered  ;  but  as  there  are  several 
other  causes  to  be  tried  in  which  it  is  highly 
probable  that  the  questions  raised  by  the  de- 
fendant here  will  arise,  it  may  be  desirable  in 
relation  to  them  that  the  court  should  express 
an  opinion  on  the  other  points  made  in  this 
cause.  In  doing  this  we  are  not  anticipating 
questions.  The  points  we  are  about  to  ex- 
amine were  not  only  raised  in  this  case,  but 
fully  and  ably  argued  under  a  belief  that  it 
would  be  necessary  to  pass  on  them  in  decid- 
ing the  present  motion. 
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It  is  insisted  that  the  indictment  in  this  case 
is  insufficient  because  it  does  not  contain  a  par- 
ticular specification  of  the  crime,  and  does  not 
set  forth  the  overt  acts  relied  on  as  evidence 
to  manifest  the  defendant's  guilt.  The  first 
count  charges  the  defendant  with  having  con- 
spired and  combined,  &c.,  at  Gaines,  m  the 
County  of  Orleans,  with  divers  persons  un- 
known, unlawfully  to  harass,  vex,  oppress, 
assault  and  falsely  imprison  one  William  Mor- 
gan, &c.  The  decision  in  Lambert's  case,  9 
Cow.,  578,  was,  that  if  an  indictment  for  a  con- 
spiracy does  not  set  forth  the  object  specific- 
ally, and  show  that  such  object  is  a  legal 
crime,  it  should  state,  particularly,  the  means 
intended  to  be  used  by  the  conspirators,  and 
show  that  those  means  are  criminal.  This  rule 
has  not,  though  the  defendant's  counsel  sup- 
posed it  had,  a  particular  application  to  the 
case  before  us,  because  this  indictment  sets 
forth  a  legal  crime  as  the  object  of  the  con- 
spiracy, the  false  imprisonment  of  a  citizen. 
2O4*]  The  crime  explicitly  appears.  *In  re- 
lation to  stating  overt  acts  in  the  indictment, 
I  appreheud  the  counsel  for  the  defendant  has 
been  misled  as  to  the  law  by  assimilating  con- 
spiracy to  treason.  In  several  respects  there 
is  an  analogy  between  them,  but  the  necessity 
of  setting  forth  overt  acts  in  an  indictment  for 
treason  arises  from  statutory  provisions  which 
were  not  made,  as  I  conceive,  in  affirmance  of 
the  common  law .  The  offense  in  treason  is  an 
act  of  the  mind,  but  as  it  could  be  proved  only 
by  external  acts,  there  was  much  reason  for 
requiring,  as  several  Acts  of  Parliament  have 
done,  some  of  those  acts  to  be  stated.  This  is 
a  deviation  from  the  common  rule  in  pleading, 
•which  requires  the  crime  or  cause  of  action  to 
be  stated,  and  not  the  evidence  by  which  it  is 
to  be  proved.  The  compassing  the  death  of 
the  King  is  the  treason  ;  the  overt  acts  are  the 
means  made  use  of  to  effectuate  the  intentions 
or  imaginations  of  the  heart.  The  overt  acts, 
as  they  are  the  only  things  that  can  be  proved, 
are  the  charges  to  which  the  accused  is  to  an- 
swer. Foster,  194.  No  person  can  be  con- 
victed of  treason  against  whom  an  overt  act 
cannot  be  proved,  but  this  is  not  the  case  in 
conspiracy  ;  it  is  not  a  mental  offense  ;  it  does 
not  consist  in  intents  and  imaginations.  It  ex- 
ists where  there  are  no  overt  acts  other  than 
the  agreement.  I  have  alluded  already  to  sev- 
eral authorities  which  declare  that  conspirators 
may  be  convicted  if  no  act  has  been  done 
towards  the  accomplishment  of  their  designs. 
This  certainly  could  not  be  the  case  if  an  overt 
act  must  be  set  forth  in  the  indictment.  Mr. 
Chitty  says,  it  is  usual  to  frame  the  indictment 
stating  the  conspiracy,  and  then  showing  that 
in  pursuance  of  it  certain  overt  acts  were  done, 
but  it  is  holden  sufficient  to  state  the  conspir- 
acy alone.  3  Chit.  C.  L.,  909  ;  S.  C.,2Ld. 
Raym.,  1167;  1  Salk..  174.  Starkie  declares 
that  a  general  averment  that  the  defendant  did 
conspire,  &c.,  to  accomplish  an  object  appar- 
ently criminal,  is  sufficient  without  showing 
in  what  manner  and  by  what  means  the  con- 
spiracy was  to  be  produced.  In  strictness  it  is 
not  necessary  to  allege  any  overt  act  done  in 
pursuance  of  the  criminal  design.  Stark.  C. 
PL,  170,  171.  In  Rex  v.  Ktnnei-sley,  1  Sir.. 
193,  it  was  decided  that  no  overt  act  need  be 
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laid  in  the  indictment,  and  several  cases  are 
*there  referred  to  wherein  such  indict-  [*2O5 
mi-Mi  -  were  held  good. 

It  is  supposed  that  a  conspiracy  to  commit  a 
crime  is  merged  in  the  crime  when  the  con- 
spiracy is  executed.  This  may  be  so  where  the 
crime  is  of  a  higher  grade  than  the  conspiracy 
and  the  object  of  the  conspiracy  is  fully  ac- 
complished ;  but  a  conspiracy  is  only  a  misde- 
meanor, and  when  its  object  is  only  to  com- 
mit a  misdemeanor  it  cannot  be  merged.  Where 
two  crimes  are  of  equal  grade  there  can  be  no 
legal  technical  merger.  This  court  had  this 
question  under  consideration  in  the  case  of 
Bruce,  and  there  intimated  an  opinion  that  a 
conspiracy  to  commit  a  misdemeanor  was  not 
merged  in  the  misdemeanor  when  actually  com- 
mitted. 

As  those  who  were  concerned  with  the  de- 
fendant, if  he  was  one  of  the  conspirators,  or 
some  of  them,  were  known  (as  it  appeared  on 
the  trial  they  were)  to  the  grand  jury  when  the 
indictment  in  this  case  was  found  by  them,  the 
allegation  therein  that  the  defendant  conspired 
with  persons  unknown  is  improper  it  is  said, 
and  that  on  such  an  indictment  the  defendant 
cannot  be  convicted.  An  indictment  should 
contain  so  much  certainty  as  clearly  to  desig- 
nate not  only  the  particular  kind  of  offense, 
but  the  specific  criminal  act  for  which  the  ac- 
cused is  to  answer.  If  there  has  been  a  mur- 
der, the  name  of  the  person  killed  must,  if  it 
can  be  ascertained,  be  stated  in  the  indictment. 
This  the  accused  may  reasonably  require,  that 
he  may  know  what  he  has  to  answer;  but  if  he 
had  associates,  I  apprehend  that  they  need  not 
be  named,  because  a  charge  of  that  nature  may 
be  made  sufficiently  certain  without  a  disclos- 
ure of  their  names.  So  if  a  person  is  charged 
with  a  larceny,  the  indictment  ought  to  show 
who  was  the  owner  of  the  goods  stolen,  that 
the  accused  may  know  for  what  act  he  has  to 
answer.  But  in  a  charge  of  conspiracy  it  seems 
no  more  necessary  to  specify  the  names  of  the 
defendant's  coadjutors  than  in  an  indictment 
for  an  assault  and  battery  to  name  others  be- 
sides the  accused  who  were  concerned  in  the 
trespass,  if  the  fact  were  really  so.  In  Kin- 
wruley  v.  Moore  a  case  is  mentioned  where  this 
point  was  directly  passed  on.  The  bill  pre- 
sented *to  the  grand  jury  charged,  that  [*2<HJ 
Herne  with  A.  and  cum  multis  •////.«  conspired 
to  accuse  B.  of  a  felony.  The  grand  jury  re- 
turned the  bill  with  an  ignoramus  as  to  A. 
Then  the  charge  against  Herne  as  presented  by 
the  indictors  was,  that  he  with  many  others 
conspired,  &c.  The  indictment  was  objected 
to  as  insufficient  on  a  motion  to  arrest  the  judg- 
ment ;  but  the  court  denied  the  motion,  and 
said  the  indictment  was  sufficient,  it  being 
found  that  Herne  with  many  others  did  con- 
spire, &c.,  and  it  might  have  been  so  laid  at 
first.  Where  a  person  was  indicted  for  engross- 
ing hay  and  straw,  and  the  act  was  charged  to 
be  done  by  him  and  27  others,  an  exception  was 
taken  to  the  indictment,  that  the  names  of  each 
person  of  the  27  was  not  set  forth;  it  was  over- 
ruled on  the  ground  that  it  was  not  necessary 
to  set  out  their  names.  Cro.  Car. ,  380.  It  does 
not  appear  that  the  persons  not  named  were 
unknown,  or  that  the  indictment  in  either  case 
charged  them  to  be  unknown.  I  am  satisfied, 
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on  reason  and  authority,  that  the  objection  tak- 
en  to  the  indictment  in  this  case  on  this  ac- 
count is  not  sustainable. 

The  right  of  a  court  to  grant  a  new  trial  in 
case  the  defendant  has  been  acquitted,  is  called 
in  question  by  the  defendant.  That  such  right 
does  not  exist  where  the  ground  of  the  applica- 
tion is  that  the  finding  is  against  evidence,  is 
conceded  ;  but  whether  a  new  trial  can  be 
granted  where  the  acquittal  has  resulted  from 
the  error  of  the  judge  in  stating  the  law  to  the 
jury,  seems  to  be  involved  in  much  doubt.  It 
is  a  very  important  question,  and  not  necessary 
to  be  now  settled;  the  court  have,  therefore, 
deemed  it  discreet  to  forbear  expressing  an 
opinion  on  it  till  a  case  shall  arise  requiring 
them  to  do  so. 

Motion  for  a  new  trial  denied. 

Witness— privilege  of.  Cited  in— 8  Wend.,  596 ;  24 
Wend.,  363;  5  Hill,  543;  2  Den.,  343;  1  N.  Y.,  385  (49 
Am.  Dec.,  344) ;  24  N.  Y.,  82  ;  33  N.  Y.,  137 :  9  How. 
Pr.,  396 :  14  How.  Pr.,  153 :  21  How.  Pr.,  55 ;  24  How. 
Pr..  93,  373:  39  How.  Pr.,  157;  53  How.  Pr.,  172:  12 
Abb,  Pr.,  152 ;  15  Abb.  Pr.,  328 ;  2  Abb.  N.  C..  159 ;  7 
Daly,  245;  2  Hilt.,  258;  29  Ind.,543;  107  Mass.,  183; 
28  Am.  Rep.,  756  (56  Ala..  166). 

Challenge  of  juror.  Cited  in— 14  Wend.,  133;  1 
Den.,  305;  4  Den.,  33  (47  Am.  Dec.,  230,  231) ;  36  N.Y., 
279  ;  74  N.  Y.,  281  ;  79  N.  Y.,  429  (35  Am.  Rep..  526) ;  80 
N.  Y.,  493;  2  Trans.  App.,  8;  11  Hun,  197 :  18  Hun, 
243 ;  13  Barb.,  625 ;  20  Barb.,  281 ;  3  Abb.  N.  S.,  372 :  15 
Abb.  N.  S..  220;  6  Abb.  N.  C..  4 ;  Edm.,  91 ;  1  Park., 
.279 ;  4  Park..  117 ;  6  Park.,  244 ;  6  Blatchf .,  504  :  71 
Mo.,  298 ;  36  Am.  Dec.,  516,  517  (3  Scam.,  76). 

Impeaching  testimony  of  witness.  Cited  in— 18 
Wend.,  51:  19  Wend.,  198.  579;  13  Hun,  237  ;  4  Park., 
181 ;  12  How.  TJ.  S.,  555 ;  29  Mich..  187 :  27  Cal.,  6*i :  50 
Am.  Dec.,  250  (19  Conn.,  376);  35  Am.  Rep.,  742  (9 
Tex.  Ct.  App.  219). 

Conspiracy.  Cited  in— 21  Wend.,  538 ;  62  Barb.,  83 ; 
41  N.  J.  L.,  422 :  85  Pa.,  487,490;  41  Am.  Dec.,  82  (6 
Ala.,  765)  ;  38  Am.  Rep.,  657  (10  Tex.  Ct.  App.,  655). 

Witness — cross-examination — recall.  Cited  in— 8  N. 
Y.,  77;  39  N.  Y.,  128:  19  Hun,  101;  11  Barb.,  389;  47 
Am.  Dec.,  80  (8  Smedes  &  M.,  140). 

Leading  questions.  Cited  in— 7  Barb.,  273  ;  8  Bos., 
439 ;  37  Wis..  163 ;  47  Am.  Dec.,  76  (8  Smedes  &  M., 
140). 

Also  cited  in— t  Daly,  511 ;  2  Wood.  &  M..  153 ;  5 
McLean,  553;  33  Ind.,  169. 


267*]      *MILLER  «.  WATSON. 

Contracts — Surrender  by  Grantee,  at  Grantor's 
Request,  of  Premises  Claimed  Adversely  to 
Grantor — Promise  to  Refund  Purchase  Money 
— Action  on  Promise — Grantor  Estopped  to 
Say  He  had  Title. 

An  action  of  assumpsit  may  be  maintained  on  a 
promise  by  a  grantor  to  refund  the  consideration 
money  and  interest  of  same  of  lands  sold  by  him, 
notwithstanding'  a  covenant  of  warranty,  where  the 
grantor,  on  being  informed  that  actions  of  eject- 
ment had  been  commenced  against  his  grantees  by 
a  third  person,  admitted  the  title  to  be  in  such 
claimant,  desired  the  persons  in  possession  to  sur- 
render the  possession  to  him,  agreed  to  refund  the 
consideration  money  paid  to  him,  with  the  interest 
thereof,  and  instructed  his  agent  to  pay  to  his 
grantees  the  amount  due  each,  as  soon  as  in  funds, 
on  showing  a  compliance  with  the  condition  of  the 
promise,  viz. :  the  surrender  of  the  premises. 

Such  action  may  be  maintained  by  a  grantee, who 
had  conveyed  his  interest  in  the  land  to  third  per- 
sons, with  covenants  of  seisin  and  warranty,  if  it 
appears  that  such  third  persons  have,  in  pursuance 
of  the  request  of  the  original  grantor,  surrendered 
the  possession  of  the  land  conveyed  to  them  to  the 
claimant,  and  that  their  claims  upon  their  grantor 

NOTE.— Real  property— Warranty  — Breach  of— 
What  amounts  to— Eviction.  See  Vanderkarr  v. 
Vanderkarr,  11  Johns.,  122,  note. 
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have  been  satisfied  by  a  repayment  of  the  moneys 
advanced  to  him. 

In  such  case,  however,  the  plaintiff  must  declare 
on  the  special  contract,  and  is  not  entitled  to  recov- 
er under  the  common  money  counts  or  an  insimul 
computassent. 

After  such  admission  of  the  title  of  the  claimant, 
the  grantor  is  estopped  from  showing  title  in  him- 
self. 

Citations— 5  Cow.,  195 ;  1  Chit.  PL.  342 ;  Doug.,  24 : 
Cowp.,  818;  1  T.  R..  133 ;  14  Johns.,  326 ;  13  Johns.,. 
96;  12  Johns.,  274 ;  4  Bos.  &  P.,  354  ;  10  Johns..  36;  7 
Johns.,  133, 134 ;  5  Johns..  87 ;  2  T.  R.  479. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
L  Seneca  Circuit  in  June,  1827,  before  the 
Hon.  E.  T.  Throop,  then  one  of  the  Circuit 
Judges.  The  declaration  contained  the  usual 
money  counts,  and  a  count  on  an  insimul  com- 
putassent. 

In  1810  the  defendant  sold  107  acres  of  land, 
part  of  a  lot  iu  the  military  tract,  to  the  plaint- 
iff, for  the  consideration  of  $655,  and  executed 
to  him  a  warranty  deed.  He  sold  the  remain- 
der of  the  lot  to  other  persons.  In  1816  suits 
were  commenced  by  Samuel  Dexter  for  the  re- 
covery of  the  lot  against  the  persons  in  posses- 
sion, who,  and  amongst  them  the  plaintiff, called 
upon  the  defendant  in  relation  to  the  same. 
The  defendant  told  them  that  he  had  been  un- 
fortunate in  loosing  the  case  with  Dexter,  and 
knew  no  other  way  than  to  pay  back  to  those 
to  whom  he  had  sold  the  money  which  he  had 
received  of  them,  and  the  interest.  He  wished 
the  settlers  on  the  land  to  surrender  the  pos- 
session. He  made  a  statement  of  the  moneys 
received  by  him 'from  the  several  purchasers, 
and  calculated  the  interest  upon  the  same  up 
to  *July  15,  1816.  The  amount  received  [*268 
of  the  plaintiff,  according  to  this  statement. waa 
$824.72,  and  the  interest  amounted  to  $202.13. 
the  defendant  wrote  a  letter  to  bis  agent  resid- 
ing at  Auburn,  directing  him  to  pay  the  plaint- 
iff and  the  other  purchasers  of  the  lot  Ihe 
amount  due  each,  as  stated  by  him,  out  of  his 
funds,  as  fast  as  he  should  receive  them.  At 
the  time  of  this  negotiation,  two  persons  of  the 
names  of  J.  Stewart  and  P.  Wyckoff  were  in 
possession  of  the  land  sold  by  the  defendant  to 
the  plaintiff,  and  against  them  the  ejectments 
were  brought.  They  purchased  of  the  plaintiff 
in  1812,  each  taking  a  moiety  of  the  land  con- 
veyed to  the  plaintiff.  The  deeds  to  them  con- 
tained covenants  of  seisin  and  warranty,  and 
the  consideration  expressed  in  each  was  $645. 
In  Oct.,  1816,  Stewart  and  Wyckoff  agreed 
with  one  Gilbert  Stewart,  an  agent  of  Dexter, 
to  surrender  their  possessions  and  to  take  title 
under  Dexter.  They  then  admitted  that  the 
plaintiff  had  refunded  to  them  all  the  money* 
they  had  paid  him  on  account  of  the  land  pur- 
chased from  him.  [This  evidence  was  objected 
to,  but  received  by  the  judge.]  The  plaintiff 
proved  by  one  witness  that  he  gave  his  note  to 
Stewart  for  $150,  being  the  amount  of  money 
received  from  him  ;  and  by  another  that  he 
made  the  last  payment  due  Wyckoff  for  mon- 
eys paid  the  plaintiff,  and  took  up  the  plaint- 
iff's note,  and  that  Wyckoff  then  said  that  was 
all  that  was  due  from  the  plaintiff.  Wyckoff, 
at  the  time  of  the  trial,  was  in  possession  of 
the  land  under  Dexter's  title.  He  had  been  in- 
toxicated for  several  weeks  before  the  trial,  and 
was  not  fit  to  appear  in  court,  and  Stewart  had 
removed  to  Michigan. 

The  counsel  for  the  defendant  insisted  that 
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the  plaintiff  was  not  entitled  to  sustain  his  ac- 
tion on  the  promise  of  the  defendant,  the 
foundation  of  which  was  his  covenant  of  war- 
ranty, until  he  showed  himself  repossessed  of 
his  interest  in  that  covenant,  by  satisfying  his 
own  covenants  entered  into  with  J.  Stewart 
and  P.  Wyckoff .  The  judge  ruled  that  he  had 
sufficiently  done  so;  to  which  decision  the  de- 
fendant excepted.  The  defendant  then  offered 
to  prove  a  good  and  valid  title  in  himself  at 
the  time  of  his  deed  to  the  plaintiff,  and  for 
that  purpose  offered  in  evidence  sundry  con- 
2(59*]  veyances,  *which  evidence  was  reject- 
ed by  the  judge,  he  holdingthe  defendant  con- 
cluded by  his  admissions.  The  defendant  next 
offered  in  evidence  a  warranty  deed  of  the 
whole  premises  sold  by  the  defendant  to  the 
plaintiff,  from  Gilbert  Stewart  and  wife  to  P. 
Wyckoff,  bearing  date  in  Oct.,  1816,  for  the 
consideration  of  $4,803  ;  which  was  also  re- 
ic-cted  by  the  judge.  The  defendant  then  con- 
tended that  the  plaintiff  was  not  entitled  tore- 
cover  in  this  form  of  action;  that  his  remedy, 
if  any,  was  on  the  covenant  in  his  deed;  and, 
at  all  events,  that  interest  on  the  money  paid 
ought  not  to  commence  previous  to  the  sur- 
render of  the  possession  of  the  land.  The 
judge  decided  that  the  action  was  sustainable; 
that  the  plaintiff  was  entitled  to  recover  the 
money  paid,  and  interest  thereon  from  the 
time  of  payment.  The  defendant  excepted. 
The  jury  found  for  the  plaintiff  $1,672.09,  al- 
lowing interest  from  the  time  of  the  payment. 
The  defendant  moved  for  a  new  trial. 

Messrs.  H.  Bleecker  and  D.  Cady,  for 
defendant. 

Mr.  J.  A.  Collier,  for  plaintiff. 

By  tlw  Court,  Savage,  Ch.  J.  This  cause 
is  before  us  for  the  third  time  on  a  motion  for 
a  new  trial.  When  it  first  came  up,  it  appeared 
that  the  defendant  had  sold  and  conveyed  with 
warranty  to  the  plaintiff,  a  certain  lot  of  land 
for  which  the  plaintiff  had  paid;  that  subse- 
quently an  action  of  ejectment  had  been 
brought  against  the  plaintiff  by  Samuel  Dex- 
ter, and  the  defendant  admitted  that  his  title 
had  failed:  stated  an  account  of  what  would 
be  due  to  the  plaintiff,  being  the  principal  and 
interest  paid  by  him,  which  he,  the  defendant, 
promised  to  pay.  On  this  evidence,  the  plaint- 
iff recovered  at  the  circuit.  The  verdict  was 
set  aside  on  two  grounds:  1.  That  the  promise 
of  the  defendant  was  to  do  the  same  thing,  to 
the  performance  of  which  he  was  bound  by  his 
covenant  of  warranty,  provided  the  plaintiff 
had  been  evicted,  2.  That  if  an  action  upon 
the  promise  could  be  sustained,  yet  no  good 
consideration  was  shown  for  the  promise.there 
being  no  legal  eviction,  nor  anything  equiva- 
lent to  an  eviction.  5  Cow.,  195. 
27O*]  *The  cause  was  again  tried  at  the 
circuit,  when  the  plaintiff  produced  the  same 
evidence  as  upon  the  first  trial,  and  offered  to 
prove  the  further  fact,  that,  at  the  request  of 
the  defendant,  the  plaintiff  gave  up  all  de- 
fense to  the  ejectment  by  Dexter,  and  surren- 
dered the  possession  to  him.  On  this  evidence 
and  offer,  the  plaintiff  was  nonsuited.  7  Cow., 
39.  The  nonsuit  was  set  aside  on  the  ground 
that  the  evidence  offered  showed  a  considera- 
tion for  the  promise  of  the  defendant;  and  it 
was  observed  that  on  the  first  trial  there  was 
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no  evidence  of  any  injury  sustained  by  the 
plaintiff,  whereas  the  evidence  offered  would 
show  the  fact  that  the  plaintiff,  by  reason  of 
the  failure  of  the  defendant's  title,  and  by 
reason  of  his  request  to  the  plaintiff  to  sur- 
j  render  the  possession  to  the  plaintiff  in  the 
!  ejectment,  and  thereby  save  costs,  had  lost  the 
j  possession  of  the  lot.     This  was  an  injury  to 
the  plaintiff  and  a  benefit  to  the  defendant, 
upon  the  assumption  of  failure  of  title  in  the 
defendant.     This  showed  a  new  consideration 
and  a  new  contract  between  the  parties;  where- 
as the  case  as  first  presented  was  merely  a 
promise  to  perform  the  original  covenant. 

So  far  as  facts  were  shown  or  offered  in  evi- 
dence on  the  two  first  trials,  I  consider  the  law 
of  this  case  settled  by  the  two  former  decis- 
ions. It  must,  therefore,  be  considered  asset- 
tied:  1.  That  the  basis  of  the  liability  of  the 
defendant  is  his  covenant  of  warranty  in  his 
deed  to  the  plaintiff;  2.  That  no  recovery  could 
be  had  directly  upon  the  covenant  without  an 
eviction;  3.  That  any  promise  si  in  ply  to  per- 
form the  covenant,  is  not  the  ground  of  an  ac- 
tion; but  4.  That  a  promise  to  pay  the  pur- 
chase money  and  interest,  founded  upon  a  new 
consideration  passing  between  the  partii  s, 
though  growing  out  of  the  original  transac- 
tion, is  a  valid  promise,  and  may  be  enforced 
in  this  form  of  action.  That  by  a  surrender 
of  the  possession  to  the  plaintiff  in  ejectment, 
the  plaintiff  in  this  cause  was  damnified  by  the 
loss  of  the  possession,  and  by  the  loss  of  his 
right  of  action  upon  his  covenant;  and  that  the 
defendant  was  benefited  by  saving  the  accu- 
mulation of  costs;  that  there  was,  therefore,  a 
sufficient  consideration  to  support  a  promise  to 
repay  the  purchase  money  and  interest. 

*On  the  last  trial,  however,  some  [*27 1 
new  facts  were  shown,  and  several  new  ques- 
tions arise  which  have  not  been  before  raised 
or  discussed.  Among  them  are  the  following: 
was  there,  in  fact,  any  promise  made  ?  Has 
the  condition  been  performed  by  the  plaintiff  1 
Was  it  in  the  power  of  the  plaintiff  to  comply 
with  the  condition  ?  Is  the  defendant  relieved 
from  liability  on  his  covenant  ?  Had  the  plaint- 
iff any  interest  in  the  subject  of  the  promise, 
and  is  it  shown  by  competent  testimony  ? 
Should  not  the  defendant  be  permitted  to  show 
title  to  the  land  sold  ?  Can  the  plaintiff  recov- 
er on  the  common  counts,  or  must  he  resort  to 
the  special  agreement  ? 

From  the  testimony  on  the  part  of  the  plaint- 
iff, there  seems  reason  to  believe  that  the  de- 
fendant was  under  an  impression,  perhaps  an 
erroneous  one,  that  his  title  had  failed,  and 
that  Dexter  would  recover  in  the  ejectment 
suits  which  he  had  commenced.  He  knew 
that  to  contest  those  suits  without  title  would 
only  be  increasing  his  own  loss  and,  therefore, 
said  he  knew  no  other  way  than  to  pay  back 
the  money  and  interest.  He  instructed  those 
to  whom  he  had  sold  to  surrender  the  prem- 
ises and  call  on  his  agent  and  receive  the  mon- 
ey and  interest.  Here  was  a  distinct  admis- 
sion that  he  had  received  money  upon  a  con- 
sideration which  had  failed,  and  that  he  was 
liable  to  refund  it,  with  interest.  But  there 
seems  also  to  have  been  an  understanding  that 
he  was  not  to  pay  the  money  unless  the  posses- 
sion was  surrendered  to  Dexter.  The  fair  ex- 
planation of  this  is,  that  if  the  possession  was 
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not  surrendered,  Dexter  would  evict  the  per- 
sons in  possession,  and  then  the  defendant 
would  be  liable  on  his  covenant  of  warranty. 
It  could  not  have  been  the  defendant's  inten- 
tion to  pay  the  money  and  still  remain  in  a  sit- 
uation in  which  he  might  be  prosecuted  on  his 
covenant.  The  surrender,  therefore,  was  a 
condition  precedent  to  the  receipt  of  the  mon- 
ey. Directions  were  given  to  the  agent  of  the 
defendant  corresponding  with  this  arrange- 
ment. It  is  said  that  here  was  a  particular 
fund  out  of  which  the  plaintiff  was  to  be  paid. 
I  do  not  understand  that  the  defendants  liabili- 
ty depended  upon  the  fact  whether  the  agent 
ever  had  sufficient  funds  in  his  hands.  The 
defendant  might  have  prevented  those  funds 
ever  coming  into  his  hands  by  countermand- 
272*]  ing  *his  authority  to  receive  them.  I 
understand  the  direction  given  to  the  agent 
merely  as  a  mode  of  payment  convenient  to 
both  parties,  but  having  no  connection  with 
the  liability  of  the  defendant  to  pay. 

Has  the  plaintiff  surrendered  the  possession? 
He  has  done  all  in  his  power  to  effect  it,  and 
the  persons  in  possession  have  surrendered. 
But  it  is  said  they  took  the  title  from  G.  Stew- 
art and  wife,  and  did  not  take  Dexter's  title. 
I  apprehend  the  defendant  cannot  be  affected 
by  the  arrangement  between  the  agent  of  Dex- 
ter and  the  settlers  on  the  land.     If  they  sur- 
rendered up  the  possession  to  Dexter,  the  suits 
were,   of  course,   discontinued;    no  eviction 
could  take  place,  and  no  recourse  could  be  had 
against  the  defendant  on  his  covenant.  If  this 
object  was  secured  to  the  defendant,  it  seems 
to  me  he  was  not  concerned  to  know  whether 
the  settlers  received  a  valid  title  or  not.     If, 
indeed,  Stewart's  conveyance  to  them  was  not 
under  Dexter's  title,  Dexter  might  still  evict 
the  persons  in  possession  under  the  defendant 
in  this  cause,  and  they  might  possibly  harass 
him  with  suits  on  the  covenant  of  warranty; 
but  the  payment  of  principal  and  interest  un- 
der the  contract  on  which  this  suit  is  brought 
would  be  a  perfect  defense  to  any  such  action, 
if  the  contract  had  been  made  with  them  and 
they  had  received  the  money.  This  brings  me 
to  the  inquiry  whether  a  recovery  in  this  suit 
will  relieve  the  defendant  from  his  covenants. 
In  1812  the  plaintiff  sold  the  lot  purchased  of 
the  defendant  to  P.  Wyckoff  and  J.  Stewart,  and 
conveyed  to  them  with  covenants  of  seisin  and 
warranty.    The  suits  brought  by  Dexter  were 
against  them  and  not  the  plaintiff.    Had  Dexter 
recovered  against  them  and  evicted  them,  they 
might  have  sued  the  plaintiff  or  defendant. 
Had  they  sued  the  plaintiff  and  recovered  from 
him  their  damages,  the  plaintiff  would  then  be 
in  a  situation  to  prosecute  the  defendant  on  his 
covenant;  but  at  the  time  when  the  promise  of 
the  defendant  was  made,  Wyckoff  and  J.  Stew- 
art were  the  assignees  of  the  defendant's  cove- 
nant, and  they  only,  in  case  of  eviction,  could, 
in  the  first  instance,  prosecute  the  defendant 
upon  his  covenant.     In  an  action  of  covenant, 
plaintiff  must  have  shown  the  repavment  of  the 
273*]  the  money  paid  him  by  Wyckoff  *and 
Stewart,  in  order  to  have  become  reinstated 
with  the  right  to  prosecute  upon  the  covenant, 
which  he  had  assigned  to  Wyckoff  and  Stew- 
art by  selling  and  conveying  to  them  the  land. 
In  this  action,  it  became  necessary  to  make 
the  same  proof,  in  order  to  show  that  the 
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plaintiff  had  been  damnified  by  a  compliance 
with  the  condition  which  formed  the  consid- 
eration of  the  defendant's  promise.  Such  proof 
was  given,  but  was  objected  to.  It  consisted 
principally  of  the  declarations  of  Wyckoff  and 
Stewart.  One  witness  states  that  he  paid 
Wyckoff  the  last  payment  due  him  for  mon- 
eys paid  by  him  for  the  land,  and  took  up  the 
plaintiff's  note,  and  Wyckoff  told  him  that  was 
all  which  was  due  him  from  the  plaintiff.  It 
was  also  shown  that  the  plaintiff  gave  his  note 
to  J.  Stewart  for  $150,  being  the  amount  paid 
by  him  for  the  land;  this  note  was  executed 
when  the  land  was  surrendered  to  Dexter's. 
agent;  there  is  no  evidence  of  its  payment  but 
Stewart's  declarations.  It  is  contended  by  the 
defendant's  counsel  that  the  evidence  was  in- 
sufficient. Wyckoff  and  J.  Stewart  were  com- 
petent witnesses  and,  of  course,  their  simple 
declarations  were  not  testimony,  but  their  acts- 
were  proper  evidence.  By  surrendering  the 
possession  to  the  agent -of  Dexter,  did  they  not 
waive  any  right  which  they  might  have  had 
after  eviction  to  prosecute  the  defendant  as  as- 
signee of  his  covenant?  And  by  the  plaintiff's 
giving  his  note  for  the  repayment  of  the  money- 
they  had  paid  him,  does  he  not  show  a  suffi- 
cient damnification  to  enable  him  to  maintain 
the  action  ?  He  shows  not  only  the  giving  his 
note  to  Stewart,  but  the  payment  and  taking 
up  of  his  note  to  Wyckoff.  Benefit  to  the  par- 
ty promising,  or  loss  to  the  person  to  whom 
the  promise  is  made,  constitute  a  good  con- 
sideration. 5  Johns.,  277.  Here  was  a  benefit 
to  the  defendant,  a  saving  of  the  costs  of  the 
ejectment  suit  and  of  the  costs  of  a  suit  upon  his 
covenant  of  warranty.  I  am  assuming  now, 
what  was  conceded  by  the  defendant,  that  his 
title  had  failed.  If,  therefore,  the  plaintiff 
shows  a  benefit  to  the  defendant,  he  shows  a 
consideration  for  the  promise,  even  though  he 
fails  to  show  a  loss  to  himself.  He  has,  how- 
ever, shown  a  loss  to  himself  by  repayment  to- 
Wyckoff  of  the  amount  for  which  he  gave  his 
note..  What  that  was  does  not  appear.  The 
amount  of  his  note  to  *Stewart  was  [*274r 
$150;  so  that  even  if  he  has  not  paid  that 
amount,  it  is  evident  the  plaintiff  has  lost  the 
whole  value  of  the  lot,  with  the  exception  of 
$150,  if  that  is  not  paid.  The  amount  to  be 
recovered  in  this  action  does  not  depend  on  t  he- 
amount  of  the  plaintiff's  loss — for  the  lot  may 
have  been  worth  more  or  less  than  he  gave  for 
it — but  upon  the  amount  paid  by  the  plaintiff 
to  the  defendant. 

It  is  objected  that  there  was  no  surrender  in' 
writing,  and  that,  therefore,  the  case  is  within 
the  Statute  of  Frauds.  It  is  not  stated  how  the 
surrender  was  made,  nor  was  any  objection  as 
to  this  point  taken  at  the  trial;  it  is,  therefore, 
now  too  late.  Had  the  objection  been  raised 
on  the  trial,  it  might  have  been  obviated  by 
proof. 

The  judge  was  correct  in  refusing  evidence  of 
the  defendant's  title.  He  had  admitted  his  fail- 
ure of  title,  and  requested  the  plaintiff  to  sur- 
render the  possession  to  Dexter,  who  he  ad- 
mitted had  title.  He  ought  not  now  to  be  per- 
mitted to  show  that  he  was  mistaken  in  his 
former  admission.  In  consequence  of  that  ad- 
mission and  request  to  surrender,  and  promise- 
to  pay,  the  plaintiff  had  given  up  the  posses- 
sion of  the  land,  had  put  himself  in  a  situation' 

WEND.  4. 


1830 


MILLER  v.  WATSON. 


274 


not  to  contest  Dexter's  title,  and  bad  deprived 
himself  of  his  remedy  upon  his  covenant;  and 
if  the  defendant  can  thus  defeat  this  action  the 
plaintiff  is  remediless.  The  defendant,  it  seems 
to  me,  is  estopped  to  say  that  he  had  title, 
when  he  made  the  admission  that  he  had  not 
title.  It  is  true  there  are  cases  where  a  parol 
admission  of  want  of  title  is  not  conclusive. 
When,  for  instance,  the  title  is  the  issue  on 
trial,  and  title  has  been  shown  in  one  party,  it 
shall  not  be  shown  out  of  him  by  parol  admis- 
sion. Such,  however,  is  not  this  case. 

It  is  objected  also  that  the  plaintiff  was  not  a 
settler  on  the  lot  and,  therefore,  not  embraced 
within  the  terms  of  the  contract  and,  there- 
fore, also  could  not  surrender.  It  is  clearly 
proved  that  the  contract  was  made  with  the 
plaintiff  by  his  agent,  and  that  the  surrender 
was  made  ;  and  whether  it  was  .made  by  the 
plaintiff  in  person,  or  he  procured  those  who 
held  under  him  to  make  it,  was  immaterial  to 
the  defendant.  It  was  done  by  the  plaintiff's 
procurement,  and  the  benefit  to  the  defendant 
was  the  same  as  though  the  plaintiff  had  been 
the  actual  occupant. 

275*1  *The  defendant's  counsel  insist,  that 
even  if  the  facts  in  the  case  warrant  a  recovery 
in  assumpffit,  still  the  plaintiff  cannot  recover 
upon  the  common  counts,  but  must  declare 
upon  the  special  contract.  This  point  was  not 
raised  nor  decided  when  this  cause  was  form- 
erly before  us.  The  count  for  money  had  and 
received  is  proper  where  money  has  been  paid 
upon  a  contract  which  has  been  put  an  end 
to  or  rescinded.  But  if  the  contract  continue 
open,  as  it  is  technically  termed,  the  plaintiff 
can  only  recover  damages,  and  must  declare 
specially.  1  Chit.  PI.,  342.  "Where  there  is  a 
special  contract,"  says  Ld.  Mansfield  in  Weston 
v.  Dowries,  Doug.,  24,  "the  defendant  ought 
to  have  notice  by  the  declaration  that  he  is 
sued  upon  that  contract."  The  same  point  had 
been  previously  so  decided  in  Power  v.  Wells, 
Cowp.,  818.  In  the  latter  case  the  plaintiff  at- 
tempted to  recover  money  paid  by  him  for  a 
horse  warranted  to  be  sound,  but  which  proved 
to  be  unsound.  He  offered  to  return  the  horse, 
and  declared  for  money  had  and  received. 
The  court  held  the  action  would  not  lie,  and 
that  the  plaintiff  must  prosecute  on  the  war- 
ranty. The  case  of  Weston  v.  Downe*  was  an 
action  for  the  money  paid  for  a  pair  of  coach 
horses,  which  the  plaintiff  had  the  privilege  of 
returning  within  a  month  if  they  did  not  suit. 
He  offered  to  return  the  horses  within  the  time, 
but  the  defendant  refused  to  receive  them. 
The  plaintiff  was  nonsuited,  on  the  ground 
that  he  should  have  prosecuted  on  the  contract, 
which  was  not  rescinded,  but  open  in  full 
force.  In  Towns  v.  Barrtf,  1  T,  R.,  133,  the  ac- 
tion was  sustained  on  the  ground  that  the  con- 
tract was  at  an  end.  The  plaintiff  had  pur- 
chased a  chaise,  to  be  returned  if  it  did  not 
suit.  It  was  returned,  and  the  court  held  the 
contract  ended.  The  same  principle  has  been 
frequently  decided  by  this  court.  In  Clark  v. 
Smith,  14  Johns.,  326,  the  language  of  the 
court  is:  "Whenever  the  special  contract  is  still 
subsisting,  and  no  act  done  or  omitted  by  the 
one  party  which  will  authorize  the  other  tocon- 
sider  the  contract  rescinded, the  remedy  must  be 
on  the  special  contract;  and  this  principle  will 
be  found  to  run  through  all  the  cases  on  this 
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subject."  In  that  case,  the  plaintiff  declared 
on  the  special  contract  as  well  as  on  the  com- 
mon count,  but  *on  the  trial  could  not[*276 
prove  the  special  contract;  and  this  court  held 
he  could  not  give  evidence  under  the  common 
count,  having  shown  that  there  was  a  written 
contract  under  which  the  services  were  ren- 
dered. In  Jennings  v.  Camp,  13  Johns.,  96, 
Spencer,  «/.,  says  there  are  two  principles 
which  are  considered  well  established,  preclud- 
ing the  plaintiff  below  from  recovering:  first, 
the  contract  is  open  between  the  parties  and 
still  in  force;  the  defendant  below  has  done  no 
act  to  dissolve  or  rescind  it ;  and  it  was  decid- 
ed, 12  Johns.,  274,  upon  a  review  of  all  the 
cases,  that  if  the  special  agreement  was  still  in 
force,  the  plaintiff  could  not  resort  to  the  gen- 
eral counts.  The  same  point  will  be  found  in 
4  Bos.  &  P.,  354;  10  Johns.,  36;  7  Id.,  138,  and 
5 Id.,  87. 

In  Tuttlev.  Mayo,  7  Johns.,  134,  this  rule  is 
adopted  from  the  English  courts  :  "  Where  a 
party  declares,  on  a  special  agreement  seeking 
to  recover  thereon,  but  fails  altogether,  he 
may  recover  on  a  general  count,  if  the  case  be 
such  that,  if  there  had  been  no  special  contract, 
he  might  still  have  recovered."  That  principle, 
however,  cannot  aid  the  plaintiff  in  this  case. 
Here  the  special  contract  is  in  force,  and  the 
plaintiff  attempts  to  recover  upon  it  under  the 
general  count.  He  cannot,  in  this  case,  recover 
upon  any  implied  contract ;  for  there  is  none 
such.  There  has  not  been  any  money  paid  by 
him  on  this  contract,  nor  any  act  by  the  de- 
fendant tantamount  to  a  rescission  of  it.  It  is 
a  plain  case  within  the  rule,  and  the  special 
contract  should  have  been  declared  on. 

It  is  supposed,  however,  by  the  plaintiff's 
counsel;  that  he  is  entitled  to  recover  upon  the 
count  of  an  account  stated,  and  the  case  of 
Foster  v.  Allantton,  2  T.  R.,  479,  is  relied  on. 
In  that  case  the  parties  had  been  partners,  and 
dissolved  sooner  than  was  contemplated  by 
their  articles,  which  were  under  seal;  upon  the 
dissolution  they  stated  an  account,  and  the  de- 
fendant promised  to  pay  the  balance.  The 
court  held  that  the  action  was  well  brought  in 
assumpsit,  and  that  it  was  not  necessary  to  re- 
sort to  the  covenant;  andBuller,  J.,  states  one 
question  to  be,  "whether  a  previous  partner- 
ship being  dissolved  and  an  account  settled  is. 
or  is  not,  *in  point  of  law,  a  sufficient  [*277 
consideration  for  a  promise.  I  have  no  diffl 
culty  (he  observes)  in  saying  that  it  is,"  and 
adds,  here  was  an  express  promise  to  pay  the 
balance.  In  the  case  before  us,  there  was  no 
such  express  promise  to  pay  any  balance,  the 
contract  was  executory;  upon  the  plaintiff's 
surrendering  the  possession  of  the  land,  the  de- 
fendant was  to  repay  the  money  he  had  received 
and  interest.  He  did  not  state  an  account,  and 
promise  absolutely  to  pay  it  as  did  the  defend- 
ant in  the  case  of  Foster  v.  Allanson.  From 
the  very  nature  of  the  contract,  there  could  be 
no  such  thing  as  an  account  stated ;  there  was 
no  matter  of  account  between  the  parties;  the 
contract  entered  into  was  executory,  and  it  de- 
pended upon  the  plaintiff's  performance  of  a 
condition  whether  the  defendant  would  be  lia- 
ble upon  his  promise.  The  defendant  made  a 
statement  from  his  book  of  the  amount  received 
from  the  plaintiff,  and  caculated  the  interest  up 
to  the  time  when  the  contract  was  made;  but 
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he  did  not  promise  to  pay  that  sum  with  inter- 
est, but  to  pay  what  he  had  received  with  in- 
terest. If,  therefore,  the  plaintiff  could  recov- 
er on  this  count,  the  verdict  is  for  too  much. 
But  upon  principles  which  seem  to  be  well 
settled,  the  plaintiff  is  bound  to  set  forth  the 
special  contract  in  his  declaration,  and  cannot 
recover  as  for  money  had  and  received.  With- 
out an  express  promise,  there  is  no  pretense 
that  the  plaintiff  has  any  claim  only  upon  the 
covenant  of  warranty.  It  is  not  a  case,  there- 
fore, for  a  recovery  upon  the  common  counts. 
I  am  of  opinion  that  the  plaintiff  cannot  recover 
under  his  declaration,  and  that  there  should  be  a 
new  trial,  with  costs  to  abide  tlie  event. 

Cited  in-67  N.  Y..  174:  2  Keyes,  601;  4  Abb.  App. 
Dec.,  130;  5  Barb.,  321;  9  How.  Pr.,  303;  7  Bos.,  4KO;23 
Am.  Rep.,  108  (67  N.  Y.,  183). 


JACKSON,  ex  dem.  A  BOWMAN, 


CHRISTMAN. 

Executory  Devise — Ancient  Will  Presumed  Duly 
Executed — Obligor  and  Subscribing  Witness, 
Not  Presumed  Same  Person  From  Identity  of 
Name — Proof  of  Handwriting — Objection  to 
Evidence — Partition  Merely  Severs  Tenancy. 

A  limitation  over  contained  in  a  devise  in  the  fol- 
lowing words:  "I  irive.devise  and  bequeath  unto  my 
six  sons,  viz.:  F.  &c.,  all  my  real  and  personal  estate, 
share  and  share  alike,  whatsoever  and  wheresoever, 
to  hold  to  them,  their  heirs  and  assigns,  and  if  any 
of  the  above  six  should  happen  to  die  without  heirs, 
then  his  or  their  share  shall  fall  to  the  survivors  of 
the  above  named  sons,  share  and  share  alike,"  is 
278*]  good  and  effectual  by  way  *of  executory  de- 
vise, to  vest  in  the  surviving  brothers  the  share  of 
one  of  the  devisees  on  his  dying  without  issue. 

A  will  upwards  of  40  years'  standing  after  the 
death  of  the  testator,  it  being  clearly  proved  that 
the  land  devised  by  it  had,  ever  since  the  death  of  the 
testator,  been  held  un  ler  and  according  to  its  pro- 
visions, was  admitted  in  evidence  as  an  ancient  deed, 
without  proof  of  its  execution,  although  one  of  the 
subscribing  witnesses  was  shown  to  be  alive  and 
within  the  jurisdiction  of  the  court,  and  notwith- 
standing that  the  attestation  did  not  state  that  the 
witnesses  subscribed  their  names  in  the  presence  of 
the  testator. 

The  omission  to  state  the  fact  that  the  witnesses 
subscribed  their  names  in  the  presence  of  the  testa- 
tor, does  not  conclude  the  jury  from  finding  that 
the  will  was  so  subscribed,  if  warranted  by  the  cir- 
cumstances to  find  in  favor  of  its  due  execution. 

The  substantial  ground  of  objection  to  the  intro- 
duction of  evidence  must  be  explicitly  stated  at  the 
trial,  or  it  will  not  not  be  heard  in  bank,  if  the  party 
could  have  obviated  theobjection  if  properly  made. 

Where  a  bond  signed  by  several  obligors  came  col- 
laterally in  question,  and  the  name  of  one  of  the 
obligors  and  of  one  of  the  witnesses  was  the  same, 
and  the  judge  at  the  trial  admitted  the  bond  to  be 
read  in  evidence,  upon  proof  of  the  handwriting  of 
the  other  witness  who  was  shown  to  be  dead, without 
requiring  the  absence  of  the  other  witness  to  be  ac- 
counted for,  it  was  held  that  the  judge  erred:  that 
in  the  absence  of  proof,  he  was  not  authorized  to  say 
from  the  identity  of  the  name  that  the  obligor  and 
witness  were  the  same  person;  and  it  seems,  that 
though  the  fact  had  appeared,  he  would  have  been 
a  competent  witness  in  the  cause,  it  being  between 
other  persona.' 

A  partition  between  oarties  holding  a  conditional 
fee  or  an  estate  for  life  only,  does  not  enlarge  the 
estate,  but  merely  severs  the  tenancy  or  possession 
during  its  continuance.  And  if,  from  the  lapse  of 
time  since  the  parti  tion, releases  might  be  presumed, 

NOTE.— WiUa—  Executory  devise*— Fee  with  limita- 
tion over.  See  Jackson  v.  Bull.  10  Johns.,  19,  note ; 
Jackson  v.  Thompson,  6  Cow.,  178,  note ;  Moffat  v. 
Strong,  10  Johns.,  12,  note. 
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the  presumption  would  be  that  the  releases  were 
made  in  accordance  with,  and  not  in  enlargement 
of  the  estates  of  the  parties. 

Citations— 11  Johns.,  338;  1  Johns.,  444;  10  Johns., 


Willes,  1:  2  Str..  1036, 1096, 1109;  2  Com.,  530;  4  Taunt., 
217;  Bull.  N.  P.,  264;  1  Bl.  365. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Herkimer  Circuit  in  Sep.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  lessor  of  the  plaintiff  claims  to  recover 
an  undivided  one  eighteenth  of  the  low  lands 
of  lot  No.  14  in  the  German  Flatts  patent,  be- 
ing an  equal  undivided  third  part  of  certain 
premises  allotted  to  his  brother  Johannes  on  a 
partition, amongst  six  of  the  children  of  George 
Adam  Bowman,  the  father  of  the  lessor  of  the 
plaintiff.  George  Adam  Bowman  made  his  last 
will  and  testament  bearing  date  Feb.  18,  1785, 
The  fourth  clause  of  the  will  is  in  these  words: 
"Fourthly,  I  give,  devise  and  bequeath  unto 
my  six  sons,  viz.:  Frederick,  Johannes,  Hon- 
nical,  Adam,  Christopher  and  *Yerry,  [*279 
all  my  real  and  personal  estate,  share  and  share 
alike, whatsoever  and  whersoever.to  hold  them, 
their  heirs  and  assigns;  and  if  any  of  the  above 
six  should  happen  to  die  without  heirs,  then 
his  or  their  share  shall  fall  to  the  survivors  of 
the  above  named  sons,  share  and  share  alike." 
The  attestation  clause  to  the  will  is  in  the  fol- 
lowing words:  "Signed,  sealed,  published  and 
declared  by  the  said  Adam  Bowman  as  and  for 
his  last  will  and  testament,  in  presence  of  us;" 
and  was  witnessed  by  three  persons.  The  tes- 
tator died  in  Feb.,  1787,  and  the  devisees  en- 
tered into  possession  of  lot  No.  14,  whereof  the 
testator  died  possessed.  Some  time  after  the 
death  of  the  testator,  but  at  what  time  is  not 
stated  in  the  case,  though  probably  previous  to 
1791,  as  would  seem  from  the  date  of  a  bond 
hereinafter  mentioned,  a  parol  partition  was 
made  of  the  lot  amongst  the  six  devisees;  the 
same  being  divided  into  six  equal  parts,  each 
part  having  a  portion  of  the  upland  and  of  the 
lowland;  the  easterly  sixth  was  allotted  to  Hon- 
nical,  the  next  share  to  Johannes,  &c.,  &c. 
Frederick  one  of  the  devisees, sold  out  his  share 
to  four  of  his  brothers.  Johannes  and  Honni- 
cal  sold  their  shares  to  the  defendant  in  this 
cause,  and  the  three  other  brothers  sold  their 
shares  to  another  person;  the  purchasers  have 
remained  in  possession  ever  since.  In  Sept., 
1827,  Johannes  died  without  children,  leaving 
his  brothers  Honnical, Christopher  and  Adam, 
him  surviving,  and  Adam  now  claims  to  re- 
cover, under  the  limitation  over  in  the  will, 
one  third  of  the  share  originally  allotted  to  Jo- 
hannes. 

After  showing  the  above  facts,  the  plaintiff 
offered  in  evidence  the  will  of  George  Adam 
Bowman  as  an  ancient  deed,  without  adducing 
proof  of  its  execution.  The  defendant  objected 
to  its  being  received,  unless  proved  by  one  of 
the  subscribing  witnesses,  who  it  appeared  was 
living  at  Jamesville,  in  Onondaga  Co.,  aged 80 
or  82,  and  quite  infirm.  The  judge  overruled 
the  objection  and  the  will  was  read.  The  coun- 
sel for  the  defendant  then  objected  to  the  will 
as  an  invalid  paper,  for  that  the  attestation  was 
not  conformable  to  the  statute,  it  not  appearing 
that  the  witnesses  subscribed  their  names  in 
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the  presence  of  the  testator.  The  judge  re- 
served the  question  for  the  opinion  of  this  court. 
28O*]  *O.n  the  part  of  the  defendant  was 
offered  in  evidence  a  bond  executed  by  the  six 
devisees  of  the  will  of  George  Adam  Bowman, 
bearing  date  Sept. 19, 1791, whereby  they  bound 
themselves  severally  in  the  sum  of  £200  to  abide 
by  the  partition  of  the  lot  made  between  them. 
In  it  was  contained  also  a  clause,  that  four  of 
the  parties  should  have  the  use  of  the  house 
and  barn  until  the  parties  had  released  one  to 
another.  The  bond  purported  to  have  been  ex- 
ecuted in  the  presence  of  William  Petry  and 
Frederick  Bowman.  The  signature  and  death 
•of  Petry  was  proved.  The  plaintiff's  counsel 
insisted  that  the  other  witness  should  be  called 
or  his  absence  accounted  for.  The  judge  how- 
ever, without  further  proof,  permitted  the  bond 
to  be  read  in  evidence.  The  defendant  also 
read  in  evidence  a  deed  to  him  with  warranty, 
from  Johannes  Bowman  and  Nicholas  Bow- 
man, bearing  date  Aug.  27, 1808,  conveying  12 
acres  of  lot  No.  14,  covering  the  premises  in 
question,  for  the  consideration  of  $500. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court.  The  cause 
was  submitted  on  written  arguments. 

Mr.  C.  Gray,  for  the  plaintiff.  The  limi- 
tation over  in  the  fourth  clause  of  the  will  is 
good  by  way  of  executory  devise,  vesting  in 
the  lessor  of  the  plaintiff  on  the  death  of  Johan- 
nes, one  third  of  the  share  or  portion  of  the  es- 
tate devised  to  him.  16  Johns.,  382;  20  Id., 
483;  2  Cow.,  333;  6  Id.,  178.  The  word 
"heirs,"  as  used  in  the  will,  is  synonymous  with 
the  words  "  lawful  issue  "  or  "  issue  of  the 
-body."  11  Johns.,  337  ;  10  Id.,  12. 

A  will  of  30  years'  standing  since  the  death 
of  the  testator,  and  corresponding  possessions 
under  it  for  that  period,  may  be  read  in  evi- 
dence as  an  ancient  deed,  although  the  sub- 
scribing witnesses  thereto  are  living  at  the  time. 
3  Johns.,  289  ;  3  Johns.  Cas.,  283  ;  PeakeEv., 
110  ;  5  T.  R. ,  259.  Here  the  time  is  upwards 
of  40  years. 

The  attestation  clause  is  sufficient.  The  stat- 
ute prescribes  no  form.  An  omission  as  to  the 
statement  of  the  formalities  may  be  supplied 
by  proof.  In  this  case  it  is  supplied  by  the 
28 1  .*]  *lapse  of  time  and  the  corresponding 
possessions.  Willes,  1;  Com.,  530;  2  Str..  1109, 

The  bond  was  improperly  received  in  evi- 
dence. It  was  said  that  F.  Bowman,  the  wit- 
ness, and  F.  Bowman,  one  of  the  obligors,  was 
one  and  the  same  person.  There  was  no  proof 
of  the  fact,  and  it  ought  not  to  have  been  pre- 
sumed. If  he  was  the  same  person,  no  rule  of 
evidence  excluded  him  from  testifying.  Esp. 
Dig.,  tit.  Ev.,  486  ;  1  Phil.  Ev.,  412. 

If  the  bond  be  considered  proved,  it  fur- 
nishes no  evidence  of  a  release,  and  lays  no 
foundation  for  a  presumption  of  a  release.  If, 
however,  a  release  may  be  presumed,  it  will  be 
a  release  in  conformity  to  the  provisions  of  the 
will,  vesting  the  estate  given  by  it,  and  not  cre- 
ating a  greater  estate. 

The  partition  amounted  to  a  severance  of  the 
tenancy  in  common  and  gave  to  each  his  share 
in  severalty.  The  lessor  of  the  plaintiff  is, 
therefore,  entitled  to  one  third  of  the  share  al- 
lotted to  Johannes. 

Mr.  Li.  Ford,  for  defendant.  The  will  was 
not  sufficiently  proved.  The  witness  shown  to 
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be  living  ought  to  have  been  produced.  19 
Johns.,  386.  If  read  as  an  ancient  deed,  noth- 
ing should  be  presumed  in  support  of  it  but 
what  appears  on  its  face  ;  it  does  not  appear 
that  the  witnesses  subscribed  it  in  the  presence 
of  the  testator. 

A  release  may  well  be  presumed  ;  especially 
when  by  the  bond  it  appears  that  the  parties 
bound  themselves  to  abide  by  the  partition. 
The  limitation  over  created  an  estate  tail,  which 
by  statute  is  converted  into  an  estate  in  fee. 
The  words  of  limitation  used  in  the  will  mean 
an  indefinite  failure  of  issue. 

By  the  Court,  Sutherland,  J.  The  limita- 
tion over  in  the  fourth  clause  of  the  will  of 
George  Adam  Bowman  is  good  and  effectual 
by  way  of  an  executory  devise  ;  and  Johannes, 
one  of  the  devisees,  having  died  without  heirs, 
his  share  of  the  estate  vested  in  his  surviving 
brothers  in  fee.  This  limitation  is  almost  in 
the  very  words  used  by  the  testator  in  the  case 
*of  Jackson  v.  Stoats,  11  Johns.,  338,  [*282 
where  it  was  held  a  good  executory  devise. 
The  same  point  was  adjudged  in  Pbsdick  v. 
Cornell,  1  Johns.,  444,  and  Moffatt  v.  Strong, 
10  Johns.,  13,  and  has  been  reconsidered  and 
finally  put  at  rest  in  Andaman  v.  Jackson,  16 
Johns.,  382  ;  Lion  v.  Burtiss,  20  Johns.,  483  ; 
Wilkes  v.  Lion,  2  Cow.,  333,  and  Jackson  v. 
Thompson,  6  Cow.,  180. 

2.  I  am  inclined  to  think  the  will  was  prop- 
erly admitted  in  evidence  as  an  ancient  will 
without  proof  of  its  execution,  although  one 
of  the  subscribing  witnesses  was  shown  to  have 
been  still  alive  and  within  the  jurisdiction  of 
the  court.  The  will  was  executed  in  1785,  and 
the  testator  died  in  July,  1787.  The  cause  was 
tried  in  1828,  and  it  was  clearly  proved  that 
the  lands  devised  by  the  will  had,  ever  since 
the  death  of  the  testator,  been  held  under  the 
will  and  according  to  its  provisions.  The  will , 
therefore,  was  more  than  40  years  of  age,  with 
a  corresponding  possession  during  the  whole 
period.  It  is  not  denied,  if  the  attestation  of 
the  witnesses  had  stated  everything  requisite 
to  a  complete  and  valid  execution  of  the  will, 
that  it  might  have  been  read  as  an  ancient  will 
without  further  proof.  2  Esp.,  665  ;  1  Phil. 
Ev.,  408,  441  ;  4  T.  R.,  707,  709  ;  6  Cow.,  202; 
3  Johns.  Cas.,  283;  3  Johns.,  292;  6  Binn.,  435. 

The  attestation  does  not  state  that  the  wit- 
nesses subscribed  their  names  in  the  presence 
of  the  testator.  Although  it  is  usual  and  prop- 
er to  insert  that  fact  in  the  attestation,  it  is  not 
absolutely  necessary,  and  the  omission  will 
not  conclude  the  jury  from  finding  that  the  will 
was  so  subscribed.  Price  v.  Smith,  Willes,  1  ; 
Croft  v.  Pawlelt,  2  Str.,  1109  ;  Hand  v.  Jamot, 
2  Com.,  530:  4  Taunt.,  217;  Bull.  N.  P.,  264; 
1  Phil.  Ev.,  438,  440.  It  is  a  question  for  the 
consideration  of  the  jury,  to  be  determined 
upon  the  evidence  ;  and  if  the  witness  had  been 
produced,  and  had  been  unable  to  recollect  any 
of  the  circumstances  attending  the  execution 
of  the  will,  the  jury  would,  notwithstanding, 
have  been  bound  to  find  in  favor  of  its  due  ex- 
ecution. If  the  subscribing  witnesses  all  swear 
that  the  will  was  notduly  executed,  the  devisee 
may  notwithstanding  go  into  circumstantial 
evidence  to  prove  its  due  execution  ;  Bull.  N. 
P.,  264  ;  *Str.,  1026, 1096  ;  Lmt*  v.  Jol-  [283 
iff 6,  1  Bl.,  365  ;  and  what  circumstances  would 
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justify  a  stronger  presumption  in  favor  of  the 
validity  of  a" will  than  the  fact  that  the  devi- 
sees, who  had  all  the  means  of  knowledge  in 
their  power,  treated  it  as  a  valid  will,  entered 
upon  and  divided  the  estate  according  to  its 
provisions,  and  continued  so  to  hold  and  enjoy 
their  respective  portions  for  more  than  40 
years  ? 

This  being  a  verdict  subject  to  the  opinion 
of  the  court,  the  court  are  authorized  to  draw 
the  same  conclusions  which  the  jury  would 
have  been  justified  in  drawing  from  the  evi- 
dence ;  and  if  they  would  have  been  justified 
in  finding  in  favor  of  the  will,  even  if  the  wit- 
ness had  been  produced  and  had  sworn  that  it 
was  not  subscribed  by  the  witnesses  in  the 
presence  of  the  testator,  the  fact  may  be  con- 
sidered as  found  by  the  jury. 

But  I  am  inclined  to  think  the  objection  at 
the  trial  was  not  sufficiently  specific  to  raise 
this  question.  The  readingof  the  will  was  ob- 
jected to  on  the  ground  that  one  of  the  sub- 
scribing witnesses  was  still  living,  and  ought 
to  be  produced.  No  allusion  was  made,  in  cor- 
roboration  of  this  objection,  to  the  fact  that  the 
attestation  was  defective.  The  objection,  inde- 
pendently of  that  fact,  was  clearly  unfounded. 
The  witness  may  have  been  in  court,  and  if 
the  substantial  ground  of  the  objection  had 
been  stated,  the  plaintiff  might  voluntarily 
have  produced  him,  or  the  judge  have  com- 
pelled his  production. 

3.  The  bond  of  Sep.  19,  1791,  executed  by 
the  six  brothers,  binding  themselves  each  in 
the  penal  sum  of  $500,  to  abide  by  the  parol 
partition  which  had  been  made  between  them, 
was  not  properly  proved,  and  should  not  have 
been  read  in  evidence.     The  subscribing  wit- 
ness, Frederick  Bowman,  should  have  been 
produced,  or  his  absence  accounted  for.  There 
was  no  evidence  of  his  death,  or  of  his  absence 
from  the  State.  The  proof  of  the  handwriting 
of  the  other  witness,  who  was  dead,  was  not, 
under  such  circumstances,  sufficient.     It  was 
not  shown  that  Frederick  Bowman,  the  wit- 
ness, was  one  of  the  obligors.     We  are  not  au- 
thorized to  say  the  obligor  and  the  witness  was 
284*]  the  same  *person  from  the  identity  of 
the  name.     If  the  fact  had  appeared,  I  am  not 
prepared  to  say  he  would  not  have  been  a  com- 
petent witness  to  prove  the  execution  of  the 
bond.coming,  as  it  does, collaterally  in  question 
between  other  persons. 

4.  But,  excluding  this  bond,  what  is  the  ef- 
fect upon  the  rights  of  the  defendant  of  the 
parol  partition  made  between  the  brothers  soon 
after  the  death  of  their  father  in  1787,  and  ac- 
cording to  which  they,  or  their  grantees,  have 
held  from  that  time  to  the  present.   Johannes, 
who  sold  the  share  which  was  allotted  to  'him 
to  the  defendant,  died  in  1827,  without  heirs  ; 
and  the  question  arises,  whether  the  surviving 
brothers.who  were  parties  to  this  partition,  can 
now  deny  that  Johannes  had  an  absolute  es- 
tate in  fee  in  his  portion,  and  claim  their  re- 
spective shares  of  the  same  as  his  survivors  un- 
der the  will.     The  partition  was  of  such  inter- 
est or  estate  only,  as  the  brothers  took  under 
the  will  of  their  father.     If  the  will  gave  them 
an  absolute  estate  in  fee,  then  the  effect  of  the 
partition  was  to  serve  the  tenancy  in  common  in 
the  portion  allowed  to  each,  and  to  give  to  each 
an  exclusive  estate  in  fee  in  that  portion.     But 
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if  they  took  under  the  will  only  a  conditional 
fee,  or  an  estate  for  life,  the  partition  did  not 
enlarge  the  estate,  but  merely  severed  the  ten- 
ancy or  possession  during  its  continuance;  and 
even  if  releases  between  the  brothers  were  to  be 
presumed,  the  presumption  would  be  that  they 
were  made  in  accordance  with  the  provisions 
of  the  will,  and  did  not  enlarge  the  estate  to 
which  they  were  respectively  entitled  under 
the  will. 

Adam,  Christopher  and  Honnical  Bowman 
are  the  only  surviving  sons.  When  Frederick 
and  Yerry  died  does  not  appear,  nor  whether 
they  left  issue;  and  as  nothing  is  said,  either  in 
the  case  or  the  argument,  of  counsel  on  that 
point,  the  fair  conclusion  is  that  they  left  issue, 
and  that  Johannes  acquired  no  additional  in- 
terest in  the  premises  by  their  death. 

The  lessor  of  the  plaintiff  is,  therefore,  enti- 
tled, as  one  of  the  three  survivors  to  Johannes, 
to  recover  an  undivided  third  part  of  the  prem- 
ises which  the  defendant  purchased  from  Jo- 
hannes. 

Tenancy  in  common — Partition.  Cited  in— 36  N.  Y. 
503 ;  2  Trans.  App.,  261. 

Proof  of  deed  or  will— Ancient  deed  or  will.  Cited 
in— 39  N.  Y.,  159: 1  Keyes.  268;  2  Abb.  App.  Dec..  35;  1 
Barb.,  533:6  Barb.,  115;  45  Barb.,450;30  How.  Pr.,  234;  33 
How.Pr.,468;  62  How.Pr.,283;  2  Sand.,  287;  2  Bradf  .,241; 
2  Redf .,  376 ;  93  Mass.,  61 ;  35  Am.  Rep.,  585  (33  O.  St., 
615). 

Limitation  ovet — When  good  as  executory  devise. 
Cited  in— 1  Barb.,  580. 


*DUBOIS 

v. 

THE  DELAWARE  AND  HUDSON  CANAL 
COMPANY. 

Contracts — Performance  Prevented  by  Defendant 
— Performance  within  Fixed  Time — Deviation 
from  Original  Plan — Damages — Agency. 

Where  a  party  contracted  to  do  a  given  job  of 
work  by  a  stipulated  time,  and  in  the  contract  was 
contained  a  provision  that  a  portion  of  the  work 
should  not  be  done  until  directions  were  given  by 
the  other  party,  it  was  held,  that  the  power  to  sus- 
pend the  doing  of  the  work,  did  not  continue  so 
long  as  to  prevent  the  completion  of  it  within  the 
time  agreed  on. 

And  where  a  party  was  prevented  from  perform- 
ance within  the  stipulated  time  by  the  omission  of 
the  other,  and  subsequently  performed  the  work 
agreed  upon,  but  at  an  enchanced  expense,  it  was 
held,  that  he  was  not  obliged  to  bring  his  action 
upon  the  contract,  but  might  resort  to  the  quantum 
meruit  to  obtain  his  indemnity. 

There  is  not,  itseems.any  precise  rule, which, when 
applied  to  the  breach  of  a  contract,  certainly  set- 
tles the  question  whether  it  is  thereby  abandoned 
or  not ;  but  if  the  act  of  one  party  be  such  as  nec- 
essarily to  prevent  the  other  from  performing  on 
his  part  according  to  the  terms  of  the  agreement, 
the  contract  will  be  considered  as  rescinded,  and  the 
party  may  resort  to  his  quantum  meruit. 

So  a  plaintiff  may  recover  on  the  quantum  meruit 
where  the  defendant  has  done  no  act  to  prevent  the 
performance,  and  where  the  evidence  is  sufficient 
to  warrant  the  plaintiff's  action  on  the  general 
count,  supposing  no  special  agreement  had  been 
laid  in  the  declaration,  but  in  such  case,  the  terms 
of  the  special  agreement  regulate  the  compensa- 
tion. 

If  a  contract  has  been  rescinded,  the  plaintiff  may 
resort  to  his  general  counts ;  so  if  the  contract  has 
been  completely  executed,  he  may  recover  in  in-- 
iii'hitittuK  assumpsit  the  stipulated  price,  unless  the 
terms  of  the  contract  will  be  thereby  infringed. 

Where  work  is  done  under  a  special  contract  at 
estimated  prices,  and  there  is  a  deviation  from  the 
original  plan  by  the  consent  of  the  parties,  the  esti- 
mate is  to  be  the  rule  of  payment  ae  far  as  the  spe- 
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cial  contract  can  be  traced,  and  for  the  extra  labor, 
the  party  Is  entitled  to  his  quantum  meruit  ;  so  also 
for  any  additional  expense  incurred  In  consequence 
of  the  party  being  obliged  to  do  the  work  under  dis- 
advantageous circumstances,  occasioned  by  the  op- 
posite party,  he  is  entitled  to  an  allowance. 

A  contract  made  by  an  agent  in  the  name  of  his 
principals,  he  having  authority  to  do  the  act,  is  not 
binding  upon  him  individually. 

Ansumpsit  against  the  principals,  is  the  proper 
form  of  action,  although  the  aa-ent  affixes  a  seal  to 
his  name,  it  being  the  seal  of  the  agent  and  not  of 
his  principals. 

Citations—  19  Johns.,  60  ;  2  Phil.  Ev.,  83.  n.  a  ;  14 
Johns.,  320;  Bull.  JV.P.,  139;  1  Holt  IV.  P.,  236;  5  Mass., 
391:10  Johns..  36. 


was  an  action  of  assumpsit,  tried  at 

.  the  Ulster  Circuit  in  Nov.,  1828.  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

In  Nov.,  1825,  the  plaintiff  entered  into  a 
contract  with  the  defendants  to  construct  a 
286*]  part  of  their  canal,  designated  *as  sec- 
tion No.  12,  at  stipulated  prices  for  the  several 
kinds  of  work  to  be  done,  and  engaged  to  com- 
plete the  same  by  Oct.  1,  1826.  In  the  contract 
was  contained  a  stipulation  that  no  public  or 
private  road  crossing  the  line  of  the  canal  should 
be  obstructed  by  excavation,  or  otherwise,  un- 
til directions  should  be  given  by  one  of  the  en- 
gineers in  the  employment  of  the  defendants  to 
complete  the  canal  across  such  roads.  The 
contract  was  signed  and  sealed  by  the  plaintiff, 
and  also  by  the  agent  of  the  Company  in  the 
following  manner:  "Maurice  Wurts,  agent  for 
the  Delaware  and  Hudson  Canal  Company,  L. 
s."  The  counterpart  delivered  to  the  plaintiff 
was  signed  and  sealed  in  like  manner  by  the 
agent  of  the  Company. 

The  plaintiff  commenced  work  in  the  fulfill- 
ment of  his  contract.  In  the  progress  of  it,  4 
chains  of  section  No.  13  were  added  to  the  work 
to  be  done  by  the  plaintiff  ;  who  also  did  a  va- 
riety of  other  work  on  the  canal  not  embraced 
in  his  contract.  There  was  a  road  which  the  line 
of  the  canal  crossed,  on  the  section  taken  by  the 
plaintiff,  and  directions  to  complete  the  canal 
across  such  road  were  delayed  so  long  that  the 
road  was  kept  open  until  Oct.  15  or  18,  1826  ; 
which  was  as  soon  as  the  plaintiff  could  con- 
struct the  canal  across  the  road  after  receiving 
directions.  The  plaintiff  continued  to  work  on 
the  canal  until  Dec.  1  ,  1826  ;  a  great  proportion  of 
the  work  was  done  in  the  months  of  Oct.  and 
Nov.  preceding,  under  the  supervision  of  the  en- 
gineers of  the  plaintiff,  who  from  time  to  time 
gave  directions  in  the  construction  of  it. 

The  plaintiff  brought  an  action  of  assumpsit 
to  recover  for  the  work  done  by  him.  The 
declaration  contained:  1.  A  count  on  an  indebi- 
tatus  assumpsit  for  word  and  labor;  2.  A.quan- 
tum  meruit;  3.  The  money  counts;  and  4.  An 
insimul  computassent.  On  the  trial  of  the  cause, 
after  proving  the  work  done,  and  the  value  of 
the  same,  the  plaintiff  rested. 

The  defendants  proved  the  written  contract 
of  Nov.,  1825,  and  insisted  that  the  action 
brought  by  the  plaintiff  could  not  be  main- 
tained ;  that  it  ought  to  have  been  covenant 
and  not  assumpsit;  and  that  if  assumpsit  would 
lie,  the  plaintiff  could  recover  only  on  the  spe- 
287*]  cial  agreement.  The  judge  *overruled 
the  objections.  It  then  appearing  that  the  trial 
would  require  the  examination  of  a  long  ac- 
count, a  verdict  was  taken  by  consent  for  the 
plaintiff  for  the  nominal  sum  of  $1,000,  sub- 
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ject  to  the  opinion  of  this  court  on  a  case  to 
be  made  on  the  questions  of  law  decided  at  the 
circuit;  and  it  was  agreed  that  if  this  court  de- 
cided in  favor  of  the  plaintiff,  the  cause  should 
be  referred  to  three  referees  pursuant  to  the 
statute. 

The  case  was  argued  by, 

Mwrs  H.  M.  Romeyn  and  J.  A  Spen- 
cer, for  the  plaintiff,  who  made  the  following 
points  : 

1 .  An  action  could  not  have  been  maintained 
against  Wurts,  he  being  the  authorized  agent 
o?  the  defendants,  acting  within  the  scope  of 
his  authority,  contracting  for  the  Company 
and  in  their  behalf,  and  not  entering  into  any 
personal  covenant  or  undertaking  whatever. 
If  he  is  liable,  the  action  is,  nevertheless,  main- 
tainable against  the  defendants,  the  work  be- 
ing done  for  them.    1  Com.  Cont.,  248,249; 
2  Esp.,  567  ;  6  Serg.  &  L.t  196;  19  Johns.,  60. 

2.  An  action  of  covenant  could  not  have  been 
!  maintained  against  the  defendants,  the  contract 
j  not  being  executed  under  the  corporate  seal  of 

the  Company.     19  Johns.,  60;  6  Cow.,  448. 

3.  If  the  contract  is  valid  as  a  covenant  or 
special  agreement,  the  performance  of  it  on 
the  part  of  the  plaintiff,  within  the  time  and 
pursuant  the  terms  thereof,  having  been  pre- 
vented by  the  omission  of  the  defendants  to 
give  directions  relative  to  the  making  of  the 
canal  across  the  road,  the  plaintiff  is  entitled 
to  sustain  his  action.     2  Stark.  Ev.,  pt.  4,  95, 
n.  1  ;  10  Johns.,  36;  13  Id.,  56  ;  15 Id.,  203  ; 
1  Pet.,  467  ;  7  T.  R,  177  ;  3  Esp.,  71,  269  ;  2 
Wend.,  587. 

4.  If  the  defendants  have  not  done  or  omitted 
any  act  whereby  the  contract  may  be  consid- 
ered as  avoided*  yet  if  the  plaintiff  (although 
he  did  not  perform  within  the  time  and  accord- 
ing to  the  terms  of  the  contract)  proceeded  and 
finished  the  work,  and  performed  a  great  por- 
tion thereof,  with  the  knowledge  and  assent  of 
the  defendants,  after  the  time  specified  for  its 
completion  had  expired,  he  is  entitled  to  main- 
tain *this  action.     4  Cow.,   564;  10   [*288 
Johns.,  36;  8  Id.,  392;  7  Id.,  132  ;  15  Id.,  204  ; 
Bull.  N.  P.,  139  ;  4  Bos.  &  P.,  355 ;  2  Wend., 
587;  Id.,  204. 

5.  For  the  work  done  not  included  in  or  in 
pursuance  of  the  contract,  the  plaintiff  is  at  all 
events  entitled  to  recover  in  this  action.     The 
work  done  on  section  No.  13  could  not  be  in- 
cluded in  the  contract  for  section  No.  12.     1 
Stark.  N.  P.,  220. 

6.  If  the  plaintiff  is  entitled  to  recover  in 
this  form  of  action,  the  written  contract  is  not 
conclusive  as  to  the  prices  specified  in  it,  or  as 
to  the  value  of  the  work  ;  it  may  be  given  in 
evidence  to  lessen  the  quantum  of  damages, 
but  what  weight  it  shall  have  must  depend 
upon  all  the  circumstances  of  the  case.   Keek's 
case,  Bull.  N.  P.,  189;  10  Johns.,  36;  Lawes 
PI.,  4. 

Mr.  B.  F.  Butler,  for  the  defendants.raised 
the  following  points :  1.  The  contract  was 
well  executed  and  valid  to  charge  the  defend- 
ants, and  the  action  should  haveoeen  covenant 
for  all  the  work  done  under  and  within  the 
scope  of  the  contract;  2.  If  covenant  does  not 
lie  against  the  Company,  the  agreement  is  valid 
as  against  the  agent;  3.  If  the  contract  be  in- 
valid as  a  covenant,  it  is.  nevertheless,  a  spe- 
cial agreement,  upon  which  the  action  ought  to 
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have  been  founded;  and  4.  If  the  action  can 
be  sustained  on  the  general  counts,  the  contract 
furnishes  the  rule  of  compensation  between  the 
parties  for  all  the  work  done  under  it,  or  which 
came  within  its  scope,  and  the  prices  specified 
in  it  are  conclusive  evidence  of  the  value  of 
the  work. 

By  the  Court,  Marcy  /.  It  was  conceded 
on  the  argument  that  the  case  of  Randall  v. 
Van  Vechten,  19  Johns.,  60,  disposed  of  the 
first  two  points  made  on  the  part  of  the  de- 
fendants. The  contract  was  not  binding  on 
Wurts  individually,  it  appearing  that  he  had 
authority  from  the  defendants  to  make  it.  Al- 
though it  was  under  the  seal  of  the  defendants' 
agent,  his  seal  was  not  the  seal  of  the  Corpor- 
ation, and  the  proper  form  of  action  against 
the  defendants  was  assumpsit. 
289*J  *The  point  of  the  greatest  difficulty, 
and  the  main  one  in  the  case,  is  as  to  the  form 
of  the  counts.  If  the  instrument  produced,  it  is 
said,  was  not  the  defendants'  covenant,  it  was 
their  special  agreement,  and  though  the  form 
of  the  action  is  assumpsit,  the  counts  should 
have  been  on  the  special  agreement. 

If  the  contract  has  been  rescinded,  the  plaint- 
iff had  a  right  to  resort,  as  he  has  done,  to  the 
general  counts,  or,  if  it  has  been  completely 
executed,  he  may  recover  in  indebitatus  as- 
sumpsit the  stipulated  price,  unless  the  terms 
of  the  contract  would  be  thereby"  infringed.  2 
Phil.  Ev.,  83,  n.  a;  14  Johns.,  326;  Bull.  N.  P., 
139;  1  Holt  N.  P.,  236;  5  Mass.,  391. 

Was  the  contract  rescinded?  On  the  part  of 
the  plaintiff  it  is  contended  that  the  omission 
of  the  defendants  to  give  directions  to  open  the 
road  in  time  to  enable  the  plaintiff  to  fulfill  the 
contract  within  the  period  limited  for  its  per- 
formance, was  a  rescinding  of  it.  On  the  other 
side,  it  is  said  that  this  omission  was  at  most 
but  a  breach  of  it,  for  which  the  plaintiff  has 
his  remedy  by  action.  Every  breach  of  a  spe- 
cial agreement  by  one  party  does  not  authorize 
the  other  to  treat  it  as  rescinded;  but  there  are 
some  breaches  that  do  amount  to  an  abandon- 
ment of  it.  There  is  not,  perhaps,  any  precise 
rule  which,  when  applied  to  the  breach  of  a 
contract,  certainly  settles  the  question  whether 
it  is  thereby  abandoned  or  not ;  but  if  the  act 
of  one  party  be  such  as  necessarily  to  prevent 
the  other  from  performing  on  his  part  accord- 
ing to  the  terms  of  his  agreement,  the  contract 
may,  I  think,  be  considered  as  rescinded.  By 
the  contract,  the  plaintiff  was  to  complete  sec- 
tion No.  12  by  Oct.  1,  1826.  Not  having  done 
the  labor  by  that  time,  he  could  not  recover  on 
it.  His  only  remedy  would  be  on  a  quantum 
meruit.  "If  the  plaintiff  prove  a  special  agree- 
ment and  work  done,  but  not  according  to  such 
agreement,  he  shall  recover  upon  the  quantum 
meruit,  for  otherwise  he  would  not  be  able  to 
recover  at  all."  Bull.  N.  P.,  139.  The  case  of 
Linningdale  v.  Livingston,  10  Johns.,  36,  is  an 
autuority  on  this  point.  The  special  agree- 
ment was  there  considered  as  rescinded  by  the 
29O*J  *acts  of  the  party, which  prevented  the 
plaintiff  from  performing  his  engagement  ac- 
cording to  the  terms  of  the  special  agreement; 
he  was,  therefore,  allowed  to  abandon  the  count 
on  the  special  agreement  and  recover  on  the 
common  counts. 

The  cases  go  further  than  merely  to  allow  a 
party  who  has  entered  into  a  special  agree- 
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ment  to  perform  labor,  and  has  been  prevented 
by  the  other  party  from  doing  that  labor  ac- 
cording to  the  terms  of  the  agreement,  to  re- 
cover under  the  common  counts.  He  may  re- 
cover on  a  quantum  meruit  where  the  defend- 
ant has  done  no  act  to  prevent  the  perform- 
ance, and  where  the  evidence  is  sufficient  to 
warrant  the  plaintiff's  action  on  the  general 
count,  supposing  no  special  agreement  had 
been  laid  in  the  declaration  ;  but  in  the  latter 
case,  the  terms  of  the  special  agreement  would 
regulate  the  compensation.  The  plaintiff  de- 
clared on  a  quantum  meruit  for  work  and  labor 
in  building  a  house  for  the  defendant ;  the  de- 
fendant showed  a  special  agreement  that  the 
work  was  to  be  done  at  a  particular  time  and 
in  a  specified  manner,  and  that  the  plaintiff  had 
not  conformed  to  his  agreement,  yet  the  plaint- 
iff recovered.  Keek's  case,  decided  at  Oxford, 
1744,  referred  to  in  Bull.  N.  P.,  139. 

It  was  urged  on  the  argument  that  the  plaint- 
iff has  a  remedy  on  the  contract,  although  the 
work  was  not  done  within  the  stipulated  time; 
that  the  limitation  as  to  time  did  not  take  ef- 
fect, because  the  defendants  having  power  to 
stay  the  work  beyond  Oct.  1,  by  virtue  of  the 
clause  in  the  agreement  which  restrained  the 
plaintiff  from  making  the  canal  across  the  road 
until  their  permission  was  given,  and  they  hav- 
ing withheld  this  permission  till  the  work  could 
not  be  done  by  Oct.  1,  they  could  not  be  per- 
mitted to  set  up  the  non-performance  within 
the  stipulated  time  to  defeat  an  action  by  the 
plaintiff  on  the  special  contract.  Assuming, 
without  deciding  that  the  court  would  not  suf- 
fer the  defendants  to  defeat  the  plaintiff's  ac- 
tion, if  he  had  chosen  to  bring  one  on  the  agree- 
ment, by  alleging  a  failure  of  performance 
within  the  proper  time,  occasioned  solely  by 
their  own  acts  done  pursuant  to  a  power  re- 
served by  them,  yet  if  these  acts  were  done  at 
a  different  time  from  that  which  the  parties 
had  in  contemplation,  and  by  being  done  at 
such  different  *time  the  plaintiff  was  ]*291 
necessarily  subjected  to  great  additional  ex- 
pense in  the  performance  of  his  engagement, 
he  ought  not  to  be  obliged  to  confine  his  ac- 
tion to  the  agreement,  and  thereby  lose  all  rem- 
edy for  this  additional  expense.  If  his  remedy 
was  on  the  contract  alone,  this,  I  apprehend, 
would  be  the  result,  because,  if  the  plaintiff 
should  say  that  the  reserved  power  in  relation 
to  the  road  could  be  so  exercised  as  to  extend 
the  time  for  the  performance  of  the  contract 
beyond  Oct.  1 ,  he  could  not  afterwards  say  that 
the  exercise  of  that  power  in  such  a  manner 
that  he  could  not  perform  the  contract  before 
Oct.  1,  was  a  breach  by  the  defendants  of  the 
contract. 

I  think  it  is  giving  a  fair  construction  to  the 
contract  to  say,  that  the  restraint  on  the  plaint- 
iff not  to  interrupt  the  public  road  until  per- 
mission should  be  given,  was  not  to  be  con- 
tinued by  the  defendants  so  as  to  prevent  the 
performance  of  the  work  within  the  stipulated 
time.  I  am,  therefore,  of  opinion  that  the 
plaintiff  has  a  right  to  prove  his  claim  under 
the  common  counts. 

Though  the  special  contract  was  departed 
from,  the  parties  did  not  wholly  lose  sight  of 
it.  There  is  much  evidence  to  show  the  plaint- 
iff regarded  it  as  regulating  the  rate  of  com- 
pensation that  he  was  to  receive  for  his  services. 

WEND.  4. 
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The  rule,  applied  in  the  case  of  Robson  v.  God- 
frey, 1  Holt  N.  P.,  236,  seems  to  me  ought  to 
govern  here  with  perhaps  a  little  modification. 
It  was  there  decided  that  where  work  is  done 
under  a  special  contract  at  estimated  prices, 
and  there  is  a  deviation  from  the  original  plan 
by  the  consent  of  the  parties,  the  estimate  is 
not  excluded,  but  is  to  be  the  rule  of  payment 
as  far  as  the  special  contract  can  be  traced;  and 
for  the  extra  labor,  the  party  is  entitled  to  his 
quantum  meruit.  This  rule  needs  no  modifica- 
tion where  the  work  embraced  in  the  contract 
is  performed  under  circumstances  not  more 
disadvantageous  than  was  expected  at  the  time 
of  the  estimate.  In  this  case,  if  the  work  was 
more  expensive  by  reason  that  the  plaintiff  was 
obliged  to  perform  it  late  in  the  season,  the 
additional  expense  thus  incurred  ought  to  be 
added  to  the  contract  price. 
292*]  *The  work  on  that  part  of  section 
No.  13,  which  was  added  to  section  No.  12  and 
performed  by  the  plaintiff,  was  most  of  it  of  a 
similar  character  to  that  embraced  in  the  con- 
tract ;  and  there  is  considerable  evidence  to 
show  that  both  the  plaintiff  and  the  agents  of 
the  defendants  understood  that  it  was  to  be 
performed  on  similar  terms.  If  such  was  in 
fact  the  understanding  of  the  parties,  the  prices 
specified  in  the  contract  should  regulate  the 
compensation  for  this  labor ;  but  if  not,  the 
plaintiff  is  entitled  to  recover  what  the  labor 
was  actually  worth.  Such,  also,  must  be  the 
allowance  to  him  for  all  the  extra  labor  which 
he  performed  for  the  defendants. 

Affirmed— 15  Wend.,  88. 

Contract — Condition  precedent— Breach— Reameru. 
Cited  in— 7  Wend.,  123;  11  Wend,.  79,  065;  13  Wend., 
277 ;  14  Wend.,  99 ;  16  Wend.,  636 ;  5  Den..  50 ;  4  N.  Y., 
414  ;  28  N.  Y.,  443;  45  N.  Y.,  486;  87  N.  Y.,  465;  91  N. 
Y.,  344  ;  30  Barb.,  223 ;  43  Barb.,  38 ;  47  Barb.,  579 ;  66 
Barb.,  23;  2(5  How.  Pr.,  102:  51  How.  Pr.,  5;  1  E.  D. 
8.,  397 :  2  Hilt.,  403 ;  6  Daly,  220 ;  41  Mich.,  112 ;  26  Am. 
Dec.,  721  (6  N.H.,  481);  18  Am.  Rep..  497  (113  Mass.,  322.) 

Contract  by  agent— Ratification.  Cited  In— 19  N. 
Y.,  315,  31&;  64  N.  Y.,  364  (21  Am.  Rep.,  620):  1  Hun, 
565;  3  Barb.,  291 ;  9  Barb.,  529;  22  Barb.,  243  ;  4  T.  & 
C.,  74 ;  10  Abb.  N.  S..  487 :  91  Mass.,  6. 


MOORE  t>.  HITCHCOCK. 

Bailment — Bailee's  Lien — Artisan  Has  Lien  on 
Article  Made  until  Paid —  Waiver  of  Lien — 
Admissions —  Witness— Mere  Acknowledgment 
as  Debt  of  Honor  Does  not  Exclude. 

An  artisan  has  a  lien  upon  the  article  manufact- 
ured by  him  until  he  is  paid  for  his  labor,  or  parts 
with  the  possession  pursuant  to  the  terms  of  his 
agreement :  so  held  in  the  case  of  a  brick-maker, 
who  manufactured  a  quantity  of  brick,  on  a  brick- 
yard furnished  by  another,  together  with  wood  and 
all  other  necessaries  to  carry  on  the  work ;  and  who 
agreed  to  pay  him  $1.75  for  every  1,000  brick  made 
and  shipped,  on  the  return  of  the  vessel  in  which 
the  same  were  carried  to  market. 


Where  in  such  case  the  brick  were  sold  as  the  prop- 
erty of  the  employer,  under  an  execution  against 
him,  it  was  held  that  an  action  of  trover  lay  by  the 
brick-maker  against  the  purchaser,  who  removed 
the  same ;  the  purchaser  being,  however,  allowed 
to  show  the  state  of  the  accounts  between  the  em- 
ployer and  the  brick-maker,  and  the  latter  being 
permitted  to  recover  only  the  amount  of  bis  lien 
upon  the  brick  taken  by  the  purchaser,  and  not  the 
amount  of  his  lien  upon  the  whole  quantity  manu- 
factured by  him,  or  according  to  the  state  of  the  ac- 
counts between  him  and  his  employer. 

The  admissions  of  a  party  under  a  misapprehen- 
sion of  his  legal  rights  and  liabilities  do  not  affect 
his  interests. 

A  person  having  no  fixed  legal  interest  in  the 
event  of  a  cause  is  a  competent  witness,  although 
he  declares  himself  bound,  in  honor,  to  share  in  the 
loss  which  may  be  incurred  by  the  party  calling  him. 

Citations— 3  Johns. Cas.,82, 83 ;  9  Johns.,  2 ;  8  Johns.. 

428. 

THIS  was  an  action  of  trover,  tried  at  the  Al- 
bany Circuit  in  Feb.,  1829,  before  the  Hon. 
William  A.Duer.then  one  of  the  Circuit  Judges. 

In  Apr.,  1826,  a  contract  was  entered  into  be- 
tween the  plaintiff  and  one  Green,  by  which  it 
was  agreed  that  Green  *should  furnish  f*293 
Moore  with  a  brick-yard  in  the  Village  of  Cas 
tleton,  and  supply  him  with  wood  for  burning 
brick  and  with  teams,  machinery  and  tools 
necessary  for  the  making  of  brick ;  that  Moore 
should  make  as  many  thousand  brick  as  the 
season  would  permit.and  deliver  them  on  board 
a  vessel  ;  and  that  Green  should  pay  to  Moore 
$1.75  for  ev«ry  thousand  brick  so  made  and 
shipped  as  soon  as  the  vessel  or  vessels  in  which 
the  brick  were  shipped  should  return  from  N. 
Y.  In  pursuance  of  this  agreement,  Moore 
went  on  and  manufactured  a  large  quantity  of 
brick,  which,  in  the  summer  of  1826,  was  sold 
under  an  execution  against  Green,  and  pur- 
chased in  by  the  defendant,  the  plaintiff  for- 
bidding the  sale.  The  whole  quantity  manu- 
factured was  upwards  of  300,000;  but  the  quan- 
tity purchased  and  removed  by  the  defendant, 
probably  did  not  exceed  120,000.  The  plaintiff 
here  rested,  and  the  defendant  moved  for  a 
nonsuit,  which  was  denied. 

On  the  part  of  the  defendant,  it  appeared 
that  at  the  time  of  the  purchase  by  the  defend- 
ant, Green  had  paid  the  plaintiff  under  the 
contract  $205.40,  and  it  was  attempted  to  be 
shown  that  he  had  paid  him  in  addition  up- 
wards of  $300  (which  would  probably  have 
more  than  extinguished  his  lien  upon  the 
brick),  in  the  following  manner  ;  in  the  spring 
of  1826,  Moore  obtained  merchandise  on  cred- 
it, from  a  firm  of  the  name  of  Livingston, 
Hurd  &  Co.,  of  which  the  defendant  was  a  part- 
ner to  the  amount  of  $85,  which  was  charged 
to  him,  but  which  Green  agreed  to  pay  if 
Moore  did  not ;  and  upon  the  same  terms  ob- 
tained goods  of  a  Mr.  Burkina n  to  the  amount 
of  $143.67.  In  1827  Moore  gave  his  notes  to 
Buckman  for  the  amount  he  owed  him,  which 
notes,  since  the  commencement  of  this  suit, 


NOTE.— Bailment— Lsien  of  bailee  for  hire— Howlott. 

A  bailee  holding  a  chattel  for  the  purpose  of  per- 
formtng  teorfc  upon  it  for  compensation  Im*  a  .-•;/•  <'><t1 
property  in  it.  Morgan  v.  Congdon,  4  N.  Y.,  552; 
Eaton  v.  Lynde,  15  Mass.,  242;  Marvin  v.  Smith, 
5ti  Barb.,  600 ;  Gregory  v.  Stryker.  2  Den.,  628 ;  Baker 
v.  Hoag,  7  Barb.,  113;  Blake  v.  .Nicholson.  3  Matile 
&  S.,  168;  Crawshay  v.  Homfray,  4  Barn.  &  Aid.,  50; 
hxparte  Deeze,  1  Atk.,  228;  Townsend  v.  Xcwcll.  U 
Pick.,  332;  Mclntire  v.  Carver,  2  Watte  &  S.,  ;««.>; 
Hanna  v.  Pholps,  7  Ind.,  21.  But  see  Hodgrrs  v. 
Grothe,  58  Pa.  St.,  414 ;  N.  Y.  Com.  PI.,  1880,  De 
Vinne  v.  Rianhard,  11  Weekly  Dig.,  268. 

WEND.  4. 


The  lien  is  hat  by  special  agreement  as  to  pay- 
ment. Trust  v.  Pierson.  1  Hilt..  -".«•_'.  S«-ealso,  Xash 
v.  Mosher.  19  Wend.,  4:11;  Mount  v.  Williams.  11 
Wend.,  77.  See  further,  as  to  how  the  lien  of  a  bailee 
for  hire  may  be  lost.  Sweet  v.  Pym.  1  East,  4 ;  Card- 
inal v.  Edwards,  5  Nev.,  38 :  Kodgcrs  v.  (in (the.  :.< 
Pa.  St.,  414;  Bailey  v.  Adams,  14  Wen.i..  -JD1  :  Whir- 
lock  v.  Heard,  13  Ala.,  77ti;  Davis  v.  Hiirler.  in.'  1'a.St., 
242;  S.  C.,  1  Am.  Rep.,:i'.':;;  M. -1  'arlaml  v.  Wln-vler, 

•-V,    Well.l..  4.17. 

Jt  is  not  lost  because  the  bailee  omitted  to  reserve 
it  In  the  receipt.  Hazard  v.  Manning.  8  Hun,  613. 
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were  delivered  to  Green,  and  the  amount  of 
them  charged  to  him.  It  was  also  proved  that 
Moore  had  admitted  that  Green  had  paid  Liv- 
ingston, Hurd  &  Co.  the  amount  of  their  ac- 
counts against  him,  and  had  become  account- 
able to  Buckman  for  the  demand  due  to  him, 
both  of  which  he  said  were  to  apply  towards 
satisfaction  of  his  claims  for  the  making  of  the 
brick,  but  Green  himself,  though  sworn  as  a 
witness,  did  not  testify  that  he  had  paid  either 
of  those  demands,  his  evidence  only  going  to 
294*]  show  the  *receiving  of  Moore's  notes 
of  Buckman,  and  the  charging  of  the  amount 
to  him.  In  addition  to  these  two  items,  Green 
testified  to  several  small  charges  he  had 
against  Moore.  In  the  fall  of  1826,  Greee  ob- 
tained a  discharge  as  an  insolvent  debtor,  and 
in  the  account  of  his  creditors,  he  put  down 
Moore  as  his  creditor  to  the  amount  of  $150, 
and  the  charges  against  Moore  relative  to  the 
demands  of  Buckman,  and  Livingston,  Hurd 
&  Co.  were  made  subsequent  to  his  obtaining 
his  discharge.  After  the  purchase  of  the  brick 
by  the  defendant  at  the  sheriff's  sale,  the 
plaintiff  assisted  in  the  removal  of  them  from 
the  brick -yard  to  a  vessel  in  which  the  plaint- 
iff transported  them  to  N.  Y.  ;  but  it  was 
shown  that  the  plaintiff  was  very  poor,  and 
that  after  the  sale  of  the  brick,  he  labored  for 
the  plaintiff  for  hire,  and  that  the  principal 
part  of  the  brick  were  removed  before  he  be- 
gan to  assist. 

One  Orville  Hurd  was  offered  as  a  witness 
on  the  part  of  the  defendant ;  he  was  objected 
to  as  interested,  and  on  his  examination,  it  ap- 
peared that  he  was  a  co-plaintiff  with  one 
Abiel  Buckman  in  the  judgment  on  which  the 
execution  issued  by  virtue  of  which  the  prop- 
erty in  question  was  sold  ;  they  were  not  part- 
ners in  business  nor  was  the  judgment  ob- 
tained on  a  joint  demand,  but  confessed  on 
separate  demands.  He  was  present  at  the  sale, 
and  understood  that  Buckman  had  indemni- 
fied the  sheriff  ;  he  had  not  been  consulted  by 
Buckman  in  relation  to  the  indemnity,  nor  had 
he  joined  in  it,  nor  had  he  individually  en- 
gaged to  indemnify  the  sheriff,  but  he  consid- 
ered himself  in  honor  bound,  should  the  sher- 
iff be  damnified,  to  contribute  with  Buckman 
to  his  indemnity.  The  judge  decided  that  he 
was  incompetent  to  testify  as  a  witness. 

The  evidence  being  closed, the  judge  charged 
the  jury  that  an  artisan  is  entitled  to  a  lien 
upon  the  articles  manufactured  by  him  ;  that, 
consequently,  the  plaintiff  in  this  case  had  a 
lien  upon  the  brick  in  question  ;  that  his  as- 
sisting in  the  removal  of  the  brick  was  no 
waiver  of  the  lien  under  the  circumstances  of 
the  case  ;  that  the  defendant  was  entitled  to  the 
benefit  of  any  payment  made  by  Green  to 
the  plaintiff  towards  manufacturing  the  brick 
295*]  previous  to  the  conversion,  *which  he 
directed  them  to  ascertain  and  deduct  from 
the  plaintiff's  lien  ;  that  the  delivery  of  the 
plaintiff's  notes  by  Buckman  to  Green  was  not 
a  payment  by  Green  to  Moore,  inasmuch  as 
Moore  still  remained  indebted  to  Buckman  ; 
and  that  the  admissions  of  the  plaintiff  as  to 
the  payment  of  the  demand  of  Livingston, 
Hurd  &  Co.  were  not  conclusive,  as  Green  had 
not  testified  to  its  payment.  The  jury  found 
a  verdict  for  the  plaintiff  for  $329.14.  A  mo- 
tion was  made  to  set  aside  the  verdict. 
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Messrs.  J.  Koon  and  H.  P.  Hunt,  for  the 
defendant. 
Mr.  A.  Vanderpoel,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  first 
point  made  by  the  defendant  on  which  he  re- 
lies for  a  new  trial  is,  that  the  judge  ought  to 
have  nonsuited  the  plaintiff  on  the  ground 
that  by  the  contract  he  had  no  lien  on  the 
brick.  This  point  has  been  already  considered 
and  decided  by  this  court,  and  may,  therefore, 
be  considered  at  rest.  This  cause  was  tried  in 
Feb.,  1827  ;  the  judge  nonsuited  the  plaintiff, 
which  nonsuit  was  set  aside  by  this  court  on 
the  ground  that  by  the  contract  between  the 
plaintiff  and  Green,  the  plaintiff  was  entitled 
to  retain  possession  of  the  brick  until  he  part- 
ed with  it  by  delivering  them  on  board  the 
vessels.  We  then  said  that  such  was  the  agree- 
ment, and  that  neither  Green  nor  any  one  un- 
der him  had  authority  to  prescribe  a  different 
course  without  the  plaintiff's  consent,  and 
that,  consequently,  the  plaintiff's  right  to  the 
possession  continued  until  he  was  compensated 
for  his  services  at  the  rate  specified  in  the  con- 
tract, or  until  he  delivered  the  brick  on  board 
the  vessels.  We  also  held  that  the  defendant, 
standing  in  the  place  of  Green,  had  no  greater 
authority  than  Green  himself. 

On  further  reflection  and  examination,  lam 
satisfied  that  that  decision  was  correct.  Each 
of  the  parties  by  the  contract  was  to  contrib- 
ute towards  making  the  brick,  but  they  were 
not  partners.  Green  furnished  the  materials, 
the  clay  and  the  wood  ;  Moore  made  the  brick 
and  until  he  delivered  them  on  board  the  ves- 
sel, Green  had  no  legal  right  to  the  possession; 
after  their  delivery  to  Green,  Moore  had  no 
*further  claim  upon  them,  but  upon  [*296 
Green  or  his  assignee.  Suppose  Green,  after 
the  brick  were  molded  but  not  burnt,  had  de- 
stroyed them,  would  he  not  have  been  a  tres- 
passer ?  Or  had  he  put  out  the  fires  when 
burning,  or  taken  the  brick  after  burnt  and 
destroyed  them  ?  By  the  contract  he  had  no 
right  to  intermeddle  with  the  brick  until  they 
were  delivered  to  him  on  board  the  ve'ssels,  un- 
less, indeed,  the  plaintiff  had  refused  to  deliver 
them  according  to  the  contract. 

Upon  general  principles  also  I  think  the 
judge  was  correct  in  saying,  that  an  artisan 
has  a  lien  upon  the  article  made  by  him  till  he 
is  paid  for  his  labor.  If  a  man  send  cloth  to 
a  tailor,  or  leather  to  a  shoemaker,  for  the  pur- 
pose of  having  clothes  or  shoes  made,  the  me- 
chanic may  retain  the  manufactured  article 
till  he  is  paid  for  his  labor.  No  good  reason 
can  be  shown  why  a  brick-maker,  who  receives 
the  materials  in  the  manner  in  which  the 
plaintiff  did,  should  not  be  protected  by  the 
same  principle.  By  the  contract  in  question 
he  seems  to  have  agreed  to  waive  his  lien  as 
against  Green,  and  was  not  to  receive  his  pay 
till  the  vessel  which  carried  the  brick  to  mar- 
ket should  return.  This  was  a  personal  credit 
to  Green,  founded  on  the  confidence  reposed 
in  him  ;  but  had  Green  assigned  his  contract 
to  a  pauper,  or  to  a  man  notoriously  insolvent, 
or  whose  bad  character  justified  the  presump- 
tion that  he  would  never  pay  the  plaintiff, 
would  he  under  that  contract  have  been  bound 
to  deliver  the  brick  when  there  was  no  pros- 
pect of  being  renumerated  ?  I  think  not.  But 
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it  is  unnecessary  to  discuss  the  question  of  his 
liability  on  his  contract ;  he  has  never  violated 
it ;  he  was  not  called  on  to  perform  it.  The 
defendant  seems  to  have  acted  under  the  im- 
pression, that  by  the  sheriff's  sale  he  had  the 
whole  title  to  the  brick.  In  this  he  Was  cer- 
tainly mistaken. 

The  question  next  in  order  is  the  competen- 
cy of  the  witness  Hurd.  He  was  a  plaintiff  in 
the  judgment,  by  virtue  of  which  the  property 
in  question  was  sold.  He  did  not  agree  to  in- 
demify  the  sheriff,  but  his  co-plaintiff  did,  and 
he  felt  himself  bound  in  honor  to  contribute 
to  the  indemnity  of  the  sheriff.  The  reason 
why  a  person  interested  is  incompetent  is  a 
supposed  want  of  integrity  ;  that  his  interest 
297*]  creates  a  *bias  on  his  mind  which  will 
induce  him  to  testify  incorrectly  to  benefit 
himself.  To  ascertain  whether  a  witness  is  in- 
terested, this  court,  in  Van  Nuyn  v.  Terhune, 
3  Johns.  Gas.,  82,  83,  adopted  the  rule  that  "If 
a  witness  will  not  gain  or  lose  by  the  event  of 
the  cause,  or  if  the  verdict  cannot  be  given  in 
evidence  for  or  against  him  in  another  suit, 
the  objection  goes  to  his  credit  only,  and  not 
to  his  competency."  A  variety  of  subsequent 
cases  say  that  there  must  be  a  fixed  legal  inter- 
est to  render  a  witness  incompetent.  A  wit- 
ness, however,  may  feel  an  interest  where  there 
is,  in  truth,  no  legal  interest.  In  such  cases 
there  has  been  a  contrariety  of  opinions  upon 
the  question  whether  he  ought  to  be  sworn.  If 
he  thinks  himself  interested,  it  has  been  said, 
there  is  the  same  reason  to  suspect  bias  on  the 
part  of  the  witness  as  if  his  interest  was  real. 
This  court  has  established  a  rule  for  such  cases 
in  Trustees  of Lansingburgh  v.  Wittard,  8  Johns., 
428.  They  there  said,  "  To  prevent  fraud  and 
trick,  the  following  appears  to  be  a  salutary 
distinction  :  If  a  witness  be  called,  and  declare 
himself  interested  on  the  side  of  the  party  who 
calls  him,  and  his  interest  be  so  circumstanced 
that  he  cannot  be  released  by  the  party  calling 
him,  in  such  case  he  ought  not  to  be  sworn, 
though  in  strictness  he  is  not  interested  ;  but 
if  his  ideal  interest  be  against  the  party  calling 
him,  and  he  will  run  the  risk  of  the  bias  on 
the  mind  of  the  witness,  then  he  ought  to  be 
sworn."  But  where  a  witness  has,  in  fact,  no 
legal  fixed  interest  in  the  event,  and  does  not 
think  himself  legally  interested,  but  feels  him- 
self obligated  in  honor  to  share  in  the  loss,  if 
any,  in  such  case  has  been  decided  in  OUpin 
v.  Vincent,  9  Johns.,  220,  that  he  is  competent 
and  ought  to  be  sworn.  The  witness  had  no 
fixed  interest  in  the  event  of  this  suit.  He  was 
called  to  support  the  regularity  of  the  sheriff's 
sale.  If  that  was  irregular,  the  sheriff  was  a 
trespasser,  and  may  be  made  liable  as  such. 
The  sheriff  has  his  remedy  against  Buckman, 
and  the  witness  thought  himself  bound  — 
bound  in  honor,  but  not  legally — to  share  the 
loss  with  Buckman.  He  was,  therefore,  with 
298*]  in  the  rules  *above  cited,  a  competent 
witness,  and  should  have  been  sworn. 

The  only  remaining  question  respects  the  ex- 
tent of  the  plaintiff's  interest.  The  defendant 
attempted  to  show  that  the  plaintiff  had  been 
compensated  for  his  lien  or  interest  in  the  brick 
by  Green  ;  much  testimony  was  introduced  on 
that  subject,  and  it  appeared  by  the  testimony 
of  Green,  that  when  Moore  left  off  work,  be 
•examined  his  (Green's)  account  against  him, 
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and  admitted  the  items  and  charges  to  be  cor- 
rect ;  it  amounted  to  $265.40.  It  also  appeared 
that  subsequent  charges  had  been  made  in 
Green's  book  by  Buckman  with  Green's  con- 
sent, which  made  the  account  $582.57.  The 
two  important  items  which  swell  this  account 
are  demands,  one  in  favor  of  Buckman  and 
the  other  in  favor  of  Livingston,  Hurd  &  Co. 
When  the  plaintiff  went  to  work  on  the  brick- 
yard in  Castleton,  he  was  poor  and  wanted 
credit  at  the  stores  of  the  persons  above  named; 
they  refused  the  credit  unless  Green,  who  was 
then  in  good  credit,  would  become  respon- 
sible ;  Green  agreed  verbally  to  be  responsible 
— to  pay  for  the  goods  if  Moore  did  not.  The 
goods  were  charged  to  Moore,  who  never  paid 
for  them.  Green  obtained  the  benefit  or  the 
Insolvent  Act  in  Nov.,  1826,  and  subsequently 
the  goods  were  charged  to  him ;  and  then  they 
were  charged  in  his  account  against  the  plaint- 
iff. Green  had  not  paid  these  accounts,  and 
the  plaintiff  still  remains  liable  for  them.  It 
was  proved  that  the  plaintiff  had  given  his 
note  to  Buckman  for  $143.67,  which  he  had 
agreed  should  be  considered  as  a  payment  to 
him  by  Green ;  and  he  had  also  admitted  to 
the  defendant  in  presence  of  his  clerk,  that 
the  other  account  for  goods  to  Livingston, 
Hurd  &  Co.  of  $85,  of  which  firm  the  defend- 
ant was  a  partner,  should  be  considered  as  a 
payment  by  Green.  It  appears  that  the  plaint- 
iff admitted  what  the  defendant  wished  him 
to  admit,  and  one  of  his  admissions  was  part 
of  a  conversation  about  the  settlement  of  this 
suit.  And  in  all  instances  a  witness  was  cau- 
tioned beforehand,  to  observe  and  recollect 
what  was  admitted.  It  happens,  however, 
that  his  admissions  against  himself  were  not 
correct.  He  was  mistaken  in  the  first  place  as 
to  his  rights  under  the  written  contract,  sup- 
posing *that  he  had  no  lien  upon  the  [*299 
brick,  and  he  was  mistaken  also  in  supposing 
that  a  charge  on  a  merchant's  books  against 
Green  operated  as  payment  by  Green  to  him  to 
that  amount.  .One  of  these  merchants  took 
his  note,  which  Green  never  saw  till  after  the 
commencement  of  this  suit.  At  that  time  the 
plaintiff  was  liable  upon  it  to  Buckman  ;  and 
to  Livingston,  Hurd  &  Co.  he  was  then  and  is 
still  liable  ;  and  it  does  not  appear  that  when 
Green  was  charged  with  Moore's  debts,  that 
Moore  had  a  corresponding  credit.  There  is 
no  question  as  to  Green's  liability  for  the  arti- 
cles delivered  Moore ;  but  Green's  right  to 
charge  them  is  denied  until  he  shall  have  paid 
for  them,  or  shall  have  discharged  Moore's 
liability ;  then  he  might  charge  for  them  or 
for  the  money  paid.  The  judge  charged  the 
jury  that  the  defendant  was  entitled  to  any 
fair  account  of  Green  against  the  plaintiff,  but 
that  the  notes  delivered  by  Buckman  to  Green 
could  not  be  considered  a  payment  to  Moore, 
as  they  had  been  delivered  to  Green  after  the 
commencement  of  this  suit  and  had  never  been 
paid  by  him  ;  that  the  account  of  Livingston 
&  Co.  had  never  been  paid  by  Green,  and  that 
the  plaintiff's  admissions  were  not  satisfactory. 
This  charge  was  certainly  correct. 

It  seems  the  jury  have 'considered  the  whole 
account  between  the  plaintiff  and  Green,  and 
have  given  their  verdict  against  Hitchcock  for 
the  balance  due  by  Green.  This  cannot  be 
right.  It  is  true  that  the  defendant  stands  in 
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the  place  of  Green  as  to  the  title  of  the  prop 
erty  purchased  at  sheriff's  sale ;  and  the  eyi 
dence  would  have  been  altogether  inadmis 
sible,  as  to  the  state  of  the  accounts  between 
the  plaintiff  and  Green  in  any  other  point  ol 
view,  only  to  extinguish  the  plaintiff's  lien 
upon  the  property  purchased  by  the  defendant. 
I  have  before  endeavored  to  show  that  by  the 
terms  of  the  contract,  the  plaintiff  lost  his  lien 
upon  the  brick  when  he  delivered  them  on 
board  the  vessels,  and  that  afterwards  he  hac 
no  security  but  Green's  responsibility.  If  ] 
succeeded  in  that,  then  the  extent  of  the  de 
fendant's  liability  is  the  amount  of  the  plaint- 
iff's lien  upon  the  property  which  he  removed. 
3OO*]  *Dutcher,  one  of  the  witnesses,  says 
that  the  brick  sold  by  the  sheriff  consisted  of 
13  or  14  arches  of  10,000  or  11,000  each.  Green 
says  there  were  but  9  arches  when  sold.  A 
medium,  therefore,  will  be  11  arches  ;  and  it 
appears  that  many  of  the  brick  were  damaged, 
so  that  10,000  to  an'  arch  will  be  a  fair  esti- 
mate. The  defendant,  therefore,  in  the  ab- 
sence of  positive  proof,  ought  not  to  be  charged 
with  the  purchase  of  more  than  120,000  bricks, 
on  which  the  plaintiff's  claim  is  $210  ;  the  in- 
terest on  that  sum  up  to  May  Term,  1830.  is 
$52.67,  amounting  to  $262.67,  which  is  all  the 
plaintiff  is  legally  entitled  to  recover.  In 
trover,  where  the  plaintiff  does  not  recover  the 
whole  value  of  the  property  converted,  the 
propriety  of  going  into  the  original  accounts 
has  been  doubted,  5  Binn.,  457,  but  in  a  case 
like  this  it  seems  to  me  indispensable.  Under 
such  circumstances,  however,  the  above  case 
shows  that  the  amount  of  the  recovery  should 
be  only  the  extent  of  the  interest  of  the  plaint- 
iff in  the  property.  The  defendant  in  this  case 
owns  the  whole  property  in  the  brick  in  ques- 
tion except  what  interest  the  plaintiff  has.  It 
is  surely  proper,  therefore,  that  the  plaintiff 
should  recover  against  the  defendant  only  the 
amount  of  his  interest  in  the  property  which 
the  defendant  claims,  not  the  amount  of  his 
interest  in  property  which  the,  defendant  does 
not  claim,  but  which  had  been  delivered  to 
Green  upon  the  contract,  upon  Green's  sole  re- 
sponsibility. 

1  am  of  opinion,  therefore,  that  a  new  trial  be 
gi-anted. 

Mechanic's  Lien.  Cited  In— 10  Wend.,  322,  324 ;  11 
Wend.,  78 ;  14  Wend.,  204 ;  2  Den.,  631 :  42  Barb.,  415 ; 
Abb.  Adm.,  in. 

See— 4  N.  Y.,  552. 

Witness— Competency  of.  Cited  in— 17  Wend.,  102  ; 
18  Wend.,  476. 

Also  cited— 1  N.  Y.,  36. 


JACKSON,  ex  dem.  1. 1.  PEEK  and  I.  MABEE, 

v. 
N.  PEEK. 

Deed — Fraudulent  Conveyance  —  Adequacy  of 
Consideration  only  Material  as  Evidence  of 
Intent — Bond  Executed  by  Son  good  as— Sub- 
sequently Acquired  Title —  Witnesses. 

A  voluntary  conveyance  is  a  deed  without  any 
valuable  consideration.  If  anything1  valuable  passes 

NOTE.— Fraud  in  fact  and  in  laic.  There  exist*  no 
distinction  tieticeen  fraud  in  fact  and  fraud  in  law.  See 
Seward  v.  Jackson,  8  Cow.,  407,  note. 
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between  the  parties,  it  is  a  purchase ;  and  it  was  ac- 
cordingly holden  that  a  bond  executed  by  a  son  to 
his  parent  for  $500,  with  interest  annually,  if  de- 
manded, was  a  valuable  consideration,  and  would 
sustain  a  conveyance  of  land  as  a  purchase ;  the  se- 
curing: to  the  grantor  an  annuity  or  rent  equal  to 
the  legal  interest  of  the  bond  being  deemed  suflB- 
cient,  even  though  it  had  been  the  intention  or  ex- 
pectation of  the  parties  that  the  principal  of  the 
bond  should  not  be  exacted. 

*In  the  case  of  a  voluntary  conveyance,  as  [*3O1 
much  as  in  any  other  case,  the  question  is  as  to 
actual  fraud,  which  must  be  passed  upon  and  de- 
cided by  the  jury. 

A  trifling  accruing  indebtedness,  or  a  declaration 
by  a  grantor  at  the  time  of  the  making:  of  a  settle- 
ment upon  his  children  that  he  owed  some  money- 
where  he  retained  under  his  control  property  amply 
suflBcient  to  meet  such  demands,  is  not  sufficient  to 
avoid  a  conveyance. 

Where,  on  the  trial  of  a  cause,  a  party  seeking  to 
avoid  a  conveyance  admits  that  there  is  no  actual 
fraud  in  the  transaction,  the  court  will  not  look, 
into  the  facts  and  circumstances  disclosed  by  the 
evidence  to  determine  whether  the  transaction  be 
in  fact  fraudulent  or  not,  although  a  \erdict  be 
taken  and  a  case  made,  subject  to  the  opinion  of 
the  court. 

A  title  subsequently  acquired  by  a  person  who 
has  quitclaimed  his  interest  in  lands,  in  which,  at 
the  time  of  the  quitclaim,  he  had  no  title,  does  not 
inure  to  the  benefit  of  the  grantee. 

A  debtor,  whose  title  to  lands  acquired  under  a 
judgment  and  execution  against  him  is  sought  to 
be  recovered  by  a  purchaser,  is  interested,  and  not 
a  competent  witness  for  such  purchaser,  in  an  ac- 
tion of  ejectment  brought  for  the  recovery  of  the- 
lands. 

Citations— 8  Cow.,  406, 432, 454 ;  11  Wheat.,  213 ;  1  R_ 
L.,  504,  sec.  11. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Schenectady  Circuit  in  Jan.,  1828,  be- 
fore the  Hon.  William  A.  Duer,  then  one  of 
the  Circuit  Judges. 

Christopher  Peek,  the  father  of  the  defend- 
ant, was  the  owner  of  a  farm  in  the  Town  of 
Rotterdam.     Nov.  20,  1815,  he  conveyed  th& 
whole  of  it,  except  five  acres  which  he  reserved 
for  his  daughters,  to  his  sons,  giving  to  each, 
by  warranty  deed,  a  portion  in  severally  ;  the- 
premises  in  question  being  conveyed  to  the  de- 
fendant.   The  sons,  at  the  same  time,  severally 
executed  to  their  father  a  bond  conditioned  for 
the  payment  of  $500,  with  interest,  to  be  paid 
to  their  father  and  mother  if  demanded,  or  to- 
their  sisters  after  the  decease  of  their  parents ; 
the  interest  to  be  paid  yearly  to  their  father  or 
mother.      In  1820,  a  quitclaim   deed  of  the 
whole  farm  was  executed  by  Christopher  Peek 
to  Christopher  Y.  Peek.  Jan.  5, 1822,  the  farm 
whereof  Christopher  Peek  was  the  owner  in. 
1815,  was  sold  at  sheriff's  sale  by  virtue  of  an 
execution,  on  a  judgment  obtained  against  bim 
in  favor  of  A.  Van  Ingen,  Jan.  27,  1820,  and 
purchased  by  Christopher  Y.  Peek,  to  whom 
a  sheriff's  deed  was   executed.     In  1825  the 
premises  in  question  were  sold  at  sheriff's  sale, 
by  virtue  of  two  executions  on  judgment* 
against  Christopher  Y.  Peek,  and  brought  in 
"by  one  Haverly.     The  lands  thus  sold  [*3O2 
were  redeemed  by  1. 1.  Peek,  one  of  the  lessors 
of  the  plaintiff,  he  being  a  judgment  creditor 
of  Christopher  Y.  Peek,  and  a  sheriff's  deed 
of  the  same  executed  to  him,  bearing  date  July 
15,  1826.     The  defendant,  in  1815,  took  pos- 
session of  the  land  conveyed  to  him  by  his 
"ather,  and  has  ever  since  remained  and  still 
continues  in  possession,  having  paid  the  inter- 
est of  his  bond  to  his  father  until  his  death, 
which  was  in  1827.     July  15,  1826,  however, 
he  defendant  reconvened   to  his   father  th& 
)remises  conveyed  to  him  in  1815. 
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The  plaintiff,  in  the  judgment  against  Chris- 
topher Peek,  testified  that  the  judgment  in  his 
favor  was  rendered  for  the  amount  of  a  bill  of 
costs  in  a  suit  prosecuted  by  him  as  an  attor- 
ney in  favor  of  Peek  against  one  Peebles  ;  that 
the  capias  in  that  cause  was  issued  Oct.  4,  1815, 
which  was  the  commencement  of  his  charges 
against  Peek.  It  further  appeared  that  no 
money  was  paid  by  either  of  the  sons  of  Chris- 
topher Peek  to  their  father  at  the  date  of  the 
conveyances  from  him  to  them  in  1815  ;  that 
he  said,  both  before  and  after  the  execution  of 
the  deeds,  that  he  owed  some  money  ;  and  that 
he  continued  in  possession  of  the  farm,  hold- 
ing and  occupying  the  same  as  his  own  until 
7  or  8  years  before  the  trial.  Christopher  Y. 
Peek  was  offered  as  a  witness  on  the  part  of 
the  plaintiff,  and  rejected  by  the  judge  as  in- 
competent. 

There  were  other  facts  in  the  case,  not  deemed 
material  to  be  stated.  The  testimony  being 
closed,  the  presiding  judge  inquired  whether 
the  plaintiff's  counsel  insisted  that  there  was 
any  fraud  in  fact  in  the  conveyance  from  Chris- 
topher Peek  to  the  defendant  1^-to  which  the 
counsel  answered  that  they  did  not,  but  that 
they  considered  the  conveyance  fraudulent  in 
law  and  void;  whereupon  the  judge  directed 
a  verdict  to  be  taken  for  the  plaintiff,  subject 
to  the  opinion  of  this  court  on  a  case  to  be 
made.  A  verdict  was  entered  accordingly. 

Mr.  A.  C.  Paige,  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

3O3*]     *By  the  Court,  Sutherland,  J.    The 

material  question  in  this  case  is,  whether  the 
deed  from  Christopher  Peek  to  the  defendant 
was  a  valid  conveyance..  It  is  alleged  on  the 
part  of  the  plaintiff  that  it  was  a  voluntary 
deed,  the  grantor  being  indebted  at  the  time 
and,  therefore,  void  and  inoperative.  The  case 
states  that  after  the  testimony  was  closed  the 
judge  inquired  whether  the  plaintiff's  counsel 
insisted  that  there  was  any  fraud  in  fact  in  the 
conveyance  to  the  defendant,  to  which  they 
replied  that  they  did  not,  but  that  they  con- 
sidered the  conveyance  fraudulent  in  law  and 
void.  The  question  of  fraud,  therefore,  was 
not  submitted  to  the  jury,  but  the  judge  di- 
rected a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  court.  The  only  inquiry  then 
upon  this  branch  of  the  case  is:  1.  Whether 
the  deed  was  voluntary  ;  and  2.  Whether  the 
grantor  was  indebted  at  the  time. 

The  doctrine  of  voluntary  conveyances  has 
recently  been  very  fully  considered  in  the  Court 
of  Errors,  in  -the  case  of  Seward  v.  Jackson,  8 
Cow. ,  406,  and  the  distinction  which  had  pre- 
viously been  supposed  to  exist  between  fraud 
in  law  and  fraud  in  'fact,  or  actual  fraud,  ap- 
pears to  have  been  entirely  exploded.  The 
language  of  Judge  Thompson  in  Hinde's  Lessee 
v.  Longworth,  11  Wh.,  213,  is  cited  by  Chan- 
cellor Jones  and  Mr.  Senator  Spencer  with 
marked  approbation,  as  containing  a  clear  and 
sound  exposition  of  the  law  upon  this  subject. 
It  is  there  said  :  "A  deed  from  a  parent  to  a 
child,  for  the  consideration  of  love  and  affec- 
tion, is  not  absolutely  void  as  against  creditors. 
It  may  be  so  under  certain  circumstances  ;  but 
the  mere  fact  of  being  in  debt  to  a  small 
amount  would  not  make  the  deed  fraudulent, 
if  it  could  be  shown  that  the  grantor  was  in 
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prosperous  circumstances  and  unembarrassed, 
and  that  the  gift  to  the  child  was  a  reasonable 
provision,  according  to  his  state  and  condition 
in  life,  and  leaving  enough  for  the  payment  of 
the  debts  of  the  grantor.  The  want  of  a  valu- 
able consideration  may  be  a  badge  of  fraud, 
but  it  is  only  presumptive,  not  conclusive  evi- 
dence of  it,  and  may  be  met  and  rebutted  by 
evidence  on  the  other  side."  In  the  case  of  a 
voluntary  conveyance,  therefore,  as  much  as  in 
any  other  case,  the  question  is  as  to  actual 
fraud,  and  is  to  be  passed  upon  and  decided 
by  the  jury.  *Mr.  Senator  Spencer  [*3O4 
says,  in  express  terms,  p.  435:  "Strictly  speak- 
ing there  is  no  such  thing  as  fraud  in  law. 
Fraud  or  no  fraud  is  and  ever  must  be  a  fact. 
The  evidence  of  it  may  be  so  strong  as  to  be 
conclusive  ;  but  still  it  is  evidence,  and  as  such 
must  be  submitted  to  a  jury.  No  court  can 
draw  it  against  the  finding  of  a  jury."  If  the 
conveyance  in  question,  therefore,  were  con- 
ceded to  have  been  voluntary,  the  admission 
upon  the  trial  that  there  was  no  fraud  in  fact 
would  seem  to  be  sufficient  to  establish  its  va- 
lidity. 

But  the  conveyance  in  question  was  not  vol- 
untary. A  voluntary  conveyance  is  well  de- 
fined, in  the  case  already  referred  to,  to  be  a 
deed  without  any  valuable  consideration.  The 
adequacy  of  the  consideration  does  not  enter 
into  the  question,  and  only  becomes  material 
as  evidence  of  a  fraudulent  intent ;  but  the 
character  of  purchase  or  voluntary  is  deter- 
mined by  the  fact  whether  anything  valuable 
passed  between  the  parties. 

It  appears,  from  the  testimony  of  Robert 
Wingate,  that  Christopher  Peek,  when  this 
conveyance  was  executed,  made  a  division  of 
all  his  real  estate,  except  about  five  acres, 
among  his  sons,  conveying  a  separate  parcel 
to  each  in  severally  ;  that  no  money  was  paid 
by  either  of  the  sons  to  their  father  ;  but  that 
each  son,  at  the  time,  executed  and  delivered 
to  the  grantor  a  bond,  conditioned  for  the  pay- 
ment of  $500,  with  interest,  to  him  and  wife, 
if  demanded,  or  to  the  sisters  of  the  obligors 
after  the  death  of  their  parents  ;  the  interest 
to  be  paid  annually  to  theobligee  and  his  wife. 
And  John  W.  Peek  testifies  that  the  defend- 
ant paid  the  interest  of  the  $500  bond  to  his 
father  up  to  the  time  of  his  death  in  1827.  If 
it  was  not  the  intention  or  expectation  of  the 
parties  that  the  principal  of  the  bond  should 
be  exacted,  still,  considering  it  as  a  bond  se- 
curing to  the  grantor  an  annuity  or  rent  equal 
to  its  legal  interest,  it  was  a  valuable  consider- 
ation and  would  sustain  the  purchase.  This 
was  expressly  adjudged  in  Seward  v.  Jack»>n, 
8  Cow.,  432,  454. 

There  is  no  evidence  that  Christopher  Peek  was 
indebted  when  he  made  this  conveyance.  It  is 
true  Mr.  Van  Ingen  slates  that  on  Oct.  4, 1815, 
he  issued  a  writ  in  favor  of  Mr.  Peek  against  one 
Peebles,  and  that  his  charges  *against  [*3O5 
Mr.  Peek  commenced  with  the  issuing  of  the 
writ.  The  conveyance,  it  will  be  recollected, 
was  given  Nov.  20,  1815.  Another  witness 
says,  that  at  or  about  the  time  this  conveyance 
was  given,  the  grantor  said  he  owed  some  mon- 
ey. This  is  all  the  evidence  upon  the  subject; 
and  it  obviously  amounts  to  nothing.  It  may 
fairly  be  presumed,  if  such  presumption  were 
necessary,  that  the  five  acres  reserved  by  the 
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grantor  were  more  than  sufficient  to  discharge 
the  small  amount  which  he  may  have  then 
owed.  As  the  case  is  now  presented  to  the 
court,  therefore,  the  conveyance  from  Chris- 
topher Peek  to  the  defendant  of  Nov.  20,1815, 
must  be  deemed  valid  and  effectual. 

Although  this  is  a  case  subject  to  the  opin- 
ion of  the  court,  still  the  court  are  precluded 
from  determining,  upon  a  view  of  all  the  facts 
and  circumstances  disclosed  by  the  evidence, 
whether  the  transaction  was,  in  fact,  fraudulent 
or  not.  If  the  counsel  for  the  plaintiff  had 
not  admitted  that  there  was  no  actual  fraud, 
the  defendant  might  and  probably  would  have 
insisted  upon  having  the  question  of  fraud 
submitted 'to  and  passed  upon  by  the  jury. 
The  case  cannot  be  considered  as  subject  to  the 
opinion  of  the  court  upon  a  point  settled  by 
the  express  admission  of  the  parties  ;  and  the 
-effect  of  that  admission  cannot  be  altered  by 
the  fact  that  it  was  probably  made  under  a 
misapprehension  of  its  legal  consequences. 

It  is  not  perceived  how  the  reconveyance  of 
the  premises  in  question  from  the  defendant  to 
Christopher  Peek,  his  father,  on  July  15,  1826, 
can  aid  the  title  of  the  lessors  of  the  plaintiff. 
It  appeared  in  the  course  of  the  trial  that  Chris- 
topher Peek,  in  1820,  conveyed  to  Christopher 
Y.  Peek  a  farm  embracing  the  premises  in 
•question  ;  and  it  was  suggested  upon  the  argu- 
ment thatthoueh  the  grantor  at  the  time  of  the 
conveyance  hacl  no  title,  yet  that  the  title  sub- 
sequently acquired  by  him  under  the  deed  of 
July,  1826,  would  inure  to  the  benefit  of  Chris- 
topher Y.  Peek,  his  grantee.  This  suggestion 
is  answered  by  the  fact  that  the  conveyance  to 
Christopher  Y.  Peek  was  a  quitclaim  merely, 
without  warranty.  The  doctrine  does  not  ap- 
ply to  such  a  case. 

<5O6*]  *Christopher  Y.  Peek  was  properly 
rejected  as  a  witness  on  the  behalf  of  the 
plaintiffs  ;  he  had  a  direct  interest  in  the  event 
of  the  suit.  This  action,  it  will  be  recollected, 
is  brought  to  recover  possession  of  premises 
which  one  of  the  lessors  of  the  plaintiff  re- 
-deemed  from  a  sale  made  under  a  judgment 
against  Christopher  Y.  Peek,  the  witness.  If 
the  event  of  this  suit  should  determine  that 
Christopher  Y.  Peek  had  no  title  to  the  prem- 
ises, the  lessor  of  the  plaintiff  would  have  his 
remedy  for  the  amount  paid  by  him  against 
the  plaintiff  in  the  execution,  who  would  be 
entiled  to  recover  it  from  the  witness,  the  de- 
fendant in  the  execution.  1  R.  L.,  504,  sec.  11. 

It  is  unnecessary  to  consider  the  several 
points  and  exceptions  raised  by  the  defendant 
in  the  course  of  the  trial,  as  he  is  entitled  to 
judgment  on  the  grounds  which  have  been 
stated. 

Judgment  for  defendant. 

Cited  in— 7  Wend.,  438 ;  8  Wend.,  35 ;  11  Wend.,  253; 
18  Wend.,  393 ;  4  Hill,  312 ;  3  Paige,  558 ;  1  Ewd..  260. 
333:  2  Sandf.  Ch.,'141;  10  Hun,  199;  12  Hun,  51;  6 
Barb.,  490,  249 ;  7  Abb.  Pr.,  320 ;  1  Bos.,  669. 


CAMPBELL  v.  JONES. 

Champerty— What  is  a  Violation  of  Statute 
u</ain#t — Indemnity  against  Costs  Given  to 
Lessee  in  Ejectment,  Entitles  Him  to  Recover 
only  Amount  Actually  Paid. 

The  Statute  of  Champerty  and  Maintenance  can- 
not be  alleged  in  bar  of  a  recovery  on  a  bond  exe- 


cuted  by  a  step-son  of  one  lessor  of  the  plaintiff  in 
an  action  of  ejectment,  to  another  to  indemnify 
him  against  the  costs  of  such  suit,  where  it  appears 
that  the  obligee  refused  to  permit  his  name  to  be 
used  -without  such  indemnity. 

A  bond  and  warrant  of  attorney  given  by  such 
obligee  for  the  amount  of  the  costs  of  such  suit,  on 
the  same  being  demanded  of  him  unaer  the  consent 
rule,  after  a  judgment  against  the  nominal  plaint- 
iff, is  not  evidence  of  payment  entitling  him  to  sus- 
tain an  action  on  the  covenant  of  indemnity. 

Citations— 3  Cow.,  623,  647  ;  3  East,  169  ;  8  Johns., 
202. 

THIS  was  an  action  of  covenant  tried  at  the 
Seneca  Circuit  in  June,  1829,  before  the 
Hon.  Daniel  Mosely,  one  of  the  Circuit  Judge*. 
The  plaintiff  declared  on  a  covenant  under 
seal  executed  by  the  defendant,  bearing  date 
Jan.  16,  1827,  whereby  the  defendant  prom- 
ised to  save  harmless  and  indemnify  the  plaint- 
iff from  all  costs  and  charges  by  reason  of 
having  his  name  inserted  as  one  of  the  lessors 
of  the  plaintiff  in  six  ejectment  suits  prosecuted 
in  this  court,  which  were  specified  in  the  cove- 
nant ;  *  the  other  lessor  named  in  the  [*3O7 
covenant  was  William  Hageman  ;  which  cove- 
nant was  set  forth  in  the  declaration,  after  a 
recital  that  the  suits  specified  in  the  covenant 
were  commenced  in  May,  1826.  The  plaintiff 
then  averred  that  in  February  Term,  1827, 
judgment  was  rendered  against  the  nominal 
plaintiff,  James  Jackson,  in  each  of  the  said 
suits  for  the  costs  of  the  defense;  and  that  such 
further  proceedings  were  thereupon  had  in  the 
said  suits  that  he,  the  plaintiff, on  May  l,1827,by 
reason  of  and  on  account  of  his  name  having 
been  used  as  one  of  the  lessors  of  the  plaintiff 
in  the  said  suits,  was  forced  and  obliged  to  pay, 
and  necessarily  did  pay,  the'costs  in  each  of  the 
said  suits,  amounting  together  to  the  sum  of 
$600.  There  was  a  second  count  substantially 
the  same  as  the  first.  The  defendant  pleaded: 
1 .  Non  esifactum.  2.  That  the  plaintiff  and 
William  Hageman  commenced  the  ejectment 
suits  for  their  own  benefit,  that  he,  the  defend- 
ant having  no  interest  in  the  suits  or  in  the  re- 
coveries sought,  and  not  being  of  kin  or  coun- 
sel to  either  of  the  lessors,  did,  contrary  to  the 
form  of  the  Statute  to  Prevent  Champerty  and 
Maintenance,  and  at  the  request  and  by  the 
procurement  of  the  plaintiff,execute  the  cove- 
nant declared  on.  3.  That  the  plaintiff  fraud- 
ulently and  with  the  intent  to  charge  the  de- 
fendant with  the  costs  of  the  ejectment  suits, 
suffered  judgments  to  be  rendered  against  the 
nominal  plaintiffs  therein.  4.  That  the  suits 
were  commenced  by  the  plaintiff  for  his  own 
benefit,  he  claiming  to  be  the  owner  of  the 
land  sought  to  be  recovered  ;  and  the  defend- 
ant having  no  interest  in  the  actions  of  eject- 
ment, and  not  being  of  kin  or  of  counsel  to 
the  plaintiff,  agreed  to  be  at  all  the  costs  and 
charges  of  such  actions,  and  in  pursuance  of 
such  agreement,  and  without  any  other  con- 
sideration, made  and  executed  the  covenant 
&c.  The  plaintiff  replied  to  the  second  plea 
that  the  covenant  declared  on  was  executed  for 
good  and  lawful  considerations  and  purposes, 
and  not  contrary  to  the  form  of  the  Statute  to 
Prevent  Champerty  and  Maintenance  ;  to  the 
third  plea,  that  he  did  not  fraudulently  suffer 
judgments  to  be  rendered  against  James  Jack- 
son ;  and  to  the  fourth  plea,  that  he  did  not 
cause  the  said  suits  to  be  instituted  for  his  sole 
benefit  in  manner  and  form,  &c. 
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3O8*]  *It  appeared  on  the  trial  that  judg- 
ments had  been  perfected  in  each  of  the  eject- 
ment suits  against  the  plaintiff  for  costs,  he 
having  been  nonsuited  in  one  cause  on  the  trial, 
and  judgments  as  in  case  of  nonsuit  having 
been  rendered  in  the  others  ;  that  the  total 
amount  of  the  costs  in  the  suits  was  $843.01  ; 
that  the  same  had  been  regularly  demanded  of 
the  plaintiff  under  the  consent  rules  ;  that  the 
plaintiff  had  executed  a  bond  and  warrant  to 
the  attorney  for  the  defendants  in  the  eject- 
ment suits,  authorizing  a  judgment  to  be  en- 
tered against  him  for  the  amount,  which  had 
accordingly  been  done  ;  but  it  appeared  that  he 
had  not  paid  any  part  of  the  money  secured 
thereby,  though  on  giving  the  judgment  he  re- 
ceived a  receipt  in  full  for  the  costs.  The 
plaintiff  rested,  and  the  defendant  moved  for 
a  nonsuit ;  the  judge  reserved  the  question, 
and  directed  the  defendant  to  enter  on  his  de- 
fense. The  defendant  proved  title  in  the  plaint- 
iff to  the  land,  the  recovery  of  which  was 
sought  in  the  actions  of  ejectment,  by  a  pur- 
chase at  a  sheriff's  sale  under  a  judgment  and 
execution  against  William  Hageman,  and  that 
on  the  trial  of  one  of  the  ejectment  suits,  the 
plaintiff  attended  and  aided  and  assisted  in  the 
trial  of  the  same.  It  was  then  shown,  on  the 
part  of  the  plaintiff,  that  the  defendant  was 
the  step-son  of  Hageman.  and  that  shortly  pre- 
vious to  the  date  of  the  contract  declared  on, 
the  defendant,  in  a  conversation  with  a  third 
person,  said  that  the  plaintiff  refused  to  let  the 
ejectment  causes  go  on,  unless  he  gave  him  a 
bond  to  secure  him  against  the  costs, and  asked 
advice  as  to  the  propriety  of  so  doing.  At  the 
same  time  he  said  he  was  to  have  no  part  of 
the  property  demanded.  No  other  evidence 
was  given  as  to  the  inducements  of  the  defend- 
ant to  enter  into  the  contract.  There  was  a  wit- 
ness to  the  covenant,  but  he  was  not  produced; 
and  there  was  no  proof  that  he  had  any  in- 
terest in  the  land  the  subject  of  the  ejectment 
suits.  The  defendant  contended  that  under  the 
pleadings  and  proof  the  plaintiff  was  not  en- 
titled to  recover  ;  the  judge  reserved  the  ques- 
tion for  the  opinion  of  this  court,  and  charged 
the  jury  that  if  the  plaintiff  was  interested  in 
the  recovery  sought  in  the  actions  of  ejectment, 
and  was  prosecuting  the  same  for  his  own  ben- 
efit, and  if  the  defendant  had  no  interest  in  the 
actions,  and  was  not  of  kin  to  either  party,  and 
3O9*]  gave  the  indemnity  for  the*purpose  of 
assisting  the  plaintiff  or  to  induce  him  to  pros- 
ecute the  suits  by  relieving  the  plaintiff  and  sub- 
jecting himself  to  the  costs,  the  instrument  de- 
clared on  was  void  and  they  ought  to  find  for 
the  defendant ;  but  if  the  suits  were  prosecut- 
ed for  the  benefit  of  William  Hageman,  or  any 
person  other  than  the  plaintiff,  and  the  plaint- 
iff's name  was  used  for  the  benefit  of  others, 
and  if  the  indemnity  was  given  without  the  in- 
tention of  perverting  the  due  course  of  law 
and  justice,  or  of  taking  any  undue  advantage, 
or  of  oppressing  the  defendant  in  the  eject- 
ment causes,  they  ought  to  find  for  the  plaint- 
iff for  the  amount  of  the  costs  in  the  ejectment 
suits  without  interest.  The  jury  found  for  the 
plaintiff  for  the  sum  of  $343.01,  subject  to  the 
opinion  of  this  court  on  a  case  to  be  made. 

Mr.  J.  Maynard,  for  plaintiff.  Here  was 
no  champerty.  The  defendant  himself  ad- 
mitted that  he  was  to  have  no  part  of  the  land 
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sought  to  be  recovered  ;  and  there  is  no  main- 
tenance, it  being  shown  that  the  defendant 
stands  in  that  relation  to  one  of  the  lessors  of 
the  plaintiff  which  would  protect  him  from  the 
penalties  of  the  statute  should  a  suit  be 
brought  gainst  him  for  its  violation.  3  Cow., 363. 

The  payment  of  the  costs  is  admitted  by  the 
pleadings,  and  the  defendant  ought  not  to  have 
been  permitted  to  prove  the  contrary.  The  alle- 
gation of  payment  is  not  denied  by  the  pleas. 

The  giving  a  bond  for  the  payment  of  the 
costs  and  receiving  a  discharge  is  a  sufficient 
payment  to  charge  the  defendant  on  his  cove- 
nant of  indemnity.  11  Johns.,  518  ;  1  Wend., 
424;  6  Johns.,  158. 

Mr.  A.  Gibbs,  for  the  defendant.  The  facts 
averred  in  the  pleas  not  denied  by  the  replica- 
tions must  be  considered  as  admitted.  The 
replication  to  the  second  plea  alleges  that  the 
covenant  declared  on  was  executed  upon  good 
and  sufficient  consideration,  but  it  does  not 
deny,  and  therefore  admits  that  the  suits  were 
prosecuted  for  the  exclusive  benefit  of  the  les- 
sors ;  that  the  defendant  had  no  interest  in  the 
matter,  and  was  not  of  kin  to  the  parties.  The 
replication  to  the  *fourth  plea,  that  the  [*31O 
plaintiff  did  not  cause  the  suits  to  be  instituted 
by  not  denying  the  allegations  of  the  plea, 
makes  the  same  admissions.  The  evidence  show- 
ing that  five  out  of  six  of  the  judgments  were 
judgments  as  in  case  of  nonsuit,  verifies  the 
third  plea.  The  admissions  in  the  replications 
and  the  proof  on  the  trial  establish  the  defense 
that  the  covenant  of  the  defendant  was  given 
in  violation  of  the  Statute  of  Champerty  and 
Maintenance. 

The  plaintiff  was  bound  to  show  actual  pay- 
ment or  was  not  entitled  to  recover  beyond 
nominal  damages.  14  Johns. ,  89.  The  giving 
of  a  judgment  is  not  payment. 

By  the  Court,  Marcy,  J.  At  a  very  early 
age  in  England,  when  the  state  of  society  was 
very  different  from  what  it  is  now  there,  or 
even  has  been  here,  many  acts  were  adjudged 
to  be  maintenance  which  have  long  since  ceased 
to  be  regarded  as  morally  or  legally  censura- 
ble. A  less  rigorous  construction  is  now  given 
to  the  statute  prohibiting  this  offense  than 
formerly.  This  subject  received  a  full  discus- 
sion in  the  case  of  Thattheimer  v.  Brinckerhoff,% 
Cow.,  623,  and  the  opinion  delivered  by  Chan- 
cellor Sanford  met  with  the  approbation  of 
every  member  of  the  court  of  the  last  resort  in 
this  State.  He  lays  down  the  proposition,  that 
"  to  maintain  the  suit  of  another  is  unlawful, 
unless  the  person  maintaining  has  some  inter- 
est in  the  subject  of  the  suit,  or  unless  he  is 
connected  with  the  suitor  in  some  social  rela- 
tion." Id.,  647.  The  object  of  the  law  in  rela- 
tion to  this  matter  is,  as  explained  by  the  C1>>n<- 
cellor,  to  prevent  the  interference  of  strangers 
having  no  pretense  of  right  in  the  matter  of  the 
suit  and  standing  in  no  relation  of  duty  to  the 
suitor.  Though  the  contract  in  this  case, which 
is  alleged  to  be  void  for  maintenance,  was  made 
with  the  plaintiff,  between  whom  and  the  de- 
fendant no  social  relation  exists,  it  appears 
that  the  defendant  is  the  step-son  of  Hageman, 
the  other  lessor  of  the  plaintiff  in  tlu-  suits, 
which  it  is  now  said  the  defendant  has  main- 
tained against  the  statute. 

It  is  quite  evident  from  the  fact  proved,  that 
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there  areotherfacts  behind, which,  if  disclosed, 
would  give  us  a  clearer  understanding  of  this 
matter.  Campbell,  the  plaintiff,  and  Hageman 
the  step-father  of  the  defendant,  were  the  les 
311*]  sors  *of  the  plaintiff  in  the  ejectment 
suits,  and  it  is  highly  probable  that  Campbell 
was  not  much,  if  at  all,  interested  in  the  result 
of  them  ;  for  it  appears  from  the  declarations 
of  the  defendant,  that  Campbell  was  unwilling 
to  have  his  name  used  as  a  lessor,  without  a 
bond  from  the  defendant  to  indemnify  him 
against  the  costs.  I  think  it  is  a  fair  presump- 
tion, that  though  the  legal  title  to  the  land  at- 
tempted to  be  set  up  was  in  part  or  wholly  in 
Campbell,  the  suits  were  prosecuted  for  the 
benefit  of  Hageman,  and  that  Campbell  re- 
quired security  against  the  payment  of  costs, 
before  he  would  allow  the  use  of  his  name. 
It  is  the  constant  practice  for  the  parties  in  in- 
terest in  ejectment  suits,  to  use  the  names  of 
persons  as  lessors  of  the  plaintiff  who  claim  no 
benefit  in  the  result  of  the  litigation.  I  do  not 
think  a  contract  entered  into  with  such  per- 
sons to  secure  them  against  the  payment  of 
costs,  can  be  regarded  as  a  violation  of  the  stat- 
ute against  maintenance.  If  a  stranger  joins  in 
the  security,  or  gives  it  alone,  such  fact  of  it- 
self would  not,  I  am  inclined  to  believe,  make 
him  guilty  of  maintenance,  unless  it  should 
appear  that  he  did  it  pursuant  to  a  contract  to 
participate  in  the  result;  but  it  is  not  necessary 
to  settle  this  question,  because  the  defendant 
here  was  not  a  stranger,  he  was  the  son  of  the 
wife  of  one  of  the  lessors  of  the  plaintiff. 

The  covenant  being  considered  binding,  the 
next  inquiry  is  to  ascertain  if  it  has  been  broken. 
The  defendant  became  obligated  thereby,  to 
save  harmless  and  indemnify  the  plaintiff  from 
all  costs  and  charges,  by  reason  of  his  name 
having  been  used  as  one  of  the  lessors  of  the 
plaintiff  in  the  ejectment  suits.  The  defendants 
in  those  suits  succeeded,  and  were  allowed  up- 
wards of  $300  for  their  costs.  All  necessary 
measures,  preparatory  to  a  motion  for  an  at- 
tachment against  the  lessors  for  the  non-pay- 
ment of  these  costs,  were  taken.  The  plaintiff 
then  gave  a  bond  for  the  amount  of  the  costs, 
accompanied  with  a  warrant  of  attorney,  by 
virtue  of  which  a  judgment  was  entered,  and 
the  bills  were  receipted. 

The  plaintiff,  under  the  pleadings  which  I 
shall  soon  more  particularly  advert  to,  is  en- 
titled to  recover;  but  what  damages  did  he 
prove  ?  Not  the  full  amount  of  the  costs,  I  ap- 
312*]  prehend.  *He  has  not  been,  and  never 
may  be,  damnified  to  that  extent.  The  giving 
of  the  bond,  with  the  warrant  of  attorney,  is 
not  equivalent  to  actual  payment.  It  appears 
to  me  the  very  point  was  decided  in  the  case 
of  Taylor  v.  Higgins,  3  East,  169;  and  the  prin- 
ciple of  that  case  was  approved  and  adopted  in 
Cummings  v.  Hacklei/,8  Johns.  ,202.  If  it  should 
so  happen  that  Campbell  should  become  in- 
solvent, and  be  discharged  before  he  paid  the 
judgment  he  has  confessed,  his  assignees  would 
have  a  demand  against  Jones,  on  the  principle 
that  the  bond  is  tantamount  to  payment  for 
$343,  while  the  distributive  share  of  the  prop- 
erty of  the  insolvent  going  to  the  owner  of  the 
bond  might  be  nothing  like  that  sum.  The 
plaintiff  is  damnified  to  the  amount  he  has  act- 
ually paid,  but  not  to  the  amount  he  has  be- 
come obligated  to  pay. 
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But  it  is  said  the  pleadings  admitted  the  fact 
of  the  payment  of  the  costs,  and  it  was,  there- 
fore, a  matter  not  to  be  controverted  on  the 
trial.  The  defendant  pleaded  non  est  factum 
and  several  special  pleas,  which  were  all  found 
against  him.  These  issues  being  found  for  the 
plaintiff,  he  is  entitled  to  recover  ;  but  the 
amount  of  the  recovery  depends  upon  the  proof 
of  damages.  The  pleadings  did  not  admit  the 
specific  payment  of  the  costs  in  the  ejectment 
suits. 

If  there  had  been  a  demurrer  to  these  or  any 
other  pleas  which  the  defendant  might  have 
put  in,  and  they  had  been  adjudged  bad,  the 
plaintiff  could  not  have  entered  judgment  for 
the  costs  which  he  alleged  in  his  declaration 
to  have  been  paid,  without  proving  the  pay- 
ment on  a  writ  of  inquiry. 

I  have  not  considered  myself  called  on  by 
this  motion  to  examine  the  pleadings  for  any 
other  purpose  than  to  see  what  was  the  issue. 

Motion  for  new  trial  granted. 

Cited  in— 20  Wend.,  221 ;  25  Wend..  279 ;  5  Den.,  312; 
5  N.  Y..  347  ;  14  Barb.,  205,  450 ;  44  Barb.,  214 ;  14  Abb. 
Pr.,  146. 
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DRUSE. 

Real  Property — Lease — Description  by  Metes  and 
Bounds  and  by  Number  of  Lot —  Variance  Be- 
tween— Place  of  Payment  of  Rent — Duty  of 
Lessor  as  to  Payment — Interest  on  Rent — Evi- 
dence. 

Where  demised  premises  were  described  in  an  in- 
denture of  lease  by  the  number  of  the  lot,  and  also 
by  metes  and  bounds,  and  the  metes  and  bounds  ap- 
plied to  a  different  lot  from  that  described  by  its- 
number,  and  the  tenant  entered  into  possession  of 
the  lot  as  described  by  its  number,  and  continued 
such  possession  for  36  years,  it  was  held,  that  the 
practical  location  was  evidence  of  a  mistake  in  the 
latter  part  of  the  desciption  and  that  the  lease  was 
g-ood  and  operative. 

And  where  in  such  lease  the  premises  demised 
were  described  as  extending  from  a  given  line  so 
far  as  to  include  100  acres,  and  the  lot  taken  posses- 
sion of  contained  but  80  acres,  it  was  held  that  the 
quantity  being-  part  of  the  description  which  might 
be  rejected,  the  lessee  took  only  what  was  contained 
in  the  lot  described  by  its  number,  and  whether  it 
contained  more  or  less  than  100  acres, was  not  inquir- 
able  into  in  an  action  of  covenant  for  the  rent. 

Where  rent  in  kind  is  payable  by  the  terms  of  the 
lease  at  such  place  in  a  market  town  as  the  lessor 
shall  appoint,  if  no  appointment  is  made,  it  is  the 
duty  of  the  lessee  to  seek  the  lessor  to  ascertain  the 
place  of  payment  and  there  to  deliver  his  rent.  If 
the  landlord  could  not  be  found,  a  delivery  at  any 
place  !in  the  market  town,  it  seems,  would  be  suf- 
ficient. 

The  price  of  wheat  in  a  market  town  on  a  given 
day,  obtained  from  the  books  of  dealers  in  that  arti- 
cle, is  prima  facie  evidence  of  its  value. 

A  landlord  is  entitled  to  interest  on  rents  payable 
in  wheat  if  the  wheat  be  not  delivered  on  the  stipu- 
lated day. 

Although  seisin  be  alleged  in  a  declaration  of  cove- 
nant on  a  lease  for  rent,  the  plaintiff  is  not  bound  to- 
prove  it :  nor  to  show  the  defendant  in  possession, 
where  it  is  in  evidence  that  he  claimed  to  be  the  as- 

irncc  of  the  lease  and  actually  paid  rent. 

Proof  of  the  handwriting  of  subscribing  witnesses- 
to  a  sealed  instrument  who  are  shown  to  be  dead  or 
beyond  the  jurisdiction  of  the  court,  is  good  evi- 
dence of  the  execution  of  the  instrument  without 
proof  of  the  signatures  of  the  parties. 

Citations— 4  Johns.,  467 ;  Co.  Litt.,  210;  4  Cow.,  452  ; 
18  Johns.,  450:  Bac.  Abr.  Tender,  C  :  9  Cow.,  89:  7 
Johns.,  228 ;  17  Johns.,  156  ;  5  Cow..  372 ;  2  Johns..  37. 
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THIS  was  an  action  of  covenant  for  rent  re- 
served in  a  lease,  tried  at  the  Otsego  Circuit 
in  Sep.,  1828,  before  the  Hon.  Samuel  Nelson, 
one  of  the  Circuit  Judges. 

Feb.  4,  1889,  Stephen  Lush,  the  testator,  ex- 
ecuted a  lease  to  Edward  McDonald  in  perpe- 
tuity of  certain  premises  described  as  "all  that 
•certain  lot  of  land  distinguished  and  known  by 
the  name  of  lot  number  two,  in  the  division  of 
A  tract  of  land  situate,  lying  and  being  in  the 
County  of  Montgomery  (now  Otsego),  adjoin- 
ing a  patent  called  Springfield;  beginning  at 
314:*]  the  southeast  corner  of  a*tractof  land 
granted  to  John  M'Neil,  and  running  thence 
east  to  the  said  patent  of  Springfield  twenty- 
six  chains, and  extending  from  the  said  east  line 
northward  the  whole  breadth  of  the  said  tract 
of  land,  of  which  said  lot  is  a  parcel,  so  as  to 
include  100  acres,  which  said  last  mentioned 
tract  of  land  was  granted  to  John  Lansing, 
Jr. ;"  the  rent  reserved  was  18i  bushels  of  good 
merchantable  wheat,  to  be  delivered  annually 
on  the  first  day  of  February  in  each  year  at 
such  place  in  Albany  as  the  lessor,  his  heirs 
or  assigns  should  appoint.  The  declaration 
claimed  8  years  rent,  amounting  to  the  sum  of 
$175  as  due  Mar.  1, 1825.  The  defendant  plead- 
ed non  est  factum,  payment,  denying  the  as- 
signment of  the  lease  to  him,  and  that  only  part 
of  the  premises,  to  wit:  80  acres  ever  came  to 
his  possession. 

The  lease  was  proved  by  evidence  of  the 
handwriting  of  the  witnesses.one  of  whom  was 
dead  and  the  other  resided  in  Upper  Canada. 
The  defendant's  counsel  insisted  that  the  sig- 
natures of  the  lessor  and  lessee  should  also  be 
proved,  which  the  judge  ruled  to  be  unneces- 
sary. It  was  then  shown  that  in  1814  the  de- 
fendant claimed  to  be  the  assignee  of  the  lease. 
A  witness'proved  the  value  of  wheat  in  Albany 
in  the  years  1822, 1823.  1824  and  1825,  derived 
by  him  from  the  books  of  large  dealers  in  wheat 
in  that  place,  he  knowing  nothing  of  the  price 
of  wheat  of  his  own  knowledge,  and  stated  the 
rent  for  those  years  according  to  the  prices  thus 
ascertained,  at  $85.21.  The  plaintiff  claimed 
interest  on  this  amount;  the  judge  reserved  the 
question,  and  the  plaintiff  rested. 

The  defendant  objected  to  the  sufficiency  of 
the  proof  as  to  the  value  of  the  wheat,  and  in- 
sisted: 1.  That  the  seisin  of  the  testator  at  the 
execution  of  the  lease  having  been  averred,  it 
ought  to  be  proved;  2.  That  it  was  incumbent 
on  the  plaintiff  to  show  an  appointment  of  a 
place  in  the  City  of  Albany  for  the  delivery  of 
the  wheat  and  notice  thereof  to  the  defendant; 
and  3.  That  the  plaintiff  having  alleged  that  the 
defendant,  by  virtue  of  an  assignment  had  en- 
tered into  and  possessed  the  premises  was  bound 
to  prove  the  fact ;  which  objections  were  over- 
ruled by  the  judge.  The  defendant,  after  pro- 
ducing receipts  for  rent  from  1816  to  1821  in- 
3 1 5*]  elusive,  *and  also  a  receipt  of  1832  for 
15  bushels  and  35  Ibs.  of  wheat  on  account  of 
rent  offered  to  prove  that  the  premises  described 
in  the  lease  covered  lot  No.  4  of  the  tract  men- 
tioned in  the  lease,  and  not  lot  No.  2,  which 
was  offered  to  be  shown  by  evidence,  that  the 
tract  described  in  the  lease  consisted  of  only 
four  lots,  the  northernmost  lot  being  designated 
number  one,  the  next  number  two,  the  third 
number  three,  and  the  southernmost  lot  num- 
ber four,  and  that  the  lot  in  the  possession  of 
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the  defendant  is  No.  2  ;  that  the  lessor  never 
had  title  to  No.  4;  that  it  never  had  been  in  the 
possession  of  McDonald,  the  lessee,  or  of  the 
defendant,  and  that  it  was  in  fact  holden  un- 
der an  adverse  and  paramount  title,  and  bad 
been  so  held  for  25  years.  This  evidence  was 
objected  to  and  overruled.  The  defendant 
then  offered  to  prove  that  lot  No.  2  as  in  his 
possession  contained  only  80  acres;  that  the  lo- 
cation made  by  the  lessee,  and  transmitted  to 
him  by  assignment  contained  only  that  quan- 
tity, and  that  it  could  not  be  extended  without 
encroaching  upon  the  adjoining  tracts,  and  in- 
sisted that  if  he  established  such  facts  he  was 
entitled  to  a  pro  rata  abatement  of  rent,  and 
that  the  excess  paid  by  him  in  former  years 
should  not  be  allowed  him  in  payment  of  the 
rent  demanded.  The  judge  decided  that  such 
evidence  was  inadmissible.  The  defendant  then 
insisted  that  the  jury  in  assessing  the  damages 
should  be  governed  by  the  value  of  the  wheat 
on  the  premises  ;  this  point  was  also  decided 
against  him,  and  a  verdict  rendered  for  the 
plaintiff  for  $64.99,  the  balance  due  after  de- 
ducting the  payment  of  1822,  subject  to  the 
opinion  of  this  court;  the  interest  to  be  added 
if  the  plaintiff  was  entitled  to  recover  interest. 

Mr.  H.  G.  Wheaton,  for  plaintiff.  The 
lease  was  well  proved.  4  Johns.,  461.  The 
evidence  of  the  value  of  the  wheat  was  com- 
petent to  go  to  the  jury,  who  would  give  such 
weight  to  it  as  it  was  entitled  to.  The  plea  of 
non  est  factum  merely  put  in  issue  the  instru- 
ment declared  on,  and  the  plaintiff  was  not 
bound  to  prove  the  other  averments  in  the  dec- 
laration. 10  Johns.,  47.  The  appointment  of 
a  place  in  the  City  of  Albany  and  notice  to  the 
tenant  was  not  necessary.  18  *Johns.,  [*316 
447.  The  defendant  being  shown  to  be  the  as- 
signee of  the  lease,  was  liable  to  the  covenants, 
although  he  had  never  been  in  possession.  2 
Chit.  ?!.,  194,  n.  n  ;  7  East,  335.  The  defend- 
ant not  showing  an  eviction  cannot  deny  his 
landlord's  title  to  any  part  of  the  premises.  7 
T.  R.,  537;  2  Taunt.,  279;  Co.  Litt.,  47  b. 
Nor  can  he  claim  an  apportionment  of  rent. 
Co.  Litt.,  148  b;  8  Vin.  Abr.,  12.  If  there  be 
any  uncertainity  as  to  the  land,  or  the  quantity 
thereof,  intended  to  be  included  in  the  lease, 
the  acts  and  acquiescence  of  the  parties  ought 
to  have  a  controling  influence  in  the  determi- 
nation of  that  question.  15  Johns.,  471  ;  5 
Mass.,  355.  If,  in  the  description  of  an  estate 
in  a  deed,  there  are  particulars  sufficiently  as- 
certained to  designate  the  estate  intended  to 
be  granted,  the  addition  of  circumstances  false 
or  mistaken  will  not  affect  the  deed.  7  Johns. , 
217;  5  Cow.,  371.  The  possession  of  lot  No. 
2  by  the  defendant,  and  those  under  whom  he 
claim?,  under  the  lease  in  question,  for  near 
40  years,  shows  conclusively  the  lot  intended 
to  be  granted.  The  price  of  wheat  in  Albany, 
and  not  on  the  land,  ought  to  regulate  the 
amount  of  recovery  ;  it  was  in  Albany  and  not 
on  the*  land  that  the  rent  was  to  be  paid.  The 
plaintiff  is  entitled  to  interest ;  the  defendant 
was  in  fault  and,  therefore,  chargeable  with  it. 
5  Cow.,  144;  Id.,  615. 

Mr.  I.  Seelye,  for  defendant.  The  place  of 
beginning  of  the  land  demised  being  a  perma- 
nent monument,  viz. :  the  southeast  corner  of 
McNiel's  patent,  and  the  course  and  distance 
given  to  the  Springfield  patent  being  also  well 
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defined,  and  the  tract  capable  of  being  located 
to  absolute  certainty,  and  the  quantity  of  land 
included,  mentioned  in  the  lease,  instead  of  re- 
jecting the  boundaries  given  by  the  lease,  the 
number  of  the  lot  ought  to  have  been  rejected; 
4  Mass.,  196  ;  7  Johns.,  217  ;  17  Id.,  146  ;  and 
if  so,  the  lease  was  inoperative  and  void  in  con- 
veying premises  to  which  the  lessor  had  no 
title.  The  defendant  having  occupied  lot  No. 
2,  would  be  liable  for  the  use  and  occupation 
of  it,  but  cannot  be  charged  under  the  lease. 
317*]  *The  land  granted  being  to  extend  so 
far  north  as  to  include  100  acres,  there  is  an 
implied  covenant  that  it  should  contain  that 
quantity ;  and  the  defendant  having  offered  to 
prove  that  the  premises  located  contained  only 
80  acres,  there  was  a  breach  of  this  covenant 
which  the  defendant  had  a  right  to  insist  on, 
and  to  claim  an  apportionment  of  the  rent.  2 
Johns.,  37. 

The  counsel  also  relied  upon  the  other  points 
raised  at  the  trial,  though  he  did  not  argue 
them. 

By  the  Court,  Savage,  Ch.  J.  The  objec- 
tion to  the  sufficiency  of  the  proof  of  the  lease 
was  correctly  overruled ;  the  testimony  given 
was  all  that  is  required  by  the  rules  of  evi- 
dence. 4  Johns. ,  467.  I  can  see  no  possible 
objection  to  the  allowance  of  interest.  The 
value  of  the  wheat  became  due  Feb.  1,  in  each 
year,  in  consequence  of  the  default  of  the  de- 
fendant in  not  delivering  the  wheat  according 
to  contract ;  and  interest  is  as  much  the  right 
of  the  creditor  after  the  principal  becomes  pay- 
able as  the  principal  itself. 

The  defendant  objected  to  the  sufficiency  of 
the  proof  of  the  value  of  the  wheat,  but  on 
what  ground  is  not  stated.  The  proof  was  by 
a  witness  who  had  inquired  of  merchants  deal- 
ing in  the  article,  and  examined  their  books. 
This,  uncontradicted,  was  sufficient. 

The  defendant  then  objected  that  the  plaint- 
iff, having  stated  the  seisin  of  her  testator,  was 
bound  to  prove  it  ;  which  the  judge  overruled, 
and  correctly.  The  defendant  was  estopped 
from  denying  the  title  of  the  lessor. 

It  was  also  contended  that  the  plaintiff 
should  show  the  appointment  of  some  place  in 
the  City  of  Albany  for  the  delivery  of  the  wheat 
and  notice  to  the  defendant.  It  was  the  duty 
of  the  defendant  to  have  called  on  the  plaint- 
iff to  know  where  the  plaintiff  wished  to  have 
the  wheat  delivered,  and  then  to  have  de- 
livered it  at  such  a  place.  Co.  Litt.,  210  ;  4 
Cow. ,  452.  In  the  case  of  Remsen  v.  Conklin, 
18  Johns.,  450,  this  court  seemed  to  intimate 
that  upon  a  lease  like  the  present,  a  tender 
upon  the  land  would  have  been  good,  because 
rent  issuing  out  of  the  land  is  payable  on  the 
318*]  land  *where  no  place  is  appointed  ;  but 
here  a  place  is  appointed,  and  that  50  miles 
from  the  land.  The  authorities  relied  on  in  18 
Johns.,  450,  are  Co.  Litt.,  above  referred  to, 
and  Bac.  Abr.,  Tender,  C,  which  refer  to  Coke. 
I  understand  both  Litt.,  in  the  text  and  Coke 
in  the  Commentary  to  be  speaking  of  rent  pay- 
able, but  no  place  appointed  ;  and  in  that  case 
money,  if  the  rent  be  payable  in  money,  must 
be  tendered  to  the  landlord,  if  in  the  kingdom 
of  England  ;  if  the  rent  issue  out  of  the  land, 
it  is  payable  on  the  land,  and  a  tender  there  is 
good.  Here,  however,  the  rent  is  payable  in 
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Albany  ;  but  the  particular  storehouse  where 
the  wheat  is  to  be  deposited  is  not  named. 
What  then  is  to  be  done?  I  hold  the  tenant  is 
in  the  situation  of  an  obligor,  where  the  con- 
dition is  to  deliver  20  quarters  of  wheat.  To 
take  the  case  put  by  Coke,  the  obligor  in  such 
case  must  seek  the  obligee  to  know  where  he 
will  appoint  to  receive  it,  and  there  it  must  be 
delivered.  If  the  landlord  could  not  be  found, 
still  the  wheat  must  be  delivered  at  Albany  ; 
and  any  place  in  Albany,  under  such  circum- 
stances, would  probably  be  sufficient.  This 
discussion  may  be  unnecessary,  because  in  this 
case  there  is  no  pretense  of  a  tender  upon  the 
land  or  anywhere  else. 

As  to  the  other  objection,  that  the  defendant 
was  not  shown  to  be  in  the  possession  of  the 
premises,  it  is  sufficient  that  he  claimed  to  be 
the  assignee,  and  asserted  an  interest  in  the 
premises,  9  Cow.,  89,  besides,  it  appeared  that 
he  afterwards  paid  rent. 

The  next  and  principal  objections  are,  that 
there  is  in  the  lease  a  misdescription  of  the 
premises,  and  that  there  is  a  deficiency  in  the 
quantity  of  acres,  entitling  the  tenant  to  an  ap- 
portionment of  rent. 

The  lot  in  question  belongs  to  a  small  patent 
containing  but  four  lots,  being  numbered  from 
the  north.  That  part  of  the  description  which 
gives  the  number  of  the  lot  is  correct;  but  where 
the  lease  describes  the  lot  by  metes  and  bounds, 
it  describes  lot  No.  4  of  the  same  tract,  which 
was  never  owned  by  the  lessor,  nor  in  the  pos- 
session of  the  lessee  or  the  defendant.  The  rule 
laid  down  by  this  court  in  7  Johns.,  228,  as  to 
the  construction  of  grants,  is  this:  "If  there 
are  *certain  particulars  once  sufficiently [*3  Id 
ascertained,  which  designate  the  thing  intended 
to  be  granted,  the  addition  of  a  circumstance, 
false  or  mistaken,  will  not  frustrate  the  grant." 
The  same  rule  is  adopted  in  17  Johns. ,  156,  and 
5  Cow. ,  372.  Every  grant  must  be  so  construed, 
if  possible,  as  to  give  effect  to  the  intention  of 
the  parties.  This  lot  is  sufficiently  described 
by  the  number  and  patent;  and  had  the  descrip- 
tion stopped  there,  there  could  have  been  no 
ground  of  objection.  The  subsequent  descrip- 
tion by  metes  and  bounds  contains  premises 
which  the  lessor  never  owned  and  did  not  in- 
tend to  grant;  nor  did  the  lessee  or  the  defendant 
ever  suppose  that  any  other  premises  than  lot 
No.  2  were  intended  to  be  included  in  this  lease, 
nor  had  they  possession  of  any  other  premises. 
Here  has  been  a  practical  location  by  the  par- 
ties, which  shows  the  mistake  in  the  latter  part 
of  the  description  of  the  premises. 

As  to  the  last  objection,  it  is  answered  that 
there  has  been  a  long  acquiescence  in  the  loca- 
tion, and  payment  of  rent  for  the  whole  farm. 
There  is  no  pretense  of  any  eviction  by  a  par- 
amount title.  The  rent,  moreover,  is  not  pay- 
able by  the  acre;  18|  bushels  are  to  be  paid  for 
the  farm,  which  the  lessor  says  contains  100 
acres.  This  assertion  of  quantity  belongs  to 
that  part  of  the  description  which  is  not  ap- 
plicable to  the  lot  really  intended  by  both  par- 
ties to  be  included  in  the  lease.  I  reject  all  that 
follows  after  the  number;  and  if  the  parties  in- 
tended and  supposed  there  were  100  acres,  the 
quantity  is  mere  description.  It  is  the  lot  which 
is  conveyed,  and  whether  it  contain  more  or 
less  is  not  inquirable  into  in  this  action.  2 
Johns.,  37. 
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/  am,  therefore,  of  opinion  that  the  plaintiff 
must  have  judgment  upon  the  verdict,  with  inter- 
est upon  the  rent  after  it  was  due  titt  judgment. 

Description  o/ tend.  Cited  in— 6  N.  Y.,  24;  16  N. 
Y.,  272:  7  Lans.,  378 ;  36  Cal.,  619. 

Place  and  time  of  payment— interest  from  default. 
Limited— 17  Barb.,  456. 

Cited  in— 5  Wend.,  190  (21  Am.  Dec.,  212) ;  5  Den., 
57,139;  2N.  Y.,  140;  8  N.  Y.,  287  ;  UN.  Y.,85,92;  2 
Barb.,  669 ;  1  Duer,  285 ;  10  Bos..  439,  445  ;  1  E.  D.  S.. 
483.480;  57  Mo.,  122. 

Evidence  of  market  price.  Cited  in— 60  N.  Y.,  474 
(19  Am.  Rep.,  203) ;  72  N.  Y.,  454 ;  58  Barb.,  247 ;  66 
Barb.,  328 :  3  Wall..  141 ,  14 Mich.,  497  ;  42  Am.  Rep., 
523  (87  N.  C..  367). 

Covenant— Assignee  of  lease.  Cited  in— 19  N.  Y., 
93 :  32  Barb..  458,  467,  473 ;  41  Barb.,  647 ;  46  Barb.,  453. 


32O*]     *GIBSON  «.  WILLIAMS. 

Slander — Intention  of  Defendant  to  be  Deter- 
mined by  Jury — Ambiguous  Terms — Opinions 
of  Witnessed  Received  only  in  Matters  of  Science, 
etc. 

In  slander,  where  the  plaintiff  in  his  declaration 
after  setting  forth  the  words  spoken,  avers  that  the 
defendant,  by  means  of  the  words,  insinuated,  and 
meant  to  be  understood  as  charging  the  plaintiff 
with  the  crime  imputed,  and  that  the  defendant  was 
so  understood  by  the  hearers ;  whether  or  not  such 
was  the  intention  of  the  defendant,  is  a  question  of 
fact  to  be  determined  by  the  jury  upon  the  evidence 
adduced  in  support  of  the  averment. 

A  defendant  who  couches  his  slander  in  ambigu- 
ous terms,  in  the  hope  of  blasting  the  reputation  of 
his  neighbor  without  incurring  legal  responsibility, 
is  not  entitled  to  an  indulgent  construction  of  his 
words  either  from  the  court  or  the  jury. 

The  understanding  and  opinions  of  witnesses  are 
not  received  in  evidence.except  in  matters  of  science 
and  a  few  special  cases  resting  upon  peculiar  cir- 
cumstances. It  is  the  business  of  witnesses  to  state 
facts,  and  it  is  the  province  of  the  jury,  under  the 
direction  of  the  court,  to  draw  the  necessary  infer- 
ences or  conclusions. 

Citations— 5  Johns.,  211 ;  Stark.,  Sland.,  ch.  20 ;  2 
Stark.  Ev.,  861 ;  4  Cow.,  i55 ;  1  Wend.,  196. 

THIS  was  an  action  of  slander,  tried  at  the 
Oneida  Circuit  in  Oct.,  1828,  before  the 
Hon.   Nathan  Williams,  one  of   the    Circuit 
Judges. 

The  declaration  contained  two  counts.  The 
words  charged  in  the  first  count  to  have  been 
spoken  by  the  defendant,  were  as  follows  : 
"There  is  a  thief  in  the  neighborhood;  I  have 
lost  hanis,  dried  beef,  cheese  and  flour,  and  the 
man  who  stole  them  was  caught  in  my  cheese- 
room  by  my  wife,  and  she  could  name  the  man 
if  put  under  oath.  I  will  not  call  names  for 
fear  of  being  sued  for  slander,  but  the  thief 
lives  between  here  and  my  house."  These 
words  were  laid  with  proper  innuendoes,  and 
then  the  plaintiff  averred  that  at  the  time  of  the 
speaking,  &c.,  the  defendant  was  at  the  house 
of  one  Putnam  Bigelow;  that  the  house  of  the 
plaintiff,  where  he  then  resided,  was  situated 
between  the  house  of  Bigelow  and  the  house 
of  the  defendant,  and  that  there  was  no  house 
other  than  that  of  the  plaintiff,  and  that  no  man 
other  than  the  plaintiff  resided  between  the 
house  of  Bigelow  and  the  house  of  the  defend- 
ant. He  further  averred  that  the  defendant, 
by  the  speaking  of  these  words,  insinuated  and 
meant  to  be  understood  as  charging  the  plaintiff 
with  being  a  thief  and  with  having  stolen  his 
321*]  hams,  &c.,  and  *that  the  words  were 
so  understood  by  the  citizens  in  whose  hearing 
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they  were  spoken.  The  words  as  laid  in  the 
second  count  were,  "he  (meaning  the  plaintiff) 
is  a  thief  and  has  stolen  hams,  dried  beef, cheese 
and  flour  out  of  my  buttery."  The  defendant 
pleaded  the  general  issue. 

The  plaintiff  proved  that  in  the  year  preced- 
ing the  trial,  the  defendant  repeatedly  said  that 
there  was  a  thief  in  the  neighborhood,  that 
hams,  dried  beef,  butter,  cheese  and  flour  had 
been  stolen  from  his  house,  that  the  theft  had 
taken  place  on  the  2d,  3d  or  4th  of  Apr. ,  and 
that  on  Apr.  16  his  wife  had  discovered  a  man 
stealing  his  way  out  of  the  house;  on  being 
asked  whether  she  could  tell  who  the  man  was, 
he  said  she  could  tell  under  oath  who  she 
thought  he  was.  He  told  one  witness  that  he 
had  sent  word  to  the  plaintiff,  by  the  plaintiff's 
son,  that  if  he  did  not  stop  driving  his  cattle 
that  way,  he  would  put  him  in  mind  of  the  3d 
and  16th  of  Apr. ;  and  the  son  of  the  plaintiff 
testified  that  the  defendant  had  sent  such  mes- 
sage by  him,  that  he  asked  the  plaintiff  to  ex- 
plain what  he  meant  by  the  3d  and  16th  of  Apr. , 
but  he  did  not  do  it.  Putnam  Bigelow  testi- 
fied that  the  defendant  told  him  that  there  was 
a  thief  in  the  neighborhood,  and  that  he  lived 
east  of  him,  the  defendant,  within  two  miles  ; 
that  he  had  lost  hams,  butter,  cheese  and  flour 
put  of  his  house,  that  his  wife  caught  the  man 
in  the  back  room  in  the  night.  This  witness  as 
well  as  others  testified  that  he  had  frequently 
heard  the  defendant  sing  some  doggerels  upon 
the  same  subject,  the  concluding  line  of  which 
was,  'he  will  sue  me  for  slander  or  his  name  I 
could  tell.'  This  witness  was  asked  by  the 
plaintiff's  counsel  whether  he  understood  who 
the  defendant  meant  to  charge  with  being  a 
thief.  The  question  was  objected  to  and  over- 
ruled. The  testimony  of  another  witness,  one 
Andrew  Foley,  was  similar  to  that  of  Bigelow. 
He  said  he  understood  who  the  defendant 
meant;  but  on  the  objection  of  the  defendant's 
counsel,  the  judge  would  not  permit  him  to 
state  the  name  of  the  person  whom  he  under- 
stood to  be  charged.  A  Mrs.  Foley  testified  to 
an  accidental  meeting  between  the  parties,  at 
which  the  defendant  evinced  some  embarrass- 
ment.and  on  *being  subsequently  inter-  [*322 
rogated  as  to  the  cause  of  it,  he  said  that  he  al- 
ways dreaded  the  beginning  of  war  ;  that  be 
haa  known  the  plaintiff  as  well  16  years  ago  as 
now;  not  quite  so  well,  for  every  new  trick 
counted  one.  It  was  proved  that  the  plaintiff 
lived  east  of  the  defendant,  and  between  the 
houses  of  the  defendant  and  Putnam  Bigelow, 
but  that  there  were  also  a  number  of  other  per- 
sons residing  within  two  miles  east  of  the  de- 
fendant. 

The  plaintiff  having  rested,  on  a  motion  for 
a  nonsuit,  the  judge  expressed  his  opinion  that 
the  evidence  was  too  loose  and  uncertain  to 
sustain  either  count  in  the  declaration.  The 
plaintiff  excepted  to  the  opinion,  but  submitted 
to  a  nonsuit  with  leave  to  apply  to  set  it  aside. 
Application  was,  accordingly,  made  by  the 
plaintiff. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.    The 

6"  idge  erred  in  not  permitting  the  witnesses 
igelow  and  Foley  to  testify  whom  they  un- 
derstood was  charged  by  the  defendant  with 
being  the  thief  he  alluded  to.  If  they  were  au- 
thorized, from  what  was  said,  to  believe  that  it 
was  the  intention  of  the  defendant  to  charge 
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the  plaintiff  as  the  offender,  their  testimony 
•ought  to  have  been  received.  2  Wend.,  534. 
After  stating  the  words  and  circumstances,  the 
witnesses  may  be  asked  to  whom  they  under 
stood  the  defendant  meant  to  apply  the  charge. 
2  Stark.  Ev.,  846,  861,  This  must  be  so;  for 
it  is  in  the  understanding  of  the  witnesses  that 
the  charge  applies  to  a  particular  person,  that 
the  injury  consists. 

The  evidence  given  ought  to  have  been  sub- 
mitted to  the  jury,  it  being  sufficient  to  entitle 
the  plaintiff  to  recover.  The  slanderous  words 
as  laid  in  the  declaration  were  proved;  the 
only  variance  was  as  to  the  location  of  the  per- 
son intended  to  be  charged,  which  was  not 
material.  1  Phil.  Ev.,.162;  1  Maule  &  S.,  287. 

Mr.  W.  C.  Noyes,  for  defendant.  What- 
ever the  rule  may  be  in  England,  it  is  not  com- 
petent here  for  a"  witness  to  state  to  whom  he 
understood  the  words  to  apply.  Starkie,  it  is 
admitted,  lays  down  the  rule  differently,  but 
he  is  usupported  by  the  authority  of  any  de- 
323*]  cided  case.  A  witness  can  testify  *only 
to  facts  or  declarations;  his  understanding  of 
the  intention  of  a  party  is  not  evidence;  it  is  a 
matter  resting  entirely  in  his  own  mind,  and 
which  cannot  be  disproved,  and  there  would 
be  no  possibility  of  convicting  him  of  perjury 
on  the  ground  of  such  evidence.  1  Wend.,  191. 

A  witness  is  not  allowed  to  testify  to  the  im- 
port of  words,  for  if  so,  a  party  might  be  ren- 
dered accountable  for  the  misunderstanding  of 
the  witness;  the  court  and  jury  are  to  construe 
the  words,  and  not  the  witness.  1  Wend.,  510. 
Twelve  men,  and  not  one,  must  determine  who 
was  meant.  The  witness  is  to  state  the  words 
and  facts,  and  not  his  acceptation  of  them.  6 
Cow.,  162.  In  matters  of  science  and  skill,  the 
understanding  of  witnesses  may  be  shown;  3 
Cow  ,  231;  5  East,  463;  but  an  innuendo  can- 
not be  proved.  3  St.  Tr.(  1058,  1059.  The 
•question,  however,  is  expressly  decided  in  Van 
Vechten  v.  Hopkins,  5  Johns.,  211, where  it  was 
offered  to  be  proved  that  a  witness  from  read- 
ing a  libel,  applied  it  to  the  plaintiff  and  under- 
stood him  to  be  the  person  intended ;  the  evi- 
dence was  overruled,  and  the  decision  at  Nisi 
Prius  confirmed  in  bank. 

The  averments  in  the  first  count  of  the  dec- 
laration were  not  sustained,  and  the  judge  cor- 
rectly decided  that  the  evidence  was  insuffi- 
cient to  submit  the  case  to  the  jury.  1  Chit. 
145;  Stark.,  Slander,  310,  275;  Salk.,  604  ;  2 
Esp.  N.  P.,  491;  5  Cow.,  513;  2  Phil.  Ev.,  97. 

Mr.  Spencer,  in  reply,  said  that  the  de- 
cision in  Van  Vechten  v.  Hopkins  did  not  apply 
to  oral  slander.  Where  the  slander  is  by  writ- 
ing, a  court  and  jury  are  as  competent  to  judge 
of  its  application  as  a  witness,  and  therefore 
the  understanding  of  the  witness  of  the  intent 
of  the  defendant  in  that  case  was  correctly  ex- 
cluded; but  where  the  slander  is  by  speaking 
and  not  by  writing,  it  may  be  indispensable  to 
learn  how  the  witnesses  understood  the  de- 
fendant: for  what  to  the  court  and  jury  might 
seem  entirely  inapplicable  to  the  plaintiff,  to 
the  witnesses,  from  their  knowledge  of  the  par- 
ties and  their  peculiar  circumstances,  might  be 
as  plain  as  though  the  plaintiff  was  named. 

324*]  *By  the  Court,  Sutherland,  J.  The 
charge  complained  of  in  the  declaration  not 
having  been  made  against  the  plaintiff  by 
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name,  it  became  necessary  for  him  to  show, 
either  by  a  colloquium  or  averments,  that  he  was 
the  person  intended,  and  that  the  defendant 
meant  to  be  understood  as  charging  him  with 
having  stolen  his  property. 

The  substantial  words,  that  is,  the  words  im- 
puting the  crime,  were  proved  as  laid  in  the 
first  count.  But  the  words  which  located  the 
residence  of  the  thief  and  designated  the  per- 
son intended  to  be  charged,  were  not  proved 
as  laid.  That  part  of  the  count  is  as  follows: 
"  I  (the  defendant)  will  not  call  names  for  fear 
of  being  sued  for  slander;  but  the  thief  lives 
between  here  (the  house  of  Putnam  Bigelow 
where  the  words  were  spoken)  and  my  house;" 
and  the  plaintiff  then  avers  that  he  was  the 
only  person  who  lived  between  Bigelow's  and 
the  defendant,  and  the  averment  is  sustained 
by  the  evidence.  But  the  words  proved  in  re- 
lation to  the  residence  of  the  thief  are  not  that 
he  lived  between  Bigelow's  and  the  defendant, 
but  that  he  lived  east  of  the  defendant,  and 
within  two  miles.  These  are  not  only  different 
words  from  those  charged,  but  it  is  shown  that 
several  persons  besides  the  plaintiff  lived  with- 
in two  miles  east  of  the  defendant,  and  of 
course  that  they  might  as  well  have  been  in- 
tended as  the  plaintiff. 

But  the  plaintiff  further  avers  that  the  de- 
fendant, by  means  of  the  said  words,  insinu- 
ated and  meant  to  be  understood  as  charging 
him,  the  plaintiff,  with  being  a  thief,  and  with 
having  stolen  his,  the  defendant's,  hams,  beef 
and  flour,  &c.,  and  that  the  defendant  was  so 
understood  by  the  persons  in  whose  hearing 
the  words  were  spoken.  Whether  such  was  the 
intention  of  the  defendant  was  a  question  of 
fact  to  be  determined  by  the  jury  upon  the  evi- 
dence presented  to  them  upon  the  trial.  Van 
Vechten  v.  Hopkins,  5  Johns.,  211.  Averments 
are  the  subject  of  proof,  though  innuendoes 
are  not.  Idem.,  and  Stark.,  Slander,  304,  ch. 
20,  and  cases  there  cited. 

I  think  there  was  evidence  eough  to  go  to 
the  jury  in  support  of  the  averment  that  the 
plaintiff  was  the  person  whom  the  defendant 
intended  to  charge,  independently  of  the  testi- 
mony *of  Bigelow  and  Foley,  which  [*325 
was  excluded  by  the  judge.  That  the  defend- 
ant intended  to  charge  the  crime  upon  some 
particular  individual  there  can  be  no  question. 
It  was  not  a  general  allegation  that  his  prop- 
erty had  been  stolen.  But  he  declared  that  his 
wife  saw  the  thief  and  would  declare  under 
oath  who  she  thought  he  was.  That  he  lived  in 
the  neighborhood,  and  east  of  the  defendant's 
house  and  within  two  miles.  The  property 
was  also  alleged  to  have  been  stolen  on  the  3d 
and  16th  of  Apr. ;  and  the  defendant  told  An- 
drew M.  Foley  that  he  had  sent  word  to  the 
plaintiff,  by  his  son  Ira  Gibson,  that  if  he  did 
not  stop  driving  his  cattle  that  way,  he  would 
put  him  in  mind  of  the  3d  and  16th  of  Apr. 
And  Ira  Gibson  testified  that  such  a  message 
was  sent  by  the  defendant  to  his  father  by  the 
witness.  That  the  witness  asked  the  defendant 
to  explain  what  he  meant  by  the  3d  and  16th 
of  Apr. ;  but  he  did  not  explain.  The  testi- 
mony of  Mrs.  Foley  upon  this  point  is  also  en- 
titled to  some  weight. 

If  the  jury  upon  this  evidence  had  found  a 
verdict  for  the  plaintiff,  I  think  we  should  not 
hape  set  it  aside  and  granted  a  new  trial.  A 
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•defendant  who  will  couch  his  slanders  in  am- 
biguous terms,  in  the  hope  of  blasting  the  rep- 
utation of  his  neighbor,  without  incurring  any 
legal  responsibility,  cannot  claim  an  indulgent 
•construction  of  his  words  either  from  the  court 
or  the  jury.  The  evidence,  I  think,  would  jus- 
tify the  conclusion  that  the  plaintiff  was  the 
person  alluded  to.  The  judge  erred,  therefore, 
-in  nonsuiting  the  plaintiff. 

The  testimony  of  Bigelow  and  Foley  as  to 
whom  they  understood  the  defendant  to  mean 
by  the  infamous  thief,  &c.,  was  properly  ex- 
cluded. Mr.  Starkie,  in  his  Treatise  on  Evi- 
dence, Vol.  II.,  861,  seems  to  consider  this  spe- 
cies of  evidence  as  admissible.  He  says  the 
•colloquium  and  other  averments,  which  con- 
nect the  words  or  libel  with  the  plaintiff  or 
subject,  must  next  be  proved.  This  is  usually 
done,  he  remarks,  by  the  testimony  of  one  or 
more  witnesses,  who  know  the  parties  and  the 
•circumstances,  and  who  state  their  opinion  and 
judgment  as  to  the  intention  of  the  defendant 
to  apply  his  words  or  libel  to  the  party  or  cir- 
cumstances as  alleged.  It  seems  to  be  suffi- 
cient, he  continues,  if  the  witness  in  the  first 
326*]  *instance  state  his  general  belief  and 
opinion  as  to  the  defendant's  meaning,  without 
•disclosing  his  reasons,  leaving  it  to  the  defend- 
ant, if  he  think  proper,  to  inquire  as  to  the 
grounds  and  reasons  which  support  that  con- 
clusion. Mr.  Starkie  cites  no  case  as  authori- 
ty in  support  of  these  positions,  and  it  is  be- 
lieved that  none  can  be  found;  nor  is  the  doc- 
trine asserted,  as  far  as  I  have  been  able  to  dis- 
cover, by  any  other  writer  upon  the-  law  of 
libel  or  the  rules  of  evidence.  It  is  an  ele- 
mentary principle  in  the  law  of  evidence  that 
the  understanding  and  opinions  of  witnesses 
are  not  to  be  received  except  in  matters  of 
science,  and  a  few  other  special  cases,  resting 
upon  peculiar  circumstances.  M'Kee  v.  Nel- 
son, 4  Cow.,  855;  Murray?.  Sethune,  1  Wend., 
196.  It  is  the  business  of  witnesses  to  state 
facts,  and  it  is  the  province  of  the  jury,  under 
the  direction  of  the  court,  to  draw  such  infer- 
ences or  conclusions  from  those  facts  as  in 
their  Judgment  they  will  warrant. 

In  Van  Vechten  v.  Hopkins,  5  Johns.,  211, 
the  plaintiff  offered  a  witness  to  prove  that 
from  reading  the  libel  he  applied  it  to  the 
plaintiff  and  understood  him  to  be  the  person 
intended.  This  evidence  was  overruled  by 
Judge  Spencer,  who  tried  the  cause,  on  the 
ground  that  it  was  the  province  of  the  court  to 
determine,  from  a  perusal  of  the  libel,  whether 
it  was  intended  to  apply  to  the  plaintiff  or  not. 
Upon  a  motion  for  a  new  trial,  it  was  held  that 
whether  the  libel  was  published  of  and  con- 
cerning the  plaintiff  was  a  question  of  fact 
which  belonged  to  the  jury  and  not  to  the  court 
to  decide.  But  it  was  also  held  that  the  evi- 
dence was  properly  excluded,  and  the  court  re- 
mark, that  the  intention  of  the  defendant  is 
not  the  subject  of  proof  in  the  way  here  at- 
tempted. It  is  the  mere  opinion  of  the  witness 
which  cannot  and  ought  not  to  have  any  in- 
fluence upon  the  verdict;  and  the  judge  who 
delivered  the  opinion  of  the  court  observed, 
that  this  kind  of  evidence  had,  he  believed, 
frequently,  though  he  thought  erroneously, 
been  admitted  atjVtst  Prius.  It  is  true  that  in 
that  case  there  was  no  express  averment  that 
the  plaintiff  was  the  person  to  whom  the  de- 


fendant intended  to  apply  the  charge;  but  it  is 
obvious  that  if  there  had  been,  it  would  not 
have  altered  or  affected  the  views  of  the  court 
to  which  I  *have  adverted.  If  there  [*327 
had  been  such  an  averment,  then  the  plaintiff 
might  have  introduced  evidence  in  its  support; 
for  an  averment  may  be  proved,  an  innuendo 
cannot.  But  an  averment  must  be  proved  by 
competent  evidence,  and  not  by  the  opinions 
or  understanding  of  witnesses. 
Nonsuit  set  aside  and  new  trial  granted. 

Slander— Innuendo— Intent  and  effect  question  for 
jury.  Cited  in— 15  Wend.,  235 ;  17  Wend.,  429 ;  16  N. 
Y.,  376 ;  6  Barb..  47 ;  7  Barb.,  261 :  5  How.  Pr..  176  ;  17 
How.  Pr.,  73 ;  38  Wis.,  273  ;  27  Ind.,  530  ;  5  Am.  Rep., 
517  (43  Miss.,  710) ;  13  Am.  Rep..  171  (44  CaJ.,  644). 

Testimony— Facts,  not  opinions,  wanted— Excep- 
tions. Cited  in— 7  Wend.,  569  (22  Am.  Dec.,  602) ;  3 
Keyes,  583:  3 Trans.  App.,  138 ;  7  Barb.,  328 ;  32  Barb., 
321 ;  36  Barb.,  441 ;  16  How.  Pr.,  324 ;  34  Cal.,  60 :  52 
111.,  240;  73  Pa.,  335. 


JACKSON,  ex  dem.  WOOD,  v.  SALMON. 

Ejectment — Tenant  from  Year  to  Year. 

A  tenant  for  one  year  holding  over  is  a  tenant 
from  year  to  year,  and  entitled  to  notice  to  quit  be- 
fore an  ejectment  can  be  brought  against  him. 

A  person  coming  in  under  such  tenant  stands  in 
the  same  relation  to  the  landlord,  and  is  also  en- 
titled to  notice  to  quit. 

Citation— 4  Cow.,  349. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Onondaga  Circuit  in  Feb..  1828,  before 
the  Hon .  Enos  T.  Throop,  one  of  the  Circuit 
Judges. 

It  was  shown  on  the  trial  that  one  Wells  en- 
tered into  the  possession  of  40  acres  of  land  in 
the  month  of  Mar.,  1824,  as  a  tenant  of  the 
lessor  of  the  plaintiff  for  one  year,  to  work  the 
same  on  shares.  He  held  over.  In  May,  1826, 
the  defendant  entered  under  Wells  (Wells  re- 
maining in  possession),  to  work  the  land  on 
shares;  and  on  the  14th  of  the  same  month  an 
ejectment  was  commenced  against  him.  The 
plaintiff  was  nonsuited  for  the  reason  that  the 
defendant  was  a  mere  cropper;  that  Wells  was 
the  real  tenant  and,  remaining  in  possession, 
the  action  should  have  been  brought  against 
him.  A  motion  was  made  to  set  aside  the  non- 
suit. 

Mr.  J.  R.  Lawrence,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  the  case  is,  whether  the  defendant 
was  entitled  to  notice  to  quit.  Wells  entered 
into  possession  lawfully;  he  hired  the  premises 
for  one  year,  and  continued  in  possession  after 
that  period;  he  was  tenant  from  year  to  year, 
and  was  entitled  to  *notice  before  an  [*3i28 
ejectment  could  be  brought  against  him.  The 
defendant  coming  in  under  Wells,  stands  in 
the  same  relation  to  the  lessor.  A  tenant  for 
a  year,  holding  over,  is  tenant  from  year  to 
year,  and  not  at  will;  but  if  at  will,  he  was 
entitled  to  notice.  4  Cow.,  349. 

We,  therefore,  refuse  to  set  aside  the  nonsuit. 

Cited  in-11  Wend.,  680;  70  N.  Y.,  186 ;  3  Barb.,  579 
7  Barb..  199;  5  How.  Pr..  87;  16  How.  Pr..  459;  19 
How.  Pr.,  31 :  1  Daly,  384 :  11  Leg.  Obs..  93 ;  40  Ind., 
fc>7  ;  «  Ind.,  220;  39  Mo.,  180;  26  Am-  Rep.,  571  (TON. 
Y.,  180). 


NOTE.— Landlord  anil  tenant— Tenancy  fmm  year 
to  year— What  constitute*—  \ntife  f<>  </m"f.  For  full 
discussion,  see  Jackson  v.Wilaey,  9  Johns.,  867,  note. 
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BANK  OF  GENEVA  «.  HOWLETT. 

Negotiable  Paper— Notice  of  Protest— Sufficient  if 
Sent  to  Indorsee's  usual  Postoffice— Mistake  in 
Name  of  Postoffice. 

Where  an  Indoraer  resided  In  one  town,  within  2^ 
miles  of  a  postofflce,  and  carried  on  business  m 
another  town,  where  there  was  also  a  postofficeat 
the  distance  of  4}^  miles  from  his  residence,  and  he 
received  letters  and  kept  a  postage  account  at  the 
latter  office,  it  was  held  that  notice  of  protest  of  a 
note  might  be  sent  to  either  place. 

It  is  not  indispensable  that  notice  should  be  sent 
to  the  office  nearest  to  the  residence  of  the  party, 
nor  even  to  the  town  in  which  he  resides ;  it  is  suf- 
ficient if  it  be  sent  to  the  office  to  which  he  usually 
resorts  for  his  letters. 

A  mistake  in  the  name  of  the  postoffice  to  which 
a  notice  of  protest  is  directed,  does  not  render  the 
notice  inoperative,  where  it  appears  that  the  post- 
office  is  as  well  known  by  one  name  as  the  other ;  a 
notice  directed  to  Geddesburgh  when  it  should  have 
been  Geddes,  was  accordingly  holden  good. 

Citations— 16  Johns.,  218 ;  1  Pet.,  578,  582,  583 :  10 
Johns.,  411 :  11  Johns.,  490 :  15  Johns.,  168 ;  2  Cow., 
766,767:  3  Wend.,  408;  8  Wheat.,  838;  4  Yeates,  220, 
223;  9  Mass.,  49 ;  3  Bos.  &  P.,  154. 

THIS  was  an  action  of  assumpsit  against  the 
defendant  as  the  indorser  of  a  promissory 
note,  tried  at  the  Onondaga  Circuit  in  Feb., 
1828,  before  the  Hon.  Enos  T.  Throop,  then 
one  of  the  Circuit  Judges. 

The  defendant  was  the  indorser  of  a  prom- 
issory note  for  $1,250,  due  at  the  Bank  of 
Geneva,  Mar.  25,  1826,  which  was  protested 
for  non-payment;  and  the  principal  question 
in  the  case  was,  whether  due  notice  of  non- 
payment was  given  to  the  defendant.  The 
Cashier  of  the  Bank  testified  that  he  as  notary 
protested  the  note;  that  when  it  was  presented 
for  discount  he  was  a  teller  in  the  Bank  and 
received  it,  and  inquired  of  the  person  who 
brought  it  for  the  nearest  postoffice  to  the  resi- 
dence of  the  defendant,  and  was  informed  it 
was  Geddesburgh,  of  which  he  at  the  time 
made  an  entry.  When  the  note  was  protest- 
ed, he  directed  the  notice  of  protest  to  the  de 
fendant  at  Geddesburgh  and  put  it  into  the 
329*]*postoffice.  He  did  not  recollect  wheth- 
er he  superscribed  the  name  of  the  county  on 
the  notice  of  protest,  but  such  was  his  usual 
custom.  The  note  in  question  was  the  last  of 
a  series  of  notes  indorsed  by  the  defendant  for 
the  same  drawer;  the  first  note  was  payable  in 
90  days,  and  the  93d  day  from  its  date  was 
Sunday,  the  discount  upon  which  was  taken 
for  93  days;  upon  the  note  in  question  the  in- 
terest was  taken  in  advance,  and  such  was  the 
invariable  custom  of  the  Bank. 

From  the  evidence  on  the  part  of  the  de- 
fendant and  the  further  testimony  on  the  part 
of  the  plaintiffs  the  following  facts  appeared  : 
The  defendant  resided  and  has  resided  for  up- 
wards of  20  years  on  the  same  farm,  in  the 


Town  of  Onondaga  ;  there  is  not  a  postoffice 
of  the  name  of  Geddesburgh  in  this  State  or  in 
the  U.  S.,  but  there  is  a  postoffice  of  the  name 
of  Geddes  in  the  Town  of  Salina,  in  Onondaga 
Co.,  in  this  State,  and  one  of  the  name  of  Get- 
tysburgh  in  Adams  Co.,  Pa.  Geddes  is  known 
as  well  by  the  name  of  Geddesburgh  as  Geddes, 
and  packages  in  the  mails  are  as  frequently  di- 
rected to  Geddesburgh  as  to  Geddes,  except 
from  the  large  offices.  There  is  a  postoffice  in 
the  Town  of  Onondaga, called  Onondaga  Hill  or 
C.  H.,  from  which  the  defendant  resides  about 

miles ;  the  distance  from  his  residence  to 
Geddes  is  4^  miles.  In  the  year  1826.  and  for 
several  years  previous  thereto,  the  defendant 
was  engaged  in  the  making  of  salt  and  in  the 
slaughtering  of  beef  at  Geddes  and  in  the  neigh- 
borhood thereof ,  which  businesses  he  carried  on 
by  the  aid  of  partners  ;  he  also  had  salt  works 
at  Geddes  which  he  carried  on  individually,and 
which  he  superintended  continually  in  the  fall 
of  1825  and  winter  of  1826.  The  letters  di- 
rected to  the  firms  of  which  he  was  a  member 
and  in  which  his  name  appeared,  were  always- 
directed  to  Geddes  ;  letters  sent  to  the  defend- 
ant individually  were  generally  directed  to  the 
postoffice  at  Onondaga  Hill  or  C.  H. ;  he  re- 
ceived but  few  private  letters  at  the  postoffice 
at  Geddes,  but  he  kept  a  postage  account  there, 
and  he  or  his  sons  were  in  the  habit  of  calling 
at  that  office  for  letters.  And  in  Apr.,  1826, 
he  received  two  letters  at  that  *office,  [*33<> 
post-marked  Geneva,  the  location  of  the  Ge- 
neva Bank,  on  Apr.  16  and  26,  one  of  which 
was  from  the  cashier  of  the  Bank  on  the  sub- 
ject of  the  note  in  question,  reminding  him  that 
it  was  overdue  and  must  be  attendee!  to,  and 
the  other  was  from  the  president  of  the  Bank. 

The  judge  charged  the  jury,  that  the  plaint- 
iffs had  a  right  to  take  interest  in  advance  on 
the  note  in  question,  and  that  the  taking  of  in- 
terest on  the  first  note  for  the  whole  number 
of  the  days  of  grace,  although  the  last  day  was 
Sunday,  did  not  render  the  transaction  usuri- 
ous ;  that  the  only  question  for  their  consid- 
eration was,  whether  a  notice  was  sent  to  the 
defendant  at  Geddesburgh,  Onondaga  Co., and 
if  they  were  satisfied  that  it  was  sent,  the  plaint- 
iffs were  entitled  to  a  verdict.  The  defendant 
excepted,  and  the  jury  found  a  verdict  for  the 
defendant  ;  which  was  now  moved  to  be  set 
aside. 

Messrs.  C.  Butler  and  S.  M.  Hopkins, 
for  plaintiffs. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  ver- 
dict is  clearly  against  the  weight  of  evidence. 
Charles  A.  Cook,  the  Cashier  and  notary  of  the 
Bank,  testified  that  he  regularly  protested  the 
note  on  the  day  it  became  due,  and  sent  notice 


NOTE.— Negotiable  paper— Notice  of  dishonor- 
Where  to  he  (tent. 

Where  the  party,  to  whom  notice  is  to  be  sent,  lives 
at  one  place  and  does  business  at  another,  or  where 
he  does  business  at  two  places,  notice  may  be  sent 
to  either  place.  Montgomery  Co.  Bank  v.  Marsh,  7 
N.  Y.,  481 :  Reid  v.  Payne,  16  Johns.,  218;  Cuyler  v. 
Nellis.  4  Wend.,  398 ;  Bank  of  Columbia  v.  Lawrence, 
28  U.  S.  (1  Pet.),  578 ;  Bank  of  the  U.  8.  v.  Carneal,  27 
U.  8.  (2  Pet.),  549;  Shelburne  Falls  Ntl.  Bank  v. 
Townsley,  102  Mass.,  177 :  Bank  of  Louisiana  v. 
Tour  mi  lion,  9  La.  Ann.,  132;  Rand  v.  Reynolds,  2 
Gratt.,  171. 

\otice  sent  to  former  residence,  in  case  of  removal 
of  the  party  entitled  to  such  notice,  is  sufficient,  if  the 
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holder  had  no  notice  of  the  change  of  residence. 
The  holder  may  presume  continued  residence  in  the 
absence  of  knowledge  to  the  contrary.  Bank  of 
Utica  v.  Phillips,  3  Wend.,  408;  Bank  of  Utica  v. 
Davidson,  5  Wend.,  587:  Requa  v.  Collins,  51  N.  Y.» 
148  ;  Hunt  v.  Fish,  4  Barb.,  324 ;  Morris  v.  Husson,  4 
Sandf.,  93;  Ward  v.  Perrin,  54  Barb.,  89;  Harris  v. 
Memphis  Bank,  4  Humph.,  519 ;  Farmers'  Bank  v. 
Harris,  2  Humph.,  311 ;  Knott  v.  Venable,  42  Ala., 
186 ;  Dunlop  v.  Thompson,  5  Yerg.,  67 ;  Saco  Natl. 
Bank  v.  Sanborn,  63  Me.,  340.  See.  generally,  Dan. 
Neg.  Inst.,  sees.  1020-1034,  and  authorities  cited: 
Bank  of  Utica  v.  Phillips,  3  Wend..  408,  note,  and 
other  notes  there  cited. 
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thereof  on  the  same  day  to  the  defendant,  di- 
rected to  him  at  Geddesburgh,  and  put  the  no- 
tice in  the  postofflce  at  Geneva.  He  did  not 
recollect  whether  he  put  the  county  on  the  no- 
tice of  protest,  but  it  was  his  custom  to  do  so. 

It  was  shown,  on  the  part  of  the  defendant, 
that  the  legal  name  of  the  postofflce  near  which 
the  defendant  resided  was  Geddes.  not  Geddes- 
burgh ;  but  all  the  witnesses  concurred  in  stat- 
ing that  it  was  known  as  well  by  the  one  name 
as  the  other,  and  that  at  least  half  the  people 
called  it  Geddesburgh;  and  Mr.Earle.the  post- 
master at  Onondaga  Hill,  within  a  few  miles 
of  Geddes,  testified  that  until  lately  he  sup- 
posed the  name  of  the  postofflce  was  Geddes- 
burgh, and  if  a  letter  was  put  in  his  office  di- 
rected to  Geddesburgh,  he  should  forward  it 
to  Geddes.  He  further  stated  that  there  was 
no  postofflce,  either  in  this  State  or  in  the  U. 
S.,  of  the  name  of  Geddesburgh.  John  Wil- 
331*]  kinson,  the  postmaster  at  *Syracuse, 
testified  that  packages  in  the  mails  were  as  fre- 
quently directed  to  Geddesburgh  as  Geddes, ex- 
cept from  the  large  offices.  Upon  this  testi- 
mony there  can  be  no  question,  if  the  notice 
was  directed  to  Geddesburgh  without  the  name 
of  the  county,  that  it  was  sent  to  Geddes.  But 
the  fair  intendment  from  the  testimony  of  the 
notary  is,  that  the  name  of  the  county  was  also 
part  of  the  superscription.  It  was  his  general 
custom  so  to  direct  his  notices,  and  no  circum- 
stance is  stated  to  induce  the  belief  that  he  de- 
parted from  it  in  this  instance.  The  verdict, 
therefore,  under  the  charge,  should  have  been 
for  the  plaintiff. 

The  judge  decided,  as  a  question  of  law,  that 
the  notice  was  good,  if  it  was  sent  to  the  Ged- 
des or  Geddesburgh  postoffice.  It  was  prop- 
erly assumed  as  a  question  of  law.  and  the 
opinion  of  the  judge  was  correct. 

The  evidence  shows  that  although  the  de- 
fendant resided  a  mile  and  a  half  or  two  miles 
nearer  to  the  postoffice  at  Onondaga  Hill  than 
to  Geddes,  still  that  Geddes  was  his  place  of 
business,  where  he  carried  on  the  manufactur- 
ing of  salt  and  the  slaughtering  and  packing 
of  beef;  that  he  received  letters  at  both  offices. 
More  letters  for  him  individually  were  received 
through  the  office  at  Onondaga  C.  H.  than  at 
Geddes;  but  all  the  company  letters  were  di- 
rected to  the  latter  office.  The  defendant  or 
his  sons  were  in  the  habit  of  calling  for  letters 
at  the  Geddes  office,  and  he  kept  a  postage  ac- 
count there.  Under  such  circumstances.notice 
directed  to  either  office  would  be  good.  It  is 
not  indispensable  that  the  notice  should  be  sent 
to  the  office  nearest  to  the  residence  of  the 
party,  nor  even  to  the  town  in  which  he  re- 
sides. It  is  sufficient  if  it  be  sent  to  the  office 
to  which  he  usually  resorts  for  his  letters,  and 
where  he  would  probably  receive  it  as  soon  as 
at  the  office  nearer  to  him.  Reid  v.  Payne,  16 
Johns.,218;lPet.,578;10Jphns.,411;ll/d.,490. 
VVhen  a  party  has  a  dwelling-house  and  count- 
ing-house, or'  other  place  of  business  in  the 
same  place  or  town,  notice  sent  to  either  is 
sufficient;  Bk.  of  Col.  v.  Lawrence,  1  Pet.,  582, 
563:  and  it  cannot  be  material  whether  the  resi- 
dence of  the  party  and  his  place  of  business  be 
in  the  same  town  or  not;  if  it  appears  that  he 
332*]  is  in  the  daily  or  constant  *habit  of  re- 
ceiving letters  at  both  places.  The  notice, there- 
fore, was  sufficient, and  the  defendant  was  legal- 
WEND.  4. 


ly  charged.  It  has  been  decided  by  this  court 
that  deducting  interest  by  way  of  discount  at 
the  rate  of  seven  per  cent.,  upon  commercial 
or  business  paper,  is  not  usurious.  ManhaWm 
Company  v.0sgood,15  Johns., 168;  Bk.  of  Utiea 
v.  Wager,  2  Cow.,  766,  767;  Bk.  of  Utiea  v. 
Phillips,  8  Wend.,  408;  See,  also,  Fleckner  v. 
Bk.  of  U.ti.,8  Wh.,  338;  4  Yeates,  220,  223;  9 
Mass.,  49;  3  Bos.  &  P.,  154. 

A  new  trial  must  be  granted,  on  the  ground 
tJiat  the  verdict  is  against  evidence. 

Cited  in-23  Wend.,  623;  6  Den..  338;  7  N.  Y.,  484: 
13  N.  Y.,  552,  554;  11  Barb.,  648;  9  How.  Pr.,  226;  40 
Am.  Dec.,  218  (1  Speno.,  129). 


BENJAMIN  9.  SMITH,  Sheriff,  &c. 

Execution  —  W7ien  Dormant  and  Fraudulent  — 
Evidence  in  Action  against  Sheriff. 

An  execution  was  held  to  be  dormant  and  fraudu- 
lent as  to  a  subsequent  execution,  where  the  plaint- 
iffs directed  a  stay  of  proceedings  from  Mar.  until 
July,  and  the  sheriff  delayed  proceedings  until  Dec., 
in  consequence  of  a  conversation  with  them  in  AUK. 
inducing1  him  to  expect  further  directions  before 
proceeding  to  close  the  execution;  the  second  exe- 
cution having-  come  to  the  hands  of  the  sheriff  in 
Oct. 

The  declarations  of  the  plaintiffs  in  an  execution 
attempted  to  be  shown  dormant  are  not  admissible 
in  evidence  in  an  action  against  the  sheriff  for  a  false 
return  of  a  second  execution,  where  it  is  not  shown 
that  they  had  indemnified  the  sheriff. 

Citations—  1  Ld.  Baym.,  190:  4  Camp.,  38;  Stark.  Ev. 
part  4,  42;  5  Cow.,  390:  8  Barn.  &  C.,  165. 


was  an  action  on  the  case  for  a  false  re- 
turn,  tried  at  the  Chenango  Circuit  in  Dec., 
1828,  before  the  Hon.  Samuel  Nelson,  one  of 
the  Circuit  Judges. 

The  defendant,  as  sheriff  of  the  County  of 
Chenango,  returned  upon  &  fieri  facias  issued 
upon  a  judgment  in  favor  of  the  plaintiff 
against  one  Pliny  Nichols,  upon  which  he  was 
directed  to  levy  $479.50,  that  he  had  caused  to 
be  made  $18,  and  as  to  the  residue  nutta  bona. 
The  execution  was  returnable  Oct.  27,  1827, 
and  was  delivered  to  one  Humphrey;  a  deputy 
of  the  sheriff,  four  days  before  its  return.  It 
was  proved  that  Nichols,  in  Oct.,  1827,  was  the 
owner  and  in  possession  of  personal  property 
to  the  amount  of  between  $500  and  $600,  which 
was  sold  by  one  Glover,  another  deputvof  the 
sheriff,  Jan.  5,  1828,  for  about  $400. 

*On  the  part  of  the  defendant,  it  ap-  [*333 
peared  that  an  execution  was  issued  and  de- 
livered to  Glover,  the  deputy  of  the  sheriff, 
Feb.  27,  1827,  against  the  property  of  Nichols, 
on  a  judgment  in  favor  of  E.  Rath  bone  and  A. 
Hunt,  by  which  the  sheriff  was  directed  to 
levy  $765.98  debt,  besides  costs.  This  execu- 
tion was  tested  on  the  day  it  was  delivered  to 
the  deputy,  and  was  returnable  at  the  then  en- 
suing May  Term.  Under  it  a  levy  was  made 
Mar.9,  1827.  The  deputy  did  not,  by  the  direc- 
tions of  the  plaintiffs  in  the  execution,  at  that 
time  apprise  Nichols  that  he  had  made  such 
levy,  as  he  was  in  very  bad  health,  and  they 
were  apprehensive  the  intelligence  might  in- 
jure him  ;  but  he  went  into  the  several  rooms 
of  his  house,  and  on  the  same  day  made  an  in- 
ventory of  the  property  levied  on.  After  the 
levy,  the  plaintiffs  in  the  execution  told  the 
deputy  that  in  the  then  state  of  Nichols'  health 
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they  did  not  wish  to  sell  his  property,  that 
he  had  promised  to  pay  the  execution  by  July 
1,  and  they  wished  to  give  him  an  opportunity 
to  do  so  ;  they,  therefore,  directed  him  not  to 
proceed  on  the  execution  until  that  time,  and  if 
he  did  not  then  pay,  they  should  have  to  pro- 
ceed on  the  execution  and  sell  his  property. 
Aug.  1,  1827,  Hunt,  one  of  the  plaintiffs,  told 
the  deputy  that  Nichols  had  not  paid  anything 
on  the  execution,  and  that  they  should  have  to 
proceed  and  collect  the  debt.  The  deputy  told 
him  he  was  going  a  journey  on  the  first  of  Sep. , 
and  if  he  wished  the  debt  collected  by  him  be- 
fore he  went  away,  he  must  do  it  by  that  time. 
Hunt  left  him,  saying  that  he  would  see  him 
again,  or  that  he  would  let  him  know.  After 
this  conversation  the  deputy  waited,  expecting 
further  directions  from  the  plaintiffs  in  the  ex- 
ecution, but  received  none  until  he  advertised 
Nichols'  property  for  sale,  in  the  latter  part  of 
Dec.,  1837.  The  property  was  sold  Jan.  5, 1828; 
a  few  days  previous  to  which  time  it  was  re- 
moved by  Humphrey,  another  deputy  of  the 
sheriff,  from  the  house  of  Nichols,  by  virtue 
of  the  execution  in  favor  of  the  plaintiff  in  this 
cause.  Humphrey,  as  well  as  Glover,  adver- 
tised the  property  to  be  sold  Jan.  5,  and  the 
sheriff,  the  defendant  in  this  cause,  directed  it 
334*]  to  be  sold  on  both  executions,  *and  the 
proceeds  to  be  applied  first  in  satisfaction  of 
the  execution  of  Rathbone  and  Hunt,  which 
was  done  accordingly.  The  property  levied  on 
was  household  furniture  necessary  to  the  busi- 
ness of  Nichols,  which  was  that  of  a  tavern- 
keeper.  Nichols  was  in  feeble  health  during 
the  year  1827.  The  plaintiff  offered  to  prove 
the  declarations  of  Rathbone  and  Hunt  that 
they  had  directed  the  sheriff  not  to  proceed 
on  the  execution  after  the  levy  until  instructed 
by  them  so  to  do,  as  they  did  not  wish  to  be  the 
first  to  break  up  Nichols.  This  evidence  was 
objected  to  and  overruled.  The  evidence  be- 
ing closed,  the  presiding  judge  decided  that 
the  instructions  of  Rathbone  and  Hunt  to  the 
sheriff  to  stay  their  execution  being  in  conse- 
quence of  Nichols'  illness,  and  proceeding 
from  motives  of  humanity,  their  conduct  was 
just  and  humane,  and  such  as  the  law  would 
approve  of;  that  the  whole  case  resolved  itself 
into  a  question  of  law  to  be  decided  by  the 
court;  and  that  the  verdict  must  be  for  the  de- 
fendant. The  jury,  under  the  directions  of  the 
court,  accordingly,  found  a  verdict  for  the  de- 
fendant. A  bill  of  exceptions  was  tendered 
and  signed,  and  a  motion  was  now  made  for  a 
new  tnal. 

Mr.  J.  C.  Clark,  for  plaintiff. 

Mr.  H.  Vander  Lyn,  for  defendant. 

By  the  Court,  Marcy,  /.  The  bill  of  excep- 
tions in  this  cause  presents  two  questions — one 
on  the  rejection  of  the  offer  to  prove  the  dec- 
larations of  the  plaintiffs  in  the  first  execution 
as  to  the  instructions  of  the  sheriff,  and  the 
other  on  the  charge  to  the  jury. 

There  are  some  exceptions  to  the  general  rule 
that  neither  party  to  a  suit  can  be  permit- 
ted to  prove  the  declarations  or  admissions 
of  third  persons.  Where  a  party  refers  to  a 
third  person  for  information  on  a  particular 
subject,  the  answer  of  that  person  is  generally 
evidence  against  such  party.  So,  where  a 
third  person  is  an  agent  to  make  or  negotiate  a 
628 


contract,  what  he  says  while  executing  the  ob- 
ject of  his  agency  is  evidence  against  his  prin- 
cipal. The  declarations  of  an  under-sheriff ,  in 
matters  relating  to  the  execution  of  his  office, 
*is  evidence  against  the  sheriff,  since  he  [*335 
is  the  responsible  person.  1  Ld.  Raym.,  190. 
Had  it  been  shown  in  this  case  that  Rathbone 
and  Hunt  had  indemnified  the  sheriff,  then, 
being  parties  in  interest,  their  declarations 
would  have  been  admissible.  4  Camp.,  38 ; 
Stark.  Ev.,  pt.  4,  42.  But  I  do  not  discover 
any  exception  to  the  general  rule  that  would 
sanction  the  evidence  offered  by  the  plaintiff. 
I  think  the  judge  decided  correctly  on  this 
point. 

The  cases  on  the  subject  of  dormant  execu- 
tions have  been  so  recently  reviewed  by  this 
court  in  Russell  v.  Gibb»,  5  Cow. ,  390,  and  the 
rule  of  law  applicable  to  this  case  so  well  set- 
tled by  the  Chief  Justice,  that  there  is  no  occa- 
sion to  look  to  any  other  authority.  The  rule 
as  there  settled  is,  that,  generally  speaking,  the 
mere  delay  of  the  officer,  without  countenance 
or  direction  from  the  plaintiff  in  the  execution, 
will  not  render  the  execution  dormant.  This 
case  is  supposed  to  differ  from  one  to  which 
that  rule  is  applicable.  There  was  a  delay  here 
by  the  express  direction  of  Rathbone  and  Hunt . 
In  Mar.,  they  directed  a  delay  till  July  1.  If 
they  had  not  directed  or  countenanced"^  the  of- 
ficer in  a  delay  beyond  that  period,  I  am  dis- 
posed to  think  that  the  delay  should  not  be  ad- 
judged prejudicial  to  their  rights  under  the 
circumstances  of  this  case  ;  but,  as  I  view  the 
facts  proved,  they  would  have  warranted  the 
jury  in  finding  that  the  delay  subsequent  to 
July  was  countenanced  and  approved  by  them. 
When  they  gave  the  directions  to  delay  till 
July,  they  told  the  deputy  if  Nichols  did  not 
pay  by  that  time  they  should  have  to  proceed 
on  afi.  fa.  In  Aug.,  Hunt  told  the  deputy  that 
Nichols  had  not  paid  anything,  and  they  {Rath- 
bone  and  Hunt)  should  have  to  proceed  on  the 
execution.  This  mode  of  expression  is  some- 
what peculiar,  and  seems  to  me  to  imply  that 
they  had  something  to  do  by  way  of  setting 
the  officer  in  motion.  Again  ;  Hunt's  remark 
when  the  deputy  asked  him  if  he  wished  the 
debt  collected  before  Sep.  1 ,  that  he  would  see 
him  again,  or  that  he  would  let  him  know, con- 
firms the  conclusion  which,  I  think,  the  jury 
might  have  drawn  from  the  expression  of  Hunt, 
"that  they  should  have  to  proceed  on  the  exe- 
cution," The  officer  himself  drew  such  con- 
clusion, for  he  says  "  he  waited,  expecting 
other  orders"  from  *them  ;  he  waited  [*336 
nearly  or  quite  ten  months  from  the  time  when 
he  made  the  levy,  and  until  another  execution 
had  been  levied  on  the  property  and  the  de- 
fendant dispossessed.  I  will  not  say  what  in- 
ference a  jury  ought  to  draw  from  that  portion 
of  the  testimony  to  which  I  have  alluded,  for 
that  might  not  be  strictly  proper  ;  but  we  are 
called  on,  in  deciding  this  motion,  to  consider 
what  inference  they  might  have  drawn  from 
it.  They  might  have  believed  that  the  delay 
subsequent  to  July  was  with  the  countenance 
and  approval  of  Rathbone  and  Hunt,  and  if  it 
was  so,  the  execution  in  reference  to  that  sub- 
sequently issued  was  in  law  fraudulent.  In 
the  case  of  Lovick  v.  Crowder,  8  Barn.  &  C., 
165,  the  sheriff  was  held  liable,  though  the 
plaintiff  there  had  much  less  reason  to  com- 
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plain  of  the  conduct  of  the  sheriff  than  the 
plaintiff  here  had  to  complain  of  the  proceed- 
ings of  the  defendant.  I  readily  admit  that 
there  was  something  in  the  situation  of  Nich- 
ols to  command  sympathy  ;  but  if  the  applica- 
cation  of  legal  principles  were  to  be  influenced 
in  any  considerable  degree  by  the  indulgence 
of  sympathetic  feelings,  the  uncertainty  of  the 
law  would  soon  be  subjected  to  a  much  more 
serious  reproach  than  the  sneer  of  those  who 
are  ignorant  of  the  true  character  of  the  sci- 
ence and  jurisprudence. 

I  think  the  judge  erred  in  his  charge.  He 
should  have  instructed  the  jury  to  find  the  first 
execution  dormant,  or  fraudulent  as  to  the  ex- 
ecution of  the  plaintiff,  if  the  delay  on  it  down 
to  the  time  of  the  sale  was  occasioned  by  the 
interference  of  the  plaintiffs  therein. 

I  am,  therefore,  in  favor  of  a  new  trial. 

8.  C.-12  Wend..  404. 

Cited  in— 11  Wend.,  552;  15  Wend..  629 ;  66  N.  Y., 
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Obs.,  9 :  27  Ain.  Dec..  102 : 33  Am.  Dec.,  312  (9  Porter, 
201 );  39  Am.  Dec.,  305  (4  Ala.,  543)  ;  44  Am.  Dec.,  493 
(10  Ala.,  355);  46  Am.  Dec..  431  (3  Ga.,  239). 


BEARDSLEY  «.  MAYNARD. 

Libel — Action  for — Other  Libels  in  Bar  or  Miti- 
gation Must  Relate  to  Same  Subject — Time  of 
Reply — How  Understood  by  Witness,  is  Improp- 
er Question. 

In  an  action  for  a  libel,  the  defendant  cannot, 
either  in  bar  of  the  action  or  in  mitigation  of  dam- 
ages, Rive  in  evidence  other  libels  published  of  him 
by  the  plaintiff  not  distinctly  relating  to  the  same 
subject. 

If  the  publication  alleged  to  be  libelous  was  in  an- 
swer or  reply  to  a  previous  publication  by  the  plaint- 
iff, it  seems,  that  such  previous  publication  would 
be  received  in  evidence  in  mitigation  of  damages ; 
but  a  criminatory  retort  in  which  no  relation  to  or 
perceptible  connection  between  the  subject-matter 
337*]  of  the  *publications,  could  be  discovered, 
would  not  be  considered  an  answer. 

The  publication  of  a  libel  by  the  plaintiff  against 
the  defendant  three  days  previous  to  the  publication 
of  the  defendant's  libel  against  the  plaintiff,  will  not 
be  received  in  evidence  in  palliation  of  the  offense 
on  the  ground  of  provocation. 

It  is  not  allowable  to  ask  a  witness  how  he  under- 
stood the  libel.  Had  the  question  been  how  others 
understood  it,  or  how  it  was  generally  understood, 
it  seems  it  would  have  been  proper. 

Citations— 2  Chit.  C.  L.,405;  19  Johns.,  319;  Uohns., 
286 ;  2  Camp.,  72 ;  1  Camp.,  350  ;  4  Dow.  &  K.,  670 :  3 
Barn.  &  C.,  113 ;  Saund.  PL  &  Ev.,  813;  6  Munf.,  465 ; 
5  Johns..  211. 

THIS  was  an  action  for  a  libel,  tried  at  the 
Oneida  Circuit  in  Oct.,  1828,  before  the 
Hon.   Nathan   Williams,  one  of  the    Oircuit 
Judges. 

The  declaration,  after  stating  by  way  of  in- 
ducement, that  at  the  time  of  the  publication 
of  the  alleged  libel,  the  plaintiff  was  attorney 
of  the  U.S., for  the  Northern  District  of  N.Y., 
and  bound  to  render  accounts  with  respect  to 
the  moneyed  transactions  of  his  office  to  the  De- 
partment of  the  Treasury  of  the  U.  S. ;  that 
during  the  time  that  he  had  held  such  office, 
William  H.  Crawford  had  been  Secretary  of 
the  Treasury  of  the  U.  S.  and  at  the  head  of 
that  department,  which  he  left  Mar.  4,  1836, 
when  John  Quincy  Adams  became  President 
of  the  U.  S. ;  and  that  the  intent  of  the  defend- 
ant was  to  cause  it  to  be  suspected  and  believed 
that  the  plaintiff  had  been  guilty  of  fraud, dis- 
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honesty  and  peculation  in  his  office  of  U.  S. 
Attorney  in  rendering  false  and  dishonest  ac- 
counts in  respect  to  the  moneyed  transactions  of 
his  office,  and  particularly  in  makings  charge 
of  $600,  as  expended  by  him,  when,  in  fact,  he 
had  paid  out  only  $92  ;  setting  forth  the  libel  an 
published  June  20,  1828,  prefacing  that  it  was 
in  the  form  of  a  letter  without  the  signature  of 
any  person  subscribed  or  affixed  thereto,  pur- 
porting to  be  dated  June  7, 1828,  and  intended 
to  be  understood  as  written  by  the  plaintiff, 
and  addressed  to  a  brother-in-law  of  the  plaint- 
iff, commencing  with  the  words  "Dear  friend 
and  brother  Jay,"  and  concluding  "your  friend 
and  affectionate  brother,"  and  containing  inter 
alia  the  following  words  :  "  But  as  I  said  to 
you,  those  I  now  want  to  get  rid  of,  laugh  at 
me  for  a  great  many  things,  but  particularly 
because  I  would  not  go  to  the  Herkimer  Con- 
vention two  years  ago  when  I  was  appointed  a 
delegate.  The  truth  was,  I  had  reasons  which 
*everybody  did  not  know.  I  knew  not  [*338 
who  would  be  nominated;  whether  a  friend  or 
foe  of  Mr.  Adams.  V.  B.  (meaning  some  per- 
son designated  in  said  libel  by  the  letters  V.B.) 
had  not  informed  me.  My  interest  required 
me  to  stand  well  with  Mr.  Adams.  My  com- 
mission was  then  soon  to  expire,  and  you  know 
what  a  dreadful  thing  it  would  have  been  for 
me  to  have  been  turned  out  just  then  when  I 
had  so  much  involved  myself.  I  feared  that 
if  I  did  not  keep  in  with  Mr.  Adams,  my  ac- 
counts at  the  Treasury  Department  would  be 
examined,  as  Mr.  Crawford  had  gone  out  of 
office.  I  had  heard  that  it  was  whispered  that 
I  had  charged  the  department  about  $600  for 
witnesses  fees,  in  certain  cases  when  I  had 
paid  but  $92,  and  if  I  was  found  opposing  Mr. 
Adams,  and  anything  inexplicable  should  be 
discovered  in  my  accounts,  I  viewed  it  a  matter 
of  entire  certainty  that  I  should  lose  my  office. 
Knowing  that  I  was  in  such  a  '  picklish  '  con- 
dition, and  not  knowing  whose  hands  I  might 
fall  into  and,  consequently,  not  knowing  what 
to  do,  I  submit  to  you  whether  I  did  not  act 
the  prudent  part  to  do  nothing.  I  have  now 
unbosomed  myself  to  you  without  reserve." 
This  libel  was  spread  out  in  five  distinct  counts; 
each  count  containing  a  portion  of  it,  with  the 
usual  innuendoes  and  averments. 

The  defendant  pleaded  the  general  issue  and 
gave  notice  that  on  the  trial  of  the  cause  he 
would  prove  that  for  a  long  time  previous  to 
the  publication  of  the  supposed  libel,  to  wit  : 
for  the  space  of  three  months,  there  bad  been 
a  paper  war  between  the  parties,  commenced 
by  the  plaintiff,  and  that  the  publication  com- 
plained of  as  libelous  was  part  of  an  article  in 
answer  to  an  article  written  by  the  plaintiff, 
and  published  in  a  newspaper  called  theOuei- 
da  Observer  July  17,  1828,  and  that  the  publi- 
cation of  the  alleged  libel  was  provoked  by  the 
plaintiff  ;  and  further,  that  he  would  prove 
that  in  the  making  up  the  bills  of  costs  in  five 
suits  prosecuted  by  the  plaintiff  as  the  attorney 
of  the  U.  S.  for  the  Northern  District  of  X.  Y., 
he  unlawfully  charged  for  witnesses  fees  and 
for  subpo3nafng  them  to  a  large  amount,  to  wit: 
$884. 75,  when  only  $216.20  ought  to  have  been 
charged. 

*The  libel  was  published  June  20,  [*339 

1828,  in  a  paper  printed  at  Utica  called  The 

I  Utica  Sentinel  and  Gazette,  the  defendant  was 
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shown  to  be  the  author,  and  its  application  to 
the  plaintiff  was  proved.  The  whole  article  was 
read,  though  only  such  parts  of  it  were  relied 
on  in  support  of  the  action  as  were  set  forth 
in  the  declaration;  it  was  in  these  words: 

Friendly  Correspondence.  Mr.  Editor  :  The 
following  letter  was  found  in  the  streets  of 
Rome  the  morning  after  a  certain  meeting  was 
held  there  last  week,  and  after  being  freely  cir- 
culated among  the  attendants  upon  the  court, 
was  delivered  over  to  me  for  preservation .  It  be- 
ing  in  a  well  known  hand,  I  have  no  doubt  of 
its  authenticity,  but  not  wishing  to  have  the 
writer  know,  I  send  you  a  copy.  X.V.  "Utica, 
June  7,  1828.  Dear  friend  and  brother  Jay. 
The  Court  of  Common  Pleas  sits  at  Rome  next 
week,  and  something  must  be  done  for  the  Re- 
publican Party.  We  are  going  to  ruin  unless 
something  be  done.  By  Republican  Party  I 
mean  not  Republican,  but  Jackson  Party.  I 
have  thought  much  upon  the  matter  and  am 
satisfied  we  can  never  get  along,  unless  we  di- 
vide the  party.  Many,  I  know,  would  oppose 
this  if  they  knew  the  object,  but  it  must  be 
done.  And  it  must  all  be  done  under  pretense 
that  it  is  for  the  benefit  of  'the  party.'  There 
is  something  paradoxical,  I  confess,  in  this,  but 
when  amputation  is  necessary,  physicians  al- 
ways tell  us  it  is  for  the  benefit  of  the  patient. 
You  know  I  studied  medicine  once,  and  I  do 
not  see  why  the  same  principles  will  not  hold 

food  in  politics  as  well  as  medicine  or  surgery. 
Ve  have  many  members  in  our  own  party  in 
this  county  that  must  be  cut  off.  They  are  for 
Adams,  and  adhere  to  him  because  he  is  the 
Republican  candidate.  They  keep  constantly 
repeating  what  we  said  four  years  ago  about 
Jackson  being  a  '  Federalist,'  and  desiring  the 
'destruction  of  the  Republican  Party,'  and 
about  his  being  'unfit'  and  at  an  'immeasurable 
distance  from  the  presidency,'  and  a  great  deal 
more  such  stuff,  which  it  is  very  unpleasant  to 
hear.  Besides,  they  laugh  at  me  and  ridicule 
me,  and  sneer  at  the  manner  in  which  I  got  my 
office,  so  that  the  children  point  their  fingers  at 
me  and  say,  there  goes  a  mean  man  who  played 
34O*]  *fbully  to  get  an  office,  and  then  turned 
traitor  to  those  who  gave  it  him.  They  jeer  me 
also  about  my  being  whipped  in  by  V.  B.  last 
August  Term.  They  say  he  got  me  into  a  room 
and  lathered  me  until  I  was  ashamed  of  myself. 
Now  that  is  too  true  to  make  a  joke  of,  but  I 
don't  like  to  be  twitted  of  it.  These  things  are 
insuff erable,and  these  offending  members  must 
be  cut  off  ;  and  for  that  purpose  we  must  get 
rid  of  our  corresponding  committee.  That  con- 
sists of  Maynard, , , , , 

and .     The  three  first  are  for  Adams,  and 

cannot  be  trusted.     He  was  for  Jackson 

at  the  last  election, when  I  was  not,  and  it  hurts 
my  feelings  to  hear  him  say  he  was  always  for 
Jackson,  because  it  reminds  me  of  my  own 
treachery.  Besides,  he  agrees  with  Maynard  in 
saying  the  Republican  Party  must  be  kept  to- 
gether, which  will  not  do;  and  he  unites  with 
all  the  Adams  men  in  supporting for  sher- 
iff, which  is  not  to  be  endured.  So  we  must 
get  rid  of  them.  I  have  thought  much  how  to 
do  it,  and  have  finally  hit  upon  the  following 
plan  :  You  must,  under  some  pretense,  get 
Judge  R.  to  come  to  Rome  the  first  day  of  the 
court.  And  H.  must  subpoena as  a  wit- 
ness; his  brother  has  a  suit  to  be  tried  and  that 
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will  answer  as  an  excuse.  Father  must  write 
to  Judge  G.  that  he  is  unable  to  attend  court, 
and  lie  must  come  out  the  first  day.  Whatever 
is  done  must  be  done  the  first  day,  for  the  sal- 
vation of  the  Republican  Party,  and  what  is 
vastly  dearer  to  me,  my  office,  could  not  keep 
Judge  Q.  there  more  than  one  day.  Judge  R. 
and must  know  nothing  of  the  plan,  be- 
cause they  are  honest,  and  if  they  knew  it, 
would  sooner  be  quartered  than  assist  in  carry- 
ing it  into  effect.  But  we  want  their  names  and 
must  have  them  to  gull  others  with.  Then  we 
must  have  a  sly  meeting  after  dark,  in  Dr. 

's  shop.     We  shall  get  in  some  half  dozen 

or  dozen  who  shall  know  nothing  of  the  object, 
and  appoint  a  large  committee  of  persons  who 
are  not  there,  and  be  careful  not  to  publish  the 
place  where  we  meet,  and  then  it  willgo  off  as 
the  doings  of  the  Republican  Party.  The  sim- 
pletons wont  know  that  the  object  is  to  get  rid 
of  the  committee  and  divide  the  party.  Then 
*we  will  make  some  of  the  committee  [*34 1 
call  a  Jackson  meeting  under  the  name  of  Re- 
publican, and  the  trick  will  succeed.  We  must 

act  now,  for is  absent  and  has  no  suspicion 

of  the  design,  and  if  we  postpone  it  until  he  re- 
turns he  will  oppose  us,  for  he,  too,  is  for  keep- 
ing the  party  together,  and  is  always  for  mak- 
ing friends.  I  act  upon  a  totally  different  prin- 
ciple. When  I  find  a  man  is  disposed  to  come 
among  us,  I  insult  him  and  turn  him  away. 
And  when  I  find  the  party  too  strong,  I  take 
measures  to  cut  off  a  portion  of  them.  There 
is  a  secret  to  this,  but  the  reason  is  plain  when 
you  understand  it.  My  influence  decreases  in 
proportion  as  the  party  increases,  and  I  had 
rather  sacrifice  my  party  than  lose  my  influ- 
ence. The  truth  is,  I  never  want  to  see  our 
party  in  this  county  a  majority,  because  if  it 
should  become  so,  I  shall  certainly  lose  all  my 
control  of  it.  But  if  my  plan  succeeds.we  shall 
cut  off  half  or  two  thirds  of  the  party,  and  then 
I  can  manage  the  rest.  But  as  I  said  to  you, 
those  I  now  want  to  get  rid  of,  laugh  at  me  for 
a  great  many  things,  but  particularly  because 
I  would  not  go  to  the  Herkimer  convention 
two  years  ago  when  I  was  appointed  a  dele- 
gate. The  truth  was,  I  had  reasons  which 
everybody  did  not  know  ;  I  knew  not  who 
would  be  nominated,  whether  a  friend  or  foe 
of  Mr.  Adams.  V.  B.  had  not  informed  me. 
My  interest  required  me  to  stand  well  with 
Mr.  Adams;  my  commission  was  then  soon  to 
expire,  and  you  know  what  a  dreadful  thing  it 
would  have  been  for  me  to  have  been  turned 
out  just  then  when  I  had  so  much  involved 
myself.  I  feared  that  if  I  did  not  keep  in  with 
Mr.  Adams,  my  accounts  at  the  Treasury  De- 
partment would  be  examined,  as  Mr.  Crawford 
had  gone  out  of  office.  I  had  heard  that  it  was 
whispered  that  I  had  charged  the  department 
about  $600  for  witnesses  fees  in  certain  causes, 
when  I  had  paid  but  $92.  And  if  I  was  found 
opposing  Mr.  Adams,  and  anything  inexpli- 
cable should  be  discovered  in  "my  accounts,  I 
viewed  it  a  matter  of  entire  certainty  that  I 
should  lose  my  office.  Knowing  that  I  was  in 
such  a  'picklish'  condition,  and  not  knowing 
whose  hands  I  might  fall  into  and,  consequent- 
ly, not  knowing  what  to  do,  I  submit  to  you 
•whether  I  did  not  act  the  prudent  part  [*342 
to  do  nothing.  I  have  now  unbosomed  myself 
to  you  without  reserve.  I  have  in  fact  drawn 
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a  full  length  portrait  of  myself,  and  am  c^n- 
flcious  I  could  not  commit  it  to  more  affection- 
ate hands.  My  political  creed  you  now  know 
fully,  and  it  may  be  expressed  in  few  words:  I 
would  sacrifice  my  country  to  benefit  my  party, 
and  I  would  sacrifice  my  party  to  benefit  my- 
self. That's  all.  Your  friend  and  affectionate 
brother, ." 

The  plaintiff  rested. 

The  defendant  then  offered  in  evidence  three 
articles  published  in  The  Oneida  Observer  Mar. 
11,  Mar.  18  and  June  17,  1828  ;  the  first  two 
over  the  signature  of  "  Old  School,"  and  the 
last  purporting  to  be  a  letter  directed  to  a  Col- 

.oael  1  of  Trenton,  and  offered  to  prove 

that  the  plaintiff  was  the  author  of  them;  that 
it  was  generally  understood  that  they  were 
pointed  at  the  defendant,  and  that  the  publica- 
tion complained  of  by  the  plaintiff  was  caused 
by  and  written  in  consequence  of,  and  in  an 

swer  to,  the  pretended  letter  to  Colonel  , 

of  Trenton,  which  it  was  also  generally  under- 
stood in  the  community  was  written  by  the 
plaintiff.  The  presiding  judge,  after  an  exam- 
ination of  the  articles  off ered  to  be  proved,  de- 
cided that  they  had  no  relation  to  the  subject- 
matter  of  the  publication  complained  of  by 
the  plaintiff  and,  therefore,  he  would  not  per- 
mit them  to  be  proved.  The  defendant  ex- 
cepted. 

The  following  were  the  publications  offered 
in  evidence  and  excluded  by  the  judge  : 

' '  To  the  Editors  of  The  Oneida  Observer.  Small 
men  are  moved  by  small  causes.  Hope,  fear, 
anger  or  good  will  are  alternately  excited  in  such 
men  by  the  most  trifling  and  transient  induce- 
ments. Here,  in  this  goodly  village,  these 
truths  have  been  strikingly  and  I  may  add 
strangely  illustrated  within  the  last  few  days. 
Great  joy  and  gratulatipn,  much  mirth  and  low 
grimace  have  been  exhibited,  and  all  this,  for- 
sooth, because  Mr.  Savage  was  not  chosen  su- 
pervisor of  New  Hartford  at  the  annual  meet- 
ing last  week.  And  who,  pray,  is  Mr.  Savage, 
343*]  that  his  defeat  should  be  a  *source  of 
such  uncommon  joy  in  a  neigboring  town?  I 
will  tell  you.  He  is  of  the  middle  age  of  life  ; 
a  practical  farmer  ;  possessed  of  but  a  moder- 
ate yet  comfortable  share  of  property;  leading 
a  life  of  industry,  and  moreover  is  an  honest 
man.  Such  is  Mr.  Savage  as  a  citizen.  He  takes 
rank  with  the  yeomanry  of  our  country,  that 
most  honorable  and  patriotic  class  of  our  fel- 
low citizens  ;  he  and  they  are  equals.  As  a 
politician,  he  is,  as  he  ever  has  been,  a  mem- 
ber of  the  Democratic  family.  True  at  all  times 
to  his  country  and  his  friends,  he  has  never 
given  countenance  to  the  enemies  of  the  former 
or  deceived  the  latter.  Chosen  to  the  State  Leg- 
islature by  his  fellow  citizens  at  the  late  elec- 
tion ;  respecting  the  feelings  and  wishes  of  the 
Democracy  of  this  county,  harmonizing  as  they 
do  with  the  Democracy  of  the  State  and  with 
his  own  views,  he  is  found  united  with  the 
great  Republican  Party  of  the  Union  in  favor 
•of  General  Jackson  and,  of  course,  in  hostility 
to  most  of  those  who  were  speaking  and  writ- 
ing treason  during  the  late  war.  And  who  are 
those  who  now  chuckle  and  laugh  at  his  de- 
feat? Men  of  this  stamp:  I  have  them  in  mine 
•eye  ;  men  who  held  county  meetings  and  de- 
nounced that  war  as  'wicked  and  unneces- 
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sary  ;'  who  vilified  its  supporters,  rejoicing  at 
our  disasters  and  mourning  at  our  successes. 
Let  them  hold  up  their  heads  and  speak  if  these 
things  are  not  so.  These,  these,  and  the  young 
sprigs  who  have  shot  up  from  such  traitorous 
roots,  now  vent  their  joy  at  the  defeat  of  Mr. 
Savage.  I  congratulate  him  on  having  achieved 
the  hostility  of  such  men;  their  professed  friend- 
ship would  be  dangerous  :  from  their  enmity 
he  has  nothing  to  fear.  Your  neighbor  of  The 
Sentinel  and  Gazette,  frivolity  personified,  is 
too  small  game  to  admit  of  much  notice.  He 
speaks  of  the  defeat  of  Mr.  Savage  as  *  a  broad 
hint ;'  a  hint,  I  suppose,  to  other  good  federal 
towns  to  keep  out  the  Democrats.  All  this  is 
fair,  and  no  fault  is  to  be  found  with  it.  When 
they  have  the  power  they  have  usually  exer- 
cised it,  and  would,  undoubtedly,  have  con- 
tinued to  do  so  without  this  '  hint.'  Let  them 
not  complain  that  the  '  doctrine  of  reprisals  ' 
should  govern  in  such  cases.  But  this  change 
of  supervisor  in  one  town  is  to  work  wonders. 
It  augurs  a  state  revolution;  nay,  more,  it  au- 
gurs the  defeat  of  Gen.  Jackson.  *This  [*344 
matter  is  now  taken  to  be  settled.  Because 
New  Hartford,  being  a  very  decided  federal 
town,  has  thought  proper  to  elect  a  federal  su- 
pervisor, Gen.  Jackson  would  necessarily  be 
defeated.  Such  is  the  fact  and  such  the  logic. 
I  give  great  joy  to  those  who  can  derive  con- 
solation from  this  shadow  of  a  hope.  The  cor- 
respondent who  has  set  out  to  prove  in  your 
paper  that  Gen.  Jackson  is  not  the  candidate  of 
the  Republican  party  is  in  unusual  favor  with 
himself  at  this  '  sign  from  New  Harlford  I' 
And  pray  who  is  that  correspondent?  If  I  mis- 
take not,  the  columns  of  the  paper  he  edited 
during  the  late  war  can  answer;  a  paper  more 
ripe  with  treason,  and  which  tended  more  to 
imbue  this  community  with  low-bred  treachery 
than  all  the  other  papers  which  have  ever  been 
published  in  this  county.  Having  alternately 
professed  to  act  with,  and  as  often  cheated  ev- 
ery party  in  the  State,  with  what  grace  can  he 
pretend  to  call  himself  a  Republican  ?  I  have 
heard  it  remarked  of  this  individual  that  he 
never  embarked  in  no  more  than  one  political 
measure  from  principle,  and  that  was  opposi- 
tion to  the  late  war.  In  that  he  was  conscien- 
tious, and  I  give  all  credit  for  this  distinguished 
as  it  was  the  sole  instance  of  his  political  sin- 
cerity. For  four  or  five  years  past,  he  claims 
to  have  acted  with  the  Republicans  of  this  coun- 
ty; and  how  acted  with  them  ?  Just  so  far  as 
to  be  able  to  deceive  them  whenever  an  op- 
portunity presented.  Thank  fortune  the  mask 
is  now  thrown  off;  he  has  returned  to  his  first 
love.  If  his  old  associates,  men  whom  he  has 
reproached  and  abused,  if  they  will  take  him, 
we  wish  them  much  joy  of  a  hard  bargain. 
There  may  he  remain.  If  he  and  associates 
1  feel  to  give  thanks  for  the  very  small  mercy" 
vouchsafed  from  New  Hartford,  the  Democra- 
cy has  reason  for  great  joy  that  he  has  turned 
his  back  upon  them,  as  he  did  upon  his  country 
in  her  hour  of  peril.  (Signed) 

OLD  SCHOOL." 

"To  the  Editor*  of  The  Oneida  Obterwr:  There 
are  gradations  in  vice  as  well  as  in  virtue. 
Offenses  committed  in  the  heat  of  passion,  and 
under  strong  provocation,  although  not  strictly 
justifiable,  are  yet  universally  regarded  with 
somewhat  of  indulgence,  as  not  evincing  a 
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345*]  malicious,  *wanton  or  base  spirit.  But 
the  lower  grade  of  vices— prevarication,  du- 
plicity and  treachery,  the  tricks  of  the  mean 
and  the  groveling — no  decent  man  will  look 
upon  with  composure,  or  regard  otherwise 
than  with  the  most  sincere  and  unaffected  con- 
tempt. Offenses  of  this  description  have  no 
redeeming  properties  in  their  composition;  they 
are  pure,  unalloyed  baseness.  It  may  be  a 
prejudice,  but,  for  myself,  I  cannot  see  why 
treachery  in  politics  is  not  as  contemptible  as 
in  any  other  of  the  concerns  of  life.  From  '98 
to  this  time  this  State  has  presented  an  en- 
couraging spectacle  to  the  friends  of  free  gov- 
ernment. At  that  period  the  advocates  for 
Democratic  principles  arose  under  the  auspices 
of  George  Clinton,  and  united  in  their  exer- 
tions for  the  common  good ;  and  from  that 
day  to  this  they  have  stood  together  like  a  band 
of  brothers,  undaunted  by  opposition  and  un- 
dismayed by  occasional  defeats.  They  were 
devoted  to  our  free  system  of  government,  and 
like  men  of  real  principle  they  have  adhered 
to  that  system  with  firmness  and  consistency. 
For  these  men  the  restrictive  system  had  no 
terrors;  its  privations  were  cheerfully  endured ; 
war  had  no  terrors;  they  met  its  sufferings  and 
dangers  with  courage  and  fortitude  ;  treachery 
had  no  terrors ;  it  still  has  none — often  as  that 
honest  party  has  been  abused  and  deceived  by 
its  professed  friends  and  supporters.  The  pres- 
ent posture  of  the  Democracy  of  this  State,  and 
its  general  movements  in  favor  of  '  Old  Hick- 
ory,' are  too  plain  to  be  questioned.  There 
are  exceptions,  it  is  true,  but  they  are  few  and 
far  between.  The  people  have  willed  his  elec- 
tion, and  in  his  recent  nomination  the  repre- 
sentatives have  but  expressed  the  wishes  of 
their  constituents.  The  result  is  with  them ; 
they  will  see  that  what  has  been  thus  solemnly 
decreed  shall  not  fall  through  at  last.  This 
party  has  at  all  times  met  with  opposition.  In 
peace,  in  war,  in  all  its  movements,  it  has 
found  an  organized  body  of  opponents — a  party 
pitted  against  it.  From  frank,  open  and  tem- 
perate opposition  nothing  is  to  be  feared.  In 
such  conflicts  reason  is  left  free  to  combat 
error,  and  is  generally  successful.  It  is  from 
false  friends,  and  not  from  open  enemies,  that 
danger  is  to  be  apprehended.  The  Democracy 
346*]  *of  this  State  has  not  only  been  de- 
ceived by  false  friends,  but  they  have  trifled 
with  its  good  nature,  and  insulted  its  confi- 
dence. We  all  recollect  the  '  high  minded 
gentlemen '  who  broke  into  our  ranks  a  few 
years  since.  I  would  not  bestow  indiscriminate 
censure  upon  this  class  of  politicians ;  it  doubt- 
less contained  some  individuals  of  genuine 
worth  and  patriotism.  I  have  known  several 
of  that  description.  But  we  have  in  this  county 
some  four  or  five  of  that  stamp  who  seem  to 
have  been  formed  for  mischief,  although  an 
insatiate  appetite  for  office  would  lead  us  to 
regard  that  as  the  ruling  passion.  These  men 
were  loud  in  their  professions  of  respect  and 
veneration  for  the  Republican  Party ;  the  sin 
of  federalism,  as  they  called  it,  was  abjured  ; 
the  war,  which  they  had  opposed,  admitted  to 
be  just  and  necessary ;  old  connections  re- 
nounced ;  old  friends  ridiculed  and  abused 
without  measure — and  all  this  to  steal  into  the 
confidence  of  the  Democrats.  These  men  want- 
ed office,  and  they  were  not  entirely  unsuccess- 


ful. From  the  moment  of  their  entry  into  the 
Republican  camp,  like  the  horse-leech  in  the 
fable, they  cried 'give,  give;'  and  because  every- 
thing was  not  given  they  have  turned  on  their 
heels  and  marched  out  as  unceremoniously 
as  they  marched  in.  Look  around  this  county 
and  single  out  these  individuals.  Call  to  mind 
their  incessant  and  disgusting  professions  of 
respect  for  the  Democratic  Party,  the  bitter 
and  vindictive  reproaches  which  they  heaped 
upon  their  old  friends  ;  see  where  they  stand, 
openly  arrayed  against  you  ;  and  ask  if  their 
professed  republicanism  was  not  sheer  hypoc- 
risy, and  their  vaunted  respect  for  Democratic 
men  and  measures  anything  more  than  a  grov- 
eling appetite  for  office.  Your  late  nameless 
correspondent  is  one  of  these  precious  poli- 
ticians. He  is  conscientiously  opposed  to  cau- 
cuses, and  his  delicate  feelings  revolt  at  the 
idea  of  supporting  Gen.  Jackson.  Poor  man  ! 
His  case,  I  trust,  is  not  hopeless.  It  is  prob- 
ably only  a  new  attack  of  the  same  malady 
which  afflicted  him  during  the  late  war.  He 
is  now  engaged  in  the  project  of  getting  up  a 
Federal  State  Convention,  for  the  nomination 
of  presidential  electors.  Not  that  he  would 
have  it  federal  in  form,  although  he  knows  it 
*will  in  reality  be  so.  This  conven-  [*347 
tion  is  to  be  called  by  individuals  in  the  sev- 
eral counties,1  and  attempts  are  now  making 
to  enlist  ten  persons  in  this  county  who  will 
consent  to  have  their  names  used  for  that  pur- 
pose. The  individual  alluded  to  had  the  im- 
pudence, a  few  days  since,  to  attempt  to  ob- 
tain for  this  purpose  the  names  of  two  vener- 
able Republicans  in  the  northern  part  of  the 
county.  Similar  attempts  have  been  made  in 
other  quarters,  and  indignantly  repelled.  Re- 
publicans are  not  thus  to  be  drawn  in  to  serve 
the  purposes  of  their  enemies;  to  be  used 
merely  to  get  up  a  convention,  that  their  oppo- 
nents may  gather  the  fruits  of  such  folly.  If 
the  four  or  five  individuals  above  alluded  to 
choose  to  sign  for  this  county,  there  can  be  no- 
objection  ;  they  have  at  all  times  claimed  to  be 
leaders ;  let  them  file  off,  and  see  who  will  fol- 
low. They  may,  however,  rest  assured  that 
other  troops  than  Democrats  must  be  enlisted 
for  this  expedition.  OLD  SCHOOL." 

'  'Messrs.  Editors :  I  send  you  a  letter  from  a 
gentleman  in  L'tica  to  his  friend  in  Trenton. 
It  was  delivered  in  as  a  credential  by  one  of 
the  delegates  to  the  State  Convention  on  the 
10th  instant,  and,  after  procuring  the  admis- 
sion of  two  of  the  delegates,  was  thrown  by 
amongst  other  rubbish  of  that  body  as  useless. 
Yours,  <fcc.,  ." 

(Copy.)  "\Jt\ca,, Tune  6th,  1828.  Dear  Colonel— 
I  write  to  you. not  more  in  sorrow  than  in  an- 
ger. We  have  been  much  disappointed  if  not 
deceived  ;  to  you,  a  fellow  sufferer,  I  need 
hardly  add,  we  have  been  sharply  abused.  It 
is  painful  to  inform  you  that and re- 

1.— The  following  paragraph  was  printed  by  way 
of  note :  "  The  Albany  Dally  Advertiser,  that  old 
and  incorrigible  federal  paper,  states  that  an  ad- 
dress recommending1  a  State  Convention  will  be  is- 
sued ere  long,  and  that  it  will  be  signed  by  men  in 
various  parts  of  the  State  who  have  always  l>rrn 
distinguished  for  their  active  and  efficient  support 
of  Democratic  principles.  This  is  the  Convention 
which  our  gentleman  is  engaged  in  getting  up. 
Such  a  Republican  Convention  as  will  serve  the 
purposes  of  the  Albany  Daily  Advertiser  and  its 
patrons." 
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fuse  to  go  to  Albany  as  our  delegates;  they  talk 
348*]  of  consistency,  character,  *political 
integrity,  and  other  such  unmeaning  slang. 
This  is  all  unintelligible  to  me,  as  I  doubt  not 
it  must  be  to  you.  I,  therefore,  will  not  at- 
tempt to  explain  what  they  would  be  at.  It  is 
enough,  and  too  much  for  us,  that  they  refuse 
to  stand  the  hand  ;  men  who  keep  dark  and 
stick  at  character  or  consistency  will  never  an- 
swer our  purposes.  Thus  we  are  situated,  and 
some  two  of  our  party  must  go  to  Albany  and 
supply  these  vacancies  in  our  delegation.  Judge 

and  myself  held  a  meeting  yesterday,  and 

it  was  resolved  that  you  and  our  friend 


should  be  detailed  for  that  service.  The  matter 
was  all  talked  over,  and  it  was  agreed  that  no 
uniform  Federalist  would  answer  in  this  case  ; 
we  must  have  men  who  have  at  least  professed 
to  be  Democrats.  In  the  first  place,  it  would  be 
unpopular  to  select  those  who  have  been  uni- 
form and  consistent  in  their  politics  ;  such  men 
are  not  up  to  the  times.  In  the  next  place,  we 
must  take  care  that  our  peculiar  interest  is 
kept  on  the  lead.  We  have  now  a  fair  chance 
to  put  ourselves  at  the  head  of  the  federal 
party,  and  the  opportunity  should  not  be  lost. 
'Always  strike  when  the  iron  is  hot.'  I  said 
we  had  been  abused.  You  know  the  buck  tails 
are  open  mouthed  against  us — call  us  traitors — 
highminded  turn-coats  and  other  such  vile  ep- 
ithets. They  say  we  are  but  a  handful  of  indi- 
viduals; the  Observer  lately  asserted  we  could 
not  muster  more  than  four  or  five  of  our  own 
kidney  in  the  county.  This  calling  names 
proves  nothing ;  we  are  more  numerous  than 
has  been  supposed.  That  you  may  see  the 
whole  ground,  I  will  give  you  names,  or  what 
shall  answer  as  well,  numbers:  in  Whitestown 
we  are  two,  Verona  one,  Floyd  one,  Trenton 
one,  and  in  this  town,  counting  our  friend  from 
Paris  Hill  who  has  recently  come  here,  we  are 
three.  This  number  of  good  fellows  of  like 
faith  and  united  in  one  object,  can  do  much  ; 
at  all  events,  it  is  certain  we  can  lose  nothing 
in  the  enterprise.  Do,  therefore,  not  fail  to  be 
at  Albany  ;  this  letter  will  serve  you  as  your 
credential  at  Albany.  You  will  have  no  diffi- 
culty in  getting  admitted  to  a  seat  as  a  mem- 
ber. As  we  make  common  cause  in  this  busi- 
ness, the  firm  will,  of  course,  expect  to  pay  the 
349*]  expenses.  I  am  *entirely  in  favor  of 
this  course  in  all  our  money  matters,  for  I  re- 
cently advanced  thirty  dollars  to  get  a  new 
press  established  at  Rome,  but  which  fell 
through,  and  my  money  is  gone.  We  have, 
however,  got  another  person  started,  and  that 
paper  will  soon  be  out.  This  thirty  dollars  I 
have  charged  to  our  concern  ;  I  should  bring 
an  action  to  recover  it  back  ;  but  after  exam- 
ining the  law,  I  am  fearful  that  the  principle 
which  renders  an  immoral  contract  void  would 
defeat  me. 

N.  B.  Take  care  and  not  have  this  letter 
lost,  it  might  hurt  our  firm.  And  believe  me, 
your  friend. 

COL.  of  Trenton." 

A  witness  was  then  called  and  sworn  on  the 
part  of  the  defendant,  who  testified  that  he 
read  the  article  containing  the  supposed  libel 
at  the  time  of  its  first  appearance.  He  was  then 
asked  how  he  understood  it.  This  question  was 
objected  to  by  the  counsel  for  the  plaintiff  and 
overruled  by  the  judge  ;  to  which  decision  the 
WEND.  4. 


defendant  also  excepted.  The  defendant  then 
went  into  proof  in  relation  to  the  bills  of  costs 
referred  to  in  the  notice  attached  to  his  plea, 
and  wholly  failed  in  establishing  the  charge 
insinuated  in  the  libel.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $446  ;  which  was  now 
moved  to  be  set  aside. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
The  evidence  of  the  defendant  was  offered  in 
mitigation  of  damages  and  not  in  justification 
and.  therefore,  ought  to  have  been  received. 
In  the  case  of  Finnerty  v.  Tipper,  2  Camp.,  72, 
Sir  James  Mansfield  held  that  evidence  of  this 
kind  did  not  amount  to  an  absolute  defense  in 
law,  but  was  most  essential  with  respect  to  the 
damages  ;  adding,  "If  two  men  are  concerned 
in  publishing  monstrous  libels  against  each 
other  every  day,  there  can  be  no  claim  to  dam- 
ages (probably  meaning  exemplary  damages) 
on  either  side.  The  same  principle  was  fully 
laid  down  by  this  court  in  HotchJd**  v.  Lothrop. 
1  Johns.,  286,  where  a  previous  publication  by 
the  plaintiff  was  admitted  in  mitigation  of 
damages  and  as  explanatory  of  the  subject- 
matter,  occasion  and  intent  of  the  defendant's 
publication.  *  Whether  the  publication  [*35O 
complained  of  was  provoked,  and  an  answer  to 
previous  publications,  was  matter  of  evidence 
upon  which  the  jury  had  a  right  to  pass;  that 
it  was  an  answer,  the  defendant  contends,  is 
obvious  from  a  perusal  of  the  publications ; 
but  if  not  so,  the  manner  in  which  it  was  un- 
derstood by  the  community  to  whom  the  par- 
ties and  the  peculiar  circumstances  were  known 
oirght  to  have  been  allowed  to  be  shown.  la 
the  case  of  Southwick  v.  Steven*,  10  Johns.,  443, 
evidence  of  previous  publications  by  the  plaint- 
iff were  received.  All  the  circumstances,  the 
manner,  the  occasion  and  the  matter  of  the 
publication  are  material  and  important  consid- 
erations. 2  Phil.  Ev.,  106.  It  is  not  to  be  en- 
dured that  he  who  libels  others  shall  recover 
as  heavy  damages  as  one  who  has  given  no 
provocation. 

It  is  admitted  that  in  May  v.  Brown,  3  Barn. 
&  C.,  113,  it  was  held  that  in  an  action  for  a 
libel  the  defendant  cannot,  either  in  bar  of  the 
action  or  in  mitigation  of  damages,  give  in  ev- 
idence other  libels  published  of  him  by  the 
plaintiff  ;  but  the  opinion  of  the  court  in  that 
case  is  expressly  put  upon  the  ground  that  the 
libels  offered  to  be  proved  did  not  relate  to  the 
same  subject  as  that  on  which  the  action  was 
brought ;  that  there  was  no  connection  be- 
tween the  publications,  and  that  it  was  not 
contended  that  any  one  of  the  libels  alleged  to 
have  been  published  by  the  plaintiff  could  be 
said  to  be  the  provocation  to  the  particular  li- 
bel of  which  the  plaintiff  complained.  Not  so 
here,  where  it  was  offered  to  be  proved  that 
the  publication  of  the  defendant  was  in  answer 
to  the  publications  of  the  plaintiff. 

To  mitigate  damages  in  actions  of  assault 
and  battery  on  the  ground  of  provocation,  it  is 
conceded  that  the  act  must  be  immediate  upon 
the  provocation,  or  the  excuse  will  not  be  lis- 
tened to.  In  actions  for  libels,  this  rule  does 
not  govern  ;  longer  time  is  given  to  answer ; 
and  if  the  publication  is  made  within  .such  time 
as  the  party  may  be  supposed  to  continue 
under  the  smart  of  the  injury,  it  will  be  con- 
sidered as  an  answer  and  not  as  a  new  and  un- 
provoked attack. 

633 


350 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1830 


A  previous  publication  ought  to  be  admitted 
in  evidence  in  mitigation  of  damages,  or  the 
consequence  may  be  that  one  party  may  obtain 
a  beneficial  judgment,  whilst  the  other  will 
351*]  *have  but  a  naked  verdict,  although 
each  may  receive  the  censure  of  a  jury  by  a 
verdict  against  him. 

The  witness  should  have  been  allowed  to 
testify  how  he  understood  the  publication.  2 
Wend  ,  534.  It  depends  upon  the  acceptation 
in  which  the  public  receive  a  publication  of 
this  kind  which  gives  a  character  to  the  act ; 
that  is,  whether  it  be  viewed  as  an  ironical  re- 
tort to  a  previous  publication,  or  as  a  grave 
charge  affecting  the  moral  character  of  the 
plaintiff. 

Mr.  H.  Denio,  for  the  plaintiff.  Had  the 
publication  complained  of  in  this  case  been  no 
more  than  a  biting  sarcasm  of  a  political  oppo- 
nent, in  answer  to  a  publication  of  a  similar 
character  from  the  plaintiff,  this  court,  most 
probably,  would  not  have  been  called  upon  by 
the  plaintiff  for  their  judgment  in  the  matter  ; 
but  it  is  an  attack  upon  the  moral  purity  and 
the  official  integrity  of  the  plaintiff,  and  duty 
to  himself  required  that  by  a  suit  brought 
against  the  defendant  his  reputation  might  be 
vindicated  from  the  charges  made. 

The  evidence  of  the  understanding  of  the 
witness  as  to  the  import  of  the  publication  was 
inadmissible,  even  if  the  general  issue  only  be 
considered  as  pleaded  by  the  defendant.  It  was 
intended  thus  to  show  the  general  understand- 
ing of  the  community  as  to  the  import  of  the 
publication;  that  it  referred  to  or  was  in  An- 
swer to  a  publication  on  the  part  of  the  plaint- 
iff. The  libel  itself  does  not  refer  to  any  for- 
mer publication,  and  no  one  could  so  under- 
stand it.  But  the  rule  is  well  settled  that  a  wit- 
ness cannot  testify  to  the  purport  of  a  written 
article.  Van  Vechten  v.  Hopkins,  5  Johns.,  211. 
Facts  cannot  be  proved  by  general  opinion,  ex- 
cept upon  questions  of  general  character  or 
something  of  that  nature. 

The  former  publications  were  not  admissi- 
ble in  evidence  on  the  ground  of  provocation. 
In  the  case  of  personal  abuse,  the  natural  pas- 
sions of  men  are  regarded  and  acts,  the  result 
of  sudden  excitement,  are  looked  upon  with  a 
charitable  eye;  but  this  charity  is  not  extended 
to  the  excuse  or  palliation  of  a  libeler.  In 
Lee  v.  W8ol*ey,  19  Johns.,  319,  a  libel  published 
by  the  plaintiff,  and  slanders  deeply  affecting 
the  reputation  of  the  defendant,  and  which 
3f>2*]  never  *came  to  the  knowledge  of  the 
defendant  until  the  evening  of  the  affray, were 
held  inadmissible  in  mitigation  of  damages,  the 
court  holding  that  the  provocation  must  be  so 
recent  as  to  induce  a  fair  presumption  that  the 
violence  done  was  committed  during  a  contin- 
uance of  the  feelings  and  passions  excited  by 
it.  In  Hotchkiss  v.  Lothrop,  the  libel  alluded 
to  the  former  publication,  and  the  latter  was 
received  in  evidence  to  the  correct  understand- 
ing of  the  former.  So  in  Southwick  v.  Stevens, 
the  defendant  read  and  had  a  right  to  read  the 
publications  which  were  the  foundation  of  his 
strictures.  In  Finnerty  v.  Tipper,  and  in  An- 
thony Pasquin's  case,  referred  to  by  Gold,  ar- 
guendo,  in  Hotchkiss  v.  Lothrop,  the  evidence 
was,  that  the  plaintiff  was  a  common  libeler, 
and  on  that  ground  it  was  admitted,  and  not 
because  the  plaintiff  had  libeled  the  defend- 


ant.  It  was  not  admitted  here  to  be  shown  that 
the  plaintiff  was  a  common  libeler.  Besides, 
the  publications  offered  to  be  proved  by  the  de- 
fendant did  not  relate  to  the  same  subject  as 
that  on  which  the  action  is  brought,  which  is 
the  moral  and  official  character  of  the  plaintiff. 
The  publications  offered  in  evidence  related 
solely  to  the  political  character  of  the  defendant. 
The  reasoning  and  decision  of  the  K.  B.  in 
May  v.  Brown,  is  conclusive  upon  this  question. 

But  if  otherwise  allowable,  under  the  state 
of  the  pleadings  the  defendant  was  not  entitled 
to  give  in  evidence  the  facts  he  offered  in  mit- 
igation, having  failed  to  establish  a  justifica- 
tion. Though  a  formal  plea  of  justification 
was  not  interposed,  the  notice  attached  to  the 
plea  set  up  a  series  of  acts  showing  improper 
and  illegal  conduct  on  the  part  of  the  plaintiff 
in  his  official  character,  which  the  defendant 
attempted  but  failed  to  prove.  The  case,  there- 
fore, comes  within  the  decision  in  Root  v.  King, 
7  Cow.,  613,  that  facts,  attempted  unsuccess- 
fully to  be  shown,  in  justification  cannot  be  re- 
ceived in  mitigation. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  on 
the  same  side.  The  decision  in  Van  Vechien  v. 
Hopkins,  is  a  complete  answer  to  the  offer  to 
prove  by  a  witness  how  he  understood  the  pub- 
lication. It  is  inadmissible  to  show  the  opinion 
of  one  or  more  *witnesses  as  to  the  im-  [*353 
port  of  a  publication.  Had  the  witness  testified 
that  he  did  not  consider  it  a  libel,  it  would 
have  amounted  to  nothing.  It  is  only  where 
the  jury  cannot  judge  from  the  evidence  before 
them  that  the  opinions  of  witnesses  are  received 
to  aid  them  in  coming  to  a  correct  conclusion, 
as  where  skill  or  science  is  required  to  show 
the  true  situation  of  things. 

The  matters  set  up  in  defense  in  the  notice, 
though  not  amounting  to  a  justification,  being 
put  forth  as  such,  the  defendant  must  abide  by 
the  attitude  he  assumed;  they  were  not  set  up 
in  mitigation.  If  relied  on  in  mitigation,  they 
should  so  have  been  stated;  and,  not  being  so 
stated,  they  must  be  considered  as  put  on  the 
record  in  justification. 

The  former  publications  were  not  admissible 
on  the  ground  of  provocation.  The  doctrine  of 
the  case  of  Lee  v.  Woolsey,  fully  applies  here. 
The  case  of  Pasquin,  and  Finnerty  v.  Tipper, 
have  been  overruled  in  May  v.  Brown.  For- 
mer publications  are  admissible  in  evidence 
only  when  they  are  a  part  of  a  series  of  pieces 
between  the  same  parties  and  relate  to  the  same 
subject-matter.  A  charge  of  moral  turpitude 
and  official  misconduct  cannot  be  considered  a 
continuation  of  a  controversy  between  political 
partisans,  in  which  one  had  charged  the  other 
with  political  tergiversation. 

The  Attorney-General  also  cited  8  Mass., 
248;  6  Mumf.,  465;  and  Saund.,  PI.  &  Ev.,  813. 

In  actions  for  torts,  what  occurs  at  the  time 
and  on  the  occasion  may  be  given  in  evidence, 
but  nothing  beyond.  Was  it  allowable  to  go 
into  the  consideration  of  previous  torts  be- 
tween the  the  same  parties,  various  and  dis- 
tinct matters  would  would  be  presented  to  the 
inquiry  of  the  jury,  and  their  attention  would 
be  diverted  from  the  points  in  issue.  Besides, 
the  defense  is  in  the  nature  of  a  set-off  of  one 
tort  against  another  ;  and,  if  allowed,  would 
be  no  oar  to  an  an  action  subsequently  brought 
by  the  defendant  against  the  plaintiff. 
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Mr.  H.  R.  Storrs,  In  reply.  In  Hotchkiss 
v.  Lothrop  the  defendant  was  allowed  to  show 
a  previous  publication ;  and  what  was  said  by 
Judge  Spencer  in  delivering  the  opinion  of  the 
court  in  that  case  is  directly  in  point.  "It 
354*]  was,"  says  *he,  "  matter  properly  ad- 
mitted in  evidence,  that  the  plaintiff  had  writ- 
ten a  piece  to  which  the  defendant's  was  an  an- 
swer." There  a  third  person  (for  the  first  publi- 
cation did  not  relate  to  the  defendant)  was  per- 
mitted to  avail  himself  of  such  evidence;  here 
it  was  denied  to  the  party  himself.  It  is  be- 
cause the  plaintiff  is  a  common  libeler — it  is  on 
the  ground  of  the  demerits  of  the  plaintiff  that 
the  evidence  is  admissible.  "Answer,"  as  used 
by  the  judge,  does  not  mean  refutation,  but 
reply;  and  the  inquiry  for  the  jury  is  whether 
the  libel  was  occasioned  by  the  previous  pub- 
lication. If  considered  on  the  ground  of  prov- 
ocation, it  cannot  be  said  that  the  publication 
was  so  long  after  the  appearance  of  the  plaint- 
iff's libels  that  it  should  be  considered  as  a  new 
attack,  and  not  as  an  answer.  Besides,  the  con- 
tinued circulation  of  the  previous  piece  may 
be  considered  as  a  new  publication,  at  the  very 
time  of  the  coming  out  of  the  alleged  libel. 

In  the  case  of  May  v.  Brown,  Cn,  J.  Abbott 
refused  to  receive  evidence  of  particular  libels 

Sublished  of  the  defendant  by  the  plaintiff, 
ut  he  did  receive  general  evidence  that  before 
the  publication  of  the  libel  complained  of  the 
plaintiff  had  published  other  libels  of  the  de- 
fendant. This  proposition  should  be  reversed. 
Provocation,  according  to  this  rule,  may  be 
shown  in  mitigation,  and  yet  it  is  not  a  set-off. 
The  evidence  is  admitted  to  show  that  the 
plaintiff  has  himself  invited  the  attack  he  com- 
plains of,  and  been  the  author  of  his  own  suf- 
ferings. 

It  is  said  there  is  a  vast  distinction  as  to  the 
nature  of  the  publications  in  question  ;  that 
those  of  the  plaintiff  charge  the  defendant  only 
with  political  tergiversations,whilst  that  of  the 
defendant  impeaches  the  moral  character  and 
the  official  integrity  of  the  plaintiff.  The  coun- 
sel said  he  did  not  so  read  the  publications;  he 
knew  not  how  a  man  could  be  represented  as 
politically  destitute  of  honor,  honesty  and  in- 
tegrity, and  yet  that  his  private  character  for 
morality  should  be  considered  unassailed. 
Such  might  be  a  code  of  morals  for  libelers, 
but  it  was  for  no  one  else. 

If  the  defendant  could  show  that  the  plaintiff 
had  succeeded  in  scandalizing  him,  he  had  a 
right  to  show  it  when  that  same  plaintiff  sought 
to  recover  damages  for  libeling  him,  and  that 
355*]  *whether  the  provocation  to  the  libel 
was  immediate  or  not;  for  in  whose  favor,  on 
the  score  of  morals,  is  a  verdict  to  be  rendered? 
It  is  mockery  to  say  that  a  libeler  is  entitled  to 
exemplary  damages. 

By  the  Court,  Marcy,  J.  The  motion  for  a 
new  trial  in  this  case  is  placed  on  two  grounds: 
First.  The  exclusion  of  the  evidence  offered 
by  the  defendant  to  show  that  the  plaintiff 
was  the  author  of  three  articles  reflecting 
on  the  defendant,  published,  two  of  them  in 
Mar.  and  the  other  in  June,  the  last  a  few  days 
previous  to  the  publication  of  the  libel.  Sec- 
ond. The  exclusion  of  the  testimony  of  a  wit- 
ness called  on  to  state  how  he  understood  the 
libel. 
WEND.  4. 


It  was  contended  that  the  previous  publica- 
tions should  have  been  received  because  they 
were  a  provocation  to  the  act  complained  of  by 
the  plaintiff  ;  and  also  because  the  supposed 
libel  was  a  reply  to  them,  or  at  least  to  the  last 
of  them. 

The  benignity  of  our  laws  respect,  to  a  cer- 
tain extent,  the  frailty  of  our  nature.  A  just 
provocation  is  allowed  in  some  cases  to  palli- 
ate offenses,  where  the  offense  or  wrongful  act 
is  done  under  the  immediate  excitement  of  the 
provocation  before  time  for  reflection  has  been 
afforded.  Ira  furor  brevi»est ;  short  however 
as  it  is,  the  policy  of  the  law  is  to  restrain  its 
natural  operation.  A  few  moments  is  all  the 
toleration  that  can  be  given  to  it.  In  the  pres- 
ent case  not  only  hours,  but  days  passea  be- 
tween the  last  publication  attributed  to  the 
plaintiff,  now  set  up  as  a  provocation,  and  the 
pnblication  of  the  libel.  There  was  most  abun- 
dant time  for  the  passions  to  cool,  and  for  the 
defendant  to  recollect  that  redress  could  be 
rightfully  attained  only  by  an  appeal  to  the 
laws  of  the  country,  and  not  by  any  act  of  re- 
taliation. To  allow  the  defendant  to  avail  him- 
self of  articles  written  by  the  plaintiff  and  pub- 
lished some  of  them  months  and  the  last  sev- 
eral days  before  the  issuing  of  the  libel, would 
be  more  than  respecting  human  frailty;  it  would 
be  indulging  it  to  a  pernicious  length.  No  man 
under  the  protection  of  the  law  is  to  be  the 
avenger  of  his  own  wrongs.  He  is  bound  to  ap- 
peal to  it  for  redress;  it  is  on  this  subjugation 
of  the  natural  passions  to  the  general  good  that 
society  itself  depends.  2  Chit.  C.  L.,  405. 

*We  were  urged  on  the  argument  to  [*356 
make  a  distinction  between  a  provocation  by 
words  and  one  by  a  newspaper  publication,  be- 
cause the  latter,  it  was  said,  was,  in  effect,  reit- 
erated every  time  it  fell  under  the  defendant's 
eyes.  If  such  a  distinction  could  be  admitted 
in  any  case,  of  which  I  have  great  doubts,  there 
is  nothing  shown  which  calls  upon  us  to  allow 
it  here.  There  was  time  enough  for  passion  to 
subside  and  for  reason  to  operate,  and  the  de- 
fendant might  have  employed  the  time  which 
was  devoted  to  the  composition  of  the  libel  in 
considering  that  it  did  not  belong  to  him  to  re- 
dress his  own  wrongs  in  his  own  way. 

The  decisions  of  this  court  do  not  leave  us 
without  authority  on  this  subject.  In  the  case 
of  Lee  v.  Woolftey,  19  Johns.,  819,  the  defend- 
ant offered  to  prove  circumstances  much  more 
provoking,  and  some  of  them  more  recent,  than 
those  which  were  offered  on  the  trial  of  this 
cause.  There  was  not  only  a  libel  published  a 
few  days  before  the  assault  on  the  plaintiff, 
but  scandalous  insinuations  the  very  evening 
before.  These  were  not  only  the  cause  of  the 
personal  violence,  but  they  were  the  subject  of 
the  conversation  between  the  parties  immedi- 
ately preceding  it,  and  yet  they  were  consid- 
ered as  constituting  no  legal  provocation  that 
the  defendant  could  avail  himself  of  on  the 
trial,  to  extenuate  his  conduct  or  reduce  the 
plaintiff's  claim  for  damages.  "  It  appears  to 
me,"  said  Spencer,  J.,  who  gave  the  opinion  of 
the  court  in  that  case.  "  neither  to  comport 
with  sound  policy  nor  law  to  allow  an  inquiry 
into  antecedent  facts  in  such  a  case  as  this,  un- 
less they  are  fairly  to  be  considered  a  part  of 
one  and  the  same  transaction." 

But  it  is  said  that  the  article  complained  of  as 
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a  libel  was  a  reply  to  the  previous  publications 
written  by  the  plaintiff.  If  such  was  the  fact, 
the  judge  erred  in  not  submitting  them  along 
with  the  libel  to  the  jury.  Where  an  answer, 
that  is  truly  such,  in  point  of  fact,  is  com- 
plained of  as  libelous.it  is  obvious  to  reason  that 
the  piece  answered  as  well  as  the  answer  should 
be  laid  before  the  jury.  In  most  cases  the  cor- 
rect understanding  of  the  latter  would  depend 
upon  knowing  the  former.  Upon  this  principle 
the  case  of  Hotchkiss  v.  Lothrop,  1  Johns. ,  286, 
357*]  was  decided.  It  was  supposed  *that  the 
former  publication  was  explanatory  of  the  sub- 
ject-matter, occasion  and  intent  of  the  latter, 
and  a  knowledge  of  it  was  required  to  make 
the  libel  intelligible.  The  rule  that  was  ap- 
plied to  that  case  does  not  apply  here,  because 
the  reasons  for  the  rule  are  not  found  in  this 
case.  The  publication  in  which  the  libel  is 
found  does  not  profess  to  be,  and  is  not,  in 
point  of  fact,  an  answer  to  any  of  the  articles 
imputed  to  the  plaintiff,  and  by  submitting 
them  to  the  jury  no  such  objects  could  be  ob- 
tained as  was  proposed  in  the  case  of  Hotchkiss 
v.  Lothrop,  by  laying  before  the  jury  the  pub- 
lication to  which  the  alleged  libel  was  in  truth 
an  answer.  In  this  case  neither  of  the  publica- 
tions offered  by  the  defendant  was  in  any  re- 
spect a  reply  to  the  alleged  libel ;  neither  of 
them  related  to  the  subject-matter  of  it ;  nei- 
ther of  them  contained  anything  explanatory 
of  its  intent  or  requisite  to  a  perfect  under- 
standing of  it. 

I  cannot  adopt  the  idea  that  to  retort  crim- 
ination is  an  answer.  There  must  be  some  re- 
lation, some  perceptible  connection  between 
the  subject-matter  of  the  publications,  to  war- 
rant the  application  of  the  principle  of  the  case 
of  Hotchkiss  v.  Lothrop;  but  no  such  connec- 
tion has  been  discovered  by  an  attentive  perusal 
of  the  pieces  offered  in  evidence  by  the  defend- 
ant in  this  case. 

It  is  further  urged,  that  if  the  publications 
had  no  relation  whatever  to  the  libel,  they 
should  have  been  received  and  laid  before  the 
jury  to  mitigate  the  damages.  This  position  is 
sustained  principally  by  the  authority  of  the 
case  of  Finnerty  v.  Tipper,  2  Camp.,  72,  and 
what  is  said  in  Tobart  v.  Tipper,  1  Camp. ,  350, 
about  Ld.  Kenyon's  decision  in  Anthony  Pas- 
quin's  case.  These  were  decisions  at  Nisi  Prius; 
the  principle  on  which  they  proceeded  is  not 
very  fully  explained,  and  they  are  now  without 
any  authority  in  the  courts  where  the  judges 
sat  who  pronounced  them.  Although  they 
were  urged  upon  the  consideration  of  the  K. 
B.,  in  the  case  of  May  v.  Brown,  4  Dowl. 
&  Ry.,  670;  S.  C.,  3  Barn.  &  C.,  113,  by  such 
counsel  as  Copley,  now  Lord  Chancellor  of 
England,  and  Brougham,  the  court  did  not  re- 
gard them,  but  decided  in  that  case,  after  the 
fullest  argument  and  the  most  mature  delibera- 
358*]  tion,  that  other  *libels  published  by  the 
plaintiff  of  the  defendant  not  relating  precisely 
to  the  same  subject-matter,  could  not  be  con- 
sidered either  in  bar  of  the  action  or  in  mitiga- 
tion of  the  damages. 

Upon  what  principle  of  law  should  the  pub- 
lications offered  by  the  defendant  have  been 
received  ?  It  cannot  be  pretended  that  torts 
can  be  set  off.  It  would  be  unjust  that  the  de- 
fendant should  be  allowed  what  damages  he 
has  suffered  by  the  plaintiff's  libels  by  way  of 
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mitigating  the  plaintiff's  damages  claimed  in 
this  suit,  and  still  be  at  liberty  to  prosecute  the 
plaintiff  for  the  same  publications  and  recover 
for  the  whole  amount  of  thje  injury  he  has  sus- 
tained by  them  :  yet  I  apprehend  such  would 
be  the  operation  of  the  principle  contended  for 
on  the  part  of  the  defendant.  If  the  defendant 
should  prosecute  for  the  alleged  libels  con- 
tained in  the  publications  offered  in  evidence 
to  reduce  the  amount  of  the  recovery  in  this 
case,  the  fact  that  they  had  been  used  for  that 
purpose  could  not  be  interposed  either  in  bar 
to  the  suits  or  in  mitigation  of  damages. 

If  these  publications  were  to  be  used  for  the 
purpose  for  which  they  were  offered  by  the  de- 
fendant, the  plaintiff  ought  certainly  to  be  per- 
mitted to  justify;  thus  the  jury,  instead  of  try- 
ing the  issue  sent  down,  might  be  called  on  to 
hear  the  excuse  for.  or  investigate  the  truth  of, 
a  succession  of  criminatory  and  recriminatory 
publications  which  the  parties  may  have  in- 
dulged in  for  years.  This  is  a  very  supposa- 
ble  case  ;  indeed  it  would  be  very  likely  to 
happen  if  the  parties  were  the  conductors  of 
opposing  political  journals. 

In  addition  to  the  case  of  May  v.  Brown,  which 
so  directly  supports  the  decision  of  the  circuit 
judge,  I  find  a  case  referred  to  by  Saunders, 
in  his  Treatise  on  PI.  &  Ev.,  813.  It  is  the  case 
of  Wakely  v.  Johnson,  reported  by  Ryan  & 
Moody  which  is  said  to  decide  that  the  defend- 
ant cannot  give  in  evidence  that  the  plaintiff 
was  in  the  habit  of  libeling  him.  In  the  case 
of  Me  Alexander  v.  Harris,  6  Munf.,  465,  the 
Supreme  Court  of  Appeal  of  Va.  decided  that 
the  defendant  in  an  action  of  slander  is  not 
permitted  to  prove,  that  before  speaking  of  the 
slanderous  words  the  plaintiff  *was  in  [*359 
the  habit  of  vilifying,  insulting  or  provoking 
him  and  his  family.  I  am  of  opinion  that  the 
correctness  of  the  judge's  decision  on  this  part 
of  the  case  is  sustained  by  strong  reasons  and 
the  highest  authority. 

The  other  ground  on  which  the  motion  for 
a  new  trial  rests  is  the  supposed  error  of  the 
circuit  judge  in  refusing  to  hear  a  witness,  of- 
fered by  the  defendant,  testify  how  he  under- 
stood the  libel.  The  argument  in  support  of 
this  branch  of  the  motion  seemed  to  assume 
that  the  judge  had  refused  to  hear  the  witness 
state  what  was  generally  understood  to  be  the 
meaning  of  the  alleged  libel.  The  case  does 
not  present  such  a  point.  After  the  witness  had 
stated  that  he  had  read  the  supposed  libel,  he 
was  asked  how  he  understood  it.  The  objec- 
tion was  to  this  question,  and  the  judge  re- 
fused to  hear  the  answer  of  the  witness.  It  will 
be  perceived  that  the  witness  was  not  asked 
how  others  understood  the  supposed  libel ;  he 
was  not  interrogated  as  to  any  extrinsic  facts 
which  might  show  it  had  an  application  differ- 
ent from  that  for  which  the  plaintiff  contended . 
The  case  of  Van  Vechten  v.  Hopkins,  5  Johns. , 
211,  is  an  authority  too  clear  and  explicit  on 
this  point  to  permit  a  doubt  to  be  entertained. 
In  that  case,  the  plaintiff  offered  to  prove  by  a 
witness  that  from  reading  the  libel  he  applied 
it  to  the  plaintiff  ;  this  proof  was  excluded  by 
the  judge  at  Nisi  Prius,  and  his  decision  unani- 
mously confirmed  by  this  court.  The  reason 
assigned  for  excluding  this  testimony  was,  that 
it  was  the  mere  opinion  of  a  witness,  which  the 
court  said  ought  not  to  have  any  influence 
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upon  the  verdict.  Opinions  are  not  proofs,  and 
if  they  are  ever  received  it  is  in  cases  involving 
peculiar  or  professional  skill,  and  then  they  are 
usually  accompanied  with  the  facts  and  rea- 
sons on  which  they  are  based.  It  was  the  duty 
of  the  jury  to  say  how  the  libel  was  to  be  un- 
derstood, after  they  had  heard  all  the  extrinsic 
facts  that  the  parties  chose  to  submit  to  them  ; 
and  in  coming  to  this  conclusion,  it  was  not 
proper  that  they  should  have  be^n  influenced 
by  the  mere  opinion  of  any  witness.  The  ask- 
ing of  a  witness  to  apply  the  libel,  as  was  done 
in  the  case  of  Van  Vechten  v.  Hopkins,  or  to 
tell  how  he  understood  it,  as  was  done  in  this 
36O*]  case,  appears  to  me  to  be  much  *the 
«ame  thing  ;  and  if  the  testimony  offered  in 
the  one  case  was  properly  rejected,  that  offered 
in  the  other  could  not  be  received. 

1  see  no  reason  for  granting  a  new  trial. 

Affirmed-7  Wend.,  560. 

Cited  in-12  Wend.,  22 ;  8  Bos.,  293 ;  11  Mich.,  23 ;  8 
Kan.,  429. 


BROWN  v.  WILLIAMS. 

Negotiable  Paper — Indorsers,  Rights  of—  Covenant 
not  to  Sue  Prior  Indorser,  Releases  Subsequent 
Indorsers — Subsequent  Indorser  may  Recover 
from  Holder — Rule,  Governing  Principal  and 
Surety,  Applies — Bill  of  Particulars. 

Assumpsit  for  money  had  and  received  will  lie  by 
an  indorser  of  a  note  against  the  holder,  to  recover 
back  money  paid  under  a  Judgment  against  such 
indorser,  where  the  holder  previous  to  the  payment 
makes  an  arrangement  with  a  prior  indorser,  by 
which  he  discharges  him,  or  enters  into  a  covenant 
not  to  sue  him. 

The  rule  which  governs  as  to  the  effect  of  a  dis- 
charge or  the  varying  the  contract  of  a  principal 
debtor  by  a  creditor,  without  the  concurrence  of 
the  surety,  applies  to  the  discharge  of  a  prior  in- 
dorser ;  the  subsequent  indorsers  are  discharged  in 
cases  where  the  surety  would  be  discharged. 

A  prior  indorser  in  reference  to  subsequent  in- 
dorsers stands  in  the  place  of  a  principal  debtor : 
his  discharge,  or  a  covenant  not  to  sue  him,  releases 
the  subsequent  indorsers. 

Bill  of  particulars.  Question  of  variance  between 
bill  and  proof. 

Citations-2  Salk.,  575;  16  Johns.,  73;  9  Cow.,  206; 
2  Johns.,  560;  16  Johns.,  42, 43,  73 ;  3  Br.  C.,3;  HVes., 
410 ;  2  Bos.  &  P.,  62 ;  2  BL,  1235 ;  3  Bos.  &  P.,  365.  366, 
and  note. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  N.  Y.  Circuit  in  Dec.,  1828,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  declaration  contained  the  usual  counts 
in  indebitatus  assumpsit  for  money  had  and  re- 
ceived, &c.  The  plaintiff  furnished  a  bill  of 
particulars  stating  that  the  action  was  brought 
for  money  had  and  received  by  the  defendant 
from  one  Oliver  Dubois,  on  a  note  drawn  by 
Samuel  Ellison  for  $300,  dated  May  6,  1816, 
payable  to  Dubois  or  order  at  the  Bank  of  New- 
burgh,  six  months  after  date  ;  which  note  was 
indorsed  by  Dubois  and  subsequently  by  the 
plaintiff  and  by  the  defendant,  and  upon  which 
note  the  defendant  received  $300  from  Dubois, 
and  also  the  same  sum,  with  costs  and  interest, 

NOTE.— Covenant  not  to  sue— When  a  bar. 

See  Cntskill  Bank  v.  Messenger,  9  Cow..  37,  not*, 
and  otJur  notes  there  cited.  As  to  the  mf-asure  of 
damages  for  breach  of  covenant  not  to  sue.  See  Deyo 
v.  Waggoner,  19  Johns.,  241. 

WEND.  4. 


from  the  plaintiff.  The  action  was,  therefore, 
brought  to  recover  the  $800  alleged  to  be  thus 
fraudulently  received,  and  the  costs  and  ex- 
penses of  the  plaintiff  and  the  interest  of  $800 
from  the  time  of  payment  by  Dubois,  which 
was  alleged  to  have  been  made  June  5, 1820. 

On  the  trial  of  the  cause,  the  following  facts 
appeared  ;  May  6,  1816,  a  note  was  made  by 
one  Samuel  Ellison  for  $800,  payable  to  Oliver 
Dubois  or  order  six  months  after  date ;  this 
note  was  indorsed  by  Dubois,  and  subsequently 
*bv  the  plaintiff,  and  after  the  plaint-  [*36l 
iff  s  indorsement  it  was  indorsed  by  the  de- 
fendant in  blank  for  the  accommodation  of 
Dubois.  The  defendant  caused  a  suit  to  be 
commenced  against  the  plaintiff,  as  second  in- 
dorser of  the  note,  in  the  name  of  one  Samuel 
Williams  as  plaintiff,  in  which  a  judgment  was 
recovered  Apr.  18,  1817,  for  $860.33  ;  subse- 
quently a  ca.  sa.  was  issued,  directing  the  sher- 
iff to  receive  $331.83,  with  interest  on  $313.91, 
from  Dec.  13,  1817,  on  which  the  plaintiff  was 
arrested  in  N.  Y. ,  and  gave  a  bond  for  the  lim- 
its and  escaped.  The  sheriff  was  sued  for  the 
escape,  and  a  judgment  recovered  against  him 
for  $331.83  debt  and  $115.87  costs,  May  8, 
1820.  The  surety  for  the  limits,  at  the  request 
of  the  plaintiff  in  this  cause,  paid  the  sheriff 
$548.66,  Sept.  1,  1820;  of  which  sum  $331.88, 
together  with  $14.99,  the  interest  thereof,  was 
paid  to  the  attorneys  of  the  plaintiff  in  the 
suit  against  the  sheriff.  The  surety  has  been 
repaid  the  money  thus  advanced  for  the  plaint- 
iff. 

The  plaintiff  produced  a  covenant  under 
seal  executed  by  the  defendant,  bearing  date 
June  5,  1820,  entered  into  by  him  with  Oliver 
Dubois  ;  by  which,  after  reciting  the  making 
of  the  above  note  by  Ellison,  and  the  indorse- 
ment of  the  same  by  Dubois  and  by  the  plaint- 
iff and  by  the  defendant,  and  that  a  suit  had 
been  commenced  by  the  defendant  against  Du- 
bois to  recover,  among  other  things,  money 
paid  by  him  in  consequence  of  his  indorse- 
ment of  that  note,  and  that  a  settlement  had 
been  made  by  Dubois  with  him  of  his  claims 
against  Dubois,  and,  among  others,  his  claim 
in  reference  to  the  note,  the  defendant  cove- 
nanted never  to  sue,  molest  or  trouble  Dubois 
upon  the  note,  or  on  account  of  any  moneys 
paid  by  the  defendant  in  respect  to  the  same, 
and  to  keep  Dubois  harmless  and  indemnified 
from  any  suit  upon  or  in  virtue  of  the  note,  to 
be  brought  by  any  person  whomsoever.  He 
also  released  and  discharged  the  suit  com- 
menced by  him  against  Dubois,  and  acknowl- 
edged the  settlement  to  include  all  other  claims 
and  demands  upon  Dubois,  and  released  and 
discharged  him  therefrom.  The  subscribing 
witness  to  this  instrument  testified  that  the 
settlement  between  *the  defendant  and  [*;*  <  >  - 
Dubois  was  made  in  private  ;  that  the  defend- 
ant had  several  claims  against  Dubois  besides 
the  note  of  Ellison  ;  that  Dubois  told  him  it 
was  a  trading  settlement ;  that  upon  the  release 
being  executed,  the  defendant  received  from 
Dubois  a  pair  of  horses,  and  Dubois  received 
from  the  defendant  a  horse  and  wagon,  and  he 
(the  witness)  did  not  know  that  the  defendant 
received  anything  from  Dubois  except  the 
horses.  It  was  also  proved,  on  the  part  of  the 
plaintiff,  that  about  $100  was  paid  by  Ellison 
on  a  judgment  obtained  against  him  as  the 
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maker  of  the  note  indorsed  by  the  parties,  in 
the  name  of  Samuel  Williams  as  plaintiff. 

The  plaintiff  having  rested,  the  defendant 
moved  for  a  nonsuit  on  the  grounds :  1.  That 
an  action  for  money  had  and  received,  under 
the  circumstances  of  the  case,  could  not  lie  in 
the  name  of  the  plaintiff  ;  that  the  suit  ought 
to  have  been  in  the  name  of  the  sheriff,  or  the 
plaintiff  ought  to  have  brought  a  special  ac- 
tion on  the  case.  2.  That  there  was  a  variance 
between  the  proof  and  the  bill  of  particulars. 
The  judge  refused  the  motion. 

The  defendant  then  offered  to  prove  that  in 
the  settlement  between  him  and  Dubois  noth- 
ing was  paid  to  him  upon  or  on  account  of  the 
$300  note,  and  that  the  whole  payment  made 
by  Dubois  in  the  delivery  of  the  horses  was  in 
the  settlement  of  other  demands  which  the  de- 
fendant had  against  him  independent  of  the 
note.  And  he  further  offered  to  prove  that 
the  plaintiff  had  in  the  month  of  June,  1820, 
made  a  settlement  with  Oliver  Dubois,  and  had 
received  payment  and  satisfaction  of  the  note 
from  Dubois  for  and  on  account  of  his  (Du- 
bois') liability  as  a  prior  indorser  thereof,  and 
had  discharged  him  therefrom.  The  judge  re- 
fused to  receive  the  evidence  thus  offered,  rul- 
ing it  to  be  irrelevant  and  inadmissible,  and 
charged  the  jury  that  the  covenant  of  the  de- 
fendant not  to  sue  Dubois  upon  the  note  was, 
by  operation  of  law,  a  release  of  the  liability 
of  the  plaintiff,  and  entitled  the  plaintiff  to 
recover  back  the  money  paid  under  the  judg- 
ment and  execution  against  him ;  that  proof 
of  the  covenant  of  the  defendant  was  admis- 
sible under  the  bill  of  particulars,  and  that 
the  plaintiff  was  not  bound  to  prove  the  pay- 
ment of  any  money  by  Dubois  to  the  defend- 
363*]  ant;  *and  he,  therefore,  directed  the 
jury  that  the  plaintiff  was  entitled  to  their  ver- 
dict for  the  sum  of  $346.82,  the  principal  and 
interest  of  the  ca.  sa.  issued  against  him,  to- 
gether with  the  interest  thereon.  The  jury 
found  a  verdict  accordingly,  subject  to  the 
opinion  of  this  court. 

Messrs.  W.  W.  McCleland  and  P.  Rug- 
gleg,  for  plaintiff,  contended  that  the  cove- 
nant admitting  that  the  defendant  had  settled 
with  Dubois  all  claims  as  well  on  account  of 
the  note  as  all  other  demands  which  he  had 
against  him,  should  be  considered  a  release, 
and  not  simply  a  covenant  not  to  sue  ;  and  that 
the  first  indorser  having  paid  and  settled  the 
note,  the  money  paid  by  the  second  indorser 
in  ignorance  of  the  fact  of  payment  by  the 
first  indorser,  ought  to  be  allowed  to  be  re- 
covered back  in  an  action  for  money  had  and  re- 
ceived. They  also  insisted  that  the  defendant 
as  the  holder  of  the  note  had  varied  the  con- 
tract, and  that,  therefore,  the  plaintiff  as  a  sub- 
sequent indorser  was  discharged.  They  cited 
Chit.  Bills,  371,  372,  374  ;  16  Johns.,  41  ;  Id., 
70  ;  18  Id.,  26  ;  11  Ves.,  410  ;  2  Bos.  &  P.,  61  ; 
8  East,  576  ;  2  Johns.  Ch.,  554,  560.  As  to  the 
bill  of  particulars  they  cited  3  Stark.  Ev.,  1058; 
3  Saund.,  PI.  Ev.,  699,  700. 

Mr.  D.  Ruggles,  for  defendant.  The  cove- 
nant of  the  defendant  not  to  sue  Dubois  did 
not  release  the  plaintiff,  nor  impair  the  rights 
of  the  defendant  to  collect  the  money.  The 
rule  that  a  covenant  not  to  sue  shall  operate  as 
a  release  obtains  only  as  between  the  covenantor 
and  covenantee.  2  Saund.,  48  a,  n.  1  ;  2  Salk., 
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575.  Where  two  are  bound  jointly  and  several- 
ly, and  the  obligee  covenant  with  one  of  them 
not  to  sue  him,  it  does  not  amount  to  a  release, 
but  is  a  covenant  only,  and  the  obligee  may  still 
sue  the  other  obligor.  2  Saund.,  48  a,  n.  1  •  17 
Mass. ,  584  ;  3  Bibb,  247 ;  6  Munf . ,  8  ;  2  Johns.  Y 
449,  450.  He  may  do  so,  though  the  party 
with  whom  the  covenant  be  made  be  the  prin- 
cipal debtor  and  the  other  only  surety.  8  T. 
R.,  168.  A  formal  technical  release  to  one  of 
two  obligors  Discharges  both,  not  so  a  covenant 
not  to  sue.  If  a  covenant  not  to  sue  one  of 
two  joint  obligors  will  not  be  regarded  as  a 
release,  how  can  such  a  *covenant  with  [*364r 
one  indorser  discharge  another  ?  It  is  only 
when  the  holder  does  an  act  destroying  or  im- 
pairing the  remedy  of  the  indorsers,  that  they 
are  discharged.  A  covenant  not  to  do  that 
which  it  is  rightful  to  omit,  cannot  deprive  a 
party  of  a  remedy  which  he  would  have  been 
entitled  to,  had  he  not  entered  into  the  cove- 
nant. The  holder  of  the  note  in  this  case 
might  omit  to  sue  either  one  of  the  indorsers 
without  affecting  his  rights  against  the  others. 
Had  the  covenant  been  made  before  suit 
brought  against  the  plaintiff  he  could  not  have 
pleaded  it  in  bar ;  for,  notwithstanding  the 
covenant,  the  plaintiff  after  a  recovery  against 
him  had  his  right  of  action  against  Dubois. 

5  Esp.,  178.     Here,  however,  it  was  made  not 
only  after  suit  brought,  but  after  a  judgment 
against  the  plaintiff,   and  another  judgment 
against  the  sheriff  for  the  escape  of  the  plaint- 
iff on  a  ca.  sa.  both  which  judgments  were  in 
full  force  at  the  making  of  the  covenant  with 
Dubois.     How  could  tEe covenant  affect  those 
judgments  ?    A  release  to  Dubois  could  not 
have  reached  them. 

The  action  for  money  had  and  received  can- 
not be  maintained,  because  there  is  no  proof 
that  the  defendant  has  been  twice  paid,  once 
by  Dubois  and  the  second  time  by  the  defend- 
ant ;  the  evidence  in  the  case  and  the  release 
itself  shows  the  contrary ;  it  is  only  on  the 
ground  of  a  technical  release,  if  at  all,  that  the 
plaintiff  supports  his  case  ;  this  shows  no 
equity  in  his  case. 

If  the  covenant  operated  as  a  release,  then 
the  payment  was  voluntary,  and  the  plaintiff 
is  precluded  from  recovering  back  money,  the 
payment  of  which  he  might  have  avoided  by 
application  to  the  court  on  motion.  There  was 
sufficient  time  for  the  purpose  ;  the  covenant 
bears  date  June,  5  and  the  payment  was  not 
made  until  Sep.  20.  The  money  having  been 
paid  under  the  legal  force  of  the  judgment 
against  the  plaintiff,  and  he  having  omitted  to 
avail  himself  of  the  remedies  which  the  law 
afforded  him  against  its  payment,  he  cannot 
now  recover  it  back.  7  T.  R.,  269  ;  8  Johns., 
470  ;  9  Id. ,  232,  244.  Ignorance  of  the  law  en- 
titling him  to  relief  is  no  excuse.  2  Saund. 
PI.,  675;  6  Barn.  &  C.,  677;  1  Wend.,  360. 
Ignorance  of  the  fact  of  payment  by  Dubois 
is  not  shown,  although  to  render  it  available 
it  ought  *affirmatively  to  have  been  [*365 
proved.  1  Wend.,  360.  The  payment,  there- 
fore, was  voluntary  and  the  money  cannot  be 
recovered  back.  1  Esp.,  278,  284;  2  Id.,  572, 
723;  3  Bos.  &  P.,  520;  5  Taunt.,  147;  1  Maule 

6  S.,  610  ;  4  Barn.  &  C.,  290  ;  6  Dow.  &  Ry., 
288;  1  Wend.,   355.     The  variance  also  was 
material  between  the  bill  of  particulars  and 
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the  proof,  and  for  that  cause  the  plaintiff  is 
not  entitled  to  recover.  3  Esp.,  168  ;  2  Bos. 
&R,  243;  4  Esp..  7. 

The  evidence  offered  on  the  part  of  the  de- 
fendant to  show  that  no  payment  was  in  fact 
made  on  the  note  by  Dubois  ought  to  have  been 
received  ;  it  would  have  totally  destroyed  the 
foundation  of  the  plaintiff's  action,  by  show- 
ing that  the  defendant  had  never  received  but 
one  satisfaction  of  his  demand.  The  other 
offer  also  ought  to  have  been  received  :  it  would 
have  shown  that  the  plaintiff  had  not  been  in- 
jured by  any  act  done  by  the  defendant ;  that 
the  plaintiff  had  not  been  deprived  of  his  remedy 
against  Dubois,  inasmuch  as  he  had  already 
been  indemnified  by  Dubois  and,  therefore, 
could  not  again  call  on  him. 

By  the  Court,  Savage,  C  h.  J.  The  action 
for  money  had  and  received  is  an  equitable 
action  and,  generally  speaking,  lies  in  all  cases 
where  the  defendant  has  received  money,  or 
in  some  cases  its  equivalent,  which  in  equity 
and  good  conscience  he  ought  to  pay  the  plaint- 
iff. If  it  be  conceded  that  the  defendant  has 
received  payment  of  the  note  on  which  he  was 
the  holder  from  Dubois,  and  afterwards  from 
the  plaintiff,  a  case  is  presented  in  which  the 
plaintiff  ought  to  recover  back  from  the  defend- 
ant the  money  thus  improperly  received. 
Whether  the  instrument  produced  is  evidence 
of  such  payment  by  Dubois  to  the  defendant, 
or  discharges  Dubois  from  all  liability  on  the 
note,  is  the  principal  question  in  this  case. 

It  seems  to  be  conceded  by  the  defendant's 
counsel  that  if  the  instrument  operates  as  a  re- 
lease, it  discharges  Dubois  from  his  liability 
to  the  plaintiff  ;  but  he  contends  that  it  is  a 
mere  covenant  on  the  part  of  the  defendant 
not  to  sue  Dubois,  and  leaves  him  liable  to  the 
36(5*]  other  parties.  The  proposition  *is  not 
denied,  that  where  a  creditor  covenants  not 
to  prosecute  one  of  several  joint  and  several 
obligors  or  promisors,  the  others  remain  liable 
to  an  action  ;  but  if  the  creditor  releases  such 
obligor  or  promisor,  his  claim  is  gone  upon 
all  of  them  ;  and  the  reason  is  that  the  release 
discharges  the  debt  itself,  but  the  covenant  not 
to  sue  one  leaves  the  debt  in  existence,  and 
merely  exempts  the  covenantee  from  prosecu- 
tion. If,  however,  a  creditor  covenant  not  to 
sue  an  individual  debtor  who  is  solely  liable, 
such  covenant  has  the  effect  of  a  release, 
though  not  such  technically.  It  may  be  pleaded 
in  bar  to  avoid  circuity  of  action.  2  Salk., 
575.  The  present  is  not  a  case  of  joint  and 
several  promisors  ;  each  party  to  the  note  is 
liable  severally,  but  not  jointly.  The  maker 
of  a  promissory  note,  when  nothing  appears  to 
the  contrary,  is  considered  the  principal  debtor 
and  the  indorsers  are  sureties  ;  16  Johns. ,  78  ; 
but  not  exactly  co-sureties.  No  joint  action 
can  be  maintained  against  them  ;  each  must 
be  made  severally  responsible.  There  may  be 
cases,  and  such  we  have  by  particular  statutes, 
where  a  joint  action  may  be  brought  against  all 
the  parties  responsible  upon  a  note:  I  am  speak- 
ing of  the  liability  of  parties  in  ordinary  cases. 

The  holder  'of  a  note  may  prosecute  the 
maker  and  iudorsers  in  separate  suits,  but  he 
can  have  but  one  satisfaction.  If  he  collects 
his  money  from  the  principal  debtor,  he  cannot 
afterwards  maintain  a  suit  against  the  indorsers. 
WEND.  4. 


Their  engagement  was  that  the  money  should 
be  paid  ;  and  when  that  is  done,  their  liability 
ceases.  Should  either  of  the  indorsee  be  com- 
pelled to  pay  the  money,  he  becomes  the  cred- 
itor, and  has  a  right  to  be  reimbursed  from  the 
principal  debtor,  or  prior  indorsers  if  any.  If, 
therefore,  the  holder  releases  the  principal 
debtor,  he  ought  not  to  recover  against  the  in- 
dorsers ;  for  by  releasing  the  debt,  he  dis- 
charges the  principal  from  all  liability  upon 
the  note  to  the  indorsers,  as  well  as  to  himself. 
If  a  holder  covenant  not  to  sue  one  of  two 
joint  and  several  makers  of  a  promissory  note, 
he  may  sue  the  other  ;  for  he  remains  liable 
while  the  debt  remains  ;  but  if  the  creditor 
covenant  not  to  sue  a  sole  maker  of  a  note,  I 
know  of  no  means  of  compelling  payment. 
Suppose  *he  has  a  written  guaranty  [*367 
from  a  third  person  that  such  maker  shall  pay 
his  note,  and  he  covenant  not  to  sue  such 
maker,  can  be  permitted  to  prosecute  on  his 
guaranty  after  he  has  covenanted  that  the  maker 
shall  not  be  compelled  to  pay?  The  law,  I 
trust,  does  not  tolerate  such  injustice.  It  will 
not  permit  him  to  do  indirectly  what  he  has 
covenanted  not  to  do  directly.  If  he  may  be 
permitted  to  recover  of  the  surety,  he,  the 
surety, must  have  his  remedy  against  the  princi- 
pal, who  will  thus  be  compelled  to  pay  where 
the  creditor  had  covenanted  that  he  should  not 
be  so  compelled.  It  will  hardly  be  contended 
that  the  surety  shall  pay,  and  yet  have  no 
remedy  against  his  principal. 

But  it  is  not  necessary  in  this  case  to  main- 
tain that  proposition.  This  is  the  case  of  a 
negotiable  instrument,  and  the  rights  and  lia- 
bilities of  the  parties  to  such  an  instrument 
have  often  been  considered,  and  are  well  de- 
fined. I  have  had  occasion  recently  to  refer  to 
some  cases  on  this  subject,  9  Cow. ,  206,  and  I 
then  quoted  the  rule  as  laid  down  by  Chancel- 
lor Kent,  2  Johns.  Ch.,  560.  It  is  this:  "  The 
surety  is  entitled  to  pay  the  debt  when  it  be- 
comes due,  or  he  may  call  upon  the  creditor  by 
the  aid  of  this  court  to  enforce  his  demand 
against  the  principal  debtor.  On  paying  the 
debt,  he  is  entitled  to  the  creditor's  place  by 
substitution.  If  the  creditor,  by  agreement 
with  the  principal  debtor  without  the  surety's 
consent,  has  disabled  himself  from  suing  when 
he  would  otherwise  have  been  entitled  to  sue 
under  the  original  contract,  or  has  deprived 
the  surety  on  his  paying  the  debt  from  having 
immediate  recourse  to  his  principal,  the  con- 
tract is  varied  to  his  prejudice,  and  he  is,  con- 
sequently, discharged.  This  is  the  true  prin- 
ciple to  be  extracted  from  the  cases."  Cn.  J. 
Spencer  says:  "If  the  holder  does  an  act  which 
takes  away  and  destroys  the  remedy  of  the 
other  parties  against  the  maker  upon  the  very 
bill,  he  forfeits  his  right  to  call  upon  the  prior 
iudorsers."  16  Johns.,  42, 48.  And  again,  the 
surety  is  bound  by  the  terms  of  his  contract : 
and  if  the  creditor,  by  agreement  with  the  prin- 
cipal debtor  without  the  concurrence  of  the 
surety,  varies  these  terms  by  enlarging  the  time 
of  performance,  the  surety  is  discharged:  for  he 
is  injured,  andhisriskis  increased.  16  [*3<i8 
Johns.,  73.  8  Bro.  Ch..  3;  11  Ves..  410.  These 
cases  speak  of  discharging  or  varying  the  con- 
tract with  the  principal  debtor.  The  same  rule 
is  applicable  to  the  discharge  of  any  prior  in- 
dorsers —  the  subsequent  Indorsers  are  dis- 
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charged.  In  English  v.  Darby,  2  Bos.  &  P. .  62, 
Ld.  Eldon.  speaking  of  the  case  of  Hayling  v. 
Mulftall,2E\.  Rep. ,  1235,says:  "Had  the  plaintiff 
first  sued  a  prior  indorser  and  discharged  him 
from  execution,  it  would  have  afforded  a  suf- 
ficient objection  to  an  action  against  a  subse- 
quent indorser."  And  see  3  Bos.  &  P.,  365, 
366,  and  n. 

The  covenant  executed  by  the  defendant 
speaks  of  Dubois  as  the  principal  debtor,  the 
note  being  indorsed  for  his  accommodation  ; 
but  if  he  was  not,  the  agreement  not  to  sue  him 
diminished  the  security  of  the  subsequent  in- 
dorser. If  the  holder,  who  was  the  defendant, 
thought  proper  to  collect  the  money  from  a 
subsequent  indorser,  as  the  plaintiff  was,  the 
plaintiff,  on  payment  of  the  money,  was  enti- 
tled to  the  creditor's  place  by  substitution;  but 
when  he  assumed  that  place  he  found  the  se- 
curity of  a  prior  indorser  discharged,  and  that 
might  be  the  very  security  upon  which  he  re- 
lied in  becoming  an  indorser.  At  all  events, 
his  risk  was  increased  by  the  acts  of  the  holder, 
and  that  is  sufficient  to  discharge  him. 

The  objection  that  the  plaintiff  should  have 
sought  relief  on  motion,  is  of  no  weight ;  he 
was  not  bound  to  pursue  that  remedy;  and  he 
had  no  opportunity  of  pleading  a  defense  to 
the  action  against  him.for  while  it  was  pending 
Dubois  was  not  discharged  from  his  liability. 

It  is  said  the  payment  by  Lupton  was  volun- 
tary. The  money  was  paid  by  Lupton  at  the 
request  of  the  plaintiff;  it  was,  therefore,  paid 
by  the  plaintiff,  against  whom  a  judgment  had 
been  recovered.  If  this  is  voluntary,  then  every 
payment  is  voluntary,  unless  property  is  sold 
by  the  sheriff. 

The  objection  of  variance  is  not  tenable.  A 
bill  of  particulars  is  indeed  considered,  in  some 
respects,  an  amplification  of  the  declaration, 
but  it  is  considered  sufficient  if  it  fairly  apprise 
the  opposite  party  of  the  nature  of  the  claim, 
so  that  there  can  be  no  surprise.  Here  the  de- 
369*]  fendant  was  informed  *that  the  money 
which  the  plaintiff  had  paid  was  sought  to  be 
recovered  back;  and  though  it  speaks  of  $300 
paid  by  Dubois,  still,  if  the  transaction  amount- 
ed in  law  to  a  payment  or  discharge  or  release 
of  that  sum,  there  could  have  been  no  surprise. 

I  am  of  opinion,  also,  that  the  defense  offered 
was  properly  rejected  ;  the  first  part,  because 
it  was  to  contradict  the  defendant's  own  writ- 
ten and  sealed  agreement,  and  as  to  the  second, 
if  Dubois  had  previous  paid  the  plaintiff,  that 
might  perhaps  give  Dubois  a  remedy  against 
him, but  could  have  no  influence  upon  the  plaint- 
iff's right  to  recover  back  money  which  the  de- 
fendant had  unlawfully  obtained  from  him. 

The  plaintiff  is  entitled  to  judgment  for  the 
amount  paid  by  him,  with  interest  till  judgment. 

Cited  In— 9  Wend.,  337 ;  19  Wend.,  530;  5  Den.,  224  ; 
4  Edw.,  331 ;  18  N.  Y.,  682 ;  30  Hun,  366 ;  5  Barb.,  469 ; 
24  Barb.,  57  ;  50  How.  Pr.,  440 ;  4  Bos.,  345 ;  3  Rob., 
713;  32Cal.,638. 
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PARKHURST. 
Deed — Parol  Evidence  to  Show  Intended  Grant 


NOTE.— Deeds— Construction  of— Usage  of  parties— 
When  evidence  of,  admissible.  See  Livingston  v.  Ten 
Broeck,  16  Johns.,  14,  note,  and  other  notes  there  cited. 
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—  Witness— If  Competent  in  Chief,  Must  be 
Sworn  Generally — Proof  of  Execution  and  De- 
livery of  Deed — Mortgage  Cannot  be  Set  up  as 
a  Legal  Estate. 

Parol  evidence  is  not  admissible  to  show  the  land 
intended  to  be  granted  by  a  deed,  where  the  prem- 
ises are  described  as  being:  all  the  land  purchased  by 
the  grantor  of  A.  B.,  and  where,  without  such  de- 
scription, the  deed  is  incapable  of  location;  the  deed 
to  the  grantor  in  such  case  must  be  produced. 

Where  a  witness  is  competent  in  chief  he  must  be 
sworn  generally  in  the  cause,  although  his  exami- 
nation may  be  confined  to  only  a  particular  or  in- 
cidental fact,  and  although  the  evidence  may  be 
addressed  to  the  court  instead  of  the  jury,  it  is  not 
allowable  that  he  be  specially  sworn  to  answer  such 
questions  as  shall  be  put  to  him  in  relation  to  any 
particular  matter.  It  is  otherwise  where  a  party  to 
the  record  is  sworn  to  prove  the  loss  or  destruction 
of  a  paper. 

An  equitable  lien  or  mortgage  cannot  be  set  up  at 
law  as  a  legal  estate  to  defeat  a  recovery  in  an  ac- 
tion of  ejectment. 


Citations— 14  Johns., 
Johns.,  418. 


I;  1  Johns.  Cas.,  114;  12 


THIS  was  an  action  of  ejectment  brought  for 
the  recovery  of  about  one  acre  of  land, 
tried  at  the  Livingston  Circuit  in  Oct.,  1828, 
before  the  Hon.  John  Birdsall,  then  one  of  the 
Circuit  Judges. 

The  plaintiff  showed  title  to  the  premises  in 
question  under  a  sheriff's  sale  by  virtue  of  an 
execution  against  one  Ezekiel  Fox,  who  was 
in  possession  of  the  premises  for  12  or  13  years 
previous  and  up  to  the  spring  of  1827,  claim- 
ing to  be  the  owner. 

*On  the  part  of  the  defendant,  it  was  [*37O 
shown  that  Fox  claimed  title  to  the  premises 
under  one  James  Sterling.  A  deed  from  Sam- 
uel Selden  to  Jacob  Egberts,  bearing  date  Sep. 
26,  1807,  was  produced,  the  execution  thereof 
by  the  grantor  proved,  and  the  deed  offered  to 
be  read  in  evidence;  which  was  objected  to,  on 
account  of  the  vagueness  and  uncertainty  of 
the  description  of  the  premises,  they  being  thus 
described:  "All  that  certain  tract  or  parcel  of 
land  situate  in  the  Town  of  Charlestown, 
County  of  Ontario  and  State  of  New  York,  to 
contain  all  the  land  lying  on  the  north  side  of 
the  state  highway  that  I  purchased  of  Richard 
McCardy,  supposed  to  contain  about  one  hun- 
dred acres  of  land,  be  the  same  more  or  less, 
together  with  the  house  and  barn."  The  de- 
fendant's counsel  then  offered  to  prove  by  the 
subscribing  witness  to  the  deed,  for  the  pur- 
pose of  locating  the  premises,  that  he  knew  the 
parties  to  and  the  land  conveyed  or  intended 
to  be  conveyed  by  the  deed;  that  he  had  ever 
since  the  date  of  the  deed  lived  near  the  prem- 
ises; that  the  grantee,  Egberts,  took  actual  pos- 
session of  the  land  intended  to  be  conveyed  and 
that  he  and  his  assigns  have  continued  in  the 
possession  thereof  ever  since;  and  that  the  land 
includes  the  premises  in  question.  The  plaint- 
iff also  objected  to  this  testimony,  contending 
that  the  description  of  the  premises  in  the  deed 
proved  could  be  rendered  definite  and  certain 
only  by  the  production  of  the  deed  from  Rich- 
ard McCardy  to  Selden,  the  grantor.  The 
judge  rejected  both  the  deed  and  the  testimony 
offered  in  explanation  of  it.  The  defendant 
then  proved  the  execution  of  a  deed  from  Ja- 
cob Egberts  to  I.  Riggs,  Jr.,  bearing  date  Apr. 
1,  1808,  containing  the  same  description  of  the 
premises  conveyed  as  in  the  deed  from  Selden 
to  Egberts,  and  offered  the  same  species  of  evi- 
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dence  in  explanation  as  he  did  in  reference  to 
the  former  deed ;  which  deed  and  evidence 
were  also  rejected. 

The  defendant  then  proved  that  Egberts  took 
possession  of  the  100  acres  which  includes  the 
premises  in  question;  that  Riggs  succeeded  Eg- 
berts, and  James  Sterling  succeeded  Riggs  in 
the  possession  of  the  lot ;  that  James  Sterling 
was  in  possession  of  the  100  acres  before  the 
late  war,  and  that  not  long  before  he  took  pos- 
session he  let  Fox  have  a  small  parcel  thereof, 
371*]  *which  is  the  lot  in  controversy,  who 
went  into  possession  and  built  a  house  thereon. 
He  also  proved  that  in  June,  1817  or  1818,  on 
application  being  made  by  a  witness  to  Fox  to 
purchase  the  property  in  his  possession,  Fox 
asked  as  the  price  thereof  $600  or  $700,  and 
that  on  being  inquired  of  whether  there  were 
any  incumbrances  on  it,  he  said  he  could  not 
not  give  any  title  thereto ;  that  the  witness 
must  go  to  James  Sterling,  and  any  bargain  he 
<;ould  make  with  him,  he,  Fox,  would  ratify  ; 
the  same  witness,  however,  stated  that  not  long 
afterwards  Fox  claimed  title  to  the  premises. 
Next  was  introduced  a  deed  from  James  Ster- 
ling to  James  Justin  Sterling,  his  son,  of  the 
premises  in  question,  bearing  date  June  4, 1821; 
and  it  was  admitted  that  the  defendant  was  in 
possession  under  his  title.  The  defendant 
rested. 

The  plaintiff  proved  by  Matthew  Warner 
that  in  1813  or  1814,  James  Sterling  and  wife 
executed  a  warranty  deed  of  the  premises  in 
•question  to  Fox,  and  duly  acknowledged  it  be- 
fore him,  he  being  authorized  to  take  the  ac- 
knowledgment of  deeds ;  that  he  drew  the  deed, 
and  after  indorsing  the  certificate  of  acknowl- 
edgment, told  Fox  his  deed  was  complete,  and 
laid  it  on  the  table  before  him.  Fox  paid  him  his 
fees  for  taking  the  acknowledgment,  and  he  left 
him.  Whether  Sterling  was  in  the  room  when 
he  laid  the  deed  on  the  table  he  could  not  state, 
nor  did  he  know  whether  there  was  ever  a  for- 
mal delivery  of  the  deed:  but  some  months  aft- 
erwards he  heard  Sterling  at  an  election  say 
that  Fox  was  a  freeholder  and  had  a  deed  of 
his  land,  though  he  did  not  specify  of  what 
land.  This  witness  further  testified  that  at  the 
execution  of  the  deed  a  note  was  given  by  Fox 
to  Sterling  for  the  consideration  money  ex- 
pressed in  the  deed,  viz. :  $20.  The  defendant 
was  then  required  to  produce  a  certain  receipt 
given  by  Sterling  to  Fox,  in  pursuance  of  no- 
tice given.  He  refused  to  do  so  ;  whereupon 
the  plaintiff  proved  that  the  receipt  in  ques- 
tion was  in  the  possession  of  the  attorney  of 
Fox  on  the  trial  of  a  cause  between  him  and 
Sterling  in  1824,  and  that  the  same  attorney 
was  now  the  attorney  of  the  defendant,  who, 
being  in  court,  was  called  upon  to  testify  that 
the  receipt  was  in  his  possession  in  court.  It 
was  objected  that  the  attorney  could  not  be 
•compelled  to  testify,  but  the  objection  was 
372*]  overruled,  *and  he  testified  that  the  re- 
ceipt was  then  in  court  in  his  possession  as  the 
attorney  and  counsel  of  the  defendant.  He 
was  required  by  the  plaintiff  to  produce  it, 
which  he  refused  to  do.  The  judge  directed 
him  to  elect  either  to  produce  the  receipt  or 
have  parol  evidence  given  of  its  contents.  The 
attorney  replied  that  it  was  indifferent  to  him 
which  course  was  pursued,  and  that  the  judge 
might  make  such  direction  as  he  thought  prop- 


er. The  judge  directed  him  to  produce  the  re- 
ceipt; it  was  produced  and  proved.  It  was  un- 
der seal,  and  bore  date  Jan.  28,  1819,  and  by  it 
James  Sterling  acknowledged  to  have  received 
of  Ezekiel  Fox  a  deed  executed  by  himself  to 
Fox  in  1813,  of  one  acre  of  land,  in  deposit 
and  for  the  security  of  $309,  specified  in  two 
notes  of  hand  given  by  Fox  to  Sterling,  one 
for  $250,  dated  May,  1818,  and  the  other  for 
$59,  dated  Jan.  23,  1819,  both  payable  on  de- 
mand; and  binding  himself,  on  the  payment  of 
the  notes,  to  deliver  the  deed  to  Fox  or  his 
heirs.  The  plaintiff  then  proposed  that  James 
Sterling  should  be  sworn,  not  in  chief  but  spe- 
cially, to  prove  the  loss  of  the  deed  received  by 
him  from  Fox  ;  this  was  objected  to,  but  the 
objection  was  overruled;  and  he  was  sworn  to 
answer  such  questions  as  should  be  put  relative 
to  the  loss  of  the  deed,  and  he  testified  that  the 
deed  had  been  in  his  possession,  and  that  he  did 
not  know  whether  it  was  lost  or  destroyed,  or 
what  had  become  of  it. 

The  defendant  then  called  James  Sterling  as 
a  witness  on  his  part, who,  after  being  released 
by  his  son  from  the  effect  of  the  covenant  of 
warranty  contained  in  his  deed  to  him,  was 
sworn  and  testified  that  the  deed  to  Fox  was 
never  delivered  to  Fox  ;  that  after  it  was  exe- 
cuted and  acknowledged  by  him  and  his  wife 
the  officer  took  it  to  draw  the  certificate  of  ac- 
knowledgment.and  on  his  returning  it  to  them, 
told  them  that  they  could  do  the  rest  of  the 
business  themselves;  that  a  few  days  afterwards 
Fox  declined  having  the  deed,  and  he,  the  wit- 
ness, leased  the  premises  to  him  and  received 
rent  for  the  same.  As  to  the  instrument  or  re- 
ceipt of  Jan.  28,1819,  he  said  he  had  no  recollec 
tion  of  having  signed  it,  although  the  signa- 
ture looked  like  his,  the  body  of  the  instru- 
ment was  in  Fox's  handwriting;  he  had  never 
read  it  *or  executed  it  for  any  such  pur-[*373 
pose  as  was  expressed  in  it.  He  stated  that  in 
June,  1821, when  the  deed  from  him  to  his  son 
was  executed,  Fox  was  in  possession  of  the 
premises  in  question,  claiming  title  thereto  ; 
and  he  also  testified  as  to  the  inducements  and 
considerations  moving  to  that  conveyance 
which  are  not  deemed  necessary  to  be  stated. 
The  testimony  of  this  witness  was  impeached. 

The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  ;  that  the  evidence 
was  sufficient  to  prove  a  delivery  of  the  deed 
to  Fox;  that  notice  of  such  deed  to  James  Jus- 
tin Sterling  might  well  be  presumed  from  the 
facts  in  the  case ;  and  that  if  they  should  find 
that  the  deed  to  J,  J.  Sterling  was  fraudulent 
or  without  consideration,  or  that  at  the  date  of 
it  Fox  was  in  possession  of  the  premises  claim- 
ing adversely,  the  deed  was  voia  as  against  the 
plaintiff.  The  jury  found  for  the  plaintiff.  A 
motion  was  made  for  a  new  trial. 

Mr.  J.  Dickson.  for  defendant. 

M-.  C.  P.  Kirkland.  for  plaintiff. 

/>'//  the  Court,  Sutherland,  J.  Both  parties 
deriving  their  title  through  James  Sterling,  it 
would  seem  to  be  immaterial  to  the  decision  of 
this  cause, whether  the  deeds  from  Samuel  Sel- 
den  to  Jacobs  Egberts,  and  from  Egberts  to 
Riggs,  which  were  offered  in  evidence  by  the 
defendant,  were  properly  excluded  by  the  judge 
or  not.  When  those  deeds  were  offered  in  evi- 
dence, the  plaintiff  had  showed  nothing  but  a 
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title  by  possession  for  12  or  18  years  in  Ezekiel 
Fox.  The  defendant  then  proved  that  Fox, 
when  in  possession,  claimed  title  to  the  prem- 
ises under  James  Sterling.and  offered  the  deeds 
in  question  in  evidence,  as  the  commencement 
of  a  paper  title  to  be  regularly  carried  down  to 
James  Sterling,  and  from  him  to  James  Justin 
Sterling,  under  whom  the  defendant  is  admit- 
ted to  have  entered.  The  effect  of  this  evidence 
would  have  been  to  compel  the  plaintiff  to 
show  a  paper  title  from  James  Sterling  older 
than  that  of  James  Justin  Sterling,  or  to  defeat 
it  in  some  other  way,  or  he  could  not  have  re- 
covered. The  same  effect  was  produced  by 
the  parol  testimony  which  was  actually  given. 
374*]  *A  possession  prior  to  that  of  Fox 
was  shown  in  Egberts  and  Riggs,  the  grantees 
in  the  rejected  deeds,  and  also  in  James  Ster- 
ling, and  then  a  deed  from  the  latter  to  his  son 
in  1821.  This  imposed  upon  the  plaintiff  the 
necessity  of  showing  a  conveyance  from  James 
Sterling  to  Fox  prior  to  1821,  which  he  con- 
tends was  effectually  done  by  the  testimony  of 
Matthew  Warner.  Admitting  the  deeds,  there- 
fore, to  have  been  improperly  excluded,  it 
would  not  be  a  ground  for  granting  a  new  trial, 
as  the  error  has  produced  no  injury  to  the  de- 
fendant. 

But  I  am  inclined  to  think  the  evidence  of- 
fered was  properly  rejected.  The  description 
of  the  premises  in  the  deed  it  will  be  recollected, 
was,  "  All  that  certain  tract  or  parcel  of  land 
situate  in  the  Town  of  Charlestown,  in  the 
County  of  Ontario  and  State  of  New  York,  to 
contain  all  the  land  lying  on  the  north  side  of 
the  state  .high way,  that  I  purchased  of  Rich- 
ard McCardy,  supposed  to  contain  about  100 
acres."  It  is  obvious  that  the  deed  would  have 
been  incapable  of  location,  and  for  that  reason 
absolutely  void,  if  the  words  "that  I  pur- 
chased of  Richard  McCardy"  had  been  omitted. 
That  was  the  significant  expression  which  was 
designed  by  the  parties  to  designate  the  prem- 
ises intended  to  be  conveyed.  The  defendant, 
therefore,  should  have  been  prepared  to  pro- 
duce the  deed  from  McCardy  to  Selden,  or  if  it 
could  not  be  produced,  to  prove  its  contents  so 
far  as  was  necessary  to  show  the  premises  con- 
veyed by  it.  It  became  by  the  reference  to  it, 
part  of  the  deed  in  question  ;  and  the  evidence 
which  was  offered,  was  a  substitution  of  the 
opinion  or  conjecture  of  a  witness,  in  relation 
to  the  premises  intended  to  be  conveyed, when 
the  conveyance  itself  had  referred  to  another 
instrument,  which  we  are  bound  to  suppose 
would,  if  produced,  have  removed  all  doubt 
and  ambiguity.  Parol  evidence  is  often  not 
only  admissible,  but  absolutely  necessary  in 
order  to  locate  the  premises  described  in  a  deed. 
That  the  boundaries,  the  courses  and  distances, 
or  other  description  given  in  a  deed,  are  ap- 
plicable to  particular  premises,  can  be  shown 
only  by  parol.  But  that  was  not  what  the  de- 
fendant offered  to  prove.  It  was,  that  the  wit- 
ness knew  the  parties  to  and  the  land  intended 
375*]  to  *be  conveyed  by  said  deeds  ;  and  that 
they  include  the  premises  in  question.  It  was  not 
offered  to  be  shown  that  the  witness  knew  that 
the  premises  in  question  were  a  part  of  the  100 
acres  which  Selden  had  purchased  of  Richard 
McCardy,  or  that  he  had  any  knowledge  what- 
ever of  the  land  covered  by  that  conveyance. 

The  evidence  was  properly  rejected, 
642 


2.  The  defendant's  counsel  was  not  com- 
pelled by  the  presiding  judge  to  produce  the 
receipt  from  Sterling  to  Fox ;  but  the  receipt 
having  been  shown  to  be  in  his  possession,  and 
due  notice  having  been  given  to  him  to  pro- 
duce it,  he  was  told  that  he  must  produce  it  or 
parol  evidence  of  its  contents  would  be  given. 
Upon  this  intimation  he  said  it  was  immaterial 
to  him  which  course  was  pursued  ;  and  the 
judge  directed  the  receipt  to  be  produced.  The 
counsel  must  be  considered  as  having  volun- 
tarily produced  the  receipt  in  preference  to 
having  its  contents  proved  by  parol.  That  the 
plaintiff  had  a  right  to  prove  the  contents  of 
the  receipt  there  can  be  no  question.  14  Johns., 
338,  and  cases  there  cited. 

3.  The  judge  undoubtedly  erred  in  permit- 
ting James  Sterling  to  be  specially  sworn  to 
answer  such  questions  as  should  be  put  to  him 
in  relation  to  the  loss  or  destruction  of  the 
deed  to  Fox.     Sterling  was  a  competent  wit- 
ness for  the  plaintiff  ;  and  when  a  witness  is 
competent  in  chief,  he  must  be  sworn  general- 
ly in  the  cause,  though  his  examination  may 
be  confined  to  a  particular  or  incidental  fact ; 
and  although  the  evidence  may  be  addressed 
to  the  court  instead  of  the  jury  ;  when  the  loss 
or  destruction  of  an  instrument  is  proved  by  a 
party  to  the  record,  he  is  sworn  specially,  be- 
cause he  is  an  incompetent  witness,  and  is  ad- 
mitted only  from  the  necessity  of  the  case,and 
shall  be  a  witness  no  further  than  such  neces- 
sity demands,     But,  although  the  judge  erred 
in  this  respect,  I  am  induced  to  think  a  new 
trial  ought  not  on  that  account  to  be  granted  ^ 
because  the  witness  was  immediately  after- 
wards called  and  sworn  in  chief  on  the  behalf 
of  the  defendant.     The  defendant,  therefore, 
had  the  benefit  of  his  testimony  in  as  ample  a 
manner  as  though  he  had  been  the  witness  of 
the  plaintiff.  The  only  injury  he  sustained  was 
in  *being  compelled  to  procure  a  re-  [*376 
lease  to  the  witness  from  his  son  James  Justin 
Sterling,  in  order  to  render  him  competent, and 
in  losing  the  privilege  of  impeaching  him.     I 
think,  under  all  the  circumstance  of  the  case, 
we  are  authorized  in  saying  that  the  defend- 
ant was  not  prejudiced  by  the  erroneous  de- 
cision of  the  judge. 

4.  The    remaining   question,   and  that  on 
which  in  my  opinion  the  decision  of  the  cause 
depends,  is,  whether  the  execution  and  deliv- 
ery of  the  deed  from  James  Sterling  to  Fox 
was  duly  proved.     It  will  be  recollected  that 
this  deed  bore  date  in  1813,  and  the  deed  from 
the  same  grantor  to  his  son  James  Justin  Ster- 
ling, under  whom  the  defendant  claims,  was 
not  given  until  1821.  If  the  first  deed  was  valid 
and  effectual,  the  lessor  of  the  plaintiff  who 
claims  under  Fox  must  recover.    The  testimo- 
ny of  Matthew  Warner,  taken  in  connection 
with  the  receipt  from  Sterling  to  Fox  of  Jan.  28, 
1819,  clearly  establishes  the  execution  and  de- 
livery of  the  deed.  Warner  says  that  after  the 
deed  had  been  duly  executed  and  acknowl- 
edged by  the  grantors  before  the  witness,  he 
told  Fox  his  deed  was  complete,  and  laid  it  on 
the  table  before  him,  and  Fox  paid  him  his 
fees.     If,  instead  of  laying  the  deed  on  the  ta 
ble,  he  had  put  it  in  the  hand  of  Fox,  there 
could  be  no  question  that  it  would  have  been 
a  good  delivery  ;  or  if  he  or  any  other  witness 
had  subsequently  seen  it  in  Fox's  possession. 
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Now  Sterling's  receipt  shows  that  the  deed 
was  in  the  possession  of  Fox  in  1815),  when  it 
was  deposited  with  Sterling  as  security  for  his 
demand  against  Fox.  The  evidence  of  the  de- 
livery of  the  deed  appears  to  me  to  be  clear 
and  irresistible.  If  the  deed  was  actually  de- 
livered, the  legal  estate  in  the  premises  vested 
in  the  grantee,  and  the  subsequent  pledge  or 
deposit  of  the  deed  with  the  grantor  by  way 
security,  would  only  give  him  an  equitable 
lien  on  the  premises  in  the  nature  of  a  mort- 
gage. But  such  lien  or  equitable  mortgage  can- 
not be  set  up  at  law  as  a  legal  estate.  1  Johns. 
Gas.,  114;  12  Johns.,  418.  It  would  also  appear, 
from  the  testimony  of  Sterling  himself  .that  the 
demands  for  the  security  of  which  this  deed 
was  deposited,  had  been  satisfied  by  way  of 
377*]  set-off  *against  a  judgment  recovered 
by  Fox  against  him.  If  so,  there  was  not  even 
an  equitable  outstanding  title  in  Sterling. 

Some  of  the  observations  of  the  judge  in  his 
charge  to  the  jury,  I  apprehend,  were  not 
strictly  correct ;  but  they  were  not  calculated 
to  mislead  or  affect  the  decision  of  the  jury. 
I  am,  on  the  whole  case,  of  opinion  that  motion 
for  a  new  trial  ought  to  be  denied. 

Cited  in-21  Wend.,  664 ;  22  Wend.,  150 ;  1  N.  Y.,  105; 
21  N.  Y.,  584 :  60  N.  Y.,  433 ;  88  N.  Y.,  277 ;  2  Hun, 
561 ;  65  N.  Y.,  51 ;  15  Barb.,  59 : 8  Abb.  Pr.,  167 ;  2  Curt., 
674  ;  24  Mich.,  148. 


GOODWIN  t>.  HOLBROOK. 

Contracts  —Independent  Covenants  —  Averment 
of  Performance — Waiver  of  Performance — 
Promissory  Note  Payable  in  Portable  Article — 
Place  of  Payment  is  Residence  of  Creditor. 

The  place  of  payment  of  a  note  payable  in  salt  or 
other  portable  article,  is  the  residence  of  the  cred- 
itor.where  the  time  of  payment  is  fixed  by  the  con- 
tract, but  the  place  not  designated. 

Covenants  are  independent  where  there  is  a  cove- 
nant to  convey  by  a  day  certain  on  the  one  part, 
and  such  day  precedes  the  time  of  payment  the  con- 
sideration of  the  act  to  be  performed  stipulated  in 
the  covenant  on  the  other  side ;  and  in  such  case,  in 
an  action  by  the  party  covenanting,  it  is  not  neces- 
sary to-aver  performance  on  his  part. 

where,  in  a  contract  for  the  payment  of  a  sum  of 
•money  in  salt,  the  party  contracting  to  make  the 
payment  agreed  to  pack  the  salt  in  barrels  in  the 
usual  way  of  packing  salt,  and  the  contract  specified 
that  the  barrels  were  to  be  furnished  and  delivered 
at  the  place  of  manufacture  by  the  party  to  whom 
the  payment  was  to  be  made ;  it  was  held,  that  to 
entitle  a  party  to  sustain  his  action  for  the  non-de- 
livery of  the  salt,  he  was  bound  to  aver  that  he  had 
furnished  the  barrels,  or  had  waived  the  perform- 
ance of  that  part  of  the  contract  by  which  the  manu- 
facturer was  bound  to  pack  the  salt  in  barrels. 

Citation— Chip.,  Cont.,  25, 28, 29. 

TVEMURRER  to  declaration.  Mar.  20,  1816, 
Lf  at  Aurelius,  an  agreement  under  seal  was 
entered  into  between  H.  Goodwin,  of  Aurelius 
in  Cayuga  Co.,  and  J.  Matthews,  of  Salina  in 
Onond&ga  Co.,wherby  Goodwin  agreed  to  sell 


NOTE.— Negotiable  paper— Place  of  payment. 

Where  no  place  of  payment  is  expressed  in  a  note, 
the  place  of  payment  is  understood  to  be  where  the 
maker  resides;  Story,  Notes,  sec.  49.  If  none  be 
expressed  in  a  bill,  where  the  drawee  resides  is 
understood.  Chitty,  Bills  (13  Am.  ed.)  [151],  174; 
Story,  Bills,  sec.  48.  See  Oakley  v.  Boauvois,  11 
La.,  487 ;  Mitchell  v.  Baring,  10  Barn.  &  C.,  11 :  Cox 
v.  Nat.  Bank,  100  U.  S.  (10  Otto),  713 ;  see  also,  Foden 
v.  Sharp,  4  Johns.,  183.  note. 

As  to  the  addition  ofaparticukir  place  of  payment, 
see  Woodworth  v.  President,  &c.,  Bank  of  America, 
19  Johns.,  391,  note. 
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and  convey  unto  Matthews  all  his  right,  inter- 
eat  and  claim  in  and  to  certain  salt  works,  de- 
scribed as  salt  lot  No.  9;  and  Matthews  agreed 
to  pay  for  the  same  $1,000  in  first  quality  On- 
ondaga  salt;  $200  to  be  paid  Oct.  1,  1816,  $400 
Oct.  1, 1817,  and  the  residue  in  one  year  there- 
after, with  interest  from  Oct.  1,  1816.  He 
further  agreed  to  pack  all  the  salt  in  barrels  in 
the  usual  way  of  packing  salt,  the  barrels  to  be 
furnished  by  Goodwin  and  delivered  at  the  salt 
works.  It  was  *further  stipulated  that  f*378 
Matthews  should  take  possession  within  three 
days  from  the  date  of  the  agreement,  and  that 
the  writings  should  be  executed  within  sixty 
days;  there  was  also  a  stipulation  in  relation  to 
the  then  occupants  of  the  lot.  June  27,  1816, 
the  time  for  completing  the  writings  was  ex- 
tended, by  an  indorsement  on  the  agreement 
signed  by  Goodwin  and  Matthews,  to  Oct.  1, 
1816.  Apr.  8, 1818,  Matthews  assigned  all  his 
title  to  the  salt  works  agreed  to  be  conveyed  by 
Goodwin  to  the  defendant  Holbrook,  in  con- 
sideration whereof  Holbrook,  by  an  instrument 
under  seal,  bearing  date  at  Salina  on  the  same 
day.  agreed  to  make  to  Goodwin  the  payments 
then  due,  and  which  should  thereafter  become 
due  on  the  contract  between  Goodwin  and 
Matthews.  In  February  Term,  1829,  Goodwin 
commenced  a  suit  against  Holbrook,  and  de- 
clared against  him  in  covenant.  The  declara- 
tion set  forth  that  on,  &c.,  an  article  of  agree- 
ment was  entered  into  by  and  between  Good- 
win and  Matthews,  whereby  Matthews  agreed 
to  pay  to  Goodwin  $1,000  in  first  quality  On- 
ondaga  salt,  specifying  the  proportions  and 
times  of  payment,  as  contained  in  the  agree- 
ment; that  on, &c., Matthews  assigned  the  agree- 
ment to  Holbrook,  in  consideration  whereof 
Holbrook  covenanted  and  agreed  to  pay  all 
such  sums  of  money  as  were  then  due  and 
owing  by  Matthews  to  Goodwin  upon  the  said 
agreement  thus  assigned,  and  all  such  sums  as 
should  become  due  thereon.  Then  follows  an 
averment  that  at  the  time  of  the  assignment  of 
the  agreement,  there  was  due  to  Goodwin  on 
the  agreement  $500,  payable  in  salt,  after  which 
follows  the  breach.  The  defendant  prayed  over 
of  the  instruments  declared  on,  which  being 
read,  he  put  in  a  general  demurrer  to  the  dec- 
laration. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
delivery  of  the  barrels  was  a  condition  preced- 
ent to  the  delivery  of  the  salt,  and  should  have 
been  averred.  Chip.,  Cont.,  25;  Selw.,  N.  P.. 
441  ;  Willes,  496.  So,  also,  the  execution  of 
the  writings  within  the  time  agreed  on  ought 
to  have  been  averred.  10  Johns.,  208,  205  ;  2 
Selw.  N.  P..  444;  8  T.  R,  866;  1  East,  619. 

*Mr.  C.P.Kirkland.f.-r  plaintiff.  [*37*> 
The  covenants  of  the  parties  were  independent 
of  each  other.  The  execution  of  the  writings 
need  not,  therefore,  be  averred ;  nor  was  it  nec- 
essary to  show  that  the  defendant  had  been  fur- 
nished with  barrels.  Had  the  plaintiff  claimed 
damages  for  a  breach  of  this  part  of  the  agree- 
ment, such  averment  would  have  been  neces- 
sary; but  such  claim  is  not  made.  The  plaint- 
tiff  had  a  right  to  waive  this  part  of  the  con- 
tract, it  being  wholly  for  his  benefit.  Chip., 
Cont.,  24,  25;  4  Cow.,  452;  5  Id.,  516. 

By  the  Court.  Marcy,  J.  It  is  said  that  the 
execution  of  the  writings  relative  to  the  salt 
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lot  was  a  condition  precedent  to  the  payments 
to  be  made  by  the  defendant,  and  that  the  dec- 
laration is  defective  in  not  averring  that  this 
was  done.  It  is  very  evident,  from  an  inspec- 
tion of  the  agreement,  that  the  covenant  for 
the  conveyance  by  the  plaintiff  is  independent 
of  the  covenant  on  the  part  of  the  defendant. 
By  the  first  agreement,  the  conveyance  was  to 
be  made  at  a  time  prior  to  that  on  which  the 
consideration,  or  any  part  of  it, was  to  be  paid; 
and,  though  it  was  extended  afterwards  to  a 
time  when  a  portion  of  the  consideration  be- 
came payable,  there  is  nothing  to  show  that 
the  payment  was  to  depend  on  the  execution  of 
the  writings.  There  would  have  been  more 
reason  for  inferring  such  an  intent  in  the  par- 
ties if  the  payment  of  the  whole  consideration 
and  the  execntion  of  the  writings  had  been 
simultaneous  acts. 

The  plaintiff,  to  whom  the  payment  was  to 
be  made.lived  at  Aurelius,where  the  covenants 
were  entered  into,  and  Matthews,  to  whose 
rights  and  liabilities  the  defendant  has  suc- 
ceeded, lived  at  Salina  where  the  premises  con- 
tracted for  were  situated  and  where  the  article 
which  was  to  be  taken  as  payment  was  manu- 
factured. 

It  will  be  observed  that  the  contract  is  to  pay 
$1,000  in  salt.  If  the  payment  had  been  to  be 
made  in  money,  there  could  have  been  no  doubt 
as  to  the  place  of  performance;  it  would  have 
been  the  duty  of  the  defendant  to  seek  the 
plaintiff  in  order  to  make  the  payment.  Is  the 
place  of  performing  the  contract  changed  by 
38O*]  substituting  *a  commodity  for  money? 
The  implied  place  of  performance  is  sometimes 
changed  by  the  nature  of  the  article  to  be  de- 
livered. If  a  merchant  or  manufacturer  en- 
gages to  pay  on  demand  in  the  articles  of  his 
trade,  and  no  place  is  specified  in  the  contract, 
the  store  of  the  merchant  or  the  workshop  or 
place  of  deposit  of  the  fabrics  of  the  manufac- 
turer is  the  place  where  payment  must  be  de- 
manded before  an  action  accrues  for  the  non- 
performance  of  the  contract.  Chip.  Cont.,  28, 
29.  It  is  said  by  the  same  author, '  'that  if  a  note 
of  hand  be  given  for  cattle,  grain  or  other  port- 
able articles,  and  no  place  of  payment  be  desig- 
nated in  the  note,  the  creditor's  place  of  resi- 
dence is  the  place  of  payment."  Id,,  25.  These 
two  positions  may  seem  to  be  contradictory ;  but 
one  or  two  considerations  cannot  fail  to  show 
that  they  are  not  so.  The  peculiar  circum- 
stances and  course  of  business  of  the  promisors 
in  the  first  case  warrant  the  inference  that  the 
parties  intended  that  the  articles  should  be  de- 
livered at  the  promisor's  usual  place  of  making 
and  delivering  of  the  articles  sold  by  them.  The 
engagement  is  that  the  articles  shall  be  deliv- 
ered on  demand.  This  seems  to  imply  that  the 
creditor  must  go  to  the  debtor  to  make  the  de- 
mand, before  the  latter  can  be  in  default.  But 
the  last  proposition  supposes  the  place  omitted, 
but  the  time  for  delivery  fi  xed.  It  presents  a  case 
like  the  one  under  consideration,  and  contains 
the  rule  of  law  that  ought  to  be  applied  to  it. 
Salt  is  as  much  a  portable  article  as  grain,  and 
the  time  for  the  delivery  of  it  in  this  case  being 
specified  in  the  contract,  the  defendant's  en- 
gagement must  be  construed  to  be  for  its  de- 
livery to  the  plaintiff  at  his  residence  in  Aure- 
lius,  unless  a  different  construction  is  author- 
ized by  the  clause  relative  to  packing  the  salt 
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in  barrels  to  be  delivered  by  the  plaintiff  at  the 
salt  works  in  Salina.  This  clause  does  not,  in 
my  opinion,  weaken — it  rather  strengthens  the 
legal  inference  that  Aurelius  was  the  place  of 
delivery.  If  the  barrels  were  to  be  furnished 
at  the  place  where  the  salt  was  to  be  delivered, 
why  was  it  deemed  necessary  to  specify  that 
place?  The  salt  was  to  be  packed  at  the  place 
of  manufacture ;  this  act  necessarily  was  to 
precede  the  delivery,  but  it  could  not  be  done 
till  the  plaintiff  had  furnished  the  barrels. 
There  was  something  then  to  be  *done  [*381 
by  the  plaintiff  before  the  delivery,  and  the  de- 
fendant is  not  in  default  for  not  making  deliv- 
ery as  long  as  this  act  remains  unperformed  by 
the  plaintiff;  it  does  not  appear  by  the  plead- 
ings that  it  was  ever  performed  by  him. 

But  it  is  said  that  what  relates  to  packing 
and  furnishing  the  barrels  is  a  distinct  agree- 
ment, solely  for  the  benefit  of  the  plaintiff, 
and  that  he  was  at  liberty  to  dispense  with  its 
performance.  I  view  it  as  a  part  of  the  con- 
tract, and  I  do  not  know  that  it  would  not  be  less 
expensive  to  the  defendant  to  pack  the  salt  in 
barrels,  and  deliver  it  in  them,  than  to  deliver 
it  in  bulk:  if  it  would  be  less  expensive,  that 
part  of  the  agreement  was  beneficial  to  the  de- 
fendant, and  without  his  consent,  the  plaintiff 
could  not  dispense  with  it.  But  whether  this 
be  so  or  not  is  in  nowise  material;  for  if  the 
plaintiff  could  have  dispensed  with  it,  the  rec- 
ord does  not  show  that  he  did  so  ;  and  I  hold 
the  defendant  excused  for  waiting  until  the 
plaintiff  performed  the  act  which  necessarily 
preceded  the  delivery,  or  distinctly  waived  the 
part  of  the  agreement  relative  to  that  act. 

Judgment  on  demurrer  for  defendant,  with 
leave  for  plaintiff  to  amend. 

Place.  Cited  in— 6  Wend.,  190  (21  Am.  Dec.,  212);  12 
Barb.,  158 ;  »25  How.  Pr.,  274 ;  5  Daly,  75,  77 ;  36  Mo., 
312 ;  35  Am.  Dec.,  494  (11  N.  H.,  256). 

Time—  Covenant.  Cited  in— 4  Barb.,  46 ;  5  Barb., 
165 ;  6  Barb.,  340 ;  9  Bos.,  280;  35  Super,  528;  23  Cal.,  69. 


SPENCER 

v. 
EXECUTORS  OF  C.  HARFORD. 

Action  on  Bond — Extinguishment  of  Mortgage 
Given  as  Collateral  Security — Release  of  Equity 
of  Redemption — Effect  of  Foreclosure — Plead- 
ing. 

A  release  of  the  equity  of  redemption  obtained  by 
a  mortgagee,  is  asatisfaction  of -the  mortgage  and 
also  of  the  bond  accompanying'  it  as  collateral  se- 
curity, if  the  property  when  the  release  is  obtained 
is  equal  in  value  to  the  debt  for  which  it  was  mort- 
gaged. If  it  be  of  less  value  than  the  debt,  it  is  pay- 
ment pro  tanto. 

A  foreclosure  of  mortgaged  premises  without 
sale,  does  not  operate  as  an  extinguishment  of  the 
debt,  unless  the  mortgaged  premises  are  of  sufficient 
value  to  pay  the  debt. 

A  plea  that  the  plaintiff  in  an  action  of  debt  on  a 
bond,  executed  as  a  collateral  security  to  a  mort- 
gage, had  become  possessed  of  the  equity  of  re- 
demption by  purchase,  was  held  bad  for  the  want  of 
an  averment  that  the  value  of  the  mortgaged  prem- 
ises, when  the  equity  of  redemption  was  conveyed 
to  the  plaintiff,  was  equal  to  the  amount  due  on 
the  bond. 

So  a  second  plea  which  alleged  that  two  years 
after  the  plaintiff  became  possessed  of  the  equity  of 
redemption,  he  sold  the  mortgaged  premises  for  a 
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382*]  *sum  far  exceeding  the  debt,  was  also  ad- 
judged bad  for  the  want  of  the  same  averment,  or 
another  that  the  property  was  of  the  same  value 
when  the  equity  of  redemption  was  conveyed  to 
the  plaintiff  as  when  he  subsequently  sold  it. 

Citations-2  Gall.,  162;  5  Cow.,  380 ;  9  Cow.,  346, 403; 
2  Cow.,  246  ;  2  Mason,  539. 

DEMURRER  to  pleas.  The  declaration  is  in 
debt  on  bond  executed  by  the  testator  to 
the  plaintiff,  bearing  date  Apr.  26,  1817,  and 
conditioned  for  the  payment  of  $220,  with  in- 
terest May  1,  1819.  The  defendants  pleaded 
four  pleas:  1.  That  Apr.  26,  1817,  the  testator 
executed  a  mortgage  to  the  plaintiff  of  81  acres 
of  land  as  collateral  security,  for  the  payment 
of  the  said  sum  of  $220;  that  in  Sep.,  1818,  one 
Frederick  Bushnell  commenced  a  suit  in  chan- 
cery against  the  testator  and  others;  that  in 
that  suit  a  decree  was  made,  that  the  testator 
should  pay  to  Bushnell  $778.33  for  his  costs 
and  charges;  that  Bushnell  caused  a  fi.  fa.  to 
be  issued  upon  such  decree,  which  was  deliv- 
ered to  the  sheriff  of  Genesee  Apr,  21,  1820; 
that  Jan.  1,  1821,  the  sheriff  sold  the  mort- 
gaged premises  tegether  with  other  lots  and 
parcels  of  land  of  which  the  testator  was 
seised,  to  one  Joseph  Fellows  for  $680,  gave 
him  a  certificate  of  sale,  and  afterwards,  on 
July  19, 1822,  by  deed  conveyed  the  mortgaged 
premises  to  Fellows;  that  on  Sep.  6,  1823.  Fel- 
lows, by  an  indenture  granted  and  conveyed 
in  fee  to  the  plaintiff  the  mortgaged  prem- 
ises, and  this,  &c.,  wherefore,  &c. ;  2.  The 
second  plea  is  precisely  like  the  first,  with 
the  additional  fact,  that  on  Nov.  17,  1825,  the 
plaintiff,  for  the  consideration  of  $650,  con- 
veyed in  fee  the  mortgaged  premises  to  one 
John  Harford;  3.  The  third  plea  is  like  the 
first,  until  and  including  the  setting  forth  of  the 
conveyance  by  the  sheriff  to  Fellows;  it  then 
proceeds  to  aver,  that  by  such  conveyance, 
Fellows  became  seised  of  the  equity  of  redemp- 
tion of  the  premises  mortgaged  to  the  plaint- 
iff, and  that  Sep.  6,  1823,  the  plaintiff  request- 
ed Fellows  either  to  pay  him  the  said  sum  of 
$220  with  the  interest  thereof,  or  to  release  to 
him  the  said  equity  of  redemption  in  the  said 
premises;  that  thereupon  Fellows,  for  the  con- 
sideration of  one  dollar,  by  indenture  duly  exe- 
cuted, did  release  and  convey  to  the  plaintiff 
383*]  the  said  equity  of  Redemption  to  the 
said  mortgaged  premises,  whereby  the  plaintiff 
became  seised  in  fee  of  the  same,  and  so  the 
defendants  say  that  the  sum  of  money  men- 
tioned in  the  condition  of  the  writing  obliga- 
tory, with  the  interest  thereof,  became  satisfied 
and  discharged,  and  this,  &c.,  wherefore,  &c.; 
and  4.  The  fourth  plea  is  like  the  third,  the 
additional  fact,  however,  being  stated  that  the 
plaintiff,  after  the  conveyance  from  Fellows  to 
him,  to  wit:  on  Nov.  17,  1825,  by  deed  duly  exe- 
cuted, for  the  consideration  of  $650,  conveyed 
in  fee  the  mortgaged  premises  to  one  John 
Harford,  and  so  the  defendants  say  the  said 
money  in  the  condition  of  the  said  writing  ob- 
ligatory mentioned  became  satisfied  and  dis- 
charged, and  this,  &c., wherefore,  &c.  To  these 
pleas  the  plaintiff  demurred. 

Mr.  F.  M.  Haight,  for  defendants.  1.  The 
plaintiff  having  the  mortgage  as  security  for 
the  payment  of  the  bond,  and  having  obtained 
a  release  of  the  equity  of  redemption,  the 
mortgage  is  satisfied  and  discharged  and,  con- 
sequently, the  bond  also.  James  v.  Morey,  2 
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Cow.,  246,  286,  301,  302.  If  the  mortgage  be 
extinguished  on  the  principle  of  merger,  it  can 
no  more  be  set  up,  than  if  it  had  been  actually 
paid.  2.  The  debt  has  been  paid,  the  plaint- 
iff procured  a  release  for  the  consideration  of 
one  dollar  and  sold  the  land  for  $650.  3.  The 
mortgage  is  entirely  gone,  evidenced  by  the 
conveyance  of  the  plaintiff  to  a  third  person. 

Mr.  J.  Dickson,  for  the  plaintiff.  Fellows 
was  a  mere  stranger  to  the  mortgagor  and 
mortgagee  and  purchased  without  notice  either 
express  or  implied,  it  not  being  averred  that 
the  mortgage  was  recorded.  The  value  of  the 
land  is  not  shown  either  at  the  time  of  the  pur- 
chase by  Fellows  or  of  the  conveyance  to  the 
plaintiff  ;  the  price  paid  by  Harford  is  no  test 
of  such  value,  as  the  sale  to  him  was  upwards 
of  two  years  subsequent  to  the  conveyance 
from  Fellows  to  the  plaintiff,  and  in  the  mean- 
time valuable  improvements  may  have  been 
made.  James  v.  Morey  is  distinguishable  from 
this  case  :  there  the  mortgage  was  recorded  ; 
the  purchaser  was  the  mortgagee  and  the  judg- 
ment creditor,  and  he  purchased  under  the 
execution  subject  to  the  mortgage. 

*A  merger  is  never  favored  m  a  court  [*384 
of  law.  Co.  Litt.,  338  d.  It  does  not  take  place 
either  at  law  or  in  equity  where  the  debtor  and 
creditor  do  not  become  the  same  person  in  in- 
terest, 2  Ves..  Jr.,  264  ;  and  is  never  allowed 
but  to  preserve  the  intention  of  the  parties.  15 
Vin.  Abr.,  362. 

A  mortgage  is  but  a  mere  security  for  the 
bond  debt,  and  collateral  to  it.  The  debt  has 
an  independent  existence  and  remains  in  its 
original  validity,  notwithstanding  a  release  of 
the  mortgage.  Hatch  v.  White,  2  Gall.,  152. 
Such  release  is  only  the  abandonment  of  se- 
curity, the  debt  remains.  See  Dexter  v.  Har- 
ris, 2  Mas.,  531. 

Unless  it  is  to  be  presumed  that  when  a  mort- 
gage is  taken  such  mortgage  be  ample  security 
tor  the  whole  debt,  a  release  of  the  mortgage 
by  merger  or  otherwise  cannot  be  considered  a 
payment  and  satisfaction  of  the  debt.  Can  it 
be  that  a  mortgagee  who  purchases  in  the  land 
of  his  mortgasrcor  under  a  prior  judgment  to 
save  his  debt,  loses  his  remedy  upon  his  bond? 
It  is  only  where  the  mortgage  money  is  taken 
as  part  of  the  price  that  the  purchaser  becomes 
in  any  degree  liable  to  the  charge.  2  Bro.  C. 
C.,  604, 101.  152;  8  Ves..  Jr.,  181, 182:  see,  also. 
8  Johns.,  168  ;  10  Id.,  481  ;  7  Cow.,  662. 

By  the  Court,  Savage.  Oh.  J.  The  defend- 
ants plead  four  pleas,  the  object  of  which 
seems  to  be  to  set  up  the  same  defense,  to  wit: 
a  satisfaction  of  the  debt  by  an  extinguish- 
ment of  a  mortgage  which  was  given  as  col- 
lateral security  at  the  same  time  the  bond  was 
executed. 

The  effect  of  a  foreclosure  of  a  mortgage 
given  to  secure  a  bond  debt,  has  been  fully 
considered  by  Mr.  Justice  Story,  in  Hatch  v. 
White,  2  Gall.,  152,  who  comes  to  the  con- 
clusion that  in  all  the  cases  there  is  no  dif- 
ference of  opinion  among  the  learned  jurists 
whose  decisions  had  been  considered,  "that  at 
law  a  foreclosure  of  the  mortgage  is  no  bar  to 
an  action  on  the  attendant  bond."  In  the  case 
of  Globe  Ins.  Co.  v.  Lansing,  5  Cow.,  680.  the 
question  was  whether  a  foreclosure  of  the 
mortgage,  and  a  sale  under  it,  operated  as  an 
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extinguisnment  of  the  debt,  and  it  was  there 
held  that  it  was  an  extinguishment  no  further 
385*1  *than  to  the  amount  produced  by  such 
sale.  The  same  point  has  been  so  decided  in 
the  Court  for  the  Correction  of  Errors,  in  the 
case  of  Laming  v.  Goelet,  9  Cow.,  346,  403.  At 
the  last  October  Term  the  question  was  pre- 
sented upon  demurrer,  whether  a  foreclosure 
of  the  mortgaged  premises  without  a  sale  oper- 
ated as  an  extinguishment  of  the  debt,  and  we 
held  that  it  did  not  without  an  averment  that 
the  mortgaged  premises  were  of  sufficient  value 
to  pay  the  debt.  It  was  there  intimated  that 
the  usual  and  proper  course  in  such  case  is  to 
apply  to  chancery  to  restrain  the  creditor  from 
proceeding  at  law.  But  in  pursuance  of  prin- 
ciples heretofore  recognized,  it  seems  to  follow 
that  if  the  mortgagee  prefers  a  simple  foreclos- 
ure, of  the  mortgaged  premises,  he  should  ac- 
count for  them  to  the  mortgageor  to  the  amount 
of  the  debt.  If  the  mortgagee  sells  the  mort- 
gaged premises,  and  they  produce  less  than  the 
amount  of  the  debt,  the  balance  may  be  recov- 
ered on  the  bond.  If,  upon  the  sale,  the  pro- 
duce equals  the  debt,  the  debt  is  paid  ;  and  if 
more  than  the  debt  is  produced  from  the  sale, 
the  balance  belongs  to  the  mortgagor.  I  can 
see  no  reason  why  the  same  principle  is  not  ap- 
plicable to  a  foreclosure  without  sale.  The 
mortgagee  should  give  credit  to  the  value  of 
the  mortgaged  premises  in  his  possession.  But 
if  such  value  exceed  the  debt,  a  case  which  sel- 
dom happens,  the  mortgagee  is  under  no  obli- 
gation to  refund.  It  was  the  fault  of  the  mort- 
gagor to  have  left  his  debt  unpaid,  and  the 
mortgagee  was  compelled  to  take  the  premises 
instead  of  the  money.  These  I  understand  to  be 
the  settled  principles  applicable  to  the  nature  of 
the  defense  intended  to  be  set  up,  and  by  them 
the  pleas  in  question  must  be  tested. 

The  defects  in  the  first  plea  are  :  1st.  It  does 
not  appear  whether  the  sale  to  Fellows  was  by 
virtue  of  an  older  or  junior  lien  to  that  held  by 
the  plaintiff.  3d.  It  does  not  appear  whether 
the  purchaser  had  notice  of  the  mortgage.  3d. 
It  does  not  appear  what  was  the  value  of  the 
mortgaged  premises  ;  nor  is  there  an  averment 
to  show  anything  in  this  whole  transaction 
which  looks  like  a  connection  of  the  estates  of 
mortgagor  and  mortgagee.  The  same  defects 
386*]  are  *found  in  the  second  as  in  the  first 
plea,  and  the  additional  fact  does  not  show  a 
foreclosure  by  the  mortgagee. 

The  third  plea  states  that  Fellows,  by  the 
sheriff's  deed,  became  seized  of  the  equity  of  re- 
demption ;  and  that  being  requested  by  the 
plaintiff  either  to  pay  the  debt  due  him  or  to 
assign  to  him  the  equity  of  redemption  in  the 
mortgaged  premises,  Fellows  conveyed  for  the 
consideration  of  one  dollar,  whereby  the  plaint- 
iff became  seised  thereof,  and  the  debt  became 
paid  and  satisfied.  The  fourth  plea  is  like  the 
third,  except  it  contains  the  additional  aver- 
ment that  the  plaintiff  on  Nov.  17,  1825,  sold 
the  premises  in  fee  for  $650  to  John  Harford . 

We  thus  learn  in  these  pleas,  by  way  of  in- 
ference, that  Fellows  purchased  the  equity  of 
redemption  in  tfce  mortgaged  premises,  and 
that  the  plaintiff  became  the  assignee  of  the 
same  for  a  nominal  consideration  ;  and  that  he 
sold  the  premises  in  fee  for  $650.  Had  the 
third  plea  contained  an  averment  that  the  value 
of  the  premises  when  the  equity  of  redemption 
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was  conveyed  to  the  plaintiff  was  equal  to  the 
amount  due  on  the  bond,  or  had  the  fourth  plea 
contained  an  averment  that  the  property  was 
of  the  same  value  when  the  equity  of  redemp- 
tion was  conveyed  to  the  plaintiff  as  when  he 
sold  to  Harford,  or  was  of  value  equal  to 
the  amount  due  on  the  bond,  I  should  think 
the  pleas  good  in  substance,  though  in  some 
respects  informal. 

The  only  effect  of  the  sheriff's  sale  was  to 
substitute  Fellows  in  the  place  of  the  mortgage- 
or ;  when,  therefore,  the  mortgageor  released 
his  equity  of  redemption  for  a  nominal  con- 
sideration to  the  mortgagee,  the  latter  had  the 
whole  estate.  Whether  this  effect  is  produced 
by  a  technical  merger  of  the  equitable  into  the 
legal  estate,  according  to  2  Cow. ,246, or  wheth- 
er he  holds  the  legal  estate  discharged  of  the 
condition,  according  to  2  Mas,,  539,  it  is  not 
important  to  inquire.  The  mortgagee  becomes 
absolute  owner,  as  he  would  by  a  foreclosure; 
and  if  the  property  when  he  thus  receives  it  is 
equal  in  value  to  the  debt  for  which  it  was 
mortgaged,  it  is  payment  in  full  ;  otherwise, 
not  ;  but,  in  any  event,  is  payment,  pro  lanto, 
according  to  its  actual  value. 

*The  pleas  do  not  contain  the  neces-  [*387 
sary  averments.  It  may  be  that  the  property 
was  well  worth  $650  or'more  when  sold  to  J. 
Harford,  and  not  worth  $100  when  the  title 
was  vested  in  the  plaintiff  ;  the  difference  may 
have  been  caused  by  improvements  or  a  rise 
in  the  value  of  the  land.  The  value,  therefore 
should  appear  by  proper  averments. 

The  pleas  are  all  bad,  and  the  plaintiff  is  enti- 
tled to  judgment  upon  them,  with  leave  to  the  de- 
fendants to  amend,  on  payment  of  costs. 

Cited  in-2  Ben.,  247 ;  39  Am.  Dec.,  348  (5  Ala.,  787). 


THE  PEOPLE  v.  VAN  EPS. 

Pleading  and  Practice — Fines  and  Recognisances 
— Manner  of  Collecting,  When  by  Execution — 
Recognizance  must  be  Filed — Action  of  Debt 
Where  Two  several  Sums  are  Demanded — 
Pleading. 

An  action  may  be  sustained  in  the  Supreme  Court 
upon  a  criminal  recognizance  taken  in  the  Court  of 
Over  and  Terminer. 

The  manner  of  collecting  fines  and  recognizances 
is  left  to  the  discretion  of  the  district  attorneys.  If, 
however,  the  parties  or  their  property  be  within  the 
county,  it  is  the  duty  of  the  district  attorneys  to 
proceed  by  execution  for  the  collection  without  suit; 
otherwise.tbey  may  proceed  by  action  in  this  court. 

The  executions  of  the  courts  of  C.  P.  cannot  run 
beyond  their  respective  counties. 

A  recoRnizance  must  be  filed  or  made  a  record  of 
a  court  to  sustain  a  suit,  and  must  be  so  averred  in 
the  declaration.  It  should  also  be  averred  that  the 
default  in  not  complying'  with  the  condition  of  the 
recognizance  was  entered  of  record. 

Where,  in  an  action  of  debt,  two  several  sums  are 
demanded  as  due  and  owing  in  two  separate  counts, 
c.  a..  $600  each,  the  declaration  should  in  the  com- 
mencement demand  the  aggregate  amount,  the  first 
count  should  demand  $600  parcel,  &c.,  and  the  sec- 
ond count  should  be  for  $600,  the  residue,  &c. 

Citatlons-1  R.  L.,  400,  sec.  1,  402,  sec.  6,  403,  sec.  9; 
Jacobs  L.  Diet.  tit.  Recognizance;  Laws  of  1818,  p. 
306;  2  R.  L.,  13, 147,  505;  1  Greenl.  L.N.  Y.,200;  7  Went. 
Plead..  55.  57.  60.  61.  78.  78. 

"HEMURRER  to  declaration .  The  declaration 
jJ  is  in  debt.  After  commencing  by  demand- 
ing $600  of  debt  on  recognizance,  it  is  stated 
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that  on  Jan.  26,  1827,  the  defendant  came  be- 
fore A.  H.  Esq.,flr8t  judge  of  the  Montgomery 
Co.  C.  P.  and  entered  into  a  recognizance  in 
the  usual  form  in  the  sum  of  $600,  conditioned 
for  the  personal  appearance  of  one  J.  E.  V.  W. 
at  the  then  next  Court  of  Oyer  and  Terminer, 
-&C.,  to  be  held  in  and  for  the  said  county,  and 
that  he  should  answer  unto  all  such  matters, 
&c.,  and  not  depart,  &c.,  then,  &c. ;  and  that 
388*]  the  said  J.  E.  V.  W.  *did  not  appear 
at  the  then  next  Court  of  Oyer  and  Terminer, 
&c.,  held  on  May  23, 1827;  by  reason  whereof , 
it  was  alleged  the  defendant  became  liable  to 
pay  to  the  people  the  said  sum  of  $600  accord- 
ing to  the  tenor  and  effect  of  the  recognizance. 
It  was  then  averred  that  the  first  judge  of 
Montgomery  had  full  power  and  competent 
authority  to  take  the  recognizance,  that  the  de- 
fendant had  not  satisfied  the  people  the  said 
sum  of  money,  that  execution  had  not  been  ob- 
tained upon  the  recognizance. and  that  the  same 
remained  in  full  force,  strength  and  effect, 
whereby  it  was  alleged  an  action  had  accrued 
to  the  people  to  demand  and  have  of  the  de- 
fendant the  said  sum  of  $600,  and  common 
conclusion  in  debt.  Then  follows  a  second 
count  setting  forth  a  recognizance  entered  into 
by  J.  E.  V.  W.  and  the  defendant,  before  the 
same  officer  on  the  same  day;  J.  E.  V.  W.  ac- 
knowledging himself  to  be  indebted  to  the  peo- 
ple in  the  sum  of  $1,000,  and  the  defendant 
in  the  sum  of  $600,  conditioned  for  the  ap- 
pearance, &c.,  of  J.  E.  V.  W.  as  in  the  first 
count.  The  holding  of  the  court  on,  &c.,  is 
then  stated,  and  that  J.  E.  V.  W.  did  not  ap- 
pear, although  he  was  solemnly  called  to  ap- 
pear, and  his  bail  required  to  bring  in  his  body, 
but  that  they  made  default,  by  reason  whereof 
the  defendant  became  liable  to  pay  the  said 
sum  of  $600.  Residue  of  the  count  as  above. 
The  defendant  put  in  a  general  demurrer. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
pleading  demurred  to  contains  two  distinct  dec- 
larations, not  two  causes  of  action  in  one  dec- 
laration. It  commences  by  demanding  only 
$600,  and  then  shows  two  separate  demands 
each  of  $600,  neither  of  which  however  is 
good, as  it  is  not  averred  that  the  recognizances 
sot  forth  were  ever  filed  in  any  court,  and  thus 
became  matters  of  record.  A  recognizance  is 
an  acknowledgment  of  record,  and  until  filed 
and  made  a  record  of  a  court,  it  has  not  the 
qualities  or  attributes  of  a  recognizance.  Re- 
cognizances of  bail  are  always  stated  in  decla- 
rations as  records  of  court;  if  taken  before  a 
judge  or  commissioner,  he  is  said  to  have 
brought  the  same  into  court,  and  that  it  is  re- 
corded, &c.  7  Went.  PI.,  55-78;  8  Chit.  PI.. 
247,  251.  Nor  is  it  averred  that  the  default  of 
389*]  *the  defendant  was  entered  of  record. 
The  only  plea  to  an  action  on  a  recognizance  is 
nul  tiel  record. 

No  action  will  lie  for  the  forfeiture  of  a  re- 
cognizance. Formerly  the  Court  of  Exchequer 
took  cognizance  of  all  forfeitures,  whether  for 
recognizances  or  for  other  cause,  and  were  au- 
thorized to  cause  due  process  of  law  to  be  issued 
for  levying  the  same,  1  R.  L.,  400,  and  the 
executions  might  be  against  the  body,  lands 
and  goods  of  the  defendants.  Id.,  408.  The 
power  of  the  Court  of  Exchequer  relating  to 
forfeited  recognizances  was  in  1818  transferred 
to  the  courts  of  C.  P.  of  the  several  counties, 
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Laws  of  1818,  p.  807,  and  though,  by  the  same 
Act,  the  district  attorneys  are  required  to  col- 
lect the  same,  it  is  not  necessary  it  should 'be 
by  action,  as  a  better  and  more  effectual  rem- 
edy exists,  viz. :  by  execution,  according  to  the 
course  and  practice  of  the  Exchequer.  If,  how- 
ever, an  action  may  be  brought,  ft  should  be  in 
the  C.  P.,  which  has  the  power  of  remission  of 
forfeited  recognizances.and  not  in  the  Supreme 
Court,  whose  jurisdiction  may  well  be  ques- 
tioned. By  an  ordinance  of  the  llth  Wm.III., 
the  Supreme  Court  of  the  Province  of  N.  Y. 
was  empowered  to  hold  cognizance  of  all  pleas, 
civil,  criminal  and  mixed,  as  fully  as  the  courts 
of  K.  B.,  C.  P.  and  Exchequer,  and  on  the  or- 
ganization of  the  Court  of  Exchequer  in  this 
State  in  1801,  the  Supreme  Court  lost  its  excheq- 
uer power.  In  support  of  this  position  on  ex- 
amination, it  will  be  found  that  not  a  precedent 
can  be  found  of  an  action  brought  in  England 
in  the  K.  B.  or  C.  P.  on  a  criminal  recogni- 
zance. Besides,  the  terms  of  the  recognizance 
show  that  the  remedy  should  be  by  estreat  and 
not  by  action;  there  is  no  covenant  to  pay,  but 
only  an  assent  to  levy  of  the  goods,  &c. 

.)//•.  G.  C.  Bronson,  Alt  y- Gen.,  for  the  peo- 
ple. The  declaration  may  be  informal,  but 
whatever  defect  it  may  contain  it  cannot  be 
reached  by  a  general  demurrer.  It  is  good  in 
substance.  It  was  not  necessary  to  allege  that 
it  was  filed;  had  a  plea  of  nul  tiel  record  been 
interposed,  a  filing  at  any  time  previous  to  the 
replication  would  have  been  good.  The  de- 
fault of  the  defendant  for  the  non-production 
*of  his  principal  is  expressly  alleged  [*39O 
in  the  second  count,  and  if  either  count  is  good 
the  demurrer  fails.  Besides,  if  the  defendant 
complied  with  his  engagement,  be  might  have 
pleaded  comperuit  ad  diem.  The  precedents 
cited  on  the  other  side  apply  to  recognizances 
in  civil  suits,  not  to  recognizances  in  criminal 
matters. 

Allowing  there  is  ordinarily  another  remedy 
besides  by  action,  that  does  not  deprive  the 
district  attorney  of  the  right  to  sue.  It  is  made 
his  duty  to  collect  the  forfeited  recognizances, 
and  unless  he  were  permitted  to  proceed  by  ac- 
tion, in  many  cases  the  remedy  would  be  lost,  as 
when  neither  the  person  nor  {he  property  of  the 
recognizer  could  be  found  in  the  county.  This 
also  shows  the  propriety  of  bringing  the  suit 
in  the  Supreme  Court,  which,  having  jurisdic- 
tion of  all  civil  actions,  cannot  be  deprived  of 
it  but  by  positive  enactment.  As  to  the  re- 
mission of  forfeitures,  the  Supreme  Court, 
when  the  action  on  the  recognizance  is  before 
them,  have  the  power,  and  would,  undoubt- 
edly, exercise  it,  to  suspend  proceedings  in  case 
a  forfeiture  was  remitted.  As  to  the  form  of 
the  recognizance,  it  is  as  well  an  acknowledg- 
ment of  indebtedness  as  an  agreement  that  the 
sum  acknowledged  shall  be  levied.  &c. 

Mr.  Reynolds,  in  reply.  The  courts  of  C. 
P.  having  the  like  powers  in  these  cases  as  the 
Court  of  Exchequer,  may  send  their  process 
into  any  county  in  the  State. 

By  the  Court,  Sutherland, ./.  I  am  inclined 
to  think  that  an  action  may  be  sustained  in  this 
court  upon  a  criminal  recognizance  taken  in  a 
Court  of  Oyer  and  Terminer.  A  recognizance 
is  an  acknowledgment  of  a  debt' of  record;  it 
has  many  of  the  attributes  of  a  judgment.  It 
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binds  the  lands  of  the  cognizor,  and  an  execu- 
tion may  be  issued  upon  it  as  upon  a  judgment. 
1  R.  L.,  408.  sec.  9.  Jacobs  L.  Diet.,  tit.  Re- 
cognizance. Unless,  therefore,  there  is  some 
statutory  prohibition. either  express  or  implied, 
it  is  not  perceived  why  an  action  of  debt  may 
not  be  brought  upon  it. 

Prior  to  1818,  these  recognizances,  when  for- 
feited, were  sent  by  the  respective  courts  in 
which  they  were  taken  into  the  Court  of  Ex- 
chequer, whose  duty  it  was  to  enforce  them  by 
391*J  'execution.  1  R.  L.,  402,  sec.  6.  The 
jurisdiction  of  that  court  being  general  (terri- 
torially), its  process  ran  throughout  the  State; 
and  it  is  unnecessary  to  determine  whether  a 
recognizance  could  then  have  been  enforced 
by  action,  or  whether  the  remedy  was  confined 
to  the  execution  given  by  the  statute.  In  1818, 
Laws  of  1818,  p.  306,  the  collection  of  fines 
and  recognizances  was  transferred  from  the 
Court  of  Exchequer  to  the  courts  of  C.  P.  of 
the  different  counties  in  the  State.  The  7th 
section  of  that  Act  directs  "  That  all  fines  and 
recognizances  which  may  be  imposed  and  for- 
feited in  any  of  the  counties  within  this  State, 
shall  be  collected  by  the  district  attorneys 
thereof,  and  paid  to  the  County  Treasurer  for 
the  use  of  the  county; "  and  the  8th  section 
enacts:  "  That  the  Court  of  Common  Pleas  of 
the  several  counties  within  this  State  (of  which 
the  first  or  presiding  judge  shall  always  be  one, 
for  the  purposes  herein  expressed),  shall  pos- 
sess the  like  powers  relative  to  the  collection 
and  remission  of  fines  and  forfeited  recogni- 
zances as  are  by  law  for  that  purpose  vested  in 
the  Court  of  Exchequer." 

It  is  here  made  the  duty  of  the  district  at- 
torney to  collect  the  fines  and  recognizances. 
The  manner  of  collecting  them  is  left  to  his 
official  discretion.  If  the  parties  and  their  prop- 
erty are  within  the  county,  it  is  his  duty  to 
take  out  an  execution  for  their  collection  with- 
out suit;  the  Court  of  C.  P.  having  the  same 
authority  to  issue  such  execution  as  the  Court 
of  Exchequer  formerly  had,  and  that  being  the 
most  expeditious  and  least  expensive  mode. 
But  the  executions  to  be  issued  by  the  courts 
of  C.  P.  cannot,  I  apprehend,  run  beyond  their 
respective  counties." 

These  courts,  in  the  aggregate,  possess  all 
the  powers  of  the  Court  of  Exchequer  in  rela- 
tion to  the  remission  and  collection  of  fines  and 
recognizances;  but  the  power  or  jurisdiction 
of  each  court  is  confined  to  its  own  county, 
and  its  process,  when  acting  as  a  Court  of  Ex- 
chequer, is  subject  to  the  same  limitations  and 
restrictions  which  control  its  ordinary  writs. 
The  Legislature  have,  in  express  terms,  pro- 
vided that  subpoenas  issued  by  the  Court  of  C. 
P.  and  Mayor's  Courts,  may  be  served  in  any 
part  of  the  State,  2  R.  L.,  147,  505;  and  if  they 
had  intended  in  this  instance  to  extend  the 
392*]*jurisdiction  of  those  courts.they  would 
have  used  equally  unequivocal  language.  Cases 
may,  therefore,  frequently  arise  in  which  nei- 
ther the  property  nor  the  person  of  the  cog- 
nizor can  be  reached  by  an  execution  upon  the 
recognizance,  both  being  beyond  the  county. 
In  such  cases,  a  suit  in  this  court  affords  the 
only  effectual  means  of  collection. 

It  is  said  that  there  is  no  case  to  be  found  in 
which  a  suit  has  been  maintained  in  the  K. 
B.  in  England  on  a  criminal  recognizance.  If 
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it  should  be  conceded  that  the  K.  B.  had  no- 
jurisdiction  in  such  a  case,  it  would  not  follow 
that  this  court  had  not.  The  ordinance  of  the 
governor  and  council  for  further  establishing 
the  Supreme  Court  of  Judicature  within  the 
Province  of  N.  Y.,  adopted  Apr.  3,  1704,  Ap- 
pendix, No.  6  to  2  R.  L.,  p.  13,  gives  to  this- 
court  all  the  jurisdiction  which  was  possessed 
by  the  courts  of  K.  B.,  C.  P.  and  Exchequer 
in  England;  and  it  now  possesses  all  the  juris- 
diction of  the  English  Court  of  Exchequer, 
except  so  far  as  that  jurisdiction  has  been 
transferred  or  restrained  by  statute.  The 
Court  of  Exchequer,  as  it  was  originally  or- 
ganized after  the  adoption  of  the  Constitution. 
Greenl.  Laws,  Vol.  I.,  200,  and  as  it  continued 
until  recently  abolished,  1  R.  L.,  400,  was  but 
a  department  of  the  Supreme  Court;  it  was 
called  in  the  Act  the  Court  of  Exchequer  in 
the  Supreme  Court. 

It  cannot,  I  think,  be  contended  that  the 
Act  organizing  the  Court  of  Exchequer,  1  R. 
L.,  400,  transferred  to  it  all  the  powers  and  au- 
thority which  were  possessed  by  the  same 
court  in  England.  Its  jurisdiction  is  strictly  a 
limited  one,  confined  to  the  subjects  and  to'be 
exercised  in  the  manner  prescribed  by  the  Act; 
and  although  a  general  control  and  jurisdic- 
tion were  given  to  it  over  forfeitures,  recog- 
nizances, fines,  &c.,  yet  I  apprehend  that  juris- 
diction was  not  so  exclusive  as  to  oust  this 
court  of  its  ordinary  power  to  sustain  an  ac- 
tion of  established  form  upon  a  record  or  judg- 
ment of  that  court,  in  the  same  manner  as  it 
might  be  sustained  upon  the  judgment  or  rec- 
ord of  any  other  court. 

Again;  it  is  said  if  a  recognizance  can  be 
prosecuted  in  this  court,  that  the  power  to  re- 
mit the  forfeiture,  which  was  formerly  pos- 
sessed by  the  Court  of  Exchequer,  and  now  by 
*the  courts  of  C.  P.,  cannot  be  exer-  [*393- 
cised.  This  is  by  no  means  a  legitimate  con- 
clusion. The  power  of  remitting  fines  and  for- 
feitures was  absolute  and  unqualified  in  the 
Court  of  Exchequer,  1  R.  L.,  400,  sec.  1,  and 
the  Act  of  1818  confers  the  same  authority  on 
the  Courts  of  C.  P.  The  right  of  the  court  to 
remit  a  forfeiture  cannot  be  affected  by  the 
fact  of  a  suit  having  been  commenced  upon  the 
recognizance  in  another  court,  any  more  than 
its  control  over  one  of  its  judgments  would  be 
taken  away  or  impaired  in  consequence  of  an 
action  of  debt  having  been  brought  upon  it. 

If  a  forfeiture  should  be  remitted  by  the 
Court  of  C.  P.,  after  a  suit  had  been  brought 
in  this  court,  it  would  undoubtedly  be  a  com- 
plete defense  to  the  further  prosecution  of  the 
suit;  and  the  defendant  could  avail  himself  of 
it  by  way  of  plea  puis  darrein  continuance,  or 
possibly  by  motion.  I  am  of  opinion,  there- 
fore, that  the  action  is  sustainable. 

But  the  declaration  appears  to  me  to  be  de- 
fective in  not  averring  that  the  recognizance 
was  ever  filed  in  or  made  a  record  of  any  court. 
It  does  not,  strictly  speaking,  become  a  recog- 
nizance, or  a  debt  of  record,  until  it  is  filed  or 
recorded  in  the  court  in  which  it  is  returnable. 
All  the  precedents  of  declarations  in  debt  or 
recognizance  of  bail,  contain  this  averment.  7 
Went.  PI.,  55,  57,  60,  61.  73,  78.  It  is  an  es- 
sential and  fatal  omission. 

It  ought  also  to  have  been  averred  that  the- 
default  of  the  principal  for  not  appearing  was 

WEND.  4.. 


1830 


THALLHIMER  v.  BRINCKERHOFF. 


393 


entered  of  record ;  though  this  omission  would 
not  of  itself  be  fatal,  as  it  is  averred  that  he 
was  called  and  did  not  appear. 

The  declaration  commences  by  alleging  that 
the  defendant  was  indebted  to  the  State  in  the 
sum  of  $600  of  debt  on  recognizance,  and  then 
sets  forth  two  distinct  recognizances,  each  for 
the  sum  of  $600.  They  were,  undoubtedly, 
intended  for  two  distinct  counts;  but  then  the 
debt  should  have  been  stated  at  $1,200,  and  the 
first  count  should  have  been  for  $600  parcel  of 
the  debt,  and  the  second  for  the  residue. 

In  these  respects,  the  declaration  is  defective, 
and  the  first  defect  is  certainly  one  of  sub- 
stance. The  defendant  is,  therefore,  entitled  to 
judgment  upon  the  demurrer,  with  leave  to 
the  plaintiff  to  amend. 

Cited  in— 10  Wend.,  472;  12  Wend.,  478 ;  7  Hill  42; 
1  Den.,  632 ;  4  Den.,  636 ;  10  Barb.,  43  ;  51  Barb.,  361 ; 
4  Park.,  52 ;  6  Leg.  Obs.,  447 :  9  Leg.  Obs..  23 ;  14  Mich., 
443:  5  Kan.,  566. 
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Principal  and  Agent — Declarations  of  Agent  as 
to  Settlement  of  Account —  When  Admissible. 

The  admissions  or  declarations  of  an  agent  rela- 
tive to  the  settlement  of  an  account,  made  seven- 
teen months  after  the  pretended  settlement,  when 
there  is  no  proof  of  a  settlement  in  fact,  are  notad- 
missible  in  evidence  against  his  principal. 

The  acts  and  declarations  of  the  agent  at  the  time 
of  the  transaction  are  binding1  upon  the  principal, 
but  what  he  says  at  another  and  subsequent  period 
are  not  evidence  Against  the  principal :  his  declara- 
tions are  received  not  as  admissions,  but  as  a  part  of 
the  res  gesta. 

Citations— 6  Cow.,  90 ;  Stark.  Ev.,  4th,  pt.  42,  43 ; 
Gow.  IV.  P.,  45 ;  10  Ves.,  123. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  N.  Y.  Circuit  in  Dec.,  1827,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  the  one  fourth  of  cer- 
tain moneys  received  by  the  defendant  on  the 
compromise  of  certain  actions  of  ejectment, 
prosecuted  by  the  defendant  as  the  attorney  of 
the  plaintiff  and  others;  of  which  claim  the 
defendant  had  due  notice  The  property 
sought  to  be  recovered  in  the  actions  of  eject- 
ment is  situate  in  the  City  of  N.  Y.,  and  form- 
erly belonged  to  one  Isaac  Teller.  The  plaint- 
iff is  the  son-in-law  of  Isaac  Teller,  between 
whom  and  Henry  R.  Teller,  the  heir  at  law  of 
Isaac  Teller,  an  agreement  was  entered  into  in 
1807,  that  suits  should  be  commenced  for  the 
recovery  of  the  property,  that  the  plaintiff 
should  defray  one  half  the  expense  of  the 
prosecution  of  the  suits,  and  should  receive 
one  fourth  of  the  property  to  be  conveyed  to 
him  by  Henry  R.  Teller,  when  recovered.  In 
1813,  Henry  R.  Teller,  by  power  of  attorney, 
authorized  the  defendant  to  compromise  his 
claims  to  the  property  in  question,  and  to  exe- 
cute deeds,  &c.  In  1814  a  compromise  was 
effected  with  the  occupants,  and  large  sums  of 
money  were  received  by  the  defendant,  and 
deeds  executed  by  him  to  the  occupants. 
Those  deeds  were  read  in  evidence,  and  one 
fourth  of  the  consideration  money  specified  in 
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them  claimed  by  the  plaintiff.  Upon  this  proof 
the  plaintiff  rested.  The  defendant  moved  for 
a  nonsuit  on  various  grounds,  which  motion 
was  denied. 

The  defendant  introduced  a  long  correspond- 
ence between  himself  and  the  plaintiff,  and  ex- 
amined several  witnesses.  Amongst  the  proof 
offered  by  him  was  a  deposition  made  by 
*  Henry  R.  Teller  Mar.  26, 1818,  before  [*39& 
a  commissioner  in  chancery,  which  deposition 
was  indorsed  on  an  account  current  between 
Teller  and  the  defendant,  and  annexed  to  the 
draft  of  an  answer  in  chancery,  put  in  by  the 
defendant  to  a  bill  filed  by  A.  Van  Ingen,  a 
creditor  of  Teller,  against  the  defendant.  The 
account  current  commences  with  an  item  of 
credit  Mar.  1,  1816,  in  favor  of  Teller,  of  $6,- 
708.56,  stated  to  be  the  balance  of  a  former  ac- 
count. On  the  debit  side  are  sundrv  charges, 
amounting  to  $10,178.04,  and  a  bala'nce  struck 
July  8, 1817,  of  $3.469.48,  as  due  to  the  defend- 
ant. It  also  appeared  that  the  defendant  had  ren- 
dered an  account  to  Teller  of  moneys  paid  to 
and  for  him,  from  the  year  1807  to  Feb.  23, 
1816,  amountingto $54,013.33,  which,  together 
with  the  above  account  current,  was  referred 
to  in  the  draft  answer.  In  the  deposition  of 
Teller  it  was  stated  that  the  answer  of  the  de- 
fendant was  in  all  respects  just  and  true,  and 
in  it  was  contained  a  recantation  of  what  had 
been  theretofore  to  said  by  the  witness  inconsist- 
ent or  at  variance  with  what  he  then  deposed, 
apologizing  for  such  declarations,  and  amongst 
other  excuses,  saying  that  they  were  made  in 
utter  ignorance  at  the  time  of  the  state  of  his 
accounts  with  the  defendant.  This  evidence 
was  objected  to  by  the  plaintiff,  but  received 
by  the  judge. 

The  plaintiff  then  offered  to  show  that  Tel- 
ler became  an  insolvent  debtor,  and  procured 
his  discharge  as  such  in  1817,  and  that  since 
the  commencement  of  this  suit  Teller  had  said 
that  he  signed  the  affidavit  of  Mar.  26, 1818,  at 
the  solicitation  of  the  defendant;  that  heat  the 
time  told  the  defendant  that  the  accounts  were 
not  true,  and  that  he  the  defendant  owed  him 
Teller  a  large  sum  of  money.  This  evidence 
was  refused  to  be  received.  Further  evidence 
was  given  by  the  plaintiff,  and  the  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  defendant,  which  was  now  moved  to  be  set 
aside. 

Mr.  S.  G.  Huntington,  for  the  plaintiff. 

Mr.  K.  Beecher,  for  the  defendant. 

*By  the  Court,  Marcy.  J.     The  de-  [*39O 

cision  of  the  court  in  tt  Cow.,  90,  where  this 
cause  is  reported,  on  a  motion  of  a  new  trial  on 
the  part  of  the  defendant  (a  verdict  then  hav- 
ing been  found  for  the  plaintiff),  disposes  of 
most  of  the  questions  presented  by  the  case 
now  brought  before  us.  There  is  one  question, 
however,  arising  on  the  present  case  which 
was  not  then  under  consideration. 

It  is  contended  that  improper  evidence  was 
admitted  to  establish  the  settlement  between 
the  defendant  and  Henry  R.  Teller.  The  de- 
fendant attempted  to  show,  and  I  think  did 
show  sufficiently, that  Teller  was  the  plaintiff's 
agent  in  relation  to  the  business  out  of  which 
the  claim  embraced  in  this  suit  arose.  The  de- 
fense on  the  trial  was,  that  the  defendant  had 
in  good  faith  paid  over  the  money  that  the 
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plaintiff  had  a  right  to  receive  on  the  compro- 
mise of  the  ejectment  suits,  to  Teller,  the  plaint- 
iff's agent,  and  that  the  whole  matter  had  been 
fully  settled  with  him  and  such  agent. 

To  make  out  this  defense,  the  defendant  was 
permitted  to  introduce  an  account  current  be- 
tween him  and  Teller,  the  last  entry  on  the 
debit  side  of  which  was  in  Nov.,  1816.  There 
was  no  evidence  that  this  account  was  made 
out  on  a  settlement  between  the  parties  to  it, 
or  that  it  ever  had  the  sanction  of  Teller  be- 
fore the  time  when  he  made  an  affidavit  in 
Mar.,  1818,  which  was  also  received  in  evi- 
dence in  behalf  of  the  defendant.  In  this  af- 
fidavit Teller  says  that  the  allegations  and  mat- 
ters in  a  certain  answer  put  in  to  a  bill  in  chan- 
cery by  the  defendant  are  true.  The  answer 
contained  the  allegation  of  the  settlement 
which  the  defendant  attempted  to  prove,  and 
the  defendant  was  permitted  to  read  in  evi- 
dence a  part  of  the  answer  which  was  explana- 
tory of  the  account.  It  appears  to  me  that  the 
judge  erred  in  receiving  this  evidence.  His 
decision  proceeded  on  the  ground  that  Teller 
was  the  agent  of  the  plaintiff,  and  that  his  acts 
and  admissions  in  relation  to  the  matters  with- 
in the  scope  of  his  agency  might  be  proved 
against  his  principal.  The  agent's  acts  are  the 
acts  of  the  principal,  and  may  be  proved  in  the 
same  manner  as  the  party's  own  acts.  It  is  to 
be  observed,  however,  that  the  specific  act  of 
a  settlement  of  the  plaintiff's  claim  in  this  case 
was  not  attempted  to  be  proved.  As  I  have 
397*J  *before  observed,  there  was  no  proof 
that  the  account  current  had  ever  been  seen  by 
Teller  before  the  date  of  the  affidavit. 

Was  the  affidavit  admissible  evidence?  The 
plaintiff  was  an  en  tire  stranger  to  the  chancery 
suit  in  which  it  was  used;  he  could  not,  there- 
fore, be  concluded  or  affected  by  the  proceed- 
ings or  proof  in  that  suit.  If,  upon  any  prin- 
ciple, the  affidavit  could  be  received,  it  must 
be  as  the  admission  of  an  agent.  The  general 
rule  on  this  subject  is  that  what  an  agent  does 
or  says  within  the  scope  of  his  authority  is 
binding  upon  the  principal.  Not  only  the 
agreement  that  he  makes,  but  all  his  declara- 
tions affecting  or  qualifying  such  agreement, 
are  binding  on  the  principal;  but  what  an  agent 
says  at  another  time,  or  of  his  own  authority, 
is  not  evidence  against  the  principal.  Stark. 
Ev.,  4  pt.  42,  43. 

In  making  the  settlement  with  the  defend- 
ant, if  one  was  ever  made,  Teller  might  be 
considered  the  agent  of  the  plaintiff,  and  all 
that  he  did  or  said  on  that  occasion  might 
properly  be  received  in  evidence;  but  what  he 
said  at  another  time,  though  it  related  to  the 
same  transaction,  was  not  admissible  testi- 
mony. It  will  be  recollected  that  the  affidavit 
was  not  made  until  near  seventeen  months  aft- 
er the  last  item  in  the  account  current. 

In  the  case  of  Bentham  v.  Benson,  Gow  N. 
P.,  45,  Ch.  J.  Dallas  says:  "It  is  not  true  that 
•where  an  agency  is  established  the  declarations 
of  an  agent  are  admitted  in  evidence  merely  be- 
cause they  are  his  declarations  ;  they  are  only 
evidence  when  they  form  a  part  of  the  con- 
tract entered  into  by  the  agent  on  the  behalf  of 
his  principal ;  and  in  that  single  case  they  be- 
come admissible."  To  this  effect  is  the  law 
laid  down  in  the  case  of  Fairlie  v.  Hastings,  10 
Ves.,  133.  Where  a  party  is  bound  by  the  act 
650 


of  his  agent,  and  the  declarations  of  the  agent 
qualify  or  affect  that  act,  these  declarations 
may  be  proved  against  the  principal;  but  they 
are  not  proved  as  admissions  or  declarations 
merely,  but  as  a  part  of  the  res  genta.  The  act 
and  the  words  together  make  the  whole  thing 
to  be  proved.  The  fact  to  be  established  in 
this  case  was  the  settlement  by  the  agent  of  the 
plaintiff  with  the  defendant,  or  the  payment  to 
the  agent  of  *all  the  moneys  received  [*398 
on  account  of  the  plaintiff.  What  was  done 
and  said  at  the  settlement,  or  when  the  moneys 
were  actually  paid  over,  might  well  be  proved; 
but  not  Teller's  representation  of  it,  even  if  it 
had  been  made  in  an  hour  after  the  business 
was  closed.  The  length  of  time  between  the 
adjustment  of  the  accounts  and  the  making  of 
the  affidavit  seems  to  me  to  take  away  all 
plausibility  for  admitting  it  as  proper  evidence 
in  this  cause. 

The  defendant's  answer  to  a  bill  in  chan- 
cery, in  a  suit  to  which  the  plaintiff  was  not  a 
party,  could  not  have  been  admitted  on  any 
other  principle  than  that  it  was  referred  to  and 
its  accuracy  established  by  Teller's  affidavit. 
The  affidavit  being  decided  to  be  improper  evi- 
dence, the  answer  which  was  admitted  on  the 
strength  of  it  must  be  rejected  as  improper 
also.  I  am,  therefore,  of  opinion  that  the 
judge  erred  in  overruling  the  objection  to  the 
affidavit  and  the  defendant's  answer  in  the 
chancery  suit. 

The  plaintiff  in  the  course  of  the  trial  of- 
fered to  prove  the  discharge  of  Teller  under 
the  Act  to  Abolish  Imprisonment.  This  evi- 
dence was  objected  to  and  overruled.  This  de- 
cision of  the  judge  is  made  one  of  the  grounds 
on  which  the  plaintiff  rests  his  motion  for  a 
new  trial.  The  object  of  this  proof  was  not 
explained  when  offered;  nor  is  its  relevancy 
now  preceived  ;  I  cannot,  therefore,  say  that 
the  judge  erred  in  excluding  it.  The  opinion 
of  Sutherland,  J.,  delivered  on  the  former  mo- 
tion for  a  new  trial,  appears  to  me  to  dispose  of 
all  the  other  questions  in  the  case.  6  Cow.,  90. 

Motion  for  a  new  trial  granted. 

Cited  in— 17  N.  Y.,  133 :  71  N.  Y.,  136 ;  11  Hun,  229 ; 
24  Barb.,  419 ;  8  How.  Pr.,  381 ;  2  Co.  R.,  31 ;  55  111., 
505 ;  60  111.,  503 ;  14  Mich.,  122 ;  22  Am.  Dec.,  211  (7 
Greenl.,  421):  19  Am.  Hep.,  524  (41  Conn.,  421);  27  Am. 
Bep.,  21  (71  N.  Y.,  118). 


I.  &  P.  CUYLER  «.  NELLIS. 
Negotiable  Paper  —  Notice  of  Protest  —  Where  Sent. 

Notice  of  protest,  if  seht  by  mail,  must  be  sent  to 
the  postofflee  nearest  to  the  defendant,  if  there  be 
more  than  one  postoffice  in  the  town  in  which  he  re- 
sides; or  to  the  postofflce  most  convenient  to  him, 
or  where  he  resorts  for  his  letters. 

The  holder  of  negotiable  paper  seeking:  to  charge 
indorsere  is  bound  to  make  inquiries  as  to  the  prop- 
er office  to  which  notice  must  be  sent. 

Citations—  5  Johns.,  584;  6  Mass.,  316;  10  Johns.,  493; 
11  Johns..  232;  13  Johns.,  432;  1  Johns.,  296;  16 
Johns.,  218. 


was  an  action  of  assumpttit  tried  at  the 
JL     Albany  Circuit  in  Sept.,  1829,  before  the 

NOTE.  —  Negotiable  paper  —  Notice  of  dishonor  — 
Where  to  be  sent.  See  Bank  of  Geneva  v.  Hewlett, 
ante,  p.,  328,  note;  Bryden  v.  Bryden,  11  Johns.,  187. 
note,  and  other  notes  there  cited  ;  Smedes  v.  Bank  of 
Utica,  20  Johns.,  372,  note,  and  other  notes  there  cited  ; 
Stafford  v.  Yates,  18  Johns.,  327,  note. 
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Hon.  William  A.  Duer,  then  one  of  the  Oir- 
<ruit  Judges. 

399*]  *The  suit  was  against  the  defendant 
as  the  indorser  of  a  promissory  note.  The 
plaintiffs  were  nonsuited  on  the  ground  of  the 
insufficiency  of  the  notice  of  protest.  The  note 
was  dated  at  Canajoharie,  payable  at  the  Com- 
mercial Bank  in  Albany ;  when  due  it  was  pro- 
tested and  notice  of  protest  put  in  the  postof- 
fice  at  Albany,  directed  to  the  defendant  at 
Canajoharie,  where  he  resided.  On  the  part 
•of  the  defendant  it  appeared  that  there  were 
two  postofflces  in  the  Town  of  Canajoharie, 
one  designated  as  the  Canajoharie  postoffice, 
the  other  as  the  Canajoharie  Central  postofflce; 
that  the  defendant  resides  about  three  quarters 
of  a  mile  from  the  latter  office,  where  he  re- 
ceives his  letters  ;  and  that  he  is  distant  from 
the  other  office  more  than  six  miles.  A  letter 
•directed  to  Canajoharie  and  forwarded  by  mail, 
would  go  to  the  Canajoharie  postoffice  ;  to  for- 
ward it  from  thence  to  the  Canajoharie  Cen- 
tral postoffice,  it  would  have  to  be  remailed 
and  additional  postage  charged,  but  it  would 
arrive  the  same  week,  there  being  a  weekly 
mail  between  the  two  offices,  though  the  mail 
is  rather  irregular.  The  postmaster  of  the 
Canajoharie  Central  office  testified  that  he  was 
at  home  June  26,  1828,  the  day  the  notice  was 
put  into  the  postoffice  at  Albany,  and  for  sev- 
eral weeks  after  that  day  ;  that  he  had  no  dep- 
uty and  personally  attended  to  his  office,  and 
knew  that  no  letter  was  received  at  his  office 
at  or  near  that  time  for  the  defendant.  A  wit- 
ness was  called  by  the  plaintiff  in  the  hope  of 
proving  an  admission  of  receipt  of  notice  by 
the  defendant,  but  instead  of  proving  such  ad- 
mission, he  testified  that  the  defendant  uni- 
formly declared  that  he  never  had  received 
notice  of  protest.  On  the  intimation  of  the 
judge  that  the  plaintiff  could  not  recover,  the 
plaintiff  submitted  to  a  nonsuit,  with  leave  to 
move  to  set  it  aside. 

Mr.  J.  L.  Wendell,  for  plaintiffs.  The 
parties  not  residing  in  the  same  town,  notice 
of  protest  was  correctly  sent  through  the  post- 
office.  11  Johns.,  231  ;  7  Mass.,  483.  Such 
notice  is  sufficient  although  there  is  no  proof 
of  its  being  actually  received.  1  Pet. ,  583. 
And  even  though  it  should  appear  to  have  mis- 
carried. 6  Mass.,  316. 

To  require  notice  of  protest  to  be  sent  to  the 
postoffice  nearest  to  the  residence  of  the  de- 
4OO*]  fendant,  where  he  resides  *in  a  town 
having  more  than  one  postoffice,  would  destroy 
the  rule  allowing  notice  to  be  sent  through  the 
postoffice  ;  for  to  prevent  the  danger  of  losing 
a  debt,  it  would  frequently  be  necessary  to 
have  an  actual  measurement  taken  to  ascertain 
the  precise  distance  of  the  several  postoffices 
from  the  residence  of  the  defendant ;  and  if  so, 
it  would  be  better  at  once  to  give  personal  no- 
tice. Ordinary  diligence  is  all  that  can  be  re- 
quired of  the  holder  of  paper,  and  the  want  of 
such  diligence  is  not  chargeable  in  this  case. 
The  notice  was  sent  to  a  postofflce  in  the  town 
where  the  defendant  resided.  There  being  sev- 
eral postofflces  in  that  town,  it  was  the  business 
of  the  defendant  to  make  arrangements  at  each 
for  the  receipt  of  his  letters.  L  Maule  &  S., 
545.  Besides  there  was  a  weekly  mail  from 
one  office  to  the  other  in  the  same  town.  The 
•defendant  cannot  complain  of  want  of  notice, 
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it  being  sent  to  an  office  in  the  town  in  which 
he  resided  but  a  few  miles  distant  from  him  ; 
had  he  not  lived  in  a  post  town,  notice  sent  to 
the  nearest  post  town  would  have  been  suffi- 
cient. 6  Wh.,  106;  1  Pick.,  401.  And  if  a 
notice  sent  to  an  adjoining  town  would  be 
good,  it  should  seem  that  a  notice  sent  to  a 
postoffice  in  the  same  town  ought  to  be  suffi- 
cient. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
notice  was  insufficient.  The  holder  was  bound 
to  send  it  to  the  postoffice  nearest  to  the  resi- 
dence of  the  defendant.  Had  inquiry  been 
made  for  such  office,  the  probability  is  that 
the  notice  would  have  been  properly  directed 
and  that  it  would  have  come  to  the  hands  of 
the  defendant;  whereas,  from  the  evidence,  it 
appears  it  never  did  come  to  his  knowledge. 
The  inquiry  should  be  for  the  postoffice  near- 
est to  the  defendant,  not  for  the  town  where 
he  resides  ;  and  there  being  more  than  one  post- 
offlce in  the  town,  the  necessity  for  the  inquiry 
becomes  greater,  for  it  is  to  be  presumed  that 
a  man  would  resort  only  to  the  office  nearest 
to  him  for  his  letters.  In  this  case  it  does  not 
appear  that  any  inquiry  whatever  was  made  to 
guide  in  the  direction  of  the  notice.  Inquiry 
is  indispensable,  and  even  where  it  is  made,  if 
the  notice  be  not  sent  to  the  proper  office,  the 
indorser  is  discharged,  unless  great  diligence 
*is  shown.  In  the  B'k  of  Utica  v.  De  [*4O1 
Molt, 43  Johns.,  432,  the  court  said,  with  or- 
dinary diligence  the  place  of  the  defendant's 
residence  might  have  been  ascertained,  and, 
notice  not  being  given,  the  loss  must  fall  upon 
the  plaintiff.  So,  also,  the  case  of  Reid  v.  Payne, 
16  Johns.,  218,  shows  that  inquiry  must  be 
made. 

By  the  Court,  Savage,  Ch.  J.  The  holder 
of  a  bill  or  note  is  required  to  use  reasonable 
diligence  in  ascertaining  the  residence  of  the 
indorser,  and  such  notice  must  be  given  as  will 
be  most  likely  to  reach  him.  In  Miller  v.  Hack- 
ley,  5  Johns.,  384,  notice  by  mail,  where  the 
parties  resided  in  different  places,  was  held 
sufficient.  The  same  point  was  decided  in  the 
same  way  in  the  Supreme  Court  of  Mass.,  in 
Munn  v.  Baldwin,  6  Mass.,  316,  and  in  that 
case  a  doubt  is  suggested,  whether  such  notice 
would  be  good  if  it  should  appear  that  the  let- 
ter miscarried,  though  it  is  intimated  that  it 
would  be  good,  and  that  the  miscarriage  would 
be  at  the  risk  of  the  defendant,  the  same  as  if 
a  letter  had  been  sent  by  his  private  servant 
and  not  delivered  to  him. 

In  Ireland,  v.  Kipp,  10  Johns.,  493,  the  court 
said  that  putting  a  notice  in  the  postofflce  where 
the  parties  live  in  the  same  place,  though  three 
miles  distant,  was  not  sufficient ;  it  must  be 
personal  or  something  tantamount ;  and  see  S. 
C.,  11  Johns.,  232,  where  this  rule  is  laid 
down  :  "If  the  party  to  be  served  by  a  notice 
resides  in  a  different  place  or  city,  then  the 
notice  may  be  sent  through  the  postoffice,  to 
the  postoffice  nearest  the  party  entitled  to  no- 
tice." 

In  B'k  of  Utira  v.  De  Mott,  13  Johns.,  432.  a 
notice  sent  to  Canandaigua,  when  the  indorser 
lived  at  Ovid,  was  held  insufficient.  It  was 
shown  that  inquiry  had  been  made  for  the  res- 
idence of  the  indorser,  and  the  notary  made 
the  direction  according  to  the  information  re- 
ceived, which,  however,  was  derived  from  dr- 
ill 
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cumstances.  The  court  say,  "with  ordinary 
diligence  the  place  of  his  (the  defendant's) 
abode  might  have  been  ascertained,  and  it  must 
be  the  plaintiff's  loss,  not  the  defendant's,  that 
the  notice  was  not  given."  The  court  distin- 
4O2*]  guished  that  case  from  * Chapman  v. 
Liptcombe,  1  Johns. ,  296,  where  the  note  was 
dated  in  N.  Y.,  and  the  defendants  resided  in 
Petersburgh,  Va.,  and  where  the  notice  was 
held  sufficient,  though  sent  to  Norfolk,  the 
holder  having  used  great  diligence,  and  on  in- 
quiry at  the  banks, "had  been  .informed  that 
Norfolk  was  the  defendant's  place  of  resi- 
dence. In  this  case  the  note  was  dated  at 
Canajoharie,  but  no  inquiry  seems  to  have 
been  made  as  to  the  defendant's  residence.  In 
the  case  of  Reid  v.  Payne,  16  Johns.,  218, 
the  notice  was  sent  to  Greenbush  after  inquiry 
for  the  indorser's  residence  ;  he  in  fact  lived  iu 
the  adjoining  Town  of  Schodack,  five  miles 
from  the  postoffice  in  Greenbush.  There  were 
two  postoffices  in  Schodack,  and  one  of  them 
one  mile  nearer  to  the  defendant  than  the 
Greenbush  postoffice  ;  but  it  appeared  that  the 
defendant  and  his  neighbors  did  their  business 
principally  at  Greenbush,  and  the  postoffice 
there  was  more  convenient  for  the  defendant 
than  either  of  the  offices  in  Schodack,  and  he 
had  sometimes  received  letters  at  Greenbush. 
The  court  here  laid  down  the  principle  which 
governs  the  rule  in  these  cases.  It  is  to  bring 
the  information  to  the  indorser;  and,  therefore, 
in  Ireland  v.  Kip,  they  said  the  notice  should 
be  sent  to  the  nearest  postoffice,  presuming 
that  the  object  would  be  best  attained  in  that 
manner.  But  if  notice  be  sent  to  the  postof- 
fice where  the  party  usually  does  his  business, 
it  would  be  good  although  in  a  different  town. 
The  court  held  the  notice  sufficient,  because  it 
appeared  that  the  defendant  usually  received 
his  letters  in  Greenbush,  and  it  was  most  con- 
venient for  him  to  do  so,  and  there  also  the 
notary  directed  his  notice  upon  sufficient  in- 
quiry. 

Applying  the  principles  of  the  preceding 
cases  to  this,  it  follows  that  the  notice  was  not 
sufficient.  The  person  giving  notice  made  no 
inquiry  as  to  the  residence  of  the  defendant, 
or  at  what  postoffice  he  received  his  letters,  or 
which  office  was  nearest  or  most  convenient. 

It  appears  that  the  Central  postoffice  was 
nearest  and  most  convenient  to  the  defendant, 
and  the  place  where  he  did  his  business.  The 
notice  should  have  been  sent  there. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 21  Wend.,  12;  23  Wend.,  622;  5  Den.. 
338  ;  13  N.  Y..  553 ;  11  Barb.,  648. 


4O3*]         *GAY  v.  BALLOU. 

Infant — Liability  for  Necessaries — Parent  and 
Child. 

An  express  promise  need  not  be  proved  to  render 
an  Infant  liable  for  necessaries;  but  where  he  is 
sought  to  be  charged  otherwise  than  for  necessaries, 
an  express  promise  must  be  shown. 

A  husband  is  not  bound  to  support  his  wife's 
child  by  a  former  marriage. 

Citations—  Stat.  43  Eliz..  ch.  2,  sec.  7 ;  1  R.  L.,  286, 
sec.  21:  4  T.  R.,  118;  4  East,  76;  Bing.  Inf.,  86,  87 ; 
Com.  Cont.,  154, 156 ;  Kent  Com.,  195 ;  2  Esp.,  638 ;  3 
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Esp..  160;  5  Esp..  102 :  2  Evans  Poth.,  123,  No.  15 :  11 
Mass.,  147 ;  1  Pick.,  202 ;  4  Pick.,  48 ;  Peake  Ev.,  260  ; 
9  Johns.,  141. 

T  IABILITY  of  infant.  In  this  case  a  motion 
JU  was  made  to  set  aside  a  report  of  referees. 
The  action  was  brought  to  recover  for  the 
maintenance  of  the  defendant  whilst  an  infant, 
for  the  period  of  near  three  and  a  half  years, 
and  for  necessaries  furnished  him  during  that 
time.  The  defendant  pleaded  the  general  issue 
and  infancy ;  the  plaintiff  replied  that  his  de- 
mand was  for  necessaries  furnished,  upon 
which  issue  was  taken.  The  cause  was  heard 
before  referees. 

The  plaintiff  married  the  mother  of  the  de- 
fendant in  December,  1819,  when  the  defend- 
ant, being  then  about  17  years  of  age,  went  to 
reside  with  the  plaintiff,  and  continued  with 
him  until  about  May  1,  1823,  at  which  time, 
his  mother  having  shortly  before  died,  he  left 
the  plaintiff's  house.  The  plaintiff,  in  a  bill 
of  particulars,  claimed  $346  for  boarding,  lodg- 
ing, washing  and  mending  furnished  the  de- 
fendant from  Jan.  4,  182U,  until  May  1,  1823, 
being  173  weeks  at  $2  per  week,  and  $45. 38 
consisting  of  sundry  items  paid  for  defendant 
to  schoolmasters,  merchants,  physicians,  tai- 
lors and  shoemakers.  Several  witnesses  were 
examined  as  to  the  value  of  board.  &c.,  and  in 
proof  of  the  small  items  in  the  plaintiff's  bill 
of  particulars.  On  the  other  hand,  testimony 
was  adduced  as  to  services  rendered  by  the  de- 
fendant whilst  he  resided  with  the  plaintiff. 
It  was  proved  that  since  the  defendant  came 
of  age  he  said  he  was  willing  to  settle  with  the 
plaintiff,  and  pay  him  what  he  owed  him,  if 
anything.  Shortly  previous  to  the  defendant's 
coming  of  age  he  was  furnished  by  the  plaint- 
iff with  a  bill  of  his  charges  ;  he  examined  it, 
and  said  he  did  not  know  but  it  was  right,  but 
he  should  like  to  have  advice  and  consider  of 
it ;  he  then  made  no  objections  to  any  item  in. 
it  (the  bill  then  given  him  corresponded  with 
the  bill  of  particulars) ;  at  other  times  he  said 
that  the  plaintiff  had  charged  him  for  articles 
he  had  not  had,  *and  that  his  charges  [*4O4 
were  unreasonable.  The  referees  reported  in 
favor  of  the  plaintiff  for  $186.91. 

Mr.  S.  Beardsley.  for  defendant. 

Mr.  W.  H.  Maynard,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  A  husband 
is  not  bound  to  maintain  his  wife's  child  by  a 
former  husband.  The  Statute  of  43d  Eliz.,  ch. 
2,  sec.  7,  of  which  ours  is  a  transcript,  1  R.  L., 
286,  sec.  21,  extends  only  to  natural  relations. 
Tubb  v.  Harrison, 4  T.  R,  118 ;  Cooper  v.  Mar- 
tin, 4  East,  76 ;  and  the  authorities  cited  in 
those  cases.  The  plaintiff,  therefore,  was  under 
no  obligation,  either  legal  or  moral,  to  support 
the  defendant. 

The  referees,  who  stand  in  the  place  of  the 
jury,  have  found  that  the  articles  furnished  by 
the  plaintiff  were  necessaries,  and  that  the  de- 
fendant promised  to  pay  for  them.  The  evi- 
dence supports  that  finding. 

All  the  charges  are  for  boarding,  lodging, 
schooling,  clothing  and  physicians'  bills ;  and 
there  is  no  evidence  or  allegation  that  they 
were  unsuitable  in  any  respect  to  the  condition 
of  the  defendant.  Bing. ,  Infancy,  86,  87 ;  Com. 
Cont.,  154.  155:  2  Kent  Com.,  195.  The  re- 
port was  not  questioned  on  that  ground  upon 
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the  argument ;  but  it  was  contended  that  there 
was  no  evidence  of  an  express  promise  on  the 
part  of  the  defendant  to  pay,  and  that  no  prom- 
ise can  be  implied. 

The  evidence  of  the  defendant's  promise  is 
certainly  as  strong  as  it  was  in  the  case  oi 
Cooper  v.  Martin,  4  East,  76.  In  that  case  the 
only  evidence  was  that  the  defendant,  in  con 
versation  with  his  sister  (who  mentioned  her 
own  intention  of  paying  for  her  board),  said 
that  he  should  have  paid  the  plaintiff  but  for 
his  elder  brother,  who  advised  him  not  to  do 
so.  It  was  not  denied  that  this  was  sufficient 
•evidence  of  a  promise,  but  the  argument  in 
that  case  was  that  the  plaintiff  was  bound  to 
maintain  the  defendant,  and  that  the  defend- 
ant's promise,  therefore,  was  without  consid- 
eration. But  it  was  held  by  all  the  judges  that 
there  was  a  good  consideration  and  a  sufficient 
4O5*]  promise.  In  the  case  *at  bar  two  wit- 
nesses, Mitchell  and  Storm,  testified  that  they 
had  heard  the  defendant  declare  that  he  was 
willing  to  settle  with  Mr.  Gay,  and  pay  him 
what  he  owed  him,  if  anything.  Another  wit- 
ness, Loomis,  testified  that  he  heard  the  de- 
fendant say  that  plaintiff  had  let  him  have 
some  articles  of  clothing,  but  he  thought  he 
had  charged  him  for  more  than  he  had  had. 
The  defendant  and  the  witness  examined  the 
plaintiff's  account,  which  was  substantially  the 
same  as  that  exhibited  on  the  trial ;  and  the 
defendant  said  he  did  not  know  but  it  was 
right,  but  should  like  to  have  advice,  and  con- 
sider, &c.  He  made  no  objection  to  any  item. 

An  express  promise,  I  apprehend,  need  not 
be  proved  in  order  to  render  an  infant  liable 
for  necessaries.  Where  the  plaintiff's  demand 
is  not  for  necessaries,  and  the  issue  is  upon  a 
new  promise  after  the  defendant  came  of  age, 
an  express  promise  must  be  proved ;  because, 
there  never  having  been  any  legal  obligation 
on  the  part  of  the  defendant,  he  cannot  be  le- 
gally liable  without  such  promise.  A  moral 
obligation  is  sufficient  to  support  an  actual 
promise,  but  will  not  raise  or  support  an  im- 
plied one.  Thrupp  v.  Fielder,  2  Esp.,  638 ;  3 
Id.,  160;  5  Id.,  102;  Harmer  v.  Killings,  2 
Evans  Poth.,  123,  No.  15;  11  Mass.,  147;  1 
Pick.,  202;  4  Id.,  48;  Peake  Ev.,  260.  But 
an  infant  is  liable  for  necessaries,  in  the  same 
manner  as  an  adult  is  liable  ;  and  his  contract 
or  promise  to  pay  is  to  be  established  in  the 
same  manner.  If  an  infant  direct  a  tailor  to 
niake  him  a  suit  of  clothes,  an  express  prom- 
ise to  pay  for  them  is  not  necessary  in  order  to 
make  him  responsible ;  or  if  he  be  accommo- 
dated with  board  and  lodging  suitable  to  his 
condition,  while  pursuing  his  academical  or 
professional  studies,  he  is  bound  to  pay  what 
they  are  reasonably  worth,  though  no  actual 
promise  to  pay  can  be  proved.  The  promise 
is  implied,  and  being  for  necessaries,  it  is  legal 
and  binding. 

The  admissions  of  the  defendant  in  this  case 
afford  sufficient  evidence  that  the  items  of  the 
plaintiff's  account  were  paid  or  furnished  at 
the  defendant's  request ;  and  being  suitable 
and  necessary  for  a  person  in  his  condition, 
the  law  implies  a  promise  on  his  part  to  pay 
for  them. 

4O6*]  *In  Wailing  v.  Toll,  9  Johns.,  141, 
an  infant  was  sued  by  a  physician  for  medicine 
and  attendance.  The  only  evidence  on  the 
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part  of  the  plaintiff  was  the  admission  of  the 
defendant  that  the  items  charged  were  correct ; 
but  she  at  the  same  time  said  she  had  not  em- 
ployed the  plaintiff,  and  that  she  was  under 
the  age  of  21  years.  It  was  held  that  the 
plaintiff  could  not  recover  upon  this  evidence. 
The  court  remark  that,  "  for  anything  that  ap- 
peared, the  defendant  was  living  with  her 
father,  and  the  medicine  and  attendance  were 
furnished  at  his  request."  Such  they  held  was 
the  reasonable  intendment ;  and  an  infant  who 
lives  with  and  is  maintained  by  her  father  can- 
not bind  herself  for  necessaries.  The  confes- 
sions of  the  infant,  they  observe,  when  all 
taken  together,  showed  that  she  was  not  re- 
sponsible, admitting  the  medicine  had  been  fur- 
nished, without  something  more  being  proved 
by  the  plaintiff.  If  it  had  appeared  in  that 
case  that  the  defendant  had  no  parent,  and 
that  the  medicine  and  attendance  were  fur- 
nished on  her  credit  alone,  I  apprehend  the 
plaintiff  would  have  recovered. 

Motion  to  set  aside  report  of  referees  denied. 

Liability  of  infant.    Cited  In— 19  Wend..  302:   10 
Barb.,  429;  3  Abb.  Pr.,  112;  16  Abb.  Pr..  280;  1  Hilt 
170 ;  40  Ind.,  157 ;  23  Am.  Dec.,  360  (9  Conn.,  330). 

Step-child—Support  of.  Cited  In— 4  N.  Y.,  49:  5 
Barb.,  123 ;  11  Barb.,  227 ;  44  Am.  Dec.,  411  (1  Finn., 
526). 


ARMINE,  Impleaded,  &c.t 

c. 

SPENCER  AND  SALISBURY,  Overseers  of 
the  Poor  of  the  Town  of  CLAKKSON. 

Action  on  Bastardy  Bond. 

An  action  on  a  bastardy  bond,  urfven  to  A.  &  B.. 
as  Overseers  of  the  Poor  of  a  certain  town,  must  be 
brought  In  the  names  of  the  Overseers  of  the  Poor 
in  office  at  the  time  of  the  commencement  of  the 
suit. 

Citations— 18  Johns.,  382.  418  ;  1  Cow..  260,  270;  5 
Cow..  309 ;  1  Chit.,  8 :  1  Saund.,  154,  n,  1 ;  16  Johns., 
34 ;  1  Bos.  &  P.,  67;  6  T.  R.,  766;  1  Dunl.,  48. 

ERROR  from  Monroe  C.  P.     Spencer  and 
Salisbury  declared  in  the  C.  P.  in  debt, 
on  a  bastardy  bond  bearing    date  June   28, 

1827,  executed  by  Armine  and  his  surety  to 
them,  as  "Overseers  of  the  Poor  of  the  Town  of 
Clarkson,  in  the  County  of  Monroe,  in  trust  for 
the  inhabitants  of  the  said  town"  conditioned 
to  indemnify  and  save  harmless  as  well  the 
plaintiffs,  Overseers  of  the  Poor  of  the  Town 
it"  Clarkson,  and  their  successors  for  the  time 

being,  as  also  all  and  singular  the  inhabitants 
of  the  said  town,  from  all  costs  and  charges  by 
reason  of  the  birth,  education  *and  [*^O^ 
maintenance  of  a  certain  child.  The  first 
breach  assigned  sets  forth  the  birth  of  the  child 
Sep.  1,  1827,  and  avers  that  the  defendants 
have  not  indemnified  the  plaintiffs,  &c.  ;  by 
means  whereof  they  have  been  obliged  to  ex- 
pend the  sum  of  $100  in  and  about  the  lying-in 
expenses  of  the  mother  of  the  child,  and  in  and 
about  the  maintenance  of  the  child.  The  sec- 
ond breach  assigned  is,  that  the  successors  in  of- 
ficeof  the  plaintiffs,  to  wit:  on  Apr.  1, 1828,  and 
at  sundry  times  between  that  day  and  the  com- 
mencement of  the  suit,  which  was  on  Dec.  6, 

1828,  had  been  obliged  to  expend  $1.000  in  and 
about  the  maintenance  of  the  child;  by  means 
of  which  it  is  alleged  that  the  plaintiffs  have 
sustained  damages  to  the  amount  of  $1,000,  and 
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common  conclusion.  The  defendant  pleaded: 
1.  Non  estfactum;  and  2.  Non  damnificatus. 

On  the  trial  of  the  cause  it  was  admitted  that 
Salisbury,  one  of  the  plaintiffs,  was  not  in  of- 
fice as  an  Overseer  of  the  Poor  of  Clarkson  at 
the  time  of  the  commencement  of  the  suit,  an- 
other person  having  been  elected  in  his  place 
in  Apr.  1828,  at  which  time,  however,  Spencer 
had  been  re-elected ;  and  in  the  opening  of  the 
case,  the  plaintiffs'  counsel  stated  that  he 
claimed  to  recover  for  moneys  expended,  as 
well  by  the  plaintiffs  during  the  year  1827,  as 
by  their  successors  in  office  in  1828,  in  the  main- 
tenance of  the  bastard  child.  The  counsel  for 
the  defendants  objected  that  the  suit  ought  to 
have  been  brought  in  the  names  of  the  Over- 
seers of  the  Poor  in  office  at  the  commencement 
of  the  suit,  and  that  at  all  events  the  present 
plaintiffs  were  not  entitled  to  recover  for  ex- 
penditures by  their  successors,  which  objections 
were  overruled  by  the  court,  and  the  defend- 
ants excepted.  The  jury  found  for  the  plaint- 
iffs, and  assessed  the  damages  $35.21,  where 
upon  a  judgment  was  entered  for  the  plaintiffs. 

Mr.  S.  B.  Jewett,  for  plaintiffs  in  error. 

Mr.  S.  Matthews,  for  defendants. 

By  the  court,  Sutherland,  J.  It  is  settled 
by  the  repeated  adjudications  of  this  court, 
that  Overseers  of  the  Poor  are  a  quasi  corpo- 
ration, and  as  such  can  sue  and  be  sued.  Rouse 
4O8*]  *v.  Moore,  18  Johns.,  418;  Norwich  v. 
New  Berlin.  18  Johns.,  382.  It  has  also  been 
decided  that  the  acting  Overseers  of  the  Poor 
are  responsible  for  the  official  contracts  of  their 
predecessors  in  office;  Toddv.  Birdsall,  1  Cow., 
260,  and  5  Cow.,  309;  and  in  Jansen  v.  Ostran- 
der,  \  Cow.,  670,  it  was  held  that  the  rights  and 
liabilities  of  these  quasi  corporations,  whether 
they  arise  from  torts  or  from  contracts,  and 
whether  the  latter  be  simple  or  by  speciality, 
pass  to  their  successors  in  office.  In  Jansen  v. 
Ostrander  the  action  was  brought  by  Jansen  as 
Supervisor  of  Kingston,  in  his  own  name,  upon 
a  collector's  bond  given  to  Thomas  Van  Gaas- 
beck,  his  predecessor  in  office;  and  the  action 
was  held  to  have  been  well  brought,  upon  the 
general  principle  which  has  already  been  stated. 
If  it  may  be  brought  in  the  name  of  the  suc- 
cessor, it  is  because  all  the  rights  of  his  prede- 
cessor have  devolved  by  law  upon  him.  He, 
therefore,  alone  can  sue.  The  decision  in  that 
case  is  believed  to  be  sound,  and  it  is  deemed 
unnecessary  to  repeat  the  considerations  which 
we  there  urged  at  length  in  its  support. 

In  the  case  at  bar  it  was  expressly  admitted, 
upon  the  trial  in  the  court  below,  that  the 
plaintiffs  were  not  the  Overseers  of  the  Poor 
when  the  suit  was  commenced.  The  fact  also 
appears  on  the  face  of  the  declaration ;  for  the 
second  breach  alleged  is,  that  the  successors  in 
office  of  the  plaintiffs  expended  large  sums  of 
money,  &c.,  in  support  of  the  bastard  child, 
&c.,  by  means  of  which  the  plaintiffs  sustained 
damages,  &c. ,  and  the  plaintiffs  claimed  a  right 
to  recover  for  moneys  expended  by  themselves 
while  in  office  in  support  of  the  child,  and  also 
for  moneys  expended  by  their  successors  for 
the  same  purpose.  The  court  below  decided 
that  the  suit  was  properly  brought  in  the  name 
of  the  persons  to  whom  the  bond  was  executed, 
although  they  were  not  in  office  at  the  time  it 
was  commenced;  and  also  that  they  had  a  right 
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to  recover,  as  well  for  expenditures  of  their 
successors  in  office  as  for  those  made  by  them- 
selves. To  these  decisions  the  counsel  for  the 
defendants  below  excepted. 

The  preceding  cases  show  that  the  decision 
of  the  court  was  wrong  in  both  its  branches. 

*But  it  is  said  that  the  error  cannot  [*4O*> 
be  taken  advantage  of  upon  this  record  and 
bill  of  exceptions;  that  there  was  no  variance 
between  the  bond  as  set  forth  in  the  declara- 
tion and  as  proved  on  the  trial ;  and  that  the 
evidence  was  conformable  to  the  issue,  and 
the  court  had  no  right,  under  the  circum- 
stances, either  to  nonsuit  the  plaintiff  or  to  re- 
ject the  evidence;  that  they  were  bound  to  try 
the  issues  joined  upon  the  record,  and  to  re- 
ceive all  evidence  offered  which  was  pertinent 
to  those  issues;  and  that  the  defendant's  proper 
and  only  course  was  to  have  specially  pleaded 
the  facts  and  circumstances  on  which  he  now 
relies.  The  general  rule  is,  that  the  omission 
of  proper  parties,  as  plaintiffs  in  cases  of  con- 
tract, may  be  taken  advantage  of  at  the  trial 
under  the  general  issue;  and  if  it  appear  on  the 
face  of  the  pleadings,  it  is  fatal  on  demurrer, 
or  on  motion  in  arrest  of  judgment  or  in  error. 
1  Chit..  8;  1  Saund.,  154,  n.  1,  and  cases  cited; 
16  Johns.,  34;  1  Bos.  &  P.,  67  ;  6  T.  R..  766  ; 
1  Dunl.,  34,  and  cases  cited. 

I  think  it  sufficiently  appears  on  the  face  of 
this  declaration  that  the  plaintiffs  were  not 
Overseers  of  the  Poor  when  the  suit  was 
brought,  and  of  course  that  the  right  of  action 
was  not  in  them,  but  had  passed  to  their  suc- 
cessors. 

Judgment  reversed. 

Cited  in-14  Barb.,  84;  32  N.  J.  L.,  419. 


WALDRON  AND  GOMEZ  ®.  GREEN. 

Practice — Error  in  Record — Leave   to   Cure — 
Judgment  Reversed. 

Where  there  is  error  in  a  record  of  an  inferior 
court,  which  the  party  obtains  leave  to  cure  by  an 
order  or  rule  of  such  court,  but  neglects  to  amend 
his  record  conformable  to  such  rule,  the  judgment 
will  be  reversed  notwithstanding  the  rule. 

Citation— 9  Johns.,  287 ;  2  Cow..  31 ;  2R.S.,  457.  sec.4. 

ERROR  from  the  N.  Y.  C.  P.  Green  de- 
clared in  the  C.  P.  against  Waldron  and 
Gomez  on  a  promissory  note,  and  also  on  the 
common  money  counts.  The  defendants  suf- 
fered a  default,  and  the  damages  of  the  plaint- 
iff were  assessed  by  the  clerk,  no  nolle  prosequi 
being  entered  on  the  common  counts.  For  this 
cause  a  writ  of  *error  was  sued  out  by  [*41O 
the  defendants  below.  On  a  return  to  a  certiorari 
it  appeared  that  the  damages  had  been  assessed 
by  the  clerk,  and  that  after  the  suing  out  of 
the  writ  of  error,  the  plaintiff  below  obtained 
a  rule  in  the  C.  P.  allowing  a  nolle  prosequi  to 
be  entered  on  the  money  counts  as  of  the  term 
when  the  rule  for  interlocutory  judgment  was 
entered,  but  it  did  not  appear  that  the  nolle 
prosequih&d,  in  fact,  been  entered  upon  the  rec- 
ord brought  into  court. 

Mr.  W.  Mulock,  for  plaintiffs  in  error. 

Mr.  E.  Livingston,  for  defendant  in  error. 

By  the  Court,  Marcy,  J.  Two  questions  are 
presented  on  this  record.  The  error  for  the  cor- 
rection of  which  the  record  is  removed  here,  is 
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the  assessment  of  the  plaintiff's  damages  on  a 
count  on  a  promissory  note,  without  entering 
a  nolle  prosequi  on  the  common  counts. 

After  the  writ  of  error  was  brought,  and  be- 
fore the  record  was  certified,  the  plaintiff  ap- 
plied to  the  court  below  and  obtained  leave  to 
enter  a  nolle  prosequi  on  all  the  counts  in  the 
declaration,  except  that  setting  forth  the  prom- 
issory note,  but  he  made  no  entry  of  a  nolle 
prosequi  upon  the  record.  The  record  before 
us  is  now  in  the  same  form  in  which  it  was 
when  the  writ  of  error  was  first  sued  out.  We 
are  asked  to  consider  that  as  done  which  the 
court  below  gave  the  plaintiff  permission  to  do. 
Courts  in  regard  to  their  own  proceedings  will 
sometimes  consider  that  done  which  a  party 
has  obtained  leave  to  do;  but  when  a  superior 
court  are  examining  the  proceedings  of  inferior 
tribunals,  the  rule  is  different.  The  amend- 
ment must  in  the  latter  be  actually  made  if  it 
be  not  within  the  Statute  of  Jeofails.  In  the 
case  of  C'roswell  v.  Byrnes,  9  Johns..  287,  the 
court  decided  that  a  rule  entered  in  an  inferior 
court  to  vacate  a  judgment  was  not,  when 
shown  here,  a  vacatur  of  that  judgment ;  that 
the  vacatur  should  have  been  entered  on  the 
record  as  much  so  as  the  rule  for  judgment.  So 
in  this  case,  after  the  plaintiff  below  obtained 
leave  to  enter  a  nolle  prosequi,  he  should  have 
entered  it  in  fact.  Not  having  done  so,  I  am 
411*]  clearly  of  opinion  that  *he  can  derive 
no  benefit  from  his  rule  in  the  situation  where- 
in he  now  stands  before  us. 

We  are  next  to  consider  whether  there  be 
error  in  the  record  as  it  was  first  made  up  and 
as  it  is  now  presented.  The  case  of  Burr  v. 
Waterman,  referred  to  in  a  note  to  Golden  v. 
Knickerbocker,  2  Cow.,  81,  was  precisely  like 
this,  and  this  court  held  the  proceedings  of  the 
plaintiff  there  in  assessing  damages  by  the  clerk 
and  not  entering  a  nolle  prosequi  to  be  erro- 
neous. The  same  question,  I  understand,  has 
been  repeatedly  raised,  and  always  decided 
against  the  sufficiency  of  the  record.  The  law 
as  settled  when  this  question  arose,  constrains 
us  to  decide  for  the  plaintiffs  in  error:  the  rule, 
however,  will  be  otherwise  under  the  Revised 
Statutes.  2  R.  S.,  357,  sec.  4. 

Judgment  reversed. 

Cited  in— 7  Wend.,  41 ;  21  Wend.,  177 ;  4  Barb.,  40. 


MACK  v.  J.  S.  AND  J.  A.  SPENCER. 

Evidence  —  Promissory  Note  by  One  of  Two  Part- 
ners as. 

A  promissory  note  made  by  one  of  two  partners, 
in  the  name  ot  the  linn,  it  seems,  is  admissible  in 
evidence  in  an  action  against  both  partners  under  a 
count  on  the  note,  although  there  be  no  averment 
of  partnership  in  the  declaration. 

At  all  events  it  is  proper  evidence  under  the  count 
for  money  lent. 

Citations-3  Chit.  PL,  2;  1  Cai.,  192;  7  Johns.,  468; 
2  Camp.,  305. 


was  an  action  of  assumpsit,  tried  at  the 
1  Madison  Circuit  in  Sept.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  declaration  contained  two'counts.  The 
first  was  on  a  promissory  note,  payable  to  H. 
B.  or  bearer,  transferred  to  the  plaintiff.  The 
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count  stated,  "  for  that  whereas  the  defendants 
on,  &c.,  at,  &c.,  made  their  certain  note  in  writ- 
ing, commonly  called  a  promissory  note,  bear- 
ing date,  &c.,  and  then  and  there  delivered  the 
said  note  to  one  H.  B.  and  thereby  then  and 
there  promised  to  pay  to  H.  B.  or  bearer,  &c." 
The  second  was  a  general  count  for  money  lent, 
had  and  received,  and  paid,  laid  out  and  ex- 
pended. The  defendants  pleaded  the  general 
issue. 

*On  the  trial  of  the  cause,  the  plaint-  [*4 1 2 
iff  produced  a  note  corresponding  with  that  de- 
scribed in  the  first  count  of  the  declaration, 
signed,  "J.  8.  &  J.  A.  Spencer,"  and  proved 
the  signature  to  be  in  the  handwriting  of  J.  8. 
Spencer,  one  of  the  defendants,  and  that  the 
defendants  were  reputed  partners.  The  coun- 
sel for  the  defendants  objected  to  the  evidence 
of  partnership  already  given,  and  to  all  further 
evidence  upon  that  point,  because  there  was  no- 
allegation  of  partnership  in  the  declaration,  and 
the  judge  sustained  the  objection.  The  plaint- 
iff proved  that  the  note  in  question  was  pre- 
sented to  J.  A.  Spencer,  who  told  the  person 
presenting  it  that  he  must  call  on  J.  8.  Spencer 
concerning  it  and  he  would  make  some  arrange- 
ments about  it.  The  note  was  then  offered  to 
be  read  in  evidence  to  the  jury  under  the  first 
count,  but  the  judge  would  not  permit  it  lo  be 
done.  The  plaintiff's  counsel  next  offered  the 
note  in  evidence  under  the  money  counts, which 
was  also  refused;  whereupon  the  plaintiff  sub- 
mitted to  a  nonsuit  with  leave  to  move  to  set 
the  same  aside. 

Mr.  P.  Gridley,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  It  is  usual 
to  state  in  the  declaration  that  the  defendants 
were  partners,  or  that  they  made  the  note  by 
the  name,  style  and  description  of  their  firm.  8 
Chit.  PI.,  2.  In  The  Manhattan  Co.  v.  Ledyard, 
1  Cai.,  192,  the  question  did  not  arise  whether 
the  averment  of  partnership  was  necessary, 
but  whether  it  was  sustained  by  proving  that 
one  of  the  firm  made  the  note  in  the  name  of 
the  firm.  The  case  of  Pease  v.  Morgan,  7 
Johns. ,  468,  was  decided  on  the  ground  of  va- 
riance. The  declaration  in  that  case,  as  here, 
was  without  any  averment  that  the  defendants 
were  partners  ;  but  it  stated  they  made  the 
note,  "  their  own  proper  hands  and  names  be- 
ing thereunto  subscribed."  The  proof  was  that 
one  of  the  firm  signed  the  note,  and  it  was  held 
that  the  proof  did  not  support  the  contract  as 
laid.  In  this  case,  it  is  merely  stated  that  the 
defendants  made  the  note.  In  the  case  of 
Jones  v.  Mars,  *2  Camp..  805,  the  dec-f*413 
laration  stated  that  the  defendants  made  their 
certain  bill  of  exchange  in  writing,  "their  own 
proper  hands  being  thereunto  subscribed." 
The  bill  produced  was  signed  by  the  defend- 
ant's firm,  "Mars  &  Co."  On  a  motion  for  a 
nonsuit,  Ld.  Ellenborough's  only  difficulty 
arose  from  the  word  "hands"  being  in  the  plu- 
ral ;  but  he  thought  the  letter  "  s5'  might  be 
rejected  as  surplusage,  and  refused  the  non- 
suit. There  was  no  averment  that  it  was  made 
according  to  the  custom  of  merchants,  or  by 
the  style  and  firm  of  "Mars  &  Co.  ;"  and  the 
objection  was  made  which  is  urged  here,  that 
a  note  should  be  produced  signed  by  both  de- 
fendants. The  nonsuit  was  refused  on  the 
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Sound  that  the  defendants  could  not  have  been 
i  into  any  mistake  as  to  the  bill  sued  upon. 
So  here,  the  defendants  could  not  have  been 
surprised  upon  the  trial.  The  case  is  stronger 
for  the  plaintiff  than  that  last  cited,  as  the  dec- 
laration does  not  state  that  the  proper  hands 
or  names  of  the  defendants  were  subscribed  to 
the  note,  but  simply  that  the  defendants  made 
it.  I  am  inclined  to  think  there  is  no  variance 
between  the  proof  and  the  first  count,  the  note 
being  stated  according  to  its  legal  effect.  But 
if  this  were  doubtful,  the  second  count  pre- 
sents a  stronger  case  for  the  plaintiff ;  the 
charge  is,  that  the  defendants  were  indebted  for 
money  lent.  A  promissory  note  is  evidence  of 
money  lent ;  and  being  signed  by  one  of  a  firm, 
is  evidence  against  both.  Here",  there  can  be 
no  variance,  as  no  instrument  is  described, and 
the  objection  of  variance  does  not  apply.  The 
only  question  is,  whether  such  a  note  is  evi- 
dence of  money  lent ;  and  whether,  to  make  it 
evidence  against  both,  the  plaintiff  may  prove 
the  partnership.  It  seems  to  me  no  adjudged 
case  can  be  necessary  to  show  the  admissibil- 
ity  of  such  testimony. 

The  nonsuit  must  be  set  aside,  and  a  new  trial 
granted  ;  costs  to  abide  the  event. 

Cited  in— 6  Wend.,  619 ;  7  Wend.,  175 ;  17  Wend., 
207 ;  24  Wend.,  418. 
See  17  Wend.,  411. 


414*]  *FELLOWS  «.  OILMAN  ET  AL. 

Constables — Official  Bond — Constable  and  Sure- 
ties, Liable  in  Covenant  to  Any  Plaintiff  in  Ex- 
ecution. 

An  instrument  in  writing  under  seal,  entered  into 
by  a  constable  and  three  sureties,  whereby  they 
"jointly  and  severally  agree  to  pay  to  each  and 
every  person  such  sum  or  sums  of  money  as  the  said 
constable  shall  become  liable  for  on  account  of  any 
execution  which  shall  be  delivered  to  such  consta- 
ble for  collection,"  iagood  and  valid,  and  complies 
with  the  requirments  of  an  Act  incorporating  a  vil- 
lage, prescribing  that  certain  officers  thereof,  and 
amongst  others  constables,  shall,  before  they  enter 
upon  "the  duties  of  their  respective  offices,  give 
"such  security  for  the  faithful  performance  of  the 
trust  reposed  in  them  as  the  major  part  of  the  trust- 
ees of  the  village  for  the  time  being  shall  deem  suf- 
ficient." 

Covenant  may  be  sustained  on  such  instrument 
by  any  plaintiff  in  an  execution  delivered  to  such 
constable  for  collection,  and  for  the  payment  of 
which  the  constable  has  become  liable,  although 
fluch  plaintiff  is  not  a  party  to  the  instrument,  nor 
named  in  it ;  he  may  claim  the  benefit  of  it  by  prop- 
er allegations  and  averments  in  his  declaration. 

Instances  of  good  replication  to  special  pleas. 

Citations— Laws  of  1828,  p.  121 :  17  Johns.,  145 ;  2 
Cow.,  548;  Laws  of  1824,  p.  289,  121,  sec.  15;  Cow., 
Tr.,  679:  6  Vin.  Abr.,  tit.  Covenant;  Com.  Dig.  Cov. 
a.  1  ;,3  Bos.  &  P.,  149,  n.  a;  Co.  Litt.,  231  a ;  2  Lev., 
74;  3Lev.,139;2Mod.,116;Carth.,76,77;lChit.P1..5. 

DEMURRER  to  replications.  The  plaintiff 
declared  in  covenant  on  an  instrument  in 
writing  in  the  following  words;  "  Know  all  men 
by  these  presents,  that  whereas  Stephen  Sym- 
onds  has  this  day  been  elected  constable  of  the 
Village  of  Rochester  for  the  year  ensuing ;  now, 
therefore,  we,  the  said  Stephen  Symonds,  con- 
stable, Nathan  Lyman,  Harvey  Oilman  and 
Samuel  Smith,  do  jointly  and  severally  agree  to 
pay  to  each  and  every  person  such  sum  or 
sums  of  money  as  the  said  constable  shall  be- 
come liable  for  on  account  of  any  execution 
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which  shall  be  delivered  to  such  constable  for 
collection.  Witness  our  hands  and  seals  this 
7th  May,  1827."  Which  was  signed  and  sealed 
by  the  persons  named  in  the  same.  It  was 
averred  in  the  declaration  that  on  the  first  Mon- 
day of  May,  1827,  Symonds  was  duly  elected 
constable  of  the  Village  of  Rochester  for  the 
year  then  ensuing,  in  pursuance  of  the  Act  to 
Incorporate  that  Village,  passed  Apr.  10,  1826; 
that  on  the  8th  day  of  May,  Symonds  took  and 
subscribed  an  oath  of  office,  and,  together  with 
Oilman  and  the  others  as  his  sureties,  executed 
the  instrument  in  writing  above  recited,  which 
was  presented  to  the  trustees  of  the  village  for 
approbation,  and  was  by  them,  or  a  major 
part  of  *them,  deemed  sufficient,  and  f*415 
was  thereupon  duly  filed  in  the  office  of  the 
clerk  of  the  village  ;  and  it  was  further  averred 
that  Oct.  5,  1827,  the  plaintiff  recovered  a 
judgment  before  a  justice  of  the  peace  against 
S.  J.  and  L.  Ashley,  for  $70.62,  by  confession, 
on  the  oath  of  the  Ashleys,  duly  made  in  writ- 
ing, pursuant  to  the  Fifty  Dollar  Act,  passed 
in  1824;  that  on  Jan.  12,  1828,  an  execution 
was  issued  by  the  justice  on  that  judgment 
against  the  goods  and  chattels  of  the  Ashleys, 
returnable  in  90  days,  which  was  delivered  to 
Symonds  ;  and  it  was  further  averred  that,  al- 
though during  the  whole  of  the  90  days  after 
the  issuing  and  before  the  return  of  the  exe- 
cution, goods  and  chattels  of  the  Ashleys  suf- 
ficient to  satisfy  the  execution  were  to  be 
found  by  Symonds  within  the  County  of  Mon- 
roes, yet  he  altogether  neglected  to  levy  and 
make  the  damages  recovered  by  the  judgment 
of  such  goods  and  chattels,  and  to  pay  the 
same  into  the  hands  of  the  justice  or  to  the 
plaintiff  within  90  days  from  the  issuing  of  the 
execution,  or  at  any  time  thereafter  ;  by  rea- 
son whereof  the  defendants  became  liable  to 
pay  to  the  plaintiff  the  money  in  the  execution 
mentioned,  according  to  the  tenor,  &c.,  of  the 
instrument,  and  common  conclusion. 

The  defendants  pleaded  non  estfactum  and 
eleven  special  pleas,  upon  all  of  which,  except 
the  seventh,  tenth  and  eleventh,  issue  was 
joined.  To  the  replications  to  those  three  pleas, 
the  defendants  demurred,  and  the  questions  to 
be  decided  arise  upon  those  demurrers.  The 
substance  of  the  seventh  plea  is,  that  the  trust- 
ees of  Rochester  did  not  nor  did  a  majority  of 
them  for  the  time  being,  by  any  vote,  resolu- 
tion, law,  by-law  or  ordinance,  approve  or  in 
any  way  pass  upon  the  sufficiency  of  the  se- 
curity given  or  offered  to  be  given  by  Symonds, 
before  entering  upon  the  duties  of  his  office  ; 
to  which  the  plaintiff  replied  that  the  trustees, 
or  a  major  part  of  them,  did,  at  a  regular  meet- 
ing of  the  trustees,  pass  upon,  duly  approve 
and  deem  sufficient  the  security  given  by  Sy- 
monds before  entering  upon  the  duties  of  his 
office.  The  special  causes  of  demurrer  assigned 
to  his  replication  are,  that  it  does  not  state  the 
manner  in  which  the  security  was  approved  of 
by  the  trustees,  or  that  they  ever  passed  upon 
it  collectively,  *in  their  corporate  ca-  [*41G 
pacity,  and  that  it  takes  issue  upon  a  matter  of 
law. 

The  tenth  plea  alleges  that  the  judgment, 
on  which  the  execution  delivered  to  the  con- 
stable was  issued,  was  not  recovered  in  pursu- 
ance of  the  directions  of  the  13th  section  of 
the  Fifty  Dollar  Act,  in  this,  to  wit :  that  the 
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•defendants  in  the  judgment  did  not,  at  the 
time  of  confessing  the  same,  or  at  any  other 
time,  set  forth  the  items  of  the  demand  of  the 
plaintiff  against  them,  and  for  which  the  judg- 
ment was  confessed.  To  this  plea,  the  plaint- 
iff replied  that  the  defendant,  at  the  time  of 
confessing  the  judgment,  did  set  forth  the 
items  of  the  demand  for  which  the  judgment 
was  confessed  in  writing,  as  far  forth  as  they 
were  able  to  do.  The  cause  of  demurrer  as- 
signed to  this  replication  is,  that  it  does  not 
specify  the  manner  in  which  the  items  of  the 
plaintiff's  demand  were  set  forth. 

The  eleventh  plea  is,  that  the  justice  who 
issued  the  execution,  before  the  return  day 
thereof,  was  removed  from  office  ;  that  the 
plaintiff,  neither  at  the  time  of  the  issuing  of 
the  execution,  nor  at  the  return  thereof,  nor 
At  any  time  since,  was  a  resident  of  the  County 
•of  Monroe  ;  and  that  no  demand  had  been 
made  of  Symonds  of  the  money  by  him  levied 
and  made  on  the  execution,  averring  that  the 
same  then  was  and  always  had  been  ready.  To 
this  the  plaintiff  replied  that  at  the  time  of  the 
issuing  of  the  execution,  and  of  the  return 
thereof,  he  was  and  ever  since  had  been  and 
still  remained  a  resident  of  Monroe.  The  spe- 
cial causes  of  demurrer  assigned  to  this  repli- 
cation are,  that  it  takes  issue  upon  an  imma- 
terial fact,  and  omits  to  allege  a  demand  of  the 
money  from  Symonds.  The  plaintiff  joined 
in  demurrer. 

By  the  Court,  Sutherland,  J.  The  15th 
section  of  the  Act  to  Incorporate  the  Village 
of  Rochester,  Laws  of  1826,  p.  121,  contains 
all  the  legal  provisions  upon  the  subject  of  the 
security  to  given  by  a  constable ;  and  it  merely 
directs  that  the  treasurer,  collector  and  con- 
stables shall,  before  they  enter  upon  the  duties 
of  their  offices, '  'give  such  security  for  the  faith- 
ful performance  of  the  trust  reposed  in  them, 
417*]  *as  the  major  part  of  the  trustees  (of 
the  village)  for  the  time  being  shall  deem  suf- 
ficient." Neither  the  form  nor  the  amount  of 
the  security  is  prescribed,  nor  is  any  particular 
manner  or  form  directed  in  which  the  trustees 
shall  express  their  approbation ;  it  is  all  left 
to  their  sound  discretion.  Any  act  of  a  majority 
of  the  trustees,  from  which  their  approval  of 
the  security  is  necessarily  to  be  implied,  would 
be,  as  effectual  as  a  direct  formal  vote  upon  the 
subject ;  and  the  manner  in  which  the  appro- 
bation is  expressed  is  matter  of  evidence,  and 
need  not  be  particularly  set  forth  in  the  plead- 
ings. Whether  they  approved  of  the  security, 
and  deemed  it  sufficient  or  not,  is  a  pure  ques- 
tion of  fact,  not  of  law.  It  does  not  put  in  is- 
sue a  question  of  law,  any  more  than  does  the 
plea  of  non  atsumpsit  or  non  est  factum  in  an 
action  upon  a  note  or  a  bond. 

As  to  the  replication  to  the  tenth  plea,  it  was 
not  necessary,  I  apprehend,  for  the  plaintiff  to 
incorporate  the  bill  of  particulars  in  his  repli- 
cation, and  set  forth  at  length  the  reasons  why 
it  could  not  be  made  more  specific.  He  alleges, 
in  the  very  terms  of  the  Act,  that  the  items 
were  set  forth  in  writing,  as  .far  forth  as  the 
defendants  were  able  to  do.  This  fully  puts 
in  issue  the  sufficiency  of  the  specification,  and 
if  upon  the  trial  it  should  appear  that  it  was 
defective,  the  issue,  under  the  direction  of  the 
court,  would  be  found  for  the  defendant. 
WEND.  4.  N.  Y.  R..  10. 


The  plea  is  confined  to  the  particular  ground* 
of  objection  which  it  enumerates.  It  was  not 
necessary,  therefore,  for  the  plaintiff,  in  his 
replication,  to  show  that  the  judgment  in  other 
respects  conformed  to  the  requisitions  of  the 
statute.  But  if  the  specification  was  defective, 
neither  the  constable  nor  his  sureties  could 
avail  themselves  of  it.  The  judgment  would 
be  void  only  against  the  creditors  of  the  de- 
fendants ;  it  would  protect  the  officer  in  exe- 
cuting process  under  it.  17  Johns.,  145;  2 
Cow.,  548. 

I  am  inclined  to  think  the  eleventh  plea  it- 
self is  bad  in  substance.  The  first  count  of  the 
declaration  to  which  this  plea  is  put  in  does 
not  charge  the  constable  with  having  collected 
and  received  the  money  upon  the  execution  ; 
on  the  contrary,  it  expressly  avers  that  he  neg- 
lected to  levy  and  make  the  sum  mentioned  m 
*the  execution.  The  plea  does  not  al-  f*4 18 
lege  that  the  constable  received  the  money, 
and  always  had  it  ready  to  pay  over,  in  a  form 
in  which  issue  could  be  taken  upon  it.  If  such 
inference  is  to  be  drawn  from  it,  it  is  mere 
matter  of  inference  and  argument,  and  it  is 
bad  on  that  ground.  If  the  money  was  not 
levied  and  received  by  the  constable,  it  cer- 
tainly could  not  be  contended  that  a  demand, 
under  any  circumstances,  was  necessary. 

The  17th  section  of  the  Fifty  Dollar  Act, 
Laws  of  1824,  p.  289,  provides  for  the  case  of  the 
death  or  removal  from  office  of  a  justice,  add 
makes  it  the  duty  of  the  constable  in  such 
cases  to  pay  the  proceeds  of  his  executions  to 
the  respective  plaintiffs  therein.  The  Act  as- 
sumes that  the  constable  knows  or  can,  with 
proper  diligence,  ascertain  the  residence  of  the 
plaintiff  or  his  agent.  If  he  cannot,  it  would 
probably  be  a  good  defense  for  him  and  his 
sureties,  if  properly  pleaded.  But  if  the  Act 
would  admit  of  a  construction  which  would 
render  it  necessary  for  non-resident  plaintiffs 
to  demand  the  money  in  such  cases,  then  the 
replication  in  this  case  takes  issue  on  the  only 
material  part  of  the  plea, to  wit  :  that  the  plaint- 
iff was  a  non-resident. 

The  17th  section  of  the  Act  above  alluded  to, 
in  terms,  applies  to  all  constables  :  constables 
in  villages  as  well  as  in  towns  and  wards.  This 
replication  is  also  good. 

But  it  is  contended  by  the  defendants  that, 
independently  of  the  objections  already  con- 
sidered, the  plaintiff  cannot  recover.  1.  Be- 
cause the  instrument  declared  on  is  not  in  the 
form  prescribed  by  the  Act.  Laws  of  1826,  p. 
121,  sec.  15,  and  is,  therefore,  void ;  and  y. 
That  covenant  will  not  lie  on  such  instrument, 
admitting  it  to  be  valid. 

I  do  not  understand  the  Legislature  as  in- 
tending to  prescribe  the  form  of  the  security 
to  be  given  by  the  constables  of  Rochester. 
They  do  not  say  that  it  shall  be  by  bond,  con- 
ditioned for  the  faithful  performance  of  the 
trust  reposed  in  them.  They  use  the  most  gen- 
eral terms:  "Such  security,  for  the  faithful 
performance  of  the  trust  reposed  in  them,  as 
the  trustees,  &c.,  shall  deem  sufficient."  As 
no  form  is  prescribed,  the  trustees  are  to  judge 
of  the  sufficiency  of  the  security  in  point  of 
form  as  well  as  substance  ;  and  if  the  securitv 
*exacted  is  less  comprehensive  than  the  [*4 1  v 
Act  would  have  authorized,  the  parties  cannot 
object  to  it  on  that  ground.  Where  the  form 
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is  given  by  the  statute,  it  must  be  substantially 
followed.     Cow.  Tr.,  679. 

The  objection  to  the  form  of  the  action  in 
this  case  seems  to  be,  that  the  plaintiff  is  not  a 
party  to  the  instrument  on  which  the  action  is 
brought,  nor  named  in  it ;  and  the  rule  is  sait 
to  be,  that  in  a  deed  inter  paries,  or  an  indent- 
ure, no  one  but  the  parties  who  have  signed 
and  sealed  the  instrument  can  maintain  cove- 
nant upon*  it,  though  a  stranger  may  have  cove- 
nant on  a  deed  poll,  if  he  be  named  in  it,  and 
it  contain  a  covenant  in  his  favor.  6  Vin.  Abr., 
tit.  Covenant;  Com.  Dig.,  Cov.,  a,  1  ;  8  Bos. 
&  P.,  149,  n.  a,  and  cases  cited.  If  A  cove- 
nant generally  to  indemnify  B,  B  may  have 
covenant,  though  he  did  not  seal  the  articles 
and  the  covenant  was  not  with  him.  Com. 
Dig.,  Cov.,  a,  1  ;  Co.  Litt.;231  a;  2  Lev.,  74 
8  Id,  189;  2  Mod.,  116;  Carth.,  76,  77;  1 
Chit.  PI.,  5. 

It  must,  undoubtedly,  appear  that  covenant 
which  is  alleged  to  have  been  broken,  was 
made  for  the  benefit  of  the  person  bringing  the 
action.  He  must  in  some  manner  be  pointed 
out  or  designated  in  the  instrument ;  but  it  is 
not  necessary  that  his  name  should  in  terms  be 
used.  A  familiar  illustration  of  this  is  to  be 
found  in  the  case  of  a  covenant  with  a  man 
and  his  heirs  or  his  executors.  There  the 
names  of  the  heirs  or  the  executors  do  not  ap- 
pear in  the  deed  ;  but  still  they  can  sue  upon 
the  covenant  if  broken.  They  are  pointed  oul 
or  designated  in  a  manner  which,  with  the  aid 
of  proper  averments,  shows  that  the  covenant 
was  intended  for  their  benefit.  So  in  this  case, 
the  defendants  covenant  to  pay  to  each  and 
every  person,  such  sum  or  sums  of  money  as 
the  constable  shall  become  liable  for  on  ac- 
count of  any  execution  which  may  be  delivered 
to  him.  This,  in  connection  with  the  allega- 
tions and  averments  in  the  declaration,  shows, 
as  satisfactorily  as  in  the  case  of  an  heir  or  an 
executor,  that  the  plaintiff  was  one  of  the  per- 
sons for  whose  benefit  the  covenant  or  instru- 
ment was  designed. 

The  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer. 

Cited  in-35  Super.,  179 ;  43  Wis.,  81 ;  47  Am.  Dec., 
128  (10  Mo.,  568). 


42O*]          *MOORE  v.  VIELE. 

Negotiable  Paper — Negotiable  Quality  of  Debtor's 

Note  Destroyed  by  Insolvent  Discharge — Neic 

9  Promise —  Witness — Credibility  of. 

An  action  cannot  be  maintained  by  the  assignee 
of  a  note  payable  to  bearer  directly  on  the  note, 
where  the  negotiability  of  such  note  has  been  de- 
stroyed by  an  insolvent  discharge  granted  to  the 
maker. 

Nor  can  such  assignee  avail  himself  of  a  new  prom- 
ise subsequent  to  that  discharge,  unless  it  be  made  to 
him  personally,  to  his  agent,  or  to  a  third  person  to 
pay  the  assignee. 


NOTE.— Insolvency— Discharge— Effect  on  negotia- 
ble paner— New  promise. 

A  discharge  destroys  the  negotiability  of  negotiable 
paper.  A  new  promise  is  a  new  contract  and  suit 
must  be  brought  in  the  name  of  the  person  to  whom 
such  promise  is  made.  See  Depuy  v.  Swart,  3 
Wend.,  135,  note. 

A  discharge,  merely  suspend*  the  remedy  on  an 
original  contract,  and  the  moral  obligation  on  such 
contract  is  a  sufficient  consideration  for  a  new 
promise.  See  Shippey  v.  Henderson,  14  Johns.,  178, 
note. 
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Where,  at  the  time  of  the  transfer  of  such  note,  it 
was  agreed  between  the  payee  and  the  assignee  that 
the  payee  should  be  a  witness  to  prove  the  new 
promise,  and  the  transfer  was  made  expressly  upon 
such  understanding,  although  it  seems  that  such 
agreement  did  not  render  the  payee  an  incompetent 
witness,  still  it  was  held  that  the  jury  ought  to  have 
been  instructed  that  it  went  far  to  impeach  his 
credibility. 

Citation— 3  Wend.,  135. 

ERROR  from  the  Saratoga  C.  P.  Viele  sued 
Moore  in  1826,  before  a  justice  of  the  peace, 
and  declared  on  a  promissory  note  made  by  the 
defendant,  bearing  date  in  Nov.,  1815,  for  the 
sum  of  $25,  payable  June  1  then  next,  to  David 
Blood,  Jr.,  or  bearer.  The  defendant  pleaded 
the  general  issue,  the  Statute  of  Limitations, 
and  an  insolvent  discharge,  discharging  him 
from  all  his  debts,  granted  in  May,  1817.  The 
plaintiff  replied  a  new  promise  since  the  dis- 
charge, and  within  six  years  of  the  time  of  the 
commencement  of  the  suit.  The  cause  was 
tried  by  a  jury,  and  a  verdict  found  for  the 
plaintiff,  on  which  judgment  was  rendered. 
The  defendant  appealed  to  the  Saratoga  C.  P. , 
and  on  the  trial  of  the  cause  in  that  court, 
Blood,  the  payee  of  the  note,  was  offered  as  a 
witness  to  prove  the  new  promise.  The  de- 
fendant objected  to  his  competency ;  where- 
upon the  plaintiff  executed  to  him  a  release, 
and  the  court  permitted  him  to  be  sworn.  He 
testified  that  both  before  and  subsequent  to  the 
transfer  of  the  note  to  the  plaintiff,  and  after 
the  attaching  of  the  Statute  of  Limitations,  and 
also  after  the  obtaining  of  the  insolvent  dis- 
charge by  the  defendant,  the  defendant  prom- 
ised to  pay  the  money  for  which  the  note  wa& 
given.  This  evidence  was  received  by  the  court , 
although  objected  to  by  the  defendant  as  inad- 
missible under  the  pleadings  in  the  cause.  On. 
the  cross-examination  of  the  witness,  it  ap- 
peared *that  the  consideration  of  the  [*421 
transfer  of  the  note  to  the  plaintiff  was,  a 
promise  of  the  plaintiff  to  give  his  note  to  the 
witness  (the  payee  of  the  note  in  question)  for 
$40,  the  first  time  the  witness  should  be  at  the 
house  of  the  plaintiff  ;  that  such  note  had  not 
been  given  at  the  commencement  of  the  suit, 
although  previous  thereto,  and  since  the  trans- 
fer of  the  note,  the  witness  had  been  at  the 
house  of  the  plaintiff,  and  had  seen  him  at  dif- 
ferent places  several  times  ;  and  that  at  the 
time  of  the  transfer  of  the  note,  it  was  the  un- 
derstanding between  the  witness  and  the  plaint- 
iff, in  case  of  a  suit  upon  the  note,  that  the 
witness  could  and  would  swear  to  a  new  prom- 
ise, and  the  note  was  transferred  upon  such 
understanding.  The  court  decided  that  the  new 
promise  restored  to  the  note  its  negotiable 
qualities,  and  that  the  plaintiff, under  the  plead- 
ings in  the  cause,  was  entitled  to  sustain  the 
action  ;  and  they  charged  the  jury  that  the 
agreement  or  understanding  between'the  plaint- 
iff and  the  witness  that  the  witness  should,  in 
case  of  a  suit  upon  the  note,  prove  the  new 
promise,  ought  not  to  affect  or  impair  the  evi- 
dence of  the  witness.  To  which  decisions  and 
charge  the  defendant  excepted.  The  jury  found 
for  the  plaintiff,  on  which  finding  judgment 
was  accordingly  entered. 

Mr.  J.  L.  Viele,  for  plaintiff  in  error. 

Mr.  E.  H.  Kimball,  for  defendant  in  error. 

By  the  Court,  Bf  arcy,  J.     This  case  in  all 
ts  essential  features  resembles  that  of  Depuy 
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v.  Swart,  3  Wend.,  135.  The  negotiability  of 
the  note  on  which  the  suit  is  brought,  was  de- 
stroyed by  the  discharge  of  the  maker  under 
the  Insolvent  Act,  and  its  subsequent  transfer 
did  not  give  to  the  person  receiving  it  a  right 
to  maintain  an  action  directly  on  it. 

There  is,  however,  another  feature  in  this 
case  which  does  not  seem  to  have  received  as 
much  notice  as  it  appears  to  me  to  have  de- 
served. The  payee  of  the  note  was  the  only 
witness  by  whose  testimony  the  action  was  sus- 
tained. He  transferred  the  note  after  the  Stat- 
ute of  Limitations  had  attached,  and  after  the 
maker  had  been  discharged.  The  consideration 
422*]  *for  the  transfer  was  the  note  of  the 
plaintiff  below  to  be  given  at  a  future  day,  and 
not  in  fact  given  when  the  suit  between  the 
present  parties  was  commenced.  Furthermore 
there  was  an  agreement  at  the  time  of  the  trans- 
fer, that  the  payee  should  be  the  witness  for 
the  plaintiff  below  to  prove  the  new  promise. 
The  transaction  is  suspicious,  and  the  jury 
would  have  been  warranted  in  believing  that 
it  was  a  contrivance  to  convert  a  party  into  a 
witness.  I  will  not  say  that  the  understanding 
between  the  purchaser  and  payee  of  the  note 
that  the  latter  should  be  a  witness  to  establish 
its  validity,  rendered  him  an  incompetent  wit- 
ness after  the  release,  or  that  it  was  sufficient 
entirely  to  overthrow  his  credit ;  but  the  court 
below  I  think  went  too  far  in  instructing  the 
jury  that  it  did  not  affect  or  impair  his  credit. 
It  should  have  been  presented  as  a  fact  having 
a  strong  tendency  to  impeach  his  credibility. 

I  have  some  doubt  whether  the  promise 
proved  in  this  case  is  available  to  the  plaintiff 
below  ;  it  was  not  made  to  him  or  to  his  agent. 
To  do  away  the  effect  of  a  discharge  under  an 
insolvent  law,  there  must  be  an  express  promise 
to  pay.  This  promise  need  not  be  made  direct- 
ly to  the  plaintiff.  If  made  to  his  agent  it  is 
good  ;  or  if  made  to  a  third  person  it  may  be 
good,  but  in  the  latter  case  I  think  it  should 
be  a  promise  to  pay  the  plaintiff.  It  is  not  in 
proof  in  this  case  that  the  promise  was,  that 
the  defendant  below  would  pay  Viele,  the 
plaintiff.  Blood  was  the  original  holder  of  the 
note,  and  it  does  not  appear  that  when  Moore 
made  the  promise  subsequent  to  his  discharge, 
he  conversed  with  Blood  in  any  other  charac- 
ter than  as  holder  of  the  note.  I  consider  that 
the  promise  to  pay  was  made  directly  to  him. 
I  am  not  willing  to  say  that  a  promise  to  pay 
Blood  will  sustain  the  action  by  Viele. 

Judgment  of  G.  P.  reversed. 

Cited  in-9  Wend.,  297  :  1  Hill,  536  ;  4  Barb.,  174  ;  5 
Duer.,  301 ;  2  E.  D.  S.,  115 ;  37  Am.  Dec.,  368. 
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Landlord  and  Tenant — Leases  to  Several  Tenants 
— Subsequent  Grant  in  Fee — Eviction  of  Prin- 
cipal Tenant — Discharge  of  Tenant  from  Pay- 
ment of  Rent — New  Trial— Fraudulent  Alter- 
ation of  Deed. 

Whore  a  party  after  executing  leases  of  portions 
of  his  farm  to  several  tenants,  granted  the  whole 
farm  with  the  reversion  of  the  demised  premises  to 
a  tenant  in  fee,  reserving  an  annual  ivnt,  and  after 
such  grant,  entered  upon  the  demised  premises  and 
distrained  the  goods  of  the  original  tenants  for  rent 
accrued  subsequent  to  the  grant  of  the  whole  estate, 
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it  was  held  that  such  entry  and  distress  amounted 
to  an  eviction  of  the  principal  tenant,  and  worked 
a  suspension  of  the  rent. 

Where  a  tenant  is  thus  evicted  the  presumption 
of  law  is,  that  he  continues  out  of  possession ;  such 
presumption  may,  however,  be  rebutted  by  proof 
that  he  was  subsequently  restored  to  the  possession. 

Where  the  lessor  enters  wrongfully  into  part  of 
the  demised  premises,  the  tenant  is  discharged  from 
the  payment  of  the  whole  rent,  till  he  be  restored  to 
the  whole  possession. 

Rlem  in  arrere  is  the  general  issue  to  an  avowry  for 
rent ;  and  under  it  an  eviction  may  be  shown. 

A  new  trial  will  not  be  granted,  where  upon  the 
question  of  the  fraudulent  alteration  of  a  deed 
there  is  conflicting  testimony  and  the  evidence 
nearly  balanced.  The  verdict  of  the  Jury  in  such 
case  will  not  be  disturbed. 

Citations-*  Cow.,  71  ;1  Mod.,  35,  118 :  1  Ld.  Kaym 
370.  641 ;  1  Saund.,  204,  n.  2 ;  12  Mod.,  354;  fl  Bac  Abr  . 
49;  Co.    Litt.,  148    b;  8  Cow.,  728;  9  Cow.,  135;  11 
Johns.,  499;  Cowp.,  242. 

THIS  was  an  action  of  replevin,  tried  at  the 
Rensselaer  Circuit  in  July,  1828,  before 
the  Hon.  William  A  Duer,  then  one  of  the  Cir- 
cuit Judges. 

The  declaration  was  in  the  usual  form  for 
taking  goods  and  chattels  of  the  plaintiffs.  The 
defendant  put  in  two  avowries,  substantially 
alike,  acknowledging  the  taking  of  the  gooas 
and  chattels  as  a  distress  for  six  months  rent 
in  arrear,  due  Oct.  1,  1823,  on  a  lease  in  fee  of 
certain  real  estate,  bearing  date  Apr.  1,  1818, 
executed  by  him  to  the  plaintiffs.  The  plaint- 
iffs replied  non  tenure  and  riens  in  arrere. 

On  the  trial  the  defendant  proved  a  counter- 
part of  a  lease  in  fee  of  certain  premises,  exe- 
cuted by  the  defendant  as  lessor  and  the  plaint- 
iffs as  lessees,  bearing  date  Apr.  1,  1818,  re- 
serving an  annual  rent  of  $700,  payable  in 
equal  portions  on  the  first  days  of  May  and 
Oct.,  in  each  year;  in  which  lease  was  a  reser- 
vation of  all  rents  then  due  or  to  thereafter  be- 
come due,  on  certain  leases  before  then  granted 
to  three  individuals,  viz. :  A.  Van  Buren,  W.  Bis- 
sell  and  B.  Yale.  By  an  indorsement  on  the  lease 
dated  Mar.  4,  1818,  the  first  four  payments 
of  rent  were  each  reduced  $100,  and  by  a  sub- 
sequent indorsement,  dated  June  7, 1821,  it  was 
*agreed  that  the  deduction  of  $100  [*424 
should  continue  to  be  made  upon  the  accruing 
rent.  The  plaintiffs  produced  and  proved  the 
lease  in  their  possession, which  contained  a  res- 
ervation of  the  rents  due  on  the  leases  to  Van 
Buren  and  others,  at  the  date  of  the  lease  to  the 
plaintiffs,  but  not  of  the  rents  to  thereafter  be- 
come due.  Witnesses  were  examined  on  both 
sides  as  to  the  state  of  the  lease  and  counterpart 
at  the  time  of  the  execution  of  the  same, in  refer- 
ence to  the  variance  in  relation  to  the  accruing 
rent  and  as  to  the  subsequent  acts  and  decla- 
rations of  the  parties  on  the  same  subject.  The 
plaintiffs  also  proved  that  after  the  execution  of 
the  lease  to  the  plaintiff  s  the  defendat  distrained 
property  upon  the  premises  demised  toYan  Bu- 
ren, Bissell  and  Yale,  or  some  of  them,  for  rent 
accrued  upon  those  premises  subsequent  to  the 
execution  of  the  lease  to  the  plaintiffs.  This 
evidence  was  objected  to  as  not  amounting  to 
an  eviction  ;  but  if  so,  as  inadmissible  under 
the  pleadings  in  the  cause.  It  was  received, 
subject  to  the  opinion  of  this  court. 

The  judge  submitted  to  the  jury  the  ques- 
tions whether  the  lease  in  Payn's  possession 
had  been  fraudulently  altered,  and  whether  the 
defendant  had  distrained  for  rent  accrued  on 
the  premises  demised  to  Van  Buren,  Bissell 
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and  Yale,  subsequent  to  the  execution  of  the 
lease  to  the  plaintiffs.  The  jury  found  both 
questions  against  the  defendant,  and  a  verdict 
was  accordingly  entered  for  the  plaintiffs  sub- 
ject to  the  opinion  of  the  court. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  tenancy  was  clearly  proved  and  the  ver- 
dict ought  to  have  been  for  the  defendant.  2 
Phil.  Ev.  129.  The  evidence  of  eviction  was  not 
admissible  under  the  pleas  put  in  by  the  plaint- 
iffs. 2  Chit.  PL,  633  ;  8  Cow.,  728  ;  4  Id.,  581. 
It  did  not  prove  an  eviction.  Pendleion  v.  Dy- 
ett,  4  Cow..  581.  The  determination  of  the 
Court  for  the  Correction  of  Errors  in  the  same 
case,  when  brought  before  them  on  a  writ  of 
error,  8  Cow.,  727,  does  not  impugn  the  gen- 
eral doctrine  laid  down  by  the  Supreme  Court ; 
it  only  extends  it  under  the  peculiar  circum- 
cumstances  of  that  case.  To  prove  an  eviction 
the  plaintiff  should  have  shown,  not  only  that 
425*]the  defendant  entered  *and  took  a  dis- 
tress, but  that  he  had  entered  and  kept  the 
plaintiffs  out  from  the  possession  of  the  de- 
mised premises.  What  was  proved  amounted 
to  a  bare  trespass,  and  did  not  work  a  suspen- 
sion of  the  rent  1  Saund.,  204,  n.  2.  The 
plaintiff  was  liable  to  damages  and  might  be 
mulcted  to  the  amount  of  the  rent  taken  by 
him  in  addition  to  such  damages  as  would  be 
awarded  against  a  stranger;  but  that  should  be 
the  extent  of  his  forfeiture. 

Mr.  D.  Buell,  Jr.,  for  plaintiffs.  The  evic- 
tion was  fully  proved.  The  tenants  were  de- 
prived of  a  substantial  part  of  the  demised 
premises  and  a  diminution  in  the  value  of  the 
estate  was  caused  by  the  act  of  the  landlord  ; 
this  supported  the  defense.  The  idea  that  an 
assertion  of  right  of  the  kind  set  up  by  the  de- 
fendant in  this  case  should  be  considered  mere- 
ly as  a  trespass  subjecting  him  to  damages,  is 
novel;  whenever  a  landlord  thus  invades  the 
rights  of  his  tenant,  a  heavier  penalty  Is  im- 
posed; he  forfeits  his|rights  as  landlord,  as  the 
tenant  on  his  part  would  loose  his  right  in  case 
of  disclaimer.  Their  rights  and  duties  are  re- 
ciprocal, and  the  forfeitures  they  mutually  in- 
cur, grow  out  of  the  principles  of  the  feudal 
law.  It  is  not  pretended  that  for  a  naked  tres- 
pass the  landlord  would  forfeit  his  rent,  but 
that  when  he  claims  to  exercise  rights  upon  the 
premises  demised  by  him,  inconsistent  with 
those  granted  to  him  by  his  tenant,  he  looses 
his  claim  to  the  rent.  The  forfeiture  of  a  quar- 
ter's rent  would  be  a  slight  punishment  to  the 
landlord  and  but  a  poor  protection  to  the  tenant. 

The  evidence  of  the  eviction  was  admissible 
under  the  pleas  in  this  case.  If  the  landlord 
had  forfeited  his  rent,  there  could  be  no  rent 
due.  Riens  in  arrere  in  replevin  is  as  the  gen- 
eral issue  in  other  actions;  1  Ld.  Raym.,  641  ; 
12  Mod.,  354;  it  is  a  broad  plea  under  which 
the  tenant  may  show  that  the  landlord  had  no 
right  to  take  the  distress.  Under  the  plea  of 
nit  debet  in  debt  for  rent,  an  eviction  may  be 
shown;  1  Mod.,  85,  118  ;  Bull.  N.  P.,  177; 
Woodf. ,  413;  and  if  under  one  general  issue, 
such  evidence  is  admissble,  why  not  under  an- 
other? Under  the  plea  of  non  tenet,  although 
426*]  *the  tenant  cannot  dispute  the  title  of 
his  landlord,  he  may  show  that  it  is  ended. 

By  the  Court,  Savage,  Ch.  J.  When  this 
cause  was  formerly  before  the  court,  8  Cow., 
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71,  we  had  occasion  to  consider  the  effect  of  a 
fraudulent  alteration  of  a  deed  by  a  party  to 
be  benefited  by  it,  and  we  then  held  that  such 
alteration  avoids  the  deed  ;  but  as  in  this  case 
there  were  two  leases  executed,  both  of  which 
were  originals,  we  held  that  the  fraudulent  al- 
teration of  one  deed  did  not  avoid  the  other, 
and  that  the  lessor,  therefore,  was  entitled,  as 
the  case  was  then  presented,  to  recover  the  rent 
due,  if  any  remained  unpaid;  and  a  new  trial 
was  accordingly  ordered,  the  jury  having 
found  for  the  plaintiffs. 

Upon  the  new  trial,  the  question  whether  a 
fraudulent  alteration  of  one  of  the  leases  had 
been  made  was  again  submitted  to  the  jury 
upon  'testimony  on  both  sides,  and  has  been 
again  decided  against  the  defendant.  On  the 
former  trial  we  thought  the  jury  would  have 
been  justified  in  finding  a  verdict  either  way 
upon  that,  question.  I  am  of  the  same  opinion 
in  relation  to  the  last  trial.  The  evidence  is 
nearly  balanced,  but  the  jury  have  placed  the 
most  reliance  upon  the  plaintiff's  witnesses,  or 
have  considered  the  circumstances  strongest 
against  the  defendant;  and  under  such  a  state 
of  facts  the  verdict  ought  not  to  be  disturbed 
as  contrary  to  evidence. 

The  principal  questions  now  to  be  decided 
are:  1st.  Whether  under  the  pleadings  the 
plaintiffs  were  at  liberty  to  prove  an  eviction  by 
the  lessor  of  part  of  the  premises.  2d.  Whether 
proof  of  the  lessor's  distraining  for  the  rents 
upon  the  leases  to  Van  Buren  and  others  was 
sufficient  evidence  of  an  eviction.  3d.  Whether 
such  an  eviction  bars  the  landlord  from  recov- 
ering his  rent. 

1.  As  to  the  question  upon  the  pleadings. 
The  evidence  clearly  showed  that  there  was  a 
holding  by  the  plaintiffs  under  the  defendant, 
and  that  there  was  rent  in  arrear.  The  de- 
fendant is,  therefore,  entitled  to  judgment  un- 
less under  the  plea  of  riens  in  arrere,  the 
plaintiffs  are  at  liberty  to  prove  an  eviction.  It 
is  said  that  if  the  plaintiffs  have  have  been 
evicted  by*the  defendant,  such  an  evic-  [*427 
tion  has  concluded  the  tenancy,  and  that  con- 
sequently no  rent  can  be  in  arrear.  The  gen- 
eral principal  is,  that  anything  may  be  given 
in  evidence  under  the  general  issue,  which 
shows  that  no  right  of  action  ever  existed;  and 
in  some  cases  facts  may  be  shown  which  prove 
that  no  right  of  action  existed  at  the  commence- 
ment of  the  suit,  though  it  be  conceded  that  a 
right  of  action  had  once  existed.  In  the  action 
of  debt  for  rent  the  defendant,  under  the  plea 
of  nil  debt,  may  show  an  eviction  by  the  plaint- 
iff. 1  Mod.,  35,  118  ;  1  Ld.  Raym.,  370  ;  1 
Saund.,  204,  n.  2.  But  in  an  action  of  cove- 
nant for  non-payment  of  rent,  an  eviction  can- 
not be  proved,  unless  pleaded.  Probably  the 
reason  of  the  distinction  is,  that  in  the  action 
of  covenant  there  is,  strictly  speaking,  no  gen- 
eral issue.  The  plea  of  non  estfactum  has  been 
considered  the  general  issue  for  the  purpose  of 
attaching  to  it  a  notice  of  special  matter;  but 
it  puts  in  issue  only  the  execution  of  the  in- 
strument declared  on;  itdoes  not  impose  upon 
the  plaintiff  the  necessity  of  proving  the  breach- 
es alleged.  In  the  case  of  Horn  v.  Lewin,  1  Ld. 
Raym.,  641 ;  12  Mod.,  354,  it  is  said  by  the  court 
that  riens  in  arrere  is  the  general  issue  to  an 
avowry.  If  an  eviction  may  be  shown  in  an 
action  of  debt  for  rent  upon  the  plea  of  the 
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general  issue,  I  can  see  no  reason  why  it  may 
not  in  replevin  upon  the  plea  of  the  general 
issue  to  the  avowry.  Had  there  been  a  general 
issue  in  covenant,  the  same  defense  should, 
upon  general  principles,  be  received  in  that  ac- 
tion upon  the  same  plea.  I  am,  therefore,  of 
opinion  that  the  plaintiffs  were  at  liberty,  un- 
der the  pleadings,  to  show  an  eviction  by  the 
defendant  of  all  or  any  part  of  the  demised 
premises. 

Where  the  lessor  enters  wrongfully  into  part 
of  the  demised  premises,  the  tenant  is  dis- 
charged from  the  payment  of  the  whole  rent, 
till  he  be  restored  to  the  whole  possession  ;  and 
this  that  no  man  may  be  encouraged  to  injure 
or  disturb  his  tenant  in  his  possession.  6  Bac. 
Abr.,  49  ;  Co.  Litt.,  148  b.  If  the  lord  or  lessor 
disseises  or  ousts  the  tenant  or  lessee  of  any 
"part,  the  whole  rent  is  suspended  as  it  is  held 
in  Arcough's  case,  9  Co.,  135.  In  Dyett  v.  Pen- 
dleton,  8  Cow.,  728,  this  principle  is  recognized 
428*]  and  adopted  *as  correct.  In  that  case 
it  was  said  that  such  a  defense  could  be  given 
in  evidence  under  a  plea  of  eviction  only  ; 
that,  however,  was  an  action  of  covenant,  in 
which  there  is  no  general  issue.  In  the  case  of 
Watts  v.  Coffin,  11  Johns.,  499,  it  was  said  by 
Van  Ness,  J.,  that  an  eviction  to  produce  an 
apportionment  or  a  suspension  of  the  rent, 
must  be  of  part  or  the  whole  of  the  thing  de- 
mised. 

Did,  then,  the  distress  upon  the  lots  held 
under  the  prior  leases  amount  to  an  eviction  ? 
Hunt  v.  Cope,  Cowp. ,  242,  was  an  action  of  re- 
plevin in  which  the  defendant  avowed  for 
rent,  to  which  the  plaintiff  pleaded  :  1.  No 
rent  in  arrear,  and  2.  That  before  the  distress, 
the  defendant,  the  lessor,  unlawfully  entered 
into  a  garden,  part  of  the  demised  premises, 
and  puTled  down  a  summer-house.  To  this 
plea  there  was  a  demurrer  and  joinder,  and 
judgment  was  given  for  the  plaintiff,  the  ten- 
ant. But  upon  a  writ  of  error  to  the  K.  B. ,  the 
judgment  was  reversed  ;  and  the  only  question 
argued  was,  whether  the  facts  amounted  to  an 
eviction.  Ld.  Mansfield  said  that  the  question 
turned  upon  the  pleading ;  that  the  rule  of  law 
was  clear  ;  that  to  occasion  a  suspension  of  the 
rent,  there  must  be  an  eviction  or  expulsion  of 
the  lessee,  but  this  plea  merely  stated  a  tres- 
pass ;  that  the  lessee  should  have  pleaded  an 
eviction,  and  then  the  facts  which  were  stated 
might  have  been  sufficient  for  the  jury  to  have 
found  a  verdict  in  his  favor.  And  in  Dyett  v. 
Pendleton  it  seems  to  be  held  that  any  obstruc- 
tion by  the  landlord  to  the  beneficial  enjoy- 
ment of  the  demised  premises,  or  a  diminution 
of  the  consideration  of  the  contract  by  the  acts 
of  the  landlord,  amounts  to  a  constructive 
eviction.  The  acts  of  the  landlord  in  this  case 
are :  distraining  for  rent  due  on  the  prior 
leases,  after  he  had  conveyed  all  his  interest  in 
them  to  the  plaintiffs  in  this  suit.  This,  under 
the  decisions  which  have  been  made,  amounts 
to  something  more  than  a  constructive  evic- 
tion, and  is  sufficient  to  cause  a  suspension  of 
the  rent. 

It  is  contended,  however,  that  an  ouster  by 
the  landlord  which  suspends  the  payment  of 
the  rent,  must  be  not  only  an  entry  upon  the 
demised  premises  (for  instance,  the  act  of  dis- 
training), but  there  must  be  a  continuance  in 
possession,  so  that  the  tenant  is  deprived  of  the 
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occupancy  ;  and  *that  as  the  distress  [*429 
complained  of  took  place  before  the  accruing 
of  the  rent  for  which  the  distress  was  made, 
which  is  the  foundation  of  the  suit,  the  court 
are  to  presume  that  the  tenants  have  subse- 
quently had  the  full  enjoyment  of  all  the  de- 
mised premises.  In  the  absence  of  proof  on 
that  subject,  the  legal  presumption  is  that  the 
tenant,  having  been  ousted  of  a  part  of  the 
premises,  continues  out  of  possession;  and  such 
presumption  can  only  be  rebutted  by  evidence 
of  their  having  been  subsequently  restored. 
But  when  it  is  recollected  that  the  very  gist  of 
this  action  is,  the  right  to  the  rents  of  which 
the  defendants  were  ousted  by  the  distress 
complained  of,  to  presume  a  restoration  of  the 
premises,  would  be  presuming  contrary  to  the 
allegations  of  the  defendant  himself. 

The  defendant,  therefore,  is  not  entitled  to 
recover  any  rent  of  the  plaintiffs  until  he  re- 
stores to  them  the  entire  possession  of  the 
premises  demised,  and  the  plaintiffs  are  entitled 
to  judgment. 

8.  C.,  8  Cow..  71. 

Cited  in— 8  Wend.,  461 ;  12  Wend.,  532 ;  16  Wend., 
538;  13  N.  Y.,  135;  15  N.  Y.,  381;  7  Barb..  252;  34 
Barb. .186;  31  Barb.,  120;  14  How.  Pr..  118, 162;  5  Abb. 
Pr.,  4 ;  9  Bos.,  70 ;  1  Hilt..  326 ;  2  Blatchf.,  71 ;  3  Wood 
&  M.,  188. 


SAUNDERS    ET   AL.    v.    SPRINGSTEEN. 

Taxation — Farm  Lying  in    Two   Town* — Aft- 
sessable  in  To'Utn  where  Owner  Resides. 

Where  a  person  occupies  one  entire  farm,  and  a 
division  line  between  two  adjoining1  towns  passes 
through  the  same,  such  farm  can  be  assessed  for 
taxes  only  in  the  town  where  the  owner  or  occupant 
resides,  although  the  farm  comprises  portions  of 
distinct  lots,  and  such  lots  lie  in  different  towns. 
The  words  "  farm  "  and  "  lot,"  as  used  in  the  Act  of 
1823,  in  this  particular,  are  synonymous. 

Citations-Laws  of  1823,  p.  391 ;  1  R.  S..  889,  sec-  4. 

TERROR  from  the  Niagara  C.  P.  Springsteen 
-LJ  sued  Saunders  and  two  others,  assessors  of 
the  Town  of  Lewiston,  in  a  justice's  court,  in 
an  action  of  trespass  on  the  case,  for  assessing 
certain  lands  and  subjecting  the  same  to  a  tax 
in  the  Town  of  Lewiston,  whereas  it  was  al- 
leged the  same  were  not  taxable  in  that  town, 
but  in  an  adjoining  town,  viz. :  Cambria,  where 
the  plaintiff  lived.  A  judgment  was  rendered 
by  the  justice  in  favor  of  the  plaintiff  for 
$3.33,  the  amount  of  the  tax  collected  of  the 
plaintiff  in  the  Town  of  I/ewiston.  The  de- 
fendants appealed  to  the  Niagara  C.  P..  and  on 
the  trial  in  that  court,  it  appeared  that  previ- 
ous to  1818  *the  plaintiff  was  the  owner  (|*43O 
and  occupant  of  a  tract  of  land  containing  150 
acres,  situate  in  the  Town  of  Cambria,  100 
acres  thereof  being  part  of  a  tract  known  as  lot 
No.  26  of  a  larger  tract,  and  the  remaining  50 
acres  being  part  of  another  lot  of  the  same 
larger  tract,  known  as  No.  34.  In  1818,  the 
Town  of  Cambria  was  divided  into  two  towns, 
part  being  called  Lewiston,  and  the  residue  re- 
taining the  name  of  Cambria  ;  the  division  line 
between  the  two  towns  being  the  line  between 
the  two  lots.  The  100  acres  fell  to  the  Town  of 
Cambria,  and  the  50  acres  to  the  Town  of 
Lewiston.  On  the  100  acres  was  the  dwelling- 
house  of  the  plaintiff,  in  which  he  lived,  and 
on  the  50  acres  was  his  barn.  The  whole  tract 
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of  the  150  acres  was  occupied,  used  and  culti- 
vated by  the  plaintiff  as  one  entire  farm,  there 
being  about  17  or  18  acres  of  cleared  and  im- 
proved land  on  the  50  acres,  and  about  30  acres 
of  improved  land  on  the  100  acres.  The  whole 
tract  of  150  acres  was  assessed  in  Cambria,  and 
yet  the  defendants,  with  a  full  knowledge  of 
the  facts,  in  1826,  assessed  the  50  acres  in 
Lewiston,  and  the  plaintiff  was  compelled  to 
pay  a  tax  there  of  $3.33.  On  the  part  of  the 
defendants,  it  was  insisted  that  the  50  acres, 
being  part  of  a  lot  entire  and  distinct  from  the 
lot  in  which  the  106  acres  were  situated,  they 
had  lawful  authority  to  assess  the  same ;  and 
on  the  part  of  the  plaintiff  it  was  contended 
that  the  50  acres,  being  part  of  one  entire  oc- 
cupied farm  upon  which  the  plaintiff  lived,  the 
same  could  be  rightfully  assessed  only  in  the 
town  where  the  defendant  lived,  which  was 
Cambria,  and  not  Lewiston.  The  court  decided 
that  the  50  acres  could  not  legally  be  assessed 
in  the  Town  of  Lewiston,  and  that  the  plaintiff 
was  entitled  to  recover  ;  to  which  decision  the 
defendants  excepted.  The  jury  found  for  the 
plaintiff  with  $3.33  damages,  on  which  finding 
a  judgment  was  entered. 

Mr.  T.  C.  Love,  for  plaintiff  in  error. 
Mr.  E.  Ransom,  Jr.,  for  defendants  in 
error. 

By  the  Court,  Marcy,  J.  The  parties  ask  an 
opinion  as  to  the  right  of  the  plaintiffs  in  error 
to  assess  the  50  acres  of  the  defendant's  land  in 
the  Town  of  Lewiston.  This  depends  on  the 
431*]  Construction  to  be  given  to  the  8th 
section  of  the  Act  for  the  Assessment  and  Col- 
lection of  Taxes,  Laws  of  1823,  p.  391.  By  this 
section  it  is  enacted,  that  "  where  the  line 
between  two  towns  divides  any  occupied  lot  or 
farm,  the  same  shall  be  taxed  in  the  town 
where  the  occupant  lives,  provided  he  or  she 
lives  on  the  lot ;  but  if  no  person  resides  on  the 
lot  or  farm  as  an  occupant  or  owner,  then  the 
assessors  of  the  respective  towns  may  each  of 
them  tax  the  parts  in  their  several  towns."  The 
object  of  this  enactment  appears  to  me  to  be 
very  obvious,  and  the  misconstruction  of  it  has 
arisen,  I  apprehend,  from  the  limited  meaning 
which  has  been  given  to  the  word  "  lot "  when 
standing  alone  and  disconnected  with  the  words 
"  or  farm."  If  the  word  "  lot "  has  not  as  ex- 
tensive an  import  as  the  expressions  "lot  or 
farm,"  as  used  both  before  and  after  in  the 
same  sentence,  then  no  effect  whatever  can  by 
possibility  be  given  to  the  words  "  or  farm." 
According  to  a  sound  rule  of  interpretation, 
such  a  result  is  to  be  avoided  if  it  may  be 
without  doing  violence  to  other  parts  of  the 
law.  It  is  not  reasonable  to  suppose  that  the 
Legislature  meant  to  distinguish  between  a 
farm  composed  of  one  lot,  and  a  farm  com- 
posed of  a  part  of  two  lots  or  of  two  entire 
lots.  The  same  reasons  which  suggested  the 
propriety  of  allowing  the  occupant  or  owner  to 
pay  the  tax  on  the  whole  premises  occupied  by 
him  in  one  town  in  the  one  case,  would  op- 
erate with  equal  force  in  the  other.  The  laws 
on  this  subject,  passed  previous  to  1823,  di- 
rected the  whole  farm  to  be  assessed  to  the 
owner  residing  thereon,  in  the  town  in  which 
he  lived.  Such,  too,  is  the  provision  in  the  Re- 
vised Statutes  ;  and  it  has  not  been  understood 
that  there  has  been  at  any  time  a  disposition  to 
modify  the  tax  law  in  this  particular.  It  ap- 
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pears,  by  the  revisers'  report,  that  thev  consid- 
ered the  provision  in  the  R.  S.,  Vol.  {.,  p.  389, 
sec.  4,  so  far  as  that  section  is  applicable  to  the 
question  before  us,  the  same  as  the  8th  sec- 
tion of  the  Act  of  1823.  It  may  be  proper  to 
observe  also,  that  no  other  construction  was 
ever  given  to  this  section  at  the  Comptroller's 
office,  except  where  the  town  line  which  di- 
vided a  farm  was  also  a  county  line. 

*The  50  acres  on  which  the  defend-  f*432 
ant's  barn  was  situated,  was  a  part  of  his  farm, 
and  it  was  properly  assessed  by  the  assessors  of 
Cambria,  where  the  defendant  lived;  and  the 
assessors  of  Lewiston  erred  in  including  it  in 
their  assessment. 

Judgment  affirmed. 

Cited  in— 10  Wend.,  596 ;  12  Barb.,  167;  61  Barb., 
602 ;  1  Abb.  Pr.,  23 ;  4  E.  D.  S.,  697. 


BEAMAN 


J.  &  A.  BLANCHARD  AND  A.  ROBERTSON. 

Negotiable  Paper — Liability  of  Co-sureties — In- 
demnity by  Third  Person — Practice. 

Where  A  was  applied  to  to  lend  his  name  as  a 
maker  to  a  negotiable  note  for  the  benefit  of  B, 
upon  being  told  that  B  could  procure  C  and  B  to 
sign  a  note  with  him  for  the  amount  wanted,  and  A 
accordingly  signed  such  note,  after  the  same  had 
been  signed  by  B,  C  and  D,  and  when  the  same  fell 
due  was  compelled  to  pay  the  note,  it  was  held,  in 
an  action  brought  by  A  against  the  three  others  to 
recover  the  money  thus  paid,  that  the  same  could 
not  be  maintained ;  that  C  and  D  were  co-sureties 
with  A,  and  were  liable  only  for  their  aliquot  pro- 
portion of  the  money  paid,  to  be  recovered  in  a 
separate  action  against  each. 

An  indemnity  given  to  A,  under  the  circum- 
stances of  this  case,  by  a  third  person,  would  have 
been  no  bar  to  a  recovery  upon  the  implied  prom- 
ise had  the  defendants  all  been  principals. 

On  a  venire  tarn  quam,  a  plaintiff  cannot  regular- 
ly be  nonsuited,  although  the  evidence  against  the 
defendant  who  appears,  is  not  sufficient  to  entitle 
the  plaintiff  to  recover. 

Citatiqns-2  Bos.  &  P.,  268 ;  2  T.  R.,  100. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Washington  Circuit  in  Nov.,  1828,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
In  the  summer  of  1826  John  Blanchard  em- 
ployed an  agent  to  procure  the  plaintiff  to 
lend  his  name  in  obtaining  a  loan  of  $1,000 
from  the  Bank  of  Rutland,  who  told  the  plaint- 
iff that  Anthony  Blanchard  and  A.  Robertson 
would  sign  a  note  for  that  amount  with  John 
Blanchard,  and  that  John  Blanchard  wished 
to  obtain  plaintiff's  signature  to  raise  the  mon- 
ey. (John  Blanchard,  A.  Blanchard  and  A. 
Robertson  resided  in  this  State,  and  the  plaint- 
iff in  Vt. ;  and  the  plaintiff  offered  to  prove 
that  the  Bank  of  Rutland  discounted  no  for- 
eign paper,  unless  the  name  of  a  responsible 
inhabitant  of  Vt.  was  upon  it  ;  the  evidence 
however  was  not  received,  it  being  objected 
to.)  The  plaintiff  agreed  to  lend  his  responsi- 
bility if  another  person,  viz. :  D.  Russell,  would 
"indemnify  him.  In  the  early  part  of  [*433 
July,  1826,  John  Blanchard  offered  a  note  of 
$1,000  for  discount  at  the  Bank  of  Rutland, 
signed  by  all  the  defendants  and  the  plaintiff  as 
makers.  It  was  discounted  at  $500,  being  in- 
dorsed down  to  that  sum;  and  John  Blanchard 
was  told  that  the  residue  of  the  $1,000  would 
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be  done  in  a  few  days  on  the  like  paper.  Ac- 
cordingly, in  the  same  month,  he  obtained  the 
remaining  $500  on  another  note,  signed  by  the 
same  parties  except  Robertson.  The  notes 
were  continued  until  Mar.  10,  1827,  when  the 
sum  of  $200  was  paid  in,  and  two  notes  dis- 
counted of  $400  each,  signed  by  all  the  parties 
as  makers,  which  notes,  when  due,  were  paid 
by  the  plaintiff,  and  this  action  was  brought 
against  John  Blanchard,  Anthony  Blancbard 
and  A.  Robertson,  to  recover  the  money  thus 
paid.  In  addition  to  the  above  facts,  the 
plaintiff  showed  that  Mar.  10,  1837,  D.  Russell 
signed  a  writing,  by  which  he  agreed  with  the 
plaintiff  "to  indemnify  him  for  signing  two 
notes  with  John  Blanchard,  Alexander  Robert- 
son and  Anthony  Blanchard,  for  $400  each, 
dated,  &c.,  and  payable  to  the  President,  Di- 
rectors and  Company  of  the  Bank  of  Rut- 
land," and  that  such  writing  was  drawn  up  by 
Anthony  Blanchard.  The  plaintiff  also  proved 
the  declarations  of  A.  Blanchard  and  A.  Rob- 
ertson, that  the  plaintiff  had  signed  notes  with 
them  at  the  Bank  of  Rutland,  and  that  he 
should  not  be  injured;  A.  Blanchard,  however, 
invariably  saying  that  he  himself  was  a  surety. 

On  this  evidence  the  judge  decided  that  the 
plaintiff  was  not  entitled  to  sustain  his  action. 
It  was  then  suggested  that  two  of  the  defend- 
ants, viz.:  J.  Blanchard  and  Robertson,  had 
suffered  a  default,  and  that  the  plaintiff  could 
not  be  nonsuited;  but  on  the  plaintiff's  counsel 
conceding  that  the  liability  of  those  two  de- 
fendants must  depend  upon  the  decision  which 
should  be  made  in  reference  to  the  liability  of 
the  defendant  who  had  appeared,  a  nonsuit 
was  directed  to  be  entered.  The  plaintiff  ex- 
cepted  to  the  decisions  of  the  judge,  and  a  mo- 
tion was  now  made  to  set  aside  the  nonsuit. 

Mr.  J.  Willard,  for  plaintiff.  As  between 
the  plaintiff  and  the  defendants,  the  plaintiff 
was  the  surety  of  all  the  defendants,  and  not 
434*]  *the  co-surety  of  A.  Blanchard  and  A. 
Robertson.  The  evidence  ought  to  have  been 
submitted  to  the  jury,  and  the  plaintiff  should 
not  have  been  nonsuited.  The  evidence  of 
the  usage  of  the  Bank  of  Rutland  ought  to 
have  been  received.  1  Phil.  Ev.,  434-437  ;  3 
Camp.,  310;  3  Johns.  Cas.,1;  7  Johns.,  385.  It 
was  irregular  to  nonsuit  the  plaintiff,  there  be- 
ing a  default  on  the  record  as  to  two  of  the  de- 
fendants. 3  T.  R.,  662;  1  Burr.,  358;  TiddPr., 
797,  798;  8  Johns.,  289.  The  plaintiff  had  his 
'•election  to  sue  the  defendants  on  their  implied 
promise  or  to  resort  to  the  indemnity  of  Russell. 

Mr.  S.  Stevens,  for  defendants.  The  evi- 
dence was  not  sufficient  to  entitle  the  plaintiff 
to  recover.  There  was  no  joint  liability  of  the 
defendants  to  the  plaintiff.  A.  Blanchard  and 
A.  Robertson  were  co-sureties  with  the  plaint- 
iff for  J.  Blanchard,  and  all  the  plaintiff  could 
claim  was  one  third  of  the  money  paid  from 
each  of  his  co-sureties,  and  that  only  in  a 
separate  action  against  each.  2  Poth.,  67-70  ; 
2  Bos.  &  P.,  268.  He,  however,  was  not  en- 
titled to  recover  upon  the  implied  promise, 
having  accepted  the  indemnity  of  D.  Russell, 
the  acceptance  of  which  destroyed  the  founda- 
tion of  an  implied  promise.  2  Poth.,  69;  2  T. 
R.,  100.  The  plaintiff  cannot  now  object  to  the 
disposal  made  of  the  cause  at  the  circuit,  hav- 
ing himself  contributed  to  the  error,  if  any 
happened.  The  court  will  not,  however,  for 
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this  cause,  grant  a  new  trial,  for  had  the  jury 
under  the  charge  of  the  judge  found  a  verdict 
for  the  defendants,  it  would  not  have  been  set 
aside. 

By  the  Court,  Sutherland,  J.  The  plaintiff 
was  properly  nonsuited.  The  evidence  I  think 
satisfactorily  shows  that  the  notes  were  made 
exclusively  for  the  benefit  of  John  Blanchard, 
and  that  Anthony  Blanchard  and  Robertson,  as 
well  as  the  plaintiff,  signed  merely  as  sureties. 

It  appears  from  the  testimony  of  Joseph 
Wells,  that  he  originally  applied  to  the  plaint- 
iff on  the  behalf  of  John  Blanchard,  to  induce 
him  to  sign  a  note  as  surety,  to  enable  Blanch- 
ard to  get  money  at  the  Rutland  Bank.  The 
witness  saw  the  plaintiff  and  told  him  John 
Blanchard  wished  to  get  *$1,000  from  f*435 
the  Rutland  Bank;  that  he  could  get  Robertson 
and  Anthony  Blanchard  to  sign  a  note  with 
him,  and  that  he  also  wished  to  obtain  the 
plaintiff's  signature.  The  plaintiff  agreed  to 
lend  his  responsibility  for  that  purpose,  if 
David  Russell  would  indemnify  him.  This 
seems  to  have  been  the  origin  of  the  loan  at  the 
Rutland  Bank,  and  the  notes  in  question  were 
given  for  the  purpose  of  paying  off  the  orig- 
inal loan,  and  the  proceeds  of  the  notes  were 
so  applied.  There  is  no  reason  to  suppose  that 
the  character  in  which  Anthony  Blanchard 
and  Robertson  signed  the  last  notes  was  dif- 
ferent from  that  in  which  the  first  was  signed, 
or  that  the  plaintiff  supposed  that  they  had  any 
interest  in  the  loan.  In  relation  to  the  first 
notes,  he  was  distinctly  informed  that  John 
Blanchard  wanted  the  money,  and  that  he 
could  get  Anthony  and  Robertson  to  sign  a 
note  with  him.  The  very  form  of  the  expres- 
sion implied  that  they  were  to  sign  merely  as 
sureties,  not  as  principals.  The  plaintiff  did 
not  sign  the  notes  upon  the  faith  of  their  re- 
sponsibility, for  he  insisted  upon  having  the 
guaranty  of  Mr.  Russell. 

If  Anthony  Blanchard  and  Robertson  were 
co-sureties  merely, with  the  plaintiff,  then  this 
action  certainly  cannot  be  maintained.  They 
are  individually  but  not  jointly  liable  for  their 
respective  proportions  of  the  amount  paid  by 
the  plaintiff.  He  must  bring  his  action  against 
each  for  his  aliquot  proportion.  Coceli  v.  Ed- 
wards, 2  Bos.  &  P.,  268. 

The  indemnity  exacted  by  the  plaintiff  from 
Mr.  Russell,  would  not  effect  his  right  to  re- 
cover in  this  action  if  the  defendants  hat!  all 
been  principals.  Although  he  had  collateral 
security,  and  might  not  have  loaned  his  credit 
without  it,  still  the  money  paid  by  him  would 
have  been  paid  in  judgment  of  law  at  the  re- 
quest and  for  the  benefit  of  the  defendants. 
The  case  of  Ttnutaint  v.  .\fiirtinimitt.  2  T.  R. , 
100,  cited  by  the  counsel  for  the  defendant, 
does  not  apply;  there  the  plaintiff.when  he  be- 
came bound  as  security  with  the  defendant, 
took  a  bond  from  the  defendant  himself,  con- 
ditioned for  the  payment  of  the  debt  to  the 
plaintiff,  for  which  he  had  become  bound  as 
surety  with  the  defendant.  Having  been  com- 
pelled to  pay  the  debt,  the  plaintiff  brought 
his  action  for  money  paid  to  his  use  against 
the  defendant.  The  court  *held,  that  [*4*J6 
he  could  not  sue  upon  the  implied  promise,  in- 
asmuch as  there  was  an  express  contract,  and 
that  under  seal,  to  pay  the  same  debt.  But  if 
the  bond  in  that  case  had  been  given  as  a  col- 
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lateral  guaranty  by  a  third  person,  I  apprehend 
the  plaintiff  would  have  found  no  difficulty  in 
recovering  against  his  principal,  upon  the  im- 
plied promise,  for  money  paid  to  his  use. 

The  plaintiff  strictly,  and  in  point  of  form, 
ought  not  to  have  been  nonsuited,  there  being 
other  defendants  against  whom  he  had  obtained 
a  default.  But  this  course  seems  to  have  been 
adopted  by  consent  of  all  parties  upon  the  trial, 
and  the  plaintiff  cannot  now  object  to  it. 

Motion  for  new  trial  denied. 

Cited  in— 10  Wend.,  506 ;  66  N.  Y.,  439 ;  11  Hun,  609 ; 
10  Barb.,  482. 


JACKSON,  ex  dem.  JENKINS, 

v. 

ROBINSON. 

Executors  and  Administrators — Jurisdiction  of 
Surrogate — Error  in  Proceedings  before,  Must 
be  Corrected  on  Appeal — Order  for  Safe  of  Real 
Estate — Application  for  Sale,  Time  of— Exem- 
plified Copy  Letters  of  Administration  Good 
Evidence — Notice  to  Quit. 

A  petition  for  the  sale  of  real  estate,  presented  by 
an  executor  or  administrator,  accompanied  by  an 
account  of  the  personal  estate  and  debts  of  the  tes- 
tator or  intestate,  is  sufficient  to  confer  jurisdiction 
upon  the  surrogate  in  a  proceeding1  relative  to  the 
sale  of  real  estate  for  the  payment  of  debts. 

The  error  or  irregularity  of  the  proceedings  before 
the  surrogate,  cannot  be  shown  in  a  collateral  ac- 
tion, but  must  be  corrected  on  appeal. 

One  of  several  administrators  has  a  right  to  ap- 
ply for  an  order  of  sale  of  the  real  estate  of  the  in- 
testate to  pay  debts. 

The  lapse  of  14  years  between  the  granting  of  ad- 
ministration and  an  application  to  a  surrogate  for 
the  sale  of  real  estate,  is  a  sufficient  cause  without 
explanation  for  the  rejection  of  the  application,  still 
if  the  surrogate  errs  in  entertaining  the  petition, 
his  error  can  be  corrected  only  on  appeal. 

An  exemplification  of  letters  of  administration 
from  the  surrogate's  office  is  good  evidence,  without 
accounting  for  the  non-production  of  the  original 
letters. 

Notice  to  quit  is  not  necessary  from  a  purchaser 
at  a  sale  by  virtue  of  a  surrogate's  order  for  the 
payment  of  debts,  to  a  person  in  possession  under  a 
conveyance  from  the  heirs  of  the  testator  or  intes- 
tate. 

Citations-1  R.  L.,450.  sec.  23:  3  Cow.,206;2  Ves.,235, 
287;  Toll.,  324: 11  Johns.,  16 ;  1  Wend.,  583;  Stark.  Ev., 
pt.  2, 151 ;  8  East,  187. 

THIS  was  an  action  of  ejectment,  tried  at 
Jefferson  Circuit  in  Dec.,  1828,  before  the 
Hon.  Nathan  Williams,   one  of   the   Circuit 
Judges. 

The  lessor  of  the  plaintiff  claimed  to  recover 
the  premises  in  question  under  a  deed  from  an 
437*]  administrator,  in  pursuance  *of  a  sale 
by  virtue  of  a  surrogate's  order,  directing  the 
real  estate  of  the  intestate  to  be  sold  for  the 
payment  of  his  debts.  The  intestate  died  in 
1813,  and  administration  of  his  estate  in  the 
same  year  was  granted  to  Huldah  Doolittle  and 
Joseph  McKee  by  the  then  surrogate  of  the 
County  of  Jefferson.  In  Jan.,  1827,  a  petition 
was  presented  to  the  surrogate  of  Jefferson  by 
McKee,  describing  himself  as  surviving  admin- 
istrator, stating  that  the  intestate  was  seised  at 
the  time  of  his  death  of  certain  real  estate ; 
that  the  petitioner  had  made  an  accountof  the 
personal  estate  and  of  the  debts  of  the  deceased, 
and  that  such  estate  was  insufficient  to  pay 
such  debts,  and  requesting  the  aid  of  the  sur- 
rogate in  the  premises ;  whereupon  an  order 
664 


was  made  by  the  surrogate,  requiring  all  per- 
sons interested  to  show  cause  before  him  on  the 
20th  Mar.  then  next,  why  so  much  of  the  real 
estate  should  not  be  sold  as  would  be  sufficient 
to  pay  the  debts  of  the  intestate.  On  the  day 
of  showing  cause  an  order  was  made  for  the 
sale  of  the  real  estate,  and  on  June  4,  1828,  an- 
other order  confirming  the  sale  had  in  pursu- 
ance of  the  previous  order,  and  directing  a 
deed  to  be  executed  to  the  purchaser  of  the  les- 
sor of  the  plaintiff;  and  on  July  5,  1828,  a  deed 
of  the  premises  in  question  was  accordingly 
executed  to  him  by  McKee  as  surviving  admin- 
istrator. 

The  granting  of  administration  was  proved 
by  an  exemplification  of  the  letters  of  admin- 
istration, under  the  hand  and  seal  of  office  of 
the  present  surrogate.  The  defendant  objected 
to  such  evidence  as  inadmissible,  insisting  that 
the  original  letters  should  be  produced;  the  ob- 
jection was  overruled.  The  several  orders  of 
the  surrogate  were  also  proved  by  exemplifica- 
tions. It  appeared  in  evidence  that  Huldah 
Doolittle,  the  administratrix, died  in  June, 1827. 
Upon  this  state  of  facts  the  defendant  objected 
to  the  sufficiency  of  the  evidence  to  entitle  the 
plaintiff  to  recover:  first,  because  the  adminis- 
tratrix did  not  unite  with  the  administrator  in 
the  application  to  the  surrogate  for  the  sale  of 
the  intestate's  estate;  and  secondly,  because  it 
had  not  been  shown  otherwise  than  by  the  re- 
citals in  the  orders  that  there  were  any  debts 
of  the  intestate,  that  there  was  a  deficiency  of 
assets  *to  pay  the  same,  or  that  theper-[*438 
sonal  property  had  been  applied  to  the  payment 
of  debts  and,  consequently,  that  enough  had  not 
been  shown  to  give  the  surrogate  jurisdiction  ; 
which  objections  were  overruled. 

The  defendant  then  produced  in  evidence  a 
deed  of  the  premises  in  question  from  the  heirs 
of  the  intestate  to  one  D.  S., bearing  date  Mar. 
6,  1827,  and  a  conveyance  from  the  grantees  in 
that  deed  to  the  defendant  in  this  cause,  bear- 
ing date  Mar.  21,  1828  ;  and  offered  to  prove, 
that  by  the  inventory,  affidavit  and  papers  pre- 
sented to  the  surrogate  by  the  administrator, 
on  his  application  for  an  order  of  sale,  it  did 
not  appear  that  at  the  time  of  such  application 
any  debts  remained  due  from  the  estate  of  the 
intestate  ;  and  that  it  did  appear  that  a  large 
amount  of  property  of  the  estate  of  the  intes- 
tate remained  undisposed  of  ;  and  also  that  by 
the  said  papers  it  did  appear,  and  that  it  was 
in  fact  true,  that  the  debts  for  the  payment  of  • 
which  the  administrator  applied  for  a  sale 
were  debts  created  by  and  accruing  to  the  ad- 
ministrator, for  services  rendered  and  expenses 
incurred  by  him  since  the  decease  of  the  intes- 
tate; which  evidence  was  objected  to,  and  over- 
ruled by  the  judge.  The  defendant  insisted 
that  he  was  entitled  to  notice  to  quit, which  ob- 
jection was  also  overruled  by  the  judge,  \vlio 
charged  the  jury  that  the  plaintiff  was  entitled 
to  recover;  the  jury  accordingly  found  a  ver- 
dict for  the  plaintiff,  to  set  aside  which  a  mo- 
tion was  now  made. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
exemplification  of  the  letters  of  administration 
ought  not  to  have  been  received  in  evidence, 
the  original  being  unaccounted  for.  They  are 
mere  letters  of  authority  given  to  and  remain- 
ing in  the  possession  of  the  administrators  and 
being  originals  should  be  produced  or  their  ab- 
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sence  accounted  for.  The  granting  of  such  let- 
ters is  not  a  proceeding  of  record,  and,  conse- 
quently, cannot  be  exemplified. 

Both  administrators  should  have  united  in 
the  petition  to  the  surrogate  for  the  sale  of  the 
real  estate.  The  words  "  any  executor  or  ad- 
ministrators, &c.,"  used  in  the  Statute,  1 R.  L., 
450,  sec.  23,  manifestly  apply  to  all  the  repre- 
439*]  sentatives  *of  any  particular  estate,  and 
not  to  a  single  representative  of  that  estate 
where  there  there  are  several  representatives. 
There  seems  to  be  a  distinction  as  to  the  pow- 
ers of  executors  and  administrators — one  exe- 
cutor may  do  an  act  which  shall  be  binding  on 
all,  but  the  rule  does  not  apply  to  administra- 
tors. Com.  Dig.,  tit.  Executors,  B,  12,  n.g. 

The  evidence  offered  to  show  that  the  surro- 
gate had  not  jurisdiction  ought  to  have  been 
received.  In  Dakin  v.  Hudson,,  6  Cow.,  221, 
it  was  held  that  it  should  be  shown  affirma- 
tively that' the  surrogate  had  power  to  make 
the  decree,  that  the  facts  upon  which  he  acted 
gave  him  jurisdiction  of  the  subject  matter  and 
of  the  persons  before  him.  What  is  necessary 
to  be  averred  must  be  proved  and  may  be 
negatived.  Evidence  in  contradiction  of  the 
records  of  tribunals  of  special  and  limited  ju- 
risdiction, showing  that  the  proof  necessary  to 
give  them  jurisdiction  was  not  exhibited,  is 
admissible.  19  Johns.,  39  ;  3  Cow.,  206  ;  11 
Johns.,  175.  It  may  be  shown  that  the  intes- 
tate at  the  time  of  his  death  was  not  an  inhab- 
itant of  the  county  where  the  letters  of  admin- 
istration were  granted  in  contradiction  of  the 
letters.  14  Johns.,  428.  So  it  may  be  shown 
in  the  appointment  by  a  surrogate  of  a  guard- 
ian to  an  infant  that  the  requisite  security  was 
not  given.  8  Cow.,  304.  In  a  proceeding 
against  a  man  for  leaving  his  wife  and  chil- 
dren a  charge  to  the  town,  it  is  allowed  to  him 
to  aver  and  prove  that  he  did  not  leave  his  wife 
and  children  a  charge,  notwithstanding  the 
fact  has  been  adjudicated  by  two  tribunals.  6 
Cow.,  234.  Allowing  the  surrogate's  decree  to 
be  prima  facie  evidence  of  the  facts  set  forth  in 
it,  a  party  affected  by  such  decree  is  not  es- 
topped from  controverting  and  contradicting 
such  facts. 

The  application  for  the  sale  of  the  real  estate 
ought  not  to  have  been  etertained  after  the 
lapse  of  14  years.  6  Johns  Ch. ,  360. 

The  defendant  was  entitled  to  notice  to  quit. 
17  Johns.,  158;  1  Id.,  45;  3  Cai.,  188;  1  Johns. 
Cas.,  153. 

Mr.  C.  P.  Kirkland,  for  plaintiff.  The 
evidence  of  the  granting  of  administration  was 
unnecessary  in  this  case;  but  if  necessary,  the 
44O*]*exemplification  was  sufficient  proof  of 
the  fact.  1  Phil.  Ev.,  289;  1  Stark.,  517;  8 
East,  187. 

The  surrogate  had  jurisdiction  of  the  sev- 
eral questions  raised  here,  and  it  was  his  prov- 
ince to  decide  them.  The  court  will  intend 
that  he  had  proper  evidence  to  justify  his  de- 
cree, which,  being  unappealed  from,  is  con- 
clusive. 6  Cow.,  494.  His  decision  is  resjudi- 
cata,  and  cannot  be  collaterally  questioned.  6 
Johns.  Ch. ,  381.  The  judgment  of  a  court  of 
exclusive  jurisdiction,  directly  on  the  point,  is 
conclusive.  1  Phil.  Ev.,  242.  Nothing  which 
might  have  been  insisted  on  by  way  of  appeal, 
can  be  urged  in  answer  to  the  evidence  fur- 
nished by  the  decree.  1  Stark.  Ev.,  253.  The 
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record  of  proceedings  in  a  court  of  limited  ju- 
risdiction, regular  and  correct  on  the  face  of  it, 
cannot  be  impeached  in  a  collateral  action.  8 
Johns.,  50;  8  Cow.,  178.  Had  the  defendant 
offered  to  show  that  the  letters  of  administra- 
tion were  not  granted  in  Jefferson  Co.,  the 
order  for  sale  being  made  by  the  surrogate  of 
that  county,  such  evidence  would  have  been 
admissible,  for  it  would  have  attacked  the 
jurisdiction  of  the  surrogate;  but  the  evidence 
offered  by  him  affecting  the  exercise  of  the 
jurisdiction,  was  incompetent  and  properly  ex- 
cluded. 

The  sale  to  the  lessor  of  the  plaintiff  devest- 
ed  the  title  of  the  heirs  of  the  intestate,  and  of 
all  persons  claiming  under  them.  1  R.  L.,  450, 
sec.  24;  6  Johns.  Ch.,  381;  20  Johns.,  420. 
Consequently,  the  defendant  was  not  entitled  to 
notice  to  quit. 

By  the  Court,  Marcy,  J.  However  extra- 
ordinary or  erroneous  be  the  determination  and 
proceedings  of  a  court  of  limited  authority,  if 
it  acts  within  its  proper  jurisdiction  as  to  the 
subject-matter,  place  and  person,  its  judgment 
or  decree  cannot  be  impeached  or  invalidated 
in  a  collateral  action. 

This  case  presents  the  question — what  is  nec- 
essary to  give  a  surrogate  jurisdiction  where 
real  estate  is  directed  to  be  sold  to  supply  a 
deficiency  in  the  assets  to  pay  the  debts  of  a 
testator  or  intestate  ?  The  argument  on  behalf 
of  the  defendant  seemed  to  proceed  on  the  as- 
sumption that  an  actual  deficiency  in  the  as- 
sets must  exist  in  order  to  confer  jurisdiction. 
*By  an  examination  of  the  Act  Rela-  [*44 1 
tive  to  the  Court  of  Probates,  1  R.  L.,  450,  sec. 
23,  it  will  be  found  that  the  surrogate,  if  he  be 
the  officer  for  the  county  in  which  probate  of 
the  will  or  letters  of  administration  were  grant- 
ed, is  required  to  act  on  the  sugeestion  of  an 
administrator  or  executor  of  a  deSciency  of  as- 
sets, and  on  receiving  an  account  of  the  per- 
sonal estate  and  debts  of  the  deceased.  He 
thus  acquires  jurisdiction  of  the  subject-mat- 
ter. Notice  is  then  required  to  be  given  for 
persons  interested  to  show  cause  against  grant- 
ing the  order  for  the  sale  of  the  real  estate. 
After  hearing  the  proofs  and  allegations  of  the 
executors  or  administrators  and  other  persons 
interested  in  the  estate,  the  surrogate  is  to  ex- 
amine into  and  determine  the  question  wheth- 
er there  is  personal  property  sufficient  to  pay 
the  debts  or  not;  and  if  he  finds  there  is  not 
enough  for  that  purpose,  he  orders  a  sale.  ID 
deciding  upon  the  sufficiency  of  the  assets,  he 
acts  judicially,  and  an  error  in  this  matter  does 
not  affect  his  jurisdiction.  It  would  no  more 
invalidate  his  subsequent  proceedings  than  a 
mistake  as  to  any  other  matter  submitted  to  his 
examination  and  decision.  He  has  not  only 
authority,  but  it  is  his  duty  to  settle  that  ques- 
tion. It  he  errs,  his  determination  may  be  re- 
viewed and  reversed  on  an  appeal;  his  pro- 
ceedings are  not  void,  but  voidable  only.  ft 
Cow.,  206. 

It  was  not  made  a  question  but  that  the  sur- 
rogate of  Jefferson  County  was  the  proper  offi- 
cer to  entertain  the  application,  and  to  make 
the  order  for  the  sale  in  case  a  sale  was  prop- 
er; but  it  was  contended  that  all  the  adminis- 
trators should  have  joined  in  the  application. 
Where  there  are  several  executors,  the  acts  of 
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any  one  are  deemed  in  law  to  be  the  acts  of  all. 
2  Ves.,  Sr.,  267;  Toll.,  324.  A  distinction  in 
this  respect  between  executors  and  administra- 
tors is  found  in  some  books.  Comyn  does  not 
notice  it,  and  I  believe  if  it  ever  was  estab- 
lished, it  is  now  exploded.  It  was  denied  in 
the  case  of  Jacomb  v.  Harwood,  2  Ves.,  Sr., 
265;  and  this  court  has  passed  on  that  ques- 
tion and  said  that  executors  and  administrators 
stand  on  the  same  ground,  and  their  powers 
and  responsibilities  in  respect  to  each  other, 
are  the  same.  Douglass  v.  Satterlee,  11  Johns., 
16:  Murray  v.  Blatchford,  1  Wend.,  583.  If 
442*]  these  cases  were  *not  sufficient  to  au- 
thorize us  to  disregard  the  supposed  difference, 
it  would,  I  apprehend,  be  very  difficult  to  sus- 
tain it  by  anything  like  substantial  reasons. 
The  nature  of  their  offices,  certainly  so  far  as 
the  personal  estate  is  concerned,  is  so  much 
alike  that  it  affords  no  occasion  to  apply  to  the 
one,  in  deciding  upon  their  acts,  a  rule  which 
is  inapplicable  to  the  other. 

The  phraseology  of  the  section  directing  the 
proceedings  where  the  real  estate  is  to  be  sold, 
would  justify  an  application  by  one  adminis- 
trator, if  the  general  rule  was  that  where  there 
are  several  they  must  act  conjointly.  It  is,  that 
"when  any  executor  or  administrator,  &c., 
shall  discover  or  suspect "  a  deficiency  in  the 
personal  estate  of  his  testator  or  intestate  to 
pay  the  debts,  &c.,  he  may  make  the  applica- 
tion in  the  manner  therein  provided.  Upon 
general  principles,  and  by  the  construction  of 
the  statute,  I  am  satisfied  that  a  single  admin- 
istrator, when  he  has  an  associate,  has  the 
right  to  call  in  the  aid  of  the  surrogate  of  the 
proper  county  to  sell  real  estate,  to  supply  the 
deficiency  in  the  personal  estate,  to  pay  the 
debts  of  the  intestate. 

Some  minor  questions  are  raised  in  this  case 
upon  which  we  ought  to  express  our  views.  It 
is  certain  that  an  unreasonable  length  of  time 
elapsed  between  the  granting  of  the  letters  of 
administration  and  the  period  when  the  pro- 
ceedings were  instituted  for  the  sale  of  the  real 
property.  This  might  have  been  and,  with- 
out some  explanation,  should  have  been  a  rea- 
son for  the  surrogate  to  reject  the  application. 
The  law  fixes  no  definite  limits  within  which 
the  proceedings  must  be  commenced;  we  can- 
not, therefore,  say  that  they  are  void.  The 
time  is  left  to  the  discretion  of  the  officer,  and 
his  error,  if  any,  in  relation  to  it,  can  be  cor- 
rected only  on  appeal. 

The  judge  erred,  it  is  said,  in  receiving  an 
exemplified  copy  of  the  letters  of  administra- 
tion without  evidence  or  suggestion  of  the  loss 
of  the  original.  Where  the  judgment,  decree 
or  proceeding  of  a  court  of  record  is  to  be 

S  roved,  it  may  be  done  by  producing  the  orig- 
ml  or  a  copy  duly  authenticated.  Stark. 
Ev.,  pt.  2,  151.  This  is  the  general  rule.  I 
cannot  find  that  there  is,  nor  do  I  know  why 
443*]  *there  should  be  an  exception  to  it  in 
relation  to  the  records  of  surrogates'  courts. 
The  letters  of  administration  granted  to  M'Kee 
and  Doolittle,  were  recorded,  perhaps  I  might 
say,  were  copies  of  the  record.  Ld.  Ellenbor- 
ough,  in  the  case  of  Alden  v.  Keddell,  8  East, 
187,  said  that  the  letters  of  administration  were 
only  a  copy  of  the  original  minutes  of  the 
•court.  In  that  case  the  book  of  Acts  directing 
letters  to  be  issued,  was  received  as  evidence 


that  letters  had  been  granted.  I  think  the 
judge  decided  correctly  in  receiving  the  ex- 
emplification of  the  letters  of  administration  in 
this  case. 

The  want  of  notice  to  quit  did  not,  in  my 
opinion,  form  an  objection  to  the  plaintiff's 
recovery.  The  question  of  notice  can  never 
arise  where  the  relation  of  landlord  and  tenant 
does  not  exist.  The  defendant  was  not  in  pos- 
session as  tenant  of  the  lessor.  He  did  not 
enter  by  his  permission  or  with  his  acquies- 
cence ;  nor  did  he  enter  under  any  person  from 
whom  the  lessor  claimed  title.  The  lessor's 
title  did  not  come  from  the  heirs,  but  from  the 
ancestor,  and  overreached  the  title  of  the  heirs. 
The  statute  declares  that  the  sale,  by  order  of 
the  surrogate,  conveys  a  title  to  the  purchaser 
valid  and  effectual  against  the  heirs  and  devi- 
sees, and  all  claiming  from  or  under  them. 
There  is  no  pretense  for  saying  that  the  relation 
of  landlord  and  tenant  exists,  or  ever  did  exist, 
between  the  lessor  or  those  from  whom  he 
claims  and  the  defendant,  or  those  under  whom 
he  held  ;  and  therefore,  no  notice  to  quit  could 
be  required. 

Motion  for  new  trial  denied. 

Followed— 12  Wend.,  536- 

Distinguished— 13  Wend.,  472  (28  Am.  Dec.,  476); 
Hill.  138  (37  Am.  Dec.,  304). 

Jurisdiction— Surrogate.  Cited  in— 10  Wend.,  445 : 
5  N.  Y.,  513 :  10  Barb.,  482 ;  28  Barb.,  417 ;  31  Barb., 
669 :  2  Sweeney,  580 ;  3  Wall.,  405 ;  46  Ind.,  112. 

Surrogate— Proceedings,  when  voidable— not  void 
for  error.  Cited  in— 20  Wend.,  246  (32  Am.  Dec., 
535) ;  2  Edw.,  262 ;  16  N.  Y.,  185;  26  N.  Y.,  62 ;  6  Bos., 
487 :  41  Ind.,  564;  47  Am.  Dec.,  59  (2  Doug.,  433). 

Also  Cited  in— 13  Hun,  208 ;  23  Hun,  121 ;  12  Barb., 
405 ;  1  Bradf.,  20, 187. 


WILLIAMS 

v. 

CRARY,  Surviving  Executor,  &c.,  of 
MARY  WILLIAMS. 

Legacy —  When  Deemed  Satisfaction  of  Pre-exist- 
ing Debt —  Unliquidated  Account — Parol  Proof 
of  Testator's  Intention. 

Where  A  was  bound  by  bond  to  pay  B  during  her 
life  an  annuity  of  $1,000,  and  at  the  time  of  the  de- 
cease of  B  the  sum  due  upon  the  bond  was  $4,000,  it 
was  held,  that  A^was  not  entitled  to  recover  an  un- 
settled demand  of  $1,500  against  the  estate  of  B,  not- 
withstanding that  the  bond  had  been  canceled,  in 
pursuance  of  a  direction  in  the  will  of  B  that  it 
should  be  so  canceled  on  *the  payment  by  A  [*444 
of  $1,600 ;  the  testamentary  provision  in  relation  to 
the  bond  being  considered  not  as  a  legacy  but  as  a 
proposition  of  a  settlement  of  all  claims  and  de- 
mands between  A  and  B ;  and  it  was  holden  that  A 
was  not  entitled  to  recover  even  for  demands  arising 
after  the  making  of  the  will. 

Parol  proof  of  the  intention  of  the  testator  may 
in  such  cases  be  resorted  to,  not  to  give  a  construc- 
tion to  the  language  of  the  will,  but  to  prove  ci  rcum- 
stances  whereon  to  found  inferences  or  presump- 
tions. 

A  legacy  given  by  a  debtor  to  his  creditor  will  not 
be  deemed  ii  satisfaction  of  a  pre-existing  debt,  un- 
less it  appears  to  have  been  the  intention  of  the  tes- 
tator that  it  should  so  operate. 

Citations-5  Cow..  368;  8  Cow.,  246;  Toll.,  336;  2 
Fonbl.,  330,332;  3  Atk.,  68,  96;  2  Salk.,  508;  1  Salk., 
155 ;  2  Ves.,  593 :  2  Atk.,  300 ;  2  Ves.,  635 :  1  P.  Wms., 
410,  n.,  1 ;  2  P.  Wms.,  553 ;  3  P.  Wms.,  355 ;  12  Mass., 
391 ;  13  Serg.  &  R.,  60 ;  7  Ves.,  258;  2  Wend.,  483. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Washington  Circuit  in  Nov.,  1828,  before 
the  Hon.   Esek  Cowen,   one  of  the    Circuit 
Judges. 
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The  plaintiff  proved  an  account  of  moneys 
paid  and  services  rendered  to  the  testatrix, 
amounting  to  nearly  $1,500.  On  the  part  of 
the  defendant,  it  was  shown  that  on  Aug.  6, 
1806,  the  plaintiff  executed  to  the  testatrix  his 
bond  in  the  penal  sum  of  $15,000,  conditioned 
for  the  payment  of  the  sum  of  $1,000  annually 
to  the  testatrix  during  her  natural  life  ;  which 
bond  was  accompanied  by  a  mortgage  as  col- 
lateral security.  Apr.  21,  1819,  the  testa- 
trix made  and  executed  her  last  will  and  testa- 
ment, whereby,  after  directing  the  payment  of 
her  just  debts,  and  giving  and  bequeathing 
legacies  to  sundry  persons  to  the  amount  or 
about  $39, 000,  she  directed  as  follows:  "When- 
ever Col.  John  Williams,  of  Salem  aforesaid 
(the  plaintiff  in  this  cause),  shall  pay  to  my 
executors  the  sum  of  $1,600,  then  I  order  and 
direct  that  my  said  executors  shall  cause  satis- 
faction to  be  entered  of  record  of  the  mortgage 
which  I  hold  against  the  said  Williams,  and 
the  bond  accompanying  the  same  to  be  can- 
celed and  given  up  to  him."  The  testatrix  died 
Aug.  19,  1819.  It  further  appeared  that  from 
the  date  of  the  bond  until  the  time  of  her  death, 
the  testatrix  resided  with  the  plaintiff,  and  that 
the  sum  of  $1,000  was  anually  paid  to  her  up 
to  Aug.  6,  1815  ;  alter  which  period  there  was 
an  indorsement  on  the  bond  purporting  that 
the  interest  on  the  same  had  been  paid  up  to 
Aug.,  1818,  and  $260  towards  the  accruing  in- 
stallments. At  the  time  of  the  decease  of  the 
testatrix,  there  was  about  the  sum  of  $4,000 
due  to  her  on  the  bond.  The  defendant  proved 
445*]  *that  in  the  winter  preceding  the  death 
of  the  testatrix,  a  conversation  was  had  be- 
tween the  plaintiff  and  the  testatrix,  in  which 
the  plaintiff  spoke  to  her  about  a  settlement  to 
be  made  between  them  ;  upon  which  occasion 
the  testatrix  said  to  the  plaintiff:  "You  need 
not  give  yourself  any  trouble  about  that ;  at 
my  death,  it  will  be  done  to  your  satisfaction." 
This  evidence  was  objected  to  by  the  plaintiff 
as  inadmissible,  but  the  objection  was  over- 
ruled. The  witness  also  by  whom  this  con- 
versation was  proved  was  objected  to  as  in- 
competent, being  a  legatee ;  but  she  having 
been  previously  called  and  examined  by  the 
plaintiff,  the  judge  ruled  that  the  plaintiff  was 
estopped  from  objecting  to  her  as  a  witness. 
After  the  death  of  the  testatrix,  the  plaintiff 
paid  to  her  executors  the  sum  of  $1,600  speci- 
fied in  the  will,  and  requested  satisfaction  of 
record  to  be  entered  of  the  mortgage,  and  the 
bond  to  be  canceled,  according  to  the  directions 
of  the  will ;  which  was  accordingly  done,  ex- 
cept that  the  executors  refused  to  deliver  up 
the  bond.  In  1823  the  plaintiff  commenced 
this  suit ;  his  account  for  moneys  paid,  &c.. 
extending  from  1807  until  the  decease  of  the 
plaintiff. 

The  judge  ruled  that  the  evidence  should  be 
submitted  to  the  jury  to  pass  upon  the  in- 
tention of  the  parties;  i.  e.,  whether  the  be- 
quest to  the  plaintiff  should  be  in  payment  of 
all  demands  up  to  the  date  of  the  will.  If  they 
should  find  such  intention  (and  he  expressed 
his  opinion  that  the  evidence  would  fully  war- 
rant such  finding),  that  then  none  of  the 
charges  in  the  plaintiff's  account,  of  a  date 
anterior  to  the  will,  ought  to  be  allowed  ;  to 
this  decision  the  plaintiff's  counsel  excepted. 
And  he  further  ruled  that  the  evidence  given 
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was  no  defense  to  that  part  of  the  plaintiffs 
demand  which  accrued  subsequent  to  the  date 
of  the  will  ;  to  this  decision  the  defendant  ex- 
cepted. The  judge  instructed  the  iury  ac- 
cording to  the  above  decisions.and  advised  them 
to  find  for  the  plaintiff  such  part  of  his  account 
as  accrued  subsequent  to  the  date  of  the  will. 
The  jury  found  for  the  plaintiff  for  the  sum  of 
$296.73.  A  motion  was  now  made  to  set  aside 
the  verdict. 

*Mr.  J.  Crary,  in  pro.  per.  No  [*446 
bequest  was  made  by  the  testatrix  to  the  plaint- 
iff in  this  cause.  The  direction  in  the  will  to 
the  executors  to  cancel  the  bond  and  mortgage 
on  the  plaintiff's  payiug  the  sum  of  $1,600,  was 
manifestly  intended  by  the  testatrix  as  a  closing 
of  all  accounts  between  her  and  the  plaintiff! 
He  was  indebted  to  the  estate  near  $4,000.  the 
utmost  extent  of  his  demand  against  it  ia 
$1,500.  The  proposition  in  the  will  is,  pay  $1,600 
and  you  shall  be  discharged  from  the  residue; 
he  accepted  the  offer  and  is  barred  from 
now  setting  up  any  demand  against  the  estate. 
The  parol  evidence  was  proper  to  show  the  cir- 
cumstances in  reference  to  which  the  provision 
was  made  in  the  will.  The  witness  proving 
the  conversation  was  competent,  having  be- 
fore been  called  by  the  plaintiff.  2  Wend., 488. 

Mr.  S.  Stevens,  for  plaintiff.  The  direc- 
tion to  cancel  the  bond  and  mortgage  is  a  leg- 
acy; it  is  a  specific  legacy  on  condition;  and  a 
legacy  can  never  be  presumed  to  be  in  pay- 
ment of  a'  debt  accruing  subsequent  to  the 
making  of  the  will  by  which  the  legacy  is  giv- 
en. The  verdict  here  is  found  only  for  such 
part  of  the  plaintiff's  account  as  accrued  sub- 
sequent to  the  making  of  the  will,  and  ought 
not,  therefore,  to  be  set  aside. 

The  plaintiff  having  complied  with  the  con- 
dition entitling  him  to  a  canceling  of  the  bond 
and  mortgage,  had  a  right  to  demand  payment 
of  his  account  against  the  testatrix.  The  bond 
being  discharged  there  was  an  end  to  his  in- 
debtedness, and  there  was  no  longer  a  set-off. 

Parol  evidence  of  the  intention  of  the  testa- 
trix ought  not  to  have  been  received,  there  be- 
ing no  pretense  of  ambiguity  in  the  will.  The 
intent  of  the  testatrix  must  be  gathered  from 
the  will  alone.  The  demand  of  the  plaintiff 
was  an  unsettled  account;  the  testatrix  direct- 
ed her  just  debts  to  be  paid;  she  made  a  specific 
legacy  to  the  plaintiff,  available  to  him  upon 
certain  conditions,  and  there  is  nothing  in  the 
will  to  show  that  she  intended  it  in  payment 
of  the  demands  he  had  against  her.  1  Johns. 
Oh.,  231;  S.  C.,  in  error,  14  Johns.,  1. 

*The  witness  who  proved  the  con-  [*447 
versation  between  the  parties  was  incompetent 
to  testify  for  the  defendant,  although  she  had 
previously  been  called  by  the  plaintiff.  The 
defendant  examining  her  to  a  new  and  distinct 
fact  made  her  his  own  witness.  But  if  this  tes- 
timony is  admissible,  it  related  only  to  the  ac- 
counts between  the  parties  at  the  time  of  the 
conversation,  and  could  not  possibly  have  had 
reference  to  accounts  subsequently  accruing. 

By  the  Court,  Savage.  Ch.  J.  This  cause 
has  already  been  twice  before  the  court.  At 
first  it  came  up  on  a  demurrer  to  the  defend- 
ant's third  plea.  5 Cow.,  8«8.  That  plea  stated 
the  execution  of  the  bond,  the  provision  in  the 
will,  the  balance  due  on  the  bond,  the  pay- 
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ment  of  the  $1,600  and  the  canceling  the  bond 
and  mortgage,  claiming  the  balance  of  $2,400 
to  be  set  off  against  the  plaintiff's  demand. 
The  plea  was  held  bad,  both  in  form  and  sub- 
stance, because  a  set-off  could  not  be  pleaded 
under  our  statute;  and  if  it  could,  a  bond 
which  was  canceled  could  not  be  considered  a 
subsisting  demand  which  could  be  set  off. 
Sutherland,  J.,  in  giving  the  opinion  of  the 
court,  observes,  that  the  provision  in  the  will 
was  not  pleaded  as  a  legacy;  that  although  it 
is  a  general  rule  that  a  legacy  given  by  a  debt- 
or to  his  creditor  which  is  equal  to  or  greater 
than  the  debt,  shall  be  considered  as  a  satisfac- 
tion of  it;  yet  that  courts  have  always  seized 
upon  any  circumstances  to  repel  the  presump- 
tion that  such  was  the  intention  of  the  testator; 
and  that  here  was  a  running  account;  that  the 
testatrix  did  not  know  the  amount  of  the 
plaintiff's  demand ;  that  the  plea  was  argumenta- 
tive, and  contained  no  issuable  averment  upon 
which  a  material  question  could  have  been  pre- 
sented for  trial. 

The  cause  was  then  referred  to  referees,  who 
reported  in  favor  of  the  plaintiff  $470.90,  and 
stated  that  they  considered  the  legacy  in  the 
will  as  a  satisfaction  of  all  demands  due  from 
the  testatrix  to  the  plaintiff  anterior  to  the  date 
of  the  will,  and  no  other;  the  report  being  for 
what  accrued  afterwards,  with  interest  after 
the  death  of  the  testatrix.  On  a  motion  to  set 
aside  this  report,  the  facts  in  relation  to  this 
testamentary  provision  appeared  different  from 
448*]  what  they  *were  averred  in  the  plea, 
which  had  been  decided  to  contain  no  legal  de- 
fense. In  addition  to  the  production  of  the 
will,  and  the  fact  that  the  plaintiff  had  accept- 
ed the  terms  and  complied  with  the  condition 
proposed,  parol  evidence  was  introduced  to 
show,  not  only  the  intention  of  the  testatrix, 
but  the  understanding  of  the  plaintiff;  and  a 
witness  teslified  that  during  the  last  illness  of 
the  testatrix,  frequent  conversations  took  place 
between  the  plaintiff  and  the  testatrix  on  the 
subject  of  a  settlement,  both  before  she  went  to 
N.  Y.  the  last  time  and  afterwards,  when  the 
testatrix  told  the  plaintiff  "that  there  was  a 
bond  which  she  held  against  him.  which  on 
her  death  would  be  given  up  to  him;  that  would 
satisfy  him  for  his  trouble  and  expense;  that 
no  arrangement  would  be  necessary;  that  a  set- 
tlement was  unnecessary;  and  that  at  her  death 
he  would  be  satisfied.  When  he  spoke  to  her 
about  the  settlement,  he  mentioned  the  jour- 
neys and  various  expenses  he  had  been  at  for 
her,  she  said  that  he  would  be  satisfied  for 
them  on  her  death,  when  the  bond  would  be 
given  up  to  him."  Wood  worth,  J.,  in  deliver- 
ing the  opinion  of  the  court  on  the  motion  to 
set  aside  the  report  of  the  referees,  8  Cow.,  246, 
states  the  evidence  more  fully,  and  comes  to 
the  conclusion  that  the  bequest  in  the  will  was 
not  intended  as  a  donation;  but  that  it  was  in- 
tended by  the  testatrix,  and  understood  by  the 
plaintiff,  as  an  appropriation  of  $2,400,  due 
her,  to  satisfy  his  account;  that  such  appropri- 
ation had  been  applied  by  the  plaintiff  accord- 
ing to  the  mutual  understanding  of  both  par- 
ties, and  that  his  claim  was  thereby  extin- 
guished; and  that  the  plaintiff  had  been  fully 
paid,  and  had  no  right  to  recover.  I  have  been 
thus  minute  in  order  to  show  that  the  questions 
heretofore  presented  in  this  cause  were  entirely 
668 


dissimilar,  and  also  that  neither  of  them  pre- 
sented the  precise  point  which  is  now  to  be  de- 
cided. 

On  the  last  trial,  the  witness  who  proved  the 
conversation  between  the  plaintiff  and  the  tes- 
tatrix states  only  what  passed  before  the  mak- 
ing the  will.  When  urged  to  a  settlement  by 
the  plaintiff,  the  testatrix  says:  "You  need  not 
give  yourself  any  trouble  about  that;  at  my 
death  it  will  be  done  to  your  satisfaction."  The 
witness  was,  probably,  not  examined  as  to  con- 
versations subsequent  to  the  making  of  the  will. 
*The  judge  at  the  circuit  considered  [*44J> 
the  testamentary  provision  in  this  case  a  leg- 
acy; as  such  he  held  it  an  extinguishment  of 
the  plaintiff's  account  prior  to  the  making  the 
will;  but  not  so  as  to  that  part  of  it  which  ac- 
crued subsequently.  The  plaintiff's  counsel 
insisted  that  he  was  entitled  to  both  his  de- 
mand and  the  legacy. 

It  is  laid  down  as  a  general  rule  on  this  sub- 
ject, that  a  legacy  given  by  a  debtor  to  his 
creditor,  which  is  equal  to  or  greater  than  the 
debt,  shall  be  considered  as  a  satisfaction  of  it. 
Toll,  336;  2  Fonbl.,  330.  This  rule  is  admit- 
ted by  all  the  cases;  though  all  the  courts  seem 
to  express  great  dissatisfaction  with  it,  and  en- 
deavor to  distinguish  cases  out  of  it,  upon 
slight  circumstances  indicating  an  intention 
of  the  testator  that  the  legatee  shall  have  both 
the  debt  and  the  legacy;  as  where  the  will  con- 
tains the  words,  "  after  debts  and  legacies  are 
paid,  then  I  give,"and  words  of  similar  import. 
3  Atk. ,  68,  96.  If  the  legacy  be  less  than  the 
debt;  if  it  is  contingent;  if  the  debt  be  un- 
liquidated, &c.  ;  if  it  be  contracted  after  the 
legacy  given,  it  is  no  saiisfaction.  The  truth 
is,  there  are  so  many  exceptions  that  the  rule 
on  this  subject  seems  to  be,  that  a  legacy  shall 
not  be  deemed  a  satisfaction  of  a  pre-existing 
debt,  unless  it  appears  to  have  been  the  inten- 
tion of  the  testator  that  it  should  so  operate. 
These  cases,  therefore,  depend  on  their  own 
circumstances ;  and  when  a  legacy  has  been 
decreed  to  go  in  satisfaction  of  a  debt,  it  must 
be  grounded  upon  some  evidence,  or  at  least 
a  strong  presumption,  that  the  testator  did 
so  intend  it.  A  court  of  equity  will  carry 
into  effect  the  intention  of  the  testator  and, 
therefore,  the  intention  is  what  controls. 
Fonbl.,  332,  and  cases  cited.  Cranmer's case,  2 
Salk.,  508,  exemplifies  the  rule  on  this  subject. 
The  testator  owed  Cranmer  £50,  and  made  a 
will,  giving  him  a  legacy  of  £500;  she  then 
borrowed  £150  more  and  died.  The  Master  of 
the  Rolls  held  the  legacy  a  payment  of  both 
debts ;  but  Ld.  Chancellor  Harcourt  reversed 
the  decree,  saying  that  "  a  man  shall  not  be 
prevented  by  a  court  of  equity  from  doing  with 
his  own  as  he  pleases;  and  when  he  says  he 
gives  a  legacy,  they  cannot  say  he  pays  a  debt." 
"Note,"  says  the  reporter,  "  in  all  these  cases 
*the  intention  of  the  party  ought  to  be  [*45O 
the  rule  ; "  and  the  different  circumstances 
above  mentioned  are  relied  on  as  showing  what 
was  the  intention  of  the  testator.  1  Salk.,  155. 
In  Cuthbert  v.  Peacock,  2  Ves.,  593:  Ld.  Chan- 
cellor Cowper,  said  :  "  The  construction  of 
making  a  gift  a  satisfaction  had  in  many  cases 
been  carried  too  far;  that  it  was  reasonable  in 
such  cases  to  admit  of  parol  proof  as  to  the  tes- 
tator's intention."  It  is  not  necessary  to  state 
particularly  each  case  ;  but  the  rule  as  above 
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recognized,  with  some  of  its  exceptions,  will 
be  found  in  the  following  cases  :  Nichols  v. 
Judson,  2  Atk.,  300;  2  Ves.,  Sr.,  635,  Chancey's 
case;  1  P.  Wras.,  410,  n,  1  ;  2  P.  Wms.,  553; 
3/d.,  355. 

In  the  case  of  Strong  v.  Webster,  12  Mass. ,  891, 
the  plaintiff  was  permitted  to  recover  a  debt 
upon  the  general  doctrine  which  has  been  above 
quoted;  and  the  circumstances  which  made  it 
an  exception  were,  that  the  legacy  was  not  as 
much  as  the  debt,  and  the  testator  intended  his 
debts  and  legacies  should  be  paid  before  the 
residuary  legatees  should  take  anything.  The 
same  doctrine  prevails  in  Pa.,  3  Serg.  &R.,  60, 
In  the  case  of  Plume  v.  Plume,  7  V es. ,  258,  a 
son  who  had  carried  on  business  under  his  fa- 
ther, with  an  intention  to  be  remunerated  at 
his  father's  death  by  a  provision  in  his  favor, 
is  not  a  creditor.  This  case  recognizes  the  gen- 
eral doctrine.  The  intention  there  was  drawn 
from  the  provisions  of  the  will,  and  it  was  clear 
that  the  testator  did  not  consider  his  son  as  a 
creditor.  If,  therefore,  the  provision  in  this 
will  is  to  be  considered  a  legacy  in  favor  of  the 
plaintiff,  then  the  rule  should  be  applied  as  re- 
ferred to  in  the  numerous  cases  on  this  subject, 
and  recognized  by  this  court  when  this  ques- 
tion was  considered  on  the  pleadings.in  5  Cow. , 
368.  In  that  event,  there  are  circumstances 
both  ways.  The  legacy,  if  we  so  call  it,  is  much 
more  than  the  debt  and,  therefore,  should  ex- 
tinguish it;  but,  on  the  other  hand,  the  will  di- 
rects the  payment  of  the  debts,  and  part  of  the 
demand  accrued  subsequent  to  the  will. 

There  is  a  striking  dissimilarity  between  this 
clause  of  the  will  and  all  the  legacies  given  in 
it.  In  all  of  them,  except  this,  the  language  is, 
"I  give  and  bequeath,"  or,  "I  give;"  but  the  ar- 
ticle in  question  contains  no  such  words;  itcon- 
451*]  tains  *a  distinct  proposition:  "When- 
ever Col.  John  Williams,  of  Salem  aforesaid, 
shall  pay  to  my  executors  the  sum  of  sixteen 
hundred  dollars,  then  I  order  and  direct  that 
my  said  executors  shall  cause  satisfaction  to  be 
entered  of  record  of  the  mortgage  which  I  hold 
against  the  said  Williams,  and  the  bond  accom- 
panying the  same  to  be  canceled  and  given  up 
to  him."  Is  this  a  legacy  ?  If  so,  what  is  the 
amount  ?  There  is  not  a  word  in  the  will  ex- 
plaining it.  If,  therefore,  we  are  ever  to  un- 
derstand it,  we  must  seek  explanations  from 
parol  testimony.  Parol  testimony  is  inadmis- 
sible for  some  purposes,  but  for  others  it  is  in- 
dispensable. It  cannot  be  received  to  give  a 
construction  to  the  language  of  a  will,  but  to 
prove  circumstances  from  which  the  court  may 
draw  inferences  or  presumptions.  Without 
parol  proof,  it  does  not  appear  what  the  indebt- 
edness was.  The  only  inference  deducible  from 
the  will  itself  on  that  subject  is.that  the  plaintiff 
owed  the  testatrix  much  more,  in  her  estima- 
tion, but  she  was  willing  to  accept  $1,600  and 
balance  the  account:  but,  if  he  thought  other- 
wise, it  was  optional  with  him  to  accept  her 
proposition,  or  to  resort  to  a  legal  mode  of  as- 
certaining the  true  balance.  The  phraseology, 
I  think,  forbids  the  idea  that  any  specific  leg- 
acy was  intended;  if  that  was  her  intention,  it 
was  easy  to  say  that  out  of  the  amount  due  her 
she  gave  him  $2,500.  But  that  was  not  her 
meaning  ;  she  knew  that  she  had  lived  with 
him  for  upwards  of  twelve  years,  and  managed 
his  domestic  concerns  with  ability  and  econ- 
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omy ;  that  he  had  performed  many  acts  of  kind- 
ness and  filial  affection  towards  her,  and  that 
more  would  be  necessary  in  her  then  declining 
state  of  health;  that  he  owed  her  near  $4,000 
upon  his  bond;  and  she  intended  to  make  him 
a  liberal  compensation,  by  allowing  $2,400  for 
services  and  expenses  which  he  now  charges  at 
less  than  $1,500. 

Thus  far  I  have  stated  the  conclusion  which 
would  naturally  be  drawn  from  the  case  as 
presented,  with  the  exception  of  Nancy  Mc- 
Farland's  testimony  as  to  what  passed  between 
the  plaintiff  and  the  testatrix  on  this  subject. 
Before  she  left  home  to  make  her  last  visit  to 
N.  Y.,  the  plaintiff  was  anxious  to  have  a  set- 
tlement and  spoke  to  her  on  the  subject ;  her 
answer  I  have  before  quoted,  but  repeat  it  here; 
"You  need  not  give  yourself  anyf*452 
trouble  about  that;  at  my  death  it  will  be  done 
to  your  satisfaction."  What  was  it  that  he  need 
not  trouble  himself  about,  and  which  would  be 
done  at  her  death  to  his  satisfaction?  In  terms 
it  was  a  settlement.  No  intimation  that  a  leg- 
acy would  be  given  to  him,  but  that  at  her 
death  he  would  find  a  settlement  of  his  account 
to  his  satisfaction;  and  so  he  did  find  it,  or  he 
would  not  have  accepted  it,  and  well  might  it 
be  satisfactory  when  she  estimated  his  account 
at  $900  more  than  he  charged.  Perhaps  she 
expected  to  have  lived  longer,  and  to  have  oc- 
casioned him  more  trouble  and  expense  than 
she  actually  did.  In  my  opinion,  therefore, 
this  testamentary  provision  was  not  a  legacy, 
but  the  settlement  of  an  account.  If  I  am  cor- 
rect in  this,  then  the  rule  about  a  legacy  ex- 
tinguishing a  debt  has  no  application;  nor  are 
any  of  the  cases  referred  to  applicable,  except 
so  far  as  they  establish  the  principle  that  in  all 
cases  arising  out  of  wills,  we  are  to  seek  for 
the  intention  of  the  testator,  and  to  be  governed 
by  it. 

There  is  another  reason  why  the  doctrine  of 
extinguishment  above  referred  to  is  not  appli- 
cable here — the  plaintiff  was  not  a  creditor  of 
the  testatrix:  she  speaks  of  him  as  her  debtor; 
there  is  no  intimation  that  she  owes  him  on 
balancing  their  respective  demands  and,  in 
fact,  the  plaintiff,  and  not  the  testatrix,  was  the 
debtor.  All  the  cases  referred  to  by  counsel, 
and  which  I  have  examined,  are  cases  where 
the  testator  owed  a  liquidated  debt  to  the  lega- 
tee; many  of  them  are  cases  of  debt  due  to  serv- 
ants for  wages,  and  a  legacy  superadded  by 
the  testator  or  testatrix  by  way  of  donation  for 
their  fidelity.  In  such  cases  the  courts  will  not 
permit  the  legacy  to  be  a  payment  of  the  debt, 
unless  that  intention  appears  by  the  fact  of  en- 
tire correspondence  between  the  debt  and  leg- 
acy, or  by  extrinsic  circumstances.  But  the 
relation  of  debtor  and  creditor  must  distinctly 
exist.  Here,  if  any  such  relation  existed  at  all, 
it  was  either  mutual  or  the  testatrix  was  the 
creditor. 

My  conclusion,  therefore,  is,  that  the  plaintiff 
has  no  right  >o  recover.  Such  was  the  decision 
in  this  court  when  the  case  was  before  us  on 
its  merits;  8  Cow.,  246  ;  and  Woodworth.  J., 
speaking  of  this  clause  in  the  will. *says,[*4/>3 
"had  it  been  intended  as  a  donation,  it  is  highly 
probable  that  some  intimation  to  that  effect 
would  have  been  given  in  the  will  itself."  And 
when  the  case  came  up  upon  a  demuner  to  tin- 
third  plea,it  was  expressly  said  by  Sutherland, 
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J. ,  '  'nor  can  it  be  sustained  as  a  plea  of  legacy  or 
bequest  in  satisfaction  of  the  demand  of  the 
plaintiff.  It  is  not  pleaded  as  a  legacy."  He 
then  goes  on  to  show  by  the  cases  to  which  I 
have  referred,  that  as  a  legacy  it  would  be  no 
bar  to  the  plaintiff's  demand  as  it  then  appeared 
upon  the  pleadings. 

A  question  was  raised  as  to  the  competency 
of  Nancy  McParland.  It  is  unnecessary  to  ex- 
amine the  question  of  interest.  She  was  the 
plaintiff's  witness, and  the  defendant  had  aright 
to  examine  her  to  any  relevant  matter;  the 
plaintiff  cannot  deny  the  competency  of  his  own 
witness.  2  Wend.,  483. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-12  Wend.,  68 ;  2  Hill,  578 ;  74  N.  Y..  482 ;  3 
Hun,  328 :  4  Hun,  197  ;  19  Hun,  628 ;  3  Barb.,  156 ;  39 
Barb  ,  512 ;  67  Barb.,  494 ;  5  T.  &  C.,  453 ;  5  Abb.  N.  C., 
219 ;  2  Bradf .,  422  :  2  Redf .,  285 ;  37  Am.  Rep.,  557  (82 
N.  Y.,  103). 


SUPERVISORS  OF  CHENANGO 

v. 
BIRDSALL  ET  AL. 

Officers — County  Treasurer — Liability  for  Inter- 
est— Not  Allowed  Commissions  on  Moneys  Not 
Received  by  Him — County  Supervisors  Bound 
by  Acts  of  Predecessors —  Witnesses. 
A  County  Treasurer  is  chargeable  with  interest 
on  all  sums  in  his  hands  which  he  omits  to  account 
for  at  the  annual  meeting  of  the  Supervisors  of  his 
county. 

The  Board  of  Supervisors  of  a  county  are  bound 
by  the  acts  of  their  predecessors :  and  it  was  accord- 
ingly holden,  where  a  claim  for  interest,  after  being 
a  subject  of  discussion  between  the  Supervisors  and 
the  Treasurer,  was  relinquished  by  the  Supervisors, 
that  their  successors  were  estopped  from  renewing 
the  claim. 

The  same  strictness  is  not  applied  to  public  offi- 
cers, acting  as  agents  in  the  settlement  of  the  ac- 
counts of  a  subordinate  agent,  as  is  applied  to  indi- 
viduals ;  a  mistake  in  a  settlement  between  them 
will  be  allowed  to  be  rectified,  which  would  not  be 
allowed  as  between  individuals. 

A  County  Treasurer  is  not  entitled  to  commissions 
on  moneys  not  received  by  him, as  on  collector's  fees 
retained  by  the  collectors,  bad  taxes  and  taxes  lev- 
ied on  non-residents'  lands  returned  to  the  Comp- 
troller's office. 

A  party  to  the  record  cannot  be  sworn  as  a  wit- 
tess,  if  objected  to. 

Citations— 1  Wend.,  119 ;  2  R.  L.,  140,  sec.  9 ;  9 
Johns.,  71. 

THIS  was  an  action  of  debt,  tried  at  the  Che- 
nango  Circuit  in  Feb.,  1828,  before  the 
Hon.  Samuel  Nelson, one  of  the  Circuit  Judges. 
454*J  *The  suit  was  brought  on  a  bond 
given  by  the  defendant  Birdsall,  as  Treasurer 
of  the  County  of  Chenango,  conditioned  for 
the  faithful  discharge  of  the  duties  of  his  of- 
fice. The  bond  bore  date  Oct.  29,  1812,  and 
was  executed  by  the  defendant  Birdsall  with 
sureties.  Various  breaches  were  assigned.  On 
the  trial  of  the  cause,  the  accounts  of  the  de- 
fendant for  several  years  as  Treasurer  of  the 
county,  and  the  entries  of  the  proceedings  of 
the  Supervisors  during  those  years,  in  refer- 
ence to  such  acts,  were  produced,  and  witness- 
es were  examined  on  both  sides.  The  plaint- 
iffs claimed  to  recover :  1 .  The  interest  on 
moneys  received  by  the  Treasurer  from  the 
State  Treasury  for  the  benefit  of  the  county, 
from  the  time  that  he  received  the  same  until 
he  reported  the  receipt  thereof  to  the  Board  of 
Supervisors,  in  cases  where  he  omitted  to  make 
such  report  at  the  annual  meetings  of  the  Su- 
pervisors after  he  was  so  in  funds ;  and  2. 
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Moneys  retained  by  him  as  commissions  on 
taxes  not  received  by  him,  imposed  on  non- 
resident landholders,  and  on  taxes  returned  a& 
bad.  As  to  the  first  item  of  the  demand,  it  ap- 
peared that  the  defendant  Oct.  6, 1812,  received 
from  the  State  Treasury  for  the  use  of  the 
county,  $400.51,  of  which  he  did  not  render 
an  account  until  Oct.  27,  1813,  although  a  set- 
tlement was  had  with  the  Supervisors  Oct.  28, 
1812  ;  so  Oct.  13,  1813,  he  received  from  the 
same  source  $903.13,  of  which  he  did  not  ren- 
der an  account  until  Nov.  2,  1814,  although  a 
settlement  was  had  on  Oct.  27,  1813  ;  and  Oct. 
13.  1814,  he  received  from  the  same  source 
$5,304.77,  of  which  he  did  not  render  an  ac- 
count until  Nov.  1, 1815,  although  a  settlement 
was  had  Nov.  2,  1814.  On  these  three  several 
sums  the  plaintiffs  demanded  one  year's  inter- 
est, which  was  allowed  by  the  jury.  As  to  the 
second  item  of  the  demand,  it  appeared  that 
in  the  year  1813,  the  plaintiff  overcharged  for 
commissions  $18.25  ;  in  1814,  the  sum  of  $46.- 
55,  and  in  the  year  1815,  the  sum  of  $3.79; 
which  three  sums,  together  with  the  interest 
on  the  same,  amounting  to  $130.87,  were  also 
allowed  by  the  jury,  who  assessed  the  dam- 
ages of  the  plaintiffs  in  the  whole,  at  $592.58. 
*On  the  part  of  the  defendants,  it  ap-  [*45f> 
peared  that  the  charges  of  commissions  were 
in  conformity  to  the  uniform  custom  in  the 
County  of  Chenango  since  its  first  organiza- 
tion; that  they  appeared  openly  on  the  accounts 
rendered,  and  in  the  annual  settlement  of  the 
Treasurer's  accounts  had  been  passed  and  al- 
lowed by  the  Supervisors.  As  to  the  omissions 
to  account  for  the  moneys  annually  received 
from  the  State  Treasury,  it  appeared  that  the 
Treasurer  was  never  debited  by  the  Supervis- 
ors with  such  moneys,  until  they  were  fur- 
nished with  certificates  of  the  moneys  paid  to 
the  County  Treasurer  from  the  Comptroller's 
office,  and  that  in  the  years  in  which  the  omis- 
sions took  place,  such  certificates  were  not  re- 
ceived in  the  county  until  after  the  annual 
meetings  of  the  Supervisors,  and  that,  conse- 
quently, they  had  no  evidence  furnished  from 
the  Comptroller's  office  of  the  moneys  being 
received,  until  about  a  year  after  they  were 
actually  received.  At  the  annual  meeting  of 
the  Supervisors  in  1815,  the  fact  of  the  sum  of 
$5,304.77  having  been  received  by  the  County 
Treasurer  previous  to  the  annual  settlement  of 
1814,  became  the  subject  of  discussion  between 
the  County  Treasurer  and  the  Supervisors,  and 
it  was  agreed  between  them  to  submit  the 
question,  whether  the  County  Treasurer  was 
chargeable  with  interest  on  the  sum  so  received, 
until  he  rendered  an  account  of  the  same,  to 
the  Comptroller  of  the  State,  who  was  applied 
to  on  the  subject,  but  declined  giving  an  opin- 
ion. At  the  succeeding  annual  meeting  of  the 
Supervisors,  the  question  was  again  discussed, 
when  the  Board  resolved  that  the  Treasurer 
was  not  legally  liable  for  interest ;  after  which 
determination  the  Treasurer  paid  into  the 
Board  the  sum  of  $100.  remarking  that  he  did 
not  consider  himself  liable  for  interest,  but 
that  as  the  county  had  been  put  to  expense  on 
his  account  by  an  extra  meeting  of  the  Board, 
if  they  chose  to  accept  that  sum,  which  would 
about  cover  the  expense  of  the  extra  meeting, 
and  consider  the  business  as  finished,  they 
might  do  so.  The  Board  resolved  to  receive 
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the  $100,  accepted  it,  considered  the  whole 
business  as  closed,  and  communicated  their  de- 
termination to  the  Treasurer.  There  were 
other  facts  relative  to  the  doings  of  the  Treas- 
456*]  urer  and  the  Supervisors  *as  to  the  ac- 
counts of  the  county,  adverted  to  in  the  opin- 
ion of  the  court,  but  not  necessary  to  be  here 
stated. 

The  judge  charged  the  jury  that  if  the  de- 
fendant Birdsall  had  kept  or  retained  in  his 
hands  a  greater  sum  than  by  law  he  was  al- 
lowed to  retain,  he  was  liable  to  refund  the 
same,  notwithstanding  that  the  Supervisors 
had  approved  of  the  same  ;  that  the  Supervis- 
ors had  no  power  to  release  individuals  from 
claims  which  the  county  had  upon  them,  or  to 
remit  such  claims  ;  that  the  plaintiffs  were  en- 
titled to  recover  all  such  sums  as  were  retained 
over  and  above  what  the  defendant  was  legally 
entitled  unto,  together  with  the  interest  on  the 
same  ;  that  they  were  also  entitled  to  recover 
interest  on  the  several  sums  drawn  from  the 
Treasury  of  the  State,  commencing  at  the  time 
when  it  was  the  duty  of  the  defendant  to  ren- 
der an  account  of  such  receipts  (which  was  at 
the  first  annual  meeting  of  the  Board  of  Su- 
pervisors after  such  moneys  were  received)  up 
to  the  time  when  he  actually  accounted  for  the 
same,  and  that  the  jury  might  deduct  the  $100 
paid  in  by  the  defendant ;  that  the  knowledge 
of  the  Supervisors  of  the  omissions  by  the 
Treasurer  to  account  for  moneys  thus  received, 
and  their  receiving  the  said  sums  when  ac- 
counted for  and  settling  with  the  Treasurer, 
without  claiming  interest  on  the  same,  did  not 
now  debar  them  from  recovering  such  interest; 
and  that  the  Supervisors  having  a  legal  claim 
to  the  interest  of  the  sum  of  $5,304.77,  they 
had  not  the  power  to  relinquish  such  claim. 
To  that  charge  the  defendants  excepted. 

On  the  trial  of  the  cause,  Perez  Randall,  one 
of  the  sureties  of  the  Treasurer  and  a  co-de- 
fendant in  this  suit,  was  called  as  a  witness  on 
the  part  of  the  plaintiffs.  The  other  defend- 
ants objected  to  his  being  sworn  as  a  witness, 
but  the  objection  was  overruled,  and  he  was 
sworn  and  testified.  In  the  progress  of  the 
trial,  the  same  facts  testified  to  by  him  were 
testified  to  by  other  witnesses  or  appeared  by 
the  admissions  of  the  defendants. 

A  motion  was  made  by  the  defendants  for  a 
new  trial. 

Mr.  Ben.  Johnson,  for  defendants. 

Messrs.  L.  Clark  and  S.  Sherwood,  for 
plaintiffs. 

457*]  *By  the  Court,  Marcy,  J.  I  am  of 
opinion  that  the  judge  erred  in  permitting  Ran- 
dall, one  of  the  defendants,  to  be  sworn  as  a 
witness.  A  question,  if  not  precisely  like  this, 
so  near  like  it  in  all  material  circumstances  as 
not  to  be  distinguished  from  it  in  principle,  has 
recently  been  decided  by  this  court  in  the  case 
of  Schermerharn  v.  Schermerhorn,  1  Wend.,  119. 
There  the  party  called  by  the  plaintiffs  as  a 
witness  had  a  personal  defense — a  discharge 
under  an  Insolvent  Act,  which  was  found  in 
his  favor  by  the  verdict  of  the  jury  on  the  trial 
of  the  very  cause  in  which  he  was  examined. 
The  court  admitted  that  the  witness  in  that 
case  had  no  interest  to  disqualify  him,  but  yet 
disapproved  of  his  having  been  sworn.  The 
objection  to  a  party  in  the  suit  being  sworn  as 
a  witness  is  not  placed  on  the  ground  of  inter- 
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est ;  it  arises  from  considerations  of  policy. 
The  common  law  rule  is,  that  a  party  to  the 
record  cannot  be  a  witness  unless  in  actions  of 
tort ;  and  this  exception  is  allowed  to  prevent 
a  plaintiff  from  taking  an  unfair  advantage  by 
uniting  in  the  same  action  with  the  real  de- 
fendant such  witnesses  as  were  necessary  to 
make  out  his  defense.  Accordingly,  where  a 
plaintiff  proceeds  against  several  for  a  tort,  and 
fails  to  give  any  evidence  whatever  against  one 
of  several  defendants, the  court  on  the  trial  will 
direct  a  verdict  in  favor  of  such  defendant,  if 
a  co-defendant  wishes  him  to  be  sworn  as  a 
witness.  In  no  other  case  can  a  party  to  the 
record  give  evidence  to  go  to  the  jury  on  the 
merits  of  the  cause.  In  some  of  the  States 
where  common  law  and  equity  jurisdictions 
are  exercised  in  the  same  court,  the  peculiar 
principles  of  each  court  have  become  adulter- 
ated by  being  commingled  with  the  maxims 
and  rules  of  the  other;  but  in  this  State,  where 
a  broad  line  of  distinction  between  law  and 
equity  proceedings  is  traced  out  and  observed, 
the  innovations  which  the  confusion  of  the  two 
systems  has  had  a  tendency  to  produce  else- 
where have  not  been  adopted  or  received  with 
favor.  The  decisions  in  some  of  our  sister 
States,  which  have  allowed  a  party  to  the  suit 
to  be  examined  as  a  witness  in  any  other  case 
than  that  above  stated,  have  not  been  acknowl- 
edged here  as  authority. 

*It  is  contended  by  the  plaintiffs,  [*458 
that  if  Randall  was  improperly  admitted  as  a 
witness,  a  new  trial  ought  not  to  be  granted  ; 
because  the  facts  to  which  he  testified  were 
abundantly  made  out  by  Qther  evidence  in  the 
cause.  York  and  Brown,  two  successors  of 
Birdsall  in  the  office  of  Treasurer,  proved  the 
identity  of  the  book  which  the  defendant  Bird- 
sall had  kept  while  in  that  office,  and  which 
had  been  proved  by  Randall ;  and  the  other 
book  proved  by  him  was  used  by  the  defend- 
ants, in  the  course  of  the  trial,  as  the  genuine 
book  of  the  Supervisors,  and  several  facts  were 
established  by  it  as  matter  of  defense.  What 
Randall  proved  was  otherwise  abundantly 
made  out  and,  therefore,  a  new  trial  ought  not 
to  be  granted  for  the  error  of  the  judge  in  ad- 
mitting him  to  be  sworn  as  a  witness. 

The  damages  assessed  by  the  jury  under  the 
breaches  assigned  were  for  alleged  overcharges 
for  fees,  and  for  interest  on  money  received  by 
the'def endant  Birdsall  from  the  State  Treasury 
from  the  time  it  was  received,  or  rather  from 
the  time  when  he  ought  to  have  accounted  for 
it  until  he  did  actually  render  an  account 
thereof  to  the  Board  of  Supervisors. 

By  the  law  in  force  at  the  time  these  fees  ac- 
crued,  mu  i  which  regulated  the  amount  thereof, 
it  is  enacted  that  "Every  County  Treasurer 
shall  be  entitled  to  retain  for  his  services  a  com- 
mission at  the  rate  of  one  cent  for  every  dol- 
lar, which  he  shall  receive  and  pay,  to  wit  : 
one  half  of  such  commission  for  receiving  and 
the  other  half  for  paying."  2 !  R.  L.,  140,  sec. 
9.  Birdsall  charged  commissions  on  the  whole 
amount  directed  by  the  Supervisors  to  be 
raised  for  county  purposes.  A  part  of  this 
amount  never  came  into  his  hands.  Collectors 
were  entitled  to  retain  five  per  cent,  on  what 
they  actually  received  for  their  fees  ;  some  por- 
tion of  the  assessment  could  not  be  collected 
and  was  returned  as  bad  taxes  ;  and  a  con-id 
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erable  amount  was  levied  on  non-resident  prop- 
erty, and  ultimately  returned  to  the  Comptrol- 
ler s  office  to  be  there  collected.  The  charge  of 
commissions  on  the  amount  of  either  of  these 
items  was  illegal.  The  amount  thereof  was 
never  received  by  the  defendant  as  Treasurer 
and,  consequently,  his  right  to  commissions 
never  attached.  The  overcharges  introduced 
into  the  accounts  settled  in  1813  and  the  two 
459*]  *succeeding  years,  with  the  interest  on 
them  down  to  the  trial,  amounted,  as  appears 
by  the  testimony,  to  $130.87.  The  plaintiffs' 
right  to  recover  this  sum  appears  to  me  to  be 
questionable  on  no  other  ground  than  their  be- 
ing concluded  by  the  settlement,  to  which  I 
shall  hereafter  advert;  the  effect  of  which  upon 
this  claim  I  shall  consider  in  connection  with 
its  effect  on  the  claim  for  interest  on  the  money 
improperly  retained  by  the  Treasurer. 

I  think  interest  was  improperly  allowed  on 
the  $400.51  received  Oct.  6,  1812,  and  not  ac- 
counted for  till  the  settlement  Oct.  27,  1813. 
It  does  not  appear  when  the  accounts  for  1812 
were  settled,  and  it  may  be  that  an  opportunity 
to  account  for  the  money  that  year  was  not  af- 
forded; and  again,  this  money  was  received  by 
the  Treasurer  before  the  bond  was  given  on 
•which  this  suit  was  brought,  and  if  the  settle- 
ment of  his  account  in  1812  was  before  the 
date  of  the  bond,  which  is  Oct.  27,  and  after 
the  money  was  received,  it  should  have  been 
brought  into  that  settlement ;  and  if  so,  the 
neglect  or  violation  of  duty  complained  of  was 
a  breach  of  the  condition  of  the  previous  bond. 
If  the  settlement  in  1812  was  subsequent  to  the 
date  of  the  bond  declared  on,  that  fact  should 
have  been  shown  by  the  plaintiffs. 

In  relation  to  the  sum  received  in  1813,  as 
well  as  that  received  in  1814,  there  can  be  no 
question  but  that  the  Treasurer  might  and 
should  have  brought  them  into  the  accounts 
settled  shortly  after  he  received  each  of  them, 
and  that  his  retaining  those  sums  for  one  year 
before  he  rendered  an  account  thereof  was 
against  duty.  I  see  no  legal  objection  to  the 
plaintiffs'  claim  of  int«rest  on  these  sums  for 
the  time  they  were  kept  from  the  treasury  of 
the  county  ;  for  the  Treasurer  violated  the  con- 
dition of  his  bond  by  omitting  to  bring  them 
into  his  account  when  he  had  an  opportunity 
to  do  so.  The  case  of  People  v.  Gasherie,  9 
Johns.,  71,  settles  a  principle  that  sustains  the 
charge. 

But  this  claim  for  interest,  as  well  as  the 
overcharge  for  commissions  is  resisted  on  the 
ground  of  a  settlement.  It  is  the  duty  of  the 
Supervisors  to  settle  the  Treasurer's  account, 
and  it  is  to  be  presumed  that  they  will  not  so 
46O*]  far  fail  in  the  *discharge  of  this  duty 
as  to  allow  an  improper  charge  against  the 
county  or  relinquish  a  just  one  in  its  favor  ; 
yet  I  cannot  adopt  the  views  expressed  by  the 
judge  in  his  charge,  to  their  fullest  extent  and 
as  applied  to  this  case.  The  interest  on  the 
large  sum  received  in  1814  was  a  matter  in 
controversy  on  the  adjustment  of  Birdsall's 
account.  He  resisted  the  claim,  and  the  Su- 
pervisors asserted  it.  They  agreed  to  submit 
the  question  to  the  determination  of  the  Comp- 
troller, but  he  declined  to  give  an  opinion 
thereon.  Finally  the  Supervisors,  with  a  full 
knowledge  of  all  the  facts  and  after  mature  de- 
liberation, agreed  to  receive  the  money  and 
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abandon  the  claim  for  interest.  It  appears  to 
me  that  they  ought  not  now  to  be  permitted  to 
re-assert  that  claim.  The  settlement  was  a  mat- 
ter within  their  jurisdiction  ;  they  were  to  pass 
on  this  item  of  the  accounts  ;  they  did  so  with 
a  perfect  knowledge  of  all  the  circumstances 
appertaining  to  the  claim  ;  and  they  deliber- 
ately yielded  it.  The  idea  that  one  Board  of 
Supervisors  may  rejudge  the  matters  passed 
upon  by  a  former  Board  is  not  to  be  tolerated; 
though  there  has  been  a  succession  of  mem- 
bers, the  Board  of  Supervisors  of  Chenangoin 
1828  is  the  same  body  to  all  legal  effects  as  that 
which  was  assembled  in  1815  or  1816,  and  the 
Board  of  1828  are  as  much  bound  by  the  acts 
of  a  preceding  board  as  if  the  same  natural  per- 
sons constituted  the  Board  at  the  two  distinct 
periods.  The  plaintiffs  themselves  do  not  car- 
ry out  the  doctrine  they  contend  for.  The  col- 
lectors were  by  law  entitled  to  five  per  cent, 
on  the  amount  of  moneys  collected  by  them  ; 
yet,  by  a  resolution  entered  in  1805,  the  Board 
of  Supervisors  directed  that  they  should  be  al- 
lowed fees  on  the  amount  of  non-resident  taxes 
not  collected.  This  was  an  allowance  beyond 
the  compensation  authorized  by  law.  It  was 
an  act  beyond  their  jurisdiction  ;  for  the  Leg- 
islature had  retained  and  exercised  the  right  to 
regulate  this  matter.  The  Treasurers  of  this 
county  had  conformed  to  this  resolution  in 
settling  with  the  collectors,  and  by  doing  so 
they  had  probably  paid  out  money  without 
proper  authority.  By  a  resolution  of  1822,  any 
claim  against  the  Treasurer  for  fees  beyond  the 
legal  allowance  paid  to  collectors  was  re- 
mitted. On  the  trial  the  plaintiffs  abandoned 
their  claim  to  recover  for  the  illegal  fees  paid 
*under  the  resolution  of  1805.  But  if  [*461 
the  doctrine  now  contended  for  by  the  plaint- 
iffs be  correct,  they  could  not  by  resolution, 
and  if  not  by  resolution  they  could  not  other- 
wise, abandon  a  just  claim.  I  am  inclined  to 
think  the  plaintiffs  saw  the  inequitable  and  un- 
just operation,  in  relation  to  this  item,  of  the 
rule  of  law,  that  they  were  applying  to  the 
charge  for  interest  on  the  $5,304.77.  They  had 
improperly  directed  the  payment  of  fees  to- 
collectors  beyond  the  legal  allowance  ;  the 
County  Treasurer  had  obeyed  their  instruction 
and  charged  the  county  with  the  amount  paid; 
they  had  sanctioned  the  account  containing 
this  charge  ;  and,  by  a  regular  settlement,  re- 
mitted all  claim  to  the  overpayment.  To  con- 
sider all  their  own  acts  as  nullities,  and  to  hold 
the  Treasurer  as  between  them  and  him  re- 
sponsible for  payments  in  pursuance  of  their 
own  acts,  would  be  an  act  of  great  hardship  in 
any  view  of  it,  and  I  should  look  upon  it  as 
manifest  injustice.  I  cannot  doubt  that  any 
claim  which  which  the  plaintiffs  should  urge 
for  extra  fees  paid  to  the  collectors,  under  the 
circumstances  disclosed,  could  be  resisted  on 
well  established  legal  principles.  I  do  not 
think  the  case  would  be  altered,  if  they  had 
not  passed  a  resolution  directing  the  payment, 
provided  they  had  expressly  sanctioned  it.  In 
my  opinion,  if  Supervisors,  in  the  adjustment 
of  accounts  which  it  is  their  province  to  audit 
and  settle,  abandon  a  just  claim  respecting 
which  there  is  a  dispute,  they  cannot,  on  a  fut- 
ure occasion,  when  it  may  suit  their  conven- 
ience, set  it  up  again.  The  evidence  shows 
that  such  was  the  case  in  relation  to  the  claim 
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of  interest  on  the  money  received  from  the 
Treasury  of  the  State  in  1814.  The  claim  was 
abandoned  after  all  the  facts  were  known,  and 
after  the  plaintiff's  rights  and  the  Treasurer's 
liability  had  been  considered  and  discussed. 
This  put  an  end  to  the  matter. 

But  I  think  the  claim  to  interest  on  the  sum 
paid  in  1813  and  the  overcharge  for  fees  do 
not  stand  on  the  same  footing  as  the  claim  for 
interest  on  the  $5,304.77.  There  is  no  evidence 
to  show  that  the  interest  on  the  $963.19  was 
included  in  the  adjustment,  or  that  the  plaint- 
iffs then  knew  that  the  defendant  Birdsall  had 
improperly  withheld  that  sum.  They  have 
done  nothing  to  relinquish  that  demand, 
462*]  *In  relation  to  the  fees  no  impro- 
priety of  conduct  is  imputable  to  the  Treasur- 
er. He  but  followed  the  precedent  of  those  who 
had  held  the  office  before  him.  There  was  an 
error  in  the  calculations  of  the  commissions, 
and  although  the  plaintiffs  might  have  discov- 
ered it  by  a  careful  examination  of  the  accounts 
yet  it  does  not  appear  that  it  was  known  to 
them.  I  do  not  believe  that  because  they  passed 
these  accounts  without  debiting  the  error,  hav- 
ing the  means  to  do  so,  they  are  precluded 
from  setting  the  matter  right  when  the  mistake 
is  discovered.  The  plaintiffs  acting  as  public 
agents  in  the  settlement  of  the  accounts  of  the 
defendant  Birdsall,  also  a  public  agent,  in 
whom  they  had  full  confidence,  and  who  knew 
better  than  they  possibly  could,  the  state  of  the 
accounts,  ought  not  to  be  held  to  the  same  strict- 
ness applied  to  individuals  in  the  settlements 
of  accounts  relating  to  their  private  affairs. 

The  $100  which  the  plaintiffs  received  of 
Birdsall  cannot  be  claimed  as  a  set-off  to  any 
part  of  the  damages  claimed  in  this  case.  That 
sum  was  voluntarily  given  to  them  on  the  con- 
clusion of  the  dispute  relative  to  the  interest  on 
the  $5,304.77  ;  and  the  circumstances  attend- 
ing the  payment,  leave  no  room  to  doubt  that 
ifr  was  both  paid  and  received  without  the  in- 
tention of  either  party  that  it  was  to  be  ac- 
counted for  or  refunded. 

/  am,  therefore,  for  granting  a  new  trial,  un- 
less the  plaintiffs  will  deduct  from  the  damages 
assessed  the  sum  of  $371.33,  being  the  item  for 
interest  on  the  $5,304.77. 

County  officers—  When  acts,  finality—  Mistake.  Dis- 
tinguished— 65  N.  Y.,  228  ;  73  N.  Y.,  178. 

Cited  in—  45  N.  Y..  690  ;  59  N.  Y.,  624  ;  67  N.  Y.,  114: 
71  N.  Y.,  560  ;  92  N.  Y.,  397  ;  4  Lans.,  33  ;  6  Lans.,  40 
n.;  35  Barb.,  418  ;  2  T.  &  C.,  21  ;  46  How.  Pr.,  306  ;  43 
N.  J.  L.,  127  ;  45  Mo.,  79  ;  73  Mo.,  434  ;  42  Am.  Rep., 
760  (13  Neb..  103). 


of  Witness  —  Error.  Cited  in  —  19 
Wend.,  a54;  3  N.  Y.,  491:  3  Barb.,  156  ;  5  Barb.,  386; 
6  Barb.,  570  ;  12  Barb.,  384  ;  1  E.  D.  S.,  285  ;  2  Hilt.. 
144  ;  10  Leg..  Obs.,  91  ;  Olcott,  488;  40  Am.  Dec.,  196 
(14  N.  H.,  343)  ;  44  Am.  Dec.,  143  (IPa.  St.,  435). 


JACKSON,  ex  dem.  TEN  EYCK, 
WALKER  ET  AL. 

Practice — Return  to  Execution — Variance  be- 
tween Judgment  and  Execution — Interest  of 
Cestui  que  use. 


The  interest,  in  land,  of  a  cettui  (pit  use  may  be 
sold  by  execution. 

It  is  not  necessary,  in  the  return  to  an  execution 
,  by  virtue  of  which  lands  have  been  sold,  particu- 
I  larly  to  describe  the  land  sold ;  the  identity  of  the 
property  may  be  shown  by  parol. 

A  variance  between  the  judgment  and  execution 
being  amendable,  cannot  be  taken  advantage  of  on 
a  trial  for  the  recovery  of  land  sold  by  virtue  of  the 
execution. 

Citations— 5  Johns.,  100;  9  Cow.,  85 :  1  R.  L^  74. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Yates  Circuit  in  Feb.,  1829,  before  the 
Hon.  Daniel  Mosley,  one  of  the  Circuit  Judges 

•The  plaintiff  showed  title  to  the  [*463 
premises  bv  the  production  of  a  sheriffs  deed 
under  a  sale  on  a  judgment  obtained  by  the 
lessor  of  the  plaintiff  against  Frederick  Pro- 
basco  and  Aurelia,  his  wife,  docketed  Sep.  7, 
1826.  The  judgment  was  on  a  promissory  note 
given  by  the  wife  of  Probasco  whilst  sole,  for 
the  sum  of  $412.36.  The  defendants  objected 
to  the  execution  under  which  the  sale  was  had 
on  the  ground  of  variance ;  the  judgment  be- 
ing for  $533.17,  and  the  execution  for  $533.11. 
The  seisin  of  the  defendants  also  was  stated 
Oct.  4,  1826  ;  whereas  the  record  appeared  to 
have  been  filed  Sep.  7.  1826.  They  also  ob- 
jected that  the  return  indorsed  on  the  execu- 
tion was  insufficient  in  not  describing  the 
premises  sold,  and  insisted  that  parol  evidence 
was  inadmissible  to  identify  them.  The  ob- 
jections were  overruled,  and  the  indentity  of 
the  premises  sold  and  conveyed,  proved  by  the 
deputy  who  sold  the  same.  The  wife  of  Pro- 
basco had  been  in  possession  of  the  premises 
since  1819.  Early  in  1824,  she  intermarried 
with  Probasco  ;  since  when  he  and  his  wife, 
together  with  the  defendants,  her  children  by 
a  former  marriage,  have  been  in  possession 
of  the  premises.  (The  defendants  had  been 
admitted  to  defend  as  landlords.) 

The  defendants  produced  a  deed  of  the  prem- 
ises in  question  to  them  from  Israel  Arnold 
under  whom  the  possession  of  the  wife  of  Pro- 
basco was  obtained  and  held,  bearing  date  Apr. 
28,  1824. 

It  was  then  shown,  on  the  part  of  the  plaint- 
iff, that  in  1816  Thomas  Walker,  the  former 
husband  of  Aurelia  Probasco,  entered  into  a 
contract  with  Israel  Arnold  for  the  purchase 
of  the  premises  in  question,  and  paid  $25  in 
part  payment  of  the  consideration  money.  In 
1819,  Walker  died,  having  paid  no  more  to- 
wards the  purchase,  and  the  contract  having 
become  forfeited  by  its  terms.  He  left  his  wid- 
ow in  possession  of  the  premises,  with  whom 
resided  the  present  defendants  and  the  children 
of  a  former  husband  of  the  name  of  Todd.  The 
contract  for  the  purchase  of  the  premises  was 
renewed  with  the  widow,  and  she  occupied  the 
land  ;  her  children  by  her  husband  Todd,  la- 
boring on  the  farm,  and  having  under  her  the 
control  of  the  business.  Arnold  proved  the 
•payment  of  the  $25  by  Walker,  the  [*4O4 
original  contractor,  of  about  $50,  by  the  labor 
of  one  of  the  young  Todds,  and  of  the  residue 
of  the  consideration  money  in  cattle  and  money 
received  from  the  family  ;  it  appearing  that 
one  cow  had  been  received  of  the  defendants 


NOTE.— 1.  Resulting  trust.    2.  Advancements. 
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•which  belonged  to  them.  At  the  time  of  the 
execution  of  the  deed,  Mrs.  Probasco  said  that 
she  wished  the  conveyance  made  to  the  de- 
fendants, to  prevent  the  land  being  taken  to 
pay  Probasco's  debts;  and  it  was  also  shown  that 
she  had  said  that  she  did  not  mean  to  pay  the 
note  on  which  the  judgment  was  obtained  un- 
til a  mistake,  which  she  alleged  existed,  was 
rectified.  The  evidence  of  the  declarations  of 
Mrs.  Probasco  was  objected  to,  but  received 
subject  to  the  opinion  of  the  court.  The  jury 
found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

Mr.  J.  Taylor,  for  plaintiff. 

Mr.  H.  A.  Wisner,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  vari- 
ance between  the  judgment  and  execution  was 
a  clerical  mistake  and  amendable.  5  Johns. , 
100.  As  to  the  objection  that  the  premises  sold 
should  have  been  described  in  the  return  to  the 
execution,  and  that  parol  evidence  was  inad- 
missible, to  show  the  identity  of  the  premises 
sold  and  conveyed  by  the  sheriff's  deed.  I  find 
no  authority  requiring  the  land  to  be  particu- 
larly described  in  the  sheriff's  return  ;  it  must 
be  described  in  his  advertisement  of  sale  ;  but 
even  should  the  sheriff  not  comply  with  the 
directions  of  the  statute  in  that  respect,  his 
neglect  would  not  affect  the  title  of  the  pur- 
chaser at  the  sale  under  the  execution. 

On  the  trial,  the  declarations  of  Mrs.  Pro- 
basco showing  that  the  object  of  taking  the 
deed  in  the  name  of  the  defendant  was  to  avoid 
the  payment  of  the  debt  due  the  lessor  of  the 
plaintiff,  and  to  secure  the  property  from  Pro- 
basco's creditors,  were  admitted  in  evidence 
subject  to  the  opinion  of  this  court.  If  this 
was  proper  evidence,  it  was  so  because  the  de- 
fendants derived  title  to  the  property  through 
their  mother,  and  that  she  was  the  owner  and 
in  possession  thereof  at  the  time,  It  seems  to 
me  unnecessary  to  discuss  this  question.  There 
465*]  *can  be  no  doubt  that  when  the  judg- 
ment was  obtained  against  her  and  her  husband, 
she  had  an  interest  in  the  land  on  which  the 
judgment  became  alien.  9  Cow.,  85.  She 
having  paid  the  consideration  and  procured 
the  deed  to  be  executed  to  the  defendants.they 
became  seised  to  her  use  in  trust  for  her,  and 
her  interest  was  the  subject  of  sale  by  the  sher- 
iff. 1  R.  L.,  74.  Without  inquiring,  there- 
fore, into  the  question  of  fraud,  there  is  enough 
shown  to  authorize  a  recovery. 

The  plaintiff  is  entitled  to  judgment. 

Interest  of  cestul  que  use  may  be  sold  on  execution. 
Cited  in— 15  N.  Y.,  477 ;  46  N.  Y.,  16 ;  46  Am.  Dec.,412 
(3  Ga.,  5). 

Objection— Variance.  Cited  In— 8  Wend.,  679 ;  13 
Wend.,  33 ;  3  Barb.,  409 ;  6  Barb.,  568 ;  4  Duer,  353 ;  4 
Bos.,  652 :  38  Cal.,  380 ;  43  Mo.,  331 ;  43  Am.  Dec.,  51  (2 
Gilm.,  151);  43  Am.  Dec.,  493  (4  Smedes  &  M.,  602). 


HOPKINS  v.  MOLLINIEUX. 

Husband  and  Wife — Agency. 

A  wife  may  act  aa  the  agent  of  her  husband  ;  and 
a  subsequent  acknowledgment  or  ratification  of 
her  act*  by  the  husband  is  evidence  of  and  equiva- 
lent to  an  original  authority. 

Citations— 1  Str.,  527;  1  Esp.  N.  P.,  142;  2  Eep.  N.  P., 
511,  n.;  2  Kent  Com.,  150. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Niagara  Circuit  in  Nov.,  1827,  before  the 
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Hon.  John  Birdsall,  then  one  of  the  Circuit- 
Judges. 

The  defendant  was  in  possession  of  a  farm 
sold  to  him  by  the  plaintiff,  on  which  there- 
was  a  mortgage  executed  by  the  plaintiff,  and 
which  had  been  assigned  by  the  holder  to  one 
Carpenter.  In  1818,  the  wife  of  the  plaintiff 
made  an  arrangement  with  the  defendant,  by 
which  it  was  stipulated  that  she  should  deposit 
with  one  Townsend  a  note,  made  by  one  Her- 
sey  to  her  husband,  bearing  date  in  Apr., 1818, 
for  $1,000,  payable  in  lumber  in  one  year  from 
date,  with  directions  that  the  defendant  should 
receive  one  half  of  the  avails  thereof,  and  that 
if  the  drawer  of  the  note  consented,  separate 
notes  were  to  be  given,  each  taking  a  note  for 
$500  ;  in  consideration  whereof ,  the  defendant 
promised  to  pay  and  discharge  the  mortgage 
holden  by  Carpenter.  The  half  of  the  note  ex- 
ceeded the  amount  due  on  the  mortgage.  The 
note  was  accordingly  deposited.  Hersey  sub- 
sequently offered  the  defendant  to  divide  the 
note  by  giving  two  notes  for  the  amount.  The 
plaintiff  was  absent  from  the  State  at  the  time 
of  the  negotiation  between  his  wife  and  the- 
defendant,  but  returned  previous  to  the  falling 
due  of  the  note  of  Hersey.and  then  told  Hersey 
in  a  conversation  relative  to  the  note,  "that  he 
*had  made  the  payment  of  the  mort-  [*466 
gage  by  the  lumber  note,  and  that  it  was  the 
only  way  that  he  could  pay  the  debt ;  that  the 
defendant  had  agreed  to  receive  it  as  payment, 
and  that  he  (Hersey)  must  provide  for  the  pay- 
ment of  the  defendant's  share  of  the  note  when 
it  fell  due,  and  that  if  the  defendant  did  not 
attend  to  receive  the  timber,  he  must  get  it  ap- 
praised." On  the  day  the  note  became  due, 
Hersey  made  a  delivery  of  lumber  in  Lewiston 
(probably  the  place  of  payment  of  the  note, 
though  not  stated  in'  the  case),  to  the  amount 
of  $700,  out  of  which  the  defendant's  share  of 
the  note  was  intended  to  be  paid  by  the  maker, 
the  plaintiff  haying  agreed  not  to  insist  upon 
a  delivery  of  his  share  It  was  proved  by  a 
Mr.  Dickinson  that  in  the  month  of  June,  1818, 
and  previous  to  the  plaintiff's  leaving  home, 
the  plaintiff  told  the  witness  that  he  had  left 
the  note  of  Hersey  with  his  wife,  to  turn  out 
to  the  defendant  to  pay  up  the  mortgage  in 
question.  This  evidence  was  objected  to,  but 
received  subject  to  the  opinion  of  the  court. 
The  mortgage  holden  by  Carpenter  was  sub- 
sequently foreclosed,  and  the  farm  sold, which: 
proving  insufficient  to  satisfy  the  debt,  Carpen- 
ter, by  the  procurement  of  the  defendant,  com- 
menced a  suit  against  the  plaintiff,  and  in  Jan., 
1820,  recovered  a  judgment  for  $472.69,  on 
which  judgment  &ca.  sa.  issued,  and  the  plaint- 
iff in  this  suit  was  arrested.  A  verdict  was 
taken  for  the  plaintiff  for  $664.40,  subject  to 
the  opinion  of  the  court. 

Mr.  Z.  H.  Colvin,  for  plaintiff. 

Mr.  W.  Hotchkiss,  for  defendant. 

By  the  Court,  Sutherland,  J.  I  think  the 
weight  of  evidence  is  that  the  defendant  agreed 
to  receive  one  half  of  the  Hersey  note  abso- 
lutely, and  not  by  way  of  security  only  ;  and 
that  it  was  deposited  with  Mr.  Townsend  ex- 
pressly upon  those  terms.  The  testimony  of 
Townsend  and  Hersey  is  very  clear  and  ex- 
plicit upon  this  point.  The  material  questioa 
in  the  case  is  whether  it  was  shown  by  compe- 
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tent  evidence  that  Mrs.  Hopkins,  who  made 
the  contract  with  the  defendant  and  delivered 
467*1  the  note  to  Townsend,  acted  as  *the 
authorized  agent  of  her  husband  the  plaintiff. 
If  she  had  authority  from  him  to  make  the  ar- 
rangement, then  the  contract  was  binding  upon 
him,  and  was  properly  stated  in  the  declaration 
as  made  with  him.  A  wife  may  act  as  the 
agent  of  her  husband  ;  and  if  he  permits  her  so 
to  act  in  any  particular  transaction,  he  adopts 
and  is  bound  by  her  acts  and  admissions,  and 
they  may  be  given  in  evidence  against  him  ;  1 
Str.,  527  ;  1  Esp.  N.  P.,  142  ;  2  Id..  511,  n.;  2 
Kent,  Com.,  150  ;  and  a  subsequent  acknowl- 
edgment or  ratification  of  her  acts  by  the  hus- 
band must  be,  in  this  as  in  other  cases  of  prin- 
cipal and  agent,  evidence  of  and  equivalent  to 
an  original  authority.  That  the  acts  of  Mrs. 
Hopkins,  in  making  the  arrangement  with  the 
defendant,  were  approved  of  and  ratified  by 
the  plaintiff,  is  satisfactorily  shown,  independ- 
ently of  the  testimony  of  Alexander  Dickinson, 
which  was  objected  to  on  the  trial.  John  Her- 
sey,  the  maker  of  the  note,  the  one  half  of  the 
interest  in  which  was  transferred  to  the  defend- 
ant, testified  that  when  he  informed  the  plaint- 
iff that  the  defendant  refused  to  receive  the 
lumber  upon  that  note,  and  asked  what  was  to 
be  done,  he  replied  "that  he  had  made  the  pay- 
ment by  the  lumber  note,  and  that  the  defend- 
ant had  agreed  to  receive  it  as  payment,  and 
that  the  witness  must  provide  for  the  payment 
of  the  defendant's  share  of  the  note  when  it 
fell  due  ;  and  if  the  defendant  did  not  attend 
to  receive  the  lumber,  the  witness  must  get  it 
appraised,"  &c.  He  further  testified  that  the 
defendant  never,  in  his  conversation  with  him, 
pretended  that  Mrs.  Hopkins  had  not  author- 
ity to  make  the  contract  in  her  husband's  be- 
half. 

The  evidence  as  to  the  declarations  of  the 
plaintiff,  as  testified  to  by  this  witness.was  not 
objected  to  ;  and  it  shows,  conclusively,  that 
the  plaintiff  treated  and  spoke  of  the  transac- 
tion as  though  he  had  managed  it  in  person  : 
"  He  had  made  the  payment,"  &c.  A  jury 
would  be  fully  warranted  in  finding  from  this 
evidence  that  Mrs.  Hopkins  acted  by  the  au- 
thority and  with  the  full  approbation  of  her 
husband. 

The  verdict  being  subject  to  the  opinion  of 
the  court,  we  are  bound  to  draw  the  same  con- 
clusions which  a  jury  would  have  been  justified 
in  drawing. 

468*]  ^Admitting,  therefore,  that  it  was  im- 
proper to  permit  the  plaintiff  to  establish  the 
authority  of  his  wife,  by  proving  his  own  dec- 
larations to  Dickinson  previous  to  the  transac- 
tion, that  he  had  left  the  note  in  question  with 
her,  and  fully  empowered  her  to  make  the  ar- 
rangement, &c.,  still,  her  agency  being  estab- 
lished by  other  evidence,  the  plaintiff,  on  a  case 
subject  as  this  is  to  the  opinion  of  the  court, 
would  be  entitled  to  judgment.  It  would  be 
otherwise  if  the  evidence  had  been  submitted 
to  and  passed  on  by  the  jury. 

Without  expressing  any  opinion,  therefore, 
whether  this  evidence  was  admissible  or  not, 
I  think,  for  the  reasons  which  I  have  stated, 
that  the  plaintiff  is  entitled  to  judgment. 

Cited  in— 9  N.  Y.,  41,  208 ;  1  Lans..  287 ;  4  Barb.,  223; 
21  Barb.,  321 ;  32  How.  Pr.,  350 ;  1  Sand.,  95 ;  2  Daly, 
108;  42  Am.  Dec.,  612  (7  Ala.,  500). 
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Damages,  Liquidated— Penalty— Bond  of  Physi- 
cian not  to  Locate  or  Practice  in  Certain  Di*- 
trict — Judgment  Non  Obstante  Veredicto. 

A  sum  specified  In  the  condition  of  a  bond,  as  the 
measure  of  damages  to  be  paid  by  a  party  falling  in 
the  performance  of  bis  agreement,  will  be  consid- 
ered as  liquidated  damages,  and  not  as  a  penalty. 

A  bond  by  a  physician  that  he  would  not  locate 
himself  and  practice  in  his  profession  within  pre- 
scribed limits,  and  in  case  he  should  so  locate  or 
practice,  that  he  would  pay  the  obligor  a  certain 
sum  for  each  and  every  month  that  be  should  so 
practice,  is  forfeited  if  he  practice  within,  although 
he  resides  without  the  prescribed  limit* ;  and  his  so 
doing;may  be  well  assigned  as  a  breach  of  the  bond. 

A  defendant  cannot  move  for  judgment  non  oft- 
stante  veredlcto ;  nor  can  a  motion  in  arrest  be  urged 
on  a  case  made. 

Citation— 2  Bos.  &  P.,  353. 

rFHIS  was  an  action  of  debt,  tried  at  the  Mon- 
JL  roe  Circuit.  The  plaintiff  declared  on  a 
bond  in  the  penal  sum  of  $10,000,  and  bearing 
date  Apr.  12,  1827,  reciting  that  the  defendant 
had  sold  to  the  plaintiff  a  lot  in  the  Village  of 
Clarkson,  and  his  business  as  a  physician  and 
surgeon,  for  the  sum  of  $1,000,  and  condi- 
tioned that  the  defendant  would  not  locate 
himself  and  practice  as  a  physician  or  surgeon 
in  the  said  village,  nor  within  six  miles  there- 
of, for  the  space  of  10  years;  and  in  case  he 
should  so  locate  or  practice  that  he  would  pay 
to  the  plaintiff  on  demand  $500  for  each  and 
every  month  that  he  should  so  practice  as  physi- 
cian or  surgeon  either  in  or  within  six  miles 
of  the  village.  The  plaintiff  assigned  seven 
breaches:  The  first  breach  was,  that  after  the 
*making  of  the  writing  obligatory,  to  [*469 
wit:  on  the  day  of  the  date  thereof,  the  defend- 
ant located  himself  and  practiced  as  a  physi- 
cian within  six  miles  of  the  Village  of  Clark- 
son  for  the  space  of  six  months  ;  the  second, 
that  he  located  himself  and  practiced  as  a  sur- 
geon within,  &c;  the  third,  that  he  located  him- 
self and  practiced  as  a  physician  and  surgeon; 
the  fourth  was  smilar  to  the  third  ;  the  fifth, 
that  he  commenced  practicing  as  a  physician 
and  surgeon  within  six  miles  of  the  Village  of 
Clarkson,  and  continued  such  practice  for  the 
space  of  six  months  immediately  thereafter;  the 
sixth,  that  he  practiced  as  a  physician  with- 
in six  miles,  &c. ;  and  the  seventh,  that  he  prac- 
ticed as  a  surgeon  within  six  miles,  &c.  The 
defendant  pleaded  non  est  faetum,  and  took  is- 
sue upon  the  several  breaches  assigned.  It  was 
proved  that  the  defendant  had  located  himself 
at  a  village  distant  seven  miles  from  Clarkson, 
and  in  the  fall  of  1827  had  twice  visited  patients 
in  the  Village  of  Clarkson,  and  had  said  that  in 
the  months  of  Aug.  and  Sep.  he  had  practiced 
as  a  physician  and  surgeon  in  and  around  the 
Village  of  Clarkson,  and  that  he  had  and  would 
practice  when  and  where  he  pleased,  and  had 
a  right  by  the  bond  so  to  do.  The  judge 


NOTE-— Penalty— Liquidated  damage*.  See  Den- 
nis v.  Cummins,  3  Johns.  Cns..  297.  note.  See  also, 
Belloni  v.  Freeborn.63  N.  Y.,  383;  Hale  v.  Pallon. 
12  Weekly  Dig..  4J»:  Shackle  v.  Baker.  14  Ves.,  4W; 
Coles  v.  Sims,  5  De  O.,  Me.  &  G.,  1 :  23  Eng.  Law  ft 
Eq.,  584 ;  Nessle  v.  Reeee,  19  Abb.  (N.  Y-T&O:  8.  C., 
29  How..  382 :  Aslly  v.  Weldon.  2  Boa.  *  P.,  346 ; 
Orr  v.  Churchill,  1  H.  Black.  232 ;  Esmond  v.  Bun- 
schoten,  12  Barb.,  3t» ;  Noyes  v.  Phillips,  18  Abb.  (N*. 
S.),  400:  Lynde  v.  Thompson,  2  Allen,  456;  Leggvtt 
v.  Mutual  Life  Ins.  Co..  53  N.  Y..  394 :  Moore  v.  Platte 
County,  8  Ills.,  467;  Colwell  v.  Lawrence, 88  N.  Y.,  71 . 
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charged  the  jury  that  the  sum  specified  in  the 
condition  of  the  bond  must  be  considered  in 
the  nature  of  liquidated  damages,  and  not  as  a 
penalty.  The  jury  found  a  verdict  for  the 
plaintiff  with  $1,000;  but  as  the  verdict  was  de- 
livered in  writing  in  rather  an  informal  man- 
ner, by  the  assent  of  the  parties  it  was  altered 
and  entered  as  follows  :  "  The  jury  find  for 
the  plaintiff  on  the  first  issue,  and  upon  the 
fifth,  sixth  and  seventh  breaches  assigned,  and 
upon  those  breaches  assess  the  damages  of  the 
plaintiff  at  $1,000;  and  they  find  a  verdict  for 
the  defendant  upon  the  first,  second,  third  and 
fourth  breaches  assigned." 

Mr.  C.  M.  Lee,  for  defendant,  moved  for  a 
new  trial  on  the  ground  of  the  misdirection  of 
the  judge,  insisting  that  damages  of  $500  per 
month  were  unreasonable  and  disproportionate 
to  the  consideration  received;  that  courts  look 
to  the  nature  of  the  contract  and  the  intention 
of  the  parties;  and  where  the  sum  expressed  to 
47O*]  be  paid  is  much  beyond  the  Consider- 
ation received  or  damages  sustained,  it  will  be 
held  to  be  a  penalty.  3  Johns.  Gas. ,  297;  2  Com. 
Cont.,  537,  541;  Newl.  Cont.,  307;  5  Cow.,  144. 

He  contended  also  that  the  true  construction 
of  the  bond  was,  that  the  defendant  should  not 
locate  and  practice  physic  or  surgery  within 
six  miles  of  the  Village  of  Clarkson  and,  con- 
sequently, that  the  issues  found  for  the  plaint- 
iff were  immaterial;  whereupon  he  contended, 
the  other  issues  being  found  for  him,  the  de- 
fendant was  entitled  to  judgment  non  obstante 
veredicto,  or  that  the  judgment  for  the  plaintiff 
should  be  arrested,  or  tliat  a  repleader  should 
be  awarded.  2  Tidd.,  831  ;  16  Johns.,  230  ;  1 
Burr.,  301. 

Mr.  S.  Boughton,  for  plaintiff.  The  mo- 
tion for  a  repleader  is  too  late  ;  it  should  have 
been  made  at  the  term  succeeding  the  circuit  ; 
besides,  it  cannot  be  made  on  a  case,  but  should 
have  been  founded  on  the  N.  P.  roll  and  posted. 
A  defendant  cannot  move  for  judgment  non 
obstante  veredicto;  if  the  breaches  were  not  well 
assigned,  his  remedy  was  by  demurrer. 

In  support  of  the  charge  of  the  judge  that  the 
$500  should  be  considered  liquidated  damages, 
and  not  as  a  penalty,  he  cited  7  Johns.,  73;  Id., 
465;  4  Burr.,  2225;  2  T.R.,  33. 

As  to  the  construction  of  the  bond,  he  con- 
tended that  its  essence  was,  that  the  defendant 
should  not  practice  within  the  prescribed  lim- 
its, his  location  being  a  matter  of  indifference. 
He  argued  that  the  consideration  that  had  the 
defendant  remained  in  Clarkson  and  not  prac- 
ticed in  his  profession  he  would  not  have  sub- 
jected himself  to  the  penalty,  was  conclusive 
to  show  that  the  place  of  his  residence  is  im- 
material. 

By  the  Court,  Marcy,  J.  The  defendant  has 
made  a  case  and  moves  tor  a  new  trial  for  the 
misdirection  of  the  judge;  and  if  the  court  do 
not  grant  that  motion,  he  asks  to  have  the  judg- 
ment arrested,  or  given  for  the  defendant  non 
obstante  veredicto,or  that  a  repleader  be  awarded. 
The  misdirection  of  the  judge  complained  of, 
was,  his  instructing  the  jury  that  the  $500  men- 
471*]  tioned  in  the  condition  of  the  *bond 
to  be  paid  monthly,  were  liquidated  damages 
agreed  on  by  the  parties. 

One  of  the  rules  on  this  subject  is.that  where 
it  is  agreed  that  if  a  party  do  a  particular  thing, 
&  stipulated  sum  shall  be  paid  by  him,  there 
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the  sum  stated  may  be  treated  as  liquidated 
damages.  2  Bos.  &"P.,  353.  This  rule  is  strik- 
ingly applicable  to  this  case  ;  in  truth  it  is  not 
a  case  of  any  difficulty.  It  is  very  evident,  from 
a  bare  perusal  of  the  bond,  that  the  intention 
of  the  parties  was,  that  the  $500  for  every 
month's  practice  in  violation  of  the  agreement, 
should  be  the  damages  that  the  plaintiff  should 
receive  or  recover.  I  think  the  decision  of  the 
judge  was  obviously  correct  on  this  point. 

The  other  point  made  by  the  defendant  can- 
not properly  arise  on  a  case.  The  matter  for 
which  the  judgment  will  be  arrested  must  ap- 
pear on  the  face  of  the  record.  Although 
enough  of  the  pleadings  are  incorporated  in 
this  case  to  enable  us  to  understand  the.merits 
of  the  motion,  the  mode  here  adopted  is  un- 
usual and  improper.  It  is  equally  a  novelty 
in  practice  for  the  defendant  to  ask  for  judg- 
ment non  obstante  veredicto.  It  is  only  for  a 
plaintiff  that  such  a  judgment  can  be  rendered. 

I  am  inclined  to  think  that  the  fifth,  sixth 
and  seventh  breaches  were  well  assigned  ;  and 
if  the  application  for  a  repleader  was  properly 
before  us,  it  ought  not  to  be  granted. 

Motion  for  new  trial  denied. 

Cited  in-5  Wend.,  514 ;  9  N.  Y.,  558 ;  64  N.  Y.,  253 ; 
11  Barb.,  134 :  18  Barb.,  55 ;  13  How.  Pr.,  237 ;  50  How. 
Pr..  452 ;  51  How.  Pr.,  37,  38 ;  14  Abb.  Pr.,  52 ;  5  Sandf ., 
194;  39  Super.,  311 ;  1  E.  D.  S..  581 ;  39  Wia..  226. 


STEVENS  v.  JUDSON  AND  SQUIRE. 

Bond — Action  on — Defense. 

A  fraudulent  representation  made  by  the  obligee 
to  the  obligor  of  a  bond,  as  an  inducement  to  the 
latter  becoming  bound,  is  no  defense  at  law  to  an 
action  on  the  bond. 

Citations— 2  Johns.,  177.  179,  n.;  4  Johns.,  413;  13 
Johns.,  430;  9  Cow.,  309-315. 

'PHIS  was  an  action  for  debt,  tried  at  the  Al- 
1  bany  Circuit  in  Feb.,  1829,  before  the  Hon. 
William  A.  Duer,  then  one  of  the  Circuit  Judges. 
The  defendants  executed  a  bond  in  the  penal 
sum  of  $1,200,  bearing  date  Mar.  31, 1828,  con- 
ditioned to  indemnify  *the  plaintiff  [*472 
against  the  payment  of  a  promissory  note  made 
by  the  plaintiff  and  the  defendant,  Squire,  for 
the  sum  of  $600,  payable  at  the  N.  Y.  State 
Bank,  in  90  days  from  Jan.  22, 1828,  and  to  de- 
liver up  the  note  duly  canceled.  The  breach 
assigned  is  that  the  plaintiff  was  forced  to  pay 
the  note,  and  was  subjected  to  costs.  The  de- 
fendant Judson  pleaded  that  he  executed  the 
bond  as  surety  for  Squire,  at  the  request  of  the 
plaintiff,  who  and  Squire  had  been  copartners 
in  trade ;  that  the  plaintiff  represented  that 
Squire  was  amply  able  to  pay  the  debts  of  the 
late  firm,  and  that  when  the  note  fell  due  he 
(the  plaintiff)  would  indorse  another  note  for 
renewal  on  Squire's  paying  a  part  of  the  note; 
by  which  representation,  which  he  alleged  to 
be  fraudulent,  he  was  induced  to  execute  the 
bond.  The  defendant  then  avers  that  when  the 
note  fell  due,  Squire  offered  to  pay  $100  there- 
of, and  requested  the  plaintiff  to  indorse  a  note 


NOTE.— Deed— Fraud  as  to  consideration  does  not 
avoid  at  law—Frautl  as  to  execution  does  avoid.  See 
Jackson  v.  Hills,  8  Cow.,  290,  note. 
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for  renewal,  which  he  refused  to  do;  by  means 
whereof  Squire's  credit  was  suspected,  and  he 
became  embarrassed  and  wholly  unable  to  pay 
the  note  or  to  deliver  it  up  to  be  canceled.  The 
plaintiff  replied  that  the  bond  was  obtained 
fairly  and  honestly,  denying  the  fraudulent 
representation. 

The  plaintiff  proved  that  he  was  sued  on  the 
note  and  obliged  to  pay  $680.34,  including 
costs.  The  defendant  offered  to  prove  his  plea. 
The  judge  ruled  that  the  defense  set  up  could 
not  be  sustained  at  law,  and  refused  to  receive 
the  evidence  and  to  try  the  issue.  The  defend- 
ant excepted,  and  the  jury  found  for  the  plaint- 
iff. A  motion  was  made  for  a  new  trial. 

Mr.  A.  Townsend,  for  defendants. 

Messrs.  Butcher  and  Harris,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Strictly  speak- 
ing, the  judge  at  the  trial  is  to  hear  the  testi- 
mony adduced  to  sustain  and  disprove  the  issues 
joined  in  the  record.  If  the  evidence  offered 
does  not  support  the  pleading,  the  judge  may 
properly  reject  it;  but  if  the  evidence  proves 
every  fact  alleged  in  pleading,  it  should  be  re- 
ceived, and  the  jury  should  find  the  issue  ac- 
cording to  the  evidence.  I  will  not  say  that 
473*]  there  is  *np  case  where  the  judge  is 
justifiable  in  rejecting  the  evidence  offered, 
though  it  sustains  the  issue.  If  the  issue  itself 
is  immaterial,  a  repleader  may  be  awarded,  or 
the  court  may  give  judgment, non  obstante  vere- 
dicto.  No  serious  inconvenience  can, therefore, 
result  from  a  finding  by  the  jury  of  the  issue 
joined. 

But  had  the  testimony  been  heard,  and  a  ver- 
dict been  found  for  the  defendant  upon  his 
plea,  the  same  question  would  have  arisen 
which  is  now  presented;  for  if  it  be  admitted 
that  the  judge  erred  in  not  hearing  the  testi- 
mony, why  should  we  send  the  cause  to  a  new 
trial,  if  we  see  that  the  defense  set  up  cannot 
be  available  to  the  defendant?  Suppose  the 
facts  to  be  all  true,  do  they  constitute  a  valid 
defense  to  a  sealed  instrument?  This  question 
has  been  often  before  the  court  in  different  as- 
pects. In  Dorian  v.  Sammis,  2  Johns.,  179,  n., 
it  was  decided  that  the  failure  of  consideration 
was  no  defense  at  law  to  an  action  on  a  bond. 
In  Vrooman  v.  Phelps,  2  Johns.,  177,  on  a  de- 
murrer to  a  plea,  it  was  held  that  false  and 
fraudulent  representations  of  the  qualities  of 
the  article  sold,  and  which  constituted  the  con- 
sideration for  the  sealed  instrument  on  which 
the  suit  was  predicated,  could  not  be  set  up  as 
a  defense  in  a  court  of  law.  In  Bruce  v.  Lee, 
4  Johns.,  413,  it  is  said  that  the  seal  does  not 
preclude  an  inquiry  into  the  consideration  if 
illegal  and  fraudulent;  but  the  fraud  there  re- 
ferred to  was  probably  either  the  illegal  con- 
sideration of  improperly  aiding  an  insolvent  in 
his  discharge,  which  was  the  consideration  in 
that  case,  or  as  was  held  in  Dorr  v.  Munsell,  18 
Johns.,  430,  such  fraud  as  relates  to  the  execu- 
tion of  the  instrument  not  affecting  the  consid- 
eration. These  cases  have  been  subsequently 
recognized  in  this  court  and  in  the  Court  for 
the  Corrrection  of  Errors,  9  Cow.,  809-315;  so 
that  if  wrong  the  remedy  is  with  the  Legisla- 
ture. I  confess  I  can  see  no  very  good  reason 
why  this  defense  should  be  excluded  from  a 
court  of  law,  and  the  party  sent  into  a  court 
of  equity;  but  so  the  point  has  always  been 
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decided.  The  facts  contained  in  the  plea  con- 
stitute no  valid  legal  defense;  and  *if  a  [*474 
new  trial  should  be  granted, and  a  verdict  found 
for  the  defendant, thi«  court  would  be  bound  to 
give  judgment  for  the  plaintiff,  notwithstand- 
ing the  verdict. 

I  think,  therefore,  a  new  trial  ought  not  to  be 
granted. 

Cited  in-19  How.  U.  8.,  223;  26  Am.  Dec.,  86, 92  (3 

Blackf.,  170). 


JACKSON,  ex.  dem.  DANIEL  ANDERSON, 

v. 
SAMUEL  ANDERSON. 

Officers— Sheriffs— Right  to  Sell  Property  in  Ex- 
ecution for  Fees — Turnkey  not  a  Deputy,  with- 
in Statute  Forbidding  Officer  or  Deputy  Mak- 
ing Sale  to  Bid— Sheriff's  Deed—  When  Void— 
Evidence — Variance  between  Judgment  and 
Execution. 

A  sheriff  has  no  right  to  sell  the  property  of  a  de- 
fendant In  an  execution  for  the  purpose  of  collect- 
ing his  fees,  after  notice  of  satisfaction  of  the  judg- 
ment; he  must  look  to  the  plaintiff  or  his  attorney 
for  them. 

It  seems,  however,  that  a  sheriff  would  be  per- 
mitted to  sell  In  case  of  collusion  between  the  par- 
ties, and  where  the  plaintiff  and  his  attorney  are  ir- 
responsible. 

A  sale  of  the  property  of  a  defendant  by  virtue  of 
a  judgment  and  execution  which  is  satisfied,  the 
purchaser  having  full  knowledge  of  the  fact,  it 
seems,  would  be  considered  a  nullity,  although  the 
defendant  assented  to  the  proceeding. 

At  all  events,  the  assent  of  a  defendant  in  an  ex- 
ecution that  an  agent  of  the  pjaintiff,  between  whom 
and  the  defendant  many  equities  existed,  might  be- 
come a  purchaser  at  a  sheriff's  sale,  does  not  render 
valid  a  sale  and  purchase  by  a  third  person. 

A  turnkey  or  assistant  jailer  is  not  within  the 
operation  of  the  Act  forbidding  sheriffs  and  their 
deputies  from  becoming  purchasers  on  sales  under 
executions. 

A  bona  fide  purchaser  from  a  fraudulent  grantee, 
or  a  grantee  with  notice,  is,  under  certain  circum- 
stances, protected;  but  a  purchaser  under  a  power, 
purchases  at  his  peril— if  there  be  no  subsisting 
power  orauthority  to  sell,  no  title  is  acquired. 

Whether  a  sheriff's  deed  of  lands  is  void  on  ac- 
count of  adverse  possession  at  the  time  of  the  sale, 
quaere. 

The  declarations  or  admissions  of  a  party  show- 
ing title  out  of  himself  or  in  the  lessor  of  the  plaint- 
iff in  an  action  of  ejectment,  are  inadmissible  in 
evidence  to  devest  him  of  his  legal  estate,  where 
there  is  no  proof  of  a  tenancy  by  the  party  in  sup- 
port of  which  the  declaration  can  be  applied,  or 
where  there  is  no  title  shown  in  the  party  in  whose 
favor  the  admissions  are  made,  independent  of  such 
declarations. 

The  return  to  the  gran  tor  or  destruction  of  a  deed 
of  lands,  will  not  revest  the  grantor  with  the  title; 
a  title  to  lands  can  be  transferred  only  by  dr.  <1. 

A  variance  in  the  amount  of  recovery  bet  ween  an 
execution  and  the  judgment  on  which  it  issues,  will 
not  affect  the  sale,  the  execution  being  amendable 
as  well  after  as  before  the  sale. 

Citations— 5  Johns.,  89:  2  Dunlap,  774;  15  Johns., 
443;  7  Johns.,  186,  428;  1  Cow.,  622;  7  Cow.,  1;  1  Johns. 
Cas.,  154;  16  Johns..  80S.  571:  9  Mass.,  142;  16  MasB.,68; 
1  R  L.,  504.  sec.  11,  306;  Hob.  Fraud.  Cont.,  881;  8 
Johns.  Ch.,  371:  6  Johns.,  22, 166;  6  Cow..  751;  2  Johns.. 
84;  9  Johns.,  55;  IS  Johns.,  73,  488,  855;  2  H.  Bl.,  360;  4 
Cruis.,  497. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Erie  Circuit  in  Sep.,  1828,  before  the  Hon. 
John  Birdsall,  then  one  of  the  Circuit  Judges. 
*Samuel  Anderson  was  the  owner  of  [*475 
a  lot  of  land  of  146  acres  in  the  Town  of  Clar- 
ence.   Jan.  2,  1819,  being  indebted  to  Daniel 
Anderson,  he  executed  to  him  a  bond  in  the 
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penal  sum  of  $3,000,  conditioned  for  the  pay- 
ment of  $1,500,  accompanied  by  a  warrant  of 
attorney,  authorizing  the  confession  of  a  judg- 
ment; by  virtue  of  which  a  judgment  was  en- 
tered Jan.  12, 1819,  and  on  the  28th  of  the  same 
month  &  fieri  facias  was  issued  on  the  judgment, 
delivered  to  the  sheriff  of  Niagara  command- 
ing him  to  levy  $1,500  debt  and  $17.75  costs, 
besides  his  fees,  &c.,  but  the  sheriff  at  the  same 
time  was  directed  not  to  expose  the  property 
of  the  defendant  to  sale  until  further  orders. 
Apr.  24,  1819,  Samuel  Anderson  executed  to 
the  plaintiff  a  deed  of  96  acres  of  land,  part  of 
his  farm  in  the  Town  of  Clarence,  in  satisfac- 
tion and  payment  of  the  judgment,  and  the 
plaintiff  released  and  discharged  him  from  the 
judgment,  except  the  sheriff's  fees  on  the  exe- 
cution, of  which  transaction  notice  was  given 
to  the  sheriff  (as  was  charged  in  a  bill  in  chan- 
cery, filed  by  Samuel  Anderson,  and  which  was 
produced  on  the  trial  of  this  cause  by  the  de- 
fendant). After  notice  was  thus  given,  the  sher- 
iff (as  was  also  charged  in  the  bill)  by  an  ar- 
rangement with  one  Samuel  T.  Conkey,  an  as- 
sistant of  the  jailer  of  the  County  of  Niagara, 
Dec.  10,  1819,  sold  the  farm  of  the  plaintiff  to 
Conkey  for  the  sum  of  $35,  and  executed  to 
him  a  deed  thereof.  The  plaintiff  in  the  bill 
further  charged,  that  the  sale  was  had  without 
his  orders  or  knowledge,  and  that  Conkey,  the 
purchaser,  knew  at  the  time  of  the  sale  that 
the  judgment  and  execution  were  fully  paid 
and  satisfied.  Conkey  brought  an  action  of 
ejectment  against  both  Daniel  Anderson  and 
Samuel  Anderson  for  the  recovery  of  the  farm, 
obtained  judgment  and  was  put  into  the  pos- 
session of  the  premises  in  the  fall  of  1822.  Sam- 
uel Anderson  was  turned  out  of  possession,  but 
took  possession  again  within  four  or  five  days, 
and  has  ever  since  remained  in  possession. 

June  30,  1823,  Sheldon  Chapin  and  others 
obtained  a  judgment  against  Samuel  T.  Con- 
key  for  $1,200  debt  and  $10  costs,  on  which  an 
execution  issued  and  the  farm  (bought  in  by 
476*]  him  Dec.  10,  1819),  sold  to  one*Hiram 
Johnson.  In  1824  another  judgment  was  ob- 
tained against  Conkey,  in  favor  of  John  G. 
Camp,  for  $319.81,  on  which  the  same  premises 
were  sold  in  May,  1826,  to  one  Jacob  A.  Bark- 
er. At  the  time  of  the  purchases  by  Johnson 
and  Barker,  it  was  known  to  them  that  Samuel 
Anderson  was  in  possession  of  the  premises 
claiming  title. 

After  the  purchase  of  the  farm  by  Conkey, 
Samuel  Anderson  executed  to  Daniel  Ander- 
son a  quitclaim  deed  of  the  96  acres  of  land, 
conveyed  by  Daniel  to  Samuel  in  1819,  which 
deed  it  seems  was  executed  for  the  purpose  of 
enabling  Daniel  to  prosecute  a  suit  in  chan- 
cery against  Conkey,  to  avoid  the  sale  of  the 
premises  to  him,  Samuel  being  under  the  im- 
pression that  a  suit  could  not  be  prosecuted  in 
his  own  name.  In  1823,  this  quitclaim  deed 
was  returned  by  Daniel  to  Samuel,  and  rede- 
livered  to  him,  but  no  reconveyance  was  exe- 
cuted. In  1826  Samuel  Anderson  bought  in 
the  titles  of  Johnson  and  Barker  to  the  prem- 
ises in  question,  acquired  under  the  judgments 
against  Conkey  ;  Daniel  Anderson  was  present 
and  assented  to  such  purchase  by  Samuel  An- 
derson, and  became  surety  for  the  purchase 
money,  which  was  about  $600,  and  a  few  days 
after  the  purchase  told  a  witness,  one  St.  John, 
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that  "  Daniel  had  now  got  a  good  title  for  the 
farm;  that  it  was  hard  for  him,  for  he  had  been 
obliged  to  pay  in  the  whole  more  than  the  farm 
was  worth,  but  that  he  had  now  bought  Camp 
and  Chapin's  titles  and  got  the  business  all  ar- 
ranged." It  appeared  that  Johnson  and  Bark- 
er acted  in  the  purchases  by  them,  only  as  the 
agents  of  Camp  and  Chapin. 

To  show  his  right  to  recover,  the  plaintiff 
on  the  trial  of  the  cause  produced  :  1.  The 
deed  from  the  defendant  to  him  of  96  acres, 
dated  Apr.  24,  1819  ;  2.  The  judgment  in  his 
favor  against  the  defendant,  docketed  Jan.  15, 
1819,  and  the  execution  issued  thereon  (there 
was  a  variance  between  the  judgment  and  exe- 
cution as  to  the  amount  of  costs,  which  in  the 
judgment  were  stated  at  $14.44,  and  in  the  exe- 
cution at  $17.75,  for  this  cause  the  admission 
of  the  execution  in  evidence  was  objected  to, 
but  the  objection  was  overruled) ;  3.  The  sher- 
iff's deed  by  virtue  of  the  preceding  judgment 
and  execution  to  Samuel  T.  Conkey ;  4.  The 
record  of  the  recovery  in  ejectment  in  favor  of 
Conkey  *against  the  plaintiff  and  de-  [*477 
fendant  in  this  cause  ;  5.  The  judgments  and 
executions  in  favor  of  Camp  and  Chapin 
against  Conkey,  and  the  sheriff's  deed  by  vir- 
tue of  sales  under  the  same  to  Johnson  and 
Barker  ;  and  6.  The  conveyances  from  John- 
son and  Barker  to  the  lessor  of  the  plaintiff. 
The  evidence  of  the  admissions  of  the  defend- 
ant to  St.  John  was  objected  to  as  incompe- 
tent, but  received  by  the  judge.  It  was  proved, 
that  at  the  time  of  the  sale  of  the  premises  in 
question  under  the  execution  of  the  plaintiff, 
the  defendant  consented  that  the  premises 
might  be  struck  off  to  the  son  of  the  plaintiff 
as  the  plaintiff's  agent.  This  evidence  was 
also  objected  to,  but  received  by  the  judge.  A 
verdict  was  rendered  for  the  plaintiff  for  the 
whole  farm,  subject  to  the  opinion  of  this 
court  on  a  case  made  containing  the  above 
facts. 

Messrs.  S.  Smith  and  J.  A.  Spencer,  for 
plaintiff.  The  execution  was  not  void,  but 
voidable  only  ;  it  may  be  amended  and  the 
purchaser  protected.  4  Johns.,  148  ;  5 Id.,  58  ; 
2  T.  R.,  737.  The  averments  in  the  bill  in 
chancery  produced  by  the  defendant,  supply 
the  proof  wanting  and*  cure  all  defects.  As  to 
the  quitclaim  of  the  96  acres,  the  transaction 
was  imperfect,  the  title  was  not  perfected,  the 
deed  was  executed  for  a  specific  object,  and 
was  not  accepted  by  the  defendant,  but  re- 
turned by  him  and  must  be  considered  as  can- 
celed. The  acts  and  declarations  of  the  de- 
fendant while  in  possession  of  the  premises, 
recognizing  the  plaintiff's  title,  are  good  evi- 
dence against  the  defendant,  showing  the  nat- 
ure of  his  tenancy.  4  Johns.,  230;  2  T.  R., 
43;  1  Esp.  Gas.,  458. 

Messrs.  H.  White  and  D.  Cady,  for  de- 
fendant. The  law  will  presume  a  considera- 
tion for  the  deed  from  Daniel  to  Samuel  An- 
derson, and  the  more  so  as  the  plaintiff  who 
had  it  in  his  possession  neglected  to  produce  it 
on  the  trial.  There  was  no  title  shown  under 
the  judgment  against  the  defendant.  The  exe- 
cution under  which  the  sale  was  had  did  not 
correspond  with  the  judgment ;  and  though  it 
may  be  amendable,  it  does  not  now  correspond 
with  the  judgment.  A  judgment  must  be 
shown  under  which  the  sale  is  had  ;  1  Stark. 
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Ev.,  283  ;  12  Johns.,  213  ;  and  the  defect  in 
the  'proof  cannot  be  supplied  by  the  bill  in 
478*]  chancery  or  other  extrinsic  *evidence  ; 
the  identity  must  appear  by  the  judgment  and 
execution.  The  judgment  must  be  satisfied, 
and  no  sale  could  be  had  under  it.  It  was  an 
.abuse  in  the  sheriff  to  sell  146  acres  of  land  for 
his  fees.  The  sale  to  Conkey  was  void,  he  be- 
ing an  officer  of  the  sheriff ;  and  though  not 
within  the  letter,  within  the  spirit  of  the  Act, 
1  R.  L. ,  506.  The  purchases  by  Johnson  and 
Barker  were  void,  the  defendant  being  in  pos- 
session holding  adversely.  3  Johns.  Cas.,  Ill  ; 
•9  Johns.,  55  ;  5  Id.,  489.  So,  also,  the  deeds 
from  them  to  the  lessor  of  the  plaintiff  are  in- 
operative, the  grantors  not  being  at  the  time  in 
possession.  The  declarations  of  the  defendant 
as  to  the  title  of  the  lessor  were  inadmissible. 
Such  declarations  cannot  show  a  title  either  in 
or  out  of  a  party.  7  Johns.,  186  ;  16  Id.,  302  ; 
•6  Cow.,  751.  Besides,  from  the  whole  evi- 
dence it  is  fairly  inferrible  that  the  lessor  of 
the  plaintiff  bought  in  the  titles  he  acquired 
for  the  benefit  of  the  defendant. 
Mr.  J.  A.  Spencer  was  heard  in  reply. 

By  flie  Court,  Sutherland,  J.  The  exe- 
cution in  favor  of  Daniel  against  Samuel  An- 
derson, which  was  objected  to  by  the  defend- 
ant, corresponded  with  the  judgment  in  all  re- 
spects except  the  amount  of  the  costs.  The 
•costs  in  the  judgment  were  $14.44,  and  in  the 
execution  they  were  stated  at  $17.75.  The 
judgment  was  entered  up,  upon  bond  and  war- 
rant of  attorney,  and  the  variance  was  occa- 
sioned undoubtedly  by  the  costs  of  the  de- 
fendant having  been  added  to  the  plaintiff's 
costs  and  inserted  in  the  execution,  whereas 
the  direction  to  collect  them  should  only  have 
•been  indorsed  on  the  back  of  the  writ.  That 
the  execution  was  issued  upon  this  judgment 
there  can  be  no  question  ;  and  if  any  doubt 
•could  exist  upon  the  bare  production  of  the 
record  and  the  execution,  it  is  entirely  removed 
by  the  bill  in  chancery  introduced  and  made 
evidence  by  the  defendant,  in  which  the  judg- 
ment and  execution  are  set  forth,  and  in  which 
it  is  expressly  alleged  that  the  execution  was 
issued  on  the  said  judgment.  The  validity  of 
the  execution  was  not  affected  by  the  variance. 
It  was  amendable  at  any  time,  as  well  after  as 
before  the  sale.  Bissett  v.  Kip,  5  Johns.,  89  ; 
479*]  *2  Dunl.,  774,  and  cases  cited.  The 
•execution,  therefore,  was  properly  received  in 
evidence. 

2.  The  next  inquiry  is  as  to  the  validity  of 
the  title  acquired  by  Samuel  T.  Conkey,  under 
the  sale  upon  this  execution.  It  is  impeached 
upon  two  grounds  :  1.  Because  the  judgment 
on  which  the  execution  was  issued  had  been 
paid  and  satisfied  before  the  sale  ;  and  2.  Be- 
•cause  Conkey,  the  purchaser,  was  at  the  time 
of  the  purchase  under-jailer  to  the  sheriff.  It 
is  not  denied  that  the  judgment  was  satisfied 
before  the  sale  (except  as  to  the  sheriff's  fees 
-on  the  execution),  by  a  settlement  between  the 
parties,  and  by  a  conveyance  in  fee  from  the 
defendant  to  the  plaintiff  in  the  execution,  of 
a  part  of  the  premises  on  which  it  had  been 
levied  ;  nor  is  it  denied  that  the  sheriff  and 
€onkey,  the  purchaser,  both  had  notice  of  the 
^satisfaction  of  the  judgment  before  the  sale 
took  place.  The  evidence  upon  this  subject 
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is  principally  contained  in  a  bill  in  chancery 
filed  by  the  lessor  of  the  plaintiff  against  the 
sheriff  and  Conkey,  in  which  the  facts  are  dis- 
tinctly stated.  One  object  of  the  bill  was  to 
restrain  Conkey  from  issuing  a  writ  of  posses- 
sion upon  a  judgment  in  ejectment  which  he 
had  recovered,  for  the  premises  purchased  by 
him.  The  bill  states,  in  terms,  that  the  sheriff 
had  express  information  of  the  settlement  and 
discharge  of  the  judgment  and  execution  ;  that 
he  sold  the  premises  without  the  knowledge 
or  direction  of  the  plaintiff  ;  and  that  Conkey, 
at  the  time  of  the  sale  and  conveyance  to  him, 
knew  that  the  judgment  and  execution  were 
fully  paid,  satisfied  and  discharged,  and  that 
the  sheriff  had  no  order  and  directions  from 
the  plaintiff  or  his  attorney  to  sell  the  prem- 
ises. It  was  an  injunction  bill,  and  duly  sworn 
to  by  the  plaintiff.  It  was  introduced  by  the 
defendant,  and  certainly  was  competent  evi- 
dence for  him.  The  sheriff  had  no  right  to 
sell,  for  the  purpose  of  collecting  his  fees,  after 
due  notice  of  the  settlement  and  discharge  of 
the  judgment.  The  sheriff  has  no  interest  in 
the  judgment,  which  will  authorize  him  to  in- 
terfere with  or  control  any  settlement  of  ar- 
rangement which  the  parties  may  think  proper 
to  make.  His  fees  are  no  part  of  the  judg- 
ment. They  are  but  an  incident  to  it ;  and  if 
the  judgment  itself  is  satisfied  or  discharged, 
he  *must  look  to  the  plaintiff  and  his  [*48O 
attorney  for  his  fees.  He  cannot  collect  them 
from  the  defendant  by  a  sale  of  his  property. 
An  execution  may  at  any  time  be  counter- 
manded by  the  attorney  who  issued  it,  and  the 
sheriff  is  bound  to  obey  his  instructions  and 
suspend  proceedings  upon  the  execution  when- 
ever he  is  directed  so  to  do,  unless  it  be  a  case 
of  collusion  between  the  parties  for  the  obvious 
purpose  of  defrauding  the  sheriff  out  of  the 
fees,  the  plaintiff  and  his  attorney  both  being 
insolvent  or  irresponsible. 

The  assent  of  Samuel  Anderson,  the  defend- 
ant in  the  execution  and  also  the  defendant  in 
this  suit,  to  the  sale,  admitting  the  evidence  of 
such  assent  to  be  competent,  does  not,  I  think, 
vary  its  legal  effect  and  operation.  It  may  be 
remarked,  in  the  first  place,  that  it  is  not  pre- 
tended that  he  consented  to  the  sale  in  general 
terms.  The  extent  of  his  assent  was  that  the 
farm  might  be  bid  off  by  the  agent  of  Daniel 
Anderson.  It  was  not  purchased  by  Daniel 
Anderson,  nor  for  his  benefit ;  and  the  defend- 
ant. I  apprehend,  is  not  estopped  from  raising 
any  legal  objection  to  the  title  of  any  other 
purchaser  at  such  sale.  The  fact  that  Daniel 
Anderson  subsequently  acquired  a  title  under 
the  purchaser,  will  not  enable  him  to  set  up 
the  special  consent  of  Samuel  to  the  sale,  by 
way  of  estoppel  against  him.  It  may  well  be 
questioned  whether  a  sale  made  upon  a  judg- 
ment and  execution  which  have  been  satisfied, 
though  with  the  full  assent  of  the  plaintiff  and 
defendant,  if  the  purchaser  have  knowledge 
of  all  the  facts,  is  not  an  absolute  nullity,  leav- 
ing the  title  to  the  property  precisely  as  it 
stood  before  the  sale.  The  consent  of  parties 
will  not  revive  an  extinguished  judgment,  or 
give  life  and  efficacy  to  an  execution  which  has 
been  satisfied.  It  is  not  necessarv,  however, 
to  determine  what  would  be  the  effect  of  such 
a  transaction.  It  does  not  appear  that  Samuel 
Anderson,  the  defendant,  was  present  at  the 
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sale  ;  and  he  consented,  at  most,  that  Daniel 
Anderson  might  bid  in  the  premises.  Conkey, 
therefore,  acquired  no  title  by  his  purchase  at 
the  sheriff's  sale,  having  purchased  with  full 
knowledge  that  the  judgment  and  execution 
had  been  previously  satisfied  and  discharged  ; 
and  the  defendant  is  not  estopped  from  con- 
testing his  title.  Sherman  v.  Boyce,  15  Johns., 
481*]  *±4S;Reed  v.  Pruyn,  7  Johns.,  426; 
Jackson  v.  Cadwell,  1  Cow. .  622,  and  cases  cited 
by  counsel  and  court ;  Jackson  v.  Bowen,  7 
Cow.,  1  ;  1  Johns.  Cas.,  154 ;  16  Johns.,  571  ; 
9  Mass.,  142;  16  Id.,  63. 

2.  Samuel  T.  Conkey  was  assistant  jailer 
under  David  S.  Conkey,  his  brother,  who  was 
under-sheriff  and  jailer.     The  16th  section  of 
the  Act  concerning  judgments  and  executions, 
1  R.  L.,  506,  provides  that  it  shall  not  be  law- 
ful for  any  sheriff,  or  other  officer  to  whom 
any  execution  shall  be  directed,  or  any  of  their 
deputies,  or  any  person  for  them  or  either  of 
them,  to  purchase  any  goods  or  chattels,  lands 
or  tenements,  at  any  sale,  by  virtue  of  any  ex- 
ecution ;  and  all  purchases  so  made  by  them 
are  declared  to  be  void.     An  under-jailer  or 
turnkey,  I  am  inclined  to  think,  is  not  a  deputy 
within  the  meaning  of  this  Act.     He  is  a  mere 
servant  of  the  jailer,  and  can  have  no  official 
control  or  agency  in  the  execution  of  any  pro- 
cess directed  to  the  sheriff. 

3.  If  Samuel  T.  Conkey  acquired  no  title  to 
the  premises  in  question   under  the  sheriff's 
sale  and  deed  of  Dec.  16,  1819,  then  the  pur- 
chasers under  the  judgments  subsequently  ob- 
tained against  him  acquired  no  title  or  inter- 
est by  virtue  of  their  purchases. 

Conkey  never  was  in  possession  of  the  prem- 
ises except  for  a  few  days,  and  that  was  in 
1822.  Samuel  Anderson  was  in  possession 
when  Conkey  purchased,  and  has  remained  in 
possession  ever  since.  The  judgment  of  Cha- 
pin  and  others  against  Conkey  was  obtained  in 
June,  1823,  and  that  of  Camp  against  Conkey 
in  May,  1824.  Hiram  Johnson  was  the  pur- 
chaser under  the  first  judgment  and  Jacob  A. 
Barker  under  the  last ;  and  they  have  respect- 
ively conveyed  all  their  title  and  interest  to 
the  lessor  of  the  plaintiff.  A  purchaser  at 
sheriff's  sale  acquires  only  the  interest  of  the 
defendant  in  the  execution.  If  he  has  no  title, 
none  passes  by  the  sale  and  the  deed  of  the 
sheriff.  The  Act  concerning  judgments  and 
executions,  1  R.  L.,  504,  sec.  11,  gives  to  bona 
fide  purchasers  of  land  upon  execution,  who 
shall  be  evicted  on  account  of  any  irregularity 
in  the  proceedings,  or  want  of  title  in  the  per- 
son against  whom  such  execution  issued,  a 
482*J  remedy  against  *the  plaintiff  in  the 
execution,  who  is  entitled  to  further  judgment 
and  execution  against  the  defendant  therein. 

Under  the  Registry  Act  and  the  statute 
against  fraudulent  conveyances,  the  bona  fide 
purchaser  from  a  fraudulent  grantee,  or  a 
grantee  with  notice,  is,  under  certain  circum- 
stances, protected.  Roberts  v.  Anderson,  3 
Johns.  Ch.,  371;  Rob.  Fraud.  Cont.,  882,  eiseq. 
But  a  purchaser  under  a  power  purchases  at 
his  peril ;  if  there  was  no  subsisting  power  or 
authority  to  sell,  no  title  is  acquired. 

It  has  already  been  remarked  that  Conkey 
never  was  in  possession  except  for  a  few  days; 
neither  were  Johnson  and  Barker,  or  either  of 
them,  ever  in  possession.  The  defendant  had 
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been  in  possession  since  1822.  Johnson  and 
Barker  purchased  as  the  agents  of  Chapin  and 
Camp,  the  plaintiffs  in  the  execution ;  and 
Chapin  and  Camp  both  testify  that  they  knew 
at  the  time  of  the  sale  that  Samuel  Anderson 
was  in  possession  of  the  land  claiming  title. 
Johnson  and  Barker  were  also  the  mere  agents 
of  Chapin  and  Camp  in  conveying  the  premises 
to  the  lessor. 

Whether  the  sheriff's  deeds  to  Johnson  and 
Barker  were  void  on  account  of  the  adverse 
possession  of  the  premises  by  Samuel  Ander- 
son at  the  time  of  the  sale  or  not,  it  is  not  nec- 
essary to  determine  ;  for,  admitting  them  to  be 
valid,  if  the  views  which  have  already  been 
expressed  are  sound,  they  conveyed  no  inter- 
est to  the  grantees. 

The  conveyances  from  Johnson  and  Barker 
to  the  lessor  would,  undoubtedly,  have  been 
void  on  account  of  the  adverse  holding  of 
Samuel  Anderson  at  the  time,  if  it  had  not  ap- 
peared, as  it  does  distinctly  in  the  case,  that 
Samuel  Anderson  was  present  when  the  con- 
veyances were  executed,  and  made  no  objec- 
tions to  the  sale,  but  joined  in  the  securities 
given  by  Daniel  Anderson  for  the  purchase 
money.  He  is  estopped  by  these  acts  from  say- 
ing that  the  conveyances  were  void  by  reason 
of  his  adverse  possession  ;  but  his  declarations 
at  that  time  or  subsequently  are  inadmissible 
for  the  purpose  of  showing  title  out  of  himself 
or  in  the  lessor.  6  Johns.,  22  ;  7  Id.,  186  :  16- 
Id. ,  302 ;  6  Johns.  Ch. ,  166 ;  6  Cow. ,  751.  His 
declaration  to  the  witness  St.  John,  "that 
Daniel  Anderson  had  now  got  a  good  title  for 
the  farm,"  *was  inadmissible  on  that  [*483 
ground.  There  was  no  pretense  or  evidence 
of  a  tenancy  on  the  part  of  Samuel  under  Dan  • 
iel,  in  support  of  which  these  declarations 
could  be  applied.  He,  undoubtedly,  supposed 
that  Daniel  had  acquired  a  good  title,  but  if 
he  had  not  in  fact,  the  admissions  or  opinions 
of  Samuel,  however  frequently  made  or  ex- 
pressed, would  not  confer  it.  The  evidence  of 
St.  John  upon  this  point  ought  not  to  have 
been  received. 

4.  The  only  remaining  inquiry  is  whether 
the  title  of  the  lessor  to  the  96  acres  conveyed, 
to  him  by  the  defendant,  Apr.  29,  1819,  was 
extinguished  by  the  release  or  quitclaim  deed 
for  the  same  premises  subsequently  given  by 
him  to  the  defendant.  That  a  quitclaim  deed 
was  given  to  the  defendant  is  clearly  estab- 
lished by  the  testimony  of  several  witnesses. 
It  is  also  shown  that  the  deed  was  subsequently 
returned  by  the  defendant  to  the  lessor ;  but 
the  return  or  destruction  of  the  deed  would 
not  revest  the  grantor  with  the  title.  A  title 
can  be  transferred  only  by  deed.  2  Johns., 
84;  9/d.55;  12  Id  73,488,355;  2  H.  Bl., 
260;  4  Cruis.,  497;  6  East,  86.  It  is  highly 
probable  that  there  was  no  good  or  valuable 
consideration  for  the  deed,  and  that  in  a  court 
of  equity,  upon  a  disclosure  of  all  the  circum- 
stances attending  the  transaction,  the  defend- 
ant would  be  compelled  to  reconvey  the  96 
acres  to  the  lessor.  But  enough  does  not  ap- 
pear in  this  case  to  enable  us  to  pronounce  the 
deed  void,  and  the  legal  title  which  it  con- 
veyed to  the  defendant  was  never  reconveyed 
to  the  lessor. 

Upon  the  whole  case,  therefore,  the  defendant 
is  entitled  to  judgment. 

WEND.  4. 
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Sheriff's  eater-Fees— Purchase  under  a  jxncer— Exe- 
cution under  paid  judgment,  void.  Distinguished— 
87  N  Y  271 

Cited 'in— 8  Wend.,  681;  9  Wend..  437;  2  Hill,  567; 
3  Den.,  552;  UN.  Y.,  4«2;  17  Hun,  19;  23  Hun,  39;  5 
Barb.,  569;  12  Barb.,  243;  4  How.  Pr.,  245 ;  8  How. 
Pr.,  110;  1  Sheld.,  294;  5  Daly,  56;  12  Abb.  N.  8..  388; 
37  Mo.,  573 ;  47  Mo.,  361 ;  59  Mo.,  236 ;  48  Ind.,  412 ;  31 
Am.  Dec.,  700  (6  Porter,  432) ;  45  Am.  Dec.,  341  (9  Mo., 
722) :  47  Am.  Dec.,  119  (10  Mo.,  352). 

Deed— Return  or  destruction  lines  not  affect  title. 
Cited  in— 1  Barb.,  619 ;  7  Barb.,  177 ;  37  Barb.,  628 ;  54 
Barb.,  104. 


M'ALLISTER  t>.  REAB. 

Evidence — True  Value  of  Article  Sold — Breach 
of  Warranty — Interest  on  Account — Practice. 

In  an  action  of  assurnpxlt  for  the  recovery  of  the 
price  of  an  article  sold  at  a  stipulated  sum,  a  de- 
fendant may  give  evidence  showing  the  true  value 
of  the  article  sold,  in  case  of  a  breach  of  warranty, 
in  reduction  of  the  amount  of  the  recovery  claimed, 
as  well  in  cases  of  a  sale  with  warranty  as  in  cases 
of  fraud ;  such  evidence  being  allowed  to  avoid  cir- 
cuity  of  action,  and  to  prevent  further  litigation 
upon  the  same  matter.  And  it  seems  that  a  defend- 
484*]  ant  *would  be  allowed  to  give  such  evidence 
in  a  case  of  warranty,  although  the  article  sold  was 
not  returned  to  the  vendor. 

A  merchant  or  manufacturer  whose  uniform  cus- 
tom it  is  to  charge  interest  after  90  days  upon  arti- 
cles sold  or  manufactured  by  him,  is  allowed  to 
charge  interest  accordingly  to  those  who  are  in  the 
habit  of  dealing  with  him,  they  being  presumed  to 
know  such  custom  and  to  act  in  reference  thereto. 

Where  a  general  objection  is  made  to  a  decision 
of  a  court  on  the  trial  of  a  cause,  and  on  a  review 
thereof  it  appears  that  the  decision,  if  objectionable 
at  all,  is  so  only  in  part,  the  party  is  not  allowed  to 
avail  himself  of  the  objection,  for  the  want  of  pre- 
cision in  stating  it  at  the  trial. 

Citations-13  Johns..  302;  2  Stark.  N.  P.,  93;  11 
Johns.,  50;  2  Wend.,  431 ;  3  Wend.,  236;  7  East,  480, 
481,  n. ;  1  Camp.,  190 ;  8  Cow.,  31. 

TERROR  from  the  Washington  C.  P.  This 
-I-J  was  an  action  of  asmmpsit  for  goods  sold 
and  delivered.  On  the  trial  the  plaintiff,  a 
stove  dealer,  produced  an  account  of  sundry 
items  alleged  to  have  been  sold  to  the  defend- 
ant, and  which  was  proved  by  his  clerk  to  be 
a  true  extract  from  his  books  of  account.  On 
the  extract  was  a  charge  for  a  patent  cooking- 
stove,  the  delivery  of  which  was  proved  by 
the  clerk,  and  that  the  defendant  was  told  that 
the  price  was  $40  cash,  or  $45  if  sold  on  a 
credit  of  six  months.  Besides  the  delivery  of 
the  patent  cooking-stove,  he  proved  the  de- 
livery of  stovepipe,  a  dumb-stove,  wire,  &c., 
appendages  to  the  stove,  and  of  sundry  other 
articles  charged  in  the  books,  and  that  the  de- 
fendant was  in  the  habit  of  dealing  at  plaint- 
iff's shop  on  a  credit,  and  had  work  done  there 
occasionally ;  that  a  part  of  the  entries  were 
made  by  the  plaintiff,  and  a  part  by  the  wit- 
ness ;  that  the  plaintiff  always  charged  inter- 
est on  his  accounts  after  ninety  days,  which 
custom  he  believed  was  generally  known  ;  and 
that  he  had  been  present  at  settlements  by  the 
plaintiff  with  different  individuals,  and  never 
heard  any  complaint  as  to  the  correctness  of 

NOTE.— Evide  nee — Parties  oicn  entries. 

Where  there  are  regular  dealings  between  the  par- 
ties, and  it  to  proved  that  the  plaintiff  kept  honest 
and  fair  books,  that  some  of  the  goods  have  been  de- 
livered, or  some  of  the  work  performed,  and  that 
the  plaintiff  keeps  no  clerk,  such  books  are,  from 
necessity,  admissible  in  evidence.  See  Vosburgh  v. 
Thayer,  12  Johns.,  461,  note. 

WEND.  4. 


plaintiff's  books.  The  books  of  account  were 
then  received  in  evidence,  although  their  ad- 
mission was  objected  to  by  the  defendant; 
from  the  books  it  appeared  that  the  plaintiff's 
account  amounted  to  $74.26,  and  it  was  proved 
that  the  interest  on  the  same  amounted  to 
$11.80.  Besides  the  above,  two  witnesses  tes- 
tified that  the  defendant  had  admitted  the  cor- 
rectness of  all  the  items  charged  in  the  plaint- 
iff's account,  except  the  stovepipe,  dumb  stove, 
and  wire  appendages  to  the  stove.  The  de- 
fendant objected  to  the  plaintiff's  right  to  re- 
cover interest,  which  objection  was  [*485 
overruled.  The  plaintiff  rested. 

The  defendant  then,  in  pursuance  of  a  no- 
tice attached  to  his  plea,  offered  to  prove  that 
the  plaintiff  warranted  the  stove  to  draw  and 
carry  smoke  well  and  to  cook  well,  and  that 
the  stove  did  not  draw  and  carry  smoke  well ; 
that  after  every  possible  experiment  made  it 
was  found  it  would  not  draw  ;  that  the  bottom 
plate  was  warped,  and  that  the  plates  did  not 
fit  together ;  that  the  defendant  took  the  stove 
to  the  plaintiff  and  offered  to  return  it,  but 
that  the  plaintiff  refused  to  receive  it  back.  It 
was  not  pretended  that  there  was  any  fraud  in 
the  sale,  but  the  defendant  insisted  that  he 
was  entitled  to  give  this  evidence  as  a  set-off 
of  damages  for  the  breach  of  the  plaintiff's 
contract  of  warranty,  and  to  reduce  the  amount 
of  the  plaintiff's  recovery.  The  evidence  was 
objected  to  by  the  plaintiff,  and  rejected  by 
the  court  on  the  ground  that  unliquidated  dam- 
ages for  a  breach  of  a  warranty  cannot  be  set 
off  in  an  action  of  assumpsit;  and  that  where 
there  has  been  an  absolute,  unconditional  sale 
of  an  article  for  a  stipulated  price,  and  no 
fraud  shown,  although  there  be  a  warranty,  a 
breach  of  such  warranty  cannot  be  given  in 
evidence  to  reduce  the  stipulated  price  of  the 
article  ;  that  had  fraud  existed,  the  defendant 
would  have  had  aright  to  have  shown  it,  either 
wholly  to  defeat  the  plaintiff's  right  to  recover 
for  the  article  sold,  or  to  reduce  the  amount  of 
his  recovery  to  the  value  of  the  article  sold  ; 
but  as  no  fraud  was  shown,  the  contract  of 
sale  stood  unimpeached,  and  there  was  a  suffi- 
cient consideration  to  support  it.  To  this  de- 
cision the  defendant  excepted.  Sundry  items 
of  set-off  were  proved  on  the  part  of  the  de- 
fendant, and  the  court  charged  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  amount 
of  his  account,  including  the  stove  at  $45  and 
the  interest  to  be  computed  from  the  expira- 
tion of  the  credit,  after  deducting  the  amount 
of  the  defendant's  account  proved.  The  jury 
found  for  the  plaintiff,  with  $65.61  damages, 
on  which  verdict  a  judgment  was  entered. 

Mr.  C.  L.  Allen,  for  plaintiff  in  error.  The 
account  books  of  the  plaintiff  were  improperly 
received  in  evidence.  Within  *the  de-  [*48<l 
cision  of  Vosburgh  v.  Thayer,  12  Johns.,  461, 
the  plaintiff  ought  to  have  proved  by  a  cus- 
tomer that  he  kept  correct  and  honest  books. 
The  books  showed  the  price  of  the  several  arti- 
cles and,  therefore,  were  important  testimony, 
and  not  rendered  immaterial  by  the  other  evi- 
dence in  the  case. 

Interest  ought  not  to  have  been  allowed  ex- 
cept on  the  article  of  the  stove  sold  ;  the  cus- 
tom of  the  plaintiff  to  charge  interest  was  not 
brought  home  to  the  defendant,  and  there  was 
no  agreement,  either  express  or  implied,  to  pay 
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interest  for  any  other  article.  2  Wend.,  501  ; 
3  Cow.,  425. 

The  evidence  offered  by  the  defendant  be- 
low to  reduce  the  amount  of  the  plaintiff's  re- 
covery ought  to  have  been  received.  2  Wend., 
431  ;  8  Cow.,  31  ;  10  Johns.,  250  ;  11  Id.,  548; 
13  Id.,  302  ;  18  Id.,  141  ;  7  East,  480  and  n, 
2  Taunt.,  2;  1  Camp.  N.  P.,  190.  The  prin- 
ciple to  be  extracted  from  all  these  cases  is, 
that  a  defense  of  the  nature  set  up  in  this  case 
is  permitted  as  best  calculated  to  do  final  and 
complete  justice  between  the  parties,  most  ex- 
peditiously  and  least  expensively,  and  to  avoid 
circuity  of  action.  The  contract  was  rescinded 
by  an  offer  to  return  the  stove,  although  there 
being  a  warranty  an  offer  to  return  was  not 
necessary.  2  Stark.  Ev.,  640,  644,  645  ;  1 
Mass.,  437;  3  Esp.  Cas.,  83.  The  evidence  was 
not  only  admissible,  but  if  the  defendant  be- 
low had  neglected  to  avail  himself  of  the  de- 
fense, he  would  not  have  been  allowed  subse- 
quently to  maintain  an  action  for  a  breach  of 
the  warranty.  1  Camp.  N.  P.,  190  ;  8  Johns., 
453  ;  Qld.,  232  ;  14  Id.,  377.  The  counsel  also 
referred  to  the  case  of  Reynolds  v.  Colton,  de- 
cided in  this  court  previous  to  1824,  not  re- 
ported, which  was  an  action  for  a  breach  of 
warranty  in  respect  of  the  quality  of  paper 
manufactured  by  the  defendants  for  the  plaint- 
iff. Reynolds  was  sued  for  the  price  of  the  pa- 
per, but  did  not  apprise  his  counsel  of  the 
breach  of  the  warranty,  wherefore  no  defense 
on  that  ground  was  interposed,  and  the  plaint- 
iffs recovered.  Afterwards  Reynolds  prose- 
cuted for  the  recovery  of  damages  for  the 
breach  of  the  warranty,  and  the  court  refused 
to  sustain  the  action,  holding  that  the  claim 
ought  have  been  set  off  in  the  former  action, 
487*]  *and  that  such  action  was  a  bar  to  the 
recovery  in  the  second  suit.1 

Mr.  S.  Stevens,  for  defendant  in  error. 
The  books  of  account  were  properly  received 
in  evidence,  but  if  not,  the  other  proof  in  the 
cause  was  amply  sufficient  to  support  the 
plaintiff's  demand.  8  Johns.,  211. 

As  to  the  allowance  of  interest.  The  whole 
sum  allowed  was  only  $11.80,  the  principal 
part  of  which  arose  on  the  item  for  the  stove 
which  indisputably  drew  interest  after  the  time 
stipulated  for  payment ;  as  to  the  residue,  the 
jury  had  a  right  to  presume  a  knowledge  by 
the  defendant  of  the  plaintiff's  custom,  and 
if  not,  the  court  will  not  for  this  cause  reverse 
the  judgment, but  order  it  to  be  deducted  from 
the  judgment.  A  venire  de  novo  will  not  be 
awarded  for  the  mere  purpose  of  having  the 
interest  deducted  on  a  second  trial. 

The  evidence  offered  was  inadmissible  as  the 
foundation  of  a  set-off.  A  demand  growing 
out  of  a  special  agreement  necessary  to  be  set 
forth  particularly  in  a  declaration,  cannot  be 
set  off  ;  to  authorize  a  cross  demand  to  be  set 
off  in  a  court  of  law,  it  must  be  liquidated,  cer- 
tain and  determinate.  Cow..  56  ;  6  T.  R.,  488; 
2  Johns.,  155;  6  Cow.,  613;  8  Id.,  310;  8 
Johns.  Ch.,  357,  359  ;  4  Id.,  292,  293. 

The  evidence  was  inadmissible  also  in  re- 
duction of  the  price  of  the  article  sold.  The 
offer  of  the  defendant  to  return  the  stove  can- 

1.— The  reporter  is  informed  that  the  present  Chief 
Justice  was  counsel  for  one  of  the  parties  in  the  case 
•cited  by  the  counsel,  and  that  the  report  of  the  case 
Is  substantially  correct. 
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not  influence  the  decision  of  the  question. 
The  sale  being  absolute  and  unconditional,  the 
defendant  had  no  right  to  return  it  without  the 
consent  of  the  plaintiff  ;  it  is  not  in  the  power 
of  one  of  the  parties  to  a  contract  to  rescind 
it ;  Doug.,  23,  24  ;  Cowp.,  818  ;  the  remedy  of 
the  party  was  upon  the  warranty.  IT.  R.,  133; 
7  East,  274  ;  12  Wh.,  183.  If  the  damages  can- 
not be  set  off  directly,  they  cannot  indirectly, 
by  allowing  evidence  in  reduction  of  the  stip- 
ulated price.  Were  the  action  upon  a  quan- 
tum *valebat  instead  of  a  special  con-  [*488 
tract  at  a  stipulated  price,  it  might  be  differ- 
ent, for  then  the  vendor  would  be  entitled  to 
recover  only  the  value  of  the  article  sold. 
Where  there  is  fraud  on  the  part  of  the  vendor, 
it  is  at  the  option  of  the  vendee  either  to  re- 
scind the  contract  and  bring  an  action  of  as- 
8umpt>it  for  the  purchase  money  or  case  for  the 
deceit ;  or  where  the  purchase  money  has  not 
been  paid,  he  may  rescind  the  contract  and 
defeat  the  recovery  altogether  ;  or  if  he  keeps 
the  article  sold,  he  may  reduce  the  recovery 
to  its  fair  value,  the  plaintiff's  fraud  appear- 
ing, being  driven  to  his  quantum  valebat ;  but 
where  there  is  no  fraud,  and  the  party  has  tak- 
en a  warranty,  he  cannot  rescind  the  contract, 
nor  can  he  recover  back  the  purchase  money, 
but  is  driven  to  his  action  on  the  warranty.  If 
a  party  cannot  recover  back  the  purchase  mon- 
ey, he  surely  cannot  defeat  an  action  for  the 
recovery  thereof.  The  doctrine  contended  for 
by  the  plaintiff  below,  is  fully  supported  by 
the  Supreme  Court  of  the  U.  S.,  in  Thorntonv. 
Wynn,  12  Wh.,  183,  in  which  case  all  the  En- 
glish decisions  upon  this  subject  are  reviewed, 
and  there  is  no  case  to  be  found  decided  in 
bank  impugning  the  decision  in  Thornton  v. 
Wynn.  In  all  the  cases  seeming  to  support  a 
contrary  doctrine,  the  action  was  either  upon 
the  quantum  meru.it  or  quantum  valebat,  or 
fraud  was  shown  in  the  vendor  ;  thus,  in  7 
East,  479,  the  action  was  upon  a  quantum 
meruit;  13  Johns.,  302;  15  Id.,  230,  and  2 
Wend.,  431,  were  cases  of  fraud.  18  Johns., 
141,  is  not  analogous  ;  there  the  defendant  was 
permitted  to  show  that  the  whole  of  the  arti- 
cles sold  had  not  been  delivered,  in  conse- 
quence of  which  the  value  of  the  part  delivered 
was  lessened.  In  8  Cow.,  31,  the  question  now 
under  consideration  was  agitated  but  not  de- 
cided ;  what  was  said  by  Mr.  Justice  Wood- 
worth,  favoring  the  views  of  the  defendant  be- 
low, is  the  dictum  of  the  judge  and  not  the  ad- 
judication of  the  court.  Where  fraud  is  shown 
the  contract  is  destroyed,  and  the  plaintiff  is 
driven  to  his  quantum  meruit  or  quantum  vale- 
bat  ;  and  then  the  sole  question  is,  what  is  he 
entitled  to  recover ;  not  so  where  there  is  a 
warranty  and  no  fraud  shown  ;  a  failure  of  the 
warranty  does  not  destroy  the  contract  ;  it  is 
available  to  each  party,  and  each  may  main- 
tain, his  action,  *the  one  for  the  price  [*489 
of  the  article  and  the  other  to  recover  damages 
for  the  breach  of  the  warranty.  It  is  upon  this 
principle  that  apartial  failure  of  consideration, 
unless  occasioned  by  the  fraud  of  the  plaintiff, 
cannot  be  given  in  evidence  in  reduction  of 
the  damages.  1  Camp.  N.  P.,  40  ;  2  Id.,  346  ; 
12  Wh.,  183;  1  Stark.,  42. 

By  the  Court,  Marcy,  J.     I  am  inclined  to 
think  that  the  objection  to  the  books  of  ac- 

WEND.  4. 
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count  as  evidence  was  not  well  taken  ;  but  it 
is  not  necessary  to  settle  that  question,  because 
there  was  abundant  proof  without  the  books 
to  establish  all  the  items  of  the  account.  Two 
witnesses  testified  to  the  acknowledgment  of 
the  defendant  as  to  the  correctness  of  all  the 
items,  except  those  which  related  to  the  cook- 
ing-stove and  its  appendages ;  and  as  to  the  sale 
of  those  there  was  no  question  made  at  the  trial. 

The  instruction  of  the  court  to  the  jury  to  al- 
low interest  appears  to  me  to  have  been  cor- 
rect. The  objection  to  the  allowance  of  any  in- 
terest whatever  was  overruled  by  the  court  and 
the  decision  excepted  to.  There  was  an  ex- 
press agreement  for  interest  as  to  the  cooking- 
stove.  The  objection,  so  far  as  it  related  to  this 
item  of  the  account,  was  clearly  unfounded. 
But  it  is  contended  that  the  court  erred  if  there 
was  any  item  on  which  interest  could  not  be  le- 
gally charged.  I  doubt  this  proposition.  If 
counsel  will  not  discriminate  in  their  objec- 
tions so  as  to  draw  the  attention  of  the  court  to 
what  is  conceived  to  be  objectionable  in  the  de- 
cision made,  they  are  precluded  from  urging 
it  as  a  cause  for  reversing  the  judgment.  On 
a  part  of  the  account  interest  was  allowable; 
on  another  part  the  defendant  contended  it 
was  not  ;  he  made  a  general  objection  to  the 
charge  for  interest.  If  the  court  had  allowed 
the  objection,  they  would  have  erred,  because 
on  one  part  of  the  account  interest  was  charge- 
able ;  and  it  is  contended  they  erred  in  disal- 
lowing the  objection,  because  on  another  part 
it  was  not  a  legal  charge.  The  objection  was 
not  sufficiently  discriminating  ;  it  should  have 
been  only  to  an  allowance  of  interest  on  that 
portion  of  the  account  which  the  defendant 
49O*]  conceived  *did  not  draw  interest.  I 
do  not  think  the  charge  of  interest  on  any  part 
of  the  account  objectionable.  The  plaintiff 
proved  that  the  defendant  was  one  of  his  cus- 
tomers and  that  he  always  charged  interest  on 
his  accounts  after  90  days.  The  uniform  cus- 
tom of  a  merchant  or  manufacturer  is  pre 
sumed  to  be  known  to  those  who  are  in  the 
habit  of  dealing  with  him,  and  in  their  deal 
ings  are  supposed  to  act  with  reference  to  that 
custom. 

The  main  question  in  this  case  is,  that  which 
arises  on  the  decision  of  the  court  excluding 
the  evidence  of  the  breach  of  the  warranty  on 
the  sale  of  the  cooking-stove.  This  evidence 
was  offered  for  two  objects  ;  first,  by  way  of 
setting  off  the  damages  for  the  breach  of  the 
warranty;  and  secondly,  to  show  that  the  stove 
was  of  less  value  than  the  price  agreed  to  be 
given  for  it.  In  relation  to  the  first,  the  court 
below  laid  down  the  general  proposition  that 
damages  arising  from  a  breach  of  warranty  in 
such  a  case  as  this  cannot  be  set  off  in  an  ac- 
tion brought  for  the  price  agreed  to  be  given  ; 
and  as  to  the  second,  they  say  that  where  there 
is  an  absolute  unconditional  sale  with  warranty 
for  a  stipulated  price  without  fraud,  a  breach 
•of  the  warranty  cannot  be  given  in  evidence  to 
reduce  the  price  below  the  sum  agreed  to  be 
paid.  It  was  admitted  that  if  there  had  been 
fraud  imputable  to  the  defendant,  the  plaintiff 
would  not  be,  as  without  fraud  it  was  con- 
tended he  was,  obliged  to  resort  to  his  cross 
Action,  but  might  reduce  the  claim  below  the 
stipulated  price,  by  showing  the  stove  not  to 
be  such  as  it  was  warranted  to  be. 
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Upon  what  principle  are  the  damages  for  the 
breach  of  the  warranty  allowed  in  a  case  where 
there  is  fraud  to  be  given  in  evidence  to  re- 
duce the  recovery  below  the  stipulated  price  ? 
Not  on  the  ground  of  set-off,  because  these 
damages  are  unliquidated.  Is  it  upon  the  ground 
that  the  contract  is  destroyed  by  the  fraud?  If 
it  is  rendered  void, upon  what  principle  can  the 
vendor  recover  at  all?  I  know  it  has  been  said 
he  recovers  upon  a  quantum  meruit  or  quantum 
valebat;  but  if  there  was  no  contract  by  reason 
of  his  fraud,  there  was  no  sale  ;  no  passing  of 
title.  Can  an  implied  sale  beset  up  in  lieu  of 
the  express  one?  This  I  think  may  well  be 
doubted,  although  the  express  contract  maybe 
void.  *The  case  of  Betcker  v.  Voor-  [*491 
man,  13  Johns.,  302,  seems  to  have  been  put 
upon  the  ground  that  the  sale  was  valid.  The 
language  of  the  court  does  not  countenance 
the  idea  that  the  question  in  that  case  was  the 
mere  value  of  the  horse.  It  is  there  intimated 
that  a  different  rule  now  prevails  from  what 
formerly  governed,  which  commends  itself  to 
the  court,  because  it  is  calculated  to  do  final 
and  complete  justice  between  the  parlies  most 
expeditiously  and  least  expensively;  but  if  the 
parties  were  proceeding  without  regard  to  the 
express  contract  upon  an  implied  one,  and  were 
only  establishing  the  true  value  of  the  horse, 
there  was  no  new  rule,  and  the  language  of  the 
court  was  not  very  appropriate  to  the  question 
before  them.  In  the  case  of  Leggett  v.  Cooper, 
2  Stark.  N.  P.,  93,  where  the  counsel  for  the 
defendant  reisisted  the  recovery  on  a  contract 
for  the  sale  of  hops  on  account  of  fraud,  Ld. 
Ellenborough  said,  "  if  there  is  no  contract  for 
the  sale  of  the  goods  at  the  stipulated  price, 
there  is  no  contract  upon  the  quantum  meruit 
for  goods  sold  and  delivered."  The  action  in 
the  case  of  Frisbee  v.  Hoffnagle,  11  Johns.,  50, 
was  on  a  note  given  for  the  consideration  of  a 
deed  with  warranty  for  land.  The  defense  was, 
that  the  vendor  had  no  title,  and  it  was  allowed 
to  prevail,  not  upon  the  ground  that  the  con- 
tract for  the  sale  was  invalid  by  reason  of  fraud, 
but  for  the  purpose  of  avoiding  circuity  of 
action. 

The  decision  in  the  case  of  Spotting  v.  Vdnder- 
cook,  2  Wend.,  431,  does  not  I  apprehend  pro- 
ceed on  the  ground  of  fraud  alone.  The  con- 
sideration of  the  note  was  the  fulfillment  of  the 
contract  to  deliver  barrels.  If  the  whole  con- 
tract was  cut  up  by  the  fraudulent  conduct  of 
the  plaintiff,  the  note  was  entirely  without  con- 
sideration ;  but  it  was  not  so  considered.  So, 
in  the  case  of  Burton  v.  Stewart,  8  Wend.,  236. 
there  was  fraud  in  the  sale  of  the  horse,  yet 
the  note  given  on  the  sale  was  not  adjudged  to 
be  without  consideration.  The  contract  was 
broken,  but  it  had  a  valid  existence  ;  and  the 
court  entertained  no  doubt  in  that  case  that  if 
there  had  been  a  proper  notice,  the  amount  of 
the  recovery  would  have  been  greatly  abated 
by  the  proof  or  what  *was  offered  ;  [*49U 
it  was,  however,  rejected  for  the  want  of  such 
notice. 

From  an  examination  of  the  cases,  I  am  sat- 
isfied that  in  those  where  the  damages  arising 
from  a  breach  of  a  warranty  in  the  sale  of 
chattels  have  been  allowed  to  be  given  in  evi- 
dence by  the  defendant  to  reduce  the  amount 
of  recovery  below  the  stipulated  price,  the  de- 
cisions of  the  court  have  not  proceeded  on  the 
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ground  that  the  express  contracts  were  void  by 
reason  of  fraud,  and  that  the  recovery  was  had 
upon  a  quantum  meruit,  or  quantum  valebat 
upon  implied  contracts,  but  upon  a  principle 
somewhat  different  from  either  of  those  ad- 
verted to  in  this  case  by  the  court  below;  upon 
a  principle  which  has  of  late  years  been  gain- 
ing favor  with  courts,  and  extending  the  range 
of  its  operations.  Such  defense  is  admitted  to 
avoid  circuity  of  action.  A  second  litigation 
on  the  same  matter  should  not  be  tolerated 
where  a  fair  opportunity  can  be  afforded  by 
the  first  to  do  final  and  complete  justice  to  the 
parties.  If  a  defense  resting  on  such  a  princi- 
ple is  allowed,  as  I  think  it  is,  in  a  case  of  a 
warranty  mala  fide,  I  see  no  good  reason  for 
not  allowing  it  in  a  case  of  a  warranty  bona 
.fide.  The  effect  would  be  as  salutary,  and  the 
inconveniences  arising  therefrom  would  be  as 
few,  in  the  one  case  as  the  other.  The  distinc- 
tion contended  for  on  the  part  of  the  defendant 
here  is  recognized,  I  admit,  in  many  cases,  and 
some  of  them  of  high  authority;  but  in  others, 
and  those  mostly  of  a  more  recent  date,  it  seems 
to  me  to  have  been  disregarded. 

Where  a  seedsman  sold  seed  and  warranted 
it  of  a  particular  sort  and  quality,  it  is  said 
Ld.  Kenyon  thought  the  damages  for  a  breach 
of  the  warranty  might  have  been  given  in  evi- 
dence in  the  action  for  the  stipulated  price  in 
reduction  of  it,  although  on  the  trial  of  the  ac- 
tion for  the  price  agreed  to  be  given,  Buller, 
J.,  had  decided  otherwise.  Cormack  v.  Oillis, 
referred  to  in  Basten  v.  Buller.  7  East,  480.  In 
the  case  of  Fisher  v.  Samuda,  1  Camp.,  190, 
Ld.  Ellenborough  suggested  that  the  quality 
of  the  beer  (which  was  inferior  to  that  con- 
tracted for)  should  have  been  given  in  evi- 
dence in  the  suit  by  the  vendor  for  the  price, 
instead  of  bringing  a  cross  action  on  the  war- 
493*]  ranty.  The  reason  he  assigned  *for 
this  opinion  was  not  that  the  contract  was  void 
for  fraud,  but  that  the  first  suit  afforded  an 
opportunity  to  do  final  justice  between  the 
parties. 

In  an  action  for  the  price  of  a  horse  sold  for 
12  guineas  and  warranted  sound,  the  defendant 
was  allowed  to  reduce  the  plaintiff's  damages 
to  a  very  small  sum  by  proving  that  the  horse 
was  not  according  to  the  warranty.  King  v. 
Boston,  7  East,  481,  n. 

It  was  said  by  Woodworth,  J.,  in  the  case 
of  Hills  v.  Bannister,  8  Cow.,  31  :  "  If  the 
plaintiff  had  refused  to  re-cast  the  bell,  I  incline 
to  think  a  partial  failure  of  consideration  might 
be  a  defense  in  mitigation,  although  there  be 
no  fraud." 

The  idea  that  fraud  must  be  shown  to  enable 
the  defendant  to  set  up  such  a  defense  as  that 
offered  in  this  case,  does  not  appear  to  have  oc- 
curred to  Mr.  Starkie  when  considering  this  sub- 
ject. According  to  his  views,  "  where  the  arti- 
cle of  sale  is  warranted,  it  seems  that  the  vend- 
ee is  entitled  to  prove  the  inferiority  and  the 
breach  of  the  warranty  in  diminution  of  the 
damages,  although  a  specific  price  has  been 
agreed  for,  and  although  he  has  not  rescinded 
the  contract  in  toto,  as  he  might  have  done  by 
returning  the  article.  This  is  not  open  to  the 
objection  that  the  defendant  ought  to  have  re- 
scinded the  contract  in  toto,  for,  from  the  very 
nature  of  a  contract  of  warranty  he  has  a  right, 
to  keep  the  goods  and  recover  damages  for  the 
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breach  of  warranty."  Stark.,  2,  645.  It  would 
be  a  mistake  to  infer  from  the  language  above 
quoted,  that  the  rule  he  lays  down  applies  to 
conditional  sales  only.  What  is  said  in  relation 
to  rescinding  the  contract  is  designed  to  meet 
and  answer  the  objection  which  has  sometime* 
been  made,  that  although  the  sale  is  absolute, 
yet  if  the  purchaser  finds  the  article  not  ac- 
cording to  the  warranty,  he  ought  not  to  sus- 
tain an  action  thereon  till  he  has  returned  or 
offered  to  return  the  property  purchased. 

I  am  persuaded  that  if  we  should  circum- 
scribe the  operation  of  the  rule  in  the  manner 
contended  for  by  the  defendant  in  error  here, 
we  should  limit  its  usefulness;  but  by  extend- 
ing it  to  cases  of  sale  on  warranty  without 
fraud,  we  shall  *thereby  curtail  litiga-  [*494 
tion  without  creating  confusion  by  encroach- 
ments upon  established  principles  of  law.  I 
am,  therefore,  of  opinion  that  the  court  below 
erred  in  refusing  the  evidence  offered  by  the 
defendant,  and  that  the  judgment  ought  to  be 
reversed. 

Judgment  reversed  and  venire  de  novo. 

Affirmed— 8  "Wend.,  109. 

Evidence  to  reduce  amount  of  recovery — breach  of 
warranty.  Cited  in— 6  Wend.,  593 :  10  Wend.,  513 ;  22 
Wend.,  156 :  3  Hill,  177 ;  7  Hill,  55  : 5  Den.,  31 ;  1  Edw., 
306 :  Clarke,  510 ;  25  N.  Y.,  309 ;  3  Barb.,  385 ;  8  Barb., 
18 ;  10  Barb.,  58  ;  42  Barb.,  40 ;  43  Barb.,  631 ;  13  How. 
Pr.,  249 ;  3  Abb.  Pr.,  119 ;  17  Abb.  Pr.,  353,  474 ;  1  Hilt., 
122 ;  11  Am.  Rep.,  252  (9  R.  I.,  299). 

Interest  on  account— when  chargeable.  Cited  in— 20 
Wend.,  52  ;  7  Lans.,  392;  1  Barb.,  236;  22  How.  Pr.. 
446. 

Boohs  of  account— admtesibttity.  Cited  in— 20 
Wend.,  75  (32  Am.  Dec.,  522) ;  15  Barb.,  134 ;  1  E.  D. 
S.,  86 ;  4  E.  D.  S.,  240. 

Also  cited— 26  N.  Y.,  157 ;  53  Barb.,  409 ;  35  How. 
Pr.,  195. 


THE  MINISTER,  ELDERS  AND  DEACONS 
OF  THE  REFORMED  PROTESTANT 
DUTCH  CHURCH  OF  SCHENECTADY 

v. 
VEEDER. 

Contracts — Support  of  Gospel  Sufficient  Consid- 
eration for  Release — Church  Trustees — Right 
to  Possession  of  Church  Property — Suit  by  Re- 
ligious Corporation — Pleading. 

Where  a  arrant  is  made  to  individuals  for  the  use 
of  a  church  which  at  the  time  of  the  grant  is  not 
incorporated  as  such,  the  persons  to  whom  the  grant 
is  made  stand  seised  to  the  use ;  and  when  the 
church  afterwards  acquires  a  legal  capacity  to  take 
and  hold  real  estate,  the  statute  executes  the  pos- 
session to  the  use,  and  the  estate  vests. 

To  support  a  release,  granted  in  1716,  of  the  rent 
and  reversion  of  demised  premises  to  individuals 
for  the  benefit  and  support  of  a  church,  a  previous 
conveyance  conferring  a  lesser  estate  will  be  pre- 
sumed. 

The  support  of  the  gospel  is  a  sufficient  considera- 
tion to  render  valid  a  release. 

In  a  suit  by  a  religious  corporation  founded  on  a 
conveyance,  it  is  not  necessary  to  aver  a  capacity  in 
the  corporation  to  take. 

Citations— 2  R.  L.,  213 ;  1  R.  L.,  72 ;  1  Cr.,  432,  sec.  6. 

TVEMURRER  to  declaration  in  covenant  for 
rent,  containing  two  counts.  In  the  first 
count,  it  is  stated  that  Feb.  24,  1716,  Ryert 
Schermerhorn  and  four  other  persons,  patent- 
ees in  trust  for  the  (then  town,  now)  City  of 
Schenectady,  demised  to  Peter  Vrooman  in  fee 
certain  premises,  subject  to  certain  rents,  and 
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that  in  pursuance  thereof  the  lessee  entered; 
that  being  so  seised  of  the  rents,  the  lessors, 
Oct.  6,  1716,  by  a  certain  indenture  under  seal, 
remised,  released  and  forever  quitclaimed  the 
same  rents  unto  Garret  Symonse,  John  Dela- 
mont  and  four  others,  elders  and  deacons  of 
the  Reformed  Nether  Dutch  Church  of  the 
Town  of  Schenectady,  and  to  their  succesors 
In  the  said  offices  of  elders  and  deacons  in  the 
said  church  forever,  for  the  benefit  and  sup- 
port of  the  church  and  congregation  and  the 
minister  thereof  for  the  time  being,  whereby 
495*]  the  releasees* became  seised  of  the  rents 
as  joint  tenants  in  fee  simple  ;  that  all  the  re- 
leasees except  John  Delamont  died,  and  he, 
surviving  them,  became  solely  seised  of  the 
rents;  that  in  1771,  John  Delamont  also  died, 
and  the  rents  descended  to  Abraham  Dela- 
mont, the  son  and  heir  of  the  last  survivor, 
who,  in  1772,  by  an  indenture  of  release  and 
confirmation,  granted,  ratified,  approved,  re- 
mised, conveyed  and  confirmed  unto  the  plaint- 
iffs and  to  their  successors  and  assigns  in  fee 
the  said  rents,  whereby  the  plaintiffs  then  and 
there  became  seised  of  the  same  in  fee  simple. 
The  plaintiffs  then  aver  that  May  1, 1824,  they 
were  duly  elected  and  appointed  the  minister, 
elders  and  deacons  of  the  said  Reformed  Dutch 
Church,  and  became  and  were  the  lawful  suc- 
cessors of  the  minister,  elders  and  deacons  in 
the  last  indenture  mentioned ;  that  as  such  suc- 
cessors, and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  they  became  seised  of 
the  rents.  And  they  further  aver  that  Mar.  25, 
1814,  all  the  estate  of  the  original  lessee  in  the 
demised  premises  came  to  and  vested  in  the 
defendant  by  assignment,  who  entered  ;  and 
that  eleven  years'  rent  had  become  due  and  re- 
mained unpaid.  In  the  second  count,  after 
stating  the  original  demise  and  the  release  to 
Garret  Symonse  and  others,  the  plaintiffs  aver 
that  May  1,  1824,  they,  the  plaintiffs,  were 
duly  elected  and  appointed  the  minister,  elders 
and  deacons  of  the  Reformed  Nether  Dutch 
Church  of  the  Town  of  Schenectady,  then 
known  by  the  name,  style  and  description  of 
the  Reformed  Protestant  Dutch  Church  of 
Schenectady,  and  then  and  there  became  and 
were  the  successors  of  Garret  Symonse  and  the 
five  others,  as  the  minister  and  the  elders  and 
deacons  of  the  said  Reformed  Nether  Dutch 
Church  of  Schenectady,  and  as  such  succes 
sors,  and  by  virtue  of  the  statute,  &c. ,  became 
seised  of  the  said  rents.  Then  follow  aver- 
ments of  the  assignment  of  the  estate  of  the 
original  lessee  to  the  defendant,  her  entry  and 
the  accruing  of  rent,  &c. 

The  defendant  craves  oyer  of  the  original 
lease,  the  release  to  Symonse  and  others,  and 
the  conveyance  from  the  heirs  of  John  Dela- 
mont, and  demurs  to  the  whole  declaration. 
The  plaintiffs  join. 
496*]  *Mr. M.T.Reynolds,  for  defendant. 

Messrs.  A.  C.  Paige  and  A.  Van  Vech- 
ten,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  demur- 
rer being  to  both  counts  of  the  declaration,  if 
either  is  good  the  plaintiffs  will  be  entitled  to 
judgment.  I  will  consider  the  objections  to  both 
counts. 

It  is  objected  that  the  release  from  the  pat- 
entees to  the  elders  and  deacons,  being  given 
WEND.  4. 


to  parties  not  in  possession,  passed  no  interest. 
It  is  true  that  a  release  is  not  the  appropriate 
conveyance  by  which  to  transfer  a  rent.  Tech- 
nically it  is  given  to  some  person  having  an 
Interest  in  the  premises,  upon  which  the  re- 
lease is  intended  to  operate.  There  can  be  no 
doubt  that  in  this  case  the  release  was  intended 
to  operate  by  way  of  passing  the  estate  ;  and 
rather  than  the  intention  of  the  parties  should 
be  defeated,  the  court  might  presume  a  pre- 
vious lease,  conveying  a  lesser  eitate  in  the  es- 
tate intended  to  be  conveyed.  It  was  intended, 
however,  as  an  assignment.  Perhaps  we  might 
give  it  effect  as  a  release.  The  releasors  held 
the  estate  in  trust  for  the  people  of  the  Town 
of  Schenectady.  The  releasees,  as  inhabitants 
of  the  town,  had  an  equitable  interest  in  the 
very  rent ;  they  were  a  part  of  the  centuia  que  ute, 
and,  under  the  circumstances  of  this  case,  bad 
all  the  possession  of  which  the  subject  was  sus- 
ceptible, to  enable  them  to  receive  a  release.  I 
am  inclined  to  think  it  sufficient. 

Nor  is  there  a  substantial  objection  as  it  re- 
gards the  consideration.  There  is,  indeed,  no 
pecuniary  consideration;  but  the  support  of 
the  gospel  in  a  Christian  country  is  a  sufficient 
consideration.  The  conveyance  being  to  the 
elders  and  deacons  by  name  as  individuals,  the 
legal  estate  is  supposed  by  the  first  count  to  be 
in  them;  and  they  holding  as  joint  tenants,  the 
estate  survived  to  the  last  liver  and  descended 
to  his  heir  at  law,  who,  in  1772,  conveyed  to 
the  minister,  elders  and  deacons  of  the  Re- 
formed Protestant  Dutch  Church,  which  is  the 
style  of  an  incorporation  granted  in  1734  to  the 
Society  before  known  as  The  Elders  and  Dea- 
cons of  the  Nether  Dutch  Church  in  Schenec- 
tady. To  this  conveyance  *it  is  object-  f*497 
ed  that  there  is  no  averment  of  a  capacity  to 
take  real  estate.  Our  statute  gives  this  capac- 
ity to  religious  incorporations,  which  seems  to 
render  any  such  averment  unnecessary;  and  it 
may  fairly  be  presumed  the  Corporation  in 
1772  possessed  the  same  capacity.  In  the  sec- 
ond count  this  release  is  not  stated;  but  it  is 
averred  that  the  elders  and  deacons  being  seised 
by  virtue  of  the  release  from  the  patentees  to 
the  use  of  the  church,  the  plaintiffs  were  duly 
elected  The  Minister, Elders  and  Deacons  of  the 
Nether  Dutch  Church,  now  known  by  the 
title  of  The  Minister,  Elders  and  Deacons  of  the 
Reformed  Protestant  Dutch  Church,  and  so 
became  the  successors  of  the  elders  and  dea- 
cons of  the  Nether  Dutch  Church,  deriving 
titles  directly  from  the  releasors,  and  not 
through  the  heir  of  the  last  survivor.  Our  Stat- 
ute, 2  R.  L.,  212,  directs  how  a  church  may 
become  incorporated,  and  that  the  trustees 
of  any  church  are  authorized  to  take  posses- 
sion  of  the  temporalities  belonging  to  such 
church,  whether  real  or  personal  estate,  and 
whether  the  same  may  have  been  conveyed 
directly  to  such  church  or  to  any  other  person 
for  their  use.  Under  this  statute  the  present 
plaintiffs  were  authorized  to  take  possession 
and  enjoy  the  rent  in  question;  and  under  the 
Statute  of  Uses,  the  legal  estate  is  vested  in  the 
cesttti  que  use,  after  such  quality,  manner  and 
form  as  they  had  in  the  use.  1  R.  L.,,72  ;  1 
Cr..  482,  sec.  6. 

Before  the  incorporation  of  the  plaintiffs, 
there  was  no  person  in  ette  capable,  as  eettui 
que  use,  to  take  the  estate;  and  then  the  persons 
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who  were  described  as  elders  and  deacons 
stood  seised  to  the  use.  There  was  indeed  a 
church,  but  not  incorporated;  and  when  the 
church  received  legal  capacity  to  take  and  hold 
real  estate,  the  statute  executed  the  possession 
to  the  use,  and  the  estate  vested.  The  aver- 
ment in  the  declaration  that  the  plaintiffs  were 
elected  the  minister,  elders  and  deacons,  &c., 
I  understand,  alludes  to  their  first  receiving  a 
corporate  capacity;  for  previous  to  that  time  it 
is  averred  Garret  Symonse  and  others  were 
seised  of  the  estate  in  question.  This  is  the 
view  of  the  case  presented  by  the  second  count. 
498*]  *I  confess  I  think  the  plaintiffs'  title 
strongest  under  the  first  count,  according  to 
which .  the  title  may  be  stated  thus  :  Ryert 
Schermerhorn  and  others  held  the  land  intrust 
for  the  Town  of  Schenectady.  They  were 
patentees,  and  had  the  legal  estate.  They  leased 
to  Vrooman,  reserving  the  rent  in  question. 
This  rent  they  soon  after  transferred  by  release 
to  Garret  Symonse  and  five  others,  in  trust  for 
the  use  of  the  Nether  Dutch  Church.  Garret 
Symonse  and  the  other  five  trustees  died,  John 
Delamont  being  the  last  survivor.  The  church, 
in  the  meantime,  had  been  incorporated,  and 
the  heir  at  law  of  John  Delamont  holding  the 
legal  estate,  conveyed  to  the  church  by  its  cor- 
porate name  ;  which  church,  though  by  a  dif- 
ferent name,  is  represented  by  the  plaintiffs  and 
sues  for  the  rent. 

I  think  the  title  good;  and  if  so,  the  plaintiffs 
are  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  defendant  to  plead  on  payment  of 
costs. 

Cited  in-41  Mich.,  740. 


THE  PEOPLE  v.  S.  C.  BREWSTER. 

Construction  of  Statute  —  Act,  Prohibiting  Carry- 
ing on  Banking  Business  by  Individuals. 

The  Act  prohibiting  the  carrying  on  banking1  busi- 
ness by  individuals  and  incorporated  companies  un- 
less specially  authorized  by  law,  does  not  preclude 
individuals  or  corporations,  if  otherwise  authorized, 
from  lending  their  funds  upon  promissory  notes  by 
way  of  discount  or  otherwise  ;  the  evil  intended  to 
be  guarded  against  is  the  keeping  of  an  office  of  de- 
posit for  the  purpose  of  carrying  on  banking  busi- 
ness. 

Citation—  6  Cow.,  290. 


was  an  action  of  debt  to  recover  a  pen 
JL  ally  of  $1,000  for  an  alleged  contravention 
of  the  Act  prohibiting  the  carrying  on  of  bank- 
ing business  by  individuals  and  incorporated 
companies,  unless  specially  authorized  by  law, 
tried  at  the  Erie  Circuit  in  Apr.,  1828,  before 
the  Hon.  John  Birdsall,  then  one  of  the  Cir- 
cuit Judges. 

The  provisions  of  the  Act  are:  "That  it  shall 
not  be  lawful  for  any  person,  association  of  per- 
sons or  body  corporate  to  keep  any  office  of  de- 
posit for  the  purpose  of  discounting  promis- 
sory notes,  or  tor  carrying  on  any  kind  of  bank- 
ing business  or  operations  which  incorporated 
banks  are  authorized  by  law  to  carry  on,  or  is- 
sue any  bills  or  promissory  notes  as  private 


NOTE.— Corporations— Powers—  Quo  warranto  lies 
against,  for  usurping  a  public  franchise. 

Corporations  have  only  vuch  powers  as  are  specifl- 
cattv  granted.  See,  The  People  v.  Utica  Ins.  Co.,  15 
Johns.,  358,  note. 
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*bankers  unless  thereunto  specially  [*49J> 
authorized  by  law;"  and  a  penalty  of  $1,000 is 
imposed  for  a  contravention  of  the  Act.  Stat., 
Vol.  IV.,  242  c,  passed  Apr.  21,  1818. 

It  was  proved  that  the  defendant  was  in  the 
habit  of  discounting  notes  for  various  individ- 
uals, advancing  money  on  the  same,  and  tak- 
ing discounts  in  advance  ;  when  the  notes  fell 
due,  if  desired,  the  defendant  accepted  renew- 
als of  the  same  ;  the  money  advanced  by  him 
on  such  notes  was  in  bills  of  the  "Washington 
Banking  Company  of  New  Jersey,"  which  were 
one  half  per  cent.'below  par.  The  mode  of  re- 
newing a  note  was  by  paying  the  whole  amount 
thereof  in  current  money  and  receiving  Wash. 
Bk.  Co.  bills  on  the  new  note,  deducting  the 
discount.  The  notes  thus  discounted  were  gen- 
erally made  for  the  purpose  of  being  discount- 
ed in  consequence  of  a  previous  arrangement 
with  the  defendant.  It  further  appeared  that 
the  defendant  kept  an  office  in  the  Village  of 
Buffalo  as  an  exchange  broker,  and  bought  and 
sold  uncurrent  bank  bills,  drafts  and  bills  of 
exchange;  no  witness  testified  that  he  received 
deposits  of  money.  A  publication  of  the  de- 
fendant in  a  newspaper  printed  at  Black  Rock 
was  read  in  evidence,  the  principal  object  of 
which  apparently  was  to  defend  the  "Washing- 
ton Banking  Company "  against  imputations 
upon  its  credit,  and  which  contained  a  para- 
graph in  these  words  :  "  I  shall  continue,  as 
heretofore,  to  purchase  these  bills  at  each  of 
my  offices  at  ^  per  cent,  discount;  and  I  pledge 
myself  to  the  public  to  receive  them  at  all  times 
at  par  in  payment  of  all  notes  due  at  my  office, 
and  also  in  deposits.  Any  further  evidence  of 
my  own  confidence  in  the  money  it  is  not  in  my 
power  to  give."  The  evidence  on  the  part  of  the 
people  being  closed,  the  defendant  moved  for  a 
nonsuit,  which  was  granted  by  the  judge,  and 
which  was  now  moved  to  be  set  aside. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

Mr.  H.  B.  Storrs,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  plaintiff 
was  properly  nonsuited.  The  discounting  of 
notes  alone  will  not  subject  an  individual  or 
company  to  the  penalty  given  by  the  Act  under 
*which  this  suit  is  brought.  The  1st  sec-[*5OO 
tion  provides,  "That  it  shall  not  be  lawful  for 
any  person,  association  of  persons  or  body  cor- 
porate, from  and  after,  &c.,  to  keep  any  office  of 
deposit  for  the  purpose  of  discounting  promis- 
sory notes,  or  for  carrying  on  any  kind  of  bank- 
ing business  or  operations  which  incorporated 
banks  are  authorized  by  law  to  carry  on, or  issue 
any  bills  or  promissory  notes.as  private  bankers,, 
unless  thereunto  specially  authorized  by  law." 
This  is  a  penal  Act,  and  is  to  be  construed 
strictly.  It  was  not  intended  to  prohibit  indi- 
viduals or  corporations  from  lending  their  own 
proper  funds  upon  promissory  notes  by  way 
of  discount  or  otherwise.  The  evil  to  be  sup- 
pressed was  unauthorized  banking — the  keep- 
ing of  an  office  of  deposit  for  the  purpose  of 
carrying  on  any  kind  of  banking  business.  An 
office  of  deposit  must  be  kept,  and  it  must  be 
kept  for  the  purpose  of  discounting  notes,  &c. 
Where  an  office  of  deposit  is  kept  oy  an  indi- 
vidual or  company  who  are  in  the  habit  of  dis- 
counting notes,  the  fact  that  it  was  kept  for 
that  purpose  would  be  sufficiently  established. 
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If  the  Legislature  had  intended  to  prevent  the 
discounting  of  notes  absolutely,  they  would 
have  said  so  in  direct  terms  ;  they  would  have 
used  the  appropriate  language  for  that  purpose, 
as  they  have  in  the  next  member  of  the  same 
sentence,  where  they  prohibit  the  issuing  of  any 
bills  or  promissory  notes  by  any  individual  or 
corporation  as  private  bankers.  They  there 
change  the  phraseology  and  omit  the  particle 
"for"  and  use  the  verb  "issue"  instead  of  the 
participle  "issuing;"  by  which  omission  and  al- 
teration the  connection  of  what  follows,  with 
the  keeping  of  an  office  of  deposit,  in  the  com- 
mencement of  the  sentence,  is  broken,  and  the 
prohibition  becomes  absolute  and  unqualified. 

The  business  of  the  defendant,  as  established 
by  all  the  evidence,  was  that  of  an  exchange 
broker  the  buying  of  notes,  uncurrent  bills, 
bills  of  exchange,  &c.  There  is  no  evidence 
that  he  ever  received  a  cent  in  deposit,  or  that 
he  ever  solicited  deposits,  or  was  willing  to  re- 
ceive them,  except  a  single  expression  in  a  pub- 
lication made  by  him  in  relation  to  the  Wash. 
Bk.  Co.,  in  which  he  pledges  himseli  to  receive 
them  at  all  times  at  par  in  payment  of  notes 
due  at  his  office,  and  also  in  deposit.  His  mere 
5OI*]  readiness,  for  *special  reasons,  to  re- 
ceive the  notes  of  this  Company  in  any  manner, 
certainly  afforded  no  evidence  of  his  keeping 
an  office  of  deposit  for  the  purpose  of  carrying 
on  banking  operations.  The  case  of  The  Peo- 
ple v.  Barton,  6  Cow.,  290,  is  in  point. 

Motion  to  set  aside  nonsuit,  denied. 

Cited  in— 17  Wend.,  174;  Clarke,  453;  1  Sand.  Ch., 
313:  77  N.  Y.,  70;  17  Barb..  381. 


WITT  t.  FOLLETT. 

Insolvent  Debtor — Discharge  of. 

A  discharge  of  an  insolvent  debtor,  void  as  to  its 
effect  in  relieving  the  defendant  from  the  payment 
of  his  debts,  is  equally  inoperative  to  protect  him 
from  the  imprisonment  of  his  person. 

THIS  was  an  action  on  a  promissory  note 
made  in  N.  H.  whilst  both  parties  were  in- 
habitants of  that  State.  The  note  fell  due  in 
Dec.,  1820.  Sep.  7,  1821,  the  defendant  ob- 
tained a  discharge  in  this  State  from  his  debts 
as  an  insolvent  debtor,  under  the  Act  of  181,8, 
he  as  well  as  the  plaintiff  having  become  in- 
habitants here,  and  pleaded  the  discharge  in 
bar  of  the  action.  On  demurrer,  the  plea  was 
overruled.  2  Wend.,  457.  The  suit  was  then 
brought  to  trial  on  the  general  issue,  and  the 
defendant  offered  his  discharge  in  evidence,  to 
induce  the  entry  of  a  limited  judgment,  so  as 
to  exempt  his  body  from  imprisonment.  The 
discharge  was  received  subject  to  the  opinion 
of  the  court. 

Mr.  C.  F.  Ingalls,  for  defendant,  insisted 
that  though  the  discharge  was  void  as  exoner- 
ating the  defendant  from  liability  to  the  pay- 
ment of  his  debts,  it  was  operative  to  exempt 
his  body  from  execution;  relying  upon  the  dis- 
tinction recognized  in  Ogden  v.  Saunders,  12 
Wh.,213. 

Mr.  D.  Buel.  Jr.,  for  plaintiff. 

By  tJie  Court,  Marcy,  ,7.  We  are  asked  to 
qualify  the  judgment  in  this  case,  and  to  give 
such  effect  to  the  discharge  as  that  it  shall  ex- 
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empt  the  body  of  the  defendant  from  impris- 
onment. This,  I  apprehend,  would  be  giving 
an  operation  *to  the  Act  of  1813  not  [*5O2 
directly  contemplated  by  it.  It  authorizes  the 
discharge  of  the  insolvent  from  imprisonment 
if  in  prison  at  the  time  of  the  assignment.  An 
exemption  from  imprisonment  generally  re- 
sults from  the  validity  of  a  discharge  from  the 
debts;  but  the  discharge  in  this  case  as  to  its 
main  object  in  relation  to  this  debt  being  void, 
it  cannot  have  the  incidental  effect  of  one  that 
is  valid.  When  the  substance  of  a  discharge  is 
gone,  its  qualities  and  attributes  cannot  be  re- 
tained; the  incidents  fall  with  the  principal. 
If  there  was  a  distinct  provision  in  the  Act  tak- 
ing away  the  remedy  by  imprisonment  for  all 
debts  which  the  insolvent  owed  at  the  time  of 
his  discharge,  another  and  quite  a  different 
question  would  be  presented.  There  is  noth- 
ing in  the  Act  of  1813  authorizing  a  qualified 
judgment  to  be  rendered. 
Motion  denied. 


H.  &  A.  BARNEY  v.  KEITH. 

• 

Deed — Estate  for  Years — "  Grant  and  Demi*e  " 
Import  Covenants  of  Warranty — Independent 
Covenants. 

If  an  estate  for  years  be  granted  by  an  indenture 
of  lease,  the  words  "grant  and  demise"  import 
covenants  of  warranty  and  for  quiet  enjoyment, 
and  such  covenants  may  be  stated  in  the  declara- 
tion, although  not  contained  in  the  lease  in  express 
terms. 

Although  the  quantity  of  interest,  or  the  kind  or 
nature  of  the  estate  intended  to  be  granted  is  not 
specified,  an  estate  for  years  will  be  deemed  to  be 
granted,  if  from  the  whole  instrument,  taken  to- 
gether, it  is  manifest  that  such  was  the  intent  of  the 
parties.  Reasons  for  deeming  this  an  estate  for 
years. 

Independent  covenants. 

Citatlon-8  Cow.,  36. 

"HEMURRER  to  declaration.  Mar.  8, 1828, 
\J  the  parties  entered  into  an  agreement  un- 
der seal,  whereby  the  defendant,  for  and  in 
consideration  of  $80,  to  be  paid  in  manner 
after  mentioned,  "granted,  demised,  let,  leased 
and  to  farm  let  "  unto  the  plaintiffs  three  lots 
in  the  Village  of  Syracuse,  to  hold  from  Mar. 
15,  1828,  but  specifying  no  term.  The  plaint- 
iffs covenanted  to  pay  the  defendant  $80;  on 
the  signing  and  delivery  of  the  agreement  $20, 
and  the  residue  in  three  installments,  on  the 
15th  days  of  June.  Sep.  and  Dec.,  after  the 
date  of  the  agreement;  they  further  covenant- 
ed to  pay  the  taxes  which  should  be  assessed 
on  the  premises  for  the  term  of  one  year,  not 
to  commit  waste,  to  *keep  the  cove-  (*5O# 
nants  contained  in  a  certain  lease  described  in 
the  agreement,  and  to  waive  notice  to  quit  the 
premises.  The  plaintiffs  declared,  setting  forth 
the  demise,  and  that  the  defendant  covenanted 
that  he  had  full  power  and  lawful  right  to 
lease,  grant  and  demise  the  said  lots  of  land, 
and  that  the  plaintiffs  should  have  quiet  and 
peaceable  possession  of  the  same  Mar.  15, 1828, 
and  should  quietly  and  peaceably  hold  and  en- 
joy the  same  without  the  lawful  let  or  eviction 
of  any  person  whomsoever.  They  then  averred 
performance  on  their  part:  that  Mar.  15, 1828, 
they  offered  to  receive  possession  of  the  lots, 
but  that  the  defendant  had  not  power  or  right 
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to  lease,  grant  and  demise  the  same,  and  could 
not  and  did  not  deliver  possession  of  the  same 
to  the  plaintiffs  on  that  day  or  at  any  time 
since;  and  that  one  Charles  Beverly,  on  the 
day  of  the  date  of  the  agreement,  had  and  con- 
tinued to  have  lawful  title  to  the  lots,  and  was 
in  the  actual  and  lawful  possession  of  the  same 
tinder  and  by  virtue  of  such  title,  and  pre- 
vented and  hindered  the  plaintiffs  from  enter- 
ing and  possessing  the  same,  and  expelled  them 
therefrom.  Then  followed  the  breach.  The 
defendant  craved  oyer  of  the  agreement,  and 
demurred;  the  plaintiffs  joined  in  demurrer. 

Mr.  H.  Nolton,  for  the  defendant,  insisted: 
1st.  The  declaration  is  defective  in  not  aver- 
ring payment  of  the  $20  agreed  to  be  paid  at 
the  signing  and  delivery  of  the  agreement; 
such  payment  was  a  condition  precedent,  and 
the  omission  to  pay  put  an  end  to  the  contract. 
1  Cow.,  257.  3d.  The  agreement  not  specify- 
ing the  quantity  of  interest  or  the  kind  or  nat- 
ure of  the  estate  intended  to  be  granted,  by 
construction  of  law  a  life  estate  is  granted ;  and 
if  so,  a  freehold,  to  commence  infuturo,  which 
renders  the  agreement  void.  Co.  Litt.,  42  a ; 
Touch.,  87,  105.  3d.  There  are  no  covenants 
in  the  lease  of  the  natifre  or  character  of  those 
set  forth  in  the  declaration;  there  are  no  ex- 
press covenants  of  the  kind,  and  the  words 
"  grant  and  demise  "  do  not  import  a  covenant 
by  implication  of  law,  as  the  lease  purports  to 
convey  a  freehold  estate.  4th.  The  declara- 
tion is  bad  in  not  stating  the  interest  intended, 
and  in  fact  conveyed,  to  which  the  covenants 
set  forth  could  apply. 

5O4*]  *Mr.  A.  Mann,  Jr.,  for  plaintiffs. 
The  covenants  are  independent,  and  there  is  no 
condition  precedent.  The  general  averment  of 
performance  is  sufficient.  1  Saund.,  320  a,  n. 
4.  The  grant  to  the  plaintiffs  was  of  a  present 
interest,  to  take  effect  in  possession  at  a  day 
certain.  Bac.  Abr.,  tit.  Grants,  F,  &  I.  The 
estate  conveyed  is  not  an  estate  of  inheritance, 
and  the  word  "  grant"  imports  a  covenant  to 
warranty  in  the  conveyance  of  an  estate  less 
than  of  inheritance.  Co.  Litt.,  384;  Butler's 
note,  382  ;  2  Cow.,  194  ;  8  Id.,  86. 

By  the  Court,  Savage,  Ch.  J.  The  first  ob- 
jection is  not  well  taken,  as  the  covenants  are 
independent.  The  payment  of  the  first  $20  is 
not  a  condition  precedent;  a  general  averment 
of  performance  is  sufficient. 

By  taking  the  whole  instrument  together,  it 
is  apparent  that  the  estate  intended  to  be  con- 
veyed was  less  than  an  estate  of  freehold.  The 
granting  words  are  those  applicable  to  estates 
for  years;  the  interest  conveyed  is  to  take  ef- 
fect in  futuro  ;  the  lessees  are  to  pay  taxes  for 
one  year  from  Mar.  15,  1828,  and  are  to  waive 
notice  to  quit.  These  provisions  are  unmean- 
ing in  an  instrument  granting  a  freehold;  and 
one  of  them  would  render  it  entirely  void.  The 
instrument  must  be  so  construed  as,  if  possi- 
ble, to  give  effect  to  every  part  of  it.  My  con- 
clusion is  that  an  estate  for  years  was  created 
by  the  instrument  declared  on. 

If  an  estate  for  years  be  granted  by  the  in- 
strument, the  case  of  Orannis  v.  Clark,  8  Cow., 
36,  and  the  cases  there  cited,  show  that  the 
words  "  grant  and  demise  "  contain  the  cove- 
nants of  warranty  of  title  and  for  quiet  enjoy- 
ment. 
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The  rule  in  pleading  is  either  to  set  forth  an 
instrument  in  its  terms  or  according  to  its  legal 
effect.  The  plaintiffs  here  in  stating  the  cove- 
nants have  set  them  forth  according  to  the 
legal  import  of  the  terms  used,  and  as  to  the 
estate  granted  they  have  set  forth  the  terms  of 
the  instrument  or  nearly  so.  As  for  the  pur- 
poses of  showing  a  right  of  action  for  a  breach 
of  the  covenants  of  warranty  and  quiet  enjoy- 
ment, it  is  only  necessary  to  show  a  term  for 
years;  it  is  not  important  at  present,  on  gen- 
eral demurrer,  to  state  whether  the  term  was 
*for  one  year  or  more;  for  whether  the  [*5O5 
estate  be  for  one  or  more  years,  is  matter  of 
construction  for  the  court  from  what  is  stated; 
and  in  either  case  the  plaintiffs  have  a  right  of 
action.  It  is  important  only  in  the  assessment 
of  damages,  and  when  the  cause  progresses  to 
that  stage  the  court  must  instruct  the  jury. 
The  plaintiffs,  I  apprehend,  must  have  an  in- 
terest for  one  year,  and  that  is  sufficient  for 
the  present  inquiry.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment  on  the  demur- 
rer, the  defendant  having  leave  to  amend,  on  pay- 
ment of  costs. 

Cited  in— 8  Paige,  598  ;  Clarke,  606 ;  13  N.  Y.,  154. 


ALLEN  v.  PELL  &  LESTER. 

A  tenant  cannot  set  off  damage  sustained  by  the 
breach  of  his  landlord's  agreement  to  finish  or  re- 
pair a  house,  against  a  demand  for  rent. 

Citations-Cowp.,  242  ;  1  T.  R.,  310 ;  11  Johns.,  495  ; 
8  Johns.,  44. 

T?  RROR  from  tb,e  N.  Y.  C.P.  Allen  took  a  lease 
JCJ  of  Pell  of  a  house  in  the  City  of  N.  Y.  for 
one  year  from  May  1,  1825,  at  a  rent  of  $200, 
to  be  paid  quarterly  ;  the  rent  of  the  first  quar- 
ter not  to  commence  until  May  15,  in  consider- 
ation that  the  house  might  not  be  quite  finished. 
Allen  entered  into  possession  about  June  1  ; 
the  house  was  not  then  finished  ;  the  chimneys 
were  not  completed;  the  hearths  were  laid  and 
plastering  done,  and  the  door  and  stoop  were 
finished  after  he  entered.  He  paid  the  last 
three  quarter's  rent,  but  refused  to  pay  the  first 
quarter's  rent.  The  landlord  distrained  by  his 
bailiff,  Lester,  and  the  tenant,  Allen,  brought 
replevin,  and  to  an  avowry  and  cognizance 
pleaded  1st,  no  rent  in  arrears ;  2d,  that  Pell 
was  bound  to  finish  the  house  for  occupancy  by 
May  15;  that  he  did  not  do  it, and  that  by  means 
thereof  the  plaintiff  could  not  and  did  not  hold 
and  enjoy  the  dwelling-house  as  tenant  thereof 
for  the  space  of  one  quarter  of  a  year,  com- 
mencing May  15.  1825  ;  and  3d,  a  plea  similar 
to  the  second.  The  defendants  took  issue  upon 
the  first  plea,  and  to  the  second  and  third  pleas 
replied  that  the  plaintiff  could  and  did  hold 
and  enjoy  the  dwelling-house  as  tenant  to  Pell 
*for  the  quarter  commencing  May  15.[*5O6 
On  the  trial  of  the  cause  the  judge  ruled  that 
evidence  that  Pell  had  omitted  to  finish  the 
house  by  the  time  stipulated  was  inadmissible, 
but  that  it  was  competent  for  the  plaintiff  to 
to  show  that  he  did  not  occupy  the  premises 
during  the  first  quarter  or  any  part  of  it.  The 
above  facts  then  appeared,  and  the  judge 
charged  the  jury  that  the  evidence  was  sufficient 
to  authorize  them  to  find  the  issues  in  favor  of 
the  defendants  ;  the  jury  found  for  the  de- 
•  WEND.  4. 
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fendants,  found  the  rent  to  be  $33.33,  and  the 
value  of  the  property  distrained  $44.49.  The 
plain  tiff  excepted  to  the  decisions  made  and 
judgment  was  rendered  for  the  defendants. 

Mr.  G.  Wilson,  for  plaintiff. 

Mr.  P.  Ruggles,  for  defendants.      « 

By  the  Court,  Sutherland,  J.  The  evi- 
dence offered  by  the  plaintiff  to  show  that  Mr. 
Pell  had  not  complied  with  his  agreement  in 
finishing  the  house  by  the  time  stipulated,  and 
that  the  premises  were  out  of  repair,  was  prop- 
erly rejected  by  the  judge.  He  ruled  correctly, 
that  if  the  plaintiff  actually  took  possession  of 
-and  occupied  the  house,  it  was  no  excuse  for 
the  non-payment  of  rent  that  the  house  was  out 
of  repair,  or  that  the  defendant  had  not  com- 
plied with  his  agreement ;  his  remedy  is  by  ac- 
tion for  the  breach  of  the  agreement.  The  fact 
of  taking  possession  under  a  contract  or  lease 
creates  a  tenancy,  and  subjects  the  tenant  to 
the  payment  of  rent ;  and  he  cannot  offset  any 
damage  which  may  have  accrued  from  the 
breach  of  his  landlord's  agreement.  This  ap- 
pears to  be  well  settled.  1  Saund.,  204,  n.  2  ; 
€owp.,  242  ;  1  T.  R.,  810  ;  11  Johns.,  495  ;  8 
Id.,  44. 

Judgment  affirmed. 

Cited  in— 12  Wend.,  532 ;  15  Wend.,  560 ;  7  Hill,  54 ; 
Clarke,  510 ;  2  N.  Y.,  288 ;  14  Hun,  597. 


5O7*]*JACKSON,   ex  dem.  WILLIAM  EL- 
LICE  ET  AL., 
V. 

BRITTON. 

Meal  Property — Boundaries  — Evidence — Parol, 
to  SIiow  Intent  of  Parties — Offer,  by  Party 
having  Title  to  Purchase — Effect  of— Proof  of 
Execution — Aliens  Authorized  to  Hold  Lands. 

Where  premises  demised  by  a  lease  were  described 
by  distances  from  a  Riven  corner,  and  were  bounded 
on  one  side  by  a  lot  described  as  of  a  particular 
number,  and  a  diagram  of  the  demised  premises 
described  an  obtuse  angle,  leaving  a  gore  between 
the  angle  and  the  lot  specified  as  a  boundary,  it  was 
held  that  parol  evidence  was  admissible  to  show  the 
Intent  of  the  parties  to  cover  as  well  the  gore  as  the 
premises  included  within  the  distances,  although 
there  were  no  natural  or  artificial  objects  to  con- 
trol or  regulate  the  courses  and  distances. 

An  offer  to  purchase  land  by  a  party  having  the 
title,  does  not  impair  or  affect  his  right.  Such  offer, 
however,  by  a  party  bare  the  defense  of  adverse 
possession. 

One  of  two  attorneys  executing  a  deed  may  prove 
the  execution  of  it  by  himself,  but  not  by  his  co- 
attorney  where  there  is  a  subscribing  witness  to 
the  deed. 

Aliens  authorized  by  statute  to  hold  lands,  but 
prohibited  from  leasing  or  demising  the  same.are  not 
precluded  from  making  a  demise  for  the  purpose 
of  bringing  an  ejectment. 

Citation— 11  Johns.,  418. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Herkimer  Circuit  in  Sep.,  1828,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 


NOTE.— Evidence— Parol— Admtssihil  Ity  of. 

For  a  full  discussion,  see  Jackson  v.  Bowen,  1 
Cai.,  358,  note;  M'Kinstry  v.  Pearsall,  3  Johns.,  319, 
note.  See,  also,  Austin  v.  Sawyer.  9  Cow.,  39 ;  Whit- 
beck  v.  Whitbeck,  9  Cow.,  286.  note. 

WEND.  4.  N.  Y.  R.,  10. 


The  plaintiff  produced  a  lease  from  Alexan- 
der Ellice,  the  ancestor  of  the  lessors  of  the 
plaintiff,  to  the  defendant,  bearing  dateOct.8, 
1796,  demising  to  the  defendant  in  fee,  subject 
to  an  annual  rent  of  $6,  a  lot  in  the  Village  of 
Little  Falls,  described  as  "  lot  No.  1  on  Cath- 
arine St.,  being  110  feet  in  front,  and  89  feet 
in  rear,  and  120  feet  in  depth  ;  bounded  on  the 
east  by  lot  No.  2  in  Catharine  St.,  on  the  south 
on  Catharine  St.,  and  on  the  west  on  Ann  St.," 
and  proved  the  defendant  to  have  been  in  pos- 
session since  the  date  of  the  lease.  It  was  ad- 
mitted that  the  defendant  was  in  possession  of 
a  triangular  piece  of  ground  lying  east  of  and 
adjoining  to  the  premises  described  in  the  lease 
(locating  such  premises  by  courses  and  dis- 
tances), which,  together  with  the  premises  de- 
scribed in  the  lease,  formed  an  area  of  120  feet 
square,  having  120  feet  on  Catharine  St.,  and 
120  feet  on  Ann  St. ,  which  the  plaintiff  claimed 
to  recover  in  this  cause.  John  R.  Bleecker.  a 
witness  for  the  plaintiff,  testified  that  he,  to- 
gether with  Barent  Bleecker, were  *the  [*5O8 
agents  of  the  lessors  of  the  plaintiff  ;  that  they 
succeeded  one  William  Alexander,  who  died 
in  1813  ;  that  shortly  after  his  death,  the  de- 
fendant informed  the  witness  that  he  had 
agreed  with  Alexander  for  the  purchase  of  the 
premises  in  question,  and  that  he  was  then 
ready  to  pay  the  money  and  to  take  a  convey- 
ance; witness|postponed  giving  an  answer;  that 
five  or  six  years  since  he  told  the  defendant  he 
was  ready  to  give  the  conveyance,  who  agreed  to 
accept  it,  but  he  claiming  interest  on  the  sum 
agreed  to  be  paid  from  the  time  of  the  first  prop- 
osition to  purchase,  and  the  defendant  refusing 
to  pay  such  interest,  no  conveyance  was  exe- 
cuted. The  plaintiff  rested.  The  counsel  for 
the  defendant  insisted  that  the  lease  covered 
the  premises  in  question.  The  judge  decided 
that  it  must  be  controlled  by  the  distances 
given,  and  that  the  plaintiff  was  entitled  to  re- 
cover. It  having  appeared  by  the  testimony 
of  Mr.  B.  that  the  lessors  of  the  plaintiff  were 
aliens,  it  was  objected  that  they  were  incapaci- 
tated from  making  a  demise  or  real  estate,  and 
that,  consequently,  the  action  of  ejectment 
founded  on  a  demise  from  the  lessors  to  the 
nominal  plaintiff  could  not  be  maintained. 
This  objection  was  also  overruled. 

On  the  part  of  the  defendant  it  appeared  that 
in  1809  a  map  of  the  Village  of  Little  Falls  was 
made  by  a  surveyor  by  the  direction  of  the  an- 
cestor of  the  lessors  of  the  plaintiff  ;  that  lot 
No.  1  on  the  corner  of  Catharine  and  Ann  Sto., 
was  laid  down  on  that  map  as  comprising  a 
square  of  120  feet ;  that  the  other  lots  in  the 
village  had  generally  a  front  of  60  feet,  and 
were  120  feet  in  depth;  that  two  lots  lying  di- 
rectly north  of  the  said  lot  No.  1,  and  desig- 
nated as  lots  Nos.  1  and  2  on  Garden  St..  were 
each  60  feet  wide,  and  the  roar  of  the  two  lots, 
as  laid  down  on  the  map.corresponded  in  width 
with  the  rear  of  the  said  lot  No.  1.  The  de- 
fendant then  produced  a  lease,  purporting  to 
be  executed  by  the  lessors  of  the  plaintiff,  by 
their  attorneys,  B.  &  J.  R  Bleecker,  to  the  de- 
fendant, bearing  date  Mar.  20,  1810,  demising 
lots  Nos.  1  and  2  on  Garden  St. ,  and  lot  No.  2 
on  Catharine  St.,  the  first  two  lots  being  de- 
scribed as  bounded  on  the  south  by  lot  No.  1 
in  Catharine  St.,  and  lot  No.  2  being  described 
as  bounded  westerly  by  lot  No.  *1,  and  [*5OJ> 
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as  containing  on  the  west  bounds  thereof  120 
feet,  and  offered  to  prove  the  execution  thereof 
by  the  attorney,  John  R.  Bleecker,  which  proof 
was  objected  to;  the  objection  was  overruled 
as  it  regarded  the  proof  of  the  execution  by 
himself,  and  he  testified  that  he  executed  it  as 
the  attorney  of  the  lessors  of  the  plaintiffs.  It 
was  then  objected  that  he  should  not  prove  the 
execution  thereof  by  the  other  attorney,  as 
there  was  a  subscribing  witness,  and  the  objec- 
tion was  sustained.  It  was  shown  that  the 
power  to  the  attorneys  was  joint  and  several, 
upon  which  the  witness  testified  that  the  lease 
thus  produced  by  the  defendant  had  never  been 
delivered  to  his  knowledge;  it  was  not  executed 
by  the  defendant,  nor  was  the  counterpart, 
which  the  witness  stated  was  in  his  possession. 
The  defendant  offered  to  read  the  lease  in  evi- 
dence, but  was  not  permitted  by  the  judge. 
The  defendant  then  proved  the  payment  of 
rent  to  the  sub-agent  of  the  lessors  of  the  plaint- 
iff for  lots  Nos.  1  and  2  on  Garden  St.,  and  for 
lot  No.  2  on  Catharine  St..  in  1820,  the  receipt 
for  which  acknowledged  the  payment  to  be  in 
full  of  arrearages  of  rent,  and  a  similar  receipt 
given  in  1821  was  also  produced ;  the  rent  upon 
each  lot  being  $3  per  annum,  which  was  the 
sum  reserved  in  the  lease  of  1810.  The  defend- 
ant again  offered  to  read  in  evidence  the  lease 
of  1810,  but  was  again  overruled.  The  jury, 
under  the  charge  of  the  judge  that  the  case 
turned  upon  questions  of  law  and  that  the 
plaintiff  was  entitled  to  recover,  found  a  ver- 
dict for  the  plaintiff,  which  was  now  moved  to 
be  set  aside. 

Mes»rs.  A.  Loomis  and  B.  F.  Butler,  for 
the  defendant. 

Mr.  A.  Van  Vechten,  for  the  plaintiff. 

By  the  Court,  Marcy,  J.  The  general  rule 
of  law  that  in  settling  boundaries,  natural  or 
artificial  objects  are  to  control  courses  and  dis- 
tances, is  not  disputed.  These  objects  control, 
it  is  admitted,  because  they  are  most  certain  ; 
but  it  is  supposed  by  the  plaintiff  in  this  case 
that  the  rule  ought  not  to  apply  if  the  course 
or  distance  is  certain,  and  the  natural  or  arti- 
ficial monument  referred  to  in  the  deed  is  un- 
certain. There  is  no  conflict  about  the  bound- 
51O*]  aries  on  the  west,  south  *and  north  of 
lot  No.  1  on  Catharine  St.,  to  which  the  de- 
fendant has  title.and  within  which  he  contends 
the  premises  in  dispute  are  embraced.  Whether 
they  fall  within  this  lot  or  not  depends  upon 
the  place  where  its  eastern  boundary  is  fixed. 
The  language  of  the  lease  is  satisfied  as  to  its 
designation  of  distance,  by  giving  the  lot  110 
feet  as  a  front  along  Catharine  St. ,  and  30  feet 
in  the  rear,  but  as  to  its  eastern  boundary  it  is 
not  satisfied  without  extending  it  to  lot  No.  2. 
Lot  No.  2  is  an  artificial  boundary,  and  where 
its  western  limit  was  at  the  date  of  the  lease  is 
said  to  be  now  a  matter  of  uncertainty.  No 
map  made  previous  to  1809  was  produced  on 
the  trial,  on  which  these  lots  were  laid  down. 
On  a  map  of  that  date  made  for  the  ancestor  of 
the  lessors  of  the  plaintiff,  lot  No.  1  on  Catha- 
rine St.,  if  bounded  by  lot  No.  2  on  the  east, 
as  the  lease  declares  it  to  be,  would  include  the 
premises  in  dispute.  There  can  be  no  gore  be- 
tween lots  Nos.  1  and  2  on  Catharine  St.,  be- 
cause the  defendant's  lease  for  No.  1  is  bounded 
on  No.  2.  The  defendant  has  aright  to  extend 
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his  lot  to  No.  2,  notwithstanding  the  distance 
specified  in  the  lease.  It  is  to  be  presumed  that 
the  location  of  lot  No.  2  was  as  certain  when 
the  lease  was  made  as  that  of  No.  1  ;  and  if  it 
was  certain,  it  is  not  a  matter  of  dispute  that 
it  fixed  the  eastern  boundary  of  lot  No.  1,  re- 
gardless of  the  distances  mentioned  in  the  lease. 
It  does  not  seem  to  me  correct  to  say,  that  when 
the  location  of  lot  No.  2  was  known.it  controlled 
and  prevailed  over  the  distance;  but  now,  when 
this  location  has  become  a  matter  of  dispute, 
perhaps  of  doubt,  it  is  to  be  disregarded  in  fix- 
ing the  extent  of  lot  No.  1,  and  distance  alone 
is  to  be  looked  to  in  settling  that  question. 
Course  and  distance  may  be,  and  indeed  almost 
always  are,  material  evidence  to  show  the  place 
of  the  artificial  bounds  of  a  tract  of  land  re- 
ferred to  in  a  deed.  If  there  had  been  no  evi- 
dence other  than  the  lease  in  this  case,  and  the 
undisputed  boundary  on  Catharine  and  Ann 
Sts.,  the  premises  in  question  must  have  been- 
considered  as  a  part  of  lot  No.  2;  but  there  was 
evidence  going  to  show  that  they  were  embraced 
in  lot  No.  1.  This  evidence  should  have  been, 
submitted  to  the  jury,  and  the  question  of  lo- 
cation left  to  their  determination. 

*If  the  defendant  can  show  that  his  [*5 1 1 
lease  for  lot  No.  1  includes  the  premises,  his 
title  under  it  is  not  impaired  or  affected  by  any 
negotiations  had  by  him  with  the  agents  of  the 
lessors  of  the  plaintiff  for  the  purchase  of  them. 
What  passed,  however,  between  him  and  those 
agents,if  it  related  to  the  land  in  dispute,  would,. 
I  think.be  conclusive  against  any  claim  founded 
on  adverse  possession. 

It  is  unnecessary  to  consider  the  exception  to- 
the  decision  of  the  judge  excluding  the  lease 
of  the  other  lots  in  the  Village  of  Little  Falls, 
because  a  new  trial  must  be  granted  for  the 
misconstruction  of  the  deed,  and  the  defendant 
will  have  an  opportunity  to  supply  what  the 
judge  thought,  and  in  my  opinion  correctly,  a 
defect  in  the  proof  of  its  due  execution. 

The  lessors  are  aliens,  and  though  allowed  by 
statute  to  hold  real  estate,  are  inhibited  to  lease 
or  demise  it.  The  statute  could  not  have  con- 
templated the  case  of  a  fictitious  lease  required 
in  the  action  of  ejectment.  Such  a  construction 
would  defeat  its  very  object.  To  allow  aliens 
to  hold  real  estate,  and  at  the  same  time  deprive 
them  of  all  remedy  to  maintain  their  rights  to- 
il, would  be  little  better  than  mockery.  If  dis- 
possessed, they  could  not,  under  the  law  as  it 
existed  at  the  time  this  permission  to  hold  real 
estate  was  given,  recover  their  property  with- 
out making,  or  rather  being  supposed  to  make, 
a  lease.  Fiction  is  resorted  to  for  the  purpose 
of  advancing  right,  but  is  not  allowed  to  take 
the  place  of  reality  to  defeat  it.  In  point  of 
fact,  there  has  been  no  leasing  or  demising  in 
this  case.  The  very  case  which  was  adduced 
on  the  argument  to  support  the  objection  to  the 
action  (if  Johns.,  418)  appears  to  me  to  do  it 
away.  In  that  case  there  was  no  objection  to 
the  demising  to  James  Jackson,  nor  to  alienism 
alone;  but  the  objection  was  to  the  maintenance 
of  the  suit  by  the  lessors,  they  being  alien  ene- 
mies when  it  was  commenced.  The  court  did 
not  decide  that  the  right  to  prosecute  did  not 
exist,  but  said  it  was  suspended  during  the  war. 

Motion  for  new  trial  granted. 

Cited  in— 14  Wend,,  687. 
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512*]*PARSONS0.  CHAMBERLIN. 

Construction  of  Statute — "Months,"  Construed  to 
Mean  "Calendar"  Months — Removal  of  Justice 
— Renewal  of  Execution. 

The  six  months  allowed  for  the  renewal  of  an  ex- 
ecution by  a  justice  of  the  peace  after  his  removal 
from  office,  are  held  to  be  calendar,  and  not  lunar 
months. 

The  expiration  of  the  time  for  which  a  justice  is 
appointed,  is  considered  a  removal  within  the  mean- 
ing- of  the  Act.  in  respect  to  the  renewal  of  execu- 
tions. 

Where  there  is  nothing:  in  a  statute  speaking1  of 
months  from  which  it  can  be  inferred  that  calendar 
and  not  lunar  time  was  intended,  the  months  will 
be  considered  lunar. 

Citations- 15  Johns.,  120;  Uohns.  Cos.,  200 ;  IB. 
L.,  374  ;  2  Cow.,  518. 

rpHIS  was  an  action  of  false  imprisonment, 
J.  tried  at  the  Seneca  Circuit  in  June,  1829, 
before  the  Hon.  Daniel  Mosely,  one  of  the  Cir- 
cuit Judges. 

The  imprisonment  complained  of  was  an  ar- 
rest on  a  justice's  execution,  which  it  was  al- 
leged had  been  illegally  renewed.  The  judg- 
ment was  rendered  against  the  plaintiff  here 
(the  defendant  below)  Sep.  25,  1826;  an  execu- 
tion was  issued  Nov.  14,  1826;  the  office  of  the 
justice  expired  Dec.  31,  1827  ;  Apr.  28, 1828, 
the  justice  renewed  the  execution,  and  again 
June  30,  1828,  on  which  day  the  defendant  be- 
low was  arrested  and  committed  to  prison. 
The  judge  charged  the  jury  that  the  six  months 
allowed  for  the  renewal  of  executions,  after  the 
expiration  of  the  office  of  a  justice  of  the  peace, 
must  be  computed  as  lunar  and  not  as  calendar 
months.  The  defendant  excepted  to  the  charge, 
and  the  jury  found  a  verdict  for  the  plaintiff 
for  six  cents  damages  and  six  cents  costs. 

A  motion  was  made  for  a  new  trial. 

Mr.  J.  M'Allister,  for  defendant. 

Mr.  C.  F.  Clark,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  only  im- 
portant question  in  this  case  is,  whether  the 
|50  Act  of  1824,  in  reference  to  this  subject, 
means  calendar  or  lunar  months.  The  22d  sec- 
tion is  as  follows:  "  That  it  shall  be  lawful  for 
any  justice  of  the  peace,  who  shall  hereafter 
513*]  render  any  judgment  *in  any  cause, 
and  who  shall,  before  the  collection  of  the 
money  due  thereon  be  removed  from  office,  to 
issue  an  execution  thereon,  at  any  time  within 
six  months  after  such  removal;  which  execu- 
tion shall,  to  all  intents  and  purposes,  be  as 
valid  and  effectual  as  if  such  removal  had  not 
been  made." 

The  expiration  of  the  period  for  which  a  jus- 
tice was  appointed  has,  in  practice,  been  consid- 
ered a  removal  within  the  meaning  of  the  stat- 
ute, and  justices  out  of  office  in  any  way  have 
issued  and  renewed  executions  under  a  similar 
clause  in  former  Acts.  The  general  rule  as  to 
the  computation  of  time  is,  that  when  months 
are  mentioned  in  a  statute,  lunar  months  are 
intended.  Loring  v.  Hatting,  15  Johns.,  120, 
It  was  there  held  that  the  six  months  mentioned 
in  relation  to  the  foreclosure  of  mortgages  are 
lunar  months;  but  months  in  relation  to  promis- 
sory notes  or  bills  of  exchange  are  calendar 
and  not  lunar.  1  Johns.  Cas.,  100.  In  the 
Statute,  1  R.  L.,  374,  relating  to  the  foreclo- 
sure of  mortgages,  the  court  remarked  that 
there  were  no  words  to  take  the  case  out  of 
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the  general  rule.  But  in  Snyder  v.  Warren,  2 
Cow.,  518,  words  were  found  in  the  statute 
which,  in  the  opinion  of  the  court,  showed  that 
calendar  months  were  intended.  There,  one 
year  was  mentioned  as  the  time  for  the  defend- 
ant to  redeem,  and  then  months  being  imme- 
diately after  mentioned,  they  were  construed 
to  mean  calendar  months.  In  the  statute  un- 
der which  the  execution  in  this  case  was  re- 
newed no  calendar  time  is  specially  mentioned; 
but  the  days  mentioned  in  relation  to  execu- 
tions correspond  merely  to  calendar  time.  Ex- 
ecutions are  to  be  issued  within  30  or  90  days; 
and  they  are  returnable  within  similar  periods. 
There  is  reason,  therefore,  to  believe  that  cal- 
endar time  was  intended.  It  is  urged  by  the 
defendant's  counsel  also,  that  the  court,  in  all 
their  decisions  upon  statutes  affecting  debtor 
and  creditor,  have  given  a  construction  most 
favorable  to  the  creditor.  Hence,  in  the  fore- 
closing a  mortgage,  the  shortest  time  is  adopt- 
ed, tinder  the  Act  allowing  redemption,  the 
longest  time  is  adopted  as  most  favorable  to  the 
redeeming  creditor;  and  it  is  argued  that  by  al- 
lowing the  renewal  at  the  latest  period,  the 
creditor  is  aided  in  collecting  his  demand.  This 
reason  is  not  avowed  in  *those  decis-  [*6 14 
ions;  but  the  court  have  taken  the  rule  as  they 
find  it  settled,  that  where  there  is  nothing  in  a 
statute  from  which  they  can  infer  that  calen- 
dar time  was  intended,  the  month  must  be  con- 
sidered a  lunar  one.  But  as  the  Legislature 
never  intended  in  fact  a  lunar  month  the  court 
have  relied  upon  any  circumstance  inducing 
the  belief  that  calendar  time  was  in  their  con- 
templation. 

In  this  case  I  think  we  may  fairly  infer  that 
calendar  time  was  meant,  and  am,  therefore, 
of  opinion  that  the  execution  justified  the  im- 
prisonment. A  new  trial  should  be  granted, 
costs  to  abide  the  event. 
Cited  in— 10  Wend.,  398. 


ARCHER  ».  HUBBELL. 

Chattel  Mortgage — Fraudulent  Conveyance — 
New  Trial. 

Where  a  bill  of  sale  was  made  by  a  tavern-keeper 
of  all  his  household  furniture,  &c.,  and  on  the  same 
day  the  vendee  executed  a  lease  of  the  same  prop- 
erty to  a  brother  of  the  vendor,  who  at  the  time  re- 
sided with  the  vendor  as  hired  man.  and  the  vendor 
and  the  lessee  continued  to  reside  together,  and  the 
business  of  tavern-keeping  was  continued,  it  was 
held,  that  the  judge  ought  to  have  instructed  the 
jury  that  if  they  iM-lieved  tin-  lease  was  real,  and 
Itnnit  Me  intended  to  put  the  lessee  in  possession  of 
the  property,  and  that  he  actually  took  pnagt onion 
of  the  same,  and  conducted  the  public  house  in 
which  they  were,  then  the  side  to  the  vendee  was 
valid  and  he  was  en  tit  led  to  rvoover  damages  against 
a  sheriff  who  took  the  same  by  virtue  of  an  execu- 
tion against  tne  vendor.but  that  if  they  believed  that 
the  lease  was  colorable,  anil  that  it  wns  intended 
by  the  parties  that  the  vendor  should  continue  in 
the  possession  and  enjoyment  <>f  the  property,  then 
the  whole  transaction  was  void,  and  the  defendant 
was  entitled  to  a  verdict. , 

A  new  trial  may  be  asked  for  on  a  case  made,  on 
the  ground  of  the  misdirection  of  the  judge,  al- 


NOTB.— Salts— PtxwewCon  retained  by  the  fetter— 
Fraud. 

Posgcssinn  retained  >>u  the  vendor,  inw  forme  t1*i  held 
condiwiiv  rriilfnce  of  fraud  as  aoaiiutt  creditor*. 
See.  Si  urtevant  v.  Ballnrd.  9  Johns..  837,  note.  See, 
also,  Ludlow  v.  Sewall,  19  Johns.,  218,  note. 
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though  no  exception  is  taken  to  the  charge  of  the 
judge  on  the  trial.    See  note. 

Citations— 9  Johns.,  337 :  3  Cow.,  166 ;  2  Wend.,  446; 
8  Johns.,  451 ;  2  Cow.,  432. 

THIS  was  an  action  of  trover,  tried  at  the 
Oneida  Circuit  in  Oct.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of    the    Circuit 
Judge*. 

The  property  in  question  was  taken  by  the 
defendant  as  a  deputy  sheriff  of  Oneida,  by 
virtue  of  two  executions  against  one  Lester 
Smith,  put  into  his  hands,  one  Dec.  28,  1827, 
and  the  other  Mar.  15, 1828.  Lester  Smith  com- 
menced keeping  tavern  in  Manchester,  Oneida 
515*]  *Co..  in  Apr.,  1827,  with  furniture 
which  cost  him  about  $800.  Dec.  21,  1827,  he 
executed  a  bill  of  sale  of  all  his  furniture,  and 
some  other  articles  of  property  to  his  brother- 
in-law,  the  plaintiff  in  this  cause,  an  inventory 
being  made  of  the  property,  and  each  article 
appraised,  amounting  in  the  whole  to  $473.11; 
the  plaintiff  being  present  at  the  house  of 
Smith,  and  receiving  the  formal  delivery  of  a 
silver  spoon  in  the  name  of  the  whole  property 
transferred.  The  residence  of  the  plaintiff  at 
the  time  was  at  Homer,  in  the  County  of  Cort- 
land.  On  the  same  day  that  he  received  the 
bill  of  sale  he  executed  a  lease  of  all  the  prop- 
erty transferred  to  him  by  the  bill  of  sale,  ex- 
cept a  one  horse  pleasure  sleigh,  to  Austin 
Smith,  for  the  term  of  three  months  and  ten 
days,  reserving  a  rent  of  $5  per  month,  and 
binding  the  lessee  to  pay  for  any  article  that 
he  should  convert  to  his  own  use  or  dispose 
of,  at  the  price  at  which  the  same  was  ap- 
praised in  the  inventory  annexed  to  the  bill  of 
sale,  a  copy  of  which  was  attached  to  the  lease. 
Austin  Smith  is  a  brother  of  Lester  Smith;  he 
came  from  Vt.  in  Oct.,  1847.  and  worked  for 
his  brother  Lester  by  the  month,  at  the  rate  of 
$20  per  month  till  the  bill  of  sale  was  executed; 
he  was  not  present  when  the  prices  were  fixed 
upon  the  articles  included  in  the  bill  of  sale, 
but  said  he  believed  they  were  fair;  he  read 
over  the  inventory,  but  did  not  compare  it  with 
the  articles  of  property  specified  in  it.  After 
the  lease  was  executed,  Lester  Smith  and  his 
family  remained  in  the  house;  Austin  Smith  is 
an  unmarried  man;  and  the  business  of  tavern- 
keeping  was  continued.  There  was  a  contra- 
riety of  testimony  as  to  who  conducted  the  bu- 
siness after  Dec.  21,  1827,  whether  Lester  or 
Austin  Smith.  About  the  last  day  of  Mar., 
1828.  when  the  deputy  was  about  to  sell  the 
property  in  question  under  the  executions 
against  Lester  Smith,  the  whole  or  the  princi- 
pal part  of  it  was  carried  off  by  Lester  Smith, 
and  conveyed  to  Sangersfield  and  Westmore- 
land and  other  places,  and  attempted  to  be  se- 
creted; a  portion  of  it,  however,  was  found  by 
the  deputy  and  sold,  and  for  the  property  thus 
sold  the  action  was  brought.  The  plaintiff 
proved  that  he  had  become  surety  for  Lester 
Smith  for  $300,  money  borrowed  by  the  latter, 
516*]  *which,  together  with  the  interest, 
amounting  in  the  whote  to  $315.17,  he  paid  to 
the  lender  Dec.  22,  1827.  He  also  proved  an 
account  for  merchandise  sold  Smith  previous 
to  the  date  of  the  sale,  and  for  board  furnished 
him  and  his  wife  amounting  to  $132.60;  in  op- 
position to  which  claim,  however,  evidence  was 
given  tending  to  reduce  the  amount.  Evidence 
was  also  given  showing  that  the  property  speci 
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fled  in  the  inventory  was  undervalued.  The 
removal  of  the  property  by  Lester  Smith  was 
without  the  knowledge,  consent  or  approba- 
bation  of  the  plaintiff.  The  judge  charged  the 
jury,  that  a  debtor  has  a  right  to  prefer  one 
creditor  to  another;  that  leaving  property  con- 
veyed in  the  hands  of  a  vendor  is  not  conclu- 
sive evidence  of  fraud  in  the  case  of  an  absolute 
sale  any  more  than  in  the  case  of  a  mortgage, 
but  that  in  both  cases  it  is  prima  facie  evidence, 
and  that  it  was  the  duty  of  the  jury  to  inquire 
whether  the  transaction  was  fair  and  bona  fide 
or  whether  it  was  designed  to  defraud  credit- 
ors; that  if  they  should  find  it  to  be  a  bona  fide 
sale  for  valuable  consideration,  then,  although 
they  should  believe  that  the  lease  to  Austin 
Smith  was  colorable  only,  and  that  the  posses- 
sion of  the  property  remained  substantially  in 
Lester  Smith,  the  vendor,  still  the  bill  of  sale 
would  not,  for  that  reason  alone,  be  absolutely 
void  ;  that  they  ought,  however,  to  inquire 
whether  the  lease  was  real  or  only  colorable 
as  it  was  a  circumstance  which,  in  connection 
with  many  others,  was  entitled  to  considerable 
influence  on  the  case;  that  the  circumstance  of 
the  property  being  undervalued  was  not  con- 
clusive evidence  of  fraud;  that  the  manner  of 
conducting  the  tavern  after  the  transfer,  and 
the  carrying  away  and  secreting  the  property 
by  Lester  Smith,  ought  not  to  operate  to  the 
prejudice  of  the  plaintiff,  unless  done  with  his 
knowledge  or  consent  ;  and  that  the  plaintiff 
was  justifiable  in  permitting  Lester  Smith  to 
retain  in  his  possession  such  articles  of  prop- 
erty as  was  necssary  for  his  family,  after  the 
same  had  been  removed  from  the  tavern,  he 
being  a  near  connection  of  the  plaintiff.  Under 
this  charge  the  jury  found  a  verdict  for  the 
plaintiff  for  $250  damages,  which  was  now 
moved  to  be  set  aside. 

*  Messrs.  H.  Denio  and  G.  C.  Bron-[*517 
son,  Atty-Gen.,  for  the  plaintiff. 

Mr.  W.  H.  Maynard,  for  the  defendant.1 

By  the  Court,  Sutherland,  J.  The  defend- 
ant moves  for  a  new  trial  on  the  ground  of  the 
misdirection  of  the  judge.  The  only  question 
in  the  cause  was,  whether  the  bill  of  sale  from 
Lester  Smith  to  the  plaintiff  of  all  his  house- 
hold furniture,  &c.,  was  fraudulent  and  void 
as  against  creditors. 

It  was  satisfactorily  shown  that  Smith  was 
indebted  to  Archer  to  about  the  amount  of  the 
property  contained  in  the  bill  of  sale;  that  Ar- 
cher was  present  in  the  house  where  the  articles 
were  when  the  bill  of  sale  was  executed,  and 
took  formal  possession  of  a  part  in  the  name  of 
the  whole;  and  that  he  on  the  same  day  executed 
a  lease  of  the  same  property  to  Austin  Smith, 
a  brother  of  Lester,  who  resided  in  the  house; 
and  the  balance  of  evidence,  I  am  inclined  to 
think,  is,  that  the  general  impression  in  the 
neighborhood,  after  the  bill  of  sale  and  lease, 
was  that  Austin  Smith  conducted  the  business 
of  the  tavern,  though  Lester  Smith  and  his 

1.— In  this  case  It  was  urged  by  the  defendant's 
counsel  that  objections  to  the  charge  of  the  Judge 
could  not  be  made  on  the  argument,  it  not  appear- 
ing by  the  case  that  the  charge  was  excepted  to  on 
the  trial.  In  answer  it  was  said  that  such  was  the 
rule  as  applied  to  bills  of  exceptions,  but  not  to  cas& 
which  were  substituted  in  the  place  of  reports  of 
trials  made  by  the  judges,  and  consequently  every 
objection  might  be  urged  on  a  case,  which  hereto- 
fore could  be  urged  on  a  report  made. 
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family  continued  to  reside  in  the  house.  The 
acts  of  Lester  Smith,  in  subsequently  carrying 
away  and  attempting  to  secrete  a  portion  of 
the  property,  were  without  the  knowledge, 
consent  or  approbation  of  the  plaintiff. 

If  the  lease  to  Austin  Smith  was  colorable 
only,  and  he  did  not,  in  fact,  take  possession 
of  the  goods  and  control  the  establishment  in 
which  they  were  subsequent  to  the  lease,  then 
I  do  not  perceive  upon  what  principle  the  sale 
to  the  plaintiff  can  be  sustained.  There  was  no 
agreement  whatever  between  the  vendor  and 
the  vendee,  that  the  former  should  retain  the 
possession  of  the  goods;  and  though  the  fact 
of  such  possession,  without  an  agreement  for 
518*]  the  purpose,  *may  not  be  conclusive 
evidence  of  fraud,  it  isprimafacie  evidence.and 
the  plaintiff  is  bound  to  repel  it;  and,  in  order  to 
repel  it,  it  is  not  sufficient  to  show  that  a  full 
consideration  was  paid  for  the  goods.  The 
plaintiff  must  also  show  some  reason,  which 
the  court  can  approve,  for  leaving  the  goods  in 
the  possession  of  the  vendor. 

The  established  doctrine  of  this  court  is,  that 
a  voluntary  sale  of  chattels,  with  an  agreement 
that  the  vendor  may  keep  possession,  is,  ex- 
cept in  special  cases  and  for  special  reasons  to 
be  shown  to  and  approved  of  by  the  court, 
fraudulent  and  void  as  against  creditors.  Slur- 
tevant  v.  Battard,  9  Johns.,  337;  BisseU  v.  Hop- 
kins, 3  Cow.,  166;  Jennings  v.  Carter,  2  Wend., 
446.  All  the  authorities  will  be  found  collect- 
ed in  those  cases.  8  Johns.,  451;  2  Cow.,  432. 
No  special  reasons  are  shown  in  this  case,  nor 
does  it  fall  within  any  of  the  established  excep- 
tions to  the  general  rule.  If  the  possession  is 
admitted  to  have  remained  in  Lester  Smith,  as 
it  must  be  if  the  lease  to  Austin  Smith  was  fic- 
titious and  colorable  only,  then  it  is  a  bald  case 
of  a  sale  of  chattels  to  a  creditor  for  a  valuable 
consideration,  the  vendor  retaining  possession 
without  any  special  cause  or  reason  whatever  to 
account  for  it.  Such  a  transaction  never  has 
been  held  valid  since  the  Statute  of  Elizabeth. 

I  think  the  judge  should  have  charged  the 
jury,  that  if  they  believed  the  lease  to  Austin 
Smith  was  real  and  bona  fide  intended  to  put 
him  in  the  possession  of  the  goods,  &c.,  and 
that  he  actually  took  possession  of  the  same 
and  conducted  the  public  house  in  which  they 
were,  then  the  sale  to  the  plaintiff  was  valicf, 
and  he  was  entitled  to  recover;  but  that  if  they 
believed  that  such  lease  was  colorable,  and  that 
it  was  intended  by  the  parties  that  Lester 
Smith  should  continue  in  the  possession  and 
enjoyment  of  the  property,  then  the  whole 
transaction  was  void,  and  the  defendant  was 
entitled  to  a  verdict. 

New  trial  granted. 

Cited  in-9  Wend.,  200  :  2  Laos.,  97 ;  8  Hun.  172:  H 
Hun,  486 ;  33  How.  Pr..  215 :  6  Rob.,  265 :  1  Sweeny, 
470 ;  34  Super,  168 ;  39  Am.  Dec.,  622  (23  Me.,  221). 


5 19*]  *BEACH  v.  SPRINGER  ET  AL. 

Practice  — Appeal  — Dismissal  of —  Varia  nee — 
Action  on  Appeal  Bond — Evidence — Notice  of 
Special  Matter  as. 

The  dissmissal  of  an  appeal  In  the  C.  P.,  on  the 
pound  of  variance  between  the  judgment  recited 

i  the  appeal  bond  and  the  justice's  return,  will  not 
WEND.  4. 


I  support  an  action  on  the  appeal  bond  for  the  breach 
|  of  the  condition  that  the  appeal  shall  be  prosecuted 
1  with  due  diligence. 

Nor  will  an  action  lie  on  such  bond  for  the  broach 
of  the  further  condition  to  pay  the  jurhrmi-nt  ren- 
dered by  the  justice,  or  that  the  defendant  shall  sur- 
render himself  in  execution  unless  an  execution  be 
shown  to  have  Issued  and  to  have  been  duly  re- 
turned non  eat  inventwi ;  and  it  IB  no  excuse  for  dig- 
Penana  with  the  issuing  of  the  execution  that  the 
defendant  had  absconded. 

A  notice  of  special  matter,  to  be  given  In  evidence 
on  the  trial  of  the  cause,  may  be  subjoined  to  a  plea 
of  nan  eatfactum  In  debt  on  bond. 
Citations— 14  Johns.,  89 ;  2  Wend.,  517 ;  19  Johns., 

ERROR  from  the  Monroe  C.  P.  The  declara- 
tion in  the  court  below  was  in  debt  on  an 
appeal  bond  executed  by  Springer  and  two 
sureties  to  Beach,  bearing  date  Oct.  2,  1828, 
reciting  a  judgment  obtained  by  Beach  before 
a  justice  of  the  peace  against  Springer  Oct.  2, 
1826,  for  $44.52  damages  and  costs,  and  con- 
ditioned for  the  prosecution  of  an  appeal  made 
by  Springer  with  all  due  diligence,  and  in  case 
judgment  should  be  rendered  against  Springer 
in  the  C.  P.,  that  he  would  pay  such  judgment 
and  the  costs  of  the  appeal;  and  in  case  such 
appeal  was  not  prosecuted  with  all  due  dili- 
gence, that  he  would  pay  the  damages  recov- 
ered before  the  justice,  with  the  interest  there- 
on and  the  costs  of  the  appeal,  or  surrender 
himself  in  execution  of  such  judgment.  The 
plaintiff  assigned  four  breaches:  1.  That 
Springer  did  not  prosecute  the  appeal  with  dili- 
gence, but,  on  the  contrary,  so  negligently 
prosecuted  the  same  that  the  appeal  was  dis- 
missed by  the  court  with  costs,  which  costs, 
amounting  to  $50,  it  was  averred  he  had  neg- 
lected to  pay.  The  2d  breach  was  similar  to  the 
first.  The  3d  breach,  after  stating  that  the  ap- 
peal was  dismissed  with  costs,  avers  the  non- 
payment of  the  same,  and  the  non-payment 
of  the  damages  recovered  before  the  justice, 
together  with  the  interest  thereon,  and  that  the 
defendant  had  not  been  within  the  County  of 
Monroe  since  the  time  of  the  dismissal  of  the 
appeal.  The  4th  breach,  after  stating  the  same 
*facts  and  averments  contained  in  the  f*5liO 
3d  breach,  except  the  absence  of  the  defend- 
ant, proceeds  to  aver  that  during  the  term  of 
the  C.  P.  at  which  the  appeal  was  dismissed,  a 
rule  was  obtained  by  the  defendant's  attorney 
for  a  stay  of  all  proceedings  in  the  appeal  cause 
of  the  appeal  aforesaid,  until  application  could 
be  made  to  the  Supreme  Court  for  a  mandamus 
to  the  C.  P.,  to  vacate  the  rule  dismissing  the 
appeal  with  costs,  and  that  before  the  expira- 
tion of  such  rule,  Springer  left  the  County  of 
Monroe,  and  had  not  since  been  within  the 
same  so  that  his  body  could  be  taken  in  execu- 
tion, whereby  an  action  accrued,  Ac.  The  de- 
fendants pleaded  non  estfactum  and  seven  spe- 
cial pleas,  of  which  it  is  necessary  to  notice 
only  the  sixth  special  plea,  in  which  it  i-  al- 
leged that  within  ten  days  after  the  rendition 
of  the  judgment  by  the  justice,  and  at  the  time 
of  the  delivery  of  the  appeal  bond  to  the  jus- 
tice, to  wit:  Oct.  2.  1826,  Springer  paid  the 
justice  the  costs  of  the  suit  before  him,  and  75 
cents  for  making  a  return  to  the  C.  P.,  and 
served  notice  of  appeal  on  the  justice;  that 
Nov.  16,  1816,  he  caused  notice  to  DC  served  on 
the  attorney  of  Beach  that  the  appeal  cause 
would  be  brought  to  trial  at  the  then  next  De- 
cember Term  of  the  C.  P. ;  that  the  cause  was 
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duly  placed  on  the  calendar  for  trial ;  that 
Springer  attended  court  ready  to  try  the  cause; 
that  when  the  cause  was  reached  on  the  calen- 
dar, the  same  was  dismissed  by  the  C.  P.  on 
the  motion  of  Beach,  against  the  will  and  with- 
out the  consent  of  Springer  and,  notwithstand- 
ing the  earnest  request  of  Springer  to  the  court 
and  to  the  counsel  of  Beach  that  the  court  would 

Sroceed  to  the  trial  of  the  cause,  with  this,  that 
each  had  noticed  the  cause  for  trial  at  that 
term,  and  traversing  the  neglect  to  prosecute, 
&c.,  on  the  part  of  bpringer.     The  plaintiff  re- 

Elied  to  this  plea,  reiterating  the  neglect  of 
pringer  to  prosecute  the  appeal,  and  averring 
that,  in  consequence  of  the  negligent  prosecu 
tioa  of  the  appeal,  the  same  was  dismissed, 
with  costs.  To  the  plea  was  subjoined  a  no- 
tice, that  on  the  trial  of  the  cause  the  defend- 
ants would  prove  that  there  was  no  such  judg- 
ment rendered  as  was  specified  in  the  appeal 
bond;  that  a  judgment,  corresponding  in  all 
52 1*]  particulars  except  the  day  of  the  Ren- 
dition of  the  same,  was  rendered  by  the  justice 
named  in  the  appeal  bond  Sep.  30,  1826;  and 
that  if  a  judgment  was  rendered  Oct.  2,  1826, 
it  was  returned  by  the  justice  as  having  been 
rendered  Sep.  30,  1826,  insisting  that  the 
plaintiff  having  availed  himself  of  the  mistake 
and  procured  the  dismissal  of  the  appeal  for 
that  cause,  was  estopped  from  now  alleging 
that  there  was  a  judgment  as  of  the  date  Oct. 
2,  1826,  and  that  the  defendants  ought  to  be 
permitted  to  deny  that  there  was  such  judg- 
ment. The  plaintiff  entered  a  nolle  prosequi  as 
to  the  3d  breach  assigned,  and  proceeded  to 
trial  on  the  issues  of  fact. 

On  the  trial  in  the  C.  P.  the  bond  declared 
on  was  produced,  and  the  plaintiff  proved  a 
judgment  before  a  justice  rendered  Oct.  2, 
1826,  conformable  to  that  recited  in  the  bond  ; 
he  also  proved  the  appeal  and  the  proceed- 
ings thereon  ;  that  Dec.  2,  1826,  the  justice 
filed  his  return,  erroneously  stating  the  judg- 
ment to  have  been  rendered  Sep.  29,  1826  ;  that 
the  C.  P.  Term  commenced  Dec.  4,  that  the 
cause  was  not  called  until  Dec.  14,  that  the  ap- 
peal was  then  dismissed  for  the  variance  be- 
tween the  bond  and  the  return  ;  that  Dec.  15, 
the  defendant  applied  for  leave  to  have  the  re- 
turn amended  and  made  conformable  to  the 
bond,  which  was  refused  on  the  ground  of 
laches  in  the  defendant ;  that  the  court,  how- 
ever, stayed  the  proceedings  to  give  the  de- 
fendant an  opportunity  to  apply  to  the  Su- 
preme Court  for  a  mandamus  to  vacate  the 
rule  dismissing  the  appeal,  and  that  before  the 
next  term  of  the  Supreme  Court  the  defendant 
absconded,  and  had  not  returned  to  the  County 
of  Monroe. 

The  defendants  then  offered  to  prove  the 
facts  set  forth  in  their  plea  and  notice,  which 
evidence  was  objected  to  :  1.  Because  notice 
of  special  matter  cannot  be  given  with  a  plea 
ot  non  extfactum;  2.  Because  the  same  mat- 
ter set  forth  in  a  special  plea  cannot  also  be 
put  forth  in  a  notice  subjoined  to  such  plea;  3. 
That  the  defendants,  having  traversed  a  par- 
ticular fact,  to  wit :  the  want  of  due  diligence, 
522*]  had  thereby  admitted  *the  residue  of 
the  facts  alleged  in  the  declaration,  and  could 
not,  under  their  notice,  contradict  the  facts  ad- 
mitted by  the  plea  ;  and  4.  That  the  notice  was 
not  sufficiently  definite  and  certain.  The  court 
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overruled  the  objection,  and  the  plaintiff  ex- 
cepted.  The  defendants  thereupon  proved  that 
Springer  employed  an  attorney  to  prosecute 
the  appeal  ;  that  the  cause  was  noticed  for  trial 
by  him,  but  that  the  appeal  was  dismissed,  on 
the  motion  of  the  plaintiff's  counsel,  for  the 
variance  between  the  bond  and  return,  con- 
trary to  the  wishes  and  urgent  request  of  the 
defendant ;  that  the  defendant  Springer  ab- 
sconded Jan.  21,  1827,  and  has  not  since  re- 
turned. It  appeared  in  evidence  that  an  ex- 
ecution was  issued  Oct.  2,  1826,  on  the  judg- 
ment rendered  by  the  justice,  and  delivered  to 
a  constable,  but  that  on  the  defendant's  enter- 
ing his  appeal,  it  was  returned  to  the  justice, 
and  nothing  further  was  done  upon  it,  nor 
had  any  other  execution  issued.  The  plaintiff 
offered  in  evidence  the  rule  of  the  Court  of  C. 
P.  dismissing  the  appeal  with  costs,  together 
with  a  taxed  bill  of  costs  in  pursuance  there- 
of, which  the  court  refused  to  receive,  observ- 
ing that  they  considered  that  part  of  the  rule 
which  allowed  costs  as  void,  the  court  having 
no  authority  to  allow  costs  in  such  cases  ;  to 
this  decision  the  plaintiff  also  excepted.  The 
court  charged  the  jury  that  the  plaintiff  was 
not  entitled  to  recover,  not  on  the  1st  or  2d 
breaches  assigned,  because  no  costs  had  ac- 
crued on  the  dismissal  of  the  appeal ;  and  not 
on  the  4th  breach,  because  no  execution  had 
been  issued  upon  the  justice's  judgment  after 
the  dismissal  of  the  appeal;  and  that  although 
the  defendant  had  not  been  within  the  reach 
of  an  execution  since  the  dismissal  of  the  ap- 
peal, yet  without  showing  the  issuing  of  an  ex- 
ecution and  a  return  of  non  est  inventus  there- 
on, the  plaintiff  could  not  recover  ;  and  they, 
therefore,  directed  the  jury  to  find  a  verdict 
for  the  defendants,  who  found  accordingly. 
The  plaintiff  excepted  ^o  the  charge  of  the 
court.  The  defendants  entered  judgment  for 
costs. 

Mr.  A.  Gardiner,  for  the  plaintiff  in  error. 

Mr.  S.  Boughton,  for  defendant  in  error. 

*By  the  Court,  Marcy,  J.     To  an  [*523 

action  of  debt  on  bond,  I  think  there  is  no 
well  founded  objection  to  the  defendant's  an- 
nexing a  notice  of  special  matter  to  be  given 
in  evidence  on  the  trial  to  his  plea  of  non  esl 
factum.  Such  notice  has  been  allowed  to  be 
annexed  to  a  plea  of  non  est factum  in  covenant. 
14  Johns.,  89  ;  2  Wend.,  517. 

In  this  case  there  was  not  only  a  notice  of 
special  matter,  but  also  several  special  pleas. 
It  is  contended  that  special  pleas  and  a  notice 
of  the  same  special  matter  ought  not  to  be  al- 
lowed. If  there  be  a  general  issue,  the  party 
has  a  right  secured  to  him  by  statute  to  annex 
such  notice  ;  over  special  pleas  the  court  exer- 
cise a  discretion,  they  are  supposed  to  be  put 
in  with  the  leave  of  the  court ;  and  though 
this  leave,  in  point  of  fact,  is  not  obtained  be- 
fore pleading,  yet  if  the  implied  license  is  not 
fairly  exercised,  the  court  will  correct  the 
abuse.  If  the  defendant  improperly  incum- 
bers  the  record,  the  court,  on  application,  will 
strike  out  such  pleas  as  they  deem  unnecessary; 
but  they  will  rarely  if  ever  supervise  the  dis- 
cretion which  an  inferior  tribunal  has  exercised 
in  this  matter. 

The  remaining  questions  arise  out  of  the 
charge  of  the  court  below.  The  appeal  was  in 
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fact  from  a  judgment  rendered  in  favor  of  the 
present  plaintiff  against  Springer,  one  of  the 
-defendants,  Oct.  2,  1826,  but  in  making  his  re- 
turn, the  justice  stated  the  judgment  to  have 
been  rendered  Sep.  30  After  the  parties  had 
prepared  to  try  the  cause  in  theC.  P.,  the  dis- 
crepancy was  discovered,  and  the  plaintiff 
moved  to  dismiss  the  appeal  on  the  ground  of 
the  variance  between  the  appeal  bond  and  the 
justice's  return.  The  motion  was  granted,  and 
as  the  rule  stated,  with  costs  to  be  paid  by  the 
appellant. 

The  court  decided  that  the  condition  of  the 
bond,  so  far  as  it  related  to  prosecuting  the 
appeal  with  diligence,  was  broken,  but  they 
refused  to  allow  the  plaintiff  to  show  the  costs 
•of  the  proceedings  which  were  dismissed.  To 
this  opinion  there  is  an  exception.  The  court, 
by  dismissing  the  appeal,  decided  that  the 
judgment  returned  by  the  justice  was  not  the 
judgment  mentioned  in  the  bond.  If  it  was  a 
different  judgment,  there  is  no  pretense  that 
524*]  the  costs  incurred  in  the  *prosecution 
of  an  appeal  therefrom  were  provided  for  by 
the  bond.  The  costs  claimed  resulted  from 
proceedings  purporting  to  be  an  appeal  from 
a  judgment  entered  Sep.  30  ;  but  the  bond  pro- 
vided for  the  costs  which  might  accrue  in  pros- 
•ecuting  an  appeal  from  a  judgment  entered 
Oct.  2.  The  plaintiff  having  procured  the  ap- 
pellant to  be  turned  out  of  the  court  below 
upon  the  allegation  that  he  was  prosecuting 
proceedings  different  from  those  contemplated 
by  the  bond,  ought  not  now  to  recover  the 
costs  of  those  proceedings  under  the  bond,  by 
alleging  or  assuming  that  they  were  in  fact 
what  he  denied  them  to  be  on  his  motion  for 
the  dismissal  of  the  appeal.  The  bond  pro- 
vided for  the  payment  of  the  costs  that  might 
accrue  on  an  appeal  from  a  judgment  entered 
Oct.  2,  but  not  for  those  which  might  arise  on 
an  appeal  from  a  judgment  rendered  on  any 
other  day.  I  think,  therefore,  that  the  court 
•decided  correctly  in  instructing  the  jury  not 
to  allow  those  costs. 

There  is  another  view  to  -be  taken  of  this 
part  of  the  case  which  shows  the  correctness 
of  the  decision  below..  The  breach  assigned 
in  the  declaration  was  for  not  prosecuting  with 
due  diligence  an  appeal  from  a  judgment  ren- 
dered Oct.  2,  and  for  the  costs  of  the  proceed- 
ings on  that  appeal  ;  but  the  plaintiff  did  not 
prove  any  such  proceedings.  What  proceed- 
ings there  had  been  were  in  a  different  case  ; 
besides,  the  breach,  so  far  as  it  related  to  the 
costs,  was  not  proved.  The  defendant  Springer 
might  have  been  in  default  for  not  prosecuting 
his  appeal  with  diligence,  because  he  had  not 
obtained  even  the  justice's  return  in  the  suit, 
for  the  review  of  which  the  appeal  was  brought; 
but  the  proceedings  on  the  return  made  by  the 
justice  were  a  very  different  matter.  The 
plaintiff  did  not,  therefore,  show  that  any  costs 
had  been  incurred  in  the  appeal  to  which  the 
bond  related. 

There  is  a  further  condition  to  the  bond 
which  the  plaintiff  contends  has  been  broken. 
The  defendant,  Springer,  has  not,  as  the  bond 
provides  he  should,  paid  the  judgment  recov- 
ered before  the  justice,  or  surrendered  himself 
in  execution.  The  court  below  decided  that 
the  defendant,  Springer,  could  not  be  in  de- 
fault for  not  surrendering  himself  until  the 
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"plaintiff  had  caused  an  execution  to  [*525 
be  issued.  This  part  of  the  condition  of  the 
bond  is  similar  to  the  condition  of  the  bond 
which  was  required  by  the  8th  section  of  the 
Act  of  1818,extending  the  jurisdiction  of  justice 
of  the  peace.  In  the  case  of  Tultle  v.  Kip,  19 
Johns.,  194,  it  was  held  that  an  execution  must 
be  issued  to  enable  the  defendant  to  surrender. 
The  plaintiff  stated  certain  facts  in  assigning 
his  breach  as  an  excuse  for  not  having  issued 
an  executfon  ;  and  he  contends  that,  because 
these  facts  were  not  particularly  traversed  by 
the  plea,  the  validity  of  the  excuse  is  admitted 
by  the  pleadings.  The  facts  not  being  denied, 
may  be  considered  as  admitted  ;  yet,  if  they 
do  not  make  out  a  valid  excuse,  or  if  no  ex- 
cuse will  dispense  with  the  issuing  of  an  exe- 
cution, the  condition  of  the  bond  which  re- 
quired Springer  to  surrender  himself  is  not 
broken.  I  am  inclined  to  coincide  with  the 
court  below  in  their  opinion  pronounced  by 
them  on  this  point. 
Judgment  affirmed. 


SHELDON  t>.  SKINNER 

Bailment— Contract  to  Fatten  Stock— Tender  to 
Bailor —  Where  Made — Damage*  for  Non-de- 
livery— Trover  Lies  against  Bailee. 

Where  a  party  received  from  another  a  number 
of  hogs  to  ratten  on  shares  and  when  they  were  fat- 
tened grave  notice  to  the  owner  and  required  him 
to  attend  to  the  division  of  the  hogs  within  three  or 
four  days  and  take  away  his  share ;  and  on  the 
owner  refusing  to  attend  for  that  purpose,  made  a 
division  himself  and  turned  the  owner  s  share  loose 
into  the  street :  it  was  held  that  the  party  was  guil- 
ty of  a  violation  of  duty  in  turning  the  hogs  into 
the  street  and  liable  to  damages. 

It  seems  that  it  was  the  duty  of  the  party  receiv- 
ing the  hogs  to  have  made  a  tender  of  the  share  be- 
longing to  the  owner  at  the  yard  of  the  owner,  be- 
ing the  place  where  he  received  them. 

But  if  the  party,  under  the  circumstances  of  the 
case,  after  the  division,  was  discharged  from  his  li- 
ability under  his  contract,  he  was  notwithstanding 
bound  to  take  care  of  the  property  assigned  to  the 
owner,  though  the  keeping  of  it  in  such  case  would 
have  been  at  the  risk  and  expense  of  the  owner. 

The  property  being  turned  into  the  street  being 
prima  facie  evidence  of  its  destruction,  and  the  par- 
ties being  considered  as  tenants  in  common,  it  was 
held  the  owner  was  entitled  to  maintain  trover 
against  his  co-tenant. 

Citations— 5  Cow.,  516 ;  Co.  Lltt..  210  b;  8  Johns., 
474,  477,  478 ;  4  Cow.,  453:  Poth.,  378  :  3  Johns.  Cas^ 
243 ;  15  Johns.,  180 ;  3  Johns.,  178 ;  2  Johns.,  470, 

•TERROR  from  the  Monroe  C.  P.  [*526 
Jj  Skinner  sued  Sheldon  in  a  justice's  court, 
and  declared  in  one  count  in  trover  for  the 
conversion  of  fifty  hogs,  and  in  another  count 
in  case  on  bailment,  by  which  the  plaintiff  let 
the  defendant  have  fifty  hogs  to  fatten  on 
shares  ;  that  the  defendant  turned  the  hogs 
into  the  highway  and  they  were  lost.  The  de- 
fendant pleaded  :  1.  Not  guilty;  and  2.  That 
on  or  about  Aug.  1. 1828,  the  plaintiff  put  with 
the  defendant  50  hogs  to  fat  and  keep  through 
the  butchering  season  (the  defendant  being  a 
butcher),  and  to  deliver  to  the  plaintiff  one 
half  :  that  the  defendant  kept  them  through 
the  season',  and  then  offered  to  divide  with 
plaintiff,  and  gave  him  notice  of  the  time  and 
place  ;  that  the  defendant  did  divide  the  same 
and  was  ready  and  offered  to  deliver  to  the 
plaintiff  one  half,  which  the  plaintiff  refused 
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to  receive.  There  was  also  a  notice  of  the  same 
facts  attached  to  the  plea.  To  the  second  plea 
the  plaintiff  demurred,  and  assigned  for  cause 
that  the  plea  amounted  to  the  general  issue. 
The  defendant  joined  in  demurrer.  The  cause 
was  tried  before  the  justice  by  a  jury,  who 
found  for  the  plaintiff,  with  $50  damages ;  on 
which  the  justice  rendered  judgment.  The  de- 
fendant appealed  to  the  Monroe  C.  P.,  who 
gave  judgment  for  the  plaintiff  on  the  de- 
murrer, and  awarded  a  venire  to  try  the  issue 
of  fact.  On  the  trial  of  the  issue  of  fact,  it  ap 
peared  that  in  Sep.,  1828,  the  defendant  took 
from  the  plaintiff's  yard  27  hogs  to  fatten  on 
shares  ;  Dec.  2,  1828,  he  gave  notice  to  the 
plaintiff  that  the  hogs  were  fattened  and  that 
he  must  attend  to  the  division  of  the  same  and 
take  away  his  part  of  the  hogs  in  three  or  four 
days  or  he,  the  defendant,  would  turn  them 
into  the  street;  to  which  the  plaintiff  answered 
that  he  should  not  take  them  away.  Dec.  20, 
the  plaintiff  not  coming  to  receive  his  share  of 
the  hogs,  the  defendant  made  a  division  of 
them  and  turned  the  plaintiffs  share  loose  into 
the  street.  The  counsel  for  the  plaintiff  re- 
quested the  court  to  charge  the  jury  that  the 
defendant  had  no  right  to  turn  the  hogs  out  in 
any  event,  and  that  under  the  circumstances 
of  the  case,  he  was  not  justified.  The  court 
charged  the  j«ry  accordingly,  to  which  charge 
the  defendant  excepted.  The  jury  found  for 
527*]  *the  plaintiff  with  $42.22  damages  ; 
on  which  verdict  a  judgment  was  entered  for 
damages  and  costs. 

Mr.  C.  M.  Lee,  for  plaintiff  in  error. 

Mr.  S.  Boughton,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  What  par- 
ticular points  were  discussed  in  the  court  be- 
low, the  bill  of  exceptions  does  not  disclose. 
I  presume,  however,  that  the  ground  on  which 
the  court  decided  was  that  the  tender  should 
have  been  made  to  the  plaintiff  at  his  yard, 
where  the  hogs  were  taken  by  the  defendant ; 
and  that  turning  the  plaintiff's  share  of  them 
into  the  street  was  not  a  delivery  to  the  plaint- 
iff. The  contract,  as  stated,  is  merely  that  the 
defendant  should  fatten  the  plaintiffs  hogs  on 
shares.  What  share  each  was  to  have  is  not 
stated.  It  is  fair  to  presume  that  each  was  to 
have  half,  and  the  defendant  states  in  his  plea 
that  he  offered  the  plaintiff  one  half.  It  does 
not  appear  by  the  bill  of  exceptions  that  it  was 
urged  by  the  plaintiff  in  the  court  below  that 
the  hogs  were  not  fattened,  that  the  notice  was 
insufficient,  or  that  the  division  was  irregular. 
But  the  point  presented  seems  to  have  been, 
whether  turning  the  hogs  into  the  street  was  a 
sufficient  tender  to  the  plaintiff.  If  any  other 
point  was  intended  to  be  raised  here,  it  should 
appear  to  be  presented  by  the  bill  of  excep- 
tions. 

The  contract  in  this  case  growing  out  of  the 
taking  of  the  hogs  to  fatten  on  shares,  has  been 
discussed  by  counsel  as  a  promise  to  deliver  to 
the  plaintiff  one  half  the  hogs  when  fattened. 
In  ascertaining  the  rights  and  duties  of  parties 
to  a  contract  for  the  delivery  of  specific  arti- 
cles, much  depends  on  the  terms  used.  If  this 
is  a  contract  to  deliver  the  hogs,  the  time  and 
place  must  be  ascertained  from  the  nature  of 
the  contract.  First,  as  to  time  :  The  time  can- 
not be  at  any  particular  day,  because  that  de- 
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pends  upon  a  contingency— the  fattening  of 
the  hogs.  It  cannot  be  an  obligation  to  be  per- 
formed upon  demand;  for  the  delivery  is  to- 
be  made  when  the  hogs  shall  be  fattened  ;  a 
fact  which  must  be  within  the  knowledge  of 
the  defendant  in  the  court  below,  but  not  nec- 
essarily of  the  plaintiff.  Second,  as  to  place: 
*If  this  were  to  be  considered  an  obli-  [*528 
gation  to  deliver  fat  hogs,  without  any  place 
being  mentioned,  the  articles  being  such  as  are 
called  cumbersome,  the  defendant  would  not 
be  bound  to  carry  them  about  with  him  to 
seek  the  plaintiff;  but  it  would  be  his  duty  to  ap- 
ply to  the  plaintiff  to  know  where  they  should 
be  delivered,  and  to  deliver  them  at  such  place 
if  not  an  unreasonable  one.  There  are  cases 
in  which  the  articles  are  to  be  delivered  at  a 
particular  place  from  the  nature  of  the  con- 
tract, though  no  place  be  mentioned.  Thus,  in 
an  obligation  by  a  merchant  payable  in  goods, 
or  by  a  mechanic  in  articles  manufactured  by 
him,  or  by  a  farmer  payable  in  country  prod- 
uce, the  place  of  payment  is  the  store,  the 
shop  or  the  farm  of  the  obligor.  5  Cow.,  516. 
But  in  cases  where  the  place  of  delivery  is  not 
designated  by  the  contract,  either  expressly  or 
impliedly,  the  rule  as  above  stated  is  applica- 
ble ;  the  obligor  must  seek  the  obligee,  and  de- 
liver the  articles  at  the  place  he  appoints,  if 
reasonable.  Co.  Litt.,  210  b;  Slingerland  v. 
Morse,  8  Johns.,  477 ;  4  Cow.,  453.  In  Slinger- 
land v.  Morse  the  court  considered  the  tender 
good,  being  made  at  the  place  where  the  goods 
were  received  and  where  they  had  continued  ; 
and  in  that  case  there  was  proof  that  the 
plaintiff  did  not  mean  to  remove  the  goods 
from  his  tenant ;  he  only  wanted  to  fix  the  de- 
fendants with  the  amount  of  rent  distrained 
for.  If  a  similar  tender  in  this  case  would  be 
sufficient,  such  tender  has  not  been  shown. 
There  was  no  tender  at  the  yard  of  the  defend- 
ant, but  notice  to  the  plaintiff  to  come  and  re- 
ceive the  property.  If,  however,  there  is  any 
analogy  between  the  cases,  it  seems  to  me  to  be 
this  :  That  as  the  defendant  had  received  the 
property  on  the  premises  of  the  plaintiff,  it 
was  his  duty  to  deliver  them  at  the  same  place. 
Another  question  arisjes,  and  was,  probably, 
most  considered  by  the  court  below,  to  wit : 
suppose  the  notice  by  the  defendant  and  sub- 
sequent tender,  without  objection  to  time  or 
place,  sufficient  to  discharge  the  liability  of  the 
defendant  on  his  contract,  was  he  justified  in 
turning  the  hogs  into  the  street,  and  thereby 
causing  a  total  loss  to  the  plaintiff  ?  The  doc- 
trine of  this  court  is,  that  the  effect  of  a  ten- 
der and  refusal  correctly  made  of  a  specific  ar- 
ticle is  analogous  to  the  *Freuch  con-  [*529 
signation.  Slingerland  v.  Morse,  8  Johns.,  474. 
"The  effect  of  the  consignation,  if  it  be  ad- 
judged to  be  valid,  is,  that  the  debtor  is  there- 
by absolutely  discharged;  and  although  mihtil- 
tiate  juris  he  continues  to  be  the  owner  of  the 
things  consigned  until  they  are  taken  away  by 
the  creditor,  they  are  no  longer  at  his  risk,  but 
at  that  of  the  creditor,  who,  from  being  a  cred- 
itor of  a  certain  amount  generally,  becomes  the 
creditor  of  the  particular  articles  which  are  so 
consigned,  tanquam  certorum  corporum  ;  and 
be  is  no  longer  the  creditor  of  his  original 
debtor,  who  is  entirely  liberated,  but  of  the  con- 
signatory,  who  obliges  himself  by  a  quam  con- 
tract to  deliver  the  articles  in  his  custody  to 
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the  creditor  if  the  consignation  is  adjudged 
good,  or  to  the  debtor  if  it  is  declared  to  be 
null."  Poth.,378.  The  creditor  "  must,  there- 
fore, resort  to  the  specific  articles  tendered,  and 
the  person  in  whose  possession  they  are  holds 
them  as  his  bailee  and  at  his  risk."  8  Johns., 
478.  If  it  be  conceded,  therefore,  that  the  ten- 
der in  this  case  was  sufficient  to  discharge  the 
defendant  from  his  contract,  it  does  not  follow 
that  he  might  abandon  and  destroy  the  prop- 
erty tendered.  On  the  contrary,  he  was  bound 
to  take  care  of  it  at  the  risk  and  expense  of  the 
plaintiff.  In  the  language  of  Kent, «/. ,  3  Johns. 
Cas. ,  258.  the  defendant  became  trustee  for  the 
plaintiff  for  the  safe  keeping  of  the  hogs.  In 
the  language  of  the  court  in  Stingerland  v. 
Morse,  he  held  them  as  the  plaintiff's  bailee, 
and  at  his  risk.  It  was  the  duty,  therefore,  of 
the  defendant  to  have  taken  care  of  the  hogs 
at  the  risk  and  expense  of  the  plaintiff.  It  is 
asked,  how  was  he  to  be  paid  for  the  keeping? 
The  only  answer  necessary  to  be  given  is,  that 
the  law  has  provided  a  remedy  in  such  a  case. 
How  is  a  bailee  in  any  case  to  be  paid;  for  in- 
stance an  agister  of  cattle  ?  The  defendant 
having  been  guilty  of  a  violation  of  duty  in 
turning  the  hogs  into  the  street,  is  liable  for 
the  damages — whether  on  the  contract,  or  in  a 
special  action  on  the  case,  or  in  trover,  are 
questions  not  arising  upon  this  bill  of  excep- 
tions. 

In  discussing  the  last  question,  I  have  taken 
for  granted  that  the  tender  was  sufficient;  but 
530*]  I  have  previously  stated  *that  suppos- 
ing this  is  to  be  a  case  of  payment  in  specific 
articles,  the  tender  was  not  sufficient.  In  the 
case  of  Voit  v.  Houston,  3  Johns.  Cas.,  343,  the 
obligation  was  to  deliver  a  quantity  of  coal, 
without  specifying  time  or  place.  The  defend- 
ants frequently  urged  the  plaintiffs  to  take  the 
coal,  they  then  having  sufficient.  The  plaint- 
iffs at  one  time  said  they  would  call  and  look 
at  it.  They  once  offered  the  coal  for  sale,  and 
once  promised  to  take  it  away ;  but  they  never 
refused.  The  court  considered  their  conduct 
an  acceptance  of  the  coal,  or  a  waiver  of  any 
further  act  on  the  part  of  the  defendant.  In 
this  case  there  was  no  acceptance,  nor  did  the 
plaintiff  waive  any  rights  which  he  had.  When 
notified  to  come  and  take  away  the  hogs,  he 
said  he  should  not ;  but  whether  because  they 
were  not  fattened,  or  because  the  defendant 
was  bound  to  deliver  them  at  his  (the  plaint- 
iff's) yard,  does  not  appear.  On  the  question 
presented  by  the  bill  of  exceptions,  I  entertain 
no  doubt.  The  defendant  was  not  justified  in 
turning  the  hogs  into  the  street. 

There  is  another  view  of  this  case  which 
strikes  me  as  more  correct.  The  plaintiff  de- 
livered to  the  defendant  27  hogs  to  be  fattened 
on  shares.  The  plaintiff  was,  before  the  deliv- 
ery, sole  owner.  What  were  the  rights  of  the 
parties  after  delivery  to  the  defendant  ?  It 
seems  to  me  they  were  tenants  in  common  in 
each  and  every  hog.  If  the  hogs  were  fattened, 
the  parties  certainly  were  tenants  in  common 
before  the  division  was  made.  It  was  not  com- 
petent for  one  tenant  in  common  of  two  chat- 
tels, without  the  consent  of  the  other  tenant 
in  common,  to  appropriate  one  chattel  to  him- 
self and  the  other  to  his  co-tenant.  One  may 
dispose  of  his  share  of  the  property  held  in  com- 
rmon,  and  the  purchaser  becomes  a  co-tenant 
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with  the  other  tenant  in  common.  15  Johns., 
180.  The  turning  the  hogs  out  in  the  street, 
without  any  further  account  of  them,  is  at  least 
prima  facie  evidence  of  a  destruction;  and  the 
defendant  below  was  entitled  to  recover  in 
trover.  One  tenant  in  common  may  maintain 
trover  against  his  co-tenant,  where  there  is  a 
destruction  of  the  chattel.  8  Johns.,  178;  2 
Id.,  470.  In  every  point  of  view,  therefore, 
the  judgment  below  was  right,  and  muntlte  af- 
firmed. 

Cited  in-13  Wend..  97 ;  23  Wend.,  846 :  18  N.  Y- 
585;    12  Barb.,  158;  22  Barb.,  6«9;  31  Barb.. 
Daly.,  77;  57  Mo.  122:  27  Am.  Dec.,  175;  29  Am.  1>- -., 
500  (13  Me.,  193) ;  35  Am.  Dec.,  671. 
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Slander — Charging    Witness  toith   Perjury    in 
Testimony  before  Arbitrators. 

Slander  will  not  lie  for  charging  a  witness  with 
perjury  whilst  testifying  before  arbitrators,  if.  nt't«-r 
the  oath  is  administered  to  him,  new  parti**  are 
added  to  the  arbitration  and  new  matters  in  contro- 
versy are  submitted  to  be  passed  upon,  and  the 
charge  be  made  in  reference  to  what  is  said  by  the 
witness  after  such  addition  of  parties  and  mutters 
in  controversy. 

It  seems,  that  in  testing  the  materiality  of  testi- 
mony charged  to  be  false,  reference  must  be  had  to 
the  issue  as  it  existed  when  the  oath  was  adminis- 
tered to  the  witness. 

Citations— 9  Cow.,  30 ;  Kyd.  Aw.,  42. 

THIS  was  an  action  of  slander,  tried  at  the 
Rensselaer  Circuit  in  June,  1828,  before 
the  Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

The  words  charged  to  have  been  spoken  by 
the  defendant  were  spoken  whilst  the  plaintiff 
was  testifying  as  a  witness  at  an  arbitration. 
Feb.  17,  1826,  arbitration  bonds  were  entered 
into  by  Nathaniel  Payne  on  the  one  part  and 
Thomas  Thompson  on  the  other  ;  William 
Carmichael  and  Henry  Koon  were  sureties  for 
Payne,  and  executed  the  bond  with  him.  The 
bonds  after  reciting  that  Thomas  Thompson 
had  contracted  with  a  turnpike  road  company, 
called  the  Eastern  Union  Turnpike  Co.,  to 
make  a  certain  road  for  the  sum  of  $1,600,  that 
Payne  became  a  partner  with  Thompson  in 
that  contract,  to  have  an  equal  share  with  him 
according  to  what  he  should  do,  that  MI|>M-- 
quently  Thompson  and  Payne  contracted  with 
the  same  Co.,  to  build  a  bridge  for  the  sum  <>f 
$160,  that  extra  work  had  been  done  amount- 
ing to  $43,  and  that  an  account  had  1»  1-11 
opened  with  one  Calvin  Thompson,  were  con- 
ditioned to  abide  the  award  of  three  arbitrators 
or  either  two  of  them,  of  and  concerning  "all 
things  and  matters  between  the  said  parties 
concerning  the  said  work  and  labor,  and  ex- 
penses done  and  performed  by  and  between  the 
said  parties  ;  ana  also  all  dealings  between  the 
said  parties,  and  each  to  share  an  equal  pro- 
portion of  the  loss  and  gain,  according,  and  in 
proportion  to  what  labor  each  one  has  done  : 
bearing  in  view  the  said  contract  as  entered 


NOTE.— Slander . 

Where  wfrinafr  fact*  are  nccesmrv  tn  make  »nr»rrt» 
aftutnal>le,  such  facto  must  be  averred  and  proved. 
See  the  above  case  of  Bullock  v.  Koon.  9  Cow.,  30, 
mitf,  and  other  note*  there  cited;  Moody  v.  Baker,  » 
Cow.,  351,  notff  there  cited. 
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into  by  the  said  Thompson  and  the  said  Payne 
concerning  the  said  road,  and  all  other  private 
632*]  accounts  *between  the  said  parties." 
Feb.  26,  the  arbitrators  proceeded  to  a  hearing, 
and  the  plaintiff  in  this  cause  was  sworn  and 
examined  as  a  witness.  An  adjournment  then 
took  place  until  Mar.  15,  when  the  hearing  was 
resumed,  and  a  question  arose  whether  a  cer- 
tain demand  set  up  by  Thompson,  called  "Cal- 
vin Thompson's  private  account  against  Payne" 
was  within  the  submission ;  whereupon  an  in- 
strument in  writing  under  seal  was  entered 
into  by  the  parties  to  the  original  submission, 
viz:  Payne  and  Thompson,  and  one  Calvin 
Thompson,  by  which,  after  reciting  the  sub- 
mission of  Feb.  17.  1826,  refering  to  the  arbi- 
tration bonds,  and  after  reciting  that  Nathaniel 
Payne  had  been  indebted  in  divers  sums  of 
money  to  Calvin  Thompson,  the  whole  or  a 
part  o'f  which  Thomas  Thompson  alleged  he 
had  paid  by  the  request  and  assent  of  Payne, 
it  was  covenanted  and  agreed,  by  and  between 
Payne  and  N.  Thompson  and  C  Thompson, 
that  proof  might  be  admitted  before  the  arbi- 
trators named  in  the  original  arbitration  bonds 
of  any  demand  of  Calvin  Thompson  against 
Payne  then  due,  or  which  had  been  paid  by 
Thomas  Thompson,  and  in  like  manner  proof 
should  be  admitted  of  any  demand  of  Payne 
against  Calvin  Thompson  ;  that  such  demands 
of  Thomas  Thompson  and  Calvin  Thompson 
against  Payne  as  the  arbitrators  should  approve 
should  be  considered  by  them  as  due  to  Thom- 
as Thompson,  and  that  such  demands  of  Payne 
against  Thomas  Thompson  and  Calvin  Thomp 
son  as  the  arbitrators  should  approve  should 
be  considered  as  demands  due  from  Thomas 
Thompson,  in  the  same  manner  as  if  the  de- 
mands due  to  and  from  Calvin  Thompson  had 
been  the  individual  accounts  of  Thomas 
Thompson.  And  it  was  further  agreed  that 
the  award  to  be  made  should  be  a  perpetual 
bar  to  all  claims  and  demands  of  Calvin  Thomp- 
son against  Payne,  and  of  Payne  against  Cal- 
vin Thompson  ;  and  that  if  either  of  the  parties 
to  the  instrument  should  revoke  the  powers  of 
the  arbitrators,  he  should  pay  to  the  other  party 
$500  as  liquidated  damages  and  not  as  a  penal- 
ty. After  this  instrument  was  executed,  the 
plaintiff  in  this  cause  was  again  called  as  a  wit- 
ness, and  testified  to  an  admission  made  by 
Payne  as  to  the  correctness  of  the  private  ac- 
•533*]  count  of  Calvin  *Thompson  against 
Payne ;  and  whilst  so  testifying,  the  defend- 
ant in  this  cause,  who  was  acting  as  the  coun- 
sel of  Payne  at  the  hearing,  being  in  a  passion, 
said,  "It  is  a  damned  lie  ;  he  is  swearing  to  a 
lie;"  or,  "He  has  sworn  to  a  lie,  and  has 
sworn  differently  before  ;"  for  the  speaking  of 
which  words  this  action  was  brought. 

It  appeared  in  evidence  that  Calvin  Thompson 
was  a  merchant  and  the  treasurer  of  the  Turn- 
pike Company  with  which  Thomas  Thomp- 
son had  contracted  to  make  the  road,  &c. ;  that 
on  the  hearing  before  the  arbitrators  it  was 
proved  that  Thomas  Thompson  and  Payne  had 
directed  Calvin  Thompson  that  all  money  and 
goods  taken  up  by  Thomas  Thompson  should 
be  charged  to  his  individual  account ;  that  all 
money  and  goods  taken  up  by  Payne  should  be 
charged  to  his  individual  account ;  and  that 
whatever  was  got  to  be  used  on  the  road  should 
be  charged  to  their  joint  account.  The  admis- 
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sion  testified  to  by  the  plaintiff  related  to  these 
accounts,  the  plaintiff  stating  that  he  was  pres- 
ent at  at  a  settlement  between  Calvin  Thomp- 
son and  Payne,  when  Payne  consented  that 
Calvin  Thompson's  private  account,  i.  e.,  the 
account  against  him  individually,  should  be 
indorsed  on  Thomas  Thompson's  contract  with 
the  turnpike  company.  Thomas  Thompson 
testified  on  the  trial  of  this  cause,  that  the 
amount  of  Calvin  Thompson's  account  against 
Payne  individually  was  about  $500,  and  he 
supposed  that  the  whole  of  it  was  indorsed  on 
the  contract  with  the  Company,  and  that  such 
indorsement  was  made  with  the  assent  and 
by  the  direction  of  Payne  ;  he.  however,  said 
that  he  could  not  be  positive  that  the  whole  of 
such  account  was  indorsed  on  the  contract. 

The  counsel  for  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  instrument  of 
Mar.  15,  1827,  changed  the  parties  to  the  sub- 
msssion,  and  that  the  testimony  given  by  the 
plaintiff  at  the  time  of  the  speaking  of  the 
words  complained  of  was  not  given  in  the  same 
arbitration  in  which  his  former  testimony  was 
given  ;  and  that  the  plaintiff  not  having  been 
again  sworn  after  the  execution  of  the  second 
writing,  he  would  not  have  been  subject  to  an 
indictment  had  he  been  guilty  of  false  swear- 
ing in  speaking  the  words  charged  as  slander- 
ous. The  judge  denied  the  *motion,  [*534 
but  reserved  the  question  for  the  decision  of 
this  court.  There  was  other  evidence  in  the 
case,  and  other  questions  were  presented  and 
argued  at  the  circuit  and  also  in  bank,  which 
are  deemed  unnecessary  to  be  stated,  not  being 
passed  upon  by  the  court.  The  jury  found  for 
the  plaintiff,  with  $550  damages. 

Mr.  J.  P.  Cushman,  for  plaintiff. 

Mr.  H.  P.  Hunt,  for  defendant. 

By  the  Court,  Marcy,  J.  If  the  plaintiff 
was  under  oath  at  the  time  the  defendant  ut- 
tered the  words  set  forth  in  the  declaration, and 
was  then  testifying  in  a  pending  cause,  they 
are  actionable,  unless  it  should  appear  that  the 
matter  about  which  he  was  giving  testimony 
was  immaterial  to  the  issue  to  be  tried  when 
the  oath  was  administered  to  him. 

Two  questions  are  presented  for  our  con- 
sideration :  First.  Did  the  second  instrument 
create  a  new  cause,  or  so  much  so  that  it  be- 
came necessary  again  t»  swear  the  witnesses 
who  had  been  sworn  on  the  first  meeting  of 
the  arbitrators  ?  Second.  If  this  was  not  so, 
and  the  second  instrument  made  matters  ma- 
terial that  were  not  embraced  in  the  first  sub- 
mission, would  a  witness  be  guilty  of  perjury 
if  he  wittingly  misstated  to  the  arbitrators  facts 
material  under  the  second  instrument,  but 
which  were  not  so  at  the  time  the  oath  was  ad- 
ministered to  him  ? 

The  words  spoken  by  the  defendant  are  not 
per  se  actionable,  but  they  are  made  so  by  cer- 
tain circumstances  :  the  pendency  of  a  cause 
before  the  arbitrators,  the  oath  taken  by  the 
plaintiff  as  a  witness  in  that  cause,  and  his  ex- 
amination as  such  witness.  These  circum- 
stances the  plaintiff  must  aver  in  his  declara- 
tion and  prove,  as  was  decided  in  this  very 
cause  when  it  was  formerly  before  this  court. 
9  Cow.,  30.  The  pleadings  do  not  accompany 
the  case,  but  it  was  said  on  the  argument  that 
the  declaration  stated  the  arbitration  to  be, 
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pending  between  Nathaniel  Payne  and  Thom- 
as Thompson.  This,  I  presume,  is  correct;  for 
if  it  had  been  otherwise,  there  would  have 
been  a  fatal  variance  in  relation  to  the  proof 
concerning  the  oath  taken  by  the  witness. 
When  he  was  sworn  to  testify,  they  were  the 
535*]  only  parties  to  the  *issue,  and  there 
could  not  have  been  at  that  time  any  pretense 
that  there  was  any  other  party.  But  it  is  said 
that  when  the  plaintiff  did  testify  to  what  the 
defendant  alleged  to  be  a  lie,  the  parties  were 
Nathaniel  Payne,  Thomas  Thompson  and  Cal- 
vin Thompson.  Whether  this  be  so  or  not, 
must  be  determined  by  the  inspection  of  the 
second  instrument. 

A  question  arose  as  to  what  was  included  in 
the  first  submission. The  extent  of  what  Thomas 
Thompson  contended  for  was  that  such  part  of 
the  i  iri  vate  account  of  Calvin  Thompson  against 
Payne  as  he  had  paid  at  Payne's  request,  and 
with  his  assent,  was  within  the  first  submission. 
But  it  will  be  perceived  that  the  second  instru- 
ment embraces  much  more  than  the  matter  in- 
volved in  this  dispute.  It  includes  the  whole 
of  Calvin  Thompson's  account  against  Payne, 
whether  it  had  been  paid  by  Thomas  Thomp- 
son or  not.  Furthermore,  it  embraces  Payne's 
account  against  Calvin  Thompson,  which  was 
certainly  in  no  way  in  dispute, and  by  no  possible 
construction  could  have  been  brought  within 
the  first  submission.  By  the  last  instrument  the 
arbitrators  had  power  to  bind  both  Payne  and 
Calvin  Thompson  as  to  their  respective  private 
accounts,  and  the  award  was  to  be  a  perpetual 
bar  of  all  claims  and  demands  of  each  against 
the  other  ;  no  such  matter  was  included  with- 
in the  scope  of  the  first  submission.  The  fact 
cannot  be  controverted  that  the  instrument  of 
Mar.  15,  1826,  brought  new  matters  before  the 
arbitrators,  subjected  to  their  power  another 
person,  and  enlarged  that  which  they  had  over 
the  former  parties.  These  are  strong  facts  to 
show  that  the  new  instrument  was  more  than  a 
modification  of  the  original  submission. 

If  the  arbitrators,  acting  under  the  powers 
given  to  them  by  both  instruments,  had  award- 
ed a  large  sum  to  be  paid  by  Payne,  would  his 
sureties,  Carmichael  and  Koon,  have  been 
bound  by  the  award  ?  I  apprehend  not.  They 
could  have  said  in  exoneration  of  themselves, 
that  the  arbitrators  had  passed  upon  matters 
not  contained  in  the  submission  to  which  they 
had  become  parties  or  sureties.  Had  Payne 
revoked  the  powers  of  the  arbitrators,  on  which 
instrument  would  he  have  been  liable  ?  The 
last  clause  in  the  second  instrument  does  not, 
by  the  natural  import  of  its  language,  refer  to 
536*]  the  *additional  powers  conferred  there- 
by, but  to  the  general  authority  of  the  arbitra- 
tors. If  Calvin  Thompson  had  revoked, could 
the  arbitrators  have  properly  entertained  juris- 
diction over  him,  or  awarded  on  his  account  or 
on  Payne's  account  against  him  ?  On  this  ques- 
tion I  think  there  can  be  no  doubt,  and  it  is 
very  difficult  to  see  how  he  could  derive  power 
to  control  or  affect  the  proceedings  of  the  ar- 
bitrators, unless  he  was  a  party  to  the  submis- 
sion. 

Again  ;  it  is  a  general  principle  that  those 
only  who  are  parties  to  the  submission  shall  be 
bound  by  the  award.  Kyd,  Awards,  42.  Will 
it  be  seriously  urged  that  Calvin  Thompson 
was  not  bound  by  the  award  ?  He  agreed  to 
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submit  his  accounts  against  Payne,  and  en- 
gaged, under  his  hand  and  seal,  that  the  award 
should  be  a  perpetual  bar  to  them.  If  it  bad 
not  been  the  intention  of  Payne  and  Thomas 
Thompson  to  bind  him,  and  if  they  had  not 
supposed  that  they  bad  done  enough  to  bind 
him,  they  would  not  have  estimated  the  dam- 
ages they  might  suffer  by  a  revocation  of  the 
powers  he  had  given  to  the  arbitrators  at  $500, 
and  exacted  of  him  a  covenant  to  pay  that  sum. 
In  any  point  of  view  in  which  the  case  can  be 
presented,  Calvin  Thompson  appears  to  l>e  a 
party  to  the  submission.  The  accession  of  an 
entire  new  party,  and  the  addition  of  new  mat- 
ters of  dispute,  made  a  new  submission.  My 
opinion  is  that  when  the  plaintiff  was  examined 
before  the  arbitrators  the  last  time,  it  was  in  a 
different  cause  from  that  in  which  he  was 
sworn  and  examined  the  first  time,  and  when 
the  defendant  made  the  charge  against  him  he 
was  not  under  the  obligation  of  the  oath  he  had 
formerly  taken. 

My  views  on  this  point  render  it  unneces- 
sary to  examine  the  question  whether,  if  the 
parties  enlarged  the  powers  of  the  arbitrators 
after  a  witness  had  been  sworn,  and  thereby 
made  that  material  which  was  not  so  when  the 
oath  was  taken,  he  could  be  convicted  of  per- 
jury in  relation  to  what  was  rendered  material 
after  the  oath  was  administered  to  him.  I  am 
inclined  to  think  that  in  testing  the  materiality 
of  what  a  witness  swears  to,  reference  should 
be  had  only  to  the  issue  as  it  was  when  the  oath 
was  administered. 

Judgment  for  defendant. 

Cited  in-1  Den.,  211. 


*TOBIAS  v.  HARLAND.       [*537 

Slander — Does  not  Lie  for  Saying  of  Watch- 
maker, "His  Watches  are  Sad"— Fault  in 
Plaintiff  Himself  must  be  Imputed. 

Slander  will  not  lie  for  saying  that  a  particular 
article  manufactured  by  another,  or  in  which  he 
deals,  is  not  good,  or  in  other  words.  Is  bad:  nor  for 
saying  that  the  articles  manufactured  by  him,  or  in 
which  he  deals,  are  bad ;  nor  that  they  are  not  as 
good  as  articles  of  a  similar  kind  manufactured  by 
another,  or  are  inferior  to  articles  manufactured  by 
such  other,  unless  special  damage  la  alleged. 

Where  the  words  are  spoken,  not  of  the  trader  or 
manufacturer,  but  of  the  quality  of  the  article* 
made  of  dealt  in,  to  render  them  actionable  per  M, 
they  must  import  that  the  plaintiff  is  guilty  of  a  de- 
ceit or  malpractice  in  the  making  or  vending,  or  of 
a  want  of  skill  in  the  manufacturing  of  the  articles. 

Citations— Bull.  N.  P..  71 ;  Saund..  248,  n.  6 :  1  atr., 
666 ;  8  Johns.,  64 ;  Cro.  Eliz.,  630  ;  3  Wils..  177  :  Fre£ 
man,  25:  1  Vin.  Abr.,  477;  W.  Jone*.  444;  12  Mod..  430; 
1  Camp.,  330. 

TVEMURRER  to  declaration.  The  declara- 
\)  tion,  after  stating,  by  way  of  inducement, 
that  the  plaintiff  used  and  exercised  the  trade 
and  business  of  a  manufacturer  of  patent  lever 
watches,  called  S.  J.  Tobias  &  Co.'s  patent 
lever  watches,  and  that  the  defendant  was  a 
dealer  in  patent  lever  watches,  manufactured 
by  M.  J.  Tobias  and  Robert  Roskell.  and  by 
other  persons,  averred  that  the  defendant  in- 


NOTK.— Slander. 

See  Bullock  v.  Koon,  9  Cow.,  80,  nrte,  and 
note#  there  cited ;  Moody  v.  Baker,  5  Cow.,  351,  nottt 
there  cited. 
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tending  to  defame  and  slander  the  plaintiff , and 
to  injure  and  prejudice  him  in  the  use  and  ex- 
ercise of  his  trade  and  business  of  a  manufac- 
turer of  patent  lever  watches,  falsely  and  ma- 
liciously spoke  and  published  of  and  concern- 
ing the  plaintiff  in  his  said  business,  the  fol 
lowing  words :  1.  Tobias'  watches  (meaning 
the  watches  manufactured  by  the  plaintiff)  are 
bad.  2.  S.  J.  Tobias  &  Co's.  watches  are  bad. 
3.  S.  J.  Tobias  &  Co.'s  watches  are  inferior 
watches.  4.  Tobias'  watches  are  inferior  watch- 
es. 5.  This  watch  (meaning  a  patent  lever 
watch  which  he  held  in  his  hand,  and  which 
had  been  manufactured  by  the  plaintiff)  is  not 
a  good  watch.  6.  This  watch  (meaning,  &c., 
as  in  last  count)  is  an  inferior  watch.  7.  This 
watch  (meaning,  &c.,  as  in  last  count)  is  a  bad 
watch.  8.  S.  J.  Tobias'  watches  (meaning  the 
watches  manufactured  by  the  plaintiff)  are  in- 
ferior to  M.  J.  Tobias'  and  to  Roskell's.  9. 
This  watch  (meaning  a  watch  he  held  in  his 
hand  manufactured  by  the  plaintiff)  is  inferior 
to  M.  J.  Tobias'  and  to  Roskell's  ;  and  con- 
cluded by  averring  that  by  means  of  the  speak- 
ing and  publishing  of  the  said  words  the  plaint- 
538*]  iff  *was  greatly  injured  and  prejudiced 
in  his  trade  and  business,  and  divers  citizens, 
since  the  speaking  and  publishing  of  the  words, 
had  refused  to  purchase  the  watches  manufact- 
ured by  the  plaintiff,  and  so  the  plaintiff  was 
deprived  of  great  gain  and  profit. 

The  words  were  set  forth  in  nine  distinct 
counts.  There  were  nine  other  counts  similar 
to  the  above,  except  that  it  was  stated  that  the 
plaintiff  was  an  importer  and  dealer  in  a  de- 
scription of  watches  called  S.  J.  Tobias  &  Co.'s 
patent  lever  watches,  manufactured  expressly 
for  the  plaintiff  at  Liverpool ;  that  large  quan- 
tities of  such  watches  were  annually  sold  by 
him  ;  that  at  the  time  of  the  speaking  of  the 
words  the  plaintiff  had  on  hand  and  was  the 
owner  of  large  number,  to  wit :  1,000  watches 
of  the  value  of  $200,000 ;  that  the  defendant 
being  a  dealer  in  similar  watches  manufactured 
by  M.  J.  Tobias,  Robert  Roskell  and  others, 
and  intending  to  defame  and  slander  the  plaint- 
iff, and  to  injure  and  prejudice  him  in  his  trade 
and  business  of  an  importer  and  dealer  of  such 
watches  as  aforesaid,  spoke  and  published  the 
same  words  set  forth  in  the  first  set  of  counts; 
which  words  were  set  forth  with  averments 
and  innuendoes.  These  counts  concluded  with 
averring  the  same  injury  as  set  forth  in  the 
conclusion  of  the  first  counts,  with  the  addition 
that  the  plaintiff  was  hindered  and  prevented 
from  selling  and  disposing  of  the  watches  he 
had  on  hand. 

To  this  declaration  the  defendant  put  in  a 

§eneral  demurrer,  and  the  plaintiff  joined  in 
emurrer. 

Mr.  H.  Bleecker,  for  defendant.  The 
words  charged  in  the  plaintiff's  declaration  are 
not  actionable  in  themselves,  and  special  dam- 
age is  not  alleged  with  such  certainty  that  the 
plaintiff  is  entitled  to  recover  on  that  ground. 
Four  of  the  counts  in  each  set  relate  to  words 
spoken  in  reference  to  a  particular  watch,  for 
which  most  clearly  an  action  will  not  lie,  as 
such  words  could  not,  by  possibility,  affect  the 
trade  or  business  of  the  plaintiff  ;  on  which 
ground,  if  at  all,  the  action  must  be  sustained. 
In  four  of  the  other  counts  the  watches  of  the 
plaintiff  are  spoken  of  in  comparison  with 
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other  watches.  It  cannot  be  that  for  the  ex- 
pression of  an  *opinion  of  the  com-  [*53J> 
parative  value  of  articles  of  merchandise  of- 
fered for  sale  by  different  individuals,  that  a 
person  should  be  subjected  to  an  action  of 
slander ;  and  in  the  remaining  count,  and  in 
some  already  noticed,  where  the  defendant  is 
charged  with  averring  the  watches  of  the 
plaintiff  not  to  be  good,  or  in  other  words  bad, 
the  words  are  not  actionable,  as  they  do  not 
impute  to  the  plaintiff  want  of  skill  or  integ- 
rity. The  watches  might  in  fact  be  bad,  and 
if  so,  the  defendant  had  a  right  to  pronounce 
them  such.  That  the  plaintiff  was  not  entitled 
to  recover  as  for  special  damage,  the  same  not 
being  alleged  with  sufficient  certainty,  the 
counsel  cited  Stark.,  Slander,  321  ;  1  Chit.  PI., 
389  ;  1  Saund.,  343  b,  n.  5  ;  12  Mod.,  597;  2 
L'utw.,  1295  ;  Bull.  N.  P.,  7  ;  10  Johns.,  281 ; 
Cro.  Jac.,  499  ;  Ld.  Raym.,  1007  ;  1  Roll.  Abr., 
58;  Sidf.,  296:  8  T.  R.,  130. 

Mr.  J.  L.  Wendell,  for  plaintiff.  Words 
are  actionable  which  directly  tend  to  the  prej- 
udice of  any  one  in  his  office,  profession,  trade 
or  business;  Stark.,  Slander,  100;  and  that 
whether  they  reflect  upon  the  hone?ty  of  the 
dealings  of  a  merchant  or  tradesman,  upon  his 
credit  or  the  excellence  of  the  article  in  which 
he  deals.  Stark.,  Slander,  108, 110,  119.  Thus, 
where  the  words  spoken  were,  "  he  hath  noth- 
ing but  rotten  goods  in  his  shop,"  it  was  held 
that  the  action  would  lie.  12  Mod.,  420.  The 
court  said  that  had  the  words  been  only  that 
the  plaintiff  had  rotten  goods  in  his  shop,  the 
action  would  not  have  lain,  and  this  no  doubt 
for  the  reason  that  such  words  would  not  have 
tended  to  the  prejudice  of  the  plaintiff  in  his 
trade,  for  a  man  might  well  have  rotten  goods 
in  his  shop  and  purchasers  not  be  deterred  from 
frequenting  his  shop  ;  but  the  charge  being 
that  he  had  nothing  but  rotten  goods,  no  one 
of  course  would  deal  with  him.  So,  where  the 
words  were,  "  The  True  Briton  (a  newspaper) 
is  the  lowest  now  in  circulation,  and  we  sub- 
mit it  to  the  consideration  of  advertisers,"  the 
action  was  held  to  lie  (2  Stark.,  93),  and  justly, 
because  the  words  tended  directly  to  the  pre- 
judice of  the  proprietors  of  the  paper  by  de- 
terring men  of  business  from  advertising  in 
such  paper,  and  inducing  them  to  employ  the 
*defendants  or  others  in  preference.  [*54O 
A  casual  instance  of  exercising  the  business  of 
a  salesman,  as  in  the  sale  of  a  single  horse,  it 
is  admitted  will  not  give  a  right  of  action  for 
misrepresentation.  This  admission  may  well 
be  made  without  injury  to  the  rights  of  the 
plaintiff  in  this  cause  to  maintain  his  action  ; 
for  here  the  manufacturing,  importing  and 
dealing  in  the  article  was  the  ordinary  busi- 
ness of  the  plaintiff  ;  it  was  a  trade  and  busi- 
ness, and  not  an  occasional  act.  The  excep- 
tion instead  of  impugning  proves  the  rule. 
The  words  in  this  case  are  alleged  to  have 
been  spoken  falsely  and  maliciously  ;  and  it 
being  averred  that  the  defendant  was  a  dealer 
in  watches  of  a  similar  description,  and  that 
tiis  object  was  to  injure  and  defame  the  plaint- 
iff in  his  business,  the  legal  intendment  is  that 
the  intent  of  the  speaking  of  the  words  was  to 
benefit  himself,  and  he  should  be  held  respon- 
sible. It  has  been  decided  that  an  action  on 
the  case  will  lie  for  the  assertion  of  a  falsehood 
by  a  party,  with  the  intent  to  benefit  himself, 
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where  a  direct,  positive  and  material  injury 
resu  Its  to  another  from  such  assertion .  2  Wend. , 
585.  Whether  an  injury  resulted  to  the  plaint- 
iff in  this  case  was  a  proper  subject  for  the 
•consideration  of  a  jury  ;  and  where  damage  is 
the  necessary  consequence  of  the  speaking  of 
words,  a  jury  are  authorized  to  find  for  the 
plaintiff,  although  no  special  damage  be  al- 
leged. 

By  the  Court,  Marcy,  /.  Special  damages 
are  not  so  alleged  in  the  declaration  that  proof 
of  them  could  be  received  on  the  trial.  The 
general  allegation  of  the  loss  of  customers  is 
not  sufficient  to  enable  the  plaintiff  to  show  a 
particular  injury.  Bull.  N.  P.,  71 ;  Saund., 
243,  n.  5  ;  1  Str.,  666.  If  the  plaintiff  in  this 
suit  can  recover  at  all  it  must  be  because  the 
words  are  actionable  in  themselves.  Whether 
they  are  so  or  not  is  the  only  question  pre- 
sented by  the  demurrer. 

The  words  charged  do  not  directly  impeach 
the  integrity,  knowledge,  skill,  diligence  or 
credit  of  the  plaintiff.  They  only  relate  to  the 
quality  of  the  article  which  he  manufactures, 
or  in  which  he  deals.  The  words  in  both  sets 
of  counts  which  relate  to  a  particular  watch, 
and  those  which  are  obviously  mere  compari- 
sons, are  clearly  not  actionable.  No  instance 
454 1*]  *can  be  found,  I  believe,  where  an  ac- 
tion has  been  sustained  on  words  for  misrep- 
resenting the  quality  of  any  single  article 
which  a  person  has  for  sale,  unless  special  dam- 
ages are  alleged  and  proved.  To  impute  igno- 
rance to  an  attorney  or  counselor  in  a  partic- 
ular cause,  or  want  of  skill  to  a  physician  in 
relation  to  the  disease  of  a  particular  patient, 
is  not  actionable.  8  Johns.,  64;  Cro.  Eliz.,  620. 
On  the  same  principle,  an  allegation  that  a 
manufacturer  has  made  a  particular  article  bad 
•cannot  be  a  slander.  A  contrary  doctrine 
would,  in  my  apprehension,  be  exceedingly 
pernicious.  It  would  render  a  man  liable  to  be 
called  into  court  to  justify  an  unfavorable 
opinion  he  might  express  of  any  manufactured 
article  which  another  had  for  sale.  It  would 
involve  a  strange  contradiction  to  hold  a  man 
answerable  for  words  imputing  defects  in  an 
article  of  merchandise,  and  to  exonerate  him 
from  responsibility  when  he  charges  his  neigh- 
bor with  a  defect  or  want  of  moral  virtue,  or 
the  neglect  of  moral  duty  or  obligations.  A 
charge  of  the  moral  deficiencies  above  refer- 
red to  is  declared  not  to  be  actionable.  3  Wils., 
177. 

I  do  not  find  that  even  an  attempt  has  been 
made  to  sustain  an  action  on  words  of  com- 
parison. To  say  that  the  watches  manufact- 
ured by  the  plaintiff  are  inferior  to  those  made 
by  any  other  particular  manufacturer,  can 
never  be  held  actionable  where  no  special  dam- 
ages results  therefrom,  without  embarrassing 
the  freedom  of  judgment  in  matters  of  private 
concern,  and  making  errors  of  opinion  in  re- 
lation to  the  common  and  neaessary  transac- 
tions of  life  a  fruitful  source  of  litigation. 

It  only  remains  to  determine  whether  an  ac- 
tion can  be  maintained  for  those  words  which 
allege  that  the  plaintiff's  watches  were  not 
good,  or  were  bad.  Good  and  bad  are  gen- 
erally terms  of  comparison.  The  same  article 
may  be  called,  not  inaccurately,  good  when 
•compared  with  one  of  the  same  kind  of  a  much 
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inferior  quality  ;  and  it  may,  with  equal  cor-. 
rectness,  be  characterized  as  bad  when  spoken 
of  with  reference  to  the  most  perfect  article  of 
the  kind.  But  suppose  the  words  to  be  spoken 
positively,  and  not  comparatively,  I  do  not 
believe  they  are  actionable  per  se.  The  cases 
"referred  to  on  the  argument  for  the  [*542 
plaintiff  do  not  go  far  enough  to  support  the 
action  in  this  case.  Those  which  seem  to  give 
the  most  countenance  to  this  action  relate  to 
charges  against  brewers.  It  is  true  that  in 
England  it  has  been  held  actionable  to  say  of  a 
brewer  that  he  makes  unwholesome  beer ; 
Freem.,  25  ;  1  Vin.  Abr.,  477  ;  but  that  case  is 
put  expressly  upon  the  ground  that  it  is  a  stat- 
utable  offense  to  make  and  sell  such  beer.  It  is 
very  evident,  from  the  language  of  the  court, 
that  if  the  charge  had  not  imputed  to  the 
plaintiff  deceit 'or  malpractice  in  adulterating 
his  beer,  the  words  would  not  have  been  ad- 
judged actionable  in  themselves.  In  the  case 
of  Dixie  v.  Fenn,  Sir  Win.  Jones,  444,  the 
words  were  spoken  of  the  beer  made  by  the 
plaintiff,  and  were  extremely  disparaging,  but 
they  were  held  not  to  be  actionable.  They  rep- 
resented the  beer  to  be  worthless,  but  not  un- 
wholesome. The  case  which  most  resembles 
the  present  is  one  found  in  12  Mod.,  420, 
wherein  the  words  charged  were:  "  The  de- 
fendant keeps  nothing  but  rotten  goods  in  his 
shop."  The  court  say,  if  the  words  were  only 
that  he  had  rotten  goods,  the  action  would  not 
lie  ;  for  the  slander  is,  to  have  nothing  but 
rotten  goods.  It  appears  to  me  that  this  case 
proceeded  upon  the  ground  that  the  words  im- 
puted deceit  or  malpractice  ;  hence  the  dis- 
tinction which  the  court  make  between  having 
rotten  goods  and  nothing  but  such  goods.  If 
he  had  nothing  but  rotten  goods,  he  must  of 
necessity  practice  an  imposition  upon  all  who 
dealt  with  him.  The  case  of  Tobart  v.  Upper, 
1  Camp.,  330.  was  for  a  libel,  and  the  rules  in 
such  a  case  differ  from  those  that  govern  slan- 
derous words  spoken  ;  but  even  in  that  case 
the  report  shows  that  something  more  than  the 
imputing  to  the  plaintiff  the  publication  of  an 
absurd  poem  was  contained  in  the  charge.  All 
of  the  piece  complained  of  is  not,  I  believe, 
stated  ;  and  I  infer  from  some  of  the  remarks 
of  Ld.  Ellenborough  that  the  action  was  not 
maintained  for  characterizing  the  plaintiff's 
work  as  absurd,  but  for  imputing  to  it  an  im- 
moral tendency.  It  was  not  represented  as 
merely  good  for  nothing,  but  as  having  noxious 
qualities.  The  question  submitted  to  the  jury 
was  whether  the  defendant,  by  the  publication, 
intended  to  put  down  a  nuisance  to  public 
*morals,  or  to  prejudice  the  plaintiff.  [*543 
Nothing  can  be  drawn  from  that  case  to  estab- 
lish a  principle  that  will  sustain  this. 

It  appears  to  me,  that  when  the  words  are 
spoken,  not  of  the  trader  or  manufacturer,  but 
of  the  quality  of  the  articles  he  makes  or  deals 
in,  to  render  them  actionable,  per*,  they  must 
import  that  the  plaintiff  is  guilty  of  deceit  or 
malpractice  in  the  making  or  vending  of  them. 
The  words  used  by  the  defendant  here  do  not 
import  such  charge,  nor  do  they  amount  to  a 
charge  of  the  want  of  skill.  They  do  not  assert 
that  the  defendant  could  not  make  or  did  not 
deal  in  good  watches,  or  that  he  practiced  any 
deceit  in  making  them  by  which  purchasers 
were  imposed  on. 
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,  The  principle  on  which  this  action  must  be 
sustained,  if  it  be  sustainable,  would  make  a 
new  class  of  words  actionable  ;  and  when  ap- 
plied, as  it  would  be,  to  the  business  commu- 
nications of  every  description  of  citizens,  its 
practical  effects  would,  in  my  judgment,  be 
alarming. 
Judgment  for  defendant. 

Cited  in— 41  Barb.,  190 ;  65  Barb.,  630 ;  46  How.  Pr., 
513 ;  60  How.  Pr.,  332 ;  15  Abb.  N.  S.,  359 ;  1  Duer,  672 ; 
34  Super.,  94 ;  36  Super.,  401 ;  11  Leg.  Obs.,  187. 


JACKSON,  ex  dem.  SCHUYLER  ET  AL., 

v. 
RUSSELL. 

Seal  Property—  Presumption  of  Or  ant  —  Grant 
from  Original  Patentee,  to  Party  in  Possession 
for  Many  Years,  •Presumed  —  Power  of  Attor- 
ney —  Evidence  of  Party  Making  Search  for 
Will  in  Surrogate's  Office,  Admissible  —  New 
Trial. 

Where,  by  a  will  bearing  date  in  1735,  two  tracts  of 
land  of  about  20,000  acres  each,  comprising  together 
what  was  called  a  manor,  were  devised,  and  in  a 
conveyance  by  the  representatives  of  the  devisee  of 
one  of  the  tracts  was  contained  a  recital  that  the 
original  patentees  had,  as  early  as  1734,  released  and 
conveyed  their  interest  in  the  two  tracts  to  the  tes- 
tator; and  when  it  was  shown  that  no  claim  had 
been  interposed  to  the  lands  up  to  1827,  other  than 
under  the  title  of  the  testator,  it  was  holden  that 
the  evidence  was  sufficient  to  authorize  the  pre- 
sumption of  a  conveyance  from  the  original  pat- 
entees to  the  testator. 

So  recitals,  in  a  power  of  attorney  executed  36 
years  before  the  trial  of  the  heirship  of  the  constit- 
uents in  such  power,  from  another  of  the  devisees, 
together  with  slight  parol  proof  of  such  heirship,  is 
prima  facie  sufficient  to  entitle  a  party  claiming 
under  a  conveyance  by  virtue  of  such  power,  to  re- 
cover in  an  action  of  ejectment. 

The  testimony  of  a  witness  proving  that  on  search 
made  in  a  surrogate's  office  for  a  will  which,  accord- 
ing to  the  laws  relating  to  ancient  wills,  ought  there 
to  nave  been  deposited,  that  such  will  could  not  be 
found,  is  equivalent  to  the  testimony  of  the  surro- 
644*]  gate  himself,  although  the  witness  is  not  *a 
clerk  in  the  office,  the  search  being  made  under  the 
direction  of  the  surrogate.  The  certificate  of  the 
surrogate  is  not  the  only  competent  evidence  in 
such  cases. 

After  such  preliminary  proof,  an  exemplification 
of  the  will  from  the  surrogate's  office  is  competent 
evidence. 

Want  of  proof  of  notice  to  quit  cannot  be  urged 
as  a  ground  for  a  new  trial,  if  the  objection  was  not 
taken  at  the  circuit. 

Citations—  1  R.  L.,  308,  sec.  21  ;  3  Johns.  Cas.,  114. 


was  an  action  of  ejectment,  tried  at  the 
JL  Oneida  Circuit  in  Oct.,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

Jan.  2,  1734,  letters  patent  were  granted  to 
William  Cosby,  sheriff  of  Amboy,  and  to  ten 
other  persons,  of  a  tract  of  land  in  the  then 
County  of  Albany,  described  as  situate  on  both 
sides  of  the  Mohawk  River,  containing  22,000 
acres  of  land  and  the  usual  allowance  for 
highways,  and  as  being  part  of  two  tracts  al- 
leged to  have  been  purchased  from  the  Indians 

NOTE.—  Evidence—  Admissibility  of  secondary,  of 
contents  of  wul. 

Before  secondary  evidence  of  the  contents  of  a  wttl 
can  be  introduced,  proof  of  search  for  it  in  the  places 
where  it  would  be  likely  to  be  found  must  be  given. 
See  Jackson  v.  Betts.  9  Cow.,  209,  note,  and  other 
notes  there  cited. 
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in  the  year  1725,  by  N.  E.  and  sundry  other 
Germans.  Also,  on  the  same  day,  other  letters 
patent  were  issued  to  William  Cosby,  sheriff 
of  Amboy,  and  nine  others,  of  another  tract 
containing  20,000  acres,  adjoining  the  first 
tract.  An  exemplification  of  a  probate  of  the 
will  of  William  Cosby,  Governor  of  N.  Y.  and 
N.  J.,  bearing  date  Feb.  19,  1735,  was  pro- 
duced on  the  trial,  whereby  the  testator  de- 
vised in  fee  "  all  that  tract  of  land  lately  pur- 
chased of  the  Germans  by  him  and  called  the 
manor  of  Cosby,  situate  on  both  sides  of  the 
Mohawk  River  in  Albany  County,"  to  his  two 
sons  William  and  Henry  ;  that  on  the  south- 
east side  of  the  river  to  his  son  William,  and 
that  on  the  northwest  side  to  his  son  Henry. 
Both  the  devisees  died  without  issue,  leaving  a 
sister  of  the  name  of  Elizabeth  who  was  twice 
married,  and  had  children  of  each  marriage, 
who,  by  a  power  of  attorney  bearing  date  Mar. 
31,  1791,  authorized  John  Watts  and  Charles 
Shaw,  jointly  and  severally,  to  sell  and  convey 
the  real  estate  whereof  William,  the  son  of 
Gov.  Cosby,  died  seised  in  this  State,  stating  in 
the  power  that  they,  the  constituents,  were  the 
only  children  of  the  late  Elizabeth,  the  daugh- 
ter of  Gov.  Cosby,  and  reciting  the  death  of 
William  Cosby,  son  of  the  Governor,  to  whose 
estate  they  had  succeeded  by  inheritance  ac- 
cording to  the  laws  of  this  State.  There  was 
some  evidence  of  the  heirship  of  *the  [*545 
children  of  Elizabeth,  the  daughter  of  Gov. 
Cosby,  and  of  the  decease  of  the  several  per- 
sons under  whom  they  claimed,  though  it  was 
rather  of  a  slight  character.  Mar.  9,  1790,  the 
Legislature  of  this  State  authorized  the  heirs 
of  William  Cosby,  the  son  of  the  Governor,  to 
take  and  hold  the  real  estate  whereof  he  died 
seised.  Mar.  6,  1793,  Mr.  Watts,  by  virtue  of 
the  power  of  attorney  to  him  and  Shaw,  exe- 
cuted a  deed  of  the  portion  of  the  Cosby  manor 
devised  by  the  will  of  Gov.  Cosby  to  his  son 
William,  to  Gen.  Philip  Schuyler.  This  deed 
contained  recitals  of  the  seisin  in  fee  of  Gov. 
Cosby  of  the  two  tracts  of  land  granted  by 
letters  patent  as  aforesaid  ;  the  death  of  the 
devisee  William  ;  the  inheritance  of  his  estate 
by  his  sister  Elizabeth  ;  and  the  heirship  of  the 
constituents  in  the  power  of  attorney  named. 
The  plaintiff  also  produced  in  evidence  the 
original  will  of  Henry  Cosby,  one  of  the  sons 
of  Gov.  Cosby,  bearing  date  Oct.  6,  1753,  de- 
vising unto  his  mother,  Grace  Cosby,  all  his 
real  estate  wheresoever  situate.  Grace  Cosby, 
by  a  power  of  attorney  bearing  date  Feb.  25, 
1761,  authorized  Sir  William  Johnson  to  sell 
her  real  estate  in  the  then  Province  of  N.  Y., 
who,  Apr.  20,  1762,  by  deed  conveyed  to  Oli- 
ver Delancy  the  portion  of  the  Cosby  manor 
devised  by  the  will  of  Gov.  Cosby  to  his  son 
Henry  ;  this  deed  recited  the  two  letters  patent 
granted  Jan.  2,  1734  ;  aleaseand  release  of  the 
two  tracts  granted  thereby  from  the  patentees 
to  William  Cosby,  Governor  of  the  Provinces 
of  N.  Y.  and  N.  J.,  bearing  date  the  8th  and 
9th  days  of  Jan.,  1734  ;  the  will  of  Gov.  Cosby 
and  the  devises  therein  contained  ;  the  death 
of  the  Governor  and  the  will  of  his  son  Henry, 
and  his  death.  (The  will  of  Henry  Cosby  was 
found  in  the  surrogate's  office  of  the  City  of 
N.  Y.,  but  the  original  will  of  Gov.  Cosby  was 
not  found  either  there  or  elsewhere.  The  wit- 
ness who  found  the  will  of  Henry  Cosby  testi- 
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fied  that  he  searched  in  the  office  of  the  surro- 
gate of  N.  Y.  for  the  will  of  Gov.  Cosby  with 
the  assistance  and  under  the  direction  of  the 
surrogate,  in  bundles  of  papers  labeled  wills, 
546*]  in  which  it  was  supposed  the  *will 
might  be ;  that  he  examined  all  the  bundles 
marked  with  the  letter  C.  which  the  surrogate 
handed  him  ;  that  he  did  not  examine  under 
any  other  letters,  although  there  were  many 
boxes  or  pigeon  holes  of  papers  ;  this  witness 
was  not  a  clerk  in  the  office,  and  had  not  the 
care  or  custody  of  the  papers.  It  was  also 
proved  that  on  search  made,  the  lease  and  re- 
lease from  the  original  patentees  to  Gov.  Cosby 
could  not  be  found  among  the  papers  of  Mr. 
Watts,  of  Sir  William  Johnson,  or  of  the  late 
Gen.  Schuyler.) 

It  was  further  proved,  that  the  part  of  the 
Cosby  manor  lying  on  the  north  side  of  the 
Mohawk  River,  since  1762,had  been  held  under 
the  title  conveyed  to  Oliver  Delancy  by  Sir 
William  Johnson.  And  as  to  the  part  lying  on 
the  south  side  of  the  river,  it  appeared  that  in 
1793,  when  the  conveyance  was  executed  by 
Mr.  Watts  to  Gen.  Schuyler,  it  was  understood 
that  the  latter  had  previously  purchased  the 
tract  conveyed  to  him  or  a  part  thereof  at  a  sale 
for  quiUrents.  A  map  of  Cosby's  manor,  made 
by  John  R.  Bleecker  in  1786  for  Gen.  Schuyler 
and  others,  was  produced,  and  it  was  proved 
that  a  number  of  persons  had  paid  rent  for 
thirty  years  to  Gen.  Schuyler  for  lots  possessed 
by  them  in  Cosby's  manor  on  the  south  side  of 
the  river  ;  that  lots  Nos.  98,  99  and  100  were 
held  by  a  tenant  under  Gen.  Schuyler  as  early 
as  1798  or  1799;  that  these  lots  were  subdivided, 
one  of  the  subdivisions  being  designated  as  No. 
9,  which  was  occupied  by  the  defendant,  for 
which  he  paid  rent  to  Gen.  Schuyler  for  20 
years  previous  to  his  death,  which  happened 
several  years  before  the  trial. 

The  defendant  was  in  possession  of  about  10 
acres  of  land  in  what  is  called  a  "  gore"  be- 
tween the  two  patents,  and  had  been  in  posses- 
sion thereof  for  34  or  35  years ;  he  claimed  no  title 
to  the  premises,  and  admitted  that  if  the  plaint- 
iffs had  title  they  must  recover.  A  surveyor 
testified  that.including  the  allowances  for  high- 
ways, the  tracts  conveyed  by  the  patents  of  1734 
embraced  what  was  commonly  called  the  gore. 
It  was  admitted  that  the  lessors  of  the  plaintiff 
were  the  heirs  at  law  of  Gen.  Schuyler.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court. 
547*]  *  Messrs.  Henry  and  McKown,  for 
plaintiff. 

Mr.  C.  P.  Kirkland.  for  defendant. 

By  the  Court,  Savage,  (Jh.  J.  1.  It  is  ob- 
jected tBat  it  does  not  appear  that  William 
Cosby,  the  patentee,  was  the  same  who  was 
Governor  of  N.  Y.  and  N.  J.  This  fact  seems 
not  to  have  been  agitated  on  the  trial,  but 
on  examining  the  recitals  in  the  deed  from 
Grace  Cosby  to  Oliver  Delancy,  William  Cosby, 
Sheriff  of  Amboy,  seems  to  be  one  of  the  grant- 
ors in  a  deed  of  Cosby's  manor  to  WilliamCosby, 
Governor  of  N.  Y.  and  N.  J.  They  were  there- 
fore different  persons. 

2.  It  is  also  said  that  there  is  no  legal  proof 
of  the  will  of  Gov.  Cosby.  Search  was  made 
for  the  original  by  Mr.  Green, which  is  objected 
to,  but  must  be  considered  sufficient  prima 
WEND.  4, 


facie.  He  examined  all  the  bundles  of  wills 
given  him  by  the  surrogate,  and  though  he  did 
not  examine  all  the  wills  in  the  office,  yet  he 
examined  those  bundles  in  which  the  will  in 
question  should  have  been  found  if  in  the  of- 
fice. It  is  said  the  statute  requires  the  certifi- 
cate of  the  surrogate.  The  statute  makes  the 
certificate  of  the  surrogate  competent  evidence, 
but  it  does  not  say  that  the  fact  may  not  be 
proved  in  any  other  manner  than  by  the  sur- 
rogate's certificate.  Had  the  surrogate  appeared 
in  court,  his  testimony,  proving  that  the  will 
could  not  be  found  would  have  oeen  sufficient. 
His  certificate  was  made  evidence  for  greater 
convenience,  not  because  it  was  a  higher  spe- 
cies of  evidence  than  his  oath  in  open  court. 
An  official  certificate  of  a  surrogate  could  not 
have  been  received  as  evidence  without  the 
aid  of  the  Statute,  1  R.  L.,  308.  eec.  21,  but  it 
would  have  been  competent,  as  has  been  slated, 
to  prove  by  the  surrogate  himself  that  no  such 
paper  could  be  found  in  his  office  upon  diligent 
search.  The  search  of  Mr.  Green  might  be 
equally  effectual  as  that  of  the  surrogate  ;  and 
when  the  fact  is  to  be  proved  by  oral  testimony, 
his  oath  must  be  equally  satisfactory  with  that 
of  the  surrogate,  provided  he  has  had  an  equal 
opportunity  to  ascertain  the  fact  which  he  was 
called  to  prove.  He  searched  all  the  bundles 
where  the  will  would  have  been  found,  if  in 
the  *office,  and  all  which  would  have  [*548 
been  searched  by  the  surrogate  himself.  I 
think,  therefore,  the  testimony  was  competent, 
and  sufficient  to  authorize  the  introduction  of 
the  exemplification. 

3.  It  is  objected  that  there  are  no  releases 
from  the  patentees  to  William  Cosby.  The 
only  evidence  on  this  subject  is  what  is  con- 
tained in  a  release  from  Grace  Cosby  to  Oliver 
Delancy  for  that  part  of  the  manor  of  Cosbv 
which  lies  north  of  the  Mohawk,  and  which 
was  given  by  Gov.  Cosby  to  his  son  Henry.  As 
this  conveyance  relates  to  part  of  the  same  tract 
of  land  to  which  the  premises  in  question  are 
claimed  to  belong,  this  evidence  was  proper. 
These  releases  are  represented  as  having  been 
executed  a  few  days  after  the  date  of  the  patent; 
by  these  the  whole  estate  in  both  patents  be- 
came vested  in  Gov.  Cosby.  In  Jtiduun  v. 
Lunn,  3  Johns,  Cas.,  114,  an  assertion  of  title 
by  a  person  not  a  patentee,  and  uninterrupted 
possession  under  him  for  a  long  time, were  held 
sufficient  to  authorize  a  presumption  of  a  con- 
veyance to  the  person  claiming  title.  In  this 
case  there  has  been  no  claim  of  title  through 
any  of  the  patentees  except  by  Gov.  Cosby ; 
and  although  the  claim  does  not  appear  to  have 
been  asserted  as  soon  as  in  the  case  of  Jackton 
v.  Lunn,  yet  all  the  circumstances  of  the  case 
would,  upon  the  same  principle  which  gov- 
erned that  case,  authorize  a  similar  presump- 
tion; but  when  these  circumstances  are  tnken 
in  connection  with  the  release  to  Delancy, there 
is  no  room  left  for  doubt  as  to  the  fact  of  such 
releases  having  been  executed. 

It  seems  to  me  also  that  the  recitals  in  the 
documentary  evidence  in  connection  with  the 
testimony  «>i  .Mr.  Watts,  sufficiently  prove  the 
death  of  "the  several  persons  in  interest  previous 
to  the  assertion  of  right  in  those  who  succeed 
in  the  estate  and,  therefore, that  a  regular  chain 
of  title  has  been  shown  from  Gov.  Cosby  to 
1  the  lessors  of  the  plaintiff,  and  as  it  is  shown 
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by  the  surveyor  that  the  premises  in  question 
lie  within  the  patent,  the  plaintiff  is  entitled  to 
recover.  But  even  if  the  plaintiff  had  failed 
in  showing  a  chain  of  title,  it  appears  that  Gen. 
Schuyler  claimed  the  patent  under  a  sale  for 
quit-rents  ;  that  claim  was  co-extensive  with 
549*]  the  patent ;  and  as  the  premises  are 
Bhown  to  be  within  the  patent,  the  plaintiff  is 
as  well  entitled  to  recover  upon  this  ground  as 
upon  showing  a  regular  paper  title.  The  de- 
fendant's possession  cannot  avail  him;  its  char 
acter  was  never  under  a  claim  of  title,  and  of 
course  never  adverse,  but  in  subordination  to 
the  title  of  the  true  owner. 

There  is  evidence  also  showing  that  the  de- 
fendant was  the  tenant  of  Gen.  Schuyler,  and 
had  paid  him  rent  for  the  premises;  and  as  no 
objection  was  made  on  the  trial  of  want  of 
notice  to  quit,  none  can  be  made  here. 

On  the  whole  case,  therefore,  I  am  satisfied  that 
the  plaintiff  i»  entitled  to  judgment. 

Cited  in— 2  Hill,  337;  2  Hun,  6;  10  Barb.,  378,  482; 
26  Barb..  408 ;  4  T.  &  C.,  274 ;  7  Daly,  454 ;  42  N.  J.  L.. 
457 ;  44  Am.  Dec.,  461  (9  Ala.,  662);  36  Am.  Rep.,  531 
OS  Vroom.,  451). 


THOMAS,  Administrator,  &c., 

v. 
S.  C.  VAN  NESS  ET  AL.,  Devisees,  &c. 

Contracts — Covenant  to  Sell  Lands,  Legal  Effect 
of —  Condition  Precedent  —  Pleading  —  Legal 
Import  of  Contract  Must  be  Averred. 

The  legal  effect  of  a  covenant  to  sell  certain  lands, 
Is,  that  the  covenantor  shall  by  deed  convey  to  the 
covenantee ;  and,  averring  performance,  the  cove- 
nantor is  bound  to  set  forth  the  nature  of  the  con- 
veyance executed  by  him. 

Where  a  party  bound  himself  to  pay  a  sum  certain 
as  the  consideration  of  lands  to  be  conveyed  to  him 
by  discharging  two  mortgages,  incumbrances  upon 
the  land,  and  paying  the  balance  to  the  vendor,  it 
was  held  that  a  breach  was  ill.assigned  which  alleged 
generally  the  non-payment  of  the  mortgages  and  of 
the  balance  to  the  vendor  without  averring  the 
mortgages  to  be  due,  or  that  the  vendee  had  the 
right  to  pay  them,  or  that  the  vendor  had  sustained 
injury  by  the  non-payment,  there  being  nothing  on 
the  face  of  the  declaration  by  which  it  could  be  as- 
certained that  ther,e  was  a  balance  beyond  the  mort- 

Condition  precedent,  instance  of. 

It  is  not  always  sufficient  to  aver  performance  in 
the  words  of  the  contract ;  the  intent  of  the  con- 
tract must  be  shown  to  have  been  peformed,  and 
•where  the  words  do  not  clearly  and  unequivocally 
express,  in  terms,  that  which  in  judgment  of  law 
they  import,  their  legal  import  constitutes  the  con- 
tract that  must  be  averred  to  have  been  done. 

Where  it  is  necessary  on  the  part  of  the  plaintiff 
to  aver  performance,  it  must  be  set  forth  with  such 
certainty  as  to  enable  the  court  to  judge  whether 
the  intent  of  the  covenant  has  been  fulfilled. 

Citations— Com.  Dig.  PI.,  C,  58,  59,  60;  1  Chit.  PL, 
29,  40,  316,  317,  325-331 ;  3  W.  &  M.  Ch.,  14 ;  3  Bac.,  tit. 
Heirs  &  Ancestors,  461 ;  2  Saund.,  7,  n.  4 ;  2  Chit.  PI., 
161,  n.  b ;  1  R.  L.,  316;  Com.  Dig.,  tit.  Abatement,  F. 
g ;  2  Vin  Abr.,  67 ;  2  Cow.,  569. 

"HEMURRER  to  declaration.  Thomas,  as  ad- 
\J  ministrator  of  the  estate  of  I.  Hagerman, 
deceased,  sued  the  defendants  as  the  devisees 
of  G.  B.  Van  Ness,  deceased.  He  declared  in 
55O*]  *covenant  on  articles  of  agreement, 
bearing  date  in  1806,  entered  into  between  Ha- 
german and  Van  Ness,  by  which  Hagerman 
covenanted  to  sell  to  Van  Ness  eleven  acres  of 
land  for  $875,  which  Van  Ness  covenanted  on 
his  part  to  pay  in  the  following  manner  :  To 
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the  new  loan  officers  of  the  County  of  Dutch- 
ess,  the  amount  of  the  principal  and  interest 
of  a  mortgage  executed  by  Hagerman  on  the 
land  agreed  to  be  sold  ;  also  another  mortgage 
given  by  Hagerman  to  B.  Everitt  of  Fishkill  ; 
and  the  balance  to  be  paid  to  Hagerman  as  soon 
as  Van  Ness  should  have  the  possession  of  the 
land.  The  declaration  contained  averments 
that  Hagerman,  in  his  lifetime,  to  wit :  on  the 
day  of  1806,  did  sell  the  lot  in 

question  to  Van  Ness  in  his  lifetime;  that  Van 
Ness,  in  his  lifetime,  to  wit  :  on  the  same  day 
and  year,  had  possession  of  the  same;  and  that 
the  balance  of  the  purchase  money,  after  pay- 
ing and  satisfying  the  mortgages,  amounted  to 
the  sum  of  $400.  The  breaches  assigned  were, 
that  neither  Van  Ness  in  his  lifetime,  nor  the 
defendants  since  his  decease,  had  paid  the  prin- 
cipal and  interest  specified  in  the  mortgage  to 
the  new  loan  officers  of  the  County  of  Dutch- 
ess;  nor  had  they  paid  the  amount  of  the  mort- 
gage executed  to  Everitt,  nor  the  balance  of 
the  purchase  money,  to  wit :  the  sum  of  $400, 
to  Hagerman  in  his  lifetime,  nor  to  the  plaint- 
iff since  his  decease. 

To  this  declaration  the  defendants  demurred, 
and  among^  other  causes  of  demurrer  assigned 
the  following  :  1.  That  the  heirs  of  Van  Ness 
ought  to  have  been  joined  in  the  action  against 
the  devisees,  or  it  ought  to  have  been  averred 
that  he  had  no  heirs  ;  2.  That  the  amount  and 
time  of  payment  of  the  mortgage  ought  to  have 
been  averred  ;  and  3.  That  the  manner  of  per- 
formance of  the  covenant  of  Hagerman  ought 
to  have  been  set  forth.  The  plaintiff  joined 
in  demurrer. 

Mr.  Hooker,  for  defendant.  Performance 
on  the  part  of  Hagerman  was  a  condition 
precedent,  and  must  be  averred.  It  is  not 
enough,  however,  to  allege  that  he  did  sell  the 
land  to  Van  Ness.  The  intent  of  the  covenant 
was  that  the  property,  the  subject  matter  of 
the  contract,  should  be  conveyed  to  Van  Ness 
by  deed,  so  as  to  invest  him  with  the  title,  and 
*a  conveyance  by  deed  ought  to  have  [*55 1 
been  averred.  Where  it  is  necessary  to  aver 
performance,  it  must  be  shown  to  have  been 
according  to  the  intent  of  the  covenant ;  for  it 
is  not  sufficient  to  pursue  the  words,  if  the  in- 
tent be  not  also  performed  ;  and  performance 
must  be  shown  with  such  certainty  that  the 
court  may  judge  whether  the  intent  of  the 
covenant  has  been  duly  fulfilled.  1  Chit.  PI., 
316  ;  Com.  Dig.,  Pleader,  C,  56,  60  and  E,  25; 
Cro.  Jac.,  503  ;  Cro.  Eliz.,  914,  477  ;  1  Saund., 
117,  n.  1  ;  Archb.  Civ.  PI.,  98,  164,  165.  Every 
plea  must  be  so  pleaded  as  to  be  capable  of 
trial.  1  Chit.  PI.,  519,  520  ;  9  Co.,  25  a.  Under 
the  plea  that  the  intestate  Hagerman  did  sell, 
a  complicated  question  of  law  and  fSct  is  pre- 
sented, which  the  jury  cannot  try.  Where  the 
act  to  be  done  involves  in  it  a  question  of  law, 
as,  whether  done  as  the  law  requires,  the  quo 
modo  must  be  stated.  Archb.  Civ.  PI.,  98,  n; 
11  Mass.,  44,  45. 

The  breach  is  badly  assigned  :  1.  In  aver- 
ring the  non-payment  of  the  mortgages  with- 
out showing  the  moneys  secured  thereby  to  be 
due,  or  any  past  or  present  liability  to  pay 
them,  or  any  injury  to  the  plaintiff  by  reason 
of  the  non-payment ;  and  2.  In  not  showing 
the  amount  of  the  mortgages,  in  which  way 
only  it  could  appear  that  there  was  a  balance 
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•due  after  satisfying  the  mortgages.  The  con- 
tract is  silent  on  those  points,  and  the  omission 
is  not  supplied  by  any  averments  in  the  decla- 
ration ;  and  the  rule  of  law  is  that  every  pre- 
•sumption  is  to  prevail  against  the  party  plead- 
ing. 1  Chit.  PL,  241,  521.  The  declaration 
must  allege  all  the  circumstances  necessary 
.and  material  to  the  support  of  the  action,  so 
that  the  defendant  may  plead  a  direct  and  un- 
equivocal plea,  and  that  the  jury  may  give  a 
•complete  verdict  upon  the  issue.  1  Chit.  PI., 
255;  Archb.  Civ.  PI.,  115. 

The  declaration  should  have  been  against  the 
heirs  as  well  as  the  devisees  of  the  testator 
Van  Ness.  1  Chit.  PI.,  39,  40  ;  2  Id.,  161,  n. 
•b;  1  P.  Wms.,  99;  2  Saund.,  7,  n.  4;  Vin.  Abr., 
tit.  Heir,  Z,  d;  7  East,  128.  It  is  not  to  be  pre- 
sumed, without  averment  of  the  fact,  that  the 
testator  died  without  heirs. 
552*]  *Mr.  S.  Cleveland,  for  plaintiff. 
The  averment  that  the  defendants  are  devisees 
is  sufficient ;  it  is  not  necessary  to  allege  that 
lands  devised  came  to  them,  or  have  been  in 
their  possession  as  such  devisees,  out  of  which 
they  might  satisfy  the  demand  of  the  plaintiff; 
nor  is  it  necessary  to  aver  or  show  a  want  of 
personal  assets  to  entitle  a  creditor  to  resort  to 
the  heirs  or  devisees,  the  remedy  against  the 
latter  being  given  by  statute. 

The  mortgages  are  set  forth  with  sufficient 
•certainty ;  but  if  the  covenant  to  pay  them  be 
void  for  uncertainty,  the  obligation  to  pay  the 
whole  sum  of  $875  remains  good.  That  sum 
is  definite  and  certain.  If  the  defendants  or 
their  testator  have  paid  any  part  thereof  in  ex- 
tinguishment of  the  mortgages,  such  payment 
may  be  shown  in  their  defense.  The  defend- 
ants cannot  complain  of  want  of  certainty  in 
this  respect ;  the  mortgages  being  set  forth  in 
as  broad  terms  as  they  are  described  in  the 
covenant. 

The  manner  of  making  the  sale  and  convey- 
ance need  not  be  averred.  These  words,  as 
applied  to  the  subject-matter,  have  a  definite 
legal  meaning.  The  covenant  to  pay  is  not  on 
the  condition  of  receiving  a  conveyance,  but 
on  obtaining  possession  ;  and  the  delivery  of 
possession  is  expressly  averred.  The  covenants 
are  independent,  and  performance  need  not  be 
averred. 

It  was  not  necessary  to  join  other  parties. 
First,  the  fact  does  not  appear  that  there  are 
heirs  to  be  joined  with  the  devisees,  and  it  not 
appearing  on  the  face  of  the  declaration,  it  is 
not  cause  of  demurrer;  if  the  defendants  wished 
to  have  availed  themselves  of  this  objection, 
they  should  have  pleaded  in  abatement  ;  and 
second,  was  it  admitted  that  there  were  heirs, 
our  statute  does  not  require  that  suits  shall  be 
brought  jointly  against  heirs  and  devisees,  it 
in  this  respect  differing  from  the  English  stat- 
ute. 

By  the  Court,  Sutherland.  J.  It  is  not  al- 
ways sufficient  to  aver  performance  in  the 
words  of  the  contract.  The  intent  of  the  con- 
tract must  be  shown  to  have  been  performed  ; 
and  where  the  words  do  not,  clearly  and  une- 
quivocally, express  in  terms  that  which  in  judg- 
ment of  law  they  import,  their  legal  import 
constitutes  the  contract,  and  that  must  be 
553*]  averred  to  *have  been  done;  and  where 
it  is  necessary,  on  the  part  of  the  plaintiff,  to 
aver  performance,  it  must  be  set  forth  with 
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such  certainty  aa  to  enable  the  court  to  judge 
whether  the  intent  of  the  covenant  bag  been 
fulfilled.     Com.  Dig..  Plead.,  C,  58.  59,  60 
and  cases  cited  ;  1  Chit.  PI.,  816,  817. 

Thus  in  this  case,  the  covenant  on  the  part 
of  the  plaintiff  was  to  sell  to  Garret  B.  Van 
Ness,  the  testator  of  the  defendant,  a  certain 
lot  of  land.  The  legal  effect  of  this  covenant 
was  that  he  was  to  convey  the  land  to  Mr.  Van 
Ness  by  a  deed  ;  but  the  contract  not  having 
specified  the  species  of  conveyance  to  be  given, 
he  should  have  averred,  not  that  he  sold,  but 
that  he  conveyed,  and  have  set  forth,  in  gen- 
eral terms,  the  nature  of  the  conveyance,  wheth- 
er it  was  a  quitclaim  deed  or  a  deed  with  war- 
ranty, &c.,  in  order  that  the  court  might  judge 
whether  it  was  such  a  deed  as,  by  the  legal  in- 
tent of  the  contract,  he  was  bound  to  give. 

The  plaintiff  in  his  declaration  has"  treated 
this  as  a  condition  precedent  on  his  part,  and 
on  that  ground  has  attempted  to  show  per- 
formance ;  and  such,  I  think,  is  the  true  con- 
struction of  the  contract. 

2.  The  breach  on  the  part  of  the  defendants 
is  insufficiently  assigned.  By  the  contract, 
Mr.  Van  Ness  was  to  pay  for  the  lot  $875  in 
manner  following,  to  wit :  to  the  new  loan 
officers  of  the  County  of  Dutchess  the  amount 
of  the  principal  and  interest  of  a  certain  mort- 
gage given  by  said  Hageman  on  the  said  land; 
and  also  one  other  mortgage  given  as  afore- 
said to  one  Benjamin  Everitt,  of  Fishkill,  and 
the  balance  to  be  paid  to  the  said  Hageman  as 
soon  as  the  said  Garret  B.  Van  Ness  should 
have  the  possession  of  the  said  land.  Neither 
the  date  nor  the  amount  of  either  of  the  mort- 
gages is  stated,  nor  when  payable  ;  nor  does 
Mr.  Van  Ness  undertake  to  pay  on  or  before 
any  particular  day.  The  balance  over  and 
above  the  mortgages  was  to  be  paid  when  he 
took  possession  of  the  land.  The  breach  as- 
signed is  that  Mr.  Van  Ness  in  his  lifetime  did 
not  pay,  nor  have  the  defendants  since  his 
death  paid  the  said  mortgages,  or  the  balance 
over  and  above  the  mortgages. 

*Now,it  does  not  appear  that  the  mort-[*554 
gages  are  due,  or  that  the  defendants  had  the 
legal  right  to  pay  them,  or  that  the  plaintiff 
has  sustained  any  injury  by  reason  of  the  non- 
payment. No  breach  of  the  contract  on  the 
part  of  Mr.  Van  Ness  is,  therefore,  shown,  so 
far  as  the  mortgages  are  concerned  ;  and  as  it 
relates  to  the  balance,  there  is  nothing  on  the 
face  of  the  declaration  from  which  it  can  be 
ascertained  whether  there  is  any  balance  be- 
yond the  mortgages,  as  no  means  are  afforded 
by  which  the  amount  of  the  mortgages  can  be 
determined.  The  breach  is,  in  this  respect, 
altogether  too  vague  and  uncertain.  1  Chit. 
Plead.,  325-331. 

8.  By  the  English  Statute  of  8  W.  &  M., 
ch.  14,  which  gives  to  creditors  a  remedy 
against  the  heirs  and  devisees  of  their  debtor, 
it  is  expressly  provided  that  the  action  shall  be 
brought  against  the  heirs  and  devisees  jointly. 
Bac.  Abr.,  tit.  Heirs  and  Ancestors,  Vol.  III., 
461  ;  2  Saund.,  7,  n.  4,  where  this  statute  will 
be  found;  1  Chit.  Plead.,  40;  2  Id.,  161,  Prec- 
edent, 15.  A.  6,  and  cases  there  cited. 

In  our  Statute  for  the  Relief  of  Creditors 
Against  Heirs  and  Devisees,  1  R.  L.,  316,  the 
word  "  jointly  "  is  omitted,  and  the  action  is 
given  generally  against  the  heirs  and  devisees, 
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&c.  "Whether  this  would  alter  the  construc- 
tion of  the  statute,  and  authorize  an  action  to 
be  brought  against  the  heirs  or  devisees  alone, 
where  there  were  both,  it  is  not  necessary  to 
decide  ;  though  I  should  incline  to  the  opinion 
that  it  would  not,  and  that  they  ought  all  to  be 
joined.  But  the  omission,  where  it  does  not 
appear  on  the  face  of  the  declaration,  can  be 
taken  advantage  of  only  by  plea  in  abatement. 
Where  there  are  no  devisees,  all  the  heirs 
must  be  sued  jointly  ;  but  if  they  are  not  all 
joined,  it  must  be  pleaded  in  abatement.  Com. 
Dig.,  tit.  Abatement,  F,  9  ;  2  Vin.  Abr.,  67  ; 
1  Chit.  Plead.,  29,  40;  Whitaker  v.  Young,  2 
Cow.,  569.  In  this  case,  it  does  not  appear  that 
there  are  any  heirs  of  Garret  B.  Van  Ness  ;  as 
it  regards  this  exception,  therefore,  the  de- 
murrer is  not  well  taken. 

But  on  the  other  grounds  which  have  been 
stated,  the  defendants  are  entitled  to  judgment 
upon  the  demurrer,  with  leave,  however,  to  the 
plaintiff  to  amend  on  payment  of  costs. 

Cited  in-24  Wend.,  161 ;  4  Hill,  158 ;  3  Den.,  367 ;  23 
Barb.,  581. 


555*]      *EVELINA  H.  SCOTT 

v. 
ELY  AND  WHITE. 

Bastardy  —  Power  of  Justice  to  Commit  the  Moth- 
er —  Warrant  —  Misnomer  in  —  False  Imprison- 
ment. 

Justices  of  the  peace  may  commit  the  mother  of 
a  bastard  child  to  prison  for  refusing  to  discover 
the  putative  father. 

A  warrant  under  which  a  false  imprisonment 
takes  place,  produced  on  the  trial  by  a  plaintiff,  is 
evidence  of  the  facts  contained  in  it,until  gainsayed 
by  proof  on  his  part. 

A  misnomer  in  the  warrant  of  the  person  arrested, 
subjects  the  actors  to  an  action  for  false  imprison- 
ment. 

Citations—  W.  Bl.,  1017;  9  East,  364;  1  R.  L.,  309, 
sec.  7  :  6  Cow.,  456  ;  7  Cow.,  332  ;  8  East,  328  ;  2  Camp., 
270. 


was  an  action  of  false  imprisonment, 
tried  at  the  Orange  Circuit  in  Oct.  1828, 
before  the  Hon.  James  Emott,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  was  the  mother  of  a  bastard 
child  ;  and  being  brought  before  the  defend- 
ants, two  of  the  justices  of  the  peace  of  the 
Town  of  Blooming  Grove,  and  refusing  to  be 
sworn  and  examined  as  to  the  putative  father 
of  her  child,  the  defendants  issued  a  warrant 
directing  her  to  be  committed  to  the  common 
jail  of  the  county,  there  to  remain  until  she 
should  consent  to  be  sworn  and  examined  ;  on 
which  warrant  she  was  arrested  and  impris- 
oned for  20  days.  The  plaintiff  proved  the  ar- 
rest and  imprisonment,  and  produced  the  war- 
rant of  commitment,  bearing  date  May  17, 
1828,  which,  after  reciting  that  Emeline  Scott, 
a  single  woman,  an  acknowledged  pauper  of 
Blooming  Grove,  had,  Apr.  9.  then  last  past, 
been  delivered  of  a  male  bastard  child,  and 
that  she  had  been  brought  before  the  defend- 


NOTE— Arrest— Misnomer— Ministerial  officers. 

Arrest  of  a  person  by  the  wrong  name  cannot  be 
justified.  See,  Mead  v.  Haws,  7  Cow.,  332,  note. 

How  far  ministerial  nfflcers  are  protected  by  proc- 
ess. For  full  discussion  see  Warner  v.  Shed,  10 
Johns.,  138,  note. 
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ants,  justices  as  aforesaid,  upon  the  complaint 
of  the  overseers  of  the  poor  of  the  town,  to- 
testify  on  oath  who  was  the  father  of  the  child, 
and  that  she  refused  to  be  sworn  and  to  state 
who  was  the  father  of  the  child,  commanded 
the  constables  of  the  town  to  convey  her  to  the 
common  jail  of  the  county,  and  to  deliver  her 
to  the  keeper  thereof,  there  to  remain  &c.  It 
was  proved  that  the  plaintiff,  Evelina  H.  Scott, 
was  the  person  who  was  brought  up  before  the 
justices  to  be  examined,  and  who  was  directed 
by  the  defendants  to  be  arrested  on  the  war- 
rant issued  by  them.  On  this  evidence  the 
plaintiff  was  nonsuited.  A  motion  was  now 
made  to  set  aside  the  nonsuit. 

*Mr.  J.  R.  Van  Duzer,  for  plaint-  [*556 
iff.  No  authority  is  given  to  justices  of  the 
peace,  by  the  Act  for  the  Relief  of  Towns  in 
Respect  to  Bastard  Children,  to  commit  a 
mother  for  refusing  to  be  sworn  when  brought 
before  them  for  examination.  Special  tribu- 
nals, deriving  their  powers  from  statute,  take 
nothing  by  implication.  11  Johns.,  175;  Id., 
144;  19  Id.,  39.  The  defendants  were  bound 
to  justify  themselves.  3  Cow.,  206.  The  re- 
citals in  the  warrant  were  not  even  prima  facie 
evidence  of  the  facts  therein  stated.  1  Cow., 
316  ;  7  Id.,  88.  The  warrant  being  against  a 
person  of  a  different  name  from  that  of  the 
plaintiff,  she  was  entitled  on  that  ground  to  a 
verdict.  7  Cow.,  332,  262  ;  6  Id.,  456  ;  19 
Johns.,  3. 

Messrs.  Wilkin  and  Benton,  for  defend- 
ants. The  justices  had  authority  to  commit 
the  mother  for  refusing  to  filiate  her  bastard 
child  ;  they  are  required,  on  examination,  to 
make  orders  in  such  cases  for  the  relief  of  the 
town,  and  if  the  mother  could  not  be  com- 
pelled to  answer,  the  statute  would  be  nuga- 
tory. The  power  to  commit  is  necessarily  in- 
cident to  the  authority  conferred  upon  the  jus- 
tices, and  is  contemplated  by  the  statute  ;  for 
it  prohibits  the  justices  from  compelling  an- 
swers relating  to  pregnancy  until  after  the 
birth  of  the  child.  1  R.  L.,  309,  sec.  7.  Our 
statute  is  nearly  a  transcript  of  the  English 
Statute  16  Eliz.,  ch.  3;  and  under  it,  although 
no  express  authority  is  given,  the  practice  is  to 
commit  the  mother  for  not  filial  ing  her  bast- 
ard child.  9  East,  364  ;  2  W.  Bl.,  1017. 

The  contumacious  person,  and  not  a  strang- 
er, was  arrested  and  imprisoned  under  the 
warrant,  and  the  mere  error  in  the  name  of  the 
party  ought  not  to  subject  officers,  acting  ju- 
dicially, to  an  action  for  false  imprisonment. 
The  warrant  being  produced  by  the  plaintiff  is 
evidence  of  the  fact  set  forth  in  it  until  con- 
tradicted by  other  proof. 

By  the  Court,  Marcy,  J.  On  examining  the 
"Act  for  Relief  of  Cities  and  Towns  from  the 
Maintenance  of  Bastard  Children,"  I  confess  I 
was  at  a  loss  to  discover  a  clear  authority,  ei- 
ther expressed  or  implied,  to  justices  to  com- 
mit the  mother  of  a  bastard  child,  for  refusing 
to  affiliate  the  child;  *but  it  appears  [*557 
from  the  cases  of  Billings  v.  Perin,  Sir.W.  Bl., 
1017,  SLDAWeller \.  Take,  9  East,  364,  that  such 
power  is  exercised  under  the  British  Statute 
without  any  question  as  to  its  legality.  On 
comparing  the  two  Acts  it  is  quite  evident  that 
they  are  very  similar  in  their  language  and 
convey  the  same  authority  to  justices  charged 
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with  the  execution  of  their  provisions.  The 
relief  intended  to  be  afforded  could  not  be  ob- 
tained in  all  cases  unless  the  mother  could  be 
compelled  to  discover  the  putative  father. 
Upon  the  principle  that  necessary  powers  are 
implied,  it  is  correct,  perhaps,  to  consider  the 
justices  clothed  with  the  power  which  they  ex- 
ercised in  the  case  now  under  consideration. 
Such,  certainly,  are  the  views  which  have  been 
entertained  for  a  long  time  by  the  courts  in 
England.  Where  the  construction  of  a  statute 
has  become  settled,  courts  have  very  prop- 
erly acquiesced  in  such  construction,  even  if 
doubts  arise  in  their  minds  as  to  its  correct- 
ness. The  mother  is  to  be  examined  by  the  jus- 
tices; 1  R.  L.,  309,  sec.  7,  and  if  she  is  contu- 
macious, it  seems  proper  they  should  have 
power  to  punish  her  contempt.  I  am  inclined, 
therefore,  to  concede  to  justices  under  our  Act 
the  same  powers  which  have  long  been  exer- 
cised under  the  16th  Eliz.,  ch.  3. 

The  plaintiff  having  introduced  the  warrant, 
by  virtue  of  which  she  was  arrested  and  im- 
prisoned, it  is  to  be  taken  as  evidence  of  the 
facts  stated  in  it  until  she  shows  the  contrary. 
If  what  is  set  forth  in  it  be  taken  for  true.and 
the  act  will  allow  the  construction  that  has 
been  given  to  it,  a  complete  justification  is 
made  out  for  the  defendants  unless  the  mistake 
in  the  warrant  of  the  plaintiff's  name  should 
make  them  liable. 

There  is  no  doubt  but  the  plaintiff  is  the 
person  against  whom  the  warrant  was  issued, 
and  the  defendants  gave  express  directions  to 
the  constable  to  take  her  on  it ;  but  the  war- 
rant was  no  authority  for  so  doing.  The  name 
of  the  plaintiff  is  Evelina,  and  the  warrant  is 
against  Emeline.  There  can  be  no  pretense 
that  the  name  is  the  same.  But  it  is  said  there 
is  no  doubt  as  to  the  person.  There  was  no 
doubt  as  to  the  person  in  the  case  of  Oriswold 
558*]  v.  Sedgwick,  *6  Cow.,  456.  There  was 
in  that  case  as  in  this  a  mistake  in  the  Chris- 
tian name.  Samuel  was  substituted_f  or  Daniel. 
The  person  intended  to  be  taken  was  taken, 
but  he  sustained  his  action  for  false  imprison- 
ment by  reason  of  the  misnomer.  I  do  not 
think  that  this  case  can  be  distinguished  from 
that.  The  same  point  was  decided  in  the  case 
of  Mead  v.  Haws,  7  Cow.,  332.  See,  also,  8 
East,  328;  2  Camp.,  270. 

Motion  for  new  trial,  granted. 

Cited  in-9  Wend.,  329 :  H.  &  D.,  92 ;  28  Barb.,631 ; 
32  Barb.,  279;  67  Barb.,  445;  42  How,  Pr.,  253:  29  Wis., 
589 ;  7  Kan.,  455. 


JACKSON,  ex  dem.  DALE  and  LIVINGSTON, 

v. 
DENISON. 

Evidence  in  Ejectment.    2.  Attorney  and  Client. 

A  plaint  ill'  in  ejectment  Is  entitled  to  recover  up- 
on the  parol  acknowledgment  of  the  tenant,  hav- 
ing no  title  himself,  that  the  plaintiff  Is  the  owner 
of  the  premises. 

Counsel  Intrusted  by  his  client  with  papers  relat- 


NOTK.— Evidence. 

1.  Declarations  of  one  in  possession  of  lands  a*  to  its 
nature  ami  e.rfent—  When  excluded.    See  Jackson  v. 
Cole,  4  Cow.,  587,  note. 

2.  Conveyance  by  trustee,  after  many  years,  pre- 
sumed. See  Jackson  v.  Moore,  13  Johns.,  513,  note. 

WEND.  4. 


ing  to  the  action  depending  In  court  is  not  obliged 
to  produce  them,  nor  can  he  be  compelled  aa  a  wit- 
ness to  state  their  contents. 

Citations— 2  Stark.  Ev.,  996,  n.  b;  5  Bep.,  120:  14 
Johns.,  399 ;  4  Cow.,  593. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Madison  Circuit  in  April,  1828,  before  the 
Hon.  Nathan   Williams,   one  of  the  Circuit 
Judges. 

The  plaintiff  produced  in  evidence  a  deed  of 
the  premises  in  question  from  William  Cutting 
and  Gertrude,  his  wife,  to  Robert  L.  Living- 
ston, one  of  the  lessors  of  the  plaintiff,  bearing 
date  May  l,1817,and  also  a  deed  from  Livingston 
to  Dale,  the  other  lessor  (the  date  of  which  u  not 
mentioned  in  the  case),and  proved  the  declara- 
tions of  the  defendant  made  six  or  seven  years 
before  the  trial,  that  he  had  been  to  see  about 
the  land  of  which  he  was  in  possession,  and 
that  he  had  ascertained  that  Dale  was  the  own- 
er. It  was  further  proved,  that  the  defendant 
had  been  20  or  21  years  in  possession  of  the 
premises  in  question  ;  that  when  he  went  on 
the  land,  he  purchased  the  right  and  interest 
of  a  person  who  had  been  in  possession  before 
him  ;  and  that  he  had  been  authorized  by  one 
Bostwick  to  continue  in  possession.  The  ad- 
missions of  the  defendant  also  were  proved, 
that  Bostwick,  as  the  agent  of  Robert  L.  Liv- 
ingston and  Schuyler  *Livingston,  ex-  [*55O 
ecutors  of  Walter  Livingston,  deceased,  had 
given  him  a  writing,  under  which  he  had  taken 
possession  of  part  of  the  premises.  The  coun- 
sel for  the  defendant  objected  to  this  latter 
evidence  as  inadmissible,  unless  the  writing  in 
question  was  produced, and  the  judge  sustained 
the  objection.  Whereupon  notice  was  given 
to  the  defendant's  counsel,  P.  Gridley,  to  pro- 
duce the  writing,  and  Mr.  Gridley  was  sworn 
to  prove  it  in  his  possession.  He  testified  that 
the  writing  referred  to  was  in  his  possession  ; 
that  it  had  been  intrusted  to  him  as  counsel  ; 
that  Bostwick  was  a  subscribing  witness  to  it; 
and  that  he  believed  that  the  counsel  for  the 
plaintiff  had  then  in  his  possession  an  exact 
counterpart  of  the  writing,  and  insisted  as 
counsel  for  the  defendant,  1.  That  the  plaint- 
iff was  bound  to  produce  the  writing  in  his 
possession,  and  to  prove  it  by  the  subscribing 
witness  ;  and  2.  That  the  paper  in  his  own 
possession  having  been  intrusted  to  him  confi- 
dentially, he  was  not  bound  to  produce  it. 
Both  which  points  were  decided  against  him, 
and  he  then  stated  the  contents  of  the  writing, 
which  purported  to  be  an  agreement,  bearing 
date  in  Feb.,  1809,  entered  into  bv  and  between 
Schuyler  Livingston  and  Robert  L.  Livingston, 
acting  executors  of  Walter  Livingston,  de- 
ceased, of  the  first  part,  and  the  defendant  of 
the  second  part,  whereby  it  was  stipulated  that 
the  defendant  was  put  into  possession  of  the 
premises  as  tenant  at  will  by  the  parties  of  the 
first  part,  and  was  to  have  the  first  offer  or 
preference  of  purchasing  at  a  reasonable  price 
whenever  they  should  offer  the  same  for  sale  ; 
and  on  the  other  part,  the  defendant  agreed  to 
conduct  himself  as  a  peaceable  and  good  ten- 
ant, not  to  commit  or  suffer  to  be  committed 
waste  ;  not  to  clear  more  than  half  of  the  prem- 
ises, and  to  fence  in  rails  such  parts  as  should 
be  cleared,  and  to  keep  the  same  in  tenantable 
repair.  The  plaintiff  proved  that  Schuyler 
Livingston,  Robert  L.  Livingston, Mrs. Cutting 
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and  Mrs.  Dale,  the  wife  of  the  lessor,  were 
children  of  Walter  Livingston,  deceased  ;  that 
Walter  Livingston  had  a  son  named  John  who 
died  withou  tissue,  and  that  Schuyler  Living- 
ston also  was  dead.  He  further  proved  that  the 
premises  were  badly  fenced  and  greatly  out  of 
repair  ;  and  that  the  defendant  had  repeatedly 
5OO*]  disclaimed  *the  title  of  the  heirs  of 
Walter  Livingston, deceased.  On  this  evidence 
a  verdict  was"  taken  for  the  plaintiff,  subject 
to  the  opinion  of  this  court. 

Mr.  W.  Crafts,  for  plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  Had  it  ap- 
peared positively  that  the  plaintiff's  counsel 
had  a  counterpart  to  the  agreement,  there  could 
have  been  no  reason  for  calling  on  the  de- 
fendant for  the  paper  in  his  possession  ;  the 
fact,  however,  was  not  proved.  The  only  ques- 
tion, therefore,  is  whether  the  contents  could  be 
proved  by  the  defendant's  counsel.  The  con- 
tents of  such  a  paper  seem  to  be  considered  a 
confidential  communication  between  the  cli- 
ent and  counsel.  2  Stark.  Ev.,  396,  n.  b;  5 
Esp.,  120;  14  Johns.,  399.  On  this  point,  there- 
fore, the  judge  erred. 

Excluding  the  testimony  of  Mr.Gridley  from 
the  case,  the  written  agreement  is  excluded  ; 
and  the  question  arises,  whether  without  it  the 
plaintiff  showed  title  to  enable  him  to  recover. 
It  appeared  that  Schuyler  Livingston,  Robert 
L.  and  John  L.  were  sons,  and  that  Mrs.  Cut- 
ting and  Mrs.  Dale  were  daughters  of  Walter 
Livingston,  deceased  ;  of  these,  Schuyler  and 
John  were  dead,  and  John  without  children. 
No  title  was  shown  in  Walter  Livingston,  nor 
in  Cutting  and  wife  ;  and  if  there  is  any  proof 
of  title,  it  is  the  admission  of  the  defendant 
that  Dale  was  the  owner.  There  is  no  evidence 
that  Dale  or  any  of  the  Livingstons  had  ever 
been  in  possession. 

How  far  and  in  what  cases  admissions  of  ti- 
tle are  to  be  received,  are  questions  often  aris- 
ing. The  cases  have  been  fully  reviewed  by 
Sutherland,  J,,  in  Jackson  v.  Cole,  4  Cow.,  593. 
There  the  defendant  had  taken  a  deed  from 
W.  Cooper,  whose  wife,  as  defendant  admit- 
ted, owned  the  land;  and  on  this  testimony  it 
was  held  that  the  lessors  who  were  the  heirs  of 
Mrs.  Cooper  were  entitled  to  recover.  The  rule 
that  admissions  by  parol  are  not  evidence  of 
title,  is  shown  to  be  applicable  to  cases  where 
title  has  been  proved,  and  parol  evidence  in 
such  cases  is  incompetent  to  devest  that  title  ; 
561*]  *or  where  it  appears  that  there  are  writ- 
ten conveyances,  which  being  higher  evidence 
existing  in  the  case,  must  be  produced. 

In  this  case  it  is  evident  that  the  defendant 
has  no  title,  and  the  lessor  Dale  shows  a  paper 
title  of  only  ten  years  standing,  and  no  title  in 
his  grantor.  It  presents,  therefore,  the  ques- 
tion whether  the  plaintiff  can  recover  upon  the 
admission  of  the  defendant  alone.  I  think  he 
may.  The  admission  is  not  to  operate  to  de- 
vest  a  title  previously  shown  in  the  party  mak- 
ing the  admission  ;  it  is  not  to  transfer  title. 
Had  it  been  in  writing,  or  by  accepting  a  writ- 
ten instrument  in  which  the  lessor  asserted  ti- 
tle, it  would  be  sufficient.  The  only  reason 
why  a  written  acknowledgment  is  better  than  a 
parol  one,  as  to  its  legal  efficacy,  is,  that  in  cer- 
tain cases  a  writing  is  required  by  the  Statute 
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of  Frauds.  This  is  not  a  case  affected  by  that 
statute  ;  and  I  am,  therefore,  of  opinion  that 
the  parol  acknowledgment  is  valid  and  effect- 
ual. 

Judgment  for  plaintiff, 

Cited  in— 10  N.  Y.,  544 ;  6  Barb.,  131 ;  46  Barb.,  161 ; 
9  How.  Pr.,  423. 
See— 9  Wend.,  223. 


DUVAL  ET  ux.  t>.  COVENHOVEN. 

Action,  Parties  to — Evidence — Acknowledgment 
of  Mortgage. 

The  proceeds  of  real  estate  placed  by  a  father  un- 
der the  control  of  a  son  for  the  benefit  and  support 
of  a  daughter  who  is  a  feme  covert,  cannot  be  recov- 
ered in  an  action  at  law  in  the  name  of  the  husband 
and  wife ;  the  remedy  is  in  equity. 

The  declarations  of  a  third  person  referred  to  by 
a  party  are  not  evidence  against  such  party,  unless 
strictly  within  the  subject  matter  in  relation  to 
which  the  reference  is  made. 

Form  of  acknowledgment  of  a  mortgage  holden 
good. 

Citations— Stark.  Ev.,  pt-  4,  p.  42 ;  1  R.  L.,  79. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Montgomery  Circuit  in  Nov.,  1828,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  declaration  contained  the  common  money 
counts. 

Albert  Covenhoven,  the  father  of  Mrs.Duval 
and  of  the  defendant,  with  a  view  of  making 
provision  for  the  support  of  his  daughter  and 
of  her  children,  furnished  the  funds  for  the  pur- 
chase of  a  lot  of  50  acres  of  land  in  the  Town 
of  Lysander,  *the  deed  for  which  was  [*562 
made  to  William  Duval,  a  son  of  Mrs.  Duval, 
though  the  father  had  intended  it  should  have 
been  to  his  daughter.  Feb.  2,  1820,  William 
Duval  gave  a  mortgage  to  Albert  Covenhoven 
of  the  50  acre  lot,  conditioned  for  the  payment 
of  the  sum  of  $437  with  interest,  June  1,  then 
next.  Jan.  14,  1822,  Albert  Covenhoven,  for 
the  consideration  expressed  of  $437,  assigned 
the  mortgage  to  the  defendant,  to  whom,  July 
22, 1822,  William  Duval  conveyed  the  lot.  The 
defendant,  after  the*conveyance,  let  the  lot  to 
a  tenant  for  three  years,  and  received  rent  at 
the  rate  of  $30  per  annum. 

Previous  to  the  original  purchase  of  the  50 
acre  lot,  Albert  Covenhoven  had  expressed  his 
intention  to  give  his  daughter  $500;  and  after 
the  defendant  obtained  the  title  to  the  proper- 
ty, he  declared  in  the  presence  of  Mrs.  Duval 
and  of  the  defendant,  that  he  had  put  the  prop- 
erty at  Lysander  into  the  hands  of  the  defend- 
ant to  be  dealt  out  to  Mrs.  Duval  as  she  should 
want  it.  At  this  time  Mrs.  Duval  required  a 
writing  from  the  defendant  to  this  effect,  but 
he  made  no  answer  to  such  requisition.  At 
another  time  and  shortly  before  his  death,  Al- 
bert Covenhoven  said  that  he  bad  put  the  prop- 
erty into  the  hands  of  the  defendant  for  the 
support  of  Mrs.  Duval,  and  that  he  would 
leave  a  writing  which  would  enable  her  to  get 
the  property  by  applying  to  the  poor-masters; 
and  that  it  would  be  paid  as  she  needed  it. 
The  defendant  was  not  present  at  the  time  of 
this  last  declaration;  the'  evidence  on  that 
ground  was  objected  to,  but  admitted  by  the 
judge. 
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The  plaintiffs  proved  admissions  of  the  de- 
fendant, that  he  had  received  about  $500  for 
the  property  at  Lysander,  and  his  declarations 
that  the  rent  of  the  place  and  the  proceeds  of 
personal  property  sold  by  him  at  Lysander. 
together  with  the  labor  of  Mrs.  Duval,  would 
be  sufficient  to  support  her  and  her  younger 
children.  In  1825,  in  a  conversation  between 
Mrs.  Duval  and  the  defendant,  the  former  ob- 
served that  her  father  had  told  her  that  the 
interest  of  the  place  at  Lysander  was  to  be  paid 
to  her  as  she  wanted  it;  the  defendant  said  that 
he  had  writings  to  show  that  his  father  had 
563*]  *given  that  property  to  him,  but  added 
that  if  his  father  said  so,  he  would  go  on  and 
pay  it  to  her  as  fast  as  he  could;  and  two  or 
three  months  after  this  conversation,  Albert 
Covenhoven  said  that  he  had  put  the  Lysand- 
er place  into  the  defendant's  hands  to  keep  for 
Mrs.  Duval,  and  to  let  her  have  it  as  she  want- 
ed it.  This  declaration  was  also  made  when 
the  defendant  was  not  present.  This  evidence 
also  was  objected  to,  but  admitted  by  the 
judge.  It  was  also  proved  that  Albert  Coven- 
hoven had  said  that  the  first  payment  made  to- 
wards the  land  in  Lysander,  was  with  money 
given  by  him  to  his  daughter,  Mrs.  Duval. 
After  the  purchase  of  the  lot  in  Lysander  the 
plaintiffs  did  not  live  together,  and  the  father 
of  Mrs.  Duval  was  unwilling  that  any  advances 
should  be  made  for  the  payment  of  the  debts 
of  the  husband. 

The  plaintiffs  rested,  and  the  defendant 
moved  for  a  nonsuit,  contending  that  the  rem- 
edy of  the  plaintiffs,  if  any,  was  in  equity. 
The  judge  denied  the  motion,  ruling  that  the 
evidence  proved  a  resulting  trust  in  favor  of 
Mrs.  Duval,  and  that  the  plaintiffs  were  en- 
titled to  recover  for  the  rent  received  by  the 
defendant.  The  defendant  proved  the  assign- 
ment of  the  mortgage,  and  offered  the  mort- 
gage itself  in  evidence,  which  was  rejected  by 
the  judge,  for  the  insufficiency  of  the  certifi- 
cate of  acknowledgment;  to  which  decision 
the  defendant  excepted.  The  certificate  of  ac- 
knowledgment was  in  these  words:  "  State  of 
New  York,  County  of  Onondaga,  Lysander, 
February  4,  1820.  Personally  came  before  me, 
A.  B.,  William  Duval,  to  me  known,  and  ac- 
knowledged that  he  executed  the  within  mort- 
gage, for  the  uses  and  purposes  within  men- 
tioned, finding  no  erasures,  &c.  I  allow  it  to 
be  recorded.  (Signed)  A.  B.,  Comm'r."  The 
judge  charged  the  jury  that  the  50  acre  lot  in 
Lysander  belonged  to  Mrs.  Duval,  and  that  the 
plaintiffs  were  entitled  to  recover  $90  for  the 
rent  received  by  the  defendant.  The  jury  ac- 
cordingly found  a  verdict  for  $90.  A  motion 
was  made  to  set  aside  the  verdict. 

Mr.  D.  Cady.  for  defendant. 

-'//•.  J.  A.  Spencer,  for  plaintiff. 

564*]  *Bythe(Jourt,'a.a,rcy,J.  The  judge, 
in  permitting  evidence  to  be  given  of  the  dec- 
larations of  Albert  Covenhoven  when  the  de- 
fendant was  not  present,  went  further  than 
any  case  that  I  have  seen.  The  rule  on  this 
subject  is,  that  when  a  person  refers  to  anoth- 
er for  an  answer  on  a  particular  subject,  the 
answer  is  in  general  evidence  against  him,  since 
he  makes  such  third  person  his  accredited 
agent  for  the  purpose  of  giving  the  answer. 
Stark.  Ev.,  pt.  4,  p.  42.  But  this  rule  cannot 
WEND.  4. 


apply  to  this  case;  for  the  declaration  of  the 
defendant  that  he  would  pay  the  interest  to 
Mrs.  Duval  if  his  father  so  directed,  author- 
ized only  evidence  of  directions  riven  by  bis 
father  upon  such  subject,  and  did  not  warrant 
proof  of  declarations  by  the  father  that  he  had 
placed  the  property  at  Lysander  in  the  hands 
of  the  defendant  for  the  support  or  benefit  of 
Mrs.  Duval. 

But  this  is  not  the  only  difficulty  in  this  case. 
It  is  said  that  here  is  a  resulting  trust  in  favor 
of  Mrs.  Duval.  If  her  father  gave  her  the 
money  to  buv  the  land,  the  money,  when  it 
was  received  by  her,  became  eo  iiutanti,  the 
property  of  her  husband  John  Duval;  and  the 
land  being  purchased  with  that  money,  and 
the  deed  taken  in  the  name  of  William  Duval. 
the  cestui  que  trust  was  John  Duval,  whote 
money  had  been  paid.  The  facts  in  the  case 
show,  to  my  entire  satisfaction,  that  the  mon- 
ey was  never  paid  to  Mrs.  D.  nor  did  the  right 
to  it  vest  in  her.  It  was  the  money  of  her  fa- 
ther. He  bought  the  land  with  a  view  to  aid 
her,  but  not  with  the  intention  that  the  title 
should  vest  in  her.  If  such  was  the  case,  the 
resulting  trust  was  in  favor  of  the  father, 
whose  money  was  paid  for  the  land.  If  it  was 
intended  for  her  use,  or  to  be  held  in  trust  for 
her,  the  Statute  of  Frauds  requires  that  there 
should  be  a  writing  declaring  the  trust  or  use. 
1  R.  L.,  79.  The  land,  it  seems,  was  sold  by 
the  direction  of  A.  Covenhoven,  and  the  avails 
were  to  be  dealt  out  to  Mrs.  Duval,  according 
to  her  necessities,  by  the  defendant,  who  was 
constituted  the  trustee  of  this  fund  by  her 
father,  A.  Covenhoven.  It  was  clearly  his  in- 
tention that  his  daughter  should  have  the  bene- 
fit of  it,  but  that  her  husband  should  not  have 
any  control  over  it.  All  appealed  to  A.  Cov- 
enhoven as  having  the  disposition  of  this  mon- 
ey, and  the  whole  body  *of  the  testi-  F*565 
mony  shows  that  he  intended  it  should  be  re- 
served for  the  support  of  his  daughter,  to  be 
dispensed  in  the  way  he  should  regulate.  AH 
he  said  and  did  was  designed  to  keep  it  from 
the  hands  of  her  husband.  A  recovery  in  a 
court  of  law  would  necessarily  defeat  this  ob- 
vious intention;  the  husband  would  have  the 
absolute  disposal  of  whatever  was  recovered. 
I  think  there  is  a  trust  fund  in  the  defendant's 
hands  designed  for  the  benefit  and  support  of 
Mrs.  D. ;  but  that  the  object  of  placing  it  there 
cannot  be  fully  answered  without  subjecting  it 
to  the  control  of  a  court  of  equity.  John  Duval 
has  no  interest  whatever  in  the  fund,  and  can- 
not, in  a  court  of  law,  recover  it  or  any  part 
of  it. 

It  is  contended  that  the  mortgage  of  William 
Duval  to  Albert  Covenhoven  was  improperly 
excluded.  The  ground  of  that  exclusion  does 
not  appear  in  the  case,  any  further  than  is  to 
be  gathered  from  the  copy  of  it  and  the  ac- 
knowledgment; and  all  that  is  said  about  it  by 
the  counsel  here  is  on  the  part  of  the  plaintiff. 
that  it  was  not  sufficiently  proved,  and  on  the 
part  of  the  defendant,  that  it  was  rejected  for 
the  bad  spelling.  I  think  it  was  sufficiently 
proved,  and  by  It  and  the  assignment  to  the  de- 
fendant it  appeared  that  A.  Covenhoven  bad 
parted  with  his  title  in  1822;  it  was  improper, 
therefore,  to  show,  by  his  declarations  made 
subsequent  to  that  date,  that  the  defendant 
held  the  land  in  trust.  His  declarations  should 
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not  have  been  received  to  contradict  his  deed. 

It  appears  to  me  that  the  rights  and  claims  of 
Mrs.  D.  can  be  properly  settled  only  in  a  court 
of  equity. 

New  trial  granted. 

Cited  in— Hoffm.,  74;  90  N.  T.,  828;  19  Hun,  68;  20 
Barb.,  375. 


566*]        *J.  M.  &  F.  CUYLER 

v. 
J.  STEVENS. 

Negotiable  Paper — Notice  of  Non-payment. 

The  holder  of  a  dishonored  note  is  excused  from 
giving  notice  of  non-payment  to  theindorser  on  the 
4th  of  July. 

Notice  of  non-payment  need  not  be  in  writing;  a 
verbal  notice  is  sufficient. 

Citations— Chit.  Bills,  285;  1  Maule  &  S.,  545;  1  Ld. 
Raym.,  743;  2  Cai..  343;  6  Wheat.,  102;  2  Cai.  Cas.,  195: 
5  Cow.,  303 ;  2  Camp.,  602 ;  3  Kent  Com.,  70-75 ;  1  Kent 
Com.,  73,  74,  n. 

TERROR  from  the  Albany  Mayor's  Court. 
Jj  Stevens  sued  the  Cuylers  as  the  indorsers 
of  a  promissory  note,  made  by  one  Squire  for 
$200,  bearing  date  Apr.  1,  1828,  and  payable 
in  90  days.  July  3,  payment  was  demanded  at 
the  lodgings  of  the  drawer  in  Troy,  and  at  his 
dwelling-house  in  Greenbush,  where  his  family 
resided,  and  refused.  July  4,  about  dusk  in  the 
evening,  an  agent  of  the  plaintiff  called  at  the 
store  of  the  defendants,  in  the  City  of  Albany, 
for  the  purpose  of  giving  notice  of  non-pay- 
ment, and  found  it  shut.  July -5,  the  agent 
showed  the  note  to  one  of  the  defendants,  and 
gave  him  verbal  notice  of  the  demand  and  non- 
payment, and  informed  him  that  the  plaintiff 
looked  to  him  for  payment.  The  plaintiff  re- 
sides at  Greenbush,  in  the  County  of  Rensse- 
laer,  about  one  mile  from  the  store  of  the  de- 
fendants, and  a  daily  mail  passes  from  Green- 
bush  to  Albany. 

The  defendant's  counsel  insisted  that  the  no- 
tice of  the  non-payment  was  insufficient,  be- 
cause verbal  and  not  in  writing,  the  parties  re- 
siding in  different  counties;  that  if  a  verbal  no- 
tice was  good,  it  was  not  given  in  season;  it 
should  have  been  on  the  3d  and,  at  farthest, on 
the  4th  of  July;  and  that  the  mere  calling  of 
the  agent  of  the  plaintiff  at  the  store  of  the  de- 
fendants and  omitting  to  leave  a  notice  was 
not  enough  to  charge  them.  The  recorder  over- 
ruled these  objections,  and  the  jury,  under  his 
directions,  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered. 

Mr.  A.  Townsend,  for  plaintiff  in  error. 

Messrs.  Dutcher  and  Harris,  for  defend- 
ant. 

567*]  *By  the  Court,  Sutherland,  J.  The 
only  question  in  this  case  is  whether  notice  of 
the  dishonor  of  the  note  by  the  maker  was 
given  in  due  season  to  the  indorsers. 

It  is  not  necessary  that  notice  of  the  dishon- 
or of  a  bill  or  note  should  be  be  in  writing; 
verbal  notice  is  sufficient.  Chit.  Bills,  285;  1 
Maule  &  S.,  545. 

If  the  third  day  of  grace  fall  on  Sunday,  or 
a  great  holiday,  or  a  day  of  public  rest,  as 
Christmas,  or  Good  Friday,  in  England,  the 
demand  must  be  made  on  the  day  preceding; 
1  Ld.  Raym.,  743;  2  Cai.,  343;  6  Wh.,  102;  and 
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in  Lewis  v.  Burr,  2  Cai.  Cas.,  195,  July  4  was 
held  to  be  a  public  holiday,  and  it  was  decided 
that  a  note  or  bill  falling  due  on  that  day  was 
payable  on  the  3d  day  of  July.  In  Linos  v.Mer- 
worlh,  2  Camp.,  602,  Ld.  Ellenborough  held 
that  a  Jew  was  excused  from  giving  notice  on 
a  great  festival  day,  during  which,  according 
to  their  religion,  it  is  unlawful  for  persons  of 
that  persuasion  to  attend  to  any  secular  busi- 
ness. See,  also,  3  Kent  Com.,  70-75.  Where 
the  demand  is  made  on  Saturday,  notice  on 
Monday  is  in  time,  although  it  may  be  given  on 
the  day  of  refusal.  The  holder  is  always  en- 
titled to  one  day  after  the  dishonor  of  the  note, 
for  the  purpose  of  giving  notice.  Chit.,  Bills. 
285;  5  Cow.,  303;  1  Kent  Com.,  73,  74,  notes. 

The  reason  in  all  these  cases  why  a  demand 
on  the  second  day  of  grace  is  good,  is,  that  the 
third  day  is,  either  by  law  or  by  general  or  uni- 
versal custom,  not  a  day  of  business;  and  if  it 
be  not  a  day  of  business  for  the  purpose  of  de- 
manding or  receiving  payment  of  a  note,  I 
should  apprehend  the  homer  would  also  be  ex- 
cused from  giving  notice  to  the  indorser  on 
that  day. 

Judgment  affirmed. 

Cited  in— 2  Hill,  592;  1  N.  Y.,'417;  28  N.  Y.,  559;  16 
Barb.,  149:  2  T.  &  C.,  126;  4  Bos.,  318;  2  Hilt.,  82;  7  Leg. 
Obs.,  115;  45  Wis.,  176. 
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Practice  in  Justice    Court — Variance   between 
Judgment  and  Execution. 

A  variance  between  the  judgment  and  the  execu- 
tion, issued  thereon  in  a  justice's  court  will  not  de- 
prive a  party  of  a  justification  under  such  judgment 
and  execution,  where  the  variance  happens  by  mis- 
take. 

Such  mistake  may  be  shown  by  the  justice. 

Citation— 2  Wend.,  446. 

ERROR  from  the  Sullivan  C.  P.  This  cause 
came  up  to  the  Sullivan  C.  P.  on  an  appeal 
from  a  justice's  judgment,  rendered  in  favor 
of  Stewart  against  Borland  and  Clark,  in  an 
action  of  trespass  for  taking  and  selling  a  horse, 
wagon  and  harness.  On  the  trial  in  the  C.  P., 
the  plaintiff,  Stewart,  proved  his  declaration. 
The  defendants  attempted  to  justify  by  show- 
ing a  judgment  in  a  justice's  court,  in  favor  of 
Borland  against  one  Mallory,  for  $23.84  dam- 
ages and  costs,  and  an  execution  issued  there- 
on, by  virtue  of  which  the  property  in  ques- 
tion was  taken  by  Clark  as  a  constable.  On 
the  production  of  the  execution,  it  appeared 
that  it  had  issued  for  only  $22. 84,  and  the  plaint- 
iff objected  to  its  being  read  in  evidence,  on 
the  ground  of  the  variance  between  the  judg- 
ment and  the  execution.  The  justice  who  issued 
the  execution  testified  that  the  sum  mentioned 
in  the  execution  was  inserted  by  mistake,  and 
that  the  execution  was  intended  to  have  been 
issued  on  the  judgment  for  $23.84  rendered  by 
him,  which  testimony  was  objected  to  and  over- 
ruled, and  a  verdict  was  rendered  for  the 
plaintiff  for  $39.20,  on  which  judgment  was 
entered. 

Mr.  R.  S.  Street,  for  plaintiffs  in  error. 

Mr.  P.  F.  Hunt,  for  defendant  in  error. 
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By  the  Court,  Marcy,  J.  If  the  most  trivial 
mistakes  of  a  justice  in  making  out  an  execu- 
tion were  to  be  adjudged  fatal  on  the  ground 
-of  variance,  parties  who  act  in  good  faith  on 
the  presumption  that  the  justice  has  done  in  a 
proper  manner  what  it  was  his  duty  to  do, 
would  be  in  a  much  worse  condition  than  they 
569*]  would  be  if  the  proceedings  were  *in  a 
court  of  record.  The  errors  not  only  of  the  of- 
ficers of  courts  of  record,  but  those  of  the 
agents  of  the  parties,  their  attorneys  and  coun- 
selors, are  at  once  rectified  without  injury  or 
serious  inconvenience  to  those  who  have  com- 
mitted them.  Had  an  officer  of  this  court,  or 
the  attorney  of  a  party,  made  so  trifling  a  mis- 
take in  issuing  an  execution  as  was  made  by 
the  magistrate  in  this  case,  the  court  would  not 
hesitate  to  give  validity  to  the  proceedings  un- 
der it  by  allowing  an  amendment.  What  would 
be  clearly  amendable  in  a  court  of  record, 
•ought,  in  my  opinion,  to  be  considered  a  mere 
irregularity  in  the  proceedings  of  a  justice's 
court.  Discrepancies  between  the  judgment 
entered  by  the  magistrate  and  the  execution  is- 
sued thereon,  have  been  permitted  to  be  ex- 
plained by  his  testimony,  when  they  come  col- 
latterally  in  question.  In  Jennings  v.  Carter, 
"2  Wend.,  446,  the  court  intimate  that  the  vari- 
ance of  a  day  between  the  time  when  the  judg- 
ment was  rendered  and  when  it  was  stated  in 
the  execution  to  be  rendered,  and  the  omission 
of  the  Christian  names  of  the  plaintiffs  in  the 
judgment  and  inserting  them  in  the  execution, 
would  not  render  the  execution  void.  It  was 
there  said  that  the  court  acted  correctly  in  re- 
ceiving testimony  to  explain  such  discrepancies. 
If  the  C.  P.  of  Sullivan  had,  in  this  case,  ad- 
mitted the  execution  in  evidence,  after  the  tes- 
timony of  the  justice  who  issued  it,  they  would 
not  have  gone  further  than  the  Monroe  C.  P. 
did  in  the  case  of  Jennings  v.  Carter;  and  this 
court  thought  there  was  no  error  in  that  case. 
It  would  be  judging  quite  too  rigorously  of  the 
proceedings  of  a  justice's  court  to  hold  that  the 
magistrate  and  the  party  should  both  be  re- 
sponsible as  trespassers  for  all  the  acts  that 
should  be  done  under  an  execution  which  might 
happen  to  vary  in  the  smallest  degree  from  the 
judgment;  and  yet,  so  they  undoubtedly  would 
be  if  all  explanation  of  errors  should  be  shut 
out.  Where  the  difference  is  clearly  a  mistake, 
and  of  such  a  character  as  to  lead  to  no  confusion 
ormisapprehension.it  could  answer  no  good 
67O*]  purpose  to  refuse  a  party  *permission 
to  show  the  mistake,  nor  would  it,  in  my  opin- 
ion, produce  any  mischief  to  grant  such  per- 
mission. 

Judgment  reversed,  and  venire  de  novo. 

Cited  in-44  N.  Y.,  381 ;  54  N.  Y.,  156  ;  3  Barb..  597  ; 
6  Daly,  281:  45  Mich.,  235. 


THE  PEOPLE 

0. 
RUSSELL  AND  WOOD,  Survivors,  &c. 

Officers — Defalcation  of  Loan  Commissioner — 
Surety — Comptroller  Not  Compelled  to  Give 
Notice  to — Pleading — Demurrer. 

The  omission  of  the  Comptroller,  for  eight  years, 
to  prosecute  the  bond  of  a  Commissioner  of  Loans, 
forfeited  by  the  non-payment  of  interest,  consti- 
tutes no  defense  to  the  surety,  although  for  three 
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years  subsequent  to  the  default  the  principal  was 
solvent  and  able  to  pay,  and  at  the  time  of  the  com- 
mencement of  the  suit  was  insolvent  and  unable  to 
indemnify  his  surety.  The  case  of  The  People  v. 
Jansen,  7  Johns.,  332,  is  in  this  respect  overruled. 

Where  a  breach  gives  no  data  to  regulate  the  as- 
sessment of  damages,  it  is  not  well  assigned  though 
it  negative  the  words  of  the  condition  of  a  bond. 

A  defendant  cannot,  however,  avail  himself  of 
such  defective  breach,  under  a  demurrer  to  his 
plea,  if  there  be  another  breach  in  the  declaration 
well  assigned. 

Citations-8  Johns.,  114 ;  5  Johns.,  174 ;  Com.  Dig. 
P1.C..48&  C.,  32;  2  Saund.,  380;  7  Johns..  332;  13 
Johns..  384;  9  Wheat.,  720,  736;  11  Wend.,  134;  12 
Wend.,  605. 

"HEMURRER  to  plea.  The  declaration  was 
±J  on  a  bond,  bearing  date  July  18,  1814, 
conditioned  that  Russell,  one  of  the  defend 
ants,  should  truly  and  faithfully  perform  the 
office  and  duty  of  a  Commissioner  of  Loans  for 
the  County  of  Franklin,  agreeable  to  an  Act 
of  the  Legislature,  passed  Apr.  11,  1808.  The 
suit  was  commenced  in  February  Term,  1827, 
and  two  breaches  were  assigned:  1.  That  Rus- 
sell had  not  truly  and  faithfully  performed  the 
office  and  duty  of  a  Commissioner  agreeable  to 
the  Act,  but  had  wholly  neglected  and  refused 
so  to  do,  contrary  to  the  form  and  effect  of  the 
condition  of  the  bond  ;  and  2.  After  setting 
forth  the  appointment  of  Russell  as  a  commis- 
sioner, and  stating  his  duty  under  the  Act  of 
1808,  to  pay  over  to  the  Treasurer  of  this  State 
on  or  before  the  first  Tuesday  of  July  in  every 
year,  the  interest  of  the  moneys  committed  to 
his  charge,  in  pursuance  of  the  said  Act,  at  the 
rate  of  six  per  centum  per  annum;  and  that  by 
a  subsequent  Act,  passed  Mar.  8.  1815,  it  was 
enacted  that  an  interest  of  seven  per  centum 
per  annum  should  be  annually  paid  upon  the 
moneys  loaned,  by  virtue  of  the  first  Act ;  and 
after  alleging  that  it  became  the  duty  of  Rus- 
sell to  demand  and  receive  such  interest,  and 
to  pay  the  same  to  *the  Treasurer  of  [*571 
the  State  on  or  before  the  first  Tuesday  of  July 
in  every  year,  it  was  averred  that  Russel,  Nov. 
1,  1819,  had  in  his  hands  the  sum  of  $500,  re- 
ceived by  him  for  interest,  in  virtue  of  said 
Acts,  in  moneys  committed  to  his  charge  as  a 
Commissioner,  which  then  became  due  and 
owing  by  him  to  the  people  ;  and  that  he  had 
not  paid  the  same  to  the  Treasurer  of  the  State 
according  to  the  directions  of  the  Acts  of  the 
Legislature,  whereby  it  was  alleged  an  action 
accrued.  &c. 

The  defendant, Wood,  who  was  a  surety  for 
Russell,  pleaded  :  1.  Nonettfactvm;  2.  Gen- 
eral performance  ;  and  3.  That  Russell,  at  the 
time  of  receiving  the  moneys  alleged  in  the 
declaration,  to  wit:  Nov.  1,  1819,  and  for  three 
years  thereafter,  was  solvent  and  able  to  pay 
all  such  sums  of  money  as  were  due  from  him 
as  such  Commissioner  to  the  people,  and  would 
have  paid  the  same  and  have  indemnified  him 
(Wood)  in  the  premises,  if  payment  had  then 
been  required  bv  suit  or  otherwise  ;  but  that 
afterwards,  and  before  he  ( Wood)  was  informed 
or  had  notice  that  Russell  had  neglected  to  pay 
over  to  the  Treasurer  of  the  State  such  sums  of 
money  as  were  due  and  owing  from  him  to  the 
people,  according  to  the  provisions  of  the  Acts 
of  the  Legislature,  and  before  the  commence- 
ment of  the  suit,  to  wit:  Jan.  1, 1823,  Russell 
became  and  was,  and  from  that  time  hitherto 
had  been,  and  still  was  wholly  insolvent  and 
utterly  unable  to  pay  any  sum  of  money  to  the 
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people,  or  to  refund  any  part  of  such  sums  to 
him,  Wood,  or  in  any  manner  to  indemnify 
him  in  the  premises  ;  wherefore  he  prayed 
judgment  if,  &c.  To  this  last  plea  there  was 
a  demurrer.  The  defendant  joined. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people.  The  defendant  object  that  the  first 
"breach  assigned  in  the  declaration  is  not  suffi- 
cient. It  is  generally  sufficient  in  assigning  a 
breach  to  negative  the  words  of  the  condition. 
1  Chit.  PI.,  325  ;  8  Johns.,  114  ;  11  Id.,  6.  If 
defective,  it  can  be  taken  advantage  of  only  by 
special  demurrer,  or  by  motion  in  arrest,  the 
defendants  by  their  second  plea  having  taken 
issue  upon  the  breach  assigned. 
572*]  *The  third  plea  is  bad.  Mere  delay 
in  calling  on  a  principal  will  not  discharge  the 
surety,  even  though  the  surety  require  the 
creditor  to  proceed  against  the  principal.  15 
Johns.,  433  ;  17  Id.,  176  ;  13  Id.,  174.  The  de- 
fendants rely  on  the  case  of  People  v.  Jansen,  7 
Johns.,  332,  in  support  of  their  plea.  The  ac- 
tion in  that  case  was  on  a  bond  of  a  loan  offi- 
cer, under  the  Act  of  1786,  which  charged  all 
losses  upon  the  county,  and  constituted  the 
board  of  supervisors  of  the  county  a  tribunal 
to  look  into  the  accounts  of  the  loan  officers, 
The  provisions  of  the  Act  of  1808  are  different 
from  the  Act  of  1786,  and  a  distinction  has, 
accordingly,  been  made  between  them.  In 
People  v.  Berner,  13  Johns.,  383,  the  court  say, 
"  the  situation  of  these  commissioners  is  not 
analogous  to  that  of  loan  officers.  There  is  no 
board  whose  duty  it  is  annually  to  inspect  and 
pass  their  accounts.  The  general  duties  of  the 
commissioners  and  of  the  Comptroller  are 
pointed  out,  but  it  is  not  made  the  duty  of  the 
Comptroller  to  report  to  the  government  or  any 
other  person  the  deficiency  of  the  commision- 
ers."  In  the  U.  S.  Court  several  decisions  have 
been  had  which  place  this  question  upon  its 
proper  ground  ;  laches  are  not  imputable  to 
the  government,  which  can.  transact  its  busi- 
ness only  through  the  medium  of  agents.  Pro- 
visions by  law  that  agents  shall  account,  &c., 
are  made  by  the  government  for  its  own  pro- 
tection, and  to  regulate  the  conduct  of  its  offi- 
cers ;  but  they  are  mere  directions  to  the  offi- 
cers, and  constitute  no  part  of  the  contract 
with  the  surety.  U.  8.  v.  Kirkpatrick,  9  Wh., 
720;  U.  8.  v.  Van  Zandt,  11  Id.,  184;  U.S. 
v.  Nichott,  12  Id.,  505.  The  alteration  in  the 
rate  of  interest  to  be  paid  by  those  to  whom 
the  money  was  loaned  does  not  affect  the  obli- 
gations of  the  Commissioners  to  the  State. 

Mr.  A.  Hascall,  for  defendants.  The  first 
breach  is  bad  in  not  alleging  a  specific  default. 
The  second  is  also  bad,  because,  by  the  Act  of 
1808,  the  commissioner  was  bound  to  pay  over 
only  six  per  centum  per  annum,  and  by  the 
Act  of  1815,  passed  subsequent  to  the  date  of 
the  bond,  he  was  required  to  pay  seven  per 
centum  per  annum  on  the  money  committed 
573*]  to  his  *charge;  and  the  default  charged 
upon  him  being  for  moneys  received  under  and 
by  virtue  of  both  Acts,  the  liability  of  the  com- 
missioner was  increased  beyond  what  was  con- 
templated by  the  sureties,  who  were,  therefore, 
not  liable.  9  Wh.,  680.  The  sureties  were  dis- 
charged also  by  the  neglect  of  the  Comptroller 
to  put  the  bond  in  suit  when  forfeited.  The 
failure  happened  in  1819,  and  this  suit  was  not 
commenced  until  1827,  which  brings  the  case 
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within  the  principle  of  People  v.  Jansen,  T 
Johns.,  332.  A  plea  by  a  surety  who  had  re- 
quested the  creditor  to  prosecute  the  principal 
was  held  good  in  Pain  v.  Packard,  13  Johns., 
174;  here  the  surety  did  not  know  of  the  default,, 
and  could  not  make  such  request.  In  People  v. 
Bemer,  where  it  was  held  that  the  sureties 
were  not  discharged,  it  did  not  appear,  as  here, 
that  the  commissioners  were  insolvent,  and  un- 
able to  indemnify  their  sureties.  In  Fulton  v. 
Matthews,  15  Johns.,  433,  the  surety  knew  that, 
the  debt  was  unpaid,  and  yet  did  not  request 
the  creditor  to  prosecute;  besides,  it  was  doubt- 
ful in  that  case  whether  the  surety  was  injured 
by  the  delay,  the  principal  being  insolvent 
from  the  beginning.  This  case  is  distinguish- 
able from  U.  8.  v.  Kirkpatrick,  9  Wh.,  720,  as 
in  that  it  was  not  alleged  that  the  surety  had 
been  prejudiced  by  the  delay;  nor  did  the  Act 
of  Congress  under  which  the  bond  there  was 
taken  require  a  prosecution  for  every  for- 
feiture. 

By  the  Court,  Savage,  Ch.  J.  This  case- 
comes  before  us  on  a  demurrer  to  the  defend- 
ants'third  plea.  Two  points  are  presented:  1. 
Is  the  first  breach  in  the  declaration  good?  2. 
Can  the  third  plea  of  the  defendants  be  sus- 
tained? The  breach  charges  that  the  defend- 
ant Russell  did  not  faithfully  perform  the  of- 
fice and  duty  of  commissioner,  &c.  The  gen- 
eral rule  is,  that  it  is  sufficient  to  negative  the- 
covenant  where  such  general  assignment  nec- 
essarily amounts  to  a  breach,  8  Johns.,  114  ;  5 
Johns.,  174  ;  as  upon  a  limit  bond  where  the 
condition  is  that  the  party  shall  remain  a  true- 
and  faithful  prisoner,  a  breach  that  he  did  not 
remain  a  true  and  faithful  prisoner,  but  es- 
caped, is  good  ;  there  the  fact  of  escape  is  suf- 
ficient ^from  which  to  ascertain  the  liability  of 
*the  defendant.  But  where  the  breach  [*574 
in  the  terms  of  the  covenant  gives  no  data  from 
which  damages  can  be  assessed  as  in  this  case,  I 
very  much  doubt  its  sufficiency.  So,  upon  a 
bond  with  condition  to  indemnify  and  save- 
barmless  a  surety,  against  a  particular  act,  a 
breach  that  the  obligor  had  not  saved  the 
obligee  harmless  without  showing  how  he  had 
been  damnified,  I  apprehend  would  be  insuf- 
ficient. But  it  is  not  necessary  to  pursue  that 
inquiry.  The  question  arises  here,  not  upon 
demurrer  to  the  breach,  but  upon  a  demurrer 
to  the  defendants'  third  plea.  The  defendant 
avails  himself  of  this  to  attack  the  declaration. 
This  he  has  a  right  to  do,  but  the  question  is- 
presented  as  upon  general  demurrer  to  the- 
whole  declaration :  Is  the  declaration  good?  not 
whether  a  particular  count  or  a  particular  as- 
signment of  a  breach  is  good  ;  and  as  there  is- 
one  assignment  of  a  breach  unquestionably 
good,  the  plaintiff  is  entitled  to  judgment  for 
the  breach  well  assigned,  and  is  only  barred 
for  the  residue.  Com.  Dig.  PI.,  C..  48  and  C., 
'32;  2  Saund.,  380. 

The  question  recurs,  therefore,  upon  the 
validity  of  the  plea,  which  is,  that  when  the 
commissioner  received  the  moneys  which  he- 
neglected  to  pay,  he  was  solvent,  and  would 
have  paid  if  prosecuted,  and  would  have  in- 
demnified his  sureties;  but  before  this  suit  was 
brought  he  became,  and  still  continues  insolv- 
ent. The  case  of  People  v.  Jansen,  7  Johns., 
332,  is  relied  on  by  the  defendants,  in  which 
the  court  expressly  say  that  the  plaintiffs  are- 
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chargeable  with  the  consequences  of  the  neg- 
lect of  their  agents.  There  was  a  reason  for 
their  being  so  chargeable  in  that  case  which 
does  not  apply  here.  The  loan  officers,  under 
the  Act  of  1786,  were  the  officers  of  the  coun- 
ty, and  were  responsible  to  the  supervisors. 
The  supervisors  were  the  plaintiffs  in  interest 
in  that  case,  and  the  loss  was  sustained  by 
their  own  negligence,  not  the  neglect  of  their 
agent.  But  in  People  v.  Berner,  13  Johns.,  384, 
though  the  court  take  a  distinction  between 
that  case  and  the  preceding,  they  apparently 
concede  that  the  defense  would  have  been  good 
if  the  commissioner  had  become  insolvent,  and 
the  security  had  been  prejudiced.  They,  how- 
ever, show  that,  under  this  Act  there  is  no 
board  to  examine  the  accounts  and  make  re- 
575*]  port.  *It  is  urged  for  the  defendants 
that  it  was  the  Comptroller's  duty  to  have  pros- 
ecuted when  the  bond  was  forfeited.  The 
statute  in  that  respect  is  directory,  and  formed 
no  part  of  the  contract  with  the  surety.  9  Wh., 
736. 

It  was  not  the  duty  of  the  Comptroller  to 
make  any  report  on  the  subject,  or  to  give  no- 
tice to  the  surety  of  the  defalcation  of  his  prin- 
cipal; and  the  surety,  by  examination  at  the 
Comptroller's  office,  might  at  any  time  have 
ascertained  the  state  of  the  accounts.  This  sub- 
ject has  been  much  discussed  in  the  Supreme 
Court  of  the  U.  S.,  9  Wh.,  720;  11  Id.,  134;  12 
Id.,  505,  where  in  analogous  cases  that  court 
have  established  the  principle,  that  laches  is 
not  imputable  to  the  government,  and  that 
statutory  directions  to  public  officers  are  given 
for  its  own  security  and  convenience,  and  to 
regulate  the  conduct  of  its  officers,  but  being 
directory  form  no  part  of  the  contract  with 
the  surety  ;  and  the  case  of  People  v.  Jansen, 
so  far  as  it  conflicts  with  these  principles,  is 
overruled.  The  government  are  placed  on  the 
same  footing  with  individuals;  and  as  to  them, 
mere  indulgence,  without  connivance  or  fraud, 
forms  no  defense  to  the  surety. 

The  plaintiffs  are  entitled  to  judgment  on  the 
demurrer  to  the  third  plea,  with  leave  to  amend 
on  payment  of  costs. 

Cited  in— 14  Wend..  171;  1  Sandf .  Ch.,  198;  26  N.  Y., 
519,  522 ;  58  N.  Y.,  549  (17  Am.  Rep.,  286);  62  N.  Y.,  95 ; 
30  Barb.,  613,  614. 

See  26  N.  Y.,  514 ;  40  Mo.,  217 ;  102  111.,  550. 


WALRAD  AND  BOWMAN 

v. 
PETRIE  AND  GOULD. 

Bills  and  Notes — What  is  Promissory  Note — 
Pleading — Evidence. 

A  note  payable  to  A  or  B  cannot  be  declared  on 
as  a  promissory  note  within  the  statute. 

If,  however,  it  purports  on  its  face  to  be  for  value 
received,  the  setting:  forth  of  the  note  according  to 
its  terms,  is  a  sufficient  statement  of  consideration 
to  entitle  the  plaintiff  to  recover  as  on  a  contract. 

Such  note  may  be  given  in  evidence  under  the 
money  counts. 

Citations— 2  Barn.  &  Aid.,  417 ;  7  Johns.,  321 :  2 
Johns.,  235 ;  10  Johns.,  418. 


NOTE.  —  Negotiable  -paper  —  Payment  by  note  — 
Fraud.  See  Hughes  v.  Wheeler,  8  Cow.,  77,  note,, 
and  other  notes  there  cited ;  Saxton  v.  Johnson,  10 
Johns.,  418,  note. 
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"HEMURRER  to  declaration.  The  declara- 
-L/  tion  contained  a  count  on  a  promissory 
note  for  $1,600  payable  to  P.  Walrad,  Jr.,  or 
Robert  Bowman,  stated  to  have  been  made  for 
value  received.  There  was  also  a  count  for 
money  lent,  had  and  received,  &c.  To  the 
first  count  the  defendants  demurred,  and  to 
*the  second  pleaded  the  general  issue.  [*57O 
The  plaintiffs  joined  in  demurrer. 

Mr.  D.  Burwell,  for  defendant*;,  cited 
Chit..  Bills,  62;  2  Barn.  &  Aid.,  417  ;  1  Archb. 
Civ.  PI.,  61 ;  2  Saund.  PI.,  115 ;  3  Mod.,  263; 
Ld.  Raym..  1381. 

J/r.  N.  S.  Benton,  for  plaintiffs  cited  1 
East,  501 ;  1  Wend.,  388;  5  Mass.,  858;  7  Id., 58. 

By  the  Court,  Marcy,  J.  It  is  urged  in  sup- 
port of  the  demurrer  that  this  is  not  a  promis- 
sory note  within  the  statute,  and  that  the  count 
having  been  framed  on  it  as  such,  is,  therefore, 
bad.  There  is  a  contingency,  it  is  said,  as  to 
the  person  to  whom  it  is  to  be  paid,  and  is  not, 
therefore,  within  the  statute.  On  the  part  of 
the  plaintiff  it  is  contended  that  the  contin- 
gency is  no  greater  than  it  would  be  if  (he 
word  "and"  was  substituted  for  "or,"  be- 
cause had  the  note  been  payable  to  Walrad  and 
Bowman,  payment  to  either  would  have  been 
a  satisfaction  of  the  note;  we  are,  therefore, 
asked  to  consider  the  word  "or"  of  the  same 
effect  as  the  word  "and." 

I  should  be  inclined  to  accord  in  the  views 
of  the  plaintiff,  if  I  were  not  reluctant  to  es- 
tablish a  different  rule  here  from  that  which 
seems  to  prevail  in  England  on  this  point.  It 
is  important  to  our  commercial  interests,  con- 
sidering the  intercourse  existing  between  this 
country  and  England,  that  the  statutes  which 
are  alike  in  both  countries  as  to  negotiable 
papers,  should  receive  the  same  construc- 
tion and  be  applied  in  the  same  manner.  The 
K.  B.  decided,  in  the  case  of  Blanckenhagen 
v.  Blundett,  2  Barn.  &  Aid.,  417,  that  a  note 
payable  to  one  or  other  of  two  persons,  is 
not  a  good  promissory  note  within  the  statute. 
But  if  we  defer  to  this  opinion,  the  question 
raised  by  the  demurrer  is  not  thereby  settled. 

Assuming  the  note  declared  on  not  to  be 
within  the  statute,  still  the  count  may  be  good. 
It  purports  on  the  face  of  it  to  be  for  value  re- 
ceived ;  that  alone  has  been  decided  by  this 
court  to  be  sufficient  statement  of  a  considera- 
tion in  declaring  on  a  note  not  within  the  stat- 
ute. In  Jerome  v.  Whitney,  *7  Johns., [*5 7 7 
821,  the  declaration  set  out  a  note  payable  in 
neat  cattle.and  purported  on  its  face  to  oe  made 
for  value  received.  The  plaintiff,  however, 
went  further  ;  he  averred  a  particular  consid- 
eration, but  on  the  trial  did  not  prove  it,  and 
was  nonsuited.  The  court  say  In  that  case  : 
"  Had  the  plaintiff  declared  on  the  note,  stat- 
ing it  to  have  been  for  value  received,  and  had 
not  set  forth  a  special  and  particular  considera- 
tion, the  production  and  proof  of  the  note 
would  have  been  sufficient  to  put  the  defend- 
ant upon  his  defense  ;  but  having  specified  in 
what  the  value  consisted,  he  was  bound  to 
prove  the  averment  as  laid."  The  court  al- 
lowed the  plaintiff  in  that  case  to  strike  out 
the  particular  averment,  which  it  appears  was 
considered  the  only  obstacle  to  his  recovery. 
By  striking  out  that"  averment,  the  declaration 
became,  in  form,  like  the  count  in  this  case  to 
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which  the  demurrer  is  interposed.  That  case 
seems  to  me  to  be  a  conclusive  authority  in 
favor  of  the  count  demurred  to. 

Again;  if  a  note  not  within  the  statute  may 
be  given  in  evidence  under  the  common  money 
counts,  value  received  appearing  on  the  face 
of  it,  there  would  be  no  good  sense  in  exclud- 
ing it  as  evidence  in  support  of  a  count  de- 
scribing it  correctly.  This  note  is  admissible  in 
proof  to  sustain  the  money  counts.  2  Johns., 
235  ;  lO/d.,  418. 

Judgment  for  the  plaintiff. 

Cited  in— 66  N.  Y.,20  (23  Am.  Rep.,  13);  13  Mich.,  212. 


COBURN  v.  HOPKINS. 

Pleading  and  Practice. 

The  general  replication  de  injuria,  &c.,  is  bad 
where  a  defendant  justifies  or  insists  on  a  right  as 
justification,  and  is  good  only  where  he  pleads  mat- 
ter of  excuse;  in  such  a  case,  the  defendant  is  bound 
to  traverse  the  right. 

Alleging  the  accidental  loss  of  the  process  under 
which  the  party  justifies  does  not  turn  the  defense 
into  matter  of  excuse  instead  of  justification. 

Citations— 8  Co.,  66;  Willes,  54;  1  Bos.  &  P.,  76;  Com. 
Dig.,  Plead.,  F,  18  to  20;  5  Johns.,  114;  Hob.,  244;  Holt , 
20;  1  Chit.  PI.,  581;  12  Johns.,  491;  7  Cow.,  46;  1  Wend., 
130. 

"HEMURRER  to  replication.  The  declaration 
jJ  contained  two  counts  for  an  assault,  bat- 
tery and  false  imprisonment.  The  defendant 
pleaded  a  special  justification  to  each  count, 
alleging  the  existence  of  a  debt  due  and  owing 
578*]  by  the  plaintiff  *to  the  defendant,  the 
due  issuing  of  a  warrant  by  a  justice  of  the 
peace  for  the  collection  of  the  same,  and  the 
arrest  of  the  present  plaintiff  by  virtue  of  the 
same;  which  was  alleged  to  be  the  same  assault 
and  imprisonment  complained  of.  The  pleas 
also  stated  a  variety  of  circumstances  attend- 
ing: the  arrest  in  answer  to  allegations  set  forth 
in  the  declaration  by  way  of  aggravation.  In 
the  first  plea  was  an  averment  of  the  accident- 
al loss  of  the  warrant  by  the  officer  after  the 
arrest  and  previous  to  its  being  returned  to  the 
justice.  The  plaintiff  replied  de  injuria  sua 
propria  absque  tali  causa  to  each  plea.  The  de- 
fendant demurred  specially,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  V.  Birdseye,  for  defendant. 

Messrs.  Thomas  and  Shankland,  for 
plaintiff. 

By  the  Court,  Sutherland,  J.  The  pleas 
in  this  case  evidently  intend  to  justify  the  ar- 
rest, &c.,  of  the  plaintiff  under  the  warrant 
stated  in  the  pleas,  and  not  to  set  them  up 
merely  by  way  of  excuse.  Everything  is  stated 
in  the  pleas  which  was  requisite  to  authorize 
the  issuing  of  the  warrant,  and  to  justify  the 
arrest  and  detention  of  the  defendant  by  virtue 
thereof. 

The  general  replication  de  injuria  sua  pro- 
pria  absque  tali  causa  is  bad  where  the  defend- 
ant justifies  or  insists  on  a  right;  and  is  good 
only  where  he  pleads  matter  of  excuse.  Cro- 
gate's  case,  8  Co.,  66  ;  Willes,  54  ;  1  Bos.  &  P., 
76;  Com.  Dig.,  Plead.,  F,  18-20.  And  this 
rule  is  not  confined  to  cases  where  the  plea  sets 
up  matter  of  record  as  well  as  matter  of  fact, 
and  where  the  general  replication  would  put 
in  issue  to  the  jury  the  matter  of  record  as  well 
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as  the  matter  of  fact.  G7i.  J.  Kent  in  Lytle  v. 
Lee,  5  Johns.,  114,  does  not  consider  this  the 
true  ground  of  the  rule;  but  hold  such  a  repli- 
cation to  be  bad  whenever  the  plea  insists  upon 
a  full  and  adequate  right  or  justification.  In 
such  a  case,  the  plaintiff  is  bound  to  traverse 
his  right.  Hob.,  244  ;  Holt,  20  ;  1  Chit.  PI., 
581  ;  12  Johns.,  491  ;  Allen  v.  Crofoot,  7  Cow., 
46,  and  Griswold  v.  Sedgwick,  1  Wend.,  130, 
where  all  the  cases  are  collected.  The  excuse 
stated  in  *the  plea  for  not  producing  [*579 
the  warrant  does  not  affect  the  justification 
which  the  warrant  afforded.  The  defendant 
perhaps  was,  prima  facie,  bound  to  aver  or 
show  that  the  warrant  had  been  duly  returned 
or  presented  to  the  magistrate  ;  to  excuse  him- 
self from  that  averment,  he  alleges  that  it  was 
casually  lost  by  the  officer  to  whom  it  was  de- 
livered, but  after  the  plaintiff's  arrest.  This 
excuse  for  not  producing  the  warrant  does  not 
turn  the  defense  into  matter  of  excuse  instead 
of  justification. 

The  pleas  are  substantially  good,  though 
perhaps  they  would  not  stand  the  test  of  a  spe- 
cial demurrer. 

Judgment  for  defendant  on  demurrer  to  plaint- 
iff's replication,  with  leave  to  plaintiff  to  amend 
on  payment  of  costs. 

Cited  in-1  Hill,  79 ;  14  Wall.,  618. 


GUYOT  ET  ux. 

«. 
BUTTS  ET  AL.,  Executors  of  THOMPSON. 

New  Trial — Newly  Discovered  Evidence — Cumu- 
lative Evidence. 

It  cannot  be  objected  to  the  granting  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence  that 
such  evidence  is  cumulative,  if  the  evidence  alleged 
to  be  newly  discovered  is  of  a  different  kind  and 
character  from  that  adduced  on  the  trial ;  as  where 
the  evidence  on  the  trial  is  wholly  circumstantial 
and  the  evidence  newly  discovered  is  positive  and 
direct. 

In  ordinary  cases,  where  the  newly  discovered 
testimony  consists  of  admissions  made  by  the  party 
against  whom  it  is  intended  to  be  used,  the  motion 
will  not  be  granted ;  but  where  the  suit  is  against 
executors  of  a  deceased  person  on  a  stale  demand, 
the  motion  for  a  new  trial  will  be  granted  ;  and  in 
such  case,  the  court  will  not  be  astute  in  inquiring 
into  the  discrepancies  between  the  testimony  given 
and  that  offered  to  be  produced  on  the  second  trial, 
but  will  leave  the  credibility  of  the  witnesses  to  be 
passed  upon  by  the  jury. 

"JVTOTION  for  new  trial  on  the  ground  of  new- 
1YJ_  ly  discovered  evidence.  This  action  was 
tried  at  the  Rensselaer  Circuit  in  Nov.,  1828, 
when  the  plaintiffs  obtained  a  verdict  for  $564. 
86  on  a  due  bill  for  $300  made  by  the  testator, 
payable  to  Mrs.  Guyot,  bearing  date  Sep.  17, 
1816.  The  testator  died  in  1827.  The  defense  at- 
tempted to  be  made  out  on  the  trial  was  payment 
to  prove  which  circumstantial  evidence  only 
was  adduced,  such  as  the  poverty  of  the  plaint- 
iffs, *their  repeated  declarations  that  [*58O 
they  possessed  no  property,  and  that  they  de- 
pended upon  their  earnings  for  their  support, 
and  that  Thompson  was  a  merchant,  and  re- 
fused to  let  the  plaintiffs  have  goods  on  credit 


NOTE.— New  trial— Newly  discovered  evidence— 
Weight  of  evidence— Verdict  ayainst^-Conflict  of. 
See  Ackley  v.  Kellogg,  8  Cow.,  223,  note,  and  other 
notes  there  cited. 
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«ince  the  year  1816,  though  repeatedly  applied 
to  for  that  purpose,  and  exacted  payment  for 
such  goods  as  were  purchased  by  them  of  him. 
In  addition  to  this  general  evidence,  one  wit- 
ness testified  that  in  the  year  1820  Thompson 
sold  a  small  farm  which  had  before  belonged 
to  Guyot  to  her  husband;  that,  previous  to 
such  sale,  the  plaintiffs  told  the  witness  that  if 
Thompson  could  sell  the  place  for  $300,  there 
would  be  enough  to  pay  him  and  get  them  a 
yoke  of  oxen;  that  Thompson  had  such  oxen, 
but  would  not  let  them  have  them  unless  the 
place  was  sold;  that  soon  afterwards  the  plaint- 
iffs drove  a  yoke  of  oxen  home,  which  they 
said  they  had  of  Thompson.  This  witness 
further  testified  that  she  understood  that  the 
price  of  the  place  sold  to  her  husband  was  paid 
to  Thompson,  and  that  the  surplus,  after  pay- 
ing what  was  due  to  him,  she  understood  was 
to  go  to  the  plaintiffs.  This  was  the  substance 
of  the  evidence  adduced  on  the  part  of  the  de- 
fendants. 

The  affidavit  of  newly  discovered  evidence 
disclosed  that  Butts,  the  acting  executor  of  the 
will  of  Thompson,  since  the  trial,  had  discov- 
ered that  he  could  prove  by  one  Eli  Vickery 
the  admissions  of  the  plaintiffs  made  previous 
to  the  death  of  Thompson,  that  nothing  was 
due  upon  the  due-bill  in  question ;  that  the 
same  had  been  paid,  and  a  settlement  had  be- 
tween the  plaintiffs  and  Thompson  ;  the  due- 
bill  not  being  produced  on  the  settlement,  it 
being  represented  by  the  plaintiffs  to  have  been 
lost.  The  affidavit  further  stated  that  similar 
admissions  would  be  proved  by  other  witnesses 
who  were  named,  but  their  affidavits  were  not 
produced,  and  no  reason  assigned  for  their  non- 
production.  The  affidavit  of  Vickery,  however, 
was  produced,  in  which  he  stated  that  in  1817 
he,  as  a  justice  of  the  peace  of  Nassau,  on  the 
suggestion  of  the  overseers  of  the  poor  of  the 
town  that  the  plaintiffs  might  become  charge- 
able as  paupers,  they  having  then  lately  re- 
moved into  the  town,  inquired  into  their  cir- 
cumstances ;  that  they  then  told  him  that 
Thompson  had  funds  of  theirs  in  his  hands, 
which  he  was  to  pay  for  a  place  he  was  about 
58  1*]  to  purchase  *for  them  ;  that  one,  two 
or  three  years  afterwards,  the  plaintiffs  told 
him  that  Thompson  had  paid  the  money  for  the 
place,  and  the  wife  of  Guyot,  in  the  presence 
of  her  husband, stated  that  the  money  was  hers, 
and  that  she  had  had  a  due-bill  for  it  from 
Thompson  ;  that  they  had  made  a  settlement 
with  Thompson,  and  that  at  the  time  of  the  set- 
tlement the  due-bill  was  lost  or  mislaid,  and 
that  Thompson  then  owed  them  nothing. 

In  opposition  to  the  motion  it  was  shown,  by 
the  affidavit  of  the  plaintiff's  attorney,  that,  in 
support  of  a  replication  to  the  plea  of  the  Stat- 
ute of  Limitations  interposed  by  the  defendants, 
it  was  proved  on  the  trial,  by  one  witness,  that 
in  1824  Mrs.  Guyot  asked  Thompson  for  some 
money,  who  handed  her  a  bill;  that  Mrs.  Guyot 
said  this  ought  to  be  indorsed  on  that  note ; 
that  Thompson  answered,  yes,  I  will  make  it 
all  right.  That  she  then  remarked  that  she 
wanted  the  interest  as  fast  as  it  became  due  ; 
to  which  Thompson  replied,  very  well,  Mrs. 
Guyot,  I  will  see  the  note  paid.  That  it  was  also 
proved  by  another  witness  that  in  the  same 
year,  Thompson,  in  answer  to  an  application  by 
Mrs.  Guyot  for  money,  said  he  would  help  her 
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to  some  next  week;  and  by  a  third  witness,  that 
about  three  years  before  the  trial,  he  was  pres- 
ent at  a  conversation  between  Thompson  and 
Guyot  in  which  Thompson  asked  Guyot  if  he 
wanted  money ;  Guyot  said  his  wife  wanted 
some  to  pay  the  expenses  of  a  journey  ;  upon 
which  Thompson  said,  "Tell  Mrs.  Guyot  not 
to  be  uneasy;  I  will  pay  up  the  note,  part  or  all 
of  it,  the  next  winter. 

Mr.  J.  P.  Cushman,  for  defendants. 

Mr.  W.  Darling,  for  plaintiffs. 

By  the  Court,  Marcy,  /.  The  principal  ob- 
jection relied  on  in  opposition  to  the  motion  is, 
that  the  newly  discovered  evidence  is  cumu- 
lative. I  find  no  case  in  which  a  very  distinct 
definition  is  given  of  cumulative  evidence.  The 
courts  have  sometimes  used  expressions  seem- 
ing to  warrant  the  inference  that  proof  which 
foes  to  establish  the  same  issue  that  the  evi- 
ence  on  the  first  trial  was  introduced  to  estab- 
lish, is  "cumulative.  If  the  evidence  [*582 
newly  discovered,  as  well  as  that  introduced  on 
the  trial,  had  a  direct  bearing  on  the  issue,  it 
maybe  cumulative;  but  we  are  not  to  look  at 
the  effect  to  be  produced  as  furnishing  a  cri- 
terion by  which  all  doubts  in  relation  to  this 
kind  of  evidence  are  to  be  settled;  the  kind  and 
character  of  the  facts  make  the  distinction.  It 
is  their  resemblance  that  makes  them  cumulat- 
ive. The  facts  may  tend  to  prove  the  same  prop- 
osition, and  yet  be  so  dissimilar  in  kind  as  to 
afford  no  pretense  for  saying  they  are  cumu- 
lative. 

That  the  note  was  paid  by  the  testator,  was 
the  simple  proposition  which  the  defendants  on 
the  trial  attempted  to  establish  by  the  testi- 
mony then  offered,  and  they  now  wish  an  op- 
portunity of  introducing  the  newly  discovered 
evidence  to  accomplish  the  same  object ;  but 
the  facts  by  which  they  propose  to  do  it  are  of 
a  distinct  character  from  those  which  they 
proved  on  the  trial.  The  lapse  of  time  between 
the  date  of  the  note  and  the  death  of  the  testa- 
tor; his  ability  to  pay,  evidenced  by  his  being 
a  merchant  in  active  business;  the  poverty  and 
pecuniary  embarrassment  of  the  plaintiff;  their 
want  of  credit  with  the  very  man  who,  if  their 
claim  is  just,  was  at  the  same  time  their  debtor, 
were  the  essential  facts  upon  which  the  defense 
at  the  trial  rested.  They  only  made  out  a  pre- 
sumption of  payment.  If  the  object  of  this  mo- 
tion was  to  produce  facts  of  a  like  character  to 
reinforce  ever  so  strongly  that  presumption, 
they  must  be  regarded  as  cumulative;  but  proof 
that  the  plaintiffs  acknowledged  that  they  had 
settled  with  the  testator,  and  included  in  their 
settlement  the  very  demand  for  which  this  ac- 
tion is  brought,  is  a  fact  of  a  different  kind 
from  any  proved  on  the  trial.  Though  it  is  to 
establish  the  same  proposition  (the  payment  of 
the  note)  which  was  designed  to  be  established 
by  the  other  evidence,  it  ought  not,  therefore, 
to  be  adjudged  cumulative. 

I  feel  the  force  of  the  objection  to  letting  in 
proof  of  the  declarations  of  the  parties.  In  or- 
dinary cases  we  should  be  disposed  to  take  a 
stand  against  an  application  like  the  present ; 
but  there  are  peculiar  features  in  this  case.  The 
suit  is  for  a  stale  demand;  and,  considering  the 
situation  of  the  *parties,  it  is  somewhat  [*&83 
surprisingthat  it  should  have  been  kept  so  long 
on  foot.  But  what  chiefly  influences  me,  is  the 
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fact  that  the  defendants  are  executors,  who  may 
reasonably  be  supposed  to  be  without  the  means 
of  discovering  and  collecting  facts  which  the 
immediate  parties  to  the  transaction  possessed. 

As  a  reason  for  denying  the  motion,it  is  urged 
that  the  newly  discovered  evidence  will  clash 
with  the  testimony  given  on  the  part  of  the  de- 
fendants. This  collision  is  not  perceived  to  be 
such  as  to  impair,  in  any  great  degree,  the 
credit  of  the  witnesses.  It  is  undoubtedly  true, 
that  if  the  court  should  be  satisfied  that  the 
newly  discovered  facts  are  wholly  inconsistent 
with  those  which  had  been  relied  on  in  the  first 
trial,  they  would  not  grant  another  trial  for  the 
purpose  of  laying  them  before  a  jury  ;  but  on 
a  motion  like  this,  we  ought  not  to  go  into  a 
rigid  scrutiny  of  trifling  discrepancies  which 
may  be  explained,  or,  if  not  explained,  only 
produce  an  abatement  of  credit  among  the  wit- 
nesses. If  there  be  cause  for  suspecting  the  in- 
tegrity of  the  witnesses  by  which  the  newly  dis- 
covered facts  are  to  be  proved,  it  is  the  right 
of  the  party  to  have  their  credibility  passed  on 
by  a  jury  whose  province  it  is  to  weigh  and 
determine  the  credibility  of  witnesses. 

Motion  for  new  trial  granted,  on  payment  of 
costs  by  the  defendants. 

Cited  in— 30  Barb.,  662 ;  34  Barb.,  296 :  67  Barb.,  413; 
8  Abb.  Pr.,  312;  2  Hilt.,  287;  3  Wood  &  M.,  214,  358 ;  4 
Kan.,  488 ;  41  Wis.,  99. 


LADUE  AND  M'CONNELLY  P.  HART. 

Partnership  Note. 

A  note  of  one  of  two  partners  cannot  be  set  off 
against  a  partnership  demand. 

Citations— 16  Johns.,  34 ;  5  Cow.,  489. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
JL  Rensselaer  Circuit  in  Nov.,  1828,  before 
the  Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

Ladue  was  the  owner  of  a  sloop  navigating 
the  Hudson  River,  and  M'Connelly,  in  1824, 
sailed  her  as  master  on  the  terms,  that  M'Con- 
nelly should  victual  and  man  the  sloop,  and  that 
the  profits  should  be  equally  divided  between 
them.  During  the  season  of  1824,  a  quantity 
584*]  of  military  stores  were  ^transported  in 
the  sloop  from  N.  Y.  up  the  river  at  the  request 
of  Hart,  the  freight  amounting  to  $123.73, 
which  sum  was  received  by  Hart  from  the  per- 
son having  charge  of  the  stores,  and  for  the  re- 
covery of  it  this  action  was  brought. 

On  the  part  of  the  defendant  it  was  shown, 
that  in  Feb.,  1826,  the  defendant  became  the 
holder  of  a  note  given  by  the  plaintiff,  M'Con- 
nelly, in  Feb.,  1823,  whereby  he  promised  to 
pay  $284  in  freight  at  fair  prices,  or  $234  in 
cash,  if  the  payee  should  so  elect.  When  the 
note  was  transferred  to  the  defendant,  the  sum 
of  $84  was  indorsed  on  the  note  as  paid,  and 
the  defendant  agreed  to  pay  the  former  holder 
of  the  note  the  smaller  sum  in  cash,  and  M'Con- 
nelly agreed  to  pay  to  the  defendant  the  larger 
sum  in  freight,  saying  that  he  was  about  to 
take  or  had  taken  of  some  person  who  was 
not  named,  for  the  season  of  1824,  a  vessel  to 
sail  on  shares.  The  plaintiffs  objected  to  this 
evidence,  but  it  was  received  by  the  judge, 
under  whose  charge  to  the  jury,  that  if  they 
believed  that  the  freight  was  furnished  by  the 
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defendant  under  the  expectation  that  the  earn- 
ings should  be  applied  in  payment  of  the  note, 
and  that  such  was  the  understanding  of  both 
M'Connelly  and  the  defendant,  a  verdict  was 
found  for  the  defendant, which  was  now  moved 
to  be  set  aside. 

Mr.  S.  G.  Huntingdon,  for  plaintiffs,  cited 
Chit.  Cont.,  329  ;  11  Mass.,  140  ;  16  Johns.,  34  ; 
3  Johns.  Ch.,  569,  573  ;  6  Cr.,  34. 

Mr.  D.  Gardner,  for  defendant,  insisted 
that  the  transaction  between  M'Connelly  and 
the  defendant  amounted  to  a  payment  in  ad- 
vance, and  cited  Willes,  400,  401  ;  1  Com. 
Cout.,  237. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iffs were  partners  in  the  earnings  of  the  ves- 
sel and,  of  course,  of  the  freight  in  question. 
It  is  well  settled  that  one  partner  cannot  pay 
his  individual  debt  with  the  partnership  prop- 
erty. 16  Johns.,  34.  Nor  can  he  discharge  a 
debt  due  the  firm  by  setting  off  a  debt  due 
from  himself.  5  Cow.,  489.  It  follows  that 
*a  demand  against  M'Connelly  alone,  [*585 
is  not  a  good  set-off  to  a  joint  demand  of  the 
two  plaintiffs  for  freight. 

One  partner,  however,  may  receive  payment 
of  a  debt  due  the  firm  ;  and  it  is  contended 
that  the  transaction  in  this  case  amounted  to  a 
payment  in  advance  for  the  freight  subse- 
quently earned.  It  is  not  necessary  to  inquire 
whether  such  a  payment  in  advance  to  one 
partner  would  be  obligatory  upon  the  other. 
My  impression  is,  that  it  would  not,  where  the 
payment  was  made  previous  to  the  partner- 
ship being  formed  ;  the  payment  to  M'Connelly 
could  only  be  obligatory  upon  himself,  for  at 
the  time  it  was  made  he  had  no  partner,  but 
"was  about  to  take  a  vessel."  The  circum- 
stances, however,  did  not  amount  to  a  pay- 
ment in  advance,  it  was  a  purchase  by  the  de- 
fendant of  M'Connelly's  note.  The  question 
then  simply  is,  whether  a  note  for  an  indi- 
vidual debt  of  one  of  a  firm  can  be  set  off 
against  a  partnership  demand.  It  has  been  re- 
peatedly decided  by  this  court  that  such  a  set- 
off  cannot  be  allowed. 

The  judge,  therefore,  erred,  and  a  new  trial 
must  be  granted;  costs  to  abide  the  event. 

Cited  in— 25  N.  Y.,  634. 


JACKSON,  ex  dem.  HUNTER,  v.  PAGE. 

Practice —  Variance  between  Execution  and  Judg- 
ment— Form  of  Execution — Renewal  of  Vari- 
ance between  Certificate  of  Sale  and  Sheriff's 
Deed — Redelivery  of  Deed — Effect  of— Failure 
to  Record. 

A  slight  variance,  e.  j/.,  fifty  cents,  between  the 
execution  and  the  judgment  as  to  the  amount  re- 
covered before  a  justice  of  the  peace,  will  not  affect 
the  right  of  a  purchaser  of  property  sold  by  virtue 
of  such  execution. 

Form  of  execution  and  renewals  thereof  by  a 
county  clerk  on  a  transcript  of  a  justice's  judg- 
ment, approved. 

The  clerk  is  authorized  to  renew  an  execution  is- 
sued by  him  or  to  issue  a  further  execution. 

A  variance  in  the  description  of  premises  sold  be- 
tween the  certificate  of  sale  and  the  sheriff's  deed, 
does  not  affect  the  title. 

A  redelivery  of  a  deed  of  land  by  the  grantee  to- 
the  grantor  does  not  revest  the  title  in  the  grantor. 

The  omission  to  record  a  deed  does  not  prejudice 
the  right  of  the  grantee  or  those  claiming  under 
him  as  against  a  subsequent  grantee  with  notice. 
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Citations— 10  Johns., 386 ;  18  Johns.,  10 ;  5  Cow.,  289 
529;  1  K.  L.,  393:  Cow.,  Tr.,  649;  2  Johns..  84;  2  H 
Bl.,  263 ;  3  T.  R.,  156 ;  1  Johns.  Ch.,  240. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Oswego  Circuit  in  June,  1828,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

586*]  *The  plaintiff  claimed  to  recover  the 
premises  in  question  under  a  sheriff's  deed  by 
virtue  of  a  judgment  and  execution  and  sale 
thereon.  The  judgment  was  rendered  by  a 
justice  of  the  peace  of  the  County  of  Oswego 
in  favor  of  William  C.  Hunter,  the  lessor  of 
the  plaintiff,  against  one  Garner  Comstock, 
July  24,  1823,  for  $50  damages  and  $3.67i 
costs,  and  on  the  same  day  a  transcript  was 
filed  in  the  clerk's  office  of  the  county.  Aug. 
25,  1823,  an  execution  was  issued  by  the  clerk 
of  the  county  in  the  following  words  :  "  Os- 
wego County,  88.  The  people  of  the  State  of 
New  York,  by  the  grace  of  God  free  and  inde- 
pendent, to  our  sheriff  of  our  County  of  Os- 
wego, greeting  :  Whereas,  judgment  has  been 
rendered  before  John  Bostwick,  Esq. ,  one  of  the 
justices  of  the  peace  of  the  said  county,  against 
Garner  Comstock,  in  favor  of  William  C.  Hun- 
ter, for  fifty-four  dollars  and  seventeen  and 
a  half  cents  damages  and  costs ;  and  whereas, 
a  transcript  of  said  judgment  has  been  duly 
filed  and  entered  in  the  clerk's  office  of  the 
County  of  Oswego  according  to  the  statute  in 
that  case  made  and  provided,  passed  Apr.  10, 
1818  :  These  are,  therefore,  to  command  you 
forthwith  to  levy  of  the  goods  and  chattels, 
lands  and  tenements  of  the  said  defendant  (ex- 
cept such  articles  as  are  by  law  exempted), 
the  amount  of  the  said  judgment,  with  interest 
from  the  24th  day  of  July,  1823,  on  which  day 
judgment  was  rendered,  till  received  ;  and  in 
forty-five  days  from  the  date  hereof,  and  not 
sooner,  unless  after  diligent  search  you  cannot 
find  sufficient  goods  and  chattels,  lands  and  tene- 
ments whereon  to  levy  to  satisfy  this  execu- 
tion, then  you  are  hereby  commanded  to  take 
the  body  of  the  said  defendant  and  convey  him 
to  the  common  jail  of  the  County  of  Oswego, 
the  keeper  whereof  is  hereby  commanded  to 
receive  the  said  defendant  and  him  safely  keep 
until  duly  discharged  according  to  law.  And 
you  are  further  commanded  to  make  return  of 
your  proceedings  within  ninety  days  from  the 
date  hereof.  Hereof  fail  not  at  your  peril. 
Witness  the  said  John  Bostwick,  Esquire,  at 
Richland,  this  25th  day  of  August,  A.  D.  1823. 
Damages  $50.  Just,  cost  $3.67^.  Clerk,  do. 
50.  $54.17*.  Hiram  Hubbell,  Clerk."  Which 
execution  was  received  in  evidence,  although 
587*]  objected  to  as  to  its  *form  and  on  ac- 
count of  the  variance  between  the  sum  men- 
tioned in  it  and  sum  for  which  the  judgment 
was  rendered.  On  the  execution  was  an  in- 
dorsement in  these  words  :  "  Clerk's  office, 
Oswego  County,  ««.  I  hereby  renew  the  with- 
in execution  this  29th  day  of  Dec.,  1823,  fees 
2«.  Hiram  Hubbell,  clerk."  And  a  similar  in- 
dorsement dated  13th  June,  1825.  The  de- 
fendant objected  to  the  sufficiency  of  such  in- 
dorsements to  renew  the  execution  ;  they  were, 
however,  read  in  evidence. 

Aug.  27,  1825,  a  certificate  of  sale  of  three 
acres  of  land  by  virtue  of  the  execution  was 
filed  in  the  clerk's  office,  of  which  an  exempli- 
fication was  read  in  evidence ;  the  certificate 
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described  the  premises  sold  as  situate  in  the 
north  part  of  lot  No.  53  of  a  certain  tract,  and 
as  beginning  at  a  certain  point  distant  a  given 
number  of  chains  from  the  northwest  corner 
of  the  said  lot.  The  original  certificate  was 
also  produced  ;  in  it  the  word  "  northwest,"  in 
the  description  of  the  place  of  beginning  of 
the  premises,  was  obscurely  w  ritten ,  and  migh  t , 
as  the  case  stated,  without  violence,  be  read 
"northeast."  The  plaintiff  then  produced  a 
deed  from  the  sheriff  of  the  County  of  Oswego, 
by  virtue  of  a  sale  on  the  execution,  of  the 
premises  in  question,  to  the  lessor  of  the  plaint- 
iff, bearing  date  Apr.  26,  1827,  in  which  the 
corner  of  the  lot  above  referred  to  was  de- 
scribed as  the  northeast  corner,  and  proved 
that  the  northwest  corner  of  lot  58  was  on  the 
shore  of  Lake  Ontario,  and  that,  assuming  it 
as  the  place  of  beginning,  the  premises  sold 
would  lie  in  the  lake.  The  defendant  object- 
ed to  the  deed  being  read  to  the  jury,  on  the 
ground  of  the  variance  between  it  and  the  cer- 
tificate, but  the  objection  was  overruled  by  the 
judge. 

To  show  the  title  of  Comstock,  against  whom 
was  the  judgment  and  execution,  by  virtue  of 
which  the  sale  was  had,  a  witness  of  the  name 
of  Marsden  was  called  by  the  plaintiff,  who 
testified  that  in  1823,  and  tor  several  years  pre- 
vious thereto,  he,  the  witness,  was  in  posses- 
sion of  the  premises  in  question  ;  that  he  exe- 
cuted a  deed  of  the  same  to  Comstock,  who 
afterwards  redelivered  the  deed  to  him  with 
the  intent  to  revest  the  title  in  him,  the  deed 
not  having  been  recorded  ;  and  that  subse- 
quently he  conveyed  the  same  premises  to  the 
*defendant  in  this  cause.  He  stated  [*588 
that  on  diligent  search  for  the  deed  he  had  not 
been  able  to  find  it,  and  believed  it  to  be  lost 
or  destroyed.  The  deed  he  thought  was  exe- 
cuted by  him  three  or  four  years  before  the 
trial.  Another  witness  testified  that  it  was 
executed  as  long  since  as  from  five  to  ten  years 
previous  to  the  trial.  The  testimony  of  Mars- 
den  was  objected  to,  but  received  after  being 
released  by  the  plaintiff  from  liability  under 
his  covenants  to  Comstock. 

The  defendant  produced  his  deed  of  the 
premises  in  question  from  Marsden,  bearing 
date  Mar.  25,  1826,  duly  recorded  in  Jan., 
1827.  To  rebut  which  the  plaintiff  proved  full 
knowledge  in  the  defendant  previous  to  ob- 
taining his  deed  of  the  conveyance  from  Mars- 
den to  Comstock.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court  upon  the  several  questions  raised  on  the 
trial. 

By  the  Court,  Sutherland,  ./.  The  prln- 
ipal  questions  in  this  case  are  :  1.  As  to  an 
alleged  variance  between  the  execution  and 
the  judgment.  2.  As  to  the  form  of  the  exe- 
cution, and  the  authority  of  the  clerk  to  renew 
it.  The  judgment  as  certified  in  the  tran- 
script was  for  $53.674.  The  execution  recites 
lie  judgment  as  having  been  rendered  for 
$54.1 74.  It  states  correctly  the  names  of  the 
parties,  the  justice  before  whom  the  judgment 
was  obtained,  the  day  when  renderea,  and  the 
return  and  filing  of  the  transcript.  The  only 
variance  is  in  the  amount.  It  arose,  undoubt- 
edly, from  the  omission  of  the  justice  to  in- 
clude in  the  costs  the  clerk's  fee  of  50  cento 
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for  issuing  execution,  which  the  clerk  added 
when  he  made  out  the  writ.  This  appears 
from  a  memorandum  at  the  bottom  of  the  exe- 
cution. 

It  sufficiently  appears  that  the  execution 
given  in  evidence  was,  in  fact,  issued  upon  the 
judgment  in  question,  and  that  the  sale  was 
made  under  that  judgment  and  execution.  The 
object  in  proving  the  judgment  and  execution 
was  to  show  a  competent  authority  for  the 
sheriff  to  sell ;  and  the  rights  of  a  purchaser  at 
such  sale  ought  not  to  be  affected  by  a  slight 
variance  between  the  execution  and  the  judg- 
ment, which  it  would  be  a  matter  of  course  to 
amend  upon  application  to  the  court,  if  the 
execution  had  issued  from  a  court  of  record. 
The  variance  in  no  respect  affects  the  force  or 
589*]  validity  of  the  *execution  or  the  sale 
under  it,  if  it  be  admitted  that  it  issued  upon 
the  judgment,  and  conforms  to  it  in  all  essen- 
tial particulars.  In  Jackson  v.  Pratt,  10  Johns., 
386,  there  was  a  difference  of  one  shilling  be- 
tween the  sum  mentioned  in  the  execution  and 
the  toto  attingens  clause  at  the  end  of  the  rec- 
ord ;  this  was  held  to  be  immaterial.  So  in 
Jackson  v.  Davis,  18  Johns.,  10,  it  appeared 
from  the  execution  that  the  judgment  on  which 
it  issued  was  docketed  May  2,  whereas  the  ex- 
emplification of  the  record  given  in  evidence 
showed  that  the  judgment  was  docketed  May 
22.  It  was  held  that  the  irregularity  in  ihefi. 
fa.  did  not  invalidate  the  title  derived  under 
the  sheriff's  sale.  The  same  doctrine  was  dis- 
tinctly asserted  in  Jackson  v.  Streeter,  5  Cow., 
529. 

2.  The  execution,  in  point  of  form,  appears 
to  correspond  substantially  with  the  directions 
of  the  statute.  Vide  sec.  10,  Act  of  Apr.  10, 
1818.  "To  Extend  the  Jurisdiction  of  Justices 
of  the  Peace,"  and  sec.  3  of  Act  Apr.  21, 1818, 
modifying  the  preceding  Act.  The  only  ques- 
tion upon  this  point  is  as  to  the  authority  of 
the  clerk  to  keep  the  execution  alive  by  renew- 
ing it.  The  12th  section  of  the  Act  of  Apr. 
10,  1818,  p.  81,  provides  "that  the  form  of 
proceedings  shall  be  in  all  respects  the  same 
as  under  the  Act  for  the  Recovery  of  Debts  to 
the  Value  of  $25 ; "  and  all  the  provisions  of 
the  said  Act,  and  the  amendments  thereto,  are 
declared  to  apply  to  this  Act,  except  as  other- 
wise directed.  The  llth  section  of  the  $25 
Act,  1  R.  L.,  393,  provides  "that  if  no  goods 
or  chattels  can  be  found,  or  not  sufficient  to 
satisfy  the  execution,  the  party  recovering  the 
judgment  may,  from  time  to  time,  renew  such 
execution,  or  have  further  execution  against 
the  goods  and  chattels,"  &c.,  of  the  defendant. 
Unless  this  provision  applies  to  the  execution 
to  be  issued  by  the  clerk,  there  is  no  authority, 
as  I  perceive,  for  the  issuing  of  a  second  exe- 
cution in  any  case  upon  a  justice's  judgment, 
where  the  transcript  is  filed  in  the  Court  of  C. 
P.  This  is  the  only  statutory  provision  upon 
the  subject.  The  Court  of  C.  P.  has  no  juris- 
diction or  authority  to  award  a  second  execu- 
tion, or  in  any  manner  to  control  or  interfere 
with  the  execution  issued  by  their  clerk  upon 
59O*]  justices'  judgments.  The  justice  be- 
fore whom  the  judgment  was  obtained,  al- 
though the  execution  is  tested  in  his  name, 
has  no  control  over  it.  It  is  executed  by  the 
sheriff,  not  by  a  constable,  and  is  returnable 
in  the  Court  of  C.  P. ,  and  not  before  the  jus- 
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tice.  It  is  an  extraordinary  statutory  proceed- 
ing. The  Legislature  could  not  have  intend- 
ed to  confine  the  plaintiff  in  such  a  judgment 
to  a  single  execution,  where  nothing  or  only  a 
part  of  the  debt  was  collected.  They  must 
have  supposed  that  the  broad  and  comprehen- 
sive phraseology  of  the  12th  section  conferred 
the  requisite  authority  upon  this  subject  upon, 
somebody.  It  declares  that  all  the  provisions 
of  the  $25  Act  and  the  amendments  thereto 
shall  apply  to  this  Act,  &c.  Among  those  pro- 
visions is  that  for  the  renewing  of  and  issuing 
further  executions.  The  llth  section  says,  in 
general  terms,  that  the  party  recovering  judg- 
ment may,  from  time  to  time,  renew  such  exe- 
cution, or  have  further  execution,  &c.  It  does 
not,  in  terms,  declare  how  the  execution  shall 
be  renewed,  or  by  whom  the  new  one  shall  be 
issued.  But,  upon  general  principles,  these 
Acts  must  be  done  by  the  same  authority  which 
issued  the  first  execution,  and  such  has  been 
the  construction  given  to  that  section  and  the 
uniform  practice  under  it.  Cow.  Treat,,  649. 
I  am  of  opinion,  therefore,  that  the  clerk  who 
issues  an  execution  in  such  cases  has  authority 
to  renew  it  or  to  issue  further  execution,  and 
that  the  objection  to  the  plaintiff's  title  on  that 
ground  is  invalid. 

3.  The  variance  between  the  description  of 
the  premises  in  the  sheriff's  deed  and  in  the 
exemplification  of  the  certificate  cannot  preju- 
dice the  plaintiff.  The  evidence  renders  it 
probable  that  the  certificate  on  file  corresponds 
precisely  with  the  deed,  and  that  the  error  is 
in  the  exemplification ;  but  if  it  were  other- 
wise, it  would  not  affect  the  title  of  the  pur- 
chaser. The  evidence  leaves  no  doubt  that  the 
deed  contains  a  correct  description  of  the  prem- 
ises sold ;  and  in  Jackson  v.  Young,  5  Cow. , 
269,  it  was  held  that  the  entire  omission  of  the 
sheriff  to  file  a  certificate  would  not  prejudice 
the  purchaser.  The  statute  is  directory  to  the 
sheriff,  but  the  certificate  is  not  necessary  to 
the  title  of  the  purchaser. 

*4.  The  loss  of  the  deed  from  Mars-  [*59 1 
den  to  Comstock  was  sufficiently  proved  to  ad- 
mit parol  evidence  of  its  contents ;  and  the 
deed  having  been  once  delivered  to  the  grant- 
ee and  accepted  by  him,  its  redelivery  to  the 
grantor  did  not  revest  the  legal  title  in  him. 
Jackson  v.  Chase,  2  Johns.,  84  ;  2  H.  BL,  263  ; 
3  T.  R.,  156  ;  1  Johns.  Ch. ,  240. 

5.  It  was  clearly  proved  that  the  defendant 
had  express  notice  of  the  deed  from  Marsden 
to  Comstock,  prior  to  the  conveyance  from, 
Marsden  to  him  of  Mar.  25,  1826.  He  cannot 
avail  himself,  therefore,  of  the  neglect  or  omis- 
sion to  record  the  first  deed. 

On  the  whole  case  the  plaintiff  is  entitled  to> 
judgment. 

Cited  in— 8  Wend.,  680 ;  32  N.  Y.,  447 ;  54  N.  Y.,  156  ; 
1  Barb..  619;  3T  Barb.,  628;  41  Barb.,  81;  45  Mich., 
235;  38Cal.,  380. 


BURT  v.  PLACE. 

Malicious  Prosecution — Recovery  of  Plaintiff  not 
Conclusive  Evidence  of  Probable  Cause — Evi- 
dence of  Judgment  in  Common  Pleas — Of 
Proof  Adduced — Practice. 

In  an  action  for  a  malicious  prosecution,  the  re- 
covery in  a  court  of  competent  jurisdiction  in  fa- 
vor of  the  plaintiff  in  the  suit  complained  of  as  ma- 
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licious,  is  not  conclusive  evidence  of  probable 
cause.  It  seems  that  the  allegation  that  the  plainfr- 
iff  in  such  suit,  with  a  knowledge  that  he  had  no 
cause  of  action  and  that  the  defendant  had  a  full 
defense,  caused  the  defendant  to  be  detained  as  a 
prisoner  until  judgment  could  be  obtained  against 
him,  for  the  purpose  of  preventing  a  defense  and 
hindering  him  from  procuring  the  necessary  evi- 
dence to  substantiate  his  defense,  would  counter- 
vail the  effect  of  the  admission  of  such  recovery ; 
at  all  events,  evidence  of  the  want  of  probable 
cause  rebuts  the  inference  of  the  existence  of  prob- 
able cause  arising  from  the  fact  of  a  recovery  in  the 
suit  complained  of  as  malicious. 

The  rule  requiring  the  plaintiff  to  show  that  the 
suit  complained  of  as  malicious,  was  decided  in  his 
favor,  is  complied  with  by  showing  a  judgment  in 
his  favor  in  the  C.  P.,  on  an  appeal  from  a  justice's 
judgment,  although  such  latter  judgment  was  in 
favor  of  his  adversary. 

Evidence  of  the  proof  adduced,  on  the  trial  of  the 
suit,  complained  of  as  malicious,  is  inadmissible  for 
the  purpose  of  showing  probable  cause,  where  the 
defendant  himself  was  not  the  witness ;  the  party  is 
bound  to  produce  the  witnesses,  and  is  not  per- 
mitted to  prove  what  they  testified  to. 

A  NislPrius  roll  and  uoxfea.which  ought  regularly 
to  have  been  produced  at  the  circuit  to  admit  proof 
of  what  transpired  on  the  trial  of  a  former  cause  may 
be  brought  into  court  in  bank,  and  will  be  received 
on  the  argument  of  a  case  made  at  the  trial. 

Citations— 3  Johns.  Cas.,  125 ;  2  Cai.,  2m  ;  2  Johns., 
48;  15  Mass..  243;  1  Wils.,  232;  1  T.  R.,  505,  506,  545; 
Bull.  N.  P.,  14 ;  Cooke,  315 ;  2  Hayw.,  29. 

THIS  was  an  action  on  the  case  for  mali- 
cious prosecution,  tried  at  the  Oswego  Cir- 
cuit in  June,  1828,  before  the  Hon.  Nathan 
Williams,  one  of  the  Circuit  Judges. 
592*]  *The  declaration  contains  seven 
counts.  In  the  first  it  is  stated  that  July  1, 
1826,  the  defendant,  not  having  any  reasonable 
or  probable  cause  of  action  against  the  plaint- 
iff, but  contriving  and  intending  to  imprison, 
harass, oppress  and  injure  the  plaintiff,  falsely 
and  maliciously  sued  out  a  warrant  under  the 
$50  Act,  in  his  favor,  against  the  plaintiff,  on 
which  the  plaintiff  was  arrested,  carried  be- 
fore a  justice  of  Oswego  Co.,  who  issued  the 
process  and  detained  two  days  ;  that  the  de- 
fendant set  up  a  claim  for  the  price  of  a  yoke 
of  oxen  alleged  to  have  been  sold  and  deliv- 
ered by  him  to  the  plaintiff  ;  that  the  defend- 
ant, well  knowing  that  he  had  no  reasonable 
or  probable  cause  of  action  against  the  plaintiff 
and  that  the  plaintiff  had  a  good  and  perfect 
defense  against  the  pretended  claim,  mali- 
ciously intending  to  harass,  oppress  and  in- 
jure the  plaintiff,  caused  him  to  be  detained  a 
prisoner  on  such  arrest,  by  means  whereof  the 
plaintiff  was  unable  to  procure  the  necessary 
evidence  for  his  defense,  and  which  he  might 
have  procured  but  for  such  arrest  and  impris- 
onment ;  that  a  judgment  was  obtained  by  the 
defendant  against  the  the  plaintiff  for  $50 
damages  and  costs  of  suit  ;  that  the  plaintiff 
appealed  from  such  judgment  to  the  C.  P.  of 
Oswego,  in  which  court  it  was  adjudged  that 
the  defendant  take  nothing  by  his  plaint, 
whereby  the  suit  of  the  defendant  became  and 
was  and  is  wholly  ended  and  determined.  The 
2d,  3d  and  4th  counts  were  similar  to  the  1st 
count. 

The  5th  count  is  similar  to  the  1st  in  setting 
forth  the  suing  out  of  the  warrant,  the  arrest 
and  the  claim  set  up  by  the  defendant,  and  in 
the  allegation  that  the  defendant  well  knew 
that  he  had  no  reasonable  or  probable  cause  of 
action  against  the  plaintiff.  Then  follows  an 
averment  that  the  plaintiff  had  a  good  and  per- 
fect defense  against  the  claim  of  the  defend- 
WEND.  4. 


ant,  and  could  have  procured  evidence  to  show 
such  defense,  and  to  prevent  a  judgment 
against  him,  as  the  defendant  well  knew  ;  but 
that  the  defendant,  maliciously  intending  to 
vex  and  injure  the  plaintiff,  and  to  prevent  him 
from  procuring  such  evidence,  caused  him  to 
be  detained  a  prisoner  under  such  arrest  until 
he  procured  a  judgment  to  be  rendered  against 
the  plaintiff,  in  favor  of  the  defendant,  for  $50 
damages  and  costs  of  suit,  for  want  of  such 
evidence  *to  prove  his  defense,  and  [*5®8 
which  evidence  be  could  not  procure,  by  rea- 
son of  the  arrest  and  imprisonment.  Then  the 
appeal  is  set  forth  and  a  judgment  in  the  C. 
P.  against  the  defendant.  The  6th  count  is 
similar  to  the  5th,  and  the  7th  is  the  same,  ex- 
cept that  after  setting  forth  the  judgment  be- 
fore the  justice,  it  is  averred  that  the  defend- 
ant, to  prevent  an  appeal,  caused  an  execution 
to  be  issued  on  the  judgment,  on  which  the 
plaintiff  was  arrested  and  committed  to  the 
jail  of  the  county  and  confined  for  ten  days  ; 
that  he  appealed,  and  judgment  was  ren- 
dered in  the  C.  P.  in  his  favor.  The  defend- 
ant pleaded  the  general  issue. 

On  the  trial  of  the  cause,  the  following  facts 
were  shown  on  the  part  of  the  plaintiff.  June 
13,  1826,  the  defendants  obtained  three  war- 
rants to  be  issued  against  the  plaintiff  by  a  jus- 
tice of  the  peace  of  Oswego  Co.,  on  which  the 
plaintiff  was  arrested  and  brought  before  the 
justice  July  24, 1826.  The  defendant  declared 
against  the  plaintiff  in  three  several  causes  : 
in  one  for  work,  labor  and  services  ;  in  anoth- 
er, for  a  yoke  of  oxen  sold  and  delivered;  and 
in  the  third,  for  a  horse  sold.  The  plaintiff 
pleaded  the  general  issue  in  each  suit,  and 
asked  for  an  adjournment ;  but  not  being  able 
to  give  bail  for  his  appearance,  the  adjournment 
was  refused,  the  causes  were  tried,  and  a  judg- 
ment rendered  in  each  suit  in  favor  of  the  de- 
fendant for  $50  damages,  besides  costs  of  suit. 
Immediately  after  obtaining  those  judgments 
the  defendant  obtained  another  warrant  against 
the  plaintiff,  which  was  returned  forwitn  and 
another  judgment  rendered  against  the  plaint- 
iff for  $9.96  damages,  being  for  $8.  money 
lent,  and  the  interest  thereof,  and  an  execu- 
tion issued  thereon  on  the  same  day,  on  which 
the  plaintiff  was  arrested  and  confined  in  the 
jail  of  the  County  of  Oswego.  The  plaintiff 
appealed  from  the  judgments  rendered  against 
him  by  the  justice  to  the  C.  P.  of  Oswego,  on 
which  appeals  judgments  were  rendered  for 
the  plaintiff  in  this  cause. 

To  show  the  want  of  probable  cause  for  the 
suits  prosecuted  by  the  defendant,  it  was 
proved  that  in  1822  the  plaintiff,  having  a  law 
suit  with  his  brother,  the  defendant,  induced 
*the  plaintiff  to  convey  to  him  an  un-  [*ftl)4 
divided  third  of  a  tavern  stand  which  had  de- 
scended to  him  from  his  father,  the  defendant 
agreeing  to  allow  the  plaintiff  $300  for  the 
property,  $250  to  be  secured  by  notes,  and  $50 
to  be  allowed  the  defendant  for  assisting  the 
plaintiff  in  his  contest  with  his  brother,  and  a 
deed  was  accordingly  executed  by  the  plaintiff 
to  the  defendant.  In  Dec.,  1822.  the  defend- 
ant sold  the  land  conveyed  to  him  by  the 
plaintiff  to  one  Addington,  for  $250,  where- 
upon the  plaintiff  brought  a  suit  against  the 
defendant  to  recover  the  price  of  the  land, 
which  was  tried  at  Whitestown,  in  Mar.,  1826; 
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on  the  trial  of  which  cause  the  defendant  in- 
sisted that  he  had  paid  the  plaintiff  for  the  land 
in  a  horse,  a  yoke  of  oxen,  in  services  in  his 
suit  with  his  brother,  and  in  cash  the  sum  of 
$8.  After  evidence  was  adduced  on  both  sides 
in  relation  to  the  defense  set  up,  the  defense 
was  withdrawn  as  to  all  but  the  $8,  and  the 
defendant  insisted  that  the  plaintiff  was  not  en- 
titled to  recover,  on  the  ground  that  the  con- 
tract between  the  parties  was  void  for  main- 
tenance. A  verdict  was  taken  for  the  plaintiff 
for  the  price  of  the  land,  deducting  the  $8, 
subject  to  the  opinion  of  this  court  on  the 
question  of  maintenance ;  and  this  court  (6 
Cow. ,  431)  decided  that  the  objection  was  well 
taken,  and  that  the  plaintiff  was  not  entitled 
to  recover.  Further  to  show  the  want  of  prob- 
able cause,  it  was  proved  that  the  plaintiff  was 
a  very  poor  man,  and  had  never  been  known 
to  be  the  owner  of  a  yoke  of  oxen  or  a  horse. 

To  prove  malice  it  was  shown  that  the  de- 
fendant, after  obtaining  the  warrants  issued  in 
June,  1826,  put  them  into  the  hands  of  a  con- 
stable of  Oswego  Co.,  telling  him  that  the 
plaintiff  was  at  work  in  Onondaga  Co.,  and 
hiring  him  to  decoy  the  plaintiff  into  Oswego 
Co.,  so  that  he  might  arrest  him.  The  consta- 
ble went  in  pursuit  of  the  plaintiff,  but  he  had 
left  the  place.  About  two  months  afterwards 
the  plaintiff  happened  in  Oswego  Co. ,  and  was 
arrested.  When  the  defendant  put  the  war- 
rants into  the  hands  of  the  constable,  he  told 
him  that  the  plaintiff  had  got  a  verdict  against 
him  at  Whitestown  for  almost  $300,  and  he 
wanted  to  get  some  judgments  to  offset  against 
the  verdict ;  and  if  the  plaintiff  would  give  up 
the  verdict,  he  would  let  him  go  clear.  When 
595*]  the  plaintiff  was  *arrested  on  the  war- 
rants, the  defendant  retained  an  attorney 
so  as  to  prevent  him  from  being  employed  by 
the  plaintiff,  telling  the  attorney,  ' '  I  have  a 
fellow  coming  that  I  am  going  to  train,  and  I 
want  to  buy  you  to  hold  your  tongue  ;"  ad- 
ding, that  if  he  did  not  engage  for  the  plaint- 
iff, the  latter  would  not  be  able  to  obtain  coun- 
sel, as  there  was  no  one  else  he  could  get,  he 
having  employed  the  other  attorney  in  the 
place  ;  and  telling  him  further,  "  he  has  got  a 
judgment  against  me  for  $275,  and  now  I've 
got  him,  and  I'll  train  him  till  he  gives  up  that 
judgment."  On  the  next  day  the  attorney  asked 
him  if  he  had  obtained  his  judgments,  and  if 
they  were  for  the  same  property  which  he  set 
off  on  the  former  trial;  to  which  he  answered, 
"If  it  is,  that  is  my  business."  It  was  further 
proved  that  whilst  the  plaintiff  laid  in  jail  on 
the  execution  issued  against  him,  the  defend- 
ant caused  a  summons  to  be  served  on  him,  on 
which  he  obtained  another  judgment  against 
the  plaintiff  for  $50  for  the  same  yoke  of  oxen, 
for  which  one  of  his  judgments,  obtained  in 
July,  was  rendered. 

The  plaintiff  having  rested,  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  the 
judgments  obtained  by  him  before  the  justice 
were  conclusive  evidence  of  probable  cause. 
The  judge  decided  that  the  judgments  were 
prima  facie,  but  not  conclusive  evidence  of 
probable  cause, denied  the  motion,  but  reserved 
the  question  for  the  decision  of  this  court. 

The  defendant  then  offered  to  show  by  the 
justice  who  rendered  the  judgments  in  his  fa- 
vor, the  proof  adduced  by  him  on  the  trials  be- 
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fore  the  justice.  The  judge  decided  that  the 
evidence  was  inadmissible,  and  that  probable 
cause  could  be  shown  only  by  the  production 
of  the  witnesses  on  whose  testimony  the  judg- 
ments were  rendered,  or  by  other  witnesses. 

In  the  progress  of  the  trial  an  objection  was 
taken  as  to  parol  proof  being  given  of  what 
transpired  on  the  trial  at  Whitestown  in  Mar. , 
1826,  unless  the  Nisi  Prius  record  and  posted 
were  produced.  The  judge  overruled  the  ob- 
jection, on  the  ground  that  evidence  had  been 
given  already  by  both  parties  of  that  trial,  and 
that  the  objection  came  too  late  ;  he  however 
reserved  the  question  for  this  court. 

*The  jury,  under  the  direction  of  the  [*596 
judge,  found  a  verdict  for  the  plaintiff  for 
$825,  subject  to  the  opinion  of  this  court  on  the 
points  reserved. 

Mr.  E.  Allen,  for  plaintiff.  The  judgments 
obtained  before  the  justice  in  the  suits  alleged 
to  be  malicious,  are  not  evidence  of  probable 
cause  either  conclusive  or  prima  facie,  obtained 
as  they  were  under  the  circumstances  alleged 
in  the  declaration  and  proved  on  the  trial.  The 
plaintiff  had  no  opportunity  to  gainsay  the 
claims  set  up  against  him.  In  the  case  of  Whit- 
ney v.  Peckham,  15  Mass.,  243,  it  was  held  that 
a  conviction  before  a  magistrate  was  conclusive 
evidence  of  probable  cause  ;  but  that  was  a 
criminal  case  and,  therefore,  supposed  to  be 
distinguishable  from  the  present. 

The  production  of  the  Nisi  Prius  roll  and 
postea  of  the  former  trial  was  unnecessary  after 
the  defendant  had  examined  witnesses  as  to 
what  transpired  on  that  trial.  If,  however,  the 
non-production  of  them  was  a  defect  in  the  tes- 
timony it  is  now  supplied,  and  the  counsel  pro- 
duced the  papers.  This  is  admissible;  for  the 
court  will  not  send  back  the  cause  for  a  new  trial 
if  evidence  resting  in  records  and  which  can- 
not be  controverted  is  produced  on  the  argu- 
ment. 3  Johns.  Cas.,  125;  2  Cai.,  224;  2 
Johns.,  46. 

The  judge  correctly  excluded  the  testimony 
offered  of  what  the  witnesses  testified  to  before 
the  justice;  had  the  witnesses  been  dead,  or  had 
the  defendant  been  a  witness  in  a  criminal  pros- 
ecution charged  to  be  malicious,  then  evidence 
of  the  testimony  of  the  witnesses  or  of  the  party 
would  have  been  admissible,  but  not  other- 
wise. Bull.  N.  P.,  14. 

Mr.  S.  Beardsley,.  for  defendant.  On  the 
face  of  the  declaration,  it  appearing  that  judg- 
ments were  rendered  for  the  defendant  here  in 
the  suits  before  the  justice,  it  is  manifest  that 
there  was  no  want  of  probable  cause;  without 
proof  of  the  claims  of  the  plaintiff  in  those 
suits,  there  could  have  been  no  recoveries. 
Those  judgments  are  conclusive  evidence  of 
probable  cause;  15  Mass.,  243  ;  and  it  cannot 
vary  the  conclusion  whether  the  judgment  ren- 
dered was  in  a  criminal  or  in  a  civil  suit.  The 
case  of  Reynolds  v.  Kennedy,  1  Wils.,  232,  was 
a  condemnation  under  the  excise  laws  ;  and 
there  *it  was  held,  because  judgment  [*597 
was  given  for  the  complainant,  that  the  prose- 
cution was  not  malicious.  The  fact  of  the  party 
appealing,  and  judgments  being  subsequently 
rendered  in  his  favor  in  the  C.  P.,  does  not  af- 
fect the  question  of  probable  cause  for  origin- 
ally bringing  the  suits.  There  may  have  been 
malice  in  this  case,  but  malice  is  not  proof  of 
want  of  probable  cause.  10  Johns.,  106.  The 
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judge  erred  in  receiving  testimony  of  what 
transpired  on  the  former  trial  between  the  par- 
ties, without  requiring  the  production  of  the 
•postea,  and  in  refusing  proof  of  the  evidence 
on  which  the  judgments  were  rendered.  The 
damages  were  excessive. 

By  the  Court,  Marcy,  J.  In  the  examina- 
tion of  the  plaintiff's  witnesses  and  their  cross- 
examination  by  the  defendant,  allusions  had 
been  made  to,  and  something  said  about  a  trial 
and  the  matters  involved  therein  which  had  pre- 
viously taken  place  between  these  parties  at  a 
Circuit  Court  in  Oneida  Co.  When  the  record 
and  postea  in  that  suit  were  called  for  to  ascer- 
tain what  was  the  issue  therein,  the  judge  con- 
sidered that  so  much  had  already  been  said  by 
both  parties  as  to  that  matter,  that  the  produc- 
tion of  them  had  been  dispensed  with,  and  that 
what  was  in  issue  might  be  shown  by  parol. 
The  defendant  objected  to  this  decision  then, 
and  now  makes  it  a  point  on  the  argument. 
The  objection,  if  well  taken  at  the  circuit,  is 
now  removed  by  the  production  of  the  papers. 
3  Johns.  Cas.,  125;  2  Cai.,  224;  2  Johns.,  46. 
The  principal  questions  to  be  settled  are,  1. 
"Were  the  judgments  against  the  plaintiff  in  the 
justice's  court  conclusive  evidence  of  probable 
cause?  2.  Was  there  a  sufficient  want  of  prob- 
able cause  shown  by  the  plaintiff  in  this  suit? 
The  facts  proved  by  the  plaintiff  make  out  a 
very  strong  case  of  malicious  and  vexatious 
prosecution,  and  it  would  be  a  matter  of  regret 
if  any  inflexible  rule  of  law  stood  in  the  way  of 
a  proper  remedy  for  the  party  injured.  It  is  a 

feneral  principle  that  the  suit  alleged  to  have 
een  malicious  must  have  been  terminated  in 
favor  of  the  defendant  therein,  and  this  fact 
must  appear  on  the  face  of  the  declaration. 
The  suits  complained  of  in  this  case  as  mali- 
cious were  instituted  in  a  justice's  court,  and 
the  plaintiff  there  was  successful ;  but  the  de- 
598*]  fendant  *brought  appeals  on  them  and 
prevailed  in  the  C.  P.  The  appeals  were  fur- 
ther proceedings  in  the  same  suits,  and  the 
judgments  ultimately  rendered  in  favor  of  the 
defendant  below  in  the  appeal  causes  are  deter- 
minations that  satisfy  the  rule  of  law,  which 
requires  that  the  suits  alleged  to  be  malicious 
should  be  decided  in  favor  of  the  plaintiff  in 
the  action  for  malicious  prosecution. 

It  is  said,  however,  that  the  recovery  by  the 
plaintiff  before  the  magistrate  is  conclusive  evi- 
dence of  probable  cause.  This  position  is  fully 
warranted  by  the  case  of  Whitney  v.  Peckham, 
15  Mass.,  243.  It  is  fairly  to  be  inferred,  I 
think,  from  the  report  of  mat  case,  that  it  was 
not  much  considered.  No  arguments  of  coun- 
sel are  given,  and  nothing  is  said  by  the  court; 
all  we  learn  is  that  the  nonsuit  was  confirmed, 
which  was  directed  by  the  judge  who  tried  the 
cause,  he  holding  that  the  conviction  before 
the  magistrate,  acting  on  a  matter  within  his 
jurisdiction,  was  conclusive  evidence  of  prob- 
able cause.  The  only  case  referred  to  in  sup- 
port of  this  decision  is  Reynolds  v.  Kennedy, 
1  Wils. ,  232.  It  is  to  be  presumed  that  the  Su- 
preme Court  of  Mass,  had  no  other  views  than 
those  contained  in  that  case,  and  that  it  was 
not  intended  by  them  to  establish  any  princi- 
ples different  from  those  found  therein.  The 
case  of  Reynolds  v.  Kennedy  was  well  consid- 
ered; it  was  twice  argued,  and  the  opinion  of 


court  given  after  mature  advisement.  It  is  to 
be  considered  as  a  highly  respectable  authority 
for  what  it  professes  to  establish.  The  entire 
view  of  the  court  in  that  case  appears  to  me  to 
be  presented  in  the  last  sentence  of  the  opinion 
delivered  by  Ch.  J.  Lee;  he  says:  "  Upon  the 
whole,  we  think  the  plaintiff  himself  has  shown 
by  his  declaration  that  the  prosecution  was  not 
malicious,  because  the  sub-commissioners  gave 
judgment  for  the  defendant,  and  therefore  we 
cannot  infer  any  malice  in  him."  It  is  nowhere 
said  in  the  case,  that  under  no  circumstances 
could  malice  be  inferred  if  any  inferior  tribu- 
nal had  given  judgment  in  favor  of  the  prose- 
cutor of  a  suit  said  to  be  malicious.  Such  is 
not  the  necessary  inference,  and  Eyre,  as  Baron 
of  the  Exchequer,  thinks  that  the  expressions 
of  Ch.  J,  Lee  should  have  been  a  little  varied, 
and  if  varied  as  he  thought  they  ought  to  be, 
*thev  would  in  my  judgment  seem  to  [*591> 
repel  the  inference  that  the  condemnation  of 
the  sub-commissioners  was  conclusive  upon  the 
question  of  probable  cause.  He  was  of  opin- 
ion that  instead  of  saying,  as  Ch.  J.  Lee  did, 
that  "we  cannot  infer  malice,"  it  would  have 
been  more  correct  to  say,  "  we  will  infer  that 
there  was  probable  cause  for  prosecuting  the 
brandy  to  condemnation."  1 T.  R.,  505,  506. 

We  have  an  allusion  to  this  case  of  Reynold* 
v.  Kennedy  in  the  opinion  of  Ld.  Mansfield  and 
Ld.  Loughborough,  in  the  celebrated  case  of 
Johnstone  v.  Sutton,  which  shows  that  they 
viewed  it  much  in  the  same  light  as  Baron 
Eyre  had  done.  They  say,  that  whether  the 
circumstances  alleged  to  show  probable  cause 
or  not  are  true  and  exist,  is  a  matter  of  fact:  but 
whether  supposing  them  true  they  amount  to 
a  probable  cause,  is  a  question  of  law;  and 
upon  this  distinction  proceeded  the  case  of 
Reynolds  v.  Kennedy,  1  T.  R.,  545.  Taking  that 
case  as  presented  by  the  report,  and  as  ex- 
plained by  the  learned  judges  to  whom  I  have 
referred,  it  seems  to  be  no  more  than  this,  that 
if  it  appears  by  the  plaintiff's  own  declaration 
that  the  prosecution  which  he  charges  to  have 
been  malicious  was  before  a  tribunal  having 
jurisdiction,  and  was  there  decided  in  favor  of 
the  plaintiff  in  that  court,  nothing  appearing 
to  fix  on  him  any  unfair  means  in  conducting 
the  suit,  the  court  will  regard  the  judgment 
in  favor  of  the  prosecution  satisfactory  evi- 
dence of  probable  cause.  The  question  seems 
to  have  been,  what  was  sufficient,  rather  than 
what  was  conclusive  evidence  of  probable 
cause. 

The  case  now  before  us  is  very  different. 
Though  the  plaintiff  admits  in  his  declaration, 
that  the  suits  instituted  before  the  magistrate 
by  the  defendant  were  decided  against  him,  he 
sufficiently  countervails  the  effect  of  that  ad- 
mission by  alleging  that  the  defendant,  well 
knowing  that  he  had  no  cause  of  action,  and 
that  the  plaintiff  had  a  full  defense,  prevented 
the  plaintiff  from  procuring  the  necessary  evi- 
dence to  make  out  that  defense  by  causing  him 
to  be  detained  a  prisoner  until  the  judgments 
were  obtained;  and  by  alleging  that  the  impris- 
onment was  for  the  very  purpose  of  preventing 
a  defense  to  the  actions.  We  are  asked  by  the 
defendant  to  look  at  the  plaintiff's  declaration, 
and  to  say  there  was 'evidence  of  prob-[*6OO 
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able  cause  because  it  appears  therein  that  the 
magistrate  gave  judgments  in  his  favor,  when 
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the  plaintiff  at  the  same  time  that  he  confesses 
that  fact,  alleges  it  to  be  the  result  of  the  ma- 
licious vexations  and  oppressive  acts  of  the  de- 
fendant in  designedly  depriving  him  of  the  op- 
portunity and  necessary  means  to  defeat  the 
unfounded  prosecutions.  When  the  court  look 
at  the  declaration  for  evidence  of  probable 
cause,  they  must  assume  that  the  whole  of  it 
will  or  can  be  proved;  and  thus  viewing  it,  can 
we  say  that  it  is  like  the  declaration  in  the  case 
of  Reynolds  v.  Kennedy,  felo  dese?  Can  we  be- 
lieve that  the  declaration  in  that  case  would 
have  been  considered  by  the  court  as  furnish- 
ing evidence  of  probable  cause,  if  it  had  shown 
in  addition  to  the  condemnation  of  the  brandy 
by  the  sub-commissioners  that  the  defendant 
knew  that  the  brandy  was  not  subject  to  be 
condemned,  and  that  the  plaintiff  had  the 
means  of  proving  that  fact,  but  was  prevented 
from  doing  so  by  the  wrongful  acts  of  the  de- 
fendant? I  cannot  think  it  would  have  been  so 
viewed.  Taking  all  the  allegations  in  the  dec- 
laration in  this  case  for  true,  I  cannot  believe 
we  are  required  or  warranted  to  infer  that  there 
was  probable  cause  for  the  suits  that  were  in- 
stituted by  the  defendant  before  the  magistrate. 

If  we  look  beyond  the  declaration  to  the  evi- 
dence, we  see  an  iniquitous  abuse  of  the  process 
of  the  law  to  accomplish  an  illegal  purpose. 
When  the  warrants  were  issued  against  the 
plaintiff  he  was  in  Onondaga  Co.,  and  the  de- 
defendant  engaged  the  constable  to  decoy  him 
within  Oswego  so  that  he  might  be  arrested. 
He  was  taken  a  great  distance  from  his  friends 
before  a  magistrate,  where,  by  reason  of  being 
a  stranger,  he  was  unable  to  procure  the  requi- 
site bail  to  entitle  him  to  an  adjournment. 
After  the  arrest,  the  defendant  went  to  a  per- 
son on  whom  he  supposed  the  plaintiff  would 
be  likely  to  call  for  assistance,  and  attempted 
to  purchase  his  silence,  at  the  same  time  con- 
fessing that  he  had  got  the  plaintiff,  and  in- 
tended to  train  him  until  he  gave  up  the  ver- 
dict which  had  been  obtained  in  the  Supreme 
Court.  After  stating  that  he  had  recovered 
judgments,  and  for  what  cause,  he  observed  in 
answer  to  a  question,  if  they  were  not  obtained 
for  the  same  property  that  had  been  set  off  in 
6O1*]  the  former  *suit,  "If  it  is,  that  is  my 
business."  It  is  proper  to  remark,  that  the  de- 
fendant in  this  conversation  did  complain  of 
the  plaintiff's  conduct,  alleging  that  he  had  re- 
covered for  the  land,  and  at  the  same  time 
wanted  to  keep  what  he  had  paid  him  for  it. 

Immediately  after  judgments  were  rendered 
against  the  plaintiff  on  the  three  warrants  on 
which  he  was  first  brought  before  the  magis- 
trate, a  fourth  warrant  was  issued,  a  judgment 
obtained  for  money  paid,  and  the  plaintiff 
committed  to  jail  on  an  execution  issued  there- 
on. This  judgment  was  obtained  on  a  claim 
for  money  paid,  which  was  allowed  to  the  de- 
fendant as  a  set-off  on  the  trial  of  the  cause  in 
which  the  plaintiff  obtained  a  verdict,  against 
him  at  Whitestown.  There  is  no  substantial 
allegation  in  the  declaration  which  was  not 
proved.  The  evidence  exhibits  a  case  of  fla- 
grant oppression.  If  the  declaration  does  not 
show  want  of  probable  cause,  there  is  abun- 
dant proof  of  the  want  of  it  in  the  testimony. 

The  defendant  offered  to  show  by  the  jus- 
tice, by  way  of  making  out  probable  cause,  the 
evidence  on  which  the  judgments  were  ren- 
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dered.  This  was  objected  to  by  the  plaintiff, 
and  overruled  by  the  judge.  The  defendant 
contends  that  there  was  error  in  this  decis- 
ion. Where  the  prosecution  alleged  to  have- 
been  malicious  was  for  a  crime  and  the  de- 
fendant was  a  witness,  he  was  allowed  to- 
show  what  was  his  testimony.  Bull.  N.  P.r 
14;  Scott  v.  Wilson,  Cooke,  815 ;  Moodey  v. 
Fender,  2  Hayw.,  29.  But  I  apprehend  no  case 
can  be  found  sanctioning  the  course  proposed 
to  be  taken  on  the  trial  of  this  cause.  If  the 
defendant  wished  to  show  probable  cause,  he 
should  have  done  it  otherwise  than  by  proving 
by  the  magistrate  what  had  been  proved  before 
him  when  the  defendant  procured  the  judg- 
ments against  the  plaintiff. 

It  is  true  that  the  jury  gave  liberal  damages, 
but  the  conduct  of  the  defendant  was  such  as 
seemed  to  call  for  strong  reprobation.  The 
sacred  functions  of  a  tribunal  of  justice  were 
perverted  to  the  purposes  of  private  oppression. 
He  who  is  proved  guilty  of  this  desecration 
should,  for  example's  sake,  meet  with  unstinted 
justice. 

Judgment  for  the  plaintiff. 

Cited  in— 6  Wend.,  420 ;  24  Wend.,  15 :  11  Hun,  237  ; 
14  Hun.  463;  40  Barb.,  455 ;  41  Barb.,  299;  16  How. 
Pr.,  262  ;  1  Abb.  Pr.,  365 :  2  Abb.  Pr.,  4 ;  4  Duer,  656  ; 
40  Super,  51 ;  10  Minn.,  360. 


*!N  THE  MATTER  OF  JOHN  M.  WHIG-  [*6O2 
LEY,  an  Insolvent  Debtor. 

Aliens —  Who  Are — Not  Entitled  to  Discharge  as 
Insolvent  Debtor. 

A  foreigner  who  has  resided  in  this  State  and 
transacted  business  as  a  commission  merchant  for 
seven  years,  and  then  returns  home,  taking  with 
him  his  effects,  and  uncertain  whether  he  will  re- 
turn or  not,  loses  his  character  of  an  inhabitant ; 
so  that,  though  he  returns  to  this  State  after  a  so- 
journing of  only  three  weeks  in  his  native  land,  he 
is  not  entitled  to  be  discharged  as  an  insolvent  debt- 
or, if,  after  his  return,  he  engages  in  no  business, 
and  his  residence,  after  his  return,  is  merely  of  a 
temporary  nature. 

Citations— 1  R.  L.,  463.  sec.  6 ;  Jacob  Law  Diet., 
tit.  Inhabitants ;  Vattel,  162;  20  Johns.,  210,  211 ;  Z 
Cai.,  318 ;  1  Wend.,  43. 

riERTIORARI  to  the  Recorder  of  N.  Y.  to 
\J  send  up  the  petition  of  the  insolvent  for  & 
discharge  under  the  Act  to  Abolish  Imprison- 
ment for  Debt,  and  the  proceedings  thereon, 
with  all  things  touching  the  same.  The  Re- 
corder returned  that  June  17,  1828.  the  insolv- 
ent presented  his  petition,  with  the  usual  ac- 
companying papers,  amongst  which  was  an 
affidavit  that  the  insolvent  was  "an  inhabitant, 
actually  residing  within  the  City  and  County 
of  New  York;  "  upon  which  he  made  an  order 
for  the  creditors  to  show  cause,  why  a  dis- 
charge should  not  be  granted.  On  the  day  of 
showing  cause,  the  insolvent  was  examined  on 
the  part  of  the  creditors,  and  testified  that  he 
was  a  native  of  England  ;  that  he  came  to  N. 
Y.  in  1821,  commenced  the  business  of  a  com- 
mission merchant,  and  continued  in  the  same 
until  the  fall  of  1827,  when  he  became  embar- 
rassed and  unable  to  pay  his  debts,  and  deter- 
mined to  leave  this  country  for  England, where 
his  creditors  resided.  In  the  spring  of  1828  he 
accordingly  went  to  England,  taking  with  him 
his  books  of  account,  it  being  uncertain  wheth- 

WEND.  4. 


1830 


STEPHENS  v.  BEARD. 


er  he  would  return  or  not.  After  remaining  in 
England  about  three  weeks,  he  left  there  for 
N.  Y.,  and  arrived  May  12,  1828,  intending  to 
proceed  to  Canada  to  reside;  where  he  had 
hopes  of  receiving  consignments  of  goods  from 
England.  He  purposed  to  have  gone  to  Canada 
in  July,  1828  ;  his  arrangements  as  to  going 
there,  however,  were  of  such  a  character  that 
he  could  consistently  have  gone  into  business 
elsewhere,  had  a  favorable  opening  presented. 
He  left  his  books  of  account  in  England,  and 
on  his  arrival  in  May,  possessed  no  funds  and 
6O3*]  engaged  *in  no  business.  He  took  board 
at  Brooklyn,  waiting  until  he  should  be  ad- 
vised of  the  arrival  of  the  expected  goods  in 
Canada.  In  the  beginning  of  June,  he  was  ar- 
rested for  debt  in  Brooklyn,  and  gave  bail;  he 
then  came  to  N.  Y.,  where  another  writ  was 
served  upon  him;  he  was  again  bailed,  and  re- 
mained and  boarded  in  N.  Y.  until  he  present- 
ed his  petition.  Upon  these  facts  appearing, 
the  counsel  for  the  creditors  objected  to  the  in- 
solvent's being  discharged,  on  the  ground  that 
he  was  not  an  inhabitant  of  N.  Y.  The  Re- 
corder decided  that  the  insolvent  had  not 
changed  his  residence  in  N.  Y.  by  going  to 
England,  and  that  at  the  time  of  presenting 
the  petition  he  could  not  be  considered  as  hav- 
ing a  residence.within  the  meaning  of  the  Act, 
in  any  place  other  than  N.  Y.,  and  thereupon, 
after  assignment,  granted  a  discharge. 

Mr.  D.  Graham,  for  creditors. 

Mr.  J.  Edwards,  for  insolvent. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  arising  in  this  case  upon  the  return  of 
the  Recorder  of  N.  Y.  to  the  certiorari  is, 
whether  the  insolvent  was  an  inhabitant  of  the 
City  and  County  of  N.  Y. 

Every  person  applying  for  a  discharge  must 
make  his  application  in  the  county  of  which 
he  may  be  an  inhabitant,  or  within  which  he 
may  be  imprisoned.  1  R.  L.,  463,  sec.  6.  The 
question  is,  was  Wrigley  an  inhabitant  of  N. 
Y.  within  the  meaning  of  the  Act? 

An  "inhabitant"  is  defined  by  Jacob  to  be  a 
dweller  or  householder.  The  word  "inhabit- 
ants" includes  tenants  in  fee  simple,  for  life, 
years,  at  will,  and  he  who  has  no  interest,  but 
only  his  habitation  and  dwelling.  Jac.  Law 
Diet.,  tit.  Inhabitant.  Inhabitants,  says  Vat- 
tel,  p.  162,  as  distinguished  from  citizens,  are 
strangers  who  are  permitted  to  settle  and  stay 
in  the  country  ;  bound  by  their  residence  to  the 
society,  they  are  subject  to  the  laws  of  the  State 
while  they  reside  there,  &c.  Webster,  in  his 
dictionary,  defines  an  inhabitant  to  be  a  dwell- 
er, one  who  dwells  or  resides  permanently  in 
a  place,  or  who  has  a  fixed  residence  as  dis- 
<iO4*]  tinguished  from  an  *occasional  lodger 
or  visitor  ;  as  the  inhabitants  of  a  house  or  cot- 
tage, the  inhabitants  of  a  town,  city  or  State. 
Webs.  Diet. 

In  Roosevelt  v.  Kellogg,  20  Johns.,  210, 211,  a 
resident  of  a  place  is  said  to  be  synonymous 
with  an  inhabitant,  "one  that  resides  in  a 
place  ;"  and  in  The  Matter  of  Fitzgerald,  a  resi- 
dent within  within  the  State  was  held  to  be 
one  who  had  not  a  mere  residence  of  a  tem- 
porary nature,  but  one  of  a  permanent  and 
fixed  character.  2  Cai.,  818.  In  the  recent 
case  of  The  Matter  of  Thompson,  1  Wend.,  48, 
a  distinction  was  supposed  to  exist  between 
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residence  and  domicil,  the  latter  being  a  resi- 
dence with  an  intention  of  always  remaining  ; 
and  the  former  was  in  that  case  considered  ap- 

Elicable,  where  an  American  citizen  resided  in 
cotland  more  than  two  years,   transacting 
commission  business  there,  though  he  had  ex- 
pressed an  intention  to  return. 

In  this  case,  it  seems  to  me  that  Wrigley, 
from  1821  to  1827,  was  an  inhabitant  of  N.  Y. 
In  1828  he  abandoned  the  country,  and  took 
with  him  his  effects,  without  any  intention  of 
returning ;  he  was  no  longer  an  inhabitant. 
When  he  returned  to  N.  Y.  in  May,  he  was  a 
mere  sojourner  or  lodger ;  he  was  not  an  in- 
habitant in  any  sense. 

1  think  the  recorder  erred,  and  hit  proceedings 
should  be  vacated. 

Affirmed— 8  Wend.,  134. 

Cited  In— 19  Wend..  13 ;  4  Laos..  161 ;  4  Barb..  Wl :  16 
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Contracts— Part  Performance— Set-Off. 

Compensation  for  the  part  performance  of  a  con- 
tract by  a  defendant  cannot  be  set  off  against  the 
damag-es  of  the  plaintiff  occasioned  by  the  non-per- 
inance  of  the  residue :  and  it  was  accordingly  holdon 
where  one  party  agreed  to  saw  by  a  given  time 
300,000  feet  of  boards,  at  a  stipulated  price  per  1.- 
000  feet,  and  failed  to  saw  the  whole  quantity,  that 
though  he  had  sawed  144,000  feet,  which  had  been 
received  by  the  other  party,  that  a  compensation 
for  the  quantity  sawed  could  not  be  set  off  turainst 
the  claim  for  damages  for  the  omission  to  saw  the 
residue. 

Citations— 12  Johns.,  165;  13  Johns..  94,350;  Mont. 
Set-off,  17 ;  2  Johns.  Dig.,  355. 

THIS  was  an  action  of  assumpsti,  tried  at  the 
Chenango  Circuit  in  December.  1828.  be- 
fore the  Hon.  Samuel  Nelson,  one  of  the  Cir- 
cuit Judges. 

*The  defendant  contracted,  June  I,  f*6O5 
1827,  to  saw  such  a  quantity  of  logs  for  the 
plaintiff  by  April  1st  then  next  as  would  make 
300,000  feet  of  boards,  for  which  the  plaint- 
iff agreed  to  pay  $2  per  1,000  feet ;  the  logs 
to  be  furnished  by  the  plaintiff.  By  Dec.  1, 
1827,  the  defendant  had  sawed  144,000  feet, 
which  were  accepted  by  the  plaintiff  ;  but  the 
defendant  then  refused  to  saw  any  more  for 
the  plaintiff,  although  a  sufficient  quantity  of 
logs  were  furnished  by  the  plaintiff  to  have 
enabled  the  defendant  to  have  completed  his 
contract.  The  plaintiff  brought  his  action  to 
recover  damages  for  the  non-performance  of 
the  contract,  and  obtained  a  verdict  of  $194. 

A  motion  was  made  for  a  new  trial  on  vari- 
ous grounds,  and  amongst  others,  for  misdi- 
rection by  the  judge,  and  that  the  damages 
found  were  not  warranted  by  the  evidence. 
The  charge  of  the  judge  was  sustained  by  the 


NOTE.— Entire  contract.*. 

Where  the  contract  ia  entire,  full  ptrformanee  <•  a 
condition  prMtdMito  a  recovery.— Exceittinn*.  See 
M' Mil  Inn  v.  Vanderlip.  IS  Johns.,  165  nnft ;  Lanartry 
v.  Parks,  8  Cow.,  63,  note.  See,  also,  Aljrer  v.  van- 
derpoel,  34  Super.  Ct.,  161 ;  McNeaJ  v.  Clement,  2 
Supin.  Ct.  (T.  &  C.).  383 ;  Nolan  v.  Whitney.  12  Week- 
ly Dig.,  421 ;  Talraaffe  v.  White,  35  Super.  Ct.  (J.  if 
S.),  218 ;  Hainan  v.  Cameron,  1  Weekly  Diff.,  108 ; 
Anderson  v.  West,  :«s  SUJXT.  ("t.,  441 ;  Butler  v.  But- 
ler, 77  N.  Y.,  472 ;  Isaacs  v.  N.  T.  Plaster  Works,  67 
N.V.,124. 
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court.  The  principal  question  arising  upon 
the  case  refers  to  the  right  of  the  defendant  to 
set  off  his  claim  for  the  boards  actually  sawed 
by  him,  against  the  claim  of  the  plaintiff  for 
damages.  In  reference  to  this  question  only, 
the  case  is  reported. 

Messrs.  R.  Monell  and  J.  A.  Collier,  for 
defendant. 

Mr.  J.  Clapp,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  If  the  de- 
fendant was  entitled  to  an  allowance  in  this 
action,  by  way  of  offset  or  otherwise,  for  saw- 
ing the  144,000  feet  of  boards,  which  were  act- 
ually delivered  to  the  plaintiff,  in  part  per- 
formance of  this  contract,  then  the  verdict  is 
against  evidence  as  to  the  quantum  of  damages. 

The  contract  of  the  defendant  was  entire  to 
saw  300,000  feet  of  boards  for  the  plaintiff  be- 
fore Apr.  1,  1828,  at  $2  per  thousand  feet.  It 
is  admitted  that  the  plaintiff  did  everything 
which  it  was  incumbent  upon  him  to  do  to  en- 
able the  defendant  to  perform,  and  that  the  de- 
fendant was  not  prevented  from  performing 
by  any  inevitable  accident.  His  mill  was  capa- 
ble or  sawing  the  whole  quantity  within  the 
time  limited.  But  after  he  had  sawed  144,000 
feet  for  the  plaintiff,  he  ceased  sawing  for  him 
6O6*]  and  sawed  for  himself  *and  other  per- 
sons. The  question  is  whether,  in  an  action 
brought  against  him  upon  this  contract  to  re- 
cover damages  for  his  neglect  to  saw  the  res- 
idue of  the  boards,  the  defendant  is  entitled  to 
compensation,  by  way  of  offset  or  in  mitiga- 
tion of  damages,  for  his  work  and  labor  in 
sawing  the  144,000  feet  which  were  actually 
delivered. 

That  the  defendant  could  not  have  main- 
tained an  action  against  the  plaintiff,  either  on 
the  special  agreement  or  for  work,  labor  and 
services,  for  what  he  had  done  in  part  per- 
formance of  his  contract,  there  can  be  no  ques- 
tion. The  contract  was  entire,  and  an  entire 
performance,  unless  prevented  or  excused  by 
the  plaintiff,  was  indispensable  to  any  right  of 
action,  in  any  form,  on  his  part.  M'MiUan  v. 
Vanderlip,  12  Johns.,  165  ;  Jennings  v.  Camp, 
13  Johns.,  94  ;  Ketchum  v.  Evertson,  13  Johns., 
359,  and  authorities  cited  in. those  cases. 

If  the  defendant  could  not  maintain  an  ac- 
tion for  those  services,  he  could  not  offset 
them  in  any  suit  brought  by  the  plaintiff 
against  him  ;  for  no  demand  can  be  offset  at 
law,  upon  which  an  action  at  law  cannot  be 
maintained.  Mont.  Set-off,  17,  etseq.;  2  Johns. 
Dig.,  355,  and  cases  referred  to. 

Upon  what  principle  then,  and  in  what  man- 
ner is  the  defendant  to  be  allowed  the  benefit 
of  his  partial  performance  1  The  plaintiff 
claims  damages  for  the  neglect  or  refusal  of 
the  defendant  to  saw  the  156,000  feet  of  boards, 
parcel  of  the  300,000  feet  which  he  had  agreed 
to  saw.  The  defendant  admits  the  violation 
of  his  contract,  and  that  so  far  as  the  156,000 
feet  are  concerned,  the  plaintiff  had  sustained 
damages  by  his  non-performance,  at  least  to 
the  amount  of  $100.  But  then,  he  says,  "I 
performed  the  residue  of  the  contract  and  sawed 
for  him  144,000  feet,  my  services  in  doing 
which  were  worth  to  him  $2  per  thousand  feet, 
by  his  own  admission,  and,  in  estimating  his 
damages  in  consequence  of  my  partial  non-per- 
formance, the  benefit  received  by  him  from  my 
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partial  performance  is  to  be  taken  into  account 
and  to  be  deducted.  This  reasoning  must  be 
fallacious.  The  fallacy,  I  apprehend,  is  this : 
The  action,  though  in  form  it  alleges  an  entire 
breach  of  the  contract,  is,  in  fact,  for  the  omis- 
sion *of  the  defendant  to  saw  the  156,-  [*6O7 
000  feet,  and  the  claim  for  damages  is  confined 
to  that.  The  defendant  has  the  benefit  of  his 
partial  performance  ;  having  been  accepted  by 
the  plaintiff,  it  is  pro  tanto  an  answer  to  his 
action,  and  leaves  the  parties  in  the  same  con- 
dition as  though  the  contract  had  been  to  saw 
156,000  feet,  and  had  been  entirely  unper- 
formed. The  defendant  cannot,  in  this  indi- 
rect manner  recover  for  services  which,  by  the 
established  principles  of  law,  he  cannot  recover 
for  directly. 

If  this  claim  is  excluded,  the  damages  given 
are  fully  warranted  by  the  evidence. 

/  am  of  opinion  that  the  motion  for  a  new  trial 
s7iould  be  denied. 


Cited  in— 5  Den.,  408  ;  4  Paige,! 
4  Barb.,  44 ;  3  E.  D.  S.,  656. 
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BANK  OF  CHENANGO  v.  OSGOOD  ET  AL. 

Joint  Debtor — Covenant  Not  to  Sue. 

A  covenant  not  to  sue  one  of  four  joint  debtors 
is  not  a  release  of  the  others,  where  such  covenant 
is  entered  into  by  the  consent  of  the  others,  and 
where  they  have  agreed  not  to  plead  it  in  bar  to  an 
action  against  them  on  the  original  cause  of  action. 

Citations— 8  T.  R.,  168, 171 ;  2  Salk.,  575 ;  1  Cow.,  122 ; 
8  Johns.,  54 ;  8  Cow.,  192 ;  13  Johns.,  322. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit  in  Sep.,  1828,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

Osgood  and  three  others  were  the  indorsers 
of  a  bill  of  exchange,  drawn  by  Gilbert  F. 
Jones  on  a  banking  company  in  London,  for 
£2,000  sterling,  dated  in  Jan.,  1824,  payable  30 
days  after  sight,  which  was  purchased  by  the 
plaintiffs  and  negotiated  by  them.  It  was  re- 
turned protested,  and  the  plaintiffs  took  it  up 
in  June,  1824,  paying  $11,680,  including  dam- 
ages, &c.  When  notice  of  non-acceptance  was 
received,  the  indorsers  were  called  upon  for 
payment,  and  May  4,  1824,  made  their  note  to 
the  plaintiffs  for  $11,000,  which  was  renewed 
Aug.  6.  1824,  payable  in  90  days.  Feb.,  1828, 
this  suit  was  commenced,  in  which  the  plaint- 
iffs claimed  to  recover  the  balance  due  on  the 
above  indebtedness,  and  obtained  a  verdict  for 
$3,147.92,  subject  to  the  opinion  of  this  court 
upon  the  following  facts: 

*May  4, 1824,  when  the  first  note  for  [*6O8 
$11,000  was  made,  two  instruments  in  writing 
were  executed  between  the  parties:  the  first  by 
the  plaintiffs,  by  which,  after  reciting  the  mak- 
ing, indorsing  and  protest  of  the  bill  of  ex- 
change, the  making  of  the  note  of  $11,000,  and 
the  giving  of  a  bond  and  warrant  of  attorney 
to  the  Bank,  as  collateral  security  by  Jones  the 
drawer  of  the  bill,  authorizing  the  confession 
of  a  judgment  for  $11,000,  it  was  agreed,  on 
the  part  of  the  Bank,  that  the  defendant  should 
have  the  control  of  the  judgment  against  Jones 
for  nine  months,  after  which  time  the  Bank  re- 
served the  right  to  collect  upon  the  judgment 
whatever  remained  unpaid  of  what  they  should 
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be  legally  liable  to  pay  upon  the  bill  of  ex- 
change for  principal,  interest,  damages  and 
costs.  They  further  agreed  that  the  note  of 
the  defendants  should  oe  continued  for  nine 
months,  if  they  desired  it,  and  that  if  the  Bank 
should  not  be  obliged  to  pay  the  whole  sum  of 
$11,000  on  account  of  the  bill  of  exchange, 
that  no  more  should  be  collected  of  defendants 
than  the  Bank  should  pay.  By  the  instrument 
executed  by  the  defendants,  it  was  agreed  that 
if  $11,000  should  not  be  sufficient  to  indemnify 
the  Bank  on  account  of  the  bill,  the  deficiency, 
whatever  it  might  be,  should  be  paid  and  made 
up  by  the  defendants.  In  Jan. ,  1825,  an  exe- 
cution was  issued  on  the  judgment  against 
Jones,  and  $7,250  made  by  virtue  thereof,  and 
subsequently  about  $1,000  more  were  made  out 
of  his  property.  After  this  sum  had  been  raised 
out  of  the  property  of  Jones,  the  defendants 
Feb.  14,  1826,  entered  into  another  instrument 
in  writing,  under  their  hands  and  seals,  where- 
by, after  reciting  that  they  were  jointly  holden 
to  the  Bank  in  an  unpaid  balance  of  about 
$4,000  upon  the  bill  of  exchange  aforesaid,  and 
that  the  Bank  had  proposed  to  discharge  or 
covenant  not  to  sue  any  one  or  more  of  them 
who  should  pay  his  equal  one  fourth  part  of 
the  said  debt,  or  such  part  or  portion  thereof 
as  they  might  agree  to  receive  of  them  respect- 
ively for  such  share  or  portion,  the  defendants, 
for  the  purpose  of  enabling  themselves  sepa- 
rately to  settle  with  the  Bank,  without  impair- 
ing the  liability  of  those  who  did  not  settle  to 
pay  the  balance  that  might  remain  due  after 
such  settlement,  agreed,  as  well  with  one  an- 
6O9*]  other  *as  with  the  Bank,  that  the  Bank 
might  receive  of  any  one  or  more  of  them  such 
sum  as  they  might  think  fit  to  receive,  and  to 
discharge  or  covenant  not  to  sue  such  person  or 
persons  ;  and  that  such  discharge  or  covenant 
should  not  be  deemed  or  taken  to  be  a  release 
of  the  others  for  any  sum  beyond  the  one  fourth 
part  of  the  amount  due  to  the  Bank,  but  should 
only  be  deemed  payment  of  such  part;  and  that 
they  would  not  plead  such  release  or  covenant 
in  bar  to  any  action  to  be  brought  against  them 
by  the  Bank,  but  merely  insist  on  the  same  as 
payment  of  the  equal  portion  of  the  party  set- 
tling; and  that  they  would  not  enforce  contri- 
bution against  the  party  settling.  On  the  same 
day  this  instrument  was  executed,  the  Bank, 
for  the  consideration  of  $750,  to  them  paid  by 
Daniel  Hatch,  one  of  the  defendants,  cove- 
nanted and  agreed  not  to  sue  or  prosecute  him 
upon  the  said  bill  of  exchange,  or  upon  any 
other  note  or  liability  growing  out  of  the  same, 
or  to  issue  any  execution  or  process  of  any  de- 
scription whatever  against  him  subjecting  him 
to  arrest,  and  that  such  demand  should  never 
be  claimed  of  him. 

The  defendants  insisted  :  1.  That  under  the 
agreements  of  May  4,  1824,  the  plaintiffs  were 
bound  to  show  the  amount  of  the  money  they 
had  been  obliged  to  pay  by  means  of  the  pro- 
test of  the  bill  of  exchange,  before  they  could 
be  entitled  to  recover  upon  the  m>te  of  $1 1 ,000; 
but  His  Honor,  the  Judge,  decided  that  the 
note  was  prima  facie  evidence  of  the  amount 
paid,  aud  that  if  the  defendants  contended  that 
the  amount  was  less,  the  onus  probandi  laid 
on  them.  After  this  decision  was  made,  a 
witness,  called  by  the  defendants  themselves, 
proved  that  the  amount  paid  by  the  Bank  ex- 
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jceeded$l  1,000.  2.  The  defendants  insisted  that 
]  the  covenant  not  to  sue  Hatch  released  all  the 
defendants.  This  objection  was  also  overruled. 
In  the  amount  claimed  by  the  plaintiffs  was 
an  item  of  £228  sterling  for  the  rate  of  exchange 
upon  the  bill  returned  protested.  This  was  ob- 
jected to  by  the  defendants,  but  allowed  by 
the  judge.  The  defendants  also  claimed  a  credit 
of  $600  received  by  the  plaintiffs  of  Jones;  but 
it  did  not  appear  that  any  direction  had  been 
given  by  Jones  as  to  the  *appropria-  f*6 1 0 
tion  of  the  money,  and  it  did  appear  that  the 
plaintiffs  credited  it  on  account  of  claims  they 
had  against  him  other  than  that  arising  upon 
the  bill  of  exchange.  The  defendants  also  of- 
fered to  prove  that,  by  virtue  of  the  execution 
issued  on  the  judgment  against  Jones,  prop- 
erty to  an  amount  sufficient  to  satisfy  the  whole 
of  the  judgment  was  levied  upon  by  the  sheriff 
of  Madison,  but  that  the  same  was  stolen  from 
the  possession  of  the  sheriff.  The  evidence  was 
excluded  by  the  judge,  on  the  ground  that  the 
judgment  being  collateral  to  the  note,  a  levy 
without  actual  satisfaction  was  no  defense  to 
the  note. 

The  first  count  in  the  declaration  described 
the  note  of  of  May  4, 1824,  for  $11,000,  as  made 
by  the  four  defendants  jointly,  in  compliance 
with  the  Act  of  Incorporation  of  the  plaintiffs, 
declaring  all  the  parties  to  a  note,  whether 
makers,  indorsers  or  guarantees,  to  be  joint 
makers  or  drawers,  and  requiring  them  to  be 
sued  and  declared  against  as  such.  The  note 
produced  was  drawn  by  Daniel  Hatch,  one  of 
the  defendants,  and  payable  to  the  other  de- 
fendants, and  indorsed  by  them.  The  defend- 
ants objected  to  the  note  being  read  in  evidence, 
on  the  ground  of  variance  from  that  described 
in  the  declaration,  but  the  objection  was  over- 
ruled. The  suit  was  commenced  against  all 
the  defendants.  Hatch,  however, was  returned 
not  found. 

By  the  Court,  Marcy,  J.  The  first  point 
raised  by  the  defendants  was  waived,  oral  least 
not  much  urged  on  the  argument.  The  mode 
of  declaring  against  both  drawers  and  indors- 
ers of  a  note  as  joint  makers,  is  not  only  au- 
thorized but  enjoined  by  the  16th  section  of 
the  Act  incorporating  the  plaintiffs;  a  valid  ex- 
ception cannot,  therefore,  be  taken  to  it.  The 
principal  difficulty  in  this  case  relates  to  the 
construction  to  be  given  to  the  covenant  en- 
tered into  by  the  plaintiffs  not  to  sue  Hatch. 
The  occasion  and  object  of  this  covenant  must 
be  considered  before  we  pronounce  upon  its 
legal  effect.  The  defendants,  as  appears  by  the 
recital  in  the  covenant,  were  indebted  to  the 
plaintiffs  in  a  balance  of  about  $4,000  on  a  bill 
of  exchange.  Hatch  having  paid  about  $750, 
the  plaintiffs  gave  him  a  covenant  not  to  sue 
*or  prosecute  nim  on  that  bill,  or  on  [*O11 
any  note  or  liability  growing  out  of  that  trans- 
action. Cotemporaneously  with  the  execution 
of  this  covenant  by  the  plaintiffs,  the  defend- 
ants entered  into  a  covenant  that  if  the  plaint- 
iffs did  receive  of  any  one  of  the  defendants 
the  equal  fourth  part  of  the  balance  which  was 
due.and  the  plaintiffs  should  discharge  such  de- 
fendant or  covenant  not  to  sue  him,  such  dis- 
charge or  covenant  should  not  be  taken  to  be  a 
release  of  the  other  defendants,  beyond  the 
amount  actually  paid  ;  and  they  further  cove- 
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nanted  not  to  plead  the  discharge  or  covenant 
which  might  be  given  by  the  plaintiffs  to  any 
defendant,  on  receiving  from  him  his  propor- 
tionate share  of  the  balance  due  on  the  bill  of 
exchange.  To  give,  as  we  are  now  asked  to  do, 
such  construction  to  the  covenant  not  to  sue 
Hatch  as  will  release  the  defendants  from  all 
liability  for  the  $4,000  balance,  and  every  part 
of  it, would  be  defeating  the  express  intention 
of  the  parties,  and  at  the  same  time  bar  the  re- 
covery of  a  demand  justly  due  to  the  plaintiffs. 
Such  a  result  could  not  have  been  contemplated 
by  them. 

A  covenant  not  to  sue  operates  as  a  release 
upon  the  principle  of  preventing  circuity  of 
action.  The  plaintiff  who,  in  violation  of  such 
covenant,  should  sue  and  recover,  were  it  not 
construed  as  a  release,  would  be  immediately 
answerable,  on  his  covenant  to  the  person  from 
whom  he  recovered,  for  the  full  amount  of  his 
recovery.  Such  would  not  be  the  case  here. 
The  plaintiffs  are  not  responsible,  on  their 
covenant  with  Hatch,  to  all  the  defendants  who 
now  wish  to  avail  themselves  of  a  pretended 
breach  of  it.  We  are  not,  in  this  case,  called 
on  to  give  it  the  operation  of  a  release,  because 
the  principle  of  preventing  circuity  of  action 
does  not  apply.  It  has  been" decided  that  where 
the  obligee  covenanted  not  to  sue  one  of  two 
joint  and  several  obligors,  and  if  he  did,  the 
covenant  should  be  a  release  of  the  demand 
as  against  the  obligor  with  whom  the  covenant 
was  made,  the  obligee  may  still  sue  the  other 
obligor.  8  T.  R.,  168.  In  giving  the  opinion 
in  the  case  of  Lacy  v.  Kynaston,  2  Salk.,  575, 
the  court  say,  "If  A  and  B  are  jointly  and  sev- 
erally bound  to  H,  and  H  covenants  with  A 
that  he  will  not  sue  him,  this  is  not  a  defea- 
612*]  sance  ;  for  still  there  is  a  remedy  *on 
the  bond  against  B  ;"  otherwise,  if  A  only  had 
been  bound,  for  then  such  covenant  excludes 
him  from  any  remedy  forever,  to  avoid  circu- 
ity of  action.  The  remark  made  by  this  court 
in  Jackson  v.  Stackhouse,  1  Cow. ,  122,  that  a 
covenant  not  to  sue  operates  as  a  release,  con- 
templates the  covenant  to  be  made  by  the  party 
having  the  right  to  sue,  with  all  the  parties 
liable  to  be  prosecuted.  This  observation, 
though  not  literally,  is  substantially  applicable 
to  the  case  of  Phelps  v.  Johnson,  8  Johns.,  54. 
It  is  true  that  the  covenant  in  that  case  was  not 
with  both  the  persons  liable  to  be  sued,  yet  it 
was  made  for  the  benefit  of  the  one  not  named 
in  it,  and  the  court  considered  it  available  to 
him,  because  he  might  sue  on  it,  using  the 
name  of  the  defendant  with  whom  it  was  made. 
He  was  in  effect  the  party,  because  he  was  the 
cestui  que  trust ;  and  his  equitable  interest  the 
court  felt  themselves  bound  to  protect. 

Have  the  defendants,  in  the  case  now  before 
the  court,  any  equities  growing  out  of  the  cove- 
nant with  Hatch  which  this  court  ought  to 
protect  ?  None  at  all.  If,  upon  strict  princi- 
ples of  law,  they  could  prevail  in  this  defense, 
equity  would  consider  it  unconscionable  and 
dishonest,  ind  on  that  ground  would  give  the 
plaintiffs  relief.  8  T.  R.,  171.  I  am  clearly  of 
opinion  that  the  covenant  not  to  sue  Hatch, 
without  being  taken  in  connection  with  the 
covenant  of  the  defendants,  explaining  that 
covenant  and  agreeing  not  to  avail  themselves 
of  it,  cannot  be  construed  as  a  release  of  all 
the  defendants  ;  and  if  we  view  it  in  that  con- 
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nection,  it  does  not  appear  to  me  that  the  great- 
est ingenuity  can  traise  a  doubt  upon  the  point. 

The  note  for  $11,000  was  given  to  the  plaint- 
iffs to  secure  them  for  their  liability  on  the  bill 
of  exchange,  which  the  defendants  had  nego- 
tiated to  and  procured  to  be  discounted  by  the 
plaintiffs.  The  judge  at  the  circuit  decided, 
that  from  the  agreement  which  the  parties  had 
entered  into  on  this  subject,  it  was  to  be  as- 
sumed that  the  liability  of  the  plaintiffs  actu-' 
ally  amounted  to  the  sum  for  which  the  note 
was  given.  The  defendants  objected  to  this 
decision,  contending  that  it  was  incumbent  on 
the  plaintiffs  to  show  the  extent  of  their  liabil- 
ity. Whether  this  decision  was  correct  or  not, 
it  is  not  *material  now  to  consider;  for  [*61 3 
the  defendants  themselves  subsequently  intro- 
duced a  witness  who  proved  that  the  plaintiffs 
became  responsible  on  that  bill  by  reason  of 
its  being  protested  to  an  amount  of  more  than 
$11,000. 

It  is  stated  in  the  case  that  the  judgment 
against  Jones  by  confession  was  taken  as  col- 
lateral security.  The  levy  on  property,  by  virt- 
ue of  an  execution  issued  thereon,  cannot  be 
considered  a  bar,  unless  followed  by  an  actual 
satisfaction  of  the  original  demand.  8  Cow., 
192.  It  is  admitted  that  the  property  which 
the  defendants  offered  to  show  had  not  been 
sold,  but  had  been  purloined  from  the  sheriff. 
I  think  the  judge  properly  rejected  the  evi- 
dence ;  for  if  it  had  been  received,  it  could  not 
have  affected  the  plaintiff's  right  to  a  recovery, 
or  reduced  the  amount  thereof. 

The  allowance  for  the  rate  of  exchange,  and 
the  disallowance  of  the  $600  sent  to  the  plaint- 
iffs by  Jones,  were,  in  my  opinion,  both  cor- 
rect. For  the  first,  the  case  of  Denston  v.  Hen- 
derson, 13  Johns.,  322,  is  an  explicit  authority. 
In  relation  to  the  disallowance  of  the  $600,  it 
is  to  be  observed  that  Jones,  who  made  the 
payment,  did  not  direct  the  application.  This 
left  the  plaintiffs  at  liberty  to  appropriate  the 
money  to  any  claims  which  they  had  against 
Jones  ;  and  they,  accordingly,  did  appropriate 
it  to  claims  other  than  those  for  the  payment 
of  which  the  defendants  were  bound. 

Judgment  for  the  plaintiffs. 

Cited  in— 26  N.  Y.,  413 ;  16  Abb.  Pr.,  118;  15  Abb.  N. 
S.,  386 ;  3  Rob.,  713. 


PACKARD  v.  GETMAN. 

Common  Carrier  —  Trover  for  Non-delivery  of 
Goods  —  Lies  When. 

Trover  will  not  lie  against  a  common  carrier  for 
not  delivering  goods  intrusted  to  him  for  transpor- 
tation, if  the  groods  are  not  in  his  possession  at  the 
time  of  the  demand,  and  have  either  been  lost  or 
stolen  :  the  action  should  be  case  and  not  trover. 

If,  however,  they  be  in  his  possession,  or  if  he  has 
delivered  them  to  a  third  person,  though  by  mistake. 
trover  lies. 

Citations—  6  Cow.,  757  ;  Salk.,  655  ;  5  Burr.,  2825  ; 
Peake,  49  :  1  Taunt.,  391  :  4  Esp.,  157. 


was  an  action  of  trover,  tried  at  the 
JL  Albany  Circuit  in  Aug.  ,  1827,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

*The  defendant  was  the  owner  and  [*614 
master  of  a  canal  boat  employed  in  the  trans- 
portation of  merchandise.  The  plaintiff  pur- 
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•chased  dry  goods  at  three  stores  in  the  City  of 
Albany,  which  were  put  up  in  five  boxes,  and 
sent  to  the  boat  owned  by  the  defendant.  The 
-defendant  received  and  shipped  four  boxes. 
After  the  goods  were  on  board,  the  plaintiff 
came  to  the  boat,  saw  the  boxes,  made  out  a 
bill  of  lading  of  four  boxes  of  dry  goods,  and 
paid  the  defendant  his  charges  for  the  trans- 
portation. The  goods  were  transported  from 
Albany  to  Caughnawaga,  in  Montgomery  Co.. 
and  received  bv  the  plaintiff.  On  opening  the 
boxes,  it  was  discovered  that  all  the  goods  pur- 
chased by  him  in  Albany  were  not  contained 
in  them.  On  inquiry,  it  was  ascertained  that 
the  goods,  unknown  to  the  plaintiff,  had  been 
put  up  in  Albany  in  five  boxes  ;  he  supposing 
.and  having  reason  to  believe  that  they  were  all 
contained  in  four  boxes.  The  goods  missing 
were  part  of  a  parcel  put  up  in  two  boxes  at 
the  store  of  C.  Starr  &  Co.  These  two  boxes 
were  taken  to  the  wharf  late  in  the  evening;  a 
hand  from  the  boat  assisted  in  unlading  them, 
from  a  cart,  and  the  cartman  left  them  on  the 
wharf  near  the  boat.  It  was  after  dusk  when 
they  were  taken  to  the  wharf  .and  soon  after  it 
was  very  dark.  Three  other  boxes  containing 
•dry  goods  belonging  to  the  plaintiff  were 
brought  to  the  wharf  on  the  same  evening,  mak- 
ing in  the  whole  five,  but  only  four  of  them 
were  taken  on  board.  The  plaintiff  demanded 
the  goods  from  the  defendant,  and  not  receiv- 
ing them,  brought  his  action. 

The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover  if  the  goods  had  been 
delivered  to  the  defendant, and  he  had  convert- 
•ed  them  to  his  own  use,  or  had  refused  to  de- 
liver them  to  the  plaintiff  when  demanded. 
The  counsel  for  the  defendant  requested  the 
judge  to  instruct  the  jury  that  to  sustain  an 
action  of  trover  against  the  defendant,  it  was 
incumbent  on  the  plaintiff  to  show  that  the 

foods  had  been  in  his  actual  possession  with 
is  knowledge  and  consent,  and  that  he  had 
converted  them  to  his  own  use,  or  that  he  had 
them  in  his  possession  when  demanded,  and 
refused  to  deliver  them  up  ;  that  if  the  goods 
were  lost  or  stolen,  or  had  been  delivered  to 
some  person  other  than  the  defendant,  and  in 
•615*]  consequence  *thereof,  when  the  de- 
mand to  deliver  the  goods  was  made,  the  de- 
fendant had  it  not  in  his  power  to  comply  with 
such  demand,  that  then  the  action  of  trover 
could  not  be  maintained  against  the  defendant, 
although  the  goods  had  originally  been  in  his 
possession.  The  judge  refused  so  to  charge 
the  jury, and  the  defendant  excepted.  The  jury 
found  tor  the  plaintiff,  with  $259.71  damages, 
and  a  motion  was  made  for  a  new  trial. 
Mr.  L.  Ford,  for  defendant. 
Jfr.  D.  Cady,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
erred  in  his  charge  to  the  jury.  It  had  pre- 
viously been  decided  in  this  case  (6  Cow.,  757) 
that  a  demand  and  refusal  is,  prima  facie,  evi- 
-dence  of  conversion,  but  the  defendant  may 
give  evidence  to  negative  the  presumption  of 
a  conversion  arising  from  such  refusal  on  de- 
mand; and  that  on  the  evidence  in  the  case  it 
should  have  been  submitted  to  the  jury  wheth- 
er there  had  toeen  a  conversion  of  fact.  The 
judge  should  also  have  charged  the  jury  as  re- 
-quested,  that  trover  would  not  lie  if  they  were 
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satisfied  that  the  goods  were  lost  or  stolen,  or  by 
accident  had  been  delivered  to  a  wrong  person, 
and!  that,  therefore,  the  defendant  could  not 
deliver  them  when  demanded.  It  is  very  plain 
from  the  testimony  that  the  fifth  box  never 
went  on  board  the  defendant's  boat;  and  if  be- 
ing thrown  down  on  the  dock  was  a  delivery, 
which  we  have  decided  it  was  not,  still  one  of 
the  boxes  must  have  been  stolen,  or  taken  away 
by  accident  or  mistake  by  some  other  person  ; 
and  in  such  case,  trover  does  not  lie. 

Trover  lies  not  against  a  carrier  for  negli- 
gence, as  for  losing  a  box,  but  it  does  for  an 
actual  wrong,  Salk.,  655;  nor  for  goods  lost  or 
stolen  from  a  carrier  or  wharfinger;  there  must 
be  an  injurious  conversion,  something  more 
than  a  bare  omission.  5  Burr..  2825.  Where 
a  carrier  loses  goods  by  accident,  trover  does  not 
lie;  but  where  lie  is  an  actor,  and  delivers  them 
to  a  third  person,  though  by  mistake,  the  ac- 
tion lies.  Peake,  49.  It  lies  also  where  the 
defendant  refuses  to  deliver  the  goods  accord- 
ing to  contract,  he  *having  the  posses-  [*6 16 
sion.  1  Taunt.,  391;  4  Esp.,  157.  But  if  lost 
or  stolen,  so  that  he  cannot  deliver  them,  and 
his  inability  does  not  arise  from  any  act  of  his 
own,  trover  does  not  lie,  though  case  does. 

In  this  case,  the  presumption  is  the  fifth  box 
was  never  put  on  board  the  defendant's  boat ; 
but  if  it  was,  it  was  afterwards  lost  or  stolen. 
The  defendant  had  it  not,  and  could  not  de- 
liver it  when  demanded  :  and  that  inability 
did  not  arise  from  any  tortious  act  on  his  part. 
though  it  may  have  arisen  from  his  negligence. 
Trover  is,  therefore,  not  the  appropriate  rem- 
edy. 

'New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in-8  Wend.,  548;  21  Wend.,  615;  12  N.  Y.. 
515 ;  44  N.  Y..  449 ;  9  Barb.,  188 ;  26  Barb..  81 ;  5  How. 
Pr.,  231 ;  23  How.  Pr.,  348;  6  Abb.  Pr.,  40;  1  E.  D.. 
8.,  60;  1  Daly.,  205 ;  24  Am.  Dec.,  89. 

See-6  Hill,  586. 


KNAPP  AND   DAVIS,  Assignees  of  ARM- 
STRONG, Sheriff  of  SENRCA, 

e. 
COLBURN  ET  AL. 

Bond  in  Replevin — Assignable  When — Repbry  of 
Goods  Taken  as  Distress  for  Rent— Duty  of 
Sheriff  as  to  Taking  Bond— Action  on  Aim. 

A  replevin  bond  is  assignable  only  in  cases  where 
the  goods  reple  vied  were  taken  as  a  distress  for  rent, 
and  such  fact  must  be  averred  in  a  declaration  by 
assignees  or  it  will  be  bad. 

where  goods  not  taken  as  a  distress  for  rt>nt  are 
replcvied.  the  sheriff  is  not  bound  to  take  a  bond: 
the  nature  and  form  of  the  security  in  such  caw  to 
left  to  his  discretion  and  is  not  assignable,  BO  that 
the  defendant  in  replevin  may  sustain  an  action 
upon  it  in  his  own  name. 

In  an  action  on  the  bond  it  is  not  necessary  to 
aver  the  issuing  of  a  writ  de  retttrnn  halxndo  and  a 
return  of  elnngata ;  in  an  action  against  the  sheriff 
under  the  4th  section  of  the  Baptorta  Act  for  tak- 
ing insufficient  security,  such  averment*  are  neoer- 
sary. 

Citations—I  R.  L.,  93 ;  11  Oeo.  II..  ch.  19 ;  2  Chit. 
PL,  169 ;  13  Edw.  I.,  ch,  2,  sec.  3 :  Glib.,  7S :  1  Saund.. 
1»5.  n. ;  2  Mass..  517  :  18  Johns.,  435,  439 ;  1  Bos.  &  P., 
410. 

TVEMURRER  to  declaration.  The  declara- 
\J  tion  states,  that  on.  Ac.,  at.  &c.,  the  plaint- 
iffs took  and  detained  certain  timber  of  E.  Col- 
burn  and  J.  Burray;  that  Colburn  and  Burray 
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made  their  plaint  to  the  sheriff  of  Seneca,  out 
of  the  County  Court  of  the  said  sheriff,  of  the 
taking  and  detaining  the  same,  and  prayed  the 
sheriff  that  the  timber  might  be  forthwith  re- 
plevied  and  delivered  to  them;  that  thereupon 
the  sheriff,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  did  take 
from  Colburn  and  Burray,  and  from  E.  W. 
and  Q.  B.  two  responsible  sureties,  a  bond  in 
double  the  value  of  the  timber  so  taken  and 
61  7*]  detained  (the  value  of  the  *same  hav- 
ing been  first  ascertained  by  the  oath  of  a  cred- 
ible witness,  duly  sworn  according  to  the  form 
of  the  statute  in  such  case  made  and  provided), 
which  bond  was  alleged,  in  the  usual  form,  to 
have  been  made  to  Thomas  Armstrong,  being 
sheriff  of  the  County  of  Seneca,  in  the  sum  of 
$400,  with  a  condition  thereunder  written,  that 
if  Colburn  and  Burray  should  prosecute  their 
said  suit  with  effect  and  without  delay,  and 
should  return  the  said  timber,  in  case  a  return 
thereof  should  be  awarded,  then  the  bond  to 
be  void;  that  the  sheriff  replevied  and  made 
deliverance  of  the  timber  to  Colburn  and  Bur- 
ray,  who,  at  the  next  Court  of  C.  P.  for  the 
County  of  Seneca,  to  wit :  at  the  County  Court 
of  the  said  sheriff,  holden  at,  &c.,  on,  &c.,  ap- 
peared and  without  writ,  levied  their  plaint 
against  the  plaintiffs  for  the  taking  and  detain- 
ing of  the  said  timber,  and  found  pledges,  &c., 
that  the  plaint  was  removed  by  the  plaintiffs 
by  certtorari  into  this  court,  stating  the  same 
to  be  returnable  before  John  Savage,  Esquire, 
Ch.  J.  of  this  court,  and  others,  his  associate 
justices.  That  the  plaintiffs  in  the  replevin 
suit  declared  in  this  court,  that  the  defendants 
pleaded  thereto  and  the  plaintiffs  replied,  set- 
ting forth  the  pleadings;  and  such  proceedings 
were  subsequently  had  that  it  was  adjudged 
that  Colburn  and  Burray  should  take  nothing 
by  their  plaint,  that  Knapp  and  Davis  should 
go  thereof  without  day,  and  that  they  should 
have  restitution  of  the  timber.  The  declara- 
tion then  proceeds  to  allege  that  Colburn  and 
Burray  did  not  make  a  return  of  the  timber 
according  to  the  form  and  effect  of  the  writing 
obligatory  executed  to  the  sheriff,  whereby  the 
same  became  forfeited,  and  the  same  being  so 
forfeited,  the  sheriff  on,  &c.,  assigned  the  same 
to  the  plaintiffs,  pursuant  to  the  statute  in  such 
case  made  and  provided,  making  profert  of  as- 
signment,and  concluding  with  the  usual  breach 
of  the  non-payment  of  the  penalty.  To  which 
declaration  the  defendants  demurred,  and  the 
plaintiffs  joined. 

Mr.  W.  S.  Stow,  for  the  defendants. 

Mr.  L.  F.  Stevens,  for  the  plaintiffs. 

618*]     *By  the  Court,  Sutherland,  J.  The 

declaration  is  fatally  defective  in  not  averring 
that  the  goods  replevied  were  taken  by  the 
plaintiffs  as  a  distress  for  rent.  It  is  only  in 
such  cases  that  the  bond  is  assignable  so  as  to 
authorize  the  assignees  of  the  sheriff  to  bring 
the  action  in  their  own  names.  The  8th  sec- 
tion of  the  "Act  to  Prevent  Abuses  and  Delays 
in  Actions  of  Replevin,"  1  R.  L.,  93,  which  is 
a  transcript  of  the  11  George  II.,  ch.  19,  au- 
thorizes this  course  of  proceeding  in  every  re- 
plevin of  a  distress  for  rent,  where  the  bond  is 
forfeited.  It  is  indispensable,  therefore,  where 
the  action  is  brought  in  the  name  of  the  as- 
signee, that  it  should  appear  on  the  face  of  the 
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declaration  that  the  goods  were  originally  taken 
as  a  distress  for  rent;  without  it,  the  plaintiff 
shows  no  right  or  title  to  sue.  All  the  prece- 
dents contain  this  averment.  2  Chit.  PI.,  169. 
Where  goods  not  taken  as  a  distress  for  rent, 
are  replevied,  the  proceedings  are  under  the  4th 
section  of  the  Act  already  referred  to,  which 
is  a  transcript  of  13  Edw.  L,  ch.  2,  sec.3.  Under 
this  section  the  sheriff  is  not  bound  to  take  a- 
bond.  The  nature  and  form  of  the  security 
is  left  to  his  own  discretion,  and  is  not  assign- 
able, so  that  the  defendant  in  replevin  may  sus- 
tain an  action  upon  it  in  his  own  name.  Gilb., 
75;  1  Saund.,  195,  n;  2  Mass.,  517.  This  was- 
expressly  adjudged  in  Gibbs  v.  Butt,  18  Johns., 
438. 

The  form  of  the  bond  in  this  case  is  adapted 
to  the  8th  section,  and  the  declaration  was  evi- 
dently framed  with  a  view  to  that  section,  and 
not  to  the  fourth.  It  corresponds  with  the  pre- 
cedent in  Chitty  already  referred  to,  except  in 
the  material  averment,  that  the  goods  were 
taken  as  a  distress  for  rent.  If  they  were  so- 
taken,  it  should  have  been  alleged.  If  they 
were  not,  then  the  action  should  have  been  in 
the  name  of  the  sheriff.and  not  of  the  plaintiffs. 

The  declaration  in  other  respects  I  am  in- 
clined to  think  is  substantially  good,  although 
it  is  informal  in  stating  the  title  of  the  court 
out  of  which  the  original  plaint  issued,  and 
also  with  respect  to  the  return  of  the  certiorari. 

It  is  not  necessary  in  this  action  upon  the 
bond  to  aver  the  issuing  of  a  writ  de  retorno 
habendo  and  a  return  of  elongata.  Gwillim  v. 
Holbrook,  1  Bos.  &.  P.,  410.  and  2  Chit.  PL, 
*169.  Where  an  action  on  the  case  is  [*61$> 
brought  against  the  sheriff  under  the  fourth 
section  of  the  act  for  taking  insufficient  secu- 
rity, it  is  necessary  to  allege  that  a  writ  of  re- 
torno habendo  had  been  issued,  and  elongata  re- 
turned. Gibbs  v.  Butt,  18  Johns.,  435. 

Judgment  for  defendants  on  demurrer,  with 
leave  to  the  plaintiffs  to  amend  on  payment  of 
costs. 

Cited  in— 10  Wend.,  332;  28  Barb.,  81;  15  How.  Pr., 
214. 


JACKSON,  ex  dem.  L.  THURMAN, 

v. 
BRADFORD. 

Real  Property — Expectancy  of  Heir  Presump- 
tive Cannot  be  Released  or  Conveyed — Cove- 
nant of  Warranty — Estoppel. 

Where  the  heir,  previous  to  the  death  of  his  an- 
cestor, conveys  by  deed  all  his  interest  in  the  estate 
of  his  ancestor,  and  there  is  a  judgment  against  the 
heir  previous  to  the  conveyance  on  which,  after  the 
descent  of  the  property,  a  sale  is  had.  the  purchaser 
at  such  sale,  and  not  the  grantee  under  the  convey- 
ance, takes  the  land. 

Although  a  covenant  of  warranty  would  bar  by 
way  of  estoppel  the  heir  and  his  issue  from  setting 
up  title  to  the  estate,  such  estoppel  does  not  affect 
the  purchaser  under  a  judgment  entered  previous 
to  the  conveyance  creating  the  estoppel. 


NOTE.— Covenant  of  uwrranty— Estoppel  ofyrantor 
from  setting  up  subsequently  acquired  title. 

A  deed  of  lands  with  a  general  \carranty  estops  the 
grantor  from  setting  up  a  subsequently  acquired  titte. 
See  Jackson  v.  Hoffman,  9  Cow.,  271,  note.  This  es- 
toppel extends  to  att  those  in  privity  with  the  grantor. 
See  Bates  v.  Norcross,  17  Pick.,  14 ;  Cole  v.  Ray- 
mond, 9  Gray,  217 ;  Torrey  v.  Minor,  1  Smedes  &  M. 
Ch.,  489. 
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Citations-3  Prest.  Abs.,  25,26;  Hob.,  46;  1  Ves.,  409; 
Shep.  Touch.,  239;  Co.  Lltt..  2«5  a,  a52  a. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
J.  N.Y. Circuit  in  Sep.,  1828,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court  on  the  follow- 
ing facts,  and  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover, 
then  judgment  of  nonsuit  to  be  entered. 

The  property  claimed  consisted  of  two  lots 
in  the  city  of  N.  Y.,  an  equal  undivided  fourth 
part  of  which  came  to  William  N.  Price  by 
descent,  on  the  decease  of  his  father  May  21, 
1821;  previous  to  which  time,  to  wit:  Dec.  4, 
1818.  a  judgment  was  entered  against  Price  in 
this  court,  which  was  revived  in  1825,  an  exe- 
cution issued, and  the  premises  in  question  sold 
at  sheriff's  sale  and  purchased  by  the  lessor  of 
the  plaintiff,  to  whom  a  sheriff's  deed  was  duly 
executed, under  which  title  the  plaintiff  Claimed 
to  recover. 

On  the  part  of  the  defendant  was  produced 
a  deed  bearing  date  Aug.  7,  1820,  executed  by 
62O*]  William  M.  Price  to  *the  defendant 
conveying  the  premises  in  question.  The  con- 
sideration of  the  deed  was  $2,500.  By  it  Price 
'•bargained,  sold,  remised,  released  and  forever 
quitclaimed  and  confirmed"  unto  the  defendant 
all  the  estate,  right,  title,  interest,  challenge, 
claim  and  demand  whatsoever,  both  in  law  and 
equity  of  him,  the  said  Price,  of,  in,  to  or  out 
of,  all  the  right,  title  and  interest  devised  unto 
him  by  his  father,  Michael  Price,  of,  in  and  to 
the  premises  in  question  and  other  lots  in  the 
deed  particularly  mention;  and  also  all  the 
right,  title  and  interest  of,  in  and  to  the  prem- 
ises conveyed,  which  should  or  might  devolve 
upon  or  accrue  to  him  at  the  death  of  his  father. 
After  the  habendum,  followed  this  clause:  "So 
that  neither  the  said  party  of  the  first  part,  his 
heirs,  executors  or  administrators  shall  not  nor 
will  at  any  time  hereafter  have,  claim,  chal- 
lenge or  demand  any  estate,  right,  title  or  in- 
terest either  in  law  or  equity  of,  in,  to  or  out 
of  the  said  premises  above  mentioned  and  de- 
scribed, or  any  part  or  parts,  or  parcel  or  par- 
cels thereof  by  any  ways  or  means  whatsoever, 
but  of  and  from  all  such  estates,  right,  title,  in- 
terest.and  all  other  demands  whatsoever  of.in, 
to  or  out  of  the  said  premises  above  mentioned 
and  described,  and  every  part  and  parcel  there- 
of with  the  appurtenances  shall  and  will  for- 
ever hereafter  be  barred  and  utterly  excluded 
by  these  presents."  The  defendant  also  pro- 
duced in  evidence  an  instrument  in  writing 
bearing  date  May  8,  1821,  executed  by  William 
M.  Price,  whereby,  after  reciting  the  above 
conveyance  to  the  defendant,  Price,  in  consid- 
eration of  the  sum  before  received  and  of  the 
further  sum  of  $2  paid  to  him  by  the  defend- 
ant, "bargained,  sold,  assigned,  transferred 
and  set  over  unto  the  defendant  all  the  right, 
title  and  interest  which  he  then  had  or  which 
he  might  have  at  the  death  of  his  father  in  and 
to  the  premises  in  question,  and  the  more  ef- 
fectually to  secure  the  same  to  the  defendant, 
he  constituted  and  appointed  him  his  attorney 
to  ask,  demand,  sue  for  and  recover  the  same. 

Mr.  S.  A.  Foot,  for  the  plaintiff.  A  bare 
right  or  possibility  cannot  be  granted.  4  Cruis. , 
112,  tit.  Deed,  ch.  6.  sec.  4.  Marmaduke  Wivefs 
case,  Hob.,  45;  3  T.  R.,  365;  8  Prest.  Abstracts 
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of  Title,  5,  6,  25,  26.  A  conveyance  of  such  a 
•possibility  may  create  an  equity  which  f*61i  1 
a  Court  of  Chancery  will  enforce,  but  it  is  mere- 
ly personal  and  cannot  come  in  collision  with 
third  persons. 

Messrs.  J.  Bulkley  and  J.  Anthon,  for  de- 
fendant. The  covenant  in  the  deed  is  equiva- 
lent to  a  covenant  of  warranty;  so  also  an  im- 
plied warranty  is  contained  in  the  subsequent 
instrument.  The  term  warrantizo  may  be  sup- 
plied by  other  words  or  phrase  from  which  the 
legal  inference  may  be  raised.  Co.  Litt.,  384 
a;  7  Johns.,  258;  2Cai.,  194;  Shep.  Touch., 
tit.  Warranty.  There  being  a  warranty,  the 
estate  passed  by  the  deed,  so  that  neither  the 
grantor  nor  any  other  deriving  title  under  him. 
can  claim  it.  It  passed  circuitously  by  way  of 
estoppel,  which  attached  at  the  very  instant 
that  the  title  of  the  heir  accrued  by  the  death 
of  the  ancestor.  The  estoppel  extends  to  every 
person  claiming  under  him,  whether  by  descent 
or  purchase.  Co.  Litt.,  352  a;  446,  265  a;  11 
Johns.,  97.  The  deed  to  the  defendant  con- 
veyed, by  way  of  estoppel,  the  subsequently 
acquired  title  of  the  grantor,  nnd  that  at  a  time 
when,  for  the  want  of  actual  or  legal  seisin  in 
the  grantor,  a  judgment  could  not  attach  at,  a 
lien. 

Mr.  Foot,  in  reply.  An  estoppel  has  not  a 
retrospective  operation;  it  can  only  affect  sub- 
sequent voluntary  conveyances.  The  judg- 
ment under  which  the  plaintiff  claims  being 
prior  to  the  conveyances  to  the  defendant.can- 
not  be  affected  by  the  estoppel  created  by  those 
conveyances. 

By  the,  Court,  Marcy,  J.  The  judgment,  eo 
tnstantt  the  property  descended  became  a  lien 
upon  it,  and  the  title  to  it  vested  in  the  pur- 
chaser at  the  sheriff's  sale,  unless  the  operation 
of  the  deeds  to  the  defendant  prevented  it. 
When  these  deeds  were  executed,  Price  had  no- 
title  or  claim  to  the  premises,  and  could  there- 
fore convey  no  right  to  them.  Qni  non  habet, 
ille  non  dat.  A  grant  by  a  person  who  ha«  no> 
estate,  as  an  heir  in  the  lifetime  of  his  ances- 
tor, will  not  pass  any  estate.  8  Prest.  Abstract 
of  Titles.  25,  26.  This  position  is  well  warrant- 
ed by  Sir  Marmaduke  Wivefs  case.  Hob.,  45. 
In  that  case  a  tenant  in  tail  of  an  advowson. 
*and  his  son  and  heir  joined  in  a  grant  [*<$ii  — 
of  the  next  avoidance.  The  tenant  in  tail  died, 
and  it  was  held  that  the  grant  was  utterly  void 
against  the  son  and  heir  who  had  joined  in  the 
grant,  because  he  had  nothing  in  the  advow- 
son, neither  in  possession  nor  right,  nor  in  act- 
ual possibility,  at  the  time  of  the  grant.  It  is 
said  in  the  Touchstone,  239.  that  a  bare  possi- 
bility of  an  interest  which  is  uncertain  is  not 
grantable.  The  expectancy  of  an  heir  at  law 
in  the  life  of  the  ancestor,  and  such  was  the 
defendant's  grantor  in  this  case,  is  less  than  a 
possibility.  Wright  v.  Wright,  1  Ves.,  Sr..409. 
Where  a  son  releases  in  the  lifetime  of  his 
father,  the  release  is  void,  because,  Ld.  Coke 
says,  he  has  no  right  at  the  time  of  making  the 
release;  all  the  right  is  in  the  father  and,  there- 
fore, after  the  death  of  the  father,  the  son  may 
enter  into  the  land  against  his  own  release.  Co. 
Litt.,  265  a. 

It  is  very  clear,  both  from  reason  and  au- 
thority, that  no  title  passes  by  the  deed  of  an 
heir  apparent  or  presumptive,  to  lands  that 
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may  afterwards  descend  to  him  on  the  death 
of  his  ancestor;  yet  the  heir  may  be  barred  by 
his  deed  from  recovering  such  lands.  Where 
the  deed  is  by  warranty,  the  warranty  will  re- 
but and  bar  the  grantor  and  his  heirs  of  a  fut- 
ure right.  This  is  not  because  a  title  ever  pas- 
ses by  such  a  grant,  but  the  principle  of  avoid- 
ing circuity  of  action  interposes  and  stops  the 
grantor  from  impeaching  a  title  to  the  sound- 
ness of  which  he  must  answer  on  his  warranty. 
Co.  Litt.,  265  a. 

This  estoppel,  however,  exists  only  where 
there  is  a  covenant  of  warranty.  It  is  contend- 
ed on  the  part  of  the  defendant  that  there  is  an 
estoppel  in  this  case,  and  that  it  applies  to  the 
.title  set  up  by  the  plaintiff.  There  is  no  ex- 
press warranty  in  either  deed,  nor  anything 
that,  in  my  judgment,  is  equivalent  to  a  war- 
ranty. That  which  seems  to  be  most  confident- 
ly relied  upon  as  making  the  requisite  warranty, 
is  the  part  of  the  first  deed  which  immediately 
follows  the  habendum.  The  premises  are  to 
be  held  by  the  grantee,  his  heirs  and  assigns 
forever,  "so  that  neither  the  grantor,  his  heirs, 
executors  or  administrators  shall,  at  any  time 
after  the  execution  of  the  deed,  challenge  or 
demand  any  estate,  right,  title  or  interest  there- 
in, by  any  way  or  means  whatsoever;  but  shall 
623*]  *be  forever  barred  and  precluded  from 
all  right,  title,  interest  or  estate  in  the  same." 
We  are  not  called  on  to  say  what  would  be  the 
effect  of  this  clause  in  the  deed  under  other 
circumstances  ;  but  only  to  inquire  how  it 
would  affect  the  grantor  on  the  supposition 
that  the  plaintiff  should  recover  in  this  suit.  If 
the  plaintiff  should  suceeed,  could  the  defend- 
ant recover  against  his  grantor  for  the  breach 
of  any  express  or  implied  covenant  ?  The  es- 
toppel is  on  the  principle  of  avoiding  circuity 
of  action;  and  if  the  grantor  is  not  liable  to  an 
action,  there  can  be  no  estoppel. 

But  if  the  grantor,  by  reason  of  his  deed,  be 
estopped  from  setting  up  title  to  the  premises, 
does  the  estoppel  apply  to  the  title  of  the  plaint- 
iff ?  I  apprehend  it  does  not,  An  estoppel 
does  not  bind  strangers.  Co.  Litt.,  352  a.  The 
plaintiff  here  is  a  stranger  in  respect  to  the  mat- 
ter that  is  alleged  as  the  estoppel — the  deed. 
He  is  not  a  party  to  it;  his  title  is  in  no  way  de- 
rived from  it.  He  relies  upon  no  act  of  the 
grantor,  performed  subsequent  to  the  execu- 
tion of  the  deeds,  to  give  validity  to  his  title. 
If  the  doctrine  of  estoppel  does  not  apply  to 
this  case  ( and  it  appears  to  me  quite  evident 
that  it  does  not ),  all  difficulty  is  at  once  re- 
moved. 

Judgment  for  plaintiff. 

Cited  In— 11  Wend.,  119;  13  Wend.,  206;  5  Den.,  702;  1 
N.  Y.,  247:  4  Barb..  187;  15  Barb.,  626;  63  Barb.,  37:  28 
How.  Pr.,  161 ;  63  How.  Pr.,  67  ;  1  Rob.,  259 ;  11  How. 
U.  8.,  322. 


N.  W.  WILSON  v.  GALE. 

Practice — Renewal  of  Execution — Evidence,  No- 
tice to  Produce — Sheriffs — Reversal  of  Judg- 
ment. 

The  fact  of  a  constable  applying  to  a  justice  for 
the  renewal  of  an  execution  is,  prima  facie,  evi- 
dence that  such  execution  was  delivered  to  him  in 
season  to  levj  and  collect  the  amount  thereof  with- 
in its  life. 

A  deputy  sheriff  who  takes  a  judgment  in  the 
name  of  the  sheriff  against  a  purchaser  at  a  sheriff's 
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sale,  and  mixes  up  with  such  judgment  a  private 
demand  due  to  himself,  cannot  control  the  judg- 
ment, it  belongs  to  the  sheriff. 

Notice  to  produce  in  evidence  on  the  trial  of  a 
cause  a  written  document,  given  in  a  suit  before  a 
justice,  is  good  and  operative  in  the  C.  P.,  if  such 
suit  is  subsequently  removed  into  such  court  by  ap- 
peal. 

A  judgment  will  not  be  reversed  for  a  technical 
error  in  entering  it. 


Citations— 6  Johns.,  19  ;  A  nth.  JV.  P.,  i 
868 ;  14  East,  274. 


;  4  Taunt., 


ERROR  from  the  Washington  C.  P.  This 
cause  was  brought  into  the  C.  P.  by  an  ap- 
peal from  a  justice's  judgment  ren-  [*624 
dered  in  favor  of  Gale  against  Wilson.  Gale, 
in  Mar.,  1824,  commenced  his  suit  against  Wil- 
son, and  declared  in  debt  for  the  amount  of  an 
execution  in  his  favor  against  one  Munson, 
which  had  been  put  into  the  hands  of  Wilson, 
as  a  constable,  for  collection,  and  which  Wil- 
son had  neglected  to  return  according  to  the 
provisions  of  the  statute.  The  defendant  plead- 
ed the  general  issue  and  specially  that  one 
Thaddeus  Stevens  w$s  the  real  and  bona  fide 
owner  of  the  judgment  against  Munson  ;  that 
Stevens  assigned  it  to  one  Moses  Cleveland, 
and  that  the  defendant  paid  the  amount  there- 
of to  Cleveland.  The  plaintiff  took  issue  upon 
the  second  plea,  the  parties  proceeded  to  trial, 
and  the  plaintiff  obtained  judgment. 

On  the  trial  in  the  C.  P. ,  the  following  facts 
appeared  :  Stevens,  in  1822,  as  a  deputy  of 
Gale,  who  was  sheriff  of  the  County  of  Wash- 
ington, sold  by  virtue  of  an  execution  proper- 
ty belonging  to  one  Erastus  Wilson,  at  which 
sale  one  Munson  was  a  purchaser  to  the  amount 
of  about  $29,  and  agreed  to  become  paymaster 
for  the  bids  of  another  person  to  the  amount 
$6.  In  Aug.,  1823,  Stevens,  in  the  name  of 
Gale  as  sheriff,  commenced  a  suit  against  Mun- 
son, who  confessed  a  judgment  for  the  sum  of 
|38.94  debt  and  costs.  A  portion  of  the  judg- 
ment was  for  the  private  demands  of  Stevens 
against  Munson.  Stevens  testified  that  he  was 
the  owner  of  the  judgment ;  that  the  suit  was 
prosecuted  by  him  in  Gale's  name,  with  his 
permission,  and  under  an  agreement  that  he 
would  indemnify  Gale  against  all  costs.  Sep. 
30,  1823,  the  justice  issued  an  execution  on  the 
judgment  and  delivered  it  to  Stevens,  who,  in 
Oct.,  1823,  assigned  the  judgment  to  Moses 
Cleveland,  and  delivered  the  execution  to  him. 
Jan.  15, 1824,  the  defendant  in  this  cause  called 
on  the  justice  with  the  execution,  and  asked 
for  a  renewal  of  it :  the  justice  renewed  it  and 
delivered  it  to  the  defendant,  who  collected  the 
money  and  paid  it  to  Cleveland.  After  the 
renewal  of  the  execution,  and  previous  to  the 
payment  of  the  money  to  Cleveland,  the  plaint- 
iff Gale  forbade  the  defendant  to  pay  the  money 
to  Cleveland.  It  further  appeared  that  Gale 
was  ruled  to  return  the  execution  against  E. 
Wilson,  and  that  Stevens,  *as  deputy,  [*625 
made  a  return  certifying  that  he  had  made  the 
sum  of  $28.99,  and  as  to  the  residue  nullabona; 
but  he  did  not  pay  over  the  money  to  the  sher- 
iff or  to  the  plaintiffs  in  the  execution.  The 
defendant  objected  to  parol  evidence  of  the 
execution  delivered  to  the  defendant;  thecpurt 
decided  that  notice  proved  to  have  been  given 
on  the  joining  of  the  issue  to  produce  the  exe- 
cution on  the  trial  before  the  justice  was  suf- 
ficient and  operative  in  the  C.  P.  The  defend- 
ant also  objected  to  proof  of  the  execution,  be- 
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cause  mention  was  not  made  of  it  in  the  jus- 
tice's return;  this  objection  was  also  overruled. 
The  defendant  also  insisted  that  the  evidence  ad- 
duced was  insufficient  to  charge  him  with  neg- 
lect in  not  returning  the  execution  ;  the  court 
held  that  the  evidence  was,  prima  facie,  suffi- 
cient, and  refused  to  nonsuit  the  plaintiff  ;  to 
which  several  decisions  the  defendant  except- 
ed.  The  jury,  under  the  charge  of  the  court, 
found  that  the  defendant  did  owe  the  plaint- 
iff $38.39,  and  also  found  six  cents  damages 
and  six  cents  costs.  The  plaintiff  entered  judg- 
ment "for  his  said  debt  and  his  damage  afore- 
said to  $38.45,  by  the  jury  in  form  aforesaid 
assessed,"  and  also  for  $55.70  for  costs  of  in- 
crease; stating  the  damages,  costs  and  charges 
In  the  whole  to  amount  to  $94.27. 

Mr.  C.  L.  Allen,  for  plaintiff  in  error.  Ev- 
idence of  the  execution  on  which  the  defend- 
ant was  sought  to  be  charged  was  inadmissible, 
it  not  being  mentioned  in  the  justice's  return. 
18  Johns.,  388.  Parol  evidence  of  its  contents 
ought  not  to  have  been  received.  9  Johns., 
146  ;  12  Id.,  221  ;  13  Id.,  529  ;  16  Id.,  193  ;  20 
Id.,  144.  The  action  was  prematurely  brought; 
the  defendant  had  90  days  within  which  to  re- 
turn the  execution,  and  yet,  in  less  than  90 
days  after  Jan.  15,  the  suit  against  him  was 
commenced.  6  Cow.,  650.  Stevens  was  the 
bonafide  owner  of  the  judgment,  and  Gale  was 
but  a  nominal  party.  The  debt  found  by  the 
jury  was  for  a  different  sum  than  the  judg- 
ment rendered.  The  judgment  in  the  C.  P. 
is  erroneous,  the  debt  and  damages  being 
added  together.  5  Cow.,  678. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
The  nature  of  the  action  was  such  as  to  render 
notice  to  produce  execution  unnecessary  ;  but 
226*]  *if  notice  was  requsite,  that  given  on 
the  joining  of  the  issue  befor  the  justice  was 
sufficient.  1  Phil.  Ev.,  391  ;  14  East,  274;  4 
Taunt.,  865  ;  1  Camp.,  143  ;  13  Johns.,  90  ;  6 
Id.,  19.  The  execution  not  having  been  given 
in  evidence  before  the  justice  could  not  be 
mentioned  in  his  return.  The  judgment  was 
not  only  in  the  plaintiff's  name,  but  for  his 
benefit ;  and  the  defendant  had  due  notice  of 
the  fact.  The  suit  was  not  prematurely  brought ; 
40  days  had  expired,  within  which  time  the 
defendant  ought  to  have  levied.  Stat.  Laws  of 
1818,  p.  81,  sec.  11.  The  fact  of  the  consta- 
ble obtaining  a  renewal  of  the  execution  was, 
pi~(ma  fiacie,  evidence  that  it  had  been  before 
in  his  possession.  Stevens,  by  mixing  up  his 
own  demands  with  those  of  the  plaintiff,  lost 
his  rights  over  them,  at  least  so  far  as  that  he 
could  not  control  the  judgment.  2  Kent,  Com,, 
298;  2  Johns.  Ch.,  ISO. 

By  the  Court,  Savage,  Ch.  J.  The  notice 
given  to  produce  the  execution,  if  necessary, 
was  sufficient ;  a  notice  to  produce  a  paper  on 
the  trial  generally  is  good  whenever  the  trial 
comes  on.  6  Johns.,  19.  But  I  think  notice 
was  unnecessary.  Where  the  possession  of  a 
paper  by  the  defendant  is  one  of  the  griev- 
ances charged  in  the  plaintiff's  declaration,  it  is 
unnecessary  to  give  any  other  notice  than  the 
action  itself  implies ;  Auth.  N.  P.,  66 ;  4 
Taunt.,  868  ;  as  in  trover  for  a  written  instru- 
ment, the  action  itself  is  notice.  14  East,  274. 
Here  the  action  is  not  trover  for  the  execution, 
but  is  predicated  on  the  defendant's  wrong- 
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f  ul  detention  of  the  paper— his  neglect  to  re- 
turn it. 

The  evidence  does  not  show  that  the  execu- 
tion when  first  issued  went  into  the  hands  of 
the  defendant ;  but  it  appears  that  it  was  in 
his  hands  when  it  had  run  out,  and  that  he 
himself  produced  it  to  obtain  a  renewal.  This 
can  properly  be  done  only  where  the  officer 
cannot  find  sufficient  property  to  levy  on.  It 
was  certainly  prima  facie  evidence  against  him. 
The  fact  that  it  was  in  his  possession  was  in- 
disputable ;  and  the  presumption  is  that  he 
would  not  have  received  it  unless  he  had  bad 
sufficient  time  to  levy  and  collect  the  money 
according  to  law.  If  the  fact  were  otherwise, 
he  should  have  shown  it  in  his  defense. 

*It  could  not  be  expected  that  the  [*627 
justice  would  mention  the  execution  in  his  re- 
turn ;  he  could  not,  as  it  was  not  in  evidence 
before  him,  nor  was  it  offered  in  evidence  and 
rejected  by  him. 

It  is  now  objected  that  the  action  was  pre- 
maturely brought ;  this  assumes  that  the  exe- 
cution was  not  in  the  hands  of  the  defendant 
jiutil  it  was  renewed.  If  the  fact  were  so,  as 
before  observed,  it  should  have  been  shown  in 
the  court  below,  where  possibly  it  could  have 
been  met  by  testimony  showing  a  waiver  of 
such  defense.  But  I  consider  the  testimony  suf- 
ficient, prima  facie,  to  show  that  the  defend- 
ant had  the  execution  during  its  life  before  the 
renewal. 

The  C.  P.  gave  their  opinion  to  the  jury 
that  Gale  and  not  Stevens  was  the  owner  of 
the  judgment ;  and  if  the  judgment  included 
a  demand  due  to  Stevens,  that  did  not  give 
him  the  control  of  it.  The  court  charged  cor- 
rectly It  is  evident  that  the  plaintiff,  as  sher- 
iff, was  responsible  for  the  amount  of  Munson's 
bid,  and  as  Stevens  had  not  paid  over  the  mon- 
ey, there  is  no  pretense  for  his  saying  that  he 
owned  the  judgment ;  and  it  is  also  true  that 
if  he  included  in  the  judgment  a  demand  due 
himself,  that  did  not  give  him  the  right  to  con- 
trol it.  If  the  judgment  had  been  paid  to  Gale, 
Stevens  would  have  had  a  claim  against  him 
for  the  amount  thus  received  which  belonged 
to  him. 

There  were  some  other  points  raised  below 
which  are  not  insisted  on  here  ;  I  shall,  there- 
fore, not  discuss  them. 

It  is  said,  also,  that  there  is  a  technical  cler- 
ical error  in  the  record  ;  but  it  is  one  which, 
if  it  exists,  may  be  amended,  and  judgment 
should  not  be  reversed  on  that  ground.  1  am, 
therefore,  of  opinion  that  judgment  should  be 
affirmed. 

Judgment  affirmed. 

Cited  in— 4  Trans.  App..  804 ;  0  Duer,  Mi. 


*CLARK  AND  BUSHNELL    [*628 

e. 
MILLER  AND  LOZEE. 

Purtie* — Action  by  Firm— Damages. 

In  an  action  by  a  firm,  the  name  of  a  dormant 
partner  need  not  and  ought  not  to  bo  uaed. 

Where  drovere  are  sued  for  the  price  of  cattJe  in- 
trusted to  them  to  be  taken  to  market  and  sold,  a 
jury  are  warranted  in  allowing  tin-  hijrhost  sum  ac- 
cording: to  the  evidence,  the  defendant*  neirU'ctlng- 
to  show  the  prices  for  which  the  cattle  actually  sold. 
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Citations— 2  Esp.,  468,  469.  n. ;  7  T.  R.  361,  n. ;  2 
Taunt.,  324,  325 ;  1  Chit.  PL,  9 ;  3  Cow.,  84. 

THIS  was  an  action  of  assumpsit  on  the  com- 
mon counts,  tried  at  the  Orleans  Circuit  in 
Nov,  1828,  before  the  Hon.  Samuel  Nelson, 
one  of  the  Circuit  Judges. 

The  plaintiffs  and  one  House,  were  jointly 
interested  in  a  cloth  manufactory.  Clark  and 
Bushnell  bought  15  head  of  cattle  and  paid  for 
the  same  in  debts  owing  to  the  firm,  and  it 
was  agreed  that  House  should  have  one  third 
of  the  avails  of  the  venture  upon  the  happen- 
ing of  a  contingency, which  was  shown  to  have 
happened.  The  defendants  took  the  cattle  to 
drive  from  Monroe  Co.  to  the  Dutchess  Co. 
market,  and  agreed  with  the  plaintiffs  to  sell 
the  same  and  to  account  for  the  proceeds,  and 
were  to  receive  a  compensation  of  $2.50  per 
head.  The  defendants  took  the  cattle  to  mar- 
ket, sold  them  and  paid  $261.86  to  the  plaint- 
iffs, who  claimed  an  additional  sum.  There 
were  several  witnesses  sworn  as  to  the  value 
of  the  cattle,  but  there  was  no  proof  offered  by 
the  defendants  as  to  the  prices  for  which  the 
cattle  in  question  were  actually  sold.  The  jury 
found  a  verdict  for  the  plaintiffs  for  $53  dam- 
ages. Before  the  cause  was  submitted  to  the 
jury,  the  defendants  moved  for  a  nonsuit  on 
the  ground  of  the  non-joinder  of  House  as  a 
party  ;  which  motion  was  overruled.  House 
was  examined  as  a  witness  on  the  part  of  the 
plaintiffs,  not  being  objected  to  by  the  defend- 
ants. A  motion  was  made  for  a  new  trial. 

Mr.  S.  B.  Jewett,  for  defendants. 

Mr.  R.  Bryant,  for  plaintiffs. 

629*]     *By  the  Court,  Sutherland,  J.    The 

motion  for  a  nonsuit  was  properly  refused 
upon  the  trial.  It  was  founded  upon  the  allega- 
tion that  House  was  a  partner  with  the  plaint- 
iffs in  the  cattle  in  question,  and  entitled  to  a 
share  of  the  proceeds  of  the  sale,  and  ought, 
therefore,  to  have  joined  in  the  action. 

If  House  was  a  partner  (which  might  admit 
of  some  question),  he  was  a  dormant  partner; 
his  name  did  not  appear  in  the  transactions  rel- 
ative to  the  cattle,  and  he  was  not  held  forth 
or  known  to  the  world  as  a  partner,  or  as  in 
any  manner  interested  in  the  business  of  the 
plaintiffs.  He  was  not  a  party  to  the  contract 
with  the  defendant;  it  was  made  exclusively 
with  Clark  and  Bushnell.  Though  a  dormant 
party  may  be  sued  for  the  debts  of  a  firm,  yet 
his  name  need  not  and  ought  not  to  be  used 
when  they  are  plaintiffs.  This  was  expressly 
ruled  by  Ld.  Kenyon  in  Leverick  v.  Shqftoe,  2 
Esp.,  468;  and  the  same  learned  judge,  in  Ross 
y.  Day,  2  Esp.,  469.  n.,  allowed  a  set-off  of  an 
individual  demand  against  a  partnership  debt, 
where  it  appeared  that  the  business  had  been 
carried  on  in  the  name  of  one  of  the  partners 
only,  with  whom  the  defendant  dealt,  and  to 
whom  he  might  have  given  credit,  on  the 
ground  that  he  could  avail  himself  of  it  by 
way  of  offset.  7  T.  R.,  361.  n.  The  same 
points  were  also  ruled  iu  Lloyd  v.  Archbowle 
and  Mawman  v.  Gillett,  2  Taunt.,  324,  325  ;  1 
Chit.  PI.,  9  ;  3  Cow.,  84.  House  was  not  ob- 
jected to  as  an  incompetent  witness. 

The  evidence  was  clearly  sufficient  to  sup- 
port the  count  for  money  had  and  received. 
The  fact  that  the  defendants  had  paid  to  the 
plaintiffs  $260  on  account  was,  prima  facie, 
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evidence  that  they  had  sold  the  cattle  for  cash 
and  received  this  money;  and  that  presump- 
tion is  corroborated  by  other  circumstances  in 
the  case. 

As  to  the  amount  for  which  the  cattle  were 
sold,  it  was  a  proper  subject  for  the  jury  to  de- 
termine. The  evidence  as  to  the  value  of  the 
cattle  was  somewhat  contradictory;  but  it  is  to- 
be  borne  in  mind  that  it  was  in  the  defendants' 
power  to  remove  all  doubt  on  the  subject,  as- 
they  and  they  alone  *knew  to  whom  [*63O 
they  were  sold  and  for  what  prices.  Under 
such  circumstances,  it  was  the  duty  of  the  jury 
to  allow  the  highest  sum  which,  according  to> 
the  evidence  in  the  case,  they  could  probably 
have  been  sold  for. 

Motion  for  new  trial  denied. 

Cited  in— 8  N.  Y.,  446 ;  30  N.  Y.,  I 
1  Bos.,  37 ;  1  E.  D.  8.,  215. 


SILAS  HYDE,  Guardian,  &c., 

v. 
ROSANNA  HYDE,  Widow,  &c. 

Admeasurers  of  Dower — Appointment — Power* 
of— Appeal. 

On  a  proceeding  before  a  surrogate  for  the  ap- 
pointment of  admeasurers  of  dower,  an  inquiry 
whether  a  settlement  has  been  made  by  the  husband 
in  lieu  of  dower,  cannot  be  gone  into :  if  there  be  a. 
defense  to  the  widow's  claim  of  dower,  it  must  be- 
set up  when  she  brings  her  action  for  the  recovery 
of  the  part  assigned  to  her. 

Admeasurers  of  dower,  in  ascertaining  the  part  to 
be  assigned  to  the  widow,  are  not  authorized  to 
make  any  deduction  in  consequence  of  any  con- 
veyance of  land  made  by  the  husband  to  the  wife 
during  marriage. 

On  appeal  to  this  court,  only  the  regularity  and 
fairness  of  the  proceedings  are  examined  into. 

Citations— 9  Johns.,  245 ;  5  Cow.,  168.  299. 

A  PPEAL  from  proceedings  before  a  surro- 
JL\-  gate  on  admeasurement  of  dower.  The 
husband  of  the  widow  died  seised  of  440  acres 
of  land,  of  which  125  acres  were  assigned  to- 
ner by  the  admeasurers  appointed  on  her  peti- 
tion by  the  surrogate  of  Wayne  Co.  On  the 
hearing  before  the  surrogate,  it  was  shown  on 
the  part  of  the  infant  heirs  of  the  deceased, 
that  long  after  the  marriage,  the  deceased  and 
•his  wife  joined  in  a  conveyance  of  75  acres  of 
land  in  fee  to  the  brothers  of  the  wife,  who, 
on  the  same  day,  reconvened  the  land  to  the 
wife;  and  it  was  objected  that  such  convey- 
ance barred  the  widow  of  her  dower.  To  prove 
that  such  was  the  intent  of  the  parties,  sundry 
writings  simultaneously  executed  with  the  con- 
veyance were  produced,  and  witnesses  were 
examined  as  well  to  show  the  object  of  the  con- 
veyance as  that  the  property  conveyed  was  a 
reasonable  support  to  the  widow  in  her  cir- 
cumstances and  condition  of  life.  At  the  time 
of  the  conveyance  of  the  75  acres,  which  was 
in  1820,  the  husband  and  wife  agreed  to  live 
apart.  They  however  lived  together  three 
fourths  of  the  time  until  the  death  of  the  hus- 
band, which  happened  in  1828  ;  in  the  mean- 
time having  repeatedly  *separated.  [*631 
The  day  before  his  death,  the  husband  made 
his  will,  and  by  it  gave  to  his  "  beloved  "  wife 
$50  "  over  and  above  her  dower  which  has 
heretofore  been  conveyed  to  her,"  as  expressed 
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in  the  same;  and  then,  after  sundry  pecuniary 
bequests,  gave  all  his  property  to  his  three 
sons,  to  be  equally  divided  between  them.  The 
surrogate  overruled  the  objection,  and  the  ad- 
measurers  were  appointed,  who  performed  the 
duty  assigned  them.  The  guardian  of  the 
heirs  appealed  to  this  court. 

Mr.  B.  Whiting,  for  appellant.insisted  that 
the  widow  was  not  entitled  to  dower,  having 
received  a  jointure  during  coverture.  1  R.L., 
58,  59,  sees.  8,  9;  4  Dane,  Abr.,  672,  sec.  45.  A 
jointure  settled  on  a  wife  is  a  bar  to  dower,  es- 
pecially if  it  be  a  competent  livelihood.  Earl 
of  Buckingham,  v.  Drury,  3  Bro.  P.  C.,  492. 
The  surrogate  erred  in  awarding  dower  to  the 
widow  without  reference  to  the  convej^ance 
which  had  been  made  to  her. 

Mr.  W.  H.  Adams,  for  respondent.  This 
court  will  not  interfere  with  the  proceedings 
before  the  surrogate,  if  their  regularity  and 
fairness  are  not  impeached.  If  there  be  a  legal 
or  equitable  bar  to  the  right  of  dower,  it  may 
be  set  up  when  the  respondent  shall  bring  her 
action  to  recover  possession  of  the  lands  as- 
signed to  her.  9  Johns.,  245;  5  Cow.,  299. 
The  appellant  should  have  applied  for  a 
feigned  issue  or  some  other  proceeding  to  try 
the  respondent's  right  to  dower,  if  he  intend- 
ed to  call  such  right  in  question.  10  Johns., 
308. 

By  the  Court,  Marcy ,  J.  The  only  question 
presented  by  this  appeal  is  whether  the  post 
nuptial  provision  made  by  the  husband  for  his 
wife  was  intended  to  be  in  lieu  of  dower. 
This,  as  I  understand  the  law,  was  not  a  ques- 
tion to  be  settled  by  the  surrogate  and,  conse- 
quently, not  to  be  raised  and  determined  on  this 
appeal.  The  proceedings  before  the  surrogate 
assume  that  the  widow  is  entitled  to  dower  out 
of  the  lands  in  question.  She  does  not  get  pos- 
session by  the  agency  of  the  admeasurers;  but 
if  what  is  assigned  to  her  by  them  is  not  quiet- 
ly yielded  up  she  must  resort  to  her  action. 
032*]  *Those  who  oppose  her  claim  have  not 
their  rights  compromitted  by  the  proceedings 
before  the  surrogate.  In  defence  to  her  action 
they  can  show,  and  that  is  the  proper  time  for 
doing  it,  that  she  has  no  right  to  be  endowed 
of  the  lands  which  she  seeks  to  recover. 

The  review  here  of  the  proceedings  of  the 
surrogate  looks  only  to  the  regularity  and  fair- 
ness of  what  has  been  done  by  him  and  the 
admeasurers,  on  the  assumption  that  the  widow 
has  a  right  to  dower.  We  have  nothing  to  do 
now  with  the  question  whether  she  is  barred 
of  this  right  by  the  provision  made  for  her  by 
her  husband  in  1820.  The  cases  Ex  parte  Wat- 
kins,  9  Johns.,  245;  Jackson  v.  Randall,  5  Cow., 
168,  and  Jackson  v.  Waltermire,  5  Id.,  299,  are 
decisive  authorities  on  this  point. 

The  notion  that  what  the  widow  received 
from  her  husband,  if  it  was  not  to  be  in  lieu 
of  dower,  ought  to  have  been  taken  into  con- 
sideration by  the  admeasurers,  and  should 
have  so  far  diminished  the  amount  designated 
by  them  that  both  parcels,  viz.:  that  which 
she  received  from  her  husband,  and  that  ad- 
measured to  her,  should  not  have  exceeded  her 
pars  rationabile,  does  not  seem  to  have  any 
countenance  from  authority,  although  its  ap- 
plication in  some  cases,  and  probably  in  this, 
considered  in  an  equitable  point  of  view,  might 
not  produce  effects  to  be  regretted.  If  the  pro- 
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vision  made  for  the  claimant  in  this  case  did 
not  operate  as  a  bar  to  her  whole  dower  in  the 
lands  of  which  her  husband  died  seised,  I 
know  of  no  principle  by  which  it  can  be  ad- 
judged to  bar  any  ratable  proportion  of  it. 
Proceedings  of  the  surrogate  affirmed. 


*  JACKSON,  ex  dem.  VAN  SCHAICK    [*633 

ET  A  I.., 
«. 

VINCENT. 

Real  Property— Tenant  for  Tears— Term,  how 
Forfeited — Conveyance — Presumption  of  Re- 
lease. 

A  tenant  for  years  forfeits  his  term  by  a  refusal  In 
pate  to  pay  rent,  by  denying:  the  title  of  his  landlord 
and  by  accepting  title  from  a  hostile  source. 

The  mere  factof  a  party  conveying  lands,  bound- 
ing them  on  a  line  established  as  a  boundary  be- 
tween two  adjoining  patents,  is  not  sufficient  to 
warrant  the  presumption  of  a  release  of  lands  be- 
yond such  line,  especially  when  rebutted  by  evi- 
dence that  the  party  sold  lands  beyond  such  ifne. 

Citations— Cruise,  tit.  32,  ch.  28,  sec.  2 :  8  Cow.,  820, 
621;  Co.  Litt.,  253;  11  Johns.,  1 ;  Cowp.,  214.  21«;  5 
Cow.,  130, 131, 135, 136 ;  3  Johns.,  283. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Saratoga  Circuit  in  May,  1828,  before  the 
Hon.   Nathan  Williams,  one  of  the   Circuit 
Judges. 

Anthony  Van  Schaick,  by  his  last  will  and 
testament  bearing  date  Aug.  17,  1781,  devised 
all  his  real  estate  to  his  wife,  Christina,  for 
life,  with  remainder  to  his  daughter,  Anna, 
the  wife  of  John.  G.  Van  Schaick,  in  fee. 
Feb.  28,  1784,  Christina  Van  Schaick,  John 
G.  Van  Schaick  and  Anna,  his  wife,  demised 
lots  Nos.  71  and  99  in  the  Half  moon  or  Van 
Schaick's  patent  to  the  defendant  for  the  term 
of  67  years,  reserving  an  annual  rent  of  £9. 
The  defendant  entered  into  possession  of  the 
premises,  and  remained  in  possession  at  the 
commencement  of  this  suit  in  May,  1827. 
Christina  Van  Schaick  died  about  17  years  be- 
fore the  trial,  and  Anna  Van  Schaick  about  11 
Jears  before  the  trial,  leaving  her  husband, 
phn  G.  Van  Schaick,  living.  A  few  days  pre- 
vious to  the  commencement  of  this  suit,  one 
of  the  heirs  of  Anna  Van  Schaick,  demanded 
of  the  defendant  payment  of  the  rent  due  upon 
the  lease  executed  to  him.  The  defendant  ad- 
mitted that  he  held  such  lease,  but  refused  to 
pay  any  rent,  stating  that  he  had  warranty 
deeds  from  Mr.  Ludlow  and  others  for  the 
land.  This  suit  was  then  commenced  for  the 
recovery  of  the  demised  premises.  The  lessors 
of  the  plaintiff  were  John  G.  Van  Schaick  and 
the  children  of  his  marriage  with  Anna  Van 
Schaick.  On  this  evidence,  the  plaintiff  rested. 
On  the  part  of  the  defendant,  it  was  shown 
that  difficulties  having  arisen  as  to  the  bound- 
aries of  the  Halfmoon  patent  and  the  patent  of 
Kayaderosseras,  which  adjoined  it,  an  apree- 
ment  *was  entered  into  by  the  pro-  [*«34 
prietors  of  those  patents  Nov.  21,  1792,  to  ap- 
ply to  the  Legislature  of  the  State  for  the  ap- 
pointment of  commissioners  to  determine  the 
boundary  lines  between  those  patents,  which 
agreement  was  signed,  amongst  others,  by 
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Christina  Van  Schaick,  and  the  petition  was 
presented.  Jan.  81,  1793,  a  similar  agreement 
was  entered  into  between  the  proprietors  of  the 
patents  of  Half  moon, Kayaderosseras  and  Shan- 
nondhoi  or  Clifton  Park  ;  this,  however,  was 
not  signed  by  Christina  Van  Schaick,  nor  by 
any  other  under  whom  the  lessors  of  the  plaint- 
iff claimed.  Mar.  11,  1793,  an  Act  was  passed 
by  the  Legislature  appointing  commissioners  in 
pursuance  of  the  prayer  of  the  petitioners. 
Feb.  25,  1794,  a  majority  of  the  commissioners 
made  and  filed  their  determination  in  the  prem- 
ises, establishing  the  boundary  lines  as  desig- 
nated on  a1  map  of  the  Kayaderosseras  patent 
subscribed  by  three  commissioners  of  the  names 
of  Yates,  Glen  and  Palmer,  and  by  a  surveyor 
of  the  name  of  Webb.  The  defendant  then 
proved  that  the  premises  in  question  laid  with- 
in the  Kayaderosseras  patent  according  to  the 
lines  thus  established,  and  produced  in  evi- 
dence four  deeds  of  distinct  portions  of  the 
premises  in  question  from  sundry  persons 
claiming  under  the  Kayaderosseras  patent  to 
him  (the  defendant),  conveying  the  premises 
in  fee,  with  covenants  of  warranty.  Those 
deeds  bore  date  in  1798,  1800,  1802  and  1811. 
The  defendant  also  proved  that  Jan.  15,  1814, 
several  of  the  lessors  of  the  plaintiff,  John  G. 
Van  Schaick,  however,  not  being  one  of  them, 
joined  in  a  conveyance  of  a  part  of  a  lot  in  the 
Halfmoon  patent,  which  extended  across  and 
beyond  the  established  line  of  the  Kayaderos- 
seras patent,  and  bounded  the  same  on  such 
line,  and  that  Jan.  11,  1817,  the  same  parties 
joined  in  another  conveyance  of  another  lot, 
bounding  it  in  like  manner. 

On  the  part  of  the  plaintiff,  an  Act  of  the 
Legislature  passed  Apr.  7,  1795,  was  read  in 
evidence,  declaring  that  the  title  of  no  person 
whomsoever  claiming  lands  in  either  of  the 
above  patents,  and  who  did  not  unite  in  the  ap- 
plication to  the  Legislature  for  the  passage  of 
the  Act  of  Mar.  11,1793,  should  be  bound  or  any 
635*]  ways  affected  by  the  determination  *of 
the  commissioners  made  in  pursuance  of  such 
Act.  A  witness  for  the  plaintiff  also  proved 
that  he  held  land  on  the  Kayaderosseras  side 
of  the  line  established  by  the  commissioners, 
under  purchase  from  the  lessors  of  the  plaint- 
iff, and  it  was  shown  that  for  the  last  40  years 
John  G.  Van  Schaick  was  incapable  of  trans- 
acting business  in  consequence  of  mental  de- 
rangement. 

The  judge  charged  the  jury  that  the  lease 
produced  was,  prima  fade,  evidence  of  title  in 
the  lessors,  and  that  the  defendant  having  ac- 
cepted a  lease  was  not  permitted  by  law  to 
deny  the  title  of  his  landlords  ;  that  from  the 
evidence  adduced,  it  was  their  province  to  say 
whether  or  not  the  lessors  had  released  their 
title  to  the  premises  in  question.  He  recapitu- 
lated the  testimony,  and  expressed  his  opinion 
that  the  evidence  was  too  slight  to  warrant  the 
presumption  of  a  release,  but  submitted  the 
question  to  their  consideration.  The  defendant 
excepted  to  the  charge  of  the  judge,  and  the 
jury  found  a  verdict  for  the  plaintiff  ;  which 
was  now  moved  to  be  set  aside. 

Mr.  J.  L.  Viele,  for  the  defendant,  insisted 
that  the  plaintiff  was  not  entitled  to  recover 
without  showing  a  forfeiture  of  the  lease,  or  a 
non-payment  of  rent  upon  a  regular  demand, 
or  want  of  distress  ;  that  the  evidence  justified 
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the  conclusion  that  the  lessors  had  assented  to 
the  defendant's  attornment  and  purchase  un- 
der the  Kayaderosseras  patent,  and  if  so,  they 
were  as  much  concluded  as  if  a  release  had 
been  executed  by  them  ;  and  that  from  the 
lapse  of  40  years,  without  showing  a  demand 
of  rent  by  the  lessors  or  a  recognition  of  the 
lease  as  a  subsisting  instrument  by  the  tenant, 
the  jury  were  warranted  in  presuming  a  release; 
and  that  the  judge  erred  in  the  opinion  ex- 
pressed by  him  that  the  evidence  was  too  slight 
to  warrant  such  presumption.  The  counsel 
cited  Woodf.,  202,  203,  327,  328,  332;  Jac.  Law 
Diet.,  tit.  Disclaimer;  1  Cruis.,  95,  tit.  Estate 
for  Life;  2  Bac.  Abr.,  570.  Co.  Litt.,  251  b, 
252  a  ;  3  Johns.,  283.  The  case  in  11  Johns., 
1,  which  he  said  would  be  relied  on  for  the 
plaintiff,  he  insisted  stood  alone,  and  was  un- 
supported by  authority. 

*Messrs.  S.  G.  Huntingdon  and  [*636 
A.  Van  Vechten,  for  plaintiff.  A  parol  dis- 
claimer avoids  a  lease  for  years.  1  Crui.  Dig., 
93,  sec.  99  ;  4  Id.,  368,  sec.  2  ;  2  Bl.  Com.,  275, 
276;  Adams,  Ej.,  118,  119.  And  such  dis- 
claimer relieves  the  landlord  from  making  a 
formal  demand  of  rent.  1 1  Johns.,  1.  There 
was  no  evidence  of  a  recognition  of  the  line  as 
established  by  the  commissioners  by  those  un- 
der whom  the  lessors  claimed  ;  for  although 
Christina  Van  Schaick  was  a  party  to  the  peti- 
tion to  the  Legislature,  they  were  not  concluded 
by  her  act,  their  title  not  being  derived  from 
her,  she  having  only  a  life  estate.  Nor  were 
the  acts  of  the  lessors  in  the  execution  of  the 
conveyances,  shown  by  the  defendant, evidence 
of  such  recognition.  Whatever  presumption 
arose  from  such  conveyances  was  rebutted  by 
the  fact  that  lands  were  holden  under  them 
within  the  lines  established  by  the  commis- 
sioners. The  mere  lapse  of  time  is  not  suffi- 
cient to  warrant  the  presumption  of  a  release; 
a  release  cannot  be  presumed  where  the  party 
who  asks  for  the  presumption  never  pretended 
its  existence.  A  jury  must  draw  presumptions 
according  to  law  and  the  rules  of  evidence, 
under  the  direction  of  the  court.  3  Burr.,  1071; 
Woodf.,  487  ;  Runn.,  Ej.,  276. 

By  the  Court.SsL-vsige,  Ch.  J.  The  first  prop- 
osition advanced  by  the  judge  does  not  ap- 
pear to  be  disputed,  that  the  lease  was  prima 
facie  evidence  of  title  in  the  lessors.  But  it  is 
contended  by  the  defendant's  counsel,  that  the 
remedy  of  the  landlord  must  be  upon  the  lease, 
either  for  a  forfeiture  or  for  non-payment  of 
rent,  when  the  precise  sum  must  be  demanded, 
if  he  proceeds  at  common  law,  or  want  of  suf- 
ficient distress  under  the  statute  must  be  shown ; 
and  it  is  argued  that  the  parol  disclaimer  shown 
in  this  case  is  not  enough  to  work  a  forfeiture. 
It  has  been  often  decided  by  this  court  that  a 
fee  cannot  be  devested  by  parol  where  title  is 
shown  in  a  party  in  a  cause  ;  his  declarations 
cannot  in  general  be  given  in  evidence  to  show 
a  title  out  of  him,  but  parol  declarations  are 
received  to  prove  or  disprove  the  fact  of  ten- 
ancy, to  establish  boundaries,  &c.  "  It  is  said 
that  a  disclaimer  of  a  freehold  estate  must  be  in 
a  court  of  record,  because  a  *freehold  [*337 
shall  not  be  devested  by  mere  words  in  pats. 
But  in  the  case  of  terms  for  years,  which  are 
only  chattels  real,  an  assignee  of  them  may  re- 
fuse in  pats  and  by  such  refusal  the  interest 
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will  be  de vested."  Cruis.,  tit.  32,  ch.  26,  sec.  2. 
We  have  held,  however,  that  a  disclaimer  of  a 
freehold  estate  need  not  be  in  a  court  of  rec- 
ord, but  may  be  by  deed  in  pais.  6  Cow.,  620, 
621.  "  If  he  (the  tenant)  affirms  the  reversion 
to  be  in  a  stranger  by  accepting  his  fine,  attorn- 
ing as  his  tenant,  collusive  pleading,  and  the 
like  ;  such  behavior  amounts  to  a  forfeiture  of 
his  particular  estate."  Co.  Liu.,  253. 

In  the  case  of  Jackson  v.  Collins,  11  Johns., 
1,  it  was  held  that  a  parol  disclaimer,  with  a 
declaration  that  the  tenant  had  accepted  a  deed 
with  warranty  from  a  stranger,  amounts  to  a 
waiver  of  a  formal  demand  of  rent.  In  that  case, 
when  rent  was  demanded,  the  defendant  an- 
swered that  he  did  not  hold  under  a  lease  from 
Van  Rensselaer,  but  that  he  claimed  the  whole 
under  a  warranty  deed,  and  that  the  grantor 
therein  was  bound  to  defend  him.  In  this  case 
the  defendant  refused  to  pay  rent,  saying  he 
had  warranty  deeds  from  Ludlow  and  others. 
Kent,  Ch.  J.,  says:  "The  disclaimer  by  parol 
might  not  have  been  sufficient  in  this  case  to 
amount,  of  itself,  to  a  forfeiture  of  the  lease. 
That  is  not  the  point  in  the  case.  But  it  is  suf- 
ficient to  excuse  the  plaintiff  from  the  necessity 
of  a  regular  formal  demand  of  the  rent,  in  like 
manner  as  the  act  or  declaration  of  the  oppo- 
site party  will  in  many  cases  supersede  the  ne- 
cessity of  a  formal  tender;  and  in  like  manner, 
as  such  a  disclaimer,  will  excuse  the  omission 
of  a  notice  to  quit. "  It  is  said  that  this  case 
stands  alone,  and  is  unsupported  by  any  other 
authority.  If  it  does  so,  it  stands  upon  the  basis 
of  reason  and  common  sense.  Why  should  the 
landlord  be  put  to  the  trouble  of  making  a  de- 
mand on  the  premises  of  the  precise  sum,  at  a 
particular  hour,  when  his  tenant  had  put  him 
at  defiance  by  telling  him  that  he  had  a  better 
title,  that  he  held  in  fee  from  another  source 
of  title,  and  would  pay  no  rent  ?  But  the  quo- 
tation from  Cruise  shows  that  a  tenant  for 
years  may  forfeit  his  term  by  a  refusal  in  pais. 
638*]  In  this  case,  there  *is  not  only  a  re- 
fusal to  pay,  but  the  defendant  accepted  deeds 
under  a  hostile  title. 

Do  the  circumstances  in  this  case  warrant 
the  presumption  of  a  release  by  the  landlord  ? 
In  EMridge  v.  Knott,  Cowp.,  214,  216,  it  was 
held  that  mere  length  of  time,  short  of  the 
period  fixed  by  statute,  without  other  circum- 
stances, is  not  sufficient  to  authorize  the  pre- 
sumption of  a  release  of  a  rent.  In  Jackson  v. 
Davis,  5  Cow.,  130,  181,  this  point  is  discussed 
by  Mr.  Justice  Sutherland;  and  it  is  clearly 
shown  that,  though  payment  of  the  rent  may 
be  presumed,  yet  an  extinguishment  of  the 
right  to  the  rent  is  not  to  be  thus  presumed. 
The  only  circumstance  in  this  case  from  which 
to  presume  an  abandonment  of  their  claim, 
consists  in  the  fact  that  the  lessors  sold  lands 
bounded  upon  the  commissioners'  line,  and 
within  the  Halfmoon  patent.  That  circum- 
stance is  rebutted  by  the  fact  that  in  other  in- 
stances they  have  sold  lands  which,  according 
to  that  line,  are  within  the  Kayaderosseras 
patent.  This  circumstance,  therefore,  proves 
nothing. 

There  is  no  evidence  of  any  assent  by  the 
lessors  of  the  defendant's  purchase  under  the 
Kayaderosseras  title.  In  Jackson  v.  Welden,  8 
Johns.,  283,  it  appeared  that  the  lessor  had 
said  that  he  had  given  up  all  claim  to  the  land, 
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and  told  the  defendant  that  a  title  under  the 
Kayaderosseras  patent  would  be  valid.  The 
court  held  that  the  lessor  must  be  deemed  to 
have  assented  to  the  defendant's  attornment. 
Not  so  in  this  case  ;  there  is  no  evidence  show- 
ing any  knowledge  in  the  lessors  of  the  de- 
fendant's purchase  until  the  rent  was  demand- 
ed, in  May,  1827. 

That  the  award  of  the  commissioners  did 
not  affect  the  title  of  those  who  had  not  as- 
sented to  the  proceedings  and  subscribed  the 
agreement  or  the  petition,  is  a  point  decided 
by  the  Legislature"  by  the  Act  of  1795.  and  by 
this  court  in  Jackson  v.  Davis,  5  Cow.,  185, 
136.  I  shall  not  repeat  here  what  is  there  said 
upon  that  point,  particularly  as  it  was  not  re- 
lied on  in  the  argument.  But  if  it  were  con- 
ceded that  Christina  Van  Scbaick  was  bound 
by  her  signature  to  the  petition  of  1792,  that 
could  not  affect  the  present  lessors.  She  bad 
an  estate  for  life  only;  and  if  she  had  been 
barred  *during  her  life  from  asserting  [*639 
a  right  to  the  premises  or  the  rent,  those  who 
own  the  inheritance  are  not  to  be  prejudiced 
by  any  acts  of  thaUkind  of  a  tenant  for  life. 

lam  of  opinion  that  the  motion  for  a  new  trial 
should  be  denied. 

Cited  in— 16  Wend.,  538 ;  19  Wend.,  434  ;  9  N.  Y.,  21, 
27 ;  41  N.  Y..  78 ;  12  Barb.,  122. 
See  9  N.  Y.,  9. 


HOLLISTER  v.  JOHNSON. 

Officers — Constable — Duty  of,  as  to  Property  un- 
der Execution — Liability  for  Defendant's  Ar- 
rest— Time  of— Evidence. 

It  is  the  duty  of  a  constable  to  whom  an  execu- 
tion is  delivered,  in  all  cases,  to  search  for  property 
before  he  takes  the  body  of  the  defendant. 

If,  without  searching  or  inquiring  for  property, 
he  Immediately,  upon  receiving  the  execution,  ar- 
rest the  defendant,  he  does  it  at  his  peril ;  and  if  it 
be  shown  that  the  defendant  has  property  in  his 
open  and  visible  possession  which  was  subject  to 
the  execution,  and  might  with  reasonable  diligence 
have  been  found  by  the  officer,  he  is  liable  to  an  ac- 
tion for  the  arrest. 

It  seems  that  trespass  in  such  a  case  might  be  sus- 
tained. 

It  is  erroneous  in  a  judge  to  instruct  a  jury  that 
they  may  indulge  a  presumption  not  warranted  by 
the  evidence  disclosed  in  the  case. 

A  constable  has,  in  all  cases,  a  reasonable  time  to 
search  for  property  before  he  is  bound  to  arrest  the 
defendant  in  an  execution ;  and  if  he  acts  in  good 
faith,  he  will  incur  no  responsibility  in  omitting  to 
take  the  body  until  such  search  can  be  made.  If 
the  defendant  declares  he  has  no  property,  the  ar- 
rest may  be  made  immediately. 

Citations— Laws  of  1824,  p.  288,  sec.  14 ;  Waterman. 

Manual,  86. 

rp  1 1 1 S  was  an  action  for  false  imprisonment. 
1  The  defendant,  as  a  constable,  committed 
the  plaintiff  to  jail  on  a  justice's  execution  for 
$41.79,  where  he  remained  five  days.  The 
plaintiff  proved  that,  at  the  time  of  his  com- 
mitment, he  was  a  house-keeper,  having  a  fam- 
ily, in  the  county  where  the  judgment  was 
rendered,  and  occupied  a  farm  at  a  rent  of  $60 
per  annum,  of  which  he  had  been  in  posses- 
sion for  three  years ;  that  he  was  possessed  of 
two  colts  worth  $40,  a  wagon  worth  $25,  and 
household  furniture  of  considerable  value  over 
and  above  what  by  law  was  exempted  from 
execution.  The  suit  in  which  the  execution 
issued  was  commenced  by  warrant,  which  was 
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served  on  the  same  day  that  the  execution  is- 
sued. At  the  time  of  the  service  of  the  war- 
rant, the  plaintiff  told  the  defendant  he  had 
property  enough  to  pay  all  his  debts,  but  did 
C4O*]  not  point  out  *any  property  to  the  de- 
fendant. He  further  told  him  that  he  intended 
to  pay  his  debts  before  he  went  away,  and  he 
requested  the  defendant  to  let  him  be  until 
Monday,  the  day  on  which  the  arrest  took 
place  being  Saturday.  This  the  defendant  de- 
clined, and  carried  him  before  the  justice  who 
issued  the  warrant,  a  distance  of  ten  miles 
from  the  residence  of  the  plaintiff.  When 
brought  before  the  justice,  the  plaintiff  con- 
fessed judgment  and  consented  to  the  issuing 
of  the  execution,  and  said  that  he  had  before 
offered  to  turn  out  property,  but  now  would 
do  nothing  about  it.  Whilst  the  justice  was 
making  out  the  execution,  the  plaintiff  es- 
caped. The  defendant  in  this  cause  (the  con- 
stable) and  the  plaintiff  in  the  execution  pur- 
sued and  arrested  him  at  the  distance  of  half 
a  mile  from  the  justice's  office.  It  was  late  on 
Saturday  night  when  the  execution  issued, 
near  bed  time ;  the  justice'*  office  was  about 
12  miles  south  from  the  jail,  and  the  plaintiff 
resided  6  miles  east  of  the  jail.  The  plaintiff 
in  the  execution  testified  that  the  plaintiff  in 
this  suit  was  reputed  insolvent ;  that  he  was 
informed  he  was  about  to  clear  out  for  the 
west ;  and  considering  his  debt  in  danger,  he 
swore  out  the  warrant.  It  appeared  that  the 
farm  on  which  the  plaintiff  in  this  suit  re- 
sided laid  on  the  line  of  the  State  of  Vt.,  and 
that  part  of  it  was  in  that  State,  and  that  after 
his  discharge  from  the  execution  he  did  move 
to  the  west. 

The  defendant  insisted  that  the  action  should 
have  been  case  and  not  trespass,  and  on  that 
ground  moved  for  a  nonsuit.  The  circuit 
judge  reversed  the  question,  and  charged  the 
jury  that  if  it  was  doubtful  whether  there  was 
property  sufficient  to  satisfy  the  execution,  the 
defendant  was  justified  in  taking  the  body  of 
the  plaintiff  ;  that  to  render  the  defendant  li- 
able in  this  action,  there  must  have  been  a 
reasonable  probability  of  there  being  property 
enough  to  satisfy  the  execution  ;  that  the  cir- 
cumstance of  the  plaintiff's  being  about  to  go 
to  the  west,  and  the  property  which  he  offered 
to  turn  out  not  being  pointed  out,  went  far  in 
justification  of  the  defendant ;  that  the  fact  of 
the  plaintiff's  having  property  was  not  con- 
clusive evidence  that  the  execution  might  be 
satisfied,  for  it  appeared  that  the  premises  were 
leased,  and  it  might  reasonably  be  presumed 
that  the  landlord  had  a  claim  for  rent,  which 
641*]  *might  have  defeated  the  execution; 
and  that  if  the  defendant  had  not  taken  the 
body  of  the  plaintiff,  and  it  had  turned  out 
that  he  had  not  sufficient  property  to  satisfy 
the  execution,  the  defendant  would  have  been 
liable.  The  plaintiff  excepted  to  the  charge, 
and  the  jury  found  a  verdict  for  the  defendant. 

Mr.  J.  Crary,  for  plaintiff,  cited  2  Johns. 
Cas.,  50;  4  Cr.,  404. 

Mr.  G.  W.  Jermain,  for  defendant,  in- 
sisted that  the  declaration  of  the  plaintiff  that 
he  would  do  nothing  about  turning  out  prop- 
erty in  satisfaction  of  the  judgment  must  be 
considered  as  a  voluntary  surrender  of  his  per- 
son in  execution,  especially  as  the  plaintiff  did 
not  require  the  defendant  to  proceed  against 
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his  property.  If,  under  circumstances  like 
those  disclosed  by  this  case,  the  party  is  bound 
to  seek  satisfaction  against  the  goods,  the  pro- 
vision of  the  statute  authorizing  an  execution 
to  be  issued  on  oath  of  danger,  &c.,  would  be 
useless. 

By  the  Court,  Sutherland,  J.  It  is  the  duty 
of  the  constable  to  whom  an  execution  is  de- 
livered in  all  cases  to  search  for  property  to 
satisfy  it  before  he  takes  the  person  of  the  de- 
fendant. The  form  of  the  execution  clearly  in- 
dicates his  duty  in  this  respect  ;  it  commands 
him  "to  levy  the  debt  or  damages  and  costs  of 
the  goods  and  chattels  of  the  defendant,  &c. , 
and  if  no  goods  and  chattels  can  be  found. then 
to  take  the  body  of  the  defendant,"  &c.  Laws 
of  1824,  p.  286,  sec.  14.  Waterman,  Manual,  86. 
His  right  to  take  the  body  depends  upon  the 
contingency  of  there  being  no  property  to  be 
found.  If,  without  searching  or  inquiring  for 
property,  he  immediately  upon  receiving  the 
execution  arrests  the  defendant,  he  does  it  at 
his  peril;  and  if  it  is  shown  that  the  defendant 
had  property  in  his  open  and  visible  posses- 
sion, which  was  subject  to  the  execution,  and 
might,  with  reasonable  diligence,  have  been 
found  by  the  officer,  he  is  undoubtedly  liable 
to  an  action  for  making  the  arrest.  Whether 
the  action  should  be  case  or  trespass,  it  is  not 
necessary  to  decide,  as  the  point,  though  raised 
upon  the  trial,  seems  to  have  *been  [*642 
abandoned  upon  the  argument ;  though  I  see 
no  substantial  objection  to  an  action  of  tres- 
pass in  such  a  case.  The  constable  does  not 
obey,  but  violates  the  authority  under  which 
he  acts,  if  he  makes  an  arrest  without  search- 
ing or  inquiring  for  property.  Whether  there 
was  property  or  not  upon  which  a  levy  might 
have  been  made  is  matter  in  pais,  to  be  shown 
by  evidence  ;  and  whenever  it  is  shown,  the 
authority  for  the  arrest  is  disproved,  and  the 
constable  is  left  without  justification  as  a  will- 
ful trespasser. 

The  charge  of  the  judge  appears  to  me  to  have 
been  wrong  in  two  essential  particulars:  1.  In 
stating  to  the  jury  that  it  might  reasonably  be 
presumed  that  the  landlord  of  the  plaintiff  had  a 
claim  or  lien  on  the  property  which  was  shown 
to  have  been  in  his  possession  for  rent,  which 
might  have  defeated  the  execution  ;  and  2.  In 
stating  to  them  that  if  the  defendant  had  not 
taken  the  body  of  the  plaintiff,  and  it  turned 
out  that  he  had  not  sufficient  property  to  sat- 
isfy the  execution,  he  (the  defendant)  would 
have  been  liable  for  the  amount  of  the  execu- 
tion. Now,  there  is  not  a  particle  of  evidence 
in  the  case  upon  the  subject  of  rent,  except  the 
simple  fact  that  the  plaintiff  lived  on  a  farm 
for  which  he  was  to  pay  or  had  paid  $60  per 
annum.  No  claim  on  the  part  of  the  landlord 
was  shown,  nor  any  other  circumstance  from 
which  an  inference  could  be  drawn  that  there 
was  any  rent  in  arrear  ;  and  unless  sueh  pre- 
sumption exists  in- judgment  of  law  in  all  cases 
between  landlord  and  tenant,  there  was  no 
foundation  for  it  in  this. 

A  constable  has  in  all  cases  a  reasonable  time 
to  search  for  property  before  he  is  bound  to 
arrest  the  defendant  in  the  execution  ;  and  if 
he  acts  in  good  faith,  he  will  incur  no  respon- 
sibility in  omitting  to  take  the  body  until  such 
search  can  be  made.  This  necessarily  follows 
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from  what  has  already  been  said  as  to  the  duty 
of  the  constable  under  the  execution. 

There  may  be  cases  in  which  no  actual  search 
is  necessary.  Where  the  defendant  in  the  execu- 
tion declares  that  he  has  no  property,  he  has 
no  right  to  complain  if  the  constable  credits 
his  assertion  and  proceeds  accordingly.  But 
that  was  not  the  case  here;  the  plaintiff,  when 
he  was  arrested  upon  the  warrant,  informed 
the  defendant  that  he  had  property  enough  to 
4J43*J  *pay  all  his  debts,  and  that  he  intended 
to  pay  them,  and  requested  him  to  delay  the 
-arrest  or  suspend  proceedings  until  the  follow- 
ing Monday,  this  being  on  Saturday ;  but  the  de- 
fendant having  refused  to  do  this,  and  having 
taken  the  plaintiff  12  or  14  miles  from  home, 
before  the  magistrate  who  issued  the  process.he 
then  said  that  he  had  before  offered  to  turn  out 
property,  but  now  he  would  do  nothing  about 
it.  This,  so  far  from  authorizing  the  defend- 
ant to  conclude  that  he  had  no  property,  was 
substantially  an  assertion  that  he  had,  but  that 
he  intended  to  leave  the  officer  to  do  his-  duty 
in  the  ordinary  way.  Indeed,  the  plaintiff  had 
no  opportunity  to  turn  out  property  if  he  had 
been  so  inclined  ;  the  execution  did  not  issue 
till  near  bed  time,  as  .the  witness  expressed  it, 
on  Saturday  night,  and  the  plaintiff  was  then 
12  or  14  miles  from  home,  where  his  property 
•was. 

New  trial  granted. 
Cited  in-3  Hill,  233;  51  N.  Y.,  286. 


DUTTON  AND  BLANCHARD 
HOLDEN. 

Pleading— Departure  in — Trespass. 

[t  is  no  departure  in  pleading  for  a  defendant, 
after  pleading  liberum  tenementum,  to  rejoin  to  a 
replication  setting1  forth  a  demise,  that  in  the  de- 
mise was  contained  a  reservation  to  do  the  acts 
complained  of  as  trespasses. 

A  reloinder,  however,  of  a  reservation  in  a  lease, 
to  examine  demised  premises,  and  to  make  such  re- 
pairs and  alterations  as  should  be  deemed  neces- 
sary, is  no  answer  to  a  charge  for  prostrating  a 
fence,  leaving  the  premises  exposed  to  the  intru- 
sion of  cattle,  and  converting  the  fence  to  the  use 
of  the  defendant. 

Citations-11  East,  188  ;  1  Saund.,  27  ;  5  T.  R.,  553  ; 
Co.  Litt.,  303  1) ;  1  Salt.,  179;  1  Ld.  Raym.,  231 ;  1 
Saund.,  28,  n.  3. 

ERROR  from  the  N.  Y.  C.  P.  Button  and 
Blanchard  brought  their  action  in  the  C. 
P.  against  Holden  in  trespass  for  entering  a 
close  and  dwelling-house  of  the  plaintiffs  ;  for 
destroying  tire  fence  inclosing  the  lot,  and  for 
carrying  away  and  converting  the  same  to  his 
own  use.  The  defendant  pleaded  liberum  tene- 
mentum. The  plaintiffs  replied  that  before  the 
said  time  when,  &c.,  the  defendant  demised 
the  premises  to  them,  the  plaintiffs,  for  the 
term  of  five  years,  by  virtue  of  which  they  en- 
tered and  were  possessed  at  the  time  or  the 
siiid  several  trespasses,  &c.  The  defendant  re- 
joined, admitting  the  demise,  but  setting  forth 
O44*]  that  *by  it  he  reserved  to  himself  the 
right  and  privilege,  during  the  continuance  of 
the  terra,  to  enter  upon  the  premises  at  all  rea- 
sonable times,  to  examine  the  same,  and  to 
make  such  necessary  repairs  and  alterations  as 
he  should  think  requisite  ;  and  that  in  pursu- 
ance of  such  reservation, at  the  said  time.when, 
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Ac.hedid  enter  and  examine  the  same, and  made 
such  necessary  repairs  and  alterations  as  he 
thought  requisite,  which  are  the  same  tres- 
passes, &c.  The  plaintiffs  demurred,  and  the 
defendant  joined  in  demurrer.  The  0.  P.  gave 
judgment  for  the  defendant ;  upon  which  a 
writ  of  error  was  sued  out. 

Mr.  J.  A.  Spencer,  for  plaintiffs  in  error. 

Mr.  A.  Taber,  for  defendant  in  error. 

By  the  Court,  Marcy,  J.  The  first  ques- 
tion presented  by  the  pleadings  is  whether  the 
rejoinder  is  a  departure  from  the  defense  bet 
up  by  the  plea.  I  am  disposed  to  think  it  is 
not.  The  replication  admits  the  truth  of  the 
plea  of  title,  but  sets  up  a  lease  ;  the  defend- 
ant rejoins  by  showing  that  notwithstanding 
the  lease,  he  had  a  right  to  enter.  The  lease 
contained  a  reservation  of  this  right.  The  con- 
fusion, if  any  exists  as  to  the  pleadings  in  this 
case,  is  attributable,  I  think,  to  a  want  of  care 
in  discriminating  between  a  reservation  of  a 
right  to  enter  and  the  acquisition  of  it  as  a  dis- 
tinct thing.  If  the  entry  had  been  by  virtue 
of  a  license  or  permission, the  defendant  should 
have  pleaded  that  in  the  first  instance.  It  could 
not  have  any  connection  with  his  former  title. 
It  would  be  a  distinct  acquisition,  and  the  ex- 
hibition of  his  former  title  would  give  no 
strength  to  a  right  derived  from  a  license  or 
permission  to  enter  from  one  having  the  power 
to  grant  such  license  or  permission.  The  reser- 
vation is  no  new  acquisition  of  a  right,  but  is 
a  part  of  the  whole  title  stated  in  the  plea,  and 
can  in  no  sense  be  regarded  as  a  matter  for- 
eign to  that  contained  in  it. 

But  it  is  urged  that  the  whole  matter  con- 
tained in  both  the  plea  and  the  rejoinder  should 
have  been  included  in  one  pleading.  I  will 
not  say  that  a  plea  stating  the  whole  matter 
*might  not  have  been  good.  If  that  [*O45 
could  have  been  done,  the  not  denying  it  does 
not  prove  absolutely  that  the  pleading  on  the 
part  of  the  defendant  is  defective.  There  may 
be,  and  I  think  there  was  in  this  case,  a  choice 
in  the  manner  of  arriving  at  a  particular  issue. 

Besides  ;  the  defendant  having  the  absolute 
title  to  the  premises,  and  never  having  parted 
with  the  right  he  thereby  had  to  enter  thereon, 
for  the  purpose  for  which  he  declares  he  did 
enter,  might  well  conclude  that  it  was  enough 
for  him  to  show  his  general  title,  and  that  it 
would  be  improper  to  detail  any  modifications 
of  his  rights  under  that  title,  provided  those 
modifications  did  not  devest  him  of  the  au- 
thority to  do  what  the  plaintiffs  charge  as  a 
trespass.  He  could  not  foresee,  or  at  least  the 
law  did  not  require  him  to  foresee,  that  the 
plaintiffs  would  question  his  right  as  owner  to 
enter  upon  the  premises  by  sotting  up  a  lease 
which  contained  the  express  reservation  of  such 
a  right.  But  when  they  did  set  up  the  lease, 
without  the  reservation,  what  was  the  defend- 
ant to  do?  Take  issue  upon  the  fact  of  a  lease? 
That  would  have  been  found  against  him  The 
replication  does  not  profess  to  set  forth  the 
whole  lease,  but  only  a  lease  from  the  defend- 
ant, by  which  the  plaintiff's  were  permitted  to 
ciitrr  upon  and  enjoy  the  premises  ;  and  if  one 
containing  (besides  what  they  had  stated  it  did 
contain)  the  reservation  mentioned  in  the  re- 
joinder was  proved  on  the  trial  of  the  issue, 
that  would  not  have  constituted  a  fatal  variance. 
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The  case  of  Fisher  v.  Pimbley,  11  East,  188, 
is  believed  to  be  like  the  present  in  principle. 
The  action1  was  on  a  bond  conditioned  to  per- 
form an  award  ;  the  defendant  pleaded  no 
award  ;  the  plaintiff  replied  an  award,  setting 
it  forth  ;  the  defendant  rejoined  by  showing 
the  submission,  &c.,  by  which  it  appeared  that 
the  award  set  forth  by  the  plaintiff  was  not  ac- 
cording to  the  submission.  To  this  rejoinder 
there  was  a  demurrer  by  the  plaintiff,  who  in- 
sisted that  it  was  a  departure  from  the  plea  ; 
but  the  court  ruled  otherwise.  In  the  case  re- 
ferred to,  the  plaintiff  set  out  an  award,  but  he 
omitted  to  set  out  the  submission  by  which 
that  award  was  shown  to  be  invalid.  The  de- 
fendant set  out  the  whole  matter,  which  showed 
that  the  award  pleaded  by  the  plaintiff  was,  in 
646*]  *fact,  not  a  valid  award,  and  this  re- 
joinder was  held  to  be  no  departure.  Here  the 
plaintiffs  reply  to  the  plea  of  title  a  lease,  but 
omit  to  show  parts  of  it  by  which  the  defend- 
ant has  reserved  the  right  to  enter  for  certain 
purposes.  The  defendant  rejoins  showing  this 
right.  To  my  apprehension  the  cases  are  simi- 
lar in  principle.  The  same  objection  that  is 
urged  against  the  defendant's  pleading  in  this 
case  might,  with  equal  plausibility,  have  been 
urged  against  the  defendant's  pleadings  in  the 
case  of  Fisher  v.  Pimbky.  The  defendant 
might,  when  he  pleaded  no  award,  have  set 
out  the  whole  matter,  and  showed  that  what 
the  plaintiff  pleaded  as  an  award  was  void  as 
such  ;  and  I  think  there  would  have  been  quite 
as  much  propriety  in  exacting  this  of  him,  as 
there  would  be  to  exact  of  the  defendant  here 
to  set  forth  in  his  plea,  in  addition  to  his  title, 
his  lease  to  the  plaintiffs,  and  the  reservation 
therein  of  his  right  to  enter  on  the  premises. 

There  is  another  objection  to  the  deficiency 
of  the  defense  set  forth  in  the  defendant's 
pleadings  in  this  case  which  has  not  been  satis- 
factorily removed.  His  plea  justifies  the  entry 
under  a  reservation  of  a  right  and  privilege  to 
enter  and  continue  on  the  premises  at  reason- 
able times,  to  examine  them  and  to  make  such 
necessary  repairs  and  alterations  as  he  should 
deem  requisite.  There  is  nothing  in  this  res- 
ervation to  justify  any  act  not  necessary  to 
the  exercise  of  the  reserved  right ;  nothing  to 
excuse  the  breaking  down,  carrying  away  and 
destroying  the  fence  inclosing  the  premises  ; 
nothing  to  justify  a  conversion  of  the  fence  to 
his  own  use.  These  trespasses  are  distinctly 
charged  in  the  declaration  as  substantive  acts 
of  grievance,  as  the  gist  of  the  action,  and  not 
as  mere  matter  of  aggravation  ;  the  defendant 
was,  therefore,  calleu  upon  to  deny  or  excuse 
them.  This  he  has  not  done.  To  a  trespass 
for  breaking  and  entering  a  close,  and  with 
cattle  eating  up  the  grass,  a  justification  which 
Is  good  for  the  breaking  and  entering  is  bad  as 
to  the  trespass  with  the  cattle.  1  Saund.,  27. 
Every  plea  must  answer  the  whole  declaration 
or  count.  5  T.  R.,  553.  Coke  says,  that  when- 
ever any  special  or  substantial  fact  is  alleged 
by  either  party,  it  ought  to  be  specially  an- 
swered, and  not  to  be  passed  over  by  a  ge'neral 
pleading.  Co.  Litt.,  803  b.  It  appears  to  me 
647*]  *that  the  defendant  has  passed  over 
the  trespasses  above  mentioned  without  an- 
swering them.  The  plea  is  broad  enough  to 
cover  the  whole  charge  in  the  declaration,  but 
the  rejoinder  contracts  the  defense  to  a  mere 
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right  of  entry  to  examine  the  premises  and 
make  needful  and  proper  repairs.  The  legiti- 
mate exercise  of  such  a  right  could  never  lead 
to  the  postration  and  destruction  of  the  fence, 
and  exposing  the  premises  to  the  intrusion  of 
cattle,  or  to  an  appropriation  of  the  fence  to 
the  use  of  the  defendant.  A  justification,  good 
as  to  a  part  only  of  the  trespasses  complained 
of  in  the  declaration,  is  bad  as  a  whole  if  it  pro- 
fesses to  answer  the  whole.  1  Salk.,  179;  1  Ld. 
Raym.,  231  ;  1  Saund.,  28,  n.  3. 

The  part  of  the  declaration  which  relates  to 
the  destruction  and  conversion  of  the  fence,  is 
material  and  constitutes  the  gist  of  the  action. 
The  defendant,  though  he  undertook  to  make 
out  a  replication  to  the  whole  declaration,  has 
not  fully  answered  it.  The  court  below,  there- 
fore, ought  for  that  reason  to  have  given  judg- 
ment against  him  on  the  demurrer. 

Judgment  reversed. 


WHEELOCK 


YOUNG  AND  PRATT,  Impleaded,  &c. 

State  Canals  —  Statute  of  1817,  Respecting  Navi- 
gable Communications,  is  Constitutional  —  Ap- 
praisal May  be  Made  for  Temporary  Use  of 
Adjacent  Lands  —  Trespass. 

The  ag-ents  of  the  State,  are  not  liable  in  trespass 
for  entering1  on  the  lands  of  individuals  to  take 
materials  for  the  construction  of  the  canals  author- 
ized by  the  Act  of  1817. 

Tinder  that  Act,  an  appraisal  of  damages  may  be 
made  as  well  for  the  temporary  use  of  lands  adja- 
cent lo  the  line  of  the  canals,  for  the  destruction  of 
crops  in  consequence  of  the  removal  of  fences,  and 
for  materials  taken,  as  for  lands  permanently  ap- 
propriated, the  fee  of  which  vesta  in  the  State. 

Citations—  20  Johns.  Cas.,  330-337  ;  Act,  April  15, 
1817. 


was  an  action  of  trespass,  tried  at  the 
JL  Albany  Circuit  in  Sep.,  1827,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  trespass  complained  of  was  the  enter- 
ing upon  the  lands  of  the  plaintiff  with  wagons 
and  carts,  and  taking  and  carrying  away  large 
quantities  of  cobble  stones.  Young,  one  of  the 
defendants,  was  an  engineer  in  the  employ- 
ment of  the  Canal  Commissioners  in  the  con- 
struction of  the  Northern  *Canal,  and  [*648 
had  the  superintendence  of  that  portion  of  it 
which  passed  through  the  plaintiff's  farm.  The 
stones  were  wanted  for  the  building  of  slope 
walls  in  the  construction  of  the  canal  in  its 
route  through  the  farm.and  nowhere  else  could 
such  stones  be  so  conveniently  procured  as  on 
the  farm  of  the  plaintiff.  The  other  defend- 
ants, under  the  direction  of  Young,  took  the 
stones,  doing  as  little  damage  as  possible  in  the 
taking  and  transportation  thereof. 

The  circuit  judge  decided  that  the  entry  on 
the  lands  of  the  defendant  for  the  purpose  of 
taking  the  stones,  and  the  taking  of  the  same 
could  not  be  justified  under  the  Act  of  the  Leg- 
islature of  Apr.  15,1817,  entitled  "An  Act 
Respecting  Navigable  Communications  Be- 
tween the  Great  Western  and  Northern  Lakes 
and  the  Atlantic  Ocean,"  because  that  Act  pro- 
vides no  means  of  compensation  for  materials 
taken  in  the  construction  of  the  works  author. 
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ized  by  it ;  and  if  the  Act  authorized  the  tak- 
ing of  such  materials,  it  was  unconstitutional 
and  void  in  appropriating  private  property  to 
public  purposes  without  compensation, and  ac- 
cordingly instructed  the  jury,  who  found  a 
verdict  for  the  plaintiff  -with  $100  damages. 
The  defendant  excepted  to  the  decision  and 
charge,  and  now  moved  for  a  new  trial. 

Mr.  J.  L.  Wendell,  for  defendants. 

Mr.  A.  Townsend,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  presented  by  this  bill  of  exceptions  is 
whether  the  "Act  Respecting  Navigable  Com- 
munications Between  the  Great  Western  and 
Northern  Lakes  and  the  Atlantic  Ocean"  is 
constitutional.  The  3d  section  authorizes  the 
Canal  Commissioners,  by  themselves  or  their 
agents  "to  enter  upon,  take  possession  of  and 
use  all  and  singular  any  lands,  waters  and 
streams  necessary  for  the  prosecution  of  the  im- 
provements intended  by  this  Act,  and  to  make 
all  such  canals,  feeders,  dykes,  locks,  dams 
and  other  works  and  devices  as  they  may  think 
proper  for  making  such  improvements,  doing 
nevertheless  no  unnecessary  damage  ;"  and 
points  out  a  mode  of  making  compensation  for 
lands  taken  and  appropriated  for  the  purposes 
aforesaid. 

649*]  *This  statute  has  already  received  a 
construction  in  the  Court  of  Errors  and  in  the 
Court  of  Chancery.  In  the  case  of  Rogers  v. 
Bradshaw,  20  Johns.,  735,  the  powers  of  the 
Commissioners  were  considered.  It  was  held 
that  a  statute  having  for  its  object  a  great  im- 
provement, and  vesting  in  the  officers  con- 
cerned in  its  construction  very  extensive  pow- 
ers, should  receive  a  liberal  construction;  and 
it  was  decided  that  the  agents  of  the  State 
might  enter  upon  and  appropriate  any  lands 
adjacent  to  the  line  of  the  canal  which  were 
necessary  to  be  taken,  and  that  the  Commis- 
sioners were  to  determine  in  their  discretion  as 
to  the  necessity  of  such  appropriation;  and  if 
they  acted  in  good  faith  and  with  sound  com- 
mon sense  it  was  impossible  they  should  be 
trespassers.  It  was  also  held  by  the  Chancellor 
in  Jerome  v.  Ross,  7  Johns.  Ch.,  330-337,  that 
all  the  Acts  on  this  subject  must  be  consid- 
ered together;  that  the  Commissioners  have 
large  powers  in  the  expenditure  of  the  public 
moneys,  and  discretionary  authority  to  pay  for 
the  temporary  use  of  lands  and  the  appropria- 
tion of  materials.  It  was  there  said  the  Com- 
missioners are  not  trespassers  when  the  Act 
authorizes  them  to  enter  before  the  damages 
are  paid  for.  The  decision  in  that  case  is  pre- 
cisely in  point;  the  agents  of  the  State  entered 
upon  adjacent  lands  and  used  a  ledge  of  rocks; 
in  this  they  took  cobble  stones,  which  is  all  the 
difference.  The  Act  of  1820  authorizes  the 
taking  materials  for  repairing;  and  it  was  sup- 
posed that  it  could  not  have  been  the  intention 
of  the  Legislature  to  give  this  power  for  the 
purpose  of  repairs  and  not  for  the  original  con- 
struction. The  claim  for  compensation,  it  is 
said  cannot  well  precede  the  appropriation  of 
the  property;  and  even  if  the  Legislature  had 
omitted  to  make  proper  provision,  that  does 
not  prevent  the  just  claim  of  the  owner  for 
compensation. 

These  cases  settle  the  right  of  the  Commis- 
sioners to  enter  upon  private  property  and  ap- 
WEND.  4. 


propriate  it  to  public  use  without  being  tres- 
passers, which  is  all  that  is  necessary  to  the  de- 
fendants' justification  in  this  case;  and  they 
seem  to  obviate  the  difficulty  of  the  learned 
judge  at  the  circuit.  The  language  of  the  Con- 
stitution is  :  "  Nor  shall  private  property  be 
*taken  for  public  use  without  just  com-  [*65O 
pensation."  Any  law  which  should  authorize 
private  property  to  be  taken  for  public  use, 
and  should  at  the  same  time  direct  that  no 
compensation  should  be  allowed  for  it,  would 
be  unconstitutional;  but  according  to  the  pre- 
ceding cases,  a  law  which  authorizes  such  ap- 
propriation, and  merely  omits  to  provide  the 
mode  of  making  such  compensation,  is  not  un- 
constitutional. 

In  relation  to  our  canals,  the  Legislature  have 
not  been  unmindful  of  their  duty.  According  to 
the  opinion  of  the  Chancellw  in  Jerome  v.  Ross, 
the  Commissioners  had  power,  by  the  Act  of 
1817,  to  pay  in  their  discretion  for  materials  or 
the  temporary  use  of  land.  By  subsequent  Acts, 
the  Legislature  has  made  provision  for  pay- 
ment of  all  claims  of  this  nature.  The  means 
of  compensation  have  been  provided,  and  there 
is  no  provision  in  the  Constitution  that  com- 
pensation shall  precede  the  appropriation  of 
private  property.  The  Act  of  18  IT  authorizes 
the  entry  upon  and  appropriation  of  any  lands 
necessary  for  the  purpose  of  constructing  the 
canals  ;  land  includes  everything  beneath  and 
above  the  surface.  The  Commissioners  might 
take  the  whole,  of  course  they  might  take 
part;  they  might  take  gravel  for  embankments, 
or  stone  and  timber  for  any  necessary  purpose 
in  the  prosecution  of  the  works.  They  are  to 
make  "all  such  canals,  feeders,  dykes,  locks, 
dams  and  other  works  and  devices  as  they  may 
think  proper,"  They  could  not  do  all  this 
without  materials,  and  it  might  happen  that  the 
owners  of  materials  most  convenient  might  re- 
fuse to  sell;  were  the  Commissioners  then  to 
stop  their  work,  because  the  owners  of  stone 
and  timber  refused  to  sell?  Certainly  not;  they 
were  to  take  them,  "doing,  nevertheless,  no 
unnecessary  damage."  The  Legislature  knew 
that  some  damage  must  necessarily  be  done  to 
the  adjacent  lands  ;  they  must  have  contemp- 
lated the  taking  of  materials  and  a  temporary 
appropriation  of  land  ;  otherwise  such  a  cau- 
tion was  unnecessary;  for  in  regard  to  the 
lands  appropriated  for  the  canals  themselves, 
such  lands  were,  of  course,  to  be  rendered  use- 
less for  every  purpose  except  for  canals  ;  the 
contemplated  necessary  damage  must,  there- 
fore, be  upon  other  lands  than  those  appro- 
priated for  the  immediate  track  of  the  canals. 

*It  seems  to  me,  also,  that  a  liberal  [*65 1 
construction  of  the  duties  and  powers  of  the 
appraisers  authorized  the  payment  of  any  nec- 
essary damages  incurred  in  making  the  canals. 
They  were  "  to  make  a  just  and  equitable  es- 
timate and  appraisal  of  the  loss  and  damage, 
if  any,  over  and  above  the  benefit  and  advan- 
tage to  the  respective  owners  and  proprietors 
or  parties  interested  in  the  premises  so  required 
for  the  purposes  aforesaid,  by  and  in  conse- 
quence of  constructing  any  of  the  works  afore- 
said." In  Jerome  v.  Ross,  it  was  said  that  the 
provision  for  compensation  in  the  3d  sec- 
tion of  the  Act  of  1817,  applied  only  to  lands 
taken  and  appropriated,  the  feeof  which  vested 
in  the  State,  upon  payment!  therefor  to  the 
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former  owner  ;  but  it  appears  to  me  that  no 
forced  construction  can  be  necessary  to  give 
power  to  the  appraisers  to  make  an  appraisal 
for  the  temporary  use  of  lands  adjacent  to  the 
line  of  the  canal,  for  the  destruction  of  crops 
in  consequence  of  the  removal  of  fences,  or 
fftr  materials  taken  from  adjacent  lands,  and 
in  short,  for  whatever  was  necessary  for  their 
use  in  making  "  such  canals,  feeders,  dykes, 
locks,  dams  and  other  works  and  devices  as 
they  may  think  proper  for  making  said  im- 
provements." The  State  became  responsible 
for  the  acts  of  their  agents  ;  the  owners  were 
not  to  look  to  the  individuals,  nor  were  they 
answerable  unless  when  doing  "  unnecessary 
damage."  The  Commissioners  were  to  use 
what  was  necessary  for  their  purpose;  the  ap- 
praisers were  to  estimate  the  damage  sustained 
by  the  necessary  acts  of  the  Commissioners, 
who  were  to  make  payment  out  of  moneys  in 
their  hands. 

The  defendant  is  entitled  to  a  new  trial ;  costs 
to  abide  the  event. 

Cited  in— 14  Wend.,  56 ;  15  Wend.,  572 ;  18  Wend., 
27:  26  Wend.,  500;  58N.Y.,  422;  31  Am.  Dec.  337;  37 
Am.  Dec.,  277. 


652*1  "THE  UTICA  INSURANCE  COM- 
PANY 

BLOOD'GOOD. 

Usury —  Evidence  —  Corporation —  Compensation 
of  Official  for  Extra  Services — Time  of  Present- 
ing Account. 

A  promissory  note,  void  on  the  ground  of  being 
discounted  by  an  incorporated  company  not  au- 
thorized to  carry  on  banking1  business,  is,  neverthe- 
less, competent  evidence,  it  seems,  in  support  of  the 
money  counts. 

The  taking  of  interest  in  advance,  on  discounting 
a  note  by  a  company  not  possessing  banking  pow- 
ers, does  not  render  the  loan  usurious. 

A  stipulation  not  to  plead  the  Statute  of  Limita- 
tions in  a  prosecution  for  any  balance  that  may  be 
due  on  a  note  particularly  described,  may  be  used 
in  support  of  the  money  counts,  though  the  note  be 
adjudged  illegal  and  void. 

Where  a  director  of  a  moneyed  institution  ren- 
ders extra  services  for  the  Company,  and  during  a 
period  of  eight  years  that  he  continues  a  director, 
after  rendering  such  services,  presents  no  account 
and  makes  no  claim  for  compensation,  and  there  is 
no  express  contract  on  the  part  of  the  Company  to 
pay  for  such  services,  a  contract  to  pay  will  not  be 
implied. 

Citations— 15  Johns.,  358 ;  19  Johns.,  1 ;  2  R.  L.,  134, 
sec.  2 ;  2  Cow.,  664.  678,  703. 

MOTION  to  set  aside  report  of  referees.  The 
declaration  was  on  a  promissory  note, 
dated  Apr.  28,  1818,  for  $1,900,  drawn  by  the 
defendant,  payable  six  months  after  date  to  C. 
C.  B.  and  indorsed  by  him,  and  also  on  a  mon- 
ey count.  At  the  hearing  before  the  referees 
the  note  was  proved,  and  a  stipulation,  dated 
Aug.  26,  1824,  signed  by  the  defendant,  was 
produced,  in  the  following  words:  "Whereas, 
the  Utica  Insurance  Company  hold  my  note, 
dated  April  28,  1818,  indorsed  by  C.  C.  B.,  for 
$1,900,  now  therefore  I  hereby  agree  not  to 
plead  the  Statute  of  Limitations  in  a  prosecu- 
tion for  any  balance  that  may  be  due  on  said 
note."  .  A  balance  was  shown  to  be  due  on  the 
note. 

The  defendant  was  a  stockholder  of  the  Com- 
pany to  the  amount  of  $1,750.  The  note  in 
question  was,  in  renewal  of  a  former  note, 
taken  to  enable  the  defendant  to  pay  for  his 
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stock, and  also  to  pay  an  additional  installment 
upon  stock.  It  was  proved  that  the  Company 
had  no  stock  notes,  as  usually  termed,  that 
when  a  note  was  discounted  for  the  accom- 
modation of  any  of  the  directors  or  stockhold- 
ers, the  avails  were  placed  to  his  credit,  and 
were  subject  to  his  checks  as  in  ordinary  cases. 
The  note  in  question  was  discounted  by  the 
Company  as  a  banking  operation;  the  discount 
was  taken  in  advance,  the  defendant  being 
charged  with  the  interest  for  six  months  and  the 
three  days  of  grace,  *which  were  com-  [*653 
puted  as  the  tenth  part  of  a  month,  and  the 
residue  placed  to  his  credit.  The  interest,  ac- 
cording to  the  mode  of  calculation  adopted  by 
the  Company,  amounted  to  $67.72  ;  but  only 
the  sum  of  $67.12  was  retained,  which  was 
less  than  at  the  rate  of  seven  per  cent,  per  an- 
num. Sep.  27,  1824,  a  cpmmittee,  appointed 
by  the  Board  of  Directors,  wrote  the  defend- 
ant, requesting  payment  of  his  note,  and  in- 
forming him  that  they  were  authorized  to  ac- 
cept his  stock,  in  part  payment,  at  a  fair  and 
reasonable  price.  The  Company  had  agreed  to 
take  stock  assigned  to  them  in  payment  of 
debts,  at  $11  per  share,  which  was  its  par 
value.  Shortly  after  writing  the  defendant, 
he  transmitted  to  the  secretary  of  the  Company 
an  assignment  of  25  shares  of  stock,  to  be 
passed  to  his  credit  at  $11  per  share.  The  sec- 
retary communicated  to  him  a  resolution  of 
the  Board,  that  an  assignment  of  stock  could 
not  be  received  unless  accompanied  by  an  im- 
mediate payment  of  the  balance  remaining  due 
on  his  note.  The  secretary  stated  that  the  as- 
signment was  returned  to  the  defendant,  and 
that  the  stock  had  become  forfeited. 

The  Company  went  into  operation  in  1816, 
at  which  time  the  defendant  was  a  director  and 
acted  as  president  pro.  tern.,  was  a  very  effi- 
cient and  active  member  of  the  Board,  and 
made  several  journeys  on  the  business  of  the 
Company ;  for  which  services  the  president 
and  secretary  of  the  Company  at  that  time, 
both  testified  that  they  considered  him  entitled 
to  compensation.  On  the  part  of  the  Company, 
it  was  shown  that  the  defendant  was  a  director 
from  1816  until  1824  ;  that  after  the  year  1818, 
he  rendered  no  services  other  than  the  ordin- 
ary duties  of  a  director ;  that  he  never  pre- 
sented any  account,  or  made  any  claim  for 
compensation  for  services  while  he  was  a  di- 
rector ;  and  that  for  the  ordinary  services  of  a 
director  no  compensation  was  made.  While 
the  Company  carried  on  banking  operations, 
it  had  at;  all  times  a  fund  not  employed  in  in- 
surance business. 

Upon  this  state  of  facts,  the  defendant  in- 
sisted :  1.  That  the  Utica  Ins.  Co.  was  not 
authorized  to  carry  on  banking  business,  and 
that,  therefore,  the  note  discounted  by  them 
was  illegal  and  void  ;  2.  That  the  note  was 
void  for  *usury  ;  3.  That  the  plaintiffs  [*654 
were  barred  from  a  recovery  as  for  money 
lent,  by  the  Statute  of  Limitations  (the  same 
having  been  pleaded),  the  stipulation  not  to 
plead  the  statute  being  confined  in  its  terms 
specifically  and  solely  to  the  note  ;  and  4.  If 
neither  of  these  grounds  of  defense  was  al- 
lowed, that  the  defendant  was  entitled  to  a 
set-off  of  $275,  the  value  of  the  25  shares  of 
stock  assigned  by  him,  and  also  to  an  allow- 
ance of  extra  services  as  a  director  of  the  Com- 
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pany.  The  referees  decided  against  the  de- 
fendant on  each  one  of  these  grounds,  and  re- 
ported in  favor  of  the  plaintiffs  for  $866.22  ;  to 
set  aside  which  report  a  motion  was  now  made. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  It  was  de- 
cided in  the  case  of  People  v.  Utica,  Ins.  Co., 
15  Johns.,  358,  that  the  Act  of  Incorporation 
did  not  confer  upon  the  Company  banking 
powers,  and  in  Utica, Ins.  Co.v.  Scott,  19  Johns.. 
1,  it  was  held  as  it  had  also  been  in  the  pre- 
vious case,  that  the  Restraining  Act,  2  R. 
L.,  134,  sec.  2,  was  applicable  to  incorporated 
companies,  as  well  as  other  associations,  or  in- 
dividuals who  carried  on  banking  operations 
without  legal  authority  ;  and  that  the  notes 
and  securities  given  to  this  Company  for  the 
purpose  of  being  discounted,  and  actually  dis- 
counted by  them,  were  null  and  void  as  being 
within  the  express  provisions  of  the  Restrain- 
ing Act.  But  it  was  also  held  that  there  was 
a  distinction  between  the  security  and  the  con- 
tract of  lending ;  and  that  as  the  lending  of 
money  was  not  declared  to  be  void,  wherever 
money  was  lent,  it  might  be  recovered  under 
the  common  counts,  although  no  action  could 
be  sustained  upon  the  security  itself.  The 
plaintiffs,  therefore,  cannot  recover  in  this  case 
under  the  count  upon  the  note. 

But  the  note,  though  illegal  and  incapable 
of  being  the  foundation  of  air  action,  may  still 
be  used  as  evidence  ;  it  is  void  only  as  a  secu- 
rity ;  but  I  apprehend  it  is  competent  evidence 
under  the  money  counts.  There  is,  however, 
other  evidence  of  the  receipt  of  the  money  by 
655*]  the  defendant.  It  *was  proved  that 
whenever  any  note  was  discounted  for  the  ac- 
commodation of  any  of  the  directors  or  stock- 
holders, the  avails  were  placed  to  his  credit, 
and  were  subject  to  his  checks  as  in  ordinary 
cases  ;  that  the  money  produced  by  this  note 
was  applied  by  the  defendant  in  payment  of  a 
former  note  given  to  the  Company  and  an  in- 
stallment due  on  his  stock.  He,  therefore,  re- 
ceived the  money  and  appropriated  it  to  his 
own  use. 

Was  there  -any  usury  in  the  transaction? 
The  book-keeper  in  the  plaintiff's  office  in  1818, 
and  whose  duty  it  was  to  calculate  interest  on 
all  notes  discounted  by  the  Company,  testified 
that  where  a  note  was  drawn  like  this,  payable 
in  six  months,  his  habit  was  to  cast  the  inter- 
est for  half  a  year  and  the  three  days  of  grace, 
estimating  them  as  one  tenth  of  a  month.  Upon 
examining  the  note,  he  further  testified  that 
there  was  a  memorandum  upon  it  consisting 
of  the  figures  $67.12,  in  his  hand  writing,  which 
he  supposed  were  intended  to  indicate  the 
amount  of  interest  retained  on  the  note  ;  that 
the  interest  upon  this  note  for  six  months,  cal- 
culated upon  the  principle  which  he  had  stated, 
would  amount  to  $67.72,  sixty  cents  more  than 
was  actually  received.  The  principle  stated 
by  him  was  correct,  except  as  to  the  days  of 
grace ;  and  his  testimony,  taken  together,  I 
think  warrants  the  conclusion  that  something 
less  than  seven  per  cent.  was.  in  fact,  taken  in 
this  case.  The  retaining  the  interest  or  taking 
it  in  advance  did  not  render  the  note  or  loan 
usurious.  This  was  expressly  decided,  in  re- 
lation to  negotiable  paper  discounted  by  a  com- 
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pany  not  possessing  banking  powers,  in  the 
cases  of  the  N.  T.  F.  Ins.  Co.  v.  Sturges,  and 
The  Same  v.  Ely,  2  Cow.,  664,  678,  703. 

The  defendant  is  estopped  by  his  stipulation 
from  availing  himself  of  the  Statute  of  Limi- 
tations. This  stipulation  is  not  confined  to  an 
action  upon  the  note  itself ;  it  was,  undoubt- 
edly, intended  to  apply  to  the  debt  or  loan  of 
which  the  note  was  the  evidence.  Suppose 
there  was  no  usury  in  the  case,  and  that  the 
count  upon  the  note  had  not  been  sustained 
upon  the  trial  on  account  of  the  variance  be- 
tween the  note  described  and  that  produced  in 
evidence,  it  would  hardly  have  been  contended, 
*because  the  recovery  was  not  upon  [*656 
the  note  specifically,  but  on  the  money  counts, 
that  the  defendant  was  at  liberty,  under  this 
stipulation,  to  avail  himself  of  the  lapse  of 
time.  Such  a  construction  I  am  persuaded 
would  do  violence  to  the  intention  and  under- 
standing of  the  parties.  The  note  was  spoken 
of  only  as  the  evidence  of  the  debt. 

The  set  off  of  the  25  shares  of  stock  offered 
by  the  defendant  was  properly  rejected.  The 
letter  from  the  committee  of  the  Company  to 
the  defendant  did  not  contain  anv  definitive 
proposition  which  was  to  become  a  binding 
contract  between  the  parties  upon  its  being  ac- 
cepted by  the  defendant.  It  merely  informed 
him  that  they  were  authorized  to  accept  his 
stock  in  part  payment  of  his  note  at  a  fair  and 
reasonable  price  ;  and  expressed  a  wish  that  he 
would  communicate  with  them  on  the  subject 
without  delay.  It  was  merely  the  opening  of 
a  negotiation,  not  a  formal  and  distinct  prop- 
osition. Neither  the  amount  which  would  be 
received,  nor  the  price  of  the  shares  was  spec- 
ified. It  is  evident  that  nothing  more  was  in- 
tended than  to  inform  the  defendant  that  his 
note  must  be  paid,  and  that  his  stock,  to  a  cer- 
tain amount,  would  be  taken  by  the  Company. 
If  it  were  to  be  considered  a  proposition  to  re- 
ceive a  portion  of  the  defendant's  stock  in  part 
payment,  the  very  proposition,  in  connection 
with  the  general  scope  of  the  latter,  implies 
that  the  residue  of  the  note  must  be  paid  also 
and  at  the  same  time.  But  there  was  nothing 
definite  or  binding  upon  the  plaintiffs.  They 
had  a  right  to  add  the  condition  which  they 
subsequently  insisted  upon. 

Nor  was  the  defendant  upon  the  evidence  in 
the  case  entitled  to  compensation  by  way  of 
set-off  for  the  services  rendered  by  him  as  a 
director  to  the  Company.  All  his  extraordi- 
nary services  were  rendered  prior  to  1818,  and" 
he  never  presented  to  the  Company  any  ac- 
count, or  made  any  claim  against  them  for 
compensation.  There  was  no  express  contract 
on  the  part  of  the  plaintiffs  to  pay  him  any- 
thing ;  and  I  think,  under  the  circumstances 
of  the  case,  none  can  be  implied. 

Motion,  to  set  aside  report  of  referees,  denied. 

Stipulation  as  estoppel  to  plea.  Distinguished— 10 
How.  Pr.,  221.  Cited  in-15  Wend.,  290,  311 :  42  N. 
Y.,  453  (1  Am.  Rep.,  557);  15  Abb.  Pr.,  380 ;  39  N.  J. 
L.,  12. 

Recovery  on  money  counts— Void  inatrument  aci- 
ni isxihle  in  evidence.  Questioned— 13  Bank  Rep.,  128; 
12  Blatchf .,  214.  Cited  in— 22  Wend.,  343 ;  25  Wend., 
650 ;  14  N.  Y.,  189 ;  15  N.  Y.,  97  ;  79  N.  Y.,  447  (35  Am. 
Rep.,  535);  18  Hun,  295;  25  Am.  Rep..  44  (133  Mass., 
129) 

Interest  in  advance  not  usury.  Cited  in— 12  N.  Y.. 
230.236. 

Distinguished— 42  N.  Y..  489  a  Am.  Rep.,  572). 

Also  cited-(l  Ga..  418.)  (44  Am.  Dec.,  6660 
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657*]      *CHAPIN  v.  MERRILL. 

Statute  of  Frauds— Promise  by  Third  Person  to 
Indemnify  Guarantor,  Not  within. 

A  promise  by  one  person  to  indemnify  another 
for  becoming  a  guarantee  for  a  third,  is  not  within 
the  Statute  of  Frauds ;  such  promise  need  not  be  in 
writing,  and  the  assumption  of  the  responsibility  is 
a  sufficient  consideration  for  the  promise. 

Citations-Amb.,  330;  1  Wils.,  305. 

THIS  was  an  action  of  assumpsit  tried  at  the 
Erie  Circuit  in  Apr.,  1828,  before  the  Hon. 
John  Birdsall,  then  one  of  the  Circuit  Judges. 
The  plaintiff,  at  the  request  and  on  the  so- 
licitation of  the  defendant,  entered  into  a  writ- 
ten agreement  under  seal  with  one  Asa  Ran- 
som, by  which  they  covenanted  wtyh  a  mercan- 
tile firm  that  if  they  would  supply  one  Asa 
Ransom,  Jr.,  with  such  goods,  wares  and  mer- 
chandise as  he  should  apply  for.  that  they,  the 
covenantors,  would  pay  such  sum  and  sums  of 
money  remaining  unpaid  by  A.  Ransom,  Jr., 
not  exceeding  $2,000,  as  should  be  due  to  the 
firm.  The  defendant  promised  the  plaintiff 
when  he  so  solicited  him  to  enter  into  such 
agreement,  that  he  would  indemnify  and  save 
him  harmless  against  the  consequences  of  so 
doing.  The  witness  who  proved  the  promise  to 
indemnify  did  not  understand  that  the  defend- 
ant was  to  have  any  interest  in  the  goods  to  be 
furnished.  The  plaintiff  and  A.  Ransom  were 
subsequently  sued  on  the  agreement  entered 
into  by  them  and  a  judgment  obtained  against 
them,  on  which  an  execution  issued,  and  the 
plaintiff  was  compelled  to  pay  upwards  of  $600. 
After  proof  of  these  facts  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  promise 
of  the  defendant  not  being  in  writing  was  with- 
in the  Statute  of  Frauds.  The  motion  was  de- 
nied, and  the  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff  for  the 
sum  claimed,  which  was  moved  to  be  set  aside. 

Mr.  H.  White,  for  defendant. 

Mr.  H.  Shumway,  for  plaintiff. 

By  the  Court,  Marcy,  J.  The  contract  on 
which  this  action  is  brought  is  not,  in  my  opin- 
658*]  ion,  within  the  Statute  of  *Frauds.  The 
action  is  brought  on  the  parol  undertaking  of  the 
defendant  to  save  the  plaintiff  harmless.  This 
is  clearly  an  original  undertaking ;  it  was  not 
made  with  the  party  buying  or  selling  theigoods. 
The  goods  sold  by  Hickok  and  Hart  to  Ran- 
som were  not  the  coasideration  for  the  promise. 
It  was  held  by  Ld.  Hardwicke,  in  the" case  of 
Tomlinson  v.  Gill,  Amb.,  330,  that  if  the  con- 
sideration of  the  promise  takes  its  root  in  a 
transaction  distinct  from  the  original  liability, 
the  case  is  out  of  the  statute.  This  proposition 
is  illustrated  by  the  case  in  which  it  is  laid 
down  and  by  the  case  of  Read  v.  Nash.^1  Wils. , 
305.  In  the  first  case  Gill  promised  the  widow 
and  administratrix  of  an  intestate,  that  if  she 
would  permit  him  to  join  with  her  in  letters  of 
administration,  he  would  make  good  any  defi- 
ciency of  assets  to  discharge  the  intestate's 
debts;  in  the  second,  a  third  person  and  stranger 
to  a  suit  for  battery  promised  the  plaintiff  if  he 
would  withdraw  his  record  and  proceed  no  fur 
ther  he  would  pay  him  £50.  The  person  mak 
ing  this  promise,  which  was  not  in  writing,  was 
held  liable.  Lee,  Ch.  J. ,  says, ' '  the  true  differ- 
ence is  between  an  original  promise  and  a  col- 
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lateral  one;  the  first  is  without  the  statute  and 
the  other  is  not,  when  it  is  to  pay  the  debt  of 
another  which  was  already  contracted." 

The  promise  in  this  case  was  an  original, 
and  not  a  collateral  undertaking;  but  had  it  a 
sufficient  consideration  ?  It  is  not  disclosed  that 
the  defendant  received  any  benefit  from  what 
was  done  by  the  plaintiff  ;  nor  is  it  necessary, 
as  I  conceive  that  he  should,  to  make  him 
liable.  In  Tomlinson  v.  Gill  and  Read  v.  Nash, 
it  does  not  appear  that  the  defendants  did  or 
could  derive  any  benefit  from  their  undertak- 
ings; yet  they  were  held  liable  on  them.  The 
consideration  was  the  harm  to  the  plaintiffs. 
In  this  case  the  consideration  was  the  assump- 
tion of  the  plaintiff  of  a  responsibility  on 
which  he  was  obliged  to  pay  about  $600.  This 
is  an  abundant  consideration  for  the  undertak- 
ing, on  which  this  action  is  brought. 

Judgment  for  the  plaintiff. 

Cited  in-5  Hill,  486 ;  12  N.  Y.,  482  ;  21  N.  Y..  422; 
4  Barb.,  136;  21  How.  Pr.,  446 ;  12  Abb.  Pr.,  316  ;  6 
Leg.  Obs..  215  ;  40  Am.  Dec.,  185,  366  (14  N.  H.,  157)  ; 
44  Am.  Dec.,  640  (1  Ga..  200);  19  Am.  Rep.,  744(51  Ind., 
562) ;  21  Am.  Hep.,  382  (59  Mo.,  210) ;  22  Wis.,  535. 


*MAPES  v.  WEEKS.          [*659 

Slander — Evidence — Hearsay — General  Reports. 

In  slander,  evidence  that  the  defendant  had  been 
told  by  a  third  person  that  the  plaintiff  was  guilty 
of  the  crime  imputed  to  him  is  inadmissible. 

So  evidence  of  general  reports  that  the  plaintiff  is 
guilty  of  the  imputed  offense  is  inadmissible,  as  well 
in  mitigation  as  in  justification. 

It  seems,  however,  that  such  reports  would  be  re- 
ceived in  mitigation,  under  circumstances  showing 
an  absence  of  malice  and  an  admission  of  the  falsity 
of  the  charge. 

Citations— 3  Pick.,  378 :  6  Mass..  514 ;  5  Cow.,  500 ;  7 
Cow.,  630,  633 ;  1  Maule  &  S.,  284 ;  2  Camp.,  251. 

THIS  was  an  action  of  slander  tried  at  the 
Orange  Circuit  in  Apr.,  1829,  before  the 
Hon.  James  Emott,  one  of  the  Circuit  Judges. 

The  words  charged  in  the  declaration  to  have 
been  spoken  were  the  following:  "  He  is  a  thief 
and  I  can  prove  it — he  stole  a  sheep  from  Solo- 
mon Conkling  and  I  can  prove  it  by  his  (plaint- 
iff's) boys — I  wonder  how  you  can  vote  for 
him,  he  is  a  thief — he  is  a  robber  of  hen-roosts 
and  lean  prove  it."  The  defendant  pleaded  the 
general  issue. 

On  the  trial  of  the  cause,  it  was  proved  that 
at  the  general  election  in  Nov.  1828,  the  plaint- 
iff was  a  candidate  for  the  office  of  a  justice  of 
the  peace,  and  that  the  defendant  attempted  to 
prevent  his  election.  To  one  elector  he  ob- 
served that  he  was  surprised  that  he  supported 
the  plaintiff  for  the  office  of  a  justice  of  the 
peace,  asking,  "Will  you  support  a  man  who 
has  stolen  sheep  and  hens — he  has  stolen  Solo- 
mon Conkling's  sheep  or  lamb  and  Donald- 
son's hens;"  adding  that  he  could  prove  what 
he  said  by  John  Archer's  boy.  To  another  elector 
be  said  that  he  would  not  vote  for  the  plaintiff  or 
any  other  man  who  was  guilty  of  robbing  hen- 
roosts and  stealing  sheep.  It  was  observed  by 


NOTE.— Slander. 

Where  extrinsic  facts  are  necessary  to  make  words 
actionable,  such  facts  must  he  averred  and  proved. 
See  Bullock  v.  Koon,  9  Cow.,  30.  note,  and  other  notes 
there  cited;  Moody  v.  Baker,  5  Cow.,  351,  notes  there 
cited. 
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some  one  that  there  might  be  a  mistake.  The 
defendant  said  no;  he  stole  Solomon  Conk- 
ling's  sheep,  and  he  could  prove  it  by  John 
Archer.  The  plaintiff  lost  his  election.  After 
the  polls  closed  the  defendant  repeatedly  re- 
newed the  charges,  and  upbraided  the  electors 
for  voting  for  the  plaintiff.  On  the  part  of  the 
defendant  it  was  shown  that  the  defendant 
uniformly  said,  when  he  charged  the  plaintiff 
with  those  crimes,  that  Archer  told  him  so. 
<J6O*]  *The  defendant  went  into  proof  of 
the  general  character  of  the  plaintiff  ;  on  which 
subject  there  was  a  contrariety  of  evidence. 
From  the  testimony  of  the  defendant's  witnesses 
it  appeared  that  of  late  as  much  was  not  said 
-against  the  plaintiff's  character  as  formerly.  It 
was  also  proved  that  the  plaintiff,  after  the  elec- 
tion, threatened  revenge  against  the  defendant; 
saying  that  he  would  follow  him  as  long  as  he 
had  a  shilling,  and  that  he  would  be  a  thorn  in 
his  side  as  long  as  he  lived. 

The  defendant  offered  to  prove  that  Archer 
had  told  him  what  he  had  charged  the  plaintiff 
with;  that  from  general  report  in  the  Town  of 
Monroe,  the  residence  of  the  plaintiff,  it  was 
suspected  that  the  plaintiff  had  stolen  a  sheep 
from  Solomon  Conkling;  that  it  was  common 
report  in  that  town,  and  had  been  for  10  or  15 
years  past,  that  the  plaintiff  had  stolen  sheep 
and  hens;  and  that  10  or  12  years  before  the 
trial,  the  general  report  in  the  town  was  that  the 
plaintiff  had  been  concerned  in  a  petit  larceny 
— which  evidence  was  refused  to  be  received 
by  the  judge. 

The  judge  charged  the  jury  that  the  charac- 
ter sustained  by  the  plaintiff  in  former  years 
•was  not  to  be  regarded  by  them  ;  that  if  they 
were  satisfied  that  it  was  good  at  the  time  of 
the  speaking  of  the  words,  they  ought  to  dis- 
regard the  evidence  showing  that  it  was  bad  a 
number  of  years  since  ;  that  the  allegation  of 
the  defendant  that  Archer  had  told  him  that 
the  plaintiff  was  guilty  of  the  offenses  charged 
made  nothing  in  favor  of  the  defendant,  either 
in  justification  or  mitigation,  but  was  rather 
cause  for  aggravating  damages,  as  the  defend- 
ant, by  publishing  the  charges,  indorsed  the 
slander  of  Archer.  He  further  told  them,  that 
if  they  believed,  the  plaintiff  intended  to  perse- 
cute the  defendant,  such  determination  ought 
to  go  in  mitigation  of  damages  ;  and  added, 
that  although  he  thought  it  the  duty  of  the 
plaintiff  to  prosecute  this  suit,  he  did  not  con- 
sider it  a  case  for  heavy  damages.  The  jury 
found  a  verdict  for  the  plaintiff  .with  $325  dam- 
ages, which  was  now  moved  to  be  set  aside. 

Mr.  S.  Stevens,  for  defendant.  The  proof 
offered  by  the  defendant,  that  Archer  had  told 
him  what  he  alleged  against  the  plaintiff ,ought 
to  have  been  received;  for,  on  snowing  that  he 
€J6l*]  *had  been  so  told,  the  plaintiff  would 
not  have  been  entitled  to  recover,  if  the  jury 
were  satisfied  from  the  proof  that  the  defend- 
ant had  in  this  manner  qualified  his  charges. 
The  judge  erred  in  charging  the  jury  that  the 
•declaration  of  the  defendant  that  he  had  been 
so  told  by  Archer  was  an  aggravation  of  the 
slander.  5  East,  463;  1  Holt,  534;  3  Com.  L. 
R.,  177.  The  proof  of  the  general  reputation 
of  the  plaintiff,  for  10  or  15  years  that  he  had 
stolen  sheep  and  hens,  was  admissible  in  miti- 
gation of  damages;  it  is  general  rumor  which 
establishes  character.  2  Camp.,  251;  1  Maule 
WEND.  4. 


&  S.,  285  ;  1  Holt,  307  ;  Anth.  N.  P.,  185  ;  3 
Com.  L.  R,  115,  n.  11  :  Stark.,  Slander,  406, 
460. 

Mr.  J.  L.  Wendell,  for  plaintiff.  Proof 
that  the  defendant  had  been  told  by  another 
that  the  plaintiff  had  been  guilty  of  the  offenses 
imputed,  is  not  admissible  in.  justification;  nor 
can  it  be  received  even  in  mitigation  of  dam- 
ages, except  when  offered  to  prove  that  the 
words  were  not  spoken  maliciously,  which 
could  not  be  pretended  in  this  case.  It  has  been 
said,  that  if  one  say  that  a  particular  per- 
son, naming  him,  told  him  a  certain  slander, 
and  that  person  did  in  fact  tell  him  so,  it  is  a 
good  defense  to  an  action  of  slander  ;  7  T  R 
17;  12  Co.,  132;  but  these  are  but  dicta,  and 
in  neither  of  the  cases  was  it  the  point  in  judg- 
ment. In  Dole  v.  Lyon,  10  Johns.,  449,  Kent, 
Ch.  J.  questions  the  soundness  of  the  rule  above 
adverted  to,  and  expresses  the  opinion  that  the 
liability  of  the  defendant  should  depend  upon 
the  quo  animo  the  words  are  spoken.  The  same 
opinion  is  expressed  in  4  Barn.  &  Aid.,  605. 
Starkie  also,  in  his  Treatise  on  Slander,  p.  218, 
questions  the  wisdom  of  the  rule.  At  all  events, 
the  evidence  was  inadmissible  under  the  gen- 
eral issue.  2  Phil.  Ev.,  110. 

Evidence  of  general  report  was  inadmissible. 
Wolcott  v.  Hall',  6  Mass.,  514,  cited  with  appro- 
bation in  5  Cow.,  499.  Had  the  defendant 
pleaded  a  justification  and  failed  to  establish  it, 
he  would  not  have  been  permitted  to  give  evi- 
dence of  circumstances  tending  to  prove  the 
truth  of  the  charge  in  mitigation;  7  Cow.,  631; 
and  if  so,  he  cannot  be  permitted  to  give  such 
evidence  under  the  general  *issue.  14  [*062 
Johns.,  234  ;  2  Phil.  Ev.,  109,  n.  a;  1  Pick., 

1.  The  rule,  as  laid  down  in  2  Camp.,  286, 
and  1  Maule  &  S. ,  284,  that  it  may  be  shown 
that  the  plaintiff  was  generally  suspected  of  the 
crime  imputed  to  him,  is  questioned  by  Mans- 
field, Ch.  J.,  himself,  in  the  case  in  Campbell; 
and  in  this  country  a  contrary  doctrine  is  held. 
5  Munf.,  16;  6  Id..  465;  1  Pick.,  1;  3  Id.,  375. 

By  ihe  Court,  Savage,  Ch.  J.  There  is  no 
pretense  for  the  application  for  granting  a  new 
trial  in  this  case.  The  defendant  had  openly 
and  publicly  said  that  the  plaintiff  had  stolen 
a  sheep  and  he  could  prove  it  by  a  certain  boy. 
When  he  is  sued  for  ihe  slander,  instead  of  pro- 
ducing the  boy  or  anybody  else  to  prove  the 
charge,  he  wishes  to  excuse  himself  by  proving 
that  the  boy  told  him  so.  The  judge  properly 
excluded  the  testimony,  and  was  perfectly  jus- 
tified in  the  remark  that  the  defendant  had  in- 
dorsed the  slander  of  Archer  by  making  the 
positive  charge,  and  asserting  his  ability  to 
make  proof  of  its  truth. 

Where  a  defendant  in  slander  does  riot  pre- 
tend to  justify,  he  may  mitigate  damages  in 
two  ways:  1.  He  may  show  that  the  plaintiff's 
general  character  is  bad,  not  that  it  was  bad  15 
years  ago,  provided  it  has  been  good  ever  since. 

2.  He  may  show  any  circumstances  which  tend 
to  disprove  malice,  but  do  not  tend  to  prove 
the  truth  of  the  charge. 

Proving  in  this  case  that  Archer  had  reported 
what  the  defendant  charged  upon  the  plaintiff, 
would  not  disprove  malice,  for  it  appears  the 
defendant  had  taken  uncommon  pains  to  cir- 
ulate  the  slander.  Neither  would  it  prove  the 
plaintiff's  guilt;  but  if  it  was  to  have  any  effect, 
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its  tendency  was  to  excite  suspicion  in  the  minds 
of  the  jury  that  the  plaintiff  was  guilty. 

As  to  proof  of  reports  generally, there  is  great 
force  in  the  remark  of  Oh.  J.  Parker,  in  Bod- 
wettv.  Swan,  3  Pick., 378:  "These  very  stories," 
says  he,  "may  have  originated  in  slander,  and 
character  could  not  be  protected  if  the  third  or 
fourth  circulator  should  be  able  to  defend  him- 
self or  reduce  the  damages  because  he  only 
gave  more  publicity,  and  added  the  weight  of 
his  character  to  calumny  which  had  been  orig- 
663*J  inated  *by  others."  In  Bodwett  v.  Swan, 
the  evidence  was  offered  under  the  plea  of  the 
general  issue  ;  it  is,  therefore,  in  point  in  this 
case. 

There  is  certainly  no  reason  why  the  plaintiff 
should  be  met  with  a  justification  without  be- 
ing informed  of  it  by  a  plea  or  notice.  Mitigat- 
ing circumstances,  based  on  a  presumption  or 
suspicion  of  the  plaintiff's  guilt,  have  nearly 
the  same  effect  upon  his  character  as  a  verdict 
against  him  ;  and  if  reports  may  be  given  in 
evidence,  reports  will  ruin  a  man's  character 
without  any  possibility  of  redress.  If,  under 
slanderous  reports.a  man  neglects  to  prosecute, 
a  presumption  arises  against  him  ;  if  he  does 
prosecute,  those  very  reports  amount  to  what 
is  equal  to  a  justification.  So  that  if  reports 
may  be  given  in  evidence,  any  man's  character 
may  be  blasted.  6  Mass.,  514;  5  Cow.,  500;  7 
Cow.,  630,  633. 

I  am,  therefore,  clearly  of  opinion  that  no 
such  reports  can  properly  be  given  in  evidence, 
unless  under  circumstances  which  show  the 
absence  of  malice  and  an  admission  of  the  fal- 
sity of  the  charge. 

There  are  some  English  cases  which  contain 
a  contrarv  doctrine.  1  Maule  &  S. ,  284 ;  2 
Camp.,  25"l.  But  Ch.  J.  Mansfield,  in  admit- 
ting the  testimony,  declared  that  he  could  not 
answer  the  arguments  urged  against  its  admis- 
sion. 

New  trial  denied. 

Cited  In— 8  Wend.,  583,  608;  2  Hill,  514;  13  Barb., 
223 ;  10  How.  Pr.,  85 ;  13  How.  Pr.,  101 ;  2  Abb.  N.  S.. 
100  ;  11  Leg.  Obs.,  200 ;  24  Am.  Dec.,  103:  5  Am.  Rep., 
521  (43  Miss.,  710) ;  21  Am.  Rep.,  117  (80  Pa.  St.,  514). 


TICE  t>.  NORTON. 

Pleading — Variance  between  Avowry  and  Evi- 
dence. 

In  replevin,  where  the  defendant  in  his  avowry 
averred  that  the  plaintiff  as  his  tenant  held  and  en- 
Joyed  certain  premises  for  the  space  of  7  years  and 
6  months  under  a  certain  demise  and  at  a  certain 
rent,  and  by  the  evidence  it  appeared  that  the  prem- 
ises were  held  by  the  plaintiff  only  6  years  and  6 
months,  the  variance  was  adjudged  to  be  fatal. 

Citations— 4  Cr..  299;  6  East,  434;  11  Geo.  II.,  ch. 
19,  sec.  22 ;  2  Chit.  PL,  512,  513 ;  3  Bos.  &  P.,  348 ;  5 
Cow.,  338. 

THIS  was  an  action  of  replevin,  tried  at  the 
N.  Y.  Circuit  in  Oct.,  1829,  before  the 
Hon.  "William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

664*]  *To  the  common  declaration  in  re- 
plevin for  taking  certain  goods  and  chattels, 
the  defendant  put  in  an  avowry,  setting  forth 
that  for  10  years  previous  to  the  time  of  the 
taking  of  the  goods,  he  was  seised  in  his  de- 
meme  as  of  fee  of  the  premises  in  which,  &c., 
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and  that  for  the  time  during  which  the  rent  af- 
terwards mentioned  was  accruing,  and  until 
the  said  time  when,  &c.,  he  was  landlord  to  the 
plaintiff  of  the  said  premises,  and  that  the 
plaintiff  for  a  long  time,  to  wit :  for  the  space 
of  7  years  and  6  months  ending  Nov.  1,  1827, 
and  from  thence  until  and  at  the  same  time 
when,  &c.,  held  and  enjoyed  the  premises  as 
tenant  thereof  to  him,  the  defendant,  at  and 
under  a  certain  demise  thereof  theretofore  made 
by  the  defendant  to  the  plaintiff,  at  and  under 
a  certain  yearly  rent,  to  wit :  the  yearly  rent 
of  $550.  and  because  $1,700,  parcel  of  the  sum 
of  $4,125  of  the  rent  aforesaid  for  the  space  of 
7  years  and  6  months,  ending  and  falling  due 
Nov.  1,  1827,  and  from  thence  until  the  said 
time  when,  &c.,  were  due  and  in  arrear  (the 
residue  of  the  sum  of  $4,125  having  been  paid 
and  satisfied),  he,  the  defendant,  well  averred 
the  taking,  &c.  The  plaintiff  pleaded  that  he 
did  not  hold  or  enjoy  the  premises  as  tenant 
thereof,  to  the  defendant,  under  the  supposed 
demise  in  the  avowry  mentioned,  in  modo  e€ 
forma,  &c. ,  and  the  defendant  took  issue. 

On  the  trial  of  the  cause,  it  was  proved  by  an. 
agent  of  the  defendant  that  in  the  winter  of 
1821  he  called  on  the  plaintiff,  who  was  then, 
in  possession  of  the  premises,  and  informed 
him  that  the  defendant  would  require  him  to- 
pay  as  rent  for  the  same,  after  May  1  then  next,, 
the  sum  of  $550  per  annum,  in  quarterly  in- 
stallments ;  that  the  plaintiff  objected  to  the 
rent,  but  remained  in  possession  and  continued 
to  occupy  the  premises  until  after  Nov.,  1827. 
The  agent  produced  an  account  of  rent  charged 
accordingly,  on  which  was  claimed  a  balance 
of  $1,824.25.  From  May,  1817,  until  the  fall 
of  1820.  the  plaintiff  occupied  the  same  prem- 
ises, and  paid  a  rent  of  $800  per  annum  there- 
for. What  rent  he  paid  or  was  to  pay  from 
Nov.,  1820,  until  May,  1821,  did  not  appear. 
The  defendant  proved  his  title  to  the  premises, 
and  that  a  distress  for  $1,700  rent  was  made 
Dec.  7,  1827. 

*The  defendant  insisted  that  there  [*66& 
was  a  fatal  variance  between  the  proof  and  the 
avowry  as  to  the  demise  set  forth  in  the  same, 
and  claimed  a  verdict  in  his  favor;  and  the 
judge  being  of  that  opinion,  he  directed  a  ver- 
dict to  be  given  for  the  plaintiff.  The  jury 
found  accordingly.  A  motion  was  now  made 
to  set  aside  the  verdict. 

Mr.  R.  L.  Wilson,  for  defendant.  The 
avowry  alleges  no  specific  term,  but  merely 
states  that  the  plaintiff  held  and  enjoyed  the 
premises  for  the  term  of  7  years  and  6  mouths, 
and  that  the  defendant  during  that  time  was 
landlord  to  the  plaintiff,  by  virtue  of  a  certain 
demise,  at  a  rent  of  $550  per  annum.  The 
plaintiff  occupied  the  premises  for  a  much 
longer  period  than  7  years  and  6  months,  hav- 
ing been  in  possession  several  years  previous 
to  May,  1821.  An  avowant  in  replevin  may 
avow  for  a  larger  sum  than  he  establishes  on 
the  trial,  and  recover  according  to  his  proof. 
So  he  may  avow  for  a  greater  period  of  time, 
and  recover  for  a  less  period  than  he  states  in 
his  avowry.  Forty  v.  Imber,  6  East,  434.  The 
defendant,  therefore,  at  all  events,  was  entitled 
to  rent  for  the  period  that  the  plaintiff  was  in 
possession. 

Mr.  D.  Graham,  for  plaintiff.  A  specific 
demise  is  set  forth  in  the  avowry,  viz. :  that  the 
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defendant  was  landlord  to  the  plaintiff  of  the 
demised  premises,  and  that  the  plaintiff,  for 
the  space  of  7  years  and  6  months,  ending  Nov. 
1,  1827.  held  and  enjoyed  the  premises  as  ten- 
ant thereof,  at  and  under  a  certain  demise,  at 
a  yearly  rent  of  $550.  The  proof  is,  that  under 
this  demise  the  plaintiff  held  only  6  years  and 

6  months;  the  variance,  therefore,  is  manifest 
and  fatal.     4  Cr.,  299. 

Besides;  the  avowry  is  bad.  The  defendant 
ought  to  have  set  forth  that  he  made  a  lease  to 
the  plaintiff  for  life  or  years  at  will,  and  that 
for  the  rent  accruing  on  the  same  he  made  the 
distress.  Such  is  the  rule  of  the  common  law, 
and  so  are  al)  the  precedents.  2  Saund.,  284  c. 

In  England,  a  general  avowry  is  allowed  by 
statute  11  Geo.  II.,  ch.  19,  sec.  22,  which  has 
not  been  adopted  in  this  State;  1  Johns.,  380; 
666*]  *5  Cow.,  340;  the  defendant,  therefore, 
should  be  held  to  the  utmost  strictness.  When 
an  avowry  does  not  comply  with  the  rules  of 
the  common  law,  a  judgment  will  be  arrested, 
although  a  plaintiff  has  plead  over,  and  a  ver- 
dict be  taken  against  him  on  the  issue  joined. 
10  Johns.,  424.  Even  under  the  general  avow- 
ry, the  tenancy  must  be  accurately  described. 
2  Chit.,  561,  n. 

By  tJie  Court,  Sutherland,  J.  The  ques- 
tion upon  the  issue  was,  whether  the  plaintiff 
held  and  occupied  the  premises  under  the  de- 
mise stated  in  the  avowry;  that  is,  a  demise  for 

7  years  and  6  months,  ending  Nov.  1,  1827,  at 
and  under  a  yearly  rent  of  $550.  The  evidence 
produced  by  the  defendant  himself  showed, 
that  though  the  plaintiff  had   occupied   the 
premises  for  more  than  7£  years,  yet  that  he 
had  held  under  the  agreement  or  demise  which 
fixed  the  rent  at  $550,  only  from  May,  1821,  to 
Nov.,   1827,  that  is,  6  years  and  6  months. 
The  judge  ruled,  that  upon  this  evidence  the 
plaintiff  was  entitled  to  a  verdict  upon  the  is- 
sue; which  was  accordingly  given  by  the  jury. 

The  contract  or  lease,  as  proved,  was  simply 
a  notice  given  by  an  agent  of  the  defendant, 
in  Jan.,  1821,  to  the  plaintiff,  that  the  defend- 
ant would  require  him  to  pay  for  the  premises, 
after  May  1  then  next,  the  annual  rent  of  $550, 
payable  quarterly,  and  that  subsequently  the 
plaintiff  paid  -rent  at  that  rate.  This  was  not  a 
demise  for  any  definite  period.  It  was  a  lease 
for  a  year  or  at  will,  and  probably  ought  so  to 
have  been  stated.  In  Alexander  v.  Harris,  4 
Cr.,  299,  it  was  held  that  an  averment  of  a  de- 
mise for  3  years  would  not  be  supported  by 
proof  of  a  lease  for  one  year  certain,  and  2 
years  further  possession  on  the  same  terms,  by 
consent  of  the  landlord,  unless  an  extension  of 
the  term  was  contemplated  and  provided  for 
in  the  original  lease.  But  if  the  defendant  had 
a  right  to  consider  this  a  lease  for  the  whole 
time  that  the  plaintiff  held  under  it,  then  it  was 
a  demise  for  only  6^  years,  and  did  not  sup- 
port the  avowry. 

In  Forty  v.  Imber,  6  East,  434,  a  variance  be- 
tween the  demise,  as  stated  in  the  avowry 
and  as  proved,  was  held  immaterial,  expressly 
667*]  *upon  the  ground  that  the  strictness  of 
the  proceedings  in  this  action  at  common  law 
had  been  relaxed  by  the  Statute  of  11  Geo. 
II., ch.  19,  sec.  22,  and  that  since  that  statute  the 
defendant  might  recover  rent  for  a  less  period 
than  he  avowed  for.  It  is  tacitly  admitted  that 
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at  common  law  he  could  not.  That  statute  we 
have  never  adopted,  our  proceedings  are  as  at 
common  law.     2  Chit.  PL,  512,  513,  notes  m. 
and  n,  and  cases  cited;  Cobb  v.  Bryan,  3  Bos 
&  P.,  348;   Wright  v.  Williams,  5  Cow..   338, 
where  most  of  the  authorities  on  this  subject 
are  reviewed  and  collected. 
Motion  for  new  trial  denied. 


W.  CALKING  ET  AL.  v.  S.  W.  BALDWIN,. 

Public  Act — Improving  Navigation  of  River  Held 
to  be,  though  Work  be  Committed  to  Individual, 
icitJi  Privilege  of  Using  Water  and  Exacting 
Toll — Remedy  of  Party  Injured. 

Where  an  individual  ia  authorized  to  erect  a  dam 
across  a  public  river  upon  certain  conditions,  if  the 
object  of  the  Act  appears  to  be  the  improvement  of 
the  navigation  of  the  river,  although  privileges  be 
granted  to  such  individual,  he  is  not  liable  to  an  ac- 
tion for  injuries  sustained  by  others  in  the  con- 
struction of  the  work,  if  by  the  Act  a  mode  of  com- 
pensation is  provided. 

The  party  injured  must  seek  his  remedy  in  the 
mode  pointed  out  by  statute,  and  cannot  bring  his. 
action  at  law.  Nor  can  he  object  that  the  other  par- 
ty has  not  had  the  damages  assessed,  where  either 
party  may  be  the  actor. 

Citations— 5  Cow.,  167;  20  Johns.,  735 ;  2  Johns.,  190. 

DEMURRER  to  pleas.  The  declaration  is  in 
case  for  flowing  the  lands  of  the  plaintiff* 
by  means  of  the  erection  of  a  dam  in  the  Sen- 
eca River.  The  defendant  pleaded  that  the 
Seneca  River  was  a  public  highway  used  for 
the  navigation  of  boats,  rafts,  &c. ,  and  that  by 
an  Act  of  the  Legislature,  entitled  "  An  Act  ta 
Authorize  Jonas  C.  Baldwin  to  Erect  a  Dam 
Across  the  Seneca  River,"  passed  Feb.  24, 
1809,  it  was  enacted  that  it  should  and  might 
be  lawful  for  Jonas  C.  Baldwin,  his  heirs  or 
assigns,  to  erect  and  maintain  a  dam  across  the 
Seneca  River,  at  the  head  of  the  rapids  com- 
monly called  M'Harries  rifts,  of  such  height  as 
should  be  necessary  for  improving  the  naviga- 
tion of  the  river,  not  exceeding  7£  feet  on  the 
rapids  above  the  dam,  provided  that  an  apron 
to  the  dam  should  be  constructed,  of  a  certain- 
form  and  of  particular  dimensions  and  eleva- 
tion so  as  to  admit  of  the  passage  of  rafts  and 
*boats  down,  and  fish  up  the  river,  [*668- 
and  that  a  canal  and  lock,  for  the  passage  of 
the  largest  boats  employed  on  the  river  from 
above  the  dam  to  the  waters  below  it,  should 
be  erected  and  maintained.  And  further,  that 
Jonas  C.  Baldwin,  his  heirs  and  assigns,  were 
authorized  by  the  Act  to  enter  upon  any  land 
necessary  for  the  erection  of  the  dam  and 
canal,  first  paying  to  the  owner  or  owners 
thereof  such  damages  or  compensation  for  the 
same  as  they  might  agree  on;  and  if  they  could 
not  agree,  or  if  the  owner  or  owners  were  in- 
fants, feme  covert  or  otherwise  incapacitated 
from  contracting,  making  it  the  duty  of  Bald- 
win to  apply  to  any  three  judges  of  the  C.  P. 
of  Onandaga  to  assess  the  damages,  giving  due 
notice,  &c.,  and  declaring  that  the  payment  of 
such  sum  as  should  be  so  assessed  should  be 
deemed  and  taken  as  a  full  compensation  for 
such  damages;  and  providing  further,  that  the 
like  proceedings  should  be  had  in  cases  where 
land  should  be  injured  by  the  flowing  of  the 
waters  of  the  river,  occasioned  by  such  dam, 
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either  on  the  application  of  Baldwin  or  of  the 
owners  of  the  land  so  injured.  The  defendant 
averred  that  the  dam  alleged  as  the  cause  of 
the  injury  was  erected  in  pursuance  of  the 
authority  conferred  by  the  Act ;  that  the 
provisions,  requirements  and  conditions  of 
the  Act  were  strictly  complied  with;  that  he, 
the  defendant,  was  the  assignee  of  all  and  sin- 
gular the  rights  and  privileges  granted  by  the 
said  Act  to  Jonas  C.  Baldwin;  and  that  the 
plaintiffs  had  not  applied  to  the  judges  of 
Onondaga  to  assess  the  damages  which  they 
had  sustained  by  their  lands  being  flowed,  &c. ; 
wherefore  he  prayed  judgment,  &c.  There 
were  three  pleas  substantially  alike,  to  which 
the  plaintiffs  demurred,  and  the  defendant 
joined  in  demurrer. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs. 
The  Act  relied  upon  by  the  defendant  is  a 
mere  private  Act  granting  certain  privileges  to 
an  individual.  This  is  manifest  from  its  title 
and  from  its  provisions.  It  declares  that  the 
privileges  granted  shall  continue  20  years,  and 
that  the  privileges  should  cease  if  the  dam  was 
not  completed  with  2  years.  The  defendant, 
in  his  plea,  also  states  himself  to  be  assignee 
of  the  privileges  granted  to  Jonas  C.  Baldwin. 
669*]  *The  Legislature  may  take  private 
property  for  public  uses,  but  they  cannot  con- 
stitutionally take  the  property  of  one  individ- 
ual and  transfer  it  to  another, though  they  pro- 
vide that  compensation  shall  be  made  ;  nor  can 
they  deprive  individuals  in  such  cases  of  their 
common  law  remedies;  nor  did  they  intend  to 
do  so  in  this  case.  The  provisions  of  the  Act, 
as  to  the  assessment  of  damages,  give  a  cumu- 
lative remedy,  if  the  parties  injured  choose  to 
adopt  it ;  but  do  not  deprive  them  of  their  com- 
mon law  remedies,  either  expressly  or  implied- 
ly,  nor  relieve  the  defendant  of  his  common 
law  liabilities.  The  case  of  Crittenden  v.  Wil- 
son, 5  Cow.,  165,  is  directly  in  point  in  support 
of  this  position  :  and  such  is  the  doctrine  of 
the  common  law  :  "If  a  statute  gives  a  remedy 
in  the  affirmative,  without  a  negative  expressed 
or  implied,  for  a  matter  which  was  actionable 
by  the  common  law,  the  party  may  sue  at  the 
common  law  as  well  as  upon  the  statute  ;  for 
this  does  not  take  away  the  common  law  rem- 
edy." 2  Inst.,  200;  Com.  Dig.,  Action  upon 
Statute,  C. 

If  the  Act  deprives  parties  injured  of  their 
-common  law  remedies,  the  defendant  is  not  en- 
titled to  its  protection  without  showing  that  he 
has  done  everything  incumbent  upon  him  to 
supersede  the  remedy  by  action.  He  ought  to 
have  averred  that  he  had  offered  to  agree  upon 
the  compensation,  or  that  he  had  obtained  the 
damages  to  be  assessed  and  tendered  them. 
Not  having  complied  with  the  pro  visions  of  the 
Act,  he  is  not  entitled  to  its  benefits,  and  is, 
therefore,  liable  to  this  action.  People  v  Hills- 
dale  &  Chat.  Turnpike  Co.,  2  Johns.,  190. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
Act  set  forth  in  the  plea  is  a  public  statute, and 
the  dam  was  authorized  to  improve  ajmblic 
highway.  Bac.  Abr.,  tit.  Statutes,  F,  sees.  1, 
2,  6,  11.  Its  object  manifestlv  was  to  improve 
the  navigation  of  the  Seneca  lliver,  and  the  de- 
fendant is  as  much  protected  by  its  provisions, 
from  actions  at  law,  for  carrying  it  into  effect, 
as  public  agents  of  the  State  are  in  construct- 
ing canals  and  other  public  works,  when  acting 
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under  the  authority  of  Acts  of  the  Legislature, 
providing  modes  of  compensation  to  parties 
aggrieved.  2  Johns.  Ch.,  162;  4  T.  R.  794- 
*30  Johns.,  735  ;  Com.  Dig.,  by  Day,  [*67O 
Action  upon  Statute,  C  ;  11  Mass.,  364  ;  12Id., 
466  ;  8  Cow.,  150.  This  being  a  public  Act,  no 
express  words  of  negation  were  necessary  to 
take  away  the  common  law  remedy.  This  case 
is  distinguishable  from  that  of  Crittenden  v. 
Wilson,  by  which  merely  a  personal  privilege 
was  granted,  without  reference  to  public  im- 
provement. 

The  defendant  was  not  bound  to  apply  for 
the  assessment  of  the  damages.  Either  party 
had  the  right  to  make  the  application.and  there 
is  no  reason  why  the  defendant  rather  than  the 
plaintiffs  should  have  had  the  damages  as- 
sessed. 

By  the  Court,  Marcy,  J.  To  determine  the 
principles  of  law  applicable  to  this  case,  we 
must  first  ascertain  the  character  of  the  Act  of 
the  Legislature  under  which  the  defendant  jus- 
tifies. The  demurrer  admits  the  injury  com- 
j  plained  of,  and  there  is  no  dispute  about  the 
1  right  to  compensation.  If  this  be  a  private 
Act  as  contradistinguished  from  a  public  Act, 
the  law  which  was  applied  to  the  case  of  Crit- 
tenden v.  Wilson,  5  Cow.,  167,  must  govern. 
The  plaintiffs  are  not  in  such  a  case  confined 
to  the  remedy  given  by  the  Act,  but  may  pro- 
ceed by  action  according  to  the  common  law. 
But  if  the  work  authorized  by  the  Act  be  of  a 
public  character,  the  case  is  altered,  and  the 
compensation  which  individuals  are  entitled  to 
receive  for  injuries  occasioned  by  it  must  be 
sought  in  the  way  pointed  out  by  the  Act,  and 
not  otherwise. 

A  critical  inspection  of  the  Act  will  settle 
the  question  as  to  the  nature  of  the  work.  The 
power  to  erect  the  dam,  it  is  true,  is  given  to 
an  individual,  his  heirs  and  assigns,  but  I  ap- 
prehend that  the  nature  of  the  work  is  not  de- 
termined by  that  circumstance.  The  execution 
of  a  public  improvement  may  as  well  be  com- 
mitted to  an  individual  or  to  a  company  as  to 
public  agents.  What  is  the  declared  object  of 
the  statute  ?  It  is  the  construction  of  a  dam  at 
the  head  of  M'Harrie's  rift,  of  such  height  as 
shall  be  necessary  for  improving  the  naviga- 
tion of  the  Seneca  River.  It  is  to  be  constructed 
in  a  particular  manner  pointed  out  in  the  Act 
so  as  to  admit  of  the  passage  of  rafts  over  it. 
In  addition  to  this,  a  canal  and  lock  are  to  be 
made  for  the  passage  of  the  largest  sized  boats 
*on  the  river.  The  river  is  a  public  [*67J 
highway.  The  objects,  so  far  as  I  have  de- 
tailed them,  are  all  of  a  public  nature  ;  but  it 
is  not  to  be  expected  that  either  an  individual 
or  a  company  would  make  a  public  improve- 
ment without  provision  for  remuneration  of 
the  expenses  which  must  necessarily  attend  the 
operation.  The  Act  secures  certain  privileges 
to  Mr.  Baldwin  and  his  heirs  or  assigns.  It 
allows  him  to  exact  toll  on  property  passing 
the  lock  and  canal,  and  to  take  the  water  for 
mills  and  hydraulic  works  from  the  dam;  and 
he  is  made  liable  for  all  injuries  which  the 
owners  of  the  lands  in  the  vicinity  of  the  work 
may  sustain  thereby.  There  is  nothing  in  his 
rights,  privileges  or  duties,  that  distinguish 
this  work  from  that  made  by  the  Delaware  & 
Hudson  Canal  Co. ,  or  the  Board  of  Commis- 
sioners for  the  construction  of  the  Albany 
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Basin.  Both  these  associations  have  rights  and 
privileges  secured  to  them  which  are  supposed 
to  be  quite  sufficient  to  counterbalance  the  bur- 
dens and  responsibilities  which  they  necessa 
rily  assume  by  embarking  in  the  enterprise;  but 
these  rights  and  privileges  do  not  make  the 
undertaking  a  private  matter.  The  improve- 
ment authorized  by  the  Act  under  considera- 
tion, has  all  the  characteristics  usually  mark- 
ing the  distinction  between  private  and  public 
works.  I  cannot  hesitate  to  pronounce  it  a 
public  work. 

The  principles  settled  by  the  Court  for  the 
Correction  of  Errors  in  the  case  of  Rogers  v. 
Bradshaw,  20  Johns.,  735,  applied  to  this  case 
Are  fatal  to  the  right  of  the  plaintiffs  to  sustain 
this  action.  I  think  the  statute  authorizing 
this  work  is  as  much  a  protection  to  the  de- 
fendant as  the  canal  laws  are  to  the  agents  of 
the  State  for  acts  done  by  them  in  prosecuting 
those  great  works  of  internal  improvement. 
The  Legislature  have  prescribed  the  mode  in 
which  the  damages  of  the  plaintiffs  shall  be  as- 
certained,and  in  that  mode  only,  can  they  prop- 
erly seek  compensation.  The  rule  of  construc- 
tion,that  if  a  statute  gives  a  remedy  in  theaffirm- 
ative,  without  a  negative  expressed  or  implied, 
for  a  matter  which  was  actionable  at  common 
law,  the  party  is  not  deprived  of  his  common 
law  remedy,  but  may  elect  to  take  it  or  that 
offered  by  the  statute,  does  not,  I  apprehend, 
apply  to  acts  done  by  the  express  authority  of 
<>72*]  the  Legislature  for  a  *public  purpose. 
Such  certainly  has  not  been  the  doctrine  ap- 
plied to  suits  against  our  public  agents  em- 
ployed on  our  works  of  internal  improvement, 
and  such  is  not  the  doctrine  that  I  am  willing 
to  apply  to  this  case. 

The  second  point  made  on  the  part  of  the 
plaintiffs  supposes,  that  the  defendant  by  neg- 
lecting to  have  the  damages  assessed  as  the  law 
•directs  is  in  default  and,  therefore,  is  liable  to 
be  proceeded  against  according  to  the  common 
law.  Where  either  party  has  power  to  carry 
into  effect  the  statute  remedy,  one  cannot  be 
in  default  more  than  the  other  for  not  begin- 
ning first.  The  Act  under  which  the  decision 
in  the  case  of  the  People  v.  H.  &  C.  Turnpike 
Co.,  2  Johns.,  190,  was  made,  is  not  like  this. 
There,  the  Company  alone  had  the  right  to 
liave  the  damages  assessed  ;  here,  the  right  is 
reciprocal  to  both  parties. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiffs  to  reply  on  payment  of  costs. 

Cited  in— 10  Wend.,  173 ;  29  N.  Y.,  641 ;  7  Lans.,  18  ; 
29  Hun,  449;  7  Barb.,  426;  9  Barb.,  364;  27  How.  Pr., 
347  :  37  How.  Pr.,  159 ;  64  How.  Pr..  208 ;  2  Rob.,  241 ; 
36  N.  J.  L.,  343 ;  36  Mo.,  545:  55 Mo.,  599;  48  Ind.,  108; 
34  Am.  Dec.,  192  (2  Harr.,  129)  ;  14  Am.  Rep.,  492  (35 
Iowa,  129). 
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POTTER. 

Real  Property^Devise  to  Executor  8-~- Conveyance 
by — Death  of. 

Where  real  estate  is  devised  to  executors  with 
power  to  sell  the  same  and  distribute  the  proceeds, 
if  the  executors  die  without  conveying:,  the  estate 
•descends  to  the  heirs  at  law,  and  a  conveyance  from 
them  is  good  to  pass  the  estate. 

If  a  conveyance  from  the  executors  is  not  shown, 
the  presumption  is  that  they  never  did  convey. 

WEND.  1 


A  deed  from  residuary  legatees  to  an  executor  to 
whom  an  estate  was  devised  with  power  to  sell, 
though  regarded  with  jealousy  in  a  court  of  equity, 

THIS  was  an  action  of  ejectment,  tried  at  the 
Onondaga  Circuit  in  Sep.,  1828,  before 
the  Hon.  Enos  T.  Throop,  then  one  of  the  Cir- 
cuit Judges,  for  the  recovery  of  part  of  lot  No. 
65,  Cicero. 

Abraham  Bachman  being  the  owner  of  the 
lot  by  a  conveyance  from  Henry  Plimley,  the 
soldier  to  whom  the  same  was  granted.,  Oct. 
22,  1799,  made  his  last  will  and  testament ; 
whereby,  after  giving  a  part  of  his  dwelling- 
house  to  his  wife  during  widowhood  and  the 
*use  of  another  dwelling-house  and  of  [*673 
a  store  to  Jacob  F.  Miller  for  five  years,  and 
after  bequeathing  certain  legacies,  devised 
unto  his  executors  and  to  the  survivors  or  sur- 
vivor of  them,  the  rest  and  residue  of  his  estate, 
real  and  personal,  wheresoever  situate,  in  trust, 
that  they  should  within  three  months  after  his 
decease  dispose  of  his  personal  property,  and 
within  one  year  from  the  date  of  the  will  sell 
all  his  real  estate,  and  out  of  the  proceeds  pay 
and  satisfy  his  funeral  charges,  debts  and  the 
legacies  given  by  the  will,  and  within  two  years 
after  his  decease  distribute  the  residue  between 
his  three  brothers,  Joseph,  Jacob  and  David, 
and  his  nephew  Solomon  Bachman,  on  condi- 
tion that  they  should  severally  give  approved 
security  for  the  payment  of  $7.50  annually  by 
each  of  them  to  his  wife  during  her  widow- 
hood towards  defraying  the  expense  of  pastur- 
ing her  cows  and  horses.  The  executors  named 
were  his  wife  Catharine,  Jacob  F.  Miller,  and 
George  Monell.  Shortly  after  making  the  will, 
the  testator  died.  Oct.  20,  1800,  the  residuary 
legatees  named  in  the  will,  viz. :  Joseph,  Jacob, 
David  and  Solomon  Bachman,  for  the  consid- 
eration of  $4,000,  granted,  bargained,  sold, as- 
signed, released  and  confirmed  unto  Jacob  F. 
Miller,  all  the  right,  share  and  portion  of  the 
residuary  part  of  the  estate  of  Abraham  Bach- 
man, given,  devised  and  bequeathed  unto  them 
by  his  last  will  and  testament;  and  all  the  right, 
title,  share,  interest,  dividend  or  proportion 
which  they  then  had,  or  might  thereafter  be- 
come entitled  to  claim,  in  and  by  the  said  will 
in  or  out  of  the  real  or  personal  estate  of  the 
testator  by  virtue  of  the  will,  x>r  by  any  other 
way  or  means  whatsoever.  Catharine,  the 
widow  of  the  testator,  and  Monell,  one  other 
of  the  executors,  died  about  7  or  8  years  before 
the  trial.  Miller,  the  other  executor,  and  the 
grantee  in  the  deed  of  Oct.  20,  1800,  died  24 
years  before  the  trial,  intestate,  leaving  a  wid- 
ow and  several  children,  who  are  the  lessors  of 
the  plaintiff  in  this  case.  Jacob  F.  Miller,  as 
well  as  Solomon  Bachman,  was  a  nephew  of 
the  testator,  Abraham  Bachman.  The  testator 
left  no  children  ;  his  age  is  not  stated,  but  his 
brother  Joseph  would  have  been  60  years  old 
at  the  time  of  the  trial,  a  few  years  before 
which  he  died. 

*A  verdict  was  taken  for  the  plaint-  [*674 
iff,  subject  to  the  opinion  of  this  court. 

Mr.  K.  Miller,  for  plaintiff. 

Mr.  J.  Wilkinson,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  only  ques- 
tion in  this  case  is,  whether  Jacob  F.  Miller 
had  title  by  virtue  of  the  will  and  conveyance 
from  the  residuary  legatees.  It  is  contended 
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that  the  devise  was  to  the  executors  upon  con- 
ditions, which  conditions  have  not  been  per- 
formed; that  the  executor,being  a  trustee.could 
not  purchase  from  his  cesluis  que  trust. 

It  seems  to  me  quite  unnecessary  to  go  into 
an  examination  of  these  cases  on  these  points, 
for  if  the  fact  be  as  contended,  the  consequence 
would  be  that  the  estate  would  descend  to  the 
heirs  at  law  of  Abraham  Bachmau.  The  only 
relations  which  are  shown  to  have  survived  him 
are  three  brothers  and  two  nephews.  He  had 
no  children,  nor  had  he  a  father  living  for 
aught  appearing  in  the  case.  His  brothers  and 
nephews,  consequently,  were  his  heirs  at  law. 
The  grantors  in  the  deed  to  Miller  are  the  three 
brothers  and  one  of  the  nephews  of  the  testa- 
tor, and  the  grantee  is  the  other  nephew.  These 
persons  were  the  owners  of  the  estate,  pro- 
vided there  was  no  sale  by  the  executors;  and 
as  none  is  shown,  the  presumption  is  that  they 
never  did  convey.  It  is  unnecessary  to  say 
what  would  have  been  the  effect  of  a  convey- 
ance by  the  last  surviving  executor;  none  such 
was  executed.  Nor  is  it  necessary  to  inquire 
whether  a  court  of  equity  would  set  aside  the 
sale  from  the  residuary  legatees  to  the  exeou- 
tor.  Such  conveyances  are  regarded  with  jeal- 
ousy; and  a  trustee  is  never  permitted  to  benefit 
himself  out  of  the  trust  property  at  the  expense 
of  his  cestuis  que  trust.  But  these  are  matters 
with  which  we  have  now  no  concern.  We  are 
examining  the  legal  title;  and  find  it  in  the  les- 
sors of  the  plaintiff.  It  is  said  that  the  grantee 
could  not  take  by  a  release,  not  being  in  pos- 
session. This  instrument  is  not  a  technical  re- 
lease; it  contains  granting  words;  but  if  it  were 
considered  a  release,  the  grantee  had  a  suffi- 
cient interest  in  the  premises  to  receive  such 
conveyance. 

The  plaintiff  is  entitled  to  judgment. 

Cited  in-42  Barb.,  581. 


675*]  *CRANE  t>.  DYGERT,  Sheriff,  &c. 

Trial — Challenge  of  Array'of  Jurors — What  a 
Cause  for — Sheriffs — Levy  of  Execution — Evi- 
dence of — Action  against  S7ieriff — Defense — 
Interest  on  Amount  of  Execution — Pleading. 

Where  a  sheriff  actually  levies  an  execution  on 
the  property  of  a  defendant  two  months  before  its 
return,  and  then  seven  months  after  the  writ  is  re- 
turnable, returns  that  he  has  made  the  amount 
directed  to  be  levied,  such  evidence  is,  prima  facie, 
sufficient  to  establish  the  fact  that  he  received  the 
money  antecedent  to  the  commencement  of  a  suit 
brought  against  him,  nearly  three  months  after  the 
time  when  the  writ  was  returnable. 

Payment  of  the  money  into  court  by  the  sheriff 
after  the  commencement  of  the  suit  is  no  defense  to 
the  action. 

Interest  is  recoverable  in  such  case,  although  the 
money  is  paid  into  court ;  being  paid  in  on  a  rule 
after  suit  brought. 

If  a  sheriff  retains  money  collected  by  him  after 
the  return  day  of  an  execution  he  is  liable  to  in- 
terest. 

Where,  in  a  declaration  against  a  sheriff  for  money 
collected  on  an  execution,  it  is  stated  that  the  direc- 
tion was  to  levy  a  certain  sum  without  specifying 
interest,  and  by  the  execution  it  appears  that  he 
was  directed  to  levy  the  amount  with  interest,  the 
variance  to  not  matt-rial. 

It  is  no  cause  of  challenge  of  an  array  of  jurors, 
that  two  sets  of  Jurors  are  drawn  at  the  same  time 
from  the  jury  box,  for  two  distinct  courts,  if  they 
are  kept  entirely  separate  and  a  distinct  panel  of 
each  is  given  to  the  sheriff. 

Nor  is  it  cause  of  challenge  that  the  jurors  are 
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drawn  more  than  14  days  before  the  sitting  of  the 
court  at  which  they  are  to  serve. 

Citations—  1  R.  L.,  328,  sec.  11  ;  9  Johns.,  260  ;  5  Esp., 
133  ;  1  Wend.,  534  ;  6  Johns.  Ch.,  350. 


was  an  action  of  assumpsit,  tried  at  the 
1.  Herkimer  Circuit  in  Mar.,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  action  was  commenced  in  October  Term, 
1826,  and  was  brought  to  recover  moneys  col- 
lected by  the  defendant  as  Sheriff  of  Herkimer 
on  an  execution.  The  declaration  contained  a 
special  count,  stating  the  delivery  to  the  sheriff 
May  20,  1826,  of  an  execution  in  a  certain 
cause,  on  which  was  an  indorsement  directing 
him  to  levy  $242.46  and  his  fees,  and  that  he 
then  and  there  levied  the  same  out  of  the  good* 
of  the  defendants  in  the  execution.  There 
were  also  counts  for  moneys  had  and  received. 
and  lent  and  advanced.  The  plaintiff  produced 
an  exemplification  of  the  execution,  which  was 
tested  May  13,  1826,  returnable  in  the  follow- 
ing August,  on  which  was  an  indorsement  di- 
recting the  levy  of  $242.86,  with  interest  since 
May,  1826,  besides  fees.  There  was  also  an  in- 
dorsement that  the  execution  was  received  by 
the  sheriff  May  29,  1826,  and  that  on  the  same 
day  he  *levied  the  same  on  goods  of  [*t$76 
the  defendants.  The  following  return  also  ap- 
peared on'the  exemplification  :  "  By  virtue  of 
the  within  writ  I  have  made  of  the  goods  and 
chattels  of  the  defendants  the  sum  of  $242.86, 
and  $4.23  interest,  which  I  have  ready  in 
court  to  render  to  the  said  Z.  C.  for  his  dam- 
ages aforesaid,  and  which  I  have  returned 
under  the  rule  of  this  court.  Dated  March  1, 
1827."  Signed,  "John  Dygert,  Sheriff."  The 
plaintiff  claimed  to  recover  interest  on  the  sums 
mentioned  in  the  return  from  Mar.  2,  1827,  to 
the  quarto  die  post  of  the  next  term,  to  which 
the  defendant  objected.  He  also  objected  to 
the  exemplification  of  the  execution  as  evidence 
on  the  ground  of  the  variance  in  the  direction 
to  the  sheriff,  the  execution  directing  the  levy 
of  interest,  and  such  direction  not  being  stated 
in  the  declaration,  which  objections  were  both 
overruled.  It  being  admitted  that  the  sheriff 
Mar.  2,  1827,  paid  the  moneys  mentioned  in  his 
return  into  court  by  depositing  the  same  with 
the  clerk  at  Utica,  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  there  was  no  evi- 
dence of  the  receipt  of  the  money  by  him 
except  his  return,  and  that  did  not  show  the 
money  in  his  hands  previous  to  the  commence- 
ment of  this  suit;  and  that  the  evidence  which 
charged  him  also  discharged  him,  as  it  showed 
the  money  paid  into  court.  This  motion  was 
denied.  The  defendant  then  requested  the 
judge  to  charge  the  jury  that  the  plaintiff  was 
not  entitled  to  recover  interest,  unless  they  be- 
lieved that  the  defendant  had  used  or  converted 
the  money  to  his  own  use.  The  judge  refus- 
ing so  to  instruct  the  jury,  the  defendant  ex- 
cepted  to  the  several  decisions  made,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $284.91  . 

The  defendant  in  this  case  interposed  a  chal- 
lenge to  the  array.  The  exceptions  alleged 
were,  that  Jan.  16,  1829,  the  clerk  of  Herkimer 
drew  two  sets  of  jurors  from  the  jury  box,  36 
in  number  each;  one  set  to  serve  at  the  Court 
of  C.  P.  on  the  first  Monday  of  Feb.  thereafter, 
and  the  other  at  the  circuit  Mar.  9;  that  six  of 
the  jurors  summoned  for  the  C.  P.  were  ex- 
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cused  by  the  court  from  serving,  and  two  made 
default  and  did  not  appear;  and  it  was  insisted 
4377*]  that  it  was  *irregular  for  the  clerk  to 
draw  two  juries  at  the  same  time;  that  the  true 
construction  of  the  Act  required  that  the  jury 
should  be  drawn  at  the  shortest  possible  time 
previous  to  the  court  at  which  they  were  to 
serve,  to  prevent  tampering  with  the  jurors, 
and  to  obtain  full  juries,  which  could  not  be 
expected  if  they  were  drawn  long  before  court; 
deaths,  removals  and  other  casualties  would 
probably  intervene. 

Both  questions  on  the  challenge  to  the  array 
and  on  a  motion  for  a  new  trial,  were  submit- 
ted at  the  same  time. 

Mr.  D.  Bur  well,  for  defendant. 

Messrs.  Cooper  and  Hilton,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  chal- 
lenge to  the  array  was  properly  overruled.  The 
Act,  1  R.  L.,  328,  sec.  11,  does  not  limit  the 
drawing  of  the  jury  to  any  particular  number 
of  days  before  the  sitting  of  the  court  at  which 
they  are  to  serve.  They  must  be  drawn  at  least 
14  days  before  the  court ;  but  it  need  not  be 
precisely  14  days.  The  matter  seems  to  be  left 
in  some  degree  to  the  discretion  of  the  clerk. 
In  some  counties  a  longer  time  than  this  may 
be  highly  expedient,  if  not  necessary.  The 
panel  in  this  case  was  drawn  Jan.  16,  for  Mar. 
9.  If  the  clerk  had  a  discretion  upon  the  sub- 
ject, we  cannot  say,  upon  this  record,  that  it 
has  been  abused. 

The  fact  that  the  jury  for  the  Court  of  C.P. 
and  General  Sessions  were  drawn  at  the  same 
time,forms  no  ground  of  objection  to  this  panel. 
They  were  kept  entirely  distinct,  as  much  so 
as  though  the  drawing  had  been  on  different 
days,  and  a  panel  of  each  was  given  to  the  sher- 
iff. In  Gardner  v.  Turner,  9  Johns.,  260.  the 
clerk  drew  out  72  names  and  put  them  in  a  list, 
and  then  arbitrarily  designated  36  names  as  a 
panel  for  the  circuit,  and  the  other  36  as  a  panel 
for  the  Court  of  C.  P. ,  and  directed  the  sheriff 
to  summon  them  accordingly.  The  clerk,  in 
fact,  selected  the  jurors  in  that  case.  Not  so 
here.  The  motion  in  arrest  must,  therefore,  be 
denied. 

As  to  the  bill  of  exceptions,  the  variance  be- 
tween the  executions,  produced  in  evidence, 
678*]  and  that  stated  in  the  declaration  *was 
not  material.  The  indorsement,  as  far  as  it  is 
set  forth,  is  accurate,  and  the  variance  is  mere- 
ly in  the  omission  to  aver  that  the  sheriff  was 
directed  to  levy  interest  as  well  as  the  damages 
and  costs.  It  could  raise  no  doubt  as  to  the 
identity  of  the  writ.  The  description  is  perfect 
in  every  other  respect.  In  Stiles  v.  Eawlins,  5 
Esp.,  133,  cited  by  the  defendant's  counsel, the 
declaration  stated  that  the  writ  was  indorsed  to 
levy  £600,  together  with  poundage,  officer's 
fees,  and  other  legal  charges  and  incidental  ex- 
penses. The  writ  produced  did  not  contain  the 
concluding  direction.  It  was  not  an  omission 
to  state  what  was  upon  the  writ,  but  it  was  an 
affirmative  allegation  that  it  contained  an  in- 
dorsement which  in  point  of  fact  it  did  not : 
that,  too,  was  an  action  for  a  false  return,  in 
which  the  plaintiff  would  be  held  to  strict 
proof. 

The  evidence  of  the  receipt  of  the  money  by 
the  defendant  upon  the  execution,  before  the 
commencement  of  this  suit,  was,  prima  facie, 
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sufficient.  The  suit  was  commenced  as  of 
October  Term,  1826.  The  execution  was  tested 
May  13,  and  returnable  the  first  Monday  of 
Aug.,  1826.  It  was  received  and  levied  by  the 
sheriff  May  29,  as  appears  by  his  own  indorse- 
ment. The  sheriff's  return  upon  the  writ  con- 
tains the  evidence  of  the  receipt  of  the  money 
by  him.  The  sheriff  admits  that  he  has  received 
the  money,  but  does  not  state  when  he  received 
it.  The  execution  having  been  actually  levied 
by  him,  upon  personal  property  sufficient  to 
satisfy  it,  May  29,  1826,  he  had  abundant  time 
to.  sell  and  convert  that  property  into  money 
before  the  return  day,  and  it  was  his  duty  so  to 
have  done;  and  as  between  him  and  the  plaint- 
iff, he  is  in  that  respect  to  be  presumed  to  have 
done  his  duty.  Whether  it  would  have  been 
competent  for  him  to  have  shown  that  the 
money  was  not  in  fact  received  by  him  until 
after  the  commencement  of  this  suit,or  wheth- 
er the  time  of  its  actual  receipt  was  material 
or  not,  it  is  unnecessary  to  consider.  The  mo- 
tion for  a  nonsuit  on  this  ground  was  properly 
refused. 

It  has  already  beea  decided  in  this  cause, 
when  it  was  formerly  before  us  upon  demur- 
rer (1  Wend.,  534),  that  a  demand  of  the  money 
before  suit  brought  was  not  necessary,  and  that 
the  payment  of  the  money  by  the  sheriff  to  the 
clerk  *of  the  court,  after  the  com-  [*679 
mencement  of  the  suit,  was  no  defense  to  the 
action. 

Interest  was  properly  allowed  from  the  time 
when  the  money  was  paid  into  court  by  the 
sheriff.  That  was  seven  months  after  the  re- 
turn day  of  the  execution,  when  he  is  presumed 
to  have  received  the  money.  If  the  payment 
into  court  was  no  defense  to  the  sheriff,  as  we 
have  held,  then  the  money  is  to  be  considered 
as  having  remained  in  his  hands,  in  violation 
of  the  plaintiff's  rights  and  of  his  own  duty, 
and  on  every  principle  he  ought  to  be  charged 
with  interest. 

An  ordinary  agent  or  attorney  is  not  charge- 
able with  interest  on  money  received  for  his 
principal,  if  he  duly  advises  his  principal  of 
its  having  been  received,  until  payment  is  de- 
manded from  him,  Williams  v.  Starrs,  6  Johns. 
Ch.,  850,  unless  he  has  received  special  instruc- 
tions to  remit  as  fast  as  received.  The  sheriff 
is  directed  by  the  execution  not  only  to  receive 
the  money,  but  to  bring  it  into  court  on  the 
return  day.  If  he  complies  with  this  mandate, 
he  is  safe.  If  he  does  not.but  retains  the  money 
in  his  own  hands,  he  violates  his  duty,  and  has 
no  claims,  upon  any  principle,  to  an  exemption 
from  the  payment  of  interest.  It  is  money  had 
and  received  to  the  plaintiff's  use. 

Motion  for  new  trial  denied. 

Cited  in— 2  T.  &  C.,  301. 


CUMMINGS  v.  WILLIAMS. 

The  letting:  of  a  two  year  old  heifer  and  calf,  the 
heifer  to  be  returned  at  the  end  of  four  years,  with 
another  heifer  three  years  old,  is  not  usurious. 

Citations— 5  Cow.,  144, 149,  n.;  Kirb.  Conn.,  380. 


NOTE.— Usury,  loan  and  sale  of  chattels. 

What  constitutes  twurj/.  Perrine  v.  Hotcbkiss,  2 
Lans.,  416.  In  a  bona  fide  loan  of  chattels,  any  com- 
pensation may  be  reserved.  See  Spencer  v.  Tilden,  5 
Cow.,  144,  note. 
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ERROR  from  the  Oneida  C.  P.  Williams 
sued  Cummings  in  a  justice's  court,  and 
declared  on  a  contract  bearing  date  May  12, 
1824,  by  which  Cummings  acknowledged  to 
have  received  of  Williams  a  two  year  old  heif- 
er and  calf;  and  agreed,  within  four  years,  to 
return  the  same  heifer,  and  she  to  be  with 
calf,  and  also  another  heifer  three  years  old, 
also  to  be  with  calf  ;  Williams  only  incurring 
the  risk  of  the  heifer,  received  by  Cummings, 
68O*]  being  killed  by  lightning.  *The  de- 
fendant pleaded  usury,  and  a  jury  by  whom 
the  cause  was  tried  gave  a  verdict  for  the  plaint- 
iff for  $27.  The  defendant  appealed  to  the  C. 
P.  of  Oneida  ;  on  the  trial  in  that  court,  the 
contract  declared  on  was  proved,  and  it  was 
shown  that  in  May,  1828,  the  value  of  six  year 
old  cows  was  from  $20  to  $25,  and  of  three 
year  old  heifers  from  $15  to  $18,  and  that  gen- 
erally six  year  old  cows  were  worth  one  third 
more  than  two  year  old  heifers,  and  that  three 
year  old  heifers  were  worth  one  quarter  more 
than  two  year  heifers.  The  value  of  the  heifer 
received  by  Cummings  was  proved  to  have 
been,  in  1824,  from  $15  to  $18. 

The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  contract  was  usurious.  The 
motion  was  denied.  The  defendant  then  of- 
fered to  prove,  for  the  purpose  of  showing  that 
the  contract  was  usurious,  that  the  heifer  re- 
ceived by  him  was  not  worth,  at  the  time  of 
the  contract,  over  $10;  that  cows  six  years  old 
with  calf  are  worth  twice  as  much  as'two  year 
old  heifers  with  calf,  and  that  three  year  old 
heifers  with  calf  are  worth  one  third  more  than 
two  year  old  heifers  with  calf.  This  evidence 
was  rejected  by  the  court,  and  the  defendant 
excepted.  The  jury  found  a  verdict  for  the 
plaintiff,  with  $35  damages — on  which  judg- 
ment was  entered  and  a  writ  of  error  sued  out. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 
The  Statute  of  Usury  forbids  the  taking  of 
more  than  seven  per  cent,  for  the  forbearance 
of  money,  goods  or  other  things.  For  the  for- 
bearance for  4  or  5  years  of  property  worth 
$10,  the  plaintiff  below  has  a  verdict"  of  $35. 
Such  a  result  must  have  been  contemplated  at 
the  making  of  the  contract.  In  Spencer  v.  Til 
den,  5  Cow.,  144,  it  was  shown  that  the  party 
letting  cattle,  as  in  this  case,  usually  takes  part 
in  all  risks  and  accidents  ;  here,  the  only  risk 
assumed  was  that  arising  from  lightning. 

Mr.  S.  D.  Carpenter,  for  defendant  in  er- 
ror, relied  upon  the  cases  of  Spencer  v.  Tilden, 
5  Cow.,  144;  Holmes  v.  Wetmore,  5  Id.,  149,  n. 
and  Hamlin  v.  Fitch,  Kirby  (Conn.),  260.  He 
further  insisted  that  as  by  the  terms  of  the 
68 1  *]  contract, *the  specific  property  received 
was  to  be  returned,  the  lender  might  charge 
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what  he  pleased,  Ord,  Usury,  26-29  ;  and  that 
the  case  was  not  varied  by  the  fact  that  the 
compensation  was  to  be  in  kind  ;  it  might  as 
well  be  in  cattle  as  in  money. 

By  the  Court,  Marcy,  J.  The  facts  of  this 
case  differ  somewhat  from  those  in  Spencer  v. 
Tilden,  5  Cow.,  144  ;  but  the  difference  is  not 
so  great,  viewing  it  to  be  a  loan  as  that  was,  as 
to  call  for  the  application  of  a  principle  of  law 
different  from  the  one  which  controlled  that 
case. 

There  was  perhaps  more  certainty  in  this 
case  that  the  property  to  be  returned  at  the  end 
of  four  years  would  be  worth  that  advanced, 
with  the  addition  of  seven  per  cent,  per  annum 
to  its  value,  than  there  was  in  the  case  of  Spen- 
cer v.  Tilden  ;  but  there  was  a  contingency  (  a 
remote  one,  it  is  true)  that  the  whole  might  be 
lost.  There  is  great  difficulty  in  laying  down 
rules  as  to  what  shall  constitute  usurjTin  the 
loan  of  specific  articles  of  personal  property  of 
fluctuating  value.  It  was  stated  by  way  of  il- 
lustration in  the  opinion  delivered  in  Hamlin 
v.  Fitch,  Kirb.,  260,  that  the  loan  of  100  bush- 
els of  salt  in  1783,  when  it  was  $2  a  bushel,  for 
200  bushels  to  be  given  therefor  at  the  end  of 
one  year,  when  it  might  well  be  two  thirds  less 
in  value,  would  not  have  been  an  usurious  con- 
tract. In  the  case  of  Holmes  v.  Wetmore,  5  Cow. , 
149,  note,  it  was  decided  by  this  court  that  a 
contract  to  deliver  20  sheep  of  as  good  quality 
at  the  end  of  three  years  for  10  ewes  was  not 
usurious.  It  is  very  desirable  to  discourage 
unconscionable  bargains  and  deprive  the  ex- 
tortiousof  the  anticipated  fruits  of  their  unjust 
and  oppressive  dealings  ;  but  while  indulging 
a  solicitude  to  do  this,  great  caution  should  be 
observed  to  avoid  establishing  rules  of  law 
which  may  restrict  or  interrupt  the  ordinary 
business  intercourse  of  common  life.  I  do  not 
think  we  ought  to  pronounce  the  contract  in 
this  case  usurious. 

It  is  said  this  is  not  a  contract  for  the  loan, 
but  for  the  use  or  hire  of  the  property,  as  by 
the  terms  of  the  contract,  the  identical  property 
*was  to  be  returned  ;  that  the  law  [*682 
makes  a  distinction  between  a  loan  and  the  hir- 
ing of  a  specific  article,  to  be  returned  after  it 
has  served  a  particular  purpose  ;  and  that  in 
the  latter  case,  no  question  of  usury  can  arise. 
It  is  not  necessary  that  we  should  give  an  opin- 
ion on  this  view  of  the  subject,  being  satisfied 
that  the  contract,  taken  as  a  loan  and  distin- 
guished from  a  hiring  for  a  specific  purpose 
and  then  to  be  returned,  is  not  usurious. 

Judgment  affirmed. 

Cited  in-17  Wend.,  281 ;  4  Sandf .  Ch. ,  309 ;  4  N.  Y., 
372 ;  5  N.  Y.,  317 ;  14  Barb.,  146. 
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«*]  *THE  PEOPLE  v.  ABNER  B.  PHELPS. 

Indictment  for  Perjury — Only  Necessary  to 
State  the  Substance  of  the  Offense  and  Name 
of  Court,  with  Simple  Averment  of  Courts' 
Authority  to  Administer  Oath — Jf  Charged  to 
have  been  Committed  by  Insolvent,  Accompany- 
ing Affidavit  Need  not  set  forth  Inventory — 
Prosecution  Must  be  Conducted  under  Stat- 
utes in  Force  Where  Proceedings  are  Had. 

In  an  indictment  for  perjury  by  an  insolvent 
•debtor,  in  the  oath  taken  by  him  on  presenting1  his 
petition  and  the  inventory  of  his  estate  required  by 
the  statute,  it  is  not  necessary  to  set  forth  the  facts 
which  give  jurisdiction  to  the  officer,  as  is  done  in 
pleading  a  discharge  in  a  civil  suit ;  it  is  enough  to 
aver  that  the  officer  had  lawful  and  competent  au- 
thority to  administer  the  oath. 

The  truth  of  such  averment  must  be  shown  on 
the  trial. 

Nor  is  it  necessary,  where  the  perjury  consists  in 
omitting  to  set  forth  in  the  inventory  property  be- 
longing to  the  insolvent,  to  spread  out  in  the  indict- 
ment the  inventory  exhibited  to  the  officer,  or  to 
state  the  substance  thereof;  it  is  sufficient  to  aver 
that  with  the  papers  presented  to  the  officer,  was 
one  purporting  to  be  a  full  and  just  inventory  of 
all  the  estate,  both  real  and  personal  in  law  and 
equity,  of  the  insolvent. 

The  indictment  is  good  if,  after  averring  that  the 
officer  had  competent  authority  to  administer  the 
oath,  and  alleging  the  presentation  of  the  inventory 
and  that  at  the  same  time  an  oath  or  affidavit  in 
writing  was  exhibited,  in  the  words  prescribed  by 
the  statute,  setting  forth  the  same  or  the  substance 
thereof,  and  that  the  insolvent  was  sworn  to  the 
truth  of  the  same,  it  is  charged  that  the  inventory 
is  not,  in  all  respects,  just  and  true,  and  the  partic- 
ulars are  specified  in  which  the  falsity  consists,  as 
that  $3,500  in  goods,  wares  and  merchandise,  in  the 
hands  of  G.  M.  &  Co.,  merchants  in  Philadelphia, 
were  knowingly  and  fraudulently  left  out  of  the 
inventory,  and  that  the  insolvent  had  disposed  of 
1O*]  the  same  for  the  future  benefit  of  *himself  or 
his  family,  and  with  the  intent  to  defraud  his  cred- 
itors, and  fraudulently  to  obtain  the  benefit  of  the 
Act. 

Where  some  of  the  words  in  the  prescribed  form 
are  omitted  in  the  affidavit,  they  may  be  supplied 
by  an  innuendo. 

The  only  effect  of  the  revised  statutes  upon  of- 
fenses committed  previous  to  those  statutes  going 
into  operation  is,  that  the  proceedings  in  prosecu- 
tions for  such  offenses  must  be  conducted  accord- 
ing to  the  provisions  of  those  statutes ;  if  the  pun- 
ishment for  such  offenses  is  mitigated  by  those 
statutes,  such  mitigated  punishment  only  can  be 
applied. 

The  rule  laid  down  in  the  2d  section  of  the  Act 
to  Prevent  Perjury,  1 R.  L.,  171,  as  to  what  need  not 
be  stated  in  an  indictment,  adopted  by  the  court  as 


a  correct  exposition  of  the  provision  of  the  Revised 
Statutes,  that  no  indictment  shall  be  deemed  inval- 
id "by  reason  of  any  defector  imperfection  in  mat- 
ter of  form,  which  shall  not  tend  to  the  prejudice 
of  the  defendant;"  wherefore  an  indictment  is 
good  if  it  contain  the  substance  of  the  offense, 
with  the  circumstances  necessary  to  render  it  in- 
telligible, and  to  inform  the  defendant  of  the  alle- 
gations against  him. 

Citations— 1  R.  L.,  171 ;  23  Geo.  II.,  eh.  11 ;  2  Chit. 
Cr.  L.,  307;  5  T.  R.,  317,  318;  2  Maule  &  S.,  385;  1 
Chit.  Cr.  L.,  172, 173 ;  2  T.  R.,  69 ;  Act,  Dec.  10, 1828 ; 
2  R.  S.,  728,  sec.  52. 

pONVICTION  for  perjury.  The  indictment 
\J  stated  that  Oct.  26,  1829,  Abner  B.  Phelps, 
late  of,  &c.,  presented  to  the  Hon.  Richard 
Rikcr,  then  being  the  Recorder  of  the  City  of 
N.  Y. ,  and  authorized  to  receive  petitions  un- 
der the  Act  to  Abolish  Imprisonment  for  Debt 
in  Certain  Cases,  passed  Apr.  7,  1819,  and  the 
several  Acts  relative  to  insolvent  debtors  there- 
in referred  to,  a  petition  (as  well  in  his  indi- 
vidual capacity  as  in  the  capacity  of  the  part- 
ner of  Elias  Warner),  therein  represented  as 
being  then  actually  an  inhabitant  within  the 
said  city,  setting  "forth  his  insolvency  and 
praying  that  his  estate  might  be  assigned  for 
the  benefit  of  his  creditors,  and  that  his  person 
might  be  exempted  from  arrest  and  imprison- 
ment ;  that  upon  presenting  such  petition 
Phelps  delivered  to  the  recorder  certain  papers 
purporting  to  be  an  account  of  his  creditors, 
and  the  money  due  them  respectively  (omitting 
the  words  "owing  to,"  supplied  however  by 
an  innuendo,  thus  "  meaning  the  money  ow- 
ing to  them  respectively")  by  the  said  insolv- 
ent, the  place  of  residence  of  the  creditors,&c., 
and  also  a  full,  just  and  true  inventory  of  all 
the  estate,  both  real  and  personal  in  law  and 
equity,  of  him,  the  insolvent,  and  of  all  the 
books,  «fcc. ,  relating  to  the  same  ;  that  on  the 
day  of  presenting  the  petition,  Phelps  unlaw- 
fully, wickedly  and  maliciously  intending  to 
injure  one  J.  H.  and  sundry  others  others  of 
his  creditors,  and  wrongfully,fraudulently  and 
unlawfully  to  obtain  the  benefit  of  the  said  In- 
*solvent  Law,  produced  and  exhibited  to  [*1 1 
the  recorder  a  certain  oath  and  affidavit  in 
writing,  and  then  and  there,  before  the  said 
recorder,  was  duly  sworn,  and  took  his  corpo- 
ral oath  concerning  the  truth  of  the  matters 
contained  in  the  said  oath  and  affidavit  averring 
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that  the  recorder,  by  virtue  of  the  said  Act, 
had  lawful  and  competent  power  and  authori- 
ty to  administer  the  oath  and  to  take  and  re- 
ceive the  affidavit  of  Phelps  in  that  behalf  ; 
and  that  the  said  Phelps  being  so  sworn,  and 
not  having,  &c.,  and  being  moved  and  se- 
duced, &c.,  and  not  regarding  the  said  Acts, 
but  fraudulently,  wickedly  and  corruptly  de- 
vising to  suppress  and  avoid  a  full  and  true  dis- 
closure of  his  estate  and  effects,  and  to  subvert 
the  truth  itself,  did  then  and  there,  in  and  by 
his  said  oath  and  affidavit,  upon  his  oath  afore- 
said before  the  said  recorder,  falsely,  corrupt- 
ly, knowingly, willfully,  maliciously  and  wick- 
edly say,  depose  and  swear,  among  other 
things,  in  substance  and  to  the  effect  follow- 
ing, to  wit :  "  I,  Abner  B.  Phelps,"  &c.  (set- 
ting forth  the  affidavit  prescribed  to  be  taken 
by  insolvents,  with  proper  innuendoes),  as  by 
the  said  oath  and  affidavit,  and  said  petition 
with  the  said  papers,  so  purporting  as  afore- 
said, thereunto  annexed,  filed  in  the  office  of 
the  said  Richard  Riker,  recorder  as  aforesaid, 
at,  &c.,  more  fully  appears ;  whereas,  in  truth 
and  in  fact,  the  said  papers  so  purporting  to 
be  a  full,  just  and  true  account  of  all  the  cred- 
itors of  him,  the  said  Abner  B.  Phelps,  &c., 
and  also  a  full  and  just  inventory  of  all  the 
estate  both  real  and  personal  in  law  and  equity 
of  him  the  said  A.  B.  Phelps,  &c.,  and  so  pro- 
duced and  delivered  to  the  said  recorder,  and  so 
referred  to  by  the  said  A.  B.  Phelps,  in  his  said 
oath  and  affidavit,  as  containing  an  account  of 
his  creditors,  &c.,  and  the  inventory  of  his  es- 
tate, &c.,  were  not,  in  all  respects,  just  and 
true,  as  the  said  A.  B.  Phelps  well  knew  at  the 
time  that  he  took  and  made  said  oath  and  affi- 
davit in  manner  aforesaid,  for  that  the  said  A. 
B.  Phelps  was  interested  in  and  owned  indi- 
vidually and  as  the  partner  of  Elias  Warner, 
the  following  estate  and  property,  to  wit :  $3,- 
500  in  goods,  wares  and  merchandise  in  the 
hands  of  G.  M.  &  Co. ,  merchants  in  Philadel- 
phia ;  also  sundry  trunks  of  dry  goods,  jewel- 
ry and  hardware  found  in  a  dwelling-house 
12*]  lately  occupied  by  him  *in  Elizabeth 
St.,  in  the  City  of  N.  Y.,  of  the  value  of  $1,- 
000  ;  also  sundry  goods  in  a  store  in  Chatham 
St.,  of  the  value  of  $2,000,  and  also  sundry 
trunks  of  dry  goods  in  the  house  of  one  J.  B". 
of  Troy  of  the  value  of  $900  ;  also  sundry  other 
goods,  wares  and  merchandise  ;  also  sundry 
notes  of  hand  due  from  the  said  J.  B.  of  the 
value  of  $900,  and  money,  bonds,  notes  of 
hand,  bills  of  exchange  and  debts  due  said 
Phelps  and  said  Phelps  and  Warner  of  the 
value  of  $1,000,  all  which  was  knowingly  and 
fraudulently,  by  said  Phelps,  left  out  of  his 
aforesaid  inventory  and  papers  referred  to  in 
said  oath  and  affidavit."  Then  followed  an  aver- 
ment that  the  papers  purporting  to  be  a  full  and 
just  inventory  of  the  estate,  &c.,of  the  insolvent 
referred  to  in  his  affidavit,  were  not  a  just  and 
true  inventory  of  all  such  parts  of  the  goods, 
wares,  merchandise,  money,  estate  and  effects 
of  the  said  insolvent  individually  and  as  a  part- 
ner of  Warner,  as  were  at  the  time  of  present- 
ing the  said  papers  to  the  recorder  in  the  cus- 
tody, possession,  power  or  knowledge  of  him 
the  said  insolvent,  for  that  the  said  insolvent 
was  then  and  there  interested  in  a  large  part 
and  proportion  of  the  estate  and  property 
above  enumerated,  and  other  property  con- 
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sisting  of  dry  goods,  merchandise  and  debts 
due  to  a  large  amount,  to  wit  :  $1,000  and  up- 
wards; and  had,  for  the  future  benefit  of  him- 
self or  his  family,  disposed  of  and  made  over 
a  part  of  his  personal  estate,  to  wit:  money, 
notes  of  hand,  goods,  wares  and  merchandise, 
above  enumerated,  of  the  value  of  $5,000  (not 
being  necessary  wearing  apparel,  &c.),  with, 
the  intent  to  defraud  his  creditors,  and  with 
a  view  fraudulently  to  obtain  the  benefit  of 
the  said  Act ;  concluding  that  Phelps  in  his. 
oath  and  affidavit  aforesaid  did  knowingly, 
falsely,  maliciously,  willfully  and  corruptly 
commit  willful  and  corrupt  perjury  in  and 
upon  points  and  things  material  to  his  obtain- 
ing the  benefit  of  the  said  Act,  to  the  great 
displeasure,  &c.,  in  contempt,  &c.,  to  the  evil 
example,  &c.,  and  contrary  to  the  form  of  the 
statutes,  &c. 

The  defendant  was  tried  at  the  N.  Y.  Gen- 
eral Sessions  and  convicted,  and  the  case  was 
brought  up  for  the  advice  of  this  court  upon 
the  sufficiency  of  the  indictment. 

*  Messrs.  H.  Maxwell  and  W.  M.  [*13 
Price,  for  defendant.  The  averments  in  the  in- 
dictment are  not  sufficient  to  show  that  the  re- 
corder had  jurisdiction  to  administer  the  oath 
alleged  to  be  false;  it  is  not  averred  that  the  de- 
fendant was  an  inhabitant  of  the  City  of  N. 
Y.,  is  only  stated  that  it  was  so  represented, 
and  this  representation  perhaps  applies  more 
properly  to  Warner,  the  partner  of  Phelps, 
than  to  Phelps.  1  Hawks.,  ch.  69,  sec.  3  ;  2 
Mass.,  444  ;  10  Johns.,  169  ;  6  Cow.,  224. 

The  inventory  presented  to  the  recorder 
ought  to  have  been  set  out  in  the  indictment, 
so  as  to  have  enabled  the  court  to  judge,  wheth- 
er the  property  alleged  to  have  been  omitted 
to  be  stated  in  the  same  was  in  fact  omitted. 
Where  the  crime  or  injury  grows  out  of  a 
written  instrument,  such  instrument  must  be 
stated  either  in  /uec  verba  or  substantially  ;  in 
this  case  neither  is  done,  and  the  assignment 
of  perjuries  has  no  foundation  to  rest  upon.  1 
Chit.  Cr.  Law,  172,  296  ;  Cowp.,  683;  2  Camp., 
134  ;  1  Stark.  Cr.  PL,  83,  90,  91  ;  Archb.  Cr. 
PL,  315  ;  2  Chit.  Cr.  PL,  342-420,  Precedents. 
The  Statute,  1  R.  L.,  171,  allows  the  substance 
of  the  offense  to  be  set  forth,  together  with 
proper  averments  to  falsify  the  matter  where- 
in the  perjury  is  assigned.  Here  in  the  charg- 
ing part  of  the  indictment  there  is  no  averment 
that  the  defendant  was  possessed  of  the  prop- 
erty alleged  to  have  been  omitted  in  the  inven- 
tory. It  is  found  in  the  negating  part  of  the 
indictment,  but  not  in  the  charging  part.  As 
well  might  the  defendant  have  been  charged 
with  false  swearing  generally  in  obtaining 
his  discharge.  Besides,  the  averment  is  too 
vague  and  general  ;  it  is  that  the  defendant 
knowingly  and  fraudulently  left  out  of  his  in- 
ventory certain  of  his  estate  and  property,  to 
wit :  $3,500  in  goods,  wares  and  merchandise 
in  the  hands  of  G.  M.  &  Co.,  also  sundry 
trunks  of  dry  goods,  &c.,  in  a  dwelling  house 
lately  occupied  by  him,  also  sundry  other 
goods,  &c.,  also  sundry  notes  of  hand,  &c., 
and  money,  bonds,  &c.  If  there  be  several 
charges  embraced  in  one  count  and  one  charge 
is  insufficient,  the  whole  is  bad.  5  T.  R.,  653  ; 
2  Maule  &  S.,  380  ;  1  Carr.  &  P.,  608;  11  Mass., 
93  ;  5  Co.,  35  ;  1  Vent.,  272  ;  4 Burr.,  2455  ;  2 
Hale  P.  C.,  194  ;  4  Serg.  *&  R.,  194.  If  [*14 
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a  general  averment  like  the  present  be  suffi- 
cient to  charge  a  defendant,  no  prudent  man 
will  dare  to  incur  the  hazard  of  the  charge  of 
perjury  by  asking  for  a  discharge  under  our 
insolvent  law. 

The  omission  in  the  affidavit  of  the  words 
"owing  to"  could  not  be  supplied  by  innuendo; 
it  should  have  been  by  averment.  An  innuen- 
do improperly  used  vitiates  the  whole  indict- 
ment. 4  Co.,  28  ;  1  Doug.,  300;  Archb.  C.  P., 
287;  1  Stark.  Cr.  PL,  109.  And  this  defect 
is  not  cured  by  the  revised  statutes ;  the  of- 
fense charged  having  been  committed  before 
those  statutes  went  into  operation. 

The  indictment  contains  two  distinct  offens- 
es differing  in  character,  and  the  punishment  al- 
lotted to  them.viz. :  perjury  and  the  fraudulent 
concealment  of  property.  Distinct  offenses 
cannot  be  charged  in  one  count.  2  Mass.,  163. 

Messrs.  O.  Hoffman,  Dist.  Atty.,  and  S. 
P.  Staples,  for  the  people.  There  is  enough 
alleged  to  give  the  recorder  jurisdiction  ;  it  is 
stated  that  the  defendant  was  an  inhabitant  of 
the  city  ;  that  he  presented  his  petition  for  a 
discharge  under  an  insolvent  law  to  the  record- 
er, he  being  authorized  to  receive  petitions  un- 
der the  Act  to  Abolish  Imprisonment  for  Debt 
in  Certain  Cases,  and  made  oath  before  him  ; 
and  it  is  expressly  averred  that  the  recorder 
had  competent  authority  to  administer  the 
same.  1  R.  L.,  171  ;  3  Camp.,  432.  Besides, 
if  on  the  trial  it  appeared  that  the  officer  had 
not  competent  jurisdiction  to  administer  the 
oath,  the  objection  might  then  be  taken. 

The  facts  alleged  in  the  indictment,  togeth- 
er with  a  reference  to  the  papers  of  the  defend- 
ant himself  in  the  office  of  the  recorder,  were 
sufficient  to  apprise  him  of  the  nature  of  the 
charge,  and  to  enable  him  to  come  prepared 
for.  his  defense.  The  specifications  of  falsity 
are  sufficiently  definite.  This  is  not  like  cases 
of  larceny,  where  the  property  can  be  specified 
with  certainty  ;  and  therefore  the  rule  govern- 
ing in  such  cases  does  not  apply.  An  averment 
that  the  inventory  is  not  just  and  true,  with 
specifications  of  falsity,  such  as  are  contained 
in  this  indictment,  must  of  necessity  be  suffi- 
cient, or  a  defendant  may  commit  per  jury  with 
15*]  impunity  in  his  application  *for  a  dis- 
charge. Besides,  if  the  specification  be  too 
general,  the  party  may  object  to  it  at  the  trial ; 
but  the  indictment  will  not  for  such  causes  be 
held  bad.  Russ.  Crimes,  782,  n. 

The  words  omitted  in  the  affidavit  could  be 
supplied  only  by  innuendo.  2  Chit.  Cr.  PI.,  310; 
1  Camp.,  404  ;  Russ.  Crimes,  788.  Besides,  the 
indictment  does  not  profess  to  set  forth  the 
oath  in  hcec  terba.  2  Chit.  Cr.  L.,  344.  Two 
distinct  offenses,  are  not  charged  in  the  indict- 
ment. The  fraudulent  concealment  of  the 
property  is  but  an  enlargement  of  the  charge 
of  falsity  in  the  inventory. 

All  defects  in  form  in  the  indictment  are 
cured  by  the  Rev.  Stat.,  Vol.  II.,  779,  sec.  7 ; 
Id.,  728,  sec.  52. 

By  the  Court,  Savage,  GTi.  J.  It  is  objected 
that  the  indictment  does  not  contain  an  aver- 
ment of  the  facts  necessary  to  give  jurisdiction 
to  the  recorder  to  administer  an  oath. 

The  Act  to  Prevent  Perjury,  1  R.  L.,  171, 
contains  a  definition  of  the  offense,  and  states 
what  shall  be  the  substance  of  the  indictment; 
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any  person  who,  by  his  own  act  or  consent, 
shall  willfully  and  corruptly  swear  falsely  be- 
fore any  court  or  person  having  competent  au- 
thority to  administer  the  oath,  shall  be  ad- 
judged guilty  of  willful  and  corrupt  perjury. 

The  2d  section  of  this  Act  prescribes,  "that 
in  every  information  or  indictment  to  be  pros- 
ecuted against  any  person  for  willful  and  cor- 
rupt perjury,  either  at  the  common  law  or 
upon  this  Act,  it  shall  be  sufficient  to  set  forth 
the  substance  of  the  offense  charged  upon  the 
defendant,  and  by  what  court,  or  before  whom 
the  oath  was  taken,  averring  such  court  or  per- 
son to  have  a  competent  authority  to  adminis- 
ter the  same,  together  with  proper  averments 
to  falsify  the  matter  wherein  the  perjury  is  as- 
signed, without  setting  forth  any  part  of  any 
record  or  proceedings,  either  in  law  or  equity, 
other  than  aforesaid,  and  without  setting  forth 
the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  commit- 
ted." This  section  is  substantially  the  same  as 
the  Statute  23d  Geo.  II.,  ch.  11.  Before  that 
statute,  it  seems  indictments  were  prolix,  recit- 
ing the  organization  of  the  court  before  which 
the  perjury  was  alleged  to  *have  been  [*16 
committed  ;  and  also  the  whole  of  the  proceed- 
ings. The  statute  was  intended  to  relieve  the 
public  prosecutor  from  the  difficulties  attend- 
ing that  mode  of  proceeding.  2  Chit.  Cr.  L., 
307;  5  T.  R.,  317;  2  Maule.  &  S.,  385.  By  the 
English  decisions,  since  the  statute,  it  is  only 
necessary  to  state  the  substance  of  the  offense, 
the  name  of  the  court,  a  simple  averment  of  the 
court's  authority  to  administer  the  oath,  and 
proper  averments  of  the  falsity  of  the  defend- 
ant's assertions  ;  unnecessary  prolixity  is  cen- 
sured. 2  Chit.  Cr.  L.,  307,  and  cases  cited.  It 
was  not  necessary,  therefore,  to  set  forth  the 
facts  which  gave  jurisdiction  to  the  recorder 
to  administer  the  oath,  as  it  is  when  the  de- 
fendant is  pleading  a  discharge,  granted  un- 
der our  insolvent  laws.  But  if  it  were  necessa- 
ry to  state  such  facts,  it  is  sufficiently  done  in 
the  indictment  before  us.  It  states  that  the  de- 
fendant presented  to  the  recorder  "a  certain 
petition  of  him,  the  said  A.  B.  Phelps  (as  well 
in  his  individual  capacity  as  in  the  capacity 
of  the  partner  of  Elias  Warner),  therein  rep- 
resented as  being  then  actually  an  inhabitant 
within  the  said  city."  It  is  objected  that  Elias 
Warner  and  not  AbnerB.  Phelps  is  represented 
as  being  an  inhabitant  ;  but  matter  stated  in  a 
parenthesis  saves  the  rule  of  grammar  which 
refers  to  the  last  antecedent,  1  Chit.  Cr.  L., 
173,  and  rejecting  the  words  in  the  parenthe- 
sis, it  is  plainly  stated  that  Abner  B.  Phelps, 
and  not  Elias  Warner,  was  represented  as  be- 
ing an  inhabitant  of  the  City  of  N.  Y.  If  it 
were  necessary,  therefore,  to  state  the  facts 
giving  jurisdiction  to  the  recorder,  such  facts 
are  sufficiently  averred.  However,  jurisdicion 
is  sufficiently  shown  by  the  averment  that  the 
recorder  had  lawful  and  competent  power  and 
authority  to  administer  the  oath  ;  the  truth  of 
such  averment  must  appear  on  the  trial. 

It  is  also  objected  that  the  matters  upon 
which  the  falsity  is  alleged  are  not  set  forth  in 
the  indictment  ;  that  is,  that  the  inventory 
charged  to  be  false  is  not  set  forth  at  large. 
The  statute  says  it  shall  be  sufficient  to  set  forth 
"the  substance  of  the  offense  charged  upon 
the  defendant."  The  rule  laid  down  by  Ld. 
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Mansfield,  King  v.  Aylett,  2  T.  R,  69,  is  this  : 
it  is  necessary  in  every  crime  that  the  indict- 
17*]  ment  charge  it  *with  certainty  and  pre- 
cision to  be  understood  by  everybody;  alleging 
all  the  requsites  which  constitute  the  offense  ; 
and  Chitty  adds,  that  every  averment  must  be 
so  stated  that  the  party  accused  may  know  the 
general  nature  of  the  crime  of  which  he  is  ac- 
cused. Chit.  Cr.  L. ,  172.  In  the  King  v.  Aylett, 
Ld.  Mansfield  had  decided  that  the  Statute  of 
23d  Geo.  II.,  ch.  11,  was  only  intended  to  ob- 
viate the  difficulties  in  stating  the  whole  rec- 
ord of  the  trial  on  which  the  perjury  had  been 
committed.  If  it  is  not  necessary  to  set  forth 
the  record  of  the  trial  on  which  the  perjury  was 
committed,  it  cannot  be  necessary  to  set  forth 
the  proceedings  before  the  recorder  (which  are 
in  the  nature  of  a  record),  further  than  to  ap- 
prise the  defendant  of  the  nature  of  the  crime 
of  which  he  is  accused. 

The  indictment  avers  that  with  the  papers 
presented  to  the  recorder  was  one  purporting 
to  be  "  a  full  and  just  inventory  of  all  the  es- 
tate, both  real  and  personal  in  law  and  equity, 
of  him,  the  said  Abner  B.  Phelps."  It  also 
avers  that  he  produced  a  certain  oath  and  affi- 
davit in  writing  to  the  truth  of  which  he  was 
sworn.  The  oath  is  then  set  out  in  the  words 
prescribed  by  the  statute,  in  which  he  swears 
that  the  inventory  of  his  estate  is,  in  all  re- 
spects, just  and  true  ;  and  that  he  had  not  dis- 
posed of  any  part  of  it  for  the  future  benefit  of 
himself  and  family,  or  in  order  to  defraud  his 
creditors,  or  to  obtain  the  benefit  of  the  Act, 
«fec.  The  indictment  charges  the  oath  in  gen- 
eral terms  to  be  false  in  every  particular  ;  and 
specifies  the  falsity  in  regard  to  the  inventory 
to  be  that  $3,500  worth  of  goods  in  Philadel- 
phia ;  sundry  other  goods  found  in  the  late 
dwelling-house  of  the  accused  of  the  value  of 
$1,000;  goods  in  a  store  in  Chatham  St.,  of 
the  value  of  $2,000;  and  certain  goods  in  Troy, 
of  the  value  of  $900,  which  were  owned  by 
the  defendant  individually,  or  as  a  partner  of 
Warner,  were  knowingly  and  fraudulently  left 
out  of  his  inventory  ;  and  that  he  had  disposed 
of  the  same  for  the  future  benefit  of  himself 
or  his  family,  and  with  intent  to  defraud  his 
creditors,  and  fraudulently  to  obtain  the  bene- 
fit of  the  Act.  In  my  opinion,  there  can  be 
no  doubt  that  this  indictment  is  sufficiently 
certain.  The  defendant  was  informed  with  all 
18*]  necessary  precision  of  the  nature  of  *the 
charge  not  only,  but  also  of  the  facts  and  cir- 
cumstances which  would  be  adduced  in  evi- 
dence to  support  it. 

As  to  the  objection  that  the  indictment  con- 
tained a  charge  of  two  distinct  offenses — one 
for  perjury  and  one  for  concealing  goods  to 
defraud  creditors — it  is  not  necessary  to  in- 
quire whether  the  indictment  would  be  vicious, 
supposing  it  to  be  so  ;  but  the  fact  is  not  so. 
The  concealment  of  the  goods  is  stated  as  the 
fact,  showing  the  falsity  of  the  defendant's 
oath. 

It  was  further  objected  that  the  word  "  ow- 
ing" having  been  omitted  in  the  oath  cannot 
be  supplied  by  innuendo.  The  office  of  an  in- 
nuendo is  to  explain  what  has  been  before 
stated.  The  affidavit  could  not  be  understood 
in  any  other  manner  than  as  explained  by  the 
innuendo;  it  is,  therefore,  not  objectionable. 

We  are,  therefore,  of  opinion  that  as  the  law 
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stood  before  Jan.  1,  last,  the  indictment  is 
good. 

A  question  has  been  made  as  to  the  applica- 
tion of  the  Revised  Statutes  to  this  case.  The 
offense  was  committed  before  they  took  effect, 
and  the  indictment  and  trial  were  subsequent. 
The  6th  and  7th  sections  of  the  repealing  Act 
of  Dec.  10,  1828,  2R.  S.,  779,  are  substantially 
as  follows  :  That  no  offense  committed  pre- 
vious to  the  time  when  any  statutory  provis- 
ion shall  be  repealed,  shall  be  affected  by  such 
repeal,  except  that  where  the  punishment  shall 
be  mitigated  by  the  Revised  Statutes,  such 
mitigated  punishment  shall  be  applicable, 
though  the  offense  was  committed  before  that 
time  ;  and  that  no  prosecution,  pending  at  the 
time  of  such  repeal,  shall  be  affected  by  it, 
except  that  the  proceedings  had  after  the  Re- 
vised Statutes  take  effect  shall  be  conducted 
according  to  their  provisions.  And  by  the  ar- 
ticle "  of  indictments  and  proceedings  there- 
on," 2  R.  S.,  728,  sec.  52,  no  indictment  shall 
be  deemed  invalid,  by  reason  of  several  de- 
fects therein  enumerated,  or,  "  by  reason  of 
any  other  defect  or  imperfection  in  matters  of 
form  which  shall  not  tend  to  the  prejudice  of 
the  defendant." 

If  this  provision  is  applicable  to  this  case, 
there  can  be  no  doubt  but  that  the  indictment 
is  valid  ;  and  that  these  statutes  do  operate  upon 
this  case  there  can  be  no  question.  *The  [*19 
character  of  the  offense  remains  as  it  was  when 
committed,  and  the  punishment  cannot  be  en- 
hanced by  any  Act  taking  effect  subsequently; 
but  the  proceedings  must  be  conducted  under 
the  Revised  Statutes.  The  prosecution  was 
commenced  and  carried  on  since  Jan.  1,  and  du- 
ring that  period  the  Revised  Statutes  and  no 
other  were  in  force.  Offenses  committed  under 
the  old  statutes  were  liable  to  certain  punish- 
ments, and  no  greater  can  be  inflicted;  but  the 
prosecution  must  be  conducted  by  virtue  of  the 
statutes  in  force  when  the  proceedings  are  had. 
There  is  no  provision  in  the  repealing  Act, 
that  the  prosecution  shall  be  conducted  under 
the  old  statutes  for  offenses  committed  under 
them,  but  that  all  proceedings  had  after  the 
Revised  Statutes  take  effect  shall  be  conducted 
according  to  the  provisions  of  those  statutes  ; 
and  shall  be  in  all  respects  subject  to  them. 

Thus  far  this  case  has  been  considered  as 
though  the  2d  section  of  the  Act  to  Prevent 
Perjury,  1  R.  L.,  171,  had  been  incorporated 
into  the  Revised  Statutes,  because  so  it  was 
considered  on  the  argument  before  us.  Such, 
however,  is  not  the  fact;  that  section  is  omitted 
in  the  revision.  The  indictment,  therefore,  must 
be  such  as  that  it  would  be  held  substantially 
good  at  common  lajv,  applying  to  it  the  pro- 
vision in  the  Revised  Statutes  already  quoted, 
which  declares  that  no  indictment  shall  be 
deemed  invalid  "by  reason  of  any  defect  or 
imperfection  in  matter  of  form  which  shall  not 
tend  to  the  prejudice  of  the  defendant."  2  R. 
S.,  728,  sec.  52.  The  question  then  arises  what 
is  matter  of  substance,  and  what  matter  of 
form.  Probably  no  more  correct  rule  can  be 
laid  down  than  that  adopted  by  the  Statute  of 
23  Geo.  II.,  ch.  11.  It  shall  be  sufficient  to  set 
forth  the  substance  of  the  offense  charged,  by 
what  court,  or  before  whom  the  oath  was 
taken  (averring  such  court  or  person  to  have 
competent  authority  to  administer  the  same), 
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together  with  the  proper  averments  to  falsify 
the  matter  in  which  the  perjury  is  assigned. 
So  much  seems  to  be  considered  matter  of  sub- 
stance— and  what  follows  matter  of  form,  to 
wit :  without  setting  forth  the  pleadings,  rec- 
ord or  proceedings,  other  than  as  above,  and 
without  setting  forth  the  commission  or  au- 
thority of  the  court. 

2O*]  *The  substance  of  the  charge  is  in- 
tended in  opposition  to  its  details  and,  there- 
fore, it  is  sufficient,  if  all  the  circumstances 
necessary  to  describe  and  render  the  charge  in- 
telligible in  its  legal  requisites  appear  on  the 
face  of  the  proceedings.  2  Chit.  Or.  L.,  307. 
In  the  King  v.  Dowlin,  5  T.  R,  318,  Ld.  Ken- 
yon  has  given  us  his  understanding  of  the  sub- 
stance of  the  offense,  in  contradistinction  to  its 
detail,  and  which  corresponds  with  the  above 
definition.  He  also  adds  that  it  was  never  nec- 
essary to  set  forth  the  proceedings  showing 
the  materiality  of  the  question  on  which  the 
perjury  is  assigned,  it  having  always  been  suf- 
ficient to  allege,  generally,  that  the  particular 
question  became  a  material  question.  These 
remarks  were  made  in  a  case  arising  under  the 
statute  where  the  substance  only  is  necessary 
to  be  stated.  They  are,  therefore,  applicable 
to  indictment  under  our  Revised  Statutes, 
where  objections  can  only  be  taken  to  defects 
in  substance,  and  not  to  matters  of  form,  un- 
less they  tend  to  the  prejudice  of  the  defend 
ant.  The  indictment  in  this  case  contains  the 
substance  of  the  offense,  with  the  circum- 
stances necessary  to  render  it  intelligible,  and 
to  inform  the  defendant  of  the  allegations 
against  him.  The  indictment  is,  therefore, 
good,  either  under  the  old  or  the  new  statutes; 
and  the  General  Sessions  are  advised  to  render 
judgment  upon  the  conviction. 

Indictment— What  particularity  in,  is  necessary. 
Cited  in— 82  N.  Y.,  345;  4  Barb.,  316  ;  24  How.  Pr.,  343; 

15  Abb.  Pr.,  132 ;  3  Park.,  21,  215,  331. 
Indictment  for  perjury.    Cited  in— 36  N.  Y.,  436;  5 

Laos.,  193 :  3  Barb.,  474 ;  59  Barb.,  542 ;  1  Park.,  324 ; 
4  Blatchf .,  392. 

Also  cited  in— 5  Wend.,  272 ;  26  N.  Y.,  202  :  29  N.  Y., 
130  ;  50  Ind.,  420. 

RUMSEY  v.  LEEK. 

Husband  and  Wife — Submission  to  Arbitration 
—  Wife  Cannot  be  Party  to,  without  Husband 
— Cannot  Bind  Herself  by  Promissory  Note,  to 
Secure  Award — Assignee. 

The  submission  to  arbitration  by  a  feme  covert, 
and  a  promissory  note  made  by  her  to  bind  the  sub- 

NOTB.— Arbitration  and  Award— Who  may  make 
submission  to  Arbitration. 

Generally,  any  person  capable  of  disposing  of  his 
property,  or  capable  of  suing  or  being  sued  may  make 
a  binding-  submission.  Watson,  Arb.,  65 ;  Russell, 
Arb..  20;  2  P.  Win.  Ch.,  45-50;  Bucklandv.  Conway, 

16  Mass.,  396 :  Smith  v.  Van  Nostrand,  5  Hill,  419 ; 
Brady  v.  Mayor  of  Brooklyn,  1  Barb.,  584. 

As  to  who  may  make  submission  in  case  of  the  in- 
capacity of  the  party  interested,and  in  cases  of  agency, 
see  Weed  v.  Ellis,  3  Cal.,  253 ;  Diedrick  v.  Richley,  2 
Hill,  271 ;  Boston  v.  Brazer,  11  Mass.,  447 ;  Smith  v. 
Sweeney,  35  N.  Y.,  291 ;  McBride  v.  Hogan,  1  Wend., 
326 ;  Harrington  v.  Higham,  15  Barb.  524. 

See,  generally,  United  States  v.  Ames,  1  Woodf.  & 
M.,  76 ;  Alexander  Canal  Co.  v.  Swason,  5  How.,  83 ; 
Palmer  v.  Davis,  28  N.  Y.,  242;  Brink  v.  New  Am- 
sterdam Fire  Ins.  Co.,  5  Robt.,  104. 

On  submission  as  a  discontinuance  of  suit,  see  Lar- 
kins  v.  Robbins,  2  Wend.,  505.  note.  See,  generally, 
on  Arbitration  and  Award,  Crofoot  v.  Allen,  2 
Wend.,  494,  note  and  other  notes  there  cited. 
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mission,  without  the  assent  of  her  husband,  are 
void ;  and  the  coverture  may  be  shown  in  bar  to  an 
action  on  a  note  given  by  the  opposite  party  to  bind 

je  submission  on  his  part,  such  evidence  showing 
a  want  of  consideration  for  the  note  on  which  the 
suit  is  brought. 

A  note  void  for  want  of  consideration  cannot  be 
recovered  on  by  an  assignee  having  full  knowledge 
of  the  fact. 


--«-?-,_  — *73u~"'-'  ch-  2,  p.  35;  Chit.  Bills,  23- 
«j,»a;  2  Johns.,  300;  10  Johns.,  198:  11  Johns.,  128; 
12  Johns.,  159;  13  Johns.,  238;  1  East,  432;  8  Johns.,  98' 

ERROR  from  the  Seneca  C.  P.  Leek  sued 
Rumsey  in  a  justice's  court,  and  declared 
on  a  note  given  by  the  defendant  to  one  Cath- 
arine Losee  or  bearer  for  the  sura  of  $100, 
bearing  date  Feb.  15, 1828,  on  which  there  were 
*two  indorsements,  one  of  $50  and  the  [*2 1 
other  of  $7  ;  the  defendant  pleaded  the  gen- 
eral issue,  and  that  the  note  was  fraudulently 
obtained,  and  charged  the  plaintiff  with  no- 
tice. The  cause  was  tried  by  a  jury  in  the 
justice's  court,  who  found  for  the  defendant, 
and  the  justice  rendered  judgment  for  him. 
The  plaintiff  appealed  to  the  Seneca  C.  P.,  and 
on  the  trial  in  that  court,  it  appeared  that  cer- 
tain matters  were  submitted  to  arbitration  by 
Catherine  Losee  and  Rumsey,  the  defendant 
below  ;  that  notes  of  $100  each  were  made  by 
each  to  the  other  ;  that  those  notes  were  put 
into  the  hands  of  the  arbitrators,  the  note  of 
the  party  against  whom  they  found  to  be  in- 
dorsed down  to  such  sum  as  the  arbitrators 
should  award  to  be  paid  to  the  successful 
party  ;  to  whom  the  same,  together  with  the 
note  made  by  him  or  her,  was  to  be  delivered. 
The  arbitrators  found  for  Catharine  Losee,  and 
after  making  the  above  indorsements,  delivered 
both  notes  to  her.  The  defendant  then  offered 
to  prove  that  Catharine  Losee,  at  the  time  of 
the  making  of  the  notes  was,  and  ever  since 
had  been,  a  married  woman  ;  that  the  plaintiff 
in  the  cause  was  one  of  the  arbitrators,  knew 
all  the  facts  in  relation  to  the  arbitration,  and 
that  Catharine  Losee  was  a  married  woman. 
This  evidence  was  objected  to,  and  rejected  by 
the  court.  The  jury  found  for  the  plaintiff, 
and  judgment  was  entered  on  such  verdict. 

Mr.  J.  M'Allister,  for  plaintiff  in  error. 

Messrs.  Birdsall  and  Clark,  for  defend- 
ant in  error. 

By  the  Court,  Sutherland,  J.  I  am  inclined 
to  think  the  court  erred  in  excluding  the  evi- 
dence offered  by  the  defendant  below.  It  was 
objected  to,  as  going  into  the  merits  of  the 
award,  and  was  rejected  on  that  ground.  Its 
object  was  to  show  that  there  was  no  consider- 
ation for  the  note  on  which  the  suit  was  brought. 
The  consideration  was  either  the  agreement  on 
the  part  of  Mrs.  Losee  to  arbitrate,  or  the  note 
given  by  her  to  the  defendant. 

Now  it  is  well  settled,  as  a  general  rule,  that 
a  married  woman  cannot  be  a  party  to  a  sub- 
mission without  her  husband,  whether  the  sub- 
ject of  controversy  arose  before  or  after  her 
*marriage.  Kyd,  Awards,  ch.  2,  p.  35.  [*22 
And  it  is  equally  well  settled  that  she  cannot 
bind  herself,  by  note  or  bill  of  exchange,  so 
as  to  be  liable  at  law.  Chit.,  Bills,  23,  24,  and 
notes,  Phil.  ed.  of  1821.  If  both  the  submission 
and  the  note  of  Mrs.  Losee  were  void,  then 
there  certainly  was  no  consideration  for  the 
note  of  the  defendant.  If  the  award  had  been 
in  his  favor,  he  could  not  have  enforced  it 
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either  against  Mrs.  Losee  or  her  husband,  un- 
less it  were  shown  that  she  acted  as  his  agent 
and  by  his  authority,  which  is  not  pretended. 

Admitting  that  there  may  be  exceptions  to 
the  general  rule  that  the  promisory  note  or 
submission  of  &feme  covert  is  absolutely  void, 
it  was  for  the  plaintiff  to  show  that  this  was  a 
case  of  that  description.  It  was  sufficient  for 
the  defendant  to  bring  his  case  within  the  gen- 
eral rule  in  the  first  instance. 

The  evidence  offered  did  not  involve  or  lead 
to  an  investigation  of  the  merits  of  the  award; 
its  effect  was  to  show  that  there  was  in  fact  no 
legal  submission  and,  of  course,  no  authority 
to  make  any  award. 

The  plaintiff  having  received  the  note  with 
full  knowledge  of  all  the  circumstances  offered 
to  be  proved,  the  consideration  may  be  in- 
quired into,  in  the  same  manner  as  between 
the  original  parties.  2  Johns.,  300;  10  Id.,  198; 
11  Id.,  128;  12  Id.,  159;  13  Id.,  238.  The 
property  in  the  note  also  vested  in  the  husband 
of  the  payee,  and  she  could  not  transfer  it. 
Chit.,  Bills,  25,  93  ;  1  East,  432  ;  8  Johns.,  98. 

Judgment  reversed,  and  venire  de  novo  to 
Seneca  C.  P. 

Cited  in— 38  N.  Y.,  247 ;  6  Barb.,  97  ;  59  Barb.,  545 ;  4 
E.  D.  S.,  569 ;  28  Ind.,  408. 


23*]    *GARDINER  v.  HOPKINS. 

Promise  to   Pay  Debt  of  Another— Statute  of 
frauds. 

Where  a  printer  had  printed  a  law  book  for  a 
bookseller,  and  had  delivered  all  of  the  work  except 
a  few  signatures,  viz. :  sheets  of  eight  pages,  and 
the  bookseller  failed  and  assigned  the  work  to  a 
third  person,  and  the  printer  delivered  up  the  re- 
maining sheets  on  the  promise  of  such  third  person 
that  he  would  see  the  printer  paid  the  amount  of  his 
bill,  it  was  held  that  the  promise  was  binding,  al- 
though not  reduced  to  writing,  and  notwithstand- 
that  the  printer  had  no  lien. 

TERROR  from  the  N.  Y.  C.  P.  Hopkins  sued 
-U  Gardiner  in  the  C.  P. ,  and  declared  that 
one  Charles  Wiley,  being  indebted  to  him  in  a 
large  sum  of  money,  to  wit:&c.,  for  work  and 
labor,  care  and  diligence  in  the  printing  of  a 
certain  book,  the  sheets  of  which  book,  or 
some  part  thereof,  were  in  the  possession  of 
the  plaintiff  as  his  security  for  the  payment  of 
the  said  sum,  the  defendant  promised  to  pay 
the  plaintiff  such  sum  so  owing  to  him  by 
Wiley,  in  consideration  of  the  plaintiff's  deliv- 
ering to  Wiley  the  sheets  of  the  book  remain- 
ing in  his  possession  ;  averring  a  delivery  of 
the  same  to  Wiley,  and  notice  to  the  defendant, 
whereby,  &c.  The  declaration  contained  also 
the  common  money  counts.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the 
cause,  the  Following  facts  appeared :  The 
plaintiff  printed  a  law  work  for  Wiley.  Short- 
ly after  it  was  finished,  Wiley  failed  and  as- 
signed his  property.  At  the  time  of  his  failure, 
four  or  five  signatures,  or  sheets  of  eight  pages 
each,  remained  in  the  bands  of  the  plaintiff. 
The  assignment  was  made  to  one  Thompson, 
giving  a  preference  in  payment  first  to  Thomp- 
son and  next  to  the  defendant,  who  was  a 
principal  creditor  of  Wiley.  The  defendant 


NOTE.— Statute  of  Fraud*—  Promise  to  pay  the  debt 
of  another  on  a  new  and  original  consideration.  See 
Farley  v.  Cleveland,  4  Cow.,  432,  note. 
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took  the  management  of  the  estate  of  Wiley, 
and  being  desirous  to  obtain  the  remaining 
sheets  of  the  work  printed  by  the  plaintiff, 
so  as  to  complete  the  volume,  did  obtain 
them  through  the  agency  of  a  workman  em- 
ployed in  the  store  formerly  Wiley's,  who  tes- 
tified that  he  was  authorized  by  the  defend- 
ant to  tell  the  plaintiff  that  if  he  would  give  up 
the  sheets,  he  (the  defendant)  would  see  him 
paid  the  amount  of  his  bill,  and  that  upon  giv- 
ing such  assurance  to  the  plaintiff,  he  deliv- 
ered the  sheets  to  him.  Previous  to  this  the 
plaintiff  had  refused  to  deliver  up  the  signa- 
tures until  his  bill  was  *paid,  as  Wiley  [24 
had  failed.  The  plaintiff  produced  an  account, 
charging  the  estate  of  Wiley  $233.25  for  the 
work,  noting  at  the  bottom,  "  at  four  months 
credit."  The  value  of  the  work  was  proved, 
and  the  plaintiff  rested.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  promise 
being  collateral  and  not  in  writing  was  void. 
The  judge  ruled  that  the  promise  was  an  orig- 
inal undertaking,  and  the  nonsuit  was  denied. 
The  defendant  then  proved  a  conversation  be- 
tween him  and  the  plaintiff.in  which  the  plaint- 
iff told  him,  in  answer  to  an  inquiry  of  the  de- 
fendant what  was  the  contract  of  the  plaintiff 
with  Wiley,  that  he  had  done  work  for  Wiley 
usually  at  four  and  eight  months,  but  Wiley 
would  sometimes  pay  before  and  sometimes  he 
gave  a  longer  credit ;  that  there  had  been  no 
precise  contract  in  this  case,  and  that  the  work 
was  done  on  the  usual  terms  of  dealing  between 
them.  The  defendant  also  gave  evidence  im- 
peaching the  testimony  of  the  witness  who  had 
obtained  the  remaining  sheets  from  the  plaint- 
iff, and  the  plaintiff  gave  evidence  supporting 
his  testimony.  The  work  printed  by  the  plaint- 
iff was  not  included  in  the  assignment  to 
Thompson,  and  subsequent  to  the  sale  of  it  to 
a  bookseller  for  $600,  Wiley  transferred  his 
interest  in  the  proceeds  of  the  contract  to  the 
defendant,  from  which  he  received  upwards  of 
$500.  Wiley  died  previous  to  the  trial  of  the 
cause,  and  his  widow  proved  that  a  few  weeks 
before  his  death  he  told  the  defendant  that  the 
plaintiff  must  be  paid,  but  what  answer  was 
made  by  the  defendant,  if  any,  was  not  shown. 
The  evidence  being  closed,  the  defendant  in- 
sisted that  the  work  had  been  done  by  the 
plaintiff  on  a  credit  of  four  months  and,  con- 
sequently, the  plaintiff  having  no  lien  upon  the 
property,  the  promise  to  pay  was  void  for  the 
want  or  consideration ;  but  the  presiding  judge 
ruled  and  charged  the  jury  that  the  account 
produced  by  the  plaintiff,  stating  the  work  to 
have  been  done  at  four  months  credit,  in  con- 
nection with  the  other  testimony  in  the  case, 
was  not  conclusive  evidence  of  that  fact,  and 
that  it  was  for  them  to  determine  whether  a 
credit  was  agreed  upon  or  not.  The  defendant 
excepted  to  the  several  decisions  of  the  judee, 
and  the  plaintiff  had  a  verdict,  on  which  judg- 
ment was  entered. 

*Mr.  E.  Livingston,  for  plaintiff  in  [*25 
error. 

Mr.  S.  M.  Hopkins,  for  defendant  in  error. 

By  the  Court,  Marcy,  J.  If,  on  the  exam- 
ination of  the  facts  contained  in  the  bill  of  ex- 
ceptions, we  should  think  the  verdict  was 
against  the  weight  of  evidence,  that  would  not 
be  a  ground  to  reverse  the  judgment  in  the 
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•court  below.  We  are  to  review  the  questions 
of  law  presented  by  the  record,  and  examine 
the  facts  only  with  a  view  to  come  at  a  proper 
understanding  of  the  questions  of  law. 

It  was  fairly  left  to  the  jury  to  say  whether 
the  defendant  below  actually  made  the  prom- 
ise set  forth  in  the  declaration,  and  they  found 
that  he  did  make  it.  On  the  assumption  of 
this  fact,  his  counsel  urged  to  the  court,  on 
the  trial,  that  the  promise,  according  to  the 
•evidence  on  the  part  of  the  plaintiff,  was  merely 
.a  collateral  undertaking  for  Wiley's  debt,  and 
to  be  binding  on  the  defendant,  should  be  evi- 
denced by  writing.  The  court  decided  that  it 
was  an  original  contract  between  the  parties, 
and  sustained  by  a  sufficient  consideration — 
the  delivery  by  the  plaintiff  to  the  defendant 
of  several  signatures  of  the  book  which  he  had 
printed  for  Wiley,  upon  which  he  had  a  lien. 
The  defendant  then  attempted  to  show  that 
the  plaintiff  below  had,  in  fact,  no  lien.  The 
proof  showed  that  the  plaintiff  usually  worked 
for  Wiley  on  a  credit,  but  for  the  work  in 
•question  there  was  no  specific  contract,  as  ap- 
peared by  the  declaration  of  the  plaintiff  proved 
by  the  defendant.  The  plaintiff  claimed  to 
retain  the  property  for  his  debt  against  Wiley, 
and  refused  to  give  it  up  till  he  obtained  the 
defendant's  undertaking  for  his  debt.  Wiley, 
before  he  died,  told  the  defendant  that  the 
plaintiff  must  be  paid.  The  judge  thought 
there  was  evidence  enough  to  carry  the  ques- 
tion, whether  the  plaintiff  had  or  had  not  a 
lien,  to  the  jury.  The  evidence  to  counteract 
that  given  showing  that  the  work  was  done  on 
•a  credit  was  slight,  but  not  so  slight,  I  appre- 
hend, that  we  should  be  justified  in  consider- 
ing it  as  none  at  all.  If  there  was  proof  on 
both  sides  of  the  question,  we  cannot  say  there 
"was  error  in  submitting  the  matter  of  fact  to 
the  jury. 

26*]  *It  was  urged,  on  the  argument,  that 
there  was  a  sufficient  consideration  for  the 
promise,  if  the  plaintiff  had  in  fact  no  lien. 
He  had  the  possession,  and  asserted  a  claim  to 
the  property.  This  claim  was  not  regarded, 
•even  by  the  defendant  himself,  as  wholly  idle  ; 
for,  by  the  testimony  of  one  of  his  own  wit- 
nesses, he  offered  to  give  something  to  remove 
it.  Besides,  the  defendant  derived  an  imme- 
diate benefit  from  what  he  got  as  the  consid- 
eration of  his  promise. 

I  am  inclined  to  think  the  promise  binding, 
under  the  circumstances  of  this  case,  though 
there  was  no  lien. 

Judgment  affirmed. 

Cited  in— 21  N.  Y.,  422,  445 ;  34  Barb.,  102;  10  Bos., 
.380. 
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MONCRIEF. 

Real  Property — Conveyance  of — Agreement  to 
Convey — Notice  to  Quit — Ejectment  against 
Venctee. 

Although  there  be  words  of  conveyance  in  prce- 
senti  in  a  contract  of  purchase  and  sale  of  lands, 
still  if  from  the  whole  instrument  it  is  manifest 
that  further  conveyances  were  contemplated  by  the 
parties,  it  will  be  considered  an  agreement  to  con- 
Tey,  and  not  a  conveyance. 
WEND.  5. 


Notice  to  quit  to  a  vendee  is  not  necessary,  though 
f  thtGT  1Jdt0  P08se88ion  of  the  land  by  the  assent 

Ejectment  may  be  maintained  against  a  vendee 
thus  entering,  who  fails  to  perform  his  part  of  the 
contract  under  which  he  enters,  on  showing  notice 
from  the  vendor  that  the  contract  is  at  an  end. 

Citation— 7  Cow.,  751. 

HHHIS  was  ^n  action  of  ejectment,  tried  at 
J-  the  N.  Y.  Circuit  in  March,  1829,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  lessors  of  the  plaintiff  were  the  owners 
of  a  leasehold  estate  consisting  of  six  houses 
and  lots  in  Washington  St.,  in  the  City  of  N 
Y.,  originally  demised  by  A.  L.  Stewart,  which 
had  come  to  them  by  sundry  mesne  convey- 
ances from  the  lessees.  Mar.  5, 1825,  an  agree- 
ment in  writing,  not  under  seal,  was  entered 
into  between  W.  Shotwell,  agent  of  the  lessors 
of  the  plaintiff,  and  P.  Freeman,  commencing 
thus :  "  Be  it  remembered  and  understood  that 
this  fifth  day  of  the  third  month,  March,  one 
thousand  eight  hundred  and  twenty-five,  Will- 
iam Shotwell,  agent  for  his  daughters,  hath 
agreed  to  sell  and  has  sold  to  Phineas  Free- 
man, and  the  said  Phineas  Freeman  hath 
agreed  to  purchase  *and  has  purchased  [*27 
the  lease  of  six  houses  in  Washington  St.," 
&c.,  for  the  sum  of  $6,000,  the  houses  being 
subject  to  two  mortgages,  amounting  to  $3,000, 
to  A.  L.  Stewart ;  Freeman  agreed  to  pay  the 
$6,000  on  or  before  May  1,  then  next,  by  giv- 
ing to  Shotwell  a  good  and  sufficient  warranty 
deed  of  two  houses  and  lots  in  Morristown,  N. 
J.,  purchased  by  him  of  J.  Patten  for  the  value 
of  $2,000,  free  from  incumbrance ;  conveying 
to  him  by  deed  the  estate  at  Shotwell's  Land- 
ing on  Rahway  River,  late  the  property  of 
John  Stansbury,  containing  about  seven  acres, 
&c,,  for  $3,000,  this  property  being  subject  to 
a  mortgage  of  $2,000 ;  and  paying  $1,000  in 
cash,  after  deducting  therefrom  the  interest 
and  ground  rent  due  to  Stewart,  which  was  to 
be  done  (as  stated  in  the  agreement)  "  on  or 
before  the  first  day  of  May  next,  at  which  time 
or  before  conveyances  are  to  be  made  by  both 
parties  of  the  property  hereby  agreed  to  be 
conveyed,  free  from  all  incumbrances  except 
such  as  are  above  specified. "  In  pursuance  of 
this  agreement,  Freeman,  with  the  consent  of 
Shotwell,  entered  into  possession  of  the  lease- 
hold property  in  Washington  St.  in  the  spring 
of  1825,  and  rented  out  the  same,  demising  to 
the  defendant  in  this  cause  the  premises  for 
which  this  action  is  brought,  and  expended  in 
repairs  on  the  property  about  $1,300.  May  1, 
1825,  there  was  due  to  Stewart  for  interest  and 
ground  rent  $1,300,  and  between  July,  1825, 
and  Feb.,  1827,  Freeman  paid  on  account  of 
ground  rent  and  interest  $990.  June  18,  1825. 
he  procured  a  deed  of  the  property  at  Morris- 
town  to  be  executed  to  Shotwell  in  trust  for 
his  daughters,  and  Shotwell  entered  into  pos- 
session of  the  same ;  he  also  paid  to  Shotwell 
in  cash,  in  the  year  1825,  $287.  As  to  the  es- 
tate at  Shotwell's  Landing,  it  appeared  on  the 
art  of  the  plaintiff  that  from  May  1,  1825, 
hotwell  was  constantly  applying  to  Freeman 
to  have  the  business  closed  ;  that  Oct.  2,  1826, 
a  verbal  demand,  and  on  the  6th  of  the  same 
month  a  written  demand  was  made  of  a  deed 
of  that  property,  which  demands  were  not 
complied  with.  On  the  27th  of  the  same  month 
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Freeman  applied  to  Shotwell  to  grant  him  a 
fortnight  longer  to  give  a  deed  of  that  prop- 
erty, when  Shotwell  told  him  the  contract  was 
at  an  end  and  he  would  have  nothing  further 
28*]  to  do  with  it.  Jan.  1, 1827,  the  *ground 
rent  on  the  lots  in  Washington  St.  had  accu- 
mulated to  the  amount  of  $1,660,  and  Stewart, 
the  mortgagee  and  landlord  of  those  lots,  was 
proceeding  to  foreclose  the  mortgage ;  to  pre- 
vent which  Shotwell  was  obliged  to  pay  and 
actually  did  pay  upwards  of  $1,200  previous 
to  Apr.  12,  1827.  Aug.  16,  1827,  this  suit  was 
commenced.  On  the  part  of  the  defendant  it 
was  shown  that  Shotwell  leased  the  estate  at 
Shotwell's  Landing  to  a  Mr.  Stansbury  ;  that 
in  the  fall  of  1825  Shotwell  sent  word  to  Free- 
man that  he  did  not  like  to  take  his  deed  of 
that  property,  and  wished  him  to  have  the 
property  foreclosed  under  an  incumbrance  ex- 
isting upon  it;  that  Freeman,  accordingly, 
paid  $700  to  reduce  the  amount  of  a  mortgage 
given  of  that  property  by  the  former  owner ; 
and  that  the  property  was  sold  under  a  decree 
of  foreclosure  Oct.  11,  1825,  and  bought  in  by 
the  mortgagee  for  $2,100,  who  held  the  same 
ready  to  be  conveyed  to  Shotwell  when  he 
called  for  it. 

On  this  state  of  facts  the  defendant's  coun- 
sel insisted  that  the  contract  between  the  par- 
ties, together  with  the  possession  given  under 
it  by  Shotwell,  amounted  to  a  conveyance  in 
fact  of  the  leasehold  estate  in  Washington  St. ; 
but  if  not,  a  notice  to  quit  ought  to  have  been 
given  before  the  commencement  of  the  suit. 
In  answer  to  which  it  was  said  that  the  legal 
estate  remaining  in  the  lessors,  and  this  being 
a  case  of  vendor  and  vendee,  the  plaintiff  was, 
at  all  events,  entitled  to  recover ;  that  notice 
to  quit  was  not  necessary,  and  particularly  so 
as  at  most  the  defendant  had  shown  only  a 
part  performance  of  the  contract,  and  the  les- 
sors had  actually  put  an  end  to  it  by  express 
notice  to  Freeman.  The  judge  charged  the 
jury  that  the  agreement  in  question  was  merely 
a  contract  to  convey,  and  not  a  conveyance  of 
the  premises ;  that  the  legal  title  remained  in 
the  lessors  of  the  plaintiff,  and  they  would 
have  been  entitled  to  recover  had  they  given 
notice  to  quit.  That  the  defendant,  having 
been  put  into  possession  of  the  premises,  was 
entitled  to  such  notice  provided  he  had  per- 
formed all  the  stipulations  of  the  agreement  on 
his  part,  and  that  even  if  he  had  not  performed 
all  the  stipulations  on  his  part,  if  such  omis- 
sion arose  from  the  enlargement  of  the  con- 
tract by  the  plaintiff,  or  from  embarrassments 
created  by  him,  the  defendant  was,  notwith- 
29*]  standing,  entitled  to  such  notice,  *unless 
when  called  on  by  the  plaintiff  for  perform- 
ance he  had  refused  so  to  do  after  a  reasonable 
time  given  for  that  purpose,  and  what  was  a 
reasonable  time  under  the  circumstances  of 
the  case,  was  a  question  of  fact  for  the  jury. 
The  jury  found  for  the  defendant.  A  motion 
was  now  made  for  a  new  trial. 

Mr.  S.  M.  Hopkins,  for  the  plaintiff. 

Mr.  D.  Selden.  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  In  my  opin- 
ion the  contract  was  an  agreement  to  convey 
only,  and  not  a  conveyance.  It  contains  words 
of  present  purchase  and  sale,  but  those  words 
must  be  construed  in  reference  to  the  whole 
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instrument,  and  by  the  concluding  paragraph 
it  is  clear  that  regular  conveyances  by  both 
parties  were  contemplated  as  the  consumma- 
tion of  a  contract  which,  until  such  convey- 
ances should  be  executed,  was  inchoate.  The- 
possession  was  changed,  but  no  title  passed  out. 
of  either  the  contracting  parties.  The  judge 
was  certainly  right,  therefore,  in  deciding  that 
the  legal  title  remained  in  the  lessors. 

Notice  to  quit  was  not  necessary.  The  de- 
fendant was  quasi  tenant  at  will;  but  as  be- 
tween vendor  and  vendee  no  notice  to  quit  is 
necessary.  This  has  been  several  times  so  de- 
cided in  this  court.  The  cases  are  collected  and 
commented  on  in  Jackson  v.  Miller,  7  Cow., 751. 

The  circumstances  referred  to  at  the  trial, 
could  not,  I  apprehend,  vary  the  legal  rights 
and  duties  of  the  parties;  but  if  they  did,  I  do 
not  perceive  any  evidence  to  prove  that  Shot- 
well  enlarged  the  time  for  performance;  on  the 
contrary  he  was  constantly  urging  for  perform- 
ance. A  formal  demand  was  made  Oct.  6, 1826, 
and  on  the  27th  of  the  same  month  Freeman 
was  unprepared, and  wanted  longer  time,  which. 
Shotwell  refused.  Here  was  surely  time  enough. 
There  was  a  sufficient  notice  given  of  the  ter- 
mination of  the  contract,  this  suit  not  being 
commenced  till  Aug., '1827.  Freeman  was  law- 
fully in  possession  till  Oct.,  1826;  but  what, 
passed  then  between  him  and  Shotwell  put  an 
end  to  the  contract.  The  possession  under  him 
thereafter  ceased  *to  be  lawful.  It  was  [*3O- 
not  necessary  I  apprehend,  that  he  should  re- 
fuse to  complete  the  contract;  he  did  in  fact 
neglect  to  do  so,  which  was  the  same  thing  to- 
the  lessors. 

lam  of  opinion  that  the  plaintiffs  should  have 
had  a  verdict  and,  of  course,  that  a  new  trial 
should  be  granted;  costs  to  abidt  the  event. 

1.  Ejectment  against  one  in  possession  under  con- 
tract to  purchase.— Notice  to  quit,  unnecessary.  Cited 
in— 21  Wend.,  233,  234;  49  N.  Y.,  33  (10  Am.  Rep.,  325): 
87  N. Y.,  466;  25  Hun,  438:  3  Barb.,  580;  7  Barb.,  77;  41 
Barb.,  86;  47  Barb,.  169;  53  Barb.,  167;  3  Abb.  N.  8.. 
65;  4  Rob.,  96;  1  Wall.,  281;  9  Wai.,  293;  22  Cal.,  616;  24 
Cal.,  145;  42  Mo.,  290. 

Contract  construed  as  agreement  to  convey.  Cited 
in— 49 N.  Y.,  633;  16  Barb.,  625;  19  Abb.  Pr..  457;  1 
Rob..  96. 


LEONARD  v.  PITNEY. 

Statute  of  Limitations — False  Representation  of 
Title  in  Vendor  of  Realty. 

Whether  an  action  at  law  will  lie  by  a  vendee 
against  a  vendor  for  a  fraudulent  representation  as 
to  the  title  to  land,  where  the  vendee  accepts  a  deed 
without  warranty,  and  is  subsequently  evicted  by 
the  true  owner,  quozre. 

The  action,  at  all  events,  must  be  brought  within 
six  years  after  the  representation;  ignorance  in  the 
vendee  of  the  defect  of  title,  and  fraudulent  con- 
cealment on  the  part  of  the  vendor  of  such  defect 
until  within  six  years  before  suit  brought,  is  no  an- 
swer to  a  plea  of  the  Statute  of  Limitations. 

Citations— 20  Johns.,  33;  5  Barn.  &  C.,  149. 

"HEMURRER  to  replication.  The  declaration 
jJ  is  in  case  for  a  deceit  in  the  sale  of  land. 
The  plaintiff  alleges  that  in  consequence  of  the 
false  representation  of  the  defendant  that  he 
was  the  owner  of  a  certain  tract  of  land,  he, 
the  plaintiff,  was  induced  to  purchase,  and  did 
purchase  the  same  of  the  defendant,  and  ac- 
cepted a  quitclaim  deed  without  covenant  of" 
warranty,bearing date  Mar.20,1813;that  he  paid 
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the  sum  of  $2, 500  as  the  price  of  the  land,  ex- 
pended much  labor  and  money  in  the  improve- 
ment of  the  same,  and  in  the  defense  of  an  action 
of  ejectment  brought  for  the  recovery  of  the 
land  by  one  Samuel  W.Baldwin, the  true  owner 
thereof,  who  finally  recovered  the  land  and 
evicted  the  plaintiff.  The  defendant  pleaded 
non  cul.,  non  cul.  infra  sexannos,  and  actio  non 
accrevit  infra,  &c.  To  the  2d  and  3d  pleas,  the 
plaintiff  replied  that  at  the  time  of  the  pur- 
chase, he  was  totally  ignorant  of  the  defect  of 
title  in  the  defendant;  that  the  defendant  knew 
such  defect,  but  fraudulently  concealed  the 
same  from  the  plaintiff;  and  that  the  plaintiff 
had  no  knowledge  of  such  defect  of  title  until 
May,  1825,  when  Baldwin,  the  claimant  of  the 
land,  by  due  course  of  law,  recovered  judg- 
ment against  him;  and  evicted  him  from  the 
possession  of  the  same.  The  defendant  de- 
murred. 

31*]  *Mr.  J.T.B. VanV echten.f or  defend- 
ant. An  action  for  deceit  in  the  sale  of  lands,on 
the  ground  of  a  false  representation  of  title,  will 
not  lie.  Salk.,  211.  The  means  of  knowledge 
were  accessible  to  the  plaintiff;  the  lands  lying 
in  the  military  tract,  he  might  have  resorted  to 
the  records  to  ascertain  in  whom  the  title  was. 
The  party  might  have  protected  himself  by  a 
covenant  of  warranty;  not  having  done  so,  he 
cannot  recover  in  an  action  for  deceit  on  the 
title  failing;  were  there  no  such  land  as  was 
conveyed,  possibly  the  action  might  lie.  The 
fact  that  the  plaintiff  did  not  discover  the  fraud 
until  within  six  years  before  the  bringing  of 
the  suit,  is  no  answer  to  the  plea  of  the  Satute 
of  Limitations.  20  Johns.,  33. 

Mr.  J.  Edwards,  for  plaintiff.  An  action 
on  the  case  in  the  nature  of  an  action  for  deceit 
lies  for  fraud  in  the  sale  of  real  estate,  although 
there  be  covenants.  The  covenants  are  con- 
sidered as  nullities,  on  the  principle  that  fraud 
vitiates  every  contract.  Co.  Litt.,  384  a,  tit. 
Warranty,  note,  332,  sec.  733;  1  Com.  Dig., 
236  a,  8;  1  Day,  250;  13  Johns.,  325;  4  Id.,  12, 
opinion  of  Van  Ness,  J. 

What  is  said  in  20  Johns,  as  to  the  conceal- 
ment of  the  fraud  being  no  answer  to  a  plea  of 
the  statute  is  obiter;  besides,  there  the  fraud 
was  open,  here  it  was  concealed.  In  Doug., 
654,  Ld.  Mansfield  held  that  concealment  was 
an  answer;  that,  however,  is  also  but  a  dictum, 
but  it  is  a  set-off  against  the  opinion  expressed 
in  Johns.  In  2  Barn.  &  C.,  149,  Best,  Ch.  J., 
considered  fraud  undiscovered  until  within  six 
years  an  answer  to  the  statute;  and  in  12  Serg. 
&  R.,  128,  it  was  held  that  the  statute  does  not 
begin  to  run  until  after  the  discovery  of  the 
fraud.  The  same  doctrine  is  held  in  3  Mass., 
201,  207;  1  Pick.,  425.  The  Statute  of  Limi- 
tations receives  the  same  construction  and  ap- 
plication in  analogous  cases  in  equity  as  at  law; 
and  there  it  is  well  settled  that  the  statute  does 
not  run  until  the  discovery  of  the  fraud.  7 
Johns.  Ch.,  122. 

By  the  Court,  Marcy,  J.  Doubts  may  well 
be  entertained  whether  an  action  at  law  will  lie 
for  a  deceitful  and  false  representation  of  title 
in  the  vendor  of  real  estate.  Such  an  action 
32*]  *has  not  as  yet,  I  believe,  been  sustained, 
except  it  may  be  in  some  of  the  States  where 
the  same  tribunal  is  possessed  of  equity  juris- 
diction as  well  as  the  powers  of  a  court  of  com- 
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mon  law.  There  is,  however,  no  occasion  now 
to  examine  that  question;  for  I  am  of  opinion 
that  the  replications  are  not  a  good  answer  to 
the,pleas  of  the  Statute  of  Limitations.  By  that 
statute,  it  is  enacted  that  all  actions  upon  the 
case  shall  be  commenced  within  six  years  next 
after  the  cause  of  such  actions  accrued,  and 
not  after.  No  language  can  be  more  explicit. 
This  statute  has  been  considered  as  not  apply- 
ing in  terms  to  courts  of  equity,  but  it  has  been 
adopted  by  them  as  a  reasonable  rule  to  be  ap- 
plied in  analogous  cases,  taking,  however,  a 
greater  latitude  in  allowing  exceptions  to  it 
than  courts  of  law  are  permitted  to  do.  Wheth- 
er the  fraudulent  conduct  of  the  defendant,  in 
concealing  from  the  plaintiff  a  knowledge  that 
a  cause  of  action  had  accrued  to  him  until  the 
usual  time  of  limitation  mentioned  in  the  stat- 
ute has  elapsed,  will  be  an  answer  to  a  plea 
setting  up  the  statute,  is  a  question  which  has, 
within  a  few  years,  been  ably  discussed  in  this 
court,  and  deliberately  settled.  In  the  case  of 
Throop  v.  Ex'rs  of  Smith,  20  Johns.,  33,  a  rep- 
lication alleging  fraudulent  concealment  of  the 
cause  of  action  from  the  plaintiff  in  avoidance 
of  such  a  plea  was  overruled.  All  the  author- 
ities that  were  urged  in  favor  of  the  replica- 
tions in  this  case  were  considered  by  the  court 
in  that,  and  answered  in  a  satisfactory  manner. 
That  case  settled  the  law  which  applies  to  and 
must  govern  this  case.  The  same  doctrine  has 
recently  been  held  in  the  K.  B.,  5  Barn.  &  C., 
149.  It  was  there  decided  that  the  Statute  of 
Limitations  is  a  bar  to  an  action  of  trover,  com- 
menced more  than  six  years  after  the  conver- 
sion, although  the  plaintiff  did  not  know  of 
the  conversion  till  within  that  period.  The 
cause  of  action  arose  when  the  deceit  was  prac- 
ticed at  the  sale,  and  that  being  more  than  six 
years  before  this  suit  was  commenced,  the  pleas 
interpose  a  complete  bar  to  the  action. 
Judgment  for  the  defendant. 

Cited  in— 17  Wend.,  196, 205;  24  Wend.,  607;  2  Sandf . 
Ch.,  68;  1  N.  Y.,  314;  41  N.  Y.,  173;  6  Lans.,  225;  25 
Barb.,  241;  61  Barb.,  137;  1  T.  &  C.,  55;  27  How.  Pr., 
150;  2  Black.,  605;  4  Ben.,  466;  37  Am.  Dec.,  736  (4  Ala.> 


*ARNOLD  AND  BOVEE        [*33 


HALENBAKE  AND  FASSETT. 

Common  Carrier — Canal  Boatman  held  to  be — 
Trover  Lies  SOT  Goods  Sold  by. 

A  boatman  on  the  canals,  employed  in  the  trans- 
portation of  property,  is  a  common  carrier,  and 
has  no  right  to  sell  any  article  sent  by  him  to  market 
without  express  authority  given  by  the  owner. 
Where,  therefore,  a  purchase  of  wood  sent  to  mar- 
ket, was  made  from  a  boatman,  the  owners  were 
held  entitled  to  recover  for  the  same  in  an  action 
of  trover. 

Citations—  Laws  of  1830,  p.  203 ;  15  East,  38 ;  6  Cow., 
354. 

T?  RROR  from  the  Albany  C.  P.  Arnold  and 
-iJ  Bovee  sued  Halenbake  and  Fassett  in 
the  justice's  court  of  the  City  of  Albany,  and 
declared  in  trover  for  12  cords  of  wood  ;  the 
defendants  pleaded  the  general  issue  ;  the  cause 
was  tried  by  a  jury,  and  the  defendants  had  a 

NOTE.— Masters  and  Owners  of  vessels  as  Common 
Carriers.  See  Elliott  v.  Rossell,  10  Johns.,  1,  note. 
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verdict ;  and  the  plaintiffs  appealed  to  the  Al- 
bany C.  P.  On  the  trial  in  the  C.  P.  the  fol- 
lowing facts  appeared  :  The  plaintiffs,  resid- 
ing at  Amsterdam,  sent  about  11  cords  of  wood 
to  Albany  by  the  master  of  a  canal  boat,  with 
directions  to  store  the  same  with  William 
James,  and  if  he  did  not  receive  it,  to  place  it 
in  some  lumber  yard  in  Albany.  The  boat- 
man, instead  of  following  his  directions,  sold 
the  wood  to  the  defendants  and  received  the 
price  of  the  same.  It  was  proved  on  the  trial 
that  it  was  the  general  course  of  business,  in 
relation  to  the  purchase  of  wood,  to  go  to  the 
pier  and  buy  from  the  person  having  charge 
of  the  article,  without  inquiring  who  was  the 
owner ;  that  the  same  was  the  custom  as  to 
the  purchase  of  wood  in  the  street.  A  wit- 
ness for  the  defendants  testified  that  he  had 
bought  wood  of  a  black  man,  a  servant  of  the 
plaintiffs,  and  they  subsequently  recognized 
the  sale  ;  he  had  also  purchased  whisky  of  an 
agent  of  the  plaintiffs,  and  they  had  ratified 
the  contract ;  this  evidence  was  objected  to, 
but  admitted.  The  counsel  for  the  plaintiffs 
objected  to  all  evidence  of  usage  or  custom  of 
trade,  and  contended  that  as  the  agency  was 
limited,  there  was  no  authority  to  sell.  The 
court  charged  the  jury  that  the  custom  was 
sufficient  to  protect  the  defendants,  that  an 
apparent  authority  was  conferred  on  the  agent 
beyond  the  secret  and  limited  instructions,  and 
that  the  plaintiffs  were  bound  by  the  act  of  the 
agent.  The  counsel  for  the  plaintiffs  asked 
34*]  the  court  to  *charge  the  jury,  that  unless 
the  boatman  had  authority  from  the  plaintiffs 
to  sell  the  wood,  the  defendants  were  liable  ; 
which  the  court  refused  to  do.  The  plaintiffs 
cxcepted,  and  the  defendants  had  a  verdict,  on 
which  judgment  was  rendered. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  C.  Pepper,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  It  is  a  funda- 
mental principle,  that  the  owner  of  property 
cannot  be  devested  of  his  title  of  it,  but  by  his 
own  consent  express  or  implied,  or  by  due 
process  of  law.  It  is  necessary,  for  the  con- 
venient and  safe  transaction  or  business,  that 
persons  acting  in  certain  characters  shall  be 
considered  as  invested  with  certain  and  well 
defined  powers.  A  general  agent  has  power  to 
make  disposition  of  property  confined  to  his 
care,  but  a  special  agent  must  pursue  his  in- 
structions strictly.  The  person  who  sustains 
the  character  of  broker,  factor,  or  commission 
merchant,  has  power  to  sell  any  goods  con- 
signed to  him  in  his  line  of  business,  though 
he  may  thereby  exceed  the  instructions  given 
him  by  his  principal ;  because  it  is  his  business 
to  sell  goods  intrusted  to  him  ;  but  he  cannot 
pledge  them ;  and  for  the  same  reason,  be- 
cause it  is  no  part  of  his  business  to  pledge 
goods.  (Now,  however,  by  a  late  Act,  power 
to  pledge  goods  in  certain  cases  is  given  to  fact- 
ors. Laws  of  1830,  p.  203.)  If  a  watch  be 
sent  to  a  commission  merchant  or  auctioneer, 
he  may  sell  it,  because  the  presumption  is  that 
it  was  sent  there  for  that  purpose  ;  but  if  it  be 
sent  to  a  silversmith,  he  cannot  sell  it,  because 
the  sale  of  such  articles  on  commission  is  no 
part  of  his  business,  and  the  presumption  is, 
it  was  sent  there  to  be  repaired.  Instances 
might  be  multiplied  almost  without  number. 
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To  sustain  the  decision  of  the  court  below, 
it  must  be  shown  that  a  boatman  or  common 
carrier  is  clothed  by  law  with  the  powers  of  a 
general  agent,  broker,  factor  or  commission 
merchant.  No  authority  to  that  effect  has 
been  produced,  and  I  trust  none  can  be  pro- 
duced. The  cases  of  Pickering  v.  Bush,  15 
East,  38,  and  Andrews  v.  Kneeland,  6  Cow., 
*354,  are  both  cases  depending  on  the  [*35 
authority  and  powers  of  a  broker,  and  are  both 
unquestionably  sound  law.  Ld.  Ellenborough 
says :  "  Strangers  can  only  look  to  the  acts  of 
the  parties,  and  to  the  external  indicia  of  prop- 
erty, and  not  to  the  private  communications 
which  may  pass  between  a  principal  and  his 
broker."  And  let  me  ask,  why  is  this  so  ? 
Because  the  public  know  the  powers  of  a 
broker  ;  he  is  a  general  agent  for  the  sale  of 
the  article,  and  by  the  course  of  trade  has  pow- 
er to  confer  a  good  title.  Again,  he  observes: 
"  If  a  principal  send  his  commodity  to  a  place 
where  it  is  the  ordinary  business  of  the  person 
to  whom  it  confined  to  sell,  it  must  be  intended 
that  the  commodity  was  sent  thither  for  the 
purpose  of  sale."  If  the  plaintiffs  have  con- 
fided their  property  to  a  man  whose  ordinary 
business  it  is  to  sell  wood  for  others,  then  in- 
deed they  have  lost  their  wood,  and  the  de- 
fendants have  a  good  title  to  it ;  but  the  pow- 
ers of  a  boatman  are  not  to  be  shown  co-exten- 
sive with  a  broker  or  factor,  by  proving  that 
people  are  in  the  habit  of  purchasing  from 
boatmen.  It  may  well  be,  that  in  those  cases 
the  boatman  had  power  from  the  owner  to 
sell ;  but  the  question  is,  what  are  the  powers 
assigned  by  law  to  the  character  of  a  boatman 
or  common  carrier  ?  It  is  his  business  to  trans- 
port the  property  intrusted  to  him,  and  to  sell 
when  specially  authorized.  Is  it  understood 
that  the  masters  of  vessels  on  the  river  have 
power  to  sell  the  property  which  they  carry  ? 
They  are  common  carriers,  and  nothing  more ; 
so  are  the  masters  of  boats  on  the  canal.  The 
wood  in  this  instance  was  to  have  been  de- 

Eosited  with  some  person  keeping  a  woodyard. 
uch  person  would  have  had  authority  to  sell, 
because  selling  wood  is  his  business ;  and 
where  wood  is  sent  to  him,  there  is,  in  the  act 
of  sending  it  to  him,  an  implied  authority  to 
sell  ;  but  where  a  man  sends  to  market  wood 
or  any  other  commodity  by  a  boatman,  there 
is  no  implied  authority  in  consequence  of  his 
calling,  that  he  shall  sell  the  article  he  carries. 
The  sale  of  wood  by  a  boatman,  I  appre- 
hend, is  not  analogous  to  the  sale  of  wood  in 
our  streets.  It  is  the  universal  practice  of  those 
who  bring  wood  on  wagons,  to  make  sale  of  the 
wood  as  in  public  market ;  and  any  man  who 
sends  *wood  in  that  way,  may  be  pre-  [*36 
sumed  to  give  authority  to  the  person  by  whom 
he  sends  it,  to  dispose  of  it  in  the  usual  way  ; 
but  whether  in  such  case  authority  to  sell  is 
given,  must  be  a  question  of  fact  to  be  decided 
by  a  jury.  The  wagoner  has  no  such  estab- 
lished character,  as  general  agent,  as  would 
authorize  a  court  to  ascribe  to  him  the  powers 
of  a  factor,  because  he  carries  wood  to  market 
on  a  wagon  ;  nor  has  a  boatman  any  such  gen- 
eral authority.  The  circumstances  in  either 
case  may  raise  a  strong  presumption  of  au- 
thority, but  that  cannot  control  positive  proof. 
The  court  erred  ;  they  should  have  charged 
the  jury  as  desired  by  the  plaintiffs'  counsel. 
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Judgment  reversed;  and  venire  de  novo  to 
Albany  C.  P. 
Cited  in— Abb.  Adm.,  219. 


CHRISTOPHER,  Administrator,  &c., 
STOCKHOLM. 

Action  by  Administrator — Pleading. 

A  declaration  by  a  plaintiff,  as  administrator.con- 
taining  counts  for  goods  sold,  work  done,  and  the 
common  money  counts,  without  stating:  any  in- 
debtedness to  the  intestate,  or  referring'  to  the 
plaintiff,  in  his  representative  character  in  any  sub- 
sequent part  of  the  declaration,  except  in  a  profert 
of  letters  of  administration,  is  bad  on  demurrer. 

Citations— 1  Chit.  PL,  185.  186;  12  Johns.,  349;  8 
Johns.,  440 ;  2  Bos.  &  P.,  424 ;  4  T.  R.,  347 ;  7  Cow.,  58 ; 
3  Wend.,  245;  8  Cow.,  237. 

DEMURRER  to  declaration.  The  declara- 
tion, after  commencing  in  these  words, 
•"  Joshua  Christopher,  administrator  of  all  and 
singular  the  goods,  chattels  and  credits  which 
were  of  James  M.  Christopher,  deceased,  at 
the  time  of  his  death,  who  died  intestate,  plaint- 
iff in  this  suit,  complains  of  Abraham  B. 
Stockholm,  defendant  in  this  suit,  in  custody," 
&c.,  proceeds  to  state  for  that,  whereas,  the 
defendant  on,  &c.,  at,  &c.,  was  indebted  to  the 
plaintiff  in  the  sum  of  $400  for  divers  goods, 
&c.,  by  the  said  plaintiff  before  that  time  sold 
and  delivered,  &c.,  promised  the  said  plaintiff 
to  pay  him,  &c.  There  were  also  other  counts 
for  work  and  labor  of  the  said  plaintiff,  and 
materials  found  by  him,  for  money  lent  and 
advanced,  and  paid,  laid  out  and  expended  by 
him,  and  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  said  plaintiff,  and 
an  account  stated  of  moneys  due  and  owing  to 
37*]  the  said  *plaintiff;  and  in  each  count  the 
promise  is  laid  as  made  to  the  plaintiff,  with- 
out reference  to  his  representative  character, 
and  in  neither  of  the  counts  is  an  indebtedness 
to  the  intestate  stated.  It  concludes,  however, 
with  a  profert  of  letters  of  administration. 
The  defendant  demurs,  and  assigns  as  special 
cause  of  demurrer  the  profert  of  letters  of  ad- 
ministration. 

Mr.  J.  V.  N.  Yates,  for  the  defendant. 
The  plaintiff  sues  in  his  representative  charac- 
ter, as  is  manifest  from  the  commencement  of 
his  declaration  and  the  profert  of  the  letters 
of  administration,  and  yet  states  no  indebted- 
ness to  the  intestate.  If  it  be  considered  a  dec- 
laration in  his  own  right,  then  the  profert  is 
surplusage,  and  the  special  demurrer  reaches 
the  case.  If  any  of  the  counts  can  by  possi- 
bility be  considered  as  a  claim  in  his  repre- 
sentative character,  the  count  for  work  done 
cannot  be  so  considered;  and  if  so,  the  decla- 
ration is  bad  for  a  misjoinder  of  causes  of  ac- 
tion in  distinct  and  separate  rights. 

Mr.  J.  Edwards,  for  plaintiff.  The  plaint- 
iff sues  as  administrator,  the  promises  are  laid 
to  him  as  the  said  plaintiff;  by  adding  the 
words  "  administrator  as  aforesaid,"  the  diffi- 
culty is  removed.  By  a  liberal  construction, 
the  court  will  consider  these  latter  words  as 
supplied.  The  objection  of  the  defendant  is 
formal,  and  the  test  is,  could  the  plaintiff,  un- 
der this  declaration,  give  in  evidence  a  debt 
due  to  himself  ?  If  correct  in  these  views, 
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there  is  no  misjoinder  of  counts,  nor  can  there 
be  an  objection  to  the  profert.  In  Stanley  v. 
Ghappell,  8  Cow.,  235,  it  is  decided  that  when 
a  plaintiff  declares  in  a  special  character,  be- 
ginning his  declaration  by  showing  his  char- 
acter, he  may,  in  all  the  subsequent  parts  of 
his  declaration,  refer  to  himself  as  the  said 
plaintiff,  without  adding  his  special  character. 

By  the  Court,  Sutherland,  J.  The  counsel 
for  the  plaintiff  defends  his  declaration  dis- 
tinctly on  the  ground  that  it  is  throughout  a 
declaration  in  the  representative  character  of 
the  plaintiff  as  administrator,  and  that  the 
causes  of  action  which  it  sets  forth  appear 
with  sufficient  certainty  to  have  accrued  to  him 
in  that  character. 

*The  declaration  commences  as  fol-  [*38 
lows:  "  Joshua  Christopher,  administrator  of 
all  and  singular  the  goods  and  chattels  of 
James  M.  Christopher,  deceased,  who  died  in- 
testate, at  the  time  of  his  death,  plaintiff  in 
this  suit,  &c.,"  and  then  throughout  the  dec- 
laration there  is  no  further  allusion  to  his  rep- 
resentative character;  but  he  is  spoken  of  in 
all  the  counts  simply  as  the  said  plaintiff.  At 
the  end  of  the  declaration,  a  profert  is  made  of 
the  letters  of  administration.  Now  the  second 
count  is  for  the  work  and  labor,  care  and  dili- 
gence of  the  said  plaintiff,  done,  performed 
and  bestowed  in  and  about  the  business  of  the 
defendant.  This  was  a  cause  of  action  belong- 
ing to  him  in  his  private  and  individual,  net 
his  representative  capacity.  He  could  not,  as 
administrator  of  another,  have  labored  or  per- 
formed any  personal  services  for  the  defend- 
ant ;  and  it  could  not  be  joined  with  a  cause 
of  action  accruing  or  belonging  to  him  as  ad- 
ministrator. Admitting  the  other  counts  to 
state,  with  sufficient  certainty,  that  the  causes 
of  action  and  promises  contained  in  them  arose 
and  were  made  to  the  plaintiff  as  administra- 
tor, then  the  second  count  is  improperly  joined 
with  them,  and  the  declaration  is  bad  on  that 
ground  upon  general  demurrer.  1  Chit.  PI. , 
185,  186.  ed.  of  1828,and  cases  cited;  12  Johns., 
349  ;  8  Id.,  440  ;  2  Bos.  &  P.,  424;  4  T.  R.. 
347  ;  7  Cow.,  58;  3  Wend.,  245.  If  it  should 
be  contended  that  the  declaration  is  through- 
out in  the  individual  character  of  the  plaintiff, 
then  the  special  cause  of  demurrer  is  well  tak- 
en, as  the  profert  of  the  letters  of  administra- 
tion would  in  that  case  be  surplusage.  But  I 
am  inclined  to  think  that  all  the  counts  are 
bad,  and  that  they  cannot  be  construed  as  al- 
leging any  indebtedness  or  promise  to  the 
plaintiff  in  his  representative  capacity.  This 
case  is  distinguishable  from  that  of  Stanley  v. 
Chappell,  8  Cow. ,  237.  Besides,  that  case  was 
decided  on  another  ground,  and  what  was  said 
upon  this  point  was  not  called  for. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiff  to  amend. 

Cited  in-H.  &  D.,  386,  389  ;  6  N.  Y.,  173;  10  N.  Y., 
449 ;  92  N.  Y..  83 ;  2  Barb.,  371. 
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Courts  of  Oyer  and  Terminer  have  authority  to 
grant  new  trials  on  the  merits. 

763 


SUPREME  COURT,  STATK  OF  NEW  YORK. 


1830 


Citations-l  Johns.  Cas.,  104.  179 :  2  R.  L.  of  1813, 
App.  8 ;  Cole.  Cas..  34,  68 ;  2  R.  8.,  736,  sec.  21 ;  3  City 
H.  Rec.,  24. 

rnHE  defendant  was  tried  on  an  indictment  for 
JL  perjury  at  the  Oyer  and  Terminer  in  Rens- 
selaer  Co.,  in  November  last,  and  found  guilty 
by  the  jury.  An  application  was  made  to  that 
court  for  a  new  trial;  the  court  doubted  its 
power  to  grant  a  new  trial  on  the  merits,  and 
suspended  sentence  to  give  the  defendant  an 
opportunity  to  apply  to  this  court  for  its  opin- 
ion, as  to  the  power  of  the  Court  of  Oyer  and 
Terminer  to  grant  a  new  trial.  The  question 
was  argued  in  this  court  by, 

Messrs.  T.  Clowes  and  J.  P.  Cushman. 
for  the  defendant. 

Mr.  J.  Pierson,  Dist.  Atty.,  and  Mr.  H. 
P.  Hunt,  for  the  people. 

By  the  Court,  Marcy,  J.  If  a  Court  of 
Oyer  and  Terminer  have  not  the  power  to 
grant  a  new  trial  in  any  case  on  the  merits,  the 
defendant  is  remediless,  however  erroneous 
may  have  been  his  conviction.  The  advice  of 
this  court  cannot  confer  authority.  Whatever 
we  may  think  of  the  merits  of  the  cause  as  dis- 
closed in  the  cause;  whatever  opinion  we  may 
entertain  of  the  views  of  the  court  on  the  law, 
the  communication  of  our  sentiments  on  these 
matters,  can  give  that  court  no  new  powers. 
Whenever  this  court  gives  its  advice  to  any 
magistrate  or  tribunal,  it  must  be  considered 
as  relating  to  the  exercise  of  the  authority  al- 
ready possessed,  and  not  by  way  of  enlarging 
old  or  conferring  new  powers. 

The  distinction  between  advisory  and  man- 
datory communications,  is  too  obvious  to  re- 
quire elucidation. 

The  question,  then,  in  this  case  is,  whether  a 
Court  of  Oyer  and  Terminer  can  grant  a  new 
trial  except  for  irregularity.  If  it  is  an  infe- 
rior court,  it  probably  cannot.  The  case  of 
The  People  v.  Justices,  etc.,  1  Johns.  Cas.,  179, 
seems  to  deny  to  all  the  courts  of  inferior  juris- 
diction the  right  to  grant  new  trials  on  the 
merits,  where  that  right  is  not  given  by  the 
power  instituting  them. 

4O*]  *I  cannot,  however,  bring  myself  to 
consider  the  courts  of  Oyer  and  Terminer,  as 
they  are  organized  under  our  system  of  juris- 
prudence, inferior  tribunals.  As  criminal 
courts,  they  have  general  jurisdiction.  They 
have  not  only  power,  but  exclusive  power  to 
try  the  highest  offenses;  all  offenses  involving 
the  life  of  the  accused.  They  award  the  sever- 
est punishments.  These  powers  are  attributes 
of  superior  courts.  There  is  some  obscurity 
hanging  about  the  origin  of  these  courts  in  this 
State  that  I  have  not  been  able  to  remove. 
Indeed  I  have  not  taken  much  pains  to  do  so, 
because  I  have  not  considered  that  labor  neces- 
sary, to  bring  us  to  a  right  conclusion  in  this 
case.  If  "  the  Act  to  Settle  Courts  of  Jus- 
tice," found  in  the  2d  R.  L.  of  1813.  Appen- 
dix, 8,  was  ever  in  operation  here,  as  an  effect- 
ive law,  then  the  first  court  of  general  juris- 
diction, established  under  the  Colonial  Gov- 
ernment of  this  State,  was  an  Oyer  and  Ter- 
miner and  General  Jail  Delivery. 

That  there  might  not  be  (as  was  expressed 
in  that  Act)  a  defect  of  justice,  but  that  all  the 
inhabitants  of  the  Province  might  enjoy  all 
proper  ways  and  means  to  have  their  just  rights 
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within  the  same  according  to  law,  it  provided 
that  there  should  be  annually  in  each  county 
of  the  Province,  a  Court  of  Oyer  and  Termi- 
ner and  General  Jail  Delivery,  which  should 
have  power  and  jurisdiction  to  try,  hear,  and 
determine  all  matters,  causes  and  cases,  capi- 
tal, criminal  or  civil;  and  causes  and  trials  at 
common  law,  in  and  to  which  court  all  persons, 
whatsoever,  might  remove  any  action,  or  suit, 
debts,  &c.,  and  by  warrant,  writ  of  error  or 
certiorari.  remove  out  of  an  inferior  court  any 
judgment,  information  or  indictment  there 
pending,  &c.  This  Act  bears  date  in  1683.  The 
ordinance  establishing  the  Supreme  Court  was 
passed  several  years  subsequent  to  that  time. 
The  powers  given  to  this  latter  court  are  very 
ample,  but  I  think  not  sufficiently  so  to  em- 
brace all  those  which  were  given  to  the  Court 
of  Over  and  Terminer,  established  with  the 
jurisdiction  specified  in  the  Act  to  which  I  have 
referred. 

The  Supreme  Court  was  vested  with  the  pow- 
ers of  the  English  K.  B.,  C.  P.  and  Exch.,  and 
*had  a  right  expressly  given  to  it  to  re-  [*4 1 
move  causes  by  certiorari,  habeas  corpus,  or  any 
other  lawful  writ,  out  of  the  Mayor's  Court, 
Sessions  of  the  Peace,  or  C.  P.  No  authority 
was  given  to  the  Supreme  Court,  when  it  was 
organized,  over  the  Oyer  and  Terminer,  if  such 
a  court  existed  at  that  time;  and  I  am  not 
aware  that  any  has  since  been  expressly  given, 
until  the  recent  revision  of  our  statute  laws; 
yet  the  Supreme  Court  has  for  a  long  time  ex- 
ercised a  control  to  some  extent,  over  courts 
of  Oyer  and  Terminer.  Writs  of  certiorari 
have  repeatedly  issued  from  the  former  to  the 
latter,  to  remove  the  proceedings  pending  be- 
fore them.  One  issued  as  early  as  1794,  in  the 
case  of  Ludlow  ads.  The  People,  Col.  Cas.,  34. 
It  was  not  permitted  to  be  filed  with  the  re- 
turn, but  this  was  not  because  the  power  of 
the  court  to  issue  such  a  writ  was  doubted  or 
questioned,  but  on  account  of  its  irregular  al- 
lowance. The  transferring  of  the  proceedings 
of  courts  of  Oyer  and  Terminer  to  the  Supreme 
Court  by  certiorari,  has  been  practiced  ever 
since,  and  is  of  every  day's  occurrence. 

The  exercise  of  this  power  at  an  early  period, 
and  its  continuance  down  to  the  present  time 
induced  me  to  doubt  whether  the  Act  referred 
to  had  ever  been  a  subsisting  law;  and  this 
doubt  was  somewhat  strengthened  by  the  un- 
authentic  form  in  which  it  appears  in  the  stat- 
ute book;  but,  upon  further  examination,  I 
have  been  obliged  to  discard  this  doubt.  It  is 
mentioned  in  Smith's  History  of  N.  Y.  as  a 
valid  law.  The  author,  who  was  a  distinguished 
judge  of  the  Supreme  Court  under  its  colonial 
organization,  seems  to  question,  as  well  he 
might,  the  power  of  the  Governor  and  his 
Council  to  modify  an  ordinance,  as  they  did. 
in  1691,  the  courts  established  by  that  law, 
The  power  they  exercised  was  so  long  submit- 
ted to  that  it  would  be  now  quite  late  to  assert 
its  illegality.  Considering  it  to  be  legal  it  did 
not,  nor  was  it  designed,  as  I  can  learn,  to  su- 
persede the  jurisdiction  of  the  Oyer  and  Ter- 
miner in  criminal  cases.  I  think  it  is  not  fan- 
ciful to  derive  the  origin  of  our  present  courts 
of  Oyer  and  Terminer  from  this  law. 

But  if  in  this  I  should  be  wrong,  and  we  are 
to  look  to  the  English  system  for  their  origin, 
it  would  not  be  safe  to  infer  *that  the  [*42 
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courts  of  this  description,  in  the  two  countries 
possess  and  exercise  similar  powers  at  this  day. 
The  practice  here  has  greatly  differed  from  that 
in  England  on  the  subject  of  granting  new 
trials;  and  the  decision  of  her  courts,  on  this 
subject,  would  be  unsafe  guides  for  us  to  fol- 
low. 

It  is  a  settled  rule  of  law  in  England  never 
to  grant  a  new  trial  in  cases  of  felony  and  trea- 
son. If,  by  the  error  of  the  jury  or  the  judge, 
an  innocent  man  is  condemned,  he  is  sent  to 
the  mercy  of  the  Crown  for  redress.  This 
mercy  is  but  a  miserable  relief  for  the  injury 
he  has  suffered.  It  may  save  his  property  from 
forfeiture,  and  himself  from  the  ignominy  of 
the  gallows,  but  the  foul  blot  remains  on  his 
reputation.  Time  does  not  obliterate  it ;  the 
grave  does  not  cover  it ;  it  is  an  inheritable  curse 
that  must  and  will  be  the  portion  of  his  pos- 
terity. It  is  mockery  to  tell  a  man  who  has 
been  unjustly  condemned  that  his  redress  is  in 
a  pardon.  He  feels  and  ever  will  feel  that  he 
has  received  an  incurable  wound  from  that 
sword  which  he,  in  common  with  his  fellow 
citizens,  had  put  into  the  hands  of  the  magis- 
tracy for  their  protection.  The  policy  in  re- 
spect to  new  trials  in  criminal  cases  which  the 
English  courts  have  pursued  has  never  been 
countenanced  by  our  courts,  and  would  never 
be  tolerated  by  our  people. 

By  the  Revised  Statutes,  provision  is  made 
for  enabling  defendants  in  criminal  prosecu- 
tions, to  revise  and  correct  the  errors  of  courts 
by  allowing  exceptions  to  be  taken  to  their 
opinions.  2  R.  8., 736,  sec.  21.  Though  this 
is  a  new  mode  of  granting  relief  to  a  citizen, 
who  thinks  he  has  been  injured,  it  does  not 
warrant  the  inference  that  he  was  wholly  with- 
out relief  before.  The  case  of  The  People  v. 
Townsend,  Col.  Cas.,  68;  S.  C.,  1  Johns.  Cas., 
104,  was  much  relied  on  by  the  counsel  for  the 
defendant,  to  show  that  the  courts  of  Oyer  and 
Terminer  had  the  right,  and  had  exercised  it, 
of  granting  new  trials  on  the  merits.  In  that 
case,  as  in  this,  the  defendant  had  been  con- 
victed on  an  indictment  for  perjury.  The 
judge  who  presided  at  the  trial  reported  that 
the  verdict  was  against  evidence.  This  court 
gave  it  as  their  opinion,  or  as  their  advice,  that 
there  must  be  a  new  trial,  and  directed  their 
views  to  be  communicated  to  the  Court  of  Oyer 
and  Terminer.  The  case  of  The  People  v. 
43*]  Townsend,  it  *will  be  observed,  was  nev- 
er a  pending  suit  in  the  Supreme  Court.  It  is 
true  that  a  certiorari  to  remove  the  proceedings 
had  been  issued,  but  it  had  not  been  returned 
and  filed,  and  until  such  was  the  case,  this 
court  could  not  have  acquired  any  jurisdiction 
over  the  cause. 

If  what  I  have  heretofore  said  is  correct,  that 
this  court  cannot  act  on  an  inferior  jurisdiction 
by  advice  merely,  it  then  follows  that  what  was 
said  in  that  case  was  no  more  nor  less  than  an 
adjudication,  or  opinion  of  this  court,  that  the 
Oyer  and  Terminer  had  power  to  order  a  new 
trial  when  the  verdict  is  against  evidence.  The 
marginal  note  shows  that  such  is  the  under- 
standing of  that  case.  Judge  Radcliff ,  who  was 
on  the  bench  of  the  Supreme  Court  when  the 
question  in  Towmend's  case  was  before  it,  ob- 
served, in  giving  his  opinion  in  the  case  of 
Noah,  3  City  Hall  Rec.,  24,  that  he  thought  it 
could  not  be  denied  that  courts  of  Oyer  and 
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Terminer  possess  the  power  to  grant  new  trials 
without  express  authority;  and  that  it  was  virt- 
ually decided  so  in  the  case  of  Townsend.  He 
went  much  further,  for  he  claimed  this  power 
for  the  General  Sessions  of  the  Peace  in  the 
City  of  N.  Y. ,  and  exercised  it,  on  the  ground 
that  the  sessions  in  that  city  was  no  longer  to  be 
regarded  as  a  court  of  inferior  jurisdiction,  be- 
cause it  had  been  invested  with  the  power  to 
hear,  determine,  and  adjudge  all  crimes  and 
misdemeanors  committed  in  that  city  (cases 
affecting  life  only  excepted)  in  as  full  and  am- 
ple a  manner,  as  any  Court  of  Oyer  and  Ter- 
miner and  Jail  Delivery  might  or  could  do. 
He  decided  that  the  sessions  by  obtaining  a 
part  only  of  the  powers  of  the  Over  and  Ter- 
miner, was  raised  from  the  condition  of  a  court 
of  inferior  jurisdiction,  and  thereby  acquired 
the  power  to  grant  new  trials  on  the  merits. 

Upon  principle  and  authority,  I  have  no  doubt 
but  the  power  to  grant  a  new  trial  on  the  merits, 
resides  in  the  courts  of  Oyer  and  Terminer  and 
Jail  Delivery. 

Cited  in-20  N.  Y.,  547 ;  79  N.  Y.,  50 ;  2  Barb..  288 ; 
18  How.  Pr.,  358 ;  1  Park.,  370,  629 ;  3  Park.,  518 ;  2 
Sumn.,  57 :  10  Minn.,  315 ;  21  Am.  Rep.,  753  (10  Nev., 
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BURGH, 

v. 
MARSH. 

Ejectment  —  By  Mortgagee  against  Mortgagor. 

In  an  action  of  ejectment  by  a  mortgagee  against 
a  mortgagor,  the  latter  may  set  up  an  eviction  un- 
der a  paramount  title  in  bar  of  a  recovery ;  and 
though  the  mortgagor  has  become  a  purchaser  un- 
der such  hostile  title,  and  remains  in  possession  of 
the  mortgaged  premises,  the  mortgagee  is  not  en- 
titled to  recover. 

Citation— 3  Cow.,  612. 

THIS  was  an  action  of  ejectment,  brought 
for  the  recovery  of  56  acres  of  land,  part 
of  lot  79,  in  the  township  of  Pompey,  in  the 
County  of  Onondaga.     The  cause  came  before 
the  court  on  a  case  made  by  consent. 

Feb.  7,  1817,  Mary  Vredenburgh,  as  the 
guardian  of  an  infant,  by  virtue  of  an  order  of 
the  Court  of  Chancery,  by  a  quitclaim  deed, 
without  covenants,  conveyed  to  Luther  Marsh 
the  premises  in  question,  and  took  back  from 
him  a  mortgage  of  the  same  premises  to  secure 
the  payment  of  $460,  the  consideration  money 
agreed  to  be  paid  by  the  mortgagor  in  three 
annual  installments  from  Feb.  1,  1818.  May 
14,  1818,  Luther  Marsh,  for  the  consideration 
of  $840,  conveyed  the  premises  in  question  to 
Marovia  Marsh  by  deed,  with  covenant  of  war- 
ranty. Oct.  20.  1819,  an  action  of  ejectment 
was  commenced  by  the  Atty-Gen.  against  one 
Hayden,  the  tenant  of  Marovia  Marsh,  in  pos- 
session of  the  premises,  for  the  recovery  of  the 
same  as  escheated  lands,  in  pursuance  of  an 
Act  of  the  Legislature  passed  in  1818,  Statutes, 
Vol.  IV.,  293  c,  which  declares  that  final  judg- 
ment when  obtained  in  any  action  to  be  com- 
menced in  pursuance  thereof,  shall  have  the 
like  effect  upon  the  title  and  be  of  similar  force 
with  the  judgment  upon  the  traverse  of  an  in- 
quisition under  the'  ''Act  Concerning  Escheats, " 
1  R.  L.,  381.  Immediate  notice  of  the  com- 
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mencement  of  such  suit  was  given  to  Mary 
Vredenburgh,  who,  though  requested, declined 
to  defend  the  same.  The  tenant  appeared  and 
joined  issue,  and  subsequently  gave  a  relicta 
and  cognovit,  on  which  judgment  was  entered 
in  Aug.,  1820.  In  September  following  a  writ 
of  possession  was  issued,  the  tenant  evicted  and 
possession  delivered  to  the  agent  of  the  State. 
In  March,  1821.  Luther  Marsh,  with  the  consent 
45*]  of  Marovia  *Marsh,  and  in  compliance 
with  his  covenant  of  warranty,  applied  to  the 
Commissioners  of  the  Land  Office  for  the  pre 
emption  of  the  land  as  a  bonafide  purchaser  pur- 
suant to  the  provisions  of  the  statute,  and  Apr. 
1,  1822,  letters  patent  were  issued  to  him  for 
the  land,  he  paying  $140  as  the  consideration 
of  the  grant.  Since  the  issuing  of  the  patent, 
Marovia  Marsh  has  possessed  the  land  under 
his  deed  from  Luther  Marsh  and  under  the  let- 
ters patent.  Before  the  commencement  of  this 
suit,  Luther  Marsh  offered  to  pay  the  balance 
due  on  the  mortgage,  if  Mrs.  Vredenburgh 
would  allow  him  a  credit  for  the  money  paid 
by  him  to  the  State  and  the  costs  of  the  eject- 
ment suit  prosecuted  by  the  State,  which  she 
declined,  and  brought  her  action  to  recover 
under  the  mortgage. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
An  escheat  is  in  the  nature  of  a  writ  of  right, 
a  judgment  in  which  is  conclusive  upon  the 
the  title,  and  may  be  plead  in  bar  of  any  other 
claim.  3  Bl.  Com.,  194,  195.  The  proceeding 
in  this  case  it  was  declared  by  statute  should 
have  the  like  effect  upon  the  title  as  a  proceed- 
ing by  escheat ;  all  persons  are  concluded  by 
it,  for  any  one  having  claim  was  entitled  to 
come  in  and  defend.  The  circumstance  of  a 
cognovit  having  been  given  does  not  affect  the 
conclusiveness  of  the  judgment.  No  collusion 
is  shown;  on  the  contrary  it  appears,  that  after 
the  refusal  of  the  mortgagee  to  defend,  the  ten- 
ant who  might  then  have  suffered  a  default 
and  charged  the  mortgagee  on  a  covenant  of 
warranty,  if  one  had  existed  in  the  case,  put 
in  a  plea,  and  only  withdrew  it  when  he  found 
a  defense  unavailing. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  defendant  deriving  his  title  from  the  mort- 
gagor stands  in  the  same  relation  to  the  mort- 
gagee as  did  his  grantor.  A  mortgagor  can- 
not buy  in  and  set  up  an  outstanding  title 
against  his  mortgagee.  The  mortgagor,  and 
all  claiming  under  him,  are  estopped  by  the 
mortgage  from  saying  that  no  title  was  convey- 
ed by  the  mortgagee.  The  judgment  of  escheat 
affects  only  the  estate  of  him  by  whose  death 
it  is  alleged  the  property  has  escheated  and 
those  claiming  under  him;  besides,  theconfess- 
46*]  ion  of  *judgment  and  subsequent  pur- 
chase is  evidence  of  fraud.  3  Cow.,  612. 

By  the  Court,  Savage,  Ch.  J.  I  am  at  a 
loss  to  conjecture  upon  what  principle  this  suit 
can  be  sustained.  As  mortgagee,  were  there 
no  escheat  in  the  case,  the  plaintiff  would  un- 
doubtedly recover  ;  but  here  has  been  an  evic- 
tion by  a  paramount  title.  That  the  judgment 
was  bv  confession  cannot  operate  against  the 
defendant  in  this  case  ;  the  lessor  had  notice, 
and  declined  defending.  The  tenant  then  in 
possession  was  not  bound  to  defend ;  judgment 
would  of  course  have  been  taken  by  default. 
The  confession  did  not  predjudice  the  plaint- 
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iffs.  By  the  statutes,  the  proceedings  which 
have  been  had  have  the  like  effect  as  the  pro- 
ceedings under  the  Act  Concerning  Escheats. 
The  judgment  in  favor  of  the  people  is  con- 
clusive until  reversed. 

This  case  is  certainly  not  analogous  to  the 
case  of  Osgood  v.  Manhattan  Co.,  3  Cow.,  612, 
where  it  was  decided  that  the  acts  of  executors- 
are  not  binding  upon  the  heirs  to  prove  the  in- 
solvency of  their  ancestor.  Here  is  a  judg- 
ment regularly  .obtained ;  upon  confession,  in- 
deed, and  for  good  reason  ;  the  grantor  in  the 
deed  under  which  the  tenant  held,  and  who 
must  have  been  able  to  defend  if  he  could,  had 
refused  to  do  so.  Had  the  tenant  suffered  judg- 
ment by  default,  the  consequence  would  have 
been  that  both  would  have  lost  the  land  ;  and 
so  they  did  under  the  confession.  Had  any  other 
person  but  Marsh  become  the  purchaser  from 
the  State,  there  could  have  been  no  question 
raised  ;  and  I  can  see  no  difference  in  princi- 
ple whether  the  purchase  from  the  State  be  by 
the  purchaser  under  the  former  claimant  or  by 
a  stranger.  The  title  of  the  lessor  has  failed  ; 
the  proceedings  in  ejectment  prove  it  conclu- 
sively ;  and  a  tenant  is  at  liberty  to  show  that 
his  landlord's  title  is  at  an  end. 

lam  of  opinion  that  the  defendant  must  have 
judgment. 

Cited  in— 15  Wend.,  428 ;  82  Ind.,  352. 


*WINANS  v.  DUNHAM.       [*47 

Res  judicata — Evidence. 

To  show  a  matter  to  be  res  judicata  in  the  Court 
of  Chancery,  an  exemplification  of  the  bill,  answer 
and  decree  is  sufficient  evidence  in  a  court  of  law 
without  showing  an  actual  enrollment  of  the  de- 
cree. 

Citations— 2  Johns.,  280. 

THIS  was  an  action  ofassumpsit,  tried  at  the 
N.  Y.  Circuit  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  defendant  was  the  indorser  of  a  promis- 
sory note  for  $2,000,  made  by  David  R.  Dun- 
ham and  held  by  the  plaintiff.  On  the  trial, 
the  defendant  offered  to  prove  that  45  shares 
of  Williamsburgh  ferry  stock  had  been  pledged 
to  the  plaintiff  by  the  drawer  of  the  note,  as  se- 
curity for  the  payment  of  the  debt  in  question, 
and  that  it  was  agreed  between  the  parties  that 
if  the  defendant  should  pay  the  debt,  the  stock 
should  be  transfered  to  her  ;  and  that  the  de- 
fendant had  tendered  the  amount  of  the  note 
and  offered  to  pay  the  same  on  the  plaintiff's 
transferring  the  stock  to  her,  which  he  had  re- 
fused to  do.  The  plaintiff  objected  to  the  evi- 
dence, for  that  the  same  matter  had  been  de- 
cided in  chancery  against  the  defendant,  on  a 
bill  filed  by  her  against  the  plaintiff  and  the 
maker  of  the  note  to  obtain  a  transfer  of  the 
stock, and  offered  in  evidence  a  copy  of  the  de- 
cree of  the  Chancellor,  certified  by  the  assistant 
register.  The  defendant  objected  that  the  de- 
cree itself,  enrolled  and  signed  by  the  Chan- 
cellor, ought  to  be  produced.  The  judge  over- 
ruled the  objection,  and  permitted  the  certified 
copy  to  be  read  in  evidence  ;  the  pleadings  also 
were  produced.  Whereupon,  it  appearing  that 
the  same  matter  now  set  up  in  defense  had  been 
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passed  upon  and  decided  by  the  Chancellor 
against  the  defendant,  the  judge  refused  to 
hear  the  evidence  offered  by  the  defendant. 
The  defendant  excepted,  and  the  plaintiff  had 
a  verdict,  which  was  now  moved  to  be  set 
aside. 

Mr,  J.  King,  for  the  defendant,  who  relied 
principally  upon  the  case  of  Wilson  v.  Conine, 
2  Johns.,  280. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

48*]  *By  the  Court,  Marcy,  J.  The  decision 
of  the  Chancellor  is  conclusive  upon  the  rights 
of  the  parties  here.  It  was  objected  that  it  did 
not  appear  that  the  decree  had  been  duly  en- 
rolled. I  apprehend  that  an  enrolment  is  not 
necessary  to  give  validity  to  a  decree  or  to  make 
it  evidence  in  a  court  of  law.  The  case  of  Wil- 
son v.  Conine,  2  Johns.,  280,  does  not  establish 
the  doctrine  that  an  enrollment  must  be  shown 
to  make  a  decree  evidence.  The  court  decide 
against  a  decretal  order  awarding  an  execution 
reciting  a  prior  decree.  The  order  reciting  the 
substance  of  a  prior  decree  was  not  proper  evi- 
dence of  such  decree ;  the  original  should  have 
been  produced.  The  prior  decree  was  to  be 
proved,  and  the  court  say  the  original  decree, 
and  not  a  decretal  order  reciting  the  substance 
of  that  decree,  should  have  been  proved. 

I  think  the  bill  and  answer  and  the  original 
decree  in  the  cause  duly  exemplified, and  as  they 
are  now  produced  to.  us,  are  the  proper  proof  of 
what  was  in  issue  and  decided  in  the  chancery 
suit  between  these  parties.  The  decision  is  that 
suit  was  fatal  to  the  defense  offered  in  this. 

Judgment  for  plaintiff. 

Cited  in— 5  Paige,  304 ;  42  Barb.,  592 ;  8  Abb.  Pr., 
283;  18  Abb.  Pr.,  348 ;  4  Bos.,  563;  Tuck.,  65. 


SMITH  ET  AL,.,  Executors  of  GAMALIEL 
SMITH, 

v. 
HICKS. 

Sill  of  Particulars —  Variance — Contribution  on 
Special  Agreement  to  Bear  and  Pay  Equally 
Liability  Incurred  by  One's  Becoming  Bail — 
New  Trial. 

Where  two  persons  agree  equally  to  bear  and  pay 
the  losses  and  damages  which  may  be  sustained  in 
consequence  of  one  of  them  becoming  special  bail 
for  a  third  person,  and  after  they  have  equally  con- 
tributed to  the  payment  of  the  debt,  one  of  them  is 


refunded  the  amount  paid  by  him,  he  is  answerable 
to  the  other  for  a  moiety  of  the  money  received  by 

Where  a  bill  of  particulars  stated  the  demand  to 
be  for  moneys  received  by  the  defendant  for  the 
use  of  the  plaintiff's  testator,  specifying  the  amount 
at  fttSOo.63,  and  setting  forth  the  foundation  of  the 
claim,  proof  that  the  defendant  received  $644.45  on 
the  same  account  was  held  to  be  no  variance.  A  bill 
of  particulars  is  sufficiently  certain  and  definite  if 
it  apprise  the  party  tor  whose  benefit  it  is  given,  of 
the  evidence  which  is  to  be  offered,  so  that  there  can 
be  no  mistake  as  to  the  preparation  to  be  made  to 
resist  the  claim. 

A  verdict  will  not  be  set  aside  as  contrary  to  evi- 
dence, unless  there  be  a  decided  preponderance 
against  the  verdict. 

Citations— 2  Bos.  &  P.,  243 ;  4  Taunt,  189 ;  2  Wend., 
481;  1  Wend.,  202. 

THIS  was  an  action  of  assumpsit  tried  at  the 
N.  Y.  Circuit  in  Oct.,  1828,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

*The  declaration  contained  two  counts,  [*49 
each  for  money  had  and  received,  lent  and  ad- 
vanced and  paid,  laid  out  and  expended  ;  in 
one  the  indebtedness  was  laid  to  the  testator, 
and  a  promise  to  him;  in  the  other  the  indebt- 
edness was  laid  in  like  manner,  and  the  prom- 
ise to  the  plaintiffs.  From  the  evidence  on  the 
trial  the  following  facts  appeared:  by  an  ar- 
rangement between  the  testator  and  Hicks, 
made  in  Jan.,  1820,  the  latter  became  special 
bail  for  one  Webster,  in  a  suit  commenced 
against  Webster  and  his  parter,  Griswold  ;  the 
testator  and  Hicks  agreeing  that  they  would 
equally  bear  all  loss  and  damage  which  should 
accrue  from  his  having  thus  become  bail. 
Feb.  7,  1821,  the  testator  gave  Hicks  his  note 
for  $1,211.26,  at  three  months,  being  the  one 
half  of  the  judgment,  interest  and  costs  in  the 
suit  against  Webster  and  Griswold,  which  note 
was  duly  paid.  In  1824,  previous  to  the  com- 
mencement of  this  suit,  Griswold,  one  of  the 
firm  of  Webster  &  Griswold,  applied  in  the 
City  of  N.  Y.  for  a  discharge  as  an  insolvent 
debtor ;  upon  which  occasion  Hicks,  the  de- 
fendant in  this  cause,  was  examined  as  a 
witness,  and  testified  that  he  had  received  from 
one  William  H.  Imlay,  to  whom  Griswold  had 
executed  an  assignment  of  property  to  a  large 
amount,  his  note  for  $1,288.98,  payable  in  Apr., 
1822,  in  consequence  of  money  which  he  had 
been  obliged  to  pay  for  Griswold  as  his  special 
bail;  and  that  such  note  had  been  duly  paid  at 
maturity.  On  this  evidence  the  plaintiffs 
rested. 

The  defendant  read  the  bill  of  particulars 
served  in  this  cause  ;  it  was  in  these  words  : 


NOTE.— Contribution. 

Where  two  or  more  persons  are  jointly,  or  jointly 
and  severally,  bound  to  pay  a  sum  of  money,  the  per- 
sons not  paying,  but  being  relieved  from  positive  lia- 
bility by  the  payment  of  the  others,  are  held  as  under 
an  implied  promise  to  contribute  each  his  share.  Sad- 
ler v.  Nixon,  5  B.  &.  Ad..  936  ;  Blackett  v.  Weir,  5  B. 
&  C..  387 :  Holmes  v.  Williamson,  6  Maule  &  S.,  159. 
And  see,  Campbell  v.  Meiser.  4  Johns.  Ch.,  334;  Tobias 
v.  Rogers,  13  N.  Y.,  59;  Johnson  v.  Johnson,  11  Mass., 
359;  Chipman  v.  Merrill,  20  Cal.,  130;  Gillian  v.  Nixon, 
26  111.,  50;  Kincaid  v.  Hocker,  J.  J.  Marsh  (Ky.).  333; 
Chaff ee  v.  Jones,  19  Pick.,  264;  Stevens  v.  Cooper,  1 
Johns.  Ch.,  425;  Cheesbrough  v.  Willard,  1  Johns. 
Ch.,  409 :  Finlay  v.  Stewart,  56  Pa.  St.,  183 ;  Snyder 
v.  Kirtley,  35  Mo.,  423  ;  Owens  v.  Collinson,  3  Gill.  & 
J.  (Md.)  25;  Smith  v.  Latimer,  15  B.  Mon.(Ky.),  75; 
Minnis  v.  Johnson,  1  Duo.  (Ky.),  171 :  Wood  v.  Mer- 
ritt,  2  Bosw.,  368 ;  Aspinwall  v.  Torrance,  1  Lans. 
381;  Low  v.  Vrooman,  15  Johns.,  238;  Davis  v.  Cram, 
4  Sandf .,  355 ;  Livingston  v.Van  Kensselaer,  6  Wend., 
63 ;  Parker  v.  Ellis,  2  Sandf.,  223 ;  North  American 
Fire  Ins.  Co.  v.  Handy,  2  Sandf.  Ch.,  492 ;  Scribner 
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v.  Hickock,  4  Johns.  Ch.,  530 ;  Lanchester  v.  Tricker, 
1  Bing.,  201 ;  Layer  v.  Nelson,  1  Vern.,  456 ;  Brown  v. 
Lee,  6  B.  &  C.,  689 ;  Toussaint  v.  Martinnant,  2  T.  R.. 
104 ;  Holmes  v.  Weed,  19  Barb.,  128 ;  Gates  v.  Donald- 
son, 5  Md.,  389 ;  Fletcher  v.  Grover,  11  N.  H.,  368 ; 
Horbach  v.  Elder,  18  Penn.,  33 ;  Powers  v.  Nash,  37 
Me.,  322 ;  Bachelder  v.  Fiske,  17  Mass.,  464 ;  Sibley  v. 
McAllaster,  8  N.  H.,389. 

Contribution  is  not  to  be  enforced  by  wrong-doers. 
Moore  v.  Appleton,  26  Ala.,  633  ;  Minnis  v.  Johnson, 
1  Duo.  (Ky.),  171 ;  Peck  v.  Ellis,  2  Johns.  (N.  Y.)  Ch., 
131 ;  Acheson  v.  Miller,  18  Ohio,  1 ;  Rhea  v.  White,  3 
Head.,  121 ;  Anderson  v.  Saylors,  3  Head.,  551 ;  Hunt 
v.  Lane,  9  Ind.,  248 ;  Miller  v.  Fen  ton,  11  Paige,  18: 
Wehle  v.  Haviland,  42  How.  Pr.,  399;  Andrews  v. 
Murray.  33  Barb.,  354 ;  Woodruff  &c.  Works  v.  Chifc- 
tenden,  4  Bosw.,  406.  And  see,  generally,  Halstead 
v.  Schnultzel,  17  Johns.,  80;  People  v.  Duncan,  1 
Johns.,  311 :  Murray  v.  Bogert,  14  Johns.,  318 ;  Brad- 
ley v.  Burwell,  3  Den.,  61 ;  Taylor  v.  Baldwin,  10 
Barb.,  626 ;  Sawyer  v.  Lyon,  10  Johns.,  32 ;  Bailey  v. 
Bussing,  28  Conn.,  455. 
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"  April  4th,  1822,  cash  received  by  the  defend- 
ant, Oliver  H.  Hicks,  for  the  use  "of  Gamaliel 
Smith,  in  his  lifetime,  $605.63  ;  the  said  sum 
of  $605.63  being  the  one  half  of  the  sum  of 
$1,211.26  previously  paid  by  the  said  Gamaliel 
Smith  to  the  said  Oliver  H.  Hicks,  under  an 
agreement  that  the  said  Gamaliel  Smith  should 
equally  bear  and  pay  with  the  said  Oliver  H. 
Hicks  the  losses  and  damages,  &c.,  which  the 
said  Oliver  H.  Hicks  might  sustain  by  reason  of 
the  said  Oliver  H.  Hicks  becoming  bail  for  one 
Cyprian  Webster,  in  a  suit,  &c. ;  setting  forth 
the  agreement  as  above  stated,  and  moved  that 
the  plaintiffs  be  nonsuited  for  the  variance  be- 
5O*]  tween  it  and  the  *evidence  adduced  ; 
which  motion  was  denied.  The  plaintiffs  ad- 
mitted that  the  defendant  had  received  only  the 
one  half  of  the  amount  for  which  he  had  be- 
come liable  as  special  bail  for  Webster  ;  and 
that  the  note  of  Imlay  had  been  given  for  that 
half.  The  defendant  then  produced  the  deposi 
tion  of  William  H.  Imlay,  in  which  he  deposes 
that  the  note  given  given  by  him  to  Hicks  was 
lent  for  the  accommodation  of  Hicks;  that  for 
his  indemnity  he  received  from  Hicks  an  order 
of  Griswold  on  his  clerk,  then  in  Georgia,  for 
the  same  amount  as  his  note;  that  it  was  dis- 
tinctly understood  that  Hicks  should  reimburse 
him  the  amount  of  his  note,  should  he  fail  in 
realizing  the  amount  thereof  out  of  the  order; 
that  the  first  payment  he  realized  on  such  or- 
der was  in  May  or  June,  1824  (which  was  sub- 
sequent to  the  commencement  of  this  suit), 
when  he  received  between  $500  and  $700;  since 
when  he  has  received  $100  more ;  and  that 
Hicks  is  still  liable  to  him  for  the  balance. 
Griswold  also  testified  that  the  note  of  Imlay 
to  the  defendant  was  advanced  as  a  loan,  and 
that  the  defendant  was  liable  to  Imlay  for  the 
amount  thereof,  if  it  was  not  realized  on  the 
order  drawn  by  him  on  his  clerk.  It  further 
appeared  in  evidence,  that  the  testimony  of  the 
defendant  on  the  application  for  a  discharge 
by  Griswold,  agreed  that  the  statements  then 
made  by  Griswold,  and  that  the  defendant  tes- 
tified that  Imlay  had  arranged  the  security  for 
him  as  special  bail. 

The  judge  charged  the  jury  that  to  sustain 
the  action  it  was  indispensible  that  the  plaintiff 
should  show  that  the  money  was  had  and  re- 
ceived prior  to  the  commencement  of  the  suit; 
and  the  note  of  Imlay,  from  the  testimony  of 
Imlay,  appeared  to  be  a  loan  for  the  accommo- 
dation of  the  defendant,  and  nothing  was  re- 
ceived under  the  order  of  Griswold  till  sev- 
eral months  after  the  suit  had  been  commen- 
ced; and  if  they  believed  that  no  money  had 
been  received  under  the  order  prior  to  the 
commencement  of  the  suit  it  was  a  fatal  objec- 
tion to  the  maintenance  of  it ;  but  that  inde- 
pendently of  this  objection,  the  defendant  was 
not  liable,  in  any  event,  to  the  plaintiffs,  pro- 
vided he  had  received  only  one  half  of  the 
amount  for  which  he  was  liable  as  special  bail, 
unless  they  should  believe,  from  the  testimony 
adduced,  that  he  had  received  the  same  on  the 
61*]  joint  account  of  himself  and  *the  testator. 
To  the  last  part  of  this  charge,  "  unless  they 
should  believe,"  &c.,  the  defendant  excepted. 
The  jury  found  for  the  plaintiffs.  A  motion 
is  now  made  for  a  new  trial. 

Mr.  B.  F.  Butler,  for  the  defendant,  in- 
sisted that  the  variance  between  the  bill  of  par- 
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ticulars  and  the  evidence  was  fatal ;  that  the 
money  received  by  the  defendant  was  on  his 
own  account  and  towards  his  individual  indem- 
nification, and  not  on  the  joint  account  of  him- 
self and  the  testator;  that  the  note  of  Imlay  be 
ing  but  a  loan, and  no  money  received  under  the 
order  of  Griswold  until  after  the  commence- 
ment of  this  suit,  this  suit  was  prematurely 
brought;  that  the  charge  of  the  judge  was  in- 
correct in  the  particular  alluded  to,  and  the 
verdict  was  against  evidence. 

Mr.  H.  Bleecker,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  first 
question  in  this  case  is,  whether  there  was  a 
material  variance  between  the  bill  of  particu- 
lars and  the  proof.  The  variance  relied  on,  I 
presume,  is  this:  the  plaintiffs  claim  the  half 
of  $1,211.26,  when  by  the  proof  they  are  enti- 
tled to  recover,  if  at  all,  the  half  of  $1,288.91. 

A  bill  of  particulars  has  been  sometimes  said 
to  be  an  amplification  of  the  declaration  ;  its 
object  is  to  apprise  the  opposite  party  of  the 
nature  of  the  action  or  defense.  It  has,  there- 
fore, been  decided  by  this  court  that  it  need 
not  be  as  special  as  a  count  upon  a  special  con- 
tract ;  and  if  there  are  some  variances  between 
the  bill  and  the  proof,  the  plaintiff  should  not 
be  nonsuited  or  the  defendant's  defense  ex- 
cluded, provided  there  has  been  no  surprise 
upon  the  opposite  party.  If  the  bill  of  partic- 
ulars has  apprised  the  other  side  of  the  evi- 
dence which  is  to  be  offered,  so  that  there  can 
be  no  mistake  as  to  the  preparation  to  be  made 
to  resist  the  Claim,  the  party  furnishing  the 
bill  of  particulars  should  not  be  prejudiced.  In 
the  case  of  Holland  v.  Hopkins,  2  Bos.  &  P. , 
243,  the  plaintiff's  bill  of  particulars  was  for 
horses  sold  and  delivered  to  the  defendant  or 
his  servants  ;  the  proof  offered  was  for  money 
which  the  defendant  had  received  for  horses 
sold  by  the  defendant  as  agent  of  the  plaintiff: 
this  was  held  to  be  a  variance,  and  the  plaint- 
iff was  nonsuited.  The  court  held  the  nonsuit 
right,  but  they  set  it  aside,  and  allowed  an 
amendment  *on  payment  of  costs.  Ld.  [*52 
Eldon  said  that  under  such  a  charge,  the  de- 
fendant comes  prepared  to  prove  that  he  owes 
nothing  for  horses  purchased  ;  but  he  thought 
it  would  have  been  sufficient  for  the  billl  of 
particulars  to  have  stated  that  on,  &c.,  the 
horses  were  sent  to  the  defendant,  and  that  the 
plaintiff  demanded  the  value  of  them,  or  so 
much  as  they  sold  for.  In  Brown  v.  Hodgson, 
4  Taunt.,  189,  the  bill  of  particulars  was,  "To 
17  firkins  of  butter,  £55  6,"  not  saying  for 
goods  sold  ;  the  declaration  was  for  goods  sold 
and  for  money  paid.  From  the  circumstances 
shown  at  the  trial,  the  plaintiff  could  not  re- 
cover as  for  goods  sold,  but  could  upon  the 
count  for  money  paid  ;  and  the  court  held  the 
bill  of  particulars  sufficient.  It  is  there  said 
bills  of  particulars  are  not  to  be  construed 
with  all  the  strictness  of  declarations  ;  this  bill 
has  no  reference  to  any  counts,  and  it  suffi- 
ciently expresses  to  the  defendant  that  the 
plaintiff's  claim  arises  on  account  of  the  butter. 
In  Bonney  v.  Seely,  2  Wend.,  481,  under  a  bill 
of  particulars  stating  money  paid,  it  was  held 
the  plaintiff  might  prove  a  payment  in  land, 
being  money's  worth.  In  this  case,  the  bill 
sufficiently  informs  the  defendant  that  the 
claim  is  for  half  the  amount  paid  by  the  plaint- 
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iff 's  testator  on  account  of  the  defendant's  being 
bail  for  Webster  under  the  testator's  agree- 
ment. It  would  have  been  more  correct  to 
have  claimed  one  half  the  amount  received  by 
the  defendant,  by  way  of  reimbursement,  for 
moneys  thus  paid  ;  but  as  it  is.  I  think  the  de- 
fendant could  not  have  been  surprised,  and  if 
the  plaintiffs  do  not  recover  as  much  as  they 
ought,  the  misfortune  is  theirs,  and  the  de 
fendant  has  no  reason  to  complain  on  that  ac- 
count. 

Upon  the  merits,  the  plaintiffs  made  out  their 
<;ase  precisely  as  they  did  on  the  former  trial; 
and  upon  that  statement  of  facts,  it  has  been 
adjudged  by  this  court  that  they  were  entitled 
to  recover.  2  Wend.,  202.  In  addition  to  the 
reasons  there  assigned,  I  would  add  that  by  the 
arrangement  between  Smith  and  Hicks,  each 
was  to  bear  half  the  loss  sustained  by  Hicks 
in  consequence  of  his  becoming  bail  for  Web- 
ster. Suppose  the  defendant  retains  the  whole 
amount  received  by  him  according  to  the 
plaintiff's  testimony,  so  far  from  sustaining  half 
the  loss,  he  sustains  no  loss  at  all;  he  is  fully 
reimbursed  for  all  he  ever  advanced,  but  the 
53*]  estate  represented  by  *the  plaintiffs  sus- 
tains the  whole  loss.  But  for  the  special  agree- 
ment between  Smith  and  Hicks,  I  agree  there 
would  be  no  claim.  In  ordinary  cases,  where 
two  persons  sustain  an  equal  loss  as  sureties  for 
a  third  person,  and  one  of  them  subsequently 
receives  the  whole  amount  paid  by  him,  his 
co-surety  has  no  claim  upon  him  for  any  part 
of  it. 

Had  this  testimony  stood  uncontradicted,  or 
had  the  jury  believed  it,  they  should  have 
found  a  verdict  for  the  defendant ;  but  it  had 
been  proved  to  them  that  on  a  former  occasion 
both  Griswold  and  the  defendant  had  testified 
that  the  note  of  Imlay  was  given  to  settle  the 
•claim  against  Griswold  for  the  defendant's 
being  bail  for  his  partner  Webster  ;  that  Imlay 
had  arranged  the  security  for  him  as  special 
bail.  To  set  aside  a  verdict  as  contrary  to  evi- 
dence, there  should  be  a  decided  preponderance 
against  the  verdict;  but  there  is  no  such  prepon- 
derance in  this  case.  For  the  defendant,  Imlay 
and  Griswold  testified  :  Griswold  had  testified 
differently  before  the  first  judge  on  his  own 
application  for  a  discharge ;  and  it  appears 
from  the  report  of  the  case  in  2  Wend.,  202, 
that  he  testified  differently  on  the  former  trial. 
There  is  then  only  the  oath  of  Imlay  against 
that  of  the  defendant.  There  is,  therefore,  no 
preponderance,  and  a  new  trial  should  be  denied. 


Cited  in— S.  C.,  1  Wend.,  203;  12  Wend.,  341;  5 
Lans.,  195;  8  Barb.,  435;  49  How.  Pr.,  39;  6  Daly, 
219 ;  2  Blatchf .,  71 ;  1  Sumn.,.477 ;  3  Wood.  &  M.,  188  ; 
59  Mich.,  301 ;  32  Gal.,  638. 


JACKSON,  ex  dem.  NORTON  ET  AL., 


WYCKOFF  AND  BABBITT. 

Landlord  and  Tenant — Partition  by  Tenants — 
Distress — Ejectment  by  Landlord  for  Sub-Di- 
vision Does  not  Lie. 

Where  the  tenants  of  a  large  tract  of  land,  de- 
mised to  them,  made  a  partition  amongst  them- 
selves 30  years  since,  and  ever  since  held  and  en- 
joyed the  portions  allotted  to  each  in  severally,  it 
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was  held  that,  notwithstanding  such  partition,  the 
landlord  not  having  been  a  party  to  the  partition 
could  not  proceed  by  action  of  ejectment  for  the  re- 
covery of  a  subdivision  of  such  tract,  on  the  ground 
of  a  want  of  sufficient  distress  on  such  subdivision  it 
appearing  that  on  the  residue  of  the  tract  there  was 
sufficient  property  to  countervail  the  rent. 

Citation—  4  Johns.,  202. 


was  an  action  of  ejectment,  tried  at  the 
i-  Delaware  Circuit  in  Nov.,  1828,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 


The  action  was  brought  for  the  recovery  of 
lot  No.  6,  in  the  subdivision  of  a  tract  contain- 
ing 950  acres,  for  the  non-payment  *of  [*54 
rent.  The  larger  tract  was  demised,  in  1792, 
by  John  Leake  to  James  Howard  and  six  other 
persons  in  fee,  reserving  an  annual  rent  of  a 
shilling  per  acre.  About  30  years  before  the 
trial,  the  tenants  made  a  partition  of  the  tract 
amongst  themselves,  and  according  to  that  par- 
tition, the  lands  have  ever  since  been  held  and 
possessed.  In  1822  the  then  landlord  of  the 
premises  caused  a  survey  and  map  to  be  made, 
according  to  the  partition  made  by  the  tenants. 
The  plaintiff  proved  a  demand  of  rent  to  have 
been  made,  as  due  on  lot  No.  6,  according  to 
the  number  of  acres  contained  in  it,  in  propor- 
tion to  the  rent  reserved  on  the  whole  tract, 
and  that  there  was  not  sufficient  property  on 
lot  No.  6  to  enable  him  to  obtain  his  rent  by 
distress,  although  on  the  residue  of  the  tract 
there  was  property  amply  sufficient  for  that 
purpose.  The  judge  nonsuited  the  plaintiff, 
to  set  aside  which  nonsuit  a  motion  was  now 
made. 

Mr.  S.  Sherwood,  for  plaintiff. 

Mr.  I.  Hamilton,  for  defendant. 


By  the  Court,  Marcy.  /.  The  only  ques- 
tion in  this  case  is  whether  this  action  can  be 
maintained,  it  appearing  that  there  was  prop- 
erty on  the  whole  tract  when  the  suit  was  in- 
stituted, sufficient  to  countervail  the  arrears 
of  rent,  although  on  the  particular  lot  sought 
to  be  recovered  there  was  not  enough  for  that 
purpose.  It  is  not  pretended  that  in  ordinary 
cases  the  landlord  can  proceed  in  ejectment  to 
recover  premises  as  forfeited  by  the  tenant,  if 
there  is,  on  any  part  of  them,  property  that 
may  be  distrained  sufficient  to  satisfy  the  rent; 
but  it  is  contended  that  the  tract  originally  de- 
mised having  been  long  severed,  the  landlord 
must  proceed,  in  relation  to  the  subdivisions, 
as  if  each  tenant  had  a  separate  lease,  and  that 
he  cannot  call  on  the  tenant  of  one  subdivision 
for  the  rent  due  from  the  occupant  of  another. 

The  tenants  are,  undoubtedly,  concluded  in 
their  rights  by  the  partition  and  the  subse- 
quent possession  pursuant  to  it;  4  Johns.,  202; 
but  the  landlord  was  not  a  party  to  that  pro- 
ceeding and,  therefore,  is  not  bound  by  it.  It 
is  said  he  has  subsequently  ratified  and  con- 
firmed the  partition.  I  do  *not  think  the  [*55 
evidence  establishes  that  fact.  The  partition 
was  made  30  years  since,  and  no  other  act  is 
shown  on  the  part  of  the  landlord,  than  that 
his  agent,  in  conjunction  with  the  tenant, 
called  on  the  surveyor  in  1822  to  run  out  the 
subdivisions  as  they  had  been  possessed  by  the 
respective  tenants,  which  was  done,  and  a 
map  made  and  delivered  to  the  agent  of  the 
landlord.  The  landlord,  it  is  true,  is  not  con- 
testing the  partition  or  denying  its  obligatory 
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force  on  him,  but  the  question  is  to  be  deter- 
mined by  the  same  rules  of  law  as  if  he  was; 
for  if  it  is  not  reciprocally  binding  upon  land- 
lord and  tenants,  the  former  ought  not  to  be 
permitted  to  affirm  its  validity  to  work  a  for- 
feiture of  a  part  of  the  tract,  and  still  be  at 
liberty,  as  it  respects  other  parts  of  it,  to  im- 
peach its  validity.  I  see  nothing  in  this  case 
which  impairs  his  right  to  enter  upon  the 
premises  in  question,  or  any  other  subdivision 
of  the  tract,  and  distrain,  if  he  found  sufficient 
property  thereon,  for  all  the  arrears  of  rent 
due  on  the  whole  ;  and  if  this  right  remains  to 
him,  he  cannot  be  permitted  to  affirm  the  par- 
tition for  the  purpose  of  forfeiting  the  tenant's 
title  to  the  part  now  in  question. 
Motion  to  net  aside  the  nonsuit  denied. 

Cited  in— 12  Abb.  N.  8.,  13. 


TEN  EYCK  v.  BILL. 

Witnesses — Incompetence/  Because  of  Interest. 

An  interest  in  a  cause  to  exclude  a  witness  must 
be  direct  and  certain,  not  contingent ;  when,  there- 
fore, a  witness  had  the  promise  of  an  order  for  the 
amount  in  controversy  when  recovered,  such  prom- 
ise was  held  not  to  render  him  incompetent. 

Where  a  witness  is  disqualified  by  interest  and 
testifies  in  a  cause,  and  after  giving  his  testimony 
the  interest  is  released,  such  release  will  not  render 
his  testimony  good  without  a  re-examination. 

Citations— 1  Cai.,  382 ;  5  Johns.,  256 ;  2  Esp.,  735 ;  2 
Ball.,  50;  2  Stark.  Ev.,  745;  1  Phil.  Ev.,  60 ;  14  Johns., 
378;  2  Nott.  &  McC.,  308. 

ERROR  from  the  Albany  C.  P.  Bill  sued 
Ten  Eyck  in  the  C.  P.  and  declared  against 
him  in  trover  for  a  horse.  Ten  Eyck,  as  sher- 
iff of  the  City  and  County  of  Albany,  had 
taken  the  horse  by  virtue  of  an  execution  on  a 
judgment  in  favor  of  one  Mapes  against  one 
McElroy ,  and  sold  the  same  to  Philo  Fuller 
for  the  sum  of  $72,  and  the  money  remained 
in  the  hands  of  the  sheriff.  Fuller  was  called 
56*]  *as  a  witness  to  prove  that  the  horse  was 
the  property  of  the  plaintiff.  The  defendant 
objected  to  his  competency  on  the  ground  of 
interest.  Fuller  stated  on  his  wire  dire,  that 
the  plaintiff  then  was  and  for  some  lime  had 
been  indebted  to  him  in  the  sum  of  $120;  that 
the  plaintiff  had  not  any  property,  but  al- 
though in  insolvent  circumstances,  the  witness 
believed  that  he  would  pay  his  demand  when- 
ever he  had  the  ability  to  do  so;  that  he  ex- 
pected, should  the  verdict  in  the  suit  be  in 
favor  of  the  plaintiff,  to  receive  the  amount 
which  should  be  recovered  towards  payment 
of  his  demand  against  the  plaintiff;  that  since 
the  commencement  of  the  suit  the  plaintiff 
had  repeatedly  said,  that  if  it  went  in  his 
favor,  he,  the  witness,  should  have  an  order 
on  the  defendant  for  the  amount  of  the  verdict; 
that  he,  the  witness,  had  informed  the  defend- 
ant of  such  promise  of  the  plaintiff,  and  asked 
him  whether  he  would  hold  the  money  until  he, 
the  witness,  could  obtain  such  order  ;  that  he 
relied  on  the  promise  of  the  plaintiff  and  ex- 
pected to  obtain  such  order  as  soon  as  a  verdict 
should  be  obtained  in  favor  of  the  plaintiff. 
After  hearing  this  statement,  the  court  decided 
that  the  witness  was  not  incompetent,  and  the 
defendant  excepted.  The  witness  was  then 
sworn  in  chief,  and  proved  the  property  in  the 
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horse  to  be  in  the  plaintiff.  After  testimony 
had  been  offered  on  the  part  of  the  defendant 
to  show  the  property  of  the  horse  to  be  in 
McElroy,  the  defendant  in  the  execution,  Ful- 
ler was  again  called  by  the  plaintiff  and  gave 
the  same  evidence  he  had  given  as  when  ex- 
amined on  his  wire  dire.  The  plaintiff  then 
produced  a  release  executed  by  the  witness 
Fuller,  of  all  claims  and  demands  he  had  to 
any  money  in  the  hands  of  the  defendant,  or 
by  reason  of  a  judgment  that  might  be  ob- 
tained against  the  defendant  for  the  payment 
of  any  claim  he  had  against  the  plaintiff  ;  he 
also  produced  a  written  revocation  by  him  of 
any  order  or  direction  he  had  given  to  the  de- 
fendant to  pay  any  money  to  the  witness.  The 
counsel  for  the  defendant  insisted  that  the  re- 
lease and  revocation  were  insufficient  to  ren- 
der the  witness  competent,  the  court,  however, 
permitted  the  papers  to  be  read  to  the  jury, 
and  in  their  charge  to  them,  submitted  to  their 
consideration  the  testimony  of  Fuller.  After 
the  release  and  revocation,  Fuller  did  not 
again  testify.  The  counsel  for  the  *de-  [*57 
fendant  excepted  to  the  several  decisions  of 
the  court.  The  jury  found  for  the  plaintiff 
with  $72  damages,  on  which  judgment  was  ren- 
dered. 

Mr.  P.  Gansevoort,  for  plaintiff  in  en  or. 

Mr.  C.  Pepper,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  rule  is,, 
that  an  interest  in  the  cause  to  exclude  a  wit- 
ness must  be  direct  and  certain,  not  contingent. 
In  Peyton  v.  Hallett,  1  Cai.,  364  it  appeared 
that  the  witness  had  received  from  the  plaint- 
iff, for  a  debt  due  from  the  plaintiff,  an  order 
on  the  plaintiff's  agent  to  be  paid  out  of  the 
money  to  be  recovered  in  that  suit,  though  the 
order  was  not  accepted.  He  added,  that  wheth- 
er the  order  was  accepted  or  not,  he  should 
look  to  the  plaintiff  for  payment  of  his  debt. 
The  court  held  the  witness  was  incompetent 
on  the  ground  of  interest.  Lewis,  Ch.  J., 
thought  the  witness  not  interested  because  the 
bill  or  order  had  not  been  accepted,  nor  had 
the  fund  come  to  the  hands  of  the  agent.  In 
this  case  the  fund  was  in  the  bands  of  the 
sheriff,  and  the  plaintiff  below  had  agreed  to 
give  an  order  for  it  which  the  witness  relied 
on  ;  and  the  witness  had  no  other  prospect  of 
immediate  payment,  as  the  plaintiff  was  desti- 
tute of  property  and  insolvent. 

That  case  has  subsequently  been  referred  to- 
as  containing  the  correct  rule  in  such  cases. 
Stewart  v.  Kip,  5  Johns. ,  256.  In  the  language 
of  Spencer,  J.,  in  the  latter  case,  the  witness 
in  Peyton  v.  Hattett,jv&s  called  to  create  a  fund 
upon  which,  when  created,  he  would  have  a 
lien.  Such  was  the  case  also  in  Powell  v.  Gor- 
don, 2  Esp.,  735,  where  the  witness  was  a 
creditor  of  the  plaintiff,  and  had  a  power  of 
attorney  to  receive  the  money  when  collected, 
out  of  which  he  meant  to  pay  himself.  The 
case  of  Innis  v.  Miller,  2  Dall.,  50,  goes  fur- 
ther ;  the  court  there  say,  that  a  creditor  is 
excluded  from  giving  testimony  if  he  acknowl- 
edges an  expectation  that  he  shall  be  bettered 
bv  the  fate  of  the  cause;  they  say  he  is  sensible 
of  a  positive  interest  that  must  give  a  bias  to 
his  mind. 

The  rule  laid  down  by  elementary  writers 
is,  that  the  interest  to  render  a  witness  incom- 
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58*]  petent,  must  be  a  present  *certain  vested 
interest,  and  not  uncertain  or  contingent.  2 
Stark.  Ev.,  745;  1  Phil.  Ev.,  50.  Phillips 
says,  if  a  person  promise  a  witness  that  in  case 
of  recovery  of  lands  he  will  grant  him  a  lease 
of  them,  this  excludes  him,  for  he  would  have 
a  fixed  and  certain  advantage.  If  this  be  a  cor- 
rect definition  of  a  certain  benefit,  then  the 
witness  in  the  case  now  under  consideration 
had  a  certain  interest.  But  the  cases  in  our 
court  seem  to  have  looked  at  the  legal  rights. 
In  the  case  of  Peyton  v.  Hallett,  the  plaintiff 
had  given  a  written  order  to  the  witness;  and  in 
Powell  v.  Gordon,  the  witness  had  a  power  of 
attorney.  In  those  cases  it  might  be  said,  that 
when  the  fund  was  created  the  witness  would 
have  a  lien,  which  can  hardly  be  said  where 
the  witness  has  only  the  promise  of  the  plaint- 
iff. It  is  true  the  bias  of  the  witness,  if  he  con- 
fidently expected  the  money  when  collected 
will  be  applied  to  the  payment  of  his  debt, 
may  be  as  great  in  one  case  as  the  other,  but 
that  goes  to  his  credibility,  and  not  to  his  com- 
petency. It  is  certain  that  in  this  case  there 
was  no  legal  title  to  the  money  in  the  witness, 
and  as  courts  of  late  have  been  disposed  to 
consider  objections  of  this  kind  applicable 
rather  to  the  credit  than  the  competency,  I  am 
inclined  to  think  the  witness  competent. 

If,  however,  he  was  disqualified  by  interest, 
the  release  did  not  render  his  testimony  good 
in  the  cause  without  re  examination.  14  Johns., 
378;2Nott&McC.,  308. 

Judgment  affirmed. 

Cited  in— 6  Wend.,  499;  13  Wend.,  43;  2  McLean, 
425. 


SUNDERLAND 

v. 
LODER,  Impleaded  with  LOCKWOOD. 

Justice's  Execution — Imprisonment  of  Defend- 
ant on. 

The  imprisonment  of  a  defendant  on  a  justice's 
execution  is  a  satisfaction  of  the  judgment  while 
the  imprisonment  continues :  and  may  be  pleaded 
in  bar  to  an  action  on  a  bond  given  by  the  defend- 
ant and  a  surety  to  stay  the  execution  for  90  days. 

Citations— Hob.,  52 ;  1  Cow..  56,  99. 

"HEMURRER  to  plea.  The  plaintiff  declared 
\J  in  debt  on  bond.  Loder,  who  alone  was 
taken  on  the  capias  issued  in  the  cause,  ap- 
peared and  craved  oyer  of  the  bond  and  condi- 
tion, from  which  it  appeared  that  the  bond 
was  executed  Sep.  2,  1828,  on  which  day  the 
59*]  plaintiff  Sunderland  had  *obtained  a 
judgment  in  a  justice's  court  against  Lock- 
wood  for  $35.04  damages  and  costs;  that  the 
plaintiff  was  about  taking  out  execution  in  the 
same,  and  to  stay  such  execution  the  bond  was 
executed,  according  to  the  provisions  of  the 
Fifty  Dollar  Act,  conditioned  for  the  payment 
of  the  damages  and  costs,  with  interest,  before 
or  at  the  expiration  of  ninety  days.  The  defend- 
ant Loder  then  pleaded  non  est  facturn,  and 
specially  that  Jan.  2, 1829,  the  plaintiff  caused 
an  execution  to  be  issued  on  the  judgment  ob- 
tained by  him,  containing  a  clause  command- 
ing the  constable  to  whom  the  same  was  di- 
rected, for  want  of  goods  and  chattels  whereon 
to  levy,  to  take  the  body  of  the  defendant 
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Lockwood,  and  to  convey  him  to  the  common 
jail  of  the  county,  there  to  be  kept  until  dis- 
charged according  to  law  ;  that  in  pursuance 
of|such{execution,Lockwood  was  arrested,  and 
Jan.  14,  1829,  conveyed  to  the  common  jail  of 
the  County  of  Monroe,  and  delivered  to  the 
keeper  of  the  jail  ;  that  Lockwood  remained  a 
good  and  faithful  prisoner,  and  so  still  re- 
mained, &c. ;  to  which  second  plea  the  plaint- 
iff demurred,  and  the  defendant  joined. 

Messrs.  L.  F.  Collins  and  W.  H.  Tobey, 
for  plaintiff. 

Mr.  H.  L.  Stevens,  for  defendant. 

By  the  Court,  Marcy,  J.  It  is  a  general 
rule  of  law,  that  the  taking  the  body  of  the 
debtor  in  execution  is  satisfaction  for  the  debt. 
In  Foster  v.  Jackson,  Hob.,  52,  it  is  said  "  that 
a.  capias  ad  satisfaciendum,  as  against  the  party, 
is  not  only  an  execution,  but  a  full  satisfaction 
by  force  and  act  and  judgment  of  law."  This 
rule  has  qualifications  and  exceptions.  Where 
there  are  several  defendants,  the  taking  of  one 
does  not  affect  the  plaintiff's  right  to  pursue 
the  others,  until  there  is  a  payment  in  fact.  In 
this  case,  it  is  to  be  observed,  that  Loder  is 
not  a  co-defendant  in  the  judgment  on  which 
Lockwood  is  imprisoned.  His  liability,  if  any, 
arises  on  an  undertaking  collateral  to  that 
judgment,  and  whether  there  be  a  liability  or 
not  depends,  it  appears  to  me,  upon  the  fact 
of  the  judgment  being  unsatisfied.  The  stat- 
utes which  have  from  time  to  time  been  passed, 
regulating  the  imprisonment  of  debtors  and 
authorizing  their  *discharge,  have  ere-  [*6O 
ated  exceptions  to  the  general  rule  above  men- 
tioned ;  but  these  exceptions,  I  think,  all  re- 
late to  remedies  given  to  the  creditor  against 
the  debtor  or  his  sureties  after  the  discharge, 
effected  by  virtue  of  those  statutes.  Where 
they  have  not  interfered  to  give  relief  to  the 
debtor,  they  have  not  created  any  exception  to 
the  rule  as  laid  down  in  Hobart. 

While  the  imprisonment  continues,  it  is  a 
satisfaction.  Such  is  the  doctrine  of  the  case 
of  Cooper  v.  Bigelow,  1  Cow.,  56.  This  court 
refused  in  that  case  to  allow  a  judgment  on 
which  the  defendant  was  imprisoned  to  be  set 
off  against  one  which  he  had  recovered  against 
the  plaintiff.  The  case  of  Stewart  v.M'Ouin, 
1  Cow.,  99,  has  been  supposed  to  contain  a 
different  principle.  That  case  differs  from  this 
in  an  important  particular.  Gill,  the  original 
debtor  there,  was  not  in  prison  for  the  same 
demand  for  which  his  surety,  M'Guin,  was 
prosecuted.  He  had  been  imprisoned,  but  was 
discharged  by  virtue  of  the  12th  section  of  the 
Act  for  the  Recovery  of  Debts  to  the  Value  of 
Twenty-five  Dollars.  The  circumstance  was 
supposed  to  bring  that  case  within  one  of  the 
exceptions  to  the  general  rule. 

This  suit  is  in  fact  against  Loder  and  Lock- 
wood,  though  the  latter  was  not  brought  into 
court.  He  as  one  of  the  joint  debtors,  is  to  be 
affected  by  the  judgment.and  might,  therefore, 
have  come  in,  I  think,  and,  pleaded  to  the  dec- 
laration. Suppose  he  had  come  in  voluntarily, 
or  been  brought  in  and  interposed  the  plea  of 
his  existing  imprisonment  on  the  judgment  as 
a  satisfaction  of  it ;  I  think  it  must  have  been 
allowed  to  him  as  a  good  defense  ;  and  if  such 
plea  would  have  been  a  defense  to  him,  it  must 
be  equally  so  to  Loder.  A  good  defense  to 
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one  joint  and  several  obligor  is  so  to  the  others, 
unless  it  proceeds  upon  the  ground  of  some 
personal  exemption  or  privilege ;  such  as  in- 
fancy, an  insolvent's  discharge  or  the  like. 
Lockwood's  defense  would  not  be  of  a  person- 
al and  peculiar  nature,  no  more  than  a  plea  of 
payment  by  him  would  be.  His  defense  would 
be  satisfaction  of  the  debt  for  the  security  of 
which  the  bond  was  given.  The  disallowance 
of  such  a  defense  to  Lockwood  would  involve 
consequences  at  war  with  well  established 
61*]  *principles.  One  of  these  consequences 
would  be,  that  he  might  have  a  second  judg- 
ment against  him  for  the  same  debt  while  he 
was  in  actual  custody  on  the  first,  and  be  ex- 
posed to  an  execution  against  his  person  or  his 
property  on  the  second  judgment.  It  is  easy 
to  foresee,  but  it  is  not  necessary  to  specify, 
the  embarrassing  questions  which  would  arise, 
in  case  of  two  judgments,  from  the  efforts  that 
would  probably  be  made  by  the  plaintiff  to  en- 
force them,  and  by  the  defendant  to  be  relieved 
from  their  effects  by  a  single  satisfaction . 

The  plaintiff  ought  not  to  be  permitted  to 
gainsay  the  allegation  that  he  has  satisfaction 
of  his  judgment,  as  long  as  he  holds  the  de- 
fendant in  custody  thereon.  If  the  debt  is 
satisfied  as  to  the  principal,  it  is  so  as  to  the 
surety.  I  am,  therefore,  of  opinion  that  the 
plea  contains  a  good  defense  for  Loder. 

Judgment  for  defendant. 

Cited  in— 9  Wend.,  242  :  11  Wend.,  43 ;  18  N.  Y.,  476 ; 
34  N.  Y.,  478;  58  N.  Y.,  477;  71  N.  Y.,  380  :  8  Hun, 
632 :  20  How.  Pr.,  336 ;  11  Abb.  Pr.,  380 ;  7  Bos.,  617 ; 
36  Super.,  169 ;  15  How.  TJ.  S.,  197. 


MILLARD  v.  CANFIELD. 

i 

Constables— Authority  to  take  Security— Trover 
against   Bail  for  Indemnity  Deposited. 

A  constable  is  not  authorized,  on  an  arrest  by 
virtue  of  a  warrant  in  a  civil  cause,  to  take  security 
for  the  appearance  of  the  defendant. 

Where  such  security  was  taken,  and  $40  was  de- 
posited with  the  bail  for  his  indemnity,  and  the 
money,  by  the  connivance  of  the  ball  with  the 
creditor,  was  levied  upon  by  virtue  of  an  execu- 
tion, it  was  held,  that  an  action  of  trover  for  the 
money  might  be  sustained  by  the  depositor  against 
the  bail  after  demand  and  refusal. 

Citations— 7  Johns.,  426 ;  8  Johns.,  100. 

TERROR  from  the  OnondagaC.  P.  Canfield 
-1J  sued  Millard  in  an  action  of  trover  for  $40 
in  bank  bills.  The  facts  were  these :  Can- 
field  was  arrested  by  a  constable  on  three  war- 
rants issued  by  a  justice  in  civil  suits  com- 
menced against  him  ;  Millard  became  bail  to 
the  consjable  that  Canfield  would  appear  be- 
fore the  justice  on  a  certain  day,  and  stand 
trial  in  the  three  suits  ;  and  to  indemnify  Mil- 
lard for  thus  becoming  bail,  Canfield  put  into 
his  hands  $40,  to  be  returned  to  him  if  he  com- 

Elied  with  the  engagement  entered  into  by  Mil- 
ird.  After  two  of  the  suits  were  tried,  Can- 
field  demanded  the  money  of  Millard,  who  re- 
62*]  fused  to  deliver  *it  up,  and  a  second  de- 
mand was  made  after  the  third  suit  was  tried. 
After  the  trials,  Millard  went  with  a  plaintiff 
in  one  of  the  suits  to  the  store  of  such  plaint- 
iff, and  there  took  from  his  pocket  a  wallet 
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containing  the  money  received  by  him  of  Can- 
field,  and  laid  the  same  on  the  counter ;  where 
it  was  levied  upon  by  the  constable  who  had 
served  the  warrants,  by  virtue  of  an  execu- 
tion. The  evidence  furnished  strong  presump- 
tion of  connivance  between  the  creditor  and 
Millard,  though  the  constable  denied  conniv- 
ance. The  court  charged  the  jury  that  the 
contract  between  Canfield  and  Millard  was 
void,  and  that  Canfield  had  a  right  to  the  mon- 
ey at  any  time  when  demanded,  even  though 
such  demand  had  been  made  prior  to  the  time 
when  Canfield  had  agreed  to  appear  before  the 
justice  ;  and  even  if  Millard  had  a  special  in- 
terest in  the  money,  such  money  could  not  be 
levied  on  by  virtue  of  an  execution  against 
Canfield.  The  jury  found  for  the  plaintiff  ; 
on  which  verdict  judgment  was  entered. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
Money  may  be  levied  on  by  execution.  12 
Johns.,  220;  Id.,  395.  If  taking  security  by 
the  constable  was  void,  the  contract  between 
the  defendant  and  his  bail  was  not  so  ;  the  lat- 
ter had  a  right  to  retain  the  money  until  the 
conditions  on  which  he  received  it  were  per- 
formed. 12  Mass.,  115  ;  Doug.,  470  ;  Cowp., 
197,  200,  793  ;  Bull.  Ji.  P.,  131,  132. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 
ror. It  was  the  duty  of  the  constable,  on  the 
arrest  of  the  defendant,  to  have  taken  him 
forthwith  before  the  justice  who  issued  the 
warrants.  Stat.,  Vol.  VI.,  281  c.  He  was  not 
authorized  to  take  recurity  for  the  appearance 
of  the  defendant.  The  security  taken  was 
col&reofficii,  and  being  unauthorized  was  void. 
7  Johns.,  426;  8  Id.,  100  ;  15  Id.,  443.  The 
money  having  been  parted  with  without  con- 
sideration, belonged  to  the  depositor.  1  Selw., 
72.  If  the  contract,  as  between  the  immediate 
parties  to  it,  be  considered  good,  the  condi- 
tions on  which  the  money  was  deposited  hav- 
ing been  fulfilled,  the  depositor  was  entitled  to 
it ;  and  the  connivance  of  Millard  with  the 
constable  to  have  the  money  levied  on  was  a 
conversion  of  it. 

*By  the  Court,  Savage,  Ch.  J.  The  [*63 
Act  authoi  izing  the  proceeding  by  warrant  does 
not  justify  the  officer  in  taking  security  for 
the  appearance  of  the  defendant.  It  is  the  of- 
ficer's duty  to  take  the  defendant  forthwith 
before  the  justice.  He  has  no  right  to  take 
security  ;  and  such  security,  if  taken,  is  void. 
The  law  looks  with  jealousy  upon  officers  tak- 
ing securities  in  their  official  character,  when 
not  warranted  by  law.  7  Johns.,  426  ;  8  Id., 
100.  The  undertaking  of  Millard  to  the  con- 
stable being  void,  there  was  no  consideration 
for  the  deposit  of  $40.  Cenfield  was  entitled 
to  it  at  any  moment,  and  the  defendant  Mil- 
lard ought  to  have  returned  it  to  him  when 
demanded  ;  his  refusal  to  do  so  was  a  conver- 
sion. Whether  the  money  could  be  levied  on 
is  a  question  not  necessary  to  be  decided  in 
this  case.  There  is  strong  reason  to  believe 
there  was  connivance  between  the  creditor  and 
Millard,  though  the  constable  denies  it ;  but 
whether  so  or  not  is  immaterial.  There  was 
a  conversion  of  the  money,  and  the  plaintiff 
below  rightfully  recovered. 

Judgment  affirmed. 

Cited  in-1  N.  Y..  367;  16  N.  Y.,  443;  37  Barb..  182: 
14  Abb.  Pr.,  414;  1  Edm.,  109. 
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DAVIS  &  CENTER  v.  WEST. 


Evidence — Statute  of  Limitations — Running  of, 
How  Saved  by  the  Issuing  of  Process  and  Con 
tinuance. 

To  save  the  running  of  the  Statute  of  Limitations 
by  the  issuing  of  process  and  continuances,  the  is- 
suing and  return  of  the  first  process  must  be  shown, 
and  the  process  on  which  the  defendant  is  arrested 
must  be  produced,  so  that  it  may  be  connected  with 
the  first  process  by  the  continuances  entered  on  the 
record. 

The  continuances,  by  leave  of  the  court,  may  be 
entered  at  any  time. 

On  the  trial  of  the  cause  the  defendant  cannot 
avail  himself  of  any  irregularity  in  the  process  or  in 
the  return  thereof. 

Citations— 1  Tidd,  93 ;  3  T.  R.,  662;  7  Com.  Law,  157 : 

5  Barn.  &Ald.,  452. 

THIS  was  an  action  of  assumpsit  tried  at  the 
Onondaga  Circuit  in  Feb. ,  1829,  before  the 
Hon.  Daniel  Mosely,  one  of  the  Circuit  Judges. 
The  plaintiffs  declared  on  a  promissory  note, 
bearing  date  in  Nov., 1820,  payable  on  demand. 
The  declaration  was  entitled  as  of  October 
Term,  1827.  The  defendant  pleaded  the  gen- 
eral issue,  and  annexed  to  his  plea  a  notice  that 
he  would  insist  and  rely  upon  the  Statute  of 
64*]  Limitations  *as  a  bar  to  the  plaintiffs'  ac- 
tion. On  the  trial  the  making  of  the  note  was  ad- 
mitted, and  to  avoid  the  effect  of  the  statute  the 
plaintiffs  produced  an  exemplification  of  a  ca- 
pias ad  respondendum  in  favor  of  the  plaintiffs 
against  the  defendant,  tested  the  16th,  and  re- 
turnable the  28th  of  Oct.,  1826, with  the  return 
of  non  est  inventus  indorsed  thereon  by  the  sher- 
iff, to  whom  it  was  directed.  This  writ  con- 
tained an  ac  etiam  clause  for  $200  promises, 
the  names  of  the  attorneys  were  Henry. & 
M'Kown,  and  it  appeared  to  have  been  filed  in 
the  clerk's  office  Oct.  19,  1826.  The  counsel 
for  the  defendant  insisted  that  this  evidence 
was  not  sufficient  to  save  the  demand  from  the 
operation  of  the  statute,  because  :  1st.  It  did 
not  appear  that  the  suit  was  commenced  by  a 
testatum  or  alias  or  pluries  capias.  2d.  It  was 
not  shown  that  there  were  continuances  from 
the  first  to  the  effectual  process.  3d.  The  dam- 
ages claimed  in  the  capias  exemplified  were 
$200,  and  in  the  declaration  $250.  4.  "Henry 

6  M'Kown"  were  the  attorneys  who  issued  the 
process  exemplified,  and  the  suit  was  prose- 
cuted by  "J.  M'Kown"  as  attorney.  5.  The  ca- 
pias exemplified,  being  filed  prior  to  the  day  of 
its  return,  was  irregular,  and  could  not  be  the 
foundation  of  an  alias  or  pluries.     The  judge 
was  of  opinion  that  the  plaintiffs  had  not  shown 
enough  to  take  the  case  out  of  the  statute,  and 
so  charged  the  jury,  who  found  a  verdict  for 
the  defendant.     The  plaintiffs  excepted  to  the 
decision  of  the  judge,  and  now  moved  for  a 
new  trial. 

Mr.  L.  H.  Palmer,  for  plaintiffs. 
Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  difficul- 
ty here  is,  that  it  was  not  shown  that  this  suit 
was  commenced  by  the  capias  issued  in  October 
Term,  1826.  The  plaintiffs  should  have  shown 
that  the  capias  on  which  the  defendant  was  ar- 
rested, was  a  testatum  founded  on  the  previous 
writ,  or  an  alias  or  pluries.  It  does  not  ueces- 
sraily  follow  that  this  is  a  continuation  of  the 
former  suit;  and  that  is  a  fact  which  the  plaint- 
iff is  bound  to  show. 

65*]    *Under  the  pleadings  in  this  case,  the 
WEND.  5. 


plaintiff  was  bound  to  prove  the  facts  which  he 
must  have  averred  in  a  replication  to  a  plea  of 
the  statute.  The  precedents  all  state  either  the 
issuing  of  one  writ  and  the  declaration  upon 
that  writ,  or  two  writs,  the  first  returned  not 
taken  with  continuances  to  the  writ  which  was 
effectual.  By  the  indulgence  of  the  courts  the 
continuances  may  be  entered  at  any  time,  but 
a  connection  must  be  shown  between  the  two 
writs.  1  Tidd,  92.  This  practice  is  fully  sus- 
tained by  the  case  of  Smith  v.  Bo-ioer,  ST.  R., 
662,  where  the  replication  stated  the  issuing  a 
bill  of  Middlesex  within  six  years,  and  continu- 
ances to  the  time  when  an  attachment  of  priv- 
ilege was  sued  out ;  but  the  court  said  the  rep- 
lication was  bad  because  the  attachment  of 
privilege  was  not  a  continuation  of  a  former, 
but  the  commencement  of  a  new  suit.  All  the 
judges  expressed  the  opinion  that  the  suit  must 
be  duly  continued,  and  that  it  must  so  appear 
on  the  record. 

Several  authorities  have  been  referred  to 
which  show  that  the  first  writ  must  be  returned. 
In  this  case  the  writ  was  returned;  and  though 
it  be  conceded  that  it  was  returned  irregularly, 
that  irregularity  could  not  be  taken  advantage 
of  in  this  way;  the  question  here  is,  whether  a 
suit  was  commenced  in  fact,  not  whether  it 
was  regularly  proceeded  in;  and  if  any  irregu- 
larity existed,  probably  it  would  be  waived  by 
the  defendant's  not  moving  to  set  aside  the  pro- 
ceedings, had  any  connection  been  shown  be- 
tween the  writ  returned  irregularly  and  that 
upon  which  the  defendant  was  brought  into 
court. 

Both  the  necessity  of  showing  the  continu- 
ance of  the  suit  commenced  by  the  first  proc- 
ess, and  the  waiver  of  the  irregularity  are  proved 
by  the  case  of  Beardman  v.  Rattenbury,!  Com. 
Law,  157  ;  5  Barn.  &  Aid..  452.  In  that  case, 
to  take  the  case  out  of  the  statute,  the  issuing 
a  testatum  special  capias  within  six  years  was 
shown,  and  its  return  was  non  est  inventus;  and 
secondly,  an  alias  testatum  issued  subsequently 
to  the  six  years  ;  one  term  intervened  without 
showing  any  writ  returnable.  The  court  seemed 
to  concede  that  it  was  *irregular  to  issue  [*66 
a  testatum  special  capias  in  the  first  instance, 
but  it  was  sufficient  for  the  commencement  of 
the  suit,  and  the  plaintiff  might  have  amended 
if  an  objection  had  been  made,  and  the  con- 
tinuances might  be  entered  at  any  time.  But 
certainly  there  must  be  some  process  shown  to 
the  court  which  may  be  connected  with  the 
first  process  by  continuances  to  be  afterwards 
entered.  All  the  other  objections,  to  the  form 
of  the  process,  the  amount  of  damages  and  the 
change  of  the  attorneys,  could  not  avaifc  here. 
But  the  want  of  a  writ  founded  upon  the  capi- 
as of  October  Term  1826,  leaves  this  case  as  if 
no  such  writ  had  ever  issued. 

The  judge  decided  correctly,  and  a  new  trial 
must  be  denied. 
Cited  in-9  Wend.,  307  ;  14  Wend.,  84 ;  73  N.  Y.,  4H. 


BANK  OF  RUTLAND 

v. 
BUCK,  Impleaded  with  SPEAR  and  EVEREST. 

Accommodation  Paper — Surety's  Liability. 


NOTE— Accommodation  Paper— Diversion  of.    See 
Bank  of  Chenango  v.  Hyde,  4  Cow.,  567,  note. 
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A  surety  to  a  note  made  for  the  purpose  of  being 
discounted  at  a  bank  for  the  accommodation  of  the 
principals,  passed  off  by  them  as  collateral  security 
tor  the  payment  of  a  judgment,  is  liable  to  the  pay- 
ment of  the  note. 

Citations— 17  Johns.,  176 ;  10  Johns.,  231 ;  15  Johns., 
274 ;  20  Johns.,  288 ;  4  Cow.,  567. 

HHHIS  cause  came  before  the  court  on  a  case 
JL  made  by  consent.  The  action  was  on  a 
promissory  note  for  $1,200,  dated  in  June,1826, 
made  by  the  defendants,  and  payable  to  the 
President,  Directors  and  Company  of  the  Bank 
of  Rutland  90  days  after  date.  The  note  was 
made  to  enable  Spear  and  Everest  to  raise  money 
for  their  own  accommodation;  it  was  signed  by 
Buck  as  surety,  and  delivered  by  him  to  Spear 
and  Everest.  It  was  offered  for  discount  at  the 
Bank  of  Rutland,  which  Bank  declined  to  dis- 
count it,  and  subsequently  and  prior  to  its  be- 
coming due,  it  was  delivered  over  by  Spear 
and  Everest  to  E.  House  and  two  others,  as 
collateral  security  for  the  payment  of  a  judg- 
ment in  their  favor  against  Spear  and  Everest 
for  an  amount  exceeding  $1,200.  The  judg- 
ment having  become  due,  this  suit  was  com- 
menced in  the  name  and  by  the  authority  of 
the  payees  for  the  benefit  or  House  and  his  as- 
67*]  sociates.  At  the  time  of  *the  commence- 
ment of  this  suit  the  judgment  was  and  still  is 
unpaid.  The  existence  of  the  plaintiffs  as  a 
body  corporate  was  admitted. 

Mr.  J.  L.  Viele,  for  plaintiffs.  A  promis- 
sory note  without  words  of  negotiability  may, 
in  an  action  by  the  payee  against  the  maker, 
be  declared  on  as  a  note  within  the  statute.  3 
Cai.,  137.  An  action  may  be  maintained  in  the 
name  of  a  trustee  for  the  benefit  of  the  equi- 
table owner.  6  T.  R.,  123;  11  Johns.,  52.  To 
give  effect  to  the  note,  a  delivery  need  not  be 
shown;  if  there  be  an  actual  signing  it  is 
enough.  5  East,  477;  2  Cow.,  536.  The  note 
had  its  inception  from  the  time  of  its  delivery 
to  House  and  his  associates;  20  Johns.,  288;  5 
Taunt.,  529;  and  being  a  note  within  the  stat- 
ute, is  governed  by  the  principles  applicable  to 
commercial  paper.  A  disposition  being  made 
of  the  note  different  from  what  was  originally 
contemplated  does  not  affect  its  validity;  the 
liability  of  the  surety  was  not  changed  thereby 
from  what  it  would  have  been  had  the  note 
been  regularly  discounted  by  the  payee.  4 
Cow.,  567. 

Mr.  J.  L.  Wendell,  for  defendant.  The 
object  for  which  the  note  was  made  having 
failed,  it  ought  to  have  been  returned  to  the 
surety;  so  it  was  held  in  Denniston  v.  Bacon, 
10  Johns.,  198,  where  a  note  made  to  be  dis- 
counted at  a  bank,  and  not  discounted,  was 
held  void  and  the  payee  not  entitled  to  recover 
against  the  maker,  although  when  discounted 
half  of  the  proceeds  were  to  go  in  payment  of 
a  debt  due  the  payee.  In  WoodhuU  v.  Holmes, 
10  Johns.,  231,  the  fact  of  a  note  being  fraud- 
ulently put  into  circulation,  instead  of  being 
offered  at  a  bank  for  discount  according  to  its 
design,  was  held  to  be  a  good  defense.  In 
Skilding  v.  Warren,  15  Johns.,  270,  a  note  in- 
dorsed for  the  accommodation  of  the  makers 
to  enable  them  to  carry  on  their  business,  was 
considered  funclus  officii  by  the  insolvency  of 
the  makers,  and  a  transfer  of  it  after  the  insolv- 
encv  void.  Had  the  note  in  this  case  been  ne- 
gotiated to  House  and  his  associates  and  the 
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money  advanced  by  them,  according  to  the 
cases  of  Powell  v.  Waters,  17  Johns.,  176,  and 
Bk.  of  Chenango  v.  Hyde,  4  Cow.,  567,  the  sure- 
ty could  not  have  objected ;  for  whether  the 
*note  was  discounted  by  the  Bank  or  by  [*68 
individuals  was  immaterial  to  him:  in  either 
case  the  persons  intended  to  be  benefited  would 
have  been  enabled  to  prosecute  their  business 
by  means  of  the  funds  obtained.  Such  it  is 
•fairly  to  be  presumed  was  the  object  of  making 
the  note,  and  not  that  it  should  be  pledged  in 
payment  of  an  antecedent  debt,  and  a  debt,  too, 
for  which  a  judgment  was  already  obtained 
against  the  principals;  the  object  of  the  note 
was  to  raise  money  for  their  accommodation; 
or,  in  other  words  to  carry  on  business,  and 
not  to  pay  a  judgment;  had  the  money  been 
raised  on  it,  the  principals  would  have  been  in 
funds  to  the  amount  of  the  note;  by  pledging 
it  for  the  payment  of  a  debt,  their  means  were 
not  bettered  and  the  loss  of  the  surety  became 
almost  a  matter  of  certainty.  To  become  the 
indorser  of  a  note  to  be  discounted  at  a  bank, 
is  assuming  a  very  differest  responsibility  from 
becoming  security  for  the  payment  of  a  judg- 
ment. 

The  note  not  having  been  discounted  by 
House  and  his  associates,  but  received  as  col- 
lateral security  for  the  payment  of  a  judgment, 
is  not  to  be  governed  by  the  law  merchant.  It 
was  received  not  in  the  ordinary  course  of 
commercial  business,  but  in  fraud  of  the  object 
for  which  it  was  made.  It  had  in  fact  no  legal 
existence  as  against  the  surety,  until  discount- 
ed by  the  payees  or  some  one  else.  It  was  trans- 
ferred by  Spear  and  Everest  without  authority, 
and  received  by  House  and  his  associates  with- 
out paying  any  consideration  therefor.  They 
acquired  no  better  title  to  it  than  Spear  and 
Everest  had  and,  as  in  their  hands,  it  was  a 
nullity  against  the  surety. 

Mr.  Viele,  in  reply.  Had  the  note  been  dis- 
counted by  the  payees,  and  the  money  applied 
towards  payment  of  the  judgment  held  by 
House  and  his  associates,  the  surety  could  not 
on  that  account  have  objected  to  his  liability. 

By  tiie  Court,  Savage,  Ch.  J.  I  can  see  no 
well  founded  objection  to  a  recovery  upon  this 
note.  It  was  drawn  for  the  purpose  of  raising 
money  for  the  accommodation  of  the  two 
makers,  Spear  and  Everest,  who  have  had  the 
benefit  of  it.  Had  House  &  Co.  advanced 
money  on  it  to  those  two  makers,  *the  [*69 
case  would  be  precisely  within  the  case  of 
Powell  v.  Waters,  17  Johns.,  176.  It  was  im- 
material to  the  surety  who  advanced  the  mon- 
ey, provided  Spear  and  Everest  had  the  bene- 
fit of  it.  It  did  not  alter  his  responsibility;  nor 
was  there  any  fraud  in  House  &  Co.  taking  the 
note  for  a  debt  due  to  them.  It  passed  to  the 
credit  of  Spear  and  Everest. 

In  the  case  of  WoodhuU  v.  Holmes,  10  Johns., 
231,  the  court  decide  upon  the  fact  of  fraud  in 
putting  the  note  in  circulation,  because  the 
maker  intended  to  borrow  money  upon  it  for 
his  own  use.  In  Skilding  v.  Warren,  15  Johns., 
274,  a  fraud  was  committed,  to  which  the 
plaintiffs  were  privy,  in  putting  the  note  in  cir- 
culation after  the  makers  had  failed. 

Here,  had  the  plaintiffs  obtained  a  discount 
at  the  Bank,  they  might  have  paid  the  money 
to  House  &  Co.  and  Buck's  liability  would 
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have  been  the  same  ;  his  situation  is  not 
•changed,  nor  is  there  any  fraud. 

The  cases  of  Marvin  v.  M' Outturn,  20  Johns., 
•288,  and  Chenango  Bk.  v.  Hyde,  4  Cow.,  567. 
are  authorities  showing  the  right  of  the  plaint- 
iffs to  recover. 

Judgment  for  plaintiffs. 

Cited  ln-9  Wend.,  172 ;  10  Wend.,  316 ;  6  Hill,  110;  5 
Den.,  341 ;  2  Paige,  511 ;  15  N.  Y..  579 ;  18  N.  Y.,  331 ; 
33  N.  Y.,  557 ;  51  N.  Y.,  604 ;  69  N.  Y.,  505  (25  Am.  Rep., 
232);  2  Barb.,  565;  12  Barb.,  99;  21  Barb.,  243;  48 
Barb.,  105 ;  64  Barb.,  453 ;  6  Abb.  Pr.,  33 ;  2  Abb.  N. 
C.,  310;  14  Abb.  N.  S.,  379 :  5  Sand.,  9 ;  5  Duer,  94  ;  1 
Bob.,  216  ;  2  Rob.,  76;  1  Bos.,  337  ;  2  Bos.,  254;  5  Bos., 
517 ;  1  Leg.  Obs.,  155 ;  30  N.  J.  L.,  240 ;  35  N.  J.  L.,  88 ; 
31  Am.  Dec.,  587J10  Yerg.,  417);  36  Am.  Rep.,  312  (71 
Me.,  270);  38  N,  H.,  169. 
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*GENERAL  RULES, 
Adopted  May  27,  1830. 


I.  The  following  motions  will  be  heard  in 
term  time,  upon  the  regular  days  for  hearing 
non-enumerated  motions: 

1.  Motions  in  criminal  cases. 

2.  Motions  in  real  actions. 
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3.  Calling  persons  bound  by  recognizance. 

4.  Motions  in  proceedings  upon  attachment. 

5.  Motions  to  correct  the  calendar. 

II.  Hereafter,  two  sessions  will  be  held  in 
each  month,  except  as  hereinafter  excepted, 
for  the  purpose  of  hearing  and  deciding  all 
non-enumerated  business,  "except  such  as  is 
above  specified;    such  sessions  will  be  held 
at  the  Capitol  in  the  City  of  Albany.on  Thurs- 
day succeeding  the  first  and  third  Tuesdays  in 
each  month,  except  the  months  of  Jan.,  May, 
July,  Oct.  and  Nov.  In  Oct.,  a  session  will  be 
held  on  Thursday  succeeding  the  first  Tuesday, 
and  in  Nov.,  on  Thursday  succeeding  the  third 
Tuesday. 

III.  The  rules  and  practice  now  established 
relative  to  non-enumerated  business  continues 
to  constitute  the  practice  of  this  court,  subject 
to  the  preceding  modifications. 

IV.  Motions  to  bring  on  arguments  upon 
demurrers  and  bills  of  exceptions  out  of  their 
order  upon  the  calendar,  on  the  ground  of 
their  frivolousness,  may  be  made  at  the  open- 
ing of  the  court  on  any  day  during  the  first 
week  of  the  calendar  terms  respectively,  and 
not  afterwards. 
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71*]         *MORRIS  t>.  DE  WITT. 

Practice— Irregular   Writ  of  Beplemn — Motion 
to  Set  aside— Affidavit  to  Title. 

A  writ  of  replevin  issued  by  a  defendant  to  obtain 
a  redeliverance  of  the  property  taken  from  him  by 
virtue  of  a  writ  of  replevin  issued  against  him  is 
irregular,  and  will  be  superseded  with  costs,  if  the 
motion  be  made  before  the  return  of  the  writ,  or  set 
aside  if  after  return. 

Affidavits  showing  title  in  the  defendant  to  the 
property  in  question  will  not  be  regarded  on  such 
motion. 

¥RIT  of  replevin.  May  19,  the  defendant 
De  Witt  sued  out  a  writ  of  replevin  against 
the  plaintiff  Morris  and  one  Platt.  returnable 
at  the  July  Term,  to  the  sheriff  of  Schenectady, 
commanding  him  to  replevy  350  tons  of  bog  or 
iron  ore.  The  ore  was  delivered  by  the  sheriff 
to  the  defendant  De  Witt.  May  27  the  plaint- 
iff Morris  sued  out  two  writs  of  replevin  against 
the  defendant,  one  to  the  sheriff  of  Schenec- 
tady, and  the  other  to  the  sheriff  of  Albany,  to 
replevy  the  same  ore,  by  virtue  of  which  the 
ore  was  redelivered  to  the  plaintiff,  part  by  the 
sheriff  of  Schenectady  and  part  by  the  sheriff 
of  Albany.  A  motion  was  made  to  set  aside 
the  last  two  writs;  in  opposition  to  which,  affi- 
davits were  read,  showing  title  to  the  property 
in  the  plaintiff. 

Mr.  J.  V.  N.  Yates,  for  the  motion. 

Mr.  J.  Lovett,  contra. 

By  the  Court,  Savage,  CJi.  J.  The  law  has 
provided  guards  against  abuses  in  practice  un- 
der the  writ  of  replevin.  By  the  Revised  Stat- 
utes, not  only  a  bond,  with  sufficient  sureties, 
72*]  *must  be  given,  but  the  plaintiff  must 
make  affidavit  of  his  title  to  the  property  re- 
plevied.  The  defendant,  however,  may  have 
the  question  of  property  tried  before  the  officer 
making  replevin ;  and  even  after  a  verdict 
against  him,  the  plaintiff  may  still  claim  deliv- 
erance of  the  property  by  giving  further  secu- 
rity. Now  all  this  is  a  very  useless  proceed- 
ing, if  the  defendant  in  replevin  has  a  right  to 
turn  round  and  bring  his  action  of  replevin, and 
thus  regain  possession  of  the  property  which 
has  been  legally  taken  from  him.  If  such  a 
proceeding  were  permitted,  there  would  be  no 
end  to  suits,  and  the  benefit  of  this  action  could 
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never  be  realized.  The  title  to  the  property  in 
question  must  be  tried  upon  an  issue  regularly 
joined,  and  until  such  trial,  the  party  from 
whom  the  property  has  been  taken  by  due  proc- 
ess of  law  must  remain  out  of  possession,  un- 
less it  is  restored  to  him  upon  his  claim  of  prop- 
erty. 

The  plaintiff  has  given  security  for  the  re- 
turn of  the  property,  and  payment  of  damages 
and  costs,  if  return  be  adjudged.  He  has  sworn 
that  the  property  is  his;  if  he  has  sworn  falsely 
he  may  be  punished  for  perjury.  The  title  to- 
the  property  cannot  be  tried  upon  affidavit ; 
nor  can  the  defendant  in  replevin  obtain  pos- 
session of  it  again  but  in  the  mode  pointed  out 
by  the  statute.  He  may  make  his  claim  of 
property  before  the  sheriff;  if  he  does  not  suc- 
ceed in  that,  he  must  await  a  trial  upon  the 
merits.  The  writs,  however.cannot  be  set  aside 
as  irregularly  issued,  for  they  are  not  returned; 
but  they  may  be  superseded  ;  and  a  rule  for 
that  purpose  is  granted,  with  costs. 

Cited  in— 73  N.  Y.,  69;  29  Hun,  533:  4  Barb.,  42:  ft 
How.  Pr.,  52;  63  How.  Pr.,  441 ;  1  Biss.,  13  ;  1  Wall.. 
Jr.,  239 ;  48  Mich.,  535. 


TRINDER  v.  DURANT. 
Pleading — Amendment. 

A  plea  in  abatement  cannot  be  amended. 

The  provision  in  the  Revised  Statutes,  2  R.  8.,  424, 
sec.  1,  authorizing  the  amendment  of  any  pleading, 
either  in  form  or  substance,  for  the  furtherance  of 
justice,  does  not  change  the  law  of  amendment  ex- 
isting at  the  time  those  statutes  went  into  force. 

Citations—  Prac.  Reg.  of  Com.  Pleas,  21;  1  Cromp... 
127 ;  1  Sell.  Pr.,  275 ;  2  Archb.,  239;  1  Dunl.,  441,  442. 

~|li  OTION  to  amend.  The  defendant  was  sued 
1'J-  as  an  owner  of  the  steamboat  Independ- 
ence, for  materials  furnished  in  her  construc- 
tion. The  declaration  was  served  in  N.Y.,  on 
*the  agent  of  the  defendant's  aitorney,  [*73 
who  and  his  client  resided  in  Albany,  Feb.-3. 
The  defendant,  conjecturing  the  cause  of  the 
suit,  Feb.  6  put  in  a  plea  in  abatement,  stating- 
the  names  of  47  persons  as  jointly  interested 
with  him  as  owners  in  the  boat, whom  he  then 
believed  were  all  the  owners  of  the  boat.  Feb. 
15  a  replication  was  filed.  A  register  of  the 
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names  of  the  owners  was  kept  in  N.  Y.,  bu 
owing  to  the  river  being  closed  with  ice,  th 
necessary  inquiries  could  not  be  made  before 
the  expiration  of  the  time  to  plead.  June  7  the 
defendant  made  an  affidavit  that  he  had  learni 
that  he  had  omitted  the  names  of  26  owners 
that  five  of  those  named  in  the  plea  were  no: 
correctly  named,  and  that  the  names  of  two  per 
sons  had  been  erroneously  included  ;  and  thai 
the  omissions  and  defects  had  not  been  discov 
ered  so  as  to  enable  him  sooner  to  apply  for 
leave  to  amend.  On  the  same  day  he  tendered 
an  amended  plea  to  the  plaintiff's  attorney, 
offering  to  receive  a  replication,  to  take  short 
notice  of  trial,  and  to  pay  the  costs  of  the 
amendment;  which  offers  were  refused.  Upon 
this  state  of  facts,  application  was  made  for 
leave  to  amend  the  plea  in  abatement. 

Mr.  I.  Hamilton,  for  defendant. 

Mr.  J.  Rhodes,  for  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  It  is  objected 
that  pleas  in  abatement  are  not  amendable. 
Such  pleas  are  always  discouraged,  being  dila- 
tory and  not  going  to  the  merits  of  the  action. 

The  only  reported  case  I  have  been  able  to 
find  on  the  question  is  Lyde  v.  Heale,  Prac.  Reg. 
of  C.  P.,  21,  decided  Easter  Term,  12  Geo.  I. 
The  defendant  pleaded  in  abatement  another 
action  pending,  and,  in  setting  out  the  record, 
instead  of  saying  nonfuit  culpabilis  per  mtium 
scriptoris,  it  was  said  nonfuit  capitalis.  A  mo- 
tion to  amend  was  denied,  because,  as  appears 
from  the  argument  of  counsel,  a  matter  in  abate- 
ment must  be  pleaded  without  an  imparlance, 
and  an  amendment  is  in  the  nature  of  an  im- 
parlance. 

74*]  *Most  treatises  on  practice  have  said 
that  pleas  in  abatement  are  not  amendable.  1 
Crompt.,  127  ;  1  Sell.,  275  ;  2  Archb.,  239;  1 
Dunl.,  441,  442.  Our  Revised  Statutes  declare, 
in  broad  terms,  that  the  court  shall  have  power 
to  amend  any  process,  pleading  or  proceeding, 
either  in  form  or  substance,  for  the  further- 
ance of  justice,  &c.  This  was  not  intended,  I 
apprehend,  to  change  the  practice  which  be- 
fore was  usual  as  to  amendments. 

The  motion  must,  therefore,  be' denied,  but  with- 
out costs. 

Cited  in-1  Hill,  839 :  53  Barb.,  527  ;  31  How.  Pr., 
167  ;  35  How.  Pr.,  334 ;  5  Rob.,  622 ;  4  Daly,  497. 


POTTER 

v. 
ETZANDTERWILLIGER.Administrators.&c. 

Suits  against  Administrators  and  Executors  — 
Costs  Recoverable,  When. 

Costs  cannot  be  recovered  in  a  suit  ag-ainst  execu- 
tors and  administrators,  unless  it  be  made  to  appear 
that  the  demand  on  which  the  action  was  founded 
was  presented  within  the  time  prescribed  by  stat- 
ute, and  that  its  payment  was  unreasonably  resisted 
or  neglected,  or  that  the  defendants  refused  to  refer 
the  same  according1  to  the  provisions  of  the  statute. 

Where  there  is  a  trial,  the  facts  relied  on  to  entitle 
the  party  to  costs  must  be  certified  by  the  circuit 
judtre.  In  cases  of  cognovit  and  default  they  must 
be  shown  on  a  special  application  to  the  court  by 
motion  founded  on  affidavit. 

.  Citations—  2  R.  S.,  90;  sec.  41;  778,  sec,  12;  613,  sees. 
4,  5  ;  89,  sec.  37  ;  90,  sec.  41. 


against  administrators.     This  was  an 
action  on  a  promissory  note  given  by  the 
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intestate.  The  suit  was  commenced  by  the  filing 
and  service  of  a  declaration  in  the  month  of 
Feb.,  last.  The  defendants  appeared  and  put 
in  a  plea  of  the  general  issue,  and  subjoined 
thereto  a  notice  of  special  matter.  Mar.  12  the 
plaintiff  noticed  the  cause  for  trial,  at  the  On- 
ondaga  Circuit,  on  the  third  Monday  of  Apr. 
then  next.  Apr.  3  the  defendants  gave  a  relicta 
and  cognovit,  which,  Apr.  20,  the  plaintiff  filed 
and  entered  rule  for  judgment,  and  'served  a 
bill  of  costs  and  gave  notice  of  taxation  for 
May  7,  before  the  clerk  at  Utica.  The  defend- 
ants resisted  the  taxation,  insisting  that  they 
were  not  liable  to  costs,  and  the  clerk  decided 
that  they  were  not  liable,  and  refused  to  tax 
the  costs.  A  motion  was  now  made  directing 
the  clerk  to  tax  the  plaintiff's  bill. 
*Mr.  F.  G.  Jewett,  for  the  plaintiff.  [*75 
Mr.  T.  Ross,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is  whether  the  plaintiff  is  entitled  to  costs, 
and  this  depends  upon  the  provisions  of  the  Re- 
vised Statutes.  It  is  declared  that  costs  shall 
not  be  recovered  in  any  suit  at  law  against  ex- 
ecutors or  administrators,  unless  it  appear  that 
the  demand  on  which  the  action  was  founded 
was  presented  within  six  months  after  notice 
by  the  executor  or  administrator  requiring  all 
persons  having  claims  against  the  deceased  ta 
exhibit  the  same;  that  its  payment  was  unrea- 
sonably resisted  or  neglected,  or  that  the  de- 
fendant refused  to  refer  the  same  pursuant  to 
the  provisions  of  the  statutes.  2  R.  S.,  90,  sec. 
41.  This  is  the  rule  of  law  in  relation  to  costs 
as  to  executors  and  administrators,  and  must 
prevail  unless  subsequent  enactments  are  in- 
consistent with  it.  2  R.  S. ,  778,  sec.  12. 

It  is  contended  that  there  are  subsequent  en- 
actments inconsistent  with  the  provision  above 
referred  to;  and  sections  4  and  5  of  page  613- 
of  the  second  volume  are  cited  to  show  the  in- 
consistency. These  sections  contain  the  gen- 
eral provisions  that  in  all  personal  action* 
where  the  plaintiff  recovers  above  $50, he  shall 
recover  C.  P.  costs,  and  where  the  recovery 
exceeds  $250,  he  shall  recover  Supreme  Court 
costs.  I  perceive  no  repugnance  in  these  pro- 
visions. The  latter  sections  declare  the  gen- 
xal  law,  and  the  section  first  quoted  must  be 
;onsidered  an  exception  to  the  general  rule,  be- 
ing in  favor  of  those  sued  in  auter  droit. 

;t  is  said  that  the  rule  prescribed  in  section 
41  of  page  90  is  not  applicable  to  the  case  of  a, 
judgment  by  confession,  as  it  evidently  applies 
only  where  a  trial  has  been  had,  the  law  re- 
quiring the  facts  to  be  certified  by  the  judge 
who  tried  the  cause;  the  answer  to  which  seems 
o  me  to  be,  that  the  facts  are  to  come  before 
,he  court  upon  such  certificate  where  there  has 
3een  a  trial  :  but  in  other  cases  not  provided 
'or,  the  facts  must  be  ascertained  according  to- 
the  ordinary  practice  of  the  court.  It  is  argued, 
also,  that  the  statutes,  p.  89,  sec.  37,  recog- 
nize the  liability  of  executors  and  administra- 
,ors  to  pay  *costs,  that  section  authoriz-  [*7O 
ng  costs  to  be  adjudged  against  them  upon  & 
reference;  but  it  will  be  seen  that  the  court  is 
o  adjudge  costs,  as  in  actions  against  execu- 
ors,  evidently  referring  to  the  general  rulees- 
ablishing  their  liability  in  section  41. 

I  have  no  hesitation,  therefore,  in  saying  that 
he  clerk  decided  correctly  in  refusing  to  tax 
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costs.  The  party  claiming  costs  against  exec- 
utors or  administrators  must  show  himself  en- 
titled, by  proving  that  he  presented  his  demand 
in  due  season,  and  that  the  defendants  were 
guilty  of  a  violation  of  their  duty,  either  by 
unreasonably  resisting  or  neglecting  its  pay- 
ment, or  by  refusing  to  refer  the  same.  It  is 
not  pretended  that  in  this  case  any  unreason- 
able resistance  or  neglect  is  chargeable  upon 
the  defendants. 

The  motion  for  retaxation  must,  therefore,  be 
•denied,  with  costs. 

Cited  in-7  Wend.,  528;  9  Wend.,  448:  12  Wend.,  a55 
12  Wend.,  457 ;  22  Wend.,  573 ;  6  Hill,  389,  395 ;  88  N 
Y.,  509 ;  6  How.  Pr.,  79;  12  How.  Pr.,  302. 


PAUL  v.  GRAVES. 

f  leading  and  Practice — Cause  of  Action  Accru- 
ing in  Vacation. 

Where  a  suit  is  commenced  by  the  filing  of  a  dec- 
laration In  the  clerk's  office,  &c..  in  a  case  where  the 
•cause  of  action  accrues  in  vacation,  and  the  decla- 
ration is  filed  before  the  next  term,  the  declaration 
must  be  entitled  specially  as  of  the  preceding  term, 
.as,  for  instance,  "Of  January  Term,  to  wit :  the 
thirteenth  day  of  March,  in  the  Term  of  January.in 
the  year,"  &c. 

"ENTITLING  of  narr.  The  cause  of  action 
J-J  in  this  case  arose  on  a  promissory  note 
due  in  Feb.,  1830.  The  suit  was  commenced 
by  filing  a  declaration  in  the  office  of  one  of  the 
clerks  of  the  court,  in  pursuance  of  the  Statute, 
2  R.  L.,347,  sec.  1,  on  Mar.  13,  1830.  The  dec- 
laration was  entitled,  "  As  of  January  Term, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty."  The  defendant  put  in 
two  special  pleas,  to  one  of  which  the  plaintiff 
demurred;  the  defendant  joined  in  demurrer, 
and  the  cause  was  noticed  for  argument  at  the 
July  Term,  but  was  not  argued.  In  the  de- 
murrer book  served,  the  plaintiff  inserted  a 
memorandum,  in  these  words:  "Otsego  County, 
•88.  Be  it  remembered,  that  on  the  thirteenth 
77*]  day  of  Mar. ,  in  the  year  of  our  Lord  *one 
thousand  eight  hundred  and  thirty, in  vacation, 
Cornelius  M.  Paul  brought  into  the  office  of  the 
•clerk  of  this  court,  kept  by  T.  H.  Hubbard, 
Esquire,  in  the  Village  of  Utica,  his  certain 
declaration,  as  the  commencement  of  his  suit 
against  Ezra  Graves,  and  filed  the  same  in  the 
said  clerk's  office,  as  of  January  Term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  according  to  the  practice  of  the 
court  and  in  pursuance  of  the  Revised  Statutes 
in  such  case  made  and  provided,  which  said 
declaration  follows  in  these  words,  that  is  to 
say."  A  motion  was  now  made  to  strike  out 
of  the  memorandum  the  special  clause  stating 
the  filing  of  the  declaration  on  Mar,  18,  1830, 
and  making  it  general,  as  of  January  Term, 
1830. 

Mr.  A.  Osborn,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiff.  The  dec- 
laration must  be  entitled  of  some  term,  and 
when  filed  in  vacation,  it  must  necessarily  be 
as  of  the  preceding  term.  It  cannot  be  special 
as  of  a  particular  day,  as  when  the  cause  of  ac- 
tion arises  in  term,  because  it  would  be  incon- 
gruous to  say,  "  Of  January  Term,  that  is  to 
say,  the  18th  day  of  March,  in  the  Term  of 
January,  &c.,"  when  Mar.  is  not  term  time,  but 
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is  in  vacation.  In  analogy  to  the  filing  of  a  bill 
against  an  attorney  or  other  officer  of  the  court, 
the  declaration,  though  filed  in  vacation,  may 
be  entitled  as  of  the  preceding  term.  Pleas  and 
subsequent  pleadings  in  a  cause,  although  re- 
ceived in  vacation,  are  always  entered  on  the 
record  as  of  the  preceding  term;  so  a  judgment 
by  confession,  entered  in  vacation,  is  in  like 
manner  entered  on  the  roll. 

The  special,  entry  in  the  memorandum,  if 
warranted  by  the  fact,  is  proper,  and,  indeed, 
absolutely  necessary  to  prevent  the  defendant 
from  alleging  that  the  suit  was  commenced  be- 
fore the  cause  of  action  accrued.  There  is  no 
necessity  of  specially  entitling  the  declaration; 
for  if  the  suit  is  prematurely  brought,  the  de- 
fendant may  show  the  fact  in  pleading,  in  like 
manner  as  a  plaintiff  may  show  the  true  time 
of  issuing  a  writ  to  be  subsequent  to  the  teste. 

*  By  the  Court,  Marcy,  J.  It  appears  [*78 
to  me  indispensable  that  the  declaration  should 
be  entitled  specially,  as  when  the  cause  of  ac- 
tion accrues  on  a  particular  day  in  term,  not- 
withstanding that  it  be  filed  in  vacation  ;  and 
although  it  may  seem  incongruous  to  entitle  a 
declaration  as  of  a  particular  day  in  term,  when 
in  fact  the  day  of  the  filing  is  not  in  term,  yet 
to  preserve  the  regularity  of  legal  proceedings, 
and  at  the  same  time  carry  into  effect  the  pro- 
visions of  the  Revised  Statutes  on  this  subject, 
such  course  is  unavoidable.  Where,  therefore, 
as  in  this  case,  the  cause  of  action  accrues  in 
vacation,  and  the  declaration  is  filed  before  the 
next  term,  it  should  be  entitled  as  of  the  pre- 
ceding term  ;  as,  for  instance,  "  Of  January 
Term,  to  wit:  the  thirteenth  day  of  March,  in 
the  Term  of  January,  in  the  year,  &c."  Un- 
less this  course  be  adopted,  the  consequence 
will  be  that  the  record,  when  made  up,  will  on 
its  face  be  erroneous  ;  it  will  purport  to  be  a 
record  in  a  suit  commenced  previous  to  the 
cause  of  action  accruing;  and  although  the  time 
and  manner  of  the  commencement  of  the  suit 
might  be  shown  by  alleging  diminution  and  ob- 
taining the  proceedings  to  be  certified  by  cer- 
tiorari,&t\\\  it  is  preferable  that  the  course  which 
has  been  suggested  should  be  adopted.  It  is 
the  duty  of  the  court  to  frame  its  practice  in 
conformity  to  the  provisions  of  the  statutes.and 
we  have  concluded  to  adopt  in  this  particular 
the  form  above  suggested.  As  the  practice  on 
this  point  has  hitherto  not  been  settled,  the  mo- 
tion in  this  case  is  denied,  and  tlie  plaintiff 'is per- 
mitted to  amend  without  costs. 

Cited  in— 9  Wend.,  284 ;  12  Wend.,  588 ;  18  Wend., 
535 ;  2  Hill,  414. 


BATES  v.  LOOMIS. 

Costs. 

On  a  motion  to  the  court,  if  the  party  asks  in  his 
notice  for  greater  or  other  relief  than  that  to  which 
he  is  entitled,  although  his  motion  be  granted  in 
part,  he  will  not  be  allowed  costs. 

QUESTION  of  costs  of  non-enumerated  mo- 
tion. The  defendant  gave  notice  of  his  in- 
tention to  move  this  court  to  set  aside  the  de- 
fault entered  in  this  case  for  not  pleading,  and 
all  subsequent  proceedings  for  irregularity.  It 
appeared  on  examining  *the  case  that  [*79 
the  default  was  regularly  entered,  but  that  the 
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subsequent  proceedings  were  irregular.  The 
defendant's  counsel  said  hewaivedthat  part  of 
the  application  which  related  to  the  default, 
and  asked  that  the  subsequent  proceedings  be 
set  aside  with  costs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  J.  Edwards,  for  plaintiff. 

By  the  Court,  Marcy,  /. .  The  proceedings 
subsequent  to  the  default  must  beset  aside.but 
no  costs  to  be  paid  by  the  plaintiff.  By  asking 
for  greater  and  other  relief  than  he  was  en- 
titled to,  the  defendant  compelled  the  plaintiff 
to  come  into  court,  to  resist  the  motion,  and 
he  has  done  so  successfully  a%  to  part  of  it.  In 
ordinary  cases,  where  a  motion  is  successfully 
resisted",  the  party  opposing  is  entitled  to  costs; 
but  here,  the  party  moving  succeeding  in  part 
of  his  motion,  would  be  entitled  to  costs  but 
for  the  right  of  his  adversary  to  costs.  As 
both  parties,  therefore,  are  entitled  to  costs, in- 
stead of  directing  a  set-off  of  one  bill  against 
the  other,  the  practice  of  the  court  is  to  allow 
costs  to  neither  party.  The  waiving  of  the  mo- 
tion as  to  the  default,  on  the  hearing,  does  not 
change  the  rights  of  the  parties. 

Cited  in— 2  Abb.  Pr.,  - 
Pr.,  340;  2  Co.  R.,  29. 


I ;  4  How.  Pr.,  31 ;  5  How. 


BENNET  e.  DODD. 

A  recognizance  in  error  to  remove  a  cause  into  the 
Supreme  Court  is  good,  taken  before  any  judge  of 
the  C.  P. 

Citation— 2  R.  L.,  149. 

fPRIAL  by  record.  This  was  an  action  of  debt 
J-  on  recognizance  of  bail  in  error.  The  dec- 
laration stated  a  judgment  in  the  Washington 
C.  P.,  in  favor  of  the  plaintiff  against  J.  D. ; 
that  afterwards  the  defendant  in  this  cause, 
together  with  two  other  persons,  entered  into 
a  recognizance  before  the  Hon.  John  Baker, 
one  of  the  judges  of  the  Washington  C.  P., 
whereby  they  severally  acknowledged  them- 
selves indebted  to  the  plaintiff  in  this  cause  in 
the  sum  of  $150,  conditioned  for  the  prosecu- 
8O*]  tion  of  a  writ  of  error,  *and  on  affirm- 
ance of  the  judgment  to  pay  the  debt,  dam- 
ages and  costs,  and  costs  and  damages  of  de- 
lay of  execution  ;  which  recognizance  it  was 
averred  the  judge  subsequently  brought  into 
court  to  be  enrolled,  and  it  was  accordingly 
enrolled.  The  declaration  thenstated  an  af- 
firmance of  the  judgment,  &c.  The  defendant 
pleaded  nul  tiel  record  as  to  the  judgments  and 
the  recognizance,  on  which  issue  was  joined, 
and  the  records  were  now  brought  into  court. 

Mr.  S.  Stevens,  for  the  defendant,  ob- 
jected that  the  recognizance  was  void  because 
not  taken  in  court  or  before  an  officer  author- 
ized to  take  it  in  vacation.  The  Act  Concern- 
ing Writs  of  Error,  1  R.  L:,  143,  contemplates 
that  the  recognizance  shall  be  taken  in  the 
court  in  which  the  judgment  is  given  ;  and 
though  by  a  subsequent  Act,  2  R.  L.,  149,  the 
first  judge  of  a  Court  of  C.  P.  or  any  other 
judge  of  such  court  of  the  degree  of  counsel, 
is  authorized  to  do  certain  acts  in  vacation,  it 
is  not  averred  that  Judge  Baker  was  either  first 
judge,  or  of  the  degree  of  counsel. 
WEND  5. 


Mr.  M.  T.  Reynolds,  for  plaintiff.insisted 
that  the  validity  of  the  recognizance  was  not 
inquirable  into  on  the  issue  joined  in  this  cause; 
for  aught  that  appeared,  Judge  Baker  might 
be  of  the  degree  of  counsel. 

By  the  Court,  Marcy,  J.  It  is  admitted  that 
the  recognizance  would  be  good  if  taken  be- 
fore the  first  judge  of  the  Washington  C.  P. 
or  any  other  judge  of  the  degree  of  counsel.  If 
so  it  is  good,  taken  before  any  judge  of  such 
court,  though  he  be  not  first  judge,  or  of  the 
degree  of  counsel.  The  statute  referred  to  in 
2  R.  L.,  149,  does  not  confer  the  power  of  tak- 
ing recognizances  of  bail,  either  special  bail  or 
bail  in  error.  The  authority  must,  therefore,  be 
looked  for  in  the  incidental  powers  of  a  judge 
of  the  court  of  record.  The  recognizance  is  a 
record  of  a  domestic  tribunal,  and  as  such  im- 
ports absolute  verity,  and  will  be  so  considered. 
If  on  the  face  of  the  record  it  was  discovered 
to  be  a  mere  nullity,  as  if  taken  before  an  of- 
ficer not  authorized  to  take  it,  it  would  be 
treated  accordingly.  Such,  however,  is  not  the 
case  here. 

The  plaintiff  is  entitled  to  judgment. 


*SMITH  v.  CASTLERS. 
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Action  for  Trespass  on  Lands — Costs. 

In  an  action  for  trespass  on  lands  and  carrying 
away  timber,  commenced  previous  but  determined 
subsequent  to  the  revised  laws  going  into  effect,  the 
plaintiff,  though  entitled  to  judgment  for  treble  the 
amount  found  by  the  jury,  can  recover  single  costs 
only. 

Citations— 1  R.  L.,  525,  sec.  29 ;  14  Johns.,  328 ;  2  R. 
S.,  616,  sec.  23 ;  779,  sec.  5. 

TVTOTION  for  treble  damages  and  treble  costs. 
JaL  In  an  action  for  trespass  on  lands  and  tak- 
ing and  carrying  away  timber,  the  jury  found 
the  value  of  the  timber  taken  to  be  $67,  and 
found  a  verdict  for  that  amount.  The  judge 
certified  that  on  the  trial  of  the  cause,  the 
title  of  the  plaintiff  to  the  lands  entered  upon 
came  in  question  ;  that  the  lands  were  not  in 
the  actual  possession  of  the  plaintiff,  and  he 
was  required  by  the  defendant  on  the  trial  to 
prove  his  title  to  the  same.  The  suit  was  com- 
menced previous  to  Jan.  1,  1830.  A  motion 
was  now  made  to  treble  the  damages,  and  that 
the  plaintiff  be  allowed  treble  costs. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  T.  Jenkins,  for  defendant. 

By  the  Court,  Marcy,  «7.  Under  the  Stat- 
ute giving  treble  the  value  of  the  timber  car- 
ried off  of  land,  1  R.  L.,  525,  sec.  29,  it  was 
held  that  the  plaintiff  was  entitled  to  treble 
costs  as  well  as  to  treble  damages.  14  Johns., 
328.  By  the  Revised  Statutes,  however,  it  is 
declared  that  whenever  by  the  provisions  of 
any  statute  a  plaintiff  shall  be  entitled  to  re- 
cover double  or  treble  the  damages  assessed  by 
a  jury,  if  such  damages  so  doubled  or  trebled, 
as  the  case  may  be,  entitle  him  to  recover  costs, 
he  shall  recover  single  costs  only,  except  in 
cases  specially  provided  for  by  law.  2  R.  S. , 
616,  sec.  23.  The  right  of  the  plaintiff  to  costs 
must  be  governed  by  the  provisions  of  the  Re- 
vised Statutes,  which  in  a  case  like  the  present 
give  single  costs  only.  The  saving  in  the  Re- 
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pealing  Act  of  182«,  2  R.  S.,  779,  sec.  5,  of 
rights  accrued  or  established,  does  not  entitle 
the  plaintiff  to  treble  costs,  as  his  right  to  costs 
did  not  accrue  until  after  those  statutes  had 
gone  into  operation. 

Tlie  damages,  therefore,  must  be  trebled,  but 
the  plaintiff  is  entitled  to  only  single  costs.. 

Cited  in— 9  Wend.,  495. 


82*] 


•ANONYMOUS. 

Special  Motions. 


If  a  special  motion  be  not  made  at  as  early  a  day 
as  with  ordinary  dilligence  it  can  be  presented,  an 
excuse  must  be  shown  for  the  laches,  notwithstand- 
ing the  frequent  recurrence  of  special  motion  days: 
and  such  excuse  must  be  shown  by  affidavit  and 
served  on  the  opposite  party; 

A  QUESTION  arose,  whether  under  the  new 
organization  of  the  business  of  the  court, 
allowing  special  motion  days  twice  in  each 
month,  parties  would  be  held  to  the  same  prac- 
tice which  has  heretofore  prevailed,  requiring 
special  motions  to  be  made  at  the  earliest  day 
after  the  occurring  of  an  irregularity  or  the 
happening  of  an  event  rendering  an  applica- 
tion to  the  court  necessary. 

Mr.  Justice  Marcy  said,  that  though  the 
court  would  be  more  indulgent  than  formerly 
in  consequence  of  the  frequent  opportunities 
afforded  for  the  dispatch  of  business  of  this 
kind,  still,  as  they  were  desirous  to  prevent  the 
accumulation  of  it,  they  would  require  an  ex- 
cuse to  be  shown  if  motions  were  not  made  at 
as  early  a  day  as  they  might  with  ordinary  dili- 
gence have  been  presented ;  which  excuse 
must  be  shown  by  affidavit,  and  served  on  the 
opposite  party. 
Cited  in— i  How.  Pr.,  30. 


ANONYMOUS. 

Service  on  Agent. 

Service  of  papers  on  an  agent  is  good,  where  the 
attorneys  for  the  adverse  parties  reside  in  different 
counties,  although  their  residence  is  within  40  miles 
of  each  other. 

A  QUESTION  arose  as  to  the  construction 
of  the  eighth  rule  of  Jan.  1,  1830,  whether 
a  service  of  papers  on  an  agent  was  good, 
where  the  attorneys  for  the  adverse  parties  re- 
sided within  40  miles  of  each  other,  but  not  in 
the  same  county. 

Mr.  Justice  Marcy  said,  that  though  there 
might  be  doubt  whether  such  service  would  be 
good,  according  to  a  strict  interpretation  of 
the  rule,  yet  that  the  court  would  hold  it  good. 
83*]  *The  facility  of  communication  between 
attorneys  residing  in  different  counties  being 
so  much  less,  than  where  they  reside  in  the 
same  county,  the  convenience  of  parties  re- 
quired that  service  on  agents  in  such  cases 
should  be  holden  good,  and  such  construction 
would  accordingly  be  given  to  the  rule. 


JACKSON,  ex  dem.  ROGERS,  v.  LEQGETT. 

Several  Causes  in  Name  of  Same  Party— Non- 
suit. 

Where  there  are  several  causes  In  the  name  of 
the  same  party  against    several  defendants,   in 
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which  the  question  is  the  same,  and  the  evidence  is- 
the  same,  and  one  is  tried  and  the  plaintiff  nonsuit- 
ed, who  presents  a  bill  of  exceptions,  and  refuses  to 
try  the  other  causes,  the  defendants  in  the  other 
causes  are  entitled  to  judgment  as  in  case  of  non- 
suit, unless  the  plaintiff  pays  the  costs  of  the  cir- 
cuit, and  stipulates  that  the  causes  remaining  un- 
tried shall  abide  the  event  of  the  cause  tried. 

Citation— 2  Wend.,  284. 

MOTION  lor  judgment  as  in  case  of  non- 
suit. This  cause  and  another  on  the  de- 
mise of  the  same  lessor,  were  noticed  for  trial 
at  the  last  Saratoga  Circuit,  and  not  tried  ;  the 
plaintiff  having  before  stipulated,  the  defend- 
ants now  asked  fgr  judgment  as  in  case  of  non- 
suit. In  resistance  of  the  motion,  it  was  shown 
that  a  third  cause  depending  on  the  same  facts 
and  principles  of  law  had  been  tried,  the 
plaintiff  nonsuited,  and  a  bill  of  exceptions 
tendered  ;  and  that  the  defendants  in  the  other 
causes  were  told  that  the  same  would  not  be 
tried  and  informed  of  the  intention  or'  the  plaint- 
iff s  to  apply  to  set  aside  the  nonsuit,  and  it  was 
insisted  that  until  the  determination  of  the 
question  raised  by  the  bill  of  exceptions,  the 
plaintiff  was  not  bound  to  proceed  in  these 
causes.  In  answer  to  which  it  was  said,  that 
to  enable  the  plaintiff  to  avail  himself  of  such 
objection,  he  should  have  paid  the  costs  of  the 
circuit,  and  stipulated  that  the  causes  remain- 
ing untried  should  abide  the  event  of  the  cause 
tried. 

Mr.  J.  Mandeville,  for  defendant. 

Mr.  J.  Ii.  Viele,  for  plaintiff. 

*By  the  Court,  Marcy,  J.  The  de-  [*84r 
fendant  is  entitled  to  the  effect  of  this  motion, 
unless  the  plaintiff  pays  the  costs  of  the  same 
and  of  the  circuit,  and  stipulates  that  this  cause 
shall  abide  the  event  of  the  cause  tried.  Such 
was  the  order  made  in  Brant  v.  Fowler,  2 
Wend..  284.  From  some  expressions  in  the 
opinion  as  stated  in  the  report  of  that  case,  it 
would  seem  that  it  was  intimated  that  the 
plaintiff  therein  was  entitled  to  stipulate  to  try 
his  cause  at  the  next  circuit,  but  such  was  not 
the  disposition  made  of  the  motion. 


BORST  v.  GRIFFIN. 

Time  of  Pleading. 

A  declaration  in  ejectment  may  be  filed  at  any 
time  during  a  term,  and  the  notice  to  appear,  need 
not  be  for  a  day  in  the  first  two  weeks. 

When  the  twentieth  day  of  the  rule  to  plead  hap- 
pens on  a  Sunday,  the  defendant  has  the  whole  of 
the  next  day  to  plead  in. 

MOTION  to  set  aside  proceedings  for  ir- 
regularity. This  is  an  action  of  eject- 
ment to  recover  dower  in  pursuance  of  the 
provisions  of  the  Revised  Statutes,  2  R.  S., 
303,  304.  The  notice  subjoined  to  the  decla- 
ration stated  that  the  declaration  would  be  filed 
May  24,  which  was  the  twenty-second  day  of 
term.  The  default  of  the  defendant  was  en- 
tered on  Monday,  June  14.  The  defendant  in- 
sisted that  the  declaration  in  this  case  was  in 
the  nature  of  process,  and  therefore  ought  to 
have  been  made  returnable  within  the  first  two 


NOTE.— Computat ion  of  lime— Sunday.  See  People 
v.  Luther,  1  Wend.,  42,  note,  and  other  notes  there 
cited. 

WEND.  5. 
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•weeks  of  term,  and  that  June  13,  being  Sunday 
the  default  was  prematurely  entered  June  14. 

Mr.  J.  McKown,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  ihe  Court,  Marcy,  J.  The  declaration 
in  this  case  is  in  the  nature  of  process,  but  is 
Dot  process  within  the  meaning  of  the  statute 
referred  to,  requiring  process  to  be  made  re- 
turnable within  the  first  two  weeks  of  term  ; 
the  statue  speaking  of  the  issuing,  teste  and  re- 
turn of  process,  which  language  is  applicable 
only  to  writs.  The  default,  however,  was 
prematurely  entered,  and  ihe  motion  is,  there- 
fore, granted. 

Cited  in-3  How.  Pr.,  54  ;  62  How.,  Pr.,  278 ;  64 
How.  Pr.,  510  ;  4  E.  D.  S.,  284 ;  45  Mo.,  313. 
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FLETCHER. 

Right  of  Surety  of  a  Surety  who  pays  Princi- 
pal's Debt  to  be  Substituted  for  Creditor — 
Promissory  Note  as  Payment. 

A  promissory  note  taken  by  express  agreement 
in  payment  of  a  judgment  is  an  extinguishment  of 
the  precedent  debt. 

A  surety,  who  pays  the  debt  of  his  principal,  is 
entitled  to  be  substituted  in  the  place  of  the  credit- 
or, as  to  all  the  means  possessed  by  him  to  enforce 
payment  against  the  principal  debtor ;  but  the  sure- 
ty of  a  surety,  though  compelled  to  pay  the  credit- 
or, is  not  entitled  to  be  substituted  in  the  place  of 
such  creditor  for  the  purpose  of  enforcing  the  pay- 
ment against  the  principal  debtor,  if  such  debtor 
has  paid  his  immediate  surety. 

Citations— 8  Johns.,  202;  2  Esp.,  571 ;  5  Mass.,  299 ; 
5  Johns.,  68  ;  10  Johns.,  524. 

MOTION  to  set  aside  an  execution  on  the 
ground  of  the  judgment,  having  been  paid. 
In  Dec.,  1827,  C.  Adams  became  the  indorser 
of  a  note  of  $500  made  by  the  defendant,  which 
was  discounted  at  the  N.  Y.  State  Bank.  The 
note,  when  due,  not  being  paid,  the  maker  and 
indorser  were  sued,  and  separate  judgments 
obtained  against  them,  in  Aug.,  1828.  The 
amount  of  the  judgment  against  the  maker, 
the  defendant  in  this  cause,  was  $548.18  ;  on 
which  the  execution  now  sought  to  be  set 
aside  was  issued.  In  Oct.,  1828,  Adams  ap- 
plied to  the  attorney  of  the  Bank,  and  inquired 
whether,  if  he  could  procure  the  note  of  Ros- 
well  Reed,  the  plaintiffs  would  accept  it  in  pay- 
ment of  the  judgments  against  him  and  Fletch- 
er ;  and  receiving  an  assurance  that  such  note 
would  be  accepted,  he  shortly  after  presented 
to  the  attorney  of  the  bank  a  joint  and  several 
note  of  himself  and  Reed  for  the  sum  of  $600, 
dated  Nov.  1,  1828,  payable  in  six  months, 

NOTE. — 1.  Negotiable  Paper— Payment  by  Note — 
Delivery  of  Note  is  nnt  generally  payment  of  precedent 
debt,  unless  circumstances  show  that  such  was  the 
intention  of  the  parties.  See,  Whitbeck  v.  VanNess, 
11  Johns.,  365,  note ;  Murray  v.  Gouverneur,  2  Johns. 
Cas.,  438,  note ;  Herring  v.  Sanger,  3  Johns.  Gas.,  71, 
note. 

A  Bill  or  Note  taken  in  payment  through  fraudu- 
lent representations  as  to  the  solvency  of  the  parties 
to  it,  does  not  discharge  the  original  cause  of  action. 
Pierce  v.  Drake,  15  Johns.,  475,  note.  See,  also,  Aber- 
combie  v.  Moseley,  9  Port.  (Ala.),  145 ;  Slocumb  v. 
Holmes,  2  Miss.  (1  How.),  139 ;  Coal  v.  Hall,  5  Mo., 
59  ;  Comstock  v.  Smith,  14  Me.,  202:  Newell  v.  Hus- 
sey,  18  Me.,  249 ;  Pope  v.  Tunstall,  2  Ark.,  209 ;  Wat- 
son v.  Owens,  1  Rich.  (8.  C.),  Ill ;  Ilsley  v.  Jewett,  2 
Met.  (Mass.),  168;  Maynard  v.  Johnson,  4  Ala.,  116; 
Mooring  v.  Mobile  Marine  Ins.  Co.,  17  Ala.,  254. 
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which  the  attorney  delivered  to  the  cashier  of 
the  Bank  ;  the  note  was  discounted,  and  the 
amount  due  on  the  above  judgment  was  re- 
tained by  the  Bank,  and  the  balance  was  paid 
to  Adams.  The  $600  note  not  being  paid,  a 
suit  was  commenced  upon  it,  the  writ  being  is- 
sued July  29,  1829,  and  made  returnable  at  the 
August  Term  following  ;  Reed  alone  was  ar- 
rested, and  on  Aug.  18,  he  paid  the  amount 
due  on  the  note,  together  with  the  costs.  At 
the  time  of  the  payment  of  the  money  it  was 
agreed  by  the  attorney  and  cashier  of  the  Bank 
that  Reed  should  have  the  benefit  of  the  judg- 
ments against  the  defendant  and  Adams. 
June  15,  1830,  the  sheriff  of  Saratoga  called  on 
the  defendant  with  an  execution  in  the  above 
*cause,  directing  the  levy  of  the  whole  [*86 
amount  of  the  judgment ;  which  execution 
was  issued  at  the  request  and  by  the  direction 
of  Reed. 

The  defendant  made  affidavit  that  after  the 
commencement  of  the  suits  against  him  and 
Adams  on  the  note  of  Dec.,  1827,  he  from  time 
to  time  made  payment  to  Adams,  to  be  applied 
to  the  discharge  of  that  note,  and  that  July  28, 
1829,  he  made  a  final  settlement  with  Adams, 
who  pretended  that  he  had  been  obliged  to  pay 
the  whole  amount  of  the  judgment  against  him 
on  execution,  and  paid  the  balance  due,  and 
received  from  him  a  release  and  an  indemnity 
against  all  liabilities  on  account  of  the  said 
note.  Adams  was  then  reputed  to  be  in  good 
circumstances,  but  has  since  become  insolvent. 
It  further  appeared  by  the  affidavit  of  the  at- 
torney of  the  defendant,  that  Reed  was  pres- 
ent at  the  time  and  place  of  the  settlement  be- 
tween the  defendant  and  Adams,  and  received 
a  conveyance  of  a  certain  farm  from  the  de- 
fendant, and  the  attorney  expressed  his  belief 
that  Reed  must  have  known  that  Adams  then 
claimed  to  have  paid  the  judgment  against 
him,  and  that  such  claim  was  allowed  by  the 
defendant.  In  answer  to  which,  Reed  made 
affidavit  that  the  conveyance  taken  by  him 
was  a  release  of  the  equity  of  redemption  of 
certain  premises  mortgaged  by  the  defendant  to 
Adams,  which  mortgage  was  assigned  to  him, 
and  denied  all  knowledge  of  any  allegations  by 
Adams,  that  he  had  paid  such  judgment.  Reed 
is  the  father  in  law  of  Adams. 

On  this  state  of  facts,  a  motion  was  made  to 
set  aside  the  execution. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  P.  S.  Parker,  for  the  plaintiff. 

By  the  Court,  Marcy,  J.  Reed,  who  claims 
the  right  to  enforce  the  judgment  in  the  above 
cause,  must  claim  such  right  either  on  the 
ground  of  a  purchase  or  on  the  principle  that 
he  is  entitled  to  be  substituted  in  the  place  of 
the  plaintiff  as  the  surety  of  their  debtor,  he 
having  paid  the  debt. 

*He  is  not  the  bonafide  assignee  of  the  [*87 
judgment.  I  think  the  facts  show  that  the 
judgment  was  paid  before  he  paid  the  debt  of 
his  principal.  In  some  cases,  the  giving  of  ne- 
gotiable paper  is  equivalent  to  the  payment  of 
money.  8  Johns. ,  202.  In  the  case  of  Barclay 
v.  Gooch,  2  Esp.,  571,  the  plaintiffs  were  secu- 
rity for  the  defendant  for  money  that  he  held 
belonging  to  third  persons.  The  defendant 
failed,  and  the  plaintiffs  were  called  on  as  sure- 
ties to  pay  and  gave  their  note  with  interest. 
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This  was  ruled  at  the  circuit  by  Ld.  Kenyon 
to  be  a  payment  to  Gooch's  creditors,  and  the 
plaintiffs  were  allowed  to  maintain  an  action 
against  him  for  money  paid  by  them  for  his 
use.  Ch.  J.  Parsons  remarks,  in  the  case  of 
Thacher  v.  Dinsmore,  5  Mass.,  299,  that  it  has 
long  been  settled  as  law  in  that  State,  that  a 
negotiable  note,  given  in  consideration  of  a 
simple  contract  debt  due,  is  a  discharge  of  the 
simple  contract.  The  doctrine,  as  laid  down  in 
these  decisions,  is  perhaps  a  little  broader  than 
that  which  has  been  adopted  in  this  State.  The 
rule  established  here  is,  that  negotiable  paper 
is  not  payment  of  a  pre-existing  debt,  unless  it 
is  expressly  agreed  to  be  accepted  as  such.  1 
take  the  law  to  be  that  it  is  payment,  if  ex- 
pressly agreed  to  be  accepted  as  such,  what- 
ever be  the  grade  of  the  pre  existing  debt. 

In  Tobey  v.  Barber,  5  Johns. ,  68,  a  note  was 
taken  for  rent  due  on  a  lease,  and  an  absolute 
receipt  of  the  payment  of  rent  indorsed  there- 
on. The  plaintiff  was  permitted  to  recover  in 
covenant  for  the  rent,  the  note  not  being  pay- 
ment. The  court  say  that  a  note,  either  of  a 
debtor  or  of  a  third  person,  for  a  pre-existing 
debt  is  no  payment,  unless  the  creditor  ex- 
pressly agree  to  take  it  as  payment,  and  to  run 
the  risk  of  its  being  paid,  or  unless  he  parts 
with  the  note,  or  is  guilty  of  laches  is  not  pre- 
senting it  for  payment  in  due  time.  No  dis- 
tinction was  taken  in  the  application  of  the 
rule  founded  on  the  character  of  the  previous 
debt,  whether  a  simple  contract  debt,  judg- 
ment, or  a  specialty  debt.  A  negotiable  note 
taken  by  express  agreement  in  payment  there- 
of by  the  creditor,  is  an  extinguishment  of 
such  previous  debt.  The  rule  that  I  have 
quoted  from  Tobey  v.  Barber,  is  laid  down  with 
great  caution.  It  is  there  stated  that  the  note 
88*]  must  *be  expressly  agreed  to  be  taken  as 
payment,  and  that  the  creditor  will  run  the 
risk  of  its  being  paid.  I  am  not  sure  that  this 
latter  member  of  the  sentence  varies  the  rule. 
If  the  paper  is  accepted  in  payment  by  an  ex- 
press agreement,  the  risk  01  payment  is  of 
course  on  him  who  takes  it. 

To  apply  this  doctrine  to  the  case  before  us: 
Was  the  note  drawn  by  Adams  and  Reed  taken 
in  payment?  It  is  explicitly  stated  in  the  affi- 
davit of  the  attorney  for  the  plaintiffs,  read  in 
opposition  to  this  motion,  that  after  the  re- 
covery of  the  judgment  in  this  case,  and  of 
another  judgment  for  the  same  demand  against 
Adams,  he  (Adams)  applied  to  know  whether, 
if  he  should  procure  Reed's  note,  it  would  be 
accepted  in  payment  of  the  two  judgments, 
and  the  attorney  assured  him  that  it  would  be 
so  accepted.  The  joint  note  of  Adamsand  Reed 
was  procured,  delivered  to  the  cashier  of  the 
plaintiffs,  discounted,  the  amount  due  on  the 
above  judgment  retained  by  them,  and  the  bal- 
ance paid  to  Adams.  Here  is  proof  of  an  ex- 
press agreement  to  take  the  note  in  payment ; 
it  is  in  fact  discounted,  and  the  avails  to  the 
amount  of  the  judgments  retained  by  the  plaint- 
iffs. This  note  was  not  paid  when  it  fell  due; 
Adams  and  Reed  were  prosecuted  on  it,  and 
Reed  paid  to  the  attorney  of  the  Bank  the  full 
amount  of  the  principal  of  the  note  with  in- 
terest and  costs;  and  then  it  was  agreed  by  the 
cashier  and  the  attorney  of  the  Bank  that  Reed 
should  have  the  benefit  of  the  above  judgment 
as  well  as  that  against  Adams.  Thus  it  appears, 
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that  in  addition  to  the  agreement  to  take  the 
note  in  payment,  appropriating  the  avails  of  it 
when  discounted  to  the  payment  of  the  judg- 
ment, the  note  has  in  fact  been  paid.  The 
plaintiffs  had  in  truth  no  valid  subsisting  judg- 
ment to  assign  to  Reed,  at  the  time  their  cash- 
ier and  attorney  agreed  to  give  him  the  benefit 
of  the  judgment  obtained  in  the  above  suit.  I 
am  of  opinion,  therefore,  that  Reed  has  no 
right  as  the  legal  assignee  of  the  Bank  to  en- 
force the  judgment.  His  right  was  not  sought 
to  be  enforced  so  much  in  the  character  of  an 
assignee,  as  that  of  a  surety  paying  the  debt  of 
his  principal;  and  in  that  character  he  claimed 
upon  a  principle  of  equity  to  succeed  to  the 
creditor's  rights  against  the  principal.  The 
case  of  Clason  v.  Morris,  10  Johns.,  524,  lays 
*down  a  very  salutary  rule  upon  this  [*8O 
subject,  which  I  shall  feel  every  inclination  to 
apply  to  every  case  to  which  it  is  fairly  appli- 
cable. 

A  surety  who  pays  a  debt  for  his  principal 
has  a  right  to  be  put  in  the  place  of  the  credit- 
or, and  to  avail  himself  of  every  means  pos- 
sessed by  the  creditor  to  enforce  payment 
against  the  principal.  Reed  was  not  the  surety 
of  Fletcher,  the  defendant  in  this  cause,  but  of 
Adams.  He  has  a  right  to  be  put  in  the  place 
of  the  Bank,  so  far  as  respected  their  means  to 
enforce  payment  against  Adams, but  not  against 
Fletcher.  By  the  relationship  of  principal  and 
surety  between  Adams  and  Reed,  and  the  pay- 
ment" of  the  debt  by  the  latter,  he  acquires  no 
right  to  assert  a  claim  against  Fletcher  that 
Adams,  his  principal,  could  not  have  asserted. 
I  do  not  mean  to  say,  that  if  Adams,  by  pay- 
ing the  plaintiffs,  could  have  enforced  the 
judgment  against  Fletcher,  that  Reed  having 
done  the  same  thing  as  surety  of  Adams,  would 
not  have  a  similar  right  to  enforce  that  judg- 
ment; but  Fletcher  has  paid  Adams  the  amount 
of  the  judgment  on  the  allegation  by  Adams 
that  he  had  paid  it  to  the  plaintiffs.  Adams 
could  not,  therefore,  invoke  any  equity  powers 
of  this  or  any  other  court  to  aid  him  to  enforce 
the  judgment  against  Fletcher  ;  and  Reed, 
succeeding  to  the  rights  of  Adams,  must  be 
under  the  same  interdict.  Equity  will  not  put 
Reed  into  the  shoes  of  Adams,  though  he  has 
paid  the  debt  for  which  Adams  was  surety  for 
Fletcher,  to  enable  him  to  do  what  it  would 
restrain  Adams  from  doing. 

Motion  granted. 

Payment— BUI,  note  or  check  as.  .Cited  in— 21 
Wend.,  451;  7  Hill,  130;  37N.Y..299;  40  N.  Y.,  541; 
54  N.  Y.,  585;  12  Barb.,  213;  37  Barb.,  492;  2  Duer, 
259;  11  Leg.  Obs..279;  33  Am.  Dec.,  651  (16  Me..  177). 

Surety's  right  of  xuhstitution  or  subrogation.  Cited 
in— 10  N.  Y.,  66 :  42  N.  Y.,  98 ;  3  Barb.,  17, 317;  5  Barb., 
413;  14  Barb.,  485;  39  How.  Pr.,  391;  3  Daly,  224;  33 
Mich.,  196. 


•HUMPHREY 

v. 
GUMMING,  Gent.,  one,  &c. 
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Attorneys  and  Counselors — Privilege  from 
Arrest. 

A  counselor  actually  attending  court  for  the  pur- 
pose of  making  a  special  motion,  if  arrested  on  a  ca. 
«a.  during  his  attendance,  will  be  discharged  from 
the  arrest. 

The  application  for  the  discharge  is  ex  parte ;  no- 
tice need  not  be  given  to  the  attorney  of  the  party 
suing  out  the  execution. 

WEND.  5. 
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The  rights  of  the  party  suing  out  the  execution 
are  in  no  respect  prejudiced  by  the  discharge ;  after 
the  privilesre  ceases,  the  same  writ  may  be  served.or 
a  new  execution  may  be  issued. 

Citation— 18  Johns.,  53. 

OTION  to  vacate  a  rule  discharging  the 
defendant  from  an  arrest  on  a  ca.  sa. 

By  the  Court,  Sutherland,  J.  This  is  a 
motion  that  the  rule  entered  Aug.  6  last,  dis- 
charging the  defendant  from  arrest  upon  a  ca. 
sa.  issued  in  this  cause,  be  vacated,  and  that 
the  sheriff  of  Albany  Co.  be  authorized  to  re- 
take the  defendant  upon  the  same  ca.  sa.,  or  if 
he  cannot  be  arrested  thereon,  that  the  plaint- 
iff have  leave,  after  the  return  day  thereof,  to 
issue  a  new  execution  either  against  the  per- 
son or  property  of  the  defendant. 

The  defendant  was  properly  discharged  from 
arrest.  It  was  shown  that  he  was  actually  at- 
tending court  for  the  purpose  of  making  a  non- 
enumerated  motion,  and  that  his  personal  at- 
tendance was  deemed  necessary  to  the  interest 
of  his  client. 

The  case  of  Secorv.  Bell,  18  Johns.,  52,shows 
that  it  is  the  established  practice  of  the  court 
to  discharge  an  attorney  or  counselor  from  ar- 
rest upon  a  ca.  sa.  under  such  circumstances, 
and  that  a  judge  at  N.  P.  has  the  same  author- 
ity. The  plaintiff's  rights  are  in  no  respect 
prejudiced  by  the  discharge.  The  defendant, 
after  his  privilege  has  terminated,  may  be  re- 
taken upon  the  same  writ,  or  a  new  execution 
may  be  issued,  according  as  the  circumstances 
of  the  case  may  require.  The  parties  stand 
precisely  in  the  same  situation  as  though  the 
defendant  had  never  been  arrested. 

The  application  for  a  discharge  is  necessa- 
rily a  summary  one.  If  notice  were  required 
to  be  given,  the  privilege  would  be  of  no  value 
either  to  the  attorney  or  his  client.  The  rule 
91*]  *discharging  the  defendant  from  arrest 
having  been  properly  granted, and  the  plaintiff 
having  the  right  to  retake  the  defendant  upon 
the  same  execution,  or  to  issue  a  new  execu- 
tion at  his  option,  this  application  was  entirely 
unnecessary,  and  must  be  denied,  with  costs. 

Cited  in-21  Hun,  158;  2  Abb.  Pr.,  186;  4  E.  D.  S., 
230 ;  1  Daly,  404 ;  39  N.  J.  L.,  616. 


PALMER,  Executor,  &c.,  0.  PALMER. 

Entering  Judgment  for  Costs  without  Leave — 
Judgment  Set  aside — Affidavits — Motion  for 
Leave  to  Enter  Judgment. 

In  a  suit  by  an  executor,  where  the  declaration 
contained  a  count  on  a  promissory  note  given  to  the 
testator,  and  also  the  common  money  counts,  stat- 
ing the  indebtedness  to  the  plaintiff  in  his  own  right, 
and  a  general  verdict  was  found  for  the  defendant, 
who  entered  judgment  for  costs,  without  previous- 
ly applying  for  leave  to  do  so,  the  judgment  was  set 
aside  as  irregular. 

On  the  motion,  the  court  refused  to  consider  affi- 
davits showing  that  the  suit  was  prosecuted  in  bad 
faith  by  the  executor,  although  a  strong  case  was 
presented :  the  party  not  having  had  an  opportunity 
to  answer.  Leave,  however,  was  given  to  the  de- 
fendant to  apply  for  liberty  to  enter  judgment  for 
costs  on  that  ground,  although  a  year  had  elapsed 
since  the  verdict. 

Citations— 4  Cow.,  87;  11  Johns.,  403;  4  T.  R.,  277. 

MOTION  to  set  aside  a  judgment  entered 
against  an  executor  for  costs  ;  leave  for 
the  entry  of  such  judgment  not  having  been 
previously  obtained. 
WEND.  5. 


By  the  Court,  Sutherland,  J.  This  is  a 
motion  to  set  aside  the  judgment  for  costs  en- 
tered in  this  case  against  the  plaintiff.  The 
plaintiff  sued  as  executor,  and  a  verdict  was 
rendered  for  the  defendant ;  upon  which,  in. 
Aug.,  1829,  he  entered  up  judgment  for  costs. 

The  only  difficulty  in  the  case  arises  from 
the  fact  stated  in  the  affidavit  of  the  de- 
fendant's counsel,  that  the  declaration  contains 
not  only  a  count  upon  the  note  given  to  the 
testator,  but  also  the  money  counts,  stating  the 
indebtedness  to  the  plaintiff  in  his  own  right. 
Independently  of  this  circumstance,  it  would 
have  been  a  gross  irregularity  in  the  defend- 
ant to  have  entered  up  his  judgment  aeainst 
the  plaintiff  for  costs,  without  a  special  appli- 
cation to  this  court.  An  executor  is  liable  for 
costs  only  where  he  prosecutes  in  bad  faith, 
with  full  knowledge  that  he  has  no  cause  of 
action,  or  where  the  cause  of  action  accrued 
wholly  after  the  testator's  death,  and  might 
have  been  prosecuted  in  his  individual  name. 
Ketchumv.  *Ketchum,  4  Cow.,  87.  And  [*92 
in  such  cases,  a  special  application  to  enter 
such  judgment  must  be  made  to  the  court. 

Where  the  declaration  contains  several 
counts,  some  of  which  allege  the  cause  of  ac- 
tion to  have  accrued  in  the  lifetime  of  the  tes- 
tator or  intestate,  and  others  after  his  death, 
and  there  is  a  general  verdict  for  the  defend- 
ant, he  will  be  entitled  to  costs,  if  the  judge 
who  tried  the  cause  will  certify  that  the  plaint- 
iff gave  evidence  applicable  to  the  latter  counts; 
but  in  this  case,  he  must  make  a  special  appli- 
cation to  the  court  for  the  purpose.  Tilton  v. 
Williams,  11  Johns.,  403  ;  4  T.  R.,  277. 

If  the  second  count  is  as  stated  by  the  de- 
fendant's counsel,  the  declaration  might  have 
been  demurred  to  for  a  misjoinder  of  counts  ; 
but  having  gone  to  trial,  and  the  declaration 
containing  one  count  in  the  character  of  exec- 
utor, the  defendant  was  not  at  liberty,  without 
the  leave  of  the  court,  to  treat  it  as  a  suit  by 
the  plaintiff  in  his  individual  character,  and  to 
enter  up  a  judgment  for  costs  against  him. 
The  affidavits  show  that  the  whole  contest  was 
in  relation  to  the  note,  and  that  probably  no 
evidence  whatever  was  given  upon  the  money 
counts.  The  judgment  was  irregularly  entered, 
and  must -be  set  aside  with  costs. 

Upon  this  application,  we  will  not  undertake 
to  determine  whether  the  plaintiff  prosecuted 
the  suit  in  good  faith  or  not.  The  affidavits  on 
the  part  of  the  defendant  present  a  strong  case 
against  him  ;  but  he  has  had  no  opportunity 
to  answer  them,  and  must  not  be  condemned 
unheard. 

Under  the  circumstances  of  the  case.we  give 
the  defendant  leave  to  move  the  court  for  lib- 
erty to  enter  up  judgment  for  costs  against  the 
plaintiff.  Upon  that  application,  the  whole 
merits  of  the  case  upon  this  point  may  be  pre- 
sented. 

Cited  in— 12  Wend.,  355 ;  1  Den.,  627 ;  H.  &  D.,  389. 


*J.  &  F.  CUTLER  v.  STEVENS.     [*93 

Costs  under  Statute. 

The  Revised  Statutes  having  left  it  to  the  discre- 
tion of  the  court  whether,  on  affirmance  of  a  judg- 
ment after  verdict,  the  defendant  in  error  shall 
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recover  double  costs,  such  costs  will  be  awarded, 
where,  from  the  nature  of  the  case  the  court  be 
lieve  that  the  writ  of  error  was  brought  for  the  pur- 
pose of  delay,  and  without  any  reasonable  grouud- 
of  hope  or  expectation  that  the  judgment  would 
be  reversed  ;  but  if  the  question  presented  is  one  of 
doubt  or  importance,  as  a  general  rule  single  costs 
only  will  be  given. 

The  question  of  costs  will  always  be  disposed  of 
in  deciding  the  ease  upon  the  facts  presented  in  the 
error  book,  and  not  upon  special  motion. 

It  seems  that  when  the  question  presented  is  not 
frivolous,  single  costs  only  will  be  allowed. 

Citations— 1  R.  L.,  346  ;  2  R.  S.,  618,  sec.  33. 

OT1ON  for  double  costs,  on  the  affirmance 
of  a  judgment  after  verdict. 

By  the  Court,  Sutherland,  J.  By  the  14th 
section  of  the  Act  Concerning  Costs.  1  R.  L., 
346,  the  defendant  in  error,  in  a  case  like  the 
present,  was  of  course  entitled  to  double  costs. 
The  Revised  Statutes,  2  R.  S.,  618,  sec.  33, 
leave  it  discretionary  with  the  court  to  award 
double  costs  or  not.  Where,  from  the  nature 
of  the  case,  the  court  believe  that  the  writ  of 
«rror  must  have  been  brought  for  the  purpose 
of  delay,  and  without  any  reasonable  ground 
of  hope  or  expectation  that  the  judgment  would 
be  reversed,  they  will  award  double  costs.  But 
if  the  question  presented  is  one  of  doubt  or  im- 
portance, as  a  general  rule  single  costs  only 
will  be  given.  The  question  of  costs  will  al- 
ways be  disposed  of,  in  deciding  the  case.upon 
the  facts  presented  in  the  error  book,  and  not 
upon  special  motion.  The  discretion  of  the 
court  is  to  be  guided  by  the  nature  of  the  case, 
as  presented  by  the  record,  and  not  by  collat- 
eral and  extraneous  circumstances. 

The  question  in  this  case  was  not  free  from 
difficulty.  It  was  not  improper  to  be  reviewed 
by  this  court.  It  certainly  was  not  frivolous, 
and  there  is  no  reason  to  suppose  that  the  writ 
of  error  was  brought  for  delay.  This  motion 
is,  therefore,  denied,  but  without  costs,  as  the 
practice  under  this  section  of  the  Revised  Stat- 
utes has  not  hitherto  been  settled. 

Cited  in— 7  How.  Pr.,  56. 


94*1  *!N  THE  MATTER  OF  ERASTUS  WIL- 
LARD. 

On  foreclosure  of  premises  mortgaged  to  the  State, 
a  part-owner  of  the  premises  sold  is  entitled  to  re- 
deem within  the  time  allowed  by  the  statute. 

Citations— 1  R.  S.,  213,  sec.  13;  19  Johns.,  379. 

MOTION  for  a  mandamus.  In  Apr.  last  the 
Atty-Gen.  sold  74  acres  of  land,  situate  in 
a  tract  called  the  Oneida  Purchase  of  1798, 
mortgaged  to  the  people  of  this  State  by  one 
Seth  Holmes.  Willard.  the  relator,  became 
the  purchaser,  and  paid  as  much  as  was  re- 
quired of  him,  and  subsequently  tendered  a 
bond  and  mortgage  for  the  residue  of  the  pur- 
chase money,  and  demanded  a  conveyance 
from  the  Atty-Gen.  The  conveyance  was  re- 
fused, because,  in  the  meantime  and  within  6( 
days  after  the  sale,  one  Joseph  L.  Williams, 
the  owner  of  36  acres,  part  of  the  land  sold, 
had  paid  into  the  Treasury  of  the  State  all  thai 
was  due  to  the  State  charged  on  the  mortgaged 
premises,  and  all  that  was  necessary  to  be  paid 
to  entitle  the  owner  of  the  mortgaged  premises 
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to  redeem.  Application  was  now  made  for  a 
mandamus,  commanding  the  Atty-Gen.  toexe- 
ute.a  conveyance  to  Willard,  on  the  ground 
that  a  part  owner  of  mortgaged  premises  has 
not  a  right  to  redeem. 

Mr.  M.  T.  Reynolds,  for  relator. 
Mr.  E.  Allen,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  enacted 
by  the  Revised  Statutes,  1  R.  S.,  213,  sec.  13, 
that  whenever  any  premises  mortgaged  to  the 
State  shall  be  sold,  either  under  a  notice  or  a 
decree,  it  shall  be  lawful  for  the  mortgagor,  or 
his  heirs  or  assigns,  to  redeem  the  same  at  any 
time  within  60  days  after  the  sale;  and  by  sec- 
tion 18  of  the  same  title  it  is  declared  that 
where  the  premises  so  sold  shall  be  purchased 
by  any  person  other  than  the  Atty-Gen-.  and 
not  redeemed,  a  conveyance  shall  be  executed 
to  the  purchaser. 

The  question  is,  whether  a  part-owner  can 
redeem,  or  whether  the  purchaser  is  entitled 
to  his  deed. 

*The  statute  allows  the  mortgagor,  his  f*95 
heirs  or  assigns.to  redeem.  It  is  contended  that 
Williams,  being  the  assignee  of  a  part  only, 
cannot  redeem  the  whole,  because  he  is  not 
assignee  of  the  whole;  and  that  he  cannot  re- 
deem a  part,  because  the  statute  makes  no  pro- 
vision for  redeeming  a  part  of  mortgaged  prem- 
ises. The  privilege  of  redemption  ^vas  granted 
for  the  benefit  of  debtors,  and  to  avoid  injury 
to  them  by  mistakes.  The  statute  grants  the 
privilege  to  the  mortgagor,  his  heirs  and  as- 
signs. It  is  not  necessary,  in  terms,  that  the 
assignee  shall  be  assignee  of  the  whole  prem- 
ises granted.  No  doubt  the  mortgagor  may  re- 
deem, though  he  may  have  sold  the  whole;  he 
may  have  warranted  the  title  and  assumed  the 
payment.  He  has  an  interest,  therefore,  in  re- 
deeming. A  man  who  owns  half  or  a  smaller 
quantity  may  refuse,  as  in  this  case,  to  join  in 
redemption;  and  if  the  assignee  of  a  part  can- 
not redeem,  he  must  lose  his  part.  The  stat- 
ute was  not  passed  to  aid  purchasers  or  specu- 
lators, but  to  enable  honest  debtors  to  elude 
their  grasp.  The  purchaser  is  well  paid  by  re- 
ceiving ten  per  cent,  upon  the  money  paid,  by 
him,  and  the  debtor  is  sufficiently  punished  by 
paying  that  penalty. 

The  case  referred  to  in  19  Johns.,  379,  of  re- 
demption by  a  creditor  after  sale  on  an  execu- 
tion is  not  applicable.  There  the  object  of  re- 
demption is  to  vest  the  title  in  the  redeeming 
creditor,  in  consequence  of  his  lien  upon  the 
premises;  in  such  case  a  creditor  cannot  redeem 
unless  his  lien  covers  the  whole  premises  sold. 
But  it  has  not  been  decided  under  that  statute 
that  the  defendant  in  the  execution  owning  at 
the  time  but  a  part  of  the  premises  sold,  or  that 
an  assignee  of  a  part  may  not  redeem,  within 
the  time  limited  by  the  statute,  a  whole  lot,  a 
part  of  which  he  owns.  By  this  construction 
no  one  is  injured,  the  redemption  simply  de- 
feats the  sale,  and  all  parties  are  put  in  statu 
quo.  So  here,  the  redemption  defeats  the  sale, 
the  debt  is  paid,  and  the  purchaser  gets  ten  per 
cent,  interest  for  his  money.  He  loses  the  spec- 
ulation, and  that  was  the  object  of  the  statute. 
To  admit  the  redemption,  is  advancing  the 
remedy  intended  by  the  statute.  It  is  said  that 
Williams  might  have  had  a  new  account 
opened  with  his  part  of  the  land,  and  then  pre- 
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"9(5*]  vented  a  sale  by  *paying  his  proportion. 
So,  too,  the  owner  of  the  residue  of  the  lot 
might  have  had  a  new  account  opened  with  his 
part,  and  thus  secured  a  sale,  if  that  was  desir- 
-able.  I  am  of  opinion  that  the  redemption  is 
good,  and  that  the  motion  for  a  mandamus 
:should  be  refused. 
Mandamus  denied. 


JACKSON,  ex.  dem.  POTTER  ET  AL., 

v. 
SCOVILLE,  Impleaded,  &c. 

Ejectment  against  Several  Defendant* — Consent 
Rule. 

A  plaintiff  in  an  action  of  ejectment  brought 
ag-ainst  eleven  persons  in  possession  of  distinct  por- 
tions of  the  premises  claimed,  holding  by  separate 
titles,  though  all  derived  from  the  same  source.but 
without  any  connection  or  .community  of  interest 
between  them,  will  be  compelled  on  the  application 
of  the  defendants  to  enter  into  a  separate  consent 
rule  with  each  defendant. 

Citations— Ad.  Ej,,  236;  2  Johns.,  438;  5  Johns-,  278; 
3  Cow..  356. 

MOTION  in  an  action  of  ejectment  brought 
against  eleven  defendants,  that  they  have 
leave  to  sever  in  their  defense,  and  that  the 
plaintilf  enter  into  a  separate  consent  rule  with 
each  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  facts  are 
that  the  lessors  of  the  plaintiff  claim  a  military 
lot  in  Catnillus,  as  heirs  at  law  of  the  soldier 
who  merited  the  lot.  The  defendants,  eleven 
an  number,  are  in  possession  severally  of  dis- 
tinct portions  of  the  lot,  but  without  any  con- 
nection or  community  of  interest,  holding  by 
separate  titles,  but  all  derived  from  the  same 
person,  who  they  insist  was  the  soldier  who 
merited  the  lot,  and  who  is  a  different  person 
from  him  under  whom  the  plaintiff  claims. 
There  is  but  one  suit  brought  against  all  the 
persons  in  possession  of  the  several  parcels  of 
the  lot.  The  defendants  wish  to  sever  in  their 
defenses,  and  have  filed  common  bail  sepa- 
rately, and  tendered  separate  consent  rules, 
which  the  plaintiff's  attorneys  refuse  to  sign.  A. 
joint  suit  was  brought  to  save  unnecessary  ex- 
pense. 

The  English  practice,  as  stated  by  Adams, 
p.  236,  is  that  where  several  ejectments  are 
97*]  brought  for  the  same  premises,  *upon 
the  same  demise,  they  will  be  consolidated; 
but  where  the  possessions  of  the  tenants  are 
different,  the  court  will  not  join  them  on  mo- 
tion of  either  party.  If  the  plaintiff  moves  for 
that  purpose,  it  will  be  objected  that  each  de- 
fendant must  have  a  remedy  for  his  costs.  If 
the  defendant  moves,  it  will  be  answered  that 
the  plaintiff  might  have  sued  at  different  times, 
and  that  if  the  action  were  consolidated,  he 
would  be  obliged  to  go  to  trial  against  all, 
when  perhaps  he  might  be  ready  to  proceed 
against  a  part  only.  The  latter  ground  is  not 
applicable  to  a'case  where  the  plaintiff's  title 
against  all  is  the  same.  In  Jackson  v.  Hazen, 
2  Johns.,  438,  the  suit  was  against  five,  who 
entered  into  the  consent  rule,  and  pleaded 
jointly.  Three  of  the  defendants  occupied 
jointly  and  two  severally.  It  was  decided  that 
the  plaintiff  must  prove  a  joint  possession,  and 
the  two  defendants  had  judgment  in  their 


favor.  In  this  decision  the  court  were  in- 
fluenced by  the  consideration  that  great  injus- 
tice might  be  done  by  making  the  defendants 
jointly  liable  for  the  mesne  profits.  The  case 
of  Jackson  v.  Woods,  5  Johns.,  278,  was  simi- 
lar to  the  preceding  in  some  respects.  There 
were  five  defendants  jointly  prosecuted,  who 
pleaded  jointly,  and  entered  into  the  consent 
rule  jointly;  but  thev  all  had  separate  possess- 
ions, and  the  plaintiff  had  judgment  against 
them  separately.  This  case  has  been  supposed 
to  overrule  the  case  of  Jackson  v.  Hazen;  but 
they  were  not  alike.  It  is  said  in  the  latter 
case  that  a  joint  possession  in  the  defendants 
need  not  be  proved,  which  had  been  decided 
otherwise  in  the  first  case,  but  there  is  no  in- 
consistency in  the  two  decisions,  nor  does 
either  of  them  precisely  apply  here.  In  both 
cases  the  defendants  voluntarily  entered  into 
a  joint  consent  rule  and  pleaded  jointly,  which 
the  defendants  here  refuse  to  do.  The  case  of 
Jackson  v.  Stiles,  3  Cow.,  356, only  decides  that 
where  two  defendants  are  jointly  sued  in  eject- 
ment, they  cannot  sever  without  stating  in  the 
consent  rule,  &c.,  the  co-defendant  as  implead- 
ed,  &c.  The  object  of  the  plaintiff  here  to 
save  expense,  ought  to  be  encouraged  by  the 
court;  but  if  the  plaintiff's  claim  is  good,  the 
saving  of  expense  operates  in  favor  of  the  de- 
fendants, and  if  they  do  *not  object  to  [*98 
separate  suits,  he  need  not.  If  the  plaintiff 
wishes  to  bring  but  one  suit  to  try  his  title,  and 
save  expense  to  himself  in  case  of  failure,  a 
rule  of  practice  was  recognized  in  Jackson  v. 
Sehauber  and  ten  other  causes,  by  which  but  one 
may  be  tried,  provided  the  defenses  are  alike; 
if  the  defenses  are  different,  there  is  no  reason 
why  the  defendants  should  all  be  compelled  to 
go  to  trial  together. 

The  action  of  ejectment  is  an  action  of  tres- 
pass, and  in  such  actions  the  defendants  may 
sever;  it  is  their  right  to  do  so;  but  how  can 
they  sever  unless  each  one  may  enter  into  the 
consent  rule  for  himself.  It  may  be  very  im- 
portant to  the  defendants  to  do  so;  they  may 
have  different  defenses,  though  they  all  orig- 
inate from  one  common  source;  some  may 
make  good  defenses,  while  others  have  none  at 
all;  some  also  may  be  necessary  witnesses  for 
the  others;  this,  however,  they  may  be,  if  no 
evidence  is  produced  against  them.  The  tres- 
passes here  are  upon  distinct  premises,  at  dif- 
ferent times,  and  if  a  recovery  should  be  had 
against  all,  they  would  all  be  liable,  though 
unjustly,  for  the  mesne  profits  of  each  other. 
There  might  be  difficulty  about  it,  and  the  pro- 
ceedings become  very  complicated;  and  al- 
though a  joint  suit  ought  to  be  encouraged 
where  all  parties  agree  to  it,  as  was  said  in 
Jackson  v.  Woods,  I  do  not  think  they  should 
be  compelled  to  join  when  they  wish  to  sever. 

Motion  granted. 

Cited  in— 7  Wend.,  158 ;  21  Wend.,  599. 


COMSTOCK  v.  PORTER. 

Removal  of  Justice's  Judgment  by  Certiorari. 

Notwithstanding:  the  provisions  of  the  Revised 
Statutes  authorizing  the  removal  of  a  justice's 
judgment  by  certiorari  into  the  C.  P.,  such  judg- 
ment may  be  removed  into  the  Supreme  Court  by 
the  same  writ. 
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But  the  right  to  the  writ  to  remove  such  judg- 
ment into  the  Supreme  Court  by  certiorari,  not  be- 
ing ex  debito  jwtMice,  it  cannot  issue  without  leave 
obtained  from  the  court  on  special  application 
founded  on  affidavit. 

Citations— 4  Wend.,  203 :  Doug.,  748. 

MOTION  to  quash  a  certiorari.  The  plaintiff 
sued  out  a  certiorari  to  remove  a  justice's 
judgment  rendered  for  the  sum  of  $39  into 
this  court.     The  certiorari -was  allbwed  by  a 
99*]*commissioner,  without  leave  having  pre- 
viously been  obtained  from  the  court. 
Mr.  I.  Clarke,  for  defendant  in  error. 
Mr.  W.  C.  Noyes,  for  plaintiff  in  error. 

By  the  Court,  Marcy,  J.  In  this  case  a 
motion  was  raade  at  the  last  May  Term  to  com- 
pel a  Supreme  Court  Commissioner  to  allow  an 
appeal,  which  motion  was  denied.  4  Wend., 
203.  The  party  had  lost  his  rieht  to  an  appeal 
by  neglecting  to  make  his  affidavit  within  the 
time  prescribed  by  the  statute.  The  same  of- 
ficer subsequently  allowed  a  certiorari  which 
this  motion  seeks  to  have  dismissed.  The 
judgment  below  exceeds  $25  and,  consequent- 
ly, cannot  be  reviewed  by  certiorari  by  virtue 
of  the  statute.  The  party  suing  out  the  writ 
stands  upon  his  common  law  rights.  He  in- 
sists that  although  the  statute  provides  for  the 
review  and  correction  of  judgments  in  a  jus- 
tice's court  over  $25  by  an  appeal  to  the  courts 
of  C.  P.,  yet  the  right  of  this  court  to  bring 
them  here  on  a  writ  of  certiorari  is  not  express- 
ly taken  away.  The  principle  that  a  court  of 
general  jurisdiction  cannot  be  deprived  of  its 
powers  by  implication  is  indisputable.  This 
court  might  probably,  if  there  was  a  fit  occa- 
sion, bring  the  record  of  a  justice's  court  here 
on  a  certiorari,  in  a  case  not  contemplated  by 
the  statute;  but  it  certainly  was  not  intended 
by  the  Legislature  that  a  concurrent  jurisdic- 
tion with  the  C.  P.,  should  be  exercised  by 
this  court  in  examining  the  judgments  of  jus- 
tices' courts  in  that  manner. 

Indeed,  it  would  rarely  happen  that  the  er- 
rors which  might  require  to  be  corrected  could 
be  discovered  by  the  return  to  a  certiorari  is- 
sued at  common  law.  The  mere  record  of  a 
justice's  judgment,  which  is  all  that  such  a 
certiorari  would  bring  up,  without  the  evi- 
dence, or  any  of  the  interlocutory  decisions, 
would  seldom  show  the  errors  which  would  be 
the  subject  of  complaint.  This  court  will  not 
be  forward  to  exercise  a  right  which  would  be 
almost  valueless  to  the  party  seeking  to  call  it 
forth,  as  long  as  the  Legislature  has  made  am- 
ple provision  for  those  objects  which  are  sought 
1OO*]  to  be  accomplished  *by  its  exercise.  It 
is,  however,  urged  that  if  the  court  are  not  by 
express  statutory  prohibition  debarred  from 
proceeding  in  a  case  like  this  by  certiorari,  it 
has  the  power  and,  therefore,  this  motion  must 
be  denied.  In  answer,  the  inquiry  is  made, 
has  this  writ  properly  issued?  If  the  court 
have  the  power  to  issue  a  certiorari  in  a  case 
like  this,  it  will  wait  before  it  does  so  until 
some  peculiar  circumstances  arise  calling  for 
its  exercise.  In  a  case  like  this  a  certiorari  does 
not  issue  as  a  matter  of  course;  there  must  be 
a  special  application  to  the  court  for  leave  to 
sue  it  out. 

In  Zinck  v.  Langton,  Doug.,  749,  Ld.  Mans- 
field said  that  there  was  no  doubt  but  the  K. 
B.  could,  under  particular  circumstances, 
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grant  a  certiorari  to  remove  proceedings  from 
a  county  palatine;  but  it  was  in  that  case  sup- 
erseded, because  it  was  issued  without  laying 
any  ground  therefor.  In  the  case  of  Williams 
v.  Thomas,  cited  in  a  note  to  Zinck  v.  Langton, 
there  was  a  motion  to  supersede  a  certiorari, 
because  it  had  been  sued  out  as  of  course  and 
without  any  application  to  the  court.  Ld. 
Mansfield  said  in  that  case,  also,  "that  the  writ 
was  not  of  course,  and  as  it  had  been  sued  out 
withoutlayinganyfoundation  before  the  court, 
it  must  be  superseded."  "In  all  cases  where 
a  defendant  applies  for  a  certiorari,  he  must 
lay  some  ground  for  it  before  the  court,  sup- 
ported by  affidavit."  The  case  now  before  the 
court  is  one  to  which  these  authorities  should 
be  applied.  The  right  to  the  writ  in  this  case 
is  not  ex  debito  justitice.  Without  cause  shown 
to  this  court,  it  should  not  have  issued.  I  re- 
gard it  as  having  been  sued  out  improvidently 
and  determine  that  it  ought  to  be  superseded. 

Cited  in— 10  Wend.,  422 ;  15  Wend.,  206 ;  25  Wend., 
284 ;  5  Hill,  260 ;  39  N.  Y.,  88 .  6  Trans.  App.,  123 ;  4 
Hun,  185 ;  32  Barb..  184 ;  10  How.  Pr.,  182 :  3  Leg.Obs., 
294  ;  2  Co.  R.,  54 ;  12  Mich.,  115. 


*  JACKSON,  ex  dem.  PALMERS.  COE.[*1O1 

A  party  in  an  action  of  ejectment  commenced 
previous  to  the  Revised  Statutes  going  into  effect, 
in  the  name  of  the  nominal  plaintiff,  is  not  entitled 
to  a  new  trial  according  to  the  provisions  of  those 
statutes. 

MOTION  for  a  new  trial  in  action  of  eject- 
ment on  offer  to  pay  costs  and  damages. 
By  the  Revised  Statutes,  a  judgment  in  eject- 
ment rendered  upon  verdict  is  declared  to  be 
conclusive,  as  to  the  title  established  in  such 
action,  upon  the  party  against  whom  it  is  ren- 
dered ;  the  court,  however,  in  which  the  judg- 
ment is  rendered,  is  required  to  vacate  the 
judgment  and  grant  a  new  trial  upon  the  ap- 
plication, within  three  years  after  judgment, 
of  the  party  against  whom  the  same  is  ren- 
dered, and  upon  the  payment  by  him  of  all 
costs  and  damages  recovered  thereby;  and  aft- 
er a  second  judgment,  the  court  on  subsequent 
application  made  within  two  years  after  such 
judgment,  may  vacate  it  and  grant  another 
new  trial,  if  satisfied  that  justice  will  be  there- 
by promoted  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established.  2 
R.  S.,  309,  sees.  36,  37.  The  action  in  this 
case  having  been  commenced  previous  to  the 
Revised  Statutes  taking  effect,  and  in  the  form 
heretofore  used  in  the  name  of  a  nominal 
plaintiff,  Mr.  Justice  Sutherland  decided 
that  the  provisions  of  the  statutes  relative  to 
new  trials  in  actions  of  ejectment  were  inap- 
plicable to  suits  commenced  previous  to  those 
statutes  going  into  operation,  and  denied  the 
motion. 
Cited  in— 23  Wend.,  482 ;  5  How.  Pr.,  50. 


JACKSON,  ex  dem.  BUSH, 

v. 
THE  PHCENIX  BANK. 

Stipulation— Notice  of  Trial. 

Where  a  party  stipulates  to  try  a  cause  at  the 
next  circuit,  and  there  be  not  sufficient  time  regu- 
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larly  to  notice  the  cause  for  trial  at  the  circuit  im- 
mediately succeeding,  the  stipulation  will  be  con- 
sidered as  applying  to  the  second  circuit. 

MOTION  for  judgment  as  in  case  of  nonsuit 
after  stipulation.     It  appeared  that  there 
was  not  sufficient  time  after  the  stipulation, 
regularly  to  notice  the  cause  for  trial  at  the 
circuit  immediately  thereafter. 

1O2*J  *By  the  Court,  Sutherland,  J.  Un- 
der the  circumstances  of  this  case,  the  plaint- 
iff ought  not  to  be  nonsuited  for  not  trying  his 
cause  ;  the  stipulation  must  be  considered  as 
applying  to  the  next  circuit  for  which  notice 
of  trial  could  regularly  be  given. 


CARPENTER  «.  WATROUS. 

Practice. 

¥HERE  a  defendant  applied  to  change  the 
venue  in  a  cause,  after  the  same  had  been 
noticed  for  trial  at  the  circuit  in  the  county 
where  the  venue  was  laid  by  the  plaintiff,  and 
the  trial  put  off  on  the  application  of  the  de- 
fendant, the  motion  was  granted,  on  payment 
of  the  costs  of  the  circuit  and  of  resisting  the 
motion,  and  on  the  defendant's  stipulating  to 
take  short  notice  of  trial. 


ANONYMOUS. 

Notice  of  Motion. 

ON  a  motion  to  confirm  an  award  of  arbi- 
trators, and  for  judgment,  notice  of  the 
motion  must  be  given  to  the  party  sought  to 
be  charged. 

RHINELANDER  v.  MATHER. 

Action  on  Sheriff's  Bond. 

ON  an  application  to  the  court  to  prosecute 
the  official  bond  of  a  sheriff  for  a  default 
in  not  paying  over  money  collected  by  him 
under  execution,  it  must  appear  that  the  money 
has  been  demanded  of  the  sheriff. 


1O3*]*THE  PEOPLE  ex  rel.  STRAIT, 

0. 
STEUBEN  C.  P. 

Amendment  of  Certiorari. 

¥HERE  the  seal  attached  to  a  certiorari  is 
not  the  seal  of  the  court  out  of  which 
the  writ  issues,  an  amendment  by  affixing  the 
right  seal  may  be  allowed. 

Cited  in— 108  Mass.,  340 ;  66  111.,  498 ;  49  Am.  Dec., 
743  (3  Tex.,  261). 


DENISON  e.  SEYMOUR. 

Practice. 

IN  settling  a  case,  the  circuit  judge  cannot 
strike  out  testimony  set  forth  in  the  case, 
drawn  up  by  the  party  making  the  same,  not 
WEND.  5. 


proposed  to  be  stricken  out  by  the  opposite 
party  in  the  amendments  served  by  him.  It 
is  otherwise  in  a  bill  of  exceptions  ;  there,  only 
such  parts  of  the  evidence  are  set  forth  as  are 
material  and  necessary  to  present  the  question 
of  law  raised  by  the  bill. 
Cited  in— 15  Wend..  585 ;  1  Hun,  257 ;  4  T.  &  C.,  6. 


CHILD  0.  HUNTER. 

Costs — Attorney's  Fees. 

On  a  reference,  where  C.  P.  costs  only  are  recov- 
erable, an  attorney's  fee  only  is  taxable  for  each 
attendance,  and  no  allowance  whatever  is  made  to 
counsel. 

Citation— 2  Wend.,  265. 

MOTION  for  relaxation.  In  this  case,  the 
commissioner  taxed  a  fee  of  $2  to  the  at- 
torney and  $2  to  counsel  for  attendance  before 
referees,  in  a  case  in  which  the  plaintiff  was 
entitled  only  to  C.  P.  costs.  It  was  objected 
that  an  allowance  of  one  fee  only  was  taxable 
for  each  attendance,  and  so  it  was  held. 

By  the  Court,  Savage,  Ch.  J.  Where  C. 
P.  costs  only  are  recoverable,  a  fee  of  $2  is 
given  to  the  attorney  on  a  reference,  or  attend- 
ing prepared  for  reference,  and  no  allowance 
whatever  is  made  to  counsel ;  where  Supreme 
Court  costs  are  recoverable,  the  fee  bill  makes 
an  allowance  to  counsel  for  attending  a  refer- 
ence, but  none  to  the  attorney.  *One  [*1O4: 
fee  only  ought  therefore  to  have  been  taxed 
for  each  attendance.  The  decision  in  Wilson 
v.  White,  2  Wend.,  265,' allowing  a  fee  both  to 
attorney  and  counsel,  was  in  a  case  where  Su- 
preme Court  costs  were  recoverable,  and  be- 
sides, was  made  previous  to  the  new  fee  bill 
under  the  Revised  Statutes  going  into  opera- 
tion. 


RICKERT  «.  SNYDER. 

A  defendant  cannot  both  plead  and  demur  to  the 
same  part  of  a  declaration. 

MOTION  to  strike  out  demurrers.  The  ac- 
tion in  this  case  was  brought  to  recover 
for  the  breach  of  the  covenants  of  seisin  and 
warranty  contained  in  a  deed  of  land  executed 
by  the  defendant  to  the  plaintiff.  The  decla- 
ration contains  four  counts,  in  each  of  the 
three  last  of  which,  four  breaches  are  assigned. 
The  defendant  pleaded  non  estfactum  to  each 
count,  and  subjoined  to  his  plea  a  notice,  that 
on  the  trial  of  the  cause  he  would  prove  that 
at  the  time  of  the  ensealing  and  delivery  of  the 
said  several  indentures,  he  was  seised,  &c., 
and  that  he  had  good  right,  &c. ,  to  grant,  &c. , 
and  that  he  had  kept  and  performed  his  cove- 
nants, &c.,  and  that  the  plaintiff  from  the  time 
of  the  ensealing  and  delivery,  &c.,  had  peace- 
ably and  quietly  held  and  enjoyed,  &c.  The 
defendant  also  demurred  to  the  fourth  breach 
contained  in  the  three  last  counts  of  the  decla- 
ration. The  plaintiff  proceeded  to  trial  on  the 
issue  of  fact  before  the  rule  to  join  in  demur- 
rer expired,  and  obtained  a  verdict  for  $281.- 
69,  and  now  moved  to  strike  out  the  demurrers. 

Messrs.  H.  Hamilton  and  B.  F.  Butler, 
for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
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By  the  Court,  Savage,  Ch.  J.  There  can- 
not be  a  demurrer  and  a  plea  to  the  same  part 
of  a  declaration.  1  Chit.,  230.  The  plea  of 
non  estfactum,  with  the  notice  of  special  mat- 
ter set  up  in  this  case,  is  equivalent  to  a  spe- 
cial plea  to  each  breach,  and  having  pleaded 
to  the  whole  declaration,  the  defendant  cannot 
also  demur. 

The  motion  is  granted,  with  costs. 
Cited  in-13  Wend.,  452 ;  7  How.  U.  S.,  723. 


1O5*]  *THE  PEOPLE,  ex  rel.  J.  HOUSTON, 

v. 
MONROE  C.  P. 

Amendment  of  Declaration. 

Where  a  suit  is  commenced  by  the  filing  and  ser- 
vice of  a  declaration,  such  declaration  may  be 
amended  as  of  course,  the  same  as  if  filed  after 
process. 

MOTION  for  mandamus.  A  suit  was  com- 
menced against  the  relator  in  the  Mon- 
roe C.  P.  by  the  filing  and  service  of  a  decla- 
ration pursuant  to  the  Revised  Statutes.  The 
defendant  demurred  to  the  declaration,  and 
the  plaintiff  sin  the  suit  entered  a  rule  to  amend, 
amended  their  declaration,  and  served  a  copy 
of  the  same  on  the  defendant.  The  amend- 
ment was  made  under  a  rule  of  that  court,  sim- 
ilar to  the  rule  of  this  court  allowing  an  amend- 
ment of  course,  and  without  costs,  at  any  time 
before  the  default  for  not  joining  in  demurrer 
is  entered,  where  there  is  a  demurrer  to  the 
declaration.  The  relator  moved  the  C.  P.  to 
vacate  the  rule  to  amend,  and  to  set  aside  the 
amended  declaration;  which  motion  was  re- 
fused by  the  C.  P.  The  relator  asked  for  a 
mandamus  to  correct  the  supposed  error  of  the 
C.  P.,  on  the  ground  that  a  declaration  thus 
filed,  being  in  the  nature  of  process,  was  not 
amendable. 
Mr.  S.  B.  Jewett,  for  the  relator. 

By  the  Court,  Savage,  Ch.  J.  The  rule  of 
this  court  allowing  amendments  as  of  course 
is  general,  making  no  distinction  between  a 
declaration  filed  after  process,  and  a  declara- 
tion filed  pursuant  to  the  statute.  Although 
the  latter  is  the  commencement  of  the  suit,  and 
thus  in  the  nature  of  process,  it  is  not  process. 
It  was  suggested,  when  the  motion  was  heard, 
that  an  undue  advantage  might  be  taken  of  a 
defendant  if  a  plaintiff  who  had  proceeded  un- 
der the  statute  was  permitted  to  amend  his  dec- 
laration ;  for  being  served  with  a  declaration 
in  which  the  cause  of  action  was  truly  alleged, 
a  defendant  might  suffer  a  default,  and  the 
plaintiff  might  obtain  a  recovery  for  a  differ- 
ent cause  of  action  than  that  described  in  the 
1O6*]  declaration  served  *on  the  defendant. 
This  could  not  be  done  without  apprising  the 
defendant,  for  the  rule  provides  for  amend- 
ments of  declarations  only  after  plea  or  demur- 
rer; and  if  there  is  an  appearance,  a  copy  of 
the  amended  declaration  must  be  served.  How- 
ever, if  inconvenience  or  injustice  should  grow 
out  of  the  practice,  it  can  readily  be  remedied. 
The  rule  of  the  C.  P.  being  similar  to  the  rule 
of  this  court,  the  court  decided  correctly  in 
denying  the  motion. 

Mandamus  denied. 
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BANK  OF  ROCHESTER 

v. 

BOULTON  ET  AL. 

Notice  of  Trial. 

In  an  action  against  three  defendants,  two  of 
whom  plead  and  the  third  suffered  a  default,  the 
plaintiff  may  notice  his  cause  for  trial  before  enter- 
ing interlocutory  judgment  against  the  defendant 
making  default,  and  may  take  an  inquest  at  the  cir- 
cuit, provided  that  before  doing  so,  interlocutory 
judgment  is  entered  against  such  defendant. 

Citations— 2  Cai.,  109;  2  Wend.,  624. 

MOTION  to  set  aside  the  inquest.  The  ac- 
tion was  commenced  Aug.  28.  There 
were  three  defendants,  two  of  whom  appeared 
and  put  in  a  plea;  the  third  suffered  a  default. 
About  Sep.  20,  the  plaintiffs  gave  notice  of 
trial  to  the  defendants  who  had  pleaded,  for 
the  Livingston  circuit  to  be  held  on  the  fourth 
Monday  (25th)  of  Oct.  last,  and  on  the  second 
day  of  the  circuit  took  an  inquest;  which  was 
moved  to  be  set  aside  as  irregularly  taken.  It 
was  shown  on  the  part  of  the  plaintiffs,  that 
interlocutory  judgment  was  entered  against 
the  defendant  who  suffered  a  default  previous 
to  the  taking  of  the  inquest. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  J.  Harris,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  proceed- 
ings of  the  plaintiffs  have  been  regular.  Had 
the  inquest  been  taken  previous  to  entering  in- 
terlocutory judgment  against  the  defendant 
who  did  not  appear,  it  would  have  been  other- 
wise. It  has  always  been  held  the  correct  prac- 
tice to  give  notice  *of  inquiry  on  as-  [*1O7 
sessment  after  default,  though  previous  to  in  - 
terlocutory  judgment.  2  Cai.,  109.  In  the  case 
of  Cuddeback  v.  Fanely,  2  Wend. ,  624,  the  in- 
quest was  set  aside  because  interlocutory  judg- 
ment had  not  been  entered  against  the  defend- 
ant who  had  not  appeared^  previous  to  the 
taking  of  the  inquest,  and  not  because  such 
judgment  was  not  entered  previous  to  the  no- 
tice of  trial,  as  is  very  manifest  from  the  re- 
port of  that  case,  although  in  the  marginal  note 
it  is  incorrectly  stated  otherwise. 

The  motion  is,  therefore,  denied. 

Cited  in-13  How.  Pr.,  514 ;  4  Abb.  Pr..  251. 


BOOTH  v.  SMITH. 
Practise — Costs — Witness  Fees. 

Where  there  is  both  an  issue  of  law  and  an  issue 
of  fact  on  the  record,  and  the  plaintiff  goes  to  trial 
before  the  determination  of  the  issue  of  law,  he 
does  so  at  the  peril  of  losing  the  costs  of  the  circuit 
if  the  demurrer  be  decided  against  him. 

Previous  to  the  entry  of  the  rule  for  judgment  on 
a  verdict,  the  party  recovering  is  not  entitled  to 
charge  his  adversary  with  the  costs  of  entries  on  the 
roll,  &c. 

Nor  can  he  charge  the  fees  of  a  witness  who, 
though  regularly  subpoeaed.  did  not  arrive  at  the 
circuit  until  after  the  trial. 

Citations— 1  Dunl.  Pr.,  521 ;  2  Saund.,  300  a. 

TVTOTION  for  relaxation  of  costs.  The  plaint- 
1VJL  iff  declared  in  assumpsit.  The  first  count 
was  on  a  promissory  note  for  $400,  the  second 
on  a  note  for  $30,  and  then  followed  the  com- 
mon money  counts.  The  defendant  pleaded  : 
1.  The  general  issue;  2.  Payment;  and  3.  AC- 
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cord  and  satisfaction  to  the  first  count.  To  the 
last  plea  the  plaintiff  demurred,  and  the  de- 
fendant joined.  After  the  issues  of  law  and 
fact  were  joined,  the  plaintiff  noticed  the  cause 
for  trial  lam  quam  at  the  Orange  April  Circuit 
in  1829,  and  took  a  general  verdict  upon  his 
whole  declaration.  In  May,  1829,  the  demur- 
rer was  argued,  and  in  Aug.  following  decided 
in  favor  of  the  defendant,  with  leave  to  the 
plaintiff  to  reply  to  the  third  plea  on  payment 
of  costs.  On  the  trial  of  the  cause,  the  defend- 
ant made  a  case  to  move  for  a  new  trial  which 
was  argued  at  the  October  Term,  1829,  and  a 
new  trial  refused  with  costs.  The  plaintiff  en- 
1O8*]  tered  *judgment  upon  the  verdict  ob- 
tained by  him,  which  was  set  aside  for  irregu- 
larity with  costs  on  the  motion  of  the  defend- 
ant. The  plaintiff  then  put  in  a  replication  to 
the  third  plea,  and  in  Sep.  last  the  cause  was 
again  tried,  and  a  verdict  rendered  for  the 
plaintiff  for  $407,42.  Oct.  14,  four  days  pre- 
vious to  the  October  Term,  the  plaintiff  served 
a  bill  of  costs  and  notice  of  taxation  for  Oct. 
23,  on  the  defendant's  attorney,  who,  on  the 
same  day  informed  the  plaintiff  he  need  make 
no  more  costs,  as  Oct.  16  the  defendant  would 
pay  the  amount  of  the  verdict  and  costs  to  be 
taxed  up  to  that  time.  Oct.  16,  the  defendant 
told  the  plaintiff  he  had  $500,  and  wished  to 
pay  him  the  amount  of  the  verdict  and  costs; 
the  business  was  postponed  by  mutual  consent 
until  Oct.  18,  when  differing  as  to  the  amount 
of  costs  to  be  paid,  the  parties  agreed  that  the 
costs  should  be  taxed  Oct.  26,  on  which  day 
they  were  taxed  by  a  commissioner  at  about 
$140,  he  allowed  among  other  items  the  follow- 
ing, viz.:  1.  The  costs  of  the  April  Circuit, 
1829;  2.  Of  the  case  made  by  the  defendant  to 
obtain  a  new  trial;  3.  Of  perfecting  the  judg- 
ment, such  as  motion  and  rule  for  judgment, 
drawing  entries  on  roll  and  engrossing  same, 
&c. ;  and  4.  Witness'  fees  paid  a  witness  for 
traveling  from  Rochester  and  back,  who, 
though  regularly  subpoenaed,  did  not  arrive  at 
the  circuit  until  the  day  after  the  trial;  which 
several  items  were  objected  to  by  the  defend- 
ant, and  the  bill  was  now  brought  into  court 
on  an  appeal  from  the  taxation. 

Mr.  J.  R.  Van  Duzer,  for  defendant. 

Mr  J.  B.  Booth,  in  pro  per. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff is  not  entitled  to  the  costs  of  the  circuit  in 
1829.  He  went  to  trial  at  his  peril  before  the 
demurrer  was  decided,  that  is,  at  the  peril  of 
losing  his  verdict  and  the  costs  of  the  circuit 
if  the  demurrer  should  happen  to  be  decided 
against  him.  1  Dunl.  Pr.,  521 ;  2  Saund.,  300 
a.  A  general  rule  applicable  to  all  questions 
1 09*]  of  costs  is  that  the  party  in  the  *wrong 
pays  costs.  The  plaintiff  was  wrong  to  try 
his  cause  before  the  determination  of  the  de- 
murrer, and  has  incurred  the  penalty  of  so 
doing.  When  there  are  both  issues  of  law  and 
issues  of  fact  on  the  record,  the  proper  and 
better  course  is  first  to  dispose  of  the  issues  of 
law  ;  a  party,  however,  may  pursue  a  differ- 
ent course  at  his  peril. 

The  costs  of  resisting  the  application  on  the 
case  made  for  a  new  trial  the  plaintiff  is  en- 
titled to  recover.  In  this  the  defendant  was 
wrong,  and  he  must  pay  the  costs  to  which  he 
unnecessarily  put  the  plaintiff. 
WEND.  5. 


The  charges  embraced  in  the  third  objection 
are  prospective.  The  defendant  is  not  liable 
to  pay  them,  the  services  being  unnecessary 
previous  to  the  time  when  judgment  could  be 
entered.  If  a  tender  is  sufficient  to  pay  the 
damages  recovered  and  the  costs  accrued  at 
the  time  of  the  tender,  the  plaintiff  should 
stop.  Nor  is  the  defendant  liable  for  the  fees 
of  the  witness  who  did  not  arrive  at  the  circuit 
until  after  the  trial.  The  witness  could  not 
recover  his  fees  from  the  plaintiff,  and  the  lat- 
ter cannot  claim  them  from  the  defendant. 

Relaxation  ordered. 


c«Tin~9  Wend.,  446,  667;  19  Wend.,  291;  4  Hill, 
596;  4  How.  Pr.,  244;  6  How.  Pr..  206,  412. 


MARVIN  ET  AL.  v.  HERRICK. 
HOUGHTALING  v.  SAME. 

An  execution  cannot  issue  until  after  the  record 
of  judgment  is  filed. 


Citations— 2  R.  S.. 
Wend.,  31. 


0,  sec.  11 ;   8  Johns.,  365 ;  1 


"DRIORITY  of  executions.  A  record  of  judg- 
-L  ment  was  tiled  in  the  first  above  entitled 
cause  July  9,  at  nine  o'clock  A.  M.,  and  in  the 
second  above  entitled  cause  on  the  same  day 
at  50  minutes  after  two  o'clock  P.  M.  A  fi.  fa. 
was  delivered  to  the  sheriff  of  Rensselaer  in 
the  second  above  entitled  cause  at  half  past 
nine  A.  M.,  on  the  same  day,  and  in  the  first 
entitled  cause  a  similar  writ  was  delivered  to  a 
deputy  of  the  sheriff  at  eleven  A.  M.  The 
sheriff  sold  the  household  furniture  of  the  de- 
fendant on  the  execution  in  his  hands,  which 
brought  the  sum  of  $160.  *A  motion  [*1 1O 
was  now  made  that  the  sheriff  pay  over  the 
proceeds  of  the  sale  to  the  plaintiffs  in  the  first 
above  entitled  cause. 

Messrs.  Butcher  and  Harris,  for  the  mo- 
tion. 

Mr.  S.  Cheever,  contra. 

By  the  Court,  Savage,  Ch.  J.  By  the  pro- 
visions of  the  Revised  Statutes  no  judgment  is 
valid  so  as  to  authorize  any  proceedings  there- 
on until  the  record  thereof  is  filed.  2  R.  S., 
360,  sec.  11.  It  is  objected  that  the  issuing  of 
the  execution  before  the  filing  of  the  record  is 
a  mere  irregularity,  and  that  no  one  but  the 
defendant  in  the  execution  can  avail  himself 
thereof;  8  Johns.,  365;  1  Wend.,  31  ;  but  Ihe 
issuing  the  execution  in  the  second  above  en- 
titled cause,  previous  to  the  filing  of  the  rec- 
ord, was  not  a  mere  irregularity  ;  the  execu- 
tion itself  was  void,  or  a  mere  nullity,  until 
the  record  was  filed.  Allowing  it  to  become 
operative  when  the  record  was  filed,  the  exe- 
cution in  the  other  cause  had  obtained  the 
preference,  it  being  delivered  to  the  officer  at 
eleven  A.  M.,  and  the  other  not  becoming  op- 
erative until  near  three  P.  M. 

The  motion  is  granted. 


THE  PEOPLE,  ex  rel.  JAMES  TAYLOR,  Dis- 
trict-Attorney, 

YATES  GENERAL  SESSIONS. 

Jurisdiction  of  Court  of  Special  Sessions. 

A  Court  of  Special  Sessions  before  whom  a  con- 
viction is  had  may  proceed  and  cause  their  judg- 
ment to  be  executed,  notwithstanding  notice  of  an 
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intention  to  remove  the  conviction  and  the  entrance 
into  recognizance  by  the  defendant,  if  a  certiorari 
is  not  sued  out.    . 
Citations— 2  R.  S.,  716,  sec.  31 ;  719,  sees.  54-57. 

MOTION  for  mandamus.  J.  G.  Nichols  was 
convicted  at  a  Court  of  Special  Sessions, 
in  the  County  of  Yates,  of  an  assault  and  bat- 
tery, and  fined  $15;  he  notified  the  magis- 
trates before  whom  the  conviction  was  had 
that  he  intended  to  remove  such  conviction  by 
certiorari  into  this  court,  and  entered  into  a 
recognizance  to  appear  at  the  next  Court  of 
General  Sessions  of  the  Peace  to  be  held  in 
111*]  the  County  *of  Yates,  and  to  abide  the 
judgment  or  order  of  that  court  in  the  prem- 
ises. 2  R.  S.,  718,  sec.  50.  He  neglected  to 
sue  out  a  certiorari,  and  the  District-Attorney 
of  Yates  moved  the  General  Sessions  for  a  rule 
that  the  defendant  appear  and  show  cause  why 
the  sentence  of  the  Special  Sessions  should  not 
be  executed.  The  court  refused  to  grant  the 
rule,  and  a  mandamus  is  now  asked  for  re- 
quiring them  to  grant  it. 

Mr.  J.  Taylor,  Dist.  Atty.,  for  the  motion. 

By  the  Court,  Savage,  Oh.  J.  The  Court 
of  General  Sessions  have  no  jurisdiction  to 
cause  the  sentence  of  the  Special  Sessions  to 
be  executed  until  after  the  conviction  has  been 
removed  into  this  court,  and  our  judgment 
has  been  remitted  to  the  General  Sessions.  2 
R.  S.,  719,  sees.  54-57.  The  Court  of  Special 
Sessions  have  not  lost  jurisdiction  of  the  mat- 
ter ;  a  certiorari  not  having  been  issued,  the 
proceedings  remain  before  them,  and  they  have 
authority  to  cause  their  judgment  to  be  exe- 
cuted. 2  R.  S.,  716,  sec.  81. 

The  motion  for  a  mandamus  is,  therefore,  de- 
nied. 

Cited  in— 61  Barb..  636. 


THE  PEOPLE  v.  E.  BISHOP. 

An  assault  and  battery  cannot  be  compromised 
after  conviction. 
Citation— 2  R.  S.,  730,  sec.  68. 

CASE  submitted  for  advice  of  court.  This 
case  is  precisely  like  the  last,  except  that 
the  partj  prosecuting  after  conviction  of  the 
defendant  acknowledged  to  have  received  sat- 
isfaction for  the  injury;  on  which  state  of 
facts  the  Court  of  General  Sessions  of  Yates 
was  moved  that  the  defendant  be  discharged 
from  the  conviction.  The  court  respited  the 
recognizance  of  the  defendant  until  the  next 
General  Sessions,  so  as  in  the  meantime  to  ob- 
tain the  advice  of  this  court. 

By  the  Court,  Savage,  Ch.  J.  The  Gen- 
eral Sessions  have  no  jurisdiction  in  this  mat- 
ter. The  conviction  remains  before  the  Spe- 
cial Sessions,  and  it  is  their  duty  to  cause  their 
judgment  to  be  executed.  An  acknowledg- 
112*]ment*of  satisfaction  by  the  injured 
party  for  the  injury  sustained  by  him  after 
conviction  will  not  authorize  any  court  to  dis- 
charge the  defendant.  An  offense  for  an  as- 
sault and  battery  or  other  misdemeanor,  ex- 
cept in  certain  cases,  may  be  compromised 
either  before  or  after  an  indictment,  2  R.  S., 
730,  sec.  68,  et  seq. ;  but  I  know  of  no  author- 
ity to  sanction  a  compromise  after  conviction. 

Cited  in— 21  Am.  Rep.,  528  (120  Mass.,  407). 
7'JO 


SOPER  *.  SOPER. 

Judgment  Non  Obstante  Verdicto. 

Where  a  plea  of  an  insolvent  discharge  was  clearly 
bad,  for  the  want  of  proper  averments  giving  ju- 
risdiction to  the  officer  granting  it,  the  court  sus- 
tained judgment  nnn  obstante  verdicto,  so  as  to  give 
the  defendant  the  opportunity  to  apply  for  leave 
to  amend. 

"MTOTION  for  judgment  non  obstante  verdicto.1 
llL  The  defendant  pleaded  the  general  issue 
in  an  action  of  assumpsit  and  an  insolvent  dis- 
charge, exempting  his  body  from  imprison- 
ment. The  plaintiff  replied  fraud.  On  the 
trial  of  the  cause  the  jury  found  for  the  plaint- 
iff on  the  first  issue  and  for  the  defendant  on 
the  second,  and  the  plaintiff  now  moved  for  a 
general  judgment,  non  obstante  verdicto,  on  the 
ground  that  the  plea  of  the  discharge  was  not 
good,  in  not  averring  that  the  defendant  was 
an  inhabitant  of  the  county  in  which  the  offi- 
cer resided  who  granted  the  discharge.  The 
plea  was  substantially  Jike  that  in  Wyman  v. 
Mitchell,  1  Cow.,  816,  which  was  adjudged  to 
be  bad. 

By  the  Court,  Savage,  Ch.  J.  The  plea  is 
unquestionably  bad,  but  we  feel  reluctant  to 
give  judgment  for  the  plaintiff  non  obstante 
verdicto.  The  presumption  is  that  the  dis- 
charge was  granted  by  the  proper  officer ;  and 
on  application,  the  defendant  would  have  been 
permitted  to  amend.  We  accordingly  suspend 
giving  judgment,  so  that  the  defendant  may 
apply  to  amend  his  plea,  which  motion  will  be 
granted  by  us  on  payment  of  all  costs,  and  sav- 
ing all  the  legal  rights  of  the  plaintiff. 

Cited  in— 11  Wend.,  53 ;  23  Wend..  410 ;  24  Wend., 
78 ;  13  How.  Pr.,  244 ;  1  Leg.  Obs.,  328. 


*DUNHAM  v.  MACOMBER.     [*113 

Exoneretur  of  Bail. 

Bail  for  females,  in  actions  upon  contract,  are  en- 
titled to  have  an  exoneretur  entered  on  the  bailpiece 
under  the  Revised  Statutes,  which  declare  that  no 
female  shall  be  imprisoned  on  any  process  in  such 
action. 

Citation— 2  R.  S.,  779,  sec.  6. 

MOTION  for  exoneretur  of  bail.  The  action 
in  this  cause  is  debt  on  bond.  The  de- 
fendant is  a  female.  The  suit  was  commenced 
in  May,  1829,  and  two  individuals  became  spe- 
cial bail  for  the  defendant.  Under  the  pro- 
visions of  the  Revised  Statutes,  2  R.  S.,  428, 
sec.  9,  declaring  that  no  female  shall  be  im- 
prisoned on  any  process  in  any  civil  action 
founded  upon  a  contract,  a  motion  is  now  made 
that  an  exoneretur  be  entered  on  the  bailpieces 
in  this  cause. 

Mr.  J.  A.  Lott,  for  the  motion. 

.)//•.  C.  D.  Sackett,  contra. 

By  the  Court,  Sutherland,  J.  Whenever 
the  defendant  is  privileged  from  imprisonment 
in  a  civil  action,  the  bail  are  entitled  to  be  dis- 
charged. In  the  case  of  a  defendant  who  has 
obtained  an  insolvent  discharge  exempting  his 

1.— This  is  the  last  case  in  which  a  motion  non  ob- 
stante verdicto  will  be  heard  as  a  non-enumerated 
motion.  Hereafter  cases  of  this  kind  must  be  put 
on  the  calendar. 

WEND.  5. 
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"body  from  imprisonment,  it  is  of  course  to  dis- 
charge the  bail.  The  fact  of  the  suit  having 
been  commenced  previous  to  the  Revised  Stat- 
utes going  into  operation,  does  not  prevent  the 
granting  of  this  application.  The  law  exempt- 
ing a  female  from  imprisonment  affects  the 
remedy  only,  and  not  the  rights  of  the  plaintiff; 
-wherefore,  the  saving  clause  in  the  Repealing 
Act,  2  R.  S.,  779,  sec.  5,  has  no  appplication 
to  this  question. 
Motion  granted. 


114*]  *THE  PEOPLE  ex  rel.  E.  G. 
OEBRICKS, 

v. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Practice —  New  Trial — Not  Granted  where  Newly 
Discovered  Evidence  Merely  Cumulative — Nor 
where  Party  was  Grossly  Negligent  at  Former 
Trial  in  Not  Ascertaining  that  New  Witness 
was  Material — Mandamus — Lies  When — Dis 
cretion  of  Inferior  Tribunals —  When  Supreme 
Court  Will  Interfere. 

The  granting  or  refusing  of  a  new  trial  is  not  a 
matter  of  discretion  where,  on  an  application  for 
«uch  trial  on  the  ground  of  newly  discovered  evi- 
dence, it  clearly  appears  that,  with  ordinary  dili- 
gence, the  evidence  might  have  been  produced  at 
the  former  trial ;  .or  where  the  newly  discovered 
evidence  consists  merely  of  additional  facts  and  cir- 
cumstances going  to  establish  the  same  points  prin- 
cipally controverted  when  the  trial  was  had,  or  of 
additional  witnesses  to  the  same  facts  and  circum- 
stances ;  and  where  a  court  of  subordinate  jurisdic- 
tion grants  a  new  trial  in  a  case  where  those  objec- 
tions exist,  a  mandamus  will  be  awarded,  directing 
the  rule  granting  a  new  trial  to  be  vacated. 

Where  there  is  doubt  upon  the  point  of  negli- 
gence, or  as  to  the  materiality  of  the  evidence  al- 
leged to  be  newly  discovered,  the  granting  or  refus- 
ing of  a  new  trial  is  a  matter  of  discretion,  and  this 
court  will  not  interfere  to  control  or  coerce  the  ex- 
ercise of  the  discretion  of  the  subordinate  court. 

The  discretion,  the  exercise  of  which  by  inferior 
tribunals  or  officers  this  court  will  not  undertake  to 
regulate  or  coerce,  is  that  discretion  which  is  not 
.and  cannot  be  governed  by  any  fixed  principles  or 
rules ;  thus,  this  court  will  not  interfere  to  regulate 
the  amount  of  compensation  of  certain  public  of- 
ficers, where  a  board  of  supervisors  are  authorized 
by  law  to  allow  such  amount  as  they  shall  judge 
reasonable ;  nor  to  prescribe  to  certain  officers,  to 
whom  is  committed  the  power  of  granting  licenses 
to  inn-keepers,  &c.,  the  granting  of  a  license  to  a 
particular  individual,  they  having  the  power  to 
.grant  or  refuse  a  license  to  whom  they  please ;  nor 
will  they  interfere  with  the  decisions  of  inferior 

NOTE.— New  trial— Newly  discovered  evidence- 
Discretion. 

Newly  discovered  evidence,  which  is  merely  cumula- 
tive, is  not  a  ground  for  a  new  trial,  unless  clear  that 
it  would  change  the  result.  See,  Halsey  v.  Watson,  1 
Cai.,  24,  note ;  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  206, 
note.  See,  also,  Jackson  v.  Hooker,  5  Cow.,  207,  note. 

Motions  for  a  new  trial  are  addressed  to  the  sound 
discretion  of  the  court  and  are  granted  or  denied, 
not  as  a  matter  of  strict  right,  but  as  the  substantial 
justice  of  the  case  may  appear  to  require.  McLano- 
han  v.  Universal  Ins.  Co.,  1  Pet.,  170;  Calbreath  v. 
Gracy,  1  Wash.,  198  ;  Denniston  v.  McKeen,  2  Mc- 
Lean, 253 ;  United  States  v.  Martin,  2  McLean,  256 ; 
Benedict  v.  Davis,  2  McLean,  347 ;  Cherry  v.  Sweeny, 
1  Cr.  C.  C.,  530  ;  Humphries  v.  Hoyt,  4  Greene  (la.), 
245;  Waters  v.  Waters,  26  Md.  53;  Commonwealth 
v.  Manson,  2  Ashm.  (Pa.),  31 ;  Carter  v.  Bennett,  4 
Fla.,  283.  See  also,  Mercer  v.  Sayer,  7  Johns.,  304, 
note  2. 

Mandamus  does  not  lie  to  control  the  discretion  of 
inferior  courts.  See,  Hull  v.  Supervisors  of  Oneida, 
19  Johns..  259,  note ;  People  v.  Columbia  Common 
Pleas,  1  Wend.,  297,  note. 
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courts  as  to  the  opening  or  refusing  to  open  a  de- 
tault,  or  as  to  the  granting  or  refusing  to  grant  a 
new  trial  on  the  ground  of  the  verdict  being  against 
the  weight  of  evidence.  It  seems,  however,  that  in 
a  case  where  the  evidence  should  appear  to  be  all 
on  one  side,  and  clear  and  satisfactory  in  opposition 
to  a  verdict,  and  a  new  trial  should  be  denied— or 
where  an  inferior  court  should  deny  to  a  party  the 
benefit  of  an  established  rule  of  practice,  not  de- 
pending at  all  upon  circumstances,  a  mandamus 
would  be  granted. 

Citations— 18  Johns.,  242,  489 ;  2 Cai.,  132,163;  3Cai., 
186;  8  Johns.,  86;  15  Johns.,  212;  14  Johns.,  186  ;  5 
Cow.,  207 ;  Bac.  Abr.,  Mandamm,  527  :  3  Bl.  Com., 
110 ;  3  Burr.,  1265  ;  2  Str.,  881 :  12  Johns.,  414 ;  14  East^ 
39o ;  15  East,  117;  19  Johns.,  260;  1  Cow.,  423 ;  2  Cow., 
479  ;  3  Co w..  59  ;  6  Cow.,  392 ;.  7  Cow.,  363  ;  1  Wend., 
297;  Salk.,  45 ;  1  Burr.,  556 ;  19  Johns.,  260 ;  2  Chit., 

MOTION  for  a  mandamus  to  vacate  a  rule 
granting  a  new  trial.  An  action  of  assump- 
sit  was  brought  in  the  Superior  Court  of  the 
City  of  N.  Y.,  in  favor  of  E.  G.  Oebricks 
against  The  President  and  Directors  of  the 
Phoenix  Bank,  to  recover  the  amount  of  a  bill 
of  exchange  for  $2,500,  drawn  by  one  Heck- 
scher, in  favor  of  himself  on  N.  Pearce  of  Bal- 
timore, payable  at  sight  and  indorsed  by  Heck- 
scher  to  the  plaintiff;  the  bill  of  exchange  was 
deposited  with  *the  defendants  for  col-  [*1 15 
lection,  and  the  amount  thereof  was  claimed 
from  them  on  the  ground  of  neglect  in  transmit- 
ting the  bill  to  Baltimore,  by  reason  whereof  it 
was  alleged  that  the  bill  had  not  been  paid.  The 
bill  was  left  at  the  Bank  on  Saturday,  May  30, 
1829,  and  was  not  forwarded  until  Monday, 
June  1.  Had  the  bill  been  forwarded  on  Satur- 
day and  reached  Baltimore  in  due  course  of 
mail,  it  would  have  been  paid;  but  not  being 
forwarded  until  Monday,  when  it  reached  Bal- 
timore the  drawee  had  failed.  The  defense  re- 
lied upon  at  the  trial  was,  that  the  course  of 
business  at  the  Phoenix  Bank  in  relation  to  bills 
and  notes  payable  out  of  the  City  of  N.  Y. ,  left 
at  the  Bank  for  collection,  was,  to  forward 
them  per  mail  on  the  same  day  they  were  left,  to 
the  places  on  which  the  bills  were  drawn,  or  at 
which  the  notes  were  payable,  provided  they 
were  left  at  the  Bank  before  the  hour  of  twelve 
o'clock  at  noon,  and  that  the  bill  in  this  case 
was  not  left  until  after  that  hour. 

On  the  trial  of  the  cause  Heckscher,  the 
drawer  of  the  bill,  testified  that  he  left  the  bill 
at  the  Bank  on  Saturday,  May  30,  1829,  a  short 
time  before  twelve  o'clock  and,  as  he  thought, 
about  half  past  eleven  o'clock  and  that  he  was  at 
the  Bank  but  once  on  that  day.  He  detailed  a 
variety  of  circumstances  which  induced  him  to 
speak  with  certainty  as  to  the  particulars  of 
the  transaction.  On  the  part  of  the  defendants 
Mr.  Delafield,  the  cashier,  testified  that  about 
eleven  o'clock  in  the  morning  of  May  30,  Heck- 
scher called  on  him  in  the  Bank  and  asked  him 
whether  he  could  transmit  a  bill  on  Baltimore 
on  that  day;  that  he  told  him  that  if  the  bill 
was  sent  to  the  Bank  before  twelve  o'clock  of 
that  day,  it  would  be  attended  to.  Heckscher 
did  not  deliver  the  bill  to  him,  nor  did  he  see 
it  until  Monday  after.  The  witness  further  tes- 
tified that  he  saw  Heckscher  only  once  at  the 
Bank  on  Saturday.  T.  Davis,  a  teller  in  the 
Bank  May  30,  testified  that  it  was  his  duty  to 
receive  all  foreign  bills  and  notes  left  with  the 
Bank  for  collection;  that  he  received  the  bill 
in  question  on  that  day;  that  it  was  handed  to 
him  between  twelve  and  one  o'clock,  nearer 
one  than  twelve;  that  if  the  bill  had  been  left 
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11 6*]  with  him  before  *twelve  o'clock,  it 
would  have  gone  on  by  that  day's  mail.  He 
was  confident  as  to  the  delivery  of  the  bill  to 
him,  the  matter  having  been  much  talked  of  at 
the  Bank  and  having  made  a  strong  impression 
upon  him.  T.  Hook,  a  clerk  in  the  Bank,  hav- 
ing charge  of  the  accounts  of  foreign  credits, 
testified  that  on  Tuesday,  June  2,  Heckscher 
called  at  the  Bank  and  inquired  whether  the 
amount  of  the  bill  in  question  was  passed  to 
his  credit;  he  told  him  that  his  inquiry  was  too 
soon,  that  they  would  not  know  the  fate  of  the 
bill  until  Thursday^  it  not  having  been  sent  on 
until  Monday.  Heckscher  said  he  had  ex- 
pected the  bill  would  have  been  forwarded  on 
Saturday,  but  found  no  fault  and  expressed  no 
censure  that  the  bill  had  not  been  forwarded 
on  Saturday,  but  appeared  very  anxious  to  as- 
certain its  fate.  Under  a  charge  from  the  pre- 
siding judge,  that  if  they  believed  that  the  bill 
in  question  had  been  left  with  the  defendants 
before  twelve  o'clock  they  ought  to  find  for  the 
plaintiff,  otherwise  for  the  defendants,  the  jury 
found  for  the  plaintiff. 

A  motion  was  then  made  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence.  The 
defendants  produced  an  affidavit  of  one  Edward 
Russell,  in  which  he  deposed  that  May  30, 1829, 
he  was  a  clerk  in  the  Phoenix  Bank,  and  kept 
tfie  book  in  which  all  foreign  bills  and  notes 
left  in  the  bank  for  collection  were  registered; 
that  the  course  of  business  of  the  Bank  in  re- 
lation to  the  receipt  and  transmission  of  such 
bills  and  notes  was  as  follows  :  the  bills  and 
notes  were  handed  by  the  dealers  with  the  Bank 
in  the  first  instance  to  the  third  teller,  were  en- 
tered by  him  in  the  dealers'  book  and  placed  in 
a  pigeon-hole  appropriated  to  the  reception  of 
such  bills  and  notes;  that  they  were  then  taken 
by  him,  the  deponent,  entered  in  the  register 
kept  by  him,  and  handed  to  the  cashier  to  be 
transmitted  to  the  places  on  which  the  bills 
were  respectively  drawn,  or  at  which  the  notes 
were  payable  ;  who  accordingly  transmitted 
them  on  the  same  day,  if  they  were  handed  into 
the  Bank  at  or  before  twelve  o'clock .  He  further 
deposed  that  his  position  in  the  Bank  was  at  a 
desk  immediately  next  to  the  desk  of  the  third 
teller;  that  May  30,  T.  Davis  was  third  teller, 
117*]  and  that  *he  and  Davis  on  that  day  oc- 
cupied their  respective  desks;  that  on  that  day 
he  saw  Heckscher  hand  Davis  a  bill  of  ex- 
change; that  this  was  at  about  one  o'clock  in 
the  day  as  he  believed  and, as  he  thought, rather 
past  one  o'clock;  that  Davis  placed  the  bill  in 
the  pigeon-hole,  from  which  it  was  taken  by 
him,  the  deponent ;  but  that  this  being  subse- 
quent to  twelve  o'clock  he  did  not  enter  it  in 
the  register  until  the  Monday  following,  when 
he  did  enter  it  and  hand  it  to  the  cashier;  that 
he  left  the  Bank  in  Nov.,  1829,  and  went  to 
New  Bedford,  where  he  has  since  resided;  and 
that  Mr.  Delafield,  the  cashier  of  the  Bank, 
knew  where  he  resided.  The  defendants  also 
produced  the  affidavits  of  the  president  and 
cashier,  and  of  the  attorney  and  counsel  of  the 
Bank,  that  until  after  the  trial  of  the  cause 
they  did  not  know  that  the  deponent  Russell 
knew  at  what  time  on  Saturday  May  30.  1829, 
the  bill  in  question  was  left  at  the  Bank,  nor 
that  he  knew  that  it  was  handed  to  Davis,  nor 
that  he  knew  any  fact  or  circumstance  which 
was  any  way  important  to  the  defendants  in 
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their  defense,  and  that  they  verily  believed  that 
all  the  other  officers  and  directors  of  the  Bank 
were  equally  uninformed  until  after  the  trial 
of  the  cause  as  to  the  evidence  which  could  be 
given  by  Russell  in  those  particulars.  The 
Superior  Court  granted  a  new  trial,  and  an  ap- 
plication is  now  made  to  this  court  for  a  miui- 
damus,  commanding  that  court  to  vacate  the 
rule  granting  the  new  trial.  The  question  was 
submitted  on  written  arguments. 

Mr.  C.  C.  King,  for  the  relator,  insisted  that 
a  new  trial  ought  not  to  have  been  granted:  1st : 
Because  the  defendants  had  not  used  due  dili- 
gence in  ascertaining  whether  Russell  was  & 
material  witness,  and  if  so,  in  obtaining  his 
testimony;  that  a  new  trial  will  not. be  granted 
to  a  party  if  laches  are  imputable  to  him,  or  if 
it  appear  that  with  reasonable  diligence  the  al- 
leged newly  discovered  testimony  might  have 
been  procured  before  the  trial.  18  Johns.,  489; 
2  Cai.,  156;  3 Id.,  182, 186,  307;  15  Johns., 296. 
From  the  peculiar  duties  assigned  to  Russell, 
whilst  acting  as  a  clerk  in  the  Bank,  the  de- 
fendants must  have  known  that  his  evidence 
would  have  been  material  on  the  only  point  on 
which  they  *rested  their  defense;  h*is  [*1  18 
residence  was  known,  and  his  testimony  not 
obtained;  they,  therefore,  were  guilty  of  laches 
which  ought  to  have  prevented  a  new  trial  ; 
and  2.  Because  the  newly  discovered  evidence 
of  Russell  consists  merely  of  cumulative  facts 
and  circumstances  relative  to  the  same  matter 
controverted  on  the  trial,  and  if  allowed  would 
have  a  tendency  to  impeach  the  evidence  given 
on  the  part  of  the  plaintiff.  A  new  trial  will 
not  be  granted  merely  for  the  discovery  of  or 
to  let  in  cumulative  facts  and  circumstances  re- 
lating to  the  same  matter,  which  was  a  prin- 
cipal subject  of  controversy  on  the  former  trial. 
15  Johns.,  210;  8  Id.,  84;  5  Cow..  287.  Nor  to 
admit  the  testimony  of  another  witness  to  the 
same  fact.  2  Cai.,  129,  133;  8  Johns.,  84.  Nor 
to  introduce  evidence  to  impeach  the  testimony 
given.  1  Cai.,  24  ;  4  Johns.,  425;  5  Id.,  248;  3 
Id.,  255,  except  in  cases  relating  to  the  identity 
of  soldiers  in  actions  relative  to  the  title  to 
lands  in  the  military  tract.  14  Johns.,  186  :  5 
Cow.,  207.  The  evidence  of  Russell  does  not 
establish  any  new  fact,  or  vary  the  ground  of 
defense  ;  its  tendency  is  to  impeach  the  testi- 
mony on  the  part  of  the  plaintiff,  and  to  sustain 
or  corroborate  that  on  the  part  of  the  defend- 
ants as  to  the  time  of  the  deposit  of  the  note. 

Mr.  D.  S.  Jones,  contra.  Laches  are  not 
imputable  to  the  defendants  below  in  not  as- 
certaining the  testimony  which  could  be  given 
by  Russell,  and  obtaining  his  evidence,  because 
they  could  not  know  that  the  cause  would  turn 
as  it  eventually  did,  upon  the  time  of  day  when 
the  draft  in  question  was  deposited  in  the  Bank. 
They  went  to  trial  prepared  to  show  that  by 
the  usage  of  the  Phoenix  Bank,  and  of  all  the 
other  banks  in  the  city,  supported  by  repeated 
adjudications,  they  had  used  due  diligence  ii* 
forwarding  the  draft.  But  if,  as  a  general  prin- 
ciple, a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  will  not  be  granted  where  a 
party  has  been  guilty  of  laches,  a  court  has  the 
right,  and  ought  to  exercise  it,  of  granting  a 
new  trial,  if  they  are  satisfied  that  such  laches 
arose  from  misapprehension,  or  if  they  believe- 
that  a  new  trial  will  tend  to  elucidate  doubtful 
facts  and  subserve  the  cause  of  truth. 
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119*]  *As  a  general  rule,  it  is  admitted  a 
new  trial  will  not  he  granted  merely  to  admit 
cumulative  facts  and  circumstances,  as  is  de- 
cided in  Pike  v.  Evans,  15  Johns.,  210,  and  in 
Smith  v.  Brush,  8  Johns.,  84.  In  the  latter 
case,  however,  the  court  explain  its  meanini 
by  saying  that  "new  trials  would  be  endless  u 
every  additional  circumstance  bearing  on  the 
fact  in  litigation  was  a  cause  for  a  new  trial ;" 
and  in  the  case  of  Stienbach  v.  Col.  Ins.  Co.,  2 
Cai.,  129,  they  say  that  cases  may  occur  in 
which,  if  doubt  exist  as  to  the  first  decision,  it 
may  be  proper,  upon  the  discovery  of  further 
witnesses  even  to  the  same  fact,  to  open  the 
cause  for  a  second  discussion.  The  evidence 
sought  to  be  introduced  here  is  not  of  facts  and 
circumstances  partially  aiding  the  defense,  but 
positive  testimony  upon  the  precise  question  in 
issue,  and  if  true,  conclusive;  and  surely  doubt 
must  exist  in  this  case  as  to  the  correctness  of 
the  first  decision. 

A  new  trial  will  not  be  granted,  on  the  ground 
of  newly  discovered  evidence,  to  enable  the 
party  asking  it  to  impeach  the  character  or 
credit  of  a  witness  who  testified  on  the  former 
trial,  nor  to  impeach  his  testimony  by  showing 
it  inconsistent  with  previous  declarations,  or 
that  he  had  testified  untruly  in  some  incidental 
point ;  but  it  will  be  granted  to  introduce  further 
witnesses.  2  Cai.,  129. 

But  if  the  court  erred  in  granting  a  new  trial, 
it  is  contended,  that  as  the  granting  of  a  new 
trial  is  a  matter  purely  in  the  discretion  of  the 
court  before  which  the  first  trial  takes  place,  it 
is  not  competent  for  this  court  to  control  that 
discretion,  or  to  direct  the  exercise  of  it  in  the 
inferior  tribunal.  Neither  the  K.  B.  in  En- 
gland nor  this  court  have  ever  in  a  solitary  in- 
stance sustained  an  application  similar  to  the 
one  now  under  consideration;  and  it  is  believed 
that  no  case  can  be  cited,  or  even  dictum  re- 
ferred to,  establishing  or  asserting  a  position 
that  a  superior  tribunal  has  the  right  to  control 
an  inferior  court,  possessing  the  power  to  grant 
new  trials,  in  the  exercise  of  their  discretion  of 
granting  or  refusing  a  new  trial.  The  principle 
has  been  uniformly  recognized  that  this  court 
will  not  interfere  with  inferior  jurisdictions, 
where  a  discretion  is  vested  in  such  jurisdic- 
tions and  has  been  exercised  by  them.  1  Cow., 
12O*]  417;  2  Id.,  479:  *3  Id.,  59;  6  Id.,  392  ; 
7  Id. ,  363;  1  Wend. ,  297.  It  istrue  in  the  case 
in  2  Cow.,  the  court  say  that  in  extreme  cases 
they  might  interfere  and  control  the  court  be- 
low upon  questions  of  fact,  presented  in  the 
form  of  a  motion  for  anew  trial,  but  they  add, 
that  it  is  a  remedy  which  should  be  Used  spar- 
ingly. This  court  has  uniformly  refused  to  in- 
terfere by  mandamus  to  control  or  coerce  the 
discretion  of  a  subordinate  tribunal,  1  Wend., 
297,  but  has  never  disclaimed  the  right  to  do  so; 
in  England,  however,  the  Court  of  K.  B.  has 
placed  its  refusal  of  a  mandamus  to  compel  a 
court  of  inferior  jurisdiction  to  grant  a  new 
trial  on  the  ground  of  want  of  authority,  Ex 
parte  Morgan,  2  Chit.,  250.  In  that  case  a  mo- 
tion was  made  for  a  mandamus,  commanding 
the  judge  of  an  inferior  court  of  competent  ju- 
risdiction to  award  a  new  trial  on  the  ground 
that  gross  injustice  was  done  to  the  party;  but 
the  court  refused  to  interfere,  and  the  motion 
was  denied. 

Mr.  King,  in  reply.  This  court  have  the 
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power  to  control  an  inferior  court  in  the  grant- 
ing or  refusing  of  a  new  trial,  and  such  is  the 
doctrine  held  in  2  Cow.,  479.  And  although 
it  is  admitted  that  in  ordinary  cases  the  court 
will  not  interfere  by  mandamus  to  control  or 
coerce  the  mere  discretion  of  a  subordinate 
tribunal,  it  is  insisted  that  the  granting  of  new 
trials  is  not  in  all  cases  a  matter  purely  in  the 
discretion  of  the  court  before  which  a  former 
trial  has  been  had.  In  the  case  of  an  applica- 
tion on  the  alleged  ground  of  a  verdict  against 
evidence,  the  granting  or  refusing  of  a  new 
trial  would,  in  general,  be  left  to  the  discretion 
of  the  inferior  court;  so,  also,  where  the  appli- 
cation was  founded  upon  an  alleged  misdirec- 
tion of  the  judge,  the  Superior  Court  would 
not  interefere,  and  particularly  so  as  the  party 
would  have  his  remedy  by  exception:  but  where 
there  has  been  a  fair  and  full  trial  of  every 
controverted  fact,  without  the  complaint  of 
surprise  or  that  the  verdict  is  against  evidence, 
this  court  will  supervise  the  doings  of  the  in- 
ferior court  if  they  grant  a  new  trial ;  for  the 
granting  of  a  new  trial  in  such  case  is  not  a 
matter  purely  within  the  discretion  of  the  in- 
ferior court.  The  cases  cited  on  the  other  side 
in  which  this  court  have  refused  to  interfere  by 
*mandamus,  were  cases  relating  to  the  [*1 21 
practice  of  the  inferior  courts  or  to  matters  rest- 
ing in  mere  discretion,  uncontrolled  by  estab- 
lished principles  of  law;  in  the  case  now  under 
consideration  the  subordinate  court  have  erred 
in  the  application  of  principles  of  law,  and  have 
violated  the  legal  rights  of  the  plaintiff  by 
granting  a  new  trial  in  contravention  of  such 
principles  established  in  wisdom  and  sound 
policy. 

By  the  Court,  Sutherland,  J.  This  is  an 
application  for  a  mandamus  to  the  Superior 
Court  of  the  City  of  N.  Y.,  commanding  them 
to  vacate  a  rule  granting  a  new  trial  in  this 
case  on  the  ground  of  newly  discovered  evi- 
dence. In  support  of  the  application  it  is  al- 
leged :  1.  That  the  affidavits  show  that  the  de- 
fendants were  guilty  of  gross  negligence  in  not 
ascertaining,  previous  to  the  former  trial,  that 
Russell,  the  witness  whom  they  now  wish  to 
use,  was  a  material  witness  for  them  ;  and  2. 
That  the  newly  discovered  evidence  of  Russell 
consists  merely  of  cumulative  facts  and  cir- 
cumstances relative  to  the  same  point  or  mat- 
ter which  was  controverted  upon  the  first  trial. 

It  is  a  well  established  rule  of  this  court  that 
a  new  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  evidence,  if  it  appears  that 
the  evidence  might,  with  reasonable  attention 
and  diligence,  have  been  procured  before  the 
first  trial,  however  material  it  may  be  to  the 
party.  Williams  v.  Baldwin,  18  Johns.,  489  :  2 
Cai.,  163,  opinion  of  Thompson,  J.  ;  3  Cni., 
186,  opinion  of  Spencer,  J.  And  it  is  equally 
well  settled  that  a  new  trial  will  not  be  granted 
where  the  newly  discovered  evidence  consists 
merely  of  additional  or  cumulative  facts  and 
circumstances  relating  to  the  same  matter  or 
point  which  was  principally  controverted  upon 
the  former  trial.  Steinbach  v.  Col.  Ins.  Co.,  2 
Cai.,  132  ;  Smith  v.  Brush,  8  Johns.,  86  ;  Pike 
v.  Evans,  15  Id.,  212.  The  preservation  and 
observance  of  these  rules  are  obviously  of  great 
practical  importance  in  the  administration  of 
justice.  It  is  well  observed,  in  the  cases  re- 
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ferred  to,  that  it  is  the  duty  of  parties  to  come 
to  the  trial  prepared  upon  the  principal  point, 
and  that  new  trials  would  be  endless  if  every 
122*]  *additional  circumstances  bearing  on 
the  fact  in  controversy,  or  the  discovery  of  an 
additional  witness,  was  a  cause  for  a  new  trial. 
Such  a  practice  would  not  only  occasion  great 
delay,  but  would  offer  strong  temptations  to 
the  subornation  and  commission  of  perjury. 

Cases  sometimes  arise  in  which  it  is  difficult 
to  determine  whether  the  newly  discovered 
evidence  is  strictly  cumulative  or  not ;  but 
where  it  is  clearly  of  that  character,  consisting 
of  additional  witnesses  to  the  same  facts  testi- 
fied to  on  the  former  trial,  or  of  additional 
facts  and  circumstances  tending  to  establish 
the  principal  point  controverted  before,  it  has 
uniformly  been  held,  not  only  in  this  State  but 
in  England,  that  it  is  no  ground  for  granting  a 
new  trial.  An  exception  to  this  rule  has  been 
made  in  this  State  in  relation  to  trials  investi- 
gating the  title  to  lands  in  our  military  tract, 
founded  upon  considerations  peculiar  to  that 
class  of  cases.  14  Johns.,  186;  5  Cow..  207. 
But  with  that  exception,  the  rule  is  believed 
to  be  universal. 

It  appears  to  me.from  the  affidavits  produced, 
that  the  plaintiffs  were  guilty  of  great  negli- 
gence in  not  procuring  the  testimony  of  Rus- 
sell (which  is  the  newly  discovered  evidence), 
upon  the  former  trial,  and  also  that  it  is  merely 
cumulative  evidence  in  the  strictest  sense  of 
the  term  ;  and  that  upon  either  ground,  if  it 
had  been  an  application  in  this  court,  the  mo- 
tion for  a  new  trial  would  have  been  refused. 

But  it  is  contended  that,  admitting  the  court 
below  to  have  erred  in  granting  a  new  trial, 
still  that  the  granting  or  refusal  of  a  new  trial 
is  a  matter  of  discretion,  not  depending  upon 
any  fixed  and  established  rules  of  law  ;  and  it 
is  not  competent  for  this  court  to  interfere  with 
or  control  inferior  jurisdictions  in  this  depart- 
ment of  their  functions. 

It  is,  undoubtedly,  a  well  established  princi- 
ple, and  has  been  frequently  recognized  and 
expressly  decided  in  this  court,  that  where  a 
discretion  is  vested  in  an  inferior  tribunal,  and 
that  discretion  had  been  exercised,  a  manda- 
mus will  not  be  granted.  A  mandamus  is  proper 
only  where  some  legal  right  has  been  refused 
or  violated,  and  there  is  no  other  appropriate 
legal  remeny.  Bac.  Abr.,  Mandamus,  527;  8 
Bl.  Com.,  110;  3  Burr,  1265  ;  2  Str.,  881;  Peo- 
123*J  ple*v.  Supervisors,  etc.,  12  Johns.,  414; 
14  East,  395  ;  15  Id.,  117  ;  HuU  v.  3.  Oneida, 
19  Johns.,  260  ;  Ex parte Nelson,  1  Cow.,  423  ; 
2  Cow.,  479  ;  3  Id.,  59  ;  6  Id.,  392  ;  lid.,  363; 
1  Wend.,  297.  What  is  meant  by  the  court 
when  they  speak  of  the  discretion  of  in- 
ferior tribunals,  and  say  that  they  will  not  in- 
terfere with  or  attempt  to  coerce  it,  will  be 
best  ascertained  by  adverting  to  some  of  the 
cases  in  which  that  language  has  been  used. 

In  the  case  of  People  v.  8.  of  Albany,  \2  Johns. , 
414,  the  relator  Wilson  was  a  constable,  and  in 
that  character  had  removed  certain  paupers 
from  the  City  of  Albany  to  the  adjoining  towns: 
for  which  services  he  presented  an  account  of 
$102  to  the  supervisors.  They  examined  the 
account,  and  allowed  $28  thereof,  and  disal- 
lowed the  rest,  on  the  ground  that  it  was  ex- 
travagant and  unreasonable.  The  court  re- 
fused an  application  for  a  mandamus  to  the 
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supervisors,  on  the  ground  that  the  constable 
had  no  legal  right  to  any  particular  sum,  the 
Act  under  which  the  services  were  performed 
having  declared  that  he  should  be  paid  such 
sum  as  the  supervisors  of  the  county  should 
judge  reasonable  ;  and  it  is  asked,  ir  a  man- 
damus should  be  granted,  what  would  be  its 
command  ?  Certainly  not  to  allow  any  specific 
sum  ;  that  would  be  assuming  a  discretion 
which  the  Legislature  have  vested  in  the  su- 
pervisors. We  could  only  command  them  to 
examine  the  account,  and,  in  the  language  of 
the  statute,  allow  such  sum  as  they  should 
judge  reasonable.  This  they  have  already  done. 

In  Gilles'  case,  2  Str.,  881,  a  mandamus  was 
asked  to  certain  justices  to  grant  him  a  license 
to  keep  an  ale-house.  The  court  refused  it  on 
the  ground  that  the  justices  had  a  discretion  to 
grant  or  refuse  a  license  to  whom  they  pleased, 
and  observed  that  such  an  application  was 
never  made  before.  Salk.,  45  ;  1  Burr.,  556. 

In  Ex  parte  Bacon  &  Lyon,  6  Cow.,  392,  the 
court  below  had  set  aside  a  regular  default, 
and  let  the  defendant  in  to  plead  on  payment 
of  costs.  The  plaintiff  moved  this  court  for  a 
mandamus  to  the  C.  P.  to  vacate  that  rule.  It 
is  observed  that  the  C.  P.  must  be  their  own 
judges,  upon  the  circumstances  before  them, 
whether  they  will  *set  aside  a  default.  [*  1 24 
The  granting  or  refusing  of  such  an  applica- 
tion is  governed  by  no  fixed  principles.  No 
positive  rule  of  law  has  been  violated  by  the 
court  below,  nor  can  we  fix  bounds  to  their  dis- 
cretion upon  the  subject. 

In  Ex  parte  Benson,  7  Cow.,  363,  a  motion 
had  been  made  against  the  relator  in  the  court 
below  and  taken  by  default,  his  attorney  being 
absent.  The  court  refused  to  open  the  default, 
and  an  application  was  made  to  this  court  for 
a  mandamus.  The  mandamus  was  refused,  on 
the  ground  that  it  was  a  mere  matter  of  dis- 
cretion with  the  court  whether  they  would 
open  the  rule  or  not  ;  that  so  far  as  the  rules 
of  practice  in  inferior  courts  rests  in  discretion 
and  violate  no  rules  of  law,  we  would  not  in- 
terfere with  them. 

In  Ex  parte  Baily,  2  Cow. ,  479,  a  motion  was 
made  in  the  court  below  for  a  new  trial  on  va- 
rious grounds,  and  among  others  that  the  ver- 
dict of  the  jury  was  against  the  weight  of  evi- 
dence. The  motion  was  refused,  and  upon  an 
application  for  a  mandamus,th\s  court  observe, 
that  though  in  extreme  cases  we  might  interfere, 
and  control  inferior  courts  upon  questions  of 
fact,  presented  in  the  form  of  a  motion  for  a 
new  trial,  yet  it  is  a  remedy  which  should  be 
used  very  sparingly.  A  contrary  course  would 
draw  before  this  court  an  examination  of  those 
questions  which  address  themselves  merely  to 
the  discretion  of  the  inferior  court.  We  should 
be  perpetually  appealed  to  for  the  adjustment 
of  rights  undefined  by  law.  This  would  result 
in  an  endless  conflict  of  opinion  upon  questions, 
which  must,  from  their  very  nature,  be  finally 
determined  by  the  court  below,  because  they 
cannot  be  reached  by  the  rules  of  law  ;  and  al- 
though we  may  think  the  inferior  court  erred, 
yet  we  will  not  interfere.  Extreme  cases  may 
be  supposed,  which  form  exceptions  to  this 
doctrine  ;  as  where  an  action  is  brought  on  a 
promissory  note,  the  execution  of  which  is 
proved  beyond  all  doubt,  and  yet  the  jury  find 
against  it.  should  the  court  below  refuse  a  new 
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trial,  we  might  interfere;  but  in  ordinary  cases 
it  would  be  improper  ;  for  even  where  a  ver- 
dict is  plainly  against  law,  yet  a  new  trial  may 
in  many  cases  properly  be  denied,  as  if  the 
controversy  be  very  trifling  in  its  nature  or  in- 
significant in  amount. 

1 25*]  *These  cases  sufficiently  indicate  the 
nature  of  the  discretion,  the  exercise  of  which 
by  inferior  tribunals  or  officers  this  court  will 
not  undertake  to  regulate  or  coerce.  It  is  that 
discretion  which  is  not  and  cannot  be  governed 
by  any  fixed  principles  or  rules.  We  will  not 
set  up  our  judgment  in  opposition  to  the  judg- 
ment of  a  Board  of  Supervisors,  as  to  what  is 
a  reasonable  compensation  for  services  per- 
formed by  a  constable  for  the  public,  no  sum 
having  been  fixed  by  law.  It  is  their  judgment 
and  discretion,  and  not  ours,  to  which  the  Leg- 
islature have  left  the  decision  of  that  matter. 
But  if  they  refuse  to  allow  anything,  either  on 
the  ground  that  they  have  no  discretion  upon 
the  subject  or  that  the  officer  has  no  right  to 
compensation,  then  we  will  interfere  and  de- 
termine whether  they  have  the  power  to  make 
an  allowance,  or  whether  the  officer  is  entitled 
to  be  paid.  The  powers  of  the  supervisors  and 
the  rights  of  the  officer  are  questions  of  law. 
They  are  legal  powers  and  rights,  if  they  ex- 
ist at  all.  Bright  v.  8.  of  Chenango,  18  Johns., 
242  ;  19  Johns.,  260.  We  will  not  direct  the 
town  officers  to  grant  a  license  to  A,  or  to  re- 
fuse it  to  B  ;  because  neither  A'nor  B  have  any 
legal  right  to  a  license.  The  officers  have  a 
right  to  grant  or  i%ef  use  it  to  whom  they  please. 
We  will  not  interfere  with  that  portion  of  the 
practice  of  inferior  courts  which  does  not  de- 
pend upon  established  principles,  or  is  not 
regulated  by  fixed  rules.  We  will  not  compel 
them  to  open,  or  prohibit  them  from  opening, 
a  default  upon  the  usual  terms,  as  a  general 
rule ;  because  such  applications  are  founded 
upon  special  circumstances,  which  may  impress 
different  individuals  or  courts  very  differently. 
There  is  no  fixed  standard  by  which  we  can 
say  in  such  case  the  inferior  court  has  erred. 
We  may  think  so,  but  that  is  not  sufficient. 
But  if  an  inferior  court  should  deny  to  a  party 
the  benefit  of  an  established  general  rule  of 
practice,  not  depending  at  all  upon  circum- 
stances, I  apprehend  we  should  interfere;  for  in- 
stance, if  it  was  a  rule  of  such  court  that  the  first 
default  should  in  all  cases, as  a  matter  of  course, 
be  opened  upon  the  payment  of  the  taxable 
costs,  and  they  should  in  a  given  case  refuse  to 
open  such  default,  we  should,  undoubtedly, 
not  only  have  the  right,  but  should  be  bound 
to  compel  them  to  do  it  by  mandamus.  Yet, 
1 26*J  although  it  might  *rest  entirely  in  their 
discretion  whether  they  would  retain  the  rule 
or  not,  still,  as  long  as  it  was  retained,  it  would 
be  binding  upon  them.  It  conferred  legal  rights 
upon  their  suitors,  which  they  had  no  power  to 
withhold  from  them.  They  would  have  parted 
with  their  discretion,  and  substituted  in  its 
place  a  clear  and  well  defined  rule  ;  and  the 
usage  of  courts  may  confer  rights  upon  par- 
ties, and  impose  obligations  upon  themselves 
as  sacred  and  imperative  as  written  rules. 
The  only  difference  is  in  the  evidence  of  their 
existence.  No  court  has  a  right  arbitrarily  to 
change  its  established  course  of  proceedings  in 
relation  to  a  particular  case. 

Applications  for  new  trials  on  the  ground 
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that  the  verdict  is  against  evidence,  are,  in  gen- 
eral, addressed  to  the  discretion  of  the  court. 
There  is  no  standard  by  which  the  weight  of 
conflicting  evidence  can  be  ascertained.  Dif- 
ferent courts  and  juries  and  individuals  would 
entertain  different  opinions  upon  the  subject, 
and  each  must  judge  for  themselves.  But  where 
the  evidence  is  all  upon  one  aside,  and  clear 
and  satisfactory,  it  ceases  to  be  a  matter  of  dis- 
cretion; there  is  no  room  for  difference  of  opin 
ion  ;  and  it  would  be  an  abuse,  not  an  exercise 
of  discretion,  to  refuse  a  new  trial ;  and  we 
might,  and  I  think  ought  to  interfere.  Where 
the  discretion  of  a  court  is  spoken  of,  a  sound 
legal  discretion  is  meant,  not  an  arbitrary  sic 
volo.  The  case  Exparte  Morgan,  2  Chit.,  250, 
as  stated  by  the  counsel  in  opposition  to  this 
motion,  is  in  perfect  harmpny  with  the  current 
of  decisions  in  this  court.  The  Court  of  K.  B. 
refused  to  interfere  by  mandamus  to  compel  an 
inferior  court  to  grant  a  new  trial.  The  facts 
of  the  case  are  not  stated.  But  the  court  say 
among  other  things  that  they  cannot  interfere 
to  regulate  the  practice  of  every  inferior  court, 
because  every  inferior  court  is  the  proper  judge 
of  its  own  practice.  It  must,  undoubtedly,  be 
a  very  extraordinary  case  in  which  a  mandamus 
would  be  issued  to  compel  an  inferior  court  to 
grant  a  new  trial.  The  general  language  of  the 
court  must  be  taken  in  connection  with  the 
case  in  which  it  is  used. 

These  observations  are  equally  applicable  to 
motions  for  new  trials  founded  on  newly  dis- 
covered evidence.  It  has  been  shown  that  there 
are  certain  principles  in  relation  to  such  appli- 
*cations,  which  are  clearly  settled  and  [*127 
well  defined  by  long  continued  practice  and  an 
uninterrupted  series  of  decisions  in  our  own 
and  other  courts.  Those  principles  are  :  1. 
That  a  party  is  bound  and  presumed  to  know 
the  general  leading  points  which  will  be  liti- 
gated in  his  case.  2.  That  if  he  omits  to  pro- 
cure evidence,  which  with  ordinary  diligence 
he  might  have  procured,  in  relation  to  those 
points,  upon  the  first  trial,  his  motion  for  a  new 
trial  for  the  purpose  of  introducing  such  testi- 
mony shall  be  denied.  3.  If  the  newly  discov- 
ered evidence  consists  merely  of  additional  facts 
and  circumstances  going  to  establish  the  same 
points  which  were  principally  controverted  be- 
fore, or  of  additional  witnesses  to  the  same  facts 
and  circumstances,  such  evidence  is  cumula- 
tive, and  a  new  trial  shall  not  be  granted. 

In  cases  to  which  these  principles  clearly  and 
unquestionably  apply,  the  granting  or  refusal 
of  a  new  trial  is  not  a  matter  of  discretion. 
The  parties  have  a  legal  right  to  a  decision  con- 
formable to  those  principles.  Where  there  is 
a  doubt  upon  the  point  of  negligence,  or  as  to 
the  character  of  the  evidence,  or  as  to  its  ma- 
teriality, it  becomes  a  matter  of  discretion, and 
the  court  will  not,  perhaps  I  ought  tosay.'can- 
not  rightfully  interfere. 

But  no  such  doubts  exist  in  this  case.  It  ap- 
pears to  us  that  the  plaintiffs  were  guilty  of 
gross  negligence  in  not  procuring  the  testimony 
of  Russell  upon  the  former  trial,  and  also  that 
his  evidence,  as  disclosed  in  the  affidavits,  is 
clearly  and  exclusively  cumulative.  It  goes  to 
the  precise  point  which  was  litigated  before, 
and  merely  corroborates  the  plaintiff's  former 
witnesses  by  a  repetition  of  their  testimony, 
with  few  additional  facts  and  circumstances. 
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We  think  it,  therefore,  a  proper  case  for  a 
mandamus. 

It  is  very  possible  that  the  purposes  of  justice 
might  be  subserved  in  this  individual  case  by 
the  granting  of  a  new  trial ;  but  general  prin- 
ciples, whose  operation  has  been  found  salu- 
tary, and  which  have  grown  into  authority  un- 
der the  sanction  of  repeated  decisions  and  al- 
most immemorial  usage,  cannot  yield  to  the 
hardship  of  particular  cases.  It  is  of  cardinal 
importance  that  the  rules  and  principles  which 
regulate  the  proceedings  and  decisions  of  our 
courts  should  be  uniform  and  stable. 
1  28*]  *The  security  of  the  citizen  is  essen- 
tially increased  whenever  the  territory  of  un- 
defined discretion  in  any  of  the  departments  of 
our  government  is  circumscribed  by  the  estab- 
lishment of  well  defined  and  clear  principles. 

The  jurisdiction  of  this  court  by  mandamus 
is  one  of  immense  importance  and  extent.  It 
belongs  to  this  court  alone.  It  extends  to  all 
inferior  courts  and  tribunals,  and  officers,  ex- 
ecutive, ministerial,  or  judicial  within  the 
State.  It  operates  summarily,  and  in  some 
cases  definitively,  upon  most  important  inter- 
ests. In  view  of  these  considerations  we  have 
taken  this  occasion  to  explain  somewhat  at 
large,  some  of  the  leading  principles  which  de- 
fine the  extent  and  regulate  the  exercise  of  this 
power,  so  far  as  they  seemed  to  be  applicable 
to  the  case  before  us. 

Mandamus,  when  it  lies.  Overruled— 18  Wend.,96, 
10* :  20  Wend.,  660;  21  Wend..  25. 

Cited  in— 8  Wend.,  81 ;  10  Wend.,  289 ;  16  Wend., 
378 :  28  N.  Y.,  127 :  2  Barb.,  417 ;  15  How.  Pr.,  392  ;  7 
Abb.  Pr.,  39 :  1  Edm.,  551 ;  1  Leg.  Obs.,  64 :  25  Am. 
Rep.,  465  (84  111..  307). 

jVeu>  Trial.  Cited  in— 25  Hun,  492 ;  30  Barb.,  659  ; 
42  Barb.,  29  :  4  How.  Pr.,  266 ;  10  How.  Pr.,  263  ;  24 
How.  Pr.,  59:  2  Park.,  675;  2  E.  D.  Smith,  208;  Walk. 
Ch.,  18 ;  56  Mo.,  384. 
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RUSSELL  AND  BILLINGS. 

Indulgence  to  One  of  Two  Defendants  on  Execu- 
tion against  them,  Does  not  Discharge  Other. 

The  indulgence  by  a  creditor  to  one  of  two  de- 
fendants in  a  judgment,  such  defendants  not  stand- 
ing1 in  the  relation  of  principal  and  surety  to  each 
other,  does  not  entitle  the  other  defendant  to  a  stay 
of  proceeding's  on  the  execution  against  him,  al- 
though he  has  paid  a  moiety  of  the  debt,  and  but  for 
the  indulgence  of  the  plaintiff  the  other  moiety 
would  have  been  collected  of  the  other  defendant. 

MOTION  for  a  perpetual  stay  of  proceed- 
ings. The  defendants  were  the  indorsers 
of  a  note  drawn  by  O.  &  D.H.Clapp  as  makers, 
for  the  sum  of  $1,000,  discounted  at  the  Bank 
of  Lansingburgh.  The  makers  paid  a  part  of 
the  note.  The  indorsers  were  sued  and  judg- 
ment obtained  against  them  for  the  balance. 
About  Sep.  1,  1829,  an  execution  issued  upon 
the  judgment.  In  Oct.,  1829,  Billings  paid 
$420.89,  the  moiety  of  the  execution.  At  the 
lime  of  the  issuing  of  the  execution  Russell  was 
possessed  of  property  sufficient  to  satisfy  the 
other  moiety.  In  December,  1829,  the  sheriff 
advertised  the  personal  property  of  Russell  for 
sale,  but  was  stayed  by  the  orders  of  the  plaint- 
iffs. In  May,  1830.  the  plaintiffs  directed  the 
sheriff  to  proceed,  who  sold  the  property  of 
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Russell  ;  the  proceeds  of  which  amounted  to 
about  $250;  leaving  a  balance  of  about  $180, 
*which  the  plaintiffs  directed  the  sher-  [*  1  2t> 
iff  to  collect  of  Billings. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  E.  W.  Walbridge,  for  the  plaintiffs. 

By  the  Court,  Marcy,  J.  I  know  of  no  prin- 
ciple on  which  the  court  can  interfere  and  af- 
ford the  relief  asked  for  by  the  motion.  It 
seems  to  be  supposed  that  Billings  ought  to  be 
regarded  in  the  light  of  a  surety  to  Russell, 
and  that  having  been  injured  by  the  indul- 
gence shown  by  the  plaintiffs  to  Russell,  he  is 
entitled  to  relief.  The  relation  of  principal 
and  surety  does  not  exist  between  the  defend- 
ants. They  were  each  of  them  sureties  for  the 
Clapps,  but  in  relation  to  each  other  they  are 
principal  debtors.  It  is  not  necessary,  there- 
fore, to  inquire  whether  the  directions  to  delay 
were,  in  truth,  injurious  or  not  to  Billings;  be- 
cause, if  such  was  the  fact,  he  is  not  entitled 
to  relief.  He  was  at  all  times  liable  to  the 
plaintiffs  for  the  whole  debt,  and  might  have 
paid  it  at  any  period  ;  and  could  immediately 
thereafter  have  resorted  to  Russell  for  contri- 
bution. 

Cited  in-32  Ind.,  439. 


DOTY  v.  RUSSELL  &  PEARL. 

Recovering  Second  Judgment — Partial  Set-Off — 
Special  Motion — Time  of  Making. 

Where  A  has  a  judgment  against  B,  which  he  sets 
off  in  a  suit  subsequently  brought  by  B  against  him, 
and  a  balance  is  certified  in  favor  of  A,  for  which  he 
takes  judgment  in  the  second  suit,  such  set-off  is  an 
extinguishment  of  the  first  judgment  only  to  an 
amount  equal  to  that  set  off  to  balance  the  demand 
of  B  in  the  second  suit,  and  for  the  residue  A  may 
issue  an  execution  on  the  first  judgment. 

The  rule  of  law  requiring  special  motions  to  be 
made  at  the  earliest  day  possible,  does  not  apply  to 
motion_s  for  relief,  affecting  the  substantial  rights 
of  parties ;  it  applies  only  to  cases  of  irregularity, 
and  other  questions  appertaining  to  the  orderly  con- 
duct of  a  suit. 

Citations- 11  Johns.,  513  ;  13  Johns.,  240;  14  Johns. 
404. 

MOTION  to  set  aside  execution.  In  1821  the 
defendants  obtained  a  judgment  against 
the  plaintiff  for  the  costs  of  the  defense  of  a 
suit  prosecuted  against  them,  amounting  to 
$1 64. 88.  Subsequently  another  suit  was  brought 
by  the*plaintiff  against  Russell  alone,  [*13O 
in  which,  on  a  hearing  before  referees,  Russell 
set  off  the  amount  of  the  judgment  in  favor  of 
himself  and  Pearl,  the  latter  having  assigned 
his  interest  in  the  same  to  Russell,  against  the 
demands  of  the  plaintiff,  and  obtained  a  report 
in  his  favor  for  $64.52,  on  which  he  entered 
judgment  in  1827.  In  Dec.,  1829,  Russell  sued 
out  an  execution  on  the  judgment  in  favor 
of  himself  and  Pearl,  directing  the  levy  of  the 
whole  amount  of  such  judgment.  The  execu- 
tion was  levied  on  real  estate  owned  by  Doty 
at  the  time  of  the  docketing  of  the  judgment, 
but  which  subsequently  had  been  sold  on  a 
junior  judgment,  and  bought  in  by  the  person 
now  in  possession. 

A  motion  was  made  to  set  aside  the  execu- 
tion, on  the  ground  that  the  judgment  in  favor 
of  Russel  &  Pearl  having  been  set  off  in  the 
suit  of  Doty  v.  Russell,  it  thereby  became  ex- 
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tinguished,  and  Russell  could  seek  satisfaction 
of  the  balance  due  him  only  under  the  judg- 
ment obtained  in  the  latter  cause  ;  and  that  at 
all  events,  the  execution  had  issued  for  too 
much,  for  if  the  setting  off  of  the  first  judg- 
ment in  the  second  suit  was  not  an  extinguish- 
ment of  the  whole  demand,  it  was  an  extin- 
guishment pro  tanto,  as  it  was  applied  in  satis- 
faction of  the  demands  of  the  plaintiff  in  the 
second  suit. 

In  opposition  to  the  motion  it  was  shown  that 
in  February  Term,  1828,  a  motion  made  to  set 
aside  or  vacate  the  judgment  for  costs  in  the 
cause  of  Doty  v.  Russell  &  Pearl  was  denied; 
and  it  was  contended  that  the  valid  existence 
of  that  judgment  could  not  again  be  called  in 
•question,  it  being  res  judicata  ;  and  as  to  the 
amount  directed  to  be  levied  being  too  large,  it 
was  insisted  that  the  party  was  not  entitled  to 
be  heard,  on  the  ground  of  laches,  in  not  hav- 
ing sooner  made  his  application.  The  defend- 
ant, Russell,  admitted  that  the  motion  had  been 
delayed  since  May  last,  at  his  request,  but  in- 
sisted that  there  was  no  sufficient  excuse  for 
the  delay  previous  to  that  time. 

In  answer  to  the  objection  of  laches,  the  coun- 
sel for  the  plaintiff  contended  that  the  rule  of 
practice  requiring  application  to  be  made  to  the 
court  at  the  earliest  day  was  not  applicable  to 
a  case  like  this;  he  said  such  rule  applies  only 
131*]  *to  cases  of  irregularity.and  other  ques- 
tions appertaining  to  the  orderly  conduct  of  a 
suit  where,  if  a  party  does  not  avail  himself  of 
the  objection  at  the  earliest  opportunity,  but 
lays  by  and  suffers  his  adversary  to  proceed  in 
a  suit,  he  is  deemed  to  have  waived  the  objec- 
tion; but  where  the  substantial  rights  of  a  party 
are  in  question,  he  is  entitled  to  be  heard  when- 
ever he  presents  his  case,  though  he  omits  to 
do  so  at  the  first  opportunity  that  offers,  unless 
the  forms  of  legal  proceedings  forbid  his  ob- 
taining relief  in  the  mode  in  which  he  asks  to 
be  redressed  ;  and  such  objection  exists  not  in 
this  case.  Besides,  he  contended  that  the  ex- 
cuse for  the  delay  in  the  application  appearing 
from  the  papers  on  the  part  of  the  plaintiff, 
was  sutficient. 

Mr.  S.  Stevens,  for  plaintiff. 
•  Mr.  D.  Russell,  for  defendants. 

By  the  Court,  Marcy,  J.  The  objection  that 
this  motion  is  too  late  cannot  be  sustained.  The 
rule  of  law  in  reference  to  such  objection  re- 
lates generally  to  a  mere  irregularity,  which  is 
waived  by  a  delay  in  seeking  to  correct  it.  But, 
looked  at  in  that  light,  I  doubt  whether  the  ob- 
jection could  prevail  ;  for  it  does  not  appear 
that  after  the  party  was  apprised  of  the  deter- 
mination of  the  defendants  to  proceed  on  the 
execution,  there  was  time  to  prepare  for  and 
make  the  motion  previous  to  the  first  day  of 
the  last  May  Term.  The  delay  since  has  been 
waived.  Another  objection  in  its  nature  pre- 
liminary, is  made.  It  is  said  that  a  motion  was 
made  at  the  August  Term  of  this  court  in  1828, 
which  involved  the  same  question  now  before 
us,  viz. :  the  subsisting  validity  of  the  judgment 
in  favor  of  Russell  &  Pearl.  From  an  exam 
ination  of  the  papers  then  before  the  court,  it 
would  seem  that  the  question  we  are  now  to 
pass  on  was  brought  directly  under  the  consid- 
eration of  the  court.  The  court  was  then  asked 
to  declare  the  judgment  in  this  cause  satisfied 
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because  it  had  been  set  off  against  the  plaint- 
iff's claims  before  the  referees.  We  are  now 
asked  to  set  aside  tbefi.  fa.  on  the  same  ground. 
The  decision  of  that  motion  is  to  be  considered 
as  establishing  the  validity  of  the  judgment  11 
Johns.,  513;  *13  Id.,  240 ;  14  Id.,  404;  [*132 
but  that  does  not  wholly  dispose  of  this  motion. 
The  defendants  are  proceeding  to  enforce  the 
judgment  to  the  full  amount,  whereas  by  the 
papers  now  before  us  it  manifestly  appears 
that  the  whole  of  the  judgment,  except  $64.52, 
was  set  off  in  the  suit  of  Doty  v.  Russett.  We, 
therefore,  direct  a  perpetual  stay  of  proceed- 
ings on  the  payment  of  that  sum,  with  the  in- 
terest thereof  from  the  time  of  the  confirmation 
of  the  report  of  the  referees,  and  the  sheriff's 
fees  ;  and  if  that  sum  be  not  paid,  that  the  de- 
fendants have  leave  to  collect  the  same  on  the 
execution  issued  in  this  cause,  with  interest  and 
fees. 

Cited  in— 9  Wend.,  54 ;  20  Wend.,  20 ;  7  Paige,  86 ; 
13  Hun,  625 ;  3  How.  Pr.,  137 ;  3  Abb!  N.  8.,  446. 


DELAY  AN  v.  BOARDMAN  &  WHITE. 

Settling  BUI  of  Exceptions. 

A  mandamus  lies  to  a  circuit  judge  to  seal  a  bill  of 
exceptions :  but  the  practice  is  on  complaint  that  a 
bill  is  erroneously  settled,  in  the  first  instance  to 
refer  it  back  to  the  judge,  to  give  him  an  opportu- 
nity to  review  it. 

MR.  I.  HAMILTON  moved  for  a  mandamus 
to  a  circuit  judge,  that  he  restore  to  a 
bill  of  exceptions  as  prepared  by  the  attorney 
for  the  defendants,  certain  parts  of  the  evi- 
dence given  on  the  trial,  and  certain  parts  of 
his  charge  to  the  jury,  stricken  out  by  him  on 
amendments  proposed  by  the  plaintiff's  attor- 
ney ;  and  that  he  affix  his  seal  to  the  bill  thus 
corrected.  The  correctness  of  the  bill  as  orig- 
inally prepared  was  fully  supported  by  the 
affidavits  of  the  counsel  for  the  defendants,  of 
mo§t  of  the  jurors  who  were  impannelled  in 
the  cause,  and  of  several  bystanders ;  which 
affidavits  were  not  materially  controverted  on 
the  part  of  the  plaintiff. 
Mr.  J.  King,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  practice 
of  the  court  in  cases  like  the  present  is  in  the 
first  instance  to  refer  back  the  bill  of  excep- 
tions or  case  to  the  judge  who  has  settled  it, 
that  he  may  have  an  opportunity  to  review  it. 
Take  a  rule  accordingly.1 

Cited  in— 1  Hun,  262 ;  35  Barb.,  109 ;  4  T.  &  C.,  9  ;  47 
How.  Pr.,  162 ;  14  Abb.  Pr.,  28 ;  39  N.  J.  L.,  225. 

1.— That  the  court  possess  the  power  of  granting 
a  mandamus  in  a  case  like  the  present,  was  deter- 
mined in  Sikes  v.  Ransom,  6  Johns.,  279,  on  an  ap- 
plication for  such  writ  to  a  Court  of  C.  P.,  to  amend 
a  bill  of  exceptions  according  to  the  truth  of  the 
case.  In  Thurston  v.  Slatford.  3  Sulk..  155,  it  was 
held  that  a  bill  of  exceptions  would  lie  at  a  trial  at 
bar  as  well  as  Nisti  Prius,  for  it  is  said  the  words  of 
the  statute  are,  that  the  justices  shall  sign  it,  which 
word  "justices"  being  in  the  plural  number,  cannot 
be  well  understood  of  any  other  justices  than  those 
of  the  courts  of  Westminster.  So  that  it  seems  that 
this  writ  might  have  issued  to  this  court  before 


NOTE. — Mandamus— Control  of  inferior  tribunal  by 
—Discretion.  See  Hull  v.  Supervisors  of  Oneida,  19 
Johns.,  259,  note ;  People  v.  Superior  Court  of  New 
York,  ante,  114,  note. 
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133*]  *WELLS 

FEETER  AND  LOUCKS. 

Action  on  Bond — Costs. 

Where  an  action  of  debt  on  bond  is  prosecuted  in 
this  court,  and  the  penalty  exceeds  $50,  but  the  con- 
dition is  for  a  sum  not  exceeding  $50,  the  plaintiff 
is  not  entitled  to  costs,  if,  before  judgment,  the  de- 
fendant pays  or  tenders  the  amount  actually  due, 
according  to  the  condition  of  the  bond. 

Citations— 2  R.  8.,  225,  sec.  3;  615,  616,  sees.  16.  21,  22. 

rpHE  defendants  were  sued  on  a  bond  to  stay 
1  a  justice's  judgment  for  $28.09.  The  pen- 
alty was  $60,  conditioned  to  pay  the  amount 
of  the  justice's  judgment.  July  23  an  action 
of  debt  was  commenced  in  this  court  on  the 
bond,  by  the  filing  and  service  of  a  declara- 
tion. Aug.  16,  the  defendants  tendered  to  the 
plaintiff's  attorney  the  sum  of  $28.96,  being 
the  amount  due  the  plaintiff  according  to  the 
condition  of  the  bond.  The  attorney  refused 
to  receive  the  money  unless  the  costs  of  this 
suit  were  paid.  The  defendants  then  applied 
to  this  court  for  a  rule  that  the  clerk  compute 
the  amount  due  to  the  plaintiff  according  to 
the  condition  of  the  bond,  and  that  on  pay- 
ment of  such  amount  into  court,  all  further 
proceedings  on  the  part  of  the  plaintiff  be 
stayed. 

Mr.  D.  Burwell,  for  defendants. 

Mr.  A.  Loomis,  for  plaintiff. 

By  the  Court,  Marcy,  J.  Had  the  suit  in 
this  case  progressed  to  judgment  by  default, 
134*]  the  plaintiff  would  have  been  *entitled 
to  judgment  for  the  penalty,  and  that  exceed- 
ing $50,  he  would,  of  course,  have  recovered 
costs.  So  he  would  have  been  entitled  to  a 
like  judgment  and  recovered  costs,  had  the  de- 
fendants pleaded  and  failed  in  showing  pay- 
ment of  the  bond  or  of  a  part  thereof  ;  but  had 
they  proved  payment  of  ever  so  inconsidera- 
ble a  "sum,  the  plaintiff  would  not  have  been 
entitled  to  costs,  but  would  have  been  liable  to 
pay  costs  ;  for,  in  such  case,  the  amount  actu- 
ally due  is  the  test  by  which  the  right  to  costs 
is  determined  ;  and  if  the  plaintiff  does  not  re- 
cover a  sufficient  sum  to  entitle  him  to  costs, 
the  defendant  has  judgment  for  costs.  2  R. 
8.,  615,  616,  sees.  16,  21,  22.  So,  too,  where  a 
suit  upon  a  contract  is  settled  before  judg- 
ment, and  the  sum  actually  does  not  exceed 
$50,  costs  cannot  be  demanded  or  received  by 
the  plaintiff .  Id.,  sec.  21.  In  this  case,  the 
amount  actually  due  was  tendered,  and  such 
tender  was  a  settlement  of  the  suit  within  the 
meaning  of  the  statute.  The  plaintiff  was  un- 
der no  necessity  of  prosecuting  in  this  court ; 
he  might  have  brought  his  suit  in  a  justice's 
court,  to  which  courts  jurisdiction  is  expressly 
given  where  there  is  a  bond  with  a  penalty  ex- 
ceeding $50,  with  condition  for  the  payment 
of  a  sum  of  money  not  exceeding  $50,  by  ac- 
tion of  covenant  on  the  condition.  2  R.  8., 

trials  at  bar  were  abolished,  and  may  now  issue  to 
either  of  its  judges  when  holding  a  circuit;  and  if 
so,  there  can  be  no  doubt  that  it  may  properly  be 
directed  to  a  circuit  judge.  The  form  of  the  writ  is 
to  be  found  in  the  Register,  182  a;  It  is  called  a  man- 
datory writ,  "a  sort  of  prerogative  writ ;"  it  is  al- 
ways in  the  alternative  quad  si  ita  est  to  seal  the 
bill  of  exceptions ;  and  if  it  be  returned  quod  non  ita 
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225,  sec.  3.  The  defendants  are,  therefore,  en- 
titled to  the  rule  asked  for. 

Motion  granted. 

Cited  in-18  Wend..  561 ;  1  Den.,  636. 


BATES  v.  LOOMIS. 

Assault  and  Battery — Omission  of  Defendant  to 
Plead— Effect  of. 

In  an  action  for  an  assault  and  battery,  if  the  de- 
fendant does  not  plead,  but  suffers  a  default,  such 
default  admits  an  assault  and  battery,  but  it  does 
not  admit  an  assault  and  battery  on  any  particular 
day ;  e.  g.,  the  day  laid  in  the  declaration,  nor  does 
it  admit  any  circumstances  laid  in  the  declaration 
by  way  of  aggravation. 

Without  proof  in  such  case  that  the  injury  com- 
plained of  was  committed  by  the  defendant,  the 
plaintiff  is  entitled  to  only  nominal  damages. 

MOTION  that  writ  of  inquiry  be  executed 
at  the  circuit.  The  action  was  for  an 
assault  and  battery.  The  day  laid  in  the  dec- 
laration was  Jan.  2,  1830.  The  *de-  [*135 
fendant  did  not  plead,  and  a  writ  of  inquiry 
was  executed  and  an  inquisition  found  for 
$200  damages,  which  inquisition  was  set  aside 
and  a  new  inquiry  held.  On  the  hearing  be- 
fore the  sheriff  and  the  jury,  the  plaintiff 
proved  that  on  the  day  laid  in  the  declaration 
he  was  severely  beaten,  but  did  not  prove  that 
the  defendant  inflicted  the  injuries  complained 
of.  The  counsel  for  the  plaintiff  insisted  that 
the  defendant,  by  his  default  in  not  pleading, 
admitted,  not  only  that  he  had  been  guilty  of 
an  assault  and  battery,  but  also  that  he  had 
been  guilty  of  the  assault  and  battery  com- 
mitted on  the  plaintiff  on  the  day  laid  in  the 
declaration.  This  was  denied  by  the  counsel 
for  the  defendant,  who  contended  that,  though 
the  default  admitted  an  assault  and  battery,  it 
did  not  admit  the  assault  and  battery  com- 
mitted on  the  day  laid  in  the  declaration  ;  and 
as  there  was  no  proof  that  the  defendant  com- 
mitted the  injuries  suffered  by  the  plaintiff  on 
that  d.ay  the  plaintiff  was  entitled  to  nominal 
domages  only.  The  jury  could  not  agree  upon 
an  inquisition.  Under  these  circumstances,  so 
that  the  jury  might  be  correctly  instructed  as 
to  the  law  of  the  case,  it  was  moved  by  the  de- 
fendant that  the  writ  of  inquiry  be  executed  at 
the  circuit.  The  motion  was  resisted  on  the 
part  of  the  plaintiff,  and  it  was  admitted  that 
the  law  as  contended  for  on  his  part  before 
the  sheriff  was  erroneously  insisted  on,  and 
that,  therefore,  there  was  no  necessity  of  send- 
ing the  cause  to  the  circuit.  The  defendant 
consented  to  withdraw  his  motion,  on  the  court 
expressingits  opinion  upon  the  question  of  law. 

Mr.  J.  Edwards,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Marcy,  J.  A  default  in  a 
case  like  this  admits  an  assault  and  battery  : 
but  it  does  not,  I  apprehend,  entitle  the  plaint- 
iff to  anything  more  than  nominal  damages. 
It  admits  only  the  traversable  allegations  in 
the  declaration.  Neither  the  specific  day  when 

est,  it  is  sufficient,  and  the  party  is  put  to  his  action 
for  a  false  return.  In  Slkes  v.  Ransom,  it  appears 
to  be  admitted  that  the  practice  in  England  had 
been  for  the  writ  to  issue  from  chancery  ;  but  it  is 
said  there  is  no  reason  why  the  awarding  of  this 
particular  writ  does  not  fall  within  the  jurisdiction 
of  this  court,  or  why  it  should  be  exclusively  con- 
fined to  the  Court  of  Chancery. 
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the  injury  was  done,  nor  the  circumstances  of 
aggravation  are  traversable.  They  are  not, 
therefore,  admitted  by  the  default.  A  plea  in 
this  case  denying  a  battery  on  Jan.  2  (that 
136*]  being  the  day  *laid  in  the  declaration), 
would  have  been  clearly  bad,  because  the  plaint- 
iff, to  entitle  him  to  recover,  is  not  confined  in 
his  proof  to  a  battery  on  that  day.  The  ad- 
mission by  the  default  is  of  a  battery  com- 
mitted within  the  period  to  which  the  plaintiff 
is  confined  by  his  proof.  The  battery  may 
have  been  Jan.  2,  but  not  necessarily  so.  It 
may  as  well  have  been  on  any  other  day  in  any 
of  the  three  or  four  preceding  years.  If  the 
plaintiff  received  on  that  day  a  personal  injury, 
the  default  does  not  establish  the  fact,  in  the 
absence  of  all  other  proof,  that  the  defendant 
inflicted  it.  Before  damages  can  be  awarded 
against  him  for  it,  the  plaintiff  must  show, 
either  by  direct  proof  or  by  circumstances, 
sufficient  to  produce  a  reasonable  conviction  in 
the  minds  of  the  jury,  that  the  defendant  in- 
flicted the  injury. 

Cited  in— 12  Wend.,  141 ;  14  How.  Pr.,  49;  7  Daly, 
79 ;  45  Ind.,  23 ;  73  111.,  317. 


JACKSON,  ex  dem.  BLEECKEK, 
WISEBURN. 

Enlarging  Time  to  Plead. 

Neither  a  commissioner  in  vacation,  nor  the  court 
in  term  time,  can  enlarge  the  time  within  which  an 
act  is  to  be  done,  when  such  time  is  regulated  by 
statute. 

Citation— 2  R.  S..  597,  598,  sees.  34,  35,  36. 

MOTION  to  vacate  judge's  order.  The  plaint- 
iff sued  out  a  writ  of  error  from  this  court 
to  the  Superior  Court  of  the  City  of  N.  Y., 
and  gave  bond  with  sureties  for  the  prosecu- 
tion of  the  same.  The  defendant  excepted  to 
the  sufficiency  of  the  sureties.  On  the  last  day 
for  justifying,  the  plaintiff,  on  an  affidavit  of 
the  absence  of  his  sureties  from  the  city,  and 
of  their  expected  return  within  the  course  of 
two  weeks,  obtained  from  a  judge  an  order  en- 
larging the  time  for  justifying  15  days  ;  which 
order  the  judge  within  the  15  days  vacated. 
From  this  last  order  the  plaintiff  appealed  to 
this  court. 

Mr.  J.  O.  Grim,  for  the  plaintiff. 

Mr.  J.  Edwards,  for  the  defendant. 

By  the  Court,  Marcy,  J.  By  the  provisions 
of  the  revised  statutes,  a  defendant  in  error 
has  20  days  after  notice  of  a  bond  executed  on 
the  suing  out  of  a  writ  of  error  to  except 
137*]  *to  the  sureties  ;  and  if  such  sureties 
do  not  justify  within  10  days  after  notice  of 
such  exception  served  on  the  plaintiff  in  error, 
the  writ  of  error  may  be  superseded  by  the 
order  of  any  officer  authorized  to  allow  the 
same.  2  R.  S.,  597,  598,  sees.  34-36.  It  is  the 
ordinary  course  of  the  court  to  enlarge  the 
time  to  plead,  or  other  time  prescribed  for  any 
other  purpose  by  the  rules  or  practice  of  the 
court  upon  cause  shown  ;  but  neither  a  com- 
missioner in  vacation  nor  the  court  in  term  can 
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enlarge  the  time  within  which  an  act  is  to  be 
done,  when  such  time  is  regulated  by  statute. 
The  rules  and  practice  of  the  court  being  es- 
tablished by  the  court,  may  be  made  to  yield 
to  circumstances,  to  promote  the  ends  of  jus- 
tice. Not  so  as  to  a  statute  ;  it  is  unbending, 
requiring  implicit  obedience  as  well  from  the 
court  as  from  its  suitors.  The  court  possesses 
no  dispensing  power,  and  the  judge  did  right 
to  vacate  the  order  made  by  him. 

Cited  in— 6  Wend.,  541 ;  7  Hill.  157:  1  Den.,  681;  9 
Paige,  574 ;  2  N.  Y.,  466 ;  22  N.  Y..  321 ;  3  How.  Pr., 
276 ;  4  How.  Pr.,  6 ;  2  Co.  K.,  21. 


SMALL  v.  EDRICK. 

Notice  of  trial  to  be  good  must  be  14  days  before 
court,  exclusive  of  the  day  of  service. 
Citations— 2  R.  S..  410,  sec.  7 ;  1  R.  L.,  326,  sec.  3. 

TVTOTICE  of  trial.  The  notice  of  trial  in  this- 
11  case  was  served  Nov.  9  for  the  23d  of  the 
same  month,  and  an  inquest  was  taken  at  the 
circuit.  A  motion  was  now  made  to  set  aside 
the^inquest  for  irregularity,  on  the  ground  that 
notice  of  trial  was  not  served  14  days  before 
the  first  day  of  the  court  at  which  the  trial 
was  had. 

Mr.  C.  Y.  Lansing,  for  defendant. 

Mr.  J.  Edwards,  For  plaintiff. 

By  the  Court,  Marcy,  J.  The  language  of 
the  statute  is,  "written  notice  of  trial  of  every 
issue  of  fact  shall  in  all  cases  be  served  at  least 
fourteen  days  before  the  first  day  of  the  court 
at  which  such  trial  shall  be  intended  to  be 
had."  2  R.  *S.,  410,  sec.  7.  This  Act  [*138 
varies  in  its  phraseology  from  the  Act  of  1813, 
1  R.  L.,  326,  sec.  3.  Ordinarily,  in  the  com- 
putation of  time  as  to  the  service  of  papers, 
one  day  is  included  and  the  other  is  excluded, 
and  so  is  the  general  rule  of  this  court,  Rule 
62,  adopted  Jan.  1,  1830;  but  that  rule  express- 
ly excludes  the  day  of  service,  and  the  statute 
excludes  the  first  day  of  court ;  consequently, 
there  was  in  this  case  a  notice  of  only  13  days. 

The  motion  is,  therefore,  granted,  but  without 
costs. 

Cited  in— 10  Wend.,  423;  2  Hill,  356;  10  Barb.,  119; 
16  Barb.,  349 ;  4  How.  Pr..  300 ;  5  How.  Pr.,  118. 


ANONYMOUS. 

Special  motions  should  be  argued  and  not  sub- 
mitted on  briefs,  as  was  the  practice  under  former 
rules. 

pOUNSEL  offered  to  submit  papers  on   a 
\J     motion  noticed  for  this  day. 

Mr.  Justice  Marcy  said  he  would  take  the 
papers  if  counsel  were  not  prepared  to  state 
ind  argue  the  question  which  was  intended  to 
be  raised,  although,  under  the  present  arrange- 
ment of  the  business  of  the  court,  it  was  de- 
sirable that  counsel  should  argue  the  ques- 
tions, as  thus  the  labor  of  wading  through 
voluminous  papers  would  be  saved  to  the  court, 
and  their  attention  directed  only  to  the  im- 
portant facts  and  points  in  the  cases  presented. 


[END  OF  CASES  OP  PRACTICE,  1830.] 
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STATE   OF  NEW  YORK, 

IN 
JULY  TERM,  1830,  IN  THE  FIFTY-FIFTH  YEAR  OF  OUR  INDEPENDENCE. 


*JACKSON 


COVERT'S  ADMINISTRATORS. 

Contracts— Statute    of    Praud* — Appeal   from 
Judgment  of  Justice — Amount  Recoverable. 

A  contract  for  the  sale  of  a  boat  load  of  wheat,  to 
be  delivered  at  a  subsequent  day,  is  within  the  Stat- 
ute of  Frauds,  where  no  part  of  the  wheat  is  deliv- 
ered at  the  time,  no  earnest  is  paid,  and  no  note  or 
memorandum  in  writing1  of  the  bargain  made. 

The  mere  fact  of  the  article  sold  not  being  to  be 
delivered  immediately  does  not  take  the  case  out  of 
the  statute. 

Although  a  plaintiff  sues  in  a  justice's  court,  where 
he  cannot  recover  over  $50,  he  may  notwithstanding 
recover  beyond  that  amount  in  the  C  P.,  if  the  de- 
fendant appeals  from  the  judgment  before  the  Jus- 
tice. 

On  a  valid  contract  for  the  sale  and  delivery  of  a 
large  quantity  of  wheat,  a  delivery  of  part,  and  a 
readiness  to  deliver  the  residue  prevented  by  the  de- 
fendant, will  entitle  the  plaintiff  to  recover  the  dif- 
ference in  value  of  the  whole  quantity  between  the 
contract  price  and  the  actual  proceeds  of  the  wheat, 
including'  charges. 

Citations-10  Johns.,  364;  4  Burr.,  2101;  18  Johns., 
68;  8  Cow.,  219. 

ERROR  from  the  Seneca  C.  P.  In  May,  1827, 
a  contract  was  entered  into,  by  which  the 
intestate  agreed  to  sell  and  Jackson  to  purchase 
a  boat  load  of  wheat,  amounting  to  1,251  bush- 
els, at  78  cents  per  bushel,  to  be  delivered  on 
board  of  Jackson's  boat  at  Kidder's  Landing 
on  the  Cayuga  Lake.  The  contract  was  not  in 
14O*]  writing;  no  earnest  was  *paid,  nor  was 
there  at  the  time  of  the  contract  a  delivery  of 
any  part  of  the  wheat.  In  July,  1827,  Jackson 
appointed  a  day  for  the  delivery,  on  which  day 
Covert  sent  360  bushels  of  wheat  to  the  land- 
ing; Jackson  was  not  there  to  receive  it,  nor 
was  his  boat;  it  was  taking  in  loading  at  an- 
other place,  and  the  360  bushels  were  placed  in 
store.  The  residue  of  the  boat  load  would  have 
been  delivered  on  that  day,  had  Jackson  been 
there  to  receive  it.  Subsequently, the  360  bush- 
els and  the  residue  of  a  boat  load,  amounting 
to  1,251  bushels,  were  sent  by  Covert  to  Troy 
to  be  sold,  where  the  wheat  was  sold  at  the 
market  price,  viz. :  88±  cents  per  bushel.  The 
expense  of  storage  of  the  360  bushels  was  3 
•cents  per  bushel,  and  the  price  of  transporta- 
tion to  Troy  18^  cents.  Covert  sued  Jackson 
in  a  justice  8  court,  and  recovered  $50.  Jack- 
son appealed  to  the  C.  P.,  where  the  adminis- 
SOO 


tratorsof  Co  vert  were  admitted  as  respondents, 
he  having  died;  and  on  the  trial  of  the  cause 
in  the  C.  P.,  the  above  facts  appeared.  The 
defendant  insisted  that  the  contract  was  with- 
in the  Statute  of  Frauds,  but  under  the  ad- 
vice of  the  court  a  verdict  was  taken  for  the 
plaintiffs  for  $117.23,  the  difference  between 
the  contract  price  and  the  actual  proceeds  of 
the  wheat,  including  charges,  subject  to  the 
opinion  of  the  court  upon  the  above  objection 
and  all  other  exceptions.  The  defendant  in- 
sisted: 1.  That  the  contract  was  not  binding 
within  the  Statute  of  Frauds;  2.  That  having 
sued  in  a  justice's  court,  where  the  recovery 
could  not  exceed  $50,  and  having  in  fact  ob- 
tained a  judgment  for  that  amount,  the  plaint- 
iff should  be  considered  as  having  abandoned 
all  claim  to  damages  beyond  that  amount  and, 
consequently,  that  the  verdict  for  $117.23  was 
excessive;  and  3.  That,  at  all  events,  the  plaint- 
iffs could  recover  damages  only  as  to  the  360 
bushels  of  wheat  delivered.  The  court  over- 
ruled these  objections,  and  gave  judgment  for 
the  plaintiffs  for  the  amount  found  by  the  jury. 

Mr,  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  W.  Thompson,  for  defendant  in  error. 

*By  the  Court,  Savage,  Ch.  J.  The  [*141 

court  were  right  in  overruling  the  two  last 
points.  The  plaintiff  below,  it  is  true,  would 
not  have  recovered  more  than  $50  had  the  de- 
fendant submitted  to  the  justice's  judgment; 
but  when  he  appealed  to  the  C.  P.,  that  court 
was  not  limited  in  jurisdiction,  and  the  plaint- 
iffs were  entitled  to  recover  all  the  damages 
they  could  prove,  if  they  were  entitled  to  re- 
cover anything.  So,  also,  the  plaintiff's  intes- 
tate was  ready  to  deliver  the  who  quantity, 
and  would  have  done  so,  but  for  the  default 
of  the  defendant,  who  was  not  ready  to  receive 
the  wheat. 

The  only  point  in  the  case  is,  whether  the 
contract  was  within  the  Statute  of  Frauds  and, 
therefore,  void.  It  is  so  in  terms,  but  has  been 
held  in  some  cases,  where  anything  remains  to 
be  done  about  the  goods  by  the  vendor,  that 
the  contract  is  not  with  the  statute.  The  mere 
fact,  however,  of  the  articles  sold  not  being  to 
be  delivered  immediately,  does  not  take  the 
case  out  of  the  statute. 

The  case  of  Bennett  v.  Hull,  10  Johns.,  364, 
is  not  distinguishable  from  this:  there  apples 
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-were  to  be  delivered,  and  the  contract  was  held 
to  be  within  the  statute.  Clayton  v.  Andrews, 
4  Burr. ,  2101,  is  like  this  case,  except  that  there 
the  wheat  was  to  be  threshed.  Where  labor  is 
to  be  performed  to  prepare  the  article  for  de- 
livery, the  contract  is  not  within  the  statute;  as 
where  a  wagon  was  to  be  made,  18  Johns.,  58, 
or  rails  to  be  manufactured,  8  Cow.,  219. 
There  is  nothing  in  this  case  to  take  the  case 
out  of  the  statute,  and  the  judgment  must  be 
reversed.* 

Cited  in-23  Wend.,  273;  25  Wend..  425;  4  Den.,  318; 
3  Daly,  505;  2  Am.  pep.,  222  (48  N.  H.,294). 

*See  the  cases  of  Cooper  v.  Elston,  7  T.  R.,  14,  and 
Rondeau  v.  Wyatt,  2  H.  B1-,  63,  establishing  the  same 
•doctrine. 


142*]  *  JACKSON,  ex  dem.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YOBK, 

v. 
L.  WENDELL. 

Real  Property — Boundaries — Known  Place  of 
Beginning  Governs  in  Location  of  Grant — 
Witness,  Construction  of  Positive  Statement. 

A  known  and  well  ascertained  place  of  beginning 
governs  in  the  location  of  a  grant  or  patent;  and 
particularly  so  where  the  fixed  and  permanent 
boundary,  which  it  is  contended  should  control,  is 
not  given  or  recognized  by  the  grant  itself,  but  is 
incidentally  mentioned  in  another  grant  subse- 
quently made,  though  in  that  it  is  described  as  a 
corner  of  the  tract  first  granted. 

It  seems,  however,  that  if  there  were  natural  mon- 
uments in  the  grant  itself,  the  place  of  beginning  is 
a  controlling  point;  and  if  rendered  certain,  no  mat- 
ter in  what  manner,  it  cannot  be  abandoned  and 
another  position  assumed  as  the  starting  point. 

Where  a  witness  speaks  of  a  survey  of  lands,  and 
states  that  one  tract  bounds  upon  another,  not  leav- 
ing any  lands  between  them,  but  at  the  same  time 
says  that  he  does  not  know  where  the  surveyor  com- 
menced in  making  his  survey,  and  does  not  pretend 
that  he  is  acquainted  with  the  lines  of  such  survey, 
or  ever  traced  them,  it  will  be  intended  that  he 
meant  to  be  understood  as  expressing  merely  a  gen- 
eral and  vague  belief  or  impression,  without  any  ac- 
curate knowledge  upon  the  subject. 

Citations— 17  Johns.,  146;  1  Cow.,  612;  5  Cow.,  346; 
7  Cow.,  733;  6  Wheat.,  582;  7  Wh.,  10. 

THIS  was  an  action  of  ejectment, tried  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  defendant  was  in  possession  of  about 
21  acres  of  land,  part  of  a  lot  designated  as  lot 
F.  6,  which  it  was  alleged  had  never  been 
granted  by  the  State  to  any  person  whatever. 
To  show  that  it  had  been  granted,  and  that  the 
title  of  the  State  was  devested,  the  defendant 
produced  letters  patent  of  two  tracts  of  land ; 
the  first  of  a  tract  called  Road  patent  No.  2, 

f  ranted  to  John  Thurman,  bearing  date  May 
,  1795,  in  which  the  premises  granted  were 


NOTE.— Pratical  Location  of  boundaries. 

Natural  objects  control  distances.  See,  Doe  v. 
Thompson,  5  Cow.,  371,  note. 

The  statement  of  the  quantity  must  yield  to  descrip- 
tion by  metes  and  bounds,  measurements,  etc.  See, 
Mann  v.  Pearson,  2  Johns.,  37,  note.  For  full  discus- 
sion, see  Jackson  v.  Dysling,  2  Cai.,  198,  note.  And 
see,  Pangburn  v.  Miles,  10  Abb.  (N.  Y.;  N.  Cas.,  42; 
Baldwin  v.  Shannon.  43  N.  J.  L.,  596 ;  Kalbfleisch 
v.  Standard  Oil  Co.,  43  N.  J.  L.,  259 ;  Coleman  v. 
Smith,  55  Tex.,  254;  Northumberland  Coal  Co.  v. 
Clement,  95  Pa.  St.,  126 ;  Cross  v.  Sweeney,  9  Lev. 
<Tenn.),  689. 
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described  as  beginning  at  the  easternmost  cor- 
ner of  township  No.  24  of  Totten  and  Cross- 
field's  purchase,  and  running  thence  along  the 
same  north  31  degrees  and  15  minutes  west  330 
chains;  thence  north  40  degrees  east  105  chains 
and  50  links;  thence  south  50  degrees  east  153 
chains  to  Scaroon  Lake;  then  across  the  same 
south  6  degrees  and  45  minutes  east  240  chains; 
thence  south  58  degrees  and  45  minutes  west 
50  chains  to  the  place  of  beginning,  containing 
3,500  acres;  and  the  second,  of  a  tract  called 
the  Hoffman  township,  granted  May  15,  1795, 
described  as  beginning  at  a  large  clump  of  rocks 
on  the  west  bank  of  the  Scaroon  *Lake,[*143 
at  the  northeast  corner  of  a  tract  of  3,500  acres 
of  land  granted  to  John  Thurman;  running 
thence  north  50  degrees  west  153  chains;  thence 
south  40  degrees  west  105  chains  50  links  to 
the  northeast  bounds  of  township  No.  24  in 
Totten  and  Crossfield's  purchase,  &c.  The  de- 
fendant proved,  by  a  witness  of  the  name  of 
Charles  Leggett,  that  about  30  years  before  the 
trial,  a  surveyor  of  the  name  of  Moxom  sur- 
veyed Road  patent  No.  2,  and  according  to  his 
survey  lot  F,  6  was  included  within  the  bounds 
of  that  patent,  and  there  was  no  gore  left  be- 
tween that  tract  and  Hoffman  township;  he  did 
not  know  where  Moxom  commenced  his  sur- 
vey. This  witness  further  testified,  that  ac- 
cording to  a  survey  of  Road  patent  No.  2,  made 
by  George  Webster  in  1808  (by  the  direction  of 
the  Surveyor-General),  the  northeast  corner  of 
that  tract  is  200  rods  westerly  of  the  clump  of 
rocks  which  he  supposed  to  be  the  commence- 
ment of  the  Hoffman  township;  the  quantity 
of  acres  in  the  tract  falls  short  nearly  one  half 
of  that  mentioned  in  the  grant;  the  third  line 
is  too  short  by  nearly  one  half;  the  fourth  line 
crosses  the  first  line  above  the  place  of  begin- 
ning; and  the  south  line  is  lost;  and  according 
to  Webster's  survey,  lot  F.  6  is  not  included  in 
the  Road  patent.  On  his  cross-examination,"- 
he  stated  that  he  himself  is  a  surveyor  and 
knows  the  southeast  corner  of  township  No. 
24  in  Totten  and  Crossfield's  purchase.  It  is 
designated,  as  he  testified,  as  a  stake  and  stones, 
and  is  in  a  large  swamp,  running  from  that 
corner  330  chains,  according  to  the  course  given 
in  Road  patent  No.  2,  lot  F.  6  is  not  reached 
nor  included  in  the  patent.  Daniel  Leggett,  a 
witness  for  the  plaintiff,  testified  that  he  also 
is  a  surveyor,  and  knows  the  southeast  corner 
of  No.  24  in  Totten  and  Crossfield's  purchase. 
It  is  in  a  swamp  or  marshy  land.  A  few  years 
ago  he*  ran  the  first  and  second  lines  of  Road 
patent  No.  2;  he  traced  the  east  line  of  town- 
ship No.  24,  330  chains,  and  did  not  reach  lot 
F.  6,  and  testified  that  the  line  as  run  by  Web- 
ster wa*s  correct,  making  allowances  for  the  in- 
equalities of  the  ground;  he  fell  short  of  Web- 
ster's corner  about  7  chains;  he  also  found 
Webster's  second  line  correct.  Another  wit- 
ness testified  that  many  years  ago  Road  patent 
No.  2  was  supposed  to  join  the  *Hoff-  [*144 
man  township.  According  to  the  location  of 
Road  patent  No.  2,  contended  for  by  the  de- 
fendant, the  southwest  corner  of  that  patent 
would  be  nearly  a  mile  north  of  the  easternmost 
corner  of  township  No.  24  of  Totten  and  Cross- 
field's  purchase,  given  as  the  place  of  begin- 
ning of  the  tract.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court. 
51  801 
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Mr.  Greene  C.  Bronson,  Atty-Gen.for  the 
plaintiff.  Unless  a  grant  covering  the  premises 
in  question  has  been  shown,  the  verdict  must 
stand.  The  defendant  produced  two  grants.one 
called  Road  patent  No.  2,  the  other  the  Hoff- 
man township.  There  can  be  no  pretense  that 
the  premises  are  included  in  the  latter  grant;  nor 
are  they  included  in  the  former.  The  place  of  be- 
ginning of  Road  patent  No.  2,  though  desig- 
nated only  as  a  stake  and  stones,  was  proved 
to  be  well  known,  and  must  govern  in  the  lo- 
cation of  the  premises  granted.  17  Johns.,  146. 
In  the  first  two  courses  there  is  nothing  speci- 
fied by  which  it  could  be  controlled.  The  dis- 
tance in  the  third  course  is  controlled  by  the 
natural  boundary  the  lake,  but  there  is  no  ne- 
cessity of  resorting  to  this  boundary  to  fix  the 
location  of  the  premises  granted,  the  place  of 
beginning  being  definite  and  certain.  The  fact 
that  the  tract  does  not  contain  the  quantity  of 
acres  specified  in  the  grant  can  have  no  in- 
fluence in  the  decision  of  the  question  in  this 
case.  1  Cow.,  616;  5 Id.,  346,  373;  7  Id.,  723. 

Mr.  D.  Russell,  for  defendant,  insisted 
that  as  the  northeast  corner  of  the  Road  pat- 
ent tract  was  a  fixed,  permanent  and  notorious 
natural  boundary,  it  should  control  in  the  lo- 
cation of  the  premises  granted,  in  preference 
to  the  place  of  beginning,  which  is  described 
as  a  stake  and  stones,  than  which  nothing  can 
be  more  uncertain;  that  in  addition  to  the 
greater  certainty  thus  attained  as  to  the  prem- 
ises intended  to  be  granted,  the  whole  quanti- 
ty of  land  mentioned  in  the  grant  would  pass, 
whereas  according  to  the  principle  contended 
for  on  the  other  side  nearly  one  half  of  it  is 
lost,  the  lines  of  the  tract  are  shortened,  and 
one  whole  course  is  rejected.  That  the  intent 
of  the  Land  Office  as  to  the  premises  meant  to 
be  granted  in  Road  patent  No.  2,  is  manifest 
1 45*]  by  reference  to  *the  grant  of  the  Hoff- 
man township  which  bears  date  but  a  few  days 
posterior  to  the  other  grant,  and  which  in  its 
first  two  courses  and  distances  precisely  cor- 
responds with  it.  That  in  the  location  of  prem- 
ises a  fixed  natural  boundary  will  control 
courses  and  distances,  and  every  other  de- 
scription resorted  to,  he  cited  1  Phil.  Ev.,  210; 
9  Cow.,  86. 

By  the  Court,  Sutherland,  J.  The  ques- 
tion in  this  case  is  as  to  the  true  location  of 
Road  patent  No.  2,  in  the  County  of  Warren, 
granted  to  John  Thurman  May  8,  1795.  If  the 
premises  in  question  are  not  covered  toy  that 
patent,  the  plaintiffs  must  have  judgment,  as 
there  is  no  evidence  in  the  case  that  they  be- 
longed to  or  are  embraced  in  any  other.  If 
the  lot  in  question  is  in  this  patent  to  Thur- 
man, it  is  embraced  in  the  angle  made  by  the 
first  two  courses  specified  in  the  grant,  accord- 
ing to  the  testimony  of  all  the  witnesses,  start- 
ing from  what  they  understand  to  be  the  east- 
ernmost corner  of  township  No.  24,  in  Totten 
and  Crossfield's  purchase,  and  running  along 
the  east  line  of  that  township  the  course  and 
distance  prescribed  in  the  patent  to  Thur- 
man, the  premises  in  question  will  not  be 
reached.  The  second  course  may  also  be  run 
the  prescribed  distance  without  touching  these 
premises  or  interfering  with  any  other  grant. 
The  first  difficulty  in  the  location  occurs  in  the 
third  course.  That  line  is  described  as  run- 
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ning  153  chains  to  Scaroon  Lake  ;  but  accord- 
ing to  Webster's  survey,  the  lake  is  reached  in 
about  half  the  distance,  and  being  a  fixed  and 
permanent  object,  must  control  the  distance. 
The  fourth  course  may  be  run,  but  it  closes 
the  patent,  terminating  at  the  place  of  begin- 
ning; and  the  south  line  of  the  patent  being  50 
chains  is  lost.  According  to  this  survey,  the 
patent  falls  short  nearly  one  half.  To  avoid 
this  result  the  defendant  contends.that  instead 
of  commencing  at  the  southwest  corner  of  the 
patent,  the  true  place  of  beginning  is  the  north- 
east corner,  which  he  identifies  as  being  a 
clump  of  rocks  on  the  west  bAnk  of  the  Sca- 
roon Lake,  by  the  introduction  of  a  patent  for 
the  Hoffman  township,  granted  seven  days  aft- 
er the  patent  to  Thurman,  which  describes  the 
Hoffman  township  as  beginning  at  a  large 
clump  of  rocks  and  at  the  northeast  corner  of 
a  tract  of  3,500  *acres  granted  to  John  [*146 
Thurman.  According  to  Webster's  survey, 
the  northeast  corner  of  the  patent  is  200  rods 
westerly  of  the  clump  of  rocks.  Taking  the 
clump  of  rocks  as  the  place  of  beginning,  a  lo- 
cation of  Thurman's  patent  may  undoubtedly 
be  made,  which  will  embrace  the  premises  in 
question.  But  the  objection  to  it  appears  to-me 
insuperable.  It  was  assumed  by  the  counsel 
for  the  defendant,  that  the  place  of  beginning 
mentioned  in  Thurman's  patent  was  uncertain; 
and  upon  that  assumption  he  contended  that 
it  must  yield  to  the  fixed  and  natural  monu- 
ment by  which  the  northeast  corner  was  des- 
ignated. There  might  be  force  in  the  argu- 
ment, if  the  assumption  was  well  founded.  But 
I  understand  all  the  witnesses,  who  testify 
upon  this  subject,  to  speak  of  the  easternmost 
corner  of  township  No.  24,  of  Totten  and 
Crossfield's  purchase,  which  is  the  place  of  be- 
ginning of  this  patent,  as  certain  and  well 
known. 

The  defendant's  own  witness,  Charles  Leg- 
gett,  says  that  he  is  a  surveyor,  and  knows  the 
southeast  corner  of  township  No.  24  in  Totten 
and  Crossfield's  purchase.  It  is  designated  as 
a  stake  and  stones  ;  it  is  in  a  large  swamp  ;  and 
to  get  the  east  line  of  this  patent  you  must  take 
an  offset,  as  you  cannot  run  through  the  swamp. 
Starting  from  that  corner,  and  running  on  the 
east  boundary  line  of  township  No.  24,  330 
chains,  and  you  will  not  reach  lot  F.  6,  the 
premises  in  question.  Daniel  Leggett,  also  a 
surveyor,  a  witness  for  the  plaintiff,  says  he 
knows  the  southeast  corner  of  township  No. 
24,  in  Totten  and  Crossfield's  purchase.  It  is 
in  a  swamp  or  marshy  land  ;  and  he  corrobo- 
rates the  testimony  of  the  preceding  witness 
as  to  the  manner  of  running  the  first  course  in 
this  patent,  and  that  it  will  not  reach  the  prem- 
ises. Both  these  witnesses  speak  positively, 
and  without  any  qualification,  as  to  their 
knowledge  of  this  corner  ;  they  speak  of  it  also 
as  a  place  well  known,  and  as  designated  by  a 
stake  and  stones. 

Here  is  no  uncertainty  as  to  the  place  of  be- 
ginning. It  is  just  as  certain  upon  this  evi- 
dence as  though  it  were  a  natural  monument; 
and  where  there  is  a  known  and  well  ascer- 
tained place  of  beginning,  it  must  govern  in 
the  location  of  a  grant  or  patent.  It  is  imma- 
terial bow  many  natural  *monuments  [*147 
there  may  be  in  the  courses  given,  the  place  of 
beginning  is  a  controlling  point,  and  if  ren- 
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dered  certain,  no  matter  in  what  manner,  it 
cannot  be  abandoned,  and  another  position  as- 
sumed as  the  starting  point.  Jackson  v.  Wil- 
kinson, 17  Johns.,  146. 

The  principle  is,  undoubtedly,  well  settled, 
that  in  the  location  of  a  grant,  that  which  is 
most  certain  and  material  in  the  description 
shall  control  that  which  is  less  so.  Thus,  a 
natural,  permanent,  or  well  known  monument, 
as  a  river,  a  spring,  a  clearing,  a  marked  tree, 
or  any  other  well  ascertained  object,  will  con- 
trol courses  and  distance  and  quantity,  when 
they  come  in  conflict.  1  Cow.,  612  ;  5  Id.,  346; 
7  Id. ,  723  ;  6  Wh. ,  582  ;  7  Id. ,  10.  But  where, 
as  in  this  case,  the  place  of  beginning  can  be 
ascertained,  and  the  first  two  courses  can  be 
ran  according  to  the  description,  it  is  no  rea- 
son for  deranging  the  whole  patent,  that  in 
one  or  more  of  the  subsequent  lines  the  courses 
and  distances  cannot  be  made  to  conform  to 
the  given  amount.  You  must  run  according 
to  the  courses  and  distances  as  far  as  you  can, 
and  the  courses  and  distances  which  are  af- 
fected by  the  permanent  object  must  yield  to 
them. 

It  is  to  be  remarked,  however,  that  the  mon- 
ument which  the  defendant  contends  is  to  con- 
trol the  location  of  this  patent,  is  not  given  or 
recognized  by  the  patent  itself.  It  is  the  place 
at  which  the  Hoffman  township  begins,  and  is 
incidentally  mentioned  in  that  grant  as  the 
northeast  corner  of  Thurman's  patent.  A  case 
may  be  presented,  in  which  this  recognition 
would  bind  the  State;  but  it  can  have  no  effect 
upon  this  cause,  unless  it  will  authorize  an 
abandonment  of  the  well  known  place  of  be- 
ginning given  in  the  patent  itself,  and  the  two 
courses  which  alone  affect  the  lot  in  question; 
and  in  the  location  and  running  of  which,  ac- 
cording to  the  terms  of  the  patent,  no  difficul- 
ty exists.  I  know  no  legal  principle  upon 
which  this  can  be  done. 

Moxom's  survey  is  not  proved  so  as  to  entitle 
it  to  any  weight.  Leggett,  the  witness  who 
speaks  of  it,  does  not  pretend  that  he  is  ac- 
quainted with  the  lines,  or  ever  traced  them  ; 
and  he  states  in  express  terms,  that  he  does  not 
know  where  Moxom  began.  Ignorant  of  his 
148*]  place  of  beginning,  *andof  his  courses 
and  distances,  when  he  says  that  by  his  sur- 
vey, there  was  no  gore  between  Road  patent 
No.  2  and  Hoffman's  township,  he  must  intend 
to  be  understood  as  expressing  merely  a  gen- 
eral and  vague  belief  or  impression,  without 
any  accurate  knowledge  upon  the  subject.  A 
survey  cannot  be  proved  in  this  manner. 

It  is  conceded  also,  that  according  to  the  lo- 
cation for  which  the  defendant  contends,  as- 
suming the  clump  of  rocks  as  the  place  of  be- 
ginning, the  west  line  of  the  patent,  instead  of 
running  down  to  the  southeast  corner  of  town- 
ship No.  24  of  Totten  and  Crossfield's  pur- 
chase, will  terminate  nearly  a  mile  north  of 
that  point ;  so  that  the  effect  of  this  location 
would  be  to  shove  the  whole  patent  one  mile 
north  of  the  well  known  and  established  place 
of  beginning  pointed  out  by  the  patent  itself. 

On  the  whole  case,  therefore,  the  plaintiff  is 
entitled  to  judgment  according  to  the  verdict. 

Cited  in- -13  Wend.,  306;  14  Wend.,  686 ;  16  Wend., 
311;  6  Hill,  457;  22  N.  Y.,  61 ;  10  Hun,  489;  3  Barb., 
218,  358 ;  8  Barb.,  198. 

Affirmed-8  Wend.,  183 ;  20  Wis.,  432 ;  34  Cal.,  344. 
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STARBUCK  ET  AL.  v.  J.  B.  MURRAY. 

Judgment  of  Sister  State,  Effect  of— Pleading. 

To  an  action  of  debt  on  judgment  rendered  in  a 
sister  State,  commenced  by  attachment  of  goods, 
&c.,  a  defendant  may  plead  in  bar  of  a  recovery 
that  no  process  was  ever  served  upon  him  in  the 
suit  m  which  the  judgment  was  rendered,  and  that 
he  never  appeared  thereto  in  person  or  by  attorney 
notwithstanding  that  in  the  record  it  is  averred  that 
the  defendant  appeared  to  the  suit. 

It  is  not  a  good  plea  in  such  action  that  the  de- 
lendant,  at  the  time  of  the  commencement  of  the 
suit  in  such  sister  State,  was  and  ever  since  had  been 
an  inhabitant  and  resident  of  another  State,  and 
that  he  was  not,  during  all  the  time  aforesaid,  with- 
in the  State  where  the  judgment  was  rendered. 

If  the  jurisdiction  of  the  court  as  to  the  subject- 
matter  or  person  is  not  impeached,  the  record  of 
such  judgment  is  entitled  to  full  faith  and  credit. 

Citations— U.  S.  Const.,  Art.  4,  sec.  1;  1  Cai.,460;  1 
Mass.,  401;  9  Mass.,  462;  7  Cr.,  418;  6  Pick.,  232;  15 
Johns.,  121 ;  19  Johns.,  162;  4  Cow.,  272;  N.  H.,  246  ; 
10Serg.&R.,  240;  4  Conn.,  280;  Pa.,  405;  Harden, 
413  ;  1  Chit.,  215. 

DEBT  on  judgment  rendered  in  a  sister  State. 
The  declaration  sets  forth  a  judgment  ob- 
tained by  the  plaintiffs  against  the  defendant 
in  the  Court  of  C.  P.  of  the  Commonwealth 
of  Mass.,  holden  at  Boston,  in  the  County  of 
Suffolk,  in  the  Term  of  Apr.,  1827,  for  $393.- 
36,  averring  the  same  to  remain  in  full  force. 
The  defendant  pleads  :  1.  That  at  the  com- 
mencement of  the  suit  in  which  the  judgment 
declared  *on  was  rendered,  he  was  and  [*149 
ever  since  has  been  an  inhabitant  and  resident 
of  the  City  of  N.  Y.,  in  the  State  of  N.  Y., 
and  that  he  was  not,  during  all  the  time  afore- 
said, within  the  State  of  Mass.,  or  bound  by 
the  laws  or  in  any  manner  subject  to  the  ju- 
risdiction of  the  courts  of  that  State  ;  and  2. 
That  the  suit  in  which  the  judgment  was  ren- 
dered was  commenced  no  otherwise  than  by 
attachment  of  certain  goods  and  chattels  then 
being  at  Boston,  in  the  State  of  Mass.;  that  he 
(the  defendant)  at  the  time  of  the  commence- 
ment of  such  suit  was,  and  ever  since  has  been, 
and  still  is,  a  resident  and  inhabitant  of  the 
State  of  N.  Y. ;  that  no  process  of  any  kind 
was  ever  served  upon  him  in  the  said  suit,  and 
that  he  never  appeared  thereto  in  person  or  by 
attorney.  To  the  first  plea  the  plaintiffs  de- 
mur, and  the  defendant  joins  in  demurrer ; 
and  to  the  second  plea  the  plaintiffs  reply  that 
the  defendant  ought  not  to  be  admitted  or  re- 
ceived to  plead  the  second  plea  as  to  so  much 
thereof  wherein  he  pleads  that  he  never  ap- 
peared in  person  or  by  attorney  to  the  suit  in 
which  the  judgment  was  rendered,  because  the 
judgment  record  declares  and  avers  that  at  the 
term  of  the  Court  of  C.  P.  at  which  the  suit 
was  commenced,  the  defendant  appeared  to 
the  said  suit,  and  this  they  are  ready  to  verify 
by  the  record;  wherefore  they  pray  judgment  if 
the  defendant  ought  to  be  admitted,  against 
the  said  record,  to  aver  that  he  never  appeared 
to  the  said  suit  in  person  or  by  attorney  ;  and 
inasmuch  as  the  defendant  has  not  denied  the 
judgment,  nor  sufficiently  answered  the  same, 
the  plaintiffs  pray  judgment,  and  their  debt 
and  damages  to  be  adjudged,  &c.  The  de- 
fendant demurs  to  the  replication  of  the  plaint- 
iffs, who  join  in  demurrer. 


NOTE.— Constitutional  Law.  1.  Foreign  Judgments. 
2.  Divorces  obtained  in  other  States— How  far  con- 
clusive. See,  Pawling  v.  Wilson,  13  Johns.,  192,  note. 
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Mr.  T.  J.  Betts,  for  the  plaintiffs.  The 
Legislatures  of  our  several  States  possessing  the 
supreme  authority  of  the  Parliament  of  En- 
gland, have  the  power  to  create  courts  and  to 
confer  upon  them  either  common  law  or  spe- 
cial jurisdiction,  and  the  latter  is  good  unless 
it  infringes  upon  the  provisions  of  the  Consti- 
tution of  the  General  Government  or  of  the 
State  Government  within  which  the  court  is 
organized ;  and  though  the  laws  thus  passed 
by  the  Legislatures  may  operate  harshly  and 
15O*]  *in  some  instances  unjustly,  courts  are 
bound  to  carry  them  into  effect.  The  laws  of 
Mass,  organizing  the  court  in  which  the  judg- 
ment in  this  case  was  rendered  and  conferring 
the  powers  exercised,  are  found  in  the  Statutes 
of  that  State,  Vol.  I.,  pp.  71,  72,  and  Vol.  II., 
p.  808.  The  judgment,  it  cannot  be  denied, 
would  be  conclusive  in  all  the  courts  of  that 
State,  and  if  so  by  the  provision  in  the  Consti- 
tution of  the  U.  S.  and  the  law  of  Congress 
passed  in  pursuance  thereof,  it  is  conclusive 
here,  and  the  only  plea  that  can  be  interposed 
is  nul  tiel  record.  The  cases  of  Mitts  v.  Duryee, 
7  Cr.,  481,  and  Hampton  v.  M'Gonnel,  3  Wh.. 
234,  settle  this  question.  In  Harden  v.  Fitch, 
15  Johns.,  121.  this  court  refused  to  give  effect 
to  a  decree  pronounced  in  a  sister  State  ;  in 
that  case,  however,  the  decree  was  obtained 
by  fraud  and  false  representations,  but  where 
a  judgment  was  fairly  and  regularly  obtained 
in  another  State,  this  court  felt  itself  bound  to 
consider  it  as  full  and  conclusive  evidence  of 
the  matter  adjudicated,  Andrews  v.  Montgom- 
ery, 19  Johns.,  162.  In  Shumway  v.  Stillman, 
4  Cow..  292,  it  was  held  that  a  defendant  might 
show  that  the  court  in  which  the  judgment 
was  rendered  had  no  jurisdiction  of  his  person 
or  the  subject  matter  of  the  suit.  The  decis- 
ion in  this  case  rests  principally  upon  the  case 
ofBissettv.  Briggs,  9  Mass.,  462,  which  sub- 
sequently was  overruled  in  17  Mass.,  546.  In 
addition  to  the  cases  in  Cranch  and  Wheaton, 
are  the  cases  of  Green  v.  Sarmiento,  1  Pet.  C. 
C.,  74,  and  Field  v.  Gibbs,  Id.,  155,  containing 
the  opinions  of  Mr.  Justice  Washington,  which 
had  they  been  adverted  to  would  probably 
have  put  this  question  forever  at  rest. 

The  proceeding  by  attachment  in  the  com- 
mencement of  a  suit  is  not  unlike  proceedings 
authorized  by  our  own  laws,  as  in  cases  of 
proceedings  against  absent  and  absconding 
debtors  where  actual  notice  is  not  given  to  the 
party,  nor  is  it  given  in  the  Court  of  Chancery 
where  in  certain  cases  bills  are  taken  pro  con- 
fesso.  It  is  said  that  the  proceeding  by  attach- 
ment is  a  proceeding  in  rem  ;  but  it  is  not  so, 
because  a  judgment  in  a  personal  action,  and 
not  a  condemnation  of  the  thing  proceeded 
against,  is  sought.  No  injustice  can  accrue 
151*]  "from  giving  full  faith  and  credit  to 
the  record  ;  for  the  court  in  which  the  judg- 
ment is  sought  to  be  enforced  have  the  power, 
and  on  a  proper  application  would  exercise  it, 
to  stay  proceedings  until  the  party  sought  to 
be  charged  under  it  had  the  opportunity  to  ap- 
ply to  the  court  rendering  the  judgment  to  set 
it  aside  for  want  of  notice  of  the  commence- 
ment of  the  suit.  Such  would  be  the  course 
on  an  attempt  to  enforce  in  this  court  a  judg- 
ment of  one  of  our  courts  of  C.  P.  Whether 
jurisdiction  of  the  person  was  or  was  not  ob- 
tained, can  only  properly  be  known  by  the 
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court  rendering  the  judgment.  The  allega- 
tions in  the  pleas  show  the  judgment  merely 
erroneous,  and  allowing  it  to  be  so,  it  must 
stand  as  good  until  reversed;  a  judgment  can- 
not be  avoided  on  account  of  error  collaterally 
Com.  Dig.,  Pleader,  3,  B.  7;  Bac.  Abr.,  Error, 
A;  Vin.,  Error,  A,  2  ;  2  Mod.,  308 ;  3  Binn  , 
273;  2  Dall.,  302;  1  Pet.  C.  C.,  155.  The  first 
plea  is  clearly  bad,  every  allegation  of  fact  in 
it  may  be  true,  and  yet  the  plaintiffs  entitled 
to  recover.  20  Johns.,  208.  It  is  defective  also 
in  alleging  inferences  of  law  instead  of  matters 
of  fact.  1  Chit.,  519,  520. 

The  replication  is  good.  The  record  of  judg- 
ment both  at  common  law  and  by  the  Constitu- 
tion and  law  of  the  U.  S.  is  conclusive  evi- 
dence of  the  facts  stated  in  it.  Co.  Litt.,  260 
a;  16  Johns.,  55;  2  Maule  &  S.,  567;  1  Conn., 
1;  7  Serg.  &  R,  171  ;  10  Id.,  242  ;  Bull.  N.  P., 
221;  1  East,  355;  4Cr.,  428.  In  the  replication 
it  is  alleged  that  the  record  sets  forth  and  avers 
that  the  defendant  appeared  to  the  suit  in  which 
judgment  was  rendered.  The  parties  to  the 
record  are  estopped  from  denying  its  aver- 
ments, and  such  estoppel  may  be  set  up  by 
pleading.  Com.  Dig.,  Estoppel.  A;  Co.  Litt., 
352  a;  Butler's  note,  306  to  Co.  Litt.;  2 Mass., 
471;  1  East,  355;  1  Stark.  Ev.,  205;  Will.,  9;  1 
Chit.  PI.,  459  ;  3  East,  346  ;  10  Wh.,  469  ;  5 
Conn.,  102;  Burr.,  1009;  4  T.  R.,  593;  Doug., 
1;  1  Mass.,  404;  1  Pick.,  435,  440. 

Mr.  S.  M.  Hopkins,  for  defendant.  The 
court  in  which  the  judgment  was  rendered  is 
not  to  be  considered  a  court  of  record  unless  so 
averred.  Whether  a  court  of  general  or  special 
jurisdiction  should  be  alleged  in  the  [*152 
pleadings,  for  this  court  cannot  take  judicial 
cognizance  of  the  statute  laws  of  Mass.  The 
defendant  pleads  that  he  was  not  served  with 
process,  and  that  he  did  not  appear  in  the  suit 
in  which  the  alleged  judgment  was  rendered. 
Unless  such  plea  be  allowed,  how  is  a  party  to 
get  rid  of  a  spurious  judgment  ?  At  common 
law,  a  party  may  plead  that  a  court  which  has 
rendered  a  judgment  against  him  had  no  juris- 
diction, and  he  may  do  so  notwithstanding  it 
be  averred  in  the  record  that  the  court  had  ju- 
risdiction ;  for  otherwise  courts  of  limited 
jurisdiction  might  exercise  general  jurisdic- 
tion. An  averment  may  be  made  against  the 
record  that  the  attorney  on  record  was  not  the 
attorney.  IT.  R.  62.  A  judgment  obtained 
by  fraud  is  void;  3  Co.  77  ;  and  this  can  only 
be  shown  by  plea.  Whether  a  judgment  is 
conclusive  or  not  depends  upon  certain  requi- 
sites. Where  it  was  not  shown  that  the  plaint- 
iff was  warned,  the  judgment  was  held  not  to 
be  conclusive.  3  Wils.,  297.  So, where  the  pro- 
ceeding was  by  attachment  of  certain  goods, 
the  Supreme  Court  of  Conn,  held  that  the 
judgment  was  conclusive  only  as  to  the  goods 
attached.  Kirby,  119.  Although  a  judgment 
be  rendered  conformably  to  the  law  of  the 
place  where  it  is  rendered,  still,  if  it  appear 
that  the  party  to  be  affected  by  it  was  not  sub- 
ject to  the  jurisdiction  of  the  court,  the  judg- 
ment is  inoperative.  9  East,  192.  The  aver- 
ment that  the  party  appeared,  does  not  pre- 
clude him  from  showing  the  contrary  ;  other- 
wise a  court,  by  recording  a  falsehood  to  ob- 
tain jurisdiction,  would  effectually  do  so.  10 
Co.,  75.  . 

As  to  the  constitutional  provision  and  the 
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law  of  Congress  under  it :  The  Constitution 
declares  that  full  faith  and  credit  shall  be  giv- 
en in  each  State  to  the  Acts,  records  and  ju- 
dicial proceedings  of  every  other  State,  and  au- 
thorizes Congress  to  prescribe  the  manner  of 
proving  the  same,  and  the  effect  thereof  :  The 
Act  of  Congress  prescribed  that  such  records, 
&c.,  when  authenticated  in  the  mode  pointed 
out,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  U.  S.  as  they 
have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  they  are  taken.  The  Act  of  Con- 
153*]  gress  *as  to  the  effect  of  such  records 
does  nothing  more  than  the  Constitution  had 
done.  The  case  Mills  v.  Duryee,  7  Cr.,  481, 
seems  to  go  the  whole  length  of  saying  that  a 
record  authenticated  in  the  prescribed  form  is 
conclusive;  but  what  was  said  in  that  case  tend- 
ing to  such  a  conclusion  was  beyond  the  point 
before  the  court  for  adjudication;  that  the  rec- 
ord in  this  case  was  conclusive  no  one  can 
doubt,  for  there  the  defendant  had  appeared. 
This  case  was  reviewed  in  Borden  v.  Fitch,  15 
Johns.,  120,  and  yet  this  court  held  that  a  de- 
cree made  in  Vt.,  although  duly  authenticated, 
was  not  conclusive,  it  appearing  that  the  court 
had  not  jurisdiction  of  the  person  of  the  party 
to  be  affected  by  it.  The  same  construction  was 
given  to  the  case  of  Mills  v.  Duryee,  in  the  sub- 
sequent cases  of  Andrews  v.  Montgomery,  19 
Johns.,  162,  and  Shumway  v.  Stillman,  4  Cow., 
292.  In  the  case  of  Bissell  v.  Briygs,  9  Mass., 
467,  the  same  doctrine  was  held;  and  also  in 
Aldrich  v.  Henry,  4  Day,  380,  where  it  was  de- 
cided that  if  the  defendant  did  not  appear,  the 
record  was  void,  although  it  was  averred  in  it 
that  the  defendant  did  appear. 

No  argument  can  be  drawn  in  support  of  the 
replication  from  the  practice  of  our  Court  of 
Chancery,  where  a  bill  is  taken  pro  confesso 
without  the  appearance  of  the  party,  nor  from 
an  adjudication  under  the  Absent  and  Abscond- 
ing Debtor  Act.  In  either  case,  the  judgment 
is  conclusive  only  in  the  particular  proceeding, 
but  cannot  be  made  the  foundation  of  a  per- 
sonal action.  3  Johns.  Ch.,  330.  If  the  party 
appear,  the  proceeding  is  in  personam;  if  he 
does  not,  it  is  inrem.  and  affects  only  the  prop- 
erty taken,  but  nothing  beyond  :  but  when  not 
personally  served  with  process,  though  the 
party  appear  to  a  proceeding  on  attachment, 
such  proceeding  operates  only  to  the  extent  of 
the  property  attached.  9  Mass.,  469.  And, 
accordingly,  his  denial  of  appearance  is  not  in- 
consistent with  the  record,  though  it  alleges 
that  he  did  appear.  Whether  the  court  has 
jurisdiction  or  not  is  a  question  preliminary  to 
the  inquiry,  what  does  the  record  say?  If  the 
court  has  no  jurisdiction,  there  must  be  some 
means  to  correct  the  proceeding.  A  judgment 
of  a  sister  State  is  not  entitled  to  greater  faith 
and  credit  than  would  be  conceded  to  a  judg- 
154*]  meut  *of  our  own  courts  :  faith  and 
credit  is  given  to  such  judgment  until  it  be  set 
aside  as  unduly  obtained.  So,  the  same  faith 
and  credit  is  given  to  a  foreign  judgment  until 
it  be  shown  that  it  was  rendered  without  au- 
thority ;  the  only  difference  is  in  the  mode  of 
effecting  the  object.  The  doctrine  of  estoppel 
cannot  apply  to  a  case  like  this.  A  man  is 
estopped  by  his  own  act,  so  he  is  by  a  judg- 
ment to  which  he  is  a  party  ;  but  where  a  deed 
is  plead,  he  may  deny  it  to  be  his  act.  So,  where 
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a  judgment  is  set  up  against  him,  he  may  deny 
that  he  is  a  party  to  it.  Where  the  plea  goes 
to  defeat  the  record  itself,  there  is  no  estoppel. 
Co.  Litt,,  352  a,  b;  Vin.  Abr.,  tit.  Estoppel, 
D,  1,  L.  4,  pi.  l,  2. 

By  the  Court,  Marcy,  J.  The  States  be- 
ing independent  sovereignties,  judgments  re- 
covered in  the  courts  of  one  State  would  be 
foreign  judgments  in  every  other,  but  for  that 
clause  in  the  Constitution  of  the  U.  S.  which 
declares  that  "  full  faith  and  credit  shall  be 
given  in  each  State  to  the  Acts,  records  and  ju- 
dicial proceedings  of  every  other  State."  Ar- 
ticle 4,  sec.  1,  Const,  of  the  U.  S.  The  same 
section  authorizes  Congress  to  prescribe  the 
manner  of  proving  such  Acts,  records  and  pro- 
ceedings, and  the  effect  thereof.  This  was  done 
by  an  Act  passed  May  26,  1790.  Records  and 
judicial  proceedings,  when  authenticated  as 
that  Act  directs,  are  to  receive  such  faith  and 
credit  in  every  court  within  the  U.  S.  as  they 
have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  they  are  taken. 

The  obvious  effect  of  these  provisions  should 
have  been  to  cause  judgments  recovered  in  one 
State  to  be  regarded  in  every  other  in  much 
the  same  light  as  domestic  judgments  ;  but  this 
was  not  so.  From  some  of  the  early  cases,  it 
appears  that  a  judgment  rendered  by  a  court 
of  one  State  was  not  considered  conclusive  be- 
tween the  parties  by  courts  of  other  States,  in 
the  same  manner  and  to  the  same  extent  as 
judgments  rendered  by  their  own  courts.  Such 
a  judgment  was  declared  to  be,  prima  fade, 
evidence  of  debt  only,  and  that  in  an  action 
upon  it,  brought  in  another  State,  the  consid- 
eration might  be  examined  into.  1  Cai.,  460  ; 
1  Mass.,  401.  This  was  giving  but  very  little 
effect  to  that  provision  of  the  *Consti-  [*155 
tution  to  which  I  have  referred,  and  judg- 
ments in  sister  States  were  by  these  decisions 
made  but  little  more  efficacious  than  foreign 
judgments.  The  state  courts  which  had  made 
these  decisions  became  convinced  that  they 
had  not  gone  far  enough  to  satisfy  the  Consti- 
tution ;  but  they  were  exceedingly  reluctant  to 
go  so  far  as  to  give  such  judgments  the  char- 
acter and  full  effect  of  domestic  judgments. 

The  Supreme  Court  of  Mass.,  in  the  case  of 
Bissett  v.  Briggs,  9  Mass.,  462,  placed  judg- 
ments rendered  in  other  States  on  ground  con- 
siderably higher  than  that  on  which  foreign 
judgments  stand  ;  but  it  did  not  raise  them  to 
the  full  dignity  and  effect  of  domestic  judg- 
ments. Ch.  J.  Parsons  viewed  the  questions 
very  closely,  and  came  to  conclusions  in  which 
the  courts  of  that  State,  as  well  as  those  in  al- 
most all  the  other  States,  have  repeatedly  con- 
curred. These  conclusions  cannot  be  more 
clearly  expressed  than  in  the  language  of  that 
able  judge.  He  says  :  "  Judgments  rendered 
in  any  other  of  the  United  States  are  not,  when 
produced  here  as  the  foundation  of  actions,  to 
be  considered  as  foreign  judgments,  the  merits 
of  which  are  to  be  inquired  into,  as  well  as  the 
jurisdiction  of  the  courts  rendering  them  ; 
neither  are  they  to  be  considered  as  domestic 
judgments  rendered  in  our  own  courts  of  rec- 
ord, because  the  jurisdiction  of  the  courts  ren- 
dering them  is  a  subject  of  inquiry.  But  such 
judgments,  as  far  as  the  court  rendering  them 
had  jurisdiction,  are  to  have  in  our  courts  full 
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faith  and  credit.  They  may,  therefore,  be  de- 
clared on  as  evidences  of  debts  or  promises ; 
and  on  the  general  issue,  the  jurisdiction  of 
the  courts  rendering  them  is  put  in  issue,  but 
not  the  merits  of  the  judgments." 

The  case  of  Mills  v.  Duryee,  7  Or.,  481,  was 
decided  in  the  Supreme  Court  of  the  U.  S. 
about  the  same  time  the  decision  in  Bissett  v. 
Briggs,  was  pronounced  ;  but  from  the  circum- 
stance that  no  allusion  is  made  in  either  of  the 
opinions  delivered  in  the  latter  case  to  the 
views  entertained  by  the  Supreme  Court  of  the 
U.  S.  on  the  same  subject,  it  is  to  be  inferred 
that  these  views  were  not  then  known  in  Mass. 

It  was  asserted  on  the  argument  that  the  de- 
cision of  the  court  in  the  case  of  Bissell  v. 
156*]  Briggs,  so  far  as  it  denied  to  a  judg- 
ment of  a  sister  State  the  same  conclusiveness 
that  is  yielded  to  a  domestic  judgment,  was 
overruled  by  the  case  of  Commonwealth  v.  Green. 
Ch.  J.  Parker  says,  in  the  course  of  his  opin- 
ion in  the  case  of  Hatt  v.  Williams,  Pick.,  232: 
"  This  court  yielded  a  painful  deference  to  the 
decision  of  Mills  v.  Duryee,  without  that  close 
examination  it  would  have  received  if  pre- 
sented to  them  otherwise  than  incidentally, 
and  if  its  bearing  had  been  of  importance  in 
the  case  then  before  the  court." 

The  case  of  Mills  v.  Duryee  has  been  under 
the  consideration  of  most  of  the  state  courts, 
and  they  have  generally  refused  to  consider  it 
a  binding  authority  to  the  extent  contended  for 
by  the  plaintiffs  in  this  suit.  This  court  has 
done  so  in  several  instances.  In  the  case  of 
Borden  v.  Fitch,  15  Johns.,  121,  it  determined 
that  the  judgment  or  sentence  of  the  court  of 
a  sister  State  might  be  examined  into  in  a  suit 
here,  so  far  as  relates  to  the  jurisdiction  of  the 
court,  and  no  effect  or  validity  would  be  given 
to  it,  if  it  appeared  that  the  court  rendering  it 
had  not  jurisdiction  of  the  person  as  well  as 
the  subject-matter.  The  case  of  Andrews  v. 
Montgomery,  19  Johns.,  162,  recognizes  and 
affirms  the  same  doctrine.  The  decision  of 
this  court  in  Shumway  v.  Stittman,  4  Cow., 
272,  was  upon  a  question  in  most  respects  like 
the  one  raised  by  the  demurrer  to  the  first  plea 
in  the  case  before  us.  In  that  case,  it  was  ex- 
plicitly decided  "  that  it  was  competent  for  the 
defendant  to  show,  by  a  special  plea,  that  the 
court  in  which  the  judgment  was  rendered  had 
no  jurisdiction  either  of  the  subject-matter  or 
of  the  person. 

The  courts  of  Conn.,  Pa.,  N.  H.,  N.  J.  and 
Ky.,  have  also  decided,  that  "  the  jurisdiction 
of  the  court  rendering  a  judgment  may  be  in- 
quired into  when  a  suit  is  brought  in  the  courts 
of  another  State  on  that  judgment."  Thurber 
v.  Blackbourne,  N.  H.,  246;  tienton  v.  Bingol, 
10  Serg.  &  R.,  240;  Aldrichv.  Henney.lConn., 
280;  Curtis  v.  Gibbs,  Pa.,  405;  Boyers  v.  Cole- 
man,  Harden,  413.  This  doctrine  does  not  de- 
pend merely  on  the  authority  of  adjudged 
cases;  it  has  a  better  foundation;  it  rests  upon 
a  principle  of  natural  justice.  No  man  is  to  be 
157*1  condemned  without  the  Opportunity 
of  making  a  defense,  or  to  have  his  property 
taken  from  him  by  a  judicial  sentence  without 
the  privilege  of  showing,  if  he  can,  the  claim 
against  him  to  be  unfounded.  If  a  party  has 
a  right  to  defend  himself  in  an  action  upon  a 
judgment  of  a  sister  State,  by  showing  a  want 
of  jurisdiction  in  the  court  that  rendered  it,  he 
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must  be  permitted  to  plead  such  facts  as  make 
out  the  defense.  The  general  issue  in  an  ac- 
tion of  debt  on  a  judgment  of  a  sister  State 
would  properly  be  like  that  in  an  action  on  a 
domestic  judgment — nul  tiel  record.  But  in  the 
cases  decided  in  Mass.,  N.  H.,  Conn,  and  N. 
J. ,  nil  debit  was  declared  to  be  a  good  plea. 
The  defendants  in  such  cases  are  not  confined 
however  to  the  simple  plea  of  the  general  is- 
sue. In  most  of  the  cases  reported  they  have 
interposed  special  pleas  like  the  first  in  this 
case.  This  court  decided  in  Shumway  v.  Still- 
man,  that  there  was  not  any  objection  on  the 
ground  of  principle  to  the  plea  in  that  case 
which  was  designed  to  deny  a  notice  of  or  an 
appearance  to  the  action  in  the  original  suit. 
In  Hall  v.  Williams,  the  second  and  third  pleas 
were,  as  to  the  subject-matter  of  them,  like  the 
second  plea  in  this  case.  There  were  two  de- 
fendants. They  pleaded  first,  nul  tiel  record; 
second,  that  they  had  no  notice  of  the  original 
action,  and  that  they  did  not  appear  in  it  or 
authorize  any  one  to  appear  for  them.  Third, 
one  of  them  pleaded  separately  that  he  never 
was  an  inhabitant  of  the  State  in  which  the 
original  suit  was  prosecuted,  or  a  resident 
therein,  and  that  he  never  had  notice  of  the 
original  action  or  appeared  thereto.  To  the 
second  and  third  pleas  there  was  a  replication 
like  that  to  the  second  plea  in  this  case,  which 
was,  that  the  defendants  are  estopped  from 
denying  an  appearance  by  the  record  which 
shows  that  they  did  appear.  The  record  was  set 
forth,  and  it  did  not  show  the  fact  which  was 
alleged  as  a  matter  of  estoppel — the  appear- 
ance of  both  defendants.  Judgment  was,  there- 
fore, given  against  the  replication  setting  up 
the  estoppel.  All  the  cases  show  that  matters 
may  be  pleaded  other  than  the  simple  denial 
of  the  existence  of  the  record. 

But  it  is  strenously  contended  that  if  other 
matter  may  be  pleaded  by  the  defendant,  he 
is  estopped  from  asserting  *anything  [*158 
against  the  allegation  contained  in  the  record. 
It  imports  perfect  verity,  it  is  said,  and  the 
parties  to  it  cannot  be  heard  to  impeach  it.  It 
appears  to  me  that  this  proposition  assumes 
the  very  fact  to  be  established, which  is  the  only 
question  in  issue.  For  what  purpose  does  the 
defendant  question  the  jurisdiction  of  the  court  ? 
Solely  to  show  that  its  proceedings  and  judg- 
ments are  void  and,  therefore,  the  supposed 
record  is  not  in  truth  a  record.  If  the  defend- 
ant had  not  proper  notice  of,  and  did  not  ap- 
pear to  the  original  action,  all  the  state  courts, 
with  one  exception,  agree  in  opinion  that  the 
paper  introduced  as  to  him  is  no  record;  but 
if  he  cannot  show,  even  against  the  pretended 
record  that  fact,  on  the  alleged  ground  of  the 
uncontrollable  verity  of  the  record,  he  is  de- 
prived of  his  defense  by  a  process  of  reasoning 
that  is  to  my  mind  little  less  than  sophistry. 
The  plaintiffs  in  effect  declare  to  the  defendant : 
The  paper  declared  on  is  a  record,  because  it 
says  you  appeared,  and  you  appeared  because 
the  paper  is  a  record.  This  is  reasoning  in  a 
circle.  The  appearance  makes  the  record  un- 
controllable verity,  and  the  record  makes  the 
appearance  an  unimpeachable  fact.  The  fact 
which  the  defendant  puts  in  issue  (and  the 
whole  current  of  state  court  authority  shows 
it  to  be  a  proper  issue)  is  the  validity  of  the 
record,  and  yet  it  is  contended  that  he  is  es- 
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topped  by  the  unimpeachable  credit  of  that 
very  record  from  disproving  any  one  allega- 
tion contained  in  it.  Unless  a  court  has  ju- 
risdiction, it  can  never  make  a  record  which 
imports  uncontrollable  verity  to  the  party  over 
whom  it  has  usurped  jurisdiction,  and  he 
ought  not,  therefore,  to  be  estopped,  by  any  al- 
legation in  that  record,  from  proving  any  fact 
that  goes  to  establish  the  truth  of  a  plea  alleg- 
ing a  want  of  jurisdiction.  So  long  as  the  ques- 
tion of  jurisdiction  is  in  issue,  the  judgment  of 
a  court  of  another  State  is  in  its  effect  like  a 
foreign  judgment;  it  is  prima  facie  evidence; 
but  for  all  the  purposes  of  sustaining  that  is- 
sue, it  is  examinable  into  to  the  same  extent  as 
a  judgment  rendered  by  a  foreign  court.  If 
the  jurisdiction  of  the  court  is  not  impeached, 
it  has  the  character  of  a  record,  and  for  all 
purposes  should  receive  full  faith  and  credit. 
159*]  *Let  the  law  as  I  have  laid  it  down 
be  applied  to  the  pleadings  in  this  case.  The 
first  plea  does  not  show  a  want  of  jurisdiction. 
The  defendant  says  that  when  the  suit  was 
commenced  he  was,  and  ever  since  has  been,  a 
resident  of  the  City  of  N.  Y.,  and  that  he  had 
not  been  within  the  State  of  Mass.,  or  bound 
by  the  laws,  or  in  any  manner  subject  to  the 
jurisdiction  of  the  courts  of  that  State.  Plead- 
ing is  the  statement  of  facts  which  show  a  cause 
of  action  or  a  matter  of  defense.  The  law  aris- 
ing from  these  facts  is  not  proper  to  be  intro- 
duced into  a  declaration  or  a  plea.  1  Chit.,  215. 
That  part  of  the  plea  in  this  case  which  al- 
leges that  the  defendant  was  not  bound  by  the 
laws,  or  in  any  manner  subject  to  the  jurisdic- 
tion, of  the  courts  of  the  State  of  Mass.,  is  a 
statement  of  law  and  not  of  facts  impeaching 
the  jurisdiction  of  the  court  rendering  the 
judgment  on  which  this  action  is  brought.  It 
is  a  question  of  law,  to  arise  from  facts  which 
the  defendant  is  to  disclose,  whether  he  was 
"bound  by  the  laws  of  Mass.,  or  subject  to  the 
jurisdiction  of  its  courts.  I  shall,  therefore, 
-consider  this  plea  as  if  this  allegation  were  not 
in  it;  or,  in  other  words,  I  shall  consider  only 
the  facts  stated  in  it.  Although  the  defendant 
was  not  in  the  State,  he  might  have  authorized 
the  entry  of  his  appearance.  He  might  have 
appeared  by  an  attorney,  and  fully  contested 
the  right  of  the  plaintiff  to  recover.  If  he  au- 
thorized his  appearance,  or  if  he  procured  bail 
to  be  put  in  for  him,  or  if  he  retained  an  attor- 
ney to  appear  and  defend  the  suit,  his  person 
would,  by  either  of  these  acts,  be  submitted  to 
the  jurisdiction  of  the  court,  and  either  of 
them  might  have  taken  place,  and  the  plea  as 
to  all  the  facts  stated  in  it  be  entirely  true.  Ch. 
J.  Parsons,  in  the  case  of  Bissellv.Briggs,  sup- 
poses that  where  proceedings  were  instituted 
by  process  of  attachment  in  one  State  against 
the  property  of  a  citizen  of  another,  he  might 
appear  in  person,  or  by  attorney,  to  defend 
his  property  without  thereby  giving  the  court 
jurisdiction  of  his  person.  The  court  would 
not  in  such  a  case,  I  concede,  have  jurisdiction 
over  his  person  for  any  other  but  the  direct 
objects  of  the  proceedings;  and  as  far  as  those 
were  concerned,  he  would  be  subjected  to  the 
authority  of  the  court.  If  a  citizen  of  one  State 
1 6O*]  *should  go  into  another  to  claim  proper- 
ty seized  on  attachment,  and  subject  the  attach- 
ing creditors  to  costs  and  expenses,  which  in 
due  course  of  proceedings  should  be  adjudged 
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to  them  by  a  court  of  competent  authority,  will 
it  be  pretended  that  he  could  resist  the  pay- 
ment of  these  costs  and  expenses  on  the  ground 
that  he  was  not  subject  to  the  jurisdiction  of 
the  court?  For  all  the  fair  and  direct  objects 
of  the  suit,  he  was  within  its  jurisdiction.  So, 
if  the  proceedings  were  not  in  rem,  but  the 
property  of  the  defendant  was  attached  to  com- 
pel him  to  appear  and  answer  to  proceedings 
in  personam,  and  he  did  in  fact  appear  and 
litigate  the  cause  with  the  plaintiff,  he  could 
not  be  heard  to  question  the  jurisdiction  of 
that  court  over  his  person.  I  do  not  think  Ch. 
J.  Parson  intended  to  say  more  than  this:  that 
when  a  court  had  the  jurisdiction  of  the  per- 
son of  a  defendant  for  one  purpose,  it  could  not 
legally  bind  him  by  a  judgment  or  sentence  in 
a  distinct  and  different  matter. 

The  second  plea,  in  my  opinion,  presents  a 
complete  defense.  The  facts  therein  stated 
show  that  the  court  in  which  the  judgment  was 
rendered  could  not  have  acquired  jurisdiction 
of  the  defendant's  person  ;  but  these  facts  are 
inconsistent  with  the  statement  in  the  record. 
My  views  in  relation  to  the  estoppel  by  the  rec- 
ord are  already  expressed.  To  say  that  the  de- 
fendant may  show  the  supposed  record  to  be  a 
nullity  by  showing  a  want  of  jurisdicion  in  the 
court  which  made  it,  and  at  the  same  time  to 
estop  him  from  doing  so  because  the  court  have 
inserted  in  the  record  an  allegation  which  he 
offers  to  prove  untrue,  does  not  seem  to  me  to 
be  very  consistent.  Under  the  operation  of 
such  a  rule,  a  court  could  always  sustain  its 
jurisdiction  if  it  had  any  solicitude  to  do  so  ; 
or  rather  the  party  who  had  the  benefit  of  its 
decision,  and  who  by  the  practice  of  most  tri- 
bunals is  intrusted  with  making  the  record, 
would  not  fail  to  put  it  beyond  the  power 
of  his  opponent  to  show  a  want  of  juris- 
diction. This  point  has  been  adjudicated 
upon .  In  the  case  of  Hall  v.  Williams,  before 
referred  to,  the  plaintiffs  put  in  a  replication 
like  the  one  in  this  case.  The  precise  question 
as  to  the  estoppel  by  the  record  was  raised  by 
the  pleadings,  but  it  was  not  directly  decided. 
*The  plaintiff  was  deceived  as  to  the  [*161 
effect  of  the  record  ;  it  did  not  in  fact  contain 
the  matter  of  estoppel  which  he  had  set  forth 
in  his  replication.  The  court,  however,  inti- 
mate an  opinion  pretty  distinctly  in  favor  of 
the  replication.  They  say:  "If  it  had  ap- 
peared by  the  record  that  the  defendants  had 
notice  of  the  suit,  or  appeared  in  defense,  we 
are  inclined  to  think  it  could  notbegainsayed." 
A  more  direct  authority  on  the  other  side  of 
the  question  is  found  in  the  case  of  Aldrich  v. 
Kenney,  4  Conn. ,  380.  There  the  defendant 
was  permitted  to  show  that  he  had  no  notice 
of  the  suit  and  did  not  appear  ;  although  it  ap- 
peared by  the  record  produced  that  he  had  ap- 
peared by  attorney.  This  is  a  direct  authority 
against  the  principle  by  which  it  is  attempted 
to  sustain  the  replication  in  this  case.  If  the 
allegation  in  the  record  of  an  appearance  by  an 
attorney  is  examinable  into  in  an  action  on  t  he 
judgment,  and  may  be  disproved,  I  cannot  see 
why  the  allegation  of  an  appearance  of  the 
party  in  person  is  not  in  like  manner  question- 
able. I  am,  therefore,  of  opinion  that  the  de- 
murrer io  the  plaintiff  's  replication  is  well 
taken. 

The  plaintiffs,  therefore,  are  entitled  to  judg- 
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ment  on  their  demurrer  to  the  first  plea,  and  the 
defendant  is  entitled  to  judgment  on  his  demur- 
rer to  the  replication,  with  leave  to  each  party  to 
amend  on  payment  of  costs. 

Disapproved— 2  Mich.,  172. 

Cited  m-5  Wend..  162  ;  6  Wend.,  452 ;  13  .Wend., 
416  ;  23  Wend.,  295,  302 :  1  Hill.,  599 ;  4  Sand.  Ch.,  180; 
4  N  Y..  521 :  8  N.  Y-, 262 :  10  N.  Y.,  333;  17  N.  Y.,  77; 
28  N.  Y.,  654;  41  N.  Y.,  275;  45  N-  Y..  539;  6  Am.Rep., 
136  ;  46  N.  Y..  33;  7  Am.  Rep.,  301 :  70  N.  Y..  257  ;  90 
N.  Y..  507;  26  Am.  Rep..  235,  592, 594. 596, 598;  3  Lans., 
291 ;  2  Barb.,  154 ;  3  Barb.,  99,  575  ;  6  Barb.,  H15,  617, 
624  ;  10  Barb.,  Ill :  12  Barb.,  645:  19  Barb.,  188 ;  25 
How.  Pr.,  220;  42  How.  Pr.,  312;  59  How.  Pr.,  513:  16 
Abb.  Pr.,  22,  362;  9  Abb.  N.  S.,  10;  1  Duer,  153;  1  Rob., 
116  ;  6  Rob.,  198 ;  33  Super.,  129  ;  10  Leg.  Obs.,  179 ;  14 
How.  U.  S.,  340 ;  18  Wall.,  466 ;  21  Waff.,  455;  12  Bank 
Reg.,  101;  1  Wood  &  M.,  178;  3  Wood  &  M.,  115;  9 
Blatchf .,  277 :  2  McLean,  483,  514;  2  Dill.,  424.  5;  7  Al- 
len, 459 :  37  Mich.,  350:  46  Sup.  Ct.,  492 ;  34  N.  J.  L., 
290 :  39  Am.  Dec.,  433  (4  Scam.,  536) :  42  Am.  Dec..l99 
(13  O.  St.,  209);  44  Am.  Dec.,  691  (3  Gilm..  197);  44  Am. 
Dec.,  564  (17  Conn.,  500) :  7  Am.  Rep.,  552  (105  Mass., 
506) ;  11  Am.  Rep.,  434  (51  Mo.,  75) :  15  Am..  Rep.. 662 
(48  Ga.,  50) ;  22  Am.  Rep.,  350  (27  O.  St.,  618);  27  Am. 
Rep.,  148  (19  Kan.  451). 


HOLBROOK  ET  AL. 


J.  B.  MURRAY  ET  AL. 

Debt  on  Judgment  of  Sister  State —  What  a  Bar 
to  Action — Severing  Defense. 

To  an  action  of  debt  on  judgment  rendered  in  a 
sister  State,  commenced  by  attachment  of  goods, 
&c.,  a  plea  that  the  defendant  was  not  served  with 
process  and  had  not  notice  of  the  pendency  or  prose- 
cution of  the  suit,  is  equivalent  to  a  denial  of  ap- 
pearance in  person  or  by  attorney,  and  a  bar  to  the 
action. 

In  an  action  against  several  on  such  judgment, 
who  sever  in  their  defense,  if  the  plea  of  one  be  ad- 
judged good,  and  the  judgment  as  to  him  be  pro- 
nounced void,  it  is  void  as  to  all  the  defendants. 

Citations— 5  Wend.,  148;  6  Pick.,  247;  12  Johns.,  434. 

T7RROR  from  the  N.  Y.  C.  P.  The  declara- 
-Cj  tion  was  in  debt  on  a  judgment  obtained 
in  the  C.  P.  of  Suffolk,  in  the  Commonwealth 
162*]  of  Mass.  *The  defendants  jointly  put 
in  a  plea  like  the  first  plea  in  the  cause  of  Star- 
buck  v.  J.  B.  Murray,  ante,  148.  J.  B.  Murray 
put  in  a  like  plea  for  himself,  and  also  another, 
that  the  suit  in  which  the  judgment  was  ren- 
dered was  commenced  by  attachment  of  cer- 
tain goods  and  chattels  then  being  in  Boston, 
in  the  State  of  Mass.  ;  that  no  process  of  any 
kind  was  served  upon  him  ;  that  he  had  not  at 
the  time  of  the  commencement  of  suit,  nor  at 
any  time  since,  any  property,  right,  or  interest 
in  the  goods  and  chattels  so  attached,  and  that 
he  had  not  at  the  time  of  the  commencement 
of  the  suit,  or  at  any  time  af te,r,  and  before  the 
rendition  of  the  judgment  therein,  any  notice 
of  the  pendency  or  prosecution  thereof.  The 
plaintiffs  demurred  to  the  several  pleas,  and 
the  defendants  joined  in  demurrer.  The  C. 
P.  gave  judgment  for  the  defendants  upon 
all  the  pleas,  and  the  plaintiffs  sued  out  a  writ 
of  error. 

Mr.  F.  J.  Belts,  for  plaintiffs  in  error. 

Mr.  S.  M.  Hopkins,  for  defendants  in 
error. 


NOTE.— Constitutional  Law.  1.  Fweiqn  Judgments. 
2.  Divorces  obtained  in  other  States— How  Jar  con- 
clusive. See,  Pawling  v.  Wilson,  13  Johns.,  192,  note. 
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By  the  Court,  Marcy,  J.  The  first  and  sec- 
ond pleas  are  bad  for  the  reasons  assigned  in 
adjudging  the  first  plea  insufficient  in  the  case 
of  Starbuck  v.  Murray,  ante,  148.  The  third 
plea,  however,  appears  to  me  to  contain  enough 
to  show  that  the  court  in  Mass,  had  not  juris- 
diction of  the  person  of  J.  B.  Murray.  The 
difference  between  this  plea  and  the  second  plea 
in  Starbuck  v.  Murray,  is  that  this  plea  doe& 
not  deny  that  the  defendant  did  not  either  in 
person  or  by  attorney  appear  to  the  suit ;  but 
it  seems  to  me  that  the  allegations  that  no  proc- 
ess was  served  on  him,  and  that  he  had  no  no- 
tice of  the  pendency  or  prosecution  of  the  ac- 
tion, are  equivalent  to  a  denial  of  appearance 
in  person  orJjy  attorney. 

The  facts  stated  in  this  plea  being  admitted  by 
the  demurrer,  the  defense  of  a  want  of  jurisdic- 
tion as  to  the  person  of  this  defendant  is  estab- 
lished. As  to  him  the  judgment  is  not  conclu- 
sive ;  it  isnot  even  evidence  of  a  demand;  it  is  a 
nullity.  What  effect  has  this  on  the  other  de- 
*f  endan  ts  whose  plea  does  not  afford  any  [*  1  <  >  .'5 
defense?  The  judgment  is  entire, and  if  void  as 
to  one  defendant,  where  there  are  several,  it  is 
void  as  to  all.  This  precise  point  was  decided 
in  Hall  v.  Williams,  6  Pick.,  247,  and  in  Rich- 
ard v.  Walton,  12  Johns.,  434. 

Judgment  affirmed. 

Cited  in-23  Wend.,  295  ;  1  Hill..  599 :  4  N.  Y.,  521  ? 
6  Barb.,  617  ;  10  Barb.,  353 :  10  How.  Pr.,  370;  4  E.  D. 
S.,  28. 

See— 14  How.  TJ.  S.,  341 ;  1  Wood  &  M.,  178 ;  31  Am. 
Dec.,  481  (6  Watts,398);  23  Am.Rep.,770  (29 O.  St.,619). 


HUSTONS  v.  WINANS. 

Covenant  by  Mortgage  Creditor  not  to  Seek  Sat- 
isfaction of  Debt — How  Broken. 

A  covenant  by  a  party  holding  a  bond  and  mort- 
gage against  another,  that  for  5  years  he  will  not 
seek,  have  or  receive  any  other  indemnity  or  satis- 
faction than  what  may  be  derived  from  the  mort- 
gaged premises,  is  broken  by  the  commencement  of 
a  suit  on  the  bond  within  the  limited  time. 

THIS  was  an  action  of  covenant,  tried  at  the 
Delaware  Circuit  in  Sep.,  1829,  before  the 
Hon.  James  Emott,  one  of  the  Circuit  Judges. 
The  plaintiffs  were  indebted  to  the  defend- 
ant on  a  bond  and  mortgage ;  the  defendant 
was  proceeding  to  foreclose  the  mortgage,  when 
Oct.  10,  1827,  he  entered  into  a  covenant  with 
the  defendants  that  he  would  not,  until  the 
full  expiration  of  5  years  from  that  time,  seek, 
have  or  receive  any  other  indemnity  or  satis- 
faction due  him  on  account  of  the  bond  and 
mortgage,  than  such  as  might  be  made  out  of 
the  mortgaged  premises  ;  and  that  the  goods, 
chattels  and  effects  of  the  defendants  should, 
during  the  said  term,  be  exempt,  unembar- 
rassed and  unprejudiced  by  any  proceedings 
which  the  defendant  might  or  could  have  by 
virtue  of  his  claim.  In  July,  1828,  the  de- 
fendant caused  a  capias  on  the  bond  to  be  is- 
sued, on  which  one  of  the  plaintiffs  was  taken. 
The  plaintiffs  were  country  merchants.  They 
proved  by  one  of  their  creditors,  that  the 
covenant  of  the  defendant  was  obtained  by  his 
advice ;  that  in  consequence  of  its  being  ob- 
tained, he  gave  the  defendants  a  credit  of  $1,- 
700,  and  became  bound  for  them  to  other  mer- 
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chants  in  $400 ;  that  the  credit  of  the  defend 
ants  from  the  time  of  the  obtaining  of  the 
covenant  until  the  commencement  of  the  sui 
stood  fair  in  N.  Y.  that  on  learning  the  com 
164*]  mencement  of  the  suit,  he  pressed  *f or 
payment  or  security,  and  obtained  security  for 
part  of  the  debt  due  to  him  ;  that  he  inf  ormec 
his  friends  in  N.  Y.  of  the  service  of  the  writ 
and  the  credit  of  the  defendants  after  that  was 
worth  little  or  nothing  in  N.  Y.  They  also 
proved  by  another  person  that  he  had  been  an 
indorser  of  their  paper  at  the  bank,  and  that 
after  the  service  of  the  writ  he  had  refused  to 
indorse  for  them.  The  defendant  proved  that 
the  amount  of  the  debt  owing  by  the  plaintiffs, 
to  secure  which  he  held  their  bond  and  mort- 
gage, was  $2,300  ;  that  they  had  represented 
the  mortgaged  premises  to  be  worth  double 
that  amount,  that  the  premises  had  been  sold 
at  auction  for  $900,  and  produced  a  rent  oi 
only  $100  per  year.  The  defendant  also  of- 
fered to  prove  that  the  object  of  the  covenant 
was  only  to  exempt  the  goods  of  the  plaintiff; 
from  execution,  and  not  to  prevent  a  suit  being 
brought ;  and  that  the  plaintiffs,  at  and  after 
the  execution  of  the  covenant,  promised  to  give 
a  judgment  for  the  balance  due  on  the  bond  : 
which  evidence  was  refused  to  be  received. 
The  judge  charged  the  jury  that  the  com- 
mencement of  a  suit  by  the  defendant  was  a 
breach  of  his  covenant,  but  whether  the  plaint- 
iffs had  sustained  any  injury  thereby,  and  to 
what  extent,  were  questions  properly  belong- 
ing to  them.  The  plaintiffs  having  been  obliged 
to  procure  the  attendance  of  two  witnesses 
from  N.  Y.  at  the  circuit,  to  prove  the  cove 
nant,  the  judge  remarked  that  it  would  have 
been  better  if  the  defendant  had  not  denied 
the  letter  of  credit,  as  it  had  added  much  to  the 
trouble  and  expense  of  the  litigation,  without 
touching  the  merits  of  the  controversy,  but 
that  he  had  a  right  in  law  to  make  the  defense. 
The  jury  found  a  verdict  in  favor  of  the  plaint- 
iffs for  $500.  A  motion  was  now  made  to  set 
aside  the  verdict. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
suit  was  not  a  breach  of  the  covenant.  The 
defendant  covenanted  that  he  would  not  for  5 
years  seek  any  other  satisfaction  of  his  debt 
than  what  could  be  obtained  by  means  of  his 
mortgage  ;  and  specially,  that  the  goods  and 
chattels  of  the  plaintiffs  should  not  be  pro- 
ceeded against  by  him  during  the  time  speci- 
fied. The  bare  commencement  of  a  suit  gives 
165*]  *no  satisfaction,  nor  does  it  affect  the 
goods  of  the  plaintiffs  ;  until  the  execution  is- 
sues the  covenant  is  unbroken.  The  judge 
ought  not  to  have  commented  on  the  fact  of 
the  defendants'  having  put  the  plaintiffs  to  ex- 
pense in  procuring  testimony.  The  evidence 
offered  ought  to  have  been  received.  The 
plaintiffs  were  not  entitled  to  recover  any  dam- 
ages, 19  Johns.,  241  ;  at  all  events  they  are  ex- 
cessive. 

Mr.  S.  Sherwood,  for  plaintiffs.  The  cov- 
enant is  substantially  a  letter  of  license,  that 
for  five  years  the  persons  and  personal  prop- 
erty of  the  plaintiffs  should  not  be  molested  by 
the  defendant.  The  covenant  that  the  defend 
ant  would  not  seek  satisfaction  is  equivalent 
to  a  covenant  that  he  would  not  sue.  The  evi- 
dence offered  was  properly  rejected,  as  its  ob- 
ject was  to  vary  the  effect  of  the  written  in- 
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strument.  The  observation  of  the  judge  could 
not  have  misled  the  jury.  The  verdict  is  war- 
ranted by  the  evidence. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
was  certainly  correct ;  the  commencement  of 
the  suit  was  clearly  seeking  satisfaction.  The 
defendant  offered  to  prove  a  promise  by  the 
plaintiffs  when  the  covenant  was  executed, 
that  they  would  confess  a  judgment ;  this  was 
excluded,  and  properly.  The  covenant  was  to 
be  construed  by  itself,  and  could  not  be  con- 
trolled by  any  verbal  agreement  entered  into 
when  the  covenant  was  executed. 

The  damages  are  said  to  be  excessive,  but 
we  cannot  say  that  they  are  unreasonably  high. 
They  are  supposed  by  the  defendant  to  have 
been  enhanced  by  a  remark  of  the  judge,  that 
it  would  have  been  better  if  the  defendant  had 
not  denied  the  instrument,  and  thus  put  the 
plaintiffs  to  the  expense  of  proving  it,  but  that 
it  was  a  defense  which  he  had  a  right  to  make. 
This  was,  certainly,  all  correct,  and  not  cal- 
culated to  mislead  the  jury. 

New  trial  denied. 

Cited  in— 6  Wend.,  473;  13  Wend.,  55. 
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THE  TRUSTEES  OF  THE  VILLAGE  OP 
SYRACUSE. 

Construction  of  the  by-laws  of  a  village  regulat- 
ing wharves  and  basins  on  the  Erie  Canal. 

Citation— Laws  of  1826,  p.  220.  sec.  1. 

ERROR  from  the  Onondaga  C.  P.  The  trust- 
ees of  the  Village  of  Syracuse  prosecuted 
Larned  for  a  violation  of  one  of  the  ordinances 
of  the  village,  and  recovered  a  judgment  for  a 
penalty  of  $15  in  a  justice's  court.  Larned 
appealed  to  the  Onondaga  C.  P.,  where  the 
cause  was  again  tried,  and  a  recovery  again 
had.  The  ordinance  for  a  violation  of  which 
this  suit  was  brought  was  passed  June  19, 
1827,  and  is  in  these  words  :  "  Be  it  ordained 
by  the  trustees  of  the  Village  of  Syracuse,  that 
from  and  after  the  publication  of  this  ordi- 
nance, no  boat  or  raft  shall  be  permitted  to  lay 
against  or  near  to  the  south  bank  of  the  basin 
in  the  public  square  for  more  than  24  hours, 
during  any  one  week,  under  the  penalty  of  $5 
upon  the  owner  or  master  thereof  for  each  of- 
fense ;  and  in  case  the  same  shall  not  be  re- 
moved, the  said  master  or  owner  shall  forfeit 
the  additional  penalty  of  $2  for  every  12  hours 
that  the  same  shall  continue  over  and  above 
the  24  hours  aforesaid,  to  be  sued  for  and  re- 
;overed  as  by  a  subsisting  ordinance  is  pro- 
vided." The  basin  referred  to  was  formed  by 
widening  the  Great  Western  Canal  in  the  Vil- 
age  of  Syracuse  35  feet,  for  the  distance  of 
200  feet,  so  that  its  width  at  this  place  is  75 
!eet.  The  excavation  is  made  on  the  south 
side  of  the  canal.  The  canal  was  widened  by 
ndividuals  in  1819,  from  its  original  width, 
which  was  40  feet,  to  60  feet;  and  in  the  spring 
of  1827,  by  a  further  excavation,  its  width 
was  increased  to  75  feet.  The  last  excavation 
was  made  by  permission  of  one  of  the  Canal 
Commissioners,  granted  on  the  application  of 
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one  of  the  trustees  of  the  village  in  behalf  of 
the  trustees,  and  is  in  these  words  :  ' '  Permis- 
sion is  hereby  given  to  M.  D.  Burnet  (the 
trustee  applying)  and  others,  to  widen  the  Erie 
Canal  in  the  Village  of  Syracuse,"  &c.  By  the 
167*]  Act  of  Incorporation  of  the  Village  *of 
Syracuse,  Laws  of  1825,  p.  222,  sec.  8,  the  trust- 
ees of  the  village  are  authorized  to  make  and 
ordain  by-laws,  rules  and  regulations  relative 
to  wharves  and  basins  in  the  village.  Larned 
was  the  master  of  a  canal  boat,  and  entered  the 
basin  with  his  boat  in  Nov.,  1827,  in  the  eve- 
ning. On  the  same  night  the  canal  was  frozen 
over,  and  navigation  suspended  for  several 
days.  The  ice,  however,  was  broken,  and 
Larned  proceeded  with  his  boat  to  Salina,  and 
returned  with  her  to  the  basin,  where  she  re- 
mained several  weeks.  She  was  stationed  about 
ten  feet  from  the  south  shore.  There  was  some 
contrariety  of  evidence  as  to  the  fact  whether 
the  boat  was  at  any  time  24  hours  in  the  basin, 
when  she  was  not  frozen  in.  It  also  appeared 
that  about  24  hours  were  usually  occupied  in 
unloading  and  loading  a  boat.  A  variety  of 
objections  were  taken  to  the  recovery,  which 
were  all  overruled.  The  court  charged  the 
jury  that  if  they  were  satisfied  that  the  boat 
was  in  any  part  of  the  excavation  made  since 
the  first  construction  of  the  canal,  it  was  in  the 
basin  ;  if  it  lay  within  the  basin,  although  it 
did  not  touch  the  bank,  it  was  against  the 
south  bank  of  the  basin  ;  if  it  lay  in  the  basin 
more  than  24  hours  in  any  one  week,  although 
not  at  one  continued  time,  it  was  a  breach  of 
the  ordinance  in  obstructing  the  use  of  the  ba- 
sin ;  and  if  it  lay  in  the  basin  more  than  84 
hours  in  one  week,  the  trustees  were  entitled 
to  recover  $15.  The  defendant  excepted.  The 
jury  found  for  the  plaintiffs  for  $15  debt  and 
6  cents  damages,  on  which  a  judgment  was 
entered. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror. 

Mr.  C.  P.  Kirkland,  for  defendants  in  er- 
ror. 

By  the  Court,  Sutherland,  J.  The  court 
below  erred  in  their  construction  of  the  ordi- 
nance of  the  village,  for  a  violation  of  which 
this  action  was  brought.  They  charged  the 
jury,  "that  if  the  boat  lay  in  the  basin  more 
than  24  hours  in  any  one  week,  although  not 
at  one  continued  time,  it  was  a  breach  of  the 
ordinance  in  obstructing  the  use  of  the  basin; 
and  if  it  lay  in  the  basin  more  than  84  hours 
in  one  week,  then  the  appellees  were  entitled 
to  recover  $15."  If  this  be  the  true  construc- 
168*]  tion,  no  one  boat  can  discharge  *and 
take  in  a  cargo  within  the  basin  in  the  village 
of  Syracuse  more  than  once  in  any  one  week : 
for  it  appears  from  the  evidence  that  it  re- 
quires about  24  hours  for  a  boat  to  load  and  un- 
load an  ordinary  cargo.  An  owner  of  a  mill, 
therefore,  situated  so  near  the  village  that  he 
-could  conveniently  transport  and  unload  4  or 
-5  loads  of  flour  in  aweek,  would  be  compelled 
to  change  his  boat  each  trip,  or  subject  him- 
self to  the  penalties  of  this  law.  Such  could 
not  have  been  intended  to  be  its  effect,  and  is 
not,  we  think,  its  fair  construction.  It  enacts 
that  no  boat  or  raft  shall  be  permitted  to  lay 
against  or  near  the  south  bank  of  the  basin  in 
the  public  square  for  more  than  24  hours  dur- 
ing any  one  week,  under  a  penalty  of  $5  upon 
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the  owner  or  master  thereof  for  each  offense  ; 
and  in  case  the  same  shall  not  be  removed,  the 
said  master  or  owner  shall  forfeit  the  additional 
penalty  of  $2  for  every  12  hours  that  the  same 
shall  continue,  over  and  above  the  24  hours 
aforesaid.  It  is  obvious,  when  the  whole  or- 
dinance is  considered,  that  the  penalty  is  not 
incurred,  unless  the  boat  continues  in  the  basin 
24  hours  in  succession.  The  phraseology  used, 
of  more  than  24  hours  in  any  one  week,  was 
probably  intended  to  guard  against  an  evasion 
of  the  ordinance,  by  a  temporary  and  color- 
able removal,  or  immediate  return  to  the  basin. 
This  would  break  the  succession,  and  if  the 
term  successive  hours  had  been  used  without 
any  further  limitation,  a  boat  might  in  effect 
remain  in  the  basin  the  whole  time  without 
violating  the  terms  of  the  law.  The  object  of 
the  ordinance  is  to  promote  the  convenience  of 
the  public,  by  compelling  boats  as  fast  as  they 
are  unladen  to  leave  the  basin  and  give  place 
to  others  that  may  wish  to  enter  for  the  same 
purpose;  and  if  the  removal  is  bonafide,  the 
boat  may  again  return  and  unload  within  the 
week  without  violating  the  true  intent  and 
spirit  of  the  ordinance.  I  should  question  the 
power  of  this  corporation  arbitrarily  to  pre- 
scribe the  portion  of  a  week  or  a  month,  or 
any  other  time  during  which  a  boat  might  re- 
main in  the  basin.  It  would  be  against  public 
policy,  and  restrictive  of  the  freedom  of  trade, 
without  any  adequate  or  justifiable  object.  It 
is  not  unreasonable  to  prohibit  boats  from  re- 
maining in  the  basin  at  any  one  time  longer 
*than  is  necessary,  with  ordinary  dili-  [*169 
gence,  to  discharge  and  take  in  their  cargo. 
This  was  the  only  legitimate  object  of  the  law, 
and  it  will  be  fully  effected  by  the  construc- 
tion which  we  give  to  it. 

It  is  very  clear  from  the  terms  of  the  latter 
clause  of  the  ordinance  that  the  cumulative 
penalty  of  $2  is  not  incurred  unless  the  boat 
remains  twelve  hours  in  succession,  after  the 
24.  It  is  given,  in  case  the  boat  shall  not  be 
removed,  for  every  12  hours  that  the  same 
shall  continue  over  and  above  the  24  hours. 
If  it  is  removed  in  good  faith,  and  not  for  the 
mere  purpose  of  evading  the  law,  the  addi- 
tional law  does  not  attach. 

The  misdirection  upon  this  point  was  mate- 
rial, as  the  evidence  was  contradictory  upon 
the  point  whether  the  boat  remained  in  the 
basin  for  more  than  24  successive  hours  in  any 
one  week  after  the  ice  was  broken  up;  and  the 
verdict  might  have  been  otherwise  if  the  ques- 
tion had  been  left  to  the  jury  under  a  correct 
exposition  of  the  true  construction  of  the  or- 
dinance. 

The  court  were  also  incorrect  in  charging 
the  jury  that  if  the  boat  lay  anywhere  in  the 
basin,  although  it  did  not  touch  the  bank,  it 
was  against  the  south  bank  of  the  basin,  with- 
in the  meaning  of  the  ordinance.  This  was 
erroneous,  but  it  was  not  material  in  this  case, 
as  there  is  no  dispute  as  to  the  fact  where  the 
boat  did  lie.  It  was  within  10  feet  of  the  bank, 
and  if  that  position  is  near  the  bank  within  the 
spirit  of  the  ordinance,  then  the  defendant  be- 
low sustained  no  injury  on  that  ground.  I  ap- 
prehend any  position  would  be  near  the  bank 
which  would  prevent  another  boat  from  ap- 
proaching it  for  the  purpose  of  loading  or  un- 
loading. The  ordinance  is  to  be  construed 
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-with  a  view  to  its  cardinal  object — the  promo- 
tion of  the  public  convenience  in  the  loading 
and  discharge  of  boats  within  the  basin. 

The  written  permission  of  Mr.  Seymour,  one 
of  the  Canal  Commissioners,  fully  authorized 
the  trustees  to  construct  this  basin.  The  Act  of 
Apr.  13,  1820,  empowers  one  of  the  acting  Ca- 
nal Commissioners  to  give  such  permission; 
and  when  the  Act  Incorporating  the  Village  of 
Syracuse,  Laws  of  1826.  p.  220,  sec.  1,  gives 
to  the  trustees  the  power  of  constructing 
17O*]  *wharves  or  basins  for  boats,  under 
the  direction  and  with  the  consent  of  the  Ca- 
nal Commissioners,  it  did  not  intend  to  make 
the  consent  of  all  the  Commissioners  neces- 
sary, but  to  make  it  the  duty  of  the  trustees  to 
act  in  this  respect  in  subserviency  to  the  para- 
mount authority  of  the  State  to  regulate  and 
control  the  whole  line  of  the  canal.  The  per- 
mission of  one  of  the  Canal  Commissioners  is 
evidence  of  the  consent  of  all,  within  the  mean- 
ing of  this  part  of  the  charter. 

There  can  be  no  doubt  that  the  permission, 
though  given  to  one  of  the  trustees,  was  in- 
tended for  the  benefit  of  the  inhabitants  of  the 
village  generally,  and  authorized  the  trustees 
to  construct  the  basin.  The  application  was 
made  on  behalf  of  the  trustees,  showing  that 
it  was  to  be  a  village  and  not  an  individual  op- 
eration. The  judgment  below  must,  Iwwever,  be 
reversed  for  the  error  in  the  charge  of  the  court 
which  was  first  considered,  and  a  venire  de  novo 
must  issue  from  the  court  below. 


SAVACOOL  0.  BOUGHTON. 

Ministerial  Officers — How  Far  Protected  in  the 
Execution  of  Process. 

A  ministerial  officer  is  protected  in  the  execution 
of  process,  whether  the  same  issue  from  a  court  of 
limited  or  general  jurisdiction,  although  such  court 
have  not,  in  fact,  jurisdiction  in  the  case— provided 
that  on  the  face  of  the  process  it  appears  that  the 
court  has  jurisdiction  of  the  subject-matter,  and 
nothing  appears  in  the  same  to  apprise  the  officer 
but  that  the  court  also  has  jurisdiction  of  the  per- 
son of  the  party  to  be  affected  by  the  process. 

Citations— 1  Lev.,  95 ;  1  Sid.,  272 ;  1  Str.,  509 ;  2  Str., 
710,993,  1002:  2  Barn.,  331;  Cunn.,  89,  127;  Cas.  t. 
Hardw.,  62,  69 :  2  Kelyn,  144,  pi.  123;  2  Wils.,  382; 
Willes,  30,  32 ;  6  T.  R..  242 ;  2  T.  R.,  653 ;  15  Johns.,  121, 
152  ;  12  Johns.,  257 ;  13  Johns.,  444 ;  10  Johns.,  138 ;  9 
Johns.,  229 ;  1  Wend.,  213 ;  1  Pet..  340 ;  3  Cranch.  331; 
Bull.,  N.  P.,  83. 

TIEMURRER  to  replication.  The  plaintiff 
Lf  declared  in  trespass  for  an  assault,  bat- 
tery and  false  imprisonment.  The  defendant 
pleaded:  1.  The  general  issue.  2.  A  justifica- 
tion, for  that  he  as  a  constable,  by  virtue  of 
an  execution  issued  by  a  justice  of  the  peace, 
on  a  judgment  rendered  against  the  plaintiff 
in  assumpsit  for  $7.38,  arrested  the  plaintiff 
and  committed  him  to  jail;  and  3.  A  similar 


NOTE.— Ministerial  offices— How  far  protected  by 
process.  See,  Warner  v.  Shed,  10  Johns.,  138,  note, 
and  other  notes  there  cited. 

See.  also,  Mitchell  v.  Ashby,  78  Ky.,  254 :  Finn  v. 
Peck,  47  Mich.,  208;  Bently  v.  White.  54  Vt.,  564; 
Fisher  v.  Langbein,  62  How.  Pr.,  238  ;  Luce  v.  Hois- 
ington,  54  Vt.,  428:  State  v.  Brown,  54  Md.,  318; 
McClure  v.  Hill,  36  Ark.,  268 ;  Patzock  v.  Van  Gerich- 
ten,  10  Mo.  App.,424:  Smith  v.  People,99  Hl.,445:  Hoss- 
feldt  v.  Dill,  28  Minn.,  469 ;  Wood  v.  Franks,  56  Cal., 
217 ;  Adkins  v.  Brewer,  3  Cow.,  206. 
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justification  setting  forth  the  judgment.  The 
plaintiff  replied  to  the  3d  and  3d  pleas  precludi 
non,  because,  previous  to  the  rendition  of  the 
judgment  set  forth  by  the  defendant,  the  jus- 
tice who  rendered  the  same  did  not  issue  any 
process  for  the  appearance  of  *him  [*171 
(the  plaintiff)  in  the  suit  in  which  the  judg- 
ment was  rendered,  and  that  he  (the  plaintiff) 
did  not  direct  or  authorize  the  justice  to  enter 
a  judgment  by  confession  in  favor  of  the 
plaintiffs  in  the  suit,  against  him  (the  plaintiff 
in  this  cause),  nor  did  the  parties  in  the  said 
suit  appear  before  the  justice  and  join  issue, 
pursuant  to  the  provisions  of  the  $50  Act;  and 
this,  &c. ,  wherefore,  &c.  To  this  replication 
the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  M.  Taggart,  for  defendant.  The  exe- 
cution, being  regular  upon  its  face,  is  sufficient 
to  justify  the  constable.  The  justice  had  juris- 
diction of  the  subject-matter,  the  action  being 
assumpsit.  Here  was  no  excess  of  jurisdiction, 
the  judgment  was  for  less  than  $50.  The  con- 
stable was  not  bound  to  inquire  whether  the 
judgment  set  forth  in  the  execution  was  regu- 
larly and  duly  rendered.  Had  the  replication 
charged  the  defendant  with  knowledge  of  the 
fact  that  the  justice  had  not  jurisdiction  of  the 
person  of  the  party  against  whom  the  judg- 
ment was  rendered,  it  might  have  been  good. 
The  counsel  cited,  in  support  of  these  posi- 
tions, 9  Johns.,  229  ;  10  Id.,  138,  365  ;  12  Id., 
396;  1%  Id.,  184. 

Mr.  P.  L.  Tracy,  for  plaintiff.  The  re- 
plication negatives  every  mode  in  which  a  judg- 
ment could  regularly  have  been  obtained  be- 
fore the  justice.  A  justice's  court  is  a  court 
of  limited  jurisdiction.  Every  tribunal  pro- 
ceeding under  special  and  limited  powers  de- 
cides at  its  peril ;  and  hence  it  is  that  process 
issuing  from  a  court  not  having  jurisdiction  is 
no  protection  to  the  court,  to  the  party,  nor 
even  to  a  ministerial  officer  who  innocently 
executes  it.  15  Johns. ,  157.  Where  a  sum- 
mons is  the  regular  process,  and  a  warrant 
can  issue  only  upon  oath  made,  and  a  warrant 
is  issued  without  oath,  the  justice  has  no  juris- 
diction over  the  person  of  the  defendant,  and 
all  persons  concerned  in  the  arrest  are  trespass- 
ers. 1  Wend.,  213.  Consequently,  a  minis- 
terial officer  is  a  trespasser.  If  a  court  of  lim- 
ited jurisdiction  issues  a  process  which  is  il- 
legal and  not  merely  erroneous,  or  if  a  court, 
whether  of  limited  jurisdiction  or  not,  under- 
takes to  hold  cognizance  of  a  cause  without 
having  obtained  jurisdiction  of  the  person  bv 
*having  him  before  them  in  the  manner  [*  1 7  2 
required  by  law,  the  proceedings  are  void  ;  and 
in  the  case  of  a  limited  or  special  jurisdiction, 
the  magistrate  attempting  to  enforce  a  proceed- 
ing founded  on  any  judgment,  sentence  or  con- 
viction in  such  a  case,  becomes  a  trespasser. 
19  Johns.,  40. 

By  the  Court,  Marcy,  /.  What  an  officer 
is  required  to  show  to  justify  himself  in  the 
execution  of  process,  is  not  very  clearly  settled. 
There  is  considerable  contrariety  of  authority 
on  the  subject.  Where  it  appears  on  the  face 
of  the  process  that  the  court  or  magistrate  that 
issued  it  had  not  jurisdiction  of  the  subject- 
matter  of  the  suit,  or  of  the  person  of  the  party 
against  whom  it  is  directed,  it  is  void,  not  only 

811 


172 


SUPREME  COUBT,  STATE  OP  NEW  YORK. 


1830 


as  respects  the  court  or  magistrate  and  the 
party  at  whose  instance  it  is  sued  out,  but  it 
affords  no  protection  to  the  officer  who  has 
acted  under  it. 

Where  the  court  issuing  the  process  has  gen- 
eral jurisdiction,  and  the  process  is  regular  on 
its  face,  the  officer  is  not,  though  the  party 
may,  be  affected  by  an  irregularity  in  the  pro- 
ceedings. Where  a  judgment  is  vacated  for 
an  irregularity,  the  party  is  liable  for  the  acts 
done  under  it ;  but  the  officer  has  a  protection 
bv  reason  of  his  regular  writ.  1  Lev. ,  95  ;  1 
Sid.,  272;  1  Str.,  509. 

More  strictness  has  been  required  in  justify- 
ing under  process  of  courts  of  limited  juris- 
diction. Many  cases  may  be  found  wherein 
it  is  stated  generally  that  when  an  inferior 
court  exceeds  its  jurisdiction,  its  proceedings 
are  entirely  void,  and  afford  no  protection  to 
the  court,  the  party,  or  the  officer  who  has  exe- 
cuted its  process. 

This  proposition  is,  undoubtedly,  true  in  its 
largest  sense  where  the  proceedings  are  coram 
non  judice,  and  the  process  by  which  the  of- 
ficer seeks  to  make  out  his  justification  shows 
that  the  court  had  not  jurisdiction  ;  but  I  ap- 
prehend that  it  should  be  qualified  where  the 
subject-matter  of  the  suit  is  within  the  juris- 
diction of  the  court,  and  the  alleged  defect  of 
jurisdiction  arises  from  some  other  cause.  A 
court  may  have  jurisdiction  of  the  subject- 
matter,  but  not  of  the  person  of  the  parties. 
If  it  does  not  acquire  the  latter,  its  proceed- 
ings derive  no  validity  from  the  former.  A 
173*]  justice  of  the  peace  who  *should  give 
judgment  against  a  person  on  a  promissory 
note  under  $50,  without  having  issued  process 
of  any  kind  against  him,  or  taken  his  con- 
fession, or  without  his  voluntary  appearance 
in  court,  would  exceed  his  jurisdiction  and 
be  responsible  to  the  party  injured  ;  so  would 
the  party  who  procured"  the  court  to  exceed 
its  authority.  But  would  the  officer  to  whom 
an  execution  on  this  judgment  had  been  issued 
be  liable  for  acts  done  in  obedience  to  it,  if 
nothing  appeared  to  show  that  the  justice  had 
not  jurisdiction  of  the  defendant's  person  ? 
This  is  the  question  presented  by  the  demurrer 
in  this  case. 

A  distinction  has  long  existed  in  cases  of  this 
kind  between  the  court  which  exceeds  its  juris- 
diction and  the  party  at  whose  instance  it  takes 
place,  and  a  mere  ministerial  officer  who  exe- 
cutes the  process  issued  without  authority. 
This  prevails,  as  we  have  seen,  where  a  judg- 
ment has  been  obtained  in  a  court  of  general 
jurisdiction  which  is  subsequently  set  aside  for 
irregularity.  The  officer  has  a  protection  that 
the  party  has  not,  and  that  whether  the  court 
from  which  the  process  issues  is  a  court  of 
general  or  limited  jurisdiction.  The  right  of 
a  mere  ministerial  officer  to  justify  under  his 
process  where  the  court  or  party  cannot,  was 
considered  but  not  settled  in  the  case  of  Smith 
v.  Bancker,  decided  in  1734.  This  case  is  found 
in  2  Str.,  993;  2  Barn.,  381  ;  Cunn.,  89,  127, 
Cas.  t.  Hardw.,  62;  2  Kelyn.,  144,  pi.  123. 
The  reports  agree  as  to  the  facts,  but  not  as  to 
some  points  in  the  opinion  of  the  court.  Pro- 
cess was  issued  from  the  Chancellor's  Court  of 
Oxford  against  Smith,  who  was  arrested  and 
committed  to  jail.  The  proceedings  were  in- 
stituted without  proving  what  was  requisite  to 
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give  the  court  jurisdiction.  The  plaintiff  who 
procured  the  proceedings,  the  Vice-Chancellor 
who  held  the  court,  and  the  officers  who  exe- 
cuted the  process,  were  all  sued  by  the  de- 
fendant Smith  for  false  imprisonment.  They 
united  in  their  plea  of  justification  and  were 
all  pronounced  guilty.  Sir  John  Strange  makes 
the  court  say  that  some  of  the  defendants, 
namely,  the  officer  and  jailer,  might  have  been 
excused  if  they  had  justified  without  the  plaint- 
iff and  Vice-  (JfianceUor.  The  Court  of  [*  1 7  4 
C.  P.  in  England,  in  their  opinion  in  the  case 
of  Perkin  v.  Proctor,  2  Wils.,  382,  say  that  Ld. 
Hardwicke  denied  that  such  could  have  been 
the  case.  It  appears  from  the  case  as  reported 
in  Hardw.  Cas.,  69,  that  the  point  of  the  of- 
ficers' liability  was  not  settled  ;  for  it  is  there 
said  that  there  was  no  need  of  giving  a  distinct 
opinion  as  to  the  action  lying  against  them. 

InHiUv.  Baleman,  2  Str.,  710,  the  distinc- 
tion in  favor  of  the  officer  is  clearly  taken.  The 
plaintiff  had  been  fined  under  the  game  laws, 
and  was  immediately  sent  .to  bridewell,  with- 
out any  attempt  to  levy  the  penalty  upon  his 
goods.  This  the  justice  had  not  a  right  to  do, 
and  was  held  liable  for  the  imprisonment ;  but 
the  constable  was  justified,  because  the  matter 
was  within  the  jurisdiction  of  the  justice.  I 
understand  by  this  case  that  the  justice  had  not 
authority,  or  in  other  words,  had  not  jurisdic- 
tion, to  issue  process  to  commit  the  party  until 
he  had  attempted  to  levy  the  fine  upon  his 
goods ;  but  that  after  he  had  made  that  at- 
tempt without  success,  he  had  authority  to 
commit  him.  The  process,  though  unauthorized 
by  the  circumstances  of  the  case,  would,  under 
other  circumstances,  have  been  proper.  The 
issuing  of  the  process  was  a  matter  within  the 
justice's  jurisdiction.  This  was  enough  for 
the  officer's  justification.  It  is  further  said  in 
this  case,  if  the  justice  makes  a  warrant  which 
is  plainly  out  of  his  jurisdiction,  it  is  no  justi- 
fication. This  I  understand  to  mean  a  war- 
rant which  appears  on  its  face  to  be  such  as 
the  justice  could  in  no  case  issue. 

The  views  I  have  of  this  case  are  confirmed 
by  that  of  Shergold  v.  HoUoway,  2  Str.,  1002. 
There  the  justice  issued  a  warrant  on  a  com- 
plaint for  not  paying  wages,  and  the  defend- 
ant, a  constable,  arrested  Shergold  on  it.  He 
was  sued  for  this  arrest.  The  court  said  the 
justice  had  no  authority  in  any  instance  to  pro- 
ceed by  warrant ;  a  summons  being  the  only 
process.  The  constable  could  not,  therefore, 
justify  ;  he  was  presumed  to  know  that  under 
no  circumstances  could  a  warrant  be  issued  in 
such  a  case  ;  therefore  the  court  say  there  was 
"no  pretense  for  such  a  jurisdiction."  This 
decision  would,  doubtless,  have  been  different 
if  it  had  *appeared  that  under  any  state  [*1 75 
of  things  a  proceeding  by  warrant  was  allow- 
able in  such  a  case  ;  for  then  the  court  would 
assume'for  the  officer's  protection  that  such  a 
state  of  things  did  exist,  or  at  least,  he  should 
not  be  required  to  judge  whether  it  did  or  not. 
His  duty  and  his  protection  both  depend  upon 
the  assumption  that  the  justice  had  determined 
correctly,  that  those  circumstances  had  hap- 
pened which  called  for  a  warrant,  if  under  any 
circumstances  a  warrant  could  issue.  In  the 
case  of  Moravia  v.  Sloper,  Willes,  30,  the  same 
distinction  which  has  been  noticed  in  the  cases 
before  referred  to  is  still  more  distinctly  put 
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forth.  It  is  there  said  that  "  though  in  case  of 
an  officer  who  is  obliged  to  obey  the  process 
of  the  court,  and  is  punishable  if  he  does  not, 
it  may  not  be  necessary  to  set  forth  that  the 
cause  of  action  arose  within  the  jurisdiction  of 
the  court,  it  has  always  been  holden,  except  in 
one  case  (the  correctness  of  which  Ch.  J.  Willes 
controverted  in  another  part  of  his  opinion), 
and  we  are  all  clearly  of  opinion  that  it  is  nec- 
essary in  the  case  of  a  plaintiff  himself." 

Ld.  Kenyon  says,  in  the  case  of  King  v.  Dan- 
ger, 6  T.  R.,  242,  "a  distinction  indeed  has  been 
made  with  respect  to  the  persons  against  whom 
an  action  may  be  brought  for  taking  the  de- 
fendant's goods  in  execution  by  virtue  of  the 
process  of  an  inferior  court,  where  the  cause 
of  action  does  not  arise  within  its  jurisdiction; 
the  plaintiff  in  the  cause  being  considered  a 
trespasser,  but  not  the  officer  of  the  court." 
A  court  of  admiralty,  I  apprehend,  will  not  be 
considered  a  court  of  general  jurisdiction.  In 
relation  to  its  proceedings,  Buller,  </.,  says,  in 
the  case  of  Ladbroke  v.  Grickett,  2 ST.  R.,  653, 
if  upon  their  face  "the  court  had  jurisdiction, 
the  officer  was  bound  to  execute  the  process, 
and  could  not  examine  into  the  foundation  of 
them  ;  and  that  will  protect  him." 

There  are  several  cases  in  our  own  reports 
which  are  supposed  to  militate  against  the  dis- 
tinction recognized  in  the  foregoing  cases  ;  I 
apprehend,  however,  that  most  of  them  may 
be  reconciled  with  those  decisions  which  sup- 
port it.  The  decision  in  the  case  of  Borden  v. 
Fitch,  15  Johns.,  121,  was,  that  a  court  must 
not  only  have  jurisdiction  of  the  subject-mat- 
ter, but  of  the  person  of  the  parties,  to  render 
176*]  its  *proceedings  valid  ;  and  if  it  has 
not  jurisdiction  of  the  person,  its  proceedings 
are  absolutely  void.  It  will  be  recollected  that 
the  person  who  wished  to  avail  himself  of  the 
proceedings  of  the  court  whose  jurisdiction  was 
impeached,  was  a  party  to  them.  There  was 
no  occasion  or  opportunity  afforded  by  that 
ease  of  considering  the  question  involved  in 
this,  the  liability  of  the  officer  who,  as  a  min- 
ister of  the  court,  has  executed  its  process  is- 
sued on  such  proceedings. 

The  case  of  Cable  v.  Cooper,  15  Johns.,  152, 
deserves  a  more  minute  consideration.  One 
Brown  was  committed  on  a  ca.  sa.  to  the  cus- 
tody of  the  defendant, who  was  sheriff  of  Onei- 
da  Co. ,  and  discharged  by  a  Supreme  Court 
commissioner  under  the  Habeas  Corpus  Act. 
The  defendant,  when  prosecuted  for  the  escape 
of  Brown,  offered  to  justify  by  showing  the 
discharge;  but  a  majority  of  the  court  decided 
that  the  proceedings  under  the  Habeas  Corpus 
Act  before  the  commissioner  were  coram  non 
judice  and,  therefore,  void.  The  principle  of 
this  decision  is,  that  the  power  to  discharge 
under  that  Act  does  not  apply  to  the  case  of  a 
prisoner  who  "  is  convict  or  in  execution  by 
legal  process."  Brown  was  in  execution  by 
legal  process,  and  this  was  well  known  to  the 
defendant,  for  he  had  the  ca.  sa.  and  held  the 
prisoner.  Whatever  appeared  upon  the  face 
of  the  discharge,  he  knew,  if  he  rightly  under- 
stood the  powers  of  the  commissioner,  it  was 
no  authority  for  him  to  release  Brown.  If  the 
discharge  did  not  relate  to  the  imprisonmenj 
on  the  ca.  sa.,  it  was  certainly  no  authority  to 
release  him  from  confinement  thereon  ;  and  if 
it  did  relate  to  that  imprisonment,  then  it 
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showed  on  its  face  a  want  of  jurisdiction  in 
the  officer  who  granted  it ;  for  he  could  not 
discharge  a  person  in  execution  by  legal  proc- 
ess. Again;  the  sheriff  who  held  the  prisoner 
might  well  be  regarded  as  a  party  to  the  pro- 
ceeding before  the  commissioner  for  the  dis- 
charge ;  for  the  habeas  corpus  must  have  been 
directed  to  him,  and  the  return  thereto  showed 
the  true  cause  of  Brown's  detention. 

The  cases  of  Smith  v.  tihaw,  12  Johns.,  257, 
and  Sfuydam  v.  Keys,  13  Id.,  444,  have  a  tend- 
ency to  obliterate  or  at  least  confound  the  dis- 
tinction which  the  other  cases  seem  to  me  to 
raise  in  favor  of  the  officer.  I  am  free  to  con- 
fess *that  the  reasoning  and  conclusion  [*1 7  7 
of  the  judge  who  delivered  the  dissenting  opin- 
ion in  the  former  case  are  more  satisfactory  to 
me  than  those  contained  in  the  opinion  adopt- 
ed by  a  majority  of  the  court.  Smith,  in  that 
case,  was  not  looked  upon  in  the  light  of  a 
mere  ministerial  officer.  He  was  superior  in 
authority  to  Hopkins  v.  Findley,  who  had  il- 
legally imprisoned  the  plaintiff,  and  his  liabil- 
ity was  put  expressly  upon  the  ground  that  he 
had  ratified  and  confirmed  their  acts,  and  ex- 
ercised other  restraint  over  the  plaintiff  than 
merely  continuing  the  original  imprisonment. 
If  he  had  only  refused  to  discharge  the  prison- 
er, he  would  not,  as  is  strongly  intimated  by 
the  court,  have  been  held  liable.  This  case  was 
not  considered  by  the  court  as  presenting  the 
question  which  arises  in  the  one  now  before 
us,  and  therefore  it  can  afford  but  little  author- 
ity to  guide  our  present  determination. 

It  seems  to  me  somewhat  difficult  to  recon- 
cile the  decision  in  the  case  of  Suydamv.  Keys, 
with  the  doctrine  I  am  endeavoring  to  establish, 
or  with  the  principles  of  some  other  cases 
which  have  been  decided  here.  The  defend- 
ant was  a  collector  of  a  tax  which  had  been 
voted  by  a  school  district  in  Orange  Co.,  and 
assessed  by  the  trustees.  They  had  authority 
to  assess,  but  were  confined  in  their  assess- 
ments to  the  resident  inhabitants  of  the  district. 
The  plaintiffs  having  property  in  the  district, 
but  actually  resident  in  N.  Y.,  were  included 
among  the  persons  assessed,  and  designated  on 
the  warrant  issued  to  the  defendant  as  inhab- 
itants of  the  district.  He  took  their  property 
by  virtue  of  this  warrant,  and  was  held  liable 
in  an  action  of  trespass.  It  appears  to  me  the 
defendant,  acting  merely  as  a  ministerial  offi- 
cer, should  have  been  allowed  the  protection 
of  his  warrant,  which  did  not  show  upon  the 
face  of  it  an  excess  or  want  of  jurisdiction  in 
the  trustees.  I  cannot  distinguish  this  case 
from  a  whole  class  of  cases,  beginning  with 
the  earliest  reports  and  coming  down  to  this, 
holding  that  such  a  warrant  is  a  protection  to 
the  officer  executing  it,  unless  it  is  to  be  dis- 
tinguished from  cases  otherwise  similar,  by  the 
fact  that  the  want  of  jurisdiction  in  the  trustees 
to  make  the  *assessment  on  the  plaint-  [*  1 7  8 
iffs  was  to  be  presumed  to  be  within  the  knowl- 
edge of  the  officer,  and  that  he  was  bound  to 
act  on  this  knowledge,  in  opposition  to  the 
statements  of  his  warrant.  The  decision, how- 
ever, is  not  put  on  such  ground,  but  upon  the 
broad  principle  that  the  officer  must  see  that  he 
acts  within  the  scope  of  the  legal  powers  of 
those  who  commanded  him.  This  principle 
requires  a  ministerial  officer  to  look  beyond  his 
precept,  and  examine  into  extrinsic  facts  be- 
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yond  the  fact  of  jurisdiction  of  the  subject- 
matter  generally,  or  under  certain  circum- 
stances. Such,  I  apprehend,  was  not  the 
doctrine  applied  to  the  case  of  Warner  v.  Shedd, 
10  Johns.,  138.  There  the  officer  was  justified 
by  his  process,  as  that  showed  the  justice's  ju- 
risdiction of  the  subject-matter.  "He  was  not 
bound,"  the  court  say,  "  to  examine  into  the 
validity  of  the  proceedings  and  of  the  process." 
The  collector's  warrant  in  the  former  case,  as 
well  as  the  constable's  mittimus  in  the  latter, 
showed  jurisdiction  of  the  subject-matter  in 
the  officers  issuing  the  process.  In  the  former 
case,  it  appeared  upon  the  face  of  the  process 
that  the  plaintiffs  were  resident  inhabitants, 
and  as  such  they  were  liable  to  be  assessed  ; 
and  I  should  think  that  the  collector  was  no 
more  bound  to  examine  into  the  fact  of  resi- 
dence which  had  been  passed  on  by  the  trust- 
ees, that  the  constable  was  to  look  into  the  pro- 
ceedings of  the  Special  Sessions  under  whose 
authority  he  acted. 

I  find  still  greater  difficulty  in  reconciling 
the  case  of  Suydam  v.  Keys  with  that  of  Beach 
v.  Furman,  9  Johns.,  229.  The  court  assume, 
though  they  do  not  directly  decide,  that  Sarah 
Furman  was  not,  by  reason  of  being  a  female, 
liable  to  be  assessed  to  work  on  the  highways, 
yet  they  held  that  the  justice  who  issued,  at 
the  instance  of  the  overseer  of  the  highways, 
the  warrant  on  which  her  property  was  taken 
and  sold  for  this  illegal  assessment,  and  the 
constable  who  executed  it,  both  protected,  be- 
cause they  acted  ministerially  and  in  obedience 
to  the  commissioners  and  overseer  of  high- 
ways, who  had  jurisdiction  over  the  subject- 
matter,  the  assessment  of  highway  labor.  Let 
us  compare  this  case  with  that  of  Suydam  v. 
Keys,  and  see  if  they  can  stand  together.  The 
1 7  9*]  commissioners  had  jurisdiction  of  the 
subject-matter,  the  assessment  of  labor.  The 
trustees  had  jurisdiction  of  the  subject-matter, 
the  assessment  of  a  district  tax.  The  commis- 
sioners assessed  a  person  who,  by  reason  of  her 
sex,  was  not  liable  to  be  assessed,  as  the  court 
in  giving  their  opinion  conceded.  The  trust- 
ees assess  persons  who,  by  reason  of  their  resi- 
dence out  of  the  district,  were  not  liable  to  be 
assessed  ;  the  justice  and  constable  who  en- 
force the  commissioners'  assessment  by  taking 
the  property  of  the  person  illegally  assessed  are 
protected  :  the  constable  who  enforces  the  il- 
legal assessment  of  the  trustees,  by  taking  the 
property  of  the  persons  illegally  assessed,  is 
held  liame  as  a  trespasser.  I  think  these  cases 
cannot  well  stand  together,  and  if  one  must  be 
given  up,  I  do  not  hesitate  to  say  it  should  be 
Suydam  v.  Keys. 

The  remark  of  this  court  in  the  case  of  Qold 
v.  BisseU,  1  Wend.,  213,  "that  where  a  war- 
rant cannot  legally  issue  without  oath,  but  is 
so  issued,  all  the  parties  concerned  in  the  ar- 
rest under  such  process  are  trespassers,"  was 
not  intended,  I  presume,  to  apply  to  an  officer 
who  had  no  knowledge,  from  the  warrant  or 
otherwise,  that  it  had  not  been  duly  sued  out. 
A  remark  somewhat  similar  is  made  by  Trim- 
ble, J.,  in  Elliott  v.  Piersol,  1  Pet.,  340;  but 
the  decision  of  that  case  did  not  call  for  any 
such  distinction  as  is  raised  in  the  one  now  un- 
der consideration.  I  have  felt  that  the  case  of 
Wise  v.  Withers,  3  Cr.,  331,  is  a  direct  author- 
ity against  giving  to  the  officer  the  protection 
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that  is  now  claimed  for  him.  The  plaintiff  in 
that  case  was  a  magistrate  in  the  District  of 
Columbia  and,  as  such,  not  subject  to  do  mili- 
tary duty.  He  was  fined  for  neglect  of  such 
duty,  and  a  warrant  for  the  collection  of  the 
fine  issued  to  the  defendant,  who  seised  hia 
property  thereon;  for  this  act  he  was  prose- 
cuted. The  only  point  much  considered  in, 
that  case  was  that  which  involved  the  ques- 
tion as  to  the  plaintiff's  exemption  from  mili- 
tary duty;  but  that  which  related  to  the  de- 
fendant's protection  under  his  warrant  was- 
only  glanced  at  in  the  argument  of  the  coun- 
sel and  in  the  decision  by  the  court.  The  dis- 
tinction contended  for  in  this  case  was  scarce- 
ly raised  there,  and  the  attention  of  the  court 
does  not  appear  to  have  been  *drawn  [*18O 
to  a  single  case  in  which  it  has  ever  been  no- 
ticed. The  Chief  Justice,  in  the  opinion  of  the 
court,  merely  observes,  that  it  is  a  principle 
that  a  decision  of  such  a  tribunal  (a  tribunal  of 
limited  jurisdiction),  clearly  without  its  juris- 
diction, cannot  protect  the  officer  who  exe- 
cutes it.  1  would,  with  deference,  ask  wheth- 
er there  is  not  an  error  in  the  application  of 
the  principle  which  the  Chief  Justice  lays  down 
to  the  case  then  before  the  court  ?  He  must 
mean,  by  a  decision  being  clearly  without  the 
jurisdiction  of  the  court,  a  sentence  or  judg- 
ment on  a  matter  not  within  its  cognizance. 
Was  the  subject-matter  of  that  cause  beyond 
the  cognizance  of  a  court-martial  ?  It  appears 
to  me  that  it  was  not.  The  power  and  duty  of 
the  court  was  to  punish  and  fine  delinquents; 
consequently,  it  had  jurisdiction  over  the  sub- 
ject-matter, but  not  over  the  person.  There 
was  nothing  in  the  process  which  the  ministe- 
rial officer  executed  to  apprize  him  that  the 
court  had  not  jurisdiction  of  the  person.  It 
seems  to  me  that  it  was  not  a  case  to  which 
the  principle  laid  down  by  the  court  was  ap- 
plicable; but  it  would  have  been  such  a  case 
if  there  had  been  a  want  of  jurisdiction  over 
the  subject-matter.  I  can  scarcely  consider, 
therefore,  the  determination  of  the  Supreme 
Court  of  the  U.  S.  in  the  case  of  Wise  v.  With- 
ers, a  deliberate  decision  on  the  question  now 
before  us.  If  it  was  to  be  viewed  in  that  light 
we  should  be  called  upon,  by  the  great  learn- 
ing and  high  character  of  that  court,  to  hesi- 
tate long  and  examine  carefully  before  we  de- 
cided a  point  conflicting  with  such  decision. 

There  is  certainly  high  authority  for  the  dis- 
tinction which  I  am  disposed  to  recognize  in 
this  case,  and,  in  my  judgment,  the  same  prin- 
ciple which  gives  protection  to  a  ministerial 
officer  who  executes  the  process  of  a  court  of 
general  jurisdiction  should  protect  him  when 
he  executes  the  process  of  a  court  of  limited 
jurisdiction,  if  the  subject-matter  of  the  suit  is 
within  that  jurisdiction,  and  nothing  appears 
on  the  face  of  the  process  to  show  that  the  per- 
son was  not  also  within  it. 

The  following  propositions,  I  am  disposed 
to  believe,  will  be  found  to  be  well  sustained 
by  reason  and  authority: 

That  where  an  inferior  court  has  not  juris- 
diction of  the  subject-matter,  or  having  it  has 
not  jurisdiction  of  the  person  *of  the  [*181 
defendants,  all  its  proceedings  are  absolutely 
void;  neither  the  members  of  the  court  nor  the 
plaintiff  (if  he  procured  or  assented  to  the 
proceedings)  can  derive  any  protection  from 
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them  when  prosecuted  by  a  party  aggrieved 
thereby. 

If  a  mere  ministerial  officer  executes  any  proc- 
ess, upon  the  face  of  which  it  appears  that 
the  court  which  issued  it  had  not  jurisdiction 
of  the  subject-matter  or  of  the  person  against 
whom  it  is  directed,  such  process  will  afford 
him  no  protection  for  acts  done  under  it. 

If  the  subject-matter  of  a  suit  is  within  the 
jurisdiction  of  a  court,  but  there  is  a  want  of 
jurisdiction  as  to  the  person  or  place,  the  offi- 
cer who  executes  process  issued  in  such  suit  is 
no  trespasser,  unless  the  want  of  jurisdiction 
appears  by  such  process.  Bull.  IT.  P.,  83; 
Willes,  32,  and  cases  cited  by  Ld.  Ch.J.  Willes. 

I  am,  therefore,  of  opinion  that  the  execu- 
tion issued  by  the  justice  to  the  defendant,  it 
being  on  proceedings  over  the  subject-matter 
of  which  he  had  jurisdiction,  and  the  execu- 
tion, not  showing  on  its  face  that  'he  had  not 
jurisdiction  of  the  plaintiff's  person,  was  a  pro- 
tection to  the  defendant  for  the  ministerial  acts 
done  by  him  in  virtue  of  that  process. 

Judgment  on  demurrer  for  the  defendant,  with 
leave  to  the  plaintiff  to  amend  his  replication  on 
payment  of  costs. 

Cited  in— 6  Wend.,  369,  442 :  7  Wend.,  93;  9  Wend., 
36;  11  Wend.,  95;  12  Wend.,  97,  147,  499;  13  Wend., 
384 ;  16  Wend.,  35,  518,  566 :  23  Wend.,  286 ;  1  Hill,285 ; 
1  Den.,  146 ;  2  Den.,  86 ;  3  Barb.  Ch.,  190;  2  N.  Y.,  477, 
521 ;  5  N.  Y..  381 ;  28  N.  Y.,  665  ;  29  N.  Y.,  113 ;  50  N. 
Y.,  »» ;  53  N.  Y.,  54  :  54  N.  Y.,  157  ;  58  N.  Y.,  407  :  73 
N.  Y.,  35  ;  32  Am.  Rep.,  314  (76  N.Y.,  323);  1  Keyes,  515; 
2Lans.,  75 ;  4  Hun,  344, 730, 789 ;  7  Hun,  91 ;  11  Hun,  253 ; 
1  Barb.,  555 ;  2  Barb.,  326 ;  3  Barb.,  19,  499  ;  5  Barb..  276, 
611 ;  10  Barb.,  299 ;  15  Barb.,  48 ;  16  Barb..  269  ;  20  Barb., 
166,  361 ;  27  Barb.,  36 ;  30  Barb.,  618 ;  38  Barb.,  65 ;  45 
Barb.,  393;  55  Barb.,  397;  6  How.  Pr.,  75;  23  How. 
Pr.,  459;  2  Sand..  511;  2  Duer,  382:  4  Bos.,  652;  43 
Super.,  231 ;  2  Hilt.,  284 ;  8  Daly,  268  ;  4  Leg.  Obs.,  54 ; 
12  Leg.  Obs.,  11 ;  3  Co.  R.,  54. 

See— 2  Abb.  U.  S.,  101 ;  14  Wall.,  617 ;  2  Curt.,  156 ;  5 
McLean,  268  :  104  U.  S.,  238 ;  96  Pa.  St.,  36 ;  22  Minn., 
486  ;  35  Mo.,  481 ;  81  111.,  329 ;  10  Kan.,  73 ;  75  Ind.,  103; 
16  Mich.,  233  ;  33  Mich.,  31. 32 ;  44  Mich.,361 ;  102  Mass., 
423 ;  40  Am.  Dec.,  47,  48  a  Doug.,  199) ;  14  Am.  Rep,, 
574  (61  Me.,  426). 

BARRETTO  «.  SNOWDEN. 

Usury — Compensation    of  Borrower's   Agent — 
Witness — Competency  of  Indorser  as. 

A  note  reserving1  interest,  negotiated  by  a  broker 
or  agent,  who  obtains  the  money  on  the  same  for 
the  maker  from  a  third  person,  is  not  usurious  in 
the  hands  of  the  holder,  although  the  agent  be  the 
payee  of  the  note  and  receives  12J^  per  cent,  for  the 
negotiation,  no  part  of  such  sum  being  paid  or 
agreed  to  be  paid  to  the  person  advancing  the 
money. 

An  indorser  not  shown  to  have  been  made  liable 
by  notice  of  the  dishonor  of  a  note,  and  not  called 
to  prove  the  genuineness  of  the  note,  is  a  compe- 
tent witness,  in  an  action  by  the  indorsee  against 
the  maker,  to  show  that  the  note  is  not  usurious. 

It  seems  that  he  would  be  a  competent  witness  for 
such  purpose,  although  he  had  been  fixed  by  notice 
of  the  non-payment  of  the  note. 
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,  531, 532 ;  2  Camp.,  232 ;  Peake, 
'  'A         &  R-.  232  ;  3  Mass.,  225 ;  1  Mass.,  73 
16  Johns.,  201 ;  20  Johns.,  285 ;  15  Johns.,  240. 

THIS  was  an  action  of  assumpsit  by  the  in- 
dorsee against  the  maker  of  a  promissory 
note  for  $1,333.33;  the  signatures  *of  [*182 
the  maker  and  indorser  were  admitted  The 
defendant  proved  that  he  applied  to  Samuel 
Corp,  the  payee  of  the  note,  for  the  loan  of  a 
sum  of  money,  who  agreed  to  make  the  same; 
that  he  made  and  delivered  to  Corp  three  sev- 
eral notes  of  $1,333.33  each,  payable  in  12 
months  with  interest,  and  agreed  to  give  him 
a  bonus  of  $500  for  the  loan  of  the  money;  that 
he  also  procured  a  mortgage  to  be  executed  by 
his  daughter  to  secure  the  payment  of  the 
notes,  which  at  the  request  of  Corp  was  made 
payable  to  one  Goold  Hoyt.  After  the  papers 
were  executed,  Corp  paid  to  an  agent  of  the 
defendant,  $3,500.  The  note  in  question  was 
one  of  the  three  notes  delivered  to  Corp. 

The  plaintiff  offered  Corp  as  a  witness  to 
prove  that  the  transaction  was  not  usurious; 
he  was  objected  to  as  interested,  but  admitted 
by  the  circuit  judge.  He  testified  that  he  was 
employed  by  the  defendant  to  procure  a  loan 
of  $3,000  upon  the  mortgage  of  a  farm,  to  be 
executed  by  the  defendant's  daughter;  that  he 
made  the  attempt  but  failed;  that  he  then  told 
the  defendant  that  by  an  application  to  some 
of  his  friends,  stating  that  the  obtaining  the 
loan  would  be  of  great  benefit  to  him,  as  it 
would  enable  the  defendant  to  retain  his  in- 
fluence in  a  coal  company  (to  satisfy  subscrip- 
tions for  stock  in  which  the  money  was  want- 
ed), whereby  he,  the  witness,  might  obtain  the 
appointment  of  secretary,  that  he  might  in- 
duce them  to  advance  the  sum  required  or  even 
a  larger  sum,  provided  the  security  proposed 
should  be  satisfactory.  That  he,  accordingly, 
applied  to  the  plaintiff,  Goold  Hoyt  and  anoth- 
er person,  who  agreed  to  advance  the  sum  of 
$4,000  on  each  receiving  the  note  of  the  de- 
fendant for  $1,333.33  and  the  mortgage  of  the 
defendant's  daughter  as  security.  That  having 
effected  the  negotiation  thus  far,  he  informed 
the  defendant,  who  made  his  three  several 
notes  for  $1,333.33,  payable  to  the  witness, 
and  procured  the  mortgage  to  be  executed  by 
his  daughter.  That  he,  the  witness,  delivered 
to  each  of  the  said  three  persons  one  of  the 
notes,  and  to  Goold  Hoyt,  the  mortgage,  and 
received  the  sum  of  $4,000.  On  going  to  the 
defendant  to  pay  him  the  amount,  he  expressed 
great  gratification  at  his  success,  and  offered 
him  $500  for  his  services;  he  expressed  his  sat- 
isfaction with  *the  proposal  and  ac-  [*183 
cordingly  paid  over  to  the  defendant  $3,500. 
He  further  testified  that  he  had  not  the  means 
to  advance  any  money,  and  acted  merely  as 


NOTE.— Usury — Commission  to  agents. 

A  compensation  in  the  form  of  a  commission  may 
lye  paid  to  the  agent,  making  the  loan, without  affect- 
ing the  contract  with  usury.  Coster  v.  Dilworth,  8 
Cow..  299 ;  Chatham  Bank  v.  Betts,  9  Bosw.,  552,  aff'd. 
37  N.  Y.,  356 ;  North  v.  Sergeant.  33  Barb.,  350 ;  S.  C., 
20  How.  Pr.,  519 ;  Condit  v.  Baldwin,  21  N.  Y.,  219 ; 
Farmers  &c.  Co.  v.  Clowes,  3  N.  Y.,  470 ;  S.  C.,  4 
Edw.,  575 ;  S.  C.,  8  N.  Y.  Leg.  Obs.,  249  ;  Bell  v.  Day, 
32  N.  Y.,  165;  Moore  v.  Bogart,  19  Hun,  227;  Van 
Wyck  v.  Waters,  81  N.  Y,,  352 ;  Mathews  v.  Coe,  70 
N.  Y.,  239;  Smith  v.  Wolf,  55  Iowa,  555;  Wyliss  v. 
Ault,  46  Iowa,  46;  Ballinger  v.  Bowland,  87  111.,  513 ; 
Eddy  v.  Badger,  8  Bis.,  238 ;  Dunham  v.  Gould,  16 
Johns.,  367,  note ;  Carstairs  v.  Stein,  4  M.  b  S.,  192 ; 
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Ex  p.  Jones,  17  Ves.,  332.  But  see,  Payne  v.  New- 
comb,  100  111.,  611. 

If  the  lender  receives  any  part  of  the  commission, 
the  contract  is  usurious.  See  authorities  above 
cited.  Berlin  v.  Mapes,  38  How.  Pr.,  288  ;  Reed  v. 
Smith.  9  Cow.,  647 ;  North  v.  Sergeant.  33  Barb.,  350 ; 
Phillips  v.  MacKellar,  12  Wk.  Dig.,  521 ;  Wintermute 
v.  Patchin,  54  N.  Y.,  647. 

A  party  assuming  a  usurious  mortgage  cannot  set 
up  usury.  Cramer  v.  Lepper,  26  Ohio,  St.,  59 ;  Green 
v.  Kemp,  13  Mass.,  515 ;  Shuf elt  v.  Shufelt,  9  Paige, 
137 ;  Morris  v.  Floyd,  5  Barb.,  130. 

For  general  discussion  of  usury,  see  Powell  v. 
Waters,  8  Cow.,  669,  note,  and  other  notes  there  cited. 
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agent  in  the  business;  that  the  plaintiff  re- 
ceived no  part  of  the  money  received  by  him, 
and  that  it  was  not  until  after  the  money  was 
obtained  by  him  that  the  arrangement  was 
made  as  the  payment  of  the  $500.  On  his 
cross-examination  he  stated  that  the  sum  of 
$4,000  was  raised  by  obtaining  his  own  notes 
indorsed  by  his  three  friends  to  be  discounted 
at  a  bank,  each  indorsing  to  the  amount  of  one 
third  of  that  sum;  the  notes  were  discounted 
by  the  bank  on  the  responsibility  of  the  in- 
dorsers,  have  been  renewed  from  time  to  time 
and  are  still  running  in  discount.  The  arrange- 
ment as  to  the  $500  was  made  about  the  time 
the  notes  were  discounted ;  the  witness  thought 
he  might  not  have  delivered  the  defendant's 
note  to  the  plaintiff  until  after  the  payment  of 
the  $3,500,  but  was  certain  he  had  promised 
to  deliver  it,  and  did  deliver  it  about  the 
time. 

The  judge  charged  the  jury  that  if  they  be- 
lieved Corp  they  ought  to  find  for  the  plaint- 
iff, as  according  to  his  testimony  there  was  no 
usury  in  the  transaction,  and  he  was  the  mere 
agent  or  broker  of  the  defendant,  for  the  pur- 
pose of  raising  the  money  upon  the  securities 
furnished.  The  jury  found  for  the  plaintiff, 
and  a  motion  was  made  to  set  aside  the  verdict. 

Mr.  J.  Smith,  for  defendant.  The  note  is 
void  for  usury.  Corp  was  the  lender  of  the 
money  ;  the  plaintiff  and  the  others  who  ena- 
bled him  by  their  indorsement  to  raise  the 
funds  to  lend  to  the  defendant,  and  by  means 
thereof  to  obtain  the  bonus  of  $500,  were  not 
the  lenders  of  the  money;  they  advanced  noth- 
ing, and  received  nothing  ;  it  is  a  mere  device 
to  evade  the  statute.  Corp,  stating  that  he 
acted  only  as  a  broker,  does  not  make  him 
such.  If  the  plaintiff  recovers,  what  applica- 
tion will  be  made  of  the  money  ?  To  pay 
Corp's  note  at  the  bank.  If  not  so  applied,  the 
plaintiff  will  be  liable  to  him  in  an  action  for 
money  had  and  received.  This  case  is  not  like 
those  of  DagnaU  v.  Wigley,  11  East,  42,  and 
Coster  v.  DUworth,  8  Cow.,  299,  where  it  was 
184*]  clearly  shown  *that  the  person  nego- 
tiating the  loan  acted  merely  as  broker,  his 
name  not  being  on  the  paper  as  a  party.  At  all 
events,  as  indorser  he  was  not  a  competent  wit- 
ness. 15  Johns.,  240  ;  16  Id.,  200. 

Mr.  H.  Maxwell,  for  plaintiff.  Corp  was 
a  mere  agent  in  this  transaction.  He  had  no 
money  to  lend.  The  funds  were  obtained  from 
the  bank  upon  the  responsibility  of  the  plaint- 
iff and  the  other  lenders  of  the  money,  and  as 
security  of  the  payment  of  the  money  thus  ad- 
vanced by  them,  they  held  the  notes  and  the 
mortgage.  They  received  no  part  of  the  pre- 
mium paid  to  Corp,  and  are  bonafide  holders 
of  the  securities.  What  was  paid  to  Corp  was 
a  gratuity,  and  formed  no  part  of  the  original 
agreement  for  a  loan.  On  the  securities  given 
by  the  defendant,  Corp  engaged  to  obtain  $4,- 
000,  and  did  obtain  it,  and  the  defendant  vol- 
untarily gave  him  $500  for  his  services.  The 
fact  of  his  name  being  on  the  paper  does  not 
change  the  character  in  which  he  acted,  not- 
withstanding what  is  said  in  11  East,  42.  The 
question  is  whether  he  acted  as  broker  or  not ; 
if  he  did,  the  notes  are  not  usurious,  as  decid- 
ed by  that  case  and  by  the  case  in  8  Cow. ,  299. 
His  being  an  indorser  did  not  render  him  an 
incompetent  witness. 
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By  (he  Court,  Savage,  Ch.  J.  This  case 
presents  two  questions  :  1st.  Was  Corp  a  com- 
petent witness  1  2d.  Was  the  transaction  usu- 
rious ? 

1st.  The  indorser  is  a  competent  witness,  un- 
less excluded  on  the  ground  of  interest.  The 
interest  to  exclude  a  witness  must  be  direct 
and  certain  ;  or,  the  verdict  must  be  evidence 
for  or  against  him.  It  is  stated  to  be  the  rule 
in  England,  that  in  an  action  by  the  indorsee 
against  the  drawee  of  a  bill  a  prior  indorser  is 
a  competent  witness  for  the  plaintiff  or  defend- 
ant. Chit.  Bills,  531,  532,  and  cases  cited.  This 
was  so  decided  by  L.  Ellenborough,  in  Stevens 
v.  Lynch,  2  Camp.,  232.  It  was  contended  that 
the  indorser  was  interested  to  support  the  ac- 
tion— as,  if  the  plaintiff  succeeded,  the  bill 
would  be  extinguished  ;  but  if  he  failed,  he 
might  still  sue  the  first  indorser.  This  was 
answered  by  saying  that  it  did  not  appear  that 
an  action  could  be  maintained  *against  [*185 
the  indorser  ;  there  was  no  direct  evidence  of 
the  dishonor  of  the  bill,  and  the  witness  was 
offered  to  prove  a  promise.  The  witness  was 
admitted,  Ld.  Ellenborough  saying  that  the  in- 
dorser had  not  such  a  direct  interest  as  to  ren- 
der him  incompetent. 

Humphrey  v.  Moxom,  Peake,  N.  P.,  52,  was 
an  action  by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor.  The  drawer  was  called 
as  a  witness  ;  it  appeared  that  notice  had  been 
given  to  him  the  day  after  the  bill  became  due 
of  its  having  been  dishonored.  Ld.  Kenyon 
was  inclined  to  think  the  objection  to  his  com 
petency  good,  because,  by  proving  the  bill 
paid,  he  would  eventually  discharge  himself  ; 
but  doubting  whether  the  notice  was  in  season, 
the  witness  was  received  subject  to  the  opin- 
ion of  the  court ;  but  I  do  not  find  that  any 
motion  was  made  for  a  new  trial. 

In  the  case  ofJuniata  Bankv.  Brown,  5  Serg. 
&  R.,  232,  the  Supreme  Court  of  Pa.,  held  an 
indorser  admissible  ;  but  they  put  it  on  the 
ground  that  as  indorser  he  was  discharged. 

Rice  v.  Stearns,  3  Mass.,  225,  was  an  action 
on  an  indorsed  note.  The  indorser  had  ordered 
the  note  to  be  paid  to  the  plaintiff  at  his  own 
risk.  Parsons,  Ch.J.,  says:  "If,  notwithstand- 
ing this  stipulation,  the  indorser  is  answerable 
if  the  maker  do  not  pay  the  note,  then  the  wit- 
ness (the  indorser)  is  interested,  and  ought  not 
to  have  been  sworn."  The  court,  however,  held 
that  he  was  not  liable  upon  this  special  in- 
dorsement and,  therefore,  a  competent  witness. 
The  same  point  had  been  so  decided  by  that 
court  in  Barnes  v.  Ball,  1  Mass. ,  73. 

In  our  own  reports,  there  is  but  little  to  be 
found  on  the  point.  In  Herrick  v.  Whitney,  15 
Johns. ,  240,  the  payee  of  a  note  payable  to  bear- 
er was  admitted  as  a  witness  for  the  plaintiff  to 
prove  the  execution  of  the  note,  and  testified 
that  he  had  no  interest,  having  transferred  the 
note  to  one  Cummings  at  his  risk  as  to  the  solv- 
ency of  the  maker;  but  the  court  said  the  wit- 
ness was  responsible  upon  an  implied  warranty 
that  the  note  was  not  forged.  He,  therefore, 
had  a  direct  interest  in  establishing  the  fact 
which  he  was  called  to  prove;  *for  by  [*186 
obtaining  a  verdict  for  the  plaintiff  on  the  plea 
of  non  assumpsit,  he  protected  himself  against 
his  own  warranty.  The  case  of  Shaver  v.  Ehle, 
16  Johns.,  201,  is  not  distinguishable  from  the 
preceding  case,  and  was  decided  on  the  same 
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principle.  In  TuthiU  v.  Davis,  20  Johns.,  285, 
the  indorser  was  introduced  by  the  defendant 
to  prove  usury,  and  the  court  say  he  was  prop- 
erly admitted.  These  cases  no  not  touch  the 
question  of  interest.  Ld.  Kenyon  and  Ld.  El- 
lenborough  both  seem  to  admit  that  if  the  in- 
dorser had  become  legally  fixed  with  the  de- 
mand, he  would  be  interested  ;  and  the  Su- 
preme Court  of  Pa.  and  Mass,  assume  that  fact, 
and  say  he  is  incompetent  because  liable  to  pay 
the  note. 

If  we  apply  the  rule  that  an  interest  to  dis- 
qualify a  witness  must  be  direct  and  certain, 
then,  according  to  the  cases  above  referred  to, 
to  exclude  an  indorser  it  should  be  shown  that 
he  had  become  liable  by  having  received  due 
notice  of  the  dishonor  of  the  note.  No  evi- 
dence of  that  kind  was  offered  ;  and  the  note 
being  admitted,  the  witness  was  not  offered  to 
prove  the  note,  and  thus  discharge  himself 
from  his  warranty  of  the  genuineness  of  the 
note.  There  was  not  enough  shown,  therefore, 
to  exclude  the  witness.  Perhaps  it  might  be 
doubted  whether  the  witness  ought  to  be  ex- 
cluded, even  if  his  liability  as  indorser  had  not 
been  shown  ;  for,  by  fixing  the  debt  upon  the 
defendant,  he  does  not  discharge  himself;  if  he 
is  liable,  the  plaintiff  may  prosecute  him  as 
well  as  the  defendant,  and  prefer  to  take  exe- 
cution against  him  ;  or  the  maker  may  be  in- 
solvent ;  so  that  his  interest  would  be  contin- 
gent. It  is  useless,  however,  to  speculate  on 
that  point ;  enough  was  not  shown  in  this  case 
to  establish  the  interest  of  the  witness.  He  was, 
therefore,  competent. 

By  the  testimony  of  Corp,  it  appears  that  he 
was  the  mere  agent  or  broker  of  the  defend- 
ant ;  that  he  was  not,  in  fact,  a  party  to  the 
loan  ;  and  that  what  is  complained  of  as  usury 
was  a  gratuity.  There  was  no  corrupt  agree- 
ment between  the  plaintiff  and  the  defendant. 
In  the  language  of  Le  Blanc,  J.,  in  Dagnallv. 
Wigley,  11  East,  45,  if  Corp  had  agreed  to  ad- 
vance the  money,  that  would  have  been  a  dif- 
187*]  ferent  *matter  ;  but  here  he  advanced 
nothing,  and  the  person  who  did  advance  the 
money  received  no  more  than  legal  interest. 
Corp  swears  that  the  notes  on  which  the  money 
was  raised  were  discounted  on  the  responsibil- 
ity of  the  indorsers;  and  that  he  acted  through- 
out as  the  agent  for  the  defendant. 

On  this  statement  of  facts,  the  judge's  charge 
was  correct,  when  he  said  the  verdict  should 
be  for  the  plaintiff  if  the  jury  believed  the  tes- 
timony of  Corp.  Upon  his  testimony,  the  case 
is  substantially  like  that  of  Coster  v.  Dilworfh, 
8  Cow.,  300. 

New  trial  denied. 

Cited  in-17  Wend.,  97 ;  21  Wend.,  106  ;  5  Hill,  477 ; 
Hoffm.,  488  ;  45  Barb.,  432 ;  1  Leg.  Obs.,  108. 


LA  FARGE  v.  RICKERT. 

Contract  to  Deliver  Goods — Place  of  Delivery — 
Parol  Evidence — Obligation  of  Surety. 

Where  a  landlord  distrained  the  goods  of  his  ten- 
ant and  then  agreed  to  accept  certain  articles  of 
property  in  payment  of  his  rent,  and  agreed  to  leave 
the  same  in  the  possession  of  the  tenant  on  his  pro- 
curing a  person  to  become  bound  to  deliver  the 
property  by  a  certain  day  or  pay  a  specified  sum,  and 
.a  surety  was  accordingly  procured,  such  surety  was 
held  to  be  absolutely  bound  for  the  performance  of 

WEND.  5.  N.  Y.  R.,  10. 


the  contract,  and  not  entitled  to  be  considered  as  a 
naked  bailee. 

Where  a  party  contracts  to  deliver  portable  arti- 
cles of  property  on  or  before  a  certain  day,  and  no 
place  is  specified  for  the  delivery,  the  law  fixes  the 
place  of  delivery  ;  and  parol  evidence  of  an  agree- 
ment at  or  about  the  time  of  the  making  of  the  con- 
tract, designating  the  place  of  delivery,  ia  inad- 
missible. 

Citations— Co.  Litt.,  210,  b  ;  Cro.  Eliz.,  48 ;  8  Johns  . 
372,474;  4  Cow.,  452;  5  Cow.,  516;  4  Wend.,  313.  377, 
379;  Chipman  Contr.,  25-29;  2  Kent  Com.,  400;  1 
Conn.,  255 ;  5  Conn.,  76 ;  16  Mass.,  453. 

"P  RROR  from  the  Jefferson  C.  P.  La  Farge, 
JU  bv  his  agent  M'Nitt,  Sep.  27  1827,  dis- 
trained certain  property  of  C.  Carpenter,  his 
tenant,  for  rent.  After  the  distress  was  made, 
the  agent  agreed  to  buy  of  Carpenter  sufficient 
property,  at  the  appraisal  of  a  third  person,  to 
satisfy  the  rent ;  certain  property  was  accord- 
ingly appraised,  and  the  agent  then  agreed  to 
leave  the  same  in  the  possession  of  Carpenter, 
if  the  latter  would  procure  the  defendant  to 
agree  to  deliver  it  or  pay  the  amount,  on  Feb. 

1  following.     The  defendant  consented  to  do 
so,  and  signed  a  memorandum  in  writing  in 
these  words  ;  "Received  of  J.  H.  M'Nitt  for 
John  La  Farge  one  pair  of  bulls  $12,  one  ditto 
steers  *$8,   one  heifer   $3.50,  eleven   [*188 
sheep  $11,  one  mow  wheat  $15,  one  ditto  rye 
$11.10,    one  ditto  oats  $6.40,  one  ditto  hay 
$9.63,  all  of  which  I  promise  to  deliver  to  said 
John  La  Farge  on  or  before  the  1st  day  of  Feb- 
ruary next,  or  pay  said  La  Farge  the  sum  of 
$76.63."     On  this  instrument  the  plaintiff  de- 
clared and  sought  to  recover.     The  defendant 
proved  that  at  the  time  of  the  giving  of  the  in- 
strument declared  on,  or  immediately  before 
or  after  it  was  given,  the  property  specified  in 
the  same  then  being  on  the  premises  of  Car- 
penter, it  was  agreed  by  the  agent  of  the  plaint- 
iff that  if  previous  to  Feb.  1,  the  defendant 
wished  to  deliver  it  to  the  plaintiff,  the  latter, 
on  receiving  notice,  would  attend  at  Carpen- 
ter's to  receive  it ;  and  that  he,  the  defendant, 
Feb.  1,  at  the  farm  of  Carpenter,  made  a  ten- 
der of  the  property  specified  in  the  instrument 
to  the  plaintiff,  who  was  not  present,  in  satis- 
faction of  his  engagement ;  that  all  the  prop- 
erty specified  in  the  instrument  was  there,  ex- 
cept 2  sheep,  one  of  which  had  died  and  an- 
other run  away,  and  excepting  one  third  of  the 
oats,  4  or  5  bushels  of  wheat  and  500  or  600 
weight  of  hay.     All  the  evidence  relative  to 
the  transaction,  except  the  mere  making  of  the 
instrument,  was  objected  to  by  the  plaintiff, 
but  received  by  the  court.     The  jury,  under 
the  charge  of  the  court,  which  also  was  ob- 
jected to,  found  a  verdict  for  the  defendant, 
on  which  judgment  was  entered;  and  the  plaint- 
iff sued  out  a  writ  of  error. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 
No  place  being  specified  in  the  instrument  for 
the  delivery  of  the  property,  it  was  the  duty 
of  the  defendant  to  deliver  it  to  the  plaintiff  at 
such  place  as  he,  on  application  for  that  pur- 
pose, should  appoint.  Chipm.  Cont.,  24,  25; 

2  Kent  Com.,  398  ;  Co.  Litt.,  210  b.  Evidence, 
therefore,  going  to  show  that  at  or  immediate- 
ly before  the  making  of  the  instrument  a  place 
for  delivery  was  agreed  upon,  was  inadmissi- 
ble, as  its  effect  was  to  vary  the  legal  construc- 
tion of  the  instrument. 

Mr.   S.  Stevens,  for  defendant  in  error. 

The  property  consisting  of  ponderous  articles, 

the  place  of  delivery  was  the  place  where  it 
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•was  received,  under  the  circumstances  of  this 
189*]  case.  *16  Johns.,  222  ;  8  Id.,  474.  The 
evidence  was  admissible  and  proper  to  show 
the  nature  of  the  agreement  between  the  par- 
ties, 1  Wend.,  191,  and  the  tender  was  a  good 
and  perfect  defense  to  the  action,  at  least  for 
as  much  of  the  property  as  was  offered  to  be 
delivered  up.  The  defendant  was  a  naked 
bailee,  and  liable  only  for  gross  neglect ;  he 
was  not  answerable  for  the  tortious  acts  of 
others,  and  there  being  no  evidence  of  negli- 
gence, the  verdict  was  right.  7  Cow.,  278; 
Bac.  Abr.,  tit.  Assumpait,  G  ;  Pow.  Cont., 
248,  249 ;  2  Ld.  Raym.,  912,  915  ;  2  Esp.  N. 
P.,  245 ;  Wh.  Selw.",  804,  n.  7 ;  1  Esp.,  N.  P., 
817  ;  Cowp.,  139,  n.;  2  Com.  Cont.,  388,  389  ; 
Com.  Dig.,  tit.  Action  on  the  Case  for  Mis- 
feasance, A,  4 ;  Jones,  Bailm.,  5,  11,  12,  17, 
139,  140.  If  the  plaintiff  was  entitled  to  re- 
cover for  such  of  the  property  as  was  not  ten- 
dered, the  court  will  not  for  that  cause  reverse 
the  judgment,  on  the  same  principle  that  un- 
der similar  circumstances  they  would  not  grant 
a  new  trial,  as  the  recovery  on  that  account 
must  necessarily  be  trifling  and  not  sufficient 
to  carry  costs.  1  Johns.  Cas.,  255  ;  3  Johns., 
239.  528  ;  5  Id.,  137  ;  6  Id.,  270.  At  all  events, 
if  the  court  should  direct  a  venire  de  novo,  the 
costs  ought  to  abide  the  event  of  the  suit. 

By  the  Court,  Sutherland,  J.  The  court 
below  erred  in  admitting  the  parol  evidence 
which  was  given  of  an  agreement  between  the 
parties,  made  at  or  before  the  execution  of  the 
written  contract  between  them,  as  to  the  place 
at  which  the  articles  mentioned  in  the  receipt 
of  the  defendant  were  to  be  delivered  by  him. 

If  the  articles  to  be  delivered  by  the  defend- 
ant are  to  be  considered  of  a  portable  kind, 
then,  by  the  established  legal  construction  of 
such  a  contract,  he  was  bound  to  deliver  them 
at  the  residence  of  the  plaintiff.  If  they  are 
ponderous  articles,  then  the  plaintiff  had  a  right 
to  appoint  the  place  of  delivery,  and  it  was  the 
business  of  the  defendant  to  seek  him  before 
the  day  and  ascertain  the  place.  This  is  the 
rule  laid  down  by  Ld.  Coke,  Co.  Litt.,  210  b. 
He  says  :  "  If  the  condition  of  a  bond  be  to 
deliver  20  quarters  of  wheat  or  20  loads  of 
timber,  the  obligor  is  not  bound  to  carry  the 
19O*]  *same  about  and  seek  the  obligee  ;  but 
the  obligor  must  go  before  the  day  to  the  obli- 
gee to  know  where  he  will  appoint  to  receive 
it,  and  there  it  must  be  delivered."  Cro.  Eliz., 
48.  This  rule  has  been  repeatedly  recognized 
in  this  court.  It  was  expressly  admitted  to  be 
the  rule  in  Slingerland  v.  Morse,  8  Johns.,  474; 
in  Barns  v.  Graham,  4  Cow. ,  452  ;  in  Lobdell 
v.  Hopkins,  5  Id.,  516  ;  and  in  the  very  recent 
cases  of  Lush  v.  Druse,  4  Wend.,  313,  and 
Goodwin  v.  Holbrook,  4  Wend.,  877. 

Mr.  Chipman,  in  his  Treatise  on  Contracts, 
pp.  25-29,  considers  thfe  the  established  rule. 
He  says :  "  If  a  note  of  hand  be  given  for  cat- 
tle, grain,  or  other  portable  articles,  and  no 
place  of  payment  be  designated  in  the  note,  the 
creditor's  residence  is  the  place  of  payment." 
This  rule  has  its  qualifications  ;  as  where  a 
note  is  payable  on  demand  in  the  articles  of  his 
trade,  by  a  merchant  or  manufacturer,  the 
store  of  the  merchant  or  the  shop  of  the  trades- 
man is  the  place  where  payment  must  be  de- 
manded and  delivery  may  be  made;  and  a  note 
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payable  in  farm  produce  on  demand,  should 
be  demanded  and  is  payable  at  the  farm  of  the 
debtor;  4  Wend.,  379;  5  Cow.,  516  ;  2  Kent 
Com.,  400  ;  and  the  doctrine  is  also  subject  to- 
another  qualification,  that  the  creditor  cannot 
appoint  an  unreasonable  place,  and  one  so  re- 
mote from  the  debtor  that  the  expense  of  trans- 
portation might  exceed  the  price  of  the  articles. 

The  written  contract  of  the  parties,  there- 
fore, according  to  the  established  rules  of  con- 
struction, having  settled  their  rights  and  du- 
ties as  to  the  place  at  which  these  articles  were 
to  be  delivered,  it  was  improper  to  admit  parol 
evidence  of  their  declarations  before  or  at  the 
time  of  the  giving  of  the  receipt,  to  show  that 
a  different  place  had  been  agreed  upon.  The 
•written  contract  was  the  only  legal  evidence 
of  the  intentions  of  the  parties  up  to  the  time 
it  was  executed.  All  previous  arrangements 
were  merged  in  that.  A  written  contract  can- 
not be  varied  by  parol ;  and  where  the  legal 
construction  and  effect  of  an  instrument  are 
well  settled,  it  is  varying  the  instrument  to 
show  that  the  parties  intended  something  else, 
as  much  as  it  would  be  to  prove  that  the  terms 
used  were  not  in  accordance  with  the  previous 
agreement. 

*It  follows  also,  from  the  foregoing  [*  1 9 1 
observations,  if  they  are  correct,  that  the  de- 
fendant below  was  not  discharged  by  the  ten- 
der or  delivery  of  the  articles  at  the  farm  of 
Carpenter  ;  that  was  not  the  residence  of  the 
plaintiff,  nor  was  it  a  place  appointed  by  him 
for  the  delivery. 

The  defendant  in  this  case  was  in  no  sense  a 
naked  bailee.  The  property  which  he  re- 
ceived belonged  to  the  plaintiff,  and  his  under- 
taking was  absolute,  either  to  deliver  it  on  a 
specified  day  or  pay  a  specified  sum.  There 
was  a  sufficient  consideration  for  the  promise. 
Where  a  person,  in  the  character  of  bailee 
merely,  undertakes  to  deliver  goods  or  chattels 
on  demand,  he  has  a  right  to  deliver  them  and 
discharge  himself  from  the  obligation  where- 
ever  and  whenever  the  demand  is  made,  either 
at  the  place  where  the  property  is,  or  at  his 
dwelling-house  or  place  of  business.  2  Kent 
Com.,  400;  1  Conn.,  255;  5  Id.,  76  ;  16  Mass., 
453.  The  case  of  Slingerland  v. Morse,  8  Johns., 
474,  is  considered  by  Chancellor  Kent,  2  Kent, 
Com. ,  400,  as  falling  within  this  class  of  cases. 
It  was  also  characterized  by  many  circum- 
stances which  distinguish  it  from  the  case  at 
bar. 

The  decision  of  these  points  disposes  of  the 
whole  case  without  noticing  the  other  particu- 
lars in  which  the  decisions  of  the  court  below 
are  complained  of. 

The  judgment  mmt  be  reversed,  anda  venire  de 
novo  awarded. 

Cited  ln-8N.  Y..  505;  12N.Y..464;  49  N.  Y.,  633; 
8  Barb.,  209;  12  Barb.,  158;  14  Barb.,  621 :  25  How. 
Pr.,  274;  1  Duer,  285;  2  Duer,  294;  10  Bos.,  135;  17 
Mich.,  350 ;  28  Ind.,  507  ;  45  Ind.,  58. 


THE  PEOPLE  v.  HOLMES  ET  AL. 

Officers — Constable's  Bond — May  be  Penal  Bond 
to  People — Debt  in  Name  of  People  Maintain- 
able —  Pleading  —  Evidence  —  New  Trial  — 
Amendment. 

The  security  required  to  be  given  by  a  constable 
before  entering:  on  the  duties  of  his  office  may  be  in 
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the  form  of  a  penal  bond  to  the  people,  though  it 
may  be,  and  it  seems  it  is  preferable  it  should  be,  in 
the  form  of  a  simple  agreement  without  any  penal- 
ty to  pay,  &c. 

An  action  of  debt  in  the  name  of  the  people  may 
be  maintained  on  such  bond,  by  any  person  to  whom 
the  constable  has  become  liable,  although  covenant 
may  be  brought  by  such  person  on  the  condition  of 
the  bond  in  his  own  name. 

Where  to  an  action  of  debt  on  such  bond  the  de- 
fendants pleaded  nan  estfactum,  and  subjoined  a  no- 
tice that  the  plaintiff  in  the  execution,  for  the  neg- 
lect in  the  collection  of  which  the  suit  was  brought, 
192*]  had  bid  in  the  property  *of  the  defendant  at 
a  sale  under  it,  and  had  thus  been  satisfied,  it  was 
held,  that  evidence  of  acts  and  declarations  on  the 
part  of  the  plaintiff  having  a  tendency  to  lull  the 
sureties  of  the  constable  into  security  was  inadmis- 
sible, as  not  coming  within  the  scope  of  the  issue 
presented  by  the  pleadings. 

On  a  motion  for  a  new  trial  on  a  case  made,  a  par- 
ty may  object  to  the  charge  of  the  judge,  although 
no  exception  was  taken  at  the  trial,  especially 
where  he  has  excepted  to  the  introduction  in  evi- 
dence of  the  matter  constituting  the  substance  of 
the  charge. 

Where  a  verdict  is  set  aside  on  the  ground  of  the 
admission  of  evidence  not  warranted  by  the  plead- 
ings, leave  will  be  given  to  amend  on  payment  of 
all  costs  subsequent  to  the  pleading  allowed  to  be 
amended. 

Citations— 2  R.  L.,  126;  2  Wend.,  281. 

THIS  was  an  action  of  debt  tried  at  the  Jef- 
ferson Circuit  in  June,  1829,  before  the 
Hon.  Nathan  Williams,    one  of    the  Circuit 
Judges. 

The  suit  was  commenced  in  Feb.,  1829.  The 
declaration  is  on  a  bond  to  the  people,  in  the 
penal  sum  of  $1,000,  conditioned,  "that  if  the 
above  bounden  Jesse  Holmes,  appointed  a  con- 
stable for  the  Town  of  Brownville,  and  Coun- 
ty of  Jefferson,  shall  pay  to  each  and  every 
person  such  sum  of  money  as  the  said  con- 
stable shall  become  liable  for,  on  account  of  any 
execution  which  shall  be  delivered  to  such  con- 
stable for  collection,  then,"&c.  The  bond  bore 
date  Mar.  8,  1826.  Six  breaches  are  assigned 
in  the  declaration,  the  substance  of  which  is, 
that  Feb.  7,  1827,  J.  Williams  and  H.  H.  Mer- 
rill obtained  a  judgment  before  a  justice  of  the 
peace,  against  L.  Gilson  for  $200.43  damages, 
and  $1.25  cents  costs  on  the  confession  of  Gil- 
son;  that  Feb.  12, 1827,  an  execution  was  issued 
against  the  defendant  in  the  judgment  with 
his  consent,  and  delivered  to  Holmes,  the  con- 
stable, who.  on  various  grounds  set  forth  in 
the  breaches,  it  is  alleged,  had  become  liable 
for  the  moneys  directed  to  be  levied  by  the 
execution.  The  defendants  pleaded  non  est 
factum,  and  subjoined  to  their  plea  a  notice,  in 
substance,  that  on  the  trial  of  the  cause  they 
would  prove  that  by  virtue  of  the  execution 
set  forth  in  the  declaration,  Holmes,  the  con- 
stable, levied  upon  the  goods  and  chattels  of 
the  defendant  in  the  execution,  and  sold  the 
same  at  public  auction,  when  goods  and  chat- 
tels to  the  amount  of  $200.93  were  bid  in  by 
one  Nathan  Rathbone,  as  the  agent  of  the 
plaintiffs  in  the  execution,  who  received  the 
1 93*]  same  in  full  satisfaction  *of  the  execu- 
tion ;  that  after  such  sale  and  purchase,  the 
said  goods  and  chattels  were  left  in  the  posses- 
sion of  the  defendant  in  the  execution,  with 
the  consent  of  the  plaintiffs  ;  and  that  Sep.  1, 
1827,  Gilson  paid  to  Williams  and  Merrill  $300 
on  account  of  the  same.  On  the  trial  of  the 
cause  the  bond  was  produced.  The  defendants 
objected  to  it,  as  an  instrument  not  authorized 
by  law;  which  objection  was  overruled.  The 
plaintiffs  then  gave  in  evidence  a  receipt  of 
WEKD.  5. 


Holmes,  the  constable,  by  which  he  acknowl- 
edged to  have  received  of  Nathan  Rathbone 
$208.04,  in  full  of  certain  property  bought  by 
him  at  vendue  on  a  sale  by  virtue  of  the  exe- 
cution in  favor  of  Williams  and  Merrill  against 
Gilson. 

The  defendants  offered  to  prove  the  facts 
set  forth  in  their  notice;  evidence  of  which  was 
objected  to  as  inadmissible,  on  the  ground  that 
the  notice  not  being  as  definite  and  certain  as 
a  special  plea,  it  could  not  be  received.  The 
objection  was  overruled,  and  the  defendants 
proved  by  Gilson,  the  defendant  in  the  execu- 
tion, that  by  the  desire  of  Williams,  one  of  the 
plaintiffs,  he  requested  Rathbone  to  bid  off  the 
property  for  Williams,  and  that  he  supposed 
at  the  time  that  he  did  so.  Rathbone,  however, 
testified  that  he  did  not  bid  in  the  property  as 
the  agent  of  Williams  and  Merrijl,  but  bought 
it  on  his  own  account;  that  he  had  no  recol- 
lection of  Gilson  speaking  to  him  on  the  sub- 
ject, but  at  all  events,  that  he  neither  accepted 
nor  acted  under  any  agency.  That  at  some 
time  between  6  and  12  months  after  the  sale 
he  had  a  conversation  with  Williams  on  the 
subject  of  the  purchase  made  by  him,  in  which 
Williams  insisted  that  he,  the  witness,  had 
acted  as  his  agent  in  such  purchase  ;  that  he 
would  insist  upon  having  the  property,  and 
that  he  had  received  satisfaction  of"  his  judg- 
ment. He  told  Williams  that  he  had  neither 
accepted  or  acted  under  any  agency.  This 
witness  further  testified  that  Feb.  8,  1828,  he 
paid  Holmes,  the  constable,  the  amount  of  his 
bid,  received  a  bill  of  sale  of  the  property  pur- 
chased by  him  and  transferred  it  to  one  A. 
Walton.  Gilson  further  testified,  that  some 
time  after  the  sale  Williams  told  the  constable 
'  'that  if  the  property  was  bid  off  for  him,  as 
Gilson  had  informed  him,  *he  wanted  [*194: 
a  bill  of  sale  made  out  for  him;"  and  further, 
that  he,  the  witness,  had  told  the  constable 
that  Rathbone  would  bid  off  the  property;  that 
he  had  requested  him  to  do  so;  but  he  did  not 
recollect  that  he  had  said  anything  about  Rath- 
bone's  agency;  that  the  property  was  left  in  his 
possession;  that  under  the  supposition  that  it 
was  bid  off  by  Rathbone  for  Williams  and 
Merrill,  he  had  intended  to  redeem  it,  and  had 
paid  Williams  and  Merrill  $100;  that  the  busi- 
ness remained  in  this  situation  until  he  was  in- 
formed that  the  constable  had  given  a  bill  of 
sale  of  the  property  to  Rathbone  on  his  own 
account,  and  Walton,  the  assignee  of  Rath- 
bone,  commenced  a  suit  for  a  portion  of  the 
property. 

The  defendants,  the  sureties  of  the  constable, 
contending  that  they  had  been  lulled  into  se- 
curity by  the  neglect  of  Williams  and  Merrill 
to  demand  payment  of  their  execution,  and 
their  conduct  in  regard  to  the  agency  of  Rath- 
bone,  offered  to  prove  that  the  constable  was 
insolvent.  To  this  evidence,  the  plaintiffs  ob- 
jected, insisting:  1.  That  it  was  inadmissible 
under  the  general  issue,  and  that  they  had  not 
been  apprised  of  such  defense  in  the  notice 
subjoined  to  the  plea  ;  2.  That  the  agency  of 
Rathbone,  the  substratum  of  the  defense  set  up 
in  the  notice  having  been  disproved,  no  other 
matter  was  admissible  in  defense  under  the 
state  of  the  pleadings;  and  3.  That  the  sureties 
of  the  constable  not  having  severed  in  their 
defense,  but  joined  with  the  constable  in  the 
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Slea  and  notice,  could  not  set  up  a  separate 
efense.  These  several  objections  were  over- 
ruled, and  the  questions  reserved  for  the  opin- 
ion of  the  Supreme  Court.  It  was  then  proved 
that  the  constable  was  insolvent,  but  that  he 
was  equally  so  at  the  date  of  the  bond  on  which 
this  suit  is  brought. 

The  judge  charged  the  jury  that  if  Williams 
and  Merrill  had  treated  Rathbone  as  their 
agent,  and  so  conducted  themselves  in  relation 
to  this  matter  as  to  induce  the  sureties  of  the 
constable  to  believe  that  they,  Williams  and 
Merrill,  were  the  purchasers  of  the  property; 
and  if  they,  the  jury,  believed  that  the  sureties 
of  the  constable  had  been  thus  lulled  into  se- 
curity, and  that  they  neglected  on  that  ac- 
count to  provide  for  their  indemnity,  their  ver- 
dict ought  to  be  for  the  defendants.  The  jury 
found  for  thildefendants  subject  to  the  opin- 
195*]  ion  of  *this  court  on  the  several  ques- 
tions raised  at  the  trial,  and  the  case  stated 
that  the  judgment  should  be  according  to  that 
opinion.  The  jury  also  found  that  Rathbone 
was  not  the  agent  of  Williams  and  Merrill,  in 
the  purchase  of  the  goods  at  vendue.  A  mo- 
tion is  now  made  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 
The  acts  and  declarations  of  Williams  and 
Merrill,  the  plaintiffs  in  the  execution,  rel- 
ative to  the  sale  of  the  property  of  the 
defendant  in  the  execution,  in  satisfaction 
of  their  demand,  were  such  as  warranted 
the  jury  in  finding  a  verdict  exonerating  the 
sureties  of  the  constable  from  their  liability. 
7  Johns.,  337  ;  10  Id.,  597  ;  3  Stark.  Ev.,  1390, 
n.  s.  The  principle  that  the  party  loses  the 
benefit  of  a  defense  he  may  have  by  joining 
with  another  who  has  no  defense,  applies  only 
in  cases  of  torts. 

This  action  cannot  be  maintained, for  though 
in  the  name  of  the  people,itis,confessedly,pros- 
ecuted  for  the  benefit  of  Williams  and  Merrill, 
the  plaintiffs  in  the  execution.  The  action 
should  have  been  in  covenant  on  the  condition 
in  their  names,  and  not  in  debt  on  the  bond,  in 
the  name  of  the  people.  The  people  are  trust- 
ees for  whomsoever  it  may  concern,  but  the 
party  seeking  a  recovery  under  the  bond  itfu8t 
bring  his  action  in  his  own  name.  The  form 
of  the  instrument  given  by  the  constable  and 
his  sureties  is  not  objected  to,  but  the  prose- 
cution of  the  suit  in  the  name  of  the  people,  it 
is  contended,  is  erroneous.  The  parties  here 
seeking  to  recover  had  no  right  to  sue  in  the 
name  of  the  people  ;  they  might  have  sued  in 
their  own  names,  and  it  is  insisted  that  they 
ought  so  to  have  sued.  They  had  no  right  to 
bring  the  action  in  the  name  of  the  people,  for 
by  so  doing  they  might  deprive  all  other  per- 
sons who  had  causes  of  action  against  the  con- 
stable of  the  security  provided  for  them  by 
law.  A  verdict  for  the  defendants  on  the  plea 
of  non  est  factum  might  be  pleaded  in  bar  to 
any  subfequent  suit.  A  judgment  for  the 
plaintiffs  would  be  a  bar  to  any  subsequent 
suit,  for  there  can  be  but  one  recovery  ;  other 
action  depending  would  be  a  good  plea  ;  an  ac- 
knowledgment of  satisfaction  would  forever 
discharge  obligors.  There  are  no  provisions 
196*]  *in  the  statute  under  which  this  bond 
was  executed,  regulating  the  proceedings  in 
suits,  or  prohibiting  common  law  defenses,  as 
where  sheriffs  are  sued  on  their  official  bonds. 
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The  verdict  is  not  subject  to  the  opinion  of 
the  court  generally,  but  only  so  as  to  the  ques- 
tions raised  at  the  trial.  The  evidence  of  the 
acts  and  declarations  of  Williams  and  Merrill 
Were  not  objected  to  ;  the  objection  was  con- 
fined to  the  proof  of  the  insolvency  of  the  con- 
stable, which  was  an  immaterial  fact,  not  even 
noticed  in  the  charge  of  the  court. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs.  On 
the  issue  of  non  est  factum  the  bond  is  proved, 
and  on  the  issue  of  satisfaction  of  the  judg- 
ment the  jury  expressly  find  against  it,  and  yet 
a  general  verdict  is  rendered  for  the  defend- 
ants, under  a  charge  from  the  court  submit- 
ting to  the  jury  matters  not  in  issue  by  the 
pleadings,  although  the  plaintiffs  on  the  trial 
had  objected  to  the  introduction  of  any  proof 
not  warranted  by  the  pleadings.  Such  a  ver- 
dict cannot  be  upholden  ;  on  the  contrary,  the 
whole  case  being  before  the  court,  subject  to 
their  decision,  they  will  render  judgment  for 
the  plaintiffs. 

The  evidence  of  the  insolvency  of  the  con- 
stable, though  in  itself  immaterial,  was  inad- 
missible, and  most  probably  led  to  the  errone- 
ous findingof  the  jury.  The  acts  and  decla- 
rations of  Williams  and  Merrill  could  not  have 
misled  the  sureties  of  the  constable,  and  they 
were  not  entitled  to  be  exonerated  on  that 
ground  from  their  liability.  At  all  events, 
such  defense  was  inadmissible  under  the  plead- 
ings, and  was  objected  to  on  the  trial. 

The  bond  being  for  a  beneficial  and  legal 
purpose,  would  be  held  to  be  good,  though  not 
in  the  terms  prescribed  by  statute.  6Binn., 
296  ;  2  Dall.,  122,  123  ;  2  Ld.  Raym.,  1479  ;  2 
Str.,  745,  1137.  A  constable's  security  in  the 
form  of  a  penal  bond  has  been  adjudged  to  be 
good.  2  Wend.,  281  ;  20  Johns.,  74. 

As  to  the  form  of  the  action.  It  is  not  de- 
nied that  the  parties  beneficially  interested 
might  have  brought  covenant  in  their  own 
names  on  the  condition,  but  they  were  not 
bound  to  do  so.  What  objection  can  there  be 
to  several  suits  at  the  same  time  on  the  same 
instrument  ?  Such  was  the  intent  *of  [*197 
the  Legislature,  and  such  intent  should  be  en- 
forced. To  an  action  ou  such  bond  assigning 
a  liability  of  the  constable  for  not  collecting 
an  execution  in  favor  of  A,  a  recovery  on  the 
same  bond,  where  the  liability  assigned  was 
for  not  collecting  an  execution  in  favor  of  B, 
would  be  no  bar ;  whether  there  had  been  a 
recovery  or  not  for  the  same  cause  of  action 
would  be  tested  by  the  breaches  assigned. 

By  the  Court,  Marcy,  J.  A  question  of 
considerable  importance  in  relation  to  suits 
against  constables  who  have  not  done  their 
duty  on  executions  delivered  to  them  for  col- 
lection, was  raised  on  the  argument. 

A  constable,  before  he  enters  upon  the  duties 
of  his  office,  is  required  to  execute  an  instru- 
ment in  writing  by  which  he  and  his  sureties 
shall  jointly  and  severally  agree  to  pay  to  each 
and  every  person  such  sum  of  money  as  the 
constable  shall  become  liable  to  pay  on  account 
of  any  execution  that  shall  be  delivered  to  him 
for  collection.  2  R.  L.,  126.  The  statute  pre- 
scribes what  shall  be  the  substance  of  the  in- 
strument, but  is  silent  as  to  its  form.  This 
court  decided  as  early  as  1822,  that  a  penal 
bond  to  the  people  would  be  a  compliance  with 
the  statute.  It  has,  however,  been  since  de- 
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cided,  2  Wend.,  281,  that  this  is  not  the  only 
form  of  the  security.  It  may  be,  and  perhaps 
it  would  be,  best  that  it  should  be,  a  simple 
agreement  without  any  penalty,  to  pay  to  any 
person  who  might  be  aggrieved  by  the  consta- 
ble's neglect  of  duty.  But  the  instrument  on 
which  this  action  is  brought  is  in  a  form  which 
has  been  approved  by  this  court. 

Although  it  is  a  bond  given  expressly  to  the 
people,  yet  is  contended  that  a  suit  on  it  can- 
not be  maintained  in  the  name  of  the  people, 
but  that  the  action  should  be  covenant  on  the 
condition  in  the  name  of  the  party  aggrieved. 
Covenant  might,  undoubtedly,  be  maintained 
on  the  bond  ;  but  it  does  not  follow  that  an  ac- 
tion in  the  present  form  cannot  be  sustained. 
It  is  certainly  a  novel  objection  that  a  suit  can- 
not be  maintained  in  the  name  of  a  party  to 
whom  a  bond  is  given.  The  general  principle 
is,  that  no  other  person  than  the  obligee  in  the 
bond  can  be  the  nominal  plaintiff.  The  diffi- 
198*J  culties*that  have  been  suggested  to  this 
form  of  action,  it  is  confessed,  do  not  exist  in 
relation  to  this  suit.  It  is  not  pretended  that 
the  objects  to  be  accomplished  by  this  prose- 
cution cannot  be  as  well  attained  by  the  pres- 
ent form  of  action  as  by  any  other  ;  but  the 
rights  that  others  may  have  under  this  bond, 
it  is  supposed,  may  be  impaired  by  sustaining 
this  action.  When  the  apprended  difficulties 
arise,  it  will  be  time  enough  for  us  to  consider 
how  far  they  are  well  founded,  and  by  what 
means  they  may  be  obviated.  They  cannot  be 
alleged  to  defeat  this  action. 

We  are  now  to  look  into  the  case  for  the  pur- 
pose of  seeing  what  judgment  is  to  be  ren- 
dered. The  verdict  is  subject  to  the  opinion  of 
this  court  on  certain  questions  reserved  in  the 
course  of  the  trial.  The  defendants  offered  to 
prove  the  insolvency  of  the  constable  Holmes, 
with  a  view,  as  the  case  states,  to  exonerate 
the  bail,  who,  as  was  contended,  had  been 
lulled  into  security  by  the  neglect  of  the  plaint- 
iffs in  interest,  and  by  their  conduct  as  to  the 
agency  of  Rathbone.  This  was  objected  to. 
I  do  not  understand  the  objection  to  have  been 
as  narrow  as  is  supposed  by  the  counsel  for  the 
defendants.  He  seems  to  regard  it  as  an  ob- 
jection only  to  the  proof  of  the  simple  fact  of 
the  constable's  insolvency ;  but  the  grounds  of 
the  objection  contained  in  the  case  show  that 
it  was  to  the  kind  of  defense  which  was 
about  to  be  entered  on.  These  grounds  were, 
first,  that  no  notice  of  such  matter  was  given, 
the  plea  of  non  eatfacium  putting  in  issue  noth- 
ing but  the  execution  of  the  bond,  and  the  spe- 
cial notice  alleging  no  such  matter  as  was  of- 
fered to  be  proved,  and  that,  therefore,  the  evi- 
dence was  inadmissible  ;  secondly,  the  agency 
of  Rathbone  not  having  been  proved,  but  on 
the  contrary,  disproved,  that  fact,  being  the 
basis  of  the  defense,  no  other  matter  of  defense 
was  admissible;  and  thirdly,  the  bail,  not  hav- 
ing severed  from  their  principal  in  the  plea  and 
notice,  could  not  avail  themselves  of  a  separate 
defense. 

The  first  two  grounds  of  objection  are  clear- 
ly not  confined  to  the  proof  offered  of  the  in- 
solvency of  the  officer,  but  to  the  kind  of  de- 
fense which  that  evidence  was  intended  to  sup- 
port. The  matter  mentioned  by  the  plaintiff's 
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counsel  is  by  fair  intendment  to  be  considered 
the  particular  defense  offered  *to  be  [*19J> 
Proved ;  that  is  the  alleged  neglect  of  Williams 
and  Merrill,  and  their  conduct  as  to  the  agency 
of  Rathbone.  If  the  objection  extended  to  the 
kind  of  defense  which  the  insolvency  was  in- 
troduced to  support,  and  not  to  the  proof  of 
the  bare  fact  of  insolvency,  and  that  objec- 
tion was  overruled,  the  judge  must  be  under- 
stood as  deciding  that  such  defense  was  avail- 
able to  the  defendants  under  the  pleadings. 
That  such  were  his  views  is  evident  from  his 
charge  ;  for  he  left  it  to  the  jury  to  say  wheth- 
er such  defense  had  not  in  fact  been  made  out 
by  the  defendants.  Nothing  but  the  execution 
of  the  bond,  and  the  purchase  by  Williams 
and  Merrill  through  their  agent  Rathbone  of 
the  goods  of  Gilson,  sold  on  the  execution  in 
their  favor  was  put  in  issue,  and  the  judge 
should  have  confined  the  parties  to  such  issue. 
This  he  did  not  do,  as  I  understand  his  decis- 
ion, but  erred  in  overruling  the  objection 
made  by  the  plaintiff's  counsel  to  any  other 
defense,  and  in  submitting  to  the  jury  a  de- 
fense not  embraced  in  the  issue.  Perhaps  the 
fact  of  the  constable's  insolvency  was  not  le- 
gitimate proof  to  show  that  the  conduct  of 
Williams  and  Merrill  had  been  such  as  to  ex- 
onerate the  bail ;  and  if  the  only  ground  of 
complaint  was  the  improper  introduction  of 
that  single  fact,  we  might  probably  give  effect 
to  the  verdict  as  found. 

It  is  said  that  Williams  and  Merrill  cannot 
now  object  to  the  charge  of  the  judge,  because 
they  took  no  exception  to  it  on  the  trial.  If 
they  had  stood  by  in  perfect  silence  and  heard 
the  judge  submit  to  the  jury  a  matter  of  de- 
fense which  was  excluded  by  the  pleadings,  the 
court  might  not  listen  to  them  on  a  motion  for 
a  new  trial  for  that  cause.  Such,  however,  is 
not  the  predicament  of  these  plaintiffs.  Their 
counsel  having  objected  to  the  defense,  which 
was  not  embraced  in  the  issue  when  it  was  of- 
fered to  be  proved,  and  the  judge  having  ad- 
mitted it,  an  objection  to  the  charge  when  the 
judge  submitted  such  defense  to  the  jury  was 
not  required  to  give  to  the  party  the  right  to 
object  to  the  charge  on  this  motion.  To  have 
complained  of  the  charge  on  the  trial,  would 
have  been  but  a  repetition  of  an  objection  once 
overruled  ;  and  to  have  urged  it  again,  might 
not  have  been  considered  perfectly  respectful 
to  the  judge. 

*The  verdict  is  not,  as  I  conceive,  [*2OO 
wholly  subject  to  the  opinion  of  this  court ;  it 
is  so  only  on  the  several  questions  raised  at  the 
trial.  If  we  decide  any  or  all  of  those  ques- 
tions in  favor  of  the  plaintiffs,  still  we  are  not 
authorized  to  give  judgment  in  their  favor. 
Our  decision  on  these  exceptions  may  do  away 
the  verdict  for  the  defendants  ;  but,  as  I  ap- 
prehend, we  are  without  authority  to  substi- 
tute a  verdict  for  the  plaintiffs.  I  think,  there- 
fore, we  can  only  grant  a  new  trial. 

The  defendants  ask  for  leave  to  amend  their 
pleadings,  so  as  to  let  in  a  defense,  which,  in 
the  present  state  of  the  record,  is  inadmissible. 
I  see  no  objection  to  permitting  this  to  be  done; 
but  it  must  be  on  the  condition  that  they  pay 
all  the  plaintiffs'  costs  since  the  plea  and  notice 
were  put  in. 
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New  trial  granted,  with  leave  to  the  defendants 
to  amend  on  payment  of  costs. 

Cited  in— 9  Wend.,  235 ;  12  Wend.,  140 :  43  N.  Y.,  412; 
8  Barb.,  342 ;  16  Barb.,  330 :  30  Barb.,  652:  33  How.  Pr., 
215;  5  Rob..  265;  1  E.  D.  S.,  374;  Hamp.,  546;  43  Wis.,  81. 


GRANGER 

V. 

THE  HOWARD  INSURANCE  COMPANY 
OF  NEW  YORK. 

Action  on  Policy  of  Insurance  by  Assignee — 
Pleading. 

In  an  action  on  a  policy  of  insurance  against  an 
incorporated  company,  by  the  terms  of  whose  Act 
of  Incorporation  an  assignee  of  the  assured  may 
bring:  an  action  on  the  policy  in  his  own  naine,  if 
the  subject  insured  has  been  transferred  to  him,  it 
is  necessary  that  the  plaintiff  aver  in  his  declaration 
that  he  has  become  the  purchaser  or  assignee  of  the 
subject  insured:  a  general  averment  that  the  plaint- 
iff became  and  was  interested  in  the  buildings  in- 
sured, and  that  the  assured  transferred  all  his  right 
and  interest  in  the  policy  to  the  plaintiff,  is  not  suf- 
ficient. 

Such  general  averment  would  be  sufficient  if  the 
party  iplaintiff  was  authorized,  at  common  law,  to 
maintain  an  action  in  his  own  name. 

Citations— 2  Marsh..  800: 1  Johns.  Ch.,  463;  2  W.  Bl., 
1269 ;  1  East,  104. 

TIEMURRER  to  declaration.  The  declara- 
\J  tion  contains  two  counts:  in  the  first,  it  is 
stated  that  Oct.  16, 1826,  the  defendants  entered 
into  a  policy  of  insurance,  whereby,  for  the 
premium  of  $9.75,  they  engaged  to  insure  one 
John  Van  Velzer  against  loss  or  damage  by 
fire,  to  the  amount  of  $1,300,  upon  two  build- 
ings, to  wit:  $1,200  upon  a  dwelling-house  and 
$100  upon  a  stable  and  wagon-house,  for  the 
20 1*]  *period  of  one  year,  specifying  the 
terms  and  conditions  of  the  insurance  and, 
amongst  others,  that  the  interest  of  the  assured 
was  not  assignable  unless  by  consent  of  the  de- 
fendants manifested  in  writing.  It  is  then 
averred  that  May  22, 1827,the  plaintiff , being  in- 
terested in  the  buildings  so  insured,  the  de- 
fendants caused  their  consent,  manifested  in 
writing,  to  the  assignment  of  the  policy  from 
Van  Velzer  to  the  plaintiff  to  be  indorsed  on 
the  policy,  and  to  be  signed  by  their  secretary, 
and  afterwards,  to  wit:  Aug.  9,  1827, Van  Vel- 
zer,for  value  received, transferred  and  assigned 
to  him  all  his  right  and  interest  in  and  to  the 
policy  of  insurance;  whereof  the  defendants  on, 
&c  ,  at,&c.,had  notice;  that  in  consideration  of 
the  premium  received  and  of  the  assignment 
and  delivery  of  the  policy  to  the  plaintiff,  and 
of  the  undertaking,  on  the  part  of  the  plaintiff, 
to  do  and  perform  all  things  in  the  policy  con- 
tained on  the  part  and  behalf  of  Van  Velzer  to 
be  done  and  performed,  the  defendants  under- 
took and  promised  that  they  would  become  and 
be  insurers  to  the  plaintiff  for  the  said  sum  of 
$1,300  upon  the  said  buildings  for  the  period 
aforesaid;  that  from  the  time  of  the  assignment 
until  the  happening  of  the  loss,  the  plaintiff 
was  interested  in  the  buildings  to  the  amount 
of  $1,300;  that  Oct.  14,  1827,  the  dwelling- 
house  was  consumed  by  fire,  by  which  the 
plaintiff  sustained  a  loss  to  the  full  amount  in- 
sured thereon;  that  due  notice  was  given  to  the 
defendants,  and  all  the  terms  and  conditions 
specified  in  the  policy  complied  with  to  charge 
the  defendants  ;  by  means  whereof,  &c.  The 
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second  count  is  similar  to  the  first,  except  that 
in  it  it  is  averred  that  May  22,  1827,  the  plaint- 
iff became  and  was  interested  in  the  buildings; 
that  thereupon  Van  Velzer  assigned  the  policy 
to  him,  of  which  the  defendants  had  notice, 
and  caused  their  consent  to  the  assignment  to 
be  indorsed  on  the  policy.  The  residue  of  this 
count  is  like  the  first.  The  defendants  demur- 
red to  the  two  counts  separately,  and  assigned 
a  number  of  special  causes  of  demurrer. 

Mr.  B.  F.  Butler,  for  defendants. 

Mr.  J.  Wilkinson,  for  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  1.  [*2O2 
It  is  objected  that  the  counts  do  not  specify 
the  nature  or  extent  of  the  plaintiff's  interest. 
In  2  Marsh.,  682,  it  is  said:  "The  averment  of 
interest  in  the  insured  may  be  either  general  or 
special:  under  a  general  averment  of  interest, 
the  plaintiff  may  give  in  evidence  any  interest 
he  may  have  in  the  thing  insured  ;  but  if  the 
interest  be  averred  specially,  it  must  be  proved 
as  stated.  The  general  averment  is,  therefore, 
in  most  cases  to  be  preferred."  The  counts  in 
this  case  are  in  the  usual  form,  that  the  plaint- 
iff was  interested  in  the  subiect-matter  insured 
to  the  amount  insured  ;  and  was  there  no  ob- 
jection to  the  maintenance  of  the  action  by  the 
plaintiff  in  his  character  of  assignee,  this  point 
would  be  no  bar  to  a  recovery. 

2.  The  want  of  notice  of  the  plaintiff's  inter- 
est is  relied  on.  Notice  is  averred  in  both  counts; 
in  the  first,  it  appears  by  the  written  consent 
of  the  defendants  ;  and  it  seems  to  me  the  de- 
fendants are  estopped  from  saying  they  had  no 
notice  of  the  assignment  from  Van  Velzer  to 
Granger,  when  they  have  given  a  written  con- 
sent to  such  assignment  upon  the  back  of  the 
policy. 

3.  It  is  also  objected  that  the  time  and  man- 
ner of  the  conveyance  should  be  stated.     This 
seems  to  be  already  answered  by  the  quotation 
from  Marshall,  from  which  it  appears  a  gener- 
al averment  of  interest  is  sufficient. 

4.  It  is  further  objected  that  a  sufficient  con- 
sideration is  not  set  forth  for  the  promise  of  the 
defendants  to  the  plaintiff.   The  consideration 
stated  is  the  premium  paid  by  Van  Velzer,  and 
the  subsequent  transfer  by  the  defendants'  con- 
sent of  Van  Velzer's  interest  to  the  plaintiff  ; 
this  is  enough. 

5.  The  important  question  intended  to  be 
presented  is  whether  an  action  can  be  sustained 
in  the  name  of  the  assignee.    At  common  law, 
this  could  not  be  done  in  a  court  of  law, though 
it  might  inequity.     2  Marsh.,  800.     But  there 
the  suit  would  not  be  entertained  unless  it  ap- 
peared that  the  assured  refused  the  use  of  his 
name  for  the  benefit  of  the  assignee.     In  Car- 
ter v.  U.  Ins.  Co.,  1  Johns.  Ch..  463,  the  Chan- 
cellor refused  to  entertain  jurisdiction,  saying 
the  remedy  was  at  law,  ana  the  nominal  plaint- 
iff would  not  be  permitted  to  defeat  the  action. 
The  statute  incorporating  *these  de-  [*2O3 
fendants  expressly  provides  as  follows:  that  in 
case  any  person  insured  by  the  defendants  shall 
sell  and  convey  or  assign  the  subject  insured 
during  the  period  of  time  for  which  it  is  in- 
sured, it  shall  be  lawful  for  such  insured  to  as- 
sign and  deliver  to  the  purchaser  such  policy, 
and  such  assignee  shall  have  all  the  benefit  of 
such  policy,  and  may  bring  a  suit  in  his  own 
name;  provided,  before  any  loss  happens,  no- 
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lice  shall  be  given  of  the  assignment ;  and  the 
<Jefendants,when  notified,  shall  be  at  liberty  to 
retain  a  ratable  proportion  of  the  premium, 
-and  be  exonerated  from  the  risk. 

This  statute  gives  an  action  in  the  name  of 
the  assignee  of  the  policy,  provided  he  has  be- 
come the  purchaser  or  assignee  of  the  subject 
insured  subsequent  to  the  insurance  and  before 
the  loss.  This  being  the  foundation  of  the 
plaintiff's  right  of  action,  he  is  bound  to  show 
that  he  comes  within  the  provisions  of  the  Act. 
It  is  not  any  interest  in  the  subject  insured 
which  authorizes  the  assignment  of  the  policy 
and  the  right  of  action;  the  plaintiff  must  have 
the  whole  interest  insured. 

In  the  case  in  4  Cow.,  13,  the  plaintiff  did  not 
merely  state  that  he  was  interested  in  the  bond, 
but  also  that  he  was  the  owner  thereof.  The 
case  of  Fenner  v.  Mears,  2  W.  Bl.,  1269,  upon 
the  authority  of  which  that  decision  was  made, 
has  been  doubted,  1  East,  104.  Besides,  that 
was  not  an  action  on  the  bond  itself;  this  is  an 
action  upon  the  policy.  A  policy  of  insurance 
is  not  assignable.  The  policies  of  the  defend- 
ants may  be  assigned,  and  an  action  sustained 
upon  them  in  the  name  of  the  assignee;  but  to 
give  the  assignee  such  right  to  prosecute  in  his 
own  name,  the  provisions  of  the  statute  must 
be  complied  with.  The  plaintiff  in  his  decla- 
ration has  failed  to  show  that  he  is  either  pur- 
chaser or  assignee  of  the  subject  insured  and, 
therefore,  cannot  sustain  the  action  in  his  own 
name. 

The  defendants  are  entitled  to  judgment  on  the 
demurrers,  with  leave  to  the  plaintiff  to  amend  on 
payment  of  costs. 

Cited  in-3Hill,  89;  4  Hill,  190;  26  N.  Y.,  424;  20 
Barb.,  341 ;  23  Barb.,  144  ;  45  Barb.,  387  :  1  Abb.  N.  S., 
346:  31  How.  Pr.,  33;  5  Duer,  522;  2  Sand.,  497;  12 
Blatchf .,  104 ;  46  Ind.,  322 ;  32  111.,  242. 
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*SHUTE  v.  DORR. 


Parent  and  Child — Action  for  Services  of  Minor 
Child  Must  be  in  Parent's  Name — Parol  Agree- 
ment— Statute  of  Frauds — Quantum  Meruit. 

A  parent  is  entitled  to  the  earnings  of  his  child, 
toeing  a  minor,  where  there  is  no  agreement,  either 
express  or  implied,  that  payment  may  be  made  to 
the  child ;  and  an  action  for  the  work,  labor  and 
services  of  such  child  in  such  case  must  be  brought 
in  the  name  of  the  parent. 

A  parol  agreement  by  a  parent  that  his  child,  aged 
16,  shall  serve  a  third  person  until  he  arrives  to  the 
age  of  21,  when  his  master  is  to  pay  him  $100,  is  with- 
in the  Statute  of  Frauds ;  but  if  any  services  are 
rendered  under  such  contract,  there  may  be  a  re- 
•covery  for  the  same  upon  a  quantum  meruit. 

So  there  may  be  a  recovery  upon  a  quantum  mer- 
uit, where  services  have  been  rendered  under  such 
-contract,  and  the  contract  has  been  terminated  by 
the  assent  of  the  parties. 

Citations— 7  Cow.,  92,  93 :  8  Cow.,  84  ;  1  R.  L.,  78 
sec.  11:  11  East,  142;  1  Com.  Cont..  87;  11  Johns., 
441 ;  2  Mass.,  115  ;  2  Wend.,  459 ;  5  Johns.,  85,  87  n. ;  12 
Johns., 274;  IT.  R.,133;  1  Bos.  &  P.  (N.  S.),  354;  7 
Johns.,  132. 


NOTE. — Parent  and  child— Emancipation  of  child. 

By  the  parents'  consent  the  child  may  become  enti- 
tled to  his  own  services  and  earnings.  See,  Burling- 
ame  v.  Burlingame,  7  Cow.,  92,  note.  See.also,  Wright 
v.  Dean,  79  Ind.,  407 ;  Donegan  v.  Davis,  66  Ala.,  362; 
Gilkeson  v.  Gilkeson,  1  Phil.  (Pa.),  194 ;  Nixon  v. 
Spencer,  16  Iowa,  214 ;  Nightingale  v.  Withington, 
15  Mass.,  272 ;  Manchester  v.  Smith,  12  Pick.,  113 ; 
Dodge  v.  Fair,  15  Gray  (Mass.),  82 ;  Smith  v.  Smith, 
30  Conn.,  111. 

5. 


"jVTOTIONto  set  aside  report  of  referees.  This 
1TJL  was  an  action  to  recover  for  work,  labor 
and  services  done  and  performed  by  the  son  of 
the  plaintiff  for  the  defendant.  The  declaration 
contained  only  the  common  counts.  The  cause 
was  heard  before  referees.  About  Apr.  1,  1823, 
the  plaintiff  put  his  son.  then  between  15  and 
16  years  of  age,  to  live  with  the  defendant  un- 
til he  arrived  to  the  age  of  21,  and  to  work  on 
his  farm;  at  the  expiration  of  which  time  the 
defendant  was  to  pay  the  son  $100  and  give 
him  two  new  suit  of  clothes,  and  in  the  mean- 
time to  provide  him  with  clothing  and  to  give 
him  common  schooling.  If  the  defendant  and 
the  boy  at  any  time  disagreed,  the  latter  was 
at  liberty  to  quit,  in  which  event  the  compen- 
sation he  should  receive  was  to  be  determined 
by  two  individuals  who  were  named,  or  by 
other  good  men.  The  boy  continued  with  the 
defendant  until  the  latter  part  of  Nov.,  1826, 
when  a  disagreement  taking  place  between 
them,  he  left  the  employment  of  the  defend- 
ant, with  the  consent  of  the  latter.  After  leav- 
ing the  defendant,  the  boy  called  on  him,  and 
asked  him  to  settle  and  to  submit  the  amount 
of  his  compensation  to  men  as  he  had  agreed  ; 
to  which  application  the  defendant  answered 
that  he  had  nothing  to  settle  with  him — soon 
after  which  this  suit  was  brought.  Testimony 
on  both  sides  was  given  as  to  the  value  of  the 
services  of  the  *son  of  the  plaintiff.  [*2O5 
The  referees  reported  in  favor  of  the  plaintiff 
for  $57,  which  was  now  moved  to  be  set  aside. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  agreement  in  this  case  was  in  the  nature  of 
an  indenture  of  apprenticeship,  and  the  obliga- 
tions assumed  by  the  defendant  not  being  to  be 
performed  until  the  full  performance  of  the 
services  undertaken  by  the  plaintiff's  son,  the 
contract  was  not  within  the  Statute  of  Frauds, 
and  should, therefore, have  been  declared  upon. 
Burlingame  v.  Burlingame,  7  Cow.,  92.  The 
same  case  also  settles  that,  on  evidence  like  that 
adduced  in  this  case,  there  can  be  no  recovery 
under  the  common  counts,  and  that  the  action 
should  have  been  brought  in  the  name  of  the 
child,  and  not  of  the  parent.  See,  also,  M'Coy 
v.  Huffman,  8  Cow.,  84. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  The 
contract  being  by  parol, and  not  to  be  performed 
within  a  year  after  it  was  made,  was  void  by 
the  statute;  and  being  void,  the  plaintiff  was 
entitled  to  recover  under  the  common  counts. 
1  R.  L.,  78,  sec.  11;  11  East,  142;  Com.  Cont,, 
284;  7  Cow.,  93;  11  Johns.,  441.  Parents  are 
entitled  to  the  earnings  of  their  children;  they 
may  authorize  those  who  employ  them  to  pay 
them,  and  such  payment  will  be  a  bar  to  a  re- 
covery by  the  parents ;  but  they  may  revoke 
such  license,  and  receive  the  earnings  them- 
selves. 7  Cow.,  93  ;  2  Mass.,  115  ;  2  Wend., 
459. 

By  the  Court,  Sutherland,  J.  There  is  no 
reason  for  interfering  with  the  report  as  to  the 
amount  of  damages;  in  that  respect  it  is  fully 
warranted  by  the  evidence.  The  only  questions 
necessary  to  be  considered  are:  1.  Whether  the 
action  can  be  sustained  in  the  name  of  the  fa- 
ther; and  2.  Whether  the  plaintiff  should  not 
have  declared  upon  the  special  contract. 

Parents  are  bound  to  maintain  their  children, 
and  are  entitled  to  their  services  until  they  are 
21  years  of  age.  The  law  considers  them  as  the 
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servants  of  their  parents,  and  as  laboring  for 
them,  though  not  in  their  actual  employment. 
Whatever  they,  may  earn  belongs  to  and  is  to 
2O6*]  be  recovered  *in  the  name  of  the  parent. 
This  is  the  general  rule;  but  a  parent  may  re- 
linquish his  right,  and  authorize  his  child  to 
labor  for  himself,  and  to  receive  and  appropri- 
ate to  his  own  use  whatever  he  may  earn;  and 
a  special  contract  with  a  third  person,  author- 
izing him  to  employ  and  to  pay  the  child  him- 
self, will  bind  the  parent,  and  payment  to  the 
child  will  be  a  defense  against  any  action 
brought  by  the  father.  The  intention  of  the 
parent  may  also  be  inferred  from  circum- 
stances; and  where  the  circumstances  of  any 
particular  case  warrant  the  conclusion  that  it 
was  understood  that  the  child  might  receive  his 
earnings,  payment  to  him  will  be  good.  7  Cow., 
92;  2  Mass.,  115;  8  Cow,,  84.  But  where  there 
is  no  agreement,  either  express  or  implied,  that 
payment  may  be  made  to  the  child,  the  parent 
alone  is  entitled  to  his  earnings,  and  the  action 
must  be  brought  in  his  name.  Such  is  this  case. 

2.  The  special  agreement  in  this  case  was 
clearly  void,  within  the  4th  section  of  the  Stat- 
ute of  Frauds.  The  contract,  on  the  part  of  the 
defendant,  was  to  pay  $100  for  the  services  of 
the  plaintiff's  son,  when  he  became  of  age.  The 
young  man  was  but  16  years  of  age  when  the 
agreement  was  made;  so  that  it  could  not  have 
been  performed  on  either  side  within  a  year. 
The  son  was  to  serve  the  defendant  for  5  years, 
and  then  the  defendant  was  to  pay  the  $100. 
There  was  no  contingency  upon  which  it  could 
have  been  performed  within  a  year.  It  should, 
therefore,  in  order  to  bind  the  parties,  have 
been  evidenced  by  writings.  1  Com.  Cont.,  87; 
Boydett  v.  Drummond,  11  East,  142  ;  1  R.  L., 
78,  sec.  11. 

The  evidence  also  shows  that  the  special  con- 
tract was  abandoned  by  the  mutual  consent  of 
both  parties.  It  was  a  part  of  the  original  agree- 
ment, that  if  the  young  man  was  dissatisfied, 
he  might  at  any  time  leave  the  defendant's  serv- 
ice. He  did  leave  it,  with  the  consent  of  the 
defendant.  Upon  the  ground,  therefore,  either 
that  the  special  contract  was  void  under  the 
Statute  of  Frauds,  or  that  it  had  been  termi- 
nated and  abandoned  by  the  parties,  the  plaintiff 
has  a  right  to  recover  upon  a  quantum  meruit 
for  the  services  actually  rendered  by  his  son, 
without  any  reference  to  the  special  agreement. 
2O 7*]  *§  Johns.,  85,  and  cases  cited  in  note,  a, 
p.  87;  11  Id.,  441;  12  Id.,  274;  1  T.  R.,  133;  1 
Bos.  &  P .,  n.  *,354;  7  Johns.,  132;  7  Cow.,  93. 

The  original  contract  provided,  that  if  the 
young  man  left  the  defendant  before  his  time 
was  out,  it  should  be  left  to  two  individuals 
named  by  the  parties,  to  decide  what  the  de- 
fendant should  pay  for  his  services.  The  man- 
ner of  ascertaining  the  amount  having  been 
specially  agreed  upon,  it  would  probably  have 
been  necessary  to  have  declared  specially  in 
this  respect,  and  to  have  shown  an  offer  on  the 
part  of  the  plaintiff  to  submit  the  matter  to  the 
individuals  named,  if  it  had  not  appeared  that 
this  part  of  the  contract,  as  well  as  the  other, 
had  been  put  an  end  to  by  the  refusal  of  the 
defendant  to  comply  with  it.  It  is  shown  that 
upon  an  application  made  to  him  to  submit  the 
settlement  to  the  individuals  agreed  upon,  he 
replied  that  he  had  nothing  to  settle.  The  whole 
contract  was  then  at  an  end,  and  the  general 
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counts  were  all  that  it  was  necessary  for  the- 
plaintiff  to  insert  in  his  declaration. 
Motion  to  set  aside  report  of  referees  denied. 

Cited  in— 13  Wend.,  309 :  H.  &  D.,  37 ;  63  N.  Y.,  564  I 
6  Lans,  515;  15  Hun,  150;  3  Barb.,  117:  9  Barb.,  375  ; 
10  Barb.,  486 :  12  Barb.,  476 ;  50  Barb.,  221 ;  52  Barb.. 
507 ;  38  How.  Pr.,  407 :  4  E.  D.  S.,  233 ;  4  Daly,  113 ;  8 
Daly,  370;  45  Ind.,  584;  55  111.,  122;  9  Am.  Rep.,  298 
(50  N.  H..  501):  11  Am.  Rep.,  319  (108  Mass.,  92);  1» 
Am.  Rpp.,  562  (68  111.,  424) ;  27  Am.  Rep.,  437  (30  O.  St.,. 
188). 


TOWNSEND  9.  OLIN. 

Sheriff's  Liability — Taking  Securities  on  Execu- 
tion— Demand  by  Plaintiff  Ratifies. 

An  officer  who  has  returned  on  a  capias  ad  satis- 
faciendum  that  he  has  received  the  amount  of  the 
execution  in  full,  will  not  be  allowed  to  impeach  the 
return  by  showinsr  that  what  he  received  were  notes, 
and  that  they  were  taken,  not  in  payment  of  the  ex- 
ecution, but  for  his  indemnity  against  a  threatened 
prosecution  for  an  escape. 

Where  notes  were  thus  taken  by  an  officer,  and  a 
return  as  above  made  on  the  execution,  and  such 
notes  were  subsequently  demanded  by  the  plaintiff, 
it  was  held  that  the  demand  was  a  ratification  of  the 
act  of  the  officer,  and  that  the  plaintiff  was  entitled 
to  recover  against  him  in  an  action  of  assumpsit  on 
the  money  counts. 

Citations— 6  Cow.,  465;  3  Mass.,  403. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Allegany  Circuit  in  May,  1828,  before  the 
Hon.  John  Birdsall,  one  of  the  Circuit  Judges. 
The  declaration  contained  the  common  mon- 
ey counts.  The  plaintiff  produced  exemplifi- 
cations of  two  judgments  in  *his  favor  [*2O& 
against  Joseph  Wilson,  one  for  $134.16,  and 
the  other  for  $135.87,  and  exemplifications  of 
two  writs  of  capias  ad  satisfaciendum  issued  on 
the  same,  on  each  of  which  appeared  a  return, 
signed  by  the  defendant  as  one  of  the  coroners 
of  the  County  of  Allegany,  in  these  words: 
"Received  in  lull  the  amount  of  the  within  ca. 
sa.  and  my  fees,  pursuant  to  the  special  direc- 
tion of  the  plaintiff."  Wilson,  the  defendant 
in  the  executions,  was  arrested  by  the  coroner 
in  Aug.,  1825;  the  plaintiff  was  present,  and 
agreed  to  accept  a  certain  note  in  payment  after 
ascertaining  the  responsibility  of  the  maker, 
engaging  to  meet  Wilson  at  his  farm  on  the 
next  day  and  consummate  the  agreement.  Af- 
terwards, on  the  day  of  the  arrest,  the  plaintiff 
saw  the  coroner,  Wilson  not  being  with  him, 
charged  him  with  having  suffered  Wilson  to- 
escape,  and  told  him  he  would  hold  him  re- 
sponsible. On  the  day  after  the  arrest  the  par- 
ties met  at  Wilson's  farm,  when  the  plaintiff 
refused  to  take  the  notes,  saying  that  the  cor- 
oner had  permitted  an  escape,  and  that  he 
would  look  to  him  for  the  same.  Wilson  there- 
upon delivered  to  the  coroner  one  note  for 
$190,  payable  in  Jan.  then  next,  and  another 
note  for  the  balance  of  the  executions  and  the 
coroner's  fees,  payable  in  one  year,  signed  by 
himself  and  another  person.  In  May,  1827,  the 
plaintiff  demanded  of  the  coroner  the  notes  re- 
ceived by  him,  or  the  money  directed  to  be 
levied  on  the  executions;  which  demand  was 
not  complied  with.  Upon  these  facts,  the 
plaintiff  claimed  to  recover.  The  defendant 
moved  that  the  plaintiff  be  nonsuited,  insisting 
that  he  was  not  entitled  to  recover  on  the  com- 
mon counts  without  showing  money  or  its 
equivalent  actually  received  by  the  defendant 
for  the  plaintiff;  that  the  notes,  having  been  re- 
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ceived  by  the  defendant  for  his  indemnity,  did 
not  authorize  the  plaintiff  to  recover  in  an  ac- 
tion of  assumpsit;  and  that  if  the  plaintiff  was 
entitled  to  recover,  the  action  should  have  been 
trover  and  not  assumpsit.  The  judge  refused 
to  nonsuit  the  plaintiff.  The  defendant  then 
offered  to  prove  that  the  notes  were  not  re- 
ceived by  him  in  payment  of  the  executions,  or 
for  the  use  of  the  plaintiff,  but  were  taken  by 
him  for  his  own  indemnity  against  the  threat- 
ened prosecution  of  the  plaintiff  for  the  escape 
2O9*]  of  Wilson;  that  previous  to  May,  *1827, 
the  notes  were  tendered  to  the  plaintiff,  and 
the  maker  of  the  $190  note  offered  to  pay  the 
amount  thereof  to  him,  and  that  the  plaintiff  re- 
fused to  receive  the  notes  or  money,  alleging 
that  the  defendant  had  made  himself  liable  for 
an  escape, and  that  he  should  look  to  him  alone 
for  the  money  on  his  executions;  that  subse- 
quent to  such  offer  and  refusal,  and  previous 
to  May,  1827,  Wilson  demanded  the  notes  of 
the  defendant,  and  on  such  demand  they  were 
redelivered  to  him;  which  evidence  was  re- 
fused to  be  received  by  the  judge,  and  the 
plaintiff  obtained  a  verdict  for  $322.50. 

A  motion  was  now  made  to  set  aside  the  ver- 
dict. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Marcy,  J.  The  special  di- 
rections of  the  plaintiff,  alluded  to  in  the  re- 
turns, must  be  considered  as  referring  to  the 
negotiation  as  to  their  taking  notes  in  satisfac- 
tion of  the  executions,  and  not  to  the  ordinary 
instructions  to  the  officer  indorsed  on  a  ca.  sa. 
The  arrangement  to  receive  the  notes  was 
broken  off,  and  though  they  were  received,  it 
is  contended  by  the  defendant  they  were  not 
received  in  pursuance  of  the  arrangement,  or 
in  satisfaction  of  the  executions,  but  for  his  in- 
demnity for  the  escape. 

The  evidence  offered  by  the  defendant,  the 
rejection  of  which  he  now  complains  of,  went 
to  impeach  his  returns  made  under  his  oath  of 
office,  which  returns  he  cannot  be  permitted 
to  gainsay.  By  them  he  acknowledged  that  he 
had  received  the  amount  of  the  executions.  It 
was  not  for  him, when  sought  to  be  charged  on 
those  returns,  to  turn  round  and  say  they  are 
not  true;  what  I  received  was  not  on  the  execu- 
tions, but  to  indemify  myself  against  a  threat- 
ened prosecution  for  an  escape.  Though,  how- 
ever, the  defendant  is  concluded  by  the  re- 
turns, the  plaintiff  is  not;  he  may  show  that 
what  is  contained  in  the  returns,  as  to  the  sat- 
isfaction being  in  a  particular  mode  by  his  di- 
rection, is  not  correct.  The  plaintiff  did  not 
direct  the  notes  to  be  taken  by  the  defendant. 
The  taking  of  them  did  not,  therefore,  per  se, 
discharge  the  executions;  but  if  the  plaintiff 
21O*]  has  subsequently  *ratified  that  act, 
Wilson  was  thereby  discharged  from  the  judg- 
ments. Armstrong  v.  Oarrow,  6  Cow.,  465. 

There  are  some  features  in  this  case  which 
distinguish  it  from  that  of  Armstrong  v.  Oar- 
row.  Here  was  an  express  refusal,  on  the  part 
of  the  plaintiff,  to  ratify  the  act  of  the  defend- 
ant in  taking  the  notes  in  satisfaction  of  the  ex- 
ecutions, and  a  declared  intention  of  proceed- 
ing against  the  defendant  for  an  escape,  al- 
though afterwards  the  plaintiffs  changed  his 
views  and  demanded  the  notes. 
WEND.  4. 


The  defendant  offered  to  prove,  that  after 
the  refusal  of  the  plaintiff  to  receive  the  notes, 
and  previous  to  his  demand  of  them,  Wilson 
had  demanded  them,  and  they  had  been  rede- 
livered to  him.  How  would  this  evidence,  if 
it  had  been  received,  leave  the  parties?  If  the 
defendant  is  not  permitted  to  show,  and  in  my 
opinion  he  is  not,  that  the  notes  were  received 
in  a  manner  and  for  objects  different  from 
those  stated  in  his  return,  it  will  not  appear 
that  Wilson  had  any  right  to  demand  and  re- 
ceive the  notes,  and  the  defendant  could  not 
affect  the  rights  of  the  plaintiff  by  giving  them 
up.  If  the  defendant  had  improperly  disposed 
of  the  notes  before  the  plaintiff  offered  to  re- 
ceive them,  the  effect  of  that  offer  is  the  same 
as  if  he  still  retained  them.  It  was,  in  my  opin- 
ion, ratifying  the  act  of  the  defendant  in  re- 
ceiving them;  and  if  so,  this  case  is  brought 
within  the  authority  of  the  case  of  Armstrong 
v.  Garrow. 

The  returns  show  that  the  defendant  received 
the  amount  of  the  executions.  If  it  was  in 
money,  he  is  liable  in  this  action;  if  it  was  in 
notes,  as  the  proof  in  this  case  shows,  then  the 
authority  of  Floyd  v.  Day,  3  Mass.,  403,  estab- 
lishes that  assumpsil.  and  not  trover,  is  the 
proper  form  of  action.  The  case  would  be  dif- 
ferent, had  it  appeared  that  the  plaintiff  had 
agreed  that  the  notes  might  be  taken,  and  had 
directed  what  notes  should  be  received.  In 
that  case  the  coroner  would  have  acted,  in  tak- 
ing the  notes,  not  in  his  official  character,  but 
as  the  agent  of  the  defendant.  It  was  not 
proved,  otherwise  than  by  the  return,  which 
was  contradicted,  that  the  defendant  received 
the  notes  by  the  plaintiff's  direction,  nor  was 
that  fact  offered  to  be  proved. 

Motion  for  new  trial  denied. 

Cited  in— 6  Wend.,  612:  7  N.  Y.,  467;  10  N.  Y.,  400;  7 
Barb..  72;  8  How.  Pr.,  106,  355,  4  Bias.,  292;  48  Ind... 
408;  5  Am.  Rep.,  495  (43  Miss.,  288). 


*THE  PEOPLE  [*2 1 1 

v. 
THE  TRUSTEES  OF  GENEVA  COLLEGE. 

Corporation —  Usurpation  of  Franchise — Quo 
Warranto. 

A  college  founded  and  established  by  the  Regents 
of  the  University  in  a  particular  place  has  not  the 
power  to  establish  a  school  as  a  branch  of  such  Col- 
lege, and  to  appoint  professors  to  take  charge  of 
the  same  in  a  place  diffej-ent  from  that  in  which  the 
college  is  located ;  and  it  was,  accordingly,  held.that 
the  establishment  by  Geneva  College,  located  in  the 
County  of  Ontario,  of  a  medical  school  in  the  City 
of  N,  Y..  called  "  The  Rutgers  Medical  Faculty  of 
Geneva  College,"  and  the  appointment  of  profes- 
sors to  take  charge  of  the  same,  was  the  usurpation 
of  a  f ranchise.f or  which  an  information  in  the  nat- 
ure of  a  quo  warranto  might  be  filed. 

Citations— 15  Johns.,  383,  387 ;  2  Johns.,  190 :  2  R.  S., 
583,  sec.  39. 

TNFORMATION  in  the  nature  of  a  quo  wvzr- 
JL  ranto.  The  trustees  of  Geneva  College,  be- 
ing an  incorporated  College,  located  in  the 
Village  of  Geneva,  in  the  County  of  Ontario, 
in  the  western  part  of  this  State,  established  a 


NOTE.  —  Quo  warranto  against  corporation  — 
Against  officers  of.  See,  People  v.  Tibbets,  4  Cow.. 
358,  note,  and  other  notes  there  cited. 
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Medical  Faculty  in  the  City  of  N.  Y.,  called 
"  The  Rutger's  Medical  Faculty  of  Geneva 
College,"  and •  appointed  professors  of  medi- 
cine, surgery  and  anatomy  residing  there,  to 
have  the  care  of  the  education  and  government 
of  students  in  the  City  of  N.  Y.;  and  claimed 
the  right  of  granting  the  degree  of  Doctor  of 
Medicine,  and  of  granting  and  issuing  diplo- 
mas of  such  degree  to  all  persons  of  lawful 
age,  who  should  appear  to  the  trustees  to  have 
pursued  their  studies  and  attended  the  lectures 
prescribed  by  law,  and  who  should  appear  to 
them  to  have  distinguished  themselves  by  their 
proficiency  in  medicine,  surgery  or  anatomy, 
and  to  be  worthy  of  such  degree,  wheresoever 
such  persons  might  reside,  and  whether  they 
had  been  sent  to  or  admitted  into  the  College 
or  not.  The  Atty-Gen.,  May  4,  1829,  filed  an 
information  in  the  nature  of  a  quo  warranto, 
on  the  relation  of  Edward  G.  Ludlow,  against 
the  trustees  of  the  College,  charging  the  above 
facts,  and  averring  that  the  liberties,  privileges 
and  franchise  so  used  and  exercised  by  the 
trustees  of  the  College  were  used  and  exercised 
without  any  lawful  warrant,  authority,  grant 
or  charter,  and  were  usurpations  upon  the 
people  of  the  State.  The  defendants  appeared 
and  put  in  a  plea  substantially  confessing 
the  facts  charged  in  the  information,  and  ad- 
mitting that  for  the  period  of  3  years  previous 
21  2*J  *to  the  filing  of  the  information,  they 
had  used  and  enjoyed  the  liberties,  privileges 
and  franchise  above  enumerated,  and  had 
done  so  by  virtue  of  a  charter  of  incorporation 
granted  to  Geneva  College  by  the  Regents  of 
the  University  of  the  State  of  N.  Y.  The  Atty- 
Oen.  craved  oyer  of  the  charter,  by  which  it 
appears  that  Feb.  11,  1822,  the  trustees  of  Ge- 
neva Academy  presented  a  petition  to  the  Re- 
gents of  the  University,  stating  that  they  were 
desirous  of  founding  a  college  by  ingrafting 
the  same  on  the  said  academy,  at  or  near  the 
site  of  the  Village  of  Geneva,  in  the  County 
of  Ontario,  and  praying  a  grant  of  college 
powers,  to  take  effect  upon  certain  conditions; 
and  that  afterwards,  Feb.  8  1825,  the  trustees 
representing  to  the  Regents  that  they  had  com- 
plied with  the  required  conditions,  and  pray- 
ing to  be  incorporated,  the  Regents  founded 
and  established  a  College  in  the  Village  of  Ge- 
nava,  giving  to  the  trustees,  among  other 
powers,  that  of  appointing  a  president  and 
professors  and  tutors,  to  have  the  immediate 
care  of  the  education  and  government  of  the 
students  who  should  be  sent  to  and  admitted 
into  said  College  for  instruction  and  education; 
and  authorizing  the  trustees  to  grant  such  de- 
grees to  all  persons  thought  by  them  worthy 
thereof,  as  are  known  to  and  usually  granted 
by  any  university  or  college  in  Europe;  and 
after  setting  forth  the  Act  of  Incorporation  of 
the  College,  the  Atty-Gen.  demurred  to  the 
plea.  The  defendants  joined  in  the  demurrer. 
Mr.  Greene C.  Bronson,  Atty-Gen.,  for 
the  people.  The  defendants  have'in  fact  cre- 
ated a  College  in  the  City  of  N.  Y.,  by  the  es- 
tablishing of  a  medical  faculty  there,  and  by 
the  appointing  of  professors  to  take  the  care 
of  the  education  and  government  of  students 
in  medicine,  surgery  and  anatomy.  The  power 
of  founding  and  establishing  colleges  in  this 
State  belongs  to  the  Regents  of  the  University; 
and  such  colleges,  as  well  from  the  reason  of 
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the  case  as  from  the  purview  of  the  Act  of  the 
Legislature  conferring  the  powers  of  the  Re- 
gents, necessarily  are  local.  When  application 
is  made  to  the  Regents  for  the  incorporation  of 
a  college,  the  applicants  are  required  to  state 
the  place  where,  the  *plan  on  which,  [*213 
and  the  funds  with  which  it  is  intended  to 
found  and  provide  for  the  same.  2  R.  L.,  262, 
sec.  6.  This  was  done  in  the  present  instance ; 
Geneva  was  stated  as  the  place  where  it  was 
intended  to  found  the  College;  in  the  Village 
of  Geneva  the  College  was  founded  and  es- 
tablished by  the  Act  of  Incorporation,  and  the 
trustees  were  authorized  to  appoint  professors 
to  have  the  immediate  care  of  the  education 
and  government  of  the  students  who  should 
be  sent  to  and  admitted  into  the  said  College. 
Geneva  College  has  not  the  power  to  establish 
a  medical  faculty  in  any  place  other  than  where 
itself  is  located.  A  corporation  has  no  powers 
but  such  as  are  expressly  granted  or  necessa- 
rily incident  to  the  grant  made.  4  Wh.,  636;  2 
Cr.,  166;  15  Johns.,  383;  2 Cow.,  678;  5  Conn 
560;  1  Bay.,  46,  382;  3  Pick.,  282;  .2  Kent 
Com.,  226;  1  Kyd.  Corp.,  70;  3  Barn.  &  Aid 
1;  3  Cow.,  662. 

The  remedy  in  this  case  is  by  quo  warranto, 
or  by  an  information  in  the  nature  of  a  quo 
warranto.  A  quo  warranto  is  in  the  nature  of 
a  writ  of  right  for  the  sovereign  against  him 
who  usurps  or  claims  any  franchises  or  liber- 
ties, to  say  by  what  authority  he  claims  them. 
Com.  Dig.,  tit.  Quo  Warranto,  A,  Franchise, 
F,  1 ;  2  Bl.  Com.,  37.  Franchises  are  defined  by 
Ch.  J.  Spencer  to  be  immunities  and  privileges 
in  which  the  public  have  an  interest,  as  contra- 
distinguished from  private  rights,  and  which 
cannot  be  exercised  without  authority  derived 
from  the  sovereign  power,  People  v.  Utica  Ins. 
Co.,  15  Johns.,  387;  in  which  case,  an  infor- 
mation in  the  nature  of  a  quo  warranto  was 
held  to  lie  against  an  insurance  company  for 
carrying  on  banking  operations  without  au- 
thority from  the  Legislature.  It  lies  also  for 
an  abuse  of  privileges,  as  well  as  for  an  usur- 
pation of  franchises.  2  Johns.  Ch.,  377. 

Messrs.  R.  Emmett  and  D.  B.  Ogden,  for 
the  defendants.  The  College  of  Geneva,  it  is 
admitted,  is  necessarily  located  bv  its  charter 
in  the  Village  of  Geneva;  but  its  location  is  no 
restriction  upon  its  powers  of  granting  de- 
gress, which  is  expressly  given  by  its  charter, 
in  as  full  and  ample  a  manner  as  it  is  possessed 
by  any  college  or  university  in  Europe.  De- 
grees, by  the  terms  of  the  charter,  may  be  con- 
ferred upon  any  persons*  whom  the  [*214 
trustees  deem  worthy  thereof.  It  can  be  no  ob- 
jection to  the  exercise  of  such  power,  that  the 
trustees  are  guided  in  the  conferring  of  de- 
grees upon  individuals  who  have  distinguished 
themselves  by  their  proficiency  in  particular 
sciences,  by  the  recommendation  of  men  emi- 
nent for  their  attainments  in  those  sciences. 
Nor  can  it  be  an  objection  that  the  individuals 
on  whose  recommendation  the  trustees  act  are 
previously  designated  and  denominated  pro- 
fessors, and  reside  in  a  different  place  from 
where  the  college  is  situated.  The  diplomas 
are  conferred  at  Geneva,  and  are  thence  issued. 
Besides,  the  degrees  conferred  are  merely  hon- 
orary; they  confer  no  rights.  An  individual 
receiving  the  degree  of  Doctor  of  Medicine 
from  a  college  cannot,  iu  consequence  thereof, 
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be  a  practitioner  of  medicine;  he  must,  to  be 
enabled  to  practice,  conform  to  the  laws  reg- 
ulating the  practice  of  physic  and  surgery. 

The  remedy  is  misconceived.  An  informa- 
tion in  the  nature  of  a  quo  warranto  will  not 
lie  because  the  establishing  by  Geneva  College 
of  a  medical  faculty  and  the  appointment  of 
professors  in  the  City  of  N.  Y.  was  not  the  use 
or  enjoyment  of  a  franchise,  which,  according 
to  the  definition  of  Ch.  J.  Spencer,  quoted  by 
the  Atty-Gen.,  is  an  immunity  or  privilege 
which  cannot  be  exercised  without  authority 
-derived  from  the  sovereign  power  of  the  State. 
Cannot  a  school  be  established  and  professors 
appointed  by  a  corporation  or  by  individuals 
without  authority  from  the  State  ?  The  only 
right  of  a  university  considered  as  a  franchise 
is  the  conferring  degrees  ;  Bac.  Abr.,  tit.  Uni- 
versity ;  and  they,  it  is  conceded,  cannot  be 
conferred  without  authority  from  the  State ; 
but  that  power  in  the  present  instance  is  ex- 
pressly given.  Whether  the  doing  of  certain 
acts  be  the  exercise  of  a  franchise  or  not,  can- 
not depend  upon  the  circumstance  of  its  being 
•done  by  a  corporation.  If  done  by  an  indi- 
vidual there  would  be  no  pretense  of  its  being 
the  exercise  of  a  franchise ;  it  is  not  such  if 
done  by  a  corporation.  The  exercise  by  a  cor- 
poration of  a  power  not  conferred,  or  even 
prohibited,  is  not  necessarily  the  use  or  exer- 
cise of  a  franchise ;  it  is  so  only  where  the 
power  exercised  is  such  as  cannot  legitimately 
be  used  without  authority  from  the  State.  A 
215*]  ^corporation  may  do  acts  not  within 
the  scope  or  object  of  its  creation,  which  will 
subject  it  to  a  forfeiture,  but  then  the  remedy 
is  not  by  quo  warranto.  There  being  another 
remedy,  leave  to  file  the  information  would 
not  have  been  granted.  People  v.  Hillsdale  and 
Chat.  Turnpike  Go.,  2  Johns.,  190;  1  Salk., 
374.  The  information  in  this  case  is  not  war- 
ranted by  the  Statute,  1  R.  L. ,  108,  authoriz- 
ing an  information  at  the  relation  of  a  person 
aggrieved ;  that  statute  is  a  transcript  of  9 
Ann,  ch.  20,  which  has  been  holden  to  apply 
only  to  officers,  and  not  to  corporations.  2 
Burr.,  870;  1  W.  Bl.,  187.  The  remedy  must 
be  under  the  statute  or  at  common  law ;  if 
under  the  statute,  it  should  be  against  the  pro- 
fessors and  not  against  the  Corporation  ,  if  at 
common  law,  it  should  be  by  the  Atty-Gen., 
fx  offlcio,  and  there  should  be  no  relator.  Bull. 
N:  P.,  211  ;  4  T.  R.,  240  n.  In  England  the 
King  is,  by  law,  the  visitor  of  all  civil  corpo- 
rations, and  his  jurisdiction  in  that  particular 
is  exercised  by  means  of  the  writ  of  quo  war- 
ranto in  the  K.  B. ;  with  us  the  visitorial  power 
as  to  all  colleges,  academies  and  schools  is 
given  to  the  Regents  of  the  University,  2  R.  L., 
261,  sec.  3  ;  and  this  court,  therefore,  have  no 
jurisdiction  in  the  matter. 

Mr.  P.  A.  Jay,  in  reply.  If  Geneva  Col- 
lege has  the  right  to  establish  a  faculty  of  medi- 
cine in  the  City  of  N.  Y.,  she  has  an  equal 
right  to  establish  any  other  and  as  many  other 
faculties  in  the  different  branches  of  science 
as  is  thoxight  fit,  and  thus  virtually  to  estab- 
lish a  college  there  or  elsewhere ;  provided 
only  that  the  trustees  of  the  College  hold  their 
semi-annual  meetings  at  Geneva,  and  grant 
their  diplomas  at  that  place.  If  the  College  of 
Geneva  has  this  power,  it  is  possessed  by  every 
other  incorporated  college  in  the  State,  and 
WEND.  5, 


the  act  of  founding  one  college  was  an  extinc- 
tion of  the  exclusive  power,  granted  at  an  early 
day  to  the  Regents  of  the  University,  to  found 
and  establish  colleges.  Not  only  would  a  con- 
flict of  authority  be  thus  created,  but  the  in- 
corporated colleges  would  possess  a  power 
not  enjoyed  by  the  Regents,  viz.  :  that  of  es- 
tablishing a  college  without  any  endowment 
whatever.  By  the  Act  creating  the  Board  of 
Regents  of  the  University,  they  are  the  sole 
*judges  of  the  place  where,  the  plan  [*21O 
on  which,  and  the  funds  with  which  it  is  in- 
tended to  found  and  provide  for  a  college.  2 
R.  L.,  262,  sec.  6.  Unless  the  power  claimed 
by  Geneva  College  is  expressly  granted  by  its 
charter,  or  necessarily  incident  to  the  grant 
made,  it  cannot  be  exercised.  The  trustees 
are  authorized  to  appoint  professors  to  have 
the  care  of  the  education  and  government  of 
the  students  of  the  College,  sent  to  and  ad- 
mitted into  the  College :  that  is,  sent  to  and 
admitted  into  the  College  founded  and  estab- 
lished in  the  Village  of  Geneva,  and  not  in  the 
City  of  N.  Y.  The  power  to  confer  degrees 
on  individuals  distinguished  for  their  attain- 
ments in  science,  although  not  members  of  the 
College,  is  not  denied;  but  the  exercise  of  such 
power,  by  granting  diplomas  to  students  of 
medicine  in  the  City  of  N.  Y.,  on  the  pretense 
that  they  had  been  students  of  Geneva  College, 
sent  to  and  admitted  into  it,  when  in  fact  they 
never  were  so,  is  a  palpable  evasion. 

The  right  to  found  colleges  is  a  franchise ; 
it  is  granted  by  the  Legislature  to  the  Regents 
of  the  University,  who  alone  can  legally  use 
and  enjoy  it.  This  franchise  has  been  usurped 
by  the  College  of  Geneva  by  the  establishment 
of  "The  Rutgers  Medical  Faculty  of  Geneva 
College  "  in  the  City  of  N.  Y. ,  by  the  appoint- 
ment of  professors  there  and  by  the  ratifica- 
tion of  their  acts,  in  granting  diplomas  to  stu- 
dents educated  under  their  care  and  govern- 
ment, and  is  expressly  acknowledged  in  their 
plea,  and  claimed  to  be  exercised  as  a  franchise 
by  virtue  of  their  charter,  although  now  it  is 
denied.  If  an  office  is  a  franchise,  the  con- 
ferring of  an  office,  i.  e.,  the  appointment  of 
professors,  is  a  franchise,  and  especially  the 
appointment  of  professors  to  take  charge  of 
the  education  of  youth,  at  a  place  so  far  re- 
moved as  to  be  beyond  the  immediate  super- 
intendence and  jurisdiction  of  the  appointing 
power.  The  information  in  this  case  is  good 
at  common  law,  if  not  under  the  statute,  and 
the  insertion  of  the  name  of  a  relator  cannot 
hurt ;  at  most  it  is  but  surplusage.  10  Mass., 
290. 

By  the  Court,  Savage,  Oh.  J.  The  ques- 
tions presented  for  decision  in  this  case  are : 
1.  Whether  the  appointment  by  the  defendants 
of  a  medical  faculty  in  the  City  of  N.  Y.  for 
*the  purpose  of  instruction  in  medi-  [*217 
cine  is  a  franchise.  2.  Whether  Geneva  Col- 
lege has  power  to  exercise  this  franchise ;  and, 
if  not,  3.  Whether  the  remedy  sought  in  this 
case  is  the  appropriate  remedy. 

In  the  case  of  People  v.  Utica  Ins.  Co.,  15 
Johns.,  387,  a  franchise  was  defined  by  Spen- 
cer, J. ,  to  be  a  privilege  or  immunity  of  a  pub- 
lic nature,  which  cannot  legally  be  exercised 
without  legislative  grant.  To  be  a  corpora- 
tion is  a  franchise ;  the  various  powers  con- 
ferred on  corporations  are  franchises ;  the  exe- 
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cution  of  a  policy  of  insurance  by  an  insurance 
company  and  the  issuing  a  bank  note  by  an 
incorporated  banking  company  are  franchises. 
Without  legislative  authority  neither  could 
lawfully  be  done  by  a  corporation ;  and  were 
a  bank  to  execute  a  policy  of  insurance,  or  an 
insurance  company  to  issue  bank  notes,  such 
acts  would  be  usurpations  of  franchises. 

Corporations  are  granted  as  well  for  the  pur- 
pose of  promoting  education  as  for  the  pur- 
poses of  facilitating  commercial  and  other 
transactions.  Corporations  can  exercise  no 
powers  but  such  as  are  granted  expressly  or 
incidentally.  The  defendants  are  a  corpora- 
tion for  the  purpose  of  instructing  pupils  in 
the  arts  and  sciences.  They  have  power  to 
confer  degrees,  which  are  evidence  of  the  pro- 
ficiency made  by  their  pupils;  they  have  power, 
of  course,  to  appoint  tutors  and  professors^to 
teach  those  branches  of  learning  which  will 
qualify  pupils  for  receiving  diplomas :  these 
are  franchises,  and  cannot  be  exercised  by  a 
corporation  without  legislative  authority.  It 
is  not  denied  that  an  individual  may  instruct 
pupils,  and  may  employ  teachers  under  him, 
and  may  call  them  professors,  and  may  also 
give  a  certificate  or  diploma.  But  a  diploma 
or  degree  of  doctor  of  medicine  from  an  indi- 
vidual will  not  give  its  possessor  a  right  to 
practice  in  this  State  as  a  physician:  a  diploma 
or  degree  from  a  college  does  give  that  right. 
The  individual  who  confers  a  degree  does  not 
profess  to  act  by  legislative  authority :  the 
Corporation  does.  The  degree  of  the  individ- 
ual confers  no  privilege  or  immunity  upon  the 
pupil :  the  degree  of  the  Corporation  does  con- 
fer a  privilege.  Hence  the  same  act,  when 
218*]  *done  by  an  individual,  may  be  no 
franchise,  yet  is  such  when  done  by  a  corpora- 
tion. 

Before  the  passage  of  our  Restraining  Act 
any  individual  or  private  association  might 
issue  negotiable  notes  for  circulation,  like  bank 
notes,  but  a  corporation  could  not  do  so  with- 
out legislative  authority.  Such  act  by  the  in- 
dividual was  no  franchise,  but  by  the  Corpora- 
tion it  was.  The  very  existence  of  a  corpora- 
tion^ a  franchise,  and  every  act  of  a  corpo- 
ration affecting  the  public  is  the  exercise  of  a 
franchise.  The  appointment  of  professors  is 
a  franchise  as  well  as  the  conferring  of  de- 
grees. It  is  no  answer  to  say  that  the  College 
has  a  right  to  confer  honorary  degrees  ;  it  has 
a  right  to  confer  such  degrees  upon  persons 
who  are  worthy  of  them ;  but,  I  apprehend, 
were  an  incorporated  college  to  confer  such 
degrees  upon  persons  not  at  all  qualified,  such 
acts  by  the  Corporation  would  be  a  misuser, 
which  would  work  a  forfeiture.  I  cannot  en- 
tertain a  doubt  that  the  appointment  by  a  cor- 
poration of  a  medical  faculty,  in  the  City  of 
N.  Y.  or  in  the  Village  of  Geneva,  is  the  exer- 
cise of  a  franchise. 

Have  the  defendants  a  right  to  exercise  the 
franchise  in  the  manner  adopted  by  them  ? 

They  state  the  manner  in  which  they  be- 
came possessed  of  their  corporate  rights,  what- 
ever they  are.  The  trustees  of  Geneva  Acad- 
emy applied  to  the  Regents  of  the  University, 
and  being  disposed  to  found  a  College,  made 
known  to  the  Regents  the  place  where,  the  plan 
on  which,  and  the  funds  with  which  they  in- 
tended to  found  and  to  provide  for  said  College. 
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It  does  not  appear  that  the  original  plan  was 
to  establish  a  faculty  of  the  College  in  any 
other  place  than  Geneva.  In  due  time  the  Re- 
gents of  the  University  granted  a  charter,  Feb. 
8,  1825,  and  did  thereby  grant  and  declare  that 
a  College  for  the  instruction  and  education  of 
youth  in  the  learned  languages  and  liberal  art* 
and  sciences  should  be  and  thereby  was  found- 
ed and  established  in  the  Village  of  Geneva. 
They  were  created  a  body  politic  and  cor- 
porate, and  authorized  to  confer  such  degrees 
as  are  known  and  usually  granted  by  any  uni- 
versity or  college  in  Europe.  By  virtue  of  this 
charter,  they  claim  to  exercise  certain  fran- 
chises contained  *in  their  plea.  It  [*21$> 
would  have  been  a  sufficient  answer  to  the  ob- 
jection of  the  defendants  that  the  appointment 
of  professors  in  N.  Y.  is  no  franchise,  to  have 
said  that  they  are  concluded  by  their  plea  from 
denying  that  fact.  They  have  themselves  so 
denominated  the  rights  and  powers  they  claim. 
The  question  now  is, whether  their  charter  con- 
fers such  authority. 

In  answering  this  question,  we  have  only  to 
recur  to  the  fundamental  principles  relating  to 
artificial  beings — that  they  have  such  powers 
and  capacities  as  are  given  to  them,  and  none 
other.  This  Corporation,  by  the  very  terms  of 
its  charter,  is  restricted  as  to  place  as  much  so 
as  is  the  Bank  of  Geneva.  Suppose  the  Bank 
of  Geneva  were  to  establish  an  office  of  dis- 
count and  deposit  in  the  City  of  N.  Y..  could 
they  justify  such  a  proceeding?  It  may  be  an- 
swered that  the  charter  of  this  Bank  contains  an 
express  prohibition  against  carrying  on  busi- 
ness elsewhere  ;  but  without  such  prohibition 
there  could  be  no  question  on  the  subject,  and 
it  would  be  no  answer  to  say  that  the  bills  are 
signed  in  Geneva;  and  yet  the  cases  would  be 
precisely  parallel.  The  signing  of  the  degree 
gives  no  more  locality  to  the  business  of  in- 
struction than  the  signing  a  bank  bill  does  to 
the  operation  of  discounting  a  note.  It  is  at  Ge- 
neva, if  anywhere,  that  the  defendants  have 
an  existence  and  the  capacity  to  appoint  pro- 
fessors and  give  instruction,  as  well  as  to  sign 
the  diploma.  Corporations  take  nothing  by  im- 
plication; certain  powers  are  indeed  incidental 
to  the  principal  business  to  be  carried  on,  but 
the  instruction  of  youth  at  Geneva  by  no  means 
requires  or  justifies  the  establishment  of  a 
branch  in  the  City  of  N.  Y.  If  one  branch  of 
the  business  may  be  carried  on  out  of  the  Vil- 
lage of  Geneva,  the  whole  may,  and  Geneva 
College  may  locate  herself  anywhere  in  the 
State;  nay,  in  every  town  in  the  State.  Such  a 
claim  would  be  preposterous  and  absurd,  yet 
equally  well  founded  in  legal  right  with  the 
claim  we  are  now  examining. 

It  was  stated,  by  one  of  the  counsel  for  the 
people,  that  it  may  well  be  doubted  whether 
Geneva  College  has  any  legal  corporate  exist- 
ence, not  having  been  incorporated  according 
to  the  provisions  of  the  new  Constitution.  That 
is,  indeed,  *a  grave  question  and  must  [*22O 
be  well  considered  if  ever  properly  presented. 
The  information  in  this  case  is  not"  against  cer- 
tain persons  assuming  to  exercise  corporate 
powers  without  authority,  but  against  a  corpo- 
ration claiming  the  exercise  of  powers  not  con- 
ferred upon  it  by  its  charter.  That  the  College 
does  not  possess  the  power  claimed,  seems  to 
me  most  manifest. 
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The  only  remaining  inquiry  is  whether  the 
proceeding  by  information  in  nature  of  a  quo 
warranto  is  the  proper  remedy.  This  point 
seems  to  me  to  have  been  settled  by  the  case  of 
People  v.  Utica  Ins.  Co.,  15  Johns.,  383.  If  the 
appointment  of  professors  by  an  incorporated 
college  is  a  franchise,  the  assertion  of  such 
right,  unless  justified  by  authority  from  the 
Legislature,  is  the  usurpation  of  a  franchise; 
and  that  is  the  case  to  which  the  present  pro- 
ceeding is  the  appropriate  remedy.  The  right 
here  claimed  is  of  a  public  nature;  it  affects  the 
public  at  large.  In  that  respect  it  differs  widely 
from  the  case  of  People  v.  C.  Turnpike  Co.,  2 
Johns.,  190.  There  the  court  refused  leave  to 
file  an  information,  because  the  public  was  in  no 
way  interested  ;  the  controversy  was  between 
the  defendants  and  an  individual  upon  whom 
they  were  trespassing  and  to  whom  the  courts 
were  open,  and  no  difficulty  existed  as  to  his 
remedy  by  suit.  Here  there  is  no  remedy  by 
suit;  no  individual  in  particular  is  aggrieved  ; 
but  the  public  at  large  are  affected.  The  author- 
ity of  the  Legislature  is  put  in  defiance  by  a 
creature  of  their  own  creation.  In  this  respect 
the  Revised  Statutes,  I  apprehend,  are  but  de- 
claratory of  what  the  law  was.  2  R.  8.,  583, 
sec.  39.  An  information  in  the  nature  of  a  quo 
uoarranto,  may  also  be  filed  by  the  Atty-Gen., 
upon  his  own  relation,  on  leave  granted  against 
any  corporate  body,  whenever  it  shall  exercise 
any  franchise  or  privilege  not  conferred  upon 
it  by  law. 

It  was  unnecessary  to  have  filed  this  infor- 
mation upon  the  relation  of  any  one;  but  it  is 
not  vitiated  thereby:  the  statement  of  arelator 
is  mere  surplusage. 

The  plaintiffs  are  entitled  to  judgment  upon  the 
demurrer. 

Cited  in— 15  Wend.,  513:  21  Wend.,  249;  9  N.  Y.,  71; 
38  Barb.,  592;  10  How.  Pr.,  404;  3  Duer,  145,  155;  17 
Mich.,  170. 
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A  motion  in  arrest  of  judgment  must  be  made  on 
the  circuit  roll ;  it  will  not  be  heard  on  a  copy  of 
the  declaration  served  and  an  affidavit  that  a  trial 
has  been  had. 

MOTION  in  arrest  of  judgment.  A  motion 
in  arrest  of  judgment  was  made  in  this 
cause,  founded  on  the  copy  of  a  declaration 
served  on  the  defendant's  attorney,  and  an  affi- 
davit that  the  cause  had  been  tried  and  a  ver- 
dict rendered  for  the  plaintiff.  The  declaration 
was  entitled  of  February  instead  of  January 
Term,  1830;  and  the  cause  of  action  was  therein 
stated  to  have  arisen  in  Apr.,  1830.  It  was  ob- 
jected that  the  motion  could  be  heard  only  on 
the  circuit  roll  ;  for  to  authorize  an  arrest  of 
judgment  the  error,  if  any,  must  appear  upon 
the  record  ;  and  such  was  the  decision  of  the 
court.  The  motion  was  accordingly  denied. 

Mr.  H.  Denio,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 


HARVEY  AND  TYLEE  t>.  WOOD. 

Action  of  Debt  on  Judgment — Application  of 
Money  Levied. 

Where,  on  an  execution  in  an  action  of  debt  on 
judgment,  sufficient  is  levied  to  satisfy  the  original 
j  udgment,  the  plaintiff  must  apply  the  money  levied 
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in  satisfatlpn  of  such  Judgment,  although  there  be 
not  enough  to  discharge  the  costs  as  well  as  the 
debt  recovered  by  the  second  judgment. 

TjEMURRER  to  declaration.  The  declara- 
-L'  tion  is  on  a  scire  facias  to  revive  a  judg- 
ment obtained  by  the  plaintiffs  against  the  de- 
fendant for  $215.99  in  assumpsit.  The  defend- 
ant pleads:  1.  Nultiel  record;  and  2.  That  the 
plaintiffs  sued  him  on  the  judgment  in  which 
execution  is  now  sought,  and  in  October  Term, 
1825,  recovered  a  judgment  for  $215.99,  their 
said  debt,  and  also  $158.79  costs  of  suit ;  that 
in  Aug.,  1827,  an  execution  was  sued  out  on 
the  last  mentioned  judgment.by  virtue  of  which 
his  lands  were  sold,*which  brought  the  [*222 
sum  of  $395;  and  the  sheriff  returned  that  the 
sum  of  $369.50,  after  deducting  his  fees,  &c., 
was  levied  upon  the  execution.  The  defendant 
then  averred  that  the  said  sum  of  $369.50  fully 
paid  and  satisfied  the  judgment  set  forth  in  the 
plaintiff's  declaration,  together  with  the  interest 
thereon;  wherefore  he  prayed  judgment  if  the 
plaintiffs  ought  to  have  execution,  &c.  To  the 
second  plea,  the  plaintiffs  demur. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs.  The 
plaintiffs  had  the  right  to  apply  the  proceeds 
of  the  sale  of  the  defendants'  lands  first  in  sat- 
isfaction of  the  costs  of  the  judgment  under 
which  the  execution  issued,  and  secondly,  to- 
wards satisfaction  of  the  debt;  by  doing  so,  a 
portion  of  the  debt,  together  with  the  interest 
thereof,  remained  unpaid,  leaving  it  optional 
with  the  plaintiffs  to  proceed  by  scire  facias 
under  either  judgment.  A  recovery  of  a  judg- 
ment upon  a  former  judgment  is  no  bar  to  a 
scire  facias  upon  the  first  judgment.  Cro.  Eliz 
817,  608. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 
The  plea  shows  that  the  whole  amount  of  the 
first  judgment  has  been  collected  and  paid,  un- 
less the  plaintiffs  be  permitted  to  apply  part  of 
the  proceeds  in  payment  of  the  costs  of  the  sec- 
ond suit.  The  payment  was  by  process  of  law, 
and  the  law,  therefore.will  apply  it  to  that  debt 
the  payment  of  which  is  most  favorable  to  the 
defendant.  9  Cow.,  747,  775,  n;  9  Wh.,  720. 
Suits  on  judgments  are  not  favored.  Every 
principle  of  policy  and  justice  demands  that 
the  plea  should  be  sustained. 

By  the  Court,  Sutherland,  J.  The  plea  is 
good  ;  it  shows  that  more  than  sufficient  has 
been  collected  by  the  plaintiffs  on  their  last 
judgment  to  satisfy  the  original  judgment  and 
the  interest  thereof.  The  law  makes  the  appli- 
cation of  the  money  received  by  the  plaintiffs 
to  the  original  judgment,  which  thereby  be- 
comes extinguished.  The  proceedings  of  the 
plaintiffs  are  oppressive  by  thus  unnecessarily 
accumulating  costs.  The  effect  of  the  argu- 
ment urged  upon  us  by  the  plaintiffs  would  be 
to  keep  alive  two  judgments,  *  which  [*223 
might  be  injurious  to  liens  obtained  by  other 
creditors  subsequent  to  the  first  and  prior  to 
the  second  judgment. 

Judgment  for  defendant. 

Cited  in-9  Wend.,  54;  3  Barb.,  641;  6  T.  &  C.,  644. 


CHURCH  9.  SPARROW  AND  GOODSELL. 

Partnership — Money  Borrowed  in  Firm  Name. 

Where  a  general  partnership  exists,  and  money  is 
borrowed  by  one  of  the  firm  in  the  name  of  the  firm, 
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all  the  partners  are  liable,  although  the  money  when 
obtained  be  appropriated  by  the  partner  borrowing 
it  to  his  own  use. 

So,  also,  they  are  liable  where  one  of  the  firm  bor- 
rows money  (not  expressly  on  his  individual  credit), 
and  it  be  shown  that  it  was  borrowed  for  and  appro- 
priated to  the  use  of  the  firm. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit,  before  the  Hon.  Samuel 
Nelson,  one  of  the  Circuit  Judges. 

The  defendants  were  copartners  in  trade  ; 
Goodsell  residing  at  Hamilton,  in  the  County 
of  Madison,  where  the  defendants  carried  on 
business  as  merchants,  and  Sparrow  residing 
at  Cooperstown,  in  the  County  of  Otsego.  In 
Jan.,  1828,  Goodsell  borrowed  of  the  plaintiff 
$150,  saying  that  he  wanted  the  money  to  send 
to  Sparrow.  It  was  proved  that  Goodsell  was 
In  the  habit  of  transmitting  money  to  Sparrow, 
by  taking  it  to  the  Town  of  Sherburne,  and 
from  thence  forwarding  it  by  the  stage  driver; 
and  that  on  the  day  succeeding  that  on  which 
he  borrowed  the  above  sum  of  the  plaintiff, 
Goodsell  went  to  Sherburne.  It  was  also  ad- 
mitted that  Goodsell  was  in  the  habit  of  bor- 
rowing money  for  the  firm.  On  these  facts, 
the  plaintiff  claimed  to  recover.  The  defend- 
ants' counsel  moved  for  a  nonsuit,  contending 
that  the  plaintiff  was  bound  to  show  that  Good- 
sell,  by  the  terms  of  the  partnership,  was  au- 
thorized to  borrow  money  in  the  name  of  the 
firm;  that  the  money  in  this  case  was  borrowed 
in  the  name  and  for  the  use  of  the  firm,  or  that 
it  was,  in  fact,  appropriated  to  the  use  of  the 
firm.  The  judge  refused  to  nonsuit  the  plaint- 
iff, and  a  verdict  was  taken  for  the  amount 
claimed,  subject  to  the  opinion  of  this  court  as 
to  the  liability  of  the  firm. 

Mr.  P.  Gridley,  for  plaintiff. 
224*]    *Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Marcy,  J.  Where  a  general 
partnership  exists,  and  money  is  borrowed  by 
one  of  the  firm  in  the  name  of  the  firm,  all  the 
partners  are  liable,  although  the  money  when 
obtained  be  appropriated  by  the  partner  bor- 
rowing it  to  his  own  use.  So,  also,  they  are  li- 
able where  one  of  the  firm  borrows  money  (not 
expressly  on  his  individual  credit ),  and  it  is 
shown  that  it  was  borrowed  for  and  appropri- 
ated to  the  use  of  the  firm.  Whether  the  money 
in  this  case  was  so  borrowed  and  appropriated 
is  a  question  which  ought  to  be  submitted  to  a 
jury,  and  we,  therefore,  order  a  new  trial,  al- 
though, from  the  case  made,  it  would  seem  that 
the  questions  of  fact  as  well  as  law  were  in- 
tended to  have  been  submitted  to  our  decision. 

New  trial  ordered. 

Cited  in-14  Wend.,  138;  17  Wend.,  49;  48  N.  Y.,  551; 
24  How.  Pr.,  60;  2  Bos.,  192;  6  Allen,  319. 


N.  AND  J.  L.  JUDSON 
J.  GIBBONS  ET  AL. 

Executors — Devise  of  Real  Estate  to — Need  not 
Take  out  Letters  Testamentary  at  Same  Time 


— Trustee,  by   Witt,   of  Real  Estate — Action 
against  Several  Defendants — Trial. 

A  devise  to  executors  eo  nomine  to  hold  and  man- 
age real  estate  until  the  coming  of  age  of  the  young- 
est child  of  the  testator,  vests  the  estate  in  the  exec- 
utors, and  it  is  not  necessary  to  the  perfecting  of 
the  estate  in  them  that  they  should  take  out  letters, 
testamentary. 

An  executor,  who  omits  to  take  out  letters  testa- 
mentary at  the  same  time  thaUhis  co-executors  do, 
may  afterwards  come  in  and  take  them :  and  even 
should  he  renounce,  after  the  decease  of  such  of  the 
executors  as  do  prove  the  will,  he  is  entitled  to  take 
the  executorship  upon  himself. 

A  trustee  of  real  estate,  appointed  by  a  will,  may 
assert  his  interest  in  the  estate,  and  execute  the 
trust  at  any  time,  although  he  has  previously  re- 
fused to  accept  the  trust,  if  he  has  not  released  his 
estate  and  interest  to  the  other  trustees,  or  executed 
a  deed  of  disclaimer. 

In  a  suit  against  several  defendants,  where  one 
severs  in  his  defense  and  puts  in  a  plea  which  goes 
to  his  personal  discharge,  and  not  to  the  action  of 
the  writ,  the  plaintiff  may  enter  a  nolle  prosequi  as 
to  him  and  proceed  against  the  others. 

So,  if  the  action  be  against  several  defendants,  in 
a  representative  character,  upon  the  contract  of 
him  whom  they  are  alleged  to  represent,  and  not 
upon  the  joint  contract  of  themselves,  the  plaintiff 
is  entitled  to  a  verdict  against  such  of  the  defend- 
ants as  he  proves  to  be  chargeable,  although  he  fails 
to  show  the  liability  of  all. 

Citations— Toll.,  68,  69;  1  Salk.,307;  5  Co.,28.  a;  9  Co.. 
97;  1  Cruise,  539 ;  1  Saund.,  207 ;  1  Wils.,  90 ;  5  Johns., 
160;  20  Johns.,  106. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

*The  suit  is  for  the  recovery  of  the  [*225 
amount  of  several  bills  of  exchange  accepted 
by  James  Gibbons  in  his  lifetime.  The  decla- 
ration is  against  Esther  Gibbons  and  Jacob  T. 
B.  Van  Vechten,  as  devisees;  against  James 
Gibbons  and  others,  as  children  and  heirs  and 
devisees,  and  against  C.  E.  Cobb  and  others, 
as  grandchildren  and  likewise  heirs  of  the  ac- 
ceptor. Van  Vechten  pleaded  separately  :  1. 
Non  assumpsit  by  the  testator;  2.  That  he  had 
nothing  by  devise  ;  and  3.  Subjoined  a  notice 
to  his  plea  that  he  would  prove  on  the  trial  that 
he  had  not  anything  by  devise  from  the  testa- 
tor; and  that  by  the  last  will  and  testament  of 
the  testator,  he  was  appointed  a  naked  trustee 
and  executor  of  the  estate  of  the  testator,  and 
that  he  renounced  such  trust  and  office  of  ex- 
ecutor, and  duly  filed  his  renunciation.  The 
other  defendants  joined  in  pleading  :  1.  Non 
assumpsit  by  the  testator  ;  2.  That  they  had 
nothing  by  descent;  3.  That  they  had  nothing 
by  devise;  and  4.  Subjoined  a  notice  that  they 
had  nothing  either  by  descent  or  devise.  The 
plaintiffs  replied  to  the  second  plea  of  Van 
Vechten,  that  at  the  commencement  of  this  suit 
he  had  divers  lands  and  tenements  by  devise 
from  the  testator,  and  tendered  an  issue  to  the 
country;  to  the  second  plea  of  the  other  defend- 
ants, an  admission  of  the  facts  therein  stated, 
praying  judgment  of  assets  quando,  &c. ;  and 
to  the  third  plea,  taking  issue,  and  averring 
that  they  had  lands  by  devise  at  the  commence- 
ment of  the  suit. 


NOTE.— Executors— How  appointed. 

Executors  can  be  appointed  only  by  will  or  codicil ; 
but  the  word  "executor"  need  not  be  uxed,  and  the  ap- 
pointment may  be  constructive.  3  Phil.  Eccl.,  118; 
Meyers  v.  Davies,  10  B.  Mon.  (Ky.),  394;  State  v. Wat- 
son, 2  Spears  (S.  C.),  97.  See,  generally,  Jones'  Ap- 
peal, 3  Grant  (Pa.)  Cas.,  169;  State  v.  Rogers,  1  Houst. 
(Del.),  669;  Pratt  v.  Rice,  7  Cush.  209;  Grant  v. 
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Spawn.  34  Miss.,  294;  Carpenter  v.  Cameron,  7  Watts 
(Pa.),  51 ;  Nunn  v.  Owens,  2  Strobh.  (S.  C.),  101 ; 
Ex  parte  Me  D  onnell,  2  Bradf .,  32 ;  Exparte  Mc- 
Cormick,  Id.,  169;  Beyeux  v.  Beyeux,  8  Paige,  333; 
Fosdick  v.  Delafleld,  2  Redf .,  392:  Matter  of  Blancan, 
4  Redf.,  151;  Humbert  v.  Wurster,  22  Hun,  405; 
Hartnett  v.  Wandell,  16  Abb.  Pr.  N.  S.,  383 ;  S.  C..60 
N.  Y.,  346 ;  Moke  v.  Norrie,  14  Hun,  128. 
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On  the  trial  of  the  cause,  the  liability  of  the 
testator  as  acceptor  of  the  bills  of  exchange 
was  shown  ;  and  it  was  proved  that  all  the  de- 
fendants, except  Esther  Gibbons  and  Jacob  T. 
B.  Van  Vechten,  were  the  children  and  grand- 
children of  the  testator.  The  last  will  and  tes- 
tament of  the  testator  was  produced,  by  which, 
after  directing  the  payment  of  his  debts,  and 
bequeathing  certain  legacies  and  annuities,  the 
testator  gave  and  devised  to  his  executors  there- 
inafter named,  and  to  the  survivor  and  surviv- 
ors of  them,  all  the  residue  and  remainder  of 
his  real  and  personal  estate  upon  trust  to  take 
care  of  and  manage  the  same,  and  invest  the 
income  thereof  in  stock  or  other  securities,  to 
the  best  advantage  for  the  interest  of  the  estate, 
until  his  youngest  child  should  attain  the  age 
of  21,  and  then  to  divide  the  same  amongst  all 
226*]  his  children,  share  *and  share  alike 
(reserving  sufficient  for  the  payment  of  the  an- 
nuities and  legacies  before  given,  amongst 
which  were  annuities  and  legacies  to  C.  E. 
Cobb  and  others,  the  grandchildren  of  the  tes- 
tator); declaring  that  the  shares  of  each  of  his 
daughters,  of  whom  there  are  five,  from  the 
time  of  such  division  should  remain  vested  in 
his  executors  upon  trust  to  pay  the  rents,  is- 
sues and  profits  to  his  daughters  during  their 
lives  ;  and  appointing  his  wife  Esther  execu- 
trix, and  his  son  James  and  J.T.  B.Van  Vech- 
ten executors  of  his  will.  The  plaintiffs  then 
showed  an  unavailing  attempt  to  collect  the  de- 
mand in  question  by  suit  against  Esther  Gib- 
bons, the  executrix,  and  proved  that  the  testa- 
tor at  the  time  of  his  death  died  seised  of  real 
estate  sufficient  to  pay  the  debt,  and  rested. 

It  was  conceded  that  Van  Vechten  had  not 
taken  out  letters  testamentary,  nor  acted  as  ex- 
ecutor. The  judge  ruled  that  not  having  done 
so,  he  was  not  a  devisee  under  the  will  of  the  tes- 
tator, and  could  not  take  as  trustee  without  act- 
ing as  executor;  to  which  decision  the  plaint- 
iffs excepted.  The  plaintiffs  then  offered  to 
enter  a  nolle  prosequi  as  to  Van  Vechten,  and 
take  a  verdict  against  the  other  defendants. 
The  judge  decided  that  unless  the  plaintiffs 
showed  a  right  of  recovery  against  all  of  the  de- 
fendants, they  were  not  entitled  to  a  verdict 
against  any  of  them;  and  further,  that  as  no  in- 
terest was  shown  in  the  grandchildren  in  the 
real  estate  of  the  testator,  they  were  not  charge- 
able, and  were  improperly  made  defendants — 
to  which  decisions  the  plaintiffs  also  excepted. 
The  jury,  under  the  charge  of  the  judge,  found 
a  verdict  for  the  defendants.  A  motion  was 
now  made  for  a  new  trial. 

Mr.  J.  Hamilton,  for  the  plaintiffs. 

Messrs  J.  Edwards  and  J.  McKown,  for 
the  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tions presented  in  this  case,  in  the  order  in 
which  they  arose  at  the  circuit,  are  the  follow- 
ing :  1.  Is  the  defendant  Van  Vechten  a  dev- 
isee under  the  will  of  the  testator  ?  2.  If  not, 
could  the  plaintiff  enter  a  nolle  prosequi  as  to 
him,  and  proceed  against  the  other  defendants? 
3.  Were  the  children  of  Mrs.  Cobb  properly 
made  defendants  ? 

227*]  *1.  There  can  be  no  doubt  that  the  tes- 
tator intended  to  convey  his  whole  estate,  real 
and  personal,  to  the  persons  named  by  him  as 
executors,  upon  the  trusts  mentioned  in  the  will. 
WEND.  5. 


When  the  testator  died,  the  title  to  his  estate 
passed  from  him  ;  where  did  it  vest  ?  Un- 
doubtedly in  the  heirs,  unless  the  testator  had 
devised  it  to  other  persons.  The  executors  in 
this  case  have  not  a  bare  authority  only  ;  the 
devise  of  the  estate  is  direct  to  them.  It  is  not 
a  power  to  sell,  nor  a  devise  to  sell,  but  it  is  a 
devise  to  hold  and  manage  the  estate  until  the 
youngest  child  shall  come  of  age.  It  was  con- 
tended that  Van  Vechten  did  not  become 
trustee  unless  he  became  executor.  I  appre- 
hend that  is  not  correct  ;  he  might  have  act- 
ed, and  all  the  executors  might  have  executed 
the  trusts  in  the  will  without  probate  of  the 
will  ;  and  even  if  such  were  the  consequence 
of  not  proving  the  will,  still  he  may  be  consid- 
ered a  devisee.  An  executor  named  in  the  will 
is  not  bound  to  take  probate  when  his  co-ex- 
ecutors do;  he  may  come  in  at  any  time  after- 
wards, and  take  letters  testamentary;  and  even 
should  he  renounce  (which  was  not  done  here), 
though  he  cannot  in  that  case  take  letters  tes- 
tamentary during  the  life  of  such  as  prove  the 
will,  yet  should  he  survive  them,  he  is  entitled 
to  administration  of  the  estate  and  to  letters 
testamentary.  Toll.,  68,  69.  In  Wankfordv. 
Wankford,  1  Salk.,  307,  Holt,  Ch.  J.,  says  : 
"Where  H.  makes  his  will  and  appoints  seve- 
ral executors,  if  one  of  them  refuses  and  the 
rest  administer,  that  makes  his  refusal  void  ; 
and  the  refusing  executor  may,  notwithstand- 
ing, release  any  debt.  5  Co.,  28 a.  And  in  ac- 
tions brought  by  them,  the  refusing  executor 
must  be  named.  9  Co.,  97.  And  if  the  refusing 
executor  survives,  he  may  take  the  executor- 
ship  upon  him."  He  refers  to  some  contradic- 
tory decisions  upon  the  point,  but  shows  the 
law  to  be  settled  by  authority  as  he  had  laid  it 
down. 

If  this  be  law,  and  I  believe  theje  is  no  doubt 
that  it  is  so,  Van  Vechten  may  prove  the  will 
at  any  time  ;  and  even  had  he  renounced, 
should  Mrs.  Gibbons  die  before  the  youngest 
child  comes  of  age,  he  would  be  entitled  to  ad- 
ministration, and  letters  of  administration 
granted  to  an  administrator  *would  be  [*228 
irregular  until  he  had  again  renounced,  after 
the  death  of  the  executrix.  He  might  be  pre- 
vailed upon  perhaps  to  take  letters  testament- 
ary and  execute  the  will.  This  shows  conclu- 
sively that  a  renunciation,  much  less  a  refusal 
to  act,  does  not  devest  him  absolutely  of  his  in- 
terest as  executor;  neither  does  it  discharge  him 
of  the  trust.  He  became  trustee,  and  vested 
with  the  estate  for  the  purposes  of  the  trust  by 
virtue  of  the  will.  There  was  no  act  of  his 
necessary  to  be  done  by  way  of  condition  pre- 
cedent. The  taking  letters  testamentary  was 
necessary  to  facilitate  the  collection  of  out- 
standing debts;  but  the  estate  in  hand,  at  the 
testator's  death,  belonged  to  the  executors 
named  as  trustees,  not  as  executors.  The  ex- 
ecutors, indeed,  were  entitled  to  it  in  prefer- 
ence, so  far  as  was  necessary  for  the  payment 
of  debts  ;  but  the  character  of  executor  and 
trustee  are  not  necessarily  blended.  Suppose 
it  had  been  part  of  the  trust,  that  the  real  es- 
tate should  be  sold,  all  the  trustees  must  unite 
in  the  conveyance.  It  was  within  the  power 
of  Van  Vechten  to  devest  himself  of  the  char- 
acter of  trustee  and  his  interest  as  such. 
"  Where  a  trustee  refuses  to  accept  a  trust,  the 
usual  practice  is  to  require  him  to  release  all 
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his  estate  and  interest  to  the  other  trustees,  or 
to  execute  a  deed  of  disclaimer."  1  Cruis., 
539.  I  apprehend  Van  Vechten  should  have 
disclaimed  or  released  the  trust  as  well  as  re- 
fused the  executorship,  and  then  he  could  not 
have  been  considered  a  devisee  under  the  will, 
"but  without  such  disclaimer  or  release,  he  re- 
mains vested  with  an  interest  which  he  is  at 
liberty  to  assert  and  execute.  I  am,  therefore, 
of  opinion  that  he  was  properly  made  a  de- 
fendant as  devisee. 

2.  But  suppose  he  was  not,  then  the  question 
arises,  could  the  plaintiff  enter  a  nolle  prosequi 
as  to  him?    In  actions  upon  contract  the  rule 
is  this:  where  the  action  is  brought  against 
several  defendants  as  joint  contractors,  who 
join  in  their  pleas,   and  a  verdict  is  found 
against  them,  the  plaintiff  cannot  enter  a  nolle 
prosequi  against  any  of  them;  but  if  such  de- 
fendants sever  in  their  pleas,  and  one  pleads 
some  plea  which  goes  to  his  personal  discharge, 
and  not  to  the  action  of  the  writ,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him  and  pro- 
ceed  against  the  others.     1   Saund.,   207;  1 
229*]  Wills. ,  90.  *The  plea  of  ne  unques  ex- 
ecutor does  not  deny  the  cause  of  action,  but 
only  that  he  is  one  of  the  representatives  of  the 
testator.    1  Saund.,  207  b,  n.   In  this  court  the 
practice  has  been  carried  further  in  favor  of 
the  right  to  enter  a  nolle  prosequi.   In  Hartness 
v.  Thompson,  5  Johns.,  160, Van  Ness,  J.,  says: 
"When  a  suit  is  commenced  against  several 
joint  debtors  upon  a  joint  contract,  and  one  of 
them  pleads  or  gives  in  evidence  a  matter  which 
is  a  bar  as  to  him  only,  and  of  which  the  oth- 
ers cannot  take  advantage  as  it  respects  them, 
there  can  be  no  good  reason  why  the  plaintiff 
should  not  be  at  liberty  to  proceed  to  take 
judgment  against  them."  These  authorities  go 
further  than  is  necessary  in  this  cause  to  au- 
thorize the  course  which  the  plaintiffs  proposed 
to  adopt.  Van  Vechten  had  pleaded  separately 
that  he  was  not  a  devisee.     He  did  not,  there- 
fore, deny  the  cause  of  action,  but  only  that 
he  was  one  of  the  representatives  of  the  testa- 
tor, precisely  like  a  defendant  sued  as  executor 
who  pleads  ne  unques  executor.  The  plaintiffs, 
therefore,  should  have  been  permitted  to  enter 
a  nolle  prosequi  against  him,  and  to  have  pro- 
ceeded against  the  others,  even  had  he  been 
Improperly  joined. 

3.  This  brings  me  to  the  last  point  of  inquiry, 
whether  the  plaintiff  was  bound  to  make  out  a 
joint  cause  of  action  against  the  children  of 
Mrs.   Cobb.     All  the  defendants  in  this  case 
are  prosecuted  as  the  legal  representatives  of 
the  real  estate  of  the  testator,  in  the  same  man- 
ner as  executors  are  sued  as  the  representatives 
of  the  personal  estate.  Upon  the  principle  just 
stated,  and  upon  the  case  of  Hartness  v.  Thomp- 
son, if  it  appear  on  the  trial  that  any  of  the  de- 
fendants have  a  defense  which  is  personal,  and 
does  not  go  to  the  action  of  the  writ,  the  plaint- 
iff should  take  a  verdict  against  the  other  de- 
fendants, and  a  verdict  should  be  given  for 
those  who  prove  their  personal  privilege,  and 
judgment  will  be  entered  accordingly.     The 
defendants  in  this  suit  are  not  sued  "as  joint 
contractors  upon  their  own  contract ;  the  con- 
tract was  made  by  their  ancestor.     It  is  not  at 
all  within  the  principle  that  a  joint  contract 
must  be  proved  because  such  a  contract  is  de- 
clared on  ;  3  Cow.,  374  ;  nor,  according  to  the 
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decision  of  the  judge  at  the  circuit,  is  this  case 
in  *principle  like  Morion  v.  Oroghan,  [*23O 
20  Johns. ,  106.  In  that  case  Ch.  J.  Spencer 
says:  "  So  where  one  of  the  defendants  pleads 
matter  which  goes  to  his  personal  discharge  in 
an  action  necessarily  joint,  as  in  assumpsit  or 
debt,  such  as  bankruptcy,  that  he  was  never 
executor,  and,  under  the  decisions  of  this 
court,  infancy  and  such  pleas  as  do  not  go  to 
the  action  of  the  writ ;  in  these  cases  a  nolle 
prosequi  may  be  entered  as  to  one  defendant ; 
but  when  all  the  defendants  are  necessarily 
parties,  and  the  plaintiff  was  obliged  to  make 
them  parties,  as  in  the  proceedings  against 
terre-tenants,  a  discontinuance  as  to  some  is  a 
discontinuance  as  to  all."  In  this  case,  in  the 
opinion  of  the  judge  at  the  circuit,  it  was  not 
necessary  to  make  the  children  of  Mrs.  Cobb 
parties.  According,  therefore,  to  the  decision 
just  quoted,  it  was  a  case  in  which  &nolle pro- 
sequi might  have  been  entered.  If  those  de- 
fendants were  neither  heirs  nor  devisees,  they 
should  not  have  been  made  parties  ;  and  hav- 
ing, in  the  opinion  of  the  court,  shown  a  de- 
fense which  did  not  go  to  the  action  of  the  writ, 
but  was  personal  as  to  them  and  not  affecting 
the  other  defendants,  I  can  see  no  reason  why 
a  verdict  might  not  have  been  taken  in  their 
favor. 

[The  judge  then  proceeds  to  take  a  view  of 
the  statute  authorizing  actions  against  heirs 
and  devisees,  and  the  effect  of  failing  to  prove 
the  children  of  Mrs.  Cobb  to  be  heirs  or  dev- 
isees, after  joining  them  as  parties  in  the  suit; 
but  as  the  mode  of  proceeding  in  such  cases  is 
altered  by  the  Revised  Statutes  from  what  it 
was  formerly,  it  is  deemed  unnecessary  to  give 
the  residue  of  the  opinion  pronounced  in  this 
case.] 

New  trial  granted. 

Cited  in— 21  Wend.,  441 ;  13  N.  Y..  96 ;  61  N.  Y.,  502; 
19  Am.  Hep.,  296;  2  Laos.,  308;  22  Hun.,  407;  16  Barb., 
203 ;  30  Barb.,  532 ;  4  Sand.,  401 ;  24  Mlnn.,187 ;  49  Cal., 
86  ;  48  Sup.  Ct..  23. 
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Officers — Acting  in  Aid  or  by  Command  of  Con- 
stable— Justification —  Costs. 

A  constable  is  justified  in  executing  process  regu- 
lar on  its  face,  although  the  officer  issuing  such 
process  be  but  an  officer  de  facto. 

Evidence  establishing  the  fact  that  the  officer  is- 
suing the  process  is  an  officer  de  facto,  is  not  merely 
prime  facie  that  he  is  an  officer  de  jure;  it  is  con- 
clusive for  the  protection  of  a  ministerial  officer  re- 
quired to  execute  such  process. 

To  constitute  a  person  an  officer  de  facto,  a  mere 
claim  to  be  a  public  officer  and  exercising  the  duties 
of  the  office  are  not  sufficient ;  there  must  be  some 
color  of  right  to  the  office,  or  an  acquiescence  on 
the  part  of  the  public  for  such  a  length  of  time  as 
will  authorize  the  presumption  of  at  least  a  colora- 
ble election  or  appointment. 

Citations— 7  Johns.,  549;  9  Johns.,  125;  3  Johns.. 
431;  12  Johns.,  296;  4  T.  B.,  366;  17  Vin..  114:  2 
Camp.,  131 :  9  Mass.,  231 ;  10  Mass.,  290 ;  6  Cow.,  642, 
9  Cow.,  640;  3  Camp.,  432;  1  Hawk.  P.  C..  cb.  69, 
sec.  4. 

ERROR  from  the  Orleans  C.  P.    Smith  sued 
Wilcox  in  an  action  of  trespass  de  bonis 


.— Ministerial  officer— How  far  protected  by 
process.    See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
i  Savacool  v.  Boughton,  ante,  170,  note. 
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asportatis.  Wilcox  justified  the  taking  as  a 
constable,  by  virtue  of  an  execution  tested  in 
June,  1826,  issued  by  Justus  Ingersoll  as  a  jus- 
tice of  the  peace  of  the  Town  of  Shelby  in  the 
County  of  Orleans,  upon  a  judgment  rendered 
by  him  against  Smith.  It  was  admitted  that 
the  execution  on  its  face  was  strictly  regular. 
Ingersoll  was  reputed  a  justice  of  the  peace  of 
the  Town  of  Shelby,  and  acted  as  such  for 
three  years  preceding  the  trial  in  the  C.  P., 
which  was  in  Feb.,  1827.  The  Town  of  Shelby 
formerly  belonged  to  the  County  of  Genesee. 
In  Apr. ,  1825,  that  town  and  seven  other  towns 
were  erected  into  a  separate  county  called  Or- 
leans, and  after  the  organization  of  such  coun- 
ty, Ingersoll  continued  to  act  as  a  justice  of  the 
peace  until  after  Dec.  1,  1826.  The  plaintiff 
proved  that  in  May,  1825,  the  judges  and  Su- 
pervisors of  Orleans  made  an  appointment  of 
four  justices  of  the  peace  for  the  Town  of  Shel- 
by, and  that  Ingersoll  was  not  one  of  the  num- 
ber. This  evidence  was  objected  to,  but  ad- 
mitted. The  defendant  offered  in  evidence  a 
certificate  of  the  clerk  of  Genesee,  that  Mar. 
8,  1823,  Ingersoll  was  duly  sworn  into  office  as 
a  justice  of  the  peace  of  the  County  of  Genesee, 
which  was  refused  to  be  received  as  evidence 
by  the  court,  who  charged  the  jury  that  the 
evidence  that  Ingersoll  was  a  justice  of  the 
232*]  peace  was  *prima  facie  sufficient  only, 
and  might  be  rebutted  ;  and  that  inasmuch  as 
it  had  been  shown  that  he  had  not  been  ap- 
pointed a  justice  of  the  peace  of  Orleans  Co., 
he  was  not  a  legal  justice  of  that  county,  and 
the  process  issued  by  him  was  void  and  did  not 
protect  the  constable.  The  defendant  except- 
ed,  and  the  jury  found  a  verdict  for  the  plaint- 
iff, on  which  judgment  was  entered, 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff  in  error.  Ingersoll  being  a  justice 
of  the  peace  de  facto,  and  the  process  being 
regular  on  its  face,  the  officer  was  justified  in 
executing  it,  7  Johns.,  549.  If  Ingersoll  acted 
by  virtue  of  an  appointment  made  whilst  the 
Town  of  Shelby  composed  part  of  the  County 
of  Genesee,  and  the  term  for  which  he  was  ap- 
pointed had  not  expired,  he  was  an  officer  de 
jure,  the  dismemberment  of  that  town  from 
Genesee  not  affecting  his  appointment;  6  Cow., 
642  ;  9  Id.,  640  ;  and  that  he  had  been  duly  ap- 
pointed, might  well  be  presumed  from  the 
length  of  time  that  he  acted  as  an  officer,  as 
well  before  as  after  the  County  of  Orleans  was 
created,  and  those  acts  acquiesced  in  by  the 
public.  In  Fowler  v.  Bebee,  9  Mass.,  231,  it  was 
held  that  the  acts  of  an  officer  de  facto  were 
valid  as  to  third  persons,  and  that  the  title  of 
the  officer  could  not  be  collaterally  inquired 
into  ;  though  on  an  information  against  the 
officer  himself  to  try  the  title  by  which  he  held 
his  office,  it  was  subsequently  held  that  the  in- 
quiry was  proper.  10  Mass."  290. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 
ror. The  evidence  to  show  Ingersoll  a  justice 
was  at  most  but  prima facie,  and  as  such  might 
be  rebutted.  It  was  rebutted,  which  made  it 
incumbent  on  the  defendant  to  have  given  the 
best  evidence  in  his  power,  viz. :  the  appoint- 
ment of  Ingersoll,  if  in  fact  such  appointment 
was  ever  made.  Prima  facie  evidence  like  that 
given  in  this  case  may  be  rebutted  and  effect- 
ually repelled  by  proof  that  the  officer  de  facto 
is  not  an  officer  de  jure.  3  Camp. ,  432. 
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*By  the  Court,  Sutherland,  J.  The  [*233 

principle  is  well  settled,  that  the  acts  of  officers 
de  facto  are  as  valid  and  effectual  when  they 
concern  the  public  or  the  rights  of  third  per- 
sons, as  though  they  were  officers  dejure.  The 
affairs  of  society  could  not  be  carried  on  upon 
any  other  principle. 

In  People  v.  Collins,  7  Johns.,  549,  the  town 
clerk  of  Turin  refused  to  record  the  survey  of 
a  road,  because  one  of  the  commissioners  who 
signed  the  survey  had  not  taken  the  oath  of 
office  and  filed  it  with  the  clerk,  as  was  re- 
quired by  law.  The  court  held  that  the  clerk, 
a  mere  ministerial  officer,  had  no  right  to  in- 
quire into  the  authority  of  the  commissioners 
and  to  adjudge  their  acts  to  be  void  ;  that,  act- 
ing as  commissioners  under  color  of  an  elec- 
tion, their  acts  were  valid,  and  their  title  could 
not  be  inquired  into  collaterally.  In  M'Instry 
v.  Tanner,  9  Johns.,  135,  upon  certiarari,  it 
was  contended  that  the  judgment  was  void,  on 
the  ground  that  the  justice  who  rendered  it 
was  a  minister  of  the  gospel,  and  incapacitated 
by  the  Constitution  from  holding  any  office. 
The  court  held  that  the  title  of  the  magistrate 
could  not  be  drawn  in  question  in  this  man- 
ner ;  that  they  were  to  intend  that  he  acted 
under  a  regular  commission,  and  being  an  of- 
ficer de  facto,  his  acts  in  relation  to  the  public 
and  third  persons  were  valid.  Vide,  also,  Pot- 
ter v.  Luther,  3  Johns.,  431  ;  Reed  v.  Gittet,  12 
/d.,296;4T.R,366;16Vin.,114;2Camp.,131. 

In  Fowler  v.  Bebee,  9  Mass.,  231,  the  defend- 
ant pleaded  in  abatement  that  the  sheriff  whose 
deputy  served  the  writ  was  not  sheriff  dejure, 
he  having  been  appointed  and  commissioned 
some  months  before  the  law  erecting  the  coun- 
ty for  which  he  was  appointed,  by  its  own 
terms,  went  into  operation.  The  plea  was 
overruled  on  the  ground  that,  being  sheriff  de 
facto,  his  acts  and  those  of  his  deputies  were 
valid  as  to  third  persons,  and  that  his  title  to 
the  office  could  not  be  collaterally  tried.  An 
information  was  subsequently  filed  against  the 
officers  of  this  county  by  the  Solicitor-General, 
and  their  appointments  were  decided  by  the 
court  to  have  been  made  without  constitution- 
al and  legal  authority.  10  Mass.,  290. 

*It  will  be  observed  that  these  cases  [*234 
do  not  go  upon  the  ground  that  the  claim  by 
an  individual  to  be  a  public  officer,  and  his  act- 
ing as  such,  is  merely  prima  facie  evidence 
that  he  is  an  officer  de  jure ;  but  the  principle 
they  establish  is  this  :  that  an  individual  com- 
ing into  office  by  color  of  an  election  or  ap- 
pointment, is  an  officer  de  facto,  and  his  acts  in 
relation  to  the  public  or  third  persons  are  valid 
until  he  is  removed,  although  it  be  conceded 
that  his  election  or  appointment  was  illegal. 
His  title  shall  not  be  inquired  into.  The  mere 
claim  to  be  a  public  officer,  and  the  perform- 
ance of  a  single  or  even  a  number  of  acts  in 
that  character,  would  not,  perhaps,  constitute 
an  individual  an  officer  de  facto.  There  must  be 
some  color  of  an  election  or  appointment,  or 
an  exercise  of  the  office,  and  an  acquiescence 
on  the  part  of  the  public  for  a  length  of  time 
which  would  afford  a  strong  presumption  of 
at  least  a  colorable  election  or  appointment. 

Independently  of  the  certificate  of  the  clerk 

of  the  County  of  Genesee  (which  I  think  was 

properly  excluded  by  the  court  below),  there 

is  no  direct  evidence  that  Justus  Ingersoll  came 
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into  office  under  color  of  an  election  ;  but  it  is 
shown  that  he  was  an  acting  justice  of  the 
Town  of  Shelby,  in  the  County  of  Genesee, 
for  at  least  two  years  before  the  County  of  Or- 
leans was  erected,  in  Apr.,  1825  ;  and  that  he 
continued  to  act  as  such  justice  in  the  same 
town,  after  it  became  a  part  of  Orleans  Co., 
down  to  Dec.,  1826.  This  evidence  warrants 
the  presumption  that  he  was  elected  a  justice 
while  his  town  was  a  part  of  the  County  of 
Genesee,  and  that  he  continued  to  act  by  virt- 
ue of  that  authority  in  the  County  of  Orleans; 
and  it  has  been  judicially  determined,  that  the 
transfer  of  a  town  from  one  county  to  another 
does  not  terminate  or  affect  the  offices  or  powers 
of  its  magistrates.  6  Cow.,  642  ;  9  Cow.,  640. 
The  proof  on  the  part  of  the  plaintiff,  there- 
fore that  Ingersoll  had  never  been  appointed  a 
justice  of  the  County  of  Orleans  since  its  or- 
ganization, did  not,  when  taken  in  connection 
with  the  other  evidence  in  the  case,  impeach 
his  title  to  the  office,  or  rebut  the  prima  facie 
evidence,  if  it  is  to  be  considered  but  prima  fa- 
cie, which  had  been  given  by  the  defendant. 
235*]  *The  case  of  Bex  v.  Verelel,  3  Camp. , 
432,  depends  upon  a  different  principle.  That 
was  an  indictment  against  the  defendant  for 
perjury,  alleged  to  have  been  committed  in  an 
oath  taken  before  Samuel  Parsons,  surrogate 
of  the  Bishop  of  London.  The  indictment 
averred  that  the  said  Samuel  Parsons  had  com- 
petent authority  to  administer  the  oath.  It  was 
held  by  Ld.  Ellenborough  that  his  having  act- 
ed as  surrogate  was  prima  facie  evidence  that 
he  was  duly  appointed  and  had  competent  au- 
thority to  administer  the  oath,  on  the  general 
presumption  of  law  that  a  person  acting  in  a 
public  capacity  is  duly  authorized  to  do  so;  but 
he  held  that  the  presumption  might  be  rebut- 
ted by  showing  that,  in  fact,  he  had  never  been 
legally  appointed,  and  that  such  proof  would 
negative  the  allegation  that  he  had  competent 
authority  to  administer  the  oath.  Here  the  act 
of  the  officer  was  made  the  foundation  of  an 
affirmative  criminal  proceeding,  instead  of 
being  used  as  adefense  or  protection;  and  itmay 
well  be  that  his  strict  legal  title  to  his  office 
under  such  circumstances  may  be  inquired 
into  ;  1  Hawk.  P.  C.,  ch.  69,  sec.  4  ;  but  if  an 
officer  had  been  prosecuted  as  a  trespasser  for 
an  act  done  under  a  precept  or  warrant  issued 
by  the  surrogate,  I  apprehend  an  inquiry  into 
the  title  of  the  surrogate  to  his  office,  after  an 
unquestioned  exercise  of  its  powers  for  twenty 
years,  would  not  have  been  permitted. 

The  court  below,  therefore,  erred,  and  flie  judg- 
ment must  be  reversed. 

Officer  de  facto,  what  constitutes— Evidence  of  offi- 
cial character.  Cited  in— 7  Wend.,  344 :  9  Wend.,  18 ; 
8  N.  Y.,  103;  68  N.  Y.,  278  (23  Am.  Rep.,  171) ;  76 N.  Y., 
233  (32  Am.  Reo.,  296) ;  14  Barb.,  287,  317;  30  Barb., 
196  ;  38  Barb.,  35;  60  Barb.,  248  ;  8  Abb.  Pr.,  362 ;  23 
Cal.,  320 ;  23  Ind.,  499 ;  38  Ind.,  490 ;  119  Mass.,  468 ;  36 
Am.  Dec.,  745  (19  Me.,  156);  4  Am.  Rep.,  387  (20 Mich., 

Officer  de  facto— Acts,  when  valid.  Distinguished 
—30  How.  Pr..  420. 

Cited  in-24  Wend.,  527  ;  5  Hill,  630 ;  3  Denio,  397;  8 
N.  Y.,  89;  64  N.  Y.,  495;  3  Keyes,  449;  4  Abb.  App. 
Dec.,  24 ;  3  Trans.  App.,  81 :  6  Hun,  138 ;  3  Barb.,  171; 
45  Barb.,  460  ;  15  How.  Pr.,  477  :  59  How.  Pr.,  407 ;  6 
Abb.  Pr.,  234  ;  99  U.  8.,  24 ;  10  Mich.,  260  ;  38  Mo.,  331; 
23  Cal.,  320 :  66  111.,  77  ;  75  111.,  565 ;  44  Am.  Dec.,  578 
(17  Conn.,  586) ;  9  Am.  Rep.,  424  (38  Conn.,  449). 

Officer  issuing  process,  now  protected.  Cited  in— 9 
Wend.,  36. 181 ;  12  Wend.,  499 ;  16  Wend.,  566 ;  36  Am. 
Dec.,  746  (19  Me.,  155) ;  40  Am.  Dec.,  48  (1  Doug.,  99). 
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ELLWOOD  v.  MONK. 

Contracts — Promise  to  Pay  Debt  of  Third  Per- 
son— Consideration. 

Where  A,  in  consideration  of  property  transferred 
and  delivered  to  him  by  B,  promises  to  pay  and  dis- 
charge, amongst  other  creditors  of  B  named  and. 
specified  at  the  time,  the  demand  or  claim  of  C 
against  B  on  certain  notes  held  by  him,  an  action 
will  lie  by  C  against  A,  although  the  promise  of  A  is 
not  reduced  to  writing. 

Citation— 4  Cow..  432. 

DEMURRER  to  plea.  The  declaration  in 
this  case  contains  several  special  counts  in 
assumpsit;  the  second  count  sets  forth  three 
several  promissory  notes  made  by  one  Johan- 
nes Monk  to  the  plaintiff,  each  for  a  quantity 
of  hemlock  boards,  *dated  in  Nov.,  [*23& 
1819,  and  payable  in  Jan.,  1822, 1823  and  1824. 
It  is  then  averred  that  Jan.  1, 1823,  the  defend- 
ant, Jacob  Monk,  in  consideration  that  Johan- 
nes Monk  then  and  there,  to  wit :  at  the  place 
mentioned  in  the  declaration,  gave  and  deliv- 
ered to  him  a  large  portion  of  property  of  great 
value,  to  wit :  of  the  value  of  $500,  undertook 
and  faithfully  promised  to  pay  and  discharge,, 
amongst  other  creditors  of  the  said  Johannes 
then  and  there  named  and  specified,  the  de- 
mand or  claim  of  the  plaintiff  against  the  said 
Johannes  arising  from  the  said  notes.  Then 
follows  an  averment  that  Jan.  1,  1823,  Johan- 
nes Monk  was  indebted  to  the  plaintiff  in  the 
sum  of  $300,  and  that  the  plaintiff,  confiding 
in  the  promise  of  the  defendant,  stayed  all  pro- 
ceedings and  the  collection  of  his  debt  against 
Johannes  Monk,  whereof  the  defendant  had. 
notice  ;  whereby  the  defendant  became  liable 
to  pay,  &c.  The  defendant  pleaded  :  1.  The 
general  issue  ;  2.  The  Statute  of  Limitations  ; 
and  3.  The  Statute  of  Frauds  ;  averring  that 
the  action  is  brought  for  the  debt  of  Johannes 
Monk,  and  that  the  promise  of  the  defendant 
is  not  in  writing.  The  plaintiff  replied  to  the 
second  ple&assumpsit  infra,  &c.,  and  demurred 
to  the  third  plea,  assigning  as  a  special  cause- 
that  it  is  inconsistent  with  the  second  plea. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  tJie  Court,  Marcy,  J.  The  third  plea  i& 
clearly  bad,  because  'it  sets  up  as  a  defense  a 
fact  which  the  plaintiff  must  have  proved  if 
the  defendant  had  pleaded  the  general  issue  ; 
but  an  objection  to  a  special  plea,  because  it 
amounts  to  the  general  issue  and  no  more,  can- 
not prevail  unless  it  be  specially  assigned  as 
cause  of  demurrer.  The  plaintiff,  not  having 
the  right  to  insist  upon  this  objection,  the  plea 
is  good,  unless  the  contract  set  forth  in  the  dec- 
laration is  a  valid  contract  without  being  in 
writing.  If  the  plea  does  not  answer  all  the 
counts  where  it  professes  to  do  so,  the  demur- 
rer to  it  must  be  adjudged  to  be  well  taken.  I 
think  some  of  the  counts,  particularly  the  sec- 
ond, set  forth  a  contract  which  is  obligatory 
*on  the  defendant,  without  being  re-  [*237 
duced  to  writing.  The  promise  in  this  count 
is  to  pay  the  debt  of  a  third  person,  but  yet  it 
is  not  within  the  Statute  of  Frauds,  being  made 
upon  a  new  and  distinct  consideration.  Most 


NOTE.— Statute  of  frauds— Promise  to  pay  the  debt 
of  another  on  a  new  and  original  consideration.  See,. 
Farley  v.  Cleveland,  4  Cow.,  432,  note. 
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if  not  all  of  the  cases  in  relation  to  this  point 
which  have  arisen  under  the  Statute  of  Frauds, 
as  well  in  England  as  here,  were  fully  consid- 
ered by  the  Cfiief  Justice  in  Farley  v.  Cleveland, 
4  Cow.,  432,  and  the  principle  above  laid  down 
firmly  established.  It  is  expressly  averred  in 
this  count  of  the  declaration,  that  in  consider- 
ation of  the  property  sold  and  delivered  to  him, 
the  defendant  promised  to^»ay  certain  specified 
debts  of  Johannes  Monk,  of  which  the  debt 
due  to  the  plaintiff  was  one.  If  the  promise 
had  been  to  pay  the  demand  due  to  the 
plaintiff  alone,  in  consideration  of  property 
assigned  and  delivered  to  the  defendant  by 
the  debtor,  I  think  no  doubt  as  to  the  val- 
idity of  the  promise  could  have  been  raised  ; 
and  I  do  not  perceive  that  the  promise  is  less 
available  to  the  plaintiff,  because  at  the  same 
time  the  defendant  made  a  promise  to  pay 
other  debts  of  Johannes  Monk. 

We  give  no  opinion  as  to  the  validity  of  the 
verbal  promise  to  pay  all  the  debts  of  Johan- 
nes Monk,  without  any  designation  thereof,  in 
consideration  of  the  transfer  of  the  property 
to  the  defendant. 

Judgment  for  plaintiff. 

Cited  in-2  Denio,  59 :  20  N.  Y.,  277 ;  21 N.  T.,  422 ; 
7  Hun,  585';  3  Barb.,  213 ;  16  Barb.,  565,  649 ;  35  Barb., 
155  ;  16  How.  Pr..  566 ;  17  How.  Pr.,  295  ;  7  Abb.  Pr., 
432 ;  2  Bos.,  398  ;  2  Hilt.,  150 ;  6  Leg.  Obs.,  362;  29  Ind., 
227  ;  46  Am.  Dec.,  360  (1  Fla.,  301) ;  47  Am.  Dec.,  546 
(lStrob.,5). 


MERRILL  «.  NEAR  AND  FORBES. 

Action  against  Constable  and  Plaintiff  in  Execu- 
tion —  Joint  Defense  Waiver  of  Right  to  Jus- 
tify and  Double  Costs — Defenses. 

A  constable  who  joins  with  a  party  in  pleading  the 
general  issue,  waives  his  rig-fat  to  justify,  and  for- 
feits his  claim  to  double  costs,  if  such  party,  as  well 
as  the  constable,  cannot  make  out  a  justification. 

A  party,  who  turns  out  property  and  directs  it  to 
be  taken  by  a  constable.cannqt,  in  an  action  against 
him  and  the  constable  for  taking*  the  property,  set 
up  the  defense  that  he  acted  in  aid  or  assistance  or 
by  command  of  the  constable  ;  to  entitle  a  party  to 
such  defense,  there  should  either  be  a  request  from 
the  officer,  or  it  should  appear  that  aid  or  assistance 
was  necessary,  from  which  a  request  might  be  im- 
plied. 

Citations— 2  Wils.,  384 ;  2  Str.,  993;  1  Saund.,  28,  n, 
2  ;  2  Cai.,  108 ;  7  Cow.,  330 ;  2  Cow.,  426 ;  1  Cai.,  252. 

ERROR  from  the  Madison  C.  P.  Merrill 
sued  Near  and  Forbes  in  a  justice's  court, 
and  declared  in  these  words  :  "  The  plaintiff 
declares  against  the  defendants  for  two  chains, 
238*]  *one  yoke  of  oxen,  one  yoke  of  stags, 
one  yoke  of  steers  and  one  ox  yoke,  bows  and 
irons,  to  his  damage  $50."  The  defendants 
pleaded  "not  guilty."  The  justice  gave  judg- 
ment for  the  plaintiff,  and  the  defendants  ap- 
pealed to  the  Madison  C.  P. ;  where  the  cause 
was  again  tried  on  the  above  pleadings,  and  a 
verdict  found  for  the  defendants.  A  sugges- 
tion appears  on  the  record  that  the  suit  was  for 
acts  done  by  Near  as  a  constable,  and  by  Forbes 
in  aid  and  assistance  and  by  command  of  Near; 
wherefore  the  C.  P.  awarded  double  costs  to 
the  defendants.  On  the  trial,  it  was  proved 
that  Near  was  constable,  and  took  a  yoke  of 
oxen  and  a  pair  of  chains  belonging  to  the 
plaintiff  and  carried  them  away,  and  that  Forbes 
turned  out  the  property  to  Near  and  directed 
him  to  take  it,  and  that  the  taking  was  in  con- 
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sequence  of  such  direction.  The  defendants 
proved  a  judgment  against  one  Boyer,  and  the 
issuing  of  an  execution  thereon  to  Near,  by 
virtue  of  which  the  property  in  question  was 
taken.  This  evidence  was  offered,  as  stated  in 
the  bill  of  exceptions,  as  a  justification,  and  to 
prove  that  Near  acted  as  constable,  and  to  en 
title  him  to  double  costs.  It  was  objected  to 
by  the  plaintiff,  on  the  ground  that  Forbes  was 
not  entitled  to  prove  a  justification,  nor  to  re- 
cover double  costs  under  the  general  issue;  and 
that  Near  having  pleaded  the  general  issue 
only,  and  that  jointly  with  Forbes,  he  had  lost 
his  privilege  as  an  officer.  The  objection  was 
overruled,  and  the  evidence  received.  The 
plaintiff  excepted,  and  the  jury  found  for  the 
defendants. 

Mr.  P.  Gridley,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendants  in 
error. 

By  ike  Court,  Sutherland,  J.     We  are  of 

opinion  that  the  action  was  trespass,  and  that 
the  plea  was  joint,  because,  although  those 
facts  do  not  conclusively  appear  upon  the  face 
of  the  pleadings,  yet  fairly,  and  we  think  nec- 
essarily, they  are  to  be  inferred  from  the  whole 
record. 

Forbes  did  not  act  in  aid  or  assistance  or  by 
commandment  of  the  constable,  within  the 
meaning  of  the  Act  for  More  Easy  Pleading 
in  Certain  Cases.  He  was  not  called  upon 
by  "the  constable  to  assist  him.  His  [*239 
interference  was  voluntary.  He  accompanied 
the  constable  and  pointed  out  the  property  in 
question,  and  directed  him  to  take  it.  It  was 
decided  in  Herrick  v.  Manley,  1  Cai.,  253,  that 
a  plaintiff  who  delivered  to  a  constable  a  writ 
in  his  own  suit,  and  directed  him  to  take  and 
imprison  the  defendant  upon  it,  could  not,  in 
an  action  against  him  by  the  defendant  for  false 
imprisonment,  give  the  matter  in  evidence  in 
justification  under  the  statute.  His  participa- 
tion in  the  arrest  was  held  not  to  be  in  aid  or 
assistance  of  the  officer.  There  should  either 
be  a  request  from  the  officer,  or  it  should  ap- 
pear that  aid  or  assistance  was  necessary,  from 
which  a  request  may  be  implied.  Nothing  of 
that  kind  appears  in  this  case,  and  Forbes  must 
be  considered  as  having  officiously  and  volun- 
tarily intermeddled  with  the  execution  of  this 
process,  and  cannot  justify  or  protect  himself 
under  the  statute  ;  and  Near,  the  constable, 
having  united  with  him  in  his  plea,  cannot  set 
up  a  separate  justification  ;  for  nothing  is  bet- 
ter settled  than  that  on  a  joint  plea  in  trespass 
no  separate  justification  can  be  set  up.  2  Wils. , 
384  ;  2  Str.,  993  ;  1  Saund.,  28,  n.  2  ;  Scher- 
merhovnv.  Tripp,  2  Cai.,  108.  This  rule  is  not 
confined  to  a  technical  plea  of  justification,  but 
extends  to  the  plea  of  not  guilty,  which,  under 
the  provisions  of  our  statute,  is  equivalent  to 
to  a  plea  of  justification.  This  was  expressly 
decided  in  Schermerhorn  v.  Tripp,  2  Cai.,  108; 
in  Bradley  v..Hunt,  7  Cow.,  330,  and  in  Wales 
v.  Hart,  2  Cow.,  426.  Upon  a  joint  plea  in 
such  cases,  each  defendant  waives  any  privi- 
lege or  defense  peculiar  to  himself,  and  must 
share  the  fate  of  his  associate  as  to  any  matter 
of  justification.  A  constable  even  forfeits  his 
right  to  double  costs,  under  the  statute,  by 
uniting  in  a  plea  with  a  defendant  who  has  not 
the  same  right.  Wales  v.  Hart,  2  Cow.,  426. 
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The  evidence  objected  to  was,  therefore,  in- 
admissible for  the  purpose  for  which  it  was  of- 
fered. It  might  perhaps  have  been  proper, 
within  the  case  of  Herrick  v.  Manley,  1  Cai. , 
253,  for  the  purpose  of  showing  that  the  prop- 
erty was  not  taken  in  consequence  of  the  in- 
24O*]  structions  of  Forbes,  but  by  *virtue  of 
legal  process  ;  but  it  was  not  offered  for  that 
purpose, 

Judgment  reversed  as  to  double  costs,  and  court 
below  ordered  to  award  single  costs  to  defendants. 

Cited  in— 30  Am.  Dec..  490  (8  Vt.,  509). 


McGUINTY  v.  HERRICK. 

Execution — Escape  of  Defendant — Plaintiff  may 
Use  Judgment  as  Set-off— Judgment  so  Used  is 
Extinguished — Ministerial  Officers,  how  far 
Protected. 

If  a  defendant  in  execution  escape,  the  plaintiff 
is  remitted  to  his  former  rights,  the  imprisonment 
is  no  longer  a  satisfaction,  and  the  plaintiff  may  use 
the  judgment  as  a  set-off  against  a  demand  of  the 
defendant,  or  proceed  anew  against  his  person  or 
property. 

Where  such  judgment  is  insisted  on  as  a  set-off, 
and  submitted  to  and  passed  upon  by  a  jury,  wheth- 
er the  same  be  allowed  or  not,  the  judgment  is  ex- 
tinguished and  the  plaintiff  concluded ;  and  if  the 
plaintiff  subsequently  sues  out  execution  upon  such 
judgment,  he  is  a  trespasser. 

To  take  a  case  out  of  the  rule  that  a  set-off  thus 
submitted  is  conclusive  upon  the  party,  it  should 
be  affirmatively  shown  that  the  jury  could  not  le- 
gally have  allowed  the  defense. 

A  regular  process  from  a  court  having  jurisdic- 
tion of  the  subject-matter  affords  protection  to  the 
ministerial  officers  of  the  court,  but  yields  none  to 
a  party  who  wantonly  takes  an  execution  upon  a 
satisfied  judgment,  and  sells  the  property  of  the 
defendant. 

Citations— 2  Johns.  Cas.,  49 ;  7  Cow.,  249;  2  Johns., 
210;  6  Johns.,  168  ;  7  Johns.,  22;  6  Cow.,  262. 

ERROR  from  the  Clinton  C.  P.  McGuinty 
sued  Herrick  in  a  justice's  court,  and  de- 
clared in  trespass  for  taking  certain  goods  and 
chattels.  The  defendant  pleaded  not  guilty, 
and  justified  under  an  execution  issued  on  a 
justice's  judgment  in  favor  of  one  Monty 
against  McGuinty,  of  which  judgment  the  de- 
fendant was  the  assignee.  The  plaintiff  replied 
that  the  judgment  pleaded  by  the  defendant 
had  been  submitted  by  him  in  a  former  suit 
between  the  sarme  parties,  and  passed  upon  by 
a  jury,  and  that  the  plaintiff  had  been  commit- 
ted to  jail  before  that  time  on  the  same  judg- 
ment. The  justice  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed  to  the 
Clinton  C.  P.,  where  the  cause  was  again  tried 
on  the  above  pleadings. 

On  the  trial  in  the  C.  P.,  the  following  facts 
appeared  :  Sep.  30,  1826,  a  judgment  was  ren- 
dered by  a  justice  of  the  peace  in  favor  of  one 
C.  Monty  against  McGuinty  for  $11.52,  and  an 
241*1  execution  issued  thereon,  by  *virtue  of 
which  McGuinty  was  arrested  and  committed 
to  jail  Oct.  13,  1826.  Subsequently,  McGuinty 
commenced  a  suit  against  Herrick  before  an- 
other justice  in  assumpsit ;  Herrick  appeared 
and  pleaded  the  general  issue,  and  gave  notice 
that  he  would  set  off  the  above  judgment  in 


NOTE.— Ministerial  officer— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note  ; 
Savacool  v.  Boughton,  ante,  170,  note, 
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favor  of  Monty,  he  having  become  the  owner 
thereof  by  assignment.  At  the  joining  of  this 
issue,  and  after  the  defendant  had  pleaded  and 
given  notice  of  set-off  as  above,  the  plaintiff 
stated  that  he  had  been  committed  to  jail  by 
virtue  of  an  execution  on  that  judgment,  and 
still  remained  a  prisoner,  and  denied  the  as- 
signment of  the  judgment  to  Herrick  ;  the  de- 
fendant answered  that  the  plaintiff  had  escaped, 
and  that  he  elected  to  consider  him  at  large. 
Dec.  20, 1826,  the  suit  of  McGuinty  v.  Herrick 
was  tried  before  the  justice  by  a  jury,  and  Her- 
rick, after  proving  the  assignment  of  the  judg- 
ment of  Monty  to  him,  insisted  that  it  was  a 
legal  set-off  to  the  demands  of  McGuinty;  the 
parties  produced  proof  for  and  against  allow- 
ing the  same,  and  the  question  was  submitted 
to  the  jury,  and  passed  upon  by  them, whether 
the  judgment  was  an  offset  in  that  cause.  The 
jury  gave  their  verdict  in  writing  in  these 
words  :  "  The  jury  agree  to  allow  the  plaint- 
iff $11.42,  and  not  allow  the  offset  of  C.  Monty's 
assignment."  Dec.  21,  1826,  in  the  morning, 
McGuinty  was  discharged  from  imprisonment, 
upon  making  the  required  affidavit  of  having 
remained  a  true  and  faithful  prisoner  during 
the  time  prescribed  by  law;  and  in  the  evening 
of  the  same  day  Herrick  delivered  an  execu- 
tion issued  on  the  judgment  of  Monty  v.  Mc- 
Guinty to  a  constable,  by  virtue  of  which  the 
property  was  taken,  for  the  taking  of  which 
this  suit  was  brought.  This  execution  con- 
tained no  command  to  imprison  the  body.  Upon 
this  state  of  facts,  the  defendant  insisted  :  1. 
That  if  the  plaintiff  was  entitled  to  maintain 
an  action,  he  should  have  brought  case,  and 
not  trespass;  and  2.  That  the  unsuccessful  at- 
tempt to  set  off  the  judgment  of  Monty  v.  Mc- 
Guinty, in  the  suit  of  the  latter  against  Her- 
rick, was  not  an  extinguishment  or  satisfaction 
of  the  judgment,  and  no  bar  to  an  execution 
upon  it  against  the  property  of  McGuinty  after 
*his  liberation  from  confinement  under  [*242 
the  first  execution;  and  that  such  judgment  was 
not  a  legal  set-off  in  the  cause  of  McGuinty  v. 
Herrick,  tried  Dec.  20.  The  court  charged  the 
jury  that  trespass  would  not  lie  against  the  de- 
fendant ;  that  the  judgment  and  execution  of 
Monty  v.  McGuinty  were  a  full  justification  of 
the  defendant;  that  McGuinty  being  in  prison 
on  the  judgment  of  Monty  against  him  at  the 
time  that  Herrick  attempted  to  offset  it,  in  the 
suit  of  McGuinty  against  him,  it  was  not,  then, 
a  legal  subject  of  set-off,  and  that  such  unsuc- 
cessful attempt  was  not  an  extinguishment  or 
satisfaction  of  the  judgment ;  and  that  Mc- 
Guinty having  been  discharged  from  imprison- 
ment under  the  first  execution,  Herrick  might 
legally  seek  satisfaction  of  the  judgment  of 
Monty  against  the  property  of  McGuinty.  The 
plaintiff  excepted  to  the  charge,  and  the  -jury 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered. 

Mr.  J.  Douglas  Woodward,  for  plaintiff 
in  error.  Trespass  was  properly  brought;  for 
whether  the  execution  was  or  was  not  a  pro- 
tection to  the  officer,  it  certainly  was  none  to 
the  party  who  sued  it  out.  If  McGuinty  had 
escaped  from  prison  under  the  first  execution, 
then  the  judgment  of  Monty  against  him  was 
a  proper  subject  of  set-off.  This  was  the  alle- 
gation of  the  defendant,  and  the  only  pretense 
on  which  it  could  have  been  offered  as  a  set- 
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off.  It  was  submitted  to  the  jury,  they  passed 
upon  it,  and  the  defendant  is  concluded.  If 
the  judgment  was  extinguished,  it  could  not  be 
revived  by  the  plaintiff  subsequently  procuring 
his  liberation  from  imprisonment. 

Mr.Vf.  Swetland,  for  defendant  in  error. 
Trespass  will  not  lie  against  a  person  acting 
under  the  authority  of  process  regularly  issued 
upon  a  regular  judgment.  If  process  be  taken 
out  maliciously,  or  from  wrong  motive,  or 
where  the  party  is  not  entitled  to  it,  case  will 
lie,  but  not  trespass.  1  Chit.  PI.,  183  ;  2  Id., 
283,  n.  m;  3  T.  R.,  183;  3  Cai.,  267;  1  Id.,  92; 
13  Johns.,  444;  10  Id.,  138;  20  Id.,  468;  19  Id., 
375  ;  7  Com.  Dig.,  tit.  Trespass,  D  ;  2  Conn., 
700;  3  Id.,  537.  Until  set  aside,  the  process  is 
243*]  a  justification  *in  trespass  ;  if  the  jus- 
tice refused  to  set  it  aside,  this  court  would 
compel  him  to  do  so. 

The  judgment  was  not  extinguished  by  the 
attempt  to  set  it  off  in  the  suit  of  McGuinty  v. 
Herrick.  It  was  not  a  legal  subject  of  set-off 
on  the  day  of  the  trial  of  that  cause,  McGuinty 
being  then  in  prison,  and  for  that  cause  the 
jury  probably  disallowed  it  ;  to  warrant  a  set- 
off  there  must  be  a  subsisting  demand  due  in 
prmenti.  3  Johns.  Cas.,  145;  7  Johns.,  22;  19 
Id.,  322;  6  Cow.,  261.  McGuinty,  by  obtaining 
his  discharge  on  the  day  after  the  trial,  admit- 
ted that  it  was  not  a  subject  of  set-off. 

By  the  Court,  Savage,  Ch.  J.  In  the  Court 
of  C.  P.  after  the  testimony  was  closed,  the  de- 
fendant submitted  two  points  to  the  court:  1st. 
That  trespass  was  not  the  proper  action,  but 
case.  2d.  That  the  Monty  judgment  was  not 
a  legal  subject  of  set-off;  that  an  unsuccessful 
attempt  to  set  it  off  was  no  extinguishment  of 
it;  and  that  the  second  execution  was  a  justifi- 
cation of  the  acts  complained  of,  and  for  which 
this  suit  was  brought. 

The  first  point  seems  to  me  to  depend  upon 
the  second, for  though  a  regular  process  from  a 
court  having  jurisdiction  of  the  subject-matter 
will  afford  a  protection  to  the  ministerial  officers 
of  the  court,  yet  the  party  who  would  wantonly 
take  out  an  execution  upon  a  judgment  which 
had  been  paid,  and  sell  the  property  of  the  de- 
fendant, would  be  a  trespasser.  A  person  acting 
under  regular  process  of  a  court  having  com- 
petent jurisdiction  is  not  a  trespasser  ;  and  if 
he  abuses  that  process,  case  lies  and  not  tres- 
pass; but  an  execution  issued  upon  a  paid  judg- 
ment is  not  regular  process.  Nor  has  a  justice 
jurisdiction  of  the  process  in  such  a  case;  and 
were  he  to  issue  such  an  execution  without  the 
express  direction  of  the  party,  he  would  him- 
self be  a  trespasser.  Percival  v.  Jones,  2  Johns. 
Cas.,  49  ;  Taylor  v.  Trask,  7  Cow.,  249.  The 
important  question,  therefore,  is,  whether  the 
judgment  of  Monty  v.  McGuinty  was  extin- 
guished by  the  attempt  to  set  it  off  in  the  suit 
of  McGuinty  v.  Herrick? 

As  long  as  McGuinty,  the  defendant  in  the 
execution,  remained  a  true  and  faithful  pris- 
oner, so  long  the  debt  on  which  he  was  impris- 
oned was  satisfied,  and  no  further  proceeding 
244*]  *could  be  had  against  him.  If  he  es- 
caped, and  remained  out  of  prison,  there  was 
no  longer  a  satisfaction  ;  then  the  plaintiff  in 
the  execution  was  at  liberty  to  prosecute  the 
sheriff,  or  take  further  execution  against  the 
defendant's  property  or  person,  without  wait- 
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ing  for  him  to  be  discharged  on  making  his 
affidavit.  If  the  escape  was  a  voluntary  escape, 
he  could  not  again  become  a  prisoner  at  the 
plaintiff's  suit  without  some  act  done  by  the 
plaintiff,  recognizing  him  as  such,  even  though 
he  actually  returned  to  prison.  It  seems  to  me, 
therefore,  that  after  a  voluntary  escape,  or  a 
negligent  escape,  without  recaption  or  volun- 
tary return,  the  plaintiff  must  be  remitted  to 
his  former  rights,  as  to  the  mode  of  proceed- 
ing against  the  defendant.  There  can  be  no 
doubt  that  before  execution  issued,  a  judgment 
may  be  set  off  in  a  suit  brought  by  the  defend- 
ant against  the  plaintiff  upon  contract,  and 
where  any  legal  set-off  would  be  a  proper  de- 
fense. And  as  no  objection  was  made  in  the 
court  below  against  the  set-off  for  not  being  be- 
tween the  proper  parties.  I  can  see  no  reason 
why  the  judgment  was  not  a  proper  subject  of 
set-off,  on  the  supposition  that  an  escape,  such 
as  I  have  stated,  had  actually  taken  place. 

There  are  cases  showing  that  where  a  sub- 
ject has  been  once  properly  before  a  jury  and 
passed  upon  by  them,  that  is  an  end  of  it.  In 
Brockway  v.  Kinney,  2  Johns.,  210,  on  certio- 
rari,  the  plaintiff  in  the  court  below  declared 
for  work  and  labor  ;  the  defendant  pleaded 
that  the  plaintiff  had  before  sued  him  for  the 
same  matter  and  recovered.  On  trial,  the  fact 
appeared  to  be,  that  in  the  former  suit  the 
plaintiff  had  declared  on  a  note  and  for  the 
same  work  and  labor,  and  that  the  jury  found 
a  verdict  on  the  note,  but  not  for  the  work  and 
labor  ;  and  in  the  second  suit,  the  plaintiff  re- 
covered for  the  labor.  This  court  said  that  the 
charge  went  to  the  jury  on  the  first  trial  and 
took  its  chance;  the  verdict  must  be  considered 
conclusive  between  the  same  parties  in  regard 
to  the  same  matter.  The  plaintiff  on  the  first 
trial  might  have  withdrawn  the  charge,  but 
not  having  done  so,  it  was  the  duty  of  the  jury 
to  pass  upon  it ;  and  the  judgment  was  re- 
versed. The  case  of  Curtis  v.  Groat,  6  Johns. , 
168,  also  came  up  on  certiorari.  An  action  of 
trespass  was  *brought  by  Groat  against  [* 245 
Curtis  for  cutting  his  wood  and  making  it  into 
coal.  The  defendant  put  in  a  claim  for  the 
value  of  the  coal  which  was  still  on  the  plaint- 
iff's land  ;  the  plaintiff  recovered  after  the 
claims  for  the  trespass  and  for  the  coal  were 
fully  submitted  to  the  jury.  Curtis  afterwards 
sued  for  the  coal,  and  the  defendant  prevailed. 
This  court  affirmed  the  judgment,  saying,  it  is 
sufficient  in  this  case  that  the  demand  for  the 
coal  had  been  once  submitted  to  a  jury  when 
the  plaintiff  was  sued  for  cutting  the  timber, 
and  that  the  jury  passed  upon  this  claim.  In 
Bull  v.  Hopkins,  7  Johns.,  22,  a  set-off  had  been 
presented  and  rejected  by  a  jury,  and  the  party 
presenting  it  was  allowed  to  recover  it  in  a 
second  suit,  it  appearing  by  the  justice's  return 
that  the  set-off  so  rejected  was  a  demand  not 
then  due  and,  therefore,  could  not  legally  have 
been  set  off  at  the  first  trial.  The  same  point 
was  decided  in  the  same  way  in  Wolfe  v.  Wash- 
burn,  6  Cow.,  262.  There,  rent  not  yet  due 
was  set  off  by  the  jury  ;  and  Woodworth,  J., 
in  giving  the  opinion  of  the  court  says,  an  al- 
lowance to  a  party  by  way  of  set-off,  is  always 
founded  on  an  existing  demand  in  prcesenti.and 
not  one  that  may  be  claimed  in  future.  There 
is  no  discrepancy  in  these  decisions  ;  and  the 
result  is,  that  if  a  party  to  a  suit,  either  plaint- 
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iff  or  defendant,  presents  a  demand  which  is 
legal,  and  proper  to  be  allowed  if  supported  by 
sufficient  testimony,  and  the  jury  pass  upon  it 
and  disallow  it,  such  demand  cannot  be  recov- 
ered in  another  suit.  The  error  of  the  jury 
may  be  ground  for  granting  a  new  trial  when 
brought  up  on  a  case,  or  for  reversing  the 
judgment  when  brought  up  on  cerliorari,  but 
not  liable  to  be  reviewed  collaterally.  The 
verdict  is  conclusive,  unless  it  appears  that  the 
claim  rejected  by  them  could  not  legally  have 
been  allowed. 

It  does  not  appear  that  the  claim  attempted 
to  be  set  off  in  this  instance  could  not  have 
been  legally  set  off.  It  does  appear  that  the 
parties  produced  proof  ;  the  question  was  sub- 
mitted to  the  jury,  and  they  passed  upon  it.  If 
McGuinty  had  remained  in  prison,  as  he  must 
have  sworn  the  day  after  the  trial,  then  the 
right  to  set  off  the  judgment  did  not  exist  at 
the  time  when  the  set-off  was  offered.  To  take 
the  case  out  of  the  operation  of  the  rule,  the 
246*]  fact  should  appear  *afflrmatively  that 
the  jury  could  not  legally  have  allowed  the  de- 
fense. This  does  not  appear.  It  seems  to  me, 
therefore,  the  judgment  must  be  considered 
satisfied.  No  action  could  have  been  sustained 
upon  it.  If  this  be  so,  then  it  was  irregular  to 
take  out  an  execution  upon  a  judgment  which 
was  legally  satisfied  ;  and  the  party  who  di 
reeled  the  issuing  and  enforcement  of  it,  was 
a  trespasser. 

It  is  said  that  the  judgment  was  a  protection 
till  set  aside.  I  know  of  no  power  in  a  justice 
of  the  peace  to  set  aside  or  vacate  his  own  judg- 
ments; that  is  a  power  which  belongs  to  courts 
of  record  only.  The  judgment  on"  which  the 
irregular  execution  issued  was  regular  for  aught 
that  appears  ;  but  in  contemplation  of  law  it 
had  been  satisfied  and,  of  course,  could  not 
justify  the  issuing  an  execution;  there  is, there- 
fore, nothing  to  support  the  execution.  The 
process  being  regular  upon  its  face,  and  issued 
from  a  court  having  jurisdiction  of  the  subject- 
matter,  the  officer  who  executed  it  would  be 
protected,  and  probably  the  justice  who  issued 
it  by  direction  of  the  party,  not  knowing  that 
the  judgment  had  lost  its  vitality  ;  but  the 
party  who  acted  knowingly  must  be  considered 
a  trespasser. 

I  am  of  opinion,  therefore,  that  the  judgment 
below  lie  reversed,  and  a  venire  de  novo  be  issued 
by  Clinton  C.  P. 

Cited  in— «  Wend.,  368 ;  8  Wend.,  681 ;  12  Wend.,499: 
16  Wend.,  566,  585 ;  20  Wend.,  20  :  5  Hill,  93, 244, 409 ;  3 
Paige,  366 ;  11  Hun,  253;  6  Barb.,  33 :  13  Barb.,  160 :  34 
Barb.,  300 ;  15  Abb.  Pr.,  209;  7  Abb.  N.  C.,  473;  48  Ind.; 
412 ;  40  Am.  Dec.,  48  (1  Doug.,  199). 


JACKSON,  ex  dem.  COLTON,   v.  HARPER. 

Landlord  and  Tenant — Estoppel  —  Fraudulent 
Attornment. 

A  tenant  cannot  set  up  an  outstanding  title  in  a 
third  person  holding  directly  by  letters  patent  from 
the  State,  in  an  action  of  ejectment  against  him  by 
his  landlord,  or  by  those  deriving  title  from  the 
landlord. 

The  acceptance  of  a  lease  by  the  tenant  from  such 
third  person  is  a  fraudulent  attornment;  and,  not- 
withstanding such  title  and  the  lease  under  it,  the 
original  landlord  is  entitled  to  recover  on  proof  of 
the  acknowledgment  of  the  tenant  that  be  entered 
under  him  into  possession  of  the  premises. 
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Citations— 3  Johns.,  223,  225  n.  a ;  3  Johns.,  499 ;  4 
Johns.,  210 ;  10  Johns.,  292 :  7  Johns.,  157.  n.  o  &  b. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Madison  Circuit  in  Mar.,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

*The  lessor  of  the  plaintiff  deduced  [*247 
title  to  the  premises  in  question,  being  part  of 
lot  No.  78  in  the  Canastota  tract,  in  the  Town 
of  Lenox,  by  the  production  of  a  deed  from 
Earnhardt  Nellis  to  Toleration  H.  Huling, 
bearing  date  Oct.  1,  1824,  containing  a  cove- 
nant of  warranty,  and  a  quitclaim  deed  from 
Huling  to  him,  bearing  date  May  12,  1827  ; 
and  proved  that  in  the  spring  and  fall  of  1828, 
the  defendant  acknowledged  himself  the  ten- 
ant of  Barnhardt  Nellis.  In  the  spring,  the 
defendant  told  one  witness  that  he  was  about 
renewing  his  contract  with  Barnhardt  Nellis 
for  the  place  where  he  then  lived  ;  and  in  the 
fall,  he  told  another  witness  that  he  hired  the 
premises  of  Barnhardt  Nellis. 

On  the  part  of  the  defendant,  letters  patent 
of  the  premises  in  question  from  the  State  to 
John  D.  Nellis,  bearing  date  Feb.  18,  1829, 
were  produced  ;  and  also  a  lease  of  the  prem- 
ises from  John  D.  Nellis  to  the  defendant  for 
the  term  of  one  year,  bearing  date  Apr.  1, 1828. 
The  counsel  for  the  defendant  proved  the  hand- 
writing of  John  D.  Nellis,  subscribed  to  the 
lease  as  lessor,  and  testified  that  the  lease  was 
put  into  his  hands,  for  the  purpose  of  defense, 
in  the  fall  of  1828,  after  the  commencement  of 
this  suit.  It  was  further  proved,  on  the  part 
of  the  defendant,  that  John  D.  Nellis  owned 
many  lots  of  land  in  Lenox,  and  that  Barnhardt 
Nellis,  who  is  his  sou,  had  had  the  agency  and 
charge  of  the  same  for  several  years  ;  John  D. 
Nellis  not  residing  in  Lenox.  The  admissions 
of  the  defendant  as  to  his  tenancy  under  Barn- 
hardt Nellis  were  proved  previous  to  the  pro- 
duction of  title  on  the  part  of  the  defendant. 

The  judge  was  of  opinion  that  title  derived 
from  the  State  having  been  shown  in  John  D. 
Nellis,  and  the  defendant  having  taken  a  lease 
from  him,  the  defendant  could  not  confess 
away  the  rights  of  his  landlord;  under  his  rec- 
ommendation, however,  the  jury  found  a  ver- 
dict subject  to  the  opinion  of  this  court. 

Mr.  N.  P.  Randall,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

*By  the  Court,  Sutherland,  /.  The  [*248 
evidence  establishes  the  fact  that  the  defendant 
entered  into  possession  of  the  premises  in  ques- 
tion, as  tenant,  under  Barnhardt  Nellis,  and 
continued  to  hold  under  and  acknowledged 
that  title  down  to  the  fall  of  1828.  Nothing  is 
better  settled,  as  a  general  rule,  than  that  a 
tenant  cannot  deny  the  title  of  his  landlord  ; 
and  the  acknowledgment  by  a  defendant  that 
he  went  into  possession  under  the  title  of  the 
lessor  of  the  plaintiff,  is  sufficient  to  enable  the 
plaintiff  to  recover.  Jackson  v.  Dobbin,  3 
Johns.,  223,  225,  n.  a;  Jackson  v.  Scissam,  3 
Id. ,  499  :  4  Id. ,  210;  Jackson  v.  Hinman,  10  Id. , 
292  ;  Jackson  v.  De  Walts,  lid.,  157,  notesa&nd 
b,  and  cases  there  collected. 

The  defendant  introduced  a  patent  from  the 
State  to  John  D.  Nellis  for  the  premises  in 
question,  bearing  date  Feb.  18,1829, and  a  lease 
from  John  D.  Nellis  to  himself  for  the  same 
premises,  for  one  year,  dated  Apr.  1,  1828. 
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This  evidence  was  given  before  the  acknowl- 
edgment of  the  defendant  that  he  entered  upon 
«nd  held  the  premises  under  Earnhardt  Nellis 
had  been  proved.  It  was  competent  evidence, 
therefore,  at  the  time  it  was  given,  and  was 
not  and  could  not  have  been  objected  to.  But 
its  legal  effect,  when  taken  in  connection  with 
all  the  other  evidence  in  the  case,  is  now  to  be 
decided.  A  title  in  the  State  has  no  peculiar 
attributes  which  inure  to  the  benefit  of  a  de- 
fendant, under  circumstances  in  which  he  could 
not  avail  himself  of  an  outstanding  title  in  an 
individual.  A  defendant  is  estopped  from  con- 
testing the  title  under  which  he  entered,  in  any 
manner,  as  against  his  original  landlord,  or  any 
-other  person  who  has  acquired  or  succeeded 
to  his  title.  He  can  no  more  show  that  the 
premises  belonged  to  the  State,  than  he  can  that 
they  belonged  to  himself  ;  he  must  first  restore 
the  possession  which  he  obtained  from  his 
landlord,  and  then,  as  plaintiff,  he  may  avail 
himself  of  any  title  which  he  has  been  or  may 
be  able  to  acquire. 

But  it  was  contended,  upon  the  argument, 
that  notwithstanding  the  admission  of  the 
defendant  that  he  entered  under  Earnhardt 
INellis,  it  was  fairly  to  be  inferred  from  the 
whole  evidence  that  Earnhardt  Nellis,  in  put- 
249*]  ting  him  into  *possession,  acted  as  the 
agent  of  his  father  John  D.  Nellis,  who  at  that 
time,  it  is  said,  had  an  imperfect  title  to  the 
lot  in  question,  which  was  subsequently  con- 
summated by  the  patent  obtained  by  him  from 
the  State.  The  only  evidence  upon  this  sub- 
ject is,  that  John  D.  Nellis  was  the  father  of 
Earnhardt  Nellis,  and  owned  many  lots  of 
land  in  Lenox,  of  which  Earnhardt  had  had 
the  agency  and  charge  for  several  years.  The 
witness  did  not  say  that  he  ever  understood 
that  John  D.  Nellis  owned  the  lot  in  question, 
or  that  in  relation  to  that  lot  Earnhardt  ever 
acted  as  his  agent ;  and  no  such  inference 
-could  legally  be  drawn  from  his  testimony, 
were  there  no  other  evidence  upon  this  subject 
in  the  case.  But  it  will  be  recollected  that 
Earnhardt  Nellis,  in  Oct.,  1824,  conveyed  this 
lot  with  warranty  to  Huling,  which  effectual- 
ly repels  the  idea  that  he  acted  in  relation  to  it 
as  the  agent  of  his  father. 

It  was  also  contended  that  the  title  of  John 
D.  Nellis  was  not  to  be  affected  by  the  confes- 
sions of  the  defendant,  inasmuch  as  he  held 
under  the  lease  from  him  of  Apr.  1,  1828.  If 
the  defendant  originally  entered  under  the  title 
of  Earnhardt  Nellis,  as  I  have  endeavored  to 
show  he  did,  then  the  taking  of  a  lease  from 
John  D.  Nellis  was  a  fraudulent  attornment, 
by  which  the  lessor  of  the  plaintiff  cannot  be 
prejudiced.  It  was  an  absolute  nullity,  and 
did  not  create  the  relation  of  landlord  and  ten- 
ant between  the  parties  to  it.  It  does  not  clear- 
ly appear  when  the  defendant  first  entered 
upon  this  lot;  but  in  the  spring  of  1828  he 
•stated  that  he  was  about  renewing  his  contract 
with  Earnhardt  Nellis  for  the  place  where  he 
then  lived.  It  may  fairly  be  inferred  from 
this  circumstance  that  he  had  occupied  the  lot 
for  at  least  the  preceding  year.  It  is  also  to  be 
observed  that  this  declaration  was  made  in  the 
•spring  of  1828,  and  may  have  been  before  Apr. 
1.,  when  the  lease  from  John  D.  Nellis  bears 
•date,  if  that  were  a  circumstance  of  any  impor- 
tance in  the  case. 
WEND.  5. 


It  is  not  necessary  for  us  to  express  any 
opinion  as  to  the  effect  of  the  patent  for  the 
lot  to  John  D.  Nellis.  Whatever  *may  [*25O 
be  its  operation  and  effect  between  other  par- 
ties, the  defendant  cannot  avail  himself  of  it 
in  this  action. 

The  plaintiff  is,  therefore,  entitled  tojudgment. 

Cited  In— 17  Weud.,  168:  3  Barb.,  368 :  4  Barb.,  185  ; 
1  E.  D.  S.,  333 ;  7  Leg.  Obs.,  148 ;  95  U.  S.,  455. 


BRUSH  v.  KEELER. 

Wager  on  Result  of  Election. 

An  action  will  not  lie  for  the  recovery  of  a  bet 
made  after  an  election  and  previous  to  the  result 
being1  known,  on  the  number  of  votes  which  a  can- 
didate for  a  public  office  has  received  beyond  the 
number  given  to  his  competitor. 

Citations— 8  Johns.,  354 ;  9  Cow.,  169 ;  11  Johns.,  23. 

TVEMURRER  to  declaration.  The  plaintiff 
jJ  declared  on  a  bet,  made  Nov.  15,  1828,  by 
which  the  defendant  undertook  to  pay  the 
plaintiff  one  cent  for  every  vote  which  Martin 
Van  Buren  had  received  for  the  office  of  Gov- 
ernor of  this  State,  at  the  election  ending 
on  the  5th  day  of  that  month,  over  20,000 
more  than  were  given  for  Smith  Thomp- 
son, his  competitor  for  that  office.  The  plaint- 
iff averred  that  30,850  votes  were  given  for 
Martin  Van  Buren  beyond  the  number  given 
for  Smith  Thompson,  by  means  whereof  the 
defendant  became  liable  to  pay  to  the  plaintiff 
$103.50.  To  this  declaration  the  defendant 
demurred. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Marcy,  /.  Although  there 
are  some  shades  of  difference  between  this 
case  and  others  that  have  been  decided  in  this 
court  involving  the  validity  of  election  bets, 
yet  it  is  to  be  determined,  I  apprehend,  by  the 
same  principles  governing  those  cases.  It  is 
true  that  most  of  the  questions  of  the  kind 
have  arisen  on  bets  made  previous  to  the  elec- 
tion, but  such  was  not  the  case  in  all  of  them. 
Lansing  v.  Lansing,  8  Johns. ,  454,  and  Rust  v. 
Oott,  9  Cow.,  169,  were  suits  on  bets  made 
after  the  elections  to  which  they  related  had 
actually  taken  place.  These  latter  cases  seem 
to  proceed  upon  the  ground  that  bets  made 
after  the  election  tend  to  agitate  questions  af- 
fecting the  validity  of  the  elections.  This  bet 
*would  have  a  similar  tendency.  It  [*251 
involves,  if  not  the  result  of  the  election  as  to 
the  candidate,  the  state  of  the  canvass,  and  in 
its  consequences  may  be  as  mischievous  as  if 
it  raised  a  question  as  to  the  validity  of  a  par- 
ticular officer's  election.  Ch.  J.  Kent  seems  to 
lay  down  a  principle  in  the  case  of  Vi&cher  v. 
Yates,  11  Johns.,  23,  which  nullifies  all  wagers 
upon  elections.  The  security  of  our  Constitu- 
tion and  liberties  are  involved  in  the  independ- 
ence, moderation  and  purity  of  our  popular 
elections  ;  all  gambling,  upon  their  result, 
would  have  a  pernicious  influence  and,  there- 
fore, cannot  be  sanctioned  by  law. 

Judgment  for  defendant. 

Cited  in— 1  Den.,  560 ;  4  Barb.,  526 ;  14  How.  Pr.,  87. 


NOTE.— Wager—  On  event  of  election.    See  Rust  v. 
Gott,  9  Cow.,  154,  note,  and  other  notes  there  cited. 
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THE  PEOPLE  t>.  GOODWIN. 

Validity  of  Conviction  Before  Special  Sessions. 

To  render  a  conviction  before  a  Court  of  Special 
Sessions  valid,  it  is  not  necessary  that  the  court 
should  inform  the  prisoner  of  his  right  to  be  tried 
by  a  jury,  or  that  he  should  expressly  waive  such 
right. 

Citations— 2  Cow.,  815 ;  6  Stat.,  297  c,  sec.  47. 

TRIAL  for  second  offense.  At  the  Rensse- 
laer  Oyer  and  Terminer  in  Dec.,  1829, 
holden  by  the  Hon.  William  A.  Duer,  then 
one  of  the  Circuit  Judges,  and  two  judges  of 
the  County  Courts  of  Rensselaer,  the  defend- 
ant was  tried  for  a  second  offense  of  petit  lar- 
ceny. The  district  attorney  produced  a  record 
of  conviction  of  the  defendant,  before  a  Court 
of  Special  Sessions  for  an  offense  of  petit  lar- 
ceny, bearing  date  May  19,  1829,  which  con- 
viction was  duly  set  forth  in  the  indictment, 
on  which  the  trial  was  had  at  the  Oyer  and 
Terminer.  It  stated  that  the  defendant,  hav- 
ing been  brought  before  A.  B. ,  one  of  the  jus- 
tices of  the  peace  of  the  County  of  Rensselaer, 
charged  with  having  feloniously  stolen  certain 
property,  particularly  described,  of  the  value 
of  $10,  and  not  having  given  bail  to  appear 
and  answer  unto  the  charge  at  the  next  Gen- 
eral Sessions  of  the  Peace,  and  having  been 
committed  to  the  custody  of  a  constable,  and 
the  defendant  having  required  that  he  should 
be  tried  by  three  justices  of  the  peace  of  the 
county,  the  justice  before  whom  he  was 
252*]  brought  certified  *the  cause  thereof  to 
two  other  justices,  and  requested  them  to  as- 
sociate with  him  to  try  the  defendant  on  the 
said  charge;  whereupon  the  said  justices  met, 
and  the  charge  was  stated  to  the  defendant, 
who  pleaded  not  guilty,  and  prayed  to  be 
forthwith  tried  by  the  said  three  justices  then 
holding  a  Court  of  Special  Sessions,  and  said 
he  was  ready  for  trial.  And  after  hearing  tes- 
timony, the  said  court  adjudged  the  defend- 
ant to  be  guilty  of  the  charge,  and  sentenced 
him  to  be  imprisoned  in  the  common  jail  of 
the  county  for  the  term  of  20  days.  The  court 
decided  that  the  evidence  was  insufficient;  that 
it  ought  to  appear  that  the  justices  had  in- 
formed the  defendant  of  his  right  to  be  tried 
by  a  jury;  that  they  had  directed  him  to  make 
his  election;  and  that  he  had  elected  to  be 
tried  by  three  justices  without  a  jury.  Two 
of  the  justices  before  whom  the  conviction  was 
had  testified,  that  in  holding  courts  of  Spe- 
cial Sessions,  they  generally  advised  defend- 
ants of  their  rights;  that  they  never  tried  a 
person  for  petit  larceny,  unless," after  the  Court 
of  Special  Sessions  convened  the  defendant 
elected  to  be  tried  by  such  court,  and  that  they 
always  put  the  question  to  him,  whether  he 
elected  to  be  tried  by  a  Court  of  Special  Ses- 
sions; but  they  had  no  recollection  that  they 
told  the  defendant  in  this  case  that  he  had  a 
right  to  be  tried  by  a  jury,  or  that  they  di- 
rected him  to  make  his  election  whether  or  not 
he  would  be  tried  by  a  jury;  that  the  defend- 
ant did  not  demand  a  trial  by  jury;  if  he  had 
done  so,  they  would  have  issued  a  venire.  The 
court  decided  that  the  election  of  the  defend- 
ant to  be  tried  by  three  justices  meant  nothing 
more  than  his  choice  to  be  tried  by  a  Court  of 
Special  Sessions  rather  than  to  go  to  jail,  and 
that  no  person  could  be  legally  convicted  be- 
840 


fore  a  Court  of  Special  Sessions,  unless  he  ex- 
pressly waived  the  right  of  trial  by  jury.  The 
subsequent  offense  was  then  proved,  and  the 
jury,  under  the  direction  of  the  court,  found 
the  defendant  guilty  of  petit  larceny  only.  A 
case  was  made  for  the  advice  of  this  court. 
Mr.  J.  Pierson,  Dist.  Atty,  for  the  people. 

*By  the  Court,  Savage,  Ch.  J.  The  [*253 
Oyer  and  Terminer  erred.  It  is  not  necessary 
for  a  Court  of  Special  Sessions  to  inform  a  pris- 
oner of  his  right  to  be  tried  by  a  jury,  or  that 
he  should  expressly  waive  such  right  to  render 
a  conviction  valid.  The  law  organizing  a 
Court  of  Special  Sessions  without  jury  is  per- 
fectly constitutional,  as  has  been  decided  in 
Murphy  v.  People.  2  Cow.,  815.  The  Act  of 
1824,  Stat.,  Vol.  VI.,  297  c,  sec.  47,  gives  a  de- 
fendant or  prisoner  the  right  to  demand  a  trial 
by  j'iry>  but  that  a  jury  trial  must  expressly 
be  waived  to  render  a  conviction  good  is  not 
required  by  law. 

Cited  in— 21  Hun,  516;  20  Barb.,  657;  55  Barb.,  171; 
6  Abb.  N.  S.,  121 ;  2  Park.,  408  ;  3  Park,  466. 


CORNING  &  NORTON 
COLT  &  NOWLAND. 

Sales,   Conditional — Acceptance  in  Case  of  De- 
parture from  Order. 

Where  manufacturers  in  the  country  sent  an  or- 
der to  merchants  in  the  city  for  a  quantity  of  plough 
casting's,  to  be  forwarded  on  the  canal,  only  a  part 
of  which  were  forwarded,  and  those  by  land  car- 
riage, by  means  whereof  the  expense  of  transporta- 
tion was  greatly  increased,  it  was  held,  in  an  action 
for  the  price  of  the  property  forwarded,  that  the 
plaintiffs  were  not  entitled  to  recover  without  show- 
ing an  acceptance  of  the  goods  by  the  defendants. 

If  the  goods  had  actually  come  to  the  possession 
of  the  defendants,  or  if  a  bill  specifying  the  quan- 
tity and  description  of  the  articles  sent  had  actually 
been  received  by  them,  it  seems  they  would  have 
been  held  liable,  unless  they  had  given  notice  to  the 
plaintiffs  of  their  refusal  to  accept  the  goods,  either 
on  account  of  the  deficiency  in  the  quantity,  or  of 
the  increased  expense  of  transportation. 

Where  there  is  no  evidence  of  acceptance,  notice 
of  refusal  to  accept  is  not  necessary  ;  and  whether 
there  has  been  an  acceptance  or  not  is  a  question 
for  the  jury. 

Citation— 3  Johns.,  534. 

HPHIS  was  an  action  of  assumpiit  tried  at  the 
JL  Rensselaer  Circuit  in  June,  1829,  before 
the  Hon.  William  A.  Duer,  one  of  the  Circuit 
Judges. 

Nov.  14,  1827,  the  defendants,  residing  at 
Geneseo,  in  the  County  of  Livingston,  sent  an 
order  to  the  plaintiffs  at  Albany,  to  forward  to 
them  a  quantity  of  plough  castings  of  various 
descriptions,  if  they  could  be  sent  by  the  canal 
that  fall,  on  a  credit  of  one  year  from  January 
then  next;  the  castings  to  be  forwarded  to 
Rochester,  subject  to  the  order  of  the  defend- 
ants. The  order  was  received  Nov.  20,  and  on 
the  29th  of  the  same  month  the  navigation  on 
*the canal  having  closed  for  the  season,  [*254 
the  plaintiffs  forwarded  the  castings  specified 
in  the  order  except  100  plough  shares  of  a  par- 
ticular description,  mentioned  in  the  order,  by 
land  to  Utica,  from  whence  they  were  for- 
warded to  Rochester.  The  amount  of  the  bill 
for  the  castings  furnished  being  $277.05.  Jan. 
15,  1&28,  the  defendants  sent  their  note  to  the 
plaintiffs  for  $507,  saying  it  was  for  the  amount 
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of  the  plaintiffs'  bills  as  rendered,  but  whether 
the  bill  of  Nov.  29,  1827,  was  referred  to  did 
not  appear;  and  they  requested  the  plaintiffs 
to  inform  them  how  many  castings  they  had 
forwarded  the  preceding  fall.  Eeb.  2,  the  de- 
fendants wrote  the  plaintiffs  that  they  had  re- 
ceived two  bills  for  castings,  pointing  out  a 
difference  in  the  items  charged,  and  asking  an 
explanation;  that  an  account  had  been  ren- 
dered to  them  for  transportation  of  castings, 
amounting  to  $69,95,  which  they  complained 
of  as  unreasonably  high;  and  that  they  had 
been  notified  by  Messrs.  Allen  &  Chapin,  a  firm 
at  Rochester,  that  a  quantity  of  castings  were 
there  in  store  for  them.  In  this  letter  the  de- 
fendants say  they  cannot  tell  whether  the 
plaintiffs  had  filled  their  order  or  not.  The  de- 
fendants produced  a  letter  from  the  plaintiffs 
to  them,  dated  Sep.  29,  1828,  stating  that  they 
had  on  that  day  received  a  letter  from  Messrs. 
Allen  &  Chapin,  informing  them  that  a  quan- 
tity of  plough  castings  were  in  their  store,  for- 
warded by  the  plaintiffs  the  preceding  winter, 
directed  to  the  defendants,  which  they  would  be 
under  the  necessity  of  selling  for  charges,  un- 
less payment  was  made;  the  plaintiffs  then  re- 
mind the  defendants  of  a  proposition  they  had 
made,  which  they  had  hoped  had  been  accepted, 
viz. :  that  inasmuch  as  they,  the  plaintiffs,  had 
not  adhered  to  the  letter  of  their  instructions,  in 
forwarding  the  castings  by  land,  that  the  de- 
fendants should  share  in  the  extra  expense;  re- 
marking, however,  that  they  were  at  liberty  to 
decline  paying  anything  extra  if  they  chose 
so  to  do.  The  plaintiffs  then  proceed  to  say, 
that  as  no  answer  had  been  received  to  their 
proposition,  they  had  concluded  that  the  de- 
fendants had  received  the  castings,  and  that 
when  the  day  of  payment  arrived,  they  would 
have  been  furnished  with  an  account  of  extra 
255*]  charges;  but  that  now  it  seemed  *the 
defendants  had  left  the  castings  with  Messrs.. 
Allen  &  Chapin,  and  were  indifferent  whether 
or  not  the  whole  were  sold  for  transportation, 
supposing  the  loss  would  fall  upon  the  plaint- 
iffs; and  in  conclusion,  apprise  the  defend- 
ants that  they  would  look  to  them  for  payment 
of  the  whole  bill,  and  if  the  business  was  not 
amicably  arranged  when  the  bill  became  due, 
the  law  must  decide  how  far  they  were  liable 
for  the  extra  charges. 

Previous  to  the  production  of  the  plaintiff's 
letter,  the  plaintiffs  having  rested,  the  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that 
the  plaintiffs  not  having  furnished  the  entire 
quantity  of  castings  ordered,  and  the  portion 
forwarded  not  having  been  accepted  by  the  de- 
fendants, they  were  not  liable;  and  further, 
that  they  were  not  obliged  to  receive  the  ar- 
ticles, subject  to  the  additional  charge  of 
transportation  incurred  in  consequence  of  the 
plaintiffs  forwarding  them  by  land  instead  of 
water  conveyance.  The  motion  for  a  nonsuit 
was  denied  by  the  judge,  who  ruled  that  the 
defendants  were  liable  for  the  castings  for- 
warded, unless  they  could  show  notice  to  the 
plaintiffs  that  they  refused  to  receive  the  prop- 
erty, on  the  ground  of  the  deficiency  in  the 
quantity  sent,  or  of  the  mode  of  transportation 
having  been  varied  from  the  directions  given; 
that  they  were  liable  to  the  plaintiffs,  notwith- 
standing that  they  would  have  been  obliged  to 
pay  an  extra  price  for  the  transportation,  and 
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that  such  extra  price  might  have  been  deducted 
on  payment  of  the  plaintiffs'  bill,  which  it 
seemed  the  plaintiffs  had  offered.  The  plaintiffs' 
letter  was  then  read  in  evidence,  and  the  jury, 
under  the  charge  of  the  judge,  and  the  decis- 
ions by  him  made  as  above,  found  a  verdict 
for  the  plaintiffs  for  $280.07.  A  motion  was 
now  made  to  set  aside  the  verdict. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
defendants. 

Mr.  B.  F.  Butler,  for  the  plaintiffs. 

By  the  Court,  Sutherland,  J.  We  are  of 
opinion  that  a  new  trial  ought  to  be  granted 
in  this  case.  The  order  of  the  defendants  not 
having  been  strictly  complied  with  by  the 
plaintiffs,  either  as  to  the  quantity  of  goods 
sent  or  the  mode  of  transportation,  it  was  in- 
cumbent upon  them  to  show  an  *ac-  [*256 
ceptance  of  the  goods  by  the  defendants,  be- 
fore they  could  be  held  responsible.  The  or- 
der was  for  a  specified  quantity  and  descrip- 
tion of  castings.  If  the  castings  had  been  sent 
according  to  the  order  the  contract  would  have 
been  closed.  There  would  have  been  a  com- 
plete agreement ;  an  aggregatio  mentium,  as  it 
is  expressed  in  Bruce  v.  Pearson,  3  Johns.,  534, 
and  the  defendants  would  have  been  bound. 
But  the  order  not  having  been  complied  with, 
there  was  no  express  contract  between  the  par- 
ties, and  no  promise  to  pay  for  the  goods  can 
be  implied,  without  evidence  of  an  acceptance 
of  them  by  the  defendants.  If  it  had  clearly 
appeared  that  the  goods  came  to  the  hands  of 
the  defendants,  that  would  have  been  evidence 
of  an  acceptance,  and  would  have  bound  them, 
unless  they  had  shown  that  they  declined  re- 
ceiving them,  and  gave  notice  of  such  refusal 
to  the  plaintiffs. 

This  doctrine  is  fully  established  by  the  case 
of  Bruce  v  Pearson,  already  referred  to.  Pear- 
son, in  that  case,  had  ordered  a  bill  of  goods 
to  be  sent  to  him  at  Albany  from  N.  Y. ;  a  part 
only  of  the  goods  were  sent,  and  at  a  credit 
different  from  that  specified  in  the  order. 
Some  of  the  goods  were  lost,  the  vessel  having 
been  cast  away  on  her  voyage  up  the  river. 
Pearson  refused  to  receive  the  residue  of  the 
goods,  and  gave  immediate  notice  to  the  plaint- 
iffs that  he  did  not  consider  them  as  his,  as 
they  had  not  sent  all  the  goods  ordered,  nor  on 
the  terms  proposed.  The  court  held  that  he 
was  not  liable  for  the  value  of  the  goods;  that 
he  was  not  bound  to  accept  a  part  instead  of 
the  whole  ;  and  until  he  assented  to  receive  a 
part,  he  could  not  be  said  to  have  contracted 
to  pay  for  a  part,  and  that  there  could  be  no 
implied  assumpsit  to  pay,  as  the  goods  sent 
never  came  to  his  hands. 

The  real  question  in  this  case  then  was, 
whether  the  castings  sent  had  been  accepted 
by  the  defendants.  The  judge  decided,  and  so 
finally  instructed  the  jury,  that  the  defendants 
were  liable,  unless  they  proved  that  they  gave 
notice  to  the  plaintiffs  that  they  declined  ac- 
cepting the  goods  on  the  ground  of  deficiency 
in  the  quantity.  This  wouJd  have  been  cor- 
rect, if  it  had  been  shown  that  the  goods  had 
actually  come  *to  the  possession  of  the  [*257 
defendants;  but  there  was  no  such  evidence  ; 
on  the  contrary  it  appeared  that  they  were  still 
at  Rochester  and  never  had  been  in  the  de- 
fendants' possession.  We  do  not  mean  to  say, 
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that  the  actual  receipt  of  the  goods  is  the  only 
evidence  which  could  be  given  of  their  accept- 
ance ;  if  it  had  clearly  appeared  that  a  bill  of 
the  goods  had  been  sent  to  and  received  by 
them,  showing  the  particular  quantity  and  de- 
scription sent,  this  would  have  been  notice  to 
the  defendants  that  their  order  had  not  been 
complied  with  according  to  its  terms,  and 
would  have  made  it  incumbent  upon  them  to 
give  notice  to  the  plaintiffs  of  their  refusal  to 
accept  or  they  would  have  been  liable.  What 
we  intend  to  decide  is,  that  the  plaintiffs  were 
bound  in  the  first  instance  to  show  an  accept- 
ance of  the  goods  by  the  defendants  by  com- 
petent and  satisfactory  evidence,  and  that 
whether  there  was  an  acceptance  or  not  was  a 
question  of  fact  which  should  have  been  left 
to  the  jury.  If  the  evidence  as  it  now  stands 
had  been  fairly  submitted  to  the  jury  under 
proper  instruction  from  the  court,  and  they 
had  found  for  the  plaintiffs,  we  should  not 
have  disturbed  the  verdict;  but  the  question  of 
fact  was  substantially  withheld  from  them,  in 
a  case  certainly  not  free  from  doubt. 
A  new  trial  must,  therefore,  be  granted. 

Cited  in-81  N.  Y.,  345  (37  Am.  Rep.,  505) ;  3  Rob., 
186;  22Munf.,282. 


DEAN  v.  HEWIT. 

Negotiable  Paper — Holder  May  Maintain  Action 
in  His  Own  Name  —  Statute  of  Limitations 
— New  Promise — Setting  Aside  Verdict. 

An  action  may  be  maintained  by  the  indorsee  of  a 
promissory  note,  where  the  Statute  of  Limitations 
has  attached,  on  proof  of  a  promise  to  the  payee  to 
pay  the  debt  within  six  years  before  the  commence- 
ment of  the  suit. 

A  negotiable  note,  the  remedy  on  which  after  be- 
ing barred  by  the  Statute  of  Limitations,  is  revived 
by  a  new  promise  or  acknowledgment,  may  be 
transferred  and  an  action  maintained  on  it  in  the 
name  of  the  indorsee. 

The  holder  of  a  note  may  maintain  an  action  upon 
it  in  his  own  name,  without  proving  title,  where 
there  are  no  circumstances  showing  his  possession 
to  be  mala  fide. 

A  verdict  will  not  be  set  aside  where,  on  a  motion 
for  a  nonsuit,  the  judge  declares  the  evidence  to  be 
Efficient  to  entitle  the  plaintiff  to  recover,  and 
charges  the-jury  to  find  for  the  plaintiff,  if  the  evi- 
dence warrants  the  verdict. 

Citations-6  Johns.,  267;   15  Johns.,  3;  1  Pet.,  351. 

THIS  was  an  action  of  as&umpsit,  tried  at  the 
"Washington  Circuit  in  June,  1829,  before 
the  Hon.  Esek  Cowen.one  of  the  CircuiUudges. 
258*]  *The  plaintiff  declared  as  the  in- 
dorsee of  two  promissory  notes,  made  by  the 
defendant,  payable  to  Robert  Dean  or  order. 
The  notes  bear  date  Oct.  15,  1808,  payable  in 
Mar.  and  Oct.  ensuing  their  dates.  The  suit 
was  commenced  in  Oct.,  1828.  The  defendant 
pleaded  non  assumpsit  and  actio  non  accrevit, 
and  the  plaintiff  replied  that  the  cause  of  ac- 
tion did  accrue  within  six  years.  On  the  trial 
of  the  cause,  the  plaintiff  proved  the  indorse- 
ment of  the  notes  by  proving  the  name  of  the 
payee  subscribed  on  the  notes  to  be  in  the 

NOTE— Statute  of  Limitations— New  promise— Ac- 
knowledgment. 

An  acknowledgment  must  be  equivalent  to  a  new 
promise  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. See  Danforth  v.  Culver,  11  Johns..  146,  note; 
Sands  v.  Gelston,  15  Johns.,  571,  note;  Purdy  v.  Aus- 
tin, 3  Wend.,  187,  notes  there  cited. 
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handwriting  of  the  payee.  A  witness  testified 
that  in  1815  the  payee  left  the  notes  in  his 
hands  for  collection,  with  directions,  however, 
not  to  sue,  the  name  of  the  payee  then  being  in- 
dorsed on  the  notes;  that  in  1824  he  demanded 
payment  of  the  notes  of  the  defendant,  who 
said  it  was  an  honest  debt,  and  he  would  pay 
it  when  he  got  able;  that  the  payee  died  in  May, 
1828,  and  in  Oct.  following  he  (the  witness)  de- 
livered the  notes  to  the  plaintiff,  who  is  the 
son  and  heir  of  the  payee, and  to  whom  he  con- 
sidered them  to  belong.  He  further  testified 
that  he  understood  the  defendant  to  be  a  man 
of  handsome  property  and  amply  able  to  pay 
the  amount  of  the  notes.  The  defendant  moved 
for  a  nonsuit,  because:  1.  From  the  evidence 
it  was  manifest  the  notes  belonged  to  the  per- 
sonal representatives  of  the  payee,  and  not  to 
the  plaintiff;  2.  That  the  Statute  of  Limita- 
tions having  been  interposed,  it  was  incumbent 
on  the  plaintiff  to  prove  a  new  promise  to  him- 
self ;  and  3.  That  the  promise  being  condi- 
tional, the  plaintiff  was  bound  to  prove  that 
the  defendant  was  able  to  pay.  The  judge  de- 
nied the  motion  for  a  nonsuit,  and  ruled  that 
the  testimony  was  sufficient  to  entitle  the 
plaintiff  to  recover  ;  to  which  decision  the  de- 
fendant excepted.  The  judge  charged  the  jury 
to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  notes,  to  which  charge  the  de- 
fendant also  excepted.  The  jury  found  for  the 
plaintiff,  and  a  motion  is  now  made  to  set  aside 
the  verdict. 

Mr.  L.  Gibbs,  for  defendant.  The  plaintiff 
ought  to  have  been  nonsuited  for  not  showing 
title  to  the  notes.  The  indorsement  was  not  to 
him;  the  notes  belonged  to  the  personal  repre- 
sentatives of  the  payee,  who  alone  are  entitled 
to  maintain  a  suit. 

*The  promise  of  the  defendant  was  [*25O 
conditional,  and  the  evidence  was  not  sufficient 
to  charge  him ;  at  all  events  it  should  have 
been  submitted  to  the  jury. 

The  plaintiff  is  not  entitled  to  recover  on  the 
new  promise.  It  was  made  in  1824,  when  the 
payee  was  in  full  life  and  the  holder  of  the 
notes.  The  plaintiff,  as  indorsee,  cannot  avail 
himself  of  the  promise  to  the  payee.  Such  is 
the  law  in  reference  to  a  new  promise  to  pay  a 
debt  barred  by  an  insolvent  discharge,  3  Wend. , 
1 35  ;  and  why  should  it  not  apply  to  a  promise  to 
pay  a  debt  barred  by  the  Statute  of  Limitations  ? 
In  the  one  case,  the  statute  declares  that  the 
insolvent  shall  be  discharged  from  all  debts  ; 
in  the  other,  that  all  actions  upon  contract 
shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  action  accrued,  and  not 
after.  When  the  statute  attaches,  the  note  is 
functus  qffldo,  and  if  the  lapse  of  time  be 
pleaded,  there  can  be  no  recovery.  A  note 
barred  by  the  statute  furnishes  the  considera- 
tion of  a  new  promise,  and  so  does  a  note 
barred  by  an  insolvent  discharge  ;  but  the  ac- 
tion in  either  case  should  be  in  the  name  of 
the  promisee,  and  is  not  available  to  an  assign- 
ee. A  promise  to  the  payee  does  not  support 
the  issue  thatjan  action  accrued  to  the  indorsee. 
In  neither  case  does  an  acknowledgment  re- 
vive the  old  debt ;  it  is  evidence  only  of  a  new 
promise,  of  which  the  former  debt  is  the  con- 
sideration. 11  Johns.,  146.  It  has  been  said 
that  the  Statute  of  Limitations  proceeds  upon 
the  presumption  of  payment,  and  that  by  a 
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subsequent  acknowledgment  rebutting  such 
presumption,  the  original  contract  is  resusci- 
tated ;  but  this  is  not  so — the  presumption  of 
payment  does  not  attach  to  a  note  unless  the 
statute  is  pleaded.  The  doctrine  of  presump- 
tion of  payment  applies  to  a  bond,  but  not  to 
a  note.  That  the  old  debt  is  not  revived  by  an 
.acknowledgment  of  its  existence,  is  evident 
from  all  the  cases  of  conditional  promises  to 
pay,  where,  although  the  debt  is  acknowl- 
edged to  be  due  and  unpaid,  yet  inasmuch  as 
the  debtor  promises  to  pay  only  upon  certain 
conditions,  the  action  will  not  lie  unless  the 
condition  is  complied  with  or  the  contingency 
has  happened,  upon  the  occurrence  of  which 
the  party  promised  to  pay.  8  Johns. ,  407  ;  4 
Esp.,  86.  The  action  is  virtually  on  the  new 
26O*J  *promise,  and  such  promise  does  not 
revive  the  debt.  Willes,29  ;  Salk.,  28  ;  6 Mod., 
309,  310  ;  Str.,  890  ;  3  East,  409  ;  3  Bos.  &.  P., 
465. 

Mr.  S.  Stevens,  for  plaintiff.  The  holder 
of  a  note,  either  as  payee  or  indorsee,  may 
maintain  an  action  upon  it  in  his  own  name, 
.although  he  has  no  interest  in  it,  and  holds  it 
as  agent  merely  for  the  purpose  of  collection, 
if  it  does  not  appear  that  his  possession  of  the 
note  is  mala  fide ;  and  in  the  absence  of  such 
proof,  he  will  be  considered  a  trustee  suing 
for  the  benefit  of  those  having  the  legal  inter- 
est. 11  Johns.,  52  ;  7  Cow.,  174  ;  6  Mass.,  430  ; 
7  Id.,  479  ;  15  Id.,  534.  Such  is  the  doctrine 
as  applicable  to  a  suit  by  a  stranger  ;  here  the 
plaintiff  is  the  son  and  heir  of  the  payee.  The 
defendant  cannot  complain  that  the  evidence 
of  his  ability  to  pay  was  not  such  as  to  war- 
rant the  verdict ;  prima  facie  it  was  sufficient, 
and  if  the  defendant  was  not  satisfied  with  the 
answer  of  the  witness,  he  should  have  cross- 
examined  him ;  nor  can  he  complain  of  the 
charge  of  the  judge  ;  the  question  was  sub- 
mitted to  the  jury,  and  that  is  conclusive. 

Lapse  of  time  does  not  destroy  a  note  or  its 
negotiability.  An  action  may  be  maintained 
on  it  by  an  indorsee,  though  ten  years  have 
elapsed  since  the  cause  of  action  accrued,  if 
the  Statute  of  Limitations  be  not  pleaded. 
When  pleaded,  a  clear  and  unequivocal  admis- 
sion of  the  debt  authorizes  the  implication  of 
a  promise,  and  the  holder  is  entitled  to  recover 
without  proving  a  promise  expressly  made. 
The  forms  of  pleading  show  that  a  new  prom- 
ise revives  the  debt.  The  Statute  of  Limita- 
tions proceeds  upon  the  presumption  of  pay- 
ment, and  an  acknowledgment  of  the  existence 
of  the  debt  rebuts  the  presumption.  The  In- 
solvent Act,  on  the  contrary,  admits  the  non- 
payment and,  therefore,  where  a  debt  is  barred 
by  an  insolvent  discharge,  a  new  promise  must 
be  shown,  and  will  not  be  implied.  An  action 
cannot  be  maintained  by  an  indorsee  of  a  note 
barred  by  an  insolvent  discharge,  on  the 
strength  of  a  new  promise  to  the  payee  after 
the  discharge  and  previous  to  the  transfer, 
Depuy  v.  Swart,  3  Wend.,  135,  for  the  reason 
that  the  note  is  functus  officio,  and  having  no 
existence,  has  no  negotiable  qualities  ;  the  lia- 
261*]  bility  *of  the  debtor  in  such  case  grow- 
ing out  of  the  new  promise.  Not  so  in  the 
case  of  a  note  more  than  six  years  due — a  re- 
covery is  barred  if  the  Statute  of  Limitations 
be  pleaded,  but  if  a  clear  and  unequivocal  ad- 
mission be  shown,  the  debt  is  revived,  and  the 
WEND.  5. 


party  is  charged  upon  the  original  promise, 
and  not  as  upon  a  new  contract.  3  Wend., 
187,  272. 

By  the  Court,  Marcy,  J.  The  holder  of  ne- 
gotiable paper  can  maintain  an  action  on  it  in 
his  own  name  without  showing  title  to  it.  The 
court  will  not  inquire  into  his  right  to  the  pa- 
per, or  to  maintain  a  suit  on  it,  unless  circum- 
stances appear  showing  his  possession  to  be 
mala  fide.  The  facts  in  this  case  do  not  war- 
rant such  a  suggestion.  The  plaintiff  has  not 
only  the  possession,  but  an  interest,  if  not  the 
entire  property  in  the  note.  There  cannot, 
therefore,  be  any  well  founded  objection  to 
sustaining  the  suit  in  his  name. 

The  new  promise  relied  on  to  avoid  the  op- 
eration of  the  statute  was  conditional.  When 
called  on  in  1824  for  payment,  the  defendant 
said  it  was  an  honest  debt,  and  he  would  pay 
it  when  he  got  able.  The  testimony  as  to  his 
ability  is,  that  he  was  reputed  at  the  time  of 
the  trial  to  be  a  man  of  handsome  property, 
and  amply  able  to  pay  the  notes.  On  a  motion 
for  a  nonsuit,  on  the  ground  that  the  ability  of 
the  defendant  was  not  proved,  the  circuit 
judge  declared  that  fact  was  sufficiently  made 
out,  and  charged  the  jury  to  find  a  verdict  for 
the  plaintiff.  It  is  to  be  observed,  that  the 
testimony  was  not  withdrawn  from  the  jury, 
but  was  in  fact  submitted  to  them,  although 
accompanied  with  a  positive  expression  of 
opinion  that  it  was  sufficient  to  establish  the 
condition  which  rendered  the  new  promise  ef- 
fective. The  judge  viewed  the  testimony  cor- 
rectly ;  it  well  warranted  the  verdict.  We 
cannot,  therefore,  interfere  with  the  finding  of 
the  jury  on  that  ground.  If  the  sufficiency  of 
the  evidence  to  establish  the  ability  of  the  de- 
fendant to  pay  could  be  questioned — if  the  tes- 
timony of  this  point  had  been  contradictory, 
the  party  might  have  had  reason  to  complain 
that  the  judge  had  thrown  the  weight  of  his 
decided  opinion  into  the  scale  against  him. 

The  new  promise  was  made  whilst  the  notes 
were  the  property  of  the  payee  ;  and  the  prin- 
cipal question  in  this  cause  is*as  to  the  [*262 
effect  of  that  promise.  A  distinction  has  long 
prevailed,  and  has  been  often  recognized  in 
this  court,  between  matters  of  defense  affect- 
ing the  cause  of  action  and  that  which  reaches 
the  remedy  only.  Infancy  and  a  discharge  un- 
der an  insolvent  law  have  been  considered  as 
affecting  the  cause  of  the  action,  while  the  Stat- 
ute of  Limitations  has  been  regarded  as  touch- 
ing the  remedy  only.  It  would  not  be  profit- 
able to  inquire,  at  this  time,  into  the  reasons 
of  this  distinction,  or  the  want  of  reasons  for 
it:  for  us,  it  is  sufficient  to  know  that  it  has  for 
a  long  time  prevailed  here,  and  is  an  estab- 
lished principle  of  law.  We  are  not,  therefore, 
at  liberty  to  overlook  it.  The  Statute  of  Limi- 
tations proceeds  upon  the  presumption  of  pay- 
ment. A  recognition  of  the  existence  of  the 
debt,  after  the  statute  has  attached,  revives  the 
remedy  which  was  lost;  but  the  cause  of  action 
is  the  same  as  it  was  before  the  remedy  was 
barred.  This  court  has  always  considered  the 
acknowledgment  or  new  promise  as  a  continu- 
ation of  the  old  promise;  hence,  the  recognition 
of  a  partnership  debt  to  which  the  statute  has 
attached,  by  one  of  the  partners,  after  the  dis- 
solution of  the  partnership,  revives  the  demand 
against  all  the  partners.  6  Johns.,  267;  15  Id., 
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3.  Such  would  not  be  the  effect  of  a  recogni- 
tion if  the  demand  was  ever  in  fact  discharged; 
for  no  position  is  better  sustained  by  authority 
than  that  after  the  dissolution  of  a  partnership, 
no  individual  of  which  it  was  composed  can  do 
any  act  to  create  a  demand  against  the  firm. 
The  acknowledgment  rebuts  the  presumption 
of  payment;  and  when  made  before  the  statute 
attaches,  has  the  same  effect  as  if  made  after- 
wards. It  keeps  alive,  if  I  may  so  express  my- 
self, the  remedy.  If  the  acknowledgment  is 
made  at  the  end  of  five  years,  the  remedy  is  not 
lost  till  the  expiration  of  eleven  years  after  the 
first  accruing  of  the  action.  In  such  a  case, 
there  is  no  moment  of  time  during  the  eleven 
years  when  the  remedy  does  not  exist.  It  can- 
not be  said,  then,  that  the  new  promise  either 
revives  the  cause  of  action  or  the  remedy  ;  it 
only  continues  the  latter.  I  am  inclined  to 
think  that  a  demand,  the  remedy  for  the  re- 
covery of  which  is  continued  or  revived  by  a 
new  promise  or  a  bare  acknowledgment  of  its 
present  existence,  is  precisely  the  same  after 
the  remedy  has  been  continued  or  revived  as  it 
263*]  *was  before  the  statute  had  or  could 
have  attached;  and  where  it  is  evidenced  by  a 
negotiable  instrument,  the  negotiability  of  that 
instrument  is  co-existent  with  the  demand.  I 
am  aware  that  some  of  the  positions  here  stated 
conflict  with  the  views  of  Mr.  Justice  Story,  as 
expressed  in  his  opinion  in  the  case  of  Bell  v. 
Morrison,  I  Pet.,  351;  but  we  cannot  yield  to 
those  views,  and  give  full  effect  to  them,  with- 
out unsettling  principles  that  have  been  so  long 
established  as  to  entitle  them  to  be  considered 
as  the  law  of  this  State. 
Motion  for  new  trial  denied. 

Cited  in— 8  Wend.,  601;  9  Wend.,  297;  14  Wend.,  587; 
15  Wend.,  289 ;  16  Wend.,  477  ;  7  Hill,  46  ;  2  N.  Y.,  529; 
11  N.  Y..  182;  33  N.  Y.,  533;  42  N.  Y.,  446;  1  Am.  Rep., 
550 :  54  N.  Y.,  426 ;  13  Am.  Rep.,  609 ;  4  Barb.,  538  ;  6 
Barb.,  586;  10  Barb.,  567  ;  15  Barb.,  172 ;  17  Barb.,  277; 
21  Barb.,  358;  36  Barb.,  631;  39  Barb.,  636;  41  Barb-. 
508 ;  23  How.  Pr.,  142  ;  Edm.,  97  ;  5  Duer.  300,  599  ;  2 
B.  D.  S.,  115;  2  Hilt.,  356;  1  Leg.  Obs.,  48;  2  Leg.  Obs., 
90 ;  11  Kan.,  Ill ;  34  Am.  Dec.,  524  (4  Whart.,  489) ;  25 
Am.  Rep.,  494  (5  Neb.,  368) ;  26  Am.  Rep.,  717  (16  Fla., 
339) ;  32  Am.  Rep.,  454  (88  Pa.  St.,  290). 


OSTROM  v.  CALKINS. 

Slander — Lies  for  Imputation  of  Insolvency. 

Slander  will  lie  for  the  speaking  of  words  imput- 
ing insolvency  to  any  one  to  whom  credit  is  impor- 
tant in  the  prosecution  of  his  business— thus  to  say, 
of  a  distiller,  "  there  is  a  time  when  men  will  fail, 
who  must  fall,  and  Ostrom's  time  has  come,"  was 
holden  to  be  actionable. 

THIS  was  an  action  of  slander.  The  plaintiff 
was  the  owner  of  a  distillery,  and  carried 
on  the  business  of  distilling  extensively,  pur- 
chasing large  quantities  of  coarse  grain.  In  the 
fall  of  1828,  the  defendant  and  his  nephews 
having  entered  into  a  contract  with  the  plaintiff 
for  the  sale  and  delivery  of  about  3,000  bush- 
els of  coarse  grain,  and  a  misunderstanding 
arising  whether  the  grain  should  be  paid  for, 
as  delivered  in  parcels  from  time  to  time, 
or  whether  the  whole  should  be  delivered  be- 
fore payment,  the  defendant  refused  to  perform 
the  contract,  and  made  the  circumstance  the 


NOTE.— Slander— Justification— Mitiyat  ion  of  dam- 
ages. See  Wormouth  v.  Cramer,  3  Wend.,  395,  notes 
(here  cited. 
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subject  of  repeated  conversations  with  a  num- 
ber of  individuals,  saying  that  he  would  not 
part  with  the  grain  as  he  was  apprehensive  he 
would  not  be  paid  for  it  and,  amongst  other  re- 
marks, speaking  of  the  plaintiff,  said,  "there 
was  a  time  when  men  would  fail,  who  must 
fail,  and  Ostrom's  time  had  come."  In  justifi- 
cation of  the  speaking  of  the  words,  the  defend- 
ant called  a  number  of  witnesses,  creditors  of 
Ostrom,  who  testified  that  they  had  demands 
against  Ostrom  in  the  fall  of  1828, and  that  they 
in  vain  had  repeatedly  called  for  *pay-  [*264 
ment;  and  it  was  further  proved,  that  in  the 
same  fall  Ostrom  was  heavily  indebted  at  the 
banks.  On  the  part  of  the  plaintiff  it  was  proved 
that  he  was  the  owner  of  a  large  real  and  per- 
sonal estate  far  exceeding  the  amount  of  debts 
owing  by  him.  One  of  the  witnesses  testified, 
that  when  subpoenaed  by  the  plaintiff,  he  asked 
him  if  he  thought  what  Calkins  had  said  had 
been  any  injury  to  him;  to  which  he  answered 
that  he  did  not  know  that  it  had,  but  it  had  oc- 
casioned some  of  his  creditors  to  crowd  him. 
A  motion  for  a  nonsuit  on  the  ground  that  the 
words  were  not  actionable  was  made  and  de- 
nied,and  the  jury  found  a  verdict  for  the  plaint- 
iff for  $350.  A  motion  was  now  made  for  a 
new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  and  that  the  damages  were 
excessive;  and  a  motion  in  arrest  of  judgment 
was  made  at  the  same  time. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  P.  Gridley,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Two  points 
arise  in  this  case;  1.  Whether  the  words  spoken 
are  actionable.  2.  Whether  the  damages  are 
excessive.  The  general  rule  is,  that  words  are 
actionable  which  directly  tend  to  the  prejudice 
of  any  one  in  his  office,  profession,  trade  or 
business,  in  any  lawful  employment  by  which 
he  may  gain  his  livelihood.  To  say  of  any  one 
to  whom  credit  is  important  in  the  prosecution 
of  his  business,  that  he  is  insolvent,  must  be  ac- 
tionable on  the  same  principle  that  it  is  action- 
able to  say  so  of  a  merchant.  To  say,  there- 
fore, of  a  distiller,  the  course  of  whose  business 
is  to  purchase  grain  on  credit,  that  he  must  fail, 
that  his  time  has  come,  is  actionable.  In  actions 
for  torts,  verdicts  are  not  set  aside  for  excessive- 
ness  of  damages,  unless  the  amount  evince  pas- 
sion, prejudice  or  partiality  in  the  jury.  We 
discover  nothing  of  the  kind  in  this  case. 

New  trial  denied. 


*W.  R.  HULL  t>.  SOUTHWORTH.     [*265 

Ministerial  Officers  —  Distinction  between  Acts 
ColoreOfficiia»d-4c<«VirtuteOfficii — Trover 
—  Venue. 

An  officer  sued  in  an  action  of  trover  is  entitled  to 
the  benefit  of  the  provisions  of  the  act  for  the  more 
easy  pleading  in  certain  suits;  and  the  fact  of  his 
'having  received  an  indemnity  does  not  deprive  him 
of  his  rights  under  it. 

Where  he  levies  upon  property  in  the  possession  of 
the  defendant  in  an  execution,  and  such  property  is 
in  fact  the  property  of  another,  this  act  will  not  bo 
considered  as  done  colore  offlcii,  but  as  done  virtute 
offlcli. 

Where  the  venue  in  such  case  is  not  laid  within 
the  county  where  the  act  complained  of  was  done, 
after  the  evidence  is  given  on  the  trial  of  the  cause 
the  plaintiff  cannot  submit  to  a  nonsuit,  and  the  de- 
fendant is  entitled  to  a  verdict. 

WEND.  5. 
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THIS  action  was  tried  at  the  Madison  Circuit 
in  Sep.,  1829,  before  the  Hon.  Samuel  Nel- 
son, one  of  the  Circuit  Judges. 

The  declaration  contained  two  counts  in  case 
for  taking  certain  personal  property  from  the 
possession  of  one  E.  Hull,  who  had  mortgaged 
the  same  to  the  plaintiff  to  secure  the  payment 
of  a  debt  and  disposing  of  the  same,  and  a  third 
count  in  trover  for  the  conversion  of  the  same 
property.  The  defendant  pleaded  the  general 
issue.  On  the  trial  of  the  cause,  it  appeared 
that  the  property  in  question  had  been  mort- 
gaged to  the  plaintiff  by  E.  Hull,  who  remained 
m  possession.  Before  the  mortgage  became  ab- 
solute the  defendant,  as  a  deputy-sheriff  of 
Oneida,  by  virtue  of  an  execution  against  E. 
Hull,  levied  upon  the  property,  and  after  the 
mortgage  became  absolute,  sold  it.  On  these 
facts  the  defendant  insisted  that  he  was  entitled 
to  a  verdict  according  to  the  provisions  of  the 
"  Act  for  the  More  Easy  Pleading  in  Certain 
Suits,"  1  R.  L.,  155,  the  venue  not  having  been 
laid  within  the  county  where  the  act  complained 
of  was  done.  The  plaintiff  then  proved  that 
the  defendant  had  acknowledged  that  he  was 
indemnified  by  the  plaintiff  in  the  execution, 
and  that  the  event  of  the  suit  was  a  matter  of 
indifference  to  him;  and  contended  that  being 
indemnified,  the  defendant  was  not  entitled  to 
the  benefit  of  the  provisions  of  the  Act  claimed 
by  him;  and  also  that  the  act  was  inapplicable 
to  an  action  of  trover,  on  the  count  in  which 
he  proposed  to  rely.  The  judge  ruled  that  the 
266*]  plaintiff  could  not  recover.  The*plaint- 
iff  then  proposed  to  submit  to  a  nonsuit,  which 
being  resisted  by  the  defendant,  who  claimed 
a  verdict  in  his  favor,  a  verdict  was  rendered 
for  the  defendant,  under  the  direction  of  the 
judge,  with  leave  to  the  plaintiff  to  move  to  set 
it  aside  and  to  submit  to  a  nonsuit.  The  case 
came  before  the  court  on  a  bill  of  exceptions. 

Mr. "P.  Gridley,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Marcy,  J.  The  questions 
presented  on  the  motion  to  set  aside  the  ver- 
dict are  :  1.  Is  the  action  of  trover  within  the 
Statute  for  the  More  Easy  Pleading  in  Certain 
Suits?  2.  Was  the  act  complained  of  done  by 
the  defendant  by  virtue  of  his  office  as  deputy- 
sheriff?  3.  Does  the  fact  that  he  was  indem- 
nified deprive  him  of  the  benefit  of  the  statute? 
4.  Did  the  judge  err  in  refusing  to  permit  the 
plaintiff  to  submit  to  a  nonsuit? 

The  statute  in  question  enumerates  actions 
upon  the  case,  trespass,  battery  and  false  im- 
prisonment, as  those  to  which  its  provisions 
are  to  apply.  Trover  has  always  been  consid- 
ered as  within  the  denomination  of  actions  on 
the  case.  In  Crummer  v.  Huff,  1  Wend.,  24, 
it  is  said  by  the  court  that  double  costs  under 
this  statute  have  been  given  in  trover.  We 
certainly  need  not  refer  to  authority  to  show 
that  trover  is  an  action  on  the  case.  This  ground 
of  objection  to  the  verdict  cannot,  therefore, 
be  sustained. 

If  the  statute  was  not  intended  for  a  case  like 
this,  it  is  difficult  to  perceive  to  what  cases  it 
was  intended  to  apply.  The  officer  is  directed 
to  seize  the  goods  of  a  defendant  in  an  execu- 
tion, and  if  he  finds  him  in  possession  of  goods, 
he  forbears  to  take  them  at  his  peril.  The  de- 
fendant's possession  is  evidence  of  his  owner- 
WEND.  5. 


ship.  If  the  officer  seizes  them  under  such 
circumstances,  and  it  turns  out  that  a  person 
out  of  possession  has  a  right  to  them,  can  it 
be  said  that  he  did  not  act  in  taking  the  prop 
erty  by  virtue  of  his  office?  This,  case  is  not 
like  that  where  the  officer  has  process  which 
directs  him  to  arrest  one  person  and  he  takes 
another.  The  identity  of  persons  is  seldom  a 
matter  of  doubt,  and  an  officer  *need  [*267 
not  err  in  such  cases  ;  but  the  right  to  proper- 
ty is  often  ascertained  with  difficulty,  because 
it  is  often  separated  from  the  possession.  If 
the  officer  acts  upon  the  evidence  of  the  fact 
which  ordinarily  settles  that  question,  viz. : 
the  possession,  he  cannot  justify  himself  if  he 
errs,  but  he  entitles  himself  to  the  benefit  of 
the  Act  for  More  Easy  Pleading  in  Certain 
Suits. 

In  determining  whether  the  defendant  is  en- 
titled to  the  benefit  of  the  provisions  of  this 
act,  the  court,  I  believe,  never  have  inquired, 
nor  is  it  reasonable  they  should  inquire  into 
the  situation  of  the  officer  as  to  the  indemnity 
he  may  have  received  to  secure  himself  against 
loss  or  damage.  His  rights  under  the  statute 
are  not  affected  by  such  circumstance. 

Whether  the  judge  erred  in  refusing  to  per- 
mit the  plaintiff  to  submit  to  a  nonsuit,  de- 
pends upon  the  construction  to  be  given  to  the 
statute.  It  enacts  that  if  the  plaintiff  on  the 
trial  shall  not  prove  that  the  cause  of  action 
arose  in  the  county  wherein  the  venue  is  laid, 
the  jury  shall  find  the  defendant  not  guilty, 
without  regard  to  any  evidence  given  touch- 
ing the  merits  of  the  prosecution.  If  full  effect 
is  given  to  this  provision,  it  takes  from  the 
plaintiff  the  right  to  submit  to  a  nonsuit.  It 
is  said  this  construction  is  inconsistent  with 
the  next  sentence  in  the  same  section  of  the 
Act,  which  is,  that  if  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  become  nonsuit 
or  suffer  any  discontinuance,  the  defendant 
shall  recover  double  costs.  Considering  the 
first  clause  of  the  Act  as  requiring  a  verdict 
for  the  defendant  at  all  events,  when  the 
plaintiff  lays  the  venue  out  of  the  proper  coun- 
ty, it  is  not  at  all  incompatible  with  the  sec- 
ond clause,  which  allows  him  to  become  non- 
suited. This  right  is  only  taken  from  him 
when  he  prosecutes  in  a  different  county  from 
that  in  which  the  cause  of  action  arose  ;  but 
when  he  prosecutes  in  the  proper  county  he 
may  become  nonsuited  as  in  any  action  to 
which  this  statute  does  not  apply.  When  the 
Act  speaks  of  his  being  nonsuited,  it  has  ref- 
erence to  the  suit  brought  in  the  proper  county; 
and  it  may  also  mean  a  nonsuit  entered  against 
the  plaintiff  for  not  proceeding  to  trial. 

Motion  to  set  aside  the  verdict  denied. 

Cited  in-18  Barb-.  97. 


*BYERS  0.  VAN  DEUSEN.  [*268 

Arbitration  and  Award — Submission  Includes 
What —  When  Binding. 

Under  a  general  submission  to  arbitration  by  part- 
ners, of  all  accounts,  dealings,  controversies,  de- 


NOTE.— Arbitration  and  award— Who  man  make 
submission  to  arbitration.  See,  Rumsey  v.  Leek,  ante, 
20,  note.  For  general  discussion,  see  Crof  oot  v.  Allen, 
2  Wend.,  494,  note,  and  other  notes  there  cited. 
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mands,  &c.,  as  well  individually  aa  partnership  con- 
cerns and  transactions,  an  award  giving1  the  joint 
property  to  one  of  the  partners,  and  directing  him 
to  pay  the  other  partner  a  sum  in  gross,  and  to  dis- 
charge and  satisfy  the  debts  owing  by  the  firm,  is 
good,  and  will  be  supported,  especially  if  there  be 
no  evidence  that  the  arbitrators  have  decided  mat- 
ters not  in  dispute  between  the  parties. 

An  award  that  one  of  the  parties  shall  have  and 
own  in  his  own  right,  all  the  interest  which  the 
parties  jointly  had  in  a  certain  brewery,  near  a  cer- 
tain village,  cannot  be  objected  to  for  uncertainty. 

Releases  need  not  be  awarded,  where  a  specific 
sum  is  directed  to  be  paid  b3'  one  party  to  the  other. 

A  submission  of  all  demands  includes  all  ques- 
tions concerning  real  as  well  as  personal  estate. 

Citations— 2  Johns.,  57 ;  13  Johns.,  27  ;  2  Cow..  70 ; 
14  Johns.,  96 ;  15  Johns.,  199 ;  2  Cai.,  327  ;  1  Ld. 
Raym.,  114. 

THIS  cause  came  before  the  court  on  a  case 
agreed  upon  between  the  parties.  The 
parties,  Nov.  13,  1828,  entered  into  arbitration 
bonds,  whereby  they  severally  bound  them- 
selves to  abide  the  award  of  three  individuals, 
chosen  by  them,  to  arbitrate,  award  and  de- 
termine of  and  concerning  all  manner  of  ac- 
tions, causes  of  actions,  suits,  bills,  notes,  ac- 
counts, dealings,  bonds,  specialties,  judg- 
ments, executions,  debts,  demands,  controver- 
sies, trespasses,  damages,  in  juries  and  demands 
whatsoever,  either  in  law  or  equity,  and  as  well 
individually  as  partnership  concerns  and  trans- 
actions or  otherwise  howsoever,  which  at  any 
time  theretofore  had  been  made,  done,  suf- 
fered or  existed,  and  then  existed  between  the 
said  parties  or  either  of  them,  so  as  the  said 
award  should  be  made  in  writing,  &c.,  on  or 
before  Jan.  15,  then  next.  Within  the  speci- 
fied time  the  arbitrators  made  their  award,  by 
which,  after  stating  that  they  had  taken  upon 
themselves  the  burden  of  the  award,  and  hav- 
ing fully  examined  and  duly  considered  the 
proofs  and  allegations  of  both  parties,  they  di- 
rected Van  Deuseii  to  pay  to  Byers  $1,076.71 
by  installments  ;  to  pay  a  note  of  $200  at  the 
Central  Bank,  for  the  payment  of  which  he  and 
Byers  were  jointly  liable  ;  to  pay  all  the  other 
partnership  debts,  and  all  demands  for  which 
he  and  Byers  were  jointly  responsible  ;  they 
further  awarded  that  Van  Deusen  should  for- 
269*]  ever  thereafter  have,  possess,  occupy 
and  own  in  his  sole  right,  all  the  interest  which 
he  and  Byers  then  jointly  had  in  a  certain 
brewery,  near  the  Village  of  Palatine  Bridge, 
and  also  all  the  personal  property  which  they 
then  jointly  owned,  and  also  all  the  debts  then 
due  to  them  jointly,  and  also  all  books,  secu- 
rities and  evidences  of  such  debts  ;  and  lastly, 
they  awarded  that  Van  Deusen  should  pay 
two  thirds,  and  Byers  one  third  of  the  expense 
of  the  arbitration,  specifying  the  amount.  In 
August,  1829,  Byers  commenced  a  suit  for  the 
recovery  of  the  first  installment  part  of  the 
sum  of  $1,076.71,  awarded  to  be  paid  to  him. 
The  issue  presented  by  the  pleadings  is  wheth- 
er the  award  is  pursuant  to  the  submission. 
The  due  execution  of  the  bond  and  the  mak- 
ing of  the  award  was  admitted. 

Mr.  H.  Loucks,  for  the  defendant.  The 
arbitrators  exceeded  their  authority  in  award- 
ing as  to  property  respecting  which  there  was 
no  dispute.  The  submission  does  not  confer 
the  power  to  adjudge  that  one  partner  shall 
take  the  joint  property  in  severally  and  pay 
for  it  such  price  as  the  arbitrators  shall  think 
proper  to  designate.  16  Johns.,  205,  227.  The 
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title  to  the  real  estate,  *.  e.,  the  brewery,  i» 
not  submitted.  2  Cow.,  650  ;  3  Id.,  70.  The 
award  is  void  for  uncertainty,  there  being  no- 
mention  of  a  brewery  in  the  submission.  3- 
Cow.,  70.  There  are  no  releases  awarded,  nor 
are  the  controversies  directed  to  cease  ;  nor  is 
the  money  directed  to  be  paid,  declared  to  be 
in  satisfaction.  2  Cow.,  638  ;  1  Saund.,  327 
a,  n.  2. 

Messrs.  Spraker  and  McVean,  for  plaint- 
iff. The  arbitrators  had  the  power  of  a  court 
of  equity  as  well  as  of  a  court  of  law,  and  their 
decision  is  conclusive.  14  Johns.,  96;  3  Cai., 
156;  3  Johns.,  367;  9  Id.,  38;  7  Cow.,  185.  The 
award  is  consistent  with  the  submission.  2 
Cai.,  327;  15  Johns.,  199.  Certainty  to  a  com- 
mon intent  is  sufficient,  awards  being  liberally 
construed.  1  Cai.,  313;  14  Johns.,  90.  What 
brewery  and  what  debts  should  go  to  the  de- 
fendant were  sufficiently  described  to  authorize 
extrinsic  evidence  to  render  certain  what  might 
remain  doubtful.  The  award  of  releases  was 
unnecessary;  the  awarding  of  a  sum  of  money- 
*to  be  paid  will  be  held  to  be  in  satis-  [*27<> 
faction  of  the  matter  submitted.  15  Johns.,  197; 
2  Cow.,  650;  8  Cai.,  253;  1  /rf.,304. 

By  the  Court,  Savage,  Ch.  J.  Several  ob- 
jections are  taken  to  this  award:  1st.  It  is  said 
the  arbitrators  exceeded  their  powers  in  award- 
ing the  brewery  to  the  defendant,  and  the  per- 
sonal property,  respecting  which  there  was  no- 
dispute.  The  submission  is  general,  and  in- 
cludes all  matters.  The  award  states  that  the 
arbitrators  had  taken  upon  them  the  burden  of 
the  award;  and  having  fully  examined  and  duljr 
considered  the  proofs  and  allegations  of  both 
the  said  parties,  made  their  award.  As  the 
submission  is  broad  enough  to  include  any- 
thing, and  the  arbitrators  predicate  their  award 
upon  the  proofs  and  allegations  of  the  parties, 
the  court  will  not  presume  that  they  have  de- 
cided matters  not  in  dispute;  2  Johns.,  57;  IS 
Id.,  27;  especially  as  there  is  no  evidence  that 
such  is  the  fact.  Every  presumption  on  the 
contrary  is  to  be  indulged  in  favor  of  the  award. 

2d.  It  is  said  the  award  is  void  for  uncer- 
tainty, no  brewery  having  been  mentioned  in 
the  submission.  In  Brown  v. Hanker 'son, 3  Cow. , 
70,  it  was  not  objected  that  under  a  general  sub- 
mission the  arbitrators  could  not  award  con- 
cerning the  farm,  but  that  the  farm  was  not  de- 
scribed. This  award  is  more  certain,  it  describes 
a  certain  brewery  near  the  Village  of  Palatine- 
Bridge,  in  which  the  parties  had  a  joint  inter- 
est. This  is  sufficiently  descriptive,  especially 
as  it  is  not  shown  that  there  is  more  than  one 
brewery  in  that  vicinity,  or  that  the  parties 
were  jointly  interested  in  more  than  one  brew- 
ery. An  award  referring  to  certain  extrinsic  cir- 
cumstances is  sufficiently  certain.  14  Johns.  ,96. 

3d.  It  is  is  objected  that  releases  are  not 
awarded.  An  award  of  a  specific  sum  to  be 
paid  by  one  party  to  the  other  is  final  and  suf- 
ficient without  a  release.  2  Johns., 57;  13 Id., 27. 

4th.  It  is  also  objected  that  the  title  to  land 
was  not  submitted.  A  submission  of  all  de- 
mands includes  all  questions  concerning  real 
estate  as  well  as  personal.  The  law  does  not 
require  a  specific  submission  as  to  one  kind  of 
property  *more  than  another.  1  Ld.  [*271 
Raym.,  114;  2  Cai.,  327;  15  Johns.,  199.  The 
submission  contains  general  words;  and  noth- 
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ing  follows  to  restrict  the  general  words  to  any 
specific  matter, 

On  the  whole,  therefore,  1  am  of  opinion  that 
the  objections  are  all  untenable,  and  that  the 
plaintiff  is  entitled  to  judgment. 
Cited  in— 12  Wend.,  380;  2  Hill,  76. 


THE  PEOPLE  «.  E.  WARNER. 

Indictment  for  Perjury — Form  of — Variance. 

In  an  indictment  for  perjury  committed  in  the 
taking  of  an  oath  by  an  insolvent,  on  presenting  his 
petition  for  a  discharge,  it  is  not,  nor  was  it  neces- 
sary, previous  to  the  Revised  Statutes,  to  set  forth 
more  than  the  substance  of  the  oath. 

"Where  the  oath  is  set  forth  in  the  indictment  to  be 
in  substance  and  to  the  effect  following,  to  wit:  &c;, 
an  exact  recital  is  not  necessary;  and,  accordingly, 
where  the  indefinite  article  "an"  was  substituted 
for  the  definite  article  "the,"  the  variance  was  held 
to  be  immaterial. 

Citations— Archb.  Cr.  PI.,  23,  68 :  1  East,  180 ;  1 
Leach,  227, 721 ;  5  Wend.,  9 ;  2  R.  8.,  728,  sec.  52 ;  Doug., 
193 ;  2  Salk.,  417. 

AT  the  N.  Y.  General  Sessions,  holden  in 
June  last,  the  defendant  was  tried  on  an 
indictment  for  perjury  in  taking  the  oath  re- 
quired from  insolvents  on  presenting  their  pe- 
titions, &c.,  for  a  discharge.  In  the  indictment, 
it  is  stated  that  the  defendant  did  falsely,  &c., 
say,  depose  and  swear,  in  substance  and  to  the 
effect  following,  to  wit:  I,  Elias  Warner,  do 
swear  that,  &c.  (setting  forth  the  oath  as  pre- 
scribed by  the  statute  until  the  last  clause,which 
was  in  these  words):  "or  settle  with  any  of  my 
creditors  with  a  view  to  obtain  the  benefit  of 
an  Act  entitled  An  Act  to  Abolish  Imprison- 
ment for  Debt  in  Certain  Cases."  On  the  trial, 
the  district  attorney  produced  in  evidence  the 
oath,  which  was  in  writing,  taken  by  the  de- 
fendant on  presenting  his  petition  to  the  officer 
to  whom  he  applied  for  his  discharge  as  an  in- 
solvent debtor.  The  oath  thus  produced  varied 
from  the  oath  set  forth  in  the  indictment,  in 
its  last  clause,  as  follows:  "or  settled  with  any 
of  my  creditors  with  a  view  to  obtain  the  ben- 
efit of  the  Act  entitled  An  Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases;"  the 
definite  article  "the"  being  used  in  the  oath, 
and  the  indefinite  article  "an"  being  used  in 
272*]  the  indictment.  *The  counsel  for  the 
defendant  insisted  that  the  defendant  was  en- 
titled to  be  acquitted  on  the  ground  of  the  va- 
riance, and  prayed  that  the  jury  might  be  in- 
structed accordingly.  The  court  decided  that 
the  variance  was  not  material,  and  refused  to 
instruct  the  jury  as  requested.  The  defendant 
was  convicted,  but  sentence  was  suspended  to 
obtain  the  advice  of  this  court  on  the  question 
of  variance,  which  was  argued  by, 

Mr.  H.  M.  Western,  for  the  defendant. 

Mr.  S.  P.  Staples,  for  the  people. 

By  the  Court,  Marcy,  J.  If  the  public  pros- 
ecutor was  bound  to  set  forth  the  oath  with 
literal  and  perfect  accuracy,  the  objection  was 
well  taken.  Even  if  he  has  needlessly  under- 
taken to  state  it  in  hcec  verba,  there  are  not 
wanting  authorities  which  declare  that  a  fail- 
ure in  the  slightest  degree — in  half  a  letter,  to 
use  a  hyperbolical  expression  of  Ld.  Mansfield, 
will  be  fatal. 

It  was  scarcely  contended,  on  the  argument, 
that  it  was  absolutely  necessary  to  set  forth  the 
WEND.  5. 


oath  in  its  exact  words.  The  rule  on  this  sub- 
ject seems  to  be,  that  written  instruments, 
where  they  form  a  part  of  the  gist  of  the  of- 
fense charged,  must  be  set  forth  verbatim.  In 
the  case  of  forgery,  the  spurious  instrument 
must  be  set  forth  in  its  very  words  and  figures; 
Archb.  Cr.  PI.,  23;  1  East,  180;  Leach,  721; 
but  in  perjury  the  rule  is  different.  "It  ia 
not  necessary,"  says  Mr.  Archbold,  "to  set 
forth  the  affidavit,  answer,  &c.,  on  which  the 
perjury  is  assigned,  verbatim;  for  the  statute  of 
23  Geo.  II.,  only  requires  the  substance  of  the 
offense  to  be  charged."  Our  Revised  Laws  of 
1813  contain  a  provision  similar  to  the  Act  of 
23  Geo.  II.,  and  if  it  applies  to  this  case,  it  was. 
not  necessary  to  state  in  the  indictment  more 
than  the  substance  of  the  oath.  If  the  Revised 
Statutes  are  applicable  to  this  case  (and  that 
they  are  is  settled  by  this  court  in  the  case  of 
People  v.  Phelps,  decided  at  the  last  term),  then 
no  defect  or  imperfection  in  matter  of  form, 
which  does  not  tend  to  the  prejudice  of  the  de- 
fendant, can  be  alleged  against  the  indictment. 
2  R.  S.,  728,  sec.  52.  Whether  we  *ap  [*273 
ply  to  this  case  the  Revised  Statutes  or  the 
law  as  it  stood  previous  to  the  last  revision  (and 
by  one  or  the  other  it  must  be  governed),  it  is 
quite  evident  that  there  was  no  necessity  of  set- 
ting forth  the  oath  taken  by  the  defendant  with 
absolute  accuracy;  yet,  if  the  pleader  has  need- 
lessly undertaken  to  do  so,  it  may  be,  he  should 
be  holden  to  a  strict  performance. 

The  indictment  alleges  that  the  oath  on 
which  the  perjury  is  assigned  is  in  substance 
and  to  the  effect  following,  to  wit :  &c. 
Whether  it  was  intended  in  this  case  to  set 
forth  the  oath  verbatim  depends  upon  the  true 
definition  of  the  word  "effect."  The  word 
"tenor  "  has  a  technical  meaning  and  requires 
an  exact  copy;  and  the  defendant's  counsel  in- 
fers that  because  "  effect "  is  often  used  with 
it,  a  like  meaning  is  to  be  put  on  that  word. 
This  inference  does  not  strike  me  as  conclusive 
or  correct.  Because  "tenor"  and  "effect" 
require  an  exact  copy,  it  is  not  to  be  inferred 
that  "substance"  and  "effect"  require  a& 
much.  The  ordinary  meaning  of  the  word 
"effect,"  as  well  as  judicial  decisions  thereon, 
refute  the  interpretation  which  the  defendant's 
counsel  has  given  to  it.  Where  an  instrument 
was  alleged  to  be  "  to  the  effect  following,"  a 
literal  copy  was  not  required.  Archb.  Cr.  PI., 
68.  Even  the  words  "in  manner  and  form 
following,"  do  not  require  a  perfect  copy.  1 
Doug. ,  193  ;  1  Leach,  227.  It  is  expressly  said 
in  King  v.  Bear,  2  Salk.,  417,  that  the  words 
ad  effectum  sequentem  were  loose  and  useless 
when  joined  iojuxta  tenorem.  To  my  appre- 
hension, the  subtance  and  effect  of  an  instru- 
ment in  writing  cannot,  either  in  common  par- 
lance or  legal  import,  be  understood  to  mean 
an  exact  copy  of  it.  My  conclusion  is,  that 
the  law  did  not  make  it  necessary,  nor  did  the 
pleader  attempt  in  this  case  to  set  forth  the  oath 
taken  by  the  defendant  literally,  and  that  the 
variance  between  the  oath  produced  in  evi- 
dence and  that  set  forth  in  the  indictment  is 
wholly  immaterial.  All  apprehensions,  there- 
fore, that  the  defendant  if  sentenced  and  pun- 
ished on  this  indictment,  would  be  exposed  ta 
a  second  prosecution  for  the  same  offense,  ap- 
pear to  me  to  be  wholly  imaginary  ;  but  if  this 
application  on  his  part  should  prevail,  any 
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274*]  *further  effort  to  bring  him  to  punish- 
ment, would,  probably,  be  defeated  by  a  plea 
of  auterfois  acquit. 

I  am  of  opinion  that  the  court  below  decided 
correctly  in  adjudging  the  variance  to  be  im- 
material, and  that  the  exception  to  the  decis- 
ions of  that  court  is  not  well  taken.  The  Gen- 
eral Sessions  are,  therefore,  advised  to  render 
judgment  upon  the  conviction. 

Cited  In— 36  N.  Y.,  436 ;  64  N.  Y.,  154 ;  82  N.  Y.,345: 
4Hun,  5:  6T.  &  C.,  209:  3  Barb.,  474 ;  1  Park.,  334 ; 
3  Park.,  215;  34  N.  J.  L.,  369. 


MUSIERfl.  TRUMPBOUR. 

Partnership — Exists   When — Action  by  Partner 
against  Oilier — Pleading  in  Justice  Court. 

Where  two  persons  agreed  to  burn  lime  on  shares 
one  to  fill  a  kiln  with  stone  and  the  other  to  burn 
the  kiln  and  furnish  the  necessary  wood  for  the 
purpose,  the  lime  to  be  equally  divided  between 
them,  it  was  held  that  a  technical  partnership  ex- 
isted between  the  parties. 

Notwithstanding  the  partnership,  however,  an 
action  at  law  may  be  maintained  by  one  partner 
against  the  other  for  a  balance  due  him  growing 
out  of  the  partnership  transaction,  if  there  be  but 
a  single  item  to  liquidate. 

The  same  nicety  and  precision  is  not  required  in 
pleading's  joined  in  a  justice's  court  which  are  re- 
quired in  courts  of  record ;  and  evidence  will  be 
received  under-  pleadings  joined  in  the  former, 
which  would  not  be  received  under  pleadings 
joined  in  the  latter. 

Citations— 1  Stark.,  63;  5  Johns.,  122;  10  Johns.. 
104 ;  3  Cow.,  187,  278. 

ERROR  from  the  Greene  C.  P.  Musier  sued 
Trumpbour  in  a  justice's  court,  and  de- 
clared for  about  200  bushels  of  lime  ;  the  de- 
fendant pleaded  the  general  issue,  and  gave  no- 
tice of  set-off.  The  cause  was  tried  before  the 
justice,  and  judgmenl  rendered  for  the  defend- 
ant for  $2.60.  The  plaintiff  appealed  to  the 
Greene  C.  P. ;  where  the  cause  was  tried  on  the 
issue  joined  before  the  justice.  On  the  trial, 
the  counsel  in  opening  the  cause  stated  that 
the  plaintiff  would  prove  that  he  was  the  own- 
er of  a  lime  kiln  ;  that  it  was  agreed  between 
him  and  the  defendant  that  he  would  fill  the 
kiln  with  stone,  and  that  the  defendant  would 
furnish  the  necessary  wood  and  burn  the  kiln 
into  lime,  which  was  to  be  equally  divided  be- 
tween them ;  that  the  defendant  took  more 
than  his  proportion  of  the  lime,  and  subsequent- 
ly inquired  of  the  plaintiff  how  much  he  owed 
him  on  account  of  the  lime,  who  answered 
$12.50,  which  the  defendant  promised  to  pay 
as  soon  as  he  got  returns  from  a  cargo  of  hay 
which  he  had  shipped  to  N.  Y.;  on  which 
275*]  opening  the  *defendant  insisted  that 
the  plaintiff  ought  to  be  nonsuited,  admitting 
the  facts  to  be  as  stated  by  him,  because,  1. 
The  facts  showed  a  partnership  between  the 
parties,  and  the  action  could  not  be  sustained 
unless  a  balance  had  been  struck,  and  that  there 
had  been  a  promise  to  pay ;  and  2.  That  un- 
der the  declaration  in  the  cause,  evidence  of  a 
balance  struck  and  promise  to  pay  was  inad- 
missible. The  court  sustained  the  objections 
taken  by  the  defendant,  and  nonsuited  the 


NOTE.— Partnership— What  constitute.  See,  Pet- 
tier v.  Bewail,  3  Wend.,  288,  note,  and  other  notes 
there  cited. 
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plaintiff  ;  who  excepted  to  the  decision  of  the 
court,  and  sued  out  his  writ  of  error. 

Messrs.  Van  Orden  and  Dorlon,  for 
plaintiff  in  error. 

Messrs.  Powers  and  Day,  for  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  I  am  in- 
clined to  the  opinion  that  a  technical  partner- 
ship existed  as  to  the  lime  ;  each  contributed 
materials  and  labor,  and  the  lime  was  to  be 
equally  divided  between  the  parties ;  but  I 
apprehend  it  is  not  necessary  to  send  these  par- 
ties into  a  Court  of  Chancery  to  settle  a  dispute 
about  $12.50.  If  there  had  been  a  partnership, 
there  was  but  a  single  item  to  liquidate,  the 
partnership  being  at  an  end  ;  and  in  such  case, 
it  was  held  by  Ld.  Ellenborough,  in  Bobson  v. 
Curtis,  1  Stark.,  63,  that  the  difficulty  as  to 
partnership  would  disappear.  On  this  point, 
therefore,  I  am  of  opinion  that  the  plaintiff 
should  not  have  been  nonsuited. 

On  the  other  point,  also,  I  think  there  was 
error.  In  justice's  courts,  where  the  pleadings 
are  usually  conducted  by  the  parties  them- 
selves, that  technical  nicety  and  precision  are 
not  required  which  are  required  in  courts 
of  record,  unless  the  pleadings  are  demurred 
to.  5  Johns.,  122.  The  declaration  is  to  be 
liberally  construed,  so  as,  if  possible  to  meet 
and  embrace  the  proof.  10  Johns.,  104  ;  3 
Cow.,  187,  278.  I  think  the  proof  of  a  prom- 
ise should  have  been  received. 

Judgment  reversed,  and  venire  de  novo  to 
Greene  C.  P. 

Cited  in— 24  Wend.,  159 ;  1  Den.,  435;  8  Hun,  199  ; 
12  Hun,  18;  4  Barb.,  366;  51  How.  Pr.,  59;  3  Biss., 
356 ;  118  Mass.,  286  ;  29  O.  St.,  432 ;  40  Am.  Rep.,  470 
(45  Mich..  197). 


*TOOF  v.  BENTLY  AND  HARRIS.  [*276 

Justices  of  the  Peace,  Jurisdiction  of— Amend- 
ment of  Execution —  Variance. 

An  execution  on  a  justice's  judgment  for  a  sum 
exceeding  $50,  made  returnable  in  60  instead  of  90 
days,  is  no  justification  to  a  constable  for  acts  done 
by  him  under  it. 

A  justice  of  the  peace  has  no  power  to  make  an 
amendment  in  an  execution  issued  by  him,  after 
the  same  has  been  executed. 

Where,  in  a  plea  of  justification,  a  justice's  execu- 
tion is  described  as  returnable  in  90  days,  and  the 
execution  produced  is  returnable  in  60  days,  the 
variance  is  fatal,  and  the  execution  will  not  be  re- 
ceived in  evidence. 

ERROR  from  the  Dutchess  C.  P.  Toof  sued 
Bently  and  Harris  in  trespass  for  break- 
ing open  his  blacksmith  shop  and  taking  and 
converting  to  their  own  use  certain  tools  and 
other  property  there  found.  The  defendants 
justified  under  a  judgment  and  execution  in 
favor  of  Bently  against  Toof.  The  judgment 
was  obtained  in  a  justice's  court  for  $50.87,  an 
execution  was  issued  thereon,  made  returna- 
ble in  60  instead  of  90  days  ;  it  was  delivered 
to  a  constable  June  30,  1827,  who,  Sep.  28, 
following,  returned  itnulla  bona.  May  6, 1828, 
Bently  procured  the  same  execution  to  be  re- 
newed by  the  justice,  and  it  was  delivered  to 
Harris,  a  constable,  to  be  executed.  Harris, 


NOTE.— Ministerial  officer— How  far  protected  bj/ 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note, 
and  other  notes  there  cited.  See,  also,  Savacool  v. 
Boughton,  ante,  p.  170,  note. 
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on  the  next  day,  levied  upon  the  property  in 
question,  and  advertised  it  for  sale.  May  8, 
the  property  was  locked  up  in  Toof  s  black- 
smith shop,  and  Toof  refusing  to  open  the 
shop,  Harris  broke  it  open,  took  the  property 
and  sold  it  May  14,  and  Toof  brought  his  suit. 
Mav  24,  1828,  after  the  commencement  of  the 
suit  for  the  trespass,  the  justice,  on  applica- 
tion to  him  by  Bently,  altered  the  execution  so 
as  to  make  it  returnable  in  90  instead  of  60 
days.  In  the  pleaof  justification,  the  execution 
was  described  as  returnable  in  90  days.  The  C. 
P.  decided  that  the  justification  was  made  out 
and  that  the  defendants  were  entitled  to  a  ver- 
dict, and  so  charged,  the  jury,  who  found  for 
the  defendants.  The  plaintiff  excepted  and 
sued  out  a  writ  of  error. 

Mr.  C.  Johnston,  for  plaintiff  in  error. 

Mr.  S.  Eno,  for  defendant  in  error. 

277*]  *By  tfo  Court,  Savage,  Oh.  J.  The 
justice  had  jurisdiction  ;  the  judgment  was 
regular.  If  the  execution  had  been  returnable 
in  90  days,  the  officer  would  have  been  justi- 
fied. The  defendant  in  the  execution  (the 
plaintiff  here)  was  not  injured  by  the  error  in 
the  return  of  the  execution;  but  it  is  well  set- 
tled that  inferior  and  limited  jurisdictions  must 
be  confined  strictly  to  pursue  the  authority 
given  them.  The  justice  had  no  more  author- 
ity to  issue  an  execution,  in  the  case  before 
him,  returnable  in  60  days  than  in  30  days  or 
even  in  10  days;  and  surely  such  an  execution 
would  be  no  protection  to  the  officer,  because 
on  the  face  of  the  process  it  was  not  such  an 
one  as  the  justice  had  authority  to  issue  upon 
such  a  judgment.  In  my  opinion,  therefore, 
the  execution  was  no  justification. 

On  the  ground  of  variance  also,  the  execu- 
tion was  not  properly  admissible.  The  plea 
described  an  execution  returnable  in  90  days; 
that  produced  was  returnable  in  60  days.  The 
defendants  below  could  derive  no  advantage 
from  the  alteration  in  the  execution  made  aft- 
er it  had  been  executed.  Under  such  circum- 
stances, the  justice  had  no  power  to  amend  it. 
Courts  of  record  have  power  to  make  such 
amendment,  and  usually,  in  cases  of  mistake, 
require  a  stipulation  not  to  prosecute.  A  jus- 
tice has  no  such  power,  and  can  require  no 
such  condition.  The  execution,  therefore,  was 
not  such  an  one  as  that  set  forth  in  the  plea. 

Judgment  reversed,  and  venire  de  novo  to 
Dulchess  C,  P. 

Cited  in— 9  Wend.,  339 ;  37  Am.  Dec.,  706  (3  Ala., 
481) ;  49  Am.  Dec.,  93  (11  Mo.,  383). 


KING  AND  WOODRUFF  v.  DESPARD. 

Contracts — Statute  of  Frauds. 

Where  A  had  contracted  to  build  a  house  for  B,  to 
be  paid  for  when  finished,  and  had  refused  to  go  on 
and  perform  the  contract  because  B,  after  the 
materials  were  collected  and  the  building  framed, 
had  absconded,  was  induced  to  proceed  and  finish 
the  building  upon  the  representation  of  C  that  he 
had  purchased  the  interest  of  B  in  the  work,  and 
upon  his  promise  that  he  would  pay  A,  it  was  held, 
that  the  promise  of  C  was  an  original  undertaking, 
and  not  within  the  Statute  of  Frauds. 

rPHIS  was  an  action  of  assumpsit  tried  at  the 
-L  Oswego  Circuit  in  June,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

278*]  *The  action  was  brought  to  recover 
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for  the  building  of  a  tan-house  by  the  plaint- 
iffs for  the  defendant.  In  the  summer  of  1827, 
a  contract  was  entered  into  between  the  plaint- 
iffs and  one  W.  C.  Tilman,  whereby  the  plaint- 
iffs agreed  to  find  the  materials  and  build  a 
tan-house  of  certain  dimensions  for  Tilman, 
who  was  to  pay  them  for  it,  when  finished, 
$413.  The  plaintiffs  got  out  the  timber  and 
framed  it;  but  before  the  building  was  raised 
or  the  sills  laid,  Tilman  absconded  and  they 
stopped  the  work.  Previous  to  Tilman's  de- 
parture, he  transferred  the  contract  between 
him  and  the  plaintiffs  to  the  defendant,  guar- 
antied the  fulfillment,  on  the  part  of  the  plaint- 
iffs, and  promised  to  indemnify  the  defendant 
against  their  claims  for  erecting  the  building. 
After  Tilman's  departure,  an  interview  took 
place  between  the  defendant  and  the  plaintiffs, 
in  which  the  plaintiffs  told  the  defendant  that 
they  had  determined  not  to  go  on  any  further 
in  their  job,  and  to  abide  the  consequences  of 
not  performing  their  contract.  The  defend- 
ant observed  that  he  had  purchased  the  inter- 
est of  Tilman  in  the  work,  and  told  them  to  go 
on  and  finish  the  building  and  he  would  pay 
them,  or  they  should  have  their  pay  The 
plaintiffs  accordingly  went  on  and  completed 
the  building  in  Oct.,  1827.  Whilst  the  work 
was  proceeding,  the  defendant  repeatedly  gave 
directions  in  respect  to  it,  and  at  his  request 
the  building  was  erected  in  a  place  different 
from  that  marked  out  by  Tilman,  and  some 
alterations  were  made  from  the  original  plan. 
Conversations  were  held  between  the  parties 
as  to  extra  work  and  the  value  of  it,  both  par- 
ties insisting  upon  their  rights  according  to 
the  contract  with  Tilman.  The  defendant 
proved  that  the  plaintiff  shad  recovered  a  judg- 
ment against  him  for  extra  work.  It  was  ad- 
mitted by  the  plaintiffs  that  they  had  received 
of  the  defendant  payments  amounting  to  $228 
on  account  of  the  job.  When  those  payments 
were  made,  they,  at  the  desire  of  the  defend- 
ant, drew  orders  on  Tilman,  in  his  favor,  for 
the  amount  received  by  them,  he  saying  that 
he  wanted  such  drafts  as  Vouchers  in  his  set- 
tlement with  Tilman,  and  it  was  shown  that 
such  drafts  had  been  applied  towards  pay- 
ment of  a  note  of  $300,  which  Tilman  held 
against  him.  The  judge  was  of  opinion  that 
the  promise  of  the  defendant  *was  [*27O 
within  the  Statute  of  Frauds,  and  so  instructed 
the  jury,  who  found  a  verdict  for  the  defend- 
ant, which  was  now  moved  to  be  set  aside. 

Mr.  J.  Brown,  for  plaintiffs. 

Mr.  D.  P.  Brewster,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  promise 
was  within  the  statute.  To  me  it  appears  to 
be  an  original  undertaking.  The  defendant 
substantially  undertook  that  the  plaintiffs 
should  have  their  pay  according  to  their  con- 
tract with  Tilman.  The  consideration  for  this 
promise  is  the  building  of  the  house.  The 
plaintiffs  were  bound  by  their  contract  to  build 
it,  and  Tilman  to  pay  them;  but  when  he  be- 
came unable  to  pay,  they  preferred  risking  the 
consequences  of  a  breach  of  their  contract. 
The  defendant  had  purchased  the  interest  of 
Tilman  in  the  work:  it  was  important  to  him 
to  have  it  completed,  and  the  promise  was  not 
to  pay  Tilman's  contract  but,  as  I  understand 
54  849 
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It,  to  pay  for  the  building  according  to  the 
terms  of  that  contract;  it  was  either  that  or  a 
promise  to  pay  as  much  as  the  building  was 
worth.  It  was  understood  by  both  parties  to 
be  an  undertaking  to  pay  according  to  the  terms 
of  Tilman's  contract,  as  an  extra  price  was 
charged  and  paid  for  variations  made  from 
that  contract.  The  drafts  of  the  plaintiffs  upon 
Tiltnan,  unexplained,  would  seem  to  favor  the 
idea  that  the  building  was  erected  upon  the  re- 
sponsibility of  Tilman,  and  in  pursuance  of  the 
contract  with  him  ;  but  when  it  is  shown  that 
that  form  was  adopted  upon  the  suggestion  of 
the  defendant,  so  as  to  give  him  vouchers  for 
the  payments  made  by  him,  and  thus  enable 
him  to  deduct  such  payments  from  what  he 
owed  Tilman,  who  had  guarantied  the  erection 
of  the  building,  certainly  this  circumstance 
can  prove  nothing  against  the  plaintiffs. 

There  was  a  new  consideration  moving  from 
the  plaintiffs  to  the  defendant  for  his  prom- 
ise; in  fact,  a  new  contract.  The  plaintiffs 
gave  their  materials  and  labor  to  the  defend- 
ant; this  was  an  injury  to  them  and  a  benefit 
to  him,  and  is,  therefore,  an  abundant  consid- 
eration. They  had  abandoned  their  contract 
28O*]  *with  Tilman;  and  had  they  suffered 
a  prosecution^,  no  more  than  nominal  damages 
if  any,  would  have  been  recovered.  Tilman 
had  paid  nothing  upon  the  contract;  and,  un- 
less the  building  was  erected,  he  had  nothing 
to  pay.  The  plaintiffs  hazarded  little  by  re- 
fusing to  go  on  with  their  contract  with  Til- 
man; the  whole  building,  therefore,  was  erect- 
ed upon  the  promise  of  the  defendant.  He 
directed  the  location  different  from  that  agreed 
on  with  Tilman;  he  superintended  the  build- 
ing and  directed  alterations;  for  these  an  extra 
price  was  paid.  There  is  no  one  circumstance 
in  the  case,  when  properly  explained,  which 
proves  an  intention  on  the  part  of  the  plaint- 
iffs to  look  to  Tilman  for  their  pay.  They  had 
abandoned  their  contract  with  him;  and  what 
passed  between  them  and  the  defendant  must 
be  considered  as  a  new  contract.  The  plaint- 
iffs say  we  will  not  put  up  the  building  for 
Tilman;  the  defendant  says  I  stand  in  Til- 
man's place,  I  have  purchased  his  interest  in 
the  work,  and  the  building  is  to  be  erected  for 
my  benefit;  go  on  and  finish  it  according  to 
your  agreement  with  Tilman,  and  I  will  pay 
as  he  agreed  to  pay.  Tilman's  contract  was 
adopted  between  these  new  parties  as  to  the 
work  to  be  done  and  the  compensation  to  be 
made;  and  hence,  when  deviations  were  made 
from  the  contract,  it  was  called  extra  work, 
and  paid  for  as  such. 

A  new  trial  should  be  granted,  costs  to  abide  the 
event. 

Cited  in-21  N.  T.,  422 ;  14  Barb.,  572 ;  34  Barb..  101 ; 
7  How.  U.  8..  723. 


The 


statute  authorizing-  summary  proceedings 
ilies  only  where 


281*]  *EVERTSON  v.  BUTTON. 

Statute  Authorizing  Summary  Proceedings 
against  Tenants  Holding  Over — Construction 
of— Judicial  Officer — Jurisdiction  of— Trespass 
Lies  When. 


against  tenants  who  hold  over,  appf. , 

the  conventional  relation  of  landlord  and  tenant 
exists,  and  not  where  it  is  created  by  operation  of 
law. 

A  judge  who  issues  a  warrant  under  this  statute 
to  disposess  a  person,  without  having  obtained  Ju- 
risdiction of  the  matter,  is  a  trespasser,  and  an  ac- 
tion lies  against  him  by  the  person  dispossessed,  al- 
though such  person  came  illegally  into  possession. 

Such  illegal  possessor  may  maintain  trespass  for 
an  entry  upon  him  against  all  the  world  except  the 
rightful  owner. 

An  officer  to  whom  the  execution  of  this  law  is 
intrusted,  sued  for  acts  done  by  him,  is  bound  to 
show  affirmatively  the  facts  giving  him  jurisdic- 
tion. His  minutes  will  not  be  received  as  evidence 
in  justification. 

Citations-4  Johns.,  150,  158 ;  7  Cow..  323,  326  ;  11 
Johns.,  534,  535. 

THIS  was  an  action  of  trespass  tried  at  the 
Tompkins  Circuit  in  Jan.,  1829,  before  the 
Hon.  Samuel  Nelson,  one  of  the  Circuit  Judges. 

One  Horace  Jerome  being  the  owner  of  cer- 
tain premises  in  the  town  of  Ulysses  in  the 
County  of  Tompkins,  on  which  there  was  a 
valuable  grist-mill,  and  on  which  the  plaintiff 
had  three  mortgages.entered  into  an  agreement 
with  the  plaintiff  July  13,  1826,  to  deliver  to 
him  the  possession  of  the  premises  within  45 
days,  the  use  of  the  property  to  be  deemed 
equivalent  to  the  interest  accruing  on  the  mort- 
gages. Sep.  20,  1826,  an  agent  of  the  plaintiff 
made  an  affidavit  setting  forth  the  above  agree- 
ment, and  stating  that  although  the  45  days 
had  expired,  Jerome  had  not  delivered  up  the 
possession  of  the  premises,  but  held  over  and 
continued  in  possession  against  the  will  and 
consent  of  the  plaintiff,  and  on  such  affidavit 
obtained  a  summons  from  a  judge  of  Tomp- 
kins County,  under  the  Landlord  and  Tenant 
Act  of  1820,  authorizing  summary  proceedings 
against  tenants  holding  over,  for  Jerome  to 
show  cause  why  the  plaintiff  should  not  be  put 
into  possession  of  the  premises.  Jerome  was 
summoned,  appeared,  demanded  a  trial  by 
jury,  and  had  a  verdict  found  against  him; 
upon  which  the  judge,  Oct.  16, 1826,  issued  his 
warrant  directing  the  plaintiff  to  be  put  into 
possession  of  the  premises,  who  accordingly 
*was  put  into  posession  by  the  sheriff  [*282 
of  Tompkins  Oct.  20,  1826,  and  placed  the 
mill  in  charge  of  one  Terry,  a  miller. 

Jerome  thus  having  been  dispossessed,  called 
upon  another  judge  of  Tompkins  Co.  (the  de- 
fendant in  this  cause),  and  Oct.  23,  1826,  ob- 
tained from  him  a  summons  for  Terry  to  show 
cause  why  the  possession  of  the  premises 
should  not  be  delivered  to  him,  Jerome.  Terry 
had  notice  of  but  an  hour  and  a  half  in  which 
to  appear  before  the  judge,  who  resided  at  a 
distance  of  seven  miles.  He,  however,  went 
and  found  Jerome  at  the  office  of  the  judge, 
and  during  a  momentary  absence  of  Terry,  pro- 
cured by  the  management  of  Jerome,  the  case 
was  called  and  judgment  pronounced  in  favor 
of  Jerome.  On  the  same  day  a  warrant  was  is- 
sued by  the  defendant,  directing  all  persons  to 
be  removed  from  the  premises  in  question,  and 
Jerome  to  be  put  into  possession  of  the  same, 
which  was  forthwith  executed  by  a  constable 
proceeding  to  the  premises  and  informing  Ter* 


NOTE.— Judicial  officers— Personal  liability  of— Jus- 
tice of  the  peace.  See,  Wallsworth  v.  M'CuIlough. 
10  Johns.,  93,  note. 

As  to  the  personal  liability  of  judicial  and  minister- 
ial officers,  eee,  generally,  Henderson  v.  Brown,  1 
Cat.,  92,  note ;  Seaman  v.  Patten,  2  Cai.,  312,  note ; 

850 


Gates  v.  Lansing,  9  Johns.,  395,  note;  Ruan  v.  Perry, 
3  Cai.,  120,  note. 


process,  see  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  ante,  170,  note. 
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ry  that  he  had  a  warrant  to  remove  him.  Ter- 
ry said  it  made  no  difference  to  him  under 
whom  he  held,  acknowledged  Jerome  as  his 
landlord,  and  agreed  to  pay  the  income  of  the 
mill  to  him,  and  continued  miller.  It  appeared 
that  the  summons  issued  by  the  defendant  was 
preceded  by  an  affidavit  made  by  Jerome.  The 
attorney  who  drew  the  affidavit  testified  that 
it  was  drawn  according  to  Jerome's  dictation 
and  was  intended  as  a  proceeding  under  the 
Landlord  and  Tenant  Act;  that  he  at  the 
time  considered  it  defective,  but  in  what  re- 
spect he  did  not  remember;  a  witness  for  the 
plaintiff  produced  in  court  what  he  testified 
was  a  copy  of  it,  taken  by  him  from  the  orig- 
inal in  the  office  of  the  judge,  but  it  was  not 
offered  in  evidence  by  either  party,  although 
the  defendant  in  a  subsequent  stage  of  the 
cause,  testifying  to  the  loss  of  the  original,  ad- 
mitted that  the  witness  had  taken  a  copy.  On 
this  evidence,  after  proving  the  rent  of  the 
mill  to  have  been  worth  $100  per  month,  the 
plaintiff  rested. 

The  defendant  moved  that  the  plaintiff  be 
nonsuited,  because,  1.  The  defendant  having 
acted  judicially,  and  not  ministerially,  was  not 
liable  in  trespass;  2.  That  the  defendant,  as 
one  of  the  judges  of  Tompkins,  having  juris- 
283*]  diction  of  *the  subject-matter,  the  pro- 
ceedings before  him  must  be  presumed  to  be 
regular,  and  the  irregularity,  if  any,  must  be 
shown  by  the  plaintiff ;  and  3.  It  appearing  that 
an  affidavit  had  been  made  as  the  foundation 
of  the  proceedings  on  the  part  of  the  plaintiff 
under  the  Landlord  and  Tenant  Act,  the  court 
was  bound  to  presume  that  the  affidavit  was 
in  conformity  to  the  statute,  and  sufficient  to 
give  the  defendant  jurisdiction.  The  judge  re- 
fused to  nonsuit  the  plaintiff.  The  defendant's 
counsel  then  offered  in  evidence  the  record  of 
the  defendant  as  a  judge  of  Tompkins  Co., 
showing  the  regularity  of  all  the  proceedings 
before  him  under  the  Landlord  and  Tenant 
Act.  This  record  purported  to  be  the  minutes 
of  his  doings,  and  did  not  contain  copies  of  the 
proceedings;  it  was  objected  to  by  the  plaintiff 
and  rejected  by  the  judge.  The  defendant  was 
sworn,  and  proved  the  loss  of  the  affidavit 
made  by  Jerome.  The  defendant's  counsel 
then  contended  that  the  proceedings  on  the 
part  of  the  plaintiff,  whereby  he  obtained  the 
possession  of  the  premises,  were  void,  and  that 
Jerome  had  the  prior  and  better  right. 

The  judge  charged  the  jury,  that  though  by 
the  proceedings  instituted  by  the  plaintiff  to 
obtain  possession  of  the  premises  he  acquired 
no  right,  still,  for  the  purpose  of  maintaining 
the  suit,  he  considered  the  warrant  to  put  him 
in  possession  and  the  execution  thereof  suffi- 
cient to  render  it  incumbent  upon  the  defend- 
ant to  show  that  the  affidavit  of  Jerome  was 
such  as  gave  him  jurisdiction  to  proceed  against 
Terry,  and  that  as  he  had  not  produced  such 
affidavit,  he  must  be  deemed  a  trespasser.  The 
jury  found  for  the  plaintiff  with  $200  damages, 
which  verdict  was  now  moved  to  be  set  aside, 

Mr.  J.  A.  Collier,  for  defendant. 

Mr.  J.  Oakley,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  statute 
under  which  these  proceedings  were  had,  pro- 
vides that  where  any  tenant  or  lessee  at  will  or 
at  sufferance,  or  for  part  of  a  year,  or  one  or 
WEND.  5. 


more  years,  or  from  year  to  year,  shall  hold 
over  after  the  expiration  of  his  term,  it  shall 
be  lawful  for  the  landlord  or  *lessor  to  [*284 
make  oath  in  writing  of  such  holding  over 
without  permission;  and  thereupon  to  apply  to 
a  judge  who  shall  issue  a  summons,  and  take 
other  proceedings  pointed  out  in  the  statute, 
ending  in  a  warrant  to  deliver  possession  to  the 
landlord  or  lessor.  This  statute  is  applicable 
between  landlord  and  tenant  only.  No  such 
relation  existed  between  the  plaintiff  and  Jer- 
ome, nor  between  Jerome  and  Terry.  The 
whole  proceedings,  therefore,  from  beginning 
to  end,  have  been  without  jurisdiction  and 
void. 

The  contract  between  the  plaintiff  and  Je- 
rome was  set  out  in  the  affidavit  upon  which 
the  proceedings  were  had,  putting  the  plaintiff 
in  possession.  It  is  a  mere  executory  contract 
by  which  Jerome  is  considered  the  owner  of 
the  property,  and  he  agrees  to  give  possession 
at  a  certain  day,  and  the  use  of  the  property 
he  agrees  shall  be  equivalent  to  the  interest  ac- 
cumulating on  the  debt  he  owed  to  the  plaint- 
iff. Now  so  far  as  any  analogy  exists  between 
this  agreement  and  a  lease,  it  goes  to  show  that 
the  plaintiff  was  to  set  off  the  use  of  the  prop- 
erty or  the  rent  against  the  interest  of  his  mort- 
gages. Jerome,  in  this  transaction,  is  most  like 
a  landlord  and  the  plaintiff  the  tenant:  but,  in 
truth,  there  is  no  pretense  for  anything  like  a 
tenancy.  The  judge  might  as  well  have  under- 
taken to  enforce  any  agreement  for  the  pur- 
chase and  sale  of  real  estate.  It  is  true,  indeed, 
that  for  some  purposes  the  mortgagor  is  con- 
sidered the  tenant  to  the  mortgagee,  and  the 
vendor  of  the  land  who  continues  in  possession 
after  the  sale,  under  an  agreement  to  deliver 
possession  on  a  certain  day,  is  tenant  to  the 
purchaser,  4  Johns.,  150.  So,  also,  the  same 
relation  exists  in  other  cases,  7  Cow,,  323,  326; 
but  the  Statute  of  1820  was  clearly  designed  to 
afford  a  speedy  remedy  where  the  convention- 
al relation  of  landlord  and  tenant  existed,  and 
not  where  that  relation  is  created  by  operation 
of  law.  The  Legislature  never  intended  that 
the  mortgagee  should  have  a  right  to  proceed 
under  this  statute  to  obtain  possession  of  the 
mortgaged  premises  after  forfeiture. 

If  I  am  correct  in  this  construction  of  the 
statute,  then,  as  before  observed,  the  proceed- 
ings on  the  part  of  the  plaintiff,  whereby  he 
obtained  possession,  were  coram  non  judice 
and  void;  but  the  plaintiff  was  in  possession  by 
color  of  law.  and  *he  was  a  mortgagee  [*285 
in  possession.  As  bet  ween  mortgagor  and  mort- 

fagee,  the  former  is  considered  the  owner,  11 
ohns.,  534,  and  may  maintain  trespass  for  cut- 
ting timber,  and  of  course  for  any  entry  with- 
out leave,  until  the  possession  shall  be  recov- 
ered in  an  action  of  ejectment.  Although, 
therefore,  the  plaintiff  was  in  possession  under 
color  of  legal  proceedings,  yet  the  judge  under 
whose  warrant  he  obtained  possession  having 
no  jurisdiction,  the  plaintiff's  entry  was  un- 
lawful and  conferred  no  greater  rights  than  if 
he  had  taken  possession  without  the  judge's 
warrant;  and  in  such  case,  independently  of 
the  contract  of  July,  1826,  trespass  might  have 
been  sustained  against  him  by  Jerome. 

According  to  the  cases  of  Hyatt  v.  Wood,  4 
Johns.,  150,  and  Runyanv.Mersereau,!!  Johns., 
535,  Jerome,  the  mortgagor,  being  the  owner, 
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might  have  taken  possession  forcibly  ;  and, 
though  he  might  have  been  punishable  for  a 
breach  of  the  peace  on  behalf  of  the  public, 
yet  no  civil  action  could  have  been  sustained  ; 
for  "it  would,"  in  the  language  of  Spencer,  J., 
4  Johns.,  158,  "be  an  absurdity  to  say  that  he 
must  also  be  responsible  in  damages,  as  for  an 
injury  to  the  person  who  has  no  right,  but  is 
himself  a  wrong-doer,  in  consequence  of  his 
illegal  entry."  But  the  defendant  did  not  act 
as  the  agent  of  Jerome,  but  attempts  to  justify 
under  the  statute  ;  he  must,  therefore,  bring 
himself  within  its  provisions,  or  he  can  derive 
no  benefit  from  the  fact  of  his  professing  to 
act  under  it.  Courts  and  officers  of  limited  ju- 
risdiction are  bound  to  show  that  they  have 
jurisdiction  in  the  case,  and  then  their  subse- 
quent proceedings  are  treated  with  liberality. 
A  judge  has  jurisdiction  to  act  in  cases  provid- 
ed for  by  this]  statute  ;  but  he  cannot  legally 
take  cognizance  of  any  complaint  until  an  af- 
fidavit is  presented  showing  the  relation  of 
landlord  and  tenant,  and  a  refusal  on  the  part  of 
the  latter  to  deliver  possession  at  the  expiration 
of  his  term,  or  the  non-payment  of  the  rent 
due,  and  that  there  is  no  remedy  by  distress. 
So,  a  justice  of  the  peacehas  jurisdiction  to  is- 
sue an  attachment  in  certain  cases  ;  but  if  he 
issues  an  attachment  without  the  proof  and  se- 
curity required  by  law,  he  is  a  trespasser.  So 
is  the  judge  who  issues  his  warrant  to  remove 
the  tenant,  without  first  having  the  requisite  af- 
286*]  fidavit  *presented  to  him.  If,  there- 
fore, the  plaintiff  had  a  sufficient  possession, 
the  defendant  has  shown  no  justification.  What- 
ever presumptions  might  be  indulged  under 
other  circumstances,  we  cannot,  in  this  case, 
presume  that  a  sufficient  affidavit  was  present- 
ed,when  we  are  told  by  the  attorney  who  draft- 
ed it  that  it  was  insufficient,  and  when  it  ap- 
pears that  if  it  was  sufficient  in  point  of  form, 
it  must  have  been  false. 

I  am  of  opinion  that  the  judge  at  the  circuit 
was  correct  in  rejecting  the  defendant's  min- 
utes; and  that  the  defendant  must  show,  affirm- 
atively, facts  to  give  him  jurisdiction. 

But  the  most  difficult  question,  in  my  mind, 
is  whether  the  plaintiff,  having  obtained  pos- 
session wrongfully,  can  maintain  trespass.  I 
should  have  no  hesitation  in  deciding  this  ques- 
tion in  the  negative,  as  against  Jerome, were  it 
not  for  his  agreement  to  deliver  possession  be- 
fore any  proceedings  were  commenced.  By  the 
contract  of  July,  1826,  the  plaintiff  was  enti- 
tled to  possession  in  45  days;  by  getting  posses- 
sion, he  obtained  no  more  then  he  was  entitled 
to  ;  he  was  put  in  no  better  situation  than  he 
ought  to  have  been  ;  and  I  very  much  doubt 
whether  Jerome  would  have  been  permitted  to 
maintain  trespass  against  him  for  obtaining 
that  which  he  (Jerome)  was  bound  to  have  de- 
livered voluntarily.  Independent  of  that  agree- 
ment, I  have  no  doubt  that  the  plaintiff  would 
have  been  a  trespasser,  and  that  Jerome  might 
have  maintained  an  action  against  him.  The  only 
obstacle  is,  that  the  plaintiff  obtained  illegally 
that  to  which  he  was  legally  entitled  by  suit  at 
law.  At  any  rate,  it  seems  to  me  that  this  pos- 
session was  sufficient  against  all  the  world  ex- 
cept Jerome ;  the  defendant  does  not  justify 
under  Jerome;  but  places  his  justification  upon 
a  ground  which  is  altogether  untenable. 

If  the  jury  thought  there  was  connivance  be- 
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tween  Jerome  and  the  justice,  the  damages 
were  not  excessive. 

On  the  whole,  I  am  of  opinion  that  a  new  trial 
should  be  denied. 

Cited  in— 9  Wend.,  53,  231 ;  17  Wend.,  467 ;  4  Den  , 
187;5N.  Y.,388;  28  N.  Y.,56;  76N.  Y.,580:  14  Hun 
164  ;  16  Barb.,  306,  478.  625 ;  11  How.  Pr.,  88  ;  23  How. 
Pr.,  461;  32  How.,  Pr.,  407;  1  Hilt.,  405;  21  Wis..  62. 


*MITCHELL  t.  THORP  ET  AL.      [*28  7 

Practice — Recognizance  in  Error— Imprisonment 
of  Defendant — Discharge  of  Surety. 

A  recognizance  in  error  is  valid  and  may  be  en- 
forced, although  it  produces  no  stay  of  execution  ; 
as  where  a  recognizance  to  prosecute  a  writ  of  error 
was  entered  into  after  four  days  had  expired, to  wit: 
on  the  sixth  day  after  judgment,  and  on  the  same 
day  the  defendant  in  the  judgment  below  was  ar- 
rested on  a  ca.  sa.,  it  was  held  that  notwithstanding 
the  arrest,  the  recognizance  might  be  enforced. 

The  imprisonment  of  the  defendant  in  such  case 
is  no  discharge  of  the  surety,  especially  where  the 
judgment  on  the  writ  of  error  is  for  a  greater  sum 
than  was  recovered  in  the  court  below. 

Citation— 1  Ld.  Raym.,  1459. 

"HEMURRER  to  pleas.  The  declaration  is  in 
\J  debt  on  a  recognizance  entered  into  on  the 
suing  out  of  a  writ  of  error  to  remove  into  this 
court  a  judgment  in  favor  of  the  plaintiff 
against  one  Thorne,  rendered  in  N.  Y.  C.  P., 
for  $83.43.  The  recognizance  was  acknowl- 
edged July  2,  1823.  The  judgment  was  affirmed 
in  this  court,  and  $309.13  were  adjudged  to 
the  plaintiff  for  damages,  &c.,  for  delay  of  ex- 
ecution. The  defendants  pleaded  that  the  judg- 
ment in  the  C.  P.  was  entered  up  and  dock- 
eted June  26,  1823  ;  that  previous  to  the  ac- 
knowledgment of  the  recognizance,  to  wit :  July 
2,  1823,  the  plaintiff  sued  out  a  capias  ad  satis- 
faciedum  on  the  judgment  against  Thorne, 
upon  which  he  was  arrested  after  the  defend- 
ants had  entered  into  the  recognizance  for  the 
prosecution  of  the  writ  of  error,  and  was  de- 
tained in  custody  until  the  time  of  and  after 
the  commencement  of  this  suit,  wherefore  they 
prayed  judgment  if,  &c.  There  was  a  second 
plea,  setting  forth  the  judgment  in  the  C.  P., 
the  issuing  of  the  ca.  sa. ,  the  arrest  of  the  de- 
fendant July  2,  1823,  and  his  detention  on  the 
same  until  the  time  of  the  commencement  of 
this  suit  and  after.  To  these  pleas  the  plaintiff 
demurred. 

Mr.  W.  Mulock,  for  plaintiff. 

Mr.  D.  Selden,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  It  is  argued 
for  the  defendants  that  as  the  only  object  of 
the  recognizance  was  to  obtain  a  delay  of  exe- 
cution, and  as  that  object  was  not  attained,  the 
*recognizance  is  not  operative.  But  it  [*288 
has  been  decided  in  Johnson  v.  Lasene,  2  Ld. 
Raym.,  1459,  that  bail  in  error  are  bound  by 
their  recognizance,  though  the  plaintiff  in  er- 
ror had  no  occasion  to  put  in  bail.  That  was 
the  case  of  a  recognizance  entered  into  on  be- 
half of  executors,  who  by  the  statute  were  un- 
der no  necessity  to  give  bail  to  stay  execution 
and,  therefore,  it  was  contended  the  recog- 
nizance was  void  ;  but  the  court  held  it  good, 
saying.if  a  man  will  voluntarily  enter  into  such 
a  recognizance,  it  is  good  at  common  law.  In 
this  case  the  execution  could  not  be  stayed 
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without  the  recognizance  ;  and  as  the  recog- 
nizance was  not  entered  into  in  season  for  that 
purpose,  it  had  not  that  effect.  The  recog- 
nizance, however,  is  valid. 

It  was  supposed  by  the  counsel  for  the  plaint- 
iff that  the  execution  might  have  been  super- 
seded. The  recognizance  could  not,  I  appre- 
hend, prevent  execution,  unless  it  had  been  en- 
tered into  within  four  days  after  judgment. 
Had  the  plaintiff  issued  his  execution  within 
four  days  after  judgment  was  completed,  it 
might  have  been  superseded  by  bail  being  put 
in  within  the  four  days,  though  after  execu- 
tion issued  ;  but  in  this  case  more  than  four 
days  had  elapsed  before  execution  was  issued, 
and  the  recognizance  being  entered  into  after 
execution  issued,  could  not  lay  the  foundation 
for  a  super sedas ;  and  being  a  valid  obligation 
at  common  law,  may  be  enforced.  So  a  bond 
with  a  similar  condition  would  be  valid. 

The  plea  states  that  on  the  day  when  the  rec- 
ognizance was  entered  into,  the  plaintiff  issued 
a  ca.  sa.  against  Thome,  upon  which  he  was 
arrested  and  imprisoned,  and  continued  so  to 
be  imprisoned  when  this  suit  was  commenced. 
The  imprisonment  of  the  person  is,  while  it 
continues,  a  satisfaction  of  the  debt ;  it  is  in 
contemplation  of  law  a  payment.  V/hile  the 
debtor  is  kept  in  prison,  no  execution  can  be 
taken  against  his  property  ;  nor  can  the  cred- 
itor take  any  other  step  to  compel  payment  from 
his  imprisoned  debtor.  He  could  not,  there- 
fore, prosecute  upon  the  recognizance  of  bail 
in  an  ordinary  case;  but  this  is  a  case  of  surety, 
not  bail.  The  engagement  in  the  recognizance 
was  in  the  alternative  that  Thorne  should  pros- 
ecute his  writ  of  error  with  effect,  and  in  case 
of  his  failing  to  do  so,  then  to  pay  the  debt 
289*]  *witlT  damages  and  costs.  Thorne  has 
failed  to  prosecute  with  effect,  for  the  judg- 
ment below  is  affirmed.  The  defendants  hav- 
ing failed  in  one  alternative  of  the  contract, 
the  other  should  be  enforced  against  them. 
This  is  a  very  different  undertaking  from  that 
of  special  bail  ;  it  is  no  part  of  this  contract 
that  the  bail  shall  be  discharged  by  surrender- 
ing his  principal.  The  imprisonment  of  the 
principal,  at  all  events,  could  only  operated  as 
payment  of  the  judgment  in  the  court  below, 
but  not  of  the  judgment  in  this  court,  which 
has  been  enhanced  by  costs. 

lam  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  upon  the  demurrer. 

Cited  in-8  N.  Y.,  446  ;  60  N.  Y.,  377 ;  2  E.  D.  S.,  261. 


THE  PEOPLE  v.  E.  &  J.  GRAY. 

New  Trial  in  Criminal  Cases. 

A  new  trial  was  refused,  in  a  criminal  case,  where 
the  complaint  was  that  the  judge,  although  re- 
quested, declined  to  charge  the  jury,  there  being  no 
dispute  as  to  the  law  of  the  case ;  the  trial  closing 
so  late  on  Saturday  night  that,  had  the  jury  been 
charged,  they  must  either  have  been  dismissed  or 
kept  over  the  Sabbath ;  and  the  verdict  being  fully 
supported  by  the  evidence. 

rPHE  defendants  were  tried  for  murder,  at 
JL  the  Oyer  and  Terminer  of  Genesee.  The 
trial  occupied  four  days,  and  was  closed  about 
ten  minutes  before  twelve  o'clock  on  Saturday 
night.  It  was  conceded  by  the  public  prose- 
cutor, that  if  the  jury  were  of  opinion  that  the 
defendants  or  either  of  them  were  guiltv  of 
manslaughter  only,  they  might  so  find.  The 
WEND.  5. 


defendants'  counsel  requested  the  presiding 
judge  to  charge  the  jury  upon  the  law  and  the 
facts,  who  declined  to  do  so,  and  submitted  the 
case  to  the  jury  without  any  remarks.  The  de- 
fendants were  convicted  of  murder.  An  ex- 
ception was  taken  to  the  omission  of  the  judge 
to  charge  the  jury,  and  the  case  was  brought 
up  for  the  advice  of  this  court. 

Mr.  J.  Hoyt,  for  the  defendants. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

*By  the  Court,  Savage,  Ch.  J.  It  [*29O 
is  no  doubt  the  duty  of  the  judge  to  charge  the 
jury  and  state  to  them  the  law  of  the  case;  but 
there  may  be  good  reasons  for  omitting  to  do 
so.  In  this  case  there  was  no  dispute  about 
the  law,  and  the  facts  and  intents  were  for  the 
jury  to  decide.  Had  the  judge  undertaken  to 
charge  the  jury,  he  could  not  have  done  so  be- 
fore the  Sabbath  morning, when  the  jury  must 
have  been  discharged  or  kept  together  over  the 
Sabbath,  He,  therefore,  exercised  his  discre- 
tion and  submitted  the  case  without  a  charge. 
The  verdict  ought  not  to  be  set  aside  on  this 
ground,  unless  it  manifestly  appears  that  the 
omission  of  the  judge  operated  to  the  prejudice 
of  the  defendants.  That  it  had  no  such  effect 
appears  from  a  comparison  of  the  evidence  with 
the  verdict.  The  testimony  presents  a  clear 
case  of  willful  murder  by  James  Gray,  and  of 
aiding  and  assisting  by  Elijah  Gray.  The  ver- 
dict is  fully  supported  by  the  evidence,  and  a 
new  trial  ought  not  to  be  granted. 

The  Oyer  and  Terminer  are  advised  to  proceed 
and  pronounce  judgment. 

Cited  in-86  N.  Y.,  482 ;  1  Park.,  480 ;  6  Park.,  190. 


WILLIAMS  v.  WELCH. 

Pleading  and  Practice — Replevin — Execution  of 
Process— Plea  of  Non  Cepit,  Effect  of. 

Replevin,  although  brought  for  a  cause  of  action 
for  which  trespass  de  bonis  asportatis  would  lie,  it 
seems,  is  a  local  action . 

Where,  on  the  trial  of  an  action  of  replevin  in  the 
C.  P.,  it  appears  that  the  process  was  executed  out 
of  the  jurisdiction  of  the  court,  the  plaintiff  will  be 
nonsuited. 

The  plea  of  cepit  in  alio  loco  does  not  admit  the 
taking  as  laid  in  the  declaration,  and  the  plaintiff  is 
bound  to  show  his  right  to  recover  in  the  same  man- 
ner as  if  the  plea  of  non  cepit  had  been  interposed. 

Citations— 1  Saund.,  347,  n.  1 ;  2  Chit.  PL,  364,  N.  C.: 
1  Chit.  PI.,  161 ;  4  Cow.,  45,  46. 

TERROR  from  the  Erie  C.  P.  The  plaintiff 
-11^  brought  replevra  in  the  C.P.  for  staves  and 
heading  taken  by  the  defendant  July  1,  1827, 
from  certain  lots  on  Grand  Island  in  Buffalo, 
in  the  County  of  Erie.  The  defendant  pleaded 
that  he  took  the  property  in  question  from  cer- 
tain other  lots  on  Grand  Island,  traversing  the 
taking  from  the  lots  specified  in  the  declara- 
tion, and  for  return  avowing  the  taking  by  li- 
cense from  a  third  person,  averred  to  be  the 
owner  of  the  lots.  The  plaintiff  replied  that 
the  property  was  *taken  from  the  lots  [*29 1 
specified  in  the  declaration,  and  tendered  an 
issue.  On  the  trial,  the  plaintiff  insisted  that 
his  title  to  the  property  and  the  taking  by  the 
defendant  were  admitted  by  the  pleadings;  that 
the  defendants  held  the  affirmative,  and  unless 
he  proved  the  truth  of  his  plea,  that  he,  the 
plaintiff,  was  entitled  to  a  verdict.  The  court 
decided  that  the  plaintiff  must  proceed  and 
make  out  his  case  in  the  same  manner  as  he 
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would  have  been  required  to  do  had  the  plea  of 
non  cepit  been  interposed ;  to  which  decision  the 
plaintiff  excepted.  The  plaintiff  proved  the 
taking,  and  that  the  place  where,  &c.,  was  on 
Grand  Island,  opposite  the  Town  of  Buffalo, 
in  the  County  of  Erie.  It  was  then  shown,  on 
the  part  of  the  defendant,  that  the  greater  por- 
tion of  Grand  Island  was  opposite  the  County 
of  Niagara  and,  consequently,  formed  part  of 
that  county,  according  to  the  provisions  of  an 
Act  of  the  Legislature,  Laws  of  1815,  p.  83 ; 
and  the  defendant,  on  that  ground,  moved  for 
a  nonsuit,  which  was  resisted  by  the  plaintiff, 
who  insisted  that  the  place,  &c.,  was  in  the 
County  of  Erie,  and  that  at  all  events  the  de- 
fendant could  not  urge  the  objection  in  that 
stage  of  the  cause  and  under  the  issue  joined. 
The.plaintiff  was  nonsuited,  excepted,  and  sued 
out  his  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  D.  Selden,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  I  am  inclined 
to  think  the  C.  P.  was  right  in  directing  the 
plaintiff  to  proceed  as  if  the  plea  of  non  cepit 
had  been  put  in.  The  plea  of  cepit  in  alio  loco 
does  not  admit  the  taking  as  the  plaintiff  has 
laid  it;  it  traverses  the  place,  and  in  this  action 
the  place  is  material.  The  plea  denies  the  tak- 
ing at  the  place,  an  issue  was,  therefore,  joined 
xipon  the  place,  and  the  plaintiff  was  bound  to 
prove  the  taking  at  the  place  laid  in  this  decla- 
ration. 

The  fact  being  proved  upon  which  rested 
the  question  as  to  the  county  in  which  Grand 
Island  was  situated,  the  court  properly  non- 
suited the  plaintiff,  provided  the  action  of  re- 
plevin is  local.  The  books  which  treat  of  this 
292*]  action,  speak  of  *it  as  local,  because 
the  place  is  material  and  traversable.  1  Saund. , 
347,  7i.  1;  2  Chit,  P.,  3«4,  n.  c;  1  Id.,  161.  In 
Atkinson  v.Hokolmb,  4  Cow.,  45, 46,  this  action 
was  treated  as  local,  although  we  there  said 
that  where  replevin  appeared  to  have  been 
brought  for  a  cause  for  which  trespass  de  bonis 
asportatis  might  have  been  brought,  such  an 
action  might  be  au  exception  to  the  general  rule 
that  replevin  is  a  local  action  ;  but  even  if  the 
action  were  not  strictly  local,  the  C.  P.,  I  ap 
preheud,  decided  correctly  upon  the  facts  pre 
sented  to  them — the  process  of  the  court  must 
be  executed  within  its  jurisdiction,  and  if  ex- 
ecuted beyond  its  jurisdiction,  no  action  is 
legally  pending. 

I  am,  therefore,  of  opinion  that  the  judgment 
below  must  be  affirmed. 


BENN  *>.  BORST. 

Evidence — Certificate  of  Justice's  Judgment  as. 

A  certificate  of  a  justice's  judgment,  to  be  com- 
petent evidence  on  the  trial  of  a  cause,  must  show 
on  its  face  that  the  justice  rendering:  the  judgment 
had  jurisdiction  as  well  of  the  person  as  of  the  sub- 
ject-matter of  the  suit. 

Citations-Laws  of  1824,  p.  290,  sec.  20 ;  p.  292,  sec.29. 

TERROR  from  the  Madison  C.  P.  In  an  ac- 
J-J  tion  of  debt  on  judgment,  the  plaintiff  in 
support  of  his  declaration  produced  a  certifi- 
cate of  a  justice  of  the  peace  that  at  a  court 
holden  before  him,  at  his  office  in  the  Town  of 
Middlebury,  in  the  County  of  Schoharie.  Apr. 
17,  1817,  Borst  did,  by  the  consideration  and 
judgment  of  the  said  court,  recover  against 
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Benn  $15.75  in  a  certain  plea  of  trespass  on  the 
case,  for  the  damages  and  costs  of  Borst.  The 
certificate  was  objected  to  as  insufficient  to 
prove  the  judgment;  it  was,  however,  received, 
and  no  other  evidence  being  offered,  the  de- 
fendant moved  for  a  nonsuit,  which  being  de- 
nied, the  plaintiff  obtained  a  verdict,  on  which 
judgment  was  entered. 

Mr.  Greene  C.  Bronspn,  Atty-Gen.,  for 
the  plaintiffs  in  error.  Certificates  of  the  kind 
produced  in  this  case  being  made  evidence  by 
statute,  they  must  conform  substantially  to  its 
provisions.  The  justice  must  certify  [*293 
the  proceedings  in  the  cause;  at  least,  so  much 
thereof  as  to  show  that  he  had  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the  de- 
fendant. The  facts  of  his  holding  a  court,  and 
rendering  a  judgment  in  a  plea  of  trespass  on 
the  case,  are  not  enough,  unless  it  also  appears 
that  he  had  jurisdiction  of  the  person.  This 
court  have  decided,  in  Jackson  v.  Tattle,  9  Cow., 
233,  that  a  transcript  of  a  justice's  judgment, 
much  less  formal  than  the  certificate  in  this 
case.was  sufficient  to  authorize  the  clerk  of  the 
C.  P.  to  docket  such  judgment;  but  the  statute 
in  that  case  is  silent  as  to  what  the  transcript 
shall  contain  ;  not  so  as  to  the  certificate.  If 
the  certificate  is  to  be  the  sole  evidence  on  which 
to  found  a  recovery,  it  must  contain  enough 
to  show  that  a  judgment  was  duly  rendered. 
Parol  evidence  by  the  justice  as  to  the  facts 
contained  in  this  certificate  would  not  entitle 
the  plaintiff  to  a  recovery,  without  additional 
proof  showing  that  the  justice  had  jurisdiction 
of  the  person. 

J//.J.  A.  Spencer,  for  the  defendant.  The 
justice  certifies  that  a  judgment  was  rendered 
by  him  in  favor  of  one  party  against  another, 
in  an  action  of  which  he  had  jurisdiction,  to 
wit :  an  action  of  trespass  on  the  case.  He, 
therefore,  had  jurisdiction  of  the  subject  mat- 
ter, and  the  court  will  intend  that  he  had  ju- 
risdiction of  the  person  also  ;  for  he  certifies 
that  the  judgment  was  rendered  at  a  court 
holden  before  him.  A  court  could  not  regu- 
larly be  held  unless  the  parties  were  properly 
before  him  ;  and  it  will  not  be  intended  that 
he  acted  unlawfully ;  on  the  contrary,  every 
presumption  will  be  indulged  in  favor  of  the 
fairness  and  legality  of  the  proceedings.  The 
same  technicality  is  not  required  in  the  forms 
of  proceedings  of  those  subordinate  judicial 
officers  which  is  exacted  from  officers  of  the 
higher  courts.  If  a  literal  interpretation  be 
given  to  the  Act,  no  certificate  is  good  unless 
all  the  proceedings,  the  summons,  the  venire, 
the  evidence,  and  all  the  other  proceedings  be 
certified.  This  could  not  have  been  the  inlen- 
tion  of  the  Legislature.  All  the  effect  that  is 
asked  to  be  given  to  the  certificate  is,  that  it 
shall  be,  prima  facie,  evidence  of  the  facts  con- 
tained in  it.  If  it  is  admitted  that  a  much  less 
*formal  certificate  is  sufficient  to  an-  [*294 
thorize  the  docketing  of  a  judgment,  this 
ought  to  be  received  as  evidence  in  the  estab- 
lishment of  a  demand,  where  the  party  sought 
to  be  charged  by  it  is  present,  and  has  an  op- 
portunity to  impeach  it. 

Mr.  Bronson,  in  reply.  The  very  point  of 
the  objection  to  the  evidence  is  that  it  is  re- 
ceived as  prima  facie,  throwing  the  burden  of 
proof  of  its  illegality  upon  the  defendant.  It 
is  the  duty  of  a  plaintiff  seeking  to  enforce  a 
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judgment,  at  least  to  show  on  its  face  that  it 
is  a  valid  judgment. 

By  ihe  Court,  Savage,  Ch.  J.  The  statute 
under  which  the  justice^  certificate  was  granted 
declares  that  the  official  certificate  of  a  justice 
-of  the  peace  certifying  the  proceedings,  judg- 
ment and  execution  in  a  cause  in  which  judg- 
ment has  been  rendered  by  him  shall  be  good 
and  legal  evidence  of  the  facts  contained  there- 
in. Laws  of  1824,  p.  292,  sec.  29.  The  ob- 
ject of  this  provision  was  to  facilitate  the  proof 
of  justice's  judgments,  and  to  render  unneces- 
sary the  personal  attendance  of  justices  to  tes- 
tify to  judgments  rendered  by  them.  If,  there- 
fore, the  same  effect  is  asked  to  be  given  to  a 
certificate  as  would  be  claimed  from  the  testi- 
mony of  the  justice,  did  he  appear  as  a  witness 
in  court  with  his  docket,  the  certificate  should, 
on  its  face,  show  that  the  justice  had  jurisdic- 
tion both  of  the  person  and  the  subject-mat- 
ter. The  object  as  well  as  the  phraseology  of 
the  section  creating  this  species  of  evidence  is 
widely  different  from  the  section  of  the  same 
Act  relative  to  the  transcripts  of  justice's  judg- 
ments ;  that  simply  enacts  that  the  justice  shall 
furnish  to  the  prevailing  party  a  transcript  of 
the  judgment  to  enable  him  to  have  it  dock- 
eted by  the  clerk  of  the  county,  who  is  author- 
ized in  due  time  to  issue  an  execution  there- 
upon. Laws  of  1824,  p.  290,  sec.  20.  Where 
a  certificate  of  a  judgment  is  offered  on  the 
trial  of  a  cause  as  evidence  of  a  judgment  duly 
rendered,  unless  the  party  sought  to  be  charged 
thereby  is  prepared  to  impeach  the  judgment, 
he  is  forever  estopped  ;  wherefore  the  certifi- 
cate ought,  at  least  on  its  face,  to  import  that 
it  was  duly  rendered.  Such  appears  to  have 
been  the  intent  of  the  act  when  it  speaks  of 
the  proceedings  being  certified,  viz. :  that  such 
proceedings  should  be  certified  as  would  show 
295*]  that  the  *justice  had  jurisdiction  ;  not 
that  the  first  process  in  the  cause  or  the  evi- 
evidence  given  on  the  trial  should  be  certified  ; 
the  one  would  be  wholly  useless,  and  the  other 
unnecessary,  as  the  merits  of  the  judgment 
could  not  be  inquired  into  collaterally,  but  the 
jurisdiction  of  a  court  rendering  a  judgment 
is  always  a  subject  of  inquiry  in  every  other 
court  in  which  such  judgment  is  sought  to  be 
enforced.  I  am,  therefore,  of  opinion  that  the 
certificate  produced  was  insufficient  to  author- 
ize a  recovery,  and  that  the  judgment  should  be 
reversed,  and  that  a  venire  de  novo  be  awarded 
by  the  C.  P. 

Cited  in— 8  Wend.,  394 :  4  N.  Y.,  386 ;  10  N.  Y.,  334  ; 
•6  Barb.,  610 ;  19  Barb.,  189. 


JACKSON,  ex  dem.  WILLIAM  MACKAY, 

SLATER. 

Ancient  Mortgage — Rebuttal  of  Presumption  of 
Payment. 

A  statute  foreclosure  of  a  mortgage  31  years  after 
the  moneys  secured  thereby  fell  due,  rebuts  the 
presumption  of  payment  arising-  from  lapse  of 
time. 


NOTE.— Mortgage— Presumed  satisfied  when. 

1  n  absence  of  entry  by  mortgagee,  foreclosure  or  pay- 
ment of  interest  for  twenty  years,  the  mortgage  is 
presumed  satisfied.  See  Jackson  v.  Pratt,  10  Johns., 
381,  note;  Jackson  v.  Wood,  12  Johns,,  242. 
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The  fact  of  the  premises  being-  occupied  by  a 
mere  naked  possessor,  neither  holding-  or  claiming 
under  the  mortgagor,  may  be  relied  on  as  a  circum- 
stance to  rebut  the  presumption  of  payment. 

Citations— 12  Johns.,  245;  10  Johns.,  195,415,417- 
1  R.  L.,  575,  sec.  14  ;  16  Johns.,  214. 

THIS  was  an  action  of  ejectment  tried  at  the 
Clinton  Circuit,  in  June,  1829,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 

The  plaintiff  claimed  the  premises  in  ques- 
tion, under  a  mortgage  executed  by  one  John 
Blake  to  William  Mackay,  bearing  date  Feb. 
10,  1790,  given  to  secure  the  payment  of  $1,- 
225,  Jan.  1,  1791.  On  production  of  the  mort- 
gage and  showing  title  in  the  mortgagee,  the 
plaintiff  rested.  The  defendant  moved  for  a 
nonsuit  on  the  ground  that,  by  presumption  of 
law,  the  mortgage  was  paid.  The  judge  inti- 
mating his  opinion  that  on  such  evidence  there 
could  be  no  recovery,  the  plaintiff  offered  to 
prove  a  statute  foreclosure  of  the  mortgage 
June,  5,  1822,  and  sundry  conveyances  under 
it  to  the  lessor  of  the  plaintiff,  and  that  the 
defendant  was  a  naked  possessor  without  title, 
neither  holding  or  claiming  under  the  mort- 
gagor ;  this  evidence  was  objected  to,  and  re- 
jected by  the  judge,  who  ruled  that  an  ex  parte 
foreclosure  of  the  mortgage  in  1822  was  in- 
sufficient to  rebut  the  presumption  of  payment, 
and  directed  the  plaintiff  *to  be  non-  [*296 
suited ,  with  leave  to  move  to  set  the  same  aside 
A  motion  was  now  accordingly  made. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  Greene  C.  Bron'son,  Atty-Gen.,  for 
defendant. 

By  the  Court,  Savage,  Oh.  J.  It  is  con- 
tended, on  behalf  of  the  plaintiff,  that  though 
the  lapse  of  20  years  without  the  payment  of 
interest  or  the  recognition  of  the  mortgage  by 
the  mortgagor  or  those  claiming  under  him 
raises  a  presumption  of  payment,  yet  that  pre- 
sumption may  be  rebutted,  and  is  rebutted  in 
this  case  by  the  foreclosure. 

It  is  not  correct  to  say,  in  any  case,  that 
lapse  of  time  is  evidence  of  payment.  Lapse 
of  time  raises  a  presumption  of  payment,  which 
supplies  the  place  of  evidence,  and  is  conclu- 
sive, unless  rebutted,  12  Johns. ,  245  ;  but  as  it 
is  only  a  circumstance,  it  may  be  rebutted  by 
other  circumstances.  10  Johns.,  417.  The 
defendant  is  a  mere  stranger,  occupying  the 
premises,  without  claim  of  title.  He  surely 
cannot  be  in  a  better  condition  than  the  mort- 
gagor, who,  upon  the  proof  produced,  is  the 
absolute  owner,  provided  the  mortgage  cannot 
be  enforced.  Any  admission  on  the  part  of 
the  mortgagor  showing  the  mortgage  unpaid 
would  be  proper  to  rebut  the  presumption  of 
payment.  In  Jackson  v.  Pierce,  10  Johns.,  415, 
a  report  from  some  of  the  state  officers,  stat- 
ing that  the  mortgage  was  unpaid,  was  held 
as  against  the  people,  to  rebut  the  presumption. 
It  would  not  be  disputed  that  had  a  bill  been 
filed  in  chancery  to  foreclose  this  mortgage, 
the  parties  in  interest  brought  into  court,  a 
sale  decreed,  and  a  master's  deed  under  such 
sale,  that  such  evidence  would  not  only  be 
sufficient  to  rebut  the  presumption  of  payment, 
but  would  be  finally  conclusive  against  the 
mortgagor  and  all  claiming  under  him.  In 
this  case  the  foreclosure  was  under  the  stat- 
ute ;  and  that  statute  provides  that  every  fore- 
closure made  under  it  shall  be  an  absolute  bar 
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of  the  equity  of  redemption,  and  shall  have 
the  like  effect  as  if  the  mortgage  had  been  fore- 
closed in  the  Court  of  Chancery  by  a  decree 
against  all  parties  in  interest.  1  R.  L.,  375, 
sec.  14  ;  10  Johns.,  195  ;  2  Cow.,  230. 
297*J  *If,  therefore,  the  mortgagor  him- 
self had  been  in  possession,  the  presumption 
of  payment  would  have  been  raised  in  his  fa- 
vor by  lapse  of  time,  but  it  would  have  been 
completely  rebutted  by  the  foreclosure.  His 
mouth  would  have  been  stopped  ;  he  would 
not  have  been  permitted  to  say  that  the  fore- 
closure was  ex  parte  and,  therefore,  invalid. 
The  statute  says  it  shall  have  the  same  effect 
as  a  foreclosure  in  chancery.  In  a  court  of  law 
it  is  conclusive  upon  all  parties  in  interest ;  and 
if  so,  shall  a  party  who  has  no  interest  have 
greater  rights  than  those  who  have? 

In  Bailey  v.  Jackson,  16  Johns.,  214,  it  is 
said  that  the  presumption  of  payment  arises 
where  the  mortgagor  has  been  in  possession, 
and  no  interest  paid,  nor  any  steps  taken  to  en- 
force the  mortgage.  In  Jackson  v.  Pierce,  10 
Johns.,  417,  the  fact  that  the  premises  were  un- 
cultivated, and  a  forest  for  a  portion  of  time, 
was  considered  a  circumstance  to  rebut  the  pre- 
sumption of  payment.  And  if  so,  it  seems  to 
me  that  the  fact  that  the  premises  are  not  oc- 
cupied by  any  person  claiming  under  the  mort- 
gagor, but  a  mere  stranger,  should  also  be  a 
circumstance  to  rebut  the  presumption;  may  it 
not  be  inferred  from  hence  that  the  mortgagor 
had  abandoned  the  premises  to  the  mortgagee; 
else  they  would  not  be  occupied  by  a  mere  na- 
ked possessor. 

The  mortgage,  if  in  force,  was  sufficient  to 
authorize  a  recovery ;  and  the  facts  offered 
should  have  been  received  and  submitted  to 
the  jury  to  rebut  the  presumption  arising  from 
lapse  of  time. 

Nonsuit  set  aside  ;  new  trial  granted  ;  costs  to 
abide  event. 

Cited  in-5  Hill,  276 :  6  Barb.,  610, 623 ;  12  Barb.,  20 ; 
3Duer,  183. 


298*]  *BROWN  ET  AL.,  v.  GROWL. 

False  Imprisonment — Lies  When — Plaintiff,  How 
Protected. 

False  imprisonment  will  not  lie  against  a  plaintiff 
who  insists  in  a  justice's  court  that  he  is  entitled  to 
a  general  judgment  against  a  defendant,  notwith- 
standing an  insolvent  discharge  exempting  the  body 
of  the  defendant  from  execution.obtains  such  judg- 
ment and  procures  an  execution  to  be  issued  on 
which  the  defendant  is  arrested. 

Although  the  judgment  be  erroneous,  the  point 
having  been  discussed  and  judicially  decided,  the 
plaintiff  is  protected  by  the  judgment. 

Where  resort  is  had  to  management  or  artifice  to 
deprive  a  defendant  of  the  benefit  of  exemption 
from  execution  against  his  body,  it  seems  the  ac- 
tion will  lie. 

Citations— 2  Johns.  Cas.,  51 ;  7  Cow.,  249 ;  Act  sess., 
42,  p.  118. 

ERROR  from  the  Madison  C.  P.  Brown  and 
his  co-plaintiffs,  as  trustees  of  a  school  dis- 
trict, had  obtained  a  judgment  against  Growl 
for  $3.36  for  a  school  tax.  After  the  judgment 
Crowl  obtained  a  discharge  as  an  insolvent  debt- 
or, exempting  his  body  from  imprisonment, 
and  subsequent  to  obtaining  such  discharge  he 
was  called  on  by  a  constable  who  held  an  exe- 
cution against  him  on  the  judgment  to  pay  it. 
He  told  the  constable  he  would  pay  it  as  soon 
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as  he  got  able.  The  constable  informed  the 
plaintiffs  of  the  new  promise,  and  they  directed 
him  to  obtain  a  summons  and  serve  it  on  Growl. 
The  summons  was  obtained  and  served;  Growl 
appeared  and  pleaded  his  insolvent  discharge. 
Brown  appeared  in  behalf  of  himself  and  his 
co-plaintiffs,  and  insisted  that  they  were  enti- 
tled to  a  general  judgment  under  the  new  prom- 
ise, so  that  they  might  have  an  execution 
against  the  body  of  the  defendant.  After  the 
evidence  was  closed,  Brown  told  the  justice 
that  if  it  was  illegal  he  did  not  want  a  judg- 
ment or  execution  against  the  body  of  the  de- 
fendant. The  justice  entered  a  general  judg- 
ment and  issued  execution  thereon,  by  virtue  of 
which  the  defendant  was  arrested.  For  this 
arrest  an  action  of  false  imprisonment  was 
brought  by  Crowl  asrainst  Brown  and  his  co- 
plaintiffs,  Lyon  and  Howard.  After  these  fact* 
appeared  on  the  trial  in  the  G.  P.,  the  counsel 
for  the  defendants  insisted:  1.  That  the  justice 
had  jurisdiction  to  render  a  general  judgment, 
and  that  if  such  judgment  was  *errone-  [*2i)J> 
ous  it  was  not  void,  and  was,  therefore,  a  pro- 
tection to  the  defendants  ;  2.  That  Brown  not 
having  requested  the  issuing  of  the  execution, 
otherwise  than  in  what  was  said  by  him  on  the 
trial  of  the  cause,  the  defendants  were  not  lia- 
ble for  the  issuing  thereof  ;  and  3.  That  at  all 
events,  if  the  action  did  lie,  Brown  alone  was 
liable,  and  not  his  co-plaintiffs.  On  the  first 
and  third  points,  the  court  charged  in  favor  of 
the  plaintiff,  and  on  the  second  point  submitted 
the  question  to  the  jury  to  determine  whether 
the  execution  was  or  was  not  issued  with  the 
assent  of  the  plaintiffs  therein.  The  defendants 
excepted,  and  the  jury  found  a  verdict  for  the 
plaintiff,  on  which  judgment  was  entered. 

Mr.  P.  Gridley,  for  plaintiffs  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  It  appeared 
from  the  evidence  that  all  the  defendants  below 
had  directed  a  new  suit  before  the  justice,  ex- 
pressly for  the  purpose  of  imprisoning  the 
plaintiff.  They  had  a  judgment  against  him. 
and  execution  against  his  property  when  he  was 
discharged.  A  new  judgment  could  not  be  de- 
sired for  any  other  purpose  than  to  imprison 
him,  and  the  evidence  is  that  the  new  suit  was 
brought  for  that  purpose  alone.  It  is  clear, 
therefore,  that  if  an  action  lies  at  all,  it  lies 
against  all.  In  this  respect  this  case  is  not  like 
Percival  v.  Jones,  2  Johns.  Cas.,  51,  and  Taylor 
v.  Trask,  7  Cow.,  249.  In  those  cases  the  jus- 
tice issued  such  execution  as  he  thought  proper, 
without  any  special  direction  from  the  party; 
but  here,  the  very  object  of  the  suit  was  to  ob- 
tain execution  against  the  person  and  that  point 
was  discussed  at  the  trial. 

The  only  question,  then,  is,  whether  the 
second  judgment  was  a  protection  to  the  par- 
ties. It  was  valid  until  reversed,  although  er- 
roneous. The  justice  had  jurisdiction  of  the 
cause  and  of  the  person,  and  in  admitting  or  ex- 
cluding any  defense  which  affected  the  plaint- 
iffs' remedies,  he  acted  judicially.  The  de- 
fendant before  the  justice  had  a  perfect  rem- 
edy either  by  appeal  or  certiorari.  In  this  re- 
spect this  case  differs  essentially  from  those  re- 
ferred to.  Here  the  question  yws  agitated  in 
*court  and  judicially  decided ;  in  those  [*3OO 
cases  the  right  to  an  execution  was  not  a  ques- 
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tion  judicially  acted  on  by  the  justice.  In  issu- 
ing executions,  where  the  defendant  was  ex- 
empted from  imprisonment,  the  justice  acted 
ministerially  ;  the  grounds  of  that  exemption 
were  to  be  shown  to  the  justice  after  the  judg- 
ment was  entered,  and  formed  no  part  of  the 
res  gestcs  in  the  suit.  In  such  cases  the  defend- 
ant had  no  other  remedy  ;  no  appeal  or  certio- 
rari  would  lie  because  the  justice  entered  a  gen- 
eral judgment  which  could  have  been  in  no 
other  form.  The  case  of  Delvin  v.  Churm,  re- 
ferred to  by  the  defendant's  counsel,  was  de- 
cided in  Aug.,  1823,  on  the  same  principle. 
The  Act  of  1819,  sess.  42,  p.  118,  had  provided 
that  no  householder,  not  being  a  freeholder, 
should  be  imprisoned  for  a  debt  under  $10,  pro- 
vided he  showed  at  the  time  of  rendering  judg- 
ment that  he  was  within  the  provisions  of  the 
Act.  When  judgment  was  recovered  against 
Delvin  before  the  justice,  he  attempted  by  his 
counsel  to  avail  himself  of  this  provision,  and 
though  he  did  not  produce  the  proof  required 
by  the  statute,  it  appeared  that  he  was  pre- 
vented from  doing  so  by  some  management  on 
behalf  of  the  plaintiff.  The  justice  thought  the 
claim  to  exemption  was  not  in  season,  though 
made  before  the  execution  was  filled  up.  This 
is  my  recollection  of  that  case,  which  may  be 
imperfect  having  been  decided  several  years 
since.  At  all  events,  it  must  have  been  decided 
upon  the  ground  that  the  judgment  was  regu- 
lar and  the  execution  irregular,  upon  the  same 
principle  which  governed  the  decision  in  Per- 
val  v.  Jones ;  and  the  action  was  held  to  lie 
against  the  plaintiff,  before  the  justice,  be- 
cause he  was  active  in  taking  out  the  execution 
and  imprisoning  the  defendant,  with  knowl- 
edge of  the  irregularity.  This  case  seems  to 
me  to  be  entirely  different  and  to  depend  upon 
a  different  principle;  here  the  liability  of  the 
defendant's  imprisonment  was  the  point  before 
the  justice;  it  was  judicially  decided  by  him, 
though  erroneously;  but  the  error  should  have 
been  corrected,  either  by  appeal  or  certiorari, 
according  to  the  circumstances  of  the  case. 
3O1*J  *I  am  of  opinion,  therefore,  that  the 
judgment,  while  unreversed,  justified  the  ex- 
ecution, and  that  no  action  lies  for  false  im- 
prisonment. 
Judgment  reversed. 

Cited  in-69  N.  Y.,  241 ;  5  Lans.,  108 :  24  Hun,  82; 
61  How.  Pr.,  355. 


LAWRENCE  v.  BARKER. 

Witnesses — May  Refresh  their  Memory  by  Refer- 
ence to  Memorandum — Party  Cannot  Impeach 
His  Own  Witness — Cross-Examination — Evi- 
dence— Objection  to. 


A  written  memorandum  may  be  referred  to  by  a 
witness  to  refresh  his  memory  ;  but  he  must  swear 
to  the  truth  of  the  facts,  or  his  statement  is  not 
evidence.  It  is  not  enough  for  him  to  swear  that  he 
made  a  memorandum  which  he  believes  to  be  true, 
and  that  he  relies  upon  the  memorandum,  without 
any  present  recollection  of  the  facts. 

A  party  cannot  impeach  his  own  witness.by  show- 
ing-him  to  be  unworthy  of  belief  on  the  score  of 
bad  character ;  but  if  he  calls  a  witness  to  prove  a 
particular  fact,  and  fails  in  establishing  it  by  him, 
he  may,  nevertheless,  prove  the  fact  by  another  wit- 
ness, or  may  show  that  the  account  given  by  the 
first  witness  is  incorrect. 

A  witness  cannot  be  cross-examined  to  a  distinct 
collateral  fact,  for  the  purpose  of  afterwards  im- 
peaching- his  testimony  by  contradicting  him. 

The  extent  to  which  the  examination  of  witness- 
es, under  certain  circumstances,  shall  proceed,  is 
regulated  by  the  discretion  of  the  judge. 

An  objection  of  variance  between  the  contract  as 
laid  and  proved  must  be  taken  at  the  trial,  unless  it 
be  such  as  could  not  be  obviated. 

Citations-1  Stark.,  129, 134 ;  3  T.  R.,  749,  754. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  June,  1829,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  declaration  contained  a  count  stating 
that  the  defendant,  in  consideration  of  the 
plaintiff  delivering  to  him  a  Hudson  Ins.  Co. 
bond  for  $1,000,  on  which  interest  to  a  certain 
amount  had  accumulated,  promised  to  pav  the 
plaintiff  the  sum  of  $1,000,  with  the  interest 
thereof,  when  he  should  be  thereunto  after- 
wards requested.  Vermilyea,  a  witness  called 
by  the  plaintiff,  proved  that  he,  as  the  agent 
of  the  defendant,  procured  from  the  plaintiff 
the  bond  described  in  the  declaration,  and 
agreed  that  the  defendant  should  pay  the 
plaintiff,  the  coming  week,  the  face  of  it,  with 
interest  thereon,  and  delivered  the  bond  to  the 
defendant  July  14,  1826  ;  on  which  day  the 
Company  failed.  On  his  cross  examination, 
being  asked  by  the  defendant  if  he  did  not  on 
the  same  day  supply  the  defendant  with  two 
other  bonds,  he  *answered  that  was  a  [*3O2 
different  transaction,  in  which  the  plaintiff  had 
no  interest.  The  question  being  pressed  wheth- 
er the  witness  did  not,  on  the  same  day,  de- 
liver two  other  bonds  to  the  defendant,  the  ob- 
ject of  the  inquiry  being  avowed  to  be,  to 
prove  that  the  delivery  of  the  three  bonds 
formed  one  entire  transaction,  it  was  objected 
to,  and  overruled  by  the  judge.  The  defend- 
ant excepted,  and  the  plaintiff  rested. 

Vermilyea  was  then  called  and  examined  by 
the  defendant.  He  now  testified  that  he  did 
on  the  same  day  that  he  supplied  the  defend- 
ant with  the  bond  mentioned  in  the  declara- 
tion, supply  him  with  two  other  bonds  given 
by  the  same  company  ;  and  went  into  a  de- 
tailed account  of  the  transactions  relative  to 
the  bonds.  The  defendant  then  offered  to 


NOTE.— Evidence—  Witnesses— Memorandum  to  re- 
fresh memory  of. 

The  witness  may  refer  to  a  memorandum  to  refresh 
his  memory.  In  addition  to  the  above  case  of  Law- 
rence v.  Barber,  see  Holladay  v.  Marsh,  3  Wend., 
142 ;  Feeter  v.  Heath,  11  Wend.,  477 :  Huff  v.  Ben- 
nett, 6  N.  Y.,  337 ;  Doyle  v.  N.  Y.  &c.  Infirmary,  80 
N.  Y.,  631 ;  Gilbert  v.  Sage,  57  N.  Y.,  639 ;  Bigelow  v. 
Hall,  91  N.  Y.,  145;  Raux  v.  Brand,  90  N.  Y.,  309; 
Trimmer  v.  Trimmer,  90  N.  Y.,  675;  Filkins  v.  Baker, 
9  Lans.,  516 ;  Bartholomew  v.  Lyon,  67  Barb.,  86 ; 
Reed  v.  Boardman,  20  Pick.,  441 ;  Harrison  v.  Mid- 
dleton.  11  Gratt.,  527 ;  Hawkins  v.  People's  &c.  Co., 
31  N.  H.,  238  ;  Holmes  v.  Gayle,  1  Ala.,  517  ;  Clark  v. 
State,  4  Ind.,  156;  Owings  v.  Shannon,  1  A.  K.  Marsh., 
188;  Mattocks  v.  Lyman.  16  Vt.,  113;  State  v.  Colwell, 
3  R.  I.,  132 ;  Eby  v.  Eby,  5  Pa,  St.,  435 ;  Downer  v. 
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Rowell,  24  Vt.,  343:  Doe  v.  Perkins,  3  T.  R.,  749;  Ram- 
bert  v.  Copen,  4  Esp,,  213. 

He  must  then,  however,  testify  from  recollection,  not 
merely  from  the  memorandum.  Feeter  v.  Heath, 
11  Wend.,  477 ;  Kendall  v.  Stone,  3  Sandf ..  269;  Peck 
v.  Hamlin,  1  Paige,  24T5  Bogue  v.  Newcomb,  1  Supm. 
Ct.,  251 ;  Dean  v.  Avery,  8  Weekly  Dig.,  49.  But  see. 
Cole  v.  Jessup,  10  N.  Y.,  96:  Raux  v.  Brand.  90  N.  Y., 
309 ;  Russell  v.  Hudson,  17  N.  Y.,  134 ;  Halsey  v. 
Sinsebaugh,15N.Y.,485;  Downer  v.Rowell,  24Vt.,  343. 

The  memorandum  need  not  have  been  made  by  the 
witness  himself.  Huff  v.  Bennett,  6  N.  Y.,  337;  How- 
land  v.  Willetts,  5  Sandf.,  219 ;  Smith  v.  Randall,  3 
Supm.  Ct.,  798  :  Doe  v.  Perkins,  3  T.  R.,  749 ;  Bur- 
roughs v.  Martin,  2  Campb.,  112  ;  Henry  v.  Lee.  2 
Chitty,  124.  See,  generally,  1  Greenl.  Ev.,  sees.  436- 
439,  and  authorities  there  cited. 
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prove  that  the  account  given  by  Vermilyea  rel- 
ative to  the  bonds  was  incorrect.  This  evi- 
dence was  objected  to  on  the  grounds:  1.  That 
the  defendant,  having  called  Vermilyea  as  his 
own  witness,  was  not  entitled  to  impeach  him; 
and  2.  That  it  is  not  competent  for  a  party  to 
examine  a  witness  as  to  immaterial  points  for 
the  purpose  of  disproving  his  statements  rela- 
tive to  sych  points.  The  judge  rejected  the 
evidence  ;  to  which  decision  the  defendant  ex 
cepted. 

The  defendant  called  a  witness  to  prove  a 
conversation  between  him  and  Vermilyea  on 
the  subject  of  the  bonds.  The  witness  stated 
that  he  was  present  at  such  conversation,  and 
produced  a  memorandum  in  his  own  hand- 
writing, made  at  the  time,  and  which  he  said 
he  had  no  doubt  contained  a  true  account  of 
what  took  place  ;  but  that  he  had  no  recollec- 
tion of  the  facts  independent  of  the  paper. 
The  judge  refused  to  allow  the  paper  to  be 
read,  or  the  witness  to  state  its  contents  ;  but 
told  him  he  might  read  it  to  refresh  his  recol- 
lection. The  witness  said  he  had  read  it,  but 
could  only  recollect  that  the  parties  were  to- 
gether in  his  presence,  conversing  on  the  sub- 
ject of  the  three  bonds  ;  that  he  had  no  doubt 
that  he  put  down  precisely  what  was  said  ; 
that  he  made  the  memorandum  at  the  moment, 
but  had  no  recollection  of  the  facts  independ- 
ent of  the  paper.  The  judge  would  not  allow 
the  witness  to  state  the  contents  of  the  paper, 
or  the  paper  to  be  read  in  evidence  to  the  jury. 
The  defendant  excepted  to  this  decision  also. 
3O3*]  *The  judge  then  asked  the  parties  if 
they  had  done  ;  to  which  the  defendant  an- 
swered that  he  would  address  the  jury.  The 
judge  observed  that  it  was  his  right  to  do  so, 
but  he  thought  it  unnecessary,  as  he  should 
conceive  it  his  duty  to  charge  the  jury  that  in 
point  of  law  the  plaintiff  had  made  out  his 
case,  and  was  entitled  to  a  verdict ;  to  which 
the  defendant  replied  that  under  such  circum- 
stances, he  should  waive  the  right  to  sum  up. 
The  jury,  under  the  charge  of  the  court,  found 
a  verdict  for  the  plaintiff ;  which  was  now 
moved  to  be  set  aside. 

Mr.  D.  Selden,  for  the  defendant.  There 
was  a  variance  between  the  contract  proved 
and  that  declared  on  :  in  the  declaration  the 
contract  is  that  the  defendant  shall  pay  when 
requested  ;  the  proof  is  that  he  was  to  pay  in 
the  coming  week.  This  objection  may  be  taken 
on  a  motion  for  a  new  trial.  Had  there  been 
conflicting  testimony,  it  is  admitted  the  objec- 
tion should  have  been  raised  at  the  trial.  The 
defendant  should  not  have  been  stopped  in  his 
cross-examination  of  Vermilyea:  the  court 
could  not  know  to  what  results  it  might  have 
lead  ;  and  to  have  openly  avowed  the  object  of 
the  cross-examination,  might  have  prevented 
that  elucidation  of  the  facts  which  was  sought 
after.  The  fact  of  the  defendant  having  cross- 
examined  the  witness  of  the  plaintiff  did  not 
deprive  him  of  the  right  to  impeach  him. 

The  witness  called  by  the  defendant  ought 
to  have  been  permitted  to  testify  :  he  stated 
that  the  memorandum  he  held  in  his  hand  he 
had  no  doubt  contained  a  true  account  of  what 
took  place,  although  he  had  no  recollection  of 
the  facts  independent  of  the  memorandum  ; 
but  it  was  made  at  the  moment  in  his  own 
handwriting.  No  evidence  could  be  more  con- 
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vincing.  The  positive  declaration  of  the  wit- 
ness, speaking  from  memory  alone,  would  not 
produce  the  same  conviction.  In  the  latter 
case,  there  might  be  some  omission  of  some 
material  particular  ;  in  the  former,  there  could 
be  none.  On  the  ground  of  necessity,  a  wit- 
ness should  be  allowed  to  state  the  facts  as  he 
has  noted  them,  if  he  can  state  that  he  has  no 
doubt  of  the  correctness  of  his  memorandum; 
otherwise,  men  extensively  engaged  in  busi- 
ness, who  rely  wholly  *upon  their  en-  [*3O4: 
tries,  instead  of  trusting  to  their  memories  for 
the  record  of  passing  events,  cannot  be  wit- 
nesses ;  and  they  who  are  enabled  to  give  the 
most  correct  account  of  a  transaction  will  be 
excluded.  The  case  of  Doe  v.  Perkinx,  3  T. 
B.,  749,  fully  supports  the  position  that  the 
evidence  of  this  witness  ought  to  have  been  re- 
ceived ;  for  although  in  that  case  a  new  trial 
was  granted,  it  was  granted  because  the  wit- 
ness spoke  to  facts  from  extracts  taken  from 
original  entries ;  but  the  counsel  who  moved 
for  the  new  trial,  and  the  judges,  as  well  in  the 
principal  case  as  in  the  case  referred  to,  admit 
that  if  the  original  memoranda  are  produced, 
the  witness  may  speak  from  them,  although  he 
has  no  recollection  of  the  facts.  See,  also, 
Comb.,  445.  Should  a  witness  speak  from 
memoranda,  and  swear  to  their  truth,  he  would 
be  liable  to  punishment. 

Mr.  C.  P.  Kirkland,  for  plaintiff.  No  ob- 
jection as  to  variance  was  taken  at  the  trial, 
and  it  cannot  now  be  urged.  Had  it  there  been 
taken,  it  might  have  been  obviated.  1  Wend., 
380.  The  judge  had  a  right  to  stop  the  cross- 
examination  whenever  he  thought  proper  ;  it 
is  his  province  to  determine  how  far  it  shall 
proceed.  Where  a  party  adopts  a  witness  of 
his  adversary  as  his  own,  by  calling  him  to 
prove  facts  which  make  for  him  and  against 
his  adversary,  he  cannot  afterwards  impeach 
him.  1  Stark.,  131.  If  a  witness  has  made  a 
memorandum  of  facts,  he  may  refresh  his 
memory  by  referring  to  it ;  and  if  by  that 
means  he  obtains  a  recollection  of  the  facts 
themselves  as  distinct  from  his  memorandum, 
his  statement  is  evidence,  otherwise  not.  1 
Phil.  Ev.,  226,  ch.  8  ;  1  Stark.,  128. 

By  the  Court,  Savage,  Ch.  J.  The  con- 
tract proved  is  certainly  not  the  contract  de- 
clared on.  There  may  well  have  been  two  con- 
tracts on  the  same  day,  for  the  same  amount, 
and  payable  at  different  periods.  But  it  does 
not  appear  to  have  been  in  writing,  and  no  ob- 
jection was  made  upon  the  trial  as  to  the  vari- 
ance ;  had  it  then  been  made,  a  contract  might 
have  been  proved  corresponding  with  that  set 
forth  in  the  declaration.  Objections  may  prop- 
erly be  made  upon  the  argument  which  were 
not  raised  at  the  trial,  but  *they  are  [*3O5 
unavailing  unless  it  appears  to  the  court  that 
they  could  not  have  been  obviated  at  the  trial. 

On  the  cross-examination  of  Vermilyea,  he 
was  inquired  of  respecting  two  other  bonds,  to 
which  he  answered  that  the  plaintiff  had  no  in- 
terest in  UK 'in,  and  the  judge  precluded  any  fur- 
ther inquiry.  This  seems  to  me  to  be  right. 
Vermilyea  was  acting  as  the  agent  for  the  de- 
fendant, and  probably  for  the  plaintiff,  and  if 
he  sold  to  the  defendant  other  bonds  upon  dif- 
ferent terms  and  conditions,  that  could  consti- 
tute no  defense  to  the  plaintiff's  action. 
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The  defendant  was  permitted  afterwards  to 
examine  the  witness  as  to  the  other  bonds  and, 
therefore,  had  the  benefit  of  his  testimony.  He, 
however,  was  not  satisfied  with  it,  and  offered 
to  disprove  the  facts  stated  by  Vermilyea.  This 
was  objected  to  and  overruled  on  two  grounds: 
1.  That  the  defendant  had  himself  called  Ver- 
milyea when  he  gave  the  testimony  which  he 
wished  to  disprove.  2.  That  it  was  not  proper 
to  examine  a  witness  to  immaterial  facts,  for 
the  purpose  of  disproving  his  statements.  I 
understand  the  rule  to  be  this  :  a  party  cannot 
impeach  his  own  witness,  by  showing  him  to 
be  unworthy  of  belief  on  the  score  of  bad  char- 
acter ;  but  a  party  who  calls  a  witness  to  prove 
a  particular  fact,  and  fails  in  establishing  it  by 
him,  may,  nevertheless,  prove  the  fact  by  an- 
other witness,  or  may  show  that  the  account 
given  by  the  first  witness  is  incorrect ;  but  a 
witness  is  not  to  be  cross-examined  to  a  distinct 
collateral  fact,  for  the  purpose  of  afterwards 
impeaching  his  testimony  by  contradicting 
him.  1  Stark.,  134.  There  may  be  cases  where 
great  latitude  of  examination  may  be  permit- 
ted, arising  from  the  disposition,  temper  and 
conduct  of  witnesses,  which  can  be  regulated 
only  by  the  discretion  of  the  court,  and  for 
which  it  is  difficult  to  lay  down  a  precise  rule. 

The  next  question  is  whether  the  last  wit- 
ness called  by  the  defendant  should  have  been 
permitted  to  read  his  memorandum  or  to  state 
its  contents.  The  rule  is  that  a  written  memo- 
randum may  be  referred  to  by  a  witness  to  re- 
fresh his  memory,  but  he  must  swear  to  the 
truth  of  the  facts  or  his  statement  is  not  evi- 
dence. 1  Stark.,  129  ;  3  T.  R.,  749.  It  is  not 
sufficient  for  him  to  swear  that  he  made  a 
3O6*]  memorandum  *which  he  believes  to 
be  true,  and  that  he  relies  upon  it  without  any 
present  recollection  of  the  facts.  This  is  the 
extent  to  which  the  witness  could  go.  The 
judge,  therefore,  properly  refused  to  receive 
his  statement  as  evidence.  The  case  of  Tan- 
ner v.  Taylor,  stated  in  Doe  v.  Perkins,  3  T.R., 
754,  was  an  action  for  goods,  and  the  witness 
had  in  his  hand  a  copy  of  the  day  book.  Baron 
Legge  said  that  if  he  would  swear  positively 
from  recollection,  he  might  use  the  paper  to  re- 
fresh his  recollection ,  but  if  he  could  only 
swear  to  the  delivery  from  seeing  the  charges 
in  the  book,  the  original  entries  must  be  pro- 
duced. That  case  does  not  prove  that  the  orig- 
inal memorandum  should  have  been  received 
in  this  case.  In  case  of  goods  sold  and  deliv- 
ered, a  merchant's  books  are  evidence  to  a  cer- 
tain extent,  but  that  is  very  different  from  a 
memorandum  made  by  a  witness  for  his  own 
convenience,  not  sanctioned  by  the  parties,  and 
where  no  necessity  exists  requiring  the  admis- 
sion of  such  a  paper,  as  is  frequently  the  case 
in  respect  to  merchants'  books. 

It  is  also  objected  that  the  judge  virtually 
prevented  the  defendant  from  addressing  the 
jury.  The  judge  told  the  defendant  that  it  was 
his  right  to  address  the  jury,  but  he  thought 
it  unnecessary,  as  he  should  deem  it  his  duty 
to  inform  the  jury  that  in  point  of  law  ".the 
plaintiff  had  made  out  his  case  and  was  enti- 
tled to  a  verdict.  I  can  see  no  error  in  this. 
The  plaintiff  had  in  fact  made  out  a  case  which 
entitled  him  to  recover,  and  the  defendant  had 
not  established  any  defense.  Under  such  cir- 
cumstances, should  the  defendant  orhiscoun- 
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sel  endeavor  to  persuade  the  jury  that  the 
plaintiff  should  not  recover,  it  would  be  the 
judge's  duty  to  inform  the  jury  of  the  plaint- 
iff's rights,  and  they  would  be  bound  to  find 
in  his  favor.  There  was  no  fact  in  dispute  ren- 
dered doubtful  by  contradictory  testimony  ; 
nor  was  there  anything  shown  to  discredit  the 
plaintiff's  witness. 

The  motion  for  a  new  trial  is  denied. 

Witness  may  refer  to  written  memorandum  to  re- 
fresh his  memory.  Cited  in— 6  N.  Y.,  339 ;  1  Barb., 

But  must  swear  to  truth  of  facts— Memo,  as  evi- 
dence. Modified— 15  N.  Y.,  487;  22  N.  N.,  465;  1  Hun, 
348. 

Cited  in-16  Wend.,  596 ;  2  Hill,  535 ;  3  Barb.,  124 ;  2 
Hilt.,  435. 

Witness  — Impeaching— Correcting.  Cited  in— 21 
Wend.,  192  ;  4  N.  Y.,  311 ;  24  N.  Y.,  299 ;  53  N.  Y.,  176 
(13  Am.  Rep.,  500)  ;  84  N.  Y.,  556  ;  15  Barb.,  353 ;  23 
How.  Pr.,  358  ;  47  How.  Pr.,  197 ;  12  Abb.  Pr.,  138 ;  14 
Abb.  Pr.,  353;  2  Bos.,  239  ;  1  McLean,  547. 

Objections  not  taken  on  trial,  when  can  "be,  made  on 
appeal.  Cited  in— 8  Hun,  172;  18  Barb.,  527;  19  Barb., 
665;  20  Barb.,  437;  53  Barb.,  62;  54  Barb.,  211;  62  How. 
Pr.,  283;  6  Abb.  Pr.,  187;  1  Hilt.,  543;  6  Wall,.  581. 


*LAMOURIEUX  ®.  HEWIT.  [*3O7 

Guaranty  of  the  Collection  of  a  Note  — Applies 
only  to  Person  with  whom  Contract  was  Made 
— Alteration  of  Laches. 

A  guaranty  in  general  terms,  warranting  the 
collection  of  a  note,  does  not  authorize  a  suit  asrainst 
the  guarantor  by  any  subsequent  holder  of  the  note: 
it  is  a  special  contract,  which  can  be  enforced  only 
in  the  name  of  the  person  with  whom  the  contract 
was  made. 

Such  general  guaranty  cannot  be  altered  on  the 
trial,  so  as  to  make  it  a  guaranty  to  the  plaintiff  in 
the  suit,  as  is  done  in  the  filling  of  a  blank  indorse- 
ment of  a  promissory  note. 

A  guaranty  cannot  object  laches  in  the  holder  for 
not  seeking  satisfaction  of  the  principal  debtor,  if 
a  suit  be  commenced  within  three  months  after  the 
debt  falls  due. 

The  doctrine  of  laches  in  such  case  is  not  appli- 
cable if  the  principal  debtor  be  insolvent. 

Citations— 19  Johns.,  69  ;  1  Cow.,  98 ;  4  Cow.,  183. 

ERROR  from  the  Madison  C.  P.  Hewit  sued 
Lamourieux  in  a  justice's  court,  on  a  war- 
ranty indorsed  on  a  promissory  note  given  by 
P.  Wilkinson,  payable  to  S.  Beecher  or  bearer 
Oct.  10,  1827.  Lamourieux  sold  the  note  to  one 
Tuttle  previous  to  its  becoming  due,  and  in- 
dorsed a  warranty  thereon  in  these  words:  "I 
warrant  the  collection  of  the  within  note  for 
value  received,"  and  signed  the  same.  Tuttle 
sold  the  note  to  one  Cummings,  who  trans- 
ferred it  to  one  Ingles,  who  was  the  holder 
thereof  when  it  fell  due.  Ingles  sold  the  note 
to  the  plaintiff,  who,  Jan.  3,  1828,  commenced 
a  suit  against  the  maker  by  summons,  which 
was  returned  non  est  inventus,  he  having  left 
the  State  Sep.  15,  1827,  insolvent.  A  suit  was 
then  commenced  against  Lamourieux.in  which 
issue  was  joined  Jan.  17,  1828.  Lamourieux 
pleaded  the  general  issue,  and  objected  to  the 
plaintiff's  recovery  on  two  grounds  :  1.  That 
the  holder  was  chargeable  with  laches  in  not 
having  sued  the  maker  immediately  after  the 
note  fell  due  ;  and  2.  That  the  warranty  being 
made  to  Tuttle,  was  not  transferable,  and  the 
suit  should  have  been  in  the  name  of  Tuttle. 
The  latter  objection  was  attempted  to  be  ob- 
viated by  the  justice  permitting  the  plaintiff, 
on  the  trial  before  him,  to  alter  the  indorse- 
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ment  so  as  to  make  the  warranty  to  the  plaint- 
iff himself,  which  was  done  by  interlining  the 
words,  "to  John  G.  Hewit"  immediately  after 
3O8*]  the  word  *"warrant."  The  justice  gave 
judgment  for  the  plaintiff,  and  the  defendant 
appealed  to  the  Madison  C.  P. ,  where,  the  same 
facts  appearing,  the  defendant  insisted  that 
the  plaintiff  was  not  entitled  to  recover  for  the 
reasons  urged  before  the  justice,  and  for  the 
additional  cause  that  by  the  alteration  of  the 
warranty  it  had  been  rendered  void.  The  court 
decided  that  the  warranty  partook  of  the  nego- 
tiable nature  of  the  note,  and  an  action  might 
be  maintained  on  it  in  the  name  of  whomso- 
ever was  the  holder  of  the  note  ;  that  the  fill- 
ing up  of  the  warranty  with  the  name  of  the 
holder  was  allowable,  it  before  being  indefinite 
as  to  the  person  to  whom  the  warranty  was 
made  ;  and  as  to  the  other  point,  they  submit- 
ted the  question  to  the  jury,  whether  reasona- 
ble diligence  had  been  used  to  collect  the  money 
from  the  maker.  The  defendant  excepted  to 
the  decisions  of  the  court,  and  the  jury  found 
a  verdict  for  the  plaintiff,  on  which  judgment 
was  entered. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  Due  dili- 
gence was  used  in  prosecuting  the  maker.  In 
Moakley  v.  Riggs,  19  Johns. ,  69,  it  was  held 
that  a  delay  of  19  months  was  unreasonable, 
and  discharged  the  guaranty,  and  that  a  term 
should  not  have  been  suffered  to  pass;  which 
principle  was  recognized  in  Kiea  v.  Tifft,  1 
Cow.,  98.  But  this  doctrine  was  held  in  Thom- 
as v.  Woods,  4  Cow.,  183,  not  applicable  where 
the  original  debtor  is  insolvent. 

I  am  of  opinion,  however,  that  an  action 
cannot  be  maintained  on  the  guaranty  in  the 
name  of  the  present  plaintiff.  The  defendant 
was  liable  upon  his  guaranty,  not  as  an  indors- 
er  of  negotiable  paper,  but  as  the  party  to  a 
special  contract,  which  might  have  been  writ- 
ten on  a  separate  piece  of  paper  as  well  as  on 
the  back  of  the  note.  The  contract  was  made 
with  Tuttle.  and  any  action  upon  it  must  be 
in  the  name  of  Tuttle.  Promissory  notes  are 
negotiable  only  by  virtue  of  the  statute;  but 
this  negotiable  quality  is  not  extended  to  any 
other  instrument  relating  to  the  note.  The 
3O9*1  *justice  erred  in  permitting  the  plaint- 
iff to  alter  the  contract.  Where  a  note  is  in- 
dorsed in  blank,  the  body  of  the  indorsement 
may  be  filled  up  on  the  trial,  but  a  warranty 
cannot  be  altered.  The  C.  P.  erred  also  in 
sustaining  the  suit. 

The  judgment  must  be  reversed. 

Cited  in-15  Wend.,  348 ;  17  Wend.,  218;  19  Wend., 
568 ;  24  Wend,,  457  ;  28  Wend.,  434 ;  2  Hill,  191 ;  5  Hill, 
648 ;  6  Barb.,  285,  580 ;  14  Barb.,  582 ;  31  Barb.,  96 ;  38 
Barb.,  107  ;  56  Barb.,  82 ;  1  Boa.,  355  ;  10  Bos.,  213 ;  43 
N.  J.  LM  132 :  101  U.  S.,  70 ;  46  Am.  Dec.,  585  (27  Me., 
9) ;  39  Am.  Rep..  554  (14  Vroom.,  128). 


MAGNE  «.  SEYMOUR. 

Execution — Return  of,  Nulla  bona— Evidence  of 
Falsity  of  Return. 

A  sheriff  who  levies  on  property  and  returns  nul- 
la bona  assumes  upon  himself  the  responsibility  of 
proving  property  out  of  the  defendant  in  the  exe- 
cution, and  thus  supporting  his  return. 
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Prima  facie  evidence  of  the  falsity  of  the  return, 
is  sufficient  to  put  the  sheriff  upon  proof  of  its  cor- 
rectness, thus,  showing:  the  defendant  in  an  execu- 
tion to  be  in  possession  of  g-oods  and  chattels  with- 
out showing:  the  property  in  such  goods  to  be  in 
him,  is  enough  to  put  the  sheriff  upon  his  defense 
when  sued  for  falsely  making  a  return  of  mMa  bona. 

It  seems  that  the  sheriff  who,  after  a  levy,  be- 
comes satisfied  that  the  property  in  the  g-oods  levied 
upon  is  not  in  the  defendant  in  the  execution,  may 
protect  himself  by  calling  a  jury,  and  obtaining 
their  inquisition  finding  such  fact. 

Citations— 1  Arch.  Pr.,  294;  8  Johns.,  143;  15  Johns., 
147 ;  8  Cow.,  67. 

ERROR  from  the  Monroe  C.  P.  Magne  sued 
Seymour,  sheriff  of  Monroe,  in  an  action 
on  the  case  for  a  false  return  of  nulla  bona  on 
an  execution  in  favor  of  Magne  against  one 
Harrington,  for  $510.  The  plaintiff  produced 
the  execution  with  the  return,  and  gave  in  evi- 
dence a  receipt  of  one  Braithwaite,  acknowl- 
edging to  have  received  of  the  defendant  as 
sheriff  of  the  County  of  Monroe,  certain  arti- 
cles of  personal  property,  particularly  de- 
scribed, taken  on  an  execution  in  favor  of 
Magne  against  Barrington,  which  he  promised 
to  deliver  to  the  sheriff;  the  receipt  bore  date 
on  the  same  day  that  the  execution  was  deliv- 
ered to  the  sheriff,  was  in  the  handwriting  of  a 
deputy,  and  was  indorsed  by  him  "an  inven- 
tory of  the  property  of  J.  Barrington."  A  wit- 
ness for  the  plaintiff  testified  that  he  had  seen 
articles  similar  to  those  mentioned  in  the  re- 
ceipt in  the  possession  and  use  of  Barrington  ; 
and  that  the  value  of  merchantable  property 
of  the  description  mentioned  in  the  receipt 
would  exceed  $500.  The  plaintiff  rested.  The 
defendant's  counsel  moved  *for  a  non-  [*31O 
suit,  contending  that  if  the  evidence  adduced 
by  the  plaintiff  was,  prima  fade,  sufficient  to 
show  that  the  sheriff  had  seized  the  articles 
specified  in  the  receipt  as  the  property  of  Bar- 
rington, the  subsequent  official  return  of  the 
sheriff  was  evidence  that  he  had  ascertained 
that  they  were  not  the  property  of  Barrington; 
and  that  to  entitle  the  plaintiff  to  recover,  he 
was  bound  to  produce  further  evidence,  show- 
ing them  to  be,  in  fact,  the  property  of  Barring- 
ton.  The  court  nonsuited  the  plaintiff,  who 
sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  T.  F.  Talbot,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  When  an 
execution  is  delivered  to  a  sheriff  it  is  his  duty 
to  levy  upon  the  property  of  the  defendant, 
and  sell  it  if  necessary.  If  he  levies  on  goods 
and  chattels,  and  doubt  whether  they  belong 
to  the  defendant,  he  may  impanel  a  jury  to  in- 
quire in  whom  the  property  of  the  goods  is 
vested.  And  Mr.  Archbold  supposes,  1  Arch. 
Pr.,  294,  that  their  inquest  will  justify  him  in 
making  a  return  of  nulla  bona,  or  mitigate  the 
damages  in  an  action  of  trespass  against  him. 
This  subject  has  been  several  times  before  this 
court.  In  Bayleyv.  Bates,  8  Johns..  185,  the 
plaintiff  insisted  the  property  should  be  sold, 
and  offered  to  indemnify  the  sheriff,  but  the 
offer  was  by  parol,  and  no  written  indemnity 
was  tendered;  the  sheriff  called  a  jury,  who 
found  the  property  not  to  be  in  the  defendant 
in  the  execution;  the  sheriff  returned  nulla 
bona,  and  the  court  held  he  was  justified,  say- 
ing that  such  an  inquest  will  protect  him,  un- 
less there  be  circumstances  showing  a  want  of 
good  faith.  In  Van  Cleef  v.  Fteet,  15  Johns., 
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147,  the  plaintiff  in  the  execution  offered  in 
writing  to  indemnify  the  sheriff,  notwithstand- 
ing an  inquisition,  and  the  court  held  that  he 
should  have  taken  the  indemnity  and  sold  the 
goods.  From  these  cases  and  the  English 
cases,  Mr.  Justice  Sutherland  deduced  the  rule 
stated  in  Curtis  v.  Patterson,  8  Cow. ,  67,  that 
if  no  indemnity  is  offered  it  is  the  sheriff's 
duty  to  call  a  jury,  and  if  they  find  the  prop- 
erty not  in  the  defendant,  the  sheriff  is  justi- 
fied in  returning  nutta  bona;  but  if  after  such 
311*]  an  inquisition  *the  plaintiff  offers  a 
sufficient  indemnity,  the  sheriff  must  proceed 
and  sell;  and  that  a  sheriff  acts  at  his  peril  in 
returning  nulla  bona  under  any  other  circum- 
stances. It  seems  to  follow  that  the  sheriff 
who  levies  on  property  and  returns  nulla  bona, 
assumes  upon  himself  the  responsibility  of 
proving  the  property  out  of  the  defendant  in 
the  execution,  and  thus  supporting  his  own 
return. 

It  is  contended  in  this  case  that  the  return 
verifies  itself.  It  is  true  that  the  plaintiff  must 
falsify  the  return;  and  that  must  be  done  by 
sufficient  testimony.  Had  there  been  in  this 
case  a  bare  return  on  the  execution,  without 
any  evidence  of  a  levy  having  been  made,  the 
plaintiff  would  have  been  bound  to  falsify  the 
return.  Suppose  he  had  produced  a  witness 
who  had  testified  that  the  sheriff  had  in  fact 
levied  on  sufficient  property  in  possession  of 
the  defendant  in  the  execution,  and  then  rest- 
ed— it  seems  to  me  that  the  burden  of  proving 
the  property  out  of  Barrington  would  have 
been  thrown  upon  the  sheriff.  He  might  have 
placed  himself  in  a  situation  to  be  protected  by 
calling  a  jury,  and  obtaining  their  verdict  that 
the  property  did  not  belong  to  Barrington; 
but  having  neglected  to  do  so,  he  assumes  the 
responsibility  of  proving  it.  Whatever  weight 
may  be  attached  to  an  official  return  under 
other  circumstances,  when  it  is  directly  at- 
tacked, it  should  not  be  permitted  to  balance 
against  prima  facit  evidence.  For  instance,  a 
sheriff's  return  of  rescue  is  conclusive  in  pro- 
ceedings against  the  offenders;  but  were  an 
action  brought  against  the  sheriff  for  a  false 
return,  that  return  could  not  be  then  conclu- 
sive. The  return  in  this  case  must  be  consid- 
ered true  till  its  falsity  be  shown;  but  to  put 
the  sheriff  upon  proof  of  the  correctness  of  his 
return,  it  seems  to  me  that  prima  fade  evi- 
dence of  its  falsity  is  enough. 

Possession  is,  prima  facie,  evidence  of  prop- 
erty. Barrington  was  in  possession  of  property 
answering  the  description  of  that  which  was 
levied  on.  Had  the  sheriff  made  the  same  re- 
turn without  a  levy,  I  apprehend  that  in  a  suit 
for  a  false  return,  it  would  have  been  sufficient 
to  put  the  defendant  upon  his  defense  for  the 
plaintiff  to  show  that  the  defendant  in  the  exe- 
cution was  in  possession  of  property  sufficient 
312*]  to  satisfy  *the  execution.  The  posses- 
sor of  personal  property  is  presumed  to  be  the 
owner  until  the  contrary  appear.  When  the 
witness  speaks  of  possession,  the  legal  import 
must  be  given  to  the  term,  and  the  court  can- 
not intend  that  Barrington  had  the  property  in 
his  possession  as  a  servant  or  bailee  of  the 
owner;  it  must  be  understood  that  he  had  it  in 
possession  as  owner.in  the  same  manner  as  per- 
sonal property  is  generally  possessed.  If  this 
testimony  would  have  been  sufficient  without 
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the  evidence  of  the  sheriff's  levy,  that  fact  cer- 
tainly cannot  weaken  the  force  of  it.  The  levy 
shows  that  at  the  time  it  was  made,  the  sheriff 
considered  the  goods  the  property  of  the  de- 
fendant in  the  execution.  If  he  afterwards  re- 
ceived evidence  that  the  property  of  the  goods 
belonged  to  some  other  person,  upon  which  he 
chose  to  rely  without  submitting  it  to  a  jury, 
I  think  he  is  bound  to  produce  it  when  he  is 
shown,  prima  facie,  to  have  acted  incorrectly. 

The  proof  of  the  value  of  the  goods  was  cer- 
tainly defective.  It  merely  proved  that  such 
property  as  was  levied  on,  if  merchantable,  was 
of  a  certain  value  ;  but  enough,  I  think,  was 
shown  to  prove  that  it  was  of  some  value,  and 
the  plaintiff  would,  at  all  events,  be  entitled  to 
recover  nominal  damages.  That  was  not  the 
point  upon  which  the  plaintiff  was  nonsuited. 
The  court  below  held  that  if  the  inventory  and 
receipt  were  prima  facie  evidence  of  a  levy,  the 
return  under  oath  was  evidence  that  the  sheriff 
had  ascertained  that  the  property  was  not  Bar- 
rington's.  I  hold  that  if  he  had  so  satisfied  him- 
self without  a  jury,  he  is  bound,  when  sued  for 
a  false  return,  to  satisfy  the  court  and  jury  that 
he  was  correct  in  the  conclusion  he  came  to 
upon  that  question,  and  that  prima  facie  evi- 
dence, on  the  part  of  the  plaintiff,  of  the  fal- 
sity of  the  return,  is  sufficient  in  the  first  in- 
stance. 

Judgment  reversed,  and  a  venire  de  novo 
awarded  to  Monroe  O.  P. 

Cited  in— 79  N.  T.,  22 ;  43  Barb.,  377 ;  23  How.  Pr., 
127 ;  33  N.  J.  L.,  386. 


*BODLE,  Acting  Executor,  &c.,     [*313 

v. 
HULSE. 

Executors — Suit  by. 

Where  there  are  several  executors,  they  must  all 
join  In  the  prosecution  of  a  suit,  even  though  some 
renounce.  A  suit  in  the  name  of  A.  B.,  as  acting- 
executor,  cannot  be  maintained. 

It  seems  the  practice  is,  where  one  renounces,  to 
prosecute  in  the  name  of  all  the  executors  named 
in  the  will,  if  living ;  and  on  summons  to  those  who 
will  not  join,  there  will  be  judgment  of  severance, 
and  the  others  may  proceed  and  recover  in  their 
own  names. 

Citations— 9  Co.,  37  ;  1  Chit.  PL,  13 ;  1  Saund.,  291, 
g ;  3  Bac.,  32 ;  Toll.  Ex.,  44, 45, 68,  69 ;  Cro.  Jac.,  420. 

DEMURRER  to  replication.  The  plaintiff, 
in  the  declaration  in  this  cause,  is  described 
as  "A.  T.  Bodle,  acting  executor  of  the  last 
will  and  testament  of  A.  Bodle,  deceased." 
The  defendant  pleads  in  abatement  that  the  tes- 
tator, in  and  by  his  last  will  and  testament,  con- 
stituted and  appointed  the  plaintiff  and  one 
Oliver  Bodle  executors,  &c.,  and  that  Oliver 
Bodle,  at  the  time  of  the  commencement  of  the 
suit,  was  and  still  is  living,  &c.  The  plaintiff 
replies  that  Oliver  Bodle  has  not  proved  the 
will,  or  taken  upon  himself  the  burden  of  the 
execution  thereof  ;  has  filed  a  renunciation  of 
his  appointment  as  executor  in  the  office  of  the 
surrogate  of  the  County  of  Orange,  and  has  al- 
together declined  and  refused  to  act  as  such 
executor,  and  has  not  intermeddled  with  the 
estate  of  the  testator,  and  that  A.  T.  Bodle  is 
the  sole  acting  executor  of  the  said  will,  &c.  ; 
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to  which  replication  there  is  a  demurrer  and 
joinder. 

Mr.  J.  R.  Van  Duzer,  for  defendant. 

Messrs.  Wilkin  and  Benton,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Where  there 
are  several  executors,  they  must  all  join,  even 
though  some  renounce.  It  was  so  resolved  in 
Hensloe's  case,  9  Co.,  37,  and  the  same  practice 
is  recognized  by  subsequent  writers  and  in  sub- 
quent  "cases.  1  Chit.  PL,  13;  1  Saund.,  291  g. 
The  reason  assigned  by  Bacon,  3  Bac.,  32,  is, 
that  all  the  executors  have  the  right  in  them, 
and  he  that  did  not  prove  may  come  in  when  he 
pleases  ;  and  even  he  who  renounced  may  ad- 
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minister  after  the  death  of  the  other  executors, 
Toll.,  68.  69. 

*The  proper  practice,  where  one  re-  [*3 1 4 
nounces,  probably,  is  to  prosecute  in  the  name 
of  all  the  executors  named  in  the  will,  if  living, 
and  on  summons  to  those  who  will  not  join, 
there  will  be  judgment  of  severance;  and  then 
the  others  may  proceed  and  recover  in  their 
own  names.  Toll.,  44,  45  ;  3  Bac.,  32  ;  Cro. 
Jac.,  420. 

The  defendant  is  entitled  to  judgment  of  re- 
spondeas  ouster,  upon  the  demurrer  to  his  plea 
in  abatement. 

Cited  in-33  Barb.,  531 ;  3T.  &  C.,  365;  2  Hilt.,  522; 
2  Cliff.,  367. 
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315*J  *VAN  BOKKELIN  v.  INGERSOLL. 

Bailment — Master  of  Ship  has  Lien  for  Necessary 
Expenses  Incurred  in  Foreign  Port — Discliarge 
of  Lien — Trover — Estoppel. 

A  master  of  a  ship  has  a  lien  upon  the  freight  for 
port  fees,  repairs,  supplies  and  other  necessary  ex- 
penses incurred  in  a  foreign  port;  and  payment 
thereof  to  the  ship-owner  does  not  discharge  such 
lien  after  notice  to  the  consignee. 

Thus,  where  the  master,  who  had  become  respon- 
sible to  the  amount  of  upwards  of  §1,000  for  repairs, 
supplies,  &c.,  at  New  Orleans,  on  his  return  to  N.  Y., 
retained  part  of  the  cargo  until  payment  of  the 
freight,  which  part  thus  retained  was  subsequently 
delivered  by  a  store-keeper  to  the  consignee,  with- 
out the  assent  of  the  master,  though  by  the  direc- 
tion of  the  owner  of  the  vessel,  who  had  received 
the  freight  from  the  consignee,  and  indemnified  him 
against  the  claims  of  the  master ;  it  was  held,  that 
the  master  might  sustain  an  action  of  trover  against 
the  store-keeper,and  that  the  payment  of  the  freight 
to  the  ship-owner  was  no  bar. 

The  master  has  no  lien  on  the  freight  for  his  wages. 

In  this  case  it  was  also  held  that  the  sentence  of  a 
Court  of  Admiralty  adjudging  the  vessel  and  freight 
to  the  owner  could  not  be  urged  by  way  of  estoppel 
against  the  master,  by  the  defendant  in  this  cause ; 
the  latter  not  having  been  a  party  to  the  proceed- 
ings in  that  court  and,  consequently,  not  bound  by 
its  sentence. 

Citations-1  Pet.  Adm.,  223, 229 ;  1  Dods..  37;  9  East, 
426 ;  1  Barn.  &  Aid.,  575 ;  5  Dowl.  &  R.,  552 ;  2  Rob. 
Adm.,  232;  1  Paine,  72;  8  Serg.  &  R.,  118 ;  3  Mason, 
255  ;  3  Kent  Com.,  128, 129 ;  II  Mass.,  72 ;  2  Cai..  77 :  3 
Crancb,  140;  2  Barnard,  K.  B.,  160;  Kel.,  226;  Carth.. 
518;  Fortes,  230;  4  Esp.,  22;  13  Ves.,  594;  1  Ld.  Raym., 
22 ;  1  Molloy,  ch.  4,  sec.  6 ;  Moll.,  283  ;  1  Munf .,  394 ; 
1  Hen.  &  Munf.,  165 ;  11  Mass.,  72, 145  ;  2  Cai.,  77,  80, 
81,  622 ;  Rocc.,  31,  n.  23  ;  3  Rob.  Adm.,  240 ;  13  Ves., 
594;  3  Ves.&  B.;  Doug.,  105;  Abb.  Ship.,  142:  4  Mass., 
92 ;  8  Johns.,  111.  558 ;  12  Johns.,  340,  434 ;  13  Johns., 
460 ;  14  Johns.,  417. 

TNGERSOLL  sued  Van  Bokkelin  in  the  Su- 
J-  preme  Court  in  an  action  of  trover  for  50 
hogsheads  of  tobacco, which  Van  Bokkelin  had 
received  of  Ingersoll  on  storage,  for  account 
and  subject  to  the  order  of  Ingersoll,  as  ex- 
316*]  pressed  in  a  receipt  given  *by  Van  Bok- 
kelin. The  following  facts  were  found  by  a 
special  verdict:  Robert  Elwell,  of  Boston,  was 
the  owner  of  a  brig  called  The  William  Henry; 
Barker  and  Hopkins,  of  N.  Y.,  were  the  agents 
of  Elwell,  who,  June  3,  1822,  engaged  Inger- 
soll to  take  command  of  the  brig  as  master  on 
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a  voyage  to  New  Orleans  for  a  compensation 
of  $40  per  month,  and  all  primage  not  exceed- 
ing five  per  cent. ;  the  vessel  was  consigned  by 
James  Andrews  and  by  Barker  and  Hopkins 
to  John  Clark  at  New  Orleans.  June  7,  Barker 
and  Hopkins  sold  the  brig  to  Driggs,  and  ob- 
tained a  new  register,  and  on  the  next  day,  in 
behalf  of  Driggs,  Barker  and  Hopkins  con- 
signed the  vessel  toW.  Kennon  &  Co.  of  New 
Orleans;  in  July,  the  vessel  arrived  at  New  Or- 
leans, and  Aug.  8,  she  commenced  her  return 
voyage  to  N.  Y. ,  laden  with  a  cargo  of  200  hogs- 
heads of  tobacco,  shipped  by  Kennon  &  Co., 
consigned  to  F.  Depau,  at  N.  Y.,  he  paying 
freight  at  the  rate  of  $9  per  hogshead,  with 
five  percent,  primage  and  average  accustomed. 
While  the  vessel  was  at  New  Orleans,  Kennon 
&  Co.  disbursed  for  her  for  port  fees,  repairs, 
supplies  and  other  necessary  expenses,  $1,047.- 
30,  for  which  Ingersoll,  the  master,  was  re- 
sponsible, and  which  he  liquidated  by  giving 
his  note  for  the  same.  The  jury  found  that  the 
conduct  of  Ingersoll  in  relation  to  the  concerns 
of  the  brig  was  that  of  a  judicious,  prudent  and 
careful  master.  In  Sep.,  the  brig  arrived  at  N. 
Y.,  when  Ingersoll  delivered  150  hogsheads 
of  the  tobacco  to  Depau,  and  retained  the  re- 
maining 50  hogsheads  for  freight  and  primage. 
The  tobacco  retained  was  stored  with  Van 
Bokkelin,  who,  by  the  direction  of  R.  G. 
Shaw,  of  Boston,  delivered  the  same  to  De- 
pau, Shaw  claiming  to  be  the  owner  of 
the  vessel,  and  Depau  having  paid  to  him  the 
whole  amount  of  freight  and  primage  on  the 
200  hogsheads  of  tobacco,  according  to  the  bill 
of  lading,  on  being  indemnified  by  Shaw.  It 
appeared  that  June  4,  1822,  Elwell  sold  the 
brig  William  Henry  to  one  James  Andrews, 
and  executed  to  him  a  bill  of  sale  ;  June  7, 
Barker  and  Hopkins,  as  above  stated,  sold  the 
brig  to  Driggs,  they  having  been  empowered 
by  Elwell  to  sell  the  vessel,  but  previous  to  June 
7,  their  power  had  been  revoked,  of  which  they 
*had  notice;  but  it  did  not  appear  that  [*31  7 
Ingersoll  had  been  apprised  of  such  revocation; 
July  22,  Andrews  sold  the  brig  to  Shaw.  In 
Oct.,  1822.  Ingersoll  commenced  his  suit  in  the 
Supreme  Court  against  Van  Bokkelin,  on  his 
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refusing  to  deliver  to  him  the  tobacco;  and  in 
Nov.,  1822,  Shaw  filed  a  libel  in  the  District 
Court  of  the  U.  S.  against  the  brig,  Ingersoll, 
Driggs  and  George  R.  Barker,  a  purchaser  of 
the  brig  from  Driggs,  alleging  that  June  4, 
1822,  Elwell  was  the  owner  of  the  brig,  and  ap- 
pointed Ingersoll  master;  that  July  22,  the  ves- 
sel was  transferred  to  the  libelant,  at  which  time 
Ingersoll  continued  to  be  master  by  virtue  of 
his  original  appointment;  that  Ingersoll,  Driggs 
and  Barker,  contriving  fraudulently  to  retain 
possession  of  the  brig,  refused  to  give  her  up; 
that  after  the  title  of  the  libelants  had  accrued, 
they  had  sent  her  covertly  to  ports  beyond  the 
seas;  that  she  was  then  in  the  Port  of  N.  Y., 
and  about  to  be  sent  abroad  again  ;  and  that 
the  register  of  the  vessel  was  in  their  hands. 
The  libel  concludes  by  praying  the  court  to  de- 
cree possession  of  the  brig,  her  tackle,  apparel, 
furniture,  register  and  freight  to  the  libelant, 
and  to  cause  him  to  be  put  in  possession  thereof; 
and  to  compel  Ingersoll,  Barker  and  Driggs  to 
pay  all  damages,  costs  and  charges,  and  for 
general  relief.  To  this  libel,  Ingersoll  did  not 
appear,  but  suffered  a  default;  Driggs  and  G. 
R.  Barker  appeared,  as  did  also  William  C. 
Barker,  the  surviving  partner  of  Barker  and 
Hopkins,  the  agents  of  Elwell  In  Sep.,  1823, 
the  District  Court  made  a  decree  adjudging 
Shaw  to  be  the  owner  of  the  vessel,  and  order- 
ing the  possession  of  her,  her  tackle,  apparel, 
furniture,  register  and  freight  to  him.  The 
jurors  further  found  that  there  was  due  to  In- 
gersoll for  wages,  up  to  the  time  of  the  dis- 
charging of  the  vessel  at  N.  Y.,  on  her  return 
voyage  from  New  Orleans,  in  Sep.,  1822,  the 
sum  of  $140;  and  for  primage  on  the  freight  of 
the  voyage  the  sum  of  $90 ;  which,  together 
with  the  disbursements  and  interest  from  the 
termination  of  the  voyage,  amounted  to  the 
sum  of  $1,448.14;  and  if,  &c.,  they  found  for 
the  plaintiff,  $1,448.14;  but  if ,  &c.,  then  they 
found  the  defendant  not  guilty. 
318*]  *The  Supreme  Court,  after  argu- 
ment, gave  judgment  for  Ingersoll  for  the 
whole  amount  found  by  the  jury.  See  case  and 
opinion  of  court,  7  Cow.,  670.  Van  Bokkelin 
brought  a  writ  of  error,  and  the  cause  now  was 
argued  by, 

Mr.  H.  Bleecker,  for  the  plaintiff  in  error, 
who  insisted  upon  the  following  points  : 

1.  The  defendant  in  error  was  a  trespasser 
under  the  circumstances  of  this  case  in  proceed- 
ing in  defiance  of  the  owner  to  New  Orleans 
with  the  brig  William  Henry,  and  putting  him 
thereby  to  his  possessory  libel  in  the  admiralty 
for  the  recovery  of  the  possession  of  the  brig. 
This  is  established  by  the  decree  in  the  admi- 
ralty. 

2.  The  court  below  erred, therefore,in  award- 
ing to  him  as  they  have  done,  his  wages  as 
master  during  such  his  illegal  detention  of  the 
vessel  ;  this  was  enabling  him  to  take  advan- 
tage of  his  own  wrong. 

3.  All  disbursements  made  by  him  during 
such  illegal  detention  were  made  in  his  own 
wrong,  and  the  court  below  equally  erred  in 
awarding  the  amount  of  such  disbursements  in 
his  favor  against  the  dispossessed  owner. 

4.  Upon  the  arrival  of  the  brig  in  the  Port 
of  N.  Y.  with  the  goods  which  are  in  contro- 
versy in  this  cause,  the  owner  under  the  decree 
of  the  Court  of  Admiralty  had  a  right  to  take 
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possession  of  her  with  any  accession  the  wrong- 
doers had  made  to  her  in  the  interim.  The 
freight  in  question  was  of  that  character,  and 
by  receiving  it  he  did  not  legalize  the  proceed- 
ings of  the  master,  so  as  to  give  him  a  claim  for 
wages  and  disbursements. 

5.  The  action  of  trover  brought  by  the  mas- 
ter against  the  shipper  for  the  recovery  of  the 
same  freight  was  in  disaffirmance  of  the  own- 
er's act,  and  such  act  could  not  properly  be 
used  in  support  of  the  master's  proceedings  as 
the  court  below  have  done  in  their  judgment 
given  herein. 

6.  The  decree  in  the  admiralty  devested  every 
possible  right  on  the  part  of  the  master  to  the 
freight  directly  or  incidentally,  leaving  him  to 
his  action  against  the  owner  for  his  wages  and 
disbursements, if  such  action  under  the  circum- 
stances, could  be  sustained. 

*7.  But  if  it  should  be  conceded,  for  [*319 
the  sake  of  the  argument,  that  the  master's  de- 
mands, notwithstanding  his  wrongful  acts, 
were  legal  and  sustainable  against  the  owner, 
the  plaintiff  in  error  having  actually  paid  the 
freight  to  the  owner,  the  master  cannot  sustain 
an  action  of  trover  against  him. 

8.  The  action  of  trover  is  founded  on  the 
supposition  that  the  master  has  a  right  against 
the  ship-owner  himself  to  hold  the  shipper's 
goods  until  the  freight  is  paid  to  him,  a  power 
which,  if  it  exists  at  all,  must  be  general,  and 
leaves  the  ship-owner  in  all  cases  at  the  mercy 
of  the  master.     There  is  no  such  rule  of  law, 
and  the  court  below  erred  in  establishing  such 
lien  in  the  master. 

9.  Although  the  master  may  hold  the  freight 
money  when  received  by  him  for  his  general 
balance  against  the  owner  on   the  ordinary 
ground  of  a  set-off,  this  is  a  very  different  thing 
from  a  lien  on  the  goods  themselves  to  coerce 
payment  of  the  freight  to  him  for  such  purpose; 
no  such  lien  exists. 

10.  Such  a  lien  if  allowed,  according  to  the 
decision  of  the  court  below,  would  be  a  source 
Of  great  embarrassment  to  commerce.     The 
claim  of  the  owner  and  master  conflicting.each 
having  a  lien,  the  shipper  would  be  driven  to 
his  interpleader,  and  the  operations  of  the  mer- 
chant hindered  and  delayed. 

11.  The  doctrine  established  in  the  court  be- 
low is  unsupported  by  any  American  cases, 
and  rests  merely  on  a  Nisi  Prius  decision  made 
by  Ld.  Kenyon,  which  has  never  been  sanc- 
tioned by  the  judges  in  England,  but,  on  the 
contrary,  repeatedly  and  solemnly  overruled. 

Mr.  B.  F.  Butler,  for  defendant  in  error, 
insisted  upon  the  following  points  : 

1.  The  defendant  was  lawfully  employed  by 
the  acknowledged  agents  of  the  vessel,  whose 
authority  was  not,  and  could  not  be  questioned, 
and  in  pursuance  of  that  employment,  and  the 
agreement  made  by  those  agents  with  the  de- 
fendant, the  voyage  to  New  Orleans  and  back 
was  performed. 

2.  After  the  sale  of  the  vessel  by  Elwell  to 
Andrews.her  direction  was  continued  in  Barker 
&  Hopkins,  and  their  authority  was  so  fully 
recognized  that  Clark,  at  New  Orleans,  who 
*flrst  claimed  to  act  as  consignee,with-'(*32O 
drew  his  claim,  on  the  production  of  the  last 
consignment  from  Barker  &  Hopkins  to  Ken- 
non  &  Co. 

3.  If,  In  addition  to  these  facts,  more  were 
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requisite  to  establish  the  entire  good  faith  with 
which  Ingersoll  acted  throughout,  the  express 
finding  in  the  verdict,  "that  his  conduct  in  re- 
lation to  the  concerns  of  the  brig  was  that  of  a 
judicious,  prudent  and  careful  master,"  must, 
for  all  the  purposes  of  the  determination  here 
to  be  made,  be  deemed  conclusive. 

4.  With  these  positions,  so  clearly  made  out 
by  all  the  other  facts  of  the  case,  the  proceed- 
ings in  the  Court  of  Admiralty  cannot  possibly 
interfere.  Those  proceedings  were  commenced 
subsequently  to  this  suit,  and  by  the  allega- 
tions in  the  libel,  evidently  in   reference   to 
some  subsequent  voyage.     The  libelanl  Shaw 
had  no  claim  whatever  to  the  vessel  until  nearly 
two  months  after  she  left  N.  Y.     The  judg- 
ment of  the  District  Court  was  not  pronounced 
until  nearly  one  year  after  the  commencement 
of  this  suit,  and  was  only  a  judgment  in  rem. 

5.  The  English  authorities,  prior  to  the  Rev- 
olution, and  for  some  time  subsequent,  show 
that  disbursements  of  this  character  were  con- 
sidered a  lien  upon  the  ship,  when  made  in  the 
course  of  a  foreign  voyage,  whether  by  the  mas- 
ter or  other  persons,  and  this  doctrine  was 
never  controverted  by  any  decision  until  the 
case  of  Hussey  v,  Christie,  in  1808.     The  decis- 
ions in  the  two  cases  occurring  in  England 
since,  and  relating  to  freight,  are  founded  upon 
that,  and  are  put  upon  the  ground  that  the  lien 
on  the  freight  is  consequential  to  the  lien  on 
the  ship.     This  case  is  clearly  distinguishable 
from  those,  and  the  reasoning  of  the  court  in 
those  cases  would  justify  the  conclusion,  that 
upon  the  facts  here  presented,  a  different  rule 
even  there  would  be  adopted.  The  relation  be- 
tween the  master  and  owner  in  this  case  was 
involuntary  on  the  part  of  the  master,  imply- 
ing no  credit  given  to  the  owner,  and  the  re- 
sponsibilities thrown  upon  the  master  grew  out 
of  the  necessities  of  the  vessel. 

6.  For  all  the  purposes  of  this  question,  the 
Port  of  New  Orleans  is  to  be  considered  a  for- 
eign port.  All  the  common  law  and  admiralty 
decisions  in  this  country  concur  in  sustaining 
321*]  *the  lien  to  the  fullest  extent  for  neces- 
sary expenditures  in  a  foreign  port ;  and  this, 
too,  without  any  instrument  of  hypothecation 
or  express  agreement  for  the  lien  ;  and  that  the 
master,  whenever  he  himself  makes  the  ex- 
penditures or  becomes  responsible  therefor,  is 
entitled  to  his  lien  upon  the  freight,  as  against 
the  owner,  to  the  extent  of  his  responsibilities 
or  disbursements.     The  primage  is  a  personal 
perquisite  of  the  master,  with  which  under  no 
circumstances  can  the  owner  interfere. 

7.  By  the  civil  law  as  adopted  in  France, the 
lien  of  the  master  upon  the  ship  and  cargo  for 
all  necessary  expenditures  is  fully  recognized, 
and  that  law  being  in  force  in  the  State  of 
Louisiana,  where  these  expenditures  were  made 
and  the  consequent  rights  of  the  master  ac- 
<jrued,  it  follows,  of  course,  that  his  claims  are 
thus  placed  beyond  all  doubt  or  question. 

8.  The  particular  circumstances  of  this  case 
do  not  require  a  decision  of  the  naked  question 
of  lien.     It  is  enough  that  the  facts  exhibit 
clearly  a  most  just  and  equitable  claim  on  the 
part  of  the  defendant,  growing  out  of  respon- 
sibilities which,  as  a  prudent  and  careful  mas- 
ter he  could  not  avoid,  and  in  assuming  which 
he  gave  no  credit  to  an  owner  whom  he  did 
not  and  could   not  know  ;   that  neither  the 
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rights  of  the  owner  or  third  persons  now  are 
or  hereafter  can  be  at  all  implicated.  As  this 
then  is  in  effect  a  suit  between  the  owner  and 
master,  why  ought  it  not  to  be  decided  on 
principles  of  broad  and  substantial  justice,  ap- 
plicable to  all  other  liens,  and  this  defendant, 
belonging  to  a  class,  of  all  others,  least  able  to 
do  so,  saved  the  necessity  and  expense  of  re- 
sorting to  a  distant  forum  to  enforce  his  rights. 
The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  question  arising 
from  the  facts  in  this  case  are  :  1.  Whether 
the  master  was  a  wrong-doer,  so  as  to  deprive 
him  of  any  claim  upon  the  owners  or  otherwise, 
for  his  wages  and  advances ;  2.  Had  he  any 
lien  on  the  brig  or  freight  for  the  wages,  prim- 
age and  advances,  or  either  of  them  ;  and  3. 
Does  the  decree  of  the  Admiralty  Court  deprive 
him  of  any  right  which  he  otherwise  might 
have  had  against  the  defendant  at  the  time  this 
suit  was  commenced  ? 

*The  master  was  engaged  for  the  [*322 
voyage,  and  was  put  in  possession  of  the  brig 
June  3,  while  Elwell  was  the  owner,  and  when 
Barker  and  Hopkins  had  full  power  to  make 
such  a  contract.  If  he  has  done  nothing  in- 
consistent with  his  duty  as  master,  I  can  see 
no  good  reason  for  depriving  him  of  his  wages 
or  advances,  although  the  legal  ownership  of 
the  brig  was  changed  during  the  voyage.  Per- 
haps the  facts  given  in  evidence  might  have 
authorized  the  jury  in  finding  that,  after  he 
had  notice  of  the  transfer  to  Andrews,  he 
joined  with  Driggs  and  Hopkins  and  Barker 
in  obtaining  a  new  register,  and  in  the  change 
of  the  consignment.  If  he  did  so  with  knowl- 
edge of  the  rights  of  the  parties,  it  would  have 
been  such  a  violation  of  his  duty  to  the  right- 
ful owner  of  the  brig  as  to  deprive  him  of  all 
claim  upon  him  for  wages  or  advances ;  but 
the  jury  have  found  that  his  conduct  was  that 
of  a  prudent,  judicious  and  careful  master. 
In  the  libel  filed  in  the  Admiralty  Court  Shaw 
alleges  that  at  the  time  of  the  conveyance  to 
him,  which  was  long  after  the  commencement 
of  the  voyage,  Ingersoll  continued  to  be  and 
was  the  master  and  commander  of  the  brig, 
by  virtue  of  the  appointment  made  by  Elwell. 
This  certainly  contradicts  the  idea  that  he  was 
then  wrongfully  in  possession  under  the  ap- 
pointment of  Driggs.  Although  it  is  stated  in 
another  part  of  the  libel  that  the  defendants 
had  covertly  and  against  the  will  of  the  libel- 
ant  sent  the  brig  to  ports  beyond  the  seas,  that 
allegation  cannot  be  considered  as  relating  to 
this  voyage,  because  it  is  stated  to  have  been 
done  by  them  after  his  title  accrued.  The 
vessel  was  at  New  Orleans  at  or  about  the  time 
Shaw  purchased  of  Andrews,  having  left  N. 
Y.  in  the  early  part  of  June.  The  facts  found 
by  the  jury  do  not,  therefore,  sustain  the  ob- 
jection that  Ingersoll  was  wrongfully  in  pos- 
session of  the  brig  for  this  particular  voyage. 

It  is  suggested  by  the  counsel  for  the  master 
that  the  advances  were  made  at  New  Orleans, 
where  the  incipient  right  to  the  freight  com- 
menced, and  that  by  the  Spanish  civil  law, 
which  prevailed  there,  the  master  had  a  lien 
on  the  brig  and  her  freight,  both  for  his  wages 
and  advances.  There  might,  perhaps,  be  some 
weight  in  this  suggestion,  if  the  brig  was 
owned  at  New  Orleans,  and  the  voyage  had 
55  865 


823 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1830 


323*]  commenced  and  terminated  there. 
Even  in  such  case  it  is  doubtful  whether  any 
court  in  another  State  could  directly  enforce 
the  lien,  or  what  is  there  termed  the  privilege 
of  the  master,  though  it  is  frequently  done 
collaterally,  where  a  foreign  court  has  the  con- 
trol of  the  fund  raised  by  the  sale  of  the  ship, 
or  of  the  proceeds  of  the  freight,  or  where  a 
remnant  or  surplus  is  to  be  distributed,  as  in 
the  case  of  the  Spanish  ships  mentioned  by 
Judge  Peters,  1  Pet.  Adm.,  229.  In  this  case 
the  brig  was  owned  at  Boston,  and  the  voyage 
commenced  and  terminated  at  N.  Y.,  where 
the  contract  with  the  master  was  made.  His 
rights  must,  therefore,  depend  upon  those  prin- 
ciples which  form  the  basis  of  the  maritime 
and  commercial  law  here.  The  maritime,  ec- 
clesiastical and  chancery  law  of  England,  as 
they  existed  in  this  State  at  the  time  of  the 
Revolution,  and  which  have  not  been  altered 
by  the  Constitution  or  statutes,  are  of  the  same 
force  and  validity  as  that  which  is  usually  de- 
nominated the  common  law.  If  by  any  law 
in  force  here  the  master  had  a  lien  on  the 
freight,  or  a  right  to  retain  the  goods  until  the 
amount  of  his  wages  and  disbursements  were 
paid  to  him,  it  is  the  duty  of  all  courts  to  en- 
force and  protect  that  right,  so  far  as  their  ju- 
risdiction and  particular  forms  of  administer- 
ing relief  will  enable  them  to  do  it. 

The  right  of  the  master  to  hypothecate  the 
ship  and  freight,  and  even  the  cargo,  in  a  for- 
eign port  in  case  of  necessity,  for  the  purpose 
of  procuring  supplies  or  repairs  to  complete 
the  voyage,  is  perfectly  well  settled  ;  and  by 
the  maritime  law,  even  without  any  express 
hypothecation,  those  who  have  furnished  the 
necessary  supplies  under  such  circumstances, 
or  whose  property  has  been  applied  to  the  same 
object  by  a  forced  loan,  have  a  lien  or  privi- 
lege which  may  be  enforced  against  the  ship 
or  freight  by  a  proceeding  in  rem.  It  is  equally 
well  settled  that  the  seamen  or  mariners  have 
a  lien  for  their  wages  and  sustenance  which 
has  a  preference  over  all  other  claims.  Ma- 
donna D'Idra,  1  Dods.,  37.  But  the  question 
whether  the  master  has  a  lien  on  the  ship  or 
freight  for  supplies  furnished  by  himself,  or 
on  his  own  credit  in  a  foreign  port,  does  not 
appear  to  have  been  settled  in  England  pre- 
vious to  the  Revolution  which  separated  us 
324*]  from  that  *country.  More  recently, 
however,  the  English  courts  have  decided  that 
the  master  has  no  such  lien.  Hussey  v.  Christie, 
9  East,  426 ;  Smith  v.  Plumer,  1  Barn.  &  Aid., 
575;  Atkinson  v.  Cotesworth,  5  Dowl.  &  R., 
552  ;  The  Favorite,  2  Rob.  Adm.,  232. 

The  decisions  in  the  courts  of  our  own  coun- 
try have  not  been  uniform  as  to  the  lien  of  the 
master,  though  I  think  the  weight  of  authority 
is  against  the  lien  for  wages,  but  in  favor  of  it 
for  supplies  furnished  by  the  master,  or  on  his 
own  personal  credit,  in  a  foreign  port.  In  the 
case  of  Gardner  v.  The  New  Jersey,  which 
came  before  the  Admiralty  Court  of  the  Pa. 
District  in  1806, 1  Pet.  Adm .,  223,  Judge  Peters, 
hesitatingly,  allowed  the  master  to  retain  out 
of  the  proceeds  of  the  ship  the  amount  which 
he  had  advanced  for  seamen's  wages,  supplies 
and  pilotage;  but  he  decided  against  the  claim 
of  the  master  for  his  own  wages,  the  creditors 
of  insolvent  owners  being  interested  in  the  sur- 
plus. In  the'  case  of  The  Orand  Turk,  in  the 
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Circuit  Court  of  the  U.  S.  for  the  Southern 
District  of  N.  Y.,  1  Paine,  72,  Judge  Living- 
ston decided  that  the  master  had  no  lien  for 
his  wages  and  perquisites,  but  declined  ex- 
pressing any  opinion  as  to  his  Hen- for  advances 
and  responsibilities  in  a  foreign  port,  that  part 
of  the  case  being  disposed  of  on  other  grounds. 
A  similar  decision  was  made  by  the  Supreme 
Court  of  Pa.,  in  the  case  of  Fisher  v.  Willing, 
8  Serg.  &  R.,  118.  In  that  case  the  decision 
involved  the  question  as  to  the  lien  of  the  mas- 
ter for  his  wages  on  the  freight  as  well  as  on 
the  ship,  although  the  question  as  to  the  lien 
on  the  freight  was  not  discussed  in  the  opinion 
of  the  court.  The  lien  of  the  master  on  the 
freight,  for  advances  and  responsibilities  in  a 
foreign  port,  was  distinctly  asserted  by  Judge 
Story,  in  the  more  recent  case  of  the  ship 
Packet,  3  Mas.,  255.  He  thinks  that,  on  prin- 
ciple, the  master  is  also  entitled  to  a  preference 
as  against  the  ship  ;  though  the  correctness  of 
his  opinion  as  to  both  appears  to  be  doubted 
by  the  very  able  and  distinguished  commen- 
tator on  American  law,  3  Kent  Com.,  128,  129. 
The  only  case  I  have  been  able  to  find  of  a  di- 
rect adjudication  in  favor  of  the  master's  lien, 
either  on  the  vessel  or  freight  for  his  own 
wages,  is  that  of  Lewis  v.  Hancock,  *in  [*325 
the  Supreme  Court  of  Mass.,  11  Mass.,  72.  In 
that  case  it  was  decided  that  the  master  had  a 
lien  on  the  freight  for  his  own  wages  as  well 
as  for  advances,  and  that  the  owner  had  no 
right  to  receive  the  freight  money  from  the 
shipper  until  the  master's  wages  were  paid. 
Mr.  Justice  Sutherland,  who  delivered  the  opin- 
ion of  the  court  below  in  the  case  now  before 
us,  seems  to  think  the  same  principle  was 
adopted  here  in  the  case  of  Milward  v.  Hallett, 
2  Cai.,  77,  and  by  the  Supreme  Court  of  the 
U.  S.,  in  Hodgson  v.  Butts,  3  Cr.,  140.  But  on 
a  careful  examination  of  the  first  case,  it  will 
be  found  that  the  question  of  lien,  as  between 
the  master  and  his  owner,  did  not  come  under 
discussion  there  ;  and  although  it  was  alluded 
to  in  the  argument  of  Hodgson  v.  Butts,  yet, 
as  it  turned  out  that  the  mortgage  from  the 
owner  to  a  third  person  was  void  in  conse- 
quence of  some  legal  informality,  the  question 
now  under  consideration  was  not  decided.  The 
remark  of  Ch.  J.  Marshall,  near  the  end  of  the 
case,  that  the  master  was  entitled  to  retain  the 
freight  for  a  general  balance,  notwithstanding 
any  claim  of  the  owner  or  his  assignee,  has 
been  misunderstood.  Themortgage  beingvoid, 
another  claim  was  set  up,  arising  out  of  a 
transaction  which  took  place  after  the  master 
had  received  the  freight  and  settled  with  the 
owner;  and  the  Chief  Justice  evidently  intend- 
ed to  say  that  after  the  master  had  received 
the  freight  he  had  a  right  to  retain  it  for  a 
general  balance  due  him  from  the  owner,  even 
without  his  consent,  and  notwithstanding  the 
claims  of  any  subsequent  assignee  of  the  freight 
money. 

The  right  of  the  master  to  retain  the  freight 
money,  after  it  has  come  into  his  possession, 
for  a  general  balance  against  the  owner,  and 
his  lien  upon  the  cargo  to  compel  payment  of 
the  freight  as  the  agent  and  acting  in  behalf  of 
the  owner,  are  frequently  mentioned  in  there- 
ports,  and  are  sometimes  confounded  with  the 
lien  or  claim  of  the  master  on  the  freight  as 
against  the  owner,  before  it  has  been  actually 
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received  from  the  shipper.  The  first  two  are 
in  the  nature  of  common  law  liens  ;  and  if  the 
master  part  with  the  money  in  the  one  case,  or 
the  possession  of  the  goods  in  the  other,  the 
lien  is  gone*;  but  the  lien  on  the  freight,  as 
32O*]  such,  by  the  maritime  *law  which  is 
now  under  discussion,  is  incidental  to,  or  a 
consequence  of  the  lien  upon  the  ship  ;  and  it 
may  be  enforced  in  the  same  manner,  by  a 
proceeding  in  rem  in  the  Admiralty  Courts.  It 
It  is  not  strictly  a  lien  or  mere  right  to  retain 
possession  of  the  subject  until  payment  of  the 
debt  charged  thereon,  but  it  is  the  privilege  of 
the  civil  law,  or  an  equitable  lien  which  may 
be  enforced  although  the  claimant  never  was 
in  the  actual  possessio.n  of  the  subject  out  of 
the  proceeds  of  which  satisfaction  is  sought. 
Even  where  the  master  has  collected  the 
freight,  and  is  entitled  as  against  his  owner  to 
retain  it  for  his  wages  or  advances,  yet,  by  the 
maritime  law,  as  incidental  to  a  lien  on  the 
ship,  the  freight  money  in  his  hands  may  still 
be  subject  to  many  equitable  liens  in  favor  of 
the  mariners  and  others,  which  must  be  satis- 
fied before  he  has  a  right  to  apply  it  in  dis- 
charge of  his  own  claims. 

In  a  case  where  the  claim  is  for  services  in 
navigating  the  ship  or  for  advances  for  its 
safety,  repairs  or  other  necessary  expenses,  I 
know  of  no  principle  which  would  give  an 
equitable  lien  on  the  freight,  except  as  incident- 
al to  a  lien  on  the  ship,  and  as  part  of  the  pro- 
ceeds or  profits  of  the  ship  by  way  of  accre- 
tion. Hence  I  conclude  that  in  cases  like  the 
present,  if  there  is  no  equitable  lien  on  the 
ship,  there  cannot  be  on  the  freight.  Nearly 
100  years  since  it  was  decided  in  England  that 
the  master  had  no  lien  on  the  ship  for  his 
wages  ;  Kely.,  226  ;  2  Barn.  K.  B  ,  160 ;  and 
such  now  appears  to  be  the  settled  law  both  in 
England  and  this  country.  Tlie  Favorite,**,  Rob. 
Adm.,  232,  and  cases  before  cited.  I  think, 
therefore,  the  judgment  of  the  Supreme  Court 
was  wrong,  so  far  as  it  included  the  wages  of 
the  master.  Again  ;  nearly  half  of  those  wages 
accrued  during  the  outward  voyage,  while  An- 
drews was  the  owner  of  the  brig  ;  and  if  there 
was  a  lien  on  the  freight,  and  not  on  the  ship, 
for  the  payment  thereof ,  that  part  should  have 
been  deducted  from  the  outward  freight  which 
belonged  to  him,  and  not  charged  upon  that 
belonging  to  Shaw.  The  primage  belonged 
wholly  to  the  master,  by  the  agreement  under 
which  he  took  command  of  the  brig. 

The  right  of  lien  or  preference,  both  against 
the  ship  and  freight,  to  indemnify  the  master 
for  advances  and  personal  responsibilities  nec- 
327*]  essarily  *made  or  incurred  by  him  in  a 
foreign  port  for  the  safety  of  the  ship  or  the 
successful  termination  of  the  voyage,  depends 
upon  a  different  principle  from  that  which  is 
applicable  to  his  wages.  The  agreement  for 
wages  is  a  personal  contract  with  the  owner, 
and  there  are  no  substantial  grounds  of  equity 
for  giving  him  a  preference  over  other  credit- 
ors. Any  one  who  is  sufficiently  intelligent 
and  discreet  to  discharge  the  responsible  duties 
of  master  must  be  perfectly  competent  to  pro- 
vide for  his  own  wages  in  the  contract  ;  and 
the  same  reasons  may  be  urged  for  refusing  him 
a  lien  for  his  advances  in  a  home  port,  when  his 
owners  are  present  or  he  can  readily  communi- 
cate with  them.  On  the  other  hand,  the  reasons 
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which  render  it  proper  for  the  master  to  hy- 
pothecate the  ship  and  freight  to  procure  the 
necessary  supplies  occasioned  by  some  unfore- 
seen disaster  in  a  foreign  port,  and  which  by 
the  maritime  law  give  alien  upon  both,  toper- 
sons  who  have  furnished  those  supplies,  or 
whose  property  has  been  taken  for  the  pur- 
pose, in  the  nature  of  a  forced  loan,  seem  to 
be  equally  applicable  to  the  case  of  the  mas- 
ter when  the  requisite  supplies  have  been  fur- 
nished from  his  own  property,  or  on  the  pledge 
of  his  individual  credit.  It  is  said  he  may  in 
such  cases  discharge  himself  from  liability  by 
an  actual  hypothecation,  or  an  express  stipu- 
lation against  personal  responsibility  ;  but  is  it 
consistent  with  sound  policy  to  compel  the 
master  to  resort  to  that  expedient,  and  to  in- 
cumber  the  ship  at  a  high  rate  of  marine  inter- 
est, when  perhaps  the  supplies  could  be  ob- 
tained by  the  application  of  the  private  funds 
of  the  master,  or 'raised  on  loan  at  the  ordinary 
rate  of  interest,  on  his  individual  responsibili- 
ty ?  Besides,  the  requisite  funds  cannot  al- 
ways be  raised  by  hypothecation  of  the  ship  in 
a  foreign  land  ;  but  the  master  would  not  be 
justified  in  breaking  up  a  profitable  voyage 
and  sacrificing  the  property  of  his  owners,  if 
the  necessary  supplies  could  be  procured  by 
the  appropriation  of  his  private  funds  or  the 
pledge  of  his  own  credit.  Where  he  is  thus 
compelled  to  pledge  his  personal  credit,  or  ap- 
ply his  own  funds  to  save  the  ship  and  freight 
by  the  general  principles  of  equity,  as  well  as 
the  spirit  of  the  maritime  law.  he  is  entitled  to 
a  lien  or  preference  to  the  same  extent  that  a 
third  *person  would  have  whose  prop-  [*328 
erty  had  been  applied  for  the  same  purpose 
either  by  a  forced  loan  thereof  or  by  a  volun- 
tary agreement  with  the  master.  To  entitle  .the 
master  to  such  a  lien,  or  preference,  I  admit  he 
must  show  a  state  of  facts  which  would  have 
justified  him  in  pledging  the  owner's  property 
to  a  third  person  ;  hence  the  furnishing  sup- 
plies in  a  home  port  would  not  entitle  him  to 
a  lien.  Such  I  presume  was  the  case  in  Clay 
v.  Snelgrove,  Carth.,  518,  and  the  Anonymous 
case  mentioned  by  Fortescue,  230,  where  pro- 
hibitions were  granted. 

Although  the  recent  decisions  in  England 
are  against  the  master's  lien,  even  for  supplies 
necessarily  furnished  abroad,  the  Nisi  Prius 
opinion  of  Ld.  Kenyon  in  1801,  White  v.  Bar- 
ing, 4  Esp.,  22,  and  the  doubts  of  Ld.  Eldon 
in  the  case  of  Hussey  v.  Christie,  in  1807,  13 
Ves.,  594,  show  that  the  law  was  not  thus  set- 
tled in  that  country  previous  to  the  American 
Revolution.  Indeed,  the  English  judges  who 
certified  their  opinion  to  the  Lord  Chancellor 
in  the  last  mentioned  case,  seem  to  take  it  for 
granted  there  can  be  no  lien  upon  the  ship  un- 
less there  is  an  actual  hypothecation  by  the 
master  ;  but  such  is  certainly  not  the  law  of 
the  Admiralty  Courts  as  at  present  understood. 
There  is  a  very  early  case  in  the  English  re- 
ports, which  I  think  in  principle  is  hostile  to 
these  later  decisions  there  ;  and  shows  that  in 
one  case,  at  least,  the  master  in  a  foreign 
country  or  on  the  high  seas  might  acquire  a 
lien  on  the  ship  in  his  own  favor  and  by  his 
own  act.  I  allude  to  the  case  of  Wilson  v. 
Bird,  in  1694,  1  Ld.  Raym.,  22.  In  that  case, 
the  ship  was  taken  by  a  French  privateer  and 
was  ransomed  by  the  master  for  £300.  To  se- 
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cure  the  payment  of  the  ransom  the  master  did 
not,  indeed,  pledge  his  personal  security,  but 
he  pledged  his  person,  and  was  detained  in 
France  for  the  payment.  Being  unable  to  re- 
cover the  money  to  redeem  his  person,  by  a 
suit  against  the  owner  of  the  ship,  he  filed  a 
libel  against  the  ship  itself,  on  the  ground  of 
his  implied  lien  thereon  for  his  indemnity  and 
sentence  was  given  in  his  favor.  On  a  motion 
in  the  K.  B.  for  a  prohibition  it  was  refused, 
on  the  ground  that  the  master  had  a  claim 
upon  the  ship  for  his  redemption,  although  it 
was  by  his  own  contract.  See,  also,  Molloy, 
329*]  bk.  1  ch.  4,  sec.  6,  and  * Lopez  v.  Win- 
ter, in  chancery,  Moll.,  283.  If  the  master 
can  acquire  a  valid  lien  on  the  ship  or  freight, 
by  the  pledge  of  his  person  for  their  preserva- 
tion, I  see  no  reason  why  he  should  not  have 
a  similar  lien  where  he  pledges  his  personal 
credit  or  uses  his  own  property  for  the  same 
purpose  in  a  like  case  of  necessity.  I,  there- 
fore, concur  in  the  opinion  expressed  by  Judge 
Peters  and  Mr.  Justice  Story  in  the  cases  be- 
fore referred  to,  that  the  master  has  a  prefer- 
ence or  equitable  claim  on  the  ship  and  freight 
for  his  necessary  disbursements  in  a  foreign 
port,  and  to  indemnify  him  against  responsi- 
bilities there  incurred. 

Whether, under  the  particular  circumstances 
of  this  case,  the  Admiralty  Court  had  any  ju- 
risdiction to  make  a  decree  in  relation  to  the 
freight,  it  is  not  necessary  now  to  determine. 
The  freight  moneys  were  never  actually  at- 
tached or  under  the  control  of  the  court.  Nei- 
ther Depau  or  Van  Bokkelin  were  parties  to 
the  suit ;  and  as  to  the  freight,  it  was  only  a 
proceeding  in  personam  between  the  parties 
thereto.  The  right  of  the  master,  as  against 
Van  Bokkelin,  had  become  vested  before  the 
filing  of  that  libel.  As  the  latter  was  not  a  par- 
ty, and  would  not  have  been  bound  by  the  de- 
cision if  the  sentence  of  the  court  had  been  in 
favor  of  the  master's  right,  he  cannot  urge  as 
an  estoppel  that  the  latter  should  have  insisted 
upon  his  lien  before  that  court.  It  is  a  rule  of 
evidence  that  no  person  can  have  the  benefit  of 
a  verdict,  or  of  the  proceedings  in  a  suit,  who 
would  not  have  been  prejudiced  thereby  if  the 
decision  had  been  the  other  way.  1  Munf., 
394;  1  Hen.  &  Munf.,  165. 

If  this  court  should  agree  with  me  in  the 
opinion  above  expressed,  the  judgment  of  the 
Supreme  Court  must  be  reversed  for  the  allow- 
ance of  the  wages  of  the  master,  although  for 
the  residue  it  be  correct ;  and  if  the  damages 
are  so  blended  that  they  cannot  be  severed,  a 
venire denovo  must  be  awarded. 

By  Mr.  Senator  Allen.  The  counsel  for  the 
plaintiff  in  error  has  presented  us  with  eleven 
points  on  which  he  relies  to  show  error  in  the 
decision  of  the  court  below  ;  the  substance  of 
which  are,  first,  that  the  defendant  proceeded 
33O*]  in  *defiance  of  the  owner  of  the  brig 
to  New  Orleans  and,  therefore,  that  he  was 
not  entitled  either  to  his  wages  or  disburse- 
ments. 

It  appears  by  the  case,  however,  that  Inger- 
soll  was  appointed  to  the  command  of  the  ves- 
sel by  Barker  and  Hopkins,  the  agents  of  Rob- 
ert Elwell,  of  Boston,  the  then  owner  of  the 
brig.  The  sale  of  the  vessel  to  Driggs,  although 
unauthorized  and  fraudulent,  could  not  have 
been  known  to  be  such  by  Ingersoll ;  at  least, 
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there  is  no  proof  that  he  had  such  knowledge, 
or  that  he  knew  of  the  revocation  of  the  power 
from  Elwell  to  Barker  and  Hopkins.  The  brig 
sailed  from  N.  Y.  in  June,  1822,  and  the  sale 
of  the  vessel  to  Shaw  was  July  22  thereafter, 
about  the  time  of  her  arrival  at  New  Orleans  ; 
the  vessel  left  N.  Orleans  Aug.  8,  only  seven- 
teen days  after  the  sale  to  Shaw.  Under  these 
circumstances,  it  is  hardly  probable  that  the 
captain  knew  of  any  fraud  having  been  com- 
mitted in  the  sale  of  the  vessel ;  and  I  am  at  a 
loss  to  perceive,  therefore,  upon  what  evidence 
it  is  said  that  he  proceeded  on  the  voyage  in 
defiance  of  the  true  owner,  when  no  proof 
whatever  was  produced  on  the  trial  of  the 
cause  that  Shaw  made  any  attempt  to  commu- 
nicate information  to  the  captain  that  he  was 
the  owner  of  the  vessel ;  and  when,  if  he  had 
attempted  it,  the  time  between  the  date  of  his 
purchase  and  the  departure  of  the  vessel  from 
New  Orleans  was  scarcely  sufficient  to  admit 
of  its  reaching  the  captain  before  he  left  there. 

Second.  It  is  objected  that  the  proceedings 
in  the  Court  of  Admirality  devested  the  cap- 
tain of  every  possible  right  to  the  freight 
money.  These  proceedings,  as  I  apprehend, 
had  nothing  to  do  with  the  claims  of  the  cap- 
tain for  the  disbursements  he  made  for  the  ves- 
sel, but  were  instituted  for  the  purpose  of  as- 
certaining who  was  the  rightful  owner  ;  and 
the  court  having  decreed  to  Shaw  the  pos- 
session of  the  vessel,  as  legal  owner,  he  became 
liable  to  all  the  responsibilities  incident  to  that 
character. 

Third.  It  is  objected  that  there  is  no  rule  of 
law  which  gives  the  master  a  lien  on  the  ship- 
per's goods  until  the  freight  is  paid  ;  and  that 
the  doctrine  established  by  the  court  below  is 
unsupported  by  any  American  cases.  The  re- 
sponsible *character  which  the  master  [*33 1 
of  a  ship  assumes,  while  acting  in  that  capac- 
ity, seems  to  make  it  necessary  that  he  should 
possess  all  the  legal  and  equitable  powers 
awarded  him  by  our  courts.  He  is  intrust- 
ed with  the  care  and  management  of  the  ship, 
and  is  the  confidential  servant  or  agent  of  the 
owners,  who  are  bound  by  every  lawful  con- 
tract he  may  make  relative  to  the  usual  em- 
ployment of  the  vessel.  He  is  personally  liable 
for  the  necessary  repairs  and  outfits  of  the  ship 
while  in  a  foreign  port ;  and  unless  by  express 
terms  he  confines  the  credit  to  his  owners,  he 
is  also  bound  for  those  he  may  order  in  the 
port  where  the  owner  resides.  He  is  liable  for 
damage  sustained  by  a  breach  of  positive  orders 
from  his  owners,  and  for  the  value  of  goods 
embezzled  or  lost  during  the  voyage. 

The  liability  of  the  master,  and  the  often  ab 
solute  necessity  of  his  obtaining  supplies  for 
the  use  of  the  ship,  in  order  that  she  may  pros- 
ecute her  voyage  in  safety,  is  the  reason,  as  I  ap- 
prehend, why  the  law  has  given  him  the  right 
to  detain  the  freight  money  for  the  purpose  of 
paying  any  expense  he  may  incur  for  the  ben- 
efit of  his  owner,  and  also  to  bind  the  ship,  the 
goods  on  board  of  her  (under  certain  circum- 
stances) as  well  as  his  owners,  for  these  ex- 
penses. 

If  I  have  not  entirely  misunderstood  the  lan- 
guage of  the  cases  I  have  examined,  the  pre- 
ceding is  the  substance  of  the  decisions  of  the 
courts  in  this  country,  as  well  as  in  Great 
Britain. 
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In  the  case  of  Lewis  v.  Hancock,  11  Mass., 
72,  it  was  held  that  the  master  of  a  vessel  in 
which  goods  are  carried  on  freight  is,  by  the 
terms  of  the  contract,  entitled  to  demand  and 
receive  the  freight  money  or  price  at  which 
the  goods  are  to  be  carried  and  delivered;  and 
he  may  retain  the  goods  until  the  freight  is  paid ; 
and  when  it  is  paid,  he  has  the  same  right  in  the 
money  that  a  factor  or  consignee  has  in  the 
goods  of  the  principal  or  consignor  for  whom 
money  has  been  advanced,  or  any  liabilities 
have  been  incurred,  in  consequence  of  the  em- 
ployment or  consignment. 

In  the  case  of  Milward  v.  Hallet,  2  Cai.,  80, 
Judge  Thompson  said  :  "There  is  no  doubt  but 
the  master  of  a  vessel  may  make  his  owners 
personally  responsible  for  necessary  expendi- 
332*]  tures  *relating  to  the  usual  employ- 
ment of  the  vessel.  The  master  is  held  up  to 
the  world  as  the  agent  of  the  owner,  and  his 
character  and  situation  furnish  presumptive 
evidence  of  authority  from  the  owners  to  act 
for  them  in  such  cases."  See,  also,  White  v. 
Baring,  4  Esp. ,  22  ;  Hanson  v.  Myer,  6  East, 
622  ;  and  Roccus,  n.  23,  p.  31. 

The  cases  to  which  I  have  referred,  I  think, 
establish  the  following  conclusions :  that  the 
master  of  a  vessel  has  a  lien  on  the  freight  for 
any  disbursements  he  may  have  made  on  ac- 
count of  the  vessel,  and  may  retain  the  money 
until  his  expenditures  for  that  object  are  paid; 
and  he  may  also  keep  possession  of  the  goods 
until  the  amount  of  freight  has  been  received 
by  him  ;  and  although  he  may  have  delivered 
a  part  of  the  goods  to  the  consignee,  he  may 
retain  the  remainder  until  the  whole  of  the 
freight  money  has  been  paid  to  him  ;  and  if 
the  consignees  of  the  cargo,  after  notice  of  the 
master's  claim,  shall  pay  the  freight  to  the 
owner,  they  will  be  liable  to  refund  so  much 
as  will  satisfy  his  claim. 

In  the  case  under  consideration,  the  defend- 
ant in  error,  as  master  of  the  brig  William 
Henry,  incurs  responsibilities  for  the  repairs 
and  other  necessary  expenses  of  the  vessel  at 
New  Orleans  ;  he  receives  a  cargo  of  tobacco 
on  freight  for  N.  Y.,  and  on  his  arrival  at  that 
port,  he  finds  a  claim  set  up  by  Shaw  to  the 
vessel  and  her  earnings.  The  defendant,  hav- 
ing been  denied  the  payment  of  his  disburse- 
ments and  expenses  on  account  of  the  vessel, 
by  the  claimant  Shaw,  he  delivers  three  fourths 
of  the  tobacco  to  the  consignee,  and  retains  the 
remainder  as  security  for  the  freight  and  pri- 
mage of  the  whole.  In  all  this,  he  has  acted  in 
accordance  with  the  settled  law,  as  it  has  ap- 
peared to  me  from  the  cases  I  have  cited;  and 
I  am  of  opinion,  therefore,  that  the  judgment 
of  the  court  below  ought  to  be  affirmed,  so  far 
as  it  decrees  to  the  master  the  payment  of  his 
expenses  and  disbursements. 

By  Mr.  Senatoi-  Sherman.  The  right  of 
the  defendant  in  error  to  recover  in  the  court 
below  has  been  questioned  on  various  grounds 
taken  by  counsel ;  but  the  important  question 
is,  was  the  captain  of  the  brig  William  Henry 
333*]  justifiable  *in  detaining  the  50  hogs- 
heads of  tobacco,  a  part  of  her  cargo,  for  his 
own  indemnity  ?  and  this  must  depend  on  the 
question  whether  he  has  a  lien  upon  the  freight 
as  against  the  owner  for  necessary  repairs  and 
supplies  procured  for  the  vessel  in  a  foreign 
port,  upon  his  personal  liability. 
WEND.  4. 


A  question  was  raised  as  to  the  effect  of  the 
libel  filed  in  the  District  Court  of  the  U.  8. 
The  object  of  this  libel  was  to  settle  the  title  to 
the  vessel,  and  to  recover  possession  of  her  by 
Shaw,  to  whom  she  had  been  sold  in  the  ab- 
sence of  the  captain  ;  and  as  he  was  a  party  to 
that  libel  suit,  it  was  contended  he  is  barred 
from  recovering  here.  The  only  question  set- 
tled by  that  court  was  the  ownership  of  the 
vessel.  The  question  of  lien  on  the  freight  did 
not  come  before  that  court  nor  enter  into  its 
decision ;  nor  was  Depau  a  party  to  that  libel, 
from  whom  the  freight  was  due  as  consignee. 

Another  point  made  in  this  case  was,  that 
Ingersoll,  the  captain,  was  a  trespasser  in  pro- 
ceeding to  New  Orleans  with  the  vessel  and, 
acting  in  his  own  wrong,  was  not  entitled  to 
the  claim  he  has  set  up  in  this  case.  This 
point  is  not,  I  think,  sustained  by  the  facts  of 
the  case.  He  was  regularly  employed  by  the 
former  owners  or  their  agents,  and  took  pos- 
session July  3,  1822,  before  the  date  of  Shaw's 
bill  of  sale  ;  and  Shaw,  instead  of  rescinding 
his  command  afterwards,  acquiesced  in  the 
voyage,  and  stated  in  the  libel  which  he  filed 
that  Ingersoll  took  command  of  the  vessel  by 
virtue  of  the  agreement  with  the  former  owner, 
and  was,  at  the  time  of  the  conveyance  to  him, 
and  continued  to  be,  the  commander  thereof. 

It  further  appears  that  Shaw  received  the 
earnings  of  the  vessel  after  her  arrival  at  N. 
Y. ,  and  that  the  conduct  of  the  captain  was 
that  of  a  judicious,  prudent  and  careful  master. 

The  main  question,  then,  is,  has  a  captain  of 
a  vessel  a  lien  on  the  freight  for  necessary  dis- 
bursements and  liabilities  entered  into  in  a 
foreign  port  on  account  of  such  vessel? 

The  captain  is  always  the  agent  of  the  own- 
er of  the  ship,  but  not  of  the  cargo,  unless  spe- 
cially so  created,  or  unless  from  necessity  he 
is  obliged  to  act  in  the  capacity  of  captain  and 
*supercargo.  The  freight  or  earnings  [*334 
of  the  vessel  belongs  to  the  owner,  and  he  or 
the  captain  as  his  agent  has  a  lien  upon  and  a 
right  to  detain  the  goods  shipped  until  the 
freight  money  is  paid. 

The  captain's  claim  for  his  own  wages  is 
founded  upon  his  contract  with  the  owner; 
and  being  a  personal  claim,  he  has  no  lien  upon 
the  ship  in.  case  they  are  not  paid  ;  but  his 
claim  against  the  owner  for  necessary  disburse- 
ments and  repairs  for  the  ship  abroad  is  not 
founded  on  contract,  but  arises  from  necessity 
and  rests  upon  a  different  principle.  It  is  set- 
tled law,  and  has  never  been  disputed,  that  a 
person  furnishing  repairs  or  necessaries  for  a 
ship  in  a  foreign  port  has  a  threefold  claim 
— a  right  of  action  against  the  captain,  against 
the  owner,  and  a  lien  upon  the  ship  and  cargo; 
and  that  the  captain,  in  order  to  pay  for  such 
necessary  repairs  and  charges,  may  hypothe- 
cate the  vessel,  cargo  and  freight,  by  bottomry 
or  respondentia  bond;  that  such  a  bond  is  a 
lien  upon  the  ship  and  cargo  and  follows  her 
borne,  and  has  a  right  to  be  paid  before  any 
other  claim  except  seamen's  wages.  If  the 
captain  has  this  power,  what  reason  is  there 
why  he  should  not  have  the  same  lien  in  case 
be  pays  for  the  repairs  with  his  own  money.or 
becomes  personally  liable  for  them  ?  Does  he 
not  stand  in  the  same  light  as  the  person  ad- 
vancing money  on  bottomry? 

It  is  a  principle  of  law,  if  one  man  holds  a 
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lien  on  property,  and  another  acting  as  the 
agent  of  the  owner  of  the  property  discharges 
the  claim,  he  becomes  entitled  to  all  the  rights 
of  the  lien  holder.  But  it  has  been  said  that 
the  principle  of  giving  the  captain  a  lien  under 
the  circumstances  of  this  case  would  be  em- 
barrassing to  commerce  and  the  interest  of 
merchants  and  ship-owners.  I  apprehend  no 
such  consequences  would  follow.  What  would 
be  the  difference  to  the  ship-owner  or  con- 
signee, or  anyone  else  interested  in  the  vessel 
or  cargo,  whether  the  lien  is  held  by  the  cap- 
tain or  the  holder  of  a  bottomry  bond?  If  there 
is  any  difference,  I  apprehend  it  is  in  favor  of 
the  latter  holding  the  lien;  for  a  person  ad- 
vancing on  bottomry  may  charge  any  rate  of 
interest  agreed  upon  without  violating  the 
usury  law;  whereas  the  captain  would  be  con- 
335*]  fined  to  the  legal  rate  of  interest.  *Be- 
sides,  it  may  happen  in  a  foreign  port  that  no 
one  can  be  found  willing  to  advance  for  or  on 
account  of  the  ship,  and~she  be  thus  prevented 
from  pursuing  her  voyage. 

How  does  this  case  stand  on  the  score  of  au- 
thorities? 

In  England  there  appears  to  have  been  some 
clashing  opinions  on  the  question,  whether  a 
captain  of  a  vessel  has  a  lien  under  circum- 
stances similar  to  this  case. 

In  4  Esp.,  22,  Ld.  Kenyon,  at  Nisi  Prius, 
decided  that  a  captain  who  had  made  neces- 
sary advances  for  the  ship  in  a  foreign  port 
and  entered  into  liabilities,  had  a  lien  on  the 
freight  for  his  own  indemnity.  This  was  a 
question  between  the  captain  and  the  owner, 
or  his  assignees,  to  whom  the  consignee  of  the 
goods  had  paid  the  freight  money. 

In  3  Rob.  Adm.,  240,  Sir  W.  Scott  says  that 
a  captain  of  a  vessel  in  a  foreign  port,  in  order 
to  make  necessary  repairs  to  enable  him  to  pro- 
ceed on  the  voyage,  may  bottomry  ship,  cargo 
and  freight  by  a  bond,  to  be  paid  in  24  hours 
after  her  return  home;  or  he  may,  if  it  becomes 
necessary,  sell  any  part  of  her  cargo  for  that 
purpose. 

Hussey  v.  Christie,  13  Ves. ,  Jr.,  594,  was  a 
case  in  equity  where  the  captain  claimed  a 
lien  on  the  freight  against  the  owner  or  his  as- 
signee, being  an  application  by  the  owner  for 
an  injunction  to  restrain  the  consignee  from 
paying  over  the  freight  to  the  captain,  who 
claimed  on  the  ground  of  having  made  dis- 
bursements for  the  ship  abroad.  The  injunc- 
tion was  refused,  the  Lord  Chancellor  deciding 
that  he  had  a  lien  on  ship  and  cargo  in  such 
cases;  and  he  observed,  in  delivering  his  opin- 
ion, that  it  may  be  very  beneficial  for  owners 
that  the  master  should  be  able  to  procure  the 
repairs  by  his  own  means;  for  in  some  foreign 
ports  he  may  not  be  able  to  find  a  person  wil- 
ling to  advance  on  the  credit  of  the  ship  ;  and 
because  the  captain  cannot  hypothecate  to  him- 
self for  advances,  he  shall  for  that  reason  have 
a  lien  when  he  does  advance.  This  case  was 
decided  in  1807,  and  was  sent  down  by  the 
Lord  Chancellor  to  the  judges  of  the  K.  B.  for 
their  opinion.  That  opinion  is  reported  in  9 
East,  426.  The  judges  decided  that  they  knew 
of  no  case  at  common  law  giving  the  captain 
such  lien,  and  Ld.  Eldonsays:  "I  disclaim  the 
right  now  to  originate  one." 
336*1  *The  case  of  Atkinson  v.  Col&ncorth, 
5  Dowl.  &  R.,  552,  was  decided  upon  the  au- 
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thority  of  the  case  above  referred  to,  and  is 
the  case  on  which  the  counsel  for  the  plaintiff 
in  error  principally  depended.  In  3  Ves.  &B., 
in  1814,  seven  years  afterwards,  is  another 
case  in  equity  of  a  lien  claimed  by  the  captain 
on  the  freight  for  repairs  abroad"  The  Lord 
Chancellor  again  sanctioned  the  doctrine,  and 
observed:  "  In  such  cases  of  repairs  of  ships 
the  authorities  seem  to  establish  the  lien." 
Hence  it  appears  that  the  K.  B.  and  the  Court 
of  Equity  in  England  are  at  variance  in  opinion 
on  this  subject. 

The  American  authorities  generally  go  to  es- 
tablish the  lien  in  favor  of  the  captain. 

The  captain  paid  the  export  duties  abroad 
which  were  necessary  to  enable  the  ship  to 
proceed  on  her  voyage — decided,  that  he  had 
a  lien  on  the  freight  for  the  same.  2  Cai.,  81. 

The  U.  S.  District  Court  decided  that  mon- 
ey paid  abroad  by  the  captain  for  mariners' 
wages  and  necessaries  furnished  the  vessel  are 
liens  on  the  ship,  and  directed  the  same  to  be 
paidoutof  remnants  and  surplus.  1  Pet.Adm., 
223. 

Judge  Story  decided  that  the  master  of  a  ship 
has  a  lien  on  the  freight  for  all  advances  made 
abroad  for  ships'  use,  and  may  intercept  it  to 
reimburse  himself.  3  Mas..  255.  He  observes, 
alluding  to  the  case  in  9  East,  426:  "  It  has 
been  said  that  the  common  law  affords  no  such 
lien  in  England;  but  their  courts  of  equity 
seem  determined  to  uphold  it.  Our  courts  have 
on  several  occasions  adopted  and  enforced  it." 

In  11  Mass.,  72,  the  same  principle  is  sanc- 
tioned. The  captain's  right  to  retain  may  be 
enforced  against  the  owner  himself. 

It  does  not  appear  from  the  authorities  re- 
ferred to  on  either  side  that  there  was  any  set- 
tled common  law  in  England  on  this  question 
prior  to  the  Revolution.  It  was  res  Integra  be- 
fore that  period.  It  is  important  that  this  prin- 
ciple in  our  State  should  be  established  settled 
law,  for  the  information  *of  that  por-  [*337 
tion  of  the  community  more  immediately  in- 
terested. 

I  cannot  reconcile  the  principle  of  the  En- 
glish decision  in  9  East  to  my  ideas  of  justice; 
that  a  captain  of  a  ship,  after  encountering  the 
perils  of  the  sea  and  expending  his  money  and 
incurring  liabilities  to  repair  the  ship  of  his 
owner  to  enable  him  to  complete  the  voyage 
and  bring  home  her  earnings,  and  on  his  return 
finds  his  owner  a  bankrupt  and  his  effects  made 
over  to  assignees,  shall  not  only  lose  his  wages, 
but  the  money  he  has  expended,  appears  to 
me  unjust.  This,  to  be  sure,  is  a  strong  case; 
but  a  ship-master  is  differently  situated  from  a 
person  employed  on  land,  who  can  watch  and 
look  after  his  interest.  Changes  in  the  com- 
mercial community  are  frequent  and  sudden. 
In  the  present  case  the  captain  on  his  return 
home  found  that  the  ship  had  been  sold  to  a 
stranger,  residing  in  another  State,  and  the  con- 
signee of  the  cargo  notified  not  to  pay  him  any 
portion  of  the  freight  money.  These  are  strong 
circumstances  showing,  to  my  mind,  the  pro- 
priety of  a  lien  on  the  ship's  earnings. 

lam,  therefore, of  opinion  that  the  judgement 
of  the  Supreme  Court  is  right  as  far  forth  as  it 
supports  the  master's  claim  for  responsibilities 
assumed  by  him  ;  but  that  the  court  erred  in 
allowing  the  plaintiff  below  to  recover  for  his 
wages. 

WEND.  5. 
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By  Mr.  Senator  Todd.  Under  the  facts  in 
this  case,  the  plaintiff  in  the  court  below  con- 
tended that  as  master  he  had  a  general  lien  on 
the  goods  as  well  as  on  the  freight  for  his 
wages  and  the  amount  of  moneys  expended 
on  the  brig  for  repairs  and  other  necessary 
charges.  Two  questions  arise  out  of  this  claim : 
1.  Whether  he  has  any  lien  as  against  the  own- 
er of  the  brig  for  wages.  2.  Whether  he  has  a 
lien  for  repairs  and  moneys  expended  on  the 
brig  to  indemnify  himself  for  his  individual 
liability. 

The  first  branch  of  the  inquiry  has  often  been 
a  subject  of  judicial  determination,  and  many 
cases  are  to  be  found  which  bear  strongly  upon 
it,  and  it  usually  is  determined  from  the  rela- 
tion which  exists  between  the  owner  and  mas- 
ter. The  master  is  the  agent  of  the  owner,  is 
in  his  employment,  and  whatever  he  does  must 
338*]  be  for  the  benefit  of  his  employer.  *The 
agent  cannot  upon  any  principle  interpose  and 
prevent  the  owner  from  receiving  the  freight 
which  his  vessel  has  earned.  It  is  true  the  char- 
terer may  pay  the  freight  to  the  master,  and 
this  will  discharge  him  from  liability  to  the 
owner.  This,  however,  must  be  understood  as 
applicable  to  the  case  where  the  owner  is  mere- 
ly passive  and  does  not  interpose  and  claim  the 
payment  to  be  made  directly  to  him.  Wherever 
such  a  claim  is  interposed,  the  freight  must  be 
paid  to  him  to  whom  it  is  due,  and  a  payment 
to  the  master  would  be  no  discharge.  The 
master's  lien  for  wages  can  only  attach  upon 
the  freight  when  he  has  received  it;  he  then 
can  retain  it  as  against  the  owner,  and  not  be- 
fore. A  different  rule  would  present  the  case 
of  a  discharged  master  interposing  his  claim 
and  preventing  the  freighter  from  paying 
freight  to  the  owner,  and  indeed  enable  him  to 
maintain  his  action  of  trover  for  the  goods,  if 
his  claim  was  not  settled.  It  cannot  be  neces- 
sary for  the  security  of  the  master,  and  com- 
mercial policy  would  not  sanction  such  a  rule; 
his  contract  with  the  owner  is  upon  his  per- 
sonal liability,  and  he  gains  no  lien  until  he 
actually  receives  freight,  and  upon  that  it  at- 
taches. The  following  cases  support  the  rule 
which  I  have  stated:  Wilkins  v.  Carmichael, 
Doug.,  105.  Ld.  Mansfield,  in  delivering  the 
opinion  of  the  court,  says:  "As  to  wages, there 
was  no  particular  contract  that  the  ship  should 
be  a  pledge;  there  is  no  usage  in  trade  to  that 
purport,  nor  any  implication  from  the  nature 
of  the  dealing.  On  the  contrary,  the  law  has 
always  considered  the  captain  as  contracting 
personally  with  the  owner."  Smith  v.  Plummer, 
1  Barn.  &  Aid.,  575;  Hussey  v.  Christie,  9  East, 
426;  Abb.,  Ship.,  by  Story,  142;  Atkinson  v. 
Cotesworth,  5  Dowl.  &  R.,  552. 

The  other  branch  of  inquiry  is,  how  far  can 
the  master  retain  to  satisfy  his  claim  for  mon- 
eys expended  on  the  ship,  or  has  he  a  lien  on 
the  goods  for  such  repairs  as  are  necessary.and 
moneys  paid  for  the  use  of  the  ship,  and  which 
he  has  either  paid  out  of  his  own  money  or  be- 
come personally  liable  to  pay.  The  master  has 
the  power  of  hypothecating  both  vessel  and 
cargo  for  debts  accrued  on  the  ship's  account. 
Upon  general  principles,  I  can  see  no  difference 
between  the  master  having  a  lien  for  moneys 
339*]  expended,  and  giving  that  *lien  to  an- 
•other  who  expends  his  money  for  the  same  pur- 
pose. It  can  make  no  difference  with  the  own- 
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er  to  whom  he  is  indebted  for  the  repairs, 
whether  to  a  foreign  capitalist  or  to  the  cap- 
tain. As  a  matter  of  convenience  to  the  owner, 
his  interest  would  be  promoted  by  permitting 
the  captain  to  have  the  lien,  affording  a  much 
more  convenient  opportunity  of  paying  off  the 
incumbrance  to  him  than  to" a  foreigner.  The 
lien  of  the  foreigner  ceases  when  he  permits 
the  vessel  to  go  out  of  his  possession;  so  would 
that  of  the  captain;  but  so  long  as  he  retains 
possession  of  the  vessel  or  cargo,  so  long  his 
lien  will  remain.  In  this  case  the  defendant  in 
error  did  retain  possession  of  the  goods  on  the 
ground  of  enforcing  his  claim  for  moneys  ex- 
pended on  the  vessel  and  for  her  use.  I  think 
he  had  a  right  so  to  retain  possession,  and  that 
he  can  maintain  this  action  against  the  person 
with  whom  the  goods  were  deposited  for  the 
amount  of  such  claim,  he  having  delivered 
them  to  the  owner,  but  that  he  could  not  so  re- 
tain for  wages;  and  to  the  extent  of  the  wages 
allowed,  the  judgment  should  be  reversed  and 
affirmed  for  the  residue. 

There  are  some  strong  reasons  against  the 
conclusion  to  which  I  have  come.  It  is  said, 
and  with  truth,  that  much  inconvenience  would 
arise  to  the  owner  if  he  could  not  remove  the 
master,  let  his  conduct  be  ever  so  improper 
(and,  indeed,  owing  to  the  conduct  of  the  mas- 
ter, the  expenses  may  have  become  necessary), 
still  it  is  better  to  leave  that  matter  to  be  ad- 
justed in  some  appropriate  tribunal,  than  to 
displace  the  captain  from  the  vessel,  in  the  re- 
pairs of  which  he  may  have  expended  large 
sums  of  money,  and  become  more  interested  in 
her  preservation  than  even  the  owner. 

There  is  another  strong  objection  to  this  ac- 
tion, arising  from  the  liability  of  the  owner  to 
the  person  making  the  repairs:  for  the  person 
making  the  repairs  has  a  triple  remedy  against 
the  vessel,  against  the  captain,  and  against  the 
owner;  and  if  the  captain  recovers  against  the 
owner,  and  misapplies  the  proceeds  of  such  re- 
covery, the  claim  of  the  person  making  the  ad- 
vances still  remains  against  the  owner;  he  is 
thus  liable  to  be  prosecuted  in  two  suits;  and 
it  is  questionable  how  far  one  suit  would  be  a 
bar  to  the  other.  This  is  the  general  rule,  but 
where  the  credit  is  given  to  the  owner,  the  cap- 
tain *is  not  liable,  Farmer  v.  Davies,  1  [*34O 
T.  R.,  108:  and  it  would  seem  that  the  same 
reasons  should  operate  to  exonerate  the  owner, 
where  the  credit  was  given  to  the  captain.  In 
this  case  the  disbursements  were  made  by  Will- 
iam Kennon  &  Co.  on  the  responsibility  of  the 
captain,  and  his  note  was  taken  when  the  ac- 
count was  liquidated.  It  certainly  could  not 
have  been  that  these  disbursements  were  made 
on  the  responsibility  of  Shaw,  the  true  owner; 
because  he  did  not  become  the  owner  until  July 
22,  1822,  and  it  could  not  have  been  known  to 
Kennon  &  Co.  that  he  was  owner,  and  espe- 
cially as  the  brig  was  consigned  June  8,  on  be- 
half of  Driggs,  the  pretended  owner.  Their 
acceptance  of  Ingersoll's  note  and  parting  with 
the  lien  they  had  on  the  brig  would,  undoubt- 
edly, discharge  the  brig  from  their  lien;  and 
under  the  circumstances  in  this  case,  I  think 
also  that  Shaw  would  not  be  liable  to  Kennon 
&  Co.  for  the  amount  of  their  disbursements. 

The  current  of  recent  authorities  is  that  the 
captain  has  a  lien  on  the  goods  for  the  disburse- 
ments made  for  the  vessel;  White  v.  Baring,  4 
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Esp.  N.  P., 22,  is  a  strong  case  to  this  point;  it 
is  true  it  is  only  a  Nisi  Prius  case,  and  is  enti- 
tled to  no  more  respect  than  is  usually  accorded 
to  such  decisions.  Ld.  Kenyon,  in  that  case, 
says  that  the  captain  having  made  himself  lia- 
ble for  articles  furnished  to  the  ship,  acquired 
a  lien  on  the  goods  and  freight,  and  that  such 
lien  was  co-extensive  with  the  liability  to  the 
ship's  creditors.  The  following  American  cases 
proceed  upon  the  same  ground;  Lane  v.  Pen- 
niman,  4  Mass.,  92;  Lewis  v.  Hancock,  11  Id., 
72;  Cowing  v.  Snow,  11  Id.,  415;  Milward  v. 
Hallet,  2  Cai.,  77. 

The  verdict  in  this  case  embracing  the  wages 
as  well  as  the  primage  and  responsibilities,  and 
judgment  having  been  rendered  for  the  whole 
amount,  it  must  be  reversed. 

On  the  question  being  put,  it  appeared  that 
the  members  of  the  court  were  unanimously  of 
opinion  that  the  judgment  of  the  Supreme 
Court  was  erroneous  in  allowing  the  master  to 
recover  for  his  wages,  but  that  for  the  residue 
the  judgment  was  right, 

34 1*]  *  Whereupon  a  question  arose  whether 
the  judgment  of  tlie  Supreme  Court  could  be  af- 
firmed in  part  and  reversed  in  part,  and  at  a 
subsequent  day. 

The  Chancellor  stated  the  rule  to  be,  that 
when  distinct  judgments  are  given  by  the  court 
below,  as  for  instance  a  judgment  for  damages 
and  a  judgment  for  costs,  one  may  be  reversed 
and  the  other  affirmed;  but  when  the  judgment 
is  entire,  there  must  be  a  total  affirmance  or  re- 
versal. 8  Johns.,  Ill,  558;  12  Id.,  340,  434;  13 
Id.,  460;  14/d,417.  In  the  special  verdict 
in  this  case,  the  jury  had  stated  the  several 
amounts  of  the  several  items,  but  yet  if  the  Su- 
preme Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  they  assessed 
his  damages  at  a  gross  sum,  and  for  that  sum 
the  court  had  given  judgment.  The  judgment 
therefore  as  to  the  damages  was  entire,  and 
there  must  be  a  total  reversal,  with  directions 
to  the  Supreme  Court  to  award  a  venire  de  now, 
so  that  the  jury  on  the  second  trial  might  be 
instructed  not  to  allow  for  the  master's  wages 
in  the  verdict  that  they  should  pronounce. 

It  was,  thereupon,  allowed  that  the  judgment 
of  t7ie  Supreme  Court  must  be  reversed  in  toto 
with  costs;  whereupon  a  decree  was  entered  to 
that  effect,  and  by  consent  of  parties  the  fol- 
lowing addition  was  made  thereto:  that  a  ve- 
nire denovo be  awarded  by  the  Supreme  Court, 
unless  the  defendant  in  error  remit  $140  (the 
amount  of  the  master's  wages)  and  the  interest 
of  that  sum  from  the  time  of  the  termination 
of  the  voyage  down  to  the  time  of  rendering 
the  verdict;  and  if  the  defendant  do  so,  then 
that  the  Supreme  Court  give  judgment  for  the 
balance  of  the  damages  included  in  the  verdict, 
with  costs  in  the  Supreme  Court. 

Cited  in-9  Wend.,  673 ;  3  Paigre,  332 ;  3  Keyes,  650 ; 
4  Trans.  App..  455 ;  2  Abb.  App.  Dec.,  444 :  48  Barb., 
271 :  18  How.  Pr.,  278 ;  26  How.  Pr.,  198  ;  37  How.  Pr., 
464 ;  17  Abb.  Pr.,  75 ;  4  Rob.,  595 ;  1  Daly,  82 ;  19  WIs., 
420. 


342*]      *BRIDGE  v.  JOHNSON. 

Action  on  Promissory  Note — Set-off— Practice  in 
Court  of  Errors —  Where  Members  are  Equally 
Divided,  Judgment  of  Court  Below  is  Affirmed. 

Whether  a  defendant  can,  under  the  law  as  It  ex- 
isted previous  to  the  last  revision  of  the  statutes, 
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set-off  a  demand  against  the  payee  of  a  note  prose- 
cuted in  the  name  of  an  assignee,  who  bonaflde  pur- 
chased it  when  overdue,  or  whether  a  set-off  is  al- 
lowable only  against  the  party  to  the  record  or  the 
party  in  interest,  qucere. 

Where  the  members  of  the  Court  for  the  Correc- 
tion of  Errors  are  equally  divided  as  to  the  judg- 
ment to  be  pronounced,  the  judgment  of  the  court 
below  is  of  course  affirmed;  but  such  formal  af- 
firmances does  not  settle  the  question  of  law. 

The  proper  mode  of  putting  the  question  in  a 
Court  for  the  Correction  of  Errors,  or  in  a  court  of 
appeal,  is:  "Shall  this  judgment  (or  decree)  be  re- 
versed? "  and  if  a  majority  of  the  court  does  not 
vote  for  a  reversal,  the  judgment  or  decree  is,  of 
course,  affirmed. 

Citations— 5  Cow.,  231,  376;  9  Cow.,  295,  395;  14 
Johns.,  468 ;  12  Serg.  &  R.,  177  :  2  W.  Bl.,  1270  :  4  Cow., 
13 :  5  Serg.  &  R.,  522 ;  1  R.L.,  135,  sec.  11,  515 ;  1  Johns. 
Cas..  169 ;  8  Mass.,  418 ;  16  East,  38 ;  5  Cow.,  281 ;  16 
Johns.,  226;  19  Johns.,  49,  342;  2  Camp.,  450;  3 
Johns.,  68,  263 ;  11  Johns.,  146 :  12  Johns.,  282 ;  10 
Johns.,  396 ;  13  Johns.,  1,  22,  23 ;  2  Johns.,  155 ;  2ft 
Johns.,  138 ;  8  Johns..  152 ;  1  T.  R..  623 ;  3  Binn.,  135 ; 
4  Mass.,  372 ;  Chit.  Bills.  98  to  119 ;  1  Camp.,  383 ;  3 
T.  R.,  81 ;  2  Cai.,  372 ;  7  Taunt.,  243 ;  2  Cranch,  342  ;  5 
Johns..  118 ;  1  Johns..  54,  318 ;  2  R.  8.,  318 ;  2  Geo.  II., 
ch.  22,  sec.  13 :  1  T.  R.,  621 :  Cruise,  Fines,  3  Irish 
ed.,  118,  222 ;  2  Tidd  Pr.,  1127, 1236;  1  Show.,  36, 46,  «.; 
1  Hud.  &  B.,  725;  11  Wheat..  59;  2  Wend.,  215;  1 
Salk.,  17 ;  3  Mod.,  156 ;  1  Ld.  Raym.,  495 ;  1  Str.,  383. 

ERROR  from  the  Supreme  Court.  Johnson 
sued  Bridge  on  a  promissory  note  for  $50 
dated  Mar.  12,  1823,  payable  to  Sheldon  Smith 
or  bearer,  June  1,  1824.  The  defendant  plead- 
ed non  assumpsit,  and  gave  notice  that  on  the 
trial  of  the  cause  he  would  set-off  a  promissory 
note  for  $17.84,  made  by  Smith  to  J.  A.  Spen- 
cer or  bearer,  dated  June  12,  1825,  payable  on 
demand,  transferred  to  the  defendant;  and  also 
that  he  would  set-off  a  judgment  for  $12.84,. 
obtained  by  him  in  the  Madison  C.  P.  against 
Smith,  in  June,  1825,  alleging  that  at  thetime- 
of  the  transfer  of  the  note  from  Spencer  to 
him,  and  at  the  time  of  the  obtaining  of  the 
judgment  in  the  C.  P.,  Smith  was  the  holder 
of  the  note  declared  on.  On  the  trial  of  the 
cause,  the  plaintiff  proved  his  note,  and  that 
he  had  purchased  it  fairly  and  paid  for  it.  He 
further  proved  that  July  25,  1825,  he  demand- 
ed payment  of  the  defendant,  who  said  that  he 
had  $50  in  silver  in  the  hands  of  his  lawyer  at 
Lenox;  that  he  would  go  for  the  money  on  the 
succeeding  Saturday,  and  would  then  settle 
the  note  or  pay  the  note,  using  one  or  the  oth- 
er of  the  expressions,  but  which  the  witness 
could  not  say.  In  the  same  conversation,  the 
defendant  mentioned  that  he  had  had  a  suit 
with  Sheldon  Smith  in  the  Madison  C.  P.  and 
had  beat  him.  It  was  further  shown  on  the 
part  of  the  plaintiff,  that  on  the  last  of  July  or 
first  of  August,  1825,  the  defendant  called  at 
his  house  and  stated  that  he  had  failed  to  ob- 
tain *the  $50  at  his  lawyer's,  request-  [*343- 
ed  the  fact  to  be  communicated  to  the  plaint- 
iff, and  that  he  wished  him  not  to  sue  the  note; 
which  communication  was  made  to  the  plaint- 
iff. The  defendant  then  offered  to  prove  the 
note  and  judgment  set  forth  in  the  notice  of 
set-off,  and  that  before  the  commencement  of 
the  suit,  and  about  the  first  of  August,  he  had 
offered  to  transfer  the  note  and  judgment  to 
the  plaintiff,  and  to  pay  him  the  balance  in 
cash;  and  that  Smith  was  a  responsible  man. 
This  evidence  was  objected  to  and  rejected  by 
the  judge,  on  the  ground  that  the  defendant 
had  not  set  up  such  claims,  or  given  notice  of 
the  same  to  the  plaintiff  when  the  demand  of 
payment  was  made  of  him  by  the  plaintiff,  but 
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had  then  promised  to  pay  or  settle  the  note, 
and  given  the  plaintiff  reason  to  expect  that  he 
would  pay  the  same  without  setting  up  any 
claim  to  a  set-off  or  any  other  defense  against 
the  note;  and  the  judge  charged  the  jury  to 
find  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note  and  interest,  who  found  according- 
ly. The  defendant  tendered  a  bill  of  excep- 
tions, which  was  argued  on  a  motion  for  a  new 
trial  in  the  Supreme  Court.  The  new  trial  was 
denied,  6  Cow.,  693,  and  judgment  rendered 
for  the  plaintiff,  and  the  defendant  sued  out  a 
writ  of  error. 

The  following  opinion  was  delivered  by  Mr. 
Justice  Woodworth,  in  the  Supreme  Court, 
on  refusing  a  new  trial : 

The  promise  in  this  case  to  pay,  was  without 
consideration,  as  the  plaintiff  had  previously 
purchased  the  note ;  and  the  defendant  did 
nothing  to  induce  the  plaintiff  to  purchase. 

On  a  different  ground,  however,  I  think  the 
evidence  inadmissible.  In  the  case  of  Wheeler 
v.  Raymond,  5  Cow.,  231,  the  doctrine  of  set- 
off,  when  relied  on  against  the  plaintiff  on  the 
record,  was  fully  considered.  It  was  there  held 
that  the  Act  had  reference  to  persons  dealing 
together,  and  having  demands  against  each 
other  ;  that  in  such  cases  a  set-off  is  allowed  ; 
but  that  where  the  plaintiff  on  the  record  is 
a  stranger  to  the  set-off,  and  the  demand  not 
against  him,  the  set-off  was  not  within  the  pro- 
visions of  the  Act,  which  declares,  that  if  the 
plaintiff  is  overpaid,  the  jury  shall  find  a  ver- 
dict for  the  defendant,  and  certify  hew  much 
344*]  the  plaintiff  *is  indebted  more  than  the 
sum  demanded;  and  that  the  defendant  shall 
have  judgment  and  execution  for  the  balance. 
If  this  be  a  sound  construction  of  the  Act,  it 
follows  that  the  set-off  is  allowable  only  in 
those  cases  where,  if  it  exceeds  the  plaintiff's 
demand,  the  defendant  may  compel  the  plaint- 
iff to  pay  the  excess. 

It  will  not  be  pretended  that  this  plaintiff 
was  liable  to  judgment  and  execution,  had  the 
defendant's  set-off  exceeded  his  note.  It  is  true, 
the  plaintiff  took  the  note,  subject  to  the  equity 
which  existed  between  the  payee  and  maker. 
But  it  must  always  be  understood  as  insepara- 
ble from  that  principle,  that  the  equity,  or  de- 
fense relied  on,  is  such  as  may  be  used  con- 
sistently with  the  established  forms  of  pro- 
ceeding in  a  court  of  law;  they  cannot  be  made 
to  yield  to  the  particular  hardship,  if  any,  of 
a  given  case.  A  set-off  is  only  available,  in 
consequence  of  the  statute,  and  in  the  manner 
there  pointed  out.  When  a  defendant  cannot 
place  his  defense  within  its  provisions,  he  can 
derive  no  benefit  from  it.  In  the  case  of  nego- 
tiable paper,  a  defendant  who  has  a  bona  fide 
set-off  may  sustain  an  injury;  but  it  is  for  the 
Legislature  to  extend  the  remedy.  This  con- 
struction of  the  Act  does  not  impair  any  de- 
fense, not  depending  on  the  question  of  set-off. 
If  the  defendant  had  paid  the  note  in  fact,  or 
shown  it  was  not  valid  in  its  origin  or  other- 
wise discharged,  before  transfer  and  after  due, 
no  difficulty  would  lie  in  his  way.  But  that  is 
not  the  case.  The  ground  of  defense  is  a  set- 
off,  which  would  be  unobjectionable  in  an  ac- 
tion in  the  name  of  the  payee;  but  is  not  valid 
against  the  plaintiff,  who  sues  in  the  character 
of  indorser,  or  bearer.  The  motion  for  a  new 
trial  must  be  denied. 
WEND.  5. 


Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
ror, insisted  upon  the  following  points:  1. 
The  evidence  did  not  prove  an  absolute  prom- 
ise to  pay;  but  if  such  promise  was  made,  it 
was  a  nudum  paclum,  the  plaintiff  had  pre- 
viously purchased  the  note,  and  the  defendant 
did  nothing  to  induce  him  to  make  the  pur- 
chase. 2.  The  note  had  long  been  due  and 
dishonored  when  it  was  transferred  by  the 
payee  to  the  plaintiff;  he,  therefore,  took  it  sub- 
ject to  all  equities,  and  to  every  defense  which 
*existed  against  it  in  the  hands  of  the  [*345 
payee.  3.  The  set-off  ought  to  have  been  re- 
ceived: it  did  not  exceed  the  amount  of  the 
note  declared  on,  and  would  only  have  reduced 
the  amount  of  the  plaintiff's  recovery. 

Mr.  P.  Gridley,  for  defendant  in  error,  in- 
sisted upon  the  following  points: 

I.  The  promise  of  Bridge  to  pay  the  note 
without  insisting  on  his  set-off,  on  which  prom- 
ise Johnson  relied,  precludes  the  right  of  mak- 
ing the  set-off.     The  promise  was  virtually  an 
absolute  one.  In  support  of  this  point:  1.  Such 
promise  was  presumptive  evidence  that  the  de- 
mands offered  had  been  paid  by  Smith;  or  of 
some  arrangement,  by  which  Bridge  was  to 
look  to  Smith  and  not  insist  on  the  set-off.     2. 
The  forbearance  to  sue  was  a  sufficient  consid- 
eration of  the  promise  to  pay  the  note.  3.  The 
promise,  independently  of  its  legitimate  opera- 
tion as  a  contract,  was  operative  as  a  waiver  of 
the  right  of  set-off,  in  which  case  no  consid- 
eration is  necessary.     4.  The  promise  "  to  pay 
or  settle  "  is  an  unconditional  promise;  it  is  as 
strong  as  the  promise  "to settle "  in  16  Johns., 
226,   and  stronger  than   ''to  adjust"  in   19 
Johns.,  49,  and  was  unaccompanied  with  any 
claim  of  set-off. 

II.  The  demands  offered  as  a  set-off,  not  be- 
ing against  the  plaintiff  on  record,  or  in  inter- 
est, were  inadmissible  under  the  Statute  of  Set- 
off.     1.  Upon  the  established  principle  of  con- 
struing statutes,  the  Statute  of  Set-off  cannot 
apply  to  this  case.     The  parties  on  record 
never  had  any  "  dealing  together,"  nor  were 
they  "indebted  to  each  other,"  and  the  pro- 
vision of  certifying  the  balance  against  the 
plaintiff  is  wholly  incompatible  with  the  right 
of  set-off  in  this  case.     2.  The  weight  of  au- 
thority (so  far  as  this  point  has  been  distinctly 
discussed  by  the  courts)  is  decidedly  against 
the  construction  contended  for  by  the  plaintiff 
in  error.     3.  If  it  be  a  doubtful  question,  this 
weight  of  authority  is  entitled  to  great  in- 
fluence, especially  as  the  tone  of  adjudication 
is  now  against  an  enlarged  construction  both 
of  constitutional  and  statutory  law. 

*III.  The  fact  that  the  se't-off  offered  [*34G 
being  less  than  the  note,  would  not  require  a 
certificate  against  the  plaintiff,  does  not  make 
this  case  an  exception  to  the  general  rule.  The 
construction  of  the  statute  must  be  uniform 
and  immutable.  Otherwise,  it  may  be  made  to 
depend  on  the  opinion  of  a  jury  as  to  the 
amount  of  the  plaintiff's  claim,  or  of  the  de- 
fendant's set-off,  where  the  amount  of  either  is 
a  matter  of  litigation. 

The  following  opinion  was  delivered: 

By  the  Chancellor.  It  is  impossible  to 
sustain  the  writ  of  error  in  this  case  without 
overturning  the  law  of  the  land,  as  established 
by  the  unanimous  opinion  of  all  the  members 

873 


346 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1830 


of  this  court  in  the  case  of  Raymond  v.  Wlieel- 
er,  9  Cow.,  295.  In  that  case,  as  well  as  in  this, 
the  set-off  was  claimed  against  one  who  was 
neither  a  party  to  the  record,  nor  the  person 
for  whose  benefit  the  suit  was  brought.  The 
Supreme  Court  decided  that  the  set-off  could 
not  be  allowed  against  the  person  for  whose 
benefit  the  suit  was  brought  unless  such  per- 
son was  the  nominal  plaintiff  on  record.  This 
was,  undoubtedly,  carrying  the  principle  be- 
yond what  was  understood  by  the  profession 
to  be  the  settled  rule  of  law  on  the  subject. 
The  only  member  of  this  court  whose  opinion 
is  reported,  was  unwilling  to  sanction  the  de- 
cision to  that  extent,  but  he  agreed  that  there 
•could  be  no  set-off  in  a  court  of  law  unless  the 
person  against  whom  it  was  claimed  was  either 
the  plaintiff  on  record,  or  the  party  for  whose 
benefit  the  suit  was  brought.  Although  the 
form  of  pleading  was  discussed  on  the  argu- 
347*]  ment,  he  declined  expressing*  any  opin- 
ion on  that  question,  as  it  had  not  been  passed 
upon  in  the  court  below. 

It  is  evident,  therefore,  that  every  member 
of  this  court  who  voted  upon  the  final  decis- 
ion of  that  cause,  intended  to  go  the  length  of 
•deciding  that  a  set-off  could  not  be  maintained 
except  against  a  party  to  the  record,  or  against 
the  real  party  litigant  in  the  suit,  if  it  was 
brought  in  the  name  of  a  nominal  plaintiff. 
Those  who  went  the  whole  length  of  sustain- 
ing the  opinion  of  the  Supreme  Court  necessa- 
rily concurred  in  the  opinion  of  Senator  Steb- 
bins,  that  the  set-off  must  be  against  the  party 
to  the  record,  or  the  party  for  whose  benefit 
the  suit  was  brought.  Believing  as  I  do,  that 
the  opinion  pronounced  by  him  was  the  correct 
exposition  of  the  law  as  it  then  existed,  or  rath- 
er that  the  decision  could  not  be  legal  to  any 
greater  extent,  I  must  presume  this  court 
sanctioned  that  opinion.  It  was  only  necessary 
to  go  thus  far  to  decide  the  case  then  before 
the  court;  but  to  that  extent  the  question  was 
directly  before  them,  and  their  decision  must 
be  considered  conclusive. 

Even  if  it  was  competent  or  proper  for  us  to 
review  the  former  decision  of  this  court,  I 
doubt  whether  it  would  be  equitable  or  just  to 
allow  the  set-off  in  the  case  now  before  us. 
The  judge  who  delivered  the  opinion  of  the 
Supreme  Court  supposes  the  promise  of  Bridge 
to  pay  the  note  to  Johnson,  after  notice  of  the 
assignment  to  him,  was  without  consideration, 
and  void.  Such  would  have  been  the  case,  un- 
questionably.if  the  note  had  been  already  paid, 
or  there  had  been  no  legal  or  moral  obligation 
on  the  part  of  Bridge  to  pay  it.  This  was  the 
case  in  Taylor  v.  Bates,  5  Cow.,  376,  relied 
upon  by  the  counsel  for  the  plaintiff  in  error. 
It  appears  from  the  report  of  that  case  that 
Barnes,  a  bankrupt, who  was  indebted  to  Bates 
and  his  partner,  put  a  demand  into  the  hands 
of  the  former  to  collect  and  to  pay  over  the 
balance  after  retaining  that  debt.  There  was 
therefore  no  moral  obligation  to  pay  that 
amount  to  Barnes,  or  his  assignee.  It  was  in 
the  nature  of  a  payment,  not  of  a  set-off.  There 
was  no  consideration  for  the  supposed  prom- 
ise to  pay  the  whole  amount  to  the  assignee; 
348*]  and  it  is,  also,  very  probable*  in  that 
case  that  such  was  never  the  intention  of  the 
party,  although  his  letter  might  bear  that  con- 
struction. But  a  set  off, as  in  the  case  before  us, 
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where  both  parties  are  perfectly  solvent  and  re- 
sponsible, relates  rather  to  the  remedy  than  to 
the-  substantial  rights  of  the  parties.  It  is  a 
privilege  to  which  a  defendant  may  resort  to 
prevent  circuity  of  action,  but  which  he  may 
in  most  cases  waive  without  injury  to  himself. 

I  think  it  doubtful  whether  there  was.in  fact, 
any  demand  belonging  to  Bridge  at  the  time 
Johnson  purchased  the  note,  which  he  had  a 
right  to  set-off.  The  bill  of  exceptions  contains 
a  very  imperfect  statement  of  the  facts;  and 
on  a  first  perusal  seems  to  convey  the  impres- 
sion that  Bridge  was  the  actual  holder  of  the 
note  given  to  Spencer  at  the  time  he  prom- 
ised to  pay  the  $50  note  to  Johnson,  and  that 
he  was  also  the  owner  of  the  judgment  against 
Smith.  On  a  more  careful  inspection  of  the 
record,  however,  it  appears  that  the  notice  of 
set-off  stated  that  the  Spencer  note  had  been 
transferred  to  Bridge,  before  Johnson  became 
the  owner  of  the  $50  note;  but  the  offer  made 
at  the  trial  was  merely  to  prove  the  note  and 
to  offset  the  same,  without  any  offer  to  prove 
that  it  had  been  transferred  to  him  before 
Johnson's  purchase.  The  judgment,  also,  ap- 
pears to  be  a  judgment  for  costs,  which,  of 
course,  belonged  to  the  attorney  and  not  to  the 
client,  and  Bridge  was  not  entitled  to  those 
costs  until  he  had  paid  his  attorney.  He  had, 
therefore,  no  equitable  claim  to  offset  those 
costs  against  a  debt  of  his  own,  without  the 
consent  of  the  attorney.  It  is  very  difficult, 
therefore,  to  devest  the  mind  of  the  belief  that 
the  whole  of  this  pretended  offset  was  an  after 
arrangement  between  Bridge  and  his  attorney, 
and  intended  to  prevent  the  necessity  of  pay- 
ing over  to  the  client  the  $50  in  silver  in  his 
bands. 

Whether  this  was  so  or  not,  it  was  perfectly 
equitable  and  just  that  Bridge  should  take  out 
his  execution  and  collect  his  judgment  against 
Smith,  who  is  admitted  to  be  perfectly  respon- 
sible, and  collect  his  note  in  the  same  manner, 
instead  of  deducting  it  from  the  $50  note,  for 
which  Johnson  had  paid  the  full  value.  Even 
a  court  of  equity  would  not  sustain*  a  [*349 
bill  for  an  offset  under  such  circumstances.  In 
Bentley  v.  Morse,  14  Johns.,  468,  it  was  held 
that  a  moral  obligation  which  could  not  be  en- 
forced either  at  law  or  in  equity  was  a  suffi- 
cient consideration  to  support  an  express  prom- 
ise. The  same  decision  was  made  in  WiUing 
v.  Peters,  12  Serg.  &  R.,  177.  Here  was  cer- 
tainly a  moral  obligation  on  the  part  of  Bridge 
to  collect  his  demands  from  the  real  debtor, 
who  was  abundantly  able  to  pay  them,  instead 
of  deducting  them  from  the  note  for  which 
Johnson  had  paid  a  full  consideration.  In 
Fenner  v.  Mears,  2  W.  Bl.,  1270,  where  an  ac- 
tion of  axsumpsit  was  brought  by  the  assignee 
of  a  bond  on  a  promise  by  the  obligor,  Mr. 
Justice  Blackstone  says:  "  The  assignment  and 
other  transactions  are  fully  sufficient  as  a  con- 
sideration to  make  the  assumpsit  binding.  Upon 
that  ground  it  is,  therefore,  clear  that  a  gen- 
eral assumpsit  will  lie."  And  in  Compton  v. 
Jones,  4  Cow.,  13,  the  Supreme  Court  decided 
that  the  assignee  of  a  sealed  instrument  might 
recover  on  a  promise  to  pay  the  amount  to  him, 
without  any  new  consideration.  Besides,  in 
this  case  there  was  forbearance  to  sue,  which 
is  also  a  sufficient  consideration  to  support  a 
promise  even  as  against  a  third  person.  Jones 
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v.  Potter,  5  Serg.,  &  R.,  522.  I  am,  therefore, 
satisfied  that  if  Bridge  had  these  demands  at 
the  time  of  the  promise,  and  had  a  legal  right 
to  offset  them,  the  assignment  of  the  $50  note 
to  Johnson  was  a  sufficient  consideration  to 
sustain  an  express  promise  to  pay  that  note  to 
the  assignee,  and  such  promise  was,  under  the 
circumstances,  a  legal  waiver  of  the  right  of 
set-off. 

The  result  of  my  opinion  is  that  on  both 
grounds  assumed  by  the  defendant  in  error, 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

By  Mr.  Senator  Allen.  This  case,  accord- 
ing to  my  view  of  it,  must  be  decided  in  ac- 
cordance with  the  provisions  of  the  statute. 
The  Act  of  1813  declares,  that  where  two  or 
more  persons  dealing  together  be  indebted  to 
•each  other,  it  shall  be  lawful  for  the  defend- 
ant to  plead  the  general  issue,  and  give  notice 
in  writing  of  what  he  will  insist  upon  on  the 
trial,  and  to  give  any  bill,  account  or  demand 
so  given  notice  of  in  evidence,&c.  1  R.  L.,  515. 
35O*]  *The  persons  authorized  to  set  off  de- 
mands, therefore,  must  be  such  only  as  have 
dealings  together  ;  the  Act  evidently  refers  to 
mutual  dealings  between  the  parties,  as  if  A 
purchases  articles  of  B,  while  B  deals  with  A 
by  having  certain  labor  performed  by  him. 
Now,  if  A  brings  a  suit  against  B  for  the  la- 
bor he  has  performed,  B  may  set  off  his  ac- 
count of  the  articles  had  and  received  of  him 
by  A.  The  case  between  Johnson  and  Bridge, 
however,  is  not  a  case  of  mutual  dealings. 
Johnson  is  the  bonafide  holder  of  the  note  made 
by  Bridge,  while  Bridge  attempts  to  set  off 
against  the  demand  of  Johnson,  a  debt  due  to 
him  by  Sheldon  Smith,  not  a  debt  due  him  by 
Johnson ;  nor  does  he  pretend  that  he  and 
Johnson  had  any  dealings  together  on  the  sub- 
ject, except  the  demand  made  upon  him  for, 
and  his  promise  to  pay  the  note  of  $50. 

In  Prior  v.  Jacocks,  1  Johns.  Gas.,  169,  the 
court  held  that  dealings  between  the  parties  to 
the  record  only  can  be  set  off.  In  the  case  un- 
der consideration,  Johnson  was  plaintiff  and 
Bridge  defendant ;  Smith,  therefore,  whose 
debt  the  defendant  attempted  to  set  off,  was 
not  a  party  to  the  record,  and  in  accordance 
with  the  decision  referred  to,  the  set-off  was 
properly  denied  by  the  court  below.  A  de- 
mand which  a  defendant  is  entitled  to  set  off 
must  be  such  as  has  arisen  from  transactions 
between  the  parties  to  the  suit ;  therefore,  a 
negotiable  note  of  hand  given  by  the  plaintiff 
to  a  stranger,  and  indorsed  by  him  to  the  de- 
fendant, cannot  be  set  off  by  him  against  the 
plaintiff's  demand.  Holland  v.  Makepeace,  8 
Mass.,  418.  The  same  principle  is  established 
by  the  decision  in  the  case  of  Wake  v.  Tink- 
ler, 16  East,  36,  and  by  Wheeler  v.  Raymond,  5 
€ow.,  231.  This  rule  is  founded  in  common 
sense.  Any  other  rule  would  materially  injure 
the  commercial  interests  of  the  community. 

Bills  of  exchange  and  promissory  negotiable 
notes  are  a  medium  through  which  mercantile 
transactions  are  conducted  and  payments  ef- 
fected. Bills  of  exchange  often  pass  into  the 
hands  of  third  and  fourth  holders,  in  the  pay- 
ment of  bona  fide  debts,  before  they  come  to 
maturity  ;  and  if  the  law  permitted  a  debt,  due 
351*J  by  the  indorser  to  the  drawer  or  *ac- 
ceptor,  to  be  set  off  against  the  claim  of  the 
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holder,  much  embarrassment  would  be  expe- 
rienced in  the  mercantile  transactions  of  our 
country,  and  the  confidence  now  placed  in  this 
species  of  exchange  would  be  entirely  over- 
thrown. The  same  evil  would  result  if  the  in- 
dorser of  a  promissory  note  was  liable  to  have 
a  debt  due  from  the  payee  to  the  maker  set  off 
against  his  claim. 

I  am  of  opinion,  therefore,  that  the  law  as 
established  by  the  cases  cited,  is  correct  and 
in  accordance  with  the  statute,  and  that  the  de- 
cision of  the  court  below  ought  to  be  affirmed. 

By  Mr.  Senator  Beardsley.  It  was  argued 
in  this  court,  on  the  part  of  Johnson  the  de- 
fendant in  error  and  plaintiff  below,  that  the 
promise  to  "settle  the  note"  or  "pay  the  note" 
was  an  absolute  promise,  and  presumptive  evi- 
dence that  the  demands  offered  to  be  set  off 
had  been  paid  or  arranged  by  Smith  ;  that  it 
amounted  to  a  waiver  of  the  right  of  set-off, 
and  that  the  forbearance  to  sue  was  a  sufficient 
consideration  of  the  promise  to  pay.  It  ap- 
pears that  Bridge,  in  the  first  conversation, 
mentioned  that  he  had  recovered  a  judgment 
against  Smith.  I  should  infer  that  he  could 
not  have  intended,  if  he  understood  his  rights, 
to  make  an  absolute  promise.  Probably,  all 
he  intended  was  that  he  would  have  the  busi- 
ness settled  or  the  balance  paid  after  he  ob- 
tained his  money.  Johnson  had  already  pur- 
chased the  note  of  Smith,  and  this  promise, 
whatever  it  was,  could  subject  him  to  no  in- 
convenience, because  he  did  not  purchase  on 
the  strength  of  the  promise. 

The  cases  of  Gould  v.  Chase,  16  Johns.,  226, 
and  Henry  v.  Brown,  19  Id.,  49,  relied  upon  by 
the  defendant  in  error,  are  not  analogous.  In 
those  cases  the  set-offs  were  matters  existing 
prior  to  the  giving  of  the  note  and  bond,  and 
in  each  case  an  absolute  promise  to  pay  to  the 
assignee  was  proved.  The  court  say,  in  the 
first  case,  that  "in  absence  of  all  explanation, 
the  giving  the  note  transferred  is,  primafade, 
evidence  that  the  demands  offered  as  an  off  set 
had  been  satisfied,  and  that,  coupled  with  an 
absolute  promise,  the  presumption  is  irresisti- 
ble." The  case  of  Henry  v.  Brown  was  de- 
cided on  the  same  principle,  and  the  court  say 
that  after  an  *express  promise  and  part  [*352 
payment,  the  defendant,  "  without  further  ex- 
planation, shall  not  be  allowed  to  set  off  prior 
existing  claims." 

Nor  did  the  promise  of  the  defendant,  under 
the  circumstances  of  the  case,  amount  to  a 
waiver  of  his  right,  and  the  cases  relied  on  do 
not  sustain  that  position.  2  Camp.,  450;  3 
Johns.,  68  ;  11  Id.,  146  ;  12  Id.,  282  ;  14  Id., 
468.  Forbearance  to  sue  is,  undoubtedly,  a 
sufficient  consideration  for  a  new  promise  ;  but 
in  the  present  case  it  does  not  appear  that  there 
was  any  forbearance,  or  that  Johnson  ever 
agreed  to  forbear.  There  surely  could  be  but 
little  delay  in  offering  to  pay  on  the  part  of 
Bridge,  because  it  appears  that  he  called,  the 
last  of  July  or  the  first  of  August,  and  re- 
quested Johnson  in  his  absence  not  to  sue  ;  and 
he  offered  to  prove  that  about  the  first  of  Au- 
gust he  proposed  to  pay  the  balance,  &c.  I 
think,  therefore,  the  Supreme  Court  were  right 
in  overruling  the  opinion  of  the  circuit  judge, 
and  the  promise,  if  absolute,  was  without  con- 
sideration and  void  ;  and  on  this  point  Tayhr 
v.  Bates,  5  Cow. ,  376,  is  an  express  authority. 
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On  the  argument,  it  was  objected  that  the 
defendant's  offer  at  the  trial  was  not  broad 
enough  to  admit  the  set-off.  The  notice  was 
sufficient,  and  the  circuit  judge  rejected  it  on 
the  ground  that  Bridge  had  not  set  it  up  when 
Johnson  called  on  him  to  pay  the  note.  Being 
rejected  on  that  ground,  we  have  a  right  to  in- 
fer that  Bridge  intended  to  prove  the  facts  set 
up  in  his  notice  of  set-off  ;  and  this  presents 
the  important  question  whether  the  set-off  was 
available. 

It  was  urged  on  the  argument  that  the  decis- 
ion of  Wheeler  v.  Raymond,  9  Cow.,  295,  had 
settled  this  question  ;  and  to  that  opinion  I  was 
myself,  from  a  hasty  examination  of  the  case 
at  the  time,  rather  inclined.  If  I  could  satisfy 
myself  that  this  court  intended,  in  Wheeler  v. 
Raymond,  to  decide  the  precise  question  now 
before  us,  and  that  it  was  in  that  case  neces- 
sarily raised  for  decision,  I  should,  although 
contrary  to  my  own  judgment,  feel  constrained 
to  acquiesce.  Upon  an  examination  of  that 
case,  however,  I  cannot  perceive  that  it  was 
necessary  to  the  decision  of  the  point  there 
raised,  to  decide  the  present  question.  In  that 
353*]  *case  the  set-off  was  pleaded.  It  was, 
therefore,  a  sufficient  answer  to  say  that  our 
statute  required  a  notice,  and  that  it  could  not 
be  pleaded  as  under  the  English  Statutes.  Al- 
sop  v.  Caines,  10  Johns.,  396  ;  13  Id.,  22.  The 
Supreme  Court,  however,  discuss  and  decide 
the  question,  that  in  an  action  by  a  trustee  the 
defendant  cannot  set  off  a  demand  against  the 
cestui  que  trust;  and  in  the  whole  opinion  of 
the  Supreme  Court,  Chancellor  Jones  in  this 
court  is  said  to  have  concurred,  while  Mr.  Sen- 
ator Stebbins  gave  an  elaborate  and  learned 
opinion,  in  which,  though  he  concurred  in  af- 
firming the  judgment,  he  did  so  for  a  different 
reason  from  that  assigned  by  the  Supreme 
Court  and  Chancellor  Jones.  The  learned  Sen- 
ator contended,  and  I  think  successfully,  that 
an  offset  should  be  admitted  against  the  party 
in  interest  as  well  as  against  the  party  to  the 
record ;  but  he  took  another  distinction  to 
which  I  do  not  subscribe,  to  wit :  that  the  set- 
off  must  be  against  the  party  to  the  record  or 
the  party  in  immediate  interest,  disregarding 
equities  against  intermediate  parties  through 
whom  the  demand  sought  to  be  recovered  had 
passed.  Now,  on  what  point  this  court  in- 
tended to  decide  Wheeler  v.  Raymond  I  am  at  a 
loss  to  determine  ;  but  as  the  court  have  suf- 
fered the  present  question  to  be  argued,  I  infer 
that  doubts  are  entertained  whether  in  Wheeler 
v.  Raymond  it  was  intended  by  a  majority  of 
the  court  to  decide  the  present  question. 

After  the  reiterated  expressions  of  opinion  of 
the  Supreme  Court,  sanctioned  by  the  opinion 
of  Chancellor  Jones,  and  apparently,  although 
not  certainly  on  this  particular  point,  ac- 
quiesced in  by  a  majority  of  the  then  Court  of 
Errors,  I  confess  I  feel  a  diffidence  in  hazard- 
ing an  opposite  opinion. 

The  exposition  of  the  statute  in  relation  to 
offsets  in  Wheeler  v.  Raymond  was  certainly  in 
opposition  to  the  received  opinion  of  the  pro- 
fession, and  against  a  uniform  current  of  de- 
cisions at  the  circuits  and  in  the  Supreme 
Court.  If  that  exposition  be  correct,  it  is  cal- 
culated to  lead  to  frauds  of  the  most  barefaced 
and  palpable  kind.  It  is  only  for  an  insolvent 
and  dishonest  holder  of  a  promissory  note, 
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years  after  it  is  due  and  dishonored,  and  satis- 
fied by  offsets  to  ten  times  the  amount,  to  trans- 
fer it,  or  merely  to  have  it  sued  in  *the  [*354 
name  of  a  third  person,  and  under  the  decision 
of  the  Supreme  Court,  he  sets  the  maker  at  de- 
fiance and  subverts  the  equity  of  the  statute. 
Such  a  construction  should  not  be  yielded  to, 
unless  from  imperious  necessity. 

Our  Statute  of  Set-offs,  1  E.  L.  of  1813,  p. 
515,  contains  three  provisions — by  the  first,  if 
the  debt  demanded  is  satisfied  by  the  set-off,  the 
plaintiff  shall  take  nothing ;  by  the  second,  if 
it  is  found  that  part  is  satisfied,  the  plaintiff 
shall  have  judgment  for  the  balance  only. 
These  two  provisions  are  substantially  the 
same  as  the  English  statutes,  except  that  the 
latter  may  be  pleaded  or  given  in  evidence 
with  the  general  issue  and  notice,  while  ours 
must  always  be  by  notice  accompanying  the 
plea  of  the  general  issue  ;  and  in  Gordon  v. 
Bowne,  2  Johns.,  155,  and  Root  v.  Taylor,  20 
Johns.,  138,  it  is  decided  that  they  are  of  the 
same  import,  "and  that  the  English  decisions 
upon  the  construction  of  their  statute  are  in 
point  as  to  the  construction  of  our  Act."  By 
the  third  provision  in  our  statute,  the  defend- 
ant, where  the  plaintiff  has  been  overpaid,  is 
to  have  the  balance  certified  in  his  favor,  and 
is  to  recover  it  against  the  plaintiff.  This  is 
different  from  the  English  statute,  and  this  pro- 
vision has  led  to  the  decision  in  Wheeler  v. Ray- 
mond and  in  the  present  cause.  And  here  it 
may  be  proper  to  note  the  phraseology  of  the 
statute.  By  the  first  two  provisions,  "  if  the 
debt  or  sum  demanded"  is  satisfied  or  is  partly 
satisfied  by  the  set-off,  "the  plaintiff  shall  take 
nothing,  or  shall  have  judgment  for  the  bal- 
ance only  ; "  while  in  the  third  provision  there 
is  a  change  of  language:  it  is, "but  if  it  appears 
to  the  jury  that  the  plaintiff  is  overpaid,"  they 
shall  find  a  verdict  for  the  defendant,  and  cer- 
tify to  the  court  how  much  they  find  the  plaint- 
iff to  be  indebted  or  in  arrear  to  the  defendant; 
and  for  the  sum  so  certified  the  defendant  is  to 
have  judgment.  It  may,  therefore,  I  think,  be 
fairly  inferred  that  the  Legislature  intended  to 
provide  for  a  case  like  the  present. 

It  is  admitted  that  the  statute  was  passed  to 
ameliorate  the  law,  to  save  circuity  of  action, 
and  to  prevent  litigation  ;  and  that  is  to  be  fa- 
vorably and  benignly  construed.  Without  this 
admission,  it  would  be  extremely  difficult  to 
reconcile  Tattle  v.  Bebee,  8  Johns.,  152,  Bottom- 
ly  v.  Brooke,  referred  *to  in  Winch  v.  [*355 
Keeley,  1  T.  R.,  623,  and  3  Binn.,  135, with  the 
decision  of  the  Supreme  Court  in  the  present 
case. 

All  set-offs,  not  growing  out  of  contracts  or 
dealings  between  the  immediate  parties  to  the 
suit, are  a  departure  from  the  letter.and  are  ad- 
mitted under  the  equity  of  the  statute.  Now, 
in  regard  to  promissory  notes  ( the  case  under 
consideration)  the  books  are  full  and  uniform, 
that  where  a  note  is  negotiated  after  it  is  due, 
its  non-payment  is  a  suspicious  circumstance  ; 
it  is  dishonored;  and  the  indorsee  or  purchaser 
takes  it  wholly  on  the  credit  of  the  indorser, 
payee  or  seller,  and  subject  to  all  the  equities 
that  existed  against  him.  4  Mass.,  372;  Chit., 
Bills,  98-119;  1  Camp.,  383,  3  T.  R.,81;2  Cai., 
372.  Taking  it  wholly  on  the  credit  of  the  as- 
signor or  seller,  and  not  on  the  credit  of  the 
maker,  the  purchaser  stands  in  the  relation  of 
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an  assignee  of  a  chose  in  action.  If,  therefore, 
a  dishonored  note  has  passed  through  half  a 
dozen  hands  before  it  comes  to  the  plaintiff, 
with  each  of  whom  the  maker  has  had  dealings, 
and  has  a  balance  due  him  from  each,  I  think, 
under  the  equity  of  the  statute,  the  plaintiff 
would  be  considered  the  representative  of  all 
through  whose  hands  the  note  had  passed  after 
due;  and  the  maker  might  avail  himself  of  all 
these  set-offs  against  the  note  when  sued  by  the 
holder.  If  a  note  after  due  should  be  trans- 
ferred, and  should  pass  through  several  owners, 
to  each  of  whom  the  maker  had  made  a  pay- 
ment, he  certainly  would  be  allowed  to  prove 
the  several  payments  to  each  individual;  why 
not  then  show  a  set-off  against  each?  as  under 
the  statute  he  may  give  notice  of  almost  any 
matter  as  a  defense  which  might  be  pleaded. 
But  it  is  not  necessary  to  decide  that  question 
now. 

In  the  present  case,  Johnson,  having  pur- 
chased the  note  after  it  was  due,  held  it  as  the 
assignee  and  representative  of  Smith,  the  pay- 
ee, clothed  with  the  same  rights  and  subject  to 
the  same  equities.  That  he  stands  in  the  rela- 
tion of  an  assignee,  results  from  the  fact  that 
he  purchased  it  after  it  was  due  and  dishonored, 
and  that  in  purchasing  under  these  circum- 
stances he  takes  it  wholly  on  the  credit  of  the 
seller,  and  is  possessed  of  the  same,  and  no 
greater  rights. 

356*]  *It  is  a  well  settled  principle  that  the 
assignee  is  regarded  as  the  representative  or 
substitute  of  the  assignor.  If  the  right  of  ac- 
tion,which  is  transferred,  is  not  negotiable,  the 
action  must  be  in  the  name  of  the  assignor  ; 
but  if  negotiable  (and  sold  after  due),  it  may  be 
in  the  name  of  either,  but  subject  to  the  same 
defense  as  if  sued  by  the  assignor.  Johnson, 
then,  bcine  the  representative  of  Smith  (under 
a  liberal  construction  of  the  statute),  there  may 
be  said  to  have  been  mutual  dealings  between 
the  parties,  and  certainly  with  as  much  pro- 
priety as  in  Tultle  v.Bebee, where  the  defendant 
was  allowed  to  offset  a  bond  given  by  the  plaint- 
iff to  a  third  person,  and  assigned  by  him  to 
the  defendant,  although  he  could  not  have 
maintained  an  action  in  his  own  name  on  the 
bond.  In  Bottomly  v.  Brooke,  the  defendant 
who  was  the  obligor  of  a  bond, was  allowed  to 
prove  that  the  bond  was  given  to  the  plaintiff 
for  the  benefit  of  Mrs.  Chancellor,  and  to  avail 
himself  of  an  offset  against  her.  In  Coppin  v. 
Craig,  7  Taunt.,  243,  defendant  pleaded  that 
the  plaintiff  sued  as  trustee  for  Appleton,  and 
that  Appleton  was  indebted  to  defendant,  &c. 
The  offset  was  allowed.  Where  a  claim  was 
assigned  and  an  action  brought  in  the  name  of 
the  original  creditor  for  the  benefit  of  the  as- 
signee, the  debtor  was  allowed  to  offset  his  de- 
mands against  the  assignee.  2  Cr.,  842.  In 
Ruggles  v.  Keeler,  3  Johns.,  263,  an  offset  was 
allowed  against  the  eeslui  que  trust. 

The  cases  of  0'  GaUaghan  v.  Sawyer,  5  Johns. , 
118,  and  Ford  v.  Stuart,  19  Id.,  342,  presented 
the  same  question  of  set-off  as  the  one  now  un- 
der consideration,  and  in  each  case  the  set-off 
was  allowed  ;  and  in  the  latter  case  the  set-off 
was  a  judgment  against  the  payee  of  the  note, 
who  had  transferred  it,  and  this  judgment  had 
been  transferred  to  the  defendant. 

In  Hendricks  v.  Judah,  1  Johns.,  319,  it  is 
laid  down  that  where  a  note  is  fraudulently 
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transferred  before  it  is  due,  to  avoid  the  de- 
fendant's offset,  or  where  a  note  is  transferred 
after  it  is  due,  the  maker  may  avail  himself 
of  his  set-off  against  the  original  owner,  al- 
though sued  in  the  name  of  the  person  to  whom 
it  was  transferred. 

*In  the  case  of  Alsop  v.  Caines,  10  [*357 
Johns.,  396,  Caines  purchased  a  quantity  of 
books  of  Alsop  and  others, who  were  plaintiffs 
in  the  suit,  and  by  such  purchase  became  in- 
debted to  them.  The  account  was  afterwards, 
by  direction  of  Isaac  Riley,  assigned  to  one 
Fairchild,  to  whom  Riley  was  indebted,  and 
for  whom  the  suit  was  prosecuted.  Caines 
pleaded  that  the  plaintiffs  in  selling  to  him 
acted  as  the  agents  or  factors  of  Riley,  and  that 
Riley  was  indebted  to  him,  which  indebtedness 
he  offered  to  set  off.  Judge  Kent,  in  giving  the 
opinion  of  the  Supreme  Court,  decided  that 
the  set-off  could  not  be  pleaded,  but  must  be 
offered  under  a  notice  ;  and  that  if  it  could  be 
pleaded,  a  court  of  law  could  not  take  notice 
of  such  complicated  trusts  and  interests.  This 
cause  went  to  the  Court  of  Errors,  13  Johns., 
22,  &c. ,  where  Can  tine  and  Sanf  ord,  Senators, 
gave  the  only  opinions  on  affirming  the  judg- 
ment. Cantine  held  that  the  offset  would  have 
been  available  under  the  general  issue  and  no- 
tice, but  could  not  be  pleaded,  and  affirmed  the 
judgment  on  the  defect  in  pleading.  Sanford 
gave  a  short  opinion,  and  without  touching  the 
question  of  the  competency  of  the  set-off,  de- 
cided thata  set-off  could  not  be  pleaded, and  af- 
firmed the  judgment.  This  case,  so  far  as  it 
goes,  is,  I  think,  a  strong  expression  of  opin- 
ion of  this  court  in  favor  of  the  set-off,  if  it 
had  been  offered  by  way  of  notice  instead  of 
plea,  and  is  probably  entitled  to  as  much  weight 
in  the  decision  of  the  present  cause  as  the  case 
in  error  of  Wheeler  v.  Raymond,  where  Jones, 
Chancellor,  and  Stebbins,  Senator,  were  for  af- 
firming on  different  grounds. 

The  authorities  show,  and  it  must  be  conced- 
ed, that  under  the  English  Statute  the  offset 
offered  in  the  present  suit  would  have  been 
available  ;  it  must  also  be  conceded  that  the 
two  first  provisions  of  our  statute  are  substan- 
tially the  same  as  the  British  Statute;  and  that 
decisions  under  the  British  Statute,  so  far  as 
the  statutes  agree,  are  authorities  in  relation  to 
our  own. 

Under  the  two  first  provisions  of  our  statute, 
I  think  the  defendant  below  was  entitled  to  his 
offset;  and  because  he  *could  not  have  [*358 
a  judgment  against  the  plaintiff  below  for  the 
balance,  if  a  balance  had  been  certified  in  his 
favor,  it  is  not  a  fair  exposition  of  the  equity 
of  the  statute  to  take  away  that  part  which  is 
secured  to  him.  Because  he  could  not  avail 
himself  of  the  whole  statute,  he  ought  not  to 
be  deprived  of  the  benefit  of  those  provisions 
of  which  he  might  avail  himself  without  work- 
ing the  injustice  alluded  to  by  the  Supreme 
Court.  As  far  as  his  offset  went  to  sink  the 
debt  of  the  plaintiff  below,  he  was  entitled  to 
it,  but  of  course  could  not  recover  his  balance, 
if  any,  against  the  plaintiff  to  the  record,  be- 
cause the  plaintiff  had  not  been  overpaid. 

In  this  construction  I  am  supported  by  the 
opinion  of  Cantine,  Senatoi',  mAUop  v.  Caines, 
and  by  Stebbins,  Senator,  in  Wheeler  v.  Ray- 
mond, in  whose  opinion  I  fully  concur,  except 
that  I  cannot  subscribe  to  the  distinction  made 
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by  him  that  the  offset  must  be  against  the  party 
to  the  record  or  the  party  in  immediate  inter- 
est ;  but  even  with  that  qualification  I  think 
this  offset  sustainable.  If  Johnson  is  to  be  re- 
garded as  the  assignee  of  Smith,  the  payee  of 
the  note  (and  I  think  he  is.  the  note  having 
been  transferred  after  due,  and  of  course  taken 
on  his  credit),  then  he  represented  Smith's  in- 
terest, and  according  to  a  liberal  construction 
of  the  statute,  Smith  may  be  considered  a  party 
in  interest,  suing  in  the  name  of  Johnson  ;  and 
he  would  be  so,  in  fact,  if  he  sold  the  note  as 
wholly  unpaid,  and  it  should  turn  out  that  he 
had  received  part,  or  that  a  valid  set-off  exist- 
ed against  him,  because  he  would  be  bound  to 
respond  in  damages  to  Johnson. 

It  was  urged  that  the  Legislature,  in  the  new 
revision,  had  given  a  legislative  construction 
in  favor  of  the  opinion  of  the  Supreme  Court 
in  this  cause,  by  providing  a  remedy  for  a  case 
like  the  present.  2  R.  S.,  318.  The  Legislature 
undoubtedly  intended  to  guard  against  frauds 
which  might  be  practiced  with  impunity  under 
the  exposition  of  the  Supreme  Court  and,  there- 
fore, by  express  enactment  provided  for  such 
a  case  of  set-off  ;  but  this  enactment  merely 
reiterates  what  was  before  considered  a  well 
settled  principle  in  the  construction  of  the  old 
statute. 

359*]  *The  decision  of  the  Supreme  Court 
in  refusing  a  set-off,  in  all  cases  except  where 
it  can  be  made  against  the  plaintiff  to  the  rec- 
ord on  the  ground  that  the  defendant  cannot 
recover  his  balance  against  the  plaintiff  where 
the  offset  is  against  a  third  party,  is  too  nar- 
row. It  entirely  renders  void  the  beneficial 
provisions  of  the  statute  in  regard  to  negotiable 
paper  transferred  after  it  is  due. 

Considering,  therefore,  the  uniform  current 
of  English  decisions,  with  those  in  our  own 
courts  down  to  Wheeler  v.  Raymond,  and  be- 
lieving that  what  has  heretofore  been  consid- 
ered the  correct  doctrine  in  relation  to  set-offs 
is  calculated  to  subserve  the  ends  of  justice  and 
carry  'out  the  benign  intentions  of  the  Legisla- 
ture, I  feel  constrained  to  decide  against  what 
I  consider  an  innovation  upon  the  construction 
of  a  salutary  law  ;  more  especially  as  this  in- 
novation subverts  the  barriers  against  fraud, 
and  overturns  wholesome  adjudications  of  the 
same  court  from  which  the  present  decision 
emanated.  The  judgment  must  be  reversed. 

By  Mr.  Senator  Tallmadge.  There  ap- 
pears to  be  one  main  point,  and  only  one,  on 
which  the  decision  of  this  cause  rests,  and  that 
is  to  be  determined  by  the  construction  which 
this  court  shall  give  to  the  Statute  of  Set-off, 
as  it  existed  previous  to  the  Revised  Statutes. 

The  Supreme  Court  held  that  a  "  set  off  is 
allowable  only  in  those  cases  where,  if  it  ex- 
ceeds the  plaintiff's  demand,  the  defendant  may 
compel  the  plaintiff  to  pay  the  excess ; "  in 
other  words,  it  exists  only  against  the  plaint- 
iff to  the  record. 

By  our  Statute  of  Set-off,  1  R.  L.,  515,  it  is 
enacted,  that  if  two  or  more  persons  dealing 
together  be  indebted  to  each  other,  or  have  de- 
mands arising  on  contracts  or  credits  against 
each  other,  and  one  of  them  sue  any  one  or 
more  of  the  others,  it  sliall  be  lawful  for  such 
defendant  to  plead  the  general  issue,  and  give 
notice  in  writing  with  the  said  plea,  of  what 
such  defendant  will  insist  upon  at  the  trial  for 
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his  discharge,  and  give  any  such  demand,  &c., 
so  given  notice  of,  in  evidence.  And  if  it  ap- 
pears to  the  jury  that  the  plaintiff  *is  [*36O 
overpaid,  then  they  shall  find  a  verdict  for  the 
defendant,  and  certify  to  the  court  how  much 
they  find  the  plaintiff  to  be  indebted  to  the  de- 
fendant more  than  will  answer  the  debt  or 
sum  demanded  ;  and  the  sum  so  certified  shall 
be  recorded  with  the  verdict,  and  the  defend- 
ant shall  have  judgment  and  execution  for  the 
same.  The  English  statute  provides  that  the 
defendant  may  plead  his  set-off  specially  ;  but 
does  not  allow  any  balance  that  may  be  found 
due  the  defendant,  to  be  certified  in  his  favor. 
In  other  respects  the  English  statute  is  the  same 
as  purs.  That  there  have  been  conflicting  de- 
cisions on  the  construction  of  these  statutes 
cannot  be  doubted.  And  such  decisions,  per- 
haps, in  a  great  measure  result  from  the  very 
nature  of  the  matters  decided.  One  object  of 
the  Statute  of  Set-off  was  to  protect  the  equities 
of  parties.  Under  the  equitable  powers  thus 
exercised  by  a  court  of  law,  many  apparent 
discrepancies  will  exist.  The  same  may  be  said 
of  a  court  of  equity.  Where  the  facts  are  mul- 
tifarious and  complicated,  they  cannot  in  all 
cases,  except  on  the  procrustean  principle,  be 
reduced  to  one  general  standard.  Hence  the 
decisions  of  a  court  of  equity  as  well  as  of  law, 
under  its  equitable  powers,  must  always  be  ex- 
amined in  reference  to  the  peculiar  state  of 
facts  upon  which  they  were  made.  This  rule 
being  borne  in  mind,  many  seeming  inconsis- 
tencies will  be  reconciled. 

The.  question,  then,  that  natuaally  presents 
itself  is  whether  former  decisions  have  settled 
the  construction  of  this  statute ;  and  if  so, 
whether,  under  that  construction,  the  set-off  in 
this  case  is  available  to  the  defendant. 

It  would  seem  from  the  opinion  of  the  Su- 
preme Court,  in  Wheeler  v.  Raymond,  5  Cow., 
231,  that  the  English  decisions,  to  the  extent 
they  have  gone,  are  not  applicable  to  our  Act; 
but  in  Gordon  v.  Bowen,  2  Johns.,  155,  Kent, 
Ch.  J.,  says,  the  English  Set-off  Act  is  in  sub- 
stance the  same  as  ours.  The  Statute  2  Geo. 
II.,  ch.  22,  sec.  13,  provides  that  where  there 
are  mutual  debts  between  the  parties  they  may 
be  set-off.  The  words  "  mutual  debts,"  in  the 
English  Statute,  and  "dealing  together,  and 
being  indebted  to  each  other,"  *in  our  [*361 
Act,  are  expressions  of  the  same  import,  and 
the  English  decisions  upon  the  construction  of 
their  statute  are  perfectly  in  point  as  to  the 
construction  of  our  Act.  Subsequent  cases  have 
recognized  the  English  decisions  fully.and  have 
even  gone  beyond  them. 

This  statute  has  received  in  England  the  most 
liberal  construction  ;  and  it  seems  to  have  been 
the  intention  of  the  English  judges  to  em- 
brace within  its  salutary  provisions  the  differ- 
ent equities  that  should  from  time  to  time  come 
under  its  operation.  Our  courts,  with  the  same 
views,  have  endeavored  to  give  effect  to  its 
provisions  in  the  same  way. 

The  great  difficulty  with  the  Supreme  Court 
seems  to  arise  from  the  clause  which  says,  that 
in  case  of  a  balance  found  due  the  defendant 
it  shall  be  certified  to  the  court,  and  the  de- 
fendant shall  have  judgment  and  execution  for 
the  same.  The  defendant,  of  course,  could  not 
have  judgment  and  execution  against  any  oth- 
er person  for  that  balance,  because  no  execu- 
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tion  can  ever  go  except  against  a  party  to  the 
record  ;  and  this  is  all  the  Legislature  ever  in- 
tended by  it.  By  this  construction  full  effect 
is  given  to  all  the  provisions  of  the  statute;  by 
any  other  the  objects  of  it  are  mostly  defeated. 
This,  also,  appears  to  be  the  view  of  the  stat- 
ute entertained  by  this  court  in  Caines  v.  Aluop, 
13  Johns.,  23,  to  which  we  shall  have  occasion 
to  refer  more  particularly  hereafter,  so  far  as 
we  can  judge  from  the  opinion  of  Senator  Can- 
tine.  He  says,  "  a  strict  construction  of  the 
Act  would  limit  the  right  of  set-off  to  the  par- 
ties to  the  record  ;  and  to  answer  its  beneficial 
purposes,  it  is  necessary  to  extend  that  right 
to  the  parties  in  interest,  though  not  parties  to 
the  record.  Again;  the  Act  directs  that  where 
the  plaintiff  is  overpaid,  the  jury  shall  find  a 
verdict  for  the  defendant,  and  certify  the 
amount  due  from  the  plaintiff,  &c.  A  strict 
and  literal  construction  of  this  branch  of  the 
statute  would  produce  the  difficulty  suggested 
by  the  Supreme  Court  in  their  decision  of  this 
cause.  A  liberal  construction  would  permit 
the  defendant  to  set-off  as  much  as  was  neces- 
sary to  protect  himself  against  the  claim  of  the 
party  in  interest,  though  not  to  the  record." 
362*]  *The  construction  of  both  statutes 
having  been  the  same,  it  may  be  proper  now 
to  inquire  whether,  in  point  of  fact,  the  clause 
in  our  statute  allowing  a  certificate  and  pro- 
viding for  the  recovery  of  a  balance  found  due 
to  the  defendant,  has  varied  or  ought  to  vary 
the  construction  it  has  heretofore  received. 
This  clause  was  first  introduced  by  the  Co- 
lonial Legislature  in  1714,  so  that  more  than  a 
century  has  elapsed  since  it  assumed  its  pres- 
ent shape;  during  which  time  the  English  stat- 
ute has  received  the  most  liberal  construction, 
and  their  decisions  have  all  along  been  con- 
sidered, in  the  language  of  Ch.J.  Kent,  "per- 
fectly in  point  as  to  the  construction  of  our 
Act."  What  was  the  object  of  the  Colonial 
Legislature  in  the  introduction  of  his  clause  ? 
Was  it  to  limit  or  to  extend  the  operation  of  the 
statute  ?  Its  very  title,  "An  Act  for  Prevent- 
ing the  Multiplicity  of  Law  Suits,"  declares 
its  purpose.  But  is  its  object  attained  by  lim- 
iting the  right  of  set-off  only  as  against  the 
party  to  the  record  ?  What,  then,  becomes  of 
that  numerous  class  of  cases  where  the  equi- 
ties, on  the  part  of  defendants,  exist  against 
intermediate  holders  of  all  negotiable  or  other 
paper  ?  They  must  resort  to  their  suit  at  law 
or  bill  in  equity  ;  and  this,  too,  to  prevent  the 
multiplicity  of  law  suits  !  Are  the  purposes 
of  justice  promoted  by  such  a  limited  construc- 
tion ?  Certainly  not.  And  still  the  Act  we  are 
now  considering  is  "An  Act  for  the  Amend- 
ment of  the  Law,  and  the  Better  Advancement 
of  Justice."  As  far  as  my  experience  goes,  the 
case  very  rarely  occurs,  where  a  defendant's 
set-off  exceeds  the  plaintiff's  demand,  so  as  to 
entitle  him  to  a  certificate  for  the  balance. 
Whilst  this  clause,  according  to  the  decision 
of  the  Supreme  Court,  provides  for  these  few 
cases,  it  at  the  same  time  excludes,  by  that  con- 
struction, a  vast  variety  of  set-offs  that  were 
always  allowed  under  the  original  statute — 
thereby  increasing  litigation,  which  it  was  the 
declared  object  of  the  statute  to  prevent,  in  a 
ten-fold,  nay,  an  hundred-fold  ratio  to  its  dimi- 
nution. 

It  is  very  evident  that  this  clause  could  not 
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have  been  intended  to  take  away  any  of  the 
benefits  of  the  original  statute,  but  rather  to 
confer  additional  ones.  Let  us  not,  therefore, 
lose  the  former,  whilst  we  are  endeavoring  to 
avail  *ourselves  of  the  latter.  It  was  [*363 
not  intended  to  contract  its  sphere  of  useful- 
ness, because  there  were  no  evils  from  its  ex- 
tended influence  ;  but  it  introduced  another 
salutary  provision,  tending  still  further  to  quiet 
controversies,  to  prevent  litigation  and  circuity 
of  action.  In  this  view  of  the  statute,  it  would 
seem  to  be  our  duty  to  give  full  effect  to  all  its 
provisions,  and  not  by  a  narrow  construction 
circumscribe  its  benefits  in  one  way,  whilst  we 
are  attempting  to  extend  them  in  another.  Stat- 
uta  pro  puUico  commodo  late  interpretantur. 

It  is  unnecessary  to  inquire  what  would  be 
the  construction  of  this  statute,  if  it  were  now 
for  the  first  time  subjudice.  Strictly  speaking, 
the  English  decisions  would  not  be  embraced 
in  the  words  of  this  Act ;  but  the  equities 
which  arose,  in  various  cases,  soon  induced  the 
courts  to  extend  its  provision,  so  as  evidently 
to  meet  the  intention  of  the  Legislature  ;  but 
perhaps  beyond  what  its  literal  interpretation 
would  warrant.  Following  those  decisions, 
our  own  courts  have  given  to  our  Act  the  same 
construction,  and  never  thought  of  confining 
the  set-off  to  the  party  to  the  record,  till  the 
opinion  pronounced  by  Justice  Woodworth  in 
Wheeler  v.  Raymond,  5  Cow.,  231.  It  is  too 
late,  therefore,  to  urge  that  the  case  under  con- 
sideration does  not  come  within  the  meaning 
of  the  words  "mutual  debts"  or  "persons 
dealing  together,  and  indebted  to  each  other." 
That  question  has  long  since  been  settled  on 
both  sides  of  the  water. 

If,  then,  the  same  construction  had  been  giv- 
en to  our  statute  as  to  the  English,  so  far  as 
their  provisions  are  in  substance  alike,  shall 
we  now,  at  this  late  day,  alter  that  construc- 
tion because  our  Act  contains  the  certificate 
clause  not  embraced  in  the  English  Statute  ? 
The  object  of  the  original  Act  was  to  prevent 
cross  actions  and  bills  in  equity,  and  the  clause 
added  by  the  Colonial  Legislature  was  to  pre- 
vent, still  further,  the  multiplicity  of  law  suits. 
But,  under  the  construction  of  the  Supreme 
Court,  the  evils  intended  to  be  remedied  must 
return  with  accumulated  severity. 

I  have  looked  into  numerous  cases  on  this 
subject,  and  all  the  difficulties  seem  to  arise 
from  a  desire  on  the  part  of  the  court  to  pro- 
tect the  equities  of  each,  according  to  its  par- 
ticular *circumstances.  The  cases,  [*364 
however,  may  in  the  main  be  reduced  to  three 
classes  :  1.  Such  as  allow  the  set-off  against  the 
party  to  the  record.  2.  Such  as  allow  it  against 
the  party  in  interest  or  party  litigating.  3.  Such 
as  permit  it  against  a  payee  or  holder  of  nego- 
tiable or  other  paper,  parting  with  it  after  due, 
although  not  a  party  to  the  record,  nor  in  in- 
terest, nor  litigating. 

Of  the  first  class  in  the  case  of  Tuttle  v.  Bebee, 
8  Johns.,  152.  Tuttle  sued  Beebe  in  an  action 
of  assumpsit.  The  defendant  at  the  trial  offered, 
pursuant  to  the  notice  subjoined  to  his  plea,  to 
set  off  two  bonds  executed  by  the  plaintiff  to 
third  persons  and  assigned  to  the  defendant 
prior  to  the  commencement  of  the  suit,  which 
was  rejected  by  the  judge.  The  court,  after 
examining  the  authorities  on  this  subject,  say: 
"Considering  that  the  Statute  of  Set-off  ought 
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to  be,  as  it  always  has  been,  liberally  ex- 
pounded to  advance  justice  and  prevent  cir- 
•cuity  of  action,  we  are  of  opinion  that  the  set- 
off  ought  to  have  been  admitted,  and  we  the 
more  readily  adopt  this  course  because  it  ap- 
pears to  be  the  most  in  harmony  with  the  gen- 
eral rules  that  have  governed  this  court  in  pro- 
tecting the  rights  of  assignees." 

Of  the  second  class  is  the  case  of  Bottomly  v. 
Brooke,  1  T.  R.,  621,  cited  by  Ashurst,  «7.,  in 
Winch  v.  Keeley.  This  was  an  action  on  a 
bond.  The  defendant  pleaded  that  the  bond 
was  given  to  the  plaintiff  in  trust  for  Mrs. 
Chancellor,  and  that  before  suit  brought  she 
was  indebted  to  the  defendant  more  than  the 
amount  of  the  bond.  The  set-off  was  allowed, 
and  this  case  often  recognized  as  sound  law  by 
the  English  courts. 

As  the  law  relative  to  the  two  preceding 
classes  seems  to  be  well  settled,  I  have  pur- 
posely avoided  the  citation  of  numerous  cases 
in  support  of  them. 

We  now  come  to  the  third  class,  and  which 
embraces  the  case  under  consideration.  O'Cal- 
laghanv.  Sawyer,  5  Johns.,  118,  came  before 
the  Supreme  Court  on  a  writ  of  error  from  the 
Cayuga  C.  P.  The  declaration  was  on  a  prom- 
issory note  drawn  by  O'Callaghan,  dated  Mar. 
29,  1803,  and  payable  to  Moses  Sawyer  or 
365*]  bearer,  on  or  before  *Sep.  1  follow- 
iowing,  for  $22.50  with  interest.  The  payee, 
Mar.  10,  1808,  the  principal  and  interest  being 
unpaid,  indorsed  the  note  to  the  plaintiff,  in  a 
fair  course  of  trade.  The  defendant  pleaded 
non  assumpsit.  and  gave  notice  that  he  would 
give  in  evidence  at  the  trial,  that  Moses  Saw- 
yer, before  the  indorsement,  was  indebted  to 
him  in  $600  for  money  lent,  goods  sold,  &c. 
At  the  trial,  the  plaintiff  proved  the  note  and 
indorsement,  and  the  defendant,  to  prove  his 
set-off,  offered  to  prove  goods  sold  to  Sawyer 
before  the  indorsement  of  the  note  ;  but  the 
-court  below  overruled  the  testimony,  and  de- 
clared that  evidence  of  any  demand  existing 
in  favor  of  the  defendant  against  Sawyer, 
previous  to  the  indorsement,  was  improper. 
The  court  say  :  "  The  set-off  ought  to  have 
been  received.  The  note  had  long  been  due 
and  dishonored  when  it  was  indorsed  ;  and  the 
point  has  been  too  long  settled  and  too  re- 
peatedly recognized  to  require  any  discussion 
now,  that  the  indorsee  took  the  note  subject 
to  all  the  equity,  and  to  any  defense  which  ex- 
isted against  it  in  the  hands  of  the  original 
payee."  It  should  be  remarked  that  this  was 
not  a  hasty  decision  ;  it  appears,  by  the  re- 
port, that  the  authorities  bearing  on  the  ques- 
tion were  gone  into  by  counsel  on  both  sides, 
and  that  the  court,  after  all  this,  say  the  point 
has  been  too  long  settled  and  too  repeatedly 
recognized  to  require  any  discussion  now. 

The  next  case  under  this  class  is  that  of  J. 
Ford  v.  Stuart,  19  Johns.,  342.  Asmmpnton  a 
promissory  note  dated  July  12,  1817,  made  by 
the  defendant,  for  $200,  payable  to  Obadiah 
Ford  or  bearer,  Feb.  5,  1818,  with  interest. 
On  the  trial,  the  plaintiff  proved  the  transfer 
of  the  note  to  one  Vanderbilt,  Apr.  16,  1818, 
and  by  Vanderbilt  to  him  soon  after.  There 
were  three  indorsements  on  the  note,  in  Feb., 
Mar.  and  Apr.,  1818,  of  payments,  leaving  a 
balance  of  $163.43.  The  defendant,  under  a 
notice  given  for  that  purpose,  offered  in  evi- 
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dence,  by  way  of  set-off,  a  judgment  in  the 
Ontario  C.  P.,  against  Obadiah  Ford,  in  favor 
of  Adrian  Post,  docketed  May,  2,  1817,  for 
$118.17,  and  an  assignment  of  the  same  to  the 
defendant,  dated  Mar.  &0,  *1818.  The  [*336 
set-off  was  objected  to,  but  allowed  by  the 
judge.  A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial.  The  court  say  : 
"It  appears  that  when  the  defendant  pur- 
chased the  judgment,  Obadiah  Ford  held  this 
note,  as  payee,  against  the  defendant  as  maker ; 
and  it  was  not  indorsed  to  the  plaintiff  until 
several  months  after  it  was  due.  The  plaintiff, 
therefore,  took  the  note  subject  to  all  equity." 

From  these  authorities,  did  the  matter  rest 
here,  there  can  be  no  doubt  that  the  set-off  in 
the  present  case  ought  to  have  been  allowed. 
The  next  inquiry  is,  whether  Wheeler  v.  Ray- 
mond, 9  Cow.,  295,  decided  in  this  court,  es- 
tablishes a  different  rule.  This  we  are  not 
to  intend  ;  for  a  principle  as  well  settled  as 
the  one  in  the  cases  above  cited,  is  not  to  be 
overturned  but  for  very  cogent  reasons  ;  and 
we  shall  then  yield  it  our  reluctant  assent  only 
from  imperious  necessity — a  necessity  which 
requires  us  to  maintain  the  law  as  we  find  it, 
and  to  declare  it  accordingly.  The  maxim  stare 
decisis  is  one  to  which  we  shall  all  be  disposed 
to  adhere  :  it  is  a  salutary  one.  But  whilst  we 
are  required  to  maintain  the  decision  in  Wheel- 
er v.  Raymond,  we  are  not  called  on  to  indorse 
all  the  reasoning  in  the  case  by  which  individ- 
ual members  of  the  court  may  have  arrived  at 
that  decision.  We  should  distinguish  between 
the  discussion  of  collateral  matters  and  the 
point  on  which  the  decision  turns.  This  re- 
mark applies  with  peculiar  force  to  the  ad- 
judications of  this  court,  where  a  member  may 
deliver  an  opinion,  and  the  court  may  concur 
in  the  conclusion  to  which  he  has  arrived  ; 
but  for  different  reasons.  Under  such  circum- 
stances, it  would  hardly  be  pretended  that  all 
the  positions  discussed  and  the  reasons  ad- 
duced were  to  be  binding  on  a  future  case,  not 
involving  the  main  question  on  which  the  other 
might  and  is  presumed  to  have  been  decided. 

Reports  of  adjudged  cases  are  not  the  law, 
but  merely  evidence  of  the  law ;  and  if  the 
the  reasoning  of  the  court  does  not  necessarily 
lead  to  the  conclusion  to  which  they  arrive, 
but  the  prominent  points  of  the  case  justify 
that  conclusion,  we  may  then  safely  consider 
the  law  as  to  those  points  settled,  and  not  feel 
constrained  to  extend  the  supposed  result  of 
their  *reasoning  to  a  class  of  cases  not  [*367 
embraced  in  it,  but  which  are  only  embraced 
within  the  reasoning  itself. 

What,  then,  does  the  case  of  Wheeler  v.  Ray- 
mond establish  ?  The  action  was  debt  on  judg- 
ment ;  the  defendant  below  pleaded  a  release ; 
the  plaintiff  replied  that  he  assigned  parcel  of 
the  judgment  to  Lush,  who  assigned  to  Rob- 
erts ;  that  he  assigned  another  parcel  to  Kane, 
who  also  assigned  to  Roberts;  that  Roberts,  be- 
ing thus  possessed  of  these  two  parcels,  forming 
together  but  part  of  the  judgment,  assigned 
such  part  thus  vested  in  him  to  Robinson,  for 
whose  benefit  the  suit  was  brought.  Rejoind- 
er, that  Roberts,  before  suit  brought,  was  in- 
debted to  the  defendant,  &c.,  equivalent  to  a 
plea  of  set-off.  The  question,  therefore,  was, 
strictly,  whether  the  defendant  could  avail 
himself  of  his  set-off  by  plea,  or  whether  it 
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•was  a  case  of  interfering  and  complicated 
trusts — either  of  which  was  sufficient  to  de- 
cide it.  It  is  difficult  to  gather  from  the  case 
on  what  precise  ground  it  was  decided  in  this 
court.  The  reporter  represents  Chancellor 
Jones  as  examining  the  questions  presented 
by  the  case  at  large,  and  as  delivering  an  opin- 
ion in  favor  of  affirming  the  judgment  of  the 
Supreme  Court,  substantially  on  the  ground 
taken  by  that  court.  There  was  very  little 
utility  in  his  examining  the  case  at  large,  if  he 
decided  it  on  the  narrow  ground  taken  by  the 
Supreme  Court,  to  wit :  that  the  set-off  could 
be  had  only  as  against  the  party  to  the  record  ; 
when,  in  fact,  that  question  was  not  necessa- 
rily involved  in  their  decision.  It  was  sug- 
gested by  counsel  on  the  argument  that  it  was 
understood  that  the  Chancellor's  opinion  pro- 
ceeded on  the  ground  that  the  set-off  could 
not  be  pleaded.  All  this  serves  only  to  show 
that  we  are  left  entirely  in  the  dark  on  the 
subject,  unless  it  be  dispelled  by  the  opinion 
of  Senator  Stebbins.  He  is  for  affirming  the 
judgment  of  the  Supreme  Court,  but  for  dif- 
ferent reasons  ;  that  is,  that  the  set-off  is  not 
available  at  law,  not  because  it  cannot  be  set 
lip  against  any  but  the  plaintiff  to  the  record  ; 
for  he  considers  that  it  may  be  also  had  against 
the  party  litigating.  These  are  the  two  cases 
to  which  he  limits  the  right  of  set-off.  Was 
this  limitation  necessary  to  the  decision  of  the 
question  then  under  consideration  ?  Certainly 
368*]  *not ;  for  the  direct  point  raised  by 
the  pleadings  was  whether  the  set-off,  under 
the  peculiar  circumstances  of  the  case,  could 
be  pleaded.  From  the  uncertainty  as  to  the 
purport  of  the  Chancellor's  opinion,  we  have 
a  right  to  infer  that  the  court,  in  coming  to  the 
conclusion  to  affirm  the  judgment,  did  it  on 
the  prominent  points  raised  in  the  cause,  and 
not  on  those  not  absolutely  necessary  to  its  de- 
cision. 

There  is  another  consideration,  which,  in 
legal  intendment,  will  warrant  this  conclusion. 
/Senator  Stebbins  examines  the  case  of  Alsop 
T.  Caines,  10  Johns.,  396,  and  says:  "  It  is 
analogous  to  the  present  upon  this  point ;  it 
was  brought  in  the  name  of  Alsop  for  the  bene- 
fit of  one  Fairchild,  to  whom  the  demand  had 
been  assigned  ;  the  defendant  pleaded  a  set-off 
against  Riley,  who,  he  averred,  was  the  orig- 
inal party  in  interest  or  cestui  que  trust,  but 
who,  at  the  time  of  the  commencement  of  the 
suit,  had  no  interest  in  the  controversy  ;  it  was 
not  a  question  of  set-off  against  a  person  liti- 
gating as  cestui  que  trust."  This,  although  an 
imperfect  statement  of  the  case,  sufficiently 
shows  the  ground  on  which  it  was  decided. 
Why  is  the  case  ' '  analogous  to  the  present  on 
this  point?"  Because,  as  Ch.  J.  Kent  remarks, 
"a  court  of  law  cannot  recognize  and  settle 
such  interfering  and  complicated  trusts."  But 
there  was  another  and  sufficient  ground  on 
which  that  decision  turned :  the  plea  in  fact 
was  a  plea  of  set-off  of  a  demand  due  from 
Riley  to  the  defendant.  The  defendant  pleads 
the  set-off  in  bar  of  the  action,  instead  of  plead- 
ing the  general  issue,  and  giving  notice  of  it 
as  the  Act  directs.  This,  therefore,  was  of  it- 
self fatal ;  for  it  is  well  settled  that  a  set-off 
cannot  be  pleaded. 

It  is  also  worthy  of  remark  that  Ch.  J.  Kent, 
being  one  of  the  court  who  decided  the  case  of 


O'Callaghan  v.  Sawyer,  5  Johns.,  118,  in  which 
the  doctrine  contended  for  by  the  plaintiff  in 
error  was  fully  established,  does  not,  in  the 
case  of  Alsop  v.  Caines,  review  or  allude  to  that 
decision.  If  that  principle,  thus  solemnly  set- 
tled by  the  court,was  intended  to  be  overruled 
by  Alsop  v.  Caines,  it  would  have  undergone, 
from  the  Chief  Justice,  a  discussion  in  such  a 
manner  as  to  leave  no  doubt  in  the  mind  as  to 
the  intention  of  the  court.  *But  as  to  [*369 
Alsop  v.  Caines,  it  is  sufficient  to  say  that  there 
were  two  prominent  points  on  which  the  case 
was  or  may  have  been  intended  to  be  decided, 
to  wit :  the  pleading,  instead  of  giving  notice 
of  the  set  off ,  or  the  difficulty  in  recognizing 
and  settling  in  a  court  of  law,  such  interfering 
and  complicated  trusts.  The  judgment  in  this 
cause  was  afterwards  affirmed  in  the  Court  of 
Errors,  13  Johns.,  22;  and  it  will  be  seen  that 
among  the  points  submitted  by  counsel  on  the 
argument  was  the  one  whether  the  set-off  could 
be  pleaded;  and  also,  whether  a  court  of  law 
could  recognize  and  settle  such  interfering  and 
complicated  trusts.  Cantine,  Senator,  so  far 
from  confining  the  set-off  to  the  plaintiff  on 
record,  expressly  says,  "  there  appears  no  good 
reason  against  the  right  of  set-off  in  this  cause, 
if  the  plaintiff  in  error  can  avail  himself  of  that 
right  under  a  special  plea  of  set-off  ; "  but  he 
was  of  opinion  that  it  could  not  be  pleaded, 
but  ought  to  have  been  set  forth  in  a  notice 
under  the  general  issue.  His  whole  course  of 
reasoning  shows  that  the  statute  should  receive 
a  liberal  construction  ;  and  repels,  in  every 
shape,  the  idea  so  strongly  urged  by  the  Su- 
preme Court,  that  the  set-off  can  be  had  only 
as  against  the  plaintiff  on  record.  Another 
reason  to  justify  this  conclusion  is,  that  in 
Ford  v.  Stuart,  decided  nine  or  ten  years  after, 
when  Mr.  Justice  Yates,  who  tried  the  cause, 
with  other  members  of  the  court, were  the  same 
that  decided  O'Callaghan  v.  Sawyer,  they  recog- 
nize the  same  doctrine,  and  never  once  suggest 
that  Alsop  v.  Caines  was  intended  to  establish 
a  different  principle.  We  are,  therefore,  con- 
strained to  believe  that  those  cases  never  have 
been,  and  never  were  intended  to  be,  over- 
thrown; and  more  especially,  as  Justice  Wood- 
worth,  in  delivering  the  opinion  in  the  Supreme 
Court,  and  Senator  Stebbins,  in  his  opinion  in 
the  Court  of  Errors,  never  once  allude  to  them. 
The  conclusion  then  seems  irresistible,  that  the 
principle  of  those  cases  yet  stands. 

But  it  was  said  on  the  argument,  that  the  Re- 
vised Statutes,  2  R.  S.,  354,  enacted  the  same 
principles  of  set-off  as  those  for  which  the 
plaintiff  in  error  contends,  and  that  such  enact- 
ment shows  that  further  legislation  on  the  sub- 
ject was  *deemed  necessary.  There  is  [*37O 
no  doubt  in  my  mind  that  this  enactment  was 
in  affirmance  of  the  law  as  it  then  stood.  It  is 
well  known  that  many  principles,  by  way  of 
making  the  system  more  complete,  are  em- 
bodied in  the  Revised  Statutes, which  were  well 
settled  before.  And  it  is  worthy  of  remark, 
that  in  ch.  6,  part  3d  of  the  original  reports  of 
the  revisers  to  the  Legislature,  this  very  sub- 
division is  in  substance  inserted,  and  to  it  is 
appended  a  reference  to  the  case  of  Ford  v. 
Stuart,  19  Johns.,  342,  as  authority  for  the  prin- 
ciples contained  in  it.  From  this  it  may  be 
fairly  inferred  that  the  Legislature  intended  it 
in  affirmance  of  the  existing  law;  and  the  more 
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so,  when  we  reflect  that  one  of  the  revisers  who  | 
submitted  this  chapter,  was  the  counsel  that  | 
maintained  the  principle  in  Ford  v.  Stuart.   It  | 
may  justly  be  supposed,  therefore,  that  it  was 
a  principle  well  established,  and  that  the  re- 
vision was  intended  to  rescue  it  from  any  doubt 
which  Wheeler  v.  Raymond  might  be  calculated 
to  cast  upon  it.  The  conclusion,  then,  to  which 
we  seem  irresistibly  drawn  is,  that  Wheeler  v. 
Raymond  does  not  decide  the  present  case. 

From  the  preceding  examination  it  must  be 
apparent  that  the  current  of  authority  is  in 
favor  of  allowing  the  set-off.  That  the  justice 
of  the  case  requires  it,  is  conceded  on  all  hands.  | 
The  plaintiff  took  the  note  subject  to  all  equi- 
ties; and  whether  he  be  a  real  or  nominal  plaint- 
iff it  makes  no  difference,  so  far  as  the  rights 
of  the  defendant  are  concerned  ;  he  stands  in 
the  shoes  of  the  payee,  against  whom  the  set- 
off  is  claimed.  He  is  presumed  to  have  full 
knowledge  of  the  defendant's  equity  ;  for  the 
note  came  to  him  after  due,  and  carried  on  its 
face  the  marks  of  its  dishonor.  The  payee,  too, 
may  be  insolvent,  and  the  defendant  may  rely 
on  his  set-off  as  the  only  means  of  saving  his 
demand.  The  plaintiff  in  legal  contemplation 
knows  of  the  existence  of  the  set-off  at  the  time 
of  taking  the  note;  or  if  he  be  ignorant  of  it, 
it  is  at  his  peril.  Shall  the  defendant  then  lose 
his  demand,  and  shall  the  plaintiff  have  the 
benefit  of  it  ?  Shall  his_rights  be  taken  from 
him  by  a  transfer,  made  without  his  knowl- 
edge, and  by  a  transaction  to  which  he  is  not  a 
party  ?  Had  the  payee  commenced  the  suit, 
371*]  the  defendant  would  have  been  *enti- 
tled  to  his  set-off,  and  to  have  had  any  balance 
that  should  be  found  due  him  certified  in  his 
favor.  Why,  then,  shall  we  adopt  a  rule  which, 
in  case  of  the  transfer  of  the  note,  shall  deprive 
him  of  his  balance  not  only,  but  even  of  his  set- 
off  to  the  amount  of  the  note  ? 

Upon  the  whole,  it  appears  to  me,  on  the 
ground  both  of  reason  and  authority,  that  the 
set-off  in  this  case  is  available  to  the  defendant. 
My  opinion,  therefore,  is,  that  the  judgment  of 
the  Supreme  Court  ought  to  be  reversed. 

On  the  members  of  the  court  severally  ex- 
pressing their  opinions  as  to  the  decision  of  the 
cause,  it  appeared  that, 

For  affirmance.were — The  CHANCELLOR  and 
Senators  Allen,  Armstrong,  Senton,  Bronson, 
Conklin,  Dette,  Oere,McCarty,Rexford,  Throop. 
and  Todd— 12. 

For  reversal — Senators  Bearddey,  Boughton, 
Hubbard,  Mather,  McLean,  McMartin,  Oliver, 
Sherman,  Tallmadge,  Warren,  Wheeler  and 
Woodward — 12. 

The  members  of  the  court  being  equally  di- 
vided,a  question  arose,  whether  or  not  the  judg- 
ment of  the  Supreme  Court  stood  affirmed. 

At  a  subsequent  day,  the  following  opinions 
were  delivered  by  the  Chancellor  and  the  Presi- 
dent of  the  Senate  pro  tern.: 

By  the  Chancellor.  The  question  has  never 
before  arisen  in  this  court  as  to  what  is  to  be 
the  result  of  an  equal  division  of  the  members 
on  an  appeal  or  writ  of  error.  I  have,  there- 
fore, taken  some  time  to  examine  it,  with  a  view 
to  have  a  correct  decision  made,  and  without 
reference  to  the  particular  cause  now  before  the 
court.  I  commenced  the  investigation  with  an 
impression  that  no  judgment  either  for  affirm- 
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ance  or  reversal  could  be  given  where  the  court 
was  equally  divided;  but  after  a  full  examina- 
tion of  the  authorities,  I  am  satisfied  the  law  is 
otherwise,  and  that  the  judgment  of  the  court 
below,  in  such  a  case,  stands  affirmed.  By  the 
28th  rule  of  this  court  the  practice,  in  cases  not 
otherwise  *provided  for,  is  to  be  simi-  [*372 
lar  to  the  practice  of  the  Court  of  Exchequer 
Chamber  in  England  on  writs  of  error,  and 
conformable  to  that  of  the  House  of  Lords  in 
England  when  sitting  as  a  court  of  appeals.  In 
the  Court  of  Exchequer  Chamber  there,  if  the 
members  are  equally  divided,  the  judgment  of 
the  court  below  is  affirmed,  as  was  done  in  the 
case  of  Deighton  v.  Grcnville,  Cruise,  Fines,  3 
Irish  ed.,  118;  2  Tidd  Prac.,  1236;  1  Show.,46, 
note.  A  similar  decision  was  made  in  the  Court 
of  Exchequer  Chamber  in  Ireland,  in  the  case 
of  Warburton  v.  Loveland,  in  1828,  1  Hud.  & 
Br.,  725.  The  same  practice  was  adopted  by 
the  Supreme  Court  of  the  U.  S..  in  the  case  of 
EUing  v.  Bank  of  U.  S.,  11  Wh.,  59,  and  such 
is  the  practice  of  the  House  of  Lords  in  En- 
gland, 2  Tidd  Pr.,  1236.  It  is  said  the  practice 
in  the  House  of  Lords  depends  upon  their  man- 
ner of  putting  the  question, which  is  always  in 
this  form:  Shall  this  judgment  or  decree  be  re- 
versed ?  If  a  majority  does  not  vote  for  a  re- 
versal, it  is  affirmed  of  course.  That  is  the 
question  in  all  courts  to  which  an  appeal  or 
writ  of  error  is  brought  ;  and  I  apprehend  the 
particular  mode  of  stating  the  question  can  in 
nowise  alter  the  law  on  the  subject,  or  vary  the 
result.  The  practice  in  this  respect  is  certainly 
conformable  to  principle,  at  least  in  this  court, 
where  the  judges  of  the  court  below  have  no 
vote  on  the  question  of  affirmance  or  reversal. 
The  judgment  of  the  court  below  must  be  pre- 
sumed to  be  right  until  this  court  of  dernier 
resort  has  decided  otherwise.  But  such  a  formal 
affirmance,  although  it  leaves  the  law  of  the 
Supreme  Court  undisturbed,  cannot  be  consid- 
ered as  settling  the  law  in  this  court,  except  so 
far  as  relates  to  the  particular  cause  in  which 
the  decision  is  made.  The  maxim  stare  deems, 
et  non  yuieta  norere,  cannot  be  applicable  to 
such  a  case,  where  the  question  never  has  in 
fact  been  decided  by  this  court. 

By  Mr.  Senator  Oliver,  President  of  the 
Senalepro tern.  In  BradweU  v.  Weeks,\%  Johns. , 
1,  the  court  being  equally  divided,  the  Lieu- 
tenant-Governor gave  his  vote  *and  re-  [*373 
versed  the  judgment.  It  was  at  that  time  con- 
sidered that  the  President  of  the  Senate  could 
only  give  a  casting  vote  upon  an  equal  division 
of  the  court,  and  that  he  could  vote  in  no  other 
case  ;  an  opinion  sanctioned  by  the  Statute,  1 
R.  L.,  135,  sec.  11.  This  opinion  I  conceive 
to  be  wholly  overruled  by  the  decision  of  the 
Court  of  Errors  in  the  case  of  Lieut. -Gov. 
Throop,  2  Wend.,  215.  In  that  case  the  Chan- 
cellor says  :  "A  former  member  of  this  court, 
a  Senator  from  the  First  District,  came  to  the 
conclusion  that  such  a  power  (that  is,  the  pow- 
er of  the  Legislature  to.restrict  the  Lieutenant- 
Governor  to  a  casting  vote)  existed  from  the 
necessity  of  the  case  ;  that  without  such  pow- 
er, the  channels  of  justice  would  be  blocked 
up  ;  that  if  the  President  was  permitted  to  vote, 
and  the  court  were  equally  divided,  no  judg- 
ment could  be  rendered,  and  the  record  would 
forever  remain  here.  If  that  were  the  case 
(says  the  Chancellor),  perhaps  a  power  to  pro- 
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vide  for  such  an  emergency  might  be  implied," 
but  adds,  "no  such  necessity  exists  ;  the  effect 
of  an  equal  division  of  the  members  of  this 
court  would  not  be  such  as  has  been  supposed." 
He  then  suggests  a  re-argument  as  one  mode 
of  getting  rid  of  the  difficulty  ;  but  adds  :  "A 
more  equitable  remedy  would  be,  if  a  majority 
of  the  court  were  not  in  favor  of  a  reversal  of 
the  decree  or  judgment  of  the  court  below,  to 
dismiss  the  writ  of  error  or  appeal.  In  such  a 
case,  the  opinion  of  the  Chancellor  or  the  judges 
of  the  Supreme  Court  who  decided  the  cause 
in  the  court  below,  and  who  cannot  again  vote 
on  the  same  question  here,  should  be  permitted 
to  turn  the  scale." 

He  proceeds  to  give  his  reasons,  and  to  my 
mind  they  are  satisfactory.  He  observes : 
"Theframers  of  our  Constitution  were  well 
acquainted  with  the  principle  of  the  common 
law  that  where  a  motion  is  made  in  a  court  of 
justice,  and  the  judges  of  the  court  are  equally 
divided  on  the  question,  the  mover  takes  noth- 
ing by  his  motion.  Foot  v.  Tracy,  1  Johns., 
54  ;  Iveson  v.  Moore,  1  Salk.,  17  ;  Chapman  v. 
Lamphere,  3  Mod.,  156.  And  it  is  not  to  be 
supposed  they  meant  to  authorize  this  court  or 
the  Legislature  to  reverse  that  rule."  Again  ; 
"I  deny  that  it  was  the  intention  of  the  framers 
374*J  *of  either  Constitution  to  authorize  the 
reversal  of  a  judgment  or  decree,  or  the  grant- 
ing of  any  motion,  without  the  concurrence  of 
a  majority  of  the  members  present,  who  are 
constitutionally  competent  to  vote  on  the  ques- 
tion." Now,  by  referring  to  the  case  of  Foot 
v.  Tracy,  it  will  be  seen  that  in  a  case  like  the 
present,  where  the  party  brings  a  writ  for  the 
reversal  of  a  judgment  against  him,  he  making 
the  motion  to  reverse,  taking  nothing  by  it,  it 
is  to  be  considered  as  denied  ;  otherwise,  the 
consequence  might  be  that  the  record  would 
be  here  forever  ;  and  to  give  any  effect  to  that 
denial,  a  judgment  of  affirmance  ought  to  be 
given. 

In  the  case  of  Iveson  v.  Moore,  1  Salk.,  17, 
the  concluding  part  of  the  case  is  this  :  "  The 
court  being  thus  divided,  and  there  being  a 
a  former  rule  to  stay  judgment,  no  judgment 
could  be  entered  ;  et  per  cur.  if  the  court  had 
been  divided  on  the  first  motion,  the  plaintiff 
might  have  entered  judgment ;  but  now  this 
rule  must  stand  or  be  discharged,  and  dis- 
charged it  cannot  be,  because  the  court  are 
equally  divided."  In  1  Ld.  Raym.,  495,  the 
reporter  says  in  a  note  :  "  In  this  case,  upon 
one  of  the  former  motions  in  arrest  of  judg- 
ment, a  rule  was  made  that  judgment  should 
be  arrested  ;  and  now  the  court  being  divided, 
the  plaintiff  could  not  have  the  rule  discharged 
or  have  his  judgment ;  but  if  upon  the  former 
motion,  the  court  had  been  divided,  judgment 
would  have  been  entered  for  the.plaintiff,"  &c. 
Here  there  has  been  no  rule  for  reversal  nw,&c. 

Again ;  the  28th  rule  of  this  court  declares  that 
the  practice  of  the  court,  in  cases  not  provided 
for  by  the  rules  of  this  court,  shall  be  similar 
to  that  of  the  Exchequer  Chamber  on  writs  of 
error  ;  and  on  appeals,  it  shall  be  conformable 
to  that  of  the  House  of  Lords.  Now,  the  prac- 
tice of  those  two  courts  is  stated  in  a  case  like 
the  present  in  Tidd's  Practice,  1127  :  "  In  the 
Exchequer  Chamber,  it  is  the  practice,  upon  a 
division,  to  affirm  the  judgment,  as  was  done 
in  the  case  of  Deighton  v.  Grenmtte  ;  and  so  is 
WEND.  5. 


the  practice  in  the  House  of  Lords."  1  Show. 
36  :  Cruis.,  Fines,  222  ;  1  Str.,  383. 

The  court,  then,  has  fixed  its  rule  of  prac- 
tice in  such  cases,  by  adopting  the  practice  of 
the  Exchequer  Chamber  and  *House  [*375 
of  Lords,  where  not  otherwise  provided  for  by 
its  own  rules  ;  the  defendant  in  error,  there- 
fore, ought  to  have  his  judgment  of  affirmance. 

The  idea  of  a  new  argument,  thrown  out  by 
the  Chancellor  in  the  case  alluded  to  in  2  Wend. , 
ought  not  to  be  entertained  where,  by  the  prac- 
tice of  the  court  as  fixed  by  its  rules,  the  vote 
already  taken  is  a  judgment  of  affirmance,  and 
the  defendant  in  error  is  entitled  to  it.  A  re- 
argument  has  more  objections  to  it  than  have 
been  suggested.  The  expense  is  not  an  unim- 
portant consideration  for  refusing  it ;  nor  is 
the  delay  an  inconsiderable  matter,  for  in  some 
cases  it  might  be  ruinous.  Besides  these,  there 
are  other  considerations,  which,  constituted  as 
is  this  court,  forbid  the  idea  of  a  re-argument. 

Though  the  judgment  in  this  case  must  be 
affirmed,  the  question  of  law  raised  by  it  must 
be  considered  as  remaining  open  to  this  court. 
11  Wh.,  59. 

The  Court  concurring  in  the  opinions  thus  de- 
livered as  to  the  effect  of  an  equal  division,  the 
judgment  of  the  Supreme  Court  was  thereupon 
affirmed. 

Cited  in— 9  Wend.,  326 ;  11  Wend.,  507 ;  25  Wend., 
256  ;  4  Hill,  197 ;  11  N.  Y.,  285;  7  Wall.,  113;  2  Ware. 
(Dav.)  386;  8  Allen,  108;  25  Am.  Dec.,  54(10  Conn.,  30). 


HILL  AND  HASKINS  v.  PACKARD  ET  AL. 

Indemnity  against  Law  Suit — Applies  to  Action 
on  Award  made  Previous  to  Contract — Part- 
nership— Proof  of  Written  Laws. 

Where  merchants  in  this  country  gave  a  written 
engagement  to  their  agents  at  the  Havana  to  save 
them  harmless  from  all  costs,  damages  and  ex- 
penses, which  might  arise  in  consequence  of  any 
law  suit  which  then  was  or  might  be  brought 
against  them  for  the  recovery  or  freight  or  average 
on  the  cargo  of  a  certain  ship,  it  was  held,  that  the 
agents  were  entitled  to  recover  for  moneys  which 
they  were  obliged  to  pay  in  consequence  of  legal 
proceedings  on  an  award  made  previous  to  obtain- 
ingthe  written  engagement,  the  award  being  made 
in  Feb.,  and  the  engagement  in  Aug.,  1815. 

Where  one  of  several  partners  to  whom  an  indem- 
nity is  given,  is  compelled  by  a  course  of  legal  pro- 
ceedings to  payout  moneys  on  account  of  a  de- 
mand against  his  firm,  the  action  to  recover  back 
the  moneys  thus  paid  may  be  brought  in  the  names 
of  all  the  members  composing  the  firm— the  pre- 
sumption being  that  the  moneys  were  paid  out  of 
the  partnership  funds. 

Whether  the  written  laws  of  a  country,  promul- 
gated in  the  form  of  a  code,  like  a  Code  Napo- 
leon or  the  Code  of  Louisiana,  can  be  proved  in  like 
manner  as  the  unwritten  law  of  such  country  is 
proved,  quaere. 

Citations— 4  Wood.  Ins.  C.  L.,  ch.,  3 ;  2  Code,  tit., 
56.  sec.  5;  1  Phil.  Ev.,  310 ;  6  Cranch,  274;  1  Johns..  394; 
2  Cranch,  187,  236:  3  Stark.,  178 ;  14 Com.  Law  Rep., 
176;  30  Howell's  St.  Tr.,  514 ;  3  Wend.,  173 ;  7  Johns., 
514 ;  4  Camp.,  164 ;  2  Camp.,  69. 

*~DRROR  from  the  Supreme  Court.  [*376 
J-J  Packard  and  others  brought  an  action  of 
assumpsit  in  the  Supreme  Court  against  Hill 
and  Haskins,  on  an  instrument  in  writing 
given  by  them  Aug.  15,  1815,  in  these  words  : 
' '  We  hereby  bind  ourselves,  our  heirs,  execu- 
tors and  assigns,  to  Messrs.  Packard  and  Gow- 
en,  of  Havana,  their  heirs,  executors,  admin- 
istrators and  assigns,  to  save  them,  said  Pack- 
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ard  &  Gowen,  harmless  for  any  costs,  dam- 
ages and  expense  which  may  arise  in  conse- 
quence of  any  law  suit  or  law  suits  which  are 
or  may  be  brought  against  said  Packard  & 
Gowen  or  their  agents  by  Capt.  Otzen,  of  the 
Swedish  ship  Fortuna,  the  owners  of  said  ves- 
sel or  their  agents,  for  the  recovery  of  any 
freight  or  average  on  a  cargo  of  iron  landed 
from  said  ship  in  Havana ;  and  we  further 
agree  to  sustain  and  forwith  reimburse  said 
Packard  &  Gowen  or  their  agents  for  any  sum 
or  sums  of  money  which  they  or  their  agents 
may  be  liable  to  pay,  in  consequence  of  any 
act  of  the  said  master,  owners  or  agents  about 
said  business,  either  in  or  out  of  court ;  here- 
by authorizing  and  confirming  the  said  Pack- 
ard &  Gowen  our  agents  in  and  about  said  busi- 
ness to  act  on  our  behalf."  This  instrument 
was  obtained  from  Hill  &  Haskins  by  an  agent 
of  Packard  &  Gowen,  who  required  an  obli- 
gation to  indemnify  them  for  any  expenses 
which  they  as  agents  of  Hill  &  Haskins  might 
incur  for  freight  and  average,  and  whatever  ex- 
penses they  might  be  at  for  the  ship  Fortuna  and 
cargo.  The  plaintiffs  claimed  to  recover  |2,- 
607  and  three  reals,  alleged  to  have  been  paid 
by  them  to  Capt.  Otzen,  under  an  order  of  the 
Court  of  Consulado  Of  Havanna.  On  the  trial 
of  the  cause,  they  produced  a  sworn  copy  of 
a  record  of  the  Court  of  Consulado,  from 
which  it  appeared  that  Feb.  5,  1815  an  award 
was  made  by  two  merchants  of  Havana,  who 
in  the  same  set  forth  themselves  to  have  been 
"named  arbitrators  to  settle  certain  differ- 
ences which  have  arisen  between  Michael  Ot- 
zen, captain  of  the  Swedish  vessel  Fortuna, 
and  William  C.  Gowen,  agent  for  the  house 
of  Olof  Coyk  in  Gottenburg,  respecting  the  ar- 
ticles of  affreightment  of  the  said  vessel  For- 
tuna, and  the  claim  advanced  by  the  former 
against  the  latter  for  general  average,  addi- 
tional freight  and  demurrage, "and  who,  after 
377*]  stating  the  *facts  and  circumstances  of 
the  case  and  determining  the  principles  upon 
which  the  award  ought  to  be  made,  adjudge 
that  the  captain  was  not  entitled  to  demurrage 
but  that  he  was  entitled  to  £500  Halifax  cur- 
rency for  additional  freight  of  a  cargo  trans- 
ported from  Gottenburg  to  Boston,  and 
thence  by  the  way  of  Halifax  to  the  Havana, 
and  that  the  cargo  was  liable  to  contribute  to 
general  average  for  injuries  sustained  in  the 
spars  and  rigging  of  the  vessel  during  a  gale. 
Mar.  5,  1815,  the  same  arbitrators  having  met, 
as  they  state.  "  for  the  purpose  of  establishing 
what  amount  should  be  paid  for  general  aver- 
age on  the  vessel  Fortuna,"  in  conformity  with 
their  award  of  Feb.  5,  decided  the  amount  to 
be  distributed  between  the  vessel  and  cargo, 
and  fixed  that  chargeable  on  the  cargo  at  $1 ,445. 
Those  two  documents  were  certified  at  the  Ha- 
vana to  be  "  faithful  translations  correspond- 
with  their  originals  in  the  English  language," 
which  originals  were  stated  to  be  "rubricated." 
Next  it  appears  that  Aug.,  80,  1817,  the  arbi- 
trators certified  that  on  reviewing  their  award 
the  found  nothing  "  to  take  away,  alter  or 
amend  ;  "  certifying  the  amount  to  be  paid  by 
Gowentto  be  $ 2,607  three  reals.  Oct.  13,  1819, 
an  orde'r  of  the  Court  of  Consulado  was  made, 
directing  the  award  to  be  published,  and  that 
it  should  go  into  operation,  of  which  notice 
was  given  to  Gowen;  and  then  follow  a  course 
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of  summary  proceedings,  ending  in  an  order 
of  Dec.  18,  1819,  that  Gowen  pay  to  the  agent 
of  Otzen  the  sum  demanded  within  two  hours, 
or  that  his  property  be  sequestered  ;  where- 
upon the  money  was  paid  into  court  by  Gow- 
en. and  paid  over  to  the  agent  of  Otzen  by  the 
officers  of  the  court,  and  satisfaction  acknowl- 
edged by  the  agent ;  all  which  proceedings 
were  enrolled  and  set  forth  in  the  record.  It 
was  proved  that  at  the  date  of  the  instrument, 
to  wit:  Aug.  15,  1815,  the  firm  of  Packard  & 
Gowen  consisted  of  H.  Disdier,  W.  Morphy, 
I.  Packard  and  W.  C.  Gowen,  the  plaintiffs  in 
the  cause.  The  witness  who  proved  the  fact, 
stated  on  his  cross-examination  that  the  plaint- 
iffs continued  partners  until  they  dissolved, 
which  he  thought  might  have  been  in  the 
course  of  the  year  1818.  In  *1819  they  [*378 
suspended  business.  On  this  evidence  the 
plaintiff  rested.  The  defendants  moved  for  a 
nonsuit  on  the  following  grounds :  1.  That 
the  evidence  was  insufficient  to  prove  the 
plaintiffs  partners  of  the  firm  of  Packard  & 
Gowen  ;  2.  That  the  record  was  not  duly  au- 
thenticated ;  3.  That  it  did  not  contain  a  full 
history  of  the  proceedings ;  4.  That  such  parts 
of  it  as  are  in  the  English  language  are  not  set 
forth,  but  only  translations  thereof  into  Span- 
ish ;  5.  That  the  proceedings  were  founded 
upon  an  arbitration  voluntarily  entered  into 
by  Gowen,  and  not  upon  a  suit  brought  against 
him  ;  6.  That  it  did  not  appear  that  the  pro- 
ceedings set  forth  in  the  record  related  to  the 
subject-matter  of  the  agreement  ;  7.  That  the 
proceedings  are  against  Gowen  individually, 
and  not  against  the  plaintiffs  or  their  agents ; 
and  8.  That  there  was  no  evidence  of  any 
money  paid  by  Gowen,  except  what  appeared 
from  the  record,  which  at  most  was  only  evi- 
dence of  what  was  adjudicated.  The  judge 
refused  to  nonsuit  the  plaintiffs. 

The  defendant  then  called  a  witness  and  of- 
fered to  prove  by  him  that  he  had  practiced 
in  the  Court  of  Consulado  of  Havana  and  was 
acquainted  with  the  laws  by  which  that  court 
is  governed  ;  and  that  such  laws  were  con- 
tained in  a  printed  book  then  produced,  which 
the  witness  had  purchased  at  a  bookstore  in 
Havana ;  and  that  the  practice  and  proceed- 
ings of  that  court  are  governed  by  those 
laws.  The  book  purported  to  be  a  royal  char- 
ter establishing  the  Consulado  at  Havana, 
granted  at  Aranguez  Apr.  14,  1794,  and  con- 
stituted the  Commercial  Code  of  Havana.  The 
defendants  further  offered  to  prove  a  trans- 
lation of  particular  parts  of  the  Code,  among 
which  was  the  5th  article  of  the  Code  which 
requires  the  court,  when  parties  litigant  ap- 
pear before  them,  to  endeavor  to  effect  an  am- 
icable settlement  by  proffering  to  them  a  vol- 
untary compromise  or  a  submission  to  arbi- 
tration ;  and  if  the  parties  agree  upon  either 
of  those  two  methods,  the  suit  shall  be  at  an 
end.  This  evidence  was  objected  to  by  the 
plaintiffs  and  overruled  by  the  judge.  Evi- 
dence was  given  by  the  defendants  tending  to 
impeach  the  validity  or  regularity  of  the  rec- 
ord produced  by  the  plaintiffs,  which  it  is 
deemed  unnecessary  to  state.  The  jury,  under 
*the  charge  of  the  circuit  judge,  found  [*379 
a  verdict  for  the  plaintiffs.  A  bill  of  excep- 
tions having  been  tendered  and  signed,  a  mo- 
tion was  made  for  a  new  trial  in  the  Supreme 
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Court,  which  was  denied  by  that  court  and 
judgment  rendered  for  the  plaintiffs.  See  2 
Wend.,  411,  and?  Cow.,  434.  The  defendants 
sued  out  a  writ  of  error.  The  cause  was  ar- 
gued here  by, 

Mr.  S.  A.  Foot,  for  the  plaintiffs  in  error. 

Mr.  R.  Sedgwick,  for  the  defendants  in 
error. 

The  following  were  the  points  raised  by  the 
plaintiffs  in  error  and  discussed  on  the  argu- 
ment : 

1.  The  document  admitted  in  evidence  and 
purporting  to  be  a  copy  of  the  proceedings  in 
the  Court  of  Consulado  at  Havana,  does  not 
show  that  the  subject-matter  of  the  arbitration 
was  the  same  as  the  subject-matter  of  the  agree- 
ment on  which  this  suit  is  brought. 

2.  The  proceedings  set  forth  in  the  document 
from  Havana  were  founded  on  an  arbitration 
voluntarily  and  extrajudicially  entered  into  by 
William  C.  Gowen.   and  not  upon  a  regular 
and  hostile  suit  against  him. 

3.  The  award  was  made  in  the  English  lan- 
guage, and  the  document  produced  in  evidence 
was  a  Spanish  translation  of  it. 

4.  It  does  not  appear  from  the  document  or 
otherwise  that  the  money  paid  by  Gowen  in 
pursuance  of  the  proceedings  at  Havana,  was 
from  funds  belonging  to  the  plaintiffs  ;  or  that 
Gowen  was  sued  as  their  agent. 

5.  The  printed  book  ought  to  have  been  re- 
ceived to  prove  the  royal  charter  establishing 
the  Court  of  Consulado  and  the  rules  for  its 
guidance. 

6.  The   whole  record  ought  to  have  been 
produced. 

In  support  of  the  fifth  point  the  counsel  for 
the  plaintiffs  insisted  that  the  evidence  offered 
to  prove  the  Commercial  Code  of  Havana  was 
sufficient,  and  ought  to  have  been  received. 
That  the  rule  of  evidence  as  to  the  proof  of 
the  written  laws  of  a  country  must  of  necessi- 
ty be  modified,  when  a  party  is  obliged  to  show 
the  laws  of  a  foreign  state  comprised  in  a  Code, 
38O*]  *and  instanced  the  Code  Napoleon  and 
the  Code  of  Louisiana ;  that  to  prove  those 
Codes  in  the  ordinary  mode  of  proving  written 
laws  would  subject  parties  to  enormous  and 
unnecessary  expense,  and  frequently  might 
amount  to  a  denial  of  justice,  while  the  object 
of  all  evidence,  the  ascertainment  of  facts, 
would  not  be  promoted  ;  the  written  law  of  a 
country  thus  proved  would  be  more  satisfac- 
torily shown  than  the  unwritten  law  by  the 
established  mode  of  proof.  In  England  the 
courts  had  relaxed  the  rule,  and  had  admitted 
evidence  to  prove  the  Code  Napoleon  similar 
to  that  offered  here.  Lacon  v.  Higgins,  1  Dowl. 
&R.,  38;  3  Stark.,  178. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  first  objection 
made  to  the  recovery  in  this  case  is  that  the  doc- 
ument admitted  in  evidence  on  the  trial  purport- 
ing to  be  a  copy  of  the  proceedings  in  the  Court 
of  Consulado  at  Havana,  does  not  show  that 
the  subject-matter  of  the  award  was  the  same 
as  the  subject-matter  of  the  agreement  on 
which  this  suit  was  brought.  This  question 
was  left  to  the  jury,  and  they  have  decided  it 
was  the  same  transaction.  The  agreement  is 
to  indemnify  against  suits  brought  or  to  be 
brought  against  Packard  &  Gowen,  or  their 
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agents.  The  suit  is  nominally  against  one  of 
the  partners  of  the  firm,  because  he  was  the 
only  resident  at  that  place  ;  but  the  specifica- 
tion of  the  claim  shows  that  it  was  in  fact  made 
against  the  house  of  Packard  &  Gowen.  And 
whether  they  were  called  the  agents  of  the 
house  of  Olof  Coyk,  in  the  proceedings,  or  the 
agents  of  his  agents,  is  perfectly  immaterial. 
The  indemnity  is  against  any  suit  which  had 
been  or  might  be  brought  for  freight  or  aver- 
age on  account  of  that  cargo  of  iron.  And  the 
jury  could  not  have  found  otherwise  than  they 
did  on  this  question  :  as  there  can  be  no  possi- 
ble doubt  as  to  its  being  the  same  matter  al- 
luded \p  in  the  agreement. 

The  original  claim  was  for  freight,  addition- 
al freight,  general  average,  and  demurrage  ; 
but  the  agreement  says  nothing  as  to  demur- 
rage. It  must  be  recollected  that  this  agree- 
ment was  made  some  months  after  the  claim 
for  demurrage  had  been  rejected  by  the  arbi- 
trators and,  therefore,  *it  is  not  neces-  [*381 
sary  to  inquire  whether  a  claim  of  that  kind 
would  have  been  covered  by  the  agreement. 
The  claim  which  Packard  &  Gowen  were  com- 
pelled to  pay  was  freight  and  average  only  ; 
and  these  are  within  the  express  terms  of  the 
indemnity. 

The  second  objection  is,  that  the  proceed- 
ings in  the  Court  of  Consulado  were  founded 
upon  an  arbitration  voluntarily  and  extraju- 
dicially entered  into  by  Gowen,  and  not  upon 
a  regular  and  hostile  suit  against  him.  I  am 
inclined  to  think  the  plaintiffs  in  error  are  cor- 
rect in  this  position  ;  but  I  cannot  agree  with 
them  in  the  conclusion  of  law  which  they  at- 
tempt to  draw  from  it.  The  award  was  made 
long  before  the  agreement  of  indemnity  was 
entered  into.  It  was,  probably,  to  protect 
Packard  and  Gowen  against  the  consequences 
of  the  claims  which  might  be  made  under  this 
award  as  well  as  other  claims  which  might  be 
made  if  the  award  should  be  set  aside,  that 
the  indemnity  was  obtained.  I  think  it  may 
be  fairly  inferred  from  the  proceedings  that 
Gowen  remitted  the  whole  proceeds  of  the 
cargo  to  Hill  &Haskins  ;  and  as  this  claim  was 
still  hanging  over  him,  he  took  their  indemni- 
ty and  agreement  to  bear  his  house  harmless. 
Whether  this  award  was  founded  upon  a  com- 
promise or  submission  made  in  open  court, 
under  the  provisions  of  the  5th  section  of  the 
Royal  Charter,  establishing  the  Court  of  Con- 
sulado at  Havana,  or  by  a  private  agreement 
between  the  parties,  does  not  appear  to  be  very 
material,  because,  in  either  case,  I  apprehend, 
the  legal  effect  would  be  the  same ;  as  the  sub- 
mission itself  would  be  a  termination  of  the 
suit  then  pending.  The  award  probably  was 
not  conclusive  upon  either  party  ;  but  by  the 
civil  law,  which  appears  to  be  recognized  as 
the  law  of  Spain  in  this  respect,  if  the  party 
did  not  appeal  from  the  decision  of  the  arbi- 
trators, or  petition  for  a  correction  of  it  with- 
in the  time  prescribed  by  law,  it  was  consid- 
ered as  tacitly  consented  to  by  him  ;  and  the 
adverse  party  might  bring  an  action  for  the 
specific  performance  thereof.  Wood.  Ins.  Civ. 
L..  B.  4,  ch.  3,  Code,  B.  2,  tit.  56,  sec.  5.  The 
suit  commenced  in  the  Court  of  Consulado  in 
1819,  was,  unquestionably,  a  proceeding  on  the 
part  of  Otzen,  to  compel  a  performance  of  the 
award  of  Feb.,  1815  ;  and  certainly  the  plaint- 
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382*]  iffs  *in  error  can  have  no  reason  to  ob- 
ject that  it  was  referred  back  to  the  arbitrators 
to  review  their  award.  They  did  not  alter  it 
to  the  disadvantage  of  Hill  &  Haskins  ;  and  al- 
though they  did  not  vary  its  principles  as  to 
either  party,  yet  they  actually  reduced  the 
claim  made  by  Otzen  under  that  award,  more 
than  $1,500.  If  Gowen  tacitly  consented  to 
the  correctness  of  this  decision,  by  neglecting 
to  appeal,  or  to  petition  for  the  correction  of 
it  within  the  ten  days  allowed  by  the  Spanish 
law,  it  was,  undoubtedly,  because  he  was  sat- 
isfied the  facts  would  not  justify  a  more  fav- 
orable decision.  The  whole  proceedings  show 
that  he  did  not  actually  consent  to  any  of  these 
claims  ;  but  that  the  money  was  drawn  from 
him  by  the  compulsory  process  of  law  ;  for  it 
was  not  till  he  was  ordered  to  pay  the  money 
instanter,  or  submit  to  a  sequestration  of  his 
property,  that  he  consented  to  pay  the  amount 
decreed  against  him  by  the  court.  Whether 
the  decree  was  just  and  equitable  is  perfectly 
immaterial,  if  he  had  not  the  power  to  resist 
its  execution.  By  the  agreement  of  Aug., 
1815,  Hill  &  Haskins  constituted  him  their 
agent,  to  act  on  their  behalf  in  the  defense  of 
any  suit  brought  for  this  claim ;  and  if  the 
facts  are  correctly  recited  in  the  original  award, 
he  certainly  acted  the  part  of  a  discreet  agent 
in  submitting  to  the  decision,  without  making 
any  further  expense,  after  he  had  obtained  the 
deduction  for  i.he  difference  in  exchange,  and 
for  the  loss  on  that  part  of  the  cargo  which 
was  disposed  of  at  Halifax. 

The  third  objection  is,  that  the  award  was 
made  in  the  English  language,  and  that  the 
document  produced  on  the  trial  was  only  a 
Spanish  translation  thereof.  The  document 
produced  on  the  trial  did  not  purport  to  be  a 
copy  of  the  award,  but  only  a  copy  of  the  rec- 
ord of  the  proceedings  in  the  Court  of  the  Con- 
sulado.  Although  the  original  award  was  in 
English,  it  would  be  very  singular  if  the  rec- 
ords of  the  court  were  not  in  the  language  of 
the  country  where  the  court  was  held.  Hence 
we  find  when  Otzen  brought  his  suit  in  that 
court  on  the  award,  the  original  was  not  acted 
on,  but  he  was  compelled  to  furnish  a  Spanish 
translation  thereof  certified  by  the  official  trans- 
lator of  the  court.  The  original  English  award 
was  rubricated,  and  returned  to  the  party,  as 
383*]  *appears  by  the  certificate  of  Hernan- 
dez, the  translator,  annexed  to  the  copy  which 
remains  on  record.  It  was  on  this  translation 
and  not  on  the  original  that  the  proceedings 
and  sentence  of  the  court  were  founded.  The 
same  thing  has  been  done  in  our  own  courts  in 
the  case  now  before  us.  On  the  trial  of  this 
cause  the  Spanish  copy  of  the  record  was  pro- 
duced ;  but  that  being  unintelligible  both  to 
the  court  and  jury,  a  sworn  translation  was 
made  and  given  in  evidence,  and  this  transla- 
tion alone  appears  on  the  record  and  bill  of  ex- 
ceptions. If  it  should  turn  out  hereafter  that 
Olof  Coyk  had  agreed  to  indemnify  Hill  & 
Haskins  against  any  suit  which  might  be 
brought  against  them  on  their  indemnity  to 
Packard  &  Gowen,  and  a  copy  of  the  record 
in  this  suit  was  produced,  could  it  be  any  pos- 
sible objection  to  these  proceedings  that  the 
original  exemplification  in  the  Spanish  lan- 
guage was  not  incorporated  into  our  records? 

The  fourth  objection  is,  that  it  does  not  ap- 
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pear  that  Gowen  was  sued  as  the  agent  of  the 
firm,  or  paid  the  amount  decreed  against  him 
with  the  funds  belonging  to  his  house.  This 
objection  was  not  made  by  the  bill  of  excep- 
tions and,  therefore,  we  presume  that  evidence 
on  that  point  might  have  been  produced  if  the 
objection  had  been  raised  at  the  trial.  But  I 
think  there  is  sufficient  evidence  in  the  case  to 
have  authorized  the  jury  to  find  the  fact.  I 
have  already  adverted  to  the  circumstance  that 
the  claim  was  actually  made  against  the  firm 
of  Packard  and  Gowen,  as  the  representatives 
of  the  owners  of  the  cargo.  Whether  by  the 
Spanish  law  the  copartners  would  be  bound 
by  a  submission  entered  into  by  one  of  the  firm 
does  not  appear  ;  but  if  such  submission  was 
made  by  a  partner  in  good  faith  and  he  paid 
money  under  the  award,  it  might  still  be  a  just 
claim  on  his  part  against  the  firm  ;  and  cer- 
tainly they  might  sanction  an  act  of  a  copart- 
ner under  such  circumstances.  This  recovery 
was  had  for  an  act  done  by  him  as  one  of  the 
firm.  Even  if  a  plea  in  abatement  would  be 
sustainable  by  the  Spanish  law.where  the  other 
partners  were  non-residents, it  could  not  be  nec- 
essary for  Gowen  to  make  that  technical  objec- 
tion. The  legal  presumption  is  that  he  paid 
the  judgment  out  of  the  partnership  fund;  but 
if  he  did  not  he  has  a  right  to  charge  it  to  the 
*firm,  and  they  were  the  proper  parties  [*384: 
to  bring  the  action  on  the  agreement.  And  it 
is  immaterial,  for  this  purpose,  whether  the 
partnership  was  or  was  not  dissolved  before 
the  termination  of  the  suit — the  foundation  of 
the  claim  being  a  partnership  transaction. 

The  fifth  objection  relates  to  the  admissibility 
of  a  printed  book,  purchased  at  a  bookstore  in 
Havana, to  prove  the  Royal  Charter  establishing 
the  Court  of  Consulado,  and  the  rules  for  its 
government.  It  is  a  rule  of  evidence  that  the 
unwritten  laws  of  a  foreign  country  must  be 
proved  by  witnesses  who  are  acquainted  with 
those  laws,  and  written  laws  must  be  proved 
by  an  authentic  copy,  from  the  records  or  ar- 
chives of  the  country  where  the  original  is  re- 
corded or  deposited.  Whether  this  last  prin- 
ciple is  applicable  to  the  written  laws  of  a  coun- 
try which  are  established  and  promulgated  by 
the  government  in  the  form  of  a  code,  like 
those  of  France  and  Louisiana,  or  the  recent 
revision  of  our  own  statutes,  is  the  question  in- 
tended'to  be  raised  by  this  objection.  Undoubt- 
edly, Threat  and  unnecessary  expense  to  the  par- 
ties may  be  the  result  of  adhering  closely  to 
the  rule  of  the  common  law  on  this  subject  ; 
but  whether  it  is  in  the  power  of  the  courts  to 
dispense  with  the  rule,  is  a  very  grave  ques- 
tion. It  is.  undoubtedly,  a  proper  subject  for 
legislation,  as  it  would  be  very  difficult  for  the 
courts  to  establish  rules  of  evidence  which 
would  save  unnecessary  expense  to  litigants, 
and  at  the  same  time  guard  against  imposi- 
tions, without  disturbing  settled  principles. 
It  is  doubtful  whether  there  was  anything  in 
the  particular  law  offered  in  evidence  in  this 
case  to  take  it  out  of  the  general  rule  as  to  the 
written  laws  of  foreign  countries.  It  does  not 
appear  to  differ  materially  from  the  ordinary 
laws  of  a  country  which  are  promulgated  from 
time  to  time  in  separate  and  detached  Acts  .It 
can  hardly  be  denominated  a  Code.  I  have 
also  looked  into  it  for  the  purpose  of  seeing 
whether  its  introduction  or  rejection  could  have 
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altered  the  verdict  in  this  case.  I  presume  if 
the  counsel  for  the  plaintiffs  in  the  court  below 
had  done  so  before  they  made  the  objection  at 
the  circuit,  this  question  would  not  have  arisen. 
I  can  find  nothing  therein  which  appears  to 
.have  any  material  bearing  on  this  case,  except 
385*]  the  5th  section.  *By  this  section  it  is 
made  the  duty  of  the  court  to  propose  to  the 
parties  when  they  first  appear,  and  before  any 
formal  proceedings  are  had,  to  settle  between 
themselves,  or  to  submit  the  matter  in  differ- 
ence to  arbitration  ;  and  if  they  agree  to  do 
•either  the  suit  is  at  an  end.  This  probably  was 
the  way  in  which  the  original  agreement  to  ar- 
"bitrate,  in  Feb.,  1815,  was  brought  about.  But 
this  only  shows  that  Gowen  acted  in  the  spirit 
of  this  law  when  he  agreed  to  submit  this  mer- 
cantile question  to  the  examination  of  two  mer- 
-chants,  to  say  what  was  the  mercantile  law  on 
the  subject.  The  question  raised  by  the  fifth 
point  is,  therefore,  not  material  to  the  decis- 
ion of  this  case,  and  I  shall  forbear  expressing 
.any  opinion  thereon. 

The  sixth  and  last  objection  is.that  the  whole 
record  of  the  judgment  of  the  Court  of  Con- 
sulado was  not  produced.  Although  there 
might  have  been  some  grounds  for  this  objec- 
tion on  the  first  trial,  there  is  certainly  no  foun- 
dation for  it  at  this  time  in  point  of  fact.  We 
.have  now  the  testimony  of  H.  Munusuri,  who 
swears  positively  that  he  examined  and  com 
pared  the  copy  of  the  record  produced  at  the 
trial,  with  the  original  record,  in  the  office  of 
the  records  in  the  Court  of  Consulado  at  Ha- 
vana, and  found  the  same  to  be  in  all  respects 
-a  correct  and  true  copy.  This,  in  addition  to 
the  official  certificate  of  the  proper  officer  of 
the  court,  must  certainly  be  sufficient  to  estab- 
Jish  the  fact  that  this  is  the  whole  of  the  rec- 
ord. If  there  is  any  informality  in  the  orig- 
inal record,  it  is  the  fault  of  the  court  and  not 
•of  Gowen,  and  it  ought  not  to  defeat  his  claim 
under  this  indemnity  The  ordinance  for  the 
organization  of  the  court  shows  that  its  pro- 
ceedings are  intended  to  be  summary  ;  and  to 
lawyers  in  this  State  they  must  necessarily  ap- 
pear informal. 

On  the  whole,  I  see  no  reason  for  disturb- 
ing the  judgment  of  the  Supreme  Court,  and 
I  think  it  should  be  affirmed. 

By  Mr.  Senator  Allen.  The  material  ques- 
tion presented  by  this  case,  appears  to  be,  did 
the  instrument  in  writing,  signed  by  the  plaint- 
iffs in  error,  guarantee  a  reimbursement  of  the 
-386*]  *money  paid  by  Gowen  in  pursuance 
•of  the  proceedings  against  him  by  Captain 
Otzen  ? 

The  instrument  appears  to  have  been  drawn 
with  the  view  of  meeting  all  costs,  charges  or 
-expenses  whatever  growing  out  of  the  contro- 
versy between  Gowen  and  Otzen  ;  for  it  not 
only  promises  to  save  harmless  for  any  costs 
which  may  arise  in  consequence  of  any  law 
suit  or  law  suits  which  are  or  may  be  brought 
against  Packard  &  Gowen,  by  Captain  Otzen, 
but  for  any  sum  or  sums  of  money  which  they 
or  their  agents  may  be  liable  to  pay,  in  conse- 
quence of  any  act  of  the  captain,  either  in  or 
•put  of  court.  I  am  unable  to  construe  this  writ- 
ing in  any  other  way  than  as  a  full  and  com- 
plete guaranty  of  indemnity  for  any  payment 
made  by  the  defendants  in  the  matter  to  which 
-it  refers.  It  is  objected,  however,  that  the  in- 
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demnity  to  Packard  &  Gowen  was  intended 
against  damages  by  law  suits,  while  the  money 
paid  by  them  was,  on  an  award  of  arbitrators, 
under  an  amicable  settlement  of  difference,  and 
not  by  a  regular  and  hostile  suit ;  and  that  the 
payment  of  the  award  cannot,  therefore,  be  a 
ground  for  recovery. 

It  is  a  fact  that  the  subject  was,  in  the  first 
instance,  submitted  to  arbitrators  ;  and  al- 
though, to  my  view,  the  words  of  the  writing, 
"either  in  or  out  of  court,"  and  the  reasons  as- 
signed by  the  witness  why  he  obtained  that 
paper,  viz.:  "to  indemnify  Packard  &  Gowen 
for  any  expense  they,  as  agents  of  the  defend- 
ants, might  incur  for  freight  and  average,  and 
whatever  expenses  they  might  be  at  for  the 
ship  Fortuna  and  cargo,"  would  have  author- 
ized the  payment  of  the  award  by  Gowen,  with- 
out further  proceedings  in  the  case,  it,  never- 
theless, appears  that  further  proceedings  were 
had,  and  that  the  money  was  not  paid  by  Gowen 
until  compulsory  process  was  issued  for  the 
purpose. 

That  the  proceedings  in  the  case  were  viewed 
as  a  suit  at  law,  I  think  appears  from  the  rec- 
ords of  the  Court  of  Consulado,  as  submitted 
on  the  trial  in  the  court  below.  Mar.  4,  1819, 
Capt.  Otzen  appoints  Endara  his  attorney  in 
the  suit  which  he  is  prosecuting  against  Gowen. 
The  bill  of  costs  is  headed,  "  Taxation  of  costs 
in  the  suit  carried  on  by  Don  Miguel  Otzen 
against  Don  William  Gowen  ;"  and  in  the  me- 
morial of  Endara,  he  calls  the  proceedings  the 
*suit  undertaken  for  the  recovery  of  a  [*387 
certain  amount  in  dollars  from  D.  W. Gowen. 
It  further  appears  that  a  final  decree  was 
passed  by  the  court  Dec.  18,  1819,  to  compel 
Gowen  to  pay  the  amount  demanded  within 
two  hours,  or  meet  the  consequence  ;  and  that 
on  the  same  day  the  money  was  paid  into 
court,  and  Dec.  20,  following,  it  was  paid  by 
an  officer  of  the  court  to  Endara,  as  the  attor- 
ney of  Don  Miguel  Otzen.  It  would  seem, 
therefore,  that  a  regular  suit  was  instituted  on 
the  award  of  the  arbitrators,  and  that  the  money 
was  paid  on  compulsory  process. 

The  next  point  raisea  by  the  counsel  for  the 
plaintiffs  is  an  objection  to  the  authenticity  of 
the  records  of  the  Court  of  Consulado  at  Ha- 

na.  The  proof  required  to  permit  foreign 
judgments  to  be  produced  as  evidence  in  our 
courts  appears  to  have  varied  with  the  circum- 
stances of  the  case  ;  that  the  copy  must  be 
proved  to  be  a  true  copy  of  the  original  rec- 
ord appears  indispensable. 

Copies  of  records  are  to  be  proved  as  other 
transcripts,  by  a  witness,  who  has  compared 
the  copy,  line  for  line  with  the  original,  or  has 
examined  the  copy  while  another  person  read 
the  original.  It  is  a  general  rule  that  a  copy 
authenticated  by  a  person  appointed  for  the 
purpose,  is  good  evidence  of  the  contents  of 
the  original.  1  Phil.  Ev.,  310.  In  the  present 
case,  we  have  the  deposition  of  Munusuri,  that 
the  documents  were  examined  by  himself  and 
Larratti,  and  compared  with  the  originals  in 
the  office  of  the  records  in  the  Court  of  Consu- 
lado at  Havana,  and  that  they  found  the  same 
in  all  respects  a  true  copy,  and  that  the  seal 
affixed  is  the  seal  of  the  college  of  notaries  of 
the  City  of  Havana,  and  is  the  usual  mode  of 
authenticating  the  proceedings  of  the  Court  of 
Consulado  in  Havana.  It  would  seem,  there- 
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fore,  that  the  rule  laid  down  by  Phillips  has, 
in  every  essential  particular,  been  complied 
with,  and  that  the  proceedings  of  the  Court  of 
Consulado  were  properly  admitted  as  evidence 
to  prove  the  amount  paid  by  Gowen,  and  the 
purpose  for  which  it  was  paid. 

It  was  further  objected  that  there  was  no  ev- 
idence that  the  money  paid  was  the  property 
of  the  plaintiffs,  or  that  Gowen  was  sued  as 
the  agent  of  the  plaintiffs.  It  appears  by  the 
388*]  *case,  however,  that  Gowen  required, 
before  he  paid  the  money,  a  warranty  from 
Endara,  the  attorney  of  Otzen;  and  that  he 
was  answered  by  the  attorney,  that  he  did  not 
consider  himself  under  any  obligation  to  fur- 
nish the  warranty,  as  the  decision  of  the  arbi- 
trators expressly  declares  that  Gowen  cannot 
avail  himself  of  the  argument  of  his  having 
remitted  the  funds  to  the  persons  interested  in 
the  cargo.  This  is  presumptive  proof  at  least 
that  Gowen  had  remitted  the  proceeds  of  the 
cargo  to  his  principals,  and  that  the  money  re- 
covered from  him  was  the  property  of  his  firm. 

In  answer  to  the  objection  that  the  award 
was  against  Gowen  individually,  and  not 
against  his  firm,  it  was  shown  by  the  counsel 
for  the  defendants  in  error,  and  to  my  satis- 
faction, that  by  the  civil  law  of  Spain,  it  is  not 
necessary  to  institute  a  suit  against  all  the 
partners  of  a  firm  and,  therefore,  that  the  cap- 
tain had  a  right  to  select  whom  he  would  sue. 
That  Gowen~acted  as  the  representative  of  his 
house  is  evident  from  all  the  circumstances  of 
the  case;  the  instrument  of  indemnity  was  giv- 
en to  the  firm;  the  cargo  came  to  the  firm,  and 
the  documents  stating  the  account  is  in  the 
name  of  the  firm.  I  think,  therefore,  that  the 
proof  that  Gowen  was  sued  as  the  agent  of  his 
house  is  sufficiently  clear. 

On  the  whole,  it  appears  to  me  that  enough 
was  shown  to  authorize  the  conclusion  that 
the  proceedings  were  legal,  and  that  the  mon- 
eys recovered  from  Packard  &  Gowen  by  Mig- 
uel Otzen  were  the  costs,  damages  and  ex- 
penses, from  which  it  was  intended  they  should 
be  warranted  by  the  agreement  of  Aug.  15, 1815, 
entered  into  by  the  plaintiffs  in  error.  I  am 
of  opinion,  therefore,  that  the  judgment  of  the 
Supreme  Court  ought  to  be,  in  all  things,  af- 
firmed. 

By  Mr.  Senator  Beardsley.  No  evidence 
was  offered  in  the  court  below  by  the  defend- 
ants (the  present  plaintiffs  in  error)  except  the 
printed  book  said  to  contain  the  Commercial 
Code  of  Havana,  and  the  proof  offered  in  con- 
nection therewith,  except  some  testimony  tend- 
ing to  excite  a  suspicion  that  the  whole  of  the 
proceedings  were  not  set  forth  in  the  document 
produced  as  the  record  of  the  proceedings  in 
the  Court  of  Consulado  at  Havana. 
389*]  *Did  the  court  err  in  rejecting  this 
testimony  offered?  Clearly  not.  The  unwrit- 
ten or  common  law  of  a  foreign  country  may 
be  proved  by  learned  men  acquainted  with 
that  law;  but  a  statute,  charter  or  ordinance 
of  a  foreign  government  must  be  otherwise 
proved;  an  exemplification  or  sworn  copy  is 
required.  6  Cr.,  274;  1  Johns.,  394;  2  Cr., 
187;  1  Johns.,  394. 

The  offer  was  to  prove  the  Commercial  Code 
or  Royal  Charter  by  reading  from  a  printed 
book,  not  printed  by  authority;  nor  did  the  de- 
fendants offer  to  prove  that  the  witness  had 
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ever  compared  it  with  the  original.  The  laws- 
of  a  sister  State,  or  even  of  our  own,  would 
not  be  received  in  evidence  upon  such  proof. 
The  case  of  Lacon  v.  Higging,  3  Stark.,  178, 
found  in  14  Com.  L.  R,  176,  is  relied  upon  by 
the  defendant's  counsel.  In  that  case,  to  prove 
the  law  of  France  in  relation  to  marriages,  the 
French  Vice-Consul  was  called  as  a  witness, 
who  produced  a  book,  which  he  said  contained 
the  French  Code,  upon  which  he  acted  at  his- 
office;  that  there  was  in  Paris  an  office  for 
printing  the  laws  of  France,  called  the  Royal 
Printing  Office,  where  the  laws  were  printed  by 
authority  of  the  French  government;  the  book 
purported  to  have  been  printed  at  that  office, 
and  contained  a  body  of  French  laws  and  a. 
commentary  upon  them,  and  the  witness  stated 
that  the  book  would  have  been  acted  upon  in 
any  of  the  French  courts.  It  was  insisted  that 
the  book,  coupled  with  parol  proof,  was  suffi- 
cient; and  on  the  authority  of  King  v.  Picton, 
30  How.  St.  Tr.,  514,  Ch.  J.  Abbott  admitted 
the  evidence,  although  he  doubted  its  propri- 
ety. In  the  case  of  King  v.  Picton,  at  page 
494,  it  seems  that  the  objection  was  waived,  so 
that  this  case  does  not  sustain  the  learned 
judge  in  admitting  the  evidence.  In  Chanoine 
v.  Fowler,  3  Wend.,  173,  an  offer  to  prove  the 
French  Code,  in  substantially  the  same  man- 
ner, was  decided  by  the  Supreme  Court  to  be 
insufficient;  and  the  case  of  Church  v.  Hub- 
bart,  2  Cr.,  236,  is  relied  upon  as  authority. 
The  cases  of  Lacon  v.  Higging,  and  Chanoine 
v.  Fowler,  are  much  stronger  cases  than  the 
present;  because,  in  those  cases,  the  books 
containing  the  French  Code  were  produced 
and  identified  by  official  agents  *of  [*39O 
the  French  government  as  official  publications; 
yet  with  the  corroborating  testimony  of  the 
agents,  the  propriety  of  receiving  the  books  in 
evidence,  according  to  strict  common  law  rules 
of  evidence,  may  well  be  doubted.  But  grant- 
ing that  (7/t.  J.  Abbot  was  right  in  admitting 
the  evidence,  and  our  Supreme  Court  wrong 
in  rejecting  it,  it  by  no  means  follows  that  the- 
proof  offered  in  this  cause  was  sufficient.  The 
rules  of  evidence  in  relation  to  foreign  laws  are- 
well  settled,  and  if  they  operate  with  too  much 
severity,  the  Legislature  can  apply  the  remedy. 

The  printed  book  having  been  rejected,  it 
can  hardly  be  necessary  to  comment  on  its 
contents;  but  from  extracts  set  forth  in  the- 
case,  I  can  discover  nothing  that  militates 
against  the  plaintiff's  right  to  recover. 

The  testimony  of  the  witness  who  was 
sworn  for  the  defendants  to  prove  the  practice 
of  the  Court  of  Consulado,  and  to  explain  the 
mode  of  making  up  records  in  that  court,  and 
to  impeach  the  validity  of  the  record  offered, 
appears  to  me  not  to  vary  the  rights  of  the 
parties.  In  fact,  a  considerable  part  of  his  tes- 
timony in  relation  to  the  record  appears  to  be 
more  a  matter  of  inference  than  positive  proof. 

The  question  then  arises,  did  the  plaintiffs 
below  make  out  a  prima facie  right  to  recover? 
They  proved  the  agreement  to  indemnify 
Messrs.  Packard  &  Gowen  against  all  damages 
and  costs  which  might  arise  in  consequence  of 
any  law  suit  which  had  or  might  be  brought 
by  Captain  Otzen  of  the  Swedish  shipFortuna, 
&c.  They  also  proved  that  the  plaintiffs  be- 
low composed  the  firm  of  Packard  &  Gowen;. 
and  that  before  their  attorney  commenced  this 
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suit,  he  either  spoke  to  Mr.  Hill  or  dropped 
him  a  note  in  relation  to  the  claim,  and  Mr. 
Hill,  instead  of  denying  the  plaintiff's  right, 
requested  that  it  might  be  arbitrated  at  Boston. 
In  addition  to  this  evidence,  the  plaintiffs  in- 
troduced a  copy  of  the  record  from  the  Court 
of  Consulado,  from  which  it  appeared  that  an 
award  and  adjudication  was  made  against 
Gowen  in  relation  to  the  subject-matter  of  the 
agreement;  and  it  also  appeared  from  the  rec- 
ord that  Gowen  had  paid  the  money. 

The  jury  by  their  verdict  find  that  the  firm 
of  Packard  &  Gowen  was  composed  of  the 
391*]  plaintiffs;  and  their  verdict  *goes  to  es- 
tablish the  fact  that  Gowen,  as  the  agent  of  the 
plaintiffs,  was  compelled  to  pay  the  money. 
In  this  court,  every  reasonable  indendment 
should  be  made  in  favor  of  the  finding  of  the 
jury  in  the  court  below;  and  if  this  court  was 
now  sitting  as  a  jury  to  decide  upon  the  ques- 
tions of  fact,  they  probably  would  not  materi- 
ally err  in  coming  to  the  same  conclusion. 

Several  objections  were  made  by  the  defend- 
ants below  to  the  admission  of  the  Spanish 
record.  It  was  objected  that  it  was  not  suffi- 
ciently authenticated.  The  record  was  certi- 
fied by  the  second  notary  of  the  Consulado, 
the  seal  of  the  Royal  College  of  Notaries  af- 
fixed (the  Court  of  Consulado  having  no  seal), 
and  to  this  was  added  the  official  certificate  of 
Michael  Hogan,  commercial  agent  of  the  U. 
S. ,  at  Havana,  that  full  faith  and  credit  was  to 
be  given  to  it;  also,  a  certificate  from  the  Col- 
lege of  Notaries,  certifying  that  the  person 
signing  was  the  keeper  of  the  records;  that 
full  faith  was  to  be  given,  and  certifying  the 
seal  and  signatures  to  be  genuine.  In  addition 
to  this  authentication,  a  witness  testified  that 
he  examined  and  compared  it  with  the  orig- 
inal, and  found  it  correct.  It  is  then  a  sworn 
copy,  as  well  as  a  certified  one,  and  was  prop- 
erly admitted.  Gardere  v.  Col  Ins.  Co.,  7 
Johns.,  514. 

It  is  proper  to  remark,  that  the  record  was 
not  introduced  as  the  ground  of  action,  but  as 
evidence  that  the  plaintiffs  had  been  compelled 
to  pay  money,  against  which  payments  the  de- 
fendants had  agreed  to  indemnifythem.  If  the 
suit  had  been  predicated  on  the  award  or  on 
the  record,  it  might  perhaps  have  been  necessa- 
ry to  have  produced  the  whole;  but  enough 
is  produced  to  show  the  recovery  against  Go- 
wen  and  the  payment  by  him.  The  award  and 
items  of  account  set  forth  in  the  proceedings 
establish  the  fact  that  tho  recovery  related  to 
the  subject-matter  of  the  defendant's  agree- 
ment, and  is  sufficient,  prima  fade,  to  charge 
the  defendants. 

It  was  objected  that  the  recovery  was  had 
upon  an  arbitration  extrajudicially  entered 
into  by  Gowen  and,  therefore,  not  binding  on 
Hill  &  Haskins. 

392*]  *As  Hill  &  Haskins  agreed  to  in- 
demnify against  suits  then  commenced  or  to 
be  commenced,  and  this  suit  by  arbitration 
having  been  commenced  six  months  before  the 
agreement,  it  is  a  fair  presumption  that  they 
were  made  acquainted  with  the  fact  when 
they  signed  the  agreement.  This  presumption 
seems  irresistible  from  the  fact  that  Hill  &  Has- 
kins never  complained  of  bad  faith  on  the  part 
of  Gowen,  nor  did  they  offer  any  testimony  to 
that  effect.  An  arbitration  is  recognized  by  the 
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Court  of  Consulado,  and  is  recommended  and 
prescribed  by  the  charter  establishing  the 
court.  Under  these  circumstances,  Gowen  had 
a  right  in  a  commercial  transaction,  as  the 
agent  of  Hill  &  Haskins,  to  arbitrate,  and  they 
were  bound  by  it  unless  they  dissented.  Good- 
son  v.  Brooke,  4  Camp. ,  164. 

The  question  now  is  not  whether  the  arbi- 
trators decided  right,  or  whether  proceedings 
could  have  been  had  against  joint  debtors 
where  part  were  absent;  but  did  Gowen,  in  be- 
half of  his  copartners,  pay  the  money?  and 
was  he  compelled  to  pay  it  for  Hill  &  Haskins? 
The  documents  show  the  affirmative;  and 
whether  the  recovery  was  right  or  wrong,  Hill 
&  Haskins  must  abide  by  their  agreement  to 
indemnify,  unless  Gowen  by  bad  faith  pro- 
curred  the  recovery,  or  suffered  it  to  be  ob- 
tained by  his  default;  nothing  of  which  ap- 
pears; on  the  contrary,  it  appears  that  he  re- 
sisted until  his  property  was  about  to  be  seized. 

It  appears  that  the  award  was  in  English, 
and  was  translated  into  Spanish  by  the  official 
interpreter,  and  thus  translated  was  incorpo- 
rated into  the  record.  It  is  not  to  be  supposed 
that  the  record  was  made  up  partly  in  English 
and  partly  in  Spanish;  such  a  record  would 
have  been  an  anomaly;  besides,  it  isstated  that 
the  original  awards  in  the  English  language 
"  were  rubricated,  and  returned  at  the  request 
of  the  party."  What  is  meant  by  rubricating 
is  not  precisely  understood;  but  probably,  on 
being  translated  by  the  official  interpreter  and 
carried  into  the  record,  the  original  was 
marked  and  returned  to  the  party.  If  so,  it 
could  not  be  necessary  to  produce  the  original 
to  prove  the  payment  or  the  liability, 

*Gowen  paid  the  money,  as  appears  [*393 
from  the  recitals  and  proceedings  set  forth  in 
documents;  and  as  he  acted  for  the  plaintiffs, 
his  copartners,  and  as  agent  for  Hill  &  Has- 
kins, it  is  a  fair  presumption,  prima  facie,  that 
he  paid  with  the  funds  of  his  copartners;  he 
paid  for  Hill  &  Haskins,  and  if  not  with  co- 
partnership funds,  his  copartners  were  liable 
to  him,  and  Hill  &  Haskins  to  the  firm  of 
Packard  &  Gowen. 

Enough  of  the  record  was  produced  to  show 
that  the  money  had  been  compulsorily  paid; 
and  as  the  action  was  not  brought  on  the  rec- 
ord, it  was  not  necessary  to  produce  the  whole. 
2  Camp.,  69;  7  Johns.,  514.  The  judgment  of 
the  court  below  must  be  affirmed. 

Whereupon  the  judgment  of  the  Supreme  Court 
was  unanimously  affirmed. 

Affirminjr-S.  C.,  7  Cow,,  434:  2  Wend.,  411; 
Cited  in— 35  N.  Y.,  505 ;  82  N.  Y.,  56 ;  12  Abb.  Pr., 
140. 
See— Code,  sec.  426, 66  Pa.  St.,  260 ;  85  111.,  148. 


PINNEY  v.  GLEASON. 

Measure  of  Damages  for  Non-payment  of  Note* 

The  measure  of  damages  in  an  action  for  the  non- 
payment of  a  note  in  this  form  :  "  For  value  re- 
ceived, I  promise  to  pay  A  B  $79.50  on,  &c.,  in  salt 


NOTE.—  Note  far  a  certain  sum  payable  in  specific 
articles — Measure  of  damages. 

On  a  breach  of  this  contract,  the  promisor  is  held  to 
pay  as  damages  the  value  of  so  much  of  the  goods  at 
their  increased  or  diminished  price.  Clark  v.  Pinney. 
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at  fourteen  shillings  per  barrel,"  is  the  sum  specified 
in  the  note,  and  not  the  value  of  the  salt  on  the  day 
specified  for  payment. 

Citations— 7  Cow.,  681 ;  Addis,  346 ;  11  Serg.  &  R., 
445 ;  3  Conn.,  58,  60 ;  2  Ev.  Poth.  347.  No.  497  ;  Chip. 
Cont.,  35,  36 ;  3  Greenl.,  358 ;  12  Mass.,  121 ;  1  R.  L., 
522;  1  Poth.  Obi.,  347,  No.  497 ;  2  Johns..  243. 

ERROR  from  the  Supreme  Court.  Pinney 
sued  Gleason  in  the  Onondaga  C.  P.  in  an 
action  of  aasumpsit,  and  declared  upon  three 
notes;  the  first  was  in  the  following  form: 
"For  value  received,  I  promise  to  pay  to  John 
Pinney  seventy-nine  dollars  and  fifty  cents,  on 
the  first  day  of  August,  1822,  in  salt,  at  four- 
teen shillings  per  barrel,  in  good  boating  or- 
der. Liverpool,  June 30, 1820. "(Signed)  "Ara 
Gleason."  The  second  note  was  in  the  same 
form,  the  same  sum  being  specified,  payable  in 
Aug.,  1823;  and  the  third  was  also  in  the  same 
form,  the  sum  specified  being  $10,  payable  in 
Aug.,  1822.  The  defendant  pleaded  non  as- 
sumpsit,  and  the  cause  was  tried  in  the  C.  P.  in 
May,  1824.  The  jury  found  a  special  verdict, 
setting  forth  the  making  of  the  notes  declared 
394*1  on,  and  sundry  payments  and  *set-off s 
proved  by  the  defendant;  and  stating  that  they 
had  assessed  the  damages  on  the  notes  declared 
on  upon  the  principle  that  they  (the  jury)  were 
to  be  governed  by  the  number  of  dollars  and 
cents  specified  in  the  notes,  and  not  by  the  fair 
cash  value  of  salt  per  barrel  at  the  time  when 
the  notes  became  due.  They  also  found  that 
the  notes  declared  on  were  made  and  given  in 
part  consideration  of  the  transfer  of  the  inter- 
est of  the  payee  in  a  house  and  lot  of  land  sold 
by  him  to  the  maker,  and  prayed  the  advice  of 
the  court — if  the  court  approved  the  principle 
upon  which  they  had  assessed  the  damages, 
then  they  found  a  verdict  for  the  plaintiff,  for 
$87.60;  otherwise,  they  found  for  the  defend- 
ant. The  C.  P.  gave  judgment  for  the  plaint- 
iff. The  defendant  removed  the  record  into 
the  Supreme  Court  by  writ  of  error,  where  the 
judgment  of  the  C.  P.  was  reversed  and  a  ve- 
nire de  novo  awarded,  5  Cow.,  152,  411;  upon 
which  the  plaintiff  sued  out  his  writ  of  error 
to  this  court. 

The  following  opinions  were  pronounced  in 
the  Supreme  Court: 

By  Mr.  Justice  Wood  worth.  The  salt  not 
having  been  delivered,  the  question  is,  what 
damages  is  the  plaintiff  entitled  to  recover?  It 
appears  to  me  that  this  is  to  be  considered  a 
contract  for  the  delivery  of  salt.  Had  the  de- 
fendant made  the  delivery  in  season,  it  is  evi- 
dent that  45  barrels  and  ^  of  a  barrel  would 
have  satisfied  the  contract;  because,  calculat- 
ing the  salt  at  fourteen  shillings.it  would  have 
been  equal  to  $79.50,  the  sum  mentioned  in  the 
note.  It  is  equally  clear,  that  if,  at  the  time 


of  delivery,  the  value  of  salt  had  been  only  $1, 
or  any  less  sum  per  barrel,  the  same  quantity 
would  have  discharged  the  note.  If  this  prop- 
osition be  correct,  I  think  it  follows  that  the 
$79.50,  specified  in  the  contract,  was  never 
contemplated  as  a  measure  of  damages,  but 
merely  to  designate  the  quantity  necessary  to 
be  delivered  at  the  price  stipulated.  If  the 
defendant  was  indebted  to  the  plaintiff  $79.50, 
the  plaintiff  elected  to  take  salt  at  a  given 
price,  instead  of  requiring  the  payment  of  a 
sum  certain  He  took  his  chance  of  the  mar- 
ket. If  the  salt  had  risen  in  value,  the  plaint- 
iff would  have  reaped  the  benefit.  Unless  this 
*be  the  fair  construction,  the  insertion  f*395 
of  14  shillings  per  barrel  was  useless;  it  points 
out,  however,  the  intention  of  the  parties  too 
clearly  to  be  rejected  as  surplusage.  I  am, 
therefore,  of  opinion,  that  the  value  of  the  salt 
was  the  proper  measure  of  damages.  The 
court  below  having  adopted  a  different  rule, 
the  judgment  must  be  reversed. 
Mr.  Justice  Sutherland  concurred. 

By  the  Chief  Justice.  The  Court  of  C.  P. 
adopted  the  true  measure  of  damages.  The  de- 
fendant below  acknowledged  by  his  several 
notes  the  amount  of  the  debt  due  in  dollars 
and  cents.  The  delivery  of  the  salt  was  the 
mere  mode  of  payment,  and  the  defendant 
might  have  avoided  the  payment  of  the  whole 
sum  by  such  delivery;  butnothaving  done  so, 
he  should  not  be  discharged  by  paying  less 
than  the  debt  which  he  had  agreed  to  be  due. 
This  precise  question  was  very  fully  consid- 
ered in  Brooks  v.  Hubbard,  3  Conn.,  58,  and 
the  rule  acted  upon  in  this  case  holden  to  be 
the  correct  one.  The  same  rule  was  recog- 
nized by  this  court  in  Smith  v.  Smith,  2  Johns., 
235.  I  am  of  opinion  the  judgment  ought  to 
be  affirmed. 

The  case  was  argued  here  by, 

Mr.  I.  Hamilton,  for  the  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

The  following  opinions  were  delivered  on 
the  final  decision  of  the  case  : 

By  the  Chancellor.  Without  expressing 
any  opinion  as  to  the  correctness  of  the  prin- 
ciple adopted  in  Clark  v.  Pinney,  7  Cow.,  681, 
as  a  general  rule  of  damages  on  a  contract  for 
the  delivery  of  specific  articles,  on  a  consider- 
ation paid  in  advance,  it  may  be  sufficient  to 
say  the  principle  was  wrongly  applied  to  that 
case,  if  the  plaintiff  in  error  is  correct  in  his 
apprehension  of  the  law  in  the  case  now  be- 
fore us.  The  particular  terms  of  the  contracts 
are  the  same  in  both  ;  and  the  only  difference 
in  the  cases  is,  that  in  one  the  salt  was  worth 
more,  and  in  the  other  less,  than  the  price  spec- 


7  Cow.,  681 ;  Mason  v.  Phillips.  Addis.,  346 ;  Meserve 
v.  Ammidon,  109  Mass.,  415;  Edgar  v.  Boies,  It  Serg. 
A  R.,  445 ;  Price  v.  Justrobe,  Harp.  (S.  C.),  Ill ;  Mat- 
tox  v.  Craig.  2  Bibb.  (Ky.),  584 ;  Cole  v.  Ross,  9  B. 
Mon.,  393;  M'Donald  v.  Hodge,  5  Hayw.,  85 ;  Wilson 
v.  George.  ION.  H.,  445. 

And  see,  Brooks  v.  Hubbard,  3  Conn.,  60 :  Mettler 
v.  Moore.  1  Blackf .,  342 ;  Perry  v.  Smith.  22  Vt.,  301 ; 
Rockwell  v.  Rockwell,  4  Hill,  164;  Fletcher  v.  Der- 
rickson,  3  Bosw..  181 :  West  v.  Beach,  3  Cow.,  82 ; 
Ross  v.  Carter,  1  Humph.  (Tenn.),  415 ;  Parks  v.  Mar- 
shall, 10  Ind.,  20 ;  Pierce  v.  Spader,  13  Ind.,  458. 

As  to  the  measure  of  damages  for  breach  of  contract 
to  pay  money.  See  Vennutn  v.  Gregory,  21  Iowa, 
326 ;  Guy  v.  Franklin,  5  Cal.,  416;  Thayer  v.  Hedges, 
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23  Ind.,  141 ;  Jefferson  City  Savings  Association  v. 
Morrison,  48  Mo.,  283;  Hargrave  v,  Creighton,  1 
Woods  (C.  C.),  489;  Guiteman  v.  Davis.  3  Daly  (N.Y), 
120;  Marbury  v.  Marbury.  26  Md.,  8;  Nickerson  v. 
Soesman,  98  Mass..  364 ;  Guy  v.  Franklin,  5  Cal.,  416  ; 
Martin  v.  Taylor,  1  Wash.,  1 :  Hobert  v.  Kimberly, 
1  Root  (Conn.),  491 :  Day  v.  Leavensworth,  Id..  519 ; 
Curtice  v.  Whips,  7d.,  445 ;  Osgood  v.  McConncll,  33 
III..  74 ;  Williams  v.  Jones,  12  Ind.,  561 ;  Huston  v. 
Noble,  4  J.  J.  Marsh  (Ky.),  130;  Mason  v.  Biddle,  6  J. 
J.  Marsh  (Ky.),  30;  Hixon  v.  Hixon,  7  Humph. 
(Tenn.),  33;  Harrington  v.  Wells,  12  Vt.,  505 :  Wor- 
thy v.  Jones.  11  Gray  168 ;  Graham  v.  Bickbam.  2 
Yeates  (Pa.),  32 :  Osgood  v.  Osgood  39  N.  H.,  209  ; 
Wharton  v.  Cunningham,  46  Ala.,  590- 
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396*]  ified  *in  the  note.  The  same  principle, 
therefore,  is  applicable  to  each. 

Contracts  in  this  particular  form  are  very 
common  in  some  partsof  the  country,  especial- 
ly in  Vt.,  and  the  other  eastern  States.  I  have 
not  been  able  to  find  any  adjudged  case  on  the 
question  now  before  us,  either  in  the  English 
reports  or  in  those  of  this  State.  The  question 
has  arisen  in  the  adjoining  States  of  Conn,  and 
Pa.,  and  conflicting  decisions  have  been  made. 
In  Meason  v.  Phillips,  Add.,  346,  the  question 
came  before  the  court  in  the  fifth  circuit  in 
Pa.,  on  a  lease  of  lands,  at  a  stipulated  rent, 
payable  in  grain  at  certain  specified  prices  per 
bushel  ;  and  it  was  decided  that  the  damages 
for  a  breach  of  the  contract  must  be  ascer- 
tained by  valuing  the  grain  at  the  current  mark- 
et price  at  the  time  when  the  rent  was  payable. 
A  similar  question  came  before  the  Supreme 
Court  of  that  State  a  few  years  since,  on  a  con- 
tract to  pay  $1,900  in  certain  specified  pay- 
ments of  money  and  whisky,  and  a  similar 
rule  of  damages  was  adopted.  Edgar  v.  Bois, 
11  Serg.  &  R.,  445.  Gibson,  J.,  who  delivered 
the  opinion  of  the  court  in  this  last  case,  pro- 
nounces the  decision  in  Meason  v.  Phillips,  to 
'be  in  all  respects  sound  law.  In  Brooks  v.  Hub- 
•bard,  before  the  Supreme  Court  in  Conn.,  3 
•Conn.,  58,  the  contract  was  to  pay  a  certain 
specified  sum  at  a  fixed  period,  in  cotton  shirt- 
ing at  30  cents  per  yard  ;  and  it  was  there  held 
that  the  amount  specified  in  the  note,  and  not 
the  actual  value  of  the  shirting  at  the  time 
fixed  for  payment,  must  determine  the  quan- 
tum of  damages. 

The  law  being  thus  unsettled,  and  the  jus- 
tices of  the  Supreme  Court  of  our  own  State 
differing  as  to  the  correct  criterion  o£  damages 
in  such  cases,  it  becomes  necessary  for  this 
court  to  examine  the  question  with  attention  ; 
and  to  endeavor  to  settle  it  agreeable  to  the 
principles  of  practical  common  sense. 

The  question  is  not  without  difficulties  on 
either  side,  and  the  true  way  to  decide  it  is,  if 
possible,  to  ascertain  the  real  intent  and  under- 
standing of  the  parties  to  the  contract.  If  that 
understanding  and  intent  was  that  the  defend- 
ant should  deliver  a  certain  fixed  number  of 
397*]  barrels  of  salt  at  all  events,  *then  the 
decision  of  the  Supreme  Court  was  correct,  and 
they  have  adopted  a  rule  which  affords  the 
plaintiff  a  fair  equivalent  for  the  loss  he  has 
sustained  by  the  breach  of  the  contract ;  but  if 
the  intention  was  to  give  the  defendant  the 
privilege  of  paying  the  $79. 50  in  money  or  salt 
at  his  election,  and  the  rate  at  which  the  salt 
might  be  delivered  was  only  introduced  to  pre- 
vent dispute  as  to  the  price  in  case  he  chose  to 
avail  himself  of  the  privilege  of  paying  in  the 
specific  article,  then  the  payment  of  the  prin- 
cipal debt  and  interest  must  afford  the  rule  of 
damages,  the  defendant  having  neglected  to 
avail  himself  of  the  privilege  of  paying  in  the 
specific  article. 

Pothier  says  these  agreements  for  paying 
anything  else  in  lieu  of  what  is  due,  are  always 
presumed  to  be  made  in  favor  of  the  debtor 
and,  therefore,  he  has  always  a  right  to  pay 
the  thing  which  is  actually  due,  and  the  cred- 
itor cannot  demand  anything  else;  and  he  puts 
the  case  of  a  lease  of  a  vineyard  at  a  fixed  rent, 
expressed  in  the  usual  terms  of  commercial 
currency,  but  payable  in  wine.  In  such  a  case 
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he  says  the  lessee  is  not  obliged  to  deliver  the 
wine,  but  may  pay  the  rent  in  money.  2  Ev. 
Poth.,  347,  No.  497.  Chipman,  in  his  valuable 
treatise  on  the  Law  of  Contracts  for  the  deliv- 
ery of  specific  articles,  puts  the  case  of  a  note 
for  $100,  payable  in  wheat,  at  75  cents  per 
bushel,  and  concludes  that  it  comes  within  the 
principle  referred  to  by  Pothier,  and  that  the 
debtor  may  pay  the  $100  in  money,  or  in  wheat 
at  the  price  specified.  He  says  the  nature  of 
the  contract  is  this  :  the  creditor  agreed  to  re- 
ceive wheat  instead  of  money,  and  as  the  par- 
ties concluded  the  price  of  wheat  at  the  time 
of  payment  would  be  75  cents  per  bushel,  to 
avoid  dispute  about  the  price,  they  fixed  it  at 
75  cents  in  the  contract.  If  at  the  time  fixed 
for  payment  wheat  be  at  fifty  cents  a  bushel, 
the  debtor  may  pay  it  in  wheat  at  the  rate  of 
75  cents.  That  if  the  parties  had  intended  the 
risk  in  the  rise  and  fall  of  the  wheat  should  be 
equal  with  both,  the  contract  would  have  been 
simply  for  the  payment  of  a  certain  number  of 
bushels.  Chip.  Cont.,  35. 

This  construction  of  the  contract  appears  to 
be  rational,  and  is  probably  in  accordance  with 
the  practice  of  those  parts  of  the  country  where 
these  contracts  are  most  frequently  made.  The 
*language  is  certainly  not  the  best  [*398 
which  could  be  used  to  express  such  an  intent ; 
and  probably,  if  the  contract  was  drawn  by  a 
lawyer,  he  would  put  it  in  the  alternative,  giv- 
ing the  debtor  the  option  in  express  terms,  to 
pay  the  debt  in  money,  or  in  wheat  at  the  fixed 
rate  per  bushel.  But  certainly  if  the  intention 
of  the  parties  was  that  a  certain  number  of 
bushels  of  wheat  should  be  absolutely  delivered 
in  payment,  a  lawyer  would  draw  the  note  for 
so  many  bushels  of  wheat  in  direct  terms. 

It  is  also  to  be  observed  that  the  Act  of 
1793,  3  Greenl.  ed.,  358,  which  authorized  the 
clerks  to  assess  damages  on  "contracts  for  the 
delivery  of  specific  articles,  at  a  value  or  price 
stipulated  in  the  contract,"  and  which  provis- 
ion has  been  continued  in  all  the  subsequent 
revisions  of  the  laws,  seems  to  embrace  cases 
of  this  description  only.  If  so,  it  may  be  con- 
sidered a  legislative  declaration  that  the  dam- 
ages on  such  contracts  are  to  be  considered  as 
fixed  and  certain  ;  and  that  the  amount  to  be 
recovered  is  a  matter  of  mere  computation. 

On  the  whole,  I  am  inclined  to  concur  in 
Chipman's  construction  of  these  contracts  and, 
consequently,  to  adopt  the  rule  of  damages 
laid  down  by  the  Chief  Justice  in  the  court  be- 
low. If  this  should  be  the  opinion  of  this  court, 
the  judgment  of  the  Supreme  Court  must  be 
reversed,  and  that  of  the  C.  P.  affirmed. 

By  Mr.  Senator  Allen.  The  court  below 
have  considered  the  notes  alluded  to,  as  "a 
contract  for  the  delivery  of  salt,"  and  that  the 
value  of  the  salt  was  the  proper  measure  of 
damage  ;  "that  the  $79.50  specified  in  the  con- 
tract was  never  contemplated  as  a  measure  of 
damages,  but  merely  to  designate  the  quantity 
necessary  to  be  delivered  at  the  price  stipula- 
ted." The  evidence  before  the  jury,  however, 
was,  that  Pinney  transferred  to  Gleason  all  his 
interest  in  a  certain  house  and  lot  in  the  Vil- 
lage of  Liverpool,  and  that  the  consideration 
of  the  transfer  was  $412.50,  for  which  Gleason 
gave  several  notes  or  memorandums,  amonor 
which  were  the  notes  in  question.  It  would 
seem,  therefore,  that  the  amount  in  money  was 
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the  measure  by  which  the  debt  was  to  be  as- 
certained, and  not  the  quantity  of  salt.  If  there 
399*]  was,  in  no  *event,  an  obligation  to  pay 
the  sura  designated,  in  money,  as  the  Supreme 
Court  appear  to  have  decided,  why  was  the 
sum  of  $79.50  inserted  ?  Had  the  agreement 
been  for  the  delivery  of  salt  only,  such  num- 
ber of  barrels  as  would  have  satisfied  the  debt 
would  have  been  mentioned,  and  not  the  sum 
of  $79.50. 

Admitting  that  the  note  in  question  was  a 
contract  for  the  delivery  of  salt,  on  a  particular 
day  and  at  a  stipulated  price,  the  question  is, 
may  a  contractor  neglect  or  refuse  a  fulfillment 
of  his  promise  with  impunity?  Gleason  prom- 
ises to  pay  Pinney  $79.50,  Aug.  1, 1822,  in  salt, 
at  14  shillings  per  barrel  ;  but  he  neglects  or 
refuses  to  deliver  the  salt  at  the  time  mentioned 
in  the  contract,  although  it  appears  from  the 
case,  salt  might  have  been  procured  at  less 
than  14  shillings  per  barrel  Aug.  1,  1822. 

In  the  case  of  Baker  v.  Mair,  12  Mass.,  121, 
it  was  held,  that  if  a  person  contract  to  do  a 
specific  thing  within  a  certain  time  after  no- 
tice, he  will  be  liable  for  the  value  in  money, 
unless  he  do  the  thing  or  be  ready  to  do  it  at 
the  expiration  of  the  time.  This  appears  a  case 
in  point ;  for  the  defendant  contracted  to  do  a 
specific  thing,  namely:  the  delivery  of  salt  at  a 
certain  time,  in  lieu  of  $79.50  in  money.  He 
does  not  perform,  however,  nor  was  he  ready 
to  do  it  at  the  time  stipulated  and.  consequent- 
ly, he  was,  in  accordance  with  the  above  de- 
cision, liable  for  the  $79.50  in  money. 

The  opinion  of  the  Supreme  Court  upon 
which  they  have  founded  their  decision  is,  that 
the  value  of  salt  Aug.  1,  1822,  was  the  only 
measure  of  damages  which  could  be  sustained 
by  the  plaintiff.  This,  according  to  my  view 
of  the  matter,  cannot  be  correct.  Suppose  the 
plaintiff  had  contracted  with  another  for  the 
sale  of  this  salt,  deliverable  on  the  day  he  was 
to  receive  it  from  the  defendant,  but  by  the 
neglect  or  refusal  of  the  defendant  to  deliver 
it  as  promised,  he  not  only  lost  the  sale  of  the 
salt,  but  perhaps  incurred  a  forfeiture  in  addi- 
tion ;  can  it  be  just  or  equitable  that  the  plaint- 
iff shall  be  compelled  to  sustain  such  an  injury 
through  the  wilful  neglect  of  the  defendant  ? 
4OO*]  *To  my  view  it  appears  perfectly  rea- 
sonable, that  if  a  person  contracts  to  perform 
a  certain  act  at  a  given  time,  whether  in  lieu 
of  the  payment  of  a  debt  or  for  a  specific  con- 
sideration, if  he  neglects  to  perform  at  the 
time  agreed  on,  the  contract  ought  to  be  void, 
unless  some  particular  ground  of  equity  exists 
on  his  behalf  to  excuse  and  relieve  against  the 
breach  of  contract.  None  has  been  shown  to 
exist  in  this  case.  I  am  of  opinion  that  there  is 
error  in  the  decision  of  the  Supreme  Court, 
and  that  their  judgment  ought  to  be  reversed. 

By  Mr.  Senator  Beardsley.  Without  re- 
lying on  the  finding  of  the  jury  by  special  ver- 
dict, that  the  note  in  question  was  given  with 
others  for  the  price  agreed  to  be  paid  for  a 
house  and  lot,  I  think  this  judgment  must  be 
reversed.  The  note  or  memorandum  was  given 
for  $79.50,  payable  in  salt  at  fourteen  shillings 
per  barrel,  and  is  at  least  prima  facie  evidence 
that  Qleason  had  received  that  amount  or  the 
value  thereof.  Brook*  v.  Hubbard,  3 Conn.,  58, 
60.  Money  is  the  natural  standard  of  value, 
and  the  amount  in  dollars  and  cents  expressed 
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in  the  note  should  not  be  rejected  for  a  more 
uncertain  standard.  The  note  is  for  a  sum  of 
money  payable  in  salt  at  14  shillings  per  bar- 
rel, and  was  payable  in  salt  for  the  benefit  of 
the  maker,  because  a  note  payable  in  specific 
chattels  is  considered  of  less  value  than  a  note 
payable  in  cash.  Chip.,  Cont.,  35.  The  giving 
of  notes  of  this  kind  is  of  daily  occurrence 
throughout  the  country,  and  among  farmers, 
manufacturers,  lumbermen  and  those  engaged 
in  barter,  the  received  opinion  is,  that  if  not 
paid  as  specified,  the  amount  of  the  note  must 
be  paid  in  cash.  If  not  so  intended  at  the  giv- 
ing of  the  note,  it  would  be  given  for  so  many 
barrels  of  salt.  Chip.,  Cont.,  36. 

Notes  are  frequently  given  for  a  sum  certain, 
payable  in  chattels  at  the  appraisal  of  men, 
sometimes  at  the  cash  value  of  the  articles,  and 
sometimes,  as  in  the  present  case,  at  a  price 
agreed  upon  by  the  parties.  The  object  in  fix- 
ing the  price  is  to  prevent  dispute  in  regard  to- 
the  value,  and  it  will  hardly  be  contended,  that 
if  the  present  note  had  been  given  *f or  [*4O 1 
$79.50,  payable  in  salt  at  the  appraisal  of  men, 
that  the  sum  specified  should  be  rejected  as  the 
standard.  Why,  then,  when  the  parties  to  pre- 
vent dispute  have  agreed  upon  the  value,  shall 
it  be  rejected? 

It  was  admitted  on  the  argument,  that  if 
judgment  had  been  taken  by  default,  the  clerk 
would  have  been  bound  to  assess  the  damages 
at  the  sum  specified  in  the  note.  1  R.  L. ,  522. 
This  is,  undoubtedly,  correct,  and  if  so,  1  can 
see  no  good  reason  for  adopting  a  different  rule 
of  damages  because  assessed  by  a  jury.  The 
Supreme  Court  in  this  cause  and  in  Pinney  v. 
Clark.  1  Cow.,  681,  consider  these  notes  as  con- 
tracts merely  for  the  delivery  of  salt.  They  are 
not  that  class  of  contracts  but  are  for  a  sum 
certain  payable  in  salt.  The  maker  may  dis- 
charge the  note  by  paying  in  salt,  but  if  he 
fails,  the  amount  must  be  paid  in  money,  and 
the  standard  of  value  is  the  sum  agreed  upon 
by  the  parties.  This  renders  the  contract  and 
amount  certain,  and  there  is  no  necessity  of 
evidence  aliunde  the  instrument  to  ascertain 
the  damages. 

It  is  said  that  this  construction  is  unequal  in 
its  operation  ;  that  it  gives  the  maker  the  priv- 
ilege of  paying  in  chattels,  but  takes  from  the 
payee  the  right  of  enforcing  a  specific  per- 
formance in  case  the  article  should  increase  in 
value.  The  answer  is,  that  the  parties  intended 
to  secure  this  advantage  to  the  maker,  other- 
wise they  would  have  excluded  the  dollars  and 
cents,  and  given  the  note  for  so  many  barrels 
of  salt.  The  right  of  paying  in  salt  was  for  the 
maker's  benefit,  Chip.,  35  ;  1  Poth.,  Obi.,  347, 
No.  497,  and  if  the  payee  receives  the  amount 
specified  in  the  note  he  receives  what  the  maker 
was  to  pay  for  the  property  ;  and  it  was  not 
contemplated  that  he  should  secure  to  himself 
not  only  the  price,  but  a  speculation  on  the 
salt  in  case  it  should  increase  in  value,  unless 
the  maker  should  elect  to  pay  in  salt.  But  I 
have  no  doubt  that  such  a  note  may  be  dis- 
charged by  tendering  the  amount  in  cash  in- 
stead of  the  specific  chattel. 

If  this  was  a  case  where  the  maker  had 
agreed  to  pay  a  certain  quantity  of  salt,  without 
inserting  an  amount  in  the  note,  or  where  he 
had  agreed  that  upon  the  payee's  performing 
a  certain  act  or  condition,  he  would  pay  a  given 
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4O2*]  quantity,  *then  the  reasoning  of  the 
two  justices  of  the  Supreme  Court  who  have 
decided  this  cause  might  be  applicable.  They 
have  considered  the  note  in  this  cause,  and  in 
Pinney  v.  Clark,  as  given  for  the  delivery  of 
&  quantity  of  salt,  rejecting  the  amount  speci- 
fied in  the  note  ;  and  in  support  of  their  opin- 
ions, have  cited  and  gone  into  an  examination 
of  cases  in  relation  to  contracts  for  the  deliv- 
ery of  stocks  and  specific  chattels  merely. 

I  shall  refrain  from  a  review  of  those  au- 
thorities, because  I  consider  this  a  different 
contract,  and  of  course  those  authorities  not 
applicable;  but  to  test  the  rule  of  the  Supreme 
Court,  let  us  suppose  the  salt  to  have  been 
worth  $5  per  barrel  (a  price  at  which  it  has 
sometimes  sold),  will  it  be  contended  that  the 
plaintiff  could  recover  damages  at  that  rate  ? 
more  than  $227  on  a  contract  of  $79.50  ?  And 
yet,  if  that  rule  is  correct,  he  would  be  entitled 
to  such  a  recovery;  because,  if  you  go  into  the 
inquiry  as  to  the  value  of  the  article  for  one 
party,  you  must  for  the  other  ;  and  it  is  easy 
to  imagine  a  case  under  this  rule  of  damages 
that  would  be  destruction  to  the  maker  of  the 
note. 

The  above  view  of  the  case,  although  to  my 
mind  perfectly  clear  in  principle,  may  also  be 
supported  by  authority,  as  will  be  found  upon 
a  slight  examination  of  cases. 

In  Smith  v.  Smith,  2  Johns. ,  243,  a  note  was 
given  for  £40,  payable  in  land  at  9s.  per  acre. 
The  court  held  the  note  evidence  of  money  had 
and  received,  coupled  with  an  acknowledgment 
that  it  was  an  honest  debt,  and  £40  and  inter- 
est the  measure  of  damages.  In  Brooks  v.  Hub- 
bard,  3  Conn.,  58,  the  note  was  for  $250,  pay- 
able in  cotton  shirting  at  30  cents  per  yard;  the 
court,  after  argument,  unanimously  decided 
that  $250,  with  interest,  should  be  recovered. 
Ch.  J.  Hosmer  in  that  case  says  :  "  The  con- 
tract in  question  is  one  of  the  most  common 
forms  of  engagement  among  manufacturers 
and  their  workmen;  and  from  their  frequency, 
their  meaning  is  perfectly  intelligible.  The 
promise  to  pay  $250  necessarily  implies  an  in- 
debtedness to  "that  amount  ;  the  residue  of  the 
note  has  no  bearing  on  this  point,  and  relates 
exclusively  to  the  mode  of  payment."  Again; 
"Expunge  the  $250,  or,  what  is  virtually  the 
4O3*]  same  thing,  decide  *that  it  is  not  the 
real  amount  of  the  debt  or  liquidated  damages, 
and  the  note  contains  no  criterion  by  which  the 
number  of  yards  can  be  estimated." 

The  same  principle  is  recognized  in  Chip. 
Cont.,  p.  35,  and  1  Poth.  Obi.,  347,  No.  497, 
and  with  the  opinion  of  Oh.  J.  Savage  in  this 
cause,  furnish  a  preponderance  of  authority 
not  to  be  resisted,  and  amply  sustaining  the 
view  now  taken  of  the  cause.  The  judgment 
must  be  reversed. 

By  Mr.  Senator  Benton.  The  only  ques- 
tion presented  in  this  case  for  the  consideration 
of  the  court  is  whether  the  amount  of  money 
expressed  in  the  note,  or  the  value  of  the  salt 
at  the  time  the  note  fell  due,  is  the  proper 
measure  of  damages. 

The  maker  of  the  note  has  fixed  the  amount 
of  his  indebtedness  in  dollars  and  cents,  and 
this  no  doubt  was  the  actual  sum  due  to  the 
payee;  and  the  delivery  of  the  salt  was  the 
mere  mode  of  payment  of  which  Gleason 
might  have  availed  himself,  had  he  been  so 
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disposed,  even  if  the  salt  at  the  time  the  note 
became  due  had  been  selling  in  market  for  a 
sum  much  less  than  the  price  stipulated  be- 
tween the  parties.  This,  I  apprehend,  is  a  con- 
tract for  the  payment  of  a  sum  of  money  cer- 
tain in  amount,  in  a  specific  article,  at  a  fixed 
price;  and  upon  looking  into  the  record,  it 
will  be  seen  that  a  consideration  passing  from 
Pinney  to  Gleason  for  this  note  with  others  is 
duly  proved.  The  jury,  in  the  special  verdict, 
have  found  this  fact.  Hence  the  objection 
cannot  arise  that  this  note  not  being  negotiable 
within  the  statute,  no  consideration  passed 
upon  giving  it.  This  consideration  clearly 
shows  the  intent  of  the  parties;  nor  is  it,  I 
think,  necessary  to  reject  any  part  of  the  in- 
strument as  surplusage.  The  price  per  barrel 
fixed  upon  the  salt  by  the  parties,  was  such  as 
was  perfectly  satisfactory,  as  much  so,  prob- 
ably, as  if  any  other  or  the  market  price  had 
been  named.  If  this  note  had  been  payable  in 
salt  at  the  market  price,  put  up  in  barrels  in 
good  boating  order,  upon  the  non-delivery  of 
the  specific  article  at  the  day,  what  would  have 
been  the  measure  of  damages  ?  Most  clearly 
the  stipulated  amount  mentioned  in  the  instru- 
ment. *The  substance  of  this  contract  [*4O4: 
appears  to  me  to  be  this:  G.  promises  to  de- 
liver P.,  on  a  day  certain,  so  many  barrels  of 
salt,  at  14  shillings  per  barrel,  as  would  amount 
to  the  sum  of  $79.50,  or  in  default  of  this  he 
engages  to  pay  him  this  latter  sum  in  cash. 

1  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  reversed  with  costs, 
and  the  judgment  of  the  C.  P.  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  judgment  of  the  Supreme  Court  was,  there- 
upon, reversed.* 

Reversing:— 5  Cow.,152. 

Cited  in— 4  Hill,  165  ;  5  Den.,  141 ;  H.  &  D.,  356 ;  32 
N.  Y.,  616 ;  34  N.  Y.,  652 ;  59  N.  Y.,  371 ;  4  Abb.  App. 
Dec.,  164, «.;  45  Barb.,  629 ;  47  Barb.,  493 ;  53  Barb., 
464 ;  56  Barb.,  45 ;  3  T.  &  C.,  18 ;  30  How.  Pr.,  393 ;  33 
How.  Pr.,  98;  35  How.  Pr.,  12:  48  How.  Pr.,  344;  1 
Abb.  N.  8.,  181 ;  4  Abb.  N.  S.,  86 ;  5  Abb.  N.  S.,  241 ; 
14  Abb.  N.  S.,  440 ;  3  Bos.,  188 ;  4  Rob.,  72 ;  1  E.  D.  S., 
489  ;  4  Daly,  464  ;  40  N.  J.  L.,  242. 

See  3  Sandf.,  614;  17  Wis.,  318;  39  Am.  Dec.,  320  (4 
Ala.,  700) ;  2  Am.  Rep.,  562  (40  Ga.,  76) ;  44  Am.  Rep., 
60  (60  Cal.,  383). 

*The  Supreme  Court  of  Tenn.,  on  a  question  aris- 
ing on  a  similar  contract,  held,  in  accordance  with 
the  opinion  of  the  majority  of  the  judges  of  the 
Supreme  Court  of  this  State,  that  the  value  of  the 
article  at  the  time  when  the  contract  was  to  be  per- 
formed, and  not  the  sum  specified  in  the  contract, 
was  the  measure  of  damages.  McDonald  v.  Hodge, 
5  Haywood  Tenn.,  85. 


MCLAUGHLIN  ».  G.  &  R.  WAITE. 

Finder  of  Lottery  Ticket  Payable  to  Holder,  not 
Entitled  to  Recover  from  Vendor  wJio  has  Re- 
ceived Whole  Prize. 

The  finder  of  a  lottery  ticket.or  rather  of  a  certifi- 
cate of  a  half  ticket  payable  to  the  holder,  issued 
by  a  vendor  of  lottery  tickets,  is  not  entitled  to  re- 
cover from  the  vendor  the  moiety  of  the  money 
drawn  as  a  prize  by  the  original  ticket,  the  vendor 
having  received  the  whole  prize  money  from  the 
managers  of  the  lottery,  where  the  vendor  has  no- 
tice that  the  party  holding  the  certificate  came  to 
the  possession  of  it  by  finding;  payment  to  the 
holder,  under  such  circumstances,  would  be  no  bar 
to  an  action  by  the  owner. 

Citations— 1  Bl,  Com-,  308;  2  Bl.  Com.,  402,  450: 
Dom.,  B.  3,  tit.  7,  sec.  2,  art.  9,  10 ;  Code  Napoleon, 
art.  2279 ;  Civ.  Code  La.,  art.  3383 ;  1  Str.,  505 ;  1  Esp., 
105, 106 ;  4  Jacob's  Law  Diet.,  430, 6.  285 ;  Doug.,  611 ; 
Burr.,  452 ;  13  East,  135 ;  2  Camp.,  214. 
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TERROR  from  the  Supreme  Court.  McLaugh- 
J_J  lin  came,  by  finding,  to  the  possession  of 
a  certificate  granted  by  the  Waites,  who  were 
lottery  ticket  vendors,  in  these  words:  "  Lit- 
erature Lottery,  second  class,  new  series, 
Waites'  office,  13,  27,  29.  This  ticket  will  en- 
title the  holder  to  one  half  share  of  such  prize 
as  shall  be  drawn  to  its  number,  in  the  second 
lottery  new  series,  agreeable  to  an  Act  of  the 
Legislature  of  this  State,  if  demanded  within 
twelve  months  after  the  completion  of  the 
drawing,  subject  to  a  deduction  of  fifteen  per 
cent.  Half — G.  &  R.  Waite,  New  York,  May, 
1823."  July  23,  1823,  the  original  ticket  drew 
a  prize  of  $5,000,  which,  July  29,  was  paid  to 
the  Waites.  On  or  about  the  day  the  money 
was  received  by  the  Waites,  the  plaintiff  called 
4O5*]  *at  their  office,  presented  the  certifi- 
cate, said  that  he  had  found  it  near  the  Fulton 
market,  that  he  expected  about  $250  as  a  re- 
ward, but  would  be  willing  to  receive  $100, 
and  left  his  direction  where  he  might  be  found 
in  case  any  one  came  to  demand  the  prize;  two 
or  three  weeks  afterwards  he  called  to  inquire 
whether  any  one  had  come  to  demand  the 
prize.  The  ticket  was  advertised  by  the  de- 
fendants, in  which  the  plaintiff  acquiesced. 
Dec.  15,  1823,  the  plaintiff  called  a  third  time 
and  then  demanded  payment  of  the  prize,  to 
which  demand  the  defendants  answered  that 
they  would  pay  the  prize  when  the  right  own- 
er called.  The  plaintiff  commenced  his  suit 
in  May,  1824.  The  judge  charged  the  jury  that 
the  plaintiff  had  no  right  to  recover  against  the 
defendants,  inasmuch  as  he  came  to  the  pos- 
session of  the  ticket  by  finding,  and  that  the 
condition  mentioned  in  the  body  of  the  ticket 
did  not  vary  the  rights  ot  the  parties.  The 
jury  found  a  verdict  for  the  defendants.  The 
plaintiff  having  tendered  a  bill  of  exceptions 
to  the  decisions  of  the  judge,  moved  the  Su- 
preme Court  for  a  new  trial,  which  was  denied 
and  judgment  was  rendered  for  the  defend- 
ants. See  9  Cow.,  670.  The  plaintiff  sued 
out  a  writ  of  error.  The  cause  was  argued 
here  by, 

Mr.  D.  Selden,  for  .the  plaintiff  in  error. 

Mr.  A.  Van  Vechten,  for  the  defendants 
in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  There  is  no  doubt  as 
to  the  right  of  the  finder  of  a  chattel  to  retain 
the  possession  thereof  against  all  the  world  ex- 
cept the  rightful  owner.  If  chattels  are  found 
secreted  in  the  earth,  or  elsewhere,  the  com- 
mon law  presumes  the  owner  placed  them  there 
for  safety,  intending  to  reclaim  them.  If  the 
owner  cannot  be  found,  he  is  presumed  to  be 
dead,  and  that  the  secret  died  with  him.  In 
such  cases,  the  property  belongs  to  the  sover- 
eign of  the  country  as  the  heir  to  him  who  was 
the  owner;  but  if  they  are  found  upon  the  sur- 
face of  the  earth,  or  in  the  sea,  if  no  owner 
appears  to  claim  them,  it  is  presumed  they 
4O6*]have  been  intentionally  abandoned  by 
the  former  proprietor;  and  as  such,  they  are 
returned  into  the  common  mass  of  things,  as 
in  a  state  of  nature.  They,  consequently,  be- 
long to  the  finder  or  first  occupant,  who  thinks 
fit  to  appropriate  them  to  his  own  use.  1  Bl. 
Com.,  308;  2  Id.,  402.  Such,  also,  was  the  rule 
of  the  civil  law  as  to  all  moveables  found,  and 
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the  same  principle  is  incorporated  into  the 
civil  codes  of  France  and  Louisiana.  Domat, 
B.  3,  tit.  7,  sec.  2,  art.  9,  10  ;  Code  Napoleon, 
art.  2279;  Civ.  Code  La.,  art.  3383-3385.  If  a, 
person  is  in  possession  of  a  chattel  which  no- 
one  has  a  legal  right  to  take  from  him,  he  is 
both  the  possessor  and  proprietor  thereof,  and 
may  recover  against  any  person  who  attempts 
wrongfully  to  devest  him  of  that  possession 
which  is  the  evidence  of  his  right.  It  was  oa 
this  principle  that  the  case  of  Armory  v.  Dela- 
mirie,  1  Str.,  505,  was  decided.  The  chimney 
sweep's  boy  was  entitled  to  the  possession  of 
the  diamond  by  finding,  and  the  jeweler  hav- 
ing deprived  him  of  it  without  any  legal  right, 
was  held  answerable  therefor  in  damages.  It 
did  not  lie  in  the  mouth  of  a  wrong-doer  to  in- 
sist that  the  boy  had  no  right;  and  the  legal 
presumption  being  that  the  former  owner  had 
abandoned  the  property,  the  measure  of  dam- 
ages was  the  full  value  thereof. 

This  principle,  however,  is  not  applicable  to 
the  present  case.  A  negotiable  note  or  bank- 
er's check  is  a  mere  chose  in  action,  or  evi- 
dence of  the  right  of  the  real  owner;  and  the 
lottery  ticket  vendor's  certificate  can  have  no 
greater  validity.  All  property  in  a  thing  in 
action  must  depend  on  contract  either  express 
or  implied.  It  is  not  property,  but  an  evidence 
of  a  right  to  property.  If  we  apply  to  it  the 
before  mentioned  principle  of  presumption, 
that  the  former  owner  voluntarily  abandoned 
his  right,  the  person  against  whom  the  legal 
claim  existed  is  entitled  to  the  benefit  of  such 
relinquishment.  If  property  is  abandoned  it 
is  in  a  state  of  nature,  and  the  first  possessor 
is  entitled  to  it;  but  if  a  right  of  action,  or  a 
contract  for  the  delivery  of  property,  is  volun- 
tarily relinquished  by  the  person  entitled  to 
the  same,  his  right  is  gone;  and  no  other  per- 
son, without  the  consent  of  the  original  con- 
tracting parties,  can  recover  on  that  contract. 
*For  the  purposes  of  commerce,  the  [*4O7 
possession  of  certain  negotiable  securities,  in 
the  hands  of  bona  fide  holders,  is  conclusive 
evidence  of  right.  But  in  those  cases  it  is  con- 
clusive against  the  loser  as  well  as  against  the 
debtor  although  the  former  shows  that  he  nev- 
er intended  to  abandon  his  right.  The  claim 
of  the  bona  fide  holder  in  those  cases  depends 
upon  the  principle  of  equity,  that  where  one 
of  two  innocent  persons  must  suffer  by  the 
wrongful  act  of  a  third,  he  who  by  his  negli- 
gence has  enabled  him  to  do  the  injury  must 
sustain  the  loss.  In  such  cases  possession  is, 
prima facie,  evidence  of  right;  and  a  bona  fide 
purchase  from  the  possessor  under  a  supposi- 
tion that  he  is  the  legal  owner,  will  entitle  the 
vendee  to  recover  even  against  the  loser.  These 
circumstances  in  law  operate  as  a  legal  assign- 
ment of  the  property. 

On  the  same  principle,  by  the  common  law, 
a  sale  of  a  chattel  in  market  overt  operated  as 
a  legal  transfer,  and  devested  the  right  of  the 
owner.  But  a  sale  in  market  overt  will  not 
protect  the  property  against  the  legal  owner, 
if  the  purchaser  knows  it  does  not  belong  ab- 
solutely to  the  vendor.  2  Bl.  Com.,  450.  If  it 
appears  that  the  holder  of  a  negotiable  note  is 
not  the  legal  owner,  he  cannot  recover  thereon 
unless  he  shows  that  he  gave  value  forit,or  re- 
ceived it  in  the  ordinary  course  of  business,  or 
with  the  assent  of  the  owner.  He  cannot  re- 
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cover  on  it  unless  such  recovery  will  be  a  bar 
to  any  suit  brought  by  the  real  owner.  In  this 
case,  the  defendants  were  informed  that  the 
plaintiff  was  not  in  possession  of  the  ticket 
either  as  the  legal  or  equitable  assignee  of  the 
real  owner,  to  whom,  therefore,  they  would 
have  remained  liable  if  they  had  paid  it  to  the 
finder  under  such  circumstances.  Even  if  a 
neglect  to  demand  payment  within  the  year 
would  have  been  a  forfeiture  of  the  right  of 
the  real  owner,  which  I  very  much  doubt,  this 
suit  was  brought  before  the"  expiration  of  the 
year.  The  judge  was,  therefore,  correct  in 
saying  that  condition  did  not  alter  the  rights  of 
the  parties. 

The  defendants  were  the  owners  of  the  orig- 
inal ticket  and,  therefore,  were  the  proper  per- 
sons to  receive  the  prize  from  the  managers. 
They  of  course  must  have  given  security  to 
4O8*]  *pay  the  money  to  the  legal  owner  of 
the  share  whenever  it  was  called  for.  By  their 
agreement  they  did  not  contract  to  pay  it  to 
any  other  than  the  legal  holder  and  owner  of 
their  certificate.  Neither  of  the  parties  have 
any  equitable  right  to  retain  the  money;  and  if 
all  the  facts  had  been  known  to  the  man- 
agers with  whom  the  original  ticket  was  de- 
posited, probably  it  would  not  have  been  paid 
over  to  either,  but  would  have  been  retained 
until  the  person  equitably  entitled  to  this  part 
of  the  prize  had  appeared. 

Where  money  or  other  property  is  in  the 
possession  of  one  party  and  another  seeks  to 
recover  it  where  neither  has  the  right,  if  such 
possession  has  not  been  wrongfully  obtained, 
courts  of  justice  will  not  interfere.  The  plaint- 
iff must  recover  on  the  strength  of  his  own 
title,  and  if  he  has  no  legal  right  to  the  prop- 
erty, the  court  will  not  inquire  as  to  the  rights 
of  "the  defendant.  No  recovery  can  be  had  in 
this  case  without  making  a  new  contract  for 
the  parties  to  which  the  defendants  never  as- 
sented; nor  without  adopting  a  principle  which 
might  be  dangerous  in  its  operation. 

I  think  the  decision  of  the  Supreme  Court  is 
correct,  and  ought  to  be  affirmed. 

By  Mr.  Senator  Allen.  It  is  admitted,  both 
by  the  court  below  and  the  counsel  for  the  de- 
fendants here,  that  when  a  person  finds  any- 
thing, such  finding  gives  him  such  a  property 
in  the  thing  found  as  will  enable  him  to  main- 
tain an  action  of  trover  against  anyone  who 
takes  it  from  him,  unless  he  be  the  rightful 
owner. 

There  being  no  doubt  that  the  plaintiff  was 
the  legal  possessor  of  the  lottery  ticket  in  ques- 
tion until  claimed  by  the  rightful  owner,  the 
inquiry  is  whether  he,  as  the  representative  of 
the  owner,  was  entitled  to  the  amount  of  the 
prize  it  drew,  or  whether  the  defendants  who 
sold  the  ticket  were  entitled  to  it. 

I  have  found  no  case  (perhaps  owing  to  the 
limited  means  for  search  within  my  reach) 
similar  to  the  one  under  consideration;  and  as 
this  court,  according  to  my  view,  is  not  strict- 
ly a  court  of  law,  I  think  I  am  authorized,  in 
deciding  questions  brought  before  us  for  ad- 
4O9*]  judication,  to  do  so  in  accordance  *with 
the  impressions  on  my  mind,  as  to  the  justice 
and  equity  of  the  matter  submitted. 

The  prize  was  payable  to  the  holder  of  the 
certificate,  and  the  purchaser  must  have 
known  this  fact,  and  that  the  holder  only  could 
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claim  the  prize  ;  and  that  if  he  lost  the  certifi- 
cate and  was  unable  to  produce  it,  he  could 
not  receive  the  money  for  the  prize,  as  the  sell- 
ers, or  promisors,  would  claim  to  be  relieved 
from  the  payment,  in  the  event  of  its  non  pro- 
duction, in  accordance  with  the  tenor  of  their 
agreement  as  expressed.  Of  this,  it  appears  to 
me,  there  can  be  but  little  doubt ;  and  as  the 
holder  only  was  entitled  to  the  prize,  the  rem- 
edy of  the  owner,  if  he  appeared  to  claim, 
must  have  been  against  the  holder,  who  found 
or  possessed  the  ticket,  and  received  the  mon- 
ey for  it,  and  not  against  those  who  sold  it  and 
paid  the  prize  in  accordance  with  the  engage- 
ment to  the  holder. 

It  must  be  conceded,  I  think,  that  the  plaint- 
iff evinced  a  creditable  degree  of  honesty  in  the 
business,  by  admitting  in  the  first  instance  that 
he  was  not  the  purchaser  of  the  certificate,  but 
that  he  had  found  it ;  and  by  leaving  a  ref- 
erence to  his  place  of  residence,  in  the  event  of 
any  claim  from  the  owner.  The  course  thus 
adopted  by  the  finder,  however,  although  pro- 
ceeding from  a  principle  of  strict  integrity, 
was  the  cause,  as  appears  from  the  reasoning 
of  the  court  below,  of  depriving  him  of  his 
right;  for,  had  he  not  disclosed  the  fact  of 
finding,  the  defendants  must  have  paid  him 
the  money,  which,  upon  that  fact  being  com- 
municated, they  refused  to  do. 

A  bill  if  lost  and  found  by  any  person,  gives 
him  no  property  against  the  owner,  though  it 
does  against  all  other  persons,  and  the  owner 
may  have  trover  for  the  bill  in  the  finder's 
hands;  but  when  it  once  becomes  fairly  trans- 
ferred in  the  course  of  trade,  the  owner's  prop- 
erty is  from  that  time  at  an  end.  Therefore,  if 
a  banker  or  tiae  acceptor  of  a  bill  of  exchange 
pays  a  bill  so  drawn  on  him,  he  shall  not  be 
liable  to  the  owner  of  the  bill,  if  the  bill  has 
been  lost  or  stolen,  provided  such  payment  has 
been  made  by  him  in  the  fair  course  of  trade 
and  business.  1  Esp.,  105,  106.  By  this  rule, 
*if  the  plaintiff  had  sold  the  certificate,  [*41O 
the  purchaser  would  have  been  protected,  even 
against  the  true  owner,  because  it  would  have 
been  fairly  transferred  in  the  course  of  trade; 
and  nothing  is  more  common  than  the  sale  of 
lottery  tickets,  and  the  delivery  constitutes  the 
transfer.  It  is,  however,  the  fair  course  of  the 
trade  and  business  of  the  vendors  of  lottery 
tickets  to  pay  such  of  them  as  shall  have  drawn 
prizes  to  the  holder  of  such  tickets;  and  there- 
fore, had  the  defendants  paid  the  plaintiff  on 
his  producing  the  prize  ticket,  in  my  opinion 
the  remedy  of  the  owner  would  have  been  only 
against  the  receiver  of  the  money,  and  not 
against  the  payer.  As  the  case  now  stands,  the 
defendants  are  not  bound  to  pay  even  to  the 
true  owner,  should  he  appear;  as  in  accordance 
with  the  decision  of  the  court  below,  no  de- 
mand can  legally  be  made  except  by  the  own- 
er and,  therefore,  if  the  owner  should  appear, 
he  would  be  met  by  the  provision  in  the  ticket, 
"  if  demanded  within  twelve  months  after  the 
completion  of  the  drawing,"  and  not  having 
made  the  demand  in  that  time,  payment  will 
of  course  be  refused. 

Whatever  movables  are  found  on  the  sur- 
face of  the  earth,  or  in  the  sea,  and  are  un- 
claimed by  any  owner,  are  supposed  to  be 
abandoned  by  the  last  proprietor,  and  as  such 
are  returned  into  the  common  stock  and  mass 

895 


410 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1830 


of  things  and,  therefore,  they  belong,  as  in  a 
state  of  nature,to  the  first  occupant  or  fortunate 
finder.  2  Bl.  Com.,  402. 

I  am  unable  to  preceive  why  this  doctrine 
should  not  apply  to  the  matter  under  consid- 
eration. If  I  hold  the  note  of  a  solvent  bank 
it  is  the  same  as  so  much  specie,  because,  the 
specie  may  at  any  time  be  obtained  for  it,  so 
also  for  a  lottery  ticket  entitled  to  a  prize;  and 
if  either  of  these  evidences  are  found,  and  no 
owner  appears  to  claim  them,  they  ought  to  be 
considered  as  abandoned  by  the  last  proprietor, 
and  to  belong  to  the  first  occupant  or  fortunate 
finder.  That  the  certificate  in  question  has 
been  so  abandoned  must  be  admitted;  for  if  it 
was  otherwise,  the  publicity  given  to  the  fact 
of  finding  by  its  being  advertised,  the  trial  in 
open  court,  'and  the  long  time  elapsed  since  the 
event,  would  have  brought  forward  a  claimant. 
411*]  *Of  things  personal,  a  title  may  be 
obtained  to  anything  found  which  does  not 
come  under  the  description  of  waifs,  estrays, 
wreck  or  treasure-trove.  If  treasure-trove  (spe- 
cie) be  found  in  the  sea  or  upon  the  earth,  it 
doth  not  belong  to  the  King,  but  to  the  find- 
er, if  no  owner  appears.  4Jac.  Law  Diet., 430; 
6  Id.,  285.  If  there  is  any  authority  in  these 
quotations,  then,  to  my  view,  the  finding  of  the 
certificate,  which  might  be  turned  into  money 
as  readily  as  the  note  of  a  bank,  was  the  same 
in  effect  as  though  so  much  specie  had  been 
found,  and  belongs  to  no  person  but  the  find- 
er, except  claimed  by  the  owner.  A  lottery 
ticket,  as  a  transferable  article,  is  the  same  as  a 
bank  note,  and  was  intended  to  be  so  considered 
by  the  makers  of  them,  and  has  been  so  consid- 
ered by  the  public;  as  daily  instances  occur  of 
such  transfers  being  made,  merely  by  delivery, 
without  any  verbal  or  written  form  whatever. 
If  a  bank  note  be  found,  it  will  not  surely  be 
contended  that  for  such  cause  solely  the  bank 
who  issued  it  would  be  authorized  to  refuse  its 
payment.  They  promise  to  pay  the  bearer, 
and  the  venders  of  lottery  tickets  promise  to 
pay  the  holder — words  of  the  same  import, 
and  equally  binding  upon  the  promisors.  The 
defendants,  therefore,  were  bound  to  pay  the 
holder,  and  no  doubt  they  would  have  paid 
him,  but  for  his  honest  admission  that  he  found 
the  ticket. 

The  simple  fact  of  the  case  is  as  follows:  the 

Elaintiff  found  a  thing  worth  more  than  $2,000; 
ut  feeling,  as  every  honest  man  would  on  the 
occasion,  that  the  property  was  not  his  if  the 
owner  could  be  discovered,  he  informs  the  per- 
sons who  were  bound  to  pay  the  money  that  he 
had  found  it.and  consents  that  the  fact  should 
be  published  in  the  newspapers,  in  order  that 
the  owner  might  know  where  to  call  for  his 
property.  No  owner,  however,  appears,  and 
the  finder  demands  payment  of  the  makers  of 
the  thing  found,  who  refuse  to  pay;  he  appeals 
to  the  courts,  and  they  decide  he  has  no  right 
to  recover;  by  which  the  maker  of  the  ticket 
not  only  receives  the  pay  for  the  thing  he  had 
sold,  but  retains  the  money  for  the  prize,  to 
which  he  has  no  earthly  claim,  as  appears  to 
be  admitted  on  all  bands.  The  true  owner  has 
no  claim,  as  he  has  lost  his  rights  by  omitting 
4 1 2*J  *to  demand  the  money  within  twelve 
months  after  the  drawing  of  the  lottery;  the 
possessor  has  no  claim,  because  he  found  the 
evidence;  and  the  defendants,  who  have  re- 
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ceived  the  money  from  the  managers,  have  no 
claim.  Thus  strangely  situated  is  this  case  by 
the  decision  of  the  court  below. 

It  appears  to  me  that  the  rule  in  all  cases  of 
finding  ought  to  be,  that  every  person  who 
found  anything  that  had  been  lost  or  aban- 
doned by  the  owner  should  be  bound  to  adopt 
all  reasonable  means  in  his  power  to  apprise 
the  owner  that  the  article  was  found ;  and  if, 
after  doing  so,  no  claimant  appears,  the  article 
found  ought  to  belong  to  the  finder,  he  being 
accountable  to  the  owner,  if  at  any  time  after- 
wards he  shall  appear,  claim  the  property,  and 
substantiate  such  claim  by  the  necessary  proof. 

I  have  come  to  the  conclusion,  therefore.that 
the  plaintiff  was  entitled  to  the  prize  drawn  to 
the  ticket  he  found  and,  consequently,  that  the 
decision  of  the  court  below  was  erroneous,  and 
ought  to  be  reversed. 

By  Mr.  Senator  Beardsley.  The  law  is 
well  settled,  that  the  finder  of  a  chattel  acquires 
a  right  to  the  chattel  found  against  all  the  world 
except  the  owner.  It  is  also  well  settled,  that 
the  finder  of  a  promissory  note  or  chose  in  ac- 
tion does  not  acquire  such  a  right  as  will  en- 
able him  to  maintain  an  action  for  the  money. 
The  finder  is  entitled  to  hold  the  thing  found 
until  the  owner  appears;  but  if  it  is  a  note  or 
chose  in  action,  it  is  but  evidence  of  a  right, 
and  of  no  value  unless  enforced.  Peacock  v. 
Rhodes,  Doug.,  611;  Burr.,  452;  Miller  v.  Race, 
13  East,  135;  Solomons  v.  Bank  of  England,  2 
Camp.,  214;  Pierson  v.  Hutchiwon,  in  note  at 
end  of  the  case. 

It  is  true  the  finder,  by  transferring  a  note  or 
bill  of  exchange  to  a  bonaf.de  purchaser,  can 
confer  a  good  title,  and  he  who  steals  a  note  or 
bill  can  do  the  same;  but  this  must  be  before 
the  note  or  bill  is  due,  because  if  due  the  pur- 
chaser takes  it  on  the  credit  of  the  person  who 
sells,  and  is  chargeable  with  notice  of  every 
fact  that  may  be  urged  against  it.  2  Camp., 
214,  in  note.  These  principles  are  familiar,  and 
they  appear  to  me  to  be  conclusive  against  the 
plaintiff  in  *this  cause.  He  found  the  [*413 
certificate  in  relation  to  the  ticket,  and  he  gave 
notice  to  the  defendants  that  he  had  found  it. 
Having  given  them  notice  of  the  finding,  they 
could  not  safely  pay  him  the  money  without 
subjecting  themselves  to  an  action  from  the 
owner  if  he  had  appeared.  And  whether  he 
appeared  to  claim  the  money  or  not  cannot  al- 
ter the  rights  of  the  parties.  If  the  plaintiff  is 
now  entitled  to  recover,  he  was  equally  entitled 
the  moment  the  money  was  due.  It  is  one  of 
those  cases  where  neither  party  is  entitled  in 
right  to  the  money,  because  it  belongs  to  the 
owner  of  the  ticket;  but  the  law  leaves  the  par- 
ties to  enjoy  the  rights  which  they  respectively 
possess.  The  plaintiff  has  a  right  to  the  cer- 
tificate which  he  found;  and  the  defendants 
being  in  possession  of  the  prize  money,  must 
hold  it  till  the  owner  appears;  and  if  he  never 
appears,  it  is  their  good  fortune,  as  it  would 
have  been  the  plaintiff's,  had  he  found  the 
money  instead  of  the  certificate. 

Suppose  a  foreigner  should  come  into  this 
State,,  one  who  had  no  heirs  or  representatives 
within  it, and  should  bring  with  him  a  check  on 
one  of  our  banks  payable  to  him  or  bearer.and 
should  lose  it  or  die  and  leave  the  check  in  his 
pocket,  can  it  be  contended  that  the  finder  of 
the  check,  or  he  who  should  possess  himself  of 
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it,  could  maintain  an  action  against  the  bank 
for  non-payment,  where  notice  was  given  to  the 
bank  that  the  person  presenting  it  had  found 
it?  It  think  it  cannot  be  maintained  that  an 
action  would  lie;  and  yet  the  bank  would  be 
in  possession  of  the  fund  upon  which  the  check 
was  drawn,  and  would  continue  in  possession 
until  it  was  drawn  out  by  the  person  who  had 
placed  it  there,  or  upon  his  authority;  and  if 
lie  never  drew  for  it,  the  bank  would  enjoy 
the  fund  as  its  own,  without  any  right  except 
that  of  possession.  The  law  never  devests  one 
person  of  his  possession  of  chattels  or  money 
for  the  sake  of  giving  it  to  another,  unless  the 
other  shows  a  paramount  right.  These  prin- 
ciples are  familiar,  and  are  fairly  deducible 
from  the  cases  which  have  a  bearing  on  the 
subject,  and,  I  think,  are  conclusive  against 
the  plaintiff. 

The  opinion  of  the  Chief  Justice,  I  think,  is  a 
-correct  exposition  of  the  law,  and  the  judgment 
must  be  affirmed. 

414*]  *On  the  question,  shall  this  judgment 
be  reversed  ?  the  members  voted  as  follows: 

For  reversal — Senators  Allen,  Conklin,  Deitz, 
M'Carty,  M' Martin,  Rexford,  Throop,  Warren, 
Wheeler  and  Woodward — 10. 

For  affirmance — The  CHANCELLOR  and  Sen- 
ators Armstrong,  Beardsley,  Benton,  Boughton, 
Bronson,  Gere,  Hubbard,  Mather,  Maynard, 
McLean,  Oliver,  Sherman,  Tallmadge  and  Todd 
—15. 

Whereupon  the  judgment  of  the  Supreme  Court 
was,  accordingly,  affirmed. 

Affirming-— S.  C.,  9  Cow.,  970. 

Cited  in— 3  Bdw.  Ch.,  75;  2  Barb.,  155;  35  Super, 
378 ;  1  E.  D.  S.,  394. 

Doubted  and  Distinguished— 2fi  Am.  Rep.,  383  (38 
Gratt.,  601) ;  43  Am.  Eep.,  601  (74  Me.,  452). 


GREELE  «.  PARKER. 

Bills  of  Exchange — Promise  to  Accept — What 
Amounts  to  Absolute  and  Unconditional  Prom- 
ise. 

Where  A,  for  the  accommodation  of  B,  indorsed 
a  bill  of  exchange  for  $3,500,  drawn  by  B  on  C,  pay- 
able 4  months  after  date,  in  consequence  of  being 
shown  a  letter  from  C  to  B  saying :  "I  have  no  ob- 
jections to  accepting  for  you  at  3  and  4  months  for 
$2,500,  on  the  terms  you  propose ;"  which  bill  of  ex- 
change was  discounted  by  a  bank  and  passed  to  the 
credit  of  B,  and  to  the  payment  of  which  A  was  sub- 
sequently subjected;  it  was  held,  that  A  was  entitled 
to  recover  against  C  on  the  acceptance  contained  in 
the  letter,  without  showing  what  were  the  terms 
proposed  adverted  to  in  the  letter,  or  a  compliance 
with  them;  and  notwithstanding  that  one  bill  was 
drawn  at  4  months,  instead  of  two  bills  at  3  and  4 
months. 

The  Chancellor  and  seven  Senators  dissented  from 
this  decision.  See  the  reasons  of  the  Chancellor,  in 
the  opinion  pronounced  by  him. 

Citations-2  Wash.  C.  C.,  514 ;  1  Pet.,  264 ;  2  Wheat., 
«6 ;  15  Johns.,  6-13 ;  1  East.  98 ;  Chit.  Bills,  2,  3,  5, 138 ; 


5  Mass.,  11 ;  10  Johns.,  214-216 ;  15  Johns.,  6 ;  Doug 
286 ;  4  East,  57 ;  5  East,  514 ;  1  T.  R.,  406 ;  3  T.  R.,  1W. 

ERROR  from  the  Supreme  Court.  Parker 
indorsed  a  bill  of  exchange  for  the  accom- 
modation of  D.  H.  Stone,  drawn  by  Stone  on 
Greele  for  $2,500,  dated  Feb.  11, 1827,  payable 
4  months  after  date;  Parker  was  induced  to  be- 
come such  indorser  on  being  shown  by  Stone 
a  letter  from  Greele  to  him  bearing  date  N.  Y., 
Feb.  9,  1827,  in  these  words:  "I  have  received 
42  bundles  medium  as  you  mentioned.  The 
imperial  I  think  will  sell  readily.  I  have  no 
objections  to  accepting  for  you  at  3  and  4 
months  for  $.2,500,  on  the  terms  you  propose. 
I  hope  our  navigation  *will  be  free  by  [*415 
15th  or  20th  instant."  Stone  was  a  paper  man- 
ufacturer at  Troy,  and  had  had  extensive  deal- 
ings with  Greele  for  two  years  past.  The  bill 
drawn  by  Stone,  indorsed  by  Parker,  was  dis- 
counted at  a  bank  in  Troy,  Feb.  15,  1827,  and 
passed  to  the  credit  of  Stone;  it  was  sent  by 
the  bank  to  N.  Y.  to  obtain  Greele's  acceptance; 
he  refused  to  accept,  and  the  bill  was  duly  noted 
for  non-acceptance,  and  when  due,  protested 
for  non-payment.  The  plaintiff  paid  it  at  the 
bank,  and  brought  his  action  against  the  de- 
fendant. On  the  trial  at  the  circuit,  the  plaint- 
iff resting  upon  showing  the  above  facts,  the 
defendant  moved  for  a  nonsuit  on  the  grounds: 
1.  That  the  letter  did  not  in  its  terms  amount 
to  an  acceptance;  2.  If  it  amounted  to  an  ac- 
ceptance, such  acceptance  was  conditional,  and 
the  plaintiff  was  bound  to  prove  the  terms  of 
the  condition,  and  their  fulfillment  to  entitle 
him  to  recover;  and  3.  If  the  letter  was  an  en- 
gagement to  accept,  it  was  to  accept  at  3  and  4 
months,  and  the  terms  of  the  engagement 
should  have  been  strictly  pursued  by  drawing 
two  bills  of  equal  amount,  one  at  three  and  the 
other  at  four  months.  The  nonsuit  was  refused, 
and  the  presiding  judge  decided  that  the  letter 
of  the  defendant  was  an  unconditional  agree- 
ment to  accept  the  bill  and,  therefore,  equiva- 
lent to  an  absolute  acceptance  on  the  face  of  it; 
that  the  bill  was  drawn  in  compliance,  substan- 
tially, with  the  letter  of  the  defendant;  that  the 
engagement  did  not  contain  any  condition;  that 
the  letter  appeared  to  have  been  written  in  an- 
swer to  a  request  or  proposal  made  by  Stone  to 
the  defendant  to  accept  for  him  at  3  and  4 
months  for  $2,500,  and  the  expressions  "on  the 
terms  you  propose"  might  well  be  referred  to 
the  proposal  thus  to  accept,  that  is,  for  $2,500 
at  3  and  4  months  ;  that  the  authority  to  draw 
two  bills  at  3  and  4  months  was  for  Stone's 
benefit;  and  a  bill  at  4  months  for  the  whole 
amount  was  most  favorable  to  the  defendant, 
and  a  compliance  with  the  spirit  of  the  engage- 
ment, and  that  the  plaintiff  was  entitled  to  a 
verdict.  The  defendant  excepted  to  the  decisions 
of  the  judge.  The  jury  found  for  the  plaintiff. 
The  defendant  moved  the  Supreme  Court  for  a 
new  trial,  which  was  denied,  and  judgment 


NOTE.— Negotiable  paper-Bitts-Virtual  acceptance, 
or  promi.se  to  accent  before  the  bill  is  drawn— Validity 
of,  in  the  United  States—Present  English  doctrine. 

A  promise  to  accept  a  bill  of  exchange  made  before 
it  is  drawn,  is  held  in  this  country  to  be  a  good  ac- 
ceptance of  such  bill  when  drawn.  "Upon  a  review 
of  the  cases  which  are  reported,  this  court  is  of 
opinion  that  a  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  aft- 
erwards takes  the  bill  on  the  credit  of  the  letter,  a 

WEND.  5.  N.  Y.  R..  10. 


virtual  acceptance  binding  the  person  who  makes 
the  promise/'  Coolidge  v.  Payson,  15  U.  S.  (2  Wheat.), 
66,per  Marshall,  Ch.  J. 

Though  often  under  protest,  this  doctrine  has 
been  universally  accepted  by  the  courts  in  the 
United  States.  In  addition  to  the  above  case  of 
Greele  v.  Parker,  see  Ontario  Bank  v.  Worthington, 
12  Wend.,  593;  Goodrich  v.  Gordon,  15  Johns,  6; 
McEvers  v.  Mason,  10  Johns.,  207  ;  Scott  v.  Pilking- 
ton,  15  Abb.  Pr..  280 ;  Bank  of  Michigan  v.  Ely,  17 
Wend.,  508;  Barney  v.  Worthington,  37  N.  Y.,  112  ; 
Johnson  v.  Clark,  39  N.  Y.,  216 ;  Merchants'  Bank  v. 
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416*]  rendered  for  the  plaintiff.  For  *case, 
arguments  of  counsel  and  opinion  of  court, 
see  2  Wend.,  545-550. 

The  cause  here  was  argued  by, 

Messrs.  C.  Walker  and  J.  L.  Viele,  for 
plaintiff  in  error. 

Mr.  A.  Van  Vechten,  for  defendant  in 
error. 

The  following  opinions  were  pronounced: 

By  the  Chancellor.  It  is  a  well  settled  rule 
of  the  commercial  law  of  this  country,  and  of 
most  of  the  nations  of  Europe,  except  England, 
where  it  has  recently  been  abolished  by  statute, 
that  an  unconditional  promise  in  writing  to  ac- 
cept a  bill  of  exchange,  if  made  within  a  rea- 
sonable time  before  or  after  the  date  of  the  bill, 
and  describing  the  same  in  terms  not  to  be  mis- 
taken, is  a  virtual  acceptance  thereof,  in  favor 
of  any  person  to  whom  such  promise  has  been 
shown, and  who  has  received  the  bill  fora  valu- 
able consideration  on  the  faith  of  such  prom- 
ise. The  question  in  this  case  is  whether 
Greele's  letter  of  Feb.  9,  1827, was  an  uncondi- 
tional promise  to  accept  such  a  bill  as  was 
drawn  by  Stone,  and  indorsed  by  Parker,  on 
the  llth  ol  the  same  month. 

If  the  letter  was  an  absolute  and  uncondi- 
tional promise  to  accept  the  bill,  the  drawee 
could  not,  as  against  a  third  party  who  had  re- 
ceived or  indorsed  the  bill  on  the  faith  of  that 
promise,  show  by  any  extrinsic  evidence  that 
he  did  not  intend  to  accept  the  bill  until  cer- 
tain conditions  were  complied  with.  The  cir- 
cuit judge,  by  deciding  that  the  letter  contained 
an  absolute  promise  to  accept,  necessarily  pre- 
cluded the  defendant  from  giving  any  evidence 
to  alter  the  legal  effect  of  that  promise.  But 
as  the  letter  was  only  a  conditional  acceptance, 
referring  to  some  other  letter  or  paper  for  the 
terms  on  which  the  drawee  consented  to  be- 
come the  acceptor  of  the  bills  to  be  drawn,  it 
was  incumbent  on  Parker  to  show  what  those 
terms  were,  and  that  they  had  been  complied 
with. 

Suppose  in  this  case  the  terms  were  as  stated 
in  the  second  count  of  the  plaintiff's  decla- 
ration, which,  probably, was  the  fact;  the  case 
would  stand  thus:  Greele  has  already  accepted 


*a  draft  for  $1,250  for  the  accommo-  [*417 
dation  of  Stone,  to  meet  which,  according  to- 
his  engagement,  the  latter  sends  to  Greele  42; 
bundles  of  medium  paper.  He  then  proposed 
to  pay  and  take  up  the  $1,250  draft  himself  ; 
and  perhaps  to  send  a  quantity  of  imperial 
paper  to  the  defendant  to  be  sold  on  his  ac- 
count. And  he  then  inquires  of  Greele  whether 
he  will  consent  to  accept  other  drafts  to  the  ex- 
tent of  $2,500  on  those  terms.  The  latter  re- 
plies :  "  I  have  no  objection  to  accepting  for 
you  at  3  and  4  months  for  $2,500  on  the  terms, 
you  propose."  Is  there  anything  in  this  out  of 
the  ordinary  course  of  business  ?  Commercial 
correspondence  is  usually  short  and  compre- 
hensive. The  answer  to  a  proposal  generally 
refers  to  the  proposal  itself  for  some  or  all  of 
the  details  thereof.  In  such  cases  the  proposi- 
tion and  the  answer  must  be  taken  together  for 
the  purpose  of  ascertaining  what  was  the  agree- 
ment between  the  parties.  When  the  drawee 
agrees  to  accept  on  the  terms  proposed  by  the 
drawer,  without  specifying  what  these  terms 
are,  no  prudent  man  would  take  the  bill  on 
the  credit  of  that  agreement  without  inquiring 
as  to  the  nature  of  the  terms  proposed.  And 
the  drawee  cannot  be  charged  as  acceptor  with- 
out proving  the  whole  agreement.  For  this 
purpose  the  party  seeking  to  recover  against, 
him  on  the  bill  must  produce  or  prove  the  orig- 
inal proposition  as  well  as  the  answer  assent- 
ing thereto.  The  case  of  Bead  v.  Wilkinson,  in 
the  C.  C.  of  the  U.  S.  for  the  Pa.  District,  2 
Wash.  C.  C.,  514,  was  similar  to  the  present, 
though  it  was  much  stronger  ;  as  that  was  an 
actual  acceptance  on  the  bill  itself,  whereas  in 
this  case  there  was  only  an  executory  promise 
to  accept.  There  the  drawee  accepted  the  bill 
"  on  the  terms  mentioned  in  his  note,"  without 
specifying  what  those  terms  were.  And  on  the 
trial  before  the  late  Judge  Washington,  the 
plaintiff's  counsel  insisted  that  the  defendant 
should  prove  what  those  terms  were,  or  that  it 
should  be  taken  as  an  absolute  acceptance  of 
the  bill.  But  the  court  decided  that  it  was  a 
conditional  acceptance;  and  that  it  was  incum- 
bent on  the  plaintiff  to  prove  what  the  terms 
were,  and  that  they  had  been  complied  with. 
*In  the  case  before  us  the  court  be-  [*4 1 & 


Cardozo,  40  N.  Y.,  Super.  Ct.,  162 ;  Molson  Bank  v. 
Howard,  40  N.  Y.,  Super.  Ct.,  15;  Evansville  Natl. 
Bank  v.  Kaufmann,  24  Hun,  612 ;  Burns  v.  Row- 
land, 40  Barb.,  368 ;  Gates  v.  Parker,  43  Me.,  544 ;  Cen- 
tral Bank  v.  Richards,  109  Mass,  413 ;  Lathrop  v.  Har- 
low,  23  Mo.,  209;  Banorgee  v.  Hovey,  5  Mass.,  11; 
Storer  v.  Logan,  9  Mass.,  55 :  Stenman  v.  Harrison, 
42  Pa.  St..  49 ;  Williams  v.  Winans,  14  N.  J.  L.,  339  ; 
Lugrue  v.  Woodruff.  29  Ga.,  648 ;  Riggs  v.  Lindsay, 
11  U.  S.  (7  Cr.),500;  Wildes  v.  Savage,  1  Story,  22  ; 
Russell  v.  Wiggin,  1  Story,  213 ;  Townsley  v.  Sum- 
rail,  27  U.  S.,  (2  Pet.),  181 :  Boyce  v.  Edwards,  29  U. 
S.  (4  Pet.),  Ill ;  Bayard  v.  Lathy,  2  McLean,  462 ;  Cas- 
sell  v.  Dows,  1  Blatchf .,  335  ;  Ulster  County  Bank  v. 
McFarlan,  3  Den.,553;  DeTaslett  v.  Crousillat,  2 
Wash.  C.  C.,  132;  Exchange  Bank  of  St.  Louis  v. 
Rice,  98  Mass.,  288.  and  authorities  cited. 

A  verbal  premise  to  accept  a  bill  to  be  drawn,  has 
sometime*  been  held  xufflcient  as  a  virtual  acceptance. 
Ontario  Bank  v.  Worthington  12  Wend.,  593;  Good- 
rich v.  Gordon,  15  Johns.,  6.  The  general  rule  is  the 
other  way.  Matteson  v.  Moulton,  79  N.  Y.,  627; 
Loonie  v.  Hogan,  9  N.  Y.,  435;  Pike  v.  Irwin,  1 
Sandf.,  14  ;  Blakiston  v.  Dudley,  5  Duer.  373  ;  Ed- 
son  v.  Fuller,  22  N.  H.,  183;  Wilson  v.  Clements,  3 
Mass.,  1. 

The  promise  to  accept  may  be  by  telegraphic  mes- 
sage. Johnson  v.  Clark,  39  N.  Y.,  216  ;  Molson's  Bank 
v.  Howard.  40  Super.  Ct.,  16 ;  La.  Nat.  Bank  v.  Scbu- 
chardt,  15  Hun,  405. 
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It  was  suggested  by  Story,  J.,  that  the  doctrine  of 
virtual  acceptance  did  not  apply  to  bills  payable,  after 
sight.  Wildes  v.  Savage,  1  Story,  22.  But,  see,  Uls- 
ter Bank  v.  McFarlan,  3  Den.,  553 ;  S.  C.,  5  Hill,  4I52 ; 
Merchants  Bank  v  Cardozo,  40  N.  Y.,  Super.  Ct., 
15. 

Some  authorities  hold  that  a  promise  to  accept  is 
good  in  favor  of  the  holder,  though  he  did  not  take 
the  bill  on  the  faith  of  such  promise.  Bank  of  Mich. 
v.  Ely,  17  Wend..  508  ;  Read  v.  Marsh.  5  B.  Mon.,  8. 
See,  contra,  in  addition  to  many  of  the  authorities 
above  cited.  Scott  v.  Pilkington,  15  Abb.  Pr..  280 ; 
N.  Y.  Bank  v.  Gibson,  5  Duer,  674 ;  Stenman  v.  Har- 
rison, 42  Pa.  St.,  49. 

As  to  conditional  promises  to  accept,  see  Com.  Bank 
of  Keokuk  v.  Pfeiffer,  22  Hun,  327. 

Though  the  doctrine  held  in  this  country  on  this 
general  subject,  is  based  on  the  earlier  English  au- 
thorities, it  is  now  distinctly  repudiated  in  England. 
Johnson  v.  Collings,  1  East,  98  ;  S.  C.,  1  Ames  Sel. 
Cas..  Bills  &  N.,  171 ;  Bank  of  Ireland  v.  Archer.  11 
Mees.  &  W.,  383 ;  S.  C.,  1  Ames,  Sel.  Cas.,  Bills  &  N., 
180,  quoting  English  statutes. 

See,  generally,  Coolidge  v.  Payson,  15  U.  S.  (2 
Wheat.),66,authoritie8  cited  and  reviewed,  per  Mar- 
shall. Ch.  J.;  Exchange  Bank  v.  Rice,  98  Mass..  288, 
authorities  cited  and  reviewed,  per  Gray,  J.;  S.  C., 
1  Ames,  Sel.  Cas.,  Bills  &  N.,  195.  See,  also,  statutes- 
in  New  York  and  several  of  the  other  States. 
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low  took  it  for  granted,  although  there  was  no 
evidence  on  the  subject,  that  the  letter  of  Feb. 
9  was  in  reply  to  a  written  communication,  sent 
by  the  person  who  delivered  the  paper,  which 
was  still  in  the  possession  of  the  defendant. 
Probably  this  was  so  ;  but  that  did  not  relieve 
the  plaintiff  from  the  necessity  of  proving  what 
the  defendant's  agreement  was.  If  any  part  of 
the  correspondence  which  constituted  the  agree 
ment  was  in  the  hands  of  Greele,  the  proper 
course  for  the  plaintiff  was  to  call  on  him  to 
produce  it  on  the  trial;  and,  if  he  refused, parol 
evidence  might  have  been  given  of  its  existence 
and  contents.  Stone  was  called  as  a  witness 
for  the  plaintiff,  and  could  have  stated  whether 
the  letter  was  in  answer  to  a  written  communi- 
cation or  to  a  verbal  message  ;  and  if  to  the 
former  he  could  have  proved  the  contents  there- 
of. It  was  the  duty  of  the  plaintiff  to  produce 
this  proof  to  sustain  his  case.  As  he  neglected 
to  do  this  he  had  no  right  to  recover  ;  and  the 
motion  for  a  nonsuit  should  have  been  granted. 
Again  ;  if  the  plaintiff  had  shown  what  the 
proposed  terms  were,  and  that  they  had  been 
complied  with,  I  do  not  think  the  drawee  was 
by  his  promise  bound  to  accept  such  a  bill  as 
was  drawn  in  this  case.  The  legal  effect  of  an 
agreement  to  accept  for  $2,500  at  3  and  4 
months,  is  to  accept  for  the  one  half  at  3,  and 
for, the  residue  at  4  months.  I  should  also 
think  that  among  merchants  an  agreement  to 
accept  at  3  and  4  months  would  be  understood 
that  length  of  time,  after  the  presentment  of 
the  bill,  and  not  from  its  date.  The  Supreme 
Court  say  the  longest  time  is  most  beneficial  to 
the  acceptor  and,  therefore,  a  draft  for  the 
whole  amount  at  4  months  was  a  compliance 
with  the  terms  of  the  ^authority  to  draw.  If 
that  principle  is  correct,  it  would  seem  to  fol- 
low that  the  bill  should  have  been  so  drawn  as 
to  give  the  drawee  3  and  4  months  from  the 
time  of  presentment  before  it  become  payable. 
But  in  cases  of  this  kind  I  do  not  think  we  are 
at  liberty  to  speculate  upon  what  would,  prob- 
ably, be  most  beneficial  to  the  acceptor.  If  an 
acceptance  was  always  founded  upon  funds  in 
the  hands  of  the  drawee  it  might  be  no  disad- 
vantage to  him  to  have  the  day  of  payment 
postponed  ;  but  it  is  well  known  that  a  large 
proportion  of  our  inland  bills  of  exchange  are 
accommodation  paper,  accepted  on  the  credit 
419*]  *of  the  drawer  ;  and  upon  the  under- 
standing that  he  will  furnish  funds  to  meet 
them  when  they  fall  due.  In  such  cases  the 
acceptor  is  in  the  nature  of  a  surety  for  the 
drawer,  and  the  time  of  payment  cannot  be  ex- 
tended except  by  his  consent.  Without  know- 
ing the  'particular  inducements  which  led  to 
the  promise  in  this  case,  we  cannot  say  with  any 
degree  of  certainty  whether  a  longer  or  shorter 
period  of  payment  would  have  been  most  bene- 
ficial for  Greele.  If  one  half  of  the  sum  had 
been  payable  in  three  months  perhaps  Stone 
might  have  paid  it  to  the  holder  of  the  bill,  or 
have  furnished  the  funds  to  meet  it  before  his 
failure.  The  true  question,  therefore,  is  wheth- 
er this  was  such  a  bill  as  the  defendant  agreed 
to  accept.  One  of  the  rules  laid  down  by  Ch.  J. 
Marshall,  in  relation  to  virtual  acceptances  in 
consequence  of  a  previous  promise  is,  that  the 
bill  shall  be  described  in  terms  not  to  be  mis- 
taken. If  the  drawee  is  bound  to  accept  a  bill 
at  4  months  under  an  agreement  to  accept  one 
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payable  at  3,  upon  the  presumption  that  it  is 
more  beneficial  for  the  acceptor,  he  may  on  the 
same  principle  be  compelled  to  accept  a  bill 
payable  in  two  years  under  an  agreement  to 
accept  a  similar  bill  payable  in  60  days.  Judges 
have  frequently  regretted  that  this  principle  of 
constructive  acceptances  was  ever  adopted. 
The  evil  has  been  found  so  great  in  England  as 
to  produce  the  abrogation  of  the  principle  by 
Act  of  Parliament ;  and  in  a  recent  decision, 
the  Supreme  Court  of  the  U.  8.  has  evinced  a 
strong  disposition  to  restrict  the  doctrine  with- 
in its  narrowest  limits.  Schimmelpennich  v. 
Bayard,  1  Pet.,  264.  If  Parker  was  misled  or 
deceived  in  this  case,  it  must  have  been  by  the 
misrepresentations  of  Stone,  or  by  his  own  neg- 
ligence, and  not  by  the  terms  of  the  defend- 
ant's letter.  As  the  letter  did  not  contain  any 
promise  to  accept  such  a  bil^,  the  legal  pre- 
sumption is  that  the  indorser  relied  upon  the 
credit  of  Stone  and  not  upon  the  promise  of 
Greele.  The  payment  of  the  money  would 
probably  be  a  dead  loss  to  either  of  the  parties 
in  this  suit.  Public  policy  forbids  the  exten- 
sion of  the  rule  as  to  implied  acceptances  be- 
yond what  former  decisions  have  carried  it  ; 
and  there  is  no  particular  equity  in  this  case 
which  can  make  such  an  extension  desirable. 
The  provisions  of  the  Revised  Statutes  on  this 
subject  will  be  worse  than  *useless  if  [*42O 
the  decision  of  the  circuit  judge  is  sustained  ; 
as  the  effect  will  be,  very  frequently,  to  charge 
persons  with  the  payment  of  bills  which  they 
never  intended  to  accept  until  some  terms, 
which  were  essential  to  their  security,  had  been 
complied  with  by  the  drawer. 

I  think  the  decision  of  the  court  below  was 
wrong,  and  should  be  reversed. 

By  Mr.  Senator  Allen.  The  question  ap- 
pears to  have  been  settled  by  numerous  decis- 
ions, that  a  letter  promising  to  accept  a  bill  of 
exchange,  describing  it  in  terms  sufficiently 
plain  to  be  understood,  shown  to  a  person  as 
the  authority  upon  which  a  bill  is  drawn  and 
accepted  by  him  on  the  credit  of  such  letter, 
is  a  virtual  acceptance  and  binding  upon  the 
writer.  Coolidge  v.  Pay  son,  2  Wh.,  66  ;  Good- 
rich v.  Gordon,  15  Johns.,  6  ;  Johnson  v.  Col- 
lings,  1  East,  98;  Milne  v.  Pi-iest,  Chit.  Bills,  5. 
An  authority  to  draw  bills  is  virtually  an  ac- 
ceptance of  any  bills  drawn  in  conformity  to 
it.  Banorgee  v.  Hovey,  5  Mass.,  11. 

The  reason  of  the  rule,  as  I  apprehend,  is, 
that  without  it  much  embarrassment  would  be 
thrown  in  the  way  of  commercial  transactions, 
as  a  knowledge  that  a  draft  will  be  accepted  is 
often  of  the  utmost  importance  to  the  drawer 
in  assisting  the  negotiation  of  his  bills  of  ex- 
change ;  and  if  the  promisor  was  not  bound 
by  what  he  had  written,  extensive  frauds  might 
and  no  doubt  would  be  practiced,  under  the 
guise  of  these  written  engagements;  in  fact  the 
rule  prevents  frauds,  and  accommodates  the 
mercantile  transactions  of  the  country. 

The  only  question  which  can  possibly  arise 
in  the  case  under  consideration  is,  whether  the 
letter  written  by  Greele  amounted  to  an  accept- 
ance, within  the  rule  as  established  by  the 
courts.  The  words  of  the  engagement  are:  "I 
have  no  objection  to  accept  for  you,  at  3  and  4 
months,  for  twenty  five  hundred  dollars,  on  the 
terms  you  propose."  When  a  person  is  requested 
to  perform  an  act,  and  in  answer  states  that  he 
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has  no  objection  to  perform  it,  the  only  infer- 
ence that  can  be  drawn  from  the  answer  is  that 
he  will  perform  ;  and  in  my  view,  therefore, 
the  words  of  the  letter  were  sufficiently  explicit 
to  induce  the  defendant  in  error  to  consider 
them  as  a  promise  to  accept  for  the  specified 
amount. 

421*]  *It  has  been  objected  that  if  the  letter 
amounts  to  an  acceptance,  it  was  only  condi- 
tional. There  is  no  condition,  however,  set 
forth  in  the  letter,  unless  it  be  included  in  the 
words,  "on  the  terms  you  propose."  We  hear 
nothing  on  the  trial  of  any  condition,  except  it 
be  what  is  stated  in  one  of  the  counts  of  the 
declaration,  namely:  that  Stone  should  take  up 
a  bill  for  $1,250,  drawn  on  and  accepted  by 
Greele  at  a  former  period.  These  terms,  it  is 
avowed,  were  fulfilled,  and  the  bill  of  exchange 
was  paid  by  Stone  May  27,  1827.  If  these  were 
the  terms,  then  I  am  to  presume  they  were  per- 
formed on  the  part  of  the  drawer  of  the  bill ; 
and  if  they  were  not  performed,  and  were  con- 
sidered of  any  importance  in  the  decision  of 
the  cause,  it  is  unaccountable  that  the  counsel 
for  the  defendant  in  ,the  court  below  should 
have  omitted  while  Stone  was  on  the  stand  as 
a  witness,  to  interrogate  him  as  to  the  terms. 

It  was  objected  also  that  the  authority  to 
draw  was  at  3  and  4  months  in  two  bills,  while 
the  bill  in  question  was  drawn  at  4  months  and 
for  the  whole  amount.  The  authority  was  to 
draw  for  $2,500,  and  the  difference  is  not  per- 
ceived between  a  draft  of  two  bills  amounting 
together  to  $2,500.  and  one  bill  of  that  amount. 
If  the  authority  to  draw  and  the  promise  to  ac- 
cept was  binding  for  two,  it  must  be  so  for  one; 
especially  as  the  one  draft  was  on  more  favor- 
able terms  for  the  acceptor  than  that  mentioned 
in  the  letter,  which  authorized  drafts  at  3  and 
4  months  equal  to  &£  months,  while  the  draft 
drawn  was  for  4  months. 

I  am  of  opinion,  therefore,  that  the  judgment 
of  the  court  below  was  correct  and  ought  to  be 
affirmed. 

By  Mr.  Senator  Beardsley.  Parker,  the 
plaintiff  below,  was  a  voluntary  indorser  of  the 
bill  in  question,  without  benefit  to  himself,  to 
enable  Daniel  H.  Stone,  the  drawer,  to  obtain 
the  cash  at  the  bank.  The  letter  of  Greele  was 
shown  to  Parker  at  the  time  the  bill  was  drawn 
and  indorsed,  and  no  doubt  was  indorsed  as 
well  as  discounted  on  the  credit  of  Greele. 

Although  doubts  were  expressed  by  Ch.  J. 
Kent,  in  McEvers  v.  Mason.  10  Johns.,  214-216, 
whether  an  agreement  to  accept  a  bill  there- 
after to  be  drawn  would  amount  to  an  accept- 
ance, or  could  be  enforced  by  the  indorsee, 
422*]  *yet  the  law  is  now  considered  well 
settled  that  an  agreement  to  accept  is  binding 
if  drawn  within  a  reasonable  time,  and  such 
agreement  was  made  known  to  the  indorser, 
and  the  bill  was  indorsed  or  negotiated  on  the 
credit  of  the  acceptor.  15  Johns.,  6  ;  2  Wh., 
66.  The  exposition  of  the  law  merchant  in  re- 
gard to  acceptances  by  Ld.  Mansfield,  in  Mason 
v.  Hunt,  Doug.,  286,  has  been  sustained  by  the 
English  courts,  and  adopted  by  our  own  courts. 
Clark  v.  Cook,  4  East,  57  ;  Wynne  v.  Raikes,  5 
East,  514;  Chit..  Bills,  138;  15  Johns.,  6-13;  2 
Wh.,  66. 

The  letter  of  Greele  is  a  virtual  agreement  to 
accept  to  the  amount  of  $2,500  at  3  and  4  months, 
and  the  moment  the  bill  was  drawn  and  in- 
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dorsed  became  binding  upon  him.  It  amounts 
to  an  absolute  agreement  unexplained  ;  and  if 
he  wished  to  show  it  a  conditional  one,  it  was 
his  business  to  have  produced  the  letter  of 
Stone,  or  to  have  proved  what  the  condition 
was. 

The  theory  in  regard  to  bills  of  exchange  is, 
that  the  acceptor  or  drawee  has  funds  in  his 
hands  belonging  to  the  drawer,  and  it  is  on  the 
credit  of  these  funds  that  the  bill  is  drawn 
Chit.,  Bills,  2,  3;  1  T.  R,  406,  etc.;  3/d.,  182. 
Unexplained,  we  must  presume  in  the  present 
case  that  it  was  drawn  upon  funds. 

The  bill  being  drawn  at  4  months,  the  long- 
est period,  instead  of  3  and  4  months,  was  for 
the  benefit  of  Greele,  who  held  the  funds,  or 
gave  credit  to  the  drawer;  and  is  not  to  be  ob- 
jected to  on  that  account,  especially  as  he  did 
not  object  or  offer  to  prove  that  he  was  with- 
out funds.  The  judgment  must  be  affirmed. 

On  the  question— Shall  this  judgment  be  re- 
versed?— the  members  voted  as  follows: 

For  affirmance — Senators  Allen,  Armstrong, 
Beardsley,  Benton,  Boughton,  Branson,  Conklin, 
Deitz,  Oere,  McMartin,  Rexford,  Throop,  Toad 
and  Warren — 14. 

For  reversal— The  CHANCELLOR  and  Sena- 
tors MatJier,  Maynard,  McCarty,  McLean,  Oli- 
ver, Sherman  and  Wheeler — 8. 

Whereupon  the  judgment  was  affirmed. 

Affirming— S.  C..  2  Wend.,  545. 

Cited  in— 5  Hill,  434 ;  3  Den.,  555,  560 :  57  N.  Y.,468; 
84  N.  Y.,433:  14  How.  Pr..  256 ;  6  How.  Pr.,  174 ;  2 
Sweeny,  674;  98  Mass.,  292;  29Cal.,1601;  a5  Am.  Dec., 
222  (16  La.,  490). 


*THE  CANAL  COMMISSIONERS    [*423 
THE  CANAL  APPRAISERS 


THE  PEOPLE,  ex  rel.  GEORGE  TIBBITS. 

Riparian  Owners  —  Grants  Bounded  on  Riveis 
Above  Tide-  Water  —  Construction  of  Grant. 

George  Tibbite  claimed  to  be  the  owner  of  a  val- 
uable waterfall  in  the  middle  sprout  of  the  Mohawk 
River,  which,  in  consequence  of  the  erection  of  the 
dam  in  the  Hudson  immediately  above  Troy  for  the 
purpose  of  improving:  the  navigation  of  toe  latter 
river,  is  overflowed  and  rendered  useless  ;  and  for 
the  injury  sustained  by  him  in  the  destruction  of  the 
fall,  he  required  his  damages  to  be  appraised,  and 
paid  by  the  State.  The  Canal  Appraisers  refused  to 
appraise  the  damages,  on  the  ground  assumed  by 
them  that  he  had  not  showed  title  to  the  premises. 
The  Supreme  Court,  after  a  rule  to  show  cause,  &c., 
issued  a  peremptory  mandamus,  and  the  Commis- 
sioners and  Appraisers  sued  out  a  writ  of  error.  The 
Court  for  the  Correction  of  Errors,  by  a  vote  of  20 
to  5,  decided  that  from  the  facts  of  the  case  it  did 
not  appear  that  the  middle  sprout  was  embraced 
within  the  grant  of  the  manor  of  Rensselaerwyck, 
by  title  under  which  the  relator  claimed  the  prem- 
ises.(l) 

Citations—  5  Co.,  106:  Davies.152:  3  Kent  Com,,  344; 
3  N.  H.,  321,  346;  6  Cow.,  518,  n.  543,  n.  ;  De  Jure 
Maris,  ch.  3  ;  4  Com.,  413.  419  :  16  Johns.,  14,  61  ;  Com. 
Dig.  tit.  Grant,  G,  7,  12,  3  M.  37;  Harg.  Law  Tr.,  6  ;  3 
CaT.,  312  ;  Stat.  1817,  296  ;  Assembly  Jour..  1827,  594  ; 

1.—  This  case  in  itself,  as  simply  presenting  the 
question  of  the  construction  of  a  grant,  would  not 
have  justified  the  occupying  the  space  it  does  in 
these  reports  ;  but  involving  a  principle  of  immense 
magnitude  In  its  results,  both  as  it  regards  the  in- 


NOTE.  —  Boundaries— Lands  bounded  by  rivers- 
Ownership  to  the  center  of  the  stream.  See,  Exparte 
Jennings,  6  Cow.,  518,  note.;  Case  v.  Haight,  3  Wend., 
632,  notes  there  cited. 
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Smith  Hist.  N.  Y.  371, 372 :  1  Bl.  Com.,  189  ;  2  Salk., 
411;  2  P.  Wms.,  75,  76;  Old  Const.,  Art.  a5;  New 
Const.,  Art.  7 ;  2  Binn.,  25 ;  14  Serg.  &  R.,  71 ;  1  Mc- 
Cord,  580 ;  15  Johns.,  216 ;  20  Johns.,  90 ;  Act,  seas.  48, 
ch.  275 ;  Laws  of  1827,  ch.  219,  sec.  42 ;  1  R.  S.,  235,  sec. 
87 ;  2  Wend.,  301. 

ERROR  from  the  Supreme  Court.  At  the 
October  Term,  1826,  of  the  Supreme  Court, 
the  relator  George  Tibbits  obtained  a  rule  that 
the  Canal  Commissioners  and  Canal  Apprais- 
ers show  cause  why  a  mandamux  should  not  is- 
sue, commanding  them  to  assess,  appraise,  al- 
low and  pay  certain  damages  alleged  to  have 
been  sustained  by  him  in  consequence  of  the 
424*]*erection  of  the  dam  across  the  Hudson, 
at  the  sloop-lock  between  Troy  and  Lansing- 
burgh,  by  means  whereof  the  water  is  raised 
to  the  perpendicular  height  of  nine  feet,  in  a 
sprout  in  the  Mohawk  River  called  the  middle 
sprout,  situate  above  the  dam  and  between  two 
large  islands  in  the  Hudson  River,  known  as 
Green  Island  and  Van  Schaick's  Island,  and  a 
waterfall  of  twelve  feet  is  destroyed  and  ren- 
dered useless.  The  relator  claimed  to  be  the 
owner  of  the  land  under  the  water  in  the  sprout, 
deriving  title  to  the  same  under  a  conveyance 
from  Stephen  Van  Rensselaer  to  Jacobus  Van 
Schoonhoven,  bearing  date  May  5,  1792,  and 
under  sundry  mesne  conveyances  ;  he  alleged 
that  the  tide  had  never  ebbed  or  flowed  in  the 
middle  sprout  and  that  the  sprout  had  never 
been  navigable  until  the  erection  of  the  dam 
across  the  Hudson;  that  he  had  applied  to  the 
Appraisers,  under  the  canal  laws,  to  have  his 
damages  assessed;  produced  legal  proof  of  his 
title  and  of  the  injury  sustained  by  him  by 
means  of  the  premises;  that  the  Appraisers  had 
refused  to  assess  or  allow  any  damages  to  him, 
assigning  as  the  reason  of  such  refusal  that  he 
425*]  had  no  legal  *claim  to  the  land  under 
the  water  in  the  middle  sprout,  alleging  that  it 
belonged  to  the  people  of  the  State;  that  he  had 
appealed  from  such  decision  to  the  Canal  Com- 
missioners who  had  affirmed  the  same  upon  the 
grounds  assumed  by  the  appraisers. 

At  the  February  Term,  1827,  Samuel  Young 
and  David  Woods,  two  of  the  Appraisers, 
showed  for  cause,  that  it  had  been  required  by 
the  Appraisers  as  an  indispensable  preliminary 
that  every  applicant  for  damages  should  show 
title  to  the  premises  upon  which  the  damages 

terests  of  individuals  and  the  rights  of  the  public, 
as  to  the  application  of  the  rule  of  the  common  law 
to  grants  bounded  on  rivers  above  tide- water.it  has 
been  deemed  that  a  more  acceptable  service  could 
not  be  rendered  than  by  giving  a  full  report  of  the 
case,  notwithstanding  its  length.  The  principles  on 
this  point  advanced  by  the  members  of  the  court 
cannot,  however,  be  considered  as  established  by  the 
determination  of  the  court,  as  the  decision  of  the 
case  wholly  proceeded  on  the  ground  that  the  re- 
lator had  failed  to  show  title  to  the  premises  injured. 

The  following'  is  a  brief  abstract  of  some  of  the 
principles  advanced  in  the  opinions  delivered  : 

"The  rule  of  the  common  law  prevails  here,  that 
grants  of  lands  bounded  on  rivers  and  streams  above 
tide-water,  extend  usque  filum  aquce,  and  that  not 
only  the  banks,  but  the  beds  of  the  rivers,  and  the 
islands  therein,  and  the  exclusive  right  of  fishing 
pass  to  the  grantee,  unless  they  are  expressly  re- 
served, or  the  terms  of  the  grant  be  such  as  to  show 
a  clear  intention  to  exclude  them  from  the  operation 
of  the  rule  of  law."  Per  Chancellor  Walworth  and 
Senator  Allen. 

"The  right  of  the  riparian  owner  to  the  stream  it- 
self, however,  is  not  absolute  if  the  stream  be  navi- 
gable ;  in  such  case  the  right  of  the  owner  is  sub- 
ject to  the  right  of  the  public,  to  use  the  waters  as  a 
highway  for  the  passage  of  boats,  &c.,  and  in  con- 
formity with  this  principle,  the  Legislature  declare 
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are  claimed  to  have  been  done  ;  that  in  pursu- 
ance of  this  requisition,  the  relator  on  his  ap- 
plication for  damages  made  an  exhibition  to 
them  of  conveyances  by  which  it  appeared  that 
he  claimed  tile  to  the  middle  sprout  of  the  Mo- 
hawk River  under  the  patent  of  Rensselaer- 
wyck,  an  exemplified  copy  of  which  patent 
was  produced  by  him  as  a  necessary  link  in  his 
chain  of  title;  that  the  patent  for  the  manor  of 
Rensselaerwyck  bears  date  May  20,  1704,  and 
grants  "All  that  and  those  tract  and  tracts  of 
land  called  Rensselaerwyck,  lying  and  being  in 
and  upon  the  Banks  of  Hudson's  River  afore- 
said,in  the  County  of  Albany,  in  the  Province  of 
New  York  aforesaid,  theretofore  called  and 
known  by  the  name  ye  Colony  Rensselaer- 
wyck, beginning  at  the  south  end  or  part  of 
Berrein  Island,  on  Hudson's  River  aforesaid, 
and  extending  northward  up  along  both  sides 
of  ye  said  River  unto  a  place  theretofore  and 
yet  called  the  Kahoos  or  Great  Falls  of  ye  said 
River,  and  extending  itself  east  and  west  all 
along  from  each  side  of  the  said  River  back- 
wards into  the  woods  twenty-four  English 

miles, with  all  and  singular  the  rights, 

members  and  appurtenances  of  the  said  tract 
and  tracts  of  land  and  of  every  of  them,  and 
all  and  singular  the  messuages,  lands,  tene- 
ments, houses,  milnes,  plantations,  buildings, 
orchards,  gardens,  meadows,  pastures,  feed- 
ings, commons,  woods,  underwoods,  rents,  ar- 
rearages of  rents,  services,  waifs,  estrays,  roy- 
altyes,  libertyes,  privileges,  jurisdictions,  here- 
ditaments, and  all  other  the  rights,  members 
and  appurtenances,  whatsoever,  to  all  and  eve- 
ry the  said  tract  and  tracts  of  land  and  premises 
belonging  and  appertaining,  or  accepted,  re- 
puted, *taken,  known,  or  occupied  as  [*426 
part,  parcel  or  member  thereof  ;  together  with 
all  and  every  the  isles,  islands,  rivers,  creeks, 
runs  of  water,  mines,  mineral  (royal  excepted), 
fishings,  fowlings,  huntings,  hawkings  and  all 
other  royalties,  powers,  franchises,  harbors, 
profits,  commodities  and  hereditaments,  what- 
soever, to  the  said  premises  or  any  part  there- 
of belonging  or  appertaining."  That,  after 
carefully  examining  the  patent  with  their 
knowledge  of  localities,  they  were  clearly  of 
the  opinion  that  the  middle  sprout  of  the  Mo- 
hawk is  not  embraced  within  its  boundaries, 

certain  waters  public  highways,  regulate  the  build- 
ing of  dams,"  &c.  Per  Chancellor  Walworth  and 
Senator  Allen. 

"  The  State  has  not  the  right,  without  making 
compensation,  to  destroy  the  property  of  individu- 
als situate  upon  rivers  above  tide-water  in  making 
waters  navigable  which  are  not  so  by  nature,  or  in 
appropriating  such  waters  to  the  public  use  by  arti- 
ficial erections  or  improvements."  Per  Chancellor 
Walworth  and  Senator  Allen. 

"The  principal  of  the  common  law  extending 
grants,  usque  Ulum  aquce,  is  not  suflBciently  broad  to 
embrace  our  large  fresh  water  lakes ;  as  to  those 
our  local  law  assigns  the  shores  down  to  ordinary 
low  water  mark  to  the  riparian  owners,  and  the  beds 
of  the  lakes  with  the  islands  therein  to  the  public." 
Per  Chancellor  Walworth. 

"The  permanent  overflowing  of  a  waterfall, in  the 
construction  of  public  works,  is  an  appropriation  of 
the  same  to  the  public  use.  and  the  owner  is  entitled 
to  compensation."  Per  Chancellor  Walworth  and 
Senator  Allen. 

"The  rule  of  the  common  law  extending  grants, 
on  the  shores  of  rivers  above  the  flow  and  reflow  of 
the  tide  usque  fllum  aquce  does  not  apply  to  our  large 
fresh  water  rivers :  at  all  events,  a  patent  bounded 
on  a  river  navigable  above  tide- water  passes  no  in- 
terest to  the  patentee  in  the  bed  of  the  river  as 
against  the  State."  Per  Senator  Beardsley. 
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and  that  the  relator  had  entirely  failed  to  make 
out  any  title  to  the  middle  sprout.  They  fur- 
ther showed  for  cause,  that  among  the  convey- 
ances exhibited  by  the  relator  was  a  deed  from 
Gen.  Stephen  Van  Rensselaer,  the  present  pro- 
prietor of  the  patent  of  Rensselaerwyck,  to  Ja- 
cobus Van  Schoonhoven,  bearing  date  May  5, 
1792.  The  history  of  which  conveyance,  as  ob- 
tained verbally  from  Gen.  Van  Rensselaer,  is 
as  stated  by  them  in  substance  as  follows  :  Ja- 
cobus Van  Schoonhoven  had  made  application 
to  the  said  Stephen  Van  Rensselaer,  for  a  con- 
veyance to  him  of  the  premises  mentioned  in 
the  said  deed,  and  was  informed,  that  he,  the 
said  Stephen,  did  not  consider  the  same  as  in- 
cluded within  his  patent.  After  repeated  sol- 
icitations, however,  the  said  Stephen  consented 
to  release,  by  a  quitclaim  deed  to  the  said  Ja- 
cobus, all  the  right  and  title  of  him  the  said 
Stephen,  to  the  said  premises,  without  any  con- 
sideration whatever.  Some  time  afterwards, 
the  said  Jacobus  presented  to  the  said  Stephen 
for  execution  a  deed  in  fee,  of  the  said  prem- 
ises with  a  covenant  of  warranty,  which  the 
said  Stephen  refused  to  execute.  On  its  being 
suggested,  however,  that  the  covenant  of  war- 
ranty might  be  canceled  by  a  release,  executed 
by  the  said  Jacobus,  to  the  said  Stephen  sim- 
ultaneously, with  the  execution  of  the  deed, 
this  arrangement  was  adopted,  and  the  deed 
and  release  of  the  covenant  of  warranty  were 
mutually  executed  and  delivered  by  the  par- 
ties. No  consideration  was  claimed  by  the  said 
Stephen  or  paid  by  the  said  Jacobus.  The  Ap- 
praisers then  submit  an  argument  to  the  court, 
the  object  of  which  was  to  show  that  the  bed 
of  the  Hudson  and  Mohawk  Rivers  had  never 
427*]  *been  granted  to  individuals,  but  that 
the  fee  of  the  same  remained  in  the  State.  They 
aver  that  the  original  patents  are  bounded  on 
those  rivers,  and  that  there  is  but  a  single  case 
in  which  any  part  of  the  bed  of  those  rivers  has 
been  granted  by  patent,  which  is  a  patent  to 
one  Henry  Stilson  of  two  acres  in  the  bed  of 
the  Hudson  at  Fort  Miller  Falls,  on  the  west 
side  of  the  river,  adjoining  to  the  Kayaderos- 
seras  patent  for  hydraulic  purposes  ;  and  they 
argue  if  the  Kayaderosseras  patent  is  by  con- 
struction to  extend  adfilum  aqua,  the  grant  to 
Stilson  was  void.  They  also  advert  to  the  Acts 
of  the  Legislature  from  time  to  time  in  grant- 
ing islands  in  rivers  ;  in  authorizing  the  con- 
struction of  dams  ;  in  granting  lands  under 
water  in  the  lakes  for  building  docks  and 
wharves,  to  show  that  the  common  law  doc- 
trine of  ad  flum  aquce,vias  not  recognized  here 
as  applicable  to  grants  of  lands  adjoining  riv- 
ers. The  court  granted  an  alternative  man- 
damns. 

At  the  May  Term,  1827,  of  the  Supreme 
Court,  Stephen  Van  Rensselaer,  one  of  the 
Canal  Commissioners,  and  Joseph  D.  Selden, 
one  of  the  Appraisers,  severally  made  returns 
to  the  alternative  mandamus  ;  the  other  Com- 
missioners and  Appraiser  making  no  return 
whatever.  Mr.  Van  Rensselaer  returned  that 
he  had  been  informed  and  believed  that  the  re- 
lator founds  his  claim  to  the  premises  for  which 
he  demands  compensation  from  the  State  un- 
der a  release,  which  he,  as  proprietor  of  the 
manor  of  Rensselaerwyck,  executed  to  Jacobus 
Van  Schoonhoven,  Esq.,  deceased  several  years 
since;  thereby  releasing  and  conveying  to  the 
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said  Jacobus  Van  Schpohoven,  his  heirs  and 
assigns,  all  the  right,  title  and  interest  which 
he  then  had  in  and  to  the  premises,  with  the 
privileges  and  appurtenances  described  in  the 
said  release ;  and  that  the  said  Jacobus  Van 
Schoonhoven,  some  time  afterwards,  in  due 
form  of  law,  released  him  from  the  covenant  of 
warranty,  which  had  by  mistake  or  inadvert- 
ence been  inserted  in  the  said  release;  and  he 
further  certified  that  he  had  taken  no  part  as  a 
Canal  Commissioner  or  Appraiser  in  any  of  the 
proceedings  relating  to  the  claim  of  the  relator. 
Mr.  Selden  returned  that,  after  the  relator  gave 
to  Samuel  Young,  David  Woods  and  himself 
notice  of  his  claim  for  damages,  the  Appprais- 
ers  met  and  formed  a  Board  for  the  purpose  of 
*settling  the  claim, when  a  majority  of  [*428 
the  Board  adjudged  and  determined  that  the 
claimant's  title  was  not  sufficiently  substanti- 
ated to  entitle  him  to  damages  ;  on  which  sub- 
ject he  differed  in  opinion  with  the  rest  of  the 
Board,  and  believed  now,  as  he  did  then,  that 
the  relator  has  a  legal  and  equitable  claim  for 
damages  ;  and  furthermore,  that  he  is  ready 
and  willing  to  make  an  estimation  and  ap- 
praisal of  the  said  damages  as  the  court  shall 
direct. 

On  the  coming  in  of  these  returns,  the  Su- 
preme Court  ordered  a  peremptory  mandamus. 
The  reasons  of  the  court  will  be  found  in  the 
decision  of  a  similar  case,  Exparte  Jennings,  6 
Cow.,  518,  in  a  note  to  which,  at  p.  551,  is  a  brief 
mention  of  this  case.  To  review  the  decisions 
of  the  Supreme  Court  awarding  the  writs  of 
mandamus  in  this  case,  a  writ  of  error  was  sued 
out  to  this  court  by  the  Canal  Commissioners 
and  the  Canal  Appraisers. 

Messrs.  H.  Bleecker  and  S.  Young,  for 
the  plaintiffs  in  error.  The  assessment  and 
payment  of  damages  claimed  by  the  relator  are 
not  authorized  by  any  Act  of  the  Legislature. 
By  the  Act  respecting  Navigable  Communica- 
tions between  the  Great  Western  and  Northern 
Lakes  and  the  Atlantic  Ocean,  Laws  of  1817, 
p.  301,  the  Canal  Commissioners  are  authorized 
to  enter  upon,  take  possession  of  and  use  all 
and  singular  any  lands,  waters  and  streams  nec- 
essary for  the  prosecution  of  the  improvements 
intended  by  the  Act  ;  and  by  the  same  section 
provision  is  made  for  the  appraisement  of  loss 
and  damage  sustained  by  the  owners  of  prop- 
erty taken  for  such  purposes  ;  and  it  is  made 
the  duty  of  the  Appraisers  to  describe  in  a  book 
the  several  premises  appropriated  by  the  Canal 
Commissioners,  and  upon  so  doing  the  fee  sim- 
ple of  the  premises  so  appropriated  vests  in  the 
State.  Here  no  property  has  been  entered  upon 
and  taken  possession  of;  no  premises  have  been 
appropriated  the  fee  of  which  could  vest  in  the 
State.  Nothing  has  been  taken  from  the  relat- 
or of  which  he  was  in  the  actual  enjoyment 
and  use  ;  and  the  damage,  if  any  he  has  sus- 
tained, is  incidental  and  not  provided  for  by 
the  Act. 

The  relator  has  no  title  to  the  premises.  The 
manor  of  Rensselaerwyck  is  described  as  be- 
ginning at  a  certain  island  *in  the  Hud-[*42i) 
son  and  extending  northward  up  along  both 
sides  of  the  river  unto  a  place  called  the  Cahoes 
or  Great  Falls,  and  extending  itself  east  and 
west  all  along  from  each  side  of  the  river  back- 
wards into  the  woods  24  miles.  In  this  grant 
the  river  is  not  included  ;  on  the  contrary,  the 
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grant  is  exclusive  of  the  river.  In  Cortelyouv. 
Van  Srundt,  2  Johns.,  362, where  a  patent  was 
described  as  stretching  along  the  bay.it  was  said 
by  the  court,  the  rule  of  the  common  law  car- 
ries it  down  to  ordinary  high  water  mark.  See, 
also,  5  Wh.,  374.  In  Hatch  v.  Dwight,n  Mass. , 
289,  Parker,  Oh.  J.,  says  :  "The  land  released 
is  limited  to  the  bank  of  the  stream,  which  nec- 
essarily excludes  the  stream  itself.  Without 
doubt  the  owner  of  land  extending  to  the  bank 
of  a  river  will  own  to  the  middle  of  the  river 
if  it  be  not  navigable  and  so  public  property  ; 
but  the  owner  may  sell  the  land  without  the 
privilege  of  the  stream,  as  he  will  if  he  bounds 
his  grant  by  the  bank."  Besides,  it  does  not 
appear  from  any  evidence  in  the  case  that  a 
construction  has  been  given  to  the  patent  by 
which  the  rivers  or  the  islands  therein  have 
been  claimed  to  pass  by  the  grant.  On  the  con- 
trary, it  would  seem  that  the  present  proprietor 
•of  the  patent  has  stated  that  previous  to  his  con- 
veyance to  Van  Schoonhoven,  he  told  him  that 
lie  did  not  consider  the  premises  in  question  as 
included  within  his  grant. 

The  relator,  previous  to  the  erection  of  the 
•dam,  had  no  mills  or  other  hydraulic  works  at 
his  falls  and  made  no  use  of  the  waters,  and 
the  State  by  prior  occupancy  gained  the  better 
right.  "The  elements,"  says  Ch.  J.  Thomp- 
son in  Platt  v.  Johnson,  15  Johns.,  216,  "be- 
ing for  general  and  public  use,  and  the  bene- 
fit of  them  appropriated  to  individuals  by  oc- 
cupancy only,  this  occupancy  must  be  regu- 
lated and  guarded  with  a  view  to  the  individ- 
ual rights  of  all  who  may  have  an  interest  in 
their  enjoyment."  If  a  stream  of  water  is  un- 
occupied, a  person  may  erect  a  mill  thereon 
and  detain  the  water,  yet  not  so  as  to  injure 
his  neighbor's  prior  mill  ;  for  he  has,  by  the 
first  occupancy,  acquired  a  property  in  the  cur- 
rent, 2  Bl.  Com. ,  403  ;  but  if,  after  a  man  has 
erected  a  mill,  another  should  erect  a  mill  above 
which  would  be  injured  by  back  water  caused 
43O*]  by  the  dam  first  built,  the  owner  *of  the 
mill  above  would  have  to  submit  to  the  inquiry, 
and  would  have  no  right  to  complain.  Ang., 
Water-courses, 69, and  Appendix,74.  In  the  lan- 
guage of  Chancellor  Kent,  "  it  would  be  like 
the  case  of  a  man  building  his  house  against 
an  ancient  wall,  and  then  complaining  that  his 
windows  were  darkened,"  3  Johns.,  282.  In 
further  support  of  this  position,  the  counsel 
-cited  6  East.,  218  ;  9  Co.,  113;  2  Bl.  Com.,  18; 
Barn  &  Aid.,  258;  17  Mass.,  289;  Aug.,  Water- 
courses^, etseq. ;  Vattel,  liv.  1,  ch.  20,  sec.  250; 
Pal.  Moral  Philosophy,66,  67.  If,  then,  the  re- 
lator would  have  had  no  right  to  complain  had 
the  dam  iu  question  been  erected  by  an  individ- 
ual for  hydraulic  purposes  and  for  his  private 
benefit,  a  fortiori  is  he  precluded  from  com- 
plaint, the  dam  being  erected  for  public  pur- 
poses and  for  the  benefit  of  the  community  at 
large  ? 

Sir  Matthew  Hale  in  his  treatise  De  Jure 
Marts,  Harg.,  Law  Tr.,  6  Cow.,  537,  note,  lays 
down  the  following  rule  :  "  Fresh  rivers  of 
what  kind  soever  do  of  common  right  belong 
to  the  owners  of  the  soil  adjacent;  so  that  the 
-owners  of  one  side  have  of  common  right  the 
propriety  of  the  soil  and,  consequently,  the 
right  of  fishing,  usque  filum  aquae ;  and  the 
•owners  of  the  other  side  the  right  of  soil  or 
•ownership  and  fishing  unto  the  JUum  aquce  on 
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their  side.  And  if  a  man  be  owner  of  the  land 
of  both  sides  in  common  presumption  he  is 
owner  of  the  whole  river,  and  hath  the  right 
of  fishing  according  to  the  extent  of  his  land 
in  length — with  this  agrees  the  common  experi- 
ence. But  special  usage  may  alter  that  com- 
mon presumption,  for  one  man  may  have  the 
river  and  others  the  soil  adjacent;  or  one  man 
may  have  the  river  and  soil  thereof  and  anoth- 
er the  free  or  several  fishing  in  that  river." 
This  is  the  text  on  which  the  claim  of  the  re- 
latpr  is  founded,  and  which  governed  the  de- 
cision of  the  Supreme  Court.  It  will  be  ob- 
served that  it  is  a  rule  by  which  the  conflicting 
rights  of  individuals  are  settled,  and  those 
rights  principally  relating  to  fishing,  and  that 
the  rights  or  interest  of  the  public  are  not  con- 
sidered, and  most  probably  were  not  intended 
to  be  passed  upon.  Again.it  will  be  noticed  that 
the  right  of  the  owner  of  land  of  both  sides  of  a 
river  to  the  river  itself  is  placed  on  the  ground 
of  presumption,  *which  it  is  admitted  [*431 
may  be  altered  by  special  usage.  If  usage  can 
destroy  the  presumption,  what  effect  shall  be 
given  to  the  assertion  of  rights  of  sovereignty 
over  rivers  thus  situated,  by  express  grants 
from  the  State  ?  What  foundation  for  a  pre- 
sumption is  left  in  such  cases  ?  The  doctrine 
of  presumption  of  grants  is  convenient,  per- 
haps necessary,  in  an  old  country  like  England, 
where,  in  many  instances,  most  probably 
grants  were  never  made,  but  yet  possessions 
have  been  continued  in  families  for  time  im- 
memorial ;  there,  for  the  quieting  of  posses- 
sions and  the  prevention  of  controversies  the  ap- 
plication of  such  doctrine  is  wise  and  salutary. 
With  us  no  such  necessity  exists ;  here  prop- 
erty is  held  legitimately  only  by  grant,  and  our 
records  being  all  extant,  the  doctrine  of  pre- 
sumption, though  it  may  be  applied  as  between 
individuals,  cannot  with  propriety  be  indulged 
as  against  the  State,  because  what  the  State 
has  granted  appears  by  the  records,  and  no  pre- 
sumption can  be  admitted  against  those  records. 
At  the  conclusion  of  his  first  chapter,  De 
Jure  Mar  is,  Hale  says,  "though  fresh  rivers 
are  in  point  of  propriety  as  before  prima  facie 
of  a  private  interest,  yet  as  well  fresh  rivers  as 
salt,  or  such  as  flow  and  reflow,  may  be  under 
these  two  servitudes,  or  affected  by  them,  viz. : 
•one  of  prerogative  belonging  to  the  King,  and 
another  of  public  interest,  or  belonging  to  the 
people  in  general."  All  the  prerogatives  of  the 
Crown  consistent  with  our  Constitution  and 
policy  belong  to  the  people.  One  of  which  was 
to  reform  obstructions  or  annoyances  in  rivers, 
whether  fresh  or  salt,  that  were  a  common  pas- 
sage, De  Jure  Maris,  ch.  2.  This  prerogative 
is  constantly  exercised  by  the  State  ;  under  it 
the  dams  in  the  Hudson,  and  the  dams  and 
aqueducts  on  the  Mohawk  were  erected  to  im- 
prove the  navigation  and  facilitate  the  common 
passage.  If  the  rivers  and  the  land  under  the 
waters  of  those  rivers  belonged  to  the  owners 
of  the  adjacent  shores,  what  right  had  the  State 
to  build  those  dams  and  aqueducts  ?  The  an- 
swer is,  that  those  rivers  are  subject  to  the  serv- 
itudes above  enumerated,  and  that  the  rights 
of  individuals  must  yield  to  the  prerogative  of 
the  people  and  to  the  public  interest.  What 
*then  is  the  law  of  England  on  this  sub-  [*432 
ject  ?  It  is  that  to  promote  the  grand  ends  of 
civil  society  it  assigns  to  everything  capable 
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of  ownership  a  legal  and  determinate  owner, 
and  therefore  to  the  owner  of  the  adjacent 
shores  of  a  river  it  assigns  the  river  and  the 
bed  thereof,  subject,  however,  to  the  preroga- 
tive of  the  people  and  the  public  interest. 

All  rivers  that  can  be  used  as  highways,  so 
far  as  the  public  use  is  concerned,  belong  to 
the  public,  both  here  and  in  England.  If  a 
measure  be  adopted  to  improve  the  navigation 
of  one  river  to  advance  the  public  use,  can  an 
individual  have  such  a  property  in  another 
river  as  to  be  entitled  to  compensation  for  an 
injury  produced  by  the  improvement  ?  Sup- 
pose that  the  removal  of  an  obstruction  in  a 
river  should  produce  a  diminution  in  the  waters 
of  a  tributary  stream,  would  an  individual 
owning  the  shores  of  such  stream  be  entitled 
to  compensation  ?  If  he  would,  it  is  manifest 
that  the  English  rule  stands  in  the  way  of  pub- 
lic improvement  of  streams  and  rivers.  This 
is  not  the  law,  either  in  England  or  here. 
Whenever  the  private  rights  of  individuals  in- 
terfere with  public  convenience,  they  must 
K've  way.  Com.  Dig.,  tit.  Pleader,  3,  M,  37. 
cannot  be  doubted  that  the  State  has  the 
right  to  improve  the  navigation  of  a  river  ob- 
structed by  a  fall,  by  destroying  the  fall  by  a 
dam  or  otherwise,  and  thus  prevent  the  neces- 
sity of  a  carrying  place.  The  Hudson  River 
was  a  public  highway,  and  the  State  had  the 
right  to  improve  its  navigation  by  the  erection 
of  the  dam,  although  it  produced  the  injury 
complained  of.  An  owner  of  the  shores  of  the 
Hudson  could  not  use  the  water  or  erect  any 
works  in  the  river  interfering  with  the  public 
use  thereof  by  navigation  ;  nor  can  the  owner 
of  the  shores  of  the  Mohawk,  by  any  works 
erected  on  it,  interfere  with  the  navigation  of 
the  Hudson  —  in  either  case  such  erections 
would  be  nuisances.  Hale,  De  Jure  Maris,  ch. 
3,  says  :  "  All  nuisances  and  impediments  of 
passages  of  boats  and  vessels,  though  in  the 
private  soil  of  any  person,  may  be  punished 
by  indictments,  and  removed."  He  enumer- 
ates as  nuisances  weirs,  piles,  choking  up  the 
passage  with  filth,  diverting  of  the  water  by 
cuts  or  trenches ;  thus  laying  down  the  rule 
that,  in  regard  to  rivers,  private  rights  must 
yield  to  public  convenience — water  cannot  be 
433*]  *diverted — the  public  use  cannot  be 
interrupted.  If  the  navigation  of  the  Hudson* 
required  the  water  of  the  middle  sprout,  the 
relator  could  not  use  it ;  and  where  is  the  dif- 
ference, if  such  navigation  required  the  de- 
struction of  his  fall  in  the  middle  sprout?  The 
improvement  in  the  navigation  of  the  Hudson 
could  not  be  made  without  doing  the  injury 
complained  of.  In  Hooker  v.  Gummings,  20 
Johns.,  101,  Ch.  J.  Spencer  says:  "I  concur 
in  the  doctrine  that  all  rivers,  in  fact  navi- 
gable, whether  above  the  flow  of  the  tide,  or 
whether  in  their  whole  extent  unaffected  by 
the  tides,  in  reference  to  the  use  of  them,  are 
public,  and  subservient  to  public  accommoda- 
tion, and  liable  to  governmental  regulation." 
If  this  be  a  correct  exposition  of  the  law,  then 
all  private  interests  in  waters  must  be  subject 
to  such  governmental  regulation  for  the  pub- 
lic use ;  and  being  so  subject,  there  can  be  no 
claim  for  compensation  for  injury  to  such 
rights.  The  general  Act,  2  R.  L.,  285,  declar- 
ing certain  waters  to  be  public  highways,  shows 
the  sense  of  the  Legislature  that  what  are 
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deemed  private  rivers  in  England  are  here  con- 
sidered subject  to  the  regulation  of  the  public 
authority,  and  that  of  course  the  rights  of  the 
owners  of  the  adjacent  shores  are  subservient 
to  the  public  use.  In  Palmer  v.  Mulligan,  3- 
Cai.,  312,  Spencer,  /.,  speaking  of  the  Hud- 
son River,  says :  "I  cannot  but  consider  it  a 
common  highway,  independent  of  its  being 
navigable  with  small  craft  and  rafts  above  the 
place  in  dispute.  The  Legislature  have  con- 
stantly considered  this  river  as  public  and  com- 
mon to  all  the  citizens  of  the  State  above  tide- 
water ;  they  have  granted  lands  in  this  river  at 
Glen's  Palls  and  in  the  Town  of  Greenwich." 
The  case  of  Palmer  v.  Mulligan  was  an  action 
by  the  owner  of  a  dam  against  his  neighbor 
for  diversion  of  water  by  the  erection  of  an- 
other dam,  both  dams  being  erected  in  the 
Hudson  River;  and  Spencer,  J.,  observes: 
"  If  the  river  is  to  be  deemed  a  highway,  the 
erection  of  both  dams  are  nuisances."  How 
could  they  be  nuisances,  unless  the  river  was 
public  in  the  sense  of  a  navigable  river  in  En- 
gland ?  In  Shaw  v.  Crawford,  10  Johns.,  236, 
speaking  of  rivers  so  far  navigable  as  to  be  of 
public  use  in  the  transportation  of  property, 
the  court  say :  *"  The  public  claim  to  [*434 
such  navigation  ought  to  be  liberally  support- 
ed. The  free  use  of  waters  which  can  be  made 
subservient  to  commerce  has,  by  the  general 
sense  of  mankind,  been  considered  as  a  thing 
of  common  right.  Individuals  who  occupy 
the  adjoining  banks  may  use  the  waters  for 
their  own  emolument,  so  far  only  as  it  can  be 
done  without  any  material  interruption  of  the 
public  use."  The  conclusion,  therefore,  is  that 
on  the  principle  of  the  English  law  the  im- 
provement of  the  navigation  could  be  made 
without  subjecting  the  State  to  the  payment 
of  damages  to  the  relator. 

But,  conceding  the  English  law  on  this  sub- 
ject to  be  as  contended  for  by  the  relator,  is  it 
the  law  of  this  State  and  of  the  U.  S.  V 

Rivers  in  England  are  comparatively  small, 
and  in  almost  every  case  the  flowing  and  ebb- 
ing of  the  tide  is,  in  fact,  the  criterion  of  a 
navigable  or  public  river ;  but  even  there  the 
sound  judgment  of  Ld.  Mansfield  rejected  this 
criterion.  In  Mayor  of  Lynn  v.  Turner,  1 
Cowp.,  86,  which  was  a  judgment  against  a 
corporation  for  not  repairing  and  cleaning  a 
creek,  into  which,  it  was  alleged,  the  tide  of 
the  sea  was  accustomed  to  flow  and  reflow,  he- 
says  :  "Ex  facto  oriturjus.  How  does  it  ap- 
pear that  this  was  a  navigable  river  ?  The 
flowing  and  reflowing  of  the  tide  does  not  make 
it  so ;  for  there  are  many  places  into  which 
the  tide  flows  that  are  not  navigable  rivers,  and 
the  place  in  question  may  be  a  creek  in  their 
own  private  estate."  Can  the  English  law  ex- 
tend to  our  large  rivers,  lakes,  inland  seas  ? 
Their  waters  gathered  would  form  a  mighty 
ocean,  into  which,  were  the  whole  land  of  the 
common  law  cast,  a  ripple  on  its  surface  would 
be  scarce  produced ;  so  all  the  waters  and 
streams  of  Great  Britain  diverted  into  the  Niag- 
ara would  cause  no  perceptible  accession.  Do 
the  islands  in  the  Niagara,  the  Mississippi,  the 
Missouri,  and  in  our  lakes  and  inland  seas,  be- 
long to  the  owners  of  the  adjacent  shores  ?  If 
so,  the  acquisitions  of  individuals  by  construc- 
tion would  in  many  instances  far  exceed  what 
they  obtained  by  express  grant.  We  are  not,. 
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however,  without  adjudications  on  this  sub- 
ject. In  Pa.  and  in  S.  C.  the  doctrine  of  the 
common  law  in  this  respect  has  been  held  to 
435*]  be  inapplicable  to  this  country.  *In 
Carson  v.  Blazer,  2  Binn.,  25,  Yates,  J.,  ob- 
serves: "The  uniform  idea  has  ever  been  that 
only  such  parts  of  the  common  law  as  were 
applicable  to  our  local  situation  have  been  re- 
ceived in  this  government.  The  principle  is 
self-evident.  The  adoption  of  a  different  rule 
would,  in  the  language  of  Sir  Dudley  Ryder, 
resemble  the  unskillful  physician  who  pre- 
scribes the  same  remedy  to  every  species  of 
disease."  In  Carson  v.  Blazer  the  plaintiff,  as 
the  proprietor  of  the  bank  of  the  Susquehanna, 
claimed  an  exclusive  right  of  fishing  opposite 
his  shore,  and  it  was  decided  that  the  bed  of 
the  river  remained  in  the  Commonwealth,  as 
other  ungranted  lands.  Tilghman,  Ch.  J.,  in 
the  same  case,  says:  "This  common  law  right, 
if  even  it  was  properly  applicable  to  the  Sus- 
quehanna and  Delaware  and  other  large  waters, 
was  not  deemed  proper  for  this  country,  nor 
was  it  adopted  up  to  the  period  of  our  Revo- 
lution, because  the  several  Acts  of  the  Assem- 
bly declaring  these  rivers  to  be  highways,  and 
regulating  the  fisheries  in  them,  are  incompat- 
ible with  the  common  law  right ;  and  since  the 
Revolution  no  part  of  the  common  law  has 
been  adopted,  except  that  which  was  proper 
for  our  country. "  See,  also,  the  case  of  Shrunk 
v.  Pres.,  etc.,  Nav.  Co.,  14  Serg.  &  R.,  71,  and 
Gates  v.  Wadington,  1  McCord,  S.  C.,  580. 
Chancellor  Kent  intimates  that  the  modifica- 
tion which  the  common  law  has  undergone  in 
those  States  cannot  be  very  material,  as  he 
considers  it  still  applicable  to  rivers  merely 
capable  of  being  made  navigable,  in  which  are 
obstructions  to  the  passage  of  boats  of  every 
description,  and  that  the  adjoining  owners  in 
such  cases  would  still  hold  ad  filum  aqua,  3 
Com.,  347.  In  this,  however,  he  differs  with 
Sir  Matthew  Hale,  who,  in  De  Jure  Marts,  ch. 
3,  seems  to  acknowledge  that  if  a  stream  is  ren- 
dered navigable  by  making  of  locks  or  cutte,  or 
drawing  together  other  streams,  and  it  be  done 
at  a  common  charge  or  by  a  public  authority, 
it  become  juris  publici. 

How  far  have  we  adopted  the  common  law 
of  England  ?  By  the  Constitution,  "Such  parts 
of  the  common  law  and  of  the  Acts  of  the  Leg- 
islature of  the  Colony  of  New  York,  as  to- 
gether, did  form  the  law  of  the  said  Colony 
on  19th  April,  1775,  and  the  resolutions  of  the 
436*]  Congress  of  the  said  Colony,  *and  of 
the  Convention  of  the  State  of  New  York  in 
force  on  20th  April,  1777,  which  have  not 
since  expired  or  been  repealed  or  altered,  and 
such  Acts  of  the  Legislature  as  are  now  in 
force,  shall  be  and  continue  the  law  of  the 
State,  subject  to  such  alterations  as  the  Legis- 
lature shall  make  concerning  the  same."  The 
common  law  of  England  has  no  authority  in 
colonies  acquired  by  conquest  or  treaty.  1  Bl. 
Com.,  108,  109 ;  2  Salk.,  411  ;  2  P.  Wms.,  75, 
76.  The  Colony  of  N.  Y.  was  acquired  by 
conquest  in  1664,  and  although  England  had  a 
claim  on  the  ground  of  prior  discovery,  she 
had  been  dispossessed,  and  the  Colony  was 
under  the  dominion  of  the  Dutch  from  1614  to 
1664.  The  dominion  of  the  English  was,  there- 
fore, obtained  by  conquest,  and  by  the  articles 
of  capitulation,  the  Dutch  laws  and  customs 
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were  in  part  saved  and  secured  to  the  inhabit- 
ants. The  common  law  was  introduced  by  the 
English,  but  it  had  only  a  modified  and  limited 
operation.  The  courts  exercised  a  sovereign 
authority  in  determining  what  parts  of  it  and 
of  the  statute  law  ought  to  be  extended  to  the 
Colony,  the  difference  of  circumstances  neces- 
sarily requiring  in  some  cases,  the  determina- 
tions of  both.  Smith  Hist,  of  N.  Y.,  Carey 
ed.,  262,  263.  At  as  early  a  period  as  1668, 
the  government  exercised  the  right  of  regulat- 
ing the  use  of  the  Rivers  Hudson  and  Mohawk 
for  the  public  benefit,  claiming  the  control  of 
the  same  above  the  tide-waters,  and  have  con- 
tinued such  claim,  and  exercised  such  right, 
and  even  granted  islands  in  those  rivers  down 
to  the  present  day.  See  Report  of  Com.  of 
Ass.,  Journ.,  1827,  p.  954.  This  claim  of  the 
government  and  exercise  of  right,  is  conclu- 
sive evidence  that  the  common  law  on  this 
subject  has  not  been  recognized  here  except 
subject  to  modification  so  as  to  accommodate 
it  to  the  circumstances  of  the  country.  By  the 
civil  law,  which  was  the  law  of  the  Dutch, 
rivers  belong  to  the  public.  1  Domat,  28 ; 
Cooper  Inst.,  tit.  1,  sec.  2,  p.  68  ;  Articles  of 
Capitulation,  2  R.  L.,  App.  Sir  Matthew  Hale, 
admits  that  usage  may  vary  the  law  as  to  the 
rights  of  the  owners  of  shores  of  rivers.  Is  it 
not  the  usage  here,  for  the  government  and 
not  the  owners  of  the  adjacent  shores  to  con- 
trol the  use  of  rivers  and  the  waters  thereof  ? 
The  Acts  of  our  Legislature  declaring  rivers 
*public  highways,  are  inconsistent  [*437 
with  the  rights  of  the  owners  of  the  adjacent 
shores  according  to  the  principles  of  the  En- 
glish law;  and  so  similar  laws  in  Pa.  were  con- 
sidered by  Ch.  J.  Tilghman  and  Mr.  Justice 
Yates.  If  these  rivers  were  public  highways 
by  the  common  law,  what  was  the  occasion  of 
those  acts  ? 

Mr.  A.  Van  Vechten,  for  the  relator,  con- 
tended that  the  only  question  presented  for 
consideration  was  whether  the  middle  sprout 
of  the  Mohawk  River  was  granted  by  the  pat- 
ent of  the  manor  of  Rensselaerwyck.  He  ad- 
verted to  the  description  of  the  northern  bound- 
ary specified  in  the  patent,  to  wit :  the  Cahoes 
or  the  Great  Falls  of  the  said  river,  and  to  the 
description  of  the  tracts  of  land  granted  by  the 
patent,  stated  to  lie  on  both  sides  of  the  Hud- 
son River,  and  insisted  that  upon  any  con- 
struction of  which  the  grant  was  susceptible 
with  any  plausibility  whatever,  the  middle 
sprout  of  the  Mohawk  River  would  and  must 
of  necessity  be  included  within  the  grant.  To 
prove  this  position,  he  commented  upon  the 
terms  of  the  grant,  adverted  to  the  notorious 
facts  that  the  Cahoes  Falls  are  about  two  miles 
west  of  the  western  bank  of  the  Hudson  River, 
and  submitted  several  principles  upon  which 
the  manor  of  Rensselaerwyck  might  be  located; 
the  result  of  each  being  that  the  middle  sprout 
was  embraced  within  the  grant. 

As  to  the  admission  of  the  present  proprietor 
of  the  manor,  stated  in  the  return  of  the  Ap- 
praisers, that  he  never  had  claimed  the  bed  of 
the  middle  sprout  or  considered  the  same  as 
included  within  his  patent,  and  that  his  con- 
veyance thereof  was  voluntary  and  without 
consideration,  the  counsel  remarked  that  these 
allegations  were  gratuitous  and  unverified  ; 
but,  if  considered,  could  have  no  influence  in 
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the  decision  of  the  question  before  the  court. 
A  parol  disclaimer  could  not  affect  the  title  to 
land  of  a  party  making  such  disclaimer ;  much 
less  could  it  affect  the  title  of  his  grantee,  who 
had  acquired  the  estate  by  conveyance  long 
before  such  admissions.  As  to  the  conveyance 
being  voluntary,  it  laid  not  in  the  mouths  of 
the  plaintiffs  in  error  to  raise  the  objection. 
438*]  *The  counsel  next  proceeded  to  dis- 
cuss the  facts  stated  in  the  return  of  the  Ap- 
praisers as  to  the  grants  of  islands  in  rivers 
above  tide-water,  and  as  to  the  Acts  of  the 
Legislature  declaring  such  rivers  public  high- 
ways and  regulating  the  use  of  the  waters  ; 
and  to  comment  upon  the  arguments  of  the  op- 
posite counsel.  He  observed,  the  whole  course 
of  the  reasoning  of  the  counsel  is  directed  to  a 
question  not  arising  here,  to  wit :  whether  a 
grant  or  conveyance  of  land,  bounded  by  a 
stream  of  water  which  admits  of  no  navigation 
for  any  purpose,  extends  to  the  middle  of  the 
stream  ;  for  if  the  relator's  construction  of  the 
manor  patent  is  sound,  he  has  a  clear  title  to 
the  whole  of  the  middle  sprout,  and,  of  course, 
to  the  fall  in  it.  Hence  it  follows,  that  whether 
the  doctrine  laid  down  by  the  Supreme  Court 
in  the  case  Ex  parte  Jennings,  5  Cow.,  518,  re- 
lative to  a  conveyance  of  land  bounded  by  the 
Chittenango  Creek,  that  it  gave  the  grantee  a 
title  to  the  bed  of  the  river  usque  JUum  aqua, 
is  or  is  not  sound,  it  cannot  apply  to  a  patent 
which  is  not  bounded  by  one  side  of  a  stream, 
but  comprehends  the  whole  stream  within  its 
limits. 

The  patents  alluded  to  by  the  plaintiff's 
counsel  are  stated  to  be  bounded  by  the  margin 
of  the  Hudson  or  Mohawk.  Both  those  rivers 
have  been  used  for  the  purposes  of  navigation 
with  boats  and  rafts  from  the  earliest  settle- 
ment of  the  country  ;  in  which  particular  they 
are  distinguished  from  streams  which  are  not 
and  never  have  been  susceptible  of  such  use. 
Hence  the  acts  of  the  government  in  relation 
to  the  Hudson  above  tide-water  and  the  Mo- 
hawk on  its  whole  extent,  have  recognized 
them  as  water  highways  for  boating  and  raft- 
ing, the  passage  of  which  could  not  be  ob- 
structed by  bridges  or  mill-dams  without  the 
sanction  of  the  Legislature.  No  such  exercise 
of  power,  however,  has  ever  been  extended  to 
streams  wholly  unnavigable  for  either  boats 
or  rafts.  Every  inland  river  that  is  not  nav- 
igable appertains  to  the  owners  of  the  soil  on 
each  side.  3  Cruis. ,  tit.  27,  sec.  32  ;  Davis,  155. 

It  has  been  urged  that  the  common  law  rule 
that  the  owners  of  the  adjacent  shores  of  riv- 
ers above  tide-waters  hold  usque  filum  aquae, 
does  not  extend  to  this  country,  and  is  not  ap- 
plicable here  ;  nay,  the  report  of  a  legislative 
439*]  committee  has  *been  gravely  cited  in 
support  of  the  proposition,  and  it  has  been  con- 
tended that  this  court  have  the  power  so  to  de- 
clare and  apply  the  law  in  the  case  now  before 
them.  In  the  first  place,  the  relator  protests 
against  the  authority  of  a  legislative  committee 
to  determine  what  is  the  law  ;  and  second,  it 
is  denied  that  any  such  committee  were  war- 
ranted in  disclaiming  the  existence  of  the  com- 
mon law  in  this  State;  for,  by  the  35th  section 
of  the  Constitution  of  1777,  it  is  declared  that 
such  parts  of  the  common  law  of  England  and 
of  the  statute  law  of  Great  Britain,  and  of  the 
Acts  of  the  Legislature  of  the  Colony  of  N.Y., 
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as  together  did  form  the  law  of  the  Colony 
Apr.  19,  1775,  should  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the 
Legislature  of  the  State  should  from  time  to 
time  make  concerning  the  same.  This  consti- 
tutional provision,  which  was  adopted  by  some 
of  the  wisest  statesmen  and  most  distinguished 
practical  lawyers  of  that  or  any  other  age,  es- 
tablishes the  following  important  points  in  re- 
lation to  this  subject:  1.  That  parts  of  the  com- 
mon law  and  statute  law  of  England  were  in 
force  here  before  the  Revolution;  and  2.  That 
both  were  to  continue  in  force  until  altered  by 
the  Legislature  ;  and  if  so,  how  could  any  leg- 
islative committee  assume  to  express  a  doubt 
whether  we  had  any  common  law  ? — or  how 
could  the  members  of  such  committee  feel  them- 
selves warranted  in  intimating  that  our  courts 
were  authorized  to  reject  any  part  of  the  com- 
mon law  which  was  recognized  by  the  Consti- 
tution ?  The  power  of  alteration  was  limited 
to  the  Legislature,  and  until  altered  the  courts 
are  bound  by  it. 

It  has  also  been  said  that  certain  parts  of  the 
common  law  are  not  applicable  to  the  state  of 
this  country.  Be  it  so.  Is  not  the  common 
law  applicable  to  rivers  used  for  the  purpose 
of  internal  navigation,  and  suited  to  the  state 
of  the  country  ?  And  if  so, does  its  application 
to  such  rivers  require  its  extension  to  streams 
of  water  which  are  not  used  and  incapable  of 
being  used  for  such  purposes  ?  Surely  not.  If 
a  departure  from  the  common  law  is  warrant- 
able, it  is  so  only,  so  far  as  to  adapt  it  to  our 
situation  ;  beyond  that  there  is  no  necessity  or 
warrant  for  departing  from  it.  Then  let  it  be 
answered,  does  the  necessity  extend  to  streams 
not  navigable  ?  Were  such  *streams  [*44O 
either  in  England  or  here  ever  considered  as 
placed  on  the  footing  of  navigable  waters?  No. 
What  follows  ?  The  latter  remain  subject  to 
the  operation  of  the  common  law.  This  con- 
clusion is  based  upon  the  principles  of  public 
policy  and  strict  justice,  for  who  beside  the 
owners  of  the  adjacent  lands  can  use  such 
streams  ?  The  State  cannot,  because  they  are 
not  susceptible  of  a  beneficial  use  except  by  the 
owners  of  the  adjacent  shores,  unless  appro- 
priated as  feeders  to  canals  ;  a  use  which  half 
a  century  since  was  not  dreamt  of.  Whence 
then  arises  the  presumption  now  contended  for, 
that  the  control  of  those  streams  was  intended 
to  be  reserved  by  the  government  in  grants  of 
an  early  date. 

Again  ;  it  is  argued  that  the  doctrine  claimed 
by  the  plaintiffs  to  be  applied  to  this  case  is 
founded  on  the  civil  law  which  prevailed  in 
the  Netherlands,  whence  the  first  settlers  of 
the  Colony  emigrated  ;  and  that  by  the  articles 
of  surrender  to  the  Duke  of  York  the  inhabit- 
ants retained  all  the  rights  secured  to  them  by 
the  civil  law.  Now  be  it  so,  for  argument's 
sake,  and  then  let  us  inquire  whether  by  the 
civil  law  all  unnavigable  streams  were  reserved 
to  the  government  ?  If  so  it  is  asked  for  what 
purpose  ?  The  learned  counsel  have  contented 
themselves  with  general  assertions  without 
showing  the  civil  law  doctrine  in  its  details. 
The  truth  is  that  the  civil  law,  like  the  com- 
mon law,  only  gives  the  government  the  con- 
trol of  all  rivers  and  streams  which  are  sus- 
ceptible of  public  use,  distinct  from  the  owner- 
ship of  the  banks  of  the  rivers  ;  but  does  not 
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deprive  tLe  owners  of  the  banks  along  streams 
of  a  different  description  of  the  benefits  of  their 
local  situation,  to  convert  the  water  power 
which  such  streams  afford  to  hydraulic  pur- 
poses within  the  limits  of  their  respective 
grants.  Were  this  not  so  the  government  would 
literally  be  placed  in  the  situation  of  the  dog 
in  the  manger,  inasmuch  as  none  but  the  own- 
ers of  the  adjacent  lands  can  employ  such  water 
power,  and  if  they  be  prohibited,  its  use  will 
be  wholly  lost.  The  fact  that  the  early  Dutch 
settlers  brought  the  civil  law  with  them  from 
the  Netherlands,  and  that  they  were  secured  in 
the  enjoyment  thereof  by  the  articles  of  capit- 
ulation cannot  avail  the  plaintiffs  in  error,  be- 
cause the  public  property  acquired  by  the  sur- 
441*]  render  became  subject  to  *the  disposal 
of  the  English  government,  and  of  course  upon 
its  own  terms  ;  nor  did  the  fact  of  the  manor 
of  Rensselaerwyck  being  held  originally  under 
a  Dutch  grant  disable  the  proprietor  thereof, 
after  the  surrender  of  the  colony,  to  accept  en- 
larged and  confirmatory  grants  from  the  Brit- 
ish government,  or  restrain  the  latter  from 
making  such  grants,  to  be  held  according  to 
the  principles  of  the  common  law.  Besides, 
the  recognition  and  adoption  of  the  common 
law  by  our  Constitution  as  part  of  the  law  of 
the  State  removes  every  difficulty  which  has 
been  supposed  might  arise  from  the  reserva- 
tions in  the  articles  of  surrender. 

The  counsel  for  the  plaintiffs  in  error  err  in 
assuming  that  if  the  common  law  doctrine 
maintained  by  the  Supreme  Court  in  the  case 
Ex  parte  Jennings  prevails  here  it  must  unavoid- 
ably extend  to  all  our  large  rivers  and  lakes. 
Such  is  by  no  means  a  necessary  result.nor  has 
it  ever  been  so  considered  by  our  government. 
The  principle  is  not  new  that  courts  in  the  ap- 
plication of  general  legal  doctrines  have  the 
power  to  modify  the  rule  in  its  application  ac- 
cording to  the  peculiar  circumstances  of  the 
case  ;  and  this  principle  has  frequently  been 
acted  upon  by  the  constituted  authorities  of 
the  State  in  relation  to  its  large  rivers  and  lakes. 
Hence  it  is  that  those  great  and  valuable  waters 
have  always  been  the  subject  of  legislative  reg- 
ulation to  facilitate  their  public  use  with  water 
craft  suited  to  their  navigation  for  the  conven- 
ience of  internal  commerce  ;  of  such  a  charac- 
ter are  the  Acts  passed  authorizing  grants  of 
lands  under  the  waters  of  navigable  rivers  and 
along  the  margin  of  lakes  for  the  purpose  of 
erecting  docks  to  promote  the  commerce  of  the 
State.  It  will  be  observed,  however,  that  these 
Acts  contain  provisions  recognizing  the  rights 
of  the  owners  of  the  adjacent  lands  to  all  the 
advantages  incident  to  their  local  situation  by 
making  the  water  grants  issuableto  them  only. 
No  such  provisions  have  ever  been  made  rela- 
tive to  unnavigable  streams.  Why  ?  The  State 
claimed  no  control  over  them,  and  they,  there- 
fore, have  been  left  to  the  enjoyment  of  the 
owners  of  the  land  on  each  side,  according  to 
the  doctrine  recognized  by  the  Supreme  Court 
442*]  *in  the  case  Exparte  Jennings,  relative 
to  the  Chittenango  Creek. 

Nor  can  any  argument  in  favor  of  the  plaint- 
iffs legitimately  be  drawn  from  the  exercise  of 
the  power  of  the  State  in  declaring  certain 
streams  public  highways,  in  regulating  ferries 
and  in  passing  laws  for  the  preservation  of  fish. 
The  only  ground  upon  which  such  streams 
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could  be  declared  public  highways,  was,  that 
they  were  capable  of  being  used  and  actually 
were  used  as  water  highways  for  the  accom- 
modation of  the  public.  To  declare  them  so 
by  law  could  not  make  them  so  in  fact,  and  it 
cannot,  therefore,  be  intended  that  the  Legisla- 
ture has  been  guilty  of  the  monstrous  absurd- 
ity of  declaring  by  law  a  river  or  stream  a 
water  highway  when  in  fact  there  is  none. 
Ferries  are  regulated  also  for  the  public  con- 
venience and  to  prevent  fraud  and  imposition; 
but  here  also  the  rights  of  the  owners  of  the 
shores  are  recognized,  they  being  entitled  to 
the  grants  to  maintain  ferries.  The  preserva- 
tion of  fish  in  our  waters  is  an  object  of  gen- 
eral interest  and,  therefore,  undeniably  within 
the  scope  of  the  general  power  of  the  govern- 
ment. The  Acts  of  the  government  in  neither 
of  these  particulars  impugn  the  doctrine  of  the 
Supreme  Court  or  clash  with  the  claims  of  the 
relator. 

It  has  been  said,  and  with  seeming  serious- 
ness, that  the  Act  providing  compensation  to 
individuals  for  loss  or  damage  sustained  in  the 
prosecution  of  the  scheme  of  creating  naviga- 
ble communications  between  the  lakes  and  the 
Atlantic,  does  not  apply  toja  case  like  this  ; 
that  it  applies  only  where  the  property  of  in- 
dividuals is  taken  and  appropriated  to  the  pub- 
lic use,  and  that  the  injury  complained  of  by 
the  relator,  proceeding  from  the  overflowing 
of  his  waterfall,  he  has  no  claim  under  the  Act. 
It  is  asked  whether  this  objection  is  not  an  out- 
rage upon  common  sense,  and  contrary  to  the 
plainest  dictates  of  justice.  What  is  the  ob- 
ject of  the  Act?  To  provide  compensation  for 
injuries  sustained.  Is  the  relator  less  injured 
in  his  property  because  his  fall  is  rendered 
useless  by  drowning  instead  of  being  demol- 
ished? Can  it  be  said  truly  that  the  fall  is  not 
taken  for  public  use,  when,  to  effect  the  ob- 
ject of  raising  the  waters  in  the  Hudson  by 
means  of  the  dam,  it  is  overflowed?  It  is  no 
longer  a  fall,  and  it  has  been  *taken  f*443 
from  the  relator  in  the  prosecution  of  the  pub- 
lic works.  Again  ;  it  has  been  gravely  stated, 
by  way  of  objection  to  the  relator's  claim,  that 
his  fall  was  unoccupied.  What  then?  If  it 
was  the  property  of  the  relator,  and  has  been 
rendered  useless  by  the  canal  operations,  he  is 
entitled  to  compensation  to  the  amount  of  its 
value  in  its  unimproved  state.  It  surely  was 
not  forfeited  to  the  State  by  non-user.  He 
might  have  converted  it  into  money  by  sale. 
Can  it  be  pretended  that  he  was  not  injured 
by  the  deprivation  of  this  right?  On  this 
point,  however,  we  have  the  declared  sense  of 
the  Legislature,  who,  by  a  special  Act  ren- 
dered necessary  by  the  circumstance  of  the 
claimant  being  one  of  the  Canal  Appraisers, 
made  provision  for  the  appraisement  of  the 
loss  or  damage  sustained  by  an  individual 
whose  unoccupied  mill-site  on  the  bank  of  the 
west  sprout  of  the  Mohawk  was  destroyed  in 
the  prosecution  of  the  works  of  internal  im- 
provement. Laws  of  1828,  p.  80. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  In  England  no  prin- 
ciple of  the  common  law  as  to  the  rights  of 
property  is  better  established  than  that  which 
is  the  chief  subject  of  controversy  in  this  case. 
There  a  grant  of  land  bounded  upon  the  sea 
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shore,  or  upon  a  stream  or  arm  of  the  sea  where 
the  tide  ebbs  and  flows,  conveys  to  the  grantee 
only  that  part  of  the  bank  which  is  not  covered 
by  the  water  at  flood  tide.  And  neither  the 
lands  under  the  water,  the  islands  therein,  or 
the  right  of  fishery  will  be  conveyed  by  im- 
plication. In  order  to  affect  these  the  terms  of 
the  grant  must  be  so  clear  and  explicit  as  to 
leave  no  manner  of  doubt  as  to  the  intention 
of  the  grantor  to  part  with  those  rights  which 
the  welfare  of  the  public  requires  to  be  reserved 
for  the  benefit  of  the  citizens  at  large.  But  the 
rule  is  directly  the  reverse  as  to  those  grants 
which  are  bounded  on  rivers  and  streams  above 
tide- water.  In  such  cases,  if  the  grant  is  bound- 
ed on  the  stream,  or  along  the  same,  or  on  the 
margin  thereof,  or  where  any  other  words  of 
similar  import  are  used,  the  grant  legally  ex- 
tends to  the  middle  or  thread  of  the  stream  ; 
and  not  only  the  bank  but  the  bed  of  the  river, 
and  the  islands  therein,  and  the  exclusive  right 
of  fishing  are  conveyed  to  the  grantee,  unless 
444*]  *they  are  expressly  reserved,  or  the 
terms  of  the  grant  are  such  as  to  show  a  clear 
intention  to  exclude  them  from  the  general 
operation  of  the  rule  of  law ;  5  Coke,  106 ; 
Davie,  152  ;  3  Kent  Com.,  344  ;  Hale,  De  Jure 
Marts;  yet  the  right  of  the  riparian  owner  to 
the  stream  itself  was  not  absolute  by  the  En- 
glish common  law.  If  the  stream  was  naviga- 
ble, although  the  legal  ownership  was  assigned 
to  the  individual,  it  was  subject,  nevertheless, 
to  the  right  of  the  public  to  use  the  waters 
thereof  as  a  public  or  common  highway  for 
the  passage  of  boats  and  other  water  craft. 

Such,  unquestionably,  was  the  common  law 
of  England  at  the  time  of  the  first  settlement 
of  this  country,  and  it  has  continued  the  same 
down  to  the  present  day.  This  is  not  denied 
on  the  part  of  the  plaintiffs  in  error  ;  but  it  is 
insisted  by  them  that  such  is  not  the  law  in 
this  State  ;  that  this  principle  of  the  common 
law  was  never  introduced  here,  and  that  it  is 
not  applicable  to  the  Hudson,  Mohawk  and 
other  streams  in  this  State  which  in  many 
places  are  boatable  above  tide-water.  This  is 
an  important  question,  involving  not  only  the 
claims  of  those  whose  mills  and  mill-sites  have 
been  destroyed  by  the  making  of  the  Erie  and 
Champlain  Canals,  but  also  the  rights  of  many 
other  citizens  to  some  of  the  most  valuable 
property  in  the  State.  Many  of  our  fresh 
water  streams  are  navigable  with  boats  and 
rafts,  and  have  been  declared  public  highways 
by  the  Legislature,  or  have  become  so  by  pre- 
scription, and  yet  the  original  beds  of  some  of 
these  streams,  and  the  banks  of  most  of  them 
are  occupied  by  extensive  milling  and  manu- 
facturing establishments.  The  use  of  a  part 
of  the  bed  of  the  stream  is  absolutely  necessary 
to  the  existence  of  these  establishments,  but  it 
is  probable  that  not  in  one  case  in  a  hundred 
has  the  public  ever  expressly  granted  the  lands 
under  the  water.  It,  therefore,  becomes  our 
duty  to  examine  this  question  with  great  cau- 
tion ;  and  with  reference  to  the  important  in- 
terests involved  in  it ;  for  if  the  State  has  the 
right  to  take  an  unoccupied,  and  perhaps  un- 
important mill-site,  the  title  to  which  depends 
upon  this  principle  of  the  common  law  alone, 
it  may  also  have  the  right  to  take  half  a  mil- 
lion of  property  from  the  owners,  without  com- 
pensation, which  is  claimed  under  a  similar  title 
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*By  the  Constitution  of  this  State  [*445 
such  parts  of  the  common  law  of  England, 
and  of  the  Acts  of  the  Colonial  Legislature,  as 
were  in  force  Apr.  19,  1775,  are  now  the  law 
of  this  State,  except  so  far  as  the  same  have 
been  altered  by  subsequent  legislation.  It  is  a 
natural  presumption  and,  therefore,  adopted 
as  a  rule  of  law.  that  on  the  settlement  of  a 
new  territory  by  a  colony  from  another  coun- 
try, and  where  the  colonists  continue  subject 
to  the  same  government,  they  carry  with  them 
the  general  laws  of  the  mother  country;  which 
thus  become  the  laws  of  the  Colony  until  they 
are  altered  by  common  consent  or  by  legisla- 
tive enactment.  The  colonists  can  hardly  be 
presumed,  however,  to  have  adopted  those 
laws  which  were  merely  local  in  their  nature, 
and  wholly  inapplicable  to  their  situation  in  the 
new  territory.  On  these  principles  it  is  con- 
tended that  as  the  State  was  originally  settled 
by  a  Colony  of  the  Dutch,  the  rule  of  the  civil 
law  prevails  as  to  all  our  streams  which  are 
navigable  with  boats  or  rafts  above  tide-water. 
Or  at  least,  that  the  rule  of  the  common  law 
on  this  subject  was  local  ;  was  wholly  inappli- 
cable to  the  fresh  water  rivers  of  this  State 
and,  for  that  reason,  was  never  in  force  in  the 
Colony. 

There  might  be  some  weight  in  the  first  of 
these  objections  if  the  Crown  of  Great  Britain 
or  Colonial  Government  had  ever  claimed  this 
Province  by  right  of  conquest.  But  it  is  mat- 
ter of  history  that  it  was  always  claimed  by 
right  of  discovery  and  not  as  a  conquered 
country;  and  that  no  part  of  the  civil  law  as 
such,  except  that  which  was  derived  from  En- 
gland has  ever  been  in  force  in  this  Colony. 
The  recitals  in  the  patent  under  which  the  rela- 
tor  claims  title  to  the  mill-site  in  question,  show 
that  the  Province  was  granted  to  the  Duke  of 
York  as  a  part  of  the  domains  of  the  Crown, 
several  months  before  the  surrender  to  Sir 
Richard  Nicholl,  and  before  any  attempt  had 
been  made  to  take  possession  thereof  by  force. 
The  guaranty  to  the  Dutch  settlers  of  the 
peaceable  enjoyment  of  their  possessions  did 
not  alter  the  nature  of  the  British  claim  to  the 
country.  It  was  a  just  and  wise  policy  on  the 
part  'of  the  Duke's  government;  by  it  he  re- 
tained in  the  Colony  a  great  number  of  indus- 
trious, intelligent  and  valuable  inhabitants,  of 
whom  and  their  descendants,  even  at  this  day 
the  *State  has  much  reason  to  be  [*44B 
proud.  After  a  very  short  struggle  they  sub- 
mitted peaceably  to  the  Duke's  claim,  and  sub- 
sequently they  obtained  patents  from  the 
Crown  for  the  lands  they  originally  held  under 
grants.from  the  government  of  the  States-Gen- 
eral of  the  Netherlands.  The  territory  being 
thus  claimed  and  established  as  a  British  Col- 
ony, the  common  law  of  England  became  the 
fundamental  law  of  the  Province.  Although 
the  ancient  Dutch  customs,  undoubtedly,  had 
some  influence  in  changing  the  harsher  feat- 
ures of  the  common  law  in  relation  to  private 
transactions  between  individuals,  yet  as  the 
executive  government  was  generally  adminis- 
tered by  Englishmen  under  the  direction  of  the 
Crown,  it  must  be  presumed  that  in  all  grants 
of  land,  and  other  transactions  with  its  sub- 
jects, the  government  acted  upon  the  general 
principles  of  the  common  law.  It  lies,  there- 
fore, with  those  who  deny  its  existence  in  this 

WEND.  8. 


1830 


CANAL  COMMISSIONERS  v.  THE  PEOPLE. 


446 


particular  case  to  show  that  such  was  not  the 
law  of  the  Colony,  at  the  time  of  the  original 
grant  of  the  manor  of  Rensselaerwyck  by 
James  the  Second,  or  at  the  time  of  the  con- 
firmation thereof  in  1704. 

But  was  there  anything  in  the  local  situation 
of  the  Colony,  or  of  the  rivers  of  this  State, 
above  tide-water,  as  they  were  then  known  to 
and  used  by  the  colonists,  which  should  forbid 
the  introduction  of  this  principle  of  the  com- 
mon law,. or  which  necessarily  required  its  ab- 
rogation? It  is  true,  the  claim  of  the  Duke  of 
York  extended  to  that  part  of  the  Connecticut 
River  which  afterwards  formed  the  eastern 
boundary  of  the  Counties  of  Cumberland  and 
Gloucester.  But  that  was  always  a  disputed 
boundary,  and  the  whole  of  the  State  of  Vt. 
was  then  an  unexplored  wilderness  occupied 
as  a  hunting  ground  by  the  Maquaas  and  other 
tribes  of  Indians.  That  part  of  the  Connecti- 
cut River  could  not  have  been  known  to  the 
colonists  as  a  navigable  stream;  and  even  as  to 
that  the  Supreme  Court  of  N.  H.  have  recent- 
ly decided  this  principle  of  the  common  law 
was  applicable.  Scott  v.  Wilson,  3  N.  H.,  321. 
The  eastern  bank  of  the  Niagara  and  St.  Law- 
rence Rivers  were  in  the  actual  possession  of 
the  French,  and  were  equally  unknown  to  the 
colonists.  These  rivers  could  not,  therefore, 
have  influenced  them  in  the  adoption  or  rejec- 
447*]  tion  of  this  principle.  The  *principle 
itself  does  not  appear  to  be  sufficiently  broad 
to  embrace  our  large  fresh  watSr  lakes,  or  in- 
land seas,  which  are  wholly  unprovided  for  by 
the  common  law  of  England.  As  to  these 
there  is  neither  flow  nor  tide  nor  thread  of  the 
stream,  and  our  own  local  law  appears  to  have 
assigned  the  shores  down  to  the  ordinary  low 
water  mark  to  the  riparian  owners,  and  the 
beds  of  the  lakes  with  the  islands  therein  to  the 
public.  What  then  was  there  in  the  situation 
of  the  Hudson  and  Mohawk,  with  their  tribu- 
tary streams,  or  any  other  fresh  water  rivers 
which  were  known  to  and  used  by  the  colo- 
nists for  the  first  100  years  after  the  capitula- 
tion of  Gov.  Stuyvesant  which  could  have  in- 
duced them  to  reject  this  part  of  the  common 
law  of  England?  For  it  must  be  recollected  it 
had  not  been  discovered  that  these  rivers  were 
made  for  the  purpose  of  feeding  canals.  It  was 
even  more  important  here  than  in  England  at 
that  time  to  assign  the  property  of  the  stream 
to  the  owners  of  the  adjacent  lands,  to  enable 
them  to  construct  dams  and  erect  mills  for  the 
benefit  of  the  settlers  in  a  new  country.  The 
smallest  sloops  could  not  ascend  the  Hudson 
more  than  three  miles  above  tide-water;  and 
the  Mohawk  was  cut  off  by  a  barrier  impassable 
by  any  craft  whatever.  It  is  said  the  Mohawk 
above  Cahoes  was  navigable  with  sloops  for  a 
considerable  distance;  and  that  in  several 
places  above  Stillwater  Falls  the  Hudson  was 
also  beatable;  but  how  did  they  differ  in  this 
respect  from  the  Thames,  the  Severn,  the 
Trent,  the  Ouse  and  other  rivers  in  England, 
which  were  boatable  and  used  as  public  high- 
ways in  many  places  above  the  influence  o£  the 
tide?  If  that  was  not  a  sufficient  objection  to 
to  prevent  the  establishment  of  such  a  law  in 
England,  why  should  it  have  operated  against 
its  introduction  here?  The  common  law  made 
ample  provision  for  cases  of  this  kind,  by  de- 
claring waters  thus  useful  for  the  purposes  of 
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commerce  public  highways.  Thus,  while  it 
assigned  to  the  owners  of  the  adjacent  lands 
the  legal  title  to  the  bed  of  the  stream,  they 
took  it  subject  to  the  servitude,  or  right  of  the 
public  to  use  the  same  for  the  purposes  of  nav- 
igation. It  is  on  this  principle  that  the  people 
of  this  State.by  their  legitimate  organ, the  Leg- 
islature, constantly  exercise  the  power,  which 
*formerly  belonged  to  the  British  [*448 
Crown,  of  declaring  those  waters  which  are 
thus  navigable  public  highways.  They  also 
have  the  power  to  regulate  the  manner  of 
building  dams,  and  other  hydraulic  erections, 
so  as  to  preserve  this  public  right  of  naviga- 
tion; but  they  have  not  the  right  to  destroy 
the  property  of  individuals  for  the  purpose  of 
making  waters  navigable  which  are  not  so  by 
nature,  or  of  appropriating  such  waters  to  the 
public  use  by  artificial  erections  or  improve- 
ments, except  upon  the  constitutional  terms 
of  giving  to  the  persons  injured  thereby  a  fair 
remuneration  for  their  private  losses.  If, 
therefore,  we  had  no  adjudications  on  this  sub- 
ject in  our  own  country,  I  think  we  should  be 
bound  to  apply  the  rule  of  the  common  law  to 
the  case  under  consideration. 

But  if  there  was  any  possible  doubt  on  this 
subject,  it  is  removed  by  the  numerous  Amer- 
ican decisions  referred  to  by  Chancellor  Kent, 
and  in  the  reporter's  note  to  the  case  of  Jen- 
nings, 3  Kent  Com.,  346;  6  Cow.,  543,  n.  I 
think  those  cases  show  beyond  all  controversy 
that  this  principle  of  the  common  law  has  not 
only  been  adopted  in  this  State,  but  in  nearly 
every  other  State  in  the  Union,  where  the  ques- 
tion has  been  agitated.  It  is  not  necessary  to 
express  an  opinion  whether  this  principle  can 
be  properly  applied  to  some  parts  of  those 
streams  which  are  navigable  from  the  sea  by 
large  ships  and  vessels,  far  above  the  influence 
of  the  tides,  as  that  question  can  never  arise  in 
this  State.  We  have  no  such  rivers;  and  as  to 
middle  sprout  of  the  Mohawk,  it  is  not  pre- 
tended by  the  plaintiffs  in  error  that  it  ever 
was  navigable  in  any  way  whatever  previous 
to  the  erection  of  the  dam  in  question. 

It  is  supposed  by  the  plaintiffs  in  error,  and 
introduced  by  way  of  argument  into  the  return 
to  the  alternative  mandamus,  that  several  Acts 
of  the  Legislature  granting  the  right  to  erect 
dams  in  the  Hudson  and  the  Mohawk  above 
tide-water,  are  inconsistent  with  the  right 
claimed  by  the  owners  of  land  bounded  on 
those  rivers;  but  on  examination  these  acts  will 
be  found  perfectly  consistent  with  the  right 
claimed.  I  have  already  stated  that  the  com- 
mon law  rule  admits  the  right  of  the  sovereign 
to  regulate  and  protect  the  natural  navigation 
*of  such  rivers  as  are  public  highways  [*440 
above  tide-water.  The  north  sprout  of  the 
Mohawk  at  Waterford  was  a  boatable  stream, 
and  the  Hudson  above  that  place,  as  well  as  the 
Mohawk  above  the  Cahoes,  had  long  been  used 
as  public  highways.  It  would,  therefore,  have 
been  an  indictable  offense  at  the  common  law 
for  owners  of  the  bed  of  the  river  to  obstruct 
that  navigation  without  the  consent  of  the  Leg- 
islature. De  Jure  Maris,  ch.  3.  It  was  but  a 
measure  of  proper  precaution  on  the  part  of  the 
owners  of  these  mill-sites  to  get  the  assent  of 
the  Legislature  to  erect  their  dams,  in  the  man- 
ner proposed,  to  protect  them  against  prosecu- 
tions for  impeding  the  navigation.  The  grant 
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to  Stilson  was  probably  obtained  for  similar 
reasons.  From  the  description  of  the  premises 
in  that  patent,  I  infer  that  he  was  the  owner  of 
the  adjacent  shore,  and  had  already  erected  a 
mill  there.  He  had,  probably,  erected  his  wing- 
dam  in  such  a  manner  as  to  obstruct  the  float- 
ing of  timber  down  the  stream  on  that  side  of 
the  river,  and  obtained  the  grant  from  the 
Crown  to  protect  himself  against  a  prosecution 
for  a  nuisance.  The  recent  grant  of  a  rock  at 
Glen's  Falls,  where  the  river  never  was  naviga- 
ble, and  which,  I  believe,  is  included  within 
the  acknowledged  boundaries  of  an  old  patent, 
and  the  still  more  recent  act  of  the  Canal  Com- 
missioners in  leasing  the  new  island  below  the 
Troy  dam,  can  certainly  have  no  influence  in 
determining  what  the  common  law  was  at  the 
time  of  the  patent  to  Van  Rensselaer,  granted 
more  than  100  years  before  that  time.  Notwith- 
standing this  recent  act  of  the  Commissioners, 
the  President  of  that  Board  certainly  knew  the 
fact  that  all  the  islands  of  any  value  between 
Troy  and  Waterford,  which  had  not  been  pre- 
viously granted,  were  actually  held  and  claimed 
under  that  patent. 

I  have  already  expressed  my  opinion  that  the 
rule  of  the  common  law  does  not  extend  to  our 
large  lakes.  Of  course  no  argument  against 
the  existence  of  the  rule  itself  can  be  drawn 
from  the  practice  of  the  government  in  grant- 
ing the  islands  in  those  lakes,  or  from  the 
grants  of  the  land  under  water  for  the  erection 
of  wharves  and  docks. 

45O*]  *I  have  adverted  thus  freely  to  the 
existence  of  known  facts,  because  the  return 
of  the  Appraisers  shows  that  their  opinion  as 
to  the  construction  of  the  patent  to  Van  Rens- 
selaer is  founded  on  matters  within  their  own 
knowledge,  or  matters  of  public  notoriety,  and 
not  upon  any  strict  legal  proofs  which  were 
produced  before  them  ;  and  because  on  the  ar- 
gument this  court  also  decided  that  it  was 
proper  for  the  counsel  to  refer  to  the  report  of 
a  committee  of  the  Legislature,  and  other  facts 
of  public  notoriety,  in  support  of  the  argument 
against  the  right  of  the  relator.  There  is,  in 
truth,  no  disputed  fact  in  this  case.  Nearly 
every  member  of  this  court  must  be  personally 
acquainted  with  the  local  situation  of  the  prem- 
ises described  in  the  patent  of  Rensslaerwyck, 
so  far  as  to  enable  him  to  give  it  a  legal  con- 
struction ;  and  to  those  who  are  not  intimately 
acquainted  with  the  localities,  the  map  an- 
nexed to  the  case  will  afford  all  the  requisite 
information.  The  Appraisers,  as  a  matter  of 
law,  arrived  at  the  conclusion  that  the  middle 
sprout  of  the  Mohawk  was  not  granted  to  Van 
Rensselaer.  It  was  so  argued,  and  the  decision 
in  the  Supreme  Court  was  made  upon  that 
point ;  and  I  think  there  is  sufficient  before  us 
to  present  the  same  question  of  law  for  our  de- 
cision. 

That  the  place  in  question  is  above  tide- 
water; that  it  lies  between  the  north  and  south 
bounds  of  the  patent  to  Van  Rensselaer  ;  that 
Tibbits  has  now  a  clear  paper  title  to  it,  if  it 
passed  by  the  original  grant,  are  facts  not  con- 
troverted by  the  return  ;  and  I  lay  out  of  ques- 
tion the  parol  disclaimer  of  Van  Rensselaer 
which  was  made  more  than  thirty  years  after 
he  had  parted  with  his  title,  as  it  cannot  pos- 
sibly affect  the  rights  of  his  grantee.  Some  lit- 
tle obscurity  is  thrown  upon  the  grant  to  Van 
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Rensselaer  by  the  peculiar  manner  in  which  it 
is  worded.  On  the  argument,  it  was  supposed 
that  the  bed  of  the  river  and.  the  islands  within 
the  same  were  intended  to  be  excluded  from 
the  grant ;  and  as  the  Cahoes,  or  Great  Falls, 
is  described  as  being  on  the  Hudson  River,  it 
was  insisted  that  all  the  lands  between  the  west 
sprout  of  the  Mohawk  and  the  eastern  shore  of 
the  Hudson  were  of  course  excluded.  But  on 
a  more  careful  examination  of  the  terms  of  the 
grant,  it  will  be  found  to  include  the  lands  in 
the  Hudson  *River,  as  well  as  the  24  [*45 1 
miles  in  width  on  each  bank  thereof.  The  de- 
scription of  the  lands  gran  ted  commences  thus: 
"  All  that  and  those  tract  and  tracts  of  land 
called  Rensslaerwyck,  lying  and  being  in  and 
upon  the  banks  of  Hudson  River,"  &c.  "  Be- 
ginning at  the  south  end  or  part  of  Berrein  Is- 
land on  Hudson's  River  aforesaid,  and  extend- 
ing northerly  up  along  both  sides  of  said  river," 
&c.  Both  sides  of  the  river  are  referred  to  as 
forming  a  base  from  which  the  24  miles  are  to 
be  reckoned  each  way  ;  but  the  previous  ex- 
pressions show  that  the  Colony  of  Rensslaer- 
wyck included  the  islands  or  lands  lying  and 
being  in  the  river  as  well  as  the  lands  on  the 
banks  thereof  on  each  side.  When  it  is  recol- 
lected that  this  is  a  confirmation  of  a  previous 
grant  which  had  been  made  to  the  family  of 
Van  Rensselaer  as  the  head  of  a  Colony,  and 
for  the  benefit  of  the  settlers  under  that  grant, 
there  seems  to  be  no  good  reason  for  exclud- 
ing the  islands*  within  the  limits  of  the  Colony 
from  the  operation  of  the  grant.  The  subse- 
quent words  also  show  that  the  rights  intended 
to  be  granted  were  much  more  extensive  than 
those  usually  granted  by  the  Crown  to  indi- 
viduals :  waifs,  estrays  and  royalties  are  ex- 
pressly granted  ;  "  together  with  all  and  every 
the  isles,  islands,  rivers,  creeks,  runs  of  water, 
mines  minerals  (royal  excepted),  fishings,  fowl- 
ings,  huntings,  hawkings  and  all  other  royal- 
ties, powers,  franchises,  harbors,  profits,  com- 
modities and  hereditaments  to  the  said  prem- 
ises or  any  part  thereof  belonging  or  appertain- 
ing." The  lands  lying  under  the  waters  of  the 
river  are  not  granted  as  such,  in  express 
terms,  and,  therefore,  by  the  rules  of  the  com- 
mon law  that  part  which  was  actually  covered 
by  the  tide-waters  did  not  pass  by  this  grant ; 
but  I  am  satisfied  all  the  islands,  and  the  bed 
of  the  river  above  tide-water,  are  actually  cov- 
ered by  the  patent  to  Van  Rensslaer.  This  be- 
ing the  case,  the  legal  title  to  the  middle  sprout 
of  the  Mohawk,  which  is  a  mile  or  two  below 
the  north  bounds  of  the  patent,  if  it  had  not 
been  previously  conveyed,  passed  to  Van 
Schoonhoven  by  the  deed  of  1792,  and  is 
now  vested  in  Tibbits  the  relator  in  the  court 
below. 

Whether  the  waterfall  in  that  sprout  was  of 
any  great  value  to  him  before  the  erection  of 
the  Troy  dam,  and  whether  *the  dam-  [*452 
ages  which  he  had  sustained  are  greater  than 
the  benefits  he  has  received  by  the  construction 
of  the  canal,  are  questions  for  the  Appraisers 
to  decide,  and  with  which  we  have  no  concern. 
That  question  they  refused  to  examine,  be- 
cause, from  the  legal  construction  which  they 
put  upon  the  patent,  the  title  to  the  land  was 
still  in  the  State.  The  Supreme  Court  decided 
they  were  wrong  on  this  question  of  law;  and 
directed  them  to  proceed  and  ascertain  what 

WEND.  5. 


1830 


CANAL  COMMISSIONEKS  v.  THE  PEOPLE. 


452 


damage,  if  any,  had  been  sustained  by  the 
present  owner  of  the  premises. 

It  was  objected  on  the  argument  that  the 
premises  in  question  had  not  been  taken  for  the 
use  of  the  canal  within  the  meaning  of  the  Act; 
but  certainly  the  permanent  overflowing  of  the 
property  of  an  individual  to  the  depth  of  nine 
feet,  for  the  purposes  of  the  canal,  is  as  ef- 
fectual an  appropriation  of  the  property  for 
that  purpose,  and  for  the  use  of  the  canal,  as  it 
could  be  if  the  canal  boats  actually  floated  over 
its  surface. 

The  Appraisers  having  refused  to  decide  the 
question  as  to  the  amount  of  damages,  if  any, 
which  had  been  sustained,  a  mandamus  was 
the  proper  remedy.  I  think,  therefore,  the  de- 
cision of  the  court  below  was  correct,  and  that 
it  should  be  affirmed. 

By  Mr.  Senator  Allen.  The  question  to  be 
decided  according  to  my  view  of  the  subject, 
is,  whether  the  premises  claimed  by  Tibbits 
are  within  the  boundaries  of  the  patent  to  Van 
Rensselaer,  and  what  are  his  rights  and  what 
his  title  to  the  middle  sprout  of  the  Mohawk 
River.  The  patent  bears  date  May  20,  1704, 
and  was  issued,  therefore,  long  anterior  to  the 
separation  of  this  country  from  Great  Britain. 
The  common  law  and  legislative  Acts  as  they 
existed  in  Apr.,  1774,  are  the  law  of  this  State 
except  in  such  particulars  in  which  they  have 
since  been  altered.  All  grants  of  land  within 
this  State  made  by  the  King  of  Great  Britain, 
or  officers  acting  under  his  authority,  previous 
to  Oct.,  1775,  are  declared  valid  by  the  Con- 
stitution. Now,  although  the  common  law  as 
it  existed  in  1774  may  be  altered  or  repealed 
by  the  Legislature  to  take  effect  from  and  after 
such  alteration  or  repeal,  it  cannot  be  so  al- 
tered as  to  affect  grants  existing  prior  to  1774. 
453*]  *Ancient  grants  must  be  expounded 
according  to  what  the  law  was  at  the  time  of 
making  them.  4  Com.  Dig.,  419. 

By  the  common  law,  fresh  water  rivers,  in 
which  the  tide  does  not  ebb  and  flow,  belong 
to  the  owner  of  the  adjacent  soil,  and  if  a  per- 
son holds  land  on  the  one  side  of  such  river  he 
owns  the  river  to  the  center,  and  if  on  both 
sides  he  owns  the  whole  river  in  front  of  his 
property. 

In  construing  the  patent  of  Van  Rensselaer, 
therefore,  it  is  but  fair  that  it  should  be  done 
with  reference  to  the  law  as  it  existed  when 
the,  grant  was  made,  or  at  least  as  it  stood  in 
1775.  The  patent  commences  at  the  south  end 
of  Berrein  Island  on  the  Hudson  River,  and 
extending  northerly  up  along  both  sides  of  said 
river  unto  the  Cahoes  or  Great  Falls  of  said 
river,  and  extending  itself  east  and  west  all 
along  from  each  side  of  said  river  backward 
into  the  woods  twenty-four  English  miles, 
with  all  the  rights  and  appurtenances  of  said 
tract  and  tracts  of  land,  &c.,  together  with  all 
and  every  of  the  isles,  islands,  rivers,  creeks, 
runs  of  water,  &c.,  and  hereditaments,  what- 
ever to  the  said  premises  or  any  part  thereof 
belonging  or  appertaining.  A  grant  shall  be  ex- 
tended to  everything  comprised  within  the 
words,  though  they  are  not  regularly  described 
in  the  deed.  4  Com.  Dig.,  419.  No  words  in 
the  English  language  can  express  more  fully 
the  absolute  conveyance  of  all  the  rights,  prop- 
erty and  hereditaments  within  the  bounds  of 
this  grant  not  previously  conveyed.  Heredita- 
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ments  is  a  very  comprehensive  word  whereby 
everything  passes  which  may  be  inherited, 
corporeal  or  incorporeal,  real,  personal  and 
mixed.  4  Com.  Dig.,  413. 

The  grant  begins  at  the  south  end  of  Berrein 
Island,  and  extends  north  both  sides  of  the 
Hudson,  unto  the  Cahoes  falls  of  the  said 
river.  The  misdescription  can  only  be  ac- 
counted for  upon  the  supposition  that  the  geog- 
raphy of  the  country  was  unknown  by  the 
grantor  and  grantee  when  the  original  grant 
was  issued.  When  the  words  of  an  ancient 
deed  are  equivocal,  the  usage  of  the  parties  un- 
der the  deed  is  admissible  to  explain  them. 
Livingston  v.  Ten  Broeck,  16  Johns.,  14.  The 
ancient  location,  therefore,  together  with  the 
undisturbed  possession  of  the  premises  ought 
to  be  the  guide  in  cases  like  *the  pres-  [*454 
ent.  By  the  map  of  the  State,  compiled  by  the 
present  Surveyor-General,  it  would  seem  that 
the  location  evidently  included  this  stream  of 
water.  The  northerly  line  of  the  manor  inter- 
sects the  Cahoes,  and  strikes  the  east  side  of 
the  Hudson  some  distance  north  of  the  middle 
sprout  of  the  Mohawk  and,  therefore,  includes 
that  sprout  within  the  bounds  of  the  manor. 
If  the  patent  is  to  extend  as  by  the  description 
in  the  grant,  from  Berrein  Island  on  both 
sides  of  the  Hudson,  until  the  limits  north 
strike  an  east  and  west  line  drawn  from  the 
falls  to  the  Hudson,  which  I  believe  was  the 
line  by  which  the  manor  was  originally  lo- 
cated, then  the  middle  sprout  falls  within  the 
patent,  as  the  extension  to  the  west  must 
cover  it.  If  on  the  other  hand,  we  extend  the 
line  from  Berrein  Island  up  both  sides  of  the 
Hudson  until  it  strikes  the  southerly  end  of 
Green  Island,  and  then  up  both  sides  of  the 
south  branch  of  the  Mohawk  River,  and  so  up 
that  river  to  the  falls,  and  thus  roll  out  24 
miles  east  and  west,  the  extension  to  the  east 
must  cross  the  Hudson  and  cover  the  middle 
sprout.  The  middle  sprout,  therefore,  must 
considered  as  within  the  patent,  and  compre- 
hended under  some  of  the  words  "rivers, 
creeks  or  runs  of  water  ; "  and  if  within  the 
patent,  then  the  title  was  in  Van  Rensselaer  or 
in  those  to  whom  he  conveyed.  The  descrip- 
tive part  of  this  grant,  according  to  my  view, 
is  sufficiently  full  to  have  justified  a  claim 
even  to  the  land  under  the  waters  of  the  Hud- 
son ;  and  the  fact  that  the  grantee  has  never 
preferred  such  claim  does  not  prove  that  the 
grant  did  not  originally  cover  it.  That  the 
common  law,  as  it  existed  when  the  patent 
was  granted,  gives  the  grantee  the  sole  right 
of  the  streams  within  its  bounds  in  which  the 
tide  does  not  ebb  or  flow,  I  think  must  be  ad- 
mitted ;  and  as  the  stream  called  the  middle 
sprout  is  clearly  within  the  patent ;  was  not 
navigable  before  the  building  of  the  dam,  and 
the  tide  has  never  ebbed  or  flowed  in  it  or  over 
the  land  under  its  water,  it  is  equally  clear  that 
the  title  was  in  Van  Rensselaer,  and  that  those 
who  hold  under  him  are  legally  vested  with 
the  fee  of  the  property.  Above  the  flow  of  the 
tide  the  river  becomes  private,  either  absolute- 
ly so  or  subject  to  the  public  right  of  way,  ac- 
cording as  it  is  a  small  or  large  stream.  En 
parte  Jennings,  6  Cow.,  518. 

*Two  of  the  Canal  Appraisers, Messrs.  [*455 
Young  and  Wood,  in  their  return  to  the  man- 
damus, have  attempted  to  show  (not  under 
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oath  however)  that  Tibbits  had  no  title  to  the 
stream,  and  state  a  conversation  with  Van 
Rensselaer,  in  which  he  is  represented  as  hav- 
ing said  that  he  did  not  consider  the  stream  as 
included  within  his  patent ;  but  if  this  was  so, 
how  comes  it  that  Mr.  Van  Renssalaer  has 
omitted  to  state  this  fact  in  his  separate  return 
as  one  of  the  Canal  Commissioners?  Instead  of 
that,  he  broadly  admits  that  he  conveyed  the 
property  in  question  to  Van  Schoonhoven,  and 
that  he  is  informed  and  believes  that  the  rela- 
tor  founds  his  claim  to  the  premises,  for  which 
he  demands  compensation  from  the  State,  un- 
der such  conveyance.  One  of  the  Appraisers 
also  avers  that  two  of  his  colleagues,  forming 
a  majority  of  the  Board,  determined  that  the 
claimant's  title  was  not  sufficient  to  entitle  him 
to  damage;  but  that  he  differed  with  the  Board 
and  believes  now,  as  he  did  then,  that  the  re- 
lator has  a  legal  and  equitable  claim  to  dam- 
ages, and  that  he  is  ready  and  willing  to  make 
an  estimate  and  appraisement  of  such  dam- 
ages. But,  say  the  plaintiffs  in  error,  even  sup- 
posing the  title  of  the  relator  to  be  good,  still 
he  has  no  property  or  right  which  has  been  so 
affected  as  to  entitle  him  to  the  compensation 
he  claims.  The  relator,  however,  declared  un- 
der oath  that  the  waterfall  and  land  under  the 
same  is  of  great  value  ;  that  the  water  power 
at  said  falls,  which  existed  until  the  dam  was 
constructed  and  was  destroyed  by  the  rise  and 
flow  of  the  waters  in  the  Hudson  River  occa- 
sioned entirely  by  the  dam,  was  of  great  value 
to  him. 

Again;  it  is  contended  by  the  plaintiffs  that 
the  Appraisers  were  not  authorized  to  allow  for 
damages  unless  property  was  taken,  and  in 
this  case  they  say  nothing  was  taken  from  the 
defendant  in  error.  Upon  this  principle,  a 
man's  property  may  be  utterly  ruined,  as  in  the 
present  case,  and  because  nothing  is  taken,  no 
redress  for  the  damage  sustained  can  be  had. 
Supposing  the  dam  in  the  Hudson  had  flooded 
the  whole  of  Green  Island  instead  of  barely 
ruining  the  waterfall  of  the  defendant,  will  it 
be  tolerated,  because  nothing  was  taken  from 
the  owner,  that  he  must  not  be  renumerated 
for  the  injury  sustained  ?  It  cannot  be.  Indi- 
456*]  vidual  property  cannot  be  taken,  *or, 
which  is  the  same  thing,  individual  rights  im- 
paired, for  the  benefit  of  the  public,  without 
just  compensation.  Exparte  Jennings,  6  Cow., 
518. 

It  was  contended  also  that  the  Act  of  the  Leg- 
islature did  not  authorize  the  payment  of  dam- 
ages, such  as  the  defendant  claims.  The  Act 
authorizes  the  taking  and  using  any  lands, 
waters  or  streams  necessary  for  the  canals,  and 
the  Appraisers  are  to  make  a  just  and  equitable 
estimate  of  the  loss  and  damage,  over  and  above 
the  benefit  to  the  owner  or  parties  interested  in 
the  premises.  It  appears  to  me  that  a  liberal 
construction  of  the  Act  would  have  authorized 
the  Appraisers  to  estimate  and  allow  for  the 
damage  done  to  the  defendant  in  error.  If, 
however,  there  was  any  doubt  of  the  law, 
there  was  no  excuse  for  refusing  to  comply 
with  the  order  of  the  Supreme  Court,  which 
was  peremptory. 

That  the  Legislature  of  1828  held  the  opin- 
ion that  damages,  such  as  the  defendant  has 
experienced,  ought  to  be  paid  by  the  public, 
is  evident  from  the  Act  passed  for  the  relief  of 
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Joseph  D.  Selden,  in  a  similar  case.  Selden 
had,  in  1822,  purchased  a  lot  of  land  on  the 
Mohawk  River  for  hydraulic  purposes,  but  the 
construction  of  the  Champlain  Canal  deprived 
him  of  all  his  water  privileges,  and  the  object 
of  his  purchase  was  entirely  defeated.  Being 
one  of  the  acting  Canal  Appraisers,  he  could 
not,  of  course,  decide  his  own  case,  and  he  ac- 
cordingly, applied  to  the  Legislature  for  re- 
lief. The  result  was,  that  an  Act  was  passed 
Mar.  18,  1828,  authorizing  special  appraisers 
to  be  appointed  by  the  Supreme  Court  to  as- 
sess the  damages,  and  directing  the  Comptrol- 
ler to  pay  the  amount  to  be  assessed  out  of  the 
Treasury.  I  am  unable  to  perceive  any  differ- 
ence between  the  case  of  Selden  and  that  of 
the  present  defendant.  They  both  purchased 
the  water  privileges  for  hydraulic  purposes, 
and  considered  them  valuable  for  the  uses  in- 
tended. The  rights  of  each  are  invaded  for  the 
same  object,  namely:  the  construction  of  a 
public  work  from  which  the  State  is  deriving 
a  revenue.  They  both  derived  title  from  Van 
Rensselaer,  or  those  from  whom  they  pur- 
chased did,  and  why  one  should  be  remune- 
rated for  the  damage  sustained,  and  the  other 
not,  is  hard  to  say. 

*Having  shown  to  my  own  satisf ac- [*45  7 
tion  at  least,  that  the  original  title  to  the  waters 
of  the  middle  sprout  was  in  the  owners  of  the 
Van  Rensselaer  patent;  the  deed  from  the  pres- 
ent patentee  to  Van  Schoonhoven,  and  from 
him  to  Tibbits,  necessarily  places  the  fee  of  the 
sprout  in  the  defendant  in  error;  and  being  of 
the  opinion  that  serious  injury  has  been  done 
in  his  property  by  the  overflowing  of  the 
premises,  I  think  the  Supreme  Court  were 
right  in  issuing  a  peremptory  mandamus  and, 
accordingly,  am  of  opinion  that  their  decision 
ought  to  be  affirmed. 

By.  Mr.  Senator  Beardsley.  The  relator 
not  having  plead  or  demurred  to  the  fact  set 
up  by  the  plaintiffs  in  error,  but  having  sub- 
mitted the  case  upon  his  own  affidavit  and  the 
allegations  of  the  opposite  party,  must  be  con- 
sidered as  admitting  the  facts  stated  by  the 
plaintiffs.  The  case  as  presented  may  be  as- 
similated to  a  hearing  on  a  bill  in  chancery  and 
answer  thereto,  and  so  far  as  facts  are  con- 
cerned the  allegations  of  the  plaintiffs  in  error 
must  be  taken  as  true.  Had  the  relator  wished 
to  controvert  the  facts,  he  should  have  had  an 
issue  awarded  to  try  them. 

That  the  return  is  to  be  taken  as  true,  and  that 
the  cause  must  be  decided  upon  the  facts  set  up 
by  the  Canal  Appraisers  and  Commissioners, 
results  from  another  consideration.  The  relat- 
or complains  that  the  plaintiffs  in  error  by 
erecting  a  dam  for  the  use  of  the  State,  have 
raised  the  water  in  the  middle  sprout  of  the  Mo- 
hawk, and  thereby  destroyed  his  waterfall. 
The  Canal  Commissioners,  by  raising  water, 
have  in  a  measure  appropriated  it  to  the  use  of 
the  State,  or  have  taken  possession  for  the  use 
of  the  State  so  far  as  it  is  susceptible  of  pos- 
session. The  case  is,  therefore,  like  an  action 
of  ejectment,  in  which  the  person  seeking  to 
recover  must,  as  against  a  stranger  or  one  who 
holds  adversely,  recover  upon  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  the 
title  of  his  adversary.  Besides,  it  is  a  general 
rule  in  regard  to  a  return  to  a  mandamus,  that 
it  must  be  taken  as  true  unless  controverted. 
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The  relator,  not  being  in  actual  possession 
-(which  would  have  been  prima  facie  evidence 
458*]  of  title),  *produced  his  paper  title 
which  was  deemed  insufficient  by  the  Canal 
Commissioners,  who  denied  his  right,  and  as- 
serted a  title  in  the  State. 

The  relator  alleges  that  the  middle  sprout  is 
included  in  the  patent  or  manor  of  Rensselaer- 
wyck,  and  unless  he  sustains  his  allegation 
there  is  an  end  of  the  question,  because  the 
only  title  set  up  is  under  that  patent.  It  is  al- 
leged by  the  Commissioners  that  Gen.  Van 
Rensselaer,  the  present  owner  of  the  patent, 
never  claimed  the  locus  in  quo;  and  they  state 
the  circumstances  under  which  a  deed  was  ob- 
tained from  him.  This,  although  a  circum- 
stance against  the  claim,  is  not  conclusive,  be- 
oause,  if  included  within  the  patent,  the  relat- 
or acquired  an  interest  which  cannot  now  be 
defeated  by  the  disclaimer  of  the  patentee;  and 
if  he  has  acquired  an  interest,  it  is,  probably, 
such  an  one  as  would  entitle  him  to  damages 
under  the  laws  of  the  State,  unless,  by  neglect- 
ing to  take  possession,  he  has  lost  his  right  to 
assert  a  claim  against  the  State  as  prior  occu- 
pants, a  question  which  it  will  not  be  necessary 
now  to  decide. 

The  boundaries  of  the  patent  are  as  follows: 
"All  that  and  those  tract  and  tracts  of  land 
called  Rensselaerwyck  lying  and  being  in 
and  upon  the  banks  of  Hudson's  River  in  the 
County  of  Albany,  and  theretofore  called  the 
Colony  of  Rensselaerwyck,  beginoing  at  the 
south  end  of  Berrein  Island  on  Hudson's 
River  aforesaid,  and  extending  northward  up 
along  both  sides  of  the  said  river  unto  a  place 
theretofore,  and  yet  called  the  Cahoes  or  the 
Great  Falls  of  the  said  river,  and  extending  it- 
self east  and  west  all  along  from  each  side  of 
the  said  river  backwards  into  the  woods  twen- 
ty-four English  miles." 

It  was  admitted  on  the  argument  that  the 
grant  did  not  include  the  bed  of  the  river,  and 
the  expression  "in  and  upon  the  banks  of 
Hudson's  River"  means  nothing  more  than  in 
the  vicinity  or  upon  the  Hudson  River.  But 
the  subsequent  terms  of  description  "extend- 
ing northward  up  along  both  sides  of  said  riv- 
er," render  it  not  only  probable  but  quite  cer- 
tain that  the  bed  of  the  river  was  not  in- 
tended to  be  included.  Now  as  the  case  comes 
before  us  we  are  left  entirely  in  the  dark  as  to 
the  actual  location  of  the  patent.  It  is  a  roll- 
ing patent,  and  is  to  run  up  the  banks  of  the 
459*]  Hudson  River  to  the  Cohoes  Falls*  in 
said  river,  and  to  roll  back  east  and  west  from 
the  river  24  English  miles. 

Propably,  when  the  first  grant  of  the  manor 
was  made  (which  was  at  an  early  day,  for  the 
confirmation  took  place  about  120  years  since), 
the  south  or  west  bank  of  the  Mohawk  was 
supposed  to  be  the  Hudson,  or  part  of  -the 
Hudson  River.  It  runs  parallel  with  the  Hud- 
son, and  the  country  being  then  a  wilderness, 
this  branch  of  the  Mohawk  might  easily  have 
been  mistaken  for  part  of  the  Hudson.  At  all 
events,  the  Cohoes"  Falls  is  a  well  defined  and 
permanent  object,  and  although  said  to  be  on 
the  Hudson  River,  in  absence  of  all  proof  of 
actual  location,  may,  I  think,  be  adopted  as  a 
starting  point.  And  if  the  patent  was  now  to 
be  located  I  am  of  opinion  that  under  the  de- 
cisions of  our  courts,  the  falls  being  a  perma- 
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nent  object,  might  be  adopted  as  the  boundary 
from  whence  to  run  west,  without  doing  vio- 
lence to  the  sense  of  the  grant.  If  this  be  so, 
the  islands  and  tongue  of  land  between  the  Mo- 
hawk and  the  Hudson  would  be  excluded  from 
the  patent,  and  so  also  the  waterfall  claimed 
by  the  relator;  and  having  failed  to  show  the 
location  of  the  patent  and  an  actual  possession 
of  the  waterfall,  it  would  seem  to  follow  that 
he  had  failed  to  establish  his  right  to  damages. 

This  being  a  question  between  an  individual 
on  one  side  and  the  State  on  the  other,  and  in- 
volving the  construction  of  a  grant,  every  in- 
tendment  is  to  be  made  in  favor  of  the  State. 
Com.  Dig.,  tit.  Grant,  G,  7,  12.  The  dam  in 
the  Hudson  River  which  causes  the  injury 
complained  of  is  erected  where  the  tide  ebbs 
and  flows,  and  is,  therefore,  in  a  navigable  riv- 
er, an  arm  of  the  sea,  according  to  common 
law  acceptation,  and  belongs  to  the  State;  and 
being  erected  for  public  improvement,  every 
reasonable  construction  is  to  be  made  in  favor 
of  the  public  against  private  rights.  Com. 
Dig.,  3,  M,  37. 

This  view  of  the  case,  if  correct,  shows  that 
the  judgment  below  ought  to  be  reversed. 

Here,  perhaps,  I  might  stop  without  exam- 
ining the  points  so  ably  discussed  by  counsel 
on  the  argument  in  relation  to  the  rights  of 
parties  to  rivers  or  land  covered  by  water  un- 
der the  common  law  doctrine  of  usque  jilum 
aquae.  It  has  appeared  *to  me  that  in  |~*46O 
the  present  case  that  question  could  not  prop- 
erly arise;  but  as  the  Supreme  Court  seem  to 
have  founded  the  order  for  a  peremptory  man- 
damus upon  the  doctrine  in  the  case  Ex  parte 
Jennings,  and  as  this  doctrine  has  -been  dis- 
cussed with  great  ability,  and  has  been  relied 
upon  by  connsel  as  having  an  important  bear- 
ing in  the  present  controversy,  it  may,  per- 
haps, be  proper  not  to  overlook  that  part  of  the 
argument. 

As  a  general  remark,  it  will  be  found  cor- 
rect, that  the  Colonial  Government,  as  well  as 
the  present  government  of  this  State,  in  grant- 
ing lands  on  navigable  fresh  water  rivers,  and 
in  many  instances  those  not  navigable,  have 
studiously  avoided  granting  the  river  itself  or 
the  bed  of  the  river,  probably  anticipating  that 
they  might  be  wanted  for  public  purposes. 

The  Supreme  Court  have  adopted  the  com- 
mon law  doctrine  in  regard  to  rivers.  Harg. 
Law  Tr.,  p.  6;  Ex  parte  Jennings,  6  Cow., 518, 
n.  They  consider  the  term  "navigable"  as 
technical  when  applied  to  rivers,  and  that  fresh 
water  rivers  above  the  flow  of  tide  are  not  navi- 
gable within  the  meaning  of  the  common  law. 
Hence  they  assert  and  carry  out  the  principle, 
that  when  lands  are  owned  by  the  same  indi- 
vidual on  each  side  of  a  fresh  water  river,  he 
owns  the  bed  of  the  river,  and  if  bounded  on 
one  side  of  the  river  he  owns  to  the  center. 
This  is,  undoubtedly.the  common  law  doctrine 
in  regard  to  individuals  as  between  each  other; 
but  I  very  much  question  its  correctness  when 
applied  to  the  rights  of  the  State.  Almost  the 
whole  current  of  legislation  in  this  State  in  re- 
gard to  navigable  rivers  is  adverse  to  this  prin- 
ciple. The  State  has  granted  islands  in  the 
Hudson  above  tide- water,  which,  by  this  con- 
struction, would  have  passed  by  implication 
to  the  owners  of  the  adjacent  lands  which  had 
been  previously  granted.  Palmer  v.  MuUigan, 
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3  Cai.,  312,  Spencer's  opinion.  They  have, 
also,  granted  islands  in  the  Seneca  and  Oswego 
and  Niagara  Rivers,  which  by  the  common  law 
doctrine  would,  also,  have  passed  to  the  own- 
ers of  the  lands  lying  on  the  opposite  shores. 
So,  also,  the  Legislature  have  recently  granted 
privileges  to  use  the  waters  of  the  Mohawk  to 
461*]  individuals,  and  have  exercised  *acts 
of  ownership  and  sovereignty  inconsistent  with 
the  common  law  doctrine.  Grant  to  Mclntyre 
and  others,  Stat.,  1817,  p.  296.  These  repeated 
Acts  of  legislation  are  referred  to  by  the  Canal 
Commissioners,  and  are  also  collected  in  the 
report  of  the  Committee  of  the  Assembly  in 
1827.  Assem.  Jour.  1827,  p.  954. 

It  may  be  doubted  whether  the  common  law 
rule  in  regard  to  navigable  fresh  water  rivers 
ever  was  adopted  in  this  State.  Smith,  in  his 
History  of  N.  Y.,  says  part  of  the  common  law 
was  adopted  and  part  rejected,  and  that  the 
colonial  courts  exercised  a  sovereign  authority 
in  determining  what  part  of  the  common  law 
was  to  be  adopted.  Smith,  Hist.  N.  Y.,  371, 
372.  This  State  was  originally  settled  by  the 
Dutch,  who  brought  with  them  from  Holland 
the  civil  law,  and  by  this  law  the  bed  of  rivers 
where  grants  are  bounded  on  the  margin  of 
the  stream  belongs  to  the  public,  and  the  grant- 
ee goes  to  the  water's  edge,  and  not  to  the  cen- 
ter of  the  river  ;  and  this  is  applicable  to  all 
rivers,  as  well  fresh  as  salt.  Such  also  is  the 
law  of  France,  the  Code  Napoleon  having  ap 
plied  the  civil  law  doctrine  to  all  streams  that 
are  floatable,  as  that  Code  expresses  it.  This 
State  was  not  settled  by  the  English,  but  was 
conquered  by  them;  and  it  is  a  well  established 
rule  of  the  common  law,  that  when  an  unin- 
habited country  or  island  is  discovered  and  set- 
tled by  Englishmen,  they  carry  with  them  the 
common  law;  but  where  a  country  is  conquered 
by  the  English,  the  laws  of  the  conquered 
country  remain  in  force,  unless  the  laws  of  En- 
gland are  substituted  by  express  enactment.  1 
Bl.  Com.,  189  ;  2  Salk.,  411  ;  2  P.  Wms.,  75, 
76.  This  State,asan  independent  State.adopted 
"such  parts  of  the  common  law  of  England 
and  of  the  statute  law  of  England  and  Great 
Britain,  and  of  the  Acts  of  the  Legislature  of 
the  Colony  of  N.  Y.,  as  together  did  form  the 
law  of  said  Colony  on  the  19th  of  April,  1775." 
Art.  35  of  old  Constitution,  and  13th  sec.  of  7th 
art.  of  new  C.  To  apply  the  common  law  to 
navigable  fresh  water  rivers  in  this  State,  it 
must  be  shown  that  the  British  Parliament  or 
the  Legislature  of  the  Colony  of  N.  Y.  adopted 
it.  This,  it  is  believed,  cannot  be  shown;  and 
if  it  could,  it  would  be  necessary  in  the  pres- 
462*]  ent  case  to  *show  that  it  had  been 
adopted  at  the  time  of  the  confirmation  of  the 
grant,  otherwise  the  patentee  would  take  un- 
der the  law  as  it  then  existed.  4  Com.  Die., 
419. 

The  Mohawk  and  Hudson  have  always  been 
used  for  navigation,  and  I  cannot,  in  direct 
opposition  to  legislative  grants  and  construc- 
tions, apply  the  common  law  principle  to  these 
rivers,  where  the  application  of  the  rule  is 
against  the  rights  and  interests  of  the  Slate. 
If  it  was  a  question  of  fishery,  or  a  contest  be- 
tween individuals,  it  might  be  a  different  ques- 
tion, in  principle,  but  it  is  not  necessary  to  dis- 
cuss that  point  at  present. 

In  regard  to  salt  water  rivers  where  the  tide 
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ebbs  and  flows,  the  common  law  considers  them 
arms  of  the  sea  and  navigable,  in  which  the 
public  have  an  absolute  interest  or  right  of 
navigation  and  fishery.  They  are  considered 
as  belonging  to  the  sovereign,  who  holds  them 
for  the  benefit  of  all  his  subjects.  To  these 
rivers  or  arms  of  the  sea  the  common  law  and 
the  civil  law  apply  the  same  rule.  The  owner 
of  adjacent  lands  goes  to  the  water's  edge.  The 
rivers  in  England  above  tide,  in  point  of  fact, 
are  not  navigable  except  for  small  craft  ;  rea- 
sons.therefore,  exist  in  that  island  for  the  com- 
mon law  rule  which  have  no  existence  in  this 
country.  It  is  contrary  to  fact  to  assert  that 
our  immense  fresh  water  rivers  are  not  naviga- 
ble ;  and  it  is  matter  of  just  exultation,  as  well 
as  benefit  to  the  country,  that  in  the  U  S.  we 
have  rivers  which  above  tide  are  navigable  to 
a  greater  extent  than  would  be  the  circumnav- 
igation of  the  United  Kingdoms  of  Great  Brit- 
ain and  Ireland.  It  is,  therefore,  preposterous 
to  contend  that  the  limited  doctrines  of  the 
common  law  are  applicable  to  the  Mississip- 
pi, Ohio,  Susquehanna,  Niagara  and  St.  Law- 
rence. If  applicable,  the  owners  of  land  on 
these  streams  have  a  right  to  go  to  the  center  of 
the  rivers,  and  Grand  Island  in  the  Niagara, 
with  18,000  acres,  would  belong  to  the  owners 
of  the  shore. 

In  Mass,  and  several  other  States,  in  contro- 
versies between  individuals  the  common  law 
has  been  applied  to  their  rivers.  These  State* 
were  settled  by  the  English,  who  brought  the 
common  law  with  them  ;  and  they  may  have 
felt  constrained  to  make  an  application  of  its 
maxims  to  this  country.  *But  even  [*463 
there,  had  the  question  been  between  the  State 
and  an  individual  the  decision  might  have  been 
different. 

Rules  of  law  should  be  adapted  not  only  to 
the  moral  but  to  the  physical  condition  of  the 
country.  Had  the  common  law  oiiginated  on 
this  continent  we  should  never  have  heard  of 
the  doctrine  that  fresh  water  rivers  are  not 
navigable  above  the  flow  of  the  tide;  nor  would 
our  courts  of  justice  have  been  called  upon  to 
compromit  the  interests  of  the  community  by 
sacrificing  truth  to  technicality  and  substance 
to  form. 

Pa.  and  S.  C.  have  rejected  the  rule  of  the 
common  law  as  regards  navigable  fresh  water 
rivers,  and  the  reasoning  of  the  judges  appears 
to  be  sound  and  liberal,  and  applicable  to  the 
situation  and  interests  of  this  country.  2  Binn, 
25  ;  Carson  v.  Blazer,  14  Serg.  &  R.,  71;  1  Mc- 
Cord,  580. 

In  controversies  between  individuals  our  Su- 
preme Court  has  frequently  recognized  the  rule 
of  the  common  law  as  applicable  to  our  rivers, 
Palmer  v.  Mulligan,  3  Cai.,  312  ;  Plait  v. John- 
son, 15  Johns.,  216  ;  Hooker  v.  Oummings,  20 
Johns.,  90  ;  but  these  cases  may  be  di'-tin- 
guished  in  principle  from  the  present  where 
the  State  is  a  party  ;  Jenning's  case  is  the  first 
in  which  the  court  has  recognized  the  appli- 
cability of  the  doctrine  to  the  State.  6  Cow., 
518.  On  an  examination  of  the  English  au- 
thorities, it  will  be  found  that  they  are  almost 
exclusively  in  controversies  between  individu- 
als, in  which  the  rights  of  the  government  did 
not  come  in  question. 

The  result  of  my  reflections  is,  that  where 
patents  have  been  bounded  on  navigable  fresh 
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•water  rivers  in  this  State,  and  nothing  appears 
from  the  grant  that  the  State  intended  to  part 
with  the  bed  of  the  river,  the  patentee  shall 
not  by  any  implied  grant  take  the  river  to  the 
exclusion  of  the  State.  For  this  reason  as  well 
as  that  the  relator  has  not  shown  an  actual  pos- 
session, or  that  the  middle  sprout  was  within 
the  bounds  of  the  manor  as  located,  I  am  for 
reversing  the  order  of  the  Supreme  Court. 

By  Mr.  Senator  Benton.  The  proceeding 
by  mandamus  is,  undoubtedly,  a  proper  reme- 
dy, if  the  relator  has  right,  and  the  title  is  un- 
disputed or  admitted.  But  this  court  has  no 
evidence  of  the  title  of  the  relator  save  his  own 
464*]  statements,*and  those  unsupported  by 
documentary  or  other  testimony.  This,  how- 
ever, if  admitted  by  the  parties  against  whom 
the  proceedings  are  instituted, would  probably 
be  deemed  sufficient  to  sustain  the  relator,  and 
warrant  an  order  or  rule  for  a  mandamus ; 
but  if  the  facts  are  denied,  I  take  it  the  party 
is  bound  to  make  out  his  title,  establish  his 
right,  or  prove  the  truth  of  his  allegations,  as 
well  in  this  as  any  other  proceeding  at  law.  It 
is  a  little  strange  that  the  testimony  submitted  to 
the  appraisers  was  not  in  some  shape  brought 
before  the  court  below,  and  if  brought  there 
it  is  more  strange  that  it  has  not  been  incorpo- 
rated in  the  case  and  submitted  to  the  consid- 
eration of  this  court.  This  court  are  now  called 
upon  by  the  parties  to  pronounce  judgment 
upon  a  matter  of  right  and  a  question  of  title 
in  a  most  summary,  and  to  me,  in  a  most  un- 
satisfactory manner. 

Although  no  formal  issue  by  pleading  has 
been  presented  by  the  parties  to  this  proceed- 
ing, I  understand  the  plaintiffs  in  error  to  have 
denied  so  much  of  the  relator's  statements,  as 
to  preclude  his  recovery  or  to  oust  him  of  his 
right  to  a  peremptory  mandamus  unless  he 
make  out  his  case  by  proof  other  than  his  own 
oath.  The  relator  in  his  affidavit  states  that 
the  Appraisers,  after  receiving  testimony,  have 
refused  to  assess  or  allow  any  damages  to  him 
on  account  of  the  injury  alleged  to  have  been 
sustained  by  him,  assigning  as  the  sole  reason 
for  such  refusal,  that  he  had  no  legal  claim  to 
the  land  under  the  water  of  the  middle  sprout; 
and  the  Appraisers,  in  their  return,  state,  that 
having  required  the  production  of  the  relator's 
title  and  carefully  examined  the  patent  with 
their  knowledge  of  localities,  they  were  clearly 
of  opinion  that  the  middle  sprout  of  the  Mo- 
hawk is  not  embraced  within  the  boundaries 
of  the  patent,  and  that  the  relator  had  entirely 
failed  to  make  out  any  title  to  the  middle 
sprout. 

Did  the  Appraisers  pronounce  their  decision 
upon  the  facts  now  before  this  court  ?  Clearly 
not  ;  they  expressly  negative  such  an  infer- 
ence, because  they  speak  of  their  knowledge 
of  localities.  Have  this  court  the  knowledge 
of  the  facts  here  alluded  to  ?  I  think  not.  Then, 
if  the  Appraisers  had  the  constitutional  and  le- 
gal right  to  adjudicate  upon  the  title,  and  if 
this  be  a  legal  and  constitutional  mode  of  try- 
465*]  ing  such  *questions,  a  proposition 
which  I  shall  by  and  by  discuss  and  examine, 
have  they  determined  the  law  of  this  case  upon 
the  facts  set  forth  in  the  affidavit  and  return  ? 

It  was  admitted  upon  the  argument,  and  to 
this  admission  we  may  advert,  to  see  whether 
there  are  not  some  facts  which  are  not  in  the 
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case  before  us,  that  the  patent  of  Rensselaer- 
wyck  begins  at  the  south  end  or  part  of  Ber- 
rien  Island  below  the  City  of  Albany,  and  that 
one  of  the  islands  on  which  the  sprout  is  bound- 
ed is  not  within  or  claimed  under  the  patent — 
whether  Green  or  Van  Schaick's  Island  is  not 
known  to  me.  The  patent  locates  the  whole 
tracts  as  lying  and  being  in  and  upon  the  banks 
of  the  Hudson  River,  and  extending  from  the 
point  above  mentioned  northward  up  along 
both  sides  of  the  said  river,  unto  the  place 
theretofore  and  yet  called  the  Cohoes  or  the 
Great  Falls  of  the  said  river,  and  extending 
east  and  west,  all  along  from  each  side  of  the 
said  river,  backwards  into  the  woods,  24  En- 
glish miles.  Now,  without  doubt,  if  a  fact 
clearly  notorious  can  be  relied  upon,  this  pat- 
ent commences  below  the  head  of  tide-water 
on  the  Hudson  ;  but  how  far  below,  and  at 
what  point  on  the  Hudson  the  tide  ceases  to 
ebb  and  flow,  and  on  the  Mohawk  if  the  tide 
ebbs  and  flows  there  at  all,  is  not  so  clear  and 
undoubted  to  my  mind.  I  apprehend  the  title 
of  the  relator,  if  the  common  law  rule  of  con- 
struction as  set  up  be  admitted,  must  depend 
upon  the  construction  to  be  given  to  the  patent 
under  which  he  claims;  and  I  cannot  perceive 
how  this  court  can  give  a  just  and  legal  construc- 
tion to  it  without  a  better  knowledge  of  locali- 
ties relating  to  it  than  what  is  presented  by  the 
testimony  in  the  case. 

Did  the  patentee  by  his  grant  expressly  and 
not  constructively  take  to  the  middle  of  the 
Hudson  River  at  the  south  end  of  Berrein  Isl- 
and ?  If  he  did  not,  then  by  no  rule  of  con- 
struction known  to  the  civil  or  common  law 
could  he  take  ad  filum  aquae,  because  at  this 
point  the  Hudson  is  a  navigable  stream  in  the 
common  law  acceptation  of  the  term,  and  here 
the  tide  ebbs  and  flows.  He  then  is  bounded 
in  and  upon  the  banks  of  the  river  at  high  and 
low  water  mark,  and  keeps  upon  those  bound- 
aries northward  ;  but  where  are  the  termini 
*above  or  below  the  middle  sprout  ?  [*466 
Where  do  the  banks  of  the  majestic  Hudson 
cease  to  be  the  real  and  known,  and  not  the 
ideal  boundary  ?  And  where,  at  what  point 
in  traversing  this  river  northwardly,  may  the 
grantee  of  this  patent  by  construction  claim  to 
the  center  of  the  river  ? 

From  the  map  which  has  been  furnished  to 
the  court  and  which  makes  a  part  of  the  case, 
there  appears  to  be  laid  down  upon  the  same 
Fish  Island  and  Jan  Gowsend  Island,  besides 
those  before  mentioned,  together  with  several 
smaller  ones  not  designated  by  name,  lying  in 
the  Hudson  River  opposite  Green  and  Van 
Schaick's  Islands  ;  and  if  we  were  informed 
by  testimony  who  claimed  these  islands  and 
under  what  title  they  are  held,  we  should  be 
materially  aided.  It  must,  also,  be  recollected 
that  this  patent  is  what  is  sometimes  termed 
"rolling;"  it  extends  24  English  miles  from 
the  banks  of  the  river  east  and  west;  and  what 
location  has  the  patentee  taken  ?  How  has  he 
located  it  ?  If  he  has  started  from  the  Cohoes 
or  Great  Falls  on  the  west  bank  of  the  Mo- 
hawk river,  and  run  thence  west  the  given  dis- 
tance for  his  quantity  on  the  west  side  of  the 
Hudson,  or  rather  in  fact  the  Mohawk,  and 
then  started  from  a  corresponding  point  on  the 
east  bank  of  the  Hudson  River  and  run  his  dis- 
tance eastward,  both  of  which  points  are  north 
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of  Van  Schaick's  Island,  can  he,  by  virtue  of 
his  grant  on  the  west  side  of  the  Mohawk, 
claim  any  further  than  the  middle  of  the  stream 
laid  down  as  the  south  branch  of  the  Mohawk, 
or  any  further  than  the  middle  of  the  Hudson 
by  virtue  of  his  grant  on  the  east  side  of  this 
river  ;  and  this,  too,  when  we  know,  if  admis- 
sion can  inform  us,  that  he  never  claimed  one 
of  the  islands  bounding  the  premises  claimed 
by  the  relator,  and  which  are  supposed  to  be 
south  of  the  head  of  tide-water  and  the  north 
bounds  of  the  patent  ?  This  rule  of  construc- 
tion is  not  warranted  by  the  common  law.  But 
pursuing  the  same  course  of  reasoning,  and 
admitting  for  the  present  the  ground  of  con- 
struction assumed  by  the  relator  to  be  correct, 
I  do  not  find,  by  any  fact  stated  or  admitted, 
that  he  owns  a  foot  of  the  soil  either  on  Green 
or  Van  Schaick's  Island,  or  ever  has  owned 
any  part  of  either  contiguous  to  the  premises. 
He  sets  up  a  claim  to  land  under  water,  be- 
467*]  tween  these  two  pieces  of  *land,  called 
the  middle  sprout.  If  the  patent  of  Rensselaer- 
wyck  is  set  up  to  cover  some  part  of  the  prem- 
ises and  one  of  the  islands  contiguous,  then  it 
becomes  material  to  inquire  when  and  to  whom 
this  island  has  been  granted  by  the  patentee  or 
his  heirs;  for  if  the  legal  title  to  this  other  isl- 
and is  in  some  stranger  to  this  proceeding 
under  a  deed  of  anterior  date  to  the  relator's, 
it  would  be  strange  if  in  due  time  another  claim- 
ant for  damages  should  not  appear.  Sir  Mat- 
thew Hale  lays  down  the  rule,  that  above  tide- 
water, "fresh  rivers,  of  what  kind  soever,  do 
of  common  right  belong  to  the  owners  of  the 
soil  adjacent  usque  filum  aquae ;"  and  the  Su- 
preme Court,  in  the  case  of  Jennings,  say  the 
rule  to  be  collected  from  the  books  is,  "  that 
the  owner  of  the  land  on  the  margin  owns  to 
the  bed  over  which  the  river  passes;  and  though 
it  be  nominally  and  in  terms  bounded  on  the 
margin,  it  extends  by  construction  of  law  to 
the  center  of  the  stream."  Upon-this  latter  po- 
sition as  to  the  facts,  understanding  them  in 
the  light  above  stated,  it  is  difficult  for  me  to 
perceive  how  the  Appraisers  could  have  come 
to  a  different  conclusion  in  respect  to  the  rela- 
tor's title,  even  when  the  above  rules  are  ap- 
plied. 

Having  thus  far  endeavored  to  show,  from 
admissions  and  deductions  from  facts  stated, 
that  we  are  called  upon  to  decide  a  very  im- 
portant case  in  point  of  principle,  upon  evi- 
dence which,  if  it  does  not  clearly  show  the  re- 
lator has  no  title,  fails  of  showing  satisfacto- 
rily that  he  has  a  right,  I  will  proceed  to  ex- 
amine a  point  in  the  case  which  I  deem  it  my 
duty  to  present  to  the  consideration  of  the 
court. 

The  2d  section  of  the  7th  article  of  the  Con- 
stitution of  the  State  is  as  follows  :  "The  trial 
by  jury,  in  all  cases  in  which  it  has  been  here- 
tofore used,  shall  remain  inviolate  forever  ; 
and  no  new  court  shall  be  instituted,  but  such 
as  shall  proceed  according  to  the  course  of  the 
common  law,  except  such  courts  of  equity  as 
the  legislature  is  herein  authorized  to  estab- 
lish." This  section  presents  a  difficulty  which, 
in  my  judgment,  cannot  easily  be  surmounted. 
The  language  cannot  well  be  misconceived. 
The  trial  by  jury,  as  heretofore  used,  shall  re- 
main inviolate  forever,  and  no  new  court  shall 
be  instituted  but  such  as  shall  proceed  accord- 
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ing  to  the  *course  of  the  common  law.  [*468 
Two  questions  arise  under  this  provision  ap- 
plicable to  the  case  now  under  consideration  ; 
and  if  I  do  not  mistake  exceedingly,  present 
an  insurmountable  barrier  to  the  affirmance  of 
the  judgment  of  the  court  below,  aside  from 
the  other  objections. 

The  individuals  entitled  to  the  damages  to 
be  estimated  and  appraised,  are  the  "owners 
and  proprietors  or  parties  interested  in  the 
premises,"  and  none  other.  In  ordinary  cases 
it  may  be  presumed  there  would  be  no  diffi- 
culty or  dispute  concerning  the  title  or  the 
right  of  the  party  whose  property  may  have 
been  taken  for  the  public  use,  but  that  cases 
should  occur  in  which  there  might  be  doubt 
on  this  point,  is  in  the  nature  of  things  very 
probable ;  and  this  circumstance  rendered  it 
highly  proper  that  the  Appraisers  should  be 
well  satisfied  that  the  party  who  preferred  a 
claim  for  damages  should  have  a  subsisting 
legal  title  to  the  subject-matter  appropriated, 
destroyed  or  damaged.  It  is  their  'duty  as 
public  officers  to  make  this  inquiry  ;  and  if  not 
fully  satisfied  upon  this  point,  ought  they  to 
proceed  and  make  an  assessment?  I  appre- 
hend not,  because  no  one  appears  who  is  au- 
thorized to  receive  the  compensation,  and 
whose  title  by  the  payment  of  the  money  as- 
sessed would  be  transferred  to  the  State.  If 
the  Act  of  1825,  sess.  48,  ch.  275,  is  deemed  to 
constitute  the  Board  of  Appraisers  a  tribunal 
authorized  to  hear,  try  and  determine  a  ques- 
tion of  title  to  lands  or  real  estate  in  a  sum- 
mary way  without  the  intervention  of  a  jury, 
and  not  according  to  the  course  of  the  com- 
mon law,  with  the  greatest  respect  for  the  au- 
thority that  gave  this  Act  a  being,  and  for  the 
judicial  tribunal  which  may  have  sanctioned 
such  a  construction,  if  any  such  has  been 

fiven  to  it,  I  must  in  this  place  give  it  as  my 
eliberate  opinion,  that  in  this  respect  the  Act 
is  unconstitutional  and  void. 

But  such  ought  not  and  cannot  be  the  fair 
construction  of  this  Act.  The  Legislature 
never  intended  to  create  a  tribunal  to  pass  upon 
the  rights  of  the  citizen  in  the  mode  prescribed, 
and  it  cannot  have  been  intended  that  the 
rights  of  the  State  upon  doubtful  questions 
should  be  thus  summarily  determined  and 
compromitted  ;  such  an  assumption  cannot  be 
taken  *without  strong  and  conclusive  [*469 
evidence  of  the  fact,  Does  the  Act  in  question 
afford  this  evidence?  I  think  not. 

The  proceeding  by  mandamus  to  call  on  the 
Appraisers  to  show  cause  is  no  doubt  correct 
and  proper  ;  and  if  upon  the  return  the  ques- 
tion of  title  is  not  denied  but  admitted,  I  see 
no  objection  to  the  court's  proceeding  to  ex- 
amine into  the  sufficiency  of  the  return  relat- 
ing to  the  acts  of  the  Appraisers,  or  any  other 
matter  which  does  not  involve  a  question  of 
title  ;  and  when  this  question  arises,  or  any  fact 
is  denied  by  the  return,  in  the  latter  case  the 
relator  must  resort  to  his  proofs  upon  an  issue, 
and  in  the  former,  as  he  can  have  no  claim  of 
right  by  presumption,  he  must  pursue  his 
remedy  according  to  the  course  of  the  common 
law  and  by  the  intervention  of  a  jury.  The 
Board  of  Appraisal  are  not  a  judicial  tribunal; 
they  are  not  constituted  to  discharge  any  one 
judicial  function  in  the  proper  acceptation  of 
the  term.  The  Appraisers  cannot  sit  or  make 
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any  valid  estimate  and  assessment  without 
having  one  of  the  Canal  Commissioners,  as  an 
agent  of  the  State,  to  ad  vise  and  act  with  them. 
The  judicial  history  of  this  State  leaves  no 
doubt  as  to  the  cases  in  which  the  trial  by  jury 
has  heretofore  been  used  ;  and  it  appears  to  me 
it  cannot  be  dispensed  with  in  the  ordinary 
proceedings  of  the  common  law  courts  with- 
out jeopardizing  and  endangering  our  institu- 
tions. The  naked  right  and  title  to  real  estate 
between  individuals  was  never  adjudicated 
upon  in  our  courts  of  law  except  upon  the  find- 
ing of  a  jury  ;  and  I  hold  it  inexpedient  and 
improper  to  do  so  in  any  case  where  the  State 
is  interested,  or  a  party,  and  where  the  matter, 
as  in  these  cases,  is  one  involving  title  only. 
The  necessity  for  an  inquiry  into  the  title  is 
more  apparent  from  the  fact  that  the  fee  sim- 
ple of  all  premises  appropriated,  and  in  relation 
to  which  an  estimate  and  appraisement  shall 
have  been  made  and  recorded,  is  declared  to 
be  vested  in  the  people. 

The  Legislature  have  authorized  a  writ  of 
error  from  any  decision  of  the  Supreme  Court 
touching  cases  of  this  kind,  whether  the  decis- 
ion be  made  upon  any  case  arising  upon  man- 
damus or  otherwise  ;  and  although  no  plead- 
ings were  had  or  issue  joined  in  the  cause. 
47O*]  Laws  of  1827,  ch.  219,  sec.  42,  *and  1 
R.  S.,  235,  sec.  97.  This  provision,  however, 
does  not  avoid  the  objection  which  arises  in 
this  case  from  the  state  of  facts  presented  by 
the  Appraisers'  return  and  the  other  part  of 
the  case  ;  it  confers  a  right  which  did  not  pre- 
viously exist;  otherwise  there  was  no  necessity 
of  legislative  enactment  upon  the  subject. 
The  parties  are  left  to  the  usual  legal  mode  of 
establishing  and  controverting  the  matters  in 
dispute  without  any  statutory  provision  to  di- 
rect and  control  them.  Upon  this  latter  view 
of  the  case,  it  might  be  proper  to  dismiss  the 
writ  of  error  and  send  the  parties  back  to  the 
court  below  to  correct  and  amend  their  pro- 
ceedings, and  permit  them  to  come  again  be- 
fore this  court  with  a  special  verdict  on  the 
pleadings  and  issue  upon  the  mandamus;  and 
if  the  decision  of  the  cause  in  this  court  should 
turn  upon  upon  the  point  here  raised  and  dis 
cussed,  it  would  seem  but  equitable,  as  the 
point  was  not  raised  and  discussed  upon  the 
argument.  It  being  a  question,  however,  of 
grave  and  solemn  import  in  my  judgment,  I 
have  deemed  it  my  duty  to  present  it  to  the 
consideration  of  this  court. 

But  being  clearly  of  opinion  that  the  relator 
has  shown  no  legal  title  by  competent  proof  to 
the  premises,  in  regard  to  which  he  alleges  he 
has  been  injured  and  claims  damages,  I  think 
the  judgment  of  the  Supreme  Court  should  be 
reversed  with  costs,  to  be  paid  by  the  relator  ; 
holding  that  it  was  his  duty  to  look  into  the 
Appraisers'  return,  and  if  he  found  the  facts 
upon  which  he  must  rely  for  a  recovery,  or  his 
title,  denied,  he  was  bound  to  show  in  himself 
a  subsisting  right.  The  force  of  the  negation 
contained  in  this  return  cannot,  I  apprehend, 
be  weakened  or  destroyed,  because  the  Ap- 
praisers have  gone  into  a  legal  argument  re- 
pudiating the  principles  of  the  common  law  of 
England  concerning  rivers  as  applicable  to  this 
State.  It  is  evident  that  these  officers  reposed 
themselves  in  refusing  to  make  an  estimate 
and  assessment  upon  the  facts  of  the  case,  as 
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well  as  the  law  applicable  to  the  facts ;  but 
'the  facts,  as  I  have  before  attempted  to  show, 
we  have  not  before  us. 

Under  this  view  of  the  case,  I  do  not  feel 
that  it  is  necessary  for  me  to  examine  and  pro- 
nounce an  opinion  upon  the  important  ques- 
tion raised  and  argued,  whether  the  law  of 
*England  concerning  rivers  is  or  is  not  [*47 1 
the  law  of  this  State  ;  argued  with  much  abil- 
ity and  apparent  confidence  by  the  counsel  for 
both  parties.  The  decision  of  this  question  by 
this  court  is  no  doubt  a  matter  much  to  be 
desired,  but  I  do  not  feel  warranted  to  pre- 
sume a  state  of  facts  for  the  purpose  of  apply- 
ing a  rule  of  law. 

By  Mr.  Senator  Tallmadge.  The  facts  in 
this  case  are  very  imperfectly  presented.  This, 
perhaps,  results  from  the  mode  of  raising  the 
question.  They  are,  in  the  first  place,  set 
forth  in  the  ex  parte  affidavit  of  the  relator,  on 
which  the  mandamus  was  granted.  He,  of 
course,  states  nothing  more  than  he  deems  nec- 
essary to  make  out  the  case  on  his  part.  The 
Canal  Appraisers,  in  their  return,  present  euch 
facts  on  their  side  as  they  consider  material  to 
the  defense,  and  in  answer  to  those  charged  in 
the  affidavit;  and  that,  too,  in  a  somewhat  dif- 
fuse and  argumentative  manner.  In  this  way, 
it  is  hardly  to  be  presumed  that  the  court  can 
be  possessed  of  facts  sufficient  to  enable  them 
to  come  to  a  satisfactory  decision  on  the  merits, 
on  a  question  of  so  much  importance — a  ques- 
tion, if  we  may  judge  from  the  very  elaborate 
arguments  submitted  to  us,  involving  not  only 
the  location  of  the  patent  of  the  manor  of 
Rensselaerwyck,  but  the  all-important  doctrine 
of  the  common  law,  in  its  extended  applica- 
tion to  the  rivers  and  inland  waters  of  this 
State.  These  are  questions  of  great  magnitude, 
upon  the  examination  or  decision  of  which, 
were  the  case  fully  presented,  any  court  might 
well  enter  with  great  caution  and  circumspec- 
tion ;  but  which,  I  apprehend,  this  court  will 
be  altogether  disinclined  to  entertain  or  deter- 
mine, upon  the  very  imperfect  state  of  facts 
before  us. 

By  affirming  the  order  of  the  Supreme  Court 
granting  a  peremptory  mandamus,  we  under- 
take to  locate  this  patent ;  and  that,  too,  with- 
out a  particle  of  evidence  as  to  what  has  been 
its  practical  location.  We  must  do  it  merely 
from  the  descriptive  words  in  the  patent ;  and 
if  we  determine  that  it  comprehends  the  mid- 
dle sprout,  we  at  the  same  time  adopt  the  con- 
clusion that  it  covers  Van  Schaick's  Island 
also,  which  it  is  conceded  was  granted  long 
before.  If,  too,  in  the  language  *of  [*472 
the  patent,  it  extends  itself  from  the  Cahoes 
east  and  west  along  from  each  side  of  said  river 
backwards  into  the  woods  24  English  miles,  it 
will  include  a  part  of  the  County  of  Saratoga, 
which  no  one  pretends  was  ever  included  in 
it.  Without  intending  to  express  an  opinion 
as  to  its  location,  I  have  merely  alluded  to  these 
facts  to  show  that  from  a  want  of  evidence  be- 
fore us  it  is  improper,  if  not  impossible,  to  un- 
dertake to  decide  that  question. 

There  appears  to  be  one  view  of  the  subject, 
which  must  be  sufficient  to  decide  it,  without 
going  into  those  more  important  considera- 
tions. As  a  preliminary  to  establishing  a  claim 
to  damages,  the  relator  is  bound  to  make  out 
a  title  to  the  middle  sprout  of  the  Mohawk,  on 
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which  the  waterfall  is  situate,  which  is  said  to 
have  been  destroyed  or  rendered  useless.  How 
is  this  done  ?  He  sets  forth  his  title,  such  as 
it  is,  in  his  affidavit  upon  which  the  motion  for 
an  alternative  mandamus  was  founded.  This 
title  consists  of  a  deed  from  Stephen  Van  Rens- 
selaer  to  Jacobus  Van  Schoonhoven,  dated  May 
5,  1792,  conveying  the  land  under  water  of  the 
middle  sprout,  &c.,  and  of  other  mesne  convey- 
ances down  to  the  relator.  These  conveyances, 
he  contends,  are  admitted  by  the  return,  and 
make  out  a  title  in  him  to  the  middle  sprout. 
The  Canal  Appraisers,  so  far  from  admitting 
the  title  of  the  relator,  expressly  deny  it.  They 
state  that  he  exhibited  before  them  his  con- 
veyances, meaning,  no  doubt,  the  conveyances 
mentioned  in  his  affidavit,  and  also  an  exempli- 
fied copy  of  the  patent  of  Rensselaerwyck,  as 
a  necessary  link  in  his  chain  of  title.  This 
patent  is  not  set  forth  in  the  affidavit  of  the  re- 
lator, and  we  hear  of  it  for  the  first  time  in  the 
return.  If  we  could  look  no  farther  back  than 
the  deed  from  Van  Rensselaer  to  Van  Schoon- 
hoven, and  there  was  no  other  evidence  in  the 
case,  the  relator  might  claim  to  have  made  out 
a  title.  His  affidavit  goes  no  further.  It  does 
not  show,  as  was  shown  to  the  Canal  Apprais- 
ers, that  he  claimed  under  the  patent  of  Rens- 
selaerwyck. This  fact  appears  from  the  return. 
His  title,  therefore,  depends  not  solely  upon 
the  conveyances  set  forth  in  his  affidavit  and 
admitted  by  the  return,  but  also  upon  the  ques- 
473*]  tion  whether  the  patent  of  the  *manor 
of  Rensselaerwyck  comprehends  the  middle 
sprout;  and  that  depends  on  the  location  of  the 
patent.  They  add  that  after  carefully  exam- 
ining this  patent  with  their  knowledge  of  local 
ities,  they  are  clearly  of  the  opinion  that  the 
middle  sprout  of  the  Mohawk  is  not  embraced 
within  the  boundaries  of  the  patent,  and  that 
the  relator  had  entirely  failed  to  make  out  any 
title  to  the  middle  sprout.  They  then  proceed 
to  assign  their  reasons  why  he  has  made  out 
no  title.  Among  other  things,  they  state,  that 
before  the  execution  of  the  deed  from  Van 
Rensselaer  to  Van  Schoonhoven,  the  former 
disclaimed  all  title  to  the  premises,  and  did 
not  consider  them  included  within  his  patent. 
Whether  this  disclaimer  can  be  received  in  evi- 
dence to  defeat  the  relator's  title,  or  whether, 
were  the  case  before  a  jury,  it  might,  with  other 
facts,  be  submitted  to  them  to  show  the  prac- 
tical location  of  the  patent,  it  is  not  necessary 
now  to  determine. 

The  question  is  whether  the  relator  has  es- 
tablished a  title?  The  mere  exhibition  of  deeds 
of  conveyance  does  not  of  itself  make  out  a 
title.  Had  these  deeds  been  introduced  before 
a  jury  on  a  trial  at  law,  they  would  have  been 
received  in  evidence,  because  proved  or  duly 
acknowledged;  but  the  question  of  title  would 
yet  have  remained  open,  until  it  was  shown 
that  the  patent  by  its  practical  location  or  other- 
wise comprehended  the  premises  in  question. 
The  Appraisers  in  their  return  admit  no  more 
than  that  those  deeds  were  duly  executed,  but 
deny  that  they  convey  any  title  to  the  relator, 
because  the  patent,  under  which  he  claims  to 
derive  his  title,  does  not  include  the  premises. 

The  court  cannot  reject  any  part  of  the  re- 
turn provided  it  is  pertinent.  If  the  relator  in- 
tended to  controvert  it,  he  should  have  taken 
issue  on  it.  This  he  has  not  done.  He  has  not 
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traversed  the  return,  neither  has  he  demurred 
to  it;  unless  his  application  for  a  peremptory 
mandamus  be  considered  equivalent  to  a  de- 
murrer. If  so,  then  the  facts  in  the  return  are 
admitted,  and  it  is  now  too  late  to  controvert 
them.  In  this  point  of  view,  then,  how  does 
the  case  stand  ?  We  are  not  to  presume  that 
the  relator  has  made  out  a  title  merely  because 
he  has  set  forth  his  conveyances  in  his  affidavit. 
*The  court  can  look  only  to  the  return.  [*474 
When  that  comes  in,  the  affidavit  has  performed 
its  office,  and  the  return  alone  contains  the  facts 
on  which  the  question  is  to  be  decided. 

The  relator  is  bound  to  make  out  his  case 
affirmatively.  How  is  this  to  be  done  ?  In  the 
first  place,  he  should  have  presented  to  the  Ap- 
praisers, not  only  the  exemplified  copy  of  the 
patent,  and  the  conveyances  from  Van  Rensse- 
laer down  to  himself,  but  he  should  also  have 
offered  evidence  before  them  of  the  location  of 
the  patent,  so  as  to  show  that,  in  point  of  fact, 
it  comprehended  the  premises  in  question.  If, 
after  this,  they  refused  to  allow  him  damages, 
the  Supreme  Court,  on  affidavit  of  these  facts, 
would  have  ordered  an  alternative  mandamus. 
If  their  return  to  this  writ  were  not  full  and 
ample,  he  could,  on  applicatio'n  to  the  court, 
have  compelled  a  further  return.  If  it  were 
untrue,  he  could  have  traversed  it.  But,  unless 
the  return  itself,  if  it  be  not  traversed,  shows 
sufficient  to  enable  the  relator  to  damages,  a 
peremptory  mandam us  cannot  be  awarded;  for 
the  court  can  look  to  nothing  else. 

The  question,  therefore,  is,  whether  the  re- 
turn contains  sufficient  to  authorize  a  peremp- 
tory mandamus  f  If  not,  then  the  Appraisers 
have  shown  cause  why  it  should  not  issue.  If 
the  relator  is  entitled  to  damages,  he  has  it  in 
his  power  not1  only,  but  it  is  his  duty  to  show 
it.  The  statute  makes  ample  provision  for  this. 
The  Act,  1  R.  L.,  107,  provides  that  when  a  re- 
turn is  made  to  a  mandamus,  it  shall  be  lawful 
for  the  person  suing  or  prosecuting  such  writ 
to  plead  to  or  traverse  all  or  any  of  the  mate- 
rial facts  contained  within  the  return;  to  which 
the  person  making  the  return  shall  reply,  take 
issue  or  demur,  &c.,  and  if  a  verdict  shall  be 
found  for  the  person  suing  out  the  writ,  or 
judgment  shall  be  given  for  him  upon  the  de- 
murrer. «fec.,  he  shall  recover  his  damages  and 
costs.  The  affidavit  of  the  relator  contains 
nothing  in  relation  to  the  actual  location  of  the 
patent;  neither  does  the  return,  except  a  denial 
that  the  patent  covers  the  middle  sprout ;  but 
it  contains  all  the  facts  that  the  Appraisers  were 
bound  to  state.  They  too  are  alleged  in  broad 
terms,  and  are,  in  my  opinion,  sufficient  to  jus- 
tify the  Appraisers  in  refusing  to  assess  dam- 
ages. If  the  relator  did  not  intend  to  contro- 
vert *them  he  should  have  demurred.  [*475 
This  was  held  to  be  the  correct  practice  in  the 
case  of  People  jr.  Champion,  etc.,  16  Johns.,  61. 
To  the  return  of  the  Commissioners  in  that  case 
there  was  a  demurrer;  on  the  argument  it  was 
objected  that  it  was  irregular  for  the  relator  to 
demur  to  the  return,  but  Spencer,  J.,  said  : 
"  The  Act  authorizes  the  party  prosecuting  to 
demur;  for  a  demurrer  is  a  plea,  and  it  would 
be  absurd  to  require  a  traverse  of  the  return, 
when  the  facts  are  truly  stated."  The  same 
principle  has  since  been  recognized  by  the  Su- 
preme Court  in  the  case  of  People  v.  Judges  of 
Jeff.  Co.,  2  Wend.,  801.  Marcy,  J.,  says:  "Even 
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this  court,  on  the  coming  in  of  the  return,  were 
not  prepared  to  say  that  a  peremptory  manda- 
mus ought  to  issue,  but  directed  the  relators  to 
demur,  so  that  the  law  of  the  case  might  be 
looked  into." 

The  court  cannot,  with  safety,  adjudicate  on 
such  important  rights  as  are  involved  in  this 
case,  unless  they  are  presented  more  fully  and 
in  a  more  definite  and  tangible  shape.  The  re- 
turn itself  shows  that  it  was  never  contem- 
plated that  a  question  of  this  magnitude  was  to 
be  determined  in  this  informal  manner;  for  the 
Appraisers  in  conclusion  say,  "  it  is  hoped  that 
the  hasty  suggestions  which  have  been  made 
will  indicate  the  propriety  of  a  more  careful 
investigation  and  solemn  decision  than  can  be 
obtained  on  the  ex  parte  application  of  inter- 
ested individuals." 

The  correct  rule,  undoubtedly,  is,  that  when 
a  return  is  made  to  a  mandamus,  the  person 
suing  or  prosecuting  the  writ  should  either 
plead  to  or  traverse  the  facts  contained  in  the 
return.  In  the  present  case  the  relator  should 
have  demurred,  if  the  facts  were  not  disputed, 
or  he  should  have  traversed  them,  if  he  in- 
tended to  controvert  them.  Not  having  done 
either,  the  most  favorable  light  for  him  in 
which  the  case  can  be  viewed,  is  to  consider 
his  application  for  a  peremptory  mandamus 
equivalent  to  a  demurrer.  If  so,  the  facts  in 
the  return  are  admitted,  and  the  relator's  title 
is  not  established.  Had  he  not  considered  the 
facts  truly  stated,  he  had  it  in  his  power  to 
traverse  the  return  and  carry  the  cause  to  a 
jury  for  their  investigation,  where  the  vast 
4  7  6*]  variety  *of  facts  which  must  necessarily 
exist  in  relation  to  the  location  of  this  patent 
might  have  been  definitely  and  legally  pre- 
sented. After  their  determination,  the  Supreme 
Court  could  have  done  justice  to  the  relator 
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according  to  the  precise  ascertainment  of  his 
rights.  As  it  is,  we  are  left  altogether  to  con- 
jecture as  to  the  correct  location  of  the  patent; 
the  return,  if  it  does  not  absolutely  show  the 
title  out  of  the  relator,  certainly  does  not  show 
it  in  him;  and  this  question  being  entirely  un- 
settled and  undetermined  from  aught  that  ap- 
pears in  the  case,  and  the  relator  having  failed 
to  traverse  the  return,  it  appears  to  me  that  he 
has  not  brought  himself  within  the  Act  to  enti- 
tle him  to  damages. 

My  opinion,  therefore,  is,  that  the  order  of 
the  Supreme  Court  granting  a  peremptory  man- 
damus ought  to  be  reversed  and  annulled.  This 
being  done,  I  see  no  objection  to  giving  leave 
to  the  relator  to  traverse  the  return  to  the  alter- 
native mandamus. 

On  the  question — Shall  the  rule  or  order  of 
the  Supreme  Court  allowing  the  writ  of  man- 
damus in  this  case  be  reversed  ? — the  members 
of  the  court  voted  as  follows  : 

For  affirmance — The  CHANCELLOR  and  Sena- 
tors Atten,  Boughton,  Branson  and  Oliver — 5. 

For  reversal— Senators  Armstrong, Beardsley, 
Benton,  Conkling,  Deitz,  Enos,  Gere,  Hubbard, 
Mather,  Maynard,  McLean,  McMartin,Rexfordt 
Sherman,  Tallmadge,  Throop,  Todd,  Warren, 
Wheeler  and  Woodward — 20. 

Whereupon,  the  order  of  the  Supreme  Court 
was  reversed,  and  leave  to  the  relator  to  plead, 

Reversing— S.  C.,  6  Cow.,  55  (n). 

Cited  in— 13  Wend.,  131,  366 ;  17  Wend.,  595,  615 :  20 
Wend.,  159,  481 ;  26  Wend.,  415 ;  4  Paige,  198 :  5  Paijre, 
143 ;  3  Barb.  Ch..  123 :  6  N.  Y.,  548 ;  8  N.  Y.,  541 ;  33  Y. 
Y.,  478 ;  54  N.  Y.,  385 ;  38  Am.  Rep.,  410  (83  N.  Y.,  185); 
44  Am.  Rep.,  399  (92  N.  Y.,  479);  8  Barb.,  244 :  9  Barb., 
360 ;  12  Barb.,  206 ;  14  Barb.,  219 :  18  Barb.,  18,  284 ;  19 
Barb.,  491 ;  30  Barb.,  15  ;  18  How.  TJ.  S.,  432 ;  Olcott, 
22 ;  34  O.  St.,  512 ;  108  Mass.,  170 ;  7  Allen,  167 ;  42  Am. 
Dec..  725  (17  Conn.,  40);  12  Am.  Rep.,  156,  165  (51  N. 
H.,  504);  24  Am.  Rep.,  388  (42  Wia.,  226). 
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477*1  *McGREGOR,  DARLING  AND 
CURTIS 


O.,  F.  &  R.  CLEVELAND. 

Partnership  Note  —  Proof  of  Partnership. 

Where  a  note  or  bill  is  payable  to  a  firm.strict  proof 
is  required  that  the  firm  consists  of  the  plaintiffs  on 
the  record  ;  a  letter  statin*?  who  composes  the  firm 
from  one  of  the  plaintiffs  to  the  attorney,  and  the 
information  of  one  other  individual  to  the  same  ef- 
fect, is  not  sufficient. 

A  promissory  note  given  by  one  of  two  partners 
in  the  business  of  farming'  and  coopering1,  signed 
"  Frederick  Cleveland  and  Ruf  us  Cleveland  "  is 
good,  and  binding  upon  both. 

Citations-Chit.  Bills,  605  ;  3  Camp.,  240,  n.;  Stark. 
Ev.,  1067,  1070. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Washington  Circuit,  in  June,  1829,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  action  was  on  a  promissory  note  for 
$280,  dated  Oct.  23,  1827,  payable  to  "Mc- 
Gregor, Darling  &  Co.,"  and  signed  "Oliver 
Cleveland,  Frederick  Cleveland  and  Ruf  us 
Cleveland."  The  signature  of  Oliver  Cleve- 
land was  proved,  and  that  the  names  Frederick 
Cleveland  and  Rufus  Cleveland  were  in  the 
proper  handwriting  of  Rufus  Cleveland.  In 
two  other  instances,  Rufus  Cleveland  had  giv- 
en notes  signing  the  name,  "F.  &  R.  Cleve- 
land," which  were  ratified  by  Frederick  Cleve- 
land ;  Frederick  Cleveland  and  Rufus  Cleve- 
land were  in  partnership  as  farmers  and  coop- 
478*]  era.  To  prove  that  the  *plain  tiffs  were 
the  payees  named  in  the  note,  the  attorney  for 
the  plaintiffs  testified  that  some  years  since  he 
knew  McGregor  and  Darling  to  have  been  con- 
nected in  business  ;  that  previous  to  the  com- 
mencement of  this  suit,  he  received  a  letter 
from  McGregor  informing  him  that  Curtis  had 
been  added  to  the  firm,  and  that  the  firm  was 
now  composed  of  the  present  plaintiffs.  He 
had  no  knowledge  of  who  composed  the  firm 
of  McGregor,  Darling  &  Co.  other  than  what 
he  had  derived  from  such  letter  and  from  the 
information  of  one  merchant.  The  counsel 
for  the  defendants  insisted  that  the  evidence 
as  to  the  execution  of  the  note  by  Frederick 
Cleveland,  and  as  to  the  plaintiffs  being  the 
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payees,  was  not  sufficient  to  entitle  the  plaint- 
iffs to  recover.  The  judge  ruled  otherwise, 
and  under  his  direction  the  jury  found  for  the 
plaintiffs.  The  defendant's  counsel  excepted, 
and  now  moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  J.  Williams,  for  the  plaintiffs. 

By  the  Court,  Savage,  Oh.  J.  The  ques- 
tions raised  by  the  bill  of  exceptions  are  :  1. 
Whether  there  was  sufficient  proof  of  the  exe- 
cution of  the  note  by  Frederick  Cleveland  ; 
and  2.  Whether  the  evidence  was  sufficient  to 
prove  that  the  plaintiffs  composed  the  firm  of 
McGregor,  Darling  &  Co. 

The  doctrine  how  far  one  partner  can  charge 
his  copartner  as  surety,  does  not  arise  in  this 
case.  There  is  no  evidence  to  show  that  either 
of  the  makers  of  the  note  was  surety.  So  far 
as  respects  F.  &  R.  Cleveland,  the  note  will  be 
presumed,  in  the  absence  of  all  proof  to  the 
contrary,  to  have  been  given  for  a  partnership 
transaction.  There  is  no  proof  as  to  what  was 
the  style  of  their  firm,  except  that  in  two  in- 
stances the  name  of  F.  &  R.  Cleveland  was 
used.  In  this  instance,  one  partner  wrote  the 
names  of  both  at  length  thus  :  "  Frederick 
Cleveland  and  Rufus  Cleveland, "coupling  the- 
two  names  together.  Being  partners,  each  had 
power  to  charge  the  other  ;  and,  in  my  opin- 
ion, the  signature  was  sufficient,  and  the  evi- 
dence enough  to  justify  a  verdict  on  this  point 
against  all  the  defendants. 

*The  next  question  is,  whether  there  [*471^ 
was  sufficient  evidence  to  show  that  the  plaint- 
iffs composed  the  firm  to  whom  the  note  was 
given.  The  note  being  payable  to  McGregor, 
Darling  &  Co.,  it  becomes  necessary  for  the 
plaintiffs  to  show  that  they  are  the  payees. 
When  a  note  or  bill  is  payable  to  a  firm,  strict 
proof  is  required,  that  the  firm  consists  of  the 
plaintiffs  on  the  record.  Chit.,  Bills,  505  ;  3 
Camp. ,  240,  n.  The  evidence  of  partnership 
usually  consists  in  the  oral  testimony  of  clerks 
or  other  agents  or  persons  who  know  that  the 
alleged  partners  have  actually  carried  on  busi- 
ness in  partnership ;  but  it  is  unnecessary, 
even  in  criminal  cases,  to  produce  any  deed  or 
other  agreement  by  which  the  copartnership 
has  been  constituted.  8  Stark.,  1067.  More 
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evidence  is  required  to  show  the  partnership 
of  plaintiffs  than  that  of  defendants,  because 
the  plaintiffs  are  cognizant  of  all  the  names 
by  which  the  fact  of  the  partnership  is  capa- 
able  of  being  proved.  3  Stark.,  1070.  Ac- 
cording to  these  authorities,  it  is  sufficient  to 
prove  by  a  person  who  knows  the  fact,  that 
the  plaintiffs  at  the  date  of  the  note  carried  on 
business  in  partnership  under  the  name  or  firm 
contained  in  the  note  as  payees.  The  testi- 
mony in  this  case  is  rather  slight.  The  wit- 
ness knows  the  fact  of  partnership  in  no  other 
way  than  by  a  letter  purporting  to  be  from  the 
firm,  and  as  he  believed  in  the  handwriting  of 
one  of  them,  and  by  information  from  a  mer- 
chant. The  witness  does  not  know  the  fact 
of  his  own  knowledge,  as  a  clerk  of  the  plaint- 
iffs would  have  known  it,  or  as  a  person  would 
who  had  dealt  with  the  plaintiffs,  or  who  could 
testify  to  general  reputation. 

/  am  of  opinion  that  the  pi-oof  on  this  point 
was  insufficient,  and  that  on  that  ground,  a  new 
trial  should  be  granted,  with  costs  to  abide  the 
event. 

Cited  In— 22  How.  U.  S.,  259,  286';  18  Am.  Rep.,  196 
(31  Mich.,  378). 


48O*]    *BANK  OF  MICHIGAN 

v. 
J.  R.  WILLIAMS. 

Territory  of  Michigan — Powers  of. 

The  government  of  the  Territory  of  Michigan 
have  the  power,  under  the  law  organizing1  the  Ter- 
ritory, to  incorporate  a  banking  company. 

Citations— 1  Johns.  Cos.,  132;  16  Johns.,  43:  4 
Johns.  Ch.,  372 ;  4  Cow.,  530,  n. ;  6  Cow.,  46 ;  1  Str.,  612 ; 
2  Ld.  Raym.,  1532,  1535 ;  Hob.,  211 ;  8  Johns.,  378 ;  14 
Johns.,  416:  1  Laws  U.  S.,  475 ;  2  Laws  U.  S.,  33:  3 
Laws  U.  S.,  367,  632  :  Laws  of  Mich.,  443 ;  Act  Cong,, 
May  8, 1792  :  Mich.  Act,  19  Dec-,  1817 ;  9  Cow.,  194 ; 
1  Wend.,  555 ;  3  Wend.,  296. 

rPHISwas  an  action  of  assumpsit,  tried  at  the 
J-  Albany  Circuit,  in  Feb.,  1828,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  on  a  promissory  note 
for  $2,755.51,  bearing  date  June  28,  1822, 
signed  by  the  defendant  and  payable  on  de- 
mand to  "  The  President,  Directors  and  Com- 
pany of  the  Bank  of  Michigan. "  The  making 
of  the  note  was  acknowledged,  and  it  was 
proved  that  the  defendant  had  admitted  that 
there  was  such  an  institution  as  the  Bank  of 
Michigan,  and  that  he  had  been  president 
thereof.  It  being  insisted  on  the  part  of  the 
defendant  that  the  government  of  the  Terri- 
tory of  Mich,  had  not  the  power  to  incorpo- 
rate a  banking  company,  a  verdict  was  entered 
for  the  plaintiffs  for  the  balance  due  upon  the 
note,  subject  to  the  opinion  of  this  court ;  and 
it  was  agreed  that  the  acts,  laws  and  ordinances 
of  the  Congress  of  the  U.  S.  relating  to  the 
Territory,  and  the  laws  of  the  Territory,  and 
also  the  Act  or  law  purporting  to  have  been 
passed  Dec.  19,  1817,  entitled  "  An  Act  to  In- 
corporate the  Stockholders  of  the  Bank  of 
Michigan,"  should  be  considered  as  forming  a 
part  of  the  case,  and  might  on  the  argument 
be  referred  to  from  the  book  in  ordinary  use 
containing  the  laws  of  the  Territory. 
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Mich,  was  erected  into  a  Territory  Jan.  11, 
1805,  and  a  government  given  to  it  in  all  re- 
spects similar  to  that  established  by  an  ordi- 
nance of  Congress  of  July  13,  1787,  erecting 
the  Territory  northwest  of  the  River  Ohio,  and 
by  the  Act  of  Congress  of  Aug.  7,  1789,  con- 
firming the  same.  By  the  Ordinance  of  July 
13,  1787,  the  legislative  authority  of  the  Terri- 
tory is  vested  in  the  Governor  and  Judges,  in 
these  terms:  "The  Governor  and  judges,  or  a 
majority  of  them,  shall  adopt  and  publish  in 
the  district  such  laws  of  the  original  States, 
criminal  and  civil,  as  may  be  necessary  and 
best  suited  to  the  circumstances  of  the  district, 
*and  report  them  to  Congress  from  [*481 
time  to  time;  which  laws  shall  be  in  force  in 
the  district  until  the  organization  of  the  Gen- 
eral Assembly  therein, unless  disapproved  of  by 
Congress;  but  afterwards  the  Legislature  shall 
have  authority  to  alter  them  as  they  shall  see 
fit."  There  is  a  further  provision,  that  after  the 
representative  government  shall  have  been  or- 
ganized, "The  Governor,  Legislative  Council 
and  House  of  Representatives  shall  have  au- 
thority to  make  laws  in  all  cases  for  the  good 
government  of  the  district,  not  repugnant  to 
the  principles  and  articles  in  this  ordinance  es- 
tablished and  declared." 

Mr.  J.  Hoyt,  for  plaintiffs.  A  foreign  cor- 
poration may  sue  in  our  courts.  4  Johns.  C., 
370;  6  Cow.,  47.  The  defendant  by  his  acts 
and  declarations  is  precluded  from  denying  the 
existence  of  the  Corporation.  3  T.  R.,  632:  6 
Id.,  635,  n.;  2  Serg.  &  R.,  440;  10  East,  104; 
Chit.,  Bills,  377;  6  Barn.  &  C.,  240;  2 Barn.  & 
Aid.,  339,  670;  1  T.  R.,  1;  8  Id.,  300;  Cro. 
Eliz.,  756;  10  Mass.,  105;  Willes,  5,  25,  53, 103; 
2  Leon.,  11;  3  Id.,  118;  Dyer,  196;  14  Johns., 
238;  2  Stark.  Ev.,  28-36;  4T.  R.,  366;  6  Id., 
663;  9  Johns.,  144;  1  Binn.,  27;  1  Camp.,  444; 
2  Id.,  344;  3  Id.,  370,  108;  7  Cow.,  186;  Bac. 
Abr.,  Verdict,  n.;  Godol.,  177.  The  fact  of 
the  defendant's  contracting  with  the  plaintiffs 
in  the  name  in  which  they  sue,  at  all  events,  is, 
prima  facie,  sufficient  evidence  that  they  are  a 
public  body  or  corporation,  until  rebutted  by 
proof  on  the  part  of  the  defendant.  4  Bos.  & 
P.,  206;  1  Barn.  &  Aid.,  677;  8  East.,  487;  4 
Maule  &  S.,  13;  10  East,  104;  12  Wh.,  70.  The 
production  of  the  charter  of  incorporation 
and  the  acts  of  user  under  it  are  enough  to 
prove  the  existence  of  the  Corporation.  9  Cow. , 
194;  1  Wend.,  555;  3  Id.,  296.  The  Territorial 
Government  had  the  power  to  incorporate  a 
banking  company:  they  are  authorized  by  the 
Ordinance  of  July  13;  1787,  to  adopt  such  laws 
of  the  original  States  as  they  may  deem  neces- 
sary and  best  suited  to  the  circumstances  of  the 
district;  which  laws  are  to  be  in  force  unless 
disapproved  of  by  the  Congress  of  *the  [*482 
U.  S.  Instead  of  this  Act  being  disapproved 
of,  it  has  been  recognized  by  Congress,  6  L.  of 
U.  S.,  485,  and  that,  too,  after  the  annulling  of 
a  previous  Act  of  the  government  of  the  Terri- 
tory creating  a  banking  company.  4  L.  of  U. 
S.,  117. 

Messrs.  H.  Bleecker  and  A.  Van  Vech- 
ten,  for  the  defendant.  The  plaintiffs  suing 
as  a  Corporation,  were  bound  to  prove  them- 
selves such  under  the  plea  of  the  general  issue. 
14  Johns.,  416;  8  Id.,  378;  2  Ld.  Raym.,  1535; 
Str.,  612;  Hob.,  211.  The  acts  and  declarations 
of  the  defendant  onlv  prove  the  plaintiffs  an 
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association  doing  business  as  a  banking  com- 
pany, but  not  a  Corporation  which  can  be 
created  only  by  an  Act  of  the  Government. 
Were  proof  of  this  kind  admissible,  unincor- 
porated banking  companies  could  enforce  their 
contracts  notwithstanding  our  Restraining 
Acts;  the  cases  to  this  point  cited  for  the  plaint- 
iffs are,  therefore,  inapplicable. 

The  plaintiffs  failed  in  showing  themselves 
a  Corporation,  the  Territorial  Government 
from  whom  they  obtained  their  Act  of  Incor- 

S  oration  not  having  the  power  to  incorporate  a 
anking  company.  The  coining  of  money  or 
creating  a  substitute  for  it,  is  a  prerogative  of 
an  independent  State.and  could  not  legitimately 
be  exercised  by  the  Territorial  Government, 
which  is  dependent,  temporary  and  subject  to 
the  control  of  the  Congress  of  the  U.  S.  That 
such  power  could  not  exist  results  as  a  neces- 
sary consequence  from  the  nature  of  the  gov- 
ernment. Besides,  its  powers  are  temporary 
and  limited.  It  can  originate  no  laws,  and  is 
authorized  only  to  adopt  such  laws  of  the  orig- 
inal States,  criminal  and  civil,  as  may  be  nec- 
essary and  suited  to  the  circumstances  of  the 
territory.for  the  government  of  the  inhabitants; 
not  that  they  may  adopt  such  Acts  of  the  orig- 
inal States  as  confer  upon  individuals  fran- 
chises which  can  be  granted  only  by  the  sov- 
ereign authority  of  a  State,  and  without  which 
frant  they  could  not  legally  be  exercised, 
very  such  grant  is  a  parting  with  a  portion 
of  the  sovereign  authority.  The  Territorial 
Government  itself  had  not  the  franchise  of 
banking;  how  could  it  confer  such  power  upon 
483*]  individuals?  Besides,  the  *power  of 
new  modeling  the  laws  reserved  upon  the  suc- 
cessive changes  in  the  form  of  the  government 
of  the  territory,  forbids  the  right  to  the  Territo- 
rial Government,  in  its  chrysalis  state,  of  creat- 
ing a  bank  which  of  necessity  must  be  perma- 
nent to  secure  the  rights  of  the  stockholders  of 
such  an  institution.  If  the  Act  incorporating 
the  plaintiffs  was  invalid,  the  incidental  recog- 
nition of  it  by  Congress  would  not  give  force 
to  it,  and  the  disapprobation  of  Congress  was 
not  necessary  to  render  it  void. 

Mr.  J.  C.  Spencer,  in  reply.  The  ques- 
tion here  is  not  between  the  public  and  the  Cor- 
poration, but  between  the  parties  to  a  contract; 
and  the  point  to  be  determined  is,  whether  the 
defendant  by  his  acts  and  declarations  has  re- 
lieved the  plaintiffs  from  the  necessity  of  prov- 
ing themselves  a  Corporation  in  law  and  in 
fact,  as  they  would  have  been  bound.to  do  but 
for  those  acts  and  admissions.  The  plaintiffs 
do  not  claim  the  benefit  of  a  technical  estoppel, 
but  of  an  estoppel  in  pais;  relying  upon  the 
evidence  produced  as  dispensing  with  proof 
which  otherwise,  it  is  admitted,  must  have  been 
produced.  There  is  nothing  peculiar  in  the 
case  of  a  corporation  requiring  higher  proof 
than  in  other  cases;  a  patent  from  the  govern- 
ment of  lands,  deed  and  wills  of  real  estate, 
are  all  proved  by  the  admissions  of  parties. 
Roll.  Abr.,  864  b,  14;  Com.  Dig.,  Estoppel,  D  1. 

The  power  conferred  upon  the  Territorial 
Government  is  general;  they  may  adopt  such 
laws  of  the  original  States  as  may  be  necessary 
and  best  suited  to  the  circumstances  of  the  Ter- 
ritory. The  only  limitation  is  that  laws  shall 
not  be  introduced  unknown  to  the  original 
States;  but  with  this  exception  an  unlimited 
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discretion  is  given  to  adopt  such  laws  as  the 
Governor  and  Judges  shall  conceive  will  pro- 
mote the  convenience  of  the  inhabitants  and 
the  prosperity  of  the  Territory.  Accordingly, 
the  City  of  Detroit  was  incorporated,  medical 
societies  were  instituted  and  turnpike  road  com- 
panies created.  Can  it  be  doubted  that  the 
government  might  incorporate  religious  so- 
cieties?— and  if  the  commerce  of  the  Territory 
would  be  promoted  by  the  incorporation  of  a 
banking  company,  why  should  the  government 
hesitate  to  pass  a  law  for  that  purpose?  Models 
of  laws  for  all  those  purposes  *were  to  [*484 
be  found  in  the  laws  of  the  original  States,  and 
to  these  the  attention  of  the  Territorial  Gov- 
ernment was  directed  by  the  Ordinance  of  Con- 
gress, conferring  its  powers  and  limiting  its 
authority.  The  Territorial  Government  were 
alone  to  judge  of  the  expediency  of  the  laws  to 
be  adopted,  4  Wh.,  415;  3  Dall.,  392;  and  when 
adopted,  until  disapproved  like  the  laws  of  the 
Colonial  Governments,  they  are  in  force.  That 
the  laws  of  the  Territory  would  be  subject  to 
be  remodeled  on  a  change  of  the  organization 
of  its  government,  is  no  objection  to  the  exercise 
of  the  power  of  incorporating  a  banking  com- 
pany; for  such  an  Act,  conferring  rights  which 
could  not  be  devested,  would  not  be  affected 
by  such  change;  but  were  it  otherwise,  the 
stockholders  taking  their  charter  with  a  full 
knowledge  of  existing  circumstances,  would 
not  have  the  right  to  complain. 

By  the  Court,  Sutherland,  J.  It  has  been 
repeatedly  decided,  that  a  foreign  corporation 
may  sue  in  its  corporate  name,  both  in  the 
courts  of  law  and  equity  in  this  State.  1  Johns. 
Cas.,  132;  16  Johns.,  43;  4  Johns.  Ch.,  372;  4 
Cow.,  530,  notes;  6  Id.,  46.  The  same  doctrine 
prevails  in  England.  A  suit  was  brought  by 
The  Dutch  West  India  Co.,  in  the  Court  of  C. 
P.,  for  money  lent  in  Holland;  the  objection 
was  distinctly  taken,  that  a  foreign  corporation 
could  not  sue  in  the  English  courts.  It  was 
overruled,  and  the  judgment  of  that  court  was 
affirmed  in  the  K.  B.  and  House  of  Lords.  1 
Str..  612;  2  Ld.  Raym.,  1532,  1535. 

The  only  question  in  this  case  is  whether  the 
plaintiffs  have  proved  themselves  to  be  a  legal, 
valid  Corporation.  That  it  was  incumbent 
upon  them  to  establish  that  fact  is  not  denied. 
A  corporation,  when  it  sues,  need  not  set  forth 
its  title  in  the  declaration;  but  it  must  show, 
by  evidence  upon  the  trial,  that  it  is  a  body 
politic,  having  legal  authority  to  make  the 
contract  which  it  seeks  to  enforce  if  the  action 
be  upon  a  contract,  or  to  sue  in  that  character 
and  capacity  in  which  it  appears  in  court.  No 
principle  is  better  settled,  both  in  England  and 
in  this  country.  Hob.,  211;  2Ld.  Raym.,  1535; 
8  Johns.,  378;  14  Id.,  416.  The  Act  under 
*which  the  plaintiffs  claim  to  exist  and  [*48o 
to  exercise  the  ordinary  powers  of  a  banking 
corporation,  was  passed  by  the  Governor  and 
Judges  of  the  Territory  of  Mich., Dec.  19, 1817, 
The  defendant  contends  that  there  was  no  pow- 
er in  the  government  of  Mich,  in  Dec.,  1817, 
to  incorporate  a  banking  company;  and  the 
case  resolves  itself  into  the  inquiry  whether 
such  power  did  or  did  not  exist.  Michigan 
was  originally  embraced  in  the  "  Territory  of 
the  U.  S.,  northwest  of  the  River  Ohio."  That 
Territory  was  organized  by  an  Ordinance  of 
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Congress,  passed  July  13, 1787,  1  L.U.  S.,  475, 
and  Aug.  7,  1789,  certain  modifications  of  the 
Ordinance  were  made  which  had  become  nec- 
essary in  consequence  of  the  adoption  of  the 
Constitution,  which  took  place  after  the  orig- 
inal Ordinance  was  passed.  2  L.  U.  S.,  33. 
These  alterations,  however,  were  merely  form- 
al. May  7,  1800,  the  Territory  of  Ind.  was 
erected  out  of  a  part  of  the  territory  northwest 
of  the  Ohio,  3  L.  U.  S.,  367,  with  the  same 
government  as  that  established  by  the  Ordi- 
nance of  July  13,  1787.  Apr.  30,  1802,  Con- 
gress made  provision  for  the  erection  of  what 
was  called  the  eastern  division  of  the  territory, 
northwest  of  the  River  Ohio,  into  a  separate 
State,  3  L.  U.  S.,  496;  and  Jan.  11,  1805,  Mich, 
was  taken  from  the  northern  part  of  Ind.  and 
erected  into  a  separate  Territory,  with  a  gov- 
ernment in  all  respects  similar  to  that  estab 
lished  by  the  Ordinance  of  July  13,  1787,  and 
the  Act  of  Aug.  7,  1789.  3  L.  U.  S.,  632.  Its 
organization  and  powers  remained  the  same  in 
1817,  when  the  Act  incorporating  the  plaintiffs 
was  passed.  We  must  look  to  the  Ordinance 
of  1787,  therefore,  in  order  to  ascertain  wheth- 
er the  government  of  Mich,  had  authority  to 
incorporate  a  banking  association.  By  that 
Ordinance  the  legislative  authority  of  the  Ter- 
ritory is  vested  in  the  Governor  and  Judges  in 
the  following  terms:  "  The  Governor  and 
Judges,  or  a  majority  of  them,  shall  adopt  and 
publish  in  the  district  such  laws  of  the  origi- 
nal States,  criminal  and  civil,  as  may  be  neces- 
sary and  best  suited  to  the  circumstances  of 
the  district,  and  report  them  to  Congress  from 
486*]  time  to  time;  *which  laws  shall  be  in 
force  in  the  district  until  the  organization  of 
the  General  Assembly  therein,  unless  disap 
proved  of  by  Congress;  but  afterwards  the 
Legislature  shall  have  authority  to  alter  them 
as  they  shall  see  fit." 

It  was  contended  upon  the  argument  that 
the  original  of  this  Act  was  not  to  be  found  in 
the  laws  of  any  of  the  States;  and  that  from 
the  very  nature  of  a  moneyed  corporation,  the 
power  of  creating  one  could  not  have  been  in- 
tended to  be  conferred,  as  the  Ordinance  con- 
templates a  system  of  temporary  legislation,  to 
be  altered  or  suspended  whenever  a  Legisla- 
ture should  be  regularly  organized.  It  is,  un- 
doubtedly, true  that  no  law  is  to  be  found  in 
any  of  the  States  "incorporating  the  stock- 
holders of  the  Bank  of  Michigan."  But  it  is 
also  true,  that  with  the  exception  of  the  title 
of  the  Corporation,  the  place  of  its  location, 
the  names  of  the  commissioners  who  were  to 
receive  subscriptions  to  the  stock,  and  a  few 
other  particulars,  which  in  the  very  nature  of 
things,  must  be  of  a  local  and  peculiar  char- 
acter, the  substantial  provisions  of  this  Act  ex- 
isted in  most,  if  not  all  of  the  original  States. 
It  is  an  ordinary  bank  charter,  containing  no 
new  or  peculiar  principles.  It  purports,  on  the 
face  of  it,  to  have  been  adopted  from  the  laws 
of  N.  Y.,  Ohio  and  Mass.  If  the  construction 
contended  for  by  the  defendant  be  correct, 
probably  a  valid  law  has  never  been  enacted  in 
Mich.  There  is  not  an  Act  in  their  statute 
book  which  is  a  literal  transcript  from  the  laws 
of  any  State.  Every  law  must  have  some  pecul- 
iar reference  to  the  community  for  which  it  is 
designed.  It  necessarily  purports  to  have  been 
enacted  by  a  legislative  authority  represent- 
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ing  such  community,  and  to  be  designed  to  op- 
erate only  upon  its  citizens.  Take  that  mass 
of  legislation  which  regulates  the  internal  con- 
cerns and  police  of  a  State  or  Territory,  which 
divides  it  into  counties  or  districts,  'provides 
for  the  election  or  appointment  of  local  offi- 
cers and  the  organization  of  courts  of  limited 
local  jurisdiction,  for  the  laying  out  and  work- 
ing public  highways,  the  building  of  bridges 
and  county  jails,  the  assessment  and  collection 
of  taxes,  &c.,  it  is  evident  that  all  these  laws 
must  have  local  references  which  are  not  to  be 
found  in  the  laws  of  any  other  State. 

*We  find  among  the  laws  of  this  Ter-[*487 
ritory  an  Act  incorporating  the  City  of  De- 
troit, defining  its  boundaries  and  declaring 
that  it  shall  be  distinguished  by  the  name  of 
the  City  of  Detroit;  that  the  inhabitants  of  the 
said  City  of  Detroit  who  are  freeholders,  &c., 
shall  elect  trustees,  &c.  Also  an  Act  establish- 
ing an  University  in  the  City  of  Detroit,  by 
which  the  Governor  and  twenty  other  gentle- 
men named  in  the  Act,  are  declared  to  be  a 
body  politic  and  corporate  by  the  name,  style 
and  title  of  "  The  Trustees  of  the  University 
of  Michigan."  Laws  of  Mich.,  443.  Also,  an 
Act  to  incorporate  the  Mechanics'  Society  of 
the  City  of  Detroit,  and  a  Medical  Society  of 
Mich.;  and  also  a  Medical  Society  for  each 
county  in  the  Territory.  Upon  the  principles 
contended  for  by  the  defendant's  counsel,  all 
these  laws  are  utterly  void;  for  it  is  manifest 
that  the  precise  originals  are  not  to  be  found 
in  the  laws  of  any  of  the  States.  But  this,  I 
apprehend,  is  not  the  sound  construction  of 
the  Ordinance  of  1787.  The  limitation  which 
it  imposed  upon  the  legislative  authority  of  the 
Governor  and  Judges  was  designed  to"  secure 
to  the  people  of  the  Territories  to  which  it  ap- 
plied, a  system  of  laws,  each  of  which  had 
been  tried  and  approved  of  by  the  people  of 
some  one  of  the  States.  It  was  foreseen  that 
the  population  of  these  Territories  would  be 
composed  of  emigrants  from  the  original 
States,  who,  as  citizens  of  those  States,  had, 
through  their  representatives  in  the  State  Leg- 
islatures, participated  in  the  making  of  the 
laws,  which,  by  the  Ordinance  in  question, 
the  Governor  and  Judges  of  the  Territories 
were  authorized  to  adopt;  this,  together  with 
the  power  reserved  to  Congress  of  annulling 
such  laws  as  they  should  disapprove  of,  was 
deemed  a  sufficient  guaranty  that  the  interests 
and  wishes  of  the  inhabitants  would  be  regard- 
ed in  the  laws  which  would  be  imposed  upon 
them.  The  object  in  view  was  one  of  sub- 
stance, not  of  form.  The  phraseology  of  the 
adopted  laws  must,  undoubtedly,  be  preserved 
in  all  essential  respects,  because  a  change  of 
language  might  affect  their  construction;  but 
in  the  particulars  which  have  already  been  ad- 
verted to,  it  is  manifest  that  a  literal  transcript 
of  any  law  would  be  an  absurdity  which  nev- 
er could  have  been  contemplated  or  designed 
by  Congress.  There  is  *no  force,  there-[*488 
fore,  in  the  objection  to  the  Act  in  question  on 
this  ground.  The  argument  against  the  valid- 
ity of  this  law,  founded  on  the  authority  given 
by  the  Ordinance  to  the  Legislature  which 
might  be  subsequently  organized,  to  alter  such 
laws  as  the  Governor  and  Judges  might  adopt, 
appears  to  me  to  be  equally  unsound.  The 
same  power  was,  subsequently,  given  to  the 
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Governor  and  Judges  themselves,  by  an  Act 
of  Congress  passed  May  8,  1792. 

From  the  peculiar  manner  in  which  these 
laws  were  to  be  introduced  into  the  Territory, 
it  was  probably  deemed  expedient,  in  order  to 
aroid  all  doubt  or  question  upon  the  subject, 
to  declare  in  express  terms  that  they  might  be 
repealed  or  modified  by  the  General  Assembly. 
But  such  authority,  I  apprehend,  would,  of 
course,  have  belonged  to  the  Legislature  with- 
out any  express  provision  upon  the  subject. 
The  Ordinance  provides,  that  after  the  repre- 
sentative government  shall  have  been  organ- 
ized, "The  Governor,  Legislature,  Council 
and  House  of  Representatives,  shall  have  au- 
thority to  make  laws  in  all  cases,  for  the  good 
government  of  the  district,  not  repugnant  to 
the  principles  and  articles  in  this  Ordinance 
established  and  declared."  A  general  author- 
ity to  make  laws  necessarily  implies  a  power 
to  repeal  or  modify  antecedent  laws.  This  is 
a  fundamental  principle  in  legislation.  It,  of 
course,  does  not  apply  to  that  class  of  laws 
which  are  considered  in  the  nature  of  con- 
tracts, or  to  those  under  which  vested  rights 
have  been  acquired.  These  are  protected  by 
other  general  principles  of  paramount  and,  in 
this  country,  of  universal  authority;  and  I 
have  no  doubt  that  the  power  which  is  given 
in  express  terms  to  the  Legislature  to  alter  the 
laws,  was  inserted  from  abundant  caution, with 
reference  to  the  peculiar  nature  of  the  case, 
and  without  any  intention  of  conferring  upon 
them  any  unusual  or  peculiar  authority.  But 
if  it  were  otherwise,  and  it  should  be  conced- 
ed that  the  Legislature  had  authority  under 
this  provision  of  the  Ordinance,  to  repeal  or 
modify  the  charter  of  this  Bank,  it  would  by 
no  means  follow  that  the  Governor  and  Judges 
had  no  power  to  grant  or  adopt  the  Act  of  In- 
corporation. If  such  be  the  just  construction 
of  the  Ordinance,  then  the  corporators  and  all 
others  who  have  become  interested  in  the  in- 
489*]  stitution,  embarked  in  it  with  *legal 


was  adopted  or  passed  by  competent  author- 
ity. I  am,  therefore,  of  opinion  that  the  gov- 
ernment of  Mich,  had  competent  authority  in 
Dec.,  1817,  to  incorporate  a  banking  company. 
2.  I  understand  the  case  as  admitting  that 
the  printed  law  incorporating  the  Bank  of 
Michigan  is  to  be  considered  a  part  of  the  case, 
and  to  have  the  same  effect  as  though  it  had 
been  authenticated  in  the  manner  prescribed 
by  the  law  of  Congress.  It  was  matter  of  ar- 
rangement upon  the  trial,  and  the  case  state* 
the  agreement  as  follows  :  "  It  is  agreed  that 
the  Acts,  laws  and  ordinances  of  the  Congress 
of  the  U.  S.  relating  to  the  said  Territory,  and 
the  laws  of  the  said  Territory  of  Mich,  which 
have  been  published  by  the  authority  of  the 
said  Territory,  and  also  the  Act  of  law  purport- 
ing to  have  been  passed  Dec.  19,  1817,  entitled 
An  Act  to  Incorporate  the  Stockholders  of  the 
Bank  of  Mich.,  shall  be  considered  as  forming 
a  part  of  this  case  ;  and  that  *theymay[*49O 
be  referred  to  from  the  book  in  ordinary  use, 
on  the  argument  of  this  cause."  If  they  are  to 
be  considered  as  forming  a  part  of  the  case, 
they  are  certainly  to  be  considered  as  having 
been  duly  proved.  The  evidence  was,  prima, 
facie,  sufficient  to  show  that  the  plaintiffs  were 
a  body  corporate.  The  giving  of  the  note  on 
which  the  suit  is  brought,  together  with  ad- 
missions of  the  defendant  thathe  had  been  the 
president  of  this  Bank,  show  that  it  had  been 
actually  in  operation,  doing  business  as  a  bank- 
ing institution.  This,  in  connection  with  the 
Act  of  Incorporation  duly  authenticated  or  ad- 
mitted, sufficiently  establishes  the  corporate 
character  of  the  plaintiffs.  Wood  v.  Jeff.  Co. 
Bank,  9  Cow.,  194;  Utica  Ins.  Co.  v.  TiUman, 
1  Wend.,  555;  Same  v.  Cadwell,  3  Id.,  296.  A 
corporation  may  be  proved  by  an  exemplifica- 
tion of  the  Act  of  Incorporation  and  acts  of 
user  under  it. 

If  these  views  of  the  case  are  correct,  the 
plaintiffs  are  entitled  to  judgment,  and  it  be- 
comes unnecessary  to  consider  whether  the  de- 
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their  rights,  and  they  will  have  no  ground  for 
complaint  if  their  charter  should  be  modified 
or  repealed.  If  I  mistake  not,  some  of  the 
Acts  of  Incorporation  in  this  State  contain  an 
express  reservation  to  the  Legislature  of  a  right 
to  alter  or  repeal  them.  At  all  events,  the  ex- 
istence of  such  a  power  does  not  prove  that 
the  Act  of  Incorporation  was  necessarily  void. 
The  power  given  to  the  Governor  and  Judges 
is  couched  in  broad  and  comprehensive  terms: 
"  They  shall  adopt  such  laws  of  the  original 
States;  criminal  and  civil,  as  may  be  necessary 
and  best  suited  to  the  circumstances  of  the  dis- 
trict, and  report  them  to  Congress  from  time 
to  time,"  &c.  They,  of  course,  under  the  con- 
trol of  Congress,  must  be  the  sole  judges  of 
what  laws  are  necessary  and  best  suited  to  the 
circumstances  of  the  district.  That  is  a  ques- 
tion into  which  neither  this  nor  any  other  ju- 
dicial tribunal  has  a  right  to  enter.  It  is  left 
to  the  sound  discretion  of  the  individuals  who 
are  intrusted  with  the  legislative  authority. 
The  fact  that  Congress  has  not  disapproved  of 
the  Act,  must,  in  the  shape  in  which  the  ques- 
tion now  arises,  be  deemed  conclusive  evidence 
that  it  is  suited  to  the  circumstances  and  wants 
of  the  district,  and,  I  think,  ought  also  to  be 
considered  prima  fade  evidence  at  least  that  it 
924 


from  denying  their  legal  corporate  existence  or 
not.  I  shall,  therefore,  not  enter  into  a  discus- 
sion of  that  question. 

Tlie  plaintiffs  are  entitled  to  judgment. 

Affirmed— 7  Wend.,  539. 

Cited  in-H.  &  D.,  136;  12  N.  Y.,  573;  1  Barb.,  489;  4 
Barb.,  130;  12  Barb.,  575: 14  Barb.,  183;  28  Barb.,  63;  13 
How.  Pr.,  272;  2  Bos.,  172;  26  O.  St.,  565:  36  Am.  Dec., 
495  (14  Conn.,  437);  40  Am.  Dec.,  470  (12  O.  St.,  132). 


OLCOTT  v.  J.  H.  RATHBONE. 

Negotiable  Paper — Delivering  up  Old  Note,  Tak- 
ing CJieck  of  Third  Party  and  New  Note  for 
Balance,  is  Not  Evidence  of  Acceptance  as  Pay- 
ment— Parties. 

Where  the  Cashier  of  a  Bank,  on  a  note  holden  by 
the  bank  falling  due,  accepted  a  check  of  a  third 
person  for  part  of  the  amount  and  a  new  note  for 
the  balance,  and  delivered  up  the  old  note,  it  was 


NOTE.— Negotiable  Paper— Note  as  payment. 

The  law  is  generally  stated  to  be,  that  negotiable 
paper  is  not  payment  of  a  precedent  debt  unless  cir- 
cumstances show  that  such  was  the  intention  of  the 
parties.  See  Murray  v.  Gouverneur,  2  Johns.  Cas., 
438,  note.  See  also,  on  general  subject.  Herring1  v. 


Banger,  3  Johns.  Cas.,  71,  note. 
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held,  on  the  check  being  dishonored,  that  an  ac- 
tion might  be  maintained  on  the  original  note 
against  the  maker  to  recover  the  amount  of  the 
check :  and  that  the  bare  fact  of  delivering  up  the 
old  note  was  not  evidence  that  the  check  and  new 
note  were  received  in  payment. 

Where,  however.the  suit  was  brought  in  the  name 
of  the  Cashier,  and  there  was  no  evidence  that  the 
note  had  been  transferred  to  him,  or  that  the  suit 
was  instituted  in  his  name  by  the  direction  of  the 
Bank.it  was  holden  that  there  conld  be  no  recovery. 

Whether  the  Bank,  after  the  note  was  delivered 
up  and  the  check  protested,  could  transfer  the  note 
so  as  to  enable  the  assignee  to  maintain  an  action 
in  his  own  name,  quaere. 

The  holder  of  a  negotiable  note  transferred  by  de- 
livery or  indorsement  may  recover  on  it  under  the 
money  counts. 

Citations— Bayl.  Bills.  248,  249;  2  Johns.  Cas.,  438;  1 
Cow.,  290;  3  Serg.  &  R..  233;  7  Ves.,  597;  6  T.  B.,  12 ;  12 
Johns.,  90 ;  4  Pick.,  421. 

THIS  was  an  action  of  as&umpsit,  tried  at  the 
Albany  Circuit,  in  Feb.,  1829,  before  the 
491*]  *Hon.,  William  A.  Duer,  then  one  of 
the  Circuit  Judges. 

The  Mechanics'  and  Farmers'  Bank  in  Al- 
bany, of  which  bank  the  plaintiff  is  the  Cash- 
ier, was  the  holder  of  a  note  for  $380  drawn  by 
the  defendant,  payable  to  and  indorsed  by 
Samuel  Rathbone.  Apr.  4,  1828, when  the  note 
was  about  to  fall  due,  an  agent  of  the  drawer 
and  indorser  called  at  the  Bank  with  two  checks 
drawn  by  Samuel  Rathbone  on  a  bank  in  the 
City  of  N.  Y.,  one  for  $261.26.  and  the  other 
for  $120,  and  with  two  notes  drawn  by  J.  H. 
Rathbone,  and  indorsed  by  Samuel  Rathbone 
for  the  same  sums,  and  requested  the  Cashier 
to  receive  the  check  for  the  smallest  amount 
and  the  note  for  the  largest  amount,  for  the 
$380  note.  The  Cashier  declined  doing  so,  but 
offered  to  receive  the  check  for  $261.26  and  the 
note  for  $120, which  the  agent  agreeing  to,  the 
check  and  note  were,  accordingly,  received  by 
the  Cashier  and  the  $380  note  delivered  up.  The 
check  was  protested  for  non-payment;  the  note 
for  $120  was  paid.  A  suit  was  then  commenced 
in  the  name  of  the  Cashier  against  the  maker 
of  the  $380  note.  The  declaration  contained  a 
count  on  the  note  in  the  name  of  the  plaintiff 
as  indorsee,  the  note  being  described  as  bear- 
ing date  Jan.  31,  1828 ;  it  also  contained  the 
common  money  counts.  The  note  was  indorsed 
in  blank  by  the  payee,  and  was  discounted  by 
the  Bank  ;  at  the  time  it  was  delivered  up  it 
was  the  property  of  the  Bank,  and  had  not 
been  transferred  to  the  plaintiff.  It  bore  date 
Feb.  1,  1828.  The  contents  of  the  note  were 
proved  by  parol  after  notice  to  the  defendant 
to  produce  it. 

The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  recover  on  the  note  on  account 
of  the  variance,  nor  on  the  money  counts, 
there  being  no  privity  of  contract  between  the 
parties  to  this  action.  The  judge  ruled  and  so 
charged  the  jury,  that  the  check  not  being  paid, 
an  action  might  be  sustained  on  the  note,  and 
that  the  plaintiff  having  failed  to  prove  it  as 
described  in  the  count,  might  recover  under 
the  money  counts ;  and  that  it  having  been  in- 
dorsed in  blank,  the  action  was  sustainable  in 
the  name  of  the  plaintiff  without  proving  that 
492*]  it  *had  been  transferred  to  him.  The 
defendant  excepted,  and  the  jury  found  a  ver- 
dict for  the  plaintiff,  which  was  now  moved  to 
be  set  aside. 

Mr.  J.  P.  Cushman,  for  defendant. 

Mr.  B.  F.  Butler,  for  plaintiffs. 
WEND.  5. 


By  the  Court,  Marcy,  J.  The  first  question 
to  be  determined  is,  whether  the  acceptance  of 
the  small  note  and  check  by  the  plaintiff  and  the 
giving  up  of  the  previous  note,  put  an  end  to 
the  existence  of  the  latter  as  a  promissory  note. 
If  there  is  no  note,  the  plaintiff  cannot  be  the 
holder  of  it,  and  in  no  other  respect  is  it  pre- 
tended that  he  can  maintain  this  action.  The 
acceptance  of  the  check  was  not  a  payment  to 
the  amount  of  it  on  the  note,  unless  it  was  ex- 
pressly agreed  to  be  accepted  as  such,  or  unless 
the  circumstances  clearly  show  that  such  was 
the  understanding  of  the  parties.  More  evi- 
dence, I  apprehend,  is  required  to  show  that  a 
check  given  to  take  up  a  note  is  received  in 
satisfaction,  than  is  demanded  when  one  note 
is  given  for  another.  It  is  not  necessary,  how- 
ever, in  this  case,  to  proceed  upon  such  dis- 
tinction. The  general  principle  is,  "that  a  bill 
or  note  is  no  satisfaction  of  any  debt  or  demand 
for  which  it  has  been  given  ;  it  is  only  prima 
facie  evidence  of  payment,  rendering  it  neces- 
sary that  the  party  receiving  it  should  account 
for  it,  before  he  will  be  entitled  to  recover  the 
consideration."  Bayley,  Bills,248,249;2  Johns. 
C.,  438;  1  Cow.,  290. 

The  case  of  Kean  v.  Dufresne,  3  Serg.  &  R., 
233,  was,  in  some  respects,  like  the  one  before 
us.  Dufresne  held  a  note  against  Kean  &  Fos- 
ter who  were  partners.  After  their  partnership 
was  dissolved,  Kean  gave  his  note  for  a  note  of 
the  firm.  Dufresne  got  Kean's  note  discounted, 
and  applied  the  avails  to  the  Company's  note. 
When  Kean's  note  fell  due,  it  was  not  paid. 
Dufresne  had  to  take  it  up;  he  did  so,  and  sued 
Kean  &  Foster  on  their  old  note.  He  was  al- 
lowed to  sustain  the  action.  It  did  not  appear 
in  that  case  that  the  Company's  note  had  been 
given  up  when  Kean's  was  received.  This  cir- 
cumstance of  giving  up  the  note  is  relied  on  by 
the  defendant  here  as  conclusive  evidence  that 
the  *check  and  small  note  were  received  [*493 
in  payment  of  the  note  given  up.  In  the  case 
Ex  parte  Backley,  7  Ves.,  Jr..  597,  Chancellor 
Loughborough,  who  decided  that  a  suit  might 
be  brought  on  bills  for  which  others  had  been 
received,  seems  to  intimate  by  the  emphatic 
manner  in  which  he  mentions  the  fact  that  the 
original  bills  were  left  with  the  holder  when 
the  others  were  received  in  lieu  thereof,  that 
but  for  that  circumstance  his  decision  might 
have  been  otherwise.  Is  there  a  good  reason 
for  making  this  circumstance  decisive  of  the 
question  whether  the  notes  subsequently  re- 
ceived were  taken  in  payment  or  not?  The 
mere  giving  up  of  a  note  is  no  satisfaction  of 
it ;  it  is  not  an  act  which  of  itself  affects  the 
validity  of  the  note  ;  for  if  it  should  be  deliv- 
ered to  the  maker  by  mistake,  or  obtained  by 
deceit,  it  would  still  be  a  good  and  valid  note, 
and  the  right  of  the  holder  would  not  be  there- 
by impaired.  It  is  then  to  be  regarded  as  mat- 
ter of  evidence  to  show  the  nature  of  the  trans- 
action and  the  intention  of  the  parties. 

It  seems  from  the  case  of  Russel  v.  Hankley, 
6  T.  R.,12,  that  it  was  the  common  practice  in 
London  to  give  up  a  bill  of  exchange  on  receiv- 
ing a  check  on  a  banker  therefor,  and  though 
there  has  been  a  Nisi  Priun  decision  disproving 
of  this  practice, because  the  drawer  and  indors- 
ers  when  called  upon  to  pay  have  a  right  to  the 
production  of  the  bill  given  up,  it  does  not  ap- 
pear to  be  objectionable  so  far  as  the  acceptor 
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is  concerned.  The  maker  of  a  promissory 
note  stands  in  the  relation  of  an  acceptor  of  a 
bill  of  exchange.  There  can  be  no  doubt  that 
a  note  thus  parted  with,  is  given  up  under  the 
expectation  that  the  check  will  prove  to  be  a 
satisfaction;  but  this  does  not  settle  the  ques- 
tion. When  a  creditor  receives  a  note  or 
check  for  his  debt;  and  gives  a  receipt  in  full, 
he  expects  confidently  that  the  note  or  check 
will  turn  out  to  be  a  satisfaction  of  his  demand; 
yet,  if  such  note  or  check  is  dishonored,  he 
may  sue  on  the  original  debt,  and  is  not  con- 
cluded by  his  receipt.  1  Cow.,  290;  9  Johns., 
310.  The  law  is  too  well  settled  to  admit  a 
doubt  that  if  a  receipt  had  been  given  on  the  de- 
livery of  the  check,  as  for  cash  to  the  amount 
thereof,  that  it  would  not  have  been  conclusive 
494*]  *evidence  that  the  note  was  thereby 
paid,  but  it  appears  to  me  that  such  a  receipt 
ought  to  be  regarded  as  stronger  evidence  that 
the  check  was  taken  as  payment  than  the  giv- 
ing up  the  note.  In  these  cases  the  law  seems 
to  look  beyond  the  usual  concomitants  of  the 
Act,  and  fixes  its  attention  upon  the  Act  itself. 
Nothing  is  considered  as  an  actual  payment 
which  is  not  in  truth  such,  unless  there  be  an 
express  agreement  that  something  short  of  a 
payment  shall  be  taken  in  lieu  of  it. 

I  am  of  opinion,  therefore,  that  the  giving  up 
of  the  note  on  receiving  the  check  and  the 
small  note  is  not  evidence  that  they  were 
received  in  payment.  The  defendant,  who 
has  got  possession  of  it  without  fraud  (it  is  ad- 
mitted), but  without  payment,  cannot  defend 
himself  against  a  suit  on  it  by  showing  that 
fact,  unless  he  shows  also  an  actual  payment 
or  an  agreement  that  the  small  note  and  check 
should  be  taken  in  full  and  absolute  satisfac- 
tion. 

But  the  right  of  the  present  plaintiff  to  sus- 
tain this  action  is  strenuously  contested.  He 
is  not  the  party  in  interest,  nor  is  it  necessary 
that  he  should  be,  to  enable  him  to  sue  in  his 
own  name.  The  owner  of  a  promissory  note 
indorsed  in  blank  can  make  whom  he  pleases 
the  holder  of  it  without  devesting  himself  of 
all  interest  in  it,  and  a  suit  may  be  sustained 
in  the  name  of  such  holder;  but  the  bare  using 
of  a  person's  name  as  plaintiff  does  not,  I  ap- 
prehend, make  him  a  holder  or  assignee.  It  is 
not  as  agent,  but  as  holder  or  assignee,  that 
the  plaintiff  must  show  his  right,  to  maintain 
this  suit.  In  point  of  fact,  the  note  never  was 
transferred  or  assigned  to  him.  If  he  had  the 
actual  possession  of  it  the  court  would  not  en- 
tertain an  inquiry  into  his  right,  unless  there 
was  some  proof  that  he  obtained  possession 
mala  fide;  but  the  difficulty  is  that  the  plaint- 
iff had  not  the  possession,  nor  a  right  to  the 
note  by  reason  of  any  interest  he  has  in  it. 
The  proof  shows  that  the  Mechanics'  and 
Farmers'  Bank  have  the  right  of  property  and, 
consequently,  the  right  of  possession.  The 
question  is  not  presented  whether,  having  the 
right  of  property,  the  Bank  could,  after  the 
note  had  passed  out  of  its  possession,  and  be- 
yond its  immediate  control,  so  assign  it  to  the 
plaintiff  as  to  enable  him  to  bring  an  action  in 
4O5*J  *his  own  name  upon  it.  There  is  no 
evidence  in  the  case  that  any  assignment  has 
been  made;  or  that  the  Bank  had  directed  this 
suit.  It  being  in  the  name  of  one  of  its  offi- 
cers does  not  establish  the  fact  that  the  suit 
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was  instituted  by  its  direction.  Nor  can  the 
plaintiff  be  regarded  as  the  holder  because  he 
had  possession  of  the  note  when  it  was  given 
up.  He  was  not  possessed  of  it  in  his  individ- 
ual capacity;  in  that  capacity  in  which  he 
claims  to  recover.  He  had  the  custody,  but 
the  Bank  had  the  legal  possession.  Because 
the  defendant  has  got  the  note  into  his  hands 
and  improperly  withholds  it  from  the  rightful 
owner — the  Bank,  its  officer  or  agent  cannot, 
without  other  authority  than  that  arising  out 
of  his  agency,  prosecute  on  it,  or  for  it  in  his 
own  name. 

I  am  unable  to  dispose  in  a  satisfactory  man- 
ner of  the  objection  to  the  plaintiff's  right  to 
bring  this  action  in  his  own  name;  and  I  think 
the  judge  improperly  overruled  it  when  it  was 
raised  on  the  trial.  I  am  of  opinion  that  the 
plaintiff  should  have  been  nonsuited. 

In  relation  to  offering  the  note  under  the 
money  counts  the  authorities  in  our  own 
courts  are  too  many  and  too  clear  to  admit  of 
a  doubt.  The  holder  of  a  note  payable  to 
bearer,  or  of  a  note  payable  to  order,  and  in- 
dorsed by  the  payee  to  him  or  in  blank,  may 
sustain  a  count  for  money  had  and  received  by 
proof  of  such  note,  12  Johns. ,90;  4  Pick.,  421; 
but  if  a  plaintiff  cannot  recover  on  the  note  as 
bearer  or  holder  for  the  want  of  title  or  au- 
thority to  sue  in  his  own  name,  he  cannot  re- 
cover on  the  common  counts. 

New  trial  granted. 

Cited  in— 15  Wend.,  641 ;  '.11  Wend.,  207 ;  19  Wend., 
114;  1  Hill,  518 :  7  Hill,  130;  H.  &  D.,  320 ;  3  Sandf .  Ch., 
278 ;  9  N.  Y.,  468 ;  6  Hun.  348;  12  Barb.,  212;  24  Barb., 
562;  29  Barb.,  512;  31  Barb.,  188;  52  Barb.,  335;  10 
How  Pr.,  235  ;  2  Duer,  259 ;  9  Bos.,  549 ;  5  Rob.,  590; 
4  E.  D.  S.,  284 ;  2  Leg.  Obs.,  90 ;  2  McLean,  237  ;  4  Mc- 
Lean, 130 ;  1  Sawy.,  53 ;  35  Mich.,  52,  53 ;  36  O.  St., 
497 ;  41  111.,  271 ;  23  Cal.,  323 ;  23  Am.  Rep.,  535,  536  (11 
R.  I.,  609). 


*TOMPKINS  v.  ELLIOT.     [*490 

Covenants  —  When     Considered    Independent — 
When   Dependent. 

Where  there  are  mutual  covenants,  and  the  de- 
fendant has  received  the  principal  part  of  the  con- 
sideration for  the  engagements  on  his  part,  the 
covenants  of  the  parties  will  be  construed  to  be  in- 
dependent,and  the  plaintiff  will  be  allowed  to  main- 


NOTE.— Covenants — Dependent  and  independent. 

To  ascertain  whether  covenants  are  dependent  or 
not,  the  intention  of  the  partiesis  tobe  soughtfor  uml 
regarded,  rather  than  the  order  or  time  in  which  the 
acts  are  to  be  done,  or  the  structure  of  the  instrument, 
I  Wm8.  Sun  ml.,  320,  note;  McCrelisn  v.  Churchman, 
4  Rawle  (Pa.),  26;  Hotham  v.  East  India  Co.,  1 
T.  R..  645;  Morton  v.  Lamb,  7  Id.,  130;  Todd  v. 
Summers,  2  Gratt.  (Va.),  167 ;  Dwiggins  v.  Shaw,  6 
Ired.  (N.  C.)  L.,  46 ;  Grant  v.  Johnson,  5  N.  Y.,  247; 
Betts  v.  Perine,  14  Wend.,  219. 

For  general  discussion,  see  Barruso  v.  Madan,  2 
Johns.,  145,  note. 

In  addition  to  the  above  authorities,  see  Johnson 
v.  \Vygant,  11  Wend., 48:  Morris  v.  Sliter,  1  Den., 
r,!t ;  \Villiams  v.  Healey,  Id.,  363;  Clarke  v.  Hughes, 
13  Barb.,  147  ;  Dox  v.  Dey,  3  Wend.,  350  ;  Payne  v. 
Lansing,  2  Wend.,  525:  Gilchrist  v.  Stevenson,  » 
Barb.,  9;  Kelley  v.  Upton,  5  Duer,  336 ;  Draper  v. 
Jones,  11  Barb.,  283 :  Pearsoll  v.  Frazer,  14  Barb.,  564; 
Dutch  Reformed  Church  of  Albany  v.  Bradford,  8 
Cow.,  457;  Thorpe  v.  Thorpe,  12  Mod.,  461 ;  Powell 
v.  Stowers.  47  Miss.,  577 ;  Coursen  v.  Canfield,  21  N. 
J.  Eq.,  92;  Smith  v.  Wilson,  2  Bing.  (N,  C.):  Webster 
v.  Warren,  2  Wash.  (C.  C.),  456 ;  Manning  v.  Brown, 
10  Me.,  49 ;  Robinson  v.  Harbor,  42  Miss..  795 ;  Cook 
v.  Johnson,  3  Mo.,  239 :  McLaughlin  v.  Hutchins,  3 
Ark.,  207  ;  Smith  v.  Christmas,  7  Yerg.  (Tenn.),  565; 
Fannen  v.  Buford,  1  Bay.  (S.  C.),  235. 
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tain  an  action  for  the  breach  of  the  defendant's 
covenants.althougb  he  has  failed  in  part  in  perform- 
ance on  his  side. 

Thus  it  was  held,  where  a  plaintiff  transferred  to 
the  defendant  hia  right  to  put  in  a  crop  on  90  acres 
of  land  cleared  by  him,  although  he  failed  in  finish- 
ing the  clearing  and  fencing  the  land  as  fast  as  the 
defendant  required  it  for  sowing,  as  he  had  en- 
gaged to  do  by  the  articles  of  agreement. 

Eules  for  the  construction  of  covenants,  when 
they  shall  be  considered  dependent  or  independent. 

Citations— 1  Saund.,  320,  n.  4;  2  H.  Bl.,  389:  2  Johns., 
272,  387;  10  Johns.,  203;  7  Johns.,  250;  1  H.  BL,  272. 

TVEMURRER  to  plea.  In  Mar.,  1828,  the 
\J  parties  entered  into  a  written  agreement, 
by  which  the  plaintiff  transferred  to  the  de- 
fendant all  his  right  to  the  first  crop  of  90 
acres  of  land  cleared  by  the  plaintiff  for  Gen. 
Morgan  Lewis,  and  agreed  to  have  the  land 
cleared  and  fenced  as  fast  as  the  defendant 
should  require  to  sow,  and  to  take  all  the 
young  cherries  and  elders  off  the  land;  and  if 
he  failed  to  clear  and  fence  the  land  as  fast  as 
the  defendant  should  require,  he  agreed  to  pay 
the  defendant  all  the  damages  he  should  sus- 
tain. The  defendant,  on  his  part,  agreed  to 
pay  the  plaintiff  $300  on  or  before  Apr.  15, 
1829,  with  interest  from  the  middle  of  Oct., 
1827,  to  be  paid  in  grain  at  the  Delhi  cash 
price.  There  was  a  stipulation  in  the  agree- 
ment that  if  the  defendant  did  not  see  proper 
to  pay  the  grain  Apr.  15,  1829,  the  plaintiff 
would  wait  one  year  longer  upon  receiving 
notes  with  good  security  for  the  money;  and 
that  the  plaintiff  should  hold  1,000  bushels  of 
grain  that  should  grow  on  the  ground,  until 
Apr.  15,  1829.  In  May,  1829,  the  plaintiff 
brought  his  action  of  covenant,  alleging  that 
the  defendant  had  not  paid  the  sum  of  $300, 
or  given  notes  with  security.  The  defendant 
craved  oyer  of  the  agreement,  and  after  setting 
it  forth,  pleaded,  1.  Non  eat  factum;  and  2. 
That  the  plaintiff  did  not  have  the  90  acres  of 
land  cleared  and  fenced  as  fast  as  he  required 
49 7*]  it  to  sow  the  same;  nor  did  he  *take  all 
the  young  cherries  and  elders  off  of  the  90 
acres;  nor  had  he  paid  to  the  defendant  all  the 
damages  which  he  had  sustained  thereby.  To 
the  second  plea  the  plaintiff  demurred. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  S.  Sherwood,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is,  whether  the  performance  of  the  plaint- 
iff's part  of  the  agreement  was  a  condition  pre 
cedent  to  the  payment  by  the  defendant,  or 
whether  the  covenants  are  mutual  and  inde- 
pendent. It  has  been  well  remarked  by  Ser- 
geant Williams,  in  his  note  to  Pordage  v.  Vole, 
1  Saund.,  320,  n.  4,  that  almost  all  the  old  cases, 
and  many  of  the  modern  ones  on  this  subject, 
are  decided  upon  distinctions  so  nice  and  tech- 
nical, that  it  is  very  difficult,  if  not  impracti- 
cable, to  lay  down  any  general  principle  by 
which  to  determine  what  covenants  are  inde- 
pendent and  what  dependent.  The  only  car- 
dinal rule  is,  to  construe  covenants  according 
to  the  meaning  of  the  parties  and  the  good 
sense  of  the  case.  To  ascertain  that  intention, 
some  general  rules  are  deduced  from  adjudged 
cases.  1.  If  a  day  be  appointed  for  the  per- 
formance of  any  act,  and  such  day  is  to  happen 
or  may  happen  before  the  performance  of  the 
act  which  is  the  consideration  for  the  first  men- 
tioned act,  then  the  covenants  are  considered 
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mutual  and  independent,  and  an  action  may  be 
brought  without  averring  performance  of  the 
consideration  ;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition  precedent ; 
and  so  it  is  when  no  time  is  fixed  for  the  per- 
formance of  the  consideration.  2.  But  when 
the  day  appointed  for  the  payment  of  money 
or  performance  of  an  act  is  to  happen  after  the 
thing  which  is  the  consideration  is  to  be  per- 
formed, no  action  can  be  maintained  before 
performance  of  the  condition.  3.  Where  a  cov- 
enant goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may 
be  paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  brought  for  a 
breach  of  the  *covenant  by  the  defend-  [*498 
ant  without  averring  performance  ;  ana  when 
a  person  has  received  part  of  the  consideration 
for  which  he  entered  into  the  agreement,  it 
would  be  unjust  that,  because  he  has  not  had 
the  whole,  he  should,  therefore,  be  permitted 
to  enjoy  that  part  without  either  paying  or  do- 
ing anything  for  it ;  and,  therefore,  the  law 
obliges  him  to  perform  the  agreement  on  his 
part,  and  leaves  him  to  his  remedy  to  recover 
damages  for  not  receiving  the  whole  consider- 
ation. 4.  But  where  the  mutual  covenants  go 
to  the  whole  consideration  on  both  sides,  they 
are  mutual  conditions  and  dependent.  5. 
Where  two  acts  axe  to  be  done  at  the  same  time, 
neither  party  can  maintain  an  action  without 
showing  performance  or  an  offer  to  perform 
his  part. 

The  doctrine  of  mutual  and  independent 
covenants  has  been  applied  in  some  cases  in 
England,  and  in  this  court  .to  cases  where  work 
was  to  be  done  and  money  paid  by  installments 
as  the  work  progressed  ;  and  it  was  held  that 
because  the  defendant  had  agreed  to  pay  part 
of  the  money  before  the  whole  work  was  done, 
that  the  covenants  throughout  were  mutual 
and  independent,  and  the  plaintiff  who  was  to 
do  the  work  might  sue  for  the  money  without 
showing  performance  of  the  work.  Such  was 
the  decision  in  Terry  v.  Duntze,  2  H.  Bl. ,  389, 
and  in  Seers  v.  Fowler,  2  Johns.,  272,  and  Hav- 
ens v.  Bush,  2  Johns.,  387.  But  this  court,  see- 
ing the  injustice  of  such  doctrine,  was  led  to 
review  those  cases  in  Cunningham  v.  Morrell, 
10  Johns.,  203,  when  they  came  to  the  conclu- 
sion that  the  cases  just  mentioned  were  errone- 
ously decided  ;  and  held  that  in  a  case  where 
the  contract  was  to  pay  as  the  work  progressed, 
the  party  prosecuting  for  the  pay  must  show 
that  the  work  was  done,  or  if  he  sought  a  part 
payment,  he  must  show  a  part  performance. 

Those  cases  seem  to  me  not  like  this  case. 
There  the  parties  had  said  that  the  money 
should  be  paid  in  proportion  as  the  work  pro- 
gressed ;  and  when  the  court  said  the  money 
should  be  paid  before  the  work  was  done, 
or  any  part  of  it,  they  were  making  a  new 
contract  for  the  parties,  which  was  not  so  rea- 
sonable as  that  which  they  had  made  for  them- 
selves. In  this  case  the  defendant  covenants 
to  make  payment  by  a  certain  day  ;  the  con- 
sideration for  this  covenant  *consists  [*499 
of,  1.  A  conveyance  by  the  plaintiff  to  the 
defendant  of  a  right  to  the  first  crop  on  90 
acres  of  land  which  had  been  cleared  by  the 
plaintiff;  and  2.  A  covenant  to  finish  the  clear- 
ing and  fencing  the  ground,  and  taking  off 
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certain  bushes  as  fast  as  the  defendant  should 
want  to  sow  ;  and  a  further  covenant  to  pay 
the  damages  if  the  plaintiff  failed  in  perform- 
ing his  agreement.  It  seems,  therefore,  that 
the  defendant  did  not  intend  to  rely  upon  the 
previous  performance  by  the  plaintiff, but  upon 
his  covenant.  A  day  certain  is  also  fixed  for 
the  payment,  but  non  conslat,  that  the  defend- 
ant wished  to  sow  the  ground  before  that  time. 
And  again,  the  principal  part  of  the  consider- 
ation he  had  received — the  right  to  the  first 
•crop — and  it  would  be  unjust  that  the  plaintiff , 
by  failing  to  clear  according  to  contract  one 
acre  of  the  90,  should  lose  the  whole  $300.  For 
these  reasons,  I  am  of  opinion,  that  the  inten- 
tion of  the  parties  was,  and  such  is  the  true 
construction  of  the  contract, that  the  covenants 
are  mutual  and  independent.  Of  course  the 
plea  is  bad,  and  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer,  with  leave  to  defendant  to 
plead  anew  on  payment  of  costs.  See  7  Johns. , 
250;  1  H.  Bl..  272. 

Cited  in— 7  Wend.,  115;  8  Wend.,  619;  1  Hill,  118; 
Clarke,  128 ;  5  N.  Y.,  253 ;  37  N.  Y.,  233 ;  69  N.  Y..  269 ; 
4  Trans.  App.,  200;  5  Barb.,  163;  6  Barb.,  341;  14  Barb.. 
569;  16  Barb.,  92;  19  Barb.,  422;  20  Barb.,  460;  31  Barb., 
398 ;  47  Barb.,  432 :  16  How.  Pr.,  253 ;  9  Bos.,  9 ;  78  111., 
425 ;  57  Ind.,  139 ;  31  Am.  Rep.,  96  (89  111.,  420). 


CLOUGH  «.  I.  &  F.  HOFFMAN. 

Partnership — Dissolution — Covenant  to  Pay  the 
Company  Debts — Pleading. 

Whereon  the  dissolution  of  a  firm,  one  of  the  part- 
ners covenants  to  pay  all  the  company  debts,  in  an 
action  against  him  fora  breach  of  that  covenant  by 
his  partner,  who  has  been  compelled  to  pay  a  debt 
of  the  firm,  it  is  not  necessary  to  aver  notice  to  the 
•defendant  of  the  debt,  nor  of  the  suit,  recovery  and 
payment. 

Citations— 1  Chit.  PL.  320 ;  1  Saund.,  116,  n.  2;  Com. 
Dig.,  tit.  Pleader,  C.,  73,  74,  75 ;  2  Saund.,  62  a.  n.  4. 

TVEMURRER  to  declaration.  The  declara- 
jJ  tion  contains  three  counts.  In  the  first 
count,  it  is  stated  that  the  parties  having  been 
copartners  in  trade,  the  partnership  was  dis- 
solved Jan.  8,  1827,  when  the  defendants  en- 
tered into  a  covenant  to  pay  off  and  fully  dis- 
charge all  the  company  debts  due  from  the  firm, 
and  to  hold  and  save  the  plaintiff  harmless  and 
indemnified  from  the  payment  of  thesame.and 
from  all  costs  and  charges  thence  arising.  The 
5OO*]  plaintiff  then  *avers  a  general  non-per- 
formance on  the  part  of  the  defendants,  by 
means  whereof  he  was  Apr.  17,  1827,  called 
upon  and  obliged  to  pay,  and  actually  did  pay 
one  James  Tucker  $51.19,  the  amount  of  a 
judgment  recovered  by  Tucker,  before  a  jus- 
tice, in  a  suit  against  the  plaintiff  and  the  de- 
fendants for  a  company  debt.  The  second  and 
third  counts  are  substantially  like  the  first, 
averring  payment  by  the  plaintiff  of  the  debt 
to  Tucker,  and  that  it  was  a  company  debt,  but 
containing  no  general  allegation  of  non-per- 
formance. In  the  second  count  it  is  stated  that 
the  books  and  accounts  of  the  firm  were  as- 
signed to  the  defendants,  and  it  is  admitted 
that  in  the  suit  of  Tucker,  the  defendants  were 
not  served  with  process.  To  each  of  the  counts 
the  defendants  demurred. 

Mr.  J.  A.  Spencer,  for  defendants.insisted 
that  the  several  counts  of  the  declaration  were 
defective  in  not  averring  notice  to  the  defend- 
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ants  of  the  debt  to  Tucker,  of  the  suit  and  re- 
covery against  the  plaintiff,  and  of  the  pay- 
ment by  him.     He  cited  2  Wentw.  PI    452- 
479  ;  2  Chit.  PL,  81-87  ;  1  Id.,  320  ;  2  Saund 
62  a,  4;  5  T.  R.,  621. 

Mr.  P.  Gridley,  for  plaintiff, cited  1  Saund., 
116  ;  3  T.  R.,  374 ;  2  Saund..  62,  n.  4;  1  Chit 
PI.,  320  ;  Com.  Dig.,  tit.  Pleader,  C,  75. 

By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  think  that  the  averments,  the  want  of 
which  are  objected  to,  were  not  necessary,  and 
that  the  declaration  is  good  upon  general  de- 
murrer. The  covenant  of  the  defendants 
bound  them  not  only  to  indemnify  the  plaint- 
iff against,  but  also  absolutely  to  pay  all  the 
company  debts.  These  debts  must  be  pre- 
sumed to  be  as  well  known  to  the  defendants 
as  to  the  plaintiff.  It  is  also  to  be  presumed, 
nay  it  is  expressly  averred  in  the  second  count, 
that  all  the  books  of  account,  vouchers,  &c., 
belonging  to  the  firm  were  handed  over  and 
transferred  to  them.  They,  therefore,  had 
more  ample  means  for  ascertaining  the  debts 
due  from  as  well  as  to  the  firm  than  were  in 
the  possession  of  the  plaintiff  ;  and  it  is  a  gen- 
eral rule  in  pleading,  that  where  the  matter 
does  not  lie  more  properly  in  the  knowledge  of 
the  *plaintiff  than  of  the  defendant,  [*5O1 
notice  need  not  be  averred.  1  Chit.  PI.,  320  ; 
1  Saund.,  116,  n.  2.and  cases  cited;  Com.  Dig. 
tit.  Pleader,  C,  73-75;  2  Saund.,  62  a,  n.  4. 
The  case  of  Duffidd  v.  Scott,  3  T.  R.,  374, 
shows  that  the  plaintiff  was  not  bound  to  give 
notice  to  the  defendant  of  the  suit  brought  by 
Tucker  for  the  recovery  of  the  debt  which  the 
plaintiff  subsequently  paid.  Notice  of  the 
payment  of  the  money  by  the  plaintiff  and  the 
consequent  injury  to  him,  though  usually 
averred,  appear  not  to  be  matter  of  substance 
In  a  case  like  this  and,  therefore,  not  reached 
by  this  general  demurrer.  The  covenant  to  pay 
all  the  company  debts  was  at  all  events  broken; 
for  the  demurrer  admits  that  the  debt  paid  by 
the  plaintiff  to  Tucker  was  a  partnership  debt, 
and  no  notice  of  the  existence  or  claim  of  that 
demand  could  be  necessary. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendants  to  plead  on  payment  of  costs. 


REYNOLDS  ».  WARD  ET  AL. 

Pnncipal  and  Surely— Extending  Time  of  Pay- 
ment— Surety  not  Released  by,  if  Without  Con- 
sideration — Promise  to  Pay  Interest  is  not. 

An  agreement,  without  consideration,  by  a  credit- 
or with  the  principal  debtor,  enlarging  the  time  of 
payment  of  a  note  does  not  discharge  the  surety  to 
such  note ;  so  held  on  demurrer  to  a  plea  by  the 
surety,  averring  that  at  the  time  when  the  note  be- 
came due,  the  principal  was  able  and  ready  to  pay, 
and  would  have  paid  the  note  had  the  time  of  pay- 
ment not  been  extended,  and  that  after  the  note 
fell  due.  the  principal  became  insolvent. 

A  promise  to  pay  interest  during  the  time  of  for- 
bearance, forms  no  consideration  for  the  agree- 
ment to  forbear,  when  the  debtor  is  already  bound 
to  pay  interest. 


NOTE.— Principal  and  surety— Discharge  of  *  «•  <  •<  </ 
—Notice  tocreiiilnr  tn  mte-prlnctpal—What,  in  gener- 
>il.  trill  discharge  mrcty.  For  full  discussion,  see 
King  v.  Baldwin,  17  Johns.,  384,  note,  and  other  notes 
there  cited. 
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Citations— 2  Ves.,  540 ;  16  Johns.,  70  ;  2  Cai.  Cos., 
37 :  15  Johns.,  433 ;  1  Holt.,  84 ;  12  Johns.,  426  ;  Chit. 
Bills,  298,  n.;  4  Bins:.,  717. 

"HEMURRER  to  plea.  The  declaration  is  on 
\J  a  promissory  note  made  by  A.  Plumb,  W. 
H.  Ward  and  H.  R.  Bender  to  the  plaintiff  for 
$2,000,  dated  Dec.  18,  1826,  and  payable,  with 
interest,  one  year  after  date.  Ward  and  Ben- 
der are  described  in  the  note  as  sureties.  Ward 
alone  appeared  and  pleaded  the  general  issue 
and,  specially,  that  he  signed  the  note  as  sure- 
ty for  Plumb,  and  that  before  the  note  fell 
due,  to  wit,  Dec.  12,  1827,  it  was  mutually 
5O2*]  agreed  *between  the  plaintiff  and 
Plumb,  without  his  knowledge  or  assent,  that 
the  plaintiff  should  postpone  the  payment  of 
the  note  until  such  time  as  the  plaintiff  should 
commence  the  erection  of  a  certain  building  in 
the  Village  of  Rochester,  and  should  want  the 
money  therefor;  and  that  Plumb  should  pay 
the  principal  and  interest  due  and  to  become 
due  upon  the  note  at  the  expiration  of  the 
time  of  such  postponement  and  forbearance. 
The  defendant  then  averred  that  the  plaintiff 
did  not  commence  the  erection  of  the  said 
building  and  want  the  money  therefor  until  six 
months  after  the  note,  according  to  its  terms, 
became  due;  that  at  the  time  when  the  note  be- 
came due,  Plumb  was  able  and  ready  to  pay, 
and  would  have  paid  the  same,  according  to 
the  tenor  and  effect  thereof,  if  the  plaintiff  by 
the  said  agreement  had  not  extended  the  time 
of  payment;  and  that  since  the  time  when  the 
note  by  the  terms  thereof  became  payable, 
Plumb  has  become  and  is  insolvent  and  utterly 
unable  to  pay.  There  were  three  other  pleas 
substantially  like  this,  to  each  of  which  the 
plaintiff  demurred. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  surety  is  not  discharged  by  the  agreement 
set  forth  in  the  plea.  To  produce  such  an  ef- 
fect, the  agreement  of  the  creditor  with  the 
principal  debtor  postponing  the  time  of  pay- 
ment, must  be  founded  on  such  a  consideration 
as  that  it  may  be  enforced  by  action,  or  that 
the  hands  of  the  creditor  will  be  tied,  so  that 
he  cannot  prosecute  the  principal  when  re- 
quired to  do  so  by  the  surety.  The  agreement 
was  without  consideration,  as  by  the  promise 
to  pay  interest,  the  principal  incurred  no  new 
obligation,  being  already  bound  to  do  so  by  his 
note.  2  Ves.,  Jr.,  539  ;  2  Brown,  C.  C.,  579, 
582;  4  Dessaus.,  604  ;  4  Gall.,  35  ;  2  Cai.  Gas., 
30;  2  Johns.,  659;  16  Id.,  70;  15 Id.,  433;  13 Id., 
174;  12  Id.,  426. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
The  principal  having  been  ready  to  pay,  and  it 
being  admitted  by  the  demurrer  that  he  would 
have  paid,  but  for  the  enlargement  of  the  time 
of  payment,  the  surety  should  be  discharged 
and  the  agreement  be  considered  as  a  new  loan. 
5O3*]  Why  should  the  creditor  *for  his  own 
accommodation  be  allowed  to  continue  the 
responsibility  of  the  surety,  when  he  might 
have  had  his  debt  paid  and  the  surety  been 
exonerated?  A  creditor  cannot  enlarge  the 
time  of  performance  of  a  contract  by  an  agree- 
ment with  the  principal  without  the  assent  of 
the  surety,  and  yet  retain  his  hold  upon  the 
surety.  Mere  delay  in  enforcing  the  contract 
does  not  discharge  the  surety;  but  if  the  delay 
is  in  consequence  of  an  agreement  between  the 
creditor  and  the  debtor,  without  the  assent  of 
WEND.  5.  N.  Y.  R.  10. 


the  surety,  the  latter  is  discharged.  A  promise 
to  pay  interest  is  a  good  consideration  to  sup- 
port an  agreement  for  forbearance.  1  Johns. 
Cas.,  23  ;  3  Johns.,  531  ;  10  Id.,  589  ;  13  Id., 
174;  15 /d.,  434;  17  Id.,  391;  2  Johns.  Ch., 
560;  1  Esp.  Cas.,  35. 

By  the  Court,  Marcy,  J.  It  appears  not 
only  by  the  plea,  but  on  the  face  of  the  note, 
that  the  defendant  was  surety  for  Plumb.  The 
same  rule  is  to  be  applied  to  a  surety  on  a  note 
as  on  a  bond.  The  doctrine  of  the  case  of  Rees 
v.  Berrington,  2  Ves.,  Jr.,  540,  has  been  re- 
peatedly recognized  and  sanctioned  by  this 
court,  and  is  asked  by  the  defendant  to  be  ap- 
plied to  this  case.  Where  one  is  surety  for  the 
debt  of  another,  payable  at  a  given  day,  if  the 
obligee  defeats  the  condition  he  discharges  the 
surety.  Extending  the  period  for  payment  pro- 
duces this  result.  If  the  beneficial  holder  of  a 
note  agrees  on  receiving  a  premium  for  delay 
to  wait  a  stipulated  time  without  suing  the 
maker,  he  thereby  discharges  the  indorser. 
Hubbty  v.  Broion,  16  Johns.,  70.  In  this  case 
the  court  say  they  regard  the  indorser  in  the 
nature  of  a  surety,  and  the  maker  of  the  note 
as  the  principal  debtor.  It  was  said  by  Kent, 
Ch.  J.,  in  giving  his  opinion  in  the  case  of 
Ludlow  v.  Simond,  2  Cai.  Cas. ,  57,  to  be  a  well 
established  principle,  both  at  law  and  in  equity, 
that  a  surety  is  not  to  be  held  beyond  the  pre- 
cise terms  of  his  contract.  The  creditor  has 
no  right  to  increase  his  risk  without  his  con- 
sent, and  cannot,  therefore,  vary  the  original 
contract,  for  that  might  vary  the  risk. 

The  case  of  Fulton  v.  Matthews,  15  Johns., 
433,  has  a  nearer  resemblance  to  the  one  before 
us  than  any  to  be  found  in  our  reports,  and  it 
may  be  useful  to  consider  *it  somewhat  [*5O4 
minutely.  There  was  added  to  Matthews' 
name,  who  had  signed  the  note  with  Wedge, 
the  word  "security."  The  defense  he  made 
was  like  that  contained  in  the  pleas  in  this 
case.  The  note  was  dated  in  Oct.,  1815,  and  was 
payable  Jan.  1  following.  It  was  proved  that 
Wedge,  the  principal  debtor,  before  the  note 
became  due  (the  judge  in  his  opinion  says  it 
was  after  it  became  due),  called  on  the  payee 
and  offered  to  make  a  payment  on  the  note  in 
depreciated  bills  ;  the  payee  refused  to  accept 
the  bills,  but  promised  to  wait  till  the  next 
spring  for  payment.  This,  it  will  be  observed, 
was  a  promise  before  the  note  became  due  to 
the  principal  debtor,  without  the  knowledge  of 
the  surety,  to  extend  the  time  for  payment 
from  January  to  the  next  spring;  there  had 
also  been  a  suit  on  the  note,  which  was  dis- 
continued. Spencer,  J.,  said  that  the  plaintiff 
had  done  no  act  to  preclude  himself  from  su- 
ing Wedge  at  any  time  ;  and  on  the  ground 
that  the  plaintiff  had  never  been  required  to 
prosecute  Wedge,  and  that  he  had  made  no 
contract  with  him  that  disabled  him  from  su- 
ing at  any  time,  the  court  gave  judgment  for 
the  plaintiff. 

The  principle  to  be  extracted  from  the  cases 
is,  that  the  creditor  cannot  vary  the  terms  of 
the  contract  so  as  to  increase  the  risk  of  the 
surety  without  discharging  him;  but  the  terms 
are  not  varied  by  mere  indulgence.  To  dis- 
charge the  surety,  it  would  seem  to  be  neces- 
sary that  there  should  be  some  agreement  by 
which  the  plaintiff's  right  to  prosecute  and  en- 
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force  the  fulfillment  of  the  contract  is  suspend- 
ed. The  important  question,  therefore,  in  this 
case  is,  whether  the  contract  stated  in  the  pleas 
for  extending  the  time  of  payment  tied  up  the 
hands  of  the  plaintiff  so  that  he  could  not  sue 
Plumb  on  the  note  after  it  became  due  and  be- 
fore he  began  to  erect  his  building  mentioned 
in  the  agreement. 

The  case  of  Fulton  v.  Matthews  shows  that 
a  bare  promise  to  delay  made  by  the  creditor 
to  the  debtor  is  not  a  valid  contract  for  forbear- 
ance or  giving  time.  Forbearance,  in  the  legal 
sense  of  the  word,  is  an  engagement  which  ties 
up  the  hands  of  the  creditor;  it  is  an  act  of  the 
creditor,  depriving  himself,  by  something  ob- 
ligatory, of  the  power  to  sue.  1  Holt,  84.  It 
5O5*J  was  said  on  the  argument  *that  there 
was  an  obligatory  act  in  this  case  by  which  the 
plaintiff  was  bound  to  delay  ;  that  there  was  a 
consideration  for  the  promise  to  forbear.  What 
was  that  consideration  ?  The  promise  by 
Plumb  to  pay  interest  on  the  debt  so  long  as 
the  plaintiff  should  delay.  This  was  a  promise 
to  do  precisely  what  he  was  bound  to  do  with- 
out a  promise.  If  the  debtor's  promise  to  pay 
interest  creates  no  additional  obligation,  it  is  no 
consideration  for  a  contract  to  delay.  This 
case  is  not  to  be  distinguished  from  Pabodie  v. 
King,  12  Johns.,  426,  or  Fulton  v.  Matthews,  in 
which  the  promise  to  delay  was  adjudged  to 
be  nudum  pactum. 

The  drawer  of  a  bill  of  exchange  is  as  much 
a  surety  as  the  indorser  of  a  promissory  note. 
His  liability  is  conditional ;  it  only  attaches  on 
the  default  of  the  acceptor  to  pay,  and  due  no- 
tice of  that  default.  Arundle  Sank  v.  Ooble, 
Chit.,  Bills,  298,  n.,  was  an  action  by  the  in- 
dorsee against  the  drawer  of  a  bill.  The  de- 
fense was,  that  when  the  bill  became  due  the 
acceptor  applied  to  the  holder  for  time,  and 
this  was  granted  on  condition  that  interest 
should  be  allowed  to  him.  The  plaintiff  had 
a  verdict,  and  a  motion  for  a  new  trial  was  de- 
neied.  The  court  said  that  as  no  fresh  security 
was  taken  from  the  acceptor,  the  agreement  to 
wait  without  consideration  did  not  discharge 
the  drawer,  because  the  acceptor  might,  not- 
withstanding such  agreement,  be  sued  at  any 
moment,  and  the  understanding  that  interest 
should  be  paid  by  the  acceptor  made  no  differ- 
ence. Ch.  J.  Best,  in  the  case  of  Philpot  v. 
Bryant,  4  Bing.,  717,  vouches  for  the  correct- 
ness of  the  case  of  Arundle  Bank  v.  Ooble,  and 
most  distinctly  reiterates  the  same  principle. 
Philpot,  as  holder  of  a  bill,  brought  his  action 
against  the  drawer,  who  defended  on  the  ground 
that  time  had  been  given  to  the  acceptor's  ex- 
ecutrix without  the  knowledge  or  consent  of 
the  drawer.  The  holder  promised  the  repre- 
sentative of  the  acceptor  to  delay  a  reasonable 
time,  provided  the  interest  was  paid  ;  and  pur- 
suant to  this  agreement,  the  interest  was  •  paid 
out  of  the  private  income  of  the  acceptor's  ex- 
ecutrix. Still,  it  was  held  in  that  case  that  the 
drawer,  who  was  declared  to  have  the  char- 
acter of  surety,  was  not  discharged  by  the  de- 
5O6*]  lay.  The  giving  *time  for  payment 
must  be  done  by  a  contract  binding  upon  the 
holder  of  the  bill  or  note,  and  a  contract  which 
has  no  other  consideration  to  support  it  than  a 
promise  to  pay  the  accruing  interest  on  the  de- 
mand, without  fresh  security  given,  is  not  one 
of  that  description. 
930 


In  this  case,  the  promise  of  Plumb  to  delay 
was  not  sustained  by  an  adequate  considera- 
tion ;  the  plaintiff's  right  to  sue  was  not  sus- 
pended by  it  for  a  single  moment. 

Judgment  on  demurrer  for  the  plaintiff. 

Cited  in-6  Wend.,  615;  9  Wend.,  124;  10  Wend., 
377 ;  25  N.  Y.,  190  ;  33 N.  Y..33;  45  N.  Y.,  59;  6  Am. 
Rep..  34  ;  39  Barb.,  614 ;  46  Barb.,  197  ;  20  How.  Pr.~ 
75 ;  22  How.  Pr.,  423 ;  10  Abb.  Pr.,  137  ;  12  Abb.  Pr.. 
34  ;  5  How.  U.  S.,  206 ;  3  McLean,  377 ;  34  N.  J.  L.,  57 ; 
10  Allen..  527;  15  Kan.,  594;  39  Am.  Rep.,  154(75Ind., 
328). 


ALLEN  v.  CROFOOT. 

When  Lawful  Entry  is  Trespass  ab  initio. 

Where  a  party  enters  a  house  by  license,  he  will 
not  be  considered  a  trespasser  alt  initio  by  reason  of 
an  unlawful  act  done  after  such  entry;  so  held 
where  a  party  entered  the  house  of  another  in  his 
absence  and  obtained  papers  from  his  wife,  of  which 
he  took  copies  for  the  purpose  of  commencing-  a 
suit  against  her  husband. 

Where  authority  to  enter  is  given  by  law,  and  the 
party  abuses  the  license  thus  obtained,  he  will  be 
considered  a  trespasser  db  initio. 

Citations— 4  Co.,  290 ;  Bac.  Abr.,  tit.  Trespass,  B  ; 
12  Johns.,  408 ;  15  Johns.,  186. 

ERROR  from  the  Cortland  C.  P.  Crofoot 
sued  Allen  in  a  justice's  court,  and  declared 
against  him  in  trespass  for  entering  his  house 
in  his  absence  and  obtaining  copies  of  papers 
for  the  purpose  of  commencing  a  suit  against 
him.  The  defendant  pleaded  the  general  issue 
and  license  to  enter  the  house.  The  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  the 
plaintiff  for  $50,  for  which  sum  and  the  costs 
of  suit,  as  stated  in  the  return,  the  justice  gave 
judgment.  The  defendant  appealed  to  the 
Cortland  C.  P.,  and  on  the  trial  in  that  court 
the  following  facts  appeared:  there  had  been 
an  arbitration  between  one  Parsons  and  Cro- 
foot, and  an  award  had  been  made  in  favor  of 
Parsons.  Allen  was  the  attorney  of  Parsons, 
and  on  receiving  from  Crofoot  the  sum  of 
money  awarded,  delivered  up  to  him  his  bond 
and  the  award.  At  the  time  of  payment,  some- 
thing was  said  about  further  claims  that  Par- 
sons had  against  Crofoot,  which  the  latter  said 
he  would  not  pay.  After  this,  it  seems  that 
Allen  thought  he  had  done  wrong  in  delivering 
*up  the  bond  and  award,  and  went  to  [*5O7 
the  house  of  Crofoot,  in  his  absence,  to  take 
copies  of  the  bond  and  award,  under  the  pre- 


NOTE.— Trespasser  ab  initio. 

If  one  enters  another's  premises  by  authority  of  law 
and  commits  an  unjustifiable  act,  he  ivitt  be  deemed  a 
trespasser  ab  initio:  but  if  the  entrybe  byauthorit;/  of 
the  owner,  the  wrong-doer  can  only  be  punished  for 
the  abuse.  Six  Carpenter's  Case,  4  Co..  290 ;  8  Id.,. 
146 ;  Reed  v.  Harrison,  2  W.  Bl.,  1218 ;  Aikenhead  v. 
Blades,  5  Taunt,  197  ;  State  v.  Moore,  12  N.  H.,  42 ; 
Pallard  •  v.  Nooks,  2  Ark.,  45 ;  Adams  v.  Rivers,  11 
Barb.,  390 :  Malcom  v.  Spoor,  12  Met.  72 ;  Faulkner 
v.  Aldereon,  Gilm.  (Va.),  221. 

And  see,  generally,  Abbott  v.  Wood,  13  Me.,  115; 
Gushing  v.  Adams,  18  Pick.  110;  Hunnewell  v.  Ho- 
bart,  42  Me..  565;  Edelman  v.  Yeokel,  27  Pa.  St., 
28 ;  Davenport  v.  Lamson,  21  Pick.  72 ;  Wendell  v. 
Johnson,  8  N.  H.,  220 ;  People  v.  Fields,  1  Lans.,  222 ; 
5  Lans.,  284 ;  Bachelder  v.  Wakefleld,  8  Cush.,  243 ; 
Dodge  v.  McClintock,  47  N.  H.,  383;  Stone  v.  Knapp, 
29  Vt.,  501;  Robson  v.  Jones,  2  Bailey  (S.  C.),  4; 
Kissicker  v.  Monn,  36  Pa.  St.,  313;  Boults  v.  Mit- 
chell. 15  Pa.  St.,  371 ;  Jewell  v.  Mahood.  44  N.  H., 
474;  Lyford  v.  Putnam,  35  N.  H.,  563:  Ferrin  v. 
Symonds,  11  N.  H.,363;  Holt  v.  Johnson,  14  Johns., 
425 ;  Van  Brunt  v.  Schenck,  Anthon's  N.  P.,  157. 
note, 
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tense  that  he  was  subpoenaed  as  a  witness  and 
wanted  to  refresh  his  memory  as  to  the  trans- 
actions, when  in  fact  his  object  was  to  obtain 
copies  for  the  purpose  of  commencing  a  suit 
against  Crof oot  which  subsequently  was  com- 
menced. This  excuse  he  made  to  a  brother-in- 
law  of  the  plaintiff,  to  prevent  him  from  taking 
the  papers  from  him,  the  brother-in-law  hav- 
ing gone  into  the  room  where  he  was  copying 
the  papers,  at  the  request  of  the  plaintiff's  wife, 
who  was  greatly  agitated.  It  was  shown  that 
the  defendant  had  admitted  that  he  would  not 
have  got  the  copies  had  he  not  practiced  a  de- 
ception upon  the  plaintiff's  wife  and  brother- 
in-law,  and  that  he  went  to  the  plaintiff's  house 
in  his  absence,  knowing  that  had  he  been  at 
home  he  could  not  have  obtained  copies  of  the 
papers.  It  further  appeared,  that  when  he  went 
to  the  house  of  the  plaintiff,  the  defendant 
knocked  at  the  door  and  was  bidden  to  come 
in  ;  and  that  he  was  on  terms  of  intimacy  with 
the  plaintiff,  and  in  the  habit  of  resorting  to 
his  house.  The  court  charged  the  jury,  that 
if  they  should  be  of  opinion  that  the  defend- 
ant had  acted  unfairly  or  improperly  in  ob- 
taining copies  of  the  papers,  and  had  gone  to 
the  plaintiff's  house  with  the  intention  of  fraud- 
ulently obtaining  such  copies,  though  he  had 
leave  to  enter  the  house,  they  should  find  for 
the  plaintiff  ;  but  if  he  acted  correctly  and 
openly,  and  had  leave,to  enter  the  house,  they 
should  find  for  the  defendant.  The  defendant 
excepted  to  this  charge,  and  the  jury  found  a 
verdict  for  the  plaintiff,  with  $75  damages. 
The  defendant  sued  out  a  writ  of  error,  and 
with  the  record  was  brought  up  the  appeal 
bond  entered  into  by  the  defendant  on  remov- 
ing the  cause  into  the  C.  P.  It  is  in  the  penal 
sum  of  $100,  conditioned  that  the  defendant 
shall  prosecute  his  appeal  with  diligence  to  a 
decision  in  the  C.  P.,  and  pay  the  said  judg- 
ment together  with  the  interest  thereon  and  the 
costs  of  the  appeal,  if  judgment  shall  be  award- 
ed against  him  by  the  C.  P. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
The  C.  P.  had  no  jurisdiction,  the  penalty  of 
5O8*]  the  appeal  bond  not  being  *in  double 
the  amount  of  the  judgment,  and  the  condition 
of  the  bond  not  being  in  the  form  prescribed  by 
statute.  9  Cow.,  227. 

The  charge  to  the  jury  was  erroneous  ;  the 
defendant  below  having  entered  with  license, 
trespass  would  not  lie  against  him.  13  Johns., 
414  ;  20  Id.,  427  ;  6  Bac.  Abr.,  561,  tit.  Tres- 
pass, A. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
defendant  in  error.  As  to  the  jurisdiction  of 
the  court,  it  does  not  appear  that  judgment  was 
given  for  any  other  sum  than  $50  ;  of  course 
the  penalty  of  the  bond  was  right.  The  objec- 
tion, however,  cannot  be  sustained,  as  the  ap- 
peal bond  is  not  regularly  here  ;  no  certiorari 
has  been  issued  to  bring  it  up,  and  the  writ  of 
error  brings  up  the  record  only;  although  here, 
it  will  not  be  noticed  by  the  court.  1  Archb. 
Pr.,  228,  250  ;  2  Bac.  Abr.,  tit.  Error,  D,  2 ;  2 
Dunl.  Pr.,  1146.  Besides,  if  the  judgment  is 
void  for  want  of  jurisdiction,  error  does  not  lie. 
9  Cow.,  227,  64  ;  19  Johns.,  39  ;  4  Ball.,  12. 

The  action  was  sustainable  ;  the  defendant 
went  to  the  house  of  the  plaintiff  for  an  un- 
lawful purpose,  and  the  license  to  enter  being 
fraudulently  obtained  is  no  protection.  3 
WEND.  5. 


Wend.,  238.  A  party  who  enters  under  a  void 
license  is  a  trespasser.  9  Johns. .  362.  The  court 
say,  in  20  Johns.,  427,  that  the  mere  intention 
of  doing  a  subsequent  illegal  act  is  not  suffi- 
cient to  render  the  first  act  unlawful;  but  here 
it  will  be  observed  that  the  intention  was  car- 
ried into  effect  by  the  unlawful  act  itself. 
Where  a  person  entered  the  house  of  another 
and  remained  there  against  the  will  of  the  own- 
er, although  requested  to  depart,  he  was  held 
to  be  a  trespasser  ab  initio.  12  Johns.,  408. 

By  the  Court,  Savage,  Oh.  J.  The  plaint- 
iff in  error  seeks  to  reverse  the  judgment  in 
the  C.  P.  on  two  grounds. 

1.  It  is  said  the  C.  P.  had  no  jurisdiction 
because  the  penalty  of  the  appeal  bond  was  not 
in  double  the  amount  of  the  judgment.     The 
judgment  was  entered  according  to  the  jus- 
tice's return  for  $50  damages  and  the  costs  of 
suit.     As  no  sum  is  mentioned  for  costs,  and 
the  only  sum  mentioned  is  the  $50,  this  court 
cannot  say  that  the  judgment  was  entered  for 
*a  greater  sum.     The  penalty,  there-  [*5O9 
fore,  is  correct.     The  bond  was  incorrect  in 
not  containing  the  latter  condition  mentioned 
in  the  statute ;  but  the  plaintiff  below  had  no 
reason  to  complain  on  that  account,  as  the 
bond  is  more  favorable  to  him  in  its  present 
form  than  if  that  condition  was  contained  in 
it.     There  is  now  an  absolute  undertaking  to 
pay,  whereas   by  the  condition  omitted   the 
surety  would  be  obligated  to  pay  the  debt  be- 
fore the  justice,  with  interest  and  costs,  or  sur- 
render the  body  of  the  defendant. 

2.  It  is  also  urged  by  the  plaintiff  in  error 
that  the  court  below  erred  in  charging  the  jury 
that  the  action  was  sustainable,  if  they  should 
find  that  the  defendant  entered  the  plaintiff's 
house  fraudulently,  to  obtain  improperly  copies 
of  papers  in  the  absence  of  the  plaintiff.     It 
was  decided  in  The  Six' Carpenters'  case,  4  Co., 
290,  that  where  an  authority  to  enter  upon  the 
premises  of  another  is  given  by  law,  and  it  is 
subsequently  abused,  the  party  becomes  a  tres- 
passer ab  initio ;  but  where  such  authority  or 
license  is  given  by  the  party,  and  it  is  subse- 
quently abused,  the  party  guilty  of  the  abuse 
may  be  punished,  but  he  is  not  a  trespasser ; 
and  the  reason  of  the  difference  is  said  to  be 
that  in  case  of  a  license  by  law  the  subsequent 
tortious  act  shows  quo  animo  he  entered  ;  and 
having  entered  with  an  intent  to  abuse  the  au- 
thority given  by  law,  the  entry  is  unlawful ; 
but  where  the  authority  or  license  is  given  by 
the  party,  he  cannot  punish  for  that  which 
was  done  by  his  own  authority.    Whether  this 
is  not  a  distinction  without  a  difference  of  prin- 
ciple, it  is  not  necessary  to  inquire.     A  better 
reason  is  given  for  it  in  Bac.  Abr.,  tit.  Tres- 
pass, B.     Where  the  law  has  given  an  author- 
ity, it  is  reasonable  that  it  should  make  void 
everything  done  by  the  abuse  of  that  authority, 
and  leave  the  abuser  as  if  he  had  done  every- 
thing without  authority.     But  where  a  man 
who  was  under  no  necessity  to  give  an  author- 
ity does  so,  and  the  person  receiving  the  au- 
thority abuses  it,  there  is  no  reason  why  the 
law  should  interpose  to  make  void  everything 
done  by  such  abuse,  because  it  was  the  man's 
folly  to  trust  another  with  an  authority  who 
was  not  fit  to  be  trusted  therewith.     It  is  con- 
tended that  the  license,   being  obtained  by 
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fraud,  was  void.  The  defendant  knocked  at 
51O*]  the  door,  and*was  told  to  walk  in;  he 
was  found  copying  certain  papers ;  but  how 
he  obtained  them,  on  what  representation,  or 
from  whom,  the  evidence  does  not  disclose. 
One  witness  does  indeed  testify  that  he  said  he 
would  not  have  got  the  copies,  if  he  had  not 
practiced  a  deception  on  the  wife  and  brother- 
in-law  of  the  plaintiff.  If  this  declaration 
should  be  considered  evidence  of  his  having 
made  improper  representations  to  obtain  the 
papers,  then  the  question  arises:  does  he  there- 
by become  a  trespasser  ab  initio  ? 

It  has  been  decided  that  to  enter  a  dwelling- 
house  without  license  is  in  law  a  trespass,  12 
Johns.,  408,  and  that  possession  of  property 
obtained  fraudulently  confers  no  title.  Under 
such  circumstances  no  change  of  property  takes 

Elace,  15  Johns.,  186  ;  and  it  is  argued  that,  as 
raud  vitiates  everything  into  which  it  enters, 
a  license  to  enter  the  house  fraudulently  ob- 
tained is  void,  and  as  no  license.  The  prin- 
ciple of  relation  has  never  been  applied  to  such 
a  case,  nor  is  it  necessary  for  the  purposes  of 
justice  to  extend  it  further  than  to  cases  where 
the  person  enters  under  a  license  given  him  by 
law.  In  such  cases,  as  the  party  injured  had 
not  the  power  to  prevent  the  injury,  it  seems 
reasonable  that  he  should  be  restored  to  all  his 
remedies. 

The  judgment  must  be  reversed,  without  costs, 
and  a  venire  de  novo  awarded  by  Coi-tland  C.  P. 

Cited  in— 4  Den.,  321;  5  Barb.,  506;  11  Barb.,  395; 
14  Barb..  11;  73111.,  394. 


JOHNSON 

v, 
THE  STEAMBOAT  SANDUSKY. 

Lien  —  Party  Furnishing   Wood  as  Fuel  for 
Steamboat,  not  Entitled  to  Lien  on  Vessel. 

A  party  who  has  furnished  wood  as  fuel  for  a 
steamboat  is  not  entitled  to  the  remedy  given  by 
the  Act  Authorizing  the  Arrest  of  Ships  or  Vessels 
for  Debts,  &c. 

The  supplies  contemplated  by  the  Act  are  such  as 
enter  into  the  construction  or  equipment  of  the 
vessel  and  become  a  part  of  her,  and  not  such  arti- 
cles as  are  daily  consumed  and  constantly  replaced. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  steamboat  Sandusky  was  attached  under 
the  Acts  Authorizing  the  Arrest  of  Ships  or 
511*]  Vessels  for  Debts,  &c.  The  *plaintiff 
declared  for  work  and  labor  in  and  about  the 
building,  repairing,  fitting,  furnishing  and 
equipping  the  steamboat,  and  finding  and  pro- 
viding her  with  supplies,  materials  and  other 
necessary  things.  To  the  declapation  was  at- 
tached an  account  consisting  of  various  items, 
viz. :  for  wood;  cash  paid  for  carting  of  same; 
for  rent  of  wood  lot ;  for  discount  on  moneys, 
and  for  expenses  incurred  in  transacting  busi- 
ness ;  wages  for  three  months,  and  cash  paid 
to  sheriff.  Issue  being  joined,  the  cause  was 
tried,  and  the  plaintiff  proved  that  he  had  fur- 
nished large  quantities  of  wood  for  the  steam- 
boat ;  that  he  provided  a  barrel  of  flour  for 
her,  and  that  he  paid  the  sheriff  of  Albany  $75 
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to  release  her  from  an  execution  which  had 
been  levied  upon  her.  It  appeared  that  the 
plaintiff  charged  the  boat  no  more  per  cord 
for  the  wood  than  he  paid  in  buying  it,  and 
that  he  was  the  agent  of  the  boat  in  supplying 
her  with  wood.  The  counsel  for  the  owners 
of  the  boat  insisted  that  the  plaintiff,  on  this 
evidence,  was  not  entitled  to  proceed  under 
the  statute  for  the  recovery  of  his  demands, 
and  the  judge  ruled,  and  so  charged  the  jury, 
that  the  Act  under  which  the  suit  was  insti- 
tuted was  intended  for  the  protection  of  such 
mechanics  and  tradesmen  as  might  be  engaged 
in  building,  repairing  and  equipping  ships  or 
vessels,  and  furnished  such  materials  as  might 
be  necessary  for  building,  repairing  or  equip- 
ping such  ships  or  vessels  for  sea — such  as 
timber,  iron,  pitch,  paint,  sails,  cordage  and 
the  like ;  but  that  such  items  as  were  specified 
in  the  account  appended  to  the  declaration 
could  not  be  recovered  in  a  proceeding  under 
the  Act,  nor  was  the  plaintiff  entitled  to  re- 
cover for  advances  as  agent  of  the  boat.  The 
plaintiff  excepted,  and  the  jury  found  a  verdict 
for  the  defendant,  which  was  now  moved  to  be 
set  aside. 

Mr.  J.  King,  for  the  plaintiff.  The  judge 
erred  in  passing  upon  the  sufficiency  of  the 
cause  of  action  ;  it  was  his  duty  to  have  tried 
the  issue ;  he  could  not  have  nonsuited  the 
plaintiff  (2  Wend.,  158),  and  yet  he  charged 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover.  If  the  proof  supported  the  declara- 
tion, the  plaintiff  ought  to  have  had  a  verdict, 
leaving  the  defendant  to  a  motion  in  arrest  of 
judgment,  which,  if  decided  against  the  plaint- 
iff, would  have  saved  him  from  costs. 

*The  language  of  the  Act  under  [*512 
which  the  steamboat  was  attached  is  sufficiently 
broad  and  comprehensive  to  authorize  a  re- 
covery in  this  case.  It  declares  that  the  vessel 
shall  be  liable  for  all  debts  contracted  by  the 
master  or  owner  on  account  of  work  done  or 
supplies  furnished  by  any  mechanic,  trades- 
men or  others,  for,  on  account,  or  towards  the 
furnishing  of  such  vessel.  1  R.  L. ,  130,  and 
the  amendatory  Act,  passed  F«b.  28,  1817. 
These  Acts  have  been  adjudged  to  extend  to 
vessels  navigating  the  Hudson.  1  Wend.,  557. 
Wood  for  steamboats  is  as  necessary  as  sails 
for  ordinary  vessels.  The  counsel  insisted  that 
the  evidence  did  not  establish  the  fact  that  the 
plaintiff  was  the  agent  of  the  owners. 

Mr.  B.  R.  Wood,  for  the  owners.  The 
remedy  created  by  the  statute  was  not  intend- 
ed to  apply  to  a  case  like  this.  The  statute 
gives  a  lien  for  supplies  or  materials  furnished 
towards  the  building,  repairing,  fitting,  fur- 
nishing or  equipping  the  vessel ;  meaning  such 
supplies  or  materials  as  when  used  would  be- 
come a  constituent  part  of  the  vessel.  The 
proof  showed  the  plaintiff  was  the  agent  of  the 
owners,  and  for  services  or  advances  in  that 
character  he  cannot  avail  himself  of  this  rem- 
edy, but  must  resort  to  his  personal  action 

By  tlie  Court,  Sutherland,  J.  The  money 
paid  the  sheriff  to  liberate  the  boat  from  the  ex- 
ecution under  which  he  held  her  cannot  be  re- 
covered in  this  form  of  proceeding.  The  ob- 
ject of  the  Act  was  to  give  a  preference  to  a 
particular  class  of  debts  incurred  in  the  build- 
ing and  equipping  of  vessels,  and  not  to  give 
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a  general  lien  for  all  advances  made  for  the  ben- 
efit of  the  owners  in  respect  to  the  vessel.  It 
would  hardly  be  contended  that  the  butcher 
or  baker  or  grocer,  who  supplied  the  steam- 
boat, would  have  a  lien  under  this  Act.  The 
supplies  contemplated  by  the  Act,  it  appears 
to  me,  must  be  such  as  enter  into  the  construc- 
tion or  equipment  of  a  vessel  and  become  part 
of  her,  and  not  such  articles  as  are  daily  con- 
sumed and  constantly  replaced.  They  must 
be  such  as  go  towards  the  building,  repairing, 
fitting,  furnishing  or  equipping  a  vessel ;  and 
although  fuel  is  as  necessary  to  propel  a  steam- 
boat as  sails  are  to  an  ordinary  vessel,  still  there 
513*]  *is  a  manifest  distinction  in  the  nature 
of  the  two  articles,  which  seems  to  me  to  bring 
the  one  within  the  operation  of  this  Act  and  to 
exclude  the  other. 

Again  ;  it  appears  that  the  plaintiff  was  not 
engaged  in  the  business  of  buying  and  selling 
wood.  He  purchased  only  for  this  boat,  or  this 
and  her  associate  ;  and  I  think  the  evidence 
leaves  no  doubt  that  he  acted,  in  this  respect 
as  well  as  in  others,  as  an  agent  for  the  boat  or 
her  proprietors,  to  furnish  her  with  her  ordi- 
nary supplies.  He  furnished  the  wood  at  the 
same  price  he  gave,  showing,  conclusively, that 
he  bought  for  the  boat,  and  not  for  himself, 
and  that  he  acted  as  an  agent  for  the  concern  ; 
and  although  in  that  capacity  he  probably  ad- 
vanced his  own  funds  or  pledged  his  individ- 
ual credit  for  the  articles  which  he  furnished, 
he  is  not  entitled  to  the  prompt  and  peculiar 
remedy  given  by  the  Act  in  question. 

New  trial  denied, 

Cited  in— 20  Wend.,  177. 


SCHERMERHORN  ET  AL.,  Executors,  etc., 

v. 
SCHERMERHORN  ETAL. 

Action  by  Executor — Statute    of  Limitations — 
Practice — Motion  Non  Obstante  Veredicto. 

The  Statute  of  Limitations  is  no  bar  to  a  recovery 
in  an  action  of  assumpsit  by  an  executor,  although 
more  than  six  years  have  elapsed  after  the  cause  of 
action  accrued  before  suit  brought,  if  it  be  shown 
that  a  suit  for  the  same  cause  of  action  was  prose- 
cuted by  the  testator  within  six  years  after  the  ac- 
cruing of  the  same,  and  that  such  suit  abated  by  the 
death  of  the  testator. 

A  motion  non  obstante  veredicto  is  an  enumerated 
motion. 

A  defendant  cannot  apply  for  judgment  non  ob- 
stante veredicto ;  all  he  can  ask,  where  such  a  mo- 
tion would  be  proper  on  the  part  of  the  plaintiff,  is, 
that  the  judgment  be  arrested. 

Citations— Tidd  Pr.,  840 :  4  Wend.,  468  ;  3  Cai.,  197. 

THE  action  in  this  case  was  assumpsit.  The 
defendant  pleaded  actio  non  accredit  infra, 
&c.  The  plaintiffs  replied  that  a  suit  had  been 
commenced  by  their  testatrix  for  the  same 
cause  of  action  within  six  years  after  the  accru- 
ing of  the  same,  which  abated  by  her  death,  and 
that  within  one  year  after  the  death  of  the  testa- 
trix this  suit  was  commenced  by  the  plaintiff,  to 
which  the  defendants  rejoined,  denying  the 
suit  by  the  testatrix.  The  plaintiffs  had  a  ver- 
514*1  diet,  and  *the  defendants  now  moved 
for  judgment  non  obstante  veredicto. 

Mr.  A.  Vanderpoel,  for  defendants. 

Mr.  J.  Koon,  for  the  plaintiffs. 

By  the  Court,  Marcy ,  J.  This  is  a  motion 
on  the  part  of  the  defendants  for  judgment 
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non  obstante  veredicto.  Doubts  have  been  ex- 
pressed as  to  the  class  of  motions  to  which  it 
belongs.  Motions  for  judgment  non  obstante 
have  been  heard  as  non- enumerated,  but  I  am 
satisfied  that  they  belong  to  the  class  of  enu- 
merated motions.  A  motion  in  arrest  is  an  enu- 
merated motion,  and  a  motion  for  judgment 
notwithstanding  the  verdict,  appears  to  me  to 
be  of  the  same  character;  indeed  it  includes  an 
arrest  of  the  judgment.  If  the  verdict  is  for 
the  defendant.the  judgment  to  which  he  would 
seem  to  be  entitled  is  arrested  ;  the  court  for- 
bear to  give  it  to  him ;  they  arrest  the  judgment 
which,  according  to  the  ordinary  course  of  pro- 
ceeding, follows  the  verdict.  They  do  more  ; 
they  render  it  for  the  plaintiff.  A  motion  in 
arrest  of  judgment  was  made  on  the  record  ; 
so  is  the  motion  for  judgment,  notwithstand- 
ing the  verdict.  It  must  be  moved  for  within 
the  time  prescribed  for  making  the  motion  in 
arrest.  Books  of  practice  treat  the  two  motions 
as  of  the  same  character.  Tidd  says:  "The 
motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  &c. ,  may  be  made  at  any 
time  before  judgment  is  given."  Tidd,  Pr., 
840.  Though  the  objection  to  hearing  this  mo- 
tion at  a  non-enumerated  term  was  suggested 
by  the  court,  the  argument  was  permitted  to 
proceed,  inasmuch  as  the  practice  as  to  the 
hearing  of  such  motions  was  not  considered 
as  settled. 

It  will  be  observed  that  this  motion  is  made 
by  the  defendants.  This  court  intimated,  in 
Smith  v.  Smith,  4  Wend. ,  468,  that  an  applica- 
tion for  judgment,  notwithstanding  the  ver- 
dict, could  not  be  made  by  the  defendants.  No 
case  has  been  found  in  which  such  a  motion 
has  been  made  on  his  part,  and  the  language 
of  all  the  cases  seems  to  imply  that  it  is  a  mo- 
tion to  be  made  only  by  the  plaintiff.  It  does 
not  appear  that  more  has  been  done  for  the  de- 
fendant than  to  arrest  the  judgment  when  the 
verdict  is  for  the  plaintiff.  I  shall,  therefore, 
*consider  the  present  application  in  the  [*5 15 
light  of  a  motion  in  arrest  of  judgment. 

The  Statute  of  Limitations,  until  it  was  mod- 
ified since  this  suit  was  commenced,  did  not, 
by  express  language,  save  the  rights  of  the 
plaintiff,  where  the  suit  abated  by  his  death 
and  his  representatives  attempted  to  revive  it 
after  the  lapse  of  more  than  six  years  from  the 
time  the  cause  of  action  accrued,  and  'within 
one  year  from  the  abatement  of  the  first  suit ; 
but  such  a  case  has  been  considered  within  the 
equity  of  the  exceptions  to  that  Act.  The  al- 
lowance of  an  exception  to  the  statute  in  such 
a  case  has  been  considered  judicial  legislation, 
and  we  are  asked  in  this  case  to  overturn  a  se- 
ries of  decisions  which  have  been  recognized 
as  sound  law  for  nearly  a  century  and  a  half. 
The  rule  of  construction  which  prevailed  in 
England  from  a  period  immediately  subse- 
quent to  that  in  which  the  Statute  of  Limita- 
tions was  passed,  and  continued  down  to  the 
present  time,  was  recognized  as  established  law 
as  early  as  1805  by  the  judges  of  this  court. 
They  held  that  if  a  suit  is  commenced  before 
the  statute  attaches,  and  it  abates  by  the  death 
of  the  plaintiff,  his  representatives  can  main- 
tain an  action  for  the  same  cause,  if  it  be  com- 
menced within  one  year  of  the  death  of  the  for- 
mer plaintiff,  although  the  time  of  the  com- 
mencement of  the  last  action  be  more  than  six 
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years  after  the  cause  of  action  accrued.  Jack- 
son v.  Horton,  3  Cai.,  197.  The  Chief  Justice 
said  in  that  case  that  "  it  had  been  repeatedly 
held,  that  where  the  creditor  brought  his  ac 
tion  before  the  expiration  of  six  years  and  died 
pending  the  suit,  but  after  the  six  years  had  ex- 
pired, the  executor  had  one  year  at  least  after 
the  death  of  the  testator  to  renew  the  suit." 
If  this  is  law,  it  places  the  question  raised  in 
this  case  beyond  controversy.  However  much 
we  may  doubt  the  correctness  of  the  construc- 
ion  which  has  been  given  to  a  statute,  if  that 
construction  has  been  acted  on  as  a  settled  rule 
of  law  for  one  hundred  and  forty  years,  and 
has  been  confirmed  by  repeated  decisions,  it  is 
too  late  to  repudiate  it.  We  must  adopt  in  such 
a  case  the  maxim,  Stare  decisis,  el  non  quieta 
movere. 

Motion  in  arrest  of  the  judgment  denied. 

Cited  in— 7  Wend.,  453 :  2  Hill.,  88 ;  14  Abb.  Pr.,  52. 


516*]    *ELMENDORF  0.  HARRIS. 

Arbitration  and  Award — Suit  on  Arbitration 
Bond — Defense — Parol  Appointment  of  Um- 
pire, Oood. 

In  a  suit  at  law  on  an  arbitration  bond  for  not 
performing  an  award,  it  is  no  defense  that  the  par- 
ty sought  to  be  charged  had  not  notice  of  the  hear- 
ing, and  did  not  attend. 

A  parol  appointment  by  arbitrators  of  an  umpire 
is  good,  unless  the  submission  require  it  to  be  made 
in  writing. 

The  case  of  Peters  v.  Newkirk,  6  Cow.,  103,  re- 
viewed in  opinion  of  Chief  Justice  and  note. 

Citations— Cald.  Arbit.,  42 ;  4  Camp.,  17 ;  4  Taunt., 
704 ;  2  Wils.,  148 :  8  East,  344 ;  3  Johns.,  367 ;  9  Johns., 
212:  17  Johns.,  410;  6  Ves.,  72;  7  T.  R.,  73;  Kidd, 
346 ;  6  Cow.,  103. 

T? RROR  from  the  N.'Y.  C.  P.  Elmendorf 
JCj  was  the  surety  of  one  Taylor  to  an  arbi- 
tration bond  entered  into  by  him  with  Harris, 
to  abide  the  award  of  two  arbitrators  to  be 
made  by  a  certain  day,  and  if  they  could  not 
agree  and  determine  and  make  their  award, 
then  to  abide  the  award  of  an  umpire,  to  be 
chosen  by  the  arbitrators.  Previous  to  the 
time  limited  for  the  making  of  the  award  by 
the  arbitrators,  they  appointed  by  parol  an 
umpire.  Subsequently  one  of  the  arbitrators 
wholly  refused  to  act,  and  the  umpire  pro- 
ceeded to  the  examination  of  the  plaintiff's 
books,  heard  the  testimony  of  one  witness,  and 
made  an  award  in  favor  of  the  plaintiff  for 
$519.83;  notice  of  the  hearing  before  the  um- 
pire was  not  given  to  the  defendant  or  his  prin- 
cipal, nor  did  they  attend.  Harris  sued  El- 
mendorf on  the  arbitration  bond,  and  the  above 
facts  appeared  in  the  C.  P.  The  defendant 
objected  to  a  recovery,  insisting  that  an  ap- 
pointment of  an  umpire  by  parol  was  not  good; 
that  it  should  have  been  in  writing,  and  un- 
der seal ;  and  that  the  hearing  before  the  um- 
pire being  ex  parte  without  notice  to  the  de- 
fendant or  his  principal,  the  award  was  void, 
and  the  plea  of  no  award  was  sustained.  The 
judge  overruled  the  objections,  and  the  plaint- 
iff recovered.  The  defendant  tendered  a  bill 
of  exceptions. 

Mr.  H.  W.  Warner,  for  plaintiff  in  error. 
An  umpire  cannot  be  appointed  by  parol  when 
the  submission  is  by  bond  under  seal.  The 
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parties  having  submitted  the  matters  in  con- 
troversy by  writing  under  seal,  the  evidence  of 
the  act  of  the  arbitrators  ought  to  be  equally 
deliberate  and  certain.  There  *should  [*5 1 7 
not  be  left  room  for  doubt  or  contradiction. 
An  attorney  to  execute  a  deed  cannot  be  ap- 
pointed by  parol,  Paley,  Ag.,  133;  and  Cald- 
well,  Arbitration,  42,  says,  it  seems  there  should 
be  a  formal  written  appointment  of  the  um- 
pire ;  the  most  usual  way  is  by  an  indorsement 
made  by  the  arbitrators  upon  the  instrument 
of  submission. 

The  umpire's  decision  in  this  case  is  not  an 
award,  it  being  made  without  notice  to  the  de- 
fendant or  his  principal  of  the  hearing,  and 
neither  of  them  attending.  It  is  a  nullity,  as 
much  so  as  an  award  made  after  the  day,  or 
by  a  person  not  authorized.  A  judgment  of  a 
sister  State  is  pnrna  facie  evidence,  but  if  the 
fact  appears  that  it  was  rendered  without  no- 
tice to  the  party  sought  to  be  affected  by  it,  it 
is  void.  5  Johns.,  37  ;  8  Id. ,  173 ;  13  Id.,  192; 
15  Id.,  121.  In  the  marginal  note  to  the  case 
of  Peters  v.  Newkirk,  6  Cow.,  103,  it  is  said  : 
"An  award  made  without  giving  notice  to  the 
parties,  so  that  they  can  be  heard  before  the 
arbitrator,  is  a  nullity."  Mr.  Justice  Wood- 
worth,  in  delivering  the  opinion  of  the  court, 
says  :  "Both  parties  should  have  had  notice, 
so  that  an  opportunity  might  be  afforded  to 
submit  their  remarks  to  the  appraiser,  and  ad- 
duce proof  if  deemed  necessary.  The  plainest 
dictates  of  natural  justice  require  that  no  man 
shall  be  condemned  unheard.  The  right  to  no- 
tice was  implied  in  the  agreement  to  submit." 
This  decision  was  followed  by  that  of  Gould 
v.  Gould,  not  reported,  in  which  the  judge  at 
the  circuit  charged  the  jury  that  if  an  award 
of  arbitrators  had  been  obtained  by  misrepre- 
sentation it  was  void,  and  the  jury  found  ac- 
cordingly, and  this  court  refused  to  grant  a  new 
trial,  confirming  the  decision  in  Peters  v.  New- 
kirk. In  this  case  the  submission  was  agreed 
to  be  made  a  rule  of  court ;  had  the  plaintiff 
under  that  agreement  sought  to  have  enforced 
the  award,  the  defendant  might  have  avoided 
it,  on  the  ground  of  its  being  procured  by  cor- 
ruption or  undue  means,  1  R.  L.,  126  ;  but 
having  instead  thereof  brought  his  action  on 
the  award,  the  defendant  ought  not  to  be  de- 
prived of  his  defense. 

Mr.  J.  H.  Hatch,  for  defendant  in  error. 
The  appointment  of  the  umpire  by  parol  was 
good  ;  the  submission  prescribing  *no  [*518 
form  in  which  it  should  be  made,  the  arbitrat- 
ors might  make  it  as  in  their  discretion  they 
thought  fit.  Unless  they  exceeded  their  author- 
ity, their  act  will  be  ratified.  What  is  said  by 
Caldwell  in  his  treatise  is  only  advisory  ;  it  is 
no  authority,  being  unsupported  by  any  ad- 
judged case. 

The  C.  P.  decided  that  the  defense  was  un 
available  at  law,  and  so  are  the  decisions  here 
as  well  as  in  England.  1  Johns.  C.,  101  ;  2 
Id.,  339,  551 ;  2  Johns.,  62  ;  3  Id.,  367  ;  10  Id., 
140;  17  Id.,  405;  7  Cow.,  185;  Cald.,  Arb., 
203,  204 ;  8  East,  344.  The  only  case  in  our 
courts  holding  a  different  doctrine  is  that  of 
Peters  v.  Newkirk;  and  what  is  said  on  this 
subject  in  that  c&seisobiter,  being  unnecessary 
to  the  decision  of  the  question  then  before  the 
court;  besides,  4  Dall.,  232.  cited  by  the  learned 
judge,  on  examination,  will  be  found  not  to 

WEND.  5. 


1830 


ELMENDORP  v.  HARRIS. 


518 


support  the  position  he  assumes.  As  to  the 
•case  of  Gould  v.  Gould,  not  being  reported,  it 
is  unknown  upon  what  principles  and  under 
what  circumstances  the  decision  was  made. 

By  the  Court,  Savage,  Ch.  J.  Although 
the  submission  was  under  seal,  no  direction 
was  given  to  the  arbitrators  as  to  the  manner 
of  appointing  the  umpire  ;  and  no  adjudged 
-case  has  been  shown  requiring  the  appoint- 
ment to  be  under  seal  or  even  in  writing.  Cald., 
Arb.,  42,  says  :  "  It  seems  there  should  be  a 
formal  written  appointment  of  the  umpire  ;  the 
most  usual  way  is  by  an  indorsement  made  by 
the  arbitrators  upon  the  instrument  of  submis- 
sion." He  refers  to  Still  v.  Halford,  4  Camp., 
17,  where  evidence  of  the  umpire  acting  with 
the  arbitrators,  and  the  recitals  in  the  award, 
were  considered  insufficient  to  prove  the  ap- 
pointment— Ld.  Ellenborough  said  there  must 
be  a  formal  act  of  appointment  ;  and  to  the 
•case of  Hutledge  v.  Thornton,  4  Taunt.,  704, 
where  the  court  held  that  an  appointment  of 
umpire  need  not  be  on  stamped  paper.  These 
cases,  at  most,  show  that  an  appointment  in 
writing  is  proper,  but  they  do  not  show  it  nec- 
essary. It  is  not  uncommon  for  the  submis- 
sion itself  to  be  by  parol,  and  there  is  no  legal 
objection  to  a  parol  appointment  of  an  umpire 
unless  the  submission  require  it  to  be  in  writ- 
ing. The  more  important  question,  however, 
o  19*]  is  *  whether  in  a  court  of  law  an  award 
can  be  avoided  by  showing  partial  or  corrupt 
conduct  in  the  arbitrators. 

This  question  has  been  frequently  decided 
•both  in  England  and  in  this  State.  It  arose  in 
Willis  v.  McCarmick,  2  Wils.,  148,  upon  the 
plea  of  nil  debet  to  debt  on  an  award,  where  the 
court  said  there  never  was  an  instance  where  this 
.kind  of  evidence  was  permitted  to  be  given  ;  it 
would  be  to  suffer  evidence  that  affects  third 
persons,  the  arbitrators ;  an  award  is  a  judg- 
ment by  judges  chosen  by  the  parties  them- 
selves ;  a  jury  in  a  special  verdict  cannot  find 
any  matter  of  fact  dehors  the  award  ;  by  parity 
of 'reason,  nothing  dehors  the  award  can  be 
given  to  them  in  evidence.  In  Braddick  v. 
Thompson,  8  East,  344,  the  court  refused  to 
hear  an  argument  on  the  question.  In  Barlow 
v.  Todd,  3  Johns.,  367,  Spencer,  J.,in  deliver- 
ing the  opinion  of  the  court,  cites  2  Wils.,  148, 
and  says  :  "  It  is  now  well  established  that  at 
law  nothing  dehors  the  award  invalidating  it 
•can  be  given  in  evidence  to  the  jury.  The  ar- 
bitrators are  judges  chosen  by  the  parties  them- 
selves, and  their  awards  are  not  examinable  in 
-a  court  of  law,  unless  the  condition  is  made  a 
rule  of  court,  and  then  only  for  corruption  or 
gross  partiality.  Their  award  is  like  a  judg- 
ment. Courts  of  law  cannot  listen  to  sugges- 
tions contradicting  the  award  or  impeaching 
the  conduct  of  the  arbitrators."  In  Cranston 
v.  Kenny' sEx'rs,  9  Johns. ,  212,  the  same  learned 
judge  reiterates  the  same  doctrine,  and  adds : 
"  Under  the  statute,  and  where  the  submission 
is  agreed  to  be  made  a  rule  of  court,  power  is 
given  to  the  courts  of  common  law  jurisdiction 
to  set  aside  any  arbitration  or  umpirage  pro- 
cured by  corruption  or  undue  means ;  and  this 
is  the  limit  of  the  authority  of  those  courts." 
The  question  arose  on  a  motion  to  set  aside  an 
-award  made  upon  a  submission  of  the  parties 
without  any  rule  or  order  of  the  court,  and 
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the  court  refused  to  entertain  it.  In  such  case, 
however,  the  party  is  not  remediless,  but  his 
remedy  is  in  a  court  of  equity.  A  refusal  by 
the  arbitrators  to  hear  proper  testimony,  or 
hearing  testimony  ex  parte,  is  such  misconduct 
as  will  vitiate  an  award  in  a  court  of  equity. 
17  Johns.,  410;  6  Ves.,  72. 

*An  application  to  set  aside  an  award  [*52O 
in  a  court  of  law,  for  corruption  or  partiality, 
is  addressed  to  the  equitable  powers  of  the" 
court  and,  according  to  the  statute,  must  be 
made  before  the  end  of  the  term  next  after  the 
award  made  ;  but  matters  appearing  on  the 
face  of  the  award  may  be  relied  on  to  resist 
an  attachment  for  not  performing  the  award 
at  any  time  when  the  motion  for  the  attach- 
ment is  made.  7  T.  R,  73. 

The  true  doctrine  then  seems  to  be  this  : 
that  where  there  is  an  agreement  to  make  the 
submission  a  rule  of  court,  the  award  may  be 
enforced  either  by  action  or  by  attachment ; 
and  in  either  case  the  defendant  can  resist  for 
matter  appearing  on  the  face  of  the  submis- 
sion and  award,  and  for  such  only.  If  the 
defendant  wishes  to  avoid  the  award  for  mat- 
ter dehors  the  award,  as  for  corruption  or  par- 
tiality, he  must  apply  for  that  purpose  by  mo- 
tion within  the  time  specified  by  statute.  If 
there  is  no  stipulation  to  make  the  submission 
a  rule  of  court,  or  when,  in  fact,  there  is  no  rule 
entered,  the  award  can  be  enforced  by  action 
only  ;  and  in  such  case  the  defendant  may 
avail  himself  of  any  matter  appearing  on  the 
face  of  the  award  and  submission,  but  no  oth- 
er. In  such  case,  if  the  person  dissatisfied 
with  the  award  wishes  to  avoid  it  for  the  im- 
proper conduct  of  the  arbitrators,  or  any  mat- 
ter dehors  the  award,  he  has  no  remedy  in  a 
court  of  law  by  motion,  but  must  apply  to  a 
court  of  equity.  Such  seems  to  be  the  law  as 
settled  on  authority.  Kidd,  346. 

But  it  is  said  there  have  been  some  recent 
cases  in  this  court  in  which  it  was  decided  that 
want  of  notice  to  the  parties  of  the  proceeding 
of  the  arbitrators  was  held  a  good  defense  at 
law  ;  and  the  case  of  Peters  v.  Neickirk,  6  Cow., 
103,  is  refererd  to,  and  also  a  subsequent  case 
of  Gould  v.  Gould.  Peters  v.  Newkirk  was  an 
action  on  the  case  for  making  a  distress  when 
no  rent  was  due.  The  rent  had  been  liqui- 
dated at  $87.75,  and  it  was  agreed  that  a  shear- 
ing machine  should  be  received  in  part  pay- 
ment at  the  appraisal  of  one  Sturges.  He  ap- 
praised the  machine  at  $85,  which  left  $2.75 
of  rent  due  when  the  distress  was  made.  The 
court  decided  that  the  action  brought  by  Peters 
did  not  lie,  there  being  rent  *due.  In  [*521 
the  opinion  delivered  it  was  said,  though  not 
necessary  to  the  decision  of  the  cause,  that  the 
appraisement  was  void  for  want  of  notice  to 
the  person  to  be  charged  with  it.  This  propo- 
sition is  certainly  consonant  to  reason  and 
good  sense,  and  is  well  established  as  a  prin- 
ciple of  equity.  The  only  reasons  why  the 
award  of  arbitrators  cannot  be  impeached  at 
law  for  corruption  or  improper  conduct  in  the 
arbitrators,  are  :  1.  Because  the  award  is  in 
the  nature  of  a  judgment  between  the  parties, 
rendered  by  judges  of  their  own  choosing ; 
and  2.  Because  the  arbitrators,  whose  conduct 
is  impeached,  have  no  opportunity  of  being 
heard  in  their  defense.  I  shall  not  stop  now 
to  inquire  whether  these  reasons  are  sound  or 
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not,  because  I  consider  the  question  too  well 
settled  on  authority,  to  be  changed  by  a  ju- 
dicial decision.  As  to  the  appraisement  re- 
ferred to  in  Peters  v.  Newkirk,  it  could  hardly 
be  dignified  with  the  name  of  an  award.  Even 
if  it  should  be  so  considered,  it  was  not  made 
the  foundation  of  an  action.  It  seems  to  me, 
however,  there  is  an  essential  difference  be- 
tween an  award  upon  matters  in  controversy 
•between  parties  and  a  bare  appraisement  of  a 
chattel.  But  if  there  is  not,  and  the  appraise- 
ment is  to  be  considered  an  award  in  legal  ef- 
fect and  operation,  then  it  must  be  conceded, 
that  point  was  not  decided  in  accordance  with 
the  whole  current  of  authority. 

The  case  of  Oould  v.  Gould  was  this  :  W. 
Gould  and  D.  Banks  had  given  their  bond  to  S. 
Gould  for  $2,290.  On  the  bond  was  indorsed 
an  agreement  that  if  the  obligors  performed 
what  was  required  of  them  by  an  award  be- 
fore them  made,  in  pursuance  of  an  arbitra- 
tion had  between  the  parties,  they  should  be 
liable  to  pay  only  one  half  of  the  condition 
of  the  bond,  viz. :  $1,145  ;  that  it  should  be  re- 
ferred to  C.  Sands  and  M.  Ward  to  decide 
whether  they  had  performed  the  award  ;  and 
that  until  it  should  be  decided  that  they  had 
not  performed  the  award,  they  should  not  be 
liable  to  pay  more  than  one  half  of  the  con- 
dition of  the  bond.  S.  Gould  brought  his  suit 
and  claimed  to  recover  the  whole  of  the  con- 
dition, and  proved  by  C.  Sands  that  he  and 
Ward  decided  that  the  obligors  had  not  per- 
formed the  award,  and  gave  a  certificate  to 
that  effect.  On  his  cross  examination  the  wit- 
522*]  ness  *stated  that  the  decision  was  made 
on  an  ex  parte  hearing  of  S.  Gould,  and  that 
he  and  Ward  being  subsequently  satisfied  that 
they  had  acted  erroneously,  they  annulled  the 
certificate.  It  was  further  proved  by  the  de- 
fendants that  Sands  and  Ward  had  in  fact 
made  their  decision  on  a  mistaken  state  of 
facts.  The  judge  at  the  circuit  charged  the 
jury  that  if  they  should  find  that  false  repre- 
sentations had  been  made  by  S.  Gould  to  the 
arbitrators,  viz.:  Sands  and  Ward,  and  that 
he  had  urged  them  to  make  an  ex  parte  award, 
without  giving  W.  Gould  and  S.  Banks  no- 
tice, so  that  they  might  be  heard,  and  that  in 
consequence  of  such  persuasions  and  false  rep- 
resentations the  arbitrators  had  been  induced 
to  make  the  award  in  question,  that  the  award 
was  founded  in  fraud  and  void.  The  jury 
found  a  verdict  in  conformity  to  this  charge, 
and  on  application  to  this  court  a  new  trial 
was  refused. 

In  reference  to  this  case  it  will  be  observed 
that  the  question  decided  by  the  certificate  was 
not  the  result  of  an  investigation  into  matters 
in  difference,  but  a  bare  decision  that  the  par- 
ties had  not  performed  what  was  required  of 
them  by  a  certain  award,  and  the  referees 
discovering  thnt  they  had  been  imposed  upon, 
annulled  their  certificate.  Taking  these  cir- 
cumstances into  consideration,  we  were  in- 
clined to  the  opinion  that  there  was  no  act 
done  by  these  arbitrators,  if  they  are  so  to  be 
considered,  obligatory  upon  the  parties.  But 
in  reference  to  this  case  also,  it  must  be  ad- 
mitted that  if  the  first  certificate  given  is  to  be 
considered  as  an  award  and  final  determina- 
tion, then  the  decision  allowing  it  to  be  attacked 
was  incorrect. 

ill 


Upon  a  review  of  those  cases,  it  certainly 
does  not  appear  that  this  court  have  intended 
to  make  any  decision  claiming  jurisdiction  on 
suit  brought  to  investigate  the  frauds  or  cor- 
ruption of  arbitrators;  that  is  a  subject  belong- 
ing to  a  court  of  equity.  Such  was  the  decis- 
ion in  this  case  in  the  court  below,  and  the 
judgment  must  be  affirmed  with  single  costs. 

Judgment  affirmed.1 

Reversed— 23  Wend.,  628. 

Cited  in— 7  Wend.,  244;  9  Wend.,  661;  12  Wend., 
583;  23  Wend.,  628;  20  Barb.,  413;  23  Barb.,  196;  a 
Rob.,  858;  4  Rob.,  510;  5  Rob.,  123;  1  Leg..  Obs.,  190; 
28  Ind.,  412;  35  Am.  Rep.,  176  (95  111.,  540). 

1.— The  misapprehension  which  appears  to  have 
existed  in  relation  to  the  decisions  of  the  court  in 
Peters  v.  Newkirk,  6  Cow.,  103,  and  in  Gould  v. 
Gould.referred  to  by  the  Chief  Justice,  in  the  opinion 
delivered  by  him,  most  probably  has  arisen  solely 
from  the  mode  of  expression  adopted  in  the  ab- 
stract of  the  one  case,  and  in  the  charge  of  the  cir- 
cuit judge  in  the  other,  by  apylying  to  a  reference 
of  a  collateral  fact,  terms  which  appropriately  be- 
long only  to  an  arbitration.  In  Peters  v.  Newkirk, 
the  abstract  at  the  head  of  the  case  is  in  these 
words :  "  An  award  made  without  giving  notice  to 
the  parties,  so  that  they  can  be  heard  before  the  ar- 
bitrator, is  a  nullity  ;  "  and  in  Gould  v.  Gould,  the 
circuit  judge  charged  the  jury  that  if  they  should 
find  that  false  representations  had  been  made  to 
the  arbitrators,  and  that  in  consequence  thereof 
they  had  been  induced  to  make  the  award,  such 
award  was  void.  The  language  used  certainly  would 
create  the  impression  that  an  arbitration  was 
spoken  of,  whereas  by  examining  the  transactions  in 
reference  to  which  the  expressions  were  used,  it  is 
manifest  that  neither  of  them  was  an  arbitration. 
An  arbitration  is  a  submission  by  parties  of  mat- 
ters in  controversy  to  the  judgment  of  two  or 
more  individuals,  who  are  substituted  in  the  place 
of  a  judicatory  established  bylaw,  and  who  are  to 
decide  the  controversy  ;  it  is  called  a  domestic  tri- 
bunal, and  the  arbitrators  judges  of  the  parties 
choosing,  and  is  held  in  high  estimation  both  by 
the  Legislature  and  by  the  courts ;  the  Legislature 
having  made  provision  for  carrying  into  effect 
awards  made,  and  courts  of  law  refusing  to  hear 
anything  detuyrs  the  awards  invalidating  them.  A 
reference  of  a  collateral  fact,  or  the  submission  of 
a  particular  question,  forming  only  a  link  in  the 
chain  of  evidence,  is  not  calculated  to  put  an  end 
to  controversy ;  it  barely  substitutes  the  judgment 
of  the  referee  in  the  place  of  evidence,  leaving  the 
controversy  open.  Such  reference  or  submission,, 
although  it  has  several  of  the  characteristics  of  an 
arbitration,  falls  short  of  it  in  its  principal  feature, 
the  ending  of  the  controversy ;  public  policy  does- 
not  require  that  it  should  be  considered  as  an  arbi- 
tration, nor  has  it  been  so  treated  by  the  courts. 


*T.  &  S.  OAKLEY  v.  STANLEY.    [*523 

Grant   of  Water  Privilege — Right  of  Grantee. 

The  right  to  overflow  adjoining  premises  of  a 
grantor  to  the  extent  necessary  to  the  profitable 
employment  of  a  water  privilege  conveyed,  in  the 
manner  in  which  it  existed  and  had  been  used  pre- 
vious to  the  grant,  passes  to  the  grantee  as  neces- 
sarily appurtenant  to  the  premises  conveyed. 

Citations—  1  Johns.  Cas.,  90;  12  Johns.,  201;  13 
Johns.,  316;  16  Johns..  115. 

ERROR  from  the  Orange  C.  P.  Theplaint- 
,  iff s  sued  Stanley  in  a  justice's  court  for 
overflowing  their  lands  by  means  of  a  dam  of 
a  cotton  factory  belonging  to  him.  The  defend- 
ant had  a  verdict  before  the  justice.  The 
plaintiffs  appealed  to  the  Orange  C.  P. ;  on  the 
trial  in  which  court  the  following  facts  ap- 
peared: The  plaintiffs  are  the  owners  of  a  grist- 
mill on  a  stream  in  the  Town  of  Blooming 
Grove,  and  the  defendant  is  the  owner  of  a 
cotton  factory  situate  below  the  grist-mill  of 
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the  plaintiffs  ;  the  dam  of  the  factory  causes 
524*]*the  water  to  flow  back  beyond  the  line 
of  the  premises  belonging  to  the  defendant, 
and  the  milling  establishment  of  the  plaintiffs, 
a  few  rods  above  the  line,  would  be  much 
more  valuable  if  the  factory  dam  were  re- 
moved, by  enabling  them  to  increase  the  diam- 
eter of  their  wheel.  Both  parties  claim  under 
the  same  source  of  title.  In  Feb.,  1813,  one 
John  Caldwell  mortgaged  the  whole  premises 
to  W.  Denning;  in  Dec.,  1813,  Caldwell,  for 
the  consideration  of  $1,250,  by  warranty  deed 
conveyed  the  premises,  now  in  possession  of 
the  defendant,  to  one  Hatch,  under  whom  the 
defendant  holds  ;  in  May,  1815,  Denning  exe- 
cuted a  quitclaim  to  Caldwell  of  the  premises 
conveyed  to  Hatch,  including  the  ground 
whereon  the  factory  dam  stands,  which  was 
erected  in  Oct.,  1813,  of  the  same  height  that 
it  now  is  ;  was  then  and  is  now  used  to  drive 
the  factory,  and  flowed  the  water  up  to  the 
wheel  of  the  grist-mill,  and  beyond  the  mill  in 
the  bed  of  the  stream.  The  main  value  of  the 
defendant's  premises  consists  in  the  water  priv- 
ilege, and  the  darn  cannot  be  lowered  without 
destroying  the  same.  The  mortgage  from  Cald- 
well to  Denning  was  foreclosed  in  chancery, 
and  the  premises  mortgaged  sold  in  1823  for 
the  consideration  of  $9,000  to  the  plaintiffs,  to 
whom  the  same  were  conveyed,  excepting  how- 
ever by  metes  and  bounds,  the  premises  con- 
veyed to  Hatch  and  released  to  Caldwell.  The 
court  charged  the  jury  that  by  intendment  of 
law,  Denning  knew  at  the  time  of  his  release 
to  Caldwell,  that  the  dam  of  the  factory  flowed 
the  water  back  beyond  the  line  of  the  released 
premises,  that  the  plaintiffs  were  estopped 
thereby,  and  that  the  defendant  was  entitled  to 
a  verdict ;  which  was  accordingly  rendered. 
The  plaintiffs  excepted. 

Mr.  S.  J.  Wilkin,  for  plaintiff  in  error. 
Parties  are  concluded  by  the  boundaries  spec- 
ified in  conveyances.  16  Johns.,  110.  The 
deed  to  Hatch  did  not  confer  the  right  to  flow 
lands  not  included  in  the  conveyance  to  him. 
A  right  to  flow  lands  can  be  obtained  only  by 
grant.  2  Meriv.,  354;  Ang.,  Water-courses,  63. 

Mr.  T.  McKissock,  for  defendant  in  er- 
ror. The  deed  to  Hatch  conveyed  not  only  the 
premises  described  in  it,  but  also  the  right  to 
52o**]  flow  the  water  back  as  an  easement 
or  appurtenance.  Where  a  thing  is  granted, 
the  grant  implies  a  right  to  all  the  means  of  en- 
joying it.  The  conveyance  of  the  dam  con- 
ferred the  right  to  flow  the  water  back  as  far 
as  the  dam  would  flow  it.  7  Com.  Dig.,  390, 
tit.  Suspension,  B;  15  Johns.,  447  ;  2  Wend., 
472;  12  Mass.,  157;  Shep.  Touch.,  88;  Co. 
Litt.,  121  a,  121  b  •  Cro.  Jac.,  121  ;  6  Conn., 
281.  The  plaintiffs  are  estopped  by  the  quit- 
claim of  Denning,  and  by  the  reservation  in 
their  deed. 

By  the  Court,  Sutherland  J.  The  quit- 
claim from  Denning  to  Caldwell  inured  to  the 
benefit  of  Hatch  and  his  grantees,  and  gave  to 
the  conveyance  to  Hatch  the  same  legal  effect 
and  operation  as  though  it  had  been  prior  to 
the  mortgage  to  Denning.  Jackson  v.  Butt,  1 
Johns.  Cas.,  90;  Jackson  v.  Murray,  12  Johns., 
201  ;  Jackson  v.  Stevens,  13  Id.,  316  ;  16  Id., 
115.  What,  then,  would  have  been  the  effect  of 
the  conveyance  to  Hatch  as  between  him  and 
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Caldwell  his  grantor,  if  the  residue  of  the 
premises  had  been  retained  by  him  instead  of 
having  been  mortgaged  to  Denning  ?  The  ev- 
idence shows  that  the  principal  value  of  the  de- 
fendant's premises  consists  in  the  water  privi- 
lege, and  that  it  will  be  entirely  destroyed  if 
the  dam  is  lowered.  The  dam,  as  it  now  ex- 
ists, was  erected  in  Oct.,  1813,  prior  to  the  con- 
veyance to  Hatch.  It  was  admitted  that  it 
caused  the  water  to  flow  back  beyond  the  de- 
fendant's line  upon  the  premises  of  the  plaint- 
iffs ;  and  it  appears  that,  although  the  back 
water  thus  produced  does  not  impede  the  oper- 
ation of  the  plaintiffs'  mill,  yet  the  establish- 
ment would  be  much  more  valuable  if  the  de- 
fendant's dam  was  removed,  as  they  would 
then  be  able  to  increase  the  diameter  of  their 
wheel.  Upon  this  state  of  facts,  it  appears  to 
me  there  can  be  no  question  that  Hatch  ac- 
quired an  absolute  right  to  maintain  the  dam 
at  the  height  at  which  it  was  when  he  pur- 
chased from  Caldwell,  and  that  he  or  his 
grantees  are  not  responsible  to  Caldwell  or 
those  who  hold  under  him  for  any  injury  which 
the  adjoining  premises  may  receive  from  an 
overflow  of  water  produced  by  the  dam.  Cald- 
well intended  to  sell  and  Hatch  intended  to 
purchase  a  valuable  water  privilege,  for  which 
a  *large  consideration  was  paid.  The  [*52<> 
right  to  overflow  the  adjoining  premises  of  the 
grantor  to  the  extent  necessary  to  the  profita- 
ble enjoyment  of  the  privilege  purchased,  and 
in  the  manner  in  which  it  existed  and  had  been 
used  previous  to  the  grant,  passed  to  the  grant- 
ee as  necessarily  appurtenant  to  the  premises 
conveyed. 

There  was  no  error,  therefore,  in  the  charge  of 
the  court  below,  and  the  judgment  must  be  af- 
firmed. 

Cited  ln-15  Wend.,  395 ;  H.  &D.,  20 ;  18  N.  T.,  1U; 
62  N.  Y.,  532:  1  Keyes,  409;  1  Abb.  App.  Dec.,  38:  6 
Lans.,  178 ;  10  Hun,  497  ;  10  Barb..  359 ;  32  How.  Pr., 
452  ;  3  Duer,  202 ;  2  Lep.  Obs.,  368 :  45  Pa.  St.,  482 ;  47 
Am.  Dec.,  161  (12  Ab.,  133). 


JACKSON,  ex  dem  ATWOOD, 

v. 
DALEY  ET  AL. 

Parol  Evidence  —  Admissibility  of,  to  Show  Ap- 
propriation of  Lands  to  Public  Use. 

Parol  evidence  in  not  admissible  to  show  an  ap- 
propriation of  lands  to  the  use  of  the  public  in  the 
construction  of  the  canals,  where  such  lands  do  not 
in  fact  form  a  part  of  the  canals,  but  are  only  con- 
nected with  them  by  means  of  a  cut  or  ditch. 

Citation—  Act,  April  16,  1817. 


was  an  action  of  ejectment,  tried  at  the 
J-  Washington  Circuit  in  Nov.,  1828,  before 
the  Hon.  Esek  Cowen.one  of  the  Circuit  Judges. 
The  defendants  occupied  a  basin  connected 
with  the  Champlain  Canal  by  a  ditch  through 
which  saw-logs  were  passeu  from  the  canal, 
situate  on  a  farm  formerly  belonging  to  one 
Simmons,  and  a  portion  of  an  inclined  plane 
extending  from  a  saw-mill  of  the  defendants  to 
the  basin  covered  a  part  of  the  same  farm. 
Simmons  had  mortgaged  the  farm  in  1817,  and 
in  1820  yielded  the  possession  of  it  to  the  hold- 
er of  the  mortgage,  who  in  1822  foreclosed  it; 
and  in  Mar.,  1826,  leased  the  farm  to  the  les- 
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sor  of  the  plaintiff  for  the  term  of  five  years. 
The  defendants  produced  a  deed  to  them  from 
the  lessor  of  the  plaintiff,  bearing  date  in  Aug. 
1834,  conveying  certain  premises  described  as 
a  "  certain  piece  of  land  and  mill-seat  and  priv- 
ileges, with  the  saw-mill  and  appurtenances, 
situate  in  the  town,"  &c.,  apparently  lying 
north  of  the  farm  mortgaged  by  Simmons;  and 
proved  that  the  inclined  plane  was  erected  pre- 
vious to  Aug.  1834.  They  also  offered  to  prove 
that  theChamplain  Canal  was  constructed  after 
the  date  of  Simmons'  mortgage  and  previous 
to  its  foreclosure;  that  the  Canal  Commissioners 
527*]  *caused  the  basin  to  be  surveyed  and 
the  damages  to  be  assessed,  which  were  paid  to 
Simmons  before  he  parted  with  the  possession  of 
the  farm;  and  that  the  basin  was  considered  a 
part  or  portion  of  the  canal.  This  evidence 
was  objected  to  by  the  plaintiff's  counsel,  who 
insisted  that  the  entries  of  the  Canal  Commis- 
sioners of  lands  appropriated  for  the  canal  was 
the  only  proper  evidence,  and  so  ruled  the 
judge.  The  defendants  also  offered  to  prove, 
that  previous  to  the  foreclosure  of  the  mort- 
gage, Simmons  received  payment  to  his  full 
satisfaction  for  the  land  covered  with  water  on 
the  farm  in  question  in  consequence  of  the  ca- 
nal going  through  his  farm.  This  evidence  was 
also  objected  to  and  overruled.  The  defend- 
ants gave  in  evidence  an  award  under  a  sub- 
mission to  arbitration  of  all  matters  and  differ- 
ences existing  between  the  lessor  and  Daley, 
one  of  the  defendants,  made  in  Feb.  1836;  in 
which  submission  no  authority  was  expressly 
given  to  the  arbitrators  to  award  concerning 
lands  or  any  interest  therein.  The  defendants 
further  proved  that  after  the  execution  of  the 
mortgage,  Simmons  gave  Daley  permission  by 
parol  to  erect  the  inclined  plane.  The  jury, 
under  the  charge  of  the  judge,  found  a  verdict 
for  the  plaintiff,  which  was  now  moved  to  be 
set  aside. 

Mr.  C.  L.  Allen,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  tlie  Court,  Marcy,  J.  A  new  trial  is 
asked  for  on  several  grounds,  but  it  appears  to 
me  that  our  attention  should  be  principally  if 
not  wholly  directed  to  the  law  involved  in  the 
the  questions  decided  by  the  judge  on  the  trial. 

The  first  decision  wad,  that  the  parol  evi- 
dence offered  by  the  defendants  to  show  that 
the  basin  was  public  property,  was  inadmissi- 
ble. The  3d  section  of  the  Act  Respecting  the 
Navigable  Communications  Between  the  Great 
Western  and  Northern  Lakes  and  the  Atlantic 
Ocean,  passed  Apr.  16,  1817,  authorized  the 
Canal  Commissioners  to  enter  upon  and  use 
such  lands,  &c.,  as  were  required  for  the  ca- 
nals and  the  works  connected  therewith.  Ap- 
praisers were  to  be  appointed  to  estimate  the 
628*]  damage  to  the  owners  over  *and  above 
the  advantage  of  the  canals  to  them, and  it  was 
their  duty  to  make  entries  of  their  determina- 
tions and  appraisals,  with  an  apt  and  sufficient 
description  of  the  premises  taken  for  the  pur- 
pose of  the  canals,  in  books  to  be  kept  by  the 
Canal  Commissioners,  and  certify  and  sign 
those  entries.  The  object  of  requiring  this  rec- 
ord (for  such  I  consider  it)  was  that  the  owners 
and  the  public  might  know  what  lands  had  be- 
come public  property  by  an  appropriation  to 
the  uses  of  the  canal.  Recourse  must,  there- 
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fore,  be  had  to  it,  to  ascertain  what  lands  have 
in  fact  been  taken.  It  is  urged  on  the  part  of 
the  defendants  that  the  statute  is  directory, 
and  if  the  Appraisers  neglect  their  duty  in  re- 
spect to  making  the  requsite  entry,  yet  the 
title  to  the  land  appropriated  vests  in  the  State 
on  the  damages  being  paid  to  the  owner.  We 
are  not  in  this  case  to  say  what  is  the  effect  of 
such  neglect  of  duty,  because  no  neglect  of 
duty  was  proved.  It  was  not  attempted  to  be 
shown  that  no  record  of  the  appropriation  had 
been  made;  nothing  was  shown  on  the  trial 
from  which  it  could  be  inferred  that  a  record 
of  the  lands  taken  for  the  canal  at  this  partic- 
ular spot  had  not  been  made;  the  judge,  there- 
fore, properly  excluded  the  parol  evidence  of- 
fered for  the  purpose  of  showing  that  the  prem- 
ises or  a  part  of  them  had  been  appropriated 
to  the  public. 

The  second  exception  was  to  the  decision  of 
the  judge  excluding  the  evidence  by  which  the 
defendants  offered  to  show  that  Simmons,  the 
former  owner  of  the  premises,  had  been  paid 
for  all  the  land  covered  by  water  on  his  farm, 
in  consequence  of  the  canal  going  through  it. 
The  basin  cannot  be  considered  as  a  part  of 
the  canal,  for  it  is  separated  from  it  by  a  pub- 
lic highway.  The  land  under  water,  if  actual- 
ly taken  for  the  public  works,  either  has  be- 
come the  property  of  the  people  (and  the  de- 
fendants should  have  proved  that  fact  by  the 
books  of  the  Commissioners),  or  it  is  to  be  con- 
sidered land  not  appropriated  to  the  public 
works,  but  injured  in  consequence  of  the  erec- 
tion thereof.  If  the  latter  be  the  case,  the  de- 
fendants cannot  defend  their  appropriation  of 
the  basin  to  themselves  by  showing  that  Sim- 
mons was  allowed  for  the  damage  done  by 
overflowing  his  land  and  making  this  basin. 
Notwithstanding  the  overflowing*  the  [*529 
land,  it  is  still  his  property,  or  rather  his  as- 
signees', and  they  can  have  their  action  for  an 
entry  on  it.  The  judge  was,  therefore,  correct 
in  the  decision  to  which  the  second  exception 
was  taken. 

As  to  the  evidence  of  possession  by  the  de- 
fendants: it  certainly  warrants  the  positive 
charge  of  the  judge  as  to  that  fact.  Daley, 
whose  possession  is  admitted  to  be  in  common 
with  the  other  defendants,  declared  when  the 
declaration  was  served  on  him,  that  he  was  in 
possession  of  the  basin  and  intended  to  keep  it. 
At  the  same  time  the  defendants  had  there  a 
large  quantity  of  logs.  This  evidence  puts  all 
doubt  as  to  the  possession  of  the  defendants  at 
rest. 

It  is  said  that  the  lessor's  deed  to  the  defend- 
ants in  1834  conveyed  the  premises  in  question, 
and  he  cannot,  therefore,  in  this  action  ques- 
tion their  right  to  hold  them.  The  case  does 
not  enable  us  to  say  that  this  position  is  founded 
in  fact.  Besides,  the  estoppel  depends  upon 
the  nature  of  the  lessor's  deed  which  is  not 
shown.  The  title,  it  is  to  be  observed,  which 
is  attempted  to  be  enforced  in  this  suit  was  ac- 
quired by  the  lessor  in  1836,  and  it  may  very 
well  be  that  he  is  not  estopped  from  asserting 
it  by  his  conveyance  to  the  defendants  in  1824, 
even  if  the  disputed  premises  were  included 
in  that  conveyance. 

I  cannot  discover  from  the  case  that  a  ques- 
tion of  adverse  possession,  so  as  to  render  void 
the  lease  of  1836  to  the  lessor,  was  raised  on 
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the  trial;  nor  do  the  facts  enable  the  defend- 
ants to  raise  such  a  question,  if  they  were  per- 
mitted to  do  so  now,  with  any  hopes  of  success. 

Motion  for  new  trial  denied. 

Cited  in— 15  Barb.,  498. 
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*VANDERWERKER 

v. 
THE  PEOPLE. 


Practice — Court  of  Special  Sessions — Second  Ve- 
nire— Sabbath — Jurisdiction — Certiorari. 

A  Court  of  Special  Sessions  have  the  power,  and 
it  is  their  duty  to  issue  a  second  venire  for  a  jury  to 
try  the  defendant,  if  the  first  jury  are  discharged  be- 
cause they  cannot  agree  upon  a  verdict. 

Continuing  a  cause  over  from  Saturday  until  Mon- 
day is  not  keeping  the  court  open  on  the  Sabbath, 
within  the  meaning  of  the  statute. 

Stating  an  offense  to  have  been  committed  in  the 
Town  of  S.,  without  adding  the  countyin  which  the 
same  is  situate,  is  sufficient  to  give  the  justices  ju- 
risdiction ;  the  court  taking  judicial  cognizance  of 
the  towns  created  by  law. 

The  Supreme  Court  cannot  pass  upon  the  question 
whether  the  finding  by  the  jury  before  a  Court  of 
Special  Sessions  was  against  or  without  evidence  ; 
and  therefore,  though  the  facts  of  the  case  be  re- 
turned, they  will  not  look  into  them  to  see  whether 
or  not  the  jury  erred. 

The  proceedings  of  a  Court  of  Special  Sessions  will 
not  be  reversed  for  the  errors  of  the  magistrate 
before  whom  the  complaint  was  made. 

Citations— 2  R.  S.,  275,  718,  sec.  44. 

TERROR  from  Court  of  Special  Sessions.  The 
J-J  defendant  was  convicted  of  a  petit  larceny, 
and  removed  the  proceedings  into  this  court  by 
certiorari.  The  points  raised  appear  in  the 
opinion  delivered  by  the  Chief  Justice.  The 
case  was  argued  by, 

Mr.  A.  Stewart,  for  the  plaintiff  in  error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

By  the  Court,  Savage,  Ch.  J.  The  first  ob- 
jection taken  is  that  the  plaintiff  in  error  was 
not  examined  when  brought  before  the  magis- 
trate who  issued  the  warrant,  and  that  the 
complainant  did  not  swear  before  the  magis- 
trate to  the  commission  of  a  felony.  In  answer 
to  this  objection,  it  is  to  be  observed  that  the 
return  of  the  justices  brings  in  review  their 
proceedings  as  a  Court  of  Special  Sessions,  and 
not  the  previous  proceedings  before  the  jus- 
tice who  issued  the  warrant.  Were  those  pro- 
ceedings before  us,  I  should  say  the  justice 
erred  in  not  pursuing  the  directions  of  the  stat- 
ute by  examining  the  complainant  and  the  de- 
fendant ;  but  that  error  could  not  affect  the 
proceedings  of  the  court  which  was  subse- 
quently organized.  It  is  not  alleged  that  the 
53 1*]  warrant  did  not  *contain  a  charge  of 
felony.  To  that  charge  the  defendant  pleaded, 
and  the  trial  progressed. 

It  is  further  objected,  that  after  the  discharge 
of  the  first  jury,  the  court  had  no  power  to  is- 
sue another  venire.  The  defendant  had  demand- 
ed a  trial  by  jury,  and  when  the  first  jury  sum- 
moned for  that  purpose  had  been  discharged 
on  the  ground  that  they  could  not  agree,  the 
court  were  bound  to  proceed  and  issue  another 
venire.  The  defendant's  demand  of  a  trial  by 
jury  had  not  been  withdrawn,  but  remained  ; 
and  the  court  could  not  legally  try  the  defend- 
ant in  any  other  manner. 

It  is  also  objected  that  the  court  was  kept 
open  on  the  Sabbath.  The  court  make  use  of 
WEND.  5. 


those  terms,  but  they,  probably,  intended  to 
convey  the  idea  that  they  adjourned  or  sus- 
pended business  until  the  return  of  the  second 
venire  on  Monday.  By  the  Rev.  Stat.,  Vol  II., 
p.  275,  it  is  declared  that  no  court  shall  be 
opened  or  transact  any  business  on  Sunday, 
unless  it  be  for  the  purpose  of  receiving  a  ver- 
dict or  discharging  a  jury.  It  does  not  appear 
that  this  provision  has  been  violated  in  this 
case,  or  that  the  court  was  actually  opened  or 
transacted  business  on  Sunday.  The  justices 
considered  it  open,  in  contemplation  of  law, 
so  far  as  not  to  lose  jurisdiction  of  the  case 
which  was  pending  before  them. 

Another  objection  raised  is,  that  it  does  not 
appear  that  the  offense  was  committed  in  the 
County  of  Schoharie.  This,  however,  is  a  mis- 
take. The  charge  stated  is  that  on,  &c.,  at 
Sharon  aforesaid,  divers  goods,  &c.,  were  fel- 
oniously taken,  &c.  Sharon  had  before  been 
stated  to  be  in  the  County  of  Schoharie  :  but 
had  there  been  no  reference  to  the  county,  the 
court  takes  judicial  cognizance  of  the  towns  in 
the  State,  and  that  they  are  in  the  counties  to 
which  they  belong  by  law. 

The  main  point  relied  upon,  however,  is  that 
it  is  alleged  no  felony  was  in  fact  committed  or 
proved.  This  question  we  are  not  at  liberty 
to  discuss.  Rev.  Stat., Vol.  II.,  p.  718,  sec.  44, 
declares  that  no  certiorari  shall  be  allowed  to 
remove  proceedings  from  a  court  of  special 
sessions,  where  there  has  been  a  trial  by  jury, 
upon  the  ground  that  the  verdict  of  the  jury 
was  against  evidence.  If  1he  certiorari  cannot 
be  allowed  on  that  ground,  the  Legislature 
surely  intended  *to  exclude  the  testi-  [*532 
mony  upon  which  the  verdict  was  found  from 
the  consideration  of  this  court.  We  can  only 
examine  the  record,  technically  so  called  ;  and 
if  the  justices  have  returned  matters  which  do 
not  belong  to  the  record,  such  return  does  not 
give  us  jurisdiction  of  such  matters. 

In  the  record  there  is  no  error,  and  the  pro- 
ceedings and  judgment  of  the  Court  of  Special 
Sessions  must  be  affirmed. 

Cited  in— 9  Wend.,  181 ;  12  Wend.,  348 ;  2  Hill. 
28  ;  14  N.  T.,  594 ;  1  Hun,  384 ;  8  Barb.,  387,  389 ;  3  T. 
&  C.,  509 ;  10  How,  Pr.,  339 ;  2  Abb.  Pr.,  473 ;  28  Am. 
Rep.,  404  (1  Tex.  Ct.  App.,  215). 


JACKSON,  ex  dem.  GILLET,  v.  HILL. 

Deed — Becomes  Operative,  When — Adverse  Pos- 
session. 

A  deed  requiring  the  approbation  of  a  third  person 
to  render  it  valid,  although  executed  before,  be- 
comes operative  from  the  time  that  such  approba- 
tion is  in  fact  given. 

A  possession  under  a  quitclaim  deed  obtained  from 
a  naked  possessor  without  color  or  claim  of  title, 
and  no  valuable  consideration  paid,  is  not  such  an 
adverse  possession  as  renders  void  a  deed  from  the 
owner  to  a  bona  fide  purchaser,  executed  during  the 
continuance  of  such  possession. 

Citations— 5  Cow.,  350 ;  16  Johns.,  301 ;  8  Cow.,  590. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
-L  Seneca  Circuit  in  June,  1828,  before  the 
Hon.  Enos  T.  Throop,  then  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  part  of  lot 
No.  93,  Junius,  under  a  convevance  to  Gillet, 
bearing  date  May  29,  1809,  executed  by  Will- 
iam Sagaharre,  identified  as  the  son  and  only 
child  of  Lieut.  John  Sagaharre,  an  Indian,  to 
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whom  the  lot  was  granted  for  military  services 
during  the  Revolutionary  War.  By  an  Act 
passed  in  1809, 2  R.  L.,  175,  the  heirs  of  Indians 
to  whom  lands  were  granted  for  military  serv- 
ices are  rendered  capable  of  taking  and  holding 
such  lands  by  descent,  and  conveyances  exe- 
cuted by  them  are  declared  valid  if  executed 
with  the  approbation  of  the  Surveyor-General, 
to  be  expressed  by  an  indorsement  on  the  con 
veyance.  On  the  conveyance  produced  was 
an  indorsement  of  the  Surveyor-General,  sig- 
nifying his  approbation  of  the  same,  under 
date  of  Apr.  26,  1810. 

The  defendant  produced  the  record  of  a  deed 
of  the  same  lot  from  William  Sagaharre  to  J. 
B.  Murray  and  J.  P.  Mumford,  bearing  date 
Feb.  28,  1810,  and  recorded  in  the  ensuing 
month.  He  also  produced  a  record  of  a  certifi- 
533*]  cate  *of  approbation  purporting  to 
have  been  given  by  the  Surveyor-General  and 
to  have  been  indorsed  on  the  deed.  It  was  ob- 
jected that  the  original  certificate  ought  to  be 
produced,  and  the  judge  sustained  the  objec- 
tion. No  evidence  of  the  identity  of  the  grant- 
or appears  to  have  been  given.  The  following 
facts  were  also  shown  on  the  part  of  the  de- 
fendant: H.  W.  Dobbins,  in  1804,  took  posses- 
sion of  the  lot,  it  then  being  wholly  unculti- 
vated, as  a  squatter  without  color  or  title,  and 
held  the  possession  until  1808,  when  an  action 
of  ejectment  having  been  brought  against  him 
by  Murray  and  Mumford,  he  executed  to  them 
a  quitclaim  deed  of  the  lot,  and  took  charge  of 
it  for  them  until  1813  ;  the  only  consideration 
for  the  conveyance  being  the  discontinuance 
of  the  suit.  From  1813  no  one  was  in  posses- 
sion of  the  premises  claimed  until  1823,  when 
a  man  entered  into  possession  and  shortly  after 
died.  In  1827,  the  defendant  entered,  but  under 
what  claim  or  color  of  right,  if  any,  was  not 
shown,  nor  was  it  pretended  that  he  entered 
under  Murray  and  Mumford.  The  defendant's 
counsel  insisted  that  the  deed  to  the  lessor  of 
the  plaintiff  was  void  :  1.  Because  the  appro- 
bation of  the  Surveyor-General  was  not  a  sim- 
ultaneous act  with  the  conveyance  ;  and  2. 
That  the  laud  at  the  date  of  the  conveyance 
was  held  adversely.  The  judge  overruled  the 
objections,  and  the  jury  under  his  charge  found 
a  verdict  for  the  plaintiff,  which  was  now 
moved  to  be  set  aside. 

Mr.  D.  Cady,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  I  am  inclined 
to  think  the  deed  to  Gillet  was  good  from  the 
time  when  the  approbation  of  the  Surveyor- 
General  was  indorsed.  It  then  became  a  deed 
executed  with  his  approbation.  A  deed  takes 
effect  from  its  delivery.  The  time  when  it  is 
actually  signed  by  the  grantor  is  not  material. 
In  the  absence  of  all  evidence  to  the  contrary, 
it  will  be  presumed  to  have  been  executed  and 
delivered  when  it  bears  date.  Though  it  had 
been  delivered  without  the  certificate  of  the 
Surveyor-General  and,  consequently,  without 

Kissing  any  title  to  the  grantee,  still  it  was  a 
34*]  *deed  well  executed  and  acknowledged 
on  the  part  of  the  grantor,  and  was  capable  of 
becoming  effectual  when  the  necessary  certifi- 
cate was  obtained.  It  may  be  presumed  to 
have  been  again  delivered,  if  such  delivery  be 
necessary  to  give  it  effect. 
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There  was  no  adverse  possession  when  the 
deed  was  executed.  Dobbin  entered  in  1804  as 
a  mere  squatter,  without  any  color  of  title  and 
in  1808  conveyed  the  lot  to  Murray  and  Mum- 
ford  by  a  quitclaim  deed,  without  any  valuable 
consideration.  The  nominal  consideration  was 
the  discontinuing  by  Murray  and  Mumford  of 
an  ejectment  suit  which  they  had  brought 
against  him  for  the  same  lot.  They  knew  that 
Dobbin  was  a  mere  naked  possessor  without 
any  claim  of  title.  This  is  apparent  on  the  face 
of  the  transaction,  and  their  possession  ac- 
quired in  this  manner  was  merely  a  continua- 
tion of  Dobbin's,  and  of  precisely  the  same 
character.  The  giving  of  a  quitclaim  deed, 
under  such  circumstances,  did  not  change  the 
character  of  the  possession.  It  remained  the 
same  as  though  Dobbin  had  surrendered  it  to 
Murray  and  Mumford  without  deed,  or  had  con- 
tinued in  possession  himself.  They  acquired 
the  possession  by  the  voluntary  surrender  of 
Dobbin  and  not  under  a  recovery  in  ejectment; 
and  the  fact  that  they  had  commenced  an  eject- 
ment suit  for  the  lot  incidentally  mentioned  in 
the  case,  cannot  affect  or  give  color  of  title  to 
their  subsequent  possession.  Jackson  v.  Frost, 
5  Cow.,  350;  Jackson  v,  Thomas,  16  Johns.,  301; 
La  Frombois  v.  Jackson,  8  Cow.,  590.  It  did 
not  appear  upon  the  trial  that  the  possession  of 
Murray  and  Mumford  continued  later  than 
1813.  Dobbin  remained  in  possession  as  their 
agent  down  to  that  time.  From  1813  to  1823, 
there  is  no  evidence  that  the  premises  were  oc- 
cupied at  all.  In  1823  a  man  went  into  posses- 
sion who  soon  afterwards  died,  when  the  de- 
fendant entered,  but  by  what  authority  does 
not  appear.  It  was  not  pretended,  however, 
that  he  claimed  or  held  the  possession  under 
Murray  and  Mumford.  There  is  no  pretense, 
therefore,  of  a  continued  adverse  possession. 

The  counsel  for  the  defendant,  upon  the  ar- 
gument of  the  case,  relied  solely  on  the  objec- 
tions taken  to  the  plaintiff's  *deed,  on  [*535 
the  ground  of  an  adverse  possession  when  it 
was  given,  and  the  want  of  the  certificate  of 
the  Surveyor-General  at  the  time  when  the  deed 
bears  date. 

Motion  for  new  trial  denied. 

Cited  in— 17  Wend.,  539 ;  10  N.  T.,  544 ;  25  N.  Y., 
260 :  26  Barb.,  402 ;  1  Abb.  N.  S.,  Ill ;  5  Duer,  277 ;  5 
Rob.,  311,  717. 


ARMSTRONG  ®.  PERCY. 

Breach  of  Implied  Warranty  of  Title — Measure 
of  Damages  for — Objection  to  Report  of  Referees 
— Evidence —  Witnesses. 


NOTE.—  Measure  of  damages. 

Where  a  note  is  given  for  a  certain  sum  payable  in 
specific  articles,  the  promisor  is  held  to  pay  as  dam- 
ages for  In-each  of  the  contract  the  value  of  so  much 
of  the  goods  at  their  increased  or  diminished  price.  See 
Pinney  v.  Gleason,  ante,  p.  393,  note. 

As  to  the  measure  of  damages  for  breach  of  cove- 
nant against  incumbrances,  see  fielaverjrne  v.  Nor- 
ris,  7  Johns., 358,  note;  Waldo  v. Long, 7  Johns.,  173, 
note. 

The'damages  for  breach  of  the  covenant  of  seisin,  at 
to  part  of  the  land  conveyed,  wtl  be  such  a  proportion 
of  the  whole  consideration  and  interest,  as  the  value 
of  that  part  bears  to  the  whole.  See  Morris  v.  Phelps, 
5  Johns.,  49,  note. 

As  to  damages,  for  breach  of  covenant  of  title,  see 
Staate  v.  The  Executors  of  TenEyck,  3  Cai.,111,  note. 
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The  measure  of  damages  in  an  action  brought  for  a 
breach  of  an  implied  warranty  of  title  in  the  sale  of  a 
horse,  is  the  price  paid,  the  interest  thereon,  and  the 
costs  recovered  against  the  purchaser  or  his  vendee 
in  case  of  a  suit  by  the  owner  and  notice  to  the 
vendor ;  the  costs  of  the  defense  are  not  recover- 
able. 

Notwithstanding  that  a  cause  is  not  strictly  refer- 
able, still,  if  it  be  referred  by  consent  of  parties,  the 
court  will  hear  objections  to  the  report  of  referees, 
if  the  action  be  of  that  species  in  which  references 
are  usually  ordered. 

Evidence  resting  in  records  will  be  received  in 
bank  to  supply  defective  proof  at  the  trial. 

Questions  as  to  the  competency  of  witnesses. 

Citations— 18  Johns.,  26 ;  Saund.,  PI.  &  Ev.,  136, 151; 
3  Esp.,  83 ;  1  Taunt.,  556 :  7  Taunt.,  252 ;  1  Johns.,517. 

T>  EPORT  of  referees.  Armstrong  sued  Percy 
_Ct  in  an  action  of  assumpsitfor  failure  of  title 
to  a  horse  sold  to  him  by  Percy.  The  cause 
was  referred  by  consent  of  parties  to  referees. 
On  the  hearing,  the  following  facts  appeared; 
In  Aug.,  1825,  the  plaintiff  bought  a  horse  of 
the  defendant  and  gave  him  in  payment  $55  in 
cash,  and  a  horse  valued  at  about  $85.  In  Mar. , 
1827,  the  plaintiff  sold  the  horse  he  purchased 
of  the  defendant,  together  with  another,  to  one 
A.  Milligan,  and  took  his  notes  for  $225.  In 
May  following  the  horse  bought  of  the  defend- 
ant was  taken  by  one  Gordon  from  the  posses- 
sion of  Milligan,  by  virtue  of  a  writ  of  replevin. 
A  claim  of  property  was  interposed;  the  plaint- 
iff and  the  defendant  in  this  suit  attended  on 
the  inquiry  before  the  sheriff;  the  jury  found 
the  property  to  be  in  Gordon,  the  plaintiff  in 
the  replevin  suit,  and  Percy  expressed  his  sat- 
isfaction with  the  finding.  The  replevin  suit 
was  prosecuted  to  judgment,  and  Gordon  re- 
covered $72.32  for  damages  and  $33.95  costs, 
which  sums,  together  with  $19.50,  the  costs  of 
the  defense,  were  paid  by  Milligan.  Armstrong 
settled  with  Milligan  by  giving  up  his  notes  for 
536*]  $225  and  paying  him  *$20  in  cash,  and 
claimed  of  the  referees  a  report  in  his  favor  for 
the  amount  of  the  original  consideration  paid 
Percy  and  for  the  damages  and  costs  recovered 
against  and  paid  by  Milligan, which  he  had  sub- 
sequently paid  to  Milligan  in  the  manner  above 
stated.  The  defendant  insisted  that  the  meas- 
ure of  damages  was  the  price  of  the  horse  with 
the  interest  thereof,  deducting  his  services 
since  the  sale  in  1825,  and  that  the  plaintiff  was 
not  entitled  to  recover  the  costs  and  expenses 
of  the  replevin  suit.  The  referees,  in  July,  1829, 
made  a  report  in  favor  of  the  plaintiff  for  $275, 
which  was  now  moved  to  be  set  aside,  on  the 
ground  that  the  referees  had  erred  in  the 
amount  of  damages  allowed,  and  also  in  admit- 
ting incompetent  witnesses  and  improper  testi- 
mony on  the  hearing;  Gordon,  the  plaintiff  in 
the  replevin  suit,  and  Milligan,  the  vendee  of 
the  plaintiff,  having  been  sworn  as  witnesses, 
though  objected  to  by  the  defendant;  and  the 
plaintiff  having  been  permitted  to  prove  by  pa- 
rol  the  recovery  against  Milligan,  and  the 
amount  thereof,  although  the  evidence  was  ob- 
jected to;  the  defendant  insisting  that  the  rec- 
ord of  the  recovery  should  be  produced. 

Mr.  H.  P.  Hunt,  for  the  defendant.  Gor- 
don and  Milligan  were  incompetent  witnesses, 
being  interested  in  obtaining  a  recovery  for  the 
plaintiff.  Parol  evidence  of  the  recovery  against 
Milligan  was  manifestly  inadmissible.  1  Johns. 
517;  7  Id..  168,  173;  1  Phil.  Ev.,  ch.  5,  sec.  2; 
2  Stark. ,  364.  The  referees  erred  in  the  amount 
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of  damages  allowed  by  them;  the  report  being 
for  $275,  they  must  have  allowed  not  only  the 
price  of  the  horse  and  interest  thereon  but  also 
the  amount  of  the  recovery  against  Milligan, 
as  well  as  the  costs  paid  by  him  in  defending 
the  suit.  This  was  wrong,  because  the  dam- 
ages assessed  by  the  jury  in  the  replevin  suit 
must  have  been  for  the  use  of  the  horse;  surely 
Percy  is  not  responsible  on  that  account,  while 
the  horse  was  in  the  possession  of  the  plaintiff 
and  of  Milligan.  The  plaintiff  is  not  entitled 
to  recover  beyond  the  price  paid  and  interest. 
3  Esp.,  83;  1  Taunt.,  566. 

Mr.  J.  L.  Wendell,  for  plaintiff.  This  not 
being  a  referable  case,  the  action  being  brought 
to  recover  damages  for  a  *breach  of  [*537 
warranty,  the  court  will  not  listen  to  objec- 
tions to  the  report  of  the  referees,  but  leave  the 
defendant  to  his  remedy  as  in  cases  of  arbitra- 
tion. 1  Johns.,  315,  492.  If,  however,  the  mo- 
tion is  entertained,  it  is  then  insisted  that  Gor- 
don and  Milligan  were  competent  witnesses, 
they  having  no  interest  whatever  in  the  event 
of  the  cause.  The  parol  proof  of  the  recovery 
against  Milligan  was  defective;  but  it  is  now 
cured  by  the  production  of  the  record  in  the 
suit  against  him.  As  to  the  measure  of  dam- 
ages: the  price  paid  and  the  interest  thereon 
it  is  conceded  the  plaintiff  was  entitled  to  re- 
cover; the  costs  of  the  action  against  Milligan 
also  constituted  a  proper  item  of  damage.  7 
Taunt. ,  152.  And  if  so,  why  not  the  costs  of 
the  defense?  As  to  the  damages  in  the  recov- 
ery against  Milligan,  which  probably  were  al- 
lowed by  the  referees;  the  plaintiff  actually 
sustained  injury  to  the  amount  of  the  report  in 
consequence  of  the  want  of  title  to  the  horse 
in  the  defendant,  and  whether  he  reaped  any 
benefit  from  the  use  of  the  horse  from  the  time 
of  the  sale  until  he  was  taken  by  his  owner, 
the  court  will  not  presume  ;  he  may  have 
been  an  expense  instead  of  benefit. 

Mr.  Hunt,  in  reply.  Although  a  case  is"  not 
referable,  if  by  consent  of  parties  a  reference 
is  had  in  an  action  in  which  there  may  be  ac- 
counts, the  court  will  not  hear  the  objection  that 
the  cause  is  not  referable.  18  Johns.,  26. 

By  the  Court,  Marcy,  J.  To  the  motion  in 
this  case  on  the  part  of  the  defendant  to  set 
aside  the  report  of  referees  on  the  merits,  it  is 
urged  as  a  preliminary  objection  that  the  mat- 
ter in  controversy  was  not  referable  under  the 
statute.  The  action  is  assumpsit,  in  which  the 
plaintiff  claims  damages  in  consequence  of  the 
failure  in  the  title  to  a  horse  purchased  of  the 
defendant.  The  action  is  such  in  which  a  ref- 
erence is  usually  ordered  by  the  court  ;  but  it 
it  is  quite  evident  we  should  not  have  ordered 
it  in  this  case,because  the  action  could  not  have 
involved  the  investigation  of  long  accounts. 
The  case  of  Harris  v.  Bradshaw,  18  Johns. .  26, 
is  a  clear  authority  however  for  us  to  say,  that 
as  it  is  a  species  of  action  *in  which  f*538 
there  might  have  been  a  reference,  we  will  not 
hear  the  parties  allege  against  their  agreement 
and  acts  that  it  was  not  a  proper  case  for  a  ref- 
erence. We  shall,  therefore,  look  into  the  mer- 
its of  the  motion. 

It  appears  to  me  that  the  objection  to  Gordon 
and  Milligan  as  incompetent  witnesses  on  the 
ground  of  interest  was  not  well  taken.  They 
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had  no  direct  interest  in  the  result  of  the  suit. 
A  judgment  in  this  cause  could  not  be  given  in 
evidence  to  establish  any  right  in  either  of 
them.  Gordon's  rights  had  been  settled  by  a 
judgment  against  Milligan,  and  could  not  be  af- 
fected by  this  suit;  and  if  Milligan  had  a  claim 
against  the  plaintiff  in  this  suit  for  a  failure  in 
the  title  to  the  horse,  a  judgment  here  would 
not  have  been  available  to  him  as  evidence  to 
establish  that  claim.  I  am,  therefore,  of  opin- 
ion that  the  referees  did  not  err  in  permitting 
these  witnesses  to  be  examined. 

But  they  were  examined  as  to  the  amount  of 
the  recovery  by  the  owners  of  the  horse  against 
Milligan.  If  the  damages  in  this  action  were 
to  be  settled  with  reference  to  the  amount  of 
that  recovery,  the  record  was  the  proper  evi- 
dence to  establish  that  amount.  The  objection 
to  this  part  of  the  testimony  (so  far  as  it  related 
to  the  replevin  suit)  was  well  taken;  but  it  has 
been  removed  on  the  argument  by  the  produc- 
tion of  the  record.  Objections  of  this  kind  have 
frequently  been  obviated  in  this  manner,  and 
we  see  no  inconvenience  in  allowing  such  a 
course  of  proceeding. 

The  ground  on  which  the  motion  for  a  rehear- 
ing mainly  rests  is  the  estimate  of  damages 
adopted  by  the  referees.  Where  the  action  is 
for  the  breach  of  a  contract  and  no  special  dam- 
ages are  stated  in  the. declaration,  the  plaintiff 
is  confined  in  his  recovery  to  such  only  as  nat- 
urally arise  from  the  breach  complained  of;  but 
if  the  damages  claimed  do  not  naturally  arise 
from  that  fact,  they  cannot  be  recovered  un- 
less they  are  particularly  stated  in  the  declara- 
tion, and  not  then  if  they  are  not  proximate. 
Saund.,  PL  &  Ev.,  136.  Consequential  dam- 
ages may  naturally  arise  from  the  mere  breach 
of  the  contract,  but  they  often  depend  on  the 
peculiar  circumstances  of  the  case.  Such  are 
allowed  without  being  stated  in  the  pleadings 
539*]  as  are  the  fair,  legal  and  natural  *re- 
sult*of  the  breach  of  the  defendant's  agreement; 
if  they  do  not  thus  result,  the  jury  cannot  al- 
low them  unless  they  are  stated  in  the  declara- 
tion and  established  by  proof.  Saund.,  PL  & 
Ev  .  151.  Where  the  action  is  on  a  warranty 
of  title,  the  damages  which  naturally  result  to 
the  purchaser  is  the  value  of  the  article  which 
he  loses  by  the  failure  of  the  title  or  the  price 
he  has  paid  for  it.  In  the  cases  of  Curtis  v. 
Hannay,  3  Esp.,  83,  and  Cornell  v.  Coare,  1 
Taunt.,  566,  no  special  damages  were  set  forth 
in  the  declaration;  the  measure  of  damages, 
therefore,  in  those  cases  was  the  price  paid  for 
the  article;  but  in  the  case  of  Lewisv.  Peake,  7 
Taunt.,  152,  the  declaration  assigned  as  special 
damage,  occasioned  by  the  breach  of  the  war- 
ranty, that  the  plaintiff  confiding  in  the  de- 
fendant's warranty,  resold  the  horse  with  war- 
ranty, and  was  thereby  subjected  to  pay  £88 
as  costs,  besides  the  price  of  the  horse.  Having 
given  notice  to  the  defendant  that  be  was  prose- 
cuted on  his  warranty,  and  offered  him  the  op- 
tion to  defend  which  was  not  accepted,  the 
plaintiff  was  allowed  to  recover,  in  addition  to 
the  price  of  the  horse,  the  costs  which  he  was 
subjected  to  pay.  The  principle  of  that  case 
is  probably  correct;  but  it  may  well  be  doubted 
whether  the  plaintiff  here  has  brought  himself 
within  it*  We  are  not  furnished  with  the  dec- 
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laration,  and  may,  therefore,  presume  that  it  is 
so  framed  as  to  allow  the  plaintiff  to  recover 
such  special  damages  as  by  law  he  could  in  any 
form  of  declaring  be  entitled  to  recover.  If  the 
plaintiff  was  liable  for  the  costs  incurred  in 
testing  the  title  to  the  horse,  or  could  have  been 
made  liable,  and  has  in  fact  paid  them,  he  may 
recover  them  of  the  defendant.  If  he  has  paid 
them  without  being  under  a  legal  liability  to  do 
so,  it  appears  to  me  he  had  no  just  right  to  have 
them  allowed  to  him  in  this  cause.  The  extent 
of  the  plaintiff's  right  to  damages  could  not  be 
conclusively  settled  by  the  sum  which  he  agreed 
to  allow  or  had  actually  paid  Milligan,  but  by 
the  amount  that  Milligan  could  have  recovered 
against  him.  What  sum  could  Milligan  have 
recovered?  Certainly  not  more  than  the  price 
paid  for  the  horse  when  purchased  of  the  plaint- 
iff, and  the  costs  of  the  suit  in  which  the  title 
was  tested.  The  fact  that  $72.32  were  allowed 
to  the  owners  for  damages, proves  that  the  horse 
*had  become  deteriorated  in  the  hands  [*54O 
of  Milligan  ;  and  if  so,  he  could  not  have  re- 
covered of  the  plaintiff  the  damages  and  costs 
which  the  owners  recovered  against  him  and 
the  full  value  of  the  horse,  before  the  deterio- 
ration, or  at  the  time  of  his  purchase.  The 
damages  must  have  been  allowed  in  part  or 
wholly  for  the  use  of  the  horse,  and  as  the 
plaintiff  or  Milligan  must  have  had  the  benefit 
of  that  use,  the  defendant  could  not  be  legally 
charged  therewith.  The  referees  should  have 
arrived  at  the  amount  which  the  plaintiff  was 
entitled  to  recover,  by  allowing  to  him  the  price 
paid  to  the  defendant  for  the  horse  and  inter- 
est thereon,  together  with  the  costs  which  he 
became  liable  to  pay  to  the  true  owners  in  their 
suit  to  establish  their  title.  Adopting  this  mode 
of  computation,  a  result  will  not  be  produced 
that  will  justify  the  report.  I  presume  that  the 
referees  considered  the  costs  paid  by  Milligan 
to  his  own  attorney  as  an  item  to  be  taken  into 
the  calculation,  but  I  know  of  no  authority  for 
doing  so.  In  the  case  of  Lewis  v.  Peake,  the 
plaintiff  was  permitted  to  include,  as  an  item 
in  the  amount  of  damages,  the  costs  recovered 
against  him  on  his  warranty  at  the  resale  of  the 
horse.  In  the  case  of  Blasedale  v.  Babcock,  1 
Johns.,  517,  which  was  an  action  on  an  implied 
warranty  as  to  the  title  of  a  horse,  the  amount 
that  had  been  recovered  against  the  plaintiff  by 
the  owner  of  the  horse  was  allowed  to  be  the 
measure  of  his  damages  against,  the  defendant. 
The  expenses  of  Blasedale  in  defending  the  suit 
against  him  were  not  allowed  to  him  as  dam- 
ages against  Babcock. 

lam,  therefore,  for  setting  aside  the  report, and 
directing  the  referees  to  rehear  the  cause,  and  allow 
damages  according  to  the  principles  above  stated. 

Distinguished— 1  Abb.  Pr.,  316 ;  4  Duer,  657. 

Damages,  how  measured  generally.  Cited  In — 47  N. 
Y.,  482  (7  Am.  Rep.,  474) ;  3  Lans.,  280  ;  11  Barb.,  371  ; 
19  Barb.,  39;  22  Barb.,  287;  29  Barb..  640;  2  Hilt.,  231; 
45  I  in  I..  249. 

Breach  of  warranty  of  title— measure  of  damages. 
Cited  in— 34  N.  Y.,  639 ;  28  Barb.,  537 ;  31  Barb..  541 ; 
34  Mo.,  257. 

When  amount  of  damages  must  be  stated  in  plea. 
Cited  in— 10  N.  Y.,  374 ;  12  N.  Y.,  284  ;  25  Hun.  54 ;  42 
Barb.,  201 ;  43  Am.  Rep.,  539  (59  Md.,  31). 

Documentarii'evidence,  on  argument.  Cited  in— 7 
Lans.,  403;  11  Hun,  237  ;  3  Barb..  431. 

Also  cited  in-9  Wend.,  481 ;  24  Wend.,  103;  2  Barb., 
105. 
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541*]     *TURNER  v.  BURROWS. 

Marine  Insurance — Insurable  Interest — Benefit 
of  Policy — Parol  Evidence  to  Explain  Policy 
Executed  in  Blank. 

A  part  owner  may  insure  his  individual  interest 
in  a  vessel  without  specifying  that  interest;  it  is  suf- 
ficient if  he  has  an  insurable  interest  to  the  amount 
in  question. 

If  it  clearly  appears  that  the  owner  who  effected 
insurance  did  it  on  joint  account,  and  the  language 
of  the  policy  is  for  account  of  whom  it  may  con- 
cern, or  for  account  of  the  owners,  any  one  having 
an  interest  in  the  vessel  insured  may  claim  the  ben- 
efit of  the  policy ;  but  where  the  policy  contains  no 
words  importing  interest  in  any  other  than  the  per- 
son effecting  it,  none  but  himself  can  claim  the  ben- 
efit of  the  policy. 

Where  a  policy  of  insurance  was  executed  in 
blank,  as  thus:  "A.  B.  on  account  of  do  make 
insurance,"  &c.,  it  was  held,  that  parol  evidence  of 
the  usage  of  underwriters  and  of  mercantile  under- 
standing for  the  purpose  of  giving  construction  and 
meaning  to  the  policy,  was  inadmissible. 

Citations— 1  Cai.,  384 ;  2  Cai.,  203 ;  3  Johns.  Cos.,  4. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  June  1829,  before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 
The  declaration  contained  the  common  money 
counts.  The  plaintiff  claimed  to  recover  one 
sixth  of  the  amount  of  moneys  received  by  the 
defendant  under  a  policy  of  insurance  on  a  brig 
in  which  they  were  jointly  interested,  the 
plaintiff  owning  one  sixth  and  the  defendant 
five  sixths  of  the  vessel.  She  was  insured  on 
a  voyage  from  N.  Y.  to  Carthagena,  was  lost, 
and  the  loss  paid  to  the  defendant.  Jan.  17, 
1827,  the  defendant  being  the  sole  owner  of  the 
brig  Burrows,  transferred  one  sixth  part  of  her 
to  the  plaintiff  for  the  consideration  of  $1,608. 
The  defendant  was  the  ship's  husband.  Jan. 
19,  1827,  the  defendant  made  application  to  the 
Niagara  Ins.  Co.  in  writing  for  insurance  upon 
the  brig  in  these  words:  "Eight thousand  dol- 
lars insurance  on  brig  Burrows,  Turner,  mas- 
ter, valued  at  my  interest  eight  thousand  $  to, 
at  and  from  New  York  and  Carthagena;  she 
is  nearly  loaded,  and  expects  to  sail  Wednes- 
day next  if  ready."  The  words  "my  interest" 
were  partly  blotted  out  or  obliterated.  On 
the  same  day  a  policy  was  underwritten  by 
the  Company,  to  whom  the  application  was 
made,  on  the  brig  at  $8,000.  Many  blanks  in 
542*J  *the  policy  were  left  unfilled;  it  com- 
mences thus:  "By  the  Niagara  Insurance  Com- 
pany of  New  York.  Silas  E.  Burrows,  on  ac- 
count of  do  make  insurance,  and 
cause  to  be  insured,  lost  or  not  lost,  at 
and  from  New  York,"  &c.  Mar.  28,  1827,  the 
defendant  gave  notice  to  the  Co.  of  the  loss  of 
the  vessel,  and  abandoned  vessel,  freight  and 
cargo,  stating  the  vessel  to  have  been  insured 
at  $8,000,  the  freight  at  $1,000,  and  the  cargo 
at  $1,011.  The  Co.  paid  the  whole  sum  of  $8,- 
000  insured  on^the  vessel  to  the  defendant,  al- 
though they  had  notice  previous  to  such  pay- 
ment that  the  plaintiff  claimed  to  be  entitled  to 
one  sixth  of  the  amount. 

The  president  of  the  Ins.  Co.  testified  that 
while  the  application  for  the  payment  of  the 
loss  was  pending,  he  was  present  at  a  conver- 
sation between  the  parties,  in  which  the  plaint- 


NOTE.— Marine  insurance— Inwrable  interest .  See 
Smith  v.  Williams,  2  Cai.  Cas,,  110,  note ;  Lawrence 
v.  Van  Home,  1  Cai.,  276,  note;  Kenny  v.  Clarkson, 
1  Johns.,  385,  note ;  Abbott  v.  Sebor,  3  Johns.  Cas., 
TIO  te. 
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iff  insisted  that  one  sixth  of  the  insurance  had 
been  effected  on  his  account,  and  so  notified 
the  Co. ;  that  the  plaintiff  admitted  that  he  had 
not  given  orders  to  the  defendant  to  make  in- 
surance on  the  vessel,  and  that  the  defendant 
then  made  an  offer  to  the  plaintiff,  if  he  would 
consider  himself  as  interested  in  one  sixth  in 
the  vessel,  cargo  and  freight,  as  was  originally 
intended,  he  would  settle  with  him  on  that 
basis  ;  to  which  the  plaintiff  objected,  insist- 
ing that  he  was  interested  in  one  sixth  of  the 
vessel  only.  The  plaintiff  did  not  deny  the 
original  intention  as  stated  by  the  defendant, 
nor  did  he  admit  it.  The  insurance  broker, 
who  was  employed  by  the  defendant  to  adjust 
his  claims  upon  the  Co.,  testified  that  having 
discovered  from  the  papers  that  the  plaintiff 
had  an  interest  in  the  vessel,  he  mentioned  it 
to  the  defendant,who  said  that  his  original  in- 
tention was  to  cover  the  plaintiff's  interest  as 
well  as  his  own.  On  his  cross-examination,  he 
stated  that  the  defendant  told  him,  that  at  the 
time  of  effecting  the  insurance,  he  intended  to 
cover  the  plaintiff's  interest,  but  that  the  plaint- 
iff had  disavowed  being  concerned  in  the  car- 
go ;  he,  the  witness,  saw  from  the  documents 
that  there  was  a  loss  on  the  cargo  nearly  total; 
thought  it  exceeded  $1,500;  he  understood  from 
the  defendant  that  he  was  the  ship's  husband 
and  had  the  sole  management ;  the  defendant 
complained  that  *the  plaintiff  had  re-  [*543 
fused  to  come  in  and  bear  a  part  of  the  loss  on 
the  cargo  ;  that  the  plaintiff  had  disavowed  or 
disowned  having  anything  to  do  with  the  car- 
go, and  would  not  settle  with  him  on  that  basis; 
that  the  Ins.  Co.  understood  the  thing  between 
the  plaintiff  and  him  and  would  pay  him;  that 
he  was  willing  to  account  to  the  plaintiff  for 
one  sixth  of  the  insurance  on  the  vessel,  if  the 
plaintiff  would  bear  his  part  of  the  loss  on  the 
cargo.  He  further  stated  that  the  defendant 
no  doubt  rested  under  the  belief  that  the  plaint- 
iff was  concerned  in  the  cargo,  and  thought 
that  he  always  contended  that  the  plaintiff  was 
to  have  an  interest  of  one  sixth  of  the  cargo  ; 
he  complained  that  the  plaintiff  would  not  take 
it,  but  made  no  impression  upon  the  mind  of 
him,  the  witness,  that  the  plaintiff  was  bound 
by  any  contract  to  take  part  of  the  cargo  ;  but 
when  the  defendant  made  the  insurance,  he, 
the  witness,  thought  he  did  it  under  the  im- 
pression that  the  plaintiff  was  to  take  one  sixth 
of  the  cargo.  The  plaintiff  proved  a  letter  of 
the  defendant,  in  which  he  acknowledged  that 
five  sixths  of  the  cargo  belonged  to  himself, 
and  the  remaining  sixth  to  the  captain  of  the 
vessel,  a  son  of  the  plaintiff,  to  oblige  whom 
the  plaintiff  had  bought  the  sixth  of  the  vessel. 
The  plaintiff  offered  to  prove  that  it  is  a  com- 
mon usage  for  insurance  companies  to  under- 
write policies  in  blank  similar  to  the  policy 
geven  in  evidence  in  this  case,  and  that  the 
universal  understanding  of  the  companies  and 
of  the  mercantile  community  is,  that  such  a 
policy  is  tantamount  to  a  policy  containing  the 
words,"for  account  of  whom  it  may  concern," 
and  that  when  a  policy  is  so  made  it  is  under- 
stood that  the  party  effecting  the  insurance  is 
to  show  when  a  loss  is  claimed,  for  whose  ac- 
count the  insurance  was  made,  and  that  the 
underwriters  pay  according  to  the  interest  so 
shown  ;  which  evidence  was  objected  to,  and 
refused  to  be  received:  whereupon,  no  further 

943 


543 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1830 


evidence  being  offered  on  the  part  of  the  plain  t- 
iff,  the  counsel  for  the  defendant  moved  for  a 
nonsuit.which  was  granted.  The  plaintiff  ten- 
dered his  bill  of  exceptions,  and  now  asked  for 
a  new  trial. 

Mr.  J.  L.  Wendell,  for  plaintiff.  Inde- 
pendent of  the  evidence  offered  to  supply  the 
omission  in  the  policy  of  the  name  of  the  as- 
544*]  surcd,  *the  plaintiff  was  entitled  to  re- 
cover. The  parties  were  jointly  interested  in 
the  vessel  insured,  and  the  evidence  conclu- 
sively shows  that,  though  the  insurance  was 
•effected  by  the  defendant,  it  was  for  the  joint 
benefit  of  both  parties.  This  appears  as  well 
from  the  acknowledgment  of  the  defendant  as 
from  the  offers  made  by  him  to  the  plaintiff, 
which  can  be  accounted  for  upon  no  other 
principle  than  that  it  was  the  mutual  under- 
standing of  the  parties  that  the  insurance  should 
be  effected  as  well  for  the  benefit  of  the  plaint- 
iff as  of  the  defendant,  notwithstanding  the  ad- 
mission of  the  plaintiff  that  he  had  given  no 
orders  to  have  the  insurance  effected.  It  there- 
fore appearing  that  the  plaintiff  had  an  inter- 
est in  the  vessel ;  that  at  the  time  of  effecting 
the  insurance  the  defendant  intended  to  cover 
that  interest ;  that  the  loss  had  been  paid  by 
the  Co.,  and  that  the  money  had  been  received 
by  the  defendant,  the  plaintiff  showed  a  per- 
fect right  to  recover,  without  producing  the 
policy. 

The  evidence  of  usage  and  of  the  under- 
standing of  insurance  companies  and  mer- 
chants in  relation  to  policies  executed  in  blank, 
although  admissible,  was  unnecessary  to  the 
maintenance  of  this  action,  the  plaintiff  hav- 
ing already  proved  that  he  was  intended  to  be 
insured.  Such  evidence  is  always  proper  when 
from  the  instrument  itself  it  does  not  appear 
who  is  the  person  intended  to  be  insured,  as 
where  the  policy  is  for  the  benefit  of  the  own- 
er or  for  whom  it  may  concern;  Catlettv.  Pae. 
Im.  Co.,  1  Wend.,  561,  confirmed  in  the  Court 
for  Correction  of  Errors,  4  Wend.,  75  ;  and  if 
in  those  cases  it  may  be  averred  and  proved 
who  is  the  person  interested,  why  should  not 
similar  proof  be  admissible  when  the  policy  is 
in  blank?  Neither  in  the  latter  case  nor  in  the 
former  cases  does  the  evidence  contradict  or 
vary  the  written  instrument  ;  on  the  contrary, 
it  renders  intelligible  and  gives  effect  to  that 
which  otherwise  would  be  a  nullity.  Had  an 
action  been  brought  against  the  insurance  com- 
pany for  the  recovery  of  the  loss,  the  persons 
interested  in  the  insurance  must  have  been 
averred,  and  a  variance  between  the  averment 
and  proof  would  have  been  fatal, whether  such 
variance  was  shown  on  the  part  of  the  plaint- 
iff or  of  the  defendant  ,2  Phil.  Ev.,  52;  10  East, 
545*]  141;  5 Taunt., *101;  6  Id.,  14;  1  Marsh., 
416  ;  so  that  in  this  case,  to  have  sustained  an 
action  against  the  Company,  it  would  have  been 
necessary  to  have  brought  the  suit  in  the  joint 
names  of  Turner  and  Burrows. 

Parol  evidence  is  inadmissible  to  contradict, 
alter  or  vary  a  writen  instrument ;  but  it  may 
be  received  to  supply  on  omission  in  an  instru- 
ment not  required  by  law,  as  by  the  Statute  of 
Frauds  or  Wills,  to  be  in  writing.  When  of- 
fered to  supply  an  omission,  it  does  not  usurp 
the  authority  of  the  written  instrument ;  it  is 
the  instrument  still  which  operates  ;  the  oral 
testimony  does  no  more  than  assist  its  opera- 
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tion  by  pointing  out  and  connecting  it  with  the 
subject-matter.  An  instrument,  in  itself  defect- 
ive and  inoperative,  may  be  confirmed  by  oral 
testimony,  and  operate  in  conjunction  with 
it;  and  it  has  accordingly  been  held,  that  where 
in  a  Bishop's  register  a  blank  was  left  for  the 
name  of  the  patron,  it  might  be  supplied  by 
parol  evidence.  1  Wils.,  215.  So  it  is  said  that 
the  name  of  the  assured,  omitted  in  a  policy  of 
insurance,  may  be  supplied  by  parol  proof.  1 
Wentw.  PL,  409;  see,  also,  3  Stark.  Ev.,  1001, 
1016,  1020,  1037,  1047,  1055  ;  1  Phil.  Ev.,  476. 

Mr.  Ogden  Hoffman,  for  defendant.  The 
defendant  had  an  insurable  interest  in  the  ves- 
sel to  the  full  value  of  the  sum  insured  ;  his 
five  sixths,at  the  rate  of  valuation  at  which  the 
one  sixth  was  sold  to  the  plaintiff,  amount  to 
upwards  of  $8,000,  the  sum  at  which  the  ves- 
sel was  insured.  A  joint  owner  of  a  vessel  may 
insure  his  own  share,  and  is  entitled  to  recover 
in  proportion  to  the  quantum  of  interest  he 
proves  at  the  trial.  11  Johns.,  302  ;  Phil.  Ins., 
60;  4  Mass.,  82  ;  12  Id.,  80.  The  insurance 
here  was  effected  by  the  defendant  on  his  own 
account,  as  he  had  a  right  to  do,  1  Cai.,  276  ;  2 
Id.,  203.  the  plaintiff  admitted  that  he  had 
never  given  orders  to  have  insurance  effected 
on  his  account  ;  and  why  is  he  entitled  to  de- 
mand a  proportion  of  the  loss  received  from 
the  Ins.  Co.  ?  As  part  owner,  he  was  under  no 
obligation  to  insure  the  interest  of  the  plaintiff, 
nor  did  his  character  of  ship's  husband  impose 
that  duty  upon  him.  5  Burr. ,  2727.  He  offered 
upon  *certain  conditions  to  permit  the  [*546 
plaintiff  to  participate  with  him  in  the  insur- 
ance, but  such  offer  was  refused  by  the  plaint- 
iff and,  besides,  was  voluntary  and  without 
consideration.  This  case  is  not  like  that  of  Cat- 
kit  v.  Pac.  Ins.  Co., where  the  insurance  was  on 
account  ofthe  owners;  no  such  words  are  found 
in  this  policy;  on  the  contrary,  the  name  of  the 
defendant  alone  is  found  there  ;  he  had  an  in- 
terest equal  to  the  sum  insured,  and  there  is  no 
allusion  to  any  other  person  for  whose  benefit 
the  insurance  is  effected.  The  intention  of  the 
defendant  relied  on  by  the  plaintiff  can  have  no 
effect  upon  the  contract.  2  Cr.,  419. 

The  evidence  of  usage  and  mercantile  un- 
derstanding offered  by  the  plaintiff  was  inad- 
missible. Such  evidence  is  proper  for  the  pur- 
pose of  annexing  incidents  to  the  terms  used  in 
written  instruments,  but  will  not  be  received 
to  alter,  contradict  or  vary  them.  In  the  case 
of  N.  Y.  In*.  Co.  v.  Thomas,  3  Johns.  Cas.,  1, 
it  was  held  that  parol  evidence  of  the  intention 
of  the  parties  varying  the  legal  effect  and  op- 
eration of  a  policy  of  insurance  was  improper. 
The  counsel  also  cited  2  Burr..  1216,  and  10 
Mass.,  26. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff had  no  interest  in  the  policy  of  insurance 
effected  by  the  defendant.  It  is  well  settled  in 
this  State  that  a  part-owner  may  insure  his  in- 
dividual interest  without  specifying  that  inter- 
est ;  it  is  sufficient  if  he  has  an  insurable  inter- 
est to  the  amount  in  question.  1  Cai. ,  284  ;  2 
Id. ,  203.  If,  indeed,  it  clearly  appears  that  the 
owner  who  effected  insurance  did  it  on  joint 
account,  and  the  language  of  the  policy  is  for 
account  of  whom  it  may  concern,  or  of  the 
owners,  then  every  person  having  an  interest 
may  claim  the  benefit  of  the  policy,  but  no  one 
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-can  recover  for  more  than  the  interest  which 
he  proves.  The  amount  insured  in  this  case  is 
the  precise  value.or  nearly  so.of  the  defendant's 
interest  in  the  brig,  at  the  same  rate  at  which 
ihe  sold  one  sixth  to  the  plaintiff.  The  policy 
•contains  no  words  importing  any  interest  in 
any  other  but  the  defendant  ;  the  plaintiff  had 
given  the  defendant  no  orders  to  insure  ;  and 
the  declarations  of  the  defendant  that  he  orig- 
inally intended  the  insurance  for  both,  were 
coupled  with  a  condition,  provided  the  plaint- 
547*]  iff  *was  also  interested  in  the  cargo. 
Taking  all  the  expressions  of  the  defendant  to- 
gether, it  seems  to  me  they  do  not  prove  an  in- 
surance by  him  for  the  plaintiff's  benefit,  un- 
less the  plaintiff  was  also  concerned  in  the  car- 
go ;  and  this  the  plaintiff  declined.  I  am  of 
•opinion,  therefore,  that  the  evidence  offered 
did  not  justify  a  verdict  in  favor  of  the  plaint- 
iff. The  judge,  therefore,  decided  correctly. 

The  judge  was  also  correct  in  excluding  parol 
evidence  of  the  understanding  of  merchants  as 
to  the  construction  and  meaning  of  the  policy. 
It  is  a  good  general  principle  that  written  agree- 
ments ought  to  be  expounded  by  themselves. 
"I  know  no  rule  better  established,"  said  Kent, 
«/.,  in  N.  T.  Ins.  Co.  v.  Thomas,  3  Johns.  Cas., 
4,  "than  that  parol  evidence  shall  not  be  admit- 
ted to  disannul  or  substantially  vary  or  extend 
a  written  contract." 

The  judge  was  correct  on  both  points,  and  the 
motion  to  set  aside  the  nonsuit  should  be  denied. 

Affirmed— 8  Wend.,  144. 

Cited  in— 24  Wend.,  279;  37  N.  Y.,  97;  65  N.  Y.,  14;  76 
N.  Y.,  444 ;  4  Trans.  App.,  355  ;  12  Hun,  357  ;  17  Barb., 
275;  1  Sand.,  151;  1  Bos.,  518;  2  E.  D.  S.,  299;  2  Co.  R.,  65; 
41  Am.  Dec.,  517  (8  Met.,  348). 


HOSACK 

THE  COLLEGE  OF  '  PHYSICIANS  AND 

SURGEONS  in  the  City  of  NEW  YOKE. 

Officers — Powers  of  the  Regents  over  "College  of 
Physicians  and  Surgeons" — Certificates  of  In- 
debtedness by  the  Treasurer  and  Registrar  — 
When  Binding  upon  the  College. 

The  Regents  of  the  University  have  the  power  to 
regulate  the  compensation  of  the  professors  in  the 
College  of  Physicians  and  Surgeons  in  the  City  of 
N.  Y.;  they  may  direct  all  the  fees  received  to  be 
paid  into  the  treasury  of  the  College  and  a  fixed 
salary  to  be  paid  to  the  professors.  In  the  absence 
of  agreement  or  regulation  on  thesubject.each  pro- 
fessor is  entitled  to  the  fees  which  he  may  receive 
from  those  who  attend  his  lectures. 

Certificates  of  indebtedness  given  by  the  Treas- 
urer and  Registrar  of  the  College  in  pursuance  of  a 
resolution  passed  at  a  meeting  of  the  Trustees  of 
the  College,  not  being  an  anniversary  or  quarterly 
meeting,  are  not  binding  upon  the  College ;  but 
where  debts  thus  certified  were  subsequently  rec- 
ognized in  the  annual  reports  of  the  trustees  to  the 
Regents  of  the  University,  it  was  held  that  such 
recognition  was,  prima  facie,  sufficient  to  entitle 
the  holders  of  such  certificates  to  recover,  although 
it  appeared  that  the  holders  were  Trustees  of  the 
College,  and  constituted  a  majority  of  the  meetings 
at  which  such  annual  reports  were  prepared ;  there 
being  no  evidence  impeaching  the  fairness  of  the 
transaction. 

Citations-3Johns.,108;  15  Johns.,  383 ;  2  Cow.,699; 
7  Cow.,  402;  2  Cranch,  166;  1  Kyd,  430 ;  1  Str.,  386 ;  2 
Burr,  723 ;  2  R.  L.,  262,  sec.  8. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  N.  Y.  Circuit,  in  Oct.,   1828,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 

.  Judges. 
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*The  declaration  contained  the  com-[*548 
mon  money  counts  and  a  count  upon  an  ac- 
count stated  ;  the  defendants  pleaded  the  gen- 
eral issue  and  gave  notice  of  set-off.  On  the 
trial  the  plaintiff  gave  in  evidence  ten  certifi- 
cates, signed  by  the  Treasurer  and  Registrar  of 
the  College  of  various  dates  between  Dec.  4, 
1817,  and  Apr.  8,  1820,  certifying  certain  sums 
of  money,  amounting,  together,  to  $1,911.48, 
to  be  due  to  the  plaintiff,  and  to  be  payable  out 
of  the  funds  of  the  College  of  Physicians  and 
Surgeons  in  the  City  of  N.  Y.,  with  lawful  in- 
terest'on  the  same  from  the  date  of  the  certifi- 
cates. These  certificates  were  objected  to  as  in- 
competent evidence,  but  admitted,  subject  to 
all  exceptions.  They  were  given  in  pursuance 
of  a  resolution  adopted,  at  what  was  stated  to 
be  an  adjourned  quarterly  meeting  of  the 
Trustees  of  the  College,  held  on  Wednesday, 
Dec.  4,  1817,  whereby,  after  reciting  that  the 
professors  in  the  College  had  at  different  times 
made  advances  to  the  College  of  sums  of  mon- 
ey at  lawful  interest,  for  thepurpose  of  aiding 
the  treasury  of  the  same,  and  that  it  might  be 
necessary  thereafter  for  additional  sums  to  be 
loaned  the  College  in  a  similar  manner  by  the 
professors  of  the  same,  it  was  resolved  that  the 
Treasurer  of  the  College  deliver  to  each  pro- 
fessor a  certificate  of  such  sum  as  might  be  due 
to  him  for  moneys  advanced  to  the  College  with 
the  interest  thereon  ;  and  the  Treasurer  was 
further  empowered  thereafter  to  give  similar 
certificates  for  advances  subsequently  to  be 
made  by  the  professors  ;  the  form  of  the  cer- 
tificate was  prescribed,  and  it  was  required  to 
be  attested  by  the  Registrar.  At  the  time  of 
the  adoption  of  this  resolution  the  Board  of 
Trustees  consisted  of  the  number  of  14  mem- 
bers, who  were  all  resident  in  the  City  of  N. 
Y.  The  meeting  of  Dec.  4,  1817,  consisted  of 
only  seven  Trustees,  six  of  whom  were  profes- 
sors in  the  College,  and  the  plaintiff  was  one 
of  them.  Subsequent  to  the  giving  of  the  cer- 
tificates, the  several  amounts  claimed  by  the 
plaintiff  were  included,  and  mentioned  as  debts 
owing  by  the  College  in  the  accounts  of  the 
Treasurer  annexed  to  the  annual  reports, made 
subsequent  to  the  giving  of  the  certificates,  by 
the  Trustees  of  the  College  under  the  seal 
thereof  to  the  Regents  of  the  University  :  the 
professors  of  the  College  *  being  a  ma-[*549 
jority  of  the  Trustees  present  at  the  different 
meetings  when  the  reports  were  agreed  upon. 
On  the  part  of  the  defendants  it  was  shown, 
that  by  the  charter  of  the  College  a  majority 
of  the  whole  number  of  Trustees  resident  in 
the  City  of  N.  Y.  is  necessary  to  constitute  a 
quorum  for  the  transaction  of  business  ;  that 
the  Trustees  are  required  to  meet  on  the  first 
Tuesdays  of  May,  Aug.,  Nov.  and  Feb.  in  each 
year  ;  that  on  the  days  of  the  anniversary  and 
quarterly  meetings,  but  at  no  other  time,  they 
may  enact  such  by-laws,  rules  and  regulations 
relative  to  the  affairs  and  property  of  the  Col- 
lege, and  relative  to  the  duties  of  their  presi- 
dent, vice-president,  professors,  treasurer,  reg- 
istrar and  other  members,  as  they  or  a  majori- 
ty of  them  so  met  at  such  annual  or  quarterly 
meetings  may  think  fit  and  proper  ;  meetings 
of  the  Trustees  for  the  transaction  of  ordinary 
business  may  be  convened  by  giving  to  each 
Trustee  in  the  city  three  days  notice,  and  five 
of  the  Trustees  so  met  (of  which  the  president, 
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vice-president  or  senior  professor  always  to  be 
one)  are  declared  to  be  a  quorum.  The  defend- 
ants then  gave  in  evidence  an  annual  report  of 
the  Trustees  of  the  College  to  the  Regents  of 
the  University,  dated  Jan.  30,  1815,  in  which, 
among  other  things,  it  was  stated  that  the  pro- 
fessors had  contributed  their  graduation  fees, 
by  which  expedient,  it  was  added,  the  revenue 
had  been  found  adequate  to  the  payment  of 
the  interest  accruing  on  a  debt  owing  by  the 
College  and  to  the  necessary  and  contingent 
expenses.  The  defendants  also  gave  in  evidence 
a  resolution  of  the  Regents  of  the  University 
of  Mar.  22,  1820,  fixing  the  graduation  fee  at 
$25,  one  fifth  to  be  paid  to  the  president,  and 
the  remainder,  after  deducting  the  expenses  of 
the  commencement  and  of  diplomas,  to  be 
equally  divided  among  the  professors  present 
at  the  examination  ;  and  another  resolution  of 
the  Regents  of  Apr.  12, 1825,  by  which,  for  the 
purpose  of  extinguishing  the  debts  of  the  Col- 
lege, it  was  ordained  that,  until  such  debts 
should  be  fully  satisfied  and  paid,  each  of  the 
professors  in  the  College  should  annually  set 
apart  and  gratuitously  contribute  towards  the 
payment  of  such  debts  put  of  the  fees  to  be  re- 
ceived by  him  for  admission  to  his  public  lec- 
55O*]  tures  in  said*  College  the  sum  of  ten 
per  cent,  on  the  yearly  amount  of  such  fees 
over  and  above  the  fees  paid  for  matriculation 
in  said  College,  to  be  paid  to  the  Treasurer  of 
the  College.  It  was  admitted  that  three  of  the 
certificates  given  to  the  plaintiff  were  for  grad- 
uation fees,  amounting  together  to  the  sum  of 
$520.81.  The  plaintiff  was  named  as  a  trustee 
in  the  charter  of  the  College  when  confirmed  in 
1812;  was  a  Trustee  and  professor  in  1817,  and 
in  the  session  of  1825-6.  The  defendants  claim- 
ed to  offset  ten  per  cent,  of  the  amount  of  fees 
received  by  him  in  that  session.  A  verdict  was 
taken  for  the  plaintiff  for  a  nominal  amount, 
subject  to  the  opinion  of  this  court,  upon  a 
case  containing  the  above  facts.  The  cause  was 
argued  by, 

Messrs.  R.  Emmet  and  D.  B.  Ogden,  for 
the  plaintiff. 

Messrs.  Greene  C.  Bronson,  Atty-Gen., 
and  P.  A.  Jay,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  certifi- 
cates given  in  evidence  were  objected  to  by  the 
defendants  as  incompetent  evidence,  on  the 
ground  that  the  officers  by  whom  they  were 
given  acted  in  this  respect  "without  legal  com- 
petent authority.  It  was  not  pretended  that  it 
was  was  within  the  scope  of  the  general  powers 
of  the  Treasurer  and  Registrar  to  borrow  mon- 
ey on  the  credit  of  the  College,  or  to  bind  the 
defendants  by  any  certificates  or  admissions 
which  they  might  think  proper  to  make;  but  it 
was  contended  that  they  had  a  special  author- 
ity in  this  case,  under  the  resolution  of  the 
Board  of  Trustees  passed  Dec.  4,  1817.  The 
resolution  does  in  terms  vest  such  authority  in 
them;  but  it  was  argued,  and  I  think  unanswer- 
ably, on  the  part  of  the  defendants,  that  the 
resolution  itself  was  invalid,  not  having  been 
passed  in  conformity  to  the  express  provisions 
of  the  charter.  The  charter  provides  that  the 
whole  number  of  Trustees  shall  not  at  any  time 
exceed  25,  and  that  a  majority  of  their  whole 
number,  at  any  time  resident  in  the  City  of  N. 
Y.,  shall  form  a  quorum  for  the  transaction  of 
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business,  and  shall  and  may  meet  together  on 
the  first  Tuesdays  *in  May,  Aug.,  Nov.[*551 
and  Feb.  in  every  year,  and  that  on  the  days, 
of  these  anniversary  and  quarterly  meetings,, 
but  at  no  other  time,  they,  the  said  Trustees, 
may  enact  such  by-laws,  rules  and  regulations- 
relative  to  the  affairs  and  property  of  the  said 
College,  and  relative  to  the  duties  of  their  pres- 
ident, vice-president,  professors,  treasurer,  reg- 
istrar and  other  members,  as  they  or  a  majority 
of  them  so  met  at  such  annual  or  quarterly 
meetings  may  think  fit  and  proper,  &c. ;  and 
such  by-laws,  rules  and  regulations  having  re- 
ceived the  approbation  of  the  Regents,  shall 
not  be  annulled,  &c.,  without  the  approbation 
of  the  Regents.  Special  meetings  of  the  Trust- 
ees, for  the  transaction  of  ordinary  business,, 
are  authorized  to  be  called  by  the  president, 
vice-president,  or  senior  professor  and  any 
three  of  the  Trustees,  by  giving  a  written  no- 
tice of  three  days  to  each  Trustee  who  shall  be 
in  the  City  of  N.  Y.,  of  the  time  and  place  of 
holding  said  meeting.  At  such  special  meet- 
ings, five  of  the  Trustees  may  form  a  quorum. 
It  can  admit  of  very  little  question,  that  the 
resolution  which  we  are  now  considering  is  ei- 
ther a  by-law,  rule  or  regulation  within  the 
meaning  of  the  section  of  the  charter  to  which 
I  have  adverted.  It  relates  most  emphatically 
to  the  affairs  and  property  of  the  College,  and 
to  the  duties  of  two  of  its  officers,  the  Treas- 
urer and  Registrar.  It  was  the  obvious  inten- 
tion of  the  framers  of  the  charter,  that  all  the 
important  regulations  of  the  College  should  be 
adopted  at  the  stated  quarterly  meetings.  The 
days  on  which  they  were  to  be  held  were  fixed 
in  the  charter,  and  it  was  presumed  that  all  the 
Trustees  who  felt  an  interest  in  the  prosperity 
of  the  institution,  and  whose  residence  was  not 
too  remote,  would  consider  it  their  duty  to  at- 
tend those  meetings.  The  ordinary  business  of 
the  College  was  left  under  the  control  of  the 
officers  and  a  limited  number  of  Trustees,  to  be 
convened  by  special  notice.  The  power  of  bor- 
rowing money  and  pledging  the  credit  of  the 
College  is  certainly  one  of  the  most  important 
trusts  that  can  be  committed  to  any  of  its 
agents.  A  delegation  of  such  authority  is,  not 
only  within  the  spirit,  but  within  the  very  terms 
of  the  charter  a  by  law,  rule  or  regulation  rela- 
tive to  the  affairs  and  property  of  the  College 
and  the  *duties'of  its  officers,  and  can  [*552 
be  enacted  or  adopted  only  at  the  anniversary 
or  quarterly  meetings  composed  of  a  majority 
of  the  Trustees  resident  in  the  City  of  N.  Y., 
and  must  receive  the  approbation  of  the  Regents 
of  the  University  before  it  becomes  valid  and 
effectual.  The  meeting  at  which  the  resolution 
in  question  was  passed  was  not  held  on  the  first 
Tuesday  in  May,  Aug.,  Nov.  or  Feb.;  it  was 
not  attended  bv  a  majority  of  the  Trustees 
resident  in  the  City  of  N.Y.,and  it  does  not  ap- 
pear ever  to  have  been  sanctioned  or  confirmed 
by  the  Regents  of  the  University.  A  corporation 
can  act  only  in  the  mode  prescribed  by  its  char- 
ter; it  is  an  artificial  being  and  derives  all  i'> 
powers  from  the  Act  by  which  it  is  created ;  it 
has  no  latitude  of  discretion  where  its  mode  of 
operation  is  clearly  pointed  out.  Beatty  v.Mar. 
Ins.  Co.,  2  Johns.,  108;  People  v.  Utica  Ins.  Co., 
15  Id.,  383;  N.  T.  F.  Ins.  Co.  v.  Ely,  2  Cow., 
699;  7  Cow.,  402;  2  Cr.,  166;  1  Kyd,  430;  1 
Str.,  386;  2  Burr.,  723. 
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It  is  stated  in  the  book  of  minutes  kept  by 
the  Board,  that  the  resolution  was  passed  at  an 
adjourned  quarterly  meeting;  and  it  was  con- 
tended that  it  was  competent  for  a  quarterly 
meeting  of  Trustees,  when  regularly  organized 
on  the  day  fixed  in  the  charter,  to  adjourn  to 
any  other  day,  and  then  to  transact  any  busi- 
ness which  might  be  done  at  a  quarterly  meet- 
ing. If  this  were  conceded,  it  would  not  ob- 
viate the  difficultyin  this  case;  the  objections 
still  remain  that  the  meeting  was  not  composed 
of  a  majority  of  the  Trustees  resident  in  the 
City  of  N.  Y.,  and  that  the  resolution  never 
was  approved  of  by  the  Regents.  I  am  of  opin- 
ion, therefore,  that  it  conferred  no  authority 
upon  the  Treasurer  and  Registrar  to  bind  the 
Corporation  by  their  certificate. 

It  is  to  be  remarked  that,  by  the  terms  of  the 
resolution,  these  certificates  are  to  be  given 
only  to  the  professors,  and  that  six  out  of  seven 
of  the  Trustees  who  composed  the  meeting  at 
which  the  resolution  was  passed,  were  the  very 
professors  to  whom  the  certificates  were  di- 
rected to  be  given.  I  do  not  think  this  circum- 
stance would  of  itself  vitiate  the  proceedings, 
if  they  were  regular  in  all  other  respects;  but 
it  obviates  all  difficulty  as  to  the  question  how 
553*]  far  the  acts  of  *officers  de  facto,  under 
color  of  legal  authority,  are  binding.  The 
question  can  arise  only  where  third  persons  are 
concerned.  The  plaintiff  and  the  other  pro- 
fessors were  parties  to  this  transaction,  and  can 
derive  no  benefit  from  it  if  it  was  illegal  or  ir- 
regular. 

It  is  also  to  be  observed,  that  the  certificates 
given  in  this  case  do  not  acknowledge  the  re- 
ceipt of  any  money  from  the  plaintiff,  but  that 
so  much  is  due  to  him,  payable  out  of  the  funds 
of  the  College.  If  admissible,  they  could  only 
apply  to  the  court  on  an  account  stated;  and 
they  would  not  be  evidence  against  the  Treas- 
urer in  an  action  by  the  College  against  him 
for  money  had  and  received. 

But,  excluding  these  certificates,  I  am  in- 
clined to  think  there  is  other  evidence  in  the 
case  which  is,  prima  facie,  sufficient  to  entitle 
the  plaintiff  to  recover.  By  the  charter,  it  is 
made  the  duty  of  the  Board  of  Trustees  to  make 
an  annual  report,  in  writing,  to  the  Regents  of 
the  University,  etc.,  respecting  the  funds  and 
property  of  the  College,  and  all  matters  and 
things  relative  to  the  College  and  the  students 
and  professors  thereof.  The  case  states,  "that 
it  was  admitted  by  the  defendants  that  the  sev- 
eral amounts  claimed  by  the  plaintiff  in  this 
suit  were  included  and  mentioned  as  debts  due 
by  the  College  in  the  accounts  of  the  Treasur- 
er annexed  to  the  annual  reports,  made  sub- 
sequent to  the  giving  of  the  certificates  for  said 
amounts  respectively,  by  the  Trustees  of  the 
College,  under  the  seal  thereof,  to  the  Regents 
of  the  University;  the  professors  of  said  College 
being  a  majority  of  the  Trustees  present  at  the 
different  meetings  when  the  said  reports  were 
agreed  upon."  We  must  intend  that  there  was 
a  regular  Board  of  Trustees  when  these  reports 
were  made;  they  are  to  be  considered  the  acts 
of  the  defendants.through  their  legal  represen- 
tatives; they  were  made  under  the  seal  of  the 
Corporation.  There  can  be  no  question  that  a 
Board  of  Trustees  so  constituted  had  authority 
to  settle  and  adjust  the  accounts  of  the  College, 
and  their  acts  and  admissions  made  under  such 
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circumstances, are, I  think,  pnmafade evidence 
at  least  against  the  defendants.  The  force  of 
the  admission  is  not  affected  by  the  circum- 
stance that  the  professors  constituted  a  major- 
ity of  the  Trustees  who  composed  the  meetings 
at  *which  the  reports  were  agreed  upon.  [*554 
They  were  constitutional  members  of  the  Board 
for  all  purposes;  and  from  the  nature  of  their 
connection  with  the  College,  it  might  well  have 
been  anticipated  that  they  would  be  the  acting 
managers  of  its  concerns.  The  case  discloses 
that  6  at  least  of  the  14  trustees  resident  in  the 
City  of  N.  Y.,  in  1817,  were  professors  of  the 
College;  and  if  they  all  attended  the  meetings 
of  the  Board,  as  they  most  probably  did,  they 
would  always  constitute  a  majority,  unless  the 
Board  was  nearly  full.  Of  itself,  it  affords  no 
ground  for  suspicion;  connected  with  other 
circumstances  tending  to  impeach  their  integ- 
rity in  the  transaction,  it  might  be  entitled  to 
considerable  weight;  but  no  such  circumstances 
are  disclosed  in  the  case,  nor  is  there  any 
ground  to  suspect  that  they  exist.  It  must  be 
presumed  that  the  accounts  of  the  Treasurer, 
in  which  these  debts  were  stated,  were  duly  ex- 
amined by  the  Trustees  before  they  gave  them 
their  sanction  by  annexing  them  to  and  mak- 
ing them  a  part  of  their  annual  reports. 

Considering  the  demand  of  the  plaintiff  as 
prima  facie  established,  the  next  inquiry  is  as 
to  the  set-off  or  deduction  claimed  by  the  de- 
fendants. It  consists  1.  Of  graduation  fees; 
2.  Of  ten  per  cent,  upon  the  yearly  amount 
of  fees  received  by  the  plaintiff  for  admission 
to  his  public  lectures  in  the  College,  for  the 
session  of  1825-6. 

As  to  the  graduation  fees;  it  is  admitted  that 
$520.81  of  the  plaintiff's  account  is  composed  of 
graduation  fees,  which,  instead  of  having  been 
received  by  him,  were  appropriated  to  the  use 
of  the  College.  They  accrued  in  1817,  1818 
and  1819.  The  defendants  contend  that  the 
professors  in  1815  voluntarily  relinquished  to 
the  College  all  claim  which  they  might  other- 
wise have  had  to  these  fees;  and  they  rely 
upon  the  annual  report  made  by  the  Trustees 
to  the  Regents  in  January,  1815,  as  containing 
the  evidence  of  such  abandonment.  It  may 
fairly  be  inferred,  though  there  is  no  express 
evidence  in  the  case,  that  the  plaintiff  was  one 
of  the  Trustees  and  professors  when  that  re- 
port was  made.  He  was  named  a  Trustee  in 
the  charter  in  1812.  and  there  is  nothing  to 
show  that  he  ever  resigned  or  was  removed. 
He  must,  therefore,  be  deemed  to  have  assent- 
ed to  the  report,  and  it  is  properly  used  as 
*evidence  against  him.  The  para-  [*555 
graph  of  the  report  which  is  relied  upon  is  as 
follows:  "To  aid  the  finances  of  the  College, 
the  professors  have  contributed  their  gradua- 
tion fees;  by  this  expedient  the  revenue  had 
(has)  been  found  adequate  to  the  payment  of 
the  interest  accruing,  and  to  the  necessary  and 
contingent  expenses."  The  first  observation  to 
be  made  upon  this  paragraph  is,  that  in  terms 
it  relates  to  what  had  already  been  done,  and 
not  to  what  they  intended  to  do  thereafter. 
The  professors  have  (already)  contributed  their 
graduation  fees.  By  this  expedient  the  revenue 
had  has  been  found  adequate  to  the  payment 
of  the  interest;  both  branches  of  the  sentence 
relating  to  antecedent  events.  The  contribution 
had  not  only  been  made,  but  its  effect  was 
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stated.  The  intention  of  the  professors  to  give 
their  fees  to  the  College  for  the  future,  with- 
out limitation  of  time  or  amount,  I  do  not 
think  can  justly  be  inferred  from  this  report. 
If  it  was  a  gratuity  (as  we  now  consider  it), 
the  professors  are  entitled  to  have  the  language 
of  the  report  construed  most  favorably  for 
them.  It  is  also  the  report  of  the  Trustees,  not 
of  the  professors  as  such. 

But  conceding  that  it  was  intended  as  a 
pledge  of  the  graduation  fees  which  might  sub- 
sequently accrue,  as  well  as  those  which  had 
already  been  appropriated,  it  was  revocable  at 
the  pleasure  of  the  professors.  There  does  not 
appear  to  have  been  any  consideration  for  the 
promise  which  would  put  it  out  of  their  power 
to  revoke  it.  It  must,  I  think,  be  considered 
as  revoked  by  the  resolution  of  Dec.  4,  1817, 
and  the  proceedings  under  it.  All  the  profes- 
sors were  parties  to  that  resolution,  and  three 
of  the  certificates  given  by  the  Treasurer  and 
Registrar  under  it,  acknowledging  the  College 
to  be  indebted  to  the  plaintiff,  were  for  these 
very  graduation  fees.  A  more  distinct  decla- 
ration on  the  part  of  the  plaintiff,  of  his  inten 
tion  to  resume  these  fees,  if  he  had  ever  inti- 
mated or  entertained  a  design  to  part  with 
them,  could  not  well  have  been  made.  It  has 
already  been  shown  that  the  Trustees  knew  of 
and  ratified  the  proceedings  by  making  the 
Treasurer's  accounts  in  which  the  transactions 
were  disclosed  a  part  of  their  report  to  the  Re- 
gents. 

556*]  *But  it  was  suggested  by  the  counsel 
for  the  defendants  that  all  the  fees  paid  by  the 
students  belonged  to  the  College,  not  to  the 
professors,  and  that  the  professors  were  enti- 
tled to  such  compensation  only  as  the  College 
might  think  proper  to  allow  them.  This  sug- 
gestion is  sufficiently  answered  by  the  fact, 
that  the  whole  case  shows  that  it  was  a  con- 
ceded point  in  the  transactions  of  the  College, 
that  the  graduation  fees  belonged  to  the  pro- 
fessors. If  not,  why  did  they  relinquish  them, 
or  why  did  the  College  accept  them  at  their 
hands?  Whether  they  belonged  to  the  profes- 
sors as  a  part  of  the  compensation  agreed  to  be 
paid  to  them  by  the  College,  or  by  virtue  of 
their  offices  alone,  is  utterly  immaterial.  It  is 
manifest  that  they  had  always  been  in  the  hab- 
it of  receiving  them,  either  upon  the  one 
ground  or  the  other.  It  appears  to  me,  there- 
fore, that  the  plaintiff  is  entitled  to  recover 
those  as  well  as  the  other  general  items  of  his 
account. 

The  only  remaining  question  is  as  to  the  de- 
fendants' right  to  claim,  by  way  of  offset,  ten 
per  cent,  of  the  fees  received  by  the  plaintiff 
for  admission  to  his  lectures,  at  the  session  of 
1825-6.  This  claim  is  founded  upon  an  ordi- 
nance of  the  Regents,  passed  Apr.,  12,  1825. 
By  that  ordinance  it  is  made  the  duty  of  each 
ol  the  professors  to  pay  to  the  Treasurer  of  the 
College  ten  per  cent,  on  the  yearly  amount  of 
the  fees  received  by  him,  for  the  purpose  of  cre- 
ating a  fund  to  be  applied  to  the  payment  of 
the  debts  of  the  College.  The  right  of  the  Re- 
gents to  appropriate  any  part  of  the  fees  of  the 
professors  in  this  manner  is  denied  by  the 
plaintiff. 

The  appointment  of  the  professors  as  well 
as  the  Trustees  of  this  College,  is  express- 
ly reserved  by  the  charter  to  the  Regents  of 
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the  University.  Indeed,  the  charter  granted 
to  the  College  in  1812,  was  confirmed  by  the 
Legislature  upon  the  express  condition  that 
such  right  should  be  retained  by  the  Regents. 
Act  relative  to  the  Universitv,  2  R.  L.,  262, 
sec.  8.  Their  legal  style  and  title  are  declared 
by  the  charter  to  be,  Professors  of  the  Univer- 
sity of  the  State  of  New  York,  for  the  College 
of  Physicians  and  Surgeons.  They  are  remov- 
able at  the  pleasure  of  the  Regents,  upon  one 
month's  notice  of  such  intention  being  given, 
either  to  the  Board  of  Trustees,  or  *to  [*557 
the  individual  intended  to  be  removed.  It  is 
made  the  duty  of  the  Trustees  of  the  College 
to  provide  suitable  lecturing  rooms  for  such 
professors  as  the  Regents  might  appoint. 
Nothing  is  said  in  the  charter  as  to  the  manner 
in  which  the  professors  were  to  be  paid.  In  the 
absence  of  all  agreement  or  regulation  upon 
the  subject,  either  express  or  implied,  I  should 
presume  each  professor  would  be  entitled  to 
the  fees  which  he  might  receive  for  attendance 
upon  his  lectures;  such  is  believed  to  be  the 
custom  of  universities  in  such  cases.  But 
there  can  be  no  question  that  it  is  competent  for 
the  Regents  to  fix  the  compensation  of  the  pro- 
fessors in  such  manner  as  they  may  think  ex- 
pedient. They  can  pay  them  either  by  a  fixed 
salary,  or  by  fees  and  perquisites.  It  is  mat- 
ter of  contract,  to  be  determined  by  the  par- 
ties. The  power  of  the  Regents  is  not  re- 
strained in  this  respect  by  the  law  from  which 
they  derive  their  authority.  The  professors 
are  not  bound  to  serve,  if  they  are  dissatisfied 
either  with  the  mode  or  the  amount  of  their 
compensation.  The  Regents  might  have  di- 
rected all  the  fees  to  have  been  paid  into  the 
treasury  of  the  College,  and  a  fixed  salary  to 
have  been  given  to  each  professor.  They  had 
equally  the  right  to  direct  a  portion  of  such 
fees  to  be  paid  to  the  College,  leaving  the  res- 
idue as  the  compensation  of  the  professors. 

Such  a  regulation  must  be  prospective  only 
in  its  operation.  If  the  professors  continue  to 
serve  after  it  is  made  known  to  them,  they 
must  be  deemed  to  have  assented  to  it,  and  to 
have  agreed  to  serve  on  the  jterms  which  it 
prescribes.  The  defendants  are,  therefore,  en- 
titled to  their  allowance  by  way  of  offset.  But 
there  is  no  evidence  in  the  case  as  to  the 
amount  of  fees  received  by  the  plaintiff  for  at- 
tendance upon  his  course  in  the  session  of 
1825-6,  subsequent  to  the  ordinance.  It  is  im- 
possible, therefore,  for  the  court  to  determine 
the  amount  of  the  offset  which  ought  to  be  al- 
lowed, and  we  can  only  say  that  the  plaintiff  is 
entitled  to  judgment  for  $1,911.48,  with  interest 
on  the  items  composing  that  sum,  deducting  ten 
per  cent,  from  his  fees  for  admission  to  his  lec- 
tures in  1825-6. 
Cited  in— 15  Wend.,  562;  19  N.  Y.,  163. 


*FORSYTH  [*558 

v. 

JAMES  GANSON  ET  AL.  Administrators  of 
JOHN  GANSON. 

Liability  for  Necessaries  Furnished  Step- Mother 
— Action  Against  Several  Administrators — Ev- 
idence. 

Amumpglt  will  lie  by  a  stranger  against  a  party 
for  necessaries  furnished  to  and  support  provided 
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for  one  whom  such  party  is  under  a  legal  obligation 
to  maintain  :  so  held,  in  a  case  where  on  the  division 
of  the  property  of  a  father  among  his  sons,  one  ol 
them,  in  consideration  of  receiving-  a  greater  por- 
tion of  the  estate  than  his  brother,  assumed  to  pro- 
vide for  his  father  and  his  step-mother  ;  after  the 
death  ol  his  father,  he  refused  to  provide  for  his 
step-mother,  she  was  supported  by  her  own  son, 
and  an  action  brought  by  him  against  the  party  re- 
ceiving the  property  was  sustained. 

In  an  action  against  admistrators,  where  there  are 
several,  the  admission  of  indebtedness  by  one,  it 
seems,  will  not  entitle  the  plaintiff  to  recover. 

Such  evidence  is  proper  as  a  link  in  the  chain  of 
testimony,  but  unless  the  admissions  of  all  the  ad- 
ministrators are  shown,  the  party  may  require  the 
judge  to  charge  the  jury  to  exclude  the  testimony 
from  their  consideration. 

Citations—  Toll.  Ex.,  367  ;  1  Str.,  20  ;  4  Cow.,  494  :  16 
Johns.,  277  ;  8  Johns.,  72  ;  13  Johns.,  480  :  14  Johns., 
188  ;  1  Esp.,  270,  281  ;  2  Esp.,  739  :  3  Esp.,  1  ;  1  H.  Bl., 
90  ;  3  Bos.  &  P.,  252  ;  5  Bull.  &  P.,  148. 


was  an  action  of  assumpsit,  tried  at  the 
J-  Livingston  Circuit  in  May,  1828,  before 
the  Hon.  John  Birdsall,  then  one  of  the  Cir- 
cuit Judges. 

The  action  was  brought  for  the  support  and 
maintenance  of  Esther  Ganson,  the  mother  of 
the  plaintiff,  and  the  step-mother  of  the  intes- 
tate. It  appeared  when  the  father  of  the  in- 
testate married  Esther  Ganson,  she  was  pos- 
sessed of  property  to  some  considerable  amount  ; 
in  1804,  the  father  of  the  intestate  bought  a 
place  and  went  into  the  business  of  tavern- 
keeping  ;  his  sons,  John  the  intestate  and  James 
the  administrator,  lived  with  him  after  they 
arrived  of  age  and  carried  on  business  togeth- 
er. In  1811,  a  division  was  made  of  all  the 
property  between  John  and  James,  John  re- 
ceiving $1,000  more  than  his  brother,  and 
agreeing  to  support  his  father  and  step-mother, 
and  accordingly  did  so  until  the  death  of  his 
father,  which  happened  about  two  years  after 
the  division  of  the  property  ;  after  the  death 
of  his  father,  John  refused  to  continue  to  sup- 
port his  step  mother,  when  her  son,  the  plaint- 
iff in  this  cause,  took  her  to  his  house,  and 
now  brought  his  action  against  the  adminis- 
trators of  John,  to  recover  for  her  support  and 
maintenance.  On  the  trial  oj:  the  cause  an  ad- 
559*]  mission  *of  James,  the  administrator, 
made  since  the  death-  of  the  intestate,  proving 
the  whole  case,  was  received  in  evidence, 
though  objected  to,  but  the  point  was  reserved. 
Independent  of  that  admission,  the  case  was 
established  by  other  evidence.  The  defendant 
claimed  a  nonsuit,  which  was  refused,  and  the 
judge  charged  the  jury  to  inquire  whether  a 
sum  of  money  or  other  funds  had  come  to  the 
hands  of  the  intestate  for  the  support  of  Esther 
Ganson;  whether  that  fund  had  been  expended; 
or  whether,  for  a  good  consideration,  the  in- 
testate had  become  liable  for  the  support  of 
Esther  Ganson.  If  they  found  that  no  fund 
had  been  created,  or  that  it  had  been  expended, 
or  that  the  intestate  was  not  liable  by  contract 
for  the  support  of  Esther  Ganson,  then  he  di- 
rected them  to  find  for  the  defendants;  other- 
wise, for  the  plaintiff.  The  jury  found  for  the 
plaintiff  for  $297.50,  subject  to  the  opinion  of 
this  court  whether  the  action  could  be  main- 
tained in  the  name  of  the  present  plaintiff. 
The  verdict  was  now  moved  to  be  set  aside. 

Messrs.  A.  Dann  and  J.  A.  Spencer,  for 
the  plaintiff.  The  intestate  having  agreed  to 
support  his  father  and  step-mother  for  a  good 
and  sufficient  consideration,  was  under  both  a 
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moral  and  legal  obligation  to  perform  his  prom- 
ise. A  person  who  is  under  such  obligation 
to  support  another,  and  neglects  or  refuses  to 
do  so,  is  liable  to  an  action  at  the  suit  of  any 
one  who  furnishes  such  support.  8  Johns 
72  ;  10  Id.,  38,  249  ;  13  Id.,  480  ;  14  Id  188  : 
16  Id.,  243 ;  1  Cai.,  585  ;  3  Bos.  &  P  252-5 
Id.,  148;  2  Mass.,  415;  1  Esp.,  270-  2  Id 
739  ;  3  Id.,  1  ;  1  H.  Bl.,  90  ;  4  East,  77  ;  2  Lev.", 
210;  1  Saund.,  264,  n.  1  ;  Hamm.,  Parties,  9, 
10.  The  admissions  of  the  administrator  were 
admissible  in  evidence.  5  Pick  217  391  •  7 
T.  R.,  659  ;  4  Cow.,  355  ;  7  Id.,  174. 

Mr.  J.  Dickson,  for  defendant.  The  ad- 
missions of  the  administrator  ought  not  to  have 
been  received  in  evidence  ;  an  administrator 
may  take  a  case  out  of  the  Statute  of  Limita- 
tions by  his  admissions,  but  he  cannot  charge 
an  estate  by  creating  a  debt  in  that  way.  6 
Johns.,  273;  4  Cow.,  293.  The  intestate  was  un- 
der no  legal  obligation  to  support  his  step-moth- 
er. *16  Johns.,  281, 283, ».;  7  Cow.,  235.  [*56O 
A  mere  moral  obligation  is  not  sufficient  to 
raise  an  implied  assumpait;  but  if,  under  the 
circumstances  of  this  case,  an  assumpsit  might 
be  implied,  an  action  could  be  maintained  only 
in  the  name  of  Esther  Ganson.  The  plaintiff 
in  this  case  cannot  maintain  an  action  ;  for 
with  him  there  is  no  privity  of  contract ;  the 
support  and  maintenance  provided  by  him  for 
his  mother,  as  it  respects  the  intestate,  was  a 
voluntary  courtesy,  for  which  no  action  lies. 
10  Johns.,  361  ;  13  Id.,  496  ;  14  Id.,  87. 

In  the  cases  cited  on  the  other  side,  in  which 
actions  were  maintained  for  necessaries  fur- 
nished to  third  persons,  the  defendant  was  un- 
der both  a  legal  and  moral  obligation  to  do 
what  was  done  by  the  plaintiff  in  his  stead. 

By  ihe  Court,  Sutherland,  /.  If  the  plaint- 
iff can  recover  at  all,  it  must  be  on  the  ground 
that  the  intestate,  John  Ganson,  was  legally 
bound  to  support  his  step-mother,  Esther  Gan- 
son, and  that  having  refused  to  provide  for 
her,  the  law  implies  a  promise  on  his  part  to 
pay  the  plaintiff  whatever  he  has  necessarily 
expended  in  her  support.  There  is  no  evidence, 
either  of  a  request  on  the  part  of  the  intestate 
to  the  plaintiff  to  provide  for  Esther  Ganson, 
or  of  an  express  promise  to  pay  him  for  sup- 
porting her.  The  jury,  by  their  verdict,  have 
found  that  the  intestate  either  had  funds  in  his 
hands  which  he  was  bound  to  apply  to  the  sup- 
port of  his  step-mother,  or  that,  upon  a  good 
consideration,  he  had  promised  to  provide  for 
tier ;  and  I  think  the  verdict  is  warranted  by 
the  evidence  in  the  case. 

After  the  father  had  given  up  all  his  prop- 
rty  to  his  sons  John  and  James,  and  they  had 
divided  it  between  them,  Timothy  Beckus  tes- 
tifies that  James,  speaking  of  the  division  to 
John,  said  :  "I  consider  that  I  have  given  you 
£1,000  the  best  of  the  bargain.  I  have  had  a 
family  while  you  have  had  none,  and  I  expect 
the  old  people  will  remain  with  you."  James 
made  no  reply  ;  but  that  he  understood  that 
ic  was  to  support  his  father  and  step-mother 
is  shown  by  the  testimony  of  Edward  Water- 
ous,  who  states  that  after  the  division  between 
John  and  James,  he  heard  John  say  that  the 
old  people  were  to  live  with  him.  They,  ac- 
cordingly, did  remain  with  him  *dur-  [*56 1 
ing  his  father's  life,  and  the  step-mother  re- 
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mained  some  time  afterwards  without  any  ob- 
jection or  complaint  on  the  part  of  the  intes- 
tate. John  Hascal  also  testified  that  he  heard 
the  father  say  in  John's  presence  that  he  had 
given  up  all  his  property  to  him,  and  that  he 
was  to  maintain  him  and  his  wife ;  and  the 
same  witness  further  stated  that  he  had  heard 
a  great  deal  of  conversation  in  the  Ganson 
family  about  their  property,  and  that  he  un- 
derstood from  such  conversation  that  John 
was  to  support  the  old  people.  This  evidence 
warrants  the  conclusion  that,  in  the  division  of 
the  property  of  the  father  between  the  sons, 
the  support  of  the  parents  was  taken  into  con- 
sideration in  the  portion  allotted  to  John,  and 
that  he  undertook,  in  consideration  of  an  extra 
allowance  then  made  to  him,  to  take  care  of 
and  provide  for  the  old  people  during  their 
lives. 

The  admissions  of  James  Ganson,  one  of  the 
defendants,  as  testified  to  by  George  Hosmer, 
were  competent  evidence  at  the  time  they  were 
received.  Where  there  are  several  executors 
or  administrators,  the  admission  or  confession 
of  one  will  not  charge  the  others  and  enable 
the  plaintiff  to  recover  against  all ;  and  the 
reason  is,  that  each  executor  or  administrator 
is  responsible  for  his  own  acts  only,  and  shall 
not  be  charged  with  the  devastavit  of  his  com- 
panions. One  executor,  therefore,  cannot  con- 
fess a  judgment  which  shall  bind  his  co-execu- 
tors. Toll.  Ex. ,  367  ;  1  Str.  20  ;  Hammon  v. 
Huntley,  4  Cow.,  494;  James  v.  HacJdey,  16 
Johns.,  277.  In  James  v.  Hackley  it  was  con- 
tended that  the  acknowledgment  of  one  of  the 
administrators  was  conclusive  evidence  of  the 
debt  against  all;  but  it  was  held  that  the  other 
administrator  was  not  concluded  from  show- 
ing that  the  debt  never  existed  or  that  it  had 
been  paid.  The  opinion  of  Judge  Spencer  in 
that  case  seems  to  concede  that  the  admission 
of  one  administrator  is  prima  fade  evidence 
against  all;  but  this  appears  to  me  to  be  carry- 
ing the  doctrine  too  far.  Each  administrator 
may  afford  evidence  against  himself  by  his  ad- 
missions; and  if  the  admissions  of  each  are 
shown,  it  is  equivalent  to  a  joint  admission  by 
all.  It  is  competent,  therefore,  to  prove  the 
separate  admission  of  each  administrator  of  the 
562*]*debt;  but  such  admission  by  one  alone, 
where  there  are  several,  will  not  entitle  the 
plaintiff  to  recover;  though  properly  admitted, 
therefore,  at  the  time,  it  should  be  excluded 
from  the  final  consideration  of  the  jury,  unless 
other  evidence  is  produced  which  will  bind  or 
conclude  the  other  administrators.  Here  the 
objection  was  simply  to  the  admission  of  the 
evidence.  The  objection  was  properly  over- 
ruled. The  charge  of  the  judge  is  not  objected 
to.  He  may  have  directed  the  jury  to  disregard 
this  evidence. 

The  remaining  inquiry  is  (admitting  the  in- 
testate to  have  been  legally  bound  to  support 
Mrs.  Ganson),  whether  this  action  can  be  main- 
tained in  the  name  of  the  present  plaintiff.  I 
am  of  opinion  that  it  can.  It  appears  to  me  to 
be  analogous  to  the  case  of  necessaries  fur- 
nished to  a  wife  or  infant  child  for  whom  the 
husband  or  father  improperly  neglects  or  re- 
fuses to  provide.  In  such  cases  the  law  raises 
an  implied  promise,  on  the  part  of  the  hus- 
band and  father,  to  pay  for  such  necessaries. 
8  Johns.,  72;  13  Id.,  480;  14  Id.,  188;  1  Esp., 
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270;  2  Id.,  739;  3  Id.,  1;  1  H.  Bl.,  90;  3  Bos  & 
P.,  252;  5  Id.,  148;  16  Johns.,  281.  In  Mure  v. 
Craig,  5  Bos.  &  P.,  148,  the  husband  had  ex- 
pressly covenanted  with  A,  as  trustee  for  his 
wife,  to  pay  his  wife  a  weekly  allowance  of 
five  shillings  ;  the  wife  lived  with  A,  and  the 
husband  having  neglected  to  pay  the  stipulat- 
ed sum,  A  brought  an  action  of  indebitatiis  as- 
sumpsit  against  him  for  board  and  other  neces- 
saries furnished  to  his  wife,  and  the  action  was 
sustained,  notwithstanding  the  express  cove- 
nant on  which  it  was  admitted  the  plaintiff 
might  have  sued. 

The  intestate  in  this  case  being  legally  bound 
to  provide  for  Mrs.  Ganson,  the  services  and 
supplies  afforded  to  her  by  the  plaintiff  were 
advantageous  to  the  defendant,  and  may  well 
be  considered  as  having  been  rendered  at  his 
request. 

New  trial  denied. 

Cited  in— 14  Wend.,  98 ;  5  Hill,  239 ;  14  Hun,  88 ;  4 
Barb.,  535,  539 :  5  Barb.,  407  ;  10  Barb.,  486 :  7  Bos., 
460;  3Redf.,  406. 


*HARTNESS  v.  BO  YD.       [*563 

Practice  —  Proof  on  Inquest. 

On  an  inquest  at  the  circuit,  the  defendant  may 
cross-examine  the  plaintiff's  witnesses  to  overthrow 
what  has  been  testified  to  on  the  direct  examina- 
tion ;  but  he  cannot  by  the  plaintiff's  witnesses  es- 
tablish a  defense  defeating  the  right  to  recover. 


was  an  action  of  assumpsit,  tried  at  the 
J-  Albany  Circuit  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

The  cause  was  called  as  an  inquest,  the  de- 
fendant not  having  filed  an  affidavit  of  merits. 
The  declaration  being  on  a  promissory  note 
given  by  the  defendant  to  the  plaintiff,  the 
making  of  the  note  was  proved.  The  counsel 
for  the  defendant  then  offered  to  show,  by  the 
witness  who  proved  the  note,  that  the  suit  was 
prosecuted  by  a  person  who  had  no  interest  in 
the  note,  for  his  own  benefit,  and  not  for  the 
benefit  of  the  plaintiff  who,  he  also  offered  to 
prove,  had  absconded.  The  judge  refused  to 
permit  the  defendant  to  examine  the  witness 
to  those  points,  on  the  ground  that  no  affidavit 
of  merits  had  been  filed.  The  defendant  ex- 
cepted.  A  verdict  was  rendered  for  the  plaint- 
iff, which  was  now  moved  to  be  set  aside. 

Mr.  J.  Edwards,  for  defendant. 

Mr.  C.  L.  Allen,  for  plaintiff. 

By  the  Court,  Marcy,  J.  I  am  of  opinion 
that  the  right  of  a  defendant  on  an  inquest 
does  not  extend  so  far  as  to  allow  him  to  in- 
troduce a  substantive  defense  ;  that  is,  a  de- 
fense which  does  not  controvert  the  evidence 
given  on  the  part  of  the  plaintiff  to  sustain  his 
action.  If  the  defendant  could  have  shown, 
by  a  cross-examination  of  the  witness,  that  the 
note  had  not  in  fact  been  made,  or  made  un- 
der circumstances  which  did  not  render  it  ob- 
ligatory upon  the  maker,  he  had  a  right  to  do 
so;  but  he  proposed  to  go  further  ;  he  offered 
to  show  matter  in  defense.  This  is  not  allowed 
to  a  defendant  when  an  inquest  is  taken.  He 
may  overthrow  *by  a  cross-examina-  [*564 
tion  what  has  been  testified  to  by  the  witness 
on  his  direct  examination;  but  he  cannot,  by 
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the  witness  called  by  the  plaintiff,  establish  a 
substantive  defense.  The  very  object  of  the 
rule  in  reference  to  inquests  is  to  preclude  a 
defense.  If  there  be  a  defense,  an  inquest  must 
be  prevented  by  filing  an  affidavit  of  merits. 

New  trial  denied. 

Cited  in-1  Hill,  102 ;  14  How.  Pr.,  51 ;  7  Daly,  82. 

.See-1  Wend.,  78 ;  47  Ind.,  18. 


FARMERS'  DELIGHT 

v. 
LAWRENCE  AND  SNEDEN. 

Construction  of  Statute  Authorizing  the  Arrest 
of  Ships  or  Vessels,  etc. 

The  Acts  authorizing  the  arrest  of  ships  or  ves- 
sels, &c.,  do  not  authorize  proceedings  against 
small,  open,  undecked  boats,  employed  within  a 

§ort,  and  not  performing  voyages  coastwise  from 
tate  to  State,  or  from  one  port  to  another. 
The  words  "ships"  or  "vessels,"  as  used  in  the 
statutes,  are  to  be  understood  as  used  in  common 
parlance.and  apply  only  to  vessels  of  a  larger  class. 
Citations— 17  Johns.,  54;  1  Wend.,  557. 

ERROR  from  the  N.  Y.  C.  P.  Lawrence  and 
Sneden  attached  the  sloop  Farmers'  De- 
light, under  the  Acts  Authorizing  the  Arrest 
of  Ships  or  Vessels  for  Debts,  &c.  The  owner 
of  the  sloop  appeared  and  pleaded;  first  deny- 
ing the  indebtedness,  and  second,  that  the 
sloop  or  vessel  "  is  a  small,  open,  undecked 
boat,  used  and  employed  within  the  Port  of  N. 
Y.,  to  wit :  within  the  City  and  County  of  N. 
Y.,  and  not  engaged,  used  or  employed  in  for- 
eign trade,  or  in  performing  voyages  coastwise 
from  State  to  State,  or  from  one  port  to  an- 
other port."  The  plaintiffs  demurred  to  the 
latter  plea,  and  the  C.  P.  gave  judgment  in 
their  favor.  The  owner  of  the  sloop  sued  out 
a,  writ  of  error. 

Mr.  J.  Wallis,  for  plaintiff  in  error. 

Messrs.  Seaman  and  Wills,  for  defend- 
ants in  error. 

By  the  Court,  Sutherland,  J.  It  was  held 
in  Birkbeck  v.  Ferryboat*,  17  Johns.,  54,  that 
the  Acts  in  question  were  not  applicable  to 
ferryboats  plying  across  the  river  from  N.  Y. 
565*]  to  the  opposite  *Jersey  shore  ;  and  it 
is  remarked  by  the  court  that  the  general  terms 
used  in  the  Acts  of  "ships and  vessels  of  all  de- 
scriptions, built,  repaired  or  equipped  in  this 
State,"  are  qualified  and  restricted  by  other 
parts  of  the  Acts  to  such  ships  or  vessels  as  are 
intended  for  the  navigation  of  the  ocean;  or  at 
all  events,  to  such  as  sail  coastwise  from  one 
port  to  another.  Thus  the  4th  section  of  the 
original  Act  provides,  that  upon  giving  secu- 
rity, &c.,  the  vessel  shall  be  discharged  from 
the  attachment,  and  be  permitted  to  proceed  on 
Tier  voyage.  The  5th  section  declares  that  the 
lien  of  the  attachment  shall  cease  immediately 
after  such  ship  or  vessel  shall  have  left  this 
State;  and  the  Act  of  1817  provides  that  the 
lien  shall  not  endure  beyond  12  days  after  the 
ship  or  vessel  shall  leave  the  port  in  which  she 
may  have  been  attached.  The  court  were, there- 
fore, of  opinion  that  the  Acts  were  not  applica- 
ble to  a  boat,  whose  ordinary  business  was  con- 
fined to  a  particular  port  or  place,  and  out  of 
sight  of  which  it  never  went,  except  tempo- 
rarily, and  for  a  special  .purpose. 

In  the  case  of  Walker  v.  Blackwett,  1  Wend., 
4557,  the  Acts  were  held  to  be  applicable  to  a 
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sloop  of  144  tons  plying  between  N.  Y.  and 
Albany;  and  the  court  seem  to  incline  to  the 
opinion  that  they  are  confined  to  vessels  of  a 
tonnage  required  by  the  Acts  of  Congress,  to 
take  out  a  license,  and  actually  emploved  in 
navigating  from  one  port  to  another,  if  never 
could  have  been  the  intention  of  the  Legisla- 
ture to  embrace  within  these  Acts  the  innu- 
merable row-boats,  sail-boats,  scows  and  other 
small  craft  which  crowd  our  harbors;  they  are 
not  within  the  reason  of  the  law,  nor  within  its 
terms,  as  they  are  ordinarily  used.  They  are 
not  designated  as  ships  or  vessels  in  common 
parlance ;  those  terms  are  usually  applied  to 
vessels  of  a  larger  class;  and  when  all  the  pro- 
visions of  these  Acts  are  considered,  I  think 
we  are  authorized  to  say  that  the  Legislature 
used  them  in  that  sense  in  the  Acts  in  question. 
The  court  below,  therefore,  erred,  and  the  judg- 
ment must  be  reversed. 
Cited  in— 70  N.  Y.,  110;  17  Barb..  529;  Olcott,  405. 


*BROWN  ».  TABER.        [*566 

Negotiable  Paper — Accommodation  Indorser — 
Misapplication  of  Note  —  When  Purchaser 
Chargeable  with  Notice  of. 

Where  a  party  indorsed  an  accommodation  note 
for  another  at  60  days,  with  a  view  of  enabling  the 
maker  to  obtain  a  discount  at  a  bank,  and  the  maker 
after  refusal  by  the  Bank  to  discount  the  note, 
passed  it  off  when  it  had  but  18  days  to  run  in  the 
purchase  of  lottery  tickets  at  retail  price.the  vendor 
of  the  tickets  knowing  that  he  was  not  a  dealer  in 
tickets,  and  having  been  informed  that  the  note  had 
been  in  the  Bank,  and  the  bank  marks  being  upon 
it,  it  was  held,  in  an  action  against  the  indorser,  that 
the  circumstances  combined  were  sufficient  to  have 
put  the  vendor  of  the  lottery  tickets  on  inquiry,  and 
that  he  was  thus  chargeable  with  notice  of  the  mis- 
application of  the  note,  and  that  the  indorser  was 
not  liable. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  before  the  Hon.  William 
A.  Duer,  then  one  of  the  Circuit  Judges. 

The  plaintiff  claimed  to  recover  as  the  in- 
dorsee of  a  note  for  $115,  bearing  date  Apr.  21, 
1828,  payable  at  the  Mechanics'  and  Farmers' 
Bank  in  60  days,  made  by  one  Groat,  to  the  de- 
fendant, and  indorsed  by  him.  The  note  was 
indorsed  for  the  accommodation  of  Groat,  to 
enable  him  to  redeem  the  property  of  one  of  his 
neighbors  taken  in  execution;  it  was  offered  for 
discount  at  the  Bank  by  a  son  of  the  defend- 
ant, and  on  the  Bank  refusing  to  discount  it, 
it  was  returned  to  Groat.  June  5, 1828,  Groat 
attempted  to  raise  money  on  the  note  at  the 
lottery  and  exchange  office  of  the  plaintiff,  the 
clerk  of  the  plaintiff  (the  latter  not  being  pres- 
ent) refused  to  cash  the  note,  but  on  the  appli- 
cation of  Groat,  sold  him  23  lottery  tickets  at 
$5  per  ticket,  and  received  the  note  in  payment; 
$5  was  the  usual  price  for  lottery  tickets,  ex- 
cept to  dealers  in  tickets,  to  whom  the  plaint- 
iff sold  at  $4;  the  clerk  knew  that  Groat  was 
not  a  dealer  in  tickets  ;  he  was  told  by  Groat 
that  he  had  been  in  the  Bank  with  the  note, 
but  did  not  say  for  what  purpose;  the  note  had 
on  it  bank  marks;  i.  e.,  the  name  of  the  maker, 
and  time  when  payable,  in  the  handwriting  of 
one  of  the  bank  clerks.  On  these  facts  a  ver- 
dict was  rendered  for  the  plaintiff,  subject  to 

NOTE. — Accommodation  paper—  Diversion  of.  See 
Denniston  v.  Bacon,  10  Johns.,  198,  note. 
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the  opinion  of  this  court.     The  cause  was  ar- 

§ied  by, 
67*]     *Mr.  B.  M.Wood,  for  the  plaintiff. 

Mr.  A.  Taber,  for  the  defendant. 

By  the  Court,  Marcy,  J.  Groat,  by  putting 
the  note  in  circulation,  acted  in  bad  faith  to- 
wards the  indorser;  and  if  the  person  who  re- 
ceived it  of  him  knew  the  circumstances  under 
which  it  was  passed,  or  is  to  be  considered 
chargeable  with  notice,  .the  plaintiff  cannot  re- 
cover. It  is  not  pretended  that  the  clerk  of  the 
plaintiff  who  received  the  note  had  actual 
knowledge  of  the  misappropriation  of  it;  but 
it  is  insisted  by  the  defendant  that  he  knew 
such  facts  and  circumstances  as  should  have 
put  him  on  inquiry. 

The  verdict  was  taken  subject  to  the  opinion 
of  the  court  upon  the  facts  of  the  case;  we  are, 
therefore,  to  say  whether  the  evidence  was  suf- 
ficient to  charge  the  plaintiff  with  notice  of 
Groat's  improper  conduct  in  putting  off  the 
note.  Notice  to  the  agent  is  notice  to  the  prin- 
cipal. The  plaintiff  was  a  dealer  in  lottery 
tickets,  and  the  note  was  received  in  payment 
for  tickets  sold  to  Groat;  the  note  was,  there- 
fore, received,  it  is  said,  in  the  due  course  of 
business.  Even  if  so  received,  there  may  be  at- 
tendant circumstances,  destroying  the  bona 
fides  of  the  transaction.  It  is  alleged,  on  the 
part  of  the  defendant,  that  such  circumstances 
exist  in  this  case.  Although  there  is  no  one  cir- 
cumstance decisive  of  the  case,  yet  the  circum- 
stances combined,  appear  to  me  to  be  sufficient 
to  have  put  the  plaintiff  on  inquiry.  In  the 
first  place,  the  drawer  had  possession  of  the 
note;  this  fact  warranted  the  inference  that  the 
defendant's  indorsement  was  for  his  accommo- 
dation. The  plaintiff's  agent  knew  it  had  been 
in  the  Bank  ;  he  must,  therefore,  have  under- 
stood one  of  two  things,  either  that  the  note  had 
been  negotiated  and  discounted  at  the  Bank,  or 
lodged  there  for  collection  and  taken  up  by  the 
drawer  before  its  maturity  (an  occurrence  not 
very  probable),  or  that  the  Bank  had  refused  to 
discount  it.  Indeed,  I  think  this  latter  fact  was 
sufficiently  brought  to  the  knowledge  of  the 
plaintiff's  agent;  he  was  told  the  note  had  been 
in  the  Bank,  and  it  had  marks  on  it  made  at 
the  Bank.  He  was  also  applied  to  in  the  first 
instance  as  a  broker  to  discount  it.  Some  con- 
sequence, I  think,  should  be  attached  to  the 
568*]  *fact,  that  after  the  drawer  had  failed 
to  obtain  money  on  it,  he  passed  it  off  for  a 
large  quantity  of  lottery  tickets,  for  which  he 
gave  the  retail  price,  it  being  known  that  he 
was  not  a  dealer  in  that  article.  Again,  when 
passed,  it  had  almost  arrived  at  maturity,  it 
having  but  18  days  to  run.  All  these  circum- 
stances combined  amount,  in  my  judgment,  to 
a  sufficient  notice  of  the  fraud  that  Groat  was 
practicing  on  the  defendants  in  putting  the  note 
in  circulation. 

Judgment  for  defendant. 

Cited  in— 8  Wend..  439  (a);  9  Wend.,  172 ;  14  Wend., 
687 ;  2  Sand.  Ch.,  313 :  6  N.  Y..  315;  1  Abb.  App.  Dec., 
500;  6  Barb.,  97;  33  Barb.,  612;  1  Abb.  Pr.,  239;  1  E. 
D.  8.,  161 ;  20  How.  U.  S.,  366 ;  3  Dill,  52 :  22  Wia.,  475 ; 
49  111.,  227 ;  34  Am.  Rep.,  347  (127  Mass.,  79). 


BROOKS  v.  FRENCH,  Sheriff,  &c. 
Practice  in  Justice  Court — Prisoner  in  Execution. 

A  defendant,  in  a  Judgment  rendered  before  a 
justice,  is  entitled  to  his  dischsirKe  after  an  impris- 

952 


onment  of  30  days,  if  he  has  a  family  and  is  not  a 
freeholder,  although  a  transcript  of  the  judgment 
has  been  filed  in  the  county  clerk's  office,  and  the 
execution  whereon  he  is  imprisoned  is  issued  by  the 
clerk  of  the  county. 

Citations-6  Stat.,  ch.  288,  sec.  20,  26:  15  Johns., 
397 ;  19  Johns.,  277 ;  Act,  Apr.  10, 1818. 

TERROR  from  the  Montgomery  C.  P.  This 
-1-J  cause  was  brought  into  the  Montgomery 
C.  P.  by  an  appeal  from  a  justice's  judgment. 
Brooks  sued  French,  sheriff  of  the  county,  for 
the  escape  of  one  Murphy,  who  was  charged  in 
execution  on  a  justice's  judgment,  rendered  in 

1828,  for  $31.68  in  favor  of  Brooks;  a  transcript 
of  the  judgment  had  been  filed  in  the  clerk's 
office  of  the  county,  and  the  execution  on 
which  Murphy  was  arrested  was  issued  Apr. 
23,  1829,  by  the  clerk  of  the  county.     July  10, 

1829,  Murphy  made  affidavit  that  he  had  re- 
mained in  prison  by  virtue  of  an  execution  is- 
sued on  a  judgment  in  favor  of  the  plaintiff, 
rendered  before  A.  B.,  a  justice  of  the  peace  of 
the  County  of  Montgomery,  for  more  than  30 
days  ;  that  he  was  not  a  freeholder  when  the 
judgment  was  rendered,  or  at  any  time  since, 
and  that  he  had  a  family  in  the  State  of  N.Y., 
for  which  he  provided.  The  sheriff  in  his  plea 
admitted  the  judgment,  the  filing  of  the  tran- 
script, the  issuing  of  the  execution  and  the  ar- 
rest thereon,  and  then  set  forth  the  making  of 
the  affidavit  by  Murphy  ;  and  that  after  the 
making  and  filing  thereof,  Murphy  went  at 
large,  as  he  *lawfully  might.      The  [*56O 
plaintiff  demurred  to  the  plea,  and  the  C.  P. 
gave  judgment  for  the  defendant.    The  plaint- 
iff sued  out  a  writ  of  error,  and  with  the  rec- 
ord was  sent  up  the  affidavit  of  Murphy. 

Mr.  P.  Brooks,  Jr.,  in  pro.  per.,  insisted: 
1.  That  the  Act  of  1824,  under  which  the  pro- 
ceedings against  Murphy  were  had,  does  not 
authorize  an  imprisoned  debtor,  under  a  tran- 
script execution,  to  be  discharged  from  such 
imprisonment  after  30  days,  on  the  ground  of 
his  having  a  family  and  not  being  a  freehold- 
er; and,  2.  That  the  affidavit  of  Murphy  does 
not  show  that  he  was  imprisoned  on  an  execu- 
tion issued  by  the  clerk  of  the  county,  but  that 
on  the  contrary  it  appears  that  he  was  impris- 
oned on  an  execution  issued  by  a  justice  of  the 
peace. 

Mr.  A.  Morrell,  for  defendant  in  error. 

By  tlie  Court,  Sutherland,  J.  The  only 
question  in  the  case  is,  whether  the  provisions 
of  the  16th  section  of  the  Act  for  the  Recovery 
of  Debts  of  the  Value  of  $50,  Stat.,  Vol.  VI., 
ch.  288,  allowing  discharges  in  certain  cases, 
are  applicable  to  justice's  judgments,  the  tran- 
scripts of  which  have  been  filed  in  the  coun- 
ty clerk's  office,  and  upon  which  executions 
have  been  issued  pursuant  to  the  20th  and  21st 
sections  of  the  same  Act. 

The  language  used  in  the  16th  section  is  very 
broad  and  comprehensive;  and  although  it  re- 
fers more  immediately  and  directly  to  execu- 
tions issued  by  the  justice  and  to  be  enforced 
by  a  constable,  still  in  terms  it  extends  to  and 
embraces  all  cases  of  imprisonment  under  that 
Act.  After  pointing  out  the  duty  of  the  con- 
stable, if  he  can  find  no  property,  to  take  the 
body  of  the  person  against  whom  the  execu- 
tion shall  be  issued,  apd  to  deliver  him  to  the 
keeper  of  the  common  jail  of  the  city  or  coun- 
ty, the  section  proceeds  as  follows:  "and  in 
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case  the  person  against  whom  such  execution 
shall  issue  be  a  freeholder,  such  keeper  is  here- 
by commanded  to  keep  him  in  safe  custody, 
&c.,  until  the  debt  or  damages  with  costs  shall 
be  fully  paid,  or  he  be  thence  discharged  by 
57O*]  *due  course  of  law;  and  incase  any 
such  person,  having  a  family  in  this  State  for 
which  he  provides,  and  not  being  a  freeholder 
at  the  time  of  rendering  the  judgment  in  such 
case,  who  now  is  or  hereafter  shall  be  impris- 
oned under  this  Act,  and  shall  have  remained 
in  prison  for  more  than  thirty  days;  and  any 
person,  not  having  a  family  and  not  being  a 
freeholder  at  the  time  of  making  his  affidavit 
hereinafter  mentioned,  and  who  now  is  or 
hereafter  shall  be  imprisoned  under  this  Act, 
and  shall  have  so  remained  in  prison  for  more 
than  sixty  days,  shall  in  either  case  be  dis- 
charged from  prison,"  &c.  A  person  impris- 
oned upon  a  transcript  judgment  and  execu- 
tion is  undoubtedly  imprisoned  under  that  Act; 
and  unless  the  previous  expression,  "any  such 
person,"  clearly  and  unequivocally  restricts 
the  subsequent  provisions  to  persons  arrested 
by  a  constable  upon  an  execution  issued  by  a 
justice,  it  is  our  duty  to  give  to  the  Act  the 
most  liberal  construction  of  which  it  is  sus- 
ceptible in  favor  of  personal  liberty. 

The  right  to  file  a  transcript  of  a  justice's 
judgment  in  the  county  clerk's  office,  and 
thereby  render  it  a  lien  on  the  real  estate  of 
the  defendant,  was  first  given  by  the  Act  of 
1818,  extending  the  jurisdiction  of  justices  of 
the  peace.  The  privilege  of  being  discharged 
after  a  limited  imprisonment,  where  the  de- 
fendant was  not  a  freeholder,  was  not  incor- 
porated in  terms  into  this  Act;  but  the  12th 
section  enacted  that  all  the  provisions  of  the 
Twenty  five  Dollar  Act  of  1813,  should  apply 
to  that  Act,  except  as  therein  otherwise  direct- 
ed. The  12th  section  of  the  Act  of  1813,  is  sub- 
stantially the  same  as  the  16th  section  of  the 
Act  of  1824.  Now  it  was  held,  in  the  case  of 
Harwood,  15  Johns.,  387,  that  a  defendant  im- 
prisoned upon  an  execution  issued  upon  a  jus- 
tice's judgment  which  had  been  recorded  with 
the  clerk  of  the  county,  was  entitled  to  the 
benefit  of  the  provisions  of  the  12th  section  of 
the  Act  of  1813,  to  be  discharged  upon  mak- 
ing the  affidavit  therein  prescribed.  Vide,  also, 
Coman  v.  Merrill,  19  Johns.,  277.  In  the  lat- 
ter case,  however,  it  does  not  appear  whether 
the  defendant  was  imprisoned  upon  a  tran- 
script judgment  or  not.  The  Act  of  1824,  un- 
der which  the  question  now  arises,  is  a  con- 
solidation into  one  Act  of  the  various  provis- 
571*]  ions  of  the  Twenty-five  *Dollar  Act  of 
1813,  and  of  the  Act  of  Apr.  10,  1818,  without 
any  alteration  which  can  affect  the  point  in 
question,  except,  that  under  the  Act  of  1818 
the  execution  upon  a  recorded  judgment, 
though  issued  by  the  clerk  of  the  county,  was 
tested  in  the  name  of  the  justice  who  rendered 
the  judgment,  whereas  by  the  Act  of  1824  it  is 
to  be  tested  in  the  name  of  the  first  judge  or 
senior  judge  of  the  County  Court;  but  in  both 
cases  it  was  to  be  issued  by  the  clerk  of  the 
county,  and  signed  by  him  under  the  seal  of 
his  office.  The  alteration  of  the  test  is  in  no 
respect  material  in  the  construction  of  the  Acts. 

There  is  no  reason  to  suppose  that  the  Leg- 
islature intended,  by  the  Act  of  1824,  to  de- 
prive imprisoned  debtors  of  any  of  the  privi- 
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leges  which  they  before  possessed.  The  course 
of  legislation  in  this  State  has  been  constantly 
in  a  different  direction.  With  a  full  knowl- 
edge of  the  construction  which  had  been  given 
to  the  Act  of  1818,  in  the  case  of  Harwood,  if 
the  Legislature  had  thought  the  construction 
wrong,  or  had  intended  to  alter  the  law  and 
restrict  the  right  to  a  discharge,  where  the  de- 
fendant was  not  a  freeholder,  to  cases  in  which 
the  imprisonment  was  by  virtue  of  an  execu- 
tion issued  by  the  justice  who  rendered  the 
judgment,  they  would  have  used  language  so 
clear  and  explicit  as  to  be  incapable  of  mis- 
construction. They  have,  however,  on  the 
contrary,  adopted  a  phraseology  which  in 
terms  embraces  the  case  in  question.  Murphy 
was  imprisoned  under  the  Act  of  1824.  The 
judgment  was  rendered  by  the  justice,  and  the 
execution  was  issued  in  pursuance  of  the  ex- 
press provisions  of  that  Act.  The  court  be- 
low, therefore,  were  correct  in  the  construc- 
tion which  they  gave  to  the  law  in  question. 
The  affidavit  of  Murphy  conformed  substan- 
tially to  the  directions  of  the  statute. 

Judgment  affirmed. 

Cited  in— 40  Am.  Dec.,  49  (1  Doug.,  199). 


*  JACKSON,  ex  dem.  BALLOTJ  ET  AL.,[*572 
CAMPBELL. 

Corporations — Officers  of— Power  of  Treasurer  to- 
Assign  Securities — Estoppel — Usurious  Mort- 
gage as  Evidence — Assignee  of  Mortgage  to 
what  Interest. 

A  treasurer  of  a  corporate  body,  whose  duty  it  ia 
to  receive  and  pay  debts,  has  no  right,  on  receiving 
the  amount  of  a  debt  due  to  the  Corporation,  to  as- 
sign the  security,  without  direction  from  the  man- 
agers of  the  fiscal  concerns  of  the  Corporation. 

An  assignment  of  a  mortgage  executed  by  a 
treasurer  of  a  corporation,  though  under  the  seal 
of  the  Corporation,  of  which  he  is  the  keeper,  with- 
out the  direction  or  knowledge  of  the  managers, 
and  no  subsequent  ratification  shown,  is  void. 

It  seems  that,  in  the  absence  of  all  proof  on  the 
subject,  an  assignment  thus  formally  executed 
would  be  presumed  to  have  been  regularly  made. 

An  offer  to  pay  a  mortgage,  not  accepted,  is  no 
estoppel  to  a  subsequent  denial  of  the  amount  due, 
or  or  the  right  of  the  holder  to  enforce  payment 
thereof. 

An  instrument  though  void  for  usury,  may  be 
used  as  evidence  of  collateral  facts  for  instance,  a 
usurious  mortgage  may  be  read  in  evidence  to  show 
an  agreement  contained  in  it  that  the  mortgagee 
may  pay  up  an  antecedent  mortgage. 

Where  a  previous  mortgage  is  pald,and  an  assign- 
ment obtained  with  the  concurrence  of  the  mort- 
gagor, the  assignee  is  entitled  to  interest  upon  the 
sum  paid,  as  well  upon  the  interest  as  the  principal- 

Citations— Powell  Mort.,  965,  966;  2  Keb.,  376;  Z 
Com.  Dig.,  529,  530 ;  tit.  Chancery,  3,  s.  3 :  1  Cas.  in 
Ch.,  67,  258 :  1  Vern.,  169 ;  Banbury,  41 ;  5  Burr.,2658; 
Bac.  Abr.,  457,  tit.  Tender,  F  ;  Co.  Litt.,  207  a,  sees. 
335  and  209  b,  sec.  338 ;  20  Vin.,  tit.  Tender,  n.,  sec.  4  ; 
18  Johns.,  110. 

rPHIS  was  an  action  of  ejectment,  tried  at  the 
-L  Madison  Circuit  in  Mar.,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  the  prem- 
ises in  question  as  the  assignee  of  a  mortgage 
executed  by  one  Woolcher  to  the  people  of  the 
State,  bearing  date  in  1797,  conveying  a  lot  of 
land,  of  which  the  premises  in  question  are  a 
part,  given  to  secure  the  payment  of  $525  with, 
interest  at  the  rate  of  six  per  cent,  per  annum, 
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to  be  paid  annually  and  the  principal  when 
demanded.  July  25,  1812,  the  Comptroller  of 
the  State,  in  pursuance  of  an  Act  of  the  Leg- 
islature for  the  Endowment  of  Hamilton  Col- 
lege, assigned  the  mortgage  to  the  Trustees  of 
the  College,  and  Mar.  2,  1827,  the  mortgage 
was  assigned  by  the  Treasurer  of  the  College 
to  Ballou,  one  of  the  lessors  of  the  plaintiff,  in 
consideration  of  $368.17  paid  by  Ballou.  The 
assignment  to  Ballou  purported  to  be  from  the 
Trustees  of  the  College;  the  name  of  the  Treas- 
urer of  the  College  was  subscribed  to  it,  and 
the  seal  of  the  Corporation  was  affixed;  but  it 
573*1  was  executed  without  *the  direction, 
authority  or  knowledge  of  the  Trustees, 
though  the  money  received  of  Ballou  was  paid 
over  to  the  Trustees,  but  they  were  not  in- 
formed of  the  assignment  which  had  been 
made,  nor  was  anything  ever  said  to  them  on 
the  subject.  The  Treasurer  testified,  that  as 
Treasurer  of  the  College,  a  part  of  his  business 
was  to  collect  and  pay  out  money;  that  he  had 
the  custody  of  the  seal  of  the  Corporation,  and 
no  one  but  himself  had  authority  to  affix  the 
seal  to  any  instrument;  that  he  usually  affixed 
it  to  diplomas,  and  had  affixed  it  by  direction 
of  the  Trustees  to  several  contracts  made  by 
them.  He  further  testified  that  the  balance  due 
on  the  mortgage  Mar.  2,  1827,  was  $368.17, 
which  sum  included  interest  at  the  rate  of  sev- 
en per  cent,  per  annum,  after  July  1,  1822. 
The  plaintiff  rested,  snd  the  defendant  moved 
for  a  nonsuit,  contending  that  the  assignment 
to  Ballou  by  the  Treasurer,  being  without  au- 
thority, passed  no  interest,  and  that  the  pay- 
ment by  Ballou  was  an  extinguishment  of  the 
mortgage;  the  motion  was  denied. 

The  defendant  proved,  that  Sep.  5,  1827,  he 
tendered  to  Ballou  $363  in  specie  in  extinguish- 
ment of  the  mortgage;  he  offered  to  pay  the 
principal  with  interest,  at  the  rate  of  six  per 
•cent,  per  annum,  desired  Ballou  to  produce  the 
mortgage,  that  the  amount  due  might  be  esti- 
mated, offered  $2  or  $3  in  addition  to  the  $363 
tendered,  and  had  $400  in  specie  ready  to  sat- 
isfy whatever  might  be  the  balance.  Ballou 
did  not  produce  the  mortgage,  nor  did  he  ac- 
cept the  money;  he  insisted  that  he  was  enti- 
tled to  interest  at  the  rate  of  seven  per  cent, 
per  annum  since  1822,  when  the  money  became 
due,  and  according  to  which  he  had  paid  the 
Treasurer  of  the  College. 

It  was  proved  on  the  part  of  the  plaintiff, 
that  the  balance  due  on  the  mortgage  Mar.  2, 
1827,  calculating  interest  at  only  six  per  cent., 
was  $357,02;  that  charging  interest  on  that 
sum  at  the  rate  of  six  per  cent,  up  to  Sep. 
•5,  1827,  made  the  amount  due  on  that  day 
$367,92,  and  that  computing  interest  on  the 
principal  only  up  to  that  time,  the  amount  was 
$364.24.  The  plaintiff  also  produced  in  evi- 
dence a  mortgage  of  the  premises  fn  question, 
executed  by  the  defendant  to  Ballou,  to  secure 
574*]  the  payment  *of  $600,  with  interest, 
bearing  date  Apr.  12,  1824,  in  which  was  con- 
tained a  stipulation  that  Ballou  should  have 
the  right  to  pay  the  people  of  the  State  such 
monies  as  might  be  due  on  the  mortgaged 
premises,  should  it  be  necessary  for  the  pur- 
pose of  holding  his  claim  good;  and  that  he 
should  hold  the  mortgage  of  1824  as  security 
for  the  money  so  paid,  in  addition  to  the  $600 
secured  thereby.  The  plaintiff's  counsel  stated 


that  this  mortgage  was  produced  not  for  the 
purpose  of  making  title  under  it.  but  to  show 
the  assent  of  the  defendant  to  Ballou's  paying 
off  or  taking  an  assignment  of  the  mortgage 
executed  by  Woolcher.  The  defendant  offered 
to  prove  that  the  mortgage  of  1824  was  given 
on  an  usurious  consideration;  which  evidence 
was  objected  to  and  rejected.  A  verdict  was 
rendered  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

Mr.  N.  P.  Randall,  for  plaintiff.  Ballou 
was  the  assignee  of  the  mortgage  of  Woolcher, 
and  was  entitled  to  recover.  Having  paid  the 
holder  of  the  mortgage  the  amount  due,  as  well 
interest  as  principal,  he  was  entitled  to  demand 
interest  on  the  whole  sum  paid  by  him.  Com. 
Dig.,  tit.  Chancery,  3,  sees.  3  &  4,  A,  6,  8;  5 
Bac.  Abr.,  tit.  Mortgage.  6;  Pow.,  Mort.,905, 
906.  The  tender  being  of  a  sum  less  than  what 
was  due,  is  unavailable;  the  circumstance  of 
the  party  offering  a  few  dollars  more,  and  hav- 
ing a  large  sum  ready  to  pay,  is  of  no  avail,  as 
he  offered  to  pay  only  six  per  cent,  when  lia- 
ble to  pay  seven  per  cent,  interest.  Again;  the 
tender  could  legally  be  made  only  to  the  Treas- 
urer of  the  State,  according  to  the  terms  of  the 
mortgage;  a  tender  to  an  executor  when  pay- 
ment is  reserved  to  an  obligee  or  his  heirs,  is 
not  good.  Bac.  Abr.,  tit.  Tender  D,  Co.  Litt., 
209  b,  210  a,  212  a. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
assignment  to  Ballou  was  void;  the  Treasurer 
of  the  College  was  not  authorized  bv  the  Trust- 
ees to  transfer  the  mortgage;  this  is  expressly 
shown.  An  agent  authorized  to  collect  has  no 
power  to  assign  securities,  he  cannot  receive 
the  debt  of  his  principal  and  yet  transfer  the 
title  held  as  security  for  the  payment  of  such 
*debt.  The  payment  of  the  debt  in  this  [*575 
case  extinguished  the  lien  of  the  mortgage. 
The  tender  was  sufficient,  and  destroyed  the 
lien ;  a  tender  to  an  agent  is  a  tender  to  the 
principal;  the  Trustees  of  the  College  stood  in 
the  place  of  the  Treasurer  of  the  State,  and  for 
this  purpose  represented  him. 

Mr.  Randall,  in  reply.  The  Treasurer  of  the 
College  had  authority  to  receive  the  money;  he 
might  have  given  a  release,  and  why  not  as- 
sign? The  Corporation  incurred  no  obligation 
by  the  act.  An  assignment  to  Ballou  was  more 
beneficial  than  a  release  or  discharge;  being  a 
subsequent  incumbrancer,  he  was  entitled  to 
an  assignment.  The  Trustees  of  the  College 
received  the  benefit  of  the  transaction,  and  not 
having  dissented,  they  are  bound  by  the  act  of 
their  agent.  1  Kyd,  Corp.,  368,  214. 

By  the  Court,  Sutherland,  J.  The  defend- 
ant objects  to  a  recovery,  principally  on  two 
grounds:  1.  That  the  Treasurer  of  Hamilton 
College  had  no  authority  to  assign  the  mort- 
gage, and  that  Ballou,  consequently,  acquired 
no  interest  in  the  mortgage,  or  title  to  the 
mortgaged  premises,  by  virtue  of  such  assign- 
ment; and  2.  That  admitting  the  assignment 
to  have  been  valid,  the  lien  of  the  mortgage 
was  destroyed  by  the  tender  made  of  the  prin- 
cipal and  interest  due  upon  the  mortgage, 
which  Ballou  refused  to  receive. 

In  the  absence  of  all  proof  upon  the  subject, 
we  should  probably  have  been  authorized  in 
presuming  that  the  assignment  had  been  regu- 
larly made,  and  that  it  had  been  signed  by  the 
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Treasurer  and  the  seal  of  the  Corporation  af- 
fixed thereto,  by  the  express  authority  of  the 
Trustees.  But  the  Treasurer  states,  affirma- 
tively and  distinctly,  that  he  had  no  express 
direction  or  authority  from  the  Trustees  to 
make  the  assignment;  that  he  never  consulted 
them  upon  the  subject,  and  that  it  was  made 
without  their  knowledge;  and  it  is  to  be  in- 
ferred from  his  testimony  that  they  were  igno- 
rant of  the  fact  even  at  the  time  of  the  trial. 
The  money  received  upon  the  assignment  was 
regularly  credited  in  the  accounts  of  the  Treas- 
urer, but  without  stating  that  it  had  been 
raised  by  an  assignment  of  the  mortgage,  in- 
576*]  stead  of  a  payment  by  the  *mortgagor 
in  the  ordinary  course.  There  is  nothing, 
therefore,  from  which  the  subsequent  assent 
of  the  Corporation  to  the  assignment  can  be  in- 
ferred. 

The  authority  to  collect  and  pay  the  debts 
of  the  Corporation  does  not  involve  the  power 
to  sell  and  assign  its  securities,  much  less  to 
bind  it  by  the  solemn  obligation  of  its  seal. 
The  fact  that  the  Treasurer  had  the  custody  of 
the  seal,  lays  no  foundation  for  a  presumption 
or  inference  that  he  had  a  right  to  use  it  so  as 
to  bind  the  Corporation,  without  the  express 
direction  of  the  Trustees.  He  was  a  mere  de- 
positary. The  Treasurer  states  that  he  had 
affixed  it  to  several  contracts  made  by  the 
Trustees,  by  their  directions.  He  does  not  pre- 
tend that  he  had  ever  used  it,  except  in  this 
instance,  without  such  direction.  There  is  no 
user,  therefore,  from  which  the  power  can  be 
implied,  if  such  a  power  is  capable  of  being 
established  by  implication.  But  in  this  in- 
stance not  only  the  seal  was  affixed  without 
the  knowledge  of  the  Trustees,  but  it  was  af- 
fixed to  a  contract,  not  made  by  them,  but  by 
the  Treasurer,  and  of  which  they  never  heard. 

It  appears  to  the  court,  that  to  give  to  this 
assignment  the  effect  of  a  conveyance  of  the 
legal  estate  of  the  Corporation  in  the  premises 
covered  by  the  mortgage  would  be  establish- 
ing a  principle,  the  operation  of  which  would 
be  found  most  inconvenient  and  alarming.  It 
would  be  equally  applicable  to  all  public  and 

Erivate  agents,  from  the  Comptroller  of  the 
tate,  down  to  every  attorney  to  whom  a  de- 
mand may  be  intrusted  for  collection.  Would 
an  assignment  by  the  Comptroller  of  the  mort- 
gages given  to  the  State,  without  an  express 
legislative  provision  upon  the  subject,  pass  the 
interest  of  the  State  in  the  mortgaged  prem- 
ises, and  enable  the  assignees  to  recover  them 
in  an  action  of  ejectment  ? — or  could  an  at- 
torney at  law,  with  whom  a  note  was  intrust- 
ed merely  for  the  purpose  of  collection,  trans- 
fer it  by  assignment  to  whomsoever  he  pleased? 
A  plaintiff  in  ejectment  must  show  a  strict 
legal  title  ;  he  cannot  claim  the  benefit  of  pre- 
sumptions in  his  favor,  nor  supply  the  defect 
in  his  legal  title  by  any  equitable  considera- 
tions resulting  from  the  circumstance  of  hav- 
ing paid  a  valuable  consideration  for  an  as- 
signment or  conveyance  which  from  any  cause 
577*]  whatever  *proves  to  be  invalid.  His 
equities,  if  any  he  has,  are  to  be  enforced  in  a 
different  action  at  least,  if  not  in  a  different 
form.  A  defendant  in  ejectment,  when  not 
bound  by  some  matter  of  estoppel,  may  always 
avail  himself  of  any  imperfection  in  the  legal 
title  of  the  plaintiff. 
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The  tender  made  by  the  defendant  Sep.  5, 
1827,  of  the  amount  which  he  admitted  to  be 
due  on  the  mortgage,  is  not  such  an  admission 
of  the  lessor's  right  as  to  preclude  the  defend- 
ant from  subsequently  denying  it.  He  may 
have  been,  and  probably  was  ignorant  of  the 
manner  in  which  the  assignment  had  been 
made.  A  strict  legal  tender  and  a  payment  of 
the  money  into  court,  in  an  action  of  debt  or 
assumpsit,  is  an  admission  of  the  plaintiff's 
right  to  recover  the  amount  tendered  ;  but  a 
mere  offer  to  pay  has  no  such  conclusive  ef- 
fect ;  it  is  mere  matter  of  evidence,  and  is  not 
applicable  in  principle  to  a  case  like  this.  It 
is,  at  most,  but  an  admission  that  so  much  is 
due  on  the  security  ;  but  if  not  accepted,  the 
defendant  is  at  liberty  at  any  subsequent  time 
to  contest  the  plaintiff's  right  to  the  security 
and  the  amount  also. 

This  objection  being  fatal  to  the  plaintiff's 
right  to  recover,  it  is  unnecessary  to  discuss  at 
large  the  other  points  in  the  case.  I  shall, 
therefore,  only  observe,  that  the  mortgage  of 
Apr.  12,  1824,  given  by  the  defendant  to  Bal- 
lou,  was  properly  admitted  in  evidence  for  the 
purpose  for  which  it  was  offered.  It  was  of- 
fered to  show  that  Ballou  had  paid  up  the 
mortgage  to  the  College,  and  taken  an  assign- 
ment of  it  with  the  assent  of  the  defendant. 
Admitting  it  to  have  been  usurious  and,  there- 
fore, absolutely  void  as  a  security,  it  was  still 
competent  evidence  between  the  parties  of  any 
collateral  fact  which  it  legitimately  tended  to 
establish.  It  shows,  satisfactorily,  that  it  was 
understood  between  the  parties  that  Ballou 
was  to  pay  off  this  mortgage,  if  not  to  take  an 
assignment  of  it.  He  would,  therefore,  in  an 
appropriate  action,  be  entitled  to  recover  the 
principal  and  interest,  at  six  per  cent.,  up  to 
the  time  when  he  paid  the  mortgage  to  the 
College,  with  interest  upon  that  sum  at  the 
same  rate  until  paid  by  the  defendant. 

*When  a  mortgage  is  assigned  with  [*578 
the  concurrence  of  the  mortgagor,  the  assignee 
shall  be  entitled  to  interest  upon  the  interest 
paid  by  him,  as  well  as  upon  the  principal  of 
the  mortgage  ;  Pow.,  Mortg.,  965,  966  ;  2  Keb., 
876;  2  Com.  Dig.,  429,  530,  tit.  Chancery,  3, 
sec.  3  ;  Smith  v.  Pemberton,  1  Cas.  in  Ch.,  67, 
258 ;  1  Vern.  169 ;  but  if  made  without  the 
privity  of  the  mortgagor,  the  interest  paid  does 
not  become  principal  so  as  to  carry  interest. 
Com.  Dig.,  Chan..  3,  sec.  3,  530.  This  latter 
position,  however,  is  said,  in  an  anonymous 
case  in  Banb.,  41,  to  have  this  qualification  : 
that  if  the  mortgagee  had  applied  to  the  mort- 
gagor before  the  assignment  and  demanded  his 
money  and  required  him  to  joint  in  the  assign- 
ment, if  the  mortgagor  refuses  either  to  pay  or 
join,  the  assignee  shall  recover  interest  both 
on  the  principal  and  interest.  I  apprehend, 
however,  this  would  not  be  the  rule  at  law, 
whatever  it  might  be  if  the  mortgagor  should 
come  into  a  court  of  equity  to  redeem.  Mr. 
Banbury's  cases  are  not  of  very  high  authority. 
Ld.  Mansfield  observed,  in  TinMer  v.  Pool,  5 
Burr.,  2658,  that  they  were  very  loose  notes, 
and  were  never  intended  for  publication.  In 
an  ordinary  case  of  assignment,  the  assignee 
has  a  lien  under  the  mortgage  for  whatever 
sum  he  would  be  entitled  to  recover  against 
the  mortgagor. 

Had  the  assignment  been  valid,  the  tender 
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•was  not  sufficient.  If  the  assignment  had  been 
made  with  the  assent  of  the  Corporation,  the 
mortgage  would  have  been  a  lien  for  the  inter- 
est upon  the  interest  due  when  the  assignment 
was  made,  as  well  as  for  the  principal.  The 
defendant  expressed  a  readiness  to  pay  only 
the  principal  and  interest  upon  it  at  six  per 
cent.,  and  the  amount  actually  tendered  was 
not  equal  to  the  principal  and  interest  com- 
pounded after  the  assignment.  It  is  well  set- 
tled that  a  tender  of  the  amount  due  upon  a 
mortgage,  though  not  accepted,  discharges  the 
lien,  although  the  debt  remains  and  may  be  re 
covered  in  an  action.  Bac.  Abr.,  457,  tit.  Tend- 
er, F;  Co.  Litt.,  207  a,  sec.  335,  and  209  b, 
sec.  338  ;  20  Vin..  tit.  Tender,  N,  sec.  4  ;  Jack- 
son v.  Crafts,  18  Johns.,  110. 
Judgment  for  defendant. 

Cited  in— 5  N.  Y.,  355 ;  11  Hun,  171 ;  19  Hun,  67 ;  29 
Barb.,  304  ;  41  Barb.,  24 ;  42  Barb.,  463 ;  17  How.  Pr., 
257 ;  26  How.  Pr.,  239 :  10  Abb.  N.  S.,  487 ;  6  Bos.,  263 ; 
2  Black.,  716;37Cal.,  598. 
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GROW  AND  BROWN. 


A  bond  by  an  administrator  to  convey  real  estate 
of  his  intestate  in  contemplation  of  a  sale  under  a 
surrogate's  order  is  void. 

Citation— 3  Cow.,  299. 

DEMURRER  to  declaration.  The  plaintiff 
declared  on  an  agreement  under  seal,  en- 
tered into  between  him  and  the  defendants, 
wherein  they  are  described  as  the  administra- 
tors of  the  estate  of  J.  Grow,  deceased,  and 
whereby  they  bound  themselves  to  execute  to 
the  plaintiff  a  proper  conveyance  of  a  certain 
piece  of  land  owned  by  their  intestate,  as  soon 
as  they  could  obtain  a  sale  of  the  same  under 
an  order  of  the  surrogate.  The  plaintiff,  on 
his  part,  engaged  to  pay  the  defendant  $555, 
by  installments  at  specified  times,  and  to  give 
certain  securities  for  the  same  ;  for  the  faith- 
ful performance  of  which  covenants  the  par- 
ties bound  themselves  each  to  the  other  in  the 
sum  of  $100,  fixing  that  amount  as  liquidated 
damages.  The  plaintiff  averred  that  before 
the  commencement  'of  the  suit,  to  wit :  on, 
&c.,  the  defendants  did  obtain  a  sale  of  the 
premises  under  an  order  of  the  surrogate  of 
the  County  of  Jefferson,  but  that  they  had 
neglected  and  refused  to  execute  the  convey- 
ance. On  his  part  he  averred  readiness  and 
willingness  to  perform  the  agreement,  and  a 
tender  of  the  securities,  etc.  The  defendants 
demurred. 

Mr.  J.  T.  B.  Van  Vechten,  for  defend- 
ants, cited  3  Cow.,  299  ;  17  Johns.,  301. 

Mr.  S.  Stevens,  for  the  plaintiff,  cited  5 
East,  550;  4Maule&S.,69;  Hob.,  14;  11  Co., 
275;  5  Taunt.,  727. 

By  the  Court,  Savage,  Uh.  J.  I  cannot  dis- 
tinguish this  case  from  that  of  0.  of  Bridgewater 
v.  0.  of  Brookfield,  3  Cow.,  299,  where  it  was 
held,  that  until  there  is  a  deficiency  of  person- 
al property  to  pay  the  debts  of  the  intestate, 
the  administrators  have  no  control  over  the 
lands  of  the  intestate  ;  and  that  until  the  au- 
thority is  given  to  them  to  sell,  any  contract 
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which  they  make  in  relation  *to  such  [*58O 
sale  is  utterly  void,  and  incapable  of  being 
enforced  either  at  law  or  in  equity  ;  and  it  was 
also  there  held  that  it  would  be  against  the 
policy  of  the  law  to  permit  the  authority  con- 
ferred by  the  surrogate  to  be  influenced  or 
controlled  by  any  previous  contract. 

By  the  statute,  administrators  must  sell  at 
auction,  and  they  can  sell  in  no  other  manner; 
the  highest  bidder  must  have  theproperty.and 
to  him  the  admininistrators  must  convey.  Sup- 
pose a  bidder  at  the  auction  were  to  offer  $600 
for  this  property  which  the  administrators  have 
agreed  to  sell  for  $555,  they  must  forfeit  and 
pay  $100  out  of  their  own  pockets  according 
to  this  contract.  They  have  every  inducement, 
therefore,  to  discourage  bidding,  whereas  their 
duty  requires  them  to  sell  at  the  highest  price. 
Such  a  contract  is  highly  improper,  and  a  vio- 
lation of  the  duty  of  the  administrators.  It  is, 
of  course,  contrary  to  the  policy  of  the  statute 
and  void. 

In  the  cases  referred  to  by  the  plaintiff,  the 
bond  contained  two  parts,  one  of  which  was 
legal  and  the  other  illegal  and,  therefore,  that 
which  was  good  was  preserved  and  enforced. 
Not  so  here.  The  money  to  be  paid  here  is  on 
failure  to  do  an  act  which  is  illegal  and  repre- 
hensible. 

The  defendants  are  entitled  to  judgment. 

Cited  in— 20  Wend.,  29 ;  3  Paige.  158 ;  2  Wood  &  M.. 
179 ;  3  Wood  &  M.,  499. 


HERRICK  e.  STOVER. 

Right  of  Way— Width  of  Private  Road- -Evi- 
dence of— Fence — Assent  to  Location — Reversal 
of  Judgment. 

The  record  of  a  private  road  laid  out  by  commis- 
sioners designating  the  course,  distance  and  quanti- 
ty of  land  taken,  is  sufficiently  definite  to  show  that 
the  road  was  intended  to  be  two  rods  wide,  and  pa- 
rol  evidence,  that  such  would  be  the  result  from  the 
data  given,  is  admissible. 

Where  a  party  obtains  a  right  to  a  private  road  of 
the  width  of  two  rods.the  owner  of  the  land  through 
which  it  passes  must  so  build  his  fences  as  to  leave 
full  two  rods  in  width  in  every  part  of  the  road  ;  he 
cannot  build  a  Virginia  fence,  placing  the  center 
on  the  exterior  lines  of  the  two  rods,  with  the  an- 
gles projecting  into  the  road. 

A  party  will  be  deemed  to  have  assented  to  such 
location  of  the  fences,  if  apprised  that  the  damages 
of  the  owner  of  the  lands  were  assessed  in  reference 
to  such  location,  or  if  he  permits  the  fences  to  be 
thus  built  without  objection. 

Although  a  suit  is  manifestly  vexatious  and  a 
plaintiff  entitled  to  only  nominal  damages,  a  judg- 
ment of  a  subordinate  tribunal,  if  erroneous,  will 
be  reversed. 

Citations-Burr..  11,  54,  664;  2  T.  B.,  4;  3  Johns., 
239  ;  4  T.  R.,  753. 

ERROR  from  the  Rensselaer  C.  P.  [*581 
Herrick  sued  Stover  in  a  justice's  court 
for  an  encroachment  upon  a  private  road,  ob- 
tained by  him  over  the  lands  of  the  defendant, 
under  the  Statute  Regulating  Highways.  The 
encroachment  consisted  in  the  building  of 
worm  or  Virginia  rail  fences,  on  each  side  of 
the  road,  so  near  to  each  other  that  in  eleven 
places  the  width  of  the  road  was  only  22  feet 
and  -jSj-  of  an  inch  on  an  average,  varying  from 
about  20  to  23  feet,  instead  of  two  rods.  The 
justice  rendered  judgment  for  the  plaintiff  for 
six  cents  damages  and  $1.81  costs.  The  de- 
fendant appealed  to  the  Rensselaer  C.  P.,  where 
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cause  was  again  tried.  The  plaintiff  produced 
a  record  of  the  road,  containing  a  particular 
description  of  the  place  of  beginning,  the 
courses  and  distances,  stating  its  extent  across 
the  lands  of  the  defendant  to  be  19  chains  and 
74  links,  and  its  contents  to  be  3  roods  and  38 
perches  of  land.  The  road  was  laid  out  by 
commissioners  on  the  oath  of  twelve  freehold- 
ers declaring  it  to  be  proper.  The  surveyor 
employed  by  the  commissioners  testified  that 
he  ran  but  one  line  ;  that  the  road  was  calcu- 
lated to  be  two  rods  wide,  measuring  from  the 
line  run  by  him  as  a  center,  and  that  only  by 
estimating  the  road  to  be  two  rods  wide,  could 
the  quantity  of  land  taken  amount  to  3  roods 
and  38  perches :  this  evidence  was  objected  to 
by  the  defendant,  but  received  by  the  court. 
The  encroachment  by  means  of  the  fences  was 
proved  as  above  stated  ;  they  are  worm  rail 
fences,  the  centers  of  which  are  placed  on  the 
exterior  line  of  the  two  rods,  angling  alternate- 
ly on  the  land  of  the  defendant  and  on  the  road, 
having  stakes  at  each  angle .  The  road  is  on 
high  ground,  and  subject  to  drifts  in  the  win- 
ter season  ;  it  was  laid  out  in  July,  1824  ;  in 
Sep.  following,  the  defendant  built  the  fences, 
and  in  the  ensuing  month  of  Oct.,  the  plaintiff 
required  the  defendant  to  remove  them.  The 
damages  of  the  plaintiff  were  appraised  at  $100, 
including  $10,  the  costs  of  the  proceedings, 
which  sum  was  paid  to  the  defendant,  who 
elected  to  use  the  road  in  common  with  the 
plaintiff. 

On  the  part  of  the  defendant,  it  was  proved 
by  two  of  the  commissioners  who  assessed  the 
damages  of  the  defendant  by  reason  of  the  road, 
582*]  that  they  made  their  assessment  on  *the 
assumption  that  rail  fences  were  to  be  built, 
and  that  the  center  of  the  fences  was  to  be 
placed  on  the  exterior  of  the  two  rods  ;  that  it 
was  spoken  of  by  the  parties  that  rail  fences 
were  to  be  built,  and  that  in  the  presence  of 
the  parties  they  made  an  estimate  of  the  num- 
ber of  rails  necessary  for  the  building  of  the 
fences  ;  and  that  on  the  assumption  that  the 
fences  were  to  be  placed  otherwise  than  on  the 
center  of  the  exterior  lines  of  the  two  rods,  they 
would  have  assessed  the  damages  at  a  greater 
amount :  this  evidence  was  objected  to,  but  re- 
ceived. The  defendant  further  proved  that 
the  fences  were  built  as  nearly  on  the  exterior 
line  of  the  two  rods  as  possible,  and  that  one 
of  the  commissioners  of  highways  who  laid  out 
the  road  directed  the  fences  to  be  built  on  the 
line  ;  this  direction  was  given  to  a  son  of  the 
defendant,  when  the  other  commissioners  and 
the  plaintiff  were  present,  but  whether  the 
plaintiff  heard  the  directions,  the  witness  could 
not  say  :  this  testimony  was  also  objected  to, 
but  received. 

The  court  charged  the  jury  that  the  width 
of  the  road  was  not  designated  by  the  record, 
and  that  they  must  decide  whether  it  was  in- 
tended to  be  two  rods  wide  or  not ;  if  they 
should  find  it  was  to  be  of  that  width,  there 
could  be  no  doubt  that  the  defendant  had  en- 
croached upon  it,  and  the  plaintiff  was  entitled 
to  their  verdict  for  such  damages  as  they  should 
think  proper  to  allow  ;  but  if  they  believed 
that  the  commissioners  of  highways  declared 
and  intended  at  the  time  of  the  laying  out  of 
the  road  that  the  fences  should  be  placed  as 
they  had  been  placed,  and  that  the  plaintiff  so 
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understood  it  and  assented  to  the  assessment  of 
damages  according  to  such  understanding,  and 
that  the  fences  had  been  placed  according  to 
such  assent  and  understanding  of  the  parties, 
then  they  should  find  for  the  defendant.  The 
jury  found  a  verdict  for  the  defendant,  on 
which  judgment  was  entered.  The  plaintiff 
having  had  a  bill  of  exceptions  signed,  sued 
out  a  writ  of  error. 

Mr.  H.  P.  Hunt,  for  plaintiff  in  error.  The 
evidence  of  the  surveyor  was  properly  received ; 
it  did  not  contradict  or  vary  the  record,  but 
was  entirely  consistent  with  it  and,  therefore, 
admissible.  1  Phil.  Ev.,  ch.  10,  sec.  2.  He 
was  called  to  show  *how  the  quantity  [*583 
of  land  specified  in  the  record  was  arrived  at. 
A.11  the  testimony  in  the  case,  however,  shows 
that  the  road  was  to  be  two  rods  wide.  The 
evidence  of  the  direction  given  by  the  commis- 
sioners of  highways  as  to  the  placing  of  the 
fence,  and  of  the  principles  on  which  the  ap- 
praisers assessed  the  damages,  was  illegal,  and 
ought  not  to  have  been  received,  because  it 
was  not  shown  that  the  plaintiff  was  privy 
to  those  transactions.  The  court  erred  in  sub- 
mitting the  question  of  the  width  of  the  road 
to  the  jury  as  a  question  of  fact,  when  the  rec- 
ord and  the  explanatory  evidence  was  conclu- 
sive; and  they  also  erred  in  directing  the  jury 
that  they  might  infer  a  license  to  the  defend- 
ant to  build  the  fence  in  the  manner  in  which 
it  was  built. 

Mr.  J.  Pierson,  for  defendant  in  error.  The 
court  ought  not  to  have  permitted  any  evidence 
of  the  width  of  the  road  other  than  the  record; 
the  commissioners  are  required  to  make  rec- 
ords of  their  proceedings  in  relation  to  roads, 
and  such  records  are  the  only  proper  evidence. 

2  R.  L.,  276  ;  9  Johns.,  365.     Parol  evidence  is 
inadmissible  to  supply,  contradict  or  explain  a 
record.     11  Johns.,  201  ;  14  Id.,  1  ;  8  Id.,  189; 
Rob.,  Frauds,  10. 

The  width  of  a  private  road  is  not  specifical- 
ly defined  by  statute ;  the  only  provision  on 
the  subject  is,  that  it  shall  not  be  more  that 
three  rods  wide.  2  R.  L.,277.  The  evidence 
of  the  declarations  of  the  commissioners  was, 
therefore,  proper;  and  the  testimony  of  the  ap- 
praisers was  also  correctly  received,  as  it  fur- 
nished evidence  of  the  assent  of  the  plaintiff  to 
the  building' of  the  fences  in  the  manner  in 
which  they  were  erected.  If  the  plaintiff  did 
so  assent,  or  give  license  previous  to  the  ap- 
praisement of  the  damages,  he  could  not  sub- 
sequently revoke  it ;  but  if  he  had  the  power 
to  do  so,  he  did  not  revoke.  The  notice  to  re- 
move the  fences  given  in  Oct.  was  not  obliga- 
tory upon  the  defendant ;  a  notice  to  remove 
fences  should  state  specially  the  extent  of  the 
encroachment.  9  Johns.,  359. 

The  plaintiff's  action  is  vexatious  ;  when  he 
recovered  before  the  justice,  he  obtained  judg- 
ment for  but  six  cents  damages,  and  if  any  er- 
ror has  occurred  on  the  trial,  it  is  submitted 
*whether  the  judgment  below  ought  to  J*584 
be  reversed.  Was  this  an  application  for  a  new 
trial,  the  court  would  not  hesitate  to  refuse  it. 

3  Johns.,   528,  240  ;  2  T.   R.,  4  ;  1    Burr.,  11 ; 
2  Id.,  664. 

Mr.  Hunt,  in  reply.  The  plaintiff  is  entitled 
to  his  right  of  way  ;  the  road  is  on  high  land, 
and  exposed  in  the  winter  season  to  obstruc- 
tions from  snows.  He  has,  therefore,  cause  of 
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complaint,  that  his  road  of  33  feet  in  width  is 
reduced  one  third  by  the  acts  of  the  defendant, 
and  is  entitled  to  protection  in  the  enjoyment 
of  his  rights,  let  his  damages  be  what  they  may. 

By  the  Court,  Marcy,  /.  The  evidence  of 
the  surveyor  was  objected  to  as  inadmissible, 
but  received  by  the  court,  and  it  is  now  con- 
tended, that  if  the  decision  was  incorrect,  the 
plaintiff  wholly  failed  in  showing  title  to  the 
premises,  the  foundation  of  his  action  failed, 
and  any  subsequent  errors  in  favor  of  the  de- 
fendant cannot  avail  him. 

I  think  the  record  was  sufficient  evidence  of 
the  breadth  of  the  road.  It  gave  the  distance 
through  the  defendant's  land,  the  course  and 
the  quantity  of  land  taken.  It  is  a  result  of  cal- 
culation, that  a  passageway  one  rod  wide  on 
each  side  of  the  course  stated  in  the  record,  for 
the  distance  the  road  ran  through  the  defend- 
ant's land,  would  require  precisely  the  quanti- 
ty of  land  taken  for  that  purpose  from  the  de- 
fendant. In  legal  intendment,  the  road  will  be 
considered  as  laid  out  (the  course  specified  in 
the  record  taken  as  the  center),  of  such  a  width 
as  the  quantity  of  land  will  permit.  Although 
the  record  did  not  show  on  its  face  the  width 
of  the  way,  it  furnished  the  means  of  arriving 
at  that  fact  with  certainty;  one  object  probably 
of  examining  the  surveyor,  was  to  make  the 
calculation  (or  rather  to  show  the  result  of  it), 
for  making  which  the  record  furnished  the 
means  ;  his  testimony  was  not  offered  with  the 
view  of  altering  or  contradicting  the  record  ; 
it  was  not  to  supply  a  defect  in  the  record. 
His  testimony  was  also  required  for  the  pur- 
pose of  locating  the  premises.  The  record  show- 
ing the  distance,  the  course  and  the  quantity  of 
land,  the  law  adjudges,  where  nothing  to  the 
585*]  *contrary  is  specified,  the  breadth  in 
all  parts  to  be  equal,  and  the  surveyor  was  ex- 
amined to  show  from  these  data  what  that 
breadth  was.  The  plaintiff,  therefore,  estab- 
lished, in  a  proper  manner,  that  the  road  was  to 
be  two  rods  wide. 

The  fence,  built  by  the  defendant  on  the 
sides  of  the  road,  was  what  is  usually  called  a 
Virginia  fence  ;  the  angles  projecting  equally 
and  alternately  into  the  road,  and  on  to  the 
land  of  the  defendant.  Had  the  defendant  a 
right  to  build  such  fence  without  the  license 
of  the  plaintiff?  I  think  he  had  not.  The  plaint- 
iff had  been  assessed,  and  had  paid  for  a  pas- 
sageway two  rods  wide,  and  giving  one  less 
than  that  width,  was  not  allowing  him  all  he 
had  acquired  and  might  demand.  It  is  not  an 
answer  to  this  action,  to  say  that  he  was  not 
interrupted  in  the  use  of  the  road  by  the  fence. 
The  placing  of  it  10  or  12  feet  on  the  land  he 
had  acquired  for  his  road  gave  him  a  cause  of 
action,  unless  he  had  yielded  his  assent  ex- 
pressly or  impliedly  to  such  location. 

I  think  the  charge  of  the  court  in  relation  to 
the  width  of  the  road  exceptionable.  So  far  as 
the  record  went,  it  was  unimpeached  and  un- 
impeachable, and  it  showed,  according  to  the 
calculation  of  the  surveyor,  that  a  road  two 
rods  wide  had  been  laid  out.  If  it  had  been 
shown  that  this  calculation  was  incorrect,  or  if 
the  data  on  which  it  was  made  could  in  any 
view  have  furnished  a  different  result,  there 
might  have  been  a  question  of  fact  for  the  jury ; 
but  the  testimony  raised  no  doubt  on  this  sub- 
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ject;  and  yet,  by  the  charge  of  the  court,  the 
width  of  the  road  was  left  to  the  jury  as  a 
matter  of  fact.  In  this  the  court  erred,  and  for 
this  error  we  are  obliged  to  reverse  the  judg- 
ment. 

As  a  venire  de  novo  must  be  awarded,  it  may 
be  proper  to  say  something  upon  the  other 
point  of  the  case.  What  was  said  at  the  time 
the  road  was  laid  out  and  the  appraisement 
made,  by  strangers  or  by  individual  appraisers, 
the  plaintiff  not  being  present,  was  inadmissi- 
ble testimony.  The  expectations  of  the  ap- 
praisers as  to  the  mode  of  locating  the  fence, 
unless  these  expectations  were  made  known  to 
the  plaintiff  *and  received  his  explicit  [*5  86 
or  tacit  assent,  should  not  have  been  given  in 
evidence  to  influence  the  jury.  Although  the 
road  was  to  be  two  rods  wide  in  the  clear,  and 
the  plaintiff  could  have  insisted  upon  such  a 
road,  yet,  if  he  gave  his  assent  to  have  the  de- 
fendant's damages  assessed  with  reference  to 
such  fence  as  was  built,  with  the  center  on  the 
exterior  lines  of  the  road  ;  if  he  afterwards  as- 
sented to  the  location  as  it  was  made  ;  or  if  he 
saw  the  defendant  constructing  it  as  it  is,  and 
knowing  that  the  angles  enroached  upon  the 
road  and  was  silent,  he  ought  not,  in  my  opin- 
ion, to  sustain  an  action  for  damages.  In  either 
of  those  cases  the  law  would  regard  him  as 
having  assented  to  the  act  which  he  now  com- 
plains of  as  an  injury. 

It  was  suggested,  on  the  part  of  the  defend- 
ant, that  as  this  was  evidently  a  vexatious  suit, 
and  the  damages  which  the  plaintiff  would  be 
entitled  to  recover  would  be  merely  nominal, 
we  ought  not  to  interfere,  even  if  there  had 
been  error.  The  rule  referred  to  by  the  coun- 
sel for  the  defendant  has  never,  I  believe,  been 
applied  to  a  case  like  this.  The  cases  in  Burr., 
11,  54,  664,  were  motions  for  new  trials,  where 
verdicts  had  been  rendered  against  the  weight 
of  evidence,  and  the  court  refused  to  grant  the 
applications,  because  the  damages  were  trivial 
and  the  prosecutions  appeared  to  be  vexatious. 
In  the  case  of  Edmonson  v.  Machell,  2T.  R,  4, 
there  was  an  alleged  misdirection  to  the  jury 
by  the  judge  who  tried  the  cause.  The  court 
refused  to  set  aside  the  verdict  or  pass  upon 
the  questions  of  law,  beeause  they  thought  jus- 
tice had  been  done  between  the  parties.  In  ac- 
tions of  assault  and  battery  and  for  trespn 
this  court  have  refused  new  trials  for  the  mis- 
direction of  the  judge  where  there  was  little  or 
no  injury.  In  Hyatt  v.  Wood,  3  Johns.,  239, 
the  court  refused  the  motion  for  a  new  trial, 
but  they  said  if  the  action  had  been  quare 
clausum  fregit,  in  which  the  right  to  the  free- 
hold came  in  question,  they  should  have  de- 
cided otherwise.  Ld.  Kenyon  said,  in  Wilson 
v.  Rastall,  4  T.  R.,  753,  that  he  did  not  recol- 
lect a  single  case,  where  a  mistake  of  the  judge 
had  crept  in  and  swayed  the  opinion  of  the 
jury,  in  which  the  court  had  ever  refused  to 
grant  a  new  trial.  I  apprehend  the  case  before 
us  differs  from  any  to  which  the  rule  men- 
tioned *in  the  above  cases  has  been  ap-[*587 
plied.  It  is  much  like  the  case  which  was  con- 
sidered in  Hyatt  v.  Wood,  an  exception.  The 
object  of  this  suit  is  not  merely  to  recover  such 
damage  as  the  plaintiff  may  have  sustained, 
but  it  is  also  to  determine  the  extent  of  his  right 
to  property  acquired  for  a  private  way.  There 
is  also  a  difference,  as  I  apprehend,  in  the  ap- 
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plication  of  this  rule,  whether  applied  to  a 
motion  for  a  new  trial  or  a  writ  of  error.  It  is 
said  by  Ashurst,  J.,  in  Edmonton  v.  Machell, 
that  "  an  application  for  a  new  trial  is  an  ap- 
plication to  the  discretion  of  the  court,  who 
exercise  that  discretion  in  such  a  manner  as 
will  best  answer  the  ends  of  justice."  But 
where  a  record  is  brought  into  this  court  for  re- 
vision, and  error  is  found  in  it,  is  it  a  matter 
of  discretion  in  us  whether  we  will  correct  that 
error  or  not  ?  I  have  always  supposed  that  the 
party  who  has  been  affected  by  an  error,  be 
the  extent  of  that  injury  ever  so  small,  can  re- 
quire of  us  ex  debito  justiticB  to  correct  it. 

Judgment  reversed  and  a  venire  de  novo  to 
Bensselaer  C.  P. 

Cited  in— 13  Wend.,  310  ;  4  Hill,  142 ;  32  N.  Y.,  353 ; 
24  Hun,  407 ;  23  Barb.,  555 :  43  Barb.,  538 ;  38  How. 
Pr..  322. 


BANK  OF  UTICA  v.  DAVIDSON. 

Promissory  Note — Notice  of  Protestr—  Where 
Made. 

Notice  of  protest,  sent  to  a  town  where  a  note  bore 
date,  where  the  officers  of  the  bank  were  told  by  the 
person  who  presented  it  for  discount  the  indorser 
resided,  and  where  in  fact  he  did  reside  until  a  few 
weeks  previous  to  the  date  of  the  note,  was  held 
sufficient  to  charge  the  indorser. 

•  Citations— 1  Johns.,  294 ;  13  Johns.,  432 ;  2  Camp., 
461 ;  12  East,  433;  3  Esp.,  240 ;  4  Maule  &  S.,  49 ;  Chit. 
Bills,  275,  n. 

THIS  was  an  action  of  assumpsit  against  the 
indorser  of  a  promissory  note  for  $350, 
dated  at  South  Bainbridge,  June  29, 1827.  The 
note  was  made  in  renewal  of  a  previous  note, 
indorsed  by  the  defendant  for  the  accommo- 
dation of  the  same  maker.    When  it  was  pre- 
1  sented  for  discount  by  the  agent  of  the  maker 
\he  informed  a  clerk  in  the  Bank  that  the  de- 
Ifendant  and    two  other  indorsers  resided  in 
Bainbridge,  of  which  the  clerk,  in  conformity 
no  the  uniform  custom  of  the  Bank,  made  a 
[memorandum.     When  due,  it  was  protested, 
and  notice  of  protest  sent  per  mail,  directed  to 
the  defendant  at  Bainbridge,  Chenango  Co. 
588*]  The  defendant  *had  resided  in  Bain- 
bridge, but  May  12,  1827,  he  had  removed  to 
Masonville,  in  Delaware  Co.,  in  which  town 
there  was  a  postoffice,  within   three  fourths 
of  a  mile  of  his  residence.     Bainbridge  is  12 
or  14  miles  from   Masonville.     There  is  but 
one  town  called  Bainbridge  in  Chenango  Co. ; 
a  part  of  it  is  called  South  Bainbridge.  A  ver- 
dict was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  on  the  sufficiency  of  the 
notice  of  protest. 

Mr.  S.  Beardsley,  for  plaintiffs. 
Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  sufficient  no- 
tice of  the  dishonor  of  the  note  on  which  the 
suit  is  brought  was  given  to  the  defendant  to 
charge  him  as  indorser,  which  resolves  itself 
into  the  inquiry  whether  due  diligence  on  the 
part  of  the  plaintiff  was  shown  to  ascertain  the 
residence  of  the  defendant. 

If  the  holder  of  a  note  is  ignorant  of  the  place 
where  the  indorser  resides,  and  cannot  ascer- 
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tain  it  after  diligent  inquiry,  notice  sent  to  the 
place  where  the  note  bears  date,  will  be  suffi- 
ient.  If  no  place  appears  on  the  face  of  the 
note,  notice  must  be  set  to  the  place  where,  ac- 
cording to  the  best  information  to  be  obtained, 
the  indorser  will  most  probably  be  found.  In 
Chapman  v.  Lipscombe*  1  Johns.,  294,  the  bill 
was  dated  at  N.  Y.  and  was  drawn  on  a  house 
in  that  city  and  accepted.  The  drawers,  in  fact, 
resided  at  Petersburgh,  in  Virginia.  The  bill  not 
having  been  paid  at  maturity,  inquiries  were 
made  at  the  banks  and  elsewhere  after  the  de- 
fendants, and  the  information  received  was 
that  they  resided  at  Norfolk.  The  notary  put 
two  notices  in  the  postoffice,  one  directed  to  the 
defendants  at  N.  Y.,  and  the  other  directed  to 
them  at  Norfolk,  Virginia.  This  was  held  suf- 
ficient. In  Bank  of  Utica  v.  De  Mott,  13  Johns., 
432,  it  did  not  appear  at  what  place  the*note 
was  made;  the  clerk  of  the  Bank  stated,  that 
from  the  best  information  he  could  get,  he 
supposed  the  defendant  resided  at  Canandai- 
gua,  and  accordingly  directed  his  notice  there; 
that  he  inquired  of  the  cashier  and  some  of 
the  directors  as  *to  the  defendant's  resi-  [*589 
dence.  The  defendant,  in  fact,  resided  at  Ovid, 
in  Seneca  Co.,  and  had  resided  there  for  10 
years.  The  maker  also  lived  there  when  the 
note  was  given.  The  court  observe,  in  this  case, 
that  "with  ordinary  diligence,  the  place  of  the 
defendant's  abode  might  have  been  ascertained.  •. 
He  had  a  permanent  residence  for  10  years  at 
Ovid,  and  the  inquiry  respecting  him  was  very 
limited."  I  infer  from  these  observations  that 
no  inquiry  was  made  except  of  the  officers  of 
the  Bank,  and  that  when  the  notary  said  that 
from  the  best  information  he  could  get  he  be- 
lieved the  defendant  resided  in  Canandaigua, 
he  was  understood  to  have  sought  information  \ 
from  no  other  quarter.  It  is  upon  this  con- 
struction only  that  the  observation  of  the  court 
can  be  justified;  that  with  ordinary  diligence 
the  defendant's  residence  might  have  been  as- 
certained, (if  the  inquiry  were  confined  to  the  / 
officers  of  me  Bank,  under  auch  circumstances 
it  was  a  clear  case  of  lachesy  2  Camp.,  461;  12 
East,  433;  3  Esp.,  240;  4Maule&S.,49;  Chit. 
Bills,  275,  notes. 

In  the  case  now  before  us,  the  individual  o"N 
whom  the  inquiry  was  made  stood  ostensibly  in 
a  relation  to  the  parties  to  the  note,  which  au- 
thorized a  belief  that  he  was  acquainted  with 
their  residence,  and  justified  the  clerk  of  the 
Bank  in  relying  upon  his  information.  He  was 
the  agent  of  the  maker  in  presenting  the  note 
to  the  Bank.  I  do  not  mean  to  say  that  he  was 
an  agent  in  any  sense  that  would  make  his  dec- 
larations or  representations  binding  upon  any 
of  the  parties  to  the  note;  but  the  fact  of  his 
being  the  bearer  of  the  note  to  the  Bank,  was 
presumptive  evidence  of  some  sort  of  inter- 
course or  connection  with  the  parties  which 
would  enable  him  to  answer  the  inquiry  as  to 
their  residence.  There  is  no  evidence  in  the 
case  that  the  defendant  was  in  the  habit  of  do- 
ing business  at  Utica  ;  that  he  knew  or  was 
known  to  an  individual  there.  There  is  noth- 
ing from  which  it  can  be  inferred  that  more  ac- 
curate information  might  have  been  obtained. 
It  is  to  be  remarked,  too,  that  the  information 
received  coincided  with  the  presumption  aris- 
ing from  the  face  of  the  note;  it  was  dated  at- 
Bainbridge.  Besides,  the  defendant  had,  in 
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fact,  resided  at  Bainbridge  until  within  a  few 
weeks  preceding  that  time.  He  had  not,  as  in 
59O*]  the  case  of  *Bank  of  Utica  v.  De  Mott, 
had  a  permanent  residence  for  years  at  another 
place;  his  removal  was  so  recent  as  to  render 
it  improbable  that  it  would  be  known  at  a  place 
so  remote  as  Utica  at  the  time  when  the  note  fell 
due.  On  the  whole  I  am  inclined  to  think  that 
due  diligence  was  shown,  and  that  the  notice 
was,  therefore,  sufficient. 

I  do  not  understand  any  objection  to  be  taken 
on  the  ground  that  the  notice  was  directed  to 
Bainbridge  instead  of  "  South  Bainbridge."  It 
is  all  one  town,  and  it  does  not  appear  that  it 
has  more  than  one  postoffice.  The  omission  of 
that  particular  part  of  the  town  was,  there- 
fore, not  material. 

Judgment  for  plaintiffs. 

Cited  in— 15  Wend.,  367:  21  Wend.,  13, 645 ;  16  N.Y., 
340;  51  N.  T.,  148;  33  Barb.,  544  ;  2  Sand.,  176;  4  How. 
TJ.  S.,  348 ;  39  N.  J.  L.,  219 :  21  Ind..  64. 


JACKSON,  ex  dem.  THE  PEOPLE, 

v. 
BROWN. 

Corporation — Powers  of,  as  to  Real  Estate — State 
Comptroller. 

.A  moneyed  corporation  having  authority  to  con- 
vey real  estate,  may  pledge  the  same  by  mortgage 
in  security  for  the  payment  of  ite  debts. 

Authority  to  such  corporation,  to  take  real  estate 
in  payment  of  its  debts  either  by  conveyance  or  pur- 
chase under  Judgments  in  its  favor,  involves,  it 
seems,  the  power  subsequently  of  selling  and  con- 
veying the  same. 

The  Comptroller  is  the  general  agent  of  the  State 
in  its  fiscal  department,  and  has  authority  without 
any  express  legislative  provision  to  accept  addi- 
tional collateral  security  from  the  debtors  of  the 
State. 

Citations— Laws  of  1816,  p.  184 ;  IR.L.,375,  sec.  11. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Erie  Circuit  in  Apr. .  1830,  before  the  Hon. 
Addison  Gardner,  one  of  the  Circuit  Judges. 

The  plaintiff  claimed  the  premises  in  ques- 
tion under  a  mortgage  from  the  Bank  of  Ni- 
agara, to  the  people  of  the  State,  bearing  date 
Sep.  10,  1818,  registered  in  the  office  of  the  Se- 
cretary of  State,  Sep.  25,  1819.  The  plaintiff 
produced  an  exemplification  of  a  mortgage  be- 
tween "The  President,  Directors  and  Company 
of  the  Bank  of  Niagara,  by  John  G.Carnp,  their 
cashier  and  lawful  attorney,  thereunto  duly  au- 
thorized of  the  first  part,  and  the  people  of  the 
State  of  New  York  of  the  second  part,"  signed 
John  G.  Camp,  Cashier.  [L.  s.]  The  defend- 
ant objected  to  the  exemplification  as  evidence, 
59 1*1  insisting:  1.  That  *the  Bank  of  Niag- 
ara had  not  the  power  to  convey  lands  by  mort- 
gage to  secure  the  payment  of  a  debt.  2.  That 
a  mortgage  to  the  people  was  not  good  unless 
authorized  by  statute.  3.  That  a  corporation 
can  convey  lands  only  under  its  corporate  seal; 
that  no  authority  by  seal  was  shown  to  have 


NOTE.— Corporation*— Powers  of. 

Power  to  make  promissory  note.  See  Mott  v.  Hicks, 
1  Cow.,  513.  note. 

As  to  thejxrttfers  of  corporations  generally,  see.  The 
People  v.  Utica  Ins.  Co.,  15  Johns.,  357,  note:  Don- 
nelly v.  Vandenburgh,  3  Johns.,  27,  note ;  Beatty 
v.  The  Marine  Ins.  Co.,  2  Johns.,  109,  note. 


been  conferred  on  Camp,  and  that  the  convey- 
ance appeared  to  be  under  the  individual  seal 
of  Camp  and  not  under  the  seal  of  the  Corpo- 
tion.  The  judge  reserved  the  questions,  and 
permitted  the  evidence  to  be  read  to  the  jury. 
The  plaintiff  then  proved  a  resolution  of  the 
Board  of  Directors  of  the  Bank  of  Niagara  of 
July  21,  1819,  requesting  the  cashier~of  the 
Corporation  to  execute  a  bond  to  the  people  of 
the  State  for  the  amount  due  them  by  the  Bank, 
and  also  to  assign  as  collateral  security  bonds, 
mortgages  and  other  property  given  by  indi- 
viduals to  the  Bank,  to  the  amount  of  the  debt 
due  the  State;  and  further,  that  the  directors 
knew  that  the  cashier  executed  the  mortgage  in 
question,  and  never  disapproved  of  it.  Where- 
upon,the  judge  decided  that  the  resolution  con- 
ferred sufficient  authority  on  the  cashier  to  ex- 
ecute the  mortgage;  that  it  was  not  necessary 
that  the  power  to  Camp  should  be  conferred 
under  the  corporate  seal,  nor  that  it  should  ac- 
company the  mortgage;  that  the  resolution 
having  been  passed,  and  the  act  of  the  cashier 
not  having  been  disapproved,  the  mortgage  was 
binding  upon  the  Bank  and  operative,  although 
executed  to  the  people  of  the  State  without  any 
express  statute.  The  plaintiff  then  proved  a 
foreclosure  of  the  mortgage  and  a  conveyance 
to  the  people  under  a  sale  by  advertisement. 
On  the  part  of  the  defendant  several  judgments 
against  the  Bank  of  Niagara  were  shown,  dock- 
eted Mar.  12,  1820,  and  executions  and  sales 
thereon,  under  which  the  defendant  was  in 
possession  of  the  premises  and  claimed  to  hold. 
The  jury  found  for  the  plaintiff.  The  defend- 
ant having  excepted  to  the  several  decisions  of 
the  judge,  now  moved  for  a  new  trial. 

Mr.  I.  S.  Smith,  for  the  defendant.  The 
Bank  of  Niagara  had  not  the  power  to  execute 
a  mortgage  of  its  real  estate;  none  such  is  con- 
ferred by  its  charter,  nor  is  it  necessarily  inci- 
dent to  the  powers  granted.  15  Johns.,  358;  2 
Id. ,  109.  *Nor  had  the  Comptroller  of  [*592 
the  State  the  power  to  take  the  mortgage  for  a 
debt  due  the  State;  his  authority  in  this  respect 
was  limited  to  the  taking  of  bonds  and  mort- 
gages for  loans  made  by  the  State.  The  Comp- 
troller has  no  more  authority  than  a  private  citi- 
zen to  take  a  mortgage  to  the  State.  Authority 
to  execute  a  mortgage  could  not  be  conferred  by 
resolution,  it  should  have  been  under  the  cor- 
porate seal.  Besides,  the  agent  exceeded  the 
power  granted;  he  was  authorized  to  assign 
bonds  and  mortgages  and  other  property,  not 
to  execute  a  mortgage.  5  Johns.,  58:  2  Wend., 
487.  A  corporation,  like  an  individual,  may 
create  an  agent  by  parol,  but  under  a  parol 
power  a  deed  cannot  be  executed;  when  theact 
to  be  performed  is  to  be  by  deed,  the  attorney 
must  be  authorized  by  deed.  1  Dane,  Abr.,  294; 
6  Id.,  124.  A  mortgage  may  be  assigned  by 
parol,  but  cannot  be  created  by  parol.  The 
seal  of  an  attorney  of  an  individual  is  the  seal 
of  the  principal;  but  when  the  attorney  acts  for 
a  corporation,  its  seal  must  be  used  or  it  is  not 
bound.  19  Johns..  60. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff.  The  Bank,  by  its  Act  of  Incor- 
poration, is  authorized  to  hold  and  convey  real 
estate  for  certain  purposes.  And  though  the 
power  of  mortgaging  its  property  is  not  ex- 
pressly given,  it  is  incidental  to  the  powers 
granted;  a  corporation  mayjUse  its  funds  as  it 
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deems  most  beneficial  in  the  securing  or  pay- 
ing of  its  debts. 

It  is  conceded  there  must  be  an  assent  on  the 
part  of  the  government  to  the  act  of  the  Comp- 
troller in  taking  the  mortgage.  It  being  bene- 
ficial to  the  State,  its  assent  is  to  be  presumed. 
The  seeking  satisfaction  of  the  mortgage,  is 
evidence  of  its  adoption  by  the  State.  The  gov- 
ernment can  act  only  by  its  official  agents. 
The  King  may  take  by  deed  enrolled ;  so  a  deed 
delivered  into  the  Exchequer  is  a  good  deliv- 
ery. 4  Co.,  54;  Com.  Dig.,  tit.  Prerogative, 
D,  66. 

The  cashier  was  not  the  attorney  of  the  Bank, 
but  merely  its  agent  to  do  a  particular  act;  he 
was  authorized  to  assign  the  property  of  the 
Bank  in  security  of  the  debt  owing  the  State, 
and  what  is  a  conveyance  but  an  assignment? 
593*]  From  *the  bill  of  exceptions,  it  would 
appear  there  was  force  in  the  objection  as  to 
the  want  of  the  seal  of  the  Corporation;  it  is 
now  obviated  by  the  production  of  the  original 
mortgage  to  which  the  seal  of  the  Corporation 
is  attached.  It  was  not  necessary  to  show  the 
power  of  the  oashier  to  affix  it;  the  Bank  are 
concluded  by  its  seal,  and  so  is  the  defendant 
who  claims  under  the  Bank. 

Mr.  Smith,  in  reply.  The  defendant  ac- 
quired the  property  at  a  judicial  sale,  and  is 
not  estopped  from  contesting  the  title  of  the 
plaintiff.  The  cashier  in  securing  the  debt  due 
the  State  acted  as  a  special  agent,  and  should 
have  adhered  to  his  instructions;  he  was  not 
authorized  to  execute  a  mortgage  or  to  affix  the 
seal  of  the  Corporation,  and,  without  express 
.authority.his  so  doing  was  a  nullity;  it  was  not 
within  the  compass  of  his  ordinary  duties  as 
cashier. 

By  the  Court,  Sutherland,  J.  The  Bank  of 
Niagara  is  the  common  source  of  title,  and  if 
the  mortgage  to  the  State  was  duly  executed, 
delivered  and  recorded,  the  plaintiff  must  re- 
cover; the  regularity  of  the  foreclosure  not  be- 
ing questioned. 

The  defendant  however  contends:  1st.  That 
the  Bank  of  Niagara  had  no  power  to  mort- 
gage their  real  estate;  3d.  That  if  they  had, 
the  mortgage  in  this  case  was  not  well  executed; 
3d.  That  the  Comptroller  had  no  authority  to 
accept  the  mortgage  on  behalf  of  the  State. 
We  are  of  opinion  that  neither  of  these  ob- 
jections is  well  founded. 

The  Act  of  Incorporation,  Laws  of  1816;  p. 
184,  declares  that  the  Bank  shall  be  capable  of 
purchasing,  holding  and  conveying  any  estate, 
real  or  personal.for  the  use  of  the  Corporation, 
provided  that  such  real  estate  be  requisite  for 
the  convenient  transaction  of  their  business;  or 
such  as  shall  have  been  bona  fide  mortgaged  to 
it  by  way  of  security  or  conveyed  to  it  in  satis- 
faction of  debts  previously  contracted  in  the 
course  of  its  business,  or  purchased  at  sales 
upon  j  udgments  which  shall  have  been  obtained 
for  such  debts.  The  case  does  not  disclose  the 
consideration  given  by  the  Bank  for  this  lot; 
but  it  is  not  for  the  defendant  to  deny  that  they 
5  lit*  |  *propsrly  acquired  and  had  a  right  to 
hold  it.  They  are  expressly  authorized  to  con- 
vey any  estate  real  or  personal,  in  their  pos- 
session, for  the  use  of  the  Corporation.  If  such 
power,  however,  had  not  been  given  in  terms, 
WEND.  5.  N.  Y.  R.,  10. 


it  would  have  resulted,  I  apprehend,  by  neces- 
sary implication,  from  the  power  of  taking  by 
way  of  mortgage,  or  by  absolute  conveyance, 
in  satisfaction  of  previous  debts,  or  by  pur- 
chase at  sales  upon  judgments  obtained  by  the 
Bank.  The  authority  to  purchase  real  estate, 
when  conferred  on  a  moneyed  corporation,  if 
the  purpose  to  which  it  is  to  be  appropri- 
ated is  not  particularly  specified,  and  all  other 
dispositions  of  it  prohibited,  necessarily  in- 
volves in  it  the  power  of  subsequently  selling 
and  conveying  it.  It  is  not  compatible  with  the 
purposes  and  interests  of  such  institutions  that 
their  funds  should  be  permanently  vested  in 
real  estate.  The 'general  authority  to  sell  and 
convey,  includes  the  authority  to  mortgage.  A 
mortgage  is  but  a  conditional  conveyance.  It 
would  be  very  extraordinary  if  this  or  any  oth- 
er corporation  had  not  the  power  to  appropri- 
ate its  property  to  the  payment  or  security  of 
its  honest  debts. 

The  objection  to  the  execution  of  the  mort- 
gage is  founded  on  the  supposition  that  it  was 
executed  by  Camp,  the  cashier,  as  the  attor- 
ney of  the  Bank,  specially  constituted  for 
that  purpose,  and  that  it  was  sealed  with  his 
individual  seal.  It  is  shown  by  the  production 
of  the  original  mortgage,  that  it  was  sealed 
with  the  seal  of  the  Corporation  ;  and  the  reso- 
lution of  the  Board  of  Directors,  under  which 
the  cashier  acted  in  giving  the  mortgage,  shows 
that  it  was  not  intended  to  constitute  him  a 
special  agent  or  attorney  of  the  Bank.  It  re- 
solves that  the  cashier  be  requested  to  execute 
a  bond,  &c.  It  does  not  purport  to  invest  him 
with  any  new  or  extraordinary  power  ;  it  is  a 
mere  expression  of  the  will  of  the  directors 
that  a  bond  be  given,  and  securities  and  other 
property  assigned  to  the  State,  and  a  request  to 
the  cashier  as  their  general  agent,  by  virtue  of 
his  office,  to  see  that  their  intentions  are  car- 
ried into  effect ;  that  is,  that  the  necessary  in- 
struments be  drawn  in  legal  form,  and  the  seal 
of  the  Corporation  be  affixed  to  them.  It  is  as 
much  the  act  of  the  Corporation  as  though  the 
cashier,  by  their  verbal  request,  had  drawn 
*the  bond  in  the  presence  of  the  direct-  [*595 
ors,  and  affixed  the  seal  before  they  dispersed. 
It  was  put  in  writing  merely  to  perpetuate  the 
evidence  of  its  having  been  done  at  the  re- 
quest and  by  the  authority  of  the  Board  of 
Directors^ 

The  Comptroller,  as  the  general  agent  of  the 
State  in  its  fiscal  department,  I  apprehend  has 
authority,  without  any  express  legislative  pro- 
vision upon  the  subject,  to  accept  additional 
collateral  security  from  any  of  the  debtors  of 
the  State.  It  is  an  act  so  clearly  beneficial  to 
the  State  that  its  assent  is  always  to  be  pre- 
sumed. The  original  security,  whatever  it 
might  have  been,  was  not  relinquished  or  im- 
paired. The  acceptance  of  the  securities  could 
not  be  prejudicial  to  the  public,  and  might  be 
highly  advantageous. 

When  this  mortgage  was  given  there  was  a 
general  statutory  provision  that  all  mortgages 
given  to  the  people  of  the  State  might  be  reg- 
istered in  the  office  of  the  Secretary  of  State  ; 
and  that  such  registry  should  have  the  same 
force  and  effect  as  though  the  mortgage  had 
been  registered  in  the  city  or  county  where 
the  lands  were  situated.  1  R.  L.,  375,  sec.  11. 
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This  registry,  therefore,  was  legal  notice  to  all 
the  world  of  the  existence  of  the  incumbrance. 

There  was  no  error  in  any  of  the  decisions  of 
the  judge  which  have  been  excepted  to,  and  tJie  mo- 
tion for  a  new  trial  is  denied. 

Cited  ln-1  Sandf .  Ch.,  290 ;  15  N.  T.,  67. 


RICE  v.  WELLING  &  FAKE. 

Usury — Promissory  Note  when  Usurious — Set- 
ting aside  Verdict. 

When  a  note,  given  at  the  time  when  the  liability 
of  the  defendant  to  the  plaintiff  occurs  is  usurious, 
there  can  be  no  recovery  in  the  same  action  on  he 
money  counts ;  it  is  otherwise  where  there  is  a  pre- 
existing valid  debt  and  a  usurious  note  subsequent^ 
ly  given. 

A  verdict  will  not  be  set  aside  as  against  the 
weight  of  evidence  where  the  defense  is  usury,  and 
the  testimony  does  not  leave  the  question  free 
from  doubt,  although  the  court  are  of  opinion  that 
the  jury  would  have  been  warranted  to  have  found 
a  verdict  different  from  that  found. 

Citations— 1  H.  Bl.,  462 ;  7  Mod.,  119  ;  2  Taunt.,  184; 
3  Burr  ,  1081 ;  3  Camp.,  119 ;  19  Johns.,  1,  150,  294 ;  2 
Cai.  Cas.,  82;  T.  Raym.,  196;  4  Burr., 2253;  1  Saund., 
294 ;  11  Mass.,  359 ;  8  Cow.,  40,  77 ;  3  Burr..  1888 ;  4 
Bos.  &  P.,  130;  2  East,  325;  2  Saund.,  PI.  &  Ev.,  212, 
213 ;  3  T.  B.,  180 ;  5  Bam.  &  Aid..  228. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit,  in  June,  1829,  before 
the  Hon.  William  A.  Duer,  then  one  of  the 
Circuit  Judges. 

596*]  *The  declaration  was  on  a  promis- 
sory note  for  $300  with  interest  given  by  the 
defendants  to  the  plaintiff,  dated  Aug.  11, 
1828,  and  payable  in  six  months  ;  it  also  con- 
tained the  money  counts.  The  defense  was 
usury.  One  Williams  was  indebted  to  the 
plaintiff  by  bond  and  mortgage,  the  amount 
due  on  which,  Aug.  11,  1828,  was  $303.28. 
Welling,  one  of  the  above  defendants,  was  in- 
debted to  one  Akin,  and  Akin  was  indebted  to 
Williams,  and  by  an  arrangement  between  all 
the  parties,  Welling  gave  the  note  on  which 
this  suit  was  brought ;  Fake,  the  other  defend- 
ant, signing  as  his  surety,  and  the  plaintiff  de- 
livered up  the  bond  and  mortgage.  At  the 
same  time  Welling  gave  his  individual  note  to 
the  plaintiff  for  $13.28,  including  $3.28  the 
balance  of  the  above  $303.28,  and  also  includ- 
ing $10  alleged  by  the  defendants  to  be  a 
premium  for  forbearance,  and  by  the  plaintiff 
to  cover  the  costs  accrued  in  proceedings  to 
foreclose  the  mortgage  of  Williams  commenced 
previous  to  the  above  arrangement.  After  the 
evidence  of  both  parties  was  closed,  the  coun- 
sel for  the  plaintiff  desired  the  judge  to  charge 
the  jury  that  if  they  should  find  the  note  to  be 
usurious,  the  plaintiff  would,  notwithstanding, 
be  entitled  to  recover  on  the  original  consider- 
ation, to  wit :  the  amount  due  on  the  bond  and 
mortgage  against  Williams  at  the  date  of  the 
note,  assumed  by  the  defendants  at  that  time. 
The  judge  decided  that  the  plaintiff  could  not 
recover  on  the  original  consideration  in  this 
action,  and  submitted  the  question  of  usury  to 
the  jury,  who  found  for  the  defendants.  The 


NOTE.— Usury. 

A  security  valid  in  its  inception  is  not  affected  by  a 
subsequent  usurious  agreement.  See  Bush  v.  Living- 
ston, 2  Cai.  Cas.,  note.  See.  generally,  Powell  v. 
Waters,  8  Cow.,  669,  note,  and  other  notes  there  cited. 
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plaintiff  excepted  to  the  decision  of  the  judge, 
and  now  moved  for  a  new  trial. 

Mr.  H.  P.  Hunt,  for  plaintiff. 

Mr.  J.  Pierson,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  jury  in 
this  case  have  found  that  the  note  on  which 
the  suit  was  brought  was  usurious.  In  the 
opinion  of  the  court  the  evidence  would  have 
warranted  a  different  verdict;  but  it  was  a  pure 
question  of  fact,  not  free  from  doubt,  and  pe- 
culiarly proper  for  the  determination  of  a  jury. 
We  cannot,  therefore,  with  propriety,  inter- 
fere *with  the  verdict  as  being  against  [*597 
the  weight,  of  evidence. 

The  only  question,  therefore,  upon  the  mer- 
its of  the  case,  is  whether  the  plaintiff  was  en- 
titled to  recover  in  this  action  under  his  com- 
mon counts,  upon  the  original  consideration 
of  the  note.  The  judge  before  whom  the  cause 
was  tried  decided  that  he  was  not,  and  the 
plaintiff's  counsel  excepted  to  that  opinion. 

It  has  been  repeatedly  held  that  where  a  note 
or  other  security  is  given  for  a  pre-existing 
valid  debt,  reserving  illegal  interest  or  contain- 
ing an  usurious  premium  for  forbearance,  al- 
though the  security  is  void,  the  antecedent 
debt  is  not  extinguished,  and  may  be  recovered 
in  the  same  action  under  the  common  counts, 
if  it  is  of  a  nature  to  which  those  counts  are 
appropriate.  The  Statute  of  Usury  renders 
void  all  bonds,  bills,  notes,  contracts  or  assur- 
ances by  which  there  shall  be  reserved  above 
the  rate  of  seven  per  cent.  This  provision  re- 
lates wholly  to  the  contract,  and  makes  that 
utterly  void ;  but  if  there  was  once  a  valid. 
subsisting  debt,  that  cannot  be  destroyed  by  a 
void  or  invalid  security  ;  nothing  is  better  set- 
tled ;  the  following  are  a  few  of  the  cases  to- 
that  point:  1  H.  Bl.,  462;  7  Mod.,  119;  2 
Taunt.,  184 ;  3  Burr.,  1081  ;  3  Camp.,  119  ;  19 
Johns.,  1,  150,  294;  2  Cai.  Cas.,  82;  Sir  T. 
Raym.,  196  ;  4  Burr.,  2253  ;  1  Saund.,  294  ;  11 
Mass.,  359;  8  Cow.,  77,40. 

Let  us  then  advert  to  the  facts  of  this  case  to 
see  whether  there  was  any  subsisting  debt  due 
from  the  defendants  to  the  plaintiff  before  the 
giving  of  the  note  in  question  and  independ- 
ently of  it.  The  plaintiff,  Rice,  held  a  bond 
and  mortgage  against  one  Henry  Williams, 
upon  which  the  balance  due  in  Aug. ,  1828,  was 
about  $300.  Payment  was  then  called  for,  and 
the  bond  and  mortgage  were  left  with  an  at- 
torney for  collection.  Williams  held  a  de- 
mand against  one  Benjamin  H.  Akin,  upon 
which  he  relied  to  meet  the  plaintiff's  claim. 
The  defendant  Welling  was  indebted  to  Akin, 
and  by  a  mutual  arrangement  between  the  par- 
ties, it  was  agreed  that  Welling  should  give 
his  note,  with  the  other  defendant  Fake  as  se- 
curity, to  the  plaintiff  Rice,  in  satisfaction  of 
the  *bond  and  mortgage  which  he  held  [*598 
against  Williams.  The  note  in  question  was 
accordingly  given,  and  Williams'  bond  and 
mortgage  were  surrendered  by  Rice.  Williams, 
undoubtedly,  credited  Akin,  and  Akin  cred- 
ited Welling  with  the  amount  thus  paid,  on 
the  demands  which  they  respectively  held 
against  each  other.  The  note  thus  given,  the 
jury  have  found,  was  infected  with  usury. 
Can  the  plaintiff  recover  in  this  action  upon, 
the  consideration  on  which  the  note  was 
founded? 
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The  undertaking  of  the  defendants  was  un- 
doubtedly an  original  one.  It  was  founded 
upon  a  new  and  sufficient  consideration,  and 
would  have  been  binding  upon  them  independ- 
ently of  the  question  of  usury,  although  not 
in  writing.  It  was  not  a  promise  to  pay  the 
debt  of  another,  within  the  meaning  of  the 
Statute  of  Frauds  The  authorities  leave  no 
doubt  upon  this  point.  3  Burr.,  1888  ;  4  Bos. 
&  P., 130;  2  East,  325;  2  Saund., Plead.  &  Ev., 
212,  213,.and  cases  cited;  3  T.  R,  180;  5  Barn. 
&  AhL,  228. 

In  every  usurious  loan  of  money  there  is  a 
good  consideration  in  part  for  the  promise  to 
pay.  The  borrower  actually  receives  the  mon- 
ey of  the  lender  ;  yet,  the  security  given  being 
absolutely  void,  the  sum  actually  loaned  can- 
not be  recovered  upon  an  implied  assump*it,al- 
though  it  will  be  a  good  consideration  for  a 
subsequent  express  promise  to  repay  it.  Early 
v.  Mah&n.  19  Johns.,  150.  Usury  infects  and 
avoids  the  whole  of  every  agreement  or  trans- 
action into  which  it  enters.  If  the  amount  due 
on  the  mortgage  from  Williams  to  the  plaint- 
iff be  deemed  the  consideration  for  the  defend- 
ants' promise,  the  difficulty  is  still  the  same. 
It  was  not  the  debt  of  the  defendants,  except 
by  virtue  of  the  usurious  agreement.  It  was 
not,  therefore,  as  against  them,  a  pre-existing 
valid  debt.  The  true  test,  then,  probably  is, 
whether,  laying  the  usurious  contract  entirely 
out  of  the  case  and  considering  it  as  never  hav- 
ing been  made,  there  was  a  cause  of  action  on 
which  the  plaintiff  could  have  recovered,  as 
for  money  paid,  &c.,  against  the  defendants. 
Now  it  is  obvious  that  anterior  to  the  giving 
of  this  note  the  plaintiff  had  no  cause  of  action 
whatever  against  the  defendants  or  either  of 
them  ;  and  although  the  note  was  given  for  a 
599*]  pre-existing *debt,  in  the  broadest  sense 
of  the  expression,  it  was  not  a  pre-existing  debt 
of  the  defendants  ;  it  became  their  debt  only 
by  virtue  of  the  usurious  agreement,  and  that 
being  utterly  void,  cannot  in  any  manner  be 
the  foundation  of  a  recovery. 

It  may  also  be  conceded  that  the  money  origi- 
nally due  from  the  defendant  Welling  to  Akin 
was,  by  virtue  of  the  arrangement  between  the 
parties,  to  be  considered  as  money  had  and  re- 
ceived by  him  to  the  use  of  the  plaintiff.  The 
parties  all  agreed  that  it  should  be  so  held  and 
applied  ;  5  Barn.  &  Aid.,  228  ;  and  if  no  note 
had  been  given,  and  the  transaction  had  been 
free  from  usury,  the  plaintiff  could  have  re- 
covered the  amount  upon  the  implied  assump- 
tit.  If  the  arrangement  had  been  thus  made 
in  the  first  instance,  and  the  giving  of  the  note 
with  an  usurious  premium  had  been  a  subse- 
quent and  distinct  transaction,  although  the 
note  would  have  been  void,  the  pre-existing 
debt  could  have  been  recovered  under  the  com- 
mon counts,  if  Welling  had  been  the  sole  de- 
fendant. The  case  would  then  have  been  pre- 
cisely within  many  of  the  authorities  which 
have  been  cited  .  but  the  difficulty  in  this  case 
is,  that  it  was  all  one  transaction  ;  there  was 
no  indebtedness,  either  express  or  implied,  on 
the  part  of  the  defendants  to  the  plaintiff,  be- 
fore the  note  was  given.  The  agreement  and 
the  giving  of  the  note  were  simultaneous  acts. 
Indeed,  the  agreement  was  simply  that  the  de- 
fendants should  assume  this  debt  by  giving 
their  note.  There  was  a  previous  indebtedness 
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on  the  part  of  Welling  to  Akin,  but  the  plaint- 
iff has  no  concern  with  that ;  he  must  recover 
on  the  ground  of  a  promise,  either  express  or 
implied,  from  the  defendants  to  him.  The  debt 
due  to  Akin  may  be  the  consideration  for  the 
promise  ;  but  it"  is  the  promise,  and  not  the 
consideration,  which  is  the  ground  of  the  re- 
covery. 

The  motion  for  a  new  trial  must,  therefore,  be 
denied. 

Cited  in— 13  Wend.,  511;  10  N.  Y.,  196;  36  N.  Y.,  521: 
37  N.  Y.,  446,  596 ;  39  N.  Y.,  332  ;  64  N.  Y.,  298;  21  Am. 
Rep.,  610 ;  69  N.  Y.,  249 ;  25  Am.  Rep.,  181 ;  24  Hun, 
269 ;  5  Trans.  App.,  58  ;  11  Barb.,  168 ;  46  Barb..  179, 
276 ;  64  Barb..  626  ;  22  How.  Pr.,  479;  61  How.  Pr.,128; 
1  Abb.  N.  S,,  149 ;  4  Abb.  N.  8.,  390  ;  1  Rob.,  39 ;  22 
Wall.,  179 ;  11  Bank.  Reg.,  510 ;  22  Am.  Rep.,  566  (66 
Me.,  212). 
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Negotiable  Paper — Action  upon — Parties. 

The  holder  of  a  note  payable  to  bearer,  in  the  pos- 
session of  the  payee  after  due,  cannot  maintain  an 
action  upon  it  against  the  maker,  if  the  payee  be  a 
mere  agent,  and  the  persons  having  the  beneficial 
interest  in  the  note  forbid  its  payment  to  him. 

Citations— 1  Johns.  Cas.,  51, 331 ;  3  Johns.  Cas.,  29, 
263;  1  Johns.,  319;  5  Johns.,  118;  2  Johns.,  300;  8 
Johns.,  454 :  3  T.  R.,  80 ;  1  Bos.  &  P.,  399;  1  Camp.,  19; 
7  T.  R.,  427,  630 ;  Chit.  Bills,  164, 166  ;  11  Johns., 52  ;  7 
Cow.,  176 ;  6  Mass.,  436 ;  10  Johns.,  224. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Otsego  Circuit  in  Sep.,  1829,  befere  the 
Hon.  Samuel  Nelson, one  of  the  Circuit  Judges, 
The  declaration  was  on  a  promissory  note  for 
$100,  dated  Feb.  2U,  1827,  payable  90  days  af- 
ter date,  to  "  James  Tripp,  Treasurer  of  Law- 
rens  Lodge,  No.  120,  or  bearer."  The  money 
was  loaned  by  the  Lodge  to  Hoag,and  the  note, 
signed  by  him  and  Strong  as  his  surety,  taken 
and  delivered  over  to  Tripp,  who  had  been 
elected  treasurer  of  the  Lodge,  and  who  re- 
mained such  treasurer  until  the  close  of  the 
year  1827.  In  Nov.,  1827,  a  statement  of  the 
funds  of  the  Lodge  was  made  by  an  auditing 
committee,  Tripp  being  present.  The  note  in 
question  was  before  the  committee  and  included 
in  the  statement.  In  Jan.,  1828,  the  successor 
of  Tripp,  as  treasurer  of  the  Lodge,  demanded 
the  funds,  notes  and  property  of  the  Lodge, 
which  he  refused  to  deliver.  Then  in  Feb. 
or  Mar.  following  a  similar  unsuccessful  de- 
mand was  made  by  a  committee  of  the  Lodge 
and  by  its  direction.  In  Feb.,  1828,  the  Lodge 
passed  a  resolution  directing  Hoag  not  to  pay 
the  note  to  Tripp,  Hoag  being  present  when 
the  resolution  was  passed.  In  Feb.,  1829, 
this  suit  was  brought.  The  defendants  in- 
sisted that  the  note  having  been  shown  in  the 
possession  of  Tripp  after  it  was  due,  if  in  fact 
it  had  been  transferred  to  the  plaintiff,  he  took 
it  subject  to  all  equities  and  defenses  existing 
against  it  in  the  hands  of  the  payee,  and  was 
not  entitled  to  maintain  the  action.  The  plaint- 
iff offered  to  prove  that  he  paid  a  full  and  val- 
uable consideration  for  the  note.  The  judge 
refused  to  receive  the  evidence,  ruling  that  it 
was  immaterial,  and  charged  the  jury  that  the 
plaintiff  was  entitled  *to  recover,  who  [*6O1 
accordingly  found  a  verdict  for  the  plaintiff. 
The  defendant  excepted,  and  now  moved  for 
a  new  trial. 
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Mr.  J.  A.  Spencer,  for  defendants. 
Mr.  J.  Edwards,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  judge 
erred  in  charging  the  jury  that  upon  the  evi- 
dence before  them  the  plaintiff  was  entitled  to 
recover.  The  note  carried  upon  its  face  the 
evidence  that  Tripp,  the  payee,  was  not  the 
beneficial  owner  of  it.  It  was  made  to  him  as 
treasurer  of  the  Lawrens  Lodge.  It  is  also 
shown  to  have  been  in  Tripp's  hands  long  after 
it  became  due.  The  plaintiff  Comstock,  there- 
fore, took  it  subject  to  all  the  defenses  which 
might  have  been  made  if  the  action  had  been 
brought  in  the  name  of  Tripp  himself.  1 
Johns.  Cas.,  51,  331  ;  3  Id.,  29  ;  1  Johns., 319; 
5  Id.,  118 ;  2  Id.,  300  ;  8  Id.,  454  ;  3  T.  R.,80; 
1  Bos.  &  P..  399  ;  1  Camp.,  19  ;  7  T.  R.,  427, 
630  ;  Chit.  Bills,  164-166. 

It  was  proved  upon  the  trial  that  the  note 
in  question  was  given  for  money  belonging  to 
the  Lodge  and  loaned  by  them  to  the  defendant 
Hoag.  The  loan  appears  to  have  been  made 
before  Tripp  entered  upon  the  office  of  treas- 
urer ;  but  having  been  elected,  the  note  was 
taken  in  his  name  as  treasurer  of  the  Lodge;  it 
bears  date  Feb.  20,  1827,  and  was  payable  in 
90  days.  In  Nov.,  1827,  Tripp  exhibited  the 
note  to  the  auditing  committee  of  the  Lodge, 
and  a  statement  of  the  funds  of  the  Lodge  in- 
cluding the  note  was  then  made  and  shown  to 
to  the  committee  and  to  Tripp,  and  was  hand- 
ed over  to  Tripp's  successor  in  office.  In  Jan., 
1828,  his  successor  called  upon  him  for  the 
funds  and  property  of  the  Lodge  in  his  posses- 
sion, and  exhibited  to  him  the  schedule  which 
had  been  made  out  in  Nov.  preceding,  as  con- 
taining a  correct  statement  of  the  property. 
He  refused  to  deliver  it,  upon  some  frivolous 
pretext,  but  did  not  pretend  to  question  the  ti- 
tle of  the  Lodge  to  this  note,  or  any  other  item 
of  importance.  In  Feb.,  1828, the  Lodge  passed 
a  resolution  forbidding  the  defendants  "to  pay 
6O2*]  the  note  *to  Tripp,  of  which  they  had 
immediate  notice,  one  of  them  being  a  mem- 
ber of  the  Lodge  and  present  at  the  time.  The 
presumption  is,  although  the  fact  is  not  mate- 


rial,  that  the  note  was  tranferred  to  the  plaint- 
iff after  this  resolution  was  passed.  The  ques- 
tion, then,  is,  could  Tripp,  under  these  cir- 
cumstances, have  recovered  in  this  action,  if  he 
had  prosecuted  in  his  own  name  ?  The  holder 
of  a  note,  either  as  payee  or  indorsee,  may, un- 
doubtedly, maintain  an  action  upon  it  in  his 
own  name,  although  he  has  no  interest  in  it, 
and  holds  it  as  agent  merely  for  the  purpose 
of  collection,  if  it  does  not  appear  that  his  pos- 
session of  the  note  ismala  fide  ;  in  the  absence 
of  such  proof,  he  will  be  considered  a  trustee  su- 
ing for  the  benefit  of  the  persons  having  the  le- 
gal interest.  Lovell  v.  Evertson,  11  Johns.,  52  ; 
Mauran  v.Lamb,  7  Cow.,  176  ;  Conroy  v.  War- 
ren, 3  Johns.  Cas.,  263,  opinion  (of  Kent,  J. 
But  where  it  distinctly  appears  that  the  per- 
sons having  the  beneficial  interest  in  the  note 
have  forbidden  the  defendants  to  pay  it  to  the 
nominal  holder,  his  possession  of  the  note  be- 
comes mala  fides,  and  he  cannot  recover  upon 
it.  This  point  was  distinctly  adjudged  by  the 
Supreme  Court  of  Mass.,  in  the  case  of  Bar- 
ker v.Prentiss,Q  Mass., 430.  A  bill  of  exchange, 
drawn  by  the  defendant,  had  in  that  case  been 
indorsed|by  the  payees  to  Barker,  as  their  agent 
for  collection.  It  was  held  a  good  defense, 
under  the  general  issue,  that  the  payees  before 
the  commencement  of  the  suit  had  requested 
the  defendants  not  to  pay  the  money  to  the 
plaintiff.  Ch.  J.  Parsons  considered  the  ques- 
tion too  clear  to  admit  of  a  doubt.  This  case 
is  cited  with  approbation  in  Herrick  v.  Carman, 
10  Johns.,  224,  in  which  the  same  principle  is 
substantially  involved.  It  cannot  be  material 
whether  the  plaintiff  be  the  payee  or  indorser 
of  the  note  ;  if  it  be  shown  that  he  is  a  mere 
agent,  having  no  beneficial  interest  in  the  se- 
curity, and  that  he  prosecutes  the  suit  for  his 
own  benefit  against  the  orders  of  the  real  own- 
er, it  is  a  complete  defense  to  the  action.  Such 
is  this  case. 

A  neio  trial  must,  therefore,  be  granted,  the 
costs  to  abide  the  event  of  the  suit. 

Cited  in— 12  Wend.,  472 ;  15  Wend.,  373. 
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CASES  ARGUED  AND  DETERMINED 


Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OF  THE 

STATE   OF   NEW  YORK, 

Argued  in  September  and  October,  and  decided  In  December,  1830. 


6O3*]  *ASTOR,  Appellant, 

AND 

HOYT  ET  AL.,  Respondents. 

Lease — Leasehold  Property  Subject  to  Mortgage 
Taken  for  Public  Use — Damages — Rights  and 
Liabilities  of  Mortgagor  and  Mortgagee  re- 
spectively— Covenant  to  Pay  Assessments. 

Where  a  part  of  leasehold  property  in  the  City  of 
X.  Y.,  subject  to  a  mortgage,  is  taken  for  a  street 
by  the  Corporation,  and  a  sum  of  money  is  allowed 
by  way  of  loss  or  damage  to  the  mortgagor  by  the 
Commissioners  of  Estimate,  the  mortgagee  is  enti- 
tled, prima  facie,  to  so  much  of  the  sum  assessed  as 
damage  as  may  be  considered  the  substitute  of  that 
part  of  the  premises  appropriated  to  public  use. 

If  the  mortgagee  claims  the  substitute.he  becomes 
liable  as  assignee  to  the  lessor  for  a  ratable  propor- 
tion of  an  assessment  imposed  upon  the  residue  of 
the  demised  premises  for  benefit  to  the  lessor  aris- 
ing from  the  opening  of  the  street,  in  case  the  mort- 
gagor as  lessee  has  bound  himself  to  pay  all  assess- 
ments imposed  upon  the  demised  premises. 

A  mortgagor  is  the  owner  of  the  property  mort- 
gaged, against  all  the  world,  subject  only  to  the  lien 
of  the  mortgagee. 

A  mortgagee  of  a  term  not  in  possession  cannot  be 
considered  as  an  assignee ;  but  if  he  takes  posses- 
sion of  the  mortgaged  premises,  he  has  the  estate 
cum  onere. 

A  covenant  to  pay  assessments  runs  with  the  land, 
and  if  broken  when  the  mortgagee  enters,  the  les- 
sor has  his  remedy  in  rem  to  enforce  the  covenant, 
but  cannot  proceed  against  the  assignee  personally; 
if  the  land  has  been  converted  into  money,  the  les- 
sor may  claim  the  same  in  chancery  in  satisfaction 
of  the  damages  sustained  by  the  breach  of  the  cove- 
nant. 

Citations— 2  R.  L.,  408,  sec.  177,  181;  5  Co.,  25;  2 
Vern..  374 ;  Doug.,  460,  632 ;  1  Brod.  &  B.,  72 ;  1  Cai. 
Cas.,47;  4  Johns.,  41;  Powell  Mort.,  75,  76,  170 ;  8 
Johns.,  159  ;  11  Johns.,  538 ;  15  Johns.,  320 ;  6  Johns., 
295  ;  6  Cow.,  147 ;  1  Salk.,  199  ;  3  Burr.,  1271 ;  1  Bl.,  351. 

A  PPEAL  from  chancery.  In  1821,  Astor 
AJL  leased  Vauxhall  Garden,  in  the  City  of  N. 
Y.,  to  one  Timothy  Madden,  for  the  term  of  14 
years  from  May  1,  1825,  reserving  an  annual 
rent  of  $750;  Madden  engaging  to  pay  all  as- 
6O4*]  sessments  *imposed  on  the  premises 
under  the  authority  of  the  State  or  General 
Government,  or  of  the  Corporation  of  N.  Y. 
In  May,  1825,  the  Corporation  of  K  Y.  com- 
menced proceedings  for  the  opening  of  a  pub- 
lic street  or  place  called  La  Fayette  Place,  in 
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the  execution  of  which  a  part  of  the  premises 
demised  to  Madden  were  taken.  The  Commis- 
sioners of  Estimate  and  Assessment  estimated 
the  benefit  to  Astor  from  the  opening  of  La 
Fayette  Place,  by  reason  of  his  interest  in  the 
demised  premises  not  taken,  at  $4,447,  and  as- 
sessed the  loss  or  damage  to  Madden  in  conse- 
quence of  the  relinquishmenl  by  him  of  his  in- 
terest in  the  premises  taken  for  the  street  or 
place  at  $5,700.  In  May,  1826,  the  report  of 
the  Commissioners  was  confirmed  by  the  Su- 
preme Court.  Astor  claimed  that  the  assess- 
ment imposed  upon  him  should  be  paid  by 
Madden  according  to  the  terms  of  the  lease,  or 
that  he  should  authorize  him  to  receive  from 
the  Corporation, out  of  the  sum  assessed  to  Mad- 
den, sufficient  to  discharge  the  sum  assessed 
against  him  (Astor),  which  Madden  refusing  to 
do,  Astor,  in  June,  1826,  filed  his  bill  in  chan- 
cery, alleging  the  above  facts  and  that  Madden 
was  in  embarrassed  circumstances,  and  pray- 
ing an  injunction  restraining  the  Corporation 
of  N.  Y.  from  paying  to  Maclden  the  sum  as- 
sessed in  his  favor.  An  injunction, accordingly, 
issued,  which  was  subsequently  modified  by 
allowing  the  payment  of  $1,253  to  Madden,  be- 
ing the  difference  between  the  sum  to  be  paid 
by  Astor  and  the  sum  to  be  paid  to  Madden. 
Madden  died,  and  administration  of  his  estate 
was  granted  to  the  public  administrator,  who, 
and  the  Corporation  of  the  city,  put  in  their 
answers,  submitting  themselves  to  the  direc- 
tion of  the  court.  The  cause  was  heard  on  bill 
and  answer  by  Chancellor  Jones,  who,  in  Oct., 
1827,  decreed  that  Madden  was  bound  by  his 
covenant  to  pay  the  assessment,  and  that  his 
estate  was  chargeable  therewith;  but  that  Astor 
had  no  lien  upon  the  assessment,  and  was  not 
entitled  to  priority  of  payment  out  of  the  same. 
The  Chancellor  further  ordered  a  reference  to 
a  master  to  state  an  account  of  what  was  due 
in  respect  of  the  assessment  and  an  account  of 
the  personal  estate  of  Madden,  and  that  the  as- 
sessment be  paid  in  a  course  of  administration; 
adding,  that  the  complainant  might  *in-  [*6O5 
sist  before  the  master  upon  any  right  or  claim 
of  preference  or  prioritv  of  payment  of  the  as- 
sessment, whether  arising  under  the  lease  or 
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otherwise,  out  of  the  fund  into  the  hands  of  the 
Corporation  ;  and  in  case  he  should  establish 
such  right  or  claim  by  competent  proof  to  the 
satisfaction  of  the  master,  that  then  the  master 
should  so  report,  with  the  reasons  and  grounds 
of  his  opinion  in  the  premises.  The  Chancellor 
also  directed  the  master,  by  advertisement,  to 
call  upon  all  the  creditors  of  Madden  to  come 
in  and  prove  their  debts  before  him  by  a  cer- 
tain day,  and  to  report,  &c. 

In  May,  1829,  the  master  reported  that  divers 
persons,  creditors  of  Madden,  had  appeared 
before  him  and  proved  their  demands  ;  that, 
amongst  them,  Moses  Hoyt  had  exhibited  a 
mortgage  of  the  premises  demised  to  Madden, 
executed  by  Madden  to  him  Aug.  25,  1824,  to 
secure  the  payment  of  $3,469.19,  which  mort- 
gage was  assigned  by  Hoyt  to  the  Mechanic  Fire 
Ins.  Co.  of  N.  Y.  as  security  for  a  loan  made 
to  Hoyt,  and  under  which  a  specific  lien  was 
claimed  by  the  parties  holding  the  same  upon 
the  fund  in  court  and  a  preference  in  payment, 
the  amount  due  being  $4.602;  also, that  in  Oct., 
1826,  all  the  interest  of  Madden  in  the  demised 
premises  had  been  sold  under  an  execution  on 
a  judgment  subsequent  to  the  above  mortgage, 
and  purchased  by  a  Mrs.  Ehrick,  who,  in  Feb., 
1828,  conveyed  her  interest  in  the  premises 
which  remained  after  opening  La  Fayette  Place 
to  A.  Divver,  for  the  consideration  of  $523.25, 
and  on  the  same  day,  Hoyt  and  the  Ins.  Co.,  in 
consideration  of  $1,  released  to  him  all  their 
interest  in  that  part  of  the  demised  premises. 
In  Sep.,  1828,  Divver  sold  to  J.  Hunt,  who,  in 
the  following  month,  conveyed  the  premises  to 
Astor.  It  also  appeared  that  Astor  had  regu- 
larly received  his  rent  for  the  leasehold  premi- 
ses, from  the  wife  of  Madden,  up  to  Dec.,  1827. 
The  master  further  reported,  that  besides  the 
sum  reported  by  the  Commissioners  of  Estimate 
and  Assessment  in  favor  of  Madden,  the  latter 
had  left  no  personal  estate;  that  such  sum, after 
deducting  costs,  &c.,  amounted  to  $3,888.28, 
which  was  paid  into  court;  and  that, in  his  opin- 
ion, the  complainant  had  a  right  of  preference 
6O6*]  or  priority  *of  payment  out  of  the  fund 
in  court.  Hoyt  and  the  Ins.  Co.  excepted  to 
the  report  of  the  master,  and  the  cause  having 
been  heard  on  the  exceptions  by  Chancellor 
"Walworth,  he,  in  Apr. ,  1830,  overruled  so  much 
of  the  master's  report  as  related  to  the  com- 
plainant's right  of  prior  claim  upon  the  fund 
in  court,  and  decreed  that  Hoyt  and  the  Ins. 
Co.  were  entitled  to  the  fund  in  court,  in  satis- 
faction of  their  mortgage,  and  ordered  the  pay- 
ment of  the  same  to  them.  From  this  decree, 
Astor  appealed.  For  the  reasons  of  the  decree 
of  the  Chancellor,  see  2  Paige,  68,  where  this 
cause  is  entitled  Astor  v.  Miller. 

The  cause  was  argued  by, 

Mr.  D.  B.  Ogden,  for  the  appellant. 

Messrs.  P.  A.  Cowdrey  and  D.  T.  Blake, 
for  respondents. 

The  following  opinion  was  delivered: 

By  Ch.  J.  Savage.  Before  I  proceed  to 
discuss  the  points  raised  in  this  cause,  I  will 
refer  to  the  statute  under  which  the  proceed- 
ings were  had,  by  which  the  fund  in  contro- 
versy was  created.,  to  see  what  aid  can  be  drawn 
from  that  quarter  in  coming  to  a  correct  con- 
clusion. 

By  the  177th  section  of  the  Act  to  reduce  sev- 
eral laws  relating  particularly  to  the  City  of  N. 
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Y.  into  one  Act,  2  R.  L. ,  408,  power  is  given 
to  the  Corporation  under  certain  circumstances, 
to  open  new  streets;  the  land  required  for  the 
purpose  may  be  taken,  and  compensation  is  re- 
quired to  be  made  to  those  whose  loss  and  dam- 
age shall  exceed  the  benefit.  Commissioners 
appointed  by  the  Supreme  Court  are  to  make 
a  just  and  equitable  estimate  and  assessment  of 
the  loss  and  damage,  if  any,  over  and  above 
the  benefit  and  advantage,  or  of  the  benefit  and 
advantage  over  and  above  the  loss  and  damage, 
as  the  case  may  be,  to  the  respective  owners, 
lessees,  parties  and  persons  respectively  entitled 
unto  or  interested  in  the  premises,  and  to  re- 
port to  the  Supreme  Court  without  delay.  In 
making  such  estimate  and  report,  the  Commis- 
sioners are  to  insert  the  excess  and  surplus  only 
of  loss  and  damage  when  it  exceeds  the  benefit 
and  advantage;  *where  the  damage  and  [*OO7 
benefit  will  be  equal,  they  are  so  to  report;  and 
where  the  benefit  exceeds  the  damage, they  are 
to  report  the  excess  of  benefit  over  the  damage. 
Upon  the  coming  in  of  the  report,  parties  in- 
terested may  make  their  objections,  and  the  Su- 
preme Court  must  either  confirm  the  report  or 
refer  it  back,  and  when  confirmed,  it  is  final 
and  conclusive  upon  the  parties  interested.  The 
181st  section,  p.  407,  provides  that  where  the 
whole  of  any  lot  under  lease  or  other  contract 
shall  be  taken,  all  the  covenants,  contracts  and 
engagements  between  landlord  and  tenant,  or 
any  other  contracting  parties  upon  confirma- 
tion of  the  report,  shall  cease,  determine  and 
be  absolutely  discharged  ;  and  where  a  part 
only  shall  be  taken,  all  contracts  and  engage- 
ments respecting  the  same,  shall,  upon  confir- 
mation of  the  report,  cease,  determine  and  be 
absolutely  discharged  as  to  the  part  so  taken, 
but  shall  remain  valid  and  obligatory  as  to  the 
residue  thereof;  the  rents,  &c.,  to  be  appor- 
tioned. It  is  also  made  the  duty  of  the  Com- 
missioners to  consider  the  different  interests  of 
different  persons  in  the  same  premises. 

Madden,  the  tenant  of  Astor,  had  a  lease  for 
14  years  of  a  garden,  and  was  bound  to  occupy 
it  as  a  garden,  and  nothing  else  ;  he  was  obli- 
gated to  pay  $750  rent  at  all  events,  and  to  pay 
all  assessments  for  opening  streets  through  his 
garden,  thereby  destroying  the  property  for 
the  only  use  to  which  he  could  apply  it.  It  is 
manifest,  therefore,  that  his  damages  must  be 
great  in  consequence  of  running  the  street 
through  his  garden;  but  it  would  be  no  dam- 
age to  Astor;  he  was  to  receive  his  rent  during 
the  term.  The  property  would  then  be  returned 
to  him  with  a  street  running  through  it,  and 
instead  of  a  garden  he  would  have  a  great  num- 
ber of  building  lots,  with  the  street  already 
made  at  the  expense  of  Madden,  whose  interest 
was  destroyed  by  it.  Yet  Astor  sets  forth  in 
his  bill,  and  his  counsel  pressed  it  upon  the 
argument,  that  if  Astor  had  been  in  possession 
of  the  whole  premises,  and  no  lease  had  been 
given,  he  would  have  had  money  to  receive  in- 
stead of  paying  it  out.  because,  says  the  coun- 
sel, the  two  assessments  are  both  made  on  the 
same  premises.  But  is  it  not  manifest  that  the 
improvement  benefited  *the  landlord  [*6O8 
while  it  ruined  the  tenant  ?  Madden  could  not 
improve  the  premises  as  a  garden, with  a  street 
running  through  them,  and  this  was  consid- 
ered, no  doubt,  by  the  Commissioners.  On  the 
contrary,  the  property  was  rendered  more  valu- 
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able  to  Astor  by  presenting  him  on  both  sides 
of  the  new  street  several  hundred  feet  of  front, 
which  he  could  now  build  upon  or  sell  to  ad- 
vantage, and  which  were  comparatively  of 
trifling  value  to  him  without  the  new  street. 
From  my  knowledge  of  the  principles  upon 
which  such  assessments  are  made,  the  Commis- 
sioners must  have  been  of  opinion  that  Astor's 
benefit,  to  be  enjoyed  14  years  thereafter,  was 
worth  in  prcRsenti  the  amount  of  the  assessment ; 
then,  if  Astor  had  possessed  the  whole  estate, 
the  question  would  be  this:  If  the  present  value 
of  a  benefit  to  be  enjoyed  14  years  hence  be 
$4,447,  what  would  it  be  worth  if  to  be  enjoyed 
immediately  ?  Is  it  not  apparent  that  it  would 
be  more  than  doubled,  perhaps  quadrupled  ? 
Suppose,  when  the  assessment  was  made  he 
wished  to  sell  the  lots,  he  could  not  give  pos- 
session for  14  years;  if  he  wished  to  build  upon 
them,  he  could  not  do  it  till  the  lease  had  ex- 
pired— whereas,  if  in  possession  when  the  im- 
provement was  made,  he  could  enjoy  these  ad- 
vantages. If  the  interest  of  the  landlord  and 
tenant  were  the  same,  and  would  be  similarly 
affected  by  the  improvement,  then  there  would 
be  some  plausibility  in  the  argument  for  the  ap- 
pellant ;  but  where  those  interests  are  directly 
opposite,  the  argument  fails. 

Again;  suppose  a  street  to  be  laid  out  through 
a  block  of  ground  upon  which  there  are  no 
buildings,  as  was  the  case  here,  the  ground  nec- 
essary for  the  street  must  be  paid  for,  and  the 
street  must  be  pitched  and  paved;  and  I  ask  at 
whose  expense  ?  The  statute  gives  the  answer; 
the  expense  is  assessed  upon  the  lots  fronting 
upon  the  new  street,  and  upon  ground  extend- 
ing to  half  the  distance  of  the  next  street.  Is 
it  not  manifest, then,  that  where  one  man  owns 
all  the  land  taken  for  the  street,  and  all  the  lots 
fronting  on  that  street  extending  to  the  half 
distance,  that  such  owner  must  give  the  land 
for  the  street,  and  pitch  and  pave  the  street  at 
his  own  expense?  And  yet,  Astor  says,  in  such 
a  case  he  would  have  had  money  to  receive, 
6O9*]  and  not  to  pay,  in  consequence  of  *the 
improvement.  Where,  I  would  ask,  was  the 
money  to  come  from  which  Astor  was  to  re- 
ceive after  having  a  street  made  for  him  free  of 
expense?  The  statement  of  the  case  shows  the 
futility  of  the  claim. 

This  allegation  in  the  bill  constitutes  the  only 
ground  upon  which  a  claim  to  this  specific  sum 
can  be  pretended;  and  but  for  this  allegation 
the  Cluincellor  might  have  sent  the  complain- 
ant into  a  court  of  law  to  assess  his  damages 
for  a  breach  of  the  covenant.  Chancellor  Jones 
decided,  "that  the  complainant  had  not  shown 
any  sufficient  equity  on  the  pleadings  to  enti- 
tle him  as  against  Madden,  the  lessee,  to  charge 
the  assessment  upon  the  allowance  to  Madden 
for  his  loss  and  damages  in  the  premises,  or  to 
any  priority  of  payment  of  the  said  assessment 
out  of  the  said  allowance." 

There  is  another  view  of  this  case  arising 
solely  out  of  the  statute.  It  is  this:  the  piece 
of  ground  taken  for  the  street  is  put  beyond 
the  reach  of  all  contracts  of  its  former  owner 
or  possessor.  Suppose  leases,  mortgages  or 
judgments  to  exist,  covering  this  piece  of  prop- 
erty, they  cannot  control  it.  A  sale  on  a  mort- 
gage or  judgment  would  be  futile.  Nor  can 
the  lessee  claim  possession  under  his  lease  ;  it 
must  be  appropriated  to  the  public  for  a  street; 
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and  it  is  discharged  from  all  covenants  pre- 
viously connected  with  it;  but  covenants  and 
contracts  respecting  the  remainder  of  the  prem- 
ises remain  in  force.  Madden  remained  liable 
upon  his  covenant  to  pay  the  assessment  upon 
Astor,  but  it  could  not  be  enforced  against  this 
property  as  it  might  upon  the  residue  of  the 
premises.  Suppose  a  judgment  or  decree  in 
favor  of  Astor  against  Madden  for  the  amount 
of  the  assessment.  Madden's  interest  in  the  re- 
mainder of  the  premises  might  be  sold,  but  not 
the  part  taken  for  the  street.  So,  also,  as  Chan- 
cellwr  Walworth  has  said,  the  remaining  prem- 
ises, if  assigned,  would  be  subject  in  the  hands 
of  the  assignee  to  the  payment,  and  the  assign- 
ee would  be  liable  in  respect  of  such  portion 
as  was  assigned  to  him.  Suppose  no  suit  had 
been  brought  before  the  premises  were  assigned 
to  Mr.  Astor,  would  not  his  remedy  have  been 
gone  ? — merged  ?  Clearly  it  would,  except 
against  Madden  or  his  representative;  because, 
*though  as  lessor  he  would  be  entitled  [*61O 
to  recover,  yet,  as  assignee  of  the  lessee,  he 
would  be  bound  to  pay,  the  covenant  running 
with  the  land.  But  he  sued  Madden,  and  re- 
vived the  suit  against  his  administrator,  and  ob- 
tained a  decree  before  he  repurchased.  The 
amount  decreed  for  the  assessment  is,  therefore, 
a  debt  against  Madden's  estate. 

Again,  in  regard  to  the  mortgage  ;  it  could 
not  be  enforced  against  the  part  taken  but 
against  the  remainder,  and  that  being  released, 
the  mortgage  cannot  strictly  be  enforced  at  all. 
Although  such  is  the  effect  of  that  clause  in 
the  statute,  which  declares  all  premises  taken 
for  a  street  discharged  of  all  rents  and  con- 
tracts, yet  it  should  be  equitably  construed.  It 
must  be  taken  literally,  no  doubt,  as  to  the  land 
itself;  but  where  there  is  an  equivalent  given 
for  the  land,  equity  and  justice  require  that 
such  equivalent  should  be  applied  to  the  dis- 
charge of  liens  upon  such  premises.  Suppose 
a  creditor  by  judgment  or  mortgage,  whose  lien 
is  equal  to  the  amount  given  for  the  land;  it  is 
just  that  he  should  have  it.  Suppose  the  prem- 
ises to  be  leasehold,  and  that  there  are  arrears 
of  rent;  though  the  landlord  cannot  distrain  or 
re-enter,  it  is  just  that  he  should  be  paid  out  of 
the  money  allowed  by  way  of  loss  or  damage, 
and  a  court  of  equity  is,  undoubtedly,  compe- 
tent so  to  direct.  It  seems  to  me,  that  if  in  this 
case  there  was  rent  due  the  appellant,  and  he 
had  no  other  mode  of  obtaining  payment,  a 
court  of  equity  would  order  a  proportionable 
part  of  the  fund  applied  to  the  satisfaction  of 
the  rent.  In  one  respect,"  I  cannot  distinguish 
between  the  appellant's  right  to  the  rent  and 
his  right  to  the  assessment  in  question,  though 
his  bill  does  not  so  present  it.  The  lease  gave 
him  the  same  remedy  for  it,  as  for  the  rent  by 
way  of  re  entry.  This  remedy  is  taken  away 
by  the  statute,  but  it  is  equitable  that  he  should 
be  satisfied  out  of  the  fund  so  far  as  it  extends, 
and  so  far  as  the  premises  taken  were  originally 
liable.  Even  at  law,  I  do  not  understand  that 
the  remedy  is  gone  for  rent  accrued,  or  other 
right  of  action  arising  before  the  confirmation 
of  the  report  of  the  Commissioners  of  Estimate 
and  Assessment, or  simultaneous  therewith.  The 
lessee  remains  liable  upon  his  covenant  broken 
before  that  time,  and  the  assignee  also.  The 
covenant  in  this  case  was  *broken  at  [*6 1 1 
the  very  moment  of  the  confirmation  of  the  re- 
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port.  The  damages  assessed  upon  Astor  not 
being  paid,  he  had  a  right  of  action  upon  Mad- 
den's  covenant.  The  assignees  of  all  or  any 
part  are  liable  upon  this  covenant,  and  as  well 
the  assignees  of  the  part  taken  for  the  street  as 
of  the  residue.  Where  the  statute  says,  all 
leases,  contracts,  etc.,  shall  cease  and  deter- 
mine, and  be  absolutely  discharged,  it  has  a 
prospective  operation  only.  This  statute,  as 
has  been  already  stated,  declares,  that  where  a 
part  is  taken,  such  part  is  discharged  from  all 
contracts,  but  the  residue  remains  liable,  "and 
the  rents,  considerations  and  payments  reserved 
or  payable,  or  to  be  paid  for,  or  in  respect  to 
the  same,  shall  be  so  apportioned  as  that  the 
part  thereof  justly  and  equitably  payable,  or 
that  ought  to  be  paid  for  such  said,  residue 
thereof  and  no  more,  shall  be  demanded  or 
paid,  or  recoverable  for  or  in  respect  of  the 
same."  According  to  this  provision,  if  the  prem- 
ises remaining  had  continued  in  the  hands  of 
assignees  other  than  Mr.  Astor,  the  damages 
would  be  so  apportioned  that  each  part  would 
be  chargeable  with  an  equitable  proportion  in 
relation  to  the  whole  premises  originally  liable, 
and  no  more;  the  whole  assessment  could  not 
be  collected  from  the  assignees,  but  only  a  pro- 
portional part,  deducting  the  street.  For  ex- 
ample ;  if  the  whole  rents  or  other  payments 
were  $3,000,  and  one  third  was  taken  for  the 
street,  the  remaining  two  thirds  would  be  lia- 
Jble  for  two  thirds  of  that  sum  only,  and  not  the 
whole  sum.  Without  recourse  to  the  part 
taken  for  the  street  or  its  substitute,  Mr.  Astor 
could  not  obtain  his  whole  demand,  but  only  a 
pro  rata  amount.  He  would  recover  from  each 
assignee  a  sum  bearing  the  same  proportion  to 
the  whole  sum  due  him  from  Madden  which 
the  premises  in  possession  of  each  assignee  bore 
to  the  whole  demised  premises. 

How  much,  then,  of  the  fund  in  court  is  to 
be  considered  the  substitute  of  the  premises 
taken  for  the  street  ?  The  whole  fund  is  not 
substituted  for  the  strip  of  land  taken  for  the 
street ;  it  is  not  the  value  of  it ;  it  was  not  so 
stated  or  considered  by  the  Commissioners. 
The  remaining  property  was  rendered  so  much 
more  valuable  to  Mr.  Astor  by  $4,447 ;  and  the 
remainder  was  rendered  less  valuable  to  Mad- 
61 2*J  den  by  *$5,700.  Suppose  a  trespasser 
had  gone  into  the  middle  of  Madden's  garden, 
torn  up  his  trees  and  shrubbery,  and  made  a 
street  through  it,  throwing  it  open,  what  would 
have  been  the  measure  of  damages  ?  Not  the 
value  of  the  part  torn  up  alone,  but  all  the  in- 
jury he  sustained  to  Tiis  whole  premises,  street 
and  all.  So  in  this  case,  the  use  of  the  street  is 
considered,  and  the  damages  assessed  to  him 
are  as  well  for  the  ground  taken  as  the  deteri- 
oration of  what  remain*.  The  assessment  in 
favor  of  Madden  is  substituted  not  for  the  val- 
ue of  the  street  alone,  but  also  for  the  damages 
sustained  by  him  in  the  diminished  and  limited 
enjoyment  of  what  remains.  The  utmost  ex- 
tent to  which  the  doctrine  of  substitution  is  ap- 
plicable, is  to  that  part  of  the  mortgaged  prem- 
ises which  has  been  taken  for  the  street.  If  the 
report  of  the  Commissioners  shows  the  value  of 
Madden's  interest  in  that  part,  then  so  much  of 
$5.700  should  be  considered  the  substituted 
fund  ;  if  not,  the  whole  sum  should  be  appor- 
tioned according  to  the  quantity  of  ground  in 
the  demised  premises,  and  such  ratable  pro- 
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portion  be  considered  the  substituted  fund  aa 
the  part  taken  for  the  street  bears  to  the  re- 
maining demised  premises ;  and  as  the  res- 
idue of  the  premises  was  released  from  the  op- 
eration of  the  mortgage,  there  can  be  no  spe- 
cific claim  upon  the  balance  of  the  assessment 
by  virtue  of  the  mortgage.  It  constitutes  so 
much  assets  in  the  hands  of  Madden's  admin- 
istrator, or  in  the  Court  of  Chancery,  and  is  to 
be  disposed  of  in  the  course  of  administration. 
Mr.  Hoyt's  bond  may  perhaps  be  entitled  ta 
preference,  if  there  are  no  debts  of  an  higher 
nature.  How  that  fact  is  does  not  appear;  nor 
is  it  necessary  that  it  should. 

If  I  am  correct  in  my  views  of  this  case,  it 
will  follow  :  1.  That  Mr.  Astor  has  shown  no 
equity  in  his  bill  entitling  him  to  payment  of 
his  demand  against  Madden  out  of  the  assess- 
ment, and  that,  notwithstanding  his  claim  aa 
stated  in  his  bill,  the  fund  in  court  should  go 
into  the  hands  of  the  administrator,  to  be  paid 
out  by  him  and  disposed  of  according  to  law  -t 

2.  That  the  mortgagees  are  entitled  prima  fa- 
cie, by  virtue  of  the  mortgage,  to  so  much  of 
the  fund  as  is  equal  to  the  value  of  Madden 'a 
interest  in  the  property  taken  for  the  street ; 
and  that  should  be  ascertained  either  by  the 
report  of  the  Commissioners  *of  Esti-  [*(}  1 3 
mate  and  Assessment,  or  by  taking  a  ratable 
proportion  of  the  assessment,  according  to  the 
quantity  of  ground  taken,  compared  with  the 
whole  quantity  covered  by  the  mortgage;  and 

3.  That  the  residue  of  the  premises  having 
been  released  from  the  mortgage,  the  balance 
of  the  assessment  must  be  disposed  of  in  due 
course  of  administration. 

The  question  then  arises,  which  was  princi- 
pally discussed  upon  the  argument:  is  the  mort- 
gagee to  be  considered  the  assignee  of  the  lease- 
hold premises  ?  And  if  so,  is  he  liable  to  the 
payment  of  the  damages  for  the  breach  of  Mad- 
den's covenant  ?  That  the  covenant  to  pay  all 
assessments  is  a  covenant  running  with  the 
land,  there  can  be  no  doubt,  5  Co.,  25  ;  and 
that  the  assignee  is  liable  for  the  breach  of 
such  a  covenant,  occurring  while  he  is  as- 
signee, is  equally  clear;  but  whether  the  mort- 
gagee is  assignee,  and  if  assignee,  whether  he 
is  liable  for  breaches  of  the  covenant  before 
the  assignment,  are  questions  to  be  discussed. 
In  England,  I  think  it  must  be  conceded  to  be 
settled,  that  where  the  mortgagor,  by  the  form 
of  the  instrument,  conveys  or  assigns  by  way 
of  mortgage  his  whole  estate,  the  mortgagee  is 
considered,  at  law  and  in  equity,  too,  the  as- 
signee. We  read,  indeed,  in  some  of  the  books, 
that  though  the  mortgage  purports  to  convey 
an  estate  indefeasible  by  matter  subsequent, 
yet  that  the  courts  of  equity  consider  them,  in 
their  true  intent,  as  mere  securities  for  money; 
but  the  decisions  of  the  courts,  both  of  law  HIM! 
equity,  which  are  the  highest  evidence  of  what 
the  law  is,  have  generally  considered  mortga- 
ges conveyances;  and  by  the  mode  of  drawing 
them  there,  it  seems  necessary  that  when  the 
condition  is  performed,  there  should  be  a  re- 
conveyance or  re  assignment.  In  Sparke*  v. 
Smith,  2  Vern.,  275,  the  court  refused  to  com- 
pel a  mortgagee  to  disclose  whet  her  a  lease  was 
assigned  \p  him,  to  enable  the  plaintiff  to  pros- 
ecute him  as  assignee  upon  the  covenant  of  the 
lessee,  who  was  also  mortgagor ;  clearly  im- 
plying that  as  assignee  of  the  whole  term,  even 
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by  way  of  mortgage,  he  would  be  liable  ;  and 
in  Pilkington  v.  Shatter,  2  Vern.,  374,  where  a 
recovery  had  been  had  in  a  similar  case  against 
the  plaintiff  as  assignee,  the  court  refused  to 
614*]  relieve  him,  saying  the  mortgagee  *was 
ill  advised  to  take  an  assignment  of  the  whole 
term.  In  the  case  of  Eaton  v.  Jaques,  Doug., 
460,  the  Court  of  K.  B.  disregarded  these  cases 
and  thought  them  not  well  considered.  Ld. 
Mansfield  was  of  opinion  that,  upon  principle, 
the  assignee  is  liable  only  in  respect  of  the  pos- 
session, and  that  as  a  mortgage  was  a  mere  se- 
curity, the  mortgagee  out  of  possession  was 
not  liable  as  assignee.  About  ten  years  after- 
wards, Ld.  Thurlow  entertained  a  different 
opinion,  and  did  what  was  refused  in  Pilking- 
ton v.  Shaller.  He  compelled  a  person  who  had 
received  a  lease  in  deposit  as  security  to  take 
an  assignment,  that  he  might  be  prosecuted  as 
assignee  upon  the  covenant  of  the  lessee  to 
build  an  house.  The  question  seems  to  have 
been  finally  and  deliberately  settled,  in  Will- 
iams v.  Bosanquet,  1  Brod.  &  B.,  72,  by  ten 
judges,  overruling  the  doctrine  of  Ld.  Mans- 
field in  Eaton  v.  Jacques.  Dallas,  Ch.  J.,  in 
giving  the  decision  of  the  court,  states  explic- 
itly the  grounds  of  the  decision.  He  shows 
from  authority  that  the  lessee  is  liable  for  the 
rent  whether  he  enter  or  not  ;  he  is  liable  by 
virtue  of  his  lease  ;  and  he  argues  that  the  as- 
signee is  under  some  liability,  whether  betakes 
an  absolute  assignment  or  only  by  way  of  se- 
security,  the  lessee  conveys  by  the  assignment 
his  whole  interest,  which  the  assignee  takes  ; 
and  as  the  lessee  was  liable  before  entry,  so 
must  the  assignee  be  liable  in  like  manner.  In 
that  case,  he  remarks,  the  assignment  was  of 
all  the  right,  title  and  interest  of  the  assignor  ; 
and  so  completely  did  the  interest  pass,  that 
there  was  a  covenant  to  re-assign  upon  pay- 
ment of  the  money.  The  money  was  not  paid 
before  the  day  when,  if  not  paid,  the  assign- 
ment was  to  become  absolute  ;  so  that  the  case 
was  that  of  an  absolute  assignment.  He  also 
held  there  was  a  privity  of  estate  ;  for  the  ac- 
ceptance of  the  assignment  was  equal  to  actual 
entry  and  privity  of  contract,  because  the  con- 
tract was  with  the  lessee  and  his  assigns,  and 
the  defendants  were  such  assigns  ;  therefore, 
the  contract  was  between  the  lessor  and  as- 
signee. 

Chancellor  Wai  worth  considers  the  case  of 
Williams  v.  Bosanquet  as  settling  the  principle 
in  England  that  a  mortgagee  of  leasehold  prem- 
ises, whether  in  possession  or  not,  is  liable 
upon  the  covenants  as  assignee.;  but  he  thinks 
6 1 5*]  such  a  *principle  cannot  prevail  in  this 
State,  because  we  hold  the  mortgagor  to  be 
the  true  owner,  and  the  mortgagee  as  having 
nothing  but  a  chattel  interest  while  out  of  pos- 
session. The  counsel  for  the  appellant  insists, 
however,  that  in  that  respect  there  is  no  dif- 
ference in  the  doctrine  held  in  England  and 
here  ;  for  Ld.  Mansfield  said,  in  The  King  v. 
St.  Michaels,  Doug.,  632,  it  was  an  affront  to 
common  sense  to  say  the  mortgagor  is  not  the 
real  owner.  Such  was,  indeed,  the  doctrine  of 
Ld.  Mansfield  and  of  Buller,  J.  ;  but  that  is 
the  very  doctrine  which  is  repudiated  in  Will- 
iams v.  Bosanquet.  Ld.  Mansfield  asserts  that 
the  mortgagor  is  the  real  owner  ;  not  so,  says 
Ch.  J.  Dallas,  giving  the  opinion  of  the  ten 
judges  ;  the  whole  interest  is  assigned;  it  vests 
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absolutely,  and  is  not  the  less  absolute  because 
the  assignor  (the  mortgagor)  may  entitle  him- 
self to  a  re-assignment.  Unless,  therefore,  a 
man  can  be  the  real  owner  after  he  has  parted 
with  all  his  interest,  the  Chancellor  must  be 
right  in  saying  that  the  English  doctrine  of  the 
ten  judges  is  inapplicable  here.  If  the  law  is 
the  same  here  as  in  England,  and  the  law  there 
is  that  the  mortgagee  out  of  possession  has  the 
whole  estate,  then  this  court  was  in  error  in 
the  case  of  Waters  v.  Stewart,  1  Cai.  Cas.,  47, 
where  they  decided  that  the  equity  of  redemp- 
tion remaining  in  the  mortgagor  was  real  es- 
tate, and  liable  to  be  sold  on  execution;  and  the 
Supreme  Court  were  equally  in  error  when- 
they  decided  that  the  mortgagee  out  of  posses- 
sion had  no  interest  which  could  be  sold  on  ex- 
ecution, Jackson  v.  Willard,  4  Johns.,  41  ;  for 
if  he  had  the  whole  estate,  it  certainly  might 
might  be  sold.  It  would  seem,  too,  that  Pow- 
ell must  have  been  under  a  great  mistake  when 
he  stated  that  the  mortgagor  might  levy  a  fine 
or  suffer  a  common  recovery  ;  that  he  had  an 
estate  which  descended  to  his  heirs,  and  which 
he  might  devise  by  his  will.  Pow.,  Mort.,  75, 
76, 170. 

Here,  however,  the  mortgagor  is  the  owner 
against  all  the  world,  subject  only  to  the  lien 
of  the  mortgagee.  In  M'Intyre  v.  Scott,  8 
Johns.,  159,  it  was  held  that  the  mortgagee  of 
a  ship,  out  of  possession,  was  not  liable  for 
supplies;  and  in  Runyan  v.  Mersereau,  11 
Johns. ,  538,  the  assignee  of  the  mortgagor  was 
permitted  to  maintain  trespass  against  the 
*  mortgagee  after  condition  broken.  [*616 
The  court  conclude  their  opinion  in  that  case 
by  saying:  "The  light  in  which  mortgages 
have  been  considered  in  order  to  be  consistent, 
necessarily  leads  to  the  conclusion  that  the 
freehold  must  be  considered  in  the  plaintiff, 
and  he  of  course  is  entitled  to  judgment.  In 
that  case  the  court  rely  on  the  doctrine  of  Ld. 
Mansfield  in  Easton  v.  Jaques,  and  to  show 
that  the  interest  of  the  mortgagee  is  only  a 
chattel  interest,  they  refer  to  the  will  not  made 
with  the  solemnities  of  the  statute,  and  that 
the  assignment  of  the  debt  draws  the  land  after 
it.  In  Coles  v.  Coles,  15  Johns.,  320,  Spencer, 
J. ,  repeats  the  doctrine  of  Runyan  v.  Mersereau, 
and  in  that  case  it  was  decided  that  the  wife 
might  be  endowed  out  of  the  equity  of  redemp- 
tion. In  Hitchcock  v.  Harrington,  6  Johns., 
295,  Kent,  Ch.  J.,  says  of  the  mortgage:  "We 
now  regard  the  mortgage  estate  only  for  the 
benefit  of  the  mortgagee  and  his  assigns.  As 
to  the  rest  of  the  world,  as  long  as  it  is  not  put 
in  force,  it  is  only  a  pledge  or  lien  on  the  bond, 
with  which  they  have  no  concern  any  further 
than  not  to  disturb  it."  And  in  Dickinson  v. 
Jackson,  6  Cow.,  147,  we  held  that  until  the 
default  in  payment  of  the  money  due  bjr  the 
mortgage,  or  some  part  thereof,  and  the  ter- 
mination of  a  notice  to  quit,  the  mortgagee 
has  no  right  of  entry  as  against  the  mortgagor, 
and  cannot  bring  ejectment  against  him, 
though  he  may  against  the  assignee  of  the 
mortgagor,  the  tenancy  being  broken  by  the  as- 
signment. It  is  too  late  for  us  now  to  retrace 
our  steps  and  adopt  the  doctrine  of  Williams  v. 
Bosanquet,  even  if  it  was  correct.  To  recover 
against  an  assignee  of  the  lessee,  it  must  be 
avejred  and  proved  that  all  the  right,  title  and 
interest  of  the  lessee  passed  by  assignment  to 
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the  assignee.  After  these  decisions,  can  we 
say  that  all  the  right,  title  and  interest  of  the 
mortgagor  has  passed  to  the  mortgagee  out  of 
possession  ?  So  far  from  it,  we  hold  that  the 
mortgagee,  before  foreclosure  or  the  com- 
mencement of  proceedings  to  foreclose,  has  but 
a  chattel  interest.  It  is  perfectly  clear,  therefore, 
that  a  mortgagee  of  a  term  out  of  possession 
is  not  in  this  State  to  be  considered  the  assignee. 
In  England  there  must  be  a  reconveyance  or 
re-assignment;  so  say  the  court  in  Williams  v. 
<5 1 7*J  *Bosanquet.  Here  that  is  not  necessary; 
the  transfer  of  the  debt  transfers  the  mortgage; 
payment  extinguishes  the  lien,  and  so  does  a 
tender.  But  if  a  mortgagee  takes  possession 
of  the  mortgaged  premises  lawfully,  he  must 
be  then  considered  assignee,  and  the  assignee 
must  take  the  estate  cum  onere.  When  the 
mortgagee  takes  possession,  he  then  has  all  the 
right,  title  and  interest  of  the  mortgagor;  then 
he  acquires  and  the  mortgagor  loses  an  estate 
liable  to  be  sold  on  execution.  He  is,  therefore, 
substituted  in  the  place  of  the  mortgagor,  who 
was  lessee  and,  therefore,  is  assignee  and  lia- 
ble as  such. 

If  I  am  correct  in  the  positions,  that  a  por- 
tion of  the  fund  in  court  is  to  be  considered' 
the  representative  of  the  premises  taken  for  the 
street,  and  that  the  mortgagees,  taking  posses- 
sion of  either  the  premises  or  the  substitute, 
became  liable  for  such  covenants  as  run  with 
the  land,  and  that  this  covenant  to  pay  assess- 
ments is  of  that  character,  it  seems  to  follow 
that  the  mortgagees  in  this  case  must  be  re- 
sponsible for  their  proportion  of  the  assess- 
ment, unless,  as  they  allege,  the  breaches  oc- 
curred previous  to  the  assignment.  The  prop- 
osition is  unquestionably  true,  that  an  assign- 
ee is  not  liable  for  breaches  which  have  wholly 
accrued  before  the  assignment.  For  instance, 
he  is  not  personally  liable  for  rent  due  before 
the  assignment;  no  action  of  covenant  will  lie 
against  him  for  such  rent,  as  it  will  for  rent 
accrued  subsequent  to  the  assignment,  and  be- 
fore he  conveys  away  the  demised  premises. 
But  it  does  not  follow  from  this  doctrine,  that 
the  landlord  loses  all  remedy  besides  that 
which  he  has  against  the  lessee.  If  he  is  en- 
titled by  law  or  by  his  lease  to  proceed  in  rem 
to  recover  his  rent,  the  assignment  does  not  af- 
fect that  remedy.  If  he  can  distrain  and  re- 
enter  for  want  of  distress  as  against  the  lessee, 
he  may  do  the  same  as  against  the  assignee 
for  rent  accrued  before  the  assignment;  but 
where  the  remedy  for  the  breach  of  the  cove- 
nant is  merely  personal,  then  the  assignee  is 
not  liable.  Such  were  the  cases  of  Grescot  v. 
Green,  1  Salk.,  199,  and  Church-wardens,  etc. 
\.  Smith,  3  Burr.,  1271,  and  1  Bl.,  351.  In 
Grescot  v.  Green,  the  lessee  had  covenanted  for 
0 1 8*]  *himself  and  his  assigns,  to  rebuild  and 
finish  a  house  within  a  particular  time,  and 
after  the  time  expired  the  lessee  assigned  over 
the  premises,  the  house  not  being  built  and 
finished  according  to  the  covenant.  "Etper 
Holt,  Ch.  J.  This  covenant  shall  not  bind  the 
assignee,  because  it  was  broken  before  the  as- 
signment; aliter  if  broke  after,  as  if  lessee  had 
assigned  before  the  lime  expired."  In  the  case 
of  The  Church-wardens  v.  Smith,  the  lessee  had 
covenanted  to  pull  down  certain  houses  and 
build  new  ones  within  seven  years.  After  the 
seven  years  expired  he  assigned  to  the  defend- 
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ant.  The  court  were  clearly  against  the  plaint- 
iff, who  sued  the  assignee  for  this  breach.  Ld. 
Mansfield  said,  the  single  question  was  wheth- 
er an  assignee  is  liable  for  a  breach  wnich  he 
never  committed,  and  it  is  certain  that  he  is  not. 
And  Burrow  makes  Ld.  Mansfield  add,  this 
breach  was  committed  before  his  time;  and 
this  covenant  does  not  run  with  the  land.  I 
presume  Ld.  Mansfield  did  not  say  that  such 
a  covenant  does  not  run  with  the  land  if  as- 
signed before  borpken,  but  only  that  a  covenant 
broken  before  assignment  does  not  run  with  the 
land.  In  the  case  before  us  it  is  to  be  observed 
that  there  is  no  time  specified  as  to  the  per- 
formance of  this  covenant.  I  do  not  see,  there- 
fore, why  it  does  not  continue  and  attach  upon 
the  premises  in  the  hands  of  the  assignee,  like 
a  covenant  to  repair,  without  any  time  being 
specified.  The  assignee  is  liable  on  a  covenant 
to  repair.  If  a  lessee  covenants  to  discharge 
the  lessor,  de  omnibus  oneribus  ordinariis  et  ex- 
traordinariis  and  to  repair  the  houses,  an  action 
lies  against  the  assignee.  5  Co.,  25.  The  cove- 
nant to  pay  all  assessments  is,  in  substance, 
a  covenant  to  indemnify  the  lessor,  and  un- 
til performance,  there  is  a  continual  breach, 
and, therefore, the  assignee  is  liable,  though  the 
first  breach  happened  before  the  assignment. 

The  result  of  my  opinion,  then,  upon  the 
several  points  raised  and  discussed  is  as  fol- 
lows: 1.  That  as  against  Madden's  estate,  the 
appellant  has  shown  no  equity  entitling  him 
to  priority  of  payment  out  of  the  fund  in 
court ;  he  has  shown  a  legal  demand  against 
Madden,  the  lessee,  and  his  assigns.  2.  That 
the  mortgagees  are  entitled,  prima  facie,  to  so 
much  of  the  fund  as  may  be  considered  the 
substitute  of  that  part  *of  the  premises  [*619 
taken  from  the  operation  of  the  mortgage,  and 
appropriated  to  public  use.  3.  That  the  cove- 
nant to  pay  assessments  is  a  covenant  running 
with  the  land,  and  is  binding  upon  the  several 
assignees  of  the  lessee  in  proportion  to  the 
quantity  assigned  to  each.  4.  That  a  mort- 
gage out  of  possession  is  not  assignee  ;  but  in 
possession,  he  is  assignee  and  liable  as  such. 
5.  That  an  assignee  is  not  liable  for  breaches 
accruing  exclusively  before  assignment,  but 
that  the  covenant  in  this  case  is  not  such  a 
one,  but  one  which  attaches  to  all  assignees  of 
the  demised  premises.  6.  That  the  premises 
taken  for  the  street,  are  discharged  from  all 
contracts  in  futuro,  but  that  a  portion  of  the 
fund  in  court  should  be  considered  in  equity 
the  substitute  for  the  part  so  taken.  7.  That 
the  mortgagees  by  taking  such  substitute,  be- 
come liable  as  assignees  for  a  ratable  propor- 
tion of  the  assessment  and,  therefore,  it  should 
be  paid  to  the  appellant. 

I  am,  therefore,  of  opinion  that  the  decree 
of  His  Honer,  the  Chancellor,  be  so  modified 
as  to  give  to  the  appellant  so  much  of  the  fund 
as  shall  be  ascertained  to  be  the  substitute  for 
the  premises  appropriated  for  the  street ;  that 
the  cause  be  remitted  to  the  Court  of  Chancery, 
with  instructions  to  refer  it  to  a  master  to  as- 
certain what  the  amount  of  the  substituted 
fund  should  be  ;  and  that  the  balance  of  the 
money  in  court  be  applied  in  the  due  course  of 
administration. 

The  following  members  of  the  court  con- 
curred in  the  opinion  delivered  by  the  Chief 
Justice,  viz. :  Mr.  Justice  MA.RCY,  and  Senators 
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Armstrong,  Boughton,  Branson,  Conklin,  Hub- 
bard,  Mather,  McLean,  Me  Martin,  Oliver,  Sher- 
man and  Warren — 13. 

The  following  members  of  the  court  were  of 
opinion  that  the  decree  of  the  Chancellor  ought 
to  be  affirmed,  viz. :  Senators  Atten,  Deitz, 
JSnos,  Gere,  McCarty,  Rexford,  Throop  and 
Wheeler— 8. 

Whereupon  a  decree  was  entered  reversing 
the  decree  of  His  Honor,  the  Chancellor,  and 
the  record  was  directed  to  be  remitted  with  in- 
structions that  there  be  a  reference  to  a  master, 
to  ascertain  how  much  of  the  fund  in  court  is 
62O*]  to  be  ^considered  the  substitute  for  the 
portion  of  the  mortgaged  premises  taken  for 
the  street  called  La  Fayette  Place ;  and  that 
the  master  report  such  sum  to  be  the  substitute 
which  shall  bear  the  same  proportion  to  the 
whole  sum  awarded  in  favor  of  Timothy  Mad- 
den as  the  portion  of  the  mortgaged  premises 
taken  for  the  street  bears  to  the  whole  prem- 
ises mortgaged  ;  and  that  the  master  further 
report,  according  to  the  order  of  Apr.  18, 1828, 
the  debts  due  by  Madden,  and  the  nature  of 
the  securities  held  by  his  creditors.  And  it 
was  further  decreed  that,  upon  the  coming  in 
of  the  master's  report,  the  Chancellor  should 
order  the  sum  reported  to  be  the  substitute  to 
be  paid  to  the  appellant,  after  deducting  the 
costs  of  both  parties,  and  that  the  residue  of 
the  fund  in  court  be  disposed  of  in  due  course 
of  administration. 

Reversing— 2  Paige,  68. 

Mortgagor  and  mortgagee— Respective  interests  of, 
inlands.  Cited  in— 14  Wend.,  65 ;  20  Wend.,  265 ;  21 
Wend.,  485;  6  Hill,  473;  10  How.  Pr.,  55;  42  How. 
Pr.,  36;  4  Paige,  508;  14N.Y.,  460;  17  N.  Y.,  296 ;  54 
N.  Y..  604  (13  Am.  Rep.,  625) ;  58  N.  Y.,  329 ;  2  Hun, 
465  ;  27  Barb.,  54 ;  31  Barb.,  208 ;  65  Barb.,  379 ;  5  T.  & 
C.,  76 ;  11  Abb.  N.  S.,  151 ;  33  Super.,  76 ;  1  Kan.,  284. 

Tender  of  amount  due  on  mortgage  discharges  its 
lien.  Cited  in— 26  Wend.,  557 ;  21  N.  Y.,  359. 

Mortgaged  property  taken  for  public  use— Dam- 
ages—To  whom  payable.  Cited  in— 19  Wend.,  661 :  2 
Edw.,  303:  2  Sandf.  Ch.,  489 ;  8  N.  Y.,  469;  87  N.  Y., 
375;  27  Hun,  239;  45  Barb.,  419;  59  Ind.,  453. 

Covenant  running  with  land,  what  is— Who  bound 
fry.  Cited  in— 21  How.  Pr.,  91 ;  2  Paige,  592  (22  Am. 
Dec.,  667) ;  3  Barb.  Ch.,  55  (49  Am.  Dec.,  158) ;  2  N.  Y., 
396;  11  Abb.  Pr.,  373 ;  1  Sand.,  110;  4  Sand.,  534;  10 
Bos..  176 ;  16  How.  U.  S.,  595. 


WOOD,  Appellant, 

AND 

YOUNG  ET  ux.,  Respondents. 

Contracts — Equity  will  Enforce  Covenant  to  Pay 
over  One  Half  of  Recovery  to  be  Had  in  an 
Action — Mutual  Releases  to  Settle  Old  Accounts 
— Not  Disturbed  unless  Fraud  or  Gross  Mis- 
take is  Shown — Appeal. 

Where  there  is  a  covenant  by  one  party  to  an- 
other to  pay  the  one  half  of  what  shall  be  recovered 
in  a  suit  against  an  insurance  company  on  a  policy 
on  a  cargo  9f  a  vessel  which  has  been  captured,  and 
the  indemnity  is  received  under  a  treaty  with  the 
government  of  the  captors,  a  court  of  equity  will 
enforce  the  agreement  and  compel  the  payment  of 
one  half  of  the  sum  received. 

The  Court  for  the  Correction  of  Errors  refused  in 
this  case  to  listen  to  the  suggestion  that  part  of  the 
indemnity  received  was  for  freight  or  loss  of  prof- 
Its  in  lieu  of  freight— the  point  not  having  been 
raised  or  urged  in  the  court  below. 

An  instrument  containing  mutual  releases  and  a 
covenant  by  one  party  to  the  other  to  pay  the  half 
of  what  might  be  recovered  in  a  suit  then  pending, 
brought  by  the  covenanter  against  a  third  party, 
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will  not  be  set  aside  on  the  allegation  that  the  ac- 
counts between  the  parties  were  at  the  time  open 
and  unsettled,  and  that  it  had  been  since  discovered 
that  a  large  balance  was  due  to  the  party  covenant- 
ing ;  releases  executed  to  avoid  the  necessity  of  in- 
vestigating old  accounts,  and  where  the  right  is 
doubtful,  will  not  be  disturbed  unless  fraud  or  pal- 
pable and  gross  mistake  is  shown. 

Nor  will  the  accounts  between  the  parties  be  over- 
hauled for  the  purpose  of  showing  that  the  cove- 
nant was  without  consideration  and,  therefore,  void; 
it  will  be  considered  all  as  one  transaction,  founded 
on  one  and  the  same  consideration— a  general  and 
final  adjustment  of  all  claims  and  controversies  be- 
tween parties. 

Citations-1  P.  Wms.,  726;  12  Johns.,  493;  13  Johns., 
361 ;  17  Johns.,  469 ;  2  Cow.,  31";  2  Wend.,  146;  4  Wend., 
179. 

A  PPEAL  from  chancery.  William  Wood, 
-O.  the  appellant,  and  John  B.  Lasher,  the 
former  husband  of  Mrs.  Young,  were  inter- 
ested in  three  commercial  adventures  to  the 
Mediterranean,  ^carried  on  in  the  years  [*62 1 
1806-7,  in  the  brig  Seaman,  commanded  by 
Lasher,  as  master.  In  the  last  of  the  voyages 
performed  the  vessel  was  captured  by  armed 
boats  under  the  Spanish  flag,  and  carried  into 
Algesiras,  where  the  vessel  and  cargo  were 
lost,  the  vessel  being  driven  on  shore  in  a  gale. 
The  cargo  was  insured  to  the  amount  of  $14,- 
000  in  the  name  of  Wood  alone,  by  the  Com- 
mercial Ins.  Co.  of  N.  Y. ;  after  the  loss,  Wood 
abandoned  to  the  underwriters,  who  paid  $4,- 
000  oa  account,  and  gave  up  his  note  for  the 
premium,  amounting  to  $1,261.25,  but  subse- 
quently refused  to  pay  any  more  ;  whereupon 
Wood  commenced  a  suit  against  the  Company 
for  the  recovery  of  the  balance.  Dec.  21, 1812, 
he  wrote  Lasher  on  the  subject  of  the  suit,  rec- 
ognizing him  as  jointly  interested  with  him  in 
its  event ;  saying,  among  other  things,  "  I 
would  sacrifice  my  half  to  obtain  the  balance 
for  you  ;  "  and  then,  after  alluding  to  the  pre- 
carious state  of  the  health  of  Lasher,  proposes 
an  arrangement  which  he  hopes  will  satisfy 
him  and  his  family  after  him,  should  his  dis- 
ease under  which  he  is  then  laboring  prove  fa- 
tal ;  he  proposed  that  in  the  event  of  a  recov- 
ery, Lasher's  family  should  have  his  (Wood's) 
obligation  to  receive  half  the  amount  of  the 
suit  and  damages  immediately  on  the  receipt 
of  the  money  ;  and  that  Lasher  should  send 
him  a  counter  obligation  that  all  the  difference 
between  them  laid  in  the  suit  at  law  ;  that  the 
one  half  was  his  if  recovered,  and  if  lost,  that 
he  was  bound  for  half  the  amount  of  costs. 
Shortly  after  the  date  of  this  letter  Lasher  died, 
leaving  among  his  papers  invoices  of  the  goods 
shipped  in  The  Seaman  in  the  three  voyages, 
stated  to  be  shipped  by  Wood  on  the  proper  ac- 
count and  risk  of  the  shipper  and  master,  each 
half;  an  account  of  the  third  voyage,  charging 
a  loss  upon  the  cargo  of  $13,720,  and  an  ac- 
count current  between  Lasher  and  Wood  in 
reference  to  the  adventures,  exhibiting  a  bal- 
ance in  favor  of  Lasher  of  $2,663.99,  besides 
the  half  proceeds  of  certain  merchandise  not 
sold — these  papers  being  in  the  hand  writing  of 
a  clerk  of  Wood.  July  23, 1814,  an  instrument 
in  writing  under  hand  and  seal  was  executed 
by  Wood  of  the  one  part,  and  Mrs.  Young 
(then  Mrs.  Lasher)  as  executrix  of  the  last  will 
and  testament  *of  John  B.  Lasher  of  [*632 
the  other  part,  whereby  Wood  releases  Mrs. 
Lasher,  executrix  as  aforesaid,  from  all  suits, 
actions  and  causes  of  action,  from  the  be- 
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ginning  of  the  world  to  the  day  of  the  date 
of  the  instrument,  and  covenants  to  pay  to  her 
the  one  equal  moiety  or  half  part  of  all  mon- 
eys thereafter  (to  be)  recovered  or  received  from 
the  Commercial  Ins.  Co.  of  N.  Y.,  on  a  policy 
of  insurance,  for  the  recovery  of  which  a  suit 
was  then  pending  in  the  Supreme  Court  of  Ju- 
dicature of  N.  Y.,  first  paying  out  of  such  re- 
covery or  receipt  all  necessary  counsel  fees  and 
costs  and  charges  attending  the  same;  and  Mrs. 
Lasher,  on  her  part,  as  executrix  as  aforesaid, 
released  Wood  and  all  persons  concerned  with 
him  from  all  claims  on  account  of  John  B. 
Lasher,  save  the  avails  of  money  to  be  recov- 
vered  as  above  mentioned  from  the  Commer- 
cial Ins.  Co.  ;  it  being  declared  that  the  instru- 
ment should  be  considered  to  operate  as  mutu- 
al absolute  releases  one  from  the  other,  saving 
and  excepting  the  claim  from  the  insurance 
company  for  and  in  favor  of  Mrs.  Lasher. 
Nothing  more  was  recovered  from  the  Ins.  Co. ; 
but  under  the  Spanish  Treaty  of  1819,  making 
provision  for  spoliations  upon  our  trade,  Wood, 
by  a  decision  of  the  commissioners  under  that 
Treaty,  had  awarded  to  him  and  received  $8,- 
214,09,  by  reason  of  the  capture  of  the  brig 
Seaman.  In  his  memorial  to  the  commission- 
ers Wood  claimed  $25,892.29,  consisting  of  the 
following  items,  viz.:  amount  of  invoice,  $17.- 
839.79  ;  cost  of  vessel  and  outfits,  $7»500  ;  in- 
surance $1,622.50  ;  probable  profits  in  lieu  of 
freight,  $4,500  ;  total,  $31,462.25— from  which 
he  deducted  as  received  from  the  Insurance 
Company,  $5,570,  leaving  a  balance  of  $25,- 
892.29. 

In  Jan.,  1825,  Mrs.  Lasher,  as  executrix  of 
the  will  of  her  late  husband,  filed  her  bill  in  the 
Court  of  Chancery  against  Wood,  stating  the 
above  facts,  averring  that  she  was  beguiled  into 
the  execution  of  the  release  of  July,  1814,  but 
that  she  was  advised  that  it  would  be  difficult, 
if  not  impracticable,  to  set  the  same  aside,  and 
therefore  insisted  that  she  became  legally  and 
equitably  interested  in  the  one  equal  half  part 
of  the  subject-matter  in  controversy  in  the  suit 
against  the  Ins.  Co.,  and  that  the  abandonment 
4323*]  of  the  suit  by  *Wood,  and  his  resort- 
ing to  another  tribunal  for,  and  there  obtain- 
ing compensation  and  indemnity  for  the  same 
subject-matter,  did  not  effect  her  rights  or  im- 
pair the  liability  of  Wood;  and  shertherefore, 
prayed  that  Wood  might  be  directed  to  account 
with  her  in  the  premises,  upon  such  principles 
and  basis  as  the  court  might,  under  all  the  cir- 
cumstances of  the  case,  deem  most  just  and 
equitable,  and  to  pay  such  sum  as  might  be 
found  due.  The  defendant  put  in  his  answer, 
in  which  he  substantially  admitted  the  facts 
alleged  in  the  bill,  but  insisted  that  although 
at  a  certain  time  a  balance  appeared  on  his 
books  in  favor  of  Lasher,  as  stated  in  the  bill 
of  complaint,  and  that  Lasher  must  have  ob- 
tained a  transcript  of  the  same,  still,  that  the 
transaction  of  the  voyages  and  the  accounts 
between  the  parties  were  not  then  closed,  but 
that  the  same  was  an  open  account ;  and  that 
after  the  date  of  the  account,  as  stated  in  the 
bill,  he  paid  Lasher  several  considerable  sums 
of  money,  and  Lasher  became  chargeable  and 
was  charged  with  other  large  sums  of  money, 
which  turned  the  balance  in  favor  of  the  de- 
fendant; that  after  the  Spanish  Treaty  in  1819, 
and  whilst  the  claims  for  indemnity  were  pend- 
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ing  before  the  commissioners,  he  caused  an  ac- 
count current  to  be  made  out  between  him  and 
the  complainant's  testator, which  he  believes  to 
be  correct,  and  which  exhibits  a  balance  in  fa- 
vor of  him,  the  defendant,  of  upwards  of  $4,- 
000.  The  defendant  also,  in  his  answer,  de- 
nied that  the  complainant  was  legally  or  equi- 
tably entitled  to  any  part  of  the  sum  awarded 
under  the  Spanish  Treaty,  inasmuch  as  the 
stipulation  in  the  release  was  a  mere  gratuity 
to  the  complainant,  and  was  made  at  a  time 
when  he,  the  defendant,  did  not  know  the  ex- 
act state  of  the  accounts  between  him  and 
Lasher,  nor  how  large  a  sum  was  due  to  him, 
the  defendant,  from  Lasher's  estate,  and  insist- 
ing, therefore,  that  the  complainant  ought  to 
be  held  strictly  to  the  terms  of  the  stipulation. 
He  admitted  that  the  sum  received  by  him  un- 
der the  Spanish  Treaty,  after  deducting  coun- 
sel fees  and  expenses. was  $6,369.62,  but  denied 
his  responsibility  for  any  part  thereof  to  the 
complainant. 

The  cause  was  heard  by  Chancellor  Jones, 
who,  in  Apr.,  1827,  ordered  a  reference  to  a 
master  to  take  and  state  an  *account  [*624 
between  the  parties,  including  the  moneys  re- 
ceived by  the  defendant  under  the  Spanish 
Treaty;  and  that  in  taking  and  stating  such  ac- 
count, the  master  credit  the  complainant  with 
the  one  half  of  the  net  amount  of  the  said 
money  so  received  by  the  defendant.as  so  much 
money  received  for  her  use,  with  the  interest 
thereof  from  the  time  when  the  same  was  re- 
ceived; and  that  he  make  to  the  defendant 
all  just  allowances,  all  other  questions  being 
reserved.  Shortly  thereafter  the  suit  abated 
by  the  intermarriage  of  the  respondents;  but  it 
was  revived  by  the  consent,  and  a  hearing  was 
had  before  the  master.  The  defendant  pro- 
duced before  the  master  his  books',  vouchers 
and  receipts,  and  offered  to  prove  that  the  ac- 
count current  between  him  and  Lasher,  men- 
tioned in  the  complainant's  bill,  was  an  open 
and  unfinished  account;  and  that,  on  closing 
the  transactions  to  which  it  relates,  the  result 
is  a  balance  in  favor  of  the  defendant  of  $4,- 
590.52.  The  master  refused  to  hear  the  proof, 
and  reported  that  he  had  credited  the  com- 
plainant with  the  one  half  of  the  net  amount 
of  the  moneys  received  by  the  defendant  under 
the  Spanish  Treaty.with  interest  thereon  ;  that 
he  had  made  all  just  allowances  to  the  defend- 
ant, and  that  there  was  due  to  the  complainant 
the  sum  of  $3,566.55  ;  and  that  he  had  over- 
ruled the  evidence  offered  by  the  defendant. 
To  this  report  the  defendant  excepted,  for  the 
reason  that  the  proof  offered  by  him  was  not 
received.  The  exceptions  were  overruled  by 
Chancellor  Jones;  and  on  the  cause  coming  up 
on  the  equity  reserved,  his  successor,  Chancel- 
lor Walworth,  in  May,  1828,  decreed  that  the 
defendant  pay  to  the  complainants  the  sum  re- 
ported due, with  the  interest  thereof,  together 
with  the  costs  of  suit.  From  this  decree  the 
defendant  appealed. 

Messrs.  S.  A.  Foot  and  S.  A.  Talcott,  for 
appellant.  The  agreement  of  July,  1814,  ought 
not  to  be  enforced,  because  not  according  to 
the  equity  of  the  case;  at  law  the  complainants 
could  not  have  recovered,  the  event  not  having 
happened  upon  which  depended  their  right  to 
demand  payment,  to  wit :  a  recovery  against 
the  Insurance  Company;  being  obliged  to  ask 
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equity,  they  must  do  equity.  A  defendant  to  a 
525*]  bill  *for  a  specific  performance  of  an 
agreement,  is  allowed  to  resist  it  by  showing 
that,  under  the  circumstances,  the  plaintiff  is 
not  entitled  to  the  prayer  of  his  bill.  A  defend- 
ant is  allowed,  by  parol  evidence,  to  show  cir- 
cumstances dehorn,  independent  of  the  writing 
relied  on  by  the  plaintiff,  making  it  inequita- 
ble for  a  court  of  chancery  to  interpose  by 
granting  the  relief  prayed  for.  Here  it  was 
averred  by  the  defendant  that  the  stipulation 
in  favor  of  the  complainant  was  a  mere  gratu- 
ity— a  voluntary  agreement,  which  was  offered 
to  be  established  by  proof  before  the  master. 
A  court  of  chancery  never  decrees  specifically 
without  a  consideration,  nor  enforces  a  volun- 
tary covenant,  though  under  seal.  Madd.  Ch., 
321-328;  1  Johns.  Ch.,  336;  4/d,  500;  2  Kent, 
Com.,  324,  354.  Besides,  both  parties  complain 
that  the  agreement  was  executed  under  a  mis- 
apprehension of  their  rights;  why,  then,  should 
it  be  carried  into  effect?  The  bill  prays  for  an 
account,  and  the  decree  of  Apr.,  1827,  directs 
an  account.  The  master  was  instructed  not 
only  to  credit  the  complainant  with  the  one  half 
of  the  net  amount  of  the  moneys  received,  but 
also  to  make  to  the  defendant  all  just  allow- 
ances; clearly  showing  that  the  Chancellw con- 
templated that  a  full  account  was  to  be  taken, 
which  is  further  manifest  by  the  reservation  of 
all  other  questions.  His  subsequent  decree, 
overruling  the  exceptions  to  the  master's  re- 
port, bears  a  different  complexion  ;  and  be- 
cause it  does,  it  is  deemed  to  be  erroneous. 
The  decree,  at  all  events,  is  wrong,  because 
part  of  the  claim  presented  by  the  defendant 
to  the  commissioners  under  the  Spanish  Treaty, 
and  allowed  by  them,  was  for  probable  profits 
in  lieu  of  freight.  Lasher  had  no  claim  for 
freight,  and  it  was  not  demanded  in  the  bill. 
All  that  was  demanded  was  a  moiety  of  what 
might  have  been  recovered  of  the  Ins.  Co.  un- 
der the  policy  on  the  cargo.  It  cannot  be  ob- 
jected that  this  point  was  not  raised  in  the 
court  below;  it  could  not  be  agitated  there,  as 
the  first  decree  was  supposed  to  be  unexcep- 
tionable. Nor  can  it  be  said  that  the  defendant 
lost  his  exclusive  right  to  it  by  mixing  it  up 
with  other  claims.  It  was  not  his  fault  that  an 
award  in  gross  was  made  to  him. 
626*]  *Mr.  G.Griffin,  for  the  respondents. 
The  executrix  of  Lasher  would  have  been  en- 
titled under  the  agreement  to  have  received  the 
one  half  of  the  sum  insured  on  the  cargo  of  the 
brig,  had  it  been  recovered  of  the  Ins.  Co. ;  the 
fact  that  the  indemnification  for  the  capture 
and  subsequent  loss  of  the  cargo  was  received 
by  the  appellant  from  the  captors  through  the 
government,  cannot  affect  her  right.  The  in- 
surers were  entitled  to  credit  on  the  policy  for 
the  money  so  received,  and  a  recovery  could 
have  been  had  against  them  only  for  the  bal- 
ance. 1  Ves.,  Sr.,  98;  1  Eden,  130;  9  East,  72; 
8  Johns.,  246.  The  award  in  favor  of  the  ap- 
pellant inured  to  the  benefit  of  the  estate  of 
Lasher.  1  Paige,  139  ;  1  Pet,,  139. 

The  instrument  of  July,  1814,  closed  all  ac- 
counts between  the  appellant  and  the  estate  of 
Lasher.  Fraud  is  not  alleged  ;  nor  is  there  any 
mistake  in  the  legal  acceptation  of  the  term, 
admitting  there  were  in  fact  charges  which  ex- 
isted against  the  estate  of  Lasher,  but  which 
were  not  at  the  time  of  the  agreement  adverted 
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to.  Where  the  state  of  accounts  between  par- 
ties is  uncertain,  and  mutual  releases  are  ex- 
ecuted, they  will  not  be  set  aside,  although  it 
should  subsequently  appear  that  the  balance 
was  different  from  what  was  contemplated  at 
the  time  of  the  arrangement ;  one  release  is  a 
good  and  sufficient  consideration  for  the  other. 

I  P.  Wms.,  826  ;    Pow.   Cont.,  142.     To  set 
aside  a  release  on  this  ground,  such  a  mistake 
must  be  shown  as  ordinary  diligence  and  pru- 
dence could  not  have  guarded  against ;  a  mis- 
take was  never  pretended  in  this  case,  and  for 

II  years  the  release  was  unquestioned.     A  re- 
lease grows  better  for  age.  Again  ;  the  defend 
ant  rendered  an  account  in  1808,  showing  a 
balance  in  favor  of  Lasher ;  in  1812  he  ac- 
knowledged Lasher's  claim  to  one  half  of  the 
avails  of  the  suit.     Here,  then,  was  an  account 
rendered  and   not  questioned   for  17  years, 
which  alone  would  have  precluded  an  inquiry 
into  previous  accounts.     After  two  years,  a 
party  receiving  an  account  and  not  dissenting 
to  it,  is  precluded.  3  Johns.,  569.    Much  more 
ought  a  party  rendering  the  account  to  be 
estopped. 

If  the  freight  belonged  exclusively  to  the  ap- 
pellant, he  forfeited  it,  by  intermixing  his  claim 
for  it  with  the  claims  in  *which  the  es-  [*627 
tate  of  Lasher  was  interested  with  him,  or,  at 
least,  he  assumed  on  himself  the  burden  of  dis- 
criminating his  own  from  that  which  was  joint 
property,  2  Kent,  Com. ,  297  ;  and  this  should 
have  been  done  before  the  master,  who  was  au- 
thorized to  make  all  just  allowances.  In  the 
court  below  this  defense  was  not  intimated  ; 
the  defendant  ought  to  have  excepted  to  the 
report  on  this  ground,  or  ought  to  have  asked 
for  a  rehearing  ;  not  having  done  so,  and  it  not 
appearing  that  the  question  was  raised  in  the 
court  below,  it  is  not  competent  now  to  insist 
upon  this  point.  4  Wend.,  180  ;  2  Id.,  137  ;  2 
Cow.,  3L  Besides,  non  constat  but  the  whole 
sum  allowed  to  the  appellant,  under  the  Span- 
ish Treaty,  was  for  the  loss  on  the  cargo. 
The  following  opinion  was  delivered  : 
By  Mr.  Justice  Sutherland.  The  first  and 
most  material  inquiry  in  this  case  is,  as  to  the 
nature  and  effect  of  the  instrument  mutually 
executed  by  the  appellant  and  Mrs.  Lasher,  as 
executrix  of  her  husband,  July  23,  1814.  It 
was  in  the  form  of  articles  of  agreement  be- 
tween Sarah  Lasher,  executrix,  etc.,  of  John 
B.  Lasher,  deceased,  and  the  appellant  Will- 
iam Wood.  It  purports  to  be  a  final  and  ab- 
solute settlement  and  release  of  all  accounts, 
claims  or  demands  whatever,  existing  at  or 
prior  to  that  time  between  Wood  and  the  es- 
tate of  Lasher,  with  the  single  exception  of  the 
claim  involved  in  the  suit  which  had  been  com- 
menced by  Wood  against  the  Commercial  Ins. 
Co.,  and  a  covenant  on  the  part  of  Wood,  in 
relation  to  that  claim,  that  he  would  pay  over 
to  Mrs.  Lasher  one  half  of  whatever  should  be 
recovered,  deducting  costs  and  charges.  On 
what  ground,  then,  is  it  that  the  appellant 
seeks  to  avoid  the  effect  of  these  solemn  re- 
leases, and  to  go  into  a  general  examination 
and  statement  of  the  previous  accounts  and 
transactions  between  him  and  the  respondent's 
testator?  He  contends,  1.  That  it  appears 
from  the  bill  and  answer  that  the  agreement 
was  executed  under  a  misapprehension  by  both 
parties,  and  that  they  both  complain  that  it 
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does  not  settle  the  differences  between  them, 
according  to  their  respective  rights  ;  and  that 
such  an  agreement  ought  not  to  be  enforced, 
CJ28*]  nor  *preclude  an  investigation  of  all 
the  accounts  and  transactions  between  the  par- 
ties; and  2.  That,  at  all  events,  such  an  inves- 
tigation should  have  been  permitted  for  the 
purpose  of  showing  (as  he  contends  it  would 
have  shown)  that  there  was  a  large  balance  at 
that  time  due  from  the  testator's  estate  to  him, 
and  that  the  covenant  or  agreement  on  his  part 
to  pay  the  executrix  one  half  of  what  might 
be  recovered  from  the  Com.  Ins.  Co.  was,  con- 
sequently, a  voluntary  and  gratuitous  promise; 
that  the  respondent,  therefore,  ought  to  be 
held  strictly  to  the  terms  of  the  agreement,  and 
was  not  entitled,  upon  any  equitable  construc- 
tion of  it,  to  any  money  which  the  appellant 
might  have  received  from  any  other  source 
than  the  Ins.  Co.,  although  it  might  have  re- 
sulted from  the  same  original  transaction. 
These  are  the  prominent  grounds  on  which 
this  part  of  the  case  was  put  by  the  counsel 
for  the  appellant. 

I  will  first  look  at  this  case  in  reference  to 
the  pleadings.  The  bill  is  not  framed  with  a 
view  to  set  aside  the  releases,  either  on  the 
ground  of  fraud  or  mistake.  It  does  not  ask 
to  have  them  set  aside,  but,  on  the  contrary, 
states  that  the  complainant  is  advised  that  it 
would  be  difficult,  if  not  impracticable,  suc- 
cessfully to  impeach  them  on  either  of  those 
grounds  ;  and  the  prayer  of  the  bill  is  confined 
to  the  relief  to  which  the  complainant  may  be 
entitled  under  the  covenant  of  the  appellant, 
thereby  expressly  affirming  the  binding  force 
and  obligation  of  the  whole  instrument.  It  is 
true  there  are  allegations  in  the  bill  that  when 
the  proposition  for  this  general  settlement  was 
originally  made  by  Wood  to  Lasher  in  Dec., 
1812,  there  was  a  large  balance  due  to  Lasher, 
and  that  the  proposition  was  insidiously  made 
by  Wood  for  the  purpose  of  extinguishing  that 
balance  ;  and  that  after  the  death  of  Lasher, 
Wood  renewed  the  same  proposition  to  the 
complainant,  and  that  she  being  unacquainted 
with  business,  and  ignorant  of  the  dealings  and 
accounts  between  Wood  and  her  testator  under 
the  advice  of  her  friends,  finally  acceded  to  it 
and  executed  the  release  ;  and  she  charges  that 
she  was  beguiled  into  the  execution  thereof, 
under  the  representation  and  impression  that 
one  half  of  the  cargo  of  the  last  voyage  in 
629*]  which  Wood  and  her  husband  *were 
concerned,  did,  in  fact,  belong  to  her  husband, 
in  ignorance  of  the  important  influence  which 
that  fact,  when  ouce  established,  must  have  on 
the  result  of  the  suit  instituted  by  the  appel- 
lant against  the  Com.  Ins.  Co.  In  answer  to 
these  charges,  the  defendant  says  he  was  in- 
duced to  make  the  application  to  Lasher  to 
come  to  some  settlement  and  adjustment  of 
their  accounts,  by  the  knowledge  of  the  pre- 
carious state  of  his  health  at  that  time,  and 
from  a  desire  to  have  everything  between  then 
settled,  before  his,  Lasher's,  then  expected 
death  ;  and  that  he  proposed  those  terms  with- 
out a  knowledge  of  the  exact  state  of  their  ac- 
counts, as  it  appears  from  his  books  that  Lash- 
er was  at  that  time  considerably  indebted  to 
him  ;  and  he  denies  that  he  ever  made  any 
proposition  for  a  settlement  to  the  complainant 
after  the  death  of  her  husband,  but  that,  on  the 
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contrary,  the  application  was  made  by  the  com- 
plainant or  some  one  on  her  behalf  to  him  ; 
that  such  application  was  repeatedly  made, 
and  mutual  releases  proposed;  and  that  believ- 
ing their  accounts  were  nearly  balanced,  he 
finally  consented  to  such  release,  and  suggested 
the  stipulation  in  relation  to  the  proceeds  of 
the  suit  against  the  Ins.  Co.,  and  denies  that 
the  proposition  to  Lasher  was  insidiously  made, 
or  that  the  complainant  was  beguiled  by  him 
into  the  execution  of  the  releases  by  any  rep- 
resentation made  by  him  as  to  the  interest  of 
Lasher  in  the  cargo.  There  is  no  evidence  in 
the  case  which  impeaches  the  answer  upon  the 
point  of  fraud  or  misrepresentation.  Indeed, 
there  is  no  foundation  (or  imputing  either  to 
any  of  the  parties  concerned  in  the  arrange- 
ment. I  am  persuaded  that  it  was  not  only 
entirely  fair,  but  highly  judicious,  under  all 
the  circumstances  of  the  case. 

The  first  proposition  for  a  settlement  was 
made  by  the  appellant  to  Capt.  Lasher,  in  a 
letter  written  to  him  Dec.  21,  1812.  This  let- 
ter is  an  important  document  in  several  points 
of  view.  It  shows,  in  the  first  place,  that  the 
appellant  then  admitted  the  interest  of  Capt. 
Lasher  in  the  suit  which  had  previously  been 
commenced  and  was  then  pending  against  the 
Ins.  Co.;  and  that  he  was  entitled  to  one  half 
of  whatever  might  be  recovered.  *It  [*63O 
appears  to  have  been  written  in  answer  to  a  let- 
ter of  the  llth  of  the  same  month  from  Capt. 
Lasher,  in  which  it  seems  he  had  complained 
of  the  delay  which  had  attended  the  prosecu- 
tion of  the  suit.  The  appellant  first  vindicates 
himself  from  all  blame  in  relation  to  it,  and  ex- 
presses his  strong  indignation  against  the  Com- 
pany, and  his  willingness  to  sacrifice  his  half, 
to  obtain  the  balance  for  Capt.  Lasher.  He 
then  states  that  the  expenses  of  the  suit.if  they 
should  fail,  would  be  heavy  and,  therefore, 
suggests  the  propriety  of  employing  addition- 
al counsel,  and  then  says:  "Should  it  unfortu- 
nately happen  that  we  should  be  defeated  and 
fail  to  recover,  it  will  be  necessary  for  us  both, 
considering  your  precarious  state  of  health  and 
my  situation,  to  come  to  some  immediate  ar- 
rangement, in  order  that  persons  unacquainted 
with  our  business  and  the  attending  circum- 
stances, who  may  hereafter  have  the  disposal 
of  them,  may  be  able  to  settle  them  without 
difficulty  or  error.  I,  therefore,  now  state  to 
you  my  ideas  on  the  subject  for  your  opinion 
and  concurrence,  which  will  probably  satisfy 
you  now  and  your  family  hereafter  should 
anything  happen  to  you.  My  opinion  is,  that 
in  the  event  of  recovery,  your  family  should 
have  my  obligation  to  receive  half  the  amount 
of  suit  and  damages  immediately  on  the  re- 
ceipt of  the  money,  &c.  This  will  put  it  out  of 
the  power  of  any  controversy  should  you  not 
be  present.  On  the  other  hand,  that  you  send 
me  a  counter  obligation,  that  all  the  differ- 
ence between  us  lies  in  the  suit  at  law;  that  the 
one  half  is  yours  if  recovered,  and  stating  that 
if  lost,  you  are  bound  for  half  the  amount  of 
costs.  On  this  subject  you  may  reflect,  and  if 
you  think  any  other  mode  more  eligible,  please 
to  suggest  it;  for  it  will  be  my  greatest  ambi- 
tion, that  you  and  your  family  shall  be  satis- 
fied with  my  conduct,  and  my  greatest  pleas- 
ure will  be,  if  recovered,  to  pay  you  or  them 
the  half."  The  reasons  for  the  appellant's  so- 
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licitude  for  a  final  settlement  between  him  and 
Capt.  Lasher  are  disclosed  on  the  face  of  this 
letter.  He  had  failed  or  was  embarrassed,  and 
Capt.  Lasher  was  not  expected  to  live  long. 
He,  in  fact,  died  soon  after.  The  settlement  of 
their  affairs,  therefore,  would  soon  devolve 
upon  others,  who  would  be  ignorant  of  all  the 
t>31*]  circumstances  connected  with  *them 
and  would  be  likely  to  fall  into  error;  and,  at  all 
events,  would  be  less  capable  of  amicably  ad- 
justing them  upon  proper  principles.  It  ap- 
pears that  the  appellant  and  Capt.  Lasher  had 
been  jointly  concerned  in  several  commercial 
adventures  of  considerable  importance  and  ex- 
tent, and  that  their  accounts  had  never  been 
fully  and  finally  settled.  The  solicitude  of  the 
appellant  upon  this  subject  was,  therefore,  not 
only  natural,  but  praiseworthy;  and  the  fact 
that  the  proposition  for  a  settlement  was  orig- 
inally made  to  Capt.  Lasher  upon  substantially 
the  same  terms  as  were  finally  agreed  upon  be- 
tween the  appellant  and  his  testatrix,  would 
tend  strongly  to  show  that  he  had  no  design  to 
take  advantage  of  her  general  ignorance  of  bus- 
iness, or  her  ignorance  of  those  particular 
transactions.  But  this  point  is  placed  beyond 
all  doubt  by  the  fact  that  Mrs.  Lasher  herself 
renewed  the  proposition  for  a  settlement,  and 
that  it  was  upon  her  application  that  the  re- 
leases were  finally  given;  this  is  positively  al- 
leged in  the  answer,  and  is  entirely  uncontra- 
dicted. 

Nor  was  there  any  mistake  in  the  settlement 
which  can  afford  any  ground  for  setting  it 
aside.  The  only  pretense  of  mistake,  consists 
in  the  assumption  that  the  releases  were  exe- 
cuted because  both  parties  supposed  that  their 
accounts  were  exactly  balanced;  whereas  each 
now  swears  that,  upon  further  investigation, 
he  finds  that  his  adversary  was  at  that  time 
largely  indebted  to  him.  So  far  from  this  as- 
sumption being  well  founded,  the  very  fact  of 
exchanging  formal  releases,  shows  that  the 
parties  supposed  that  there  might  be  a  balance 
due,  but  that  it  was  doubtful  in  whose  favor 
it  would  be.  The  very  object  of  the  releases  was 
to  avoid  the  necessity  of  investigating  their 
old  accounts  for  the  purpose  of  ascertaining 
the  precise  balance,  which  in  all  such  cases  is 
conceded  to  be  uncertain  and  doubtful.  The 
one  release  is  the  consideration  for  the  other, 
and  they  ought  never  to  be  disturbed  unless 
there  has  been  fraud,  or  palpable  and  gross 
mistake.  The  principle  laid  down  by  Ld.  Mac- 
clesfield  in  Cann  v.  Cann,  1  P.  Wms.,  726,  is 
applicable  to  this  case.  He  said  that  where  two 
parties  were  contending  about  an  estate,  and 
one  released  his  pretentious  to  the  other,  there 
could  be  no  color  to  set  this  release  aside,  be- 
632*]  cause  the  party  *that  made  it,  as  it 
turned  out,  had  the  right.  If  so,  there  could 
be  no  compromise  of  a  suit,  or  any  accommo- 
dation of  a  controversy.  Every  release  sup- 
posed the  party  makin'g  it  to  have  a  right;  but 
this  could  be  no  reason  for  setting  it  aside,  for 
then  every  release  might  be  avoided.  The  right 
must  always  be  on  one  side  or  the  other  and, 
therefore,  the  compromise  of  a  doubtful  right 
was  a  sufficient  foundation  of  an  agreement. 
That  the  right  in  this  case  was  and  is  doubt- 
ful, is  shown  by  the  conflicting  allegations  of 
the  parties;  and  after  so  long  an  acquiescense, 
it  would  require  a  very  strong  case  to  justify 
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a  court  in  disturbing  such  a  settlement,  even 
where  its  interference  for  that  purpose  was  di- 
rectly invoked. 

If  the  accounts  prior  to  the  releases  cannot 
be  overhauled  for  the  purpose  of  charging  ei- 
ther party  with  a  balance,  it  seems  to  me  nec- 
essarily to  follow  that  they  cannot  be  gone  into 
in  order  to  show  that  a  part  of  the  same  agree- 
ment in  relation  to  the  same  subject-matter  was 
without  consideration  and,  therefore,  void. 
The  argument  is  shortly  this:  the  covenantor 
Wood  to  pay  Mrs.  Lasher  one  half  of  the  sum 
which  he  might  recover  from  the  Ins.  Co. ,  was 
without  consideration,  unless  he  was  at  that 
time  indebted  to  the  estate  of  Capt.  Lasher. 
When  Mrs.  Lasher,  therefore,  comes  into  a 
court  of  equity  to  enforce  that  covenant,  he 
ought  to  be  permitted  to  show  that  he  was  not 
indebted  to  the  estate,  and  that  the  covenant 
was,  therefore,  void;  and  that  he  can  do  only 
by  overhauling  all  their  antecedent  accounts. 
This  view  of  the  case  is  susceptible  of  several 
answers.  In  the  first  place,  it  is  a  mere  as- 
sumption that  this  was  a  voluntary  or  gratuit- 
ous promise  on  the  part  of  the  appellant, in  any 
sense,  that  is  not  equally  applicable  to  the 
whole  arrangement.  The  parties  agreed  to  set- 
tle all  matters  in  difference  between  them,  and 
to  exchange  releases,  embracing  every  thing  ex- 
cept the  matter  involved  in  the  suit  against  the 
Com.  Ins.  Co. ;  that  was  excepted  in  terms  in 
the  releases  of  the  respondent,  and  the  appel- 
lant expressly  covenanted  to  pay  to  her  one  half 
of  whatever  should  be  recovered.  Upon  the  face 
of  the  instrument  there  certainly  is  nothing 
to  show  that  the  demand  *against  the  [*633 
Ins.  Co.  belonged  exclusively  to  the  appellant. 
The  form  of  the  transaction  with  the  Company 
had  been  such  as  to  make  it  necessary  or  prop- 
er to  bring  the  suit  in  his  name;  but  the  legal 
and  natural  inference  from  the  instrument  it- 
self would  be,  that  it  was  a  debt  due  to  them 
both  beneficially;  and  that  the  amount  which 
would  be  realized  being  uncertain,  and  the 
parties  being  desirous  to  make  a  final  and  com- 
plete settlement  of  the  partnership  transactions, 
the  appellant  covenanted  to  pay  the  respond- 
ent one  half  of  whatever  should  be  realized 
from  the  suit,  for  the  express  purpose  of  giv- 
ing the  respondent  a  legal  remedy,  and  avoid- 
ing the  necessity  of  any  subsequent  examina- 
tion of  the  partnership  accounts.  All  that  the 
appellant  says  upon  this  subject  in  answer  is, 
that  he  himself  suggested  this  part  of  the  agree- 
ment, and  that  it  was  not  exacted  or  required 
by  the  agent  of  the  respondent;  and  although 
he  admits  that  the  complainant,  by  virtue  of 
the  exception  in  the  release,  was  legally  and 
equitably  interested  in  the  one  equal  half  part 
of  whatever  might  have  been  recovered  in  the 
suit,  yet  he  denies  that  she  is  legally  and  equi- 
tably entitled  to  any  part  of  the  sum  awarded  by 
the  commissioners,  inasmuch  as  the  stipula- 
tion in  the  release  was  a  mere  gratuity  on  the 
part  of  the  appellant  to  the  complainant,  and 
the  complainant  ought,  therefore,  to  be  held 
strictly  to  the  terms  of  the  stipulation.  This  is 
not  a  positive  averment  that  it  was  a  gratuity, 
but  an  inference  from  the  fact  the  covenant 
was  originally  inserted  at  his  suggestion,  and 
that  all  the  complainant's  rights  and  equities 
in  relation  to  this  fund  sprung  from  that  sug- 
gestion, and  had  no  previous  existence.  This 
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part  of  the  answer  appears  to  me  to  be  com- 
pletely disposed  of  by  the  appellant's  letter  to 
Capt.  Lasher  of  Dec.  21, 1812,  between  one  and 
two  years  prior  to  the  date  of  the  agreement  | 
with  the  complainant.  I  have  already  ad  verted  i 
to  the  fact  that  in  that  letter  the  appellant 
speaks  of  the  suit  against  the  Com.  Ins.  Co.  as 
one  in  which  he  and  Capt.  Lasher  were  equal- 
ly interested,  and  consults  him  as  a  party  in  in- 
terest in  relation  to  the  costs  and  employing 
4334*]  additional  counsel.  *He  says:  ' '  Should 
it  unfortunately  happen  that  we  should  be  cle- 
feated.or  the  suit  should  go  against  us,  it  will  be 
necessary,"  &c.,  and  then  proposes  a  settlement 
upon  precisely  the  same  terms  as  were  finally 
adopted  by  him  and  the  respondent,  with  the 
single  exception  of  a  stipulation  in  relation  to 
the  costs.  This  letter  was,  undoubtedly,  the 
basis  of  the  final  agreement;  and  it  shows,  con- 
clusively, that  if  the  appellant  did  suggest  that 
provision  in  the  contract,  it  was  not  for  the 
purpose  of  conferring  a  bounty  upon  the  com- 
plainant, but  to  give  her  a  legal  right  to  that 
which  he  had  long  before  acknowledged  her 
husband  was  equitably  entitled  to,  and  which 
he  had  offered  to  secure  to  him  in  the  same 
manner. 

But  admitting  that  the  estate  of  Capt.  Lasher 
had  no  interest  in  that  fund  previously  to  the 
settlement  in  1814,  the  result,  in  my  opinion, 
would  still  be  the  same.  The  agreement  is  to 
be  taken  altogether,  and  the  release  and  stipu- 
lation or  covenant,  on  the  part  of  the  appel- 
lant, is  to  be  considered  the  consideration  for 
the  release  of  the  complainant.  I  do  not  per- 
ceive upon  what  principle  that  part  of  the  con- 
tract is  to  be  separated  from  the  rest,  and  to  be 
treated  as  a  distinct  and  independent  covenant, 
requiring  to  be  supported  by  a  distinct  and  in- 
dependent consideration.  The  appellant  was 
willing  to  give  that  covenant  and  a  release  for 
a  general  release  from  the  complainant.  It  was 
all  one  transaction,  founded  upon  one  and  the 
same  consideration — a  general  and  final  adjust- 
ment of  all  claims  and  controversies  between 
the  parties.  The  appellant  was,  therefore,  prop- 
erly precluded  from  going  into  an  investiga- 
tion of  the  antecedentTiccounts  for  the  purpose 
of  showing  that  there  was  no  consideration  for 
this  part  of  his  agreement. 

But  it  was  said  that  by  the  terms  of  the  de- 
cree of  Apr.  23,  1827,  all  the  acts  between  the 
parties  were  opened,  and  a  general  account  was 
directed  to  be  taken.  The  language  of  the  de- 
cree is  not  free  from  ambiguity  ;  but  it  will 
admit  of  the  restricted  construction  which 
Chancellor  Jones  subsequently  put  upon  it, 
when  the  point  was  distinctly  presented  to  him, 
upon  the  exceptions  to  the  master's  report.  His 
construction  of  his  own  decree  ought,  under 
such  circumstances,  to  be  deemed  conclusive. 
635*J  *The  covenant  or  agreement  of  the 
appellant  being  established  as  having  been  given 
upon  a  valid  and  sufficient  consideration,  its 
construction  can  admit  of  no  serious  doubt. 
The  object  of  the  agreement  was  to  secure  to 
the  respondent  one  half  of  the  indemnity  which 
might  be  recovered  or  received  by  the  appel- 
lant for  the  capture  and  subsequent  loss  of  the 
cargo,  which  had  been  insured  by  the  Com. 
Ins.  Co.;  and  although  the  indemnity  was  then 
expected  to  be  received  through  the  suit  against 
the  Ins.  Co.  only,  yet  a  court  of  equity  will 
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look  at  the  substance  of  the  transaction,  and 
presuming  the  parties  to  have  dealt  fairly  and 
honestly  with  each  other,  will  enforce  the 
agreement  according  to  its  spirit  and  substance. 
Upon  this  principle  there  can  be  no  question 
that  the  respondent  was  entitled  to  participate 
in  whatever  might  be  recovered  or  received  by 
the  appellant  on  this  account,  whether  received 
from  the  insurers,  the  captors,  or  our  own  gov- 
ernment. It  is  correctly  said,  in  one  of  the  re- 
spondent's points,  that  the  Ins.  Co.  were  en- 
titled to  credit  on  their  policy  for  the  amount 
so  received  by  the  appellant  from  the  captors, 
and  a  recovery  could  be  had  against  the  in- 
surers only  for  the  balance;  and  that  the  re- 
ceiving the  money  from  the  captors  was,  there- 
fore, attended  with  the  same  legal  effects  and 
consequences  as  though  it  had  been  received  di- 
rectly of  the  insurers.  The  point  appears  to 
me  too  clear  to  require  or  even  to  be  suscepti- 
ble of  illustration. 

The  only  remaining  question  is,  whether  the 
decree  should  be  modified  or  reversed  so  far  as 
it  gives  to  the  respondent  any  part  of  the  money 
received  by  the  appellant,  under  the  award  of 
the  commissioners,  for  freight  or  loss  of  profits 
in  lieu  of  freight.  What  amount  was  awarded 
for  freight  does  not  appear.  All  that  does  ap- 
pear in  the  case  upon  that  subject  is  contained 
in  the  bill.  It  is  there  stated  that  the  appellant, 
in  the  memorial  presented  by  him  to  the  com- 
missioners, claimed  $4,500  as  probable  profits 
in  lieu  of  freight;  and  that  the  commissioners, 
in  their  award!,  allowed  the  claims  of  the  ap- 
pellant and  the  Ins.  Co.  as  valid  for  the  value 
of  the  vessel,  for  the  freight,  and  for  the  value 
of  the  cargo;  *and  liquidated  the  aggre-[*636 
gate  amount  to  be  allowed,  at  $21,961.84,  to 
be  divided  as  follows :  to  the  insurers  $13,- 
747.75,  and  to  the  appellant  $8,214.09.  Wheth- 
er the  freight  allowed  was  given  to  the  appel- 
lant or  to  the  insurers  is  not  distinctly  stated, 
although  it  is  probable  it  was  given  to  the  ap- 
pellant ;  but  how  much  was  allowed  on  that 
account,  the  case  affords  no  means  of  determin- 
ing. The  answer  simply  admits  the  allegations 
of  the  bill  upon  this  point  to  be  correct,  and 
that  the  net  amount  received  by  the  appellant 
under  the  award  was  $6,369.62.  There  was  no 
suggestion  in  the  answer,  nor  upon  any  of  the 
hearings  before  the  Chancellor  or  the  master 
(so  far  as  the  case  discloses),  that  any  particu- 
lar portion  of  this  fund  was  exempt  from  the 
complainant's  claim  on  the  ground  that  it  was 
given  for  the  loss  of  freight,  and  not  the  loss  of 
the  cargo  ;  and  it  is,  therefore,  objected  pre- 
liminarily, by  the  respondent,  that  the  appel- 
lant cannot  now,  for  the  first  time,  raise  that 
question  in  this  court.  I  am  inclined  to  think 
the  objection  is  well  taken.  The  first  decree  of 
Chancellor  Jones,  ordering  a  reference  to  a  mas- 
ter to  state  an  account  between  the  parties,  di- 
rected the  master,  in  taking  and  stating  the  ac- 
count, to  credit  the  complainant  and  debit  the 
defendant  with  the  one  half  of  the  net  amount 
of  the  said  moneys  so  received  under  the  said 
award,  as  so  much  money  received  by  him  for 
the  use  of  the  complainant;  and  that  in  stating 
the  account,  he  should  make  to  the  defendant 
all  just  allowances.  If  under  this  decree  the 
master  had  no  authority  to  go  into  the  items 
composing  the  sum  awarded  to  the  defendant, 
and  to  exclude  from  the  account  all  that  had 
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fceen  allowed  for  freight,  then  it  was  a  positive 
-decree  in  favor  of  the  complainant  for  one  half 
of  the  net  sum  received  by  the  defendant  under 
the  award,  whether  for  freight  or  cargo  ;  and 
the  defendant  should  have  taken  the  necessary 
measures  to  correct  the  decree  in  that  respect, 
if  he  deemed  it  erroneous,  before  he  entered 
upon  the  hearing  before  the  master.  If  the 
master  had  the  authority  to  discriminate  under 
the  decree,  then  the  defendant  was  bound  to 
have  raised  the  question  before  the  master, 
.and  to  have  excepted  to  the  master's  decision 
637*]  if  erroneous.  He  did  neither;  *nor  did 
he  make  a  suggestion  upon  the  point,  on  the 
final  hearing  upon  the  equity  reserved.  The 
point  is  first  raised  upon  the  argument  in  this 
court.  The  attention  of  the  court  below  has 
certainly  never  been  directed  to  this  question, 
nor  can  it  be  said  ever  to  have  been  passed 
upon  by,  or  distinctly  presented  to  it;  and  it  is 
the  established  general  practice  of  this  court 
not  to  reverse  a  judgment  of  the  Supreme 
Court,  or  a  decree  of  the  Court  or  Chancery, 
upon  a  point  not  raised  or  urged  in  those 
-courts.  This  practice  is  founded  not  only  upon 
the  nature  of  the  jurisdiction  of  this  court, 
which  is  exclusively  appellate,  but  upon  other 
considerations  also  of  great  importance  to  the 
due  administration  of  justice,  and  which  are 
recognized  to  a  greater  or  less  extent  in  the 
practice  of  all  courts.  Parties  must  be  held  to 
the  exercise  of  diligence  in  the  assertion  of 
their  rights  ;  they  must  assert  them  at  the 
proper  time,  or  they  will  be  deemed  to  have 
waived  them.  Suits  would  have  no  end,  if  this 
principle  were  not  adhered  to  ;  but  it  is  ap- 
plied with  peculiar  rigor  in  this  court,  for  rea- 
sons which  have  been  frequently  stated  in  the 
cases  in  which  the  question  has  arisen  :  12 
Johns.,  493  ;  13  Id.,  361  ;  17  Id.,  469  ;  2  Cow., 
31  ;  2  Wend.,  146  ;  4  Id,,  179. 

I  am  of  opinion,  therefore,  that  the  decree 
of  the  Chancellor  ought  to  be  affirmed  through- 
out. 

This  being  the  unanimous  opinion  of  the  court, 
the  decree  of  the  Chancellor  was,  thereupon,  af- 
firmed, with  costs. 

Cited  in-8  Barb.,  353  ;  5  How.  Pr.,  325. 
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Contracts — Specific  Performance  when  Decreed — 
Variance — Statute  of  Frauds  as  Defense  to 
Bill  for  Specific  Performance — Part  Perform- 
ance— Pleading — Amendment. 

A  specific  performance  will  not  be  decreed  where 
there  is  a  variation  between  the  terms  of  the  con- 
tract as  set  forth  in  the  bill,  and  as  admitted  by  the 
answer,  essentially  affecting1  the  contract ;  as  where 
the  bill  alleges  that  the  purchase  money  was  to  be 
paid  in  seven  annual  installments,  with  interest  an- 
nually from  the  date  of  the  contract,  and  the  an- 
swer wholly  denies  that  interest  was  reserved  by 
the  contract,  although  it  admits  that  the  purchase 
money  was  to  be  paid  in  seven  annual  installments; 
but  if  the  variation  in  the  terms  does  not  enter  into 
the  substance  of  the  contract,  a  decree  will  be  made. 

The  contract  admitted  by  the  answer  or  proved 
by  the  testimony  must  correspond  with  the  contract 
set  forth  in  the  bill,  or  a  specific  performance  will 
not  be  decreed. 

The  Statute  of  Frauds  may  be  relied  on  in  defense 
to  a  bill  for  specific  performance,  although  the  de- 
fendant admits  the  agreement,  if  he  insists  upon  the 
statute  in  his  answer;  but  where  he  admits  the 


agreement,  and  neither  pleads  the  statute  nor  in- 
sists on  it  in  his  answer,  he  is  deemed  to  have  re- 
nounced the  benefit  of  it. 

The  defendant  may  either  plead  that  the  contract 
was  not  in  writing  or  insist  upon  that  fact  in  his  an- 
swer ;  if  he  denies  the  contract  set  forth  in  the  bill, 
the  complainant  must  prove  a  written  contract,  or 
he  will  fail  in  his  suit. 

A  defendant  cannot  avail  himself  of  the  Statute  of 
Frauds,  although  the  bill  admits  the  contract  to  be 
by  parol,  if  the  bill,  besides  the  agreement.contains 
matter  avoiding  the  bar  created  by  the  statute,  such 
as  pact  performance. 

Possession  of  land  taken  by  the  vendee,  and  con- 
tinued for  upwards  of  eight  years,  although  not 
provided  for  by  the  contract,  is  an  act  of  part  per- 
formance, taking  a  case  out  of  the  statute,  if  it  sat- 
isfactorily appear  that  such  possession  was  in  pur- 
suance of  the  contract. 

Where,  from  the  answer  of  the  defendant,  it  ap- 
pears that  there  was  a  valid  and  subsisting  agree- 
ment between  him  and  the  complainant,  but  vari- 
ant from  that  set  forth  in  the  bill,  the  complainant 
will  be  allowed  to  amend  his  bill  as  to  the  terms  of 
the  contract,  so  as  to  conform  it  to  the  admission  of 
the  answer,  upon  such  terms  as  to  costs  in  the  court 
below  as  the  Chancellor  shall  direct. 

Citations-6  Ves.,  39,  470 :  2  Paige,  177  ;  1  Marsh., 
437  ;  1  Swanst.,  181 ;  Sug.  Vend.,  72 ;  18  Ves.,  328,  333 ; 
Jerem.  Eq.,  438  : 1  Ves.,  211 ;  14  Ves..  407 ;  14  Johns., 
15 ;  1  Ball  &  B.,  265,  393  ;  13  Ves.,  225,  456,  712,  713 ;  4 
Bro.  Ch.,  477 ;  2  Sch-  &  L.,  1,  9, 11,  41,  433 ;  2  Ves..  299 ; 

5  Ves.,  452,  457 ;  1  Johns.  Ch.,  131,  146.  370 ;  3  Cow., 
446 ;  2  Hovenden,  6 ;  2  H.  BL,  123  ;  Rand.,  411 ;  1  Jac. 

6  W.,  333. 

A  PPEAL  from  chancery.  Knickerbacker 
-L\-  filed  his  bill  for  a  specific  performance  of 
a  parol  contract  by  Harris,  to  purchase  a  lot 
of  land.  The  bill  which  was  filed  in  Jan.,  1824, 
alleges  that  Sep.  20,  1815,  a  contract  was  en- 
tered into  between  the  parties,  by  which  it  was 
agreed  on  the  part  of  Harris,  that  he  should 
pay  to  Knickerbacker  for  the  purchase  money 
of  a  certain  farm,  or  lot  of  land  supposed  to 
contain  about  100  acres,  the  sum  of  $21.50  per 
*acre  for  every  acre  which  the  farm  [*639 
upon  actual  survey  should  be  found  to  con- 
tain, to  be  paid  in  seven  equal  annual  install- 
ments, with  the  interest  annually,  commencing 
from  that  date,  and  would  execute  and  deliver 
his  bond  and  mortgage  on  the  premises,  to  se- 
cure the  payment  of  whatever  portion  of  the 
purchase  money  might  be  unpaid  at  the  time 
a  deed  should  be  executed  to  him  by  Knicker- 
backer; and  on  the  part  of  Knickerbacker  it 
was  agreed,  that  as  soon  as  the  farm  should 
have  been  surveyed  so  that  its  true  contents 
were  ascertained,  he  would  execute  and  deliv- 
er a  good  and  sufficient  conveyance  of  it^  to 
Harris.  The  bill  states,  that  soon  after  the 
making  of  the  agreement,  and  in  pursuance 
thereof,  Harris  entered  into,  and  still  remained 
in  possession  of  the  farm;  that  Dec.  8,  1815, 
he  paid  $333  towards  the  purchase  money,  and 
at  various  times  between  that  day  and  Aug.  21, 
1821,  made  several  other  payments  on  the  same 
account,  amounting  in  the  whole  to  $1,677. 
That  the  complainant  caused  several  surveys 
to  be  made  to  ascertain  the  true  boundaries  of 
the  farm,  but  the  execution  and  delivery  of  a 
deed  was  delayed  with  the  assent  of  Harris,  in 
consequence  of  the  want  of  a  correct  survey  ; 
which  survey  was  not  obtained  until  shortly 
before  Nov.  21,  1822,  on  which  day  the  com- 
plainant executed  a  full  covenant  warranty 
deed  of  the  premises,  particularly  describing 
the  same  by  metes  and  bounds,  containing  84 
acres  and  17  rods  of  land,  which,  Sep.  11, 
1823,  he  tendered  to  Harris,  demanding  pay- 
ment or  security  for  the  balance  of  the  pur- 
chase money  and  the  interest  thereon,  amount- 
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ing  at  that  time  to  the  sum  of  $680;  with  which 
request  Harris  refused  to  comply.  The  com- 
plainant prayed  a  decree  for  a  specific  per- 
formance; that  Harris  pay  the  balance  due, 
offering  to  deliver  the  conveyance  executed  by 
him,  or  such  other  as  should  be  directed. 

The  defendant  in  his  answer  admits  that  on 
the  day  stated  in  the  bill,  he  made  a  contract 
with  the  complainant  for  the  purchase  of  the 
premises,  for  which  he  was  to  pay  at  the  rate 
of  $21.50  per  acre,  the  quantity  to  be  ascer- 
tained upon  actual  survey,  in  seven  years,  as 
follows:  $300  or  more  it  he  saw  fit,  in  the 
course  of  the  succeeding  winter,  and  the  resi 
O4O*]  due  in  *seven  annual  installments,  to 
be  secured  by  his  bond  and  mortgage  on  the 

E  remises,  on  the  complainant's  conveying  the 
ind  to  him;  and  that  the  complainant  should, 
as  soon  thereafter  as  conveniently  might  be, 
cause  the  lot  to  be  accurately  surveyed,  its 
contents  ascertained,  and  on  being  paid  the 
sum  of  $300,  convey  the  same  to  the  defend- 
ant, taking  his  bond  and  mortgage  to  secure 
the  balance  of  the  purchase  money,  but  deny- 
ing the  contract  set  forth  in  the  bill.  The  de- 
fendant further  admits,  that  relying  on  the 
agreement  of  the  complainant,  he  entered  into 
possession  of  the  premises,  and  made  the  pay- 
ments alleged  in  the  bill;  he  avers  that  he  re- 
peatedly requested  the  complainant  to  cause 
the  land  to  be  surveyed  and  its  contents  to  be 
ascertained,  and  that  he  reluctantly  submitted 
to  the  complainant's  delay  in  causing  the  same 
to  be  done.  He  further  admits,  that  Sep.  11, 
1823,  the  complainant  tendered  to  him  a  deed, 
and  demanded  from  him  $680,  as  the  balance 
of  the  purchase  money,  but  denies  that  the 
complainant  had  caused  a  true  survey  to  be 
made  of  the  lot,  or  its  quantity  to  be  ascer- 
tained; and  denies  that  the  deed  contained  a 
true  description  of  the  premises,  averring  that 
the  premises  contained  more  and  different  land 
than  he  had  agreed  to  purchase,  and  denies 
that  the  sum  of  $680,  or  any  part  of  it,  was 
due  for  the  purchase  money.  The  defendant 
further  states,  that  in  Feb.,  1824,  after  the  fil- 
ing of  the  bill,  he  demanded  of  the  complain- 
ant performance  of  his  agreement  according  to 
the  contract  as  stated  in  the  answer,  and  of- 
fered to  pay  any  balance  that  might  be  due  ; 
that  the  complainant  refused;  and  that  there- 
upon he  surrendered  the  possession  of  the  lot 
to  the  complainant,  and  declared  the  contract 
rescinded  and  himself  discharged  therefrom. 
The  answer  was  excepted  to  for  insufficiency; 
and,  among  other  exceptions,  was  the  follow- 
ing: "For  that  the  defendant  hath  not  an- 
swered and  set  forth  according  to  the  best  and 
utmost  of  his  knowledge,  remembrance,  in- 
formation and  belief,  whether  by  the  terms 
and  conditions  of  the  contract  for  the  sale  and 
purchase  of  the  lot,  the  interest  to  accrue  upon 
the  several  installments  of  the  purchase  money 
was  or  was  not  to  be  paid  by  the  defendant  to 
641*]  the  complainant,  and  when  and  *from 
what  time;  "  to  which  the  defendant  answered, 
that  he  denied  that  any  contract  was  made  by 
him  with  the  complainant  for  the  sale  and  pur- 
chase of  the  lot  other  than  that  set  forth  in  his 
former  answer;  but  for  answer  to  the  excep- 
tion said  "  that  he  has  no  knowledge,  remem- 
brance or  belief  that  by  the  terms  and  condi- 
tions of  the  alleged  contract,  or  any  contract 
978 


or  proposition  for  the  sale  or  purchase  of  the- 
said  lot  mentioned  for  that  purpose  in  the  com- 
plainant's said  bill,  that  any  interest  was  to  be 
paid  by  this  defendant  to  the  said  complainant 
on  all  or  any  of  the  several  installments  of  the 
purchase  money." 

Proofs  were  taken,  and  it  appeared  that  the 
deed  tendered  by  the  complainant  contained 
two  acres  of  land,  which  at  the  time  of  the 
making  of  the  contract  were  in  the  possession 
of  a  vendee  of  the  complainant,  under  an  er- 
roneous survey,  but  which  in  fact  belonged  to- 
the  lot  agreed  to  be  sold  to  the  defendant,  and 
the  possession  of  which  had  been  acquired  by 
the  complainant  previous  to  the  tender  of  the 
deed.  It  also  appeared  by  the  testimony  of  one 
witness  that  the  defendant  had  admitted  that 
interest  was  to  be  paid  on  the  purchase  money 
after  the  first  payment  became  due,  which 
was  Dec.  20,  1815,  and  by  another,  that  when 
the  deed  was  tendered  in  1823,  he  said  there  was 
too  much  interest  demanded  on  the  contract. 

The  cause  was  heard  before  ChanceUor  Wai- 
worth,  who,  Oct.  7,  1828,  decreed— that  in 
Sep.,  1815,  the  defendant  agreed  for  the  pur- 
chase of  the  premises,  for  which  he  was  to 
pay  $21.50  per  acre,  in  seven  equal  annual  pay- 
ments, with  interest  from  Dec.  20,  1815;  that 
the  defendant  having  entered  into  possession, 
and  paid  a  large  portion  of  the  purchase  mon- 
ey, the  agreement  was  valid;  and  that  the  de- 
fendant was  not  bound  to  take  the  two  acres; 
and  the  Chancellor  ordered  a  reference  to  a  mas- 
ter to  ascertain  the  number  of  acres  contained 
in  the  farm  and  the  amount  due  from  the  de- 
fendant; and  on  the  coming  in  and  confirma- 
tion of  the  report,  directed  the  defendant  to 
pay  the  amount  due,  and  the  complainant  to 
convey,  etc.,  allowing  costs  to  neither  party. 
See  the  reasons  of  the  CJiancellor,  1  Paige,  209. 
The  defendant  appealed. 

*  Messrs.  L.H.  Palmer  and  J.  Tall-[*642 
madge,  for  appellant. 

Mr.  B.  F.  Butler,  for  respondent. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Marcy.  The  bill  in  this 
case  was  filed  by  the  respondent  for  the  specific 
performance  «f  an  agreement  for  the  purchase 
of  a  lot  of  land;  and  as  one  of  the  objections 
to  the  decree,  and  in  my  view  the  principal  one, 
is  that  the  Chancellor,  has  set  up  a  contract  dif- 
fering as  well  from  that  charged  in  the  bill  as 
from  that  confessed  by  the  answer,  it  becomes 
necessary  to  advert  particularly  to  the  contract 
as  described  in  the  pleadings. 

The  bill  states  that  the  respondent  was  seised 
and  had  the  fee  simple  of  a  certain  lot  or  farm 
of  land  in  Greenfield,  in  the  County  of  Sara- 
toga, and  that  it  was  agreed,  Sep.  20,  1815,  be- 
tween him  and  the  appellant,  that  the  appellant 
should  pay  to  the  respondent,  for  the  purchase 
money  of  the  farm,  $21.50  for  every  acre  which 
the  same  should  be  found  to  contain  on  actual 
survey,  to  be  paid  in  seven  equal  annual  in- 
stallments, with  the  interest  annually  commenc- 
ing from  that  date,  and  that  the  appellant 
would  execute  and  deliver  to  the  respondent 
his  bond  and  mortgage  on  the  premises,  to  se- 
cure the  payment  of  whatever  portion  of  the 
purchase  money  might  be  unpaid  when  the 
deed  should  be  executed;  and  on  the  part  of 
the  respondent,  it  was  agreed  that  as  soon  as 
the  farm  should  be  surveyed,  so  that  its  true- 
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contents  were  ascertained,  he  would  execute 
and  deliver  to  the  appellant  a  good  and  suffi- 
cient conveyance  of  the  same.  The  answer  de- 
nies the  specific  agreement  stated  in  the  bill, 
but  admits  one  somewhat  different  in  its  terms. 
The  contract  admitted  was  made  at  the  same 
time  as  that  charged  in  the  bill,  is  for  the  same 
lot  and  same  price  per  acre,  but  the  time  for  the 
payment  of  a  part  of  the  purchase  money  is  dif- 
ferent, and  the  agreement  to  allow  interest  on  it 
is,  as  I  understand  the  answer,  positively  de- 
nied. $300  of  the  purchase  money,  as  the  appel- 
lant states,  and  more  if  he  should  see  fit,  were 
to  be  paid  in  the  winter  after  the  contract  was 
made,  and  the  residue  in  seven  annual  install- 
643*]  ments,  to  be  *secured  by  a  bond  and 
mortgage  on  the  premises  to  the  respondent,  on 
his  conveying  the  lot  to  the  appellant.  The  re- 
spondent was  to  have  the  land  surveyed  as  soon 
as  it  could  be  conveniently  done.  Notwith- 
standing the  discrepancies  in  the  terms  of  the 
contracts,  as  stated  by  the  respective  parties, 
they  undoubtedly  both  relate  to  the  same  trans- 
action. 

The  agreement,  the  performance  of  which  is 
sought  to  be  enforced  by  this  suit,  is  admitted 
in  the  bill  not  to  have  been  reduced  to  writing 
and  signed  by  the  parties.  The  appellant  con- 
tends that  the  Court  of  Chancery  had  not  pow- 
er to  decree  a  performance  of  it.  On  the  part 
of  the  respondent,  it  is  said  that  the  appellant, 
not  having  set  up  the  Statute  of  Frauds  by 
plea,  or  insisted  on  it  in  his  answer,  cannot 
now  avail  himself  of  the  benefit  of  this  defense, 
even  if  the  agreement  was  not  evidenced  by  any 
writing;  and  if  he  could,  that  this  is  one  of 
those  cases  where  performance  will  be  decreed 
on  the  ground  of  the  fraudulent  conduct  of  the 
party  refusing  to  execute. 

Has  the  appellant  waived  his  right  to  inter- 
pose the  Statute  of  Frauds,  by  omitting  to  plead 
it  or  insist  on  it  in  his  answer?  It  appears  from 
the  cases  that  it  remained  for  a  long  time  doubt- 
ful as  to  the  manner  in  which  a  defendant 
could  avail  himself  of  this  statute,  and  under 
what  circumstances  he  was  deemed  to  have  re- 
nounced it.  I  apprehend  that  it  is  now  settled, 
that  if  the  defendant  admits  the  agreement  and 
insists  on  the  statute,  he  can  protect  himself 
from  a  decree  for  specific  performance,  not- 
withstanding his  admission;  but  if  he  admits 
the  agreement,  but  neither  pleads  the  statute 
nor  insists  on  it  in  his  answer,  he  is  deemed  to 
have  renounced  the  benefit  of  it.  6  Ves.,  39. 
If  the  bill  states  generally  a  contract  which  the 
law  requires  to  be  in  writing,  the  court  will 
presume  that  it  is  made  with  the  requisite  for- 
malities to  give  it  validity  until  the  contrary 
appears.  The  defendant,  in  answering,  may 
either  plead  that  the  contract  was  not  in  writ- 
ing, or  insist  upon  that  fact  in  his  answer.  If 
he  meets  the  allegation  of  a  contract  in  the  bill 
with  a  general  denial,  and  the  complainant  is 
put  to  his  proof  to  establish  it,  he  must  show  a 
644*]  *written  contract;  and  if  he  does  not, 
the  evidence  to  establish  the  issue  will  be  ad- 
judged incompetent.  Cozine  v. Graham,%  Paige, 
177;  1  Marsh.  (Ky.),  437.  But  if  the  bill  set  up 
an  agreement,  admitting  it  to  be  by  parol,  or 
which  shall  in  proof  turn  out  to  be  by  parol, 
the  defendant  cannot  avail  himself  of  the  ben- 
efit of  the  statute,  provided  the  bill  contains 
along  with  the  agreement  matter  sufficient  to 
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avoid  the  bar  created  by  the  statute.  Such  is 
said  to  be  this  case.  A  part  performance  by 
the  respondent  is  alleged,  whereby  it  is  insisted 
that  the  contract  is  taken  out  of  the  operation 
of  the  statute. 

The  acts  of  part  performance  relied  on,  are 
the  giving  possession  to  the  appellant,  pursuant 
to  the  contract,  and  the  repeated  surveys  to  as- 
certain the  quantity  of  land  and  to  settle  the 
exact  boundaries.  After  stating  the  contract, 
the  bill  charges  that  in  pursuance  of  it  the  ap- 
pellant took  possession  of  the  farm.  There 
can  be  no  doubt  that  the  possession  of  the  de- 
fendant was  in  consequence  of  a  contract  be- 
tween the  parties;  it  was  continued  8  or  9  years, 
during  which  period  a  large  part  of  the  con- 
sideration money  for  the  land  was  paid.  But  it 
is  said  the  possession  was  not  in  pursuance  of 
the  contract;  that  no  provision  being  made  by 
it  for  giving  possession  to  the  appellant,  the 
possession  taken  by  him  cannot  be  regarded  as 
a  part  performance;  that  the  contract,  as  stated 
by  the  respondent,  having  no  express  provision 
in  relation  to  the  possession,  the  legal  effect  of 
such  a  contract  is  that  possession  should  follow 
the  deed  and  be  subsequent  to  it.  Upon  the 
face  of  the  contract,  as  "stated  in  the  bill,  there 
are  some  facts  to  warrant  the  inference  that  the 
parties  did  not  intend  that  possession  should  be 
deferred  till  the  deed  was  executed.  Both  by 
the  allegations  in  the  bill  and  the  admissions  in 
the  answer,  payments  were  to  be  made  before 
the  time  when  it  was  expected  the  deed  would 
be  given.  By  the  bill,  it  appears  a  mortgage 
was  to  be  executed  for  whatever  portion  of  the 
purchase  money  should  be  unpaid  at  the  time 
the  deed  should  be  delivered;  by  the  answer, 
$300,  and  if  the  appellant  chose,  more  were 
to  be  paid  in  the  winter  subsequent  to  the  mak- 
ing the  contract,  and  the  residue  to  be  secured 
by  a  mortgage  to  be  executed  simultaneously 
with  the  *deed  to  the  appellant.  It  is  [*645 
also  charged  in  the  bill  that  the  appellant  went 
into  possession  pursuant  to  the  contract,  and 
had  occupied  and  enjoyed  the  farm  down  to 
the  time  of  filing  the  bill.  The  appellant  ad- 
mits in  his  answer  a  contract  for  the  purchase 
of  the  farm,  variant,  it  is  true,  in  some  of  its 
terms,  from  that  set  forth  in  the  bill,  and  a  pos- 
session taken  under  it.  It  is  said  in  Marphet  v. 
Jones,  1  Swanst.,  181,  that  to  constitute  a  part 
performance,  so  as  to  exempt  the  contract  from 
the  operation  of  the  Statute  of  Frauds,  the  act 
done  must  be  equivocally  ref  errible  to  the  con- 
tract. "A  party  who  has  permitted  another  to 
perform  acts  on  the  faith  of  an  agreement, 
shall  not  insist  that  the  agreement  is  bad  and 
that  he  is  entitled  to  treat  those  acts  as  if  it 
had  never  existed."  It  is  also  said  in  that  case, 
that  admission  into  possession  having  unequiv- 
ocal reference  to  the  contract  has  always  been 
considered  an  act  of  part  performance.  In  that 
case  the  possession  was  taken  by  virtue  of  a 
written  permission,  and  the  bill  was  filed  for  a 
specific  performance  of  a  parol  contract,  and 
it  was  contended  that  the  possession  was.there- 
fore,  taken  under  a  different  agreement  from 
that  sought  to  be  enforced.  This  objection 
was  not  allowed;  the  court  considering  that 
what  was  written  was  not  different  from,  but 
pursuant  to  the  contract  of  which  the  court 
were  called  on  to  decree  performance.  The  act 
alleged  as  part  performance  must  be  such  as 
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appears  to  the  court  would  not  have  been  done 
unless  on  account  of  the  agreement.  The  pos- 
session which  may  be  set  up  as  a  part  perform- 
ance need  not  be  expressly  provided  for  in  the 
agreement.  The  language  used  by  Sugden,  in 
his  Treatise  on  Vendors,  p.  72,  appears  to  me 
to  be  explicit.  "An  agreement,"  he  says,  "will 
not  be  considered  as  partly  executed,  unless  the 
acts  done  are  such  as  could  be  done  with  no 
other  view  or  design  than  to  perform  the  agree- 
ment, or,  perhaps,  to  speak  more  correctly,  with 
the  view  of  the  agreement  being  performed." 
It  would  seem  that  possession  which  is  without 
the  consent  of  the  vendor,  or  which  he  alleges 
was  without  his  assent,  may  be  set  up  against 
him  as  part  performance;  and  he  is  not  per- 
mitted, after  he  has  seen  the  purchaser  in  pos- 
session and  making  expenditures  upon  the  land 
646*]  for  a  long  time,  to  allege  he  *is  not  in 
by  virtue  of  the  contract.  If  the  purchaser  has 
no  other  title  to  possess  the  land,  his  possession 
is,  primafade,  to  be  referred  to  the  agreement. 
18  Ves.,  333.  The  possession  in  this  case  is  ad- 
mitted to  be  on  account  of  a  contract  for  the 
purchase,  and  it  is  not  pretended  to  be  ref  erri- 
ble  to  any  other  cause. 

A  criticism  on  the  language  of  this  part  of 
the  bill  was  made  on  the  argument,  which  did 
not  strike  me  as  having  much  force.  It  was 
urged  that  the  bill  did  not  allege  any  affirma- 
tive act  done  by  the  respondent.  That  the  ap- 
pellant entered  and  took  possession  pursuant 
to  the  contract, is  the  allegation  in  the  bill;  and 
it  is  urged  upon  us  as  having  a  different  im- 
port from  a  charge  that  the  respondent  gave 
possession  to  the  appellant.  I  do  not  recog- 
nize the  distinction.  The  two  expressions  ap- 
pear to  me  to  be  equivalent  in  legal  effect. 
The  possession  is,  in  my  judgment,  to  be  con- 
sidered as  taken  on  account  of  the  contract 
and  pursuant  to  it;  and  being  thus  taken  by 
the  appellant  and  continued  so  long,  it  would 
be  a  fraud  in  him  now  to  repudiate  the  con- 
tract. The  respondent  may,  therefore,  allege 
this  possession  and  its  continuance  by  his  per- 
mission as  a  part  performance  available,  to 
avoid  the  operation  of  the  Statute  of  Frauds. 
The  several  surveys  which  the  respondent  had 
made  pursuant  to  a  stipulation  contained  in 
the  contract,  were  also  urged  upon  us  as  acts 
done  in  part  performance  of  the  contract,  and 
were  of  such  a  character  as  to  authorize  him 
to  set  them  up  to  avoid  the  bar  created  by  the 
statute.  It  is  unnecessary  to  say  whether  such 
an  effect  ought  to  be  attributed  to  them  or  not; 
for  if  the  bar  is  removed  by  the  act  of  posses- 
sion given  to  the  appellant,  the  respondent  has 
a  right  to  establish  the  agreement  he  seeks  to 
enforce  by  parol  evidence. 

But  is  is  said  the  contract  differs  so  essenti- 
ally from  that  described  in  the  bill,  that  the 
court  ought  not  to  have  decreed  performance. 
It  is  very  evident  that  the  court  cannot  decree 
in  f avor'of  a  contract  not  set  forth  by  the  com- 
plainant; but  if  the  contract  proved  to  corres- 
pond with  that  described  in  the  pleadings,  it 
will  be  established  and  enforced,  even  if  there 
be  some  variance  between  the  terms  described 
and  those  proved,  provided  this  variance  does 
647*]  not  relate  to  *matters  of  substance.  If 
there  be  evidence  of  a  contract,  but  it  does  not 
distinctly  appear  what  are  the  terms  thereof, 
and  there  seems  also  to  have  been  an  act  ex- 
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plicable  only  on  the  supposition  of  an  agree- 
ment, a  Court  of  Chancery  will  exert  itself  to 
ascertain  the  precise  terms,  and  if  necessary 
for  that  purpose,  will  direct  a  trial  at  law;  and 
then,  if  the  agreement  can  be  defined,  and  the 
acts  of  part  performance  be  consistent  there- 
with, it  will  decree  a  specific  execution  there- 
of. Jeremy,  Eq.  Jurisdic.,  438.  It  is  said  in 
Board/man  v.  Mastyn,  6  Ves.,  470,  that  in  a 
case  where  possession  having  been  delivered  in 
pursuance  of  a  parol  agreement,  and  a  dispute 
arising  on  the  terms  of  the  agreement,  Ld. 
Thurlow  thought  proper  to  send  it  to  a  mas- 
ter, on  the  ground  of  the  possession  being  de- 
livered, to  inquire  what  the  agreement  was. 
Ld.  Rosslyn  and  Ld.  Eldon  have  thought  that 
this  was  going  a  great  way,  perhaps  too  far; 
yet  I  do  not  find  that  this  case  has  ever  been 
expressly  overruled. 

The  court  will  endeavor  to  ascertain  what 
the  terms  are;  but  when  they  have  ascertained 
them,  and  find  they  vary  essentially  from  those 
contained  in  the  bill,  the  question  still  recurs, 
will  a  performance  be  decreed  according  to 
the  proof.  In  Boardman  v.  Mastyn,  the  plaint- 
iff asked  a  decree  for  a  lease  which  the  defend- 
ant had  agreed  to  give  him  for  21  years, which 
he  was  at  liberty  to  assign;  the  defendant  ac- 
knowledged a  lease  but  the  tenant  was,  as  he 
said,  to  covenant,  not  to  assign;  such  an  agree- 
ment as  the  defendant  stated  was  declared  to 
be  a  perfectly  different  one  from  that  alleged 
by  the  plaintiff.  In  Gregory  v.  MigTieU,  18  Ves., 
328,  the  plaintiff  set  forth  in  his  bill  a  parol 
contract  for  a  lease  for  certain  premises  for 
twenty-one  years,  and  asked  for  a  specific  exe- 
cution of  it,  which  was  resisted  on  the  ground 
that  the  agreement  stated  in  the  bill  was  not 
the  same  as  that  proved  by  the  witnesses.  The 
bill  stated  that  the  plaintiff  was  to  pay  the  tax- 
es and  do  the  necessary  repairs,  but  the  wit- 
ness, who  was  present  when  the  agreement 
was  entered  into,  did  not  recollect  this  part  of 
it.  The  Master  of  the  Rolls  thought  it  was  not 
a  substantial  variation.  This  decision  was  put 
on  two  grounds :  First,  the  part  objected  to 
as  a  variation  was  an  admission  by  the  plaint- 
iff against  himself  of  *an  obligation  [*648 
beyond  what  he  was  proved  to  have  undertak- 
en; and  secondly,  it  was  immaterial  whether 
that  term  was  or  was  not  expressed,  because 
the  tenants  must,  without  any  stipulation,  pay 
taxes  and  do  necessary  repairs.  If  nothing  was 
in  fact  said  more  than  was  proved  in  that  case, 
still  the  contract  was  as  stated  in  the  bill,  be- 
cause the  term  not  proved  was  implied  in  what 
was  proved.  It  was  held  by  Ld.  Hardwicke,  in 
the  case  of  Atty-Oen.  v.  Day,  1  Ves.,  Sr.,  211, 
that  where  an  agreement  has  been  partly  car- 
ried into  execution,  although  a  controversy 
should  arise  afterwards  between  the  parties  as 
to  its  terms,  yet,  if  made  out  satisfactorily  to 
the  court  it  would  be  decreed,  even  if  there 
was  a  variety  of  evidence  in  the  case.  This  po- 
sition of  the  Lord  Chancellor,  as  well  as  the  re- 
mark of  Mr.  Jeremy,  that  the  court  will  exert 
itself  to  ascertain  the  precise  terms  of  a  con- 
tract, are  not  to  be  understood  as  authorities 
for  the  court  to  look  after  and  set  up  an  agree- 
ment not  charged  in  the  bill .  They  relate  to 
agreements  actually  set  forth  in  the  pleadings, 
and  clearly  proved  as  set  forth,  but  which  are 
not  explicit  in  their  details.  Where  there  is 
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an  agreement  for  a  lease  of  a  particular  de- 
scription, with  the  usual  covenants,  and  the 
parties  dispute  as  to  what  covenants  shall  be 
inserted  in  the  lease,  the  court  will  endeavor  to 
ascertain  what  covenants  are  usual  in  such  a 
lease.  In  the  contract  now  before  us,  the  re- 
spondent states  in  his  bill  that  he  was  to  give 
the  appellant  a  good  and  sufficient  conveyance. 
If  the  point  of  difference  between  the  parties 
was  as  to  what  constituted  a  good  and  suffi- 
cient conveyance,  the  court  would  endeavor  to 
ascertain  what  the  parties  intended  by  the  use 
of  these  terms.  The  leaving  that  matter  uncer- 
tain would  not  render  the  whole  contract  so  un- 
certain that  a  court  of  equity  would  refuse  to 
lend  its  aid  to  decree  a  specific  execution.  So, 
where  the  agreement  was  to  sell  at  a  fair  val- 
uation certain  premises,  it  is  said  the  court 
will  hear  evidence  to  ascertain  that  valuation. 
14  Ves. ,  407.  The  case  of  Parkhurst  v.  Van 
Cortland,  14  Johns.,  15,  fully  illustrates  the 
doctrine  which  I  wish  to  present.  In  that  case 
there  was  an  agreement  to  sell  or  lease,  and 
manifest  fraud  on  the  part  of  the  defendant  in 
refusing  to  execute  it.  The  terms  and  condi- 
649*]  tions  of  the  *agreement  were  very  un- 
certain, and  the  court  went  almost  as  far  as 
Roberts,  in  his  Treatise  on  Frauds,  asserts 
equity  will  go:  it  almost  supplied  an  agree- 
ment out  of  the  fraudulent  suppressions  and 
misrepresentations  of  the  party  deceiving,  who 
is  to  be  considered  as  virtually  agreeing  to 
make  good  the  expectation  he  has  raised.  Yet 
the  appellants  in  that  case,  who  had  such 
abundant  materials  in  the  fraudulent  conduct 
of  the  defendant,  and  the  justly  raised  expec- 
tations for  framing  their  agreement,  were  not 
permitted  to  make  out  such  an  one  as  they 
pleased  from  the  facts.  They  could  only  go 
for  such  an  agreement  as  they  had  alleged 
in  their  bill.  Ch.  J.  Thompson  said  in  that 
case,  "that  the  object  of  the  bill  was  a  specific 
performance  of  an  agreement.  This  neces- 
sarily presupposes  an  agreement,  and  the  bill, 
therefore,  as  it  must  in  all  cases  of  this  descrip- 
tion, sets  out  what  that  agreement  was.  It  ac- 
cordingly becomes  necessary  for  the  appellants 
to  prove  the  agreement  with  all  requisite  cer- 
tainty, or  to  furnish  such  evidence  as  to  war- 
rant the  court  in  presuming  the  agreement 
which  they  claimed  to  be  in  force."  Mr.  Jer- 
emy refers  to  the  cases  of  Savage  v.  Carrol,  1 
Ball  &  B.,  265,  and  Buckmaster  v.  Harross,  13 
Ves.,  456,  to  support  the  position  he  has  laid 
down.  These  cases  called  for  the  execution  of 
contracts,  but  the  bills  were  not  filed  by  the 
parties  to  the  contracts.  Funds  belonging  to 
the  complainants  had  been  appropriated  to  the 
purchase  of  lands,  and  they  called  for  the  ex- 
ecution of  the  contracts.  They  did  not,  as  I 
understand  the  cases,  pretend  to  detail  the 
terms  of  these  contracts.  In  the  former  case 
the  bill  prayed  for  an  account  of  certain  funds, 
and  if  certain  lands  should  appear  to  have  been 
purchased  with  them,  that  the  purchase  should 
be  declared  to  be  a  trust  for  the  persons  enti- 
tled to  the  funds.  The  court  held  itself  at  lib- 
erty to  inquire  into  the  fact  whether  there  had 
been  a  purchase  that  could  be  inforced;  and 
finding  a  purchase,  they  heard  parol  evidence 
of  its  terms.  Neither  these  cases,  nor  any  oth- 
er that  I  have  seen,  impugn  the  doctrine,  that 
where  a  complainant  sets  forth  a  particular 
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contract  and  calls  for  its  execution,  and  is  put 
to  the  proof  of  it,  he  must  establish  it  substan- 
tially as  he  has  described  *it,  and  can-  [*65O 
not  claim  the  execution  of  it  with  an  essential 
variation  admitted  by  the  answer  or  proved  by 
the  evidence.  It  is  said  in  the  case  of  Jordan 
v.  Sawkins,  4  Bro.  U.  C.,  477,  that  the  court 
cannot  specifically  perform  an  agreement  with 
a  variation.  The  same  doctrine  is  contained  in 
Lyndsay  v.  Lynch,  2  Sch.  &  L.,  1.  The  orig- 
inal bill  in  the  last  case  prayed  the  execution 
of  a  lease  for  three  lives;  the  answer  admitted 
an  agreement  for  a  lease  for  one  life;  the  com- 
plainant amended  his  bill,  and  prayed  for  a 
decree  in  the  alternative  for  a  lease  for  three 
lives  or  one  life,  and  it  was  refused.  Where 
the  plaintiff  fails  to  make  out  the  agreement 
charged,  he  cannot  resort  to  that  confessed  in 
the  answer.  2  Ves.,  Sr.,  299;  5  Ves.,  Jr.,  452. 

I  do  not  think  a  different  doctrine  is  to  be 
drawn  from  the  case  of  Toole  v.  Modlicolt,  1 
Ball  &  B.,  393.  The  bill  there  was  for  a  spe- 
cific execution  of  a  parol  agreement  of  a  lease 
for  the  term  of  three  lives.  The  defendant  ad- 
mitted an  agreement  with  this  variation  :  that 
the  tenant  was  to  give  security  for  the  rent. 
As  there  was  clearly  a  part  performance,  the 
parties  went  into  proof  of  the  agreement.  The 
proof  established  the  agreement  charged,  but 
the  defendant,  when  called  on  to  execute  the 
agreement,  objected  because  he  had  not  been 
tendered  security  for  the  rent.  A  person  pres- 
ent offered  to  become  such.  The  decree  pro- 
vided for  security.  On  a  rehearing,  the  de- 
fendant, who  had  a  decree  more  favorable  to 
him  than  the  agreement  had  provided  for,  ob- 
jected to  it,  on  the  ground  of  the  variation, 
and  the  objection  was  not  allowed.  If  the 
plaintiff  had  objected  to  it  on  the  ground  that 
it  imposed  more  than  he  had  contracted  to  per- 
form, the  objection  would  probably  have  been 
listened  to.  The  language  of  Chancellor  Kent, 
in  Phillips  v.  Thompson,  1  Johns.  Ch.,  146,  is 
very  explicit  on  this  subject.  "Unless  the 
plaintiff  has  clearly  established  the  contract  as 
charged,  and  also  a  part  performance  of  the 
same  contract,  he  has  not  entitled  himself  to  the 
relief  sought."  To  see  what  application  and 
effect  this  principle  is  to  have  in  the  present 
case,  we  must  examine  for  a  moment  the  testi- 
mony, and  compare  it  with  the  terms  of  the 
agreement  contained  in  the  bill. 

*The  bill  alleges  that  interest  was  to  [*65 1 
be  paid  on  the  purchase  money  from  the  date 
of  the  agreement.  In  the  answer  the  contract 
is  denied  to  be  such  as  the  bill  contains,  or  to 
be  any  other  than  the  one  the  appellant  de- 
tails, in  which  no  interest  would  be  demand- 
able  on  the  purchase  money  at  all,  if  paid  at 
the  time  stipulated  for  the  payment  thereof. 
By  the  first  exception  to  the  answer,  the  de- 
fendant was  required  to  state  according  to  his 
best  and  utmost  knowledge,  &c.,  whether  in- 
terest to  accrue  on  the  installments  of  the  pur- 
chase money  was  or  was  not  to  be  paid,  and 
from  what  time.  In  answering  this  exception 
he  first  repeats  his  former  positive  denial  of 
any  contract  for  the  sale  of  the  lot  in  question 
other  than  that  specified  in  his  answer,  and 
then,  in  somewhat  of  a  singular  manner,  pro- 
ceeds :  "  but  for  answer  to  said  exception,  he 
saith  that  he  has  no  knowledge,  remembrance 
or  belief  that  the  terms  and  conditions  of  the 
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alleged  contract,  or  any  contract  or  proposi- 
tion for  the  sale  or  purchase  of  the  said  lot, 
any  interest  was  to  be  paid  by  the  defendant 
to  the  complainant,  on  all  or  any  of  the  in- 
stallments of  the  purchase  money."  The  Chan- 
cellor understood  the  answer  not  to  amount  to 
a  positive  denial  of  the  agreement  to  allow  in- 
terest, but  a  denial  according  to  knowledge 
and  belief  ;  and  decided  that  the  agreement  to 
pay  interest  might  be  established  by  the  testi- 
mony of  a  single  witness,  without  corroborat- 
ing circumstances.  I  am  constrained  to  differ 
from  him  in  this  view  of  the  case.  The  ap- 
pellant denies,  with  absolute  positiveness,  the 
alleged  contract  which  sets  up  a  claim  of  in- 
terest from  its  date,  but  admits  a  contract  by 
which  interest  would  not  be  payable  on  the 
installment  before  they  fell  due.  His  answer 
is  excepted  to,  because  he  has  not  set  forth  ac- 
cording to  the  best  and  utmost  of  his  knowl- 
edge, remembrance,  information  and  belief, 
whether  interest  was  to  be  paid.  To  this  ex- 
ception he  replies,  and  uses  the  very  language, 
for  not  using  which  the  exception  was  taken. 
He  says  he  has  no  knowledge,  remembrance 
or  belief  that  interest  was  to  be  allowed.  Unit- 
ing this  answer  to  the  exception,  with  his  re- 
peated and  most  positive  denial  of  the  contract 
on  which  alone  the  claim  of  interest  is  to  be 
supported,  they  together  amount,  in  my  view, 
to  a  positive  denial  of  the  agreement  to  allow 
interest. 

652*]  *But  if  I  err  as  to  the  character  of 
this  denial,  and  allowing  that  the  allegation  in 
the  bill  in  relation  to  the  interest  may  be  sup- 
ported by  the  uncorroborated  testimony  of  a 
single  witness,  I  would  ask,  is  that  allegation 
proved  even  by  a  single  witness  ?  The  proof 
is  that  interest  was  to  be  paid  after  the  first 
payment,  which  was  to  be  made  Dec.  20, 1815. 
In  any  view  of  the  case,  then,  the  allegation 
that  interest  was  to  be  paid  on  the  purchase 
money  from  the  date  of  the  agreement,  which 
was  Sep.  20,  1815,  is  not  supported.  But  it  is 
said,  on  the  part  of  the  respondent,  that  the 
payment  of  interest  is  a  mere  incident  to  the 
contract,  and  a  misstatement  in  relation  to  it 
cannot  be  regarded  as  a  substantial  variation. 
I  am  not  aware,  though  it  may  be,  that  there 
is  a  different  rule  in  equity  from  that  which 
prevails  at  law  in  relation  to  a  variance  be- 
tween pleadings  and  proofs  ;  if  there  is  not,  a 
doubt  cannot  be  entertained  that  the  variance 
in  this  case  is  fatal.  A  contract  to  pay  a  sum 
of  money,  with  interest  from  Sep.  20,  would 
not,  in  law,  be  sustained  by  the  proof  of  one 
to  pay  the  same  sum  with  interest  from  Dec. 
20.  The  rule  that  prevails  in  law  on  this  sub- 
ject might  be  much  relaxed  in  equity,  and  still 
the  variance  in  this  case  be  fatal.  The  pay- 
ment of  interest  is  more  than  an  incident  of 
this  contract,  it  enters  substantially  into  it ;  it 
is  put  forth  in  the  bill  as  one  of  the  terms  of 
the  agreement. 

Viewing,  as  I  do,  the  denial  of  the  agree- 
ment to  pay  interest  on  the  installments  to  be 
positive,  there  is  not,  in  my  opinion,  sufficient 
evidence  to  support  the  decree  in  relation  to 
the  interest.  The  appellant  impliedly  admitted, 
it  is  true,  that  interest  was  due  from  him,  when 
he  told  the  defendant  in  the  autumn  of  1823 
that  too  much  interest  was  cast  on  the  account; 
but  this  admission  would  not  conflict  with  his 
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statement  of  the  contract,  for,  as  he  explains 
it,  he  was  to  pay  in  the  winter  of  1815  $300 
and  the  residue  in  seven  annual  installments. 
Having  failed  to  pay  these  installments  as  they 
fell  due,  he  would  be  legally  liable  for  interest 
after  that  period.  The  testimony  of  the  wit- 
ness being  counterbalanced  by  the  answer, 
there  is  nothing  left  that  can  authorize  us  to 
say  that  interest  was  to  be  paid  until  it  became 
*chargeable  on  the  installments  after  [*653 
they  became  due.  The  contract  proved  and 
the  one  charged,  I  think,  substantially  differ- 
ent :  by  one,  interest  is  claimed  from  Sep.  20, 
1815,  on  the  whole  consideration  money  un- 
paid ;  but  the  other,  no  interest  was  payable 
until  after  the  purchase  money  fell  due,  and 
then  only  for  the  time  during  which  there  was 
a  default  of  payment.  Some  part  of  this  pur- 
chase money  did  not  fall  due  until  more  than 
seven  years  after  the  date  of  the  contract.  On 
the  ground  of  this  variance  I  think  the  Chan- 
cellor should  have  dismissed  the  bill,  or  per- 
mitted it  to  be  amended,  if  that  might  have 
been  done  by  the  practice  of  the  court.  I  am, 
therefore,  of  opinion  that  the  decree  ought  to 
be  reversed. 

But  as  this  obstacle,  which  has  embarrassed 
me,  may  have  appeared,  as  I  hope  it  has,  less 
formidable  to  other  members  of  the  court  than 
to  myself,  I  will  proceed  and  give  my  views 
succinctly  on  the  other  points  made  on  the  ar- 
gument. 

It  was  contended  that  there  had  been  so  much 
delay  that  the  respondent  was  not  entitled  to 
relief  in  the  court  below.  It  is  very  evident 
that  this  delay  has  been  acquiesced  in  by  the 
appellant  so  far  at  least  as  to  break  the  force  of 
the  objection.  If  he  intended  to  rescind  the 
contract  he  should  have  surrendered  the  pos- 
session. 

It  is  also  urged  that  the  respondent  was  not 
entitled  to  a  decree  for  the  execution  of  the 
contract,  because  he  had  not  done  what  it  was 
incumbent  on  him  to  do  before  he  could  call 
on  the  other  party  to  perform.  If  my  views  in 
relation  to  the  interest  are  correct,  this  objec- 
tion is  probably  sustainable,  for  though  the  re- 
spondent tendered  a  deed,  he  demanded  of  the 
appellant  more  than  was  due  on  the  contract; 
but  in  any  other  view  of  the  case,  I  should 
think  the  objection  untenable. 

The  respondent  was  bound  to  give  or  tender 
a  conveyance;  he  did  so;  but  it  is  supposed  the 
tender  was  ineffectual,  because  it  was  such  a 
conveyance  as  the  appellant  was  at  liberty  to 
refuse;  it  contained,  as  is  alleged,  more  lands 
than  were  included  in  the  purchase.  The  two 
acres  which  had  been  conveyed  by  mistake  to 
Seymour,  were  certainly  a  part  of  the  lot  pur- 
chased by  the  appellant;  and  had  he  been  seek- 
ing *the  fulfillment  of  the  contract,  [*654 
the  respondent  having  obtained  the  title  there- 
to by  a  reconveyance,  would  have  been  obliged 
to  convey  them  to  him.  If  the  deed  tendered 
had  not  included  the  two  acres,  the  appellant 
could,  with  propriety,  and  by  just  right,  have 
refused  it,  because  it  did  not  include  them.  3 
Cow.,  446.  I,  therefore,  think  the  deed  of- 
fered to  the  appellant  ought  to  have  been  ac- 
cepted; and  though,  perhaps,  we  cannot  on 
this  appeal  modify  the  decree  in  favor  of  the 
respondent,  yet,  if  the  deed  was  such  as  the 
appellant  was  bound  to  accept,  we  cannot  re- 
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-verse  the  decree  on  the  ground  that  the  re- 
rspondent  had  failed  to  show  that  he  was  entitled 
to  relief  at  the  time  he  filed  his  bill.  The  deed 
tendered  is  also  considered  objectionable,  be- 
-cause  it  contains  covenants  not  specified  in  the 
•contract.  It  abundantly  answers  the  descrip- 
tion of  a  good  and  sufficient  conveyance;  and 
such  was  the  conveyance  agreed  to  be  given. 

The  appellant  has  called  to  his  aid,  in  order 
to  overthrow  the  decree  made  in  this  case,  the 
principle  of  equity,  that  a  purchaser  is  not 
•compelled  to  take  a  disputed  title;  but  it  ap- 
pears to  me  that  the  principle  is  not  applicable 
to  this  case.  The  respondents  title  is  unques- 
tionable; it  is  what  it  was  understood  to  be 
when  the  contract  was  made.  Some  difficul- 
ties as  to  the  boundaries  were  apprehended 
.and,  therefore,  a  survey  was  provided  for. 

Upon  the  whole  case,  therefore,  I  would  find 
no  difficulty  in  coming  to  the  conclusion  to 
.affirm  the  decree  of  the  court  below,  was  it  not 
for  the  variance  as  to  the  interest.  I  am  una- 
ble to  dispose  of  that  objection  in  a  satisfacto- 
ry manner,  and  must,  therefore,  vote  for  a  re- 
versal of  the  decree.  But  I  wish  the  cause,  in 
•case  the  decree  is  reversed,  may  go  back  to  the 
Chancellor,  with  a  view  that  permission  may  be 
given,  if  practicable,  to  the  complainant  be- 
low, so  to  amend  his  bill  as  to  enable  him  to 
•obtain  a  decree  for  the  execution  of  the  con- 
tract as  it  is  established.  Some  of  the  cases  led 
me  to  doubt  whether  such  an  amendment  could 
be  made  in  this  stage  of  the  suit;  but  I  think 
the  remarks  of  Ld.  Kedesdale,  in  Dennison  v. 
Little,  2  Sch.  &  L.,  11,  note  a,  furnish  an  au- 
thority for  doing  so.  A  bill  was  tiled  in  that 
case  for  a  specific  performance  of  an  agreement 
€>5o*]  for  a  lease.  The  lease,  according  *to 
the  statement  in  the  bill,  was  to  the  plaintiff 
^alone;  the  answer  admitted  an  agreement  to 
lease  to  the  plaintiff  and  another.  The  plaint- 
iff wished  to  amend  his  bill  by  making  the 
other  person  co-plaintiff,  but  it  was  refused. 
The  Chancellor  said,  in  giving  his  opinion, 
that  he  knew  of  no  case  which  allowed  an 
-amendment  to  enable  the  party  to  make  a  new 
case.  "I  have  known,"  he  further  observes, 
"in  a  case  where  the  answer  stated  a  qualified 
agreement,  the  plaintiff  to  have  amended  his 
bill  and  accepted  the  agreement  as  stated  by 
the  defendant,  and  brought  his  cause  to  a  hear- 
ing for  performance  of  it."  I  hope  the  princi- 
ples and  practice  of  the  court  will  allow  of  the 
course  which  I  wish  to  have  taken  with  this 
cause,  in  case  the  decree  is  reversed^ 

By  Mr.  Senator  Oliver.  The  bill  in  this 
cause  was  filed  in  Jan.,  1824,  for  the  specific 
performance  of  a  parol  contract  for  the  pur- 
chase of  a  lot  of  land,  made  Sep.  20,  1815,  on 
the  ground  of  part  performance.  The  defend- 
ant, in  his  answer,  denies  the  agreement  as  set 
forth  in  the  bill,  and  states  the  contract  as  he 
alleges  it  to  have  been  made.  The  contract 
stated  in  the  answer  is  materially  different  from 
that  set  up  in  the  bill,  and  the  contract  stated 
in  the  bill  is  not  supported  by  competent  proof . 

I  deem  it  unnecessary,  from  the  view  which 
I  have  taken  of  this  case,  to  examine  how  far 
a  complainant  can  have  a  decree  for  the  spe- 
cific performance  of  a  contract  different  from 
that  prayed  for  in  his  bill.  It  appears  to  be 
•consistent  with  sound  reason  and  adjudged 
•cases,  that  if  a  complainant  file  his  bill  for  the 
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specific  execution  of  a  contract  materially  dif- 
ferent from  that  entered  into,  the  defendant  is 
justified  in  equity  in  opposing  its  execution, 
and  the  complainant  on  that  bill  ought  not  to 
have  a  decree  for  the  agreement  set  up  and  ad- 
mitted in  the  defendant's  answer.  The  case  in 
2  Ves.,  299,  fully  supports  these  propositions; 
it  was  for  a  specific  execution  of  a  contract. 
The  defendant  set  up  in  his  answer  and  proved 
by  parol  (as  has  been  done  in  this  case)  a  dif- 
ferent contract  from  that  in  the  bill.  Sir  John 
Strange,  Master  of  the  Rolls,  in  giving  his 
opinion  on  that  case  on  the  point  now  under 
consideration,  says:  "I  am  still  *of  [*656 
the  same  opinion,  and  that  the  bill  should  be 
dismissed  with  costs;  for  it  would  be  very  hard 
upon  a  defendant,  if  a  plaintiff  should  unjust- 
ly bring  him  into  a  court  of  equity,  where  de- 
fendant would  insist  on  an  agreement  different 
from  that  which  the  plaintiff  sets  up,  and  the 
plaintiff  should  reply  to  the  answer  and  insist 
on  his  former  demand,  and  go  into  long  proofs, 
and  afterwards,  finding  he  cannot  have  the  de- 
cree prayed  for  by  his  bill,  should  resort  to 
that  which  the  defendant  sets  up,  and  insist  on 
a  decree  for  it." 

In  the  case  of  Lyndsay  v.  Lynch,  2  Sch.  & 
L.,  9,  the  Chancellor  remarks:  "The  agreement 
admitted  will  not  be  executed  on  this  bill;  to 
allow  this  would  be  opening  a  door  to  new 
frauds;  and  sufficient  frauds  have  already  been 
practiced  on  bills  for  specific  performance  of 
agreements."  Again,  he  says:  "I  conceive  that 
the  bill  ought  to  be  dismissed,  notwithstanding 
the  admissions  of  the  defendant  in  his  answer; 
the  plaintiff  having  disclaimed  that  agreement 
and  refused  to  accept  a  lease  according  to  it, 
and  even  then  having  endeavored  to  compel 
the  defendant  to  perform  a  different  agree- 
ment." I  cite  to  this  point  the  cases  in  2  Ho- 
ven.,  6,  and  5  Ves.,  457. 

Again;  this  was  a  parol  contract  for  the  sale 
of  lands  and,  therefore,  void  by  the  statute.  It 
is  certain  that  an  action  at  law  could  not  be 
sustained  on  the  agreement,  and  it  is  difficult 
to  see  why  this  statute  is  not  equally  binding 
in  equity.  The  power  of  the  Court  of  Chance- 
ry, then,  must  rest  on  other  grounds.  The 
specific  execution  of  parol  agreements  is  de- 
creed in  chancery  for  the  purpose  of  prevent- 
ing fraud.  The  attempted  fraud  is  the  ground 
of  relief,  and  the  agreement  should  be  looked 
to,  in  order  to  ascertain  how  and  to  what  ex- 
tent the  fraud  would  be  committed,  and  in 
what  manner  it  may  be  redressed.  It  is  clear 
to  my  mind,  that  in  order  to  support  a  decree 
in  such  a  case,  a  part  performance  at  least  of 
the  parol  agreement  should  be  clearly  proved. 
The  plaintiff  should  prove  what  the  contract 
was  in  fact,  and  the  extent  of  its  execution, 
and  what  the  injury  and  fraud  consists  in.  1 
Sch.  &  L.,  41,  433;  3  Ves.,  712,  713;  1  Johns. 
Ch.,  131.  The  Chancellor  remarks:  "The 
ground  of  the  interference  of  the  court  is  not 
simply  that  there  is  proof  of  the  existence  of 
a  parol  agreement,  but  that  there  is  fraud  in 
*  resisting  the  completion  of  an  agree-  [*657 
ment  partly  performed."  Again,  he  says  :  "I 
agree  with  the  wise  and  learned  judges  who 
have  declared  that  the  courts  ought  to  take  a 
stand  against  any  encroachment  upon  the  stat- 
ute, and  not  to  go  one  step  beyond  the  rule 
and  precedents  already  established." 
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I  will  now  inquire  what  the  contract  between 
the  parties  really  was,  and  what  was  to  be  done 
on  the  part  of  the  complainant  to  entitle  him 
to  a  decree,  and  how  far  and  in  what  manner 
he  has  performed  the  agreement  on  his  part. 
From  the  case  it  appears  that  the  contract  was 
made  Sep.  20,  1815,  and  was  for  the  purchase 
by  the  defendant  of  the  complainant  of  all  that 
part  of  lot  No.  1,  in  great  lot  No.  2,  in  the  22d 
allotment  of  the  patent  of  Kayaderosseras, 
north  of  and  adjoining  lands  before  sold  by  the 
complainant  to  William  Seymour,  in  the  Town 
of  Greenfield,  in  the  County  of  Saratoga;  that 
the  complainant  was  to  survey  the  lot  and  as- 
certain the  number  of  acres  it  contained,  and 
was  to  make  out  and  deliver  a  deed  in  fee  sim- 
ple, containing  the  usual  covenants  ;  and  the 
defendant  was  to  pay  or  secure  to  pay  the  com- 
plainant, by  mortgage  on  the  premises,  the 
amount  of  the  purchase  money,  in  seven  an- 
nual installments. 

1.  An  actual  survey  was  necessary  to  be 
made,  so  that  the  defendant  might  know  how 
much  money  he  had  to  pay,  and  to  enable  him 
to  perform  the  agreement;  and  this  survey  was 
to  be  made  as  soon  as  it  could  be  consistently 
done.  2.  A  deed  in  fee,  with  covenants  of  war- 
ranty, was  to  be  executed;  and  this  was  to  be 
done  as  soon  as  the  land  could  be  surveyed, 
and  its  number  of  acres  ascertained.  Until 
these  preliminary  acts  were  done,  the  complain- 
ant had  no  right  to  call  on  the  defendant  to 
perform  his  part  of  the  agreement.  Has  the 
complainant  performed  this  agreement  ?  It 
was  not  until  about  eight  years  after  the  con- 
tract was  made  that  he  pretends  that  he  had 
performed  his  part  of  the  agreement.  In  the 
bill  he  states,  that  Sep.  11,  1823,  he  tendered 
a  deed  to  the  defendant,  the  execution  and  de- 
livery of  the  deed  having  been  delayed  in  con- 
sequence of  the  want  of  a  correct  survey.  To 
me  it  appears  very  doubtful  whether  the  com- 
plainant ever  surveyed  the  north  bounds  of  the 
lot  according  to  his  agreement.  In  Sep. ,  1823, 
658*]  *it  appears  the  defendant  demanded 
of  the  complainant  a  deed  of  the  lot  according 
to  his  contract;  at  the  same  time  professing  his 
readiness  to  fulfill  the  agreement  on  his  part. 
The  complainant  thereupon  tendered  to  him  a 
deed  purporting  to  give  a  description  of  the  lot 
in  question,  stating  its  contents  to  be  84  acres 
of  land,  and  including  two  acres  of  the  lot  be- 
fore sold  to  Seymour  by  deed,  but  which  the 
complainant  has  since  this  contract  purchased 
back.  The  complainant  demanded,  as  a  pre- 
liminary to  its  delivery,  the  payment  for  the 
whole  number  of  84  acres,  with  interest  from 
the  date  of  the  contract.  The  defendant  re- 
fused to  take  the  deed  on  these  terms,  saying 
that  he  had  not  contracted  to  purchase  the  land 
contained  in  the  Seymour  lot,  and  that  the  con- 
veyance was  in  other  respects  incorrect.  The 
defendant,  as  it  appears,  had,  before  the  deed 
was  tendered,  informed  the  complainant  that 
he  should  accept  of  no  deed  which  should 
embrace  the  two  acres.  The  bill  is  filed  to  com- 
pel the  defendant  to  accept  this  deed  and  pay 
for  84  acres.  Now,  if  I  am  not  mistaken,  the 
land  sold  does  not  exceed  79  acres.  The  price 
was  to  be  $21.50  per  acre.  The  Chancellor  ad- 
mits that  the  defendant  was  not  bound  to  ac- 
cept this  deed;  that  it  contained  more  land  than 
was  in  the  original  purchase.  If  this  be  so,  I 
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cannot  see  by  what  right  or  with  what  justice- 
the  Chancellor  should  have  referred  it  to  a  mas- 
ter to  ascertain  the  true  number  of  acres.  This 
was  a  matter  for  the  complainant  to  do  with- 
out the  aid  of  any  court.  How  can  the  defend- 
ant be  considered  in  default  ?  He  was  com- 
pelled to  insist  on  his  rights;  his  refusal  under 
these  circumstances  cannot  and  ought  not  to- 
be  deemed  fraudulent.  The  complainant  in, 
this  case  has  not  performed  his  contract  and, 
therefore,  ought  not  to  have  the  aid  of  chancery 
to  compel  an  agreement  never  made. 

From  this  view  of  the  case,  it  would  seem 
unnecessary  to  cite  authorities.  I  shall  con- 
tent myself  with  citing  a  few  which  bear  and 
appear  to  me  to  be  decisive  on  this  point.  In 
2  H.  Bl.,  123,  it  is  said  :  "  In  concurrent  prom- 
ises, the  party  suing  turns  his  promise  into  a. 
condition  precedent."  This  rule  is  of  great 
force  here,  especially  as  the  party  is  urging  a- 
contract  void  by  the  statute.  Another  rule  is:: 
"  He  *who  asks  equity,  must  first  do  [*659 
equity  by  complying  with  the  terms  of  the  con- 
tract." In  Randolph,  411,  specific  performance 
of  a  contract  was  denied  where  the  party  had 
not  performed  or  offered  to  perform  before  bill 
filed.  To  the  same  point  is  1  Jac.  &  W.,  333. 
In  1  Johns.  Ch. ,  370,  the  Chancellor  declares,, 
if  the  contract  is  not  performed  at  the  time 
stipulated,  he  will  not  aid  the  party  seeking 
specific  execution  of  a  contract,  but  leave  him 
to  his  remedy  at  law.  I  refer  also  to  the  case 
in  13  Ves.,  325,  as  one  very  much  like  the  pres- 
ent. The  errors  in  the  boundaries  of  this  deedl 
and  the  quantity  of  land  were  objected  to  by 
the  defendant,  and  mentioned  to  the  complain- 
ant long  before  he  filed  his  bill.  I  am  decid- 
edly of  opinion  that  the  complainant  is  not 
entitled  to  the  aid  of  chancery.  He  has  not 
complied  with  his  agreement  prior  to  filing  his. 
bill  for  a  specific  performance. 

In  conclusion,  I  have  only  to  remark  that  it 
is  manifest  to  my  mind  that  the  complainant 
having  omitted  to  comply  with  the  fair  and 
plain  conditions  of  this  contract,  and  having 
insisted  on  the  payment  of  more  money  than 
was  his  due  by  the  original  agreement,  and  the- 
payment  of  which  he  made  a  condition  prece- 
dent to  the  delivery  of  the  conveyance,  the  de- 
fendant was  right  in  resisting  his  claim.  I  con- 
sider the  interest  as  forming  a  substantial  part 
of  the  agreement,  as  much  so  as  the  price.  The- 
complainant,  therefore,  has  no  right  to  the  ex- 
traordinary aid  of  chancery  to  enforce  an  agree- 
ment never  acknowledged  or  assented  to  by  the 
defendant. 

I  am,  therefore,  for  a  reversal  of  the  decree- 
of  His  Honor,  the  Chancellor,  with  costs. 

On  the  question  being  put — Shall  this  decree- 
be  reversed  ? — the  members  of  the  court  voted 
as  follows  : 

For  reversal — Mr.  Justice  SUTHERLAND,  Mr. 
Justice  MARCY,  and  Senators  Armstrong,  Enos, 
Mather,  McCarty,  McMartin,  Oliver,  Sherman, 
Warren  and  Wheeler — 11. 

*For  affirmance— Senators  Branson,  [*6GO 
ConJdin.Deitz,  Gere,  Hubbard,  McLean, Hexf or  d, 
TJiroop  and  Waterman — 9. 

Whereupon,  after  consultation  among  the 
members  of  the  court,  the  following  decree 
was  entered  : 

Counsel  having  been  heard  on  the  part  of 
the  appellant  and  on  behalf  of  the  respondent 
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upon  the  petition  of  appeal  and  the  answer 
thereto  filed  in  this  cause,  and  due  deliberation 
thereupon  had,  and  it  being  considered  that 
the  agreement  for  the  sale  of  the  lot  of  land 
in  the  pleadings  mentioned,  set  forth  in  the 
bill,  and  established  by  the  decree  of  the  Chan- 
cellor, varies  materially  in  its  terms,  as  to  the 
payment  of  interest  on  the  consideration  money 
from  that  which  appears  to  this  court  to  have 
been  established  by  the  pleadings  :  It  is,  there- 
fore, ordered,  adjudged  and  decreed,  that  the 
decree  of  the  Chancellor  of  the  seventh  of  Oc- 
tober, in  the  year  one  thousand  eight  hundred 
and  twenty-eight,  be  reversed,  with  the  costs 
of  this  court.  And  it  is  also  considered  that 
there  was  at  the  time  of  filing  the  bill  in  the 
court  below  a  valid  and  subsisting  agreement 
between  the  parties  for  the  sale  of  the  lot  of 
land  mentioned  in  the  pleadings,  and  which 
had  been  in  part  performed  ;  and  also  that  the 
deed  mentioned  in  the  pleadings,  and  which 
had  been  tendered  in  execution  of  said  agree- 
ment, was  such  as  the  appellant  had  no  right 
to  refuse,  it  being  in  accordance  with  the  con- 
tract for  sale,  admitted  by  the  answer ;  it  is 
further  ordered  that  the  record  and  proceed- 
ings be  remitted  to  the  Court  of  Chancery,  and 
that  the  respondent  be  allowed  to  amend  his 
bill,  by  striking  out  in  that  part  of  it  which 
sets  forth  the  contract  the  following  words  : 
"  with  the  interest  annually,  commencing  from 
that  date."  And  if  he  elects  so  to  do  within 
forty  days,  it  is  further  ordered  and  decreed 
that  the  agreement  for  the  sale  of  the  lot  of 
land  described  in  the  deed  set  forth  in  the  bill 
be  specifically  performed,  and  that  it  be  re- 
ferred to  a  master  to  ascertain  the  quantity  of 
land  and  the  amount  due,  and  upon  payment 
of  that  amount  with  interest,  thai  the  respond- 
ent deliver  the  aforesaid  deed  to  the  appellant; 
and  if  the  respondent  does  not  elect  so  to  do, 
661*]  that  then  the  bill  be  *dismissed  with 
costs,  and  without  prejudice.  And  it  is  fur- 
ther ordered  that  the  Chancellor  make  such  dis- 
position of  the  costs  of  all  or  any  of  the  pro- 
ceedings in  the  Court  of  Chancery  as  would 
have  been  made  if  the  amendment  had  been  in 
that  court. 

Reversing— 1  Paige,  209. 

Cited  in— 4  Paige,  596 ;  11  Paige,  408;  Hoffm.,  474: 
1  Sandf .  Ch.,  582 :  2  Sandf.  Ch.,  152 ;  36  N.  Y.,  330 ;  46 
N.  Y.,  226 :  2  Trans.  App.,  366 ;  34  Barb.,  190 ;  65 
Barb.,  516 ;  33  How.  Pr.,  368  ;  4  Abb.  N.  S.,  61 ;  3  Leg. 
Obs.,  313 :  3  Wood.  &  M.,  475  ;  Deady,  354  ;  5  Kan., 
366 ;  35  N.  J.  E.,  277 ;  69  111.,  225 ;  45  Am.  Dec..  260  (2 
Doug.,  344). 


PELL  ET  AL.,  Appellants, 

AND 

TREDWELL,  Respondent. 

Fraudulent  Conveyance — Creditor  who  then  had 
Sufficient  Security  and  Advised  Conveyance,  is 
Concluded. 

A  family  settlement,  i.  e,,  a  conveyance  by  a  pa- 
rent of  all  his  real  estate  to  a  daughter,  for  the  ben- 
efit of  herself  and  her  brothers  and  sisters,  made 
Imna  fide,  will  not  be  set  aside,  in  favor  of  a  creditor 
at  the  time  of  the  conveyance,  by  whose  advice  and 
procurement  the  settlement  was  made;  the  creditor 
having  at  the  time  ample  security  for  the  moneys 
due  to  him  by  mortgages  upon  specific  portions  of 
the  estate,  but  which,  after  a  lapse  of  ten  years, 
proved  insufficient  at  a  forced  sale  to  satisfy  his 
demands.  Nor  will  the  creditor  be  permitted  to 
raise  the  residuum  of  his  debts  by  sale  of  the  lands 
not  covered  by  his  mortgages. 
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Citations— 2  Vern.,  44 ;  1  Atk.,  15,  94 ;  2  Bro.  Ch.,. 
90;  12  Ves.,156;  3  Johns.  Ch..  369,  481,  500:  8  Cow., 
406 ;  5  Cow.,  72 ;  8  Wh .,  243 ;  13  Eliz.,  ch .  5 ;  1  Swanst.,. 
106;  12  Wh.,  213;  1  Johns.  Ch.,  354,  481. 

A  PPEAL  from  chancery.  Joshua  Pell,  Jr., 
11.  the  appellant,  a  man  of  fortune,  is  the 
maternal  uncle  of  Hannah  Tredwell,  the  re- 
spondent. From  1804,  when  he  became  a. 
widower,  without  children,  until  subsequent 
to  1812,  he  took  a  particular  interest  in  the 
welfare  of  the  family  of  his  brother-in-law, 
and  in  the  management  of  its  concerns.  In 
1806,  his  sister,  Mrs.  Tredwell,  to  whom  he 
was  greatly  attached,  died,  and  when  on  her 
death-bed  he  promised  her  to  be  a  father  to  her 
children,  of  whom  she  left  nine,  viz.:  three 
sons  and  six  daughters.  Tredwell,  his  broth- 
er in-law,  though  the  owner  of  a  considerable 
estate,  was  an  improvident  man,  and  frequent- 
ly in  want  of  money,  with  which  the  appellant 
from  time  to  time  supplied  him,  taking  mort- 
gages of  portions  of  his  estate  to  secure  the 
payment  of  the  moneys  advanced.  In  1807, 
he  took  one  mortgage  for  $1,400  ;  in  1811,  an- 
other for  $2,670  ;  and  May  27,  1812,  a  third 
for  $1,557.  The  premises  covered  by  the 
mortgages  were  three  distinct  pieces  of  land, 
detached  from  the  homestead  of  Tredwell, 
though  adjoining  the  same.  The  homestead 
consisted  of  a  farm  of  119  acres  of  land,  situ- 
ate within  23  miles  of  the  Citv  of  N.  Y.  June 
23, 1812,  Tredwell  executed  a  deed  to  his  daugh- 
ter Hannah,  *the  respondent  in  this  [*662 
case,  of  all  his  lands  in  Westchester,  convey- 
ing as  well  the  premises  covered  by  the  mort- 
gages as  the  homestead  ;  the  deed  giving  her 
one  ninth  as  her  own  absolutely,  and  eight 
ninths  in  trust  for  her  brothers  and  sisters,  the 
youngest  of  whom  was  then  about  6  years  of 
age.  This  deed  was  executed  by  the  advice  and 
with  the  approbation  of  the  appellant.  In  1819,. 
the  appellant  took  to  himself  a  wife ;  and  as 
the  respondent  states  in  her  bill,  his  affections- 
and  regards  were  withdrawn  from  the  family 
of  his  deceased  sister,  and  he  set  about  collect- 
ing the  money  due  on  his  mortgages.  In  1821, 
he  filed  a  bill  in  chancery  to  foreclose  the  mort- 
gages ;  having  previously,  in  1820,  commenced 
a  suit  at  law  for  the  recovery  of  the  moneys 
due  on  the  same,  and  of  a  small  demand  not 
secured  by  mortgage.  In  Jan.,  1822;  he  sold 
the  mortgaged  premises,  and  became  himself 
the  purchaser  for  $3,300.  The  respondent  and 
her  father  applied  for  a  resale,  and  the  appel- 
lant offered  to  add  to  the  sum  bid  $2,000,  sa 
as  to  make  the  proceeds  of  the  sale  amount  ta 
$5,300;  which  proposition  was  accepted.  The 
appellant  on  the  day  of  the  sale  of  the  mort- 
gaged premises,  delivered  an  execution  issued 
on  the  judgment  obtained  in  the  suit  at  law  to- 
the  sheriff  of  "Westchester,  directing  him  tc- 
levy  the  same  on  the  homestead  of  Tredwell ; 
the  amount  which  the  sheriff  was  required  to- 
make  was  the  whole  amount  of  the  judgment 
recovered.  The  respondent,  in  Apr.,  1822,  filed 
her  bill  in  chancery,  stating  the  above  circum- 
stances ;  alleging  that  the  deed  to  her  was  ex- 
ecuted by  the  advice  and  procurement  of  the 
appellant ;  and  that  she  had  expended  large 
sums  of  money  in  the  maintenance  and  educa- 
tion of  her  brothers  and  sisters,  and  in  the  sup- 
port of  the  family  of  her  father  ;  that  the  land 
mortgaged  to  the  appellant  at  the  date  of  the 
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mortgages,  and  long  after  the  execution  of  the 
same  were  ample  securities  for  the  moneys 
thereby  secured ;  that  the  appellant  had,  for 
the  sum  of  $500,  obtained  an  assignment  of  a 
judgment  against  her  father,  rendered  in  favor 
of  S.  Wiggins  and  H.  Booraem,  the  holders  of 
a  note  indorsed  by  her  father  for  the  accom- 
modation of  a  third  person,  for  the  sum  of 
$ 2,086.22— which  note  was  made  in  1815,  sub- 
sequent to  the  date  of  her  deed  ;  and  that  the 
<>($3*]  *appellant  pretended  that  the  convey- 
ance to  her  was  fraudulent,  and  threatened  to 
enforce  both  the  judgment  in  his  own  favor 
and  that  assigned  to  him;  wherefore  she  prayed 
that  the  appellant  might  be  decreed  to  reduce 
the  sum  directed  to  be  levied  on  his  execution 
to  the  amount  actually  due  him  ;  to  release  to 
her  the  homestead ;  and  to  be  enjoined  from 
selling  the  same  by  virtue  of  the  judgments 
holden  by  him. 

The  appellant,  in  his  answer,  denied  that  the 
deed  to  the  respondent  was  executed  by  his 
advice  or  procurement,  averring  that  he  had 
no  notice  of  it  until  long  after  its  execution  ; 
and  insisted  that  it  was  fraudulent  as  against 
him.  the  grantor  being  indebted  to  him  at  the 
time  of  its  execution  in  the  several  sums  speci- 
iied  in  the  mortgages,  and  also  in  the  further 
sums  for  which  he  had  subsequently  obtained 
a  judgment.  He,  however,  admitted  that  he  did 
not  know  that  any  debts  owing  by  the  grantor 
at  the  date  of  the  conveyance,  besides  those 
<lue  to  himself,  remained  unpaid.  Voluminous 
proofs  were  taken,  and  many  facts  were  shown 
not  deemed  necessary  here  to  be  stated  as  they 
are  adverted  to  in  the  opinions  delivered  in  the 
case.  On  the  filing  of  the  bill  an  injunction 
was  allowed  by  Chancellor  Kent.  The  cause 
was  brought  to  a  hearing  on  the  pleadings  and 
proofs  before  his  successor,  Chancellor  Sanf ord, 
who  dismissed  the  bill  without  costs,  and  sub- 
sequently granted  a  rehearing.  Before  any 
further  proceeding  was  had,  Chancellor  San- 
ford  resigned  and  was  succeeded  by  Chancellor 
Jones,  who,  having  been  counsel  previous  to 
his  promotion,  referred  the  case  to  the  judge 
of  the  second  circuit,  and  the  same  was  accord- 
ingly heard  on  bill,  answer  and  proofs,  by  the 
Hon.  James  Emott,  one  of  the  Circuit  Judges, 
sitting  for  the  Chancellor, who  decreed  the  deed 
to  the  respondent  to  be  a  good,  bona  fide,  and 
valid  conveyance,  so  far  as  regarded  the  home- 
stead ;  directed  the  appellant  to  release  and 
•quitclaim  all  right  to  the  same  by  virtue  of  the 
judgments  holden  by  him;  perpetually  enjoined 
him  and  all  persons  claiming  under  him  from 
proceeding  on  the  said  judgments  to  enforce 
the  collection  of  the  same  out  of  the  said  home- 
stead, and  ordered  him  to  pay  the  costs  of  the 
suit. 

664*J  *  Judge  Emott  delivered  the  follow- 
ing opinion: 

This  cause  has  been  sent  to  me  by  Chancellor 
Jones  under  the  statute,  in  consequence  of  his 
formerly  having  been  counsel  for  one  of  the 
parties;  and  after  affording  it  great  considera- 
tion, I  shall  proceed  to  give  my  views  of  the 
controversy.  From  some  intimations  which 
have  reached  me,  and  from  the  circumstances 
that  I  have  been  attended  by  the  junior  coun- 
sel, only,  I  am  led  to  the  conclusion  that  the 
cause,  whatever  may  be  the  decision  here,  is  to 
be  settled  elsewhere.  Were  I  differently  situ- 


ated,  such  a  determination  (in  the  case  of  a  re- 
hearing) by  the  parties  in  the  cause  would 
have  ended  all  discussion  as  well  as  investiga- 
tion as  being  futile,  if  not  mischievous.  It 
is  a  mere  experiment  without  a  legitimate  ob- 
ject; and  while  it  adds  to  the  expense  in  the 
cause,  is  a  waste  of  the  time  of  the  court.  If 
the  cause  is  to  be  taken  to  the  Court  of  Errors, 
it  could  go  as  well  on  the  present  decree  as  on 
any  other. 

The  object  of  the  bill  is  to  clear  a  farm  held 
by  the  complainant  under  a  conveyance  from 
her  father,  from  any  charge  under  judgments 
held  against  the  latter  by  the  defendant, which 
judgments  are  claimed  by  him  as  being  liens 
on  the  property.  An  execution  being  out  on 
one  of  the  judgments,  the  bill,  on  the  ground 
of  the  facts  and  circumstances  mentioned  in  it, 
prayed  for  an  injunction,  and  was  framed  with 
a  view  to  a  release  from  the  defendant,  The 
injunction  was  granted  on  the  bill,  but  was  dis- 
solved on  the  coming  in  of  the  answer.  The 
parties  proceeded  to  take  their  proofs,  and  on 
the  hearing  Chancellor  Sanford  dismissed  the 
the  bill  without  costs  on  either  side.  He,  how- 
ever, granted  a  rehearing.  It  is  this  rehearing 
which  is  now  before  me,  and  on  which  I  am  to 
decree.  There  is  no  report  of  the  case,  and  it 
is  understood  that  the  Chancellor  did  not  com- 
mit his  opinion  to  writing.  In  the  petition  for 
the  rehearing,  however,  it  is  stated  that  the  de- 
cree was  "founded  on  a  supposed  insufficiency 
of  the  evidence  to  prove  that  the  defendant  as- 
sented to  the  deed  to  the  complainant  men- 
tioned in  the  pleadings,"  whereas  it  was  insist- 
ed, and  a  course  of  reasoning  from  the  proofs 
in  the  cause  is  gone  into  to  show  *that  [*665 
the  deed  was  executed  with  the  assent  of 
the  defendant,  and  had,  in  truth,  been  pro- 
cured by  him.  As  the  Chancellor  has  concurred 
in  this  statement  by  granting  a  rehearing,  I 
feel  that  my  task,  though  of  great  labor  and 
difficulty,  is  of  less  importance  and  delicacy 
than  would  have  been  in  a  review  of  a  legal 
opinion  of  that  officer. 

The  bill  states  that  the  complainant  is  the 
daughter  of  John  and  Phebe  Tredwell,  the  lat- 
ter being  the  sister  of  the  defendant;  that  the 
defendant,  being  unmarried  for  a  long  time  dur- 
ing the  life  of  his  sister  and  after,  lived  in  the 
family  and  took  an  interest  in  its  affairs;  and 
that,  having  a  large  personal  estate  unemploy- 
ed, he  assisted  her  father  by  loans  at  different 
times,  taking  bonds  and  mortgages  on  such 
loans,  giving  him  and  the  family  to  understand, 
however,  that  he  did  not  mean  to  urge  for  pay- 
ment, but  that  the  children  should  have  the 
benefit  of  the  money.  The  mortgages  are  three 
in  number  and  placed  on  three  different  pieces 
of  land,  which  pieces  of  land  it  is  charged  are 
very  valuable,  and  at  the  times  of  the  execution 
of  the  mortgages  and  long  after, were  ample  se- 
curities for  the  debts. 

The  bill  further  states  that  the  defendant, 
after  taking  the  mortgages,  influenced  by  an 
anxious  regard  for  the  welfare  of  the  children 
of  his  sister,  apprehending  that  the  real  estate 
of  the  father  might  be  lost  to  them  unless  it 
was  taken  out  of  his  hands,  procured  him  to 
convey  to  the  plaintiff  for  herself  and  the  other 
children,  all  his  real  estate,  comprising  the 
three  mortgaged  tracts,  and  a  farm  of  about 
119  acres.  The  deed  is  dated  June  23,  1812,  was 
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acknowledged  on  the  same  day,  and  recorded  in 
the  proper  office  July  6,  thereafter  ;  and  it  is 
charged  that  the  defendant  knew  of,  assented 
to,  procured  and  urged  the  executing  of  the 
conveyance;  and  it  is  also  charged  that  the  de- 
fendant has  frequently  since  the  making  of  the 
veyance,  and  with  a  full  knowledge  of  all  the 
circumstances  attending  the  same,  recognized 
and  acknowledged  the  plaintiff  as  the  owner  of 
the  property.  It  is  further  alleged  that,  in  con- 
sequence of  the  conveyance,  the  plaintiff, with 
the  knowledge  and  assent,  and  by  the  advice 
6(56*]  of  the  defendant,  has  expended  *large 
sums  in  the  maintenance  and  education  of  her 
brothers  and  sisters,  and  in  the  support  of  the 
family. 

The  bill  further  states  that  the  defendant 
married  in  June,  1819;  and  that  since  the  mar- 
riage his  affection  and  regard  have  been  with- 
drawn from  his  sister's  family,  and  that  he  has 
set  himself  about  collecting  the  moneys  due  on 
the  mortgages,  and  another  small  demand  he 

fretends  to  have  against  Tredwell,  the  father. 
Q  the  spring  of  1820  the  defendant  commenced 
a  suit  in  the  Supreme  Court  on  the  bonds  and 
on  his  pretended  account;  and  in  the  spring  of 
1821  he  filed  his  bill  of  foreclosure  on  the  mort- 
gages; he  has  proceeded  to  sale  under  his  de- 
cree of  foreclosure,  and  to  judgment  and  exe- 
cution in  the  suit  at  law.  The  mortgaged  prop- 
erty was  purchased  in  by  the  defendant  much 
below  the  amount  of  the  debt;  and  he  is  now 
attempting  to  make  the  residue  out  of  the  farm 
conveyed  to  the  plaintiff,  by  a  sale  thereof  un- 
der his  execution.  He  is  doing  this  under 
pretense  that  the  conveyance  is  void,  on  ac- 
count of  the  indebtedness  of  Tredwell,  and  is, 
withal,  fraudulent.  The  bill  charges,  in  sub- 
stance, that  the  change  of  title  was  immedi- 
ately made  public  in  the  country  ;  and  from 
the  period  of  conveyance  to  the  present  time, 
the  farm  has  been  under  the  control  and  man- 
agement of  the  plaintiff,  she  being  at  the  ex- 
pense of  its  cultivation  and  improvement;  and 
that  she  has  always  always  acted  and  been  con- 
sidered and  reputed  in  the  neghborhood  as  the 
owner. 

The  bill  further  states,  that  long  after  the  deed 
to  the  plaintiff  had  become  public  and  notorious, 
and  about  Oct.  16,  in  the  year  1815,  Joseph 
Skinner,  Jr. ,  to  secure  a  debt  from  him,  gave 
a  note  to  one  Mason  Seely,  or  some  other  per 
son,  for  $1,800,  indorsed  by  Tredwell,  which 
note  afterwards  passed  to  Wiggins  and  Boor- 
aem,who  prosecuted  Tredwell  as  indorser,  and 
obtained  judgment  against  him  for  upwards  of 
$2,000,  Aug.  18,  1817.  An  execution  was  taken 
out  on  this  judgment,  and  the  farm  conveyed 
to  the  plaintiff  was  advertised  under  it;  an  in- 
junction bill  was  filed  by  the  plaintiff  to  stop 
such  sale,  which  was  answered  ;  and  the"  de- 
fendant, in  Dec.,  1820,  purchased  the  judg- 
667*]  ment  for  $500;  and  then,  without *the 
knowledge  or  assent  of  the  plaintiff,  procured 
her  bill  to  be  dismissed  ;  and  the  bill  insists 
that  such  purchase  was  contrary  to  law,  and 
void,  or  that  the  judgment  in  the  hands  of  the 
defendant  ought  not  to  be  valid  for  an  amount 
beyond  his  purchase.  The  bill  also  states  that 
nothing  now  remains  unpaid  of  the  debts  which 
Tredwell  owed  at  the  time  of  the  conveyance  but 
the  debts  claimed  by  the  defendant,  and  prays 
that  the  defendant  may  release  and  quitclaim 
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to  the  plaintiff  all  the  right  and  interest  which 
he  has  or  pretends  to  have  upon  the  farm,  and 
may  be  perpetually  enjoined  from  selling  the 
same  to  satisfy  his  judgments. 

The  answer  admits  that  the  defendant  took 
an  interest  in  the  welfare  of  the  children  of  his 
sister,  and  felt  a  sympathy  for  their  situation, 
as  they  were  nine  in  number,  and  all  minors 
except  the  plaintiff  ;  and  their  father,  being 
from  his  character  and  habits,  incompetent  and 
unfit  to  attend  to  their  management  and  edu- 
cation— and  that  he  occasionally  lived  in  the 
family  after  the  death  of  the  mother,  and  made 
loans  and  advances  to  the  father,  and  took 
mortgages  in  part  ;  but.  the  defendant  denies 
that  he  at  the  time  considered  the  property 
mortgaged  as  a  sufficient  security,  unless  it 
should  be  speedily  sold;  or,  that  he  gave  Tred- 
well to  understand  that  he  did  not  intend  to 
demand  repayment,  or  that  the  moneys  should 
be  for  the  benefit  of  the  children,  though  he 
might  have  used  expressions  of  kindness  to- 
wards them.  The  defendant  says  that  in  1812 
he  was  called  upon  to  pay  for  Tredwell  about 
$800,  to  compromise  a  suit  against  him  ;and  hear- 
ing that  another  suit  was  depending  against  him 
by  Mrs.  Brevoort,  and  he  and  the  plaintiff  not 
observing  the  advice  of  the  defendant  on  any 
important  occasion,  he  withdrew  himself  from 
the  family  about  six  weeks  before  the  date  of 
the  conveyance,  and  informed  them  that  he 
had  lost  all  friendship  for  and  confidence  in 
them,  and  never  since  has  been  at  their  resi- 
dence more  than  five  or  six  times,  and  then 
only  for  the  purpose  of  getting  payment,  or 
further  security  for  his  debts.  The  defendant 
admits  that  it  may  be  true  that  the  conveyance 
was  made  June  12,  1812,  but  says  that  never 
having  seen  the  deed,  and  having  no  knowl- 
edge thereof  except  from  hearsay,  and  the 
declarations  *of  the  parties,  and  from  [*668 
having  in  1820  procured  a  copy  from  the  clerk's 
office,  he  can  neither  admit  nor  deny  the  execu- 
tion of  the  conveyance.  The  defendant  also 
says  that  he  has  no  recollection  or  belief  that 
he  ever  heard  of  the  execution  of  the  deed,  or 
of  the  intention  of  the  parties  to  execute  the 
same  until  some  time  after  the  date  of  the  deed. 
He  has  no  recollection  "that  he  did  at  any  time 
approve  of  the  deed  ;  "  and  he  denies  "  that  to 
his  knowledge,  recollection  or  belief,  he  ever 
did  express  any  approbation  thereof."  He  avers 
that  he  verily  believes  "the  only  motive  to  the 
making  of  the  deed  on  the  part  of  Tredwell 
was  to  put  his  estate  out  of  the  reach  and  con- 
trol of  Mrs.  Brevoort,  in  case  she  should  re- 
cover judgment  against  him  ;  "  and  he  denies 
"that  he  hath  frequently  or  ever  since  the  exe- 
cution of  the  deed,  and  with  a  full  knowledge 
of  all  the  circumstances  attending  the  same, 
recognized  and  acknowledged  the  complain- 
ant as  the  bona  fide  proprietor  of  the  said  es- 
tate " 

As  to  the  demand  of  Wiggins  and  Booraem, 
the  defendant  says  he  believes  it  was  contracted 
upon  the  credit  given  to  Tredwell  on  account 
of  his  apparent  wealth  and  large  and  valuable 
possessions;  and  in  his  answer  to  the  amended 
bill,  the  defendant  says,  that  according  to  his 
recollection  and  belief,  he  did  not  hear  the  con- 
veyance "openly  and  publicly  spoken  of  until 
after  the  entry  of  the  judgment  in  favor  of 
Wiggins  and  Booraem  ; "  and  that  he  does  not 
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believe  that,  prior  to  such  time,  it  was  "  gen- 
erally known  in  the  neighborhood  or  publicly 
and  openly  spoken  of  ;"  and  he  believes  "that 
the  credit  of  Tredwell  was  in  no  degree  im- 
paired by  the  conveyance,  until  after  the  entry 
of  such  judgment ;  "  and  that  until  such  time, 
Tredwell  was  deemed  and  reputed  to  be  the 
owner  and  proprietor  of  the  lands. 

There  is  much  additional  matter  to  be  found 
in  the  answer  ;  but  I  am  willing  to  pass  it  over 
as  not  being  very  material  to  the  cause,  and  as 
it  might  lead  to  a  course  of  observation  and 
reflection  aside  from  the  merits  of  the  contro- 
versy, and  wounding  to  the  parties.  The  anal- 
ysis I  have  made  shows  sufficiently  on  what 
points  the  controversy  depends,  and  fully  jus- 
tifies the  Chancellor  in  the  conclusion  he  came 
to,  that  the  controversy  was  one  of  fact.  As 
669*]  for  instance  ;  *if  the  defendant  was 
amply  secured,  or  secured  to  his  own  satisfac- 
tion at  the  time  the  deed  was  given,  and  he  ad- 
vised and  assented  to  the  deed,  there  could  be 
no  fraud  in  fact  or  in  law  as  to  him;  and  if  he 
is  a  loser  by  the  deed,  it  is  by  his  own  act;  and 
if  he  chooses  to  have  it  so  considered,  by  his 
own  folly. 

To  proceed  then  to  the  inquiry  of  the  fact  : 
the  first  thing  to  be  ascertained  is,  what  was 
due  to  the  defendant  June  23,  1812,  when  the 
deed  was  given  ;  or,  that  the  cause  may  not  ap- 
pear to  be  embarrassed  by  too  strict  an  adher- 
ence to  days,  what  was  due  to  him  at  the  date 
of  the  deed,  or  at  any  time  after,  during  the 
year  1812,  giving  time  for  the  deed  to  have 
currency,  and  for  the  defendant  to  reflect  and, 
if  necessary,  to  act. 

The  defendant  has  shown  an  account  which 
he  made  up  with  professional  aid,  and  served 
on  Tredwell;  and  on  it  I  shall  base  my  obser- 
vations ;  remarking  by  the  way,  that  if  there 
could  be  an  accounting  in  this  cause,  I  should 
order  the  books  of  the  defendant  to  be  pro- 
duced, as  well  as  the  securities  with  their  mem- 
orandums and  indorsements,  in  order  to  test 
the  account,  inasmuch  as  he  was  dealing  with 
an  inexperienced  female  relative,  just  out  of 
her  minority , and  a  man  who  he  says  was  not  fit- 
ted by  his  character  or  habits  to  attend  to  busi- 
ness. This  account  charges  the  three  mortgages, 
one  of  Aug.  10,  1807,  for  $1,400;  one  of  May  8, 
1811,  for  $2,670;  and  one  of  May  27,  1812,  for 
$1,557  ;  in  all,  for  principal,  $5,627.67.  The 
account  gives  credit  May  10,  1811,  for  $367.50 
interest  on  the  first  bond,  and  which,  if  it  does 
not  quite  amount  to  the  sum  then  due,  was  most 
probably  intended  to  settle  the  interest  to  the 
time  of  the  second  bond.  Whether  this  inter- 
est was  discharged  by  an  actual  payment  at 
the  time,  or  was  included  in  the  second  bond, 
does  not  appear  ;  though  I  think  the  latter  is 
fairly  to  be  presumed,  as  it  would  be  strange 
that  Tredwell  should  pay  the  defendant  nearly 
$400,  while  he  was  making  a  loan  to  him  of 
nearly  $2,600.  I  know  the  bond  is  dated  the 
8th  and  the  credit  May  10,  but  this  is  one  rea- 
son why  I  should  like  to  see  the  original  en- 
tries. If  interest  is  then  to  be  calculated  on  the 
67O*]  first  two  *bonds,  it  would  be  but  for 
about  a  year,  say  $280,  which,  added  to  the 
principal  of  all  the  mortgages,  would  make  less 
than  $6.000,  to  the  greatest  extent,  as  the  in- 
debtedness of  Tredwell  to  the  defendant  on  the 
mortgages  at  the  time  of  the  deed.  It  would 
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also,  if  material,  be  worthy  of  inquiry, whether 
the  interest  for  the  year  on  the  two  first  mort- 
gages was  not  included  in  the  last  mortgage  ; 
and  this  is  another  reason  why  it  would  be 
necessary  to  see  the  original  entries  and  the  se- 
curities. The  defendant  professes  to  have  been 
anxious  at  all  times  to  have  his  interest  ;  and 
if  he  was  so,  he  would  be  apt,  when  he  took 
the  last  security,  to  take  care  if  his  interest 
was  not  paid,  to  turn  it  into  principal. 

The  defendant  by  his  answer  appears  anx- 
ious, in  order  to  fortify  his  case,  to  make  out, 
that  besides  the  mortgage  debts,  he  had  at  the 
time  of  the  deed  a  demand  against  Tredwell 
for  money  advanced  for  him  to  an  amount  ris- 
ing of  $500.  The  first  item  in  this  demand  is 
for  $215.37£,  paid  to  Bishop  Underbill  May  15, 
1812;  and  another  charge  is  for  $306.37^,  paid 
to  John  Towt,  for  Briggs,  June  2,  in  the  same 
year.  The  other  items  are  in  themselves  tri- 
fling, not  exceeding  in  all  $30.  Now,  the  first 
thing  that  appears  strange  in  this  statement  is, 
that  the  advance  to  Underbill  May  15,  should 
not  have  been  included  in  the  mortgage  of  May 
27,  made  avowedly  to  cover  and  secure  ad- 
vances. The  account,  if  true,  however,  may 
explain  this,  and  to  my  mind,  puts  these  claims 
at  rest  forever.  A  credit  is  given  May  30,  1812, 
for  $500.  paid  by  the  plaintiff;  and  as  it  is  not 
put  down  as  interest,  and  was  so  soon  after  the 
last  mortgage,  there  can  be  no  reasonable  doubt 
that  this  sum  was  intended  and  received  to  en- 
able the  defendant  to  pay  all  the  Underbill  and 
Briggs  demands.  I  am,  therefore,  satisfied 
that  at  the  date  of  the  deed  the  defendant 
had  no  demand,  or  at  least  one  of  very  trifling 
amount  against  Tredwell,  except  the  mortgage 
debts. 

The  next  inqury  is,  whether  the  defendant 
at  the  date  of  the  deed  was  amply  secured,  or 
secured  to  his  satisfaction.  We  have  but  five 
witnesses,  who,  according  to  my  recollection, 
speak  as  to  the  value  of  the  mortgaged  lands 
in  1812;  but  they  are  all  persons  who  lived  near 
and  knew  them  well  *and  their  value,  [*67  I 
as  lands  were  then  selling.  Bishop  Underbill, 
who  has  lived  within  less  than  a  quarter  of  a 
mile  of  the  property  for  25  years,  values  the 
three  lots  at  $9,450."  John  Bennett,  who  lives 
about  a  half  a  mile  from  the  place, values  them 
at  $9,630.  Gilbert  Underhill.who  has  resided 
within  a  mile  and  a  half  from  the  property  about 
16years,valiies  them  at  $11,250.  Daniel  Burpo, 
who  for  his  whole  life  has  lived  within  a  mile 
and  a  half  of  the  lots,  values  them  at  $9,700. 
If  these  witnesses  are  to  be  believed,  and  they 
stand  very  much  uncontradicted,  and  with  the 
exception  of  Tredwell,  unconnected  with  the 
parties,  then  we  have  a  property  which  may  be 
fairly  put  down  as  worth  $9,500  in  the  year 
1812,  as  security  for  a  debt  of  less  than  $6,000. 
I  hold  this  an  ample  security,  and  so  did  the 
defendant  at  the  time,  as  he  by  his  answer  ad- 
mits the  security  was  sufficient,  if  the  lands 
had  been  speedily  sold  ;  or,  to  use  his  own 
words:  "He  denies  that  he  at  the  time  con- 
sidered the  property  mortgaged  a  sufficient 
security,  unless  it  should  be  speedily  sold." 
That  he  was  satisfied  with  his  securities  at  the 
time  is  quite  apparent  from  the  answer,  in 
which  he  says,  "that  the  three  parcels  of  land 
mortgaged  were,  in  his  opinion,  and  in  which 
opinion  Tredwell  professed  to  concur,  those 
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pieces  which  could  be  most  conveniently  spared 
or  severed  from  the  farm,  leaving  to  Tredwell 
an  ample  sufficiency  for  the  respectable  support 
and  maintenance  of  himself  and  his  family." 
It  is  quite  evident,  from  this  declaration,  as 
well  as  from  the  acknowledged  control  he  at 
one  time  had  over  Tredwell,  and  his  means  of 
coercion,  that  the  selection  of  the  lots  and  secu- 
rity were  made  by  the  defendant  himself.  If, 
by  the  depreciation  of  property  and  the  accu- 
mulation of  interest,  the  security  has  finally 
proved  inadequate,  the  defendant  has  himself 
to  blaine,  as  he  might  have  realized  his  de- 
mands by  an  early  foreclosure  and  sale.  It  would 
be  dealing  equity  rather  harshly  to  permit  the 
defendant,  at  this  late  period,  on  the  footing 
of  his  mortgage  debts  only, to  overturn  a  family 
settlement  made  in  1812,  which  could  then  have 
had  no  view  to  him,and  particularly  if  it  should 
appear  that  this  settlement  was  made  from  fair 
motives,  and  to  answer  desirable  ends.  If  there 
was  nothing  in  the  case,  therefore,  but  the  mort- 
672*]  gage  *debts,  secured  as  they  were  at  the 
time,  and  the  settlement  made  without  actual 
fraud,  the  plaintiff  would  seem  to  have  estab- 
lished her  right  to  the  interference  of  this  court 
to  dispel  this  cloud  on  her  title.  But  we  will 
proceed  to  the  examination  of  the  next  point 
in  the  cause,  whether  the  deed  to  the  plaintiff 
was  given  with  the  knowledge  and  advice  or  as- 
sent of  the  defendant. 

This  appeared  to  the  Chancellor  to  be  the 
turning  point  in  the  cause;  and  according  to 
the  petition  for  the  rehearing,  he  dismissed  the 
bill,  because  he  thought  the  testimony  in  the 
cause  did  not  make  out  the  fact.  It  becomes 
me,  therefore,  to  approach  this  part  of  the  case 
with  great  caution;  and,  bound  as  I  am  to  pur- 
sue the  investigation,  I  do  it  with  much  dis- 
trust of  myself,  and  with  the  utmost  respect  to 
.the  opinion  of  the  late  Chancellor. 

Before  I  enter  into  the  examination  of  the 
testimony  which  it  is  said  establishes  the  priv- 
ity and  assent  of  the  defendant  to  the  convey- 
ance, there  is  one  circumstance  which  appears 
to  me  so  important  in  forming  a  conclusion  one 
way  or  the  other,  that  I  think  it  worthy  of  a 
sep'arate  consideration;  and  that  is, whether  the 
intimacy  of  the  defendant  with  Tredwell  and 
his  family  continued  up  to  the  period  of  the 
deed.  The  nature  of  this  intimacy  will  be 
noticed  hereafter.  The  bill  not  only  strongly 
implies  this,  but  charges  that  the  defendant  did 
notf  withdraw  his  affection  and  regard  from  the 
family  until  after  his  marriage  with  his  pres- 
ent wife,  in  the  year  1819.  The  defendant,  it 
will  be  recollected, say s  that  he  quit  this  family 
some  weeks  before  the  conveyance,  having  in- 
formed Tredwell  and  the  plaintiff  that  he  had 
lost  all  confidence  in  them;  and  from  that  time 
the  defendant  alleges  all  intimate  and  friendly 
intercourse  between  him  and  the  family  ceased. 
The  fact  of  his  withdrawing  from  the  family 
may  be  true;  but  it  is  hoped,  for  the  sake  of  the 
defendant  himself,  that  he  has  forgotten  the 
grounds  of  the  separation.  He  appears  nat- 
urally kind-hearted,  though  somewhat  spoiled 
by  the  attention  of  his  relatives  in  consequence 
of  his  reputation  for  large  property  while  he 
had  no  child  to  inherit  iC  The  mother  of  this 
family  had  been  his  favorite  sister,  and  it  was 
with  her  and  under  her  roof  that  he  resided 
673*]  when  she  *suddenlyand  unexpectedly 
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expired,  a  few  weeks  after  giving  birth  to  a 
child.  At  the  very  moment  of  her  dissolution, 
she  placed  her  children,  young  and  helpless  as 
they  were,  under  his  charge,  to  watch  over  and 
protect  them  with  a  parent's  care.  The  defend- 
ant took  upon  himself  the  solemn  and  responsi- 
ble duty,  and  closed  his  sister's  eyes  in  peace 
and  thankfulness.  It  was  over  her  lifeless  body 
he  poured  out  his  soul  to  his  Maker,  begging 
that  he  might  have  the  disposition,  as  he  had 
the  power,  to  cherish  and  direct  the  orphans  so 
committed  to  him.  The  defendant  knew  the 
character  of  the  father,  and  that  it  was  owing 
to  his  conduct  that  the  mother  was  desirous  of 
leaving  to  him  the  bringing  up  of  her  offspring; 
and  yet,  in  six  years  after  her  death,  the  de- 
fendant is  willing  to  represent  himself  as  hav- 
ing deserted  this  helpless  family,  because  the 
father  was  living  in  a  course'of  profligacy, 
which  was  bringing  ruin  on  himself  and  dis- 
grace on  his  connections — the  reason,  among 
all  others, which  ought  to  have  pointed  to  a  dif- 
ferent course.  How  much  better  will  the  de- 
fendant appear,  if,  after  several  years  of  es- 
trangement from,  and  severe  litigation  with 
this  family,  it  shall  prove  that  he  has  forgotten 
the  exact  time  of  the  separation,  as  well  as  the 
very  cause,  and  that  in  truth  he  did  not  leave 
the  children  until  the  debts  of  the  father  were 
liquidated,  and  what  remained  of  his  property 
was  secured  to  them  ?  Then,  indeed,  it  would 
appear  that  he  had  been  mindful  of  his  prom- 
ise to  his  sister,  and  his  vow  to  his  God. 

As  the  intimacy  did  once  exist,  and  accord- 
ing to  the  admission  of  the  defendant  himself, 
continued  until  within  a  few  weeks  before  the 
deed,  the  fair  presumption  probably  is,  that  it 
did  not  end  until  after  the  giving  of  the  deed; 
at  all  events,  it  was  a  fair  subject  for  proof, 
and  we  have  proof  from  both  parties.  To  begin 
then  with  that  on  the  part  of  the  defendant  : 
his  first  witness  is  Henrietta  Hoffman,  a  grand- 
daughter of  Tredwell, who  has  lived  with,  and 
been  brought  up  in  the  family  from  her  fifth 
year,  and  who,  when  examined  in  1823,  was  13 
years  old.  This  girl,  in  fairness  to  herself ,  con- 
sidering her  age,  and  the  situation  in  which  she 
was  placed  in  the  family,  was  rather  unneces- 
sarily introduced  *in  the  cause.  At  the  [*674 
period  of  the  deed  she  was  not  in  the  family, 
and  was,  withal,  a  mere  infant  of  a  little  more 
than  a  year  old.  It  is  doubtful,  too,  whether 
she  has  been  treated  exactly  as  she  ought  to 
have  been  to  give  weight  to  her  testimony.  Ac- 
cording to  her  statement,  when  she  came  to  N. 
Y.  she  used  to  tell  the  defendant  and  his  wife 
what  she  had  heard  her  grandfather  and  the 
complainant  and  the  family  say,  respecting  the 
matter  between  them.  But  as  to  this  point,  her 
testimony.if  it  has  any  bearing, is  rather  against 
the  defendant.  She  says  "  she  does  not  recol- 
lect of  any  intimacy,  but  she  has  understood, 
and  believes,  that  the  intimacy  was  broken  off 
six  or  seven  years  ago;"  and  this  fixes  it  in  1816, 
some  years  after  the  deed.  The  mother  of  this 
girl,  Abigail  Hoffman,  a  daughter  of  Tredwell, 
says,  that  about  16  or  18  years  ago,  and  which, 
we  may  observe,  was  before  her  mother's  death, 
a  friendly  intimacy  existed  between  the  de- 
fendant and  the  family,  when  he  was  in  the 
habit  of  making  half  a  dozen  visits  a  year.some- 
times  staying  some  weeks.  About  11  or  12 
years  ago  (in  1811  or  1812,  calculating  from  the 
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time  of  the  examination)  the  defendant  began 
to  disapprove  of  the  conduct  of  the  family;  and 
to  the  best  of  her  recollection,  as  to  the  time 
the  friendly  intercourse  began  to  be  broken  off, 
it  was  in  1809  or  1810.  This  witness  does  not 
say  when  the  intimacy  altogether  ceased,  and 
it  is  quite  certain  that  it  was  not  as  early  as 
1810,  as  the  defendant  himself  admits  it  to 
have  continued  until  the  spring  of  1812,  and 
within  a  few  weeks  of  the  deed.  She,  however, 
explains  in  what  the  intimacy  consisted,  and  so 
far  her  testimony  is  material  as  going  to  ex- 
plain the  testimony  of  some  of  the  other  wit- 
nesses. She  says,  "  that  about  17  or  18  years 
ago,  a  friendly  intercourse  existed  between  the 
defendant  and  her  father  and  family  ;  that  at 
such  period  of  time  the  defendant  was  in  the 
habit  of  visiting  as  aforesaid,  as  much  as  half 
a  dozen  times  a  year,  and  he  used,  on  such  oc- 
casions, to  stay  as  much  as  three  or  four  weeks 
at  a  time;  the  distance  between  the  residence  of 
the  defendant  and  of  her  father,  was  about  22 
miles."  It  appears  from  this,  as  well  as  other 
testimony  in  the  cause,  that  the  intimacy  con- 
675*]  sisted  in  *occasional  visits  to,  and  not 
in  a  continued  residence  in  the  family.  The 
defendant  had  his  place  of  abode  distinct  and 
at  a  distance  from  that  of  the  Tredwells. 

Catharine  Hammel,  who  resided  in  N.  Y., 
testified  that  the  defendant  came  to  board  with 
her  in  1811,  and  continued  with  her  upwards 
of  a  year.  She  had  no  recollection  of  his  vis- 
iting Tredwell  more  than  once,  which  was  in 
the  season  of  fruit.  John  Tredwell  occasion- 
ally called  upon  him,  and  they  appeared  to  be 
on  friendly  terms.  William  Hammel,  the  son, 
testified  that  the  defendant  commenced  board- 
ing with  the  mother  in  the  spring  of  1811,  and 
continued  with  her  for  about  a  year  and  a  half. 
He  recollects  that  the  defendant  went  two  or 
three  times  to  visit  Tredwell,  and  once,  as  he 
thinks,  in  the  spring  of  1812,  for  the  purpose 
of  trimming  trees.  Tredwell  called  upon  the 
defendant  several  times,  and  they  appeared  on 
intimate  terms.  This  testimony,  after  the  ad- 
mission by  the  defendant  that  his  friendly  con- 
nection with  the  family  did  not  cease  until  late 
in  the  spring  of  1812,  and  after  the  testimony 
of  Mrs.  Hoffman,  that  the  intimacy  was  shown 
by  visits  and  not  residence,  can  avail  nothing. 
If  it  proves  anything,  it  goes  to  show  that  the 
intimacy  with  the  family  continued  during  the 
residence  of  the  defendant  with  Mrs.  Hammel. 
The  defendant  received  Tredwell  as  a  friend, 
and  he  went  to  the  farm,  not  for  hostile  pur- 
poses, but  to  aid  the  family.  The  number  of 
visits  which  the  defendant  made  is  not  very 
material,  and  if  it  was,  it  could  hardly  be  es- 
tablished by  the  vague  recollection  of  these 
witnesses,  after  a  lapse  of  more  than  12  years, 
when  they  had  neither  cause  or  object  to  mark 
or  bear  in  mind  the  fact. 

After  all,  if  the  fact  "that  the  defendant, 
about  six  weeks  before  the  date  of  the  deed, 
withdrew  himself  from  the  family,  informing 
them  that  he  had  lost  all  friendship  for,  ana 
confidence  in  them"  (and  this  is  his  allegation), 
it  must  be  made  out  by  the  testimony  of  Mary 
M'Clelan,  in  whose  family  he  lived,  from  1812, 
and  whose  daughter  he  married  in  1819,  and  of 
William  M'Clelan,  the  brother-in-law  and  so- 
licitor of  the  defendant.  The  testimony  of  both 
these  witnesses  is  swelled  beyond  all  proper- 
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tion;  much  is  put  down  *  which  cannot  [*676 
be  received  in  the^cause — as  the  declarations  of 
the  defendant  in  the  absence  of  the  plaintiff, 
and  the  declarations  of  third  persons — and 
much  appears  which  can  have  no  weight  in 
this  cause,  as  the  opinions  of  Mrs.  M'Clelan, 
residing  in  N.  Y. ,  and  never  having  seen  the 
property  but  once,  on  a  ride  past  it,  as  to  the 
reputation  of  the  country  respecting  the  own- 
ership. 

In  truth,  the  testimony  of  Mrs.  M'Clelan, 
when  sifted  down,  amounts  to  but  little.  She 
says  that  she  has  been  acquainted  with  the  de- 
fendant since  1812,  having  since  lived  in  the 
same  house  with  him.  The  first  time  she  rec- 
ollects his  going  to  Tredwell's  was  with  his 
nephew  in  1812;  the  next  time  he  went  was 
with  a  Mr.  Ludlow,  about  some  merino  sheep ; 
and  1816  or  1817  he  again  went,  as  he  said,  to 
demand  interest.  She  declares,  that  from  1812 
to  1819,  she  was  in  the  habit  of  seeing  the  de- 
fendant every  day,  except  when  he  went  to 
Long  Island  and  N.  J.,  and  she  has  no  reason 
to  believe  that  the  defendant  went  to  Tred- 
well's  other  than  the  times  she  mentioned.  That 
Mrs.  M'Clelan  is  mistaken  about  the  number 
of  times  the  defendant  visited  the  Tredwells, 
be  the  cause  of  the  visits  what  it  may,  ap- 
pears from  the  answer  in  which  a  greater 
number  is  mentioned,  and  the  testimony  of  the 
son  who  speaks  of  six  visits.  But  as  the  wit- 
ness had  no  inducement,  in  the  early  part  of 
her  acquaintance  with  the  defendant,  to  watch 
over  him  and  to  note  the  times  and  the  occa- 
sions of  his  visits  to  this  once  favorite,  and  un- 
til his  marriage,  expectant  family,  much  reli- 
ance cannot  be  placed  on  what  she  says  or 
means  to  say,  about  the  intimacy  of  the  parties 
in  the  spring  and  summer  of  1812.  After  the 
defendant  had  commenced  sleeping  in  the  same 
bed  with  the  son,  which  Mrs.  M'Clelan  says  was 
in  the  fall  of  1812,  it  is  certain  that  his  friend- 
ship for  the  family  began  to  cool,  and  it  is 
equally  certain  that  in  a  few  years  afterwards 
he  became  hostile  to  the  Tredwells;  but  all  this 
does  not  prove  that  the  intimacy  had  ceased 
before  the  period  of  the  deed.  The  witness, 
however,  relates  a  circumstance  which  seems 
at  variance  with  the  declaration  of  the  defend- 
ant, that  he,  before  the  giving  of  the  deed, had 
quit  the  family,  declaring  to  them  that  his 
friendship  and  confidence  were  *gone.  [*677 
In  1813  or  1814,  the  witness  says  one  of  the 
daughters  was  married  at  the  farm,  and  the  de- 
fendant told  her  he  had  not  been  invited  to  the 
wedding;  he  appeared  offended  and  hurt,  and 
declared  that  he  had  not  expected  to  have  been 
so  treated.  Now,  if,  in  truth,  the  defendant 
had.  in  Apr.  1812,  separated  himself  from  the 
family  in  the  manner  he  has  described,  he 
would  have  had  no  cause  to  be  either  offended 
or  hurt,  because  he  was  not  asked  as  guest. 

With  respect  to  the  testimony  of  William 
M'Clelan,  I  would  willingly  pass  it  over  in  si- 
lence, if  it  had  not  been  pressed  upon  me  by 
the  witness  himself,  who  has  acted  in  all  ca- 
pacities in  this  unfortunate  controversy.  There 
are  occasions  when  gentlemen  of  the  profes- 
sion must  testify  for  their  clients;  but  they  al- 
ways do  it  at  the  hazard  of  being  discredited. 
The  necessity  should  be  urgent  and  apparent. 
If  full  weight  is  claimed  for  the  testimony,  it 
must  not  appear  that  the  witnesshad  been  nur- 
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turing  the  controversy,  and  getting  from  time 
to  time  admissions  to  answer  particular  pur- 
poses. A  plain  man  in  the  country  would  be 
in  continual  danger  from  an  attorney.who  was 
thus  watching  over  him  to  testify.  And  it  is 
the  bounden  duty  of  a  court,  whenever  the 
case  occurs,  to  mark  the  attempt  with  its  dis- 
approbation. 

The  witness  gives  us  to  understand,  that  in 
1816,  1817  and  1818,  he  was  a  master  of  this 
court,  and  that  he  was  solicited  by  the  defend- 
ant to  give  up  his  commission,  to  do  his  busi- 
ness in  chancery,  which  he  declined  until  he 
was  appointed  commissioner  under  the  Act  of- 
1818.  And  this  he  says  is  the  reason  why  the 
defendant  delayed  proceeding  on  his  mortgage. 
If  such  was  the  reason  for  the  delay.it  was  one 
of  no  great  force,  and  one  which  will  certainly 
not  excuse  laches  on  his  part;  but  it  does  seem 
strange,  that  in  such  a  place  as  the  City  of  N. 
Y.,  where  the  defendant  might  have  found 
relatives  in  the  profession,  who  were  capable 
of  conducting  a  mortgage  to  a  foreclosure;  and 
where  resided  professional  men  of  high  stand- 
ing and  fair  fame,  he  should  pin  himself  so 
absolutely  to  the  witness,  then  a  young  man, 
whose  professional  merits  had  not  created  for 
him  a  standing  at  the  bar,  and  who  had  been 
known  to  the  defendant  but  for  a  few  years.  I 
will  not  attempt  to  draw  any  inferences  from 
6 7 8*]  *this  strange  statement;  but  I  cannot 
forget  that  it  has  been  made  the  foundation  for 
insinuations  unfavorable  to  both  party  and  wit- 
ness. From  the  time  the  defendant  went  to 
board  with  Mrs.  M'Clelan,  and  began  to  sleep 
with  her  son,  he  seems  to  have  acted  solely  as 
directed  by  the  latter.  When  the  defendant 
went  to  Tredwell,  it  was  in  company  with  the 
witness — so  says  the  latter  in  his  answer  to  the 
sixth  direct  interrogatory,  drawn  by  himself 
for  himself.  "  And  the  deponent  further  saith, 
that  whenever  the  defendant  went  to  see  Tred- 
well, at  his  residence,  to  the  knowledge  of 
the  deponent,  he,  the  deponent,  accompanied 
him."  When  the  account  was  to  be  made  out, 
it  was  done  by  the  witness,  and  presented  to 
him,  and  the  conversation  carried  on  by  him, 
although  the  defendant  was  present.  So  says 
the  witness  in  his  answer  to  the  seventh  inter- 
rogatory. "And  the  deponent  further  saith, 
that  in  the  year  1820  he  made  an  account  cur- 
rent, and  by  the  direction  of  the  defendant, 
presented  the  same  to  Tredwell,  in  the  defend- 
ant's presence,  and  asked  him  whether  it  was 
right."  He  thinks,  too,  he  was  provided  with 
a  warrant  to  confess  judgment,  which  he  left 
with  Tredwell.  When  the  sheriff's  sale  was  to 
take  place,  the  witness  again  attended,  taking 
with  him  Daniel  Townsend,  who  has  been 
made  a  witness  in  the  cause,  testifying  againgt 
all  belief,  to  an  hour's  conversation  with  the 
plaintiff,  a  female,  and  a  stranger  to  him,  held 
at  the  bar-room  fire,  in  which  she  is  made  to 
say,  without  any  question  by  the  witness  lead- 
ing to  the  declaration,  "  that  she  had  a  deed  of 
the  farm  made  to  her  by  her  father,  but  not 
legally."  There  are  other  circumstances  in  the 
cause,  going  to  show  that  the  witness  has  been 
most  actively  engaged  from  the  commencement 
of  this  sore  dispute, in  preparing  it  for  a  contest 
at  law,  and  he*  must,  therefore,  expect  when 
he  testifies  to  facts  or  admissions  which  are  not 
in  some  degree  at  least  supported  by  other  wit- 
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nesses,  that  his  testimony  will  be  received  with 
great  caution,  and  some  hesitation. 

As  to  the  intimacy,  the  witness  says,  that 
since  his  acquaintance  with  the  defendant, 
there  has  been  very  little  friendly  intercourse 
between  the  defendant  and  the  Tredwells;  and 
that  since  the  year  1812,  he  does  not  believe 
that  the  defendant  *has  been  at  the  [*679 
residence  of  the  family  more  than  six  times  in 
all.  He  also  says,  that  he  has  understood  from 
the  defendant  and  others,  that  previous  to  the 
year  1812,  the  defendant  had  been  intimate  in 
the  family,  spending  part  of  the  summer  in  it; 
but  that,  in  consequence  of  the  improper  con- 
duct of  Tredwell  with  two  females,  the  last  in- 
stance occuring  in  May,  1812,  the  defendant 
"broke  off  his  usual  familiar  intercourse  with 
the  family."  This  is  certainly  faint  language, 
if  the  witness  meant  to  testify  to  the  kind  of 
separation  set  up  by  the  defendant.  The  wit- 
ness, from  his  daily  intercourse  with  the  defend- 
ant, must  at  the  time  have  known  the  fact,  if  fact 
it  was,  that  the  latter  had  quit  the  family  hav- 
ing lost  all  confidence  in  and  friendship  for  it. 
There  are  one  or  two  circumstances  related  by 
the  witness,  which  go  to  show  that  the  defend- 
ant had  forgot  the  period  of  his  final  breach 
with  the  Tredwells,  and  they  will  explain  why 
the  witness  has  spoken  so  cautiously.  May  27, 
less  than  four  weeks  before  the  date  of  the  deed, 
the  witness  says  that  the  defendant  made  a 
loan  to  Tredwell  of  rising  of  $1,500,  taking  a 
bond  and  mortgage  drawn  by  witness.  June 
2,  the  witness  saw  the  defendant  pay  for  Tred- 
well rising  of  $400,  to  satisfy  a  debt  held  by 
one  Briggs,  for  which  the  witness  says  no  se- 
curity was  taken.  About  the  same  time,  ac- 
cording to  the  account  and  the  testimony  of 
of  this  witness,  Tredwell  gave  to  the  defendant 
a  general  power  of  attorney  to  act  for  him.  All 
these  acts  are  utterly  at  variance  with  the  al- 
legation that  the  intimacy  and  friendship  be- 
tween the  Tredwells  and  the  defendant  had 
ceased  six  weeks  before  the  deed.  On  the  con- 
trary, they  go  strongly  to  prove  that  whatever 
might  have  been  his  feelings  for  the  father,  the 
defendant  continued  his  protecting  care  over 
the  children  until  a  period  nearly  approaching 
the  date  of  the  deed.  Upon  the  whole,  if  I 
find  nothing  in  the  testimony  produced  by  the 
defendant,  absolutely  to  contradict  his  allega- 
tion relative  to  his  casting  off  this  family  as  to 
time,  yet  I  find  little  in  it  which  goes  to  fortify 
his  statement.  But  still  it  must  stand,  unless 
it  is  fairly  met,  and  contradicted  by  the  testi- 
mony for  the  plaintiff.  And  to  this  I  shall  now 
apply  myself. 

*John  Tredwell  says  that  both  before  [*68O 
and  after  the  deed,  the  defendant  was  upon 
intimate  and  friendly  terms  with  the  family; 
and  that  it  was  long  after  the  conveyance  that 
the  defendant  withdrew  from  the  family  and 
discontinued  his  intimacy  therein.  John  Bon- 
net says  that  he  lived  in  the  family  at  the  time 
the  deed  was  given,  and  he  thinks  that  the  de- 
fendant was  then  intimate  in  the  family;  and 
that  it  was  the  common  talk  at  the  time,  that 
the  defendant  had  advised  the  giving  of  the 
deed.  Bishop  Underbill  says  that  at  that  period 
of  the  deed  he  was  particularly  intimate  in  the 
family,  and  with  the  defendant.  About  the 
time  of  the  conveyance,  the  defendant  ap- 
peared on  intimate  and  friendly  terms  with  the 
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family,  taking  an  active  part  in  the  manage- 
ment and  superintendence  of  the  family  and 
farm  ;  and  Tredwell  appeared  to  be  under  his 
friendly  influence.  The  defendant  was  fre- 
quently at  Tredwell's  after  the  time  of  the 
conveyance,  and  appeared  friendly  for  as  much 
as  from  three  to  six  months  after  the  convey- 
ance, but  afterwards  the  intimacy  appeared  to 
die  away.  He  says  he  cannot  testify  how  often 
in  the  spring  of  1812  the  defendant  was  up; 
but  that  during  the  fore  part  of  the  summer  of 
that  year,  the  defendant  was  at  Tredwell's  a 
considerable  part  of  the  time.  Gilbert  Under- 
bill says  that  in  or  about  1812  the  defendant 
was  intimate  in  the  family,  and  was  so  when 
the  witness  first  heard  of  the  conveyance.  The 
witness  was  at  Tredwell's  frequently,  and  he 
thinks  he  saw  Pell  after  the  deed.  Gabriel 
Lawrence  says,  that  about  the  year  1812,  the 
defendant  appeared  to  be  intimate  in  the  fami- 
ly, correcting  the  children,  and  directing  the 
labor  on  the  farm.  Witness  understood  that 
the  deed  had  been  given  to  secure  the  proper- 
ty for  the  family,  and  he  thinks  the  defendant 
told  him  so.  He  says  that  the  deed  was  pub- 
licly talked  of  in  the  neighborhood,  and  soon 
after  the  talk  first  began,  the  defendant,  speak- 
ing about  the  conveyance,  told  him  he  need 
not  be  uneasy  about  his  money,  for  Hannah 
would  settle  it.  Patrick  F.  Tighe  says,  that  in 
June,  1812,  and  during  that  year,  the  defend- 
ant was  intimate  in  the  family.  The  witness 
was  frequently  at  the  house,  and  had  a  good 
opportunity  of  hearing  when  the  defendant 
was  there,  and  observing  his  influence  in  the 
<38 1*]  family.  He  has  frequently  seen  *the 
defendant  there,  before  and  after  the  deed  was 
spoken  of;  and  it  was  the  general  opinion  that 
ie  procured  the  deed  to  be  made.  Nancy  Tighe 
says  that  when  she  first  heard  of  the  deed  the 
defendant  appeared  friendly  in  the  family,  and 
the  report  was  that  he  had  caused  the  deed  to 
be  given,  and  she  saw  the  defendant  at  dif- 
ferent times,  at  Tredwell's,  after  she  had  heard 
of  the  deed.  She  says  it  was  after  the  report 
of  the  deed,  that  she  saw  the  defendant  at 
Tredwell's  and  so  intimate  there.  Dixon  Tighe 
says  that  about  the  time  of  the  date  of  the  deed 
the  defendant  was  intimate  with  the  family; 
and  it  appeared  to  him,  from  the  conduct  of 
the  defendant,  that  he  was  master  on  the  place, 
and  the  common  talk  was  that  he  led  Tredwell 
by  the  nose.  Sarah  Pell  says  that  before  and 
at  the  time  the  deed  was  read  at  her  house  in 
June,  1812,  and  she  thinks  after,  the  defend- 
ant was  frequently  at  her  house  in  company 
with  Tredwell,  and  some  of  his  children  who 
were  there,  and  it  appeared  to  her  they  were 
on  intimate  and  friendly  terms.  About  the 
time  of  the  reading  of  the  deed,  Tredwell  and 
the  defendant  were  at  different  times  alone  to- 
gether in  the  room  occupied  by  Tredwell.  As 
to  the  causes  which  the  defendant  and  the  wit- 
ness, M'Clelan,  say  led  to  the  abandonment  of 
so  close  a  connection — the  conduct  of  Tred- 
well towards  the  two  females,  Miss  Devoe  and 
Mrs.  Brevoort,  the  witness  Gabriel  Lawrence 
says  that  he  lived  in  Tredwell's  family  after 
1810,  being  then  about  21  years  old;  and  while 
he  was  there,  the  defendant  asked  him  if  for 
a  couple  of  hundred  dollars  he  would  say  that 
a  child  which  Polly  Devoe  had  charged  or  was 
about  to  charge  on  Tredwell  was  his;  and  the 
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witness  understood  the  defendant  meant  by 
the  offer  to  save  the  family  from  being  dis- 
graced. And  Martin  S.  Wilkins.  a  witness  for 
the  defendant,  says  that  the  suit  of  Mrs.  Bre 
voort  was  commenced  in  Oct.,  1812  ;  and  that 
Tredwell  and  the  defendant  used  frequently 
to  be  at  his  office  together,  both  before  and  at 
the  time  of  the  suit,  he  being  employed  to  de- 
fend the  same  ;  that  the  defendant  and  Tred- 
well appeared  to  be  on  friendly  terms,  though 
the  former  seemed  to  be  displeased  at  the  con- 
duct of  the  latter,  relative  to  the  woman  who 
had  brought  the  suit.  There  is  other  testimoy 
which  will  be  *found  to  bear  strongly  [*682 
on  this  part  of  the  cause  ;  but  I  think  enough 
has  been  adverted  to,  to  show,  very  conclu- 
sively, that  the  defendant  is  mistaken  in  saying 
that  his  intimacy  with  the  family  had  ceased 
before  the  giving  of  the  deed  ;  and  that  he 
withdrew  himself  from  it  on  account  of  the 
conduct  of  the  father  towards  the  two  women. 
I  have  been  thus  particular  on  this  point, 
because  it  appeared  to  me,  as  it  did  to  the  par- 
ties, that  it  was  a  strong  one  in  the  cause.  If, 
in  truth,  the  defendant  had,  as  he  represented, 
six  weeks  before  the  giving  of  the  deed,  sep- 
arated himself  from  the  family  openly  and 
avowedly,  because  his  confidence  and  his  friend- 
ship were  gone,  using  towards  them  terms  of 
reproach,  it  could  not  be  expected  that  they 
would  have  cousulted  him  about  the  deed,  or 
that  he  would  have  advised  it.  The  presump- 
tion would  have  been  against  all  this  and,  there- 
fore, strong  proof  would  be  required  to  estab- 
lish the  fact  of  his  inference.  But  on  the  other 
hand,  if  the  intimacy,  such  as  is  admitted  by 
the  defendant,  and  is  testified  to  by  the  wit- 
nesses— an  intimacy  which  almost  placed  the 
defendant  at  the  head  of  the  family,  giving 
him  the  care  of  the  children,  and  the  charge 
of  the  property,  continued  until  after  the  con- 
veyance, then  the  presumption  is  strong  that 
the  conveyance  was  not  only  known  and  as- 
sented to  by  the  defendant,  but  as  the  neigh- 
borhood believed  and  asserted,  that  it  was  pro- 
cured by  him.  As  was  remarked  on  the  argu- 
ment, the  death-bed  legacy  of  the  mother  had 
given  the  children  to  the  defendant;  and  he, 
with  tears  and  prayers,  had  taken  upon  him- 
self their  guardianship.  The  father  was  lead- 
ing a  life  of  extravagance  and  excess,  and  in 
five  years  he  had  incumbered  his  property  to 
the  defendant  to  nearly  $6,000  for  moneys 
loaned  ;  and  unless  he  could  be  stopped  in  his 
career,  it  was  quite  certain  that  the  children 
would  soon  be  without  the  means  of  support. 
The  defendant  had  then  a  strong  inducement 
to  arrest  this  progress  to  ruin  ;  and,  placed  as 
he  was,  it  was  his  duty  to  throw  himself  across 
the  path  of  this  inconsiderate  man.  To  talk 
to  him  of  reformation  was  useless,  and  there 
was  but  one  way  of  saving  the  family,  and 
that  was  to  induce  the  father  to  give  his  prop- 
erty to  his  children.  It  was  not  an  easy  task 
to  procure  a  conveyance  from  a  man  in  the 
*prime  of  life,  which  would  render  [*683 
him  a  dependent  on  his  children,  and  account- 
able to  them  for  his  conduct  for  the  rest  of  his 
days  ;  yet  this  was  done  in  this  case.  It  re- 
quired the  persuasion  and  the  influence  of  a 
man  who  had  made  himself  felt  as  a  superior, 
and  who  had  power  to  coerce  by  enforcing 
heavy  debts,  and  who  could  hold  out  pros- 
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,pects  of  great  advantage  to  the  party.  Such  a 
man  was  the  defendant.  He  had,  for  years, 
been  in  the  family  as  its  guardian  and  protect- 
or, and  the  father  had  surrendered  to  him  his 
authority,  and  went  by  his  directions.  The 
debts  he  held  were  beyond  the  ability  of  the 
father  to  adjust ;  and  the  father  and  the  fam- 
ily, with  or  without  reason,  looked  to  him  for 
an  advancement  out  of  what  they  deemed  a 
large  estate.  With  these  motives,  and  clothed 
with  such  power  to  procure  the  conveyance, 
we  will  now  proceed  to  examine  whether  the 
-defendant  was  privy  to  it. 

Abigail  Hoffman,  the  witness  for  the  defend- 
ant, testified  much  about  the  drawing  of  the 
deed,  and  about  the  conversations  and  matters 
which  led  to  it.  She  says  that  "  when  the 
draft  deed  was  read  over"  the  defendant  was 
present,  and  "she  remembers  that  he  walked 
the  room  and  appeared  displeased  at  something, 
but  whether  it  was  at  the  conduct  of  Tredwell 
or  the  making  of  the  deed,  she  does  not  know. 
She  thinks  they  wanted  him  to  stay  and  hear 
the  deed  read,  but  that  he  went  away  and  ap- 
peared to  be  angry."  She  adds,  that  she  does 
not  recollect  hearing  the  defendant  express  any 
approbation  or  disapprobation  of  the  deed  ;  he 
•went  out  of  the  room  before  it  was  read,  and 
being  asked  if  he  would  stay  and  hear  it  read, 
he  answered  that  he  would  not  stay,  or  he  did 
not  care.  This  witness,  in  a  writing  signed  by 
her  Oct.  10,  1822,  about  a  year  before  the  ex- 
amination, gave  a  different  account  of  her  rec- 
ollection. In  that,  she  says,  "the  deed  was 
read  in  the  presence  and  hearing  of  the  de- 
fendant, who  sat  down  part  of  the  time  it  was 
reading,  and  part  of  the  time  he  walked  the 
room;"  and  that  he  made  no  objection  to  the 
conveyance  in  her  hearing.  It  must  be  left  to 
the  witness  to  attempt  to  reconcile  these  state- 
ments ;  but  take  either,  and  it  establishes  the 
fact  that  the  conveyance,  so  far  from  being 
684*J  concealed  from  the  defendant,  *was 
shown  to  him  in  a  consultation  of  the  connec- 
tions of  the  family  in  its  very  draft.  Sarah 
Pell,  another  witness,  who  was  introduced  by 
the  plaintiff,  says  that  in  May  or  June,  1812, 
the  deed  was  read  at  her  house  in  N.  Y.  by  the 
attorney  who  drew  it,  in  the  presence  of  Tred- 
well, his  children,  the  plaintiff,  and  Mrs.  Hoff- 
man, the  witness  and  her  husband,  who  is  now 
dead,  and  the  defendant.  The  defendant  sat 
next  to  the  person  who  read  the  deed,  so  that 
he  must  have  heard  it;  that  during  the  reading 
.  of  the  deed  she  sat  very  near,  and  facing  the 
defendant,  and  she  does  not  believe  he  left  the 
room  until  the  reading  was  over.  In  the  course 
-of  her  examination  she  also  testified  that  after 
the  reading 'of  the  deed  the  defendant  one  day 
spoke  to  her  about  it,  but  she  does  not  recol- 
lect what  he  said  in  particular  on  the  subject. 
These  two  witnesses,  and  one  of  them  intro- 
duced by  and  a  favorite  of  the  defendant,  es- 
tablish beyond  all  doubt  that  he  was  apprised 
of  the  deed,  and  its  object,  before  its  execution; 
and  that  he  was  one  of  the  friends  of  the  fami- 
ly called  upon  to  settle  its  details.  What,  then, 
becomes  of  that  part  of  the  answer  in  which 
the  defendant  is  made  to  say  that  he  has  no 
recollection  or  belief  that  he  ever  heard  of  the 
execution  of  the  deed,  or  of  the  intention  of 
the  parties  to  execute  the  same,  until  some 
time  after  the  date  of  the  deed.  It  may  be  said 
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that  this  is  not  a  positive  denial  of  the  fact.  Be 
it  so.  It  at  least  shows  such  a  want  of  recollec- 
tion of  a  most  material  circumstance,  and  which 
could  hardly  be  thrust  from  the  memory  as  to 
leave  but  little  to  be  depended  on  for  the  an- 
swer in  general.  And  perhaps  the  case  for  the 
plaintiff  might  here  rest,  as  in  showing  the 
knowledge  of  the  defendant  without  any  mark 
or  pretense  of  disapprobation,  his  assent  to  the 
deed  is  fairly  to  be  presumed.  But  much  yet 
remains  to  be  said,  though  it  shall  be  shortly 
said,  to  show  the  assent  of  the  defendant  to  the 
deed  as  well  as  his  knowledge  of  it. 

John  Tredwell  says,  that  before  the  deed  was 
executed,  he  and  the  defendant  frequently 
talked  over  the  subject  of  the  deed,  and  the  de- 
fendant advised  the  giving  of  it  for  the  benefit 
of  the  children  ;  he  says  the  defendant  ad- 
vised him  to  go  to  N.  Y.  to  give  the  deed;  and 
directed  him  to  Joseph  *Pell ;  and  this  [*685 
tistimony  is  in  some  degree  confirmed  by  that 
of  Sarah  Pell,  when  she  says  that  about  the 
time  of  the  reading  of  the  deed  Tredwell  and 
the  defendant  were  at  different  times  alone  to- 
gether in  the  room,  in  her  house  occupied  by 
the  former.  Tredwell  also  says  that  before  the 
deed  was  executed  the  defendant  was  sent  for 
to  the  house  of  his  brother  Joseph,  to  see  if  he 
approved  of  it,  and  the  witness  saw  him  have 
the  deed  in  his  hands  open,  and  appearing  to 
read  the  same.  This  witness  further  testifies 
that  the  defendant  after  the  deed  said  to  him  : 
"  Now  you  have  made  a  conveyance  to  Han- 
nah, you  must  settle  with  those  you  owe  and 
pay  them  off  ;  for  the  future,  all  charges  must 
be  made  to  Hannah."  He  also  said,  "  You 
have  an  account  with  Bishop  Underbill,  and  I 
will  go  with  you  and  see  it  settled."  They  went 
accordingly,  and  settled  with  Underbill ;  and 
a  small  sum  remaining  due,  it  was  by  the  di- 
rection of  the  defendant,  charged  to  the  plaint- 
iff, he  saying  to  Underbill  that  the  witness  had 
conveyed  all  his  landed  property  to  the  plaint- 
iff for  the  benefit  of  the  childre'n.  This  rela- 
tion is  confirmed  by  Underbill,  who  says  that 
in  June,  1812,  "the  defendant  directed  him  to 
change"  the  account  from  Tredwell  to  the 
plaintiff  ;  and  from  what  the  defendant  told 
him  at  the  time,  the  witness  understood  that 
Tredwell  had  conveyed  his  land  to  the  plaint- 
iff. The  day-book  of  Underbill  is  now  before 
me,  and  the  last  charge  in  it  to  John  Tredwell, 
is  of  June  24,  1812,  and  the  first  to  Hannah 
Tredwell,  the  plaintiff , is  of  June  26.  The  deed, 
it  will  be  recollected,  was  given  in  N.  Y.,  June 
23.  This  testimony  is  positive  and  strong,  but 
there  remains  one  or  two  circumstances  to  be 
noticed  which,  I  think, leave  nothing  for  doubt. 
If  the  person  who  projected  the  deed, had  tak- 
en professional  ad  vice  on  the  subject,  he  would 
have  been  told  that  to  make  it  valid  the  exist- 
ing debts  of  Tredwell  must  be  paid,  and  that 
the  plaintiff  must  appear  as  the  open  and  avow- 
ed owner  of  the  property.  We,  accordingly, 
find  the  persons  interested  thus  acting.  Tred- 
well testifies  that  a  short  time  before  the  deed 
he  sold  a  piece  of  land  to  Odell  and  another  to 
Dennis.  The  defendant  had  a  power  to  have 
the  surveys  made,  to  receive  the  purchase  mon- 
ey and  to  settle  debts,*and  he,  accord-  [*(>86 
ingly  did  receive  the  money,  and  paid  debts 
with  it.  The  witness  says,  the  object  of  the 
sales  was  to  pay  debts  ;  as  the  defendant  told 
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him  all  the  debts  must  be  paid  before  the  con- 
veyance could  be  good.  He  also  testifies  that 
the  defendant  told  the  plaintiff  to  be  very  par- 
ticular to  have  nothing  charged  to  the  witness, 
but  said  he  might  buy  and  sell  and  act  in  the 
business  of  the  family.  Ann  Odell,  the  widow 
of  one  of  the  purchasers,  says  she  resided  at 
Tredwell's  when  her  husband  took  the  deed. 
The  defendant  was  busy  in  preparing  the  writ- 
ings, and  procured  a  carriage  for  the  witness 
and  her  husband  to  go  before  an  officer  to  ex- 
ecute a  mortgage.  She  says  the  defendant  aid- 
ed in  making  a  survey.  Dennis,  the  other  pur- 
chaser, says  that  his  deed  is  dated  May  11,1812; 
he  gave  for  the  land  $1,075  at  the  time  of  the 
conveyance  to  him, and  the  defendant  was  pres- 
ent. Bishop  Underbill  counted  the  money. 
Bishop  Underbill  testified  that  the  sales  to  Den- 
nis and  Odell  were  in  May,  1812,  and  that  the 
defendant  received  the  money  on  the  Dennis 
purchase,  and  over  $1,000.  The  Odell  pur- 
chase was  about  $800.  It  appeared  to  the  wit- 
ness that  the  defendant  was  endeavoring  to 
clear  Tredwell  from  his  embarrassments,  and 
to  save  the  residue  of  the  property  for  the  chil- 
dren. May  15,  1812,  the  defendant  settled  with 
the  witness,  and  paid  him  Tredwell's  account 
of  upwards  of  $200.  The  account  of  the  de- 
fendant against  Tredwell,  which  is  an  exhibit 
in  the  cause,  shows  $215.37,  paid  Underbill 
May  15,  and  $300  paid  Towt  June  2.  This  tes- 
timony is  entirely  consistent,  and  establishes 
the  fact  that  very  shortly  before  the  deed  the 
defendant  was  actively  and  most  efficiently  en- 
gaged in  settling  the  debts  of  Tredwell ;  and  as 
it  appeared  to  me,  as  a  necessary  preparation 
for  the  deed.  In  no  other  way  can  his  conduct 
be  accounted  for. 

There  is  another  strong  circumstance  in  the 
case.  The  farm,  which  is  the  subject  of  the 
present  controversy,  containing  about  118 
acres,  is  described  in  the  deed  with  great  par- 
ticularity by  courses  and  distances,  and  in  it 
the  names  of  the  adjoining  occupants  are  giv- 
en. Among  the  exhibits  is  a  paper  headed 
"John  Tredwell,  June  8th,  1812,"  which  pur- 
687*]  *ports  to  be  the  rough  and  original 
field  minutes  of  a  survey,  and  which  corre- 
sponds with  the  description  in  the  deed. There 
is  also  an  exhibit,  in  the  form  of  a  map  of  this 
farm  with  two  other  lots,  marked,"  The  prop- 
erty of  John  Tredwell,  lying  in  the  town  of 
Eastchester,  June  9,  1812,  Barak  Prior  ;"  and 
there  is  a  further  exhibit,  purporting  to  be  a 
letter,  dated  White  Plains,  June  ll,1812,signed 
Barak  Prior,  and  directed  to  Joshua  Pell,  in 
which  it  is  said,  "the  inclosed  contains  the 
draft  and  quantity  of  the  land  in  question," 
and  the  writer  intimates  his  hopes  that  he  may 
agree  with  "your  calculations  obtained  in  the 
city  :"  and  it  is  added,  "  I  must  now  comply 
with  your  request,  and  present  you  with  the 
task  assigned  me."  Barak  Prior  was  examined 
as  a  witness  for  the  complainant,  and  testified 
that  he  was  73  years  old,  and  had  practiced 
surveying  for  40  years.  He  said  that  he  made 
a  survey  of  part  of  the  Tredwell  farm  June  8 
and  9,  1812,  that  the  field  book  contains  the 
minutes  of  the  survey  as  taken  at  the  time,  that 
the  map  is  the  one  made  by  the  witness  at  the 
time  from  his  minutes  ;  and  according  to  his 
recollection,  this  map  was  inclosed  in  the  let- 
ter to  the  defendant.  The  witness  says  that 


Tredwell  was  not  present  at  the  survey.but  that 
the  defendant  went  with  him  around  the  whole 
of  the  land  ;  and  that  he  was  the  only  person 
present  who  gave  any  directions  to  witness,  and 
superintended  the  survey  ;  he  never  made  any 
copy  of  the  field  book  but  the  one  he  delivered 
to  the  defendant  on  the  day  the  survey  was 
completed, and  before  the  map  was  made.  The 
defendant  requested  a  copy  of  the  field  book, 
but  did  not  state  for  what  purpose,  although 
he  recollects  that  the  defendant  at  the  time  told 
him  he  was  shortly  going  to  N.  Y. ;  and  it  is  a 
remarkable  fact  that,  in  the  account  of  the  de- 
fendant against  Tredwell,  he  has  a  charge  of 
$4  for  surveying,  June  9,  1812,  exactly  corre- 
sponding in  time  with  the  survey  of  Prior.  That 
this  survey  was  made  in  contemplation  of  the 
deed  and  preparatory  to  it  there  can  be  no 
doubt.  That  the  bounds  were  copied  from  the 
field  minutes  furnished  the  defendant  at  his  re- 
quest, and  that  he  directed  and  superintended 
and  paid  for  the  survey,  there  is  as  little  doubt. 

*We  have  then  the  facts,  that  the  [*688 
defendant  remained  the  friend  and  intimate  of 
the  family  until  after  the  giving  of  the  deed  ;. 
that  he  made  arrangements  preparatory  to  it, 
by  settling  the  debts  of  Tredwell,  and  having 
the  survey  made  ;  and  that  he  knew  the  deed 
had  been  drafted,  and  attended  at  its  reading : 
and  from  thence  the  inference  is  so  strong.that 
he  not  merely  assented  to  the  deed,  but  that  he 
advised  and  procured  it,  that  I  could  not  es- 
cape from  it  if  I  felt  so  inclined.  This,  then, 
decides  the  cause  as  to  the  main  point  (the 
proper  debts  of  the  defendant)  ;  for  it  cannot 
be  tolerated  that  he  shall  set  up  his  own  acts 
as  fraudulent,  to  benefit  himself. 

But  I  am  at  a  loss  to  discover  in  what  the 
fraud  consists.  In  my  judgment,  if  there  ever 
was  a  case  in  which  a  conveyance  from  a  par- 
ent to  a  child  was  meritorious  and  demanded, 
this  is  one.  The  parent  here  was  licentious  in 
his  habits,  and  so  inattentive  to  his  business, 
that  with  a  large  landed  estate,  not  materially 
incumbered,  he  in  a  few  years  created  a  very 
heavy  debt,  and  was  in  a  fair  way  of  consum- 
ing all  his  property,  by  which  his  large  family 
of  children,  some  of  them  almost  in  a  state  of 
infancy,  and  the  most  of  them  females,  would 
have  been  cast  upon  the  world  in  a  state  of  des- 
titution and  poverty.  It  seems  almost  an  act 
of  special  providence  that  this  man  should 
have  been  arrested  in  his  career  by  the  influence 
of  the  defendant,  if  such  influence  was  exert- 
ed, or  the  fear  of  a  claim  and  suit  by  Mrs.Bre-. 
voort.  The  conveyance  was  made  without  con- 
cealment, and  the  daughter  forthwith  assumed 
control  of  the  property.  The  consequences 
have  been  most  salutary  to  the  parent  and  mer- 
ciful to  the  children.  The  debts  of  the  former 
have  been,  as  one  of  the  witnesses  expresses 
himself,  honorably  paid  ;  and  his  means, with 
his  reputation  for  property,  having  been  di- 
minished.his  power  of  doing  mischief  has  been 
curtailed,  if  not  destroyed.  The  children  have 
been  nurtured,  and  protected,  and  educated, 
and,  by  reason  of  this  most  provident  of  all 
conveyances,  have  maintained  their  station  in 
society. 

Who  can  call  such  a  conveyance  fraudulent 
or  wish  it  to  be  set  aside  ?  The  only  person 
whohad  any  reason  to  complain  *of  the  [*689 
deed  does  not  complain  of  it.  Of  Mrs.  Bre- 
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voort  it  is  my  wish  to  say  as  little  as  possible  ; 
she  is  now  respectably  and  I  hope  happily 
married  ;  and  if  her  name  has  been  used  in 
these  proceedings  it  must  have  been  without  her 
consent,  if  with  her  knowledge.  Thus  much, 
however,  it  is  necessary  to  say:  if  she  suffered 
by  her  intercourse  with  Tredwell,  she  was  not 
entirely  without  fault.  Her  former  marriage 
and  her  age  had  armed  her -with  experience; 
and  she  had,  too,  the  case  of  Miss  Devoe  as  a 
standing  beacon  and  warning.  If,  with  all 
this,  she  yielded  to  the  importunities  of  the 
father  of  a  large  family,  she  had  in  some  meas- 
ure to  blame  herself.  But  of  this  claim  we  aft- 
er all  know  but  little.  It  is  at  best  but  one  of 
rumor  ;  and  although  a  suit  was  commenced 
it  was  abandoned.  The  only  real  injury  in 
truth  in  the  case  is  thus  spreading  the  tale  be- 
fore the  public  eye,  at  this  late  period,  when 
the  female  is  reposing  in  the  bosom  of  her 
family,  thus  giving  new  currency  to  the  re- 
port, and  opening  afresh  wounds  that  have 
been  healed  over  for  years. 

I  have  said  that  the  deed  was  made  without 
concealment,  and  that  the  plaintiff  forthwith 
assumed  the  control  of  the  farm.  It  is  proper 
that  I  should  shortly  notice  the  evidence  to  the 
facts,  before  I  proceed  to  the  next  point.  The 
first  thing  to  be  noticed  is  the  recording  of  the 
deed  July  6,  1812,  in  the  office  of  the  clerk  of 
Westchester,  thus  giving  it  publicity  immedi- 
ately after  its  date,  and  in  a  way  not  then  re- 
quired by  law.  The  witness,  Mrs.  Hoffman,  says 
that  since  1812  the  plaintiff  has  had  the  manage- 
ment of  the  farm  in  her  own  hands.  John  Bonnet 
says  that  since  the  conveyance  Tredwell  has 
been  reputed  as  worth  nothing.  It  was  the  com- 
mon report  that  the  defendant  had  advised  the 
giving  of  the  deed  about  the  time  Underbill 
was  directed  to  change  his  account.  Hugh  8. 
Underbill  says  that  upwards  of  12  years  ago 
he  heard  of  the  deed,  and  the  plaintiff  has  for 
several  years  had  the  superintendence  of  the 
farm.  Gilbert  Underbill  says  he  heard  of  the 
deed  from  rumor  in  1813  or  1814,  and  it  was 
then  believed  that  it  had  been  given  with  the 
knowledge  and  advice  of  the  defendant.  Since 
he  first  heard  of  the  conveyance,  it  has  been 
69O*J  generally  understood  *that  the  plaint- 
iff owned  the  farm  ;  and  the  business  of  the 
farm  has  been  principally  conducted  by  her. 
Patrick  Tighe  says  that  after  the  deed  was 
given,  it  became  a  matter  of  general  notoriety; 
the  plantiff  has,  since  June,  1812,  been  the  re- 
puted owner  of  the  farm,  and  had  the  manage- 
ment of  it ;  her  credit  rose,  and  that  of  Tred- 
well fell  in  consequence  of  the  deed  ;  and  the 
family  have  since  been  supported  by  the  plaint- 
iff. John  Tredwell  says  that  the  plaintiff  has 
universally  been  considered  as  the  owner  of 
the  land  ;  the  assessments  were  made  in  her 
name,  and  her  credit  was  materially  increased 
by  the  conveyance.  Since  the  deed  the  plaint- 
iff has  had  the  superintendence,  direction  and 
control  of  the  farm,  and  the  business  has  been 
conducted  in  her  name.  She  has  expended 
large  sums  in  making  improvements  and  the 
bringing  up  of  the  family.  John  Townsend 
£,aid  he  was  the  sheriff  of  Westchester,  and  had 
for  many  years  been  the  supervisor  of  Eastches- 
ter.  For  10  years  and  upwards  the  plaintiff  had 
been  assessed  for  the  farm.  Tredwell  had  not 
been  assessed  either  for  the  real  or  the  personal 
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estate,  nor  has  he  voted  at  elections.  For  sever- 
al years  it  has  been  matter  of  common  report 
that  Tredwell  had  conveyed  to  the  plaintiff  ; 
and  since  the  conveyance,  his  credit  has  not 
been  good.  Bishop  Underbill  says  that  in  the 
summer  of  1812,  and  ever  since,  the  plaintiff 
was  generally  reputed  to  own  the  farm  for  the 
benefit  of  herself  and  the  other  children.  She 
has,  in  consequence,  obtained  credit,  and  Tred- 
well has  been  considered  destitute  of  property. 
The  accounts  in  the  neighborhood,  after  it  be- 
came generally  known  that  the  plaintiff  had 
the  conveyance,  had  been  kept  with  her.  Tred- 
well appeared  to  live  on  the  farm  as  her  agent 
merely  ;  and  she  has  supported  the  family  and 
made  permanent  improvements  on  the  farm. 
The  witness  was  an  assessor  in  Eastchester  in 
1812,  and  for  eight  years  afterwards.  The  first 
assessment  for  the  farm  after  the  conveyance 
was  to  the  plaintiff,  and  the  assessment  so  con- 
tinued while  he  was  in  office.  Caleb  Morgan 
says  that  he  was  an  assessor  in  Eastchester  in 
1820  and  1821,  and  during  these  years  the  farm 
was  assessed  to  the  plaintiff.  He  has  the  as- 
sessment rolls  for  several  years,  and  from  them 
it  appears,  *that  from  and  including  [*691 
the  year  1813,  the  property  has  been  assessed 
to  the  plaintiff,  and  there  is  no  assessment  to 
Tredwell  from  the  year  1813.  Since  the  spring 
of  1812,  the  plaintiff  has  generally  been  reput- 
ed the  owner  of  the  farm,  and  Tredwell  has 
been  considered  as  worth  nothing.  The  wit- 
ness heard  the  deed  spoken  of  as  early  as  the 
summer  of  1812,  and  it  was  then  generally  un- 
derstood in  the  neighborhood  that  it  had  been 
made.  The  plaintiff  has  had  the  principal  con- 
trol and  management  of  the  farm.  There  are 
other  witnessess,  such  as  Dixon,  Tighe,  Wil- 
lis, Sneden,  Angevine  and  Burpo,  who  also  tes- 
tify as  to  the  reputed  ownership  of  the  plaint- 
iff, and  her  management  and  control  of  the 
property,  from  the  year  1812;  but  it  is  not  nec- 
essary, nor  can  it  be  of  use,  to  give  their  testi- 
mony in  detail.  On  the  part  of  the  defendant, 
there  was  an  effort  made  to  show  Tredwell  in 
possession  of  the  property,  acting  as  the  own-' 
er  ;  but  the  testimony  is  too  slight  too  require 
notice  or  comment. 

It  now  remains  to  examine  the  facts  in  rela- 
tion to  the  judgment  of  Booraem  and  Wiggins 
against  Tredwell,  which  is  held  by  the  defend- 
ant, and  claimed  by  him  as  a  lien  on  the  farm 
in  controversy.  Oct.  16,  1815,  Joseph  Skinner, 
who  had  married  a  daughter  of  Tredwell,  gave 
his  note  to  Stephen  Cornwell,  which  was  in- 
dorsed by  Tredwell,  for  $1,800,  payable  at  six 
months.  This  note  came  to  the  hands  of  Mason 
Seely,  and  by  him  it  was  passed  to  Wiggins 
and  Booraem,  who  sued  Tredwell,  and  recov- 
ered a  judgment  against  him  on  his  indorse- 
ment. Aug.  8,  1817,  an  execution  issued  on 
the  judgment,  and  a  levy  was  made  on  the 
farm.  Oct.  11,  1817,  the  plaintiff  in  this  cause 
filed  her  injunction  bill,  on  the  ground  of  her 
deed,  to  which  an  answer  was  put  in.  The  in- 
junction remained  until  Dec.,  1820,  when  the 
defendant  purchased  the  judgment  for  $500  ; 
and  the  bill  was  then  dismissed  without  the 
consent  or  knowledge  of  the  plaintiff,  by  the 
agent  of  the  defendant.  Stephen  Cornwell,  to 
whom  the  note  was  given,  was  examined  as  a 
witness  for  the  defendant,  and  made  this  state- 
ment about  it.  He  said  that  in  the  fall  of  1815 
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he  sold  a  vessel  to  Joseph  Skinner,  a  son-in- 
692*]  law  *of  Tredwell,  and  Skinner  agreed 
to  give  him  promissory  notes  for  the  purchase, 
two  of  which  were  to  be  indorsed  by  Tred-  j 
well.     Skinner  made  the  notes  and  gave  them  j 
to  the  witness,  with  directions  how  to  find  i 
Tredwell.     He  went  to  Tredwell,  at  his  resi-  : 
dence  in  Westchester,  and  put  the  notes  in  his 
hands  to  be  indorsed,  and  Tredwell  placed  his  j 
name  on  them.     In  his  cross-examination,  he  I 
added  that  the  vessel  was  sold  and  delivered  to  i 
Skinner  some    time   before    the  notes    were  j 
drawn;  and  that  it  was  a  month  after  the  notes 
were  drawn  before  he  went  up  to  Tredwell's  to  I 
get  the  indorsement ;  that  he  for  some  years  | 
had  been  intimate  with  Skinner,  and  when  he 
took  the  notes  considered  him  as  good,  and  as 
being  able  to  pay  for  the  vessel  himself,  or  he  [ 
would  not  have  sold  it  to  him;  but  he  thought  i 
it  best  to  have  security. 

On  this  proof,  it  cannot  be  pretended  that ! 
Tredwell  was  benefited  by  the  sale  of  the  ves- 
sel, or  that  such  sale  was  made  on  his  credit. 
The  property  was  passed  to  Skinner  some  time 
before  the  note  was  drawn,  and  it  was  still  aft- 
er that,  when  Tredwell  was  asked  for  his 
name.  With  this  in  mind  and  bearing  in  re- 
collection that  the  deed  to  the  plaintiff  was  in 
June,  1812,  more  than  three  years  before  the 
giving  of  the  note,  and  that  the  testimony  in 
the  cause  establishes,  that  during  all  this  peri- 
od the  plaintiff  was  in  possession  of  the  farm, 
claiming  it  as  her  own,  and  acting  as  the  own- 
er, we  come  to  the  law  on  this  point  of  the 
case.  The  defendant,  in  setting  forth  the  judg- 
ment in  his  answer,  charges  it  as  a  lien  on  the 
property,  but  does  not  distinctly  say  why.  It  i 
may  be  collected,  however,  from  the  whole  an- 
swer, that  it  was  on  the  ground  that  the  deed 
was  fraudulent  and,  therefore,  void  in  its  first 
commencement,  as  to  all  the  world  except  the 
grantor.  On  this  point  of  the  case  I  have  al- 
ready passed,  and  I  have  nothing  to  add. 
There  was  no  actual  fraud  in  the  giving  or  tak- 
ing of  the  deed.  No  injury  was  intended  or 
has  been  done,  to  the  creditors  then  existing. 
The  demands  of  all  except  the  defendant  him- 
self, and  he  had  his  security,  have,  as  far  as 
appears,  been  paid;  and  one  object  of  the  trans- 
action was  to  accomplish  this  end. 
693*]  *But  it  may  be  said  that  the  deed  was 
voluntary,  and  is,  therefore,  void  as  to  credit- 
ors. If  a  deed  is  to  be  treated  as  voluntary,  be-  j 
cause  no  actual  consideration  passed,  then  this 
deed  is  a  voluntary  one.  But  it  may  well  be 
doubted  whether,  under  the  circumstances  of 
the  case,  the  conveyance  is  to  be  treated  as 
technically  voluntary.  It  was  a  new  arrange- 
ment of  property  for  the  purposes  of  paying 
debts,  and  bringing  up  a  family,  and  the  ar- 
rangement has  answered  all  its  ends.  A  new 
owner  was  created  for  the  property,  a  new 
credit  obtained,  and  new  means  were  adopted 
to  pay  former  debts.  Be  this  as  it  may,  how- 
ever, a  voluntary  deed  in  ordinary  cases  is  pro- 
tected against  subsequent  debts.  Nearly  a 
century  and  a  half  ago,  it  was  said,  in  the  cause 
of  Sagetary  v.  Hyde,  2  Vern. ,  44,  that  every 
voluntary  conveyance  is  not,  therefore,  fraud- 
ulent, but  such  a  conveyance,  if  there  is  a  rea- 
sonable cause  for  it,  may  be  good  and  valid 
even  against  a  creditor.  And  in  Russell  v. 
Hammond,  1  Atk.,  15;  and  Walker  v.  Burrows, 
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1  Atk.,  94,  Ld.  Hardwicke  follows  up  the  doc- 
trine by  ruling  that  voluntary  settlements,  when 
the  persons  making  them  are  not  indebted  at 
the  time,  are  not  fraudulent,  and  will  not  be 
shaken  by  subsequent  debts.  Ld.  Kenyon  act- 
ing as  Master  of  the  Rolls,  in  Stephen  v.  Olive, 

2  Bro.  C.  C.,  90,  held  that  a  settlement  after  a 
marriage  in  favor  of  a  wife  and  children,  by  a 
person  indebted  at  the  time,  was  good  against 
subsequent  creditors,  and  not  within  the  Stat- 
ute of  Frauds.    As  late  as  the  case  of  Kidney 
v.  (Joussmaker,  12  Ves.,  156,  Sir  William  Grant, 
in  giving  his  decision,  said,  though  there  had 
been  much  controversy,  and  a  variety  of  de- 
cisions upon  the  question  whether  such  a  set- 
tlement was  fraudulent  as  to  any  creditors  ex- 
cept such  as  were  creditors  at  the  time,  he  was 
disposed  to  follow  the  latest  decision,  that  of 
Montague  .v.  Sandwich,  which  is,  that  the  set- 
tlement is  fraudulent  only  against  such  credit- 
ors as  were  creditors  at  the  time.     Chancellor 
Kent,  indeed,  in  this  court,  in  the  case  of  Reade 
v.  Livingston,  3  Johns.  Ch.,  500,  speculating 
upon  the  claims  and  rights  of  subsequent  cred- 
itors, came  to  the  conclusion  that  they  may 
avoid  the  settlement,  by  setting  up  the  prior 
debts  without  the  consent  and  against  the  will 
of  the  first  creditor.  It  is  not  necessary  for  the 
*purpose  of  this  cause,  to  examine  very  [*694 
minutely  this  opinion  of  the  learned  Chancellor. 
It  may  not,  however,  be  improper  to  say,  that 
it  is  carrying  the  doctrine  of  fraud  rather  be- 
yond the  English  equity  cases,  and  that  the 
statute  does  not  seem  to  require  such  extension. 
The  statute  declares  all  conveyances,  made 
with  intent  to  delay,  hinder  or  d'efraud  credit- 
ors of  their  just  and  lawful  actions,to  be  clear- 
ly and  utterly  void,  and  of  none  effect  "only" 
as  against  the  persons  whose  action  by  such 
fraud  is  disturbed  or  hindered.  The  fair  inter- 
pretation of  this  clause,  thus  limited,  seems  to 
be  merely  to  avoid   the  conveyance  for  the 
benefit  of  the  existing  creditor,  leaving  the  sub- 
sequent creditor  to  his  common  law  rights.     I 
am  aware  that  the  estate  becoming  equitable 
assets,  the  English  Chancellors  have  let  in  the 
subsequent  with  the  prior  creditors.  Thus  far, 
perhaps,  we  are  bound  to  go,  and  then  I  should 
be  willing  to  return  to  the  simplicity  of  former 
times. 

But  it  is  a  necessary  result  from  all  the  cases, 
that  if  the  prior  debt  is  extinguished,  the  sub- 
sequent debt  cannot  reach  the  conveyance. 
And  this  I  take  it  is  the  case  here.  The  demand 
or  action  of  the  female  passed  away  as  early  as 
the  fall  of  1812,  and  the  debts,  with  the  excep- 
tion of  those  of  the  defendant,  have  all  long 
since  been  extinguished.  This  beingso,  the 
deed  is  valid  against  the  judgment  of  Wiggins 
and  Booraem  ;  and  such  judgment  cannot  in 
the  hands  of  the  defendant  be  held  a  lien  on  the 
farm. 

It  was  strongly  urged  on  the  argument,  that 
whatever  might  be  the  merits  of  the  claim  of 
the  plaintiff,  her  right  and  those  of  the  defend- 
ant were  entirely  legal,  and  that,  therefore,  the 
bill  ought  to  be  dismissed.  This  is  an  objection 
which  certainly  may  be  made  at  the  hearing  of 
the  cause;  but  then  it  comes  with  a  diminished 
force.  When  the  whole  strength  of  the  case  is 
put  forth  in  the  bill,  the  defendant,  in  all  fair- 
ness, ought  to  bring  the  question  up  in  the  first 
stage  of  the  cause.  If  he  will  answer,  and  suf- 
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fer  the  suit  to  proceed  at  great  expense  to  the 
parties  in  order  to  take  his  chance  of  success  on 
the  merits,  the  case  must  be  strong  indeed  to 
make  it  necessary  for  the  court  to  turn  over  the 
controversy  to  a  new  course  of  litigation  at 
695*]  law  ;  as  was  said  by  Chancellor  *Kent, 
in  Vnderhitt  v.  Van  Cortlandt,  2  Johns.  Ch., 
369,  "  it  would  be  an  abuse  of  justice,  if  the 
defendant  was  to  be  permitted  to  protract  a  liti- 
gation to  this  extent  and  with  the  expense  that 
has  attended  this  suit,  and  then  at  the  final 
hearing  interpose  with  this  preliminary  objec- 
tion." I  can  see  many  strong  reasons  why  this 
bill  should  be  entertained  in  a  court  of  equity ; 
but  I  will  not  now  pass  upon  them,  nor  under- 
take a  review  of  cases.  It  is  enough  for  my 
present  purpose,  that  the  defendant  has  sub- 
mitted the  controversy  in  all  its  bearings  to 
the  decision  of  the  court.  He  shall  now  have 
what  he  would  have  asked  if  the  cause  had 
been  with  him,  a  decree  on  the  merits ;  and 
holding,  as  I  do,  that  the  deed  from  John 
Tredwell  to  the  plaintiff  was  not  fraudulent, 
and  that  it  cannot  be  impeached  by  the  defend- 
ant under  the  judgment  against  Tredwell  now 
held  by  the  defendant,  I  shall  decree  a  perpet- 
ual injunction  against  such  judgments,  as  far 
forth  as  respects  the  farm  held  by  the  plaintiff, 
and  that  the  defendant  release  to  her  the  lien 
claimed  by  him  under  his  judgments. 

The  defendant  below  appealed,  and  the  ap- 
peal was  argued  by, 

Messrs.  W.  W.  McClelan  and  D.  B.  Og- 
den,  for  appellant. 

Messrs.  W.  Silliman  and  J.  Tallmadge, 
for  respondents. 

The  following  opinions  were  delivered  : 

Chief  Justice  Savage,  after  commenting 
upon  the  facts  as  they  appeared  from  the  plead- 
ings and  proofs,  came  to  the  conclusion  that 
the  appellant  not  only  knew  of  the  deed  at  the 
time  of  its  execution,  but  that  he  advised  to 
the  measure  and  approved  of  the  act.  The 
Chief  Justice  then  proceeds  as  follows  :  the 
only  remaining  question  in  the  case  is  whether 
the  conveyance  is  fraudulent  and  void  as 
against  the  appellant?  Previous  to  the  decision 
in  this  court  in  the  case  of  Seward  v.  Jackson, 
8  Cow. ,  406,  the  law  was  supposed  to  be  settled 
that  a  voluntary  conveyance  was  fraudulent 
and  void  as  against  those  who  were  creditors  at 
the  time  of  the  conveyance,  but  as  to  subsequent 
creditors  there  was  no  necessary  presumption 
of  fraud  in  their  favor;  and  as  against  such, 
696*]  *a  voluntary  conveyance  was  good  un- 
less shown  to  be  fraudulent  in  fact.  3  Johns. 
Ch.,  481  ;  5  Cow.,  72.  Such  seems  to  have  been 
the  understanding  of  the  Supreme  Court  of  the 
U.  S.  Ch.  J.  Marshall,  in  giving  the  opinion 
of  the  court  in  Sexton  v.  Wheaton,  8  Wh.,  243, 
says:  "In  construing  the  Statute,  13  Eliz., 
ch.  5,  the  courts  have  considered  every  con- 
veyance, not  made  on  considerations  deemed 
valuable  in  law,  as  void  against  previous  cred- 
itors; with  respect  to  subsequent  creditors,  the 
application  of  this  statute  appears  to  have  ad- 
mitted of  some  doubt."  He  then  reviews  many 
of  the  cases  decided  by  Ld.  Hardwicke,  and 
adds  :  "  A  review  of  all  the  decisions  of  Ld. 
Hardwicke  will  show  his  opinion  to  have  been, 
that  a  voluntary  conveyance  to  a  child  by  a 
man  not  indebted  at  the  time,  if  a  real  and  bona 
-fide  conveyance,  not  made  with  a  fraudulent 
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intent,  is  good  against  subsequent  creditors." 
He  supposes  the  same  rule  to  exist  now,  and 
cites  with  approbation  what  was  said  by  the 
Master  of  the  Rolls  in  Sattersbee  v.  Farrington, 
1  Swanst. ,  106:  "  A  voluntary  conveyance  by 
a  person  not  indebted  is  clearly  good  against 
future  creditors ;  that  constitutes  the  distinc- 
tion between  the  two  Statutes,  13th  &  27th 
Eliz.  Fraud  vitiates  the  transaction;  but  a  set- 
tlement not  fraudulent,  by  a  party  not  indebt- 
ed, is  valid  though  voluntary."  The  same  doc- 
trine is  reiterated  in  Hinde's  Lessee  v.  Long- 
worth,  11  Wh.,  213,  where  Mr.  Justice  Thomp- 
son goes  further  than  had  been  before  decided, 
and  makes  use  of  language  applicable  to  this 
case:  "A  deed  from  a  parent  to  a  child,  for 
the  consideration  of  love  and  affection,  is  not 
absolutely  void  as  against  creditors.  It  may  be 
so  under  certain  circumstances ;  but  the  mere 
fact  of  being  indebted  to  a  small  amount  would 
not  make  the  deed  fraudulent,  if  it  could  be 
shown  that  the  grantor  was  in  prosperous  cir- 
cumstances and  unembarrassed,  and  that  the 
gift  to  the  child  was  a  reasonable  provision,  ac- 
cording to  his  state  and  condition  in  life,  and 
leaving  enough  for  the  payment  of  the  debts  of 
the  grantor.  The  want  of  a  valuable  considera- 
tion may  be  a  badge  of  fraud  ;  but  it  is  only 
presumptive,  and  not  conclusive  evidence  of  it. 
and  may  be  met  and  rebutted  by  evidence  on 
the  other  side."  The  doctrine  just  quoted  was 
cited  *with  approbation  in  the  decis-  [*697 
ion  of  Seward  v.  Jackson,  8  Cow.,  406.  This 
subject  was  there  treated  with  great  ability,  and 
the  proposition  established  by  the  opinions  de- 
livered, that  "  a  conveyance  or  settlement  in 
consideration  of  blood  and  natural  affection, 
though  by  one  indebted  at  the  time,  is  only 
prima  facie,  and  not  conclusive  evidence  of 
fraud." 

Assuming  this  to  be  the  law,  let  us  inquire 
whether  there  is  any  evidence  of  a  fraudulent 
intent  in  the  execution  of  the  deed  in  question. 
John  Tredwell  was  indebted,  at  the  time  of  the 
execution  of  the  deed,  principally  to  the  appel- 
lant, who  states  in  his  answer  that  the  indebt- 
edness at  the  time  of  the  conveyance  was 
$6,601.11,  and  the  evidence  shows  that  the  prop- 
erty covered  by  his  mortgages  was  worth  more 
than  $9,000.  It  seems  also  to  have  been  under- 
stood by  all  concerned,  that  Tredwell's  ex- 
isting debts  must  be  paid.  If  there  was  an 
intention  to  defraud  any  one,  it  was  Mrs.  Bre- 
voort.  But  even  if  the  deed  was  not  to  be  con- 
sidered operative  as  to  creditors  generally,  the 
appellant  should  be  concluded  by  it ;  it  must 
be  considered  that  he  advised  this  proceeding 
to  secure  the  property  to  a  family  to  which  he 
stood,  by  virtue  of  his  engagement  to  his  dy- 
ing sister,  in  the  relation  of  a  parent  ;  he  in- 
tended it  as  a  provision  for  the  family  and, 
therefore,  should  not  be  permitted  to  deprive 
them  of  it.  There  was  no  fraud  about  it  ;  al- 
though the  conveyance  covered  the  whole,  yet 
it  was  well  understood  that  there  was  property 
enough  to  pay  the  appellant,  independent  of 
the  property  now  in  question.  Considering, 
therefore,  the  appellant  as  a  prior  creditor, the 
execution  of  the  deed  under  the  circumstances 
of  the  case  must  be  deemed  a  fair  transaction, 
and  the  appellant  was  properly  restrained  from 
selling  the  farm  by  virtue  of  his  execution. 

As  the  assignee  of  Wiggins  and  Booraem,the 
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appellant  ought  to  be  considered  as  a  subse- 
quent creditor ;  and  as  to  such,  the  law  has 
always  understood,  that  the  voluntary  convey- 
ance for  the  benefit  of  a  man's  family  was  nev- 
er more  than  prima  facie  evidence  of  fraud,  and 
liable  to  be  rebutted.  The  circumstances  which 
are  evidence  of  fraud  in  such  cases  are  contin- 
uing in  possession  after  the  conveyance,  acting 
as  owner,  and  thereby  obtaining  a  false  credit, 
698*]  and  thus  imposing  *on  those  with 
whom  the  grantor  might  contract.  Nothing 
of  that  kind  can  be  sustained  in  this  case.  No- 
tice was  immediately  given  of  the  change  in 
the  title,  and  John  Tredwell  lost,  while  Han- 
nah gained,  credit.  John  Tredwell  does  not 
appear,  subsequently  to  the  deed,  to  have  con- 
tracted debts  on  his  own  account;  nor  did  the 
contract  on  which  the  judgment  of  Wiggins 
and  Booraem  was  obtained  depend  at  all  on 
his  credit.  The  vessel,  which  was  the  consid- 
eration of  the  note,  was  sold  and  delivered  be- 
fore the  note  was  indorsed  by  Tredwell ;  his 
name  seems  to  have  been  obtained  as  an  ad- 
ditional security  merely.  The  circumstances 
seem  to  have  been  understood  by  the  appel- 
lant, as  he  gave  but  $500  for  a  judgment  of  a 
much  greater  amount. 

On  the  whole,  therefore,  I  am  of  opinion  that 
the  decree  of  the  court  below  should  be  af- 
firmed. 

By  Mr.  Senator  Oliver.  The  important 
question  in  this  cause  is,  whether  the  appellant 
assented  to  the  deed  from  John  to  Hannah 
Tredwell.  It  is  proved  that  he  procured  or  as- 
sisted in  a  survey  of  the  premises ;  that  the 
boundaries  of  the  survey  were  sent  to  him;  that 
they  were  afterwards  inserted  in  the  deed  in 
question  ;  that  the  deed,  when  prepared,  was 
read  at  a  meeting  of  the  family  and  their 
friends,  or  some  of  them  ;  and  that  the  appel- 
lant was  present  and  made  no  objection.  It  also 
appears  that  the  appellant,  after  the  deed  was 
executed,  was  instrumental  in  having  a  debt 
against  John  charged  to  Hannah.  There  are 
also  many  other  facts  in  the  case  which  go  to 
establish  this  assent.  It  would  seem,  therefore, 
that  the  appellant  must  have  assented  to  the 
deed.  His  conduct,  as  well  subsequent  as  prior 
to  the  execution  of  the  deed,  is  totally  irrecon- 
cilable with  any  other  inference  than  that  of 
his  assent. 

If  the  execution  of  this  deed  was  assented  to 
by  Mr.  Pell,  it  was  certainly  a  waiver  of  all  his 
claims  upon  the  land.  Chancellor  Kent,  in  Tf  en- 
dell  v.  Van  Rensselaer,  1  Johns.  Ch.,  354,  says: 
"There  is  no  principle  better  established  in  this 
court,  nor  one  founded  on  more  solid  consid- 
erations of  equity  and  public  utility,  than  that 
which  declares  that  if  one  man  knowingly, 
though  he  does  it  passively  by  looking  on,  suf- 
699*]  fers  *another  to  purchase  and  expend 
money  on  land,  under  an  erroneous  opinion  of 
title,  without  making  known  his  claim,  he 
shall  not  afterwards  be  permitted  to  exercise 
his  legal  rights  against  such  person." 

If  Mr.  Pell  had  intended  to  have  held  the 
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premises  included  in  this  deed  for  the  debts 
which  John  Tredwell  owed  him,  he  should 
have  taken  from  Hannah  Tredwell  the  requi- 
site security.  Shall  he  be  allowed  to  allege  that 
the  deed  was  fraudulent,  and  that  he  himself 
was  a  particeps  criminis?  Certainly  not ;  and 
he  cannot,  therefore,  now  be  allowed  to  make 
this  property  chargeable  with  the  debts  which 
John  Tredwell  owed  him  at  the  time  of  the 
conveyance. 

The  land  in  question  is  not  liable  to  the  judg- 
ment of  Booraem  and  Wiggins.  It  may  be 
doubted  whether  this  conveyance  was  a  volun- 
tary one.  within  the  technical  meaning  of  the 
term  ;  but  even  if  it  was,  there  is  no  authority 
except  some  obiter  dicta,  which  would  make  it 
void  in  favor  of  subsequent  creditors.  If, how- 
ever, the  dicta  of  Chancellor  Kent,  in  1  Johns. 
C.,  481,  are  to  be  considered  as  authoritative, 
which  cannot  be  assented  to,  there  are  even 
then  doubts  whether  the  judgment  of  Booraem 
and  Wiggins  ought  to  be  collected  out  of  the 
land  in  question.  The  circumstances  attend- 
ing this  cause  seem  to  repel  the  presumption 
of  fraud  arising  in  law,  from  the  fact  of  the 
party  being  indebted  at  the  time.  The  subse- 
quent acts  of  the  parties  strengthen  this  pre- 
sumption ;  for  there  is  now  no  debt  that  we 
know  of,  existing  at  the  time  of  the  convey- 
ance, but  what  has  been  paid  or  adjusted.  As 
the  suit  brought  against  John  Tredwell  for  a 
breach  of  promise  of  marriage  was  abandoned, 
it  may  be  doubted  whether  the  plaintiff  in  that 
suit  can  now  be  considered  as  being  even  then  a 
creditor  within  the  meaning  of  the  statute;  at  all 
events,  subsequent  creditors  ought  not.I  think, 
be  allowed  to  set  up  the  indebtedness  of  John 
Tredwell  to  the  plaintiff,  and  thereby  to  avoid 
the  deed.  But  even  if  Booraem  and  Wiggins 
could  have  set  up  their  judgment  against  the 
former  (which  it  has  been  already  shown  they 
could  not),  still  it  does  not  follow  that  Mr.  Pelf, 
as  their  assignee,  could.  He  bought  the  judg- 
ment, for  aught  that  appears,  without  the  con- 
sent of  Hannah  Tredwell;  and  *inas-  [*7OO 
much  as  he  had  assented  to  her  conveyance, he 
ought  not  now  to  be  allowed  to  allege  that  the 
conveyance  to  her  was  fraudulent ,  If  this  con- 
veyance was  good  as  against  him  as  a  prior 
creditor,  it  ought  to  be  held  good  against  him 
as  a  subsequent  creditor. 

Although  the  respondent  might  have  had  a 
remedy  in  a  court  of  law,  yet  she  has  a  more 
complete  one  in  equity;  and  this,  coupled  with 
the  fact  that  the  appellant  did  not  raise  the 
question  till  the  argument,  is  a  sufficient  an- 
swer to  this  point.  3  Johns.  Ch.,  369. 

The  decree  ought,  therefore,  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  decree  of  the  court  below  was,  thereupon,  af- 
firmed. 

Cited  in-«5  N.  Y.,  85 ;  4  Hun,  304  ;  6  T.  &  C.,  575;  81 
Ind.,  450. 

[The  remainder  of  the  Cases  in  Error  in  the 
next  volume.] 

WEND.  5. 


REPORTS  OF    CASES 


ARGUED   AND   DETERMINED 


THE 


AND   IN  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS, 


OF   THE 


STATE   OF  l^EW  YORK. 


cromsr  mi. 

COUNSELOR  AT  LAW. 


YOL.  VI. 


1832. 


CASES  AKGMJED  AND  DETEKMINED 

IN  THE 

Court  for  the  Trial  of  Impeachments 


CORRECTION  OF  ERRORS 

OF   THE 

STATE   OF   NEW  YORK, 

Argued  in  September  and  October,  and  decided  in  December,  1830. 
[CONTINUED  FROM  THE  FIFTH  VOLUME.] 


9*]  *MARTIN,  Appellant, 

AND 

J.  DWELLY  ET  AL.  Respondents. 

Husband  and  Wife — Deed  by —  Wife's  Acknowl- 
edgment Essential  —  Disabilities  of  Married 
Woman  as  to  Contracting. 

A  deed  of  lands  executed  by  a  feme  covert,  togeth- 
er with  her  husband,  but  not  acknowledged  by  her 
pursuant  to  the  statute,  conveying  lands  belonging 
to  the  feme,  and  the  payment  of  the  consideration 
money  by  the  grantee,  is  not  such  an  agreement  to 
convey,  as  will  be  enforced  against  the  heirs  at  law 
of  the  feme,  by  a  decree  for  specific  performance. 

It  seems  that  a  covenant  entered  into  by  a  feme 
covert,  except  as  to  property  held  by  her  as  her  sep- 
arate estate,  subject  to  her  exclusive  control,  or  as 
a  trustee,  is  absolutely  void. 

Citations— 1  R.  L.,  369 ;  3  Cruis.  Dig.,  153,  tit.  35,  ch. 
10 ;  2  Inst.,  515  ;  1  Vent.  121  a ;  5  Day,  492, 496 ;  2  Kent, 
Com.,  137  to  141 ;  1  Johns.  Ch.,  450 ;  3  Johns.  Ch.,  7T  ; 
17  Johns.,  167,  548;  2  Saund.,  178, 180,  n.  9 : 1  Mod.,  290; 
Cro.  Jac.,  563,  564 ;  7  Mass.,  14,  21.  291 ;  Toth..  106  ;  2 
Eq.  Cas.  Abr.,  17.  pi.  7 ;  3  P.  Wms.,  187 ;  7  Ves.,  471 ;  4 
Vin.  Abr.,  203,  pi.  4;  1  Fonbl.,  293,  n.  7;  Ambl.,  495  ; 
Lex  Prcetoria,  245  ;  8  Ves.,  514;  2  Jac.  &  Walk.,  424, 
425 ;  1  Madd.,  16 ;  2  Vern.,  61 ;  1  Eq.  Cas.  Abr.,  62,  pi. 
2 ;  Bunb.,  163;  Cas.t.  Talb.,  41;  Moseley,248;  5  Conn., 
492;  2  Ves.,  Jr.,  676;  16  Johns.,  114;  20  Johns..  303 ;  8 
Cow.,  277 ;  7  Johns.,  81  a. 

A  PPEAL  from  chancery.  In  Feb.,  1827,  the 
li.  respondents  commenced  an  action  of  eject- 
ment for  the  recovery  of  certain  premises  in 
the  possession  of  the  appellant,  claimed  by 
them  as  the  heirs  at  law  of  their  mother  Miri- 


am D welly .  The  appellant  filed  a  bill  in  chan- 
cery to  obtain  an  injunction  staying  the  suit  at 
law,  and  to  compel  a  conveyance  from  the  re- 
spondents to  him  of  the  premises  claimed.  The 
appellant  alleged  that  Miriam  Dwelly,  the- 
mother  of  the  respondents,  was  his  sister,  and 
one  of  eight  children,  and  heirs  at  law  of  Moses 
Martin,  who  died  intestate  in  1792,  seised  of 
*various  parcels  of  land  ;  that  Apr.  19,  [*1O 
1800,  a  settlement  was  agreed  upon  between 
the  appellant  and  Abner  Dwelly,  the  husband 
of  Miriam,  and  the  said  Miriam  herself,  where- 
by Abner  Dwelly  and  his  wife  agreed  to  sell 
and  convey  to  the  appellant  one  eighth  part  of 
the  land  whereof  the  intestate,  Moses  Martin, 
died  seised,  for  the  consideration  of  $825,  and 
in  pursuance  of  such  agreement,  conveyed  the 
same  to  the  appellant,  under  their  hands  and 
seals,  and  severally  signed  a  receipt  acknowl- 
edging the  payment  of  that  sum,  which  was 
paid  by  the  appellant,  and  which  he  stated  he 
verily  believed  was  applied  to  the  use  of  the 
said  Miriam  ;  that  Miriam  Dwelly  entered  into 
the  agreement,  and  executed  the  conveyance 
and  release  of  the  premises  voluntarily,  with- 
out any  fear  or  compulsion  of  her  husband  ; 
that  the  appellant  took  possession  of  the  prem- 
ises, using  them  as  his  own,  selling  and  con- 
veying away  parts  thereof,  and  occupying  the 
remainder  without  interruption  or  molestation, 
from  Abner  Dwelly  and  Miriam,  his  wife,  who 


NOTE.— Married  women— Power  of,  to  make  deeds. 

Ai  common  law  the  deed  of  a  feme  covert  was  void. 
2  Bl.  Com.,  291,  292 ;  Lefevre  v.  Murdock,  Wright 
(Ohio),  205;  Concord  Bank  v.  Bellis,  10  Cush.,  277: 
Lowell  v.  Daniels,  2  Gray,  161 ;  Perrine  v.  Perrine,  3 
Stock.,  144 ;  Cope  v.  Meeks,  3  Head.,  388 ;  Dow  v. 
Jewell,  18  N.  H.,  355 ;  Baxter  v.  Bodkin,  25  Ind.,  172; 
Davis  v.  Andrews,  30  Vt.,  681. 

In  the  United  States,  wlierever  the  common  law  pre- 
vails, it  is  the  general  rule  that  the  deed  of  a  married 
woman  is  void,  unless  joined  in  the  deed  by  her  hus- 
band, or  unless  authorized  by  statute  to  convey 
without  her  husband.  See,  Bool  v.  Mix,  17  Wend., 
119 ;  De  Pierres  v.  Thorn,  4  Bosw.,  266 ;  Kelley  v. 
McCarthy,  3  Bradf.,  7  ;  Allen  v.  Hooper,  50  Me.,  374; 
Ezelle  v.  Parker,  41  Mo.,  520  ;  Davis  v.  Andrews,  30 
Vt.,  681 ;  Hoyt  v.  Swar,  53  111.,  134 ;  Dunham  v. 
Wright,  53  Pa.,  St..  167 ;  Beckman  v.  Stanley.  8 
Nev.,  257. 

In  most  of  the  States  the  wife's  personal  examina- 
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tion,  separate  and  apart  from  her  husband,  is  nec- 
essary. Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.,  9 ;  S. 
C.,  4  Barb..  407  :  Elwood  v.  Black,  13  Barb.,  50 :  Boal 
v.  Mix,  17  Wend.,  119 ;  Blood  v.  Humphrey,  17  Barb., 
660 ;  Barton  v.  Morris,  5  Ohio,  408 ;  Doe  v.  Fridge,  3 
McL.,  245 ;  Applegate  v.  Gracy,  9  Dana,  214 ;  Askew 
v.  Daniel,  5  Ired.  Eq.,  331;  Mariner  v.  Saunders,  5 
Gilm.,  113;  Garrett  v.  Moss,  22  111.,  363;  Lyon  v. 
Kain,  36  111.,  370.  And  see,  also,  Jackson  v.  Stevens, 
16  Johns.,  110 ;  Curtiss  v.  Follett,  15  Barb.,  337;  Gillett 
v.  Stanley,  1  Hill,  121;  Meriam  v.  Harsen;  Van  Winkle 
v.  Constantine,  10  N.  Y.,  423 ;  Knowles  v.  McCanely, 
10  Paige,  342. 

As  to  the  form  in  which  wife  must  join  with  hus- 
band, See,  Dundas  v.  Hitchcock,  12  How., 256 ;  Ag- 
ricultural Bank  v.  Rice,  4  How.,  225 ;  Stearns  v. 
Swift,  8  Pick.,  532 ;  Bruce  v.  Wood,  1  Met..  542:  Frost 
v.  Deering,  21  Me.,  156 ;  Catlin  v.  Ware,  9  Mass.,  161 ; 
Cox  v.  Wells,  7  Blackf.,  410. 
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departed  this  life,  the  said  Miriam  in  Oct., 
1825,  and  the  said  Abner  in  June,  1826,  with- 
out having  executed  to  the  appellant  a  deed  of 
the  bargained  premises,  duly  acknowledged, 
according  to  the  provisions  of  the  Act  in  such 
cases  made  and  provided, and  that  they  left  eight 
children  and  one  grandchild,  the  respondents 
in  this  case ;  and  that  the  appellant  laid  out 
considerable  suras  of  money  in  the  improve- 
ment and  cultivation  of  the  bargained  prem- 
ises,and  was  proceeding  to  make  other  improve- 
ments when  the  action  of  ejectment  was  com- 
menced. The  bill  prayed  a  discovery,  and  that 
the  respondents  might  be  compelled  specifical- 
ly to  perform  the  agreement  made  and  entered 
into  by  Abner  Dwelly  and  Miriam,  his  wife, 
with  the  appellant ;  to  release  to  the  appellant 
the  premises  in  the  agreement  specified  ;  and 
t»e  restrained  from  bringing  any  actions  of 
ejectment  against  the  appellant  or  those  claim- 
ing under  him  for  the  recovery  of  the  bargained 
premises  ;  and  that  in  the  meantime  they  be 
restrained  from  further  prosecuting  the  suit 
already  commenced,  and  for  general  relief. 
Chancellor  Jones  allowed  the  injunction  prayed 
for. 

1 1*]  *The  respondents  in  their  answer  ad- 
mitted that  Apr.  19,1800,  Abner  Dwelly  agreed 
to  release  his  interest  in  certain  lands  desig- 
nated as  the  real  estate  whereof  Moses  Martin 
died  seised;  that  a  deed  was  accordingly  drawn 
embracing  all  the  lands  of  which  Moses  Martin 
died  seised,  which  was  signed  by  the  said  Ab 
ner  Dwelly  and  Miriam,  his  wife,  but  the  said 
Miriam  de'clared  that  she  would  not  acknowl- 
edge the  due  execution  thereof,  as  the  respond- 
ents stated  they  had  always  been  informed 
and  believed  truly  ;  and  further  that  the  ap- 
pellant frequently  made  application  to  the  said 
Miriam  to  acknowledge  the  execution  of  the 
deed  in  due  form  of  law,  which  she  absolutely 
refused  to  do  ;  and  frequently  and  uniformly 
declared  she  never  would  acknowledge  said 
•conveyance,  and  that  her  children  should,  after 
her  death,  prosecute  her  claim,  if  she  did  not 
survive  her  said  husband  ;  which  declarations 
were  often  repeated  by  her  to  the  appellant,  as 
the  respondents  were  informed  and  believe. 
The  respondents  denied  that  the  consideration 
money  of  the  conveyance  was  paid  to  the  said 
Miriam,  or  went  particularly  to  her  use  or  to 
the  use  of  her  children;  that  Abner  Dwelly  was 
at  all  times  in  easy  circumstances  as  to  prop- 
erty, and  did  not  require  that  money  for  the 
maintenance  of  his  wife  and  children.  The  re- 
spondents in  their  answer  also  charged  misrep- 
resentation and  concealment  of  facts  on  the 
part  of  the  appellant  at  the  time  of  the  obtain- 
ing of  the  deed  in  relation  to  the  property  of 
Moses  Martin,  the  father  of  the  appellant  and 
of  Miriam  Dwelly. 

In  Oct.,  1828,  Chancellor  Walworth  dissolved 
the  injunction  ;  from  the  order  dissolving  the 
injunction  the  complainant  below  appealed. 
The  cause  was  argued  in  this  court  by, 
Mr.  J.  Crary,  for  the  appellants. 
Messrs.  S.  Stevens  and  D.  Russell,  for 
the  respondents. 

The  following  opinions  were  delivered  : 
By  Mr.  Justice  Sutherland.  The  general 
question  presented  by  this  case  is,  whether 
a  deed  of  a  feme  cotert,  not  executed  and  ac- 
knowledged according  to  the  provisions  of  the 
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*Statute,  1  R.  L.,  369.  and  therefore,  [*12 
void  and  inoperative  at  law,  is  to  be  considered 
and  treated  in  a  court  of  equity  as  a  valid  agree- 
ment to  convey,  the  specific  performance  of 
which  will  be  decreed  as  against  the  feme  co- 
vert or  her  heirs. 

By  the  common  law  &feme  covert  could  not 
by  uniting  with  her  husband  in  any  deed  or 
conveyance,  bar  herself  or  her  heirs  of  any  es- 
tate of  which  she  was  seised  in  her  own  right, 
or  of  her  right  of  dower  in  the  real  estate  of 
her  husband.  This  disability  is  supposed  to  be 
founded  in  the  principle  that  the  separate  le- 
gal existence  of  the  wife  is  suspended  during 
the  marriage,  and  is  strengthened  by  the  con- 
sideration that  from  the  nature  of  the  connec- 
tion, there  is  danger  that  the  influence  of  the 
husband  may  be  improperly  exerted,  for  the 
purpose  of  forcing  the  wife  to  part  with  her 
rights  in  his  favor.  The  law,  therefore,  con- 
siders any  such  deed  or  conveyance  as  the  act 
of  the  husband  only,  although  the  wife  may 
have  united  in  it,  and  restrains  its  operation  to 
the  husband's  interest  in  the  premises,  and 
gives  to  it  the  same  effect  as  though  he  alone 
had  executed  the  conveyance. 

The  only  mode  in  which  &  feme  covert  could, 
at  common  law,  convey  her  real  estate,  was  by 
uniting  with  her  husband  in  levying  a  fine. 
This  is  a  solemn  proceeding  of  record,  in  the 
face  of  the  court,  and  the  judges  are  supposed 
to  watch  over  and  protect  the  rights  of  the 
wife,  and  to  ascertain  by  a  private  examination 
that  her  participation  in  the  act  is  voluntary 
and  unconstrained.  This  is  the  principle  upon 
which  the  efficacy  of  a  fine  is  put  by  most  of 
the  authorities.  3  Cruis.  Dig.,  152,  tit.  35,  ch. 
10  ;  2  Inst.,  515;  1  Vent.,  121  a.  But  whatever 
may  be  the  foundation  of  the  doctrine,  it  is 
now  fully  established. 

Our  statute  declares  that  no  estate  of  &feme 
covert  residing  in  this  State  shall  pass  by  her 
deed,  without  a  previous  acknowledgment 
made  by  her  before  a  proper  officer  apart  from 
her  husband,  that  she  executed  such  deed  free- 
ly without  fear  or  compulsion  of  her  hus- 
band. 1  R.  L.,  369.  This  provision,  it  will  be 
observed,  is  an  enlargement  and  not  a  restraint 
of  the  common  law  powers  of  &feme  covert.  It 
authorizes  a  less  formal  mode  of  conveyance 
than  was  known  to  the  common  law.  It  gives 
to  her  deed,  when  duly  acknowledged,  the 
*same  power  and  effect  as  a  fine:  but  if  [*13 
not  acknowledged  according  to  the  directions 
of  the  statute,  it  declares  that  no  estate  shall 
pass  by  it.  It  leaves  it  as  it  would  have  stood 
at  the  common  law,  if  the  statute  had  never 
been  passed,  absolutely  void  and  inoperative. 

It  was  conceded  that  such  must  be  the  con- 
sequence at  law ;  but  it  was  contended  that  a 
court  of  equity  would  consider  it  as  an  agree- 
ment to  convey,  and  if  it  was  shown  to  have 
been  voluntarily  made  for  a  valuable  consider- 
ation, would  compel  the  wife  or  her  heirs  spe- 
cifically to  perform  it.  This  doctrine  appears 
to  me  to  be  unsound  in  principle  and  unsup- 
ported by  any  color  of  authority.  A  feme 
covert,  by  the  principles  of  the  common  law, 
is  not  only  incapable  of  conveying  her  real 
estate  by  deed,  but  she  cannot,  as  a  general 
rule,  make  a  valid  contract  of  any  description 
in  relation  either  to  real  or  personal  property. 
This  disability  results  from  the  nature  of  the 
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matrimonial  connection.  In  contemplation  of 
law,  the  wife  is  hardly  considered  as  having 
a  separate  legal  existence.  She  and  her  hus- 
band constitute  but  one  person.  She  cannot 
bind  either  her  husband  or  herself  by  any  con- 
tract. She  may  execute  a  naked  power,  and 
as  to  her  separate  estate,  that  is,  such  estate, 
cither  real  or  personal,  as  is  settled  on  her  for 
her  separate  use,  without  any  control  over  it  on 
the  part  of  her  husband,  a  Court  of  Chancery 
for  certain  purposes  will  consider  her  a  feme 
sole,  and  her  contracts  in  relation  to  it  may  be 
binding;  5  Day,  496;  2  Kent,  Com.,  137-141  ; 

1  Johns.  Ch.,  450;  3  Id.,  77;  17 Johns.,  548;but 
her  own  lands,  or  her  right  of  dower  in  the 
lands  of  her  husband,  are    not  her  separate 
estate,  within  the  meaning  of  this  rule.     It 
certainly  will  not  be  contended  that  the  con- 
veyance in  this  case  can  have  any  greater  effect 
than  an  express  covenant  on  the  part  of  the 
husband  and  wife  to  convey  ;  and  I  apprehend 
that  an  examination  of  the  cases  will  show  that 
such  a  covenant  made  during  coverture  would 
be  absolutely  void  against  the  wife  and  her 
heirs,  both  at  law  and  in  equity.     The  greatest 
extent  to  which  the  English  courts  have  ever 
gone,  is  to  hold  that  an  action  would  lie  against 
a  wife  after  the  death  of  husband,  upon  a  cove- 
nant of   warranty  contained   in  a  fine,   exe- 
14*]  cuted  *by  her  and  her  husband,  though 
she  was  a  feme  covert  when  it  was  levied.  This 
was  held  in  the  case  of  Wotton  v.  Hele,  2  Saund., 
178,  and  1  Mod.,  290.     It  was  also  held  in  some 
•of  the  earlier  cases,  that  if  baron  and  feme 
joined  in  a  lease  for  years  by  indenture  of  the 
wife's  land,  and  she  accepted  rent  after  his 
death,  she  was  liable  to  the  covenants  in  the 
lease.  Greenwood?.  Tyber,  Croke,  J.,  5ti3,  564  ; 

2  Saund.,  180,  n.  9.     The  acceptance  of  the 
rent  is  a  confimation  of  the  lease,  and  may  be 
considered  equivalent  to  a  new  execution  and 
delivery,  though  the  wife  was  at  liberty  after 
her  husband's  death,  to  avoid  or  affirm  it  if 
she  had  chosen. 

The  doctrine  that  a  wife  is  bound  by  her 
covenant  of  warranty,  entered  into  during 
coverture,  is  considered  by  Chancellor  Kent, 
2  Kent,  Com.,  140,  as  at  war  with  the  estab- 
lished principle  of  the  common  law  ;  that  she 
is  incapable  of  binding  herself  by  any  con- 
tract ;  and  a  contrary  doctrine  has  been  ex- 
pressly held,  both  in  this  State  and  in  Mass., 
Fowler  v.  Shearer,  1  Mass. ,  21 ;  Colcord  v.  Swan, 
7  Mass.,  291.  In  these  cases  it  was  observed, 
that  although  the  deed  of  a  married  woman  is 
-ipso  facto  void  by  the  common  law  of  England, 
yet  by  the  immemorial  usage  of  Mass,  it  would 
pass  her  estate,  and  she  would  be  estopped  by 
her  covenants,  though  no  action  would  lie 
against  her  for  a  breach  of  them.  But  the 
Supreme  Court  of  this  State,  in  Jackson  v.  Van- 
derheyden,  17  Johns. ,  167,  went  still  further, 
and  held  that  a  feme  covert  not  only  was  not 
liable  to  an  action  on  the  covenants  contained 
in  a  deed  executed  and  acknowledged  accord- 
ing to  the  statute,  by  her  and  her  husband, 
but  that  she  was  not  estopped  by  her  covenant 
from  setting  up  any  outstanding  title  to  the 
premises,  or  any  other  defense.  Ch.  J.  Spencer, 
in  delivering  the  opinion  of  the  court,  observed 
that  it  was  a  settled  principle  of  the  common 
law,  that  coverture  disqualifies  a  feme  covert 
from  entering  into  a  contract  or  covenant  per- 
WEND.  6. 


sonally  binding  upon  her.  She  may  at  com- 
mon law  pass  her  real  property  by  a  fine  duly 
levied  ;  and  under  our  own  statute,  she  may 
also  in  conjunction  with  her  husband,  on  due 
examination  before  a  competent  officer,  con- 
vey her  real  estate  ;  but  such  deed  cannot  op- 
erate as  an  estoppel  to  her  subsequently  ac- 
quired interest  in  the  same  land. 

*There  is  a  class  of  cases  in  which,  [*15 
where  the  husband  had  expressly  covenanted 
that  his  wife  should  join  in  a  fine  of  her  real  es- 
tate, he  has  been  decreed  specifically  to  perform 
his  covenantor  to  suffer  imprisonment  by  way 
of  penalty.  Griffin  v.  Taylor,  Toth.,  106  ;  Bar- 
rington  v.  Horn,  2  Eq.  Gas.  Abr.,  17,  pi.  7  ; 
Hall  v.  Hardy,  3  P.  Wms.,  187;  Morris  v. 
Stephenson,  7  Ves. ,  474  ;  Withers  v.  Pinchard, 
cited  in  Morris  v.  Stephenson.  In  most  of  those 
cases,  however,  it  did  not  appear  that  the  wife 
had  refused  to  unite  in  the  fine  ;  and  the  only 
reason  on  which  the  decisions  are  put,  is,  that 
it  is  to  be  presumed  she  was  consulted  by  her 
husband  before  he  entered  into  the  covenant, 
and  gave  her  assent  to  it.  Lord  Cowper,  haw- 
ever,  questioned  this  doctrine  in  Outread  v. 
Round,  4Vin.  Abr.,  203,  pi.  4,  cited  in  1 
Fonbl.,  293,  «.  7,  as  did  the  Master  of  the 
Rolls  in  Daniels  v.  Adams,  Amb.,  495.  Its 
soundness  was  also  denied  by  Chief  Baron  Gil- 
Bert,  in  his  Lex  Pretoria,  245,  and  most  point- 
edly by  Ld.  Eldon,  in  Emery  v.  Wade,  8  Ves., 
514,  and  in  Martin  v.  Mitchell,  2  Jac.  &  W., 
425.  It  was  conceded  by  the  counsel  and  by 
Sir  Thomas  Plumer,  the  Master  of  the  Rolls, 
that  such  was  not  the  law  at  this  day.  The 
same  opinion  has  been  previously  expressed  by 
the  same  learned  judge,  in  Howett  v.  George,  1 
Madd.  Ch.,  16. 

The  case  of  Baker  v.  Childs,  2  Vern.,  61,  is 
the  only  one  which  I  have  been  able  to  find 
which  contains  the  slightest  intimation  that  a 
feme  will  be  decreed  specifically  to  execute  an 
agreement  made  by  her  during  coverture.  The 
whole  report  of  that  case  is  this  :  "  Where  a 
feme  covert,  by  agreement  made  with  her  hus- 
band, is  to  surrender  or  levy  a  fine,  though  the 
husband  die  before  it  be  done,  the  court  will 
by  decree  compel  the  woman  to  perform  the 
agreement."  No  facts  or  circumstances  are 
stated.  Whether  it  was  an  ante-nuptial  agree- 
ment between  the  husband  and  wife,  or  an 
agreement  made  by  them  with  some  third  per- 
son, it  is  difficult  to  discover.  It  is  altogether 
too  loose  and  bald  a  case  to  be  entitled  to  any 
consideration  ;  and  it  is  said  of  that  case,  in  1 
Eq.  Gas.  Abr. ,  62,  pi.  2,  that  upon  looking 
into  the  register's  minutes,  it  appeared  that  the 
court  made  no  decree  in  it;  but  it  was,  by  con- 
sent, referred  to  Mr.  Sergt.  Rawlinson  for  his 
*arbitration.  It  is  in  no  point  of  view,  [*16 
therefore,  an  authority.  The  case  of  Roupe  v. 
Atkinson,  Bunb.,  163,  cited  by  the  counsel  for 
the  appellants,  was  this  :  a  lease  for  a  term  of 
years  was  assigned  to  trustees  before  marriage 
in  trust  that  they  should  make  leases  for  the 
benefit  of  the  husband  and  wife.  After  mar- 
riage, the  husband  and  wife  assigned  the  lease 
to  one  Sparke  for  a  valuable  consideration. 
After  the  death  of  the  husband,  the  widow 
brought  her  bill  against  Sparke,  to  be  relieved 
against  this  assignment  made  during  covert- 
ure, on  the  groundnthat  no  fine  had  been  lev- 
ied. It  was  held  that  the  assignment  by  the 
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cestui*  que  trust  was  in  the  nature  of  an  ap- 
pointment, and  should  bind  them  in  equity 
as  much  as  if  it  had  been  made  by  the  trustees 
by  their  direction.  It  bears  no  analogy  to  this 
case.  The  Anonymous  case  in  Mosley,  248,  is 
equally  inapplicable.  An  estate  was  purchased 
in  trust  for  the  husband  and  wife  and  their 
heirs,  and  the  husband  and  wife  joined  in  a 
mortgage  to  the  vendor  to  secure  a  part  of  the 
purchase  money.  The  mortgagee  brought  a 
bill  of  foreclosure,  and  the  husband  and  wife 
put  in  a  joint  answer,  in  which  it  is  to  be  in- 
ferred no  objection  was  taken  to  the  mortgage 
on  account  of  the  coverture  of  the  wife.  The 
husband  died  pending  the  suit,  and  the  wife 
then  moved  for  leave  to  amend  her  answer,  in 
order  to  set  up  the  defense  that  no  fine  had 
been  levied.  The  Lord  Chancellor  refused  the 
motion, with  the  single  observation, that  though 
the  mortgage  was  insufficient  at  law,  he  should 
consider  the  answer  that  had  been  put  in  as 
equal  to  a  fine.  Penne  v.  Peacock,  Cas.  t.  Talb., 
41,  was  a  case  of  a  mortgage  given  by  the  hus- 
band to  the  plaintiff  upon  the  lands  of  his  wife 
which  had  been  conveyed  by  her  to  trustees, 
with  his  privity,  before  the  marriage,  in  trust 
to  pay  the  rents  and  profits  to  her  separate  use 
for  her  life.  After  the  mortgage  given,  the 
husband  and  wife  levied  a  fine  of  the  mort- 
gaged premises,  and  both  declared  the  uses  of 
the  fine  to  be  to  the  plaintiff,  for  securing  the 
principal  and  interest  of  the  mortgage.  The 
wife  insisted  in  her  answer  that  she  had  joined 
in  the  fine  by  duress  of  her  husband,  and  that 
she  had  no  estate  in  the  premises  upon  which 
a  fine  could  operate.  The  suggestions  of  du- 
17*]  ress  and  fraud  were  not  sustained  *by 
the  proofs,  and  it  was  held  as  an  established 
doctrine,  that  the  operation  of  a  fine  is  the 
same  upon  trust  as, upon  legal  estates.  That 
case,  also,  is  entirely  inapplicable  to  this. 

The  precise  question,  however,  involved  in 
this  case  has  arisen  in  a  sister  State,  and  been 
very  ably  discussed  both  by  the  counsel  and 
the  court.     I  allude  to  the  case  of  Butler  v. 
Buckingham,  5  Conn.,  492.     It  was  there  held 
that  an  agreement  by  &feme  covert,  with  the  as- 
sent of  her  husband,  for  the  sale  of  her  real 
estate,  was  absolutely  void  at  law,  and  could 
not  be  enforced  against  her  in  a  court  of  equity. 
The  defendant  in  that  case.Mrs.  Buckingham,  I 
as  the  widow  of  her  former  husband,  Joseph  i 
Bryan,  had  a  right  of  dower  in  a  particular  lot  i 
of  land  of  which  he  died  seised.     She  subse- 1 
quently  married  Gideon  Buckingham,  and  she  | 
and  her  husband,  in  Jan.,  1793,  agreed  to  sell  i 
all  her  interest  in  the  premises  to  the  plaintiffs  ! 
Butler  and   Atwater,  and  joined  in  a  penal 
bond  to  them;  the  condition  of  which  was,  j 
that  if  she  should  quitclaim  all  her  right  of  i 
dower  in  the  premises  to  the  obligees,  then  the 
bond  should  be  void.  The  petition  (which  was 
in  the  nature  of  a  bill  in  chancery)  stated  that 
the  petitioners  immediately  entered  into  the 
possession  of  said  land,  and  from  that  time  to 
the  date  of  the  petition,  a  period  of  more  than 
20  years,  had  had  peaceable  and  uninterrupted 
possession  of  the  same;  that  they  had  made  , 
valuable    improvements    thereon,    with    the ; 
knowledge  of  the  defendant  and  her  husband, 
in  full  confidence  that  they  would  perform  i 
their  agreement;  that  Gideon  Buckingham,  the 
husband  of  the  defendant,  died  in  1810;  and 
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that  she,  upon  regular  and  repeated  applica- 
tions, had  refused  to  quitclaim  her  right  of 
dower,  and  had  recently  commenced  an  action 
at  law  to  recover  the  same  from  the  plaintiffs. 
The  petition  prayed  for  a  perpetual  injunction 
or  that  the  defendant  should  be  decreed  to  con- 
vey her  right  of  dower  in  the  premises.  Upon 
a  demurrer  to  this  petition,  it  was  held  by  the 
nine  judges  sitting  as  a  court  of  errors,  that 
the  petitioners  were  entitled  to  no  relief.  It 
was  observed  by  the  court  that  the  whole  sys- 
tem of  the  common  law  was  opposed  to  the 
doctrine  on  which  the  petition  was  founded; 
that  it  was  a  fundamental  principle  of  the 
common  law  that  the  contract  *oi&feme  [*18 
covert  is  absolutely  void,  except  where  she  con- 
veys her  estate  by  fine  duly  acknowledged,  or 
by  some  matter  of  record,  when  she  is  private- 
ly examined  in  order  to  ascertain  whether  such 
conveyance  is  voluntary  on  her  part;  and  it  is 
pertinently  said,  how  absurd  then  would  it  be 
to  enforce  such  a  contract  to  convey,  made 
without  such  examination  ?  It  would  be  say- 
ing that  &  feme  covert  cannot  directly  convey 
her  real  estate,  unless  she  be  privately  exam- 
ined; and  yet  she  can  contract  to  convey  with- 
out such  examination,  and  such  contract  will 
be  enforced  against  her.  By  this  mode,  the 
established  law  in  relation  to  a.  feme  covei't  and 
her  real  estate  will  be  completely  subverted. 

A.  feme  corert,\n  relation  to  her  separate  prop- 
erty; that  is,  property  settled  to  her  separate 
use  by  deed  or  will,  with  a  power  of  appoint- 
ment, and  rendered  subject  to  her  exclusive 
control,  and  also  with  respect  to  property 
which  she  holds  as  trustee  without  any  benefi- 
cial interest  in  her  own  right,  is  considered  as 
|  a  feme  sole,  and  her  contracts  in  relation  to 
those  subjects  may  be  valid,  and  a  court  of 
equity  may  interfere  to  enforce  them.  As  to 
all  other  matters,  they  are  absolutely  void,  and 
it  is  no  less  a  moral  than  a  legal  absurdity,  to 
say  that  a  court  of  equity  will  enforce  a  void 
contract;  it  is  a  mere  nullity;  there  is  nothing 
i  to  be  carried  into  execution.  The  deed  of  a 
'feme  covert,  not  acknowledged  according  to  the 
statute,  forms  no  consideration  for  a  promise 
to  pay  the  purchase  money;  a  note  given  un- 
der such  circumstances  is  a  nudum  poctvm  and 
void  as  between  the  parties  This  was  express- 
ly adjudged  by  the  Supreme  Court  of  M;i»>.. 
in  Fowler  v.  Shearer,  7  Mass.,  14,  and  must  be 
so  upon  every  principle  applicable  to  contracts. 
If  an  absolute  sale  consummated  by  a  deed  is 
void,  unless  such  deed  is  acknowledged  in  the 
mode  prescribed  by  the  statute,  it  is  imp<>--i- 
ble  that  a  contract  to  sell  and  convey  at  some 
future  time  should  be  valid. 

The  language  of  the  Master  of  the  Rolls,  Sir 
Thomas  Plumer,  in  Martin  v.  Mitchell,  2  Jac. 
&  W.,  424,  upon  the  general  principle  appli- 
cable to  the  contracts  of  married  women, is  very 
strong  and  explicit.  He  says:  "The  acts  of 
a  married  woman  with  respect  to  her  estate  are 
perfectly  void.  *She  has  no  disposing  [*1& 
power,  though  she  may  have  a  disposing  mind. 
An  agreement  signed  by  her  with  her  husband, 
cannot  affect  her  estate,  and  cannot  give  the 
party  a  right  to  call  upon  her  in  a  court  of 
equity  to  execute  a  conveyance,  to  bar  her  if 
she  survives,  and  to  bind  her  inheritance.  If 
an  agreement  is  signed  by  a  person  competent 
to  contract,  and  is  for  a  valuable  consideration, 
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but  defective  in  form,  there  is  a  remedy  in 
equity;  for  you  have  a  valid  contract  to  stand 
upon.  But  with  a  married  woman  there  can  be 
no  binding  contract.  The  instrument  is  not 
good  as  an  agreement;  then  how  can  it  be  said 
to  bind  her  ?  "  The  same  language  substan- 
tially is  used  by  the  court  in  the  case  of  Wright 
v.  Bull&r,  2  Ves. ,  Jr. ,  676,  and  is  to  be  found 
in  all  the  elementary  treatises  upon  the  sub- 
ject. The  cases  of  Jackson  v.  Stevens,  16  Johns. , 
114;  Jackson  v.  Cairns,  20  Id.,  303,  and  Doe  v. 
Holland,  8  Cow. ,  277,  show,  very  conclusive- 
ly, the  opinion  which  has  always  been  enter- 
tained in  our  courts  of  the  absolute  nullity  of 
a  conveyance  or  contract  made  by  a  married 
woman  in  relation  to  her  real  estate.  In  the 
first  case  Judge  Spencer  observed,  that  the  con- 
veyance, although  signed  and  sealed  by  the 
wife,  was  not  her  deed  until  she  had  acknowl- 
edged it  according  to  the  statute.  It  could  not 
bind  her  as  a  contract.  She  was  not  confirm- 
ing an  inchoate  and  imperfect  agreement.  The 
deed  took  its  efficacy  from  the  period  of  her 
acknowledgment.  There  was  nothing  prior, 
to  which  it  could  relate.  The  other  cases  are 
equally  strong  to  the  same  point.  Vide,  also, 
7  Johns.,  81. 

The  bill  is  not  framed  with  a  view  to  the  re- 
funding of  the  purchase  money  paid  by  the 
appellant  for  the  premises  in  question.  It  seeks 
distinctly  a  specific  execution  of  the  agree- 
ment, or  a  perpetual  injunction  of  any  suit  at 
law.  Whether  the  representatives  of  Abner 
Dwelly  could  be  compelled  to  refund,  it  is  not 
now  necessary  to  consider. 

I  am  in  favor  of  affirming  the  decree,  with 
costs. 

By  Mr.  Senator  Beardsley.  It  is  supposed 
by  the  appellant  that  the  payment  of  the  con- 
sideration money  and  signing  the  deed  by  the 
husband  and  wife,  amount  to  such  an  agree- 
ment as  will  be  enforced  in  chancery  by  a  de- 
cree for  a  specific  performance. 
2O*]  *I  do  not  understand  that  in  the  pres- 
ent case  it  is  pretended  there  was  any  agree- 
ment to  convey,  except  the  agreement  evi- 
denced by  receiving  the  money  and  signing 
the  deed.  It  is,  therefore,  unnecessary  to  de- 
cide whether  any  case  could  be  presented  of 
an  agreement  on  the  part  of  the  wife  for  the 
sale  of  her  land,  without  an  acknowledgment 
as  prescribed  by  statute,  that  would  be  en- 
forced in  chancery. 

I  am  clearly  of  opinion  that  the  decision  of 
the  Chancellor  is  right.  At  common  law  the 
wife  could  part  with  her  interest  inlands  only 
by  joining  with  her  husband  in  a  fine,  and  it 
then  required  a  private  examination  before  a 
judge  of  the  court  where  the  fine  was  lev- 
ied. Under  our  statute,  she  may  join  with  her 
husband  in  a  conveyance,  and  thus  pass  her 
estate,  provided  she  is  examined  privately  and 
acknowledges  that  she  does  it  voluntarily  and 
without  fear  or  compulsion  of  her  husband. 

The  object  of  the  statute  is  to  protect  the 
rights  of  the  wife  and,  generally  speaking,  any 
agreement  or  conveyance  which  she  makes  in 
regard  to  land,  except  as  prescribed  by  the 
statute,  is  not  binding  upon  her  or  her  heirs, 
because  the  law  adjudges  it  made  at  the  in- 
stance and  under  the  influence  and  coercion  of 
the  husband. 

It  appears  to  me  that  to  sustain  this  appeal 
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will  have  the  effect  of  unsettling  the  whole  law 
in  relation  to  the  rights  of  married  women  in 
real  estate,  and  will  amount  to  a  virtual  repeal 
of  the  statute.  The  wife  is  deemed  to  be  whol- 
ly under  the  influence  of  her  husband,  and  it 
is  necessary  for  her  protection  that  she  should 
be  privately  examined  before  an  officer,  to  as- 
certain her  volition  in  regard  to  an  agreement, 
as  it  is  in  regard  to  a  conveyance. 

I  very  much  doubt  whether  any  agreement 
could  be  made  with  a  married  woman,  in  re- 
lation to  lands,  that  could  be  enforced  in  equi- 
ty against  her.  If  any  agreement  could  be  en- 
forced, it  would  probably  be  one  where  the 
consideration  money  was  secured  for  her  sep- 
arate use,  and  where  it  should  appear  not  to 
have  been  contrary  to  her  interest. 

It  is  not  pretended  that  the  present  convey- 
ance is  of  any  effect,  except  as  evidence  of  an 
agreement  that  a  court  of  equity  will  enforce; 
and  in  this  respect  it  is  nugatory,  because  the 
*law  adjudges  it  to  have  been  made  at  [*21 
the  instance  of  the  husband. 

If  chancery  will  enforce  such  an  agreement, 
I  can  imagine  no  barrier  that  can  be  erected 
against  the  encroachment  of  the  husband,  or 
for  the  protection  of  the  wife.  It  fritters  away 
the  statute  and  makes  it  a  dead  letter. 

Suppose  a  worthless  husband,  who  keeps  his 
wife  in  constant  fear,  should  wish  to  dispose 
of  her  estate  contrary  to  her  wishes  ;  he  finds 
a  purchaser,  and  has  witnesses  ready,  and  in 
the  presence  of  the  wife  agrees  with  the  pur- 
chaser to  sell  him  the  estate  of  the  wife,  and 
that  she  shall  join  in  the  conveyance  ;  he  re- 
ceives part  of  the  purchase  money,  or  the 
whole,  in  the  presence  of  the  wife,  and  puts 
the  purchaser  in  possession  of  the  property  ; 
the  wife,  from  fear  of  her  husband,  says  noth- 
ing (and  from  silence  the  law  in  ordinary  cases 
adjudges  acquiescence);  the  husband  has  a 
right  to  control  the  possession,  and  such  an 
agreement,  unquestionably,  would  be  enforced 
against  him  ;  and  why  not  against  the  wife,  if 
she  is  capable  of  making  a  contract?  The 
whole  policy  of  the  law  is  against  this  doctrine. 

Chancellor  Kent  says  :  "Though  a  wife  may 
convey  her  estate  by  deed,  she  will  not  be 
bound  by  a  covenant  or  agreement  to  levy  a 
fine  or  convey  her  estate."  2  Kent,  Com.,  141. 
The  agreement  by  a  feme  covert,  with  the  as- 
sent of  her  husband,  for  a  sale  of  her  real  es- 
tate, is  absolutely  void  at  law,  and  the  courts 
of  equity  never  enforce  such  a  contract  against 
her.  5  Day,  492. 

It  was  decided  in  England,  in  Wotton  v. 
Hele,  2  Saund.,  178,  that  where  the  wife  joined 
with  her  husband  in  a  fine  to  grant  her  land 
with  covenant  of  warranty,  that  after  the  hus- 
band's death  an  action  of  covenant  would  lie 
against  the  wife,  on  the  eviction  of  the  grantee, 
and  this  case  was  relied  upon  by  the  appellant 
in  this  cause.  The  authority  of  Wotton  y.  Hele 
has  been  called  in  question  by  courts  in  this 
country  as  inapplicable  to  our  laws,  and  has 
been  overturned  in  Mass.  7  Mass.,  21.  291. 
And  in  our  Supreme  Court,  in  Jackson  v.  Van- 
derheyden,  17  Johns.,  167,  it  is  decided  that  the 
wife  could  not  bind  herself  personally  by  a 
covenant  in  her  deed. 

*On  the  whole,  I  do  not  feel  at  liberty  [*22 
to  depart  from  the  provisions  of  the  statute  ; 
they  are  wise  and  salutary,  and  intended  for 
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the  protection  of  the  wife  against  the  cupidity 
and  improper  influence  of  the  husband. 

He  that  wishes  to  devest  a  married  woman 
of  her  land  must  take  care  that  the  statute  is 
complied  with  before  he  parts  with  his  money. 

The  Chancellor's  decree  must  be  affirmed. 

Whereupon,  the  order  of  the  Chancellor  dis- 
solving the  injunction  was  unanimously  affirmed, 
with  costs  to  be  paid  by  the  appellant.  Leave, 
however,  was  given  to  the  appellant  to  amend  his 
bill. 

Cited  in-10  Paige,  346 ;  4  N.  Y.,  12 ;  8  Barb.,  86 ;  16 
Abb.  Pr.,  335 ;  4  Sandf .,  424 :  4  Bos.,  297  ;  1  Rob..  182 ; 
2  Leg.  Obs.,  273 ;  2  Code  R.,  124 ;  19  Wis.,  475 ;  46  Wis., 
689 ;  55  Mo.,  268  ;  36  Am.  Dec.,  89  (10  Ohio,  305). 


DUNHAM,  Appellant, 

AND 

JACKSON,  Respondent. 

Equity  Pleading — Tender — Offer  to  Draw  Check 
is  not  a  Tender —  What  Excuses  Actual  Tend- 
er. 

On  a  bill  to  redeem  stock,  alleging1  that  the  same 
had  been  pledged  for  $500,  an  answer  that  the  stock 
was  pledged  for  $800,  in  addition  to  the  $500  alleged 
in  the  bill,  was  held  to  be  responsive  to  the  bill,  and 
not  the  setting  up  of  a  distinct  and  new  matter,  in 
avoidance  of  the  equity  admitted  by  the  answer ; 
and  that  the  answer  must  prevail  against  the  evi- 
dence of  a  single  witness,  unsupported  by  other 
witnesses,  and  uncorroborated  by  circumstances. 

Where  the  parties  came  together  for  the  purpose 
of  redeeming  the  stock  pledged,  and  a  broker  at- 
tended to  receive  a  re- assignment  of  the  stock,  and 
to  pay  what  should  be  found  to  be  due  to  the 
pledgee,  and  the  broker,  after  the  amount  was 
agreed  upon,  being  requested  by  the  agent  of  the 
pledger  to  draw  his  check  for  the  amount,  took  out 
of  his  pocketbook  a  blank  check  for  the  purpose  of 
filling  it  up,  was  interrupted  by  the  pledgee  observ- 
ing let  it  be  done  to-morrow,  and  demanding  that 
the  whole  value  of  the  stock,  being  about  $700  more 
than  the  amount  liquidated,  should  be  paid  to  him, 
under  the  pretense  that  he  was  responsible  as  sure- 
ty for  the  pledger,  on  another  and  separate  account, 
it  was  held,  that  these  circumstances  did  not  amount 
to  a  tender. 

The  bare  refusal  to  receive  the  sum  due,  and  the 
demand  of  a  larger  sum,  is  not  enough  to  excuse 
the  actual  tender  of  the  money. 

Where  a  party  is  entitled  to  redeem,  the  proper 
decree  is  that  the  complainant  have  the  privilege  to 
do  so,  and  not  that  the  bill  be  dismissed;  if  the  latter 
decree  be  entered  after  a  hearing  upon  the  merits, 
all  future  claim  to  redemption  is  barred- 
Citations— 1  Johns.,  580 :  2  Johns.  Ch..  93,  note  ; 
Redesdale's  Treat.,  44 ;  1  Johns.  Ch.,  75 ;  Coop.  PL, 
11 ;  2  Carr.  &  P.,  77;  10  East,  101:  7  Moore,  59 ;  17  Com. 
Law.  (S.  C..  70);  11  Ves.,  199 ;  4  Kent,  Com.,  179. 

A  PPEAL  from  chancery.  The  appellant  filed 
1JL  a  bill  in  chancery,  alleging  that  Feb.  22, 
23*]  1827,  she,  by  *her  agent,  D.  S.  Qriswold, 
borrowed  of  the  respondent  $500,  and  to  secure 
the  payment  thereof  she,  by  her  said  agent,  as- 
signed to  the  respondent  40  shares  of  Will- 
iamsburgh  Ferry  Company  stock,  of  the  nom- 
inal value  of  $50  per  share,  and  delivered  to 
him  a  certificate  of  the  stock  assigned;  that  she 
had  tendered  to  the  respondent  the  full  amount 
of  the  principal  and  interest  of  the  debt,  and 
requested  a  re-assignment  of  the  stock,  which 
was  refused  ;  and  after  averring  a  readiness 
and  willingness  to  pay,  she  prayed  a  decree 
that  the  respondent  might  be  compelled  to  re- 
assign ;  and  that  in  the  mean  time  he  be  re- 
strained by  injunction  from  conveying  away 
the  stock.  The  respondent,  in  his  answer, 
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stated  that  Feb.  22,  1827,  he  made  a  loan  of 
$500  to  D.  S.  Griswold,  and  admitted  that  he 
received  a  certificate  of  transfer  of  the  40 
shares  of  stock,  but  that  such  transfer  was 
made  not  only  as  security  for  the  $500  then 
advanced,  but  also  for  moneys  previously  lent 
by  him  to  Griswold  ;  and  that  the  loans  made 
by  him  to  Griswold  amounted  in  the  whole  to 
$1,300.64.  The  respondent  further  stated  in 
his  answer  that  Griswold  never  intimated  to 
him  that  in  obtaining  the  loan  of  the  $500  he 
acted  for  or  in  behalf  of  any  person  other  than 
himself,  nor  had  he  any  knowledge  until  sev- 
eral days  after  the  loan  of  the  $500  that  the 
stock  was  the  property  of  any  other  person 
than  Griswold,  when  on  examining  the  books 
of  the  Williamsburgh  Ferry  Co.  he  ascertained 
that  the  40  shares  of  stock  had  been  transferred 
to  him  by  the  appellant.  Griswold  was  ex- 
amined as  a  witness,  and  testified  that  he  was 
the  general  agent  of  the  appellant,  and  man- 
aged all  her  pecuniary  matters  ;  that  the  loan 
of  the  $500  was  made  to  the  appellant,  he,  the 
witness,  acting  as  her  agent  in  the  transaction, 
and  informing  the  respondent  that  the  loan 
was  for  her  benefit,  to  enable  her  to  pay  off 
several  small  accounts  owing  by  her  ;  that  the 
money  was  paid  to  him,  the  witness,  in  several 
parcels,  for  which  he  gave  acknowledgments 
in  his  own  proper  name,  without  specifying, 
either  in  the  body  of  the  acknowledgments  or 
in  the  signature,  that  it  was  received  by  him  as 
agent,  although  such  was  his  ordinary  practice 
when  he  received  money  for  the  appellant ;  but 
that  it  was  possible  that  in  cases  where  he  had 
*acted  for  a  long  time  to  the  knowledge  [*24 
of  the  party  he  dealt  with  as  agent  for  the  ap- 
pellant, the  agency  expressly  in  writing  may 
have  been  forgotten  or  omitted,  as  was  the  case 
in  the  transaction  with  the  respondent.  Pre- 
vious to  the  filing  of  the  bill,  the  appellant 
made  a  tender  of  the  $500  with  the  interest 
thereof,  which  the  respondent  refused  to  ac- 
cept. Also,  at  another  time,  previous  to  the 
filing  of  the  bill,  the  respondent  and  Griswold 
had  a  meeting  for  the  purpose  of  closing  the 
concern  relative  to  the  stock,  and  a  broker  of 
the  name  of  Tracy  attended  to  receive  the  as- 
signment, to  enable  him  to  fulfill  a  contract 
made  by  the  appellant.  There  was  much  con- 
versation between  the  respondent  and  Griswold 
.on  the  subject.  Previous  to  the  assignment  of 
the  40  shares  of  stock  there  had  been  11  other 
shares  of  the  same  stock  assigned,  belonging 
to  the  appellant,  by  Griswold,  to  the  respond- 
ent, so  that  he  held  51  shares  in  the  whole. 
Griswold  in  the  hearing  of  D.  R.  Dunham,  a 
brother  of  the  appellant,  to  expedite  the  busi- 
ness, proposed  to  the  respondent,  "supposeyou 
transfer  to  Mr.  Tracy  40  shares,  and  he  will 
pay  you  $500  ;"  the  respondent  objected  to 
doing  so,  saying  that  he  wanted  to  settle  the 
whole  account.  After  some  altercation  between 
the  respondent  and  Griswold  as  to  the  amount 
due,  Griswold  agreed  to  pay  the  respondent 
the  amount  of  his  claim,  which  the  witness 
said  was  about  $1,800,  and  requested  Tracy  to 
draw  a  check  for  the  amount.  Tracy  took  out 
of  his  pocketbook  a  blank  check  for  the  pur- 
pose of  filling  it  up.  Griswold  observed  to  the 
respondent,  "you  will  make  the  transfer  to 
Mr.  Tracy,  and  he  will  pay  you  the  money." 
The  respondent  hesitated  a  little,  and  then  ob- 
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served  to  Mr.  Tracy, '  'let  it  be  done  to-morrow ;" 
whereupon  Tracy  left  the  parties,  he  having 
attended  for  the  purpose  of  paying  what  should 
be  found  due  to  the  respondent,  and  testifying 
that  he  would  have  paid  to  the  amount  of  $2,- 
000,  had  he  been  requested  so  to  do  by  Gris- 
wold.  Griswold  asked  the  respondent  why  he 
did  not  transfer  the  stock  to  Tracy,  the  re- 
spondent answered  that  he  was  surety  for  the 
appellant  in  a  replevin  bond,  and  that  he 
wished  to  be  indemnified,  and  that  he  would 
not  re-assign  the  stock  unless  he  received  the 
whole  amount  for  which  it  was  agreed  to  be 
25*]  sold  by  the  appellant,  *which  was  $40 
per  share.  After  the  proofs  were  closed  and  the 
cause  noticed  for  hearing,  the  appellant  pre- 
sented a  petition  to  the  Chancellor,  stating  that 
the  stock  had  greatly  depreciated  since  the 
time  of  the  tender,  and  since  the  commence- 
ment of  the  suit,  and  praying  that  it  might  be 
referred  to  a  master  to  inquire  what  amount  of 
depreciation  the  stock  had  undergone.  Which 
reference  was  accordingly  made,  and  the  mas- 
ter was  further  directed  to  report  the  several 
amounts  due  from  the  appellant,  and  from 
Griswold  to  the  respondent,  for  advances  made 
as  alleged  in  the  answer.  The  master  reported 
that  there  was  due  from  the  appellant  $552.34, 
and  from  Griswold  $609.57  ;  that,  at  the  time 
of  the  filing  of  the  bill,  the  stock  (which  bore 
a  nominal  value  of  $50  per  share)  was  worth 
76  cents  on  the  dollar,  or  seventy-six  per  cent., 
and  that  at  the  date  of  his  report  it  was  worth 
nothing.  The  respondent  excepted  to  the 
master's  report,  because  the  $500  loan  was 
charged  to  the  appellant  and  not  to  Griswold, 
and  also  objected  to  the  amount  of  deprecia- 
tion reported  by  the  master. 

The  Chancellor  decided  that  the  transfer  of 
the  40  shares  of  stock  was  made  to  secure  the 
payment  of  the  whole  amount  advanced  by  the 
respondent  to  Griswold,  and  decreed  that  the 
appellant  have  leave  to  redeem  the  stock  with- 
in three  months  upon  paying  the  several  sums 
reported  by  the  master,  together  with  the  re- 
spondent's costs;  and  that,  upon  payment  of 
the  same,  the  respondent  assign  as  well  the  40 
shares  of  stock  as  the  11  shares  first  transferred ; 
and  in  case  of  default  in  the  payment,  that  the 
bill  be  dismissed,  and  that  the  appellant  be  for- 
ever barred  from  redeeming  the  stock,  and 
that  she  pay  the  costs  of  the  suit  in  chancery. 
The  following  opinion  was  delivered : 

By  the  Chancellor.  The  answer  of  Jack- 
son as  to  the  transfer  of  the  stock  in  security 
for  all  the  sums  advanced,  is  responsive  to  the 
bill,  which  in  substance  charges  that  it  was  as- 
signed to  him  as  security  for  the  $500  only.  In 
this  point  it  is  contradicted  by  the  deposition 
26*]  of  one  *witness,  who  testifies  under  cir- 
cumstances which  are  not  calculated  to  throw 
any  particular  weight  into  the  scale  in  opposi- 
tion to  the  answer  beyond  the  unsupported  tes- 
timony of  one  whose  feelings,  at  least,  are 
strongly  interested  againt  the  defendant.  There 
is  nothing  in  the  other  testimony  in  the  cause 
to  destroy  the  credit  of  the  answer.  I  must, 
therefore,  declare  that  the  transfer  was  made 
to  secure  the  whole  amount  advanced,  and  that 
the  complaint  is  not  entitled  to  redeem  without 
paying  the  whole  sum  and  interest.  There  has 
been  no  legal  tender  or  valid  offer  to  pay  the 
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whole  amount  sufficient  to  conclude  the  de- 
fendant. There  must,  therefore,  be  a  decree 
authorizing  the  complainant  to  redeem  the 
whole  amount  of  stock  at  any  time  within  three 
months  after  the  date  of  this  decree,  on  her 
paying  to  the  defendant  the  two  several  sums 
of  $552.34  and  609.57,  with  interest  thereon 
from  the  date  of  the  master's  report,  and  the 
defendant's  costs  in  this  cause  to  be  taxed.  And 
if  she  shall  not  redeem  the  same  within  the 
time  aforesaid,  that  then  the  bill  in  this  cause 
be  dismissed  with  costs,  and  her  right  to  re- 
deem the  same  be  forever  barred.  The  con- 
clusion at  which  I  have  arrived  renders  the  ex- 
ceptions immaterial,  as  the  stock  was  pledged 
for  the  payment  of  the  whole  amount  without 
any  knowledge  on  the  part  of  Jackson,  that 
the  complainant  had  any  interest  in  the  stock 
or  money,  it  is  perfectly  immaterial  what  part, 
if  any,  was  applied  to  her  use. 

The  complainant  below  appealed,  and  the 
cause  here  was  argued  by, 

Mr.  R.  Sedgwick,  for  the  appellant,  and 

*>y, 

Messrs.  J.  O.  Grim  and  S.  A.  Foot,  for 

the  respondent. 

Points  raised  on  the  part  of  the  appellant: 
1.  There  ought  to  have  been  a  decree  in  fa- 
vor of  the  appellant,  and  that  the  respondent 
pay  the  amount  of  the  depreciation  of  51  shares 
of  stock,  as  reported  by  the  master,  with  costs. 
*2.  The  answer  of  the  respondent  was  [*2  7 
not  competent  to  establish  a  claim  in  his  favor 
for  any  particular  amount  beyond   the   $500 
mentioned  in  the  bill. 

3.  If  it  was  proper  to  render  any  decree 
against  the  appellant,  it  should  have  been  sim- 
ply that  the  bill  be  dismissed  with  costs,  but 
without  prejudice  to  the  rights  of  the  appel- 
lant. 

4.  The  tender  or  offer  of  payment  of  the 
whole  amount  of  the  account  of  the  respond- 
ent was  sufficient. 

5.  At  all  events,  the  decree  ought  to  have 
left  it  open  to  the  appellant  to  show  a  right  to 
redeem,  on  the  payment  of  any  sum  beyond 
$500,  according  as  the  rights  of  the  appellant 
might  be  made  to  appear. 

Points  urged  on  the  part  of  the  respondent : 

1.  The  respondent's  answer  fully  and  explic- 
itly sets  forth  the  fact,  that  the  40  shares  of 
stock  in  question  were  received  as  security  for 
the  general  indebtedness  of  Daniel  S.  Griswold 
to  the  respondent,  and  that  they  were  not  re- 
ceived, as  alleged  in  the  bill  and  testified  to  by 
Griswold,  as  security  only  for  the  $500  bor- 
rowed Feb.  22,  1827. 

The  respondent's  answer  also  sets  forth  the 
facts  fully  and  clearly,  that  the  loan  of  the  $500 
made  Feb.  22,  1827,  was  made  to  and  for  the 
said  Griswold,  and  that  he  did  not  know  that  it 
was  made  for  the  benefit  of  the  appellant;  that 
he  believed  the  40  shares  of  stock  were  the  prop- 
erty of  Griswold,  and  that  he  did  not  learn 
that  they  belonged  to  the  appellant  until  some 
time  after  the  moneys  he  loaned  to  Griswold 
had  been  advanced  to  him. 

2.  The  answer  is  contradicted  by  only  one 
witness,  viz. :  Griswold  ;  and  the  accompany- 
ing circumstances,  instead  of  corroborating, 
lead  to  a  disbelief  of  his  testimony. 

3.  If  the  shares  were  received  to  secure  the 
general  balance  due  from  Griswold  to  the  re- 
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spondents  for  money  loaned,  then  the  decree  of 
the  Court  of  Chancery  must  be  correct. 
28*]    *lhe  following  opinion  was  delivered: 

By  Mr.  Justice  Marcy.  The  bill  in  this  case 
was  filed  for  the  redemption  of  40  shares  of 
stock,  pledged  or  transferred  to  the  respondent 
as  security  for  the  payment  of  a  loan  of  $500. 
In  the  answer  the  respondent  admits  that  he 
holds  the  stock  as  a  pledge,  but  denies  that  it  is 
for  the  loan  of  the  $500  alone  ;  he  says  it  was 
pledged  for  the  repayment  of  that  sum  and 
about  $800  more,  being  the  amount  of  several 
loans  antecedent  to  that  charged  in  the  bill. 
The  pledge  was  effected  through  the  agency  of 
Daniel  S.  Griswold,  and  a  question  is  now 
raised  as  to  his  power  to  pledge  for  any  other 
loan  than  that  for  $500,  which  was  made  for 
the  benefit  of  the  appellant;  the  other  loans 
for  which  the  respondent  pretends  to  hold  the 
stock  were  made  on  Griswold's  individual  ac- 
count. The  agency  of  Griswold  is  stated  in  the 
bill,  and  the  respondent  is  charged  with  know- 
ing it;  but  the  respondent  in  his  answer  posi- 
tively denies  such  knowledge,  and  affirms  that 
Griswold  did  not  inform  him  that  the  stock  be- 
longed to  the  appellant,  or  that  the  loan  was 
on  her  account;  he  made  the  loan,  he  says,  to 
Griswold  individually,  and  took  the  stock  as 
his  property,  without  any  knowledge  or  belief 
that  it  belonged  to  the  appellant. 

It  was  asserted  on  the  argument,  that  the 
question  as  to  Griswold's  power  to  pledge  the 
stock  for  any  sum  beyond  $500,  was  not  agi- 
tated in  the  court  below ;  if  so,  it  ought  not  to 
be  raised  here.  That  matter  does  not  seem  to 
have  been  in  litigation  there  ;  nothing  is  said 
about  it  in  the  Chancellor's  opinion,  nor  does 
the  proof  in  the  case  bear  upon  the  question. 
The  testimony,  however,  shows  that  Griswold 
was  an  agent  of  the  most  general  character; 
he  had  the  entire  charge  of  the  appellant's  pe- 
cuniary concerns,  and  managed  them  without 
any  very  special  direction  from  her.  He  was 
also  the  secretary  of  the  Williamsburgh  Ferry 
Co.,  and  brought  the  certificate  of  the  stock  to 
the  respondent  with  his  name  therein  inserted. 
His  right  to  transfer  is  not  questioned,  and,  if 
it  was  given  with  restrictions  that  should  have 
been  clearly  shown  before  it  could  be  set  up  to 
the  prejudice  of  the  respondent.  By  giving 
29*]  Griswold  *power  to  transfer  the  stock, 
and  thereby  enabling  him  to  exhibit  himself  in 
the  light  of  the  absolute  owner,  the  appellant 
put  him  in  a  situation  to  practice  a  fraud;  and 
if  he  has  done  so,  she  is  to  suffer  thereby, 
rather  than  a  bona  fide  purchaser.  If,  there- 
fore, we  were  at  liberty  to  entertain  the  ques- 
tion as  to  Griswold's  authority  to  pledge  the 
stock  to  the  extent  and  for  the  purpose  the  re- 
spondent contends  he  did,  we  should  find  no 
difficulty,  I  apprehend,  in  determining  that  the 
appellant  cannot  avail  herself  of  his  want  of 
authority  without  bringing  home  to  the  re- 
spondent notice  of  Griswold's  abuse  of  his 
agency.  Knowledge  that  the  stock  was  the  prop- 
erty of  the  appellant  is  explicitly  charged  in  the 
bill,  and  positively  proved  by  the  testimony  of 
Griswold;  and  the  denial  in  the  answer  is  as 
explicit  and  positive.  The  testimony  of  Gris- 
wold, unsupported  by  any  other  witness,  and 
uncorroborated  by  circumstances,  cannot  es- 
tablish in  opposition  to  the  denial  of  the  an- 
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swer,  that  the  respondent  had  knowledge  that 
Griswold  was  acting  as  the  agent  of  the  appel- 
lant in  making  the  pledge  of  the  stock.  If  it 
should  appear,  therefore,  that  the  pledge  was 
a  security  for  all  the  loans  instead  of  the  $500, 
the  appellant  cannot  have  the  stock  re-assigned 
to  her  by  paying  that  sum,  on  the  ground  that 
Griswold  had  no  authority  to  pledge  it  for 
more. 

Assuming  that  the  answer  in  relation  to  the 
sums  of  money  for  which  the  stock  was  pledged 
in  responsive  to  the  bill,  or  so  much  so  as  to 
make  it  evidence  for  the  respondent  (and  wheth- 
er it  is  or  not,  I  shall  presently  examine),  is  it 
disproved  ?  All  there  is  to  disprove  it,  is  the 
testimony  of  Griswold,  which  of  itself  cannot 
outweigh  the  answer.  There  is  nothing  in  the 
other  testimony  or  in  the  circumstances  to  add 
to  its  strength  on  this  point ;  on  the  contrary, 
I  think  they  are  rather  corroborative  of  the  an- 
swer. When  the  $500  were  paid,  acknowledg- 
ments were  given  by  Griswold  in  his  own 
name.  This,  he  admits,  was  contrary  to  his  us- 
ual mode  of  doing  the  appellant's  business  ;  his 
practice  was  to  add  the  word  "  agent "  to  his 
name  when  he  signed  writings  as  her  agent, 
and  the  reason  for  not  doing  so  in  this  instance 
is  not  very  satisfactory.  Though  this  fact  does 
not  bear  upon  the  precise  point  as  to  the  ex  - 
tent  of  the  pledge,  yet  it  well  accords  with 
*the  respondent's  account  of  the  trans-  f*3O 
action,  and  is  somewhat  inconsistent  with  that 
set  forth  in  the  bill.  When  there  was  an  at- 
tempt to  adjust  this  matter  in  the  presence  of 
D.  R.  Dunham  and  F.  A.  Tracy,  Griswold 
does  not  appear  to  have  asserted,  as  it  was 
natural  he  should  do,  that  the  pledge  was  only 
for  the  $500.  There  was  considerable  angry 
conversation  between  him  and  the  respondent 
on  that  occasion,  particularly  when  the  latter 
insisted  upon  retaining  the  shares  of  stock  to 
indemnify  himself  for  what  he  might  be 
obliged  to  pay  as  security  for  the  appellant  in 
a  replevin  suit.  If  Griswold  had  made  up  his 
mind  to  yield  to  the  first  exaction  in  extending 
the  pledge  over  the  loans  antecedent  to  that  for 
$500,  he  would  have  been  likely  to  advert  to 
this  unfair  conduct  when  another  claim  was 
set  up  by  the  respondent  to  be  adjusted  before 
he  would  consent  to  transfer  the  stock.  I  do 
not  consider  Griswold's  remark  to  the  respond- 
ent, as  testified  to  by  Dunham,  "  suppose  you 
transfer  to  Mr.  Tracy  the  40  shares,  and  he 
will  pay  you  the  $500,"  when  taken  in  connec- 
tion with  the  reply,  as  making  out  a  distinct 
assertion  that  the  pledge  was  for  $500  only.  To 
that  proposition  the  respondent  objected,  and 
said  he  wanted  to  settle  the  whole  account. 
This  objection  was  not  attempted  to  be  re- 
moved, as  it  was  very  natural  it  should  have 
been  if  the  pledge  applied  only  to  the  $500,  by 
an  allegation  from  Griswold  that  that  sum  was 
all  for  which  the  pledge  was  given.  The  state- 
ment in  the  answer  that  the  pledge  was  for 
$1,300  instead  of  $500,  is  not  disproved  ;  and 
it  must  be  considered  as  establishing  that  fact, 
if  this  part  of  it  is  proof  against  the  appellant. 
The  Cftancellor  viewed  it  in  that  light,  and  made 
it  in  part  the  foundation  of  his  decree. 

It  is  said,  on  the  part  of  the  appellant,  that 
the  answer,  by  setting  up  a  claim  to  retain  for 
a  sum  beyond  the  $500  specified  in  the  bill,  in- 
troduces new  matter,  not  responsive  to  the  bill 
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and  in  avoidance  of  its  equity.  The  rule  on 
this  subject,  as  I  understand  it,  is,  that  when 
an  answer  admits  a  distinct  fact  which  goes  to 
charge  the  defendant,  and  alleges  another  not 
responsive  to  the  bill,  by  way  of  discharge  or 
.avoidance  of  that  admitted,  the  latter  is  not  es- 
tablished by  the  answer.  If  a  guardian  or 
3 1*]  trustee  is  called  on  to  account.  *and  in 
his  answer  admits  a  sum  of  money  to  have 
been  received,  and  then  proceeds  to  show  the 
appropriation  of  it,  what  he  says  about  the  ap- 
propriation, unless  that  and  the  receipt  of  it  can 
be  regarded  as  parts  of  a  single  transaction,  is 
not  evidence  in  his  favor.  The  case  which  most 
aptly  illustrates,  and  goes  the  farthest  to  sus- 
tain the  position  for  the  appellant,  is  that  of 
Green  v.  Hart,  1  Johns.,  580.  One  Johnson 
had  given  his  note  to  Green,  which  was  accom- 
panied by  a  mortgage  as  security.  Green  in- 
dorsed the  note  to  Hart,  and  at  the  same  time 
delivered  to  him  the  mortgage.  Hart  filed 
his  bill,  stating  the  above  facts,  and  alleging 
that  he  paid  a  full  and  valuable  consideration 
for  the  note  and  mortgage,  and  prayed  that  the 
money  due  on  the  note  might  be  paid,  or  the 
premises  sold.  The  answer  set  up  usury  in  the 
consideration  for  the  assignment  of  the  note. 
One  of  the  questions  was  whether  usury  in  the 
transfer  of  the  note  was  established  by  the  an- 
swer. The  ground  taken  by  the  appellant  was 
that  the  respondent  having  set  forth  in  his  bill 
that  the  transfer  was  for  a  full  and  valuable 
consideration,  the  answer  setting  up  usury  was 
responsive  to  that  charge  and,  therefore,  ade- 
quate proof  of  the  usury.  This  view  of  the  case 
is  answered  by  Spencer,  /.,  who  delivered  the 
unanimous  opinion  of  the  court.  He  consid- 
ered that  Hart  had  unnecessarily  inquired  into 
the  consideration  of  the  transfer ;  but  as  he 
had  done  so,  Green  might  have  denied  it,  and 
then  Hart  would  have  been  put  to  his  proof. 
If  it  was  incumbent  on  him  to  establish  that 
fact,  without  proof  of  it,  he  would  have  failed 
in  his  suit.  The  burden  of  showing  that  the 
•consideration  was  illegal  or  inadequate  rested 
on  Green.  When  he  made  a  charge  of  usury,  he 
departed  from  the  question  put  to  him,  which 
admitted  only  of  an  affirmative  or  a  negative 
answer  ;  and  it  was  wholly  immaterial  wheth- 
er it  was  the  one  or  the  other.  "  I  view,"  said 
the  learned  judge,  "the  appellant's  answer 
•charging  usury  as  insisting  on  a  distinct  fact  by 
way  of  avoidance.  The  respondent  having  re- 
plied, and  given  him  an  opportunity  to  prove 
the  fact,  and  he  having  failed  to  do  so,  his  an- 
swer is  no  evidence  of  the  fact."  CJiancellor 
Kent  considers  this  decision  as  carrying  the  doc- 
trine, denying  the  answer  to  be  evidence,  to  its 
32*]  most  unrestricted  *extent.  2  Johns.  Ch., 
93,  note.  It  seems  to  proceed  upon  two  grounds: 
1st.  That  the  allegation  replied  to  was  unnec- 
essarily inserted  in  the  bill  ;  and  2d.  That  the 
answer  departed  from  the  question,  and  set  up 
a  distinct  fact  in  avoidance  of  the  transfer  of 
the  note.  The  last  was  the  principal  ground 
of  the  decision,  and  points  out  a  distinction 
which  must,  I  think,  control  our  decision  on 
this  part  of  the  case.  Has  the  respondent  here 
departed  from  the  questions  he  was  bound  to 
answer,  and  set  up  matter  in  avoidance  of  the 
appellant's  claim  ?  Would  a  simple  negative 
or  affirmative  answer  as  to  whether  the  stock 
was  or  was  not  pledged  for  the  loan  of  $500, 
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have  been  all  the  appellant  could  have  re- 
quired of  him  ?  He  was  required  to  answer  to 
the  premises  of  the  bill.  Whether  he  has  gone 
beyond  what  he  was  required  to  do,  may  be 
tested,  I  think,  by  supposing  an  interrogatory 
inserted  in  the  bill,  pointing  to  the  very  mat- 
ter which  he  has  answered,  and  he  had  refused 
to  answer;  would  the  court  have  compelled  an 
answer  ?  Interrogatories  are  not  a  necessary 
part  of  the  bill  ;  nor  are  they  to  be  answered, 
unless  they  are  such  as  are  warranted  by  the 
premises  or  the  allegations  of  the  bill.  Redes- 
dale  Treat. ,  44.  If  the  respondent  had  stopped 
after  denying  that  the  stock  was  pledged  for 
the  loan  of  $500,  and  refused  to  answer  an  in- 
terrogatory as  to  the  amount  for  which  it  was 
pledged,  because  such  an  interrogatory  was 
not  warranted  by  the  bill,  there  would  have 
been,  it  appears  to  me,  very  little  difficulty  in 
showing  the  answer  to  be  insufficient.  The 
bill  seeks  a  disclosure,  not  only  of  the  pledge, 
but  of  the  attendant  circumstances.  The  sura 
for  which  it  was  made  is  a  most  important 
fact  connected  with  the  transaction  of  the 
pledge.  If,  then,  the  respondent  answers  in 
relation  to  the  premises  of  the  bill  what  the  ap- 
pellant could  have  required  him  to  answer  by 
an  interrogatory,  the  answer  must  necessarily 
be  regarded  as  responsive  to  the  bill.  Again, 

I  may  ask,  what  was  the  object  of  the  suit  ? 
Not  merely  to  ascertain  the  simple  fact  whether 
the  pledge  was  for  the  loan  of  $500  ;  it  was  to 
procure  a  decree  for  the  transfer  of  the  stock. 
The  defendant  is  bound   to  admit  or  deny 
the  facts  stated  in  the  bill,  with  all  their  ma- 
terial circumstances,  without  *special  [*33 
interrogatories  for  that  purpose.     Coop.  PL, 

II  ;  1  Johns.  Ch.,  75.     The  amount  for  which 
the  stock  was  held  by  the  respondent  was  a 
material  circumstance.  When  he  acknowledged 
the  pledge  of  the  stock  as  he  was  required  to 
do,  he  was  bound  to  show  the  nature  and  extent 
of  it.  to  the  end  that  a  decree  might  be  made 
for  its  redemption.  Stating  the  fact  that  it  was 
pledged  for  $1,300  instead  of  $500  was  only 
disclosing  a  part  of  the  transaction,  and  can- 
not, therefore,  be  regarded  as  distinct  and  new 
matter  set  up  in  avoidance  of  the  equity  ad- 
mitted by  the  respondent,  or  made  out  by  the 
appellant.     I  come  to  the  conclusion  that  the 
answer  establishes  the  fact  that  the  stock  was 
held  in  pledge  for  $1,300.64. 

We  are  next  to  inquire  if  there  was  a  suffi- 
cient tender  of  this  sum  before  the  bill  was 
filed.  The  facts  relied  on  to  make  out  the  ten- 
der are  those  which  took  place  when  Dunham 
and  Tracy  were  present.  There  was  then  an 
offer  to  pay  the  amount  for  which  the  stock 
was  pledged  by  Mr.  Tracy's  check.  He  took 
from  his  pocket  a  blank  check,  and  was  about 
to  fill  it  up  for  the  proper  sum  when  the  re- 
spondent asserted  a  claim  for  the  full  value  of 
the  stock,  which  was  considered  to  be  worth 
at  that  time  about  $2,000.  If  the  respondent 
had  not  insisted  upon  what  it  is  not  now  pre- 
tended he  had  a  right  to,  the  stock  would  prob- 
ably have  been  then  redeemed ;  but  enough 
was  not  done,  it  is  thought,  to  constitute  a  le- 
gal tender.  I  have  looked  at  the  cases  referred 
to  on  the  argument  on  the  subject  of  a  tender, 
and  I  find  not  one  among  them  that  goes  quite 
so  far  as  we  should  be  obliged  to  go  in  pro- 
nouncing what  occurred  upon  this  occasion  a 
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sufficient  tender.  There  is  a  Nisi  Prius  case 
in  2  Carr.  &  P.,  77,  where  it  was  held  that  an 
offer  by  a  third  person  to  go  up  stairs  and  get 
the  sum  which  the  defendant  said  he  was  will- 
ing to  give  the  plaintiff,  and  the  plaintiff  re- 
plying that  it  was  unnecessary  to  do  so,  for  he 
would  not  take  it,  was  sufficient  proof  to  sus- 
tain a  plea  of  tender  for  that  sum.  There  has 
been,  and  I  think  very  properly,  some  relaxa- 
tion of  the  rigid  rules  in  relation  to  making  a 
tender ;  but  if  the  effect  of  this  relaxation  is  to 
render  it  a  matter  of  uncertainty  what  shall 
constitute  a  tender,  nothing  will  have  been 
34*]  gained  *by  it.  Rigid  rules  are,  upon  the 
whole,  better  than  uncertain  ones.  In  Thomas 
v.  Evans,  10  East,  101,  the  K.  B.  decided  that, 
to  make  a  legal  tender,  "  the  actual  produc- 
tion of  the  money  due,  in  moneys  numbered, 
is  not  necessary,  if,  the  debtor  having  it  ready 
to  produce  and  offering  to  pay  it,  the  creditor 
dispenses  with  the  production  of  it  at  the  time, 
or  do  anything  which  is  equivalent  to  that." 
The  equivalent  act  spoken  of  by  Ld.  Ellen- 
borough  is  something  more,  it  would  seem, 
than  a~bare  refusal  to  receive  the  money  pro- 
posed to  be  paid,  because  the  sum  was  not 
large  enough  ;  for  that  was  done  by  the  cred- 
itor in  that  case,  and  yet  the  tender  was  held 
to  be  insufficient.  (Jh.  J.  Dallas,  in  charging 
the  jury  in  Kraus  v.  Arnold,  said  that  "  to  con- 
stitute a  legal  tender,  the  money  must  be  act- 
ually produced,  unless  the  plaintiff  dispenses 
with  the  tender  by  expressly  saying  the  de- 
fendant need  not  produce  the  money,  as  he 
would  not  accept  it."  This  decision  was  eon- 
firmed  by  the  English  C.  P.  7  Moore,  59 ;  17 
Com.  Law  (S.  C.),  70.  There  is,  in  the  facts  of 
the  last  case,  a  striking  resemblance  to  those 
in  the  case  now  under  consideration.  The 
agent  of  the  defendant  offered  to  pay  the  clerk 
of  the  plaintiff's  attorney  £7  12s. ,  saying  that 
one  Tinson  bad  the  money  for  that  purpose ; 
but  the  clerk  demanded  £8.  Tinson  was  pres- 
ent, and  put  his  hand  in  his  pocket  to  take  out 
his  pocketbook  to  pay  the  £7  12s.  /  but  the 
agent  of  the  defendant  desired  him  not  to  do 
so,  as  £8  were  demanded.  The  court  said  the 
money  should  have  been  produced,  for  the 
clerk  might  have  been  tempted  to  take  it.  It 
is  to  be  observed  that  in  both  the  cases  to 
which  I  have  referred  the  circumstance  of  de- 
manding more  than  it  was  proper  to  pay  was 
not  considered  an  act  equivalent  to  dispensing 
expressly  with  the  production  of  the  money. 
We  must  say  in  this  case,  unless  we  deny  the 
law  which  was  applied  to  those  cases,  that  the 
actual  production  of  the  money  was  not  dis- 
pensed with  ;  neither  money  nor  a  check  was 
tendered  ;  and  although  a  broker  was  present, 
who  was  willing  to  give  his  check  for  the  sum 
to  be  paid,  I  am  afraid  it  would  be  innovating 
upon  well  established  principles  to  hold  that 
35*]  this  amounted  to  a  tender.  *I  am  obliged, 
therefore,  to  adopt  the  conclusion  to  which  the 
Chancellor  came  on  this  point.  The  tender 
was  not  made  out. 

There  was  a  question  on  the  argument  as  to 
what  should  have  been  the  decree,  admitting 
that  it  must  be  against  the  appellant.  Should 
it  have  been,  as  it  is,  a  decree  for  a  foreclosure, 
if  the  appellant  did  not  redeem  within  a  speci- 
fied time,  or  should  the  bill  have  been  dis- 
missed ?  If  the  dismissal  of  a  bill  to  redeem, 
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after  a  hearing  upon  the  merits,  operates  as  a 
bar  to  any  future  claim  to  redeem,  then  a  de- 
cree of  dismissal,  where  there  is  a  right  to  re- 
deem, would  be  erroneous.  That  such  would 
have  been  the  effect  of  a  dismissal  of  the  ap- 
pellant's bill  I  think  is  established  by  the  case 
of  the  Bishop  of  Winchester  v.  Paine,  11  Ves., 
199.  Ld.  Eldon  says  that  "  if  a  bill  filed  by  a 
mortgagor  for  redemption  is  dismissed,  the 
money  not  being  paid  at  the  time,  that  operates 
as  a  foreclosure,  and  is  equivalent  to  a  decree 
of  foreclosure."  "  The  equity  of  redemption," 
says  Chancellor  Kent,  "may  be  foreclosed  by 
the  act  of  the  mortgagor  himself ;  for,  upon  a. 
bill  to  redeem,  the  plaintiff  is  required  to  pay 
the  defendant  by  a  given  time,  which  is  usually 
six  months  after  the  liquidation  of  it;  and  upon 
his  default,  the  bill  is  dismissed  for  non-pay- 
ment, which  is  a  bar  to  a  new  bill,  and  is  equiv- 
alent to  a  decree  of  absolute  foreclosure."  4 
Kent,  Com.,  179.  The  appellant  had  an  un- 
doubted right  to  redeem  on  paying  the  $1,300.- 
64.  A  decree,  therefore,  which  should  have 
denied  her  that  right  in  this  suit,  and  would 
have  operated  as  a  bar  to  her  right  on  another 
bill  or  in  a  suit  at  law,  would  have  been  un- 
just. I  think  the  decree  for  a  foreclosure,  un- 
less the  appellant  came  in  and  redeemed  with- 
in the  time  mentioned  therein,  was  correct. 

I  regret,  however,  that  the  respondent  wa& 
allowed  costs.  His  unwarrantable  conduct  in 
seeking  to  retain  the  stock  on  a  claim  for  which 
it  was  never  pledged  prevented,  undoubtedly, 
a  redemption  ;  but  as  costs  are  so  much  in  the 
discretion  of  the  Chancellor  that  an  appeal  can 
never  or  rarely  be  sustained,  on  his  decision 
relating  to  them,  it  would  not  be  correct,  per- 
haps, to  modify  the  decree  in  this  respect.  If, 
however,  the  consideration,  which,  in  my  judg- 
ment, should  have  withheld  costs  from  the  re- 
spondent in  the  court  below,  could  properly 
*be  permitted  to  influence  our  decision  [*3C5 
on  the  question  of  giving  costs  on  this  appeal, 
I  would  most  readily  yield  to  it. 

This  being  the  unanimous  opinion  of  the 
court,  with  the  exception  of  a  single  member, 
the  decree  of  tfie  Chancellor  was,  thereupon,  af- 
firmed; but  without  costs.  On  the  question  of 
costs  the  members  were  divided — 5  being  for 
and  12  against  allowing  costs. 

Cited  in— 11  Wend.,  348;  26  Wend.,  556:  4  Hill,  523^ 
21  N.  Y.,  366 ;  45  N.  Y.,  841 ;  86  N.  Y.,  137 ;  46  BarW 
228 ;  66  Pa.  St.,  492 ;  41  Cal.,  422. 
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EBENEZER  8.  BEACH  ET  AL. 

Pleading  and  Practice  in  Equity — Joint  and 
Several  Answer  Should  be  Sworn  to  by  All  the 
Defendants  —  Waiver  —  Irregularity  of  Prac- 
tice, How  Cured. 

Where,  in  a  suit  against  12  defendants,  an  answer 
was  put  in  and  filed,  purporting  to  be  the  joint  and 
several  answer  of  all,  but  was  in  fact  not  signed  or 
sworn  to  by  one  of  the  defendants,  and  after  a  rep- 
lication was  filed,  proofs  taken,  the  cause  set  down 
for  hearing,  a  motion  for  re-examination  of  a  wit- 
ness, a  denial  of  the  same,  an  appeal  from  such  de- 
cision, and  a  motion  for  leave  to  file  a  supplemental 
bill,  a  separate  answer  was  filed  without  leave  of 
the  court  by  the  defendant  who  had  not  joined  in 
the  original  answer,  setting  forth  substantially  the- 
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same  defenses  asked  to  be  allowed  to  be  set  forth  in 
the  supplemental  bill,  it  was  held,  that  the  separate 
answer  was  filed  irregularly,  and  it  was  directed  to 
be  taken  off  the  flies  of  the  court. 

It  seems,  that  where  the  parties  agree  that  an  an- 
swer may  be  put  in  without  oath  or  signature,  it  is 
of  course  for  the  court  so  to  order. 

An  answer  should  regularly  be  signed  and  sworn 
to  but  the  signature  and  oath  may  be  waived  by  the 
complainant,  and  the  filing  of  a  replication  is  evi- 
dence of  such  waiver. 

Citations-6  Ves.,  171 ;  18  Ves.,  468 ;  2  Ves.  &  B., 
310 ;  3  Bro.,  C.  C.,  399 ;  19  Ves.,  628 ;  Coop.,  Tr.  on  PI.. 
325  •  2  Johns.  Ch.,  242,  249 ;  5  Johns.  Ch.,  191,  192 ;  1 
Madd.,  265 ;  1  Younge  &  J.,  533 ;  12  Ves.,  159 ;  18  Ves., 
468;  11  Ves.,  62,  202. 

A  PPEAL  from  chancery.  This  is  an  appeal 
li  from  an  order  of  the  Chancellor  of  Aug. 
6, 1830,  directing  an  answer  in  the  above  cause, 
put  in  by  Ebenezer  8.  Beach,  one  of  the  de- 
fendants, separately,  and  filed  Aug.  15,  1829, 
to  be  taken  from  the  files  of  the  court.  The 
bill  was  filed  in  June,  1827.  Notice  of  ap- 
pearance was  given  by  R.  C.  Wheeler,  one  of 
the  defendants,  in  person,  and  as  solicitor  for 
all  the  other  defendants.  In  Oct.,  1827,  an 
answer  was  put  in,  purporting  to  be  the  joint 
and  several  answer  of  Ebenezer  S.  Beach, 
William  S.  Dezeng  and  the  other  defendants, 
naming  them  all ;  and  a  copy  was  served  on 
the  complainants'  solicitor,  with  a  notice  in- 
dorsed thereon,  entitled  "  In  Chancery  :  Eben- 
37*]  ezer  8.  Beach,  etc.,  ads.  The  *  Fulton 
Bank  ;  "  that  the  same  was  a  copy  of  the  an- 
swer filed.  The  answer  was  sworn  to  by  all 
the  defendants  except  Beach,  had  the  signa- 
tures of  the  solicitor  and  counsel  of  the  defend- 
ants, but  was  neither  signed  nor  sworn  to  by 
Beach.  Nov.  19,  1827,  a  replication  was  put 
in  to  the  answer,  and  at  the  same  time  a  rule 
to  produce  witnesses  was  given.  Jan.  2,  1828, 
an  order  extending  the  time  to  produce  wit- 
nesses was  served  on  the  complainants'  solic- 
itor, entitled  "Ebenezer  S.  Beach,  Peter  Bain 
et  al.  ads.  The  Fulton  Bank;"  and  on  the 
same  day  the  complainants'  solicitor  was  served 
with  a  notice  of  a  motion  for  the  examination 
of  one  of  the  defendants  as  a  witness,  accom- 
panied with  a  copy  of  a  petition  purporting  to 
be  verified  by  the  oath  of  the  defendant's  so- 
licitor, stating  that  the  cause  was  at  issue  ; 
which  motion  was  made  and  granted,  and  the 
defendant  examined.  In  April  and  May,  1828, 
the  complainants  examined  their  witnesses.  In 
July,  1828,  an  order  closing  the  proofs  was 
entered,  and  the  cause  noticed  for  hearing  for 
August  then  next.  In  Feb.,  1829,  the  defend- 
ants' solicitor  gave  notice  of  a  motion  to  be 
made  on  the  third  Tuesday  of  that  month,  for 
the  re-examination  of  Mark  Spencer,  a  witness 
in  the  cause,  which  notice  was  accompanied 
with  a  copy  of  a  petition  purporting  to  be 
sworn  to  by  the  defendants'  solicitor,  and  stat- 
ing that  all  the  petitioners  named  in  the  title 
to  the  petition  (and  Beach  was  named  in  the 
title)  had  appeared  and  answered,  and  that  the 
cause  was  at  issue.  The  motion  was  made 
Mar.  3,  1829;  an  order  was  entered  denying 
the  prayer  of  the  petition  ;  and  Mar.  13,  1829, 
the  defendants  appealed  from  the  order  to  .the 
Court  of  Errors.  In  all  the  papers  served  by 
both  parties  appertaining  to  the  appeal  the 
name  of  Ebenezer  S.  Beach  was  the  leading 
name  in  entitling  the  same.  Mar.  28, 1829,  the 
defendants  gave  notice  of  a  motion  to  amend 
their  answer,  for  the  purpose  of  setting  up 
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certain  defenses  not  embraced  in  the  original 
answer ;  on  the  argument  of  which  motion  the 
defendants  produced  and  offered  to  file  a  sup- 
plemental answer,  purporting  to  be  "  the  joint 
and  several  supplemental  answer  of  Ebenezer 
S.  Beach,  William  S.  Dezeng,"  and  the  other 
defendants,  naming  them,  *and  was  [*38 
signed  and  sworn  to  by  four  of  the  defendants, 
the  whole  number  of  the  defendants  being 
twelve,  but  was  not  signed  or  sworn  to  by 
Beach.  Aug.  4,  1829,  the  Chancellor  denied 
the  motion  for  leave  to  amend  the  answer;  and 
Aug.  15.  1829,  the  separate  answer  of  Beach 
was  filed,  containing  the  same  defenses  set  up 
in  the  supplemental  answer,  which  was  offered 
to  be  filed,  and  which  the  Chancellor  refused 
permission  to  file.  Aug.  19  the  defendants  ap- 
pealed to  the  Court  of  Errors  from  the  last 
order  of  the  Chancellor.  Both  appeals  were 
argued  at  the  fall  session  of  the  Court  for  the 
Correction  of  Errors,  and  decided  in  Dec., 
1829,  affirming  the  orders  of  the  Chancellor. 

On  the  same  day  that  the  separate  answer  of 
Beach  was  filed,  a  copy  was  served  on  the  com- 
plainant's solicitor.  Three  days  afterwards  a 
formal  notice  was  given  by  the  complainant's 
solicitor  to  the  defendant's  solicitor,  that  the 
separate  answer  would  be  treated  as  a  nullity; 
to  which  the  defendants  solicitor  replied  by  a 
note,  that  the  same  would  be  insisted  on  as 
available  in  the  cause.  Notice  was  given  by  the 
complainant's  solicitor  that  the  cause  would  be 
brought  to  a  hearing  at  the  January  Term  of 
the  Court  of  Chancery  on  the  pleadings  and 
proofs,  and  a  like  notice  for  the  same  term  was 
given  by  the  defendant's  solicitor,  that  the 
cause  would  be  brought  to  a  hearing,  on  the 
part  of  the  defendants,  upon  the  bill  of  com- 
plaint, and  the  separate  answer  thereto  of  the 
defendant,  Ebenezer  S.  Beach,  and  upon  the 
pleadings  and  proofs  as  to  the  other  defend- 
ants; a  similar  notice  was  given  by  each  party 
for  the  May  Term,  1830,  and  at  the  same  time 
a  notice  was  given  by  the  complainants  of  an 
intended  motion  at  the  same  term,  that  the  sep- 
arate answer  of  Beach  be  taken  off  the  files  of 
the  court.  This  motion  was  resisted  on  the  fol- 
lowing grounds:  The  solicitor  for  the  defend- 
ants made  affidavit,  that  not  until  Aug.  5, 1829, 
when  preparing  a  case  for  the  Court  of  Errors 
on  the  first  appeal,  did  he  discover  that  the  de- 
fendant Beach  had  not  signed  and  made 
oath  to  the  original  answer,  and  that  until  then 
he  had  erroneously  supposed  that  all  the  de- 
fendants had  signed  and  *sworn  to  the  [*39 
same;  that  the  answer  filed  was  drawn  by  the 
counsel  for  the  defendants  residing  in  Albany, 
and  transmitted  to  him,  the  solicitor,  residing 
in  N.  Y. ,  to  procure  the  signatures  and  oaths 
of  two  of  the  defendants  then  in  N.  Y.,  and  to 
sign  and  swear  to  the  same  himself,  he  being 
one  of  the  defendants;  and  that  the  answer  was 
accordingly  signed,  sworn  to  and  filed.  That 
on  discovering  that  Beach  had  not  signed  the 
answer  on  file,  he  prepared  a  separate  answer 
for  him,  which,  Aug.  7,  he  delivered  to  a  co-de- 
fendant to  be  sent  to  Rochester,  where  Beach 
resided,  to  be  signed  and  sworn  to  by  him;  that 
Aug.  14,  the  answer  was  returned  to  him,  and 
on  the  15th  it  was  filed;  that  he  did  not  learn 
the  decision  of  the  Chancellor  of  Aug.  4,  de- 
nying the  motion  to  amend  the  answer,  until 
Aug.  8th,  after  the  separate  answer  had  been 
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prepared  and  sent  to  Rochester.  It  was  fur- 
ther shown  that  the  matters  in  controversy 
related  to  certain  promissory  notes  negotiated 
by  two  mercantile  firms  of  the  names  of  Keel- 
ef  &  Rogers  and  Keeler  &  Mather,  who  had 
failed  and  assigned  their  property  to  Peter 
Bain,  Ebenezer  8.  Beach  and  others,  and  that 
the  parties  to  such  assignment  were  the  defend- 
ants in  the  suit  in  chancery.  Bain  took  the 
principal  management  of  the  controversy  re- 
specting the  notes,  and  procured  the  answer  to 
be  drawn  by  counsel  in  Albany.  Beach  was 
not  there  at  the  time,  no  communication  was 
had  with  him  in  reference  to  the  answer,  and 
he  had  no  agency  whatever  in  preparing  or 
putting  in  the  same.  Beach  himself  made  affi- 
davit that  he  had  never  signed  or  sworn  to  the 
answer  filed  in  Oct.,  1827,  that  he  never  adopt- 
ed the  same  as  his  answer,  or  authorized  his 
solicitor  to  adopt  it,  that  he  never  saw  it,  read 
it,  or  heard  it  read, and  that  he  never  instructed 
or  authorized  Bain  or  any  other  person  to  put 
in  or  waive  for  him  an  answer  in  the  cause. 

Aug.  6,  1830,  the  Chancellor  made  an  order 
directing  the  separate  answer  of  Beach  to  be 
taken  from  the  files  of  the  court.  The  follow- 
ing opinion  was  delivered  by  the  Chancel- 
lor: 

4O*]  "  *There  can  be  no  possible  doubt  that 
the  filing  of  the  second  answer  without  the 
leave  of  the  court  was  irregular,  and  the  same 
was  a  nullity.  The  court  for  the  purpose  of 
preventing  irregularities,  and  to  preserve  its 
files  from  being  incumbered  with  improper 
papers,  prohibited  answers  from  being  filed 
without  oath, except  under  an  order  of  the  court. 
But  an  answer  thus  filed  was  good,  as  against 
the  party  who  put  in  the  same,  and  it  did  not 
lie  in  his  mouth  to  complain  of  his  own  irreg- 
ularity, or  that  of  his  solicitor.  If  the  com- 
plainants had  known  of  the  answer  not  being 
sworn  to,  they  might  have  treated  it  as  a  valid 
answer;  and  if  they  chose  to  treat  it  as  such, 
it  would  have  the  same  effect  in  favor  of  the 
defendants,  as  if  it  had  been  sworn  to  by  all. 
Whether  in  this  particular  case  their  solicitor 
did  know  of  the  fact,  is,  therefore,  immaterial, 
though  I  presume  all  parties  supposed,  for 
nearly  two  years  afterwards,  that  it  had  been 
actually  sworn  to  by  all  the  defendants,  whose 
answer  it  professes  to  be.  As  it  was  a  joint  and 
several  answer,  it  was  irregular  as  to  one  of  the 
defendants,  it  was  irregular  as  to  all.  There  is 
no  pretense  that  it  was  not  precisely  such  an 
answer  as  Beach  would  have  consented  to,  if  it 
had  been  presented  to  him  at  that  time,  instead 
of  being  put  in  by  his  co-defendant,  "who  was 
also  his  solicitor;  though  subsequent  events 
have  made  it  of  importance  to  all  the  defend- 
ants now  to  alter  their  defense.  At  the  time 
this  last  answer  was  put  in,  the  other  defend- 
ants had  the  same  right  to  take  advantage  of 
their  former  irregularity  as  Beach  himself.  The 
testimony  had  been  taken  for  all  the  defend- 
ants, and  the  cause  was  in  readiness  for  hear- 
ing as  to  all. 

This  irregularity  has  not  been  cured  by  any 
act  of  the  complainants.  Even  if  the  subse- 
quent appeal  was  not  an  absolute  abandonment 
of  this  answer,  by  which  it  was  treated  as  a  regu- 
lar proceeding.  Itwas  in  that  stage  of  the  pro- 
ceedings absolutely  void,  and  could  not  be  made 
good  without  some  positive  act  of  the  com- 
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plainants,  affirming  its  validity.  If  they  had 
filed  a  replication  thereto,  neither  party  could 
have  taken  any  proofs  thereon,  without  a  spe- 
cial order  of  the  *court,  as  the  proofs  [*4 1 
were  regularly  closed,  And  the  Court  of  Er- 
rors, on  the  appeal  which  was  then  pending, 
have  decided  that  they  cannot  be  opened.  It 
was,  therefore,  not  material,  whether  they 
moved  to  take  it  off  the  files  immediately 
after  it  was  placed  there,  or  at  a  later  period. 
If  this  motion  had  not  been  made,  the  paper 
thus  filed  could  not,  on  the  hearing,  have  been 
treated  as  any  part  of  the  pleadings  in  the 
cause.  And  after  the  decisions  of  the  court  of 
dernier  resort  on  other  questions  in  this  cause, 
founded  on  the  presumption  that  the  cause  was 
in  readiness  fer  hearing  on  the  pleadings  and 
proofs  as  they  formerly  stood,  this  court  could 
not  have  treated  this  as  a  valid  answer. 

As  this  paper  is  improperly  on  the  files,  and 
ought  not  to  remain  there  to  produce  confusion 
in  the  records,  the  motion  that  it  be  taken  off 
the  files  must  be  granted.  But  as  the  same 
thing  would  have  been  done  at  the  hearing,  on 
a  mere  suggestion,  when  all  the  facts  were  be- 
fore the  court,  I  shall  not  charge  the  adverse 
party  with  the  costs  of  this  application. 

The  defendants  appealed,  and  the  appeal  here 
was  argued  by, 

Mr.  B.  F.  Butler,  for  the  appellants,  and 

t>y> 

Messrs.  J.  Hoyt  and  D.  B.  Ogden,  for  the 

respondents. 
The  following  opinions  were  delivered: 

By  Chief  Justice  Savage.  The  question  is, 
whether  the  defendants  were  entitled  by  the 
practice  of  the  court  to  retain  the  paper  in 
question  on  the  files  and  rely  upon  it  in  their 
defense.  It  is  purely  a  question  of  practice, 
and  it  is  not  necessary,  perhaps  it  is  not  proper, 
to  look  into  the  merits  of  the  defense  thus  at- 
tempted to  be  set  up — the  merits  were  discussed 
upon  the  former  appeals. 

By  a  rule  of  Ld.  Hardwicke  of  Apr.  27,  1748, 
all  answers  were  required  to  be  signed  and 

sworn  before  the  master.   In  the  case  of 

v.  Lake,  6  Ves.,  171,  a  motion  was  made  on  be- 
half of  the  defendant  for  leave  to  file  an  an- 
swer, *without  being  signed,  under  pe-  [*42 
culiar  circumstances,  which  Ld.  Eldon  at  first 
refused;  but  the  motion  being  renewed,  and 
the  plaintiff's  counsel  desiring  that  it  might  be 
done,  the  clerk  was  directed  to  receive  it  upon 
the  consent  of  the  plaintiff.  In  Codun  v.  lit  r- 
sey,  18  Ves.,  468,  a  motion  was  made  by  the 
plaintiff,  as  of  course,  that  the  defendant  may 
be  allowed  to  put  in  his  answer  without  oath  or 
signature.  The  Lord  Chancellor  said,  strictly 
the  defendant  should  consent;  and  made  an 
order,  that  upon  the  motion  of  the  plaintiff  the 
defendant  be  at  liberty  to  put  in  his  answer 
without  oath  or  signature.  The  register,  it 
seems,  was  not  satisfied  with  the  order  of  the 
court;  thinking  perhaps  that  he  understood  the 
practice  better  than  the  Chancellor,  he  refused 
to  enter  it;  and  it  was  again  mentioned  by  the 
counsel,  saying  that  it  was  requiring  consent 
for  a  man  to  do  what  he  mightdo.if  he  pleased; 
and  the  LhanceUor  confirmed  his  order  as  pro- 
nounced, notwithstanding  the  doubts  of  the 
register;  In  Done  v.  Bead,  2  Ves.  &  B.,  310,  a 
joint  and  several  answer  was  taken  by  commis- 
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sion;  in  the  title  to  which  the  names  of  John 
Doue  and  Maria,  his  wife,  appeared,  who  de- 
clined joining  therein,  and  put  in  a  joint  an- 
swer with  other  defendants.  A  motion  was 
made  that  the  names  of  Doue  and  his  wife 
might  be  struck  out  from  the  title  of  the  an- 
swer to  which  they  refused  to  swear.  The 
plaintiff  consented  to  the  motion,  and  the  or- 
der was  made  accordingly;  but  Mr.  Hunt  sug- 
gested as  amicus  r.urw  that  the  course  is,  that 
the  answer  should  be  received  as  the  answer  of 
those  who  swore  to  it.  This  suggestion,  how- 
ever, was  not  adopted,  and  the  names  of  the 
defendants  who  refused  to  join  were  stricken 
out. 

These  are  the  cases  relied  on  by  the  defend- 
ants, and  they  seem  to  me  to  establish  this  posi- 
tion: that  if  the  defendant  and  plaintiff  agree 
that  the  answer  may  be  put  in  without  oath  or 
signature,  it  is  matter  of  course  for  the  court 
so'to  order.  In  Harris  v.  James,  3  Bro.  C.  C., 
399,  a  motion  was  made  to  receive  an  answer 
as  the  answer  of  three,  though  it  was  drawn 
for  five;  but  the  motion  was  denied,  the  Lord 
Chancellor  Thurlow  saying,  if  such  a  practice 
43*]  prevailed  it  *was  wrong.  In  the  case  of 
Curling  v.  Marquis  of  Townshend,  19  Ves.,  628, 
the  answer  to  the  original  bill  was  put  in  with- 
out oath  or  attestation  of  honor,  which  by  a 
peer  is  a  substitute  for  an  oath;  and  Ld.  Elden 
said  that  the  defendant  gave  the  same  authority 
to  the  court  to  look  at  the  circumstances  denied 
or  admitted,  for  the  purpose  of  civil  justice  be- 
tween the  parties,  as  if  put  in  upon  attestation 
or  oath.  One  motion  in  that  case  was  for  leave 
to  file  a  supplemental  answer,  which  the  Chan- 
cellor discussed  upon  the  merits,  but  concluded 
by  saying,  that  he  dare  not  lay  down  a  princi- 
ple which  would  permit  an  answer,  after  the 
lapse  of  two  years,  to  be  altered  in  effect  from 
one  end  to  the  other.  Cooper,  in  his  Treatise 
on  Pleadings,  p.  325,  says:  "  An  answer  is  al- 
ways on  oath  unless  the  plaintiff  chooses  to  dis- 
pense with  it,  and  then  the  court  will  order  the 
answer  of  the  defendant  to  be  taken  without 
oath."  The  rule  of  our  Court  of  Chancery  is 
the  same  as  in  England,  and  the  practice  proper 
under  the  one  is  so  under  the  other.  We  have 
not  been  (referred  to  any  cases  in  our  court 
upon  the  point;  but  upon  the  ground  of  laches, 
Chancellor  Kent  adopted  the  rules  of  our  courts 
of  law,  that  a  defective  proceeding  may  be 
cured  by  the  neglect  of  the  opposite  party  to 
complain  of  it  as  soon  as  it  comes  to  his  knowl- 
edge. 2  Johns.  Ch.,  249;  5  Id.,  192. 

It  seems  to  me,  therefore,  as  the  result  of  the 
cases  referred  to,  that  although  the  answer 
should  have  been  sworn  to  by  all  the  defend- 
ants named  in  the  title,  yet  the  oath  and  signa- 
ture may  be  waived  by  the  plaintiffs  ;  and  the 
plaintiffs  in  this  case  having  replied  to  the  an- 
swer admitting  it  to  be  the  answer  of  all  the 
defendants,  would  have  been  irregular  after- 
wards to  have  treated  it  otherwise,  and  to  have 
taken  their  bill  as  aeainst  Beach  pro  confesso. 
Had  they  done  so,  there  can  be  no  doubt  they 
would  have  been  concluded  by  their  admission, 
in  consequence  of  their  proceedings  recogniz- 
ing it  as  the  answer  of  all,  and  the  judgment 
would  have  been  set  aside  for  irregularity.  The 
defendant,  Beach,  seems  to  me  tcT  have  recog- 
nized the  answer  as  his  by  the  acts  of  his  solic- 
itor, and  cannot  now  disavow  it.  The  Chan- 
WEND.  6. 


cellor,  therefore,  decided  according  to  the  usual 
practice  of  his  court. 

*The  merits  seem  to  be  the  same,  so  [*44 
far  as  they  are  disclosed,  as  those  in  the  two 
f ormer  appeals;  there  is  nothing  in  them  which 
can  induce  a  different  decision  now  from  that 
heretofore  made.  My  opinion  is,  that  the  order 
appealed  from  ought  to  be  affirmed. 

By  Mr.  Senator  Mather.  The  first  question 
which  naturally  arises  on  a  review  of  the  facts 
of  this  case,  relates  to  the  legal  effect  of  filing 
the  answer,  such  as  it  was,  Oct.  9,  1827. 

It  will  be  remembered  that  the  answer  then 
filed  was  not  signed  by  the  defendant  Beach  ; 
he  had  not  sworn  to  it ;  in  fact  he  had  never 
seen  it  nor  given  any  directions  to  authorize 
the  filing  of  such  an  answer;  and,  as  he  states 
on  his  oath,  if  he  had  seen  it,  he  never  would 
have  signed  or  sworn  to  it  or  consented  to  its 
being  filed.  He  contemplated  interposing  other 
defenses  than  those  which  were  set  up  in  the 
answer  first  filed";  had  conversed  with  his  solic- 
itor respecting  those  other  grounds  of  defense, 
and  left  the  whole  matter  in  such  a  state,  that 
he  had  reason  to  expect  that  the  defense  would 
be  so  conducted  on  the  part  of  his  solicitor  that 
all  those  grounds  of  defense  would  be  rendered 
available  to  him  at  a  proper  time. 

That  the  answer  filed  Oct.  9,  1827,  became 
and  was  the  answer  of  all  those  who  signed 
and  swore  to  it,  is  now  conceded  on  both  sides. 
It  was,  nevertheless,  even  as  to  those  defend- 
ants, in  some  respects,  an  irregular  and  imper- 
fect answer.  It  purported  both  in  the  caption 
and  body  of  it  to  be  the  joint  and  several  an- 
swer of  all  the  defendants  ;  whereas,  in  point 
of  fact,  all  the  defendants  had  not  signified 
their  assent  to  it,  neither  had  all  bound  their 
consciences  by  it  in  the  manner  required  by 
the  rules  and  practice  of  the  Court  of  Chan- 
cery. This  irregularity,  however,  it  did  not  lie 
in  the  mouth  of  those  defendants  who  became 
parties  to  that  answer  to  allege;  for  that  would 
be  to  take  advantage  of  their  own  wrong.  The 
case  of  Cook  v.  Westall,  1  Madd.  Ch.,  265,  is, 
however,  an  authority  to  show,  that  if  the  com- 
plainants, on  the  coming  in  of  the  answer  of 
Oct  9,  *1827,  had  wished  to  avail  them-  [*45 
selves  of  the  irregularity,  they  might  have  done 
so;  and  on  their  application,  the  answer  would 
have  been  struck  from  the  files,  and  that  for  no 
other  reason  than  that  it  purported  to  be  more 
than  what  it  was;  but  the  complainants  did  not 
see  fit  to  avail  themselves  of  the  irregularity  of 
the  first  answer.  They  were  not  misled  ;  the 
copy  served  upon  them  by  the  ad  verse  solicitor 
included  copies  of  all  the  actual  signatures  and 
jurats.  Indeed,  there  is  no  pretense  of  any  at- 
tempt or  design  on  the  part  of  the  defendants 
to  overreach  or  mislead  in  practice.  Neither 
do  the  complainants  now  seek  to  avoid  the  force 
of  the  first  answer  as  the  answer  at  least  of  all 
the  parties  to  it  The  defendants  themselves, 
who  signed  and  were  sworn,  it  appears, would 
be  very  happy  to  be  let  off  ;  but  the  adverse 
party,  and  the  Chancellor  and  this  court,  have 
agreed  unanimously  to  hold  them  bound  by  it. 

The  next  step,  in  the  order  of  the  investiga- 
tion, is  to  ascertain  whether  the  answer  filed 
Oct.  9,  1827,  became,  on  its  being  filed,  the  an- 
swer of  Beach,  the  party  who  never  saw,  never 
signed  and  never  swore  to  it.  I  am  satisfied, 
for  myself,  that  it  did  not  become  his  answer, 
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for  the  following  reasons:  1.  The  reason  given 
in  the  case  of  Cook  v.  Westall,  to  show  that  such 
an  answer  on  application  of  the  complainant 
might  be  struck  from  the  files,  and  the  author- 
ity of  that  case  as  a  precedent  established  by 
an  enlightened  court  of  equity.  The  answer 
in  that  case  was  ordered  by  the  Lord  Chancel- 
lor of  England  to  be  struck  from  the  files,  be- 
cause it  purported  to  be  something  different 
from  and  more  than  it  actually  was.  The  mat- 
ter of  the  answer  was  not  objected  to;  but  it  pur- 
ported to  be  the  joint  and  several  answer  of  two 
defendants,  whereas  only  one  had  signed  and 
sworn  to  it.  Hence  the  conclusion,  it  was  not 
what  it  purported  to  be.  And  so  here.  The  an- 
swer filed  Oct.  9, 1827,  purported  to  be  the  joint 
and  several  answer  of  all  the  defendants,where- 
as  a  part  only  of  the  defendants  had  signed 
and  sworn  to  it.  Hence  the  conclusion  as  in 
the  case  cited.  It  was  not  what  it  purported 
to  be.  It  was  not  the  answer  of  Beach.  If  by 
46*]  being  filed,  such  an  answer  *were  to  be- 
come the  answer  of  the  party  omitting  to  sign 
and  swear  to  it,  it  would  be  quite  inconsistent 
to  strike  it  from  the  files  for  a  defect  which, on 
such  a  construction  of  the  effect  of  filing,  would 
be  altogether  immaterial.  See,  also,  Parke  v 
Christie,  1  Younge  &  J.,  533. 

2.  Another  reason  which  convinces  me  that 
the  first  answer  filed  in  this  cause  is  not  to  be 
considered  to  have  become  thereby  the  answer 
of  Beach,  is  found  in  the  case  of  Doue  v.  Read, 
2  Ves.  &  B.,  310.  In  that  case  a  joint  and  sev- 
eral answer  was  taken  by  commission,  in  the 
title  to  which  the  name  of  Doue  and  wife  ap- 
peared, who  declined  joining  therein,  and  put 
in  a  joint  answer  with  the  other  defendants. 
Mr.  Lyon,  the  solicitor  for  the  defendants,  sup 
posing  (as  I  understand  the  case)  the  answer, 
which  purported  to  be  joint  and  several  as  to 
all  the  defendants,  to  be  irregular  and  defect- 
ive for  want  of  the  signature  and  oath  of  Doue 
and  wife,  moved  to  have  their  names  struck 
from  the  title  of  the  answer.  To  this  the  plaint- 
iff consented  and,  for  aught  that  appears,  it 
would  have  been  so  done  but  for  the  interfer- 
ence of  Mr.  H&rt  (amtcug  curuE),vfho  suggested 
that  the  course  was,  that  the  answer  should  be 
received  as  the  answer  of  those  who  swore  to 
it.  The  Vice- Chancellor  made  order  accordingly, 
by  this  mode  arriving  at  the  same  result  which 
both  parties  consented  to  without  embracing 
the  further  irregularity  which  the  motion  con- 
templated, of  altering  an  answer  after  it  had 
been  sworn  to.  This  result  corresponds  with 
the  view  I  have  taken  of  the  legal  effect  of  the 
filing  of  the  first  answer  in  this  cause.  It  shows 
that  an  answer  purporting  to  be  the  answer  of 
all  the  defendants,  jointly  and  severally,  un- 
signed and  unsworn  to  by  some  or  one  of  them, 
though  irregular  and  defective,  by  consent  of 
the  party  who  could  only  object  to  it,  may  be 
received  as  the  answer  of  those  who  had  act- 
ually signed  and  sworn,  and  of  no  more. 

3.  A  third  reason  which  has  weight  in  con- 
vincing me  that  the  answer  in  question  did  not 
become  the  answer  of  Beach  is,  that  it  was  not 
so  received  and  filed  in  fact.  The  assistant 
register  in  N.  Y.,  it  appears,  by  whom  the  an- 
swer alluded  to  was  received,  "filed"  it  ex- 
47*]  pressly  "  as  the  answer  *of  all  the  de- 
fendants except  Ebenezer  8.  Beach,"  and  he 
certifies  to  us  that  such  is  the  uniform  practice 
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of  the  register's  office  under  his  care.  The 
counsel  for  the  respondents,  on  the  argument, 
affected  to  consider  this  as  a  reason  of  very  lit- 
tle weight.  I  think  differently.  The  register 
is  an  officer  holding  a  highly  responsible  sta- 
tion, selected  to  discharge  his  trusts  by  the 
Chancellor  himself  The  matter  in  question  was 
a  matter  of  practice  which  came  within  the 
sphere  of  his  appropriate  duties.  It  was,  there- 
fore, a  matter  of  which  ignorance  or  mistake  in 
him  would  be  inexcusable  ;  and  when  I  find, 
in  addition,  that  his  practice  in  this  particular 
case  has  the  sanction  of  as  high  an  authority 
as  the  English  Court  of  Chancery,  I  feel  my- 
self bound  to  allow  a  good  deal  of  weight  to 
his  doings,  in  settling  a  question  of  chancery 
practice  closely  connected  with  them. 

4.  A  further  argument  to  show  that  the  an- 
swer filed  Oct.  9,  1827,  did  not  become  the  an- 
swer of  Beach,  is  found  in  the  fact  that  the 
rules  of  the  Court  of  Chancery  of  this  State  ex- 
pressly preclude  the  possibility  of  giving  it  any 
such  construction.  By  the  16th  rule,  then  in 
force,  it  is  ordered  "that  all  answers,  whether 
taken  with  or  without  oath,  or  by  consent  of 
parties,  shall  be  taken  before  any  one  of  the 
masters  of  the  court  or  before  commissioners, 
and  that  no  answer  shall  be  filed,  unless  so 
taken,  without  special  order  for  that  pui-p 
The  answer  in  question  not  having  been  taken, 
as  to  the  defendant  Beach,  in  the  manner  pro- 
vided for  by  this  rule,  it  could  not  become  his 
answer.  As  regarded  his  interests,  rights  and 
liabilities,  within  the  express  provision  of  this 
rule,  it  was  no  answer  at  all.  Its  validity  as 
an  answer  for  the  remaining  defendants  was 
settled  on  other  principles,  which  have  been 
before  discussed. 

The  Chancellor  admits,  in  assigning  his  rea- 
sons in  this  cause,  that  the  court  have  prohibited 
answers  from  being  filed  without  oath,  except 
under  an  order  of  the  court.  The  practice  of 
the  Chancellor  in  this  respect  accords  with  that 
adopted,  I  believe,  by  every  other  court  of 
equity.  Numerous  cases  were  cited  on  the  ar- 
gument, from  the  courts  of  equity  in  England, 
to  show  the  importance  there  attached  to  the 
*oath  of  the  party  to  an  answer.  In  [*48 
v.  Lake,  6  Ves.,  171,  under  special  cir- 


cumstances (the  defendant  being  an  officer  of 
the  army,  and  having  sailed  for  India,  by  man- 
date from  his  sovereign,  immediately  on  being 
served  with  subpoena),  and  by  consent  (all  of 
which  was  made  to  appear  on  special  applica- 
tion to  the  Lord  C'hanceUor)  the  clerk  was  or- 
dered to  receive  the  answer  to  a  bill  of  foreclos- 
ure without  being  signed  and,  of  course,  un- 
sworn. In  Harding  v.  Harding,  12  Ves.,  159, 
an  order  was  made  that  the  answer  of  two  de- 
fendants be  taken  unsigned  or  unsworn,  they 
being  out  of  the  jurisdiction  of  the  court,  and 
their  father  swearing  that  he  had  authority  to 
act  for  them.  In  Codnerv.  Hurry,  18  Ves., 
468,  the  Lord  Chancellor,  on  motion,  ordered 
that  the  defendant  be  allowed  to  answer  with- 
out oath  or  signature,  observing  that  the  order 
secured  the  consent  of  the  defendant,  he  being 
in  the  country  ;  but  where  the  defendant  is 
abroad,  the  court  requires  some  authority  to 
show  that  he  is  willing.  In  applying  these 
principles  to  the  case  before  us,  we  find  that 
the  answer  which  the  complainants  endeavor 
to  establish  as  the  answer  of  the  defendant 
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Beach,  has  not,  as  it  respects  that  defendant, 
a  single  quality  which  is  necessary,  by  the  rules 
and  practice  of  all  equity  courts,  and  by  the 
express  rule  of  our  own  Court  of  Chancery,  to 
make  it  his  answer.  He  never  saw  it,  never 
signed,  never  swore  to  it,  never  ordered  it  to 
be  put  in;  and  if  he  had  seen  it,  such  as  it  was, 
he  says  under  oath  he  never  would  have  con- 
sented to  it  in  any  manner  or  shape  whatever. 
I  confess  I  cannot  see  why  it  might  not  as  well 
be  held  that  any  other  answer  in  any  other 
cause  is  the  answer  of  the  defendant  Beach  in 
this  cause,  as  that  the  answer  of  the  other  de- 
fendants, filed  Oct.  9,  1827,  is  his  answer. 

But  the  Chancellor  informs  us  that  the  re- 
quirements of  an  oath  to  an  answer  was  made 
for  the  purpose  of  preventing  irregularities, 
and  to  preserve  the  files  from  being  incum- 
bered  with  improper  papers.  I  can  understand 
this  in  only  one  sense  which  will  accord  with 
my  views  of  the  subject  under  consideration. 
An  oath  is  required  to  an  answer  to  prevent 
irregular,  i.  e.,  unsworn  answers,  from  being 
49*]  filed,  *and  to  preserve  the  files  from  be- 
ing incumbered  with  improper  papers;  i.  e., 
unsworn  answers.  Still  this  is  no  more  than 
to  say  that  an  oath  is  required  to  an  answer  in 
order  that  an  answer  might  not  be  without  oath. 
If  the  Chancellor  intends  to  intimate  that  the 
oath  required  to  an  answer  is  a  mere  matter  of 
form,  not  affecting  the  rights  or  liabilities  of 
the  party,  it  certainly  cannot  be  necessary  for 
me  to  occupy  time  to  controvert  a  proposition 
so  much  at  variance  with  a  fundamental  prin- 
ciple of  equity  jurisprudence.  The  requisition 
of  an  oath  from  the  party,  in  specified  cases, 
is  one  of  the  grand  features  peculiar  to  courts 
of  equity.  It  is  one  of  the  most  energetic  means 
by  which  those  courts  search  the  hearts  of  the 
litigating  parties.  By  it  they  probe  the  con- 
science, and  if  that  faculty  is  not  dead  to  all 
moral  sensibility,  they  thus  arrive  at  truths  by 
means  at  once  the  most  easy,  certain  and  ex- 
peditious. It  is  not  improbable  that  the  fear  so 
justly  excited  by  the  known  existence  of  such  a 
tribunal,  by  its  silent  operation  only,  may  have 
prevented  more  fraud  and  litigation  than  even 
those  courts  have  had  occasion  to  develop. 
The  oath  is,  then,  emphatically  a  matter  of 
substance,  and  not  of  form  ;  and  courts  of 
equity,  more  than  any  other  courts,  profess  to 
be  and  are  governed  by  matters  of  substance, 
and  not  of  form. 

"But  an  answer  thus  filed"  (i.  e.,  unsigned 
and  unsworn),  the  Chancellor  says,  "was  good 
against  the  party  who  put  in  the  same."  There 
are  several  points  of  view  in  which  this  posi- 
tion appears  to  me  to  be  incorrect.  In  the  first 
place  it  appears  entirely  to  supersede  the  rule 
of  the  Court  of  Chancery  which  requires  an 
oath.  If  the  parties  may  thus  trifle  with  the 
rules  of  the  court,  of  what  use  is  it  to  have 
rules?  And  besides,  the  rule  itself  provides, 
and  so  also  the  several  cases  which  I  have  cit- 
ed show,  that  not  the  parties,  but  the  Chancel- 
lor himself  is  to  say  when  and  on  what  special 
grounds  the  oath  may  be  dispensed  with,  and 
that  in  order  to  obtain  such  dispensation,  the 
parties  shall  not  agree  among  themselves,  but 
come  before  him  with  a  statement  of  the  rea- 
sons for  such  an  anomalous  departure  from  the 
usual  course  of  equity  practice.  By  this  wise 
•5O*]  and  salutary  provision,  the  *  Chancellor 
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is  enabled  to  protect  the  files  of  his  court  from 
irregularity  and  incumbrances.  If  the  protec- 
tion of  them  had  been  left,  on  the  contrary, 
as  by  the  dicta  under  consideration  the  Chan- 
cellor would  seem  to  leave  it,  to  the  agreement 
of  the  parties  or  their  solicitors,  evinced  not 
by  any  express  stipulation,  but  collected  as 
matter  of  inference  only  from  their  careless- 
ness or  omissions,  I  should  think  such  an  ap- 
plication of  the  rule  adapted  to  produce  con- 
fusion and  destruction  rather  than  regularity 
and  protection  of  the  files  of  the  Chancellor. 
Again;  in  order  to  give  any  force,  in  its  ap- 
plication to  the  present  case,  to  the  Chancellor's 
observation  that  an  unsworn  answer  is  good 
as  against  the  party  who  put  it  in,  it  is  neces- 
sary to  take  it  for  granted  that  the  putting  in 
such  answer  was  the  result  of  some  positive 
act  of  the  defendant ;  whereas  it  is  manifest 
that  the  defendant  Beach  had  no  agency  what- 
ever in  putting  in  the  answer  which  was  filed 
Oct.  9,  1827. 

The  Chancellor  adds;  "It  did  not  lie  in  his 
(i.  e.,  Beach's)  mouth  to  complain  of  his  own 
irregularity  or  that  of  his  solicitor,"  referring 
to  the  first  answer.  In  reply  to  which,  I  would 
observe,  he  does  not  complain  of  it;  he  has 
not  been  guilty  of  any  irregularity,  nor  has 
the  solicitor,  in  regard  to  any  answer  of  Beach. 
The  rules  and  practice  of  the  Court  of  Chan- 
cery prescribe  sufficiently  the  time  within 
which  an  answer  may  be  put  in;  and  in  this 
respect  they  follow,  by  analogy,  the  practice 
adopted  in  courts  of  law.  An  answer  or  plea 
comes  in  season  at  any  time  before  the  default 
is  entered  for  want  of  it.  If  the  complainant 
or  plaintiff  wishes  to  close  that  unlimited  time, 
the  rules  of  both  courts  have  provided  him  the 
means.  Let  him  enter  the  default  of  the  par- 
ty, and  in  equity  obtain  an  order  to  take  the 
bill  pro  confesso,  and  at  law  assess  his  damages 
before  the  clerk  or  by  a  writ  of  inquiry.  The 
only  irregularity  of  the  answer  filed  Oct.  9, 
1827,  was,  as  we  have  above  shown,  that  it  pur- 
ported to  be  more  than  it  was.  That  irregu- 
larity was  cured,  not  by  any  act  or  omission 
of  the  defendants  or  any  one  of  them,  but  by 
the  ommission  of  the  complainants  to  object  to 
it.  The  defendant  Beach  never  complained  of 
any  irregularity  *of  that  answer.  If  he  [*5 1 
had  complained  of  it,  treating  it  as  an  answer 
filed  by  his  direction,  imperfectly  communi- 
cated or  imperfectly  understood,  there  would 
then  be  some  ground  to  charge  him  with  put- 
ting it  in,  or  causing  it  to  be  put  in  by  his  own 
acts.  But  he  does  no  such  thing.  He  only 
disclaims  its  being  his  answer  ;  and  that  I 
think  he  had  a  right  to  do,  because  he  had 
never  done  a  single  act  which  the  rules  and 
practice  of  the  court  required  to  make  it  his. 
The  bill  had  not  been  taken  against  him  as 
confessed;  and  as  soon  as  the  discovery  was 
made  that  he  had  not  answered,  an  answer  was 
immediately  prepared  for  him,  signed,  sworn 
to  and  filed,  in  all  respects  according  to  the 
rules  and  practice  of  the  court. 

It  is  readily  conceded  that  the  interposition 
of  an  answer  at  so  late  a  day  must  have  been 
productive  of  some  inconvenience  and  delay; 
but  it  is  much  more  tolerable  that  delay  and 
inconvenience  should  occur  in  the  progress  of 
a  cause,  than  that  a  party  should  have  his 
rights  made  a  sacrifice  to  mere  forms.  It  is 
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much  better  that  the  complainants  should  be 
subjected  even  to  the  further  hazard  of  meet- 
ing another  and  perhaps  more  substantial  an- 
swer (which  certainly  cannot  avail  the  defend- 
ants anything  unless  proved  to  have  the  sacred 
impress  of  truth),  than  that  any  defendant 
should  be  tried  and  condemned  unheard.  It 
ought  to  be  observed,  also,  that  the  unpleasant 
state  of  the  cause  on  the  coming  in  of  the  an- 
swer of  Beach,  if  it  was  a  fault  at  all,  was  no 
more  the  fault  of  one  party  more  than  the  oth- 
er. The  defendants  and  the  solicitor  who  filed 
the  first  answer  were  guilty  of  no  fault  but 
that  which  was  waived,  as  we  have  seen  by 
the  omission  of  the  adverse  party  to  take  ad- 
vantage of  it.  The  complainants,  besides 
waiving  the  informality  of  the  first  answer,  as 
the  answer  of  those  who  signed  and  swore  to 
it,  omitted  to  take  advantage  of  Beach's  neg- 
lect to  answer  at  all  by  taking  the  bill  pro  con- 
fesso  against  him,  which  they  might  have  done. 
They  omitted  to  apply  to  the  Chancellor  for  an 
order  that  Beach  put  in  his  answer  on  pain  of 
contempt  of  court,  which  they  might  also 
have  done.  They  thus  left  the  door  open  for 
him  to  answer  when  he  pleased,  and  are  the 
52*]  last  persons  *in  whose  mouth  it  should 
lie  to  complain  of  his  answer  coming  late. 
That  answer  came  into  existence  only  because 
the  complainants  neglected  to  shut  the  door 
against  it.  It  came  late  only  because  the  com- 
plainants neglected  to  expedite  its  arrival  in  a 
way  which  the  rules  of  the  court  amply  pro- 
vided for. 

There  is  another  point  of  view  in  which  the 
mode  of  prosecuting  this  suit  on  the  part  of 
the  complainants  is  somewhat  open  to  obser- 
vation. They  could  not  have  taken  measures 
at  any  time  against  Beach,  for  want  of  an  an- 
swer as  above  suggested,  without  putting  him 
by  their  own  act  in  a  situation,  if  he  chose,  to 
avail  himself  at  once  of  the  same  matters  of 
defense  which  he  at  last  embodied  in  his  an- 
swer. He  states,  in  his  affidavit  to  resist  the 
motion  before  the  Chancellor  to  strike  out  his 
answer,  that  he  always  had  those  matters  of 
defense  in  contemplation  and  that  he  sup- 
posd,  until  the  preparation  and  filing  of  the 
last  answer,  that  these  matters  of  defense  had 
been  set  up.  Suppose,  then,  that  the  com- 
plainants had  entered  an  order  against  him  to 
take  the  bill  pro  confesso  ;  this  would  have  ap- 
prised him  of  his  then  recent  forgetfulness  to 
put  in  his  answer,  and  there  is  no  court  of 
equity  that  would  not  set  aside  a  default  un- 
der such  circumstances,  and  let  the  party  in  to 
answer  on  payment  of  the  cost  of  the  default. 
Suppose  the  complainants  had  obtained  an 
order  that  Beach  put  in  his  answer  by  a  short 
day,  on  pain  of  contempt  of  court;  this,  too, 
would  have  drawn  forth  at  once  the  answer  so 
much  dreaded. 

If  the  complainant's  solicitor  or  counsel 
knew  of  the  omission  of  Beach's  signature  to 
the  first  answer,  there  would  be  ample  ground 
to  attribute  their  omission  to  take  the  steps 
suggested,  to  the  consideration  that  it  was 
greatly  to  their  interest  to  retain  the  cause  in 
its  the'n  present  state  as  to  pleadings,  and  to 
carry  it  on  to  a  decree  in  that  state,  rather  than 
provoke  the  answer  of  Beach  by  any  act  of 
theirs.  If  such  motives  existed,  they  were  ev- 
idence of  unfair  practice  ;  and  in  a  case  in 
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which  it  could  possibly  be  suspected  that  suck 
concealment  existed,  it  was  the  bounden  duty 
of  the  complainants'  solicitor  to  have  stated 
fully  and  fairly  at  what  time  *they  first  [*53 
discovered  the  omission  of  Beach's  signature. 
I  have  in  vain  searched  the  affidavits  on  which 
the  motion  to  strike  Beach's  answer  from 
the  files  was  grounded  to  find  such  statement. 
The  matter  is  entirely  evaded.  Mr.  Ward, the- 
solicitor  for  the  complainants,  swears  that  it 
was  ascertained  subsequent  to  the  filing  and 
service  of  the  copy  of  the  answer,  and  adds 
"  as  will  be  hereinafter  mentioned."  I  have 
carefully  looked  through  the  affidavit,  but  have 
not  found  that  promise  redeemed.  By  com- 
paring a  date  of  the  jurat  of  an  affidavit  of  Mr. 
Hoyt,  the  partner  of  the  solicitor,  viz. :  Apr. 
4,  1829,  with  that  part  of  the  affidavit  in  which 
he  gives  the  date  of  e&ch  jurat  appended  to  the 
original  answer,  it  is  rendered  highly  probable 
that  he  knew  of  the  omission  at  least  four- 
months  before  it  came  to  the  knowledge  of  the 
defendants.  Whether  it  tmme  to  the  knowledge 
of  the  complainants' solicitor  at  any  earlier  date, 
we  are  left  without  information. 

It  was  suggested  on  the  argument,  on  the- 
part  of  the  respondents,  that  Beach  had  adopt- 
ed the  answer  which  was  filed  Oct.  9,  1827,by 
the  acts  of  his  solicitor  in  treating  it  as  his  an- 
swer, and  by  appealing  from  the  first  two  or- 
ders of  the  Chancellor.  There  are  several  an- 
swers to  this  suggestion,  which  are  perfectly 
satisfactory  to  my  mind:  1.  All  the  acts  thus 
done  were  done  in  ignorance  of  a  material 
fact,  the  knowledge  of  which  was  necessary, 
in  order  to  show  that  in  doing  the  acts  the- 
party  or  the  solicitor  intended  to  adopt  or  ap- 
propriate to  himself  the  first  answer.  Where 
it  is  sought  to  bind  a  party  by  construction  of 
law  arising  from  his  own  act,  the  act  must  be 
such  as  evinces  an  intention  not  only  to  do  the 
particular  act  itself,  but  to  involve  himself  in 
the  results  supposed  to  flow  legally  from  such 
doings  ;  and  in  order  to  evince  such  intention, 
it  is  necessary  that  the  party  should  have 
knowledge  of  the  facts  on  which  the  supposed 
legal  results  are  based.  This  principle  is  well 
illustrated  by  the  case  of  an  indorser  promis- 
ing to  pay  a  note,  after  being  discharged  from 
his  original  liability  by  the  omission  of  the 
holder  to  give  him  notice  of  non-payment  by 
*the  maker.  It  is  well  settled  that  such  [*54- 
promise  is  not  sufficient  to  restore  the  liability 
of  the  indorser,  unless  made  with  full  knowl- 
edge of  the  fact  that  he  had  been  legally  exon- 
erated from  his  responsibility  by  the  want  of 
notice.  2.  In  regard  to  the  appeals,  they  were 
commenced  before  it  was  knows  that  Beach 
had  not  answered  ;  and  afterwards  I  cannot 
see  that  it  was  within  his  power,  being  only 
one  of  many  appellants,  to  discontinue  them  ; 
neither  in  fact  was  it  necessary  for  him  to  dis- 
continue, for  as  the  orders  appealed  from  pur- 
ported to  include  and  bind  him,  he  was  at  lib- 
erty to  appeal  though  he  had  not  answered. 
Those  appeals  had  in  view  the  re-examination, 
of  a  witness  after  proofs  closed,  and  to  permit 
all  the  defendants  to  amend  the  answer.  Thia 
court  unanimously  affirmed  the  Chancellor's 
orders,  denying  both  those  motions,on  ground* 
which  I  think  perfectly  consistent,  and  have 
adopted  in  this  opinion.  The  result  of  those 
appeals  can,  therefore,  furnish  no  ground  of 
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argument  against  granting  the  relief  sought  by 
the  present  appeal.  3.  The  rules  of  the  Court 
of  Chancery,  as  I  have  above  shown,  make  an 
oath  indispensable  to  the  validity  of  an  answer, 
as  matter  of  substance  and  not  of  form,  except 
in  special  cases  in  which  the  Chancellor  may 
personally  make  order  to  the  contrary  on  the 
coming  in  of  the  answer.  It  is,  therefore,  im- 
possible, in  the  nature  of  things,  that  the  acts 
of  any  third  person  can  give  legal  force  to  an 
answer,  nor  can  any  act  of  the  party  himself, 
short  of  his  oath,  unless  the  Chancellor  on  the 
coming  in  of  the  answer  sanctions  the  filing  of 
it  without  oath. 

There  is  a  marked  and  broad  distinction  be- 
tween the  powers  of  attorneys  in  courts  of  law 
and  solicitors  in  courts  of  equity  in  represent- 
ing their  clients.  The  former  courts  receive 
all  pleadings  under  the  signature  of  the  attor- 
ney, and  the  client  is  bound  by  it  ;  although 
even  those  courts,  enforcing  the  rigid  princi- 
ples of  the  common  law,  are  always  liberal  to 
relieve  the  client  when  his  attorney  has  mis- 
taken either  the  law  or  the  facts.  In  courts  of 
equity,  which  were  constituted  to  mitigate  in 
many  respects  the  rigor  of  the  common  law,  a 
55*]  *solicitor  has  no  authority  whatever  to 
put  in  an  answer  for  his  client  without  oath. 
This  I  hold  to  be  one  of  the  peculiar  and  inval- 
uable characteristics  of  a  court  of  equity. 
There  is  a  good  reason  for  the  distinction. 
Courts  of  equity  probe  the  conscience  of  the 
party.  This  they  could  not  do  by  taking  his 
answer  from  the  mouth  of  his  solicitor.  He 
must  personally  understand  the  substance  of 
his  answer  ;  he  must  deliberate  on  it ;  he  must 
appear  in  the  master's  office  and  add  to  all  the 
sanction  of  his  oath.  Every  step  in  this  proc- 
ess is  wisely  calculated  to  awaken  the  vigil- 
ance of  the  party  to  discover  and  manifest  his 
rights,  and  to  protect  him  from  the  conse- 
quences of  mistake,  or  ignorance,  or  inadver- 
tence on  the  part  of  his  solicitor.  If  his  con- 
science is  to  be  bound  by  an  adamantine  chain, 
it  is  well  for  the  party  that  he  is  himself  to  do 
the  principle  work  of  forging  it. 

The  case  of  Sidgier  v.  Tyte,  11  Ves.,  202,  has 
some  bearing  on  the  question  before  us.  The 
defendant  was  brought  up  on  a  habeas  corpus 
for  want  of  an  answer.  The  plaintiff  moved 
that  the  bill  be  taken  pro  confesso  against  him, 
suggesting  a  difficulty  from  the  fact  that  an 
answer  had  at  last  been  filed,  but  the  costs  of 
the  contempt  not  paid.  The  Lord,  Chancellor 
remanded  the  defendant, and  ordered  the  plaint- 
iff first  to  move  to  strike  the  answer  from  the 
files  and  then  to  renew  his  motion  to  take  the 
bill  as  confessed  ;  which  being  done,  the  Lord 
Chancellor  still  refused  the  motion,  on  discov- 
ering that  the  plaintiff  had  taken  an  office  copy 
of  the  answer,  whereby  he  was  precluded  from 
treating  it  as  a  nullity.  The  doctrines  plainly 
deducible  from  this  case  are,  that  a  defendant 
is  not  precluded  from  finding  an  answer  at 
any  time,  unless  the  plaintiff  has  either  en- 
tered his  default  or  taken  steps  to  bring  him 
into  contempt  for  want  of  an  answer;  and  that 
when  a  defendant  puts  in  an  irregular  answer, 
as  being  under  contempt  at  the  time,  the  plaint- 
iff is  also  precluded  from  alleging  its  nullity 
if  he  does  any  act  to  sanction  it.  The  latter 
position  is  in  no  respect  relevant  to  the  first 
answer  in  this  cause,  except  to  show  that  the 
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plaintiffs  were  precluded  from  treating  it  as  a 
nullity,  as  the  answer  of  those  who  signed  it 
by  their  omission  to  oject  to  it.  *The  [*5O 
first  position  shows  that  Beach's  answer,  filed 
Aug.  15,  1829,  came  in  season,  the  complain- 
ants having  taken  no  steps  to  preclude  it  or  to- 
bring  him  into  contempt.  The  case  of  Grif- 
fiths v.  Wood,  11  Ves.,  62,  is  still  more  in  point. 
The  defendant  filed  an  answer  to  a  bill  of  Ed- 
ward Griffiths,  the  plaintiff's  true  name  being^ 
Edmond  Griffiths.  The  Lord  Chancellor  re- 
fused a  motion  of  the  plaintiff  for  a  sequestra- 
tion for  want  of  an  answer,  and  subsequently 
granted  a  motion  on  the  part  of  the  defendant 
to  take  the  answer  from  the  files,  the  defend- 
ant having  after  the  first  motion  filed  a  new 
answer,  in  which  he  stated  his  defense  dif- 
ferently in  substance  from  the  first  answer. 
The  filing  of  the  new  answer  must,  of  course, 
have  been  approved  of  by  the  court.  The 
Lord  Chancellor  thus  acknowledged  that  the 
defendant  might  take  advantage  of  his  own 
mistake  of  the  name  in  the  first  answer,  to  file 
a  new  answer,  in  which  he  corrected  not  only 
the  misnomer  of  the  plaintiff,  but  the  sub- 
stance of  the  answer  itself.  This  case  goes 
much  further  in  liberality  of  practice  than  the 
defendant  Beach  wished  the  Chancellor  to  go. 
In  fact  1  think  I  have  shown  that  Beach  had 
not  made  any  mistake,  had  not  committed  any 
irregularity,  and  had  no  occasion  to  ask  the 
favor  of  the  court.  The  plaintiffs  had  taken 
no  steps  to  preclude  his  answer,  which  came 
in  Aug.  15,  1829,  and  he  only  asks  that  the 
Chancellor  himself  may  not  do  that  which  the 
adverse  party  might  have  done,  but  neglected 
to  do.  The  Chancellor,  in  my  opinion,  could 
not  do  it  without  transcending  his  own  rules, 
violating  all  the  precedents,  and  what  is  more, 
denying  to  a  party  litigating  in  the  court  hi» 
most  undisputed  and  essential  right.  The  Lord 
Chancellor,  in  Griffiths  v.  Wood,  proceeds  to 
say  :  "  The  plaintiff  must  either  say,  it  is  an 
answer  and  keep  it,  or  that  it  is  not  an  an- 
swer." This  only  proves  that  if  Beach  had 
signed  and  sworn  to  the  first  answer,  the  court 
would  have  suffered  the  plaintiffs  to  hold  him 
to  it,  notwithstanding  it  may  have  embraced 
some  mistakes.  But  Beach  was  not  guilty  of 
any  mistake  in  the  first  answer.  The  Chancel- 
lor, however,  is  obviously  mistaken  in  saying 
that  through  inadvertence  it  was  not  signed  by 
Beach.  It  *might,  perhaps,  be  just  to  [*5  7 
say,  that  his  solicitor  having  drawn  it  as  the 
joint  and  several  answer  of  all  the  defendants, 
filed  it  without  his  signature  and  oath  through 
inadvertence.  But  when  it  is  asked  why  did 
Beach  not  sign  it,  there  are  two  obvious  an- 
swers which  have  nothing  to  do  with  inadvert- 
ence. In  the  first  place,  being  at  least  twa 
hundred  miles  distant  from  the  nearest  place 
where  the  answer  was  signed  and  sworn  to  by 
any  of  the  defendants,  he  could  not  have 
joined  in  it  if  he  would;  and  second,  he  state* 
upon  his  oath,  that  if  he  had  been  present  and 
had  seen  it,  he  would  not  have  joined  in  it  on 
account  of  the  errors  of  fact  which  it  con- 
tained. 

The  Lord  Chancellor  proceeds,  in  Griffiths  v. 
Wood,  to  say  :  "  There  are  many  instances  of 
permitting  answers  to  be  taken  off  the  file  and 
resworn  when  there  was  a  mere  mistake  in  the 

me ;  but  where  the  defendant  himself  has 
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discovered  that  there  is  contained  in  it  what  is 
false,  innocently,  according  to  his  representa- 
tion, disputed,  however,  by  the  plaintiff,  the 
court  cannot  put  the  defendant  in  a  worse 
situation  than  that  in  which  they  find  him;  or- 
dering him  to  do  an  act  which  would  expose 
hin  to  an  indictment  for  perjury."  This  might 
be  used  as  an  authority  to  show,  that  if  Beach 
had  signed  and  sworn  to  the  first  answer,  he 
could  not  be  relieved  from  the  mistakes  it 
might  contain,  on  his  motion,  provided  the 
complainants  were  satisfied  with  it.  But  if 
any  weight  is  due  to  the  case  as  a  precedent,  it 
proves  a  great  deal  more;  it  establishes  a  very 
clear  and  sensible  rule,  that  when  a  party  is 
brought  before  the  Chancellor  on  motion  on  a 
charge  of  irregularity,  the  Chancellor  cannot, 
by  any  act  or  construction  of  his  own,  place 
such  party  in  a  worse  situation  than  that  in 
which  he  finds  him.  Let  us  inquire,  then,  in 
what  situation  did  the  Chancellor  find  Beach 
when  the  respondents  moved  to  strike  his  an- 
swer from  the  files  ?  He  found  that  Beach 
had  put  in  an  answer  at  a  late  date,  but  in  con- 
sequence of  the  complainants'  having  omitted 
to  take  proper  steps  to  preclude  a  late  answer. 
He  found  that  an  answer  had  been  filed  at  a 
much  earlier  day  as  the  answer  of  all  the  de- 
fendants except  Beach  ;  an  answer  which  was 
58*]  in  *some  respects  irregular,  but  which 
irregularity  also  was  cured  by  the  omission  of 
the  complainants  to  object  to  it.  He  finds, 
also,  that  in  the  interval  between  the  two  an- 
swers, the  parties,  solicitors  and  counsel  had 
been  groping  in  darkness  as  to  the  actual  situa- 
tion of  the  cause  in  regard  to  one  of  the  de- 
fendants; but  that  defendant  filed  his  answer, 
and  brought  everything  to  light  as  soon  as  his 
omission  to  answer  was  discovered,  and  before 
any  steps  were  taken  to  preclude  him  from  an- 
swering. The  complainants  then  moved  the 
Chancellor  to  strike  out  the  last  answer,  and 
thus  in  effect  to  restore  a  state  of  total  dark- 
ness. But  the  rule  is,  that  the  Chancellor  can- 
not by  any  act  or  construction  of  his,  put  a 
party  in  a  worse  situation  than  that  in  which 
he  finds  him.  Clearly,  then,  he  had  no  right 
to  strike  out  Beach's  answer.  Within  the 
very  words  as  well  as  spirit  of  the  rule  of  the 
Lord  Chancellor,  he  could  not  order  Beach  to 
swear  to  the  first  answer,  for  that  would  be  to 
order  him  to  do  an  act  which,  as  he  alleged, 
would  expose  him  to  an  indictment  for  per- 
jury. Neither  could  he  allow  the  respondents 
to  say  that  the  first  answer  should  be  construct- 
ively made  the  answer  of  Beach  ;  for  that  an- 
swer had  not  his  signature  or  oath  to  make  the 
case  parallel  to  Griffiths  v.  Wood,  in  that  re- 
spect. What  then  could  the  Chancellor  do  ? 
The  answer  is  obvious.  He  could  and  ought 
to  have  done  precisely  what  the  Lord  Chan- 
cellor  did  in  the  case  of  Griffiths  v.  Wood.  He 
could  have  suffered  the  answer  last  filed  to 
stand,  and  thus  have  left  Beach  in  no  worse 
situation  than  that  in  which  he  found  him. 
This  would  have  consisted  with  the  right  of 
the  party  as  contradistinguished  from  the  exer- 
cise of  arbitrary  power;  this  would  have  been 
consistent  with  the  spirit  and  principles  of 
equity  in  common  acceptation  of  that  word, 
the  only  sense  in  which  a  court  of  equity  is  the 
pride  and  ornament  of  our  system  of  jurispru- 
dence. 
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There  is  another  view  of  this  subject  which 
is  entitled  to  serious  consideration.  The  an- 
swer of  Beach  was  filed  Aug.  15,  1829.  No 
step  was  taken  by  the  complainants  to  set  aside 
that  answer  until  May  Term,  1830,  of  the  Court 
*of  Chancery.  Here  was  an  interval  of  [*59 
nine  months,  during  which  time  both  parties 
had  been  taking  other  steps  in  the  prosecution 
and  defense.  Both  had  noticed  the  cause  for  a 
hearing  before  the  Chancellor  at  the  preceding 
January  Term,  and  the  defendants'  notice  was 
as  well  for  argument  on  bill  and  answer  as  to 
Beach,  as  on  pleadings  and  proofs  as  to  the  oth- 
er defendants.  I  have  satisfied  myself  that 
Beach's  answer  was  in  no  respect  irregular;  but 
admit,  for  argument's  sake,  that  it  was  in  some 
respects  irregular,  the  omission  of  the  adverse 
party  to  object  to  it  in  a  legal  manner  for  so 
long  a  time,  it  appears  to  me,  would  entirely 
remedy  such  irregularity  To  this  effect  is  the 
case  of  Brasher  v.  Van  Cortland,  2  Johns.  Ch.. 
242,  where  Chancellor  Kent  observes:  "The 
party  who  wishes  to  avail  himself  of  an  irregu- 
larity in  the  proceedings  of  his  adversary  must 
make  the  objection  the  first  opportunity  after 
he  has  knowledge  of  it,  or  has  sufficient  in- 
formation to  put  him  on  inquiry  as  to  the  fact. 
This  court  is  governed  by  subs'tance,  and  not 
by  forms."  In  Skinner  v.  Dayton,  also  5  Johns. 
Ch.,  191,  a  party  had  not  received  due  notice 
of  the  examination  of  witnesses  before  a  mas- 
ter, and  yet  had  suffered  10  months  to  elapse 
before  applying  to  the  court  to  suppress  the 
testimony.  Here,  also,  Chancellor  Kent  refused 
an  order  to  strike  out  the  testimony,  on  the 
ground  that  an  irregularity  of  practice  or  de- 
fective notice  will  be  cured  by  a  neglect  to 
complain  of  it.  But  it  is  objected  to  all  this, 
that  "the  answer  of  Beach  was  a  nullity  and, 
therefore,  it  was  not  even  necessary  to  move  to 
strike  it  out,  as  the  court  would  not  regard  it 
on  the  argument."  Thus  did  not  the  Lord 
Chancellor,  however,  in  the  case  of  Sidgier  v. 
Tyte,  above  cited.  He  held  the  party  bound  in 
that  case  to  move  to  strike  out  the  answer, not- 
withstanding it  was  pronounced  by  him  to  be 
a  nullity;  and  when  subsequently  it  was  moved 
to  strike  it  out,  he  refused  the  motion,  because 
the  adverse  party  had  merely  taken  an  office 
copy  of  it,  As  this  took  place  while  the  de- 
fendant was  in  custody  on  process  for  con- 
tempt, it  would  appear  that  all  must  have 
transpired  within  a  very  few  days.  In  the  case 
which  is  now  before  us  for  adjudication,  the 
complainant  *having  been  served  with  a  [*0O 
copy  of  an  answer,  which  he  sees  fit  to  call  a 
nullity,  with  full  notice  that  it  would  be  relied 
upon,  suffered  nine  months  to  elapse  before 
moving  to  strike  it  out.  The  acts  and  circum- 
stances, therefore,  which  might  be  relied  upon 
to  preclude  the  complainants  from  treating 
Beach's  answer  as  a  nullity,  are  much  more 
strong  and  unequivocal  than  the  single  act  of 
taking  an  office  copy  of  the  answer  in  the  case 
cited. 

It  is  not  necessary  to  indulge  in  any  specula- 
tion as  to  the  probable  event  of  this  cause  on 
the  last  answer,  if  allowed  to  stand.  One  thing, 
however,  appears  quite  certain,  if  we  may 
judge  from  the  resistance  which  that  answer 
seems  to  have  excited,  and  the  effort  made  to 
persuade  this  court  to  adopt  a  technical  rule  of 
construction  which  shall  put  into  Beach's 
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mouth  an  answer  which  he  never  uttered,  and 
language  which  he  declares  on  oath  was  foreign 
from  his  intention,  we  must  allow  that  the 
charge  of  nullity  has  no  respect  to  the  contents 
of  the  answer  itself.  It  would  seem  to  be  ad- 
mitted that  there  was  substance  enough  in  the 
answer,  and  that  the  only  objection  was  that  it 
came  too  late.  Assume,  for  argument's  sake, 
that  this  objection  is  well  taken.  It  is  manifest 
it  involves  a  principle  as  much  at  war  with  the 
objection  itself  as  with  the  answer  against 
which  it  is  raised;  for  it  may  well  be  said,  a 
party  who  has  slept  nine  months  on  an  answer 
comes  quite  too  late  to  allege  that  such  answer 
was  out  of  season.  If  the  charge  of  nullity  in 
relation  to  an  answer  or  other  pleading  in  equity 
were  one  of  such  easy  application,  I  see  not 
why  the  objecting  parties  might  not  have  shel- 
tered themselves  under  it  in  the  two  cases  de- 
cided by  Chancellor  Kent,  and  in  any  other  case, 
as  well  as  in  the  case  before  us.  The  charge 
of  nullity  is,  in  truth,  one  of  last  resort,  and  is 
only  applicable  to  cases  where  the  nullity  is 
something  manifest  and  palpable,  as  where  an 
answer  is  unsigned  and  unsworn;  and  if  the 
answer  last  filed  in  this  cause  had  possessed 
those  negative  qualities,  I  acknowledge  it  would 
have  been  a  nullity,  as  the  first  answer  was,  so 
far  as  concerned  the  defendant  Beach,  for 
those  reasons. 

My  opinion,  therefore,  is,  that  the  order  ap- 
pealed from  ought  to  be  reversed. 
61*]  *By  Mr.  Senator  Oliver.  The  Chan- 
cellor ordered  the  answer  of  Beach  to  be  taken 
off  the  files  on  the  ground  of  irregularity,  and 
it,  therefore,  becomes  necessary  to  inquire 
whether  the  filing  of  this  separate  answer  of 
Beach  was  irregular  or  not.  It  is  now  an  ad- 
mitted fact  that  Beach  had  not,  in  fact,  an- 
swered and  that  no  order  had  been  taken  to 
preclude  him  from  answering,  but  that  all  par- 
ties have  gone  on  as  if  all  had  answered.  The 
respondents  must  have  known  that  Beach  had 
not  answered.  They  had  the  answer  before 
them,  and  if  anything  has  been  wrong,  it  is 
that  the  respondents  have  gone  on  against  a 
party  who  has  never  been  in  court.  There  is 
no  proof  that  Beach  ever  adopted  the  answer 
of  the  other  defendants  as  his  own.  He  swears 
that  he  always  meant  to  insist  upon  the  defense 
of  usury,  and  that  the  discount  of  the  note  in 
question  by  the  Hudson  Ins.  Co.  was  illegal, 
being  unauthorized  by  their  charter, and  against 
the  Restraining  Act;  that  he  so  instructed  his 
solicitor,  Wheeler ;  and  that  he  believed  the  same 
defense  had  been  set  up  by  the  other  defend- 
ants, until  he  discovered  the  contrary  in  Aug., 
1829.  Mr.  Wheeler  swears  he  drew  an  answer 
embracing  the  above  defenses,  and  sent  it  to 
Albany  to  be  sworn  to;  it  was  mislaid  in  the 
postoffice  at  N.  Y.  until  another  answer  was 
drawn  and  filed,  without  Beach's  knowledge 
or  concurrence.  If  this  be  true,  there  is  no 
propriety  in  saying  that  Beach  adopted  and 
acquiesced  in  an  answer  which  he  never  saw 
or  authorized,  and  from  which  he  dissented  by 
filing  the  answer  now  the  subject  of  this  mo- 
tion. I  do  not  see  how  the  respondents  were 
misled;  they  had  the  answer  before  them, with 
the  register's  note  upon  it,  and  is  it  not  a  little 
strange  that  they  did  not  compel  an  answer  or 
take  the  bill  pro  confesso  ?  The  truth  of  the 
matter  is,  and  so  the  facts  appeared  before  thi 
WEND.  6. 


:ourt  on  the  former  appeal,  that  Mark  Spencer, 
the  President  of  the  Hudson  Ins.  Co.,  was  a  di- 
rector of  the  Fulton  Bank,  and  had  a  decided 
agency  in  the  negotiations  of  both  boards,  and 
it  is  to  be  presumed  that  he  perfectly  under- 
stood the  defenses  urged  in  this  answer;  and 
the  inference  is  not  unreasonable,  that  with 
such  understanding  the  respondents  were  not 
disposed  to  call  on  Beach  for  his  answer.  This, 
to  me,  is  *the  true  reason  why  the  re-  [*62 
spondents  have  gone  on  without  Beach's  an- 
swer, and  are  now  so  anxious  to  exclude  it. 
The  legal  power  of  the  Chancellor  depends  upon 
the  justice  of  the  act  to  which  it  is  applied;  and 
the  question  here  is,  did  Beach  concur  in  the 
answer  filed  by  the  other  defendants?  His  name 
is  in  the  answer;  but  does  that  prove  his  assent 
to  it,  and  rebut  his  and  Wheeler's  positive  oath 
to  the  contrary?  The  most  that  can  be  said  is, 
that  here  has  been  a  mistake;  and  nothing  is 
more  usual  than  for  courts  to  rectify  mistakes 
in  order  to  prevent  injustice.  I  admit  this  court 
will  not  interfere  with  the  Chancellor's  rules  of 
practice  which  he  establishes,  so  far  as  they 
relate  to  forms,  etc. 

If  an  act  be  done  by  an  ex  post  facto  order, 
which  affects  the  merits  or  a  cause,  and  by 
which  a  party  is  to  be  condemned  before  he  has 
an  opportunity  to  put  in  his  defense,  it  is  the 
duty  of  this  court  to  interfere.  The  Fulton 
Bank  will  not  be  the  sufferers;  the  amount  in 
controversy  has  been  put  out  on  interest  by  an 
order  of  the  Court  of  Chancery;  and  the  proofs 
are  closed,  except  upon  upon  this  separate  an- 
swer of  Beach.  It  does  appear  to  me  that  justice 
and  good  faith  require  the  reversing  of  the  or- 
der of  the  Chancellor.  We  ought  not  to  do  any- 
thing that  would  in  the  least  degree  operate  to 
shut  out  the  real  merits  of  this  controversy. 

On  the  question  being  put — Shall  the  order 
of  the  Chancellor  appealed  from  be  reversed? — 
the  members  voted  as  follows: 

For  reversal — Senators  Armstrong,  Boughton, 
Bronson,  Mather,  McCarthy,  Oliver  and  War- 
ren— 7. 

For  affirmance — Chief  Justice  SAVAGE,  Mr. 
Justice  SUTHERLAND,  Senators  Allen,  ConTdin, 
Deitz,  Gere,  Hubbard,  McLean,  Rexford,  Sher- 
man, Throop  and  Woodward — 12. 

Whereupon,  the  order  of  the  Chancellor  was 
affirmed,  with  costs  to  be  paid  by  the  appellants. 

Cited  in-3  Paige,  571;  33  N.  J.  E.,  804. 


*LIVINGSTON'S  EXECUTORS,  Ap-  [*63 
pellants, 

AND 

VAN  RENSSELAER'S  ADMINISTRA- 
TORS, Respondents. 

Contribution  by  Co  sureties — Application  of  Se- 
curity Obtained  by  One — Decree,  when  not  Set 
Aside  because  Witness  Interested. 

"Where  one  of  two  co-sureties  pays  the  debt  of 
their  principal  and  obtains  an  assignment  of  a  mort- 
gage from  the  creditor  pledged  to  him  by  the  prin- 
cipal debtor,  and  forecloses  the  same  and  becomes 
himself  the  purchaser  of  the  mortgaged  premises, 
he  holds  the  same  as  an  absolute,  and  not  as  a  trust 
estate  in  which  his  co-surety  has  an  interest.  The 

NOTE.— Contribution. 

See,  Smith  v.  Hicks,  5  Wend.,  48,  note. 
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utmost  that  the  co-surety  can  claim  is,  when  the 
mortgaged  premises  are  sold  for  a  nominal  sum, 
that  their  fair  cash  value  at  the  das  of  sale  shall  be 
credited  on  the  original  debt.  So  held  in  a  case 
where  the  surety,  wno  obtained  the  assignment  of 
the  mortgage,  had  previously  proposed  to  his  co- 
surety to  pay  the  original  debt  and  take  an  assign- 
ment for  his  own  benefit,  or  that  each  should  pay 
the  one  half  of  the  debt,  take  an  assignment  joint- 
ly, sell  the  mortgaged  premises  and  divide  the  pro- 
ceeds, and  such  offers  had  been  rejected. 

It  seems,  that  had  the  sale  been  for  a  substantial, 
though  an  inadequate  sum,  instead  of  a  merely 
nominal  one,  the  co-surety  who  refused  to  join  in 
paying  the  original  debt,  would  have  been  conclud- 
ed from  instituting  an  inquiry  into  the  actual  value 
of  the  lands  at  the  day  of  sale,  especially  if  he  had 
had  actual  instead  of  constructive  notice  of  the  sale. 

A  commission  of  five  per  cent,  to  the  surety  who 
sold  the  premises  and  the  expense  of  foreclosure 
were  held  proper  items  to  be  deducted  from  the 
value  of  the  mortgaged  premises. 

A  decree  will  not  be  set  aside  because  an  interest- 
ed witness  was  examined  before  the  master  on  a 
reference,  if  his  competency  was  not  objected  to 
before  the  master,  and  his  testimony  manifestly  had 
no  influence  upon  the  report  of  the  master. 

A  decree  directing  contribution  by  one  surety  to 
the  representatives  of  another,  is  within  the  scope 
and  equity  of  a  bill  filed  by  administrators,  alleging 
payment  of  a  debt  by  their  intestate  as  surety  for 
the  defendant  and  a  third  person,  although  by  the 
answer  and  proofs  it  appears  that  the  intestate  and 
the  defendant  were  co-sureties  for  such  third  per- 
son, the  bill  praying  a  discovery  as  well  as  relief. 

Citations-6  Johns.,  543 ;  2  Atk.,  141 ;  3  Atk.,  182 ;  2 
Ves..  Sr.,  225 ;  Mitf .,  34,  44  ;  5  Ves.,  442 ;  6  Ves,,  548. 

A  PPEAL  from  chancery.  The  bill  in  this 
1A-  case  was  filed  by  the  administrators  of 
Henry  I.  Van  Rensselaer,  deceased,  in  Jan., 
1816,  against  John  Livingston,  who  died  dur- 
ing the  pendency  of  the  suit,  which  was  re- 
vived against  his  executors.  The  complain- 
ants charged  that  their  intestate,  Aug.  2,  1798, 
became  bound  in  a  bond  with  William  Y.  Bur- 
roughs and  John  Livingston,  as  surety  for 
them  to  Brockholst  Livingston,  for  the  sum  of 
$4,350,  with  the  interest  thereof  ;  that  their 
64*]  intestate  was  called  on  for  payment  *by 
the  obligee,  and  that  he  paid  the  amount  of 
the  bond;  and  that  a  bond  and  mortgage  exe- 
cuted by  one  Kellogg  had  been  assigned  by  the 
two  obligors,  Burroughs  and  Livingston,  to  the 
obligee  as  collateral  security,  which  the  bill  al- 
leged was  in  the  possession  of  the  defendant 
Livingston,  who  had  been  called  on  to  pay  the 
bond  to  Brockholst  Livingston,  or  to  account 
for  and  pay  over  to  the  intestate  the  proceeds 
of  the  bond  and  mortgage  executed  by  Kel- 
logg, which  he  had  refused  to  do.  The  bill 
concluded  by  praying  for  a  full  answer,  ac- 
count, discovery  and  relief.  The  defendant, 
Livingston,  in  his  answer,  admitted  that  he 
executed  the  bond  to  Brockholst  Livingston, 
but  denied  that  it  was  given  for  a  debt  owing 
by  him  and  Burroughs  jointly,  or  by  him  in- 
dividually, and  averred,  on  the  contrary,  that 
the  bond  was  executed  by  him  as  surety  for 
Burroughs  and  Henry  I.  Van  Rensselaer,  and 
that  although  Henry  I  Van  Rensselaer  exe- 
cuted the  bond  as  surety  for  Burroughs,  it  was 
well  understood  that  as  between  the  defendant 
and  Burroughs  and  Henry  I.  Van  Rensselaer, 
the  latter  were  to  be  considered  as  the  princi- 
pal debtors,  and  the  defendant  as  their  surety; 
that  when  the  bond  was  produced  to  him  it 
was  already  executed  by  Burroughs  and  Van 
Rensselaer,  and  had  been  attempted  to  be  put 
off  in  that  condition,  but  the  obligee  refusing 
to  receive  it  without  his  signature,  he  reluct- 
antly put  his  hand  and  seal  to  it.  He  denied 
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that  he,  together  with  Burroughs,  assigned  to 
Brockholst  Livingston  the  bond  and  mortgage 
of  Kellogg,  and  that  the  same  were  or  ever  had 
been  in  his  possession;  and  averred,  on  the 
contrary,  that  the  same  were  assigned  by 
Brockholst  Livingston  to  Henry  I.  Van  Rens- 
selaer, who  foreclosed  the  mortgage,  and  sold 
the  mortgaged  premises  without  the  knowl- 
edge, privity  or  consent  of  the  defendant;  and 
that  the  mortgaged  premises  were  of  much 
greater  value  than  the  amount  of  the  bond  ex- 
ecuted to  Brockholst  Livingston.  He  admit- 
ted that  the  intestate,  previous  to  his  death, 
called  on  him  for  payment  of  one  half  of  the 
bond  executed  to  Brockholst  Livingston,  and 
that  he  refused  to  pay.  To  the  answer  there 
was  a  replication,  and  proofs  were  taken. 

*Burroughs  was  the  son-in-law  of  Hen-[*65 
ry  I.  Van  Rensselaer,  and  the  latter  and  the 
defendant  Livingston,  became  the  sureties  of 
Burroughs  in  the  bond  to  Brockholst  Living 
ston;  at  the  same  time  Burroughs  assigned  to 
Brockholst  Livingston,  as  collateral  security, 
a  bond  and  mortgage  executed  by  one  Martin 
Kellogg,  for  the  sum  of  $4,539.37,  by  which 
mortgage  were  conveyed  several  lots  of  land  in 
the  County  of  Ontario.  Henry  I.  Van  Rens- 
selaer was  sued  on  the  bond  to  Brockholst  Liv- 
ingston, and  a  judgment  obtained  against  him. 
In  the  fall  of  1802,  Henry  I.  Van  Rensselaer 
proposed  to  the  defendant,  John  Livingston, 
either  that  he  should  take  an  assignment  of 
Kellogg's  bond  and  mortgage  to  himself,  for 
his  sole  benefit,  and  pay  the  debt  due  to  Brock- 
hoist  Livingston,  or  that  each  should  pay  the 
one  half  of  the  debt,  take  an  assignment  joint- 
ly, and  have  the  mortgaged  premises  sold  and 
divide  the  proceeds;  both  of  which  proposi- 
tions were  rejected  by  the  defendant,  he  ob- 
serving that  Burroughs  was  the  son-in-law  of 
Van  Rensselaer,  and  that,  although  he  be- 
lieved that  the  mortgaged  premises  were  worth 
more  than  the  amount  due  on  the  bond  to 
Brockholst  Livingston,  yet,  as  he  had  no  mon- 
ey to  spare,  he  was  determined  not  to  pay  any 
portion  of  it.  In  Dec.,  1802,  an  arrangement 
was  entered  into  between  Henry  I.  Van  Rens- 
selaer and  Jacob  Rutsen  Van  Rensselaer,  where- 
by the  latter,  for  a  certain  consideration, agreed 
to  indemnify  Henry  I.  Van  Rensselaer  against 
the  payment  of  the  debt  to  Brockholst  Living- 
ston, upon  receiving  an  assignment  of  the  bond 
given  to  Brockholst  Livingston,  of  the  judg- 
ment against  Henry  I.  Van  Rensselaer  and  of 
the  bond  and  mortgage  executed  by  Kellogg, 
agreeing  to  look  for  his  satisfaction  to  the  pro- 
ceeds of  the  mortgaged  premises,  and  after  de- 
ducting such  proceeds  from  the  amount  of  the 
debt  of  Brockholst  Livingston,  to  collect  the 
half  of  the  difference,  whatever  it  might  be, 
from  the  defendant,  John  Livingston.  In  pur- 
suance of  this  arrangement,  Jacob  Rutsen  Van 
Rensselaer  paid  the  principal  and  interest  of 
the  bond  to  Brockholst  Livingston,  amounting 
to  $6,125.25;  but  B.  Livingston  refusing  to  as- 
sign to  him  the  bond  and  mortgage  of  Kellogg, 
the  arrangement  *between  Jacob  R.  V.  [*G6 
R.  and  Henry  I  V.  R.,  fell  through,  and  the 
latter,  in  1806,  paid  to  the  former  all  the  mon- 
eys advanced  by  him  to  Brockholst  Living- 
ston. At  some  period  between  1803  and  Ifc09. 
Brockholst  Livingston  did  assign  the  bond  and 
mortgage  of  Kellogg  to  Jacob  Rutsen  Van 
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Rensselaer,  who  received  the  same  as  the  agent 
of  Henry  I.  Van  Rensselaer,  by  whose  instruc- 
tions the  mortgage  was  foreclosed  by  adver- 
tisement, and  the  mortgaged  premises  were 
sold  July  15,  1809,  and  struck  off  to  an  agent 
of  Jacob  R.  VanRensselaer  for  a  nominal  sum; 
and  the  title  by  conveyance  and  reconveyance 
was  vested  in  Jacob  R.  Van  Rensselaer,  who 
gave  Henry  I.  Van  Rensselaer  a  farm  in  the 
County  of  Columbia  worth  $4,000,  in  exchange 
for  the  premises  purchased  at  the  mortgage 
sale.  In  Sep.,  1810,  Jacob  R.  Van  Rensselaer 
conveyed  the  mortgaged  premises  ta  Jeremiah 
Van  Rensselaer,  with  warranty,  who  sold  sev- 
eral of  the  lots,  and  who  valued  the  premises 
sold  at  the  mortgage  sale  as  worth,  in  1814,  the 
sum  of  $5,319.  This  valuation  was  put  upon 
the  lands  in  consequence  of  an  interrogatory 
on  the  part  of  the  complainants  confining  the 
valuation  to  the  year  1814. 

The  cause  was  heard  on  the  pleadings  and 
proofs  before  Chancellor  Sanford,  who,  Dec. 
21,  1825,  made  an  order  of  reference  to  a  mas- 
ter to  ascertain  and  report  the  sum  with  which 
Henry  I.  Van  Rensselaer  ought  to  be  charged, 
by  reason  of  the  bond  and  mortgage  of  Kel- 
logg; that  is  to  say,  what  sum  of  money  or 
other  property  was  received  by  him  or  his 
agents  on  account  of  the  same,  and  the  amount 
or  value  of  such  property  ;  and  also  what  sum 
might  have  been  received  from  the  bond  and 
mortgage  with  due  diligence  and  without  will- 
ful default ;  and  that  the  master  state  such  ac- 
count or  accounts  as  he  should  think  proper  to 
show  the  true  sum  with  which  the  said  Henry 
ought  to  be  charged  by  reason  of  the  bond  and 
mortgage.  And  he  further  directed,  that  if  the 
sum  with  which  Van  Rensselaer  was  charge- 
able by  reason  of  the  bond  and  mortgage  should 
be  less  than  the  sum  paid  by  him  to  Brock- 
hoist  Livingston,  then  that  the  master  should 
state  an  account  in  which,  after  deducting  from 
the  sum  paid  to  Brockholst  Livingston  the  sum 
<57*]  *with  which  Van  Rensselaer  was  charge- 
able as  aforesaid,  one  half  of  the  balance 
should  be  charged  against  Van  Rensselaer,  and 
the  other  half  against  Livingston,  the  defend- 
ant in  this  cause.  The  reference  was  had.  and 
the  master  reported  that  the  money  paid  by 
Van  Rensselaer  to  Brockholst  Livingston,  with 
the  interest  thereof,  amounted  to  $8,027.75, 
July  15,  1809,  the  day  of  the  sale  of  the  mort- 
gaged premises  by  virtue  of  Kellogg's  mort- 
gage ;  that  the  mortgaged  premises  on  that  day 
were  worth  $3,898.84,  with  which  sum  he 
charged  Van  Rensselaer,  deducting  thereout 
five  per  cent.,  amount  ing  to  $194. 94  for  the  ex- 
pense and  trouble  of  converting  the  land  into 
money,  and  $50  for  the  expense  of  foreclosing 
the  mortgage,  leaving  $3,653  90  to  be  charged 
to  Van  Rensselaer  ;  which,  deducted  from  the 
amount  paid  Brockholst  Livingston,  with  the 
interest  thereof  as  aforesaid,  left  the  sum  of 
$4,373.85,  the  one  half  of  which  he  charged  to 
Van  Rensselaer  and  the  other  half  to  Living- 
ston ;  and  that  the  interest  of  such  moiety  up 
to  the  date  of  his  report,  viz.  :  Aug.  15,  1826, 
made  the  whole  sum  to  be  paid  by  Livingston 
-$4,802.12.  The  master  further  reported,  that 
on  the  hearing  before  him,  a  certified  copy  of 
the  deposition  of  Jacob  Rutsen  Van  Rensse- 
laer, who  was  examined  as  a  witness  on  the 
part  of  the  complainants,  before  an  examiner 
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in  Aug.,  1817,  was  produced  in  evidence  ;  and 
also,  that  the  said  Jacob  R.  V.  R.  was  exam- 
ined by  him,  the  master,  and  that  he  testified 
that  his  deposition  was  in  all  respects  true  and 
correct,  except  that  in  his  deposition  he  had 
stated  that  the  mortgaged  premises  were  the 
only  consideration  of  the  conveyance  of  the 
farm  by  him  to  Henry  I.  Van  Rensselaer,  val- 
ued at  $4,000  ;  whereas,  the  fact  was,  that  in 
addition  to  the  mortgaged  premises,  he  had  re- 
ceived of  the  said  Henry  property  to  the 
amount  of  $2,200  ;  and  he  further  reported, 
that  the  said  Jacob  testified,  that  since  the  tak- 
ing of  his  deposition  before  the  examiner,  to 
wit:  in  the  year  1822,  he  had  become  interested 
in  the  event  of  the  suit,  so  far,  that  he  was  to 
receive  all  that  should  be  recovered  over  and 
above  a  certain  amount,  which  was  about 
$2,000. 

The  defendants  excepted  to  the  report,  first, 
because  the  master  in  stating  the  account  had 
charged  Van  Rensselear  *with  the  value  [*68 
of  the  mortgaged  premises  July  15,  1809, 
whereas,  he  ought  to  have  charged  him  with 
the  value  in  1814,  the  period  specified  by  the 
complainants  in  the  interrogatories  exhibited 
by  them ;  the  effect  being  to  charge  the  de- 
fendants with  five  years  interest  more  than 
should  be  charged,  and  depriving  them  of  the 
enhanced  value  of  the  land  between  1809  and 
1814  ;  second,  that  the  master  should  have 
charged  the  complainants  with  all  moneys  re- 
ceived by  Jacob  R.  Van  Rensselaer  or  Jere- 
miah Van  Rensselaer  as  the  proceeds  of  the 
mortgaged  premises,  the  defendants  insisting 
that  Henry  I.  Van  Rensselaer,  on  the  pur- 
chase under  the  foreclosure  of  the  mort- 
gage of  Kellogg,  took  a  trust,  and  not  an  ab- 
solute estate  in  the  premises  ;  third,  that  the 
master  erred  in  taking  the  testimony  of  Jacob 
R.  Van  Rensslaer,  he  being  interested  in  the 
event  of  the  cause  ;  and  fourth,  that  the  mas- 
ter erred  in  allowing  a  commission  of  five  per 
cent,  and  the  expense  of  the  foreclosure  to  the 
complainant's  intestate.  In  Apr.,  1828,  the 
cause  was  heard  on  the  exceptions  before  Chan- 
cellor Jones,  who  overruled  the  same,  confirm- 
ing the  report,  and  decreed  that  the  sum 
charged  to  the  defendant  be  paid  within  90 
days,  together  with  the  costs  of  the  suit,  or 
that  execution  issue.  The  defendants  appealed. 

Mr.  D.  B.  Ogden,  for  appellants.  The  de- 
cree is  not  conformable  to  the  bill.  By  the  bill, 
a  case  is  presented  of  the  payment  of  a  debt  by 
a  surety  for  his  principal  ;  by  the  decree,  con- 
tribution is  ordered  by  a  surety  to  his  co-sure- 
ty. The  relief  granted  was  not  asked  for.  Al- 
lowing that  under  the  bill  filed  a  decree  for 
contribution  might  be  made  against  a  co-sure- 
ty, and  that  Van  Rensselaer  was  the  surety  of 
Burroughs,  the  defendant  Livingston  was  not 
his  co-surety  ;  he  was  the  surety  of  both  Bur- 
roughs and  Van  Rensselaer  ;  it  is  so  expressly 
charged  in  the  answer,  and  not  contradicted 
by  the  proof.  Livingston  did  not  execute  the 
bond  until  after  Burroughs  and  Van  Rensselaer 
had  executed  it,  nor  until  after  it  had  been  at- 
tempted to  be  put  off  without  his  signature. 
Under  such  circumstances,  he  was  not  liable  to 
contribute.  14Ves.,  159.  If  Van 'Rensselaer 
and  *Livingston  be  considered  as  co-sure-  [*69 
ties,  the  former  having  received  an  assignment 
of  Kellogg's  mortgage,  held  it  as  well  for  the 
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benefit  of  his  co  surety  as  for  himself.  He  had 
no  right  to  foreclose  it  without  the  assent  of 
his  co-surety,  and  having  used  it  as  his  own  he 
discharged  his  co-surety  from  his  liability  to 
contribute  to  the  payment  of  the  original  debt. 
If  he  had  the  right  to  foreclose  the  mortgage 
of  Kellogg,  the  only  effect  of  such  foreclosure 
was  to  bar  the  equity  of  redemption  of  the 
mortgagor;  it  could  not  affect  the  rights  of  Liv- 
ingston. Van  Rensselaer,  by  becoming  the  pur- 
chaser under  his  own  foreclosure,  held  the 
mortgaged  premises  in  trust  for  himself  and 
his  co-trustee,  and  is  bound  to  account  for 
their  value,  not  at  the  time  of  the  sale,  but  at 
any  subsequent  time.  The  complainants  them- 
selves supposed  they  ought  to  account  up  to 
1814,  and  yet  the  master  limited  the  account  to 
1809. 

Mr.  H.  R.  Storrs,  for  respondents.  The 
whole  extent  of  the  rule  insisted  on  by  the 
counsel  for  the  appellants,  that  the  decree  must 
conform  to  the  bill,  is  that  a  party  shall  not 
obtain  a  different  kind  of  relief  from  that  asked 
for  ;  not  that  the  relief  may  not  vary  in  amount 
from  that  claimed.  The  bill  was  filed  to  be  in- 
demnified for  moneys  paid  on  a  certain  bond, 
which  it  was  alleged  the  complainants'  intes- 
tate had  executed  as  the  surety  of  the  defend- 
ant and  another  ;  it  was  filed  by  administra- 
tors, and  they  asked  for  discovery  as  well  as 
relief.  When  the  answer  came  in  and  the  proofs 
were  taken,  it  appeared  that  though  the  intes- 
tate was  a  surety,  the  defendant  was  also  a 
surety,  and  that  instead  of  being  entitled  to  a 
decree  for  the  whole  amount  asked,  the  com- 
plainants were  entitled  to  a  decree  for  only  half 
of  such  amount.  The  defendant  was  charged 
with  a  liability  growing  out  of  a  particular 
transaction  ;  he  answered  to  the  charge,  and  it 
cannot  be  pretended  that  the  decree  was  not 
within  the  scope  and  equity  of  the  bill  and  the 
issue  joined  between  the  parties.  Beside,  this 
objection  was  not  made  in  the  court  below  ; 
had  it  been  made  there,  it  might  have  been  ob- 
viated by  amendment  and,  therefore,  cannot 
now  be  insisted  on.  Beekman  v.  Frost,  18 
Johns.,  544. 

7O*]  *There  is  no  foundation  for  the  pre- 
tense that  Livingston  was  the  surety  of  Van 
Rensselaer.  The  proofs  clearly  show  that  they 
were  co-sureties  of  Burroughs;  and  Van  Rens- 
selaer having  paid  the  debt  for  which  they 
were  jointly  bound,  the  other  was  bound  to 
contribute  one  half,  although  it  is  conceded 
that  he  was  entitled  to  participate  in  the  bene- 
fit of  the  mortgage  assigned  to  Van  Rensselaer. 
He,  however,  is  concluded  by  the  foreclosure, 
having  refused  to  unite  with  Van  Rensselaer 
in  paying  the  debt  for  which  they  were  joint- 
ly bound.  He  had  no  right  to  control  the  use 
of  the  mortgage.  All  he  could  ask  was  that 
the  property  pledged  by  it  should  not  be  sacri- 
ficed, and  that  the  proceedings  in  relation  to 
such  property  should  be  conducted  in  good 
faith.  That  they  were  otherwise  conducted  is 
not  pretended.  Having  refused  to  co-operate 
with  his  co-surety,  Livingston  cannot  complain 
that  injustice  has  been  done  to  him,  being  al- 
lowed to  participate  in  a  moiety  of  the  f  ullval- 
ue  of  the  'mortgaged  premises  at  the  time  of 
the  sale. 

Mr.  Ogden,  in  reply.  Livingston  should  not 
be  held  concluded  by  the  foreclosure ;  it  was  a 
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statutory  proceeding,  and  there  is  no  evidence 
of  actual  notice  to  Livingston,  which,  under 
the  circumstances  of  the  case,  ought  to  have 
been  given.  The  only  notice  he  ever  had,  was 
when  he  was  required  to  pay  the  one  half  of  a 
debt  for  which  he  had  become  liable  with  Van 
Rensselaer  on  account  of  Van  Rensselaer's  son- 
in  law.  The  bill  was  not  filed  until  ten  years 
after  the  payment  of  the  original  bond,  and 
then  by  the  administrators  of  Van  Rensselaer, 
who  during  his  life  did  not  think  proper  to 
bring  a  suit.  It  is  the  claim  of  one  surety  against 
another  for  money  paid,  and  the  statute  bar  of 
six  years  ought  to  be  applied  to  it. 
The  following  opinion  was  delivered, 

By  Mr.  Justice  Sutherland.  The  decree  of 
Chancellor  Sanford  necessarily  involves  or  pre- 
supposes the  following  propositions :  1.  That 
Henry  I.  Van  Rensselaer  and  John  Livingston 
were  co-sureties  for  William  Y.  Burroughs, 
*in  the  bond  given  by  them  all  to  Brock-  ]*7 1 
hoist  Livingston,  Aug.,  2,  1798;  that  is,  that 
the  bond  was  given  for  the  individual  debt  of 
Burroughs,  and  that  Livingston  and  Van  Rens- 
selaer were  merely  his  sureties.  2.  That  the 
bond  had  been  paid  by  Van  Rensselaer,  and 
that  he  was  entitled  to  call  upon  Livingston, 
his  co-surety,  for  contribution.  3.  That  the 
bond  and  mortgage  of  Martin  Kellogg  had 
come  to  the  hands  of  Van  Rensselaer,  and  ought 
to  be  applied  to  this  debt ;  that  whatever  sum, 
therefore,  that  bond  and  mortgage  had  pro- 
duced to  Van  Rensselaer,  or  with  due  diligence 
might  have  been  made  to  produce,  was  to  be 
deducted  from  the  amount  paid  by  him  to  Brock 
hoist  Livingston,  and  John  Livingston,  the  de- 
fendant, was  to  be  held  responsible  for  one 
half  the  balance.  The  questions  therefore  sub- 
mitted to  the  master  were  :  1.  The  amount 
which  Henry  I.  Van  Rensselaer  had  paid  to 
Brockholst  Livingston,  and  2.  The  sum  with 
which  he  was  justly  chargeable  on  account  of 
the  bond  and  mortgage  of  Kellogg.  His  in- 
vestigations were,  accordingly,  principally  di- 
rected to  those  two  points. 

As  to  the  amount  paid  by  Van  Rensselaer  to 
Brockholst  Livingston,  there  is  no  dispute.  It 
was  a  mere  matter  of  computation,  and  is  stated 
by  the  master  to  have  amounted,  with  interest 
up  to  Aug.,  15,  1809,  to  $8,027,75.  That  date 
was  assumed  by  the  master  as  the  proper  time 
to  strike  the  balance,  because  it  was  the  day  on 
which  the  premises  covered  by  the  mortgage 
of  Martin  Kellogg  were  sold,  and  purchased 
in,  by  or  on  behalf  of  Van  Rensselaer.  The 
master  considered  Van  Rensselaer  as  having 
acquired  the  legal  title  to  the  premises  by  that 
sale,  and  as  being  justly  chargeable  with  their 
fair  cash  value  on  that  day.  The  report  of  the 
master  was  excepted  to  substantially  upon  the 
three  following  grounds  :  1.  Because  Van  Rens- 
selaer was  charged  with  the  value  of  the  mort- 
gaged lands,  July  15,  1809,  the  day  of  the 
mortgage  sale,  by  virtue  of  which  the  legal 
title,  according  to  the  report,  became  vested  in 
him  ;  whereas  he  should  have  been  charged 
with  whatever  sums  they  produced  in  the  sub- 
sequent sale  or  disposition  made  of  them  by 
him  or  by  Jacob  or  Jeremiah  Van  Rensselaer, 
who  it  is  alleged  were  his  agents,  and  acted  for 
him  ;  2.  *Because  a  commission  of  5  per  [*72 
cent,  and  $50  for  the  expense  of  foreclosing 
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the  mortgage  were  allowed  to  Van  Rensselaer  ; 
and  3.  Because  the  master  took  the  testimony 
of  Jacob  R.  Van  Rensselaer,  who,  it  is  contend- 
ed, was  an  incompetent  witness.  In  support 
of 'the  first  exception,  it  was  contended  by  the 
appellant  in  the  Court  of  Chancery,  and  is  in- 
sisted here,  that  the  title  which  Van  Rensselaer 
acquired  in  the  mortgaged  premises,  under  the 
mortgage  sale,  he  held  in  trust  for  himself  and 
his  co-trustee,  and  that  he  was  bound  to  resell 
and  apply  the  proceeds  to  the  joint  benefit  of 
both.  On  the  other  hand,  it  is  contended  that 
Van  Rensselaer  acquired,  under  the  statute 
foreclosure,  an  absolute  estate  in  his  own  right, 
unaffected  with  any  trust  in  favor  of  Living- 
ston, and  that  whatever  disposition  he  subse- 
quently made  of  the  lands,  he  can  be  charged 
only  with  their  value  at  the  time  of  his  purchase. 
But  even  admitting  the  trust,  it  is  insisted  that 
the  exchange  made  with  Jacob  R.  Van  Rens- 
selaer was  a  valid  and  bona  fide  alienation  of 
the  property,  and  that  the  respondents  can  in 
no  event  be  chargeable  with  anything  more 
than  the  clear  net  value  of  whatever  was  re- 
ceived upon  that  exchange  ;  and  it  is  insisted 
that  the  evidence  shows  that  such  value  was 
about  the  same  with  the  cash  value  of  the  mort- 
gaged premises  at  the  time  of  the  sale. 

It  cannot  be  pretended  that  there  was  any  ex- 
press trust  between  Henry  Van  Rensselaer  and 
John  Livingston  ;  that  is,  that  there  was  any 
understanding  that  Van  Rensselaer  should  take 
an  assignment  of  the  mortgage  and  forclose 
it,  and  purchase  in  the  mortgaged  premises,  to 
be  subsequently  disposed  of  for  their  mutual 
benefit.  Livingston  utterly  refused  to  advance 
any  money,  or  to  enter  into  any  arrangement 
upon  the  subject,  and  left  Van  Rensselaer  to 
pay  the  debt  and  to  reimburse  himself  as  he 
best  could.  It  was  a  fair  public  sale,  conduct- 
ed in  the  usual  manner,  and  if  the  premises 
had  been  purchased  by  a  stranger,  he  would, 
undoubtedly,  have  acqxiired  a  clear  and  abso- 
lute title  in  his  own  right.  Van  Rensselaer  had 
a  right  to  become  a  purchaser.  He  had  been 
compelled  to  pay  the  debt  for  which  this  mort- 
gage was  given  as  collateral  security,  and  hav- 
ing paid  the  debt,  he  was  entitled  to  the  secu- 
rity. He  had  a  personal  interest  in  it,  which 
73*]  put  *him  in  the  condition  of  a  mortgagee, 
and  authorized  him  to  become  a  purchaser  for 
his  own  account  and  indemnity.  The  extent 
of  the  obligation  which  the  most  liberal  prin- 
ciples of  equity  would  impose  upon  him  in  re- 
lation to  his  co-surety,  was  to  credit  the  actual 
value  of  the  land  at  the  time  of  the  purchase, 
instead  of  the  auction  bid,  upon  the  debt  to 
which  his  co-surety  was  bound  to  contribute. 
This  is  the  basis  on  which  the  master's  report 
is  founded,  and  there  is  no  complaint  that  that 
value  has  not  been  fairly  and  properly  ascer- 
tained I  can  preceive  no  principle  on  which 
any  trust  in  favor  of  Livingston  can  be  charged 
upon  the  lands  themselves  after  the  mort- 
gage sale.  His  claim  was  a  personal  one  against 
Van  Rensselaer,  and  was  limited  to  their  value 
at  that  time.  The  title  acquired  by  Van  Rens- 
selaer was  absolute,  and  he  was  not  subject  to 
any  contingent  accountability  to  his  co-surety. 
If  the  mortgage  sale  had  been  for  a  substantial 
though  inadequate  price,  instead  of  a  merely 
nominal  one,  it  would  have  admitted  of  very 
serious  doubt  whether  Livingston  would  not 
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have  been  concluded  from  instituting  an  in- 
quiry into  the  actual  value  of  the  lands  at  that 
that  time.  He  certainly  would,  if  he  had  had 
actual  instead  of  constructive  notice  of  the  sale. 
He  might  have  attended  the  sale,  and  have 
:aken  care  of  his  own  interest  by  bidding  more, 

he  thought  the  lands  were  worth  more.  He 
;ould  not  have  folded  his  arms,  and  have  re- 
tained the  privilege  of  considering  Van  Rens- 
selaer either  an  absolute  purchaser,  or  as  his 
trustee  in  the  transaction,  according  as  circum- 
stances should  determine  the  one  or  the  other 
to  be  most  beneficial  to  himself.  Equity  will 
not  permit  a  co-surety  voluntarily  to  assume  a 
position  which  will  "secure  to  him  all  the  ad- 
vantages,' without  exposing  him  to  any  of  the 
perils  which  may  result  from  the  acts  of  his  as- 
sociate ;  but,  under  the  circumstances  of  this 
case,'  the  sale  was  properly  considered  by  the 
Chancellor  as  affording  no  legal  evidence  of  the 
value  of  the  mortgaged  premises  at  the  time  of 
the  sale.  The  reference  to  a  master  to  ascer- 
tain that  value  was,  therefore,  proper,  and  the 
inquiry  was  correctly  restricted  to  that  time  ; 
but  if  Van  Rensselaer  was  to  be  held  respon- 
sible for  the  amount  which  he  subsequently 
*realized  from  the  mortgaged  premises,  [*74 
the  result  would  certainly  not  be  more  favor- 
able to  the  appellants  ;  for  it  appears  from  the 
corrected  testimony  of  Jacob  Van  Rensselaer, 
that  in  the  exchange  made  between  him  and 
Henry  I.  Van  Rensselaer,  the  mortgaged  lots 
were  estimated  at  less  than  $2,000,  and  there 
is  no  pretense  that  that  was  not  an  absolute  and 
bona  fide  alienation  of  them.  There  is  no 
ground  for  the  suggestion  that  either  Jacob  or 
Jeremiah  Van  Rensselaer  was  the  agent  of 
Henry  in  the  subsequent  sale  or  disposition  of 
these  lots,  or  that  he  ever  realized  anything 
further  from  them.  The  objection  to  the  de- 
cree, therefore,  is  unfounded  so  far  as  it  rests 
upon  the  grounds  which  we  have  been  consid- 
ering. 

The  commission  of  5  per  cent,  and  $50  for 
the  expense  of  f  orclosing  the  mortgage  were 
properly  allowed  by  the  master.  They  were 
objected  to  principally,  as  I  understand,  on 
the  ground  that  they  were  not  within  the  order 
of  reference,  and  on  the  ground  that  the  allow- 
ance was  not  equitable  and  proper  in  itself. 
The  order  directed  the  master  to  state  such  ac- 
count as  he  should  think  proper  to  show  the 
true  sum  with  which  Henry  I.  VanRennselaer 
ought  to  be  charged  by  reason  of  the  bond  and 
mortgage.  In  such  an  account,  the  expenses 
incurred  in  perfecting  his  title  to  the  mort- 
gaged premises,  and  the  probable  delay  or  loss 
in  converting  them  into  money,  would  be  nec- 
essary ingredients.  The  allowance  was  clearly 
within  the  scope  of  the  order,  and  was  in  it- 
self reasonable  and  proper. 

The  objection  to  the  admission  of  the  deposi- 
tionsof  Jacob  Van  Rensselaer  is, also, unfound- 
ed. He  had  no  interest  in  the  event  of  this  cause 
at  the  time  it  was  commenced, in  1816,nor  until 
the  spring  of  1822.  His  examination  in  chief 
was  in  Aug.,  1817,  and  his  subsequently  ac- 
quired interest  could  not  affect  the  competency 
of  those  depositions.  He  was  however  examined, 
upon  the  reference  before  the  master  in  Aug., 
1826,  after  his  interest  accrued  ;  but  it  was 
merely  for  the  purpose  of  correcting  his  depo- 
sitions upon  a  point  which  obviously  had  no 
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influence  upon  the  report  of  the  master  or  the 
subsequent  decree.  The  competency  of  the 
•witness  does  not  appear  to  have  been  ques- 
75*]  tioned  before  *the  master,  although  he 
•disclosed  his  interest  on  the  same  examination. 
But,  admitting  the  objection  to  be  in  season, 
for  the  reasons  already  stated,  it  affords  no 
ground  for  interfering  with  the  report  or  the 
decree. 

The  only  remaining  question  is  whether  the 
relief  given  is  compatible  with  the  pleadings 
and  issues  in  the  cause.  The  decree  proceeds 
upon  the  ground  that  Livingston  and  Van 
Rensselaer  were  both  sureties  for  Burroughs  in 
the  bond  given  to  Brockholst  Livingston.  The 
bill,  it  is  said,  alleges  that  the  debt  to  Brock- 
hoist  Livingston  was  the  joint  debt  of  Bur- 
roughs and  John  Livingston, and  that  the  com- 
plainant Van  Renssalaer  united  in  the  bond  as 
their  surety  only,  while  the  answer  asserts  that 
it  was  the 'debt  of  Van  Rensselaer  and  Bur- 
roughs, and  that  Livingston  was  surety  for 
them  both.  It  will  be  recollected  that  the  bill 
was  filed  by  the  administrators  of  Van  Rens- 
selaer after  his  death,  and  that  it  sought  dis- 
covery as  well  as  relief.  The  position"  which 
is  so  often  found  in  the  books,  that  the  plaint- 
iff must  have  his  decree  according  to  the  form 
of  his  bill,  does  not  mean  that  he  can  have  no 
decree  unless  he  makes  out  in  proof  the  pre- 
cise case  stated  in  his  bill,  but  merely  that  the 
relief  given  must  be  within  its  general  scope 
and  equity.  It  very  seldom  occurs  that  either 
party  is  entirely  right  or  entirely  wrong  in  his 
claims  or  pretensions.  The  great  business  of 
a  court  of  equity  is  to  weigh  these  conflicting 
claims,  to  ascertain  from  the  pleadings  and  the 
proofs  what  are  the  substantial  rights  of  the 
parties,  and  to  decree  accordingly.  A  com- 
plainant files  his  bill  for  an  account  in  relation 
to  various  transactions,  claiming  a  large  bal- 
ance; the  proofs  sustain  his  claim  only  in  part; 
he  is  entitled  to  a  decree  for  that  amount.  The 
principle  in  equity  must  be,  substantially,  the 
same  as  at  law  ;  the  issue  may  be  more  or  less 
general  and  comprehensive;  the  proof  must  be 
confined  to  the  issue,  and  the  recovery  may  be 
of  the  whole  or  a  part  of  any  demandaembraced 
within  the  issue,  according  to  the  evidence. 
Here  the  complainants,  when  they  filed  their 
bill,  supposed  that  the  debt  which  their  intes- 
tate had  paid  to  Brockholst  Livingston  was 
the  joint  debt  of  Burroughs  and  John  Living- 
76*]  ston,  the  defendant,  *and  that  they  had, 
therefore,  the  right  to  demand  from  the  de- 
fendant a  repayment  of  the  whole.  It  was 
shown,  however.by  the  answer  and  the  proofs, 
that  it  was  not  the  debt  of  John  Livingston, 
but  that  he  was  surety  as  well  as  Van  Rensse- 
laer, and  was  responsible,  therefore.only  for  a 
moiety  instead  of  the  whole  of  what  the  intes- 
tate had  paid.  Upon  the  hearing,  therefore, 
the  complainants  claimed  only  a  contribution 
from  Livingston  as  co-surety.  The  decree  es- 
tablishing that  claim  was  clearly  within  the 
general  scope  and  equity  of  the  bill,  and  with- 
in the  issue  joined  between  the  parties.  James  v. 
McKernon,  6  Johns., 543; 2  Atk.,  141;  3  Id.,  182; 
2  Ves.,  8r.,  225  ;  Hit.,  34,  44.  A  bill  for  the 
specific  performance  of  an  agreement  is  like  an 
action  at  law  upon  a  special  contract;  the  par- 
ty must  prove  the  agreement  precisely  as  it  is 
laid;  5  Ves.,  442;  6  Id.,  548;  but  the  rule  rests 
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upon  considerations  peculiar  to  that  class  of 
cases,  and  is  confined  to  them. 

My  opinion,  therefore,  is,  that  the  decree  of 
the  Chancellor  should  be  affirmed. 

In  which  opinion  Chief  Justice  Savage  and 
Mr.  Justice  Marcy  and  eighteen  Senators  con- 
curred. Two  Senators  dissented  ;  they  being 
of  opinion  that  the  decree  of  the  Chancellor 
ought  to  be  reversed. 

W/ierevpon,  tlie  decree  of  tlie  Chancellor  was 
affirmed,  with  costs. 


*LUPIN  ET  AL.,  Appellants,      [*77 

AND 

MARIE  AND  VARET,  Respondents. 

Sales  of  Cliattels — Absolute  Delivery — Mistake  as 
to  Purchaser's  Ability  to  Pay  —  Vendor's 
Lien. 

Where  sroods  are  sold  for  which  notes  are  to  be 
given.and  the  property  is  subsequently  delivered  by 
the  vendor  without  at  the  time  requiring1  the  notes 
or  annexing'  any  condition  to  the  delivery,  such 
delivery  is  a  waiver  of  the  obligation,  which  other- 
wise the  vendee  must  have  complied  with  before  he 
could  have  demanded  the  goods,  and  the  vendee 
becomes  the  absolute  owner. 

A  mistake  or  error  in  the  ability  of  the  purchaser 
to  pay,  will  not  invalidate  a  contract  of  sale  of 
goods  and  furnish  ground  for  relief  in  equity.  So 
held  in  a  case  where  goods  to  a  large  amount  were 
sold  to  a  merchant  in  full  credit,  who  was  reputed 
and  considered  himself  perfectly  solvent,  but  who 
eleven  days  afterwards  discovered  that  he  was  a 
bankrupt. 

A  vendor  of  personal  property  has  not  a  lien 
upon  the  property  sold,  as  has  the  vendor  of  real  es- 
tate upon  the  premises  conveyed  by  him. 

Citations— 4  Mass.,  405;  5  T.  R.,  331;  6  Cow.,  110  and 
note;  Code  Napoleon,  art.  1654, 1183,  4  ;  Dig.  Lib.,  18, 
tit.  1. 1. 19 ;  7  Cours  de  Code  Oivil,  152,  par  Delvin- 
court ;  1  Atk.,  245  ;  1  H.  Bl.,  366 ;  2  Mas.,  236. 

A  PPEAL  from  chancery.  Aug.  24,  1826, 
zi.  Marie  bought  of  an  agent  of  the  complain- 
ants in  the  City  of  N.  Y.,18  packages  of  goods, 
amounting  to  $7,993,58,  for  which  he  agreed 
to  give  his  own  notes,  payable  in  5  equal  pro- 
portions, at  6,  7,  8,  9  and  10  months;  the  goods 
were  sold  at  14  cents  per  franc,  short  price, 
when  goods  of  the  same  quality  were  publicly 
selling  at  from  20  to  22  cents  per  franc,  and 
not  at  a  larger  credit  than  six  months.  Aug. 
25,  the  goods  were  delivered  to  Marie,  who  rep- 
resented to  the  agent  of  the  complainants  that 
he  intended  to  ship  them  to  Havana  for  sales 
and  returns  ;  and  on  the  next  day  did  ship 
them  on  board  a  vessel,  which  shortly 
thereafter  set  sail  from  N.  Y.,  bound  to  Ha- 
vana. The  notes  which  Marie  was  to  give 
were  not  made  or  delivered  to  the  agent  of  the 
complainants  at  the  time  of  the  delivery  of  the 
goods.  Sep.  4,  1826,  Marie,  by  an  accumula- 
tion of  disastrous  circumstances,  and  in  conse- 


NOTB.— Sales— 1.  Payment  and  delivery,  as  mutual 
and  concurrent  conditions  precedent.  See,  Chapin  v. 
Lathrop,  6  Cow.,  110,  note. 

2.  Lien.  The  vendor  of  personal  property  has  no 
implied  or  equitable  lien  for  the  purchase  money  after 
parting  with  the  possession.  James  v.  Bird,  8  Leigh, 
(Va.),  510 ;  Johnson  v.  Farnum,  56  Ga.,  144. 
where  real  and  personal  property  are  sold  under  an 
entire  control  for  a  gross  sum,  there  will  be  no  lien, 
even  as  regards  the  land.  McCandlish  v.  Keen,  13 
Grat.,  605.  But  see,  McCormick,  45  Ala.,  587 ;  6  Am. 
Rep.,  707. 
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quence  of  advices  received  by  him  from  Vera 
Cruz  and  from  Europe,  was  compelled  to  sus- 
pend payment,  and  suffer  his  bonds  and  notes 
to  be  dishonored.  At  the  time  of  the  purchase 
of  the  goods,  Marie  enjoyed  a  high  commer- 
cial credit  and  standing  in  the  City  of  N.  Y,, 
was  reputed  and  considered  himself  perfectly 
solvent  and  amply  able  to  pay  all  his  debts  and 
responsibilities,  and  not  until  one  o'clock  in 
78*J  the  afternoon  *of  Sep.  4  did  he  perceive 
that  he  would  be  compelled  to  suspend  pay- 
ment ;  and  so  unconscious  was  she  of  his  sit- 
uation, that  after  the  purchase  of  the  goods 
from  the  complainants,  and  previous  to  his 
failure,  he  made  payments  to  the  amount  of 
.about  $18,000.  Sep.  5,  the  insolvency  of  Ma- 
rie having  become  notorious,  the  agent  of  the 
•complainants  requested  him  to  redeliver  the 
goods  by  giving  an  order  for  the  same  upon 
the  captain  of  the  vessel  in  which  they  were 
shipped.  Marie  refused  to  give  such  order, 
.and  Sep.  9  executed  an  assignment  to  Varet, 
the  other  defendant,  of  four  several  shipments 
of  goods, including  the  merchandise  purchased 
of  the  complainants,  to  secure  him  near  $70,- 
000,  for  which  he  was  responsible  as  the  in- 
dorser  of  Marie,  and  as  his  surety  on  custom- 
house bonds.  The  vessel  in  which  the  goods 
were  embarked  met  with  a  disaster  at  sea,  and 
was  obliged  to  put  into  Norfork,  in  Va.,  for 
repairs.  While  she  was  there,  and  about  Sep. 
30,  the  agent  of  the  complainants  applied  to 
Varet  for  permission  that  the  goods  be  deliv- 
ered to  him  ;  Varet  refused  to  give  such  con- 
sent, and  instructed  his  agents  at  Norfolk  to  re- 
ship  the  goods  to  him  at  N.  Y.,  where  they,  ac- 
cordingly .arrived,  and  were  disposed  of  by  him, 
some  being  sold  at  N.  Y.  ,and  the  residue  being 
shipped  to  Havana.  The  net  proceeds  of  the 
goods  amounted  to  $6,691.29.  After  the  re- 
turn of  the  goods  to  N.  Y. ,  the  complainants 
-demanded  them  of  Varet,  which  demand  was 
not  complied  with. 

The  complainants  filed  their  bill,  relying 
upon  the  non-delivery  of  the  notes,  and  the 
non-payment  of  the  consideration  money  as 
-entitling  them  to  a  decree  in  their  favor  for  the 
value  of  the  goods,  and  also  charging  the  de- 
fendants with  fraud.  In  their  answers  the  de- 
fendants insisted  that  the  goods  had  become 
absolutely  the  property  of  Marie  ;  that  he  had 
not  been  requested  to  give  the  notes,  and  that, 
in  consequence  of  his  failure,  it  was  believed 
that  the  complainants  were  unwilling  to  receive 
them;  that  since  the  failure  of  Marie,  the  other 
defendant,  Varet,  had  paid  and  satisfied  all  the 
custom-house  bonds  and  notes  for  which  he 
79*]  was  responsible.  Varet  *denied  all  know- 
ledge on  his  part  of  the  terms  of  the  sale  to 
Marie,  that  such  terms  were  not  complied  with, 
or  that  the  goods  were  not  paid  for  ;  and  both 
defendants  denied  all  fraud,  &c. 

The  cause  was  heard  on  bill  and  answer,  and 
the  Chancellor  decreed  that  the  bill  be  dismissed. 
For  the  reasons  of  his  decision,  see  2  Paige,  169. 
The  complainants  appealed. 

Messrs.  C.  Graham  and  J.  Tallmadge, 
for  the  appellants,  insisted,  1.  That  the  prop- 
erty in  the  merchandise  did  not  pass  to  Marie, 
notwithstanding  the  delivery;  that  Marie  being 
bound  by  the  terms  of  the  contract  to  give  his 
notes  for  the  price  of  the  goods,  and  not  having 
•done  so,  and  his  circumstances  having  changed 
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within  a  few  days  after  the  delivery  so  that 
the  giving  of  the  notes  would  have  been  a  nul- 
lity, the  delivery  was  conditional,  and  the  sell- 
ers nad  a  right  to  reclaim  the  goods  ;  that  this 
rule  applied  as  between  the  original  parties  and 
the  voluntary  assignee  of  the  vendee,  though 
as  to  subsequent  bona  fide  purchasers  or  cred- 
itors of  the  vendee,  it  would  be  otherwise.  2. 
The  goods  not  having  been  paid  for,  the  vend- 
ors had  an  equitable  lien  upon  them,  which 
ought  to  be  enforced.  By  the  civil  law,  the 
right  of  property  does  not  vest  in  the  pur- 
chaser, even  by  delivery  without  payment  of 
the  price  ;  and  the  same  rule  ought  to  prevail 
in  a  court  of  equity,  an  important  branch  of 
the  jurisdiction  of  which  court  is  to  relieve 
against  accidents  and  mistakes.  Allowing  that 
the  parties  acted  in  good  faith,  it  is  incontro- 
vertible that,  had  the  situation  of  the  vendee 
been  known,  the  goods  would  not  have  been 
delivered.  The  vendors  acted  under  a  mis- 
taken view  or  apprehension  of  the  solvency  of 
the  vendee.  The  equitable  lien  of  a  vendor  of 
real  property  is  indisputable.  Why  should  it 
not  be  extended  to  personal  property,  when 
limited  to  the  original  parties  or  voluntary 
assignees?  Subsequent  bona  fide  purchasers  or 
creditors  would  not  be  affected.  It  is  admitted 
that  after  a  voluntary  delivery  of  the  goods, 
the  vendor  is  remediless  at  law  ;  he  can  neither 
bring  trespass,  replevin  or  trover  ;  and  because 
he  is  remediless  at  law,  equity  should  give  re- 
lief. Had  the  goods  been  purchased  to  be  sent 
to  a  place  different  from  that  where  *they  [*8O 
were  bought,  the  vendor  might  have  stopped 
them  in  transitu  on  the  vendee  becoming  in- 
solvent after  the  purchase  and  before  their 
arrival  at  the  place  of  destination.  Why  should 
he  not  have  the  right  to  reclaim  them  when 
the  price  was  not  paid,  and  it  was  out  of  the 
power  of  the  vendee  substantially  to  perform 
the  contract?  There  are  no  late  cases  on  this 
subject  in  the  English  books,  for  the  reason 
that  by  the  bankrupt  law  of  that  country  all 
property  found  in  the  possession  of  the  bank- 
rupt subject  to  his  order  or  disposition  as 
owner,  though  it  does  in  fact  belong  to  others, 
passes  to  the  assignees.  Marie  is  chargeable 
with  fraud  in  refusing  to  redeliver  the  goods 
and  assigning  them  to  a  confidential  creditor, 
after  discovering  his  inability  to  pay.  This 
is  a  brief  view  of  the  arguments  of  the  counsel 
for  the  appellants,  who  fully  commented  upon 
the  decided  cases  and  upon  the  principles  con- 
tained in  elementary  works  bearing  upon  the 
subject ;  but  as  the  question  is  put  at  rest  in 
this  State  by  the  affirmance  of  the  decree  of 
the  Chancellor,  a  fuller  report  is  deemed  un- 
necessary. 

Mr.  C.  Baldwin,  for  respondents. 

The  following  opinion  was  delivered: 

By  Mr.  Justice  Marcy.  The  questions  pre- 
sented by  this  case  for  our  determination  are  : 
1.  Was  there  a  sale  of  the  18  packages  of  mer- 
chandise by  the  appellants  to  Marie?  2.  Had 
the  appellants  a  lien  on  the  property  when  they 
demanded  it  at  Norfolk  or  N.  Y.  ? 

The  validity  of  the  sale  is  questioned  upon 
two  grounds :  1.  The  contract  of  sale  was 
never  complete,  it  is  said,  because  the  pur- 
chaser Marie  did  not  comply  with  the  condi- 
tion upon  which  its  validity  depended.  The 
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position that  where  anything  remains  to  be 
done  to  complete  a  contract  of  sale,  the  title 
of  the  property  does  not  pass  to  the  purchaser, 
has  had  the  sanction  of  too  many  decisions, 
and  is  too  generally  acquiesced  in,  to  require 
the  citation  of  authorities  to  sustain  it.  In- 
deed it  was  not  questioned  on  the  argument. 
By  the  terms  of  the  sale,  promissory  notes 
were  to  be  given  by  Marie  for  the  goods,  pay- 
81*]  able  at  6,  7,  8,  9,  *and  10  months.  These 
notes  have  never  been  given,  and  if  the  giving 
of  them  has  not  been  waived  by  the  appellants 
or  their  agent,  the  title  to  the  goods  has  not 
vested  in  the  purchaser.  The  goods  were  de- 
livered without  requiring  the  notes.  Marie  says 
the  notes  have  never  been  demanded,  and  he 
has  been  willing  at  all  times  to  give  them,  but 
believes  the  appellants  since  his  failure  are 
unwilling  to  receive  them.  It  is  contended 
that  there  has  been  a  waiver  of  this  condition 
of  the  contract.  Where  the  delivery  is  abso- 
lute, it  is  a  waiver  of  the  condition  of  pay- 
ment or  giving  security  ;  and  we  search  this 
case  in  vain  for  any  facts  that  can  warrant  an 
inference  that  the  delivery  of  the  goods  was 
not  fair  and  unconditional.  If  the  appellants 
did  not  intend  that  Marie  should  become  vested 
with  the  absolute  property  in  the  goods,  "  they 
were  bound,"  as  Ch.  J.  Parsons  said  in  the 
case  of  Hu&sey  v.  Thornton,  4  Mass.,  405,  "  to 
recollect  the  conditions  they  had  themselves 
made,  and  not  to  deliver  the  packages  till 
the  conditions  were  complied  with."  It  has 
been  held,  where  goods  were  sold  to  be  paid 
for  in  cash  down,  that  the  delivery,  without 
demanding  the  money,  vested  the  title  of  them 
in  the  purchaser.  Haswell  v.  Hunt,  cited  in 
5  T.  R.,  231.  The  delivery  of  the  thing  sold, 
made  unconditionally  and  not  procured  by 
fraud,  vests  the  absolute  property  in  the  pur- 
chaser. 6  Cow.,  110,  and  cases  cited  and  note. 
The  second  ground  of  objection  to  the  va- 
lidity of  the  sale  is  mistake  or  error.  The  al- 
leged mistake  was  not  in  the  article  sold,  or  in 
the  identity  of  the  person  purchasing,  but  in 
the  ability  of  the  purchaser  to  pay.  The  appel- 
lants sold  to  one  whom  they  believed  to  be 
solvent,  but  who  was  not  so  in  fact.  The  case 
shows  that  there  was  in  this  respect  a  mutual 
misapprehension.  No  objection  can,  therefore, 
be  raised  to  the  contract  on  the  ground  of 
fraud.  Marie  did  believe,  and  had  good  rea- 
son to  believe,  that  he  was  solvent  when  he 
entered  into  the  contract.  To  invalidate  con- 
tracts upon  the  ground  that  one  of  the  parties 
was  mistaken  in  the  ability  of  the  other  to 
execute,  would  be  establishing  a  doctrine  un- 
known, I  think,  to  any  code,  and  of  the  most 
dangerous  consequences.  If  the  circumstances 
82*]  of  the  purchaser  may  be  *inquired  into 
whenever  the  seller  wishes  to  disaffirm  a  con- 
tract, the  commercial  world,  by  the  exercise 
of  this  right  of  inquiry,  would  be  thrown  into 
the  greatest  confusion.  I  presume  that  the 
appellants  do  not  contend  for  an  application  of 
this  doctrine  beyond  a  case  like  their  own — a 
case  where  the  insolvency  of  the  purchaser  is 
notorious  and  acknowledged  ;  but  if  the  prin- 
ciple of  the  doctrine  is  that  the  seller  can  dis- 
affirm the  sale  because  the  purchaser  has  been 
dealt  with  as  a  solvent  person,  when  he  was  in 
fact  insolvent,  the  mistake,  whenever  it  ex- 
isted, would  authorize  the  original  owner  to 
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reclaim  the  property  the  moment  of  a  default 
in  the  payment  and  perhaps  anticipation  of  it ; 
and  he  might  allege  this  insolvency  and  de- 
fault to  exist  in  any  case,  and  seek  to  enter 
upon  an  inquiry  into  the  circumstances  of  the- 
purchaser  while  he  was  in  active  business  and 
his  credit  unimpaired.  I  cannot  consent  to 
yield  the  least  countenance  to  such  a  doctrine. 
The  remaining  question  to  be  settled  relates 
to  the  lien  which  the  appellants  claim  to  have 
had  on  the  property.  The  assignment  of  it  to 
Varet  was  not  in  the  usual  course  of  trade  ;  it 
was  voluntary  on  the  part  of  Marie  and  for  the 
purpose  of  indemnifying  Varet  against  ante- 
cedent responsibilities.  If  there  would  have 
been  a  lien  without  the  assignment,  the  assign- 
ment did  not  operate  to  discharge  it.  The  rule 
of  law  in  relation  to  real  estate  is,  that  the  vend- 
or has,  without  any  express  agreement  for 
that  purpose,  a  lien  on  the  premises  conveyed, 
even  after  possession  thereof  is  delivered  to  the 
purchaser,  for  the  purchase  money,  provided 
he  has  not  taken  a  distinct  and  independent  se- 
curity therefor,  and  the  land  has  not  passed  by 
a  bona  fide  sale  to  a  third  person.  The  Chan- 
cellor held  in  this  case  that  such  a  rule  does  not 
exist  in  relation  to  personal  property.  Wheth- 
er it  does  or  not  we  are  now  to  determine.  By 
the  Roman  law  the  vendor  could  in  such  a  case- 
as  this  resort  to  the  property  ;  and  so,  I  think, 
he  may  by  the  Civil  Code  of  France,  notwith- 
standing article  1583,  which  changes  the  civil 
law  and  conforms  to  the  common  law,  so  far 
as  to  vest  the  title  in  the  purchaser  with  out  de- 
livery or  payment  of  the  price.  Code  Napoleon, 
art.  1654,  1183,  4  ;  Dig.  Lib.,  18,  tit.  1,  1.  19. 
All  contracts  of  sale,  although  positive  in  their 
terms  *according  to  these  laws,  have,  it  [*83 
is  said,  this  implied  condition:  "  provided  the 
price  is  paid."  7  Cours  de  Code  Civil,  152,  par 
Delvincourt.  It  was  admitted  on  the  argument 
by  the  counsel  for  the  appellants,  that  the  de- 
cisions of  the  English  courts  furnished  but  lit- 
tle or  no  countenance  to  the  doctrine  they  ad- 
vanced ;  but  this  was  ascribed  to  a  provision  in 
the  bankrupt  lawof  that  country,  which  declares 
that  the  goods  found  in  the  possession  of  the 
barnkrupt,  subject  to  his  order  or  disposition 
as  owner,  shall  pass  to  his  assignee,  though 
they  be  in  fact  the  property  of  others.  This 
statute  would  cut  off  this  lien  in  cases  of  bank- 
ruptcy where  it  would  most  frequently  arise  ; 
but  it  would  often  arise  where  there  was  no 
bankruptcy.  If  it  is  a  rule  of  the  common  law, 
it  must  be  shown  to  have  existed  at  some  period. 
This  is  not  a  matter  confined  exclusively  to 
commercial  dealings  and  to  be  settled  by  com- 
mercial usage.  In  France  it  is  not  a  provision 
of  the  Commercial  Code  alone  ;  it  is  found  in 
the  Civil  Code,  and  has  a  general  application 
to  all  sales.  Are  we  then  to  recognize  the  rule 
as  a  part  of  the  common  law  ?  This,  I  think, 
we  cannot  do  unless  we  have  some  proof  that 
it  is  so.  We  are  asked  lo  infer  its  existence  in 
relation  to  personal  property,  because  it  exists 
in  the  case  of  real  property  ;  but  even  in  rela- 
tion to  real  property  it  does  not  exist  as  a  rule 
of  the  ancient  common  law:  it  is  a  doctrine  of 
equity,  and  not  of  law,  and  was  transplanted 
into  equity  from  the  civil  law.  But  it  may  be 
said  that  if  equity  can  adopt  the  rule  of  the 
civil  law  as  applicable  to  real  estate,  it  may 
adopt  it  in  extenw.  If  we  find  it  as  it  is  claimed 
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in  this  case  in  our  system  of  equity.without  in- 
quiring how  or  when  it  came  there,  whether 
by  a  bold  act  of  adoption  or  by  insinuation, 
whether  it  is  to  be  reverenced  for  its  age  or  ad- 
mired as  a  modern  improvement,  we  ought  to 
give  the  benefit  of  it  to  the  appellants.  We 
were  referred  to  no  case  on  the  argument,  and 
I  think  the  search  would  be  in  vain  to  find  one, 
wherein  it  has  been  decided  in  a  court  of  law 
or  equity  in  this  country  or  in  England,  that 
after  a  sale  of  personal  property  and  a  fair  and 
absolute  delivery  to  the  purchaser  personally, 
the  vendor  can  reclaim  the  property  because 
the  consideration  has  not  been  paid. 
84*]  *There  is  an  intimation  of  Ld.  Hard- 
wicke,  in  Snee  v.  Prescott,  1  Atk.,  245,  which 
conveys  his  opinion  of  the  reasonableness  of 
the  doctrine,  that  the  seller  of  goods  should 
have  a  right,  in  cases  of  insolvency,  to  resort 
to  the  goods  sold,  even  after  delivery,  to  secure 
himself  for  the  purchase  money  ;  but  the  case 
did  not  present  a  state  of  facts  on  which  such 
a  question  could  arise  for  his  determination;  it 
was  a  clear  case  of  stoppage  in  transitu.  Some 
expressions  of  Ld.  Loughborough,  in  the  case 
of  Mason  v.  Lickbarrow,  1  H.  Bl.,  366,  would 
seem  to  place  the  right  of  stoppage  in  transitu 
upon  the  ground  that  the  sale  is  so  far  incom- 
plete, until  the  purchase  money  is  paid,  as  to 
prevent  the  title  from  vesting  absolutely  in 
the  purchaser.  "The  admitted  right  of  the  con- 
signor, he  says,  to  stop  the  goods  in  transitu, 
as  against  the  consignee,  can  only  rest  upon 
his  original  title  as  owner  not  devested,  or  upon 
a  legal  title  to  hold  the  possession  of  the  goods 
till  the  price  is  paid  as  a  pledge  for  the  price." 
Putting  the  right  upon  the  latter  alternative, 
no  inference  can  be  drawn  from  it  to  counte- 
nance the  doctrine  contended  for  in  this  case. 
Although  the  cases  in  relation  to  the  stoppage 
of  property  in  transitu  were  referred  to  on  the 
argument,  and  the  doctrine  discussed  some- 
what at  large,  an  examination  of  these  cases, 
or  a  particular  consideration  of  that  doctrine, 
does  not  seem  to  me  to  be  called  for  to  enable 
us  to  come  to  a  right  conclusion  in  this  case. 
If  there  is  any  principle  established  in  law,  it 
is  that  the  right  to  stop  in  transitu  exists  only 
during  the  transit  of  the  property  ;  when  that 
is  complete,  and  the  property  has  come  fairly 
and  fully  to  the  possession  of  the  purchaser, 
the  right  is  at  an  end. 

It  was  urged  on  the  argument,  that  the  doc- 
trine contended  for  on  the  part  of  the  appel- 
lants is  so  salutary,  that  if  we  did  not  find  it 
sanctioned  by  any  other  court.we  ought  to  take 
this  occasion  to  legitimatize  it.  In  reply  to  this 
suggestion,  I  will  borrow  the  language  of  Mr. 
Justice  Story,  in  the  case  of  Congers  v.  JSnnis,2 
Mas.,  236,  in  which  questions,  in  all  respects 
similar  in  principle  to  those  now  under  consid- 
eration, were  decided  as  I  propose  to  decide 
these  :  "I  do  not  sit  here  to  revise  the  general 
85*]  judgment  of  the  common  law  or  *to  es- 
tablish new  doctrines,  merely  because  they 
seem  to  be  more  convenient  or  equitable.  My 

duty  is  to  administer  the  law  as  I  find  it,  and  I 
have  not  the  rashness  to  attempt  more  than  this 

humble  duty."  1  am  of  opinion  that  the  decree 

of  the  Chancellor  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 

the  decree  of  the  Chancellor  was,  thereupon,  af- 
firmed, with  costs. 
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THE  CAYUGA  BRIDGE  COMPANY, 


THOMAS  C.  MAGEE  ET  AL.  Respondents. 

Statute  Incorporating  Bridge  Co. — Interpreta- 
tion of—  Exclusive  Privileges —  Construed  Strict- 
ly against  Grantee. 

Where  a  Company,  incorporated  for  the  purpose 
of  erecting  a  bridge,  were  authorized  to  erect  the 
same  across  a  lake  or  the  outlet  thereof,  and  to  re- 
build it  if  destroyed  or  carried  away  by  the  ice,  and 
all  other  persons  were  prohibited  from  erecting  a 
bridge  within  three  miles  of  the  place  where  the 
bridge  should  be  erected  by  the  Company,  and  the 
Company  proceeded  and  built  a  bridge  across  the 
lake, which  continued  about  eight  years, when  it  was 
carried  away  by  the  ice ;  and  the  Company  then 
erected  another  bridge,  locating  it  across  the  outlet, 
about  two  miles  from  the  site  of  the  first  bridge,  it 
was  held,  that  the  building  of  the  bridge  across  the 
outlet  was,  at  the  time  it  was  built,  unauthorized, 
and  that  the  restricted  limits  were  to  be  measured 
from  the  place  where  the  first  bridge  was  erected. 

Citations— Act,  April  16, 1825 ;  Act,  March  1. 1799 : 
Act,  March  28, 1797;  Act,  May  1, 1801;  Act,  June,  1821. 

A  PPEAL  from  chancery.  In  Feb.,  1826,  the 
ll.  appellants  filed  a  bill  in  chancery,  com- 
plaining of  an  encroachment  by  the  defendants 
in  the  building  of  a  bridge  across  the  outlet  of 
the  Cayuga  Lake  within  the  distance  of  three 
miles  of  a  bridge  across  the  same  outlet,  built 
and  maintained  by  the  appellants  ;  which  en- 
croachment, was  alleged, was  in  contravention 
of  a  prohibition  contained  in  the  Acts  of  the 
Legislature  relative  to  the  Cayuga  Bridge  Co., 
and  an  injunction  was  prayed  for  to  restrain 
the  defendants  from  erecting  any  bridge  at  any 
place  within  the  distance  of  three  miles  from 
either  of  the  bridges  of  the  complainants.  An 
injunction  was  granted  accordingly.  In  Apr., 
1826,  a  motion  was  made  to  dissolve  the  injunc- 
tion, which  was  denied  by  Chancellor  Jones, 
and  the  cause  afterwards  having  been  brought 
to  a  final  hearing  on  bill  and  answer  before 
Chancellor  Walworth,  a  decree  was  made  in 
Apr.,  1830,  dissolving  *the  injunction  [*86 
and  dismissing  the  bill.  From  this  decree  the 
complainants  below  appealed. 

In  1797,  the  Cayuga  Bridge  Co.  was  incor- 
porated by  an  Act  of  the  Legislature  for  the 
'purpose  of  building  a  bridge  over  the  Cayuga 
Lake  or  the  outlet  thereof — the  Corporation  to 
continue  25  years,  and  the  bridge  to  be  built 
within  three  years.  By  an  Act  passed  Mar.  1, 
1799,  the  time  limited  for  completing  the  bridge 
across  the  Cayuga  Lake  was  extended  to  May 
1,  1801,  and  the  duration  of  the  Co.  fixed  at 
75  years.  By  this  Act  it  was  declared  that  it 
should  not  be  lawful  for  any  person  or  persons 

to  erect  a  bridge  or  establish  a  ferry  within 
three  miles  of  the  place  where  the  bridge  af  ore- 


NOTE.  —Corporations— Pmvers  of— Ultra  vires. 
See  People  v.  TJtica  Ins.  Co.,  15  Johns.,  358,  note ; 
N.  J.  &  C.  Bank  V,  Thorp,  6  Cow.,  46,  note. 
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said  should  be  erected  by  the  Co. ;  and  it  was  j 
also  declared  that  if  the  bridge  to  be  erected  j 
by  the  Co.  should  be  carried  away  by  the  ice,  j 
and  should  not  be  rebuilt  within  18  months  | 
thereafter,  the  charter  should  be  forfeited.     A 
bridge  was  erected  by  the  Co.,  within  the  lim-  j 
ited  time,  across  the  lake  between  the  Villages  | 
of  East  and  West  Cayuga,  and  was  kept  in  re-  i 
pair  until  the  spring  of  1809,  when  it  was  car-  | 
ried  away  by  the  ice.     The  Co.  within  a  few  j 
months  thereafter  built  a  bridge  across  the  out- 
let, about  two  miles  north  of  the  site  of  the  first  | 
bridge,  which  they  have  ever  since  maintained, 
receiving  the  same  tolls  as  at  the  former  bridge. 
In  June,  1812,  a  further  Act  was  passed  rela- 1 
live  to  the  Cayuga  Bridge  Co.,  entitled  "An 
Act  to  Extend  the  Charter  Rights  of  the  Cay- 
uga Bridge  Company,"  which,  after  reciting 
that  "  whereas  the  Cayuga  Bridge  Company  | 
have,  by  their  petition  to  the  Legislature,  re- 1 
quested  an  extension  of  the  capital  stock  of ! 
said  Company,  for  the  purpose  of  erecting  a 
permanent  bridge  across  the  Cayuga  Lake  be- 
tween the  Villages  of  East  and  West  Cayuga, 
in  addition  to  their  bridge  built  over  the  out- 
let of  said  lake  ;  and  whereas,  there  are  numer- 
ous petitions  before  the  Legislature  from  the 
inhabitants  of  the  western  counties  of  this  State 
praying  for  the  grant  of  a  lottery  to  raise  funds 
to  erect  a  bridge  across  said  lake  at  the  place 
aforesaid,  which  have  been  suspended  in  con- 
sequence of  a  concurrent  resolution  of  the  Sen- 
ate and  Assembly  directing  the  Attorney-Gen- 
eral to  take  legal  measures  to  try  the  validity 
of  the  charter  rights  of  said  Company  ;  and 
87*]  *whereas,  a  portion  of  the  said  petition 
ers  more  immediately  interested  in  the  erection 
of  a  bridge  across  the  Cayuga  Lake  have  sig- 
nified their  acquiescence  in  an  extension  of  the 
charter  rights  of  the  said  Cayuga  Bridge  Com- 
pany, to  enable  them  to  build  a  bridge  across 
the  said  lake  between  the  villages  of  East  and 
West  Cayuga,  and  in  that  event  are  willing  to 
relinquish  the  application  made  by  them  for  i 
the  grant  of  a  lottery  for  the  purpose  aforesaid,  i 
provided  the  said  Cayuga  Bridge  Company  | 
shall  proceed  without  delay  to  build  a  good 
and  substantial  bridge  at  the  place  aforesaid, 
and  shall  complete  the  same  in  a  reasonable 
time  ;  and  whereas,  the  said  Cayuga  Bridge 
Company  have,  by  their  agent,  consented  and 
agreed  to  build  said  bridge  on  the  terms  and 
conditions  aforesaid,  and  to  be  bound  by  the 
provisions  and  restrictions  hereinafter  men- 
tioned ;"  authorized  the  Cayuga  Bridge  Co.  to 
increase  their  capital  stock  $50,000,  for  the 
purpose  of  building  a  substantial  bridge  across 
the  Cayuga  Lake,  on  the  site  of  the  first  bridge 
erected,  by  the  Co.  between  the  Villages  of| 
East  and  West  Cayuga,   and  declared  that 
whenever  the  said  bridge  should  be  completed, 
the  Co.  should  possess  and  enjoy  all  the  rights, 
privileges  and  immunities  which  were  granted 
them  by  the  original  Act  of  Incorporation. 
The  Act  exempts  certain  persons  and  property 
from  the  payment  of  toll;  forbids  any  discrim- 
ination in  the  tolls  to  be  demanded  at  the  two 
bridges  of  the  Co. ;  requires  the  bridge  across 
the  outlet  to  be  kept  in  repair,  and  both  bridges 
to  be  rebuilt  if  carried  away  by  ice  or  destroyed; 
provides  that  the  bridge  to  be  erected  on  the 
old  site  shall  be  built  and  completed  by  Nov. 
1,  1813,  or  the  privileges  conferred  by  the  Act 
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to  cease,  and  the  Co.  to  have  no  other  or  greater 
rights  and  privileges  than  they  legally  possessed 
before  the  passage  of  the  Act  of  1812  ;  and 
further  declaring  that  in  case  the  Co.  neglected 
to  build  a  bridge  across  the  lake  on  the  old 
site,  within  the  limited  time,  they  should  be 
deemed  to  have  forfeited  all  right  to  build  such 
bridge  which  they  may  have  had  by  virtue  of 
any  law  of  the  State  ;  and  that  the  Legislature 
might  authorize  the  erection  of  a  bridge  by 
any  other  person  or  persons  or  body  politic 
and  corporate,  at  their  pleasure,  across  the 
said  lake  *at  the  place  aforesaid,  any-  [*88 
thing  in  the  Act  incorporating  the  Cayuga 
Bridge  Co.  or  any  other  Act  of  the  Legislature 
to  the  contrary  notwithstanding. 

In  pursuance  of  this  Act,  the  Company  did 
erect  a  bridge  on  the  site  of  their  former  bridge, 
within  the  time  limited  by  the  Act,  which  they 
have  since  maintained  and  kept  in  repair.  In 
Apr.,  1825,  the  Legislature  authorized  an  asso- 
ciation of  individuals  to  erect  and  build  a  free 
bridge  across  the  Seneca  River,  near  to  and 
north  of  the  north  boundary  of  the  charter  of 
the  Cayuga  Bridge  Co.,  expressly  saving  the 
vested  rights  of  such  Company  ;  in  pursuance 
of  which  act  the  defendants  associated  them- 
selves with  others  to  build  such  free  bridge  ; 
were  appointed  a  committee  to  superintend  the 
building  thereof ;  selected  and  fixed  upon  a 
place  for  the  building  of  the  bridge  at  a  point 
distant  three  miles  and  sixteen  rods  from  the 
bridge  erected  by  the  Cayuga  Bridge  Co.,  on 
the  site  of  the  first  bridge,  between  the  Villages 
of  East  and  West  Cayuga,  and  distant  from 
the  bridge  across  the  outlet  erected  by  the  Co. 
one  mile  and  eight  rods  ;  commenced  building 
and  were  proceeding  in  the  same  until  re- 
strained by  the  injunction  issued  in  this  cause. 

Mr.  D.  B.  Ogden,  for  the  appellants.  By 
the  original  Act  of  Incorporation,  a  discretion 
was  given  to  the  Co.  to  erect  their  bridge 
across  the  lake  or  the  outlet.  They  in  the  first 
instance  elected  to  build  their  bridge  across 
the  lake,  but  on  its  being  carried  away  by  the 
ice,  they  availed  themselves  of  the  privilege 
granted  to  them,  and  erected  a  bridge  across 
the  outlet,  and  when  they  did  so,  all  the  priv- 
ileges granted  by  the  Acts  of  the  Legislature  at- 
tached to  that  bridge  ;  no  other  bridge  could 
be  erected,  conflicting  with  the  rights  of  the 
Co.,  within  the  distance  of  three  miles  of  the 
bridge  erected  by  them.  When  the  Act  of 
1812  was  passed,  the  bridge  of  the  Co.  across 
the  outlet  was  standing,  and  the  Co.  exacted 
and  received  the  same  tolls  which  they  had 
received  at  their  first  bridge  ;  and  though  the 
Legislature  authorized  the  erection  of  a  free 
bridge,  they  directed  that  it  should  be  built 
north  of  the  north  boundary  of  the  charter 
of  the  Co.,  and  expressly  saved  the  rights  of 
the  Co.  *Resort  is  had  by  the  respond-  [*89 
ents  to  the  phraseology  of  that  part  of  the  Act 
of  1799  which  provides  that  a  dissolution  of 
the  Co.  shall  not  take  place  by  reason  of  the 
bridge  being  carried  away  by  the  ice,  if  it  be 
rebuilt  within '18  months,  &c.,  for  evidence  of 
the  intention  of  the  Legislature  that  a  bridge, 
if  rebuilt,  should  be  rebuilt  at  the  same  place  : 
it  is.  say  they,  the  said  bridge,  and  it  is  to  be 
rebuilt,  &c.  This  construction  on  the  part  of 
the  appellants  is  too  literal,  and  could  not  have 
been  contemplated  by  the  Legislature.  The 
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object  was  to  secure  a  bridge  for  the  public  ac- 
commodation ;  the  right  had  originally  been 
given  to  the  Co.  to  erect  one  over  the  lake  or  the 
outlet,  and  the  only  sound  construction  is  that 
whenever  the  bridge  across  the  lake  or  the  out- 
let was  carried  away,  a  bridge  across  the  lake 
or  the  outlet  should  be  rebuilt  within  a  limited 
time,  or  the  charter  should  cease.  It  could 
not  have  been  contemplated,  by  the  use  of  the 
word  "rebuild,"  that  the  new  bridge  was  to  be 
constructed  from  the  same  materials,  in  the 
same.form.  and  on  the  identical  spot  on  which 
the  first  bridge  was  located.  There  is  not  a 
word  in  the  Act  of  1799  limiting  or  restricting 
the  powers  originally  granted,  nor  is  there  any- 
thing in  the  Act  of  1812  which  deprives  the 
appellants  of  rights  previously  conferred ;  for, 
admitting  the  Co.  to  be  bound  by  their  consent 
as  set  forth  in  the  preamble  of  the  Act  to  build 
a  bridge  on  the  site  of  the  first  bridge,  on  the 
terms  and  conditions,  and  subject  to  the  pro- 
visions and  restrictions  contained  in  the  Act  of 
1812,  there  is  no  complaint  of  a  non-compli- 
ance with  the  terms  and  conditions,  or  of  a 
violation  of  the  provisions  and  restrictions.  In- 
deed, had  the  Co.  omitted  to  build  a  bridge  on 
the  old  site,  the  Act  of  1812,  instead  of  operat- 
ing against  them,  would  have  been  evidence 
of  recognition  of  the  existence  of  the  Corpora- 
tion. The  Act  of  1797  is  declared  to  be  a 
public  Act,  and  to  be  benignly  and  favorably 
construed,  and  the  other  Acts  being  on  the 
same  subject  are  to  be  considered  as  together 
forming  but  one  law. 

9O*]  *Mr.  B.  F.  Butler,  for  respondents. 
The  erection  of  the  bridge  over  the  outlet  was 
unauthorized  ;  by  the  Act  of  1797,  the  Co. 
might  erect  a  bridge  over  the  lake  or  the  out- 
let, but  they  could  erect  only  one  bridge,  and 
when  they  had  built  a  bridge  over  the  lake,  the 
right  of  building  a  bridge  over  the  outlet,  con- 
sidered as  an  original  right,  was  at  an  end.  The 
Act  of  1799  gave  no  power  to  build  a  bridge 
over  the  outlet;  it,  as  well  as  the  Act  of  1797, 
gave  the  right  of  erecting  but  one  bridge,  and 
when  that  right  was  exercised,  no  other  new 
bridge  could  be  erected.  The  erection  of  the 
bridge  over  the  outlet  was  not  a  rebuilding  of 
the  first  bridge.  The  word  "  rebuild"  should 
receive  its  ordinary  signification;  it  means,  "to 
build  again;  to  renew  a  structure."  In  com- 
mon parlance,  rebuilding  comprises  not  only 
the  erection  of  a  structure  upon  the  same  site, 
but  an  appropriation  of  part  of  the  original 
structure.  It  is  admitted,  however,  that  a  rea- 
sonable construction  would  have  justified  an 
alteration  of  the  form  or  materials  of  the  bridge, 
and  a  partial  change  of  location,  provided  that 
the  meaning  and  intent  of  the  Act  was  pre- 
served. The  statute  speaks  of  the  bridge  de- 
stroyed and  of  the  rebuilding  of  the  bridge,  not 
of  the  erection  of  a  new  bridge.  The  placing 
of  a  bridge  two  miles  from  the  site  of  the  first 
was  in  no  sense  a  rebuilding  of  the  first;  it  was 
the  erection  of  a  new  bridge.  The  prohibition 
to  others  to  erect  a  bridge  within  three  miles 
of  the  bridge  of  the  Co.,  gave  no  right  to  the 
Co.  to  erect  a  new  bridge  at  any  point  within 
the  chartered  limits.  The  Act  of  1799  is  a  pri- 
vate Act,  to  be  construed  strictly  in  reference 
to  all  matters  of  a  penal  character  or  deroga- 
tory of  common  rights.  The  only  effect  of  the 
declaration  that  the  Act  of  1797  shall  be  con- 
WEND.  6. 


sidered  a  public  Act  and  be  construed  favor- 
ably, is  to  relieve  the  Corporation  from  special 
pleading;  but  it  confers  no  greater  rights  than 
if  such  declaration  had  not  been  made.  The 
prohibition  being  of  a  penal  character  and  in 
derogation  of  common  right,  will  be  strictly 
construed,  and  will  not  be  extended  by  impli- 
cation; and,  above  all,  will  not  be  made  am- 
bulatory by  construction.  The  prohibition  is 
contained  in  the  Act  of  1799,  and  by  that  Act 
no  discretion  is  given  as  to  the  location  of  the 
bridge.  Could  the,  Co.  change  the  site  of  its 
Abridge,  such  change  could  not  draw  [*91 
after  it  the  prohibition  so  as  to  extend  it  to  a 
new  district  of  country.  By  the  terms  of  the 
Act  of  1799,  it  applies  only  to  a  bridge  to  be 
erected  across  the  lake,  and  to  be  completed 
previous  to  May  1,  1801.  The  Act  of  1812 
neither  varies  nor  extends  the  prohibition;  it 
attached  to  the  new  bridge  across  the  lake,  when 
completed,  and  left  the  bridge  over  the  outlet 
without  such  protection.  Such  protection  is  not 
given  to  the  bridge  over  the  outlet  in  express 
terms  by  the  Act  of  1812,  nor  is  it  necessarily 
implied;  the  rights,  privileges  and  immunities 
in  this  respect  conferred  by  that  Act  are  appli- 
cable only  to  the  bridge  to  be  erected.  The 
Act  restores  the  Co.  to  its  former  rights,  but 
does  not  grant  a  new  right  extending  the  pro- 
hibition to  eight  instead  of  six  miles.  .Such  im- 
munity can  be  claimed  only  by  implication, 
and  will  not  be  conceded  by  the  court  unless  it 
be  a  necessary  and  inevitable  implication.  The 
Act  of  1812  does  not  require  it,  as  all  its  teirns 
may  be  satisfied,  and  force  and  effect  given  to 
all  its  provisions,  without  such  implication. 
The  mischiefs  intended  to  be  remedied  by  the 
Act  of  1812  were,  that  the  bridge  over  the  lake 
had  been  destroyed  and  not  rebuilt;  the  Co. 
had  changed  the  location  and  erected  a  new 
bridge,  by  which  it  was  alleged  they  had  for- 
feited their  charter;  the  subject  was  in  litiga- 
tion; the  public  had  lost  the  benefit  of  a  bridge 
on  an  old  established  route,  and  asked  leave  to 
erect  a  new  bridge;  the  Co.  had  not  sufficient 
capital  to  rebuild  it,  and  remonstrated  against 
the  building  of  a  bridge  by  others.  The  rem- 
edies, therefore,  were  to  enable  the  Co.  to  raise 
funds  to  rebuild  the  bridge  over  the  lake;  to 
silence  disputes  as  to  the  validity  of  their  char- 
ter; and  to  remove  doubts  as  to  their  right  to 
take  toll  at  the  bridge  over  the  outlet.  These 
remedies  were  provided;  and  to  obviate  the  ex- 
isting mischiefs,  it  was  not  necessary  to  extend 
the  prohibition  to  the  bridge  over  the  outlet,  it 
having  already  a  reasonable  protection,  being 
one  mile  within  the  chartered  limits  of  the  Co. 
Had  such  extension  been  intended,  it  would 
have  been  so  declared.  The  provisions  in  the 
Act  show  that  nothing  in  reference  to  that 
bridge  was  meant  to  be  left  to  implication.  The 
2d  section  of  the  Act  strongly  implies  that  the 
*bridge  over  the  outlet  should  be  so  far  [*92 
legalized  as  to  authorize  the  Co.  to  take  toll 
for  crossing  it;  and  yet,  by  a  subsequent  sec- 
tion, the  right  to  take  toll  at  that  bridge  is  ex- 
pressly given,  whilst  nothing  on  that  subject 
is  said  as  to  the  bridge  over  the  lake.  Why? 
Because  the  general  revival  of  the  powers  of 
the  Co.  was  deemed  sufficient  to  authorize  the 
taking  of  toll  at  the  bridge  over  the  lake,  but 
not  at  the  bridge  over  the  outlet  and,  therefore, 
the  express  grant  was  made.  It  is  also  very 
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evident  that,  at  the  passage  of  this  law,  the  Co. 
did  not  claim  that  the  prohibition  extended  to 
the  bridge  over  the  outlet;  for  if  such  claim 
had  been  made,  they,  unquestionably,  would 
have  insisted  upon  a  declaration  to  that  effect 
being  inserted  in  the  Act,  as  well  as  a  provision 
authorizing  them  to  take  toll  at  that  bridge. 
Again;  the  Act  of  1812  is  manifestly  the  result 
of  a  compromise  between  the  citizens  who  had 
petitioned  the  Legislature  and  the  Co.  It  is 
said,  for  the  appellants,  that  this  Act  is  a  rec- 
ognition of  the  existence  pf  the  Corporation, 
for  that  the  charter  would  have  been  lost  unless 
the  bridge  over  the  outlet  had  been  considered 
a  rebuilding  within  the  terms  of  the  Act  of 
1799.  On  the  contrary,  it  is  contended  that 
from  the  whole  scope  and  tenor  of  this  Act, 
and  particularly  from  the  last  provision  in  it, 
the  Legislature  considered  the  rights  of  the  Co. 
as  forfeited;  for,  upon  the  failure  of  the  Co.  to 
erect  a  bridge  according  to  the  terms  of  that 
Act,  the  Legislature  reserved  the  right  to  au- 
thorize the  erection  of  a  bridge  across  the  lake 
by  any  other  person  or  body  politic;  anything 
in  the  Act  incorporating  the  Cayuga  Bridge 
Co.,  or  any  other  Act  of  the  Legislature  to  the 
contrary  notwithstanding;  and  it  is  not  to  be 
presumed  that  an  extension  of  the  prohibition 
would  have  been  consented  to,  or  that  the  Leg- 
islature meant  to  grant  more  than  what  they  ex- 
pressly declared.  Besides,  the  Act  of  1825  pro- 
ceeds on  the  assumption  that  there  is  a  vacancy 
north  of  the  north  boundary  of  the  charter  of 
the  Cayuga  Bridge  Co.,  and  between  that  and 
the  chartered  limits  of  the  Montezuma  Bridge 
Co.,  where  a  free  bridge  might  be  built  with- 
out invading  the  rights  of  either  Co.  The  geo- 
graphical fact  is,  that  there  is  such  vacancy  if 
93*]  the  bridge  of  the  Co.  be  *located  between 
the  villages  of  East  and  West  Cayuga,  but 
otherwise  not;  and  in  a  question  of  doubt,  this 
legislative  exposition  of  the  rights  of  the  par- 
ties is  justly  entitled  to  consideration. 

Mr.  Ogden,  in  reply.  Can  it  be  doubted 
but  that  the  Co.  had  the  right  originally,  under 
the  Acts  of  1797  and  1799,  to  erect  their  bridge 
over  the  outlet  instead  of  over  the  lake,  had 
they  elected  so  to  do?  When  their  bridge  was 
carried  away  by  the  ice,  the  discretion  original- 
ly vested  remained,  and  when  they  built  their 
bridge  over  the  outlet,  all  the  rights,  privileges 
and  immunities  granted,  attached  to  that 
bridge.  Had  rights  accrued  to  other  persons 
in  the  meantime,  By  the  establishment  of  a 
bridge  or  ferry  at  the  distance  of  more  than 
three  miles  from  the  site  of  the  first  bridge,  it 
is  conceded  that  the  Co.,  by  changing  the  loca- 
tion of  their  bridge,  could  not  have  interfered 
with  those  rights;  but  such  interference  is  not 
shown  or  preteflded.  Besides,  the  Act  of  1812 
expressly  recognizes  rights  and  privileges  as 
existing  in  the  Co.,  although  they  should  not 
avail  themselves  of  the  additional  privileges 
granted  by  that  Act. 
The  following  opinions  were  delivered: 
By  Mr.  Justice  Sutherland.  The  appel- 
lants are  the  proprietors  of  two  toll  bridges 
over  the  Cayuga  Lake — the  one  over  the  broad 
waters  of  the  lake  between  the  Villages  of  East 
and  West  Cayuga,  the  other  over  the  outlet 
about  two  miles  north  of  the  first.  The  re- 
spondents are  an  association  of  individuals, 
who,  in  1826,  under  an  Act  of  the  Legislature 
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passed  Apr.  16,  1825,  commenced  the  building 
and  erecting  of  a  free  bridge  over  the  same 
outlet,  a  little  more  than  one  mile  north  of  the 
most  northerly  bridge  of  the  appellants. 

The  appellants  contend  that,  by  the  Acts 
under  which  their  bridges  have  been  erected, 
all  other  persons  are  prohibited  from  erecting 
any  bridge  over  the  Cayuga  Lake  or  its  outlet, 
at  any  place  within  three  miles  of  either  of 
their  bridges,  or  at  all  events,  within  that  dis- 
tance of  their  bridge  over  the  outlet.  The  re- 
spondents, on  the  contrary,  maintain  that  the 
exclusive  privilege  of  the  appellants  is  limited 
to  the  distance  *of  three  miles  in  each  [*94 
direction  from  their  bridge  between  East  and 
West  Cayuga.  It  is  admitted  that  the  place 
where  the  respondents  commenced  their  opera- 
tions is  more  than  three  miles  from  that  bridge, 
and  about  one  mile  only  from  the  other. 

The  Chancellor  decided  that  the  respondents 
were  authorized  to  erect  a  free  bridge  at  the 
place  where  they  had  commenced  building  the 
same;  thereby  affirming  that  the  exclusive  priv- 
ilege of  the  appellants  is  restricted  to  three 
miles  from  their  bridge  across  the  lake  from 
East  to  West  Cayuga.  Upon  a  careful  exam- 
ination of  the  case,  I  am  of  opinion  that  the 
Chancellor  has  given  the  true  construction  to 
the  Acts  of  the  Legislature  under  which  the 
appellants  claim. 

It  is  obvious  that  neither  the  Legislature  nor 
the  Co.  contemplated  the  erection  of  more  than 
one  bridge  under  the  Acts  of  1797  and  1799. 
The  Co.  could  not  have  built  two  bridges  at 
the  same  time,  the  one  over  the  lake  and  the 
other  over  the  outlet.  They  were  to  build  a 
bridge  over  the  lake  or  outlet,  at  such  place  as 
they  thought  proper.  They  had  an  unlimited 
discretion  as  to  the  original  location;  but  when 
that  discretion  was  exercised  and  a  bridge  was 
built,  their  grant  was  located,  and  their  exclu- 
sive privilege  attached  to  the  distance  of  three 
miles  in  each  direction  from  that  spot.  It  can- 
not admit  of  a  doubt  that  the  Legislature  had 
a  perfect  right,  immediately  after  the  first 
bridge  was  built  in  1801,  to  have  authorized 
the  erection  of  another  bridge  at  any  point  upon 
the  lake  or  outlet,  more  than  three  miles  dis- 
tant from  that  bridge.  What  possible  objec- 
tion could  have  been  raised  against  such  an 
Act  ?  Could  it  have  been  said  that  it  interfered 
with  any  vested  or  even  contingent  right  of  the 
appellants  ?  Would  the  argument  have  been 
urged,  that  perhaps  the  bridge  of  the  appel- 
lants might  be  destroyed,  and  they  might  wish 
to  rebuild  it  at  some  other  place  ?  1  apprehend 
the  answer  would  have  been  conclusive,  that 
the  rights  of  the  appellants  are  fixed  and  ascer- 
tained ;  they  have  located  their  bridge  ;  their 
grant  is  no  longer  ambulatory,  and  the  right 
of  the  Legislature  is  as  perfect  to  authorize  the 
erection  of  another  bridge  three  miles  and  a 
half  from  that,  or  at  the  head  as  the  middle  of 
the  *lake;  and  they  might  have  incorpo-  [*95 
rated  in  this  second  grant  the  same  prohibition 
as  is  contained  in  the  Act  of  1799  against  the 
erection  of  any  other  bridge  within  three  miles 
of  the  last.  If  these  positions  are  sound,  it 
would  seem  necessarily  to  follow  that  the  ap- 
pellants had  no  right  to  rebuild  or  erect  a  new 
bridge  after  the  destruction  of  their  first  bridge 
in  1809,  at  any  other  place  than  where  that  had 
stood.  They  derived  all  their  rights  and  DOW- 
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-ers  from  their  charter;  whatever  that  gave  them 
they  were  entitled  to  exercise,  and  what  it  did 
not  give  them  they  had  no  right  to,  whether 
the  Legislature  had  granted  them  to  any  other 
person  or  not.  It  is  a  fair  test  of  the  extent  of 
their  rights,  therefore,  to  inquire  whether  an 
Act,  such  as  I  have  supposed,  authorizing  the 
erection  of  another  bridge  three  miles  and  one 
rod  from  the  first  bridge  of  the  appellants,  and 
prohibiting  the  erection  of  any  other  bridge 
within  three  miles  from  that,  would  have  been 
valid.  If  it  would,  it  would  have  been  because 
the  appellants  had  no  vested  rights  incompat- 
ible with  the  provisions  of  such  grant,  and  of 
-course  had  no  right,  under  any  circumstances, 
to  rebuild  or  erect  a  new  bridge  within  three 
miles  of  the  last.  That  such  a  grant  would 
have  been  valid,  appears  to  me  too  clear  to  ad- 
mit of  argument.  When  the  Co.  located  their 
•grant  and  erected  their  bridge,  their  situation 
and  rights  were  precisely  the  same  as  though 
that  place  had  been  particularly  specified  in 
the  charter;  and  I  am,  therefore,  inclined  to 
the  opinion  that  they  had  no  right  to  erect  a 
new  bridge  at  another  place,  under  the  author- 
ity which  they  possessed  of  rebuilding  the  old 
one.  It  must  have  been  foreseen  that  when 
this  bridge  was  built,  the  arrangements  and 
improvements  of  the  neighboring  country 
would  be  partially  affected  by  it;  that  villages 
would  probably  spring  up  at  each  extremity  ; 
that  turnpikes  and  other  roads  would  be  made 
with  reference  to  it,  which  would  be  of  no  use 
•to  the  public  without  the  bridge.  It  was,  un- 
doubtedly, under  the  influence  of  considera- 
tions like  these,  that  the  Legislature  made  it 
an  express  condition  of  the  grant,  that  if  the 
bridge  should  remain  impassable  for  80  days, 
•or  if  carried  away  by  the  ice,  should  not  be  re- 
built in  18  months,  the  charter  should  be  for- 
feited, so  that  another  Co.  might  be  created  for 
~9G*]  the  same  purpose,  *or  a  free  bridge 
•erected  by  those  who  had  an  interest  in  the 
subject,  and  had  invested  their  capital  in  local 
improvements,  upon  the  faith  that  this  means 
•of  communication  would  be  preserved.  I  do 
not  think  the  bridge  erected  by  the  Co.  over 
the  outlet  in  1809  was  a  rebuilding  of  their  first 
bridge,  within  the  meaning  of  the  charter.  If 
it  was  not,  none  of  the  peculiar  privileges  con- 
ferred by  that  charter  could  attach  to  it,  al- 
though the  charter  was  never  formally  avoided. 
But  admitting  that  the  Co.  had  a  right  to 
rebuild  at  any  place,  within  three  miles  ei- 
ther north  or  south  from  their  first  bridge,  I 
should  still  hold  that  the  restricted  limits  were 
to  be  measured  from  the  place  where  the  first 
bridge  was  erected.  The  language  of  the  2d 
^section  of  the  Act  of  1799,  which  contains  this 
prohibition,  is  very  explicit;  it  prohibits  the 
•establishment  of  any  other  bridge  or  ferry 
within  three  miles  of  the  place  where  the  said 
bridge  should  be  erected  by  the  Co.  ;  that  is, 
the  bridge  to  be  erected  under  the  Act  of  1799. 
Suppose  the  prohibition  had  been  contained  in 
•a  separate  Act,  passed  after  the  bridge  had 
been  built,  and  had  forbidden  the  erection  of 
any  other  bridge  within  three  miles  of  the 
place  where  the  said  Co.  had  built  their  bridge. 
It  would  hardly  be  contended  that  under  such 
a  provision,  any  subsequent  Act  of  the  Co. 
•could  extend  or  change  the  limits  to  which  the 
prohibition  applied. 
6. 


When  the  circumstances  under  which  the 
Act  of  1812  were  passed  are  considered,  I  think 
no  inference  is  to  be  drawn  from  it,  favorable 
to  the  claims  of  the  appellants.  It  confirms 
their  original  charter,  upon  condition  that 
they  erect  a  new  bridge  upon  the  site  of  their 
first  bridge  between  East  and  West  Cayuga, 
and  recognizes  the  bridge  near  the  outlet,  by 
authorizing  the  Co.  to  take  the  same  toll  there 
as  is  allowed  by  the  Acts  of  1797  and  1799. 
But  it  expressly  declares,  if  the  new  bridge  is 
not  erected,  they  shall  acquire  no  additional 
rights  by  the  passing  of  that  Act.  The  Act 
was  a  matter  of  compromise  between  the  Co. 
and  the  inhabitants  of  the  neighboring  coun- 
try, who  contended  that  the  Co.  had  forfeited 
their  charter  by  omitting  to  rebuild  the  bridge 
on  its  original  site.  But  they  were  willing  the 
*charter  should  be  confirmed,  if  the  Co.  [*97 
would  rebuild.  But  there  is  nothing  in  the 
Act  from  which  it  can  be  inferred  that  the 
Legislature  recognized  the  right  of  the  Co.  to 
erect  a  bridge  across  the  outlet.  It  is  some- 
what remaakable,  that  when  the  Co.  thought 
it  necessary  to  insert  in  the  Act  an  express 
provision  authorizing  them  to  take  toll  at  that 
bridge,  they  did  not  also  cause  it  to  be  express- 
ly provided  that  their  chartered  limits  should 
extend  three  miles  further  north.  I  apprehend 
no  such  pretension  was  at  that  time  thought 
of  or  asserted.  The  Act  of  1825,  under  which 
the  respondents  commenced  their  bridge,  saves 
the  vested  rights  of  all  parties,  and  has  no  bear- 
ing on  the  question  presented  by  this  case. 

On  the  whole,  I  am  of  opinion  that  the  in- 
junction was  properly  dissolved,  and  that  the 
decree  below  ought  to  be  affirmed  with  costs. 

By  Mr.  Senator  Throop.  The  original  Act 
of  Mar.  28,  1797,  as  amended  by  the  Act  of 
1799,  only  provides  for  the  mere  existence  of 
the  Corporation.  Although  its  preamble  ex- 
presses the  object  of  the  incorporation  to  be 
"the  building  a  bridge  across  the  Cayuga  Lake" 
the  choice  of  building  their  bridge  over  the 
lake  or  the  outlet  was  left  to  the  Co.  The  Act 
for  opening  and  improving  certain  roads  with- 
in this  State,  passed  on  the  same  Mar.  28, 1797, 
shows  the  understanding  of  that  Legislature 
that  the  bridge  was  not  to  be  erected  over  the 
outlet,  but  over  the  lake.  It  directs  the  expend- 
iture upon  the  old  Genesee  road,  so  called 
(which  at  that  time  crossed  the  lake  where  a  fer- 
ry was  established,  about  three  quarters  of  a 
mile  above  the  place  where  the  bridge  was 
built),  "except  in  that  part  thereof  which  devi- 
ates from  the  place  where  the  intended  bridge 
over  the  Cayuga  Lake  is  to  be  erected  ;"  instead 
thereof  a  road  was  to  be  opened  "from  the  said 
place,  to  intersect  the  Genesee  road  on  the  east 
and  west  sides  of  the  lake."  It  seems  to  have 
been  an  object  with  the  applicants  to  possess 
the  power  of  building  either  over  the  outlet  or 
the  lake,  probably  to  so  locate  their  bridge  as 
most  effectually  to  prevent  competition  and  se- 
cure the  greatest  amount  of  tolls,  while,  from 
the  Act  *referred  to,  it  appears  that  the  [*98 
expectation  was  prevalent  at  the  time,  that  not 
the  outlet,  but  the  lake  would  be  selected.  It 
is  to  be  observed  also  that  the  original  Act  con- 
templates but  one  bridge.  It  does  not  author- 
ize the  Co.  to  erect  one  at  each  place,  but  a 
bridge  at  either  place;  and  it  does  not  contain 
any  prohibition  such  as  that  contained  in  the 
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2d  section  of  the  Act  of  1799,  under  -which  this 
cause  has  arisen. 

Whatever  were  the  reasons  in  1797  for  ob- 
taining or  granting  the  choice  of  a  location  of 
the  bridge,  they  seem  to  have  ceased  when  the 
Law  of  1799  was  applied  for  and  granted.  This 
Act  repeals  certain  sections  of  the  original  Act, 
leaving  only  such  parts  as  were  necessary  to 
uphold  the  "association  which  had  been  formed 
under  it,  and  enlarges  all  the  powers  and  priv- 
ileges of  the  Corporation,  and  more  effectually 
secures  them  in  their  enlarged  rights.  This 
new  charter  (for  such  it  was  intended  to  be) 
is  applied  for  by  this  Co.  after  an  existence 
and  operation  of  nearly  two  years.  The  defi- 
ciencies in  the  first,  for  all  the  purposes  con- 
templated by  the  parties  and  the  State,  had 
been  ascertained;  and  it  is  to  be  now  taken 
that  it  contains  all  the  powers  which  were  nec- 
essary for  the  Co.,  and  which  the  State  was 
willing  to  confer  to  carry  into  complete  effect 
the  intended  grant.  Besides,  the  prohibition 
in  the  2d  section  here  first  introduced,  grant- 
ing exclusive  privileges  within  the  limits  of 
three  miles  each  way  from  the  place  where  the 
bridge  should  be  erected,  is  in  derogation  of 
the  common  right  of  the  citizen  to  pass  over 
the  lake  where  and  as  he  shall  see  fit.  In  7 
Cow.,  34,  it  is  decided,  under  this  section,  that 
no  person  can  cross  the  Jake  upon  the  ice  with- 
in these  limits.without  paying  toll.  Upon  both 
these  considerations  the  Act  of  1799  should  not 
be  construed  so  as  to  confer  upon  the  Co.  pow- 
ers and  privileges  which  are  not  expressly 
granted  or  clearly  implied. 

But  it  is  contended  that  the  Act  of  1799  did 
not  take  away  the  right  possessed  under  the 
original  Act  of  building  over  the  outlet ;  al- 
though the  question  is  not  material  in  settling 
this  case,  as  I  view  it,  which  depends  upon  the 
situation  and  extent  of  the  exclusive  limits,  I 
99*]  think  it  did.  The  outlet  is  *not  men- 
tioned in  this  Act:  all  its  provisions  refer  di- 
rectly to  the  bridge  over  the  lake  to  be  com- 
pleted by  May,  1,  1801.  As  it  repeals  all  parts 
of  the  original  Act  which  provide  for  tolls  or 
grant  any  privileges  and  immunities,  if  the 
power  remains  in  the  parts  not  repealed,  it  can 
only  be  of  building  a  free  bridge,  at  which 
they  could  not  stop  a  passenger  nor  demand 
toll.  Although  it  is  highly  probable  that  the 
public  would  not  have  objected  to  the  exercise 
of  a  power  to  thus  abridge  the  right  of  loco- 
motion, the  prohibition  in  the  2d  section  of 
this  Act  against  the  erection  by  any  person  of 
any  other  bridge  within  three  miles  each  way 
of  the  bridge  to  be  built  by  the  Co.  by  May  1, 
1801,  extends  to  and  does  not  except  this  Co. 

The  fact  appearing  from  the  Act  referred  to, 
of  the  same  date  with  the  original  Act,  that  at 
that  early  day  a  particular  location  was  in 
view  over  the  lake,  and  not  over  the  outlet, 
taken  in  connection  with  the  increased  and 
precise  knowledge  of  the  Co.  after  an  existence 
of  two  years,  will  warrant  the  supposition, 
that  when  the  new  charter  was  granted,  the 
bridge  had  been  commenced,  and  its  location, 
as  a  well  known  and  designated  place,  was  in 
the  contemplation  of  all  parties  in  framing  and 
passing  this  Act,  The  1st  section  uses  the 
words,  "for  completing  the  bridge,"  and  not 
"for  building  a  bridge.  But  whether  we  are 
authorized  to  assume,  either  from  our  knowl- 
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edge  or  from  the  provisions  of  the  Act,  that  the 
Co.  had  actually  commenced  the  building  of 
their  bridge  at  the  time  of  framing  and  passing 
this  2d  Act,  a  location  had  undoubtedly  been 
made,  and  hence  the  omission  of  the  word 
"outlet"  or  any  reference  to  it.  The  Co.  hav- 
ing the  power  of  locating  at  will  under  the  Act 
of  1797,if  they  had  established  their  bridge  over 
the  lake  and  excluded  thereby  the  outlet,  their 
power  in  regard  to  locating  was  executed  and 
gone.  There  was  no  propriety  or  use  in  re- 
taining the  word,  nor  any  necessity  of  repeal- 
ing the  original  enactment  in  the  new  charter. 
If  such  location  had  not  been  made,  it  would 
in  all  reason  have  been  found  in  the  same  con- 
nection again  in  this  Act.  This  supposition  is 
confirmed  by  all  the  provisions  of  the  Act.  In 
the  1st  section,  "the  time  for  completing  the 
bridge  over  the  Cayuga  Lake,"  *and  [*1OO 
"if  the  said  bridge  shall  be  completed,"  are  the 
terms  used,  and  not  the  time  for  building  and 
completing,  or  if  the  said  bridge  shall  be  lo- 
cated, built  and  completed. 

But  further,  the  2d  section,  the  prohibition 
against  any  person  or  persons  (not  excepting 
this  Co.),  from  erecting  any  bridge  or  estab- 
lishing "any  ferry  or  ferries  within  three  miles 
of  the  place. where  the  bridge  aforesaid  shall 
be  erected  and  built  by  said  Company, "is  a 
new  and  additional  privilege.  It  is  not  in  the 
original  Act,  nor  does  that  grant  the  Co.  any 
other  protection  from  competition  than  what 
might  have  been  secured  by  their  choice  of  lo- 
cation; and  whatever  reasons  or  objects  might 
have  made  it  expedient  in  the  first  Act  to  ob- 
tain the  power  of  locating  on  the  lake  or  the 
outlet,  they  are  more  completely  effectuated  by 
this  new  section.  It  is  not  to  be  supposed  that 
such  an  exclusion  would  have  been  granted  by 
the  Legislature,  unless  there  had  been  such  a 
location  whereby  the  place  and  the  precise  sit- 
uation and  limits  became  established  and  well 
known.  The  proviso  in  the  8th  section,  using 
the  words  "at  any  of  the  places  in  this  Act  des- 
ignated," would  be  senseless  if  no  location  had 
been  made.  The  language  shows  that  the 
whole  Act  was  framed  in  reference  to.a  partic- 
ular situation;  that  the  place  was  known,  not 
to  be  designated  by  any  erection  thereafter  to- 
be  made,  and  this  provision  can  only  refer  to 
the  prohibitory  2d  section.  Upon  the  whole, 
I  cannot  avoid*  considering  this  2d  section  as 
explicit  as  if  it  had  contained  a  particular  de- 
scription of  the  place,  and  then  prohibited  all 
persons  from  erecting  any  bridge  within  three 
miles  each  way  of  the  place  described. 

If  this  deduction  from  the  terms  and  provis- 
ions of  the  Act  of  1799  is  correct,  or  if  the  fact 
could  be  established  out  of  the  Act,  it  then 
necessarily  follows,  that  as  all  the  provisions 
of  the  Act  of  1799  were  passed  in  reference  to 
a  well  known  and  designated  place,  a  bridge 
completed  at  any  other  place  would  not  have 
been  a  compliance  with  the  requirements  of 
that  Act,  nor  within  the  authority  granted. 
Its  effect  upon  the  question,  as  to  the  situation 
and  extent  of  the  exclusive  limits  of  the  Co., 
might  not  be  so  important,  because  the  com- 
pletion of  the  bridge  by  May  1,  necessarily 
made  *the  point  precise,  from  which  [*1O1 
the  limits  were  to  stretch  out  each  way.  From 
both  views,  therefore,  I  consider  that  down  to- 
the  time  of  the  destruction  of  the  bridge  by  ice 
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in  1809,  the  three  miles  each  way  from  this 
place  were  as  distinctly  settled  and  laid  down 
upon  the  lake  as  if  they  had  been  designated 
by  monuments  standing  precisely  six  miles 
apart,  and  equidistant  from  the  place  referred 
to  in  the  Act;  and  as  such  they  were  permanent 
and  immovable.  The  words  of  the  section,  are: 
"It  shall  not  be  lawful  for  any  person  or  per- 
sons to  erect  any  bridge,  or  establish  any  ferry 
or  ferries  within  3  miles  of  the  place  where  the 
bridge  aforesaid  shall  be  erected  and  built  by 
the  Company."  The  bridge  aforesaid  is  the 
bridge  to  be  completed  by  May  1,  1801,  and  is 
not  a  bridge  or  the  Co.  's  bridge ;  and  the  place  of 
such  bridge,  1  have  considered  as  a  well  known 
situation  within  the  contemplation  of  the  Leg- 
islature in  this  enactment.  This  prohibition 
attaches  to  the  place  and  not  to  the  bridge, 
much  less  to  any  bridge  of  the  Co.  to  be  there- 
after built  upon  a  different  and  distant  site. 
The  bridge  is  used  in  this  section  only  to  de- 
scribe the  place,  the  point  whence  the  charter 
limits  are  to  extend  each  way,  which  is  to  con- 
tinue fixed,  after  the  bridge  should  be  de- 
stroyed by  ice,  and  thereafter  for  18  months, 
when  there  might  be  no  bridge  to  indicate  the 
exclusive  limits  of  this  Co.  For  10  years, 
from  1799  to  1809,  these  limits  were  settled, 
known  and  distinct;  can  it  be  said  that  they 
were  then  detached  from  their  firm  founda- 
tion, made  to  move  down  to  the  outlet  two 
miles,  and  there  to  stretch  out  again  to  the 
prescribed  extent?  Or,  can  it  be  said  that  this 
prohibition  attached  or  can  attach  to  any 
bridge  over  the  outlet — a  place  in  nowise  al- 
luded to  in  this  section  nor  in  the  whole  Act? 
It  cannot  be,  because  by  it  terms  it  is  not  at- 
tached to  any  bridge,  but  to  the  site  then 
known  or  to  become  so  by  the  completing  of 
the  first  bridge  in  May,  1801. 

It  is  not  insisted  that  the  Act  of  1812  mate- 
rially bears  upon  this  question  respecting  the 
charter  limits,  except  as  a  legislative  declara- 
tion of  the  Go's  right  under  the  original  Acts, 
to  build  the  bridge  over  the  outlet  after  the 
destruction  of  the  first;  to  which,  it  is  con- 
tended, the  privileges  and  immunities  of  the  Co. 
1O2*1  attached  at  once.  My  opinion  *has  been 
sufficently  indicated  that  they  had  no  such 
right;  that  their  charter  rights  resulted  from 
and  were  dependent  upon  their  completing, 
preserving  and  rebuilding  when  necessary,  the 
bridge  over  the  lake.  But  if  they  had  such 
right  the  consequence  contended  for,  particu- 
larly so  far  as  respects  the  extension  and  re- 
moval of  their  charter  limits,  by  no  means  fol- 
lows. This  Co.  built  a  bridge  over  the  lake  by 
or  before  May  1,  1801,  as  authorized  and  re- 
quired by  their  charter  ;  the  prohibition  at- 
tached to  the  place  where  that  bridge  was  built, 
and  not  to  the  bridge  itself.  They  surely  did 
not  move  that  place  by  moving  the  location  or 
site  of  the  bridge,  and  unless  they  did,  the  ex- 
clusive limits  must  remain  the  same  in  extent 
and  situation  as  they  were  before  the  bridge 
was  built  over  the  outlet  in  1810.  If  this  pro- 
hibition was  founded  in  the  Act  of  1797,wnere 
the  choice  of  location  over  the  lake  or  over  the 
outlet  is  given,  there  would  be  more  plausibil- 
ity (though  no  more  truth,  as  I  can  perceive) 
for  saying  that  it  attached  to  and  was  depend- 
ent upon  the  Go's  bridge,  and  not  to  this  site; 
but  it  is  not,  and  unless  the  limits  of  the  pro- 
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hibited  ground  are  extended  in  the  Act  of  1812,. 
there  is  no  foundation  for  the  assumption. 
That  Act  was  the  result  of  a  compromise  be- 
tween the  Co.  and  the  public  more  immedi- 
ately interested  in  having  a  bridge  rebuilt  upon 
the  site  of  the  old  one  ;  by  which  the  Co.  suc- 
ceeded in  arresting  legal  proceedings  to  dissolve 
the  Corporation  upon  the  forfeiture  provided 
for  and  declared  in  the  8th  section  of  the  Act 
of  1799.  The  2d  section  enacts,  that  when  a 
substantial  bridge  crossing  the  lake  upon  the 
site  of  the  first  one  shall  be  completed,  the  Co. 
shall  have,  possess  and  enjoy  all  the  rights, 
privileges  and  immunities  which  were  granted 
to  them  by  the  original  Act  of  Incorporation, 
and  the  several  Acts  amending  the  same;  and 
the  3d  section  legalizes  their  bridge  over  the 
outlet.  In  this  Act  no  authority  is  found  for 
the  attempted  extension  of  the  original  prohibi- 
tion and,  consequently,  no  reason  why  the  re- 
spondents may  not  lawfully  erect  their  bridge 
at  the  proposed  site. 

I  am,  therefore,  of  opinion  that  the  appel- 
lants have  failed  to  show  that  the  place  selected 
by  the  respondents  for  their  *bridge  [*1O3 
was  within  the  prohibited  limits,  and  that  the 
decree  of  the  Chancellor  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  decree  of  the  Chancellor  was,  therupon,  af- 
firmed, with  costs. 

Cited  in— 25  Wend.,  631 ;  5  Hun,    161. 
Affirming— 2  Paige,  116. 


MACTIER'S  ADMINISTRATORS. 

Appellants, 

AND 

FRITH,  Respondent. 

Contract  of  Sale — Negotiation  for  the  Sale  of 
Merchandise  between  Parties  Residing  at  Great 
Distance  from  Each  Other,  Conducted  by  Let- 
ter— Offer  to  Sell — Acceptance,  WJiat  Amounts 
to — Time  of — Death  of  Purchaser  After  Con- 
tract Closed— Effect  of. 

Where  a  joint  owner  of  a  carg-o  of  brandy  ordered 
from  France  and  supposed  to  be  at  sea,  wrote  from 
St.  Domingo  to  his  co-owner  iu  N.  Y.,  Dec.  24,  pro- 
posing that  the  latter  should  take  the  adventure 
solely  to  his  own  account ;  who,  Jan.  17,  in  answer 
to  the  proposition  said  he  would  delay  coming-  to  a 
determination  until  he  again  heard  from  the  party 
making  the  offer  :  and  the  owner  in  St.  Domingo, 
March  7,  acknowledged  the  receipt  of  the  answer, 
saying  he  had  noted  its  contents,  and  March  28,  by 
another  letter  confirmed  the  offer  made  in  Dec.,  and 
the  owner  in  N.  Y.  March  25,  after  the  arrival  of  the- 
brandy  in  port,  wrote  the  owner  in  St.  Domingo  that 
he  had  decided  to  take  the  adventure  to  his  own  ac- 
count, and  had  credited  him  with  the  invoice;  it  was 
held,  that  the  offer  to  sell  remained  open,  and  that 
its  acceptance  Mar.  25,  closed  the  bargain,  not- 
withstanding that  the  letters  of  Mar.  25  and  28  did 
not  reach  the  places  of  their  direction  until  after 
the  death  of  the  party  accepting,  which  happened 
Apr.  10. 

The  death  of  a  purchaser  after  a  contract  is  closed 
will  not,  it  seems,  prevent  the  delivery  of  the  goods 
to  his  representatives. 


NOTE.  —Sales— Completion  of  contract— Continu- 
ance of  offer— Acceptance  of  offer. 

The  assent  of  the  parties  to  the  sale  need  not  be  ex- 
press, but  it  must  be  mutual,  and  intended  to  bind 
both  sides ;  and  if  it  merely  expresses  what  the  law 
would  imply,  the  contract  is  binding,  and  so  if  to  the 
assent  is  added  a  mere  wish.  See,  O'Neill  v.  James, 
43  N.  Y.,  84 :  Brisban  v.  Boyd,  4  Paige,  17 ;  Fitzhugh 
v.  Jones,  6  Munf .,  83;  Clark  v.  Dales,  20  Barb.,  42; 
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From  the  moment  when  the  minds  of  the  con- 
tracting parties  meet,  signified  by  overt  acts,  the 
contract  is  obligatory,  although  a  knowledge  of 
such  concurrence  is  not  known  at  the  time  to  both 
parties. 

A  bargain  may  be  considered  as  closed  when  noth- 
ing mutual  between  the  parties  remains  to  be  done 
to  give  to  either  a  right  to  have  it  carried  into 
effect. 

It  seems  that  where  a  negotiation  for  the  sale  of 
merchandise  between  contracting  parties  residing 
at  a  distance  from  each  other  is  conducted  by  letter, 
the  legal  presumption  is  that  the  will  of  the  party 
making  a  proposition  to  sell,  continues  until  his 
letter  has  reached  the  party  to  whom  it  is  directed, 
and  the  latter  shall  have  signified,  or  at  the  least 
had  an  opportunity  to  signify  his  acceptance  of  the 
proposition. 

A  willingness  to  contract  by  the  party  offering  is 
presumed  to  continue  for  the  time  limited,  and  if 
that  be  not  indicated  by  the  offer,  until  it  is  ex- 
pressly revoked  or  countervailed  bya  contrary  prop- 
osition. 

Whether  an  offer  remains  open  for  acceptance  at 
a  paritcular  period,  is  a  question  of  fact  to  be  deter- 
mined  by  the  circumstances  of  the  case. 
104*]  *When  there  is  doubt  as  to  the  continuance 
•of  an  offer  of  contract  at  the  time  of  acceptance, 
the  subsequent  acts  of  the  party  making  the  offer 
may  be  resorted  to  as  evidence  of  the  fact. 

The  acceptance  of  a  written  offer  of  a  contract  of 
•sale  consummates  the  bargain,  provided  the  offer  is 
standing  at  the  time  of  the  acceptance. 

Whatever  amounts  to  the  manifestation  of  a 
formed  determination  to  accept  an  offer  of  a  con- 
tract of  sale,  communicated  or  put  in  a  proper  way 
to  be  communicated  to  the  party  making  the  offer, 
is  an  acceptance  which  will  close  the  bargain ;  the 
knowledge  by  the  party  making  the  offer  of  the  as- 
sent of  the  other  forms  no  ingredient  of  an  accept- 
ance. 

When  an  engagement  is  made  by  a  party  to  decide 
on  the  happening  of  a  certain  event  to  accept  an 
•offer  of  a  contract  of  sale,  the  contract  is  not  com- 
pleted on  the  happening  of  the  event  until  the  de- 
cision be  made. 

Where  an  offer  is  made  by  one  joint  owner  to  an- 
other to  sell  his  interest  in  a  cargo  of  merchandise, 
and  previous  to  the  acceptance  of  the  offer  three 
fourths  of  the  cargo  is  sold  by  the  party  to  whom 
the  offer  is  made,  it  cannot  be  objected  by  him  that 
the  thing  to  which  the  contract  relates  had  not  an 
actual  or  potential  existence  at  the  time  of  the  con- 
tract. 

Citations— Regula.,  14 :  Poth.,  Trait  du  Contrat  de 
Vente,  p.  1,  sec.  2,  Art.  3,  No.  32,  No.  31 :  5  Cours  de 
Code  Civil,  93 ;  Touch.,  204,  205 ;  Noy,  Max..  ch.  42 ; 
•2  Bl.  r0m.,  447;  16  East,  55;  3  Stark.  Ev.,  1252;  1 
Barn.  &  Aid.,  681;  1  Pick.,  278;  4  Bing.,  653:  Wh., 
228 ;  Coxe  Dig..  192 ;  3  Bos.  &  P..  286 ;  2  Kent  Com., 
393, 428.  430 ;  5  T.  R.,  226 ;  7  Johns.  Ch.,  275 ;  2  Com. 
€ont,,  533 ;  5  Bos.  &  P.,  2  N.  R..  119 :  1  Pick.,  278 ;  12 
East,  421 ;  Noy,  Max.,  91 :  Pow.  Cont.,  80 ;  1  Liver- 
more.  48,  49,  445 :  9  Poth.  Cont.,  pt.  1,  sec.  11,  Nos.  31, 
32 ;  3  Stark.  Ev.,  1252 :  2  East,  227 ;  2  Ld.  Raym.,  930 ; 
Plowd..  5  a,  6  a:  Com.  Dig.,  tit.  Bargain  &  Sale, 
Agreement,  A.  1, 2 ;  12  Johns.,  300 ;  3  Cow.,  281 ;  Cro. 
Jac.,  512 :  Vin.,  tit.  Relation,  F,  6 ;  Dyer,  244 ;  2  Co., 
93;  Cro.  Eliz.,  622  ;  Winter,  Exec.,  82;  3  Cow.,  281 ; 
2  Mas.,  236 ;  6  Cow.,  116. 

A  PPEAL  from  chancery.  At  N.  Y.,  in  the 
11-  autumn  of  1822,  the  respondent  and  Henry 
Mactier  the  intestate,  agreed  to  embark  in  a 
commercial  adventure,  in  which  they  were  to 
be  jointly  and  equally  interested.  Frith  was 


to  direct  a  shipment  of  200  pipes  of  brandy 
from  France  to  N.  Y.,  to  be  consigned  to  Mac- 
tier,  who  was  to  ship  to  the  respondent  at 
Jacmel  in  St.  Domingo,  provisions  to  the 
amount  of  the  invoice  cost  of  the  brandy,  and 
the  respondent  was  to  place  the  shippers  of  the 
brandy  in  funds  by  shipments  of  coffee  to 
France  in  French  vessels,  and  the  parties  were 
to  share  equally  in  result  of  the  speculation  all 
around.  In  pursuance  of  this  arrangement, 
Frith,  Sep.  5,  1822,  wrote  Firebrace,  Davidson 
&  Co.,  a  mercantile  house  at  Havre,  to  ship 
200  pipes  of  brandy  to  N.  Y.  to  the  consign- 
ment of  Mactier.  Dec.  24,  Frith,  who  had  re- 
turned to  Jacmel,  where  he  did  business  as  a 
merchant,  wrote  a  letter  to  Mactier  on  a  vari- 
ety of  subjects,  in  which  was  contained  a 
paragraph  in  these  words  :  "I  also  have  the 
pleasure  of  handing  you  copies  of  Messrs. 
Firebrace,  Davidson  &  Go's  letters  regarding 
the  brandy  order.  By-the-bye,  as  your  brother 
before  I  left  New  York,  declined  taking  the 
interest  I  offered  him  in  this  speculation,  and 
wishing  to  confine  myself  in  business  as  much 
as  possible,  so  as  to  bring  my  concerns  to  a 
certain  focus,  I  *would  propose  to  you  [*1O5 
to  take  the  adventure  solely  to  your  own  ac- 
count, holding  the  value  to  cover  the  transac- 
tion to  my  account  in  New  York."  Jan.  17, 
1823,  Mactier  wrote  to  Frith,  acknowledging 
the  receipt  of  his  letter  of  the  24th  ult. ;  thanks 
him  for  sending  the  copy  of  Firebrace,  David- 
son &  Go's  letter  on  the  subject  of  the  brandy 
order;  says  that  he  has  received  a  letter  from 
them,  informing  that  the  brandy  would  be 
shipped  and  leave  Bordeaux  about  Dec.  1  then 
past;  and  adds,  "this  has  been  from  the  first  a 
favorite  speculation  with  me,  and  am  pleased 
to  say  it  still  promises  a  favorable  result ;  but 
to  render  it  complete,  I  am  desirous  the  specu- 
lation should  go  forward  in  the  way  first  pro- 
posed, thereby  making  it  a  treble  operation;  as 
you  have,  however,  expressed  a  wish  that  I 
should  take  the  adventure  to  my  own  account, 
I  shall  delay  coming  to  any  determination  till 
I  again  hear  from  you.  The  prospect  of  war 
between  France  and  Spain  may  defeat  the  ob- 
ject of  this  speculation,  as  far  as  relates  to  the 
shipment  of  provisions  hence  to  Hayti  to  be 
invested  in  coffee  for  France,  in  which  case  I 
will  at  once  decide  to  take  the  adventure  to 
my  own  account.  Our  London  accounts,  down 
to  the  fifth  of  December,  speak  confidently  of 
a  war  between  France  and  Spain,  a  measure 
which,  if  carried  into  effect,  would  operate  to 
your  disadvantage."  Also:  "  The  next  arrival 
from  Europe  will  probably  decide  the  ques- 
tion of  peace  or  war,  and  I  will  lose  no  time 
in  communicating  the  same  to  you;"  and  also, 


Phillips  v.  Moore,  71  Me.,  78 ;  Matteson  v.  Schofleld, 
27  Wis.,  671. 

JVo  contract  is  created  though  an  offer  is  accepted, 
if  the  offer  or  acceptance  states  that  when  details 
are  to  be  thereafter  arranged.  Brown  v.  N.  Y.  Cen- 
tral Ry.,  44  N.  Y.,  79 ;  Northam  v.  Gordon,  46  Cal., 
582:  Bigley  v.  Risher,  63  Pa.,  152;  Peck  v.  Miller. 
39  Midi. ,594;  Blight  v.  Ashley,  Pet.  C.  C.,  115.  See, 
also,  Joyce  v.  Swan,  17  C.  B.  (N.  S.),  84;  Broyden  v. 
Metropolitan  Ry.  Co.,  2  App.  Cas.,  666. 

Where  a,  proposition  of  gale  is  made  by  letter,  the 
party  making  the  proposition  cannot  retract  after 
the  acceptance  by  his  correspondent  has  been  de- 
posited in  the  postoffice,  Dunlap  v.  Higgins,  1  H.  L. 
Cas.,  381 ;  Taylor  v.  Merchant's  Fire  Ins.  Co.,  9  How. 
<U.  S.),  390:  nor  can  the  party  accepting  retract  his 
acceptance  after  posting  his  letter,  althoug  prior  to 
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his  correspondents  receipt  of  it,  nor  even  if  it  never 
be  received.  Vassar  v.  Camp,  11  N.  Y..  441 ;  Hallock 
v.  Commercial  Ins.  Co.,  2  Dutch.  (N.  J.),  268 ;  Wheat 
Cross,  31  Md.,  99 ;  Duncan  v.  Topham,  8  C.  B.,  225 ; 
Harris"  case.  L.  R.,  7  Ch.  App.,  587. 

If  the  offer  by  the  vendor  he  answered  by  a  proposal 
to  give  a  less  sum,  this  amounts  to  a  rejection  of  the 
offer.  See,  DeMuth  v.  American  Institute,  75  N.Y., 
502;  Coming  v.  Colt,  5  Wend.,  253;  Johnson  v. 
Fessler,  7  Watte,  48;  Potts  v.  Whitehead,  23  N.  J. 
Eq.,  512;  Gowingv.  Knowles,  118  Mass.,  232;  John- 
son v.  Stepenson,  26  Mich.,  63;  N.  W.  Iron  Co.  v. 
Meade,  21  Wis.,  474;  Belfast  &  C.  Co.  v.  Unity,  62 
Me.,  148 ;  Bank  v.  Hall,  101  D.  S.,  43 ;  Utley  v.  Don- 
aldson, 94  U.  8.,  29 ;  Carr  v.  Duval,  14  Pet.,  77;  Carter 
v.  Bingham.  32  U.  C.,  Q.  B.,  615 ;  Mclntosh  v.  Brill, 
20  U.  C.  C.  P.,  426. 
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41  let  what  will  happen,  I  trust  you  will  in  no 
way  be  a  sufferer."  Mar.  7,  1823,  Frith  wrote 
Mactier,  making  no  other  allusion  to  the  last 
letter  of  Mactier  than  the  following:  "  I  have 
received  your  esteemed  favors  of  the  17th  and 
31st  January,  and  note  their  respective  con- 
tents." Mar.  12,  1823,  the  ship  LaClarie  arrived 
at  N.  Y.,  laden  with  the  brandy  in  question, 
and  was  at  the  wharf  on  the  morning  of  Mar. 
13.  A  clerk  of  Mactier  testified  that  he  had  a 
conversation  with  Mactier  about  the  time  the 
brandy  arrived,  perhaps  the  morning  after, 
and  Mactier  then  said  he  should  take  it  to  him- 
self. A  merchant  of  N.  Y.  also  testified  that 
1O6*]  *Mactier  consulted  with  him  on  the 
subject  of  some  brandy  which  he  expected  to 
arrive  ;  there  was  some  offer  for  his  taking  it 
on  his  own  account,  and  he  appeared  inclined 
to  take  it.  From  the  state  of  things,  he  ad- 
vised Mactier  to  take  it,  and  there  was  a  letter 
drafted  by  Mactier  upon  the  subject,  in  which 
the  merchant  made  some  alterations.  The 
letter  stated  that  he,  Mactier,  should  take  the 
brandy  to  his  own  account.  Mar.  17,  Mactier 
entered  the  brandy  at  the  custom-house  as 
owner,  and  not  as  consignee,  took  the  usual 
oath,  and  gave  a  bond  for  the  duties.  Mar. 
22,  he  sold  150  pipes  of  the  brandy  on  the 
wharf  to  several  commercial  houses,  and  took 
their  notes  for  the  price  of  the  same.  The  re- 
maining 50  pipes  were  put  in  the  public  store, 
and  remained  there  in  bond,  the  liquidated 
duties  not  having  been  secured  to  be  paid  by 
Mactier.  Mar.  25,  Mactier  wrote  a  letter,  di- 
rected to  Frith  at  Jacmel,  in  which  he  said,  "I 
have  now  to  advise  the  arrival  of  French  ship 
LaClaire  with  the  200  pipes  of  brandy,  and  that 
in  consequence  of  the  probability  of  war  be- 
tween France  and  Spain,  and  in  compliance 
with  the  wish  expressed  in  your  regarded  favor 
of  the  24th  December  and  my  answer  thereto 
of  the  17th  January  last,  I  have  decided  to 
take  this  adventure  to  my  own  account.  I, 
therefore,  credit  you  with  the  amount  of  the 
invoice,"  amounting  to  $14,254.57.  To  this 
letter  was  attached  a  postscript,  dated  Mar.  31. 
Mar.  28,  Frith  wrote  a  letter  to  Mactier,  dated 
at  Jacmel,  in  which,  speaking  of  the  brandv 
in  question,  he  says:  "With  regard  to  this  ad- 
venture, I  would  wish  to  confirm,  if  altogether 
satisfactory  to  you,  what  I  mentioned  to  you 
some  time  ago,  and  which  I  omitted  to  repeat 
to  you  in  my  previous  letter,  in  reply  to  yours 
of  the  17th  January.  I  find  the  more  one  does 
in  this  country,  in  the  present  state  of  trade, 
the  more  one's  affairs  get  shackled."  Previous 
to  the  arrival  of  these  last  two  letters  at  their 
respective  places  of  direction, Mactier  was  dead, 
he  having  departed  this  life  Apr.  10,  1823. 
Apr.  21,  Frith  again  wrote  a  letter  addressed 
to  Mactier,  in  which  he  acknowledges  the  re- 
ceipt of  his  letter  of  Mar.  25,  says  he  has  noted 
1O7*]  *its  contents,  and  requests  Mactier  to 
charter  on  his  account  a  staunch  first-class  ves- 
sel, and  send  out  to  Jacmel  by  her  400  barrels 
of  flour,  150  barrels  of  pork,  150  barrels  of 
beef,  100  barrels  of  mackerel,  &c.,  &c.  In  the 
mean  time,  however,  Mactier  having  died,  ad- 
ministration of  his  goods,  &c. ,  was  granted  to 
A.  N.  Lawrence  and  another,  who,  in  May, 
1823,  gave  the  requisite  bonds  to  secure  the 
duties  on  the  50  pipes  of  brandy  which  had 
not  been  bonded  for  by  Mactier  in  his  life- 
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time,  except  by  the  general  bond  on  entering 
the  goods  at  the  custom-house,  and  took  the 
50  pipes  from  the  public  store  and  sold  them 
at  public  auction. 

The  respondent,  unwilling  to  come  in  as  a 
general  creditor  of  Mactier  and  receive  a  pro 
rata  distribution,  Apr.  1,  1824,  filed  bis  bill  in 
the  Court  of  Chancery,  alleging  that  the  brandy 
was  shipped  from  France  on  his  sole  account, 
and  that  Mactier  was  only  the  consignee  there- 
of. The  respondent,  in  his  bill,  admits  that  he 
proposed  to  Mactier  to  become  the  purchaser 
of  the  brandy,  but  avers  that  after  the  receipt 
of  his  letter  of  Jan.  17,  he  considered  him  as 
having  declined  his  proposal,  and  that  no  other 
offer  was  subsequently  made  by  the  respond- 
ent. He  sets  forth  a  letter  written  to  him  by 
Mactier  Mar.  13,  1823,  in  which,  speaking  o*f 
the  brandy  ordered  from  France,  he  says  :  "  I 
am  looking  daily  for  its  arrival ;  it  is  to  be  re- 
gretted the  order  was  not  more  promptly  exe- 
cuted, as  the  delay,  I  fear,  will  operate  to  our 
disadvantage.  We  have  London  dates  to  the 
30th  January  ;  war  between  France  and  Spain 
may  now  be  considered  inevitable  ;  France  has 
recalled  her  minister,  and  100,000  Frenchmen 
have  been  ordered  to  march  into  Spain."  He 
alleges  that  the  letter  of  Mactier  to  him  of  Mar. 
25  was  not  received  until  several  days  after  the 
death  of  Mactier,  and  that  his  letter  to  Mactier 
of  Apr.  21  was  written  in  ignorance  of  the  death 
of  Mactier,  and  that  he  did  not  intend  thereby, 
and  he  conceives  he  did  not  finally  consummate 
the  sale  as  claimed.  He  avers  that  the  promis- 
sory notes  received  by  Mactier  from  the  pur- 
chasers of  the  150  pipes  of  brandy  remained 
in  Mactier's  possession  at  the  time  of  his  death, 
not  discounted  or  passed  away,  and  that  the 
same  came  into  the  possession  of,  *and  [*1O8 
were  at  maturity  collected  by  the  defendants  ; 
that  the  defendants,  by  wrongfully  and  collu- 
sively  representing  themselves  as  entitled  to 
the  50  pipes  of  brandy  remaining  in  the  public 
store,  obtained  possession  of  and  sold  the  same  ; 
and  that  July  2,  1823,  he,  by  his  attorney, 
claimed  of  the  defendants  the  part  of  the  ship- 
ment or  invoice  of  brandy  which  remained  un- 
sold at  the  decease  of  Mactier,  and  also  de- 
manded the  proceeds  of  that  part  of  the  invoice 
sold  by  Mactier  existing  in  notes  or  otherwise, 
and  the  proceeds  of  the  part  sold  by  the  de- 
fendants. The  bill  concludes  by  praying  an 
account  of  the  sales  of  the  brandy,  and  a  decree 
directing  the  defendants  to  retain  in  their 
hands  sufficient  of  the  funds  belonging  to  the 
estate  of  Mactier  to  pay  and  satisfy  the  re- 
sppndent  when  his  accounts  shall  be  settled  and 
adjudged  upon  by  the  court. 

The  defendants  put  in  their  answer,  insisting 
that  the  brandy,  on  its  arrival  at  the  Port  of 
N.  Y.,  was  the  sole  and  exclusive  property  of 
Mactier,  and  that  the  portion  thereof  which 
came  to  their  hands  at  his  decease,  and  the  pro- 
ceeds of  that  part  thereof  which  was  sold  by 
him  in  his  lifetime,  and  which  came  to  their 
hands,  rightfully  belonged  to  his  estate,  and 
was  subject  to  be  disposed  of  in  a  due  course 
of  administration.  The  defendants  admit  that 
they  have  in  their  hands  $13,935,  belonging  to 
the  estate  of  Mactier,  after  the  payment  of  cer- 
tain debts  to  the  U.  S. ,  and  various  other  sums 
of  money  which  they  were  directed  to  pay, 
have  credit  for  the  payment  of  and  are  author- 
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ized  to  retain,  by  virtue  of  a  decree  of  the  Court 
of  Chancery  of  June  14, 1828,  in  a  cause  where- 
in A.  Mactier,  Sr.,  in  behalf  of  himself  and  the 
creditors  of  Henry  Mactier,  deceased,  is  com- 
plainant, and  themselves  defendants  ;  and  they 
contend  that  such  decree  is  in  full  force,  and 
that  by  virtue  thereof  they  are  bound  to  pay 
the  above  mentioned  sum  of  money  and  such 
as  may  come  to  their  hands  pro  rata,  or  equally 
among  all  the  creditors  of  Henry  Mactier,  pur- 
suant to  such  decree. 

Bv  the  answer  it  was  admitted  that  the  de 
f endlants  had  found  among  the  papers  of  Henry 
Mactier  two  invoices  of  the  200  pipes  of  brandy, 
similar  in  all  respects,  except  that  one  states 
1O9*1  *the  shipment  to  have  been  made  "to 
the  address  and  for  the  account  of  Henry  Mac- 
tier,"  and  the  other  states  it  to  have  been  made 
"for  the  account  of  the  complainant  to  the 
address  of  Henry  Mactier."  The  first  of  the 
invoices  was  used  upon  entering  the  brandy 
at  the  custom-house.  It  also  appeared  in  evi- 
dence that  Mar.  1,  1823,  Mactier  effected  an 
insurance  on  commissions  arising  on  a  con- 
signment from  Bordeaux  to  N.  Y.,  to  the 
amount  of  $1,500.  In  a  petty  cash-book  of 
Mactier's  there  is  the  following  entry  :  "  1823, 
March  17,  John  A.  Frith's  sales  of  brandy,  paid 
entry  at  custom-house,  eighty  cents."  The 
clerk  of  Mactier,  who  made  this  entry,  testi- 
fied that  the  name  of  Frith  prefixed  to  the  entry 
in  the  petty  cash-book  does  not  necessarily 
prove  that  the  brandy  was  Frith's,  but  it 
shows  that  he  at  that  time  supposed  the  brandy 
to  be  Frith's  ;  if  it  had  then  belonged  to  Mac- 
tier,  or  if  Mactier  had  decided  to  take  it,  and 
any  entry  in  the  books  had  been  made  showing 
that  fact  he  would  have  entered  it,  "  Sales  of 
brandy,  Dr.  for  entering,  &c."  At  the  time  of 
making  the  entry  he  considered  the  fact  of 
ownership  contingent.  Mactier  afterwards  di- 
rected the  account  to  be  opened  in  the  books, 
charging  the  brandy  to  himself,  the  account  to 
be  "  Sales  of  brandy."  An  entry  was  made 
in  the  day-book  of  Mar.  28,  crediting  Frith  with 
the  invoice  amount  of  the  brandy.  Entries, 
he  said,  are  sometimes  made  several  days  after 
the  transaction  ;  then  the  entry  refers  back  to 
the  true  date  of  the  transaction,  mentioning 
the  time.  The  entry  was  made  by  Mar.  31. 
He  also  testified  that  the  letter  of  Mar.  13, 
mentioned  in  the  complainant's  bill,  was  copied 
on  the  night  of  that  day,  but  he  had  no  recol- 
lection when  it  left  the  office  ;  it  possibly  might 
not  have  gone  until  the  La  Claire  arrived. 

May  20,  1825,  Chancellor  Sanford  made  an 
order  of  reference  to  a  master  to  examine  wit- 
nesses, and  to  report  whether,  in  his  opinion, 
the  complainant  was  the  owner  of  any  part, 
and  what  part  of  the  shipment  of  brandy  at  the 
time  of  the  sale  of  the  same  or  of  any  part 
thereof,  and  if  so,  whether,  as  such  owner,  he 
had  a  lien  by  virtue  of  such  ownership  on  the 
brandy,  or  the  proceeds  thereof,  in  the  hands 
1 1 O*]  *of  the  defendants;  and  that  if  the  mas- 
ter should  be  of  opinion  that  he  was  entitled 
as  a  special  creditor,  or  had  a  lien,  that  then 
he  should  take  and  state  an  account,  and  re- 
port the  amount  due  the  complainant  as  such 
special  creditor,  or  having  a  lien.  Under  this 
order  witnesses  were  examined,  and  a  mass  of 
documentary  evidence  produced  before  the 
master,  who,  Oct.  10,  1825,  reported  that  the 
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complainant  was  not  the  owner  of  the  shipment 
of  brandy,  neither  at  the  time  of  the  sale  of  the 
part  thereof  made  by  Mactier  in  his  lifetime, 
nor  of  the  other  part  thereof  made  by  the  de- 
fendants as  his  administrators  since  his  death, 
and  had  no  lien  on  the  brandy,  or  on  the  pro- 
ceeds thereof  in  the  hands  of  the  administra- 
tors. To  this  report  the  complainant  excepted, 
and  the  cause  was  heard  upon  the  exceptions 
before  Chancellor  Walworth,  who,  in  Mar., 
1829,  allowed  the  exception  to  that  part  of  the 
master's  report  above  stated  (other  exceptions 
to  other  parts  of  the  report,  which  it  has  not 
been  deemed  essential  to  state,  were  disallowed), 
and  decreed  that  the  report  be  referred  back  to 
the  master  to  alter  and  correct  the  same,  and 
to  take  and  state  an  account,  and  report  the 
amount  due  the  complainant,  on  the  principle 
that  he,  as  survivor,  is  entitled  to  the  net  pro- 
ceeds of  the  adventure  of  brandy  so  far  as  they 
can  be  traced  and  identified,  and  has  a  specific 
lien  on  the  net  proceeds  of  the  50  pipes  of 
brandy  sold  by  the  administrators,  and  of  the 
proceeds  of  the  notes  given  for  the  150  pipes 
which  remained  uncollected  or  not  pa>>cd 
away  at  the  time  of  Mactier's  death,  or  on  so 
much  as  is  necessary  to  satisfy  the  balance  due 
complainant  for  payment  and  disbursements 
on  account  of  that  adventure,  after  deducting 
from  those  proceeds  the  balance  of  the  amount 
paid  for  duties  and  expenses,  if  any,  over  and 
above  the  amount  of  proceeds  of  the  shipment 
of  brandy  which  were  received  by  Mactier  in 
his  lifetime.  From  this  decree  the  defendants 
appealed.  For  the  reasons  of  the  Chancellor, 
for  the  decree  pronounced  by  him.  see  1  Paige, 
434.  The  cause  was  argued  here  by, 

Messrs.  S.  Boyd  and  S.  A.  Talcott,  for 
the  appellants. 

Messrs.  S.  Stevens  and  G.  Griffin,  for  the 
respondent. 

*The  following  opinions  were  deliv-  [*1 1 1 
ered: 

By  Mr.  Justice  Marcy.  The  object  of  the 
bill  filed  in  this  case  is  to  obtain  from  the  ad- 
ministrators of  Mactier  the  proceeds  of  the  50 
pipes  of  brandy  which  came  to  their  posses- 
sion after  his  death,  and  the  amount  of  such 
notes  taken  on  the  sale  of  the  150  pipes,  Mar. 
22,  1823,  as  were  uncollected  and  undisposed 
of  at  the  death  of  Mactier,  or,  at  least,  so  much 
thereof  as  may  be  necessary  to  pay  the  bal- 
ance due  the  respondent  for  disbursements  on 
account  of  the  adventure.  The  question  on 
which  the  decision  in  this  case,  as  I  apprehend, 
mainly  depends,  relates  to  the  alleged  sale  of 
the  brandy  to  Mactier.  There  are  many  defi- 
nitions of  what  constitutes  a  contract,  but  all 
of  them  are,  of  course,  substantially  alike. 
Powell  states  a  contract  to  be  a  transaction  in 
which  eacb»-party  comes  under  an  obligation 
to  the  other,  and  each  reciprocally  acquires  a 
right  to  what  is  promised  by  the  other.  Pow. 
Cont.,  4.  In  testing  the  validity  of  contracts, 
many  things  are  to  be  considered.  The  con- 
tract that  the  appellant  sets  up  in  this  case  is 
alleged  by  the  respondent  to  be  deficient  in 
several  essential  requisites.  When  that  was 
done  which,  on  the  assumption  of  there  being 
parties  capable  of  contracting,  was  necessary, 
as  the  respondent  contends,  to  complete  it, 
Mactier  was  dead.  If  the  contract  was  only 
in  progress  of  execution,  and  there  remained 
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but  a  single  act  to  be  done  to  complete  it,  his 
death  rendered  the  performance  of  that  act 
impossible;  it  suspended  the  proceedings  at 
the  very  point  where  they  were  when  it  oc- 
curred. 

The  doctrine  of  relation  was  discussed  on 
the  argument,  and  its  application  urged  on  us. 
It  was  insisted  that  if  nothing  but  a  formal  act 
was  to  be  done,  and  it  was  done  by  the  surviv- 
ing party  after  the  death  of  the  other,  and  in 
ignorance  of  it,  this  act  might  be  adjudged  to 
relate  to  a  period  antecedent  to  the  death  of 
the  party  dying.  If,  as  it  was  held  in  the 
court  below,  the  bargain  in  this  case  could  not 
be  closed  until  Frith  received  Mactier's  letter 
accepting  his  offer  to  sell,  the  receiving  that 
letter,  it  was  said,  might  be  considered  as  hav- 
ing relation  to  the  time  when  it  was  sent,  upon 
112*]  the  principle  *that  courts  often  resort 
to  this  doctrine  of  relation  to  prevent  an  injury 
resulting  to  a  party  from  the  act  of  God. 
Where  an  agent  without  competent  authority 
makes  a  contract,  a  subsequent  ratification  by 
the  principal  relates  back  to  the  time  when  the 
agent  acted.  The  ratification  is  equivalent  to 
an  original  authority;  it  is  considered  in  law 
as  furnishing  proof  of  an  authority  in  the 
agent  at  the  time  he  assumed  to  have  it.  If, 
however,  he  had  disclosed  his  want  of  author- 
ity, but  had  settled  the  terms  of  the  contract, 
in  the  belief  that  what  he  did  would  be  rati- 
fied, the  doctrine  of  relation  would  not  apply; 
the  bargain  would  take  effect  from  the  time  of 
the  ratification.  The  reason  of  the  distinction 
which  I  apprehend  to  exist  in  the  two  cases, 
is,  that  in  the  one  acts  are  done  which  make  a 
perfect  contract,  provided  the  actors  had  the 
authority  they  assumed  to  have,  and  the  rati- 
fication of  their  acts  by  those  from  whom  their 
power  must  have  been  derived,  if  they  had  it, 
is  legal  evidence  that  they  did  have  it  when 
they  acted.  In  the  other  case,  the  fact  being 
made  known  that  there  was  not  competent 
power  in  one  of  the  actors,  the  very  founda- 
tion, on  which  alone  the  presumption  of  au- 
thority can  rest,  is  destroyed.  A  presumption 
will  not  be  called  in  to  supply  an  impossibil- 
ity. In  a  contract  of  sale  all  agree  that  there 
must  be  two  minds,  at  least,  concurring  at  the 
moment  of  its  completion;  but  this  cannot  be 
if  there  be  but  one  contracting  party  in  exist- 
ence. There  is  also,  as  I  conceive,  a  differ- 
ence between  acts  essential  to  perfect  an  agree- 
ment and  those  which  relate  to  the  forms  pre- 
scribed in  certain  instances  as  modes  of  proof. 
This  difference  is  illustrated  by  those  cases 
which  were  referred  to  on  the  argument  con- 
cerning the  enrollment  of  deeds.  The  enroll- 
ment is  a  formal  act,  but  necessary  to  be  done, 
to  enable  the  party  to  prove  the  bargain  and 
sale,  but  when  it  is  done  it  relates  to  the  time 
when  the  indenture  was  executed.  It  is  as 
Lord  Bacon  calls  it,  but  a  perfective  ceremony 
of  the  first  deed  of  bargain  and  sale.  Regula. , 
14.  So  where  chancery  decrees  the  execution 
of  a  parol  contract,  on  the  ground  of  part  per- 
formance, the  title  certainly,  as  between  the 
parties,  vests  from  the  time  of  the  contract, 
and  not  from  the  performance  of  those  acts 
113*]  that  remove  the  bar  *created  by  the 
Statute  of  Frauds.  The  doctrine  of  relation 
may  be  permited  to  operate  on  these  formal 
acts,  but  it  cannot  be  used,  as  it  is  proposed  to 
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use  it  here,  to  supply  a  party  to  a  contract  who 
does  not  exist  at  the  time  when  the  act  is  done 
which  fixes  to  it  the  seal  of  validity;  or,  what 
is  the  same  thing,  it  cannot  carry  back  that  act 
to  a  time  when  parties  capable  of  contracting 
did  in  fact  exist.  This  view  of  the  subject  is 
conformable  to  the  civil  law  as  well  as  the  law 
of  France.  By  these  laws,  the  death  of  the 
party  offering  to  sell,  is  held  to  be  a  revoca- 
tion of  the  offer,  and  an  acceptance  subsequent 
to  that  event,  is  ineffectual  to  close  the  bar- 
gain. Pothier  Traite  du  Gontrat  de  Vente,1  p. 
1,  sec.  2,  art.  3,  No.  32.  My  conclusion,  in  re- 
gard to  this  objection  to  the  alleged  contract, 
is,  that  if  any  act  was  required  to  be  done, 
even  by  Frith,  to  complete  the  sale  when  Mac- 
tier  died,  that  act  could  not  be  subsequently 
performed. 

I  am  now  to  consider  whether  there  was  a 
contract,  before  Mactier's  death,  which  had 
the  consent  of  the  contracting  parties  so  given 
and  made  known  as  to  be  binding  on  them. 
*That  a  consent  is  necessary  all  agree,  [*1 14 
but  what  shall  constitute  it  in  a  given  case  may 
admit  of  much  diversity  of  opinion.  The  con- 
sent of  the  parties  in  a  contract  of  sale,  as  ex- 
plained by  Pothier,  consists  in  the  concur- 
rence of  the  will  of  the  vendor  to  sell  a  par- 
ticular thing  to  the  purchaser  for  a  specified 
price,  with  the  will  of  the  purchaser  to  buy  the 
same  thing  for  that  price.  Pothier  Traite  du 
Contrat  de  Vente,  pi.  1,  sec.  2,  art  3,  No.  31. 
Delvincourt,  another  eminent  French  writer 
on  the  Civil  Code  of  France,  says,  that  al- 
though it  is  impossible  that  there  should  be  a 
contract  without  the  consent  of  all  parties,  it 
is  not  indispensable  that  the  wills  of  the  par- 
ties should  concur  at  the  same  instant,  provid- 
ed the  will  of  the  one  that  did  not  concur  at 
first,  is  declared  before  the  will  of  the  other  is 

1.— Pour  que  le  consentement  intervienne  en  ce 
cas  (entre  absens)  il  faut  que  la  volonte  de  la  partie 
qui  a  ecrit  A  1'autre  pour  lui  proposer  le  marche,  ait 
persevere  jusqu'au  temps  auquel  sa  lettre  sera  par- 
venue  A  1'autre  partie,  et  auquel  1'autre  partie  aura 
declare  qui'elle  acceptait  le  marche.  Cette  volonte 
est  presumee  d'avoir  persevere  tant  qu'il  ne  parait 
rien  de  contraire  ;  mais,  si  j'ai  ecrit  A  un  marchand 
de  Livourne  une  lettre,  parlaquelle  jelui  proposals 
de  me  vendre  une  certaine  partie  de  marchandises, 
pour  un  certain  prix,  et  qu'  avant  que  ma  lettre  ait 
pu  lui  parvenir,  je  lui  en  aie  ecrit  une  seconde,  par 
laquelle  je  lui  marquais  que  je  ne  voulais  pluscette 
emplette,  ou  qu'  avant  ce  temps  je  sois  mort,  ou  que 
j'aie  perdu  1'usage  de  la  raison  ;  quoique  ce  march- 
and de  Livourne,  au  recu  de  ma  lettre,  ignorant,  ou 
mon  changement  de  volonte  ou  ma  mort,  ou  ma 
demence,  ait  fait  reponse  qu'il  acceptait  le  marche 
propose,  neanmoins  il  ne  sera  intervenu  entre  nous 
aucun  contrat  de  vente ;  car  ma  volonte  n'ayantpas 
persevere  jusqu'au  temps  auquel  ce  marchand  a 
re£u  ma  lettre,  et  accepte  la  proposition  qu'  elle 
contenait,  il  ne  s'  est  pas  rencontre  un  consentement 
ou  concours  de  nos  volontesnecessaire  pour  former 
le  contrat  de  vente.  C'est  1'avis  de  Barthole,  et  des 
autres  docteurs  cites  par  Bruneman,  ad.  1. 1,  sec.  2, 
ff,  De  Contrat.  Empt.  qui  ont  rejeteavec  raison  1'avis 
contraire  de  la  Glose,  Ad  Dictam  Legem. 

TRANSLATION. 

In  order  that  this  consent  may  take  place  where 
the  contracting  parties  are  in  different  places,  it  is 
necessary  that  the  will  of  the  party  who  has  written 
to  the  other,  proposing  a  sale,  should  continue  un- 
til his  letter  has  reached  the  other  party  and  he  has 
declared  that  he  accepts  the  offer.  This  will  is  pre- 
sumed to  have  continued,  if  nothing  appears  to  the 
contrary.  But  if  I  have  written  to  a  merchant  at 
Livourne,  a  letter  proposing  to  sell  him  a  particular 
article  for  a  specified  price,  and  before  my  letter 
has  been  received  by  him,  I  write  to  him  a  second, 
declining  to  make  the  contract,  or  if  before  that 
time  (i.  e.,  before  my  letter  is  received  and  the  offer 
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revoked.  5  Cours  de  Code  Civil,  931.  Although 
the  will  of  the  party  making  the  offer  may  pre- 
cede that  of  the  party  accepting,  yet  it  must 
continue  down  to  the  time  of  the  acceptance. 
Where  parties  are  together  chaffering  about  an 
article  of  merchandise,  and  one  expresses  a 
present  willingness  to  accept  of  certain  terms, 
that  willingness  is  supposed  to  continue,  unless 
it  is  revoked,  to  the  close  of  their  interview 
115*]  and  negotiation  on  the  *same  subject, 
and  if  during  this  time  the  other  party  says  he 
will  take  the  article  on  the  terms  proposed,  the 
bargain  is  thereby  closed.  Path.  Traite  du  Con- 
trat  de  Vente,  p.  1,  sec.  2,  art.  3,  No.  81.  What 
I  mean  by  its  being  closed  is,  that  nothing 
mutual  between  the  parties  remains  to  be  done 
to  give  to  either  a  right  to  have  it  carried  into 
effect;  either  can  enforce  it  against  the  other, 
or  recover  damages  for  the  non-fulfillment  of  it: 
but  if  there  be  conditions  expressed  or  im- 
plied to  be  performed  by  the  purchaser,  he 
cannot  compel  the  delivery  until  they  are  per- 
formed. If  the  price  is  to  be  immediately  paid 
or  security  given,  he  cannot  have  the  property 
until  payment  made,  or  security  given,  or  a 
tender  thereof.  Touch. ,  204,  205  ;  Noy,  Max. , 
ch.  42;  2B1.  Com.,  447. 

Where  the  negotiation  between  the  contract- 
ing parties  residing  at  a  distance  from  each 
other  is  conducted,  as  it  usually  is  by  letters, 
it  is  necessary,  in  order  that  their  minds  may 
meet,  that  the  will  of  the  party  making  the 
proposition  to  sell  should  continue  until  his 
letter  shall  have  reached  the  other,  and  he 
shall  have  signified,  or  at  least  had  an  oppor- 
tunity to  signify  his  acceptance  of  the  propo- 
sition. This,  Pothier  holds  to  be  the  legal  pre- 
sumption unless  the  contrary  appears.  His 
language  is  :  Cette  volonte  est  prenumee  tant  qu'il 
neparait-rien  de  contrarie.  This  doctrine,  which 
presumes  the  continuance  of  a  willingness  to 
contract  after  it  has  been  manifested  by  an  of- 
fer is  not  confined  to  the  civil  law  and  the  codes 
of  those  nations  which  have  constructed  their 
systems  with  the  materials  drawn  from  that 
exhaustless  storehouse  of  jurisprudence  :  it  is 
found  in  the  common  law  ;  indeed,  it  exists, 
of  necessity,  wherever  the  power  to  contract 
exists  in  parties  separated  from  each  other. 
The  rule  of  the  common  law  is,  that  wherever 
the  existence  of  a  particular  subject-matter  or 
relation  has  been  once  proved,  its  continuance 
is  presumed  till  proof  be  given  to  the  contrary, 
or  till  a  different  presumption  be  afforded  by 
the  nature  of  the  subject-matter.  16  East,  55; 
3  Stark.  Ev.,  1252.  The  case  of  Adams  v. 
LindseU,  1  Barn.  &  Aid.,  681,  proceeds  upon 
and  affirms  the  principle  that  the  willingness 
to  contract  thus  manifested  is  presumed  to 
1 16*]  continue  for  the  time  limited,  and,  *if 

contained  in  it  is  accepted)  I  am  dead  or  have  lost 
the  use  of  my  reason,  although  the  merchant  at  Li- 
vourne,  ignorant  of  my  change  of  will,  death  or  loss 
of  reason,  sbould.  on  receiving  my  letter,  accept 
the  offer  contained  in  it,  there  would  be  no  contract 
of  sale ;  for,  my  will  not  having  continued  down  to 
the  time  when  this  merchant  had  received  my  let- 
ter and  accepted  the  proposition  contained  therein, 
there  was  not  that  concurrence  or  meeting  of  our 
minds  required  to  make  a  contract  of  sale.  This  is 
the  opinion  of  Bartholus  and  of  the  other  doctors 
of  the  civil  law,  quoted  by  Bruneman,  ad.  1. 1,  sec.  2, 
ff,  De  Contrat.Empt.  who  have  correctly  rejected  the 
contrary  opinion  of  the  commentary  Ad  Dictam 
Legem. 
1.— II  est  impossible  de  concevoir  un  contrat  sans 
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that  be  not  indicated  by  the  offer,  until  it  is 
expressly  revoked  or  countervailed  by  a  con- 
trary presumption.  In  that  case  it  was  said, 
"  the  defendants  must  be  considered  in  law  as 
making  during  every  instant  of  time  their  let- 
ter was  traveling  the  same  identical  offer  to 
the  plaintiffs ;  and  then  the  contract  is  com- 
plete by  the  acceptance  of  it  by  the  latter." 
Against  the  authority  of  the  case  of  Adatm  v. 
LindseU,  we  have  urged  on  us  a  decision  of  a 
court  of  the  highest  respectability  in  one  of 
our  sister  States.  The  case  of  M'Culloch  v. 
Eagle  Ins.  Co.,  1  Pick.,  278,  conflicts  in  prin- 
ciple, according  to  my  views  of  it,  with  the 
case  decided  by  the  K.  B.  I  should  have  been 
pleased  to  see  these  tribunals  harmonize  upon 
a  question  of  no  small  importance  to  the  com- 
mercial world  ;  and  I  have,  therefore,  deliber- 
ately weighed  the  ingenious  attempts  made  to 
reconcile  these  decisions  upon  this  point ;  but 
these  attempts  appear  to  me  to  have  been  un- 
successful. A  refinement  which  would  dis- 
tinguish between  a  contract  for  insurance,  and 
one  for  the  sale  of  goods  in  relation  to  the  as- 
sent of  the  parties,  might  relieve  us  from  the 
embarrassment  which  the  different  principles 
of  these  decisions  is  calculated  to  produce;  but 
to  apply  such  a  distinction  hereafter  would 
doubtless  involve  courts  in  a  still  more  distress- 
ing embarrassment.  Distinctions,  which  are 
not  founded  on  a  difference  in  the  nature  of 
things,  are  not  entitled  to  indulgence ;  they 
tend  to  make  the  science  of  law  a  collection  of 
arbitrary  rules  appealing  to  factitious  reasons 
for  their  support,  consequently  difficult  to  be 
acquired,  and  often  of  uncertain  application. 
The  two  cases  referred  to,  should  have  had 
applied  to  them  the  same  rule  of  law,  and  we 
are  required  to  say  what  that  rule  is  in  decid- 
ing the  case  now  under  consideration. 

The  principle  of  the  decision  of  the  E.  B. 
is  simply  that  the  acceptance  of  an  offer  made, 
through  the  medium  of  a  letter,  binds  the  bar- 
gain if  the  party  making  the  offer  has  not  re- 
voked it,  as  he  has  a  right  to  do  before  it  is  ac- 
cepted. The  rule  laid  down  by  the  Supreme 
Court  of  Mass,  regards  the  contract  as  incom- 
plete until  the  party  making  the  offer  is  noti- 
fied of  the  acceptance,  or  until  the  time  when 
he  should  have  received  it,  the  party  accepting 
*having  done  what  was  incumbent  on  [*1 17 
him  to  give  notice.  The  Chancellor  in  deciding 
this  case  gave  his  sanction  to  the  latter  rule  : 
"  To  make  a  valid  contract,"  he  says.  "  it  is 
not  only  necessary  that  the  minds  of  the  con- 
tracting parties  should  meet  on  the  subject  of 
the  contract,  but  they  must  know  that  fact."* 
The  decision  of  the  court  of  Mass,  makes 
knowledge  by  the  party  tendering  the  offer  of 
the  other's  acceptance  essential  to  the  comple- 

le  consentement  de  toutes  lea  parties.  Mais  il  n'est 
pas  necessaire  que  les  volontes  des  parties  concur- 
rent dans  le  melne  instant ;  pourvu  que  la  volonte 
de  celle  qui  n'est  pas  intervenue  dans  le  principe 
soit  declaree  avant  que  1'autre  ait  revoqufe  la  sienne, 
la  convention  est  valablement  f  ormee. 

2.— This  proposition,  which  is  an  extract  from  the 
Chancellor  s  opinion  as  printed  in  the  case  presented 
to  this  court,  is  somewhat  modified  in  its  terms,  as 
it  appears  in  the  reports  of  the  Court  of  Chaii<'«T.v. 
There  it  is  said,  "  To  make  a  valid  contract,  it  is  not 
only  necessary  that  the  minds  of  the  contracting 
parties  should  meet  on  the  subject  of  the  contract, 
but  they  must  communicate  that  fact  to  each  other, 
so  that  both  parties  may  know  that  their  minds  do 
meet."  1  Paige,  442.  It  is  understood  that  the  Chan- 
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tion  of  the  contract.  If  one  party  is  not  bound 
till  he  knows  or  might  know,  and  therefore  is 
presumed  to  know  that  the  other  has  accepted, 
the  accepting  party  on  the  same  principle, 
ought  not  to  be  bound  till  he  knows  the  offer- 
ing party  has  not  recalled  the  offer  before 
knowledge  of  the  acceptance.  The  principle 
of  that  case  would  bring  the  matter  to  the 
point  ttated  by  the  Chancellor,  viz. :  the  parties 
must  know  that  their  minds  meet  on  the  sub- 
ject of  the  contract.  If  a  bargain  can  be  com- 
pleted between  absent  parties,  it  must  be  when 
118*]  one  of  *them  cannot  know  the  fact 
whether  it  be  or  be  not  completed.  It  cannot 
begin  to  be  obligatory  on  the  one  before  it  is 
on  the  other ;  there  must  be  a  precise  time 
when  the  obligation  attaches  to  both,  and  this 
time  must  happen  when  one  of  the  parties 
cannot  know  that  the  obligation  has  attached 
to  him;  the  obligation  does  not,  therefore,  arise 
from  a  knowledge  of  the  present  concurrence 
of  the  wills  of  the  contracting  parties.  All  the 
authorities  state  a  contract  or  an  agreement 
(which  is  the  same  thing)  to  be  aggregatio  men- 
Hum.  Why  should  not  this  meeting  of  the 
minds,  which  makes  the  contract,  also  indicate 
the  moment  when  it  becomes  obligatory?  I 
might  rather  ask,  is  it  not  and  must  it  not  be 
the  moment  when  it  does  becomes  obligatory? 
If  the  party  making  the  offer  is  not  bound  un- 
til he  knows  of  this  meeting  of  minds,  for  the 
same  reason  the  party  accepting  the  offer 
ought  not  to  be  bound  when  his  acceptance  is 
received,  because  he  does  not  know  of  the  meet- 
ing of  the  minds,  for  the  offer  may  have  been 
withdrawn  before  his  acceptance  was  received. 
If  more  than  a  concurrence  of  minds  upon  a 
distinct  proposition  is  required  to  make  an  ob- 
ligatory contract,  the  definition  of  what  con- 
stitutes a  contract  is  not  correct.  Instead  of 
being  the  meeting  of  the  minds  of  the  contract- 
ing parties,  it  should  be  a  knowledge  of  this 
meeting.  It  was  said  on  the  argument  that  if 
concurrence  of  minds  alone  would  make  a  valid 
contract,  one  might  be  constructed  out  of  mere 
volitions  and  uncommunicated  wishes;!  think 
such  a  result  would  not  follow.  The  law  does 
not  regard  bare  volitions  and  pure  mental  ab- 
stractions. When  it  speaks  of  the  operations 
of  the  mind,  it  means  such  as  have  been  made 
manifest  by  overt  acts  ;  when  it  speaks  of  the 
meeting  of  minds,  it  refers  to  such  a  meeting 
as  has  been  made  known  by  proper  acts,  and 
when  thus  made  known  it  is  effective,  although 
the  parties  who  may  claim  the  benefit  of,  or 
be  bound  by  a  contract  thus  made,  may  for  a 
season  remain  ignorant  of  its  being  made. 

Testing  the  rules  of  the  law  laid  down  in  the 
two  cases  to  which  I  have  referred  by  the  au- 
thority of  reason,  and  the  practical  results  that 
are  likely  to  flow  from  the'm,  it  does  appear  to 

cellar  has  said  that  his  views  on  this  subject  have 
been  mistaken  or  misapprehended.  Though  the 
general  proposition  above  quoted  is  advanced  in 
his  opinion,  it  is  introduced  in  that  part  of  it 
where  he  is  considering  the  effect  of  Mactier's  let- 
ter of  the  25th,  and  Frith's  of  Mar.  28,  and  what 
Frith  intended  to  insert  in  his  letter  of  Mar.  7.  Hav- 
ing considered  the  offer  of  Frith,  made  in  his  letter 
of  Dec.  24,  disposed  of  by  Mactier  in  his  answer  of 
Jan.  17,  declining  to  accept  it,  he  then  looks  at  the 
letters  of  Mar.  25  and  28,  to  see  if  a  contract  was 
concluded  by  them  ;  and  as  Mactier  died  before  his. 
letter  of  the  25th  reached  Frith,  and  before  Frith's 
letter  of  the  28th  renewing  the  offer  reached  N.  Y., 
he  considers  those  letters  did  not  of  themselves 
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me,  that  we  are  not  left  at  liberty  to  hesitate 
about  *the  choice.  If  we  are  inclined  [*11J> 
from  the  force  of  abstract  reason,  to  prefer  the 
rule  laid  down  by  the  Court  of  K.  B.,  that  in- 
clination will  be  greatly  strengthened  by  a  re- 
currence to  the  opinions  of  courts  and  jurists. 
The  C.  P.  in  England  seem  to  me  to  have 
given  their  approval  to  the  decision  of  Adams 
y.  Lindsell,  4  Bing.,  653.  Judge  Washington, 
in  delivering  the  opinion  of  the  court,  in  Elia- 
son  v.  Henmaw,  4  Wh.,  228,  said,  "  until  the 
terms  of  the  agreement  have  received  the  as- 
sent of  both  parties  the  negotiation  is  open, 
and  imposes  no  obligation  on  either."  The 
inference  from  this  proposition  is  that  the  as- 
sent of  the  parties  to  the  terms  of  the  agree- 
ment, and  not  their  knowledge  of  it,  com- 
pletes the  contract.  It  was  decided  in  the  Cir- 
cuit Court  of  the  U.  S. ,  for  Pa. ,  that  contract* 
are  formed  by  the  offer  on  the  one  hand,  and 
an  acceptance  on  the  other.  After  acceptance, 
the  contract  is  obligatory  on  both.  Coxe's 
Dig.,  192.  In  this  case,  knowledge  of  the  ac- 
ceptance is  not  brought  into  view  as  necessary 
to  constitute  the  obligation.  Both  the  Roman 
law  and  the  French  Civil  Code,  as  we  have 
seen  by  the  references  already  made,  contain  a 
doctrine  in  accordance  with  the  principle  of 
these  cases.  I  think  I  am,  therefore,  warranted 
in  saying  that  the  proposition  may  be  consid- 
ered as  established,  that  the  acceptance  of  a 
written  offer  of  a  contract  of  sale  consummates 
the  bargain,  providing  the  offer  is  standing  at 
the  time  of  the  acceptance. 

What  shall  constitute  an  acceptance  will  de- 
pend, in  a  great  measure,  upon  circumstances. 
The  mere  determination  of  the  mind,  unacted 
on,  can  never  be  an  acceptance.  Where  the 
offer  is  by  letter,  the  usual  mode  of  acceptance 
is  the  sending  of  a  letter  announcing  a  consent 
to  accept ;  where  it  is  made  by  a  messenger,  a 
determination  to  accept,  returned  through  him, 
or  sent  by  another,  would  seem  to  be  all  the 
law  requires,  if  the  contract  may  be  consum- 
mated without  writing.  There  are  other  modes 
which  are  equally  conclusive  upon  the  parties: 
keeping  silence,  under  certain  circumstances, 
is  an  assent  to  a  proposition  ;  anything  that 
shall  amount  to  a  manifestation  of  a  formed 
determination  to  accept,  communicated  or  put 
in  the  proper  way  *to  be  communicated  [*  1 2(> 
to  the  party  making  the  offer,  would  doubtless 
complete  the  cou tract ;  but  a  letter  written 
would  not  be  an  acceptance,  so  long  as  it  re- 
mained in  the  possession  or  under  the  control 
x>f  the  writer.  An  acceptance  is  the  distinct 
act  of  one  party  to  the  contract  as  much  as  the 
offer  is  of  the  other  ;  the  knowledge  by  the 
party  making  the  offer,  of  the  determination  of 
the  party  receiving  it,  is  not  an  ingredient  of  an 
acceptance.  It  is  not  compounded  of  an  assent 

make  a  valid  contract.  The  remark  of  the  Chancel- 
lor which  has  been  taken  for  a  general  proposition 
of  law  is  understood  to  have  been  made  with  a  di- 
rect reference  to  the  facts  presented  by  these  two 
letters.  Taking  this  view  of  the  Chancellor's  obser- 
vation, the  principle  point  of  difference  between 
him  and  the  Court  for  the  Correction  of  Errors 
would  seem  to  be  that  he  considered  Mactier's  letter 
of  Jan.  17,  as  declining  the  offer  and,  therefore,  put- 
ting an  end  to  it ;  and  the  court  considered  that 
Mactier's  answer  held  the  offer  under  advisement, 
that  it  was  so  held  down  to  the  time  when  M.  ac- 
cepted it,  and  that  Frith  assented  to  its  being  thus 
held  under  advisement. 
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by  one  party  to  the  terms  offered,  and  a  knowl- 
edge of  that  assent  by  the  other. 

f  will  now  apply  this  law  to  the  facts  of  this 
case.  Frith's  offer  to  sell  his  interest  in  the 
brandy  certainly  continued  till  his  letter  of 
Dec.  24  was  received  at  N.  Y.  and  Mactierhad 
a  fair  opportunity  to  answer  it.  If  the  answer 
of  Jan.  17  had  contained  an  unqualified  ac- 
ceptance, the  bargain  would  have  been  closed 
when  it  was  sent  away  for  Jacmel ;  but  the  of- 
fer was  not  then  accepted  ;  there  was  a  prom- 
ise to  accept  upon  a  contingency,  for  Mactier 
says,  after  alluding  to  the  prospect  of  a  war 
between  France  and  Spain,  "in  which  case," 
that  is  in  case  of  such  a  war,  "  I  will  at  once 
decide  to  take  the  adventure  to  my  own  ac- 
count." This  concluded  nothing.  If  the  event 
had  actually  happened,  and  Frith  had  insisted 
on  enforcing  this  conditional  acceptance,  it 
would  not  have  been  in  his  power  to  do  so.  The 
most  that  Mactier  said  was,  that  if  an  expected 
event  happened,  he  would  do  an  act  which 
would  complete  the  bargain.  The  happening 
of  the  event  could  not,  without  the  act,  com- 
plete it.  The  Roman  law  regarded  the  tense 
of  the  verb  used  by  the  contracting  parties  to 
determine  whether  the  bargain  was  concluded : 
Verbum  imperfecti  temporis  rem  adhuc  imper- 
fectam  significat.  There  is  a  wide  difference  be- 
tween a  promise  to  give  an  assent  to  a  proposi- 
tion for  a  contract  on  the  happening  of  a  contin- 
gency, and  the  annunciation  of  a  present  as- 
sent to  it.  If  the  expected  event  happens,  and 
the  act  promised  is  performed,  the  bargain  is 
closed  ;  but  it  is  the  promised  acceptance,  and 
not  the  happening  of  the  event,  that  gives  va- 
lidity to  the  contract.  If  in  this  case  the  offer 
of  Frith  had  been  to  Mactier  to  take  the  brandy 
on  the  happening  of  a  French  and  Spanish  war, 
121*]  and  *Mactier  had  promised  to  decide  to 
take  it  in  such  an  event,  the  simple  fact  of  his 
taking  it  after  the  war  would  have  enabled 
Frith  to  treat  him  as  the  purchaser  of  it.  Such 
an  act  would  have  been  a  valid  acceptance;  but 
a  conditional  acceptance  of  an  unconditional 
offer,  followed  up  by  acts  of  the  acceptor  after 
the  condition  was  fulfilled  on  which  the  ac- 
ceptance depended,  might  not  be  considered  as 
completing  the  bargain  without  the  acquies- 
cence of  the  party  making  the  offer  in  those 
acts,  because  the  minds  of  the  parties  would  not 
have  met  on  the  precise  terms  of  the  contract. 

To  conclude  the  bargain,  Mactier  must  have 
accepted  the  offer  as  tendered  to  him  by  Frith, 
and  that  acceptance  must  have  been  while  the 
offer,  in  contemplation  of  law,  was  still  held 
out  to  him.  That  there  was  an  acceptance,  or 
rather  that  Mactier  did  all  that  was  incumbent 
on  him  to  do,  to  effect  an  acceptance,  was  not 
denied  ;  but  it  was  insisted,  on  the  part  of  the 
respondent,  that  it  was  made  after  the  offer 
was  withdrawn.  It  will  be  necessary  to  con- 
sider when  this  acceptance  took  place,  as  pre- 
paratory to  settling  the  fact  of  the  continu  - 
ance  of  the  offer  down  to  that  time.  There  is 
not  the  slightest  evidence  of  the  determination 
on  the  part  of  Mactier  to  take  the  brandy  be- 
fore Mar.  17.  The  insurance  that  he  effected 
on  his  commissions  Mar.  1  disproves  the  exist- 
ence of  such  a  determination  on  that  day;  but 
if  the  situation  of  the  parties  was  changed,  and 
Frith  was  now  endeavoring  to  set  up  the 
contract,!  am  am  at  a  loss  to  conceive  how  Mac- 
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tier's  representatives  could  withstand  the  force 
of  the  facts  which  took  place  Mar.  17.  In  an- 
swer to  the  offer,  Mactier  delayed  coming  to 
a  determination  thereon,  but  promised  to  ac- 
cept it  if  there  should  be  a  war;  Mar.  17,  when 
that  event  was  considered  as  settled,  he  en- 
tered the  brandy  as  his  own  property,  and  told 
his  clerk  that  he  had  determined  to  take  it. 
But  if  there  should  be  any  doubt  as  to  the  ef- 
fect of  this  conduct,  there  can  be  none  as  to 
his  subsequent  acts.  By  a  letter  dated  the  25th 
with  a  postscript  of  Mar.  31,  he  accepted  the 
offer.  This  letter  was  immediately  transmit- 
ted to  Frith,  and  as  soon  as  Mar.  28,  entries 
were  made  in  his  books  showing  that  he  had 
*become  the  purchaser.  Enough  was  [*122 
done  by  the  31st  to  constitute  an  acceptance  of 
Frith's  offer  and  to  complete  the  bargain,  if 
the  offer  can  be  considered  as  standing  till  that 
day. 

An  offer,  when  once  made,  continues,  as  I 
have  heretofore  shown,  to  the  satisfaction  of 
my  own  mind  at  least,  until  it  is  expressly  re- 
voked, or  until  circumstances  authorize  a  pre- 
sumption that  it  is  revoked.  The  offer  itself 
may  show  very  clearly  when  the  presumption 
of  revocation  attaches.  Where  it  is  made  to  be 
replied  to  by  return  mail,  the  party  to  whom 
it  is  addressed  must  at  once  perceive  that  it  is 
not  to  stand  for  an  acceptance,  to  be  transmit- 
ted after  that  mail.  If  an  offer  stands  until  it 
is  expressly  withdrawn,  or  is  presumed  to  be 
withdrawn,  whether  it  is  held  out  to  a  party 
at  a  particular  period  or  not,  is  a  matter  of  fact. 
Then  we  are  to  determine,  as  a  matter  of  fact, 
whether  Frith's  offer  was  held  out  for  Mac- 
tier's  acceptance  until  Mar.31 ;  if  Frith  intended 
it  should  stand  on,  and  he  viewed  himself  as 
tendering  it  to  Mactier  down  to  that  time,  we  are 
bound  to  regard  it  as  standing,  unless  his  in- 
tention was  the  result  of  the  fraudulent  con- 
duct of  Mactier.  The  acts  of  Frith,  after  the 
death  of  Mactier,  could  do  nothing  towards 
completing  an  unfinished  contract;  but  I  think 
they  may  be  fairly  adverted  to  for  the  purpose 
of  ascertaining  his  intentions  in  relation  to  the 
continuance  of  his  offer.  Mar.  7,  he  acknowl- 
edges Mactier's  letter  of  Jan.  17,  which  did 
not  decline,  as  it  has  been  construed  to  do,  the 
offer,  but  apprised  him  that  it  was  kept  under 
advisement;  and  by  using  the  expression, "not- 
ing the  contents,"  Frith  is,  I  think,  to  be  un- 
derstood as  yielding  to  the  proposed  delay.  If 
a  doubt  as  to  this  construction  of  that  letter 
could  spring  up  in  the  mind,  it  would  be  at  once 
removed  by  the  perusal  of  the  letter  of  the  28th 
of  the  same  month.  In  that  he  expresses  a  wish 
to  confirm  what  he  had  said  in  the  letter  mak- 
ing the  offer  to  sell,  and  declares  that  he  had 
in  a  previous  letter,  which  must  mean  that  of 
the  7th,omitted  to  communicate  the  same  thing. 
In  answering  Mactier's  letter  which  contained 
the  acceptance  of  his  offer,  he  recognizes  the 
bargain  as  closed,  and  gives  directions  as  to 
investing  the  proceeds  of  the  brandy.  All  the 
subsequent  correspondence  acquiesces  in  the 
*sale.  It  appears  to  me  to  be  impossible  [*  1  -«J 
to  say,after  reading  the  letters  of  Frith  written 
subsequent  to  his  knowledge  of  Mactier's  ac- 
ceptance, that  he  did  not  consider  the  offer  as 
held  out  to  Mactier  down  to  the  time  when  it 
was  accepted,  and  the  bargain  closed  by  that 
acceptance;  and  I  think  we  must  adjudge  it  to 
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have  been  closed,  unless  the  agreement  was  nu- 
gatory by  reason  that  the  thing  to  which  it  re- 
lated had  not  an  actual  or  potential  existence 
when  the  contract  was  consummated. 

Where  both  parties  are  under  a  mistake  as 
to  the  existence  of  the  thing  contracted  to  be 
sold,  the  bargain  fails.  The  cases  put  by  Po- 
thier  and  Cftanceilor  Kent  are,  the  sale  of  a 
horse  which  happens  to  be  dead,  or  of  a  house 
•consumed  by  fire  before  the  contract  was  con- 
cluded. The  law  which  has  been  applied  to 
such  cases  is  not,  in  my  judgment,  applicable 
to  this.  Property  that  has  no  actual  existence 
is  the  subject  of  a  valid  contract  of  sale,  as  a 
carriage  not  yet  made,  or  a  crop  not  grown; 
they  are  considered  to  have  a  potential  exist- 
•ence.  A  person  may  sell  an  article  to  which 
he  has  no  title  or  pretense  of  title.  Poth.  Traite 
du  Contract  de  Vente,  p.  1,  sec.  2.  art.  1.  There 
is,  I  apprehend,  no  just  ground  for  saying  that 
the  principal  part  of  this  brandy  was  not  in  ex- 
istence Mar.  31,  the  time  when  I  consider  the 
contract  to  have  become  perfected.  Fifty  pipes 
were  in  the  public  store;  the  remainder  had 
been  sold  but  a  few  days  before.and  was  prob- 
ably but  partially  consumed;  but  whether  it 
was  or  not  is  not,  in  my  view  of  it,  material  to 
this  case.  If  the  contract  was  obligatory  on 
one,  it  was  on  both.  Could  Mactier  have  ob- 
jected to  it,  and  placed  its  nullity  on  the  ground 
that  he  had  consumed  a  part  of  the  brandy  be- 
fore he  accepted  the  offer  for  the  purchase? 
Such  a  defense  would  not  be  listened  to  in  any 
court;  it  could  invoke  no  principle  of  justice 
to  its  aid. 

Another  objection  to  the  contract  was  drawn 
from  the  alleged  fraudulent  conduct  of  Mac- 
tier.  The  bill  does  not  seem  to  me  to  put  the 
•claim  to  the  interference  of  the  court  below 
specifically  upon  that  ground.  It  does  not  seek 
to  avoid  the  contract  on  the  ground  that  Frith 
was  inveigled  into  it  by  the  contrivance  and 
artifice  of  Mactier,  but  it  denies  the  existence 
124:*J  *of  those  formalities  which  are  requi- 
site to  conclude  a  contract.  Frith  complains, 
it  is  true,  that  Mactier  did  not,  by  his  letter  of 
Mar.  25,  or  any  other,  inform  him  of  the  sale 
of  the  brandy,  of  its  value  in  N.  Y.,  or  of  the 
arrival  of  the  vessel  with  the  brandy  on  board. 
The  letter  of  the  25th  did  apprise  him  that 
the  brandy  had  arrived.  If  any  act  was  to  be 
done  by  Frith  to  complete  the  bargain,  the 
concealment  of  any  fact  that  might  influence 
his  determination  with  regard  to  that  act, might 
give  rise  to  the  imputation  of  fraud;  and  if 
such  fact  was  concealed  with  a  view  to  procure 
an  assent  to  a  contract  to  which,  it  is  probable, 
his  assent  would  not  have  been  given  had  he 
received  information  of  the  fact  concealed,  he 
might  allege  the  concealment  to  exonerate  him- 
self from  the  obligation  to  fulfil  it;  but  if  he 
had  no  affirmative  act  to  perform  before  the 
bargain  might  be  closed,  and  Mactier  was  in  a 
situation  that  gave  him  the  right  to  close  it, 
and  he  did  so  before  the  information  which  is 
alleged  to  have  been  kept  back  could  have 
reached  Frith,  if  it  had  been  duly  transmitted, 
he  has  suffered  no  injury;  indeed  there  is  no 
ground  for  a  presumption  of  fraud.  My  con- 
clusion, therefore,  is,  that  the  contract  was  con- 
summated between  the  parties  before  the  death 
of  Mactier,  by  which  he  acquired  all  Frith's 
-right  to  the  200  pipes  of  brandy. 
WEND.  6.  N.  Y.  R.,  10. 


The  law  in  relation  to  the  right  of  the  vend- 
or of  goods  to  stop  them  during  their  transit  to 
the  purchaser,  was  much  discussed  on  the  ar- 
gument; but  I  have  been  unable  to  discover 
how  a  question,  in  relation  to  such  a  right, 
can  properly  arise  from  the  facts  in  this  case. 
If  there  was  not  a  sale,  such  a  question  certain- 
ly cannot  arise,  for  then  there  would  be  no 
vendor  or  vendee  and,  consequently,  no  tran- 
sit of  the  brandy  from  the  one  to  the  other.  If 
there  was  a  sale,  and  I  hold  there  was,  the 
question  does  not  arise,  because  there  was,  in 
fact,  no  stoppage  or  any  act  that  can  in  law  be 
regarded  as  amounting  to  a  stoppage.  By  virt- 
ue of  the  purchase  the  title  to  the  brandy  vest- 
ed in  Mactier;  no  actual  delivery,  if  it  was  not 
in  his  possession,  was  necessary  to  perfect  his  ti- 
tle; if  the  brandy  had  been  destroyed  Apr.  1, 
or  the  notes  taken  for  the  portion  previously 
sold  had  proved  utterly  valueless,  the  loss 
would  have  fallen  entirely  on  Mactier.  The  un- 
*sold  brandy  was  his  absolute  property,  [*1 25 
and  on  his  death  the  title  to  it  vested  in  his  rep- 
resentatives. On  the  assumption  that  it  was  on 
its  transit,  the  right  of  the  representatives  to 
it  was  subject  to  be  affected  in  the  same  man- 
ner as  Mactier's  might  have  been  it  he  had 
been  in  life;  it  might  have  been  defeated  by  a 
stoppage  in  transitu.  A  right  to  stop  goods  in 
their  transit  does  not  arise  from  the  circum- 
stance that  the  bargain  is  not  complete  until 
the  purchaser  gets  actual  possession  of  them, 
but  it  is  a  right  taking  its  origin  undoubtedly 
in  strong  considerations  of  equity, and  depend- 
ent upon  a  fact  usually  happening  after  the 
sale,  and  always  unknown  to  the  seller  at  the 
time  of  it — the  insolvency  of  the  purchaser.  3 
Bos.  &  P.,  584;  2  Kent.  Com.,  393,  428.  The 
stoppage  does  not  take  place  on  the  happening 
of  the  insolvency,  but  the  right  to  stop  is  there- 
by acquired.  The  acquisition  of  the  right 
works  no  beneficial  result  to  the  seller  unless 
he  intercepts  the  goods  in  their  transit.  I  have 
seen  no  case  where  this  right  has  been  held  to 
attach  on  the  death  of  the  purchaser,  if  his  es- 
tate was  solvent.  I  think  the  seller  could  not, 
in  such  a  case,  justify  an  interference  with  the 
goods  sold  while  on  their  transit.  It  arises  in 
case  of  death  and  insolvency,  but  not  other- 
wise than  it  would  exist  in  the  case  of  insolv- 
ency alone. 

A  question  asked  by  Ld.  Kenyon,  in  Toole 
v.  Hottingworth,  5  T.  R.,  226,  has  given  rise  to 
a  suggestion,  that  death  prevents  the  delivery; 
but  the  doubt  entertained  by  that  eminent  judge 
did  not  spring  from  a  case  where  there  had 
been  a  sale.  The  property  there  had  been  sent 
to  answer  a  particular  purpose,  which  was  to 
raise  funds  to  meet  the  consignee's  accept- 
ances; he,  having  become  unable  by  reason  of 
his  insolvency  to  use  them  for  that  purpose, 
had  no  interest  in  them  that  went  to  his  as- 
signees. Where  there  is  a  general  trading  be- 
tween two  merchants  residing  at  a  distance  from 
each  other,  and  goods  are  sent  by  one  to  the 
other  without  being  ordered,  the  title  to  them 
would  not  vest,  as  I  conceive,  in  the  merchant 
to  whom  they  were  sent  until  they  were  re- 
ceived and  accepted.  If  he  at  once  returned 
them  as  unfit  for  his  use,  or  for  any  other  cause, 
the  title  to  them  would  not,  in  my  opinion, 
have  been  changed.  In  such  a  *case  [*12& 
Ld.  Kenyon  might  well  ask,  and  mean  there- 
66  1041 


126 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1830- 


by  to  express  a  strong  doubt,  whether  the 
goods  could  be  received  by  the  executor  if  the 
consignee  was  dead  when  they  arrived.  The 
sending  of  goods,  under  such  circumstances, 
amounts  to  no  more  than  an  offer  to  sell  them 
to  the  party  to  whom  they  are  sent,  and  his  ac- 
ceptance of  them  would  be  necessary  to  com- 
plete a  bargain.  If  he  should  be  dead  before 
they  arrived,  there  would  be  no  contracting 
party  to  close  the  bargain  by  an  acceptance. 
Chancellor  Kent's  remarks,  on  the  question  put 
by  Ld.  Kenyon,  shows  that  he  did  not  consid- 
er that  a  doubt  of  the  nature  of  the  one  sug- 
gested could  be  indulged  in  a  case  where  the 
title  to  the  property  had  vested  in  the  deceased 
person;  for  he  says:  "The  language  of  the 
court,"  in  the  case  last  referred  to,  "seems  to 
be,  that  goods  sent  to  a  person,  who  at  the  time 
was  dead  or  disabled  by  bankruptcy  from 
dealing,  and  under  an  incapacity  to  acquire 
property,  could  be  recovered  back  upon  the 
principle  that  there  was  no  contract."  7  Johns., 
Ch.,  275. 

Waiving  all  the  other  difficulties  that  were 
presented  in  opposition  to  Frith's  right  to  stop 
the  50  pipes  of  brandy,  and  granting  at  the 
same  time  that  he  had  the  right,  and  that  they 
were  to  be  considered  as  in  their  transit  while 
they  remained  in  the  custody  of  the  custom- 
house officer  at  N.  Y.,  it  may  be  asked  what 
did  he  do  to  stay  the  delivery  of  them  to  the  ad- 
ministrators of  Mactier  ?  Did  he  make  an  effort 
to  get  possession  of  them  ?  Did  he  forbid  the 
public  officer  to  deliver  them  to  the  adminis- 
trators ?  This  I  believe  is  not  pretended.  The 
administrators  took  possession  of  then  in  May 
or  June,  and  sold  them  about  that  time  as  a  part 
of  the  estate  of  their  intestate,  and  the  first  act 
in  relation  to  them  on  the  part  of  Frith  was  in 
July.  They  had  a  right  to  the  brandy  as  prop- 
erty vested  in  Mactier  at  the  time  of  his  death 
by  virtue  of  the  contract  of  sale  ;  and  they  can 
rightfully  hold  the  avails  thereof,  unless  Frith 
had  rescinded  the  contract  by  stopping  the 
brandy  in  its  transit  before  it  came  to  their 
actual  possession.  This  he  did  not  do,  nor  did 
he  perform  any  other  act  equivalent  to  it. 

Upon  the  view  of  the  whole  of  this  case,  I 
entertain  the  opinion  that  the  decree  of  the 
Chancellor  ought  to  be  reversed. 
127*]  *By  Mr.  Senator  Benton.  From  the 
pleadings  and  testimony  in  the  cause,  there  can 
be  no  ground  for  the  assumption  set  up  by  the 
respondent  that  he  was  the  sole  owner,  and  was 
alone  interested  in  the  brandy.  The  answer  of 
the  appellants  is,  in  my  opinion,  substantially 
supported  by  the  proofs.  We  are,  then,  to  assume 
that  the  intestate  and  respondent  were  part- 
ners, or  jointly  interested  in  the  200  pipes  of 
brandy  ;  to  share  equally  in  the  profits,  or  to 
bear  the  loss  jointly,  if  any  should  be  sus- 
tained. The  transaction  was  to  be  extended  so  as 
ultimately  to  pay  the  invoice  cost  in  France  by 
a  shipment  of  coffee  from  the  West  Indies, 
which  latter  operation  was  to  result  from  pro- 
visions shipped  from  this  country  to  the  West 
Indies.  It  is  worthy  of  notice  that  by  the  ar- 
rangement the  brandy  was  to  be  shipped  from 
France  for  N.  Y.,  in  an  American  vessel,  and 
the  coffee  was  to  be  sent  in  a  French  bottom 
from  the  West  Indies  ;  and  this,  undoubtedly, 
with  a  view  to  advantages  to  result  to  the  parties 
to  the  speculation. 
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The  respondent,  by  his  letter,  dated  Sep.,  5, 
1822,  to  his  agents  in  France,  having  ordered 
the  brandy  to  be  sent  out  to  the  consignment 
of  the  intestate,  and  directing  the  invoice 
amount  to  be  insured,  Dec.,  24,  1822,  wrote  the 
intestate  to  the  following  effect :  "I  also  have 
the  pleasure  of  handing  you  copies  of  Messrs. 
Firebrace,  Davidson  &  Co's  letters  regarding 
the  brandy  order.  By-the-bye,  as  your  brother, 
before  I  left  New  York,  declined  taking  the  in- 
terest I  offered  him  in  this  speculation,  and 
wishing  to  confine  myself  on  business  as  much 
as  possible,  so  as  to  bring  my  concerns  to  a 
certain  focus,  I  would  propose  to  you  to  take 
the  adventure  solely  on  your  own  account,  hold- 
ing the  value  to  cover  the  transaction  to  my 
account  in  New  York." 

This,  it  appears  to  me,  is  a  distinct  and  un- 
conditional offer  to  dispose  of  the  interest  and 
property  in  the  shipment  of  brandy  at  its  value; 
that  is,  the  invoice  cost  in  France,  or  its  value 
or  price  in  the  market  of  consumption.  And 
in  this  case  it  cannot,  I  apprehend,  be  material 
which  was  intended  by  the  respondent,  because 
the  question  here  presented  does  not  involve 
that  particular  inquiry.  And  if  the  offer  was 
accepted,  the  intestate  was  only  to  carry  the 
amount  *to  the  credit  of  the  respondent,  [*  1 28 
holding  the  same  to  cover  any  transaction 
which  he  might  deem  it  advisable  to  negotiate 
in  N.  Y. 

On  Jan.,  17,  1823,  the  intestate,  in  answer  to 
this  proposition,  wrote  as  follows  :  "  I  thank 
you  for  sending  me  the  copy  of  Firebrace,  Da- 
vidson &  Co's  letter  on  the  subject  of  the  brandy 
order.  This  has  been,  from  the  first,  a  favor- 
ite speculation  with  me,  and  am  pleased  to  say 
it  still  promises  a  favorable  result ;  but  to  rea- 
der it  complete,  I  am  desirous  the  speculation 
should  go  forward  in  the  way  first,  proposed, 
thereby  making  it  a  treble  operation.  As  you 
have,  however,  expressed  a  wish  that  I  should 
take  the  adventure  to  my  own  account,  I  shall 
delay  coming  to  any  determination  till  I  again 
hear  from  you.  The  prospect  of  war  between 
France  and  Spain  may  defeat  the  object  of  this 
speculation,  as  far  as  relates  to  the  shipment  of 
provisions  hence  to  Hayti,  to  be  invested  in 
coffee  for  France  per  French  vessels,  in  which 
case  I  will  at  once  decide  to  take  the  adventure 
to  my  own  account."  The  intestate  then  states, 
as  his  opinion,  that  the  war  would  operate  to 
the  disadvantage  of  the  respondent,  in  relation, 
I  suppose,  to  the  transactions  connected  with 
the  purchase  of  the  brandy  and  the  shipment 
of  coffee  to  France.  This  letter,  although  it  is 
not  an  acceptance  of  the  proposition  contained 
in  the  respondent's  to  take  immediate  effect,  is 
not  a  rejection  of  it ;  the  intestate  replies,  he 
should  delay  coming  to  any  determination  in 
regard  to  the  wish  expressed  that  he  should  take 
the  adventure  on  his  own  account,  until  he 
again  heard  from  the  respondent ;  and  in  anoth- 
er part  of  the  letter  he  states,  that  should  a  war 
intervene  between  France  and  Spain,  which 
would,  he  assumes,  defeat  the  objects  of  the 
speculation  in  the  particulars  therein  enumer- 
ated, he  would  decide  to  take  the  adventure  to 
his  own  account. 

Under  date  of  Mar.,  7,  1823,  the  respondent 
wrote  the  intestate,  acknowledging  the  receipt 
of  the  letter  dated  Jan.,  17,  above  referred  to  r 
but  nothing  is  said  about  this  letter,  except. 
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that  the  contents  were  noticed.  The  letter  from 
the  intestate  to  the  respondent,  dated  Mar.,  13, 
1823,  advised  the  respondent  that  he  had  been 
1 29*]inf  ormed  of  *the  shipment  of  the  brandy 
in  a  French  ship,  that  he  was  looking  daily  for 
its  arrival,  and  expressing  his  regrets  that  the 
order  had  not  been  more  promptly  executed, 
as  the  delay  would  be  likely  to  prove  disadvan- 
tageous to  him  and  the  respondent.  At  this 
time  the  intestate  was  advised  that  a  war  be- 
tween France  and  Spain  was  inevitable  ;  that 
France  had  recalled  her  minister,  and  that  a 
large  French  army  had  been  ordered  in  to  Spain, 
and  that  the  American  insurance  offices  de- 
clined insuring  on  French  vessels. 

On  Mar.,  28,  1823,  the  respondent  wrote  the 
intestate  to  the  following  effect,  in  relation  to 
the  brandy  transaction;  "I  have  not  heard 
anything  more  from  Firebrace,  Davidson  & 
Co.  respecting  the  brandy,  but  I  have  little 
doubt  of  its  having  got  out  to  you  long  ere  this, 
unless  the  rupture  which  we  have  a  report  of 
between  France  and  Spain  took  place  before 
the  sailing  of  the  vessel,  or  that  she  has  been 
captured  by  the  Spaniards  ;  if  either  be  the 
case,  it  would  be  a  pity,  as  its  safe  arrival  with 
you  would  be  much  enhanced  if  there  be  a  war. 
With  respect  to  this  adventure,  I  would  wish 
to  confirm,  if  altogether  satisfactory  to  you, 
what  I  mentioned  to  you  some  time  ago,  and 
which  I  omitted  to  repeat  to  you  in  my  previ- 
ous letter  in  reply  to  yours  of  the  17th  January. 
I  find  the  more  one  does  in  this  country,  in  the 
present  state  of  trade,  the  more  one's  affairs 
get  shackled."  The  letter  here  mentioned  as 
the  one  in  reply  to  that  of  Jan.,  17,  is  the  letter 
from  the  respondent  to  the  intestate,  under 
date  of  Mar.,  7,  1823.  It  is  alleged  that  the 
above,  under  date  of  Mar. ,  28,  did  not  arrive 
at  its  destination  until  after  the  death  of  the 
intestate. 

But  what  inference  can  properly,  and  with- 
out violence,  be  drawn  from  the  contents  of 
this  last  letter  from  the  respondent  ?  What  is 
the  plain  and  fair  import  of  it  ?  It  appears 
to  me  the  respondent  fully  acquiesced  in  the 
proposal  of  the  intestate  to  consider  the  offers 
made  by  the  letter  of  Dec.,  24,  1822,  as  open, 
and  still  at  the  option  of  the  intestate  to  accept 
or  refuse,  as  he  might  think  proper.  The  re- 
spondent's mind  had  probably  at  all  times  no 
other  inclination  than  to  hold  his  offers  open 
to  the  intestate,  and  he  had  so  intended  to  have 
expressed  himself  in  his  reply  under  date  of 
13O*]  *Mar.  7;  for  he  says  he  wished  to  con- 
firm what  he  mentioned  sometime  ago,  and 
which  he  omitted  to  repeat  in  his  previous  letter 
in  reply  to  the  one  from  the  intestate  of  Jan., 
17.  This  letter,  I  apprehend,  affords  sufficient 
evidence  of  the  fact  that  the  respondent  did  not 
consider  his  propositions  as  rejected  by  the  in- 
testate, although  they  had  not  been  in  terms 
accepted  by  him,  from  any  communications 
which  had  been  received  at  its  date.  It  would, 
I  apprehend,  be  competent  for  the  appellants 
in  this  case  to  prove  that  the  respondent  had, 
up  to  the  date  of  this  letter,  considered  the  in- 
testate at  liberty,  and  that  he  had  the  right  to 
take  the  adventure  to  his  own  account ;  that 
the  offer  contained  in  the  letter  of  Dec.,  24, 
was  still  open  to  him.  If  I  am  correct  in  this 
conclusion,  then  I  do  not  perceive  why  this 
letter  does  not  afford  sufficient  evidence  that 
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the  respondent  never  considered  the  intestate 
as  concluded  or  barred  from  accepting  them. 

Then,  under  date  of  Mar.  25, 1823,  and  with- 
in the  time  above  assumed,  the  intestate  wrote 
the  respondent  and  said  :  "I  have  now  to  ad- 
vise the  arrival  of  the  French  ship  La  Claire 
with  the  200  pipes  of  Brandy,  and  that  in  con- 
sequence of  the  probability  of  war  between 
France  and  Spain,  and  in  compliance  with  the 
wish  expressed  in  your  regarded  favor  of  the 
24th  December,  and  my  answer  thereto  of  the 
17th  January  last,  I  have  decided  to  take  this 
adventure  to  my  own  account.  I  therefore 
credit  you  with  the  amount  of  the  invoice,  say 
fr.  76, 978-58,  which  at  the  exchange  of  the  day, 
5-40,  makes  the  sum  of  $14,254^%  of  which 
you  will  please  to  take  note."  Here  the  intestate 
closed  with  the  respondent's  proposal;  and  was 
it  done  in  time  to  constitute  a  contract  bind- 
ing upon  the  parties  ?  On  Apr.  21.  following, 
the  respondent  wrote  the  intestate,  advising 
him  of  the  receipt  of  the  above  letter  of  Mar. 
25,  noting  particularly  the  contents,  to  which 
he  had  replied,  he  says,  by  his  previous  re- 
spects ;  and  although  he  was  then  indebted  to 
the  intestate  in  a  considerable  sum,  if  we  do 
not  take  into  view  the  amount  of  the  price  or 
value  of  the  brandy,  he  requested  the  intestate 
to  charter  on  his  account  a  staunch  first  class 
vessel,  and  send  out  to  him  by  her  a  valuable 
cargo  of  provisions  and  merchandise  ;  the  ves- 
sel to  proceed  *to  Europe  with  a  cargo  [*131 
of  coffee.  The  intestate  resided  in  N.  Y.,  and 
it  is  admitted  by  the  case  that  he  died  Apr.  10, 
1823.  The  respondent,  at  the  time  this  trans- 
action and  correspondence  took  place,  was  a 
resident  of  Jacmel,  in  the  Island  of  St.  Domin- 
go. There  are  several  other  letters  from  the 
respondent  to  the  intestate,  which  I  deem  not 
necessary  to  advert  to  in  the  view  here  taken 
of  this  case. 

Upon  a  rigid  and  critical  examination  of  the 
correspondence  and  the  testimony,  I  am  unable 
to  perceive  that  the  respondent  ever  intimated 
to  the  intestate  that  he  withdrew  his  propo- 
sition of  Dec.  24,  offering  to  dispose  of  his  in- 
terest in  the  shipment  of  brandy'  or  that  he 
considered  the  intestate's  letter  of  Jan.  17  as  a 
rejection  of  that  offer;  but,  on  the  other  hand, 
the  letter  from  the  respondent  of  Mar.  28, 
shows  pretty  clearly,  not  only  that  thi$  was 
not  so  considered  by  him,  but  that  he  wished 
to  confirm  what  he  had  previously  written, 
urging  the  intestate  to  close  with  the  offer  upon 
the  terms  proposed  in  the  letter  of  Dec.  24. 
This  would  not  probably  have  been  done  in 
the  terms  here  used,  if  the  proposition  for  the 
sale  had  been  considered  as  rejected. 

It  cannot,  I  apprehend,  be  contended,  with 
any  probability  of  success,  that  the  respond- 
ent's letter  of  Apr.  21,  contains  any  matter 
which  goes  to  show  he  did  not  consider  the 
first  offer  of  sale  on  his  part,  as  still  open.  The 
respondent  must  have  known,  and  did  know 
no  doubt,  that  when  he  wrote  this  last  letter, 
his  previous  letter  to  the  intestate,  dated  Mar. 
28,  had  not  been  received  when  the  letter  under 
date  of  Mar.  25  was  written,  advising  that  the 
adventure  had  been  taken  agreeably  to  the 
proposition  contained  in  the  respondent's  let- 
ter of  Dec.  24. 

In  my  opinion  it  was  competent  for  the  re- 
spondent to  have  limited  the  time  in  which  his 
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offer  might  have  been  accepted,  and  to  have 
stated,  "If  you  accept  by  Apr.  1  it  will  be  in 
time,"  or  he  might  have  left  the  proposals  open 
indefinitely.  When  advised  of  the  safe  arrival 
of  the  brandy,  and  that  the  intestate  had  de- 
cided to  take  it  to  his  own  account,  and  while 
he  still  supposed  the  intestate  was  alive,  there- 
132*]  spondent  *made  no  objection,  but  ac- 
quiesced in  what  had  been  done.  It  is  not 
urged  that  the  contract  depends  upon  either  of 
the  letters  written  by  the  respondent  which 
were  not  received  by  the  intestate  in  his  life- 
time, any  farther  than  those  letters  afford  ev- 
idence of  the  mind  and  intent  of  the  party. 

If  this  mode  of  reasoning,  in  relation  to  the 
facts  in  this  case,  be  correct,  and  the  intestate 
accepted  of  an  offer  tendered  to  him  by  the  re- 
spondent, then  was  it  necessary  for  the  intes- 
tate to  know,  before  the  contract  was  finally 
closed  and  binding  upon  the  parties  to  it, 
whether  the  respondent  assented  or  not. 

This  brings  me  to  a  consideration  of  the  law 
involved  in  this  case. 

In  the  construction  of  contracts  and  agree- 
ments, the  intention  of  the  parties  and  the  sub- 
stance of  the  contract  are  to  be  sought  for 
more  than  the  form  of  the  words.  Pothier  says 
we  ought  ,to  examine  what  was  the  common  in- 
tent of  the  contracting  parties,  rather  than  the 
grammatical  sense  of  the  terms;  2  Com.  Cont., 
533  ;  and  Plowden  lays  down  a  rule,  that  in 
contracts  it  is  not  material  which  of  the  parties 
speaks  the  words,  if  the  other  agrees  to  them; 
for  the  agreement  of  the  minds  of  the  parties 
is  the  only  thing  the  law  respects  in  contracts; 
and  such  words  as  express  the  assent  of  the 
parties  and  have  substance  in  them  are  suffi- 
cient. And  again  ;  if  any  persons  are  agreed 
upon  a  thing,  and  words  are  expressed  or  writ- 
ten to  make  the  agreement,  although  they  are 
not  apt  and  usual  words,  yet,  if  they  have  sub- 
stance in  them  tending  to  the  effect  proposed, 
the  law  will  take  them  to  be  of  the  same  effect 
as  usual  words;  for  the  law  always  regards  the 
intention  of  the  parties,  and  will  apply  the 
words  to  that  which  in  common  presumption 
may  be  given  to  their  intent.  Ch.  B.  Comyn 
also  states,  that  an  agreement  or  contract  shall 
have  a  reasonable  construction  according  to 
the  intent  of  the  parties  ;  and  the  rule  of  con- 
struction adopted  by  the  courts  in  this  State 
and  in  England,  is  that  in  case  of  doubt,  the 
words  of  a  promise  or  covenant  shall  betaken 
most  strongly  against  the  promisor  or  cove- 
nanter. An  agreement  is  aggregatio  menlium  ; 
133*J  that  is,  *where  two  or  more  minds  are 
united  in  a  thing  done  or  to  be  done,  or  where 
a  mutual  assent  is  given  to  do  or  not  to  do  a 
particular  act ;  and  every  contract  or  agree- 
ment ought  to  be  so  certain  and  complete  that 
each  party  may  have  an  action  or  other  reme- 
dy upon  it. 

These  general  principles  appear  to  be  full  of 
sound  sense  and  good  reason.  A  review  of  the 
numerous  adjudged  cases  which  have  a  bear- 
ing either  directly  or  indirectly  upon  the  ques- 
tions now  under  consideration,  seems  to  me 
not  necessary.  I  shall,  therefore,  advert  to  one 
of  them  only. 

The  case  of  Cook  v.  Lucttow,  5  Bos.  &  P. ,  2 
N.  R.,  119,  was  this  :  the  defendant,  who  re- 
sided near  Bristol,  by  letter,  requested  the 
plaintiff,  who  lived  in  London,  to  send  by  any 
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conveyance  which  would  reach  Bristol  a  pat- 
ent chaff-cutter  and  two  or  three  pairs  of 
knives,  and  also  requested  that  he  might  be  in- 
formed when  the  same  were  sent,  that  he  might 
know  when  and  where  to  send  for  the  articles. 
The  articles  were  sent  to  a  wharf  in  London, 
directed  to  the  defendant,  and  the  wharfinger's 
receipt  taken  by  the  plaintiff.  The  defendant 
was  advised  by  mail  that  the  articles  had  been 
shipped  by  a  vessel  called  The  Commerce, 
Chas.  Forquareau.  The  package  containing 
the  chaff-cutter  and  knives  was  not  in  fact 
shipped  for  Bristol  by  The  Commerce,  but  was 
but  on  board  The  Nancy,  which  left  London 
about  three  months  after  the  articles  were  de- 
livered at  the  wharf.  No  correspondence  or 
communication  passed  between  the  parties  for 
about  fifteen  months  after  the  goods  were  act- 
ually shipped,  when  the  plaintiff  applied  for 
payment  of  the  demand,  who  shortly  after- 
wards received  a  letter  from  the  defendant 
stating  that  he  had  not  received  any  chaff-cut- 
ter, although  he  had  repeatedly  inquired  for  it 
at  Bristol  until  the  time  of  the  arrival  of  The 
Commerce.  The  plaintiff  then  wrote  the  de- 
fendant, informing  him  that  on  inquiry  it  was 
ascertained  that  the  package,  containing  the 
chaff-cutter,  had  been  sent  by  the  Nancy  to 
Bristol,  and  this  was  the  first  intimation  the  de- 
fendant received  that  the  chaff-cutter  had  been 
sent  by  this  vessel.  The  question  in  this  case 
was,  whether  the  plaintiff  was  entitled  to  re- 
cover, and  the  court  held  he  was,  observing, 
the  article  was  sent  in  the  common  course  ac- 
cording *to  order,  and  the  defendant  [*134 
was  bound  to  give  notice  in  due  time  that  he 
had  not  received  it.  Heath  and  Rooke,  Justices, 
observing  that  the  plaintiff  had  done  every- 
thing in  that  case  he  was  bound  to  do,  and  the 
defendant  was  guilty  of  gross  negligence  in 
not  giving  earlier  notice.  In  this  case,  I  ap- 
prehend, the  contract  of  sale  was  consummated 
upon  the  delivery  of  the  goods  agreeable  to  the 
defendant's  order,  and  took  effect  from  the 
time  of  such  delivery  at  the  wharf  or  place 
from  whence  they  were  to  be  transported  to 
the  defendant  at  Bristol.  The  wharfinger  or 
carrier  was  neither  of  them  the  agent  of  the 
plaintiff.  Here  the  minds  of  the  parties  met, 
because  the  orders  of  the  defendant  had  been 
strictly  followed  and  attended  to  ;  but  did  the 
defendant  know  the  fact  at  the  time  it  was 
done  ?  Let  us  suppose  a  case  that  might  have 
arisen  in  the  cause  under  consideration,  and 
test  it  by  the  above  rule.  Had  Firebrace,  Da- 
vidson &  Co.  shipped  the  200  pipes  of  brandy 
in  conformity  to  the  order  of  the  respondent 
upon  them,  would  he  have  been  at  liberty  to 
refuse  taking  it,  on  its  arrival  in  this  country, 
and  would  he  have  been  held  not  liable  to  pay 
the  amount  of  the  invoice  price,  suppose  it  to 
have  been  lost  by  shipwreck  or  capture.  I  do 
not  doubt  but  the  respondent  would  have  been 
liable  to  pay  for  the  shipment  of  brandy  from 
the  time  the  terms  of  his  order  had  been  ful- 
filled ;  and  this  too,  although  he  might  not 
have  known  that  the  article  had  been  sent. 
The  minds  of  the  parties  met  at  the  time  the 
brandy  was  actually  shipped  agreeably  to  di- 
rections. 

Entertaining  no  doubt  of  the  fact  that  the 
respondent  at  all  times,  up  to  Apr.  21,  consid- 
ered his  offer  of  Dec.  24,  1822,  as  open  to  the 
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intestate  for  his  acceptance  upon  the  terms  of- 
fered, the  letter  of  acceptance  of  Mar.  25, 1823, 
closing  with  the  terms  of  the  offer,  consum- 
mated a  valid  and  binding  contract  between 
the  parties;  and  from  that  time  the  intestate 
was  liable  to  the  respondent  for  the  full 
amount  of  the  value.  But  it  is  now  urged  by 
the  respondent  that  certain  information  was 
withheld  by  the  intestate,  and  that  he  has  lost 
the  interest  on  the  amount,  and  that  there  was 
a  difference  in  the  rate  of  exchange,  which  op- 
erated against  him  between  the  time  the  offer 
135*]  *was  made  and  the  acceptance;  such, 
however,  was  not  his  complaint  when  he  wrote 
the  intestate  on  the  21st  April.  As  a  general 
creditor,  he  might  be  entitled  to  interest,  and 
compensation  for  any  loss  he  might  have  sus- 
tained in  consequence  of  the  rate  of  exchange, 
being  more  to  his  disadvantage  at  the  time  the 
contract  was  closed,  than  it  was  when  the  of- 
fer was  made.  Sound  policy  forbids  that  mer- 
cantile contracts  should  depend  for  their  valid- 
ity upon  considerations  of  this  kind. 

Having  arrived  at  the  conclusion,  that  here 
was  an  absolute  sale  of  all  the  right  and  inter- 
est of  the  respondent  to  the  shipment  of  brandy, 
it  now  remains  to  inquire,  whether  he  has  a 
lien  upon  the  whole  or  any  part  of  it  as  a 
creditor,  and  whether  the  doctrine  of  stoppage 
in  trarmtu,  is  applicable.  If  I  am  right  in  re- 
spect to  the  sale  of  the  respondent's  interest, 
then  clearly  the  transitus  is  gone  as  to  150  pipes 
of  brandy,  which  were  sold  in  the  lifetime  of 
the  intestate;  the  subject  was  entirely  out  of 
the  possession  of  the  vendor;  and  I  did  not 
understand  that  it  was  contended  upo)i  the 
argument,  that  the  right  of  the  respondent  to 
this  portion  of  the  adventure  could  be  sustained 
upon  this  principle, if  a  contract  had  been  made. 

The  question  in  regard  to  the  50  pipes  seems 
to  me  to  be  presented  in  the  following  shape, 
and  accompanied  with  these  peculiar  circum- 
stances. The  goods  were  in  the  possession  of 
the  vendor  and  vendee,  as  partners  by  legal 
construction.  The  respondent  was  never  in  act- 
ual possession,  except  by  the  intestate;  and  ac- 
cording to  the  position  here  assumed,  the  goods 
were  in  the  actual  and  uncontrolable  posses- 
sion of  the  intestate,  and  when  the  contract 
was  finally  closed,  the  50  pipes  of  brandy  lay 
in  the  public  store,  under  the  direction  of  the 
vendee,  who  was  himself  joint  owner  with  the 
respondent.  The  transitus  of  the  goods  and, 
consequently,  the  right  of  stoppage,  is  deter- 
mined by  the  actual  delivery  to  the  vendee,  or 
by  circumstances  which  are  equivalent  to  act- 
ual delivery.  It  will  continue  until  the  place 
of  delivery  be  in  fact  the  end  of  the  journey  of 
the  goods,  and  they  have  arrived  to  the  posses- 
sion, or  under  the  direction  of  the  vendee  him- 
self. 2  Kent  Com.,  430.  If  the  goods  have 
136*]  *arrived  at  an  intermediate  place, 
where  they  are  placed  under  the  orders  of  the 
vendee,  and  are  to  remain  stationary  until  they 
receive  his  directions  to  put  them  again  in  mo- 
tion for  some  new  and  ulterior  destination,  the 
transitus  is  gone.  2  Kent  Com., 431.  The  goods 
in  this  case  were  not  in  their  transit;  they  had 
arrived  at  their  destination,  and  were  under  the 
dominion,  and  subject  to  the  ownership  of  the 
intestate.  Nothing  remained  to  be  done  by  the 
respondent  to  complete  the  transfer  of  the 
brandy. 
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But  in  my  judgment,  another  view  of  the 
case  is  equally  fatal  to  the  claim  here  set  up  in 
regard  to  this  lien.  The  brandy  had  been  act- 
ually sold,  and  was  out  of  the  possession  of 
the  defendants,  previous  to  the  commencement 
of  this  suit.  It  had  been  taken  from  the  cus- 
tom house  store,  the  duties  paid,  and  actually 
sold  to  bonafide  purchasers  and,  we  must  here 
assume,  without  notice,  before  the  respondent 
made  any  claim.  The  administrators  acting  in 
good  faith,  and  in  pursuance  of  an  equitable 
and  legal  right,  are  certainly  to  be  protected, 
if  it  should  be  necessary  for  a  court  of  equity 
to  interpose. 

Entertaining  no  doubt  upon  this  branch  of 
the  case,  and  being  of  opinion  that  the  re- 
spondent is  not  entitled  to  have  the  decree 
modified  so  as  to  give  him  a  claim  upon  the  50 
pipes  of  brandy,  or  the  proceeds  thereof,  in  the 
hands  of  the  administrators,  I  am  of  opinion 
that  so  much  of  the  decree  of  the  Court  of 
Chancery  as  is  appealed  from  be  reversed;  that 
the  respondent's  first  exception  to  the  master's 
report  be  disallowed,  and  that  the  appellants 
recover  their  costs  for  prosecuting  their  appeal 
in  this  court. 

On  the  subject  of  costs  in  this  court,  as  they 
rest  in  discretion,  it  might  perhaps  be  deemed 
equitable  that  neither  party  should  have  costs ; 
but  the  appellants  are  prosecuting  this  appeal 
not  in  their  own  right,  but  as  the  personal  rep- 
resentatives of  the  deceased,  and  to  protect  the 
interests  of  the  general  creditors.  And  if,  as  is 
here  supposed,  the  respondent  has  no  rights 
but  those  of  a  general  creditor,  it  is  not  per- 
ceived why  he  should  be  entitled  to  any  pecul- 
iar favor,  when  his  case  is  not  one  of  greater 
hardship  than  any  one  of  those  against  whom 
he  has  been  litigating. 

*By  Mr.  Senator  Maynard.  The  [*  13  7 
most  material  question  for  decision  in  this  case, 
is  whether  the  respondent,  John  A.  Frith,  was 
the  owner  of  the  brandy  mentioned  in  the 
case,  or  of  any  part  thereof,  at  the  time  of  the 
sale  of  a  part  by  Henry  Mactier,  and  of  the  res- 
idue at  the  period  of  his  death;  or  whether  Frith 
had  sold  his  interest,  whatever  it  had  been,  in 
that  brandy  to  Mactier.  From  the  letter  of 
Mactier  to  Frith,  of  Sep.  4, 1822,  and  the  order 
of  Frith  of  the  day  following,  it  is  evident 
that  the  brandy  was  purchased  in  France,  on 
the  joint  account  of  Frith  and  Mactier.  The' 
agreement  was  that  Frith  should  order  the 
brandy,  that  Mactier  should  ship  to  Frith  at 
Jacmel  the  invoice  price  of  the  brandy,  in  pro- 
visions, from  the  sale  of  which,  Frith  was  to 
make  a  shipment  of  coffee  to  France,  to  pay 
for  the  brandy,  and  the  parties  were  to  share 
equally  in  the  speculation  "  all  around."  The 
testimony  of  Alexander  Mactier  proves,  also, 
that  such  was  the  arrangement,  and  that  it  was 
clearly  so  understood  by  Frith.  The  brandy 
having  been  ordered  on  the  joint  account  of 
Frith  and  Mactier,  I  agree  perfectly  with  the 
Chancellor  in  opinion,  that  Frith  never  was  the 
"  sole  owner  of  the  brandy."  It  is  now  con- 
tended that  the  decree  is  wrong,  in  giving  to 
Frith  the  proceeds  of  the  whole,  even  if  he 
were  entitled  to  a  specific  lien  upon  the  brandy, 
to  the  extent  of  his  interest.  The  conclusion  to 
.which  I  have  arrived  on  the  main  question, 
renders  a  decision  of  this  unnecessary. 
On  Dec.  24,  1822,  Frith  wrote  from  Jacmel 
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to  Mactier,  conveying  letters  regarding  the  or- 
der for  the  brandy,  and  proposed  to  him  to 
"take  the  adventure  solely  on  his  own  account, 
holding  the  value  to  cover  the  transaction  to 
xhe  account  of  Frith."  Mactier  answered  this 
letter  Jan.  17, 1823,  and  informed  Frith  that  he 
was  desirous  the  speculation  should  go  for- 
ward in  the  way  first  proposed,  thereby  mak- 
ing it  "a  treble  operation  ;"  and  declaring  that 
"he  should  delay  coming  to  any  determina- 
tion until  he  again  heard  from  him."  He  prom- 
ised also,  in  the  event  of  war  between  France 
and  Spain, the  prospect  of  which  he  mentioned 
to  decide  at  once  "to  take  the  adventure  to  his 
own  account."  This  was,  undoubtedly,  such 
138*]  an  *answer  as  absolved  Frith  from  all 
obligation  on  account  of  his  offer,  but  I  can- 
not consider  it  as  an  absolute  refusal  on  the 
part  of  Mactier.  He  engages  absolutely  to  ac- 
cede to  the  proposition  in  the  event  of  a  cer- 
tain occurrence  deemed  to  be  disadvantageous 
to  Frith,  and  declines  coming  to  a  determina- 
tion until  he  again  heard  from  him,  in  case  the 
contingency  contemplated  should  not  happen. 
He  certainly  does  not  close  the  negotiation, but 
holds  out  to  Frith,  at  least,  the  possibility  of 
a  compliance  with  his  proposal,  if  he  should 
continue  to  desire  it.  Mar.  13  Mactier  wrote 
to  Frith  that  war  between  France  and  Spain 
might  then  be  considered  as  "inevitable,"  and 
gives  him  the  facts  upon  which  that  opinion 
was  founded  ;  states  that  he  was  "looking  dai- 
ly for  the  brandy,  and  regretted  that  the  order 
for  it  had  not  been  more  promptly  executed, 
as  the  delay  might  operate  to  their  disadvan- 
tage." At  that  time  he  had  heard  nothing 
further  from  Frith  in  relation  to  the  proposal 
"to  take  the  adventure"  to  his  own  account, 
and  he  did  not  then  indicate  a  determination 
to  do  it.  Frith,  Mar.  7,  in  a  hasty  note,  ac- 
knowledged the  receipt  of  Mactier's  letter  of 
Jan.  17,  and  one  of  a  subsequent  date  ;  and 
states  that  he '  'noted  their  respective  contents," 
but  says  nothing  directly  on  the  subject  of  his 
previous  proposition.  On  Mar.  28,  Frith  wrote 
to  Mactier,  that  "he  had  little  doubt  of  the 
brandy  having  got  out  to  him  long  ere  this." 
And  he  adds,  "with  regard  to  this  adventure, 
I  would  wish  to  confirm,  if  altogether  satisfac- 
tory to  you,  what  I  mentioned  to  you  some- 
time ago,  and  which  I  omitted  to  repeat  to  you 
'  in  my  previous  letter  in  reply  to  yours  of  the 
17th  of  January."  I  know  there  is  a  differ- 
ence in  the  reading  of  the  two  copies  of  this 
letter  given  in  evidence,  in  the'part  relating  to 
this  subject.  I  adopt  this  as  correct,  because, 
according  to  the  other,  there  is  a  palpable  mis- 
take, and  I  cannot  perceive  any  difference  in 
the  meaning  so  far  as  they  concern  the  ques- 
tion under  consideration.  According  to  either 
there  is  an  express  confirmation  of  the  propo- 
sition to  Mactier,  "to  take  the  adventure  to  his 
sole  account ;"  and  it  is  evident  also.from  that 
letter, that  Frith  intended  to  renew  the  offer  in 
his  letter  of  Mar.  7,  in  answer  to  the  letter  of 
139*JMactier  *of  Jan.  17.  It  furnishes  evi- 
dence, therefore,  that  his  mind  had  undergone 
no  change  in  relation  to  the  proposition. 

On  Mar.  25  and  31,  Mactier  wrote  to  Frith 
that  he  had  decided  to  take  the  brandy  to  his 
own  account,  according  to  the  proposition  con- 
tained in  the  letter  of  Dec.  24,  1822,  and  his 
own  engagement  in  his  letter  in  answer  thereto 

1016 


the  contingency  upon  which  it  was  made  hav- 
ing occurred,  and  informed  him  that  he  had 
carried  to  his  account  the  invoice  price  there- 
of, at  a  specified  rate  of  exchange.  The  21st 
of  April,  Frith  answered  this  letter  and  an- 
other of  the  5th,  and  assured  him  that  he  had 
"noted  their  respective  contents,"  and  refers 
him  to  his  own  letters  of  Mar.  28  and  Apr.  12 
for  a  reply.  Frith  wrote  again  Apr.  22,  con 
firming  his  letter  of  the  day  before,  and  again 
May  6,  confirming  both  the  last  mentioned 
letters,  and  May  15,  confirming  the  last  pre- 
ceding letter.  The  brandy  arrived,  and  was 
landed  Mar.  15,  and  Apr.  10  Mactier  died. 

The  question  is  then  presented  for  decision, 
whether  this  correspondence  and  these  acts  of 
the  parties  constitute  a  sale  of  the  brandy. 

To  make  a  contract  there  must  be  an  agree- 
ment— a  meeting  of  the  minds  of  the  contract- 
ing parties.  On  Mar.  28  the  minds  of  these 
parties  certainly  did  meet.  On  that  day,  Frith 
wrote  to  Mactier,  renewing  and  confirming 
his  previous  proposition  to  him  "to  take  the 
adventure  to  his  sole  account,"  and  on  that 
day  Mactier  actually  did  take  it  to  his  "sole 
account."  Here  was  an  actual  meeting  of  the 
minds  of  the  parties  on  the  subject  of  the  con- 
tract, and  a  decisive  act  of  one  of  them. giving 
it  entire  effect.  If  the  meeting  of  the  minds 
of  the  parties,  accompanied  by  the  only  act 
necessary  to  give  complete  effect  to  the  con- 
templated contract,  are  all  the  circumstances 
requisite  to  constitute  a  valid  contract,  then 
there  was  in  this  instance  a  sale  of  the  com- 
modity in  question.  But  His  Honor,  the 
Chancellor,  has  said,  that,  "to  make  a  valid 
contract,  it  is  not  only  necessary  that  the 
minds  of  the  contracting  parties  should 
meet,  but  they  should  know  that  fact." 
If  this  be  a  correct  principle,  *and  of  [*14O 
universal  application,  then  surely  in  this  case 
there  was  no  contract.  The  letter  of  Frith,  of 
Mar.  28,  and  all  subsequently  written  by  him, 
did  not  reach  this  country  until  after  the  death 
of  Mactier.  Can  this  principle  be  correct  and 
universal  ?  The  parties  were  distant,  and  ne- 
gotiating for  the  sale  of  a  commodity  in  the 
possession  of  one  of  them.  The  adventure  was 
agreed  upon,  and  the  brandy  ordered  Sep.  5, 
"to  be  in  New  York  by  January  following  or 
sooner,  if  possible."  When  Frith  wrote  his 
letter  of  Dec.  24,  he  must  have  believed  that 
the  brandy  would  have  arrived  at  N.  Y.  before 
his  letter,  or,  at  all  events,  before  he  could  re- 
ceive an  answer.  If  such  had  been  the  fact, 
and  the  brandy  had  been  in  the  actual  posses- 
sion of  Mactier,  to  whom  it  was  consigned, 
will  it  be  contended  that  he  must  have  for- 
borne "to  take  the  adventure"  to  himself,  ac- 
cording to  the  proposition,  until  he  had  in- 
formed Frith  that  he  would  do  so,  and  re- 
ceived intelligence  from  him  that  he  was  in 
possession  of  that  information  ?  I  cannot  be- 
lieve that  the  principle  can  be  carried  to  that 
extent.  Nor  can  I  perceive  why  it  would  not 
have  been  a  valid  contract,  if  the  brandy  had 
actually  arrived  at  the  receipt  of  Frith's  prop- 
osition, if  Mactier  had  immediately  "taken  the 
adventure  to  himself,"and  credited  Frith  with 
the  value.  If  that  would  have  been  a  contract, 
binding  upon  the  parties,  then  it  is  not  univer- 
sally true  that  the  minds  of  contracting  parties 
must  not  only  meet,  but  that  they  must  know 
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that  they  do  meet,  before  the  agreement  be- 
comes a  contract.  If  this  principle  be  correct 
-and  universal,  it  is  difficult  to  conceive  when 
a  contract  would  ever  be  concluded  between 
distant  parties.  An  offer  may  be  revoked  at 
-any  time  before  it  is  accepted.  When  a  party, 
who  has  received  an  offer.sends  his  acceptance, 
he  does  not  know  that  the  the  minds  of  the  par- 
ties meet,  because  he  knows  that  a  revocation 
of  the  offer  may  be  on  its  way.  When  the  par- 
ty who  made  the  offer  receives  the  acceptance, 
he  cannot  know  that  there  is  a  meeting  of 
minds,  because  he  knows  that  the  acceptance 
may  have  been  revoked.  And  when  the  party 
.accepting  receives  information  that  his  accept- 
ance is  received  and  the  offer  confirmed,  he  is 
14 1*]  in  equal  uncertainty  as  to  *the  meeting 
of  minds,  because  there  may  have  been  a  revo- 
•cation  of  that  confirmation.  Such  a  negotia- 
tion would  be  endless,  for  the  parties  could 
never  know  that  their  minds  met.  The  impos- 
sibility of  arriving  at  certainty  and,  conse- 
quently, the  intrinsic  difficulty  of  giving  effect 
to  this  principle,  shows  that  as  a  rule,  it  must 
have  some  exceptions.  One  of  these  instances, 
it  appears  to  me,  must  be  where  the  parties  are 
distant,  and  one  of  them  has  the  power  by  his 
•own  act  to  give  full  effect  to  the  contract,  and 
he  does  that  act  in  accordance  with  the  mind 
•of  the  other.  In  support  of  the  Chancellor's 
opinion,  reference  has  been  made  to  the  case 
of  AfCulloch  v.  Eagle  Ins.  Co.,  1  Pick.,  278, 
but  I  find  nothing  in  that  case  decisive  on  this 
point.  That  was  a  case  of  revocation.  On 
Dec.  29,  the  plaintiff  sent  a  letter  by  mail  to 
the  defendants,  making  inquiries  how  they 
•would  insure  a  vessel  and  cargo,  but  making 
no  offer  by  which  he  could  be  bound.  On  Jan. 
1,  the  defendants  wrote  him  that  they  would 
insure  on  certain  terms,  and  the  next  day  wrote 
him  again,  revoking  that  offer,  and  declining 
to  effect  any  insurance.  The  plaintiff  received 
the  offer  to  insure  on  the  third,  and  sent  an  ac- 
ceptance before  he  received  the  revocation, 
which  reached  him  in  due  course  of  the  mail. 
The  parties  rested  until  the  loss  was  ascer- 
tained ;  and  the  court  held  there  was  no  con- 
tract ;  and  surely,  there  was  not,  because  the 
offer  to  insure  was  revoked  before  it  was  ac- 
cepted, and  on  that  point  the  cause  was  de- 
cided. The  case  would  have  been  very  differ- 
ent if  the  plaintiff  had  requested  the  defend- 
ants to  make  out  a  policy  upon  his  vessel  and 
•cargo  at  a  specified  premium,  and  deliver  it  to 
his  agent,  and  the  defendants  had  actually  com- 
plied with  his  request.  In  the  present  case, 
Frith  proposed  to  Mactier"to  take  the  advent- 
ure solely  to  his  own  account,"  on  certain 
terms.  Mactier  replied,  not  accepting,  dis- 
couraging but  not  rejecting  the  proposition  ; 
holding  it  for  further  negotiation  in  one  event 
And  promising  absolutely  to  accede  to  it  on  the 
occurrence  of  another  contingency.  The  prop- 
osition remained,  neither  rejected  by  one,  nor 
revoked  or  modified  by  the  other.  The  brandy 
arrived,  preceded  by  information  of  the  occur- 
rence of  the  contingency  on  which  Mactier  had 
142*]  promised  *to  take  the  adventure  to 
himself.  After  a  few  days  employed  in  con- 
sultation with  his  friends  as  to  his  obligation, 
he  did  accede  to  the  proposition,  and  did  all 
that  was  necessary  to  give  effect  to  the  contract. 
It  is  urged  that  the  letters  of  Frith,  which 
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reached  this  country  after  the  death  of  Mactier, 
cannot  make  a  contract.  Most  certainly  they 
cannot ;  but  they  furnish  evidence  that  one 
had  been  made  before,  by  proving  an  actual 
meeting  of  the  minds  of  the  parties,  if  a  con- 
tract can  be  made  without  a  mutual  and  recip- 
rocal knowledge  of  such  meeting.  And  if  a 
contract  cannot  be  made  without  that  knowl- 
edge, those  letters  would  not  have  constituted 
a  contract,  if  they  had  reached  this  country  in 
the  lifetime  of  Mactier.  They  prove  all  now, 
that  they  would  have  proved,  if  the  death  had 
not  occurred.  They  never  would  have  proved 
that  each  party  knew  their  minds  met.  They 
prove  that  the  mind  of  Frith  had  undergone 
no  change;  that  he  continued  the  proposition; 
that  his  mind  was  the  same.  Mar.  28,  as  when 
Mactier  actually  took  theadventure  to  himself, 
as  it  was  Dec.  24,  when  he  proposed  to  have 
him  do  it.  A  valid  contract  was,  therefore, 
made,  by  the  act  of  Mactier,  Mar.  28,  if  the 
same  act  would  have  made  one  Jan.  17,  when 
he  wrote  his  reply  to  the  proposition. 

It  is  alleged  that  three  fourths  of  the  brandy 
had  been  sold  by  Mactier  at  a  profit,  before  he 
decided  to  comply  with  the  proposition,  and 
that  a  knowledge  of  that  fact  was  essential  to 
Frith,  to  enable  him  to  act  understandingly, 
and  that  he  ought  not  to  be  bound,  because  it 
had  not  been  communicated.  The  parties  in- 
tended, when  they  engaged  in  the  adventure, 
that  the  brandy  should  arrive  in  N.  Y.  in  or  be- 
fore the  month  of  January.  Frith,  in  his  letter 
of  Mar.  28,  expresses  the  opinion  that  it  had  ar- 
rived long  before  that  date.  When  he  made 
the  proposition  in  December,  he  acted  upon  the 
belief  that  the  brandy  would  soon  arrive,  if  it 
had  not  already  arrived;  and  when  he  con- 
firmed it,  he  acted  upon  the  assumption  that  it 
had  then  been  a  long  time  in  the  possession  of 
Mactier.  Frith  therefore  acted  precisely  as  he 
would  have  done  if  he  had  possessed  positive 
knowledge  of  its  arrival.  *Can  it  be  [*143 
contended  that  Mactier  had  not  a  right  to  sell 
the  brandy?  If  it  be  true  that  he  was  bound 
to  keep  it  until  the  completion  of  the  contract 
between  him  and  Frith,  and  if  it  be  essential 
to  the  validity  of  that  contract  that  the  parties 
should  reciprocally  have  had  knowledge  that 
their  minds  met,  it  is  difficult  to  determine  at 
what  period  he  would  have  been  at  liberty  to 
sell.  If  there  was  a  sale  to  him  of  Frith's  in- 
terest, he  had  a  right  to  sell  it  as  his  own,  and 
if  there  was  not,  he  had  a  right  in  fulfillment 
of  the  original  purpose  of  the  adventure.  His 
right  to  sell,  therefore,  in  either  alternative, 
was  indisputable,  and  Frith  must  have  pre- 
sumed that  he  would  embrace  a  good  oppor- 
tunity. I  cannot  perceive  what  bearing  the  fact 
of  profit  or  loss  has  upon  the  question  of  con- 
tract. The  parties  engaged  in  the  adventure 
in  the  hope  of  making  profit.  Nothing  had  oc- 
curred to  diminish  their  expectations  Dec.  24, 
when  Frith  made  his  proposition;  audMar.28, 
when  he  renewed  and  confirmed  it, he  expresses 
the  opinion  that  its  "safe  arrival,"  which  he 
believed  had  taken  place,  "would  be  much  en- 
hanced, if  there  be  a  war,"  of  which  there  was 
then,  to  his  vision  and  in  fact,  a  clear  prospect. 
He  believed,  at  first  and  always,  that  the  ad- 
venture would  be  profitable;  and  when  he  con- 
firmed his  proposition  to  sell,  he,  for  a  mani- 
fest reason,  anticipated  larger  profits  than  at 

1047 


143 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1830 


the  time  of  his  engagement.  It  could  not  have 
been  necessary  that  he  should  have  had  infor- 
mation of  a  fa'ct  of  which  he  entertained  a  full 
belief,  and  the  amount  of  profit  actually  real- 
ized was  too  small  to  justify  an  inference  that 
it  exceeded  his  expectations.  He  believed  the 
adventure  would  be  profitable,  and  it  is  incred 
ible  that  he  intended  Mactier  should  take  it  to 
his  sole  account,  only  in  the  event  of  its  prov- 
ing disastrous.  The  arrival  and  sale  of  the 
brandy  at  a  moderate  profit  were  to  him  mat- 
ters of  no  importance.  He  believed  both,  and 
made  and  confirmed  his  proposition  to  sell  upon 
that  assumption. 

i  It  is  further  alleged  in  the  bill,  that  by  the 
rate  of  exchange  specified  in  Mactier's  letter  of 
Mar.  25,  Frith  would  have  been  a  loser  in  con- 
sequence of  having  placed  his  funds  in  France 
144*]  for  the  payment  of  the  brandy  at  *a 
higher  rate  of  exchange,  and  also  for  the  want 
of  a  provision  for  the  payment  of  interest. 
The  question  is,  did  Mactier  comply  with  Frith's 
proposition?  In  his  letter  of  Dec.  24,  Frith 
proposed  to  Mactier  to  take  the  adventure  to 
his  sole  account, '  'holding  the  value  to  cover  the 
transaction  to  his  account  in  New  York."  What 
was  its  value  in  reference  to  covering  the  trans- 
action? It  had  no  value  for  that  purpose  other 
than  its  cost.  There  was  no  mention  in  the 
proposition  of  interest,  or  the  rate  of  exchange. 
Mactier  certainly  intended  to  meet  that  propo- 
sition. He  assumed  upon  himself  the  payment 
of  all  charges,  and  took  the  brandy  at  its  in- 
voice price  as  the  evidence  of  its  value,  and  at 
a  rate  of  exchange  which  was  the  exchange  of 
the  day.  There  was,  in  his  attempted  compli- 
ance with  the  proposition,  no  intentional  de- 
parture or  omission;  nor  is  there  evidence  that 
there  was  any  in  fact,  but  there  is  evidence  that 
this  allegation  is  groundless,  when  Frith  wrote 
his  letter  of  Apr.  21,  he  had  Mactier's  letter, 
and  knew,  therefore,  precisely  the  terms  on 
which  the  brandy  had  been  taken.  The  price 
and  the  rate  of  exchange  are  expressly  men- 
tioned. He  wrote  three  letters  afterwards,  with 
his  mind  turned  to  the  subject,  and  without  ex- 
pressing in  any  one  of  them  a  single  word  of 
disapprobation  or  complaint.  If  the  price  at 
which  Mactier  had  taken  the  brandy  was  not 
what  he  meant  by  its  value,  or  the  rate  of  ex- 
change was  inaccurate,  it  became  him  to  speak 
immediately.  When  he  had  all  needful  infor- 
mation,and  should  have  spoken  if  he  had  cause 
for  dissatisfaction,  he  was  silent.  It  is  true, 
those  letters  arriving  after  the  death  of  Mactier 
do  not  make  a  contract,  but  they  prove  that 
Frith  was  then  satisfied,  and  did  not  imagine 
that  injustice  had  been  done  him.  He  did  more 
than  acquiesce;  he  sought  to  avail  himself  of 
the  funds  which  the  transaction  had  placed  to 
his  credit  in  the  hands  of  Mactier.  To  that 
period,  Frith  had  been  his  debtor.  In  his  letter 
of  Dec.  24,  he  "promised  it  should  not  be  long 
before  he  made  a  remittance  and,  he  trusted, 
to  his  satisfaction."  In  his  letter  of  Mar.  28, 
he  regrets  that  he  has  not  been  able  "to  remit 
further,  and  hoped  soon  to  put  him  in  consid- 
erable funds  of  his."  He  had,  pending  the  ne- 
1 45*]  gotiation,  *supplied  Mactier  with  some 
bills;  but  if  the  avails  of  them  had  been  real- 
ized, he  was  still  his  debtor  to  the  amount  of 
several  thousand  dollars.  In  his  letter  of  Apr. 
21,  written  on  the  receipt  of  information  that 
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Mactier  had  taken  the  ad  venture  to  himself,  he- 
requests  Mactier  to  charter  for  him  a  "first 
class  vessel,"  for  a  voyage  to  the  Mediterranean, 
and  load  her  with  a  specified  cargo  on  his  ac- 
count, and  says  not  a  word  about  funds,  and 
makes  no  provision  for  payment.  He  had  then 
bef  ore  him  Mactier's  letter.informing  him  of  the 
amount  of  the  proceeds  of  the  brandy,  and  that 
they  were  placed  to  his  credit.  He  then  per- 
ceived that  instead  of  being  the  reluctant  debt- 
or, he  bad  become  the  creditor  of  Mactier,  to 
the  amount  of  more  than  $9,000.  All  his  re- 
grets at  not  being  able  to  supply  him  with  funds 
had  vanished,  and  he  sought  immediately  to 
avail  himself  of  those  which  that  transaction 
had  placed  at  his  command.  From  all  this,  I 
infer  that  he  was  content  and  satisfied  not  only 
with  the  fact  that  Mactier  had  taken  the  brandy 
to  himself,  but  with  all  the  terms  upon  which 
he  had  taken  it. 

I  come,  therefore,  to  the  conclusion  that  the 
proposition  from  Frith  to  Mactier  was  contin- 
ued, neither  rejected,  revoked  nor  modified; 
that  its  acceptance  depended  upon  the  act  of 
Mactier;  that  he  did  the  act  which  alone  was 
necessary  to  meet  the  proposition  and  com- 
plete the  contract,  in  exact  accordance  with  the 
mind  of  Frith,  and  to  his  perfect  satisfaction 
at  the  time;  and  that,  consequently,  a  sale  of 
his  interest  was  effected,  and  he  was  not  the 
owner  of  the  brandy  at  the  time  of  the  sale  of 
a  part  of  it  by  Mactier,  or  the  residue  at  his 
death,  and  that  the  decree  of  the  Chancellor 
should  be  reversed. 

By  Mr.  Senator  Oliver.  The  first  question 
which  I  deem  important  to  the  decision  of  this 
appeal  is,  was  Mactier  originally  a  joint  owner 
with  Frith  in  the  200  pipes  of  brandy? 

From  the  form  of  the  order  and  letter  of  Mac- 
tier  to  Frith  of  Sep.  4,  1822,  the  letter  of  Frith 
to  Firebrace,  Davidson  &  Co.  ordering  the 
brandv,  and  the  testimony  of  Alexander  Mac- 
tier,  and  Frith's  letter  of  Dec.  24,  1822,  in 
*which  he  says,  "By-the-bye,  as  your  [*146 
brother,  before  I  left  New  York,  declined  tak- 
ing the  interest  I  offered  him  in  this  (the  brandy) 
speculation,  I  would  propose  to  you  take  the 
adventure  solely  on  your  own  account."  It 
seems  to  me  that  Mactier  was  originally  equal- 
ly interested  with  Frith  in  the  200  pipes  of 
brandy;  and  when  he  speaks  of  Mactier  taking 
the  adventure  solely  on  his  own  account,  he 
must  have  meant  that  he  should  take  the  other 
half  of  the  brandy  off  his  hands.  Again;  this 
evidence  proves  the  partnership  was  agreed 
upon  for  this  adventure  before  the  brandy  was 
bought;  that  it  was  purchased  by  Frith  for 
their  joint  benefit,  and  so  they  were  joint  vend- 
ees, and  liable  for  the  purchase  money.  12 
East,  421. 

Did  Mactier  purchase  the  other  half  of  the 
brandy  ?  To  answer  this  question,  it  becomes 
important  to  examine  again  a  part  of  the  corre- 
spondence between  Frith  and  Mactier.  Frith's 
letter  of  Dec.  24  contained,  as  we  have  seen, 
a  distinct  proposition  to  part  with  his  interest 
in  the  adventure  of  brandy;  that  Mactier 
should  take  it  solely  to  his  own  account ;  that 
is.  take  the  brandy  at  the  invoice  price.  All 
Frith  wanted  was  to  have  the  brandy  off  his- 
hands.  Jan.  17. 1823,  Mactier  writes  to  Frith 
on  the  subject  of  their  business,  and  in  answer 
to  the  proposition  of  taking  the  brandy  to  his- 
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own  account,  he  says  :  "  This  has  been  from 
the  first  a  favorite  speculation  with  me,  and 
am  pldased  to  say  it  still  promises  a  favorable 
result ;  but  to  render  it  complete,  I  am  desirous 
the  speculation  should  go  forward  in  the  way 
first  proposed,  thereby  making  it  a  treble  op- 
eration ;  as  you  have,  however,  expressed  a 
wish  that  I  should  take  the  adventure  to  my 
own  account,  I  shall  delay  coming  to  any  de- 
termination till  I  again  hear  from  you.  Pros- 
pects of  war  between  France  and  Spain  may 
defeat  the  object  of  this  speculation,  as  far  as 
relates  to  the  shipment  of  provisions  hence  to 
Hayti,  to  be  invested  in  coffee  for  France,  in 
which  case  I  will  at  once  decide  to  take  the 
adventure  to  my  own  account."  Thus  far,  I 
am  inclined  to  think,  there  was  an  agreement 
on  the  part  of  Mactier  to  accept  the  proposi- 
tion on  a  certain  event,  and  a  mere  postpone- 
ment of  accepting  absolutely  until  he  should 
147*]  hear  from  Frith,  in  hopes  *Frith  would 
yet  be  willing  to  proceed  with  the  speculation 
It  may  be  said  that  Mactier,  in  his  letter  of 
Mar.  18,  speaks  of  the  brandy  as  joint  prop- 
erty. This  is  true ;  he  had  written  to  Frith 
that  he  should  wait  until  he  should  hear  from 
him.  Frith  must  have  known  that  Mactier 
considered  the  proposition  as  one  under  con- 
sideration, not  rejected  ;  for  Mar.  7  he  says,  in 
answer  to  Mactier's  letter  of  Jan.  17,  "I  have 
received  your  esteemed  favor  of  the  17th  and 
31st  of  January,  and  note  their  respective  con- 
tents." The  effect  of  this  letter  was  either  an 
assent  to  Mactier's  qualification  to  take  the 
brandy  on  the  happening  of  the  war,  or  a  con- 
tinuance of  his  first  proposal.  Frith's  answer, 
not  declining  this  modification,  was  a  virtual 
assent  to  it.  If  he  did  not  mean  to  assent,  he 
should  have  said  so  to  Mactier,  and  not  let 
Mactier  go  on  as  if  he  had  agreed.  I  think 
good  faith  required  Frith  to  make  known  his 
assent  or  dissent  to  this  qualification  of  Mac- 
tier.  What  was  Frith's  meaning?  "I  have 
received  your  esteemed  favors,  and  noted  their 
respective  contents."  In  Noy's  Maxims,  91, 
it  is  said :  "In  all  contracts  he  that  speaketh 
obscurely  or  ambiguously  is  said  to  speak  at 
his  own  peril,  and  such  speeches  are  to  be 
taken  strongly  against  himself."  In  Pow. 
Conl.,  80,  and  1  Liv.,  49,  it  is  said,  "a  tacit 
assent  may  be  inferred  from  inaction  or  for- 
bearance of  acting.  Thus  a  man,  by  his  si- 
lence, in  case  he  be  presetft  and  acquainted 
with  what  is  doing,  is  supposed  to  give  his  as- 
sent, unless  it  appear  that  he  was  hindered 
from  speaking."  Again ;  if  this  was  not  an 
acceptance  of  Mactier's  modification,  it  was 
virtually  permitting  the  original  offer  to  stand, 
that  Mactier  might  determine  to  take  the  brandy 
or  not,  as  he  said  he  should  on  hearing  fur- 
ther. In  Poth.  Cont.,  pt.  1,  sec.  11,  Nos.  31, 
32,  it  is  said  that  "  In  the  contract  of  sale,  as 
in  other  contracts,  the  consent  of  the  parties 
can  intervene,  not  only  between  persons  pres- 
ent, but  between  the  absent,  by  letters  or  by 
messenger.  In  order  that  the  consent  should 
intervene  in  the  latter  case,  it  is  necessary  that 
the  will  of  the  party  who  has  written  to  the 
other  to  propose  to  him  the  bargain  shall  have 
continued  until  the  time  at  which  his  letter 
shall  have  reached  the  other  party,  and  at 
which  the  other  party  shall  have  declared  that 
148*]  he  *accepted  the  bargain.  This  will 
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is  presumed  to  have  continued,  so  long  as 
nothing  appears  to  the  contrary."  Must  it  not 
be  so  upon  general  principles  ?  Again  ;  in  3 
Stark.  Ev.,  1252,  it  is  said  :  "  Where  the  ex- 
istence of  a  particular  subject-matter  or  rela- 
tion has  once  been  proved,  its  continuance  is 
presumed  till  proof  be  given  to  the  contrary. >r 
Ld.  Ellenborough,  in  16  East,  55,  remarks : 
"  It  is  fair  to  presume  things  continue  in  the 
same  state,  in  the  absence  of  all  proof  of  their 
having  been  altered." 

I  admit  that  this  presumption  may  be  re- 
butted by  lapse  of  time,  or  by  the  fact  that  the 
brandy  was  in  an  unsafe  or  perishable  condi- 
tion, which  is  not  the  case  here.  In  the  pres- 
ent case  the  continuance  of  the  vendor's  propo- 
sition is  not  left  to  presumption  alone,  as  in 
ordinary  cases ;  Frith  shows  the  continuance 
affirmatively  by  his  letters,  and  thus  places  it 
beyond  mere  presumption,  either  one  way  or 
the  other.  He  remarks  in  his  letter  of  Mar. 
28,  "with  regard  to  this  adventure,  I  would 
wish  to  confirm,  if  altogether  satisfactory  to 
you,  what  I  mentioned  to  you  in  my  previous 
letter,  in  reply  to  yours  of  the  17th  of  Janu- 
ary." It  is  manifest  from  this  that  he  still 
wished  to  sell  as  he  before  offered.  If  this  is 
not  sufficient  to  show  his  intention  to  sell,  his 
letters  of  Apr.  21  and  22  clearly  prove  that 
Frith  never  changed  his  mind  as  to  selling  the 
brandy ;  that  he  considered  the  offer  to  sell 
open,  and  not  withdrawn  or  retracted,  but  ac- 
cepted ;  for  his  letter  of  Apr.  21  was  after  re- 
ceiving Mactier's  letter  saying  that  he  had 
taken  the  brandy.  Mar.  25  their  minds  meet. 
This  completes  the  sale  in  the  present  case ;  a, 
formal  delivery  of  the  brandy  was  not  neces- 
sary, as  it  was  in  Mactier's  possession.  It  was 
urged  on  the  argument  that  these  letters  of 
April  and  May  could  not  confirm  the  sale,  a& 
Mactier  died  before  they  were  written,  to  wit : 
Apr.  10  ;  but  to  my  understanding  there  is  suf- 
ficient without  these  letters.  It  appears  to  me, 
as  I  have  before  remarked,  that  Frith's  letter 
of  Mar.  28,  and  the  two  in  April,  and  his  last 
of  May  6,  are  sufficient  to  show  that  the  com- 
plainant's mind  and  continued  desire  was  to 
sell. 

*  Again ;  what  must  Mactier  have  [*14$> 
supposed  ?  He  had  done  all  in  his  power  to 
the  final  consummation  of  this  sale  ;  Frith,  by 
his  subsequent  act,  it  seems  to  me,  ratified  it, 
and  Mactier's  death  could  ma"ke  no  difference ; 
it  related  to  the  time  of  Mactier's  letter,  and 
confirmed  his  acceptance  and  perfected  the 
sale  by  that  relation.  2  East,  227.  Frith  could 
have  insisted  upon  and  enforced  the  bargain, 
and  the  administrators  could  not  have  refused. 

Again;  in  2  Ld.  Raym.,  930,  Holt  says, 
"  a  consent  subsequent  will  amount  to  an  au- 
thority precedent."  In  1  Liv.,  445,  9,  per  Pow- 
ell, J.,  "a  subsequent  ratification  is  equivalent 
to  an  original  authority."  Again  ;  "  there  are 
three  sorts  of  agreements — an  agreement  exe- 
cuted, an  agreement  subsequent  to  a  thing 
done,  and  an  agreement  executory."  Plowd., 
5  a,  6  a.  In  Com  Dig.,  tit.  Agreement,  A,  1, 
these  rules  are  all  cited.  In  12  Johns.,  300, 
and  in  3  Cow.,  281,  it  is  settled.  "A  subse- 
quent assent  may  be  inferred  from  circum- 
stances which  the  law  considers  equivalent  to 
an  express  ratification."  In  Com.  Dig.,  tit. 
Agreement,  A,  2.  An  agreement  executed 
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often  amounts  to  a  bargain  and  sale.  So  where 
an  assent  subsequent  is  given  to  an  act  preced- 
ent, by  such  assent  the  agreement  is  executed. 
Is  it  not  then  just  to  say  this  confirmation  of 
Frith's  shall  relate  to  the  lifetime  of  Mactier  ? 
In  Com.  Dig.,  tit.  Bargain  &  Sale,  it  is  said: 
"  If  a  bargainer  or  bargainee  die  after  the  In- 
denture executed,  and  before  enrollment,  the 
estate  passes  to  the  bargainee  and  his  heirs,  if 
it  be  enrolled  within  six  months,  yet  the  seisin 
continues  in  the  bargainee."  So  in  Cro.  Jac., 
512,  and  Vin.,  tit.  Relation,  F,  6,  per  Coke  & 
Montague,  "  execution  of  all  things  executory, 
respects  the  original  act,  and  have  relation 
thereto,  and  all  make  but  one  act,  though  done 
at  several  times."  So,  where  there  are  divers 
acts  concurrent  to  make  one  estate,  the  orig- 
inal act  shall  be  preferred,  and  to  this  the  other 
acts  shall  come.  So,  where  two  times  are  requi- 
site to  the  perfection  of  an  act,  it  shall  be  said 
upon  their  consummation  to  receive  its  per- 
fection from  the  first.  Dyer,  244.  So,  of  two 
acts,  as  in  Bingham's  case,  2  Co.,  93.  "  Where 
to  the  perfection  or  consummation  of  a  thing 
two  accidents  are  requisite,  and  the  one  hap- 
15O*]  pens*in  the  time  of  one,  and  the  other 
in  the  time  of  the  other,  in  such  case  neither 
the  one  nor  the  other  shall  take  benefit  of  this, 
because  both  are  requisite  to  the  consumma- 
tion of  the  thing."  How,  then,  does  death 
make  any  difference  ?  If  it  does,  it  is  to  be 
referred  to  the  consummation,  to  the  first  act, 
to  the  lifetime,  where,  if  neither  party  had 
died,  it  would  not  have  been  referred  to  such 
first  act.  See  Cro.  Eliz.,  622. 

The  view  which  I  have  taken  of  this  case, 
renders  it  wholly  unnecessary  for  me  to  ex- 
amine the  point  of  stoppage  in  transitu. 

Considering,  then,  that  this  agreement  was 
•consummated  in  the  lifetime  of  Mactier,  upon 
the  principles  and  cases  above  adverted  to,  I 
have  come  to  the  conclusion  that  the  adminis- 
trators had  a  right  to  act,  and  would  have  been 
justifiable  in  taking,  if  they  had  not  already 
done  so,  the  brandy  into  their  own  possession, 
as  a  part  of  the  assets  of  the  deceased.  It  is 
laid  down  by  Winter's  Office  of  Executor,  82, 
"goods  contracted  for  by  testator, not  delivered 
in  his  lifetime,  must  be  delivered  to  his  execu- 
tors," and  I  can  see  no  no  good  reason  why  the 
same  rule  should  not  be  extended  to  adminis- 
trators. 

The  view,  therefore,  which  I  have  taken  of 
this  case  renders  it  unnecessary  for  me  to  dis- 
cuss the  other  points  made  on  the  argument ; 
my  opinion  is,  that  the  decree  of  the  Cliancel- 
lor,  so  far  as  it  relates  to  the  sale  of  the  brandy, 
should  be  reversed. 

By  Mr.  Senator  Throop.  Mactier  and  the 
respondent  were  equally  interested  as  partners 
in  the  triple  adventure,  of  which  the  brandy 
shipment  was  the  commencement,  but  which 
extended  to  a  second  shipment  of  provisions  to 
the  amount  of  the  invoice  cost  of  the  brandy 
from  N.  Y.  by  Mactier  to  the  respondent  at 
Jacmel,  and  a  third  shipment  of  coffee,  with 
the  proceeds,  from  thence  to  France  in  French 
vessels,  to  be  there  applied  to  the  payment  of 
the  brandy.  The  order  for  the  brandy  was 
sent  by  the  respondent  to  his  friends  in  Havre, 
Sep.  5,  1822,  expecting  the  arrival  of  the  ship- 
ment "at  New  York,  in  January  or  before." 
As  early  as  Oct.,  however,  he  evinces  a  desire 
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*to  be  released  from  the  ad  venture,  and  [*1 5 1 
offered  his  interest  to  the  brother  of  Mactier, 
without  success.  This  disposition  appears  to 
have  continued,  and  is  expressed  in  his  letters 
on  this  subject. 

The  account  current,  and  the  correspondence 
show,  that  the  respondent  was  largely  in  ar- 
rear  to  Mactier,  and  he  frequently  alludes  to 
it,  and  excuses  his  inability  or  delay  to  make 
remittances.  To  have  the  value  of  the  brandy 
shipment  placed  to  his  credit,  or  made  to  cover 
his  transactions  on  account  at  N.  Y,,  seems  to 
have  been  one  prevailing  object  in  offering  to 
part  with  his  interest.  He  also  wished  to  bring 
his  concerns  to  a  certain  focus,  and  to  confine 
his  business  as  much  as  possible;  and  one  other 
prevailing  consideration  was  to  be  released 
from  the  two  shipments  originally  planned, and 
consequent  upon  the  brandy  adventure.  These 
considerations  received  additional  weight  and 
urgency  from  the  prospect  of  a  war  between 
France  and  Spain,  and  the  inevitable  embar- 
rassment of  the  trade  of  the  island,  thus  likely 
to  ensue,  in  which  he  was  engaged.  The  joint 
adventure,  in  all  the  three  operations,  would 
in  that  event  be  subject  to  war  risks,  and  even 
the  brandy  shipment  became  a  hazardous  and 
doubtful  speculation.  It  was  his  desire  to  be 
released  from  all  ;  and  the  tenor  of  all  his  let- 
ters evinces  the  continual  interest  which  he 
had  in  effecting  such  an  object.  But  the  brandy 
had  been  ordered,  and  could  not  be  refused  by 
the  parties;  it  was  afloat,  or  would  be  so,  be- 
fore the  order  could  be  revoked  ;  and  the  con- 
sequences of  this  part  of  the  adventure  were 
inevitable.  Their  interest  was  joint,  the  profits 
or  losses  were  to  be  ascertained  when  the  third 
and  last  shipment  was  closed,  and  then  to  be 
shared  equally  ;  and  neither  could  arrest  the 
adventure,  or  be  released  from  any  part  of  it, 
except  by  the  consent  of  the  other. 

It  appears  from  the  correspondence  that 
these  parties  were  on  terms  of  intimate  and 
confidential  friendship  and  intercourse,  and 
when  the  respondent  in  his  letter  of  Dec.  24, 
1822,  proposed  to  Mactier,  "to  take  the  advent- 
ure solely  on  your  own  account,  holding  the 
value  to  cover  the  transactions  to  my  account 
in  New  York,"  the  proposition  was  not  proba- 
bly new  or  unexpected  to  Mactier.  His  letter 
*in  reply  seems  intended,  or  is  calcu-  [*152 
lated  to  inspire  greater  confidence  of  a  good  is- 
sue, and  to  quiet  'any  doubts  of  a  favorable  re- 
sult. His  answer  is  dated  Jan.  1 7, 1823,  saying 
that  he  is  informed  that  the  brandy  would  be 
shipped,  and  leave  Bordeaux  about  Dec.  1. 
"This  has  been  from  the  first  a  favorite  specu- 
lation with  me,  and  am  pleased  to  say  it  still 
promises  a  favorable  result ;  but  to  render  it 
complete,  I  am  desirous  the  speculation  should 
go  forward  in  the  way  first  proposed,  thereby 
making  it  a  triple  operation;  as  you  have,  how 
ever,  expressed  a  wish  that  I  should  take  the 
adventure  to  my  own  account,  I  shall  delay 
coming  to  any  determination,  till  I  again  hear 
from  you.  The  prospect  of  war  between 
France  and  Spain  may  defeat  the  object  of  this 
speculation,  as  far  as  relates  to  shipment  of  the 
provisions  hence  to  Hayti,  to  be  invested  in 
coffee  for  France,  per  French  vessels;  in  which 
case  I  will  at  once  decide  to  take  the  adventure 
to  my  own  account."  "The  next  arrival  from 
Europe  will  probably  decide  the  question  of 
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peace  or  war,  and  I  will  lose  no  time  in  com- 
municating the  same  to  you."  "Let  what  will 
happen,  I  trust  you  will  in  no  way  be  a  suf- 
ferer." He  communicates  all  his  information 
of  the  prospect  of  the  war. 

I  consider  this  letter  as  declaring  with  suffi- 
cient certainty,  to  this  effect,  "notwithstanding 
my  information  which  I  communicate  here- 
in, our  triple  operation  promises  a  favorable 
result  and  I  shall  delay  till  I  hear  from  *you 
again,  and  then  determine  upon  your  offer, 
either  to  take  or  reject.  But  if  the  prospect  of 
war  shall  cut  up  our  two  adventures  consequent 
upon  this,  I  will  at  once  decide  to  take  your 
offer,  and  will  lose  no  time  in  communicating 
the  same  to  you.  In  either  case,  I  trust  you 
will  not  be  a  sufferer."  I  observe  here,  that 
from  the  tenor  of  this  letter,  and  also  of  re- 
spondent's inclosing  the  order  for  the  brandy, 
both  parties  expected  its  arrival  daily,  and  that 
the  respondent's  offer  and  his  answer  were 
written  under  such  expectation,  and  that  in 
the  respondent's  letter  of  Mar.  28,  the  offer  is 
renewed,  when  he  supposed  it  had  long  since 
arrived. 

That  Mactier  considered  his  reply  to  the  of- 
fer and  obligation  on  his  part  to  take,  so  soon 
1 53*]  as  the  prospect  of  war  was  *so  far  con- 
firmed, as  to  render  it  proper  to  break  up  the 
two  succeeding  shipments.appears  in  two  ways. 
The  clerk  of  Mactier  says,  that  when  the  brandy 
arrived,  the  war  was  uncertain.  Mactier  then 
concluded  that  the  original  voyage  should  be 
broken  up,  being  unprofitable.  He  consulted 
Bane,  and  referred  to  this  letter,  and  upon  that 
consultation,  it  was  concluded  that  "  he  was 
obliged  to  take  the  brandy,  whether  it  came  to  a 
good  or  bad  market."  It  appears,  from  Alexan- 
der Mactier's  testimony,  that  the  speculation 
was  profitless  to  Mactier.  The  consultation  with 
Champlin  agrees  throughout  so  well  with  the 
transaction  and  letter  of  Jan.  17,  and  with  no 
other,  that  it  must  have  been  at  that  time;  for 
then,  it  would  seem  from  his  letter,  "  he  was 
inclined  to  take  the  brandy." 

But  his  letter  of  Mar.  25,  explains  and  con- 
firms his  idea  that  this  letter  of  Jan.  17  was 
obligatory  upon  him,  whether  the  market  was 
good  or  bad.  He  then  says:  "I  have  to  advise 
the  arrival  of  the  200  pipes  of  brandy,  and  in 
consequence  of  the  probability  of  the  war  be- 
tween France  and  Spain,  and  in  compliance 
with  the  wish  expressed  in  your  regarded  fa- 
vor of  the  24th  December,  and  my  answer 
thereto  of  the  17th  January,  I  have  decided  to 
take  the  adventure  to  my  own  account."  In 
consequence,  he  gave  the  respondent  credit, 
according  to  his  original  proposition.  Nothing 
more  was  wanting  to  prove  and  enforce  this 
bargain  against  Mactier  or  his  representatives, 
than  these  letters  and  acts.  Notwithstanding 
the  bargain  was  complete  against  Mactier,  the 
fact  of  ownership,  as  expressed  by  Bane  in  his 
testimony,  was  contingent.  The  assent  of  the 
respondent  was  not  then  known  ;  it  had  not 
been  expressly  given,  and  if  the  expected  let- 
ter from  the  respondent,  in  reply  to  the  one  of 
Jan.  17,  had  contained  his  dissent  or  a  retrac- 
tion of  his  original  offer,  the  adventure  would 
have  been  thrown  back  to  its  original  state  and 
interests. 

Did  the  respondent  ever  assent  to  this  con- 
Jtract,  so  as  to  vest  the  title  of  the  brandy  ab- 
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solutely  in  Mactier  before  his  death.  An  as- 
sent to  a  contract  may  be  inferred  from  circum- 
stances,from  voluntary  inaction  or  forbearance 
to  act.  Thus,  a  man  by  his  silence,  if  he  has  an 
opportunity  of  -speaking  *and  knowl-[*154 
edge  of  what  is  doing,  is  supposed  to  give  his 
assent  to  what  is  done.  On  Mar.  25,  when  the 
credit  was  given,  a  longtime  had  elapsed  since 
Jan.  17,  and  no  dissent  to  that  letter  or  re- 
traction of  the  offer,  had  been  received  ; 
still  the  respondent's  letter  might  have  been 
sent,  and  the  delay  reasonably  accounted 
for,  if  in  fact  he  had  dissented  or  retracted. 
And  here,  I  remark,  that  this  circumstance 
sufficiently  explains  the  contents  of  Mactier's 
letter  of  Mar.  13,  in  which  he  informs  the  re- 
spondent that  from  the  last  dates  received  by 
him,  war  might  be  considered  inevitable  ;  and 
says  of  the  brandy:  "  I  am  looking  daily  for 
its  arrival;  it  is  to  be  regretted  the  order  was 
not  more  promptly  executed,  as  the  delay,  I 
fear,  will  operate  to  our  disadvantage."  As 
promised  in  his  letter  of  Jan.  17,  he  communi- 
cates the  first  intelligence  of  peace  or  war,  but 
having  no  letter  from  the  respondent  since  his 
of  that  date,  he  does  not  retract  what  he  had 
then  said,  nor  does  he  treat  the  lapse  of  time 
as  an  assent  or  confirmation  of  it  by  the  re- 
spondent. The  language,"  our  disadvantage," 
is  used  in  reference  to  the  then  state  of  the  cor- 
respondence, and  expressed  their  joint  interest 
in  case  the  respondent  had  in  fact  dissented  or 
retracted  his  offer. 

But  I  consider  the  assent  of  the  respondent 
to  this  contract  to  rest  upon  surer  ground  than 
any  circumstance  of  the  unsatisfactory  and 
doubtful  character  of  mere  lapse  of  time.  His 
letter  of  Mar.  7,  must,  under  all  the  circum- 
stances, be  considered  a  legal  acquiescence  and 
consent  on  his  part.  And  while  I  would  admit 
that  proof  of  any  attempt  by  a  "swift  messen- 

fer,"  or  any  other  less  rapid  means,  to  with- 
raw  it,  or  to  dissent  from  the  conditional  ac- 
ceptance of  Mactier,  or  to  retract  his  original 
offer,  would  have  materially  weakened  or  an- 
nulled its  effect,  it  is  manifest  that  no  such  at- 
tempt was  made,  and  that  all  the  circumstances 
show  a  contrary  intention.  When  the  respond- 
ent wrote  the  letter  of  Mar.  7,  Mactier's  letter 
of  Jan.  17  was  before  him;  and  if  he  did  not 
wish  to  have  his  original  offer  stand  the  chances 
mentioned  by  Mactier,  he  was  bound  to  have 
improved  the  first  opportunity  to  withdraw  it. 
*In  1  Liv.  Ag. ,  48,  and  the  cases  there  [*155 
cited,  is  found  this  rule:  "  If  a  man  receives 
a  letter,  the  relation  of  the  parties  favoring  the 
presumption,  he  is  presumed  to  approve  what- 
ever is  contained  in  the  letter  unless  he  imme- 
diately makes  known  his  dissent.  But  the  re- 
ception of  a  letter  not  contradicted,  does  not 
always  amount  to  a  ratification  unless  it  is  ac- 
companied with  circumstances  capable  of  show- 
ing an  intention  to  ratify."  Also,  2  Johns. Gas., 
424;  12  Johns.,  300;  3  Cow.,  281.  This  is  the 
rule  of  reason  and  plain  dealing,  as  well  as  of 
the  law.  If  this  letter  contained  no  reference 
to  the  negotiation,  his  silence  and  forbearance 
to  improve  this  opportunity  to  dissent  should 
be  held  to  bind  him.  He,  however,  says:  "  I 
have  received  your  esteemed  favors  of  the  17th 
and  21st  January,  and  note  their  respective 
contents."  Is  there  anything  wanting  to  bring 
the  respondent  within  the  familiar  case  and 
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known  rule,  of  a  man  who,  knowing  what  is 
doing  and  having  an  opportunity  of  speaking, 
by  his  silence  is  held  to  give  his  assent  to  what 
is  done? 

But  if  there  could  be  any  doubts  of  this  case 
coming  fully  within  the  rule  cited  from  Liver- 
more,  the  letter  of  Mar.  7,  is  followed  by  an- 
other from  the  respondent  of  the  28th,  and  still 
another  of  Apr.  21,  each  capable  of  showing 
his  intention  to  ratify  his  original  offer,  and 
confirming  his  assent  to  what  had  been  done 
by  Mactier.  On  Mar.  28,  after  expressing  his 
expectation  that  the  brandy  had  arrived  long 
ere  that  time,  unless  the  rupture  we  have  a 
report  of,  between  France  and  Spain  took  place 
before  the  sailing  of  the  vessel,  he  says:  "With 
regard  to  this  adventure  I  wish  to  confirm,  if 
entirely  satisfactory  to  you,  what  I  mentioned 
to  you  some  time  ago,  and  .which  I  omitted 
to  repeat  in  my  previous  letter,  in  reply  to 
yours  of  the  17th  January."  In  his  letter  of 
Apr.  21,  he  acknowledges  the  receipt  of  Mac- 
tier's  "esteemed  favor  of  the  25th .with  that  of 
the  5th  inst,  and  notes  particularly  their  re- 
spective contents,  to  which  principally  my  pre- 
vious respects  (being  his  of  the  28th  March  and 
12th  current)  reply;"  and  he  then  ordered  the 
shipment  of  a  cargo  to  him.  Hence  it  appears 
that  the  presumed  legal  effect  of  the  letter  of 
1 56*]*Mar.  7,  is  precisely  the  intended  mean- 
ing of  the  respondent,  and,  as  he  expresses 
himself,  "  I  note  the  contents,"  it  means,  he  ap- 
proves and  assents  to  them. 

Under  all  the  circumstances,  I  can  entertain 
no  doubt  that  the  letter  of  Mar.  7,  was  intend- 
ed, and  should  be  considered,  as  an  express  as- 
sent to  the  conditional  acceptance  and  the  reply 
of  Mactier  in  his  of  Jan.  17.  He  allowed  his 
correspondent  and  confidential  friend  to  pro- 
ceed to  close  the  bargain,  as  he  had  informed 
him  he  should  do  upon  the  receipt  of  his  letter 
then  in  writing,  or  upon  the  happening  of  the 
contingency  then  in  prospect.  His  letters  show 
of  how  little  regard,  in  comparison  to  his  anx- 
iety to  be  released  from  the  adventure, was  the 
fact  of  the  arrival  of  the  brandy  at  JS".  Y.,  or 
the  price  at  which  it  would  sell;  his  readiness 
to  bear  the  joint  risks  of  transportation,  if  such 
was  the  intention  of  Mactier,  in  delaying  to  re- 
lease him  before  its  arrival,  and  his  willingness 
to  wait  the  happening  of  the  event  referred  to 
by  Mactier,  upon  which  he  would  determine 
to  take  it  to  his  own  account.  Mactier  died 
Apr.  10;  but  from  Apr.  21  (if  not  before), until 
that  event  was  known  at  Jacmel,  he  could  not 
have  doubted,  nor  (as  his  letters  show)  have 
regretted  one  moment  his  release  from  the  triple 
adventure,  nor  the  absolute  sale  of  the  brandy 
to  Mactier.  Shall  he  now  be  heard  to  complain 
that  Mactier  did  not  close  the  bargain  till  its 
safe  arrival  at  N.  Y.,  and  a  sale  of  three  quar- 
ters of  the  brandy? — that  he  had  run  all  the 
risks  of  the  sea?  Before  he  does  so,  he  must 
show  that  Mar.  7,  or  some  other  early  oppor- 
tunity, or  in  someway,  he  refused  to  encounter 
such  risks;  or  dissented  from  any  release  after 
the  brandy  should  have  arrived,  or  expressed, 
or  attempted  to  express  his  non-concurrence  to 
the  conditional  acceptance  and  understanding 
of  Mactier.  Both  parties  expected  its  arrival 
before  the  day  when  he  was  writing;  and  from 
the  contents  of  Mactier's  letter  of  Jan.  17,  he 
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must  have  supposed  that  it  was  then  a  long 
time  in  N.  Y. ;  his  letter  was  to  encounter  a 
further  delay  in  its  transmission,  and  when  it 
should  be  received  Mactier  would  see  in  it  the 
usual  approbatory  expression,  "  I  note  its  con- 
tents." It  would  be  *sanctioning  a  dan-  [*157 
gerous  departure  from  good  faith  and  plain 
dealing  in  a  commercial  correspondence  if  any 
other  construction  or  effect  should  be  given  to 
this  letter  of  Mar.  7.  If  this  letter  had  been  re- 
ceived by  Mactier  in  his  lifetime,  and  it  is  stated 
by  the  Chancellor  to  have  been  so  received  Apr. 
7,  before  which  time  he  had  taken  the  brandy 
to  his  own  account,  and  given  the  correspond- 
ent credit  according  to  his  original  proposition, 
nothing  would  have  been  wanting,  according 
to  my  view  of  the  effect  of  these  letters,  to  a 
perfect  and  consummated  bargain  Mar.  25. 

The  doctrine  of  stoppage  in  transitu,  and 
the  question  whether  the  representations  of 
this  or  any  other  vendee  can  ratify,  consent  to 
or  affirm  a  contract  in  fieri  at  the  time  of  the 
death,  do  not  appear  to  me  to  form  appropriate 
or  necessary  inquiries  in  this  case.  The  case 
of  Conyers  v.  Ennis,  decided  by  Judge  Story, 
2  Mas.,  236,  found  in  6  Cow.,  116,  is  strong 
upon  both  these  inquiries,  as  they  are  raised 
in  the  present  case.  Here  was  a  period  of  from 
Mar.  25  or  28  to  Apr.  10,  when  Mactier  died, 
and  long  afterwards,  during  which,  both  par- 
ties assented  to  the  bargain,  upon  terms  well 
understood  and  acceptable  to  both  ;  when  such 
consent  had  been  committed  to  writing  and 
dispatched  to  each  other,  and  no  effort  at  with- 
drawal or  dissent  attempted  by  either,  until 
long  after  the  arrival  of  the  letter,  and  the 
actual  sale  of  the  whole,  and  the  probable  con- 
sumption of  a  considerable  portion  of  the  sub- 
ject of  the  contract. 

My  opinion,  therefore,  is,  that  the  letters  of 
Dec.  24  and  Jan.  17,  assented  to,  explained 
and  confirmed  by  the  subsequent  letters,  ac- 
quiescence and  acts  of  the  parties,  fully  es- 
tablish a  contract  of  sale,  and  that  the  decree 
of  His  Honor,  the  Chancellor,  in  the  points  ap- 
pealed from,  should  be  reversed. 

Whereupon,  on  the  question  being  put — 
Shall  the  decree  of  the  Chancellor  appealed 
from,  be  reversed? — Chief  Justice  SAVAGE  and 
Justices  SUTHERLAND  and  MARCY,  and  eighteen 
Senators  voted  in  the  affirmative  ;  and  three 
Senators  voted  *in  the  negative,  viz.:  [*158 
Senators  M'Carty,  Todd  and  Wheeler. 

The  decree  of  the  Chancellor  was,  accordingly, 
reverted,  with  costs.1 

Reversing-— 1  Paige,  434. 

Cited  in-5  Hill,  587 :  3  Den.,  520;  11  N.  Y.,  447,  450 ; 
17  N.  Y.,  424 ;  36  N.  Y.,  309  ;  50  N.  Y.,  250 :  76  N.  Y.. 
623;  1  Trans.  App.,250;  How.  Cas.,37;  3  Lans.,  402; 
14  Barb..  354:  19  Barb.,  430;  20  Barb.,  61;  41  Barb., 
269;  48  Barb.,  631:  26  How.  Pr..  467:  3  Abb.  N.  8., 
357 ;  6  Abb.  N.  C..  90 ;  1  Bos.,  25 ;  3  Daly.  523  ;  4  Daly, 
147  ;  9  How.  U.  8.,  402 ;  2  Ware  (Dar.).  $>8 ;  130  Mass., 
175 ;  40  N.  J.  L.,  479 ;  1  Am.  Rep.,  30  (31  Md.,  99). 

1.— In  settling  the  decree  in  this  case  a  question 
arose  whether  costs  should  be  allowed  to  the  appel- 
lant. Mr.  Justice  Marcy,  who  delivered  the  leading 
opinion  in  the  case,  was  against  allowing1  costs,  Chief 
Justice  Savage  and  Mr.  Senator  Maynard  concurred 
with  him.  Mr.  Justice  Sutherland  and  Mr.  Senator 
Benton  were  of  opinion  that  there  was  nothing  in 
the  circumstances  of  the  case  entitling  the  respond- 
ent to  an  exemption  from  the  payment  of  costs.  On 
the  question  of  costs,  the  members  of  the  court 
stood  14  to  12. 
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Members  of  the  Court  of  Errors,  Qualifications  of. 

A  member  of  the  Court  for  the  Correction  of  Er- 
rors, may,  by  virtue  of  the  Constitution  of  the  State, 
and  notwithstanding  the  provisions  of  the  Revised 
Statutes,  decide  or  take  part  in  the  decision  of  a 
cause,  determined  by  him  when  sitting  as  a  circuit 
judge. 

Citations-2  Rev.  Stat.,  275,  part  3,  ch.  3,  sec.  3:  2 
R.  S.,  164,  pt.  3,  ch.  1,  sec.  6-203,  sec.  14-608,  sec.  90- 
«09,  610,  sees.  100,  104 ;  2  Wend.,  12,  118,  119,  209  ;  1  R. 
L.,  135 :  Const,  art.  7,  fiec.  13— art.  5,  sec.  1 ;  6  Johns., 
409,  416, 17,  467 ;  1  Bl.  Com.,  91 ;  11  Johns.,  578. 

rPHERE  were  three  causes  brought  up  into 
_L  this  court  by  writs  of  error,  on  bills  of  ex- 
ceptions signed  by  the  Chancellor  previous  to 
his  promotion,  in  causes  tried  before  him  whilst 
one  of  the  Circuit  Judges  of  the  State,  which 
were  argued  during  the  autumn  session  of  the 
•court.  Previous  to  the  argument,  the  Chan- 
cellor stated  the  fact,  and  directed  the  attention 
of  the  court  to  a  provision  in  the  Revised  Stat- 
utes, under  the  head  of  "  General  Provisions 
Concerning  the  Courts  of  Justice, "  &c. ,  in  these 
words:  "  No  judge  of  any  appellate  court,  or 
of  any  court  to  which  a  writ  of  certiorarior  of 
error  shall  be  returnable,  shall  decide,  or  take 
part  in  the  decision  of  any  cause  or  matter 
which  shall  have  been  determined  by  him, 
when  sitting  as  a  judge  of  any  other  court,"  2 
R.  S.,  275,  see.  3,  and  desired  an  expression  of 
opinion  from  the  members  of  the  court  upon 
what  he  deemed  a  conflict  between  the  pro- 
visions of  the  constitution  organizing  this 
court,  and  designating  its  constituent  members, 
and  the  enactments  of  the  Legislature.  No 
order  was  then  taken  on  the  subject;  the  Chan- 
•cellor  heard  two  of  the  causes  argued  (the  third 
was  argued  whilst  he  was  necessarily  sitting 
in  his  own  court),  and  now  after  the  decrees 
in  cases  on  appeal  had  been  decided,  and  pre- 
159*]  vious  *tothe  withdrawal  of  the  judges, 
the  Chancellor  again  brought  the  subject  under 
consideration,  observing,  that  he  was  not  un- 
willing to  assume  the  responsibility  of  decid- 
ing for  himself  the  question  as  to  the  course 
proper  to  be  taken  by  him,  but  as  it  regarded 
the  rights  of  suitors,  he  thought  it  would  be 
well  for  the  court  to  express  an  opinion  on  the 
question  presented.  The  court  upon  a  former 
occasion,  upon  the  claim  of  the  Lieutenant- 
Governor,  as  President  of  the  Senate,  to  ex- 
press his  opinion  and  to  vote  in  the  decision  of 
questions  arising,  whether  the  members  were 
equally  divided  or  not,  had  pronounced  upon 
the  constitutionality  of  a  legislative  enactment 
<2  Wend.,  209),  although  the  question  did  not 
judicially  arise  upon  the  motion  of  a  suitor, 
and  he  thought  that  the  question  now  pre- 
sented equally  demanded  an  expression  of  the 
opinion  of  the  members  of  the  court. 

Mr.  Senator  Tracy  was  opposed  to  passing 
upon  the  question  ;  he  considered  it  addressed 
solely  to  the  conscience  of  the  Chancellor.  An 
opinion  now  expressed  by  the  court  would  not 
be  a  decision  of  binding  effect  upon  any  one. 
Besides,  he  considered  the  question  premature- 
ly agitated  ;  suitors  might  have  an  interest  in 
it ;  and  any  opinion  now  expressed,  might  em 
barrass  the  court,  should  the  question  here- 
after arise  calling  for  a  judicial  determination. 

The  Chief  Justice  and  the  other  justices  of 
the  Supreme  Court  declined  to  express  any 
opinion  on  the  subject,  and  withdrew.  The 
following  opinions  were  then  delivered  by 
•Senators  Benton  and  Oliver. 
WEND.  6. 


By  Mr.  Senator  Benton.  The  question  to 
be  determined  is  grave  and  important,  and  un- 
aided by  the  suggestions  of  counsel  and  by 
those  members  of  the  court  who  usually  par- 
ticipate in  the  decision  of  important  questions 
here,  I  approach  the  subject  with  some  hesita- 
tion, fearing  that  it  may  not  receive  at  my 
hands  the  examination  and  illustration  its  im- 
portance requires. 

The  3d  section  of  tit.  1,  ch.  3,  part  3,  2  Re- 
vised Stat.,  275,  provides  that  "no  judge  of 
any  appellate  court,  or  of  any  court  to  which 
a  writ  of  certiorari  or  of  error  shall  *be  [*16O 
returnable,  shall  decide,  or  take  part  in  the 
decision  of  any  cause  or  matter  which  shall 
have  been  determined  by  him,  when  sitting  as 
a  judge  of  any  other  court."  The  language 
of  this  section  is  broad  and  comprehensive  ; 
the  terms  "  any  appellate  court,"  and,  "or  of 
any  court  to  which,"  &c.,  would  seem  to  em- 
brace every  tribunal  known  to  our  laws.  The 
enacting  clause  of  the  chapter  is  entitled  of 
"general  provisions  concerning  courts  of  jus- 
tice, and  the  powers  and  duties  of  certain  ju- 
dicial officers,"  and  that  of  the  title,  is  "gen- 
eral provisions  concerning  the  courts  of  jus- 
tice, specified  in  the  two  preceding  chapters." 
Part  3d  treats  of  courts  of  justice  and  proceed- 
ings in  civil  cases,  and  chapter  1st  of  the  courts 
of  general  or  limited  jurisdiction  ;  chapter  2d, 
of  courts  of  peculiar  and  special  jurisdiction, 
embracing  all  the  civil  and  criminal  tribunals 
of  the  State,  commencing  with  this  court  and 
extending  down  to  courts  held  by  justices  of 
the  peace.  The  constitution  of  this  court  is 
particularly  defined,  and  its  powers  as  a  Court 
for  the  Correction  of  Errors  specified  in  title 
1st  of  chapter  1st  of  the  third  part. 

In  ch.  1st  of  the  3d  part,  sec.  6,  2R.  S.,  164, 
it  is  provided  that  when  a  question  arises  in 
this  court  on  an  appeal  or  writ  of  error  not  af- 
fecting the  merits  or  any  point  or  matter  de- 
cided by  the  Court  of  Chancery  or  the  Su- 
preme Court,  the  Chancellor  and  Justices  of 
the  Supreme  Court  may  vote  thereon  as  other 
members  of  the  court.  This  provision  is  con- 
formable to  the  uniform  practice  of  this  court 
since  its  establishment.  But  the  letter  of  the 
above  mentioned  3d  section,  which,  for  the 
sake  of  brevity,  I  shall  call  the  disabling  sec- 
tion, would  seem  to  reach  this  provision,  es- 
pecially when  we  take  into  consideration  the 
legislative  rule  of  construction  established  by 
the  12th  section  of  the  Act  Concerning  the 
Revised  Statutes,  which  declares  that  for  the 
purposes  of  construction,  the  Revised  Statutes 
shall  be  deemed  to  have  passed  on  the  same 
day,  and  if  any  provisions  in  the  different  parts 
or  chapters  are  repugnant  to  each  other,  that 
which  shall  be  last  in  order  thereinbefore  de- 
clared, shall  prevail,  and  so  much  of  any  prior 
provision  that  is  inconsistent  with  such  last 
provision,  shall  be  deemed  repealed  thereby. 
But  is  it  necessary  in  giving  a  fair  and  legal 
construction  to  this  enactment  to  *hold  [*161 
the  above  6th  section  repealed?  There  is  not 
at  any  rate  such  a  repugnance  in  these  pro- 
visions as  can  or  ought  to  have  such  a  bearing 
upon  the  question. 

Upon  examining  the  chapters  reported  to  the 
Legislature  by  the  revisers,  the  disabling  sec- 
tion is  not  found  printed  in  the  report  of  chap- 
ter 3d  ;  we  are,  therefore,  unaided  by  a  note  or 
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observation  which  might  assist  in  the  construc- 
tion ;  such  notes  having  usually  accompained 
all  new  important  provisions. 

Pursuing  the  established  mode  of  construc- 
tion, what  legal  mischiefs  existed  in  respect  to 
the  point  upon  which  the  provision  would  seem 
to  have  a  bearing  ?  None  are  perceived.  A 
remedy  most  certainly  cannot  be  applied  to  a 
case  where  no  evil  exists.  A  circuit  judge  can- 
not, while  he  is  such,  become  a  member  of  this 
court ;  a  judge  of  the  county  courts,  surrogate 
and  justice  01  the  peace,  may  ;  the  CJtancellor, 
Justice  of  the  Supreme  Court  and  Circuit 
Judges  can  hold  no  other  office;  while  the  same 
individual  may  be  a  judge  of  the  County  Courts, 
surrogate  and  justice  of  the  peace,  and  in  case 
of  such  individual  being  judge  and  justice  at 
the  same  time,  and  acting  in  the  two  capaci- 
ties, mischiefs  might  exist  which  were  neces- 
sary to  be  prevented  by  legislative  interference. 
The  fact  in  respect  to  this  case  is  materially 
different  from  that  of  the  same  person  being  a 
judge  and  justice.  In  form  the  circuit  judge 
signs  and  seals  the  bill  of  exceptions,  but  in 
fact,  many  of  the  causes  which  come  to  this 
court  upon  writs  of  error  are  first  argued,  judg- 
ment pronounced  in  the  Supreme  Court,  and 
then  the  bill  of  exceptions  is  framed  and  settled 
so  as  to  meet,  not  the  questions  decided  at  the 
circuit,  but  those  which  have  been  determined 
by  the  Supreme  Court,  and  such  is  the  admit- 
ted fact  in  regard  to  two  of  the  causes  referred 
to  by  the  Chancellor. 

A  justice  of  the  Supreme  Court  may,  and  in 
some  instances  it  is  his  duty  to  hold  and  pre- 
side at  the  Circuit  Courts  and  Courts  of  Oyer 
and  Terminer.  2  R.  S.,  203,  sec.  14,  el  neq.  An 
appeal  is  given  in  certain  cases  of  the  proof  of 
wills  of  real  estate  from  the  decisions  of  sur- 
rogates to  the  circuit  judge  of  the  same  circuit, 
(2  R.  S. ,  608,  sec.  99),  and  an  appeal  may  be 
entered  to  the  Court  of  Chancery  from  the  de- 
162*]  cision  of  the  circuit  *judge  upon  such 
appeal  from  a  surrogate  ;  and  appeals  may  be 
made  from  the  orders,  &c.,  of  surrogates  to  the 
Court  of  Chancery,  except  where  provision  is 
made  for  appeals  to  circuit  judges,  and  from 
orders  concerning  the  admeasurement  of  dower. 
2R.S.,609,610,secs.  100  and  104.  In  these  several 
instances  did  the  Legislature  intend  to  prohibit 
the  justice  of  the  Supreme  Court  from  partici- 
pating in  the  decision  of  a  question  that  was 
tried  before  him  at  the  circuit  ?  Or  if  the  sur- 
rogate had  been  appointed  circuit  judge,  and 
an  appeal  made  from  his  decision  as  surrogate, 
could  he  not  entertain  the  appeal  so  as  to  give 
judgment  upon  it  ?  Or  in  the  case  of  the  cir- 
cuit judge  appointed  to  the  office  of  Chancellor, 
coula  he  not  as  Chancettor  decide  the  question 
upon  the  appeal?  Should  we  hold  the  negative 
to  these  propositions.it  appears  to  me  we  should 
aid  in  creating  greater  mischiefs  than  it  was 
ever  anticipated  would  be  prevented  by  the 
provisions  of  the  disabling  section.  I  have  ad- 
verted to  the  above  provisions,  and  made  the 
foregoing  suggestions  to  show,  and  in  my  judg- 
ment they  clearly  demonstrate,  that  the  Legis- 
lature never  intended  this  disabling  section  to 
apply  to  but  one  particular  class  of  cases.where 
the  same  individual  would  have  an  opportunity 
of  examining  a  question  he  had  before  de- 
termined, by  virtue  of  his  holding  two  differ- 
ent offices  ;  but  I  doubt  whether  it  does  apply 
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to  the  judicial  officer  in  the  discharge  of  the 
functions  of  his  office,  when  that  duty  is  im- 
posed, either  by  the  directions  of  a  statute  or 
the  Constitution  ;  and  where  the  same  individ- 
ual, being  a  judicial  officer,  is  called  upon  as  a 
judge  of  an  appellate  court,  to  decide  or  take 
part  in  the  decision  of  a  cause  or  matter  which 
he  shall  have  determined  by  virtue  of  his  hold- 
ing another  and  a  different  office  which  he  has 
ceased  to  hold  and  is  incapaple  of  holding,  he 
cannot,  in  my  judgment,  be  deemed  within  the 
provisions  of  this  disabling  section. 

Is  it  to  be  intended  that  the  Legislature  will 
impose  the  duty  of  holding  a  Circuit  Court 
upon  one  of  the  justices  of  the  Supreme  Court 
in  certain  cases,  and  then  deprive  the  parties 
in  court,  or  either  of  them,  of  the  benefit  re- 
sulting from  the  examination  and  judgment  of 
such  justice  ?  Or,  that,  because  the  constitu- 
tional organs  of  the  government  have  thought 
*proper  to  bestow  upon  an  individual  [*1(>3 
who  holds  the  office  of  surrogate,  that  of  cir- 
cuit judge,  or  transfer  him  who  holds  the  lat- 
ter place  to  a  seat  on  the  bench  of  the  Supreme 
Court,  or  to  the  office  of  Chancellor  of  the 
State,  the  suitors  in  the  subordinate  forum  are 
to  be  denied  the  rights  guarantied  to  the  citi- 
zens of  the  State?  In  this  point  of  view,  the 
proposition  does  not  commend  itself  to  us  as. 
entitled  to  a  favorable  consideration.  The  citi- 
zen or  party  litigating  cannot  and  ought  not  to 
urge  his  insulated  case  to  prevent  the  selection 
of  the  most  competent  individual  to  fill  an  of- 
fice ;  nor  is  it  in  my  judgment  fitting  and  proper 
to  create  statutory  exclusions  of  this  sort.  The 
Constitution  of  the  State  having  vested  the 
power  of  appointing  certain  officers  in  the  Gov- 
ernor and  Senate,  and.  the  people  thereby  hav- 
ing declared  certain  officers  appointed  under 
and  in  pursuance  of  it  as  incapable  of  holding 
any  other  office  during  such  time  of  continu- 
ance, and  not  having  prohibited  these  same  in- 
dividuals from  taking  other  appointments,  the 
first  becoming  vacant  of  course,  it  does  seem  to 
me  there  should  be  a  plain,  explicit  and  clear 
declaration  of  the  legislative  will  before  we  can 
sanction  a  rule  which  would  go  to  deprive  a 
citizen  of  rights  which  are  common  to  all,  or 
should  be  so.  In  the  view  of  the  case  I  am  now 
pursuing,  I  take  no  notice  of  the  constitutional 
powers  of  the  Governor  and  Senate,  nor  that 
of  the  citizen.  These  are  questions  which,  when 
presented,  will  I  doubt  not  at  all  times  and  in 
all  places  receive  a  careful  examination  and  a 
just  exposition. 

I  have  gone  at  some  length  to  show  from 
cases  which  might  and,  probably,  will  exist, 
that  the  Legislature  by  cotemporaneous  enact- 
ment did  not  intend  the  disabling  section  should 
go  to  the  extent  of  exclusion  which,  upon  a- 
first  view,  might  be  accorded  to  it.  I  do  not, 
however,  mean,  so  far  as  my  own  judgment 
and  opinion  is  concerned,  to  decide  any  matter 
connected  with  the  construction  to  be  given  to 
the  section,  but  that  of  its  application  to  the 
I  Chancellor  in  the  present  instance.  I  cannot 
j  bring  my  mind  to  the  conclusion,  that  by  a  fair 
and  just  construction,  he  can  be  deemed  to  be 
excluded  from  taking  part  in  the  decision  of 
these  cases,  and  giving  judgment  therein. 

*But  if  I  am  wrong  upon  this  ques-  [*164 
tion  of  intendment  and  construction  and,  in 
fact,  the  Legislature  have  and  intended  to  ex- 
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elude  him,  thus  circumstanced,  from  decid- 
ing and  taking  part  in  the  decision  of  these 
causes,  another  inquiry  remains  to  be  disposed 
of.  Is  this  provision  constitutional ;  can  the 
Legislature  constitutionally  exercise  this  pre- 
rogative ?  The  32d  article  of  the  former  Con- 
stitution of  this  State  declared, that  there  should 
be  instituted  a  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors,  under  the 
regulations  which  should  be  established  by  the 
Legislature,  and  to  consist  of  the  President  of 
the  Senate  for  the  time  being,  and  the  Senators, 
Chancellor  and  Judges  of  the  Supreme  Court, 
or  the  major  part  of  them;  declaring  also,  that 
when  the  Chancellor  or  either  of  the  judges 
should  be  impeached,  such  person  should  be 
suspended  from  exercising  his  office  until  his 
acquittal,  and  then  proceeding  to  provide  that 
in  cases  of  appeal  the  Chancellor  should  have 
no  voice  in  the  final  sentence;  and  in  questions 
arising  upon  writs  of  error  from  the  Supreme 
Court,  the  judges  of  that  court  should  have  no 
voice  in  affirmance  or  reversal.  The  Legisla- 
ture by  this  provision  were  authorized  to  es- 
tablish regulations  for  the  organization  and 
government  of  the  court  ;  and  by  the  Act 
passed  in  1784,  revised  in  1801,  the  President  of 
the  Senate  was  restricted  to  a  casting  vote  in 
case  of  an  equal  division  among  the  other 
members  of  the  court.  Then  the  Legislature 
exercised  the  power  of  exclusion  which  was 
acqueisced  in  by  the  different  presiding  officers 
of  this  court  until  the  adoption  of  the  new  Con- 
stitution. It  is  not  necessary  on  this  occasion 
to  inquire  how  far  the  power  of  regulation  ex- 
tended, or  to  what  particulars,  if  as  is  assumed 
by  the  present  Chancellor  in  the  case  of  the 
claim  of  Lieutenant-Governor  Throop,  neither 
the  Legislature  nor  this  court  have  power  to 
deprive  any  member  of  the  right  of  voting, 
there  must  be  an  end  of  the  question.  But  the 
5th  article  of  the  present  Constitution  declares 
that  this  court  shall  consist  of  the  President  of 
the  Senate,  the  Senators,  the  Chancellor  and  the 
Justices  of  the  Supreme  Court,  or  the  major 
part  of  them  ;  and  then  enumerates  the  par- 
ticular cases  in  which  the  Chancellor  and  Jus- 
tices of  the  Supreme  Court  shall  be  excluded 
from  the  right  of  voting.  At  the  commence- 
1 65*]  ment  *of  the  session  of  the  Legislature 
in  1829  (2  Wend.,  209),  this  court  decided  ,that 
an  oath  of  office  was  not  necessary  to  be  ad- 
ministered to  Senators,  on  taking  their  seats  as 
members  of  the  Court  of  Errors,  in  addition  to 
their  oath  of  office  as  Senators  ;  and  that  their 
duties  as  members  of  the  Court  for  the  Correc- 
tion of  Errors  devolved  upon  them  as  Senators 
of  the  State.  If  authority  were  necessary  to 
establish  any  given  proposition  tending  to  illus- 
trate the  position  that  this  is  a  constitutional 
tribunal,  and  beyond  legislative  restriction  and 
regulation  over  the  power  and  right  of  the 
members,  this  appears  to  be  one.  Formerly,  an 
oath  of  office  was  administered  to  the  members 
of  the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors,  in  addition  to 
the  oath  as  members  of  the  Senate;  and  by  the 
6th  article  of  the  new  Constitution,  an  oath 
therein  prescribed  is  to  be  administered  to 
members  of  the  Legislature  and  all  officers,  ex- 
ecutive and  judicial,  except  such  inferior  of 
fleers  as  may  by  law  be  exempted. 
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But  we  are  aided  in  the  view  here  taken  of 
this  provision  of  the  present  Constitution  by 
another  decision  of  this  court,  both  in  regard 
to  the  point  determined  and  the  reasoning 
urged  in  support  of  it.  On  Jan.  12,  1829,  the 
Lieuteuant-Governor  claimed  the  right,  as  Pres- 
ident of  the  Senate,  to  express  his  opinion 
upon,  and  vote  in  the  decision  of  every  ques- 
tion arising  in  this  court,  although  not  called 
upon  to  give  a  oasting  vote  ;  the  claim  having 
been  stated,  a  resolution  to  that  effect  was  of- 
fered, which  stood  over  for  consideration  until 
Jan.  26,  1829,  when  the  resolution  was  called 
up  and  finally  decided.  In  giving  his  opinion, 
the  Chancellor  remarked,  that  "the  question 
now  to  be  considered  is,  whether  this  court  by 
a  rule,  or  the  Legislature  by  law,  can  deprive 
any  particular  member  or  members  of  the  right 
to  express  an  opinion  on  any  question  before 
the  court,  or  exclude  them  from  a  voice  in  the 
decision  thereof,  except  in  the  particular  cases 
specified  in  the  Constitution."  It  is  true  that 
in  respect  to  the  claim  set  up,  there  existed  no 
legislative  declaration,  except  the  provisions  of 
the  llth  section  of  the  Act  of  1801, 1R.  L.,135, 
enacted  before  the  new  Constitution  was  adopt- 
ed, and  was  in  force  and  binding  upon  thi» 
*  court,  unless  it  was  repugnant  to  the  [*16(> 
Constitution,  and  thereby  abrogated.  Vide 
13th  sec.  of  Art.  VII. ,  Const.,  1  R.  S.,  54.  This, 
however,  is  to  be  understood  upon  the  assump- 
tion that  the  provisions  of  this  section  of  the 
Act  of  1801  were  constitutional.  The  Chancel- 
lor,in  his  opinion,  seemed  to  assume  the  ground 
that  there  was  no  material  difference  between 
the  present  and  the  former  Constitution  in  re- 
lation to  the  power  and  right  of  the  members 
of  the  court ;  therefore,  so  far  as  that  decision 
goes,  which  is  chiefly  to  be  collected  from  the 
facts  existing,  and  the  reasoning  of  the  case, 
the  question  here  is  stare  deems.  It  was  fur- 
ther remarked,  and  in  which  I  fully  concur, 
that  the  Legislature  have  now  the  power  to 
regulate  the  proceedings  of  this  court,  but  that 
it  is  not  within  the  constitutional  power  of  the 
Legislature  or  of  this  court  to  deprive  any  mem- 
ber of  the  power  of  voting,  except  in  the  par- 
ticular cases  provided  for  in  the  Constitution, 
or  in  the  cases  which  are  always  implied  ex- 
ceptions founded  upon  a  universal  principle  of 
justice.  The  Chancellor,  I  think,  in  the  pres- 
ent instance,  does  not  stand  within  the  influ- 
ence of  the  rule  of  implied  exceptions.  We 
cannot  presume  that  the  feelings  and  wishes  of 
an  individual,  holding  a  high  judicial  station, 
will  influence  his  judgment  in  the  re-exam- 
ination of  a  cause  which  he  has  before  de- 
cided, while  sitting  in  a  subordinate  judicial 
tribunal. 

The  framers  of  the  Constitution  never  in- 
tended, in  my  judgment,  to  invest  the  Legis- 
lature with  power  to  declare  any  member  of 
this  court  incompetent  to  sit  as  a  judge,  ex- 
cept in  the  specified  cases  in  the  Constitution 
itself  ;  and  this  court  never  can  deny  that  pow- 
er, except  in  the  express  and  implied  excep- 
tions. 

Thus  have  I  endeavored,  for  myself,  to  form 
a  conclusion  upon  this  important  and  interest- 
ing question  of  constitutional  law.  It  is  a  sub- 
ject which  should  at  all  times  be  approached 
with  caution,  and  an  earnest  desire  to  arive  at 
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•correct  results,  and  at  the  same  moment  duty 
impels  us  to  pronounce  our  determination, 
whatever  it  may  be.  If  the  view  taken  in  the 
first  instance  in  regard  to  this  subject  is  not 
•correct,  and  the  disabling  section  reaches  the 
Chancellor,  sitting  as  a  member  of  this  court  of 
last  resort,  in  obedience  to  the  Constitution  I 
167*]  am  constrained  *to  say,  that  in  this  re- 
spect the  provision  is  unconstitutional  and  void. 
I  am,  therefore,  of  opinion  th*t  the  Chancellor 
has  the  right  and  the  power  to  decide  and  take 
part  in  the  decision  of  the  causes  referred  to  by 
him,  notwithstanding  the  disabling  section  of 
the  Revised  Statutes. 

By  Mr.  Senator  Oliver.  It  will  be  readily 
admitted  that  the  Constitution  is  the  supreme 
law  of  the  land,  and  that  all  Acts  of  the  Legis- 
lature, in  violation  of  that  instrument,  are  null 
and  void,  and  must  be  so  pronounced  by  every 
judicial  tribunal  called  upon  to  decide  between 
them,  in  cases  of  collision. 

The  Constitution,  Art.  5,  sec.  1,  declares  that 
the  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors,  shall  consist  of  the 
President  of  the  Senate,  the  Senators,  the  Chan- 
cellor and  the  Justices  of  the  Supreme  Court, 
or  a  major  part  of  them.  Chancellor  Kent,  in 
6  Johns.,  416,  417.  remarks  that  "these  are  the 
officers  who  are  to  constitute  the  court.  This 
is  its  general  description,  its  permanent  and 
component  organization.  The  remainder  of 
the  section  qualifies  and  restricts  the  exercise 
of  the  judicial  power  of  the  Chancellor  and 
judges  in  certain  specified  cases.  In  case  of 
impeachment,  the  Chancellor  or  judge  im- 
peached is  suspended  from  exercising  his  of- 
fice until  his  acquittal.  In  this  instance  the 
disqualification  for  the  time  being  becomes 
complete  and  absolute,  and  the  officer  cannot 
sit  as  a  member.  But  in  cases  of  appeals  and 
writs  of  error,  the  language  of  the  Constitution 
is  materially  different.  It  imposes  no  other  re- 
striction upon  the  rights  of  the  Chancellor  and 
judges  as  full  and  perfect  members  of  the 
court,  than  simply  this :  that  on  appeals  the 
Chancellor  shall  not  have  a  voice  in  the  final 
sentence,  and  on  writs  of  error  the  judges  shall 
not  have  a  voice  for  the  affirmance  or  reversal 
of  the  judgment.  In  every  other  respect  their 
rights,  as  members,  remain  in  full  force.  Every 
exception  to  the  general  delegation  of  consti- 
tutional power  is  to  be  taken  strictly.  This  is 
a  settled  rule  of  interpretation.  The  general 
grant  is  to  them  as  members  ;  the  exception  is, 
that  they  shall  not  vote  in  the  given  case.  The 
Chancellor  and  judges  are  then  regular  consti- 
1 68*]  tutional  members  of  *this  court,  with 
powers  and  immunities  equal  to  those  of  other 
members,  and  with  an  equal  and  perfect  right 
to  speak,  act  and  vote  in  all  cases,  and  on  all 
questions  arising  upon  appeals  and  writs  of 
error,  subject  only  to  the  express  and  definite 
limitation  which  I  have  mentioned.  There  can 
be  no  just  doubt  of  the  correctness  of  this  con- 
struction." Judge  Thompson  says.in  6  Johns., 
409,  "the  judges  are  made  constituent  mem- 
bers of  this  court,  and  thereby  necessarily  ac- 
quire a  right  to  vote  in  all  cases,  and  upon  all 
questions,  except  on  the  affirmance  or  reversal 
of  their  judgments."  The  same  remark  applies 
with  equal  force  to  the  case  of  the  Chancellor; 
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for  he  is  only  restricted  from  voting  on  the 
final  sentence  upon  an  appeal  from  a  decree  in 
chancery.  These  opinions  of  Judge  Thompson 
and  Ch.  J.  Kent,  though  expressed  with  refer- 
ence to  the  former  Constitution  of  the  State, 
are  applicable  to  the  provisions  of  the  present 
one,  which  contains  no  other  restrictions  upon 
the  right  of  the  Chancellor  and  judges  than 
those  before  mentioned.  Indeed,  it  may  per- 
haps be  considered  as  having  additional  force 
from  the  circumstance,  that  by  the  old  consti- 
tution the  Court  for  the  Correction  of  Errors 
was  to  be  instituted  "  under  the  regulations 
which  should  be  established  by  the  Legisla- 
ture ;"  a  clause  that  is  entirely  omitted  in  the 
new  Constitution,  which  seems  not  to  contem- 
plate any  Act  of  the  Legislature  as  necessary 
for  the  institution,  organization  or  regula- 
tion of  the  court,  nor  to  recognize  any  power 
in  that  body  to  limit,  restrict,  enlarge  or  ex- 
plain the  privileges  of  the  members  of  the 
court.  So  the  present  Chancellor,  in  delivering 
the  opinion  upon  the  rights  of  the  Lieuten- 
ant-Governor  as  a  member  of  this  court,  an 
opinion  in  which  a  great  majority  of  this 
court  coincided,  expressed  himself  thus  :  "  I 
also  insist,  that  it  is  not  in  the  power  of  the 
Legislature  or  of  this  court,  to  deprive  any 
member  of  the  power  of  voting,  except  in  the 
particular  cases  provided  for  in  the  Constitu- 
tion, or  in  cases  which  are  always  implied, 
founded  upon  the  universal  principle  of  justice 
that  no  one  shall  be  a  judge  in  his  own  cause, 
or  in  cases  where,  from  his  connection  with 
the  parties,  there  is  a  reasonable  .presumption 
that  his  feelings  and  wishes  will  influence  his 
judgment."  2  Wend.,  218,  21$. 

*With  regard  to  the  first  exception  [*  1 69 
which  the  Chancellor  here  mentions,  viz. :  that  no 
man  shall  be  a  judge  in  his  own  case,  the  pro- 
priety of  it  is  so  clearly  evident,  and  the  extent 
of  its  application  so  clear,  precise  and  definite, 
that  there  can  be  no  hesitation  in  admitting  it  to 
operate.  It  was  long  since  held,  that  an  Act 
of  Parliament,  which  should  give  to  a  man 
power  to  try  all  causes  that  should  arise  within 
his  manor  of  Dale,  would  not  be  construed  to 
extend  to  a  cause  in  which  he  himself  should 
be  a  party,  because  it  would  be  unreasonable 
that  any  man  should  decide  his  own  cause.  1 
Bl.  Com.,  91.  But  when  we  attempt  to  go  be- 
yond this  plain  and  definite  case,  and  extend 
the  exceptions,  or  the  right  of  the  Legislature 
to  declare  them  to  all  cases  where  the  judge 
may  be  so  connected  with  the  parties  as  to  af- 
ford what  the  Chancellor  denominates  a  reason- 
able presumption,  that  his  feelings  and  wishes 
will  influence  his  judgment,  it  seems  to  me 
that  we  shall  introduce  a  laxity  of  construction 
which  the  framers  of  the  Constitution  could 
never  have  contemplated,  and  which  might  be 
dangerous  as  well  as  inconvenient  in  its  exer- 
cise. If  connection  with  the  parties,  which  is 
only  sufficient  to  afford  a  reasonable  presump- 
tion of  bias  on  the  mind  of  the  judge,  is  to 
authorize  the  Legislature  to  abridge  his  power 
of  voting,  where  shall  the  line  be  drawn  ? 
Whatever  other  circumstances  furnish  the  same 
presumption,  and  what  these  are,  each  succes- 
sive Legislature  may  judge  for  itself,  will  af- 
ford an  equal  reason  for  excluding  him  from 
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having  a  voice  in  the  decision  ;  whatever  con- 
stitutes a  ground  of  challenge  to  the  favor  in 
the  case  of  a  juror,  is  made  such,  upon  the  pre- 
sumption that  the  circumstances  upon  which 
the  challenge  arises  may  operate  upon  his  feel- 
ings and  wishes,  and  so  influence  his  judg- 
ment, and  upon  the  same  principle  within  the 
broad  language  of  the  Chancellor,  it  might  con- 
stitute one  of  those  implied  exceptions,  under 
which  a  Chancellor  or  judge  might  be  excluded 
from  voting  in  this  court.  The  vagueness  and 
uncertainty  of  such  a  rule  of  construction  fur- 
nishes a  very  forcible  objection  to  its  applica- 
tion as  a  rule  of  interpretation  to  the  provisions 
of  a  Constitution,  which,  of  all  instruments, 
requires,  for  the  peace  and  quiet  of  those  who 
17O*]  *live  under  it,  that  the  construction  of 
its  various  provisions  should  be  precise  and 
definite,  and  the  powers  conferred  or  restric- 
tions imposed  by  it  distinctly  and  accurately 
ascertained  and  limited. 

With  the  single  exception,  therefore,  which 
has  been  already  mentioned,  it  is  perhaps  the 
wisest  and  safest  course  to  deny  the  power  of 
the  Legislature  to  exclude  any  member  of  the 
court  from  voting,  except  in  the  cases  particu- 
larly specified  in  the  Constitution.  The  power 
•of  this  court  to  do  so  was  denied  by  Ch.  J. 
Kent,  and  Judge  Thompson,  as  we  have  before 
seen;  and  the  Chancellor  says,  in  2  Wend.,  219, 
that  "the  judges  of  the  Supreme  Court,  under 
the  new  Constitution, have  supported  that  opin- 
ion of  their  predecessors;  and  that  this  court  has 
finally  pronounced  in  favor  of  that  opinion." 
The  same  principles  which  lead  to  a  denial  of 
the  power  of  the  court  thus  to  exclude  one  of 
its  members  from  voting  in  a  case  where  the 
constitutional  prohibition  does  not  reach  him, 
equally  lead  to  a  denial  of  the  power  of  the 
Legislature  to  do  so.  For,  if  he  has  by  the 
Constitution  a  right  to  vote,  the  Legislature 
have  no  more  power  to  take  it  from  him  than 
the  court  have;  for  the  Constitution  is  the  su- 
preme and  paramount  law  of  the  State,  before 
which  the  Legislature  as  well  as  the  judiciary 
must  bow  in  submission. 

But  even  if  we  were  to  admit  the  latitude  of 
construction  which  some  of  the  Chancellor's 
expressions  in  the  case  alluded  to  would  seem 
to  allow,  still  the  circumstances  of  the  case, 
which  give  rise  to  the  present  question,  ought 
not  to  be  considered  as  forming  what  he  de- 
nominates, "an  implied  exception,  founded 
upon  a  universal  principle  of  justice."  For  it 
is  a  well  known  fact,  that  from  the  time  of  the 
statute  which  directed  bills  of  exceptions  taken 
at  the  circuit  to  be  returned  into  the  Supreme 
Court,  to  be  passed  upon  by  that  court  before 
bringing  a  writ  of  error,  down  to  the  appoint- 
ment of  circuit  judges,  the  judge  who  tried 
the  cause  at  Nisi  Prius,  constituted  a  part  of 
the  Supreme  Court  who  passed  in  judgment 
upon  his  Nisi  Prius  decisions,  and  was  equally 
to  hear  and  decide  upon  a  bill  of  exceptions  in 
bank  as  his  brother  judges.  Such,  too,  was  al- 
ii *7  1*]  ways  the  practice  upon  cases  *made  at 
the  circuit.  It  cannot,  therefore,  be  considered 
that  the  fact  of  having  once  decided  a  ques- 
tion, furnishes  such  a  reason  for  excluding  a 
judge  from  passing  upon  it  again,  as  to  con- 
stitute one  of  those  strong  cases  which  are  sup- 
posed to  furnish  an  implied  exception  to  the 
WEND.  6.  N.  Y.  R.,  10. 


general  power  delegated  by  the  Constitution  ; 
especially  as  all  exceptions  to  such  general 
power  are,  as  Chancellor  Kent  said, to  be  strictly 
construed.  Thus,  in  the  case  of  Tates  v.  Peo- 
ple, 6  Johns.,  467,  Clinton,  Senator,  says:  "Al- 
though the  gravamen  complained  of  in  this 
case  originated  in  the  Court  of  Chancery  ;  yet 
the  Chancellor  is  a  constitutional  judge,  and 
may,  if  he  sees  fit,  give  his  reasons  and  vote." 
And  in  the  case  of  Spencer  v.  Southwick,  11 
Johns.,  578,  Chancellor  Kent,  though  he  de- 
clined giving  an  opinion  in  this  court,  as  the 
cause  must  be  decided  on  grounds  discussed 
and  adjudged  in  the  Supreme  Court  when  he 
presided  there,  evidently  did  so  from  motives 
of  delicacy  alone,  and  not  from  any  doubt  of 
his  constitutional  power  to  vote  in  his  capacity 
of  Chancellor,  upon  every  writ  of  error  to  the 
Supreme  Court  (at  whatever  time  that  court 
might  have  decided  the  cause,  and  whether 
he  had  participated  in  the  decision  or  not);  and 
in  the  case  of  Schauber  v.  Jackson.,  2  Wend., 
12,  the  Chancellor  gave  an  opinion,  and  voted 
in  the  final  decision  of  a  writ  of  error  brought 
upon  a  bill  of  exceptions  taken  to  his  opinion 
as  a  circuit  judge;  and  no  member  of  the  court 
supposed  that  the  fact  of  his  having  made  the 
decision  at  Nisi  Prius  could,  by  any  implication, 
abridge  his  constitutional  power  of  acting  upon 
the  case  in  this  court,  and  no  one  doubted 
its  being  a  case  fully  embraced  within  that 
power. 

From  the  foregoing  remarks,  it  will  be  seen 
that,  in  my  opinion,  the  3d  sec.  of  tit.  1st,  ch. 
3d  of  the  Revised  Acts,  so  far  as  it  goes  to  ex- 
clude from  a  participation  in  the  decision  of  a 
matter  or  cause  in  this  court  any  member  of 
the  court,  upon  the  sole  ground  that  he  has  be- 
fore determined  it  while  sitting  in  some  .other 
court,  though  not  so  as  to  bring  him  within 
the  constitutional  exceptions,  is  an  unauthor- 
ized restriction  of  the  powers  which  the  Con- 
stitution confers  upon  the  members  of  this 
court  and,  consequently,  null  and  void.  It 
follows,  that  the  Chancellor  has  the  legal  power 
to  sit  in  the  *hearing,  and  vote  in  [*172 
the  decision  of  the  causes  which  have  been 
mentioned,  and  all  others  similarly  situated. 
Whether  that  power  ought  or  ought  not  to  be 
exercised  is  a  question  for  his  own  judgment. 

Whereupon,  the  court  proceeded  to  the  de- 
termination of  one  of  the  three  causes  which 
led  to  the  discussion  of  the  question  as  to  the 
right  of  the  Chancellor  to  vote  in  the  decision 
of  the  same,  and  the  Chancellor  was  called  upon 
by  the  President  of  the  Senate  for  his  opinion 
as  to  the  decision  to  be  made  in  one  of  the 
causes.  To  elicit  the  opinions  of  the  members 
of  the  court,  Mr.  Senator  Benton  objected  to 
the  Chancellor's  voting  in  the  decision  of  the 
cause,  and  Mr.  Senator  Todd  submitted  a  reso- 
lution containing  a  preamble  setting  forth  the 
circumstances  and  concluding  in  th'ese  words: 
' '  Resolved  that  the  court  do  not  sustain  the 
objection;"  which  resolution  being  put  to  vote, 
Senators  Boughton,  Maynard,  Me  Mar  tin,  Tracy, 
Wheeler,  Warren  and  Woodward  declined  to 
pass  upon  the  same  ;  Senators  Allen,  Arm- 
strong, Beardsley,  Benton,  Conklin,  Deitz,  Gere, 
Hubbard,  McLean,  Oliver.  Rexford,  Sherman, 
Tallmadge,  Throop&nd  Todd  voted  for  its  adop- 
tion, and  Senator  Mather  voted  against  it. 
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t>. 
JACKSON,  ex  dera.  J.  BROWN  ET  AL. 

Witts — Revocation  of —  When  Lout  Will  Presumed 
Destroyed  Animo  Revocandi — Duplicate  Witt 
— Declarations  of  Testator  in  Last  Sickness  as 
Evidence —  Witnesses,  Competency  of. 

Where  a  will  was  duly  executed,  and  in  the  custody 
of  the  testator  for  five  years  afterwards,  and  within 
ten  months  previous  to  his  decease,  but  could  not 
be  found  after  his  decease ;  it  was  held  that  the  lesral 
presumption  was  that  the  testator  had  destroyed  it 
animo  revocandi,  although  it  appeared  that  within 
a  fortnight  before  his  death  he  applied  to  a  scrivener 
who  had  drawn  a  codicil,  to  draw  another  codicil  to 
his  will,  which,  however,  was  not  drawn,  nor  was  the 
will  at  the  time  produced  to  the  scrivener.  The  will 
in  this  case  was  made  in  1816 ;  of  course  not  affected 
by  the  Revised  Statutes. 

A  duplicate  will  in  the  hands  of  a  third  person, 
would,  it  seems,  under  such  circumstances,  be  con- 
sidered equally  void. 

The  declarations  of  a  testator,  in  his  last  sickness, 
are  admissible  evidence,  to  strengthen  or  repel  the 
presumption  that  a  will  once  legally  executed  but 
not  found  at  the  death  of  the  testator  had  been  de- 
stroyed by  him.  Per  Chancellor  Wai  worth. 

Evidence  of  the  relative  situation  in  point  of  prop- 
erty of  the  children,  of  a  testator,  is  inadmissible  in 
support  of  the  presumption  of  a  revocation  of  a 
will  where  there  is  no  change  in  the  circumstances 
of  the  children  between  the  making  of  the  will  and 
the  time  of  the  alleged  revocation. 

A  plaintiff  in  ejectment  may  be  sworn  on  the  trial 
of  a  cause  to  prove  search  made  for  a  will  under 
which  he  claims,  but  beyond  that  he  is  not  permitted 
to  state  anything. 

Citations— 5  Serg.  &  R.,  207 ;  6  Serg.  &  R.,  56 ;  13 
Serg.  &  R.,  323 ;  3  Phila..  126, 128,  552 ;  2  Phila.,  23, 25 ; 

2  Hagg.  Eccl.,  179,  266,  328,  329,  632 ;  2  R.  S.  68,  sec.  67 ; 

3  Wils..  497,  521 ;  Cowp.,  37,  49,  87,  88,  92 ;  2  W.  Bl., 
937  ;  Lofft.,  282,  558 ;  7  Bor.,  P.  C-,  344 ;  1  Bay,  4(54 ;  2 
Ball.,  237,  286 ;  1  Phil.,  375 ;  2  Adams,  223,  226 ;  6  Cow., 
382,  383  ;  4  Burr.,  2514  ;  4  Cow.,  490 ;  1  R.  L.,  365:  7  Bro., 
Par.  Cas.,  44, 344  ;  3  East,  123 ;  1  Phillm.,  466 ;  1  Stark. 
Ev.,  376,  399,  400,  410 ;  3  Phillim.,  128,  452,  462,  552  :  3 
Stark.  Ev.,  1715 :  Swinburn,  38,  pt.  7,  sec.  16-538 ;  Toll. 
Ex.,  46 :  1  Pow.  Dev.,  529,  n.  539,  595 ;  10  Johns.  358 ; 
1  Tnst.,  113 ;  13  Johns.,  334 ;  19  Johns.,  159. 

TERROR  from  the  Supreme  Court.  In  1816, 
-Lj  Benajah  Brown  made  his  will,  and  by  it 
devised  the  whole  of  his  real  and  personal  es- 
tate to  six  sons,  he  having  at  the  time  six  sons, 
six  daughters  and  one  grandson  ;  charging  his 
estate  with  the  payment  of  $200  to  each  of  his 
daughters,  and  of  a  like  sum  to  his  grandson. 
In  1821,  he  made  a  codicil  to  his  will,  by  which 
an  alteration  was  made  in  the  disposition  of 
the  property,  so  that  the  shares  of  two  of  his 
sons  were  given  to  a  trustee  for  their  use.  The 
codicil  was  duly  executed,  attached  to  the  will 
and  taken  by  Brown.  Brown  resided  in  the 
County  of  Rensselaer  ;  in  the  month  of  May, 
1822,  he  went  to  pay  a  visit  to  several  of  his 


children,  who  resided  in  the  County  of  West- 
chester.  Whilst  there  he  called  on  the  indi- 
vidual who  had  written  the  codicil  for  him  in 
1821,  and  requested  him  to  draw  another  codi- 
cil to  his  will,  but  did  not  produce  his  will. 
The  codicil  was  not  drawn,  and  the  next  day 
the  decedent  sickened,  and  about  two  weeks 
afterwards  died.  No  will  was  found  about  the 
person  or  *effects  of  the  decedent,  nor  f*l  74 
at  his  residence  ;  his  desk  was  searched,  where 
notes,  deeds  and  other  valuable  papers  were 
found,  but  no  will.  The  decedent  was  a  wid- 
ower, and  for  about  two  years  previous  to  his 
death  one  of  his  daughters,  Nancy  Ayres,  had 
resided  with  him  ;  a  grandson,  son  of  the  de- 
fendant, had  also  resided  with  him  for  some 
time  previous  to  his  death.  When  Mrs.  Ayres 
was  informed  of  the  sickness  of  her  father, 'she 
went  to,  remained  with  and  took  care  of  him 
until  his  death.  Mrs.  Ayres  testified  that  her 
father  died  about  three  weeks  after  he  left 
home  ;  that  he  kept  his  papers  in  a  desk  ;  that 
a  short  time  previous  to  his  leaving  home  she 
observed  him  take  something  from  his  desk 
which  appeared  to  her  like  papers  ;  he  seemed 
to  be  sly  about  it,  and  was  going  to  Troy.  Be- 
fore he  left  home  for  Westchester  he  was  very 
attentive  to  the  arrangement  of  his  papers  ;  she 
saw  him  once  or  twice  burn  papers  which  he 
took  from  his  desk,  and  when  he  went  away 
he  took  a  bundle  of  papers  with  him.  He  was 
72  years  old.  Two  of  the  lessors  of  the  plaint- 
iff were  sworn,  although  objected  to  by  the 
defendant ;  one  stated  the  search  made  for  the 
will  in  Westchester  and  at  the  residence  of  the 
decedent  ;  the  other,  that  whilst  his  father  lay 
sick  he  examined  his  trunk,  and  found  two  or 
three  loose  papers  in  it,  but  no  will. 

The  above  facts  appeared  on  the  trial  of  an 
action  of  ejectment,  brought  by  three  of  the 
sons,  claiming  as  devisees  under  the  will  of 
1816,  against  the  husband  of  one  of  the  daugh- 
ters, who  was  in  possession  of  part  of  the  real 
estate  of  the  decedent,  and  who  entered  into 
a  special  consent  rule,  claiming  an  interest  in 
the  premises  as  a  tenant  in  common.  The  cause 
was  tried  at  the  Rensselaer  Circuit,  before  the 
Hon.  John  Woodworth,  then  one  of  the  Jus- 
tices of  the  Supreme  Court.  On  the  trial  of 
the  cause  it  was  offered  to  be  pro\  ed  that  one 
of  the  daughters  of  the  decedent  was  at  the 
time  of  his  death  the  mother  of  a  large  family 
of  children,  and  that  she  and  her  husband  were 
wholly  unable  to  support  them  ;  the  relative 
situation  of  the  other  children  of  the  decedent, 
in  point  of  property,  was  also  offered  to  be 


NOTE.— Wills— Revocation  by  burning,  canceling, 
tearing,  or  obliterating. 

To  make  any  act  of  destruction  or  cancellation  of  a 
will  operate  an  a  revocation,  the  act  must  be  done 
animo  revocandi. 

Jackson  y.  Halloway,  7  Johns.,  394 ;  Jackson  v. 
Potter,  9  Johns.,  312 ;  Dan  v.  Brown,  4  Cow.,  490 ; 
Idley  v.  Bowen,  11  Wend.,  227 :  Smith  v.  Wait,  4 
Barb..  28;  Allison  v.  Allison,  7  Dana,  94;  Baton  v. 
Watson,  13  Ga.,  63 ;  Rhodes  v.  Vinson.  9  Gill.,  169 ; 
Burtenshaw  v.  Gilbert,  1  Cowp.,  49. 

Where  the  intent  to  revoke  exists,  very  slight  injury 
to  the  instrument  is  sufficient.  Jackson  v.  Betts,  6 
Cow.,377 ;  Dan  v.  Brown,  4  Cow.,  483 ;  Avery  v.  Fix- 
ley,  4  Mass.,  460;  Baptist  Church  v.  Roberts,  2  Pa., 
St.,  110;  Sweet  v.  Sweet,  5  Redf.  (N.  Y.),  451;  Martins 
v.  Gardiner,  8  Sim.,  73 ;  Price  v.  Powell.  3  H.  &  N., 
341 ;  Johnson  v.  Brailsf  ord,  2  Nott.  &  McC.,  272. 

As  to  when  destruction  or  cancellation  by  testator 
does  not  amount  to  a  revocation,  see,  Matter  of  Fore- 
man, 54  Barb-,  274 ;  Idley  v.  Bowen,  11  Wend.,  227 ; 
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Smith  v.  Wait,  4  Barb.,  28 ;  Nelson  v.  McGiffert,  3 
Barb.  Ch,.  158;  Voorhis,  50  Barb.,  119:  Clark  v.  Smith, 
34  Barb.,  140 ;  Burns  v.  Burns,  4  Serg.  &  R.,  295. 

The  rule  as  to  the  revocation  in  tliat  thesame  <•<(;"'('- 
ity  is  required  to  revoke  a  wulas  to  makeone.  Allison 
v.  Allison,  7  Danf .,  94;  Matter  of  Foreman,  54  Barb., 
274,  supra,  and  following  cases  there  cited;  see,  also, 
Rhodes  v.  Vinson,  9  Gill,  169;  Baton  v.  Watson,  13 
Ga.,  63;  Boyd  v.  Cook,  3  Leigh.,  32;  Malone  v. 
Hobbs,  1  Robinson,  46;  Hise  v.  Fincher.  10  Ired.,  139; 
Pryor  v.  Coygin,  17  Ga.,  444. 

The  mere  intention  or  attempt  to  destroy  or  cancel 
does  not  amount  to  a  revocation.  Jackson  v.  Betts,  9 
Cow.,  208:  Malone  v.  Hobbs,  1  Rob.  (Va.),  246; 
Runkle  v.  Gates,  11  Ind.,  95 ;  Mundy  v.  Mundy,  15 
N.  J.  Eq.,  290;  Gains  v.  Gains.  2  A.K.  Marsh.,  190; 
Clarke  v.  Scripps,  22  Enir.  L.  &  Eq.,  527.  But  see. 
Smiley  v.  Gambill,  2  Head.,  164 ;  Ford  v.  Ford.  7 
Humph.,  104;  Voorheesv.  Voorhees,  39  N.  Y.,  M3; 
Bohanan  v.  Walcott,  1  How.  (Miss-),  346 ;  Kent  v. 
Mahaffey,  10  Ohio  St.,  204. 
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shown.  This  evidence  was  objected  to  by  the 
plaintiff,  and  overruled  by  the  judge,  who,  after 
175*]  the  testimony  *was  closed,  decided  and 
declared  the  law  to  be  that  if  the  will  was  duly 
executed,  and  once  an  existing  will,  and  in 
the  hands  of  the  testator,  unless  there  be  evi- 
dence of  its  having  been  canceled  or  revoked 
by  the  testator,  the  law  presumes  its  continued 
existence  to  the  death  of  the  testator  ;  that  the 
facts  proved  by  the  defendant  were  not  suffi- 
cient in  judgment  of  law  to  warrant  the  infer- 
ence that  the  will  had  been  canceled  or  de- 
stroyed by  the  testator,  or  to  justify  the  jury 
in  finding  that  the  testator  revoked  his  will, 
and  that  he  should  so  state  the  law  to  them  ; 
and  that  the  counsel  for  the  defendant  could 
not  be  permitted  to  argue  to  the  jury  that  those 
facts  alone  would  justify  them  to  find  that  the 
will  had  been  revoked.  To  which  opinion  and 
decisions  the  counsel  for  the  defendant  ex- 
cepted.  The  jury  found  for  the  plaintiff.  The 
defendant  applied  to  the  Supreme  Court  for  a 
new  trial,  which  was  refused.  See  the  reasons 
of  the  Supreme  Court,  9  Cow.,  208.  Where- 
upon the  defendant  sued  out  his  writ  of  error. 

The  cause  here  was  argued  by, 

Messrs.  J.  Paine  and  B.  F.  Butler,  for 
the  plaintiff  in  error. 

Mr.  J.  P.  Cushman,  for  the  defendant  in 
error. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  Before  I  proceed  to 
the  examination  of  the  more  important  ques- 
tions in  this  cause,  it  may  be  proper  briefly  to 
notice  the  objection  to  a  decision  of  the  judge, 
as  to  the  admissibilityof  evidence  to  prove  the 
situation  of  the  testator's  children  as  to  prop- 
erty at  the  time  of  his  death. 

Wherever  a  doubt  is  raised  by  the  evidence 
as  to  the  mental  capacity  of  the  testator,  or  as 
to  the  exercise  of  undue  influence  in  obtaining 
a  testamentary  disposition  of  the  property  of  a 
man  whose  mind  is  weakened,  or  rendered 
imbecile  by  age  or  disease,  the  reasonableness 
of  the  will,  in  relation  to  those  who  are  the 
natural  objects  of  the  testator's  bounty,  is  a 
proper  subject  for  the  consideration  of  the 
court  or  jury,  in  determining  whether  it  was 
made  by  him  while  in  the  full  possession  of 
his  mental  faculties,  as  a  free  and  voluntary 
176*]  *act,  or  was  obtained  by  fraud  or  un- 
due influence.  5  Serg.  &  R,  207;  6  Id.,  56;  13 
Id.,  323.  So.  I  apprehend,  on  a  question  of 
revocation  arising  from  an  equivocal  act  of  a 
testator  leaving  it  doubtful  whether  the  act 
was  done  animo  revocandi,  or  where  the  will 
cannot  be  found  at  the  testator's  death,  the 
party  claiming  in  opposition  to  the  will  may 
give  evidence  of  such  a  change  in  property  of 
the  testator,  or  in  the  situation  of  his  family, 
as  might  have  furnished  a  reasonable  motive 
for  the  revocation.  Thus  in  Loxley  v.  Jackson, 
3  Phil.,  128,  the  testatrix  made  a  will,  by 
which  she  gave  the  bulk  of  her  property  to  a 
nephew.  Finding  afterwards  that  he  was  liv- 
ing in  adultery  with  a  servant  girl,  she  secret- 
ly made  a  new  will,  giving  most  of  her  prop- 
erty to  others.  At  her  death  the  last  will  was 
not  to  be  found  ;  and  the  nephew  was  permit- 
ted to  give  evidence  that,  after  the  making  of 
the  last  will,  the  testatrix  had  ascertained  that 
he  had  discarded  the  servant  girl  and  abandoned 
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his  dissolute  habits;  to  strengthen  the  presump- 
tion that  the  testatrix  had  destroyed  the  last 
will  for  the  purpose  of  reviving  the  first  in  his 
favor.  The  same  principle  is  recognized  in 
Richards  v.  Mumford,  2  Phil.,  25.  So,  on  the 
other  hand,  in  Mynn  v.  Robinson,  2  Hagg. 
Eccl.,  179,  on  a  question  as  to  the  validity  of  a 
will  made  by  the  testatrix  shortly  before  her 
death  and  while  in  a  state  of  extreme  debility, 
the  fact  that  no  material  change  had  taken 
place  in  her  circumstances  or  in  the  situation 
of  her  family  to  induce  her  to  alter  a  testament- 
ary disposition  of  her  property  deliberately 
made,  was  held  by  Sir  J.  Nicholl  a  strong  cir- 
cumstance in  favor  of  the  presumption  that 
the  last  will  was  obtained  by  undue  influence. 
But  here  the  counsel  for  Belts  did  not  offer  to 
show  any  change  in  the  relative  situation  of 
the  children  of  the  decedent,  as  to  property, 
after  the  making  of  the  will  and  codicil ;  or 
that  the  same  reasons  which  had  originally  in- 
duced him  deliberately  to  reject  the  claims  of  a 
part  of  his  children  on  his  bounty,  did  not  con- 
tinue to  operate  upon  his  mind  down  to  the 
time  of  his  death.  The  judge,  therefore,  very 
properly  rejected  the  evidence  of  the  poverty 
of  one  of  the  daughters,  and  her  numerous 
family.  It  was  merely  calculated  to  enlist  the 
sympathies  of  the  jury  in  her  favor;  and  thus 
to  mislead  their  ^judgments  in  relation  [*1  77 
to  the  only  question  in  issue  between  the  par- 
ties. 

If  the  decision  of  the  judge  was  right  on  the 
question  of  presumption,  the  evidence  of  the 
lessors  of  the  plaintiff  was  properly  admitted 
to  show  that  they  had  searched  in  the  usual 
places  for  the  will,  after  the  testator's  death, 
and  that  it  could  not  be  found,  for  the  purpose 
of  letting  in  secondary  evidence  of  its  con- 
tents. One  of  those  witnesses  was  permitted 
to  testify  that  he  examined  the  trunk  in  the 
testator's  lifetime,  and  that  the  will  was  not 
there.  So  far  as  this  went  to  rebut  the  pre- 
sumption, raised  by  the  evidence  of  Mrs.  Ayres, 
that  the  will  was  taken  away  from  Brunswick 
by  the  testator,  it  was  improper,  and  should 
not  have  been  stated  in  the  presence  of  the 
jury.  All  the  party  should  have  been  permit- 
ted to  say  on  this  subject  was  that  he  knew 
not  what  had  become  of  the  will;  that  the  trunk 
was  in  his  possession  at  the  death  of  his  father, 
and  that  the  will  was  not  in  it  at  that  time. 
This  was  all  that  was  necessary  or  proper,  un- 
less the  adverse  party  chose  to  examine  him 
more  particularly  as  to  the  fact  of  the  exist- 
ence of  the  paper  after  that  time.  But  this 
specific  objection  does  not  appear  to  have 
been  taken  at  the  trial.  The  plaintiff's  lessor, 
W.  Brown,  was  offered  for  the  purpose  of 
proving  a  search  for  the  will  ;  and  before  he 
was  sworn  the  defendant's  counsel  objected 
that  he  was  an  incompetent  witness  for  that 
purpose.  I  must  presume  that  if  he  had  been 
offered  as  a  witness  to  prove  a  search  for  the 
will  in  that  trunk  before  the  death  of  the  testa- 
tor, the  judge  would  not  have  received  the  tes- 
timony; but  he  was  a  competent  witness  to  give 
evidence  to  the  court  that  the  trunk  was  in  his 
possession  at  the  death  of  the  testator,  and  that 
the  will  was  not  in  it  at  that  time,  as  from  the 
testimony  of  Mrs.  Ayres  it  became  necessary  to 
show  that  the  trunk  had  been  examined;  oth- 
erwise, it  might  be  presumed  still  to  be  there. 
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The  real  questions  in  this  cause  are:  1st.  Is 
the  presumption  of  law  such  as  stated  by  the 
judge,  that  a  will  duly  executed  and  left  in  the 
possession  of  the  testator,  and  not  found  after 
his  decease,  is  presumed  to  have  continued  in 
existence  until  his  death,  unless  there  be  other 
178*]  evidence  of  its  *having  been  canceled 
or  revoked  by  the  decedent?  and  2d.  If  such 
is  the  legal  presumption,  was  there  in  this  case 
evidence  sufficient  to  rebut  that  presumption, 
or  to  have  justified  the  jury  in  finding  a  ver- 
dict for  the  defendant,  on  the  supposition  that 
the  will  had  been  canceled  or  destroyed  by  the 
testator  ?  If  the  plaintiff  in  error  is  right  on 
either  of  these  points,  the  judgment  must  be 
reversed  and  a  venire  de  novo  awarded,  so  that 
the  jury  may  pass  upon  the  facts  under  a  proper 
charge  from  the  court. 

The  first  point  is  no  longer  important  in  re- 
lation to  future  wills.  The  Revised  Statutes 
have  declared  the  rule  as  to  the  wills  of  all 
persons  dying  after  those  statutes  went  into 
operation.  To  admit  any  such  will  to  proof  as 
a  lost  or  destroyed  will,  the  party  claiming 
under  it  must  prove  the  fact  of  its  existence  at 
the  time  of  the  testator's  death,  or  show  that  it 
was  fraudulently  destroyed  in  his  lifetime.  2 
R.  S. ,  68,  sec.  67.  But  as  the  statute  could  not 
with  propriety  be  extended  back  so  as  to  cover 
those  cases  where  individual  rights  had  be- 
come vested  by  devise  or  descent,  the  titles  to 
many  valuable  estates  may  depend  upon  the 
correctness  of  the  decision  we  are  about  to 
make. 

The  case  principally  relied  upon  by  the 
judge  who  tried  this  cause,  and  who  subse- 
quently delivered  the  opinion  of  the  Supreme 
Court,  is  Goodright  v.  Harwood,  reported  in  3 
Wils.,  497;  Cowp.,  37;  2  W.BL,  937;  Lofft., 
282,  558  ;  and  7  Bro.  P.  C.,  344.  To  under- 
stand that  case,  and  the  extent  of  the  principle 
contained  in  the  decision,  it  may  be  necessary 
to  refer  briefly  to  the  facts.  The  wife  of  Rolfe, 
the  lessor  of  the  plaintiff,  was  the  heir  at  law 
of  I.  Lacy,  who  died  in  1667,  seised  and  pos- 
sessed of  considerable  estate,  both  real  and 
personal,  and  including  the  premises  for  which 
that  suit  was  brought.  The  defendant  claimed 
the  premises  under  a  will  of  Lacy  duly  exe- 
cuted in  1748,  which  must  have  been  produced 
at  the  trial,  as  it  is  set  out  at  length  in  the  spe- 
cial verdict.  By  this  will  all  the  real  and  personal 
estate  of  Lacy  was  devised  and  bequeathed  to 
the  defendant  in  fee,  charged  with  the  payment 
of  certain  legacies.  The  plaintiff  claimed  to  re- 
cover on  the  ground  that  this  devise  was  re- 
179*]  voked  by  a  subsequent  *will,  executed 
in  1756  ;  which  was  not  produced  at  the  trial 
in  1772,  five  years  after  the  death  of  the  testa- 
tor. In  relation  to  this  will  the  jury  found 
that  it  was  duly  executed  by  the  testator  in  the 
presence  of  three  witnesses,  and  that  the  dis- 
position made  of  the  property  by  that  will  was 
different  from  the  disposition  made  thereof  by 
the  will  of  1748  ;  but  in  what  particulars  was 
unknown  to  the  jury.  They  further  stated  in 
their  verdict  that  they  did  not  find  that  the  tes- 
tator canceled  the  will  of  1756,  or  that  the  de- 
fendant destroyed  it ;  but  that  they  were  alto- 
gether ignorant  as  to  what  had  become  of  that 
will.  A  majority  of  the  judges  in  the  Court  of 
C.  P.  decided  that  the  last  will  was  a  revoca- 
tion of  the  first,  and  as  the  contents  of  the  last 
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will  could  not  be  ascertained,  the  heir  at  law 
was  entitled  to  recover.  On  a  writ  of  error  to 
the  K.  B.,  the  judgment  of  the  C.  P.  was 
unanimously  reversed.  This  last  decision  was 
afterwards  confirmed  by  the  House  of  Lords, 
after  taking  the  opinions  of  the  Barons  of  the 
Exchequer,  and  the  defendant  was  permitted 
to  hold  the  premises  in  question  under  the 
first  will.  If  that  case  turned  upon  the  ques- 
tion whether  the  last  will  was  presumed  to 
have  continued  in  existence  until  the  death  of 
the  testator,  it  is  a  most  conclusive  decision 
against  that  presumption  and  having  been  de- 
cided before  the  Revolution  it  would  be  bind- 
ing on  us  here,  and  the  judgment  of  the  Su- 
preme Court  must  of  course  be  reversed  ;  but, 
so  far  as  I  can  understand  the  case,  it  turned 
upon  an  entirely  different  question,  and  al- 
though it  was  five  times  elaborately  argued,  the 
counsel  on  both  sides  seein  to  have  paid  very  lit- 
tle attention  to  the  question,  whether  from  the 
special  verdict  the  last  will  was  to  be  presumed 
in  existence  at  the  testator's  death.  The  real 
question,  and  the  one  on  which  the  cause  was 
decided  in  all  the  courts,  was,  whether  the  find- 
ing of  the  jury,  that  a  subsequent  will  was 
made  different  from  the  first,  but  in  what  par 
ticulars  was  unknown,  was  a  revocation  of  the 
first.  The  C.  P.  held  that  the  devisee  under" 
the  first  will  was  bound  to  produce  the  last, 
and  show  that  it  was  not  inconsistent  with  and 
a  revocation  of  the  devise  as  to  the  particular 
property  for  which  that  suit  was  brought ;  but 
the  higher  courts  decided  that  the  defendant 
*had  shown  the  property  out  of  the  [*  1 8O 
heir  at  law  by  the  first  will;  and  it  was,  there- 
fore, incumbent  on  the  plaintiffs  to  show  such 
a  will  as  would  be  a  valid  revocation  of  this 
particular  devise.  It  is  true  Mr.  Justice  Nares 
of  the  C.  P.  says,  incidentally  :  "  Here  is  a 
second  will  in  writing  found  to  be  different 
from  the  first,  which  second  will  is  not  found 
to  be  canceled  or  destroyed  ;  therefore  it  must 
be  considered  as  in  being:"  But,  on  the  other 
hand,  Ld.  Mansfield  says  :  "It  has  been  set- 
tled, that  if  a  man  by  a  second  will  even  re- 
voke a  former,  yet  if  he  keep  the  first  will  un- 
destroyed,  and  afterwards  destroy  the  second, 
the  first  will  is  revived.  In  this  case  the  jury 
do  not  say  a  syllable  as  to  the  second  will  be- 
ing in  esse  at  the  time  of  the  testator's  death." 
It  is,  therefore,  evident  the  question  of  pre- 
sumption, which  we  are  considering,  was  not 
raised  by  the  special  verdict  there  ;  it  does  not 
appear  whether  there  was  or  was  not  evidence 
that  the  last  will  was  left  in  the  hands  of  the 
testator  ;  I,  therefore,  conclude  that  there  is 
nothing  in  the  case  of  Ooodright  v.  Harwood, 
which  ought  to  influence  our  judgment  either 
way  in  this  case. 

There  can  be  no  possible  doubt  as  to  the  va- 
lidity of  a  will  or  codicil  duly  executed,  al- 
though it  be  destroyed  in  the  lifetime  of  the 
testator,  if  so  destroyed  by  fraud  or  mistake 
and  without  his  consent.  And  if  it  was  not 
intended  to  be  destroyed  by  him,  and  is  actu- 
ally in  esse  at  the  time  of  his  death,  the  rights 
of  the  legatees  or  devisees  under  the  will  can- 
not be  changed  by  any  loss,  destruction  or 
suppression  of  the  testamentary  paper  provid- 
ed the  contents  thereof  can  be  sufficiently  as- 
certained to  preserve  and  enforce  those  rights 
in  a  court  of  justice.  Even  where  the  exact 
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contents  of  a  will  cannot  be  ascertained,  if  it 
has  been  suppressed  or  destroyed  by  a  person 
interested  in  opposition  thereto,  the  court  or 
jury  in  odium  spoliatoris  will  be  authorized  to 
presume  many  things  as  against  the  party  who 
has  been  guilty  of  the  fraudulent  act.  Here 
the  will  was  last  seen  in  the  possession  of  the 
testator,  and  it  is  proved  that  it  could  not  be 
found  immediately  after  his  death.  Is,  then, 
the  presumption  a  reasonable  one,  that  the  tes- 
tator, who  had  a  perfect  right  to  destroy  the 
will,  and  who  had  no  interest  to  keep  it  if  he 
181*]  changed  his  mind  as  to*the  disposition 
of  his  property,  has  done  the  act  ;  or  is  it  more 
reasonable  to  suppose  it  has  been  done  by 
some  other  person,  in  fraud  of  the  rights  of 
the  devisees,  and  by  perpetrating  a  crime 
which  the  law  abhors  ? 

I  confess  I  cannot  perceive  the  analogy  be- 
tween this  case  and  that  of  a  lost  deed  or  other 
paper  in  which  the  depositary  has  an  inter- 
est in  its  preservation.  After  the  will  had  been 
consummated  by  the  death  of  the  testator,  if 
it  was  subsequently  lost  by  a  party  who  had 
an  interest  in  preserving  it,  the  analogy  would 
hold.  The  law  will  not  presume  that  a  man 
has  acted  directly  in  opposition  to  his  interest 
and,  therefore,  where  he  has  in  his  possession 
a  paper  which  is  the  evidence  of  his  right,  and 
it  cannot  be  found  after  his  death,  the  law  pre- 
sumes it  was  lost  by  accident,  or  spoliated  by 
some  one  who  had  an  interest  to  destroy  it ; 
but  it  is  every  day's  practice  to  presume  the 
destruction  of  notes  and  bonds  which  have 
been  paid  and  taken  up,  and  which  the  obligor, 
in  whose  possession  they  last  were  seen,  had 
no  longer  any  interest  in  preserving.  A  will 
is  of  no  effect  until  the  death  of  the  testator  ; 
until  then  it  is  said  to  be  ambulatory,  de- 
pending on  his  mere  volition,  whether  it  shall 
remain  in  existence  for  a  single  hour.  No  per- 
son has  any  rights  under  it,  and  the  moment 
the  testator  wills  its  destruction,  he  immediate- 

K1  has  an  interest  that  it  should  be  destroyed, 
not  only  becomes  useless  to  him  but  actual- 
ly injurious,  because,  in  case  of  sudden  death, 
it  would  thwart  his  then  wishes  as  to  the  dis- 
position of  his  property.  Very  slight  circum- 
stances may  and  frequently  do  produce  ma- 
terial changes  in  testamentary  dispositions  ; 
and  although  I  should  place  very  little  reli- 
ance upon  it  as  evidence  to  rebut  a  legal  pre- 
sumption once  established,  yet  the  simple  fact 
stated  in  the  preliminary  testimony  of  James 
Brown,  that  Mrs.  Ayres  went  from  Brunswick 
to  Poundridge  to  watch  by  the  pillow  of  her 
aged  dying  parent,  may  have  been  sufficient  to 
change  the  whole  current  of  his  affections,  and 
have  induced  him  to  destroy  the  will  so  that 
she  might  receive  a  child's  portion  of  his  prop- 
erty. 

Legal  presumptions  are  founded  upon  the 
experience  and  observation  of  distinguished 
182*]  jurists,  as  to  what  is  usually  *found  to 
be  the  fact  resulting  from  any  given  circum- 
stances, and  the  result  being  thus  ascertained, 
whenever  such  circumstances  occur,  they  are 
prima  facie  evidence  of  the  fact  presumed  ;  and 
I  have  no  doubt  that  five  wills,  made  with  all 
due  formality,  have  been  destroyed  by  the  tes- 
tators either  in  secret,  or  when  no  one  was  pres- 
ent to  be  a  witness  to  prove  the  fact,  to  where 
there  has  been  one  destroyed  or  suppressed  by 
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fraud,  or  lost  by  time  or  accident,  before  the 
death  of  the  testator.  If  this  be  so,  the  legal 
presumption  must  be  directly  the  reverse  of 
that  which  was  given  to  the  jury  as  the  law  of 
this  case  ;  and  if  we  sanction  the  decision  of 
the  judge  at  the  circuit,  we  may  have  the  dev- 
isees, under  many  wills  which  have  been  thus 
rightfully  destroyed,  calling  upon  the  heirs  at 
law  through  the  medium  of  our  courts  of  jus- 
tice to  prove  that  such  wills  are  not  in  exist- 
ence ;  or  at  least  to  prove  the  fact  that  they 
were  actually  destroyed  by  their  ancestors,  and 
have  not  been  fraudulently  destroyed  or  sup- 
pressed by  themselves. 

We  are  not,  however,  left  without  sufficient 
authority  on  this  subject.  We  have  not,  in- 
deed, the  advantage  of  many  decisions  in  our 
common  law  reports;  the  few  I  have  been  able 
to  find  are  in  favor  of  the  presumption  which 
is  contended  for  on  the  part  of  the  plaintiff  in 
error.  On  the  argument  we  were  referred  to 
one  from  the  reports  of  S.  C.,  Legare  v.  Ashe, 
1  Bay,  464.  In  that  case  a  will  duly  executed 
was  not  found  after  the  death  of  the  testatrix. 
On  an  issue  of  devisamt  vel  non  sent  into  the 
Superior  Court  of  C.  P.  to  be  tried,  Judge 
Grimke  was  of  opinion  that  the  will  not  ap- 
pearing was  strong  evidence  of  its  having  been 
canceled  by  the  testatrix.  The  other  two  judges 
admitted  that  it  was,  prima  facie,  evidence  that 
it  had  been  canceled;  but  as  there  was  evi- 
dence to  rebut  the  presumption,  and  as  it  was 
doubtful  from  the  testimony  whether  it  had 
not  been  left  with  her  lawyer,  who  could  not 
find  it  among  his  papers,  a  verdict  was  found 
in  favor  of  the  will.  Another  case  of  this  de- 
scription came  before  the  High  Court  of  Errors 
and  Appeals  in  the  State  of  Pa.,  in  1792,  Law- 
son  v.  Morrison,  2  Dall.,  286.  In  that  case  the 
testatrix  made  a  will  in  1775,  and  *in  [*183 
1779  she  made  another,  by  which  she  in  terms 
revoked  the  first;  but  the  same  was  left  in  the 
hands  of  her  lawyer  uncanceled.  The  last  will 
was  delivered  to  the  testatrix  about  ten  days 
before  her  death,  and  was  not  seen  or  heard 
of  afterwards.  It  not  being  found  at  her  death, 
the  register  presumed  it  was  canceled  by  the 
testatrix  and  decided  that  the  will  of  1775  was 
thereby  revived;  and  on  appeal  from  his  decis- 
ion, the  sentence  was  confirmed  by  the  appel- 
late court  unanimously,  on  the  presumption 
that  she  had  destroyed  the  last  will  and  in- 
tended thereby  to  revive  the  first. 

It  is  in  the  Courts  of  Probate  that  we  must 
look  not  only  for  the  cases  of  this  description, 
but  for  the  rule  of  presumption  founded  upon 
much  greater  experience  and  a  far  more  ex- 
tensive acquaintance  with  the  subject  than  can 
exist  among  the  common  law  judges.  There 
we  find  the  rule  established  by  a  series  of  de- 
cisions perfectly  clear  and  satisfactory,  and  I 
do  not  consider  it  a  valid  objection  to  the  au- 
thority of  these  decisions  that  they  have  taken 
place  in  what  are  technically  called  the  Eccle- 
siastical Courts,  which  in  England  have  the 
exclusive  jurisdiction  over  testamentary  causes. 
Whatever  may  be  the  name  of  these  courts, 
it  is  well  known  that  the  offices  of  judge  of 
the  Consistory  Court  of  London,  and  of  the 
Prerogative  Court  of  Canterbury,  and  the  Court 
of  the  Arches,  have  for  the  last  40  years  been 
filled  with  such  men  as  Sir  William  Wynne, 
Sir  John  Nicholl,  Sir  Christopher  Robinson, 
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Dr.  Lushington  and  Sir  William  Scott,  the  late 
distinguished  judge  of  the  Court  of  Admiral- 
ty, and  that  their  decisions  are  constantly  re- 
viewed on  appeal  by  a  court  of  delegates  com- 
posed of  judges  of  the  K.  B.  and  C.  P.  and 
Barons  of  the  Exchequer,  as  well  as  of  doc- 
tors of  the  civil  law.  The  decisions  of  those 
courts,  therefore,  although  such  as  have  been 
made  since  the  Revolution  are  not  binding  as 
authority  here,  are  entitled  to  the  same  respect 
as  those  of  any  other  courts  in  Great  Britain 
made  since  that  time,  as  to  any  matters  within 
their  appropriate  jurisdictions;  and  since  the 
establishment  of  regular  reports,  their  decis- 
ions exhibit  a  well  digested  system  of  testament- 
ary and  matrimonial  law,  which  deserves  the 
attentive  examination  of  every  lawyer  in  this 
country. 

1 84*]  *The  first  case  on  the  question  now 
under  consideration,  which  I  have  been  able 
to  find  in  those  reports,  is  Freeman  v.  Gibbons, 
which  came  before  the  Prerogative  Court  of 
Canterbury  in  1793.  2  Hagg.  Eccl.,  328.  In 
that  case  the  testator  executed  a  will  on  the 
first  of  December,  and  died  on  the  tenth  of  the 
same  month.  The  will  was  deposited  in  the 
bureau  of  the  decedent,  but  could  not  be. found 
at  his  death;  and  there  being  no  sufficient  evi- 
dence to  rebut  the  presumption  that  it  was  de- 
stroyed by  the  testator,  Sir  W.  Wynne  pro- 
nounced for  an  intestacy.  In  the  case  of  Saum- 
garien  \.  Pratt,  which  came  before  the  same 
court  three  years  afterwards,  a  similar  decis- 
ion was  made.  Id. ,  329.  In  the  last  case  the 
court  says:  "  A  draft  may  be  pronounced  for; 
but  it  must  be  proved,  either  that  the  will  re- 
mained entire  at  the  death,  or,  if  destroyed  in 
the  lifetime,  that  it  was  done  without  the 
knowledge  and  approbation  of  the  testator. 
The  presumption  is  that  it  was  destroyed  by 
the  deceased."  The  same  principle  was  rec- 
ognized by  Sir  John  Nicholl,  in  1812.  in  the 
case  of  Richards  v.  Mumford,  2  Phil.,  23, where 
the  duplicate  of  a  will  was  left  in  the  custody 
of  the  testator  and  could  not  be  found  at  his 
death.  It  was  presumed  to  have  been  destroyed 
by  the  testator  animo  revocandi,&ad  that  the  du- 
plicate in  the  custody  of  a  third  person  was 
thereby  intended  to  be  revoked.  The  case  of 
Moore  v.  Moore,  which  came  before  the  same 
court  in  1816, 1  Phil.,  375,  was  decided  on  the 
same  legal  presumption.  The  will  in  that  case 
was  indeed  found  after  the  death  of  the  testa- 
trix,but  in  a  mutilated  state,  having  been  delib- 
erately cut  through  in  several  places  by  some 
one,  though  the  contents  thereof  could  still  be 
ascertained.  As  the  mutilated  paper  was  found 
in  the  repository  of  the  testatrix  after  her 
death,  and  there  was  no  evidence  to  fix  the 
spoliation  on  any  other  person,  the  court  pre- 
sumed it  was  done  by  the  testatrix,  animo  can- 
ceUando;  and  pronounced  for  an  intestacy.  In 
that  case  Sir  J.  Nicholl  said  that  the  evidence 
which  had  been  adduced  confirmed  the  pre- 
sumption of  law,  instead  of  rebutting  it.  The 
sentence  was  subsequently  confirmed  on  ap- 
peal to  the  court  of  delegates,  of  which  the 
present  Chief  Justice  of  the  K.  B.  and  two  oth- 
1 85*]  er*  common  law  judges  were  members; 
but  the  counsel  for  the  appellant  did  not  even 
attempt  to  convince  them  that  the  legal  pre- 
sumption was  otherwise.  In  the  case  of  Lox- 
ley  v.  Jackson,  before  the  same  court,  in  1819, 
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3  Phil. ,  126,  the  will  was  last  seen  in  a  small 
box  in  the  bed-room  of  the  deceased,  but  was 
not  found  after  her  death.  The  judge  said  the 
presumption  of  law  was  that  the  testatrix  de- 
stroyed the  will  animo  revocandi;  that  the  law 
did  not  presume  fraud,  and  that  the  burden 
of  proof  was  on  the  party  claiming  under  the 
will.  Sir  J.  Nicholl  acted  on  the  same  legal 
presumption  in  1821,  in  the  case  of  Wilson  v. 
Wilson,  3  Phil.,  552,  and  again  in  Davis  v.  Da- 
ms, which  came  before  the  same  court  in  1824. 
2  Adams,  223.  The  last  case  on  this  point  was 
during  the  past  year  in  relation  to  the  great 
Farquhar  Estate,  in  which  our  countrywoman, 
Mrs.  Trezevant,  is  interested  as  one  of  the  next 
of  kin.  Colvin  v.  Frazer,  2  Hagg.  Eccl.,  266. 
In  that  case  the  decedent  executed  his  will  in 
India,  in  duplicate,  and  gave  the  bulk  of  his 
property  for  the  benefit  of  the  parish  schools 
all  over  Scotland.  He  returned  to  England 
about  the  year  1814,  and  either  brought  with 
him  one  part  of  the  will,  or  it  was  sent  to  him 
soon  after;  and  the  duplicate  thereof  was  left 
in  India,  and  remained  there  until  his  death 
in  1826.  The  will  was  in  his  possession  as  late 
as  1821,  but  could  not  be  found  after  his  death. 
The  executor  having  received  the  duplicate 
from  India,  sought  to  establish  it  in  the  Pre- 
rogative Court  of  Canterbury.  The  immense 
amount  of  property  involved  in  this  controver- 
sy, about  $2,000,000,of  course  commanded  the 
services  of  the  most  distinguished  advocates. 
And  the  parochial  school-masters  of  Scotland, 
the  principle  legatees,  likewise  came  in  as  in- 
terveners,  and  were  heard  by  their  counsel,  al- 
though contrary  to  the  usual  practice  of  the 
court.  After  a  most  able  and  laborious  inves- 
tigation of  the  law,  and  the  facts  in  the  case, 
the  judge  of  the  Prerogative  Court  again  de- 
clared the  legal  rule,  that  a  will  traced  into  the 
hands  of  the  testator  and  not  found  after  his 
death,  was  presumed  to  have  been  destroyed 
by  him,  unless  the  contrary  could  be  shown 
by  the  party  attempting  to  set  up  the  will;  and 
that  the  part  remaining  in  the  hands  of  the  tes- 
tator being  revoked,  *the  duplicate  [*186 
was  also  void.  There  was  a  mass  of  evidence 
exhibited  on  both  sides,  but  the  fate  of  the 
cause  depended  upon  the  legal  presumption; 
and  the  court  pronounced  for  an  intestacy.  The 
Scottish  school-masters  afterwards  appealed 
from  this  sentence  to  the  high  court  of  dele- 
gates, but  after  the  preliminary  proceedings 
were  had  therein  they  finally  abandoned  their 
appeal.  The  Parochial  School-masters  of  Scot- 
land v.  Frazer,  2  Hagg.  Eccl. ,  613.  As  I  can 
find  no  case  in  which  a  different  rule  of  pre- 
sumption has  been  set  up,  except  in  the  one 
now  before  us,  and  as  this  rule  certainly  cor- 
responds with  the  fact  in  a  great  majority  of 
the  cases  which  have  come  under  my  own  ob- 
servation, think  the  decision  of  the  court  be- 
low, on  this  point,  should  be  reversed. 

If  the  court  should  agree  with  me  on  the  first 
point,  it  becomes  useless  to  discuss  the  second. 
Indeed,  after  arriving  at  the  conclusion  that 
evidence  on  the  part  of  the  defendant  was  not 
necessary  to  satisfy  the  jury  that  some  person 
other  than  the  testator  had  not  destroyed  the 
will,  and  that  he  had  done  it,  I  find  it  impos- 
sible to  give  any  opinion  on  the  second  point. 
Perhaps  if  there  was  even  a  slight  presump- 
tion that  the  testator  had  not  done  it,  the  facts 
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that  his  desk  was  searched  immediately  after 
his  death  and  that  the  will  was  not  there;  the 
taking  a  bundle  of  papers  with  him  when  he 
went  to  Poundridge;  his  application  there  to 
the  same  person  who  had  drawn  his  first  codi- 
•cil  to  draw  another,  which  was  at  least  suffi- 
cient to  show  a  partial  change  in  his  testament- 
ary intentions;  and  that,  on  search  among  his 
clothes  and  papers  at  that  place  after  his  death, 
no  will  or  codicil  could  be  found,  that  slight 
presumption  would  have  been  destroyed.  We 
are  not  informed  as  to  the  nature  or  extent  of 
the  alterations  proposed  to  be  made  by  the  last 
•  codicil.  If  he  took  the  will  with  him  to  Pound - 
ridge  for  the  purpose  of  having  material  al- 
terations made,  and  found  himself  overtaken 
by  sickness  and  approaching  his  end  before 
that  change  could  be  accomplished,  it  might 
be  very  natural  for  him  to  conclude  it  was  bet- 
ter to  destroy  the  whole  and  let  his  property 
descend  to  all  his  children  equally,  than  to 
leave  a  testamentary  paper  which  did  not  ac- 
cord with  his  wishes  at  that  time.  If  the  jury 
could  have  drawn  such  a  conclusion — that  is, 
187*]  if  a  *verdict  in  favor  of  the  defendant, 
founded  on  those  facts,  would  not  have  been 
so  manifestly  against  the  legal  weight  of  evi- 
dence as  to  make  it  the  duty  of  the  court  to 
grant  a  new  trial;  then,  as  the  presumption  in 
this  case,  whether  in  favor  of  or  against  the 
destruction  of  the  will  by  the  testator,  is  mere- 
ly prima  facie  evidence  of  a  fact  and  not  an  un- 
bending conclusion  of  law  which  cannot  be  re- 
butted, the  counsel  should  have  been  permit- 
ted to  urge  those  facts  to  the  jury  in  opposi- 
tion to  the  prima  facie  evidence  arising  from 
the  loss  of  the  will,  even  if  the  judge  was  right 
on  the  question  of  legal  presumption.  Cases 
of  this  kind  will  seldom  be  left  to  be  decided 
on  the  strength  of  the  mere  legal  inference 
without  any  other  circumstances  to  strengthen 
or  repel  the  presumption,  and  whenever  other 
proof  is  introduced,  sufficient  to  authorize  the 
jury  to  form  a  different  conclusion,  they 
should  be  permitted  to  decide  the  question,  un- 
der proper  instructions  from  the  court  as  to  the 
legal  inference,  arising  from  any  particular 
state  of  facts. 

I  have  examined  the  questions  before  us  sole- 
ly upon  the  facts  as  they  appeared  upon  the 
last  trial,  and  as  they  are  detailed  in  the  bill  of 
exceptions,  without  reference  to  what  had 
been  proved  on  former  occasions,  or  offered  as 
evidence  and  rejected.  If  there  is  a  new, trial 
in  this  case,  as  I  think  there  must  be,  it  is  to 
be  regretted  that  the  question,  as  to  the  ad- 
missibility  of  the  declarations  of  the  testator, 
to  repel  or  to  confirm  the  presumption  that  the 
will  had  been  destroyed  by  him,  is  not  in  a 
situation  to  be  examined  and  decided  by  this 
court  before  the  new  trial  takes  place.  The 
Supreme  Court  on  a  former  occasion,  6  Cow., 
382,  decided  that  the  circuit  judge  had  correct- 
ly rejected  evidence  of  the  declarations  of  the 
testator,  in  his  last  sickness,  recognizing  the 
then  existence  of  the  will,  and  directing  as  to 
the  place  where  it  might  be  found.  As  that 
question  could  not  be  raised  or  argued  in  this 
•cause,  I  have  not  examined  the  subject  suffi- 
ciently to  have  made  up  a  definite  opinion 
thereon  ;  and,  probably.  I  ought  not  now  to 
express  such  opinion,  even  if  I  had  no  doubts 
•on  the  subject.  I  will,  therefore,  only  say, 
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that  in  the  investigation  of  the  other  questions 
in  this  cause,  I  have  necessarily  been  com- 
pelled to  look  *into  this  subject  so  far  [*188 
as  to  see  there  is  sufficient  doubt  as  to  the  cor- 
rectness of  the  decision  of  the  Supreme  Court 
on  that  point  to  authorize  them  to  direct  a  re- 
argument  of  the  question,  if  it  shall  again  come 
before  them.  The  frequent  insincerity  of  tes- 
tamentary declarations,  and  the  great  danger 
that  the  real  meaning  of  the  testator  may  be 
mistaken  or  misrepresented,  when  he  is  no 
longer  able  to  explain  what  he  meant,  must,  in 
general,  render  such  declarations  of  but  little 
value  as  evidence.  But  they  are  sometimes  re- 
ceived to  explain  %  latent  ambiguity,  or  to  as- 
certain the  intention  of  the  testator  in  case  of 
doubts  arising  from  an  equivocal  act;  and  the 
uniform  practice  of  the  English  testamentary 
courts  has  been  to  receive  such  declarations  to 
strengthen  or  repel  the  presumption  that  a  will 
once  legally  executed,  but  not  found  at  the 
death  of  the  testator.had  been  destroyed  by  him. 

I  think  the  judgment  of  the  court  below 
should  be  reversed,  and  that  a  venire  de  novo 
should  be  issued  in  that  court.  As  the  costs  in 
such  a  case  are  in  the  discretion  of  this  court, 
I  think  Betts  should  have  his  costs  of  this  writ 
of  error,  if  he  finally  succeeds  in  the  defense 
of  this  suit;  but  not  otherwise,  under  the  par- 
ticular circumstances  of  this  case. 

By  Mr.  Senator  Benton.  As  the  questions 
which  arise  out  of  the  exception  to  the  opinion 
and  decisions  of  the  judge  at  the  circuit  pre- 
sent the  main  points  in  the  case,  it  becomes 
our  duty  to  examine  and  dispose  of  them  in 
accordance  with  the  principles  of  the  settled 
law;  or,  if  we  cannot  find  from  the  evidence 
of  judicial  decisions,  that  the  doctrine  of  legal 
presumptions  in  regard  to  cases  like  the  pres- 
ent, is  well  settled,  then  must  we  call  to  our 
aid  such  lights  as  reason  and  analogy  afford, 
to  assist  us  in  coming  to  a  proper  conclusion. 

The  counsel  for  the  plaintiff  in  error  con- 
tends: 1st.  That  the  law  arising  out  of  the  facts 
of  the  case,  did  not  presume  the  will  to  have 
been  in  existence  at  the  time  of  the  death  of 
the  testator,  and  that  parol  proof  of  the  con- 
tents of  the  will  and  codicil,  ought  not  to  have 
been  admitted;  2d.  That  the  evidence  offered, 
on  the  part  of  Jared  Betts,  in  relation  to  the 
*situation  of  one  of  the  daughters  of  [*189 
Benajah  Brown  and  her  family,  ought  to  have 
been  admitted;  3d.  That  the  judge  at  the  cir- 
cuit ought  to  have  permitted  the  counsel  for 
Betts  to  argue  to  the  jury  that  the  evidence 
would  justify  them  in  finding  that  the  will  had 
been  revoked  and  destroyed  by  the  testator; 
and  4th.  That  the  court  erred  in  deciding  that 
the  facts  proved  by  the  defendant  Betts,  were 
not  sufficient  in  law  to  warrant  the  inference 
that  the  will  had  been  canceled  or  destroyed, 
or  to  justify  the  jury  in  finding  that  the  testa- 
tor revoked  his  will. 

The  counsel  for  the  defendant  in  error,  in- 
sist: 1st.  That  the  execution  of  the  will  and 
codicil,  and  their  contents,  were  duly  proved; 
and  2d.  That  the  facts  proved  on  the  part  of 
Betts  were  not  sufficient,  in  law,  to  raise  a  pre- 
sumption that  the  testator  had  revoked  or  vol- 
untarily destroyed  the  will  and  codicil ;  and  that 
the  court  were" right  in  not  allowing  the  jury 
to  be  addressed  on  the  subject,  as  there  was 
nothing  for  them  to  pass  upon. 
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It  is  important  to  bear  in  mind  that  the  ques- 
tions arise  upon  a  bill  of  exceptions,  and  that 
on  a  motion  for  a  new  trial  for  misdirection, 
and  for  admitting  testimony  alleged  to  be  im- 
proper, and  for  excluding  testimony  supposed 
to  be  proper,  the  Supreme  Court  denied  the 
motion,  thereby  deciding  the  rule  laid  down 
by  the  judge  at  the  circuit  to  be  the  law. 

The  rule,  undoubtedly,  is,  that  if  the  testa- 
tor lets  his  will  stand  until  his  death,  it  is  his 
will;  but  if  he  does  not  suffer  it  to  do  so.  it  is 
not  his  will.  It  is  ambulatory  until  he  dies.  4 
Burr.,  2514;  Dan  v.  Brown,  4  Cow.,  490.  The 
will  there,  as  in  this  case,  not  being  produced, 
and  the  last  we  hear  or  know  of  its  continued 
existence  being  under  the  power  and  control, 
and  in  the  custody  of  the  testator;  what  is  the 
legal  presumption  in  the  absence  of  all  proof 
of  destruction  by  any  other  person  ?  The  tes- 
tator had  the  power  of  revocation  by  any  oth- 
er will,  or  by  a  codicil  in  writing,  or  some 
other  writing  declaring  the  intent,  or  by  burn- 
ing, canceling,  tearing  or  obliterating  the  tes- 
tament by  himself,  or  by  some  other  person  in 
his  presence  and  by  his  direction  and  consent. 
1  R.  L.,  365. 

19O*]  *Here  are  three  modes  of  revocation 
recognized  and  pointed  out:  by  an  instrument 
in  writing  executed  with  the  same  solemnity 
with  the  will  itself;  by  the  destruction  or  can- 
cellation through  the  act  of  the  testator  him- 
self which  needed  no  witness  to  constitute  its 
validity;  or  when  the  same  act  is  done  by 
another  person,  the  testator  must  be  present, 
directing  and  consenting  to  it.  Suppose  a  man 
should  deliberately  take  his  will  and  throw  it 
into  the  fire,  would  it  not  be  an  effectual  and 
legal  revocation  ?  If  he  can  do  it,  and  if  the 
will  is  ambulatory  until  death  and  is  proved  to 
be  in  his  possession,  what  is  the  presumption 
in  case  the  will  cannot  be  found  ?  Is  it  that 
he  has  not  done  an  act  which  the  law  declares 
he  may  do,  and  which  it  is  his  interest  to  do 
when  he  has  changed  his  mind  ? 

The  case  of  Goodright  v.  Harwood,  reported 
in  3  Wils.,  497;  Cowp.,  87,  and  7  Bro.  P.  C., 
344,  which  is  relied  upon  by  the  Supreme 
Court  as  bearing  out  the  decision  of  the  judge 
at  the  circuit,  seems  to  me,  after  a  careful  ex- 
amination of  it  as  above  reported,  and  also  in 
the  report  of  the  same  case  in  the  C.  P.  and  K. 
B.,  in  Nare,  to  come  short  of  sustaining  the 
principle  advanced.  The  questions  which  came 
up  for  determination  arose  upon  a  special  ver- 
dict, and  the  K.  B.  in  the  report  of  the  case  in 
Nare,  say:  "  The  court  must  conclude  from  the 
facts  found  by  the  jury;  they,  the  court,  can- 
not find  upon  the  evidence.  Presumption  is 
the  ground  of  evidence;  that  presumption  can- 
not now  be  received,  as  being  evidence  and, 
therefore,  proper  to  have  been  found  by  the 
jury,  not  by  us."  In  order  the  more  readily  to 
understand  what  is  the  true  meaning  of  the 
court,  it  may  be  proper  to  consider  a  moment, 
the  contents  of  this  strange  special  verdict. 
The  jury  found  that  in  1748  John  Lacy  duly 
made  a  will,  and  that  in  1756  he  made  another 
will ;  that  the  disposition  made  in  the  will  of 
1756  was  different  from  the  disposition  in  the 
will  of  1748,  but  in  what  particulars  is  un- 
known to  the  said  jurors;  but  the  said  jurors 
say  that  they  do  not  find  that  the  said  testator 
canceled  his  said  will  of  the  year  1756,  or  that 
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the  said  defendant  (Harwood)  destroyed  the- 
same;  but  what  is  become  of  the  *said  [*191 
will  of  1756,  the  jurors  aforesaid  say  they  are 
altogether  ignorant.  Now  I  understand  the  law 
to  be  this,  in  giving  judgment  upon  special 
verdicts:  the  court  must  pronounce  the  law  of 
the  case  upon  the  facts  found  by  the  verdict. 
The  court  cannot  presume,  that  because  one 
fact  is  found,  another  fact  exists.  No  presump- 
tion can  be  admitted  in  aid  of  facts  found  in 
such  a  case. 

The  jury,  however,  in  that  case,  did  find  that 
the  testator  made  a  will  in  which  he  made  a 
particular  disposition  of  his  estate;  and  that 
subsequently  he  made  another  will  different 
from  the  first.  There  was  no  evidence  that  the- 
testator  canceled  the  subsequent  will  or  that 
any  other  person  had  destroyed  it;  and  the- 
latter  will  was  not  produced  at  the  trial;  in 
other  words,  it  could  not  be  found.    The  jury 
did  not  find  the  second  will  as  existing  at  the 
time  of  the  testator's  death.     The  judgment  of 
the  K.  B.  and  of  the  House  of  Lords  repudi- 
ated the  idea  that  the  first  will  was  revoked ; 
the  heir  at  law  who  sought  to  establish  the  in- 
validity of  the  former  will,  attempted  to  do  so- 
by  showing  a  revocation  by  the  latter  will  and 
failed;  the  court  of  error  expressly  holding, 
that  although  the  testator  had  made  and  exe- 
cuted a  subsequent  will  different  from  the  fi  rst, 
and  although  there  was  no  proof  of  destruc- 
tion, this  afforded  no  legal  ground  of  presump- 
tion that  the  testator  permitted  it  to  stand  until. 
his  death.  And  I  do  not  perceive  that  the  opin 
ion  of  the  Circuit  Court,  that  if  the  will  wa^ 
duly  executed  and  once  an  existing  will,  an 
in  the  hands  of  the  testator,  unless  there  b" 
evidence  of  its  having  been  canceled  or  re 
voked  by  the  testator,  the  law  presumes  its- 
continued  existence  to  the  time  of  his  death,  is 
well   sustained  by  the  doctrine  of  the  case 
above  mentioned.  If  the  law  presumed  the  con- 
tinued existence  of  the  second  will  in  the  case 
of  Goodright  v.  Harwood,  there  certainly  then, 
could  be  no  necessity  of  aiding  that  presump- 
tion by  the  proof  of  facts  unless  there  was 
something  in  evidence,  or  some  fact  found  that 
would  destroy  the  presumption,  which  is  not 
perceived.     If  the  will  continued,  it  would  be 
in  esse  at  the  testator's  death.     I  cannot  bring 
my  mind  to  the  conclusion  that  this  case  sus- 
tains the  rule  attempted  to  be  established.    In 
the  case  of  Lawson  v.  Morrison,  2  Dall.,  287, 
the  question  *of  presumption  arose,   [*19^ 
whether  or  not  the  testatrix  had  revoked  by 
canceling  or  destroying.     The  court  said  that 
the  mere  circumstance  of  making  a  later  will 
is  not  virtually  a  revocation  of  a  former  one. 
the  contents  being  unknown,  and  it  not  ap- 
pearing to  have  been  in  esse  at  her  death ;  but 
rather  the  contrary,  and  that  she  had  canceled- 
or  destroyed  it.     The  only  difference  which  I 
perceive  between  the  two  cases  is  this:  in  the- 
case    under    consideration  the    contents   are 
proved;  in  Lawson  v.  Morrison,  they  were  un- 
known, but  neither  appeared  to  have  been  in 
esse  at  the  time  when  they  ceased  to  be  ambula- 
tory.    How  far  this  coincidence  can  have  any 
influence  is  to  be  determined  mainly  from  the 
fact  that  the  circumstance  is  mentioned  and  re- 
lied upon  by  the  court  in  connection  with  want 
of  knowledge  of  contents.  It  may  be,  however, 
fairly  intended  that  the  court  would  have  come- 
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to  the  same  conclusion,  even  if  the  contents  of 
the  will  had  been  proved. 

There  are  certain  settled  legal  maxims  in  re- 
gard to  wills,  which  it  may  not  be  improper  to 
consider.  A  will  is  an  instrument  that  can 
have  no  force  or  effect  during  the  lifetime  of 
the  testator.  It  can  have  no  validity  as  a  tes- 
tament while  the  party  making  it  has  the  pow- 
er to  cancel  or  revoke;  and  if  when  that  power 
is  gone,  and  the  party  ceases  to  be  able  to  ex- 
ercise volition  of  mind,  the  instrument  is  found 
executed  in  accordance  with  the  law,  it  shall 
stand.  Hence  it  is  said  to  be  ambulatory  until 
the  testator  dies.  It  appears  to  me  that  upon 
the  assumption  of  these  principles,  these  con- 
sequences must  follow;  when  the  will  is  in  the 
custody  of  the  testator  and  cannot  be  traced 
out  of  his  hands  previous  to  his  death,  the  pre- 
sumption is  that  he  destroyed  it  by  such  means 
as  he  thought  proper;  and  it  not  appearing 
that  the  same  was  done  by  any  other  person 
by  his  direction  and  consent,  being  present 
himself,  the  same  presumption  continues.  The 
law  does  not  presume  in  cases  where  an  act 
can  or  may  be  legally  done  by  one  person,  that 
some  other  person  has  done  the  same  act,  where 
such  other  person  would  thereby  be  guilty  of 
a  fraud  or  felony.  Thus  in  Burtenshaw  v.  Gil- 
bert, Cowp. ,  49,  it  was  held  where  a  will  which 
had  been  in  the  possession  of  the  testator  and 
193*]  was  found  upon  *his  death  among  his 
papers  with  his  name  and  seal,  and  the  names 
of  the  witnesses  cut  off,  though  it  was  not 
known  at  what  time  such  names  and  seals  were 
cut  off,  that  this  was  a  valid  revocation  of  the 
will;  and  this  evidently  upon  the  presumption 
that  the  act  of  cancellation  and  destruction  was 
done  by  the  testator,  because  he  might  do  so. 

The  will  in  this  case  having  been  duly  exe- 
cuted and  shown  to  be  an  existing  will  in  the 
hands  of  the  testator,  in  my  opinion  the  lessors 
must  show  that  the  will  was  in  existence  at  the 
testator's  death,  or  a  jury  must  find  this  fact 
upon  testimony  submitted  to  them;  or  they 
must  prove  its  destruction  by  a  person  other 
than  the  testator,  before  his  death,  and  without 
his  consent;  or  that  it  was  destroyed  since  the 
testator  died,  before  they  can  be  permitted  to 
give  evidence  of  the  contents.  Upon  these 
grounds.it  appears  to  me,  the  immediate  search 
for  and  failure  to  find  the  will  upon  the  death 
of  the  testator,  goes  to  establish  the  fact  of  de- 
struction by  him;  but  in  case  a  new  trial  should 
be  granted,  this  will  be  a  matter  for  the  jury 
to  pass  upon,  and  I  shall  not,  therefore,  fur- 
ther consider  the  point. 

The  fact  of  non-production  and  evidence  that 
on  due  and  diligent  search,  the  will  cannot  be 
found,  I  apprehend,  raises  a  presumption  of 
loss  or  cancellation,  or  of  destruction  by  the 
testator,  or  destruction  by  some  other  person, 
and  in  this  case  it  is  immaterial  which,  as  the 
party  was  entitled  to  have  the  matter  found  by 
the  jury,  and  it  was  not  permitted  by  the 
court. 

If  I  am  correct  in  the  foregoing  positions, 
then  it  follows  that  the  judge  at  the  circuit 
was  incorrect  in  the  subsequent  part  of  the  de- 
cision, so  far  as  the  same  is  in  hostility  to  the 
rule  of  law  which  I  suppose  to  be  the  correct 
one;  but  where  that  decision  does  not  come  in 
contact,  and  is  not  in  hostility,  it  can  have  no 
effect  or  bearing  whatever  upon  the  case. 
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Admitting,  however,  for  the  sake  of  testing- 
the  correctness  of  the  doctrine  laid  down  by 
the  court,  that  enough  had  been  proved  upon 
the  trial  to  have  sustained  a  verdict  for  the 
plaintiff  in  the  court  below,  upon  the  question 
of  revocation,  and  that,  consequently,  the  pa- 
rol  proof  of  the  contents  was  admitted  upon 
that  ground,  it  by  no  means  results,  that  the 
*party  is  precluded  from  addressing  [*194: 
the  jury  upon  a  question  of  fact  which  they 
are  to  find. 

Most  of  the  minor  exceptions  and  difficulties- 
arising  in  the  cause,  grow  out  of  the  miscon- 
ception of  the  law  in  regard  to  presumption; 
that  corrected,  there  could  be  no  pretense,  but 
the  party  might  properly  introduce  evidence 
to  destroy,  weaken  or  do  away  the  presump- 
tion arising  from  the  proof  of  a  fact.  The  law 
does  not  presume  a  parent  will  disinherit  his 
children,  and  this  rule  has  as  strong  reasons, 
in  justice  and  equity,  for  its  application  in  our 
day,  as  it  could  have  had  when  it  was  first  es- 
tabjished. 

I  forbear  a  further  examination  of  the  ques- 
tions arising  in  this  cause,  mainly  from  the 
consideration,  that  having  come  to  the  conclu- 
sion in  my  own  mind  that  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed  upon  the 
first  point,  and  should  this  court  concur  in  that 
opinion,  the  other  questions  could  not  arise 
upon  a  new  trial.  I  shall  vote  for  a  reversal 
of  the  judgment  of  the  Supreme  Court,  with 
the  costs  of  this  court  to  the  plaintiff  in  error. 
And  as  the  cause  comes  before  us  upon  a 
bill  of  exceptions  a  venire  de  novo  must  be 
awarded,  the  costs  of  the  suit  in  the  court  be- 
low to  abide  the  event. 

By  Mr.  Senator  Oliver.  The  case  now  be- 
fore us  has  been  passed  upon  by  the  Supreme 
Court,  and  although  I  wish  to  treat  the  opin- 
ion delivered  by  them  with  due  deference,!  am, 
upon  an  examination  of  the  case  and  the  au- 
thorities which  have  a  bearing  upon  it,  con- 
strained to  come  to  a  different  conclusion. 

The  main  question  which  arises  is,  whether 
if  a  will  be  duly  executed,  and  once  an  exist- 
ing will,  and  there  be  no  proof  of  its  having 
been  revoved  or  canceled  by  the  testator,  the 
law  presumes  its  continued  existence  to  the 
death  of  the  testator?  Before  I  proceed  to  an 
examination  of  the  cases  which  I  think  im- 
pugn the  opinion  delivered  in  the  Supreme 
Court,  il  is  perhaps  proper  that  I  should  take 
a  cursory  view  of  the  cases  cited  in  that  opin- 
ion, and  upon  which  the  decision  appears  to- 
be  based.  The  case  in  3  Wils.,  497,  arose  upon- 
a  special  verdict;  the  jury  found  "that  in  1748, 
*John  Lacy  made  his  will,  setting  it  [*19& 
out;  but  in  1756  the  testator  made  another  will, 
duly  attested.  The  disposition  of  the  will  waa 
different  from  that  of  the  will  of  1748,  but  in 
what  particular  was  unknown  to  the  jurors. 
They  further  say  that  they  do  not  find  that  the 
testator  canceled  or  destroyed  the  will  of  1756, 
but  what  has  become  of  it  they  are  ignorant." 
Upon  this  verdict  the  Court  of  C.  P.  came  to- 
the  conclusion  that  the  will  of  1748  was  re- 
voked. The  cause  was  afterwards  taken  to- 
the  K.  B.  on  a  writ  of  error,  1  Cowp. ,  88,  and 
the  opinion  of  the  C.  P.,  was  reversed,  upon 
the  ground  that  as  the  particular  difference 
was  unknown,  the  will  of  1748  was  not  re- 
voked. The  decision  of  the  K.  B.  was  af- 
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firmed  in  the  House  of  Lords.  7  Bro.  P.  C., 
344,  octavo  ed.  I  see  no  force  in  the  remark 
of  judge  Woodworth,  "that  in  the  C.  P.  no 
objection  was  made  by  the  counsel,  that  the 
non-production  of  the  will  raised  a  presump- 
tion against  its  validity."  The  counsel,  un- 
doubtedly, conceived  themselves  confined  to 
the  facts  found  by  the  jury,  for  it  has  long 
been  held  that  nothing  shalfbe  presumed  upon 
a  special  verdict.  3  Wils.,  512.  The  dicta  of 
Judge  Nares  and  Ch.  J.  De  Grey  have  no  bear- 
ing upon  the  case,  for  the  remarks  were  un- 
called for  by  the  facts  upon  which  they  were 
to  decide;  and  general  language  used  by  the 
court  must  always  be  understood  as  referring 
to  the  precise  question  before  it.  3  East,  123. 
Besides,  in  the  K.  B.  the  non  production  of  the 
will  of  1756  was  considered  an  objection  to  its 
validity.  Ld.  Mansfield,  in  delivering  the  opin- 
ion of  the  court,  says:  "The  jury  do  not  say 
a  syllable  as  to  the  second  will  being  in  esse  at 
the  time  of  the  testator's  death;  the  matter 
seems  to  me  to  lie  here,  but  neither  party  has 
moved  f  of  a  venire  de  now;  if  they  had,  this  court 
as  a  court  of  errors,  would  have  granted  it. " 
Why  suggest  a  venire  de  raow.unless  for  the  pur- 
pose of  having  the  jury  find  as  to  the  second 
will  being  in  esse  at  the  death  of  the  testator? 
The  judge  again  remarks:  "The  question 
arises  upon  a  special  verdict,  but  the  argument 
has  gone  upon  presumption  only;  and  much 
has  been  said  which  would  have  been  very  fit 
for  the  jury  to  have  considered.  The  opinion 
19O*j  of  the  court  must  *be  guided  by  con- 
clusions drawn  from  the  facts  stated."  Is  it 
not  manifest  from  all  this  that  Ld.  Mansfield 
considered  that  it  was  necessary  to  the  validity 
of  a  will,  that  its  existence  at  the  death  of  the 
testator  should  be  proved? 

In  the  case  of  Johnston  v.  Johnston,  1  Phil., 
466,  the  will  was  present  in  court,  and  the  only 
•question  was  whether  it  had  been  revoked  by 
a  subsequent  marriage  and  birth  of  a  child? 
The  case  has  no  resemblance  to  the  one  now 
before  us.  Upon  this  review  of  the  cases  cited 
by  Judge  Woodworth,  it  appears  to  me  they  do 
not  bear  him  out  in  the  position  he  has  taken. 

I  now  proceed  to  state  my  reasons  for  form- 
ing an  opinion  different  from  that  expressed 
by  the  Supreme  Court.  I  do  not  deny  the  law 
that  a  will  and  its  contents  may  be  proved  and 
shown  by  secondary  evidence,  provided  its  ex- 
istence as  a  good  and  valid  will  is  proved  and 
its  loss  shown;  but  I  contend  that  a  paper  pur- 
porting to  be  a  will  is  not  a  good  and  valid  one, 
till  all  the  requisites  necessary  to  its  legal  ex- 
istence are  complied  with,  and  till  every  con- 
tingency upon  which  its  validity  depends  has 
happened.  This  leads  us  to  inquire  what 
things  are  necessary  to  the  perfection  of  a  will; 
as  laid  down  1st  Inst.,  113,  they  are  these: 
The  inception  or  writing;  the  publication; and 
the  consummation  of  it,  which  last  is  the  death 
of  the  testator.  If  any  one  of  these  are  defi- 
cient, it  is  no  will.  Lntil  the  death  of  the  tes- 
tator a  will  can  have  no  operation,  neither  can 
any  one  claim  a  right  or  interest  under  it;  it  is 
under  the  control  of  the  testator,  and  can  only 
be  considered  as  resting  in  intention.  Does  it 
not  then  appear  manifest  that  the  death  of  a 
testator  is  as  necessary  and  essential  to  the  va- 
lidity and  legal  existence  of  a  will  as  the  de- 
livery of  a  deed  is  to  the  full  perfection  of  a 
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conveyance? — and  no  one  would  contend  that 
secondary  evidence  of  the  contents  of  a  deed 
should  be  admitted  without  proof  of  delivery. 
I,  therefore,  lay  down  this  position,  that  a  party 
setting  up  a  will  as  the  evidence  of  his  title 
must  show  affirmatively  on  the  trial  a  valid 
existing  will,  uncanceled  at  the  time  of  the  tes- 
tator's death.  That  this  doctrine  is  correct,  I 
think  is  abundantly  shown  by  cases  decided. 
It  is  a  reasonable  and  convenient  rule  of  law 
that  the  party  who  alleges  *the  affirm-  [*1O7 
ativeofany  proposition  shall  prove  it.  1  Stark. 
Ev.,  376.  Keeping  this  principle  in  view,  let 
us  look  at  the  cases  which  have  a  bearing  upon 
this  question.  In  3  Phil.,  462,  the  court  say: 
"The  will  of  1798  cannot  be  found,  and  it  is 
to  be  presumed  to  have  been  destroyed  by  the 
deceased."  In  3  Phill.,  552,  the  court  say: 
"But  this  will  of  1817  is  not  forthcoming,  it 
was  not  found  upon  the  deceased's  death,  and 
from  the  circumstance  of  its  never  having  been 
traced  into  any  other  hands  than  the  testator's, 
and  that  is  the  last  we  hear  of  it,  the  deceased, 
undoubtedly  upon  its  execution,  put  it  into  his 
pocket  and  took  it  away  with  him;  it  must 
have  been  destroyed  (as  it  is  to  be  presumed) 
by  the  deceased  himself."  In  2  Adams,  226, 
it  is  said:  "But  this  instrument  is  not  found 
upon  the  death  of  the  testator,  and  as  it  was 
left  in  his  own  possession,  the  legal  presump- 
tion is  that  he  himself  destroyed  it,  animo  re- 
vocandi.  In  2  Hagg.,  325,  the  will  not  being 
found  at  the  death  of  the  testator,  Sir  John 
Nicholl- asks:  "Who  was  the  person,  prima 
fade,  that  destroyed  it? — and  upon  this  there 
can  be  no  solid  doubt;  it  was  in  the  deceased's 
possession,  it  was  not  to  be  found  at  his  death, 
the  presumption  is  that  the  deceased  destroyed 
it."  In  3  Stark.  Ev.,  1715,  it  is  said:  "If  a 
will  is  proved  to  have  been  executed,  and 
which  after  execution  remained  in  the  hands 
of  the  testator  and  cannot  be  found  after  his 
death,  a  presumption  arises  that  he  has  can- 
celed the  will,  and  the  burden  of  proving  the 
contrary  is  thrown  upon  the  party  alleging  the 
contrary."  This  same  doctrine  is  maintained 
in  the  following  cases:  3  Phill.,  128;  Swinb., 
pt.  7,  sec.  16,  p.  38;  1  Bay,  464;  and  in  Toll. 
Ex'rs,  46,  I  find  this  rule  laid  down:  "If  the 
will  be  lost,  two  witnesses  superior  to  all  ex- 
ceptions, who  read  the  will,  prove  its  existence 
after  the  testator's  death,  remember  its  con- 
tents and  depose  to  its  tenor,  are  sufficient  to 
establish  it."  Upon  the  argument  the  provis- 
ions of  the  Act  concerning  Wills  as  to  the  revo- 
cation of  wills  was  referred  to.  I  deem  it  un- 
necessary to  examine  that  question,  as  it  pro- 
ceeds upon  the  assumption  of  the  paper  pur- 
porting to  be  a  will  being  produced  after  the 
death  of  the  testator. 

*By  Mr.  Senator  Tallmadge.  Was  [*198 
parol  evidence  of  the  contents  of  the  will  prop- 
erly admitted?  Ought  the  question  of  revoca- 
tion to  have  been  submitted  to  the  jury,  and 
counsel  have  been  permitted  to  argue  on  the 
testimony  before  them? 

The  lessors  of  the  plaintiff  claimed  under  the 
will:  it  was  therefore  incumbent  on  them  to 
show  its  validity.  No  instrument,  unless  ex- 
isting unrevoked  at  the  testator's  death,  can  be 
considered  as  his  will  for  any  purpose.  1  Pow., 
Dev.,  529,  n.  If  the  testator  lets  his  will  stand 
until  he  dies,  it  is  his  will;  if  he  does  not  suf- 
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fer  it  to  do  so,  it  Is  not  his  will — it  is  ambula- 
tory until  his  death.  4  Burr.,  2514.  This  rule 
has  at  different  times  received  the  approbation 
of  the  Supreme  Court.  4  Cow.,  490;  9  Id.,  208. 
The  formal  execution  of  a  will  does  not  prove 
&  valid  devise.  Proving  the  execution  by  the 
attestation  of  witnesses  and  the  signature  and 
seal  of  the  testator,  is  only  a  commencement 
toward  establishing  its  validity;  it  is  not  con- 
summated till  death  superadds  his  seal.  The 
very  essence  of  a  will,  therefore,  seems  to  be 
its  due  execution  according  to  the  provisions  of 
the  statute,  and  its  existence  at  the  time  of  the 
death  of  the  testator.  Until  then,  in  a  legal 
sense,  it  is  no  last  will  and  testament. 

How  then  is  a  will  to  be  proved?  After  proof 
of  its  due  execution,  it  must  be  shown  that  the 
testator  permitted  it  to  stand  till  his  death.  The 
production  of  the  original  is  the  best  evidence 
of  this,  although  not  in  all  cases  conclusive, 
and  sufficiently  shows  the  intention  of  the  tes- 
tator that  it  should  so  continue.  If  the  origi- 
nal be  not  produced,  there  must  be  satisfactory 
proof  of  its  existence  at  the  testator's  death  to 
show  his  intention,  the  same  as  the  original  it- 
self would  show  if  produced.  Without  this 
the  party  cannot  resort  to  secondary  evidence. 
Until  then  there  is  no  will  proved;  it  has  no 
legal  existence;  and  it  would  be  a  solecism  in 
language  to  talk  of  secondary  evidence  of  a 
thing  that  never  existed.  The  fallacy  of  the 
opposite  doctrine  consists  in  this,  that  it  assumes 
the  existence  of  the  will  at  the  testator's  death. 
Aside  from  this  assumption,  there  is  no  proof 
of  its  existence  or  of  any  intention  on  the  part 
of  the  testator  that  the  will,  the  execution  of 
which  has  been  proved,  should  stand  till  his 
death.  Without  such  intention,  which  cannot 
199*]  be  presumed  *f  rom  the  mere  execution 
of  the  instrument,  there  is  no  will.  There  is 
no  original,  the  non-production  or  loss  of  which 
will  justify  secondary  evidence  or  the  admis- 
sion of  parol  proof  of  its  contents.  The  judge 
who  delivered  the  opinion  of  the  Supreme  Court 
applies  the  same  principle,  as  to  secondary  evi- 
dence, to  a  will  and  a  deed.  There  is  no  anal- 
ogy between  a  will  before  the  death  of  a  testa- 
tor, and  a  deed.  The  former  is  ambulatory  till 
his  death;  the  latter  is  irrevocable  from  its  ex- 
ecution and  delivery.  If  the  testator  lets  the 
will  still  until  he  dies,  it  is  then  irrevocable 
also.  The  analogy,  therefore,  does  not  exist, 
unless  it  be  shown  that  the  testator  permits  the 
will  to  stand  lill  his  death. 

The  principle  laid  down  by  the  judge  at 
Ni*i  Prius  is,  to  my  mind,  one  of  dangerous 
and  alarming  tendency.  According  to  it,itis  no 
matter  what  length  of  time  has  elapsed  since 
the  execution  of  the  will;  even  a  half  century 
may  have  passed  with  an  entire  change  of  sit- 
uation and  of  circumstances,  and  still  the  mere 
execution  of  the  instrument,  in  the  absence  of 
other  proof,  is  sufficient  to  establish  it  as  a  will 
by  which  the  estate  of  this  intestate  testator,  if 
I  may  be  allowed  the  expression,  is  to  be  gov- 
erned, when  perhaps,  the  unsuspecting  indi- 
vidual may  have  canceled  in  secret  his  own 
will,  and  died  in  the  full  belief  that  his  prop- 
erty would  share  the  equitable  distribution 
which  the  law  provides  in  such  cases.  Does 
not  the  experience  of  almost  every  man  demon- 
strate the  danger  of  such  doctrine  ?  Who 
amongst  us  has  not  at  some  period  of  his  life 
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made  his  will — its  execution  and  its  contents 
known — and  afterwards  canceled  it,  without 
leaving  the  least  trace  of  such  cancellation? 
Upon  this  principle,  too,  on  whom  is  the  bur- 
den of  proof  thrown  to  show  the  revocation  of 
the  will  by  the  testator?  On  the  heir,  most  as- 
suredly. The  heir,  who  knows  nothing  of  the 
matter,  and  perhaps  he  never  heard  of  a  will 
being  made.  On  the  other  hand,  on  whom  de- 
volves the  burden  of  proof  that  the  testator,  in 
the  case  now  under  consideration,  permitted 
the  will  to  stand  until  his  death?  The  general 
rule  upon  the  subject  is  that  which  natural  rea- 
son and  obvious  convenience  dictate — that  the 
party  who  alleges  the  affirmative  of  any  prop- 
osition shall  prove  it.  1  Stark.  Ev.,  376.  In 
accordance  *with  this  rule, the  Supreme  [*2OO 
Court,  6  Cow.,  383,  say:  "Assuming  the  execu- 
tion of  the  will,  and  its  existence  at  the  time  of 
the  death  of  the  testator  to  have  been  estab- 
lished, the  evidence  of  its  subsequent  loss  or 
destruction  was  sufficient  to  let  in  parol  proof 
of  its  contents;"  thereby  virtually  admitting  it 
to  be  incumbent  on  the  plaintiff  below  to  prove 
not  only  the  execution  of  the  will,  but  also 
its  existence  at  the  time  of  the  death  of  the 
testator. 

Such  is,  very  briefly,  my  view  of  the  law,  as 
to  the  evidence  necessary  in  relation  to  a  will 
lost  or  destroyed,  to  entitle  a  party  to  give  pa- 
rol proof  of  its  contents;  that  the  execution  of 
the  will  not  only  must  be  proved, but  that  there 
must  also  be  satisfactory  evidence  of  its  exist- 
ence at  the  death  of  the  testator,  or  of  his  in- 
tention that  it  should  exist  and  stand  till  his 
death;  that  the  mere  fact  of  due  execution  and 
possession  of  it  by  him  at  some  period  in  his 
lifetime  is  not  evidence  of  such  existence  or  in- 
tention. 

If,  however,  the  law  is  otherwise  settled  by 
authority,  it  is  the  duty  of  this  court  so  to  de- 
clare it.  This  brings  me  to  an  examination  of 
a  leading  case  or  two  on  which  much  reliance 
seems  to  have  been  placed  by  the  Supreme 
Court.  The  case  of  Goodright  v.  Harwood,  3 
Wils.,  497,  arose  in  the  C.  P.,  and  the  jury  ren- 
dered a  special  verdict,  by  which  they  found, 
"That  in  1748  John  Lacy  duly  made  a  will, 
and  that  in  1756,  he  made  another  will;  that 
the  disposition  made  by  the  said  John  Lacy  in 
the  said  will  of  the  year  1756,  was  different 
from  the  disposition  thereof  in  the  said  will  of 
the  year  1748,  but  in  what  particulars  is  un- 
known to  the  said  jurors;  but  the  said  jurors 
say,  that  they  do  not  find  that  the  testator  can- 
celed his  said  will  of  the  year  1756,  or  that  the 
said  defendant  destroyed  the  same;  but  what 
is  become  of  the  said  will  the  jurors  aforesaid 
say  they- are  altogether  ignorant."  The  C.  P. 
decided  that  the  will  of  1756  revoked  the  for- 
mer. On  error  in  the  K.  B.,  Cowp.,  88,  that 
court  held  it  was  no  revocation,  and  reversed 
the  judgment  of  the  C.  P.  The  judgment  of 
the  K.  B.  was  afterwards  on  appeal,  affirmed 
in  the  House  of  Lords.  7Bro.  P.  C.,  344.  The 
reasoning,  therefore  of  Nares,  J.,  and  of  De 
Grey,  Ch.  J.,  *quoted  by  the  Supreme  [*2O1 
Court,  having  been  overruled  by  the  lucid  opin- 
ion of  Ld.  Mansfield,  is  entitled  to  no  weight  in 
the  present  case.  By  the  verdict  in  Goodright 
v.  Harwood,  the  jury  found  certain  facts.  Upon 
those  facts  the  court  was  bound  to  decide;  for 
nothing  can  be  presumed  upon  a  special  ver- 
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diet.  The  question,  therefore,  whether  the 
jury,  from  the  non -production  of  the  will  of 
1756,  and  in  the  absence  of  all  evidence  of  its 
existence  at  the  testator's  death,  ought  not  to 
have  presumed  its  revocation,  could  not,  with 
propriety,  have  been  raised  on  a  decision  of  the 
law  as  applicable  to  those  facts.  Had  the  de- 
fendant moved  for  a  new  trial  on  the  ground 
that  the  jury  should  have  presumed  the  revoca- 
tion of  the  latter  will  for  the  want  of  such  tes- 
timony, the  case  would  have  been  analogous 
to  the  one  under  consideration.  Ld.  Mansfield 
observed  that  the  argument  had  gone  on  pre- 
sumption only,  and  that  much  had  been  said 
which  would  have  been  very  fit  for  the  jury  to 
have  considered,  but  the  opinion  of  the  court 
must  be  guided  by  conclusions  drawn  from  the 
facts  stated.  The  scope  and  tenor  of  his  opin- 
ion show  that  the  latter  will  was  not  a  revoca- 
tion of  the  former,  not  merely  because  the  par- 
ticulars of  the  difference  between  that  and  the 
former  were  unknown,  but  because  the  special 
verdict  did  not  show  it  to  be  in  ease,  and  a  sub- 
sisting will  at  the  testator's  death.  For  he  says: 
"In  this  case  the  jury  do  not  say  a  syllable  as 
to  the  second  will  being  in  esse  at  the  time  of 
the  testator's  death.  The  matter  seems  to  me 
to  lie  here."  Mrs.  Harwood  claimed  under  the 
will  of  1748,  which  was  produced.  The  heir 
undertook  to  show  a  revocation  of  that  will  by 
one  executed  in  1756,  which  was  not  produced, 
and  its  contents  unknown,  except  it  made  a 
different  disposition  from  the  former  will.  His 
Lordship  said:  "A  revocation  must  be  shown, 
and  the  mode  of  doing  that  is  by  another  will. 
But  this  is  not  all;  for  he  must  show,  in  fact, 
that  it  was  revoked  by  another  will  which  sub- 
sisted at  the  death  of  the  testator."  The  bur- 
den of  proof  was  thrown  upon  the  heir  in  this 
case,  because  he  set  up  the  second  will,  and 
was,  therefore,  bound  to  prove  it  to  bean  exist- 
ing will  at  the  death  of  the  testator.  The  same 
rule  applies  to  either  party  setting  up  and  claim- 
2O2*]  ing  under  a  will.  *10  Johns.,  358.  But 
the  special  verdict  did  not  find  this  fact,  and 
for  that  with  other  reasons  it  was  held  no  revo- 
cation. This  case,  therefore,  so  far  from  im- 
pugning the  principle  with  which  I  set  out,  in 
my  judgment  establishes  it. 

Nor  does  the  case  of  Johnston  v.  Johnston,  1 
Phill. ,  446,  sustain  the  position  for  which  it  is 
cited;  it  is  not  analogous.  There  the  will  was 
present  in  court,  and  the  question  was, wheth- 
er it  had  been  revoked  by  the  birth  of  children 
combined  with  other  circumstances.  It  is  true 
that  Sir  John  Nicholl,  who  delivered  the  opin- 
ion of  the  court,  observed:  "  The  general  rule 
certainly  is,  that  a  will  once  executed  remains 
in  force,  unless  revoked  by  some  act  done  by 
the  testator,  animo  revocandi,  such  as  burning, 
canceling,  making  a  new  will  and  the  like." 
The  question  of  revocation  is  one  of  evidence. 
If  the  party  claiming  under  the  will  produces 
it.it  is  proof  that  it  has  not  been  revoked;  or  in 
case  of  loss,  if  he  show  its  existence  at  the  time 
of  the  testator's  death,  it  is  also  evidence  that 
he  did  not  revoke  it.  But  if  the  will  is  proved 
to  have  been  previously  in  the  possession  of  the 
deceased,  and  is  not  found  upon  his  death, and 
no  suspicious  circumstance  to  implicate  any 
other  person  in  its  destruction,  the  law  pre- 
sumes the  testator  destroyed  it  animo  revoean- 
di.  This  principle  has  frequently  been  ruled 
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and  recognized  by  Sir  John  Nicholl,  as  well  as. 
others.  3  Phill.,  128,  452,  552;  2  Adams,  226- 
2  Hagg.  Eccl.,  325;  3  Stark.  Ev.,  1715;  1  Bay, 
464;  Cowp.,  49;  Swinb.,  538;  1  Pow.  Dev.,  595, 
note  9. 

It  was  urged  on  the  argument,  that  from  the 
peculiar  constitution  of  the  ecclesiastical  courts, 
there  was  a  motive  to  exclude  the  proof  of  wills, 
and  therefore  their  decisions  should  be  received 
with  great  caution.  However  much  ancient  su- 
perstition and  prejudice  may  have  detracted 
from  the  weight  and  authority  of  these  courts, 
it  cannot  be  denied  that  for  many  years  past 
their  decisions  have  been  able  and  learned,  and 
have  been  cited  in  the  common  law  courts  in 
England  with  much  approbation  where  the 
subject-matter  was  the  same.  In  1  Pow.  Dev., 
539,  notejt  is  observed  that  although  our  courts, 
are  not  bound  by  the  decisions  of  the  ecclesi- 
astical courts  regarding  the  probate  and  per- 
sonal property,  *yet  where  the  princi-  [*2O3. 
pies  governing  the  question  are  not  materially 
different  in  the  respective  courts,  they  are  al- 
lowed to  have  weight,  not  only  on  account  of 
the  respect  due  to  the  learned  judges  by  whom 
they  may  happen  to  have  been  decided,  but 
also  on  account  of  the  obvious  expediency  of 
preserving  uniformity  of  decisions. 

From  the  above  view  there  is  no  doubt,  that 
under  the  circumstances  of  this  case.parol  proof 
of  the  contents  of  the  will  was  improperly  ad- 
mitted. 

It  only  remains  to  consider  whether  the 
question  of  revocation  ought  to  have  been  sub- 
mitted to  the  jury  and  argued  by  counsel  on 
the  testimony  before  them.  If  the  law  be  as 
laid  down  by  the  judge  at  Nisi  Prius,  then,  of 
course,  counsel  could  not  be  permitted  to  argue 
against  the  law  to  the  jury.  But  however  cor- 
rect the  judge  may  have  been  in  the  general 
principle  advanced  by  him,  he  seems  to  me  to- 
have  altogether  misapplied  it  in  the  present  in- 
stance. Judging  of  this  matter  by  the  plain 
standard  of  common  sense,  without  puzzling 
ourselves  with  legal  refinements.it  would  strike 
every  one  that  there  was  the  utmost  propriety 
in  submitting  this  question  to  the  consideration 
of  the  jury  and  in  permitting  counsel  to  argue 
it  before  them.  The  law  is  presumed  to  quad- 
rate with  this  standard,  and  will  be  found  on 
examination  to  be  in  harmony  with  it.  "Where 
facts  are  not  disputed,"  says  His  Honor,  "the 
law  arising  on  those  facts  is  to  be  declared  by 
the  court."  This  is  the  general  principle,  and 
the  authorities  cited  on  the  argument  to  sustain 
it  in  its  application  to  the  present  case  are  such 
as  relate  to  the  power  of  a  court  to  nonsuit  a 
plaintiff  where  his  proof  does  not  maintain  the 
issue  on  his  part.  13  Johns.,  334;  19  Id.,  159. 
Where  there  is  a  failure  of  evidence,  tending 
to  establish  any  one  essential  averment,  the 
court  directs  the  plaintiff  to  be  nonsuited,  1 
Stark.  Ev.,  400;  but  no  analogy  is  perceived 
between  this  and  the  case  under  consideration. 
Suppose,  after  the  making  of  a  will,  the  mar- 
riage of  the  testator  and  the  subsequent  birth 
of  a  child  should  be  shown  ;  this  is  what  the 
law  terms  an  implied  revocation  and  declares, 
the  will  revoked.  It  is  a  presumption  made  by 
the  law  itself  from  those  facts,  and  the  judge 
would  not  permit  counsel  to  argue  or  the  jury 
*to  find  to  the  contrary.  But  the  point  [*2O4 
in  issue  in  this  case,  and  which  the  counsel  for 
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the  defendant  below  wished  to  argue  and  to 
have  submitted  to  the  jury  was,  whether  from 
the  testimony  the  will  had  been  revoked.  The 
facts  to  which  the  judge  applied  the  law  were 
mere  evidence  to  prove  the  fact  in  issue,  viz. : 
the  revocation  of  the  will.  It  was  the  peculiar 
province  of  the  jury,  under  the  advice  of  the 
court,  to  find  the  fact  of  the  revocation  or  not, 
from  the  evidence  before  them.  From  the  evi- 
dence there  was  no  presumption  which  could 
be  made  by  the  law  itself  without  the  aid  of 
the  jury.  The  error,  in  my  judgment,  consists 
in  the  misapplication  of  the  term  "  facts  "  to 
testimony,  which  is  adduced  to  establish  the 
fact  in  issue  between  the  parties,  and  which  is 
to  be  found  by  the  jury.  The  general  rule 
seems  to  be,  that  where  there  is  any  legal  ad- 
missible evidence  tending  to  prove  the  issue, 
the  effect  of  that  evidence  is  solely  for  the  con- 
sideration of  the  jury.  1  Stark.  Ev. ,  399.  The 
jury  can  decide  matters  of  fact  only;  they  may 
apply  the  law  as  delivered  by  the  court.  When- 
ever upon  particular  facts  found,  the  court,  by 
the  application  of  any  rules  of  law,  can  pro- 
nounce on  their  legal  effect,  with  reference  to 
the  allegations  on  the  record,  such  inference  is 
matter  of  law.  So,  also,  whenever  the  court 
cannot  pronounce  on  the  legal  effect  of  partic- 
ular facts,  and  when  it  is  requisite  to  enable 
them  to  do  so,  that  the  jury  should  find  some 
other  inference  or  conclusion,  such  further  in- 
ference or  conclusion  is  a  question  of  fact.  1 
Stark.  Ev.,410.  But  the  judge  held  the  evidence 
insufficient,  not  irrelevant.  The  jury  should 
have  been  permitted  to  pass  on  its  sufficiency. 
Sufficiency  cannot,  in  the  nature  of  things,  be 
subject  to  legal  definition  or  control.  1  Stark. 
Ev.,399. 

The  presumption  of  revocation  from  the  will 
being  in  the  possession  of  the  testator  previous 
to  his  death,  and  not  found  after,  has  already 
been  considered.  In  the  present  case  there  is 
no  suspicious  circumstance  from  which  it  can 
be  inferred  that  the  will  has  been  destroyed  by 
any  other  than  the  testator  himself ;  no  witnesses 
were  necessary  to  its  destruction.  The  fact 
that  search  was  made  for  the  will  immediately 
after  his  death,  and  not  found,  instead  of  mak- 
ing anything  in  his  favor,  is  strong  evidence 
2O5*]  of  revocation.  This  *presumption  is 
innocent  as  against  the  testator.  The  law  will 
not  presume  fraud,  which  it  must  do,  if  the 
testator  himself  did  not  cancel  it.  Besides,  such 
presumption  would  also  disinherit  the  heir  ; 
the  title  of  an  heir  at  law  cannot  be  defeated  by 
conjecture,  ambiguity,  or  uncertainty,  Cowp., 
92;  neither,  in  my  opinion,  should  it  be  defeat- 
ed by  presumption. 

It  is  not  my  purpose  to  recount  the  testimony 
in  this  case;  suffice  it  to  say,  it  was  of  such  a 
nature  as  ought  to  have  been  submitted  to  the 
consideration  of  the  jury.  Whether  it  was  suf- 
ficient to  enable  them  to  find  the  fact  of  revo- 
cation is  immaterial  to  the  present  inquiry  ; 
that  was  a  matter  under  the  advice  of  the  court 
for  their  determination. 

Great  and  incalculable  mischiefs  may  arise, 
-on  the  one  hand,  from  establishing  the  princi- 
ples contained  in  the  decision  of  the  Supreme 
Court ;  while  on  the  other,  the  only  mischief 
to  be  apprehended  is,  that  the  party  is  left  to 
the  will  which  the  law  has  made,  by  means  of 
our  statute  of  distribution  and  descents.  No 
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reflecting  mind  can  hestitate  to  choose  between 
them. 

My  opinion,  therefore,  is,  that  on  both  points 
which  have  been  taken  in  the  examination  of 
this  case,  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed. 

It  being  the  unanimous  opinion  of  the  court  that 
the  judgment  of  the  Supreme  Court  should  be  re- 
versed, it  was  reversed,  accordingly. 

Reversing— 9  Cow.,  308. 

Cited  in— 9  Wend.,  634,  673;  11  Wend.,  236;  1  Sandf . 
Ch.,  237 : 11  N.  Y.,  162  ;  23  N.  Y.,  398  ;  35  N.  Y.,  655;  43 
N.  Y..  212 ;  14  Hun,  303 ;  2  Bradf .,  284 ;  Tuck.,  454  ;  29 
Am.  Dec.,  246  (13  Porter,  51). 


*CARMAN,  Impleaded,  etc.,  [*2O6 
I.  &  J.  TOWNSEND. 

Debt,  Action  of— Lies  on  Judgment  against  Joint 
Debtors,  when — Defense — Onus-  Probandi — 
Pleading. 

An  action  of  debt  on  judgment  lies  against  a  de- 
fendant not  brought  into  court,  where,  in  a  suit 
against  joint  debtors,  the  plaintiff  proceeds  under 
the  statute  as  if  all  the  defendants  were  brought  in 
and  takes  judgment  against  all. 

It  seems  that  a  defendant  in  such  case  may  avail 
himself  of  any  defense  which  it  would  have  been 
competent  for  him  to  urge  in  the  original  action 
had  he  been  brought  into  court. 

A  judgment  entered  against  a  joint  debtor  not 
brought  into  court,  it  seems,  would  not  entitle  a 
plaintiff  to  recover  without  other  evidence  of  in- 
debtedness, if  such  indebtedness  was  directly  put  in 
issue  by  the  pleadings ;  and  that  the  onus  prooandi 
would  lie  upon  the  plaintiff  to  show  the  original  in- 
debtedness, and  not  upon  the  defendant  to  disprove 
it* 

A  denial  of  joint  liability,  by  a  defendant  not 
brought  into  court  in  the  first  action  in  a  suit  on  the 
judgment,  is  a  good  and  valid  plea. 

Citations— McCleland  &  Y.,  196 ;  2  Johns.,  87 ;  6 
Johns-,  98 ;  16  Johns.,  66. 

TERROR  from  the  Supreme  Court.  The  plaint- 
-L^  iffs  in  the  court  below,  I.  &  J.  Townsend, 
declared  against  P.  Carman  and  E.  I.  Ring, 
stating  Carman  to  have  been  arrested  on  a  ca- 
pias ad  respondendum,  and  Ring  to  have  been 
returned  not  found,  on  a  judgment  in  assump- 
sit  obtained  by  the  plaintiffs  against  the  defend- 
ants in  the  Supreme  Court,  for  the  sum  of 
$330.32.  To  this  declaration  Carman,  who 
alone  appeared,  pleaded  that  the  plaintiffs  is- 
sued a  capias  ad  respondendum,  returnable  in 
May  Term,  1823,  against  him  and  Ring,  on 
which  Ring  was  taken,  and  he,  Carman,  was 
returned  not  found  ;  that  the  plaintiffs,  with- 
out the  arrest  or  appearance  of  him,  Carman, 
proceeded  to  judgment  against  both  defend- 
ants, and  that  the  promises  and  undertakings 
set  forth  in  said  cause,  and  for  the  non  per- 
formance of  which  judgment  was  rendered, 
were  the  promises  and  undertakings  of  Ring 
solely,  and  not  the  promises  and  undertakings 
of  Carman  and  Ring.  The  plaintiffs  replied 
that  the  judgment  in  the  plea  named  was  ren- 
dered against  Ring  and  Carman  as  implead- 
ed  with  Ring,  and  that  the  promises  and  under- 
takings upon  which  the  judgment  was  ren- 
dered were  not  the  promises  and  undertakings 
of  Ring  solely,  as  in  the  plea  alleged,  but  that 
the  same  were  the  promises  and  undertakings 
of  Ring  and  Carman.  Upon  this  issue  the  cause 
was  brought  to  trial.  A  witness  for  the  plaint- 
iffs proved  the  sale  and  delivery  of  plough 
castings  to  Carman,  and  Carman's  acknowl- 
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2O 7*]  edgment  that  he  *and  Ring  were  part- 
ners ;  but  gave  no  evidence  whatever  of  the 
value  of  the  castings.  The  attorney  for  the 
plaintiffs  corroborated  the  testimony  of  the 
witness  first  called  as  to  Carman's  admissions  of 
partnership,  and  proved  that  Carman  had  paid 
$105  of  the  demand  of  the  plaintiffs.  This  evi- 
dence was  objected  to  by  the  counsel  for  the 
defendant  as  evidence  of  an  indebitatus  assump- 
sit,  which  he  insisted  was  inadmissible  under 
the  state  of  the  pleadings,  and  contended  that 
the  plaintiffs  were  not  entitled  to  recover,  in- 
asmuch as  the  original  judgment  set  forth  in 
the  plaintiff's  declaration  was  limited  it  its  op- 
eration by  statute,  and  gave  no  cause  of  action 
to  the  plaintiffs  against  the  defendant.  The 
judge,notwithstanding,received  the  testimony, 
and  decided  that  the  plaintiffs  were  entitled  to 
recover;  and  that  the  only  inquiry  was  whether 
there  was  a  copartnership  or  not  between  the 
defendants  ;  to  which  decision  the  defendant 
excepted.  The  defendant  produced  the  record 
of  the  judgment  set  forth  in  the  plaintiff's  dec- 
laration, to  prove  that  Carman  was  not  arrest- 
ed, and  did  not  appear  in  the  suit,  which  facts 
appeared  by  the  said  record.  The  counsel  for 
the  defendant  then  insisted  that  the  issue  that 
Carman  had  not  been  arrested,  or  appeared  in 
the  original  suit,  ought  to  be  found  in  favor  of 
the  defendants.  The  judge  decided  that  there 
was  but  one  question  for  the  jury  to  pass  upon, 
to  wit :  the  copartnership  of  the  defendants, 
and  instructed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  who  accordingly  found  a  verdict 
for  the  plaintiffs  for  $330.32  debt,  and  six  cents 
damages.  The  defendant  excepted  to  the  de- 
cision of  the  judge,  and  applied  to  the  Supreme 
Court  for  a  new  trial,  which  was  refused.  See 
the  reasons  of  the  Supreme  Court.  6  Cow.,  695. 
The  defendant  then  sued  out  his  writ  of  error. 
Mr.  J.  Li.  Wendell,  for  plaintiff  in  error. 
The  judgment  declared  on  was  an  extinguish- 
ment of  the  original  indebtedness  of  Carman 
and  Ring  ;  the  assumpsit  was  merged  in  the 
judgment.  18  Johns.,  459.  The  plaintiffs,  there- 
fore, cannot  recover  on  the  original  indebted- 
ness ;  nor  are  they  entitled  to  recover  on  the 
judgment,  it  being  special  and  limited  in  its 
operation.  A  judgment  may  be  entered  against 
2O8*1  a  joint  debtor  *who  is  not  arrested,  his 
individual  property  and  person  being  saved  by 
the  statute  from  the  effect  of  it ;  but  if  it  be 
permitted  to  a  plaintiff  to  sustain  an  action  of 
debt  on  the  judgment  against  the  defendant, 
the  saving  in  the  statute  is  evaded,  and  the  in- 
dividual property  and  the  person  of  the  defend- 
ant are  made  liable,  notwithstanding  the  saving 
in  the  statute.  The  allegations  and  proof  did  not 
correspond  ;  the  declaration  was  in  debt,  the 
proof  was  in  assumpsit,  and  that  adduced  did 
not  show  a  cause  of  action  ;  a  partnership  was 
proved,  and  the  delivery  of  articles  was  shown, 
but  no  sum  or  amount  was  proved.  The  jury 
rendered  a  verdict  against  the  defendant  for 
upwards  of  $300,  when  there  was  no  evidence 
to  warrant  the  finding  of  any  sum  except  the 
judgment,  which  could  not  be  used  for  that 
purpose,  as  it  was  giving  an  effect  to  it  forbid- 
den by  the  statute  under  which  it  was  entered. 
The  plea  that  the  judgment  was  rendered  in  a 
suit  in  which  the  defendant  was  not  arrested, 
and  did  not  appear,  was  a  good  plea,  and 
ought  to  have  been  found  in  favor  of  the  de- 
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f  endant.  Whether  the  promises  were  the  joint 
promises  of  Carman  and  Ring,  or  the  sole 
promises  of  Ring,  was  an  immaterial  issue,  and 
a  repleader  should  have  been  awarded.  If  it 
be  as  it  has  been  held  by  the  Supreme  Court, 
that  in  cases  of  this  kind  the  judgment  is,  pri- 
ma  facie,  evidence  of  a  debt  against  the  party 
not  brought  into  court  (16  Johns.,  66;  6  Cow., 
695),  the  burden  of  disproving  an  indebtedness 
is  cast  upon  a  defendant,  instead  of  a  plaintiff 
being  obliged  to  establish  his  claim  by  proof, 
and  is  an  anomaly  in  the  law. 

Mr.  B.  F.  Butler,  for  defendants  in  error. 
The  fact  that  the  judgment  declared  on  is  an 
extinguishment  of  the  original  indebtedness, 
furnishes  a  strong  argument  why  the  judg- 
ment now  sought  to  be  reversed  should  be  sus- 
tained. The  statute  under  which  these  pro- 
ceedings are  had  was  remedial,  permitting  a 
plaintiff  in  a  suit  against  joint  debtors,  when 
but  one  was  taken,  to  proceed  as  if  all  were 
brought  into  court,  and  in  case  of  the  plaintiff 
succeeding  in  his  suit,  giving  him  judgment 
against  all  in  the  same  manner  as  if  all  had 
been  taken  and  brought  into  court.  1  R.  L., 
521,  *sec.  13.  According  to  the  doc-  [*2Ot> 
trine  contended  for  on  the  other  side,  the  rem- 
edy would  be  worse  than  the  disease.  In  the 
several  cases  in  which  questions  have  arisen 
under  this  statute,  the  Supreme  Court,  from 
time  to  time,  intimated  that  a  party  not  brought 
into  court,  sued  on  the  judgment,  might  enter 
into  the  original  merits,  and  show  that  he  ought 
not  to  be  charged.  2  Johns.,  87  ;  6  Id.,  98  ;  16 
Id. ,  66.  The  defendant  here,  accordingly,  put 
in  issue  his  original  liability,  by  denying,  in 
substance,  that  he  was  jointly  responsible  with 
the  other  defendant ;  for  such  is  the  effect  of 
his  plea.  He  did  not  deny  the  judgment,  or 
dispute  the  amount,  but  virtually  admitted 
both,  reposing  himself  on  the  defense  put  for- 
ward, and  the  jury  found  against  him.  The 
plea  interposed  by  the  defendant,  affirming  a 
fact  in  avoidance  of  the  action,  admitted  the 
judgment,  and  rendered  the  production  of  the 
record  by  the  plaintiffs  unnecessary,  9  Cow., 
297;  but  if  necessary  to  the  maintenance  of  the 
action,  it  was  in  the  course  of  the  trial  pro- 
duced by  the  defendant  himself.  The  issue 
was  not  immaterial;  it  was  not  that  he  was  not 
arrested,  and  did  not  appear  in  the  original 
suit — those  allegations  were  mere  matter  of  in- 
ducement ;  the  point  presented  was  that  the 
defendant  was  not  jointly  indebted  with  his 
co-defendant  in  the  original  suit,  and  if  found 
for  him  it  would  have  been  a  perfect  defense; 
but  if  the  issue  was  immaterial,  it  is  cured  by 
the  verdict,  and  the  defendant  was  not  entitled 
to  a  repleader.  7  Cow.,  71  ;  2  Johns.,  387  ;  6 
Id.,  1  ;  2  Salk.,  579;  3  Id.,  305;  5  Bac.  Abr., 
tit.  Pleas  and  Pleading,  M,  Repleader;  Doug., 
396.  At  all  events,  a  repleader  cannot  be  award- 
ed on  a  writ  of  error,  unless  specially  brought 
for  that  cause  after  a  denial  thereof  on  motion. 
Tidd,  829  ;  2  Salk.,  579;  6  Mod.,  102;  3 Salk., 
306;  3Keb.,  769,  789,  825. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  plaintiff  in  error 
is  unquestionably  right  in  his  first  point,  in 
supposing  that  the  first  judgment  was  an  ex- 
tinguishment or  merger  of  the  original  indebt- 
edness, so  that  no  action  could  be  sustained 
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21O*]  against  *either  of  the  defendants  on 
the  original  promises.  If  any  action  could  be 
sustained  against  the  defendant  not  arrested  in 
the  original  suit,  it  must  be,  in  form,  an  action 
of  debt  founded  on  the  judgment.  But  it  is 
insisted  on  the  part  of  the  plaintiff  in  error 
that  by  the  entry  of  judgment  under  the  stat- 
ute he  was  wholly  discharged  from  personal 
liability  for  the  debt,  and  that  the  plaintiffs 
are  confined  to  their  remedy  against  the  joint 
property  of  the  defendants,  or  the  separate 
property  or  personal  responsibility  of  the  de- 
fendant who  was  arrested  in  the  first  suit. 
Such  could  never  have  been  the  intention  of 
the  Legislature;  the  Act  was  remedial,  and  was 
intended  to  save  the  expense  of  proceeding  to 
outlawry  against  the  defendant  who  could  not 
be  arrested.  By  the  common  law,  the  plaintiff 
was  obliged  to  proceed  to  outlawry  against  the 
absent  defendant,  and  then  he  was  permitted 
to  go  on  and  obtain  his  judgment  against  the 
defendant  who  had  been  arrested  ;  but  this  did 
not  deprive  him  of  his  remedy,  either  against 
the  person  or  the  goods  of  the  outlaw.  He 
might  arrest  him  on  a  capias  ut  lagatum  and 
commit  him  to  pay  the  debt,  or  he  might  ob- 
tain satisfaction  out  of  his  goods  ;  for  although 
the  goods  of  the  outlaw  were  forfeited  to  the 
King,  yet  if  the  outlawry  was  in  a  civil  suit,  it 
was  a  matter  of  course  to  grant  the  goods  to 
the  plaintiff  in  that  suit,  or  so  much  thereof  as 
was  necessary  to  satisfy  his  demand,  The  King 
v.  Cooke,  outlawed  at  the  suit  of  Rayer,  Mc- 
Cleland  &  Young,  196.  The  Legislature,  un- 
questionably, had  no  other  object  in  view  than 
to  save  useless  expense,  and  at  the  same  time 
to  protect  the  rights  of  the  absent  defendant 
in  that  suit,  without  discharging  his  liability 
to  the  plaintiff  in  an  action  on  the  judgment. 

It  is  urged,  however,  that  by  adopting  this 
course  the  defendant  who  is  not  arrested  in  the 
first  suit  is  deprived  of  his  defense  in  the  sec- 
ond. It  has  never  yet  been  decided  that  by  a 
course  of  pleading  adapted  to  the  particular 
case,  the  defendant,  who  is  arrested  in  a  suit 
on  such  judgment,  may  not  avail  himself  of 
any  defense  which  it  would  have  been  com- 
petent for  him  to  urge  in  the  original  action, 
had  he  been  brought  into  court.  In  this  case 
Carman  set  up  such  a  defense,  and  the  plaint- 
iffs in  the  court  below  did  not  deem  it  prudent 
211*]  *to  demur  to  his  plea,  but  took  issue 
upon  such  parts  of  that  plea  as  went  to  the 
merits  of  the  original  defense.  If  they  had 
attempted  to  treat  the  former  judgment  as  con- 
clusive evidence  of  the  indebtedness  of  both 
defendants,  after  these  facts  were  spread  upon 
the  record  in  the  last  suit,  there  could  have 
been  very  little  doubt  as  to  the  result.  I  have 
no  hesitation  in  saying  that  the  plea  put  in  by 
the  defendant  Carman,  if  true,  was  a  good  and 
valid  defense  as  to  him.  The  allegation  in  the 
plea  on  which  the  plaintiffs  took  issue  was  a 
material  part  of  it,  and  every  other  allegation 
therein  was  admitted  by  the  replication  ;  the 
judge  was  therefore,  correct  in  saying  that  was 
the  only  question  for  the  jury  to  decide  under 
the  pleadings  in  the  cause.  The  recovery  of 
the  judgment  was  not  denied  by  the  plea  ; 
neither  was  it  averred  that  the  original  debt 
had  been  paid,  or  that  the  judgment  was  for 
a  greater  sum  than  was  actually  due.  There 
being  no  general  issue  and  the  single  fact  of 
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joint  original  liability  being  put  in  issue  by  the 
pleadings,  neither  party  was  at  liberty  to  in- 
troduce proof  as  to  any  other  fact.  The  plaint- 
iff shaving  disproved  this  allegation  in  the  plea, 
a  verdict  for  their  debt,  with  nominal  dam- 
ages, followed  of  course.  And  this  being  a 
material  issue,  no  repleader  could  be  awarded. 
The  plaintiffs  were,  therefore,  entitled  to  judg- 
ment on  the  verdict. 

The  pleadings  in  this  case  were  not  properly 
framed  to  raise  the  question  whether  the  plaint- 
iffs must  prove  the  original  indebtedness,  or 
whether  it  lies  upon  the  defendant  to  disprove 
it.  Whenever  that  point  is  properly  before 
the  court,  I  think  the  plain  dictates  of  com- 
mon sense  will  easily  determine  which  party  is 
to  be  considered  as  holding  the  affirmative. 
The  judgment  may  be  considered  prima  facie 
evidence  of  indebtedness,  so  far  as  to  enable 
the  plaintiffs  to  bring  an  action  of  debt  against 
the  defendant  who  was  not  originally  arrested; 
but  it  does  not  follow  that  it  would  be  suffi- 
cient to  enable  the  plaintiffs  to  recover  without 
other  evidence  of  indebtedness  if  that  fact  was 
directly  put  in  issue  by  the  pleadings.  The 
plaintiffs  in  this  case  assumed  the  burden  of 
proving  that  the  defendants  were  joint  debtors, 
and  *that  was  all  they  could  be  required  [*2 1 2 
to  do  under  these  pleadings. 

I  think,  therefore,  that  the  decision  of  the 
judge  at  the  circuit  as  well  as  that  of  the  Su- 
preme Court  was  correct,  and  that  the  judg- 
ment in  this  case  should  be  affirmed. 

By  Mr.  Senator  Beardsley.  This  was  an 
action  of  debt  in  the  court  below  on  a  judg- 
ment recovered  against  Carman  the  plaintiff  in 
error,  and  George  I.  Ring,  in  which  suit  Car- 
man was  not  arrested. 

The  only  fact  put  in  issue  in  the  present  suit 
by  Carman  was,  that  the  promises  on  which 
the  former  judgment  was  rendered  were  made 
by  Ring  solely,  and  not  by  him  jointly  with 
Ring.  This  issue  was  found  against  him  by 
the  jury  who  tried  the  cause ;  and  it  being  the 
only  issue,  all  the  other  facts  relied  upon  by 
the  plaintiffs  were  admitted,  and  of  course  not 
necessary  to  be  proved  on  the  trial. 

It  is  now  objected  by  Carman  that  an  action 
of  debt  will  not  lie  on  such  judgment.  This 
is  the  only  objection  that  has  been  urged  on 
the  argument  which  requires  consideration  ; 
that  such  action  will  lie  has  been  too  long  set- 
tled to  be  now  called  in  question.  It  is  right 
in  principle  that  such  action  should  be  sus- 
tained ;  a  contrary  rule  would  work  great  in- 
justice to  creditors. 

The  defendant  not  arrested  in  the  first  suit 
may  set  up  a  defense  when  he  is  arrested  ;  and 
Carman  might  in  the  present  suit  have  denied 
the  original  indebtedness,  but  he  did  not  set 
that  up,  but  merely  denied  the  partnership. 
The  following  cases  establish  the  right  to  main- 
tain such  action  :  Dando  v.  Doll,  2  Johns.,  87  ; 
B'kofCol.  v.  Newc-omb,  6  Johns.,  98;  Taylor 
v.  Pettibone,  16  Id.,  66. 

The  judgment  must  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court, 
the  judgment  was  affirmed  accordingly. 

Affirmed— 6  Cow.,  695. 

Cited  in -23  Wend.,  395;  4  Den.,  58:  4  N".  Y.,  521, 
544 ;  18  N.  Y.,  570  :  3  How.  Pr.,  317  ;  23  How..  296,  445; 
14  Abb-  Pr.,  422 ;  2  Sand.,  17 ;  1  Duer,  24 ;  4  Rob.,  242; 
8  Leg.  Obs.,  125 ;  11  How.  U.  S.,  174. 
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213*]  *TUTTLE 

v. 
JACKSON,  ex  dem.  HILLS. 

JDeeds— Recording—  Time  of  Delivery— Sheriff's 
Registered  Deed— Effect  of  as  Against  Party  in 
Possession  under  Prior  Unregistered  Deed — 
Notice  of  Fraud  on  Part  of  Subsequent  Pur- 
chaser Cognizable  at  Law  as  well  as  Equity — 
Actual  Possession  is  Good  Constructive  Notice 

— Pleadings  in  Record  of  Judgment — Sill  of  Ex- 
ceptions—Error— Practice —  Champerty. 

A  purchaser  at  a  sheriff's  sale  of  real  estate  who 
procures  his  deed  to  be  duly  registered,  cannot 
claim  the  benefit  of  the  Registry  Act  against  a  third 
person,  in  the  actual  possession  of  the  land  at  the 
time  of  the  sale,  under  an  unregistered  deed ;  such 
possession  being  constructive  notice  to  the  pur- 
chaser, and  imposing  upon  him  the  duty  to  inquire 
as  to  the  rights  of  the  person  in  possession. 

Where,  in  a  case  thus  circumstanced,  the  judge  at 
the  circuit  decided  that  the  time  of  the  delivery  of 
the  deed  to  the  person  in  possession  was  immaterial, 
it  was  held  that  he  erred,  and  a  venire  de  novo  was 
awarded. 

The  rule  of  equity  under  our  recording  Acts  is  also 
the  rule  of  law;  whatever  will  in  equity  charge  the 
party  with  notice  of  the  equitable  rights  of  a  prior 
purchaser  or  incumbrancer,  so  as  to  deprive  him  of 
the  privilege  of  pleading  that  he  is  a  bona  fide  pur- 
chaser without  notice,  will,  in  a  court  of  law,  be 
sufficient  to  protect  the  legal  rights  acquired  under 
an  unregistered  deed,  against  a  subsequent  recorded 
conveyance. 

It  seems  that  the  purchaser  would  be  protected 
under  the  recording  Acts  against  a  prior  unregis- 
tered deed  or  mortgage,  of  which  he  had  neither  act- 
ual or  constructive  notice,  if  the  judgment  debtor 
was  in  possession  of  the  land  at  the  time  of  the  sale, 
having  an  interest,  the  proper  subject  of  a  sale  and 
conveyance  by  the  sheriff. 

A  transcript  of  a  justice's  judgment  filed  in  a 
county  clerk's  office,  and  of  the  entry  of  a  judg- 
ment thereon  by  the  county  clerk,  may  be  proved 
by  an  exemplification. 

A  bona  fide  purchaser  at  a  sheriff's  sale  under  such 
judgment  is  not  bound  to  go  beyond  the  transcript 
filed  in  the  clerks  office,  to  prove  the  right  of  the 
sheriff  to  sell  the  property. 

A  cognovit  given  in  an  ejectment  suit,  in  pursu- 
ance of  an  award  under  a  submission  entered  into 
subsequent  to  a  judgment  against  the  defendant, 
does  not  affect  such  Judgment,  although  the  eject- 
ment suit  was  commenced  long  previous  to  the 
entry  of  the  judgment. 

The  Statute  against  Buying  and  Selling  Pretended 
Titles  does  not  apply  to  judicial  sales. 

A  deputy-sheriff  who  has  commenced  the  execu- 
tion of  process  by  a  levy  on  the  property  of  the  de- 
fendant, during  the  term  of  office  of  his  principal, 
may,  after  the  expiration  of  such  term,  proceed  and 
complete  the  execution  thereof  by  the  giving  of  a 
deed. 

The  Court  for  the  Correction  of  Errors  look  at  the 
pleadings  as  they  appear  on  the  record,  and  not  as 
set  forth  in  the  bill  of  exceptions ;  although  at  the 
time  the  exceptions  were  taken  the  pleadings  were 
in  the  form  set  forth  in  the  bill. 

Citations— 4  Wend..  75 ;  9  Cow..  182 ;  Act  4  Laws, 
80,  sec.  9 :  1  Rawl.,  223 ;  Laws  of  1824, 297,  sec.  45 ;  2 
Cow.,  596;  5  Cow.,  31;  3  Hawks,  281;  4  Wash.,  C.  C., 
724. 619 ;  4  Cow.,  599 :  9  Cow.,  120;  1  Huds.  &  B.,  633, 
735 ;  4  N.  H.,  262 ;  2  Mass.,  508 ;  2  Ball.  &  Beat.,  301 ;  2 
Bro.,  P.  C.,  425;  3  Pick.,  149;  3  Buss.  Ch..  273;  5  Binn., 
129 ;  6  Mass.,  487 ;  Daniel,  80,  note  a ;  2  Eden.,  228 ;  2 
Band.,  100;  7  Anne  Ch.,  20;  5  Barn.  &  Aid.,  142 ;  4 
Rand.,  212 ;  2  Bibb,  420. 

I?  RROR  from  the  Supreme  Court.  In  October 
JU  Term  1822,Hills,  in  the  name  of  James  Jack- 
son, as  nominal  plaintiff,  commenced  an  action 
of  ejectment  against  Tuttle  for  the  recovery  of 


NOTE— Unrecorded  deed— Right  of  parties  not  af- 
fected by  failure  to  record— Subsequent  purchaser 
without  notice— Rtyihte  of.  See  Jackson  v.  Phillips,  9 
Cow.,  94,  note;  Jackson  v.  Sharp,  9  Johns.,  163,  note; 
Jackson  v.  Post,  9  Cow.,  120,  note. 
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36  acres  of  land,  which  was  tried  at  the  Oneida 
*Circuit  in  October,  1826,  before  the  [*214 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges.  The  plaintiff  produced  an  exemplifi- 
cation of  a  transcript  of  a  justice's  judgment, 
filed  in  the  clerk's  office  of  the  County  of  Onei- 
da, in  the  following  form:  "Oneida  County, 
Justice's  Court.  Jesse  Hitts  v.  Daniel  Oridley. 
March  24,  1820.  Judgment  rendered  for  plaint- 
iff for  the  sum  of  $49.64— costs  $1.18— $50.82; 
costs  of  copy  to  be  added.  I  certify  the  above 
to  be  a  true  copy  of  a  judgment  on  record  in 
my  office.  Dated  April'Sd,  1820  (signed),  Sam- 
uel Wetmore,  justice  of  the  peace."  The  tran- 
script was  filed  Apr.  4,  1820,  and  a  judgment 
docketed  by  virtue  thereof,  by  the  clerk  of 
Oneida.  On  July  18,  1820,  an  execution  upon 
this  judgment  was  delivered  to  a  deputy  of  the 
sheriff  of  Oneida,  tested  July  15.  On  Oct.  13, 
1820,  the  premises  in  question  were  sold  by  the 
deputy  to  Hills,  the  plaintiff  in  the  execution, 
for  the  sum  of  $60.  On  Jan.  16,  1822,  a  deed 
of  the  premises  was  executed  by  the  deputy  in 
the  name  of  his  principal,  to  Hills,  which  was 
acknowledged  by  the  deputy  before  a  proper 
officer,  and  recorded  Dec.  17,  1822.  At  the 
time  of  the  execution  of  the  deed  by  the  dep- 
uty, the  term  of  office  of  his  principal  had  ex- 
pired. At  the  time  of  the  delivery  of  the  exe- 
cution to  the  deputy,  Gridley  was  in  possession 
of  the  premises,  and  had  been  in  such  posses- 
sion for  several  years;  but  at  the  time  of  the 
sale,  the  defendant  Tuttle,  was  in  possession, 
and  continued  in  possession  at  the  time  of  the 
trial.  On  this  evidence  the  plaintiff  rested. 
The  defendant  moved  that  the  plaintiff  be  non- 
suited, because:  1st.  The  transcript  was  not 
competent  evidence  of  the  existence  of  the  judg- 
ment, it  not  showing  that  the  justice  had  juris- 
diction over  the  parties  or  subject-matter;  and 
2d.  That  the  demise  in  the  declaration  was  laid 
previous  to  the  accruing  of  the  lessor's  title,  to 
wit:  on  the  first;  whereas  his  title  did  not  ac- 
crue until  Jan.  16,  1822.  The  judge  refused  to 
nonsuit  the  plaintiff,  intimating  as  to  the  sec- 
ond ground  of  exception  taken,  that  the  Su- 
preme Court  would  permit  an  amendment  of 
the  declaration  so  that  the  demise  should  con- 
form to  the  title. 

*On  the  part  of  the  defendant  the  [*215 
following  facts  appeared:  In  Sep.,  1815,  Grid- 
ley,  the  defendant  in  the  judgment  under  which 
the  plaintiff  claimed,  executed  a  mortgage  of 
the  premises  in  question  to  Tuttle,  the  defend- 
ant, to  secure  the  payment  of  $775.35  Apr.  15 
then  next;  which  mortgage  was  duly  acknowl- 
edged and  registered  Aug.  6,  1816.  In  1817, 
it  was  agreed  between  Tuttle  and  Gridley  that 
the  premises  should  be  appraised,  and  that  Tut- 
tle should  pay  Gridley  whatever/  amount  they 
should  be  appraised  at  exceeding  his  mortgage. 
The  premises  were  appraised,  but  at  what 
amount  did  not  appear;  but  it  was  shown  that 
Gridley  tendered  a  deed  to  Tuttle,  who  took  it 
to  examine  it,  when  it  was  snatched  out  of  his 
hands  and  carried  away  by  Gridley.  In  Feb., 
1818,  the  mortgage  was  duly  foreclosed  by  ad- 
vertisement, and  Tuttle  became  the  purchaser 
for  the  sum  of  $590,  and  in  Aug.,  1818,  he 
commenced  an  ejectment  against  Gridley:  a 
verdict  was  rendered  for  the  defendant,  which 
was  subsequently  set  aside  and  a  new  trial  or- 
dered. After  the  new  trial  was  ordered, Tuttle 
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.and  Gridley  May  31,  1820,  submitted  all  mat- 
ters in  controversy  between  them  to  arbitra- 
tion, and  it  was  agreed  by  Gridley  that  if  the 
arbitrators  should  award  that  he  should  de- 
liver possession  of  the  mortgaged  premises  to 
Tuttle,  that  he  would  give  a  relicta  and  cog- 
novit in  the  ejectment  suit  ;  and  at  the  time  of 
the  arbitration  Gridley  put  the  deed  which  he 
had  executed  in  1817  to  Tuttle,  into  the  hands 
of  the  arbitrators,  and  agreed  that  they  should 
deliver  the  same  to  Tuttle  if  they  should  award 
in  his  favor.  The  arbitrators,  July  20,  1820, 
made  their  award,  adjudging  that  Gridley 
should,  on  or  before  the  first  Monday  of  Au- 
gust then  next,  yield  up  the  possession  of  the 
mortgaged  premises  to  Tuttle,  and  if  he  did  not 
•do  so,  that  he  should  immediately  after  that 
•day  give  a  confession  of  judgment  to  Tuttle  in 
the  ejectment  suit  to  enable  him  to  obtain  the 
possession  of  the  premises;  and  the  arbitrators 
delivered  to  Tuttle  the  deed  deposited  with 
them  by  Gridley,  which  was  a  deed  of  the  prem- 
ises in  question  duly  executed  by  Gridley  and 
wife,  conveying  the  same  to  Tuttle,  bearing 
date  Apr.  1, 1817,  duly  acknowledged  June  11, 
1817,  and  purporting  to  have  been  executed  for 
216*]  *the  consideration  of  $1,000.  On  Aug. 
12,  1820,  the  attorney  of  Gridley  gave  &  relicta 
and  cognovit  in  the  ejectment  suit,  on  which  a 
judgment  was  duly  entered,  and  in  the  latter 
part  of  the  same  month  Gridley  was  turned  out 
and  Tuttle  put  into  possession  of  the  premises 
in  question  by  virtue  of  a  writ  of  possession, 
issued  upon  such  judgment.  The  litigation  be- 
tween Tuttle  and  Gridley  was  hostile,  and  not 
fictitious  or  colorable. 

Previous  to  the  arbitration  Tuttle  requested 
Hills  to  sell  Gridley's  land  under  his  judgment, 
promising  to  become  the  purchaser  to  the  full 
amount  of  the  judgment,  as  he  was  apprehen- 
sive that  his  own  title  might  possibly  fail.  The 
plaintiff  also  alleged  that  the  mortgage  from 
Gridley  to  Tuttle  was  usurious  ;  on  which  point 
evidence  was  adduced  by  both  parties.  The 
judge  decided  that  the  deed  from  Gridley  to 
Tuttle,  not  having  been  recorded,  was  inoper- 
ative and  void  as  against  Hills,  under  the 
Registry  Act ;  that,  therefore,  whether  the 
deed  was  or  was  not  duly  delivered  in  1817, 
was  an  immaterial  fact,  and  that  in  his  opinion 
the  plaintiff  was  entitled  to  a  verdict,  unless 
the  jury  should  find  that  the  mortgage  from 
-Gridley  to  Tuttle  was  free  from  usury,  and  he 
accordingly  instructed  the  jury,  who  found  a 
verdict  for  the  plaintiff.  The  defendant,  on  a 
bill  of  exceptions  tendered  by  him  to  the  vari- 
ous decisions  made  against  him  in  the  course 
-of  the  trial,  applied  to  the  Supreme  Court  for  a 
new  trial,  which  was  refused,  and  the  defend- 
ant sued  out  his  writ  of  error.  See  opinion 
delivered  in  Supreme  Court,  denying  new  trial, 
9  Cow. ,  233.  As  to  the  objection  taken  at  the 
circuit,  that  the  demise  from  the  lessor  of  the 
plaintiff  was  laid  previous  to  the  accruing  of 
his  title,  it  now  appeared  from  the  record  that 
the  demise  was  laid  subsequent  to  the  accruing 
•of  the  title,  the  plaintiff  below  having  obtained 
a  rule  to  amend,  and  having  amended  his  record 
accordingly,  but  from  the  bill  of  exceptions 
attached  to  the  record  it  still  appeared  that  the 
demise  was  previous  to  the  title. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff  in  error.  The  paper  purporting 
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to  be  the  transcript  of  a  justice's  judgment 
filed  in  the  clerk's  office,  not  being  a  record, 
*could  not  be  proved  by  an  exempli-  [*217 
fication.  The  rolls  containing  the  judgments 
and  sentences  of  courts  are  records,  and  may 
be  proved  by  exemplifications,  because  they 
import  absolute  verity.  Co.  Litt.,  260  a,  117 
6/1  Phil.,  Ev.,  237,  309.  An  entry  in  the 
minutes  of  a  court,  though  it  vacates  a  judg- 
ment, is  not  a  record.  9  Johns.,  287.  A  record 
is  proved  by  an  exemplification  ;  other  papers  by 
the  production  of  the  originals,  or  of  sworn 
copies  ;  but  where  the  paper  itself  is  not  con- 
clusive evidence,  the  original  must  be  pro- 
duced. 1  Phil.  Ev.,  309;  1  Stark.  Ev..  155, 
156,  181,  245.  The  paper  called  a  transcript  is 
not  conclusive  evidence :  it  might  be  denied 
that  the  person  making  ifwas  a  justice,  or  the 
verity  of  the  signature  might  be  questioned. 
An  examination  take  by  a  magistrate  in  a  crim- 
inal case  is  not  evidence  until  the  signature  of 
the  magistrate  be  proved.  2  Burr.,  1179  ;  1 
Str.,  126.  The  transcript  might  authorize  the 
clerk  to  docket  the  judgment,  but  nothing 
further  can  be  claimed  under  it.  The  fact  of 
the  transcript  being  filed  in  pursuance  of  the 
directions  of  a  statute,  does  not  make  it  ev- 
idence ;  deeds  in  the  military  tract  were  directed 
to  be  filed,  but  when  filed,  they  were  not,  there- 
fore, per  se  evidence  ;  nor  is  an  appeal  bond  of 
itself  evidence,  though  directed  to  be  filed  ;  un- 
less papers  thus  filed  are  made  evidence  by 
statute,  exemplifications  cannot  be  received. 
The  transcript  was  not  competent  evidence  of 
the  existence  of  the  judgment.  Previous  to 
the  statutory  provisions  on  the  subject,  a  party 
wishing  to  prove  a  justice's  judgment,  was 
bound  to  produce  the  justice  and  his  docket  or 
book  of  entries.  3  Johns.,  429  ;  5  Id. ,  351.  In 
1809  the  official  certificate  of  the  justice,  cer- 
tifying the  proceedings  and  judgment,  verified 
by  a  certificate  of  the  clerk  of  the  county,  was 
made  evidence  by  statute,  5  Stat.,  569,  Web. 
ed.;  which  provision  was  re-enacted  in  the  Act 
of  1824,  extending  the  jurisdiction  of  justices. 
6  Stat.,  ch.  292,  sec.  29.  To  render  the  certifi- 
cate of  the  justice  evidence,  he  must  set  forth 
not  only  the  judgment,  but  the  proceedings  ; 
at  least,  so  far  forth  as  to  show  that  he  had 
jurisdiction  of  the  person  of  the  defendant  and 
of  the  subject-matter.  Bennv.  Borst,  5.  Wend., 
292.  The  transcript  here  was  used  as  a  certificate, 
*and  being  deficient  in  both  partic-  [*218 
ulars,  it  was  incompetent  evidence  ;  it  neither 
stated  that  the  defendant  was  brought  into 
court  on  process,  or  that  he  voluntarily  ap- 
peared ;  nor  did  it  show  in  what  county,  or  in 
what  State  the  judgment  was  renderd.  The 
plaintiff  showed  a  judgment  docketed,  but  not 
a  judgment  rendered.  In  Jackxon  v.  Jones,  9 
Cow.,  191,  referred  to  by  the  Supreme  Court 
in  this  case,  the  court  say  that  the  Legislature 
seem  to  have  determined  that  the  transcript 
should  be  sufficient  evidence  of  the  judgment ; 
but  the  Legislature  had  not  so  declared.  Had 
that  been  the  intent  of  the  Act  it  would  have 
been  so  declared.  If  arguments  ab  inconve- 
nienti  are  resorted  to,  the  balance  of  inconven- 
ience is  greatly  against  the  construction  of  the 
court.  It  is  asked  by  the  court,  why  a  trans- 
cript should  not  be  evidence  to  sustain  a  title 
of  a  purchaser  under  execution  ?  The  answer 
is,  that  a  purchaser  is  always  bound  to  show  a 
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judgment  and  execution  ;  12  Johns.  ,218  ;  20  Id. , 
828  ;  2  Stark.  Ev.,  1857 ;  and  why  should  he 
be  relieved  from  doing  so  in  this  case  ?  Be- 
sides, the  paper  by  virtue  of  which  the  judg- 
ment was  docketed,  is  not  a  transcript,  but 
merely  a  certificate. 

The  plaintiff  below  was  not  entitled  to  re- 
cover, because  the  defendant  was  in  possession, 
under  a  judgment  in  ejectment,  duly  entered 
in  a  suit  commenced  previous  to  the  plaintiff's 
judgment ;  the  circumstance  of  the  judgment 
in  ejectment  being  entered  on  a  cognovit,  given 
subsequent  to  the  plaintiff's  judgment,  cannot 
affect  the  rule  of  law  on  the  subject,  when,  as 
in  this  case,  it  is  shown  thatit  was  compulsory, 
and  not  fraudulent. 

The  deed  from  Qridley  to  Tuttle,  although 
not  recorded,  was  a -valid  deed  as  against  the 
judgment  of  Hills  ;  the  grantor  being  devested 
of  his  title,  a  lien  could  not  attach  in  favor  of 
the  judgment  creditor.  Jackaon  v.  Post,  9 
Cow.,  120.  Hills  cannot  claim  any  benefit 
under  the  Registry  Act,  for  when  he  obtained 
his  deed  Tuttle  was  in  possession  of  the  prem- 
ises under  a  conveyance.  The  object  of  that 
Act  is  to  give  notice  of  a  claim  to  the  land  ; 
notice  is  equivalent  to  a  registry  ;  and  Tuttle 
being  in  the  actual  possession  of  the  premises, 
no  other  notice  was  necessary.  3  Mass. ,  573, 
App.;  6  Id.,  24,  487-489  ;  4  Id.,  637  ;  5  Id., 
219*]  459  ;  2  Id.,  508.  *The  Supreme  Court 
were  not  warranted  in  saying  that  Tuttle  was 
not  in  possession  under  the  deed  ;  when  he 
took  possesion  he  had  the  deed  of  Gridley, 
and  why  should  he  not  be  considered  as  hold- 
ing under  it,  as  well  as  under  his  judgment  ? 

The  deed  to  the  plaintiff  below  was  void, 
because  at  its  execution  Tuttle  was  in  pos- 
session, holding  adversely.  Co.  Litt.,  214  a  ; 
2  Bl.  Com.,  290;  12  Johns.,  453;  9  Id.,  55. 
This  doctrine  applies  as  well  to  judicial  as  to 
other  sales  ;  otherwise,  a  party  might  do  in- 
directly what  he  could  not  do  directly.  18 
Johns.,  488. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 
To  render  a  justice's  certificate  of  a  judgment 
evidence  in  a  suit  on  such  judgment,  it  is  con- 
ceded that  it  must  appear  by  the  certificate 
that  the  justice  had  jurisdiction  of  the  person 
of  the  party  against  whom  the  judgment  is 
entered,  and  of  the  subject-matter  ;  but  it  is 
not  necessary  that  this  should  appear  in  the 
transcript.  The  entry  of  a  judgment  before  a 
justice  is  in  the  simplest  form,  stating  little 
else  than  the  names  of  the  parties  in  whose 
favor  the  judgment  is  rendered,  and  the  amount 
thereof  ;  no  record  is  made  up  setting  forth 
the  cause  of  action,  or  embodying  the  plead- 
ings. With  a  full  knowledge  of  the  mode  in 
which  business  is  transacted  by  justices,  the 
Legislature  enact  that  "  it  shall  be  the  duty  of 
any  justice  of  the  peace  on  the  demand  of  any 
person  in  whose  favor  a  judgment  shall  have 
been  entered  by  such  justice,  to  give  a  tran- 
script of  the  same  ;"  and  after  providing  that 
the  same  may  be  filed  in  a  county  clerk's  office, 
it  makes  it  the  duty  of  the  clerk  to  enter  the 
judgment  in  a  book  to  be  by  him  provided  for 
the  purpose,  and  declares  that  such  judgment, 
so  entered,  shall  be  a  lien  on  real  estate.  4  Stat., 
ch.  80,  sess  of  1818.  The  duty  of  the  clerk  on 
receiving  the  transcript  is  clearly  pointed  out : 
the  statute  proceeds  on  the  assumption  that  he 
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knows  the  person  giving  the  transcript  to  be  a. 
justice,  and  submits  its  genuineness  to  his  de- 
termination. He  is  the  keeper  of  the  appoint- 
ment of  the  justices  of  his  county,  and  has  the 
custody  of  the  rolls  of  the  oaths  of  office.  A 
transcript  thus  tiled,  at  all  events,  is  prima 
facie  evidence  of  the  judgment.  If  it  be  not 
genuine,  if  the  person  *^ranting  the  [*22O 
same  be  not  a  justice,  or  if  the  judgment  was 
fraudulently  rendered,  the  party  sought  to  be 
affected  is  not  remediless.  Neither  of  these 
pretenses  were  set  up  on  the  trial,  and  im- 
aginary mischiefs  ought  not  to  defeat  the 
plaintiff's  recovery. 

The  deed  from  Gridley  to  Tuttle,  although 
bearing  date  in  1817,  if  operative  at  all,  took 
effect  only  from  its  delivery  by  the  arbitrators 
to  Tuttle  in  July,  1820.  This  was  subsequent 
to  the  plaintiff's  judgment.  Besides,  the  plaint- 
iff's deed  being  first  recorded,  obtained  a  prefer- 
ence under  the  Registry  Act.  2  Cai.,  61  ;  4 
Johns.,  216  ;  12  Id.,  559;  13  Id.,  371,  471  ;  4 
Cow.,  559.  Again;  Tuttle,  claiming  under  a 
deed  from  a  judgment  debtor,  had  not  such  an 
adverse  possession  as  would  effect  a  convey- 
ance by  a  purchaser  under  such  judgment, 
Jackson  v.  Collins,  3  Cow.,  89;  much  less  would 
it  effect  a  conveyance  under  a  judicial  sale.  If 
the  doctrine  on  the  other  side  be  right,  it  is 
in  the  power  of  a  debtor  to  prevent  a  sale  of 
his  property  by  his  judgment  creditor. 

The  following  opinion  was  delivered  : 

By  the  Chancellor.  The  first  objection 
embraced  in  the  bill  of  exceptions  is,  that  the 
circuit  judge  received  an  exemplification  of  the 
transcript  and  of  the  entry  of  the  judgment  in 
the  book  kept  for  that  purpose,  by  the  county 
clerk,  as  evidence  that  such  a  transcript  was 
filed  and  such  an  entry  made  in  his  office.  As 
to  this  point  I  think  the  decision  of  the  court 
below  was  correct.  The  transcript  and  entry 
were  in  the  nature  of  a  record  of  certain  judi- 
cial proceedings  which  by  law  were  deposited 
in  that  office.  The  exemplification  under  the 
official  seal  of  the  clerk  is  as  good  evidence  of 
the  fact  that  such  a  transcript  is  filed,  and  that 
such  an  entry  of  the  judgment  is  made,  as  a 
sworn  copy  of  the  same  transcript  and  entry 
would  be,  if  produced.  This  point  was  sub- 
stantially decided  by  this  court  at  their  la&t 
December  Term,  in  the  case  of  Pac.  Ins.  Co.  v. 
Catlett,  4  Wend.,  75, where  the  exemplification 
of  a  document  filed  in  the  Treasury  Depart- 
ment at  Washington,  under  the  seal  of  that 
department,  was  considered  good  evidence  of 
the  fact  that  such  a  document  was  deposited 
in  the  office  of  the  Register  of  the  Treasury. 
The  question  as  to  the^legal  *effect  of  [*221 
that  evidence,  when  produced,  more  properly 
arises  under  the  second  point  raised  by  the 
plaintiff  in  error. 

The  next  objection  is  that  the  transcript  and 
entry,  if  duly  proved  by  an  exemplification 
thereof,  were  not  competent  evidence  to  prove 
the  existence  of  the  judgment  for  the  purposes 
of  this  suit.  The  statute  has  pointed  out  the 
mode  of  authenticating  the  proceedings  before 
a  justice  in  ordinary  cases,  by  a  certified  copy 
signed  by  the  justice,  and  a  certificate  of  the 
county  clerk,  under  his  official  seal,  showing 
that  the  person  whose  name  was  subscribed,  was 
a  justice,  and  that  the  signature  is  in  his  proper 
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handwriting.  Such  a  document,  or  the  original 
entry  in  the  docket  of  the  magistrate,  or  a 
sworn  copy  thereof,  might  have  been  neces- 
sary, if  the  purchaser  at  a  sheriff's  sale  was 
bound  to  go  beyond  the  transcript  returned  into 
the  clerk's  office,  to  prove  the  right  of  the  sher- 
iff to  sell  the  property.  But  I  concur  in  the 
opinion  of  the  Supreme  Court  on  this  question; 
which  opinion  is  stated  more  at  length  in  Jack- 
son v.  Jones,  9  Cow.,  182.  The  Act  of  1818, 
under  which  this  judgment  was  entered  in  the 
clerk's  office,  4  Laws,  p.  80,  sec.  9,  made  it  the 
duty  of  the  justice,  on  request  of  the  party,  in 
whose  favor  the  judgment  was  rendered,  to 
give  him  a  transcript  thereof, which  the  county 
clerk  was  directed  to  file  in  his  office,  and  to 
enter  the  judgment  in  a  book  to  be  kept  by  him 
for  that  purpose.  The  statute  declares  that  the 
judgment  so  entered  by  the  clerk  shall,  from 
and  after  that  time,  be  a  lien  on  real  estate  to 
all  intents  and  purposes  as  if  the  same  had  been 
rendered  in  the  Court  of  C.  P.  It  is  evident 
that  the  Legislature  intended  to  make  the  judg- 
ment, as  entered  by  the  clerk,  at  least  prima 
facie  evidence  of  the  right  to  issue  an  execution 
thereon  against  the  real  estate  of  the  defendant 
in  such  judgment,  if  not  conclusive  evidence 
of  the  fact  in  favor  of  a  bona  fide  purchaser 
under  the  sheriff's  sale.  All  the  justices  of  the 
peace  in  the  county  are  officially  known  to  the 
clerk,  and  their  commission  was  at  that  time 
deposited  in  his  office,  as  well  as  their  official 
oaths.  It  is  not  to  be  presumed  that  the  clerk 
will  file  a  transcript,  and  enter  a  judgment  in 
his  office,  unless  he  knows  the  signature  of  the 
magistrate  to  be  genuine  and  that  he  is  a  jus- 
222*]  tice.any  more*than  that  he  would  file  a 
judgment  record  in  the  Court  of  C.  P.  when  he 
knew  the  person  signing  it  was  not  a  judge  or 
that  the  name  of  the  judge  had  been  forged. 
And  I  can  see  no  good  reason  for  requiring 
further  evidence  of  his  signature  or  official 
character  in  the  one  case  than  in  the  other.  If 
this  transcript  was  sufficient  to  authorize  the 
clerk  to  enter  the  judgment  in  his  office,  and 
to  issue  an  execution  thereon,  there  was  suffi- 
cient evidence  of  the  authority  of  the  sheriff  to 
sell,  and  of  the  existence  of  the  lien,  to  enable 
the  purchaser  to  recover  in  ejectment. 

Neither  are  we  without  precedent  on  this  sub- 
ject. Under  the  Pa.  Statute,  which  is  some- 
what similar  to  our  own,  the  Supreme  Court 
of  that  State  have  decided  that  the  correctness 
of  the  judgment  as  entered  in  the  clerk's  office 
cannot  be  inquired  into  collaterally,  in  the 
ejectment  suit  brought  by  the  purchaser,  al- 
though the  clerk  has  actually  made  a  mistake 
in  the  entry  thereof;  that  the  filing  of  the  tran- 
script makes  the  judgment  a  judgment  of  the 
Court  of  C.  P.  for  all  purposes  of  proceeding 
against  real  estate.  Arnold  v.  Gorr,  1  Rawle, 
223 .  And  the  Legislature  of  this  State  as  well 
as  the  Supreme  Court  have  given  the  same  con- 
struction to  this  provision  in  the  Act  of  1818. 
Laws  of  1824,  p.  297,  sec.  45  ;  2  Cow.,  506  ;  5 
Id. ,  31.  The  record,  although'not  very  full  and 
formal,  must  in  such  cases  be  deemed  sufficient 
authority  to  the  clerk  to  issue  the  execution  ; 
and  if  sufficient  for  that  purpose,  it  is  so,  prima 
facie,  to  protect  the  purchaser  under  the  sher- 
iff's sale  ;  see  Doe  v.  Greenlee,  3  Hawk.,  281  ; 
and  Lessee  of  Lanning  v.  Dolph,  4  Wash.  C.C., 
624. 
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The  third  objection  relates  to  the  admission 
of  parol  declarations  of  the  defendant  in  this 
suit  to  prove  the  existence  of  the  judgment. 
This  evidence  was  clearly  inadmissible;  but  as 
there  was  legal  proof  sufficient  to  establish  the 
fact,  this  point  becomes  unimportant,  in  the 
decision  of  this  cause. 

The  objection,  that  the  demise  was  laid  be- 
fore the  lessor's  title  accrued  by  the  giving  of 
the  sheriff's  deed,  was  valid  when  made  ;  and 
would  have  been  fatal  had  the  pleadings  con- 
tinued in  the  same  situation  in  which  they  then 
were;  but  it  was  a  mere  matter  of  form,  as  the 
suit  was  not  commenced  *until  the  ex-  [*223 
piration  of  many  months  after  the  deed  was 
given.  It  being  impossible  to  prejudice  the 
merits  of  the  case  by  a  subsequent  amendment, 
the  judge  very  properly  refused  to  nonsuit  on 
that  ground,  and  left  the  parties  to  dispose  of 
the  question  of  form  before  the  Supreme  Court, 
where  the  plaintiff  had  a  right  to  apply  for  the 
amendment.  The  demise  in  the  declaration 
having  been  altered  to  Jan.  17, the  record  comes 
up  here  as  though  it  had  been  originally  laid 
as  of  that  time.  If  the  declaration  is  set  out 
at  length  in  the  bill  of  exceptions,  containing 
the  demise  as  it  was  before  the  amendment, we 
must  in  this  court  reject  it  as  inconsistent,  and 
not  founded  on  the  pleadings  as  amended.  Pre- 
vious to  the  Act  of  Mar.,  1809,  the  bill  of  ex- 
ceptions had  nothing  to  do  with  the  judgment 
record  in  the  Supreme  Court,  but  was  brought 
directly  into  this  court  by  the  party  who  ten- 
dered the  same  at  the  circuit.  It  was  then  proper 
to  set  out  the  pleadings  at  length  in  the  bill;  so 
that  it  might  appear  to  have  been  taken  in  the 
same  cause  in  which  the  judgment  was  given  ; 
but  after  the  passing  of  tbat  Act,  which  made 
it  the  duty  of  the  circuit  judge  to  return  the 
bill  of  exceptions  into  the  Supreme  Court  with 
the  postea,  to  be  passed  upon  there  and  to  be 
incorporated  into  the  record,  a  repetition  of  the 
pleadings  becomes  useless  and  improper  ;  and 
they  ought  not  to  be  set  out  a  second  time  in 
the  record  of  the  Supreme  Court  which  is  sent 
up  here  on  the  writ  of  error.  After  the  record 
of  the  Supreme  Court  has  been  actually  re- 
moved here  by  writ  of  error,  this  court  may 
refuse  to  award  a  certiorari  to  bring  up  an 
amended  record,  but  while  the  record  remains 
before  that  court  they  may  make  such  amend- 
ments, in  their  discretion,  as  the  purposes  of 
justice  demand.  It  is  not  to.be  presumed  the 
power  will  be  abused  or  improperly  exercised; 
and  their  proceedings,  in  relation  to  such 
amendments,  cannot  be  reviewed  on  a  writ 
of  error — which  only  brings  up  the  record  as 
amended. 

The  fifth  objection  is  that  there  was  no  title 
proved  in  Gridley  under  whom  the  lessor  of  the 
plaintiff  claimed.  There  was  evidence  that 
Gridley  was  in  possession  of  the  premises, claim- 
ing them  as  his  own,  prior  to  the  giving  of  the 
mortgage  to  Tuttle.  This  was  prima  facie  evi- 
dence of  title  *in  Gridley,  and  sufficient  [*224 
to  enable  a  purchaser  under  a  judgment  against 
him  to  recover  of  any  one  who  could  not  show 
a  better  right  or  prior  possession.  As  the  de- 
mise laid  in  the  declaration  in  Tuttle's  eject- 
ment suit  was  long  subsequent  to  that  time,  the 
recoverv  in  that  suit,  and  the  entry  under  the 
same,  did  not  necessarily  rebut  the  presump- 
tion of  a  previous  title  in  Gridley.  It  was  suffi- 
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ciently  proved,  in  the  course  of  the  trial,  that 
the  claim  under  which  that  recovery  was  had, 
was  founded  either  upon  the  mortgage  or  the 
subsequent  deed  of  Gridley.  If  they  were  both 
invalid,  and  the  award  was  not  a  bar,  Gridley 
himself  might  have  recovered  back  the  prem- 
ises in  an  action  of  ejectment  founded  on  his 
previous  possession  only  ;  and  the  purchaser 
under  the  judgment  against  him  is  entitled  to 
the  same  right.  The  award  cannot  bind  such 
purchaser,  his  judgment  was  docketed  previous 
to  the  submission  to  the  arbitrators,  and  any 
subsequent  agreement  of  Gridley  could  not  af- 
fect his  rights. 

I  am  satisfied  the  Statute  against  Buying  and 
Selling  Pretended  Titles  cannot  apply  to  ju- 
dicial sales.  The  statute,  except  as  to  the  pen- 
alty, is  merely  in  affirmance  of  the  common 
law ;  and  that  never  has  been  considered  as 
preventing  the  change  of  property  by  opera- 
tion of  law,  or  by  a  sale  by  the  proper  officer 
under  a  bonafide  judgment  or  decree  of  a  court 
having  competent  jurisdiction  to  order  such 
sale.  It  does  not  come  within  the  mischiefs 
intended  to  be  guarded  against  by  the  statute. 

It  has  long  since  been  se'ttled,  and  I  think 
correctly,  that  the  deputy  who  had  commenced 
the  execution  of  the  process,  by  a  levy  on  the 
property  during  the  term  of  office  of  his  prin- 
cipal, may  proceed  and  complete  the  execution 
thereof  afterwards.  The  giving  of  the  con- 
veyance after  the  expiration  of  the  time  limited 
for  the  redemption  of  real  property,  is  as  neces- 
sary a  part  of  the  duty  of  the  officer  to  com- 
plete the  sale,  as  the  putting  up  the  property 
and  striking  it  off  to  the  highest  bidder.  An 
actual  removal  of  the  deputy  by  his  principal 
before  the  execution  was  completed,  would 
present  a  different  question. 

The  only  remaining  point  in  this  case  relates 
to  the  unregistered  deed  from  Gridley  to  Tut- 
225*]  tie.  This  conveyance  *bore  date  long 
before  the  docketing  of  the  judgment  under 
which  the  lessor  of  the  plaintiff  derived  his 
title.  And  if  there  was  either  an  actual  or 
constructive  delivery  thereof,  at  or  about  the 
time  it  bears  date,  the  defendant  was  in  posses- 
sion, under  a  legal  title  to  the  premises,  at  the 
time  of  the  sale  to  Hills  by  the  sheriff.  It  is 
no  answer  to  say  that  Tuttle  was  in  possession 
under  the  mortgage  and  foreclosure  thereon 
and  not  under  the  deed.  If  a  party  is  in  pos- 
session of  land  having  two  titles,  one  valid, and 
tha  other  void  or  voidable,  the  law  presumes 
him  to  have  entered  under  the  legal  and  better 
title.  Per  Washington,  J.,  4  Wash.  C.  C.,  619. 
If  the  deed  was  valid,  Gridley  was  a  mere  ten- 
ant at  will  to  Tuttle,  at  the  time  Hill's  judg- 
ment was  docketed,  and  the  suit  was  then 
pending  to  devest  even  that  possession.  This 
tenancy  being  determined  before  the  sheriff's 
sale,  there  was  no  interest  whatever  remaining 
in  Gridley  at  that  time  on  which  the  lien  of 
the  judgment  attached,  and  which  could  be  a 
subject  of  sale.  If.  therefore,  the  decision  of 
the  Supreme  Court  was  right  in  Jackson  v. 
Town,  4  Cow.,  599,  and  in  Jackson  v.  Post,  9 
Id.,  120,  the  unrecorded  deed  was  valid  as 
against  the  purchaser  at  the  sale.  I  know  the 
correctness  of  one  of  these  decisions  has  been 
questioned  by  some  members  of  the  profession, 
and  perhaps  it  may  not  be  necessary  for  me  to 
express  any  opinion  on  that  point  here  ;  but  I 
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find  a  similar  decision  was  made  by  the  Court 
of  K.  B.  in  Ireland,  in  1822,  in  the  case  of 
Fury  v.  Smith,  1  Huds.  &  B.,  735.  And  in  the 
case  of  Warburlon  v.  Lovdand,  which  came  be- 
fore the  Court  of  Exchequer  Chamber  in  1828, 
although  the  twelve  judges  were  equally  di 
vided  on  another  question  which  arose  in  the 
cause,  all  who  expressed  an  opinion  on  this 
subject,  admitted  that  the  case  of  Fury  v.  Smith 
was  rightly  decided.  1  Huds.  &  B.,623.  Where 
the  judgment  debtor  is  in  possession  at  the  time 
of  the  sheriff's  sale,  so  that  he  has  a  possessory 
right,  or  an  equity  of  redemption,  or  any  other 
interest  which  is  the  proper  subject  of  a  sale 
and  conveyance  by  the  sheriff,  I  do  not  mean 
to  be  understood  as  admitting  that  the  pur- 
chaser will  not  be  protected  under  the  Record- 
ing Acts,  against  a  prior  Unregistered  [*226 
deed  or  mortgage,  of  which  he  had  neither  act- 
ual or  constructive  notice  at  the  time  of  his 
purchase  ;  nor  do  I  understand  that  either  of 
the  cases  referred  to  go  that  length.  In  Jack- 
son v.  Town,  the  defendant  in  the  execution 
had  sold  and  conveyed  the  premises,  and  had 
actually  abandoned  the  possession  thereof  be 
fore  the  recovery  of  the  judgment.  If  the  pur- 
chaser in  that  case  even  supposed  he  was  buy- 
ing a  good  title,  yet  the  debtor  had  in  fact  no 
interest  in  the  land  on  which  the  judgment 
could  be  a  lien,  or  which  could  be  a  subject  of 
sale  by  the  sheriff,  on  the  execution.  In  Jack- 
son v.  Post,  the  premises  were  conveyed  pre- 
vious to  the  judgment,  though  the  grantor  re- 
mained in  possession  ;  but  the  purchaser  had 
actual  notice  of  the  unrecorded  deed  at  the 
time  of  his  purchase.  He,  therefore,  bought 
nothing  but  the  possession  of  the  judgment 
debtor,  and  was  not  a  bonafide  purchaser  of 
anything  else. 

If  the  subsequent  purchaser  knows  of  the 
unregistered  conveyance  at  the  time  of  his  pur- 
chase, he  cannot  protect  himself  against  that 
conveyance,  and  whatever  is  sufficient  to  make 
it  his  duty  to  inquire  as  to  the  rights  of  others, 
is  considered  legal  notice  to  him  of  those  rights. 
Here  Tuttle,  the  person  to  whom  the  unregis- 
tered deed  was  given,  was  in  the  actual  posses- 
sion of  the  premises  at  the  time  of  the  sheriff's 
sale,  and  this  was  good  constructive  notice  to 
the  subsequent  purchaser  to  make  it  his  duty 
to  inquire  as  to  the  rights  of  the  person  in  pos- 
session. In  Colby  v.  Kenniston,  4  N.  H.,  262, 
where  the  purchaser  under  an  unregistered 
deed  was  in  the  open  and  visible  possession  of 
the  premises,  it  was  held  sufficient  notice  to 
protect  him  against  a  subsequent  purchaser, 
and  to  charge  the  latter  with  a  knowledge  of 
his  rights.  So  in  Norcross  v.  Widgery,  2  ]\ia<-  . 
508,  Ch.  J.  Parsons  says:  "This  notice  may  be 
express,  or  it  may  be  implied  from  the  first 
purchaser  being  in  the  open  and  exclusive  pos- 
session of  the  estate  under  his  deed."  See. also, 
Eyre  v.  Dolphin,  2  Ball  &  B.,  301  ;  Forbes  v. 
Denniston,  2  Bro.  P.  C.,  425  ;  ATMtcluim  v. 
Griffing,  3  Pick.,  149  ;  Malpas  v.  Ackland,  3 
Russ.  Ch.,  273  ;  Lessee  of  Wellington  v.  Web-h, 
5  Binn.,  129  ;  *Davtsv.  Blunt,  §  Mass.,[*2!i7 
487  ;  Daniels  v.  Damson,  16  Ves.,  254  :  8.  CH 
17  Id.,  433  ;  Allen  v.  Anthony,  1  Merriv..  282  ; 
Taylor  v.  Baker,  Dan.,  80,  note  a.  In  Sheldon 
v.  Cox,  2  Eden,  228,  Ld.  Northington,  in  ref- 
erence to  notices  under  the  Registry  Acts,  says 
there  is  no  difference  between  personal  and 
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constructive  notice  in  its  consequences,  except 
as  to  guilt.  And  in  Newman  v.  Chapman,  2 
Rand.,  100,  in  the  Va.  Court  of  Appeals, Green, 
J.,  holds  the  same  language.  Under  the  Mid- 
dlesex Registry  Act,  7  Anne,  ch.  20,  the  first 
deed  is  absolutely  void  at  law,  as  against  the 
second  purchaser  even  with  actual  notice  there- 
of, and  the  party  there  is  bound  to  seek  his  re- 
lief in  chancery.  Such  was  the  decision  of  the 
K.  B.  in  Doe  v.  Akop,  5  Barn.  &  Aid.,  142. 
But  that  decision  is  placed  upon  the  ground 
that  the  statute  is  imperative  that  the  first  con- 
veyance shall  be  void  against  any  subsequent 
purchaser,  and  that  the  words  "bonafide  pur- 
chaser "  are  not  used  in  the  Act.  Such  was 
also  the  decision  under  the  first  Va.  Statute 
similarly  worded  ;  but  after  the  words  "  for 
valuable  consideration  and  without  notice " 
were  added  in  a  subsequent  revision,  it  then  be- 
came a  rule  of  law.  4  Rand.,  212  ;  see,  also, 
2  Bibb.,  420.  By  our  recording  Acts  the  un- 
registered deed  or  mortgage  is  only  void  as 
against  a  subsequent  bonafide  purchaser.  The 
rule  of  equity  here  is,  therefore,  the  rule  of 
law,  and  whatever  would  in  equity  charge  the 
party  with  notice  of  the  equitable  rights  of  a 
prior  purchaser  or  incumbrancer  so  as  to  de- 
prive him  of  the  privilege  of  pleading  that  he 
is  a  bonafide  purchaser  without  notice,  must  in 
a  court  of  law  be  sufficient  to  protect  the  legal 
rights  acquired  under  the  unregistered  deed, 
against  the  subsequently  recorded  convey- 
ance. 

I  think,  therefore,  that  Hills  was  not  protect- 
ed against  the  unrecorded  deed  to  Tuttle,  pro- 
vided the  same  was  actually  or  constructively 
delivered  before  the  judgment  became  a  lien 
on  the  premises,  and  that  the  judge  erred  in 
deciding  that  the  time  of  the  delivery  was  im- 
material. On  this  ground  alone,  I  think  the 
j  udgment  of  the  court  below  should  be  reversed 
and  a  new  trial  granted. 

228*]  *On  the  question  being  put— Shall 
the  judgment  of  the  Supreme  Court  be  re- 
versed ? — the  members  voted  as  follows: 

For  affirmance — Senators  Allen,  Conklin, 
Hubbard,  Mather  and  Throop — 5. 

For  reversal — The  CHANCELLOR,  and  Sena- 
tors Armstrong,  Beardsley,  Benton,  Boughton, 
Deitz,  McCarty,  McLean,  Oliver,  Rexford,  Sher- 
man, Tallmadge,  Todd,  Wheeler  and  Wood- 
ward— 15. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing:— 9  Cow.,  233. 

Recording  Acts— vendee  in  possession  under  unre- 
recorded  deed.  Cited  in— 11  Wend.,  447 ;  15  Wend., 
595 ;  3  Paige,  437 ;  4  Paige,  14 ;  2  Barb.  Ch.,  558:  13  N. 
Y..  189,  525  ;  56  N.  Y.,  521 ;  64  N.  Y.,  83 ;  65  N.  Y.,  42 ; 
29  N.  Y.,  115 ;  10  Barb.,  358 ;  22  Barb.,  359;  46  Barb., 
215 ;  36  Cal.,  272. 

Unrecorded  conveyance— knowledge  of — what  suffi- 
cient notice  of — when  purchaser  protected.  Cited  in — 
1  Hoffm.,  373;  10  N.  Y.,  518;  15  N.  Y.,  358;  26  N.  Y., 
24 ;  46  N.  Y.,  392  (7  Am.  Rep..  359) ;  79  N.  Y.,  42 ;  90  N. 
Y.,  474 ;  6  Barb.,  78,  382 ;  10  Barb..  107 ;  42  Barb.,  423 ; 
44  Barb.,  168,  207 ;  1  Rob.,  546 ;  29  Cal..  488:  36  Cal.,  437. 

Recording.    Cited  in— 2  Hill,  525 ;  11  Mich.,  243. 

Statute  against  buying  and  selling  pretended  titles. 
Cited  in— 5  N.  Y..  345 ;  39  N.  Y.,  306 ;  54  N.  Y.,  607  (13 
Am.  Rep.,  628) ;  2  Barb.,  159  ;  5  Barb.,  109 ;  14  Barb., 
555 ;  10  Bos.,  65;  5  Rob.,  718. 

Sufficiency  of  transcript.  Cited  in— 6  Wend.,  670 ; 
25  Barb.,  108. 

Deputy'»  powers  after  sheriff's  death.  Cited  in— 20 
Wend.,  605 :  68  N.  Y.,  478. 

Sheriff's  deed— Relates  back  to  time  of  sale.  Cited 
in-4  Barb.,  183. 

WEND.  6. 


JACKSON,  ex  dem.  WILLIAMS  and  WASH- 
BTIBN, 

V. 

MILLER. 

Ejectment — Evidence  of  Conveyance — Records  as 
— Parol  Declarations  of  Patentee  to  Contradict 
Legal  Effect  of  Grant — Admissibility  of— Re- 
sulting Trust — Partition,  Presumed,  When — 
Presumption  of  Conveyance — Attornment. 

A  manuscript  book  found  in  a  county  clerk's  of- 
fice, where  it  had  remained  at  least  17  years,  pur- 
porting to  be  a  register  of  sales  made  by  a  Commis- 
sioner of  Forfeitures, under  the  Act  Relative  to  Con- 
fiscated Estates,  and  containing,  among  other  en- 
tries, an  entry  of  a  sale  of  a  particular  lot  to  a  cer- 
tain individual,  not  having  the  signature  of  the 
Commissioner,  containing  no  entry  of  a  deed  hav- 
ing been  executed  to  the  purchaser,  and  unsupport- 
ed by  proof  that  it  was  deposited  in  the  clerk's  office 
by  the  Commissioner,  or  found  among  his  papers 
and  deposited  by  some  other  person,  is  not  such 
evidence  as  will  warrant  a  jury  to  presume  a  con- 
veyance to  the  purchaser. 

Parol  declarations  of  a  patentee,  that  his  name 
was  inserted  in  the  grant  for  the  benefit  of  a  co- 
patentee,  and  that  he  had  conveyed  to  him  all  his 
right  in  the  tract,  is  not  admissible  in  evidence  to 
contradict  the  legal  effect  of  the  grant. 

Such  declarations  might  be  admissible  as  second- 
ary evidence  of  the  existence  and  contents  of  a  deed 
to  a  person  who  had  left  the  country  under  an  at- 
taint, and  probably  taken  with  him  or  destroyed 
the  evidence  of  his  title ;  but  to  enable  a  party  to 
avail  himself  of  such  proof,  he  must  first  show  that 
he  has  actually  succeeded  to  the  rights  of  the  person 
to  whom  the  deed  is  supposed  to  have  been  given. 

In  a  grant  for  lands  from  the  government  where 
no  consideration  is  paid  for  the  land,  a  resulting 
trust  cannot  arise ;  nor  will  it  arise  in  favor  of  a 
person  who,  in  fraud  of  a  regulation  or  law  of  the 
government,  obtains  for  his  benefit  the  names  of  a 
number  of  persons  to  be  inserted  in  the  grant  as 
nominal  patentees.  If  such  nominal  patentees  re- 
fuse to  convey,  they  will  hold  the  land  both  at  law 
and  in  equity. 

Where  a  tract  of  land  had  been  granted  upwards 
of  50  years,  and  within  20  years  after  the  grant  sub- 
divisions of  the  tract  were  known  by  specific  num- 
bers, and  a  particular  lot  was  called  or  known  as  the 
lot  of  one  of  the  patentees,  *and  there  was  [*229 
no  proof  of  any  claim  of  a  tenancy  in  common  by 
the  patentees  for  more  than  50  years,  it  was  held  that 
a  partition  might  be  presumed,  and  that  the  lot  in 
question  had  fallen  to  the  share  of  the  patentee. 

The  admission  of  a  party  long  after  the  time  when 
he  ought  to  have  had  a  deed,  had  one  ever  existed, 
that  he  did  not  own  the  land,  rebuts  the  presump- 
tion of  a  conveyance  which  would  have  arisen  from 
the  payment  of  the  consideration  money,  and  from 
a  possession  consistent  with  such  presumption  for 
a  great  length  of  time. 

A  person  entering  into  the  possession  of  land  as  a 
tenant,  or  admitting  the  title  of  him  under  whom 
he  enters,  cannot  legally  attorn  to  a  stranger,  or  dis- 
pute the  title  of  his  landlord ;  and  every  person 
entering  directly  or  mediately  under  such  tenant, 
or  by  his  permision,  stands  in  the  same  situation  as 
the  original  tenant. 

Citations— Co.  Litt.,  78  ;  Branch,  Princ.,  108;  2  Str., 
1128;  3  Barn.  &  Aid.,  689;  3  McCord's  Law  Rep.,  497, 
note ;  Adams  Eject..  217,  n.  4  &  5 ;  Act  May  12, 1784  : 
16  Serg.  &  R.,  286 ;  4  N.  H.,  262 ;  Greenl.  Laws,  139, 
sec.  26—277. 

TERROR  from  the  Supreme  Conrt.  This  was 
JuJ  an  action  of  ejectment,  brought  to  recover 
lot  No.  14,  in  a  tract  of  land  called  Jessup's 
Little  Patent,  claimed  to  have  been  forfeited  by 
the  attainder  of  Ebenezer  Jessup  and  three  oth- 
ers, by  virtue  of  an  Act  of  Attainder  passed 
Oct.  22,  1779,  and  to  have  been  sold  by  the 


NOTE.— Resulting  trust.  See,  generally,  Jackson  v. 
Fuller,  2  Wend.,  465,  note;  Jackson  v.  Bateman,  4 
Wend.,  570,  note;  Foot  v.  Colvln,  3  Johns.,  216,  note. 

Advancements— Adverse  Possession.  See,  Jackson 
v.  Matsdorf,  11  Johns.,  91.  note. 
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Commissioner  of  Forfeitures  for  the  district  in 
which  the  lot  was  situate  to  General  John 
Williams,  the  ancestor  of  one  of  the  lessors  of 
the  plaintiff.  The  cause  was  tried  at  the  War- 
ren Circuit  in  July,  1823.  before  the  Hon.  R. 
Hyde  Walworth,  then  one  of  the  Circuit  Judges. 
On  the  trial  of  the  cause,  it  appeared  that 
May,  21, 1768,  a  patent  was  granted  to  Eben- 
ezer  Jessup,  Edward  Jessup  and  thirteen  oth- 
ers, of  whom  the  defendant  was  one,  of  a  tract 
of  land  containing  4,100  acres  ;  that  as  long 
since  as  1789,  the  defendant  told  a  witness  that 
lie  had  conveyed  all  his  right  in  the  patent  to 
Jessup,  with  whom  he  lived  as  a  servant  boy 
when  the  patent  was  granted,  and  that  his 
name  was  inserted  as  a  patentee  for  the  benefit 
of  Jessup  ;  which  declarations  he  repeated  in 
1822.  The  plaintiff  produced  in  evidence  a 
manuscript  book,  found  in  the  clerk's  office  of 
the  County  of  Washington,  in  which  office  it 
had  been  since  the  year  1806,  but  when  it  was 
deposited  there,  did  not  appear  ;  on  the  front 
page  of  which  book  was  an  entry  in  these 
words  :  "  Registered  for  and  by  the  direction 
of  Alexander  Webster,  Esquire,  Commissioner 
of  Forfeitures  for  the  Eastern  District  of  the 
State  of  New  York,  in  pursuance  of  an  Act  en- 
23O*]  titled  '  An  *Act  for  the  Speedy  Sale  of 
the  Confiscated  and  Forfeited  Estates  within 
this  State,  and  for  Other  Purposes,'  passed  12th 
May,  1784  ; "  and  the  last  entry  in  which  was 
in  these  words  :  "  Sold  John  Williams,  Es- 
quire, the  following  lots  of  land,  in  Jessup's 
Little  Patent  of  4,100  acres,  in  the  Town  of 
Queensbury  in  the  County  of  Washington,  to 
wit:  numbers  one,  three,  six,  seven  and  four- 
teen, containing  by  estimation  about  1,400 
acres  of  land,  as  the  same  are  laid  down  and 
designated  in  the  map  or  field  book  thereof, 
special  reference  being  thereunto  had,  for  the 
sum  of  £233,  forfeited  by  Ebenezer  Jessup, 
Edward  Jessup,  Jonathan  Jones  and  Daniel 
Jones,  late  of  the  County  of  Albany."  The 
name  of  the  clerk  of  the  county  was  not  sub- 
scribed to  any  part  oi  the  book,  and  the  whole 
of  the  entries  were  in  the  handwriting  of  the 
ancestor  of  Williams,  one  of  the  lessors  of  the 
plaintiff.  In  1795  or  1796,  Isaac  Washburn, the 
other  lessor  of  the  plaintiff,  was  in  possession 
of  lot  No.  14,  and  applied  to  General  Williams 
to  purchase  the  lot  of  him.  Williams  gave  him 
an  agreement  for  a  lease,  and  Mar.  26,  1802, 
executed  a  lease  to  him  for  the  term  of  999 
years.  From  the  time  of  the  agreement  for  a 
lease  until  Aug.  20, 1818,  Washburn  remained 
in  possession,  on  which  day  the  defendant  was 
put  into  possession  by  virtue  of  a  writ  habere 
facias  possessionem,  issued  on  a  judgment  of 
ejectment  obtained  by  him  against  Washburn, 
in  a  suit  commenced  by  the  defendant  in  1814. 
In  Jan.  1819,  the  present  suit  was  commenced. 
On  the  part  of  the  defendant,  it  appeared 
that  in  1791  the  defendant  executed  a  power  of 
attorney  to  two  persons  of  the  names  of  Hall 
and  Boyce,  authorizing  them  to  enter  upon 
and  take  care  of  lot  No.  14,to  occupy  it  as  their 
own,  and  prevent  the  destruction  of  timber. 
The  power  of  attorney  was  not  produced,  but 
it  was  proved  by  two  witnesses  that  they  had 
seen  it,  and  that  Hall  admitted  that  the  lot  was 
owned  by  the  defendant.  In  1792  Hall  sold  the 
lot  to  Washburn, one  of  the  lessors  of  the  plaint- 
iff, who  entered  into  possession,  and  whilst  in 
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possession  admitted  that  he  bought  the  lot  of 
Hall  under  the  power  from  the  defendant,  and 
that  the  lot  belonged  to  the  defendant.  In  1796 
General  *Williams  admitted  that  he  did  [*231 
not  then,  but  would  shortly,  own  the  lot.  A 
witness  who  had  known  the  lot  since  1788, 
stated  that  it  had  alway  been  known  as  the  de- 
fendant's lot,  and  spoke  of  other  lots  in  the 
same  tract.  There  was  some  slight  circum- 
stantial evidence  that  the  power  under  which 
Hall  claimed  to  act  was  not  genuine. 

A  verdict  was  rendered  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Supreme  Court  on  a 
case  to  be  made,  with  leave  to  either  party  to 
turn  the  same  into  a  bill  of  exceptions  or  spe- 
cial verdict.  The  Supreme  Court  gave  judg 
ment  for  the  defendant.  See  the  reasons  of  the 
Supreme  Court,  6  Cow.,  751.  The  plaintiff, 
thereupon,  turned  the  case  into  a  bill  of  ex- 
ceptions, and  sued  out  his  writ  of  error.  The 
cause  was  argued  here  by, 

Mr.  D.  Russell,  for  the  plaintiff  in  error. 

Mr.  J.  Tallmadge,  for  the  defendant  in 
error. 

The  following  opinion  was  delivered: 

By  the  Chancellor.  Before  I  proceed  to 
the  examination  of  the  question  whether  the 
lessors  of  the  plaintiff  showed  any  legal  title  to 
the  premises  under  the  Act  for  the  Sale  of 
Forfeited  Estates,  I  will  briefly  notice  the  pos- 
sessory rights  of  the  parties  as  between  them- 
selves, on  the  supposition  that  the  property 
belongs  to  neither.  There  can  be  no  doubt, 
from  the  testimony,  that  Hall  went  into  pos- 
session of  the  lot  several  years  before  Williams 
attempted  to  assert  any  claim  to  it,  professing 
to  enter  by  virtue  of  a  written  authority  from 
Miller,  and  admitting  his  title.  I  do  not  con- 
sider it  very  material  whether  this  power  was 
executed  by  the  defendant  or  was  a  forgery; 
but  odiosa  et  inJionesta  non  sunt  in  lege  prce- 
sumenda,  is  a  legal  maxim;  and  Ld.  Coke  says, 
that  in  an  act  which  partaketh  both  of  good 
and  bad,  the  presumption  is  in  favor  of  what 
is  good,  because  odious  and  dishonest  things 
are  not  to  be  presumed.  Co.  Litt.,  78.  But- 
tolph,  who  went  to  Miller  to  purchase  the  lot 
about  the  time  Hall  took  possession,  says  Mil- 
ler told  him  he  did  not  know  Hall,  *and  [*232 
had  never  given  a  power  to  anybody  in  rela- 
tion to  the  premises  ;  but  Darling,  who  went 
with  him  on  the  same  errand  and  at  the  same 
time,  says  that  Miller  told  him  he  could  not 
let  him  or  Buttolph  have  the  lot,  for  he  had 
given  another  man  a  power  to  go  on  to  it.  One 
of  these  witnesses  certainly  must  have  under- 
stood Miller,  and  then  the  legal  presumption 
that  Hall  had  not  forged  the  power,  which  he 
exhibited  with  the  defendant's  name  affixed 
thereto,  must  turn  the  scale  in  favor  of  the 
testimony  of  Darling  :  besides,  he  might  well 
say  he  did  not  know  Hall,  for  it  appears  from 
the  testimony  of  Austin  that  Boyce  was  sent 
to  the  defendant  by  Hall  for  the  power,  and 
that  it  was  made  to  Boyce  and  Hall  jointly. 
Even  if  Hall  entered  without  authority  from 
Miller  at  the  time,  yet,  as  he  professed  to  take 
possession  for  him  and  by  his  permission,  there 
is  another  maxim  which  applies  to  such  an 
entry.  In  civil  cases,  it  is  held  that  "  Every 
consent  given  to  what  has  already  been  done 
has  a  retrospective  effect  and  equals  a  com- 
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Tnand."  Branch,  Princ.,108.  Thus,  in  Filchel 
v.  Adams,  2  Str.,  1128,  an  entry  by  a  stranger 
-without  authority,  in  the  name  of  the  heir, 
for  a  condition  broken,  was  held  to  be  a  valid 
entry  of  the  heir,  the  same  being  afterwards 
assented  to  by  him.  So,  in  Goodtitle  v.  Wood- 
ward, 3  Barn.  &  Aid.,  689,  where  a  notice  to 
quit  was  necessary  to  be  given  by  all  the  joint 
tenants  of  the  estate,  a  notice  given  by  an  agent 
having  a  power  from  a  part  only,  but  signed 
by  him  as  agent  of  the  whole,  was  held  to  be 
binding  on  the  tenant  on  whom  the  same  was 
served,  the  power  having  afterwards  been  exe- 
cuted by  the  others.  See,  also,  SM'Cord's  Law 
Rep.,  496,  note.  I  consider  it,  therefore,  es- 
tablished that  Miller  was  in  possession  of  this 
lot,  by  his  tenant,  long  before  Williams  at- 
tempted to  claim  the  possession  or  to  exercise 
any  acts  of  ownership  over  it;  and  that  Wash- 
burn,  who  entered  under  Hall  and  admitting 
Miller's  title,  could  not  legally  attorn  to  a 
stranger.  The  authorities  to  show  that  a  per- 
son entering  under  another,  either  as  his  ten- 
ant or  under  an  agreement  to  purchase,  can- 
not dispute  that  title  while  he  continues  in  pos- 
session, are  collected  by  Mr.  Tillinghast,  in  his 
233*J  notes  to  Adams,  Ej.,  and  are  Conclu- 
sive on  this  question.  Tillinghast's  Adams  Ej., 
U17,  n.  4  and  5.  These  authorities  also  show 
that  every  person  entering  directly  or  mediate- 
ly under  such  tenant,  or  by  his  permission, 
stands  in  the  same  situation  as  the  original  ten- 
ant. Washburn  was  therefore  rightfully  turned 
out  of  possession  under  the  ejectment  com- 
menced in  1814,  and  Williams  cannot  found  a 
right  of  entry  upon  the  possession  of  Wash- 
burn,  or  upon  any  possession  of  the  premises. 
He  can  only  recover  by  showing  an  absolute 
right  to  the  property,  or  at  least  a  better  title 
than  this  possessory  right  of  Miller. 

The  question  then  arises,has  Williams  shown 
such  title  ?  The  patent  was  granted  to  the  de- 
fendant and  fourteen  others,  including  the 
Jessups,  who  were  attainted.  It  was  subdivid- 
ed into  lots  before  the  Revolution,  and  this 
lot  was  always  called  or  known  by  the  name 
of  the  Miller  lot.  I  think  it  may,  therefore, 
be  fairly  inferred  that  the  proprietors  had 
made  partition,  and  that  this  lot  had  fallen  to 
the  share  of  Miller;  there  being  no  evidence  of 
any  claim  of  a  tenancy  in  common  in  any  part 
of  the  patent  for  more  than  50  years.  But  it  is 
said  Miller  was  only  a  trustee  for  Jessup,  and 
that  by  the  1st  section  of  the  Act  of  1784,  the 
legal  title  is  vested  in  the  purchaser  although 
the  attainted  person  was  only  a  eentui  que  trust. 
It  is  true  Miller  stated  to  some  of  the  witnesses 
that  his  name  was  only  made  use  of  for  the 
benefit  of  Jessup;  but  such  a  trust  cannot  be 
raised  by  parol — these  declarations  contradict 
the  legal  evidence  of  the  patent,  and  cannot 
be  received  for  that  purpose.  A  resulting  trust 
might  have  been  raised  if  Jessup  had  paid  the 
purchase  money  and  taken  a  deed  in  the  name 
of  Miller.  But  I  apprehend  no  resulting  trust 
can  arise  in  a  patent  from  the  government,  as 
in  this  case,  where  no  consideration  is  paid  for 
the  grant.  It  may  be  and  probably  was  true 
in  point  of  fact,  that  Miller's  name  was  made 
use  of  to  obtain  a  grant  for  the  benefit  of  Jes- 
sup, with  whom  he  lived  in  the  capacity  of  a 
servant.  By  the  regulations  of  the  government 
At  that  time  an  individual  could  not  obtain  a 
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grant  beyond  a  certain  extent.  It  was,  there- 
fore, common  to  get  the  names  of  a  great  num- 
ber of  nominal  patentees  inserted  to  increase 
the  extent  of  the  grant,  and  then  to  obtain  re- 
leases of  their  shares  for  little  or  *noth-  [*234: 
ing.  But  this  was  in  fraud  of  the  government 
regulation,  and  no  resulting  trust  can  be  raised 
out  of  such  a  transaction.  If  the  nominal  pat- 
entee did  not  think  proper  to  convey  his  share 
to  the  others,  he  was  entitled  to  hold  it  both  at 
law  and  in  equity.  Perhaps  these  declara- 
tions, with  the  additional  admission  that  he  had 
actually  conveyed  to  Jessup,  who  had  left  the 
country  and  carried  off  the  deed,  if  he  ever 
had  one,  might,  under  the  circumstances,  have 
been  proper  evidence,  not  of  disclaimer  of  title, 
but  as  secondary  evidence  of  the  existence  and 
contents  of  a  deed  which  was  destroyed  or  re- 
moved out  of  the  jurisdiction  of  the  court  and 
beyond  the  power  of  the  party  to  produce  on 
the  trial.  See  16  Serg.  &  R.,  286,  and  4  N.  H., 
262.  But  to  enable  a  party  to  avail  himself  of 
such  proof,  he  must  first  show  that  he  has 
actually  succeeded  to  the  rights  of  the  person 
to  whom  the  deed  is  supposed  to  have  been 
given  ;  and  that  this  is  the  best  evidence  of  the 
existence  and  contents  of  the  deed  within  his 
power. 

The  lessors  of  the  plaintiff  produced  no  con- 
veyance from  the  Commissioner  of  Forfeitures 
to  show  that  they  had  succeeded  to  the  legal 
or  equitable  rights  of  Jessup  in  relation  to  this 
lot  even  if  it  actually  belonged  to  him.  I  am 
also  satisfied  they  did  not  exhibit  such  evi- 
dence of  their  rights  as  could  legally  authorize 
the  jury  to  presume  the  ancestor  of  Williams 
ever  had  such  a  conveyance.  On  the  trial,  be- 
fore me  as  one  of  the  circuit  judges,  I  received 
in  evidence  the  book  found  in  the  clerk's  of- 
fice of  Washington  Co.,  supposing  it  was  the 
record  of  the  abstracts,  which,  by  the  Act  of 
May,  1784,  1  Greenl.  Laws,  139,  sec.  26,  the 
clerk  was  required  to  make  ;  but  upon  a  re- 
examination  of  the  subject,  I  now  think  it 
ought  not  to  have  been  received  in  evidence 
for  any  purpose.  This  section  of  the  statute 
required  the  Commissioner  of  Forfeitures  to 
make  an  abstract  of  all  sales  made  by  him 
within  his  district — to  contain  the  names  of  the 
purchasers,  the  descriptions  of  the  estate  sold 
and  the  sums  for  which  sold;  the  dates  of  the 
conveyances  and  the  names  of  the  attainted  per- 
sons to  whom  they  were  deemed  to  have  be- 
longed. At  the  end  of  every  three  months  he 
was  required  to  file  copies  of  such  abstracts 
in  the  clerk's  office  of  the  *county  [*235 
where  the  lands  lay  which  had  been  so  sold. 
The  clerk  was  also  directed  to  record  such  ab- 
stracts in  a  book  to  be  provided  by  him  for 
that  purpose.  As  I  now  understand  this  sec- 
tion the  Commissioner  was  himself  to  keep  an 
abstract,  from  which  he  was  to  make  tran- 
scripts quarterly  for  the  several  clerks  of  coun- 
ties in  which  any  land  was  sold,  and  that  these 
transcripts  were  to  be  recorded  by  the  clerks 
in  a  book  to  be  kept  for  that  purpose.  To  au- 
thorize the  clerk  to  receive  and  record  these 
transcripts  thus  quarterly  returned  to  him,  it 
would  be  necessary  that  they  should  be  at  least 
authenticated  by  the  signature  of  the  Com- 
missioner, or  of  some  person  legally  authorized 
to  make  them.  The  entery  on  the  first  page 
of  the  book  produced,  does  not  show  that  it  is 
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a  record  of  the  abstracts  filed  by  the  Commis- 
sioner, but  a  register  of  sales  made  for  and  by 
direction  of  the  Commissioner  ;  and  no  signa- 
ture of  any  person  is  attached  thereto.  If  it  is 
a  genuine  document,  I  think  it  must  be  the 
original  book  of  abstracts  which  the  Commis- 
sioner was  himself  to  keep,  and  which,  prob- 
ably, was  made  and  kept  by  General  Williams 
as  his  clerk.  If  so,  to  make  it  legal  evidence 
of  the  fact  that  this  lot  was  even  struck  off  to 
Williams,  it  should  have  been  authenticated  by 
the  signature  of  the  Commissioner  ;  or  some 
proof  should  have  been  given  that  the  book 
with  this  entry  in  it  was  found  in  the  posses- 
sion of  the  Commissioner,  or  among  his  papers, 
if  he  was  dead. 

Another  still  more  substantial  objection  to  it, 
is,  that  if  it  is  genuine  it  proves  that  no  deed 
ever  was  given;  because  if  a  conveyance  of  the 
land  was  executed,  it  was  made  the  duty  of  the 
Commissioner  to  state  the  time  of  the  execu- 
tion of  the  deed  in  the  abstract.  By  the  7th 
section  of  the  Act,  the  purchaser  was  to  pay 
one  third  of  the  purchase  money  down  and  to 
have  a  credit  for  the  residue  ;  and  if  the  other 
payments  were  not  made  within  the  time  pre- 
scribed, the  first  payment  was  to  be  forfeited 
by  the  purchaser.  If  there  was  legal  evidence 
of  the  payment  of  the  whole  purchase  money 
by  Williams,  probably  a  jury  might  presume 
a  conveyance,  after  such  a  lapse  of  time.if  the 
possession  of  the  property  had  been  consistent 
with  such  a  presumption  ;  but  here  we  have 
the  evidence  of  Williams'  own  declaration  as 
236*]  late  as  1796,  *that  he  did  not  then  own 
the  lot,  though  he  told  one  witness  he  ex- 
pected to  own  it  in  a  short  time.  As  the  Act 
of  May,  1786,  had  limited  the  term  of  credit 
for  the  last  two  thirds  of  the  purchase  money 
on  sales,  to  the  short  period  of  four  months  (1 
Greenl.  L.,  277),  and  the  business  of  the  Com- 
missioner was  transferred  to  the  Surveyor-Gen- 
eral in  1788,  if  the  purchaser  had  not  entitled 
himself  to  a  conveyance,  by  the  payment  of 
the  purchase  money,  long  before  1796,  the  first 
payment,  if  made,  was  forfeited,  and  his  right 
was  absolutely  gone.  If  the  purchase  money 
was  paid  there  could  be  no  difficulty  in  show- 
ing it,  notwithstanding  the  death  of  the  Com- 
missioner, by  the  semi  annual  accounts  ren- 
dered by  him  to  the  Treasurer  ;  which  I  pre- 
sume must  be  preserved  in  some  of  the  public 
offices. 

On  the  whole,  I  am  satisfied  the  lessors  of 
the  plaintiff  had  no  legal  right  to  the  lot  in 
question,  and  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

The  Court  being  unanimously  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed,  it  was  affirmed  accordingly. 

Affirming— S.  C..  6  Cow.,  752. 

Cited  in-4  Sandf.  Ch.,  T32 ;  34  N.  Y.,  303 ;  53  N.  Y., 
294;  3  Barb..  592;  10  Barb.,  107;  19  Barb.,  480  ;  20 
Barb.,  546 ;  1  Hilt.,  405 ;  69  Mo..  185 ;  20  Wis,,  44. 


CLARK  v.  NIBLO. 

Bail  — Action  on  Recognizance  —  Agreement  be- 
tween Plaintiff  and  Principal  —  Operates  to 
Discharge  Bail,  when — Practice. 

Special  bail,  sued  on  their  recognizance,  may  in- 
sist, by  way  of  plea  in  bar  of  the  action,  that  before 
a  breach  of  the  condition  of  the  recognizance,  an 
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agreement  was  entered  into  bv  the  plaintiff  that  the 
defendant  in  the  original  action  might  depart  the- 
State,  and  that  no  proceedings  should  be  hadin  such 
action  until  his  return. 

If  such  agreement  is  made  with  the  knowledge 
and  consent  of  the  bail,  it  is  founded  on  a  sufficient 
consideration,  and  the  remedy  of  the  plaintiff  is 
suspended  until  the  return  of  the  defendant :  if 
made  with  the  defendant  only,  without  the  privity 
or  consent  of  the  bail,  the  latter  is  absolutely  dis- 
charged, as  it  would  be  a  fraud  upon  him  for  the 
plaintiff  to  induce  the  defendant  to  leave  the  State 
under  such  circumstances,  and  then  to  proceed 
against  the  bail. 

The  court  in  which  the  original  proceedings  were 
pending  might,  in  such  case,  set  aside  a  ca.  sa.  and 
the  sheriff's  return  thereen,  or  order  a  stay  of  pro- 
ceedings until  the  return  of  the  defendant ;  or  a 
Court  of  Chancery  might  grant  relief. 

Citations— 2  Keb.,  160;  1  Sid.,  902;  1  Lev.,  193:  3 
Lev.,  170 ;  8  Johns.,  82 ;  2  R.  S.,  352,  sec.  10 ;  355,  sec. 
20 ;  7  Cow.,  274 ;  10  Mass.,  236 ;  1  Saund.,  39,  «.  2,  211 
c,  note.  2 ;  1  Bing.,  164 ;  5  Barn.  &  Aid.,  187  ;  8  Price, 
467 ;  3  Meriv.,  277 ;  2  Ves.  Jr.,  543 :  4  Wash.  C.  C.,  28, 
620;  7  Johns., 337;  9  Wh.,  680;  Holt^N.  P..  84;  3Com. 
Law  Rep.,  35 ;  2  Johns.  Ch.,  554 ;  17  Johns.,  384 ;  3 
Kent  Com.,  77  ;  12  Wh.,  554,  657 :  15  Johns.,  433 :  5 
Taunt.,  614 ;  1  Com.  Law  Rep.,  210 ;  7  Taunt.,  53, 126; 
2  Com.  Law  Rep..  46,  92 ;  10  Johns.,  587,  594 ;  4  Burr, 
2482 ;  7  D.  &  E.,  416  ;  2  Ves.,  Jr.,  543 ;  2  Bro.  Ch.  Cas., 
579,  582;  8  Price,  467;  Bac.  Abr.,  tit.  Release;  1  R.L., 
517,  sec.  5 ;  1  Chit.,  481 ;  2  Saund.,  PI.  &  Ev.,  754  :  1 
Saund  PI.  &  Ev.,  191 ;  3  Taunt.,  46 ;  1  Barn.  &  Aid., 
332 :  6  Taunt..  75 :  4  Johns.,  409 :  1  Bos.  &  P.,  448  ;  2 
Bos.  &  P.,  45,  652  ;  7  East,  148, 153 :  5  Barn.  &  Aid., 
187 ;  7  Com.  Law  Rep.,  62;  2  Ld.  Raym.,  15 ;  2  Str., 
778 ;  8  Mod.,  107 ;  5  Burr,  2586 ;  2  Saund.,  PI.  &  IA  ., 
191, 754 ;  Chit.,  Bills,  379  ;  15  Johns.,  433 ;  13  Johns... 
174;  5  Taunt..  614. 

Clark  sued 
on  a  recog- 
nizance of  bail,  Niblo  being  the  special  bail  of 
one  King  in  a  suit  commenced  against  King 
*by  Clark.  The  declaration  in  the  suit  [*237 
against  Niblo  was  entitled  of  February  Term, 
1828.  Niblo  pleaded,  1.  Nil  debet ;'  2.  The 
death  of  King  before  the  suing  out  of  a  capiat 
ad  satixfaciendum,  to  wit ;  Jan.  20,  1828 ; 
and  3.  That  after  the  recovery  of  the  judgment 
against  King,  and  before  the  return  of  &  capias 
ad  satisfaeiendum  thereupon,  to  wit:  Dec.  1, 
1827,  the  plaintiff  gave  license  and  permission, 
to  King  to  depart  and  proceed  from  the  City 
of  N.  Y.  to  Mobile  in  the  State  of  Alabama, 
and  agreed  with  King  that  all  proceedings  upon 
the  judgment  should  be  stayed  until  his  re- 
turn from  Mobile.  The  defendant  averred  that 
thereupon  King,  before  the  issuing  of  a  capias- 
ad  »ati*faciendnm  against  him,  to  wit:  on  the 
day  and  year  last  aforesaid,  did  depart  and 
proceed  from  the  City  of  N.Y.to  Mobile  afore- 
said, and  that  he  had  not  since  returned.  To 
these  pleas  was  attached  a  notice  of  special 
matter  intended  to  be  given  in  evidence  on  the- 
trial,  embracing  substantially  the  same  de- 
fense contained  in  the  special  plea.  To  the 
first  and  third  pleas  the  plaintiff  demurred  gen- 
erally, and  to  the  second  plea  replied,  that  Dec. 
17,1827,  he  sued  out  and  delivered  to  the  sher- 
iff a  capias  ad  satisfaclendum  against  King,  re- 
turnable on  the  third  Monday  of  January  then 
next :  that  the  sheriff  returned  that  he  was 
not  to  be  found  in  his  bailiwick  ;  and  that  at 
the  suing  out  and  return  of  the  said  writ, King 
was  living,  to  wit:  at  N.  Y.,  &c.  The  C.  P. 
gave  judgment  for  the  plaintiff  on  the  demur- 
rers, and  awarded  a  venire  tarn  quam;  the 
plaintiff  had  a  verdict,  and  judgment  was  ren- 
dered in  his  favor.  The  defendant,  Niblo,  sued 
out  his  writ  of  error  to  remove  the  record  into 
the  Supreme  Court,  where  the  judgment  of 
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theC.P.  was  reversed.  See  the  opinion  delivered 
in  the  Supreme  Court, 3  Wend.  ,24.  Whereupon 
Clark  sued  out  a  writ  of  error  to  this  court. 

Messrs.  O.  Bushnell  and  D.  B.  Tall- 
madge,  for  plaintiff  in  error.  The  agree- 
ment of  the  plaintiff  that  the  defendant  in  the 
original  suit  might  depart  from  the  State,  and 
that  all  proceedings  in  the  suit  against  him 
should  be  stayed  until  his  return,  being  unsup- 
ported by  a  consideration,  was  void,  and  could 
238*]not  have  *been  enforced  by  the  defend- 
ant ;  and  if  not  by  him,  it  was  unavailable  to 
his  bail.  The  case  of  Rathbone  v.  Warren,  10 
Johns.,  594,  relied  on  by  the  Supreme  Court, 
does  not  support  the  decision  ;  for  there  the 
agreement  was  founded  on  a  good  and  valid 
consideration,  and  the  judge  who  delivered 
the  opinion  of  the  court  expressly  said  that 
the  decree  which  had  been  made  must  rest  en- 
tirely on  the  agreement  founded  on  a  valuable 
consideration,  and  could  not  be  supported  on 
the  agreement,  which  had  no  such  foundation. 
Sureties  cannot  avail  themselves  of  an  exten- 
sion of  the  time  of  payment  of  a  debt  given  to 
their  principal,  unless  given  by  virtue  of  a 
contract  founded  on  sufficient  consideration, 
which  can  be  enforced  by  the  principal  ;  2 
Johns.  Ch.,  554  ;  2  Kent  Com.,  77  ;  12  Wh., 
554  ;  15  Johns.,  433  ;  nor  can  bail,  who  stand 
in  no  more  favorable  light  before  the  court 
than  do  sureties,  avail  themselves  of  such  an 
extension  of  time,  unless  the  plaintiff,  by  a 
valid  agreement,  has  disarmed  himself  so  that 
he  cannot  proceed  against  the  defendant.  5 
Taunt.,  614  ;  1  Id.,  53,  126. 

Admitting  the  agreement  in  this  case  to  be 
valid,  the  defense  relied  on  cannot  be  set  up 
by  way  of  plea  in  a  court  of  law  ;  the  remedy  of 
the  party  was  by  motion  appealing  to  the  equi- 
table powers  of  the  court,  or  by  bill  in  equity. 
A  judgment  can  be  discharged  only  by  matter 
of  as  high  a  nature.  Bac.  Abr. ,  tit.  Release. 
A  bond  cannot  be  discharged  by  a  parol  re- 
lease, 20  Johns.,  462  ;  and  it  has  accordingly 
been  held  in  England,  that  a  defendant  in  a 
suit  who  becomes  bankrupt  and  obtains  his 
discharge,  and  his  bail  are  afterwards  sued, 
whether  the  discharge  be  before  or  after  the 
bail  have  become  fixed,  relief  to  the  bail  can 
be  obtained  only  by  motion  ;  3  Taunt.,  46  ;  5 
Id.,  614  ;  6  Id.,  75  ;  7  Id.,  126  ;  1  Barn.  &  Aid., 
332  ;  and  such  has  been  the  practice  here,  4 
Johns.,  409.  So,  also,  where,  in  an  action  of 
debt  on  recognizance  against  the  bail,  the  bank- 
ruptcy and  certificate  of  the  defendant  in  the 
original  action,  before  the  return  of  the  ca.  sa. 
against  him  was  pleaded  in  bar,  the  plea  was 
held  bad  on  demurrer  ;  Donnelly  v.  Dunn,  1 
Bos.  &  P.,  448 and  note,  and  S.  C.,  2 Id.  45  ;  and 
the  reason  assigned  why  the  plea  should  not 
be  allowed  was  that  the  question  by  such  course 
239*]  *is  narrowed  down  to  a  single  point ; 
whereas,  if  it  was  presented  by  motion,  the 
plaintiff  might  be  heard  by  opposing  affidavits, 
and  the  court  would  have  the  whole  merits  of 
the  case  before  them.  In  Dorneville  v.  Mearns, 
7  East,  148,  the  attempt  to  plead  matter  of  de- 
fence at  law,  which  belonged  to  the  equitable 
jurisdiction  of  the  court,  was  animadverted 
upon  by  Lawrence,  J.  In  Davy  v.  Pendergrass, 
5  Barn.  &  Aid.,  187,  which  was  an  action  of 
debt  on  bond  against  a  surety,  the  defendant 
pleaded  time  given  to  the  principal,  by  parol 
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agreement,  on  good  consideration.  The  plaint- 
iff demurred,  and  the  court  held  that  the  plea 
could  not  be  sustained,  and  that  the  remedy  of 
the  defendant  was  by  motion.  The  case  of 
Bulteel  v.  Jarrold,  8  Price,  367,  is  directly  in 
point.  There,  in  an  action  of  debt  on  recog- 
nizance against  bail,  it  was  pleaded  that  the 
plaintiff,  without  the  privity  of  the  bail,  en- 
tered into  an  agreement  for  a  valuable  consid- 
eration with  the  defendant  in  the  original  suit, 
to  give  him  12  months  for  the  payment  of  the 
debt ;  and  on  demurrer,  it  was  holden  that  the 
defense  was  unavailable  by  plea  at  law,  and 
that  the  bail  must  seek  his  remedy  in  equity. 
Besides,  the  plea  is  bad  in  not  averring  that  the 
agreement  was  made  without  the  knowledge  or 
privity  of  the  bail. 

Mr.  J.  L.  Wendell,  for  defendant  in  error. 
The  agreement  was  valid,  and  might  have  been 
enforced  by  the  defendant  in  the  original  suit. 
Damage,  risk  or  loss  to  one  party  furnishes  as 
substantial  a  basis  for  the  support  of  a  contract 
as  profit  or  benefit  to  the  other.  If  the  defend- 
ant in  the  original  suit  by  the  violation  of  the 
agreement  might  be  subjected  to  damage,  this 
was  enough  to  support  the  agreement.  Besides, 
it  was  an  executed  and  not  an  executory  con- 
tract; the  defendant,  upon  the  faith  of  it,  had 
left  the  country,  and  exposed  his  bail  to  loss. 

The  conduct  of  the  plaintiff  below  was  such 
as  to  subject  him  to  the  charge  of  fraud.  On 
Dec.  1 ,  he  induced  the  defendant  to  depart  from 
the  State,  under  a  promise  that  all  proceedings 
in  the  suit  against  him  should  be  stayed  until 
his  return  ;  on  the  17th  of  the  same  month,  in 
violation  of  the  principles  of  honesty  and  good 
faith,  he  commenced  *proceedings  to  [*24O 
fix  the  bail  with  the  payment  of  the  debt,  who 
in  about  a  month  afterwards  became  legally 
fixed,  in  consequence  of  his  inability  to  sur- 
render the  defendant,  placed  beyond  his  reach 
by  the  management  and  procurement  of  the 
plaintiff.  Justice  required  that  the  bail  should 
be  relieved,  and  that  relief  be  sought  by  plea. 
It  is  admitted  that  according  to  the  law  as  un- 
derstood in  England,  he  should  have  applied 
by  motion  or  bill  in  equity  ;  here,  however,  it 
is  otherwise.  With  us  bail  and  sureties  may, 
by  plea,  avail  themselves  of  defenses  of  this 
nature,  which,  in  England,  can  be  presented 
only  by  motion,  or  bill  in  equity.  In  The  Peo- 
ple v.  Jansen,  7  Johns. ,  332,  which  was  an  ac- 
tion of  debt  on  bond  against  the  heirs  of  a 
surety,  and  in  which  the  defendant  relied  on 
the  laches  of  the  creditor  in  demanding  an  ac- 
count, Mr.  Justice  Thompson,  in  delivering  the 
opinion  of  the  court,  said  :  "  I  am  unable  to 
discover  any  good  reason  for  sending  the  de- 
fendants into  a  Court  of  Chancery  for  relief. 
There  is  nothing  in  the  nature  of  the  defense 
to  make  it  peculiarly  a  subject  of  equity  juris- 
diction. Whatever  would  exonerate  the  secu- 
rity in  the  one  court  ought  also  in  the  other.  The 
facts  being  ascertained,  the  rule  of  law  must 
be  the  same  in  this  court  as  in  the  Court  of 
Chancery  ; "  and  the  defense  was  sustained. 
Next  came  the  case  of  Rathbone  v.  Warren, 
10  Johns.,  587,  decided  in  this  court.  It  was 
a  case  of  bail,  similar  in  most  of  its  features 
with  the  present  case.  The  bail  filed  a  bill  in 
equity  praying  an  injunction  as  to  proceedings 
against  him  on  the  recognizance.  The  injunc- 
tion was  allowed  and  made  perpetual.  The 
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plaintiff  appealed,  and  the  court  affirmed  the 
decree.  It  is  undeniable  that  Mr.  Justice  Spen- 
cer, in  delivering  the  opinion  of  the  court.based 
his  decision  upon  the  fact  that  the  agreement 
was  a  valid  agreement :  but  he  did  not  place 
it  upon  that  ground  alone,  but  said  that  on 
principles  of  good  faith  and  common  honesty, 
the  act  of  the  plaintiff  should  be  deemed  an 
exoneration  of  the  bail.  The  next  case  which 
arose  in  our  courts  was  Pain  v.  Packard,  13 
Johns.,  174,  where  the  court  held  that  a  plea 
by  a  surety  that  the  plaintiff  had  neglected  to 
proceed  against  the  principal  who  was  then 
solvent,  and  who  subsequently  became  insolv- 
241*]  *ent,  was  a  good  defense  at  law,  and 
the  same  principle  was  subsequently  recognized 
in  King  v.  Baldwin.  17  Johns.,  384,  in  which 
the  doctrine  of  leaving  the  party  in  such  cases 
to  seek  his  remedy  in  equity  was  fully  consid- 
ered by  Ch.  J.  Spencer,  who  comes  to  the  con- 
clusion that  a  court  of  law  has  cognizance  of 
such  cases,  and  that  the  defense  may  be  inter- 
posed by  way  of  plea.  Bail  are  regarded  with 
more  favor  by  courts  than  even  sureties.  A 
mere  neglect  to  proceed  against  the  principal 
without  request  to  do  so,  will  not  discharge  the 
'  surety,  but  bail  will  be  relieved  when  the  neg- 
lect has  existed  for  a  number  of  years.  4 
Johns.,  478.  The  omission  to  state  that  the 
agreement  was  without  the  knowledge  or  con- 
sent of  the  bail,  was  mere  matter  of  form. 

The  C.  P.  erred  in  overruling  the  plea  of  non 
debet ;  the  judgment  of  the  Supreme  Court 
ought,  therefore,  to  be  affirmed.  The  plea  was 
bacl  in  form,  but  good  in  substance,  and  should 
have  been  sustained.  1  Chit.,  515.  Lawes, 
PI.,  401,  529  ;  19  Johns.,  300. 

By  the  Chancellor.  The  plea  of  nil  debet 
to  an  action  of  debt  on  recognizance  of  bail 
was  clearly  bad,  even  on  general  demurrer  ; 
although  it  would  have  been  cured  by  verdict, 
had  issue  been  taken  on  it.  The  action  here 
is  founded  upon  the  records  of  the  judgment 
and  of  the  recognizance  of  bail,  the  existence 
of  which,  if  properly  put  in  issue,  are  triable 
by  the  court  only  ;  but  by  this  plea  they  are 
mixed  up  with  matters  of  fact  to  be  tried  by  a 
jury.  This  by  the  old  law  could  not  be  done, 
and  such  a  plea  was  held  bad  in  substance  if 
demurred  to,  although  good  after  verdict. 
Dring  v.  Respass,  2  Keb.,  160  ;  1  Sid.,  302  ;  S. 
C.,  1  Lev.,  193  ;  Tyndal  v.  Hutchimson,  3  Lev., 
170  ;  Bullis  v.  Gidden*,  8  Johns.,  82,  and  cases 
cited.  Although  the  Legislature  have  now 
authorized  such  a  plea  in  an  action  of  debt  on 
judgment,  for  the  purpose  of  giving  notice  of 
special  matter  therewith,  or  to  let  in  a  defense 
by  way  of  set-off,  it,  probably,  was  not  their 
intention  to  authorize  this  mode  of  pleading 
for  any  other  purpose.  2  R.  S.,  352,  sec.  10; 
355,  sec.  20.  Those  provisions  of  the  Revised 
242*]  Statutes  cannot,  however,  control  *the 
decision  of  this  question  which  arose  and  was 
passed  upon  in  the  courts  below  before  the  first 
of  January  last. 

As  the  bail  was  properly  precluded  from 
setting  up  the  defense  under  the  notice  an- 
nexed to  the  first  plea,  as  the  law  then  stood, 
the  only  material  question  in  this  cause  is, 
whether  the  same  matters  formed  a  legitimate 
ground  of  defense  to  the  action  as  they  were 
specially  set  out  in  the  third  plea.  The  sub- 
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stance  of  that  plea  is,  that  after  the  recovery 
of  judgment  against  the  principal,  but  before 
any  execution  had  been  taken  out  against  his 
body,  the  plaintiff  agreed  that  he  might  go  out 
of  the  jurisdiction  of  the  court  to  the  State  of 
Alabama,  and  that  all  proceedings  on  the 
judgment  should  be  stayed  until  his  return  to 
N.  Y.;  that  in  consequence  of  this  arrange- 
ment the  principal  debtor  left  the  State  before 
any  execution  had  been  issued  against  his  body 
and  had  not  returned  at  the  time  this  suit  was 
commenced  against  the  bail.  This  is,  unques- 
tionably, a  case  where  the  court  in  which  the 
original  proceedings  were  pending  might  prop- 
erly have  interfered,  and  have  set  aside  the  ca. 
sa.  with  the  sheriff's  return  thereon,  as  having 
been  issued  in  bad  faith  ;  or  it  might  have  or- 
dered a  stay  of  the  proceedings  against  the  bail 
until  after  the  return  of  the  principal  to  the 
City  of  N.  Y.  It  is  also  a  case  where  it  would 
be  the  duty  of  a  Court  of  Chancery  to  inter- 
fere if  the  bail  had  no  defense  at  law.  In  the 
view  of  the  facts  I  have  taken  stated  in  the 
special  plea,  it  is  not  material  for  us  to  inquire 
whether  there  was  any  consideration  passing 
between  the  plaintiff  and  the  principal  debtor 
which  would  have  enabled  the  latter  to  recov- 
er for  a  breach  of  the  contract ;  neither  is  it  of 
any  importance  to  the  decision  of  this  question 
whether  the  bail  did  or  did  not  consent  to  the 
arrangement  made  with  his  principal.  If  the 
bail  was  a  party  to  the  agreement,  and  he  was 
so  if  it  was  entered  into  with  his  assent,  there 
was,  unquestionably,  a  valuable  consideration 
as  to  him  ;  for  he  was  induced  thereby  to  per- 
mit the  principal  to  go  out  of  the  State,  and  to 
continue  his  liability  as  bail  for  an  indefinite 
period,  under  an  agreement  that  no  proceed- 
ings should  be  had  on  the  judgment  for  the 
purpose  of  charging  him  in  the  meantime,  and 
this  consideration  of  damage,  risk  or  loss  to 
the  one  party  is  equally  valid  as  a  considera- 
tion of  benefit  to  the  other.  Powers  v.  Wilson, 
*7Cow.,  274;  Lent  v.  Padelfard,  10  [*243 
Mass.,  236,  and  per  Yates,  J.,  3  Burr.,  1673. 
As  to  what  will  be  a  sufficient  consideration  to 
support  a  promise.  Sergeant  Williams  says  : 
"  Perhaps  the  best  rule  is  that  any  damage  or 
any  suspension  or  forbearance  of  his  right,  or 
any  possibility  of  a  loss  occasioned  to  the  par- 
ty by  the  promise  of  another  is  a  sufficient  con- 
sideration for  such  a  promise,  and  will  make 
it  binding,  although  no  actual  benefit  accrues 
to  the  party  undertaking.  1  Saund.,  211  c,  note 
2.  If  the  bail  consented  to  the  arrangement, 
the  promise  was  made  for  his  benefit  and  on  a 
valid  consideration,  and  it  would  be  contrary 
to  every  principle  of  justice  to  permit  the 
plaintiff  to  proceed  and  charge  the  bail  in  di- 
rect violation  of  the  promise  not  to  proceed. 
The  remedy  against  the  bail  would  in  that  case 
be  suspended,  but  would  not  be  destroyed,  un- 
less the  principal  died  before  his  return  to  N 
Y.  If  the  agreement  was  made  with  the  prin- 
cipal debtor  only,  without  the  privity  or  con- 
sent of  the  bail,  the  latter  would  be  absolutely 
discharged,  as  it  would  be  a  fraud  upon  him 
to  induce  the  principal  to  leave  the  State,  un- 
der such  circumstances,  and  then  to  proceed 
against  his  bail  in  his  absence.  If  this  agree- 
ment was  made  with  the  knowledge  and  con- 
sent of  the  bail,  it  was  founded  on  a  sufficient 
consideration  and  ought  not  to  have  been  vio- 
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lated  ;  if  without  his  knowledge,  it  materially 
varied  his  responsibility  by  inducing  the 
principal  to  leave  the  State  under  a  belief  that 
his  bail  would  not  suffer  by  his  absence,  and 
the  latter  is  discharged  by  the  act  of  the  plaint- 
iff. In  such  cases  where  the  bail  is  actually 
injured  by  the  improper  conduct  of  the  cred- 
itor amounting  to  a  fraud  upon  the  bail,  no 
consideration  as  between  the  creditor  and  prin- 
cipal debtor  is  necessary  to  discharge  the  sure 
ty  from  his  responsibility.  West  v.  Asltdown, 
1  Bing.,  164. 

The  only  remaining  question  is,  whether  the 
bail  could  set  up  this  defense  by  way  of  plea 
to  the  action  of  debt  on  the  recognizance,  or 
whether  he  was  bound  to  apply  to  the  equita- 
ble powers  of  the  court  where  the  recognizance 
was  taken,  or  to  the  Court  of  Chancery.  It  is, 
unquestionably,  the  settled  law  of  England  at 
the  present  day,  that  the  fact  of  the  plaintiff's 
244*]  having  given  time  to  the  *principal  by 
a  parol  agreement,  is  no  defense  to  an  action 
of  debt  on  a  record  or  on  a  specialty  against 
the  surety  in  a  court  of  law.  This  principal 
is  founded  on  the  technical  rule  that  a  judg- 
ment or  contract  under  seal  cannot  be  dis- 
charged by  parol.  Davey  v.  Pendergrass,  5 
Barn.  &  Aid.,  187.  The  case  of  Bulteel  v.  Jar- 
rold,  8  Price,  467,  was  an  action  of  debt  on 
recognizance  of  bail  where  the  plaintiff  had  by 
a  parol  agreement  with  the  principal  given 
time  for  the  payment  of  the  debt,  and  it  was 
decided,  successively,  by  the  Courts  of  Ex- 
chequer, Exchequer  Chamber  and  House  of 
Lords,  that  the  defense  could  not  be  pleaded  at 
law,  but,  as  the  Lord  Chancellor  stated,  the 

Slaintiff  must  seek  his  remedy  in  equity.  Even 
i  the  English  courts  such  a  defense  may  be 
pleaded  to  an  action  at  law  against  the  surety 
on  a  debt  by  simple  contract,  though  it  was 
formerly  otherwise  ;  and  courts  of  law  and 
equity  have  now  concurrent  jurisdiction  on 
this  subject.  Per  Ld.  Eldon  in  Samuel  v. 
Howarth,  3  Meriv.,  277. 

In  the  case  of  Bulteel  v.  Jarrold,  it  does  not 
appear  whether  the  time  was  given  to  the  prin- 
cipal before  or  after  the  bail  had  become  fixed 
at  law  by  a  return  of  a  ca.  sa.  unsatisfied.  In 
the  case  of  Rees  v.  Berrington,  2  Ves. ,  Jr. .  543, 
Ld.  Loughborough  thinks  that  fact  of  impor- 
tance in  deciding  the  question  whether  the  de- 
fense can  be  pleaded  at  law.  And  this  same 
distinction  is  recognized  by  Judge  Washington 
in  the  case  of  U.  8.  v.  Howell,  4  Wash.  C.  C., 
620,  where  he  decided  that  the  bail  might  set 
up  such  a  defense  at  law  in  an  action  of  debt 
on  a  specialty  if  the  agreement  with  the  prin- 
cipal debtor  was  made  before  the  surety  be- 
came liable  by  a  breach  of  the  condition  of  the 
bond.  In  the  case  of  People  v.  Jansen,  7  Johns., 
337,  Thompson  J.,  says  :  "I  am  unable  to  dis- 
cover any  good  reason  for  sending  the  defend- 
ants into  chancery  for  relief.  There  is  noth- 
ing in  the  nature  of  the  defense  to  make  it  pe- 
culiarly the  subject  of  equity  jurisdiction. 
That  the  ancestor  of  the  defendants  was  surety 
only,  appears  on  the  face  of  the  bond,  and 
whatever  would  exhonerate  the  surety  in  one 
court  ought  also  in  the  other.  The  facts  being 
245*]  ascertained,  the  rule  of  *law  must  be 
the  same  in  this  court  as  in  the  Court  of  Chan- 
cery." 

Although  the  decision  of  the  Supreme  Court 
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in  the  case  of  People  v.  Jansen,  on  the  merits 
of  the  defense  there  set  up,  so  far  as  it  estab- 
lished the  principle  that  a  mere  neglect  by  the 
agents  of  the  public  to  sue  the  principal  debt- 
or discharged  the  surety,  has  been  overruled 
by  the  Supreme  Court  of  the  U.  S.  in  various 
suits  against  the  sureties  of  postmasters  and 
others,  yet  the  objection  that  the  defendant 
had  no  remedy  at  law  does  not  appear  to  have 
been  noticed  by  the  counsel  for  the  govern- 
ment. And  in  the  case  of  Miller  v.  Stewart,  4 
Wash.  C.  C.,  28;  S.  C.,  9  Wh.,  680,  the  de- 
fense that  a  surety  in  an  official  bond  was  dis- 
charged by  a  change  of  responsibility,  made 
before  the  bond  became  forfeited,  was  actually 
sustained  on  a  plea  in  bar  to  a  suit  at  law.  I 
am,  therefore,  of  opinion  that  in  this  case, 
where  the  arrangement  was  made  with  the 
principal  before  any  breach  of  the  condition  of 
the  recognizance,  the  defense  was  properly 
pleaded  in  bar  to  the  action  against  the  bail. 
The  condition  of  the  recognizance  was  that  the 
principal  should  pay  the  debt  or  render  him- 
self in  execution  ;  in  other  words,  that  he 
should  remain  within  the  jurisdiction  of  the 
court  and  in  a  situation  to  be  arrested  by  the 
sheriff  whenever  the  execution  should  be  taken 
out  against  his  body.  The  plaintiff  by  taking 
out  the  execution  and  procuring  it  to  be  re- 
turned non  est  inventus,  while  the  principal 
was  absent  from  the  State  by  his  procurement 
and  in  violation  of  his  agreement,  rendered  it 
impossible  for  the  bail  to  comply  with  the  con- 
dition of  the  recognizance.  I,  therefore,  think 
the  decision  'of  the  Supreme  Court  was  cor- 
rect and  should  be  affirmed. 

By  Mr.  Senator  Tallmadge.  In  my  view 
of  this  case,  the  only  points  for  discussion  arise 
out  of  the  defendant's  plea  that  the  plaintiff 
gave  King,  the  principal,  license  and  permis- 
sion to  go  to  Mobile,  and  agreed  with  him  that 
all  proceedings  on  the  judgment  should  be 
stayed  until  his  return.  It  is  contended  by  the 
defendant,  under  this  plea,  that  bail  are  surety 
and  that  whatever  will  discharge  the  surety 
will  discharge  the  bail. 

*The  rights  and  obligations  of  bail  [*246 
and  surety  are  in  many  respects  similar.  The 
liabilities  of  both  are  voluntary,  and  they  fre- 
quently incur  responsibilities  for  which  they 
have  received  no  consideration.  In  other  re- 
spects their  situation  and  liabilities  are  differ- 
ent. The  liability  of  bail  ceases,  at  his  pleas- 
ure, by  a  surrender  of  his  principal.  Surety, 
when  once  bound,  can  only  be  relieved  by  pay- 
ment of  the  obligation.  Surety  take- the  haz- 
ard of  the  principal's  solvency:  bail  do  not,  be- 
cause an  insolvent  principal  can  always  relieve 
the  bail  by  a  surrender.  The  death  of  the 
principal,  before  bail  are  fixed  in  law,  dis- 
charges them  :  it  does  not  discharge  surety. 
Surety  have  only  an  indemnity  after  payment; 
bail  before  payment.  Surety  obtain  their  in- 
demnity by  action,  which  is  tedious  and  expen- 
sive ;  bail  by  surrender  without  action,  which 
is  prompt  and  not  expensive.  Surety  require 
the  aid  of  a  court  to  help  them  ;  bail  help 
themselves.  From  this  it  will  be  seen  that  the 
situation  of  bail  is  not  so  hard  as  that  of  sure- 
ty. When,  therefore,  we  are  called  on  to  ap- 
ply in  favor  of  bail,  the  principles  that  govern 
surety,  let  us  be  careful  that  we  do  not  extend 
them. 
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Let  us  now  consider  what  are  the  doctrines 
in  regard  to  surety  and  bail  respectively.  First, 
as  to  surety:  an  agreement  to  give  time  to  the 
principal  beyond  the  original  credit,  discharges 
the  surety;  but  this  must  be  a  valid  agreement, 
founded  on  good  consideration:  an  agreement 
that  deprives  the  party  of  the  power  of  pro- 
ceeding until  the  expiration  of  the  stipulated 
credit.  In  Orme  v.  Young.  Holt  N.  P..  84  ;  3 
Com.  Law  Rep., 35.  Gibbs,  Ch.  J.,  says:  "What 
is  forbearance  and  giving  time  ?  It  is  an  en- 
gagement which  ties  the  hands  of  the  creditor; 
it  is  the  act  of  the  creditor,  depriving  himself 
of  the  power  of  suing  by  something  obligatory, " 
&c.  In  King  v.  Baldwin,  2  Johns.  Ch.,  554, 
Chancellor  Kent  says  :  "  The  established  doc- 
trine is,  that  delay  in  calling  on  the  principal 
will  not  discharge  the  surety,  provided  that  de- 
lay be  unaccompanied  with  any  settled  or  bind- 
ing contract  for  that  purpose.  All  the  cases  of 
relief  of  sureties  have  gone  upon  the  ground 
that  time  was  given  to  the  principal  by  con- 
tract, without  the  consent  of  the  surety."  This 
case  was  reversed  in  the  Court  of  Errors,  17 
247*]  Johns.,  384;  but  on  other  *grounds  ; 
the  principal  above  quoted  remains  undis- 
turbed. In  3  Kent,  Com.,  77,  the  same  doctrine 
is  recognized.  "Giving  time,"  says  the  learned 
commentator,  "  by  the  holder  to  the  acceptor 
of  a  bill,  after  the  drawer  has  been  fixed,  will 
discharge  the  other  parties  to  the  bill ;  but  the 
agreement  for  delay  must  be  one  having  a  suf- 
ficient consideration,  and  binding  upon  the 
parties."  In  M'Lemore  v.  Powell,  12  Wh.,  554, 
Story,  J.,  says:  "  If  the  holder,  after  the  dis- 
honor of  the  bill,  enters  into  any.new  agree- 
ment with  the  drawer  for  delay,  it  will  dis- 
charge him  ;  but  the  agreement  must  be  one 
binding  in  law  upon  the  parties,  and  have  a 
sufficient  consideration  to  support  it.  An  agree- 
ment without  consideration  is  utterly  void,  and 
does  not  suspend  for  a  moment  the  rights  of 
any  of  the  parties."  Fulton  v.  Matthews,  15 
Johns.,  433,  was  an  action  on  a  note  against  a 
surety.  The  note  was  payable  Jan.  1,  1816. 
Before  the  note  became  due,  the  payee  agreed 
with  the  principal,  who  was  not  taken  in  this 
suit,  to  wait  until  the  spring  of  1816.  Spencer, 
J.,  said:  "On  the  ground,  then,  that  the  plaint- 
iff has  never  been  required  to  prosecute  Wedge, 
and  that  he  has  made  no  contract  with  him  that 
disables  him  from  suing  at  any  time,  we  are  of 
opinion  that  the  plaintiff  must  have  judgment." 
As  to  bail:  Brickwoodv.  Anniss,  5  Taunt., 614, 
1  Cora.  Law  Rep..  210.  The  plaintiff  had  is- 
sued his  ca.  sa. ,  but  afterwards  agreed  to  give 
the  defendant  three  weeks  to  make  a  composi- 
tion with  his  creditors,  and  during  that  time 
agreed  to  suspend  arrest  upon  the  ca.  sa.  The 
bail  moved  to  be  discharged,  on  the  ground 
that  time  had  been  given  to  the  principal. 
Gibbs,  Ch.  J.,  says:  "  The  plaintiff,  by  remit- 
ting his  legal  diligence,  does  not  bar  the  bail 
from  surrendering  their  principal  at  any  mo- 
ment; the  plaintiff  has  never  disarmed  himself; 
he  has  never  put  himself  in  such  situation 
that  he  might  not  at  all  times  proceed  with  his 
action."  Motion  denied.  Wilson  v.  Whitaker, 
7  Taunt.,  53  ;  2  Com.  Law  Rep.,  92.  The 
plaintiff  had,  after  judgment,  taken  bills  of 
exchange  at  four,  eight  and  twelve  months  of 
the  defendant.  The  bills  proved  worthless,  and 
the  plaintiff  sued  the  bail.  Upon  motion,  the 
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court  ordered  an  exoneretur,  on  the  ground 
that  a  Consideration  had  been  given  [*248> 
for  the  freedom  from  arrest.  The  case  of  Rath- 
bone  v.  Warren,  10  Johns.,  594, was  an  appeal 
from  chancery,  affirmed  in  this  court.  It  was 
cited  and  relied  on  by  counsel  on  both  sides  on 
the  argument  of  this  cause.  On  looking  mi- 
nutely into  that  case,  there  is  no  difficulty  in 
seeing  that  it  sustains  the  principle  contended 
for  by  the  plaintiff  in  error.  A  bill  was  filed 
to  relieve  bail,  upon  the  ground  that  time  had 
been  given  to  the  principal.  There  were  two 
agreements  set  up  between  the  plaintiff  and 
the  principal.  The  first  was  by  parol  and  with- 
out consideration  ;  the  second  was  in  writing 
and  on  a  consideration  of  $100  paid.  Spencer, 
/..says  the  decree  cannot  be  maintained  on  the 
verbal  agreement ;  that  it  was  not  valid  at  the 
time  it  was  alleged  to  have  been  made  ;  that  it 
was  executory  and  founded  on  no  considera- 
tion. 

From  this  brief  veiw  of  authorities  in  relation 
to  sureties  and  bail,  it  clearly  appears  that  an 
agreement  to  give  time  to  the  principal  is  void 
without  good  consideration.  The  plea  of  the 
defendant,  therefore,  treating  it  as  one  setting 
up  an  agreement  by  the  plaintiff  to  give  time 
to  the  principal,  is  defective  in  not  setting  forth 
a  consideration  for  the  agreement.  Such  an 
agreement  did  not  prevent  the  plaintiff  from 
issuing  a  ca.  sa.  and  arresting  the  principal, 
nor  the  bail  from  surrendering  him  at  any  time. 
It  is  also  further  defective  in  not  setting  forth 
that  the  agreement  was  made  without  the  pri- 
vity and  knowledge  of  the  bail. 

But  it  is  said,  that  though  the  agreement 
stated  in  the  plea  be  not  a  valid  one  at  law,  not 
binding  on  the  parties,  and  did  not  prevent 
proceedings  by  the  plaintiff  or  a  surrender  by 
the  bail,  and  cannot,  therefore,  be  sustained  as 
an  agreement  giving  time,  etc.;  yet,  it  shows  a 
case  of  fraud  by  the  plaintiff,  inasmuch  as  he, 
by  giving  license  to  the  principal  to  go  to  Mo- 
bile and  agreeing  not  to  proceed  against  him 
or  his  bail,  thereby  induced  him  to  leave  the 
State,  and  increased  the  risk  and  hazard  of  the 
bail,  and  that  it  is  a  breach  of  good  faith  and 
common  honesty. 

The  defense,  then,  resolves  itself  into:  1.  A 
license  to  leave  the  State  ;  2.  Increased  risk 
and  hazard  to  the  bail;  and  3.  Breach  of  good 
faith  and  common  honesty. 

*Let  us  examine  these  matters  of  de-[*249 
fense  in  their  order.  First,  as  to  license  :  Mr. 
Justice  Sutherland  says:  "It  is  like  a  license  to 
leave  the  limits,  which,  though  given  without 
anv  consideration,  if  carried  into  effect,  not 
only  exempts  the  sheriff  and  his  bail  from  all 
liability  for  the  escape,  but  discharges  the  debt 
itself,"  etc.  To  my  mind  (I  say  it  with  much 
respect  for  the  opinion  of  the  learned  judge), 
there  is  an  evident  and  marked  distinction  be- 
tween the  two  cases.  A  license  to  leave  the 
limits,  is  a  license  to  the  defendant  to  do  that 
which  it  would  be  unlawful  for  him  to  do  with- 
out such  license  ;  a  license  to  leave  the  State, 
is  a  license  to  the  defendant  to  dp  what  it  was 
perfectly  lawful  for  him  to  do  without  such  li- 
cense, and  without  even  consulting  the  plaint- 
iff on  the  subject.  A  license  to  leave  the  lim- 
its discharges  the  original  judgment;  it  is  a  sat- 
isfaction of  the  judgment.  A  license  to  the 
defendant  to  leave  the  State  does  not  discharge 
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or  satisfy  the  judgment ;  it  is  as  valid  after  as 
before;  and  the  ground  upon  which  the  sheriff 
or  bail  to  the  limits  defend  in  such  cases,  is 
that  the  original  judgment  is  discharged.  Vig- 
ors v.  Aldrich,  4  Burr.,  2482;  Tanner  v.  Hague, 
1  T.  R,  416.  That  cannot  be  pretended  in  this 
•case.  No  consideration  is  necessary  in  such  a 
license.  By  the  arrest  of  the  body  of  the  de- 
fendant on  a  ca.  sa.,  the  plaintiff  has  the  high- 
est satisfaction  known  to  the  law.  A  license 
or  permission,  therefore,  to  leave  the  limits,  is  a 
satisfaction  of  his  debt  and  a  discharge  of  his 
judgment. 

Second,  as  to  the  increased  risk  and  hazard 
to  the  bail  :  In  Melvttl  v.  Glendining,  7  Taunt. , 
126;  2  Com.  Law  Rep.,  46,  the  plaintiff  had 
taken  bills  for  the  judgment,  payable  at  a  fut- 
ure day,  but  was  at  liberty  to  proceed  on  his 
judgment,  if  he  thought  best.  He  delayed  till 
the  bills  were  dishonored.  By  this  delay  while 
the  bills  were  running,  the  hazard  and  risk  of 
the  bail  were  increased;  but  the  court  refused 
to  discharge  the  bail,  on  the  ground  that  the 
plaintiff  had  not  precluded  himself  from  pro- 
ceeding at  any  time.  In  the  case  of  Brickwood 
v.  Anniss,  the  plaintiff  had  issued  a  ca.  sa., 
but  afterwards  agreed  to  suspend  it  for  three 
weeks,  to  give  the  defendant  an  opportunity 
to  compromise  with  his  creditors.  There  the 
risk  and  hazard  of  the  bail  were  increased,  but 
25O*]  the  *court  held,  that  as  the  agreement 
was  without  consideration,  and  the  plaintiff 
was,  therefore,  not  prevented  from  proceeding, 
it  did  not  discharge  the  bail.  Increased  risk  and 
hazard  to  the  bail  cannot  be  a  ground  of  de- 
iense,  unless  it  be  the  immediate  consequence 
resulting  from  some  unlawful  act  of  the  plaint- 
iff. The  unlawful  act  by  which  the  risk  and 
hazard  to  the  bail  has  been  increased,  so  as  to 
•discharge  the  bail,  should  be  of  such  a  charac- 
ter as,  if  done  by  a  third  person,  would  make 
him  liable  to  the  bail  for  any  damages  he  might 
•sustain  by  it.  Concealing  the  principal  by  a 
third  person,  to  prevent  the  bail  from  surrend- 
ering, would  make  such  third  person  liable  for 
whatever  the  bail  might  thereby  suffer.  The 
same  thing  done  by  the  plaintiff  would  dis- 
charge the  bail.  Assisting  the  principal  to  es- 
cape from  the  bail  would  render  a  third  person 
liable,  if  the  bail  should  afterwards,  in  conse- 
quence thereof,  be  fixed  for  the  amount  of  the 
judgment.  The  same  thing  done  by  a  plaintiff 
would  discharge  the  bail.  In  the  present  case, 
as  in  those  above  cited,  the  agreement  was 
without  consideration  and  void,  and  both  the 
plaintiff  and  bail  were  at  liberty  to  proceed  at 
any  moment.  If  the  risk  and  hazard  to  the 
bail,  under  such  circumstances,  is  to  be  a 
ground  of  defense,  then  we  may  give  up  all 
idea  of  establishing  any  definite  rule  by  which 
to  test  their  liability  or  right  to  be  discharged; 
and  the  only  inquiry  will  be,  how  great  a  de- 
gree of  risk  and  hazard  will  constitute  a  valid 
defense.  This  bare  suggestion  serves  to  show 
how  difficult  it  is  to  limit  such  defenses,  when 
we  once  leave  the  established  monuments  and 
settled  landmarks  of  the  law. 

Third,  as  to  breach  of  good  faith  and  com- 
mon honesty  :  On  this  subject  Judge  Suther- 
land says  :  "To  proceed  to  charge  the  bail  in 
this  case  is  most  emphatically  a  violation  of  the 
principles  of  good  faith  and  common  honesty, 
and  is  a  breach  of  the  very  terms  of  the  agree- 
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ment."  What  agreement  ?  An  agreement 
which  is  conceded  on  all  hands  to  be  void  for 
want  of  consideration.  The  authority  on  which 
His  Honor  relies  for  this  position,  is  the  lan- 
guage of  Judge  Spencer  in  Rathbone  v.  Warren. 
"The  appellants,"  says  he,  "who  are  to  be 
treated  precisely  as  if  they  were  obligees  to  a 
bond,  have  thought  proper,  on  receiving  part 
of  their  debt  *from  the  principal,  to  en-[*251 
ter  into  a  stipulation  not  to  proceed  against  him 
until  after  a  certain  day.  This  stipulation  un- 
doubtedly induced  the  principal  to  leave  the 
State,  and  the  situation  of  the  bail  was  thereby 
materially  changed,  and  the  risk  greatly  in- 
creased. It  appears  to  me  that  on  principles 
of  good  faith  and  common  honesty,  this  act 
must  be  deemed  to  have  exonerated!  the  bail." 
This  language  is  inapplicable  to  the  present 
case.  It  was  used  by  Judge  Spencer  in  refer- 
ence to  a  case  where  the  stipulation  or  agree- 
ment was  valid,  being  founded  on  good  con- 
sideration; and  the  whole  tenor  of  his  opinion 
goes  to  show  the  case  to  be  one  within  the  doc- 
trine of  giving  time  to  the  principal  by  an  agree- 
ment founded  on  consideration  ;  and  the  au- 
thorities cited  by  him,  2  Ves.,  Jr.,  543;  2  Bro. 
C.  C.,  579,  582,  are  cases  not  of  bail,  but  cases 
of  giving  time  to  the  principal,  whereby  the 
surety  are  discharged.  His  Honor  adds  :  "The 
decree  cannot  be  maintained  on  the  verbal 
agreement;  for  the  agreement  was  not  valid  at 
the  time  it  is  alleged  to  have  been  made.  It  was 
an  executory  agreement,  founded  on  no  con- 
sideration. To  render  such  an  agreement  va- 
lid, both  parties  must  be  bound,  or  neither. 
When,  therefore,  Jonas  Warren  paid  the  $100 
to  one  of  the  appellants,  he  paid  it  on  the  faith 
of  the  written  agreement  which  he  accepted. 
The  decree  must  rest,  therefore,  for  its  support, 
entirely  on  the  written  agreement;  and  further, 
that  he  paid  the  appellants  the  $100  as  an  in- 
ducement to  them  to  grant  him  this  indulg- 
ence." As  this  case  was  much  relied  on  by  the 
counsel  on  the  argument,  I  have  been  the  more 
particular  in  examining  it  ;  and  there  is  no 
doubt  on  my  mind  that  the  bail  was  exoner- 
ated, on  account  of  time  being  given  to  the 
principal  by  a  valid  agreement,  founded  on 
good  consideration.  That  the  payment  of  part 
of  the  debt  is  a  good  legal  consideration  for 
the  agreement  of  the  plaintiff  to  give  time,  by 
which  he  is  prevented  from  proceeding  against 
the  principal,  is  fully  established  in  Bulled  v. 
Jarrold,  8  Price,  467,  which  will  be  more  par- 
ticularly noticed  hereafter,  in  reference  to  an- 
other part  of  this  case.  There  the  plaintiff 
agreed  with  the  defendant  to  take  50  tons  of 
clay  in  part  payment  of  his  judgment,  and  to 
give  him  12  months  for  the  payment  of  the 
'residue.  It  was  not  pretended  but  [*252 
that  was  a  good  consideration  for  the  agree- 
ment; but  the  court  held  it  was  no  defense  at 
law. 

This  brings  me  to  another  point  in  this  cause, 
which,  in  my  judgment,  is  conclusive  against 
the  defendant:  that  even  if  the  agreement  was 
a  valid  one  by  reason  of  good  consideration, 
and  would,  therefore,  operate  to  discharge  the 
bail,  still,  it  cannot  be  set  up,  by  way  of  plea, 
as  a  defense  at  law.  A  liability  created  by  deed 
or  judgment,  can  be  discharged  at  law  only  by 
matter  of  as  high  a  nature.  Bac.  Abr.,  tit.  Re- 
lease. "A  duty  arising  by  record  must  be  dis- 
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charged  by  matter  of  as  high  a  nature.  So  of 
a  bond  or  other  deed."  Unum  quodque  dis»ol- 
vitur  eo  modo  quo  eoUigatur.  Payment  was  not 
a  good  plea  at  common  law  to  an  action  on 
judgment,  but  was  made  so  by  Statute,  4  Anne, 
ch.  16,  and  by  our  Statute,  1  R  L.,  517,  sec. 
5.  Neither  is  accord  and  satisfaction  a  good 
plea  to  an  action  founded  directly  on  the  judg- 
ment It  is  not  payment  within  the  meaning 
of  the  Statute.  1  Chit.,  481;  2  Saund..  PI.  & 
Ev. ,  754.  So,  also,  matters  of  defense  in  equi- 
ty, or  merely  founded  on  the  discretion  of  the 
court,  cannot  be  pleaded.  1  Saund.,  PI.  &  Ev., 
191,  and  cases  cited.  Whenever  the  principal 
has  become  bankrupt  and  obtained  his  certifi- 
cate, the  bail,  if  afterwards  sued,  have  always 
availed  themselves  of  the  bankrupt's  discharge 
by  motion  for  an  exoneretur,  whether  the  dis- 
charge was  before  or  after  the  bail  had  become 
fixed  in  law,  by  a  return  of  the  ea.  sa.  nan  ett 
invtntut  against  the  principal.  Clarke  v.  Hope, 
3  Taunt.,  46,  Briekwood  v.  Annist.  5  Id.,  614; 
Melttilv.  Glendining,! Id.,  126;  Harmerv.  Hag- 
ger,  1  Barn.  &  Aid.,  332;  6  Taunt.,  75.  Such, 
too,  has  been  the  practice  of  our  own  courts. 
Oleott  v.  Lilly ,  4  Johns.,  409,  and  cases  cited. 
The  bail  has  always  been  relieved  on  motion, 
where  the  principal  has  been  discharged  under 
the  Insolvent  Act;  and  I  have  searched  in  vain 
for  a  single  case  where  the  bail  has  availed 
himself  of  the  discharge  by  way  of  plea.  In 
DoneUy  v.  Dunn,  1  Bos.  &  P.,  448,  this  ques- 
tion came  before  the  court.  The  action  was 
debt  on  recognizance  of  bail.  Plea,  bankrupt- 
cy of  principal  and  certificate  before  the  return 
of  the  ea.  M.  against  him.  Demurrer  to  plea. 
253*]  Marshall,  who  was  to  have  *argued  in 
support  of  the  plea,  finding  the  opinion  of  the 
court  against  him  upon  the  causes  of  special 
demurrer,  moved  for  leave  to  amend,  which 
was  granted.  Buller,  J.,  expressed  a  doubt 
whether  the  defendant  should  not  have  sought 
relief  by  an  application  to  the  summary  juris- 
diction of  the  court,  instead  of  pleading  the 
bankruptcy  and  certificate  of  the  principal. 
On  the  same  page,  in  a  note,  is  the  case  of  Bed- 
dome  v.  Holbrooke.  Scirefacia»  on  recognizance 
of  bail.  Plea,  bankruptcy  of  principal  before 
ea.  ta.  issued,  and  certificate  allowed  and  con- 
firmed before  ea.  *».  returned  and  filed.  De- 
murrer and  joinder.  Buller,  J.,  said:  "The 
plea  is  bad  on  every  account.  The  bankruptcy 
of  the  principal  may  afford  ground  for  relief 
on  motion,  but  I  do  not  see  bow  it  can  be  made 
a  legal  defense."  In  the  case  of  Donnelly  v. 
Dunn,  2  Bos.  &  P.,  45,  the  plea  being  amended 
in  the  particulars  to  which  the  special  demur- 
rer applied,  the  matter  now  came  before  the 
court  on  general  demurrer.  Buller,  J.,  said: 
"It  is  of  importance  to  the  public  and  the  pro- 
fession to  put  an  end  to  attempts  to  introduce 
upon  the  record  questions  of  practice,  which 
cannot  be  considered  as  legal  defenses,  but 
which  belong  rather  to  what  may  be  considered 
the  equity  side  of  the  court.  This  action  is 
brought  for  a  legal  demand  arising  upon  a  debt 
of  record;  and  the  defendant  u  called  on  to 
state  a  legal  defense  on  record:  not  merely  to 
say  he  has  equity  in  his  favor.  Ld.  Eldon, 
Ch.  J.,  said:  "We  do  not  mean  to  preclude 
any  application  for  summary  relief  on  the 
part  of  the  bail,  but  the  opinion  of  the  court 
is,  that  on  this  record  judgment  must  be  for 


the  plaintiff."  So  in  the  case  under  considera- 
tion, the  claim  of  the  bail  to  relief,  even  if  the 
agreement  were  a  valid  one,  must  be  by  bill  in 
equity,  or  to  the  equitable  powers  of  the  court 
on  motion,  and  cannot  be  set  up  as  a  legal  de- 
fense by  way  of  plea.  When  presented  in  the 
shape  of  a  motion,  the  plaintiff  has  an  oppor- 
tunity of  being  heard  by  opposing  affidavits, 
and  the  court  thereby  have  the  whole  merits  of 
the  case  before  them,  and  are  enabled  to  do 
justice  to  the  parties,  but  if  presented  by  spe- 
cial plea,  upon  which  the  plaintiff  is  to  take 
issue,  the  question  is  narrowed  down  and  con- 
fined to  a  single  point,  by  the  strict  rules  of 
pleading;  and  *the  variety  of  attend-  [*254 
ant  circumstances,  which  show  the  real  equi- 
ties of  the  parties,  are  entirely  excluded:  and 
that,  too,  in  a  case  which  peculiarly  belongs 
to  the  equitable  jurisdiction  of  the  court.  In 
Scholey  v.  Mearn»,  1  East,  148,  153,  Lawrence, 
J.,  animadverted  upon  the  experiment  made  in 
that  case,  of  pleading  matter  of  defense  at  law, 
which,  as  was  observed  by  Justice  Buller,  in 
Donnelly  v.  Dunn,  was  nothing  more  than  the 
equitable  practice  of  the  court  in  exercising  a 
summary  jurisdiction.  Davy  v.  Penderyrats,  5 
Barn.  &  Aid.,  187;  7  Com.  Law  Rep.,  62,  was 
an  action  on  bond  against  a  surety.  Plea,  time 
given  to  principal  by  parol  agreement,  founded 
on  good  consideration.  Demurrer  and  joinder. 
In  this  case,  the  doctrine  of  pleading  parol 
agreements,  though  valid,  to  actions  founded 
on  sealed  instruments  or  judicial  records,  is 
ably  discussed ;  and  I  can  in  no  way  so  well 
convey  my  ideas  on  this  subject,  as  to  quote 
the  language  of  the  court  as  given  by  Ch.  J. 
Abbot  [Here  Mr.  T.  read  the  opinion  of  the 
court,  showing  that  in  all  such  cases  relief 
must  be  sought  upon  special  application, 
founded  on  affidavits,  and  not  upon  plea.]  Bul- 
teel  v.  Jarrold,  8  Price,  467,  was  an  action  of 
debt  on  recognizance  of  bail.  No  ea.  *a.  ap- 
pears to  have  been  issued.  Plea,  that  the  plaint- 
iff, without  the  privity  of  the  defendant,  en- 
tered into  an  agreement  with  the  principal, 
whereby  the  plaintiff  was  to  receive  50  tons  of 
clay,  and  give  12  months  time  for  the  payment 
of  the  balance  in  clay;  that  50  tons  of  clay 
were  delivered,  etc.,  and  all  without  the  knowl- 
edge or  privity  of  the  bail.  Demurrer  and 
joinder.  A  cause  of  demurrer  assigned  was  as 
follows:  "The  cause  of  action  in  this  suit 
arises  upon  matter  of  record.  The  same  can- 
not be  discharged  by  any  parol  agreement 
whatever,  and  it  does  not  appear  in  and  by 
the  said  plea,  that  the  agreement  in  said  plea 
mentioned,  was  or  is  by  matter  of  record  or 
under  seal."  The  Court  of  Exchequer  gave 
judgment  for  the  plaintiff.  Upon  writ  of  error 
in  the  Exchequer  Chamber,  that  judgment  was 
affirmed.  Error  was  then  brought  to  the  House 
of  Lords,  and  that  court  affirmed  the  judgment 
of  the  Court  of  Exchequer  and  affirmance  of 
the  Exchequer  Chamber.  The  Lord  Chancellor 
stated  that  the  plaintiff  must  seek  his  remedy 
in  'equity.  Here,  then,  is  a  case  upon  [*255 
an  agreement  between  the  plaintiff  and  princi- 
pal, founded  upon  good  consideration,  to  give 
time  without  the  privity  and  consent  of  the 
bail—  an  agreement  which  disarmed  the  plaint- 
iff and  prevented  his  proceeding  against  the 
principal  till  the  expiration  of  the  stipulated 
time,  and  which,  it  has  been  already  shown, 
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discharged  the  liability  of  the  bail;  but  the 
court  held  they  could  not  avail  themselves  of 
it  as  a  defense  at  law  by  way  of  plea;  they 
must  obtain  relief  by  motion,   or  seek  their 
remedy  in  equity.     Apply  this  doctrine  to  the  | 
present  case.  Had  the  plaintiff  received  a  con- 1 
sideration  for  the  agreement  which  be  made  \ 
with  King,  the  principal,  to  permit  him  to  go  j 
to  Mobile,  and  not  to  proceed  on  the  judgment  I 
against  him  till  his  return,  the  agreement  would  j 
have  been  a  valid  one.     The  plaintiff  would 
have  been  prevented  thereby  from  proceeding 
against  him,  and  the  bail  would  have  been  en-  j 
titled  to  be  relieved  from  his  liability,  although 
not  by  way  of  plea.  The  breach  of  that  agree- 
ment would  have  been  a  much  greater  viola- 
tion of  the  principles  of  good  faith  and  com- : 
mon  honesty  than  the  breach  of  the  one  which  j 
was  made  without  anything  being  received  as 
an  inducement  to  give  time;  and  still,  such  an 
agreement,    it   has  been  abundantly  shown, 
would  not  be  available  to  the  bail  as  a  defense 
at  law.     How,  then,  can  this  agreement,  void 
for  want  of  consideration,  be  pleaded  to  the 
present  action?    If  a  valid  agreement  cannot 
be  set  up  by  way  of  plea,  how  can  a  void  one? 
Is  it  better  for  being  worse?  Is  it  good  for  be- 
ing bad? 

Prom  the  preceding  view  of  this  case  the  fol- 
lowing conclusions  are  deducible:  1.  That 
the  claims  of  bail  are  not  as  strong  as  those  of 
surety  and,  therefore,  ought  not  to  be  extend- 
ed. 2.  That  neither  surety  nor  bail  have  ever 
been  held  to  be  discharged  by  giving  time  to 
the  principal,  unless  the  agreement  was  upon 
good  consideration,  so  as  to  prevent  the  plaint- 
iff from  proceeding  until  the  expiration  of  the 
extended  credit.  3.  That  when  the  liability 
of  the  bail  is  discharged,  by  giving  time  to  the 
principal  or  by  the  operation  of  law,  as  by  in- 
solvent's discharge  or  bankrupt's  certificate, 
he  cannot  plead  such  discharge  or  giving  time, 
but  must  resort  to  a  court  of  equity,  as  was 
done  in  the  case  of  Rathbone  v.  Warren,  or 
256*]  *apply  to  the  equitable  powers  of  a 
court  of  law.  on  motion  for  an  exoneretur.  4. 
That  if  a  valid  agreement  cannot  be  set  up  by 
way  of  plea  as  a  defense  at  law,  a  fortiori,  a 
void  agreement,  as  in  the  present  instance,  can- 
not ;  neither  can  the  party,  by  changing  its 
name  and  calling  it  a  breach  of  good  faith  and 
common  honesty,  change  its  character  and  nat- 
ure so  as  to  avail  himself  of  it  in  such  a  shape; 
for  that  must  also  rest  on  good  consideration, 
and  must  be  set  up  in  equity,  or  on  motion  to 
the  equitable  jurisdiction  of  the  court. 

The  amount  involved  in  this  controversy  is 
of  no  great  magnitude.  The  principle  involved 
in  it,  in  my  judgment,  is  an  important  one. 
Courts  of  law  are  instituted  to  protect  the 
rights  of  the  community  in  which  they  are  es- 
tablished. Those  rights,  however,  must  be 
such  as  the  law  can  take  cognizance  of.  The 
law  cannot  notice  every  breach  of  good  faith 
or  moral  honesty,  nor  can  courts  enforce  the 
observance  of  contracts  or  agreements  not 
founded  on  good  and  valid  consideration  ;  al- 
though the  contracting  parties  might  be  mor- 
ally bound  to  perform  them,  courts  look  only 
to  legal  rights,  and  they  have  prescribed  cer- 
tain rules  by  which  those  rights  may  be  as- 
serted. The  greatest  sanctity  has  always  been 
attached  to  judicial  records,  and  such  is  the 
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reverence  of  the  common  law  for  them  that  it 
will  not  permit  them  to  be  discharged  but  by 
matter  of  as  high  a  nature.  We  have  seen 
that  in  actions  on  recognizance  records,  pre- 
cisely like  the  present,  an  agreement,  valid  to 
discharge  the  bail,  cannot  be  pleaded.  How, 
then,  can  the  agreement  in  this  case,  not  valid, 
and  which  does  not  discharge  the  bail,  be 
pleaded  to  an  action  founded  on  the  record  ? 
If  the  bail  is  entitled  to  any  relief,  he  has  a, 
more  summary  and  less  expensive  mode  to  ob- 
tain it.  If  this  plea  be  sustained,  our  system 
of  laws  for  the  protection  of  legal  rights  will 
become,  in  that  respect,  a  system  of  ethics  for 
the  enforcement  of  moral  duties. 

By  Mr.  Senator  Todd.  To  the  declaration 
upon  the  recognizance  the  defendant  Niblo  in- 
terposed three  pleas.  The  first  and  third  are 
only  necessary  to  be  considered,  as  upon  them 
•the  questions  are  raised  for  the  de-  [*257 
cision  of  this  court.  The  first  plea  was  nil 
debet,  to  which  the  plaintiff  demurred  ;  and  by 
the  demurrer  the  question  whether  nil  debet  is 
a  good  plea  to  the  action  of  debt  on  recog- 
nizance is  raised.  It  seems  to  be  settled  by  a 
long  series  of  decisions  that  when  the  record 
is  the  foundation  of  the  action,  and  not  induce- 
ment merely,  nil  debet  is  not  a  good  plea.  Such 
is  the  case  here  ;  the  action  is  upon  the  record, 
and  the  party  is  precluded  from  denying  an 
indebtedness  which  is  established  by  the  rec- 
ord :  the  principle  is  too  well  settled"  to  admit 
of  controversy.  Bullis  v.  Giddens,  8  Johns., 
82;  1  Saund.,  39,  n.  2;  2  Ld.  Raym.,  15;  2> 
Str.,  778;  8  Mod.,  107;  5  Burr.,  2586;  2  Saund., 
PL  &  Ev.,  754. 

The  important  question,  and  the  one  princi- 
pally discussed  on  the  argument,  arose  upon 
the  third  plea.  That  plea  alleged  that  the 
plaintiff  gave  and  granted  unto  Edward  King 
license  and  permission  to  depart  and  proceed 
from  the  City  of  N.  Y.  to  Mobile,  in  the  State 
of  Alabama,  and  agreed  with  him  that  all  pro- 
ceedings upon  the  judgment  against  him  should 
be  stayed  until  his  return  from  Mobile ;  and 
that  in  pursuance  of  that  agreement  King  did 
go  to  Mobile,  and  that  he  had  not  since  re- 
turned. To  this  plea  there  was  a  general  de- 
murrer ;  and  it  is  contended  that  the  plea  is 
bad  because  there  is  no  consideration  alleged 
for  the  agreement  between  Clark  and  King. 

It  is  a  maxim  of  the  common  law  that  every 
agreement  must  have  a  consideration  to  sup- 
port it,  and  that  without  such  support  it  is  a 
nudum  paetum,  not  changing  or  affecting  the 
rights  of  the  parties.  To  a  certain  extent  there 
is  a  similarity  between  the  situation  of  bail 
and  that  of  surety  in  a  bond  or  upon  a  note ; 
so  far  as  these  cases  are  analogous  the  prin- 
ciples which  are  settled  as  to  the  one  ought  to 
apply  to  the  other.  Surety  and  bail  are  both 
voluntary,  and  if  upon  their  respective  engage- 
ments they  are  made  liable,  they  pay  that  for 
which  they  have  received  nothing ;  so  far  their 
condition  is  similar.  They  are  dissimilar  in 
various  respects;  bail  can  at  any  time  dis- 
charge himself  from  liability  by  a  surrender 
of  his  principal ;  a  surety  has  no  such  power. 
Bail  can  be  relieved  when  the  principal  has 
become  insolvent.and  *been  discharged  ;[*258 
or  in  case  of  death  or  imprisonment  for  life, 
or  for  years,  in  an  adjoining  State.  Surety 
runs  the  risk  of  insolvency,  death,  or  the  ab- 
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sconding  of  the  principal,  and  has  no  power 
by  surrender  to  relieve  himself  from  liability. 
Even  after  bail  are  legally  liable  a  certain  de- 
gree of  grace  and  favor  has  been  so  long  ac- 
corded to  them  that  it  is  now  considered  a  mat- 
ter of  right,  and  they  may  discharge  them- 
selves after  a  suit  commenced  against  them. 
The  situation  of  surety  is  worse  than  the  situa- 
tion of  bail ;  the  latter  having  within  his  power 
means  of  relief  which  cannot  be  exercised  by 
the  former. 

Supposing  this  to  have  been  a  case  in  which 
Hiblo  had  joined  in  a  bond  as  surety  with 
King,  or  indorsed  a  note  for  him,  would  the 
matter  set  up  in  this  plea  have  afforded  a  de- 
fense to  an  action  upon  such  bond  or  upon 
such  indorsement  ?  In  3  Kent  Com.,  77,  it  is 
said,  giving  time  by  the  holder  to  the  acceptor 
•of  a  bill,  after  the  drawer  has  been  fixed,  will 
discharge  the  other  parties  to  the  bill ;  but  the 
agreement  for  delay  must  be  one  having  a  suf- 
ficient consideration.  The  case  of  M' Lemore 
v.  Powell,  12  Wh.,  557,  is  one  much  to  the 
point  in  this  case.  Application  was  made  to 
the  principal  for  money  due  on  a  bill,  and  a 
suit  was  threatened  if  an  immediate  arrange- 
ment was  not  made  to  pay  it.  It  was  then  pro- 
posed to  the  plaintiff  that  if  he  would  give  an 
indulgence  of  four  or  five  weeks,  the  bill  should 
be  paid ;  to  this  the  plaintiff  agreed ;  the  in- 
dulgence was  granted,  and  the  question  was 
whether  this  discharged  the  indorser.  It  was 
held  that  a  mere  agreement  with  the  drawer 
of  the  bill  for  delay,  without  any  considera- 
tion for  it,  and  without  any  communication 
with,  or  assent  of  the  indorser,  did  not  dis- 
charge him.  The  court  remarked  that,  in  or- 
der to  effect  such  a  discharge,  the  agreement 
must  be  one  binding  in  law  upon  the  parties, 
and  have  a  sufficient  consideration  to  support 
it.  An  agreement  without  consideration  is 
utterly  void,  and  does  not,  for  a  moment,  sus- 
pend the  rights  of  any  of  the  parties.  Chit., 
Bills,  379;  2  Bos.  &  P.,  652.  In  Fulton  v. 
Matthews,  15  Johns.,  433,  the  holder  of  a  note 
promised  the  principal  to  wait  until  the  next 
spring  for  payment.  The  holder  had  also  com- 
menced a  suit  against  the  principal,  and  after- 
259*]  wards  *discontinued  it ;  the  proceed- 
ings were  without  the  privity  of  the  security. 
The  principal  finally  became  insolvent,  and 
was  discharged.  It  was  held  that  the  plaint- 
iff had  done  no  act  to  preclude  himself  from 
suing  the  principal  at  any  time. 

In  Orms  v.  Young,  Holt  N.  P.,  84  Gibbs, 
Ch.  J.,  says  that  where  the  forbearance  and 
giving  time  is  an  engagement  upon  such  con- 
sideration as  ties  the  hands  of  the  creditor,  in 
such  a  case  the  surety  is  discharged.  In  Paine 
v.  Packard,  13  Johns.,  174,  it  is  decided  that 
•delay  alone  in  calling  on  the  principal  will  not 
discharge  the  surety.  The  case  turned  upon 
the  fact  that  Packard  had  requested  Paine  to 
sue  the  principal,  and  that  he  had  neglected 
to  do  so.  On  this  ground  Packard  was  held 
to  be  discharged.  See,  also,  5  Barn.  &  Aid., 
187.  From  these  cases  I  think  the  principle 
well  settled  that  no  contract  between  the  cred- 
itor and  principal  debtor  will  discharge  the 
surety,  unless  that  contract  is  upon  good  con- 
sideration, and  one  that  suspends  the  right  of 
the  creditor  to  take  further  proceedings  against 
the  principal.  Such  a  contract  is  nof  stated  in 
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this  plea  ;  it  would,  therefore,  be  bad,  if  plead- 
ed by  Niblo  as  surety  or  as  indorser  for  Clark. 

I  will  now  proceed  to  inquire  if  Niblo  is  in 
any  better  situation,  being  special  bail  for 
Clark,  than  he  would  have  been  if  he  had  been 
strictly  surety.  The  question  is  not  now  raised 
for  the  first  time  ;  it  has  often  been  the  sub- 
ject of  judicial  examination.  The  case  of 
Rattibonev.  Warren,  10  Johns.,  587,  decided 
in  this  court,  seems  to  me  to  be  decisive  in  fa- 
vor of  the  plaintiff.  In  that  case  two  agree- 
ments were  stated  and  relied  upon,  to  discharge 
the  bail — one  without  consideration,  the  other 
upon  a  consideration  of  $100  paid  by  the  prin- 
cipal for  the  privilege  of  going  out  of  the  State, 
and  the  suspension  of  proceedings  for  a  speci- 
fied time.  This  agreement  upon  consideration 
was  held  to  discharge  the  bail,  whilst  it  was 
also  said  that  the  agreement  without  consider- 
ation was  utterly  void — binding  upon  none  of 
the  parties. 

The  judge,  in  delivering  the  opinion  in  the 
court  below,  says  that  the  case  of  Ralhbone  v. 
Warren  is  distinguishable  from  this  only  in 
the  circumstance,  that  there  the  principal  paid 
*a  part  of  the  debt  in  consideration  of  [*26O 
the  license  to  depart,  and  the  agreement  of  the 
plaintiff  not  to  proceed  and  charge  the  bail. 
That  circumstance  is  the  very  point  upon  which 
that  cause  turned  ;  it  is  that  upon  which  this 
is  placed.  If  there  had  been  a  valid  contract 
made  upon  good  consideration,  Niblo  would 
have  been  discharged ;  that  circumstance  makes 
the  contract  valid,  which,  without  it,  would 
be  void.  It  alone  gives  it  vitality  and  force. 
The  j  udge  finally  puts  the  case  upon  the  ground 
that  this  stipulation  induced  King  to  leave  the 
State.  That  may  be  so,  but  it  affords  no  ground 
of  defense  to  this  action  in  a  court  of  law,  and 
it  is  not  for  us  now  to  inquire  what  might  be 
the  rights  of  the  parties  in  a  court  of  equity. 

In  the  following  cases  the  question  involved 
here  seems  to  have  been  discussed  and  de- 
cided at  law.  In  Brickwood  v.  Anni&s,  5  Taunt., 
614,  application  was  made  to  the  court  to  set 
aside  the  judgment  obtained  against  the  bail, 
upon  the  ground  that  the  plaintiff,  after  judg- 
ment obtained,  and  a  ca.  *a.  issued  against  the 
principal,  told  him  that  he  would  accept  a 
compromise,  if  his  other  creditors  would  come 
into  it,  and  would  give  three  weeks  to  consult 
with  them,  and  promised  not  to  arrest  him  in 
that  time.  The  defendant  mentioned  it  to  his 
bail,  and  told  him  that  the  action  was  settled. 
Gibbs,  Ch.  J.,  says,  the  plaintiff,  by  remitting 
his  legal  diligence,  does  not  bar  the  bail  from 
surrendering  the  principal  at  any  moment. 
The  plaintiff  has  never  put  himself  in  such  a 
situation  that  he  might  not  at  all  times  proceed 
with  his  action.  To  apply  the  language  and 
principles  of  the  case  of  Brickwood  v.  Annis* 
to  the  one  now  under  consideration,  it  would 
be  saying  that  Clark,  by  remitting  his  legal 
diligence,  did  not  bar  Niblo  from  surrendering 
King  at  any  moment.  Clark  has  never  put 
himself  in  such  a  situation  that  he  might  not 
at  all  times  proceed  in  his  action  against  King. 
In  Willison  v.  Whitaker,  7  Taunt.,  53,  the  court 
recognize  the  principles  of  Brickwood  v.  An- 
HIM,  and  say  that  there  was  no  consideration 
for  the  delay,  but  in  the  case  of  Willison  v. 
Whitaker  there  was  a  consideration  ;  the  party 
had  purchased  his  freedom  from  arrest  for  a 
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•certain  time  ;  the  plaintiff  had  tied  up  his  own 
261*]  hands  ;  he  had  placed  himself  *in  such 
a  situation  that  he  could  not  at  all  times  pro- 
ceed in  his  action.  In  Melville  \.  Glendinning, 
7  Taunt. ,  126,  the  same  principle  is  established, 
and  the  court  say  the  plaintiff  never  precluded 
himself  at  any  moment  from  proceeding  against 
the  defendant.  The  bail  were  never  at  any 
time  prevented  from  surrendering  the  defend- 
ant, and  are  not,  therefore,  discharged  from 
their  liability.  These  cases  differ  in  one  re- 
spect from  the  one  now  under  consideration — 
that  difference  is  in  the  manner  in  which  the 
question  is  raised.  The  cases  above  cited  all 
arose  on  motion  to  the  court,  founded  on  affi- 
davits for  relief  of  the  bail.  Courts  of  law  will 
exercise,  to  a  certain  extent,  equitable  powers 
over  the  matters  pending  therein,  when  the 
matter  arises  on  motion  ;  and  relief  is  often 
granted  in  such  cases,  when  it  could  not  be 
obtained  by  plea. 

If  the  matter  set  up  in  this  plea  could  not  be 
available  to  the  party  on  motion,  can  he,  by 
pleading  the  same  matter,  make  a  defense  at 
law?  Application  for  the  discharge  of  bail  is 
made  to  the  discretion  of  the  court,  and  is  so 
made  because  it  is  not  a  legal  defense.  If  it 
amounted  to  such  a  defense  there  would  be  no 
use  or  occasion  to  apply  to  the  court  for  that 
relief  which  could  be  obtained  by  plea.  That 
matters  resting  in  the  discretion  of  the  court 
cannot  be  used  by  way  of  plea,  is,  I  apprehend, 
well  settled.  Saund.,  PI.  and  Ev.,  191,  and 
the  cases  there  cited,  put  this  question  at  rest. 

In  Donnelly  v  Dunn,  1  Bos.  &  P.,  448,  and  2 
Id.,  45,  it  was  held  that  in  an  action  of  debt  on 
recognizance  of  bail,  a  plea  of  the  bankruptcy 
and  discharge  of  the  principal  is  bad  on  gen- 
eral demurrer,  and  Buller,  J.,  says  the  action 
is  brought  for  a  legal  demand,  arising  upon  a 
debt  of  record  ;  the  defendant  is  called  upon 
to  state  a  legal  defense  upon  the  record,  and  it 
is  not  sufficient  to  say  that  he  has  equity. 
Wherever  the  principal  becomes  insolvent,  and 
is  discharged,  the  court  will,  on  motion,  exer- 
cise their  equitable  powers,  and  exonerate  the 
bail,  because  it  would  be  no  defense  at  law, 
and  bail  are  favored  by  courts.  The  matters 
pleaded  in  this  case  are  no  answer  to  the  dec- 
laration, because  they  do  not  make  a  legal  con- 
262*]  tract,  founded  upon  a  *good  considera- 
tion, binding  upon  the  parties,  and  one  that 
suspends  the  right  to  proceed  in  the  original 
action. 

The  case  of  Bulteel  v.  Jarrold,  8  Price,  467, 
appears  to  be  so  exactly  like  the  present,  that 
if  we  recognize  the  principle  there  established, 
it  must  put  an  end  to  the  question  raised  in 
this  case.  That  was  like  this,  an  action  of  debt 
on  recognizance  of  bail.  The  plea  there  inter- 
posed was  that  time  had  been  given  to  the  prin- 
cipal ;  such  is  the  plea  in  this  case.  There  was 
a  demurrer  to  the  plea  in  that  case;  there  is  also 
one  in  this.  Judgment  was  given  for  the  plaint- 
iff, on  the  ground  that  the  belief  sought  could 
only  be  obtained  by  an  application  to  the  equi- 
table powers  of  the  court. 

It  was  made  a  question  on  the  argument, 
whether  the  record  could  be  avoided  at  law, 
unless  by  an  instrument  of  equal  authority.  If 
the  plea  in  this  case  had  stated  a  consideration, 
so  as  to  have  made  it  a  legal  contract  binding 
upon  the  parties,  then  this  question  must  nec- 


ressarily  have  been  decided  ;  but  as  the  plea  is 
bad,  for  the  reasons  stated,  it  is  not  necessary 
now  to  determine  it. 

I  am  of  the  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  reversed. 

On  the  question  being  put — Shall  the  judg- 
ment of  the  Supreme  Court  be  reversed? — the 
members  voted  as  follows  : 

For  affirmance — The  CHANCELLOR,  and  Sen- 
ators Allen,  Boughton,  Conklin,  Dietz,  Gere, 
Matter,  Rexford,  Warren,  Wheeler  and  Wood- 
ward— 11. 

For  reversal — Senators  Armstrong,  Beardsley, 
Benton,  McLean,  Oliver,  Sherman,  Tallmadge 
and  Todd—8. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

Affirmed— 3  Wend.,  24. 

Cited  in— 11  Barb.,  164 ;  14  Barb.,  521 ;  9  Wall.,  22. 
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Partnership — Partners  as  Sureties — Parties. 

Where  two  persons,  partners  in  business,  were 
subjected  to  the  payment  of  a  debt  of  a  third  per- 
son, the  one  as  surety  and  the  other  as  the  heir  of  a 
co-surety,  which  debt  was  paid  from  the  partner- 
ship funds,  it  was  held,  that  a  separate  action  might 
be  maintained  by  each  against  the  principal  for  a 
moiety  of  the  money  paid. 

In  the  absence  of  all  proof  to  the  contrary,  part- 
ners will  be  presumed  to  be  equally  interested  in 
the  partnership  funds. 

Citations— 3  Conn.,  142 ;  5  East,  225 ;  4  Hayw.,  188 ; 
Cooke,  257 ;  3  Bos.  &  P.,  235;  5  Esp.,  194 ;  16  Ves.,  56 ; 
3  Kent  Com.,  6. 

IN  ERROR  from  the  Supreme  Court.  Will- 
iam Gould  sued  Stephen  Gould  in  the  Su- 
preme Court  in  an  action  of  assumpsit  for  mon- 
ey paid.  The  plaintiff,  David  Banks,  and  two 
other  persons  were  the  sureties  of  Stephen 
Gould,  in  two  bonds  for  the  payment  of  $2,- 
250,  of  which  sum,  $2,000  were  secured  by 
two  separate  mortgages  of  real  estate,  one  exe- 
cuted by  William  Gould,  and  the  other  by 
David  Banks;  the  latter  died,  and  his  son, 
David  Banks,  Jr.,  succeeded  to  his  estate. 
After  the  death  of  David  Banks,  his  son,  David 
Banks,  Jr.,  and  William  Gould,  being  at  the 
time  partners  in  business  as  booksellers,  paid 
out  of  their  partnership  funds  and  took  up  the 
bonds  and  mortgages  amounting  to  the  sum  of 
$2,891.88.  The  moiety  of  this  sum  the  plaint- 
iff claimed  to  recover.  It  was  objected  that  he 
could  not  maintain  a  separate  action  for  the 
moiety  of  the  moneys  paid,  and  that  Banks 
ought  to  have  been  joined  with  him  in  the  ac- 
tion. The  objection  was  overruled;  the  de- 
fendant excepted,  and  applied  to  the  Supreme 
Court  for  a  new  trial,  which  was  refused  and 
judgment  rendered  for  the  plaintiff.  See  8 
Cow.,  168.  The  defendant  sued  out  his  writ 
of  error. 

The  cause  here  was  argued  by, 

Mr.  H.  W.  Warner,  for  plaintiff  in  error. 

Mr.  C.  Baldwin,  for  defendant  in  error. 

The  following  opinion  was  delivered: 

By  the  Chancellor.  William  Gould  was 
holden  for  Stephen  Gould  as  his  surety  in  two 
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several  bonds;  and  for  the  payment  of  the 
same  debts  the  ancestor  of  D.  Banks,  Jr.,  was 
264*]  *also  security,  and  the  property  de- 
scended to  him  was  therefore  h  olden.  W. 
Gould  and  D.  Banks,  Jr.,  were,  therefore,  as 
between  themselves,  equitably  bound  to  con- 
tribute equally  towards  the  payment;  and  be- 
ing in  partnership,  they  paid  the  amount  out 
of  their  partnership  funds.  They  brought  a 
joint  action  for  the  money  paid,  and  on  the 
trial,  were  nonsuited  on  the  ground  that  they 
could  not  maintain  a  joint  action,  the  original 
responsibility  of  the  bail  being  several.  Sep- 
arate actions  were  then  brought,  and  on  the 
trial  of  this  cause  before  me,  the  objection  was 
made  that  the  suits  should  not  have  been  sep- 
arate but  joint.  I  came  to  the  conclusion  that 
the  judge  who  tried  the  first  cause  was  right, 
and  that  a  joint  suit  could  not  be  maintained 
on  the  implied  promise  arising  out  of  the  orig- 
inal transaction  and  the  subsequent  payment; 
but  that  each  was  entitled  to  recover  in  pro- 
portion to  his  interest  in  the  joint  fund  which 
had  been  applied  for  that  purpose;  and  I  also 
came  to  the  conclusion  that,  in  the  absence  of 
all  proof  to  the  contrary,  it  must  be  presumed 
the  partners  were  equally  interested  in  the 
partnership  fund;  and  that  each  of  course  had 
paid  one  half  of  the  debt  for  the  benefit  of  S. 
Gould.  On  a  bill  of  exceptions  the  Supreme 
Court  supported  the  decision  at  the  circuit, 
and  gave  judgment  for  the  plaintiff.  The  de- 
termination of  this  suit  must  depend  upon  the 
correctness  of  the  decision  in  the  present  ac- 
tion, without  reference  to  the  prior  decision  in 
the  joint  suit;  for  if  the  plaintiffs  were  im- 
properly nonsuited  in  that  action,  they  should 
have  excepted  to  the  decision,  and  had  the 
same  corrected  by  a  higher  tribunal.  The  fact 
of  such  decision  having  been  made,  is  men- 
tioned only  for  the  purpose  of  showing  that 
there  could  have  been  no  intention  on  the  part 
of  the  plaintiffs  to  harass  the  defendant  with 
two  suits,  when  one  only  was  necessary  for  the 
attainment  of  justice. 

If  the  promise  on  which  a  suit  is  brought  is 
made  jointly  to  two  or  more  persons,  they 
must  all,  if  living,  join  in  the  action,  or  they 
will  be  nonsuited  on  the  trial.  Thus  in  Wright 
v.  Post,  3  Conn.,  142,  where  twenty  persons, 
feeling  interested  in  a  public  right  of  fishery, 
entered  into  an  agreement  with  each  other  that 
265*]  if  any  of  them  were  sued  for  *exercis- 
ing  the  right,  each  of  the  others  would  pay  to 
those  who  were  sued,  their  proportion  of  what 
might  be  recovered  against  them;  and  three  of 
them  were  sued  jointly,  and  after  a  joint  re- 
covery, each  of  those  defendants  paid  his  share 
of  the  judgment;  in  a  suit  brought  against  one 
of  the  associates  to  recover  the  amount  he  had 
agreed  to  contribute,  it  was  held  that  the  prom- 
ise to  indemnify  was  a  joint  promise  to  the 
three  who  were  sued  jointly  for  exercising  the 
right,  and  that  they  must,  therefore,  bring  a 
joint  suit  for  the  indemnity,  although  they  paid 
the  judgment  in  several  proportions,  and  out 
of  their  separate  property.  But  if  the  prom- 
ises are  several,  each  must  sue  on  the  promise 
made  to  himself,  for  the  damage  which  he  has 
individually  sustained;  and  no  act  of  the  per- 
sons to  whom  several  promises  are  made  can 
enable  them  to  maintain  a  joint  suit  at  law 
against  the  promisor,  without  his  consent,  in 
1090 


relation  to  matters  in  which  they  had  no  joint 
interest  at  the  time  those  promises  were  made. 
Where  there  is  an  express  promise,  there  can. 
seldom  be  any  difficulty  in  determining  wheth- 
er it  is  joint  or  several;  but  where  it  is  implied, 
it  frequently  becomes  difficult  to  determine- 
whether  one  action  should  be  brought  in  the 
names  of  all  the  parties  having  a  common  in- 
terest, or  several  actions  in  the  names  of  each, 
to  the  extent  of  his  individual  interest  or  in- 
jury. In  the  case  of  Osborne  v.  Harper,  5  Ea-t, 
225,  the  parties  had  been  in  partnership,  and 
after  the  dissolution  thereof,  the  defendant  con- 
tracted a  debt  in  the  name  of  the  firm  with. 
another  person  who  had  no  notice  of  the  dis- 
solution. The  plaintiffs  having  been  com- 
pelled to  pay  the  amount  in  a  joint  action, 
against  the  three,  brought  a  suit  against  the 
defendant  to  recover  back  the  amount  they  had 
been  obliged  to  pay  by  his  wrongful  act;  and 
the  court,  after  much  hesitation,  and  upon- 
proof  that  the  money  which  had  been  paid  was 
raised  on  their  joint  credit,  sustained  a  joint 
suit.  From  the  report  of  this  case,  it  is  evi- 
dent the  Court  of  K.  B.  considered  it  as  one 
of  great  doubt,  even  on  the  special  circum- 
stances disclosed.  It  ought  not,  therefore,  to- 
be  deemed  a  precedent  for  a  decision  on  a  dif- 
ferent state  of  facts.  That  case  was  properly 
decided,  as  the  payment  was  actually  made  out 
of  the  joint  funds  of  the  *plaintiffs.  [*266 
They  had  been  made  liable  as  partners  to  the 
third  person,  by  the  fraudulent  conduct  of  the 
defendant,  and  without  their  consent.  Each 
had,  therefore,  an  unquestionable  right  to  pay 
the  whole  or  any  part  of  the  demand,  and  then 
to  bring  a  separate  suit  for  the  amount  so  paid 
or  they  might  pay  it  put  of  their  joint  funds, 
and  bring  a  joint  action  for  so  much  money 
paid  to  his  use.  Having  committed  a  fraud 
upon  them  jointly  as  well  as  individually,  the 
promise  to  refund  must  necessarily  correspond 
with  the  actual  payment  of  the  money;  and  if 
they  elected  to  pay  it  jointly,  it  did  not  lie  in 
bis  mouth  to  object  that  it  had  been  paid,  in 
consequence  of  a  several  request,  to  each.  But 
an  implied  contract  between  a  principal  and 
his  sureties,  unless  such  sureties  are  partners 
and  become  answerable  for  him  in  that  char- 
acter, is  a  separate  and  undivided  promise  to- 
each  to  indemnify  him  against  any  loss  he  may 
individually  sustain  in  consequence  of  becom- 
ing such  surety,  and  that  if  he  is  obliged  to  pay 
any  money  on  that  account,  he  will  refund  it 
on  request.  The  law  in  such  case  will  imply 
a  promise  corresponding  with  the  original 
agreement  and  request,  whether  such  surety 
pays  the  amount  out  of  his  own  private  funds 
or  out  of  partnership  funds,  for  which  he  may 
be  compelled  to  account  to  his  copartners.  In 
Graham  v.  Green,  4  Hayw.,  188,  the  Supreme 
Court  of  Appeals  in  Tennessee,  say:  "It  is 
certain  that  by  the  rules  of  the  common  law, 
two  sureties  cannot  join  in  an  action  to  recov- 
er the  money  which  they  have  been  compelled 
to  pay  for  the  principal."  Williams  v.  Alley, 
Cooke,  257;  Brand  v.  Boulcott,  3  Bos.  &  P., 
235,  and  KiXby  v.  Steel,  5  Esp.,  194,  were  de- 
cided on  the  same  principle. 

In  this  case  Banks  and  Gould  were  not  even 
joint  sureties.  W.  Gould  was  one  of  the  sure- 
ties, and  liable  for  the  payment  of  the  debt, 
and  Banks  was  equitably  bound  to  contribute 
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on  account  of  the  land  which  descended  to  him 
from  his  father,  the  co-surety.  Under  these 
circumstances,  although  they"  happened  to  be 
partners  at  the  time  of  payment,  they  could 
not,  without  some  agreement  or  request  from 
S.  Gould,  so  shape  their  payment  as  to  raise  a 
joint  promise  by  implication  to  both.  If  each 
had  been  liable  as  a  surety  on  a  distinct  demand 
against  the  defendant,  although  the  amounts 
267*]  *were  the  same,  they  surely  could  not 
have  raised  a  joint  promise  as  against  him  by 
any  arrangement  between  themselves  as  to  the 
manner  of  discharging  their  respective  liabili- 
ties. If  they  had  paid  both  debts  out  of  their 
partnership  funds,  in  such  a  case,  it  is  impos- 
sible that  the  law  should  raise  an  implied 
promise  to  pay  the  amount  of  the  two  separate 
debts  to  the  partners  jointly;  but  in  that  case 
each  must  recover  the  amount  for  which  he 
was  individually  liable  as  surety,  by  a  suit  in 
his  own  name.  In  the  case  under  considera- 
tion, each  was  liable  separately  for  the  pay- 
ment of  the  whole  amount;  the  one  at  law  on 
the  original  bond,  and  the  other  in  equity,  as 
the  heir  at  law  of  the  co-surety;  and  as  be- 
tween themselves,  each  was  equitably  bound 
to  contribute  one  half.  Under  those  circum- 
stances, if  the  payment  was  made  out  of  a 
fund  in  which  they  were  equally  interested, 
then  each  did,  in  fact,  pay  one  half,  and  the 
law  raised  a  corresponding  promise  from  the 
defendant  to  each,  for  so  much  money  paid  for 
him  and  at  his  request;  which  request  was  the 
original  agreement  to  indemnify  each  of  his 
sureties. 

The  amount  which  the  plaintiff  was  entitled 
to  recover,  must  depend  upon  the  question 
whether,  in  the  absence  of  all  proof  to  the  con- 
trary, partners  are  presumed  to  be  equally  in- 
terested in  the  partnership  funds.  This  was 
unquestionably  the  rule  of  the  civil  law.  In 
Peacock  v.  Peacock,  16  Ves.,  56,  Ld.  Eldon 
says:  "As  no  distinct  share  in  the  partnership 
property  was  ascertained  by  force  of  any  ex- 
press contract  between  them,  they  must  of  ne- 
cessity be  equal  partners,  if  partners  in  any- 
thing." And  the  learned  commentator  on 
American  law  has  adopted  this  as  the  general 
conclusion  of  law,  where  there  is  no  evidence 
of  any  agreement  to  the  contrary.  3  Kent, 
Com.,  6.  It  is  certainly  the  natural  conclusion, 
in  the  absence  of  any  proof  from  which  a  con- 
trary inference  can  be  drawn,  and  in  most 
cases  it  is  a  conclusion  which  will  correspond 
with  the  fact.  If  these  partners  were  interested 
in  the  joint  funds  in  unequal  proportions,  the 
defendant  would  have  found  no  difficulty  in 
establishing  that  fact  by  calling  Banks,  the  co- 
partner, who  was  a  competent  witness,  and  who 
had  no  interest  whatever  in  the  event  of  this 
suit. 

268*]  *On  the  whole  case,  therefore,  my 
opinion  is  that  the  decision  of  the  Supreme 
Court  was  correct  as  to  both  these  questions, 
and  that  their  judgment  should  be  affirmed. 

It  being  ihe  unanimous  opinion  of  the  court 
that  the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  it  was,  accordingly,  affirmed. 

Affirmed— 8  Cow,,  168. 

Cited  in-7  Lans-,  167 ;  16  Hun,  168 ;  18  Hun,  141 ;  2 
Barb.,  138 ;  13  Barb.,  304 ;  3  Bos.,  115. 
WEND.  6. 


LAW  «.  MERRILLS. 


Practice — Reversal  of  Judgment —  What  Ground 
for — Refusal  to  Allow  Witness  to  be  Recalled 
After  Charge  to  Jury,  as  to  Time  of  Usurious 
Loan — Evidence  of  Admissions — Omission  to 
Instruct — New  Trial — Mistake  in  Placita  of 
Record  as  to  Place  Where  Court  was  Held— 
Bill  of  Exceptions. 

Where  a  witness  had  testified  to  admissions  made 
by  a  plaintiff,  tending  to  show  that  a  note  for  the 
payment  of  money  was  usurious,  but  leaving  the 
time  of  the  corrupt  agreement  vajrue  and  indefinite, 
and  where  it  was  asked,  after  the  cause  was  summed 
up  by  both  parties  and  the  jury  charged  by  the 
court,  that  the  witness  should  be  recalled  and  re- 
examined  on  the  allegation  by  the  defendant  that 
he  had  testified  positively  to  the  fact  that  the  usuri- 
ous agreement  was  made  at  the  time  of  the  loan, 
and  the  court  refused  to  allow  it,  it  was  held,  that 
the  decision  was  correct,  and  that  for  such  cause  a 
judgment  will  not  be  reversed. 

It  is  not  a  proper  exercise  of  discretion  in  a  court, 
after  the  question  has  been  submitted  to  a  jury, 
and  after  it  is  seen  that  a  confession  in  a  particular 
form  is  necessary  to  make  it  conclusive  evidence 
to  defeat  the  action,  to  permit  the  witness  to  remold 
the  confession  into  that  form. 

Evidence  of  confessions  of  a  party  should  always 
be  scrutinized  and  received  with  caution. 

A  judgment  will  not  be  reversed  because  the 
court  omitted  to  charge  the  jury  as  to  the  legal  in- 
ference arising  from  the  testimony  in  the  case :  to 
sustain  a  writ  of  error  on  the  ground  that  the  court 
neglected  to  charge  the  jury  upon  a  question  of  law 
arising  upon  the  facts,  it  must  appear  by  the  bill  of 
exceptions,  not  only  that  the  facts  upon  which  the 
question  arose  existed,  but  also  that  the  court  was 
distinctly  requested  to  instruct  the  jury  as  to  the 
law  on  that  point. 

Nor  will  a  judgment  be  reversed  because  from  the 
record  it  appears  that  the  jury  have  passed  only 
upon  the  issue  of  non  assumpsit,  when  there  is  such 
plea  and  also  a  plea  of  payment :  the  finding  of  the 
jury  upon  the  issue  under  the  plea  of  non  assumpsit. 
necessarily  negativing  the  plea  of  payment. 

The  judgment  of  a  subordinate  court  will  not  be 
reversed  for  the  refusal  of  the  court  to  grant  a  new 
trial. 

A  mistake  in  the  placita  of  a  record  of  the  C.  P.  as 
to  the  place  where  the  court  was  held  at  the  time 
the  capias  was  returnable,  is  cured  by  the  Statute 
of  Jeof  ails. 

A  bill  of  exceptions  must  appear  on  its  face  to 
have  been  taken  and  signed  at  the  trial  of  the 
cause ;  if  not  in  fact  signed  at  the  trial,  but  after- 
wards reduced  to  form,  it  must  be  signed  nunc  pro 
tune. 

Citations— 2  R.  L.,  148 ;  2  Wh.,  226 ;  3  Wend..  573, 
667  ;  14  Johns.,  84 ;  9  Mass.,  316  ;  2  Burr.,  698 ;  2 Mann. 
&  Ry.,  238 ;  1  Wend.,  380,  511 ;  6  Cr.,  233,  note ;  7  Dow. 
&  R.,  3 ;  7  Serg.  &  R.,  102 ;  1  Gall.,  115  ;  2  Pet.,  15 ;  1 
Mas.,  70 ;  1  Carolina  Law  Rep.,  238 ;  9  Wh.,  651 ;  4 
Pet.,  107 ;  8  Cow.,  669,  746 ;  5  Cr.,  11 ;  11  Cr.,  187  :  4 
Wh..  220;  7  Wh.,  248;  2  Day.  368;  1  Conn.,  49:  6 
Conn.,  59 ;  2  Binn.,  93 ;  2  Serg.  &  R.,  383 ;  8  Johns.,  84; 
3  Johns.,  170, 180,  271 ;  1  Cai.,  24  &  n. ;  1  Stark.  Ev., 
79 ;  1  Wend.,  418 ;  2  Cai.  Cas..  66 ;  4  East,  91 :  3  T.  R., 
539 ;  2  Taylor  (N.  C.),  28 ;  2  Johns.  Cas.,  318 ;  7  Johns., 
306 ;  4  Cow.,  450. 

*T?RRORfrom  the  Supreme  Court.  [*269 
J-J  Law  sued  Merrills  in  the  C.  P.  of  Wash- 
ington, and  declared  as  the  bearer  of  a  prom- 
issory note  for   $125,  bearing  date  June  29, 

1822,  made  by  the  the  defendant,  and  payable 
ten  days  after  date,  to  Sally  M.  Jones  or  bear- 
er.    The  defendant  pleaded  non  assumpsit  and 
payment.     The  cause  was  tried  in  the  C.  P.  in 
Mar.,  1825.     The  note  was  proved,  and  on  it 
appeared  two  indorsements  of  $10  each,  one 
under  date  Dec.  16,  1822,  the  other  May  6, 

1823.  The  note  was  transferred  to  the  plaint- 
iff in  July,  1823.  On  the  part  of  the  defendant 
it  was  proved,  by  a  witness  of  the  name  of 
Wilson,  that  in  the  summer  of  1822  he  heard 
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Miss  Jones  say  that  she  had  let  her  money  to 
the  defendant"  for  which  she  received  about 
double  interest;  she  showed  the  note  to  him, 
and  said  she  had  made  a  good  bargain,  was  to 
have  nearly  double  interest,  and  he  understood 
12  per  cent. ;  he  was  present  when  the  indorse- 
ment was  made,  in  Dec.,  1822.  White,  another 
witness  for  the  defendant,  testified  that  about  a 
month  before  the  note  in  question  was  given, 
Miss  Jones  loaned  to  the  defendant  $90.  Before 
the  loan  was  made,  Miss  Jones  told  him  that  the 
defendant  was  to  give  her  12  per  cent.,  and  she 
thought  she  ought  to  have  14  per  cent. ;  he  told 
her  she  had  no  right  to  take  more  than  7  per 
cent.  He  counted  out  $90  to  the  defendant, 
and  took  his  note  for  that  amount.  About  a 
month  afterwards,  Miss  Jones  told  him  she  had 
let  the  defendant  have  some  more  money, 
which,  together  with  the  $90  and  the  interest, 
amounted  to  $125,  and  had  taken  a  new  note 
for  that  sum,  and  the  first  note  was  taken  up; 
that  she  was  to  have  12  per  cent,  on  the  last 
mentioned  note,  which  was  included  therein. 
In  Dec.,  1822,  or  Jan.,  1823,  Miss  Jones  told 
him  she  had  received  $10  towards  extra  inter- 
est, which  he  indorsed  on  the  note.  This  wit- 
ness testified  that  Miss  Jones  was  his  step- 
daughter, and  that  they  were  not  on  friendly 
terms.  Merrills,  another  witness  for  defendant, 
testified  that  in  Dec.,  1822,  or  January  there- 
after, he  saw  the  defendant  pay  Miss  Jones  $10 
for  extra  interest;  and  Darby,  another  witness 
for  defendant,  testified  that  in  the  winter  of 
1822  or  1823,  Miss  Jones  told  him  that  the  de- 
27O*J  fendant  *owed  her  on  a  note,  and  had 
paid  her  $10  as  extra  interest.  On  the  part  of 
the  plaintiff,  it  was  proved  by  a  witness  called 
by  him,  that  after  the  commencement  of  the 
suit  in  the  C.  P.,  he  had  a  conversation  with 
the  defendant  relative  to  the  note,  and  the 
probability  of  defeating  a  recovery  thereon  on 
the  ground  of  usury;  that  the  defendant  said 
that  the  note  was  given  for  the  sum  of  money 
actually  received,  and  no  more ;  but  that  he 
could  prove  that  Miss  Jones  had  taken  from 
him  more  than  7  per  cent.  The  cause  was 
summed  up  by  the  counsel  for  the  parties,  and 
the  jury  were  charged  by  the  court  that  if,  at 
the  time  of  the  making  of  the  loan,  it  was 
agreed  between  the  parties  that  the  defend- 
ant should  pay  more  than  7  per  cent,  inter- 
est, the  defendant  was  entitled  to  their  ver- 
dict; but  if  they  believed  from  the  testimony 
that  the  note  was  given  for  the  amount  of 
money  advanced,  and  nothing  more,  and  the 
agreement  to  pay  extra  interest,  as  mentioned 
by  the  witness,  was  made  subsequently  and 
with  a  view  of  obtaining  further  indulgence, 
such  agreement  would  not  affect  the  validity 
of  the  note,  and  the  plaintiff  was  entitled  to 
their  verdict.  The  judge  who  charged  the 
jury  recapitulated  the  testimony  and  submitted 
the  cause  to  the  jury.  Immediately  after  the 
judge  had  charged  the  jury,  the  counsel  for 
the  defendant  stated  that  the  court  had  misun- 
derstood the  testimony  of  the  witness  Wilson, 
and  insisted  that  he  had  testified  that  Miss 
Jones,  in  the  conversation  testified  to  by  him, 
had  stated  that  it  was  expressly  agreed  between 
her  and  the  defendant,  at  the  time  the  money 
was  loaned  and  the  note  in  question  was  given, 
that  he  should  give  her  12  per  cent,  interest 
for  the  use  of  the  money,  and!  insisted  on  hav- 
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ing  him  called  and  examined  as  to  whether  he 
had  so  testified  or  not.  The  plaintiff's  counsel 
objected,  and  the  court  decided  that  it  was  a 
matter  of  discretion,  after  a  cause  had  been 
submitted  by  the  court  to  a  jury,  whether  or 
not  to  permit  a  witness  to  be  interrogated  as  to 
any  part  of  his  testimony;  that  in  the  present 
case  it  appeared  to  them  improper  to  extend 
that  indulgence,  and  they  refused  to  permit 
Wilson  to  be  called.  The  defendant's  counsel 
excepted  to  the  opinion  of  the  court,  and  the 
jury  found  a  verdict  for  the  plaintff.  A  case 
was  made,  with  leave  to  either  party  to  turn 
*the  same  into  a  bill  of  exceptions.  A  [*271 
motion  was  made  to  the  C.  P.  for  a  new  trial 
on  the  case  made;  on  the  argument  of  which 
an  affidavit  of  the  witness  Wilson  was  pro- 
duced, stating  that  he  had  testified,  on  the  trial 
of  the  cause,  as  was  alleged  by  the  defendant's 
counsel.  In  Aug.,  1826,  the  C.  P.  refused  to 
grant  a  new  trial,  and  gave  judgment  for  the 
plaintiff;  the  defendant  excepted  to  the  decis- 
ion of  the  court  in  refusing  a  new  trial,  and 
the  court  sealed  a  bill  of  exceptions  as  of  the 
date  of  Aug.,  1826. 

The  defendant  sued  out  a  writ  of  error  to 
the  Supreme  Court,  where  the  judgment  of  the 
C.  P.  was  reversed  and  a  venire  de  noro  award- 
ed; see  9  Cow.,  65;  whereupon  the  plaintiff 
removed  the  record  into  this  court.  The  placita 
of  the  record  in  the  C.  P.  is  of  March  Term, 
1824,  and  states  the  court  to  have  been  holden 
in  that  term  at  Kingsbury,  whereas  the  C.  P. 
in  that  term  was  held  in  Salem,  there  being 
two  shire  towns  in  the  County  of  Washington. 
It  also  appears,  from  the  entry  on  the  record, 
that  the  jury  passed  only  on  the  issue  of  non 
assumpsit,  and  it  does  not  apper  that  they 
passed  on  the  issue  joined  on  the  plea  of  pay- 
ment. 

The  cause  here  was  argued  by, 

Mr.  D.  Russell,  for  the  plaintiff  in  error. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  On  the  argument  in 
this  court  it  was  insisted  by  the  counsel  for  the 
defendant  in  error,  that  the  record  of  judg- 
ment in  the  C.  P.  is  fatally  defective,  and  that 
for  that  cause,  if  no  other,  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed.  The  first 
exception  taken  to  the  record  is  an  error  in  the 
caption.  The  process  against  the  defendant 
was  returned  served  at  the  March  Term  of  the 
C.  P.  which  was  by  law  to  be  held  at  Salem. 
The  statute  requires  the  caption  of  the  record 
to  correspond  with  the  place  and  time  when 
and  where  the  process  was  returnable,  and  re- 
turned served.  2  R.  L.,  148.  The  caption 
states  the  court  to  have  been  *holden  [*272 
at  Kingsbury  instead  of  Salem.  This  at  most 
is  nothing  but  a  miscontinuance  or  irregularity, 
and  is  cured  by  the  Statute  of  Jeof  ails,  as  it  ap- 
pears by  the  record  that  both  parties  appeared 
at  the  next  term  of  the  court,  which  was  hold- 
en  at  the  proper  time  and  place,  and  joined  is- 
sue in  the  cause,  and  afterwards  went  to  trial 
on  the  merits.  2  Wh.,  226. 

The  next  error  relied  upon  in  the  record  is, 
that  the  verdict  is  entered  on  the  plea  of  the 
general  issue  only,  and  that  judgment  was  giv- 
en against  the  defendant,  although  his  plea  of 
payment  remained  undecided.  The  case  of 
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Bemus  v.  Beekman,  3  Wend.,  667,  is  decisive 
in  favor  of  this  objection,  unless  the  finding  of 
the  jury  on  the  other  issue  necessarily  nega- 
tives the  plea  of  payment,  and  thus,  in  effect, 
decides  the  issue  joined  on  that  plea.  The  prin- 
ciple on  which  the  case  of  Thompson  v.  Button, 
14  Johns.,  84,  was  decided,  although  incorrect- 
ly applied  to  the  facts  in  that  case,  is  peculiar- 
ly applicable  to  the  cause  now  under  consider 
ation.  There  the  plea  of  noncepitdid  not  involve 
the  question  whether  the  goods  replevied  be- 
longed to  the  plaintiff  or  were  the  property  of 
a  stranger,  as  charged  in  the  avowry.  The 
jury  in  such  a  case  might  have  decided  the  first 
issue  in  favor  of  the  plaintiff,  and  the  second 
in  favor  of  the  defendant,  and  there  would 
have  been  no  inconsistency  in  the  verdict.  The 
same  difficulty  existed  in  the  case  of  Bemus  v. 
Beekman.  In  Hodges  v.  Raymond,  9  Mass.,  316, 
there  were  not  separate  pleas  to  the  whole 
cause  of  action.  The  issue  to  be  tried  was  in 
substance  whether,  as  to  the  force,  the  defend- 
ant was  or  was  not  guilty,  and  as  to  the  tres- 
pass, whether  he  was  or  was  not  guilty  with- 
out any  such  excuse  as  he  alleged.  The  jury 
found  a  general  verdict  of  not  guilty  in  favor 
of  the  defendant;  and  the  court  held  this  a 
sufficient  finding  in  his  favor  on  the  whole  issue. 
It  will  be  seen  in  that  case  that  the  jury  must 
have  found  against  the  defendant,  on  the  mere 
formal  issue  to  force  and  arms,  unless  they 
were  satisfied  with  the  truth  of  the  matters  set 
up  as  a  justification  of  the  alleged  trespass. 
Their  general  verdict,  therefore,  necessarily  in- 
volved the  whole  question  to  be  decided  be- 
tween the  parties.  The  case  of  Hawkes  v.  Crof- 
273*]  ton,  2  *Burr.,  698,  was  another  of  the 
same  description, in  which  the  verdict, although 
informal,  was  decided  to  be  sufficiently  certain 
and  decisive  as  to  the  whole  issue.  The  court 
has  no  power  to  supply  substantial  omissions 
in  a  verdict;  but  if  the  jury  have  expressed 
their  meaning  in  an  informal  manner  only,  yet 
with  sufficient  certainty,  to  show  that  they 
must  have  passed  upon  and  decided  the  whole 
issue,  it  is  the  duty  of  the  court  to  mold  it  into 
form.  In  the  case  before  us  it  would  have  been 
impossible  to  obtain  a  verdict  in  favor  of  the 
plaintiff  on  the  general  issue,  if  the  defendant 
had  established  his  plea  of  payment.  On  the 
last  plea  the  defendant  held  the  affimative,  and 
payment  can  be  given  in  evidence  under  the 
general  issue  as  well  as  under  the  special  plea. 
Whatever  would  have  entitled  the  defendant 
to  a  verdict  under  the  latter,  must  necessarily 
have  entitled  him  to  a  verdict  under  the  for- 
mer. This,  therefore,  though  not  in  form,  was, 
in  substance,  a  verdict  for  the  plaintiff  on  both 
issues,  and  the  defective  finding  of  the  jury 
afforded  no  sufficient  ground  for  reversing  the 
judgment  of  the  C.  P.  Again ;  the  bill  of  ex- 
ceptions was  brought  into  the  Supreme  Court 
and  made  part  of  the  record  there  before  the 
assignment  of  errors,  and  from  that  it  appears 
that  the  jury  did  in  fact  find  a  general  verdict 
for  the  plaintiff.  I  presume,  if  the  objection 
had  been  made  there,the  Supreme  Court  would 
not  have  considered  it  any  ground  for  revers- 
ing the  judgment. 

It  becomes  necessary,  therefore,  to  examine 
the  several  questions  raised  by  the  bill  of  ex- 
ceptions. 

I  am  inclined  to  concur  with  the  Chief  Jus- 
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tice  in  the  view  he  has  taken  of  the  merits  of 
the  case  before  the  Court  of  C.  P. ;  but  it  is  ev- 
ident the  attention  of  the  justices  of  the  Su- 
preme Court  was  not  drawn  to  the  fact  that  the 
questions  of  law  which  might  have  been  raised 
for  the  consideration  of  that  court  were  not 
presented  in  a  form  which  could  authorize  a 
reversal  of  the  judgment  on  a  writ  of  error. 
The  defense  in  the  court  below  was  usury.and 
it  is  very  probable  that  the  strong  feeling  which 
always  exists  against  such  a  defense,  together 
with  the  fact  that  it  was  set  up  to  defeat  a  re- 
covery on  a  note  given  to  a  young  female,  may- 
have  induced*  the  jury  to  find  a  verdict  [*2  74 
for  the  plaintiff,  when  they  should  have  found 
in  favor  of  the  defendant.  But  if  no  princi- 
ple of  law  was  violated  by  the  Court  of  C.  P. 
on  the  trial,  neither  the  Supreme  Court  nor  this 
court  have  any  power  to  reverse  their  judg- 
ment on  a  writ  of  error. 

The  objection,  first  in  order  in  point  of  time, 
is  the  one  stated  in  the  closing  paragraph  of 
the  opinion  of  the  Chief  Justice.  It  is  that  the 
court  should  have  charged  the  jury  that  the  le- 
gal inference  to  be  drawn  from  the  testimony 
was,  that  the  bargain  spoken  of  by  the  witness 
Wilson  was  the  original  contract  for  the  loan. 
If  this  had  been  an  application  for  a  new  trial, 
on  a  case  made  at  the  circuit,  or  in  the  same 
court.containing  these  facts, the  court  in  which 
such  application  was  made  might  probably  in 
the  exercise  of  a  sound  discretion  have  granted 
a  new  trial  on  the  ground  that  the  judge  had 
not  called  the  attention  of  the  jury  to  some 
material  facts  in  the  case;  or  that  they  had  been 
left  to  draw  an  inference  not  warranted  by  the 
testimony.  Gibbs  v.  Phillips,  2  Mann.  &  Ry., 
238;  Rich  ads.  Penfleld,  I  Wend.,  380;  Harris 
v.  Wilson,  1  Id.,  511.  But  in  this  case  the  court 
was  not  asked  to  charge  the  jury  as  to  the  le- 
gal inference  arising  from  the  testimony.  Nei- 
ther does  it  appear  that  any  exception  what- 
ever was  taken  to  the  charge  of  the  court.  It 
is  well  settled  that  to  sustain  a  writ  of  error  on 
the  ground  that  the  court  neglected  to  charge 
the  jury  upon  any  question  of  law  which  arose 
out  of  the  facts  of  the  case,  it  must  appear 
upon  the  bill  of  exceptions  not  only  that  the 
facts  upon  which  such  question  of  law  arose 
were  in  evidence  in  the  cause,  but  also  that  the 
court  was  distinctly  called  upon  to  instruct  the 
jury  as  to  the  law  on  that  point.  6  Cr.,  233, 
per  Marshall,  oA.  J.,  note;  7  Dow.  &Ry.,  3, 
per  Abbot,  Ch.  J.;  7  Serg.  &  R..  102,  per 
Tilghman,  Ch.  J.;  1  Gall.,  115,  per  Pendleton, 
Pres. ;  2  Pet.,  15,  per  Story,  J.;  and  1  Mas., 
70.  A  bill  of  exceptions  does  not  draw  the 
whole  matter  into  examination,  but  only  the 
points  upon  which  the  exception  is  taken.  The 
only  exception  taken,  on  the  trial  in  this  cause, 
was  to  the  decision  of  the  court  in  refusing  to 
re-examine  a  witness  after  the  cause  had  been 
submitted  to  the  jury.  The  evidence,  and  that 
part  of  the  charge  which  was  material  to  show 
*the  propriety  of  the  re-examination  [*27f> 
of  this  witness,  was.  therefore,  properly  stated 
in  the  bill  of  exceptions;  but  as  the  charge  it- 
self was  not  excepted  to,  it  was  not  competent 
for  the  defendant  to  assign  for  error  anything 
contained  in  that  charge.  The  bill  does  not 
purport  to  set  out  the  whole  charge  of  the  court, 
but  only  the  decision  upon  a  particular  ques- 
tion of  law.  As  to  that  question  the  decision 
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was  certainly  correct;  and  could  not  have  af- 
forded any  ground  for  reversing  the  judgment 
of  the  C.  P.  In  Pennock  v.  Dialogue,  2  Pet., 
15,  Story,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  U.  S.,  says:  "It  has  been 
said  on  behalf  of  the  defendants  in  error  that 
it  (the  evidence  stated  in  the  bill  of  excep- 
tions) called  for  other  and  explanatory  di- 
rections from  the  court;  and  that  the  omis- 
sion of  the  court  to  give  them  in  charge  fur- 
nishes a  good  ground  for  a  reversal,  as  it 
would  have  furnished  in  the  court  below  for  a 
new  trial ;  but  it  is  no  ground  of  reversal  that 
the  court  below  omitted  to  give  directions  to 
the  jury  upon  any  points  of  law  which  might 
arise  in  the  cause,  where  it  was  not  requested 
by  either  party  at  the  trial.  It  is  sufficient  for 
us  that  the  court  has  given  no  erroneous  di- 
rections. If  either  party  deems  any  point  pre- 
sented by  the  evidence  to  be  omitted  in  the 
charge  it  is  competent  for  such  party  to  require 
an  opinion  from  the  court  upon  that  point." 
If  that  decision  was  correct  in  a  case  where 
there  was  a  general  exception  to  the  charge  of 
the  court,  and  where  it  was  insisted  by  the 
plaintiffs  in  error  that  there  was  a  misdirec- 
tion, because  the  court  had, in  the  charge  omit- 
ted that  which  was  matter  of  law  proper  to  be 
submitted  for  the  consideration  of  the  jury  in 
deciding  upon  the  facts  in  the  case,  it  is  clear 
that  this  judgment  ought  not  to  have  been  re- 
versed on  that  ground,  when  no  exception 
whatever  was  taken  to  the  charge  of  the  court 
below. 

I  shall, therefore,  proceed  to  consider  whether 
either  of  the  objections  stated  in  the  bill  of  ex- 
ceptions was  sufficient  to  authorize  the  Supreme 
Court  to  reverse  the  judgment  on  a  writ  of  er- 
ror. For  this  purpose  we  must  take  it  for 
granted  that  the  facts  on  which  the  decision 
of  the  court  below  was  founded  are  truly  stated 
276*]  in  the  bill ;  if  the  court  refuses  to  *al- 
low  a  bill  of  exceptions  containing  the  evi- 
dence as  it  was  in  fact  given  on  the  trial,  the 
remedy  of  the  party  is  by  a  mandamu*.  It  is 
stated  in  this  bill  of  exceptions  that  on  the 
trial  of  the  cause  Wilson,  one  of  the  witnesses, 
testified  to  particular  facts,  and  that  after  the 
cause  had  been  submitted  to  the  jury,  the  de- 
fendant's counsel  insisted  that  he  had  testified 
differently,  and  offered  to  call  the  witness  to 
prove  that  he  had  testified  in  the  manner  al- 
leged by  the  counsel,  and  not  in  the  manner 
stated  in  the  bill  of  exceptions.  If  the  court 
had  any  doubt  as  to  what  he  did  testify,  it 
might  be  a  proper  exercise  of  their  discretion 
to  call  the  witness  and  re-examine  him  as  to 
the  fact ;  but  if  they  are  satisfied  he  did  not 
testify  in  the  manner  alleged  by  the  counsel, 
they  might  very  properly  refuse  to  let  the  wit- 
ness be  re-examined,  after  he  had  ascertained 
from  the  charge  of  the  court  the  precise  form 
of  words  in  which  it  was  necessary  to  state  an 
admission  of  the  adverse  party  to  make  his 
evidence  decisive  with  the  jury.  From  the 
affidavit  subsequently  made  by  this  witness,  I 
have  no  doubt  he  supposed  he  had  testified  that 
in  the  conversation  with  Miss  Jones  she  dis- 
tinctly admitted  that  the  agreement  for  usurious 
Interest  was  made  at  the  time  when  she  made 
the  original  contract  for  the  loan  of  the  money  ; 
but  the  judges  of  the  Court  of  C.  P.  have,  in 
this  bill  of  exceptions,  certified  under  their 
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oaths  of  office  that  he  had  not  in  fact  so  testi- 
fied at  the  time  the  cause  was  submitted  to  the 
jury.  On  a  writ  of  error  for  this  cause  the  bill 
of  exceptions  is  conclusive  evidence  that  he 
had  not  so  testified.  Was  there  then  any  er- 
ror in  refusing  to  permit  him  to  testify  to  a 
fact  which  both  the  court  and  a  jury  who  had 
heard  his  former  testimony  must  have  known 
did  not  exist  ?  The  application  was  to  re-ex- 
amine the  witness  not  as  to  what  he  had  in- 
tended to  say,  but  as  to  what  he  had,  in  fact, 
sworn  ;  and  if  as  stated  in  the  bill  of  exceptions 
he  did  not  swear  in  the  manner  stated  by  the 
defendant's  counsel,  in  would  have  been  pal- 
pably wrong  for  the  court  to  permit  him  to 
testify  to  a  falsehood.  If  the  object  was  to 
give  the  witness  an  opportunity  to  testify  to  a 
fact  which  he  had  intended  to  state  in  the  first 
place,  but  which  by  mistake  he  had  not  stated 
with  sufficient  particularity  or  precision,  it 
would  have  presented  a  different  Question.  In 
*such  a  case  it  is  admitted  to  be  a  mat-  [*277 
ter  resting  in  the  sound  discretion  of  the  court, 
whether  they  will  permit  a  re-examination.  If 
such  had  been  the  application  in  this  case,  I 
have  great  doubts  whether  the  court  ought  to 
have  permitted  a  further  examination.  This 
was  an  attempt  on  the  part  of  the  defendant 
to  establish  a  defense  of  usury  by  the  confes- 
sions of  the  lender,  and  for  the  purpose  of  de- 
priving the  plaintiff  of  the  money  actually 
loaned.  In  the  case  of  Beach  v.  Fulton  Bank, 
3  Wend.,  573,  this  court,  said  the  Chancellor, 
was  right  in  refusing  to  permit  the  re-examina- 
tion of  a  witness,  to  establish  such  a  defense, 
after  the  testimony  was  regularly  closed.  If 
the  Court  of  Chancery  was  right  in  that  case, 
the  Common  Pleas  was  in  this ;  because  the 
proofs  were  regularly  closed  before  the  coun- 
sel summed  up  the  evidence  to  the  jury  ;  and 
the  party  having  failed  to  prove  the  fact  at 
the  proper  time,  he  had  no  equitable  claim  to 
introduce  further  testimony  to  establish  a  hard 
and  unconscientious  defense. 

Again ;  evidence  to  establish  a  fact  by  the 
confessions  of  the  party  should  always  be  scru- 
tinized, and  received  with  caution  ;  as  it  is  the 
most  dangerous  evidence  that  can  be  admitted 
in  a  court  of  justice,  and  the  most  liable  to 
abuse.  Although  a  witness  is  perfectly  honest, 
it  is  impossible,  in  most  cases,  for  him  to  give 
the  exact  words  in  which  an  admission  was 
made.  And  sometimes  even  the  transposition 
of  the  words  of  a  party  may  give  a  meaning 
entirely  different  from  that  which  was  intended 
to  be  conveyed  to  the  witness.  In  such  a  case 
it  seems  to  me  it  would  not  be  a  proper  exer- 
cise of  discretion  in  the  court,  after  the  ques- 
tion had  been  submitted  to  the  jury,  and  after 
it  was  seen  that  a  confession  in  a  particular 
form  was  necessary  to  make  it  conclusive  evi- 
dence to  defeat  the  action,  to  permit  the  wit- 
ness to  remould  the  confession  into  that  form. 
Pariah  v.  File,  1  Carolina  Law  Rep.,  238.  At 
all  events,  it  would  not  be  such  a  palpable 
abuse  of  the  power  of  the  court  as  to  author- 
ize a  superior  court  to  reverse  their  decision, 
on  a  writ  of  error. 

In  deciding  upon  this  exception  we  must  lay 
out  of  view  the  facts  subsequently  stated  in 
the  bill  as  to  what  took  place  on  the  applica- 
tion for  a  new  trial.  For  the  purpose  of  in- 
corporating *those  facts  into  his  bill,  [*278 

WEND.  6. 


1830 


LAW  v.  MEKRILLS. 


278 


it  appears  to  me  the  defendant  has  made  the 
bill  of  exceptions  fatally  defective  throughout. 
The  trial  took  place  in  March  Term,  1825  ; 
and  although  it  is  stated  in  the  return  to  the 
•writ  of  error  that  the  bill  of  exceptions  was 
taken  on  the  trial,  yet  from  the  bill  itself  it 
.appears  not  to  have  been  taken  until  August 
Term,  1826,  after  the  decision  of  the  court  on 
the  application  for  a  new  trial.  In  the  case  of 
Walton  v.  U.  8.,  9  Wh.,  651,  the  Supreme 
Court  of  the  U.  S.  decided  that  the  bill  of  ex- 
ceptions must  appear  on  its  face  to  be  taken 
and  signed  at  the  trial  of  the  cause;  although 
it  is  not  necessary  in  practice  that  it  should  be 
in  fact  so  signed"  if  it  was  afterwards  reduced 
to  form  and  signed  by  the  judge,  yet  in  such 
•cases  it  must  be  signed  nunc  pro  tune,  so  as  to 
appear  to  have  been  taken  and  signed  during 
the  trial ;  and  that  it  would  be  a  fatal  error  if 
it  were  to  appear  otherwise.  The  same  prin- 
ciple was  again  recognized  by  that  court  in 
Ex  parte  Bradstreet,  4  Pet.,  107.  So  in  Law 
*v.  Jackson,  8  Cow.,  746,  where  a  case  was  made 
at  the  trial,  under  a  stipulation  that  either  party 
should  be  at  liberty  to  turn  it  into  a  bill  of  ex- 
ceptions or  special  verdict,  this  court  refused 
to  consider  a  bill  settled  and  signed  by  the 
Chief  Justice  as  valid  ;  because  it  did  not  in 
form  purport  to  have  been  taken  at  the  trial, 
.and  to  be  signed  by  the  judge  who  tried  the 
cause  at  the  circuit.  Although  the  plaintiffs 
in  error  in  that  case  finally  obtained  the  benefit 
•of  their  bill,  they  were  obliged  to  pay  the  costs 
which  had  accrued  on  the  writ  of  error,  and 
to  go  back  to  the  court  below,  and  get  the  bill 
signed  by  the  circuit  judge,  as  of  the  time  of 
the  trial,  and  then  to  bring  up  the  amended 
record  upon  a  certiorari  alleging  diminution. 

It  can  hardly  be  necessary  to  take  up  the 
time  of  the  court  in  showing  that  a  bill  of  ex- 
•ceptions,  or  writ  of  error,  cannot  be  sustained 
to  reverse  a  decision  of  the  court  below  for  re- 
fusing a  new  trial.  It  is  well  settled  that  no 
writ  of  error  can  be  sustained  on  that  ground. 
••5  Cr.,  11  ;  Id.,  187  ;  4  Wh.,  220  ;  7  Id.,  248  ;  2 
Day,  368  ;  1  Conn.,  49  ;  6  Id.,  59  ;  2  Binn.,  93  ; 
2  Serg.  &  R.,  383.  It  does  not  follow  from 
this,  that  a  party  is  without  remedy  in  such  a 
case.  In  general,  the  granting  or  refusing  of 
279*]  *a  new  trial  is  a  matter  resting  in  dis- 
cretion, and  it  is  not  to  be  presumed  that  it 
will  be  abused,  especially  in  reference  to  the 
Supreme  Court  of  law  in  this  State  ;  and  if  a 
palpable  abuse  of  the  power  should  occur  in 
an  inferior  tribunal,  the  Supreme  Court  would, 
without  doubt,  interfere  by  mandamus  to  cor- 
rect the  proceeding. 

The  conclusion  at  which  I  have  arrived  in 
this  case  is,  that  there  was  no  error  in  the  rec- 
ord of  the  C.  P. ,  or  properly  brought  up  on  the 
bill  of  exceptions  returned  with  such  record, 
which  could  authorize  the  Supreme  Court  to 
•reverse  the  judgment.  The  last  judgment 
should,  therefore,  be  reversed,  and  that  of  the 
•C.  P.  affirmed. 

By  Mr.  Senator  Beardsley.  This  action 
was  brought  to  recover  the  amount  of  a  note 
given  by  the  defendant  for  borrowed  money. 
The  defense  was  usury.  Evidence  was  given 
•on  the  trial  by  both  parties,  and  the  cause  sub- 
mitted to  the  jury,  who  found  in  favor  of  the 
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plaintiff,  and  on  this  verdict  the  C.  P.  rendered 
judgment.  If  the  witnesses  sworn  on  the  trial 
are  all  to  be  credited,  probably  the  weight  of 
evidence  was  in  favor  of  the  defendant.  The 
jury,  however,  found  otherwise,  and  I  think 
their  verdict  conclusive  on  that  point. 

It  is  the  peculiar  province  of  the  jury  to  pass 
upon  the  facts  ;  Smith  v.  Brush,  8  Johns. ,  84  ; 
3  Id.,  271  ;  Id.,  170,  180  ;  and  where  the  ques- 
tion of  usury  or  not  usury  is  fairly  submitted 
to  the  jury,  and  there  is  evidence  on  each  side, 
if  they  will  pronounce,  upon  their  oaths,  that 
there  is  no  usury,  I  think  such  finding  should 
be  conclusive,  unless  the  court  who  tried  the 
cause  see  fit  to  grant  a  new  trial,  or  that  the 
verdict  is  decidedly  against  the  weight  of  evi- 
dence. 1  Cai.,  24,  and  note.  The  jury  had  a 
right  to  scrutinize  the  testimony  of  the  witnes- 
ses, and  if  from  their  knowledge  of  those  sworn, 
or  from  the  manner  of  testifying,  they  deem 
them  unworthy  of  credit,  they  had  a  right  to 
disregard  the  evidence.  1  Stark.  Ev. ,  79. 

Usury  is  an  odious  defense,  and  he  who  at- 
tempts to  avail  himself  of  it  should  be  held  to 
strict  proof;  and  if  he  has  once  had  a  fair  trial, 
and  the  fact  fairly  submitted  to  the  jury,  to 
*adopt  the  language  of  one  of  our  [*28O 
judges  in  an  analogous  case,  "he  shall  not, 
with  my  consent,  have  another."  This,  I  think, 
accords  with  the  general  view  of  our  courts, 
where  there  is  evidence  on  each  side,  and  the 
question  purely  a  question  of  fact.  Such  was 
the  opinion  in  Smith  v.  Brush,  8  Johns.,  84, 
where  usury  was  set  up  and  attempted  to  be 
proved  by  the  confession  of  the  party.  Thus, 
while  effect  should  be  given  to  the  Statute  of 
Usury,  where  the  fact  is  clearly  established,  it 
should  not  be  extended  in  its  operation,  and 
thus  work  injustice  to  the  plaintiff.  The  law 
in  regard  to  usury  was  correctly  stated  to  the 
jury  by  the  Court  of  C.  P. ,  and  I  do  not  under- 
stand the  defendant  below  as  excepting  to  the 
incorrectness  of  the  charge.  If  not,  it  is  now 
too  late  to  take  exceptions  to  it  in  the  Supreme 
Court,  or  in  this  court.  1  Wend. ,  418.  The 
court  stated  the  law  to  be  that  if  at  the  time  of 
the  giving  the  note  and  the  loaning  of  the 
money  more  than  7  per  cent,  interest  was  re- 
served by  the  contract,  it  was  usurious;  but 
not  so  if  there  was  no  corrupt  agreement  at 
the  time,  but  more  than  7  per  cent,  had  after- 
wards been  taken  for  forbearance,  and  they 
left  this  question  to  the  jury,  who  found  for 
the  plaintiff.  2  Cai.  Cas.,  66  ;  8  Cow.,  669  ;  4 
East,  91  ;  3  T.  R,  539. 

But  it  is  contended  that  the  Court  of  C.  P. 
erred  in  not  suffering  Wilson  to  be  re-exam- 
ined after  the  cause  had  been  argued  by  coun- 
sel, and  after  the  judge  had  charged  the  jury. 
The  Court  of  C.  P.  decided  that  it  was  matter 
of  discretion  with  them  whether  they  would 
permit  a  re-examination  after  the  cause  had 
been  submitted,  and  in  the  present  case  they 
refused  it.  To  this  refusal,  I  understand,  the 
defendant  excepted,  and  I  do  not  understand 
the  exceptions  as  going  beyond  it  ;  but  if  they 
did,  and  the  Court  of  C.  P.  were  right  on  this 
point,  the  judgment  of  that  court  ought  not  to 
be  reversed,  because  I  consider  the  law  to  have 
been  correctly  stated  in  relation  to  the  question 
of  usury. 
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It  seems  to  be  conceded  by  the  Supreme 
Court,  and  the  law,  undoubtedly,  is  so,  that  it 
is  matter  of  discretion  with  the  court  whether 
to  admit  a  re-examination  or  not ;  Kelby  v. 
281*]  *Ooodbread,  2  Taylor  (N.  C.),  28  ;  and 
as  a  general  rule,  it  will  be  conceded  that  such 
re-examinations  should  be  discouraged.  Parish 
v.  Fite,  1  Car.  L.  Repos.,  238. 

If  such  discretion  exists,  it  can  most  proper- 
ly be  exercised  by  the  court  trying  the  cause. 
The  judges  decided  that  they  considered  it  im- 
proper to  call  him.  They  might  have  dis- 
covered a  readiness  on  the  part  of  the  witness 
to  testify  for  one  side  only,  and  very  properly 
might  have  refused  a  re-examination  on  that 
ground  ;  they  might  have  refused  it  from  the 
manner  of  testifying  on  the  part  of  the  witness; 
they  might  also  have  refused  it  on  the  ground 
that  they  were  satisfied  that  the  witness  did 
not  testify  as  he  pretended  he  did.  Now 
what  tribunal  is  so  competent  to  decide  on 
these  questions  as  the  court  trying  the  cause  ? 
It  appeared  to  me  that  the  propriety  of  a  re-ex- 
amination must  depend,  in  a  great  measure, 
upon  facts  and  appearances  discoverable  only 
to  the  tribunal  before  whom  the  witness  is  ex- 
amined, and  that  no  other  is  so  competent  to 
exercise  this  discretion.  I  agree  with  the  Chief 
Justice,  that  in  ordinary  cases  it  would  be 
most  discreet  to  ask  the  witness  the  question  ; 
but  still  there  may  be  cases  where  it  would  not 
be  discreet,  and  it  appears  to  me  that  the  court 
trying  the  cause  must,  from  the  nature  of  the 
case,  generally  be  left  to  decide  the  question. 
We  are  not  to  suppose  that  courts  will  wilful- 
ly violate  their  duty,  and  I  think  this  discre- 
tion may  safely  be  lodged  with  the  court  be- 
fore whom  the  witness  appears,  unless  it  should 
be  shown  that  the  discretion  had  been  grossly 
abused.  The  cases  referred  to  by  the  Chief 
Justice  were  cases  of  new  witnesses  or  newly 
discovered  testimony.  Alexander  v.  Byron,  2 
Johns.  Cas.,  318  ;  Mercer  v.  Sayre,  7  Johns., 
306  ;  Jackson  v.  Tallmadqe,  4  Cow.,  450.  The 
rule  on  that  subject  I  think  not  applicable  to 
the  present.  Here  the  court  and  jury  had  heard 
the  testimony  of  the  witness;  they  were  as  com- 
petent to  determine  what  Wilson  had  testified 
to  as  he  was,  and  perhaps  more  so.  If  he  had 
testified  as  he  pretended,  the  jury  had  heard 
it,  and  it  was  their  duty  to  give  such  weight 
to  it  as  they  supposed  it  entitled  to.  If  he  had 
not  so  testified,  but  merely  wished  to  amend 
his  testimony  or  to  add  to  it,  the  court  did  right 
in  refusing  to  call  him  again  ;  because  it  can- 
282*]  not  be  tolerated  as  *a  legal  right  that 
parties,  after  they  have  examined  and  cross-ex- 
amined a  witness  and  discharged  him,  shall  be 
allowed,  as  matter  of  right,  to  call  him  again 
after  the  cause  is  submitted  and  he  has  dis- 
covered from  the  charge  of  the  court  what  new 
testimony  is  required,  or  what  part  must  be 
qualified  to  subserve  the  interest  of  the  party 
he  wishes  to  favor.  I  can  readily  imagine  cases 
where  it  would  be  proper  to  call  a  new  witness 
or  adduce  new  testimony  after  the  cause  had 
been  summed  up,  and  yet  that  it  would  be 
very  improper  to  allow  a  witness  to  be  re-ex- 
amined for  the  purpose  of  stating  what  he  had 
previously  stated.  If  one  party  had  an  abso- 
lute right  to  call  Wilson  for  that  purpose,  the 
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other  party  had  a  right  to  call  witnesses  who 
heard  him  testify,  to  contradict  him  and  prove 
that  he  did  not  testify  as  he  pretended.  This 
shows  the  impolicy  of  allowing  such  examina- 
tion, except  as  matter  of  discretion;  and  I  have 
endeavored  to  show  that  if  it  is  discretion, 
such  discretion  may  very  properly  be  lodged 
with  the  court  trying  the  cause,  and  is  not  to 
be  called  in  question  by  superior  courts,  ex- 
cept where  it  has  been  abused. 

The  Supreme  Court  seems  to  regard  the  re- 
fusal to  call  Wilson  for  a  re-examination  as  er- 
ror in  the  C.  P.  There  is  no  pretense  of  im- 
proper motives  or  conduct  on  the  part  of  the 
C.  P.  judges  ;  and  if  refusing  to  permit  his  re- 
examination  is  to  be  deemed  error,  it  would 
seem  to  follow  that  it  might  be  claimed  as  mat- 
ter of  right.  This  will  hardly  be  contended  ; 
because,  if  it  is  matter  of  right,  it  destroys  all 
discretion,  and  if  it  may  be  claimed  as  a  legal 
right  in  one  case,  it  may  be  in  all  cases  simi- 
larly situated  ;  and  whenever  a  witness  dis- 
covers the  weak  point  in  a  cause,  if  he  chooses 
to  be  re-examined  and  thus  to  favor  a  party, 
he  is  to  assert  that  he  testified  as  counsel  rep- 
resents, and  the  court  are  bound  in  all  cases  to 
allow  him  to  testify  again  and  explain  what  he 
may  say  he  had  testified  before.  This  cannot 
be  tolerated  as  matter  of  right. 

A  motion  was  made  for  a  new  trial  in  the  C. 
P.,  and  on  that  motion  Wilson  made  an  affi- 
davit that  he  had  testified  as  had  been  repre- 
sented by  the  defendant's  counsel.  The  C.  P. 
refused  the  motion,  but  the  Supreme  Court,  in 
giving  their  opinion  for  reversing  the  judg- 
ment, *seem  to  take  it  for  granted  that  [*283 
Wilson  did  testify  before  the  jury  as  he  after- 
wards pretended  he  did;  and,  upon  this  sup- 
position, they  come  to  the  conclusion  that  the 
jury  found  contrary  to  evidence. The  jury  heard 
the  testimony.and  were  the  proper  judges  of  the 
credit  to  be  given  to  the  witnesses;  they  consti- 
tute the  constitutional  organ  through  which  the 
court  arrive  at  the  facts.  In  looking  into  the  tes- 
timony,the  Supreme  Court  were  bound  to  take 
it  as  detailed  by  the  Court  of  C.  P.  in  the  bill 
of  exceptions,  and  not  as  stated  by  Wilson  in 
his  affidavit.  The  jury  have  founa  as  they  felt 
constrained  upon  their  oaths  to  find,  and  if  that 
finding  is  contrary  to  what  I  should  consider 
the  weight  of  evidence,  still,  as  the  question  of 
usury  is  one  peculiarly  belonging  to  the  jury, 
I  should  not  feel  at  liberty  to  disturb  the  ver- 
dict. Smith  v.  Brush,  8  Johns.,  84;  3  Johns., 
170;  Id.,  271.  Substantial  justice  was  probably 
done  by  the  verdict,  and  I  am  for  reversing  the 
judgment  of  the  Supreme  Court,  with  costs. 

The  objection  to  the  placita  of  the  record  is 
untenable.  It  might  have  been  amended  by  ap- 
plying to  theC.  P.,  and  in  the  present  stage  of 
proceedings,  the  statute  cures  the  defect. 

It  being  the  unanimous  opinion  of  this  court 
that  the  judgment  of  the  Supreme  Court  ought  to 
be  reversed,  and  the  judgment  of  the  C.  P.  af- 
firmed, a  rule  was  entered  accordingly. 

Reversing— 9  Cow.,  65;  reversed— 1  Barb.  Ch.,504. 

Cited  in— 10  Wend.,  256;  13  Wend.,  432:  19  Wend., 
411.  578;  21  Wend.,  20.  92;  6  Hill,  226 ;  7  Hill,  381 :  1 
Barb.  Ch.,  504;  8  N.  Y.,  77;  18  Hun.  303:  11  Barb.,  223, 
389;  16  Abb.  Pr.,  308;  2  Bos.,  285;  1  Rob.,  126;  3  Wood. 
&  M.,  224;  10  Mich.,  160;  28  Cal.,  44;  9  Minn..  266;  !»• 
Minn.,  135;  102  U.  S.,  358;  11  Am.  Rep.,  6  (57  111.,  138). 
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284*]       *WRIGHT  «.  BUTLER, 

Negotiable  Paper — Second  Action  by  Second  In- 
dorser against  First  Indorser — Lies,  When — 
Former  Recovery,  as  Defense — Record  of,  as 
SMdence — Statute  of  Limitations. 

A  second  action  of  assumpsit  will  lie  by  a  second 
indorser  against  the  first  indorser  of  a  note  for  mon- 
eys paid  on  account  of  the  note  after  a  former  action 
and  recovery  for  moneys  previously  paid;  and  such 
action  may  be  maintained  before  the  taking1  up  and 
final  payment  of  the  note,  and  whilst  it  remains  in 
the  hands  of  a  third  person  as  the  legal  holder 
thereof. 

Actions  of  assumpsit  on  the  money  counts  are  re- 
sorted to  as  substitutes  for  bills  in  chancery,  and  are 
encouraged  whenever  the  law  affords  no  other  rem- 
edy, and  where  a  court  of  equity  would  compel  a 
defendant  to  repay  to  a  plaintiff  money  which  the 
latter  had  been  compelled  to  pay  for  his  benefit. 

It  seems,  had  the  second  Indorser  paid  the  whole 
amount  of  the  note  and  taken  it  up,  so  that  he  might 
have  maintained  an  action  directly  on  the  note,  the 
suit  on  the  money  counts  would  not  have  been  sus- 
tained. 

The  former  recovery  for  the  amount  of  moneys 
paid  at  the  commencement  of  the  first  suit,  is  no 
bar  to  a  second  action  for  other  moneys  subsequent- 
ly paid  on  the  same  account;  the  former  recovery 
being  as  for  so  much  money  paid  at  the  request  of 
the  defendant,  implied  from  his  legal  liability  to  in- 
demnify the  plaintiff. 

A  record  of  recovery,  in  a  former  action  between 
the  same  parties,  in  which  it  was  necessary  to  estab- 
lish the  liability  of  the  defendant  as  the  indorser  of 
a  note,  is  sufficient  evidence  in  a  subsequent  action 
to  establish  the  fact  of  demand  and  notice. 

Where  a  party  has  no  opportunity  to  plead  a  for- 
mer verdict  as  an  estoppel,  the  record  thereof  may 
be  given  in  evidence,  and  is  conclusive  and  binding 
on  the  party,  the  court  and  the  jury. 

It  seems  that  a  plea  of  the  Statute  of  Limitations 
would  be  a  bar  to  an  action  by  the  second  indorser 
against  the  first  indorser  for  moneys  paid  after  the 
statute  had  actually  run  as  against  the  defendant. 

Citations— 2  Wash.,  64;  2  Hen.  &  Munf .,  55:  5  Conn., 
550;  1  Salk.,  277;  17Serg.  &  R.,  319;  3  Cow.,  120;  6  Barn. 
&  C.;  439;  8  Pick..  48. 

"T?  RROR  from  the  Supreme  Court.  This  was 
J-J  a  second  action,  brought  by  an  indorsee 
against  an  indorser  to  recover  money  paid  on 
a  note,  there  having  been  a  recovery  and  judg- 
ment in  the  first  action.  The  second  action 
was  for  money  paid  subsequent  to  the  com- 
mencement of  the  first  suit.  Wright  and  But- 
ler were  accommodation  indorsers  for  one  Bost- 
wick  on  a  note  for  $1,500,  bearing  date  Nov. 
22, 1816,  payable  in  60  days,  discounted  for  the 
sole  benefit  of  Bostwick  at  the  Middle  District 
Bank.  When  the  note  fell  due  it  was  protested 
and  notice  given  to  the  indorsers.  The  note 
was  made  payable  to  Wright,  who  indorsed  it, 
and  it  was  subsequently  indorsed  by  Butler  and 
285*]  another  person.  In  *.Ian.,  1821,  Butler 
having  made  a  partial  payment  to  the  bank, 
commenced  a  suit  against  Wright  to  recover 
the  amount  of  such  payment;  in  his  declara- 
tion was  a  count  on  the  note  charging  the  de- 
fendant as  indorser,  and  also  the  common 
counts  for  money  paid,  etc.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the 
cause  the  note,  indorsement,  protest  and  notice 
were  proved,  and  evidence  of  the  sum  paid  by 
the  plaintiff  was  given;  upon  which  the  plaint- 
iff claimed  to  recover  on  the  money  counts  only, 
waiving  a  recovery  on  the  count  on  the  note, 
and  a  verdict  was  rendered  for  about  $80.  The 
defendant  contended  that  the  plaintiff  not  hav- 
ing paid  and  taken  up  the  note,  was  not  enti- 
tled to  judgment.  The  court,  however,  ren- 
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dered  judgment  for  the  plaintiff;  see  20  Johns., 
367;  and  in  May  Term,  1825,  the  judgment  was 
entered.  In  October  Term,  1826,  Butler  hav- 
ing subsequent  to  Jan.,  1821, made  further  pay- 
ments on  the  note  to  the  amount  of  $490.48, 
but  still  not  having  taken  up  the  note,  com- 
menced a  second  action  against  Wright.  He 
again  declared,  setting  forth  the  note,  and  also 
inserting  the  money  counts.  The  defendant 
pleaded,  1.  The  general  issue;  2.  The  former 
recovery,  setting  forth  the  declaration  in  the 
first  action  and  the  plea  put  in,  and  averring 
that  on  the  trial  of  the  cause  the  note  indorsed 
by  the  defendant  was  given  in  evidence  and 
read  to  the  jury,  who  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  by  reason  of 
the  breach  of  the  defendant's  contract  in  not 
making  payment  of  the  note  according  to  his 
contract  entered  into  by  him  by  indorsing  the 
note,  to  a  certain  amount  (part  of  which  was 
remitted  on  the  record),  that  judgment  was  en- 
tered upon  such  verdict,  and  that  such  judg- 
ment was  subsequently  paid  by  the  defendant; 
and  3.  The  defendant  pleaded  the  Statute  of 
Limitations.  To  the  second  plea  the  plaintiff 
replied  that  he  had  brought  his  suit  not  for  the 
non-performance  of  the  promises  and  under- 
takings in  the  plea  mentioned,  and  in  respect 
whereof  the  judgment  therein  mentioned  was 
recovered,  but  for  the  non-performance  of  oth- 
er and  different  promises  and  undertakings 
made  in  modo  et  forma,  as  in  the  declaration 
mentioned;  and  to  the  third  plea  the  plaintiff 
replied  a  promise  within  six  years.  The  de- 
fendant by  rejoinder  denied  *that  he  [*286 
did  undertake  and  promise,  etc.,  as  the  plaint- 
iff in  his  new  assignment  to  the  second  plea 
had  complained,  etc.  Issue  being  thus  joined, 
the  cause  was  brought  to  trial.  The  plaintiff 
proved  the  note,  indorsement,  protest,  notice 
and  payments  to  the  amount  of  $490.48,  made 
since  Jan..  1821,  by  the  plaintiff  to  the  Middle 
District  Bank;  all  which  evidence  was  ob- 
jected to  by  the  defendant,  but  received  by  the 
judge.  The  plaintiff  further  proved,  that  in 
1821,  the  defendant  acknowledged  his  liability 
on  the  note,  and  promised  the  plaintiff  that  he 
would  pay  as  fast  as  he  could.  The  plaintiff 
also  proved  that  on  the  trial  of  the  first  suit  he 
waived  any  recovery  on  the  first  count  in  the 
declaration  in  that  suit,  and  claimed  to  recover 
on  the  money  counts  only:  which  evidence  was 
objected  to  by  the  defendant.  The  plaintiff 
now  again  stated,  that  in  the  present  suit  he 
waived  a  recovery  on  the  first  count,  and 
claimed  to  recover  on  the  money  counts  only. 
The  circuit  judge  decided  that  the  plaintiff  was 
entitled  to  recover,  and  under  his  direction  the 
jury  found  a  verdict  for  $490.48.  The  defend- 
ant excepted  to  the  several  decisions  of  the 
judge  and  applied  to  the  Supreme  Court  for  a 
new  trial,  who  refused  the  same  and  gave  judg- 
ment for  the  plaintiff.  See  2  Wend.,  369.  An 
objection  was  taken  to  the  sufficiency  of  the 
evidence  of  protest,  as  will  be  seen  by  reference 
to  the  case  in  2  Wend. ,  and  overruled  by  the 
court.  The  defendant  sued  out  a  writ  of  error. 
Mr.  S.  Sherwood,  for  plaintiff  in  error. 
The  note  for  the  payment  of  which  the  de- 
fendant was  liable  as  first  indorser,  being  the 
property,  and  in  the  possession  of  the  bank, 
the  plaintiff  can  neither  maintain  an  action  on 
it,  or  give  it  in  evidence  in  support  of  his 
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counts  for  money  paid.  The  defendant  is  li- 
able to  the  legal  holders  of  the  note,  and  to  no 
one  else.  1  Johns.,  36;  9  Id.,  121;  6  Johns. 
Ch.,  266.  He  is  under  no  obligation  other 
than  that  which  results  from  his  character 
as  indorser.  He  is  liable  under  the  express  con- 
tract, and  while  it  exists,  no  contract  can  be 
implied  on  which  to  render  him  responsible. 
13  Johns.,  94.  His  contract  is  entire,  and  can- 
287*]  not  be  split  up  so  as  to  subject  *him  to 
two  actions  and  the  costs  thereof.  1  Ld. 
Raym.,  360;  1  Salk.,  66;  S.  C.,  3  Mod.,  153; 

15  Johns.,  229,  432.     The  former  action  is  a 
bar  to  the  present  suit.     1  Chit.  PI.,  602,  613; 
1  Saund.,  299,  n.  2  &  6;  Bull.  N.  P.,  92;  Cro. 
Eliz.,  492  ;    Bac.  Abr.,  tit.  Trespass,  D.  tit. 
Replication,  2;    6  T.  R.,  607;  2  Str.,  1259  ;  2 
Johns.,  210;  15  Id.,  229,  432;  6  Johns.  Ch., 
266.     The  defendant  being  liable  upon  his  ex- 
press contract  as  indorser,  and  not  having  re- 
ceived any  consideration,  cannot  be  charged 
upon  an  implied  promise.     A  note  cannot  be 
given  in  evidence  under  the  money  counts, 
unless  it  be  shown  that  the  party  sought  to  be 
charged  has  received  consideration.     3  Camp., 
100;  8  Taunt.,  737;  4  Esp.  (JV.  P.),  201;  3  East, 
72,  177;  7  T.  R.,  752;  1  East,  434;  Chit.  Bills., 
363-367;  2  Stark.,  302,  n.;    7  Wh.,  35.     The 
evidence  of  protest  was  defective. 

Mr.  £.  Barnes,  for  defendant  in  error. 
The  evidence  of  protest  was  sufficient.  20 
Johns.,  168;  15  Mass.,  380  ;  2  Wend.,  513;  1 
Stark. Ev.,  319.  Here  was  no  division  of  an  ex- 
isting cause  of  action;  the  right  of  the  plaintiff 
to  demand  the  moneys  claimed  in  the  second 
suit  had  not  accrued  when  the  first  suit  was 
commenced.  A  party  who  has  an  indemnity 
may  sue  from  time  to  time  as  he  sustains  in- 
jury. The  note  was  given  in  evidence  in  the 
former  suit  as  mere  matter  of  inducement ;  it 
was  not  the  basis  of  the  action.  Where  a  form- 
er recovery  is  pleaded,  the  plaintiff  may  new 
assign  and  give  evidence  of  what  transpired  on 
the  former  trial,  to  show  that  the  causes  of  ac- 
tion are  different.  6  T.  R.,  607;  2  Johns.,  227; 

16  Id.,  136  ;    6  Cow.,  225  ;    1  Stark.  Ev.,  200. 
An  indorser  is  subject  to  the  same  liabilities  as 
the  drawer;  he  is  bound  to  pay  the  debt,  and 
indemnify  every  subsequent  indorser,  although 
he  has  received  no  consideration,  the  subse- 
quent indorser  having  assumed  responsibility 
upon  the  strength  of  his  engagement.  2  Burr. , 
647;    6  Cr.,  222  ;    1  Str.,  480;  1  Salk.,  125;    2 
Stark.  Ev.,  267;    4  Mass.,  258;   6  Wh.,  151;  3 
East,   483;    Chit.,  Bills,  126  ;    Bayley,  66  ;    2 
Camp.,  182;  Peake  Ev.,  221;  7  Johns.,  361;  10 
288*]  Id.,  224  ;    13  Id.,  52  ;    *18  Id.,  327  ;    1 
Pet.,  92;  3  Salk.,  68;  5  Cr.,  49;  3 Kent,  Com., 
56;  5  Taunt.,  192;  3 Esp.  (N.  P.),  46,  Peake  (N. 
P.),  216  ;  9  Serg.  &  R.,  240.     Payments  made 
by  a  subsequent  indorser  are  for  the  benefit  of 
a  prior  indorser,  and  discharge  him  pro  tanio. 
2 Com.,  149;  Chit.,  Cont.,  179.    The  decisions 
of  the  Supreme  Court  as  between  these  parties 
are  supported  by  the  case  of  Pownalv.  Ferrand, 
6  Barn.  &  C.,  439. 

Mr.  Sherwood,  in  reply,  said  that  the  de- 
cision in  Pownal  v.  Ferrand  most  probably  was 
founded  on  the  case  in  20  Johns. ,  367,  although 
not  quoted  by  the  court  in  England  and,  there- 
fore, might  be  considered  only  as  a  reiteration 
of  the  same  doctrine. 

The  following  opinion  was  delivered: 
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By  the  Chancellor.  The  testimony  was 
sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations,  as  all  the  payments  were  made  to 
the  bank  by  Butler  within  six  years  after  the 
promise  of  Wright  to  pay  the  demand  as  fast  as 
he  could,  and  before  the  Statute  of  Limitations 
had  attached.  This  suit  was  brought  within  six 
years  thereafter.  If  Butler  had  not  paid  these 
sums  until  after  the  statute  had  actually  run 
as  against  Wright,  it  would  have  presented  an 
entirely  different  question  ;  it  could  hardly 
have  been  said  in  such  case  that  money  had 
been  paid  by  Butler  for  the  defendant,  if  it 
had  been  paid  on  a  demand  for  which  the  lat- 
ter was  no  longer  liable,  either  to  the  indorsee 
or  to  the  bank. 

The  evidence  of  the  demand  and  notice  of 
non-payment  was,  under  the  circumstances, 
sufficient  to  authorize  the  jury  to  find  that  the 
demand  of  payment  of  the  note  was  regularly 
made,  and  that  notice  of  non-payment  was  giv- 
en to  the  indorsers.  Again;  the  record  of  the 
former  recovery  between  these  parties,  in 
which  the  same  question  necessarily  arose  and 
was  decided  by  the  jury,  was  in  evidence;  and 
this  alone  was  sufficient,  if  not  conclusive,  to 
establish  the  fact  of  demand  and  notice.  4 
Hayw.,  208;  2  Wash.,  64;  2  Hen.  &  M.,  55;  5 
Conn.,  550.  In  actions  where  the  former  re- 
covery can  be  set  up  in  pleading  by  way  of 
*estoppel,  the  party  must  plead  it,  or  it  [*289 
will  not  be  conclusive  upon  the  jury  in  the 
second  action;  but  in  actions  of  assumpsii,  etc., 
where  the  party  has  no  opportunity  to  plead 
the  former  verdict  as  an  estoppel,  the  record 
thereof  may  be  given  in  evidence,  and  is  con- 
clusive and  binding  on  the  party,  the  court  and 
the  jury,  as  to  every  fact  decided  by  the  form- 
er verdict.  1  Salk.,  277;  17  Serg.  &  R.,  319; 
3  Cow.,  120. 

If  the  plaintiff  was  entitled  to  recover  on  the 
money  counts  in  the  first  suit  only  for  the 
amount  which  he  had  then  paid,  that  recovery 
can  be  no  bar  to  the  present  action,  which  is 
for  an  entirely  different  debt,  although  it  grows 
out  of  the  same  transaction.  That  recovery 
was  as  for  so  much  money  paid  for  the  de- 
fendant at  his  request,  and  no  more  could  be 
recovered  than  the  plaintiff  had  actually  paid 
at  that  time.  The  request  is  implied  from  the 
situation  of  the  parties,  and  from  the  legal 
liability  of  the  defendant  to  indemnify  the 
plaintiff,  or  to  repay  him  whatever  he  might 
be  liable  to  pay  on  the  note;  but  the  implied 
promise,  which  was  the  foundation  of  the  first 
suit,  was  to  pay  the  amount  which  he  had 
then  paid.  It  is  like  the  case  of  principal  and 
surety,  where  the  request  to  pay  is  implied 
from  the  legal  liability  of  the  latter,  incurred 
for  the  benefit  of  the  former.  The  moment 
the  surety  has  been  compelled  to  pay  anything 
on  account  of  the  suretyship,  he  may  bring  an 
action  for  money  paid,  and  the  law  raises  a 
promise  to  repay  the  amount;  but  it  does  not 
raise  a  promise  to  pay  any  further  amount  un- 
til he  has  been  compelled  to  pay  more,  as  it 
cannot  then  be  known  that  the  principal  will 
not  himself  prevent  the  necessity  of  further 
payment.  Whether  in  such  a  case  the  court 
would  permit  several  actions  to  be  brought, 
where  all  the  payments  had  been  made  previ- 
ous to  the  commencement  of  the  first  suit,  is 
not  necessary  to  be  determined  in  this  cause. 
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The  defendant  always  has  it  in  his  power  to 
prevent  any  suit  by  paying  what  is  due,  if  he 
is  solvent;  and  if  he  is  irresponsible,  there  is 
very  little  danger  that*  those  who  have  been 
obliged  to  pay  money  on  his  account,  will  risk 
the  chances  of  further  loss  by  bringing  several 
suits,  when  one  is  sufficient  to  obtain  the  de- 
mand. 

29O*]  *The  only  remaining  question  is  the 
one  which  was  involved  in  the  decision  of  the 
first  suit.  At  the  time  of  that  decision  this  was 
certainly  a  new  question  ;  and  Justice  Platt, 
who  differed  from  the  rest  of  the  court,  hesi- 
tated on  account  of  there  being  no  precedent 
for  such  a  recovery;  but  since  that  time  the 
same  question  has  arisen  in  the  Court  of  K.  B. 
in  England,  and  has  been  decided  in  the  same 
way.  In  Pownal  v.  Ferrand,  6  Barn.  &  C.,  439, 
the  holder  of  a  bill  sued  the  acceptor  and  in- 
dorsee, in  separate  suits,  and  obtained  judg- 
ments against  all.  Pownal,  the  indorser,  paid 
£40  towards  the  bill,  and  the  residue  was  col- 
lected on  an  execution  in  the  suit  against  the 
acceptor;  and  the  court  held  that  the  indorser 
might  recover  back  the  £40  in  an  action  for 
money  paid  for  the  use  of  the  acceptor.  In  the 
recent  case  of  Cole  v.  Gushing,  8  Pick.,  48,  the 
Supreme  Court  of  Mass.,  permitted  the  first  in- 
dorser of  a  note  to  recover  against  the  maker, 
who  had  signed  it  merely  for  the  accommoda- 
tion of  the  payee,  although  the  defendant  was 
in  jail  on  execution  at  the  suit  of  a  subsequent 
holder,  at  the  time  of  the  suit  by  the  indorsee; 
the  latter  having  actually  paid  the  amount  to 
the  holder.  If  the  plaintiff  had  been  the  legal 
owner  of  the  whole  of  the  note  at  the  time  this 
suit  was  commenced,  so  as  to  have  been  in  a 
situation  to  strike  out  the  subsequent  indorse- 
ments, and  recover  against  the  prior  indorser 
in  the  usual  manner  by  a  special  count  on  the 
note  itself,  I  think  this  suit  for  money  paid  for 
the  use  of  the  defendant  and  at  his  request, 
could  not  have  been  sustained.  These  actions 
on  the  money  counts  are  resorted  to  as  substi- 
tutes for  bills  in  chancery,  and  ought  to  be  en- 
couraged whenever  the  law  affords  no  other 
remedy,  and  where  a  court  of  equity  would 
compel  the  defendant  to  repay  to  the  plaintiff 
a  sum  of  money  which  the  latter  had  been  com- 
pelled to  pay  for  his  benefit.  The  recovery  in 
this  case  has  been  sustained  by  the  Supreme 
Court  on  that  principle,  and  I  think  their  judg- 
ment should  be  affirmed. 

It  being  the  unanimous  opinion,  of  this  court 
that  the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  it  was  affirmed  accordingly. 

Affirming-S.  C.,  2  Wend.,  369 ;  8.  C.,  before,  20 
Johns.,  367. 

Cited  in— 12  Wend.,  403 ;  18  Wend.,  118 ;  6  Hill,  125 ; 
3  Den.,  361;  6  Paige,  145;  9  Paige,  452;  3  Barb.  Ch., 
343;  3  N.  Y.,  523;  40  N.  Y.,  404;  62  N.  Y.,  374,  447;  66  N. 
Y.,  626 ;.  2  Barb.,  145;  3  Barb..  642:  8  Barb.,  172;  13 
Barb.,  160;  15  Barb.,  321;  16  Barb.,  179 ;  35  Barb.,  302  ; 
44  Barb.,  217 ;  55  111.,  512 ;  107  Mass.,  547;  36  Am.  Dec., 
373  (12  Vt.,  692);  44  Am.  Dec.,  343  (17  Vt.,  419). 
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Agreement  Extending   Time  of  Payment — Not 
Basis  for  Independent  Action. 


NOTE.— Covenant  not  to  sue—  WTienabar.  Seegen- 
erally,Chandler  v.  Herrick,  19  Johns.,  129,  note;  Cats- 
kill  Bank  v.  Messenger,  9  Cow.,  37,  note.  As  to  meas- 
ure of  damages  for  breach  of  covenant  not  to  sue.  See, 
Deyo  v.  Waggoner,  19  Johns.,  241,  note. 
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Where  the  holder  of  a  note  over  due,  for  a  valid 
consideration  agrees  not  to  sue  the  debtor  for  a  lim- 
ited time,  and  in  violation  of  such  agreement  com- 
mences a  suit  on  the  note  before  the  expiration  of 
the  time  agreed  on,  the  remedy  of  the  debtor  is  to 
set  up  such  agreement  by  way  of  defense  to  the  ac- 
tion ;  he  cannot  sustain  an  action  on  his  part  for  a 
violation  of  the  agreement. 

Citations— 9  Johns.,  232 ;  8  Johns.,  192, 470;  1  Johns. 
Cas.,22;  3  Johns.,  528;  1  Cow.,  249;  3  Camp.,  57  ;  9 
Johns.,  232,  244;  2  Johns.,  186,  443;  lAnd.,  307;  8 
Pick.,  229 ;  3  D'Anver  Abr.,  426 ;  J.  Bridg.,  117  ;  Cro. 
Eliz.,  623 ;  12  Johns.,  374. 

TERROR  from  the  Supreme  Court.  Feb.  2, 
J-J  1824,  in  consideration  of  Pearl  paying  the 
costs  of  a  suit  commenced  against  him  by  Wells, 
and  also  paying  Wells  $8,  the  amount  of  an 
account  demanded  by  him,  the  justice  of  which 
Pearl  denied,  Wells  agreed  to  delay  payment 
on  a  note  of  $30,  which  he  held  against  Pearl, 
due  in  1820,  and  not  to  sue  on  the  same  for  five 
months.  In  violation  of  this  agreement  Wells, 
nine  days  after  the  agreement,  commenced  a 
suit  before  a  justice  on  the  note.  Pearl  pleaded 
the  agreement  in  bar,  and  on  the  trial  before 
the  justice  offered  to  prove  it;  which  evidence 
was  objected  to  by  Wells,  and  excluded  by 
the  justice,  who  gave  judgment  for  Wells  for 
the  amount  of  the  note.  Pearl  appealed  to  the 
Washington  C.  P.,  where  it  was  decided  that 
the  agreement  was  no  bar  to  the  suit;  that  the 
remedy  of  Pearl  was  by  action;  and  judgment 
was  given  for  Wells  for  the  amount  of  the 
note.  Pearl  thereupon  commenced  a  suit  be- 
fore a  justice,  declaring  on  the  agreement  and 
claiming  damages;  Wells  pleaded  the  general 
issue  and  the  former  suit  by  him  against  Pearl, 
averring  that  in  such  suit  the  present  demand 
of  Pearl  was  or  ought  to  have  been  set  off; 
Pearl  recovered  $31.21  damages,  and  Wells  ap- 
pealed to  the  Washington  C.  P.  On  the  trial 
in  the  C.  P.,  the  above  facts  appeared,  and  the 
defendant,  Wells,  insisted  on  the  former  trial 
and  judgment  on  the  note  as  a  bar  to  the  ac- 
tion; the  C.  P.  decided  that  such  trial  and  judg- 
ment formed  no  bar  to  the  plaintiff's  recovery; 
and  the  jury  found  a  verdict  in  favor  of  Pearl  for 
$12.50,  for  which  sum  judgment  was  rendered. 
Wells,  on  a  bill  of  exceptions,  sued  out  a  writ 
of  error  to  the  *Supreme  Court,  where  [*292 
the  judgment  of  the  C.  P.  was  reversed,  and  a 
venire  de  now  awarded;  whereupon  Pearl  sued 
out  a  writ  of  error  to  this  court.  The  follow- 
ing is  the  opinion  delivered  in  the  Supreme 
Court: 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  the  plaintiff's 
cause  of  action  was  barred  by  the  former  suit 
between  the  same  parties.  The  court  below 
held  that  it  was  not;  to  which  decision  the  de- 
fendant below,  the  plaintiff  in  error,  excepted. 
If  the  agreement  upon  which  this  suit  is  found- 
ed, was  a  valid  defense  to  the  suit  brought  by 
Wells  upon  the  note,  then,  although  it  was 
offered  as  a  defense  and  improperly  overruled 
by  the  court,  still  it  cannot  be  the  foundation 
of  a  new  action.  The  erroneous  decision  of  the 
court  should  have  been  corrected  by  writ  of 
error.  9  Johns.,  232. 

The  agreement  of  Wells  to  postpone  the  col- 
lection of  Pearl's  note  for  five  months  was  sup- 
ported by  a  good  consideration.  It  was  the 
payment  by  Pearl  of  an  account  of  Wells 
against  him  of  $8,  the  justice  of  which  was  de- 
nied by  Pearl.  The  consideration  was  the  set- 
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tlement  and  payment  of  a  disputed  account, 
the  avoiding  of  the  expense  and  delay  of  a  law 
suit.  This  was  clearly  sufficient  to  support  the 
promise  to  extend  the  time  of  payment  of  the 
note,  and  was  not  usurious.  The  damages  for 
the  breach  of  this  agreement  could  not  have 
been  offset  in  the  suit  upon  the  note.  They 
were  not  an  existing  demand  at  the  commence- 
ment of  that  suit;  that  is  necessary  to  author- 
ize an  offset,  8  Johns.,  470.  But  I  do  not  per- 
ceive why  the  agreement  was  not  a  perfect  de- 
fense to  the  suit  upon  the  note.  The  case  of 
Keating  v.  Price,  1  Johns.  Gas.,  22,  decided 
that  the  time  of  performance  of  a  written  con- 
tract may  be  enlarged  by  parol,  and  in  that 
case  the  plaintiff  prevailed  upon  the  plea  of  the 
general  issue ;  it  appearing  that  the  suit  was  com- 
menced before  the  expiration  of  the  enlarged 
time.  It  is  true  that  was  not  a  contract  for  the 
payment  of  money,  but  a  special  contract  for 
the  delivery  of  a  quantity  of  staves;  but  the 
principle  must  be  equally  applicable  to  both 
classes  of  cases.  In  Fleming  v.  Gilbert,  3  Johns., 
293*]  528.  the  same  principle  was  applied  *to 
the  case  of  a  bond,  and  a  parol  agreement  to 
enlarge  the  time  of  performance  of  the  condi- 
tion was  sustained.  1  Cow.,  249;  3  Camp.,  57. 

The  agreement  of  Wells  in  this  case  to  post- 
pone the  payment  of  the  note  for  five  months, 
is  to  have  the  same  effect  as  though  it  had  been 
a  part  of  the  original  contract,  and  shows  that 
the  plaintiff  had  no  cause  of  action  when  his 
suit  was  commenced.  It  was  a  perfect  defense 
to  the  suit  upon  the  note,  and  the  Court  of  C. 
P.  erred  in  excluding  it;  but  Pearl,  the  then 
defendant,  having  submitted  to  that  decision 
instead  of  resorting  to  his  bill  of  exceptions 
and  writ  of  error,  cannot  now  sustain  an  orig- 
inal action  for  the  violation  of  that  agreement. 
The  case  of  White  v.  Ward,  9  Johns.,  232,  is 
decisive  upon  this  point. 

The  court  below,  therefore,  erred  in  decid- 
ing that  the  former  suit  was  not  a  defense  to 
this  action,  and  the  judgment  must  be  re- 
versed. 

Mr.  D.  Russell,  for  the  plaintiff  in  error. 
The  agreement  was  supported  by  a  good  and 
valid  consideration,  and  was,  therefore,  the 
foundation  of  an  action.  An  agreement  sus- 
pending the  time  of  payment  of  a  debt,  is  no 
defense  to  an  action  for  the  recovery  of  the 
debt,  but  gives  the  party  a  right  of  action 
against  the  promisor  or  covenantor.  4  Mass., 
414;  1  Cowp.,  47;  8  Johns.,  192.  The  case  of 
White  v.  Ward,  9  Johns. ,  232,  cited  in  the  opin- 
ion of  the  Supreme  Court,  is  distinguishable 
from  the  present  case.  There  the  defendant  had 
a  perfect  defense  to  the  action,  of  which  he  omit- 
ted to  avail  himself,  and  it  was  correctly  held 
that  he  should  not  be  allowed  to  turn  round 
and  sue  the  plaintiff  for  the  matter  which  he 
might,  and  ought  to  have  set  up  in  defense  to 
the  action  against  him. 

Mr.  S.  Stevens,  for  defendant  in  error.  The 
agreement  was  a  good  defense  to  the  action  on 
the  note.  3  Camp.,  67;  1  Johns.  C.,  22;  1  Cow., 
249.  Having  omitted  to  avail  himself  of  such 
defense,  the  party  is  precluded  from  subse- 
quently making  it  the  foundation  of  an  action 
either  at  law  or  in  equity.  Prec.  in  Ch.,  221  ; 
3  Atk.,  224;  1  Vern.,  176;  2  Gas.  in  Ch.,  95;  7 
294*1  *T.  R,  269;  1  Johns.  C.,  136;  8  Johns., 
453;  9  Id.,  232,  244;  12  Id.,  346.  Although  the 
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Court  of  C.  P.  erred  in  excluding  the  defense 
when  offered,  the  judgment  in  the  first  suit, 
until  reversed,  is  a  bar  to  the  subsequent  suit 
7  T.  R,  269  ;  1  Johns.  C.,  136;  8  Johns.,  453; 
14  Id.,  377;  3  Cow.,  125.  A  suit  cannot  be  sus- 
tained upon  facts  which  constitute  only  a  de- 
fense to  an  action.  7  T.  R,  269;  12  Johns.,  346 
374. 

Mr.  Russell,  in  reply.  When  it  is  in  the 
power  of  a  defendant  to  defeat  an  action  by 
matter  of  defense,  and  it  is  solely  matter  of  de- 
fense, if  he  omits  to  avail  himself  of  it,  he  is 
precluded  from  subsequently  bringing  an  ac- 
tion; but  where  what  might  be  interposed  as 
matter  of  defense  affords  a  substantive  cause 
of  action,it  is  in  the  election  of  a  party,  whether 
he  will  take  one  course  or  the  other.  The 
agreement  gave  Pearl  a  substantive  cause  of 
action  the  moment  it  was  violated.  He  set  it 
up  as  a  defense  and  it  was  rejected,  not  because 
it  was  unsupported  by  proof,  but  because  it 
was  deemed  inadmissible  as  a  defense.  Such 
rejection  did  not  deprive  him  of  his  right  of 
action,  nor  of  his  claim  to  damages  for  its  viola- 
tion; he  was  entitled  to  recover  back  the  con- 
sideration paid,  and  the  costs  to  which  he  was 
improperly  subjected. 

The  following  opinion  was  delivered  : 

By  the  Chancellor.  The  defendant  Wells, 
for  a  good  and  valuable  consideration,  agreed 
with  the  plaintiff  Pearl  to  wait  upon  him  for 
the  payment  of  a  note  then  due  for  the  period 
of  five  months  from  the  date  of  the  agreement. 
A  few  days  after,  he  brought  a  suit  on  the  note, 
and  this  agreement  was  set  up  by  way  of  de- 
fense; it  was  overruled  by  the  court,  and  the 
amount  of  the  note  was  recovered  against 
Pearl.  The  latter  then  brought  this  suit  for  a 
breach  of  the  agreement,  and  recovered  in  the 
Court  of  C.  P.  of  Washington  Co.  On  a  writ 
of  error  to  the  Supreme  Court  the  judgment 
was  reversed,  on  the  ground  that  the  agree- 
ment did  not  form  a  substantive  ground  of  ac- 
tion, and  was  available  only  as  a  defense  to  a 
suit  on  the  note  until  the  expiration  *of  [*295 
the  time  fixed  by  the  agreement.  The  correct- 
ness of  this  latter  decision  is  the  only  question 
which  arises  on  this  writ  of  error. 

The  counsel  for  the  plaintiff  in  error  has 
argued  this  cause  upon  the  supposition  that 
the  agreement  on  which  his  suit  was  brought 
was  a  promise  on  the  part  of  the  defendant  not 
to  sue  the  plaintiff  on  the  $30  note,  for  the 
term  of  five  months.  If  he  was  correct  in  this 
construction  of  the  contract,  it  probably  could 
not  have  been  pleaded  in  bar  to  the  suit  on  the 
note,  as  a  personal  action  once  suspended  by 
the  voluntary  act  of  the  party  is  forever  gone. 
It  would  in  that  case  operate  as  a  release  of 
the  debt,  contrary  to  the  intention  of  the  par- 
ties. For  this  reason  a  covenant  never  to  sue 
the  sole  party  liable  to  an  action  operates  as  a 
release  to  avoid  circuity  of  action,  but  a  cove- 
nant not  to  sue  within  a  limited  period  cannot  be 
pleaded  in  bar  of  the  action,  but  the  defendant 
must  seek  his  remedy  by  an  action  on  his  cove- 
nant. Cuylerv.  Cuyler,  2  Johns.,  186;  Harri- 
son v.  Wilcox,  2  Johns.,  448.  Thus  in  the 
case  of  Dowse  v.  Jefferies,  1  And.  Rep. ,  307, 
where  to  an  action  on  an  obligation  the  de- 
fendant pleaded  that  by  an  agreement  under 
seal  since  the  making  of  the  obligation,  the 
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plaintiff  covenanted  not  to  sue  or  molest  the 
defendant  on  the  obligation  before  the  feast  of 
St.  John  the  Baptist,  in  1590,  the  court  held 
this  was  no  bar  to  the  action,  but  that  the  de- 
fendant might  recover  damages  on  the  cove- 
nant, if  he  was  sued  before  that  time.  The 
same  point  was  recently  decided  by  the  Su- 
preme Court  of  Mass. ,  in  the  case  of  Perkins 
v.  Oilman,  8  Pick.,  229.  But  if  the  obligee 
covenants  not  to  sue  for  a  limited  period,  and 
that  if  a  suit  is  brought  within  that  time  the 
obligation  shall  be  void,  such  covenant  may  be 
pleaded  as  a  bar  to  the  suit  if  brought  before 
the  expiration  of  the  time  limited.  3  D' Anver's 
Abr.,  426;  J.  Bridg.,  117. 

The  agreement  as  proved  in  this  case,  how- 
ever, was  an  agreement  to  extend  the  time  of 
payment  of  the  note  for  the  period  of  five 
months  ;  being  founded  on  a  good  considera- 
tion it  was  binding  and  operative,  and  sus- 
pended the  right  of  action  on  the  original  con- 
296*J  tract  until  default  should  be  made  *in 
the  payment  thereof  at  the  expiration  of  the 
five  months  ;  and  even  if  it  had  been  a  bond 
with  a  penalty  it  would  have  operated  as  a  de- 
feasance thereof,  and  might  have  been  pleaded 
in  bar  of  an  action  brought  within  that  time. 
3  Johns.,  528;  1  Johns. Gas.,  22;  Cro.  Eliz.,  623; 
J.  Bridg.,  117.  As  this  was  the  legal  effect  of 
the  promise  it  was  the  duty  of  the  maker  of  the 
note  to  set  it  up  by  way  of  defense  to  that  ac- 
tion. If  he  established  the  fact  of  the  exten- 
sion of  the  time  of  payment,  and  the  court  im- 
properly rejected  that  defense,  his  only  remedy 
was  by  a  writ  of  error  in  the  original  cause  to 
reverse  that  decision.  As  the  party  was  enti- 
tled to  the  full  benefit  of  the  agreement,  by 
way  of  defense  to  the  action  on  the  note,  he 
cannot  make  it  a  substantive  ground  of  recov- 
ery in  this  suit.  9  Johns.,  244;  12  Id.,  374.  It 
is  not  necessary,  therefore,  to  inquire  whether 
the  decision  in  the  first  suit  was  conclusive  evi- 
dence that  no  such  agreement,  as  was  attempted 
to  be  established  in  this  suit,  was  in  fact  made. 

In  my  opinion  the  judgment  of  the  Supreme 
Court  was  correct,  and  should  be  affirmed. 

All  the  members  of  the  court,  except  Sena- 
tors Allen  and  Rexford,  being  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  it  was  accordingly,  by  a  vote  of  14 
to  2,  affirmed. 

Cited  it— 20  Wend.,  203 ;  5  Duer,  208. 
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Attorney  and  Client — Double  Costs  in  Action 
against  Officer — Who  Entitled  to — Court  of 
Errors — How  Many  must  Concur. 

Double  costs  awarded  to  an  officer  in  a  suit  againsi 
him  for  acts  done  in  the  discharge  of  the  duties  o: 
his  office  belong  to  the  party,  aud  not  to  the  at 
torney  who  conducted  the  defense. 

Where  an  officer  is  sued  for  acts  done  by  him,  i: 
the  party  in  the  process  under  which  the  acts  are 
done  indemnifies  the  officer,  and  assumes  the  de 
fense  of  the  suit,  he,  and  not  the  officer,  is  entitlec 
to  the  double  costs,  in  case  judgment  passes  agains 
the  plaintiff  in  the  suit. 

In  the  Court  for  the  Correction  of  Errors  a  judg 
ment  of  affirmance  or  reversal  is  effective,  if  at  leas 
ten  members  concur  in  the  decision,  provided  tha 
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ilneteen  members  are  present  when  the  decision  is 
made,  although  the  remaining  nine  members  do  not 
vote  in  the  decision  of  the  question,  and  have  not 
even  heard  the  argument  of  the  cause. 

Citations— 1  R.  L.,  155 ;  5  Taunt.,  820 ;  12  Johns., 
15  ;  2  Com.  Cont.,  6 ;  15  Johns.,  147,  405 ;  1  R.  L..  345, 
ec.  7 ;  2  R.  8.,  614,  sec.  12 ;  3  Cai.,  164 ;  5  Johns.,  182 ; 

Johns.,  254  ;  Cowp.,  814 ;  Saund.,  PI.  &  Ev.,  157, 158, 
65. 

TRROR  from  the  Supreme  Court.  McFar- 
land,  a  deputy  of  the  sheriff  of  the  County 
of  Washington,  was  sued  in  two  actions  for 
acts  done  by  him  in  his  character  as  a  deputy- 
sheriff,  under  an  execution  in  favor  of  M.  Bill- 

_s.  The  plaintiff  in  the  execution  agreed  to 
ndemnify  the  deputy,  and  retained  Messrs. 
Orary  and  McLean,  attorneys  of  the  Supreme 
"Jourt,  to  defend  the  suits.  In  one  of  the  suits 
udgment  as  in  case  of  nonsuit  was  obtained, 
and  in  the  other  the  plaintiff  was  nonsuited  on 
the  trial.  The  attorneys  taxed  double  costs 
against  the  plaintiffs  in  those  suits,  amounting 
n  the  two  suits  to  $379.05,  which  were  paid  to 
and  received  by  McLean,  one  of  the  attorneys. 
VtcFarland  demanded  of  McLean,  that  all 
the  costs  received  over  and  above  single  costs 
should  be  paid  to  him.  McLean  refused  to  com- 
ply with  the  demand,  denying  his  liability  for 
mything  except  the  disbursements,  which  he 
had  already  paid  to  Billings.  The  jury,  under 
a  charge  from  the  presiding  judge,  that  the 
plaintiff  was  not  entitled  to  recover,  found  a 
verdict  for  the  defendants.  The  plaintiff  ex- 
epted,  and  applied  to  the  Supreme  Court  for 
a  new  trial,  who  refused  the  same,  and  gave 
judgment  for  the  defendants.  See  8  Cow.,  253. 
The  plaintiff  sued  out  a  writ  of  error. 

Messrs.  J.  L.  Wendell  and  D.  Russell, 
for  plaintiff  in  error.  The  attorneys  were 
legally  entitled  to  but  single  costs  ;  all  beyond 
*belonged  to  their  client.  As  between  [*298 
them  the  question  of  double  costs  cannot  arise. 
By  the  fee  bill,  attorneys  can  demand  only  sin- 
gle costs  ;  if  they  take  more  they  violate  the 
statute  ;  and  if  they  cannot  take  they  cannot 
retain  more  than  single  costs,  when  the  money 
is  paid  to  them.  Suppose  the  costs  had  been 
paid  to  the  client  instead  of  the  attorneys, 
could  they  have  recovered  double  costs  of  him; 
or  suppose  the  plaintiffs  in  the  suits  had  been 
irresponsible,  could  they  have  recovered  double 
costs  of  their  client  ?  The  principle  of  the  de- 
cision in  Scott  v.  Elmendorf,  12  Johns.,  315, 
that  the  costs  taxable  in  the  cause  are  the  rule 
of  the  attorneys  compensation,  though  correct 
in  that  case,  with  all  due  respect,  is  supposed 
to  be  inapplicable  here.  There  the  attorney 
sought  to  subject  his  client  to  the  payment  of 
an  amount  beyond  the  taxed  bill,  and  he  was 
not  permitted  to  recover,  on  the  presumption 
that  he  had  assumed  the  charge  of  the  suit  with 
reference  to  the  taxed  bill  as  the  standard  of 
compensation  ;  thus  the  court  limited  his  de- 
mand. Here  the  attorneys  not  only  claim  the 
ordinary  costs  allowed  by  the  fee  bill,  but  de- 
mand double  the  amount.  To  allow  the  claim 
would  be  to  adopt  a  principle  directly  the  re- 
verse of  that  which  governed  in  Scott  v.  Elmen- 
dorf ;  for  although  nominally,  the  taxed  bill  is 
demanded,  virtually  double  the  amount  al- 
lowed by  law  for  such  services  is  asked.  An 
attorney  is  entitled  only  to  a  remuneration  for 
his  services,  as  regulated  by  the  fee  bill ;  the 
circumstance  of  his  client  recovering  double 
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costs,  gives  him  no  greater  or  better  right  to 
demand  double  the  usual  rate  of  compensation, 
that  what  belongs  to  the  jurors,  the  witnesses 
and  the  officers  of  the  court  ;  if  the  claim  of 
the  attorney  is  well  founded,  that  of  the  others 
cannot  be  resisted.  Besides,  to  adopt  the  prin- 
ciple throughout,  that  "the  costs  taxable  in  the 
cause"  are  the  rule  of  the  attorneys'  compen- 
sation, would  frequently  operate  unjustly  ;  as 
for  instance,  when  a  trifling  verdict  is  found 
for  the  plaintiff  in  an  action  where  no  more 
costs  than  damages  are  recovered,  an  attorney 
would,  in  such  case,  recover  perhaps  only  $5, 
when,  according  to  the  fee  bill,  he  might  de- 
mand perhaps  ten  times  that  amount.  Double 
costs  are  gived  to  officers  as  an  indemnity  for 
299*]  the  *trouble  and  expense  incurred  in 
defending  suits  to  which  they  are  exposed 
from  their  official  stations,  and  to  punish  par- 
ties for  groundless  provocations  of  public  of- 
ficers. In  the  words  of  the  statute,  they  are 
given  for  the  wrongful  vexation  of  the  officer, 
1  R.  L.,  155  ;  so  it  is  also  said  they  are  given 
for  a  supposed  oppression  of  the  officer,  5 
Taunt.,  820;  but  whatever  be  the  reason, when 
given,  they  belong  to  the  officer  and  not  to  the 
attorney. 

The  action  was  properly  brought  in  the  name 
of  McFarland  ;  he,  and  not  Billings,  was  en- 
titled to  double  costs  ;  he  was  the  party  to  the 
record,  and  the  costs  were  adjudged  to  him  ; 
not  only  nominally,  but  in  fact,  was  he  the 
party  ;  for  if  the  plaintiffs  in  the  suits  against 
him  had  prevailed,  and  his  indemnity  had 
proved  fruitless,  he  would  have  been  the  suf- 
ferer. No  claim  either  legal  or  equitable  ac- 
crued to  Billings,  to  demand  the  double  costs, 
by  reason  of  his  engagement  to  indemnify  the 
officer,  and  his  subsequent  retainer  of  the  at- 
torneys ;  there  was  no  assignment  to  Billings 
of  the  right  to  double  costs — no  actual  agree- 
ment that  he  should  receive  them,  and  none 
can  be  implied  from  the  circumstances  of  the 
case.  They  belong  to  the  officer,  and  without 
an  express  agreement,  he  cannot  be  devested 
of  them;  nay,  it  well  may  be  doubted  whether 
it  would  not  be  an  abuse  of  power  in  the  of- 
ficer to  transfer  the  right  to  double  costs  to  a 
party  litigant.  In  the  retainer  of  the  attorneys, 
Billings  acted  as  the  agent  of  McFarland;  and 
although.upon  principles  of  equity,  McFarland 
would  have  been  bound  to  pay  over  to  him  the 
single  costs,  in  case  the  costs  had  been  paid  to 
him  instead  of  being  paid  to  the  attorneys, 
McFarland  could  not  have  been  compelled  to 
pay  over  the  double  costs,  because,  in  ordinary 
cases,  single  costs  would  have  been  all  that 
could  have  been  recovered  by  Billings ;  and 
the  circumstance  of  his  having  undertaken  the 
defense  of  suits  brought  against  an  officer,  gave 
him  no  greater  rights.  But  if  Billings  is  en- 
titled to  the  costs,  the  suit  may  well  be  consid- 
ered as  prosecuted  in  the  name  of  McFarland, 
as  his  trustee,  and  for  his  benefit.  1  Chit.  PI. , 
4.  Why  should  the  attorneys  be  permitted  to 
interpose  the  objection  that  the  suit  should  be 
3OO*]  in  the  *name  of  Billings  ?  If  they  have 
doubts  as  to  the  person  to  whom  the  costs  be- 
long, let  them  file  their  bill  of  interpleader. 

Mr.  S.  Stevens,  for  the  defendants  in  error. 
The  taxable  costs  in  a  cause,  although  nomi- 
nally awarded  to  the  party,  belong  to  the  at- 
torney, and  his  lien  upon  them  will  be  protect- 
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ed.  3  Cai.,  165  ;  15  Johns.,  405.  Double  costs, 
are  given  to  public  officers  sued  for  acts  done 
in  their  official  capacities,  on  account  of  the 
increased  difficulty  in  making  such  defenses, 
and  the  extra  labor  imposed  on  the  attorney  in 
conducting  them;  and  the  question  resolves  it- 
self into  the  inquiry,  is  the  attorney  entitled 
to  the  costs  awarded  to  his  client  and  recovered 
of  his  adversary  for  the  additional  labor  of  the 
attorney,  or  do  they  go  to  the  party?  The  rule 
adopted  in  Scott  v.  Mmendorf,  12  Johns.,  315, 
sanctioned  by  the  Supreme  Court  in  this  case, 
is  the  only  true  rule,  except,  perhaps,  where 
nominal  damages  are  awarded  to  the  plaintiff, 
and  where  no  greater  costs  than  damages  are 
given;  in  such  case  it  would  be  inequitable  that 
the  attorney  should  be  deprived  of  a  just  com- 
pensation by  reason  of,  perhaps,  the  bad  char- 
acter of  the  plaintiff  in  an  action  of  slander. 
Until  this  action  was  brought  it  was  never 
questioned  that  the  costs  taxed  in  a  cause, 
whether  double  or  single,  belonged  to  the  at- 
torney. On  the  affirmance  of  a  judgment  after 
a  writ  of  error,  where  double  costs  are  awarded, 
they  always  go  to  the  attorney. 

If  the  attorneys  are  responsible  for  the  excess 
beyond  single  costs,  they  are  not  liable  to  the 
plaintiff  in  error  ;  between  him  and  them  the 
relation  of  attorney  and  client  never  existed  ; 
they  were  retained  by  Billings,  the  party  in  the 
execution,  who  indemnified  the  officer,  con- 
ducted the  defense  of  the  suits,  and  made  the 
necessary  disbursements,  and  to  whom  such 
disbursements  were  repaid  by  the  attorneys. 
Billings,  instead  of  being  the  agent,  was  the 
principal  ;  and  although  McFarland  was  the 
party  on  the  record,  he  was  so  but  nominally  ; 
Billings  being  the  real  party,  and  in  this,  as  in 
all  similar  cases,  the  law  regards  the  real,  and 
not  the  nominal  *party.  It  cannot  be  [*3O1 
urged  that  the  security  which  McFarland  had 
taken  for  his  indemnity  might  have  proved  in- 
sufficient. When  a  bond  of  indemnity  is  tak- 
en, the  law  presumes  that  the  party  will  not 
be  damnified.  7  Cow.,  358.  Having  required 
an  indemnity,  he  can  look  to  it  alone,  and  hav- 
ing intrusted  the  defense  of  the  suits  to  Bill- 
ings, he  could  not  even  have  sued  the  attorneys, 
had  they  mismanaged  the  causes,  and  wrong- 
fully suffered  the  plaintiffs  to  recover. 

It  cannot  avail  the  plaintiff  in  error  to  urge 
that  the  suit  was  prosecuted  in  his  name  for  the 
benefit  of  Billings,  as  Billings,  in  an  action  in 
his  own  name,  might  have  shown  that  McFar- 
land was  a  mere  nominal  party,  and  under  the 
count  for  money  had  and  received,  would  have 
been  entitled  to  recover.  2  Com.  Cont.,  3,  4  ; 
2  T.  R.  366  ;  19  Johns..  112  ;  Id.,  428.  An 
action  for  money  had  and  received  can  be 
maintained  only  in  the  name  of  him  to  whom 
the  money  belongs  ;  and  in  this  case,  in  equity 
and  good  conscience  it  belonged  to  Billings  ; 
having  incurred  all  the  hazard,  he  was  entitled 
to  all  the  benefits  of  the  defense. 

The  action  was  misconceived ;  it  should  have 
been  against  McLean  alone.  A  suit  will  not 
lie  against  an  attorney  for  money  received,  un- 
til after  demand,  5  Cow.,  376  ;  and  a  demand 
was  made  only  of  McLean.  Again,  if  the 
money  was  wrongfully  detained,  McLean  alone 
is  responsible.  It  is  extortion  for  an  officer  of 
a  court  of  justice  unlawfully  to  take  money 
which  is  not  his  due,  or  more  than  his  due. 
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Co.  Litt.,  368  b;  2Inst.,  210;  4 Com.  Dig.,  264, 
tit.  Extortion.  The  offense  consisting  in  the 
taking,  and  the  money  having  been  received  by 
McLean  alone,  his  partner  in  business,  Crary, 
was  not  liable.  To  subject  both  to  the  offense, 
both  must  be  actors.  1  Esp. ,  361. 

In  reply,  it  was  said  that  a  demand  of  one 
of  the  firm,  who  are  jointly  responsible  for  the 
payment  of  money,  is  as  good  as  if  made  of 
both  partners;  and  that  the  doctrine  in  relation 
to  extortion  was  inapplicable,  as  the  attorneys 
were  sued  for  not  paying  over  money  received 
by  them,  and  not  for  taking  money  by  extor- 
tion. 

3O2*]  *The  following  opinions  were  de- 
livered : 

By  Mr.  Senator  Beardsley.  I  have  come 
to  the  conclusion  that  this  judgment  must  be 
affirmed,  although  for  reasons  different  from 
those  assigned  by  the  Supreme  Court. 

There  is  no  weight  in  the  objection  that 
an  action  should  have  been  brought  against 
M'Lean  alone.  He  and  Crary  were  partners, 
and  for  moneys  received  by  one,  the  copart- 
ners were  liable. 

The  statute  giving  double  costs  to  sheriffs, 
coroners,  justices,  constables,  overseers  of  the 
poor,  etc. ,  was  intended  as  a  protection  to  the 
several  officers  whose  duties  rendered  them 
peculiarly  liable  to  be  subjected  to  suits.  1  R. 
L.,  155.  It  therefore  had  two  objects  in  view: 
one  was  in  a  measure  to  compensate  the  party 
who  should  be  harassed  without  cause,  and 
the  other  was  to  deter  the  bringing  of  frivolous 
causes  against  officers  by  subjecting  the  plaint- 
iff to  double  costs.  5  Taunt.,  820. 

I  feel  a  perfect  conviction  that  the  Legisla- 
ture never  intended  to  give  these  double  costs 
to  the  attorney.  He  runs  no  risk,  nor  is  he 
subjected  to  additional  labor  or  responsibility 
in  defending  a  suit  brought  against  an  officer. 
Single  costs,  under  the  fee  bill,  are  considered 
a  fair  compensation  for  his  services  as  attor- 
ney. Why,  then,  should  he  receive  double 
costs?  The  Supreme  Court  say:  "The  cor- 
rect rule  undoubtedly  is,  that  the  costs  taxable 
in  the  cause  are  the  rule  of  the  attorney's  com- 
pensation ;"  and  further,  that  "  the  other  offi- 
cers of  the  court  are  entitled  to  the  same  rule 
of  compensation  :"  thus  doubly  remunerating 
the  officers  for  their  services,  while  the  party 
litigating,  who  runs  all  the  risk,  obtains  no 
part  of  the  additional  fees.  It  is  supposed  by 
the  Supreme  Court  that  the  case  of  Scott  v. 
Elmendorf  sanctions  this  doctrine.  12  Johns. , 
315.  There  the  plaintiff  had  commenced  a 
suit  in  the  Supreme  Court  to  recover  a  note  of 
about  $50,  and  on  failing  to  recover,  sued  his 
client  for  his  fees,  and  charged  Supreme  Court 
costs.  The  court  decided  that  the  attorney 
was  entitled  to  C.  P.  costs  only,  because  the 
statute  would  have  given  but  C.  P.  costs  had 
judgment  been  recovered  on  the  note,  it  being 
3O3*]  for  *less  than  $250.  It  appears  to  me 
that  this  case  does  not  bear  out  the  court  in 
the  principle  decided  in  the  present  cause. 
Suppose  the  taxable  costs  could  not  have  been 
recovered  from  the  plaintiffs  in  the  suit,  could 
Crary  and  McLean  have  recovered  double 
costs  against  McFarland?  It  would  seem  so, 
if  the  "taxable  costs  are  the  rule  of  compensa- 
tion to  the  attorney ;"  and  if  so,  the  law  giving 
double  costs  would  be  an  oppression  upon  the 
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officer,  instead  of  a  protection,  as  it  would  sub- 
ject him  to  double  costs,  when,  if  sued  as  a 
private  individual,  he  would  pay  single  costs 
only.  In  an  action  in  the  Supreme  Court  for 
slander,  where  the  plaintiff  recovers  a  verdict 
of  six  cents,  and  is,  consequently,  entitled  to 
tax  only  six  cents  costs,  can  it  be  contended 
that  the  attorney  must  be  confined  to  this  stand- 
ard of  compensation?  I  presume  it  will  not  be 
pretended.  The  opinion  expressed,  that  all  the 
officers  of  the  court  would  be  entitled  to  the 
same  rule  of  compensation,  appears  to  me  to 
be  untenable.  Take,  for  instance,  the  clerk:  he 
has  a  right  to  require  his  fees  paid  in  advance. 
Is  he  to  exact  12  cents  for  filing  a  plea  for  a 
sheriff  (double  costs),  or  may  he,  after  receiv- 
ing 6  cents  in  the  first  instance,  on  the  sheriff 
succeeding  in  his  defense,  call  on  him  or  his 
attorney  for  the  other  6  cents?  The  same  query 
would  be  applicable  to  witnesses,  jurors,  etc. 
Although  the  attorney  is  not  entitled  to  dou- 
ble costs,  still  I  think  this  action  cannot  be  sus- 
tained. McFarland  required  an  indemnity 
from  Billings,  the  judgment  creditor,  before 
Le  would  proceed.  Billings  gave  him  a  satis- 
factory indemnity,  and  on  suits  being  com- 
menced against  McFarland,  Billings  retained 
Crary  and  McLean  to  defend  him.  McFarland, 
then,  ran  no  risk,  as  he  had  taken  satisfactory 
indemnity  ;  he  was  not  bound  to  employ  attor- 
neys or  counsel,  and  the  case  rebuts  the  idea 
that  he  did  employ  Crary  and  McLean,  as  it  is 
expressly  stated  that  Billings  employed  them. 
It  does  not  appear  that  McFarland  ever  took 
any  part  in  the  defense,  and  he  was  not  bound 
to  dp  so  ;  all  that  could  be  required  of  him  was 
to  give  Billings  notice  of  the  suit,  and  if  he 
neglected  to  defend,  he  was  bound  to  indem- 
nify McFarland.  What  claim,  then,  has  Mc- 
Farland for  the  *costs?  I  can  perceive  [*3O4r 
none  ;  and  if  Crary  and  McLean  had  paid  them 
to  him,  Billings  could  recover  them  from  him. 
Billings  was  the  party  litigating  ;  he  ran  the 
risk  and  defrayed  all  expenses;  the  costs,  there- 
fore, belonged  to  him.  Crary  and  McLean  had 
paid  certain  disbursements  to  Billings.  Now 
if  McFarland  had  a  right  to  recover  any  part, 
he  had  a  right  to  the  whole.  The  relation  of 
client  and  attorney  never,  in  point  of  fact,  ex- 
isted between  McFarland  and  Crary  and  Mc- 
Lean. They  could  not  have  resorted  to  him 
for  their  fees,  because  he  had  not  retained 
them  ;  and  for  the  same  reason,  he  could  not 
have  maintained  an  action  against  them  for  not 
defending  the  suits.  The  Supreme  Court  con- 
sidered the  giving  receipts  by  Crary  and  Mc- 
Lean, in  which  they  described  themselves  at- 
torneys for  the  defendant,  as  evidence  of  the 
relationship  of  attorney  and  client.  The  giv- 
ing the  receipts  was  prima facie  evidence  only; 
it  was  subject  to  explanation.  If  they  had 
brought  a  suit  on  a  bond  for  the  assignee,  the 
suit  would  have  been  in  the  name  of  the  obli- 
gee ;  and  in  filing  their  warrant  of  attorney, 
and  in  giving  receipts  for  money,  they  would 
have  described  themselves  as  attorneys  for  the 
plaintiff.  Nothing  more  was  meant  in  the  pres- 
ent case.  They  were  attorneys  for  the  defend- 
ant ;  that  is,  so  far  as  matter  of  record,  they 
were  attorneys  for  McFarland,  the  party  to  the 
record  ;  but,  in  point  of  fact,  attorneys  for 
Billings,  the  real  defendant,  on  whose  retainer 
alone  they  acted. 
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Had  Billings  brought  the  suit,  he  could  have 
maintained  it  in  his  own  name  and,  probably, 
he  might  in  the  name  of  McFarland  ;  but  it  is 
not  brought  by  Billings,  but  in  hostility  to  his 
right  ;  and  I  think  the  action  for  this  cause 
cannot  be  sustained  by  McFarland. 

By  Mr.  Senator  Benton.  Several  questions 
arise  upon  the  record  in  this  cause,  and  several 
points  were  made  upon  the  argument.  Having 
come  to  the  conclusion,  in  the  examination 
which  I  have  given  the  facts  and  circumstances 
of  the  case,  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed,  but  not  for  the 
reasons  assigned  in  the  opinion  delivered  in 
that  court,  it  is  proper  that  the  reasons  for  my 
opinion  and  conclusion  should  be  stated. 
3O5*]  *We  are  in  no  instance  to  inquire 
into  facts  dehors  the  record.  The  judgment  of 
this  court  must  be  pronounced  upon  the  facts 
judicially  before  us.  Do  the  parties,  then, 
stand  in  such  relation  to  each  other  as  to  allow 
the  plaintiff  to  maintain  an  indebitatus  assump- 
xit  against  the  defendants,  upon  the  assump- 
tion that  the  defendants  have  not  a  right  to  re- 
tain beyond  single  costs?  Promises  in  law  are 
said  to  arise  when  there  is  no  express  stipula- 
tion between  the  parties.  2  Com.  Cont.,  6. 
This  is  laid  down  as  a  general  rule.  Implied 
contracts  or  promises  are  founded  on  some 
legal  liability  to  pay  a  debt  or  perform  a  duty. 
Idem.  There  is  no  evidence  of  any  express 
contract  or  retainer  between  the  plaintiff  and 
defendants  ;  nor  does  it  appear  that  the  plaint- 
iff has  ever  recognized  them  as  his  attorneys, 
or  done  any  act  showing  that  fact,  except  com- 
mencing this  suit.  The  plaintiff,  as  was  his 
undoubted  right,  looked  to  his  indemnity  from 
Billings.  We  are  to  intend  nothing  against  its 
validity  or  competency  ;  he  was  satisfied  with 
it.  The  defendants  were  retained  by  Billings 
and  would  have  been  liable  to  him  for  any 
neglect  or  palpable  breach  of  duty  in  conduct- 
ing those  suits.  In  case  judgment  had  passed 
against  him,  the  plaintiff  would  have  resorted 
to  his  indemnity,  and  after  recovering  upon 
that,  he  could  turn  round  and  prosecute  the 
defendants,  if  they  had  mismanaged  the  suits, 
and  recover  also  against  them,  unless  they 
were  permitted  to  deny  the  relationship  of  at- 
torney and  client.  In  this  state  of  the  case, 
the  plaintiff  would  pocket  the  sums  received  on 
both  recoveries,  and  Billings  would  have  been 
without  any  remedy,  unless  he  is  to  be  viewed 
in  some  other  light  than  as  an  agent  in  all  or 
any  of  these  transactions.  If  the  suit  had  re- 
sulted adversely  upon  a  trial  on  the  merits,  the 
plaintiff  would  have  resorted  to  his  indemnity, 
and  the  attorneys  would  have  had  recourse  to 
the  retainer  for  their  compensation. 

The  plaintiff,  before  he  made  himself  liable 
by  any  act  as  an  officer,  undoubtedly  calcu- 
lated upon  the  contingencies  of  death  and  in- 
solvency, and  made  provision  against  both. 
We  are  not,  I  think,  to  presume  he  did  not. 
It  was  his  right, 'his  interest  and  his  duty  to  do 
so  ;  and  if  he  neglected  it,  he  alone  is  chargeable 
with  the  fault.  All  the  advances  for  disburse- 
3O6*]  *ments  in  the  progress  of  the  suit  were 
made  by  Billings,  and  were  reimbursed  to  him 
by  McLean  ;  and  it  is  not  perceived  in  what 
respect  the  plaintiff,  resting  upon  his  indem- 
nity, was  under  any  obligation  to  make  any 
advances  whatever.  How  are  the  defendants 
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to  protect  themselves  in  the  payments  made  to 
Billings,  unless  they  can  resort  to  the  contract 
of  retainer  by  him  ?  Clearly  they  are  not  en- 
titled to  keep  the  money ;  it  belongs  not  to 
them  ;  but  if  recovered  again  from  them  in  this 
suit,  in  case  of  Billings'  insolvency,  or  death 
and  insolvency  together,  what  remedy  have 
the  defendants  ?  None,  I  apprehend  ;  and 
still  the  plaintiff  will  have  pocketed  a  sum  of 
money  to  which  he  has  no  claim  in  justice  and 
equity.  Billings'  contract  with  the  defend- 
ants was  not  for  the  benefit  of  the  plaintiff,  but 
of  himself ;  and  being  the  only  person  who 
was  pecuniarily  interested  in  the  result  of  the 
litigation,  he  ought,  in  my  judgment,  to  be 
considered  in  some  other  light  or  character 
than  that  of  an  agent  of  either  the  plaintiff  or 
the  defendants.  Suppose  the  plaintiff  had  in- 
sisted upon  employing  some  individual  to  de- 
fend the  suits  in  whom  Billings  had  no  con- 
fidence, and  against  whom  he  had  reasonable 
grounds  of  objection  ;  would  McFarland  have 
been  permitted  to  do  so,  and  still  hold  his  in- 
demnity as  good  and  available  to  him  ?  I  do 
not  perceive  that  the  defendants  were  under 
any  legal  liability  to  perform  any  duty  by  a 
neglect  of  which  the  plaintiff  could  sustain  an 
action  against  them  if  he  had  been  damnified. 
In  this,  as  in  all  other  cases  of  the  like  char- 
acter and  involving  similar  principles,  the 
party  is  bound  to  resort  to  his  express  contract. 
Although,  for  certain  purposes,  an  attorney 
is  deemed  the  agent  merely  of  a  party  to  a  suit, 
yet,  for  his  own  protection  and  the  preserva- 
tion of  his  rights,  and  the  protection  of  his  in- 
terest as  an  officer  of  the  court,  bound  by  his 
duty  and  oath  of  office  to  perform  certain  acts, 
he  is  deemed  an  assignee  or  quasi  principal. 
In  the  case  of  Martin  v.  Hawks,  15  Johns.,  405, 
this  doctrine  received  a  pretty  full  discussion 
in  the  Supreme  Court ;  and  the  principles  there 
settled  are  deemed  to  have  a  bearing  upon  the 
question  presented  in  this  case.  Martin  had 
recovered  a  judgment  against  one  Robinson  of 
$77.44,  all  of  which  sum,  except  six  cents  dam- 
ages, was  for  *costs  of  the  suit.  A  ca.  sa.  [*3O7 
was  issued,  on  which  Robinson  was  arrested 
by  Hawks,  who  voluntarily  suffered  him  to 
escape.  Martin,  by  a  release  dated  previous 
to  the  arrest,  discharged  the  sheriff  in  the 
original  suit,  and  directed  him  to  proceed  no 
further  with  the  ca.  sa.,  but  to  return  the  same 
satisfied,  as  he  had  received  the  debt  and  costs 
in  full.  The  action  was  debt  for  an  escape ; 
the  plea  nil  debet,  with  notice  of  release  from 
Martin.  On  the  trial,  the  plaintiff's  counsel 
offered  to  prove  that  the  judgment  against 
Robinson,  excepting  six  cents,  was  due  to  the 
plaintiff's  attorney  in  the  original  suit  as  tax- 
able costs  ;  that  when  the  ca.  sa.  was  delivered, 
this  fact  was  stated,  and  the  officer  required  to 
pay  the  amount,  when  collected,  to  the  attor- 
ney, and  not  to  the  plaintiff  ;  that  upon  the  ar- 
rest, the  officer  permitted  Robinson  to  go  at 
large,  on  his  promising  to  pay  the  money  in  a 
few  days  ;  and  that  Robinson  had  been  re- 
quired to  pay  the  amount  of  the  judgment  to 
the  attorney,  and  not  to  the  plaintiff.  Other 
facts  were  offered  to  be  proved,  but  as  they 
form  not  the  grounds  of  the  decision  which 
apply  to  this  case,  they  are  not  noticed.  The 
judge  nonsuited  the  plaintiff  ;  a  motion  to  set 
aside  the  nonsuit  was  made  and  granted — the 
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Supreme  Court  holding  that  the  sheriff  could 
not  avail  himself  of  the  release  from  the  origi- 
nal plaintiff ;  it  having  been  executed  with 
notice  of  the  attorney's  lien,  it  was  a  fraud  upon 
him  ;  that  the  attorney  had  a  lien  upon  the 
judgment  recovered  for  his  costs,  and  no  pay- 
ment could  be  made  to  the  plaintiff,  after 
notice,  so  as  to  discharge  and  exonerate  the  de- 
fendant from  his  liability  to  the  attorney.  It 
was  supposed  in  this  case  that  the  attorney 
*tood  in  the  situation  of  assignee,  and  that 
Martin  was  to  be  regarded  as  the  mere  trustee 
for  him  for  the  amount  of  the  judgment,  and 
-authorities  were  cited  to  show  such  was  the 
rule  in  England.  Now  the  rule  to  be  ex- 
tracted from  this  decision,  in  my  judgment, 
•establishes  the  following  positions  adverse  to 
the  plaintiff's  right  to  recover  in  this  suit. 
The  defendants  had  a  lien  upon  the  judgments 
recovered  against  the  plaintiffs  in  the  suits 
against  the  officer,  which  must  have  been  sat- 
isfied previous  to  any  other  existing  claim, 
their  equities  being  paramount,  and  no  set-off 
existing  between  the  parties  to  those  suits. 
3O8*]  The  defendants  being  rightfully  *pos- 
sessed  of  the  fruits  of  those  litigations  as  at- 
torneys on  record,  in  virtue  of  their  contract 
with  Billings,  are  entitled  to  hold  so  much  as 
legally  belongs  to  them,  and  are  bound  to  hold 
the  residue  for  the  person  who  has  the  best 
right.  If  the  defendants  are  to  be  regarded  as 
assignees  so  far  as  to  protect  themselves,  they 
stand  so,  I  think,  in  this  case,  in  regard  to  the 
whole  amount  of  the  recoveries,  and  the  money 
must  in  the  first  instance  be  paid  to  them  ;  and 
if  they  have  received  more  than  they  are  en- 
titled to  keep,  it  cannot,  I  think,  be  recovered 
of  them  by  one  who  shows  no  contract,  or  to 
whom  they  owe  no  duty,  or  to  whom  they  are 
under  no  legal  liability.  The  plaintiff  is  clearly 
not  entitled  to  the  money  paid  for  disburse- 
ments, and  could  not  sustain  an  action  against 
anyone  to  recover  it.  That  certainly  was 
not  money  had  and  received  to  his  use,  so 
far  at  least  as  respects  the  amount  actually 
paid  out. 

This  suit  is  brought  by  the  plaintiff  for  his 
own  benefit,  and  not  for  the  benefit  of  Billings ; 
McFarland,  not  Billings,  made  the  demand. 
The  contract  having  been  made  between  the 
defendants  and  Billings,  who  relied  in  mak- 
ing it  upon  his  indemnity  to  the  plaintiff,  he 
entered  into  such  stipulations  with  his  attor- 
neys and  counsel  as  the  nature  and  importance 
of  the  controversy  demanded  of  him.  It  was, 
in  my  judgment,  competent  for  the  officer  to 
make  any  conditions  he  might  deem  advisable 
in  regard  to  the  fruits  of  the  controversy  ;  he 
might  waive  all  claim  to  the  double  costs,  if  he 
supposed  himself  entitled  to  them  upon  a  re- 
covery, to  the  creditor  who  indemnified  him. 
But  this  matter  in  no  respect  enters  into  the 
decision  of  this  question. 

In  the  consideration  I  have  given  this  cause, 
I  have  purposely  omitted  the  expression  of 
any  opinion  in  regard  to  the  remedies  the 
plaintiff  may  pursue,  and  have  confined  my- 
self to  the  single  point  of  inquiry  above  stated  ; 
and  being  of  opinion  that  the  plaintiff  cannot 
maintain  an  indebitatus  assumpsit  against  the 
defendants  for  money  had  and  received  to  his 
use,  I  shall  vote  for  an  affirmance  of  the  judg- 
ment of  the  Supreme  Court,  with  costs. 
WEND.  6.  N.  Y.  R  10. 
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first  question  that  naturally  presents  itself  is, 
whether  the  attorney  or  the  client  is  entitled  to 
the  double  costs;  and  next,  who  is  to  be  consid- 
ered the  client  in  the  present  case.  It  is  urged 
on  behalf  of  the  plaintiff,  that  the  double  costs 
are  given  to  the  party,  instead  of  the  attorney, 
as  a  compensation  for  a  supposed  oppression 
committed  by  the  original  plaintiff  in  bringing 
the  action.  Dunbar  v.  Hitchcock,  5  Taunt., 
820,  is  cited  in  support  of  this  position.  That 
case  differs  in  some  respects  from  the  one  un- 
der consideration.  The  plaintiff  there  declared 
for  an  assault  and  battery  and  false  imprison- 
ment for  an  act  done  by  the  defendant,  who 
was  his  superior  officer  in  a  militia  regiment, 
under  color  of  discipline.  The  defendant 
pleaded  the  general  issue,  and  gave  the  special 
matter  in  evidence  under  the  Mutiny  Act  and 
obtained  a  verdict  ;  upon  which  Mansfield, 
Ch.  J.,  certified  to  entitle  him  to  treble  costs. 
There  was  an  irregularity  in  entering  up  the 
judgment  on  which  the  question  in  that  case 
arose.  The  court,  in  their  opinion,  say  :  "  It 
is  supposed  by  the  law  that  the  measure  of 
those  costs  allowed  by  the  officer  of  the  court 
is  a  full  indemnity  for  the  expenses  the  defend- 
ant has  incurred.  If  an  Act  of  Parliament  says 
that  in  certain  actions  the  judge  shall  certify, 
and  the  defendant  shall  have  double  or  treble 
costs,  it  gives  a  compensation  for  a  supposed 
oppression  committed  by  the  plaintiff  in  bring- 
ing the  action."  The  certificate  above  spoken 
of  may  be  like  the  certificate  required  by  our 
statute  in  certain  actions  of  trespass,  where  the 
plaintiff,  if  he  recovers  damages,  shall  be  en- 
titled to  his  full  costs,  provided  the  court  be- 
fore whom  the  same  shall  be  pending  shall  cer- 
tify in  their  minutes  that  the  trespass  appeared 
to  be  willful  and  malicious.  1  R.  L.,  345,  sec. 
7  ;  2  R.  S.,  614,  sec.  12.  This  provision  for  a 
certificate  presupposes  that  such  actions  may 
be  brought  in  good  faith,  and  no  bad  intentions 
enter  into  the  commission  of  the  trespass.  In 
either  case,  it  cannot  for  one  moment  be  sup- 
posed that  the  double  or  treble  costs  ought 
to  be  given,  for  that  proceeds  on  the  ground 
that  the  action  was  brought  and  the  trespass 
committed  from  improper  motives.  But  in  an 
action  against  a  sheriff,  the  statute  gives  dou- 
ble costs  against  the  unsuccessful  plaintiff  in 
all  cases,  without  regard  to  the  *mo-  [*31O 
tive.  That  they  are  given  as  a  compensation 
for  a  supposed  oppression  is  altogether  ideal. 
Neither,  in  my  judgment,  does  the  law  pro- 
ceed on  the  ground  that  the  failure  of  a  suit 
against  an  officer  is  evidence  of  malice  on  the 
part  of  the  plaintiff.  We  are  not  to  intend 
malice  ;  on  the  contrary,  it  is  rather  presumed 
not  to  exist  where  the  law  has  not  provided 
for  a  certificate  by  the  court  or  proper  officer, 
who  are  best  able,  from  the  investigation  be- 
fore them,  to  judge  of  its  existence.  The  ob- 
ject of  the  statute  undoubtedly  is  to  deter  par- 
ties from  hasty  and  ill-advised  prosecutions 
against  public  officers,  and  to  remunerate  those 
officers  in  a  measure  for  their  trouble  and  ex- 
penses, and,  ia  the  language  of  the  Act, 
"  wrongful  vexation"  in  defending  such  suit. 
But  it  is  said  that  the  attorney  is  entitled  to 
receive  for  his  services  the  amount  of  costs 
taxed  in  favor  of  the  party,  whether  it  be  sin- 
gle or  double,  Supreme  Court  or  C.  P.  costs. 
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That  the  statute  awards  the  double  costs  to  the 
party  is,  of  itself,  no  objection  to  this  position ; 
for  all  costs  are  given  to  the  party  ;  but  the  at- 
torney is  entitled  to  them,  and  the  court  will 
always  protect  his  rights  where  he  has  taken 
the  proper  steps  to  secure  them.  3  Cai.,  164; 
15  Johns.,  405.  In  the  Supreme  Court,  where 
the  recovery  is  less  than  $250,  the  party  recov- 
ers only  C.  P.  costs  against  his  adversary;  but 
in  Scott  v.  Elmendorf,  12  Johns.,  315,  the  at- 
torney claimed  that  he  was  entitled  to  receive 
of  his  client  the  full  costs  in  the  Supreme 
Court,  notwithstanding  the  recovery  only  en- 
titled the  client  to  C.  P.  costs.  The  court  held 
that  the  attorney,  on  the  implied  assumpsit  aris- 
ing from  his  retainer,  was  entitled  to  C.  P. 
costs  only.  This  case  is  supposed  by  the  de- 
fendant's counsel  to  settle  the  construction  of. 
the  Act  upon  which  the  present  suit  arises,  on 
the  ground  that  the  attorney  receives  whatever 
costs  are  awarded  to  the  party.  It  is  true,  that 
a  certain  rate  of  fees  is  established  for  the  at- 
torney in  the  Supreme  Court,  and  a  certain 
other  rate  in  the  C.  P. ;  but  it  by  no  means  fol- 
lows, because  the  attorney  brings  the  suit  in 
the  Supreme  Court  and  the  recovery  only  en- 
titles the  party  to  C.  P.  costs,  that  he  shall  re- 
ceive a  higher  rate.  The  statute  establishing 
311*]  the  fee  bill  can  *mean  nothing  more 
than  that  the  attorney  shall  have  Supreme 
Court  costs,  when  such  costs  in  the  suit  can, 
by  the  recovery,  be  awarded  to  the  party.  It, 
however,  could  never  have  been  intended,  that 
where  double  costs  are  allowed  to  the  party, 
the  attorney  should  receive  double  the  amount 
which  the  fee  bill  allowed  him.  This  principle 
once  admitted  would  involve  the  absurdity  of 
giving  to  the  officers  of  the  court,  the  clerk, 
sheriff,  crier,  and  to  the  jury  and  witnesses 
double  the  amount  of  their  fees  also.  Again; 
if  we  adopt  the  principle  that  the  costs  award- 
ed to  the  party  are  the  criterion  of  the  attor- 
ney's costs,  the  same  rule  would  afford  him 
but  a  meagre  compensation  in  those  cases  where 
the  party  recovers  no  more  costs  than  dam- 
ages ;  and  still  it  is  not  perceived  why  the  rule 
should  not  apply  in  the  one  case  as  well  as  in 
the  other. 

But  it  has  been  said  that  the  practice  in  such 
cases  is  evidence  of  the  received  construction 
of  the  statute.  It  is  undoubtedly  true  that 
the  general  practice  has  been  for  the  attorney 
to  receive  and  retain  the  double  costs.  This 
practice,  however,  cannot  settle  the  legal  con- 
struction which  this  court  is  bound  to  give  the 
Act ;  neither,  in  my  apprehension,  has  this 
practice  prevailed  under  any  idea  of  the  attor- 
ney's legal  right  to  receive  them,  but  has  arisen 
from  an  arrangement  with  his  client  to  retain 
them  as  an  equivalent  for  counsel  fees,  which 
he  would  be  entitled  to  charge.  These  actions 
against  public  officers  are  generally  litigated 
with  great  zeal  by  the  parties.  From  their  very 
nature  they  command  the  first  talents  of  the 
profession  where  they  originate.  This  litiga- 
gation,  too,  is  often  protracted  by  reason  of 
the  "  law's  delay  ;"  and  at  its  termination  the 
counsel  employed  must  be  fairly  compensated 
for  the  services  rendered.  This  cannot  be  done 
by  the  ordinary  taxable  costs  to  which  the  at- 
torney is  entitled  ;  they  are  a  scanty  remuner- 
ation for  his  labor  in  the  formal  part  of  the 
proceedings.  Hence  it  is,  so  far  as  my  infor- 
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mation  on  this  subject  goes,  that  the  double 
costs  are  retained  by  the  attorney  by  the  con- 
sent of  the  client,  as  a  compensation  for  coun- 
sel fees  which  the  client  would  otherwise  pay. 
That  double  costs  were  heretofore  awarded 
only  on  an  issue  in  fact,  and  noC  on  an  issue  in 
law,  5  Johns.,  182  ;  9  Id.,  254  is  another  evi- 
dence that  they  belong  to  the  client,  and  not 
*to  the  attorney.  They  seem  to  have  [*3 1 2 
been  allowed  in  those  cases  only,  where  it  may 
be  presumed  the  officer  will  be  engaged  in  the 
preparation  of  the  cause,  and  are  intended  for 
his  remuneration.  The  conclusion,  therefore, 
is,  that  the  attorney  has  no  legal  right  to  the 
double  costs  as  against  his  client. 

Before  passing  to  the  next  point,  it  may  be 
as  well  here  to  remark,  that  if  McFarland"  can 
maintain  an  action  for  the  double  costs,  he 
may  sustain  the  present  one.  It  is  no  objec- 
tion that  McLean  alone  received  the  costs.  The 
defendants  are  partners,  and  the  receipt  of  this 
money  being  within  the  legitimate  scope  of  the 
partnership,  they  are,  therefore,  liable  as  such, 
if  liable  at  all.  Wittet  v.  Chambers,  Cowp., 
814.  There  is  no  weight  in  the  suggestion  of 
the  defendant's  counsel,  that  if  any  action  can 
be  maintained,  it  must  be  for  money  extorted, 
which  would  not  lie  against  the  partners. 
There  is  no  extortion  in  the  case,  nor  is  any 
pretended  by  the  plaintiff.  Extortion  consists 
in  the  illegality  of  receiving  the  money,  and 
not  in  the  omission  to  pay  it  over.  It  is  con- 
ceded that  McLean  rightfully  received  it,  but 
it  is  insisted  that  he  wrongfully  detained  Mc- 
Farland's  part. 

The  next  qestion  is,  does  the  relation  of  at- 
torney and  client  exist  between  Crary  and  Mc- 
Lean, and  McFarland  ?  In  other  words,  who- 
was  the  real  client  in  the  original  suit  against 
the  deputy  sheriff  ?  Was  it  McFarland,  the 
party  to  the  record,  or  Billings,  who  indemni- 
fied him  and  assumed  the  burden  and  respon- 
sibility of  the  defense  of  the  suit?  A  client  is- 
one  who  applies  to  an  advocate  for  counsel 
and  defense  ;  one  who  retains  the  attorney  ;  is 
responsible  to  him  for  his  fees,  and  to  whom 
the  attorney  is  responsible  for  the  management 
of  the  suit.*  In  this  view  of  the  case,  who  re- 
tained or  employed  Crary  and  McLean  to  de- 
fend the  suits?  It  was  contended  on  the  argu- 
ment, and  assumed  by  the  Supreme  Court, 
that  McFarland  was  the  client,  the  real  defend- 
ant ;  and  that  Crary  and  McLean  were  attor- 
neys upon  the  record  for  him,  and  that  they 
are  estopped  from  denying  that  they  were  hia 
attorneys.  There  is  no  positive  evidence  to 
show  this  ;  it  is  mere  presumption,  from  the 
fact  that  their  names  appear  on  the  record  and 
proceedings  in  the  cause  as  *attorneys  [*313 
for  the  defendant  in  the  suit.  On  this  pre- 
sumption the  attorney  on  record  would  always- 
be  the  attorney  of  the  party,  plaintiff  or  defend- 
ant, whether  he  be  a  real  or  nominal  party  p 
and  on  that  ground  the  relation  of  attorney 
and  client  would  exist  between  them.  This  pre- 
sumption, however,  may  always  be  rebutted 
by  the  fact  that  the  party  is  nominal,  or  that 
he  is  not  the  client  who  retained  the  attorney. 
The  mere  fact  of  their  names  appearing  on  the 
record  and  of  their  signing  papers  and  receipts- 
as  attorneys  for  defendant,  cannot  control 
other  evidence  to  the  contrary;  such  things  are 
only  formal  and  are  rather  matter  of  practice 
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than  otherwise,  in  the  course  of  legal  proceed- 
ings. To  my  mind  it  would  be  carrying  the 
doctrine  of  estoppel  to  a  strange  extent  if  such 
presumption,  the  slightest  the  law  can  raise, 
could  not  be  rebutted  by  positive  testimony. 

What,  then,  is  the  evidence  on  this  subject  ? 
It  is  contained  in  the  mutual  admissions  of  the 
parties  themselves.  It  will  be  observed  that 
the  most  important  facts  in  the  plaintiff's  case, 
and  without  which  he  could  not  move  one  step, 
are  admitted  by  the  defendants.  On  the  other 
hand  it  is  admitted  Billings  was  to  indemnify 
McFarland  against  the  suits  brought  against 
him  by  Wilson  and  Eoot,  and  that  he,  the  said 
Billings,  employed  the  said  defendants  to  de- 
fend the  said  suits.  While  this  admission  af- 
fords the  strongest  evidence  of  the  employment 
of  Crary  and  McLean  by  Billings,  it  at  the  same 
time  repels  all  idea  of  their  employment  by  Mc- 
Farland. It  seem  to  have  been  taken  for  grant- 
ed by  the  Supreme  Court  that  the  employment 
was  by  Billings  ;  still  it  is  supposed  that  does 
not  affect  the  question,  because,  say  they,  Mc- 
Farland  must  have  employed  an  attorney  if 
Billings  had  not.  With  due  deference  to  that 
opinion,  it  is  not  perceived  how  that  conject- 
ure, for  it  is  merely  conjecture,  can  or  ought 
to  make  any  difference.  The  question  is  one 
of  fact  as  to  the  retainer  or  employment  of  the 
attorneys,  and  not  what  might  or  might  not 
have  been  done  by  McFarland  if  Billings  had 
not  employed  them.  Suppose  McFarland,  aft- 
er Billings  had  indemnified  him  against  any 
suits  by  Wilson  and  Root,  had  given  him  no- 
tice of  the  suits  being  brought  and  that  he  must 
defend  them.  If  Billings  had  neglected  to  de- 
314*]  fend  after  such  notice,  it  may  well  *be 
doubted  whether  McFarland  would  be  under 
any  legal  obligation  to  employ  an  attorney  or  to 
defend  at  all;  but,  on  judgment  passing  against 
him,  might  look  to  Billings  on  his  indemnity 
for  any  damages  he  might  have  sustained. 

Again  ;  it  is  supposed  the  deputy  may  have 
made  all  the  advances  in  the  progress  of  the 
suit,  and  that  if  his  recourse  to  Billings  had 
failed  by  reason  of  Billings'  death  and  insolv- 
ency he  could  have  claimed  from  the  attor- 
neys his  disbursements.  It  is  a  sufficient  an- 
swer to  this,  that  it  does  not  appear  that  the 
deputy  did  make  any  such  advances,  and  in 
the  absence  of  other  proof,  the  presumption  is 
he  did  not;  because  the  employment  was  by  Bil- 
lings, and  as  between  him  and  the  attorneys, 
it  was  his  duty  to  make  them  on  the  ground  of 
his  retainer,  and  as  between  him  and  McFar- 
land, it  was  his  duty  on  the  ground  of  his  in- 
demnity. If  the  indemnity  was  not  sufficient 
to  protect  him  against  any  imaginary  or  con- 
templated or  even  actual  insolvency  of  Billings, 
the  fault  was  his  own;  he  had  it  in  his  power 
to  protect  himself  against  any  such  casualty  by 
taking  an  indemnity  sufficiently  ample.  If  he 
failed  or  neglected  to  do  that,  such  failure  or 
neglect  shall  not  be  permitted  to  affect  the 
rights  of  other  parties  ;  but  even  if  this  were 
material,  the  presumption  of  law  is  that  the  in- 
demnity is  sufficient.  In  this  case  nothing  ap- 
pears to  the  contrary. 

The  relation  of  attorney  and  client  may  be 
further  tested  by  the  application  of  well  settled 
principles  of  law  to  the  case.  If  a  bond  be 
prosecuted  for  the  benefit  of  an  assignee,  it 
must  be  sued  in  the  name  of  the  original  obli- 
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gee.  He  becomes  a  party  to  the  record ;  and  al- 
though a  nominal  plaintiff,  he  is  liable  to  costs, 
if  unsuccessful,  to  the  opposite  party.  The 
defendant  in  such  case  only  looks  to  the  party 
on  record.  If  the  plaintiff's  name  is  used  with- 
out his  knowledge  or  consent,  the  attorney  who 
thus  uses  it  is  liable  to  him  for  any  damages 
sustained  by  reason  thereof  ;  and  if  with  his 
knowledge  and  consent.still  the  attorney  would 
look  to  his  client,  the  real  plaintiff  for  his  costs; 
and  the  real  plaintiff  would  also  be  responsible 
for  the  costs  of  the  opposite  party  if  the  prose- 
cution should  fail.  In  such  a  case  the  name 
of  the  obligee  is  used  merely  to  answer  the 
forms  of  law.  *McFarland's  situation  [*315 
is  not  unlike  that  of  the  obligee,  the  nominal 
plaintiff.  He  may  not  be  considered  strictly 
and  technically  a  nominal  party,  because,  in 
case  of  failure  in  the  defense  of  the  suit,  he 
would  in'the  first  instance  be  responsible  for 
the  recovery,  and  would  look  to  his  indemnity 
for  reimbursement.  Yet  as  between  him  and 
the  attorneys  he  stands  in  no  different  light. 
He  did  not  retain  the  defendants  ;  they  were 
employed  by  Billings,  and  the  defense  of  the 
suit  was  conducted  by  them  under  that  employ- 
ment, with  McFarland's  knowledge.  Suppose 
Billings  had  failed  in  the  defense  of  the  suits,  to 
whom  would  the  attorneys  have  looked  for  their 
costs?  Most  assuredly  to  Billings, who  retained 
them  and  who  was  in  fact  their  client.  If  their 
action  would  lie  against  Billings  on  his  retain- 
er, there  would  be  no  pretense  of  claim  against 
McFarland,  who  never  employed  them  and  who 
was  never  known  to  them  in  the  character  of 
client.  Suppose  Billings  had  been  insolvent 
and  the  attorneys  had  thought  proper  to  make 
the  experiment,  for  it  would  have  been  but  an 
experiment,  to  recover  their  costs  of  McFar- 
land ;  what  would  be  the  first  proof  necessary 
on  the  trial  of  the  cause  ?  They  must  prove 
that  McFarland  retained  them  as  attorneys  to 
do  the  business  in  question.  This  might  be 
done  by  producing  his  written  instructions  by 
letter  or  otherwise,  or  by  any  person  who  heard 
him  give  instructions  or  admit  the  retainer. 
The  retainer  may  also  sometimes  be  inferred 
from  the  defendants  acquiescence  in  the  plaint- 
iff's services,  or  from  his  voluntarily  availing 
himself  of  such  services.  Saund.  PI.  &  Ev., 
157,158.  In  the  case  under  consideration,  there 
is  no  proof  of  a  retainer  by  McFarland  either 
by  written  or  verbal  instruction  or  by  his  admis- 
sion ;  neither  can  any- inference  of  a  retainer 
on  his  part  be  drawn  from  the  facts  in  the  case. 
On  the  contrary,  all  inference  or  presumption 
is  rebutted  by  the  actual  retainer  by  Billings, 
and  by  the  fact  of  indemnity  of  McFarland, by 
which  Billings  took  the  burden  of  the  defense 
and  the  responsibility  of  the  suit  on  himself. 
McFarland  did  not,  in  a  legal  sense,  acquiesce 
in  the  services  of  the  attorneys,  nor  voluntari- 
ly avail  himself  of  them.  Their  defense  of  the 
suit  was  known  to  him,  and  so  was  the  retain- 
er of  them  by  Billings.  *He  was,  as  [*316 
far  as  eventual  responsibility  was  concerned,  a 
disinterested  spectator  ;  as  much  so  in  that  re- 
spect as  the  nominal  plaintiff  before  mentioned. 
There  is  no  pretense,  therefore,  that  such  a  suit 
could  have  been  sustained. 

To  test  this  principle  further,  let  us  see  to 
whom  Crary  and  McLean  would  be  liable  for 
want  of  skill,  negligence  or  mismanagement  in 
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the  suit.  Suppose  for  any  such  cause  the  de- 
fense had  failed,  could  McFarland  maintain  his 
action  against  them  for  it?  His  first  step  on  the 
trial  would  be  to  prove  his  retainer.  This  might 
be  done  by  evidence  of  a  direct  retainer  or 
from  their  conduct  in  the  business  or  from 
their  admission.  Saund.,  PL  &  Ev.,  165.  As 
to  a  direct  retainer,  none  is  pretended  ;  none 
can  be  inferred  from  their  conduct  in  the  busi- 
ness ;  there  is  no  admission  except  that  of  the 
opposite  party,  and  that  proves  directly  the  re- 
verse. Should  Billings  bring  such  a  suit,  he 
could  sustain  it  by  all  the  above  evidence.  If 
he  could  maintain  the  action,  then  certainly 
the  attorneys  are  not  also  responsible  to  McFar- 
land. They  cannot  and  ought  not  to  be  made 
to  serve  two  masters. 

But  it  is  said  Billings  was  the  agent  .of 
McFarland.  If  there  is  anything  in  the  case  to 
constitute  an  agency,  McFarland,  in  tny  view 
of  the  matter,  is  the  agent,  and  not  Billings. 
Standing  as  a  mere  party  to  the  record,  indem- 
nified against  eventual  responsibility,  employ- 
ing no  attorney  and  taking  no  part  in  the  de- 
fense of  the  suit,  he  cannot  be  conside/ed  in 
that  light  without  contravening  all  well  settled 
notions  of  principal  and  agent.  As  well  might 
we  say  that  the  assignee  of  a  bond,  the  real 
plaintiff,  is  the  agent  of  the  obligee,  the  nom- 
inal plaintiff  in  the  suit. 

In  my  judgment,  enough  has  been  said  to 
show  that  the  relation  of  attorney  and  client 
existed  between  the  defendants  and  Billings, 
and  not  between  them  and  McFarland.  What, 
then,  are  their  rights  and  duties  as  attorneys  on 
the  one  hand,  and  the  rights  and  duties  of 
Billings  as  client,  and  of  McFarland  as  party 
to  the  record,  on  the  other?  These  are  to  be  as- 
scertained  from  an  examination  of  the  relative 
situation  of  the  respective  parties.  It  is  the  duty 
of  the  attorneys  to  conduct  the  defense  of  the 
317*]  suit  in  a  faithful  and  diligent  *manner, 
without  any  lack  or  skill,  and  without  negli- 
gence or  mismanagement  on  their  part.  That 
they  have  done  this,  the  results  of  the  suits 
sufficiently  show.  There  is  no  allegation  to  the 
contrary.  For  those  services  it  is  their  right  to 
receive  a  proper  remuneration.  That  remuner- 
ation consists  in  the  taxable  costs,  according  to 
the  rate  of  attorneys'  fees,  as  established  by  the 
fee  bill,  and  such  counsel  fees  as,  from  the  im- 
portance of  the  subject  matter  in  controversy 
and  the  nature  of  the  litigation,  may  be  deemed 
proper;  but  they  have  no  right  to  the  double 
costs  as  such.  The  double  costs  inure  to  the 
benefit  of  the  party  in  interest,  or  the  person 
who  is  the  actor  and  assumes  the  responsibility 
of  the  suit.  Billings  was  the  plaintiff  in  the 
original  judgment,  on  which  the  execution  was 
issued,  and  under  which  the  sheriff  levied  on 
the  property  for  which  the  actions  of  Root  and 
Wilson  were  brought  against  him.  Whether 
he  was  indemnified  by  Billings  before  the  levy, 
does  not  appear;  nor  is  it  material  in  this  case. 
The  sheriff  always  has  it  in  his  power  to  pro- 
tect himself  from  the  hazard  of  such  suits. 
The  law  makes  ample  provision  for  his  safety 
and  for  his  security.  If  the  property  is  in  dis- 
pute, he  can,  by  an  inquisition,  if  in  favor  of 
that  claimant,  justify  himself  in  a  return  of 
nutta  bona  to  the  execution,  where  he  acts  bona 
fide,  and  is  not  bound  to  proceed  and  sell  with- 
out an  adequate  indemnity  from  the  plaintiff. 
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Van  Cleefv.  Fleet,  15  Johns.,  147.  In  the  case 
before  us.  Billings  gave  him  that  indemnity, 
and  he  went  on  in  the  performance  of  his  duty 
the  same  as  if  there  was  no  dispute  about  the 
property.  By  that  means  he  was  freed  from 
all  eventual  responsibility.  Billings  had  as- 
sumed the  whole  ;  and  when  the  suits  were 
brought,  he  undertook  the  defense,  employed 
the  attorneys  and,  for  aught  that  appears,"  in- 
curred the  expense  and  took  on  himself  the 
labor  of  preparing  the  causes  for  trial,  and  car- 
ried them  down  to  a  successful  termination.  If 
then,  as  between  Billings  and  McFarland,  and 
also  between  the  attorneys  and  McFarland, 
there  was  no  responsibility  on  the  part  of 
McFarland  incase  of  failure,  there  certainly  is 
no  reason  for  his  claims  in  the  present  action. 
Billings,  in  one  sense,  stands  in  McFarland's 
place.  He  has  assumed  all  the  responsibility, 
and  is  entitled  to  all  the  benefit  *to  be  [*318 
derived  from  a  successful  defense  of  the  suit. 
It  is  no  answer  to  say  that  the  action  might 
have  been  commenced  against  Billings,  and 
then  the  statute  would  have  given  but  single 
costs.  This  objection  does  not  lie  with  McFar- 
land. It  is  sufficient  that  the  party  elected 
to  take  his  remedy  in  an  action  against  the 
sheriff  ;  and  Billings  having,  as  it  were,  by  his 
indemnity,  stepped  into  the  sheriff 's  place,  hav- 
ing retained  the  attorneys  and  assumed  the 
whole  burden  of  the  defense,  is  entitled  to  all 
the  benefits  which  the  law  allows  in  an  unsuc- 
cessful prosecution  of  a  public  officer.  It  shall 
not  be  permitted  to  the  sheriff,  where  he  has 
shifted  all  care  and  responsibility  from  his  own 
shoulders,  to  say,  in  case  of  failure,  I  am  not 
answerable  to  the  attorneys,  because  their  serv- 
ices have  not  been  rendered  on  my  retainer, 
and  the  costs  taxed  against  me,  being  a  party 
to  the  record,  are  to  be  paid  by  Billings,  be- 
cause of  his  indemnity  ;  and  in  the  event  of 
success,  I  will  come  in  and  claim  the  double 
costs  which  the  statute  awards  to  the  party  in 
such  case.  He  shall  not  assume  at  pleasure 
these  Protean  shapes.  In  sportsmen's  phrase  : 
"  If  he  is  unwilling  to  share  in  the  perils  of 
the  chase,  let  him  not  come  in  to  claim  the  spoil 
at  the  death." 

From  what  has  been  attempted  to  be  shown, 
and  it  is  hoped  satisfactorily  shown,  it  will  be 
seen  that,  as  between  the  attorneys  and  the 
client,  the  latter  is  entitled  to  the  double  costs; 
that  Billings  is  the  client  in  this  case,  and  that 
it  is  his  right  to  receive  them  ;  that  it  is  also 
his  duty  to  compensate  the  defendants  for  any 
counsel  fees  that  are  properly  chargeable  un- 
der the  circumstances  of  the  case.  This,  it  may 
be  fairly  inferred,  he  has  done,  by  permitting 
them  to  retain  the  double  costs,  except  the  dis- 
bursements, which  they  have  paid  over  to  him. 
But  whether  there  has  been  a  settlement  be- 
tween the  defendants  and  Billings,  is  imma- 
terial. No  one  can  call  on  them  for  the  double 
costs  except  himself  ;  and  it  is  enough  for  the 
present  purpose  that  we  hear  of  no  claim  or 
demand  or  even  complaint  from  Billings. 

On  the  whole,  I  am  in  favor  of  affirming  the 
judgment  of  the  Supreme  Court,  but  for  dif- 
ferent reasons  than  those  on  which  it  was 
rendered. 

*By  Mr.  Senator  Todd.  The  plaint-  [*319 
iff  puts  his  case  upon  the  ground  that,  he  be- 
ing the  officer  who  was  sued  for  an  official  act, 
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and  judgment  having  been  rendered  in  his 
favor  and  double  costs  awarded,  he,  and  not  the 
attorney  and  other  officers  of  the  court,  is  en- 
titled to  all  the  excess  beyond  single  costs. 
The  Act  entitled,  "An  Act  for  More  Easy 
Pleading  in  Certain  Cases,"  1  R.  L.,  155,  fur- 
nishes the  only  ground  for  the  allowance  of 
double  costs.  The  1st  section  of  that  Act  pro- 
vides, that  if  any  action  upon  the  case,  bat- 
tery or  false  imprisonment,  be  brought  against 
any  sheriff,  coroner,  justice  of  the  peace,  may- 
or," recorder  or  alderman,  bailiff,  constable, 
marshal,  collector,  or  overseer  of  the  poor,  and 
their  deputies  or  any  of  them,  or  any  other 
person  who,  in  their"  aid  or  assistance  or  by 
their  commandment,  do  anything  touching  his 
or  their  office,  for  or  concerning  any  matter  ot 
thing  by  them  or  any  of  them  done  by  virtue 
of  their  office,  the  action  shall  be  laid  within 
the  county  where  the  trespass  or  fact  be  done 
and  committed,  and  not  elsewhere.  It  further 
provides,  that  if,  upon  the  trial  of  any  such  ac- 
tion, the  plaintiff  shall  not  prove  that  the  cause 
of  his  action  arose  within  the  county  wherein 
such  action  is  laid,  in  every  such  case,  the 
jury  which  shall  try  the  same  shall  find  the  de- 
fendant not  guilty,  without  having  regard  to 
any  evidence  given  by  the  plaintiff  touching 
the  cause  for  which  such  action  is  brought. 
The  Act  further  provides,  that  if  the  verdict 
shall  pass  with  the  defendant,  or  the  plaintiff 
becomes  nonsuited  or  suffer  any  discontinu- 
ance, in  every  such  case,  the  court  in  which 
the  action  shall  be  brought  shall  allow  unto 
the  defendant  or  defendants  his  or  their  double 
costs,  which  he  or  they  shall  have  sustained 
by  reason  of  his  or  their  wrongful  vexation  in 
defense  of  such  action. 

It  does  'not  depend  upon  doubtful  construc- 
tion what  was  the  intention  of  the  Legislature 
in  passing  this  Act;  for  it  expressly  appears 
that  it  was  intended  for  the  benefit  of  the  of- 
ficers named  therein,  undoubtedly,  supposing 
that  in  the  variety  of  duties  which  they  were 
called  upon  to  perform,  some  acts  might  be 
done  which  could  not  be  justified,  and  intend- 
ing to  give  to  the  officer  the  benefit  of  all 
doubtful  cases,  by  awarding  double  costs 
against  the  party  who  should  be  unsuccessful 
32O*]  *in  a  suit  which  arose  from  the  per- 
formance of  an  official  act.  Such  a  penalty 
would  usually  prevent  a  suit  which  depended 
upon  the  balancing  of  probabilities,  unless  it 
was  a  case  where  the  party  was  actuated  by 
unworthy  motives,  and  then,  in  the  language 
of  the  Act,  he  would  be  visited  with  double 
costs  for  his  wrongful  vexation.  It  is,  un- 
doubtedly, sound  policy  to  extend  to  an  officer 
that  aid  which  would  be  denied  to  an  individ- 
ual, in  consideration  of  the  duties  which  he  is 
called  upon  to  perform,  and  in  which  he  is  de- 
prived of  that  election  which  an  individual 
might  exercise  to  avoid  the  hazard  of  a  law- 
suit, or  the  risk  of  personal  danger.  That 
policy  has  been  exercised  in  the  Act  to  which 
I  have  referred,  and  double  costs  are  there 
given  to  the  officer  as  an  indemnity  for  the 
supposed  oppression,  and  the  punishment  of 
the  oppressor.  Other  advantages  are  extended 
to  the  officers  named  in  this  Act,  which  are  of 
much  consequence,  to  wit:  the  locality  which 
is  given  to  the  action,  and  the  exemption  from 
the  technicalities  of  special  pleading.  It  will 
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not,  surely,  be  contended  that  these  advan- 
tages can  be  used  or  were  intended  for  any  oth- 
ers than  those  upon  whom  they  are  conferred. 
McFarland,  the  plaintiff,  was  one  of  the  of- 
ficers named  in  the  Act;  he  was  sued  for  an 
official  act;  he  succeeded  in  defending  himself ; 
the  statute  gave  him  double  costs  ;  the  court 
awarded  double  costs  to  him  in  the  judgments 
which  they  rendered  in  his  favor ;  those  costs 
have  been  received  by  the  defendants,  and  re- 
tained by  them  on  the  ground  that  they,  as  the 
attorneys  of  McFarland,  and  not  McFarland 
himself,  are  entitled  to  them. 

Whenever  costs  are  allowed,  they  are  award- 
ed to  the  party  on  the  record,  and  the  attor- 
ney's right  to  costs  depends  upon  the  fee  bill, 
which  fixes  the  amount  which  he  is  entitled  to 
receive  for  the  services  therein  expressed.  If 
a  judgment  is  paid  to  the  attorney,  he  may  re- 
tain the  costs  which  he  would  be  entitled  to  re- 
cover against  his  client;  but  this  results  from 
his  claim  on  his  client,  not  from  his  interest  in 
the  judgment.  In  consideration  of  the  attor- 
ney's labor  having  contributed  to  produce  the 
costs  which  are  awarded  to  the  party,  he  is 
considered  as  having  an  equitable  claim  upon 
the  eventual  costs  allowed,  where  he  gives  no- 
tice of  his  claim  *and  directs  the  costs  [*32 1 
to  be  paid  to  him;  where  such  a  precaution  is 
not  exercised,  the  whole  judgment  may  be 
properly  and  legally  paid  to  him  in  whose  fa- 
vor it  is  rendered.  The  expression,  double 
costs,  is  used  here  in  its  literal  sense,  and  is 
twice  the  amount  of  single  costs;  and  the  bills 
of  costs  in  the  suits  against  McFarland  are 
double  what  they  would  have  been  if  he  had 
not  been  a  deputy-sheriff.  We  have  no  stat- 
ute giving  to  an  attorney  double  costs  for  his 
services;  his  fees  for  the  same  services  are  uni- 
form in  all  cases  (I  speak  of  cases  where  full 
costs  are  recovered  by  the  party).  It  is  diffi- 
cult for  me  to  discover  the  reason  which  gives 
him  twice  as  much  for  drawing  a  plea  for  a 
sheriff  as  he  would  be  entitled  to  receive  if  the 
same  service  were  rendered  for  a  private  citi- 
zen. The  reason  does  not  exist  in  the  differ- 
ence in  the  labor  necessarily  bestowed  in  the 
two  cases;  for  that  is  characterized  by  perfect 
equality.  If  there  is  a  difference  in  the  labor 
in  preparing  the  same  species  of  defense, 
whether  done  for  a  private  citizen  or  for  an 
officer,  the  excess  of  labor  is  in  preparing  the 
defense  for  the  citizen — the  officer  having  the 
advantage  of  the  statute  privilege  of  giving  the 
special  matter  in  evidence  under  the  general 
issue.  It  must  be  a  strange  mode  of  reasoning 
that  leads  to  the  conclusion  that  the  privilege 
given  to  the  officer  changes  the  rights  of  the 
attorney  from  single  to  double  costs.  If  the 
double  costs  had  not  been  collected  and  paid 
to  the  defendants,  and  they  had  been  com- 
pelled to  resort  to  their  action  to  recover  a 
compensation  for  their  services,  the  measure 
of  damages  would  have  been  such  fees  as  the 
statute  prescribes  for  the  various  services  nec- 
essarily performed  in  the  progress  of  the  suit, 
and  the  double  costs  which  are  allowed  to  the 
officer  for  his  vexation,  could  not  have  been  re- 
covered by  them  in  a  suit  against  their  client. 
It  is  said  that  the  officer  is  not  entitled  to  the 
double  costs,  because  it  costs  him  no  more  to 
defend  a  suit  than  any  other  person;  neither 
does  it  impose  upon  the  attorney  any  greater 
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•duty  than  to  defend  another  person;  he  is  not, 
therefore,  entitled  to  it  on  the  ground  of  serv- 
ices rendered;  he  is  not,  because  the  statute 
does  not  give  it  to  him.  The  officer  is  entitled 
322*]  to  it  by  the  express  *terms  of  the  Act, 
and  it  is  immaterial  what  were  the  reasons 
which  operated  upon  the  Legislature  so  to 
award  the  costs. 

It  is  contended  that  the  taxed  bill  of  costs  is 
the  measure  of  the  attorney's  compensation. 
This  rule  is  too  general;  it  will  apply  in  a  case 
in  the  Supreme  Court,  where  the  recovery  is 
over  $250,  because  the  statute  gives  to  the  at- 
torney the  same  costs  which  are  taxed.  Where 
the  recovery  is  less  than  $250,  the  costs  which 
the  party  recovers  may  or  may  not  be  the 
measure  of  the  attorney's  compensation.  Be- 
yond this,  I  apprehend,  the  rule  cannot  apply. 
It  cannot  apply,  for  instance,  to  a  case  of  slan- 
der, where  the  verdict  of  a  jury  is  $20;  for  in 
such  a  case  the  costs  cannot  exceed  the  amount 
of  the  verdict;  whereas  the  attorney's  bill  may 
amount  to  three  times  that  sum.  The  attor- 
ney's fees  are  fixed  and  certain,  and  not  de- 
pendent upon  the  uncertain  determination  of 
the  controversy. 

The  case  of  Scott  v.  Elmendorf,  12  Johns., 
315,  lays  down  the  rule  that  the  attorney  can 
recover  no  more  from  the  client  than  the  latter 
recovers  from  his  adversary.  As  applicable  to 
the  case  then  under  consideration,  the  rule 
was,  undoubtedly,  correctly  laid  down.  The 
decision  was  placed  upon  the  ground  of  the 
presumption  that  the  attorney  was  to  receive 
no  more  than  the  taxed  costs,  as  there  was  no 
evidence  of  an  agreement  to  pay  more.  This 
presumption  is  indulged  for  the  protection  of 
the  interests  of  the  client;  but  it  is  a  presump- 
tion which  may  be  repelled.  If  a  party  elects 
to  have  his  suit  commenced  in  the  Supreme 
Court,  and  retains  his  attorney  to  attend  to 
the  cause  in  that  court,  the  taxed  bill  of  costs 
which  the  party  might  recover  would  not  be 
the  extent  of  the  attorney's  compensation,  but 
the  fee  bill  regulating  the  compensation  of  the 
attorney  in  the  court  in  which  the  services 
were  rendered.  The  case  of  Scott  v.  Elmen- 
dorf does  not  furnish  a  precedent  for  the  de- 
fense of  this  action. 

If  the  attorneys  are  entitled  to  double  costs, 
all  the  other  officers  are  also  entitled  to  them. 
This  is  the  rule  laid  down  by  the  court  below. 
I  cannot  assent  to  this  position;  but  it  neces- 
sarily follows  if  the  first  is  correct.  Can  it  be 
true  that  the  jurors  are  to  be  rewarded  by 
323*]  double  pay  if  they  find  *a  verdict  in 
favor  of  an  officer,  and  only  half  the  sum  if 
the  verdict  is  against  him  ?  This  would  be 
bidding  a  reward  for  a  verdict  of  acquittal, 
which  would  illy  comport  with 'that  purity 
which  should  characterize  all  judicial  proceed- 
ings. The  witnesses,  too,  exposed  to  the  op- 
eration of  the  same  influence,  must  be  strong 
in  honesty  to  overcome  the  interest  they  have 
in  the  suit.  The  jurors  and  witnesses  and 
clerk  and  all  the  officers  are  united  by  the 
same  pecuniary  consideration  to  aid  in  the  ac- 
quittal of  a  prosecuted  officer,  if  this  position 
be  correct.  But  give  the  double  costs  to  the 
party  to  whom  the  statute  has  given  them,  and 
you  remove  the  appearance,  if  not  the  reality, 
of  an  interested  compensation  to  produce  an 
acquittal.  No  reason  has  been  assigned  why  a 
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juror,  a  witness,  a  crier,  or  a  clerk,  should 
have  double  fees  where  an  officer  is  a  party 
and  acquitted.  It  is  a  sufficient  reason  why 
they  should  not,  that  the  statute  does  not  give 
it.  The  argument  which  would  convince  that 
the  attorney  is  entitled  to  double  costs,  must 
be  equally  cogent  in  case  of  the  other  offi- 
cers. 

It  is  said  that  the  relation  of  attorney  and 
client  did  not  exist  between  these  parties.  This 
was  an  action  of  assumpsit  for  money  had  and 
received  by  the  defendants  for  the  use  of  the 
plaintiff.  If  they  have  received  the  money 
which  belongs  to  the  plaintiff,  they  are  bound 
to  refund  it;  and  I  apprehend  it  can  make  no 
difference  whether  they  were  or  were  not  the 
attorneys  of  McFarland.  But  they  were  the 
attorneys  of  McFarland;  he  was  an  interested 
party,  liable  individually  for  any  sum  which 
might  be  recovered  against  him;  the  defend- 
ants have  appeared  upon  the  record  as  his  at- 
torneys; they  admitted  themselves  to  act  in 
that  capacity  when  they  received  the  money; 
and  they  cannot,  therefore,  now  deny  it.  That 
McFarland  had  been  indemnified,  could  not 
deprive  him  of  an  official  right;  he  had  never 
parted  with  his  interest  in  any  way.  If  his  se- 
curity had  failed,  and  a  recovery  had  been  had, 
he  must  have  paid  it;  he  was  not,  therefore,  a 
mere  nominal  party.  That  Billings  agreed  to 
indemnify  McFarland,  cannot  be  considered  as 
an  abandonment  of  McFarland's  rights;  it  was 
a  commendable  precaution,  and  perfectly  jus- 
tifiable; it  was  intended  to  add  to,  not  detract 
from  *his  security,  and  cannot  be  used  [*324 
for  a  purpose  different  from  that  originally  in- 
tended. To  give  to  this  transaction  a  different 
construction,  would  be  making  McFarland,  by 
virtue  of  his  official  rights,  indemnify  Bill- 
ings; directly  denying  the  reason  of  Ch.  J. 
Gibbs,  in  5  Taunt.,  820,  where  he  says,  that 
the  double  or  treble  costs  are  for  the  supposed 
oppression  of  the  officer  to  whom  they  are  al- 
lowed, and  not  for  the  expense  of  defending 
the  action.  Billings  was  not  an  officer,  clothed 
with  official  authority;  and  to  give  him  the 
costs,  would  be  only  upon  the  ground  of  the 
expenses  of  the  action,  and  would  also  be  al- 
lowing to  him  a  sum  which  he  might  retain 
and  put  in  his  own  pocket,  and  not  account 
for  to  any  one,  which  sum  was  allowed  upon 
the  ground  of  McFarland's  oppression.  So 
long  as  McFarland  was  a  party  upon  the  rec- 
ord, and  so  long  as  his  liability  continued,  he 
was  interested;  he  was  oppressed  by  the  suit, 
and  all  beyond  single  costs  belongs  to  him. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  should  be  re- 
versed. 

On  the  question  being  put — Shall  the  judg- 
ment of  the  Supreme  Court  be  reversed  ? — the 
members  voted  as  follows: 

For  affirmance — Senators  Armstrong,  Beardi- 
ley,  Benton,  Conkling,  Dcilz,  Eaton,  Ihtbbard. 
Mather,  Oliver,  Sherman  and  Tallmadge — 11. 

For  reversal — Senators  Boughton,  Rexford, 
Todd,  Warren,  WJieeler  and  Woodward — 6. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  affirmed. 

On  a  subsequent  day,  a  motion  was  made 
in  behalf  of  the  plaintiff  in  error,  that  the  rec- 
ord be  retained  in  this  court  until  the  plaintiff 
could  have  an  opportunity  to  move  for  a  re- 
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.argument,  on  the  ground  that  the  cause  had 
not  been  decided  by  a  major  part  of  the  mem- 
bers of  the  court.  It  was  argued,  that  as  the 
•court  consisted  of  the  President  of  the  Senate, 
the  Senators,  the  Chancellor,  and  the  Judges  of 
325*]  the  Supreme  *Court  (Const.  State,  art. 
-6,  sec.  1  ;  1  R.  S.,  51),  being  thirty-seven  in 
number,  or  of  the  major  part  of  them,  nineteen 
members  were  necessary  to  constitute  a  quo- 
rum ;  and  that  to  pronounce  an  effective  judg- 
ment, at  least  that  number  of  members  should 
take  a  part  in  the  decision  of  a  cause,  although 
on  appeals  the  Cliancellor  had  no  voice  in  the 
final  sentence,  nor  the  judges  of  the  Supreme 
€ourt  in  the  affirmance  or  reversal  of  a  judg- 
ment brought  up  by  writ  of  error.  It  was 
further  insisted,  that  the  provision  in  the  Re- 
vised Statutes,  declaring  that  no  decision  can 
be  made  without  the  concurrence  of  at  least 
ten  members  legally  competent  to  vote  on  the 
^question  pending,  2  R.  S.,  164,  sec.  2,  sup- 
ports the  position  that  at  least  nineteen  mem- 
bers should  take  part  in  the  decision  of  a  cause, 
ten  being  a  majority  of  nineteen  ;  and  that  un- 
til within  a  few  years,  it  had  always  been  con- 
•ceded  that  there  should  be  a  majority  of  the 
whole  court,  not  only  to  hear,  but  to  determine 
a  cause. 

The  Chancellor  was  of  opinion  that  the 
motion  should  be  denied.  He  considered  the 
•question  as  settled  by  the  determinations  of 
this  court,  upon  similar  applications  in  the 
•cases  of  Lansing  v.  Goelet  and  People  v.  Lam- 
•bert.  Nineteen  members,  he  observed,  con- 
stituted a  quorum  of  the  court  for  the  hearing 
-of  causes  and,  consequently,  it  was  competent 
to  ten  members,  being  a  majority  of  nineteen, 
to  decide  a  cause,  provided  that  nineteen  mem- 
bers were  present  when  the  decision  was  made  ; 
that  the  decision  of  the  ten  who  concurred 
would  dispose  of  the  case,  although  the  re- 
maining nine  did  not  vote  in  the  decision  of 
the  question,  or  even  had  not  heard  the  argu- 
ment of  the  cause.  A  different  principle,  he 
added,  would  lead  to  great  embarrassment  and 
delays  in  the  administration  of  justice  ;  and  he 
illustrated  his  observations  by  reference  to  the 
•effect,  which  would  be  produced  by  its  adop- 
tion upon  the  judgments  of  the  Court  of  C.  P. 
Those  courts  consist  of  five  judges,  and  three 
form  a  quorum  ;  and  unless  the  decision  of 
two,  a  majority  of  the  quorum,  was  held  to  be 
•valid,  many  of  the  judgments  of  those  courts 
would  be  erroneous. 

•326*]  *Mr.  Se.nator  Benton  concurred  with 
the  Chancellor,  that  the  question  must  be  deemed 
;as  settled  in  this  court,  that  a  decision  by  ten 
members,  affirming  or  reversing  a  judgment,  is 
•enough  to  enable  this  court  to  render  an  effect- 
ive judgment,  and  that  the  maxim  stare  decisis 
must  govern. 

Mr.  Senator  Todd  was  of  opinion  that  at 
least  nineteen  members  of  the  court  should 
hear  and  deliberate  ;  ten  may  decide  the  case, 
but  the  nine  others  should  participate  in  the 
-examination,  as  by  possibility  the  light  in 
which  a  question  might  be  presented  by  a  mem- 
ber in  the  minority,  might  produce  a  change 
in  the  opinion  of  one  in  the  majority,  and  thus 
lead  to  a  very  different  result  from  what  other- 
wise would  have  taken  place. 
WEND.  6. 


The  motion  to  stay  the  record  in  this  court  was 
denied* 

Affirming,  S.  C.,  8  Cow.,  253 ;  affirmed,  2  Den.,  184. 

Cited  in— 2  Den.,  184 ;  18  N.  Y.,  262  ;  5  How.  Pr., 
393 :  6  How.  Pr.,  174 ;  7  How.  Pr.,  56 ;  17  How.  Pr..  4 ; 
Co.  R.  N.  S.,  53. 

*D  tiring1  the  present  session,  a  re-argument  was 
ordered  in  two  causes,  called  up  for  decision,  be- 
cause there  was  not  a  concurrence  of  ten  members 
in  either  case  for  an  affirmance  or  reversal.  In 
both  cases  the  vote  stood,  for  reversal  nine,  and  for 
affirmance  in  one  case  eight,  and  in  the  other  five. 


ANDERSON 

«. 
LAMETTI,  Executrix  and  Executors,  etc. 

Landlord  and    Tenant  —  Covenant   to  Pay  for 
Improvements. 

TERROR  from  the  Supreme  Court.  This  was 
-L-J  an  action  of  covenant  by  the  executors  of 
a  tenant  to  recover  of  a  landlord  for  improve- 
ments made  on  the  demised  premises,  during 
the  continuance  of  the  term,  under  a  covenant 
contained  in  the  lease,  whereby  the  landlord 
had  bound  himself  to  pay  whatever  the  im- 
provements should  be  appraised  at,  not  exceed- 
ing a  certain  sum.  A  recovery  was  had  against 
the  landlord,  and  he  applied  for  a  new  trial 
which  was  granted,  as  will  be  seen  by  refer- 
ence to  6  Cow.,  302,  because  in  estimating  the 
amount,  ordinary  repairs  were  included  in  the 
appraisement.  In  the  second  trial  those  re- 
pairs were  omitted,  and  the  landlord  again  ap- 
plied for  a  new  trial,  contending  that  by  the 
terms  of  the  covenant  he  was  not  liable,  ex- 
cept for  the  value  of  new  buildings,  if  any, 
erected  by  the  tenant.  *In  the  case  in  [*327 
6  Cow.,  the  court  decided  this  question  against 
the  landlord,  and  on  the  second  application 
for  a  new  trial  confirmed  their  former  decis- 
ion, and  gave  judgment  against  the  landlord, 
who  sued  out  his  writ  of  error  to  this  court. 
The  covenant  is  vaguely  worded,  and  as  it  is 
supposed  the  decision  in  this  case  will  rarely, 
if  ever,  serve  as  a  precedent,  it  is  deemed  un- 
necessary to  state  the  case  more  fully.  The 
Chancellor  delivered  an  opinion  in  favor  of  the 
affirmance  of  the  Supreme  Court,  and  the 
court  being  unanimously  of  opinion  that  the 
judgment  ought  to  be  affirmed,  it  was  affirmed 
accordingly. 


DAVIS  v.  PACKARD  ET  AL. 

Proceeding  upon  Recognizance  of  Bail — Parties — 
Jurisdiction  of  Supreme  Court — Admission  of 
Jurisdiction  —  Estoppel  —  Court  of  Errors  — 
Has  Jui-isdiction  wfien  Power  given  by  R.  S. 

A  Consul  of  a  foreign  power  sued  in  the  Supreme 
Court  of  this  State  upon  a  recognizance  of  bail, 
acknowledged  in  that  court,  who  appeared  and 
pleaded  to  the  merits,  cannot  upon  a  writ  of  error, 
assign  as  an  error  in  fact,  that  he  is  such  Consul, 
and  therefore  allege  that  the  Supreme  Court  has 
not  jurisdiction. 

A  proceeding  upon  a  recognizance  of  bail  is  mere- 
ly a  continuation  of  the  original  suit. 

When  a  court  has  jurisdiction  of  the  subject-mat- 
ter of  a  suit,  and  facts  are  stated  in  the  proceedings 
sufficient  to  give  it  jurisdiction  as  to  the  parties,  if 
the  defendant  appear  and  confess  the  facts,  or  tacit- 
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ly  admit  them  by  pleading:  to  the  merits,  he  cannot 
afterwards  assign  for  error  the  want  of  jurisdiction. 

The  Court  for  the  Correction  of  Errors  has  no  ju- 
risdiction to  reverse  a  judgment  of  the  Supreme 
Court  for  error  in  fact,  unless  the  question  has  been 
first  examined  and  decided  upon  a  writ  of  error, 
coram  vf>his,  in  that  court,  or  the  matter  upon  which 
the  error  is  assigned  has  arisen  since  the  rendition 
of  judgment  in  the  court  below,  as  upon  a  plea  of 
a  release  of  error,  or  the  like. 

The  power  given  to  that  court  by  the  Revised  Stat- 
utes, to  award  an  issue,  when  necessary  to  deter- 
mine a  question  of  fact,  does  not  give  the  court  ju- 
risdiction over  cases  not  before  cognizable  in  that 
court :  it  only  enables  it  to  administer  justice  more 
conveniently,  when  a  question  of  fact  is  presented 
on  a  plea  of  a  release  of  errors,  or  other  matter 
arising  subsequent  to  the  judgment  in  the  court 
below. 

Citations— Fitzg.,  109;  Com.,  601;  1  Str.,  685;  1 
Laws  U.  S.,  54,  ch.  20,  sec.  9 ;  6  T.  B.,  365 ;  1  Gall.,  229 ; 
1  Mason,  360, 435  ;  13  Johns.,  424 :  3  Ball.,  475 ;  4  Wash. 
C.  C.,  482;  1  Pet.,  476 ;  Mod.  &  Geld.,  373;  1  Vent., 
207,  236,  369 ;  Cam.  &  N.,  89,  303 ;  4  McCord  L.  Rep., 
79 :  5  Conn.,  541 ;  Taylor,  35 ;  2  Str.,  821 ;  3  Keb.,  28 ; 
1  Lev.,  38:  S.  C.  Conn.,  597 ;  2  Mann.  &  R.,  285.  note  c ; 
Skinn.,  523 ;  2  Wend.,  137  ;  4  Wend..  175. 

~I?RROR  from  the  Supreme  Court.  Davis 
Jj  was  sued  in  the  Supreme  Court  on  a  rec- 
ognizance of  bail  entered  into  by  him  in  a  suit 
of  the  plaintiffs  against  T.  Hill  impleaded,  etc. ; 
328*]  he  *pleaded  nil  debet,  and  several  other 
pleas  to  the  merits,  on  all  of  which  issues  were 
joined,  a  verdict  found  for  the  plaintiffs,  and 
judgment  rendered  in  their  favor.  Davis  re- 
moved the  record  into  this  court  by  writ  of 
error,  and  assigned  for  error,  that  before,  and 
at  the  time  of  the  commencement,  of  the  suit 
against  him,  he  was,  and  ever  since  had  con- 
tinued to  be  Consul-General  of  the  King  of 
Saxony,  in  the  U.  S.,  duly  admitted  and  ap- 
proved as  such  by  the  President  of  the  U.  S. ; 
and  that  as  such  Consul  General  he  ought  not, 
according  to  the  Constitution  and  laws  of  the 
U.  S.,  to  have  been  impleaded  in  the  Supreme 
Court,  but  in  the  District  Court  of  the  U.  S. 
for  the  Southern  District  of  N.  Y.,  or  in  some 
other  District  Court  of  the  U.  S.,  and  that  the 
Supreme  Court  had  not  jurisdiction,  etc.  The 
defendants  in  error  pleaded  in  nullo  est  er- 
ratum. 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error. 
Error  in  fact  may  be  assigned  in  this  court.  In 
the  creation  of  the  court,  its  jurisdiction  is 
not  defined  otherwise  than  that  it  is  declared 
to  be  a  Court  for  the,Correction  of  Errors,  and 
its  province  is  admitted  to  be  to  pass  upon  ap- 
peals from  decrees  in  chancery,  and  upon  the 
judgments  of  the  Supreme  Court,  brought  up 
by  writ  of  error.  The  Chancellor,  in  cases  of 
appeals,  is  required  to  inform  the  court  of  the 
reasons  for  his  decree,  and  the  judges  of  the 
Supreme  Court.when  a  writ  of  error  is  brought, 
must  assign  the  reasons  of  their  judgment. 
Const.  State,  art.  5,  sec.  1;  1  R.  S.,  51.  But  the 
power  of  the  court  is  not  limited  to  the  ques-  j 
lions  passed  upon  in  the  courts  below,  as  set  I 
forth  in  the  reasons  assigned  by  them.  The 
court  has  power  to  correct  and  redress  all  er 
rors  that  may  happen  in  the  Court  of  Chancery 
or  in  the  Supreme  Court,  2  R.  S.,  166,  sec.  24; 
and  by  the  next  section  in  the  same  statute  it 
is  expressly  made  the  duty  of  the  court  to  ex- 
amine all  errors  that  shall  be  assigned  or  found 
in  any  record  brought  from  the  Supreme  Court, 
and  now,  by  the  2  Rev.  Stat.,  601,  sec.  62,  et 
seq.,  whenever  an  issue  of  fact  is  joined  upon 
a  writ  of  error  returned  into  this  court,  provis- 
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ion  is  made  for  the  making  up  of  the  issue  and 
the  trial  of  the  question  of  fact. 

*The  error  assigned  is  fatal,  and  the  [*32J>- 
judgment  must  be  reversed.  1  Binn.,  138;  11 
Wh.,  472,  n,  3  Cai.,  129;  2  Cr.,  126  ;  9  Cow., 
227.  The  Supreme  Court  had  no  jurisdiction, 
and  the  assent  of  the  defendant  below  could 
not  confer  it. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  defendants  in  error.  This  court  has  ap- 
pellate jurisdiction  only.  2 Cow.,  49;  2  Wend., 
137;  4  Id.,  175.  The  plaintiff  in  error  volun- 
tarily submitted  to  the  jurisdiction  of  the  Su- 
preme Court  by  becoming  bail,  and  could  not 
have  been  sued  in  the  U.  S.  courts,  as  bail  must 
be  prosecuted  in  the  courts  in  which  they  enter 
into  their  recognizances.  Besides,  a  proceeding 
upon  a  recognizance  of  bail  is  but  a  continua- 
tion of  the  original  suit.  Tidd,  104  ;  Bac. 
Abr.,  tit.  Ex.,  B.  When  the  want  of  jurisdic- 
tion applies  to  the  subject-matter,  advantage- 
may  be  taken  thereof  at  any  time,  but  when 
it  applies  to  the  person,  it  must  be  suggested. 
3  Johns.,  105  ;  l'ld.,  144  ;  17  Id.,  4.  Having 
submitted  to  plead,  the  plaintiff  in  error  can- 
not now  object  that  the  Supreme  Court  had 
not  jurisdiction.  The  provision  of  the  Re- 
vised Statutes  as  to  the  making  up  and  trial  of" 
issues  of  fact  joined  in  this  court,  can  apply 
only  to  questions  upon  which  the  court  below 
could  not  have  passed,  as  upon  an  issue  upon 
a  release  of  errors,  or  the  like. 

Mr.  Foot,  in  reply,  admitted  that  a  personal 
privilege  must  be  pleaded,  but  that  the  privi- 
lege here  was  that  of  the  sovereign,  and  not  of 
his  representative  and,  therefore,  could  not  be 
waived.  The  Constitution  gives  exclusive  ju- 
risdiction to  the  courts  of  the  U.  S.  of  all  ac- 
tions relating  to  the  ministers  of  foreign  pow- 
ers. 11  Wh.,  472,  n. 

The  following  opinion  was  delivered  : 

By  the  Chancellor.  The  plaintiff  in  error 
assigns  a  matter  of  fact,  which  he  supposes 
sufficient  to  show  a  total  want  of  jurisdiction 
in  the  Supreme  Court,  for  the  purpose  of  ob- 
taining a  reversal  of  the  judgment  rendered  by 
that  court.  He  alleges  that  at  the  time  of  the 
commencement  of  the  suit  against  him  on  the 
recognizance  of  bail,  he  was  Consul-General 
*of  the  King  of  Saxony,  and  was,  there-  [*33O 
fore,  suable  only  in  the  Federal  Courts.  By 
pleading  in  nullo  est  erratum,  the  defendants  in 
error  admit  the  truth  of  the  fact  assigned  for 
error,  if  it  is  such  a  matter  as  could  be  assigned 
for  error  in  this  court  and  on  this  record;  but 
if  error  in  fact  cannot  be  assigned  here,  or  if 
the  party  is  precluded  from  assigning  such  a 
matter  for  error  after  having  appeared  and 
pleaded  to  the  merits  in  the  court  below,  or  if 
that  court  had  jurisdiction  under  the  circum- 
stances of  the  case, the  answer  of  the  defendants 
in  error  is  in  the  nature  of  a  demurrer,  and 
the  judgment  must  be  affirmed.  Webb  v.  Plu- 
mer,  Fitzg..  109;  Roe  v.  Moore,  Com.,  601  ; 
Hilbert  v.  Held,  1  Str.,  685. 

Taking  it  for  granted  that  by  the  Judiciary 
Act  of  1789,  1  L.  U.  S.,  54,  ch.  20,  sec.  9,  Con- 
gress has  given  to  the  district  courts  exclusive 
jurisdiction  of  all  civil  suits  or  original  proceed- 
ings against  foreign  consuls,  and  that  such  ju- 
risdiction was  rightfully  conferred  under  the 
provisions  of  the  Constitution,  it  does  not  fol- 
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low  as  a  matter  of  course  that  we  can  or  ought 
to  reverse  this  judgment.  This  is  not  an  origi- 
nal proceeding  against  a  consul,  bv  which  he 
is  deprived  of  a  privilege  conferred  on  him  by 
the  Constitution  and  laws  of  the  U.  S.  without 
his  consent.  The  proceeding  on  the  recogni- 
zance is  mere.lv  a  continuation  of  a  suit  or 
proceeding  rightfully  commenced  in  the  state 
court,  and  in  relation  to  which  that  court  prob- 
ably had  jurisdiction  exclusive  of  the  Federal 
Courts.  The  question  then  arises  whether  a 
party  who  voluntarily  comes  into  the  state 
court  and  makes  himself  responsible  as  special 
bail,  can  afterwards  deprive  the  plaintiffs  of 
their  remedy  against  him  on  his  recognizance 
by  objecting  to  the  jurisdiction  of  the  court. 
As  a  general  rule,  the  action  on  a  recognizance 
of  bail,  as  well  as  a  suit  on  a  bail  bond,  must 
be  brought  in  the  same  court  in  which  it  was 
taken,  and  is  considered  a  mere  attendant  or 
continuation  of  the  proceedings  in  the  original 
suit.  Dixon  v.  Hislop,  6  T.  R.,  365  ;  1  Gall., 
229;  1  Mas.,  435;  13  Johns.,  424.  In  the  case 
of  Gobbet,  3  Dall.,  475,  McKean,  Gh.  J.,  says  : 
"  A  recognizance  is  a  matter  of  record;  it  is  in 
the  nature  of  a  judgment,  and  the  process  upon 
331*]  it,  whether  *a  set.  fa.  or  summons,  is 
for  the  purpose  of  carrying  it  into  execution, 
and  is  rather  judicial  than  original;  it  is  no  fur- 
ther to  be  reckoned  an  original  suit  than  that 
the  defendant  has  a  right  to  plead  to  it ;  it  is 
founded  on  the  recognizance,  and  must  be  con- 
sidered as  flowing  from  it  and  partaking  of  its 
nature;"  and  in  that  case  the  Supreme  Court 
of  Pa.,  for  that  and  other  reasons,  refused  to 
permit  the  suit  on  the  recognizance  to  be  re- 
moved into  the  Federal  Court.  So  in  Bobyshall 
v.  Opeinheimer,  4  Wash.  C.  C.,  482,  where  the 
Circuit  Court  of  the  U.  S.  had  jurisdiction 
over  the  original  suit,  in  consequence  of  the 
residence  of  the  parties  in  different  States,  it- 
was  held  that  the  same  court  had  jurisdiction 
in  a  suit  commenced  on  the  bail-bond,  although 
the  plaintiffs  and  defendants  in  the  last  cause 
all  resided  in  the  same  State.  Judge  Washing- 
ton says  :  "  The  short  answer  to  these  objec- 
tions is,  that  the  Marshal  being  authorized  to 
take  appearance  bail,  the  bond  for  the  appear- 
ance is  a  mere  appendage  to  the  original  suit, 
and  the  action  brought  upon  it,  either  by  the 
Marshal  or  by  his  assignee,  is  an  incident  to 
that  suit,  as  much  so  as  a  scire  facia*  against 
the  special  bail  is  an  incident  to  the  original 
suit."  If  the  fact  of  its  being  a  continuation 
of  the  original  suit  is  sufficient  to  give  courts 
of  limited  jurisdiction  a  control  over  parties 
who  could  not  be  otherwise  subject  to  their  pow- 
er, a  court  of  general  jurisdiction  must  be  com 
petent  to  consummate  the  proceedings  in  an 
action  rightfully  commenced  before  them.  In 
this  view  of  the  subject,  the  plaintiff  in  error 
could  not,  in  any  stage  of  the  proceedings,  ob- 
ject to  the  jurisdiction  of  the  court  below. 

If  I  am  right  on  this  point,  the  judgment  of 
the  Supreme  Court  must  be  affirmed  ;  but  as 
other  members  of  this  court  may  take  a  differ- 
ent view  of  this  question,  I  shall  proceed  to 
examine  other  questions  presented  in  this  case. 

As  a  general  rule,  if  the  jurisdiction  of  the 
court  is  limited  to  particular  classes  of  per- 
sons, or  to  a  particular  subject-matter,  or  to  the 
subject  of  the  suit,  or  to  the  parties  qnly  under 
special  circumstances,  it  must  appear  by  the 
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record  of  its  proceedings  affirmatively  that 
such  jurisdiction  did  exist,  or  its  judgment  or 
decree,  if  not  absolutely  void,  will  be  subject 
*to  reversal  by  the  superior  appellate  [*332 
court.  But  if  the  jurisdiction  of  the  court  is 
general  or  unlimited,  both  as  to  parties  and 
subject-matter,  it  will  be  presumed  to  have  had 
jurisdiction  of  the  cause,  unless  it  appears  af- 
firmatively from  the  record,  or  by  the  showing 
of  the  party  denying  the  jurisdiction  of  the 
court,  that  some  special  circumstances  existed 
to  oust  the  court  of  its  jurisdiction  in  that  par- 
ticular case.  In  the  first  class  of  cases,  where 
the  court  has  jurisdiction  over  the  subject-mat- 
ter of  the  suit,  and  facts  are  stated  in  the  pro- 
ceedings sufficient  to  give  jurisdiction  as  to  the 
parties,  if  the  defendant  appears  and  confesses 
those  facts,  or  tacitly  admits  them  by  pleading 
to  the  merits,  he  is  precluded,  and  cannot  after- 
wards assign  for  error  the  want  of  jurisdiction. 
Thus,  by  the  Constitution  and  laws  of  the  U. 
S.,  the  Federal  Courts  have  no  jurisdiction 
over  ordinary  suits  between  citizens  of  the 
same  State  ;  yet,  if  it  be  averred  in  the  decla- 
ration that  the  plaintiff  is  a  citizen  of  a  differ- 
ent State  from  the  defendant,  who  is  a  citizen 
of  the  State  in  which  the  suit  is  brought,  the 
defendant  must  deny  this  allegation  by  a  plea 
in  abatement,  if  it  is  untrue,  and  cannot  set  up 
that  defense  on  the  trial  after  a  plea  to  the  mer- 
its, or  in  any  other  manner.  De  Wolfv.  Rabaud, 
1  Pet.,  476.  So,  in  the  case  of  Ghichester  v.  Don- 
negal,  Madd.  &  Geld.,  375,  where  the  Consisto- 
ral  Court  of  London  had  no  jurisdiction  over 
parties  not  resident  within  that  diocese,  and  it 
was  alleged  in  the  libel  that  the  defendant  re- 
sided at  Westminster,  although  in  point  of 
fact  she  resided  in  Ireland,  and  she  appeared 
voluntary  and  pleaded  to  the  merits  ;  it  was 
decided  that  the  court  had  jurisdiction  of  the 
cause,  although  the  objection  was  made  by  an 
intervener,  subsequently  called  before  the 
court  to  see  the  proceedings,  on  the  ground 
that  he  would  be  concluded  thereby  on  a  ques- 
tion of  legitimacy.  In  deciding  upon  the  ap- 
plication for  a  prohibition  in  that  case,  the 
Vice  Chancellor,  Sir  John  Leach,  says:  "I  state, 
without  exception,  as  a  general  principle,  that 
in  courts  of  equity,  as  well  as  in  courts  of  law. 
a  party  admitting  a  fact  which  gives  jurisdic- 
tion to  a  court,  and  appearing  and  submitting 
to  that  jurisdiction,  upon  general  principles 
and  upon  all  analogies  known  to  us,  can  never 
recede,  or,  as  it  is  called  in  the  *Scotch  [*333- 
law,  refdle  from  those  facts,  and  withdraw  that 
admission."  Although  a  party  cannot  by  con- 
sent give  jurisdiction  to  a  court  which  had  no- 
jurisdiction  before,  yet,  if  it  has  general  juris- 
diction over  the  subject-matter,  and  the  defend- 
ant either  resides  out  of  the  jurisdiction  or  has 
some  privilege  which  exempts  him  from  the 
jurisdiction,  he  may  waive  that  privilege,  if 
he  chooses  to  do  so  ;  and  in  a  superior  court 
of  general  jurisdiction,  if  he  neglects  to  object 
and  show  to  the  court  his  particular  exemp- 
tion, by  way  of  a  plea  in  abatement  or  other- 
wise, before  he  has  answered  as  to  the  merits 
of  the  cause,  he  will  be  forever  precluded.  1 
Vent.,  236,  369;  Cam.  &  Norw.,  89,  303  ;  4 
M'Cord,  L.  Rep.,  79  ;  1  Mason,  360  ;  5 Conn., 
541  ;  Taylor,  35.  In  this  case,  it  was  not  nec- 
essary to  allege  in  the  declaration  that  the  de- 
fendant was  not  a  consul ;  if  he  had  such  priv- 
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ilege  exempting  him  from  the  ordinary  juris 
diction  of  the  court,  it  was  his  duty  to  make 
his  objection  by  plea  in  abatement.  By  plead- 
ing in  chief,  and  thereby  calling  for  a  decision 
of  the  cause  on  the  merits,  he  admits  the  juris- 
diction of  the  court  to  make  such  a  decision  ; 
and  that  admission  is  now  conclusive  against 
him.  It  is,  therefore,  too  late  for  him  to  assign 
anything  for  error  which  is  inconsistent  with 
that  admission  on  the  record. 

The  last  objection  insisted  on  by  the  defend- 
ants in  error  is,  that  this  court  will  not  enter- 
tain jurisdiction  to  reverse  a  judgment  of  the 
Supreme  Court  for  a  mere  error  in  fact,  which 
might  have  been  tried  there,  on  a  writ  of  error 
coram  vobis.  It  is  supposed  by  the  plaintiff's 
counsel  that  the  reason  why  a  writ  of  error  did 
not  lie  to  the  Exchequer  Chamber  in  England, 
was  because  that  court  had  no  power  to  award 
a  venire  to  try  the  fact.  But  that  is  not  the  true 
reason  ;  for  Ld.  Chancellor  King  said  it  was  a 
great  absurdity  to  suppose  the  Court  of  Ex- 
chequer Chamber  had  not  power  to  do  justice 
to  the  party,  on  a  release  of  errors  pleaded  in 
that  court ;  and  that  they  might,  if  necessary, 
award  a  venire  under  the  seal  of  the  Court  of 
Exchequer.  Gomez  v.  Manez,  2  Str.,  821.  And 
so  it  was  decided  by  the  Exchequer  Chamber 
soon  after  the  passing  of  the  statute  organizing 
that  court ;  for  although  Gh.  J.  Anderson  re- 
fused to  seal  the  venire,  it  was  not  because  the 
334*]  *court  had  not  authority  to  award  it, 
but  for  the  reason  that  they  had  no  jurisdiction 
to  examine  errors  in  fact.  It  was  upon  the  same 
ground  that  the  Court  of  K  B.  afterwards  re- 
fused to  grant  restitution.  Sew  v.  Long,  Cro. 
Jac.,  5.  Whatever  difference  of  opinion  may 
have  existed  among  the  judges  as  to  the  right 
of  the  Exchequer  Chamber  to  sustain  a  writ  of 
error  for  errors  in  fact,  it  has  been  long  since 
settled  that  they  have  no  such  power  ;  and  if 
no.  error  in  law  is  found  in  the  record,  the  judg- 
ment must  be  affirmed,  notwithstanding  an  er- 
ror in  fact  is  assigned  and  admitted  by  the  an- 
swer of  the  adverse  party.  Hopkins  v.  Wriggles- 
worth,  3  Keb.,  28  ;  1  Vent.,  207,  and  S.  C.,  1 
Lev.,  88 ;  Roe  v.  Moore,  Conn.,  597  ;  2  Mann. 
<fe  Ry.,  285,  note  c.  It  never  was  supposed  that 
error  in  fact  could  be  examined  on  a  writ  of 
error  to  the  House  of  Lords,  except  when  it 
came  before  them  by  way  of  appeal  from  the 
decision  of  an  inferior  court,  to  reverse  a  judg- 
ment given  upon  a  writ  of  error  coram  vobis  in 
the  court  below.  See  Holt's  op.,  Skinn.,  523. 

1  am,  therefore,  satisfied  that  this  court  never 
had  jurisdiction  to  reverse  a  judgment  of  the 
Supreme  Court  for  error  in  fact,  unless  the 
question  had  been  first  examined  and  decided 
upon  a  writ  of  error  coram  vobis  in  that  court. 

2  Wend.,  137  ;  4  Id.,  175.  The  power  given  to 
this  court  by  the  recent  revision  of  the  laws,  to 
award  an  issue  when  necessary,  was  not  intend- 
ed to  give  jurisdiction  over  causes  not  before 
cognizable  here,  but  to  enable  it  more  con- 
veniently to  administer  justice  to  the  parties  in 
relation  to  those  causes  where  the  trial  of  facts 
might  become  necessary  on  a  plea  of  a  release 
of  errors  or  otherwise. 

For  this  reason,  as  well  as  for  the  others  be- 
fore suggested,  I  think  there  is  no  error  in  this 
case  which  can  authorize  us  to  reverse  the 
judgment  of  the  Supreme  Court,  and  that  the 
same  should  be  affirmed. 
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The  court  being  unanimously  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed,  it  was  affirmed  accordingly. 

Reversed  on  mandate  from  Supreme  Court  of  II 
S.,  see  7  Pet.  (U.  S.),  276. 

Affirmed— 10  Wend.,  50. 

Cited  in— «  Wend..  453 ;  3  N.  Y.,  137 ;  57  N.  Y.,  302  • 
70  N.  Y-,  284  (26  Am.  Rep.,  597);  93  N.  Y.,  411;  5  Barb  ' 
115 ;  31  Barb..  669 ;  3  How.  Pr.,  261 ;  6  Rob.,  198. 


*SEWALLETAL.  v.  S.  &M.  ALLEN.  [*335 

Common  Carriers — Steamboat  Company  as — Not 
Liable  for  Packages  of  Bank  BiUs. 

A  steamboat  company,  or  the  members  thereof, 
who,  by  their  Act  of  Incorporation,  are  made  indi- 
vidually liable  as  common  carriers,  incorporated 
for  the  transportation  of  Roods,  wares  and  merchan- 
dise, are  not  common  carriers  of  packages  of  bank 
bills,  unless  it  be  shown  that  they  have  made  the 
carriage  of  such  packages  a  part  of  their  ordinary 
business;  and  it  was  accordingly  holden,  in  this  case, 
that  the  defendants,  members  of  such  a  company, 
were  not  liable  for  the  loss  of  a  package  of  bank  bills 
intrusted  to  the  master  of  one  of  their  boats ;  it  ap- 
pearing that  he  had  been  forbidden  by  his  employ- 
era  to  carry  money,  that  he  had  never  knowingly 
carried  any,  that  the  usage  was  for  persons  sending 
money  to  compensate  the  masters,  and  that  the  own- 
ers charged  freight  only  on  specie. 

Citations— 8  Pick.,  182 ;  2  Kent,  Com.,  468,  484:  Je- 
rem.  Carr,  34 ;  Valin's  Com.  on  Ord.  of  Louis  XIV., 
tit.  Seamen,  Art.  2.  Jour,  of  Juris..  277,  281,  284:  Do- 
mat,  b.  1,  tit.  16,  sec.  3,  art. 2;  11  Martin,  314;  10  Johns., 
9 ;  Napoleon  Code,  art.  1782,  1784,  1952,  1953:  2  Esp. 
Dig.,  250,  252 ;  3  Day,  346 ;  9  Wheat.,  590;  5  T.  R.,  394 ; 
Esp.  Dig.,  622 ;  2  Com.  Cont.,  320;  1  East,  604;  4  Burr.. 
2300. 

ERROR  from  the  Supreme  Court.  S.  and  M. 
Allen  brought  their  suit  in  the  Supreme 
Court  against  H.  D.  Sewall  and  seven  others, 
to  recover  for  the  loss  of  a  package  of  bank 
bills  of  the  value  of  $14,347.50,  and  a  draft  of 
$1,800,  intrusted  to  the  care  of  the  master  of  a 
steamboat  belonging  to  an  incorporated  com- 
pany, called  Dutchess  and  Orange  Steamboat 
Company,  to  be  carried  from  N.  Y.  to  Albany. 
The  Company  consisted  of  thirty-six  stock- 
holders, eight  of  whom  only  were  sued.  By 
the  Act  incorporating  the  Company,  it  is  de- 
clared that  the  members  of  the  Corporation 
shall  be  liable  individually,  in  the  same  man- 
ner as  carriers  at  common  law,  for  the  trans- 
portation of  all  goods,  wares  and  merchandise 
delivered  to  the  agents  of  the  Corporation,  and 
for  all  contracts  made  by  such  agents  relating 
to  the  business  of  the  Corporation,  Stat.  of 
1825,  p.  336,  et  seq.  ;  and  by  another  provision 
of  the  Act,  the  Company  are  prohibited  from 
employing  their  capital  in  any  objects  other 
than  those  connected  with  the  navigation  of 
the  Hudson  River,  by  boat  or  boats  propelled 
by  steam.  The  Co.  had  a  steamboat  called  The 
Eckford,  and  tow-boats  for  the  carriage  of 
freight,  and  another  steamboat  called  The  Sun, 
employed  in  the  transportation  of  passengers. 
The  Sun  was  not  advertised  as  a  freight  boat ; 
she  however  carried  light  freight ;  and  when 
she  did  so,  it  was  considered  a  matter  of  favor, 
and  the  Co.  charged  an  extra  price  for  it;  boxes 
were  charged  for,  but  *nothing  was  [*336 
charged  for  small  bundles;  the  captain  of  The 
Sun  had  instructions  not  to  carry  money,  and 


NOTE.— Moment  and  oumers  of  ressefe  ax  common 
carriers— LiaMities  of.  See,  Elliott  v.  Rossell.  10 
Johns.,  1,  note. 
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to  his  knowledge  he  never  did  carry  any  ex- 
cept remittances  from  the  president  of  the  Co. 
at  N.  Y.,  and  from  the  agent  at  Albany;  pub- 
lic notice  of  such  instructions,  however,  was 
not  given.  The  Co.  did  not  receive  pay  for 
packages  of  money,  or  other  packages  carried 
in  the  captain's  office.  It  was  proved  that  it 
had  been  and  was  the  practice  of  the  masters 
of  steamboats  to  carry  bundles  of  money,  for 
which  they  received  compensation,  and  that 
the  regular  price  of  carrying  specie  was  50 
•cents  per  box.  In  Nov.  1826,  a  package  of  bank 
bills,  containing  $14,347.50,  and  a  draft  for 
.$1,800  were  put  up  by  S.  &  M.  Allen  in  N.  Y., 
to  be  sent  to  a  bank  in  Albany ;  it  was  delivered 
to  the  captain  of  The  Sun,  who  engaged  to 
take  charge  of  it,  he  being  told  it  was  very 
valuable.  In  consequence  of  some  disturbance 
on  board  The  Sun,  she  did  cot  leave  for  Al- 
bany on  the  day  the  package  was  delivered  to 
the  captain,  and  the  letters  and  packages  which 
had  been  put  on  board  of  her  were  transferred 
by  him  to  another  steamboat,  not  belonging  to 
the  Co.,  which  left  that  day  for  Albany.  The 
bank  bills  were  not  received  in  Albany.  The 
delivery  of  the  package  to  the  captain  of  The 
Sun  was  proved  by  two  witnesses  :  he,  how- 
ever, denied  all  knowledge  of  it  as  did  also  the 
captain  of  the  other  boat.  As  to  the  compensa- 
tion for  carrying  money  in  steamboats,  it  ap- 
peared that  for  the  transportation  of  specie  a 
fixed  price  was  paid,  which  was  accounted  for 
to  the  owners  ;  but  for  the  carriage  of  pack- 
Ages  of  bank  bills,  a  compensation,  either  by 
the  parcel  or  for  the  season,  was  made  to  the 
captains  of  the  boats,  who  considered  it  a  per- 
quisite, and  rendered  no  account  thereof  to 
the  owners.  The  Messrs.  Allen  were  in  the 
habit  of  transmitting  packages  of  money  by 
the  steamboats,  and  of  paying  the  captains  for 
carrying  the  same. 

Oc  the  trial  of  the  cause,  after  the  plaintiffs 
had  closed  their  proofs,  the  defendants'  coun- 
sel moved  for  a  nonsuit,  on  the  grounds :  1. 
That  the  action  could  not  be  maintained  as 
brought  against  the  defendants;  that  it  should 
have  been  against  the  Corporation,  or  against 
4537*]  all  the  stockholders,  or  *against  the 
stockholders  severally ;  2.  That  bank  notes 
and  drafts  were  not  goods,  wares  or  merchan- 
dise within  the  meaning  of  the  Act  incorporat- 
ing the  Co. ;  3.  That  the  master  of  the  steam- 
boat was  not  the  agent  of  the  Co.  for  the  car- 
riage of  bank  bills,  or  to  make  contracts  in  re- 
lation thereto  ;  4.  That  in  receiving  the  bills, 
the  master  acted  not  as  the  agent  of  the  Co., 
but  in  his  own  right  and  on  his  own  responsi- 
bility, and  he,  and  not  the  Co.,  was  liable; 
and  5.  That  there  was  no  payment  or  tender 
of  payment  for  the  carriage  of  the  bills,  nor 
was  there  any  agreement,  either  express  or  im- 
plied, in  relation  to  compensation.  The  pre- 
siding judge  refused  to  nonsuit  the  plaintiffs, 
but  reserved  the  questions  for  the  decision  of 
the  Supreme  Court.  The  plaintiffs  waived 
their  right  to  recover  for  the  draft  of  $1,800, 
and  a  verdict  was  taken  for  the  plaintiffs  for 
upwards  of  $15,000,  subject  to  the  opinion  of 
the  Supreme  Court  upon  the  questions  reserved, 
set  forth  in  a  case,  with  leave  to  either  party 
to  turn  the  same  into  a  bill  of  exceptions.  The 
Supreme  Court  gave  judgment  for  the  plaint- 
iffs. See  2  Wend.,  327.  The  defendants  turned 
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the  case  into  a  bill  of  exceptions,  presenting 
the  above  questions  and  the  decision  thereon 
against  them  by  the  circuit  judge,  as  also  the 
charge  of  the  judge  to  the  jury,  that  on  the 
evidence  given,  the  plaintiffs  were  entitled  to 
a  verdict.  The  defendants  sued  out  a  writ  of 
error. 

Mr.  D.  Lord,  Jr.,  for  plaintiffs  in  error. 
At  common  law  the  defendants  are  not  liable. 
The  action,  if  maintainable,  is  so  by  virtue  of 
the  Act  of  Incorporation,  which  subjects  the 
stockholders  of  the  Co.  individually  to  an  ac- 
tion in  the  same  manner  as  carriers  at  common 
law  are  liable.  By  the  terms  of  the  Act  a  suit 
may  be  brought  against  each  stockholder  sev- 
erally, but  a  joint  action  is  not  given  against 
all,  much  less  against  a  number  more  than  one 
and  less  than  all.  It  is  not  a  joint  and  sepa- 
rate liability  ;  had  such  been  the  intent  of  the 
Legislature,  it  would  have  been  so  declared, 
as  was  done  in  Acts  incorporating  Coal  and 
Iron-work  Companies,  Laws  of  1826,  p.  272, 
273,  and  314-317,  where  it  is  declared  that  any 
person  having  a  demand  against  the  compa- 
nies *may  sue  any  stockholder  singly,  [*338 
or  any  two  or  more  stockholders  jointly.  If  all 
the  stockholders  are  liable.all  should  be  joined, 
so  that  each  may  be  compelled  to  contribute. 
The  action  being  case,  the  non-joinder  of  par- 
ties could  not  be  pleaded. 

Bank  bills  are  not  goods,  wares  or  merchan- 
dise, within  the  meaning  of  the  statute.  The 
words  in  the  statute  are  used  in  reference  to  a 
Co.  whose  business  was  to  be  the  navigation 
of  the  Hudson  River  by  boats  propelled  by 
steam,  engaged  in  the  transportation  of  articles 
of  merchandise,  of  bulk,  weight  and  identity. 

The  technical  terms  "goods  and  chattels" 
are  not  used,  and  it  is  manifest  from  various 
concurrent  Acts,  that  the  Legislature  by  the 
use  of  the  terms  "goods,  wares  and  merchan- 
dise," did  not  mean  to  include  everything  com- 
ing under  the  generic  terms,  "goods  and  chat- 
tels;" thus,  in  various  Acts  of  the  same  session 
of  the  Legislature  incorporating  insurance  com- 
panies, lombard  companies,  loan  companies 
and  banks,  the  companies  are  prohibited  from 
employing  any  part  of  the  stock,  funds  or 
moneys  thereof  in  buying  or  selling  any  goods, 
wares  or  merchandise  ;  thus  distinguishing  be- 
tween stock,  funds  and  moneys  and  goods. 
Laws  of  1825,  pp.  18,  24,  37,  43, 48,  61,  67,  184, 
191,  198,  214  and  246.  Goods  and  chattels  are 
not  synonymous  with  personal  property  ;  and 
under  the  description  of  goods  and  chattels, 
bank  notes  are  not  included.  1  Dowl.  &  Ry., 
287  ;  1  Carr  &  P.,  310,  454.  An  insurance  on 
goods  will  not  cover  bank  bills.  Mann.  Dig., 
tit.  Insurance,  B,  5  ;  Phil.  Ins.,  66. 

The  master  of  the  steamboat  was  not  the 
agent  of  the  Company  for  the  carriage  of  bank 
bill,  or  for  making  contracts  in  relation  to 
such  business.  No  express  authority  to  the 
master  is  shown,  and  none  can  be  implied  from 
the  circumstances  of  the  case.  It  does  not  re- 
sult from  his  employment  ;  he  cannot  be  re- 
garded as  the  master  of  a  general  ship,  his 
character  more  nearly  resembles  that  of  the 
driver  of  a  carriage.  The  boat  was  fitted  up 
for  the  conveyance  of  passengers,  and  not  for 
the  carriage  of  bank  bills.  The  master  had 
no  authority  to  carry  bank  bills,  unless  it  may 
be  implied  from  usage.  Usage,  however,  does 
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not  help  the  plaintiffs,  for  it  proves  that  the 
contract  was  with  the  master,  and  not  with  the 
339*]  *owners  of  the  boats.  The  usage  was 
to  trust  the  masters,  and  the  plaintiffs  are 
bound  by  it.  Doug.,  510.  Special  notice  that 
the  master  was  instructed  not  to  carry  money 
was  not  necessary.  The  master  of  The  Sun 
was  not  bound,  either  as  a  faithful  agent  of 
his  employers,  or  as  a  common  carrier  to  car- 
ry money  ;  he  was  not  selected  with  reference 
to  such  business.  From  the  very  nature  of 
the  case  the  trust  is  personal.  Who  would 
think  of  subjecting  the  owners  of  a  ship  to  an 
action  for  the  loss  of  ship  letters  containing 
money? 

There  can  be  no  recovery,  for  the  want  of 
notice  of  the  value  of  the  bills  ;  it  was  not 
enough  to  say  that  the  packet  was  valuable. 
The  master  should  have  been  furnished  with 
the  means  of  judging  of  rthe  degree  of  care  nec- 
essary for  its  safe  keeping,  and  to  enable  him 
to  fix  a  compensation  for  the  risk.  Conceal- 
ment is  equivalent  to  a  false  representation  ; 
if  with  a  knowledge  of  the  facts  the  master 
would  not  have  taken  charge  of  the  packet, 
the  plaintiffs,  having  omitted  to  disclose  them, 
the  defendants  are  not  liable.  Phil.  Ins.,  80. 

Mr.  B.  F.  Butler,  on  the  same  side,  to 
show  that  the  words  "goods,  wares  and  mer- 
chandise, "when  used  by  the  Legislature,  are 
used  in  their  popular  sense,  referred  to  2  Rev. 
Laws,  181,  193,  228  and  529;  and  that  the  Leg- 
islature do  not  consider  money  as  included  un- 
der the  general  description  of  goods  and  chat- 
tels, he  cited  1  Rev.  Laws,  pp.  223,  sees.  4,  7; 
405,  sees.  2,  3;  410,  497,  sec.  14,  and  Vol.  II., 
pp.  188,  sees.  2,  191. 

Messrs.  H.  Bleecker  and  S.  A.  Foot, 
argued  the  cause  for  the  defendants  in  error, 
the  plaintiffs  below.  Their  arguments  were 
substantially  the  same  as  urged  by  them  in  the 
Supreme  Court,  see  2  Wend., 329-331, 336,337  ; 
see,  also,  the  opinion  of  the  Chief  Justice,  on 
the  decision  of  the  case  in  the  Supreme  Court, 
2  Wend.. 337-345, and  the  opinion  of  the  Chan- 
cellor, post,  going  to  show  that  the  defendants 
below  should  be  held  responsible  for  the  loss 
of  the  bank  bills. 

Mr.  S.  A.  Talcott,  in  reply.  The  plaint- 
iffs below  ought  first  to  have  sought  their  re- 
dress against  the  Corporation.  The  object  of 
34O*]  *the  Act  in  the  provision  relied  on  by 
the  plaintiffs,  was  not  so  much  to  regulate  the 
mode  of  suing,  as  to  secure  the  owners  of 
property  from  ultimate  loss  by  imposing  a  per- 
sonal responsibility  on  the  stockholders,  in 
case  the  funds  of  the  Corporation  should  be 
insufficient  to  satisfy  the  demands  against  it. 
The  general  objects  of  the  Act  were  to  encour- 
age and  facilitate  transportation,  and  to  insure 
to  the  public  eventual  compensation  for  losses 
incurred;  it  should,  therefore,  be  so  construed 
as  to  effect  as  far  as  possible  the  intentions  of 
the  Legislature  ;  it  would  be  a  harsh  and  un- 
reasonable construction  to  expose  stockholders 
to  pay  from  their  private  funds,  when  the 
means  of  the  Co.  were  ample,  and  within  the 
reach  of  the  creditor,  and  the  effect  would  be  to 
deter  capitalists  from  becoming  stockholders. 
The  individual  liability  should  not  be  held  to 
extend  further  than  to  make  the  stockholders 
personally  responsible  for  all  losses  beyond  the 
means  of  the  Corporation  to  pay.  3  Conn. ,  52. 
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If  there  is  an  immediate  personal  liability, 
in  the  first  instance,  the  action  should  have 
been  brought  either  against  a  single  stock- 
holder or  all  the  stockholders  jointly,  and  not 
against  a  portion  of  them.  The  common  law 
liability  and  the  ordinary  statute  liability  was 
a  corporate  liability ;  the  Act  superadds  a  fur- 
ther; i.  e.,  a  personal  liability,  by  declaring 
that  the  members  of  the  Corporation  shall  be 
liable  individually  as  common  carriers ;  this 
liability  is  either  distributive  or  conjunctive : 
if  the  first,  one  stockholder  may  be  sued  alone; 
if  the  last,  all  must  be  joined  in  the  action. 
Had  the  word  "individually"  been  omitted, 
still  a  personal  liability  would  have  been  im- 
posed ;  being  inserted,  effect  must  be  given  to- 
it.  A  statute  must  be  so  construed  that,  if  it 
can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void  or  insignificant.  1 
Show.,  108;  Hard.,  344.  The  word  "indi- 
vidually" was  inserted  to  relieve  a  plaintiff 
from  the  delay  of  a  plea  in  abatement,  or  from 
being  nonsuited  on  the  trial  for  the  non  join- 
der of  all  the  stockholders.  The  liability, 
therefore,  is  several,  and  not  joint ;  and  "if 
more  are  joined  in  the  action  than  should  be 
joined,  advantage  may  be  taken  of  the  mis- 
joinder  under  the  general  issue.  If  joint,  it  is 
a  statute  liability,  and  the  plaintiffs  must  bring 
themselves  strictly  within  *the  Act ;  [*34 1 
they  must  sue  all  the  members,  and  cannot 
select  a  part  in  a  manner  warranted  neither  by 
the  common  law  nor  by  the  statute.  The 
plaintiffs  might  have  sued  the  Corporation  as 
in  ordinary  cases  ;  having  resorted  to  the  stat- 
ute remedy,  they  were  bound  to  bring  them- 
selves strictly  within  it.  A  statute  which  gives 
a  new  remedy,  unknown  to  the  common  law, 
is  not  to  have  a  liberal  construction  to  extend 
the  remedy.  1  Sid.,  63;  Vin.  Abr.,  tit.  Stat- 
ute, E,  6. 

The  rule  of  the  common  law  in  relation  to 
common  carriers  has  been  called  a  "rigid 
rule,"  a  "  rigorous  law,"  6  Johns. ,  164  ;  12  Id  , 
132  ;  see,  also,  2  Nott  &  M'C.,  89  ;  and  courts, 
should  pause  in  the  extension  of  it  to  a  doubt- 
ful case.  The  bank  bills  in  this  case  are  not 
included  in  the  description  of  goods,  wares 
and  merchandise.  They  are  not  wares  or  mer- 
chandise ;  if  they  come  within  the  Act,  it  must 
be  under  the  term  "goods,"'  which,  under  cer- 
tain circumstances,  may  include  bank  bills, 
while  in  others  it  will  not.  The  meaning  of 
words  varies  with  circumstances,  and  for  their 
true  interpretation  regard  must  be  had  to  the 
nature  of  the  subject  in  reference  to  which 
they  are  used,  the  object  in  view,  other  words 
in  connection,  other  parts  of  the  same  act  or 
instrument ;  and,  in  fine,  to  all  the  circum- 
stances of  the  case.  Thus,  in  a  bequest  by  a 
man  of  all  his  goods  and  chattels  (all  his 
worldly  estate),  the  intent  of  the  testator  being 
not  to  die  intestate,  bank  notes,  money  and 
choses  in  action  will  pass.  So,  under  the  Bank- 
rupt Law  and  the  Statute  of  Frauds,  the  pol- 
icy of  the  statutes  will  govern.  Amb.,  68,  69 ; 
1  Ves.,  Sr.,  273;  Reports  t.  Hardw..  52,  53;  1 
East  Cr.  L..  748;  13  Johns.,  88.  These  cases 
show  that  the  general  and  comprehensive  words 
"goods  and  chattels"  do  not,  of  course,  in- 
clude money  and  bank  notes,  and  only  include 
them  when  it  appears  to  be  the  intent  that  they 
should  be  included.  What  was  the  intent  of 
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the  Legislature  in  the  presen  t  case  ?  The  avowed 
object  of  the  Act  was  to  incorporate  a  com- 
pany, whose  business  should  be  confined  to 
purposes  connected  with  the  navigation  of  the 
Hudson  River  by  steamboats,  and  the  declared 
intent  was  the  transportation  of  goods,  wares 
and  merchandise,  requiring  the  size  and  ac- 
342*]  comodation  *of  steamboats  for  their 
stowage  and  conveyance.  The  transportation 
of  bank  bills  could  not  have  been  one  of  the 
purposes  of  the  incorporation,  and  of  course 
the  transportation  of  bank  bills  was  not  con- 
templated as  constituting  any  part  of  the  ordi- 
nary business  of  the  Corporation ;  it  was  not 
for  such  purpose  that  the  Legislature  could 
have  considered  it  useful  to  incorporate  a  steam- 
boat company  for  the  navigation  of  the  Hud- 
son. 

Again  ;  had  the  words  "goods  and  chattels" 
been  used  in  the  Act,  there  would  have  been 
some  ground  for  argument  on  the  other  side  ; 
but  even  then  the  reason  of  the  thing  and  the 
main  object  of  the  Legislature  would  have 
been  opposed  to  the  construction  on  the  other 
side.  No  maxim  is  better  established  than  that 
of  noncitur  a  sociis,  applied  as  well  to  the  in- 
terpretation of  words  as  the  character  of  indi- 
viduals. The  Legislature,  instead  of  using  the 
legal  phrase,  "goods  and  chattels,"  adopt  the 
mercantile  phrase,  "goods,  wares  and  mer- 
chandise." In  a  sale  of  all  tlfe  goods,  wares 
and  merchandise  in  a  store,  would  bank  notes 
in  the  drawer  of  the  merchant  pass  ?  Under  a 
count  for  goods,  wares  and  merchandise  sold, 
could  there  be  a  recovery  for  bank  notes  sold? 
The  counsel  here  adverted  to  a  number  of  cases 
as  to  the  construction  given  to  testamentary 
bequests  :  11  Ves.,  666  ;  1  P.  Wms.,  67,  112  ; 
3  Atk.,  62 ;  3  Bro.  C.  C.,  311  ;  Preston,  Lega- 
cies, 169  ;  13  Ves.,  46  ;  and  to  policies  of  in- 
surance ;  3  Camp.,  422;  8  East,  375  ;  Park, 
Ins.,  25  ;  Mann.  Dig.,  tit.  Insurance,  B  (a),  pi. 
5  ;  Phil.,  Ins.,  66  ;  1  Carr.  &  P.,  310,  454  ;  and 
contended  that  if  the  term  "goods,"  standing 
alone,  would  include  bank  bills,  still  the  terms 
"wares  and  merchandise"  accompanying  it 
limited  it  to  things  ejmdem  generis  ;  bur  he  de- 
nied that  if  the  word  "goods"  stood  unre- 
stricted by  the  other  terms  used  in  the  Act, 
that  it  would  include  bank  bills  ;  the  case 
under  consideration  not  being  like  one  arising 
under  a  will,  or  bankrupt  law,  or  other  stat- 
ute, or  disposition  of  property,  intended  to  in- 
clude all  a  man's  property.  Wherefore,  from 
the  nature  of  the  business ;  from  the  use  of 
similar  words  by  the  Legislature  in  other  cases; 
from  accompanying  words  explanatory  of  the 
term  "goods;"  from  the  whole  course  of  de- 
343*]  cisions  applicable  to  the  *case  ;  and 
from  the  plain  common  sense  view  of  the  sub- 
ject ;  he  contended  that  goods,  wares  and  mer- 
chandise, to  be  put  on  board  a  steamboat  for 
transportation,  cannot  mean  a  package  of  bank 
bills.  Besides,  he  urged  that  the  Act  may  well 
be  deemed  to  have  been  passed  in  reference  to 
the  existing  usage  of  transportation  on  the 
river  ;  for  the  transportation  of  specie  a  fixed 
price  was  paid,  which  was  accounted  for  to 
the  owners,  but  for  the  carriage  of  packages 
of  bank  bills  compensation  was  made  to  the 
masters  of  the  boats,  who  considered  it  a  per- 
quisite, and  rendered  no  account  thereof  to  the 
owners ;  that  the  Act  was  not  intended  to  ex- 
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tend  liability  to  cases  beyond  the  usage,  but 
merely  to  impose  personal  responsibility  to 
that  extent. 

The  master  of  the  steamboat  was  not  the 
agent  of  the  Co.  for  the  carriage  of  parcels  of 
bank  bills,  or  for  making  contracts  in  relation 
to  such  business;  he  was  their  agent  only  for 
sailing  a  boat  employed  in  the  conveyance  of 
passengers.  Admitting,  for  the  sake  of  argu- 
ment, that  the  statute,  by  the  term  "goods," 
would  extend  to  exclude  bank  bills,  and  make 
the  defendants  common  carriers  as  to  such,  if 
they  had  made  it  their  business  to  carry  bank 
bills;  still  they  might  curtail  or  restrict  their 
business.  By  usage  it  was  not  their  business, 
although  they  might  make  it  so.  The  trans- 
portation of  bank  bills  was  no  part  of  the  busi- 
ness of  steamboat  owners;  when  bill  were 
transported,  it  was  by  the  masters  of  the  boats, 
for  their  own  emolument.  Prima  facie,  there- 
fore, the  owners  were  not  carriers  of  bills.  But 
if  it  were  otherwise,  they  might  restrict  their 
business  to  the  transportation  of  particular 
species  of  property,  or  exclude  any  particular 
species  of  property.  Exclusion  may  result, 
first,  from  the  nature  of  the  business;  as,  the 
owner  of  a  stage  coach  is  not  bound  to  carry 
a  barrel  of  apples  or  a  hogshead  of  molasses; 
nor  are  the  owners  of  a  steamboat  obliged  to 
carry  a  ton  or  two  of  gunpowder;  nor  the  own- 
ers of  a  Liverpool  packet,  some  20  or  30  asses. 
Second,  it  may  result,  from  the  expressed  will 
of  the  carriers.  A  carrier  has  a  right  to  say: 
If  you  send  money,  you  do  it  at  your  own  risk; 
the  responsibility  is  too  great  for  me,  and  I 
will  not  undertake  it,;  3  Carr.  &P.,  320;  he 
may  limit  his  business  as  he  pleases.  *2  [*344 
Esp.  Dig.,  250-252.  Here  the  defendants  ex- 
pressly forbade  the  master  of  their  boat  to  car- 
ry money;  and  to  his  knowledge  he  never  did 
carry  any,  except  for  the  agents  of  the  Co.  It 
was  not  necessary  that  notice  of  this  prohibi- 
tion should  be  brought  home  to  the  plaintiffs; 
they  were  bound  to  know  the  general  usage; 
they,  in  fact,  knew  it,  and  had  no  reason  to 
suppose  that  the  master  of  the  boat  was  author- 
ized to  contract  beyond  such  usage;  and  seek- 
ing to  enforce  the  contract  made  with  him,  it 
is  incumbent  on  them  to  prove  his  authority. 
This  is  not  like  the  case  of  a  party  who  is  a 
general  carrier  of  all  goods,  and  wishes  to  lim- 
it his  responsibility  to  a  certain  amount  in  val- 
ue as  to  such  goods  which  it  is  his  ordinary  busi- 
ness to  carry.  There  is  a  material  distinction 
as  to  a  notice  merely  limiting  responsibility  as 
to  value,  and  a  determination  limiting  and  re- 
stricting the  business  of  a  carrier.  In  the  one  case 
the  presumption  is  that  the  carrier  transports 
all  goods  in  the  line  of  his  business  in  the  com- 
mon mode,  subject  to  the  common  liability, 
and  there  the  notice  must  be  brought  home  to 
the  party;  in  the  other,  the  question  is,  what 
is  his  ordinary  business?  what  goods  and  what 
kind  of  goods  does  he  transport?  A  common 
carrier  does  not  become  a  common  carrier  of 
everything,  unless  he  so  chooses;  for  such 
goods  as  he  carries  in  his  ordinary  business, he 
is  liable;  the  party  employing  knows  that  he 
may  confine  his  business  to  particular  goods, 
and  may  exclude  others;  he  must  see  to  it, 
therefore,  when  he  delivers  goods  to  an  agent 
who  is  only  agent  for  the  ordinary  business  of 
his  principal,  that  the  goods  are  such  as  fall 
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within  that  business;  otherwise,  the  contract 
is  not  within  the  authority  of  the  agent,  and  the 
principal  is  not  bound.  1  East,  604.  The  au- 
thority of  the  agent  may  be  tested  by  another 
principle.  Common  carriers  are  bound  to  car 
ry  what  is  within  the  usual  course  of  their  busi- 
ness, if  they  have  conveniences  for  it.  2  Kent 
Com.,  465;  5  T.  R.,  143;  4  Barn.  &  Aid.,  32. 
Had  the  master  of  the  boat  in  this  case  refused 
to  take  the  bills  to  carry, would  an  action  have 
lain  against  the  owners?  What  doubt  can  there 
be  that  such  action  could  not  have  been  sus- 
tained? To  render  one  liable  as  a  common  car- 
rier, he  must  make  the  carriage  of  goods  like 
345*]  those  in  question  a  *common  employ- 
ment; and  he  must  do  it  for  hire.  4  Burr., 
2300,  2302;  5  East,  43fi;  1  Salk.,  143;  5  Mod., 
92;  Co.  Litt.,  89  a;  8  Johns.,  216.  One  em- 
ployed pro  Jiac  nice,  though  for  a  reward,  is  not 
liable  as  a  common  carrier.  1  Hayw.,  14;  1 
Wend.,  272.  The  reward  here,  if  any,  belonged 
to  the  master,  and  he,  if  any  one,  is  responsi- 
ble. The  owners  could  not  have  recovered  for 
the  freight  of  the  money;  the  usage  was  that 
the  compensation  for  carrying  bills  went  to  the 
masters  of  the  boats;  and  the  owners  having 
expressly  forbidden  the  carriage  of  money,  it 
was  not  in  their  business  that  the  compensa- 
tion was  earned.  Evidence  of  usage  was  prop- 
erly received.  In  Halsey  v.  Brown,  3  Day,  346, 
in  "an  action  against  the  owners  of  a  brig  for  a 
quantity  of  gold  and  silver  delivered  to  the 
master  of  the  vessel,  to  be  transported  from  Ne- 
vis to  New  London,  proof  was  given  that  by  a 
usage  or  custom  of  merchants  of  Conn,  and 
N.  Y. ,  the  freight  of  money  received  by  the 
master  of  the  vessel  was  his  perquisite;  that  he 
was  to  be  compensated  for  the  transportation 
of  it,  and  not  the  owners  of  the  vessel;  and  that 
the  contract  was  to  be  considered  as  being  per- 
sonal and  of  individual  obligation,  and  not  as 
the  contract  of  the  owners.  The  defendants 
had  a  verdict,  and  a  new  trial  was  refused;  the 
court  saying  that  the  general  commercial  law 
may  be,  and  in  many  instances  is,  controlled 
by  a  special  custom;  so  the  general  commercial 
law  may.  by  the  same  reason,  be  controlled  by 
a  special  local  usage,  so  far  as  that  usage  ex- 
tends, which  will  operate  upon  all  contracts 
of  this  nature,  made  in  view  of  or  with  refer- 
ence to  such  usage;  which  decision  of  the 
Court  of  Conn,  was  cited  with  approbation  in 
the  Supreme  Court  of  the  U.  S.,  in  the  case  of 
Renner  v.  Bank  of  Col,  9  Wh.,  590.  The  case 
of  Dwight  v.  Brewster,  1  Pick.,  50,  which  has 
been  supposed  fully  to  support  the  decision  in 
the  court  below,  is  clearly  distinguishable  from 
the  present.  There  the"  defendants  were  held 
liable  for  the  loss  of  a  package  of  money  de- 
livered to  the  driver  of  a  stage  coach  for  trans- 
mission; but  it  appeared  that  the  driver,  to 
whom  the  package  was  delivered,  was  one  of 
the  proprietors  of  the  coach,  and  that  the  other 
defendant  was  present  at  the  delivery  of  it  to 
346*]  *the  driver.  Both  defendants,  there- 
fore, might  well  be  deemed  to  have  assented  to 
the  taking  of  the  package  for  hire,  and  both 
were  properly  held  liable. 
The  following  opinions  were  delivered: 

By  the  Chancellor.  The  objections  to  the 
judgment  of  the  court  below  are  of  two  class- 
es. The  first  relates  to  the  form  of  the  action, 
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and  to  the  individual  liability  of  the  stockhold- 
ers; the  second  deny  the  liability  of  the  stock- 
holders, or  of  the  Company  for  the  loss,  in  any 
way,  or  in  any  form  of  action. 

By  their  Act  of  Incorporation,  Laws  of  1825, 
p.  336,  the  Dutchess  and  Orange  Steamboat  Co. 
are  authorized  to  employ  their  capital  for  all 
objects  connected  with  the  navigation  of  the 
Hudson,  by  boats  propelled  by  steam.  They 
were,  therefore,  authorized  to  establish  boat* 
for  the  transportation  of  passengers  or  of  any- 
thing which  could  possibly  be  the  subject  of 
transportation  from  one  place  to  another,  for 
hire  or  compensation.  The  6th  section  of  the 
Act,  under  which  this  suit  against  the  stock- 
holder was  brought,  provides  that  the  mem- 
bers of  the  Corporation  shall  be  liable  individ- 
ually, in  the  same  manner  as  carriers  at  com- 
mon law,  for  the  transportation  of  all  goods, 
wares  and  merchandise  delivered  to  the  agent* 
of  the  Corporation,  and  for  all  contracts  made 
by  such  agents  relating  to  the  business  of  the 
Corporation.  Much  time  was  spent  on  the  ar- 
gument in  discussing  the  question  whether  a 
package  of  bank  bills  came  within  the  descrip- 
tion of  goods,  wares  and  merchandise,  within 
the  meaning  of  the  section.  Where  words  are 
sometimes  used  indifferent  senses,  their  mean- 
ing in  a  statute  must  always  be  construed  in 
reference  to  the  subject-matter  of  the  enact- 
ment. For  all  civil  purposes,  and  especially  in 
the  U.  S.,  where  they  constitute  nearly  the 
whole  circulating  medium  of  the  country,bank 
bills  are  considered  and  treated  as  money 
and,  therefore,  come  within  the  general  term 
"goods."  And  there  can  be  no  doubt  that  if  a 
common  carrier  undertakes  the  transportation 
of  packages  of  bank  bills,  for  hire  or  reward, 
he  will  be  liable  to  the  same  *extentas  [*347 
if  he  contracts  in  the  same  manner  to  carry 
Spanish  milled  dollars,  or  any  article  of  mer- 
chandise. Whatever  the  Corporation  under- 
takes to  transport  is,  unquestionably,  within 
the  protection  of  this  clause  of  the  Act,  pro- 
vided a  carrier  of  the  same  articles  would  have 
been  liable  at  common  law  under  like  cir- 
cumstances. 

The  liability  of  the  stockholders  in  this  case, 
however,  does  not  alone  depend  upon  the 
meaning  of  the  terms  "goods,  wares  and  mer- 
chandise" in  the  Act  of  Incorporation.  If  these 
words  had  been  left  out  of  the  statute,  the 
stockholders  would  still  be  subjected  to  the 
same  liability  under  the  other  provision  of 
the  same  section,  which  makes  them  liable 
in  the  same  manner  and  to  the  same  extent  for 
all  contracts  made  by  their  agents  relating  to 
the  business  of  the  Corporation.  The  Legisla- 
ture did  not  intend  to  restrict  the  liability  of 
the  stockholders  to  contracts  for  the  transpor- 
tation of  goods.  As  the  Corporation  are  au- 
thorized also  by  their  charter  to  employ  their 
capital  in  the  transportation  of  passengers  by 
steamboats,  the  Legislature  evidently  intended 
to  extend  the  liability  of  the  stockholders  to  con- 
tracts of  that  nature  also.  And  so  far  as  the 
carriers  of  passengers  and  their  baggage  are 
liable,  at  common  law,  for  any  neglect  or  mis- 
conduct of  themselves  and  their  servants  in  dis- 
charge of  that  duty, the  stockholders  of  this  Co. 
are  individually  and  personally  liable  to  the 
same  extent.  The  counsel  for  the  plaintiffs  in  er- 
ror seemed  to  suppose  there  was  something  spe- 
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cial  in  the  form  of  the  remedy  given  by  the  Act 
of  Incorporation  against  the  stockholders;  and 
that  the  suit  must  be  brought  against  all  of 
them  jointly,  or  each  of  them  separately,  as 
upon  a  joint  contract  before  the  passing  of  the 
Act  for  the  Amendment  of  the  Law.  The 
word  "individually"  in  the  6th  section  of  the 
Act  relates  to  the  personal  liability  of  the 
members  of  the  Corporation,  as  contradistin- 
guished from  their  liability  in  their  corporate 
capacity.  Every  person  who  has  a  claim  against 
the  Co.,  as  carriers  of  persons  or  goods,  in  con- 
sequence of  any  express  or  implied  contract 
of  their  agents,  may,  therefore,  at  his  election, 
bring  an  action  either  against  the  Corporation, 
or  against  the  individual  stockholders  as  if 
they  were  not  incorporated.  The  Legislature 
348*]  has,  in  the  Act  of  incorporation, 
only  given  the  right;  they  never  intended  to 
prescribe  the  remedy;  but  have  left  the  party 
having  such  right  to  draw  his  remedy  from 
the  ample  stores  of  the  common  law,  modified 
as  it  has  been  by  legislative  enactments.  If  he 
proceeds  against  the  corporate  funds  to  obtain 
satisfaction  of  his  claim,  he  must  proceed  ac- 
cording to  the  existing  laws;  and  is  entitled  to 
all  the  facilities  afforded  by  modern  legislation 
to  render  his  proceedings  against  them  expe- 
ditious and  effectual.  If  he  proceeds  against 
the  stockholders  personally,  he  must  proceed 
according  to  the  present  laws,  and  the  existing 
practice  of  the  courts,  to  obtain  satisfaction 
from  their  private  funds.  If  he  sues  them  as 
joint  contractors,  and  by  a  suit  in  form  ex  con- 
tractu,  he  must  sue  all  who  are  jointly  liable, 
or  those  who  are  sued  may  plead  the  non- 
joinder in  abatement;  but  they  cannot  take  ad- 
vantage of  the  objection  in  any  other  way. 
Such  being  the  law,  it  is  unnecessary  in  this 
case  to  discuss  the  question  whether  joint  car- 
riers must  be  proceeded  against  jointly  in  an 
action  on  the  custom,  or  whether  they  may  be 
sued  severally  as  in  ordinary  actions  for  tort, 
there  being  no  plea  in  abatement  here. 

Neither  is  there  any  hardship  in  this  mode 
of  proceeding.  The  Legislature  had  a  right 
to  grant  to  this  Co.  a  part  of  the  privileges 
only  which  are  granted  to  ordinary  corpora- 
tions. Under  this  charter  the  stockholders 
have,  as  between  themselves,  all  the  benefits 
of  a  corporation;  and  they  may  even  sue  and 
enforce  their  own  rights  against  others  in  their 
corporate  name.  But  so  far  as  respects  their 
liability  to  others,  the  Legislature  did  not  think 
the  object  of  the  association  of  sufficient  pub- 
lic importance  to  justify  them  in  exempting 
the  stockholders  from  the  individual  responsi- 
bility to  which  the  members  of  all  unincorpo- 
rated joint  stock  companies  are  subjected.  If 
the  same  course  had  been  adopted  in  relation 
to  a  hundred  other  incorporations  of  a  similar 
character,  which  are  not  of  any  particular  ben- 
efit to  the  public,  no  injustice  would  have  been 
done;  and  individual  enterprise  would  have 
had  a  better  chance  for  fair  competition. 
Those  who  voluntarily  become  stockholders  of 
such  a  corporation  have  no  right  to  complain 
349*]  that  still  greater  privileges  have  *not 
been  granted.  If  any  one  is  compelled  to  pay 
more  than  his  share  of  the  Company's  debts, 
and  the  corporate  fund  is  not  sufficient  for  his 
indemnity,  the  other  stockholders  must  con- 
tribute in  proportion  to  their  interest  in  the 
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concern,  in  the  same  manner  as  other  joint 
partners,  or,  tenants  in  common  of  a  vessel.  I 
have,  therefore,  no  doubt  that  if  the  plaintiffs 
below  had  any  right  of  action,  the  defendants 
were  personally  liable;  and  that  there  is  no 
valid  objection  to  the  form  in  which  the  action 
was  brought.  I  shall,  therefore,  proceed  to 
the  examination  of  the  second  class  of  objec- 
tions, which  go  to  deny  the  right  of  the  plaint- 
iffs to  recover  against  the  stockholders  or  the 
Co.  in  any  form  of  action. 

The  carrier  is  liable  in  respect  to  his  reward; 
and  he  actually  does,  or  has  a  right,  to  charge 
enough  to  compensate  him  for  the  transporta- 
tion of  the  goods,  and  for  the  extraordinary 
vigilance  which  is  necessary  on  his  part  to  pro- 
tect them  from  damage  or  loss.  If,  therefore, 
the  contents  and  value  of  a  package  is  improp- 
erly or  fraudulently  concealed  from  him  for 
the  purpose  of  depriving  him  of  a  part  of  the 
compensation  he  would  otherwise  have  claimed 
for  the  transportation  and  risk,  he  is  not  liable, 
if  he  uses  the  ordinary  vigilance  which  a  pru- 
dent man  would  exercise  in  the  preservation 
of  his  own  property  of  the  same  apparent  val- 
ue; but  if  no  improper  means  are  adopted  to 
conceal  the  contents  of  the  package  or  its  val- 
ue, the  party  delivering  it  to  the  carrier  is  not 
bound  to  inform  him  of  the  contents  or  value 
thereof,  when  no  inquiries  are  made  of  him  on 
the  subject.  Phillips  v.  JEarle,  8  Pick.,  182;  2 
Kent  Com.,  468;  Jeremy,  Law  of  Carriers,  34. 
In  this  case  there  was  sufficient  information  as 
to  the  contents  of  the  package  at  the  time  it 
was  received  by  the  master  of  The  Sun.  He 
was  informed  it  came  from  the  Messrs.  Allen; 
it  was  directed  to  Mr.  Olcott  at  Albany  as  the 
cashier  of  a  bank;  it  was  done  up  in  such  a 
manner  as  to  have  the  appearance  of  a  very 
large  sum  in  bank  bills;  and  he  was  expressly 
told  it  was  a  very  valuable  package.  Under 
such  circumstances  no  one  can  doubt  that  the 
master  of  the  boat  believed  it  to  be  a  package 
of  money,  and  received  it  as  such. 

*It  is  not  necessary  that  there  should  [*35O 
be  any  express  agreement  for  compensation  to 
authorize  a  carrier  to  charge  and  recover  the 
same,  or  to  make  him  liable  for  the  loss  of  the 
goods  intrusted  to  his  care.  If  he  is  in  the 
habit  of  transporting  goods  for  hire,  the  agree- 
ment to  pay  the  usual  price,  or  what  the  trans- 
portation and  risk  are  reasonably  worth,  if  no 
specific  charge  for  such  articles  had  been 
adopted,  is  implied  from  the  delivery  to  the 
carrier  for  transportation.  And  if  the  carrier 
or  his  agent  receives  the  goods  under  such  cir- 
cumstances, he  becomes  legally  liable  for  their 
safety  as  well  as  their  carriage.  Neither  is  it 
material  that  the  goods  should  be  precisely  of 
the  same  kind  and  description  that  had  before 
been  carried  for  hire,  to  make  the  carrier  liable 
for  a  delivery  to  his  agent,  provided  they  are 
such  that  the  person  delivering  them  has  rea- 
son to  suppose  they  are  fairly  within  the  ordi- 
nary scope  of  the  agent's  authority  to  receive 
and  transport.  Thus  it  is  every  day's  practice 
for  ship-masters  and  other  agents  to  receive 
and  transport  new  kinds  of  goods,  which  were 
before  unknown,  and  yet  no  one  ever  doubted 
that  the  ship-owner  was  equally  liable  as  if  he 
had  been  personally  present  and  agreed  to 
transport  the  new  article;  and  he  is  equally  en- 
titled to  compensation  for  the  freight.  But 
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the  owner  of  a  passage  boat  carrying  light 
freight  might  not  be  answerable  for  a  cargo  of 
coalor  marble,  taken  on  board  by  the  master, 
although  he  had  been  in  the  habit  of  carrying 
small  pieces  or  specimens  of  either  for  hire.  In 
the  last  case,  the  party  who  contracted  with  the 
agent  would  have  good  reason  for  presuming 
that  the  agent  was  acting  contrary  to  the  wishes 
of  his  principal;  and  if  such  was  really  the  fact 
the  latter  would  not  be  liable. 

It  appears  by  the  evidence  in  this  case  that 
it  was  a  general  practice  with  the  masters  of 
passage  boats  to  receive  compensation  for  the 
transportation  of  bills  and  specie.  And  the 
owners  of  The  Sun  were  in  the  habit  of  re- 
ceiving compensation  for  light  articles  carried 
on  board  that  boat.  This  package  being  de- 
livered to  the  master  under  these  circumstances, 
if  it  had  been  transported  and  delivered  as  di- 
rected, the  Aliens  would  have  been  legally  li- 
able for  the  usual  compensation,  although 
there  was  no  special  agreement  to  that  effect. 
351*]  *It  is  true  that  as  to  some  of  the  boats 
it  was  a  perquisite  of  the  master,  who  received 
the  pay  for  packages  of  bills  by  the  consent 
of  the  owners  of  those  boats.  As  the  Aliens 
knew  of  that  arrangement,  as  to  some  of  them, 
if  it  had  appeared  that  the  master  of  The  Sun 
was  entitled  to  the  same  privilege,  perhaps  no- 
tice of  the  fact  might  have  been  implied.  In 
that  case  the  question,  which  appears  not  to 
have  been  fully  settled,  whether  it  is  only  a 
mode  of  compensating  the  master  by  the  own- 
ers, so  as  to  leave  them  still  liable  to  the  ship- 
per, would  have  been  fairly  raised.  But  that 
question  cannot  arise  on  the  facts  given  in  evi- 
dence on  this  trial.  Here  the  master  had  no 
such  privilege  ;  and  the  plaintiffs  cannot  be 
chargeable  with  implied  notice  of  a  fact  which 
did  not  exist.  Even  if  they  had  supposed  the 
master  entitled  to  the  privilege,  and  had  con- 
tracted with  him  expressly  on  that  footing,  the 
owners  would  have  been  entitled  to  pay  for 
the  transportation  of  the  package,  and  the 
risk.  Freight,  prima  facie,  belongs  to  the  own- 
er, and  not  to  the  master ;  and  every  article 
put  on  board  is  of  right  subjected  to  the  pay- 
ment thereof.  The  shipper  who  deals  with  the 
master  on  account  of  his  privilege  is  not  ex- 
cused from  liability  to  the  owner  if  no  such 
Erivilege  exists.  Valin,  Com.,  on  the  Ord.  of 
ouis  XIV.,  title  "Of  the  Hiring  and  Wages 
of  Seamen,"  art.  2 ;  Jour,  of  Jurisprudence, 
277,  281,  284.  The  President  of  the  Co.  testi- 
fied that  the  master  had  instructions  not  to 
take  money  to  be  transported  on  board  of  the 
boat ;  he,  therefore,  had  no  privilege.  But  if 
in  disobedience  of  his  instructions  he  did  carry 
it,  the  owners  were  entitled  to  the  freight.  If 
the  Aliens  had  known  of  this  prohibition,  the 
Co.  would  not  have  been  liable  ;  it  appears, 
however,  no  public  notice  was  given,  and  there 
is  no  reason  to  believe  it  was  known  or  even 
suspected  by  the  plaintiffs  ;  the  master  of  a 
general  ship,  or  of  one  which  is  in  the  habit 
of  carrying  freight  or  passengers  for  hire  or 
reward,  for  the  benefit  of  the  owners,  is  their 
general  agent  as  to  the  usual  employment  of 
the  ship.  And  if  he  receives  goods  or  passen- 
gers on  board  for  freight  or  transportation,  al- 
though contrary  to  the  express  directions  of 
his  owners,  they  are  liable  for  his  contracts, 
unless  the  other  party  knew  or  had  reason  to 
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believe  he  was  exceeding  his  *powers.  [*352 
2  Kent,  Com.,  484;  Domat,  b,  1,  tit.  16,  sec.  3, 
art. "2.  Here  was  a  general  ship  authorized  to 
carry  passengers  and  light  freight,  for  hire, 
and  without  any  notice  to  the  public  that  any 
particular  articles,  or  kind  of  light  freight  was 
excepted.  This  package  was  delivered  to  the 
master  on  a  contract  to  transport  it  to  Albany 
and  deliver  it  as  directed.  The  owners  had  a 
right  to  affirm  the  act  of  the  master  and  com- 
pel the  Aliens  to  pay  a  reasonable  compensa- 
tion for  the  trouble  and  risk,  if  the  contract 
had  been  performed  ;  and  I  think  according  to 
the  settled  principles  of  law  they  are  answer- 
able for  the  loss.  If  they  have  employed  an 
agent  who  has  subjected  them  to  a  risk  they 
did  not  wish  to  assume  by  disobeying  their  in- 
structions and  withholding  the  knowledge  of 
that  fact  from  others,  it  is  their  misfortune, 
but  not  the  fault  of  the  plaintiffs  whose  money 
has  been  lost  through  the  palpable  negligence 
of  some  of  their  agents  or  servants  on  board 
the  boat. 

The  rule  of  the  common  law  has  sometimes 
been  complained  of  as  unnecessarily  rigorous 
and  harsh.  It  is  only  considered  so  in  those 
cases  where  the  carrier  is  subjected  to  loss,  al- 
though he  shows,  conclusively,  that  the  dam- 
age was  sustained  without  any  possible  fault 
or  negligence  on  his  part,  or  on  the  part  of  his 
agents  or  servants  ;  as  where  the  goods  were 
destroyed  by  an  accidental  fire  which  con- 
sumed the  building  where  they  had  been  prop- 
erly deposited  for  safe  keeping  for  the  night ; 
or  where  they  were  taken  from  his  possession 
by  a  band  of  robbers,  or  other  superior  and 
irresistible  force.  But  if  the  carrier  were  only 
answerable  for  culpa  levis,  which  is  the  con- 
trary of  that  ordinary  care  and  diligence  which 
a  prudent  man  makes  use  of  for  the  preserva- 
tion of  his  own  property,  the  defendants  did 
not  show  sufficient  in  this  cause  to  excuse  them 
from  liability.  Here  must  have  been  great 
carelessness  or  inattention  to  the  preservation 
of  this  package,  by  the  master  or  some  of  the 
servants  employed  by  the  Co.  on  board  of  The 
Sun.  The  captain  received  a  package  con- 
taining about  $16,000,  which,  from  its  size  and 
the  information  given  him  by  the  clerk,  he 
must  have  supposed  to  contain  a  very  large 
sum  of  money,  which  he  promised  to  take 
charge  of  and  deliver,  as  directed,  *on  [*353 
the  arrival  of  the  boat  at  Albany.  And  al- 
though it  was  ascertained  within  half  an  hour 
afterwards  that  The  Sun  would  not  go  up  that 
evening,  no  care  was  taken  to  send  on  the 
package  by  the  master  of  The  Richmond,  or  to 
return  it  to  the  owners.  If  it  was  sent  on  board 
The  Richmond  it  was  gross  negligence  not  to 
have  seen  it  safely  delivered  at  the  captain's 
office ;  and  it  was  still  greater  carelessness  to 
leave  on  board  The  Sun,  where  it  appears  there 
was  more  than  one  key  to  the  drawer  in  which 
it  was  placed.  No  attention  whatever  appears 
to  have  been  paid  to  it,  except  by  the  person 
who  purloined  it,  until  three  days  afterwards, 
when  the  owners  came  to  search  for  their  prop- 
erty. And  even  then  the  door  of  the  office  was 
not  found  to  have  been  forced,  nor  the  locks 
of  the  drawers  to  have  been  broken.  The  in- 
ference to  me  appears  irresistible  that  the  mon- 
ey was  lost  through  sheer  carelessness.  What- 
ever, therefore,  we  may  think  of  the  rule  of 
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the  common  law,  this  is  a  case  where  the  car- 
rier would  be  clearly  liable  by  the  laws  of  Scot- 
land, France,  Spain,  Holland,  Italy,  and  our 
.sister  State  of  Louisiana,  where  the  somewhat 
milder  features  of  the  civil  law  form  the  basis 
of  the  liability  of  carriers  by  land  and  by 
water  For  the  law  of  those  countries  see  the 
.authorities  cited  in  11  Martin,  314 ;  in  10 
Johns. ,  9  ;  see,  also,  the  Napoleon  Code,  art. 
1782,  1784,  1952  and  1953.  Even  by  their  laws 
•culpa  lemssima,  or  the  slightest  fault  on  the 
part  of  the  carrier  or  his  servants  makes  him 
liable  for  the  loss  or  injury.  And  masters  of 
ships  and  their  owners,  innkeepers  and  com- 
mon carriers  are  answerable,  not  only  for  their 
own  faults,  but  even  for  the  least  neglect  of 
themselves  or  their  servants  ;  and  are  only  ex- 
cused from  losses  which  may  happen  by  such 
accidents  as  the  greatest  care  could  not  have 
prevented.  These  principles,  engrafted  into 
the  laws  of  all  civilized  nations,  and  into  the 
laws  of  some  that  are  semi-barbarous,  must  be 
founded  in  natural  justice — upon  the  absolute 
necessity  of  holding  carriers  and  their  agents 
to  the  most  rigid  rules,  to  protect  the  rights  of 
those  whose  property  is  intrusted  to  their  care. 
And  from  the  discussions  in  the  Napoleon 
€ode  it  appears  that  the  articles  which  relate 
to  this  subject  were  retained  there  by  the  en- 
lightened council,  to  whose  examination  every 
354*]  *part  of  the  Code  was  subjected,  upon 
full  consideration.  And  so  far  at  least  as  our 
law  requires  of  carriers,  innkeepers,  and  own- 
ers of  stages  and  steamboats,  that  to  protect 
themselves  from  liability  for  injury  to  the  per- 
sons or  property  of  others,  they  should  show 
that  the  loss  or  injury  happened  from  an  acci- 
dent or  misfortune,  which  no  reasonable  exer- 
cise of  care,  skill  or  vigilance  on  their  part  or 
on  the  part  of  their  agents  or  servants  could 
have  prevented,  I  have  no  wish  to  see  it  altered. 

Without  taking  up  the  time  of  this  court 
with  a  review  of  all  the  cases  referred  to  by 
the  counsel  in  their  very  elaborate  argument 
of  this  cause  here,  or  in  the  able  and  satisfac- 
tory opinion  delivered  by  the  Chief  Justice  in 
the  court  below,  I  have  arrived  at  the  conclu- 
sion that  this  suit  was  properly  instituted 
against  the  defendants  below,  in  their  individ- 
ual or  personal  capacity  ;  and  that  the  plaint- 
iffs were  entitled  to  a  verdict  against  them  as 
common  carriers,  upon  the  facts  proved  at  the 
trial.  The  judgment  should,  therefore,  be 
affirmed. 

By  Mr.  Senator  McLean.  In  the  case  un- 
der consideration  the  defendants  in  the  court  be- 
low were,  by  that  tribunal,  adjudged  liable,  as 
common  carriers,  for  the  amount  of  the  pack- 
age of  bills  delivered  Nov.  15,  1826,  to  Robert 
G.  Livingston,  as  their  agent  for  the  purpose, 
at  that  time  captain  of  the  steamboat  Sun;  and 
being  dissatisfied  with  the  judgment  of  that 
court,  they  have  brought  it  here  for  the  revis- 
ion and  correction  of  this  court,  should  that 
dissatisfaction,  upon  an  examination  of  the 
case,  turn  out  to  be  well  founded. 

The  argument,  I  confess,  left  an  impression 
on  my  mind,  against  the  judgment  of  the  Su- 
preme Court,  which  subsequent  reflection  and 
examination  has  tended  to  strengthen. 

The  principal  question,  and  the  one  involv- 
ing the  merits  of  the  controversy  is,  were  the 
owners  of  the  steamboat  Sun  common  carriers 
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of  bank  bills?  To  establish  that  fact,  the  de- 
fendants here,  the  plaintiffs  in  the  court  below, 
resort  to  the  Act  of  Incorporation,  to  show  that 
the  words,  "goods,  wares  and  merchandise," 
used  therein  comprehend  the  subject  *in[*355 
dispute.  There  can  be  no  doubt  that  bank  bills, 
under  certain  circumstances,  and  for  certain 
purposes,  are  considered  and  treated  as  goods; 
they  are  for  wise  and  beneficial  objects,  subject 
to  execution ;  they  also  pass  as  goods  to  execu- 
tors and  administrators,  and  to  the  assignees  of 
bankrupts;  and  I  think  there  can  be  as  little 
doubt,  that  under  other  circumstances,  they 
are  not  comprehended  in,  or  indicated  by  the 
word  "goods."  No  one  would  think  of  giving 
in  evidence  under  a  declaration  for  goods,  wares 
and  merchandise  sold,  bank  bills;  or  of  de- 
manding them  on  a  promissory  note,  payable 
in  those  articles.  And  it  would  be  hardly  less 
unreasonable  to  suppose,  that  the  Legislature, 
in  passing  the  Act  incorporating  the  Dutchess 
and  Orange  Steamboat  Co.,  for  the  transporta- 
tion of  goods,  wares  and  merchandise,  used  the 
word  "goods"  in  so  comprehensive  a  sense  as 
to  include  bank  bills.  If  any  importance  is  to 
be  given  to  the  sense  in  which  the  Legislature 
used  that  word,  we  are  to  take  it  in  its  ordinary 
acceptation.  Most  certainly,  in  common  par- 
lance, goods  do  not  mean  bank  bills;  but  sup- 
pose they  do,  that  circumstance,  in  my  view, 
falls  short  of  establishing  the  fact,  ft  by  no 
means  follows  that  the  Co.  became  common  car- 
riers of  all  things  of  which  they  might  by  their 
Act  of  Incorporation  or  otherwise  have  become 
common  carriers.  A  common  carrier  may  limit 
his  business  as  he  pleases,  2  Esp.Dig., 250-252. 
Their  character  then,  in  this  particular,  must 
be  made  out  by  different  proof;  it  must  de- 
pend, after  all,  on  their  own  usage,  or  the 
usage  of  other  boats  under  similar  circum- 
stances. 

There  is  no  doubt  that  a  person  may  become 
a  common  carrier  of  bank  bills;  but  I  believe 
it  will  not  be  pretended  that  it  is  the  ordinary 
business  of  such  employment.  In  an  action, 
therefore,  charging  a  person  as  common  car- 
rier thereof , the  fact  should  be  made  out  affirm- 
atively, or  otherwise,  clearly  and  distinctly;  he 
should  be  brought  definitively  within  the  opera- 
tion of  a  harsh  and  rigid  principle  of  law,  rath- 
er than  that  principle  should  be  allowed  to  pos- 
sess the  pupillary  power  of  dilating  itself  to 
reach  a  case  of  doubtful  character.  How  then 
stands  this  case?  The  defendants  in  the  court 
below  were  owners  of  The  Sun.  Livingston, 
to  whom  the  *bills  were  delivered  on  [*356 
board  that  boat,  was  the  captain  thereof;  and 
that  they  have  not  reached  their  destination  is 
without  doubt.  Still,  the  mind  is  reluctant  to 
charge  the  proprietors  with  the  liability,  upon 
the  vague  and  uncertain  presumptions  arising 
from  any  construction  of  their  Act  of  Incor- 
poration, or  from  the  fact  that  they  might  have 
become  common  carriers  of  bank  bills.  In  my 
view  all  doubt  is  removed  by  the  strong  light 
reflected  on  the  point  by  the  testimony  of  the 
witnesses  in  the  case.  It  s  in  evidence  that  the 
agent  was  instructed  by  his  principals  not  to 
carry  money,  and  that  he  knowingly  never  did 
so.  It  is  also  in  proof,  in  relation  to  the  custom, 
that  specie  is  carried  on  freight  received  by  the 
owners  of  the  boats,  and  that  bank  bills  are  car- 
ried by  the  captains,  and  the  compensation 
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therefor  is  a  personal  perquisite:  leaving  the 
case,  in  my  estimation,  a  clear  one  of  personal 
confidence  and  trust  reposed  in  the  captains. 

If  anything  is  wanting  to  support  this  con- 
clusion, it  is  found  in  the  further  fact,  that  aft- 
er it  was  ascertained  that  neither  The  Constel- 
lation nor  Constitution  was  going  out,  in  whose 
captains  it  appears  this  confidence  had  been  re- 
posed, Mendell,  the  clerk  of  the  Messrs.  Allen, 
in  his  inquiries  of  Currie  about  the  fitness  of 
sending  the  package  by  Capt.  Livingston,  was 
actuated  by  a  desire  to  know  his  personal  re- 
sponsibility; and  being  satisfied  on  that  point, 
unhesitatingly  committed  the  package  to  his 
charge.  In  addition  to  this,  is  the  expression 
by  the  commercial  community,  of  their  under- 
standing of  this  usage,  in  their  release  of  the 
owners,  captain,  and  all  hands  on  board,  from 
similar  liability. 

Having  come  to  the  conclusion  that  the  judg- 
ment of  the  court  below  is  wrong  on  the  merits, 
and  ought  for  that  reason  to  be  be  reversed,  I 
have  not  examined  the  other  objections  raised 
on  the  agreement. 

By  Mr.  Senator  Oliver.  It  is  was  well  said, 
upon  the  argument,  that  this  was  an  important 
case,  not  so  much  on  account  of  the  amount  in 
controversy  as  the  extent  of  the  principle  to  be 
settled.  It  is  manifest  that  the  Legislature, by 
the  Act  of  Incorporation  in  this  case,  intended 
to  secure  the  public  frem  ultimate  loss,  by  im- 
posing a  personal  liability  on  the  stockholders 
357*]  *of  the  Co.,  in  addition  to  the  liability 
of  the  Corporation.  The  remedy  against  the 
Corporation  in  the  first  instance  is  clear,  and 
the  personal  liability  of  the  stockholders  is  aft- 
erwards superadded  for  the  more  perfect  se- 
curity of  owners  or  senders  of  goods.  This  be- 
ing an  incorporation  for  public  accommoda- 
tion,and  to  facilitate  navigation, trade  and  com- 
merce, should  be  liberally  construed,  so  as  to 
encourage  such  undertakings  without  impair- 
ing the  security  of  the  public. 

It  was  urged  on  the  argument,  and  that,  too, 
with  ability,  that  upon  a  fair  common  sense  in- 
terpretation of  the  Act,  considering  it  with  ref- 
erence to  the  object  which  the  Legislature  must 
have  had  in  view,  the  party  claiming  redress 
should  first  seek  it  against  the  Corporation; 
and  that  the  individual  liability  imposed  was 
meant  to  extend  no  further  than  to  make  the 
stockholders  personally  responsible  to  make 
good  all  losses  beyond  the  means  of  the  Corpo- 
ration to  pay.  I  confess  this  does  not  appear 
to  me  to  be  the  fair  exposition  of  the  Act;  the 
suing  of  the  Corporation  is  not,  by  the  Act, 
made  a  condition  precedent  to  the  bringing  a 
suit  against  the  stockholders  individually ;  they, 
as  corporators,  are  subject  to  all  the  require- 
ments of  the  Act,  and  are  personally  liable  in 
the  first  instance. 

The  Legislature  having  superadded  a  further 
liability  in  the  case  now  before  us,  we  are  to 
look  to  the  Act  for  the  purpose  of  ascertaining 
what  that  liability  is.  The  Act  says:  "The 
members  of  the  Corporation  shall  be  liable  in- 
dividually as  common  carriers,"  etc.  I  appre- 
hend the  Supreme  Court  were  right  in  suppos- 
ing this  individual  liability  was  in  contradis- 
tinction to  corporate  liability,  and  that  one  or 
all  must  be  sued;  but  the  court  say  the  non- 
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joinder  of  all  the  defendants  can  only  betaken, 
advantage  of  by  a  plea  in  abatement.  If  it  be 
considered,  then,  as  imposing  a  joint  liability 
by  reason  of  the  statute,  should  not  the  party 
insisting  upon  it  bring  himself  strictly  within 
the  statute?  If  this  be  considered  an  action 
upon  the  statute,  and  not  at  common  law,  the- 
Supreme  Court  were  under  a  misapprehension, 
in  applying  the  common  law  doctrine  to  the 
mode  of  rendering  them  liable.  It  only  applies 
to  the  extent  of  their  liability — to  cases  in  which, 
common  carriers  would  be  responsible  at  com- 
mon law,  and  *not  to  designate  the  [*358 
common  law  mode  of  enforcing  their  liability. 
Is  it  not  just  to  say,  when  a  party  seeks  to  en- 
force a  new  and  rather  novel  remedy  given  to- 
him  by  statute,  that  he  should  bring  him- 
self strictly  within  its  provisions? — and  when, 
he  fails  to  do  so,  is  not  his  foundation  gone, 
and  should  it  not  be  available  under  the  gen- 
eral issue?  But  as  this  is  a  new  question,  and 
its  determination  not  necessary  to  a  just  and 
equitable  decision  of  the  cause,  I  proceed  to 
give  my  views  upon  what  appears  to  me  to  be 
the  true  point  in  the  case;  and  that  is,  whether 
Capt.Livingston,in  the  receipt  of  the  package, 
was  acting  in  the  capacity  of  agent  of  the  Co. , 
and  within  the  legitimate  scope  of  his  authority 
as  such  agent.  To  the  proper  solution  of  this- 
question,  it  is  necessary  that  we  consider:  1. 
The  conduct  and  conversation  of  the  person 
delivering  the  package,  and  see  how  he  under- 
stood the  matter;  whether  he  thought  he  was 
delivering  the  package  to  an  agent  of  the  Co. 
as  such,  whereby  the  Co.  would  be  subject  to- 
the  risk,  or  to  an  individual  whom,  from  his 
situation  and  from  information,  he  supposed 
trustworthy;  2.  The  conduct  and  conversation, 
of  Capt.  Livingston,  that  we  may  see  in  what 
light  he  considered  the  transaction;  and  3. 
Whether,  if  Capt.  Livingston  did  receive  the- 
package  as  agent,  he  was  acting  in  execution 
of  the  authority  given  him  by  the  proprietors; 
or  had  the  plaintiffs  or  their  clerk  good  reason 
to  think  he  was  acting  as  such  agent.  As  to- 
the  first  point:  It  appears,  from  the  testimony, 
that  the  direction  given  to  Mendell  was  to  send 
the  package  by  Capt.  Wiswall  of  The  Consti- 
tution; and  this,  probably,  not  because  he  was 
an  agent  of  the  Co.,  but  because  he  had  fre- 
quently been  intrusted  by  the  plaintiffs  with 
large  sums  of  money,  and  had  been  found 
worthy  of  confidence.  The  Constitution  not 
sailing,  Mendell  went  to  look  for  some  other 
person  by  whom  he  might  safely  send  the  mon- 
ey; and  learning  that  Capt.  Livingston  was 
about  sailing  for  Albany,  he  concluded  to  give- 
it  to  him.  Mendell  swears  that  he  inquired  of 
James  Currie,  Jr.,  as  to  the  propriety  of  send- 
ing the  package  by  Capt.  Livingston;  he  also- 
swears  that  he  considered  it  prudent,  to  send 
the  package  by  a  steamboat  captain.  If  he 
supposed  that  the  captain  received  the  money 
as  agent,  *and  that  the  Co.  would  be  [*35&- 
responsible  for  its  loss,  why  make  the  inquiry 
of  Currie?  Or  why  raise  in  his  own  mind  the 
question  of  the  prudence  of  intrusting  it  to  a 
steanlboat  captain?  He  certainly  knew  that  the 
Co.  were  perfectly  responsible,  and  no  quest  ion 
of  the  propriety  or  prudence  of  intrusting  it  U> 
the  Co.  could  arise  in  his  mind.  It  appears 

WEND.  6. 


1830 


SEW  ALL  v.  ALLEN. 


359 


manifest  to  me  that  Mendell  gave  the  package 
to  Capt.  Livingston  as  an  individual  upon  whom 
he  could  rely,  and  that  if,  previous  to  the  de- 
livery to  Capt.  Livingston,  Mendell  had  found 
any  other  person  going  to  Albany, whom.from 
personal  acquaintance,  from  information,  or 
from  his  situation  and  standing  in  society,  he 
had  good  reason  to  believe  trustworthy,  he 
would  without  hesitation  have  sent  the  pack- 
age by  him. 

As  to  the  second  point:  it  appears,  both 
from  the  conduct  of  Capt.  Livingston  upon  the 
receipt  of  the  package  and  from  his  testimony, 
that  he  did  not  consider  himself  as  acting  as 
the  agent  of  the  Co.  when  the  package  was  de- 
livered. The  question  put  to  him  was,  "will 
you  take  charge  of  the  package?" — the  same 
which  would  have  been  put  to  any  individual. 
Nothing  was  said,  either  by  the  captain  or 
Mendell,  as  to  payment  or  any  compensation 
for  the  carriage  or  risk  to  be  incurred  ;  and  it 
cannot  admit  of  a  doubt  that  in  order  to  make 
the  Co.  liable,  there  must  have  been  a  quid 
pro  quo — something  paid  or  agreed  to  be  paid, 
as  a  compensation  for  the  freight  and  the 
risk,  upon  the  receipt  of  the  package.  It  ap- 
pears the  captain  acted  as  any  other  individual 
would  have  done  under  like  circumstances;  he 
did  not  demand  any  pay;  said  he  would  take 
charge  of  the  package  and  deliver  it ;  took  it 
into  his  office  and  locked  it  in  his  private 
drawer;  no  bill  of  freight  was  made  out,  nor 
was  it  entered  on  the  books.  From  the  testi- 
mony of  Livingston,  it  appears  that  he  consid- 
ered the  carriage  of  money  as  a  matter  between 
himself  and  the  person  intrusting  it  to  him, 
and  with  which,  either  as  it  regards  the  com- 
pensation or  the  risk,  the  Co.  had  nothing  to 
do. 

In  order  to  make  the  Co.  liable  for  the  loss 
of  the  package,  it  is  clear  that  it  should  be  es- 
tablished that  both  Mendell  and  Livingston 
understood  that  such  was  the  condition  upon 
36O*]  *which  the  package  was  delivered,  or 
that  from  the  conduct  of  the  Co.  or  their 
agent,  Mendell  had  good  reason  to  suppose 
that  was  the  condition.  As  to  the  first  part  of 
this  last  proposition,  to  me  it  appears  plain 
that  neither  Mendell  nor  Livingston  supposed 
that  in  the  receipt  of  the  package  the  latter 
was  acting  as  the  agent  of  the  Co. ;  as  to  the 
second  part,  its  discussion  properly  belongs  to 
the  third  point  which  I  have  above  stated. 

As  to  the  third  point:  The  testimony  shows 
that  if  Livingston  did  receive  the  money  as 
agent,  he  was  not  acting  in  execution  of  his 
authority;  indeed,  he  was  expressly  forbidden 
to  take  money.  Yet  this  will  not  avail  the  de- 
fendants (there  being  no  public  notice  to  that 
effect),  if,  from  the  conduct  of  the  proprietors 
or  their  agents,  the  plaintiffs  or  the  public  had 
good  reason  to  suppose  that  in  the  carriage  of 
money  Livingston  acted  as  their  agent.  There 
certainly  was  nothing  in  the  conduct  of  Liv- 
ingston himself  calculated  to  produce  this  im- 
pression; he  never  carried  money  except  for 
the  agents  of  the  Co. ;  his  boat.  The  Sun,  was 
not  advertised  for  freight,  and  never  carried 
freight  except  as  a  matter  of  favor;  he  did  not 
demand  any  compensation  for  his  trouble  and 
risk,  but  acted  in  relation  to  the  whole  matter 
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percisely  as  any  other  individual  would  who 
considered  that  he  was  barely  doing  another  a 
favor.  It  also  appears  that  it  was  the  usual 
custom,  not  only  with  the  captains  of  the  boats 
belonging  to  this  Co.,  but  of  the  other  boats  on 
the  river,  to  carry  money  and  themselves  re- 
ceive the  compensation,  without  rendering  any 
account  to  the  owners.  The  owners  neither 
regulated  the  amount  of  freight  to  be  charged, 
nor  received  it  when  paid.  The  transaction 
was  in  all  cases  a  mere  matter  of  arrangement 
between  the  person  sending  the  money  and  the 
captain,  with  which  the  owners  were  in  nowise 
concerned.  The  captains  sometimes  received 
more  and  sometimes  less  compensation,  and 
sometimes  none  at  all.  Can  it  be  supposed, 
under  these  circumstances,  that  the  owners 
considered  the  compensation  received  by  the 
captains  as  part  pay  for  services  rendered  to 
the  owners  ?  As  well  might  we  say  that,  be- 
cause a  person  happens  to  be  a  captain  of  a 
steamboat,  he  shall  be  incapable  of  transacting 
any  business  *on  his  own  private  ac-  [*361 
count.  This  doctrine  has  been  long  settled,  as 
appears  by  Halsey  v.  Brown,  3  Day,  346  ;  in 
which,  in  an  action  against  the  owners  of  a  ves- 
sel for  a  quantity  of  gold  and  silver  coin,  taken 
by  the  master  at  Nevis  on  freight,  evidence  of 
a  custom  of  merchants  in  Conn,  and  N.  Y., 
that  the  freight  of  money  received  by  the  mas- 
ter is  his  perquisite,  and  that  he  is  to  be  per- 
sonally liable  on  the  contract,  and  not  the 
owners,  was  held  to  be  admissible.  In  the  case 
of  Renner  v.  Bk.  of  Col.,  9  Wh.,  590,  the  Su- 
preme Court  of  the  U.  S.  recognize  the  author- 
ity of  the  above  case,  state  it  at  length,  and 
adopt  its  language  ;  and  it  appears  not  only 
that  this  custom  was  known  to  the  public  gen- 
erally, but  was  particularly  within  the  knowl- 
edge of  the  plaintffs. 

Take  the  cases  pertinent  and  apply  them  to 
this  cause,  and  I  think  it  will  plainly  appear 
that  the  Co.  are  not  liable.  It  is  laid  down  by 
Ld.  Kenyon,  in  treating  of  the  liability  of  a 
common  carrier,  that  the  question  is,  "wheth- 
er at  the  time  when  the  accident  happened  the 
goods  were  in  the  custody  of  the  defendants 
as  common  carriers."  5  T.  R,  394.  In  Esp. 
Dig.,  622,  this  rule  is  laid  down:  "A  delivery 
to  a  carrier's  servant  is  a  delivery  to  himself, 
and  shall  charge  him,  but  they  must  be  goods 
such  as  it  is  the  custom  of  the  carrier  to  carry, 
not  out  of  his  line  of  business."  Again,  in  2 
Com.,  Cont.,  320:  "Those  who  carry  goods 
for  hire  are  considered  common  carriers."  In 
1  East,  604:  "  He  must  see  to  it  when  he  de- 
livers goods  to  an  agent  who  is  only  aeent  for 
the  ordinary  business  of  the  Company,  that 
the  goods  are  such  as  fall  within  that  business, 
otherwise  they  are  not  within  the  authority  of 
he  agent."  Again,  he  is  to  carry  for  hire.  In 
4  Burr.,  2300:  "His  warranty  and  insurance  is 
in  respect  of  the  reward  he  is  to  receive,"  per 
Ld.  Mansfield.  Again,  per  Aston,  J.,  in  the 
same  case:  "The  true  principle  of  the  carrier's 
liability  is  the  reward."  The  Legislature,  in  the 
incorporation  of  a  steamboat  company  to  carry 
goods,  wares  and  merchandise,  cannot  reason- 
ably be  considered  to  have  contemplated  the 
carriage  of  packages  of  *bank  bills  [*362 
which  a  man  may  put  into  his  pocket;  because 
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neither  the  bulk  nor  weight  of  such  packages 
require  the  accommodation  of  the  steamboat; 
and,  of  course,  are  not  objects  of  freight  to 
sustain  a  steamboat  establishment.  This  was 
the  understanding  of  all  the  owners  of  the 
boats;  they  refused  to  carry  bills,  and  they 
were  always  handed  to  the  captains,  who  re- 
ceived whatever  compensation  the  senders 
pleased  to  give.  From  the  hasty  view  which  I 
have  given  this  part  of  the  case,  how  can  it  be 
brought  within  any  of  the  foregoing  rules  ? 
Was  the  package,  for  the  loss  of  which  this 
suit  was  brought,  in  the  custody  of  the  Cor- 
poration as  common  carriers  ?  Does  it  come 
under  the  description  of  goods,  wares  and 
merchandise,  for  the  transportation  of  which 
the  Steamboat  Co.  was  incorporated?  Was  the 
package,  as  described,  one  which  fell  within 
the  scope  of  their  customary  business,  which 
the  captain  of  the  steamboat  Sun,  as  their 
agent,  was  authorized  to  receive  for  trans- 
portation on  their  account  ?  Is  there  any  evi- 
dence that  the  Corporation  ever  assumed  to  car- 
ry or  did  carry  such  packages  for  hire  ?  If 
not,  how  can  they  be  made  answerable  for 
such  a  package  delivered  to  one  of  their  cap- 
tains, when  the  carriage  of  it  was  not  in  the 
course  of  their  business  ?  According  to  the 
case  in  1  East,  604,  the  Aliens  should  have 
seen  to  it,  that  the  delivery  of  the  package  was 
in  the  line  of  the  business  of  the  Co.  as  car- 
riers, or  they  are  not  and  ought  not  to  be 
charged  in  this  or  any  other  action.  Again  ; 
how  does  the  attempt  to  charge  the  defendants 
below  for  the  loss  of  the  package  in  question, 
accord  with  the  doctrine  of  Ld.  Mansfield,  as 
laid  down  in  the  case  cited  from  Burrow,  that 
common  carriers  are  quasi  insurers  to  their 
employers,  and  that  their  insurance  is  in  re- 
spect of  the  reward  they  are  to  receive  ?  It  is 
an  established  rule,  in  cases  of  insurance,  to 
graduate  the  premium  according  to  the  amount 
insured;  the  insurer  should  know  something 
of  what  he  insures,  or  he  cannot  fix  his  prem- 
ium. How  was  it  here  ?  The  package  was  of 
a  description  which  the  plaintiffs  in  error 
never  assumed  to  carry  for  hire;  neither  they 
nor  their  agent  knew  the  value  of  the  pack- 
age ;  they  could  fix  no  premium  for  the  in- 
surance. 

363*]  *The  carriage  of  money  was  not  in  the 
ordinary  line  of  the  business  of  the  Co.,  and 
this,  as  it  regards  all  their  boats,  and  particu- 
larly The  Sun,  which  was  not  advertised  as 
a  freight  boat ;  and  besides,  no  compensation 
was  paid,  or  agreed  to  be  paid,  for  the  car- 
riage of  the  package.  If,  then,  I  am  right  in 
either  of  my  positions,  first,  that  the  suit  was 
not  properly  brought,  or,  second,  that  Livings- 
ton did  not  act  in  the  capacity  of  agent,  the 
decision  of  the  Supreme  Court  ought  to  be  re- 
versed. 

By  Mr.  Senator  Tallmadge.  Without 
going  into  a  minute  review  of  the  numer- 
ous authorities  cited  on  the  argument,  I  shall 
content  myself  with  briefly  presenting  the 
result  of  my  examination  and  reflection  on 
this  case. 

The  6th  section  of  the  Act  incorporating  the 
Dutchess  and  Orange  Steamboat  Co.  declares, 
"  that  the  members  of  said  Corporation  shall 
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be  liable  individually,  in  the  same  manner  as 
carriers  at  common  law,  for  the  transportation 
of  all  goods,  wares  and  merchandise,  delivered 
to  the  agents  of  said  Corporation,"  etc.  The 
object  of  the  Incorporation  was  to  facilitate 
the  transaction  of  their  business  ;  and  this 
clause  of  individual  liability  was  intended  to 
give  to  the  community  the  additional  respon- 
sibility of  its  members,  instead  of  the  sole  re- 
sponsibility of  the  Co.  The  members  are, 
theref  ore.individually  liable,  as  carriers  at  com- 
mon law,  the  same  as  if  this  Act  had  not  been 
passed. 

The  terms,  "goods,  wares  and  merchan- 
dise," may  or  may  not  include  bank  bills,  ac- 
cording to  the  manner  in  which  they  are  used, 
and  in  reference  to  the  subject-matter  to  which 
they  are  applied.  This  Co.,  no  doubt,  may 
make  themselves  common  carriers  of  bank 
bills  ;  but  it  by  no  means  follows  that  they  are 
so,  because  the  Act  of  Incorporation  is  broad 
enough  to  permit  them  to  become  so.  When- 
ever, from  the  nature  and  course  of  their  busi- 
ness, they  undertake  to  be  common  carriers 
of  them,  then  the  Corporation  not  only,  but  its 
members  individually  are  liable,  as  such.  The 
testimony  shows,  conclusively,  to  my  mind, 
that  the  Co.  did  not  and  never  intended  to  be- 
come common  carriers  *of  bank  bills.  [*364 
It  was  the  general  usage  for  the  captains  of 
steamboats  to  take  them  on  their  own  account, 
and  receive  whatever  compensation  was  al- 
lowed for  carrying  them.  It  was  a  matter  of 
their  own,  with  which  the  owners  had  nothing 
to  do  ;  it  was  a  personal  trust.  It  must  have 
been  so  understood  by  the  captains,  and  by 
those  who  intrusted  such  packages  to  them"; 
and  none,  probably,  were  better  acquainted 
with  this  usage  than  the  Aliens  themselves  ; 
they  being  in  the  constant  practice  of  sending 
in  this  manner,  and  of  either  paying  nothing, 
or  else  such  compensation  as  was  agreed  on 
between  them  and  the"  captains,  without  any 
reference  to  the  Co.  It  is  the  reward  which 
makes  the  carrier,  in  the  usual  course  of  his 
employment,  answerable,  and  that,  too,  is  gen- 
erally in  proportion  to  the  risk.  But  the  usage 
shows  that  the  reward,  whatever  it  might  be, 
was  received  by  the  captains,  and  not  by  the 
owners. 

I  would,  by  no  means,  relax  the  rule  of  the 
common  law,  that  the  carrier  is  liable  for  all 
losses  that  do  not  fall  within  the  excepted  cases 
of  the  act  of  God  or  public  enemies  ;  but  be- 
fore his  liability  can  attach,  it  must  appear 
that  he  is  common  carrier  of  the  thing  for  the 
loss  of  which  he  is  sought  to  be  charged.  A 
common  carrier  is  liable  to  an  action,  if  he  re- 
fuse, without  just  ground,  to  do  what  is  re- 
quired of  him  in  the  course  of  his  employ- 
ment,provided  he  has  the  requisite  convenience 
to  carry,  and  is  offered  a  reasonable  or  cus- 
tomary price.  Suppose  then  Capt.  Livingston, 
as  agent  of  the  Co. ,  had  refused  to  carry  this 
package,  although  tendered  the  customary 
compensation,  alleging  that  the  owners  were 
not  common  carriers  of  bank  bills,  can  it  for 
one  moment  be  believed  that  the  Co.  would  be 
liable  for  such  refusal  1  If  not,  and  to  me  it 
appears  clear  that  they  would  not,  then  certain- 
ly they  have  not  made  themselves  common 
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carriers  of  bank  bills,  and  the  members  of  the 
Corporation  are  not  individually  liable. 

My  opinion  is  that  this  action  cannot  be 
maintained,  and  that  the  judgment  below  ought 
to  be  reversed. 

365*]  *On  the  question  being  put — Shall 
the  judgment  of  the  Supreme  Court  be  re- 
versed ? — the  members  voted  as  follows: 

For  affirmance  —  The    CHANCELLOR,    and 
Senators  Beardsley,  Benfrn,  Goriklin,  McCarty 
and  Bexford — 6. 
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For  reversal — Senators  Allen,  Armstrong, 
Boughton,  Deitz,  Qere,Hubbard, Mather, LcLean, 
Oliver,  Sherman.  Tattmadge,  Todd,  Warren, 
Wheeler  and  Woodward — 15. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed. 

Reversing— S.  C.  2  Wend.,  327. 

Cited  in-9  Wend.,  118 ;  17  Wend.,  307 :  2  Hill,  269 ; 
6  Hill,  167;  2  Den.,  123,  396 ;  12N.Y.,  252;  72  N.  T., 
58 ;  28  Am.  Rep.,  107,  108  ;  7  Barb.,  296 ;  2  Story,  49, 
54;  42  Am.  Rep.,  716  (55  Wis.,  324). 
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*LEWIS 

v. 
PALMER.  WADSWORTH  Am)  BENJAMIN. 

Officers  —  How  Far  Protected  by  Process—  Void 
Execution  —  Recovery. 

A  justice,  who  issues  a  second  execution  after  the 
first  is  satisfied,  is  a  trespasser  ;  and  it  is  no  excuse 
that  such  second  execution  issued  through  the  false 
representation  of  the  plaintiff  that  the  first  was  lost. 

A  constable,  acting:  under  such  second  execution, 
is  not  liable  as  a  trespasser.  x 

A  recovery  may  be  had  for  the  full  value  of  prop- 
erty sold  under  a  void  execution,  although  not  re- 
moved by  the  purchaser. 

Citation—  5  Wend.,  170,  240. 

THIS  was  an  action  of  trespass  de  bonis  as- 
portatis,  tried  at  the  Allegany  Circuit  in 
Oct.,  1829,  before  the  Hon.  Addison  Gardner, 
one  of  the  Circuit  Judges. 

Various  articles  of  the  plaintiff's  property 
were  sold  by  Benjamin,  a  constable  of  Allegany 
Co.,  by  virtue  of  an  execution  in  favor  of 
Palmer,  issued  by  Wadsworth,  a  justice  of  the 
peace,  on  a  judgment  rendered  by  him  in  favor 
of  Palmer  against  the  now  plaintiff  and  anoth- 
er person.  A  previous  execution  had  been  issued 
on  the  same  judgment,  which  was  indorsed 
satisfied  by  the  plaintiff.  Palmer  obtained  the 
second  execution  from  the  justice  by  represent- 
ing to  him  that  the  first  had  been  lost.  Appli- 
cation was  made  on  the  trial  to  have  the  de- 
fendant Wadsworth  discharged  on  the  ground 
that  the  testimony  given  was  not  enough  to 
368*]  *charge  him,  so  that  he  might  be  called 
as  a  witness  for  the  other  defendants.  This  the 
judge  refused  to  allow,  being  of  opinion  that 
some  evidence  was  given  against  the  justice, 
although  notice  of  the  satisfaction  of  the  first 
execution,  previous  to  the  issuing  of  the  sec- 
ond, was  not  brought  home  to  him.  and  ob- 
served that  he  should  so  instruct  the  jury. 
Among  the  property  sold  was  a  stack  of  hay, 
which  was  not  removed  by  the  purchaser,  and 
the  defendants  requested  the  judge  to  charge 
the  jury  not  to  allow  damages  for  its  value.but 
only  for  the  taking.  He,  however,  charged 
the  jury  to  assess  damages  for  its  value  as  well 
as  for  the  other  property  sold  ;  and  told  them 

NOTE.—  Judicial  officers—  When  personally  liable— 
Juxtice  of  the  peace.  See  Wallsworth  v.  McCullough, 
10  Johns.,  92,  note. 
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it  was  a  fit  case  for  exemplary  damages,  in 
structing  them,  however,  to  acquit  the  justice. 
The  jury  acquitted  the  justice  and  found  the 
other  defendants  guilty,  and  assessed  the  dam- 
ages at  $128.  The  defendants  moved  for  a  new 
trial. 

Mr.  J.  A.  Collier,  for  the  defendants. 

Mr.  Greene  C.  Bronson, Atty-Gen. ,  for  the 
plaintiff. 

By  the  Court,  Savage,  Ch.  J.  In  my  opin- 
ion the  judge  did  not  err  in  refusing  to  direct 
the  acquittal  of  the  defendant  Wadsworth,  for 
the  purpose  of  having  him  sworn  as  a  witness. 
The  error,  if  any,  was  in  charging  the  jury 
that  enough  had'not  been  shown  to  render  him 
liable.  When  the  first  execution  was  paid,  the 
judgment  was  satisfied,  and  the  justice  had  no 
more  jurisdiction  to  issue  a  new  execution  than 
if  no  judgment  had  ever  been  entered.  5 
Wend.,  240.  He  was  probably  deceived  by  the 
false  representation  of  Palmer,  but  that  does 
not  excuse  him  from  liability  to  the  injured 
party.  (The  execution  was  not  merely  voidable, 
but  absolutely  void.)  It  was  his  duty  to  issue 
an  execution  ;  this  he  had  done,  and  he  acted 
at  his  peril  in  issuing  a  second  execution  upon 
the  suggestion  of  Palmer  that  the  first  was  lost 
or  destroyed. 

There  was  no  error  in  the  direction  given  to 
the  jury  to  find  the  value  of  the  hay.  It  was 
not  necessary  that  it  should  be  removed  to  con- 
stitute a  trespass.  Assuming  control  over 
another's  property  is  a  trespass.  The  act  of 
selling  the  hay  *without  authority  was  [*369 
a  trespass.  The  justice,  who  issued  the  execu- 
tion without  authority,  and  the  plaintiff,  who 
procured  it  to  be  issued  after  his  debt  had  been 
paid,  were  responsible  for  the  injury  sustained 
byjthe  plaintiff  in  this  cause;  but  the  officer,  who 
acted  by  virtue  of  process  regular  upon  its 
face,  issued  by  a  magistrate  who  had  jurisdic- 
tion of  the  subject-matter  and  of  the  process  of 
execution,  was  justified  in  proceeding  to  exe- 
cute it.  It  is  the  duty  of  a  constable  to  execute 
process  regular  upon  its  face,  and  within  the 
legitimate  power  of  the  officer  issuing  it,  with- 
out first  inquiring  into  the  regularity  of  the 
previous  proceedings.  This  subject  has  been 
recently  under  the  consideration  of  the  court, 
and  received  a  full  discussion  by  Justice  Marcy, 
in  the  case  of  Savacool  v.  Boughton,  5  Wend., 
170. 
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lam  of  opinion  that  a  new  trial  be  granted; 
•costs  to  abide  the  event. 

Execution  on  satisfied  judgment,  void— Liability  of 
party  and  officers— Amount  of  recovery.  Cited  in— 8 
Wend.,  681 ;  10  Wend.,  333 ;  16  Wend.,  45 ;  2  Hill,  567; 
.5  Hill,  244 ;  11  Hun,  353 ;  16  Barb.,  306 ;  55  Barb.,  397 ; 
23  How,  Pr.,  459 ;  2  Sawy.,  560 ;  48  Ind.,  412 ;  102  Mass., 
422. 

Trespass—  What  necessary  to  maintain. 

Distinguished— 8  How.  Pr.,  192. 

Cited  in— 10  Wend.,  350;  12  Barb.,  351 ;  25  Am.  Dec., 
.567. 

Who  may  take  advantage  of  irregular  issue  of  exe- 
•eution.  Cited  in— 3  Barb.  Ch.,  190 ;  4  Leg.  Obs.,  54. 


LOVETT  v.  CORNWELL  AND  WING. 

Negotiable    Paper — Presentment   of    Cheek  for 
Payment — Time  of. 

Where  an  injunction  from  chancery,  under  the 
Act  to  Prevent  Fraudulent  Bankruptcies  by  Incor- 
porated Companies,  was  served  upon  a  bank  half 
.an  hour  after  it  opened  for  business,  by  which  its 
operations  were  suspended,  it  was  held  that  the 
holder  of  a  check,  received  after  banking1  hours  on 
the  preceding1  day,  was  not  bound  to  show  a  pre- 
.  sentment  of  the  check  for  payment,  to  entitle  him 
•to  recover  upon  the  original  consideration, although 
it  appeared  that  the  drawer  had  sufficient  funds  in 
the  Bank  to  pay  the  check,  and  that  it  would  have 
'been  paid,  had  it  been  presented  before  the  service 
•of  the  injunction. 

Citations— Act  April  21, 1825 ;  12  Mass.,  86 ;  1  Cow., 
-359  ;  2  Camp.,  515 ;  Chit.,  Bills,  274.  275. 

ERROR  from  the  Superior  Court  of  N.  Y. 
Lovett  bought  of  Cornwell  and  Wing  a 
•quantity  of  timber,  amounting  to  $1,046.10,  as 
per  bill,  and  at  five  o'clock  in  the  afternoon  of 
May  28,  1828,  the  parties  settled,  and  Lovett 
gave  Cornwell  and  Wing  a  check  on  the  Frank- 
lin Bank  for  $1,000.  On  the  next  day,  at  half 
past  ten  o'clock  in  the  forenoon,  the  Bank 
stopped  payment  in  consequence  of  a  writ  of 
injunction,  issued  out  of  the  Court  of  Chan- 
cery, served  on  the  Bank.  The  Bank  paid 
•checks  as  usual  on  the  morning  of  May  29, 
from  the  time  the  Bank  opened  at  ten  o'clock 
37O*]  *A.  M.  until  half  past  ten,  when  the 
injunction  was  served.  Lovett  had  sufficient 
funds  in  the  Bank  to  pay  the  check,  and  it 
would  have  been  paid  had  it  been  presented 
l>efore  the  Bank  stopped  ;  but  it  seems  it  was 
not  presented.  Cornwell  and  Wing  brought 
their  suit  in  the  Superior  Court,  and  declared 
•on  the  check  in  three  several  counts:  1.  Alleg- 
ing presentment  and  non-payment  May  29  ;  2. 
Alleging  presentment  May  29,  and  that  the 
Bank  on  that  day  stopped  payment,  and  from 
thenceforth  entirely  suspended  its  ordinary 
business  and  ceased  to  pay  drafts  and  checks, 
•«tc. ;  and  3.  Alleging  presentment  and  non- 
payment June  4.  The  declaration  also  con- 
tained the  common  money  counts  and  an  in- 
•simul  computassent.  The  defendant  insisted  that 
the  plaintiffs  should  be  nonsuited  in  having 
failed  to  prove  a  presentment  of  the  check  and 
notice  to  the  defendant.  A  verdict  was  taken 
for  the  plaintiffs  for  the  amount  of  the  check, 
subject  to  the  opinion  of  the  court  ;  a  nonsuit 
to  be  entered,  should  the  court  be  of  opinion 


NOTE.— Negotiable  Paper—  Bitts — Delay  in  present- 
ment—Diligence required.  See  Allen  v.  Suydam,  20 
Wend.,  321,  note;  Conroy  v.  Warren,  3  Johns.  Gas., 
:259,  note;  Robinson  v.  Ames,  20  Johns.,  146,  note. 
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that  the  plaintiffs  were  not  entitled  to  recover. 
The  Superior  Court  gave  judgment  for  the 
plaintiffs,  and  the  defendant  sued  out  a  writ  of 
error  to  this  court. 

The  following  opinions  were  delivered  in 
the  Superior  Court : 

By  Chief  Justice  Jones.  The  questions  aris- 
ing from  the  facts  of  this  case  will  be,  first, 
whether  proof  of  the  presentment  and  demand 
of  the  check,  and  notice  of  its  dishonor,  were, 
under  the  circumstances  of  the  case,  indis- 
pensable prerequisites  to  a  recovery  on  the 
check  ;  and  second,  whether  the  balance  for 
which  the  check  appears  to  have  been  given, 
was  recoverable  on  the  count  upon  an  account 
stated  or  not.  [These  questions  were  considered 
at  large  upon  the  general  principles  of  law  ap- 
plicable to  the  case  ;  but  the  opinion  upon  the 
point  they  involved  is  omitted,  and  that  por- 
tion of  the  observations  of  the  Chief  Justice 
alone  given,  which  relates  to  the  legal  effect 
and  operation  of  the  injunction  upon  the  rights 
of  the  parties.]  But  if  the  general  rules  of  law, 
or  the  usage  of  merchants,  required  the  pre- 
sentment of  *the  check  and  the  de-  [*371 
mand  of  the  money  as  prerequisites  to  the  right 
of  action  against  the  drawer ;  and  if  the  in- 
solvency of  the  Bank,  or  the  temporary  sus- 
pension of  its  payments,  would  not  excuse  the 
neglect  or  demand  of  payment  and  notice  of 
dishonor  ;  and  even  if  proof  of  the  due  ob- 
servance of  those  formalities  should  be  held 
necessary  to  entitle  these  plaintiffs  in  other  cir- 
cumstances to  sustain  an  action  upon  the  ante- 
cedent debt  for  which  the  check  was  given  ; 
yet  this  case  would  not,  in  my  view  of  it,  come 
within  this  rule. 

This  case  does  not  stand  upon  the  insolvency 
of  the  Bank,  or  its  suspension  of  payment  sole- 
ly. The  stronger  ground  is  that  the  Bank  was 
under  a  legal  restraint,  and  disabled  by  process 
of  law  from  applying  the  deposits  of  the  draw- 
er to  the  payment  of  the  check;  and  if  such 
was  the  case,  a  demand  could  not  have  been  of 
any  possible  avail  to  the  drawer,  and  the  reason 
given  for  requiring  a  demand  upon  a  bankrupt 
fails,  since  the  officers  of  the  Bank  could  not 
be  expected,  under  such  circumstances,  to  in- 
terpose with  their  own  moneys  to  pay  the  drafts 
of  the  dealers.  How  far  a  mere  temporary  res- 
traint, by  an  injunction  at  the  suit  of  a  party 
praying  for  it  as  a  precautionary  measure,  and 
liable  to  be  dissolved  or  modified,  would  ex- 
cuse the  necessity  of  a  demand,  may,  perhaps, 
be  questionable ;  for  in  such  case  the  deposits 
of  the  drawer  on  which  he  values,  remain  en- 
tire, and  it  may  be  that  the  obstacle  to  their  ap- 
plication to  the  payment  of  the  check  will  be 
speedily  removed.  But  was  this  such  an  in- 
junction, or  was  it  not  the  remedial  process, 
authorized  by  the  Act  of  Apr.  21,  1825,  "To 
Prevent  Fraudulent  Bankruptcies  by  Incorpo- 
rated Companies,  and  to  Facilitate  Proceed- 
ings Against  Them,  and  for  Other  Purposes?" 
By  the  17th  section  of  that  Act,  the  Court  of 
Chancery  is  authorized  and  required,  upon  the 
application  of  the  Attorney-General,  or  a  cred- 
itor of  any  incorporated  bank  or  company,  and 
upon  proof  that  such  bank  or  company  is  in- 
solvent, or  that  it  has  violated  any  of  the  pro- 
visions of  the  Act  incorporating  it,  or  of  any 
other  Act  which  shall  be  binding  upon  it,  to 
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issue  an  injunction  restraining  such  company 
and  its  officers  from  exercising  any  of  the  priv- 
ileges or  franchises  granted  by  the  Act  incor- 
porating such  company,  or  by  any  other  Act, 
372*]  from  Collecting  or  receiving  any  debts, 
and  from  paying  out  or  in  any  way  transfering 
any  of  the  moneys  or  effects  of  such  company, 
until  such  court  shall  otherwise  order;  and  it 
is  declared  that  it  shall  be  lawful  for  such 
court  to  appoint  a  receiver  of  the  moneys,  prop- 
erty and  effects  of  such  company,  and  to  dis 
tribute  the  same  among  the  fair  and  honest 
creditors  thereof.  The  legal  effect  of  this  pro- 
ceeding is  to  dispossess  the  officers  of  the  Bank 
of  all  power  and  control  over  the  money  of  the 
Bank,  and  to  make  it  unlawful  for  them  to  pay 
any  order  or  checks  upon  them;  and  when  the 
process  of  injunction  is  accompanied  with,  or 
followed  by  the  appointment  of  a  receiver,  the 
effect  upon  the  depositors  is  to  devest  them  of 
the  right  to  withdraw  their  deposits,  and  it  ef- 
fectually operates  as  a  statute  countermand  of 
their  checks.  The  terms  of  the  Act  are  per- 
emptory, that  the  moneys,  property  and  ef- 
fects of  the  Company  shall  be  distributed 
amongst  the  fair  and  honest  creditors  of  the 
Corporation,  and  the  deposits  made  part  of  the 
moneys  of  the  Bank  distributable  amongst  the 
creditors  generally.  The  money  which  a  dealer 
deposits  is  not  kept  distinct  and  separate  in  the 
vaults,  for  the  use  of  the  depositor,  to  be  spe- 
cifically returned  to  him  upon  demand;  but  it 
is  intermingled  with  the  other  moneys  of  the 
institution,  and  makes  part  of  its  general  funds 
for  the  common  benefit,  and  only  entitles  the 
depositor  to  a  credit  upon  the  Bank  to  the 
amount  of  his  deposits,  giving  him  a  right  to 
draw  upon  the  Bank  to  that  amount  at  pleas- 
ure, and  in  checks  payable  on  presentation. 
When,  therefore,  the  Bank  subjects  itself  to 
the  provisions  of  the  statute,  and  the  injunction 
issues,  and  a  receiver  is  appointed,  all  right  of 
every  creditor  to  payment,  other  than  by  the 
ultimate  receipt  of  the  distributive  share  of  his 
assets,  wholly  ceases.  The  check  holders  and 
the  bill  holders  are  alike  deferred  to  the  final 
settlement  of  the  affairs  of  the  Bank  for  their 
dividends.  The  fund  for  the  payment  of  checks 
is  abstracted  by  the  force  of  the  statute,  and 
the  check  can  no  longer  be  paid  by  the  cash- 
ier, however  great  his  desire  might  be  to  pay  it. 
Can  a  demand  be  necessary  under  such  cir- 
cumstances? or,  must  not  the  entire  change  in 
the  state  of  things  absolve  the  holders  of  the 
check  from  the  obligation  of  presenting  it  for 
373*]  *payment  to  drawees  who  would  incur 
a  contempt  by  paying  it,  and  therein  act  in 
their  own  wrong,  and  render  themselves  liable 
for  the  whole  amount  of  the  money  to  the  cred- 
itors? Is  not  the  transfer  of  the  fund  upon 
which  it  was  drawn,  from  the  officers  of  the 
Bank  to  the  receiver,  by  the  operation  of  law 
equivalent  to  the  withdrawal  of  the  money  by 
the  drawer  of  the  check;  and  must  it  not  equal- 
ly dispense  with  the  necessity  of  a  present- 
ment, or  the  formal  demand  of  the  money? 
The  Supreme  Court  of  the  State  of  Mass.,  in 
the  case  of  Hale  v.  Burr,  12 Mass.,  86,  decided 
that  no  demand  of  payment  upon  the  personal 
representatives  of  a  deceased  promisor,  or  no- 
tice of  non-payment  was  necessary,  under  the 
laws  of  that  State,  to  charge  the  indorsers,  be- 
cause an  administrator  is  not  obliged  to  pay 
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any  debt  of  the  deceased,  except  such  as  are- 
privileged,  until  the  lapse  of  a  year  from  his- 
appointment;  and  because,  in  case  of  deficiency 
of  assets  to  pay  the  debts  a  general  distribution 
takes  place  among  all  the  creditors,  with  the 
exception  only  of  those  who  fall  within  the 
privileged  classes.  A  demand,  therefore,  upon 
the  administrator,  would  be  nugatory  and  a 
mere  troublesome  formality,  and  it  would  be 
idle  to  require  it.  The  court  in  that  case  ad- 
mit the  rule  to  be  otherwise  in  England :  but 
they  take  the  distinction,  that  in  England  the 
representative  is  at  liberty  to  pay  any  debt 
he  pleases,  in  preference  to  others  of  the  same 
degree,  and  to  the  total  exclusion  of  all  others 
of  the  same  grade,  provided  the  residue  of  the 
assets  are  sufficient  to  discharge  those  of  a 
higher  grade;  and  that  he  may  discharge  him- 
self by  showing  that  he  has  fully  administered. 
He  may,  therefore,  pay  the  bill  when  called 
upon,  and  the  other  parties  upon  it  have  a 
right  to  the  chance  that  he  will.  But  in  the 
State  of  Mass.,  when  the  estate  is  insolvent, 
there  is  no  reason  to  presume  or  to  suppose- 
that  a  demand  would  be  effectual.  This  dis- 
tinction appears  to  me  to  rest  upon  solid  foun- 
dation, and  could  with  equal  fairness  apply  to 
the  case  of  a  bank,  whose  operations  are  ar- 
rested by  the  peculiar  statute  provisions  exist- 
ing in  our  State,  and  whose  affairs  are  to  be 
wound  up  and  settled  by  a  receiver.  Such  a 
case  must  form  an  exception  to  the  general 
rule.  No  principle  of  law,  *nor  any  [*374 
mercantile  usage,  can  require  so  vain  a  cere- 
mony as  a  formal  demand  of  payment  upon  a. 
party  who  is,  by  a  public  statute,  devested  of 
the  means  and  the  authority  to  pay.  If,  there- 
fore, it  sufficiently  appears  that  the  injunction 
in  this  case  did  issue  under  that  statute,  no  de- 
mand of  the  check  could  be  necessary,  nor 
any  notice  of  non-payment.  The  case,  it  is- 
true,  is  deficient  in  clearness  on  this  point,  and 
it  will  be  difficult  to  collect  the  character  of 
the  injunction  from  the  facts  it  discloses.  But 
the  nature  of  the  proceedings  against  the  Bank 
is  a  matter  of  notoriety;  we  cannot  shut  our 
eyes  against  the  fact.  The  Bank  was  a  public 
institution  located  in  this  city.  The  injunction 
which  suspended  its  operations  emanated  from 
one  of  the  highest  judicial  tribunals,  and  was 
openly  and  publicly  announced  at  the  Bank. 
It  was  accompanied,  or  promptly  followed  by 
the  appointment  of  a  receiver,  who  immediate- 
ly entered  upon  the  duties  of  his  office,  and 
displaced  the  officers  of  the  Bank,  who  former- 
ly had  the  charge,  custody  and  disposal  of  the- 
funds  of  the  institution;  and  his  appointment, 
with  the  powers  vested  in  him  thereby,  were 
published  in  the  gazettes  of  the  city.  Acts  so 
public,  and  proceedings  so  decisive  in  their 
character,  and  so  open  and  efficient  in  their 
operation,  were  calculated  to  attract  the  atten- 
tion of  the  citizens  generally,  and  the  debtors 
and  creditors  of  the  Bank,  in  common  with  its 
officers  and  dealers  of  every  description,  were 
not  only  chargeable  with  notice  of  them,  but 
must  have  been  conusant  of  them.  If,  there- 
fore, the  case  had  been  wholly  silent  on  the 
subject,  and  had  merely  stated  the  fact  that  the- 
Bank  had  discontinued  its  operations  and  sus- 
pended its  payments,  the  court  might  perhaps 
have  judicially  noticed  the  cause  of  the  sus- 
pension; but  the  injunction  is  expressly  de- 
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the  process  and  its  general  effect  upon  the  in- 
stitution, as  matters  of  public  notoriety,which 
it  was  not  necessary  further  to  describe  or  ex- 
plain. An  injunction,  issued  out  of  the  Court 
of  Chancery,  arresting  all  the  operations  of  the 
Bank,  and  causing  it  to  discontinue  the  pay- 
ment of  all  drafts  and  checks  upon  it,  and 
which  was  continued  in  force  from  the  month 
of  May  to  the  time  of  the  trial  of  this  cause  in 
the  month  of  October  following,  could  not  be 
375*]  regarded  as  *a  mere  temporary  meas- 
ure, nor  properly  referred  to  the  ordinary 
powers  of  the  court,  but  must  be  ascribed  to 
the  summary  jurisdiction  conferred  upon  it  by 
the  statute.  It  is  difficult  to  conceive  a  case  in 
which  that  court,  in  the  exercise  of  its  ordinary 
jurisdiction,  could  discreetly  award  to  a  suitor, 
seeking  equitable  relief  by  bill,  as  a  mere  cau- 
tionary measure,  a  process  arresting  at  once 
the  whole  movements  of  a  public  bank  in  full 
operation,  and  deranging  all  the  calculations 
of  its  numerous  dealers,  and  shaking  the  pub- 
lic confidence  in  its  solidity.  Such  a  measure, 
unless  speedily  removed,  must  prostrate  any 
moneyed  institution.  It  is  a  remedy  for  ex- 
treme cases  only,  and  its  general  application  to 
ordinary  cases  could  not  be  tolerated.  Before 
the  statute  it  was  unknown,  and  under  the 
statute  it  is  applied  in  those  cases  only  where 
the  object  and  intent  is  to  break  up  the  insti- 
tution, and  distribute  its  funds  among  its  cred- 
itors and  stockholders.  With  the  supplement- 
ary provision  of  a  receiver  to  wind  up  its  con- 
cerns, and  the  settlement  and  distribution  of 
its  property  under  the  direction  of  the  court, 
it  becomes  an  efficacious  and  salutary  remedy 
for  the  extreme  cases  to  which  it  is  intended  to 
be  applied.  When,  therefore,  it  is  predicated 
of  a  public  banking  institution,  operating 
under  an  Act  of  Incorporation,  that  its  pay- 
ments have  been  suspended  and  its  operations 
ceased  in  consequence  of  an  injunction  issued 
out  of  the  Court  of  Chancery,  we  must  neces- 
sarily intend  that  the  injunction  issued  under 
the  statute,  and  makes  a  part  of  a  summary 
remedy  provided  for  the  cases  specified  in  the 
Act.  The  injunction,  then,  to  which  this  case 
refers,  must  be  the  summary  process  given  by 
the  statute,  and  from  its  long  continuance, 
must  have  been  accompanied  by  the  appoint- 
ment of  a  receiver.  But  let  it  be  conceded  for 
a  moment  that  we  are  not  at  liberty  to  act  upon 
the  knowledge  of  matters  which  we  derive 
from  public  records  and  judicial  acts,  and  pro- 
ceedings of  great  notoriety,  and  that  the  case 
does  not  sufficiently  disclose  the  nature  of  the 
injunction  to  enable  us  judicially  to  refer  it  to 
the  statute,  the  consequence  then  would  be, 
that  we  must  award  a  new  trial  for  the  sole 
purpose  of  introducing  that  evidence  into  the 
cause.  Out  bono  ?  The  facts  are  notorious, 
376*J  and  the  certain  result  *of  another  trial, 
if  my  conclusions  from  these  facts  are  correct, 
must  be  a  verdict  for  the  plaintiffs.  But  I  am 
satisfied,  that  upon  the  case  as  it  stands,  I  may 
and  ought  to  take  the  injunction  which  stopped 
the  operations  of  this  Bank  to  be  the  statute 
process,  issued  under  the  Act  of  Apr.  21, 
1825,  "to  Prevent  Fraudulent  Bankruptcies," 
etc.  I  feel  myself  bound,  therefore,  to  look  to 
the  peculiar  character  and  legal  effects  of  this 
statute  injunction ;  and  the  brief  view  I  have 
taken  of  them,  satisfies  me  that  they  render 
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this  case  an  exception  to  the  general  rule,  and 
that  no  previous  presentment  of  the  check  to 
the  Bank  for  payment  was  necessary  to  sustain 
the  suit.  I  am,  accordingly,  of  opinion  that 
the  verdict  is  right,  and  that  the  motion  for  a 
nonsuit  must  be  denied. 

By  Mr.  Justice  Oakley.  I  think  that  the 
plaintiff  has  a  right  to  recover  upon  the  count 
in  his  declaration  on  an  insimul  computassent. 
It  is  well  settled  that  the  giving  of  the  check 
in  question  was  no  payment  of  the  debt  arising 
from  the  sale  of  the  timber.  Porter  v.  Talcott, 
1  Cow.,  359  ;  Everett  v.  Collins,  2  Camp.,  515. 
If  the  check  was  unproductive  without  any 
fault  or  negligence  on  the  part  of  the  plaintiffs, 
they  may  resort  to  the  original  indebtedness  as 
the  ground  of  the  action  ;  not  having  received 
the  check  in  payment  of  the  account  for  the 
timber,  they  were  merely  agents  of  the  defend- 
ant in  drawing  the  money  from  the  Bank  for 
the  purpose  of  applying  it  to  the  satisfaction 
of  the  debt;  and  if  they  were  not  guilty  of  any 
negligence  in  the  transaction,  whereby  the  de- 
fendant has  sustained  an  injury,  they  may  re- 
turn or  cancel  the  check,  and  sue  on  the  orig- 
inal consideration.  It  is  clear  that  there  was 
no  negligence  on  the  part  of  the  plaintiffs,  in 
not  presenting  the  check  at  the  Bank  before  it 
stopped  payment.  The  Bank  was  open  but 
half  an  hour  after  the  giving  of  the  check,  and 
the  rule  appears  to  be  well  settled,  that  no 
laches  can  be  imputed  to  the  holder,  if  the 
check  is  presented  at  any  time  during  the  day 
after  that  on  which  it  is  given.  Chit.,  Bills, 
274,  275.  It  does  not  appear  in  the  case  that 
any  notice  was  given  to  the  defendant  that  the 
Bank  had  stopped  payment,  or  that  the  check 
*had  not  been  paid.  Before  the  de-  [*377 
f  endant  could  avail  himself  of  the  want  of  any 
such  notice,  it  was  incumbent  on  him  to  show 
that  he  had  been  injured  by  it.  The  nature  and 
origin  of  the  injunction  served  on  the  Bank  do 
not  appear  ;  but  as  the  effect  of  it  is  stated  to 
have  been  an  entire  suspension  of  the  business 
of  the  Bank,  we  may  take  judicial  notice  that 
it  must  have  been  issued  in  pursuance  of  the 
17th  section  of  the  Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies, and 
the  legal  inference,  therefore,  is,  that  the  Bank 
was  insolvent  ;  and  the  consequence  of  the  in- 
junction was,  that  it  was  de  vested  of  all  its 
funds,  and  rendered  unable  to  pay  any  of  its 
debts — all  its  property  being  thereafter  subject 
to  general  distribution  among  its  creditors,  un- 
der the  direction  of  the  Court  of  Chancery.  In 
absence  of  any  proof  on  the  subject,  we  must 
infer  that  the  defendant  sustained  no  injury  by 
the  want  of  notice  that  his  check  had  not  been 
paid,  as  he  could  have  taken  no  steps  to  with- 
draw his  funds  from  the  Bank.  The  whole 
case  seems  to  resolve  itself  into  this  :  the  de- 
fendant has  purchased  the  property  of  the 
plaintiffs  ;  has  given  his  check  on  a  bank,  not 
in  payment  of  the  debt,  but  to  enable  the 
plaintiffs  to  procure  the  money  to  satisfy  it ; 
and  the  check  has  proved  unproductive,  by 
reason  of  circumstances  beyond  the  control  of 
the  plaintiffs,  and  without  any  negligence  on 
their  part, which  has  been  the  source  of  injury 
to  the  defendant.  The  defendant,  then,  must 
still  remain  liable  for  the  property  ;  and  there 
being  an  appropriate  count  in  the  declaration, 
clared  to  be  the  cause,  and  the  case  refers  to 
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the  plaintiffs  are  entitled  to  judgment.  This 
view  of  the  subject  renders  it  unnecessary  to 
•consider  whether,  under  the  peculiar  circum- 
stances of  this  case,  the  plaintiffs  were  bound 
to  prove  a  presentment  of  the  check  and  notice 
of  its  non-payment,  as  if  they  had  sued  on  the 
check  alone  ;  and  I  do  not  mean  to  give  any 
opinion  on  that  point. 

The  case  was  argued  here  by, 

Messrs.  P. A.Cowdrey  and  S.P.  Staples, 
for  plaintiffs  in  error. 

Mr.  D.  P.  Tallmadge,  for  defendant  in 
•error. 

3 7  8*]  *The  judgment  of  the  Superior  Court 
was  affirmed  ;  this  court  fully  concurring  in 
the  opinions  pronounced  in  the  Superior  Court, 
and  particularly  approving  of  the  views  taken 
Ch.  J.  Jones,  of  the  operation  of  the  injunc- 
tion, as  conclusively  showing  that  a  demand 
•of  payment  of  the  check  was,  under  the  cir- 
cumstances of  this  case,  entirely  unnecessary, 
and  as  satisfactorily  distinguishing  it  from 
those  cases  in  which  a  demand  has  been  held 
necessary,  notwithstanding  insolvency,  want 
of  funds,  etc. 

Judgment  affirmed. 

Affirming— 1  Hall,  56;  affirmed,  13  Wend.,  28. 
Cited  in-13  Wend.,  552 ;  53  N.  Y.,  375 ;  7  Lans.,  375 ; 
14  Barb.,  96 ;  5  Rob.,  590. 


HINSDALE  ET  AL. 

v. 
THE  BANK  OF  ORANGE. 

Negotiable  Paper  —  Bank  Bill  Cut  in  Two  Parti 
—  Recovery  on. 

The  holder  of  bank  bills  cut  in  two  parts  for  the 
purpose  of  safe  transmission  per  mail,  is  entitled  to 
recover  of  the  Bank  the  amount  of  the  bills,  where 
It  appears  that  the  bills  were  actually  mailed,  and 
that  only  one  set  of  the  halves  came  safe  to  hand. 

Such  recovery  may  be  had  under  the  common 
money  counts. 

Citations—  3  Camp.,  324  ;  16  Niles'  Reg.,  360. 


was  an  action  of  assumpsit,  tried  at  the 
-L   Rensselaer  Circuit  in  June,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  plaintiffs  being  the  holders  of  bills  of 
the  Bank  of  Orange  to  the  amount  of  $204, 
cut  them  into  two  parts,  and  put  the  right- 
hand  halves  into  the  postofficeat  Cincinnati,  in 
Ohio,  Sep.  30,  1821,  inclosed  in  a  letter  direct- 
ed to  the  cashier  of  the  Eagle  Bank  in  New 
Haven,  in  Conn.,  which  letter,  with  its  inclos- 
ures,  came  safely  to  hand.  Two  days  after- 
wards, the  left-hand  halves  were  put  into  the 
postofflce  in  another  letter,  directed  as  the  first, 
which  were  not  received  by  the  cashier.  In 
Aug.,  1825,  the  right-hand  halves  of  the  bills 
were  presented  at  the  counter  of  the  Bank  of 


NOTE.— Negotiable  paper— Recovery  at  law  upon  de~ 
-8troj/e<7  instrument. 

See  Des  Arts  v.  Leggett,  16  N.  Y.,  582;  Blade  v.  No- 
land,  12  Wend.,  173,  Martin  v.  Blydenburgh,  1  Daly, 
314;  RoRers  v.  Miller,  5  III.,  333;  Diven  v.  Spicer,  1 
Kan.,  103;  Fisher  v.  Merehom,  3  Bibb.  (Ky.),  527;  West 
v.  Patton,  6  Litt.  (Ky.),  405;  Boston  Lead  Co.  v. 
McGuirk,  15  Gray,  87;  Scott  v.  Meeker,  20  Hun,  163; 
Moore  v.  Fall,  42  Me.,  550;  Thayer  v.  King.  15  Ohio, 
242;  Hough  v.  Barton,  20  Vt.,  455;  Bank  of  U.  S.  v. 
Sill.  5  Conn.,  108. 
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Orange,  and  payment  demanded  of  the  whole 
amount  of  the  notes.  The  cashier  of  the  Bank 
declined  to  pay  more  than  the  one  half  of  the 
amount  of  the  bills.  A  witness  testified  that 
he,  as  the  agent  of  the  plaintiffs,  deposited  the 
letters  in  the  postoffice  at  Cincinnati,  and  that 
they  contained  the  halves  of  the  bills  as  above 
stated;  and  *the  cashier  of  the  Eagle  [*379 
Bank  testified  that  only  the  right-hand  halves 
came  to  hand.  The  defendants  objected  to  a 
recovery, because:  1st.  The  plaintiffs  had  failed 
in  proving  that  they  were  the  owners  of  the 
bills  at  the  time  they  were  cut ;  2d.  That  the 
loss  of  the  left  halves  had  not  been  shown;  3d. 
That  the  declaration  containing  only  the  com- 
mon money  counts,  the  plaintiffs  were  not  en- 
titled to  recover  under  the  same  ;  that  if  they 
could  recover,  it  could  be  only  under  a  special 
count,  setting  forth  the  facts,  and  that  a  bond 
of  indemnity  had  been  tendered ;  and, 4th.  That 
a  bond  of  indemnity  should  have  been  tendered 
before  suit  brought.  These  objections  were 
overruled;  and  the  plaintiffs  had  a  verdict  for 
the  whole  amount  of  the  bills,  with  the  interest 
thereof,  since  the  demand.  The  defendants 
excepted  and  moved  for  a  new  trial. 

Messrs.  Hoffman  and  Tallman,  for  the 
defendants. 

Messrs.  Huntingdon  and  Kirtland,  for 
the  plaintiffs. 

By  the  Court,  Marcy,  J.  It  has  never  been 
held,  I  believe,  that  the  actual  production 
of  a  bill  or  negotiable  note  is  indispensably  nec- 
essary to  enable  the  holder,  or  him  who  last 
held  it,  to  recover  on  it.  If  the  owner  of  a  bill 
loses  it.  he  cannot  recover;  but  if  he  can  prove 
that  it  is  actually  destroyed,  he  may.  The  rea- 
son of  this  distinction  is  very  obvious.  Al- 
though the  note  is  lost  to  the  rightful  owner,  it 
may  yet  be  in  the  hands  of  a  bona  fide  holder, 
or  in  the  hands  of  one  claiming  to  be  such,  and 
the  maker  may  be  called  on  to  pay  it  without 
having  the  means  of  showing  that  the  holder 
is  not  entitled  to  payment;  but  if  the  note  be 
destroyed,  such  cannot  be  the  case.  Let  us  ap- 
ply this  principle  to  the  present  case.  What  is 
the  effect  of  severing  the  bills?  They  may  not 
be  absolutely  annihilated,  nor  is  their  negotia- 
bility so  effectually  destroyed  as  to  prevent  its 
being  restored;  for  after  they  have  been  cut 
into  two  parts,  the  parts  may  be  put  together 
again,  and  thereby  the  bills  become  as  valid 
and  negotiable  as  they  were  before;  but  there  is 
no  negotiability  in  a  separate  half  of  any  one  of 
the  bills.  The  negotiability  of  these  bills  was 
destroyed,  and  so  were  the  bills  themselves, by 
the  severance  of  them  and  presenting  one  half 
of  them  *to  the  defendants,  for  all  the  [*38O 
purposes  for  which  a  destruction  of  negotiable 
paper  is  required  to  enable  him  who  had  the 
right  to  it  to  recover  on  it.  Ld.  Ellenborough, 
3  Camp.,  324,  thought  an  action  could  not  be 
maintained  by  the  person  who  had  severed  a 
bill  and  lost  one  half  of  it;  because,  if  he  could 
recover  on  the  half  not  lost,  the  other  half 
might  fall  into  the  hands  of  a  bona  fide  holder 
who  would  also  be  entitled  to  recover,  and 
the  maker  ought  not  to  be  held  liable  to  two 
parties  at  the  same  time.  This  opinion  must 
proceed  upon  the  ground  that  the  lost  half 
of  the  bill  was  negotiable;  for  if  it  was  not 
there  could  not  be  a  bona  fide  holder  of  it.  This 
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appears  to  me  to  be  a  mistaken  notion.  That 
half  of  a  bill  by  itself,  and  wholly  separated 
from  the  other  half,  is  not  negotiable,  is  as  clear 
to  my  mind  as  the  proposition  is  certain  that  a 
part  is  not  equal  to  the  whole.  When  a  bill 
ceases  to  exist  as  a  whole,  it  ceases  to  have 
those  properties  which  belong  to  it  as  an  en- 
tirety, one  of  which  is  negotiability.  If  nego- 
tiability does  not  belong  to  a  separate  half  of 
a  bill  or  note,  there  can  be  no  objection  to  sus- 
taining this  action  on  account  of  the  non-pro- 
duction of  the  lost  halves,  that  would  not  exist 
if  those  halves  had  been  actually  destroyed, 
because  they  can  give  to  the  finder  or  holder 
no  more  right  to  sustain  an  action  against  the 
defendants  than  he  would  have  by  possessing 
the  ashes  of  them  if  they  were  burned.  The 
owner  of  a  lost  negotiable  note  is  entitled,  pri- 
ma  facie,  to  recover  against  the  maker  by  mak- 
ing proof  of  the  instrument  and  showing,  as 
he  would  be  enabled  to  do,  that  it  was  executed 
~by  the  defendant.  But  such  would  not  be  the 
case  with  the  holder  of  the  lost  half  bills  ;  he 
would  be  obliged  to  show  what  has  been  re- 
quired of  the  plaintiffs  in  this  case  ;  that  his 
possession  of  the  half  bills  was  rightful,  and 
that  he  was  owner  of  the  whole  bills  at  the  time 
they  were  cut  into  two  parts;  or,  in  other 
words,  that  he  owned  them  at  the  time  of  their 
destruction ;  for  I  hold  that  the  cutting  them, 
under  the  circumstances  of  this  case,  amounts 
to  a  destruction  of  them  as  negotiable  paper.  I 
would  not  be  understood  to  assert  that  the  cut- 
ting of  the  notes  is  an  absolute  destruction; 
but,  in  legal  effect,  it  is  a  destruction  where 
such  a  disposition  of  either  of  the  halves  is 
38 1*]  *made  as  to  prevent  their  being  brought 
together  as  whole  notes,  and  thus  the  payment 
of  them  claimed  of  the  makers.  Such  must 
certainly  be  the  case  where  one  part  of  them  is 
surrendered  to  the  makers,  as  was  offered  to 
be  done  in  this  instance.  As  to  authorities,  I 
would  observe  that  I  consider  the  decision  of 
the  Circuit  Court  of  the  U.  8.  for  the  District 
of  Columbia,  16  Niles'  Register,  360,  entitled 
to  as  much  respect  as  the  Nisi  Prim  opinion  of 
Lord  Ellenborough.  But  is  said  that  the  plaint- 
iffs do  not  show  that  they  were  the  owners  of 
the  bills  when  they  were  severed.  On  this  point 
the  evidence  is  not  very  full.  It  was  proved 
that  the  agent  of  the  plaintiffs,  Sep.  80,  en- 
closed the  right-hand  halves  of  the  bills  in  ques- 
tion in  a  letter  which  was  directed  and  sent  to 
Mr.  Rossiter  at  New  Haven;  and  two  days  af- 
ter, he,  as  such  agent,  inclosed  and  forwarded 
in  like  manner,  the  left-hand  halves,  which 
have  not  since  been  heard  of.  It  would  seem 
to  me  like  caviling,  to  say  that  this  evidence 
does  not  show  that  the  bills,  before  they 
were  severed,  or  both  halves  afterwards  and 
at  the  same  time,  were  in  the  hands  of  the 
plaintiffs;  and  if  so,  that  fact  is  sufficient  to  en- 
title them  to  recover  as  holders.  The  fact  of 
their  being  the  owners  at  the  time  the  bills  were 
cut  and  mailed,  was  left  to  the  jury,  and  the 
evidence  warranted  the  verdict. 

It  is  urged  there  should  have  been  a  special 
count  to  conform  to  the  peculiar  circumstances 
of  this  case.  This,  it  appears  to  me,  was  not 
necessary.  If  the  plaintiffs  had  produced  the 
notes  on  the  trial,  they  would  have  recovered 
on  the  common  counts  ;  and  so  they  would, 
had  they  shown  an  actual  destruction  of  them. 
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The  facts  proved  being  considered  tantamount 
to  a  destruction,  were  properly  received  under 
the  common  counts. 
Judgment  for  plaintiffs. 

Cited  in-16  N.  T.,  586 ;  4  Bos.,  224 ;  3  Allen.,  390. 


*BEATY  v.  PERKINS.       [*382 

Trespass — Search-  Warrant. 

Trespass  will  not  lie  against  a  party  who  has  pro- 
cured a  search-warrant  to  search  for  stolen  goods, 
if  the  warrant  be  duly  issued  and  regularly  exe- 
cuted. 

It  seems  that  case  will  lie  if  the  party  procuring 
the  warrant  has  no  ground  for  his  proceedings,  and 
is  actuated  by  malicious  motives. 

Citations— 2  Wills.,  291,  434;  Kale's  Plea  of  the 
Crown,  116, 150,  151;  2  Bl.,  912 ;  3  Esp.,  135 ;  State 
Trials,  321 ;  1  Chit.  Cr.  L.,  66 ;  2  Hawk.,  ch.  13,  sec.  17; 
10  Johns.,  263. 

TERROR  from  the  Washington  C.  P.  This 
-tj  was  an  action  of  trespass  for  entering  the 
plaintiff's  house,  by  virtue  of  a  search-warrant, 
to  search  for  stolen  goods.  The  suit  was  orig- 
inally brought  in  a  justice's  court;  the  plaint- 
iff declared  in  trespass  for  breaking  and  en- 
tering his  house  ;  the  defendant  pleaded  the 
general  issue,  and  gave  notice  of  justification 
under  a  search-warrant  issued  by  a  justice 
of  the  peace.  The  plaintiff  was  nonsuited  and 
appealed  to  the  C.  P.  On  the  trial  in  that  court 
it  appeared  that  the  defendant  had  procured  a 
search-warrant  to  search  the  plaintiff's  house, 
on  the  allegation  that  a  quantity  of  clover  seed 
had  been  stolen  from  him;  the  warrant  was  de- 
livered to  a  deputy-sheriff,  who,  with  the  de- 
fendant, went  to  the  house  of  the  plaintiff  and 
entered  the  same, without  using  any  force;  aft- 
er being  in  the  house,  the  plaintiff  being  from 
home,  the  officer  told  the  wife  of  the  plaintiff 
that  they  had  a  search-warrant  to  search  the 
house;  to  which  she  answered,  that  if  they  had 
authority  they  must  search.  Search  was  ac- 
cordingly made  but  no  clover  seed  was  found. 
The  C.  P.  decided  that  the  warrant  was  a  jus- 
fication  to  the  defendant,  and  that  the  action 
could  not  be  maintained.  The  plaintiff  sub- 
mitted to  a  nonsuit ;  upon  which  judgment  was 
rendered  for  the  defendant.  The  plaintiff  sued 
out  a  writ  of  error. 

Mr.  C.  L.  Allen,  for  plaintiff  in  error. 
Whether  a  search  warrant  shall  operate  as  a 
justification  depends  upon  the  event ;  if  the 
goods  alleged  to  be  stolen  are  found,  the  exe- 
cution of  the  warrant  is  lawful;  if  not  found, 
it  is  unlawful  ;  and  the  party  suing  out  the 
warrant  is  a  trespasser.  The  warrant,  prop- 
erly obtained  and  executed,  may  protect  the 
magistrate  and  officer  executing  it,  but  not  the 
party.  Entickv.  Varrington,  *2  Wils.,  [*383 
291,  292,  382  and  405;  Bostock  v.  Saunders,  3 
Wils.,  440;  2  Hawkins,  P.  C.,  ch.  13,  sec.  17, 
n.  b.;  2 Hale,  P.C.,  113, 151;  5  Williams,  Abr., 


NOTE.— Search-Warrant— Protection  to  Prosecutor 
and  to  officer  serving.  In  addition  to  the  above  case 
of  Beaty  v.  Perkins,  see  Bell  v.  Clapp,  10  Johns.,263; 
Smith  v.  Randall,  3  Hill,  495;  Dwinnells  v.  Boynton, 
3  Allen  (Mass.).  310;  Humes  v.  Taber,  1  R.  I.,  464. 

As  to  how  far  ministerial  officers  are  -protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note,  and 
other  notes  there  cited.  See,  also.Wallsworth  v.McCul- 
lough,  10  Johns.,  93,  note. 
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354  ;    2  Bos.  &  P.,  158  ;    6  Serg.  &  R.,  315; 
Doug.,  358;  2  Johns.,  203. 

Mr.  S.  Willard,  for  defendant  in  error, 
contended  that  no  action  would  lie  against  a 
party,  upon  whose  application  a  search-war- 
rant was  regularly  issued  and  properly  execut- 
ed ;  but  if  liable,  the  action  must  be  case  and 
not  trespass. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff insists  that,  notwithstanding  a  search-war- 
rant may  be  a  justification  to  the  officer,  al- 
though no  stolen  goods  be  found,  yet  it  is  not 
so,  to  the  prosecutor,  upon  whose  oath  the  war- 
rant issued  ;  and  that  if  no  goods  are  found 
upon  search,  trespass  lies  against  him — and 
what  was  said  by  the  court  in  Entick  v.  Car- 
rington,  2  Wils.,  291,  is  relied  on.  That  case 
was  an  action  of  trespass,  for  breaking  plaint- 
iff's house,  and  searching  for  papers  by  virtue 
of  a  warrant  issued  by  Ld.  Halifax,  Secretary 
of  State.  The  court  decided  that  a  Secretary 
of  State  had  no  authority  to  issue  such  a  war- 
rant, and  they  say  :  This  case  was  compared 
to  that  of  stolen  goods.  Ld.  Coke  denied  the 
lawfulness  of  granting  warrants  to  search  for 
stolen  goods,  though  now  (1765)  it  prevails  to 
be  law  ;  but  in  that  case,  the  justice  and  the 
informer  must  proceed  with  great  caution  ; 
there  must  be  an  oath  that  the  party  has  had 
his  goods  stolen,  and  has  strong  reason  to  be- 
lieve they  are  concealed  in  such  a  place  ;  but 
if  the  goods  are  not  found  there,  he  is  a  tres- 
passer. 

The  case  of  Bostock  v.  Saunders,  3  Wils., 434, 
was  an  action  of  trespass  against  excise  officers, 
for  entering  plaintiff's  house  by  virtue  of  a 
warrant  issued  by  commissioners  of  excise,  to 
search  for  tea  suspected  to  be  fraudulently  con- 
cealed there.  De  Grey,  Oh.  J.,  states  that  the 
informer  acts  at  his  peril,  and  proceeds  to  say: 
"In  cases  of  warrants  granted  to  search  for 
stolen  goods,  the  informer  makes  oath  that  a 
felony  has  been  committed,  and  of  the  reasons 
he  has  for  suspicion  that  the  goods  are  con- 
884*J  cealed  in  such  a  place.  The  *execu- 
tion  of  these  warrants  depends  upon  the  event; 
the  search  is  lawful  if  the  goods  are  there,  un- 
lawful if  not  there  ;  and  although  the  justice 
of  the  peace  and  the  officer  may  justify  in  tres- 
pass, yet  the  informer  cannot."  And  he  cites 
Hale  P.  C. ,  150.  The  same  case  is  reported  in 
2B1..912. 

In  these  cases  the  judges  seem  to  have  relied 
upon  the  authority  of  Ld.  Hale,  who  says,  2 
Hale  P.  C,  116,  upon  a  warrant  to  search  for 
stolen  goods,  the  doors  cannot  be  broken  open 
and,  therefore,  the  entry  to  search  by  such  a 
warrant  must  be  per  ostia  aperta.  In  another 
place,  p.  151,  he  says:  "Whether  the  stolen 
goods  are  in  the  suspected  house  or  not,  the 
officer  and  his  assistants,  in  the  day  time,  may 
enter  per  ostia  aperta  to  make  search,  and  it  is 
justifiable  by  this  warrant  If  the  door  be  shut, 
the  officer,  after  demand  to  open  it  and  refusal, 
may  justify  breaking  the  door,  whether  the 
stolen  goods  are  there  or  not ;  but  as  to  the 
party  upon  whose  suggestion  the  warrant  is- 
sued, the  breaking  the  door  is  in  eventu  lawful 
or  unlawful,  viz. :  lawful  if  the  goods  are  there, 
unlawful  if  not  there."  This  is  quoted  by 
Burns,  3  Burns,  Justice,  106. 

The  doctrine  in  some  of  the  books  referred 
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to  is  doubted,  and  in  fact  is  overruled  in  Coop- 
er v.  Booth,  3  Esp.,  135.  That  was  a  writ  of 
error  from  the  C.  P.  to  the  K.  B.  Booth 
had  sued  Cooper  and  others  in  trespass.  The 
defendants  were  excise  officers,  and  searched 
the  plaintiff's  house  by  virtue  of  a  warrant 
issued  by  the  commissioners  of  excise,  and 
the  plaintiffs  recovered.  Upon  the  argument, 
Ld.  Mansfield  desired  the  counsel  to  see  if 
there  was  any  authority  in  the  books  for  the 
dictum  of  Ld.  Hale  ;  and  2  Wils.,  291,  and  St. 
Tri. ,  321,  were  referred  to.  In  giving  the  opin- 
ion of  the  court,  Ld.  Mansfield  said  the  case 
was  like  that  of  Bostock  v.  Saunders;  but  they 
could  not  concur  in  it.  That  the  excise  officer 
could  not  be  guilty  of  trespass  in  procuring  or 
executing  a  warrant.  If  maliciously  procured , 
he  might  be  liable  to  an  action  on  the  case.  He 
argues  that  the  commissioners  had  authority. 
The  warrant  was  legal  when  issued  ;  the  exe- 
cution was  legal  when  executed  ;  and  it  seems 
a  solecism  to  say  that  the  regular  execution  of 
*a  legal  warrant  can  be  a  trespass.  [*385 
Those  proceedings  were  under  a  statute,  but 
there  seems  to  be  a  similarity  in  principle. 
There  the  grounds  of  suspicion  were  submitted 
to  the  magistrate,  and  he  issued  the  warrant, 
if  in  his  judgment  it  ought  to  issue.  Chitty,  in 
his  Criminal  Law.  Vol.  L,  66,  after  stating  the 
general  rules  concerning  search  warrants,  as 
that  they  must  be  granted  on  oath;  must  speci- 
fy the  places  to  be  searched;  must  be  executed 
in  the  day  time,  etc.  ;  says  that  the  door  may 
be  broken  after  demand,  and  the  officer  will  be 
excused  ;  though  if  the  party  obtaining  the 
warrant  acted  maliciously,  he  is  liable  to  a 
special  action  on  the  case,  but  not  to  an  action 
of  trespass  ;  and  he  refers  to  2  Hale  P.  C.,151: 
2  Hawk.,  ch.  13,  sec.  17,  and 3  Esp.,  135,which 
do  not  support  that  proposition  in  terms,  though 
the  last  case  certainly  goes  far  to  establish  it. 

The  case  of  Bell  v.  Clapp,  10  Johns.,  263, 
was  an  action  of  trespass,  quare  clausum  fregit, 
and  for  carrying  away  flour.  The  defendants 
justified  under  a  search  warrant,  under  which 
they  broke  open  the  plaintiff's  door  and  took 
the  flour.  The  plea  was  demurred  to,  and  this 
court  held  the  plea  a  good  justification,  and 
the  search  warrant  a  valid  warrant  when  is- 
sued upon  oath,  specific  as  to  place  and  object, 
executed  in  the  day  time,  and  the  stolen  goods 
taken  in  a  peaceable  manner.  The  power  of 
the  officer  to  break  open  the  door  is  expressly 
recognized,  as  such  warrants  are  often  indis- 
pensable to  the  detection  of  crimes. 

It  is  remarkable  that  no  case  has  been  pro- 
duced like  the  present ;  but  if  the  process  is 
recognized  as  a  valid  and  legal  one,  it  seems 
indeed  to  be  a  solecism  to  say  that  any  party 
acting  under  legal  process  can  be  a  trespasser. 
If  a  person  is  arrested  upon  suspicion  of  felony, 
it  is  upon  the  exparte  oath  of  the  complainant, 
yet  no  dictum  is  to  be  found  saying  that  the  in- 
former in  such  case  is  liable  for  trespass  in 
arresting  the  defendant,  though  he  may  be  dis- 
charged by  the  justice  before  whom  he  is 
brought.  An  action  may  possibly  be  brought 
for  malicious  prosecution,  if  malice  appear. 
So,  too,  an  action  on  the  case  might  perhaps 
be  brought  in  a  case  like  this,  if  it  appeared 
that  the  complainant  had  no  ground  for  his  pro- 
ceedings, and  was  actuated  by  malicious  mo- 
tives. 
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386*]  *But  if  we  take  the  law  as  laid  down 
by  Ld.  Hale,  it  will  not  sustain  this  suit.  The 
officer  and  the  defendant  entered,  as  Ld.  Hale 
expresses  it,  per  ostia  aperta,  the  doors  were 
open.  There  was  no  force  used  ;  no  doors 
were  broken  ;  and  it  is  only  where  the  doors 
are  broken,  as  I  understand  Ld.  Hale,  that  he 
considers  the  complainant  a  trespasser,  no 
goods  being  found  on  search.  Upon  general 
principles,  however,  I  think  the  action  cannot 
be  sustained.  The  warrant  having  been  legally 
and  regularly  issued,  and  duly  executed  in  the 
day  time,  is  a  protection  to  those  who  executed 
it,  in  an  action  of  trespass. 
Judgment  affirmed. 

Cited  in— 69  N.  Y.,  241 ;  28  Barb.,  532. 
See,  15  Vt.,  60;  46  Sup.  Ct.,  465 ;  40  Am.  Dec.,  665  (15 
Vt..  51). 


THE  PEOPLE  «.  8.  B.  JEWETT. 

It  is  not  a  good  plea  to  an  indictment  that  one  of 
the  grand  jurors  who  found  the  same  is  not  a  free- 
holder, etc. 

Citations— 2  Hale,  155;  4  Bl.  Com.,  302;  Chit.  Cr.  L., 
252,  308:  1  Co.  Litt.,  155  a;  156  b  ;  Popham,  202;  2 
Hawk.,  216,  b.  2,  ch.  25,  sec.  15, 16, 19, 21:  2  Wooddeson, 
sec.  558 ;  1  R.  L.,  327,  339;  2K.  L.,  150;  3  Wend.,  314. 

TlEMURRER  to  plea  to  an  indictment.  The 
\J  defendant  was  indicted  for  a  conspiracy, 
and  the  indictment  having  been  removed  into 
this  court  by  certiorari,  the  defendant  pleaded 
that  J.  W.  S.,  one  of  the  grand  jurors  by  whom 
the  indictment  was  found,  before  and  at  the 
time  when  he  was  impaneled,  charged  and 
sworn  as  a  grand  juror,  had  not  a  freehold  of 
the  value  of  $150,  nor  was  he  in  possession  of 
lands  under  a  contract  for  the  purchase  of  the 
same  and  worth  $150  in  personal  property, nor 
had  he  made  improvements  on  such  lands  to 
the  amount  of  $150,free  from  all  reprises, debts 
or  incumbrances  whatsoever  ;  wherefore  he 
prayed  judgment  of  the  indictment,  and  that 
the  same  might  be  quashed,  etc. ,  and  that  he 
might  not  be  compelled  to  answer  the  same. 
To  this  plea  there  was  a  general  demurrer. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

Mr.  J.  A.  Spencer,  for  defendant. 

387*]  *By  the  Court,  Sutherland,  J.  The 
authorities  leave  it  somewhat  doubtful  whether 
it  was  necessary  at  common  law  for  grand  jurors 
to  be  freeholders.  Ld.  Hale,  in  his  Pleas  of 
of  the  Crown,  2  Hale,  155,  holds  that  they 
ought  to  be  freeholders,  but  admits  that  the 
amount  of  the  freehold  required  is  altogether 
uncertain.  Sir  Wm.  Blackstone,  in  his  Com- 
mentaries, 4B1.  Com.,  302,  adopts  the  language 
of  Hale,  and  says  :  "Grand  jurors  ought  to  be 
freeholders,  but  to  what  amount  is  uncertain, 
which  appears  to  be  a  casus  omissus,"  etc.  He 
observes,  however,  that  in  practice  they  are 
usually  gentlemen  of  the  greatest  respectabili- 
ty and  wealth  in  the  county.  Mr.  Chitty,  in 
his  Treatise  on  Criminal  Law,  Vol.  I. ,  pp.  252, 
308,  remarks  that  "It  has  been  frequently  taken 
for  granted  that  none  but  freeholders  can  be 
returned  on  the  panel  of  grand  jurors,"  and 
cites  Hale  and  Blackstone  to  support  the  posi- 
tion. He  says,  with  those  authors,  that  the 
amount  of  the  estate  required  was  not  fixed  at 
common  law  ;  but  remarks  that,  in  the  times 
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of  the  feudal  system,  as  no  villein  was  eligible 
to  the  office  of  grand  juror,  none  but  those 
who  possessed  land  as  freeholders  could  obtain 
it.  Villeins  were  ineligible  as  jurors,  either 
grand  or  petit,  I  apprehend,  on  other  grounds 
than  a  want  of  freehold  estate.  A  juror 
must  be  liber  homo ;  that  is,  as  Ltl.  Coke  de- 
fines it,  he  must  be  a  freeman  and  not  bound, 
as  well  as  have  such  freedom  of  mind  that 
he  stands  indifferent  as  he  stands  unsworn. 
1  Co.  Litt.,  155  a.  Accordingly  among  the 
causes  of  principal  challenge  to  a  juror  is 
enumerated  defectum  libertatis,  as  villeins  or 
bondsmen.  Co.  Litt.,  156  b.  Villeins  were 
not,  in  the  eye  of  the  law,  probi  et  legates  hom- 
ines. Harrison  v.  Errington,  Pop.,  202.  Haw- 
kins, 2  Haw.,  216,  b.  2,  ch.  25,  sees.  15,  16,  19, 
21,  considers  it  doubtful  whether  there  be  any 
necessity,  by  the  common  law  or  by  statute, 
that  a  grand  juror  should  be  a  freeholder.  Vide, 
also,  2  Woodd.,  sec.  558. 

I  am  inclined  to  think  that  the  prevailing 
opinion  among  the  professional  men  in  this 
State,  previous  to  the  Act  of  Apr.  16,  1827, 
was,  that  a  freehold  qualification  was  not  dis- 
pensable to  a  grand  juror.  From  the  earliest 
period  of  our  government,  the  Legislature  has 
expressly  enacted  that  petit  jurors  should  be 
freeholders  ;  but  in  Acts  passed  contemporane- 
ously *in  relation  to  grand  jurors,  they  [*388 
have  merely  provided  that  they  should  be  good 
and  lawful  men.  1  R.  L.,  327,  339  ;  2  Id.,  150. 
These  Acts  have  repeatedly  come  under  the 
consideration  of  the  Legislature,  in  the  various 
revisions  through  which  our  laws  have  passed ; 
and  it  appears  to  me  that  an  express  provision 
upon  this  subject  would  have  been  introduced, 
if  it  had  been  supposed  that  a  property  quali- 
fication was  necessary  for  a  grand  juror.  If  a 
property  qualification  were  conceded  to  have 
been  necessary  at  common  law,  I  think  our 
legislation  upon  the  subject  must  be  consid- 
ered as  having  altered  the  common  law  in  that 
respect.  By  the  Act  of  Apr.  16,  1827,  the  mode 
of  selecting  grand  jurors  was  essentially 
changed.  It  was,  by  that  Act,  made  the  duty 
of  the  supervisors  of  the  several  counties,  at 
their  annual  meetings.to  select  the  grand  jurors 
for  the  following  year,  and  to  prepare  a  list,  to 
contain  not  less  than  double,  nor  more  than 
four  times  as  many  names  as  shall  be  required 
for  all  the  Courts  of  General  Sessions  and  Oyer 
and  Terminer,  to  t)e  holden  in  each  county 
during  the  following  year  ;  and  the  Act  then 
provided  as  follows  :  "  and  Ihe  said  supervis- 
ors are  hereby  strictly  enjoined  and  required 
to  select  and  place  in  such  list  the  names  of 
such  men  only  as  they  shall  know,  or  have 
good  reason  to  believe,  to  be  possessed  of  the 
necessary  property  qualifications  to  sit  as  petit 
jurors  in  such  county,  and  to  be  men  of  ap- 
proved integrity,  of  fair  character,  of  sound 
judgment,  and  well  informed.  It  is  very  evi- 
dennt  that  this  provision  of  the  statute  is  mere- 
ly directory  to  the  supervisors.  The  very  form 
of  the  expressions  used  most  clearly  indicates 
it.  They  are  strictly  enjoined  and  required  to 
select,  etc.  It  is  impressed  upon  them  as  a 
duty,  to  select  such  men  only  as  possess,  or  as 
they  have  reason  to  believe  possess,  the  quali- 
ifications  enumerated  in  the  statute  ;  that  is, 
property,  approved  integrity,  fair  character, 
sound  judgment  and  information.  The  want 
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of  integrity,  or  judgment,  or  information, 
would  be,  so  far  as  this  statute  is  concerned, 
as  valid  a  ground  of  objection  to  a  grand  juror 
as  the  want  of  property.  They  are  all  put 
upon  the  same  footing;  and  I  imagine  it  would 
hardly  be  contended  that  it  would  be  a  good 
plea  in  avoidance  of  an  indictment,  that  one  or 
389*]  more  of  the  grand  jurors  were  not  *men 
of  fair  character  or  sound  judgment  or  well  in- 
formed. The  statute  does  not  say  that  none 
but  men  of  that  description  shall  be  competent 
to  sit  as  grand  jurors  ;  but  it  enjoins  it  as  a 
duty  upon  the  supervisors  to  select  men  who 
possess,  or  whom  they  have  reason  to  believe 
possess  such  qualifications.  The  distinction 
between  a  mere  direction  to  a  ministerial  offi- 
cer in  a  case  like  this,  and  a  condition  preced- 
ent to  the  competency  of  an  individual  to  serve 
as  a  grand  juror,  is  too  obvious  to  require 
illustration  ;  and  the  intention  of  the  Legisla- 
ture is  too  clear  too  admit  of  any  doubt. 

When  this  case  was  before  the  court  upon  a 
former  occasion,  on  a  motion  to  quash  the  in- 
dictment (3  Wend. ,  314),  it  was  held  that  an 
indictment  once  found  would  not  be  quashed, 
because  a  valid  exception  or  challenge  might 
have  been  interposed  to  one  of  the  grand 
jurors.  If  the  exception  is  not  taken  before 
the  indictment  found,  it  will  not  afterwards  be 
heard  ;  and  this,  although  the  defendant  was 
not  recognized  to  appear  at  the  court  at  which 
the  indictment  was  found,  and  had  no  knowl- 
edge that  any  complaint  would  be  preferred 
against  him.  It  was  there  said  that  no  author- 
ity was  to  be  found  of  such  an  exception  after 
indictment,  and  that  the  inconvenience  and  de- 
lay which  would  ensue  in  the  administration 
of  criminal  justice,  if  an  indictment  could  be 
set  aside  on  the  ground  that  a  valid  exception 
might  have  been  taken  to  one  of  the  grand 
jurors,  forbid  the  establishment  of  such  a  prin- 
ciple. 

I  apprehend  a  verdict,  either  in  a  civil  or 
criminal  case,  would  not  be  set  aside  merely  on 
the  ground  that  one  or  more  of  the  jurors  had 
not  the  property  qualification  required  by  law. 
It  very  frequently  occurs  that  such  mistakes 
are  made  in  the  panel  ;  and  jurors  undoubted- 
ly sometimes  serve  without  the  requisite  legal 
qualifications.  But  if  the  objection  is  not 
raised  when  the  jury  is  drawn,  the  parties  are 
concluded,  although  the  fact  may  not  have 
come  to  their  knowledge  until  after  the  trial. 
I  speak  of  strictly  legal  and  technical  objec- 
tions, not  of  objections  which  go  to  the  char- 
acter of  the  juror,  and  show  that  he  labored 
under  prejudices  and  prepossessions  which  ren- 
dered him  incapable  of  acting  impartially  in 
the  case,  and  that  in  all  human  probability 
39O*]  there  *has  not  been  a  fair  trial.  I  have 
no  doubt  that  cases  of  that  description  might 
exist,  in  which  it  would  be  competent  and 
proper  for  the  court  to  set  aside  a  verdict ;  but 
they  must  be  characterized  by  very  strong  and 
peculiar  circumstances.  The  character  of  the 
petit  jurors  who  are  to  pass  definitivelv  upon 
the  guilt  or  innocence  of  the  accused,  fs  obvi- 
ously of  much  more  importance  to  him  than 
that  of  the  grand  jurors  who  simply  prefer  the 
complaint  in  the  form  of  an  indictment. 

The  objection  presented  by  the  plea  to  the 
indictment  in  this  case,  is  simply  that  one  of 
the  grand  jurors  was  not  a  freeholder,  etc. 
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This,  in  a  civil  case,  would  not  be  a  sufficient 
ground,  per  se,  for  setting  aside  the  verdict  of 
a  jury,  although  the  law  expressly  requires, 
that  petit  jurors  shall  be  freeholders.  Much 
less  ought  it  to  prevail  against  an  indictment, 
for  the  reasons  which  have  already  been  stated. 
Judgment  for  plaintiffs  on  demurrer,  with  leave 
to  defendant  to  plead  de  novo. 

Cited  in— 40  How,  Pr.,  434;  15  Abb.  N.  S.,  221;  1 
DiD.,  491,  492 ;  46  Ind.,  585. 


RUSSELL  v.  A.  AND  A.  LYTLE. 

Debt  on  Bond — Accord. 

To  an  action  of  debt  on  bond,  for  the  payment  of 
money,  a  plea  averring  an  agreement  by  the  obligee 
to  accept  a  surrender  of  lands,  mortgaged  as  collat- 
eral security,  and  a  tender  of  performance  by  the 
defendants,  is  not  a  bar. 

An  accord  must  be  executed;  readiness  to  per- 
form, is  not  sufficient. 

Citations— Com.  Dig.,  tit,  Accord,  B  ;  3  Bl.  Com., 
15 ;  Roll.  Abr..  129  b,  17 ;  2  H.  Bl.,  317 ;  1  Ld.  Raym, 
122 ;  9  Co.,  79 ;  Cro.  Eliz.,  304-306. 

DEMURRER  to  plea.  To  a  declaration  in 
debt  on  bond  for  the  payment  of  money, 
the  defendants  pleaded  that  a  mortgage  of  cer- 
tain lands  was  executed  by  them,  as  collateral 
security  for  the  payment  of  the  money  men- 
tioned in  the  condition  of  the  bond,  and  that 
previous  to  all  the  moneys  becoming  due  it 
was  agreed  between  the  plaintiff  and  them, 
that  they  should  surrender  the  mortgaged 
premises  to  the  plaintiff,  and  put  him  in  the 
quiet  and  peaceable  possession  thereof,  and  that 
the  plaintiff  would  receive  the  same  in  full  sat- 
isfaction and  discharge  of  the  moneys  specified 
in  the  condition  of  the  bond,  and  deliver  up 
the  bond  to  them  ;  and  they  averred  that  the 
mortgaged  premises  were  of  greater  value  than 
*the  moneys  mentioned  in  the  condi-  [*391 
tion,  and  that  at  all  times  since  the  making  of 
the  agreement,  they  had  been  ready,  and  still 
were  ready  to  perform  the  same  on  their  part, 
and  had  offered  and  tendered  to  perform.  To 
this  plea  the  plaintiff  demurred. 

Mr.  C.  L.  Allen,  for  the  plaintiff. 

Mr.  S.  Stevens,  for  defendants. 

By  ihe  Court,  Marcy,  J.  If  the  agreement 
stated  in  the  plea  is  a  defense  to  this  action,  it 
must  be  as  an  accord  and  satisfaction.  To 
make  an  accord  good,  it  must  be  in  full  satis- 
faction. Com.  Dig.,  tit.  Accord,  B.  Where  an 
accord  is  relied  on,  it  must  be  executed.  2  Bl. 
Com.,  15.  Readiness  to  perform  is  not  suffi- 
cient. Com.  Dig.,  tit.  Accord,  B,  4  ;  Roll. 
Abr.,  129  b,  17.  In  Lynn  v.  Bruce,  2  H.  Bl., 
317,  which  was  assumpsit  for  the  composition 
agreed  to  be  given  to  the  plaintiff  for  his  debt 
due  on  a  bond,  it  was  held  that  the  action 
would  not  lie.  Ld.  Ch.  J.  Eyre  remarked  : 
"  Interest  reipublicce  ut  sit  finis  litium.  Accord 
executed  is  satisfaction  ;  accord  executory  is 
only  substituting  one  cause  of  action  in  the 
room  of  another,  which  might  go  on  to  any 
extent."  In  Allen  v.  Harris,  1  Ld.  Raym.,  122, 
it  was  decided  that  an  accord,  before  execu- 
tion, is  no  bar.  This  has  been  so  often  ruled, 
that  it  was  said  in  that  case,  that  a  decision  to 
the  contrary  would  overthrow  all  the  books. 
The  cases  in  which  the  question  has  been  so 
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often  raised  and  decided,  that  an  accord  exe- 
cutory could  not  be  enforced,  arose  on  pleas, 
as  here,  in  bar  of  the  original  action. 

Part  payment  and  an  agreement  to  take  the 
residue  at  a  future  day,  cannot  be  pleaded  as 
satisfaction  in  bar,  to  debt  on  bond.  9  Rep., 
79  ;  Balstonv.  Baxter,  Cro.  Eliz.,  304.  In  the 
latter  case  the  court  say  :  "This  is  a  concord 
pleaded,  and  is  executory,  and  so  can  be  no 
bar  in  debt  on  a  bond,  no  more  than  in  a  tres- 
pass." The  case  of  Rayne  v.  Orton,  Cro.  Eliz., 
305,  306,  was  much  like  the  one  under  consid- 
eration. The  action  was  assumpsit  for  50  shill- 
ings ;  the  defendant  pleaded  a  concord  between 
him  and  the  plaintiff  ;  wherein  he  agreed  to 
give  to  the  plaintiff  15  shillings,  and  to  pay 
392*]  the  ^remaining  35  shillings  in  hats, 
which  the  plaintiff  agreed  to  receive.  He  al- 
leged payment  of  the  15  shillings,  and  averred 
that  he  was  always  ready  to  pay  the  residue  in 
hats.  To  this  plea  the  plaintiff  demurred  ; 
and  the  court,  without  hearing  argument, 
gave  judgment  for  him.  They  said,  it  being 
a  concord  executory  in  part,  it  can  be  no  plea  ; 
for  a  concord  is  always  to  be  entirely  executed, 
and  not  to  be  executory  in  any  part. 

In  the  case  before  us  the  concord  is  wholly 
unexecuted,  and  there  is  nothing  to  be  found 
in  the  books  to  sustain  the  counsel's  position, 
that  a  readiness  to  perform  on  the  part  of  the 
defendants  is  to  be  taken  for  a  performance, 
and  considered  as  the  satisfaction  required  by 
law.  The  last  case  referred  to,  as  well  as  the 
authority  of  Ch.  B.  Comyn  and  Ld.  Ch.  J. 
Rolle,  are  directly  opposed  to  that  position. 
This  point  is  so  clearly  against  the  defend- 
ants, that  it  is  unnecessary  to  consider  the 
question  raised,  whether  the  contract  is  not 
within  the  Statute  of  Frauds. 

Judgment  for  plaintiff,  with  leave  to  tJw  de- 
fendants to  amend,  on  payment  of  costs. 

Cited  in— 12  Wend.,  412 ;  19  Wend.,  410,  517  ;  23 
Wend.,  344;  75  N.  Y.  577 ;  31  Am.  Rep.,  493;  21  Hun., 
162;  16  Barb.,  598;  37  Barb,,  483;  10  How.,  Pr.  530; 
Hemp.,  319;  56,  111.,  101:  49  Am.  Dec.,  66  (11  S.  &  M. 
361);  18  Am.  Rep.  280  (64  Me.,  563). 


BROWN  v.  FAY,  Sheriff  of  JEFFERSON. 

A  sheriff  is  not  liable  to  a  landlord  for  removing 
the  goods  of  an  under  tenant  from  demised  premis- 
es, leaving  the  rent  unpaid,  although  notice  of  such 
rent  being  due  is  duly  served. 

Citations— 1  R.  L.,  437,  sec.  12;  8  Anne.,  ch.,  14, 
sec.  1 ;  2  Str.  787  ;  Woodf .,  468 ;  Tidd,  926 ;  1  Arch., 
261 ;  3  Chit.  PL,  450 ;  8  Went.  PI..  445. 

"HEMURRER  to  plea.  This  is  an  action 
J-/  against  a  sheriff  for  removing  goods  from 
off  demised  premises,  after  notice  from  the 
landlord  of  rent  being  due,  and  in  arrear  ;  leav- 
ing the  rent  unpaid.  The  sheriff  pleads  that 
the  goods  in  question  were  taken  by  virtue  of 
an  execution  against  an  under  tenant  of  part 
of  the  demised  premises,  in  whose  possession 
such  goods  were,  at  the  time  of  the  taking. 
The  plaintiff  demurs. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

393*]      *By    the   Court,   Savage,   Ch.  J. 

The  only  question  in  this  case  is  whether  the 
landlord  has  this  remedy  against  the  Sheriff  for 
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removing  the  goods  of  an  under  tenant,  or 
whether  it  is  not  confined  to  the  goods  of  his- 
immediate  tenant. 

The  language  of  the  statute  is  very  broad  : 
"That  no  goods  or  chattels  whatsoever  in  or 
upon  the  demised  premises  shall  be  liable  to  be 
taken  by  virtue  of  any  execution,"  etc.,  unless 
the  party  suing  the  execution  pay  the  landlord 
the  rent  due,  not  exceeding  one  year's  rent. 
Our  Statute,  1  R.  L.,  437,  sec.  12,  is  almost  a 
literal  transcript  of  the  8  Anne.,  ch.  14,  sec. 
1,  which  received  a  construction  in  the  first 
year  of  George  II.,  1727,  about  15  years  after 
it  was  passed,  in  the  case  of  John  Burnet,  2 
Str.,  787.  The  whole  case  is  as  follows:  "The 
case  of  John  Burnet,  Esquire,  one  of  the  mas- 
ters of  the  High  Court  of  Chancery.  He  was  a 
ground  landlord  of  a  house,  in  which  an  under 
lessee  dwelt,  against  whom  an  execution  was 
sued  out.  The  court  was  moved  for  a  rule  to 
pay  Mr.  Burnet  a  year's  rent,  pursuant  to  8 
Anne.,  ch.  14,  but  it  was  held,  that  this  was 
not  a  case  within  the  statute,  which  extends 
only  to  the  immediate  landlord  ;  and  the  case 
of  Carr  v.  Goldington,  was  mentioned  to  have 
been  so  adjudged."  This  is  a  very  brief  note, 
and  not  very  satisfactory,  but  it  seems  to  have 
been  considered  sound  in  England,  and  ac- 
quiesced in  to  the  present  time,  as  no  case  has 
been  found  overruling  it ;  on  the  contrary,  this 
case  is  cited  as  good  law  by  subsequent  writers. 
Woodf.,  p.  468,  quotes  the  words  of  the  report; 
Tidd,  926,^  says  the  ground  landlord  is  not 
within  the  Act,  where  there  is  an  execution 
against  the  under  lessee,  and  cites  2  Str.,  787, 
and  so  does  Archbold,  1  Archb.,  261.  The 
same  doctrine  is  found  in  Dunlap,  2  Dunl., 
802  ;  and  the  precedents  of  declarations,  under 
this  statute,  state  the  execution  to  have  issued 
against  the  lessee.  3  Chit.  PL,  450  ;  8  Went. 
PI.,  445. 

The  point  seems,  therefore,  to  have  been 
long  since  settled,  and  having  been  acquiesced 
in  for  such  a  length  of  time,  it  ought  not  now  to 
be  unsettled,  even  if  we  were  of  opinion  that 
the  statute  would  bear  a  more  liberal  construc- 
tion. The  defendant's  plea  is  good,  and  he  is 
entitled  to  judgment. 

Cited  in— 2  Hill,  450 ;  4  Hill,  605. 


*WAIT  «.  MORRIS.         [*394 

If  the  promise  to  pay  a  debt  barred  by  an  insolv- 
ent discharge  be  conditional,  it  must  be  alleged  as 
a  conditional  and  not  as  an  absolute  promise  in  the 
replication,  or  the  plaintiff  cannot  recover. 

Citations— 14  Johns.,  180 ;  Cowp.,  548  ;  4  Camp.,  205. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Saratoga  Circuit  in  Nov.,  1829,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  declaration  was  on  a  promissory  note 
for  $101,50,  dated  Dec.  30,  1819,  payable  9 
months  after  date.  The  defendant  pleaded,  1, 
Actio  non  accredit  infra,  etc.;  and,  2.  A  dis- 
charge under  the  Insolvent  Act,  exonerating 
him  from  all  his  debts,  etc. ,  obtained  Aug. , 
20,  1823.  The  plaintiff  replied  1.  Actio  accre- 
mt,  etc.;  and  2.  That  May  1,  1829,  the  de- 
fendant assented  to,  ratified  and  confirmed  the 
promises,  etc.  The  defendant  rejoined,  deny- 
ing that  he  did  assent  to,  ratify  or  confirm  the 
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promises,  etc.  A  witness  for  the  plaintiff 
proved,  that  in  1825  or  1826,  he  presented  the 
note  to  the  defendant  for  payment,  who  said 
that  he  would  pay  it  when  he  was  able.  The 
witness  gave  not  a  very  distinct  account  of  the 
expressions  used  by  the  defendant,  represent- 
ing him  as  saying,  "that  he  calculated  to  pay 
the  note,  with  all  his  family  concerns,  and 
would  pay  it  as  soon  as  he  was  able  ;  that  he 
calculated  to  pay  it,  and  all  his  other  debts, 
as  soon  as  he  got  able  ;  that  he  always  calcu- 
lated to  pay  the  note,  and  all  his  family  debts, 
as  soon  as  he  was  able  ;  and  always  putting 
this  debt  and  his  other  debts  on  the  same  foot- 
ing. The  ability  of  the  defendant  to  pay  was 
fully  shown.  The  defendant  moved  for  a 
nonsuit  for  the  variance  between  the  proof  and 
the  replication,  insisting  that  to  entitle  the 
plaintiff  to  recover,  he  should  have  set  out  a 
conditional  promise  in  his  replication.  The 
judge  reserved  the  question,  and  charged  the 
jury  that  no  particular  form  of  words  was 
necessary  to  constitute  a  promise  ;  that  if  they 
believed  that  the  defendant  intended  to  give 
the  witness'  to  understand  that  he  would  pay 
the  note  when  able,  and  was  of  sufficient  abil- 
ity to  do  so  at  the  commencement  of  the  suit, 
395*J  they  would  *find  for  the  plaintiff.  The 
jury  found  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial. 

Messrs.  E.  and  G.  Curtis,  for  defendant. 

Messrs.  Doe  and  Kimball,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  is  settled 
that  the  mode  of  declaring  adopted  in  this  case 
is  right.  14  Johns.,  180.  Though  the  new 
promise  is  that  which  sustains  the  action,  still 
the  plaintiff  is  at  liberty  to  declare  upon  the 
original  contract.  The  discharge  is  technically 
a  release  from  the  demand,  yet  it  is  only  so 
technically  ;  the  debt  is  still  due  in  conscience. 
Cowp.,  548.  The  fact  is  confessed  that  the 
plaintiff  has  never  received  satisfaction,  or  con- 
sented to  release  the  defendant ;  but  still  the 
discharge  is  a  valid  defense.  The  rules  of 
pleading  tolerate  a  replication  of  a  new  prom- 
ise to  such  a  plea,  without  considering  it  as  a 
•departure,  though  such  a  replication  to  a  plea 
of  payment  or  release  would  be  bad.  When 
we  speak  of  contracts  from  which  the  defend- 
ant is  discharged  by  the  insolvent  laws  as 
functus  officio,  they  must  be  understood  to  be 
so  only  sub  modo,  because  they  may  still  be  de- 
clared on  as  valid  contracts. 

The  only  question  then  is  whether  the  plaint- 
iff, in  his  replication,  should  have  pleaded  the 
conditional  promise  as  proved  upon  the  trial. 
A  conditional  promise  is  said  to  be  sufficient 
to  take  a  case  out  of  the  Statute  of  Limitations. 
The  reason  is,  that,  as  the  statute  raises  a  pre- 
sumption of  payment,  that  presumption  is  re- 
pelled equally  by  a  conditional,  as  an  absolute 
promise,  for  either  admits  the  debt  to  be  due. 
The  case  of  a  discharge  is  different  in  some  re- 
spects. In  the  case  of  a  debt  barred  by  the 
statute,  the  legal  demand  exists  continually, 
and  may  be  enforced  as  soon  as  the  presump- 
tion is  repelled.  In  the  case  of  a  debt  barred 
by  a  discharge,  the  demand  is  extinguished  in 
law,  though  it  still  exists  in  equity  and  good 
conscience  ;  and  as  Ld.  Mansfield  said,  in  Tru- 
man v.  Fenton,  "there  is  no  honest  man  who 
does  not  discharge  them,  if  he  afterwards  has 


it  in  his  power  to  do  so.  Though  all  legal 
remedy  may  be  gone,  the  *debts  are  [*396 
clearly  not  extinguished  in  conscience.  But 
the  legal  demand  being  extinct,  it  cannot  be 
enforced,  unless  revived  or  renewed  by  a  new 
promise.  It  is  not  sufficient  to  admit  that  the 
debt  is  unpaid  ;  but  there  must  be  a  promise, 
for  which  the  old  debt  is  a  sufficient  consider- 
ation. In  the  case  of  the  statute,  the  original 
demand  always  remained  in  existence  ;  in  case 
of  the  discharge,  the  original  demand  was  le- 
gally extinguished.  In  the  first  case,  the  prom- 
ise merely  rebuts  the  presumption  of  payment, 
and  waives  the  statute  bar  ;  in  the  latter,  it 
forms  the  contract  itself,  and  the  plaintiff  may 
declare  on  the  original  contract ;  still  the  rep- 
lication is  the  real  declaration,  as  that  must 
contain  the  contract  which  is  to  be  enforced. 
This  must  be  conceded  to  be  an  anomaly  in 
pleading,  but  it  is  settled  on  authority.  It  is 
not  settled,  however,  that  in  such  a  case  the 
plaintiff  may  declare  or  reply  an  absolute 
promise,  and  prove  a  conditional  one.  When 
a  conditional  contract  forms  the  basis  of  the 
suit,  the  plaintiff  should  declare  upon  it,  or,  at 
least,  set  it  forth  in  his  replication.  In  the  case 
of  Penn  v.  Bennett,  4  Camp.,  205,  the  plaintiff 
declared  for  goods  sold  and  delivered  ;  the  de- 
fendant pleaded  his  bankruptcy  ;  the  plaintiff 
replied  a  subsequent  promise  to  pay  the  debt. 
It  was  uncertain  upon  the  evidence  whether 
the  promise  was  absolute  or  conditional.  Ld. 
Ellenborough  decided,  and  so  instructed  the 
jury,  that  if  the  promise  was  conditional,  the 
action  could  not  be  maintained;  that  the  plaint- 
iff should  have  declared  upon  it,  and  have 
proved  that  the  condition  was  fulfilled  ;  but  if 
the  promise  was  absolute,  then  the  plaintiff 
was  entitled  to  recover,  upon  the  present  state 
of  the  pleadings.  The  least,  certainly,  which 
can  be  required  of  the  plaintiff,  is  to  state  the 
real  contract  in  his  replication  ;  that  was  not 
done  in  this  case.  There  was,  therefore,  a 
variance  between  the  pleadings  and  the  proof. 
A  new  trial  should  be  granted,  and  the  plaint- 
iff permitted  to  amend  his  replication,  upon  pay- 
ment of  costs. 

Cited  in— 19  Wend.,  403 ;  1  Hill..  536 ;  9  N.  Y.,  92 ;  53 
N.  Y.,  524 ;  13  Am.  Rep.,  544 ;  24  Hun,  222 :  29  Hun, 
244 ;  3  Barb.,  612 ;  4  Barb.,  174 ;  15  Barb.,  182 ;  21  Barb., 
358;  2E.  D.  S.,  115. 


*OUTWATER 

v. 
DODGE  AND  GREEN. 
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Statute  of  Frauds — Sales  of  Chattels — Delivering 
— Acceptance — Estoppel—  Witness — Competen- 
cy of. 

A  delivery  of  Roods  by  the  vendor,  and  an  accept- 
ance by  the  ajront  of  the  vendee,  is  sufficient  to 
take  a  contract  out  of  the  operation  of  the  Statute 
of  Frauds,  where  there  is  no  earnest  paid,  and  no 
note  or  memorandum  in  writing. 


NOTE.— Sales — 1.  Payment  and  Delivery,  cat  mutual 
and  concurrent  conditions  precedent.  See  Chapin  v. 
Lathrop,  6  Cow.,  110,  note. 

2.  Lien—  The  vendor  of  personal  property  has  no 
lien  for  purchase  money.  See  Lupin  v.  Marie,  ante, 
p.  77,  note. 

As  to  the  completion  of  the  contract  of  sole  continu- 
ance of  offer,  and  acceptance  of  offer ;  see  Mactier  v. 
Frith,  ante,  103,  note. 
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A  person  owning  a  part  of  a  cargo  of  a  vessel, 
standing  by  and  permitting  another  who  owns  the 
residue  to  sell  the  same,  agreeing  to  look  to  such 
other  for  payment,  and  subsequently  being  paid  for 
the  same,  is  a  competent  witness  to  prove  the  con- 
tract of  sale. 

Citations—]  R.  L.,  79 ;  3  Bos.  &  P.,  232,  233,  582 ; 
1  East,  192 ;  Rob.,  Frauds,  174-184 ;  2  Esp.  N.  P.  Cos., 
.598  ;  3  Johns.,  420 ;  11  Johns.,  283 ;  10  Johns.,  364 ; 
•Cowp.,  294 ;  8  T.  R.,  330 ;  5  Burr.,  2580 ;  1  T.  K.,  65f 

rPHIS  was  an  action  of  assumpsti,  tried  at 
J-  the  Dutchess  Circuit,  in  Dec.,  1828,  be- 
fore the  Hon.  James  Emott,  then  one  of  the 
Circuit  Judges. 

The  declaration  contained  several  counts  :  1. 
A  count  in  indebitatus  assumpsit  for  400  barrels 
•of  herring,  sold  and  delivered  ;  2.  For  a  like 
quantity  of  fish,  bargained  and  sold ;  3.  A 
quantum  valebant  for  the  fish,  as  sold  and  de- 
livered ;  4.  A  quantum  valebant  for  the  fish,  as 
bargained  and  sold  ;  and  5.  Setting  forth  a  spe- 
cial contract,  by  which  the  defendants  bar- 
gained for  and  bought,  and  the  plaintiff  sold 
all  the  herring  that  would  pass  inspection, 
without  regard  to  wantage  ;  i.  e. ,  deficiency  in 
weight,  in  a  large  lot  of  herring,  to  wit :  360 
barrels,  belonging  to  the  plaintiff,  at  the  price 
•of  19  shillings  for  each  and  every  barrel  that 
passed  inspection,  to  be  delivered  to  the  de- 
fendants, on  Hicks'  wharf  in  Brooklyn,  as  soon 
after  making  the  contract  as  should  be  con- 
venient, and  to  be  paid  for  by  the  defendants 
on  delivery;  the  inspection  to  be  at  the  defend- 
ants' expense.  The  plaintiff  averred  that  on 
the  day  after  the  making  of  the  contract,  he 
•delivered  on  Hicks'  wharf  at  Brooklyn  279  bar- 
rels of  herring,  the  same  having  passed  inspec- 
-  tion,  and  was  ready  and  willing,  and  tendered 
and  offered  to  deliver  the  same  to  the  defend- 
ants, and  requested  them  to  accept  and  pay  for 
the  same.  The  breach  assigned  is  that  the 
defendants  did  accept  of  and  receive  the  de- 
livery of  250  barrels  of  the  herring,  but  refused 
to  accept  the  remainining  29  barrels,  and  re- 
fused to  pay  for  any  part  of  the  herring.  The 
•declaration  also  contained  the  money  counts 
398*]  and  an  insimul  computassent.  *The 
defendants  pleaded  the  general  issue,  and  gave 
notice  that  they  would  prove,  on  the  trial,  a 
total  failure  of  performance  by  the  plaintiff  of 
Ms  part  of  the  contract. 

It  appeared  in  evidence,  that  in  the  latter 
part  of  June,  1825,  the  plaintiff  had  a  cargo  of 
herring  on  board  a  sloop  in  the  Port  of  N.  Y. 
•Green,  one  of  the  defendants,  came  on  board 
and  asked  the  price  of  the  fish.  The  plaintiff 
agreed  to  take  19  shillings  per  barrel.  Green 
said  he  would  send  Watrous,  an  inspector,  on 
board,  and  if  they  were  good  fish  he  would 
take  them.  Watrous  came  on  board  and  ex- 
amined the  fish ;  ascertained  its  quality,  and 
estimated  the  wantage  to  be  three  barrels  to 
the  hundred.  Afterwards,  in  the  course  of  the 
same  day,  Green  said  he  would  pay  19  shillings 
for  what  should  bear  inspection  ;  that  if  he 
must  send  lighters  alongside  of  the  sloop  in 
which  the  fish  were,  and  take  the  delivery 
from  the  sloop,  the  plaintiff  should  make  up 
the  wantage  in  the  barrels  which  were  not  full; 
but  that  if  the  plaintiff  would  deliver  the  fish 
to  the  defendants  on  Hicks'  wharf  at  Brooklyn, 
then  the  defendants  would  take  all  the  fish 
that  would  bear  inspection,  at  19  shillings  per 
barrel,  as  they  were,  without  any  regard  to 


wantage  ;  and  that  the  plaintiff  might  consider 
of  it  until  evening,  before  he  made  his  elec- 
tion. Green  said  he  would  engage  Mr.  Hicks 
to  receive  the  fish  upon  his  dock  for  inspection, 
and  after  inspection  to  store  it  for  the  defend- 
ants. In  the  evening  of  the  same  day  the 
plaintiff  gave  notice  to  Green  that  he  would 
deliver  the  fish  at  Brooklyn;  and  Green  agreed 
to  send  Watrous  over  the  next  forenoon  to  in- 
spect it.  On  the  next  day  the  plaintiff  pro- 
ceeded with  the  fish  to  Brooklyn ;  Hicks  di- 
rected where  the  fish  should  be  deposited  on 
the  wharf,  and  opened  for  inspection  ;  and 
gave  orders  to  his  hands  to  put  them  into  his 
store  as  fast  as  they  were  inspected.  50  barrels 
were  inspected  on  the  same  day  by  Watrous, 
or  persons  in  his  employ,  and  put  into  the 
store  of  Hicks ;  and  on  the  next  day  upwards 
of  200  barrels  more  were  inspected  and  put  into 
the  same  store.  There  were  360  barrels  in  the 
whole,  of  which  number  81  barrels  did  not 
pass  inspection,  leaving  279  barrels,  the  num- 
ber for  which  payment  was  demanded  in  the 
special  count.  Previous  to  the  *fish  [*399 
being  removed  from  N.  Y.  to  Brooklyn,  7  bar- 
rels had  been  taken  to  the  store  of  the  defend- 
ants, and  returned  to  the  sloop,  the  fish  in 
those  barrels  being  spoiled;  but  after  they  were 
thus  returned  to  the  vessel,  an  explanation  was 
made  to  Green  in  respect  to  those  7  barrels, 
and  he  still  agreed  that  the  contract  should 
proceed.  Upon  this  evidence  the  plaintiff  rested, 
and  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  evidence  was  not  sufficient  to 
take  the  case  out  of  the  operation  of  the  Stat- 
ute of  Frauds.  The  judge  refused  the  nonsuit. 
The  defendants  then  examined  witnesses  to 
prove  a  rescission  of  the  contract  on  their  part 
previous  to  performance  on  the  part  of  the 
plaintiff  ;  and  also  that  the  fish,  at  the  time  of 
the  contract,  were  in  a  damaged  condition, 
and  shortly  thereafter  became  wholly  worth- 
less ;  to  rebut  which,  testimony  was  given  on 
the  part  of  the  plaintiff.  The  jury,  under  the 
charge  of  the  judge,  found  a  verdict  for  the 
plaintiff  for  $523.46. 

On  a  trial  of  the  cause  a  question  arose  as  to 
the  competency  of  one  of  the  witnesses  called 
by  the  plaintiff  to  prove  the  contract.  He  was 
examined  on  his  wire  dire,  and  testified  that 
256  of  the  360  barrels  of  fish  belonged  to  him 
when  the  vessel  arrived  in  N.  Y. ;  that  he  per- 
mitted the  plaintiff  to  sell  the  256  barrels  as  the 
property  of  the  plaintiff,  he  looking  to  the 
plaintiff  alone  for  payment.  That  since  the  sale 
to  the  defendants,  the  plaintiff  had  accounted 
to  him  for  the  256  barrels  at  the  rate  of  19  shil- 
ling per  barrel,  although  lie,  the  witness,  had 
originally  asked  20  shillings  per  barrel  ;  that 
the  plaintiff  had  given  him  a  draft  upon  a 
mercantile  firm  for  $200, which  had  been  duly 
paid,  and  had  credited  him  the  residue  on  ac- 
count of  demands  which  the  plaintiff  held 
against  him;  and  that  he  had  no  interest  what- 
ever in  the  event  of  the  suit.  After  this  exam- 
ination he  was  admitted  a  competent  witness, 
and  sworn  in  chief.  The  defendants  moved 
for  a  new  trial. 

Mr.  D.  Selden,  for  defendants. 

Mr.  S.  P.  Staples,  for  plaintiff. 
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special  contract  was  proved  substantially,  as 
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laid  in  the  declaration.  The  contract,  how- 
ever, was  not  reduced  to  writing  when  it  was 
made,  nor  was  any  part  of  the  consideration 
money  paid;  it  was  therefore  void,  under  the 
15th  section  of  the  Statute  of  Frauds,  1  R.  L., 
79,  unless  the  fish  contracted  to  be  sold,  or  a 
part  thereof  was  actually  delivered  by  the 
plaintiff,  and  accepted  by  the  defendants, under 
the  contract.  Whether  there  was  such  a  de- 
livery and  acceptance,  is,  therefore,  the  first 
and  most  material  inquiry  in  this  case.  [Here 
the  judge  went  into  a  full  examination  of  the 
evidence,  and  then  proceeded:]  The  evidence 
establishes  the  delivery  by  the  plaintiff,  but  the 
question  as  to  the  acceptance  by  the  defendants 
is  not  free  from  difficulty.  Delivery  merely, 
without  acceptance,  does  not  take  the  case  out 
of  the  statute,  so  as  to  make  the  contract  bind- 
ing upon  the  vendees  ;  and  even  where  there 
has  been  an  actual  receipt  and  handling  of  the 
goods,  a  vendee  may,  nevertheless,  under  cer- 
tain circumstances,  return  them  and  renounce 
the  bargain,  if  no  earnest  has  been  paid,  or 
note,  or  memorandum  in  writing,  made.  This 
was  expressly  adjudged  in  Kent  v.  Hutchinson, 
3  Bos.  &  P.,  232.  The  defendant  in  that  case 
was  a  retail  dealer  in  sponge,  residing  in  Staf- 
fordshire. The  plaintiff  was  a  wholesale  dealer 
in  that  article,  residing  in  London;  and  had  re- 
ceived from  the  defendant  a  verbal  order  for  a 
quantity  of  sponge.  It  was  soon  after  sent, 
and  the  price  charged  was  11*.  per  pound.  The 
defendant  returned  the  sponge  to  the  plaintiff, 
objecting  to  the  quality  and  price.  It  appeared 
that  the  bale  had  been  opened  and  examined 
by  him  and  his  friends  ;  and  it  was  contended 
by  the  plaintiff  that  this  was  a  sufficient  ac- 
ceptance to  take  the  case  out  of  the  statute,  and 
bind  the  bargain;  that  the  defendant's  conduct 
affirmed  the  order  previously  given,  and  only 
denied  that  the  order  was  well  complied  with, 
which  was  a  matter  for  the  consideration  of 
the  jury.  Ld.  Alvanley,  however,  before  whom 
the  cause  was  tried,  nonsuited  the  plaintiff, 
and  the  Court  of  C.  P.  refused  to  set  the  non- 
suit aside.  They  held  that  the  exception  in  the 
statute  did  not  apply,  unless  the  vendee  both 
received  and  accepted  ;  and  that  such  accept- 
4O1*]  ance  must  be  *an  ultimate  acceptance, 
and  such  as  completely  affirms  the  contract ; 
and  it  was  observed  that  it  did  not  appear  what 
the  nature  of  the  contract  between  the  parties 
was;  what  quanty  of  sponge  had  been  ordered; 
that  the  case  was  left  in  that  state  of  uncer- 
tainty which  the  statute  had  in  contemplation, 
and  meant  to  guard  against. 

It  is  not  indispensable,  however,  that  there 
should,in  all  cases, be  an  actual  manual  delivery 
and  acceptance.  A  virtual  delivery  and  accept- 
ance may,  in  some  instances,  be  equally  effect- 
ual. They  may  be  presumed  or  inferred  from 
circumstances.  Rob., Frauds,  174-184.  Thus,if 
the  articles  are  ponderous,  and  not  easily  sus- 
ceptible of  actual  delivery,  and  the  vendee  pro- 
ceeds to  exercise  a  right  of  ownership  over 
them,  by  disposing  of  them,  or  giving  orders 
and  directions  respecting  them,  this  will  justify 
a  jury  in  finding  a  delivery  and  acceptance. 
Chapin  v.  Rogers,  1  East,  192.  The  case  of 
Searle  v.  Reeves,  2  Esp.  N.  P.  Cas.,  598,  is  also 
a  strong  case  to  the  same  point.  Vide,  also, 
Bailey  v.  Ogden,  3  Johns.,  420;  11  Id.,  283;  10 
Id.,  364. 
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Where  a  written  order  for  goods  is  given,  so- 
as  to  take  the  case  out  of  the  statute,  and  the 
purchaser  directs  them  to  be  sent  by  a  particu- 
lar carrier,  the  title  vests  in  the  vendee  imme- 
diately upon  the  delivery  to  the  carrier,  and 
he  is  responsible  to  the  vendee,  though  the 
goods  be  lost  by  the  carrier,  and  never  actually 
come  to  his  possession  ;  Vale  v.  Bayle,  Cowp 
294;  8  T.  R.,  330;  5  Burr.,  2580;  1  T.  R.,  659*; 
and  it  was  held  by  the  Court  of  C.  P. ,  in  Dai- 
ton  v.  Solomonson,  3  Bos.  &  P.,  582,  that  though 
the  vendee  do  not  name  any  particular  carrier, 
but  directs  the  goods  to  be  sent  by  a  carrier, 
the  moment  the  goods  are  delivered  to  the  car- 
rier, it  operates  as  a  delivery  to  the  purchaser, 
and  the  whole  property  immediately  vests  in 
him.  Ld.  Alvanley,  C h.  J.,  expressed  a  very 
strong  opinion  upon  this  point.  Mr.  Roberts, 
in  his  Treatise  upon  the  Statute  of  Frauds,  180, 
considers  the  foregoing  cases  as  justifying  the 
inference,  that  where  goods  are  delivered  upon 
a  verbal  order,  the  delivery  to  the  carrier  would 
be  such  an  execution  of  the  agreement,  on  the 
part  of  the  vendor,  as  to  preclude  him  from 
taking  advantage  *of  the  Statute  of  [*4O2 
Frauds  to  reclaim  the  goods ;  but  that  the  vendee 
might  still  refuse  to  execute  the  parol  agree- 
ment ;  that  he  might  open  and  examine  the 
goods,  and  after  examination,  return  them.  The 
latter  part  of  this  proposition  is  fully  estab- 
lished by  the  case  of  Kent  v.  Hutchinson,  3  Bos. 
&  P.,  232,  already  referred  to.  Where  the 
verbal  order,  however,  is  particular,  both  as 
to  the  goods  and  the  carrier,  he  remarks,  that 
it  seems  to  furnish  a  plausible  ground  for  con- 
tending that  such  selection  of  the  goods,  and 
designation  of  the  receiver,  may  amount  to  an 
acceptance,  with  which  the  actual  delivery, 
though  posterior  in  point  of  time,  might  be 
coupled  by  relation,  so  as  to  put  the  whole 
transaction  out  of  the  operation  of  the  statute; 
but  where  the  order  is  general,  not  designating 
any  particular  goods,  but  merely  directing 
goods  of  such  a  price  and  quality  to  be  sent, 
he  holds  that  the  case  will  not  be  taken  out  of 
the  statute  by  proof  that  goods  of  the  quality 
and  price  ordered  were  sent,  there  being  in  the 
latter  case  nothing  to  show  the  acceptance,  in- 
dependent of  the  proof  of  the  parol  contract ; 
whereas,  when  the  goods  are  fixed  upon,  and 
the  carrier  named  by  the  buyer,  the  contract 
is  established  upon  the  evidence  of  the  acts  of 
the  vendee. 

The  acceptance  need  not  be  by  the  vendee  in 
person;  it  may  be  by  his  agent,  acting  under 
either  a  general  or  special  authority.  The  de- 
fendants in  this  case  certainly  never  actually 
themselves  accepted  the  fish  in  question.  If 
there  was  an  acceptance,  it  was  by  Watrous 
and  Hicks,  or  one  of  them;  and  the  important 
inquiry  upon  the  trial  must  have  been,  whether 
they  were  the  authorized  agents  of  the  defend- 
ants for  that  purpose.  This,  under  the  circum- 
stances of  this  case,  was  a  mere  question  of 
fact;  for  we  must  presume  the  jury  were  prop- 
erly instructed  by  the  court,  as  the  charge  is 
not  complained  of.  If  Hicks  was  directed  by 
the  defendants  through  Watrous  or  any  other 
agent,  to  receive  the  fish  as  fast  as  they  were 
inspected,  and  store  them  for  the  defendants, 
then  he  was  their  authorized  agent  for  that 
purpose,  and  his  acceptance  is  binding  upon 
them.  The  evidence  in  the  case  perhaps  will 
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warrant  such  a  conclusion;  at  all  events,  such 
4O3*]  *was  the  opinion  of  the  jury,  and  it  is 
not  so  clearly  erroneous  as  to  justify  us  in  set- 
ting aside  the  verdict. 

Marshall  was  properly  admitted  as  a  witness; 
he  had  no  interest  in  the  event  of  the  suit.  He 
testifies  that  he  expressly  authorized  the  plaint- 
iff to  sell  the  256  barrels  of  fish  belonging  to 
him,  the  witness,  as  the  property  of  the  plaint- 
iff; the  witness  looking  to  the  plaintiff  alone 
for  payment.  He  was  also  present  when  the 
contract  was  made,  and  is  the  principal  witness. 
His  acts  estop  him  forever  from  denying  the 
right  of  the  plaintiff  to  sell,  and  the  action  was 
properly  brought  in  the  name  of  the  plaintiff. 

The  evidence  is  contradictory  as  to  the  con- 
dition of  the  fish  at  the  time  of  their  delivery. 
Several  witnesses,who  saw  the  fish  at  that  time, 
and  insisted  in  the  inspection,  testified  that  a 
large  portion  of  them  appeared  to  be  uncom- 
monly fine,  and  in  good  order.  It  is  shown, 
however,  that  a  few  weeks  afterwards  they 
were  utterly  worthless.  They  appear  to  have 
been  properly  sheltered,  and  their  rapid  decay 
is  not  satisfactorily  accounted  for  by  the  evi- 
dence in  the  case.  Whether  it  was  owing  to 
an  original,  but  latent  defect,  which  went  to 
the  foundation  of  the  contract,  and  avoided  it 
on  the  ground  of  fraud  or  failure  of  considera- 
tion, or  whether  it  was  occasioned  by  subse- 
quent circumstances,were  questions  peculiarly 
proper  for  the  determination  of  the  jury;  and 
as  it  is  conceded  that  they  were  not  misdi- 
rected, we  ought  not  to  interfere  with  the  ver- 
dict on  this  ground. 

Motion  for  new  trial  denied. 

S.  C.— 7  Cow.,  85. 

Statute  of  Frauds.  Cited  in— 20  Wend.,  64 ;  5  N.  Y., 
453 ;  44  N.  Y.,  665  (4  Am.  Rep  ,  723);  53  N.  Y.,  123 ;  51 
Barb.,  457  ;  2  Abb.  Pr.,  285 ;  5  Rob.,  455 ;  39  Super., 
162;  3  Daly,  528;  7  Daly,  413;  63  Mo.,  570;  24  Am. 
Rep.,  592  (39  Mich.,  150). 

Estoppel.  Cited  in— 28  Barb.,  49 ;  7  Bos.,  580 ;  3 
Barb.,  226. 


4O4*]  *LUDDINGTON  v.  PULVER. 

Indemnity — Covenant  to  Save  Harmless  against 
Claims  and  Demands — Does  not  Extend  to 
T&rtious  Acts. 

A  bond  reciting  a  conveyance  of  land,  and  cove- 
nanting to  indemnify  and  save  harmless  the  obligee 
against  all  actions  brought  for  the  recovery  of  the 
land,  and  against  all  costs  and  expenses  in  conse- 
quence, is  au  indemnity  only  against  all  lawful 
claims,  and  the  breach  assigning  the  bringing  of  a 
suit  without  alleging  title  in  the  party  prosecuting, 
will  not  give  a  right  to  recover. 

The  fact  of  a  warranty  deed  having  been  given 
simultaneously  with  the  bond,  will  not  vary  the  con- 
struction of  the  covenant. 

Citations— 8  Johns.,  198 ;  1  Roll.  Abr.,  430  ;  Hob., 
35  ;  2  Lev.,  37 ;  1  Str.,  400  ;  Cro.  Eliz.,  212 ;  1  Barn.  & 
C.,  29:  5Maule&S..  374. 

TiEMURRER  to  declaration.  The  declara- 
JJ  tion  is  in  debt  on  bond  for  the  perform- 
ance of  covenants.  The  condition,  after  re- 
citing that  the  defendant  and  another  person 
had,  by  a  warranty  deed,  bearing  even  date 
with  the  bond,  conveyed  to  the  plaintiff  a  cer- 
tain tract  of  land,  provides  that  the  defendant 
and  such  other  person  shall  indemnify  and 
save  harmless  the  plaintiff  from  all  actions  to 
be  brought  by  any  person  or  persons  for  the 
said  tract  of  land,  and  from  all  costs  and  ex- 
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penses  to  be  incurred  by  him  in  consequence 
of  such  actions  by  any  person  claiming  or  to 
claim  the  same.  The  breach  assigned  is,  that 
one  Niver,  after  the  making  of  the  bond, 
claimed  title  to  the  land,  and  commenced  an 
action  of  ejectment  for  the  recovery  thereof  ; 
whereby  the  plaintiff  was  put  to  great  costs 
and  expenses  in  and  about  the  defense  of  the 
action,  and  did  necessarily  lay  out  and  expend, 
in  and  about  such  defense,  a  large  sum  of 
money  to  wit:  the  sum  of  $1,000,  whereby  an 
action  accrued,  etc.  The  defendant  demurred. 

Mr.  A.  Vanderpoel,  for  defendant.  To 
have  entitled  the  plaintiff  to  recover,  he  should 
have  averred  that  the  suit  of  Niver  was  prose- 
cuted for  a  lawful  claim,  and  that  he  had  title 
to  the  premises.  The  covenant  is  virtually  a 
covenant  for  quiet  enjoyment,  on  which  no 
action  can  be  maintained  unless  there  be  an 
eviction;  had  the  covenant  been  to  indemnify 
against  some  particular  claim,  and  not  gener- 
ally against  all  claims,  an  action  would  have 
lain.  Hob.,  34;  Cro.  Eliz.,  212;  1  Str.,  400;  1 
Barn.  &C.,  29;  Com.,  230;  8  Johns.,  198. 

*Mr.  A.  L.  Jordan,  for  plaintiff.  [*4O5 
It  is  manifest  that  the  intention  of  the  parties, 
in  the  execution  of  this  bond,  was  to  give  the 
obligee  an  assurance  further  than  was  secured 
to  him  by  his  deed.  That  gave  him  an  in- 
demnity in  case  of  an  eviction;  this  was  intend- 
ed to  secure  him  against  all  costs  and  expenses 
to  which  he  might  be  exposed  by  vexatious 
and  unfounded  claims,  or  why  was  the  bond 
given  ?  Admitting,  that  but  for  the  deed,  this 
case  would  be  within  the  principle  of  the  de- 
cisions quoted  by  the  defendant,  the  consid- 
eration that  the  obligee  was  already  secured 
an  indemnity  against  all  lawful  claims,  re- 
quires that  a  more  enlarged  construction 
should  be  given  to  the  bond,  to  effectuate  the 
intention  of  the  parties.  In  the  case  in  8 
Johns.,  198,  the  party  could  sustain  no  damage 
without  an  eviction.  The  covenant  in  the 
bond  is  a  covenant  for  indemnity,  and  not 
merely  for  quiet  enjoyment.  6' Johns.,  150;  8 
Id.,  406;  2  Cow.,  806;  7  East,  240;  9  Id.,  16;  2 
Bos.  &  P.,  22;  1  Com.  Dig.,  Covenant,  D;  2 
Com.  Cont.,  532;  Bac.  Abr.,  Covenant,  F;  Co. 
Litt.,  183. 

By  the  Court,  Marcy,  J.  The  objection  to 
the  declaration  is,  that  it  does  not  aver  that 
Niver  prosecuted  for  a  lawful  claim,  or  that 
he  had  any  title  whatever  to  the  lands. 

There  is  no  dispute  as  to  the  general  rule  to 
be  observed  in  construing  contracts.  They 
are  to  be  so  expounded  as  to  effectuate  the  in- 
tentions of  the  parties,  and  where  a  doubt 
arises  from  any  ambiguity  or  obscurity  in  the 
language,  the  court  will  incline  against  the 
party  whose  words  are  the  matter  to  be  con- 
strued. If  we*were  to  apply  this  rule  to  the 
present  case,  regardless  of  the  decisions  which 
are  urged  upon  us  as  an  exception  to  it,  we 
should  probably  say  a  sufficient  breach  of  the 
condition  of  the  bond  is  assigned  in  the  decla- 
ration. But  if  general  expressions  have  been 
limited  by  construction,  they  are  supposed  to 
be  used  with  reference  to  the  restriction  they 
have  received,  unless  the  contrary  evidently 
appears  from  other  parts  of  the  instrument  in 
which  they  are  found.  Thus  a  covenant  for 
quiet  enjoyment  is  not  broken  by  any  disturb. 
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ance,  other  than  a  lawful  eviction.  In  the  case 
of  Van  Slyck  v.  KimbaU,  8  Johns.,  198,  the 
4OO*]  general  *expressions  of  the  covenant 
were  greatly  narrowed  by  the  construction  giv- 
en to  them. 

A  covenant  to  save  harmless  against  the 
claims  and  demands  of  all  persons,  has  been 
too  often  decided  not  to  extend  to  tortious  acts 
for  us  to  alter  the  construction  of  it.  The  au- 
thority for  this  construction  is  taken  from  the 
Year  Books,  and  courts  have  adhered  to  it 
down  to  the  present  time.  1  Roll.  Abr.,  430; 
Hob.,  35;  2  Lev.,  37;  1  Str.,  400;  Cro.  Eliz., 
212.  The  law  of  these  cases  is  recognized  in 
Fowle  v.  Welsh,  1  Barn.  &  C.,  29.  This  last 
case  is  based  on  that  of  Nash  v.  Palmer,  5 
Maule.  &  8.,  374,  which  Oh.J.  Abbott  says  is, 
in  truth,  only  a  confirmation  of  many  prior 
decisions.  In  the  case  of  Nash  v.  Palmer,  Ld. 
Ellen  borough  said  "that  the  rule  had  been  cor- 
rectly laid  down  at  the  bar,  that  where  a  man 
covenants  to  indemnify  against  all  persons, 
this  Is  but  a  covenant  to  indemnify  against  a 
lawful  title;  and  the  reason  is,  because,  as  re- 
gards such  acts  as  may  arise  from  a  rightful 
claim,  a  man  may  well  be  supposed  to  cove- 
nant against  all  the  world;  but  it  would  be  an 
extraordinary  extension  of  such  a  covenant,  if 
it  were  gooa  against  all  acts  which  the  folly 
or  malice  of  strangers  might  suggest,  and 
therefore  the  law  has  properly  restrained  it 
within  its  reasonable  import."  The  authority 
of  these  cases  must  prevail  over  any  specula- 
tions as  to  the  intent  of  the  parties,  founded 
only  on  the  comprehensiveness  of  the  language 
used  by  the  obligor. 

There  was  an  attempt  to  divert  the  applica- 
tion of  this  rule  from  the  present  case,  because 
there  was  a  warranty  deed  given  at  the  same 
time  that  the  bond  was  executed,  but  I  think 
we  can  give  no  other  construction  to  the  con- 
dition of  the  bond,  than  that  which  it  would 
receive  if  the  language  in  which  it  is  clothed, 
had  been  inserted  in  the  deed;  and  if  in  the 
deed,  it  would  have  been  subject  to  the  rule 
before  mentioned.  Where  two  or  more  instru- 
ments relate  to  the  same  transaction,  they  are 
to  be  taken  together,  particularly  if  they  are 
executed  at  the  same  time,  and  in  construing 
any  one  of  them,  reference  is  to  be  had  to  all. 
If  the  deed  in  this  case  had  contained,  in  addi- 
tion to  the  usual  covenant  of  warranty,  a  coye- 
4O7*]  nant  *to  save  harmless,  and  indemnify 
the  plaintiff  against  all  suits,  actions,  costs  and 
expenses,  arising  from  any  claim  of  any  per- 
son to  the  lands  thereby  conveyed,  should  we 
be  authorized  to  depart  from  the  uniform  and 
long  settled  rule  of  construing  this  last  cove- 
nant, because  it  was  joined  with  one  to  war- 
rant and  defend  ?  The  reason  urged  for  the 
departure  is,  that  if  the  bond  is  to  receive  the 
restricted  construction  contended  for,  the  two 
covenants  would  be  alike.  If  this  were  to  be 
taken  for  true,  I  do  not  think  it  would  war- 
rant us  to  abandon  a  settled  construction;  but 
it  does  not  appear  that  they  would  be  alike.  A 
warranty  deed  may  not  extend  as  far  as  the 
condition  of  the  bond  does,  if  we  give  to  it  the 
construction  for  which  the  defendant  contends. 
A  warranty  deed  may  only  extend  to  the  acts 
of  the  grantor,  or  to  a  title  derived  from  him; 
but  the  condition  in  the  bond,  as  we  construe 
it,  extends  to  all  lawful  claims  or  demands 
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against  the  land,  from  whomsoever  they  may 
arise.  Whatever  may  be  the  covenant  or  war- 
ranty, we  are  inclined  to  think  that  we  ought 
to  adhere  to  the  construction  which  appears  to 
have  been  uniformly  given  to  the  language 
used  in  the  condition  of  the  bond. 

Judgment  for  defendant, with  leave  to  the  plaint- 
iff to  amend  on  iisual  terms. 

Cited  in— 21  Wend.,  123. 


RATHBUN  v.  EMIGH. 

Slander —  Charge    of  Keeping  False  Books — 
When  Actionable — Pleading. 

It  is  not  actionable  to  charge  a  man  with  keeping- 
false  books  of  account,  unless  his  business  neces- 
sarily leads  to  dealing:  on  credit,  and  the  keeping  of 
books  is  incident  to  his  business ;  accordingly  it  was 
held  that  slander  will  not  lie  for  saying  of  a  farmer, 
or  of  a  sawyer  of  lumber  and  dealer  therein,  he 
keeps  false  books  of  account. 

Different  sets  of  words,  importing  the  same 
charge,  laid  as  spoken  at  the  same  time,  may  be  in- 
cluded in  the  same  count. 

A  second  count,  in  slander,  may  refer  to  the  first 
for  time  and  place. 

Citations— 17  Johns.,  217 :  1  Chit.  PI..  230  ;  3  Wils., 
185 ;  2  Saund.,  307  a,  n.  1 ;  1  Camp.,49,  n.;  5  Johns.,430. 

DEMURRER  to  declaration.  The  action  is 
slander.  The  first  count  charges  that  in 
a  conversation  had  by  the  defendant,  on,  etc., 
at,  etc.,  of  and  concerning  the  plaintiff  and  his 
Occupation  as  a  sawyer  of  lumber  and  [*4O8 
dealer  therein,  and  of  and  concerning  his  busi- 
ness and  occupation  as  a  farmer  and  seller  by 
retail  of  agricultural  products  by  him  raised, 
the  defendant  said:  "He  keeps  false  books;  he 
keeps  false  books  of  accounts,  and  I  can  prove 
it  in  five  minutes."  The  2d  count  charges,  that 
"  on  the  day  and  year,  and  at  the  place  last 
aforesaid,"  the  defendant  spoke  the  following 
words,  in  a  discourse  he  had  with  the  plaintiff, 
of  and  concerning  his  business  as  aforesaid  : 
"You  keep  false  books,  and  I  can  prove  it." 
The  3d  count  charges,  that  in  a  discourse  with 
the  plaintiff,  the  defendant  said:  "You  have 
hooked  (meaning  stolen);  you  have  hooked  my 
boards;  you  have  stolen  my  boards;  you  have 
hooked  my  boards,  and  I  can  prove  it ;  you 
have  stolen  my  boards,  and  I  can  prove  it ; 
you  have  hooked  my  boards,  and  I  could  prove 
it  by  Horace  Boughton,  if  he  was  alive  ;  you 
have  stolen  my  boards,  and  I  could  prove  it  by 
Horace  Boughton,  if  he  was  alive.  You  have 
stolen  many  a  back  load  of  my  boards  and  car- 
ried them  across  the  bridge,  and  used  them  your- 
self." The  4th  count  charges  the  words  set  forth 
in  the  third  count  to  have  been  spoken  in  the 
person  :  "  He  hath  hooked,"  etc.  The  defend- 
ant demurs  to  each  count  separately,  and  as- 
signs specially  the  following  causes  of  de- 
murrer :  that  the  1st,  3d  and  4th  counts  are 
double,  containing  two  or  more  sets  of  words, 
and  including  two  or  more  distinct  causes  of 
action  ;  that  they  are  informal  and  defective, 
in  not  alleging  time  and  place,  as  to  the  speak - 


NOTE.— Slander. 

See,  generally.  Bullock  v.  Koon,  9  Cow.,  30,  note; 
Moody  v.  Baker,  5  Cow.,  351.  note:  Skinner  ads.Pow- 
era,  1  Wend.,  451,  note;  Sewall  v.  Catlin,  3  Wend.,  291, 
note;  Allen  v.  Crofoot,  2  Wend.,  515,  note. 
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ing  of  the  second  and  subsequent  sets  of  words  ; 
and  that  the  3d  count  is  bad,  in  not  alleging 
time  and  place. 

Mr.  J.  Ells-worth,  for  defendant. 

Mr.  O.  G.  Otis,  tor  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  is  urged 
by  the  defendant's  counsel  that  it  is  not  ac- 
tionable to  charge  a  man  with  keeping  false 
books,  unless  he  be  a  merchant,  or  mechanic, 
or  some  one  whose  business  necessarily  leads  to 
dealing  on  credit,  to  whose  business  the  keep- 
ing of  books  is  incident,  and  whose  success 
must  depend  upon  the  character  of  his  books. 
4O9*]  *There  is  another  consideration  which 
appears  to  have  influenced  the  courts  in  some 
of  the  old  cases — which  is,  that  books  of  ac- 
count may  be  necessarily  used  as  testimony, 
and  to  slander  a  man's  books  is  destroying  his 
testimony.  This  last  consideration  is  applica- 
ble to  all,  and  would  make  it  actionable  to  say 
of  any  man  that  he  keeps  false  accounts.  But 
the  safer  rule  is  to  keep  within  the  reasons  as- 
signed by  this  court;  according  to  which,  such 
words  are  actionable  in  themselves  when  spoken 
of  a  person  to  whose  business  the  keeping  of 
books  is  necessarily  incident.  To  a  man  who 
carries  on  the  sawing  of  timber  and  the  pur- 
chase and  sale  of  lumber,  books,  I  apprehend, 
are  not  as  necessarily  incident  as  to  a  black- 
smith ;  to  say  of  whom  that  he  keeps  false 
books,  has  been  held  actionable.  17  Johns., 
217.  The  business  of  the  blacksmith  is  to  work 
for  the  public  generally  ;  so  of  all  mechanics. 
Not  so  the  mill  owner  and  farmer  ;  they  sell 
their  produce,  whether  of  the  mill  or  farm,  but 
generally  in  large  quantities,  and  for  prompt 
pay ;  they  carry  it  commonly  to  markets  abroad. 
Mechanics  generally  find  a  market  at  home, 
and  sell  on  credit ;  hence  the  necessity  for  their 
keeping  books  ;  and  their  success  and  reputa- 
tion depend  upon  their  character  for  fair  deal- 
ing- 
It  has  been  held,  that  to  say  of  a  farmer  or 
carpenter  that  he  is  broken  and  run  away  is 
actionable,  because  credit  may  be  necessary  to 
the  successful  prosecution  of  his  business  ;  but 
unless  the  usual  manner  of  transacting  busi- 
ness is  by  selling  on  a  credit,  and  that  not  to  a 
few  individuals,  but  generally,  as  is  the  prac- 
tice with  merchants  and  mechanics,  the  keep- 
ing of  books  is  not  necessarily  incident  to  the 
business.  I  am  of  opinion,  therefore,  that  the 
words  are  not  actionable. 

The  second  count  is  not  faulty  in  form.  The 
time  and  place  in  the  first  count  may  be  re- 
ferred to ;  but  it  is  bad  in  substance  for  the 
reasons  that  the  first  count  is  bad. 

The  third  and  fourth  counts  are  demurred 
to  for  the  reason  that  they  respectively  contain 
distinct  causes  of  action.  The  general  rule  un- 
doubtedly is,  that  each  count  shall  contain  one 
cause  of  action  and  no  more.  1  Chit.  PI. ,  230. 
Yet  it  is  not  uncommon,  in  an  action  of  as- 
41O*]  wmpsit,  to  include  *in  one  count  sev- 
eral notes  of  hand  ;  so  it  is  now  the  common 
practice  to  include  in  one  count  the  three 
money  counts.  Upon  the  subject  of  including 
several  sets  of  words  imputing  the  same  charge 
in  the  same  count,  1  have  not  found  any  de- 
cision in  point.  In  Onslow  v.  Horne,  3  Wils., 
185,  De  Grey,  Oh.  J.,  savs  :  "And  words  in- 
sufficient may  be  rejected,  when  they  are  laid 
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to  be  spoken  at  one  time  with  other  words 
that  are  actionable,  and  judgment  may  be 
given  on  the  words  which  are  actionable  ;  for 
the  insufficient  words,  coupled  with  the  ac- 
tionable words,  are  only  aggravation."  Ser- 
geant Williams  remarks  upon  this,  that  where 
words  which  are  not  actionable  are  laid  in  the 
same  count  with  those  that  are,  and  the  jury 
give  damages  generally,  the  court  will  reject 
the  insufficient  words,  and  give  judgment  on 
those  which  are  actionable  ;  for  the  insufficient 
words,  coupled  with  those  which  are  action- 
able, are  only  aggravation.  2  Saund.,  307  a, 
n.  1.  Though  the  plaintiff  need  not  prove  all 
the  words  laid,  yet  he  must  prove  so  much  of 
them  as  is  sufficient  to  sustain  his  cause  of  ac- 
tion. 2  East,  438.  Whether  words  actionable 
in  themselves,  or  not  actionable  spoken  subse- 
quent to  those  laid  in  the  declaration,  may  be 
fiven  in  evidence  to  prove  malice,  has  been 
ecided  in  different  ways.  Ld.  Ellenborough 
said,  in  Russell  v.  Macquister :  "You  cannot 
give  in  evidence  special  damages  not  laid  in 
the  declaration  ;  but  you  may  give  in  evidence 
any  words,  as  well  as  any  act  of  the  defendant, 
to  show,  quo  ammo,  he  spoke  the  words  which 
are  the  subject  of  the  action."  Ld.  Kenyon, 
it  seems,  refused  such  evidence  in  one  case, 
but  subsequently  admitted  it  in  another.  1 
Camp.,  49,  n.  If  any  words  may  be  given  in 
evidence,  not  charged  in  the  declaration, 
whether  actionable  or  not,  it  seems  the  defend- 
ant ought  not  to  complain  that  such  words  are 
included  in  the  declaration.  Sergeant  Will- 
iams clearly  supposed  that  different  sets  of 
words  may  be  set  forth  in  the  same  count, 
even  if  some  are  not  actionable. 

It  is  insisted  in  this  case  that  the  charges  of 
hooking,  in  the  3d  and  4th  counts,  are  not  ac- 
tionable. Whether  they  are  or  not.would  seem 
not  material  in  this  case ;  they  can  never  be 
given  in  evidence,  only  to  show,  quo  animo, 
the  actionable* words  were  spoken;  and  [*41 1 
it  would  be  the  duty  of  the  judge  at  the  trial 
to  inform  the  jury  that  damages  can  only  be 
given  for  the  words  which  are  actionable.  1 
Camp.,  49,  n. 

The  case  of  Cheetham  v.  Tillotson,  5  Johns. , 
430, was  referred  to  by  the  defendant's  counsel. 
That  case  decides  what  was  well  settled  before, 
that  when  a  declaration  contains  two  counts, 
one  good  and  the  other  bad,  and  entire  dam- 
ages have  been  assessed,  judgment  will  be  ar- 
rested. The  majority  of  the  court  in  that  case 
were  of  opinion  that  the  declaration  contained 
two  counts,  though  the  Chancellor  and  judges 
were  not  of  that  opinion  ;  nor  was  that  point 
taken  in  the  Supreme  Court.  The  declaration 
had,  in  one  count,  set  forth  different  charges 
in  the  same  libel ;  and  Chancellor  Lansing  says: 
"Had  the  declaration  detailed  the  whole  libel, 
verbatim,  in  one  connected  description,  no  legal 
subtilety  could  possibly  have  served  the  differ- 
ent parts."  Clinton,  Senator,  was  of  opinion 
that  there  were  two  counts.  He  does  not  say 
that  a  plaintiff  cannot  set  forth  more  than  one 
cause  of  action  in  one  count,  if  in  the  same  li- 
bel. He  says  :  "If  the  declaration  state  the 
whole  libel,  then  there  is  necessarily  but  one 
count ;  but  if  after  selecting  a  part  and  setting 
it  forth  as  libelous,  he  then  proceed  to  select 
another  part  as  distinctly  libelous,  it  appears 
from  his  own  showing  that  he  alleges  himself 
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to  be  twice  libeled."  From  this  description  of 
the  declaration  it  must  have  been  drawn  differ- 
ently from  the  present.  There  is  no  pretense 
in  this  case,  that  either  of  the  counts  demurred 
to  amounts  to  two  counts;  nor  does  the  plaintiff 
charge,  in  the  sense  intended  by  Senator  Clin- 
ton, separate,  distinct  and  disconnected  causes 
of  action.  The  words  charged  are  all  of  the 
same  signification,  and  merely  varied  so  as  to 
meet  the  proof  in  any  of  the  forms  of  expres- 
sion. They  are  all  charged  as  spoken  at  the 
same  time  in  one  conversation.  This  form  of 
declaring  saves!  unnecessary  repetition  and  un- 
necessary folios  in  the  declaration,  and  cannot 
possibly  prejudice  the  defendant.  I  am,  there- 
fore, of  opinion  that  different  sets  of  words, 
importing  the  same  charge,  laid  as  spoken  at 
the  same  time,  may  be  included  in  the  same 
count.  The  result  of  my  opinion  is,  that  the 
demurrer  is  well  taken  to  the  1st  and  2d 
counts,  they  being  defective  in  substance  ; 
412*]  *that  the  3d  and  4th  counts  are  good, 
both  in  form  and  substance. 

The  defendant  is  entitled  to  judgment  on  the  de- 
murrer to  the  1st  and  2d  counts;  and  the  plaint- 
iff is  entitled  to  judgment  on  the  demurrer  to  the 
3d  and  4th  counts,  with  leave  to  the  defendant  to 
plead,  on  payment  of  costs. 

Cited  in-6  Wend.,  413 ;  30  Wend.,  191. 


T.  MILLIGAN  ».  THORN. 

Slander— Innuendo— Colloquium. 

A  declaration  in  slander  is  bad,  charging  the  de- 
fendant with  saying  to  the  father  of  the  plaintiff : 
"You  have  brought  up  your  sons  to  break  open  let- 
ters, and  steal  money  out  of  them;  they  have  broken 
open  letters,  and  stolen  money  out  of  them,"  if  there 
be  no  colloquium  averred  of  and  concerning  the 
plaintiff,  or  the  sons  of  the  person  addressed ;  al- 
though it  be  stated  in  the  antecedent  part  of  the  de- 
claration that  the  plaintiff  is  a  son  of  the  person  ad- 
dressed. 

Citations-6  Wend.,  237;  8  East,  431;  5  Johns.,  220;  1 
Johns.,  505 ;  7  Johns.,  271,  359 ;  11  Johns.,  64. 

DEMURRER  to  declaration.  The  action  is 
slander.  The  declaration,  after  stating  by 
way  of  inducement  that  the  plaintiff  is  a  son 
of  James  Milligan,  of,  etc.,  who  has  several 
other  sons,  brothers  of  the  plaintiff,  charges 
the  defendant,  in  a  single  count,  with  saying, 
in  a  discourse  he  had  with  the  plaintiff's  fa- 
ther, in  the  presence  and  hearing  of  divers  good 
and  worthy  citizens  :  "  You  have  brought  up 
your  sons  to  break  open  letters  and  take  out 
money  ;  they  ( meaning  the  plaintiff  and  the 
other  sons  of  J.  Milligan),  have  done  it,  and  I 
know  who  paid  for  it.  You  have  allowed  your 
sons  to  break  open  letters,  and  take  money  out 
of  them  ;  they  have  broken  open  letters,  and 
taken  money  out  of  them.  You  have  brought 
up  your  sons  to  break  open  letters,  and  steal 


NOTE.— Slctnder. 

Where  extrinsic  facts  are  necessary  to  make  words 
actionable,  such  facts  must  be  averred  and  proved. 
See  Bullock  v.  Koon,  9  Cow,,30,  note,  and  other  notes 
there  cited;  Moody  v.  Baker.  5  Cow.,  351,  notes  there 
cited. 

Justification— Mitigation  of  damages.  See  Skinner 
ads.  Powers,  1  Wend.,  421,  note. 

Privileged  communications.  See  Sewall  v.  Catlin, 
3  Wend.,  291,  note;  Allen  v.  Crofoot,  2  Wend.,  515, 
note. 
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money  out  of  them  ;  they  have  broken  open 
letters,  and  stolen  money  out  of  them."  The 
defendant  demurs,  and  assigns  for  cause  spe- 
cially, that  the  declaration  is  double,  the  count 
containing  two  or  more  sets  of  pretended  ac- 
tionable words  or  cause  of  action,  and  that  it 
is  informal,  etc. 

Mr.  J.  Ellsworth,  for  defendant. 

Mr.  O.  G.  Otis,  for  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  [*413 
Different  sets  of  words,  importing  the  same  • 
charge,  laid  as  spoken  at  the  same  time,  may 
be  included  in  the  same  count,  and  the  count 
for  that  cause  is  not  bad.  Rathbun  v.  Emigh, 
ante,  p.  407. 

It  is,  however,  insisted  that  the  declaration 
is  bad  for  the  want  of  a  colloquium.  In  Hawkes 
v.  Hawkey,  8  East,  431,  Ld.  Ellenborough  says 
the  rule  laid  down  in  the  books  is  this:  "Where 
the  words  spoken  do  not  in  themselves  natu- 
rally convey  the  meaning  imputed  by  the  in- 
nuendo, but  also  where  they  are  ambiguous 
and  equivocal,  and  require  explanation  by  ref- 
erence to  some  extrinsic  matter  to  make  them 
actionable,  it  must  not  only  be  predicated  that 
such  matter  existed,  but  also  that  the  words 
were  spoken  of  and  concerning  that  matter. 
This  rule  is  found  in  Cowp.,  682,  and  Salk., 
694.  In  VanVechten  v.  Hopkins,  5  Johns.,  220, 
Van  Ness,  J.,  explains  the  meaning  of  an  aver- 
ment, of  a  colloquium,  and  of  an  innuendo.  An 
averment  is  to  ascertain  that  to  the  court  which 
is  doubtfully  expressed,  and  to  add  matter  to 
make  doubtful  things  clear;  a  colloquium  shows 
that  the  words  were  spoken  in  reference  to  the 
matter  of  the  averment;  and  an  innuendo  is  ex- 
planatory of  the  subject-matter  sufficiently  ex- 
pressed before.  Where  the  words  are  not  at  all 
doubtful,  and  convey  a  direct  charge  of  an  of- 
fense, or  are  otherwise  actionable  in  them- 
selves, no  colloquium  is  necessary  ;  but  where 
extrinsic  matter  must  be  brought  in  to  make 
the  words  actionable,  a  foundation  must  be 
laid  in  the  recitals,  by  way  of  colloquium  or 
averment.  I  will  take  this  case  by  way  of  ex- 
ample. The  plaintiff  complains  that  he  has 
been  slandered.  He  is  not  named  in  the  slan- 
derous words.  An  innuendo  cannot  refer  to  any 
thing  not  previously  expressed.  The  plaintiff 
must,  therefore,  state  a  colloquium:  that  a  con- 
versation was  had  of  and  concerning  him,  or 
of  and  concerning  the  sons  of  James  Milligan. 
Without  this,  there  is  nothing  expressed  to 
which  the  innuendo  can  refer, when  the  plaint- 
iff says  that  he  was  intended.  In  Stafford  v. 
Oreen,  1  Johns.,  505,  the  charge  was  false 
swearing  in  a  justice's  court.  There  was  no 
colloquium  about  a  trial  in  that  court,  but  there 
was  an  innuendo.  The  court  held  that  the  want 
of  a  colloquium  was  not  aided  by  the  innuendo, 
as  that  can  only  *explain,  but  not  en-  [*414 
large  the  meaning  of  words.  So  in  Thomas  v. 
Croswell,  7  Johns.,  271,  Spencer,  J.,  says:  "An 
innuendo  cannot  extend  or  enlarge  the  mean- 
ing of  previous  words,  and  the  matter  to  which 
it  alludes  from  the  antecedent  parts  of  the  de- 
claration." 

In  Lindsey  v.  Smith,  7  Johns.,  359,  the  count 
stated  that  in  a  certain  discourse  which  the  de- 
fendant had  concerning  the  plaintiff  as  a  jus- 
tice, he  uttered  the  slanderous  words.  It  was 
objected  after  verdict,  that  the  colloquium  was 

WEND.  6. 


1831 


JACKSON  v.  PACKARD. 


414 


not  of  and  concerning  a  certain  cause  which 
was  referred  to  in  the  slanderous  words;  but 
the  court  held  the  colloquium  was  sufficient  to 
give  point  and  application  to  the  slander.  And 
in  Gidney  v.  Blake,  11  Johns.,  54,  the  declara- 
tion stated  that  in  a  certain  discourse  which 
the  defendant  had  with  Gidney,  of  and  con- 
-cerning  his  children,  the  defendant  charged 
his  children  to  be  thieves.  The  court  held  this 

10  be  sufficient;  that  the  colloquium  points  the 
words,  and  designates  the  plaintiff  as  one  of 
the  children  intended.    In  the  case  now  before 

S  there  is  no  such  colloquium,  about  the  plaint- 
itf,  or  about  the  children  of  James  Milligan. 

11  is  that  the  defendant,  in  a  certain  discourse 
which  he  had  with  the  father  of  the  plaintiff, 
in  the  presence  and  hearing  of  divers  good  and 
worthy  citizens,  uttered  the  slanderous  words, 
"You  have  brought  up  your  children  to  break 
open  letters,"  etc.~  And  when  the  plaintiff  states 
the  innuendo  (meaning  the  plaintiff),  there  is 
nothing  in  the  antecedent  part  of  the  declara- 
tion to  which  the  innuendo  can  point;  there 
has  been  nothing  ambiguous  expressed  which 
the  innuendo  can  explain.     The  innuendo  un- 
dertakes not  to  explain  the  terms,  but  to  en- 
large them.  The  count  is,  therefore,  defective 
for  want  of  a  colloquium,  and  because  the  innu- 
endo purports  to  enlarge  the  meaning  of  the 
words  by  applying  them  to  matter1  not  before 
stated. 

The  defendant  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  plaintiff  to  amend,  on 
payment  of  costs. 


•415*]  *  JACKSON,  exdem.  SKINNER  ETAL., 
PACKARD. 

Usury —  Usurious  Mortgage — Mortgagor  as  Wit- 
ness to  Prove  Usury — New  Trial. 

A  mortgage  taken  on  a  loan  of  money,  including 
.a  former  usurious  loan,  is  void ;  the  taint  of  usury 
destroys  the  whole  security. 

Where  A  had  executed  an  usurious  mortgage  with 
covenants  of  warranty,  and  subsequently  sold  and 
conveyed  the  mortgaged  premises  by  deed  with 
warranty  to  a  third  person,  taking  back  a  mortgage 
to  secure  the  consideration  money,  and  assigned  the 
«ame,  in  an  action  of  ejectment  by  the  assignees  of 
the  second  mortgage  against  a  purchaser  under  a 
foreclosure  of  the  usurious  mortgage,  A  is  a  com- 
petent witness  to  prove  the  usury. 

A  new  trial  will  not  be  granted  because  a  judge 
expresses  an  opinion,  in  his  charge  to  the  jury,  that 
a  discrepancy  between  the  testimony  of  a  witness 
and  his  former  statements  seems  naturally  enough 
accounted  for. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Washington  Circuit  in  Nov. ,  1829,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  lessors  of  the  plaintiff  claimed  to  recov- 
er the  premises  in  question,  as  the  assignees  of 
a  mortgage  duly  recorded,  executed  by  one  Jo- 
seph Percival  to  Braddock  Baker,  bearing  date 
in  1825.  The  defendant  claimed  to  hold  under 


NOTE.—  Usury. 

Security  valid  in  its  inception  not  affected  by  sub- 
sequent usurious  agreement.  See  Bush  v.  Livingston, 
2  Cai.  Gas.,  66,  note.  See,  generally,  Powell  v. Waters, 
-8  Cow.,  669,  note,  and  other  notes  there  cited. 

Loan  and  sale  of  chattels— What  constitutes  usury. 
See  Perrine  v.  Hotchkiss,  2  Lans.  416. 

In  a  bona  fide  loan  of  chattels,  any  compensation 
may  be  reserved.  See  Spencer  v.  Tilden,  5  Cow.,  144, 
•.note. 
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a  foreclosure  of  a  mortgage,  executed  by  Ba- 
ker (the  mortgagee  in  the  other  mortgage),  to 
one  Mulford,  bearing  date  in  1824,  containing 
covenants  for  the  payment  of  the  money,  and 
of  warranty.  The  plaintiff  offered  Baker  as  a 
witness  to  prove  the  mortgage  to  Mulford  to 
be  usurious.  It  was  objected  that  he  was  in- 
terested, because  the  premises  in  question  were 
conveyed  by  him  to  Percival,  at  the  date  of 
Percival's  mortgage,  by  deed  with  warranty; 
and  the  mortgage  from  Percival  also  contain- 
ing a  covenant  of  warranty,  he  was  liable  on 
his  covenant  to  the  lessors  of  the  plaintiff.  The 
objection  was  overruled,  and  Baker  testified 
that  sometime  previous  to  the  execution  of  the 
mortgage  to  Mulford,  he  borrowed  of  him  $75, 
for  which  he  agreed  to  pay  interest  at  the  rate 
of  twelve  per  cent,  per  annum;  that  at  the  time 
of  the  execution  of 'the  mortgage,  the  interest 
was  cast  at  that  rate  upon  the  sum  of  $75,  and 
included  in  the  mortgage;  that  he  received 
only  $200  upon  the  mortgage,  including  the 
$75,  with  the  interest  cast  at  twelve  per  cent. 
The  mortgage  is  *for  the  sum  of  $213.  [*416 
On  the  part  of  the  defendant,  declarations  of 
Baker  were  proved  that  the  mortgage  was  not 
usurious,  and  Baker  admitted  that  he  had  been 
frequently  interrogated  on  the  subject,  and  that 
he  had  given  evasive  answers,  wishing  that  his 
embarrassments  might  not  be  known.  The 
judge  charged  the  jury  that  if  they  were  satis- 
fied that  the  sum  of  $75  was  loaned  on  an  usu- 
rious agreement,  and  that  such  sum  was  in- 
cluded in  the  mortgage,  the  mortgage  was 
void,  and  the  plaintiff  was  entitled  to  a  verdict. 
On  the  different  relations  given  of  the  transac- 
tion by  Baker,  the  judge  remarked  that  the 
discrepancy  between  his  testimony  and  former 
statements  seemed  naturally  enough  accounted 
for.  The  jury  found  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant,  insisted 
that  Baker  was  an  incompetent  witness;  that 
the  mortgage  was  good  for  the  sum  beyond 
the  $75.  3  Stark.  Ev.,  1524,  and  that  the  judge 
misdirected  the  jury  in  relation  to  the  credit  to 
be  given  to  the  testimony  of  the  witness;  he 
should  have  -submitted  his  credibility  to  the 
jury. 

Mr.  D.  Russell,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  ques- 
tions which  arise  upon  this  case  are:  1.  Was 
Baker  a  competent  witness?  2.  Did  he  estab- 
lish the  usury?  3.  Was  there  any  material  mis- 
direction on  the  part  of  the  judge?  The  inter- 
est of  Baker  was  clearly  balanced.  The  ver- 
dict could  never  be  given  in  evidence  for  or 
against  him;  if  the  title  of  the  plaintiff  failed, 
he  would  be  liable  on  the  covenant  contained 
in  his  deed  to  Percival,  which  was  given  at  the 
same  time  with  the  mortgage  from  Percival  to 
him,  of  which  the  lessors  of  the  plaintiff  were 
the  assignees.  If  the  defendant  should  be 
evicted,  Baker  would  be  responsible  on  the 
covenants  of  warranty  contained  in  the  mort- 
gage given  by  him  to  Mulford,  under  which 
the  defendant  held;  so  that  in  either  event,  he 
might  be  responsible  to  one  or  the  other  of  the 
parties.  He  could  not  avail  himself,  in  an  ac- 
tion brought  against  him  by  the  defendant, 
*of  the  fact  that  in  this  case  the  mort-  [*417 
gage  had  been  shown  to  be  usurious.  Baker's 
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testimony,  if  true,  establishes  the  fact  of  usu- 
ry beyond  all  question.  If  a  mortgage,  or 
any  other  security  is  given  for  two  or  more  an- 
tecedent loans,  either  of  which  was  infected 
with  usury,  the  whole  security  is  void.  The 
statute  declares  that  all  bonds,  etc.,  whereup- 
on or  whereby  there  shall  be  reserved,  or  tak- 
en, or  secured,  or  agreed  to  be  reserved,  or 
taken,  above  the  sum  of  seven  per  cent,  shall 
be  utterly  void.  There  is  no  such  thing  as  such 
an  instrument  being  void  in  part,  and  good  for 
the  residue.  The  taint  of  usury  destroys  the 
whole  security.  So  far  as  any  part  of  the  con- 
sideration was  founded  upon  a  pre-existing 
valid  security.it  can  be  recovered  on  the  ground 
of  the  original  consideration.  If  A  is  justly  in- 
debted to  B  in  $1,000,  for  which  he  gives  him 
a  bond  and  mortgage,  covering  usurious  inter- 
est, the  bond  and  mortgage  are  void ;  but  the 
debt  may  nevertheless  be  recovered;  that  is  not 
annihilated,  or  affected  by  the  subsequent  usu- 
rious agreement. 

The  observation  of  the  judge,  that  the  dis- 
crepancy between  the  testimony  of  Baker  and 
his  former  statement,  seemed  naturally  enough 
accounted  for,  can  hardly  be  considered  a  mis- 
direction. It  was  nothing  more  than  the  ex- 
pression of  the  opinion  of  the  judge  upon  that 
point;  but  it  in  no  respect  assumed  to  take 
from  the  jury  the  right  to  judge  for  themselves 
upon  the  matter. 

Motion  for  new  trial  denied. 

Usury.  Cited  In— 3  Edw.,  197:  37  N.  Y.,  446:  76  N. 
Y.,  542 ;  5  Trans.  App.,  63;  10  Barb.,  563 : 1  Abb.  N.  S., 
149;  2  Sand.,  64 ;  1  Rob.,  39. 

Contract  void  in  part  for,  is  void  in  toto.  Cited  in— 
5  Trans.  Aop.,  57;  4  Abb.  N.  S.,  390. 

New  Trial.  Cited  in-31  N.  Y.,  43 ;  4  Hun,  524 ;  18 
Hun,  254 ;  28  Barb.,  180 ;  17  How.  Pr.,  361 ;  46  Super., 
530. 


418*]  *GORTON  v.  DE  ANGELIS. 

Malicious  Prosecution  —  What   is   Evidence  of 
Want  of  Probable  Cause. 

The  naked  fact  of  a  party  commencing  two  suits 
in  a  justice's  court,  after  being  himself  sued  by  the 
party  whom  he  prosecutes,  and  neglecting  to  ap- 
pear at  the  return  of  the  summonses,  is  not  such  ev- 
idence of  a  want  of  probable  cause  as  will  sustain 
an  action  for  a  malicious  prosecution. 

Want  of  probable  cause  must  be  shown  affirma- 
tively, and  will  not  be  inferred  from  the  mere  neg- 
lect to  prosecute  a  suit  commenced. 

"    Citations— 4  Wend.,  591 ;  2  Wend.,  424. 

THIS  was  an  action  for  malicious  prosecu- 
tion, tried  at  the  Oneida  Circuit  in  Oct. 
1829,  before  the  Hon.  Nathan  Williams,  one  of 
the  Circuit  Judges. 

Gorton  sued  De  Angelis  in  a  justice's  court, 
and  Feb.  9,  1829,  the  parties  appeared  before 
the  justice,  J.  B.  Read,  Esq.,  and  the  plaintiff 
declared  for  a  quantity  of  hogsheads,  barrels, 
etc.,  and  for  work  ana  labor.  The  defendant 
pleaded  the  general  issue,  and  gave  a  general 
notice  of  set-off,  and  claimed  damages  for  leak- 
age of  the  hogsheads,  etc. ,  and  the  cause  was 
adjourned  until  Feb.  26,  when  at  the  request 
of  the  defendant,  it  was  futher  adjourned  un- 
til Apr.  1,  and  subsequently,  on  alike  request, 
until  May  2,  and  afterwards,  until  May  12, 
when  the  cause  was  tried,  and  a  judgment  ren- 
dered for  the  plaintiff  for  $5.98  damages.  Whilst 
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this  suit  was  pending,  De  Angelis  commenced 
a  suit  by  summons  against  Gorton,  before  an- 
other justice,  viz. :  W.  Townsend,  Esq.  The- 
action  was  trespass  on  the  case,  and  the  sum- 
mons was  returnable  Apr.  14.  Gorton  appeared, 
and  De  Angelis  not  appearing,  the  suit  was 
discontinued.  A  few  minutes  after  the  discon- 
tinuance, and  previous  to  Gorton's  leaving  the 
court,  De  Angelis  appeared  and  took  out  a 
new  summons,  in  an  action  of  trespass  on  the 
case,  against  Gorton,  returnable  Apr.  21.  On 
the  return  of  this  second  summons  the  parties 
appeared,  and  De  Angelis  declared  against  Gor- 
ton, charging  him  with  damages  sustained  in 
the  leaking  of  certain  hogsheads,  and  with 
money  paid,  etc.  Gorton  pleaded  the  suit  com- 
menced by  him  against  De  Angelis,  in  bar  of  a. 
recovery,  *averring  that  De  Angelis  [*419 
had  set  off  the  same  matters  now  alleged  in  his 
declaration  in  that  suit,  and  asked  for  time  to- 
procure  the  attendance  of  J.  B.  Read,  Esq.,  the 
justice  before  whom  the  first  suit  was  com- 
menced. Time  was  granted.  This  was  at  about 
four  o'clock  in  the  afternoon.  At  ten  o'clock 
P.  M.,  Gorton  not  having  returned,  the  justice, 
Townsend,  proceeded  to  the  hearing  of  the 
cause,  and  gave  judgment  for  De  Angelis,  for 
the  sum  of  $28.32.  Gorton  returned,  and. 
brought  with  him  Read,  the  justice,  about  fif- 
teen minutes  after  the  judgment  was  rendered 
against  him  by  Townsend.  De  Angelis,  hav- 
ing withdrawn  two  items  of  the  demand  ex- 
hibited before  the  justice  Apr.  21,  took  out  an- 
other summons  from  Townsend,  in  an  action, 
of  trespass  on  the  case  against  Gorton,  return- 
able Apr.  28;  on  which  day  Gorton  appeared, 
and  De  Angelis  not  appearing,  the  justice  ren- 
dered judgment  against  him  for  costs.  The 
he  justice  stated  that  before  Gorton  went  away, 
thought  that  De  Angelis  came, but  could  not  be- 
confi dent  of  the  fact.  The  summons  was  re- 
turnable at  the  distance  of  nine  miles  from  the 
residence  of  Gorton.  Gorton  appealed  from 
the  judgment  rendered  against  him  Apr.  21,  to- 
the  C.  P. ,  and  Apr.  30,  discontinued  the  same, 
and  paid  the  costs  of  the  appeal.  On  these 
facts  appearing,  and  the  plaintiff  resting,  the 
defendant  moved  for  a  nonsuit,  on  the  ground 
that  no  evidence  of  want  of  probable  cause 
had  been  given.  The  judge  decided,  that  on 
the  evidence  before  him,  the  question  of  want 
of  probable  cause  was  a  question  of  law,  and 
that  in  his  opinion  the  plaintiff  had  failed  to 
establish  this  essential  ground  of  his  action, 
and  directed  a  nonsuit  to  be  entered,  which  the- 
plaintiff  now  moved  to  set  aside. 

Mr.  A.  Bennett,  for  plaintiff. 

Mr.  W.  C.  Noyes,  for  defendant. 

By  the  Court,  Marcy,  J.  What  took  place 
in  relation  to  the  first  suit  commenced  by  De 
Angelis,  does  not  afford  competent  evidence  of 
a  want  of  probable  cause.  The  summons  was 
in  trespass  on  the  case.  As  the  plaintiff  did 
not  declare,  *we  are  without  evidence  [*42O 
that  would  authorize  the  inference  that  he- 
sought  therein  to  recover  what  he  might  have 
set  off  in  the  suit  instituted  by  Gorton  against 
him.  It  would,  I  think,  be  rather  conjecture 
than  a  conclusion  warranted  by  facts,  for  us 
to  say  that  he  did  not  intend  to  appear  at  the- 
return  of  the  summons,  but  procured  it  to  be 
issued  from  malice  and  with  a  view  to  harass- 
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Gorton.  This  prosecution,  though  it  may  re- 
flect some  light  on  those  that  followed,  does 
not  show  the  cause  for  which  it  was  instituted, 
and  much  less  does  it  show  that  it  was  insti- 
tuted for  no  probable  cause. 

As  to  the  second  suit,  the  plaintiff  is  met  by 
insurmountable  difficulties,  in  attempting  to 
make  out  that  it  was  without  probable  cause. 
It  is  necessary  that  he  should  aver  and  prove 
that  the  prosecution,  which  he  alleges  to  have 
been  malicious,  was  not  only  terminated,  but 
terminated  in  his  favor.  This  is  a  general  rule, 
to  which  I  believe  no  exception  can  be  found. 
The  recent  case  decided  by  this  court,  Burt  v. 
Place,  4  Wend.,  591,  may  possibly  be  viewed 
as  an  exception;  but  in  truth  it  is  not  so.  In 
that  case,  it  is  true,  the  suits  complained  of  as 
malicious  were  decided  by  the  magistrate  in 
favor  of  the  plaintiff,  but  the  defendant  brought 
appeals,  and  reversed  the  judgments  in  the 
court  below.  This  court  held  that  the  appeals 
were  a  continuation  of  the  suits,  and  the  de- 
cisions of  the  C.  P. ,  in  favor  of  the  appellant, 
satisfied  the  rule  of  law  that  the  suit  alleged 
to  be  malicious,  must  be  decided  against  the 
person  instituting  it.  The  second  suit  com- 
plained of  in  this  case  as  malicious,  was  de- 
cided in  favor  of  the  plaintiff  therein;  and  that 
decision  now  remains  in  full  force.  The  plaint- 
iff brought  an  appeal,  but  afterwards  discon- 
tinued, and  paid  the  costs  of  the  appeal.  That 
suit  cannot,  therefore,  be  adjudged  to  have 
been  without  probable  cause. 

As  to  the  third  suit,  it  will  hardly  be  pre- 
tended that  the  procuring  of  a  summons  to  be 
issued,  and  failing  to  appear  in  court  at  the  re- 
turn of  it  and  prosecute  the  suit,  is  sufficient 
evidence  of  a  want  of  probable  cause  to  sus- 
tain an  action  for  a  malicious  prosecution.  It 
should  be  recollected  that  in  such  an  action 
the  plaintiff  must  show  affirmatively  that  there 
was  a  want  of  probable  cause.  It  is  not  suffi- 
42 1*]  cient  for  him  *to  show  that  the  defend- 
ant did  not  proceed  in  the  suit  which  he  al- 
leges to  have  been  malicious,  and  thence  infer 
that  there  was  no  probable  cause  for  instituting 
it,  or  thereby  seek  to  shift  the  burden  of  proof 
as  to  probable  cause  on  the  defendant.  But  it 
is  insisted  for  the  plaintiff  that  the  pendency  of 
the  suit  of  the  plaintiff  against  the  defendant, 
in  which  the  defendant  had  the  right,  and 
in  which  it  was  his  duty  to  set  off  any  claim 
he  had  against  the  plaintiff  arising  on  con- 
tract, and  his  instituting  the  two  previous  suits 
against  the  plaintiff,  before  Townsend,  are 
sufficient  evidence  of  the  want  of  probable 
cause  for  the  last  suit.  The  same  remarks 
which  I  made  on  the  effect  of  the  pendency  of 
the  plaintiff's  suit  against  the  defendant,  upon 
the  question  of  probable  cause  in  relation  to 
the  first  suit,  commenced  by  De  Angelis 
against  Gorton,  apply  to  this  suit.  As  the  sec- 
ond suit  by  the  same  plaintiff  cannot  be  al- 
leged to  be  a  malicious  prosecution,  because  it 
terminated  in  his  favor,  it  would  seem  to  be 
inconsequent  reasoning  to  regard  it  as  any 
evidence  that  the  last  suit  was  without  prob- 
able cause. 

It  is  said  that  probable  cause  is  a  mixed 
question  of  fact  and  law,  and  the  facts  in  this 
case  should  have  been  submitted  to  the  jury 
for  them  to  infer  a  want  of  probable  cause. 
What  is  meant  by  the  expression  that  probable 
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cause  is  a  mixed  question,  and  when  it  is  prop- 
er to  submit  it  to  the  jury  to  pass  on,  is  ex- 
plained in  Hasten  v.  Deyo,  2  Wend.,  424.  If 
the  facts,  which  are  adduced  as  proof  of  a 
want  of  probable  cause,  are  controverted;  if 
conflicting  testimony  is  to  be  weighed;  or  if 
the  credibility  of  witnesses  is  to  be  passed  on, 
the  question  of  probable  cause  should  go  to 
the  jury,  with  proper  instructions  as  to  the 
law;  but  where  there  is  no  dispute  about  the 
facts,  it  is  the  duty  of  the  court  on  the  trial  to 
apply  the  law  to  them.  In  this  case  there  was 
no  contest  about  the  facts,  no  conflict  in  the 
testimony,  no  impeachment  of  the  witnesses. 
We  cannot,  therefore,  say  the  judge  erred  in 
assuming  to  himself  to  pronounce  upon  the  le- 
gal effect  of  the  evidence,  nor  do  we  think  he 
erred  in  the  conclusion  to  which  he  arrived. 
Motion  for  a  new  trial  denied. 

Cited  in— 14  Wend.,  194 :  21  Wend.,  333 :  56  N.  Y., 
454 ;  6  Barb.,  87 ;  48  Barb.,  37 ;  5  Duer,  307 ;  60  111., 
408 ;  29  Cai..  657. 
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v. 
BARTLETT  ET  AL. 

Officers  De  Facto — Holding  Over — Quo  War- 
ranto. 

The  trustees  of  a  village  holding  over  beyond  the 
term  for  which  they  were  elected,  will  be  ousted 
from  their  offices,  if  they  have  neglected  to  notify 
an  election,  by  means  of  which  new  trustees  are 
not  chosen,  although  by  the  terms  of  the  Act  of  In- 
corporation they  may  hold  over  until  others  axe 
elected  in  their  places. 

Although  the  title  of  the  trustees,  they  being  offi- 
cers de  facto,  could  not  be  inquired  into  collateral- 
ly;  in  a  prosecution  of  this  kind  they  are  bound  to 
show  a  good  title. 

TNFORMATION  in  the  nature  of  a  quo  war- 
-L  ranto.  In  October  Term,  1829,  the  Attor- 
ney-General filed  an  information  in  the  nature 
of  a  quo  warranto,  calling  upon  the  defendants 
to  show  by  what  authority  they,  July  1,  1829, 
and  from  thence  to  the  filing  of  the  informa- 
tion, claimed  to  exercise  the  offices  of  trustees 
of  the  Village  of  Stillwater.  The  defendants 
pleaded,  setting  forth  the  Act  of  Incorporation 
of  the  Village  in  1816,  by  which  it  is  provided 
that  five  trustees  shall  be  annually  elected,  the 
first  election  to  be  on  notice  to  be  given  by  a 
justice  of  the  peace,  who  is  declared  the  pre- 
siding officer;  but  all  subsequent  elections  to 
be  notified  by  the  trustees  in  office,  who  are  to 
preside  at  such  elections.  The  election  to  be  on 
the  first  Tuesday  in  May  in  each  year,  and  the 
trustees  elected  to  hold  their  offices  until  the 
first  Monday  of  May  thereafter,  and  until  a 
new  election  shall  be  made,  and  until  the 
trustees  chosen  at  such  election  take  the  oath 
of  office.  The  defendants  then  aver  that  they 
were  duly  elected  trustees  of  the  village,  on 
the  first  Tuesday  of  May,  1828  (setting  forth 


NOTE.— Queers— Expiration  of  terms— Holding  over. 
See  People  v.  Tiernan,  30  Barb.,  193;  People  v.  Bull, 
46  N.  Y.,  67;  Tappan  v.  Gray,  9  Paige,  507;  State  v. 
Pearcey,  44  Mo.,  159;  State  v.  Howe,  25  Ohio  St.,  588; 
Cordiell  v.  Prizell,  1  Nov.,  130;  Brodie  v.  Campbell, 
17  Cal.,  11;  Shepherd  v.  Harulson,  16  La.  Ann.,  134; 
Batesville  v.  Kauffman,  18  Wall..  151;  Renjrolds  v. 
McAfee,  44  Ala.,  237;  State  v.  Douglas,  26  Wis..  428: 
Augusta  v.  Sweeney,  44  Ga.,  463;  Kreidler  v.  State, 
24  Ohio  St.,  22. 

1145 


422 


SUPREME  COURT,  STATE  OP  NEW  YORK 


1831 


all  the  proceedings),  took  the  oath  of  office 
May  13  thereafter,  and  entered  upon  the  duties 
of  their  office;  and  have  continued  hitherto  to 
be  trustees,  and  claim  to  hold  their  offices  until 
a  new  election  shall  be  made,  and  the  trustees 
to  be  chosen  shall  have  taken  the  oath  of  of- 
fice. The  Atty-Gen.  replied  that  the  trustees, 
unjustly  and  against  their  duty,  neglected  and 
refused  to  notify  an  election  of  trustees  on 
423*]  *the  first  Tuesday  of  May,  1829,  and  to 
preside  thereat.  The  defendants  rejoined  (pro- 
testing that  they  did  not  wrongfully  neglect 
their  duty),  admitting  that  they  omitted  to  no- 
tify an  election  for  trustees,  in  May,  1829,  but 
averring  that  they  did  so  inadvertently,  and 
without  any  intention  of  fraud,  and  having  so 
omitted  to  notify  an  eleQtion,  they  could  not 
legally,  and  did  not  in  fact,  preside  at  an  elec- 
tion for  trustees  on  the  first  Tuesday  of  May, 
1829,  that  they  have  ever  since,  within  the 
knowledge  of  the  trustees,  claimed  and  exer- 
cised the  offices  of  trustees,  until  a  new  elec- 
tion shall  be  made,  pursuant  to  the  Act  of  In- 
corporation; that  the  relators  were  cognizant 
at  the  time  of  the  fact  of  their  holding  over, 
and  L.  L. ,  one  of  the  relators,  conceded  the 
right  of  the  defendants  to  hold  over  for  the 
next  year,  etc.  To  this  rejoinder  the  Atty-Gen. 
demurred;  and  assigned  for  special  causes  of 
demurrer,  the  following:  1.  That  the  rejoinder 
admits  that  the  defendants  wrongfully,  and 
against  their  duty,  neglected  to  notify  an  elec- 
tion. 2.  That  it  does  not  traverse  or  deny  that 
fact.  3.  That  it  attempts  to  put  in  issue  imma- 
terial matters,  viz. :  that  the  trustees  inadvert- 
ently omitted,  etc.;  that  the  relators  were  cog- 
nizant, etc.;  and  that  one  of  them  conceded 
the  right,  etc. ;  and  matters  of  law  that  they 
could  not  legally  hold  the  election  in  1829. 
And  4.  That  it  is  argumentative,  double  and 
multifarious,  etc. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

Mr.  G.  W.  Kir t land,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  In  my  opin- 
ion, the  plea  and  rejoinder  are  both  bad.  The 
plea  sets  out  a  good  title  for  one  year,  but  no 
more.  The  defendants  were  called  upon  di- 
rectly to  show  by  what  title  they  held  and  ex- 
ercised the  offices  of  trustees  after  May,  1829. 
To  say  that  they  were  duly  elected  in  1828,  is 
no  answer,  without  showing  something  more. 
By  the  statute,  the  trustees  hold  till  the  first 
Monday  of  May  succeeding  their  election,  and 
until  a  new  election  of  trustees,  and  until  the 
new  trustees  take  the  oath  of  office.  It  was  the 
duty  of  the  defendants  to  have  notified  and 
held  an  election  on  the  first  Tuesday  of  May, 
1829;  and  though  this  might  have  been  subse- 
424*]  quent  to  the  expiration  of  *their  offices, 
yet  the  statute  provides  that  they  shall  hold 
until  the  election  shall  be  held,  and  the  new 
trustees  shall  take  the  oath.  It  might  happen 
that  the  new  trustees  would  all  decline  to  take 
the  oath,  and  then  the  defendants  would  be  le- 
gally in  office  for  the  year  1829;  but  the  court 
will  not  presume  such  a  state  of  things.  It  is 
not  enough  to  say  that  there  has  been  no  elec- 
tion and,  therefore,  they  hold.  There  could  be 
no  regular  election,  without  a  previous  act  by 
the  defendants,  giving  notice  of  such  an  elec- 
tion. If  there  was  no  election,  the  defendants 
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are  chargeable  with  the  omission,  and  thus 
they  hold  by  their  own  wrong,  and  the  pre- 
sumption is,  against  the  wishes  of  the  free- 
holders and  inhabitants.  In  substance,  there- 
fore, the  plea  is  defective. 

The  replication  shows  the  fact  that  the  de- 
fendants, in  violation  of  their  duty,  neglected 
and  refused  to  notify  an  election  in  1829,  or 
to  preside  at  such  election.  The  rejoinder  pro- 
testing against  the  wrong  of  the  defendants, 
and  their  neglect  of  duty,  admits  that  they  in- 
advertently omitted  to  give  notice,  etc. ;  that 
is,  they  forgot  it.  Porgetfulness  is  no  excuse 
for  the  non-performance  of  a  public  duty;  par- 
ticularly where  those  who  thus  forget  their 
duty  are  to  hold  an  office  in  consequence  of 
such  forgetfulness.  The  protestation  does  not 
aid  them;  in  this  suit  it  is  admission  of  the  al- 
legation protested  against.  The  other  matters 
set  forth  constitute  no  excuse  nor  justification 
of  their  omission  of  duty,  and  moreover  they 
constitute  those  faults  in  pleading  which  are 
designated  in  the  special  causes  of  demurrer. 

The  defendants  were,  however,  trustees  de 
facto,  and  for  certain  purposes  their  acts  are 
good.  Their  title  could  not  be  inquired  into 
collaterally;  but  in  this  proceeding  they  are  re- 
quired to  give  an  account  to  the  people,  and 
must  show  a  good  title  ;  not  a  colorable  one. 
Their  title,  according  to  their  own  showing, 
rests  upon  their  own  neglect.  If  it  be  admit- 
ted for  one  election,  the  defendants  may  be 
trustees  for  life.  The  plaintiffs  are  entitled  to 
judgment  of  ouster  against  the  defendants,  not 
against  the  Corporation. 

Judgment  for  plaintiffs  on  demurrer,  with  leave 
to  defendants  to  amend,  on  payment  of  costs. 

Cited  in-5  Hill,  630 ;  8  N.  Y.,  89 ;  14  Barb.,  287;  66 
How.  Pr.,  97;  33  N.  J.  L.,202;  44  Am.  Dec.,  578  (17 
Conn.,  585). 

*SOLOMON  v.  HIGGINS.  [*425 

Charter  for  Consecutive  Voyages — Additional 
Intermediate  Voyage — Is  not  Substitution  of 
New  Contract. 

Where  a  vessel  was  let  by  a  charter-party  to  per- 
form several  consecutive  voyages,  in  the  course  of 
which  she  performed  an  intermediate  voyage,  at 
the  request  of  the  supercargo,  the  agent  of  the 
freighter,  for  which  the  owner  was  paid  by  the  su- 
percargo whilst  abroad,  it  was  held,  in  an  action  of 
covenant  by  the  owner  against  the  freighter,  the 
voyages  specified  in  the  charter-party  having  been 
performed,  that  the  fact  of  the  additional  voyage 
did  not  show  the  substitution  of  a  new  contract, 
and  that,  therefore,  the  owner  was  entitled  to  re- 
cover on  the  covenant  in  the  charter-party,  he  not 
claiming  anything  for  the  additional  voyage  in  the 
action  brought  by  him. 

Citations— 8  Johns.,  392,  491;  3  Johns.,  352;  12  East, 
578,  583 ;  4  Cow.,  564. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Higgins  sued  Solomon  in  an  ac- 
tion of  covenant  on  a  charter  party  of  affreight- 
ment, whereby  Higgins  let  to  freight  to  Solo- 
mon a  brig  called  The  Emblem,  upon  a  voyage 
from  N.  Y.  to  Gibraltar;  thence  to  Santa  Cruz 
in  the  Island  of  Teneriffe  ;  thence  to  Havana, 
and  then  home  to  N.  Y.,  reserving  the  cabin 
for  the  captain  and  his  officers,  except  that  a 
supercargo  should  have  his  passage  free  there- 
in. Solomon,  on  his  part,  engaged  to  pay  $3,- 
000,  together  with  $100  primage  for  the  hire  of 
the  brig,  $500  to  be  paid  at  Gibraltar,  $500  at 
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Santa  Cruz,  $200  at  Havana,  and  the  balance 
on  the  return  of  the  vessel  to  N.  Y.  It  was 
further  agreed  that  Solomon  should  have  the 
surplus  room  in  the  cabin  from  Gibraltar  via 
Santa  Cruz  and  Havana  to  N.  Y. ,  paying  $200 
for  the  same;  the  vessel  to  lay  60  days  to  re- 
ceive and  deliver  her  several  cargos;  and  should 
a  longer  time  be  required  by  the  freighter,  his 
agent  or  factor,  the  freighter  agreed  to  pay  $20 
per  day  demurrage,  payable  day  by  day  as  the 
same  might  become  due,  and  the  vessel  to  lay 
30  days  on  demurrage  if  required.  The  plaintiff 
in  his  declaration,  set  forth  the  charter-party, 
and  averred  a  performance  of  the  several  voy- 
ages, and  assigned  for  breaches:  1.  That  the 
defendant  kept  the  brig  six  days  on  demurrage 
in  the  Port  of  N.  Y. ;  and  2.  That  he  refused 
to  pay  $1,600,  the  balance  of  the  sum  stipu- 
lated to  be  paid  for  the  hire  of  the  vessel.  The 
426*]  defendant  pleaded:  1.  Non*estfactum; 
2.  That  he  did  not  keep  the  brig  six  days  on 
demurrage;  3.  That  he  paid  the  $1,600;  and 
4.  That  the  plaintiff  did  not  proceed  from  Santa 
Cruz  to  Havana,  but,  on  the  contrary  thereof, 
proceeded  with  the  vessel  from  Santa  Cruz  to 
another  port  called  Oratavo,  and  willfully  and 
without  reasonable  cause,  detained  the  vessel 
in  the  performance  of  such  voyage,  before  pro- 
ceeding to  Havana,30  days;  by  reason  of  which 
deviation  and  delay  of  the  vessel,  the  defend- 
ant and  his  agents  were  prevented  from  load- 
ing at  Havana  a  full  homeward  bound  cargo. 
The  plaintiff  replied,  taking  issue  on  the  first 
two  pleas,  denying  payment  as  to  the  third  ; 
and  as  to  the  fourth  plea  (protesting  that  the 
brig  did  not  proceed  from  Santa  Cruz  to  Ora- 
tavo, and  that  the  plaintiff  did  not  willfully, 
and  without  reasonable  cause  detain  the  vessel 
in  the  performance  of  such  voyage,  before  pro- 
ceeding to  Havana  for  the  30  days),  denying 
that  the  defendant  and  his  agents  were,  by  rea- 
son of  the  deviation  and  delay  in  the  plea  men- 
tioned, prevented  from  loading  at  Havana  a 
full  homeward  bound  cargo. 

On  these  pleadings  the  cause  was  tried,  and 
the  following  facts  appeared:  The  vessel  was 
laden  by  the  defendant  in  the  Port  of  N.  Y., 
proceeded  to  sea,  performed  the  several  voyages 
mentioned  in  the  charter-party,  and  returned 
in  safety  to  N.  Y.  The  defendant  sent  a  super- 
cargo in  the  vessel  who  took  the  surplus  room 
in  the  cabin  from  Gibraltar  home.  Whilst  the 
vessel  was  at  Santa  Cruz  the  lay  days  expired; 
and  not  being  able  to  obtain  as  much  freight 
and  as  many  passengers  at  Santa  Cruz  as  he 
desired,  the  supercargo  requested  the  plaintiff, 
who  acted  as  master  of  the  vessel,  to  proceed 
to  Oratavo,  a  port  on  the  other  side  of  the 
Island  of  Teneriffe,  in  the  hope  of  there  obtain- 
ing both  freight  and  passengers.  The  plaint- 
iff, accordingly,  proceeded  to  Oratavo,  where 
about  30  passengers  were  obtained,  and  a  quan- 
tity of  brandy  in  demijohns  was  taken  on  board. 
From  Oratavo  the  vessel  proceeded  to  Havana, 
from  whence  she  sailed  for  N.  Y. ,  with  about 
one  half  or  two  thirds  of  a  cargo;  her  departure 
without  a  full  cargo  being  the  act  of  the  defend- 
ant's agents,  the  vessel  being  in  a  condition  to  re- 
ceive a  full  cargo,  had  it  been  offered.  A  witness 
427*]  for  the  *plaintiff,  on  his  cross-examina- 
tion, produced  an  account  exhibited  by  the 
plaintiff,  in  which  the  defendant  was  debited 
with  78  days  demurrage,  over  and  above  the  60 
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days  provided  for  in  the  charter-party,  besides 
being  charged  with  the  specific  sums  "agreed  to 
be  paid  by  the  charter-party;  and  the  defend- 
ant was  credited  with  $620  received  for  demur- 
rage at  Havana  and  $760  received  on  the  same 
account  at  Teneriffe,  besides  $2,083.56  cash  re- 
ceived, leaving  a  balance  of  $1,396.44,  as  due  to 
the  plaintiff.  One  item  of  the  demurrage  was 
62  days  at  Teneriffe,  viz. :  from  Dec.  18,  1826, 
to  Feb.  19,  1827.  It  was  proved  that  the  vessel 
left  Santa  Cruz  about  Feb.  10,  arrived  at  Ora- 
tavo on  the  15th,  and  stood  off  and  on  at  the 
Port  of  Oratavo,  taking  in  cargo  until  Feb.  19, 
when  she  sailed  for  Havana.  It  was  proved 
by  the  mate  that  the  supercargo  told  him  that 
he  paid  the  captain  $200  for  going  round  to 
Oratavo.  The  plaintiff  having  rested,  the  de- 
fendant moved  for  a  nonsuit,  because:  1.  The 
plaintiff,  by  his  own  showing,  had  broken  the 
contract,  and  not  recover  under  it;  2.  That  the 
plaintiff  could  not  set  up  a  parol  agreement 
varying  the  terms  of  the  charter-party  ;  3. 
That  as  the  plaintiff  could  not  recover  in  this 
action  for  the  deviation,  he  had  not  the  right 
to  appropriate  the  funds  received  by  him  to 
that  object;  and  4.  That  there  was  no  proof 
of  any  breach  corresponding  with  the  issues 
presented  by  the  pleadings.  The  motion  was 
denied,  and  the  cause  went  to  the  jury,  who 
found  for  the  plaintiff  for  $1,463.71.  The  de- 
fendant moved  for  a  new  trial,  which  was  de- 
nied and  judgment  was  given  for  the  plaintiff. 
The  defendant  sued  out  his  writ  of  error. 

Mr.  D.  Graham,  for  plaintiff  in  error.  The 
contract  is  that  the  vessel  shall  proceed  with 
cargoes  from  N.  Y.  to  Gibraltar,  from  Gibraltar 
to  Santa  Cruz,  from  Santa  Cruz  to  Havana, 
etc. ;  and  it  is  averred  in  the  declaration  that 
such  voyages  were  performed.  The  evidence 
is  that  the  vessel  sailed  from  Santa  Cruz  to 
Oratavo,  and  thence  to  Havana;  clearly  show- 
ing a  breach  of  the  contract,  and  a  variance 
from  the  averment.  Performance  is  a  condi- 
tion precedent  to  the  right  to  recover.  1  H. 
Bl.,  270;  2  Id.,  389;  1  Saund.,  *320  b;  [*428 
7  Johns.,  250;  12 Id.,  165.  Allowing  the  plaint- 
iff to  be  entitled  to  recover  for  the  extra  voy- 
age to  Oratavo,  he  cannot  give  evidence  of  the 
agreement  with  the  supercargo,  in  the  action 
of  covenant  on  the  charter-party.  1  Phil.  Ev. , 
426,  433;  8  Johns.,  491;  Leslie  v.  De  La  Torre, 
cited  in  White  v.  Parkin,  12  East.,  583;  8 
Johns.,  392  ;  15  Id.,  200  ;  9  Id.,  115  ;  4  Cow., 
564.  If  the  plaintiff  is  not  entitled  to  recover 
in  this  action,  he  is  not  at  liberty  to  appropri- 
ate the  funds  to  the  satisfaction  of  any  claim 
growing  out  of  the  deviation  in  the  voyage. 
There  is  no  proof  of  any  breach  corresponding 
with  the  issues  presented  by  the  pleadings. 
The  breaches  are  the  non-payment  of  demur- 
rage for  six  days  in  the  Port  of  N.  Y. ,  and  the 
non-payment  of  $1,600,  the  balance  of  the  sum 
stipulated  to  be  paid  for  the  freight  or  hire  of 
the  vessel.  By  the  account  rendered,  the  de- 
murrage in  the  port  of  N.  Y.  is  paid,  and  the 
freight  is  liquidated  by  the  appropriation  of  the 
moneys  received.  Demurrage  is  a  totally  dis- 
tinct charge,  depending  on  a  separate  covenant, 
the  breach  of  which  ought  to  have  been  spe- 
cially assigned. 

Mr.  J.  Anthon,  for  defendant  in  error. 
Under  the  plea  of  non  est  factum,  every  aver- 
ment of  the  declaration,  except  the  execution 
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of  the  charter-party,  was  admitted.  It  was  not 
necessary  for  the  plaintiff  to  prove  perform- 
ance; and  had  there  even  been  a  defect  of  proof, 
the  defendant  could  not  avail  himself  of  it,  un- 
der the  issue  joined.  Kane  v.  Sang&r,  14  Johns. , 
93.  The  evidence  of  a  parol  agreement  related 
to  the  contract  between  the  supercargo  and  the 
plaintiff  as  to  the  touching  at  Oratavo,  which 
is  a  distinct  matter,  having  no  reference  to  the 
charter-party,  and  for  which  no  compensation 
was  sought  in  this  action,  the  contract  being 
made,  performed,  and  paid  for  abroad.  The 
plaintiff  below  did  not  claim  to  appropriate  any 
part  of  the  moneys  received  by  him,  set  forth 
in  his  account,  in  satisfaction  of  any  demand 
growing  out  of  the  voyage  to  Oratavo.  No 
claim  was  made  for  demurrage  at  that  place, 
nor  for  freight  beyond  the  contract.  The  de- 
fendant cannot  complain  that  the  plaintiff  did 
more  than  he  had  stipulated  to  do.  The  is- 
sues were  proved.  The  six  days  demurrage 
in  N.  Y.  were  shown  ;  but  if  not,  it  should 
429*]  *have  been  urged  to  the  jury,  in  dimi- 
nution of  the  verdict;  and  as  to  the  balance  due 
being  for  demurrage  instead  of  freight,  the  de- 
fendant below  misapprehends  the  facts.  The 
account  expressly  shows  the  demurrage  to  have 
been  paid  and,  consequently,  the  balance  must 
have  been  for  the  freight  or  hire  of  the  vessel. 

By  the  Court,  Savage,  Ch.  J.  Under  the 
first  point,  it  is  contended  that  the  plaintiff 
failed  to  perform  on  his  part  and,  therefore, 
cannot  recover.  It  is  certainly  true,  that  so  far 
as  performance  by  the  plaintiff  was  a  condition 
precedent,  he  was  bound  to  show  performance, 
before  he  could  claim  to  recover.  $500  were 
to  be  paid  at  Gibraltar.  Had  the  vessel  never  ar- 
rived there,  or  had  the  cargo  not  been  delivered, 
by  reason  of  any  fault  on  the  part  of  the  plaint- 
iff, "the  money  could  not  have  been  demanded. 
So  also  of  the  return  to  Santa  Cruz,  Havana 
and  N.  Y.,  and  the  delivery  of  the  several  car- 
goes. The  plaintiff  avers  that  he  went  from 
Gibraltar  to  Santa  Cruz,  and  there  took  in  a 
cargo  for  Havana.  This  is  true;  but  he  did  not 
go  direct  for  Havana;  he  went  to  Oratavo,  and 
at  that  place  took  in  additional  cargo  and  pas- 
sengers for  Havana.  This  was  by  special  con- 
tract with  the  plaintiff's  agent,  and  for  which 
an  extra  price  was  paid.  Does  this  absolve  the 
defendant  from  his  contract? — or  does  this  fact 
proven,  constitute  a  variance  between  the 
plaintiff's  declaration  and  evidence  ?  Clearly 
it  ought  not  to  discharge  the  defendant  from 
his  covenant,  because  the  plaintiff,  at  the  de- 
fendant's request,  performed  more  than  by  the 
original  agreement  he  was  bound  to  perform. 
Nor  does  it  seem  to  me  to  be  the  case  of  a  va- 
riance; the  averment  is  proved.  He  did  take 
in  freight  at  Santa  Cruz  for  Havana.  He  also 
took  some  at  Oratavo  for  Havana;  but  that  is 
not  inconsistent  with  the  previous  fact,  nor 
with  the  averment.  The  case  of  Robertson  v. 
Col.  Ins.  Co.,  8  Johns.,  491,  is  referred  to  to 
prove  that  a  deviation  from  the  voyage  de- 
scribed in  the  policy  discharges  the  under- 
writer; but  it  is  not  every  departure  from  the 
voyage  described  in  the  policy  which  dis- 
charges the  insurer.  The  master  may  deviate 
to  procure  convoy,  to  avoid  capture,  to  repair, 
43O*]  to  *procure  seamen,  and  generally 
when  there  is  reasonable  ground  for  departure, 
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though  not  an  absolute  necessity;  and  in  such 
cases  the  underwriter  is  not  discharged.  3 
Johns.,  352.  But  it  might  be  asked  whether, 
if  the  underwriter  had  been  on  board  in  the 
cases  cited  from  8  Johns.,  and  the  departure 
from  Bonavista  to  Madeira  had  been  at  his  re- 
quest, would  the  court  have  held  that  he  was 
discharged. 

The  counsel  for  the  plaintiff  in  error  has  re- 
ferred to  the  case  of  Leslie  v.  De  la  Torre,  cited 
in  White  v.  Parkins,  12  East,  583,  which  was 
an  action  upon  a  charter-party  by  -which  the 
plaintiff  was  to  carry  corn  to  Barcelona,  and 
65  days  were  allowed  to  wait  for  convoy  at 
Portsmouth  and  Ferrol.  The  defendant  per- 
suaded the  master  to  go  to  Corunna,  and  there 
wait  for  convoy;  he  went  and  waited  beyond 
the  65  days.  An  action  was  brought  on  the 
charter-party  for  damages,  and  the  defend- 
ant defended  himself  upon  the  letter  of  the 
charter-party.  The  plaintiff  urged  the  parol 
agreement;  Ld.  Kenyon  decided  that  the  char- 
ter-party being  under  seal,  the  plaintiff  could 
not  set  up  a  parol  agreement  inconsistent  with 
it,  and  which  was  meant  to  alter  it.  This  case 
is  not  applicable  here.  There  the  lay  days  were 
fixed  by  the  charter-party;  here  sixty  lay  days 
were  stipulated,  which  were  not  to  be  paid  for. 
Then  follows  this  clause:  "and  should  a  long- 
er time  be  required  by  said  freighter,  his 
agents  or  factors,  said  freighter  agrees  to  pay 
$20  per  day  demurrage,  payable  day  by  day, 
as  the  same  may  come  due."  The  defendant, 
or  his  agent  the  supercargo,  had  a  right,  by 
the  contract,  to  detain  the  vessel  in  any  port 
where,  by  the  charter-party,  she  entered  to  dis- 
charge and  receive  cargo.  In  the  case  of  Les- 
lie v.  De  la  Torre  there  was  no  stipulation  of 
that  kind.  It  is  not  denied,  as  I  understand, 
that  the  charge  for  lay  days  at  Santa  Cruz  was 
correct.  They  were  paid  for,  and  form  no  part 
of  the  plaintiff's  claim.  The  plaintiff  below 
does  not  rely  upon  any  parol  contract,  varying 
the  terms  of  the  written  contract.  Had  the 
vessel  gone  from  Santa  Cruz  to  Havana,  with- 
out touching  at  Oratavo,  there  could  have  been 
no  question  about  the  lay  days.  If  the  plaint- 
iff's agent  was  unfortunate  or  negligent  in  pro- 
curing cargo  or  passengers,  that  was  not  the 
fault  of  the  plaintiff  below.*  He  was  [*431 
detained  by  the  defendant  below,  for  his  agent 
was  expressly  authorized  to  detain  the  vessel, 
and  payment  was  made.  There  is,  therefore, 
no  necessity  for  reliance  upon  a  parol  contract; 
but  if  that  were  necessary,  and  an  action  was 
brought  upon  it,  the  case  of  White  v.  Parkins, 
12  East,  578,  in  which  the  preceding  case  was 
cited  in  argument,  goes  very  far,  if  not  the 
whole  length,  of  deciding  that  an  action  would 
lie  upon  it.  There  was  a  charter-party  between 
the  parties  in  that  case,  by  which  the  defend- 
ants were  to  pay  a  certain  sum  per  month, 
for  eight  months,  to  begin  and  be  accounted 
from  the  day  of  her  (the  vessel)  sailing  from 
Gravesend.  After  the  execution  of  the  charter- 
party,  upon  the  request  of  the  defendants,  the 
freighters,  it  was  agreed  that  the  ship  instead 
of  taking  in  her  cargo  in  the  channel,  should 
take  it  in  the  Thames,  and  that  the  pay  of  the 
ship  should  commence  from  her  entry  at  the 
custom-house  ;  the  charter-party  to  stand  in 
all  other  respects.  The  vessel  was  loaded  in 
the  Thames,  and  cleared  at  the  custom-house, 
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Nov.  30, 1808,  and  sailed  from  Gravesend  Jan. 
27,  1809.  She  performed  her  voyage,  and  pay- 
ment was  made  for  the  time  of  her  sailing  from 
Gravesend,  according  to  the  charter-party,  and 
the  action  was  brought  for  the  time  of  her  de- 
tention in  the  Thames,  after  she  cleared  from 
the  custom-house.  The  court  decided  that  the 
plaintiffs  were  entitled  to  recover.  Ld.  Ellen- 
borough  says:  "Here  there  is  no  conflict  be- 
tween the  charter-party  and  the  subsequent 
agreement.  It  is  true,  that  when  there  is  a  con- 
tract under  seal,  the  parties  cannot  dispense 
by  parol  with  the  performance  of  any  of  the 
covenants  in  it;  but  here  the  agreement  to  load 
the  ship  in  the  Thames,  before  she  proceeded 
to  Gravesend,  was  for  a  period  before  the  char- 
ter-party attached."  He  further  adds,  that  the 
rarol  agreement  did  not  dispense  with  the  char- 
ter-party, and  that  there  was  no  repugnance 
between  them,  but  the  two  may  well  subsist 
together.  This  decision  rests  upon  the  prin- 
ciple that  there  was  no  repugnance  between  the 
two  contracts;  the  fact  is  apparently  relied  on, 
that  one  was  executed  before  the  other  com- 
menced ;  but  it  seems  to  me  that  the  true  prin- 
ciple is,  that  there  was  no  repugnance — no  con- 
tradiction between  them;  the  parol  contract 
432*]  did  not  *assume  to  alter  or  control  the 
written  contract.  Neither  do  I  understand 
that  the  written  contract  in  the  case  before  us 
was  controlled  or  contradicted  in  any  sense  dif- 
ferent from  what  was  done  in  the  case  just  cit- 
ed. If  the  vessel  in  that  case  could  be  em- 
ployed, and  receive  pay  before  she  reached 
Gravesend,  although  by  the  charter-party  that 
was  the  place  where  the  pay  was  to  commence, 
why  might  not  The  Emblem,  when  laying  in 
Santa  Cruz,  receive  extra  pay  for  going  toOra- 
tavo,  where,  for  aught  that  appears  in  the  case, 
it  might  be  as  proper  for  her  to  go,  as  in  the 
other  case  it  was  for  the  vessel  to  go  to  Graves- 
end.  I  cannot  see  any  repugnance;  but  that 
is  not  the  question  here.  That  voyage,  if  it  may 
be  so  called,  was  paid  for;  and  the  question 
before  us  is,  whether  that  parol  contract  put 
an  end  to  the  plaintiff's  remedy  on  the  charter- 
party.  The  law  is  that  the  parol  contract,  if 
inconsistent  with  the  specialty,  cannot  control 
it  and,  therefore,  the  parol  contract  is  void; 
and  so  it  was  contended  in  White  v.  Parkin. 
That  a  written  contract  cannot  be  enlarged  by 
parol,  is  well  settled;  as  in  the  cases  cited  of 
Philips  v.  Rose,  8  Johns.,  392,  and  Jewell  v. 
Schroeppel,  4  Cow.,  564.  The  first  of  these  cases 
shows  that  in  an  action  upon  a  sealed  instru- 
ment, where  a  mill  was  to  be  built  by  a  certain 
day  upon  a  certain  spot,  the  party  cannot  re- 
cover, if  it  appears  thart  the  mill  was  built  upon 
a  different  spot,  and  not  done  by  the  day  spec- 
ified. The  next  case  shows  that  such  a  special 
parol  agreement  is  valid,  and  may  be  enforced 
after  the  sealed  contract  has  been  performed 
or  rescinded.  In  Philips  v.  Rose,  the  plaintiff 
built  the  mill  for  the  defendant,  but  not  with- 
in the  time,  nor  at  the  place  mentioned  in  the 
contract  and,  therefore,  he  could  not  recover, 
though  the  defendant  had  verbally  agreed  to 
the  variation  from  the  written  agreement.  But 
suppose  no  time  had  been  mentioned  for  com- 
pleting the  mill,  but  only  that  the  work  should 
be  done  in  a  particular  way, and  that  work  had 
been  done,  and  other  work  had  been  done  by 
special  parol  contract,  and  paid  for;  could 
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such  additional  work  be  shown  as  a  variance 
to  defeat  the  plaintiff's  right  to  recover  on  the 
written  contract?  There  would  be  no  depart- 
ure from  the  contract;  the  stipulated  work 
would  be  all  done.  It  would  be  otherwise  if 
one  *thing  was  substituted  for  another.  P433 
So  in  this  case,  if  at  Gibraltar,  it  had  been 
agreed  to  substitute  Oratavo  for  Santa  Cruz, 
and  the  vessel  had  sailed  and  passed  by  Santa 
Cruz,  there  would  have  been  a  material  vari- 
ance. As  the  case  stands,  I  think  there  was 
none. 

I  am  of  opinion:  1.  That  the  plaintiff  did 
show  a  performance  on  his  part,  whether  he 
was  bound  to  do  so  or  not ;  2.  I  consider  the 
parol  agreement  as  not  affecting  this  case;  3. 
That  the  plaintiff  was  perfectly  correct  in  ap- 
propriating the  amount  received  for  going  to 
Oratavo,  in  payment  for  that  service;  4.  That 
the  evidence  supports  the  issues:  and  5.  That 
the  agency  of  the  supercargo  being  fully  proved 
evidence  of  his  acts  and  declarations  were  prop- 
erly received. 

/  am  in  favor  of  the  affirmance  of  the  Judg- 
ment below. 


OTIS  t>.  HITCHCOCK. 

Repleader — When  Awarded — Costs. 

A  repleader  will  be  awarded  where,  in  pleading  an 
insolvent  discharge,  the  defendant  omits  to  aver 
that  he  was  an  inhabitant  or  imprisoned  in  the 
county  where  his  discharge  was  granted. 

Where  a  repleader  is  awarded,  neither  party  is 
entitled  to  costs. 

Citations— Tidd  Pr..  830-31 :  1  Burr.,  301 ;  2  Ld. 
Raym.,  924 ;  2  Vent.,  196 ;  Sayer.  Costs,  11. 

CASE  of  repleader.  The  defendant  in  an  ac- 
tion of  assumpsit  on  a  promissory  note, 
pleaded  non  assumpsit  and  an  insolvent  dis- 
charge, exempting  him  from  imprisonment. 
The  plaintiff  joined  issue  upon  the  first  plea, 
and  denied  the  granting  of  the  discharge.  The 
cause  was  tried,  and  the  jury  found  the  plaint- 
iff on  the  first  plea,  and  for  the  defendant  on 
the  second.  The  plaintiff  now  moved  for  a 
general  judgment,  non  obstante  verdicto,  on  the 
ground  that  the  second  plea  does  not  allege 
that  the  defendant  was  an  inhabitant  of  the 
county  where  the  officer  resided  to  whom  the 
petition  for  his  discharge  was  presented  or  that 
he  was  imprisoned  in  such  county.  1  R.  L., 
463,  sec.,  6;  Laws  of  1819,  p.  117,  sec.  4.  The 
defendant  insisted  that  a  repleader  should  be 
awarded. 

*Mr.  J.  L.  Viele,  for  plaintiff.        [*434 
Mr.  J.  Ed-wards,  for  defendant. 

By  the  Court,  Marcy,  J.  The  plea  setting 
forth  the  discharge  is  substantially  defective. 
It  does  not  set  forth  enough  to  show  that  the 
officer  granting  it  had  jurisdiction.  It  does  not 
aver  that  the  defendant  was  imprisoned  in  or 
a  resident  of  Ontario  Co.,  when  he  made  his 
application  to  the  first  judge  thereof  for  his  dis- 
charge. Is  this  a  case  for  a  repleader  or  shall 
a  general  judgment  be  given  for  the  plaintiff, 
notwithstanding  the  verdict  for  the  defendant, 
on  the  issue  formed  by  this  plea?  Where  a  plea 
is  good  in  form,  but  not  in  fact,  or,  in  other 
words,  if  it  contain  a  defective  title  or  ground 
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of  defense,  by  which  it  is  apparent  to  the  court 
upon  the  defendant's  own  showing,  that  in  any 
way  of  putting  it  he  can  have  no  merits,  and 
the  issue  joined  thereon  be  found  for  him, 
there,  as  the  awarding  a  repleader  could  not 
mend  the  case,  the  court  will  at  once  give  judg- 
ment, non  obstanie  veredicto  ;  but  where  the  de- 
fect is  not  in  the  title,  but  in  the  manner  of 
stating  it,  and  the  issue  joined  thereon  is  im- 
material, so  that  the  court  know  not  for  whom 
to  give  judgment,  there  they  will  award  a  re- 
pleader.  A  judgment  non  obstante  veredicto,  is 
always  on  the  merits  ;  a  repleader,  upon  the 
form  and  manner  of  pleading.  Tidd  Pr.,  830, 
831.  The  cases  referred  to  by  Mr.  Tidd  clearly 
illustrates  the  distinction  pointed  out  by  him. 
Ld.  Mansfield  says:  "Where  a  finding  upon 
an  issue  does  not  determine  the  right,  the  court 
ought  to  award  a  repleader,  unless  it  appear 
from  the  whole  record  that  no  manner  of 
pleading  the  matter  could  have  availed."  Rex 
v.  Philips,  1  Burr.,  301.  Ld.  Holt,  in  Staples 
v,  Heyden,  2  Ld.  Raym.,  924,  took  this  distinc- 
tion :  Where  the  defendant  confesses  a  trespass, 
and  avoids  it  by  such  a  matter  as  can  never  be 
made  good  by  any  sort  of  plea,  judgment  shall 
be  given  upon  the  confession,  without  regard 
to  such  an  immaterial  issue  ;  but  where  the 
matter  of  the  justification  is  such  as,  if  well 
pleaded,  would  be  a  good  justification,  there, 
though  it  be  ill  pleaded,  that  shall  not  be 
taken  to  be  a  confession  of  the  plaintiff's  action. 
435*]  *Let  us  apply  the  doctrine  of  these 
cases  to  the  one  before  us.  We  cannot  say  the 
defect  is  in  the  matter  of  the  defense  set  forth 
in  the  second  plea;  there  is  a  defect  in  the  form 
of  pleading  the  matter,  in  consequence  of  which 
we  are  unable  to  say  with  whom  the  right  is. 
It  does  not  appear  whether  the  officer  who 
granted  the  discharge  had  jurisdiction  or  not; 
and  the  issue,  therefore,  upon  the  fact  of  his 
having  granted  such  a  discharge,  is  immaterial. 
It  determines  no  right,  whether  found  for  the 
one  party  or  the  other.  This  record  then  seems 
to  show  a  case  for  a  repleader.  We  cannot  say, 
that  in  no  way  of  pleading  the  defense  which 
the  defendant  has  attempted  to  put  forth  in  his 
second  plea,  it  cannot  be  good.  We  can  see, 
that  by  a  simple  averment  that  the  defendant 
was  an  actual  resident  of  Ontario  Co.  when  he 
presented  his  petition  to  Judge  Howell,  his  plea 
would  be  a  good  one;  and  there  is  nothing  in 
the  fact  set  forth  by  him,  to  show  that  he  can- 
not consistently  with  truth  make  that  averment. 
If  it  had  appeared  affirmatively  in  the  plea 
that  the  defendant,  when  he  presented  his  pe- 
tition to  the  first  judge  of  Ontario,  was  not  im- 
prisoned in  that  Co.,  but  was  actually  an  in- 
habitant of  Monroe  Co.,  the  plea  would  have 
shown  a  defective  defense.  The  discharge  not 
only  might  be,  but  of  necessity  must  be,  in  such 
a  case,  void.  It  would  not,  by  a  defect  in  the 
form  of  the  plea,  have  left  it  a  matter  of  doubt 
whether  the  officer  had  jurisdiction  or  not;  but 
it  would  have  appeared  positively  upon  the  face 
of  the  plea,  perfect  in  its  form,  that  he  had  not 
jurisdiction.  Inasmuch  as  this  plea  does  not 
show  that  the  discharge  could  not  have  been  so 
pleaded  as  to  be  available  as  a  defense,  this  is 
not  a  case  for  a  judgment  non  obstante  veredicto, 
but  for  a  repleader. 

Where  a  repleader  is  awarded,  neither  party 
is  entitled  to  costs.  Both  parties  are  considered 
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in  fault:  the  defendant  for  putting  in  a  defect- 
ive plea,  and  the  plaintiff  for  taking  issue  upon 
it,  instead  of  demurring.     2  Vent    196-  Sav 
Costs,  ch.  11. 
Repleader  awarded. 

Cited  in-12  Wend.,  104 ;  3  Paige,  344;  1  Leg.  Obs.. 
328. 


*DEMYER  «.  SOUZER.      [*43& 

Master  and  Servant — Failure  to  Claim  Service— 
Estoppel-New  Trial,  When  Granted. 

A  person  entitled  to  the  services  of  another,  stand- 
Ing-  by  and  permitting:  a  third  person  to  avail  him- 
self of  such  services,  without  interposing  a  claim 
or  giving:  notice  of  his  right,  cannot  maintain  an  ac- 
tion for  such  services.  So  held,  where  a  slave  was 
bequeathed  by  will  to  a  son-in-law,  and  a  son  of  the 
testator  who  had  a  bill  of  sale  of  the  slave,  permit- 
ted him  to  labor  for  the  son-in-law  without  jrivintr 
notice  of  his  claim. 

A  new  trial  will  not  be  granted  because  the  judge 
nonsuited  the  plaintiff,  if  the  evidence  be  such  that 
if  the  cause  had  been  submitted  to  the  jury  and  they 
had  found  for  the  plaintiff,  the  court  would  have 
set  aside  the  verdict. 

Citation— 5  Cow.,  480. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Ulster  Circuit  in  Oct.,  1829,before  the  Hon. 
James  Emott,  then  one  of  the  Circuit  Judges. 

In  May,  1829,  the  plaintiff  commenced  this 
suit  to  recover  for  services  rendered  for  the  de- 
fendant by  a  negro  slave.  The  slave  originally 
belonged  to  the  plaintiff's  father,  who  died  in 
1802,  having,  by  will,  given  the  slave  to  his 
wife.  The  defendant  married  a  sister  of  the 
plaintiff,  resided  with  his  mother-in-law,  and 
worked  the  farm  on  which  she  lived  for  about 
three  years  before  her  decease,  which  happened 
in  1822  or  1823;  during  all  which  time  the  slave 
worked  for  the  defendant.  Mrs.  Demyer,  by 
her  will,  gave  the  slave  to  the  wife  of  the  de- 
fendant, and  he  continued  to  work  for  the  de- 
fendant for  about  one  year  after  the  death  of 
Mrs.  Demyer,  when  the  defendant  sold  hia 
services  for  a  term  of  time  to  a  third  person. 
On  the  trial  of  the  cause  the  plaintiff  produced 
a  bill  of  sale  of  the  slave,  executed  by  Mrs. 
Demyer  to  him, bearing  date  in  1819,and  proved 
its  due  execution  at  its  date.  The  plaintiff  was- 
present  when  the  will  of  his  mother  was  opened 
and  read,  and  interposed  no  claim  to  the  slave. 
A  brother  of  the  plaintiff,  residing  in  the  same 
town  with  the  parties  to  the  suit,  testified  that 
until  the  winter  of  1829,  when  the  plaintiff  and 
the  defendant  got  involved  in  a  controversy,  he 
never  heard  of  the  bill  of  sale  ;  and  the  negra 
testified  that  never  until  the  expiration  of  the 
time  of  service  for  which  the  defendant  sold 
him,  did  the  plaintiff  inform  him  that  he  be- 
longed to  him.  On  this  evidence  the  defend- 
ant's *counsel  insisted  that  the  plaintiff  [*437 
was  not  entitled  to  recover;  that  under  the  cir- 
cumstances of  the  case  a  promise  could  not  be 
implied;  and  the  judge  being  of  that  opinion, 
ordered  the  plaintiff  to  be  nonsuited,  with  leave 
to  apply  to  this  court  to  set  aside  the  nonsuit ; 
which  motion  was  now  made. 

Messrs.  J.  Van  Buren  and  A.  Van  Vech- 
ten,  for  plaintiff. 

Mr.  C.  H.  Ruggles,  for  defendant. 

By  the  Court,  Marcy,  J.  This  case  differs 
widely  from  Trongott  v.  Byers,  5  Cow.,  480.  If 
a  slave  deserts  his  master  and  goes  into  the 
service  of  another,  the  master  can  recover  for 
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services  performed  by  the  slave  before  he  gives 
notice  of  his  claim;  but  this  principle  should 
not,  I  think,  be  applied  to  a  case  where  the 
master  never  had  possession  of  the  slave,  and 
was  chargeable  with  concealing  his  claim  from 
the  defendant  while  the  slave  was  performing 
the  services. 

There  could  scarcely  be  imagined  a  case 
where  an  implied  waiver  of  right  to  the  slave, 
if  any  valid  right  ever  vested  in  the  plaintiff, 
was  more  clearly  made  out.  Though  the  bill 
of  sale  declares  that  delivery  was  made,  yet 
such  was  not  the  fact.  Mrs.  Demyer  contin- 
ued, after  the  pretended  sale,  to  exercise  the 
right  of  ownership  over  the  slave  for  three  or 
four  years  without  the  fact  being  known  that 
there  had  been  a  sale.  This  alone  was  sufficient 
to  render  the  sale  void  as  against  creditors  and, 
perhaps,  bona  fide  purchasers.  At  her  death 
the  defendant  took  the  slave  under  her  will. 
This  was  done  with  the  implied  assent  of  the 
plaintiff.  He  knew  that  the  defendant  took 
possession  of  the  slave  as  his  own  property,  by 
virtue  of  a  title  which  the  defendant  believed 
to  be  valid,  and  had  good  reason  for  so  believ- 
ing; he  saw  him  exercise  dominion  over  him  as 
his  own  property  until  he  gained  his  freedom, 
and  did  no  act  to  undeceive  the  defendant  for 
six  or  seven  years.  There  were  responsibilities 
attached  to  the  ownership  of  the  slave,  and  as 
the  defendant,  in  his  own  judgment,  and  in  the 
opinion  of  the  public,  was  the  owner,  he  stood 
the  risk  of  those  responsibilities ;  and  the 
438*]  plaintiff's  *cooduct  repels  all  inference 
of  an  implied  promise  by  the  defendant  to  pay 
for  the  services. 

But  it  is  said  the  judge  erred  in  granting  a 
nonsuit;  and  that  he  should  have  left  it  to  the 
jury  to  determine  whether  the  plaintiff  had 
waived  the  fulfillment  of  the  contract  of  sale, 
or  whether,  by  his  long  acquiescence  in  the  as- 
sumed right  of  the  defendant,  he  had  not  for- 
feited his  own.  These,  in  ordinary  cases,  are 
questions  which  belong  to  the  jury;  but  where 
the  evidence  in  favor  of  the  plaintiff's  right  is 
so  slight,  and  that  which  supports  the  defense 
so  strong,  that  had  the  jury  found  for  the 
plaintiff  the  court  whould  have  felt  itself 
called  on  to  set  aside  their  verdict,  it  will  not 
send  the  cause  back  to  the  jury  because  the 
judge  ordered  a  nonsuit.  There  was  not  any 
contradictory  testimony.  The  dispute  is  not 
about  the  facts,  but  about  the  legal  effect  of 
them.  Taking  them  altogether,  they  would 
not,  viewed  in  the  most  favorable  light,  have 
warranted  a  verdict  for  the  plaintiff. 

New  trial  denied. 

Estoppel.  Cited  in-16  Wend.,  543 ;  3  Hill,  224  ;  4 
N.  Y.,  309. 

JS/ew  Trial.  Cited  in— 16  Wend.,  676  ;  3  Hill,  288 ;  4 
Barb.,  518. 

Nonsuit,  when  proper.  Cited  in— 14  Wend.,  158 ;  16 
Wend..  529 ;  8  N.  Y.,  74 ;  2  Barb..  361 ;  14  Barb.,  303 : 
29  Barb.,  229 ;  37  Super,  14 ;  26  Cal..  525 ;  53  Ind.,  378. 


CLEVELAND  v.  ROGERS. 

Jurisdiction,  of  Justices  of  tlie  Peace — Justification 
under  Execution  Issued  by — Pleading — Amend- 
ment. 

In  justifying:  under  an  execution,  issued  by  a  jus- 
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tice  of  the  peace,  it  is  necessary  to  state  the  statute 
under  which  the  justice  acted,  and  that  by  virtue 
thereof  he  issued  process,  or  that  under  it  a  plaint 
was  levied. 

When  in  pleading,  the  facts  necessary  to  give  ju- 
diction  are  omitted  to  be  stated,  and  'it  is  only  al- 
leged that  a  judgment  was  rendered,  and  that  an 
execution  was  issued  upon  such  judgment,  without 
setting  forth  the  execution,  verbatim,  so  that  the 
court  may  see  whether  it  afforded  protection  to  the 
officer  who  executed  it,  the  officer  will  be  consid- 
ered a  trespasser. 

Leave  will  be  given  to  the  officer  to  amend,  not- 
withstanding a  verdict  for  the  plaintiff,  on  the  plea 
of  non  cepit,  where  the  cause  was  brought  to  trial 
by  the  plaintiff  in  an  action  of  replevin.  Where  the 
defendant  brings  the  cause  to  trial,  it  seems  that 
leave  to  amend  would  not  be  granted. 

Citations— Willes,  199,  416 ;  1  Johns.,  91 ;  19  Johns., 
7;  12  Johns..  267 ;  5  Wend.,  170. 

"HEMURRER  to  avowries  in  replevin.  The 
JJ  plaintiff  declared  in  replevin  for  the  taking 
of  a  horse,  wagon  and  harness.  The  defendant 
pleaded  non  cepit,  and  also  avowed  the  taking 
of  the  property,  "  because,  on  the  21st  July, 
1828,  before  J.  W.  P.,  one  of  the  justices  of  the 
peace  of  the  Town  of  S.,  in  the  County  of 
Washington,  J.  Carswell,  and  two  others,  com- 
missioners *of  highways  of  the  Town  [*439 
of  S. ;  by  the  judgment  and  consideration  of  the 
said  justice,  recovered  a  judgment  against  M. 
Cleveland,  the  above  plaintiff  for  $12.53  dam- 
ages and  costs,  in  a  plea  of  debt,  which  said 
cause  of  action  was  then  and  there  within  the 
jurisdiction  of  the  said  justice;  the  said  justice 
then  and  there  had  full  power  and  lawful  au- 
thority to  hear,  try  and  determine  said  cause, 
and  to  give  said  judgment  in  form  aforesaid 
recovered;"  and  that  afterwards,  to  wit:  Aug. 
22,  1828,  the  said  judgment  remaining  in  full 
force,  the  said  justice,  in  pursuance  of  the  stat- 
ute in  such  cases  made  and  provided,  granted 
execution  upon  the  aforesaid  judgment,  direct- 
ed to  any  constable  in  the  County  of  W. ,  com- 
manding him  to  levy  of  the  goods  and  chattels 
of  the  said  M.  C.,  the  amount  of  the  said  judg- 
ment, and  delivered  the  same  to  the  defendant, 
he  being  one  of  the  constables  of  the  said  coun- 
ty, to  be  executed  according  to  law;  by  virtue 
of  which  he,  the  defendant,  levied  upon  the 
goods  in  the  declaration  mentioned.  There  were 
two  counts  in  the  declaration,  varying  only  in 
the  place  of  taking,  and  two  avowries  similar 
in  all  respects.  The  plaintiff  demurred  to  the 
avowries. 

Messrs.  C.  L.  Allen  and  S.  Stevens,  for 
plaintiff.  Sufficient  is  not  alleged  in  the  avow- 
ries to  show  that  the  justice  had  jurisdiction 
of  the  subject-matter.  In  pleading  a  judgment 
of  a  court  of  limited  jurisdiction,  it  is  necessary 
to  state  the  facts,  giving  the  court  jurisdiction. 
In  the  avowries  in  this  case  it  is  not  shown 
that  the  judgment  was  rendered  by  virtue  of 
any  or  either  of  the  statutes,  giving  power  to  a 
justice  to  render  a  judgment,  nor  is  it  even  al- 
leged that  he  was  holding  a  court  when  he 
rendered  the  judgment.  6  Cow.,  234;  5  Wh. 
46;  10  Johns.,  161;  19,/cZ.,  33;  15  Id.,  141; 
Willes,  119,  416;  1  Saund.,  74,  n.  It  is  not 
enough  to  aver  that  the  justice  had  jurisdic- 
tion; it  must  appear  affirmatively  how  he  had 
jurisdiction.  3  Cow.,  206;  lid.,  442;  1  Wend., 
207.  Nothing  is  to  be  intended  in  favor  of  the 
jurisdiction  of  courts  of  special  and  limited  ju- 
risdiction. Willes,  416;  Doug.,  17;  1  Johns. 
C.,  20;  3  Cr.,  331;  6  Cow.,  234.  After  stating 
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enough  to  show  jurisdiction,  the  plea  may  say 
44O*]  *in  general,  and  such  proceedings  were 
had,  etc.  The  avowries  being  radically  bad, 
the  officer  is  not  protected  by  the  execution. 
19  Johns.,  7,  82;  2  Wils.,  382.  If  he  relied 
upon  the  process,  he  should  have  set  it  forth, 
verbatim,  that  the  court  might  have  judged 
whether  it  would  protect  him;  this  he  has  not 
done.  The  plaintiff  having  obtained  a  verdict 
on  the  plea  of  non  cepit,  the  defendant  is  not 
entitled  to  amend.  18  Johns.,  26. 

Mr.  J.  Willard,  for  defendant.  The  avow- 
ries in  this  case  are  in  the  usual  form,  and  such 
as  have  been  approved.  12  Johns.,  257.  At 
all  events,  the  defendant,  acting  as  an  officer, 
is  protected  by  the  execution;  there  is  nothing 
in  it  to  apprise  him  that  the  justice  had  not  ju- 
risdiction; it  recites  a  judgment  for  debt  and 
costs.  A  justice  has  power  to  render  such  a 
judgment,  and  whether  it  be  on  a  penal  bond, 
or  for  a  penalty  given  by  a  statute,  is  imma- 
terial. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is  presented  whether  enough  is  set  forth  to 
show  that  the  justice  had  jurisdiction  of  the 
cause.  The  only  allegations  going  to  show  ju- 
risdiction are,  the  fact  that  judgment  was  ren- 
dered in  an  action  of  debt,  and  the  averment 
that  the  justice  had  jurisdiction. 

The  rule  is  supposed  to  be  well  settled,  ever 
since  the  case  of  Ladbroke  v.  James,  Willes, 
199,  that  in  pleading  the  proceedings  of  infe- 
rior courts  or  jurisdictions,  it  is  not  sufficient 
for  the  party  to  aver  that  such  court  had  juris- 
diction, but  the  facts  must  be  stated  which  are 
necessary  to  confer  jurisdiction.  In  that  case 
the  defendant  pleaded  a  discharge  by  a  court 
of  quarter  sessions,  saying  he  was  duly  dis- 
charged from  his  imprisonment  aforesaid;  but 
it  was  not  stated  that  he  had  ever  surrendered 
himself,  or  was  ever  in  prison;  and  as  this  was 
a  fact  necessary  to  give  the  sessions  jurisdic- 
tion, the  plea  was  held  to  be  defective.  In  Sol- 
lers  v.  Lawrence,  Willes,  416,  the  language  of 
the  court,  in  speaking  of  courts  of  limited  ju- 
risdiction, is  this  :  "The  rule  is  that  nothing 
must  be  intended  in  favor  of  their  jurisdiction 
but  that  it  must  appear,  by  what  is  set  forth 
on  the  record,  that  they  had  such  jurisdic- 
441*]  tion."  *In  Service  v.  Heermance,  1 
Johns.,  91,  the  defendant  pleaded  a  discharge 
under  the  Insolvent  Act,  and  stated  the  pre- 
sentment of  his  petition,  in  conjunction  with 
three  fourths  of  his  creditors,  and  that  such 
proceedings  were  thereupon  had  that  he  was 
duly  discharged.  Spencer,  J.,  in  giving  the 
opinion  of  the  court  upon  the  validity  of  this 
plea,  says  that  the  facts  mentioned  gave  juris- 
diction to  the  officer,  and  that  it  was  sufficient 
in  setting  forth  the  proceedings  of  an  inferior 
court,  to  say  that  a  plaint  was  levied,  and 
thereupon,  taliter  processum  fuit,  that  such  an 
act  was  done  by  the  court.  The  case  of  Lad- 
broke  v.  James  is  cited  as  good  law.  It  is  be- 
lieved that  every  decision,  from  that  time  to 
the  present,  has  sustained  the  practice  there 
laid  down.  In  Mills  v.  Martin,  19  Johns.,  7, 
Spencer,  Ch.  J.,  says,  36  :  "It  is  one  of  the 
first  principles  of  pleading,  that  is  only  neces- 
sary to  state  facts ;  which  must  be  done  for 
the  information  of  the  court,  whose  duty  it  is 
to  declare  the  law  arising  on  those  facts,  and 
to  apprise  the  opposite  party  what  is  meant  to 
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be  proved,  in  order  to  give  him  an  opportuni- 
ty to  answer  or  traverse  it.  Facts  only  are  to 
be  stated  ;  not  arguments  or  inferences  or 
matters  of  law."  That  was  an  action  of  re- 
plevin for  a  pair  of  oxen,  taken  under  a  proc- 
ess issued  by  a  court-martial  for  collecting  a 
fine.  The  avowry  stated  that  May  16,  1818,  a 
general  court-martial  was  duly  organized,  and 
convened  by  general  orders,  etc.,  issued  pur- 
suant to  the  Acts  of  Congress,  referring  to  the 
day  when  passed,  without  stating  the  title. 
Platt,  J.,  says:  "  A  special  jurisdiction  cannot 
be  supported  by  such  vague  references  to  au- 
thority. It  might  as  well  have  been  averred 
that  the  court  was  appointed,  and  held  accord- 
ing to  law.  The  law  does  not  allow  such  a 
title  to  be  set  out.  or  such  a  jurisdiction  to  be 
assumed  in  this  summary  form."  It  cannot 
be  necessary  to  multiply  cases  to  prove  this 
principle;  and,  testing  the  avowries  now  under 
consideration  by  this  established  rule,  that  facts 
must  be  shown  to  give  jurisdiction,  they  must 
be  pronounced  bad.  It  is  merely  stated  in  the 
avowries  that  the  plaintiffs  therein  mentioned 
recovered  a  judgment  in  an  action  of  debt.  A 
justice  of  the  peace  at  common  law  has  no  ju- 
risdiction in  civil  matters ;  he  is  a  mere  con- 
servator *of  the  peace.  It  is  only  by  [*442 
virtue  of  the  $50  Act  that  he  has  jurisdiction 
in  any  action  of  debt,  or  any  other  civil  action 
between  individuals  ;  but  it  is  not  stated  that 
the  justice,  by  virtue  of  that  statute,  issued  anv 
process,  or  held  a  court,  or  that  the  plaintiffs 
levied  any  plaint  before  him,  in  relation  to  any 
matter  within  his  jurisdiction.  According  to 
all  the  decisions,  the  facts  should  have  been 
stated,  and  the  statute  under  which  the  justice 
acted.  The  avowries  are,  therefore,  bad  in 
substance  ;  and  as  the  process  under  which 
the  officer  acted  was  issued,  as  appears  from 
the  record,  by  a  person  having  no  jurisdiction 
of  the  subject-matter,  the  process,  as  pleaded, 
showing  on  its  face  no  jurisdiction  in  the  jus- 
tice, is  no  justification  to  the  officer.  The  true 
rule  as  to  the  liability  of  the  officer  is  laid 
down  by  Ch.  J.  Thompson,  in  Smith  v.  Shaw, 
12  Johns.,  267.  He  says  :  "  The  general  rule 
which  appears  to  be  laid  down  in  the  books  is, 
that  where  the  subject-matter  of  any  suit  is  not 
within  the  jurisdiction  of  any  court  applied  to 
for  redress,  everything  done  is  absolutely  void 
and  the  officer,  as  well  as  the  partv,  becomes 
a  trespasser  ;  but  where  the  subject-matter  is 
within  the  jurisdiction  of  the  court,  and  the 
want  of  jurisdiction  is  to  the  person  or  place, 
there  the  officer  is  excused,  unless  the  want  of 
jurisdiction  appears  on  the  process."  There  are 
loose  dicta  in  many  cases  in  our  reports,  where 
it  is  said,  where  the  justice  has  not  jurisdiction 
of  the  person  of  the  defendant,  as  well  as  of 
the  cause  itself,  the  process  is  void,  and  all 
parties  concerned  in  its  executions  are  trespas- 
sers. Such  dicta  are  certainly  subject  to  this 
qualification,  that  an  officer  is  excused,  who 
acts  under  a  process  regular  on  its  face,  and  in 
a  case  where  the  court  or  officer  issuing  it  has 
jurisdiction  of  the  subject-matter,  and  such 
jurisdiction  appears  on  the  face  of  the  process. 
5  Wend.,  170.  But  it  is  not  necessary,  in  this 
case,  to  discuss  this  subject,  because  the  judg- 
ment here,  under  which  the  officer  acted,  is 
totally  unwarranted,  the  justice  having  no  ju- 
risdiction of  the  subject-matter,  as  the  same  is 
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set  forth  in  the  avowries.  The  officer  is  not 
accountable  for  the  errors  of  a  justice  ;  but  he 
is  bound  to  know  that  the  justice  had  juris- 
diction of  the  cause. 

443*]  *It  was  urged  that  the  defendant 
should  not  have  leave  to  amend,  because  he 
had  gone  to  trial  upon  the  plea  of  non  cepit. 
Had  the  defendant  brought  on  the  cause  to 
trial,  there  would  have  been  force  in  the  argu- 
ment ;  but  he  could  not  avoid  going  to  trial 
unless  by  suffering  a  default.  The  avowries 
go  to  the  whole  cause  of  action  ;  and  if  a  valid 
judgment  can  be  shown,  the  officer  should 
have  an  opportunity  of  defending  himself. 

Judgment  far  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend,  on  payment  of  costs. 

Cited  in— 7  Wend.,  436 ;  9  Wend.,  237  ;  12  Wend., 
474,  499 ;  13  Wend.,  48 ;  16  Wend.,  37 ;  21  Wend.,  259, 
.340;  7  Hill,  41;  3  N.  Y.,  195;  5  N.  Y.,  511;  3  Barb., 
606 ;  14  Barb.,  99 ;  62  Barb.,  442 ;  8  How.  (U.  S.).  542 ; 
33  Cal.,  536. 


THE  MERCHANT'S    BANK    v.    8PICER. 

^Negotiable  Paper — Presentment  of  Check — Proof 
of — Time  of — Initial*  of  Name  is  an  Indors- 
menl —  Witness — Competency  of  Guarantor  as. 

The  delivery  of  a  bank  check  by  one  bank  to  the 
porter  of  another  bank  upon  which  the  check  is 
drawn,  and  the  return  of  the  same  as  not  good,  ac- 
companied by  evidence  of  the  invariable  practice 
of  the  porter  to  present  checks  thus  received,  and 
to  return  them,  if  dishonored,  on  the  same  day  that 
they  are  delivered  to  him,  is  sufficient  proof  of  pre- 
sentment to  authorize  the  submission  of  the  case 
to  the  jury. 

A  bank  check  need  not  be  presented  on  the  day 
it  is  received. 

The  initials  of  the  name  of  the  holder  of  a  bank 
check,  indorsed  on  the  check,  are  enough  to  charge 
him  as  an  indorser. 

A  person  who  has  guarantied  the  payment  of  a 
•debt,  becomes  a  competent  witness  on  the  delivery 
to  him  of  the  guaranty  with  permission  to  destroy 
it,  and  its  subsequent  destruction. 

Where  such  delivery  is  made  by  counsel,  on  the 
trial  of  a  cause,  it  will  be  inferred  that  they  act  by 
authority  of  their  client. 

Citations— 3  Johns.  Gas..  5 ;  6  Cow.,  490 ;  2  Taunt., 
396 ;  18  Johns.,  230 ;  1  Pick.,  401. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Apr.  1828,   before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 
The  declaration  contained  a  count  on  a  bank 
<5heck,  and  the  ordinary  money  counts.     On 
July  11,  1826,  the  defendant  sent  his  clerk  to 

NOTE.— Negotiable  paper— Form  and  varieties  of 
indorsement. 

In  making  an  indorsement  the  full  name  should  be 
written,  but  the  initials  are  sufficient.  Palmer  v. 
Stephens,  1  Denio,  471;  Rogers  v.  Colt.  6  Hill,  322; 
Crogan  v.  Frew,  39  111,,  31;  Bank  v.  Flanders,  6  N. 
H.,  239. 

Any  mark  intended  to  represent  the  indorser's  name 
is  sufficient.  Brown  v.  Butcher's  Bank,  6  Hill,  443; 
Flint  v.  Flint,  6  Allen,  34;  George  v.  Surry,  1  M.  & 
M.,  516;  Baker  v.  Denning,  8  Ad.  &  El.,  94;  Addy  v. 
<Jrix,  8  Ves.,  504. 

See,  generally,  Bank  of  Genesee  v.  Patchin  Bank, 
13  N.  Y.,  309;  Folger  v.  Chase,  18  Pick.  (Mass.),  63; 
•Crutchneld  v.  Easton,  13  Ala.,  337;  Borum  v.  King, 
1  Ala.  Sel.  Gas.,  534;  37  Ala.,  606;  French  v.  Turner, 
15  Ind.,  59;  Herring  v.  Woodhull,  29  111.,  92;  Myers 
v-  Wright,  33  111.,  284;  Bullen  v.  Gilcuddy,  2  Dana 
<Ky.),  90;  Durnell  v.  M'llroy,  3  Dana  (Ky.),  407; 
Cooper  v.  Bailey,  52  Me.,  230;  Hudson  v.  Goodwin,  5 
Har.  &  J.  (MdJ,  115;  Rice  v.  Stearns,  3  Mass.,  225; 
Sims  v.  Wilkins,  13  Miss.,  234;  Thornton  v.  Rankin, 
19  Mo.,  193;  Drew  v.  Jacocks,  2  Murph.  (N.  C.),  138; 
Keyes  v.  Waters,  18  Vt.,  479;  Pinnes  v.  Ely,  4  M.  L., 
173. 


the  Merchant's  Bank,  and  deposited  there  a 
Bank  check  for  $2,000,  and  $25  in  cash,  which 
were  passed  to  his  credit  on  the  books  of  the 
Bank.  The  check  was  drawn  by  the  U.  8. 
Lombard  Association,  by  its  president,  on  the 
Tradesmen's  Bank,  payable  to  P.  W.  Wetmore, 
or  order,  and  when  deposited,  had  on  the  in- 
dorsement of  the  payee,  and  the  initials  of  the 
*defendant,  viz.:  "P..  W.  S."  It  was  [*444 
deposited  between  the  hours  of  two  and  three 
o'clock  P.  M.  On  the  next  day  the  check  was 
delivered  to  the  porter  of  the  Tradesmen's 
Bank,  who,  according  to  the  course  of  busi- 
ness between  the  banks  of  the  city,  called  to 
rr&ke  and  receive  exchanges,  and  about  noon 
of  the  same  day  the  check  was  returned  by  the 
Tradesmen's  Bank  as  not  good.  This  was  the 
only  evidence  of  the  presentment  of  the  check, 
except  that  the  porter  of  the  Tradesmen's  Bank 
testified  that  he  calls  every  morning  at  the  sev- 
eral banks  for  exchange  paper ;  that  such 
checks  as  he  receives  drawn  on  the  Trades- 
men's Bank,  he  takes  to  the  Bank,  and  if  not 
good,  returns  to  the  Bank  where  they  were  re- 
ceived ;  that  he  was  porter  to  the  Tradesmen's 
Bank  in  July,  1826  ;  that  he  could  not  say  that 
he  received  or  presented  the  check  in  ques- 
tion, but  if  he  did  receive  it  July  12,  1826, 
at  the  Merchant's  Bank,  he  presented  it  on  the 
same  day  at  the  Tradesmen's  Bank.  Notice  of 
the  non-payment  of  the  check  was  left  at  the 
defendant's  residence  July  12.  The  Lombard 
Association  had  no  funds  in  the  Tradesmen's 
Bank  July  11,  the  date  of  the  check.  On  this 
evidence  the  plaintiff  rested.  The  defendant 
moved  for  a  nonsuit,  insisting  that  sufficient 
evidence  of  presentment  had  not  been  given, 
and  if  sufficient,  that  the  presentment  should 
have  been  July  11.  The  nonsuit  was  denied. 
The  defendant  then  adduced  evidence  to  prove 
payment  of  the  check  to  the  plain  tiffs  July  13. 
A  witness  was  called  by  the  plaintiff,  to  ex- 
plain the  transaction  on  which  the  defendant 
relied  as  establishing  his  defense,  who  was  ob- 
jected to  as  interested,  and  who,  on  his  noire 
dire,  stated  that  he  was  interested,  having  given 
a  written  guaranty  to  the  plaintiffs  for  the  pay- 
ment of  the  check  in  question  ;  whereupon  the 
counsel  for  the  plaintiffs  delivered  the  guaran- 
ty to  the  witness,  and  told  him  he  might  de- 
stroy it,  which  he  did.  The  judge  then  de- 
clared him  a  competent  witness,  and  he  was 
sworn  in  chief.  Other  questions  arose  in  this 
case,  which  are  not  noticed  in  this  report.  The 
jury  found  for  the  plaintiffs,  and  the  defend- 
ant moved  for  a  new  trial. 

*Mr.  H.  Maxwell,  for  defendant.  [*445 

Mr.  W.  Slosson,  for  plaintiffs. 

By  the  Court,  Marcy,  J.  Checks  are  con- 
sidered as  having  the  character  of  inland  bills 
of  exchange,  and  the  holder  thereof,  if  he 
would  preserve  his  right  to  resort  to  the  draw- 
ers and  indorsers,  must  use  the  same  diligence 
in  presenting  them  for  payment,  and  in  giving 
notice  of  the  default  of  the  drawee,  that  would 
be  required  of  him  as  the  holder  of  an  inland 
bill.  Crugerv.  Armstrong,  3  Johns.  Cas.,  5  ; 
Murray  v.  Judah,  6  Cow.,  490.  As  the  de- 
fendant is  sued  as  an  indorser,  the  plaintiffs 
must  establish  a  due  presentment  for  payment, 
and  a  notice  of  non-payment  to  the  defendant, 
before  he  can  be  made  chargeable  for  the 
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amount  of  this  check.  If  the  evidence  makes 
out  a  presentment,  it  will  not  be  contended 
that  it  was  not  seasonably  made.  The  defend- 
ant passed  it  to  the  plaintiffs  between  two  and 
three  o'clock  P.  M.,  July  11,  and  it  was  pre- 
sented, if  at  all,  by  twelve  o'clock  the  succeed- 
ing day.  If  we  consider  that  the  check  was 
drawn  on  a  bank,  and  that  the  usual  hours  of 
business  at  banks  close  at  three  P.  M.,  there 
should  not  be  the  least  hesitation  to  pronounce 
it  a  seasonable  presentment.  Indeed,  it  has 
been  expressly  decided  that  a  check  need  not 
be  presented  on  the  day  on  which  it  is  drawn. 
Bobson  v.  Bennett,  2  Taunt.,  396.  But  it  is 
urged  on  the  part  of  the  defendant  that  the  evi- 
dence does  not  make  out  a  presentment,  and 
that  the  judge  at  the  trial  erred  in  refusing  the 
motion  for  the  nonsuit.  The  facts  are  shortly 
these:  the  check  was  handed  to  the  porter  of 
the  Tradesmen's  Bank  on  the  morning  of  July 
12,  and  was  returned  by  the  Tradesmen's  Bank 
about  noon  of  that  day,  with  information  that 
it  was  not  good.  The  porter  who  must  have 
taken  it,  has  no  distinct  recollection  of  this  par- 
ticular check  ;  but  he  speaks  of  his  uniform 
course  of  business  in  relation  to  such  paper. 
He  was  in  the  habit  of  receiving  from  other 
banks  checks  on  the  Tradesmen's  Bank  ;  he 
took  them  to  the  Bank,  and  if  not  good,  he  re- 
turned them  to  the  banks  from  which  they 
were  received.  It  is  clearly  established  that 
446*]  *July  12,  this  check  was  handed  to  the 
porter  of  the  Tradesmen's  Bank,  and  he  testi- 
fied to  his  uniform  course  of  business,  that  if 
he  had  the  check  in  question,  he  took  it  to  the 
Tradesmen's  Bank,  and  if  it  was  not  received  as 
good,  he  returned  it.  It  was,  in  fact,  returned 
by  that  Bank  as  not  good  to  the  plaintiffs,  and 
they  gave  due  notice  to  the  defendant  of  the 
refusal  of  the  drawee  to  pay.  It  was  also  in- 
sisted that  if  the  porter  made  the  demand  it 
was  not  available.  The  plaintiffs,  being  a  body 
corporate,  act  necessarily  by  agents ;  the  porter 
of  the  Tradesmen's  Bank  was  their  agent  for 
the  purpose  of  presenting  the  check  and  de- 
manding payment.  It  was  committed  to  his 
hands  for  the  purpose,  undoubtedly,  of  having 
it  allowed  to  them  in  their  account  with  the 
Tradesmen's  Bank,  and  his  presentment  of  it 
for  that  purpose,  and  the  rejection  of  it  as  not 
good,  was  as  effectual  in  law  as  if  it  had  been 
presented  by  any  of  the  plaintiffs'  officers  for 
payment.  18  Johns.,  230  ;  1  Pick.,  401. 

I  believe  it  was  not  contested  on  the  argu- 
ment that  the  writing  of  the  initials  of  the  de- 
fendant's name  was  not  sufficient  to  charge 
him  as  an  indorser.  Such  an  objection  could 
not  have  gone  to  the  right  to  recover  on  the 
money  counts  ;  nor  do  I  view  it  a  good  defense 
to  the  count  on  the  check  against  the  defend- 
ant as  an  indorser.  I  am  clearly  of  opinion 
that  the  proof  on  the  part  of  the  plaintiffs  was 
abundantly  sufficient  to  carry  the  cause  to  the 
jury  and,  consequently,  that  the  motion  for  a 
nonsuit  was  properly  denied. 

The  next  ground  on  which  the  application 
for  a  new  trial  rests, is  the  decision  of  the  judge 
in  favor  of  the  competency  of  the  witness,  who 
had  given  a  guaranty  to  the  plaintiffs  for  the 
payment  of  the  check  on  which  this  suit  was 
brought ;  and  who,  on  his  wire  dire,  admitted 
his  interest  by  reason  of  such  guaranty.  It  is 
supposed  by  the  counsel  for  defendant  that  the 
1154 


destruction  of  the  instrument  did  not  destroy 
its  obligatory  force,  and  that, without  a  release, 
the  plaintiffs  could  maintain  an  action  thereon 
against  the  witness.  Where  the  party,  to  whom 
an  instrument  of  guarantee  is  given,  delivers 
it  to  the  maker,  with  express  permission  to  de- 
stroy it,  there  is  an  end,  in  my  opinion,  to  the 
contract  which  was  consummated  by  the  exe- 
cution of  that  instrument;  it  must  be  adjudged 
*to  be  rescinded  by  the  agreement  of  [*447 
the  parties.  Such  is  the  effect  of  the  delivery 
of  the  guaranty  to  the  witness,  if  the  act  of  the 
counsel  is  to  be  considered  as  the  act  of  the 
plaintiffs.  To  bind  the  plaintiffs,  the  defendant 
contends  that  it  should  have  appeared  that  an 
express  authority  was  given  to  the  counsel  to- 
deliver  up  the  instrument.  Such  an  authority 
is  to  be  inferred  from  his  possession  of  the  in- 
strument, the  capacity  in  which  he  was  acting,, 
and  the  object  which  which  was  to  be  accom- 
plished by  his  act.  I  conclude,  therefore,  that 
if  the  witness  had  no  other  interest  than  what 
was  created  by  the  guaranty,  it  was  effectually 
removed  by  the  voluntary  surrender  of  the  in- 
strument and  its  subsequent  destruction. 
New  trial  denied. 

Checks — Time  of  presentment.  Cited  in— 10  Wend., 
307 ;  2  Hill,  429 :  42  N.  Y.,  541 ;  3  Lans.,  32  ;  52  Barb., 
334 ;  40  How.  Pr.,  326 :  2  Abb.  N.  S.,  202 ;  2  Bos..  505  : 

I  Rob.,  348 ;  1  Sheld.,  396 ;  30  N.  J.  L.,  293. 

Check  is  a  bill  of  exchange.    Cited  in— 21  Wend.,373; 

II  Hun,  485;  1  Abb.  Pr.,  149;  3  E.  D.  Smith,  549:  42 
111,,  242. 

Signing  by  initials  is  binding.  Cited  in— 1  Den.,478; 
33  111.,  433 ;  30  N.  J.  L.,  260;  25  Cal..  81 ;  6  Am.  Rep.. 
241  (104  Mass.,  339). 

Also  cited  in— 20  Wend.,  220 ;  12  Hun,  517. 


SHUMWAY  ET  AL.  «.  STILLMAN. 

Judgment  of  Sister  State — How  far  Conclusive — 
Action  on  Pleading — Process — Appearance. 

In  an  action  on  a  judgment  of  a  court  of  a  sister 
State,  to  a  plea  that  the  defendant  was  not  person- 
ally served  with  process,  and  had  no  notice  of  the 
suit,  the  plaintiff  may  reply  that  the  defendant  ap- 
peared in  the  suit  by  attorney,  and  the  record  of  the 
judgment.stating  the  fact  that  the  defendant  did  ap- 
pear by  attorney,  will  be  evidence  of  the  fact,  until 
contradicted. 

The  judgment  of  a  court  of  general  jurisdiction 
in  any  State  in  the  Union, is  equally  conclusive  upon 
the  parties  in  ail  other  States  as  in  the  State  in  which 
it  was  rendered,  unless  it  appear  by  the  record  that 
the  defendant  was  not  served  with  process,  and  did 
not  appear  in  person  or  by  attorney. 

If  the  record  sets  forth  that  the  defendant  did  ap- 
pear by  attorney,  the  defendant  is  at  liberty  to  dis- 
prove the  fact;  but  if  he  does  not  disprove  it,  the 
record  is  conclusive. 

Citations- 4  Cow.,  292;  1  Cai..  460;  1  Ball.,  162; 
Doug.,  6;  Kirby,  119;  2  Dall.,  303;  7  Cranch,  481;  9 
Mass.,  462  ;  13  Johns.,  192;  15  Johns.,  140 ;  19  Johns.,. 
162 ;  4  Conn.,  380;  6  Pick.,  237;  5  Wend.,  148;  6  Madd. 
&  G.,  375,  398 ;  6  Wend.,  327. 

THIS  was  an  action  of  assumpsit  on  a  judg- 
ment obtained  in  Mass. ,  tried  at  the  ftens- 
selaer  Circuit  in  June,  1829,  before  the  Hon. 
William  A.  Duer.then  oneof  the  Circuit  Judges. 


.— Constitutional  law. 

1.  Foreign  judgments.  2.  Divorces  obtained  in 
other  States— How  far  conclusive.  Pawling  v.  Wil- 
son, 13  Johns.,  192,  note ;  Hitchcock  v.  Aicken,  1  Cai., 
460,  note;  Vandenheufel  v. United  Ins. Co.,  2  Johns. 
Cas.,  451,  note. 

As  to  state  laws  regulating  insolvency,  see  Hicks 
v.  Brown,  12  Johns.,  141,  note,  and  other  notes  here 
cited. 
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The  declaration  sets  forth  a  judgment  ob- 
tained by  the  plaintiffs  against  the  defendant 
in  the  C.  P.  of  Worcester  Co.,  in  the  Common- 
wealth of  Mass.,  in  June,  1820,  for  $203.41, 
debt  and  costs.  The  defendant  pleads  that  at 
the  time  of  the  commencement  of  the  suit  in 
which  the  judgment  was  obtained,  and  when 
448*]  the  judgment  *was  rendered,  and  dur- 
ing the  intervening  time,  he  was  residing  in  the 
City  and  County  of  Schenectady,  in  this  State; 
that  he  was  not  an  inhabitant  of  the  Common- 
wealth of  Mass. ;  that  during  all  the  said  time 
he  was  not  within  the  Commonwealth  of  Mass. ; 
was  not  amenable  or  subject  to  the  jurisdiction 
of  the  court  in  which  the  judgment  was  ren- 
dered ;  was  not  arrested,  or  personally  served 
with  process  in  the  said  suit  within  the  said 
Commonwealth,  and  had  not  any  legal  notice 
of  such  suit.  The  plaintiffs  reply  that  the  de- 
fendant had  notice  of  the  suit,  and  gave  the 
court  in  which  the  judgment  was  recovered 
jurisdiction  of  his  person  by  appearing  in  the 
suit  by  Ephraim  Hinds,  an  attorney  of  the  said 
court,  and  concluded  to  the  country.  On  the 
trial  the  plaintiffs  produced  an  exemplification 
of  the  judgment,  wherein  it  is  stated  that  the 
defendant,  by  Ephraim  Hinds,  .his  attorney, 
appeared  and  pleaded  the  general  issue ;  that 
the  issue  thus  joined  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiffs,  and  that  judg- 
ment thereupon  was  rendered  for  the  plaintiffs. 
The  plaintiffs  rested.  The  counsel  for  the  de- 
fendant contended  that  it  was  incumbent  on 
the  plaintiffs  to  show  that  the  attorney, who,  it 
was  averred  in  the  record  had  appeared  for  the 
defendant,  was  authorized  by  the  defendant  to 
appear  for  him,  and  having  failed  to  do  so, 
that  the  plaintiffs  ought  to  be  nonsuited.  The 
question  was  reserved  by  the  judge.  The  de- 
fendant produced  an  exemplification  of  the 
proceedings  in  the  C.  P.  of  Worcester,  from 
which  it  appeared  that  the  suit  was  commenced 
by  attachment;  that  bank  notes  to  the  value  of 
$75.26,  and  a  quantity  of  machine  irons  of  the 
value  of  $1,  both  the  property  of  the  defend- 
ant, were  attached  by  the  sheriff  ;  that  the  de- 
fendant was  not  found  in  the  bailiwick  of  the 
sheriff,  and  that  he  summoned  Ephraim  Hinds, 
Esq.,  the  attorney  of  the  defendant,  by  giving 
him  a  copy  of  the  writ.  It  also  appeared  from 
the  exemplifications  produced,  that  an  execu- 
tion had  been  issued  in  July,  1820,  on  the  judg- 
ment, which  had  not  been  returned  in  July, 
1828.  The  defendant's  counsel  insisted  that  as 
the  proceeding  was  in  rem,  and  an  execution 
had  been  shown  to  have  issued,  the  judgment 
ought  to  be  presumed  to  be  satisfied.  The 
449*]  judge,  however,  directed  the  jury  *to 
find  a  verdict  for  the  plaintiffs,  subject  to  the 
opinion  of  this  court,  which  they  accordingly 
did,  and  the  cause  was  now  heard  on  a  case 
made. 

Messrs.  L.  Hoyt  and  B.  F.  Butler,  for 
plaintiffs. 

Mr.  A.  C.  Paige,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  When  this 
cause  was  formerly  before  this  court,  4  Cow., 
292,  it  was  decided  that  it  was  competent  for 
the  defendant  to  show  that  the  Court  of  C.  P. 
of  the  County  of  Worcester,  in  the  State  of 
Mass.,  had  not  jurisdiction  over  the  person  of 
the  defendant ;  and  if  a  want  of  jurisdiction 
WEND.  6. 


appeared,  no  credit  would  be  given  to  the 
judgment.  The  plea  then  before  the  court,the 
sufficiency  of  which  was  the  subject  of  discus- 
sion, did  not  go  far  enough  ;  for  though  it 
might  be  true  that  the  defendant  was  an  inhab- 
itant  of  Schenectady,  and  had  been  from  the 
commencement  of  the  suit  till  the  time  of  the 
rendering  judgment  thereon,  it  did  not  follow 
;hat  the  court  which  rendered  the  judgment 
liad  not  jurisdiction  of  the  person  of  the  de- 
fendant. The  present  plea  is  sufficient  in  form 
and  substance,  and  denies  the  jurisdiction  of 
the  court.  The  plaintiffs  in  their  replication 
affirm  that  jurisdiction  in  consequence  of  the 
appearance  of  the  defendant  by  his  attorney  ; 
and  the  question  is,  whether  the  record  stating 
such  appearance  is,  prima  facie,  sufficient  evi- 
dence of  the  fact  ?  A  determination  of  this 
question  involves  an  inquiry  into  the  effect  of 
a  record  of  a  judgment  in  a  sister  State. 

When  this  question  was  first  presented  in 
this  court  in  the  case  of  Hitchcock  v.  Aicken,  1 
Cai.,  460,  the  subject  underwent  a  full  discus- 
sion, and  it  was  decided  by  three  judges 
against  two,  that  the  judgments  of  courts  in 
other  States  were  to  be  considered  as  foreign 
judgments  only.  Foreign  judgments  are  said 
by  Ld.  Mansfield,  and  Buller,  /.,  Doug.,  6,  n. 
to  be  prima  facie  evidence  of  the  debt,  and  con- 
clusive until  impeached  by  the  other  party.  I 
believe  there  is  no  case  to  be  found  where  rec- 
ords, certified  according  to  the  Act  of  Con- 
gress, have  not  been  considered  sufficient 
proof  of  the  facts  contained  in  them.  [*45O 
In  those  cases  where  it  appeared  by  the  rec- 
ords that  the  courts  rendering  judgment  had 
not  jurisdiction  of  the  person  of  the  defend- 
ant, it  has  been  determined  that  such  judg- 
ments should  not  be  enforced  without  the 
State  in  which  they  were  rendered.  Such  was 
the  case  of  Kibbe  v.  Kibbe,  Kirby,  119.  There 
the  proceedings  were  in  Mass.,  by  attachment; 
no  process  was  served  on  the  defendant,  and 
there  was  no  appearance  by  him.  Such  were 
also  the  proceedings  in  Plielps  v.  Holker,  1  Dall. , 
262;  and  the  Supreme  Court  of  Pa.  considered 
judgments  thus  obtained  in  the  same  light  as 
foreign  judgments,  and  examinable  into.  These 
two  cases  were  decided  in  1786  and  1788,  be- 
fore the  adoption  of  the  present  Constitution, 
but  under  the  Articles  of  Confederation,which 
contain  a  clause  in  relation  to  judgments  of 
other  states,  very  similar  to  that  contained  in 
the  Constitution.  In  Armstrong  v.  Carson's 
Ex'rs,  2  Dall.,  302,  in  the  Circuit  Court  of  the 
U.  S.,  for  the  District  of  Pa.,  such  a  record 
was  held  conclusive,  that  is,  that  it  should 
should  have  the  same  effect  in  Pa.  as  in  the 
court  of  the  State  from  which  it  was  taken. 
The  law  as  pronounced  in  Hitchcock  v.  Aicken, 
was  considered  the  correct  rule,  and  acted 
upon  until  the  decision  of  Mills  v.  Duryee,  7 
Cr.,  481,  in  1813.  In  Mass.,  also,  the  same 
rule  had  prevailed  until  Mar.  1813,  when 
Bisaell  v.  Briggs  was  decided.  9  Mass.,  462. 
It  was  there  held  that  the  judgments  of  the 
courts  in  sister  States  are  in  a  better  situa- 
tion than  foreign  judgments  ;  but  to  entitle 
such  judgments  to  the  full  faith  and  credit 
mentioned  in  the  Federal  Constitution,  the 
court  must  have  had  jurisdiction,  not  only 
of  the  cause,  but  of  the  parties  ;  and  that 
so  far  as  they  had  jurisdiction,  they  are  to 
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have  full  faith  and  credit,  and  the  merits  are 
not  inquirable  into.  In  that  case  it  appeared 
that  process  was  served  on  the  defendant,  that 
he  appeared  and  defended  the  action,  and  it 
was  decided  that  he  could  not,  therefore,  im- 
peach the  judgment.  In  Mills  v.  Duryee,  Mr. 
Justice  Story,  after  referring  to  the  Constitu- 
tion and  the  law  of  Congress,  declares  the  de- 
cisision  of  the  court  to  be,  that  the  record, 
duly  authenticated,  shall  have  such  faith  and 
451*]  credit  everywhere,  as  it  has  *in  the 
courts  of  the  State  from  whence  it  is  taken. 
If  it  is  conclusive  in  such  State,  it  must  be  so 
in  every  other  State.  This  case  was  decided 
in  Feb.,  1813  ;  and  seems  to  have  been  over- 
looked in  1816,  when  the  case  of  Pawling  v. 
Wittson,  13  Johns.,  192,  was  decided.  This 
court  then  again  declared  the  same  rule  appli- 
cable, as  in  Hitchcock  v.  Aicken,  that  a  judg- 
ment in  another  State  was  only  prima  facie  ev- 
idence of  a  debt,  and  may  be  impeached  when 
attempted  to  be  enforced  here  as  unjust,  un- 
fair or  irregular.  In  that  case  it  appeared  by 
the  record  that  the  defendants  had  appeared 
by  an  attorney,  but  the  court  considered  this 
an  appearance  bv  virtue  of  the  power  given  to 
the  garnishers.  The  judgment  against  the  de- 
fendants, as  against  them  personally,  was, 
therefore,  considered  as  without  jurisdiction 
and  void.  The  same  question  came  again 
in  review  in  the  case  of  Borden  jv.  Fitch,  15 
Johns.,  140  ;  and  Ch.  J.  Thompson,  giving 
the  opinion  of  this  court,  declares  that  the  true 
construction  of  the  case  of  Mitts  v.  Duryee,  is, 
that  it  was  intended  only  to  decide  that  the 
judgment  was  conclusive  when  the  defendant 
was  arrested,  or  had  in  some  way  appeared, 
and  had  an  opportunity  of  defending  the  orig- 
inal suit.  In  Andrews  v.  Montgomery,  19  Johns. , 
162,  the  case  of  Mills  v.  Duryee,  was  recognized 
as  authority,  and  a  sound  exposition  of  the 
Constitution  and  laws  of  Congress,  subject  to 
the  qualifications  annexed  by  Ch.J. Thompson. 
In  the  case  of  Aldrich  v.  Kinney,  4  Conn.,  380, 
Ch.  J.  Hosmer  reviews  all  the  cases,  and  comes 
to  the  same  conclusion,  that  the  records  of  the 
courts  of  other  States  are  conclusive  in  cases 
only  where  they  had  jurisdiction  of  the  cause, 
and  of  the  person  of  the  defendant.  In  Hall 
v.  Williams,  6  Pick.,  237,  Ch.  J.  Parker  has 
expressed  the  same  opinion  as  to  the  case  of 
Mills  v.  Duryee,  that  in  all  instances  the  juris- 
diction of  the  court  rendering  judgment  may 
be  inquired  into.  In  this  case  the  defendants 
pleaded  to  an  action  on  a  judgment  in  Ga.:  1. 
That  neither  of  the  defendants  had  notice  of 
the  suit,  was  served  with  process,  or  appeared; 
and  2.  That  Fiske,  one  of  the  defendants,  was 
not  an  inhabitant  of  Ga.,  was  not  served  with 
452*]  process,  had  no  notice,  and  never  *ap- 
peared.  The  plaintiffs  replied  that  the  defend- 
ants were  estopped  by  the  record  from  deny- 
ing notice  and  appearance.  By  the  record  it 
appeared  that  the  suit  was  brought  in  Ga. 
against  Williams  and  Fiske;  the  officer  re- 
turned that  he  had  served  a  copy  on  Williams, 
and  that  Fiske  was  not  found  ;  Williams  ap- 
peared by  W.  Gordon,  his  attorney,  and  plead- 
ed non  assumpsit.  Afterwards  it  is  stated  in 
the  record  that  both  defendants  came  by  their 
attorney  within  named,  and  the  jury  found  a 
verdict  against  both,  and  judgment  is  rendered 
against  both.  The  court  held  that  this  recital 
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in  the  record  was  not  an  assertion  that  Gordon 
appeared  for  Fiske,  for  it  appeared  by  the 
same  record  that  he  appeared  for  Williams 
only.  The  court  were  further  of  opinion,  with 
the  Supreme  Court  of  Conn.,  that  if  it  ap- 
peared that  the  court  rendering  judgment  had 
jurisdiction,  the  record  is  conclusive  evidence 
of  the  debt;  that  is,  if  it  appears  affirmatively 
that  the  defendant  was  duly  served  with  proc- 
ess within  the  State,  or  actually  appeared  and 
defended  the  suit,  or  appeared  by  attorney 
duly  authorized;  which  latter  fact  may  be 
contested,  the  record  being  only  prima  facie 
evidence  of  that  fact,  because  no  proof  is  ordi- 
narily required  of  authority  to  act  as  attorneys. 
In  the  case  of  Starbuck  v.  Murray,  5  Wend., 
148,  recently  decided  by  this  court,  this  sub- 
ject is  discussed  at  length  by  Mr.  Justice  Mar- 
cy,  and  the  same  conclusion  adopted  as  in 
Conn,  and  Mass.,  that  the  record  \sprima  fa- 
cie evidence  only  to  prove  the  jurisdiction  of 
the  court,  and  that  the  defendant  is  at  liberty 
to  show  that  he  never  was  served  with  a 
process,  nor  appeared  in  the  court  whose  judg- 
ment is  sought  to  be  enforced  against  him. 
That  a  party  who  appears  in  a  cause  and 
pleads  to  the  merits  is  estopped  from  denying 
the  jurisdiction  of  the  court,  is  not  a  new 
principle,  though  it  has  recently  been  recog- 
nized in  the  cases  cited  by  the  plaintiff's  coun- 
sel. 6  Madd.  &  Geld.,  375,  398,  and  Davis  v. 
Packard,  in  the  Court  of  Errors,  6  Wend.,  327. 

The  records  produced  by  the  defendant  do 
not  alter  the  case.  By  them  it  appears  that  the 
defendant  was  not  personally  served  with  proc- 
ess, and  that  an  attachment  was  served  upon 
bank-bills,  as  the  property  of  the  defendant. 
But  *this  does  not  disprove  the  fact  [*453 
that  he  appeared  by  his  attorney,  Ephraim 
Hinds;  this  fact  appears  from  the  record,  and 
also  from  the  exemplification  of  the  plea  on  file. 
There  is  no  inconsistency  between  the  facts. 
Although  the  defendant  was  not  served  with 
process,  still  he  may  have  authorized  an  attor- 
ney to  appear  for  him,  and  litigate  the  plaint- 
iffs' claim  against  him  ;  and  such  is  the  pre- 
sumption arising  from  the  fact  that  an  attor- 
ney did  appear  and  plead  to  the  merits  of  the 
action. 

An  examination  of  the  cases  results  in  the 
establishment  of  the  following  proposition  : 
that  the  judgment  of  a  court  of  general  juris- 
diction, in  any  State  in  the  Union,  is  equally 
conclusive  upon  the  parties  in  all  the  other 
States,  as  in  the  State  in  which  it  was  rendered. 
This,  however,  is  subject  to  two  qualifications: 
1.  If  it  appear  by  the  record  that  the  defend- 
ant was  not  served  with  process,  and  did  not 
appear  in  person  or  by  attorney,  such  judg- 
ment is  void;  and  2.  If  it  appear  by  the  record 
that  the  defendant  appeared  by  attorney,  the 
defendant  may  disprove  the  authority  of  such 
attorney  to  appear  for  him. 

The  defendant  in  this  case  was  permitted  to 
disprove  the  authority  of  the  attorney  who  ap- 
peared for  him,  but  did  not  attempt  it.  The 
record  at  common  law  was  primafacie  evidence 
of  the  truth  of  that  fact,  as  well  as  all  other 
facts  contained  in  it.  Under  the  Constitution 
and  laws  of  Congress,  and  the  decisions  upon 
them,  the  record  is  conclusive  evidence  of  ev- 
ery fact  contained  in  it  ;  but  the  authority  of 
the  attorney  toappear  for  the  defendant,  isnot 
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a  fact  asserted  by  the  record  ;  if  it  were,  it 
•would  be  only  prima  facie  evidence  of  such 
fact,  and  the  defendant  might  disprove  it;  but 
being  prima  facie  evidence,  it  is  conclusive 
when  uncontradicted. 

No  presumption  of  payment  can  be  drawn 
from  the  facts  of  an  execution  having  issued, 
and  its  remaining  unreturned ;  no  evidence 
having  been  given  of  a  levy  upon  the  property 
of  the  defendant  by  virtue  of  such  execution. 
The  plaintiffs  are  entitled  to  judgment  for  the 
amount  of  the  verdict. 

Judgment  for  plaintiffs. 

Cited  in— 13  Wend.,  416 ;  17  Wend..  485  ;  23  Wend., 
295;  1  Hill,  599;  2  Hill,  66;  1  Sandf .  Ch.,  147 ;  4Sandf., 
Ch.,  192 ;  3  N.  Y.,  137  ;  18  N.  Y.,  96 ;  28  N.  Y-,  653  ;  32  N. 
Y..  64 :  41  N.  Y..  275,  278;  45  N.Y.,  541  (6  Am.  Rep.,  137); 
46  N.  Y.,  33  (7  Am.  Rep.,  301) :  53  N.  Y..  600 ;  63  N.  Y., 
125 ;  (20  Am.  Rep.,  514) ;  70  N.  Y.,  257  (26  Am.  Hep., 
592) ;  76  N.  Y.,  83 ;  90  N.  Y.,  508 :  4  Lans.,  392 ;  3  Barb., 
99 ;  6  Barb.,  610,  615,  625  ;  10  Barb.,  Ill ;  12  Barb.,  647 ; 
19  Barb.,  188 ;  34  Barb.,  464 ;  42  How.  Pr.,  312 ;  47 
How.  Pr.,  471 ;  4  Abb.  Pr.,  166 ;  13  Abb.  Pr.,  153;  19 
Abb.  Pr.,  237 ;  2  Hall.,  372 ;  1  Duer,  154 ;  Super.,  129 ; 
4  Bradf.,  208 :  10  Leg.  Obs.,  180 ;  18  Wall.,  464 ;  21 
Wall.,  455 ;  1  Wood  &  M.,  178 ;  3  Wood  &  M.,  115 ; 
15  Kas.,  286;  19  Kan.,  455-463;  25  Mich.,  271;  37 
Mich.,  350 ;  18  Minn..  535 ;  32  111.,  310 ;  31  Am.  Dec., 
481  (6  Watts.,  398) ;  39  Am.  Dec.,  433  (4  Scam.,  563) ; 
42  Am.  Dec..  199  03  Ohio.,  209) ;  44  Am.  Dec.,  691 
(3  Gilm.,  397) ;  15  Am.  Rep.,  662  (48  Ga.,  50) ;  27  Am. 
Rep..  148, 152  (19  Kan..  458). 
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Action  on  Sheriffs'  Bond — Assignment  of  Breach 
of  Bond — What  Sufficient — Pleading — Notice 
to  Sureties — Defense — Demurrer. 

A  sheriff's  bond  that  he  will  execute  the  duties  of 
his  office  without  fraud,  deceit  or  oppression,  is 
broken  if  he  be  guilty  of  any  defaulter  misconduct. 

Where  a  con  tract  provides  for  the  performance  or 
omission  of  a  single  act,  a  breach  in  the  words  of 
the  contract,  either  negatively  9r  affirmatively,  or 
in  words  co-extensive  with  the  import  or  effect  of 
the  contract,  is  sufficient ;  but  where  it  requires 
many  things  to  be  performed  or  omitted,  the  per- 
formance or  omission  of  any  one  of  which  would 
constitute  a  breach,  a  particular  breach  must  be 
specified  in  the  assignment ;  and  accordingly,  it  was 
held,  in  this  case,  where  the  condition  of  the  bond 
was  that  a  sheriff  should  in  all  things  perform  the 
duties  of  bis  office,  and  it  was  assigned  fora  breach 
that  he  did  not  well,  etc.,  in  all  things  perform,  etc., 
that  the  breach  was  not  well  assigned. 

Athough  one  breach  be  bad,  if  there  be  a  breach 
well  assigned  in  the  same  count  of  the  declaration, 
the  plaintiff  will  notwithstanding  be  entitled  to 
judgment  on  demurrer,  but  will  not  be  permitted 
to  assess  damages  on  the  defective  breach. 

In  an  action  against  a  sheriff  and  his  sureties,  for 
not  paying  over  moneys  received  from  presidents 
of  courts-martial,  it  is  not  necessary  in  the  breach 
to  state  the  names  of  the  presidents,  nor  by  whom, 
or  under  what  authority  they  were  appointed ;  a 
general  reference  to  the  Act  of  the  Legislature  un- 
der which  the  courts-martial  were  held  is  sufficient. 

Nor  is  it  necessary  in  such  action,  where  a  suit 
against  the  sheriff  and  a  recovery  against  him  are 
averred,  to  allege  notice  to  the  sureties  of  such  suit. 

It  is  no  cause  of  demurrer  to  a  breach,  that  the 
plaintiff  claims  more  than  he  is  entitled  to. 

It  is  no  answer  to  an  action  on  a  sheriff's  bond, 
that  he  sought  to  be  charged  for  the  non-perform- 
ance of  duties  created  subsequently  to  the  Act  un- 
der which  the  bond  is  executed,  provided  that  such 
duties  existed  at  the  date  of  the  bond.  If  new  du- 
ties were  imposed  subsequently  to  the  giving  of  the 
bond,  it  seems  it  would  be  otherwise. 

Citations— 1  R.  L.,  418 ;  1  Chit.  PL,  326 ;  2  Saund., 
181  b,  c;  Com.  Dig.,  tit.  Pleader,  c,  45,  46 ;  Lawes,  PI., 
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262 ;  5  Johns.,  168 ;  8  Johns.,  Ill :  Skin.,  344  ;  7  Price, 
550;  2  Saund.,  379;  5  Barn.  &  Aid.,  712;  1  Dowl.  & 
R.,  361 ;  3  T.  R.,  374 ;  Act,  Apr.  21, 1818. 

DEMURRER  to  declaration.  The  declara- 
tion is  in  debt  on  bond,  bearing  date  Feb. 
12,  1819,  reciting  that  Gilbert  Ket cham  was  ap- 
pointed sheriff  of  Dutchess,  Feb.  9,  then  in- 
stant.and  conditioned  that  he  "should  well  and 
faithfully,  in  all  things,  perform  and  execute 
the  office  of  sheriff  of  the  County  of  Dutchess, 
during  his  continuance  in  the  said  office  by  virt- 
ue of  the  said  appointment,  without  fraud,  de- 
ceit or  oppression. "  It  is  executed  by  Ketcham, 
the  defendant,  and  one  other  person.  Two 
breaches  are  assigned:  first,  that  Ketcham  did 
not  well  and  *faithfully,  in  all  things,  [*455 
perform  and  execute  the  office  of  sheriff  of  the 
said  County  of  Dutchess,  during  his  continu- 
ance in  the  said  office  by  virtue  of  the  said  ap- 
pointment, without  fraud,  deceit  or  oppression, 
but  wholly  neglected  and  refused  so  to  do, 
contrary  to  the  form  and  effect  of  the  condition 
of  the  said  writing  obligatory  ;  and,  second, 
that  Dec.  11,  1819,  Ketcham,  as  such  sheriff, 
had  and  received,  to  and  for  the  use  of  the 
plaintiffs,  the  sum  of  $500,  being  the  amount 
of  certain  military  fines  paid  over  to  him  by 
certain  presidents  of  courts-martial,  pursuant 
to  the  Act  entitled,  "  An  Act  to  Organize  the 
Militia,"  passed  Apr.  21,1818,  and  the  further 
sum  of  $500,  being  the  amount  of  other  mili- 
tary fines,  collected  by  him  on  warrants  before 
that  time  issued  by  certain  presidents  of  courts- 
martial,  pursuant  to  the  said  Act,  and  deliv- 
ered to  him,  as  such  sheriff,  to  be  executed  ; 
amounting,  in  the  whole,  to  the  sum  of  $1,000; 
and  that  Ketcham  neglected  and  refused  to  pay 
over  the  money,  and,  on  the  contrary  thereof, 
converted  it  to  his  own  use.  It  is  then  averred 
that  Oct.  1,7,  1825,  the  plaintiffs  commenced  a 
suit  against  Ketcham  for  the  recovery  of  the 
money  ;  that  in  Aug.,  1826,  a  judgment  was 
recovered  against  him  for  $704.56;  that  &  fieri 
facias  was  issued  on  such  judgment,  which,  in 
Oct.  1826,  was  returned  nulla  bona,  whereby 
an  action  accrued  against  the  defendants,  con- 
cluding in  the  usual  manner. 

The  defendant,  Brush,  demurs  generally  and 
assigns  the  following  as  special  causes:  1.  That 
in  the  first  breach  it  is  not  stated  how,  or  in 
what  manner  Ketcham  has  failed  to  perform;  2. 
That  the  defendant,  as  surety  for  Ketcham.  is 
not  liable  for  moneys  received  and  held  by  him, 
unaccompanied  by  fraud,  deceit  or  oppression; 
3.  That  the  bond  declared  on,  being  executed 
pursuant  to  the  Act  Concerning  Sheriffs,  passed 
in  1813,  the  surety  is  not  liable  for  moneys  re- 
ceived or  collected  by  Ketcham  as  military 
fines,  under  the  Act  to  Organize  the  Militia, 
passed  in  1818  ;  and  4.  That  the  names  of  the 
presidents  of  the  courts-martial  are  not  stated, 
nor  is  it  shown  by  whom,  or  by  what  author- 
ity they  were  appointed  ;  what  species  of 
court-martial  they  were  presidents  of,  nor  to 
what  corps  of  the  militia  they  belonged,  etc. 
*Mr.  S.  Sherwood,  for  defendant.  [*456 
Mr.  Greene  C.  Bronson,  Atty-Qen.,  for 
plaintiff. 

By  the  Court,  Marcy,  J.  We  are  first  to 
inquire  what  amounts  to  a  breach  of  the  con- 
dition of  the  bond.  It  is  said  by  the  defend- 
ants counsel,  that  the  receipt  of  moneys  by 

1167 


456 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1831 


Ketcham,  the  sheriff,  and  the  detention  of  the 
same,  would  not  be  a  breach  of  the  bond,  un- 
less accompanied  by  actual  fraud,  deceit  or 
oppression.  The  condition  of  the  bond  in  this 
case,  conforms  to  the  Statute  of  1813,  relative 
to  sheriffs,  and  may  be  broken  without  a  posi- 
tive act  of  fraud,  deceit  or  oppression.  What 
is  the  sheriff  to  do  in  order  to  prevent  the  pen- 
alty attaching  to  him  and  his  sureties?  He  is 
faithfully  to  execute  the  office  without  fraud, 
etc.  Does  he  fulfill  this  condition  if  he  does 
not  execute  the  office?  I  apprehend  not.  His 
neglect  of  duty  is  a  breach  of  the  bond,  al- 
though it  should  not  involve  in  it  any  positive 
act  of  fraud,  deceit  or  oppression.  To  keep 
the  bond  whole,  he  must  do  his  duty  faithful- 
ly and  he  must  do  it  without  deceit,  fraud  or 
oppression.  That  this  is  the  true  construction, 
is  evident  from  other  parts  of  the  Act  prescrib- 
ing the  condition  of  the  bond  and  the  duties  of 
sheriff.  1  R.  L.,  418.  The  6th  section  pro- 
vides, that  in  case  of  a  recovery  by  any  party 
aggrieved  against  any  sheriff  for  any  default 
or  misconduct  in  his  office,  the  justices  of  the 
Supreme  Court  may  order,  at  the  instance  of 
the  party  aggrieved,  the  bond  to  be  put  in  suit 
against  such  sheriff  and  his  sureties.  The  Leg- 
islature must,  therefore,  have  considered  a  de- 
fault by  the  sheriff  in  his  office,  a  breach  of  the 
condition  of  the  bond.  The  refusing  and  neg- 
lecting to  pay  money  received  by  him  as  sher- 
iff, is  such  a  default  as  is  contemplated  by  the 
6th  section  of  the  Act. 

But  it  is  said  the  breach  first  assigned  is  too 
general.  The  rule  is  that  the  breach  is  well  as- 
signed if  it  be  in  the  words  of  the  contract, 
either  negatively  or  affirmatively,  or  in  words 
co-extensive  with  the  import  and  effect  of  it.  1 
Chit.  PL,  326;  2  Saund.  181  b,  c;  Com.  Dig., 
tit.  Pleader,  ch.  45,  46.  This  is  not  only  the 
general,  but  perhaps,  the  universal  rule,  where 
the  contract  or  condition  of  the  bond  provides 
for  a  single  act  to  be  done;  but  where  it  re- 
457*]  quires  many  *things,  the  omission  of 
any  one  of  which  would  constitute  a  breach,  a 
particular  breach  should  be  specified  in  the  as- 
signment. Lawes,  Pleading,  262.  The  case  of 
Hughes  v.  Smith,  5  Johns.,  168,  was  supposed 
to  be  an  authority  to  sustain  the  first  breach. 
That  was  a  suit  on  a  bond  given  by  the  defend- 
ants, with  a  condition  that  Smith,  who  had 
been  appointed  a  deputy-sheriff,  should,  in  all 
things,  execute  the  office  of  deputy  with- 
out fraud  or  oppression,  so  that  the  plaintiff 
should  not  be  made  liable  for  the  payment  of 
any  damages  or  money  in  consequence  of  his 
acts  as  deputy.  One  of  the  breaches  was  that 
the  plaintiff  had  been  made  liable  for  the  pay- 
ment of,  and  had  paid,  divers  sums  of  money, 
to  wit:  $1,000,  in  consequence  of  the  negli- 
gence of  Smith,  and  acts  done  by  him.  This 
assignment  was  held  to  be  sufficient;  but  it  is 
a  compliance  with  the  last  rule,  or  rather  the 
exception  to  the  general  rule;  for  it  shows  a 
particular  breach,  viz. :  money  to  the  amount 
of  $1,000  received  by  the  deputy,  which  hehad 
refused  to  account  for  and  pay  over.  This 
assignment  is  very  different  from  one  which 
should  have  merely  alleged  that  he  had  not, 
in  all  things,  executed  the  duties  of  his  office, 
etc.  The  object  of  the  assignment  of  a  breach 
is  to  apprise  the  partv  of  what  he  is  called  on 
to  answer.  In  Smithy.  Jansen,  8  Johns.,  Ill, 
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this  court  held  that  in  an  action  of  debt  on  a 
bond,  the  suggestion  of  a  breach,  generally,  in 
the  words  of  the  condition,  is  sufficient,  with- 
out alleging  particular  damages.  That  was  a 
case  falling  within  the  general  rule;  a  single 
act  was  to  be  done  to  keep  the  condition.  Smith 
was  to  remain  a  faithful  prisoner.  The  sug- 
gestion, generally,  in  the  words  of  the  condi- 
tion, show  the  defendants  what  violation  of  the 
condition  was  relied  on  by  the  plaintiff.  As 
the  condition  of  the  bond  on  which  this  action 
is  brought  might  have  been  broken  in  many 
ways,  and  by  acts  almost  numberless,  the  as- 
signment of  a  breach  in  the  words  of  it  does 
not  appear  to  me  to  be  sufficient.  It  does  not 
show,  as  it  is  required  to  do,  the  subject-mat- 
ter of  the  complaint.  Skinn.,  344;  7Priee.  550. 
The  first  breach,  therefore,  which  only  alleges 
that  Ketcham  did  not  well  and  faithfully  per- 
form and  execute  the  *office  of  sheriff,  [*458 
etc.,  without  fraud,  deceit  or  oppression,  but 
neglected  and  refused  so  to  do,  is  too  general. 
If  it  was  the  only  breach  upon  the  record,  the 
inconvenience  and  hardship  of  requiring  the 
sheriff  or  his  sureties  to  come  into  court  with 
no  other  notice,  and  justify  his  whole  official 
conduct,  would  be  most  manifest. 

But  is  the  objection  to  an  insufficient  breach 
removed  by  other  breaches  that  are  sufficient, 
in  the  same  count  of  the  declaration?  In  Pink- 
ney  v.  Iriliab.  of  East  Hundred,  in  Rutland  Co. 
2  Saund.,  379,  it  was  said  by  Saunders,  coun- 
sel, and  the  court  concurred  with  him  in  opin- 
ion, that  if  covenant  be  brought,  and  divers 
breaches  are  assigned,  and  some  are  good  and 
others  bad,  and  the  defendant  demur  to  the 
whole  declaration,  the  plaintiff  shall  have  judg- 
ment for  those  breaches  that  are  well  assigned, 
and  shall  be  barred  of  the  residue.  If  dama- 
ges are  assessed  on  the  bad  breach  he  must  en- 
ter a  remittitur  damna.  The  same  doctrine  is 
recognized  in  Orton  v.  Butler,  5  Barn.  &  Aid., 
712;  1  Dowl.  &  Ry.,  361.  If  this  is  the  rule  to 
be  applied  to  actions  of  covenant,  it  surely 
must  be  applicable  to  debt  on  bond.  If,  there- 
fore, the  other  breach  specified  in  the  declara- 
tion is  well  assigned,  the  plaintiffs  must  have 
judgment  on  the  demurrer,  notwithstanding 
the  defectiveness  of  the  first;  but  they  will  be 
precluded  from  assessing  any  damages  under 
that  breach. 

Various  objections,  however,  are  made  to  the 
other  breach.  The  first  is,'  that  it  does  not 
name  the  presidents  of  the  courts-martial  who 
paid  the  money  to  the  sheriff,  or  issued  the 
warrants  on  which  it  was  collected;  by  whom 
the  courts  were  appointed;  what  was  their 
character,  or  to  what  corps  they  belonged.  All 
these  things,  so  far  as  they  are  required  to  be 
shown,  are  sufficiently  made  known  by  the  ref- 
erence which  is  made,  in  assigning  this  breach, 
to  the  provisions  of  the  Act  of  Apr.  21,  1818, 
to  Regulate  the  Militia.  It  certainly  is  not  nec- 
essary in  assigning  breaches  in  an  action  against 
a  sheriff  and  his  sureties  for  not  paying  over 
money  collected  on  several  executions,  to  state 
the  names,  or  set  forth  the  commissions  of  the 
judges  before  whom  the  judgments  were  re- 
covered. In  the  case  of  Hughes  v.  Smith,  the 
*breach  assigned  was  simply  that  the  [*459 
deputy  had  collected  moneys  as  under-sheriff, 
which  he  had  refused  to  pay.  It  was  not  stated 
from  whom,  on  what  writs,  or  in  what  man- 

WEND.  6. 


1831 


NOYES  v.  CHAPIN. 


459 


ner  the  money  had  been  received,  yet  this 
breach  was  held  to  be  sufficient. 

It  was  also  urged  that  the  sureties  of  Ketch- 
.am  should  have  been  notified  of  the  suit  against 
him,  and  that  fact  should  have  been  stated  in 
assigning  the  breach.  This  objection  is  not, 

I  apprehend,  well  founded.    When  the  plaint- 
iffs offer  the  judgment  against  Ketcham  as  ev- 
idence to  establish  the  breach  assigned  for  not 
paying  the  moneys  he  has  collected,  the  ques- 
tion of  notice  may  be  agitated,  in  order  to  de- 
termine whether  Brush,  the  surety,  is  conclud- 
ed by  it. 

The  judgment  against  Ketcham,  it  is  said, 
was  obtained  for  moneys  received  by  him 
under  his  appointment  in  1819  and  1820,  and 
the  bond  on  which  this  suit  is  brought,  only 
Telates  to  his  conduct  under  his  appointment 
in  1819.  This  objection  rests  on  an  allegation 
which  contradicts  the  averments  in  the  declara- 
tion, which  are  admitted  by  the  demurrer. 
The  moneys  in  regard  to  which  the  breaches 
.are  assigned,  are  charged  to  have  been  received 
by  Ketcham,  during  his  continuance  in  office 
under  his  appointment  of  1819,  to  wit :  Dec. 

II  of  that  year.  If  this  could  be  considered  an 
insufficient  answer  to  the  objection,  there  is 
.•another  which  I  think  cannot  be  disputed.    If 
a  part  of  a  breach  be  improperly  assigned,  the 
defendant  cannot  demur  to  the  whole  of  it. 
Abbott,  Ch.  J.,  says,  in  Amory  v.  Brodrick,  5 
Barn.  &  Aid.,  712,  in  answer  to  a  demurrer  to 
a  breach  which  claimed  direct  and  consequen- 
tial damages,  and  the  plaintiff  was  only  en- 
titled to  the  direct  damages:  "  It  is  sufficient  to 
say,  that  it  is  no  good  ground  of  demurrer  to 
the  whole  breach,  that  the  consequential  dam- 
ages are  not  recoverable.     The  plaintiff  is  en- 
titled to  recover  some  damage,  and  that  is  suf- 
ficient to  support  the  breach."    The  case  of 
Duffield  v.  Scott,  3  T.  R.,  374,  is  an  authority 
that  bears  strongly  on  the  same  point.     The 
replication  in  that  case  assigned  a  breach,  and 
•claimed  a  specific  sum,  a  part  of  which  (as  it 
is  alleged  in  relation  to  the  judgment  recovered 
against  Ketcham  in  this  case)  the  defendant 
46O*]  was  not  *liable  to  pay.     Buller,  J.,  re- 
marks: "It  is  said  the  plaintiff  has  demanded 
three  things  by  his  replication;  if  he  is  entitled 
to  one  of  these,  he  must  have  judgment."  The 
three  things  spoken  of  by  Justice  Buller,  were 
as  much  a  whole  as  the  judgment  mentioned 
in  the  second  breach  in  the  declaration  in  this 
•case.     The  plaintiff  there  claimed   £120,  of 
which  about  £20  were  costs,  which  the  defend- 
ant contended  he  was  not  liable  to  pay.  Bayley, 
J.,  in  commenting- on  that  case,  says:  "  Upon 
demurrer,  it  was  argued  that  the  replication 
could  not  be  supported,  because  the  plaintiffs 
had  assigned  a  breach  for  the  non-payment  of 
a  gross  sum,  part  of  which  the  defendant  was 
not  bound  to  pay;  but  it  was  held  that  the  de- 
murrer could  not  be  supported,  for  the  defend- 
ant was  at  all  events  answerable  for  the  debt, 
and  it  was  no  objection  to  the  action  that  the 
plaintiffs  sought  to  recover  more  than  they 
were  actually  entitled  to."    It  would  seem  to 
be  established  by  these  authorities,  that  it  is  no 
objection  to  the  breach  assigned  by  the  plaint- 
iffs here.which  a  demurrer  can  reach,  that  they 
•claim  the  whole  judgment  recovered  against 

Ketcham  as  an  item  of  damages,  when  they 
-are  entitled  only  to  recover  for  that  part  of  it 
WEND.  6. 


which  is  for  the  moneys  received  by  him  under 
his  appointment  of  1819.  That  objection  will 
properly  arise  on  the  assessment  of  damages. 
The  plaintiffs  may  claim  in  their  breach  more 
than  they  are  entitled  to,  if  they  also  claim 
what  they  are.  entitled  to,  and  the  breach  can- 
not be  demurred  to;  but  when  put  to  their 
proof  of  damages,  they  can  recover  only  such 
as  are  within  the  condition  of  the  bond. 

There  was  aground  of  defense  urged  on  the 
argument,  which  went  to  the  entire  cause  of 
action.  The  bond  was  given  pursuant  to  an 
Act  passed  in  1813,  and  the  moneys  for  which 
a  recovery  is  sought  in  this  action  against  the 
sureties,  were  received  and  collected  pursuant 
to  an  Act  of  1818.  The  condition  of  the  bond, 
the  defendant  insists,  does  not  relate  to  such 
new  duties  as  may  have  been  imposed  on  sher- 
iffs subsequently  to  the  Act  directing  the  bond 
to  be  given.  This  position  appears  to  me  to  be 
wholly  unsustainable.  The  Law  of  1813  was 
prospective;  it  applied  to  future  duties,  as  well 
as  to  future  officers.  When  the  sureties,  in 
1819.  executed  *the  bond  which  is  the  [*461 
foundation  of  this  suit,  and  became  obligated 
that  Ketcham  should  faithfully  perform  the 
duties  of  his  office,  they  could  not  have  had 
reference  to  such  duties  only  as  were  required 
of  a  sheriff  in  1813.  The  bond,  whenever  exe- 
cuted, referred  to  the  duties  at  that  time  pre- 
scribed by  law.  If,  after  the  bond  had  been 
given  by  the  sureties,  new  duties  had  been  im- 
posed, and  the  sheriff  had  made  default  in  the 
performance  of  them,  a  very  different  question 
might  have  arisen.  The  condition  of  the  bond, 
executed  by  the  defendants  in  1819,  referred  to 
the  duties  then  exacted  of  the  sheriff. 

Judgment  f oi' plaintiffs,  with  leave  to  defend- 
ant to  amend,  on  payment  of  costs. 

Cited  in— 13  Wend.,  451 :  41  N.  Y.,  275  ;  1  Hilt.,  468. 


NOYES  AND  HUBBARD  v.  CHAPIN. 

Contracts — Consent  of  Owner  to  Laying   Out 
Road — Statute  of  Frauds. 

A  promise  to  pay  the  owner  of  land  a  specific  sum, 
on  his  consenting  to  have  a  public  road  or  highway 
laid  through  his  lands,  is  not  within  the  Statute  of 
Frauds,  and  may  be  enforced  by  action,  if  such  road 
be  laid  out  and  occupied  as  such. 

The  public  acquire  an  interest  in  such  road,  al- 
though there  be  no  writing  to  pass  the  title  of  the 
owner,  the  Statute  Regulating  High  ways  providing 
for  the  laying  out  of  a  road  by  the  consent  of  the 
owner. 

Citations— 2  K.  L.,  275 ;  8  Johns.,  256 ;  10  Johns.. 
109. 

ERROR  from  the  Cortland  C.  P.  The  plaint- 
iffs declared  in  assumpsil  for  that  the  de- 
fendant, on.  etc.,  at,  etc.,  in  consideration  that 
the  plaintiffs,  at  the  special  instance  and  re- 
quest of  the  defendant,  would  let  a  certain 
public  road  or  highway  be  laid  out,  and  run 
over  and  across  the  land  of  the  plaintiffs,  sit- 
uate in,  etc.,  and  be  opened,  used,  and  enjoyed 
as  a  public  highway,  undertook,  and  then  and 
there  promised  the  plaintiffs  to  pay  them  a  cer- 
tain sum  of  money,  to  wit:  the  sum  of  $75. 
Then  followed  an  averment  that  the  plaintiffs 
permitted  the  said  public  road  or  highway  to 
be  laid  out  and  run  over  and  across  their  land, 
and  to  be  opened,  used,  and  enjoyed  as  a  pub- 
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lie  highway.  The  declaration  contained  vari- 
ous other  counts  substantially  like  the  above, 
and  also  the  money  counts.  The  defendant 
462*]  pleaded  the  general  issue,  *and  the 
cause  was  tried  in  Dec.,  1829.  A  witness  for 
the  plaintiffs  testified  that  he  and  two  other 
persons  were  commissioners  of  highways  for 
the  Town  of  Homer,  in  the  County  of  Cort- 
land,  in  Che  year  1827;  that  in  the  spring  of 
that  year,  application  was  made  to  the  commis- 
sioners, by  the  defendant,  to  lay  out  a  public 
highway  across  the  premises  of  the  defendant 
and  a  farm  occupied  by  the  plaintiffs;  that  the 
commissioners  declined  to  lay  out  such  high- 
way across  the  premises  of  the  plaintiffs,  and 
have  the  damages  a  charge  against  the  town; 
that  a  few  days  thereafter,  the  defendant  again 
called  on  him,  and  stated  that  he  had  made  a 
bargain  with  the  plaintiffs;  that  they  had  agreed 
to  let  the  road  to  be  laid  out,  without  making 
any  claim  on  the  town  for  damages;  and  that 
he  had  agreed  to  pay  them  $75  for  the  same. 
The  plaintiffs  confirmed  the  statement  made 
by  the  defendant,  and  the  commissioners  then 
proceeded,  in  Apr.,  1827,  and  laid  out  the  road 
across  the  plaintiffs'  farm.  It  was  opened  im- 
mediately thereafter,  and  had  since  remained 
open,  and  was  traveled  as  a  highway.  This 
witness  testified  that  he  understood  from  one  of 
the  plaintiffs,  that  the  bargain  was  not  in  writ- 
ing. Upon  this  evidence  the  C.  P.  nonsuited 
the  plaintiffs,  on  the  ground  that  the  agree- 
ment was  void  within  the  Statute  of  Frauds, 
and  rendered  judgment  for  the  defendant.  The 
plaintiffs  sued  out  a  writ  of  error. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  plaintiff  in  error.  A  promise  to  pay  for 
land  surrendered  to  the  use  of  a  road  is  good, 
and  an  action  may  be  maintained  upon  it.  8 
Johns.,  253.  By  the  Act  to  Regulate  High- 
ways, 2  R.  L.,  275,  sec.  16,  a  road  cannot  be 
laid  out  through  improved  or  cultivated  land 
without  the  consent  of  the  occupant,  unless 
upon  the  application  of  twelve  freeholders, 
and  when  laid  out  upon  such  application,  the 
owner  of  the  land  is  entitled  to  such  damages 
as  he  may  sustain  thereby,  which  are  to  be 
paid  by  the  town  in  which  the  land  is  situated. 
Here  the  road  was  laid  out,  upon  the  promise 
of  the  defendant  to  pay  the  plaintiffs  a  certain 
sum  of  money  in  lieu  of  a  claim  for  damages 
4($3*J  *they  would  have  had  upon  the  town, 
had  the  road  been  laid  out  without  their  con- 
sent. It  is  not  perceived  how  this  agreement 
can  be  considered  within  the  Statute  of  Frauds. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 
The  plaintiffs  granted  or  surrendered  an  inter- 
est in  lands,  and  no  such  grant  or  surrender  is 
good  unless  it  be  by  deed  or  note  in  writing.  1 
R.L.,  78,  sec.  10.  Any  permanent  right  to  hold 
another's  land  for  a  particular  purpose,  or  to 
enter  upon  it  at  all  times,  without  his  consent, 
is  an  interest  in  land,  and  cannot  pass  but  by 
writing.  11  Mass.,  533;  9  Johns.,  298;  1 
Taunt. ,  402  ;  7  Johns. ,  205.  Highways  are  re- 
garded in  our  law  as  easements,  the  public  hav- 
ing the  right  of  way  with  its  inseparable  inci- 
dents. 15  Johns.,  453.  Right  of  way  is  an 
incorporeal  hereditament  issuing  out  of  land, 
and  is,  therefore,  an  interest  in  or  concerning 
land.  2B1.  Com.,  20,  35.  The  plaintiffs  are 
not  bound  by  their  agreement,  and  may  shut 
up  the  road,  or  require  their  damages  to  be  as- 
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sessed,  and  to  be  levied  and  collected  from  the- 
town.     19  Johns.,  272. 

The  Atty-Oen.,  in  reply.  In  the  cases  cited 
on  the  other  side,  a  right  or  interest  in  land 
was  claimed  and,  therefore,  it  was  held  that 
the  grant  or  surrender  was  void  ;  but  it  never 
has  been  decided  that  a  party,  surrendering  an 
interest  in  land,  in  consideration  of  the  prom- 
ise of  another  to  pay  him  a  specific  sum  of 
money,  cannot  recover  on  such  promise.  The 
plaintiffs  could  not  claim  damages  from  the 
town,  having  consented  to  the  laying  out  of 
the  road,  and  not  to  make  such  claim. 

By  tlie  Court,  Savage,  Gh.  J.  The  only 
question  in  this  case  is,  whether  the  agreement 
between  the  parties  is  void  by  the  Statute  of 
Frauds.  The  substance  of  the  10th  section  of 
that  statute  is,  that  no  interest  in  lands  shall 
be  conveyed,  unless  by  a  writing,  or  by  act  and 
operation  of  law.  By  the  16th  section  of  the 
Act  to  Regulate  Highways,  2  R.  L.,  275,  it  is 
declared  that  it  shall  not  be  lawful  to  lay  out 
any  road  through  improved  land  without  the 
consent  of  the  owner,  unless  upon  the  applica- 
tion of  12  freeholders,  certifying  *upon  [*464 
oath  that  such  road  is  necessary  and  proper. 
There  is  no  doubt  but  that  one  individual  can- 
not acquire  any  interest  in  the  lands  of  another, 
unless  by  writing,  or  operation  of  law  ;  and 
this  is  true  of  an  easement,  a  right  of  way  for 
instance,  except  a  private  way  provided  for  by 
statute.  But  by  the  Statute  Regulating  High- 
ways it  is  clearly  provided  that  the  public  may 
acquire  an  interest  in  lands,  an  easement,  a 
right  of  passage,  by  the  consent  of  the  owner, 
without  a  writing.  This  is  not  inconsistent 
with  the  Statute  of  Frauds,  for  it  is  by  act  and 
operation  of  law. 

The  commissioners  have  no  jurisdiction  to 
lay  out  a  road  through  improved  land,  without 
either  the  consent  of  the  owner  or  occupant, 
or  an  application  under  oath  of  12  freeholders. 
If  the  consideration  of  the  promise  in  this  case 
was  the  consent  to  have  the  road  laid  through 
the  land  of  the  plaintiffs,  then  clearly  no  writ- 
ten consent  was  necessary  ;  but  it  would  seem 
that  the  consideration  of  the  promise  was  an 
agreement  to  discharge  the  town  from  any 
damages  which  the  plaintiffs  might  have 
claimed,  and  to  look  to  the  defendant  for  the 
$75,  in  lieu  of  the  damages  which  might  other- 
wise be  assessed  in  their  favor.  Such  dam- 
ages are  not  an  interest  in  lands;  they  are  the 
compensation  made  for  the  occupation  of  the 
plaintiffs'  land  by  the  public.  The  agents  of 
the  public  had  determined  not  to  lay  out  the 
road  at  the  expense  of  the  town.  The  defend- 
ant, it  seems,  was  anxious  to  have  the  road 
and,  therefore,  agreed  to  pay  the  stipulated 
damages  ;  no  writing  was  necessary  under  the 
Revised  Laws  of  1813,  to  relinquish  damages 
for  laying  out  a  road,  although  now  by  the  He- 
vised  Statutes  it  is  necessary.  The  cases  relied 
on  by  the  defendant  in  error  are  good  law, but 
do  not  seem  to  me  applicable.  The  case  of 
Crawford  v.  Morrell,  8  Johns.,  256,  shows  that 
a  contract  to  pay  for  land  occupied  as  a  road, 
was  considered  by  the  court  as  a  valid  contract. 
The  same  doctrine  is  held  in  Storm  v.  Snyder, 
10  Johns.,  109.  I  am  of  opinion  that  n6  writ- 
ing was  necessary,  either  to  give  consent  to  lay 
out  the  road,  or  to  relinquish  the  plaintiffs' 
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damages.  The  road  was  in  fact  laid  out  by 
the  consent  of  the  plaintiffs,  they  declaring 
that  they  made  no  claim  upon  the  public  for 
465*]  damages.  The  plaintiffs  have  *per- 
formed  the  consideration,  and  the  defendant 
must  perform  his  promise. 

Judgment  reversed,  costs  to  abide  the  event,  and 
venire  de  novo  to  be  awarded  by  Cortland  C.  P. 

Cited  in— 19  Wend.,  376 :  6  Hill,  64 ;  11  Barb.,  31 ;  15 
Barb.,  480 ;  34  N.  J.  L.,  449. 


STRIKER  v.  MOTT. 

Jurisdiction  of  Justices  of  the  Peace — Practice — 
Costs. 

In  an  action  of  trespass  in  a  Justice's  court,  a  plea 
of  a  right  of  way  puts  in  question  the  title  to  lands, 
and  deprives  a  justice  of  jurisdiction :  and  the  con- 
sent of  parties  that  the  suit  shall  proceed,  notwith- 
standing1 such  plea,  does  not  restore  the  jurisdiction. 

Although  a  judgment  rendered  by  the  justice  on 
such  an  issue  is  void,  the  party,  against  whom  it  is 
rendered,  is,  notwithstanding,  entitled  to  seek  its 
reversal. 

Where  a  verdict  is  found  for  the  defendant,  and 
the  justice  returns  that  in  pursuance  to  the  statute 
he  entered  judgment  for  him.it  will  be  intended  that 
such  judgment  included  costs. 

Citations— 1  Johns.,  146 ;  17  Johns.,  471 ;  Laws  of 
1824,  280,  sec.  1. 

"T?  RROR  on  certiorari  to  justice's  court.  Strik- 
-LJ  er  sued  Mottin  the  assistant  justice's  court 
of  the  12th  Ward  of  the  City  of  N.  Y.,and  de- 
clared in  trespass  for  entering  his  close, break- 
ing down  his  f  ence.and  traveling  over  the  close. 
The  defendant  pleaded  not  guilty,  and  the 
cause  was  adjourned  for  trial.  Previous  to  the 
trial,  the  defendant  by  permission,  as  the  re- 
turn states,  added  to  his  former  plea  that  he 
had  a  right  of  way  over  the  premises  in  dis- 
pute by  prescription.  The  cause  was  tried  by 
a  jury  ;  the  plaintiff  proved  title  to  thelocusm 
quo,  and  the  defendant  produced  testimony  in 
support  of  his  plea,  setting  up  a  right  of  way. 
The  jury  found  a  verdict  for  the  defendant, 
and  the  justice  thereupon  (as  he  certified),  in 
pursuance  of  the  directions  of  the  statute  in 
such  case  made  and  provided,  entered  judg- 
ment in  favor  of  the  defendant.  The  plaintiff 
sued  out  a  certiorari. 

Mr.  J.  R.  Hedley,  for  plaintiff  in  error. 

Mr.  G.  Wilson,  for  defendant. 

By  the  Court,  Marcy,  J.  On  the  part  of  the 
plaintiff,  it  is  contended  that  the  plea  setting 
up  a  right  of  way,  put  in  question  the  title  to 
the  premises  on  which  the  trespass  is  alleged 
466*]  *to  have  been  committed,  and  formed 
an  issue  which  the  justice,  even  with  the  con- 
sent of  the  parties,  could  not  try.  On  the 
other  hand,  it  is  said  that  the  consent  of  the 
plaintiff  took  away  the  error,  if  there  was  any; 
and  besides,  that  the  right  of  way  is  a  mere 
easement,  and  does  not  controvert  the  plaint- 
iff's title  to  the  premises  used  as  the  way.  The 
case  of  Heaton  v.  Ferris,  1  Johns.,  146,  settles 
the  question  as  to  the  character  of  the  issue. 
The  claim  to  a  right  of  way  involves  the  title 
to  the  premises,  over  which  the  alleged  road 
passes.  As  the  title  was  put  in  issue  by  the 
pleadings,  the  justice  was  thereby  ousted  of 
his  jurisdiction,  and  the  consent  of  the  parties 
that  the  justice  might  go  on  and  try  the  issue, 
did  not  restore  it  to  him.  17  Johns.,  471.  The 
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statute  is  explicit  that  no  justice  shall  have 
cognizance  of  any  action,  where  the  title  of 
lands  shall  in  any  wise  come  in  question.  Laws 
of  1824,  p.  280,  sec.  1.  The  justice  should  not 
have  received  the  second  plea,  unless  the  de- 
fendant had  complied  with  the  9th  section  of 
the  Justices'  Act.  If  the  requirements  of  that 
section  had  been  complied  with, the  cause  could 
have  proceeded  no  further  than  putting  in  the 
plea.  These  requirements  being  waived,  the 
plea  must  be  considered  as  having  the  same 
effect  as  if  they  had  been  observed.  There 
ought,  therefore,  to  have  been  no  further  pro- 
ceedings before  the  justice  after  the  plea  was 
received  ;  but  the  cause  did  proceed,  and  evi- 
dence was  heard  in  relation  to  the  issue  involv- 
ing the  title.  This  was  error.  But  it  is  said 
that  if  the  justice  proceeded  to  try  the  issue  in- 
volving the  title,  and  acted  without  jurisdic- 
tion, the  judgment  is  void,  and  cannot  be  en- 
forced, and  that  there  is,  therefore,no  necessity 
for  reversing  it.  I  see  no  way  whereby  the 
plaintiff  can  prevent  the  judgment  from  being 
carried  into  effect  against  him,  but  by  a  rever- 
sal. The  execution  which  may  be  issued  there- 
on, would  not  show  upon  its  face  a  want  of 
jurisdiction  in  the  magistrate,  either  as  to  the 
person  of  the  party,  or  the  subject-matter  of 
the  suit.  The  officer  would  therefore  be  pro- 
tected in  executing  it. 

The  defendant  insists  that  there  is  no  judg- 
ment for  costs,  but  in  this  I  think  he  is  wrong. 
The  justice  states  that  the  jury  found  a  verdict 
for  the  defendant ;  that  he,  'in  pursuance  of 
*the  statute,  entered  judgment  in  favor  [*467 
of  the  defendant,  that  is,  he  rendered  a  judg- 
ment for  the  defendant  against  the  plaintiff, 
which,  doubtless,  was  an  ordinary  judgment 
in  such  a  case,  which  would,  as  a  matter  of 
course,  include  the  costs  of  the  suit. 

Judgment  reversed. 

Pleaof  title  injustice's  court.  Cited  in— 15  Wend., 
339 ;  19  Wend.,  376  ;  6  Hill,  343;  4  Denio,  373;  34  N.  Y., 
455 ;  73  N.  Y.,  36  (29  Am.  Rep.,  95) ;  2  Lans.,  297 ;  43 
Barb.,  46 ;  49  Barb.,  645 ;  4  Leg.  Obs.,  267. 

Reversal  of  void  judgment.  Cited  in— 22  Barb.,  273; 
36  Barb.,  249;  10  How.  Pr.,  424;  13  How.  Pr..  128;  1 
Abb.  Pr.,  155;  2  Abb.  Pr.,  475:  10  Abb.  Pr.,  433;  3  E. 
D.  Smith,  589 ;  19  How.  U.  S.,  518  ;  7  Blatchf .,  443. 

Also  cited  in— 17  Barb.,  413 ;  8  Abb.  Pr.,  294. 


ROCKWELL  v.  ADAMS. 

Real  Property — Boundaries — Acts  and  Declara- 
tions of  Parties  as  to  Location — Acquiescence  in. 
Erroneous  Location — Evidence  as  to  Division 
Line. 

The  acts  and  declarations  of  parties,  as  to  the  loca- 
tion of  lands,  may  control  the  courses  and  distances 
in  their  deeds ;  and  to  give  operation  to  such  acts 
and  declarations,  it  is  not  necessary  that  their  effect 
should  be  known  to  the  parties. 

Acquiescence  in  an  erroneous  location  for  a  great 
length  of  time  (e.  g.,  18  years),  is  conclusive  upon  a 
party  making  or  acquiescing  in  such  location. 

Evidence  of  the  possessions  of  settlers  on  adjacent 
tracts  in  reference  to  a  division  line,  attempted  to 
be  shown  as  recognized  by  one  of  the  parties  in  a 
suit,  is  admissible. 


NOTE. — Boundaries — Practical  location  of  disputed 
or  unascertained  boundary  lines.  See  Jackson  v. 
Dysling,  2  Cai.,  198,  note. 

Long  acquiescence  in  erroneous  location  of  bounda- 
ries is  evidence  of  an  agreement.  See  Jackson  v. 
Tallmadge,  4  Cow.,  450,  note. 
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Where  a  division  line  between  adjoining  tracts 
exists  at  its  two  extremities,  and  for  the  principal 
part  of  the  distance  between  the  two  tracts,  and  as 
such  Is  recognized  by  the  parties,  it  will  be  consid- 
ered a  continuous  line,  although,  on  a  portion  of 
the  distance,  there  is  no  improvement  or  division 
fence. 

Citations— 7  Cow.,  761 ;  7  Johns.,  245. 
T  OCATION  of  lands.   This  was  an  action  of 
JU   replevin,  tried  at  the  Warren  Circuit,  in 
June,  1828,  before  the  Hon.  Esek  Cowen,  one 
of  the  Circuit  Judges. 

The  plaintiff  brought  replevin  for  the  taking 
of  a  quantity  of  saw-logs.  The  defendant 
claimed  the  logs,  alleging  that  they  were  cut 
on  his  land,  and  on  the  trial  showed  title  to  the 
locus  in  quo.  The  plaintiff  proved  that  one 
Lee,  who,  with  him,  derived  title  from  the 
same  source,  had  taken  possession  under  a  deed 
of  100  acres  of  land,  up  to  a  certain  line,  as  his 
northern  boundary;  and  that  such  line  corres- 
ponded with  the  the  south  line  of  a  farm  called 
Parish's  lot,  being  part  of  a  tract  of  700  acres, 
owned  by  the  defendant.  The  plaintiff  also 
showed  title  to  50  acres,  lying  west  of  and  ad- 
joining Lee's  lot.  Allowing  the  50  acres  to  ex- 
tend as  far  north  as  the  northern  boundary  of 
Lee's  lot,  about  one  half  of  it  bounds  on  Par- 
ish's lot.  At  the  north  end  of  the  50  acre  lot, 
468*]  *a  distance  of  about  20  chains,  there  is 
no  clearing  or  fence  and,  consequently,  no  line 
connecting  with  the  line  formed  by  Parish's 
and  Lee's  lots.  The  line  formed  by  these  lots 
is  about  60  chains  in  length,  and  was  for  many 
years  the  received  and  reputed  boundary  be- 
tween the  700  acres  owned  by  the  defendant, 
and  300  acres  (of  which  Lee's  lot,  and  the  50 
acres  owned  by  the  plaintiff  are  a  part)  owned 
by  other  persons;  but  was  not  in  fact,  the  true 
line,  the  error  in  relation  to  the  line  probably 
having  arisen  from  the  fact  that  Lee,  in  locat- 
ing his  100  acres,  had  commenced  the  survey 
of  his  lot  from  a  supposed,  but  erroneous  south 
line  of  a  patent  of  2.000  acres,  in  which  his  lot 
and  the  700  acres,  owned  by  the  defendant, 
were  situate.  Repeated  acts  and  declarations 
which  took  place  from  8  to  18  years  before  the 
trial,  and  the  defendant  and  of  the  persons 
from  whom  he  derived  title,  were  shown,  ad- 
mitting -the  line  formed  by  Parish's  and  Lee's 
lots  to  be  the  southern  boundary  of  the  700 
acres,  and  it  was  proved  that  the  settlers  on  a 
patent  adjoining  the  patent  of  2,000  acres  on 
the  south,  had  taken  possession  up  to  the  same 
erroneous  south  line  of  the  2,000  acre  patent 
assumed  by  Lee,  and  that  some  of  them  had  so 
possessed  for  38  years  previous  to  the  trial.  The 
evidence  of  the  acts  of  the  settlers  on  the  adjoin- 
ing patent  was  objected  to,  but  received.  The 
judge  submitted  the  question  whether  or  not 
there  was  a  practical  location  in  this  case  to 
the  jury,  and  charged  them,  that  the  recogni- 
tion by  the  defendant,  of  a  line  east  and  west 
of  the  land  in  controversary,  was  evidence  of 
location,  as  to  the  north  boundary  of  the  50 
acres  claimed  by  the  plaintiff.  The  defendant 
excepted,  and  the  plaintiff  had  a  verdict.  The 
•defendant  moved  for  a  new  trial.  The  cause 
was  argued  by, 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  R.  Weston,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  This  cause 
•was  first  tried  in  1825,  when  the  jury  found  a 
verdict  for  the  defendant,  upon  testimony  very 
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similar  to  what  is  now  presented  in  the  case 
before  us.  On  that  trial  the  judge  charged  the 
jury  that  if  *the  defendant  had  fixed  [*469 
upon  a  line,  with  a  full  knowledge  of  his 
rights,  short  of  that  which  his  deed  would  give 
him,  such  location  would  limit  his  grant;  but 
if  the  jury  should  find  that  no  line  had  been 
agreed  upon,  they  must  ascertain  the  bounda- 
ry upon  other  principles.  7  Cow.,  761.  Anew 
trial  was  granted,  on  the  ground  that  the  rule 
was  not  correctly  stated.  Sutherland.  /.,  in 
delivering  the  opinion  of  this  court,  said  that 
in  order  to  make  an  actual  practical  location 
control  the  courses  and  distances  in  a  deed,  it 
was  not  necessary  that  the  party  should  know 
the  effect  of  such  location,  nor  that  there  should 
be  an  express  agreement  to  abide  by  such  line. 
Acquiescence  for  a  long  time,  is  evidence  of 
an  agreement  to  the  line.  The  language  of 
Van  Ness,  J.,  in  Jackson  v.  Ogden,  7  Johns., 
245,  was  cited  as  stating  the  rule  of  law  cor- 
rectly— thus:  "When  two  persons,  already 
having  a  title,  have  settled  the  line  of  division 
between  them,  or  when  one,  having  title,  has 
made  an  actual  location,  according  to  what  he 
supposed  to  be  his  true  line,  and  his  neighbors 
have  acquiesced  in  such  location  for  a  consid- 
erable length  of  time,  the  boundary  thus  es- 
tablished shall  remain  undisturbed." 

The  main  question  now  presented  to  the 
court  seems  to  me  to  be  the  same  as  when  the 
cause  was  here  before.  The  rule  of  law  then 
laid  down  must  be  the  law  of  this  case:  that 
the  acts  and  declarations  of  parties  as  to  loca- 
tion may  control  the  courses  and  distances  in 
their  deeds  and,  to  give  operation  to  such  acts 
and  declarations,  it  is  not  necessary  that  their 
effect  should  be  known  to  the  parties  them- 
selves, and  that  acquiescence  in  an  erroneous 
location,  for  a  great  length  of  time,  shall  be 
conclusive  upon  the  party  making  or  acquiesc- 
ing in  such  location.  This  principle  will  be 
found  in  the  cases  referred  to  by  Mr.  Justice 
Sutherland,  7  Cow.,  761,  and  it  is  believed 
there  is  no  inconsistency  between  this  princi- 
ple and  another  referred  to  by  the  defendant's 
counsel,  that  a  man  having  title  shall  not  be 
devested  of  that  title  by  parol  declarations.  The 
one  affects  the  estate  itself — the  quantity  of  in- 
terest which  a  party  has  in  certain  premises; 
the  other  ascertains  the  location  upon  the 
ground  where  such  estate  is  supposed  to  exist. 
Reasons  of  propriety  and  policy  forbid  that  a 
party,  having  located  his  premises,  and  thereby 
*induced  others  to  purchase  and  im-  [*47O 
prove  accordingly,  should  afterwards  be  per- 
mitted to  allege  mistake,  and  extend  his  pos- 
sessions so  as  perhaps  to  take  away  those  very 
improvements  which  were  made  upon  the  faith 
of  his  previous  acts.  As  I  understand  the  de- 
cision of  the  judge  at  the  circuit,  it  was  in  ac- 
cordance with  the  rule  laid  down  by  this  court 
in  this  very  cause.  There  was,  therefore,  no 
error  on  his  part.  It  is  necessary,  however,  to 
inquire  whether  the  facts  in  this  case  are  such 
as  to  require  the  application  of  this  principle. 
[Here  the  Chief  Justice  went  into  a  full  exam- 
ination of  the  evidence,  and  then  proceeded.] 

From  this  brief  reference  to  part  of  the  tes- 
timony, it  must  appear  to  be  a  case  coming 
within  former  decisions,  and  one  proper  for 
the  jury  to  pass  upon.  The  weight  of  testi- 
mony certainly  is,  that  the  owners  of  the  700 
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acres  never  claimed  south  of  the  line  to  which 
the  plaintiff  now  claims.  Hoffman  first  sur- 
veyed for  them,  and  he  ran  no  further  south. 
They  all  divided  upon  that  basis.  The  first 
error  consisted  probably  in  locating  the  south 
line  of  the  4,100  acre  patent  about  17  chains 
too  far  north.  The  proprietors  of  the  south 
part  of  the  2,000  acre  patent  began  at  that  line, 
and  ran  north,  and  took  in  their  300  acres.  If 
the  fact  be  that  the  owners  on  the  north  ac- 
quiesced in  this  location,  they  are  bound  by 
it,  and  their  acts  are  binding  upon  the  defend- 
ant. He,  too,  it  would  seem,  was  not  aware  in 
what  the  error  consisted,  until  the  survey  of 
Webster,  though  he  always  said  he  had  not  his 
quantity;  but  it  seems  that  since  that  time  he 
has  pointed  out  the  line  to  several  of  the  wit- 
nesses to  be  where  Hoffman  located  it. 

I  am  of  opinion  that  there  was  no  error  in  the 
judge,  or  in  the  jury,  the  weight  of  evidence 
supporting  the  verdict.  The  judge  was  right, 
also,  in  receiving  evidence  of  the  possessions 
of  the  settlers  in  the  adjacent  patent.  If  they 
had  made  an  erroneous  location,  which  would 
be  disturbed  by  extending  the  defendant's  line, 
considerations  of  public  policy  forbid  that  such 
errors  should  be  thus  corrected,  after  so  long 
an  acquiescence,  where  the  consequence  would 
be  a  correspondent  change  in  the  possessions  of 
the  whole  neighborhood.  Although  there  is  no 
47 1*]  improvement  upon  the  line  *between 
the  plaintiff  and  defendant,  and  of  course  no 
fence,  the  line  is  not,  therefore,  to  be  consid- 
ered unsettled.  The  line  north  of  the  Lee  lot, 
and  south  of  the  Parish  lot,  has  been  recog- 
nized, not  as  the  line  of  those  particular  lots 
merely,  but  as  the  division  line  between  the 
700  acres  and  the  south  part  of  the  patent. 
These  lots — the  Lee  lot  and  the  Parish  lot — do 
not  meet  by  several  rods;  but  as  that  line  was 
considered  by  all  the  owners  of  the  700  acres 
as  their  south  line,  this  case  does  not  depend 
on  the  question  of  of  pedis  possessio.  I  think 
a  new  trial  should  be  denied. 

New  trial  denied. 

Reversed— 16  Wend.,  285. 

Cited  in— 10  Wend.,  110 ;  12  Wend.,  423 ;  13  Wend., 
540 ;  32  N.  Y.,  568 ;  18  Hun,  287  ;  3  Barb.,  367  ;  10  Barb., 
345 ;  37  Super.,  188 ;  64  Mo.,  243. 


WINANS  v.  R.  &  G.  HUSTON. 

A  covenant  not  to  sue  the  obligor  of  a  bond  for 
a  limited  time,  cannot  be  pleaded  in  bar  to  an  ac- 
tion on  the  bond ;  the  remedy  of  the  party  is  on  the 
covenant. 

Citations— 1  P.  Wms.,  431 ;  Peake  Gas.,  18 ;  3  Esp., 
58 ;  2  Cr.,  236 ;  6  Cow.,  429  ;  3  Camp.,  166 ;  2  Stark.  Ev., 
568,  569 ;  1  Johns.,  394 ;  3  Johns.,  105,  310 ;  2  Wend., 
411 ;  1  Pet.  C.  C.,  229 :  1  Phil.  Ev.,  443:  7  Johns.,  519 : 
Peake  Ev.,  48,  n.;  3  East,  222,  n.;  4  Ball.,  416 ;  5  Cr., 
335;  4  Cow.,  508;  2  Mas.,  151;  1  Cai.,  402;  6  Johns., 
263 ;  3  Johns.,  Ch.,  190.  218 ;  12  Mass..  20 ;  15  Johns., 
419. 

TlEMURRER  to  plea.  The  declaration  is  in 
JJ  debt  on  bond,  dated  Feb.  1,  1826,  condi- 
tioned for  the  payment  of  a  sum  of  money,  on 
or  before  June  1,  1827.  The  suit  was  com- 


NOTE.— Covenant  not  to  tue—When  a  bar.  See 
Chandler  v.  Herrick,  19  Johns.,  129,  note;  Catskill 
Bank  v.  Messing-er,  9  Cow.,  37,  note. 

As  to  the  measure  of  damages  for  breach  of  cove- 
nant not  to  sue,  see  Deyo  v.  Waggoner,  19  Johns., 
241,  note. 
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menced  in  Oct.,  1828.  The  defendants  plead- 
ed, in  bar  of  a  recovery,  that  Oct.  10,  1827,  the 
plaintiff  entered  into  an  agreement  uuder  seal, 
whereby  he  covenanted  with  the  defendants 
that  he  would  not,  until  the  full  expiration  of 
five  years  from  the  date  thereof,  seek,  have  or 
receive  any  other  indemnity  or  satisfaction,  on 
account  of  a  certain  bond  and  mortgage  there- 
tofore executed  by  the  defendants  to  him,  ex- 
cept such  satisfaction  or  indemnity  as  he  might 
make  out  of  the  mortgaged  premises  ;  and  fur- 
ther, that  the  goods,  chattels  and  effects  of  the 
defendants  should,  during  the  term  of  five 
years  after  the  date  of  the  agreement,  be  ex- 
empt, unembarrassed  and  unprejudiced  by  any 
proceeding  which  the  plaintiff  might  have  by 
virtue  of  his  claim  against  the  defendants. 
Then  followed  an  averment  that  the  bond  men- 
tioned in  the  agreement,  and  that  on  which 
the  suit  was  commenced,  was  one  and  the  same 
instrument.  The  plaintiff  demurred. 

*Mr.  J.  A.  Spencer,  for  the  plaint-  [*472 
iff.  This  suit  is  not  a  breach  of  the  covenant 
entered  into  by  the  plaintiff.  Until  the  plaint- 
iff seeks  satisfaction  otherwise  than  against  the 
mortgaged  premises,  the  defendants  cannot 
complain.  The  judgment  which  may  be  ren- 
dered in  this  suit,  he  may  enforce  against  those 
premises  ;  and  if  so,  he  only  exercises  the 
right  which  he  reserved.  The  agreement  en- 
tered into  is  not  a  covenant  not  to  sue  ;  but  if 
it  be  so,  it  cannot  be  pleaded  in  bar,  for  such 
defense  would  destroy  the  plaintiff's  right  of 
action.  19  Johns.,  129  ;  2  Saund.,  48  a,  n.  1; 
2  Salk.,  573  ;  6  Johns.  Ch.,  250.  The  remedy 
of  the  defendants,  if  any,  is  by  a  cross  action. 

Mr.  S.  Sherwood,  for  the  defendants.  The 
agreement  of  Oct. ,  1827,  is  substantially  a  let- 
ter of  license'.  The  covenant  not  to  seek  satis- 
faction, except  out  of  the  land,  is  equivalent 
to  an  engagement  not  to  sue.  If  the  object  of 
the  plaintiff  is  to  proceed  against  the  land,  why 
not  proceed  by  foreclosure  of  the  mortgage  ? 
The  agreement  operates,  not  as  a  perpetual 
bar,  but  as  a  bare  suspension  of  the  right  of  ac- 
tion. In  Chandler  v.  Herrick,  19  Johns. ,  129, 
cited  on  the  other  side,  Ch.  J.  Spencer  did  say 
that  a  covenant  by  an  obligee  not  to  sue  his 
obligor  within  a  specified  period,  does  not 
amount  to  a  defeasance  and  cannot  be  pleaded 
as  such,  and  that  the  obligor  is  driven  to  his 
action  for  a  breach  of  the  covenant;  but  it  was 
not  necessary  to  the  decision  of  that  case,  that 
such  principle  should  have  been  adopted,  the 
agreement  there  not  amounting  to  a  covenant 
not  to  sue.  Sergeant  Williams,  in  his  note  to 
2  Saund.,  48  a,  n,  1,  admits  that  a  letter  of  li- 
cense amounts  to  a  defeasance.  A  release  must 
be  pleaded  in  bar,  but  an  agreement  like  the 
present  can  only  be  pleaded  as  a  defeasance, 
which  operates  as  a  suspension  of  the  plaintiffs 
right  of  action.  12  Mod.,  415  ;  2  Salk..  575;  1 
Show.,  306;  Garth.,  210;  Holt,  547;  1  Sir., 
127.  An  obligation  may  be  defeated  by  a  de- 
feasance made  after  the  condition  as  well  as 
before.  Co.  Litt.,  207  a,  236  b,  237  a;  Cro. 
Eliz..  755  ;  Garth.,  64.  A  covenant  extending 
the  time  of  performance  of  an  agreement,  is  a 
bar  to  an  action  on  the  agreement.  14  Johns., 
172.  The  judgment  *in  a  case  like  this,  [*473 
is,  that  the  plaintiff  take  nothing  by  his  bill, 
Cro.  Car.,  383,  and  not  a  general  judgment  for 
the  defendant. 
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By  the  Court,  Marcy,  J.  A  question  of  con- 
struction is  raised  on  the  agreement  pleaded 
by  the  defendants.  Is  the  bringing  of  an  ac- 
tion on  the  bond  a  violation  of  the  covenant 
not  to  seek,  have  or  receive  satisfaction  or  in- 
demnity for  the  debt  due  to  the  plaintiff  ?  To 
say  that  it  is  not,  it  appears  to  me,  would  be 
to  disregard  that  cardinal  rule  of  construction 
which  directs  us  to  look  for,  and  be  guided  by 
the  intentions  of  the  parties.  The  plaintiff 
must  have  understood,  or,  at  all  events,  he 
must  have  been  satisfied,  that  the  defendants 
understood  that  he  was  not  for  five  years  to 
look  beyond  the  mortgaged  premises  for  the 
satisfaction  of  his  debt,  and  that  they  were  not 
to  be  otherwise  molested  on  account  of  it.  If 
the  commencement  of  the  suit,  the  prosecution 
of  it,  and  the  bare  recovery  of  a  judgment,  is 
not  seeking  satisfaction  or  indemnity,  within 
the  meaning  of  the  covenant ;  yet,  by  the  suit, 
the  credit  of  the  defendants  might  be  seriously 
affected,  and  the  transaction  of  their  business 
embarrassed  by  a  judgment,  although  nothing 
should  be  done  by  way  of  enforcing  it.  I  have 
no  difficulty  in  saying  that  the  prosecution  of 
the  bond  is  an  act  that  the  covenant  was  in- 
tended to  guard  against,  and  that  the  covenant 
is  broken  by  the  prosecution.  This  very  point, 
arising  on  this  very  covenant,  was  settled  at 
the  last  July  Term,  in  a  suit  between  the  same 
parties,  5  Wend.,  163. 

But  can  the  breach  of  this  agreement  be  set 
up  as  a  defense  to  this  suit  ?  The  rule  laid 
down  in  Chandler  v.  Herrick,  19  Johns.,  129, 
is,  that  a  covenant  not  to  sue  an  obligor  may 
be  pleaded  as  a  release  ;  but  a  covenant  not  to 
sue  him  for  a  given  time,  does  not  amount  to 
a  defeasance,  and  cannot  be  pleaded  as  such, 
but  is  a  covenant  only,  for  the  breach  of  which 
the  obligor  may  bring  his  action.  Notwith- 
standing the  rule  is  mentioned  in  the  case  re- 
ferred to,  the  counsel  for  the  defendants  in- 
sisted that  we  ought  not  to  look  upon  the  de- 
cision of  the  court  as  an  express  adjudication 
affirming  it,  because  the  covenant  in  that  case 
474*]  was  not  considered  *as  amounting  to 
a  covenant  not  to  sue  ;  and  as  the  rule  was 
not  required  to  be  used  in  that  case,  it  was  not 
therefore  necessarilysanctioned.  If  the  decis- 
ion in  Chandler  v.  Herrick  did  not  recognize 
the  rule,  it  is  too  well  established  by  other  au- 
thorities to  be  called  into  doubt.  It  has  the 
approval  of  Sergeant  Williams,  2  Saund.,  48 
a,  n.  1,  and  is  clearly  established  by  the  au- 
thorities to  which  he  refers.  A  covenant  by 
the  obligee  not  to  sue  the  obligor  in  99  years, 
is  not  a  defeasance,  nor  a  release,  and  cannot 
be  pleaded  in  bar  to  debt  on  the  bond.  The  de- 
fendant, Ch.  J.  Holt  said,  must  take  his  reme- 
dy on  his  covenant.  Ayloffe  v.  Schrimpshire,  1 
Show.,  46,  case  36  ;  S.  C.,  2  Salk.,  573.  To  an 
action  of  debt  on  bond,  the  defendant  pleaded 
a  covenant  by  the  plaintiff  that  he  would  not 
sue  before  Michaelmas.  To  this  plea  there  was 
a  demurrer.  The  court  decided  at  once  for 
the  plaintiff.  They  held  the  covenant  did  not 
inure  as  a  release,  and  that  it  could  not  be 
pleaded  in  bar  to  the  suit,  but  the  defendant 
must  prosecute  his  writ  of  covenant  for  the 
breach ;  but  where  it  is  a  covenant  not  to  sue, 
without  limitation  of  time,  it  inures  as  a  re- 
lease, for  the  purpose  of  preventing  circuity  of 
action.  Drew  v.  Jefferies,  Cro.  Eliz.,  352  ;  Roll. 
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Abr.,  939  ;  21  Hen.  VII.  As  I  understood  the 
argument  on  the  part  of  the  defendants,  itwaa 
that  the  covenant  merely  enlarged  the  time  for 
the  payment  of  the  bond,  and  suspended  the 
right  of  action  until  the  expiration  of  the  five 
years;  and  that  if  judgment  were  given  in  this 
case  for  them,  it  would  only  be  that  the 
plaintiff  take  nothing  by  his  bill,  and  would 
not  bar  his  right  to  recover  on  the  bond  after 
the  expiration  of  five  years.  The  reason  that 
a  covenant  not  to  sue  for  a  limited  time,  haa 
not  been  allowed  to  suspend  the  right  of  the 
plaintiff  to  sue  until  the  expiration  of  that  time 
is  to  be  ascribed  to  that  principle  of  law  which 
holds,  that  if  the  right  of  action  is  once  sus- 
pended by  the  act  of  the  party,  it  is  wholly 
gone.  "  An  action  personal,  suspended  for  an 
hour,  is  extinct  and  gone  forever,  when  it  is 
by  the  act  and  consent  of  the  party  himself." 
Dyer,  140  a.  In  the  case  of  Wankford  v. 
Wankford,  1  Salk.,  302,  Powell,  J.,  alluding 
to  the  reason  of  the  decisions  establishing  the 
rule  that  if  an  obligee  makes  the  obligor  his. 
executor,  the  action  against  him  is  lost  forever, 
even  if  *the  executor  does  not  take  [*47& 
upon  himself  the  execution  of  the  will,  as- 
cribes it  to  the  principle  that  a  "  personal  ac- 
tion, once  suspended  by  the  act  of  the  party, 
is  gone  forever  ;  and  though  in  some  cases  it 
may  be  suspended  and  revive  again,  yet  never 
where  that  suspension  is  from  the  act  of  the 
party."  Mr.  Evans,  in  a  note  to  the  case  of 
Ayloffe  v.  Schrimpshire,  2  Salk. ,  573,  attribute* 
to  the  same  principle  the  rule  of  law  that  a  cov- 
enant not  to  sue  for  a  limited  time,  has  been 
adjudged  not  to  suspend  the  right  to  sue  with- 
in that  time.  "The covenant,"  he  says,  "must 
be  either  an  absolute  discharge,  or  a  mere  cov- 
enant ;  the  former  of  which  being  manifestly 
repugnant  to  the  intent,  shall  not  be  implied." 
In  this  case  the  covenant  was  not  intended  to 
discharge  the  bond ;  but  if  we  give  it  the  effect 
contended  for  by  the  counsel  for  the  defend- 
ants, it  will,  according  to  the  authorities  I  have 
referred  to,  produce  that  result.  We  must, 
therefore,  permit  it  to  operate  only  as  a  mere 
covenant,  and  not  as  a  release  of  the  bond  or 
of  the  right  to  sue  for  a  limited  time,  which 
would  give  it  the  effect  of  an  absolute  release. 

Judgment  for  plaintiff . 

Cited  in-20  Wend.,  203. 


LINCOLN  P.  BATTELLE. 

Principal  and  Agent — Services  Rendered  to 
Agent — Principal's  Liability  for  Foreign  Con- 
tracts— Statute  of  Limitations — Proof  of  For- 
eign Statutes  and  Judgments — Depositions. 

Where  a  person  Is  employed  by  an  agent,  he  may 
call  upon  the  principal  for  payment  of  the  services 


NOTE.— Lex  loci  and  lex  fori— Proof  of  foreign 
laws— Foreign  Judgments. 

The  remedy  te  controlled  fty  the  lex  fori.  See  Whit- 
temore  v.  Adams,  2  Cow.,  626,  note. 

As  to  lex  loci,  see  Ludlow  v.  Van  Rensselaer,  1 
Johns.,  94,  note. 

Constitutionality  and  effect  of  State  insolvent  laws. 
See  Hicks  v.  Brown,  12  Johns.,  142,  note ;  Van  Rough 
v.  Van  Arsden,  3  Cai.,  154,  note ;  Witt  v.  Follett,  2 
Wend.,  457,  note. 

Effect  of  foreign  judgment.  See  Pawling  v.  Wil- 
son. 13  Johns.,  192,  note ;  Vandenheuvel  v.  United 
Ins.  Co.,  2  Johns.  Cas.,  451,  note. 
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rendered;  and  he  may  do  so,  although  he  knows 
that  the  agent  has  charged  the  demand  to  the  prin- 
cipal, and  received  the  amount,  unless  he  has  agreed 
to  discharge  the  principal,  and  rely  upon  the  re- 
sponsibility of  the  agent. 

A  law  of  a  foreign  State,  authorizing  proceedings 
calling  on  creditors  to  present  their  demands  against 
a  debtor  by  a  specified  day,  and  declaring  the  effect 
of  omission  to  be,  not  only  to  take  away  the  reme- 
dy, but  to  extinguish  the  debt,  will  be  considered, 
where  there  is  no  insolvency  and  no  surrender  of 
property,  in  the  nature  of  a  Statute  of  Limitations, 
affecting  the  remedy  and  not  the  validity  of  the  con- 
tract. 

A  plea  of  the  Statute  of  Limitations  of  the  State 
where  the  contract  is  made.is  no  bar  to  a  suit  brought 
in  a  foreign  tribunal  to  enforce  the  contract :  but  a 
plea  of  the  Statute  of  Limitations  of  the  State  where 
the  suit  is  brought,  is  a  good  bar. 

The  wrtten  or  statute  laws,  and  judicial  records  of 
a  foreign  State,  must  be  proved  by  documents  prop- 
erly authenticated,  under  the  seal  of  the  State,  or  a 
sworn  copy  must  be  produced. 
476*]  *The  public  seal  of  a  State,  affixed  to  the  ex- 
emplification of  a  law  or  judicial  proceeding,  it 
seems,  proves  itself  ;  it  is  matter  of  notoriety,  and 
will  be  taken  notice  of  as  a  part  of  the  law  of  na- 
tions acknowledged  by  all. 

Under  a  commission  to  take  testimony,  the  depo- 
sitions of  witnesses  will  be  received  in  evidence,  al- 
though the  oaths  to  the  witnesses  were  not  admin- 
istered by  the  commissioners,  if  it  appears  that  they 
were  prohibited  from  administering  them,  and  they 
were  in  fact  administered  by  the  local  authorities. 

Citations— 1  P.  W.,  431 ;  Peake  Gas.,  18 ;  3  Esp.,  58 ; 
«  Cow.,  429 ;  2  Cr.,  236;  3  Camp.,  166 :  2  Stark.  Ev.,  568, 
569  ;  1  Johns.,  394  ;  3  Johns.,  105,  310 ;  2  Wend.,  411;  1 
Pet.  C.C.,  229  ;  1  Phil.  Ev.,  443;  7  Johns.,  519;  Peake 
Ev.,  48,  n.;  3  Eadt,  222,  n.;  4  Ball..  416;  5  Cr.,  335: 4  Cow., 
508;  2  Mas.,  151 ;  1  Cai.,  402;  6  Johns.,  263;  3  Johns. 
Ch.,  190,  218  ;  13  Mass.,  20 ;  15  Johns.,  419. 

rpHIS  was  an  action  of  a&sumpvit,  tried  at  the 
1  N.  Y.  Circuit  in  Oct.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judge*. 

The  plaintiff  claimed  to  recover  the  balance 
of  an  account  for  wages  or  salary,  as  manager 
or  overseer  of  certain  estates  of  the  plaintiff, 
in  the  Island  of  St.  Croix,  and  produced  an  ac- 
count, certified  as  just,  by  Thomas  Battelle,  as 
attorney  for  the  plaintiff,  July  27, 1821.  show- 
ing a  balance  in  favor  of  the  plaintiff  of  10,000 
pieces  of  eight,  equal  to  $6,400.  Thomas  Bat- 
telle was  the  agent  of  the  defendant,  and  em- 
ployed overseers  in  the  management  of  her  es- 
tates. The  defendant  admitted,  when  called 
on  for  payment,  that  he  was  her  agent  or  at- 
torney, at  the  time  he  certified  the  account, 
and  was  authorized  to  give  such  certificate, 
but  she  refused  to  pay  the  account,  alleging 
that  he  had  charged  the  plaintiff's  claim  in  his 
account  with  her,  and  that  the  same  had  been 
settled. 

On  the  part  of  the  defendant,  a  deposition  of 
Thomas  Battelle,  the  agent  of  the  defendant, 
taken  under  a  commission,  was  offered  in  evi- 
dence, the  purport  of  which  was,  that  at  the 
time  he  gave  the  certificate, 'the  plaintiff,  as  he 
supposed,  was  perfectly  satisfied  that  he  would 
pay  him  what  was  his  due;  that  in  his  accounts 
with  the  defendant  he  had  charged  her  with 
the  balance  certified  as  due  to  the  plaintiff,  and 
that  such  accounts  were  settled  ;  that  the  de- 
fendant had  reason  to  believe  that  he  had  paid 
the  plaintiff's  salary,  although  he  had  not,  in 
fact,  done  so  ;  that  the  plaintiff,  no  doubt, 
knew  that  the  defendant  had  been  charged 
with  his  salary,  and  made  no  objections  thereto. 
The  evidence  was  objected  to,  and  rejected. 
The  defendant's  counsel  also  offered  in  evi- 
dence a  deposition  of  one  Guysbert  Behagen, 
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taken  under  the  same  commission,  the  purport 
of  which  was,  that  *Dec.  19, 1823,  the  [*477 
defendant  obtained  a  royal  grant  from  the  King 
of  Denmark,  for  the  purpose  of  calling  in,  by 
proclama,  all  persons  having  any  claims  or  de- 
mands against  her  or  her  estates  ;  that  a  pro- 
clama was  accordingly  issued,  and  published 
in  all  the  courts  and  gazettes,  as  prescribed  by 
the  grant,  which  expired,  with  regard  to  cred- 
itors residing  within  the  Danish  West  India 
Colonies,  May  16,  1824  ;  and  with  regard  to 
creditors  residing  elsewhere,  July  27,  1825  ; 
that  the  plaintiff  not  having  produced  his  claim 
within  the  period  stated  in  the  proclama,  for- 
feited the  same  forever,  according  to  the  strict 
letter  of  the  grant,  subp&na  prczclusi  et  perpetui 
silentii ;  which,  in  its  effect  on  the  rights  of 
parties  not  having  presented  their  claims,  and 
obtaining  the  same  signed  and  approved  with- 
in the  limited  time,  not  only  takes  away  the 
remedy  but  annuls  and  extinguishes  the  debt 
itself,  so  that  it  cannot  be  recovered  in  any 
court  of  Denmark  or  its  colonies  or  dependen- 
cies, under  any  circumstances  whatever.  This 
evidence  was  also  objected  to,  and  rejected.  A 
copy  and  notarial  translation  of  the  proclama 
were  annexed  to  the  deposition  of  Behagen, 
and  he  testified  that  the  same  were  duly  au- 
thenticated according  to  the  laws  of  the  Island; 
that  the  signatures  and  seals  thereto  were  gen- 
uine ;  that  the  persons  whose  names  are  sub- 
scribed are  officers,  and  that  full  faith  and 
credit  would  be  given  to  the  document  thus 
authenticated  in  the  courts  of  Denmark.  The 
defendant's  counsel  offered  to  read  the  procla- 
ma thus  verified  to  the  jury,  but  was  not  per- 
mitted so  to  do.  On  the  offering  of  these  de- 
positions, a  preliminary  question  arose  as  to 
the  regularity  of  the  execution  of  the  commis- 
sion :  it  appeared  that  the  depositions  were 
sworn  before  the  court  of  the  island,  because 
the  authorities  of  the  place  prohibited  the  com- 
missioners from  administering  the  oaths  ;  the 
commissioners,  however,  were  present  when 
the  judge  administered  the  oaths.  It  was  ob- 
jected that  the  depositions  should  have  been 
sworn  to  before  the  commissioners,  but  the 
judge  overruled  the  objection,  and  the  deposi- 
tions were  offered  in  evidence.  The  defend- 
ant's counsel  excepted  to  the  decision  of  the 
judge,  rejecting  the  testimony  *offered  [*478 
by  him.  The  jury  found  for  the  plaintiff,  and 
the  defendant  now  moves  for  a  new  trial. 

Mr.  B.  F.  Butler,  for  defendant.  The  royal 
grant  and  the  proceedings  under  it,  extinguish- 
ing the  demand  of  the  plaintiff,  and  discharg- 
mg  the  defendant  from  liability,  the  evidence 
offered  was  admissible  under  the  general  issue. 
1  Chit,  PI.,  419  ;  1  Saund.,  PI.  and  Ev.,  168 ; 
3  East,  367  ;  5  Taunt.,  558.  Had  the  remedy 
only  been  affected,  considering  the  grant  in  the 
nature  of  a  Statute  of  Limitations,  the  defend- 
ant would  not  have  been  entitled  to  give  the 
evidence  offered  without  a  plea,  because  the 
plaintiff  might  have  shown  himself  excepted 
from  its  operation,  or  might  have  replied  a  new 
promise.  The  contract  was  discharged  by  the 
law  of  the  place  where  it  was  made,  and  can 
be  enforced  nowhere.  4  Cow.  511,  514,  515,  n. 
The  proceedings  under  the  royal  grant,  it  is  to 
be  presumed,  were  in  conformity  to  the  ordi- 
nary course  of  legal  proceedings  in  the  Island 
of  St.  Croix,  and  a  discharge,  according  to  the 
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law  of  the  place  of  the  contract,  is  conclusive 
in  all  places.  1  Gall.,  68,  371;  3  Wash.  C.  C., 
17;  2  Id.,  157  ;  3  Id.,  313.  This  case  is  distin- 

fuishable  from  those  of  Prentiss  v.  Savage,  13 
[ass.,  20,  and  Tappan  v.  Poor,  15  Id.,  419, 
where  the  discharges  were  held  invalid,  on  the 
ground  that  from  the  short  notice  given,  they 
could  not  have  been  intended  to  operate  upon 
foreign  creditors.  Here  the  intention  to  affect 
persons  abroad  is  explicitly  declared,  and  there 
can  be  no  exception  to  the  length  of  notice. 
The  objection  to  a  law  impairing  the  obligation 
of  contracts,  cannot  be  urged  in  opposition  to 
the  defense,  that  being  a  restriction  only  upon 
our  State  Legislatures;  for  it  has  been  said  that 
the  Congress  of  the  U.  S.  may  pass  a  law  hav- 
ing such  effect.  1  Pet.,  C.  C.,  337.  The  legal 
presumption  is,  that  the  discharge  was  in  con- 
formity to  the  established  law  of  the  place,  ex- 
isting at  the  time  of  the  making  of  the  con- 
tract ;  but  if  it  were  otherwise,  if  it  was  a  spe- 
cial act  of  the  King,  it  is  obligatory  upon  the 
plaintiff,  who  was  domiciled  there  and,  there- 
fore, cannot  complain.  Denmark  is  an  abso- 
lute monarchy;  the  will  of  the  sovereign  is  the 
479*J  *law  of  the  land,  and  as  to  the  policy 
or  justice  of  the  act,  we  have  no  right  to  call 
it  in  question.  Besides,  the  proceeding  is  an- 
alogous to  the  practice  of  our  courts  of  equity, 
allowing  an  executor  to  call  in  creditors  to  pre- 
sent their  demands.  The  testimony  of  Battelle 
should  have  been  received,  as  it  proved  that 
the  credit  was  given  to  him  as  the  agent,  and 
not  to  the  defendant  as  principal  ;  where  such 
is  the  case,  the  principal  is  not  liable.  3  East, 
147. 

Mr.  H.  Bleeckei ,  for  the  plaintiff.  The 
commission  was  not  properly  executed.  No 
one  but  a  commissioner  could  administer  the 
oaths  to  the  witnesses.  Such  is  the  practice  in 
chancery,  from  whence  the  proceeding  is  de- 
rived. The  oaths  in  this  case  were  adminis- 
tered by  an  officer  unknown  to  our  laws. 

The  evidence  offered  does  not  disclose  the 
nature  of  the  royal  grant,  on  which  the  alleged 
discharge  was  founded,  whether  it  was  a  spe- 
cial act  of  the  sovereign  assuming  the  charac- 
ter of  a  law,  or  the  commencement  of  a  course 
of  judicial  proceedings  according  to  the  estab- 
lished law  of  the  land.  If  it  was,  in  itself,  a  law 
of  the  land,  it  should  have  been  exemplified, 
or  proved  as  laws  of  foreign  States  are  required 
to  be  proved.  2  Wend.,  411.  If  a  judicial 
proceeding,  the  evidence  applicable  to  records 
ought  to  have  been  given.  There  was  no  legal 
evidence  of  any  proceeding  whatever,  except 
the  prodama.  The  parol  proof  of  the  law  of 
Denmark  was  inadmissible  and  insufficient, 
the  witness  not  pretending  to  be  conversant 
with  the  law  of  the  place.  The  royal  grant 
cannot  be  considered  in  the  nature  of  an  in- 
solvent law;  there  is  no  cessiobonorum,  no  pro- 
vision for  creditors,  2  Cow.,  626;  it  is  more 
like  a  Statute  of  Limitations,  and  should  re- 
ceive that  construction;  and  if  so,  it  can  have 
no  effect  here.  1  Cai.,  402.  It  manifestly  was  a 
special  Act,  and  the  discharge  being  obtained 
under  it,  it  cannot  be  considered  as  having  en- 
tered into  the  contemplation  of  the  parties,  at 
the  time  of  the  making  of  the  contract  as  an 
existing  law  and,  therefore,  cannot  affect  it. 
The  injustice  of  this  discharge  is  as  great  as  in 
the  cases  cited  from  Mass. ;  for  although  a  long 
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time  was  given  for  *foreign  creditors  [*48O 
to  come  in,  there  is  no  probability  of  notice 
having  reached  them.  The  evidence  of  Bat- 
telle, if  received,  would  not  have  proved  that 
the  plaintiff  relied  upon  the  responsibility  of 
the  agent;  the  account  itself,  certified  by  him, 
shows  the  contrary. 

Mr.  Butler,  in  reply.  The  witnesses  beinf 
sworn  in  the  presence  of  the  commissioners,  is 
equivalent  to  the  oath  being  administered  by 
them.  It  cannot  now  be  objected  that  the  pro- 
ceedings, under _  which  the  discharge  was  ob- 
tained, were  not  proved  as  judicial  records, 
such  objection  not  having  been  made  at  the 
trial.  Nor,  for  the  same  reason,  can  it  now  be 
urged  that  the  witness  was  not  conversant 
with  the  laws  of  Denmark.  The  answer  to  the 
argument,  that  the  grant  should  be  considered 
only  as  a  Statute  of  Limitations,  is  the  proof 
that  it  destroyed  not  only  the  remedy,  but  ex- 
tinguished the  debt. 

By  the  Court,  Savage,  Gli.  J.  The  defense 
in  this  case  was  placed  on  two  grounds:  1. 
It  was  insisted  that  the  defendant  was  dis- 
charged from  liability,  on  the  ground  that  the 
plaintiff  having  dealt  entirely  with  T.  Battelle, 
the  defendant's  agent,  he  had  looked  to  the 
agent's  responsibility,  and  not  to  the  defend- 
ant; 2.  That  the  defendant  had  been  legally 
discharged  from  the  payment  of  this  debt,  by 
virtue  of  a  royal  grant  of  the  King  of  Den- 
mark, and  of  the  proceedings  under  it.  Both 
branches  of  the  defense  rest  upon  the  proof 
contained  in  the  depositions  of  witnesses,  taken 
under  a  commission  in  the  Island  of  St.  Croix. 
It  appears  by  the  commission  and  return  that 
the  witnesses  were  sworn,  not  by  the  commis- 
sioners, but  by  the  local  authorities,  in  the 
presence  of  the  commissioners.  The  plain  tiff , 
on  the  trial,  objected  to  the  reading  of  the 
depositions  on  that  ground,  but  they  were  re- 
ceived, and  it  is  now  objected,  preliminarily, 
that  the  depositions  not  being  sworn  before  the 
commissioners,  should  have  been  rejected. 
The  witnesses  were  sworn  before  the  court  of 
the  island,  because  the  authorities  of  the  place 
prohibited  the  commissioners  from  administer- 
ing the  oaths.  It  is  true,  that  so  far  as  respects 
this  cause,  the  commissioners  had  power  to  ad- 
minister oaths,  and  the  testimony  thus  taken 
*is  competent;  but  if  a  witness  "thus  [*481 
sworn,  should  swear  falsely,  he  probably 
would  escape  punishment.  He  could  only  be 
punished  by  the  laws  of  the  country  in  which 
the  oath  was  administered;  and  if  by  the  laws 
in  force  in  St.  Croix,  the  oath  before  the  com- 
missioners was  unauthorized  and  extrajudicial, 
perjury  could  not  have  been  committed.  It 
seems  to  me,  therefore,  that  the  manner  of  ad- 
ministering the  oath  was  not  objectionable,  as 
it  was  the  only  way  in  which  it  could  be  done. 

The  commission  was  issued  by  consent,  and 
was  executed  subject  to  all  just  exceptions. 
On  the  trial,  the  plaintiff  objected  to  such 
parts  of  the  deposition  of  T.  Battelle,  as  went 
to  show  that  Mrs.  Battelle  had  accounted  with 
him  for  the  plaintiff's  salary;  and  that  the 
plaintiff  knew  that  the  salary  was  so  charged. 
Thomas  Battelle  was  the  authorized  agent  of 
the  defendant;  as  such  he  employed  the  plaint- 
iff, and  in  that  character  he  settled  the  account. 
It  is  clear,  therefore,  that  the  plaintiff  gave 
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credit  to  the  defendant;  and  not  to  her  agent. 
The  defendant  might  have  shown,  if  in  her 
power,  that  the  contract  between  the  plaintiff 
and  her  agent  was  made  by  the  agent  on  his 
own  account  and  responsibility;  but  that  was 
not  attempted.  The  defendant  being  liable  to 
the  plaintiff,  it  was  totally  immaterial  to  him 
whether  the  salary  was  included  in  the  ac- 
counts between  the  defendant  and  her  agent. 
It  was  her  folly  to  allow  it  to  her  agent  until 
he  produced  evidence  of  having  paid  it.  The 
plaintiff  was  not  responsible  for  the  fidelity  of 
the  defendant's  agent.  Suppose  the  plaintiff 
knew  that  Battelle  had  received  his  salary 
from  the  defendant,  that  did  not  discharge  the 
defendant's  liability  to  the  plaintiff,  unless  he 
had  agreed  to  discharge  her  and  rely  on  the 
personal  responsibility  of  the  agent.  This  is 
not  shown  either  by  the  deposition  of  J.  Bat- 
telle, or  by  the  accounts.  The  agent  had  pre- 
viously paid  the  salary;  the  defendant  could 
not  do  it  in  person,  as  she  was  abroad;  but  if 
she  had  been  at  home,  she  might  have  chosen 
to  transact  her  business  by  an  agent;  and  so 
long  as  the  plaintiff  received  his  salary  it  was 
immaterial  to  him  who  paid  it.  The  course  of 
dealing  proves  nothing,  if  the  plaintiff  did  no 
act  relinquishing  the  defendant's  liability.  The 
482*]  very  last  transaction  shows  that  the 
plaintiff  and  T.  Battelle  considered  the  defend- 
ant the  responsible  party.  The  account  is 
stated  by  T.  Battelle,  not  in  his  individual 
character,  but  as  attorney  to  the  defendant, 
who  was  owner  of  the  estates  of  which  the 
plaintiff  had  been  overseer. 

The  next  question  is  whether  the  testimony 
of  Behagen  was  admissible,  to  prove  the  pro- 
clama  issued  by  the  King  of  Denmark  and  the 
proceedings  under  it.  The  proclama  was  pre- 
ceded by  a  royal  grant,  which  must  be  consid- 
ered as  a  law  of  the  Kingdom  of  Denmark,  or 
as  a  judicial  proceeding.  However  repugnant 
to  our  notions  of  justice  and  liberty  such  arbi- 
trary proceedings  are,  we  are  to  regard  them 
as  the  acts  of  the  government,  and  they  must 
be  proved  as  such.  That  the  laws  of  a  foreign 
country  must  be  proved,  must  be  considered 
well  settled.  In  Fremoult  v.  Dedin,  1  P.  W., 
431,  Ld.  Chancellor  Parker  held  that  the  laws 
of  Holland  must  be  proved.  Peake  Cas.,  18. 
This  has  been  often  so  decided,  and  is  not  dis- 
puted; but  the  manner  of  proof  is  the  point 
now  particularly  requiring  attention.  In 
Boehtlinck  v.  Schneider,  3  Esp.,  58,  it  was  de- 
cided by  Ld.  Kenyon,  that  the  laws  of  a  for- 
eign country  must  be  proved  by  documents 
properly  authenticated  from  that  country. 
This  is  undoubtedly  correct  as  to  the  written 
or  statute  laws;  the  unwritten  laws  must  also 
be  proved  as  facts;  but  that  proof  may  be  by 
parol.  The  language  of  Ch.  J.  Marshall,  in 
Church  v.  Hubbart,  2  Or.,  236,  has  been  cited 
in  this  court  by  Mr.  Justice  Sutherland.  6 
Cow. ,  429.  ' '  Foreign  laws  are  well  understood 
to  be  facts  which  must,  like  other  facts,  be 
proved  to  exist,  before  they  can  be  received  in 
a  court  of  justice."  "  The  rule,"  he  says,  "is 
applicable  to  them,  that  the  best  testimony 
shall  be  produced;  and  that  such  testimony  as 
presupposes  better  testimony  attainable  by  the 
party,  shall  not  be  received,  but  no  testimony 
shall  be  required  which  is  shown  to  be  unat- 
tainable. They  should  be  authenticated  by  the 
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authority  of  the  foreign  State  under  its  seal; 
or  it  should  be  shown  that  such  evidence  could 
not  be  procured."  A  sworn  copy  seems  to  be 
considered  also  competent  testimony;  but  a 
copy  certified  by  a  consul,  has  been  held  to  be 
insufficient.  It  was  said  on  the  argument,  and 
*I  think  with  propriety,  that  foreign  [*483 
laws  must  be  proved  like  private  Acts.  Public 
laws  of  our  own  State  are  permitted  to  be  read 
from  the  statute  book,  not  because  that  is  evi- 
dence, for  no  evidence  is  necessary,  as  the 
judges  are  presumed  to  know  the  law,  but  the 
book  is  read  to  refresh  their  memory.  Ld.  El- 
lenborough  so  decided  in  Clegg  v.  Levy,  3- 
Camp.,  166.  The  law  being  in  writing,  an  au- 
thenticated copy  ought  to  be  produced.  2- 
Stark.  Ev.,  568,  569.  The  cases  in  our  own 
court  are  to  the  same  effect.  In  Kenny  v.  Van 
Horne,  I  Johns.,  394.  Spencer,  J.,  takes  the 
distinction  between  the  common  law  of  a  for- 
eign country  and  its  statutes;  the  one  may  be 
proved  by  parol,  the  other  not.  In  Smith  v. 
Elder,  3  Johns.,  105,  the  point  was  raised  and 
argued.  There  Reeve's  Law  of  Shipping  was- 
read  to  show  what  was  the  statute  law  of 
Great  Britain  relating  to  the  revenue.  The 
court  do  not  say  what  was  proper  evidence  of 
the  law,  but  they  impliedly  say  the  book  was 
not  sufficient,  for  they  rely  upon  the  fact  that 
the  defendant  had  concluded  himself,  by  con- 
fessing that  the  goods  were  shipped  contrary 
to  the  laws  of  the  country  to  which  they  were 
sent.  A  similar  decision  was  made  in  Packard 
v.  Hill,  2  Wend.,  411,  that  the  statute  of  a  for- 
eign country  must  be  proved  by  an  exemplifi- 
cation. In  Consequav.  Willings,  1  Pet.  C.  C., 
229,  Washington,  J.,  says  the  written  or  stat- 
ute laws  of  foreign  countries  are  to  be  proved 
by  the  laws  themselves,  if  they  can  be  pro- 
cured; if  not,  inferior  evidence  of  them  may 
be  received.  See,  also,  1  Phil.  Ev.,  443. 

Assuming  the  law  to  be,  that  all  written  laws, 
of  a  foreign  country,  as  well  as  proceedings  of 
courts,  must  be  proved  by  documents  duly  au- 
thenticated, let  us  examine  the  testimony  of- 
fered, to  prove  the  royal  grant.  Mr.  Behagen 
swears  that  he  knew  that  such  grant  was  is- 
sued, and  that  all  necessary  notices  were  given. 
This  is  clearly  inadmissible;  it  supposes  better 
testimony  in  existence,  not  produced  nor  ac- 
counted for.  A  royal  grant  must  have  been 
the  act  of  the  government,  and  entered  of  rec- 
ord. The  officer  having  custody  of  the  records, 
could  give  an  exemplification,  authenticated 
under  the  seal  of  State;  or  a  sworn  copy  might 
have  been  produced.  Parol  evidence  is,  there- 
fore, inadmissible. 

*Mr.  Behagen  further  testifies  that  [*484 
the  copy  and  notarial  translation  of  the  pro- 
clama annexed  to  his  deposition  is  duly  authen- 
ticated according  to  the  laws  of  St.  Croix;  and 
that  full  faith  and  credit  would  be  given  to  such, 
authentication  in  the  courts  of  Denmark.  By 
the  proceedings  of  the  special  Town  Court  of 
Christianstadt,  in  the  Island  of  St.  Croix,  held 
before  the  deputy- judge  and  recorder,  it  ap- 
pears that  the  original  royal  grant  and  the  pro- 
clama  were  produced  in  court,  and  that  it  was 
shown  that  they  were  recorded  and  published 
according  to  the  laws  of  Denmark.  Mr.  Be- 
hagen, who  appears  to  be  an  attorney,  swears 
that  the  papers  attached  are  copies  of  the  orig- 
inals ;  what  he  calls  the  original  is  but  a  copy 
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of  the  record,  and  the  paper  produced  is.  there- 
fore, a  copy  of  a  copy.  This  does  not  seem  to 
me  to  amount,  to  evidence  of  a  sworn  copy  of 
the  record.  The  reason  of  receiving  an  exem- 
plification or  sworn  copy  is,  that  the  court  has 
testimony  under  oath;  in  one  case  there  is  the 
official  certificate  of  an  officer  acting  under  an 
oath  of  office,  in  the  other  there  is  an  oath  prov- 
ing the  correctness  of  the  copy.  In  Delafield 
v.  Hand,  3  Johns.,  310,  this  court  held  that  a 
paper  purporting  to  be  an  exemplification  of 
certain  proceedings  of  a  tribunal  at  Havre, 
without  any  other  evidence  of  their  authentic- 
ity than  what  appears  from  the  papers  them- 
selves, was  not  admissible;  but  that  it  must  be 
proved  as  a  fact,  and  subject  to  the  same  rules 
of  evidence.  The  testimony  of  witnesses  prov- 
ing the  seal  of  the  court,  and  the  signature  of 
the  judge,  are  sufficient  to  admit  the  exempli- 
fication, 7  Johns.,  519  ;  and  it  seems  from  the 
same  case  that  proof  of  the  seal  alone  is  suffi- 
cient ;  see  also  Peake,  Ev.,  48;  but  the  public 
seal  of  a  State  proves  itself;  it  is  matter  of  no- 
toriety, and  may  be  taken  notice  of  as  part  of 
the  law  of  nations,  acknowledged  by  all. 
Peake,  48,  n ;  3  East,  222,  n.  ;  see,  also,  4 
Dall.,  416.  The  proceedings  of  a  Court  of  Ad- 
miralty are  sufficiently  proved  by  the  seal  of 
the  court,  the  certificate  of  the  judge,  and  the 
certificate  of  a  notary,  that  the  person  certify- 
ing as  judge,  is  so  in  fact,  5Cr.,  835;  though,  in 
this  case,  there  was  other  proof  of  the  judge's 
acts  in  that  capacity.  In  the  case  under  con- 
485*]  sideration,  *the  notarial  certificate  only 
proves  the  correctness  of  the  transaction. 

But  if  I  am  wrong  in  this  view  of  the  case, 
then  it  becomes  necessary  to  inquire  what  is 
the  effect  of  this  grant,  and  of  the  proceedings 
under  it.  The  proclama  called  upon  all  per- 
sons having  or  pretending  to  have  any  de- 
mands against  the  defendant,  to  present  them 
by  a  certain  day,  or  be  precluded  thereafter 
from  asserting  the  same.  Mr.  Behagen  swears 
that  the  effect  of  omitting  to  present  the  de 
mand  within  the  time  specified  is,  to  extinguish 
the  debt.  By  this  I  cannot  understand  that 
this  proceeding  operates  in  any  other  manner 
than  as  a  Statute  of  Limitation  ;  there  was  no 
insolvency,  no  surrender  of  property,  nothing 
but  a  mere  limitation.  The  distinction  between 
the  lexloci  and  lex  fort  has  often  been  adverted 
to,  and  it  is  well  settled  that  the  law  of  the  place 
is  to  govern  all  questions  affecting  the  nature, 
validity,  construction  and  effect  of  a  contract; 
but  the  law  of  the  place,  where  a  contract  is 
sought  to  be  enforced,  is  to  govern  as  to  the 
remedy.  Most  of  the  cases  on  this  subject  have 
been  collected  in  a  learned  note  to  Andrews  v. 
Herriott,  4  Cow.,  508.  It  is  also  well  settled 
that  a  Statute  of  Limitations  affects  only  the 
remedy,  and  not  the  validity  of  a  contract.  Mr. 
Justice  Story  has  recently  discussed  the  subject 
with  great  ability,  and  comes  to  the  conclusion, 
that  if  the  question  were  entirely  new,  he 
would  adopt  this  among  other  propositions  : 
"That  when  all  remedies  are  barred  by  the  lex 
loci  contraetus,  there  is  a  virtual  extinction  of 
the  right  in  that  place,  which  ought  to  be  re- 
cognized in  every  other  tribunal,  as  of  equal 
validity  ; "  but  he  admits  the  law  to  be  other- 
wise, and  decided  that  a  plea  of  the  Statute  of 
Limitations  of  the  State  where  the  contract  was 
made,  is  no  bar  to  a  suit  brought  in  a  foreign 
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tribunal  to  enforce  that  contract;  b'ut  a  plea  of 
the  Statute  of  Limitations  of  the  State  where 
the  suit  is  brought,  is  a  good  bar.  2  Mas., 
151.  The  point  is  at  rest  in  this  State.  1  Cai. 
402;  3  Johns.,  263;  8  Johns.  Ch.,  190,  218. 
The  cases  of  Prentiss  v.  Savage,  13  Mass.,  20, 
and  Tappan  v.  Poor,  15  Johns.,  419,  were  cases 
of  discharges  under  insolvent  laws  of  other 
States,  and  held  to  be  inoperative  beyond  those 
States.  The  *comity  of  nations  does  [*486 
not  require  that  effect  should  be  given  to  their 
laws  which  affect  the  remedy  upon  a  contract, 
but  only  that  the  same  law  shall  be  applied  as 
to  the  construction  and  effect,  as  in  the  State 
where  the  contract  was  made,  and  is  to  be  ex- 
ecuted. •  Neither  ground  of  defense  being  ten- 
able, the  motion  for  a  new  trial  must  be  denied. 
New  trial  denied. 

Foreign  laws,  how  far  binding  and  how  proved. 

Cited  in-68  N.  Y.,  87  ;  82  N.  Y.,  56 ;  12  Barb.,  634 ; 
36  Barb.,  323 :  29  How.  Pr.,  294  :  13  Pet.,  327 ;  9  How. 
U.  8.,  419 ;  1  Bank.  Reg.,  116 ;  9  Minn.,  66 ;  42  CaL,  499; 
39  Am.  Dec.,  299  (1  Penn.  &  B.,  65) :  43  Am.  Dec.,  482 
(4  Smed.  &  M.,  165) ;  2  Am.  Rep.,  209  (48  N.  H.,  133). 

Commission  to  take  testimony.  Cited  in— 1  Hun,  77 ; 
3T.  &C.,  81. 


THE  PEOPLE 

v. 
ALLEN,  late  Sheriff  of  ONTARIO. 

Statute  as  to  Performance  of  Act  by  Public  Of- 
ficer, wlien  Merely  Directory. 

A  statute,  specifying  a  time  within  which  a  pub- 
lic officer  is  to  perform  an  official  act  regarding  the 
rights  and  duties  of  others,  is  directory  merely,  un- 
less the  nature  of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute  is  such,  that  the  desig- 
nation of  time  must  be  considered  as  a  limitation 
of  the  power  of  the  officer,  and  it  was  accordingly 
held,  that  a  brigade  order  constituting  a  court-mar- 
tial, issued  in  July,  when,  by  the  militia  law  under 
which  the  proceeding  was  held,  it  was  made  the 
duty  of  the  commandant  of  the  brigade  to  issue 
such  order  on  or  before  the  first  day  of  June  in  ev- 
ery year,  was  valid. 

Citations— Laws  of  1818,  220,  sec.  17 ;  5  Cow.,  269 ; 
2  Mass.,  230. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Sep.,  1329.  It  was 
proved  that  the  president  of  a  brigade  court- 
martial,  appointed  for  the  year  1818,  paid  to  a 
deputy  of  the  defendant,  'then  sheriff  of  the 
County  of  Ontario,  $284,  being  the  amount  of 
fines  imposed  by  the  court-martial,  received  by 
the  president.  It  appeared  that  the  court  mar- 
tial was  appointed  by  a  brigade  order,  issued 
in  July,  1818.  The  militia  law,  under  which 
the  order  was  issued,  made  it  the  duty  of  the 
commanding  officer  of  the  brigade  to  appoint 
a  brigade  court-martial,  on  or  before  the  first 
day  of  June  of  every  year.  Laws  of  1818,  p. 
220,  sec.  17.  The  defendant's  counsel  insisted 
that  the  order  appointing  the  court-martial 
having  been  issued  after  the  day  specified  in 
the  Act,  it  was  void,  and  the  plaintiffs  were 
not  entitled  to  recover.  The  jury,  however, 
under  the  direction  of  the  judge,  found  a  ver- 
dict for  the  plaintiffs,  which  was  now  moved 
to  be  set  aside. 

*Mr.  D.Selden,  for  the  defendant.  [*487 
Mr.  Greene  C.  Bronson,  AUy-Oen.,  for 
the  people. 
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By  the  Court,  Marcy,  J.  The  right  of  the 
plaintiffs  to  recover  depends  upon  the  legality 
•  of  the  organization  of  the  court-martial  which 
imposed  the  fines  paid  over  to  the  deputy  of 
the  sheriff.  It  is  provided  by  the  Act  "to 
Regulate  the  Militia,"  Laws  of  1818,  p,  220, 
sec.  17,  that  "  the  commanding  officer  of  each 
brigade  of  infantry  shall,  on  or  before  the  first 
day  of  June  in  every  year,  appoint  a  brigade 
court-martial,"  etc.  The  court-martial  which 
imposed  the  fines  paid  to  the  deputy  of  the 
sheriff,  was  not  appointed  until  July.  Could 
the  power  given  to  the  commandant  of  brigade 
to  appoint  a  court-martial  be  exercised  after 
the  first  day  of  June?  The  general  rule  is, 
that  where  a  statute  specifies  the  time  within 
which  a  public  officer  is  to  perform  an  official 
act  regarding  the  rights  and  duties  of  others, 
it  will  be  considered  as  directory  merely,  un- 
less the  nature  of  the  act  to  be  performed  or 
the  language  used  by  the  Legislature  show 
that  the  designation  of  the  time  was  intended 
as  a  limitation  of  the  power  of  the  officer. 
The  Act  regulating  sales  of  real  property  on 
.an  execution,  makes  it  the  duty  of  sheriffs  to 
file  a  certificate  of  sale  in  the  clerk's  office  in 
ten  days  after  the  sale  takes  place,  yet  this 
omission  does  not  affect  the  validity  of  the 
^sale.  Jackson  v.  Young,  5  Cow.,  269. 

A  case  bearing  more  strongly  upon  the  one 
under  consideration  is  found  in  2  Mass.,  280 
The  laws  of  that  State  regulate  the  mode  of 
raising  money  to  build  and  repair  district 
school-houses.  Assessors  are  required  to  assess 
the  tax  within  30  days  after  they  are  furnished 
with  a  certificate  of  the  vote  of  the  district.  In 
the  case  before  that  court,  it  appeared  that  the 
-assessment  was  made  after  the  time  within 
which  it  is  directed  to  be  made,  and  the  ques- 
tion was  as  to  the  validity  of  the  assessment. 
Parsons,  Oh.  J.,  remarked,  that  although  the 
assessors  are  directed  to  assess  the  tax  within 
30  days  after  the  certificate,  yet  there  are  no 
negative  words  restraining  them  from  making 
the  assessment  afterwards.  "The  naming  of 
the  time  must,  therefore,  be  considered  as  di- 
488*]  rectory  *to  the  assessors,  and  not  as  a 
limitation  of  their  authority."  So  it  may  be  said 
-of  this  case,  that  as  there  is  nothing  in  the  nat- 
ure of  the  power  showing  that  it  might  not  be 
as  effectually  exercised  after  the  first  of  June 
as  before,  and  as  the  Act  giving  it  contains  no 
prohibition  to  exercise  it  after  that  period,  the 
naming  that  day  was  a  mere  direction  to  the 
officer  in  relation  to  the  manner  of  executing 
his  duty.  There  is  nothing  in  the  nature  of 
the  power  given,  or  in  the  manner  of  giving  it, 
that  justifies  the  inference  that  the  time  was 
mentioned  as  a  limitation.  If  the  power  could 
be  exercised  after  the  first  of  June,  the  court- 
martial  was  legally  instituted.  The  money  re- 
ceived by  the  deputy  belonged  to  the  plaintiffs, 
and  was  paid  to  him  pursuant  to  law  ;  the  de- 
fendant is,  therefore,  responsible  for  it. 

Judgment  for  tJie  plaintiffs. 

Cited  in— 19  Wend.,  372 ;  26  Wend.,  647 ;  3  Hill,  47 ;  2 
Den.,  161 ;  8  N.  Y.,  330 ;  24  N.  Y.,  586 ;  25  N.  Y.,  406 ;  26 
N.  Y.,  518  ;  35  N.  Y.,  467 ;  58  N.  Y.,  408  ;  1  Keyes,  517  ; 
5  Lans.,  16 ;  1  Hun,  54 :  6  Barb.,  656 ;  10  Barb.,  480 : 14 
Barb.,  321 ;  17  Barb.,  148 ;  30  Barb.,  613 ;  39  Barb.,  101 ; 
41  Barb.,  99;  3T.  &C.,  136  ;  36  How.  Pr.,  165;  7  Abb. 
Pr.,  36;  16  Abb.  Pr.,  397;  6  Park.,  197:27  Ind.,  361; 
33  Ind.,  197 ;  63  Ind.,  233 ;  74  Ind.,  491 ;  30  Cal.,  527  ;  30 
111.,  142 : 120  Mass.,  390 ;  31  N.  J.  L.,  319 ;  45  Am.  Dec., 
•a58  (10  Mo.,  117). 

WEND.  6.  N.  Y.  R.,  10. 


DUNCAN 

SUN  FIRE  INSURANCE  COMPANY. 

Action  on  Policy  of  Insurance — Interpretation  of 
Policy — Right  to  Keep  Gunpowder — Knowl- 
edge of  Assured,  Immaterial —  Warranties  and 
Representation. 

Where  the  words  "gunpowder  is  not  insurable, 
unless  by  special  agreement,"  were  inserted  in  the 
proposals  annexed  to  a  policy  of  insurance,  at  the 
toot  of  a  clause  headed  "extra  hazardous,"  in  an  enu- 
meration of  goods  considered  not  hazardous,  and 
of  goods,  trades  and  occupations  considered  hazard- 
ous and  extra  hazardous,  it  was  held,  that  gun- 
powder must  be  considered  as  included  in  articles 
enumerated  as  extra  hazardous ;  and  that  as  the 
building  insured  in  this  case  was  declared  to  be  priv- 
ileged to  contain  extra  hazardous  goods,  the  policy 
was  not  forfeited  by  the  fact  that  gunpower  was 
stored  in  the  building  at  the  time  of  its  conflagra- 
tion. And  it  was  f urther  held,  that  the  words  "gun- 
powder is  not  insurable,"  etc.,  were  simply  a  decla- 
ration that  gunpowder  would  not  be  insured  under 
the  class  of  extra  hazardous  goods,  at  the  rate  speci- 
fied in  that  class,  and  would  be  excluded  from  an 
estimate  of  loss,  unless  specifically  insured. 

Whether  the  powder  was  in  the  building  with  or 
without  the  knowledge  or  agency  of  the  assured, 
had  it  been  prohibited,  it  seems,  would  have  been 
immaterial. 

The  proposals  and  conditions  attached  to  a  policy 
form  part  of  the  contract,  and  have  the  same  force 
and  effect  as  if  contained  in  the  body  of  the  policy. 

Stipulations  in  policies  are  considered  express  war- 
ranties, and  it  is  not  requisite  that  the  circumstance 
or  act  warranted  should  be  material  to  the  risk ;  an 
express  warranty,  in  this  respect,  being  distinguish- 
able from  a  representation. 

*A  warranty  in  a  policy  of  insurance  is  a  [*489 
condition  or  contingency,  and  unless  that  be  per- 
formed there  is  no  contract ;  this  rule  prevails  as 
well  in  the  case  of  a  warranty  applying  to  matters 
subsequent,  as  to  matters  precedent. 

Citations-1  H,  Bl.,  254 ;  2  H.  Bl.,  754 ;  7  n.;  6  T.  R., 
710 ;  6  Cow.,  576 ;  Phil.  Ins.,  124,  5 ;  1  Taunt.,  345,  6 ;  3 
Dow.,  255. 

rpHIS  was  an  action  on  two  policies  of  insur- 
J-  ance,  tried  at  the  N.  Y. ,  Circuit  in  Nov. , 
1829,  before  the  Hon.  Ogden  Edwards,  one 
of  the  Circuit  Judges. 

The  defendants,  by  two  policies,  insured  six 
frame  stores  in  Mobile,  in  the  State  of  Ala., 
against  loss  or  damage  by  fire,  to  the  amount 
of  $13,600.  By  the  policies,  the  stores  were 
privileged  to  contain  goods  not  hazardous, 
hazardous  and  extra  hazardous.  In  each  policy 
are  contained  clauses  in  these  words  :  "  And 
it  is  agreed  and  declared  to  be  the  true  intent 
and  meaning  of  the  parties  hereto,  that  in  case 
the  above  mentioned  buildings  shall,  at  any 
time  after  the  making,  and  during  the  continu- 
ance of  this  insurance,  be  appropriated,  ap- 
plied, or  used,  to  or  for  the  purpose  of  carry- 
ing on  or  exercising  therein  any  trade,  business 
or  vocation,  denominated  hazardous  or  extra  v 
hazardous,  or  specified  in  the  memorandum  of 
special  rates  in  the  proposals  annexed  to  this 
policy,  or  for  the  purpose  of  storing  therein 
any  of  the  articles,  goods  or  merchandise  in 
the  same  proposals  denominated  hazardous  or 
extra  hazardous,  or  included  in  the  memoran-  i 
dum  of  special  rates,  unless  herein  otherwise  ' 
specially  provided  for,  or  hereafter  agreed  to 
by  this  company  in  writing,  to  be  added  to  or 
indorsed  upon  this  policy ;  then,  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  ap- 
propriated, applied,  or  used,  these  present  shall 
cease,  and  be  of  no  force  or  effect."  And.  also: 
'  'And  it  is  moreover  declared,  that  this  policy  is 
made  and  accepted  in  reference  to  the  proposals 
and  conditions  hereto  annexed,  which  are  to  be 
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usedand  resorted  to.in  order  to  explain  the  rights 
and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  otherwise  specially  provided 
for."  The  proposals  referred  to  in  the  policy 
set  forth  eight  classes  of  hazards,  and  the  rates 
of  annual  premiums;  the  eighth  class  being  thus 
described :  "  Buildings  entirely  of  wood. 
Goods  not  hazardous  therein,  75  a  100  cents 
per  $100."  Then  follows  an  enumeration  of 
goods  considered  not  hazardous,  and  of  goods, 
49O*]  trades  and  occupations  considered  haz- 
ardous and  extra  hazardous,  and  also  a  special 
memorandum,  in  these  words  : 

"  Not  hazardous.  Goods  not  hazardous  are 
such  as  are  usually  kept  in  dry-goods  stores  ; 
including  also  household  furniture  and  linen, 
cotton  in  bales,  coffee,  flour,  indigo,  potash, 
rice,  sugars  and  other  articles  not  combustible. 

Hazardous.  The  following  trades,  goods, 
wares  and  merchandise  are  considered  hazard- 
ous, and  are  charged  with  124  cents  per  $100, 
in  addition  to  the  premium  above  named  for 
each  class,  viz.:  Chair-makers,  chocolate- 
makers,  sail-makers,  tavern-keepers,  tobacco 
manufacturers,  ship-chandlers ;  china,  glass, 
and  earthenware,  in  packages ;  booksellers' 
stock,  flax,  hemp,  groceries,  including  spirit- 
uous liquors,  oil,  pitch,  saltpetre,  tar,  turpen- 
tine, confectioners,  jewellers'  stock,  milliners, 
musical  instrument  sellers'  stock,  pictures, 
prints  and  watch-makers'  stock. 

Extra  Hazardous.  The  following  trades  and 
occupations,  goods,  wares,  and  merchandise, 
are  deemed  extra  hazardous,  and  will  be  charged 
25  cents  and  upwards  per  $100,  in  addition 
to  the  premium  above  specified,  for  each  class, 
viz. :  Apothecaries  or  druggists,  boat-builders, 
coach-makers,  soap-boilers,  tallow-chandlers, 
cabinet-makers;  carpenters  in  their  own  shops, 
or  in  buildings  erecting  or  repairing;  chemists, 
china,  glass,  and  earthenware  sellers,  coopers, 
dyers,  founders,  musical  instrument  makers, 
and  all  manufactories  requiring  the  use  of  fire 
heat,  aquafortis,  ether,  spirits  of  turpentine, 
hay,  straw,  fodder,  and  grain  unthreshed. 
Gunpowder  is  not  insurable,  unless  by  special 
agreement. 

Special  Mem.  Grist-mills,  fulling-mills, 
paper-mills,  saw-mills,  and  other  mills,  dis- 
tilleries, bakeries,  breweries,  malt  houses, 
varnish  manufactories,  printing  offices,  book 
binderies  and  sugar  refiners,  will  be  insured  at 
special  rates  of  premium." 

The  premium  paid  in  this  case  was  $1.50  per 
$100.  Within  the  time  for  which  the  buildings 
were  insured, a  fire  happened.  It  commenced 
in  one  of  the  stores;  and  whilst  it  was  consum- 
ing, a  loud  explosion  took  place,  which  the 
witnesses,  judging  from  the  shock  and  the  ef- 
fects produced,  all  concurred  in  stating  their 
491*]  belief  proceeded  from  powder  *depos- 
ited  in  the  store.  The  store  in  which  the  fire 
commenced  was  entirely  consumed,  and  four 
of  the  other  buildings  were  more  or  less  injured. 
At  the  time  of  the  fire,  there  were  also  three 
kegs  of  powder  in  one  of  the  other  stores,  which 
were  removed  during  the  fire.  The  stores  in 
which  were  powder  were  occupied  by  tenants 
of  the  plaintiff.  The  damage  of  the  plaintiff 
was  estimated  at  $6,050,  the  loss  upon  the  build- 
ing consumed  being  estimated  at  $3,000,  the 
full  sum  at  which  it  was  insured.  The  testi- 
mony being  closed,  the  counsel  for  the  defend- 
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ants  prayed  the  judge  to  instruct  the  jury,  that 
if  the  building  in  which  the  fire  originated,  was, 
at  the  time  of  the  fire,  used  for  the  purpose  of 
storing  gunpowder  therein,  although  it  were 
without  the  knowledge  or  privity  of  the  as- 
sured, the  assured  could  not  recover  for  the 
damage  done  to  the  building  by  the  fire,  in  con- 
sequence of  the  restriction  in  the  body  of  the 
policy,  and  in  the  proposals  and  classification 
of  hazards  therein  referred  to  and  annexed 
thereto.  To  this  the  plaintiff's  counsel  object- 
ed, and  insisted  that  the  judge  should  instruct 
the  jury,  that  even  if  there  was  gunpowder 
stored  in  the  building  in  which  the  fire  origi- 
nated, without  the  knowledge  or  agency  of  the 
assured,  yet  that  the  plaintiff  was  not  barred 
from  recovering  the  loss  on  such  building. 
The  judge  charged  the  jury  that  the  circum- 
stance of  there  being  gunpowder  stored  in  the 
building  previous  to,  and  at  the  time  of  the 
conflagration,  without  the  agency  or  knowledge 
of  the  assured, did  not  form  a  bar  to  the  plaint- 
iff's recovery,  and  that  the  whole  of  the  evi- 
dence adduced  by  the  defendants  to  establish 
that  fact  was  irrelevant,  and  not  to  be  consid- 
ered by  them  in  forming  their  verdict.  The 
defendants  excepted  to  the  charge  of  the  judge, 
and  the  jury  found  a  verdict  for  the  plaintiff 
for  $7,432.08,  including  interest  upon  the  esti- 
mated loss.  The  defendants  moved  for  a  new 
trial. 

Mr.  J.  L.  Wendell,  for  defendants.  The 
proposals  and  conditions  attached  to  the  policy 
are  a  part  or  parcel  of  the  policy,  as  much  so 
as  if  incorporated  in  the  instrument  itself.  1 
H.  Bl.,  254;  2 Id.,  574,  577,  n.;  6  T.  R.,  710;  5 
Cow.,  576.  The  policy,  it  was  declared  by  its 
terms,  should  be  void,  if  the  *build-  [*492 
ings  were  used  for  storing  therein  any  of  the 
articles,  goods  or  merchandise,  in  the  propos- 
als denominated  hazardous  or  extra  hazardous, 
unless  by  the  policy  otherwise  specially  pro- 
vided for.  The  policy  did  provide  that  the 
buildings  should  be  privileged  to  contain  both 
hazardous  and  extra  hazardous  goods,  and  in 
the  proposals  is  a  description  of  such  goods  ; 
neither  of  which, as  described  in  the  proposals, 
include  gunpowder,  which,  though  inserted 
under  the  head  extra  hazardous,  is  expressly 
excepted  from  it,  and  placed  upon  the  same 
footing  with  the  articles  included  in  the  memo- 
randum of  special  rates,  that  is,  it  is  represent- 
ed as  something  different  from  the  articles 
specified  as  extra  hazardous,  and  that  for  the 
insurance  of  it.  a  special  agreement  must  be 
made.  Under  the  permission,  therefore,  to 
store  extra  hazardous  articles,  gunpowder  is 
not  included.  Had  it  been  declared  that  the 
stores  were  privileged  to  contain  hazardous 
goods,  and  it  had  turned  out  in  proof  that  they 
contained  goods  extra  hazardous,  as  described 
in  the  proposals,  can  there  be  a  question  but 
that  the  policy  would  have  been  held  void  ? 
The  terms  of  the  policy  are  not  very  explicit, 
and  the  reference  to  the  article  of  gunpowder 
seems  applicable  only  to  the  terms  of  insurance, 
yet  it  is  contended  that  the  intention  of  the 
parties  is  most  obvious,  that  powder  should  not 
be  kept  in  the  stores.  A-  policy  of  insurance 
has  always  been  deemed  obscure,  incoherent, 
and  strange  in  its  terms,  but  as  a  commercial 
instrument,  it  receives  from  courts  a  liberal 
construction,  and  the  intention  of  the  parties  is 
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carried  into  effect.  Cond.  Marsh.,  812  ;  1  T. 
R.,  645.  The  charge  of  the  judge  must  have 
misled  the  jury,  who  must  have  understood  him 
to  say,  that  although  there  was  gunpowder  in 
the  building,  if  it  was  there  without  the  knowl- 
edge or  agency  of  the  assured,  he  was  entitled 
to  re'cover.  If  the  storing  of  the  powder  avoid- 
ed the  policy,  it  was  a  matter  of  indifference 
whether  it  was  there  with,  or  without  the 
knowledge  of  the  assured. 

Messrs.  D.  Lord,  Jr.,  and  B.  F.  Butler, 
for  plaintiff.  Gunpowder  is  not  included  in 
the  memorandum  of  special  rates;  and  is  either 
not  included  in  any  or  the  classes  of  hazards 
493*]  specified  in  *the  proposals,  or  is  em- 
braced in  the  class  denominated  extra  hazar- 
dous. If  not  included  in  either  of  the  classes 
of  hazards,  then  the  restrictive  clause  in  the 
policy  does  not  comprehend  it;  and  if  included 
in  the  class  extra  hazardous,  the  building  was 
privileged  to  contain  it.  But  it  is  contended 
that  the  clause  relating  to  gunpowder  should 
be  construed  only  as  notice  to  the  world  that 
gunpowder  would  not  be  considered  as  insured 
under  either  class  of  hazards  ;  that  unless  a 
special  agreement  was  made  in  reference  to  it, 
and  a  loss  should  occur,  although  extra  hazard- 
ous goods  were  insured,  the  insurance  would 
not  attach  to  that  article.  The  restrictive  clause 
in  the  policy  forbids  the  storing  of  hazardous 
and  extra  hazardous  goods,  and  the  carrying 
on  in  the  buildings  insured  of  the  trades  and 
occupations  specified  in  the  special  memoran- 
dum, unless  in  the  policy  otherwise  specially 
provided  for.  Strictly,  gunpowder  is  not  em- 
braced in  the  restriction.  The  clause  relative 
to  it  is  susceptible  of  the  construction  we  con- 
tend for  ;  and  if  so,  the  court  will  not  enlarge 
the  restriction  by  construction,  but  rather,  as 
in  an  exception  in  a  deed  which  is  construed 
most  strictly  against  the  grantor,  and  most 
beneficially  for  the  grantee,  give  it  a  construc- 
tion most  favorable  to  the  assured.  6  Cow., 
673;  4  Taunt.,  387,  660;  15  East,  269;  Co.  Litt., 
219  b;  3  Wend.,  636. 

By  the  Court,  Savage,  Oh.  J.  It  is  not  de- 
nied that  one  of  the  buildings  insured  was  de- 
stroyed, and  four  of  the  others  injured,  by  the 
peril  insured  against.  The  defendants  must, 
therefore.pay  the  amount  of  the  plaintiff's  loss, 

/not  exceeding  the  amount  insured,  unless  they 
are  excused  in  consequence  of  gunpowder  be- 
ing stored  in  some  of  the  buildings.  Whether 
the  powder  was  there  with  the  knowledge  or 
agency  of  the  plaintiff,  seems  to  me  not  very 
material.  The  absence  of  agency  or  knowledge 
on  the  part  of  the  plaintiff,  excuses  him  from 
any  imputation  of  fraud,  or  an  intention  to 
violate  his  contract.  The  policies  say  nothing 
about  the  knowledge  or  agency  of  the  plaintiff 
in  storing  articles  therein  prohibited,  but  the 
contract  is,  in  substance,  that  if  the  building 
shall  be  used  for  storing  articles  not  privileged 
to  be  there,  then,  so  long  as  they  shall  be  so 
494*]  used,  the  policies  shall  *cease;  and  be 
of  no  force  or  effect.  The  plaintiff  could  not 
be  supposed  to  know  what  articles  were  depos- 
ited in  all  these  buildings, they  being  let  to  dif- 
ferent persons.  The  building  destroyed  was 
divided  into  four  tenements  ;  two  of  which 
were  used  for  storing  goods,  another  as  a  com- 
mission store, and  the  other  for  counting-rooms; 
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but  whether  he  knew  that  there  was  powder  in 
the  stores  or  not,  if  the  buildings  were  used  in 
a  manner  prohibited  by  the  policy,  the  liability 
of  the  defendants  ceased. 

The  proposals  and  conditions  attached  to 
the  policy  form  part  of  the  contract,  and  have 
the  same  force  and  effect  as  if  contained  in  the 
body  of  the  policy.  1  H.  B!.,  254  ;  2  Id.,  574, 
7,  n.;  6  T.  R.,  710  ;  6  Cow.,  576.  It  is  express- 
ly stipulated  that  the  buildings  may  contain 
articles  denominated  not  hazardous,  hazardous 
and  extra  hazardous  ;  but  if  they  contain  those 
included  in  the  memorandum  of  special  rates, 
while  they  are  so  used,  the  policy  shall  cease 
and  be  of  no  effect.  The  -stipulations  in  pol- 
icies are  considered  express  warranties  ;  an  ex- 
press warranty  is  an  agreement  expressed  in 
the  policy,  whereby  the  assured  stipulates  that 
certain  facts  relating  to  the  risk  are  or  shall 
be  true,  or  certain  acts  relating  to  the  same 
subject  have  been  or  shall  be  done.  It  is  not 
requisite  that  the  circumstance  or  act  war- 
ranted should  be  material  to  the  risk  ;  in  this 
respect  an  express  warranty  is  distinguished 
from  a  representation.  Ld.  Eldon  says  :  "  It 
is  a  first  principle  in  the  law  of  insurance  that 
if  there  is  a  warranty  it  is  a  part  of  the  con- 
tract, that  the  matter  is  such  as  it  is  represented 
to  be.  The  materiality  or  immateriality  sig- 
nifies nothing.  The  only  question  is  as  to  the 
mere  fact."  Phil.  Ins.,  124,  125.  A  warranty 
in  a  policy  of  insurance  is  a  condition  or  con- 
tingency, and  unless  that  be  performed,  there 
is  no  contract,  per  Ld.  Mansfield,  1  Taunt., 
345,  346,  who  was  then  speaking  of  a  condition 
precedent ;  but  the  same  reasons  apply  to  put 
an  end  to  the  policy,  where  the  condition  or 
warranty  applies  to  matters  subsequent.  In 
New  Castle  Fire  Ins.  Co.  v.  Marmoran,  3  Dow., 
255,  in  a  policy  upon  a  cotton-mill,  it  was 
warranted  that  the  mill  was  conformable  to  the 
first  class  of  cotton  and  woolen  rates.  Accord- 
ing to  the  proposals  of  the  Co.,  buildings  of  the 
*first  rate  of  risks  were  those  having  [*495 
stoves  or  coakles  standing  at  a  distance  of  not 
more  than  one  foot  from  the  wall  ;  those  hav- 
ing stovepipes  or  flues  more  than  two  feet  in 
length,  were  considered  to  belong  to  the  sec- 
ond class  of  risks.  At  the  time  of  making  the 
policy  the  building  was  not  of  the  first  class, 
but  had  been  altered  so  as  to  conform  to  that 
class  before  the  loss  took  place.  Ld.  Eldon 
said,  if  the  mill  was  warranted  as  being  of  the 
first  class,  it  must  be  such  as  it  was  warranted 
to  be  ;  otherwise,  there  is  no  contract.  In  this 
case  I  consider  the  policy  and  the  proposals 
and  conditions  annexed  as  saying  in  substance, 
that  the  buildings  are  privileged  to  contain 
goods — not  hazardous,  hazardous  and  extra 
hazardous — warranted  not  to  contain  those  in- 
cluded in  the  memorandum  of  special  rates. 
If  gunpowder,  by  the  policy,  is  included  in 
the  class  denominated  extra  hazardous,  then  it 
was  privileged  to  be  stored  in  the  buildings  in- 
sured ;  if  not,  and  it  is  admitted  that  gunpow- 
der was  contained  in  the  buildings  at  the  time 
of  the  fire,  then  the  policy  was~thereby  ren- 
dered inoperative  and  of  no  effect.  To  deter- 
mine whether  gunpowder  belongs  to  one  or  the 
other  of  the  classifications  mentioned,  recourse 
must  be  had  to  the  instrument  itself.  The 
clause  in  dispute  reads  thus  :  ' '  Extra  hazard- 
ous. The  following  trades  and  occupations, 
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goods,  wares  and  merchandise  are  deemed  ex- 
tra hazardous,  and  will  be  charged  25  cents 
and  upwards,  per  $100,  in  addition  to  the 
premium  above  specified,  for  each  class,  viz. : 
apothecaries,  or  druggists,"  etc.,  enumerating  a 
great  number;  ending  with  "grain  unthreshed," 
and  concluding  with  a  period.  Then  follows 
in  the  same  line  a  distinct  sentence,  as  follows: 
"Gunpowder  is  not  insurable,  unless  by  spe- 
cial agreement."  After  which  a  distinct  para- 
§-aph  commences  as  follows  :  "  Special  mem. 
rist-mills,"  etc.,  etc.,  "will  be  insured  at  spe- 
cial rates  of  premium."  I  understand  these 
proposals  as  including  gunpowder  under  ar- 
ticles extra  hazardous,  but  distinctly  stating 
that  it  will  not  be  insured  at  the  same  rate  as 
the  other  articles  within  the  same  class.  I 
think  the  defendants  so  understood  it,  as  is 
inferrible  from  that  part  of  the  policy  out  of 
which  the  controversy  arises,  and  which  I  have 
quoted.  The  printed  part  of  the  policy  excludes 
496*]  everything  denominated  *hazardous, 
extra  hazardous,  or  included  in  the  memoran- 
dum of  special  rates,  unless  specially  provided 
for.  This  was  evidently  intended  to  exclude 
everything  but  such  as  was  considered  not  haz- 
ardous. Gunpowder  is  either  included  in  ex- 
tra hazardous  or  forms  a  distinct  class ;  if  it 
forms  a  distinct  class,  then  the  printed  form 
permits  gunpowder  when  it  excludes  articles 
hazardous  and  extra  hazardous,  which  are  less 
combustible,  and  are  insured  at  lower  rates, 
which  is  an  inconsistency  not  to  be  presumed 
or  inferred.  My  inference,  from  the  manner 
n  which  the  clause  relating  to  gunpowder  is 
printed,  and  from  the  fact  that  it  is  not  treated 
as  a  distinct  head  or  class  in  this  stipulation  in 
the  policy,  is,  that  it  was  considered  extra  haz- 
ardous, but  not  to  be  insured  under  that  class 
at  the  rate  of  the  other  articles  and,  therefore, 
to  be  excluded  from  any  estimate  of  loss,  un- 
less specifically  insured. 

My  conclusion  is  that  the  plaintiff  had  a 
right,  by  the  terms  of  the  policy,  to  put  gun- 
powder in  his  buildings  insured  ;  but  in  case 
of  loss  by  fire,  he  is  not  entitled  to  compensa- 
tion for  such  gunpowder  ;  not  having  insured 
it  by  special  agreement.  If  such  is  not  the 
proper  construction  of  the  policy,  .then  there 
is  no  positive  exclusion  of  gunpowder,  as  it  is 
clearly  not  included  in  the  paragraph  headed 
"special  mem.,"  and  which  is  referred  to  in  the 
clause  of  the  policy  in  question,  as  "the  mem- 
orandum of  special  rates."  I  place  my  opinion, 
however,  upon  the  construction  of  the  policy 
taken  all  together,  that  gunpowder  belongs  to 
the  class  denominated  extra  hazardous  ;  and 
that  of  course,  the  buildings  were  privileged  to 
contain  it. 

1  am,  therefore,  of  opinion  that  a  new  trial 
be  denied. 

Cited  in— 12  Wend.,  456.  460 ;  21  Wend.,  369 ;  2  Den, 
78 ;  23  N.  Y.,  520 ;  10  Barb.,  290; 20  Barb.,  474;  25  Barb., 
503 ;  1  Daly,  16 ;  19  Mich.,  442 ;  34  N.  J.  L.,  248. 


497*]        *HART  «.  DEAMER. 

Debt  on  Bond — Evidence  to  Prone  Lunacy  of 
Obligor — Creditors  of  Obligor  as  Witnesses — 
Competency  of. 

An  inquisition  taken  under  a  writ  de  }unatico  in- 
quirendo  is  admissible  though  not  conclusive  evi- 
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dence  to  prove  the  lunacy  of  an  obligor  in  an  action 
of  debt  on  bond. 

Creditors  of  the  obligor,  where  the  defense  is  lu- 
nacy, are  competent  witnesses  to  prove  the  obligor 
Incapable  of  managing  his  concerns  at  the  time  of 
the  execution  of  the  bond :  if  a  direct  and  certain 
interest  appears,  it  seems  they  would  not  be  con- 
sidered competent ;  as  in  this  case,  where  a  judg- 
ment was  already  entered  for  the  plaintiff,  had  it 
appeared  that  the  witnesses  were  judgment  credit- 
ors, having  liens  upon  the  same  property,  they 
would  have  been  declared  incompetent. 

Citations— 1  Phil.  Ev.,  300,  pt.  2,  ch.  4,  sec.  2 ;  1 
Stark.,  pt.  2,  sec.  95 :  2  Atk.,  412 ;  3  Camp.,  126 ;  1  Str., 
68 ;  2  H.  BL,  437  ;  3  Maule  &  8.,  176  ;  8  Johns.,  186 ;  10 
Johns..  21,  98 ;  15  Johns.,  147  ;  5  Wend.,  55. 

IN  this  case  a  judgment  had  been  entered 
against  the  defendant  in  an  action  of  debt 
on  bond,  and  on  application  to  the  court,  sug- 
gesting that  the  defendant,  at  the  time  of  the 
execution  of  the  bond,  was  a  lunatic,  an  order 
was  made  staying  the  execution  which  had 
been  issued,  and  that  the  defendant  have  leave 
to  appear  by  his  committee,  and  defend  the 
suit  upon  the  bond.  An  issue  was  according- 
ly framed,  which  came  on  to  trial  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges,  at  the  N.  Y.  Circuit  in  Dec.,  1829. 

On  the  trial  of  the  cause,  the  plaintiff  proved 
the  execution  of  a  bond,  bearing  date  Dec.  29, 

1827,  conditioned  for  the  payment  of  $2,500 
and  rested.     The  counsel  for  the  defendant 
then  offered  in  evidence  an  inquisition  under 
a  writ  de  lunatico  inquirendo,  taken  Feb.   29, 

1828,  finding  that  the  defendant  at  the  time  of 
the  making  of  the  inquisiton  was  a  lunatic 
and  of  unsound  mind,  and  enjoyed  no  lucid 
intervals,  so  that  he  was  incapable  of  the  gov- 
ernment of  himself,  his  messuages,  etc. ,  and 
had  been  in  the  same  state  of  lunacy  since 
June.  1827,  which  was  objected  to  as  evidence, 
and  rejected  by  the  judge.     The  counsel  for 
the  defendant  then  offered  to  prove,  by  vari- 
ous persons,  who,  it  was  admitted,  were  cred- 
itors of  the  defendant,  that  at  the  time  of  the 
execution  of  the  bon9  in  question,  the  defend- 
ant was  of  unsound  mind,  and  incapable  of 
managing  his  concerns .  The  witnesses  offered 
were  objected  to  as  incompetent,  on  the  ground 
*of  interest,  and  ex  eluded  by  the  judge.  [*498 
The  counsel  for  the  defendant  excepted  to  the 
decisions,  and  the  jury  found  a  verdict  for  the. 
plaintiff  which  was  now  moved  to  be  set  aside. 

Mr.  J.  L.  Wendell,  for  defendant. 
Mr.  S.  P.  Staples,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  To  sustain 
the  defense,  an  inquest,  taken  upon  a  com- 
mission of  lunacy,  was  offered  in  evidence  and 
rejected;  and  secondly,  witnesses  were  offered 
who  were  conceded  to  be  creditors  of  D.eamer, 
who  were  also  rejected.  The  questions  are, 
therefore,  as  to  the  competency:  1st.  Of  the 
inquisition;  and  2d.  Of  the  creditors. 

1.  It  is  laid  down  by  writers  on  the  law  of 
evidence,  that  such  an  inquisition  is  admissible 
evidence,  though  not  conclusive.  1  Phil.  Ev., 
300,  pt.  2,  ch.  4,  sec.  2.  Stark  says,  Vol.  L, 
258,  pt.  2,  sec.  95:  "An  inquisition  of  lunacy 
may  be  considered  to  be  in  the  nature  of  a  pro- 
ceeding in  rem,  since  it  is  instituted  by  the  di- 
rection of  the  Chancellor,  to  whom,  by  special 
authority  from  the  King,  the  custody  of  idiots 
and  lunatics  is  intrusted,  to  inquire  into  the 
state  of  the  party's  mind.  In  the  case  of  Ser- 
gea*on  v.  Sealy,  2  Atk.,  412,  an  inquisition  was 
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received,  but  witnesses  were  permitted  to  con- 
tradict it,  Ld.  Hardwicke  saying  it  was  not 
conclusive.  It  was  objected  to  in  that  case, 
but  the  objection  was  overruled.  The  appli- 
cation there  was  to  set  aside  a  purchase,  made 
after  the  time  covered  by  the  inquisition  of  lu- 
nacy. In  the  case  of  Farlan  v.  Silk,  Exr. ,  3 
Camp.,  126,  such  an  inquisition  was  received 
in  an  action  of  debt  on  a  bond,  Ld.  Ellenbor- 
ough  saying  that  it  was  admissible,  but  not 
conclusive;  and  that  it  would  be  for  the  jury, 
after  comparing  it  with  the  other  facts  of  the 
case,  to  determine  what  weight  it  was  entitled 
to.  In  Jones  v.  White,  1  Str.,  68,  a  coroner's 
inquest  was  offered  upon  a  trial  at  bar  of  an  is- 
sue out  of  chancery  of  devisavit  vel  non,  to 
prove  the  lunacy  of  the  testator;  it  was  opposed 
by  two  justices  against  two.  The  justices  who 
were  opposed,  put  their  opposition  on  the 
ground  that  the  coroner's  inquest  was  a  crimi- 
nal proceeding.  In  the  cases  of  Lathow  v.  Ea- 
4991  *mer,  2  H.  Bl.,  437,  *and  Glossopv.  Pole, 
3  Maule  &  S.,  176,  the  courts  in  England 
thought  inquisitions,  taken  by  sheriffs,  were 
not  admissible  in  an  action  brought  against  the 
sheriff;  but  a  different  riile  of  evidence  is  es- 
tablished in  this  State,  as  appears  by  the  cases 
referred  to  by  the  plaintiff's  counsel,  viz. :  Bay- 
ley  v.  Bates,  8  Johns.,  186,  in  which  Lathow  v. 
Earner  was  cited,  and  10  Johns.,  98,  and  15 
Id.,  147.  Many  more  might  be  added  in  which 
inquisitions  have  been  received  as  competent, 
though  not  conclusive  evidence.  On  this  point, 
therefore,  the  judge  erred. 

1  think  he  erred  also  in  excluding  the  cred- 
itors. The  interest  to  render  a  witness  incom- 
petent must  be  fixed  and  certain,  not  contin- 
gent. 5  Wend.,  55,  and  cases  cited;  see,  also, 
10  Johns.,  21.  From  the  bare  fact  that  the 
witnesses  were  creditors,  it  does  not  necessari- 
ly follow  that  they  had  such  an  interest  as 
should  exclude  them.  They  may  be  creditors 
at  large.  If  the  fact  had  appeared  that  the 
creditors,  offered  as  witnesses,  had  judgments 
and  executions  levied  on  the  same  property 
bound  by  the  plaintiff's  judgment  and  execu- 
tion, and  that  there  was  not  property  enough 
to  satisfy  both,  the  court  could  then  see  a  cer- 
tain interest;  but  upon  the  facts  stated  in 
the  bill  of  exceptions,  we  are  of  opinion  that 
the  witnesses  were  competent,  and  that  the 
fact  of  their  being  creditors  and  having  a  pos- 
sible and,  perhaps,  probable  interest  in  the 
event,  could  be  urged  only  against  their  cred- 
ibility. 

A  new  trial  must  be  granted,  with  costs  to  abide 
the  event. 

Cited  in-13  Wend.,  563;  3  Hill,  516 ;  8  N.  Y.,  395  ; 
57  N.  Y.,  368 ;  8  Hun,  329 ;  2  Barb.,  155 ;  13  Barb..  429; 
15  Barb.,  523 ;  3  T.  &  C.,  346 ;  19  How,  Pr.,  141 ;  11 
Abb.  Pr.,  253. 


5OO*]  *LEGGETT  AND  WOOSTER 

v. 
BO  YD  AND  FROST. 

Suit  against  Joint  Debtors — Personal  Defense  by 
One — Effect  of — Discontinuance — Costs. 

In  a  suit  against  several  joint  debtors,  where  only 
one  is  brought  into  court,  and  the  plaintiff  proceeds 
under  the  statute  as  if  all  were  brought  in,  and  the 
defendant  brought  in  succeeds  in  establishing  a  per- 
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sonal  defense,  e.  g.,  infancy,  although  the  plaintiff's 
cause  of  action  was  fully  proved,  he  is  not  entitled 
to  judgment  against  the  other  defendants  named  in 
the  original  process,  who  were  not  brought  into 
court. 

Nor  is  the  plaintiff  in  such  a  case  entitled  to  dis- 
continue without  costs  as  to  the  defendant  brought 
into  court,  having  proceeded  to  trial  with  a  full 
knowledge  of  the  defense,  and  put  the  defendant  to 
the  expense  of  proving  his  infancy.  It  seems  that  a 
plaintiff,  surprised  on  a  trial  with  such  defense, 
would  be  permitted  to  discontinue  without  costs. 

Citations— 1  K.  L.,  521,  sec.  13. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Nov.,  1829,  before  the 
Hon.Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  defendants  were  copartners,  as  mer- 
chants. Boyd,  one  of  the  firm,  in  the  name  of 
the  firm,  made  and  delivered  to  the  plaintiff  a 
promissory  note;  at  the  making  of  the  note, 
he  was  a  minor  within  the  age  of  21.  Boyd 
alone  was  taken  on  the  capias;  and  the  plaint- 
iffs had  proceeded  in  the  suit,  under  the  Stat- 
ute against  Joint  Debtors.  On  the  fact  of  infan- 
cy being  shown,  the  counsel  for  the  plaintiff 
asked  permission  of  the  circuit  judge  to  enter 
a  nolle  prosequi  as  it  respected  Boyd,  and  re- 
quested the  judge  to  charge  the  jury  to  find  a 
verdict  against  Frost,  the  other  defendant.  The 
judge  recommended  to  the  jury  to  find  the 
facts  of  the  case  specially,  subject  to  the  opin- 
ion of  the  Supreme  Court.  The  defendant  now 
moved  for  judgment  in  his  favor,  and  the 
plaintiffs  asked  for  judgment  in  their  favor 
against  Frost,  and  leave  to  discontinue  as  to 
Boyd,  without  costs.  At  a  previous  term,  this 
same  cause  had  been  before  the  court  for  a  new 
trial,  when  it  appeared  that  the  defense  of  in- 
fancy had  been  insisted  on. 

Messrs.  J.  A.  Spencer  and  S.Stevens,  for 
plaintiffs. 

Mr.  J.  L.  Wendell,  for  defendant. 

*By  the  Court,  Savage,  Oh.  J.  The  [*5O1 

proposition  to  enter  judgment  against  a  firm, 
when  neither  of  the  members  of  that  firm  is  sub- 
jected to  a  judgment,is  certainly  a  novelty;  but 
as  it  was  gravely  argued,  it  is  proper  to  give 
those  arguments  a  respectful  consideration. 

It  was  urged  that  the  provisions  of  our  Stat- 
ute, 1  R.  L.,  521,  sec.  13,  are  tantamount  to 
the  outlawry  of  a  joint  debtor  not  arrested  and, 
therefore,  judgment  should  be  entered  against 
Frost.  It  is  true,  that  before  our  statute  was 
passed,  no  judgment  could  be  rendered  against 
joint  debtors,  until  all  were  brought  into  court, 
or  until  those  who  were  not  brought  into  court 
should  be  outlawed;  and  it  is  also  true,  that 
when  process  of  outlawry  had  been  completed 
in  a  civil  suit,  a  judgment  was  entered  against 
the  absent  outlawed  defendant;  but  our  statute 
does  not  permit  a  judgment  to  be  entered 
against  the  debtor  not  arrested,  unless  judg- 
ment is  also  rendered  against  his  joint  debtor, 
who  has  been  arrested.  The  language  of  the 
statute  is  this:  "And  in  case  any  of  such  joint 
debtors  be  taken  and  brought  into  court,  he  or 
they,  so  taken  and  brought  into  court,  shall  an- 
swer to  the  plaintiff;  and  in  case  judgment 
shall  pass  for  the  plaintiff,  he  shall  have  his 
judgment  and  execution  against  such  of  them 
as  were  brought  into  court,  and  against  the 
other  joint  debtors  named  in  the  process,  in  the 
same  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  process; 
but  it  shall  not  be  lawful  to  issue  or  execute 
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any  such  execution  against  the  body.or  against 
any  lands  or  goods,  the  sole  property  of  any 
person  not  brought  into  court."  The  plaint- 
iffs ask  judgment  against  Frost,  who  is  not  in 
court;  but  not  against  Boyd,  who  is  in  court. 
The  statute  says,  in  case  judgment  shall  pass 
for  the  plaintiff,  it  shall  be  rendered  against 
those  brought  into  court,  and  those  who  are 
not;  but  it  is  not  said  that  judgment  shall  be 
rendered  against  those  not  brought  into  court, 
unless  it  is  also  rendered  against  those  who 
are  in  court.  It  was  not  the  intention  of  the 
Legislature  that  any  man  shall  be  condemned 
unheard;  but  the  defendants,  being  joint  debt- 
ors, are  supposed  to  have  a  joint  defense,  and 
those  taken  shall  answer  for  those  who  are  not; 
and  if  they  have  no  defense,  the  presumption 
5  O2*]  *is  that  the  others  have  none;  but  there 
is  no  authority  for  giving  a  different  judgment 
against  those  not  taken,  from  that  rendered 
against  those  in  court. 

The  plaintiffs  ask  a  different  judgment 
against  the  absent  debtor  from  that  given 
against  the  debtor  in  court.  The  argument  is, 
that  by  bringing  Boyd  into  court,  Frost  is 
brought  in  ;  and  both  parties  thus  being  in 
court,  and  the  note  being  the  act  of  the  firm, 
judgment  must  go  against  the  firm,  and  then 
judgment  must  be  rendered  in  favor  of  Boyd, 
on  the  defense  of  infancy.  This  is  too  fanci- 
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f  ul  for  a  court  of  justice.  I  think  I  have  shown 
that  the  same  judgment  must  be  rendered 
against  the  joint  debtors  not  in  court  as  against 
those  in  court.  It  is  only  by  reason  of  the 
joint  indebtedness  that  the  court  have  any  ju- 
risdiction, so  as  to  reach  the  joint  property  of 
all  the  joint  debtors  ;  and  as  the  defendants  in 
court  are  the  representatives  of  that  joint  prop- 
erty, it  would  be  very  like  an  absurdity,  to  say 
that  judgment  shall  be  rendered  in  favor  of 
the  defendants,  but  at  the  same  time  against 
their  property.  If  a  judgment  could  be  ren- 
dered against  Frost,  no  execution  could  be 
taken,  only  against  the  point  property  ;  but  no 
execution  can  issue  against  such  property,  be- 
cause that  would  be  taking  execution  against 
Boyd's  property.against  whom  there  is  no  judg- 
ment. 

The  plaintiffs  also  ask  to  discontinue,  with- 
out costs.  This  cannot  be  permitted,  after  the 
plaintiffs  have  gone  to  trial  with  a  knowledge 
of  the  defense,  and  put  the  defendant  to  the 
expense  of  proving  his  infancy.  Had  they  been 
surprised  on  the  trial  with  this  defense,  the 
discontinuance  might  have  been  granted  ;  but 
the  court  know  that  the  plaintiffs  were  fully 
apprised  of  the  defense,  from  a  previous  mo- 
tion in  this  cause. 

Judgment  for  defendant. 

Cited  in— 11  How.  Pr.,  200. 
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-5O3*]          *THOMA8  v.  REAB. 

Action  of  Covenant — Is  not  Referable. 

An  action  of  covenant  is  not  a  proper  cause  for 
reference,  although  the  claim  of  the  plaintiff  con- 
sists of  various  items  of  damage.  A  reference  is 
proper  only  where  the  matter  in  controversy  arises 
upon  an  account  existing  between  the  parties. 

It  seems,  however,  that  a  reference  would  be  or- 
•  dered  in  an  action  of  covenant.should  the  trial  there- 
of require  the  examination  of  a  lonsr  account. 

1ITOTION  to  vacate  rule  for  reference  ordered 
1TJL  by  a  Circuit  Judge.  The  action  was  cov- 
enant, on  a  lease  by  a  landlord  against  his  ten- 
ant. The  tenant  had  covenanted  not  to  cut 
green  or  growing  timber  on  the  demised  prem- 
ises during  the  term;  to  make  all  necessary  re- 
pairs, during  the  term,  at  his  own  expense;  to 
keep  the  premises  in  tenantable  repair,  and  at 
the  expiration  of  the  term,  deliver  them  up  in 
such  repair.  The  plaintiff  assigned  breaches 
of  each  of  those  covenants.  The  defendant 
pleaded  nan  est  factum,  general  performance, 
special  performance,  denial  and  license  to  cut 
timber.  The  cause  came  on  to  trial  at  the  cir- 
cuit, and  after  ten  hours  spent  in  examining 
witnesses  on  the  part  of  the  plaintiff,  and  he 
resting,  the  defendant's  counsel  opened  the 
defense.  Whereupon  the  Circuit  Judge ,  with- 
5O4*]  out  the  motion  of  the  defendant's  *coun- 
sel,  and  in  opposition  to  the  wishes  of  the 
plaintiff's  counsel,  ordered  a  rule  to  be  entered, 
referring  the  cause  to  three  referees,  and  dis- 
charged the  jury.  A  motion  was  now  made 
to  vacate  the  rule  of  reference.  In  opposition 
to  the  motion,  it  was  shown  that  the  claim  of 
the  plaintiff  consisted  of  a  great  number  of 
items,  and  that  the  time  spent  on  the  trial  was 
occupied  in  proof  of  such  items. 

Mr.  J.  Willard,  for  the  plaintiff.  This  is 
not  a  referable  cause.  It  is  only  where  the  trial 
will  require  the  examination  of  a  long  account, 
that  an  order  can  be  made  for  the  reference  of 
•a  cause.  2  R.  S.,  384,  sees.  39,  41.  Had  the 
reference  proceeded,  and  had  the  plaintiff  ob- 
tained a  report  in  his  favor,  a  judgment  on  such 
report  would  have  been  erroneous.  A  refer- 
-ence  has  never  been  ordered  in  an  action  of 
•covenant. 
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Mr.  «F.  Edwards,  for  defendant.  When- 
ever the  trial  of  a  cause  requires  an  examina- 
tion of  a  variety  of  items,  it  is  a  proper  case 
for  a  reference.  Although  the  action  be  cove- 
nant, the  trial  may  involve  the  examination  of 
a  long  account. 

By  the  Court,  Sutherland,  J.  It  may  well 
be  that  the  trial  of  a  cause  in  an  action  of  cov- 
enant may  require  the  examination  of  a  long 
account,  but  this  is  not  such  a  case.  There  is 
nothing  of  the  nature  of  an  account  in  it,  al- 
though there  may  be  sundry  items  of  damage. 
The  statute  authorizes  a  reference  only  where 
the  matter  in  controversy  arises  upon  an  ac- 
count existing  between  the  parties.  The  cause 
is  not  referable,  and  the  order  for  reference 
must  be  vacated. 

Motion  granted. 

Cited  in— 9  "Wend.,  481 ;  19  Wend.,  22, 110 :  6  Hill, 
374;  86N.  Y.,436:  11  Hun,  64;  2  T.  &  C.,  552;  3  How. 
Pr.,  183 ;  13  How.  Pr.,  347,  439 ;  30  How.  Pr..  69  ;  32 
How.  Pr.,  164 :  37  How.  Pr.,  409 ;  40  How.  Pr.,  154 ;  1 
Abb.  N.  S.,  80 ;  2  Abb.  N.  S..  267 ;  6  Abb.  N.  S.,  242 ;  8 
Bos.,  701 ;  1  Sweeny,  350 ;  2  Daly,  282 ;  5  Daly,  73. 


*CALVIN 
LA  FARGE  &  SPALLSBURY. 


[*5O5 


The  general  provisions  of  the  statute  giving  leave 
to  a  plaintiff  toireply,  and  to  a  defendant  to  rejoin 
several  matters,  with  leave  of  the  court,  are  not  ap- 
plicable to  the  action  of  replevin. 

Citations— 2  Rev.  Stat.,  356,  sec.  27;  521.  528.  sec.  38, 
and  529,  sec.  45. 

THE  defendants  in  an  action  of  replevin 
asked  leave  to  reply  double  to  the  pleas 
put  in  by  the  plaintiff  to  the  avowry  of  the  de- 
fendant. It  was  objected  that  the  general  stat- 
ute as  to  giving  leave  to  reply  double,  did  not 
apply  to  the  action  of  replevin,  the  pleadings 
therein  being  specially  regulated  by  statutory 
provisions. 

Mr.  C.  Y.  Lansing,  for  defendants. 

Mr.  J.  Edwards,  tor  plaintiff. 

By  the  Court,  Sutherland,  J.  The  general 
provisions  in  the  Revised  Statutes,  Vol.  II.,  p. 
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356,  sec.  27,  allowing  a  plaintiff  to  reply.and  a 
defendant  to  rejoin  several  matters,  etc.,  with 
leave  of  the  court,  are  not  applicable  to  the  ac- 
tion of  replevin.  The  Legislature  have  enacted 
everything  in  relation  to  that  action  in  a  dis- 
tinct chapter,  and  the  mode  of  pleading,  etc., 
is  particularly  prescribed.  2  R.  S.,  521,  528, 
sec.  38,  and  529,  sec.  45. 

The  motion,  therefore,  must  be  denied. 

Cited  in— 12  Wend.,  498 ;  20  Wend..  672. 


THE  PEOPLE,  ex  rel.  THOMAS  LAWYER,  Dis 
trict  Attorney  of  SCHOHARIE, 

THE  SUPERVISORS  OF  SCHOHARIE. 

A  district  attorney  is  not  entitled  to  charge  for 
his  attendance  at  an  Oyer  and  Terminer,  unless  the 
Attorney-General  also  attends  on  requirement,  etc. 

MOTION  for  mandamus.  The  district  at- 
torney of  Schoharie,  in  his  account  of 
services  rendered,  had  taxed  by  a  proper  offi- 
cer eight  days'  attendance  at  the  courts  of  Oyer 
and  Terminer,  at  the  rate  of  $5  per  day,  which 
the  supervisors  refused  to  allow,  on  the  ground 
that  he  was  entitled  to  make  such  charge  only 
when  the  Attorney-General  also  attended.  The 
5O6*]  *  district  attorney  insisted  that  the 
charge  was  proper,  whenever  a  circuit  judge 
attended,  2  R.  S.,  751,  sec.  7;  and  further, that 
the  supervisors  had  no  discretion  in  the  matter, 
their  duty  being  to  make  provision  for  the  pay- 
ment of  his  bill  when  taxed,  and  not  to  tax  it; 
the  taxation  not  belonging  to  them.  1  R.  S., 
383,  sec.  95. 

By  the  Court,  Sutherland,  J.  A  district 
attorney  is  entitled  to  the  allowance  claimed 
in  this  case  only  when  the  Attorney-General 
attends  the  Oyer  and  Terminer  on  the  require- 
ment of  the  Governor,  of  a  judge  of  this  court, 
or  of  a  circuit  judge.  It  is  true,  the  supervis- 
ors have  not  the  power  to  tax  the  bill  of  a  dis- 
trict attorney  ;  they  must  either  make  provis- 
ion for  its  payment,  or  require  a  relaxation; 
In  this  case,  the  facts  appearing,  no  relaxation 
is  necessary. 

Motion  denied. 


MILLER  t>.  WATSON. 

Amendment. 

A  declaration  was  permitted  to  be  amended  by 
adding  a  count  setting  forth  a  special  agreement, 
nine  years  after  the  commencement  of  the  suit,  and 
after  three  trials  had  at  the  circuit ;  the  agreement 
having  been  proved  at  each  trial,  without  objection 
to  the  declaration,  and  the  Statute  of  Limitations 
having  run  so  as  to  bar  a  new  action. 

Citation-2  Johns..  206. 

MOTION  to  amend  declaration.  The  de- 
fendant had  sold  lands  to  the  plaintiff, 
and  executed  a  deed  with  warranty.  An  ac- 
tion of  ejectment  was  commenced  against  the 
plaintiff  by  a  third  person,  and  the  plaintiff, 
by  the  advice  of  the  defendant,  surrendered 
possession  to  the  claimant,  upon  the  promise 
of  the  defendant  to  repay  to  him  such  part  of 
the  consideration  money  as  had  been  received 
of  him,  together  with  the  interest  thereof ;  a 
statement  was  made  by  the  defendant  July  15, 
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1816,  of  moneys  received  by  him  of  the  plaint- 
iff, which,  with  the  interest  thereon,  amounted 
to  $1,026.85.  In  Mar.,  1822,  the  plaintiff  com- 
menced an  action  of  assumpsit,  to  recover  back 
the  moneys  paid  by  him  ;  his  declaration  con- 
tained only  the  common  money  counts,  and 
*a  count  on  an  insimul  computassent ;  [*5O7 
the  defendant  pleaded  the  general  issue  and  the 
Statute  of  Limitations.  Three  trials  were  had 
at  the  circuit.  In  the  first  the  plaintiff  had  a 
verdict,  which  was  set  aside  by  this  court,  and 
a  new  trial  ordered  ;  in  the  second  the  plaint- 
iff was  nonsuited,  and  the  nonsuit  was  set  aside ;. 
and  in  the  third  trial  the  plaintiff  again  had  a 
verdict,  which  was  again  set  aside,  and  a  new 
trial  ordered.  See  5  Cow.,  195  ;  7  Id.,  39,  and 
4  Wend.,  267.  When  the  case  was  last  before- 
the  court  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover,  either  upon  the  money 
counts,  or  upon  an  account  stated  ;  that  to  en- 
title him  to  recover,  he  was  bound  to  set  forth 
the  special  contract  in  his  declaration,  and 
show  a  performance  thereof  on  his  part.  The- 
plaintiff  now  asked  leave  to  amend,  on  an  affi- 
davit, stating  that  the  evidence  of  the  special 
contract  was  given  on  each  of  the  three  trials, 
and  that  no  objection  was  taken  at  such  trials 
to  the  form  of  the  declaration;  and  that  if  the 
suit  be  discontinued  the  plaintiff  will  lose  his 
demand,  by  reason  of  the  running  of  the  Stat- 
ute of  Limitations. 

Mr.  A.  Gibbs,  for  plaintiff,  cited  2  Cow.,. 
515  ;  4  Id.,  126,  530  ;  18  Johns.,  120;  19 Id.,  29. 

Mr.  H.  Bleecker,  for  defendant,  cited  1 
Wils.,  149;  2  Johns.,  206;  2  T.  R.,  707;  1 
Dunl.  Pr.,  294. 

By  the  Court,  Sutherland,  J.  In  the  case 
of  Sackett  v.  Thompson,  2  Johns.,  206,  the  court 
refused  to  allow  an  amendment  by  the  substi- 
tution of  a  new  count,  or  the  adding  of  new- 
counts,  it  appearing  that  after  a  trial,  and  be- 
fore the  jury  rendered  their  verdict,  the  plaint- 
iff had  voluntarily  submitted  to  a  nonsuit, 
brought  a  new  suit  for  the  same  cause  of  ac- 
tion, and  four  times  noticed  the  last  suit  for 
trial.  From  the  remark  in  that  case,  that  the- 
Statute  of  Limitations  had  not  run  out,  and 
from  the  adjudged  cases  adverted  to  by  the- 
court,  it  is  manifest  that  circumstance  had  a. 
controlling  influence  in  the  denial  of  the  mo- 
tion. Here,  unless  the  plaintiff  be  permitted 
to  amend,  the  statute  will  be  a  bar  to  a  new 
action.  Although  more  than  six  years  have 
elapsed  *since  the  commencement  of  [*5O8> 
this  suit,  the  defendant  cannot  claim  the  pro- 
tection of  the  statute,  unless  it  had  run  out  be- 
fore the  suit  was  brought,  and  if  so,  he  may 
plead  it  anew;  subsequent  to  the  commence- 
ment of  the  suit,  there  can  be  no  presumption: 
of  payment. 

The  plaintiff  is  permitted  to  amend  by  adding 
a  new  count,  setting  forth  the  contract,  upon  pay- 
ment of  all  costs  subsequent  to  the  declaration 
upon  which  the  issues  were  taken. 

Cited  in-20  Wend.,  670:  1  Den,  140;  7  Barb..  17  ;  t. 
Sand.,  71 ;  1  Bank.  Reg.,  137. 


SAILLY  v.  BUTTON  AND  CLEAVELAND. 

The  venue  will  not  be  changed  on  the  application, 
of  one  defendant,  where  there  are  several  defend- 
ants in  a  cause. 
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MOTION  to  change  the  venue  from  Clinton 
to  Franklin.  The  defendants  defend  sep- 
arately. Cleaveland  has  plead  to  issue,  and 
Hutton  has  obtained  an  order  enlarging  the 
time  to  plead,  and  alone  applies  to  change  the 
venue.  The  plaintiff  objects  that  one  defend- 
ant cannot  ask  for  a  change  of  the  venue,  un- 
less the  other  joins  in  the  application.  The 
objeection  was  sustained,  and  the  motion  denied. 

Mr.  J.  Lovett,  for  motion. 

Mr.  A.  Blanchard,  contra. 

Cited  in-40  Wis.,  30. 


5O9*]  *!N  THE  MATTER  OF  THE  APPLICA- 
TION OF  JACOB  BARKER,  relative  to  the 
election  of  Directors  of  the  MERCANTILE 
INSURANCE  COMPANY  OF  NEW  YORK. 

Corporations — Officers  of—  Who  May  Vote  for — 
Alien  Stockholder, 

A  trustee,  holding  stock  in  an  Insurance  Company 
for  the  benefit  of  others,  is  entitled  to  vote  in  the 
choice  of  directors. 

So  hypothecated  stock  may  be  voted  upon  by  the 
pledger,  in  corporations  created  previous  to  Jan. 
1,1828. 

An  alien  stockholder  cannot  vote  by  proxy, 
where,  by  the  terms  of  the  Act  of  Incorporation  of 
the  Company,  the  right  so  to  vote  is  given  to  each 
stockholder  being  a  citizen,  etc. 

Citations— 5  Cow.,  426];  7  Cow.,  403. 

AN  election  of  Directors  of  the  Mercantile 
Insurance  Company  of  N.  Y.  was  holden 
Jan.  10.  1831.  Jacob  Barker  demanded  to  vote 
on  1,290  shares  of  stock  standing  in  his  name 
on  the  books  of  the  Co.,  1,255  in  his  own  right, 
and  35  as  trustee  for  his  minor  children.  His 
vote  was  challenged,  and  the  challenge  al- 
lowed by  the  inspectors.  Had  he  been  per- 
mitted to  vote  on  the  whole  number  of  shares 
standing  in  his  name,  Samuel  Hazard,  and  six 
other  persons  named  in  the  proceedings,  whom 
the  inspectors  certified  were  duly  elected,  would 
not  have  been  elected,  but  seven  other  persons, 
for  whom  Jacob  Barker  offered  to  vote,  would 
have  been  elected  in  their  stead ;  or  had  he 
been  permitted  to  vote  only  on  the  35  shares 
held  by  him  as  trustee,  the  effect  would  have 
been  to  have  given  a  majority  of  the  votes  to 
four  individuals,  who  were  voted  for  at  the 
election  as  directors,  and  who  were  not  re- 
turned as  elected  over  Samuel  Hazard  and  five 
other  persons,  who  had  an  equal  number  of 
votes,  and  who  were  returned  duly  elected. 
The  objection  to  Barker's  voting  on  the  1,255 
shares  was  that  they  were  hypothecated  to  the 
Co.  to  their  full  value.  The  Co.  was  incor- 
porated in  1818.  This  case  also  presented  the 
question  whether  an  alien  stockholder  of  this 
Co.  has  the  right  to  vote  by  proxy  ;  such  vote 
having  been  offered,  and  rejected  by  the  in- 
spectors. The  case  was  argued  by, 

Mr.  Jacob  Barker,  in  pro.  per.,  for  the 
motion. 

Mr.  W.  H.  Bulkley,  contra. 

51O*]      *By  the  Court,  Savage,  Ch.  J.     In 

the  case  Exparte  Holmes,  5  Cow.,  426,  we  set 
aside  an  election  of  directors  of  an  insurance 
company,  because  a  trustee  had  been  allowed 
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to  vote  upon  stock  belonging  to  the  Co. ;  not 
because  a  trustee  had  been  permitted  to  vote 
instead  of  the  cestui  que  trust,  but  for  the  rea- 
son that  the  stock  in  that  case  could  not  be 
voted  upon,  it  being  the  property  of  the  Co., 
controlled  by  its  officers;  and  we  held,  that 
neither  within  the  meaning  of  the  charter  of 
the  Co.,  nor  of  the  Act  under  which  the  pro- 
ceedings were  had,  could  it  be  tolerated,  that 
the  officers  of  a  moneyed  institution  should 
wield  such  stock,  however  obtained,  to  control 
the  result  of  an  election  of  directors.  Such 
is  the  principle  settled  by  that  case,  and  what 
was  said  in  relation  to  the  rights  of  a  trustee 
or  cestui  que  trust  to  vote  on  stock,  standing  in 
the  name  of  the  trustee,  either  generally  or 
specially,  in  his  representative  character,  was 
said  in  reference  to  the  peculiar  circumstances 
of  the  case.  The  court  never  could  have 
doubted  the  right  of  a  person  to  vote  upon, 
stock  standing  in  his  name,  although  held  by 
him  in  trust  for  another;  the  legal  estate  is  in 
him,  and  until  devested  by  assignment,  either 
voluntary  or  compulsory,  he  is  the  only  person 
entitled  to  vote.  Indeed,  the  case  Ex  parte 
Holmes  admits,  that  if  the  stock  stands  in  the 
name  of  the  trustee  without  expressing  any 
trust,  he  has  the  right  to  vote.  Jacob  Barker, 
therefore,  was  entitled  to  vote  upon  the  35 
shares  holden  by  him  as  the  trustee  of  his  mi- 
nor children. 

He  was  also  entitled  to  vote  upon  the  1,255 
shares  standing  in  his  name  in  his  own  right, 
although  they  were  hypothecated  to  their  full 
value.  So  was  the  decision  of  the  court  in  Ex- 
parte Wittcocks,  7  Cow.,  402,  where  we  held, 
that  until  the  pledge  was  enforced  and  the  title 
made  absolute  in  the  pledgee,  and  the  name 
changed  in  the  books,  the  pledgor  should 
be  permitted  to  vote.  The  restriction  in  the 
Revised  Statutes,  that  hypothecated  stock 
shall  not  be  voted  upon,  applies  only  to  cor- 
porations created,  renewed,  or  extended,  sub- 
sequent to  Jan.  1,  1828;  the  Mercantile  Ins. 
Co.  was  created  long  previous  to  that  date. 

A  rule  must,  therefore,  be  entered  declaring  nutt 
and  void  the  election  of  Samuel  Hazard. and  the 
six  other  persons,  *who  would  have  had  [*51 1 
a  minority  of  votes,  had  the  vote  of  Jacob 
Barker  been  allowed;  and  that  Wm.  Israel 
and  the  six  other  persons  for  whom  Jacob 
Barker  offered  to  vote,  and  who  would  have 
had  a  majority  of  votes,  had  the  vote  of  Jacob 
Barker  been  received,  are  duly  elected  Direct- 
ors of  the  Co. 

Although  not  necesary  to  the  decision  of  the 
case  now  presented,  it  is  deemed  proper  to  ex- 
press an  opinion  on  a  point  raised  on  the  ar- 
gument. A  vote  was  offered  by  the  attorney 
of  an  alien,  and  rejected  by  the  inspectors.  In 
this  the  inspectors  decided  correctly.  The 
right  to  vote  is  regulated  by  the  Act  of  Incor- 
poration, which  provides  that  each  stockholder 
personally  present  shall  be  allowed  to  vote  on 
the  stock  standing  in  his  name,  and  that  each 
stockholder  being  a  citizen  of  the  U.  S.  may 
vote  by  proxy.  The  right  to  vote  by  proxy  ia 
given  only  to  citizens.  This  is  the  enactment 
of  the  Legislature,  and  no  doubt  made  for  wise 
purposes. 

Cited  in— 19  Wend.,  147 ;  20  Hun,  359 ;  26  Hun,  454 : 
22  O.  St.,  369 ;  36  O.  St.,  355  :  37  Cai.,  27 :  11  Am.  Rep., 
293  (9  B.  I.,  513);  38  Am.  Rep.,  595  (36  Ohio,  350). 
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BO  WEN  t>.  BISSELL. 

A  general  affidavit  of  merits  is  sufficient  to  resist 
•a  motion  to  strike  out  a  plea  as  false,  where  there 
Is  no  intricacy  in  the  defense  interposed. 

MOTION  to  strike  out  a  plea  as  false,  or  for 
leave  to  reply  double.  The  action  is  debt 
on  bond  for  the  payment  of  money,  by  an  as- 
signee of  the  obligee.  The  defendant  pleads 
non  estfactum  and  payment.  The  plaintiff,  on 
an  affidavit  that  he  apprehends  that  the  de- 
fendant will  produce  in  support  of  his  second 
plea  an  instrument  in  writing,  acknowledging 
satisfaction,  fraudulently  executed  by  the  obli- 
gee after,  but  bearing  date  previous  to  the  as- 
signment, and  that  the  defendant  had  admit- 
ted the  existence  of  the  debt  at  the  time  of,  and 
subsequent  to  the  assignment,  moves  to  strike 
out  the  second  plea  as  false,  or,  if  that  be  not 
granted,  that  he  have  leave  to  reply  double. 
The  defendant  opposes  the  motion  by  reading 
a  general  affidavit  of  merits. 
512*]  *Mr.  W.  H.  Seward,  for  the 
plaintiff. 
Mr.  S.  B.  Jewett,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  gener- 
al affidavit  of  merits  is  sufficient  to  resist  the 
first  branch  of  the  motion;  there  is  no  intricacy 
in  the  defense  interposed. 

Leave  to  reply  double  is  granted. 


TROTTER  &  DOUGLASS  v.  MILLS. 

An  issue  of  nul  tiel  record,  being  an  issue  of  fact, 
must  be  tried  by  jury ;  where,  therefore,  a  defend- 
ant pleaded  nul  tiel  record  and  an  insolvent  dis- 
charge, the  court  refused  a  rule  that  the  defendant 
elect  between  his  pleas. 

Citations— 1  Johns.  Cas.,  104;  Cole,  35;  6  Cow.. 
589 ;  Itt  Johns.,  233;  15  Johns.,  152;  1  R.  L.,  325,  471 ;  2 
R.  S.,  409,  sec.  4. 

MOTION  to  elect  one  of  two  pleas.  The 
action  is  debt  on  judgment.  The  defend- 
ant pleads  nul  tiel  record,  and  a  discharge  under 
the  Insolvent  Act,  exempting  his  body  from 
imprisonment. 

Mr.  S.  Dutcher,  Jr.,  for  the  plaintiff, 
moves  that  the  defendant  elect  by  which  of 
the  pleas  he  will  abide,  or  that  the  plaintiff 
have  leave  to  strike  out  one  of  them,  they  be- 
ing of  such  a  nature  as  to  require  different 
modes  of  trial. 

Mr.  H.  Bleecker,  for  defendant.  The  de- 
fendant must  plead  his  discharge,  or  lose  the 
benefit  of  it,  15  Johns.,  152;  and  he  cannot  be 
•deprived  of  his  right  to  dispute  the  record.  A 
defendant  will  be  compelled  to  elect  only 
where  the  pleas  are  inconsistent,  2  R.  S.,  352, 
«ec.  9.  Besides,  all  issues  of  fact  must  be 
tried  by  a  jury,  2  R.  S.,  409,  sec.  1. 

By  the  Court,  Savage,  Ch.  J.  A  similar 
motion  was  made  in  Le  Conte  v.  Pendleton,  \ 
Johns.  C.,  104.  which  was  granted,  and  that 
the  defendant  elect,  in  four  days,  which  of  the 
pleas  he  would  abide  by,  or,  in  default,  that 
the  plaintiff  elect.  In  Games  v.  Duncan,  Col. 
Cas.,  35,  the  defendant  pleaded  payment  and 
nul  tiel  record.  The  court  ordered  the  defend- 
ant to  elect,  on  the  ground  that  nul  tiel  record 
was  not  within  the  reason  of  the  Statute  for 
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Double  Pleading,  because  the  *defend-  [*5 13 
ant  might  know,  with  absolute  certainty, 
whether  there  was  such  a  record  or  not.  Dun- 
lap  says:  "The  defendant  will  not  be  allowed 
to  plead  matters  which  require  different  trials, 
as  nul  tiel  record  and  payment;  one  of  which 
must  be  tried  by  the  record,  and  the  other  by 
the  country."  In  Witherwax  v.  Averill,  6  Cow., 
589,  to  a  declaration  on  a  justice's  judcment, 
the  defendant  pleaded  payment  and  nul  tiel  rec- 
ord; and  the  court  refused  to  compel  the  de- 
fendant to  elect,  because  in  that  case  both 
must  be  tried  by  a  jury,  a  justice's  judgment 
not  being  a  record  but  a  specialty,  16  Johns., 
233 ;  but  recognizing  the  practice  in  a  proper 
case. 

It  was  suggested  in  argument  that  the  dis- 
charge could  not  be  attacked,  unless  the  de- 
fendant was  convicted  of  perjury,  and  Cable  v. 
Cooper,  15  Johns.,  152,  was  referred  to.  Van 
Ness,  J.,  there- says,  that  if  the  defendant  had 
been  convicted  of  perjury  in  obtaining  his  dis- 
charge, he  might  be  again  imprisoned.  He  was 
speaking  of  a  discharge  where  the  party  had 
once  been  actually  imprisoned,  which  is  not  now 
necessary  to  obtain  a  discharge  under  the  Act 
of  1819,  which  retains  the  same  provision  as 
that  under  which  that  decision  was  made;  but 
it  also  adopts  certain  sections  of  the  Act  for 
Giving  Relief  in  Cases  of  Insolvency,  the  29th 
section  of  which  permits  a  plaintiff  to  reply 
fraud  to  such  a  plea,  and  to  specify  the  acts  of 
fraud  in  a  notice.  1  R.  L.,  471.  But  I  am  in- 
clined to  think  that  the  Revised  Statutes,  Vol. 
II.,  p.  409,  sec.  4,  have  abolished  all  distinc- 
tions as  to  the  trial  of  facts;  all  issues  of  fact 
are  to  be  tried  by  a  jury,  except  where  a  refer- 
ence is  ordered.  By  the  Revised  Laws,  Vol. 
I.,  p.  325,  all  issues  triable  by  a  jury  were  to 
be  tried  at  a  circuit  or  sittings,  or  at  bar. 

/  am  inclined  to  think,  therefore,  the  motion 
must  be  denied,  but  without  costs. 

Cited  in-23  Wend.,  133;  53  Barb.,  652;  5  Abb.  N. 
S.,  344 ;  2  Sandf .,  443;  1  E.  D.  S..  425. 


*MEACHAM  ET  AL.  9.  DUDLEY.  [*514 

A  default  for  not  pleading  will  be  opened,  where 
is  is  suffered  by  the  neglect  of  the  attorney,  and  he 
is  Insolvent. 

Citations— 6  Johns.,  296 ;  1  Salk.,  88. 

MOTION  to  set  aside  default.  This  is  an  ac- 
tion against  the  defendant,  as  sheriff  of 
Oswego,  for  the  escape  of  one  Bentley.  The 
capias  returnable  in  Oct.,  1826,  was  duly  served 
on  the  sheriff.  Previous  to  the  day  or  the  re- 
turn' of  the  writ,  Bentley  retained  attorneys  to 
defend  the  suit,  who,  in  May,  1827,  ruled  the 
plaintiff  to  declare.  The  plaintiffs'  attorney  hav- 
ing possession  of  the  writ,  and  not  having  filed 
it.aisregarded  the  rule  to  declare.  The  writ  was 
filed  in  Aug.,  1828,  and  in  Apr.,  1830,  the  de- 
fendant's attorneys  again  ruled  the  plaintiff  to 
declare.  On  May  22  a  declaration  was  filed  and 
served,  and  July  8  the  defendant's  default  for 
not  pleading  was  entered.  A  motion  is  now 
made  to  set  aside  the  default,  founded  on  the 
affidavits  of  Bentley  and  of  one  of  his  bail  for 
the  limits,  and  on  an  affidavit  of  merits  of  the 
sheriff.  Bentley  states  that  one  of  his  attor- 
neys removed  from  Oswego  to  Niagara  in 
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1827,  and  that  after  his  removal,  he  depended 
upon  the  other  for  the  defense  of  the  cause; 
that  he  was  informed  by  his  attorney  that  the 
•cause  would  be  tried  in  Dec.,  1829;  that  he  at- 
tended the  circuit  for  that  purpose,  but  being 
told  by  one  of  the  plaintiffs  that  the  cause 
would  not  be  tried  at  that  circuit,  he  departed; 
and  that  previous  to  the  June  Circuit  in  1830, 
he  was  informed  by  his  attorney  that  is  was 
optional  with  him  whether  the  cause  should  be 
tried  at  the  then  ensuing  circuit,  or  at  the  fol- 
lowing December  Circuit,  and  he  chose  the 
trial  should  be  in  December.  In  November, 
his  attorney  told  him  he  must  make  an  affida- 
vit, but  postponed  the  making  of  it  to  a  future 
time,  and  did  not  explain  the  purport  of  the 
affidavit  wanted.  On  Dec.  18,  he  called  on  his 
attorney  for  subpoenas,  expecting  the  cause  to 
be  tried  at  the  then  ensuing  circuit.  The  at- 
torney told  him  that  the  cause  would  not  be 
tried,  that  he  had  obtained  an  advantage  of  the 
515*]  *plaintiff,  from  which  he  could  not  be 
relieved,  but  refused  to  explain  what  he  meant. 
On  the  first  day  of  the  December  Circuit, 
Bentley  and  one  of  his  bail  for  the  limits  em- 
ployed another  attorney  to  make  inquiries  as 
to  the  situation  of  the  suit,  and  learned  that  a 
•default  had  been  entered.  The  excuse  offered 
by  the  attorney  for  suffering  a  default  is  that 
he  was  desirous  to  obtain  the  sheriff's  affidavit 
of  a  return  of  Bentley  to  the  limits  before 
suit  brought,  and  that  the  escape  was  not  vol- 
untary, and  that  he  had  been  disappointed  in 
obtaining  it.  The  attorney  who  suffered  the 
default  is  insolvent,  and  unable  to  respond  in 
damages  to  his  client,  and  another  attorney  is 
substituted,  who  makes  this  motion. 

Mr.  T.  C.  Chittenden,  for  defendant. 

Mr.  J.  W.  Helme,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  In  Denton  v. 
Noyes,  6  Johns.,  296,  the  court  refused  to  set 
aside  a  judgment  which  had  been  confessed 
without  authority,  but  stayed  proceedings  on 
the  judgment;  and  gave  the  defendant  an  op- 
portunity to  contest  the  demand  of  the  plaint- 
iff, by  permitting  him  to  plead,  and  requiring 
the  plaintiff  to  go  to  trial.  In  delivering  the 
opinion  of  the  court,  Kent,  Ch.  J.,  adverts  to 
the  rule  laid  down  by  the  K.  B.,  in  the  time 
of  Ld.  Holt,  1  Salk.,  88,  that  if  the  attorney 
for  the  defendant  be  not  responsible,  or  per- 
fectly competent  to  answer  to  his  assumed  cli- 
ent, they  would  relieve  the  party  against  the 
judgment;  for  otherwise  a  defendant  might  be 
undone;  and  adds,  that  he  is  willing  to  go  still 
further,  and  in  every  such  case  to  let  the  de- 
fendant in  to  a  defense  to  the  suit.  The  rule  is 
hard,  as  laid  down  in  Denton  v.  Noyes,  and  we 
have  frequently  intimated  that  we  would  inter- 
fere for  the  relief  of  a  party  whose  rights  were 
concluded  by  the  neglect  of  his  attorney,  where, 
without  such  interference,  the  party  would  be 
remediless  in  consequence  of  the  insolvency  of 
the  attorney,  although  we  never  have  decided 
the  question.  Now  it  is  decided. 

The  defendant,  in  this  case,  is  entitled  to  have 
the  default  opened,  on  payment  of  all  costs. 

Cited  in— 9  Wend.,  440;  19  Wend.,  102  :  42  N.  T., 
39;  65  N.  Y..  188  :  10  Barb.,  550 ;  3  How.  Pr.,  334  ;  16 
How.  Pr.,  147  ;  11  Abb.  Pr.,  71. 
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*BARBER  [*516 

v. 
McHENRY,  Sheriff  of  ALLEGANY. 

An  amendment  of  a  declaration  in  a  penal  suit 
will  be  allowed,  the  same  as  in  ordinary  actions. 
Citation— 2  R.  S.,  425,  sec.  10. 

MOTION  to  amend  declaration.  The  action 
is  to  recover  a  penalty  of  $1,250,  for  not 
advertising,  pursuant  to  the  directions  of  the 
statute,  real  estate  sold  under  execution.  The 
judgment  in  the  declaration  is  stated  to  have 
been  rendered  in  October  Term,  1827, whereas, 
by  the  record,  it  appears  to  have  been  ren- 
dered in  Oct.,  1828;  and  the  execution  is  stated 
to  have  been  delivered  to  the  sheriff  on  the  day 
of  its  teste,  to  wit:  on  the  fourth  Tuesday  of 
October;  whereas  it  was  not,  in  fact,  delivered 
until  Jan.  15,  1829.  The  suit  was  commenced 
against  the  sheriff  in  August  Term,  1829,  the 
declaration  was  delivered  in  Aug. ,  1830,  a  plea 
of  nil  debet  was  put  in,  in  September,  and  the 
cause  noticed  for  trial  at  the  Allegany  Circuit, 
appointed  to  be  held  Oct.  21.  On  the  first  day 
of  the  circuit,  the  plaintiff's  attorney  discov- 
ered the  variance,  refused  to  try  the  cause,  and 
now  applies  for  leave  to  amend,  which  is  op- 
posed on  the  ground  of  the  action  being  for  a 
penalty  claimed  of  a  public  officer. 

Mr.  J.  Edwards,  for  plaintiff. 

Mr.  M.  Fillmore,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  law  in 
relation  to  amendments  is  the  same  in  actions 
for  penalties  and  forfeitures  as  in  other  ac- 
tions. 2R.  S.,  425,  sec.  10. 

The  motion  is  granted,  on  payment  of  all  costs. 

Cited  in— 4  Barb.,  322. 


*CHAPMANu.  VANALSTYNE.  [*517 

Where  a  defendant  suffered  four  non-enumer- 
ated terms  to  elapse  before  moving  for  judgment  as 
in  case  of  nonsuit  for  the  default  of  the  plaintiff  in 
trying  his  cause,  he  was  deemed  to  have  waived  the 
default. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
The  cause  was  noticed  for  trial  at  a  cir- 
cuit holden  in  September  last,  and  not  tried. 
The  defendant  now  moved  for  judgment  as  in 
case  of  nonsuit.  It  was  objected  that  the  de- 
fendant having  neglected  until  now  to  make 
his  motion,  must  be  deemed  to  have  waived 
his  right  to  move  for  judgment,  and  so  it  was 
held  by  the  Court,  and  the  motion  was  denied. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  J.  Lovett,  for  the  plaintiff. 

Cited  in— 3  How.  Pr.,  137 ;  15  Abb.  Pr.,  6. 


JOHNSON  0.  CLARK  &  CLARK. 

A  default  for  not  pleading  will  not  be  opened,  un- 
less excused. 

MOTION  to  open  a  default  for  not  pleading, 
on  an  affidavit  of  merits,  and  an  offer  to 
plead  issuably  and  take  short  notice  of  trial. 
It  was  objected  that  no  excuse  was  made  for 
suffering  the  default. 

The  objection  was  sustained,  and  the  motion 
denied. 

Cited  in-18  Wend.,  634;  7  Abb.  Pr.,  430;  2  Hilt.,  238. 
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THE  PEOPLE,  ex  rel.  CORTELTOU, 

SENECA  C  P. 

A  certiorari  to  remove  a  justice's  judgment  into 
the  C.  P.,  must  be  allowed  by  an  officer  residing 
within  the  county  where  the  judgment  was  ren- 
dered. 

Citations— 2  R.  8.,  255,  sec.  171, 172;  1 R.  S.,  101,  sec. 
11. 

MOTION  for  a  mandamus.  A  certiorari  was 
issued  to  a  justice  of  Seneca  Co.,  to  re- 
move a  judgment  rendered  by  him,  into  the 
Seneca  C.  P.  The  certiorari  was  allowed  by  a 
518*]  *Supreme  Court  commissioner  resid- 
ing in  Ontario.  The  certiorari  was  quashed  by 
the  C.  P.,  on  the  ground  that  the  commission- 
er allowing  the  certiorari  had  no  authority  to 
allow  it,  and  a  motion  is  now  made  for  a  man- 
damus, directing  the  C.  P.  to  vacate  the  rule 
quashing  the  certiorari. 

Mr.  J.  M'Alister,  for  relator. 

Mr.  J.  Clark,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  stat- 
ute regulating  proceedings  on  certiorari  remov- 
ing justice's  judgments  into  the  C.  P.,  pre- 
scribes that  the  party  intending  to  apply  for  a 
certiorari,  shall  present  the  affidavit  setting 
forth  the  substance  of  the  proceedings  in  which 
it  is  alleged  error  has  intervened,  to  the  first 
judge  of  the  county  courts  where  the  judgment 
was  rendered,  or  to  some  other  judge  or  officer 
authorized  to  perform  the  duties  of  a  justice 
of  the  Supreme  Court  at  chambers,  to  obtain 
an  allowance  of  the  certiorari.  2  R.  S.,  255, 
sees.  171,  172.  The  language  of  this  provision 
seems  to  be  broad  enough  to  authorize  any  Su- 
preme Court  commissioner  to  allow  a  certiora- 
ri ;  but,  by  another  provision  of  the  Revised 
Statutes,  Supreme  Court  commissioners  are  de- 
clared to  be  local  officers,  and  are  confined  in 
the  execution  of  their  duties  to  the  district  or 
county  for  which  they  are  appointed.  1  R.  S., 
101,  sec.  11.  This  latter  provision  inay,  per- 
haps, generally  be  considered  as  complied  with, 
where  such  officers  are  limited  to  the  perform- 
ance within  their  district  or  county,  of  such 
duties  as  they  shall  be  called  upon  to  discharge; 
but  a  certiorari,  I  am  inclined  to  think,  can  be 
allowed  only  by  an  officer  residing  in  the  coun- 
ty where  the  judgment  was  rendered.  The  cer- 
tiorari in  this  case  having  been  allowed  by  an 
officer  residing  in  another  county,  the  C.  P. 
decided  correctly  in  quashing  the  writ,  and 
the  mandamus  must  be  denied,  with  coats. 
Cited  in-7  Wend..  533. 


519*]        *  WILLIAMS  v.  COX. 

Notice  of  Rule  to  Appear  and  Plead. 

In  a  proceeding  under  the  Act  to  Compel  the  De- 
termination of  Claims  to  Real  Estate,  notice  of  the 
rule  to  appear  and  plead,  instituted  by  the  party  in- 
stituting the  proceedings,  need  not  be  given. 

Should  such  party  obtain  a  judgment  as  well  as  a 
default  before  the  appearance  of  his  adversary, 
whether  the  court  could  grant  relief  by  opening 
the  judgment,  qucere. 

MOTION  to  open  a  default.  On  July  7, 1830, 
a  notice  was  served  by  Cox  on  Williams, 
under  the  Act  to  Compel  the  Determination  of 
Claims  of  Real  Property,  2  R.  L.,  812,  sec.  1, 
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et  seq. ,  requiring  him  to  assert  his  claim  in  the 
manner  provided  by  law,  a  rule  to  appear  and 
plead  was  entered,  and  Oct.  22,  his  default  wa* 
duly  entered.  About  the  middle  of  December, 
Williams  was  informed  by  Cox  that  such  pro- 
ceedings had  been  had  that  he  was  barred  of 
his  claim.  Williams  now  on  an  affidavit  of  ti- 
tle, and  that  he  had  rested  easy  under  the  ad- 
vice of  counsel  that  no  further  proceedings 
could  be  had  against  him  until  served  with  a 
notice  of  the  rule  to  plead,  applied  to  open  the 
default,  and  that  he  have  leave  to  plead.  The 
application  was  resisted  on  the  grounds  that 
Cox  had  lost  the  benefit  of  the  evidence  of  two- 
aged  witnesses,  one  of  whom  had  died,  and  the 
other  had  become  disqualified  from  giving  tes- 
timony by  reason  of  a  paralytic  shock,  both  of 
which  events  had  happened  in  the  month  of 
December  last,  and  that  a  circuit  court  had 
been  held  in  the  county  where  the  land  wa» 
situated  in  November  last,  where  he  had  in- 
tended to  urge  the  trial  of  the  title  to  the  land ; 
and  he  insisted  that  by  this  statute  a  new  limi- 
tation was  created,  requiring  a  prosecution  for 
the  recovery  of  land  within  3  instead  of  20- 
years,  where  the  defendant  was  in  actual  pos- 
session, and  that  after  notice  to  assert  his  claim, 
if  the  party  did  not  plead  within  40  days,  the 
time  limited  by  the  statute,  he  was  forever 
barred. 

Mr.  J.  Williams,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

*By  the  Court,  Savge,  Ch.  J.  Had  [*52O 
a  judgment  been  entered  against  Williams,  I 
am  not  prepard  to  say  but  the  effect  of  the  pro- 
ceeding would  have  been  such  as  is  contended 
for  by  the  counsel  of  Cox  ;  but  judgment  has 
not  been  entered,  the  party  has  proceeded  no 
further  than  the  entry  of  a  default,  and  the 
court,  therefore,  in  the  exercise  of  their  dis- 
cretion, may  grant  relief.  The  proceeding  is 
novel,  and  the  party  under  the  advice  of  coun- 
sel was  misled. 

We,  therefore,  grant  the  motion,  on  payment  of 
costs. 
Cited  in— 18  Wend.,  572 ;  3  Abb.  Pr.,  448. 


ANONYMOUS. 

Notice  of  motion  to  confirm  an  award  of  arbitra- 
tors is  not  necessary,  if  a  term  has  intervened  since 
the  publication  of  the  award;  if  confirmation  be 
asked  at  the  next  term  after  publication.notice  must 
be  given. 

Citation— 2  R.  S.,  542,  sees.  11, 12. 

ON  motion  to  confirm  an  award  of  arbitrators, 
and  for  judgment,  it  was  objected  that 
notice  of  the  application  had  not  been  given  to 
the  party  sought  to  be  charged,  as  was  decided 
to  be  necessary,  5  Wend.,  102.  It  appeared 
that  a  term  of  this  court  had  intervened  since 
the  publication  of  the  award. 

By  the  Court,  Savage,  Ch.  J.  A  party  to  a 
submission  may,  at  the  next  term  after  the 
publication  of  the  award,  move  the  court  to 
modify  or  correct  it.  2  R.  S.,  542,  sees.  11,  12. 
If  the  party,  in  whose  favor  the  award  is  made, 
at  such  next  term  asks  for  a  confirmation  of 
the  award,  notice  of  the  application  must  be 
given;  but  where  a  term  has  intervened,  notice 
fs  not  necessary. 
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521*]  *OAKLEY'S  EXECUTORS 

v. 
ROMEYN'S  HEIRS  AND  DEVISEES. 

It  is  not  allowed  to  a  plaintiff  to  surrejoin  double 
to  the  rejoinder  of  the  defendant. 

Citations— 4  Ann.  Ch.,  16,  sec.  4;  1  R.  L.,  519,  sec. 
10 ;  1  R.  S.,  856,  sec.  27. 

Tl/TOTION  to  surrejoin  double.  The  plaintiff 
llL  claimed  that  within  the  equity  of  the 
statute  allowing  a  plaintiff  to  reply  several 
matters  to  the  plea  of  a  defendant,  and  per- 
mitting a  defendant  to  rejoin  several  matters 
to  the  replication  of  a  plaintiff,  he  should  be 
allowed  to  surrejoin  double  to  the  rejoinder 
put  in  by  the  defendant.  But, 

By  the  Court,  Sutherland,  J.  The  con- 
struction given  to  the  statute,  4  Anne,  ch.  16, 
sec.  4,  enacted  here,  1  R.  L.,  519,  sec.  10,  per- 
mitting a  defendant,  with  the  leave  of  the 
court,  to  plead  as  many  several  matters  as  he 
shall  think  necessary  for  his  defense  has  been 
that  it  did  not  extend  to  any  other  pleading 
than  a  plea.  By  the  Re  vised  Statutes,  Vol.  I., 
356,  sec.  27,  a  plaintiff  may  reply,  and  a  de- 
fendant may  rejoin  double,  but  beyond  the 
statute,  the  parties  cannot  go. 

The  motion  is  denied. 

Mr.  P.  A.  Jay,  for  plaintiffs. 

Messrs.  Romeyn  and  Van  Buren,  for  de- 
fendants. 


CHADDERTON  v.  BACKUS. 

Where  a  plaintiff  stipulates  to  try  and  to  pay  the 
•defendant's  costs,  but  neglects  on  demand  to  pay, 
the  defendant  may  apply  for  judgment  as  in  case 
of  nonsuit,  notwithstanding'  the  stipulation. 

MOTION  for  judgment  as  in  case  of  non- 
suit. The  plaintiff  having  failed  to  bring 
on  his  cause  to  trial,  pursuant  to  notice,  deliv- 
ered a  stipulation  to  try  at  the  next  circuit,  and 
to  pay  the  defendant's  costs.  The  costs  were 
taxed  and  demanded,  and  not  being  paid,  the 
defendant  moved  for  judgment  as  in  case  of 
nonsuit.  It  was  objected  that  the  motion  was 
unnecessary,  that  the  defendant  should  have 
522*]  filed  *the  stipulation,  and  entered  a 
rule  for  judgment  in  the  common  rule  book, 
andSCai.,  135,  and  3  Cow.,  15,  were  relied 
upon  to  show  that  such  was  the  practice. 

Mr.  A.  Loomis,  for  defendant. 

Mr.  D.  Burwell,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  defend- 
ant has  proceeded  correctly  ;  the  costs  not  be- 
ing paid  when  demanded,  he  has  a  right  to  ap- 
ply for  judgment  as  incase  of  nonsuit,  Rule  42. 

The  defendant  is  entitled  to  judgment,  unless 
the  costs  due  under  the  stipulation,  together  with 
the  costs  of  this  motion,  be  paid  within  ten  days. 


GROFF  v.  JONES. 
BOYD  ET  AL.  «.  SAME. 
SMITH  ET  AL.  v.  SAME. 

Sheriff's  Sale — Set  Aside  as  Fraudulent. 

A  sheriff's  sale  was  set  aside  as  fraudulent,  where 
real  estate  worth  $10,000,  was  sold  to  satisfy  a  judg- 
ment of  8100,  and  where  the  premises  were  so  sit- 
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uated  that  a  portion  which  would  probably  have 
brought  more  than  enough  to  satisfy  the  judgment 
could  conveniently  have  been  sold  separately. 

Citation— 2  R.  S..  369,  sec.  38. 

MOTION  to  set  aside  a  sale  under  execution. 
The  under-sheriff  of  Genesee,  Aug.  7, 
1830.  having  in  his  hands  three  executions 
against  the  defendant,  sold  a  lot  of  land  con- 
taining 20  acres,  on  which  were  erected  a 
flouring  mill,  saw-mill,  distillery,  store,  two 
frame  houses,  two  barns  and  out-houses,  worth 
$10,000,  for  about  the  sum  of  $2,646.  One  ex- 
ecution was  in  favor  of  Groff,  on  which  there 
was  a  balance  due  of  about  $100,  issued  on  a 
judgment  obtained  in  1820,  the  execution  in 
which  was  delivered  to  the  sheriff  May  31, 1830. 
The  second  execution  was  in  favor  of  Smith  and 
others,  on  which  the  sheriff  was  directed  to  levy 
$2,375,  issued  on  a  judgment  obtained  June  21, 
1830,  the  execution  on  which  was  delivered  to 
the  sheriff  on  the  day  *of  the  rendition  [*523 
of  the  judgment ;  and  the  third  execution  was 
in  favor  of  Boyd  and  others,  on  which  the 
sheriff  was  directed  to  levy  $6,984.10,  issued 
on  a  judgment  obtained  July  9,  1829,  the  exe- 
cution in  which  was  delivered  July  6,  1830. 
The  property  was  advertised  to  be  sold  under 
the  execution  of  Groff  and  the  execution  in 
favor  of  Smith  and  others.  Immediately  after 
the  sale,  the  purchaser,  who  bought  in  the 
premises  for  Smith  and  others,  paid  the  pur- 
chase money  to  the  under-sheriff,  who,  after  de- 
ducting the  amount  of  Groff's  execution,  paid 
by  the  direction  of  the  defendant,  the  surplus 
to  Smith  and  others,  plaintiffs  in  the  second 
execution. 

Boyd  and  others,  the  plaintiffs  in  the  third 
execution,  but  whose  judgment  is  prior  to  the 
judgment  of  Smith  and  others,  now  ask  for  a 
rule  to  set  aside  the  sale  of  the  defendant's 
property  ;  or  that  the  sheriff  pay  over  the  sur- 
plus to  them,  or  for  such  relief  as  the  court 
shall  see  fit  to  grant.  They  show  that  the  prem- 
ises sold  were  worth,  at  the  time  of  the  sale, 
$10,000;  that  a  portion  of  the  20  acre  lot,  con- 
taining about  1^  acres,  is  so  situated  that  it 
might  have  been  conveniently  sold  separate 
from  the  residue  of  the  premises,  it  being  di- 
vided from  the  residue  by  a  road,  and  lying  in 
the  corner  of  the  20  acre  lot ;  that  on  it  is  a  farm 
house,  a  barn  and  a  store,  and  that  this  portion 
of  1|  acres,  with  the  buildings  thereon,  is  worth 
$500,  which  is  not  denied  on  the  other  side. 

Mr.  J.  A.  Spencer,  for  Boyd  and  others. 

Mr.  M.  T.  Reynolds,  for  the  other  cred- 
itors. 

By  the  Court,  Sutherland,  J.  The  Legis- 
lature have  enacted  that  no  more  of  any  real  es- 
tate shall  be  exposed  for  sale  than  shall  appear 
necessary  to  satisfy  an  execution  issued  upon 
a  judgment.  2  R.  S.,  369,  sec.  38.  This  pro- 
vision can  be  considered  only  as  directory  to 
the  sheriff,  and  the  sale  to  a  bonaflde  purchas- 
er must  be  holden  to  be  valid,  although  the  re- 
quirements of  the  statute  are  not  complied 
with.  The  only  effect,  when  the  purchase  is 
bonafide,  is  to  subject  the  sheriff  to  the  penal- 
ty prescribed  ;  but  where  the  purchase  is  not 
*bonafide;  the  sale  will  be  set  aside.  [*524 
Here  real  estate  worth  $10,000  was  sold  to  sat- 
isfy a  debt  of  $100,  and  the  property  was  so 
situated  that  a  portion  of  it  could  have  been 
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conveniently  sold  separately,  and  would  prob- 
ably have  brought  a  sum  at  public  vendue 
more  than  sufficient  to  satisfy  the  older  judg- 
ment :  still  the  sheriff  proceeded  and  sold  the 
whole  en  masse,  and  it  was  bought  in  by  jun- 
ior judgment  creditors,  to  whom  the  surplus 
of  the  purchase  moneys  was  paid  by  the  offi- 
cer, by  the  direction  of  the  defendant  in  the 
executions.  We  do  not  hesitate  to  pronounce 
this  sale  fraudulent,  and  to  grant  relief  to  the 
creditors  who  have  been  injured.  It  is  not  nec- 
essary to  send  them  to  a  court  of  equity  ;  we, 
therefore,  order  that  the  sale  be  set  aside,  upon  the 
plaintiffs  in  the  second  judgment  paying  to  the 
plaintiff  in  the  first  judgment  the  amount  due 
to  him,  they  receiving  an  assignment  of  such 
judgment;  and  if  there  be  a  refusal  to  execute 
such  assignment,  then  that  the  sale  be  set  aside 
absolutely. 

Cited  in— 25  Wend  .  689 ;  3T.  &  C-,  212  :  4  T.  &  C., 
624 ;  13  How.  Pr.,  487,  557 ;  39  Super.,  538 ;  Hemp., 
331 :  26  Am.  Dec.,  424  (3  Blackf .,  376) ;  41  Am.  Dec., 
659  (8  Mo.,  448). 


JORDAN  v.  JORDAN. 

A  positive  affidavit  of  indebtedness  made  on 
showing  cause  of  action,  cannot  be  contradicted, 
but  it  may  be  confessed  and  avoided ;  e.  g.,  the  de- 
fendant may  show  an  insolvent  discharge. 

Citation— 2  Johns..  100. 

ORDER  to  show  cause  of  action.  The  de- 
fendant obtained  an  order  to  show  cause 
of  action.  The  plaintiff  made  affidavit  that  the 
defendant  was  indebted  to  him  in  the  sum  of 
$700  for  money  paid.  The  defendant  produced 
an  insolvent  discharge  exempting  his  body 
from  imprisonment,  and  made  affidavit  that 
the  whole  of  the  plaintiff's  demand,  except 
$30,  came  within  the  operation  of  the  dis- 
charge. Whereupon,  the  commissioner  made 
an  order  mitigating  the  bail  to  $60.  The 
plaintiff  moved  to  vacate  the  order. 

Mr.  E.  Livingston,  for  plaintiff. 

Mr.  A.  Taber,  for  defendant. 

525*]  *By  the  Court  Savage,  Ch.  J.  In 
Welsh  v.  Hitt,  2  Johns.,  100,  the  court  say,  that 
it  is  in  the  discretion  of  a  judge  at  chambers 
to  admit  or  refuse  counter  affidavits  in  a  case 
like  this,  according  to  circumstances  ;  add- 
ing that  where  the  plaintiff  swears  positively 
to  a  debt,  it  would  be  improper  to  receive 
them.  It  is  undoubtedly  true  that  a  positive 
affidavit  of  indebtedness  cannot  be  contradict- 
ed, but  it  may  be  confessed  and  avoided.  That 
was  done  in  this  case. 

The  motion  must  be  denied,  but  without  costs. 

Cited  in— 3  How.  Pr.,  270 ;  14  How.  Pr.,  141 :  4  Abb. 
Pr.,  104 ;  6  Abb.  Pr..  320,  n. ;  4  Bos.,  622 ;  5  Rob.,  685 ; 
3  Co.  R.,  170. 


GIDNEY  v.  SPELMAN. 

On  a  motion  to  change  venue,  the  costs  of  the 
motion  abide  the  event  of  the  suit ;  but  a  party  fail- 
ing in  a  motion  is  not  entitled  to  the  costs  of  such 
motion,  although  he  succeeds  in  the  suit. 

Citations— 20  Johns.,  476 ;  4  Cow.,  21 ;  6  Cow.,  42. 

A  UESTION  of  costs.  The  defendant  moved 
v£  to  change  the  venue,  and  the  motion  was 
denied,  without  costs.  On  the  trial  of  the  cause 
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he  obtained  a  verdict,  and  in  the  taxation  of 
costs,  claimed  to  be  allowed  for  services  in  pre- 
paring and  making  the  motion  to  change  the 
venue.  The  question  was  submitted  to  the 
court  whether  his  claim  should  be  allowed. 

By  the  Court,  Savage,  Ch.  J.  Costs  are 
not  given  on  a  motion  to  change  the  venue, 
unless  specially  allowed.  When  the  venue  is 
changed  the  costs  abide  the  event,  and  are  taxed 
in  the  bill  of  the  prevailing  party,  20  Johns., 
475  ;  but  when  the  motion  is  denied,  although 
the  party  succeeds  in  his  defense  to  the  action, 
he  i*  not  allowed  the  costs  of  the  motion.  A 
party  failing  in  a  motion  is  not  entitled  to  the 
costs  of  such  motion,  although  he  succeeds  in 
the  suit.  4  Cow.,  21  ;  6  Id.,  42. 


*COMSTOCK  e.  CARR. 
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Judgment  of  non  pros,  by  an  infant  defendant 
set  aside,  because  he  defended  by  attorney,  instead 
of  guardian. 

THE  defendant,  an  infant,  appeared  by  at- 
torney, and  obtained  judgment  of  non, 
pros.     The   plaintiff  moved  to  set  aside  the 
judgment  on   the    ground    that  the  defense 
should  have  been  made  by  guardian. 

Motion  granted,  but  without  costs,  as  the  plaint- 
iff" might  have  compelled  a  defense  by  guardian  __ 

Cited  in— 60  Barb..  122;  41  How.  Pr.,  46;  12  Am. 
Rep.,  354  (47  Miss.,  686). 


THE  PEOPLE,  ex  rel.  J.  FLEMING, 

v. 
LIVINGSTON,  Sheriff  of  MONROE. 

Lands  Sold  under  Execution — Redemption  by 
Creditor — Manner  and  Time  of— Effect  ofR.  S. 

Where  the  real  estate  of  a  defendant  in  an  exe- 
cution was  sold  in  Aug.,  1829,  and  the  15  months 
given  to  a  creditor  to  redeem,  of  course  expired  in 
Nov.,  1830,  after  the  Revised  Statutes  went  into  op- 
eration, and  the  creditor  omitted,  on  paying  the 
amount  bid  and  the  interest  thereof,  to  produce  to- 
the  sheriff  a  certified  copy  of  the  docket  of  his  judg- 
ment, in  compliance  with  the  requirements  of  the 
Revised  Statutes,  it  was  held,  that  the  creditor  was 
not  entitled  to  succeed  to  the  rights  of  the  pur- 
chaser, by  having  a  deed  executed  to  him  of  the 
premises  sold. 

Where  an  inchoate  right  accrued  under  the  stat- 
utes as  they  existed  previous  to  the  late  revision, 
and  by  the  Revised  Statutes  tho  proceedings  to  per- 
fect the  right  are  regulated  and  prescribed,  such 
regulations  and  requirements  must  be  pursued,  or 
the  party  is  remediless. 

The  saying  of  rights,  etc.,  in  the  repealing  Act  of 
1828,  varies  from  the  provisions  in  similar  statutes 
formerly  passed,  in  omitting  to  provide  that  suits 
and  proceedings  should  proceed  as  if  the  Acts  re- 
pealed had  remained  in  force. 

Citations— Act  Dec.,  10,  1828;  Act  Apr.  5, 1813;  2 
R.  L.,  1813,  556 ;  4  Wend.,  210 ;  1  Cow.,  458. 

T>  EDEMPTION  of  lands  sold  under  execu- 
Xt  tion.  On  Aug.  26,  1829,  the  sheriff  of 
Monroe,  by  virtue  of  an  execution  issued  on  a 
judgment  rendered  in  1823,  in  favor  of  the 
Bank  of  Utica  against  Palmer  Cleveland  and 
Solomon  Cleveland,  sold  an  undivided  third 
part  of  a  certain  lot  on  the  east  bank  of  the 
Genesee  River,  on  which  a  stone  flour-mill  was 
erected,  and  struck  off  the  same  for  the  sum  of 
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527*]  *$1,505.41,  to  the  plaintiffs  in  the  exe- 
cution, they  being  the  highest  bidders,  and 
executed  to  them  a  certificate  of  sale.  The 
relator  having  Aug.  2,  1826,  obtained  a  judg- 
ment in  his  favor  for  $5,014.25,  against  Solo- 
mon Cleveland,  one  of  the  defendants  in  the 
judgment  on  which  the  property  was  sold,  ap- 
plied to  the  sheriff  of  Monroe  Nov.  26,  1830, 
as  a  judgment  creditor  to  redeem  the  property 
sold.  He  presented  to  the  sheriff  an  affidavit, 
stating  that  there  was  due  on  the  judgment  in 
his  favor  about  the  sum  of  $3,484.36,  and  paid 
to  the  sheriff  the  sum  of  $1,694,  being  the 
amount  of  the  bid  at  which  the  property  was 
sold  to  the  Bank  of  Utica,  with  the  interest 
thereof,  at  the  rate  of  ten  per  cent,  per  annum, 
and  demanded  a  deed  of  the  premises  sold. 
The  sheriff  said  that  he  had  no  doubt  that  the 
relator  was  a  judgment  creditor  of  Solomon 
Cleveland,  and  had  the  right  to  redeem,  but  as 
it  might  be  necessary  to  present  to  him  at  the 
time  of  redemption  a  certified  copy  of  the 
docket  of  his  judgment,  and  as  no  such  copy 
had  been  presented,  and  as  he  had  not  seen  the 
owner  or  possessor  of  the  property,  he  must 
decline  giving  a  deed  at  that  time.  On  the 
next  day  the  sheriff  having  been  indemnified 
by  the  possessor  of  the  property,  refused  to 
execute  a  deed  of  the  premises  to  the  relator. 
On  Dec.  21,  1830,  the  relator  served  on  the 
sheriff  of  Monroe  a  copy  of  the  record  of  judg- 
ment in  his  favor  against  Solomon  Cleveland, 
duly  certified  by  the  clerk  of  the  court  in 
which  the  same  was  docketed  ;  exhibited  to 
him  the  title  deeds  relative  to  the  property 
sold,  showing  that  on  the  day  of  sale  Solomon 
Cleveland  was  the  sole  and  only  owner  of  the 
same  ;  and  again  demanded  a  deed,  which  the 
sheriff  again  refused  to  execute.  On  this  state 
of  facts  an  application  was  made  in  behalf  of 
the  relator  for  a  mandamus,  commanding  the 
sheriff  to  execute  the  deed. 

Mr.  H.  Bleecker,  for  the  relator.  The  re- 
lator being  a  creditor  of  the  defendant,  the 
sole  owner  of  the  property  sold,  and  having  a 
judgment  which  was  a  lien  on  the  real  estate 
of  such  defendant,  had  the  right  within  15 
months  after  the  sale,  in  default  of  the  defend- 
528*]  ant,  to  redeem  the  land,  and  on  *such 
redemption,  became  entitled  to  all  the  rights 
of  the  original  purchasers,  and  to  have  a  deed 
executed  to  him  of  the  premises  by  the  sheriff. 
Stat.  L.  of  1820,  p.  167.  Although  the  relator 
did  not  comply  with  the  forms  prescribed  by 
the  Revised  Statute,  it  was  the  duty  of  the 
sheriff  to  have  executed  the  deed  to  him  on  his 
compliance  with  the  essentials  of  the  statute, 
viz. :  the  payment  of  the  amount  of  the  bid 
with  ten  per  cent,  interest  thereon.  The  sher- 
iff was  satisfied  that  the  relator  was  entitled  to 
redeem,  and  objected  to  execute  the  deed  only 
on  account  of  the  non-production  of  a  copy  of 
the  docket  of  the  judgment,  which  was  subse- 
quently furnished,  when  the  sheriff  ought  to 
have  executed  the  deed.  The  relator  was  a 
judgment  creditor  previous  to  the  sale,  and  by 
the  existing  law,  previous  to  the  Revised  Stat- 
utes going  into  effect,  a  contingent  right  to  re- 
deem was  granted  to  him,  in  case  of  the  de- 
fault of  the  defendant  to  redeem.  The  rights 
of  the  creditor,  as  well  of  as  the  purchaser,  were 
declared  by  the  Act  of  1820,  and  were  not  af- 
fected by  the  revision.  By  that  Act  the  pur- 
WEND.  6. 


chaser  was  entitled,  on  redemption,  to  ten  per 
cent,  interest,  which  was  paid  to  the  sheriff ; 
by  the  Revised  Laws  he  could  have  claimed 
only  seven  per  cent,  interest.  If  the  Law  of 
1820  fixes  the  rights  of  the  purchaser,  the  rights 
of  the  creditor  are  equally  secured  by  the  same 
Act. 

Mr.  B.  F.  Butler,  contra.  The  relator  as 
a  creditor  had  no  right  to  redeem,  until  after 
the  lapse  of  12  months  subsequent  to  the  sale, 

1  Cow.,  459;  and   when  such  right  accrued, 
the  Revised  Statutes  had  gone  into  effect,  and 
to  entitle  the  relator  to  avail  himself  of  the 
provisions  of  those  statutes,   he  should  have- 
complied  with  their  requirements  by  not  only- 
paying  the  amount  of  the  bid  and  the  interest 
thereof,  but  also  by  presenting  to  the  sheriff 
an  affidavit  of  the  amount  due  on  his   judg- 
ment, and  a  copy  of  the  docket  of  his  judgment. 

2  R.  S.,  373,  sec.  60.     This  is  said  to  be  matter 
of  form,  and  ought  not  to  control  the  substan- 
tial rights  of  parties  ;  but  a  neglect  of  those 
forms,  and  a  disregard  of  the  requirements  of 
the  statute  in  this  particular,  might  lead  to- 
perplexing    difficulties  and  embarrassments, 
and  *parties  ought,   therefore,  to  be  [*529- 
held  to  a   strict  compliance.     Allowing,  how- 
ever, that  the  creditor  acquired  under  the  Act 
of  1820  a  contingent  right    to  redeem,  such 
right  is  not  destroyed  by  the  Revised  Statutes  ; 
it    remains,  but  the  mode  of  perfecting  the 
right  is  regulated.     On  this  subject  the  Act  of 
1820  was  silent ;  but  the  court  had  adjudged 
that  proof,  similar  to  that  now  required   by 
statute,  should  be  exhibited  to  the  officer,     1 
Cow.,  458.     The  rights  of  the  relator  accruing 
under  a  statute   which  is  repealed,  and  con- 
solidated in  the  Revised  Statutes,  the  subse- 
quent proceedings  to  perfect  his  rights  must 
be  regulated  by  those  statutes.     4  Wend.,  210. 
The  relator  not  having  conformed  to  those 
provisions,  is  not  entitled  to  the  deed  he  asks 
for.    The  right  of  the  purchaser  to  receive  ten 
per  cent,  instead  of  seven  per  cent,  interest, 
arises  under  the  Act  of    1820 ;  the  purchase 
having  been  made  previous  to  the  Revised 
Statutes  going  into  operation,  his  right  had 
become  vested  and  could  not  be  defeated,  but 
by  a  compliance  with  the  terms  of  that  Act. 

By  the  Court,  Savage,  Ch.  J.  By  the  1st 
section  of  the  repealing  Act  of  Dec.,"lO,  1828, 
2R.  S.,  779,  the  Act  of  1820,  under  which  the 
relator  claims  his  deed,  was  repealed  from  and 
after  Dec.,  31,  1829.  By  the  5th  section  of  the 
repealing  Act,  it  is  enacted  that  "The  repeal 
of  any  statutory  provision  by  this  Act  shall 
not  affect  any  act  done,  or  right  accrued  or 
established,  or  any  proceeding,  suit  or  prosecu- 
tion, had  or  commenced  in  any  civil  case  pre- 
vious to  the  time  when  such  repeal  shall  take 
effect  ;  but  every  such  act,  right  and  proceed- 
ing shall  remain  as  valid  and  effectual  as  if  the 
provision  so  repealed  had  remained  in  force." 
This  repealing  clause  varies  from  most,  if  not 
all  others  which  are  to  be  found  in  our  statute 
books.  Take,  for  instance,  the  proviso  to  the 
repealing  section  of  the  Fifty  Dollar  Act,  of 
1824.  The  43d  section  of  that  Act,  after  re- 
pealing the  Act  of  Apr.,  5, 1813,  and  all  sub- 
sequent Acts  relating  to  the  same  subject,  pro- 
ceeds as  follows:  "Provided  that  nothing  in 
this  Act  contained  shall  affect  any  actions  or 
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suits  heretofore  commenced,  or  which  may  be 
commenced,  previous  to  the  fourth  day  of 
53O*]  July  next ;  but  the  same  *may  be  pro- 
ceeded in  and  determined  as  though  this  Act 
had  not  been  passed."  It  is  plain  from  this 
that  every  suit  commenced  under  the  old  Acts 
should  be  prosecuted  throughout,  and  pro- 
ceeded in,  in  the  language  of  the  statute,  un- 
der the  former  Acts,  precisely  as  if  they  had 
not  been  repealed.  So,  also,  in  the  repeal  of 
the  Acts  previous  to  the  revision  of  1813,  from 
which  the  5th  section  under  consideration  seems 
to  have  been  in  part  taken.  2  Rev.,  L.  of  1813, 
p.  556.  After  repealing  certain  Acts,  this 
proviso  follows,  omitting  so  much  as  relates 
to  penalties  and  forfeitures  :  "Provided,  how- 
ever, that  such  repeal  shall  not  affect  any  act 
done,  right  accrued  or  established,  proceeding 
had,  suit  or  prosecution  commenced,  previous 
to  the  said  1st  day  of  December  next ;  but 
every  such  Act,  proceeding  and  right  shall  re- 
main as  valid,  and  every  such  suit  or  prosecu- 
tion may  lawfully  proceed,  as  if  all  the  Acts 
and  parts  of  Acts  hereby  intended  to  be  re- 
pealed had  remained  in  full  force."  In  both 
of  these  Acts  it  is  declared  that  any  suit  or  pro- 
ceeding commenced  before  the  day  therein 
mentioned,  shall  remain  valid  and  effectual  as 
if  the  repeal  had  not  been  made.  The  Act  of 
1813  says  that  such  suits  and  proceedings  shall 
proceed  as  if  no  repeal  had  taken  place.  The 
Act  of  1828  is  silent  on  that  point,  and  its 
phraseology  very  different.  In  my  opinion 
the  effect  is,  that  every  suit,  right,  etc. ,  re- 
mains in  force,  notwithstanding  the  repeal  of 
the  Act  which  supported  them ;  but  their 
future  proceedings  must  be  governed  by  the 
statutes  then  in  force  ;  i.  e.,  the  Revised  Stat- 
utes. It  will  not  be  denied,  I  presume,  that  it 
is  competent  for  the  Legislature  to  repeal  any 
Act  upon  which  a  suit  has  been  brought,  and 
if  the  repeal  is  absolute,  such  suit  is  at  an  end. 
For  instance,  the  present  statutes  prohibit 
gaming,  and  allow  an  action  to  be  brought  to 
recover  back  money  won  at  play  ;  an  action  is 
brought  and  ready  for  trial  ;  the  day  before 
the  circuit,  the  Legislature  repeals  the  Act ; 
the  suit  dies  because  the  court  has  no  jurisdic- 
tion to  proceed,  and  the  party  has  no  right  to 
recover  his  money.  Such  right  did  exist,  sub- 
ject to  the  contingency  of  obtaining  a  judg- 
ment, and  such  jurisdiction,  too,  existed  ;  but 
both  have  been  taken  away,  because  the  means 
of  enforcing  the  right  no  longer  exist.  The 
common  repealing  clause  is  so  much  a  matter 
531*]  *of  course  with  the  Legislature,  that 
the  continuance  of  the  suit  and  the  enforcing 
of  the  right  seems  so  much  like  a  common  law, 
or  perhaps  constitutional  right,  that  we  are 
unwilling  to  believe  that  it  has  been  or  can  be 
infringed.  But  it  cannot  be  denied  that  the 
Legislature  possess  the  power  to  take  away  by 
statute  what  was  given  by  statute,  except  vest- 
ed rights.  As  it  is,  undoubtedly,  competent 
for  the  Legislature  to  repeal  absolutely,  so  it 
is  competent,  notwithstanding  the  repeal,  to 
continue  the  old  law  in  force  as  to  the  pro- 
ceedings commenced  under  it ;  to  substitute 
another  law  in  place  of  the  old  one  ;  and  to  di- 
rect that  all  future  proceedings  in  the  prog- 
ress of  a  cause,  or  the  prosecution  of  a  right, 
shall  be  governed  by  such  new  law.  This,  in 
my  judgment,  is  precisely  what  has  been  done 
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by  the  Repealing  Act  of  1828.  The  old  laws 
died  with  the  year  1829,  and  with  the  com- 
mencement of  the  new  year  the  new  laws  were 
ushered  into  being. 

It  seems  to  me  to  have  been  the  intention  of 
the  Legislature  to  confirm  all  rights  which  had 
accrued — to  be  enforced,  however,  according 
to  the  new  remedy  ;  and  that  where  rights  ac- 
crued were  subject  to  a  contingency,  the  con- 
sequences of  the  new  laws  must  follow  upon 
that  contingency.  For  instance,  in  the  case  of 
People  v.  Herkimer  C.  P.,  4  Wend.,  210,  the  ap- 
peal was  brought  in  1829,  and  though  the  Law 
of  1824,  by  virtue  of  which  the  appeal  was 
brought,  was  repealed,  yet  the  appeal  remained 
effectual ;  but  the  right  of  the  party  to  costs 
was  not  established  till  the  trial  was  had  in  the 
C.  P.;  by  the  new  law,  the  consequences  of 
that  trial  as  to  costs  were  different  from  what 
they  were  under  the  old  law.  The  only  right 
which  was  established  under  the  old  laws,  was 
the  right  to  appeal ;  and  as  the  repealing  statute 
gives  no  right  to  proceed  under  the  old  law, 
the  party  must  proceed  under  the  new  ;  and 
by  that  a  new  rule  is  established  as  to  costs, 
and  that  rule  is  and  must  be  applicable  to  all 
trials  had  under  them  ;  and  hence  Mr.  Justice 
Marcy  said  :  "  Those  statutes  take  up  the  pro- 
ceedings in  causes  pending,  where  they  find 
them ;  and  where  the  statutes  under  which 
those  proceedings  were  commenced  are  repealed 
the  subsequent  proceedings  must  be  regu- 
lated *by  the  Revised  Statutes  ;"  and  I  [*532 
add,  they  must  be  so  regulated,  because  there 
is  no  authority  to  continue  those  proceedings 
under  any  other  statutes.  The  clause  in  the 
Repealing  Act  of  1813,  providing  that  every 
suit  or  prosecution  might  lawfully  proceed  as 
if  there  had  been  no  repeal,  is  not  found  in  the 
Repealing  Act  of  1828— there  is  no  such  pro- 
vision. That  clause  was  omitted  and,  no 
doubt,  intentionally,  that  there  might  be  a  bar 
monious  system  ;  not  two  codes  of  laws,  one  to 
be  administered  to  one  set  of  suitors,  and 
another  code  for  other  suitors.  Whether  this 
be  the  correct  view  of  the  question  or  not,  it  is 
that  which  has  been  adopted  upon  as  much  re- 
flection and  examination  as  the  pressure  of 
business  during  term  would  permit,  and  for 
the  present  must  be  considered  the  law  of  this 
court.  I  am  aware  there  may  be  difficulties 
in  some  cases,  but  those  difficulties  will  be  met, 
if  possible,  as  they  arise. 

What  then  were  the  rights  of  the  redeeming 
creditor  under  the  Act  of  1820?  I  answer,  that 
while  that  Act  was  in  force,  he  had  no  rights 
at  all ;  for  one  year  the  right  of  redemption 
was  exclusive  in  the  defendant  in  the  execu- 
tion and  his  grantees  ;  but  if  the  right  of  the 
creditor  to  redeem  may  be  considered  as  in- 
choate and  dormant  from  the  sale  that  would 
not  change  his  situation.  The  old  law  gives 
merely  the  right  of  redemption,  but  prescribes 
not  the  manner  of  redeeming.  It  is  consistent 
with  the  existence  of  the  right  to  redeem  to 
vary  the  evidence  which  shall  be  produced  to 
the  officer.  Under  the  old  statute,  there  was 
no  right  established,  in  the  language  of  the 
Revised  Statutes. 

Even  if  it  were  as  the  relator  contends,  he 
has  not  done  enough  to  entitle  himself  to  a 
deed  ;  he  did  not,  within  the  15  months,  pro- 
duce any  evidence  of  his  judgment.  The  Act 
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of  1820  was  silent  as  to  the  evidence  to  be  pro- 
duced. This  court  was  compelled  to  say  what 
evidence  should  be  sufficient,  and  we  held  that 
-an  exemplification  of  the  record,  or  at  least 
the  clerk's  certificate,  should  be  produced,  1 
Cow.,  458.  The  relator  produced  neither. 
An  affidavit  of  the  amount  was  produced;  this 
was  complying  with  one  of  the  requisitions  of 
the  Revised  Statutes,  which  is  not  found  in  the 
Act  of  1820,  or  in  the  decisions  upon  it;  so  that 
533*]  even  the  relator  *himself ,  in  that  par- 
ticular, supposed  the  Revised  Statutes  to  be 
operative.  He  did  not  entitle  himself  to  a  deed 
and  tJie  motion  for  a  mandamus  must  be  denied, 
with  costs. 

Cited  in-11  Wend.,  625 ;  23  Wend.,  483  ;  1  Hill,  330 ; 
6  Hill,  155 ;  7  Hill,  93  ;  7  Paige,  177  ;  15  N.  Y.,  152 ;  10 
Barb.,  172 ;  35  Barb.,  600 ;  48  Barb.,  242 ;  63  Barb.,  72  ; 
6  How.  Pr.,  283  ;  24  How.  Pr.,  516 ;  13  Abb.  Pr.,  141 ; 
14  Abb.  Pr.,  79 ;  Co.  R.  N.  S.,  317;  12  Mich.,  241;  22  Cal., 
319;  34  Am.  Dec.,  615(1  Humph.,  23);  46  Am.  Dec., 
459  (4  Gilm.,  221). 


SNYDER  ».  E.  &  S.  JENKINS. 

Judgment  cannot  be  signed  and  roll  filed,  on  the 
report  of  referees,  until  four  days  after  the  filing 
of  the  report  and  entry  of  rule  for  judgment. 

Citations— 2  R.  S.,  385,  sec.  48 ;  3  Salk.,  212,  215  ;  6 
Mod.,  241;  1  Wend.,  31 :  6  Johns.,  330. 

ON  the  same  day  a  report  of  referees  was 
filed,  rule  for  judgment  entered,  and  judg- 
ment roll  signed  and  filed.     The  defendants 
moved  to  set  aside  the  signing  and  filing  of  the 
judgment  roll. 

Mr.  J.  W.  Edmonds,  for  defendants. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  Judgment 
is  to  be  entered  upon  a  report  of  referees  in 
the  same  manner  as  upon  the  verdict  of  a  jury. 
2  R.  S.,  385,  sec.  48.  Upon  the  verdict  of  a 
jury,  judgment  cannot  regularly  be  signed  till 
four  days  after  the  filing  of  the  posted,  3  Salk., 
212,  215  ;  6  Mod.,  241;  and  such  was  declared 
to  be  the  practice  in  Bank  of  Orange  v.  Brown, 
I  Wend  ,  31.  The  same  rule  is  laid  down  in 
Rosev.  Rock,  6  Johns.,  330,  viz.:  that  judg- 
ments after  verdict  are  always  judgments  nisi; 
i.  e.,  unless  cause  be  shown  to  the  contrary  in 
four  days.  The  judgment  in  this  case  being 
signed,  and  record  filed,  before  the  expiration 
of  four  days  after  the  filing  of  the  report,  the 
proceedings  were  irregular. 


534*]   *JACKSON  «.  LEONARD. 

Mesne  Profits. 

Action  for  mesne  profits,  is  abolished  by  the  Re- 
vised Statutes ;  the  remedy  of  the  plaintiff  is  by  sug- 
gestion on  the  record  of  judgment  in  the  ejectment 
suit. 

If  the  ejectment  suit  was  commenced  previous  to 
the  Revised  Statutes  going  into  effect,  the  sugges- 
tion may  be  in  the  name  of  the  nominal  plaintiff. 

MOTION  to  set  aside  proceedings  in  action 
for  mesne  profits.  The  action  was  com- 
menced since  the  Revised  Statutes  went  into 
operation.  The  defendant  insists  that  the  ac- 
tion for  mesne  profits  is  abolished,  and  that  the 
plaintiff  should  have  made  a  suggestion  of  his 
claim  tg  damages  upon  the  record  of  judgment 
in  the  ejectment  suit.  2  R.  S.,  310,  sees.  43, 
WEND.  6.  N.  Y.'.R.,  10. 


44.  The  objection  was  sustained  by  the  Court, 
and  the  proceedings  were  set  aside;  the  Chief 
Justice  observing  that  the  suggestion  prescribed 
by  statute  might  be  made  in  the  name  of  the 
nominal  plaintiff  in  the  ejectment  suit,  if  such 
suit  was  commenced  previous  to  the  Revised 
Statutes  going  into  effect. 

Cited  in-6  Hill,  330 ;  16  Barb.,  30. 


McNAIR  e.  BRONSON  &  ADAMS. 

On  a  motion  for  leave  to  reply  double,  it  must  be 
shown  that  the  matters  sought  to  be  replied  are 
true. 

MOTION  to  reply  double.  A  motion  was 
made  for  leave  to  reply  double,  founded 
on  an  affidavit  of  the  attorney  and  counsel  of 
the  plaintiff,  that  in  his  opinion  the  preserva- 
tion of  the  plaintiff's  rights  required  several 
and  distinct  answers  to  a  plea  put  in  by  the  de- 
fendants ;  and  enumerated  the  answers  pro- 
posed to  be  given,  but  did  not  state  that  the 
matters  thus  desired  to  be  replied  were  true, 
nor  was  there  any  other  affidavit  showing  their 
truth.  The  motion  was  opposed  on  the  ground 
of  such  defect,  and  for  that  cause  denied  by  the 
Court. 


*BRIOGS  v.  BROWN.        [*535 

Notice  of  application  to  a  commissioner  to  super- 
sede a  writ  of  error,  for  want  of  the  requisite  bond 
or  justification  of  bail,  is  not  necessary. 

MOTION  to  vacate  an  order  superseding  a 
writ  of  error.  The  plaintiff  had  a  ver- 
dict in  the  C.  P.  of  Seneca  ;  but  being  dissatis- 
fied with.the  amount  found  by  the  jury,  sued 
out  a  writ  of  error  on  a  bill  of  exceptions  ten- 
dered by  him  to  a  decision  of  the  court.  A 
bond  for  the  prosecution  of  the  writ  of  error 
was  executed  by  three  sureties  ;  the  defendant 
in  error  excepted  ;  two  other  sureties  executed 
a  similar  bond,  and  justified  ;  the  plaintiff  did 
not  execute  either  bond.  Upon  showing  these 
facts  to  a  commissioner,  he  made  an  order  su- 
perseding the  writ  of  error,  and  now  a  motion 
is  made  by  the  plaintiff  to  vacate  such  order, 
insisting  that  he  ought  to  have  had  notice  of 
the  application  to  the  commissioner;  but  it  was 
held, 

By  the  Court,  Savage,  Ch.  J.,  that  such 
notice  was  not  necessary,  and  the  motion  was 
denied. 


CAMP,  Sheriff  of  Erie, 

v. 
GARR,  Gentleman,  one,  etc. 

/Sheriff's  Fees. 

A  sheriff  cannot  charge  a  plaintiff  with  a  printer's 
bill  for  advertising  real  estate  under  an  execution 
for  a  longer  time  than  six  weeks,  unless  the  plaint- 
iff has  authorized  a'  postponement  beyond  the  six 
weeks,  or  subsequently  recognized  or  assented  to 
such  postponement. 

O  HERIFF'S  fees  on  execution.  This  was  an 
O  action  against  the  defendant  as  the  attor- 
ney, who  had  issued  &fi.  fa.  for  the  fees  of  the 
sheriff  of  Erie,  on  the  execution,  and  for  the 
printer's  bill  in  advertising  the  real  estate  of 
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the  defendant  for  sale.  The  advertisement 
"was  commenced  Sep.  9,  1828,  sale  to  be  Oct. 
15.  The  sheriff  postponed  the  sale  from  time 
to  time  until  Nov.  18,  when  the  plaintiff's  at- 
536*]  torney  having,  Nov.  3,  *signifled  his 
assent  to  a  postponement  of  the  sale  for  60 
days,  the  sheriff  adjourned  the  sale  to  Jan.  13, 
1829,  when,  without  further  direction,  he  post- 
poned the  sale  from  time  to  time  until  Nov.  10, 
1829,  during  all  which  time  the  advertisement 
was  continued  in  a  newspaper.  The  plaintiff 
in  th'e  execution  having  directed  a  testatumfi. 
fa.  in  the  same  cause,  issued  to  the  sheriff  of 
N.  Y.,  to  be  returned  satisfied,  the  advertise- 
ment in  Erie  was  discontinued,  and  the  sheriff 
claimed  to  recover  of  the  attorney  the  whole 
amount  of  the  printer's  bill  for  advertising 
from  Sep.  1828,  to  Nov.  1829.  The  defendant 
in  this  suit  having  obtained  an  order  for  the 
taxation  of  the  sheriff's  bill,  certain  items  were 
deducted,  but  the  defendant  being  dissatisfied 
with  the  amount  at  which  the  bill  was  taxed, 
appealed  from  the  taxation. 

By  the  Court,  Savage,  Ch.  J.  The  sheriff 
is  entitled  to  poundage  on  the  sum  directed  to 
be  levied,  to  his  advertising  fee,  to  the  amount 
of  the  printer's  bill  for  six  weeks,  and  as  much 
longer  time  as  the  defendant  in  this  cause  au- 
thorized a  postponement  of  the  sale,  or  sub- 
sequently recognized  or  assented  to  a  postpone- 
ment, and  to  the  fee  allowed  by  the  statute  for 
returning  the  execution  ;  beyond  these  items 
the  plaintiff  has  no  claim  upon  the  defendant. 

Let  a  relaxation  be  had  accordingly. 

Cited  in— 56  N.  Y.,  281. 


INGHAM  t>.  GRAVES. 

On  a  motion  for  judgment  as  in  c«se  of  nonsuit, 
the  defendant's  papers  containing1 39  folios, the  clerk 
was  directed  to  tax  only  4  folios. 

THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit.  The  defendant  showed  him- 
self entitled  to  the  motion;  but  the  papers  on 
which  he  moved,  being  very  voluminous,  con- 
taining 39  folios,  the  Chief  Justice  directed  that 
only  4  folios  should  be  allowed  to  him  in  the 
taxation  of  his  costs, 

Cited  in— 9  "Wend.,  437 ;  19  Wend.,  115 ;  3  How.  Pr., 
231. 


537*1  *McLAREN'S  EXECUTORS. 
MCLAREN. 

This  court  will  not  entertain  a  motion  to  set  aside 
a  judgment  on  the  objection  of  fraud,  where  it  ap- 
pears that  the  same  matter  is  pending  in  chancery. 

A  MOTION  was  made  to  set  aside  the  judg- 
ment, alleged  to  have  been  fraudulently 
entered  on  a  bond  and  warrant  of  attorney, 
said  to  be  satisfied.  In  opposition,  the  fraud 
and  payment  were  denied,  and  it  was  shown 
that  the  same  matter  was  pending  in  the  Courl 
of  Chancery,  where  proofs  had  been  taken,  and 
the  cause  was  ready  for  hearing. 

Mr.  A.  O.  Dayton,  for  the  motion. 

Mr.  H.  S.  Mackay,  contra. 

By  the  Court,  Nelson,  J.  The  matter  in  con- 
troversy between  the  parties  being  pending  in 
1186 


the'  Court  of  Chancery,  is  a  sufficient  reasons 
for  refusing  to  entertain  the  motion,  and  par- 
ticularly in  this  case,  where,  to  do  justice  be- 
tween the  parties,  it  would  be  necessary  to- 
award  a  feigned  issue. 


HART 

v. 
DEAMER,  by  McDERMUT,  his  Committee. 

Practice — Feigned  Issue  to  Determine  Principal's 
Lunacy —  Costa. 

Where  a  committeee  of  a  lunatic  applied  for  and 
obtained  a  feigned  issue  to  try  the  question,  wheth- 
er or  not,  at  the  time  of  the  execution  of  a  bond 
and  warrant,  by  virtue  of  which  a  judgment  wag. 
entered  against  the  lunatic,  he  was  of  unsound 
mind,  and  the  issue  was  determined  against  the  com- 
mittee, a  rule  was  granted  that  the  committee  pay 
to  the  plaintiff  in  the  judgment,  besides  the  taxable 
costs  of  the  feigned  issue,  counsel  fees  and  all  other- 
necessary  expenditures,  it  appearing  that  the  bond 
and  warrant  were  executed  to  indemnify  the  plaint- 
iff as  an  indoreer  for  the  lunatic. 

A  JUDGMENT  was  entered  in  favor  of  Hart 
v.  Deamer,  on  a  bond  and  warrant  of  at- 
torney. Deamerwas  found  a  lunatic  on  a  writ 
of  lunacy,  and  McDermut  was  appointed  his 
committee,  who  applied  to  this  court  and  ob- 
tained leave  to  *make  up  a  feigned  is-  [*538 
sue  to  try  the  question,  whether  or  not,  at  the 
execution  of  the  bond  and  warrant,  Deamer 
was  of  unsound  mind.  The  feigned  issue  was 
tried,  and  on  the  trial  it  was  conceded  that, 
previous  and  subsequent  to  the  execution  of 
the  papers,  Deamer  labored  under  a  general 
insanity,  but  the  question  was  submitted  to  the 
jury  whether  or  not,  at  the  execution  of  the 
papers,  he  enjoyed  a  lucid  interval ;  the  jury 
found  that  the  papers  were  executed  during  a 
lucid  interval.  The  plaintiff  now  asks  that  the 
rule  staying  proceedings  on  his  judgment  be 
vacated,  and  that  McDermut,  the  committee 
of  Deamer,  pay  the  costs  of  the  feigned  issue; 
and  inasmuch  as  the  bond  and  warrant  were 
executed  to  indemnify  Hart,  as  the  indorser  of 
Deamer,  that  the  committee  also  pay,  besides 
the  taxable  costs,  counsel  fees  and  all  other  ex- 
penditures necessarily  incurred  in  the  defense 
of  the  judgment.  On  the  part  of  the  commit- 
tee it  was  shown  that  he  acted  in  good  faith, 
and  that  there  was  reason  to  apprehend  that 
the  property  of  Deamer  would  not  be  sufficient 
to  satisfy  the  plaintiff's  debt,  and  the  taxable 
costs  on  both  sides.  % 

By  the  Court,  Nelson,  J.  The  plaintiff,  as 
surety  of  Deamer,  is  entitled  to  a  full  indem- 
nity; the  taxable  costs  would  not  make  him 
whole.  The  proceeding  had  in  this  case  is  of 
an  extraordinary  character,  and  a  party  who 
sets  it  on  foot,  does  so  at  his  peril. 

The  motion  of  the  plaintiff  is  granted. 


*RADLEY  c.  BRICE.        f*539 

In  trespass  (future  clausum  freyit,  and  for  taking 
timber  where  the  defendant  instead  of  pleading  a 
justification  gives  notice  thereof,  the  plaintiff  is  en- 
titled to  full  costs,  although  the  verdict  be  less  than 
$50. 

Citation— 2  R.  8.,  613,  sec.  3. 
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rpHIS  was  an  action  of  trespasss  quare  clau- 
JL  sum  fregit,  and  for  cutting  and  carrying 
away  timber.  The  defendant  pleaded  the  gen- 
eral issue,  and  gave  notice  of  justification  gen- 
erally, to  enter  upon  the  premises,  and  to  take 
timber,  etc.  On  the  trial  of  the  cause,  it  was 
shown  that  the  defendant  had  entered  upon 
premises  possessed  by  the  plaintiff,  part  of 
which  were  inclosed,  and  part  uninclosed.and 
the  damage  of  the  plaintiff,  in  the  taking  of 
the  timber  by  the  defendant,  was  proved  to 
exceed  in  value  $100.  The  defendant  produced 
in  evidence  a  lease  from  Stephen  Van  Rens- 
selear,  the  original  proprietor  of  the  premises, 
giving  a  right  of  common  of  estovers  to  the 
tenant,  under  whom  the  defendant  justified. 
The  jury  found  a  verdict  for  the  plaintiff  with 
only  $10  damages,  on  which  the  plaintiff  en- 
tered judgment,  and  taxed  full  costs.  The  de- 
fendant moved  to  set  aside  the  judgment,  and 
that  he  be  allowed  to  tax  costs  against  the 
plaintiff. 

Mr.  H.  G.  Wheaton,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Nelson,  J.  A  plaintiff  is  en- 
titled to  recover  costs  "in  all  actions  in  which 
the  title  to  lands  or  tenements  or  a  right  of 
way,  or  a  right  by  proscription  or  otherwise, 
to  any  easement  in  any  lands,  or  to  overflow 
the  same,  or  to  do  any  other  injury  thereto, 
shall  have  been  put  in  issue  by  the  pleadings, 
or  shall  have  come  in  question  on  the  trial  of 
the  cause."  2  R.  S.,  613,  sec  3.  A  notice  of 
justification  subjoined  to  the  general  issue  in 
an  action  of  trespass  is  equivalent  to  a  special 
plea,  and  as  effectually  puts  the  title  in  issue; 
54O*]*the  rights  of  the  plaintiff  in  this  case, 
therefore,  are  the  same  as  if  the  matter  set 
forth  in  the  notice  had  been  spread  out  in  a 
plea. 

The  motion  is  denied. 

Cited  In— 18  Wend.,  580 ;  10  How.  Pr.,  410. 


KEELER  «.  SHEARS. 

A  party  obtaining:  leave  to  amend  a  pleading  de- 
murred to,  will  be  required  to  pay  the  costs  of  the 
demurrer,  and  of  opposing  motion  to  amend. 

TO  a  plea  of  infancy,  the  plaintiff  replied  that 
the  defendant,  after  he  attained  the  age  of 
21  years,  promised,  etc.  In  the  copy  replica- 
tion served  on  the  defendant's  attorney,  the 
word  "allowed"was  substituted  for  "attained," 
by  a  clerical  mistake.  The  defendant  demurred, 
and  served  a  demurrer-book  on  the  plaintiff's 
attorney,  when  the  error  was  discovered,  and 
the  plaintiff  now  applies  for  leave  to  amend. 
Leave  was  granted  on  payment  of  costs  of  the  de- 
murrer, and  of  resisting  this  motion. 


COLVARD  v.  CLUTE  ET  AL. 

A  default  for  not  declaring  will  be  set  aside  in  re- 
plevin as  in  other  actions. 
Citation^S  Wend.,  136. 

MOTION  to  set  aside  default  for  not  declar- 
ing.    This  was  an  action  of  replevin,  and 
the  default  of  the  plaintiff  for  not  declaring 
was  duly  entered.    The  plaintiff  moved  to  set 
WEND.  6. 


it  aside  on  the  ground  of  merits,  excusing  his 
default.  The  defendant  objected  that  the  plaint- 
iff having  failed  to  declare  within  the  time  pre- 
scribed bv  the  statute,  he  was  entitled  to  judg- 
ment of  discontinuance.  2  R.  S.,  350.  sec.  24- 
25;  5  Wend.,  136. 

*By  the  Court,  Nelson,  J.  The  Ian-  [*541 
guage  of  the  Act  is  that  judgment  in  a  case  like 
this  may  be  entered  against  the  plaintiff  .accord- 
ing to  the  course  and  practice  of  the  court.  It  is 
not  like  the  provision  passed  upon  in  5  Wend., 
136,  where  the  time  within  which  the  act  to  be 
done  is  limited  by  statute.  Here  it  is  left  sub- 
ject to  the  course  and  practice  of  the  court  and, 
consequently,  in  this,  as  in  ordinary  actions, 
a  party  who  has  suffered  a  default  may  be  re- 
lieved on  showing  good  cause. 

The  default  is  set  aside  on  payment  of  costs. 


BANK  OF  ST.  ALBANS 

v. 
KNICKERBACKER  ET  AL. 

Venue. 

The  residence  of  a  greater  number  of  witnesses 
in  an  adjoining  State,  adjacent  to  the  place  of  trial 
laid  in  the  declaration,  is  not  sufficient  to  retain  the 
venue,  although  the  plaintiff  has  obtained  the  as- 
surances of  his  witnesses  to  attend,  etc. 

Citations— 2  Wend.,  283 ;  4  Cow.,  532.: 

MOTION  to  change  venue.  The  defendants 
moved  to  change  the  venue  from  Clinton 
to  Rensselaer,  on  the  ordinary  affidavit  of  5  wit- 
nesses residing  in  Rensselaer  Co.,  and  two  fur- 
ther south.  The  motion  was  resisted,  on  the 
grounds  that  the  action  is  brought  against  the 
defendants  as  the  sureties  of  a  former  cashier 
of  the  Bank  of  St.  Albans,  charging  a  viola- 
tion of  duty  on  his  part;  that  it  will  be  neces- 
sary on  the  trial  of  the  cause,  to  produce  the 
books  of  account  of  the  Bank;  and  that  if  the 
venue  be  changed  to  Rensselaer,  it  will  ex- 
tremely inconvenient  «nd  detrimental  to  the 
plaintiffs  to  have  their  books  out  of  the  Bank 
for  such  a  length  of  time  as  will  be  necessary; 
that  they  have  15  witnesses  residing  at  St. 
Albans,  and  4  at  Burlington,  both  places  being 
in  Vt.,  from  whence  to  Plattsburg,  the  shire 
town  of  Clinton,  a  steamboat  daily  plies;  and 
of  course  that  their  fitnesses  will  be  able  con- 
veniently to  attend  the  trial,  if  the  venue  be 
not  changed;  and  that  10  of  those  residing  at 
St.  Albans  have  promised  to  attend;  and  that 
*the  plaintiffs  believe  they  will  attend  [*542 
at  Plattsburg  if  the  venue  be  not  changed. 

Mr.  J.  L.  Wendell,  for  the  defendants. 

Mr.  B.  F.  Butler,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  I  was  disposed, 
at  first  blush,  to  deny  this  motion,  the  princi- 
ple upon  which  the  decision  in  cases  of  this 
kind  are  made  being  the  convenience  of  wit- 
nesses, and  the  plaintiffs  having  brought  them- 
selves within  the  exception  suggested  by  Mr. 
Justice  Sutherland,  inPeetv.  Billings,  2  Wend., 
282,they  having  obtained  the  assurances  of  their 
witnesses  to  attend  at  the  place  where  the  ven- 
ue is  laid ;  but  in  Canfteld  v.  Lindley,  4  Cow. , 
532,  the  court  refused  to  retain  the  venue,  al- 
though the  plaintiffs  showed  a  greater  num- 
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her  of  witnesses  necessary  on  his  part  than  had 
been  sworn  to  by  the  defendant,  solely  on  the 
ground  that  several  of  them  resided  out  of  the 
State,  beyond  the  reach  of  the  process  of  the 
court,  and  that  a  commission  to  examine  them 
might  ultimately  be  necessary.  On  consultation 
with  my  brethren,  I  find  that  this  decision  has 
been  uniformly  adhered  to. 

The  motion,  therefore,  must  be  granted. 
Cited  in— 6  How.  Pr.,  484. 


543*]  *THE  PEOPLE,  ex  rel.  CHURCHILL 
ET  AL., 

«. 
RENSSELAER  C.  P. 

It  is  not  necessary  that  an  officer,  taking  an  affi- 
davit or  allowing1  an  appeal  from  a  justice's  judg- 
ment, should  add  to  his  signature  the  title  of  his 
office. 

MOTION  tor  mandamus.  The  C.  P.  of  Rens- 
selaer  dismissed  an  appeal  from  a  jus- 
tice's judgment,  because  the  commissioner  who 
allowed  the  same  had  not  added  the  title  of  his 
office  to  his  signature,  attached  to  the  jurat  of 
the  affidavit  and  to  the  aUocatur  of  the  appeal. 
In  opposition  to  the  motion  to  dismiss  the  ap- 
peal, it  was  shown  that  the  commissioner  was 
a  judge  of  the  C.  P.  of  Rensselaer  Co.,  of  the 
degree  of  counsel  in  this  court.  The  relators 
(the  appellants)  now  moved  for  a  mandamus  to 
vacate  the  rule  dismissing  the  appeal. 
Mr.  J.  D.  Willard,  for  relators. 

By  the  Court,  Sutherland,  /.  It  is  not  nec- 
essary that  an  officer,  taking  an  affidavit  or  al- 
lowing an  appeal,  should  add  to  his  signature 
the  title  of  his  office.  The  appeal  having  been 
allowed  by  one  of  the  judges  of  the  C.  P.,  that 
court  must  have  been  able  from  inspection  to 
determine  that  it  was  allowed  by  a  proper  offi- 
cer ;  and,  in  addition,  it  was  expressly  shown 
by  affidavit  that  it  was  properly  allowed.  The 
error  of  the  court,  therefore,  must  have  been 
in  requiring  the  title  of  the  officer  to  be  added 
to  his  signature.  This,is  not  necessary. 

Let  an  alternative  mandamus  issue. 


544*]  *THE  PEOPLE,  ex  rel.  MAPES, 
COLUMBIA  C.  P. 

Certiorari — Sufficiency  of  Affidavit. 

In  an  affidavit  to  found  a  certiorari,  a  statement 
of  the  points  relied  on  for  error,  besides  setting  forth 
the  testimony  and  proceedings  before  the  justice,  is 
not  necessary  when  the  alleged  errors  consist  in  the 
proceedings  set  forth. 

Citation— 2  R.  8.,  255,  sec.  171, 172. 

MOTION  for  mandamus.  The  C.  P.  of  Co- 
umbia  quashed  a  writ  of  certiorari  remov- 
ing a  justice's  judgment  into  that  court,  for  the 
cause  that  the  affidavit  upon  which  the  certio- 
rari  was  granted,  did  not  sufficiently  set  forth 
the  grounds  upon  which  the  allegation  of  error 
•was  founded.  The  affidavit  states  that  the 
plaintiffs  declared  on  a  justice's  judgment  ren- 
dered in  the  State  of  Conn. ;  that  the  relator 
pleaded  nil  debet,  and  gave  notice  of  set-off  ; 
that  the  issue  thus  joined  was  brought  on  to 
trial,  when  the  plaintiffs  produced  a  copy  of 
what  purported  to  be  a  record  of  the  judgment 
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rendered  in  Conn.,  and  proved  that  the  copy 
produced  was  a  transcript  of  the  record  re- 
maining with  the  justice  in  Conn.,  and  that  the 
justice  who  rendered  such  judgment  was  an 
acting  justice  of  the  peace  in  the  Town  of  Salis- 
bury, in  the  County  of  Litchfield,  and  State 
of  Conn.,  at  the  time  of  its  rendition.  The 
plaintiffs  further  produced  a  printed  book  pur- 
porting to  be  the  statute  laws  of  Connecticut, 
to  show  the  jurisdiction  of  the  justice,  and 
proved  by  a  witness,  that  such  a  book  contained 
the  Statutes  of  Conn.,  as  received  and  used  in 
that  State  ;  all  which  evidence  was  objected  to 
by  the  relator,  but  received  by  the  justice,  and 
the  plaintiff  rested.  The  relator  moved  for  a 
nonsuit,  which  the  justice  refused  to  grant. 
The  relator  then  offered  to  prove  the  sale  and 
delivery  by  him  to  the  plaintiffs  of  a  large 
quantity  of  wheat  and  rye,  in  the  years  1827 
and  1828,  which  evidence  was  objected  to  by 
the  plaintiffs,  and  the  justice  decided  tha't 
evidence  of  matters  of  set-off,  arising  previous 
to  June  19,  1830,  the  date  of  the  rendition  of 
the  judgment  in  Conn.,  was  inadmissible,  and 
rejected  the  same.  Here  the  parties  rested, 
and  the  justice,  after  taking  four  days  for 
Consideration,  gave  judgment  for  the  [*545 
plaintiffs  for  the  amount  of  their  demand. 
The  relator  now  moves  for  a  mandamus,  to 
vacate  the  order  quashing  the  certtorari.  It 
was  objected,  in  opposition  to  the  motion  for 
a  mandamus,  that  the  C.  P.  had  decided  cor- 
rectly ;  that  the  statute  requires  that  the  party 
applying  for  a  certiorari  shall  not  only  set  forth 
the  substance  of  the  testimony  and  proceedings 
before  the  justice,  but  also  the  grounds  upon 
which  his  allegation  of  error  is  founded  ;  or,  in 
other  words,  that  he  shall  distinctly  state  the 
points  upon  which  he  relies  for  a  reversal  of 
the  judgment. 

Mr.  U.  Cole,  for  relators. 

Mr.  J.  W.  Edmonds,  contra. 

By  the  Court,  Savage,  Ch.  J.  A  party  in- 
tending to  apply  for  a  certiorari,  must  make, 
or  cause  to  be  made,  an  affidavit  setting  forth 
the  substance  of  the  testimony  and  proceedings 
before  the  justice,  and  the  grounds  upon  which 
the  allegation  of  error  is  founded  ;  which  affi- 
davit must  be  presented  for  the  allowance  of  a 
certiorari  to  a  proper  officer,  whose  duty  it  is, 
if  satisfied  that  any  error  affecting  the  merits 
of  the  controversy  had  been  committed,  to  allow 
the  certiorari.  2  R.  S.,255,  sees.  171,  172.  By 
a  subsequent  provision  of  the  same  statute,  the 
justice  to  whom  the  certiorari  issues  is  directed 
to  make  a  true  and  full  answer  to  all  the  facts 
set  forth  in  the  affidavit,  it  being  required  to 
be  served  on  him.  From  these  references,  it 
is  manifest  that  the  relator  fully  complied  with 
the  object  and  intent  of  the  statute.  Enough 
was  shown  to  enable  the  officer  to  whom  appli- 
cation was  made  for  a  certiorari,  to  judge 
whether  errors  had  been  committed  in  the  pro- 
ceedings before  the  justice,  and  the  latter  was 
clearly  certified  of  the  facts  to  which  a  return 
would  be  required.  A  statement  of  the  points 
relied  on  for  error,  besides  setting  forth  the 
testimony  and  proceedings  before  the  justice, 
is  not  necessary  when  the  alleged  errors  consist 
in  the  proceedings  set  forth. 

Let  a  mandamus  issue. 

Cited  in— 18  Wend.,  553,  597 ;  7  How.  Pr.,  117. 
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546*]  MACKSON,  ex  dem.  FITZSIMMONS, 

v. 
FITZSIMMONS. 

Verdict  Subject  to  Opinion  of  Court. 

On  a  verdict  subject  to  the  opinion  of  the  court, 
the  party  for  whom  the  verdict  is  found  cannot 
regularly  enter  a  rule  for  judgment,  until  the  de- 
termination of  the  question. 

The  posted  in  such  case  should  be  stayed  with  the 
clerk  of  the  circuit  until  the  decision  of  the  ques- 
tion, and  a  verdict  is  then  entered  in  conformity  to 
the  decision. 

Citation— 2  Tidd,  808. 

"PRACTICE  on  verdict  subject  to  opinion  of 
-L  court.  This  cause  was  tried  at  the  Sara- 
toga Circuit  in  May,  1829,  and  by  the  direction 
of  the  judge,  a  verdict  was  found  for  the  plaint- 
iff for  the  undivided  half  of  the  premises 
claimed,  subject  to  the  opinion  of  this  court  on 
a  case  to  be  made.  At  the  following  term  the 
plaintiff  filed  the  JV.  P.  roll,  with  a  postea  in- 
dorsed thereon,  as  upon  a  general  verdict  for 
the  plaintiff,  and  the  minutes  of  the  clerk  of 
the  circuit,  also  certifying  a  general  verdict  for 
the  plaintiff,  and  entered  a  rule  for  judgment 
nisi.  A  case  was  made  and  argued,  and  at  the 
last  July  Term  judgment  was  given  for  the  de- 
fendant. A  motion  was  now  made  in  behalf  of 
the  defendant  to  set  aside  the  postea  filed,  and 
rule  for  judgment  entered  by  the  plaintiff  for  ir- 
regularity, and  that  the  defendant  have  leave  to 
file  a  postea  conforming  with  the  truth  of  the 
case,  or  stating  a  general  verdict  for  the  defend- 
ant, and  to  perfect  judgment  in  his  favor. 

Mr.  J.  Williams,  for  defendant. 

Mr.  J.  L.  Viele,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  practice 
here,  in  a  case  like  this,  does  not  appear  to  be 
settled.  According  the  practice  of  the  K.  B. 
in  England,  when  there  is  a  verdict  found  for 
either  party,  subject  to  the  opinion  of  the  court 
above  on  a  case  made,  the  postea  is  stayed  in 
the  hands  of  the  officer  of  Nisi  Prths  till  the 
547*]  question  is  determined,  and  the  *ver- 
dict  is  then  entered  for  the  plaintiff  or  defend- 
ant as  the  case  may  happen  (2  Tidd.  808),  and 
such  must  be  the  practice  here. 

The  motion  is  granted. 
Cited  in— 3  Abb.  Pr.,  73;  6  Duer,  32. 


KESLER0.  HAYNES  &  DORRELL. 

A  sheriff  may  accept  a  replevin  bond,  with  only 
one  surety,  at  his  peril. 

It  is  the  duty  o_f  the  clerk  to  enter  the  appearance 
of  a  defendant  in  replevin,  on  the  writ  being  re- 
turned summoned. 

Citation-2  R.  S.,  528,  sec.  34  &  523,  sec.  7. 

THE  defendants  moved  to  set  aside  a  default 
for  not  pleading,  and  all  subsequent  pro- 
ceedings, for  irregularity,  on  the  ground  that 
the  appearance  of  the  defendants  had  not  been 
entered,  the  action  being  replevin;  and  that 
the  sheriff  had  made  deliverance  on  the  writ, 
when  he  had  received  a  replevin  bond  with 
only  one  .surety. 

Mr.  J.  Williams,  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  was  the 
duty  of  the  clerk  to  have  entered  the  appear - 
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ance  of  the  defendants  on  the  writ  being  re- 
turned, 2  R.  S.,  528,  sec.  34.  The  defendants 
cannot  avail  themselves  of  his  omission  ;  nor 
can  they  object  that  the  sheriff  accepted  a  bond 
with  one  surety.  The  Statute,  2  R.  S.,  523,  sec. 
7,  requires  a  bond,  with  sufficient  sureties  to 
be  approved  by  the  sheriff,  to  be  executed  be- 
fore the  service  of  a  writ  of  replevin.  If  he 
omits  to  take  sufficient  surety,  he  is  responsi- 
ble, but  the  proceedings  are  not  irregular. 

Cited  in— 18  Wend.,  522,  585 ;  37  Barb.,  183  ;  14  Abb. 
Pr.,  415. 


*BANK  OF  NIAGARA  v.  AUSTIN.  [*548 

Decisions  as  to  costs. 
Citation— 2  R.  S.,  653,  sec.  5. 

ON  a  motion  for  relaxation  of  costs,  the  fol- 
lowing directions  were  given  to  the  taxing 
officer  by  the  Chief  Justice  : 

A  plaintiff  is  entitled  to  an  allowance  of  two 
counts  in  his  declaration  on  each  cause  of  ac- 
tion. 2R.  S.,  653,  sec.  5. 

Counsel  fee,  attending  prepared  either  to  try 
cause  or  argue  case,  is  a  proper  charge  when 
the  cause  is  noticed  by  either  party. 

Attorney's  fee,  attending  prepared  to  argue 
a  case,  is  not  a  proper  charge  when  the  case  is 
not  argued,  except  when  the  attendance  is 
pursuant  to  notice  from  the  opposite  party. 

A  foreign  witness,  subpoenaed  at  the  place 
of  trial,  is  not  entitled  to  traveling  fees. 

Cited  in— 19  Wend.,  116 ;  3  Hill,  449;  6  How.  Pr.,  412; 
12  How.  Pr.,  449. 


THE  PEOPLE,  ex  rel.  WANDS, 

v. 
ALBANY  C.  P. 

A  general  oath  may  be  administered  to  jurors  at 
the  opening  of  a  court  for  the  trial  of  issues ;  it  is 
not  necessary  that  they  should  be  sworn  in  each 
cause  in  which  they  are  called. 

Citations- 1  R.  L.,  331,  sec.  20 ;  2  R.  S.,  420,  sees.  60, 
61. 

MOTION  for  mandamus.  The  relator  asked 
for  a  mandamus,  directing  the  C.  P.  of 
Albany  to  set  aside  a  verdict  for  irregularity, 
on  the  ground  that  the  jury  were  not  sworn 
as  their  names  were  drawn  and  called  to  try 
the  cause  in  which  he  was  interested,  but  were 
sworn  at  the  opening  of  the  court  to  try  the 
several  issues  in  which  they  should  serve  as 
jurors. 

Mr.  R.  J.  Hilton,  for  the  relators,  insisted 
that  the  directions  of  the  Revised  Statutes,  reg- 
ulating the  trial  of  issues,  required  a  different 
mode  of  procedure  in  this  particular  from  what 
had  formerly  been  practiced ;  and  observed 
that  at  some  of  the  circuits  it  had  been  holden 
that  the  jurors  must  be  sworn  *as  they  [*549 
were  called  in  each  cause,  a  general  oath  uot 
being  deemed  proper. 

By  the  Court,  Savage,  Ch.  J.  The  pro- 
visions of  the  old  law,  1  R.  L.,  331,  sec.  20,  and 
of  the  Revised  Statutes,  Vol.  II.,  p.  420.  sees. 
60,  61,  and  substantially  alike.  Both  statutes 
require  that  the  first  twelve  jurors  whose 
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names  are  drawn  from  the  ballot  box,  who  ap- 
pear and  are  approved  as  indifferent,  shall  be 
the  jury  to  try  the  issue  brought  on  to  trial ; 
and  both  statutes  require  that  such  jurors  shall 
be  sworn  ;  but  there  is  nothing  in  the  Revised 
Statutes  indicating  an  intention  of  changing 
the  mode  of  swearing  the  jury  at  the  opening 
of  the  courts,  which  was  uniform  throughout 
the  State. 
Motion  denied. 

Cited  in— 15  How.  Pr.,  809. 


THE  PEOPLE,  ex  rel.  WHITE,  ».  ERIEC.  P. 

In  a  case  of  certiorari  to  the  C.  P.,  a  defendant  in 
error,  after  proceeding  to  argument,  cannot  object 
that  the  affidavit  on  which  the  certiorari  was  ob- 
tained was  not  served  on  the  justice  within  ten  days. 

Citations— 2  R.  S.,  256,  sec.  175 ;  Laws  of  1824.  p.  295, 
sec.  36. 

MOTION  for  mandamus  to  Erie  C.  P.  to 
vacate  a  judgment,  on  the  ground  that  the 
affidavit  on  which  &  certiorari  was  obtained,  re- 
moving a  justice's  judgment  into  that  court, 
was  not  served  on  the  justice  within  ten  days 
after  the  allowance  of  the  certiorari.  The  jus- 
tice made  his  return  to  the  certiorari,  and  the 
certiorari,  return,  affidavit  and  bond  required 
by  statute,  were  filed  in  the  office  of  the  clerk 
of  the  county,  previous  to  notice  of  argument. 

Mr.  J.  Lovett,  for  relator. 

Mr,  J.  Edwards,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  statute 
requires  that  the  certiorari,  the  affidavit  upon 
which  it  is  allowed,  and  the  bond  given  by  the 
party  obtaining  the  certiorari,  shall  be  served 
within  ten  days  after  the  allowance  of  the 
55O*]  certiorari,  and  *that  the  fees  of  the  jus- 
tice for  making  a  return  shall  be  paid;  and  then 
adds  :  "  and  no  certiorari  shall  be  of  any  effect 
until  all  the  preceding  requisitions  shall  have 
been  complied  with."  2  R.  S.,  256,  sec.  175.  It 
is  urged,  in  behalf  of  the  relator.  that  this  pro- 
vision is  similar  to  that  contained  in  the  Act  of 
1824,  Relative  to  Appeals,  Laws  of  1824,  p. 
295,  sec.  36;  and  that  under  it,  unless  the  party 
strictly  complied  with  the  requirements  of  the 
statute,  the  C.  P.  had  no  jurisdiction.  The 
language  of  the  Act  of  1824  is,  "  that  no  ap- 
peal shall  be  of  any  force  or  effect,  nor  shall 
it  be  received  by  any  Court  of  C.  P.  or  May- 
or's Court,  unless  notice  thereof  shall  be  served 
within  ten  days  as  aforesaid,  and  be  accom- 
panied by  the  payment  of  costs  and  the  giv- 
ing of  the  bond  as  aforesaid."  It  will  be  per- 
ceived there  is  a  manifest  difference  in  the 
phraseology  of  the  two  Acts.  In  that  of  1824, 
there  is  an  express  prohibition  to  the  C.  P.  to 
receive  the  appeal  unless,  etc.,  which  is  not 
found  in  the  Revised  Statutes  relating  to  the 
certiorari.  Without  the  affidavit  the  certiorari 
was  ineffectual ;  the  justice  was  not  bound  to 
obey  it,  and  perhaps  the  C.  P.  might  have  re- 
fused to  proceed,  or,  on  the  application  of  the 
defendant  in  error,  before  argument,  might 
have  quashed  the  certiorari ;  but  there  being 
no  express  prohibition  as  in  the  case  of  appeals 
under  the  Act  of  1824,  the  certiorari  and  re- 
turn were  sufficient  to  give  the  court  jurisdic- 
tion, and  the  omission  to  serve  the  affidavit 
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within  the  time  limited  must  be  considered  as 
a  mere  irregularity,  which  was  waived  by  the 
party  by  going  to  argument. 
Motion  denied. 

Cited  in— 11  Wend..  175 ;  2  N.  Y..  468 ;  22  Hun,  459  ; 
53  Barb..  411;  35  How.  Pr.,  197 ;  4  Leg.  Obs.,  148. 


*CAMPBELL 
H.  B.  MATHEWS. 


[*551 


Partnership  Funds — Misapplication  of. 

Where  the  partnership  funds  of  a  firm  have  been 
misapplied  by  a  member  of  a  firm,  towards  the  pay- 
ment of  a  judgment  holden  by  a  creditor  of  the 
firm,  against  him  for  his  individual  debt,  such  cred- 
itor may.  on  the  application  of  the  other  member  of 
the  firm,  apply  the  payment  to  his  demand  against 
the  firm,  and  enforce  his  judgment,  notwithstand- 
ing a  receipt  given,  applying  the  payment  on  ac- 
count of  the  judgment. 

MOTION  to  set  aside  an  execution  on  the 
allegation  of  payment  of  judgment.  The 
defendant  being  indebted  to  the  plaintiff  in  a 
judgment,  made  a  note  for  $200,  and  signed  to 
it  the  name  of  a  mercantile  firm,  of  which  he 
was  a  member,  viz. :  H.  B.  &  J.  B.  Mathews, 
and  delivered  the  note  to  the  plaintiff  for  the 
purpose  of  raising  money  to  apply  on  the  judg- 
ment. The  firm  also  being  indebted  to  the 
plaintiff,  J.  B.  Mathews,  the  other  member, 
after  being  informed  of  the  existence  of  the 
note,  supposing  it  to  have  been  given  for  a  debt 
of  the  firm,  paid  all  but  $16  of  its  amount  out 
of  the  partnership  funds.  The  balance  of  $16 
was  paid  by  the  defendant,  and  by  his  direc- 
tion the  $200  were  applied  to  the  judgment 
against  him,  and  a  receipt  accordingly  given. 
J.  B.  Mathews,  on  learning  that  the  note  had 
been  given  for  an  individual  debt  of  his  part- 
ner, insisted  that  the  payments  should  be  ap- 
plied to  the  demands  of  the  plaintiff  against 
the  firm  ;_  the  plaintiff  acquiesced,  and  issued 
execution  against  the  defendant  on  the  judg- 
ment, which  the  defendant  now  moved  to  set 
aside,  alleging  that  the  $200  received  by  the 
plaintiff  satisfied  the  judgment. 

Mr.  J.  Edwards,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  As  this  is  an 
application  to  the  equitable  powers  of  this 
court,  and  as  the  equity  seems  to  me  against 
granting  the  motion,  it  must  be  denied.  The 
note  as  a  payment  on  the  judgment  was  invalid 
in  the  hands  of  the  plaintiff — it  could  not  have 
been  enforced  against  J.  *B.  M. ;  and  [*5525 
as  it  was  paid  out  of  the  partnership  funds,  it 
should  have  been  applied  to  the  partnership 
demand.  The  defendant  had  no  right  to  direct 
the  application  differently.  It  is  not  the  case 
of  an  ordinary  debtor,  applying  payments  made 
by  himself,  where  there  are  different  demands 
against  him  ;  it  is  more  like  one  man  intrusted 
with  the  money  of  another  to  pay  the  other's 
debt,  who  misapplies  it  to  the  payment  of  his 
own  debt,  the  person  to  whom  the  money  is 
paid  being  the  creditor  of  both.  In  a  case  like 
this  it  is  proper,  when  in  the  power  of  the 
court,  to  correct  the  procedure.  Tlie  motion  is 
denied,  with  costs  ;  but  proceedings  are  stayed 
for  30  days,  that  the  defendant  may  file  a  bill 
in  equity,  if  he  shall  be  so  advised. 
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GRAHAMS  v.  MORTON. 

To  stay  a  hearing  before  referees,  on  account  of 
the  absence  of  a  material  witness,  application  must 
be  made  to  this  court  or  to  the  referees;  a  commis- 
sioner has  no  power  to  stay  the  hearing. 

Citations— 20  Johns.,  476 ;  2  R.  S.,  384,  sec.  43. 

MOTION  to  vacate  order.  This  cause  was  re- 
ferred June  9,  and  noticed  for  hearing  be- 
fore the  referees  July  7,  on  which  day  the  de- 
fendant, on  an  affidavit  that  a  material  witness 
was  absent,  and  would  probably  be  absent  for 
three  months,  obtained  an  order  from  the  Re- 
corder of  N.  Y.  postponing  the  hearing  until 
Oct.  7  next.  The  order  was  not  served  until 
late  in  the  day  on  which  it  was  obtained,  the 
plaintiffs  had  subpoenaed  their  witnesses, and  a 
number  of  them  attended,  and  the  plaintiffs 
were  prepared  to  proceed  to  a  hearing.  On 
this  state  of  facts  the  plaintiffs  moved  to  va- 
cate the  order,  and  for  the  costs  of  preparing 
for  the  hearing  and  of  this  motion. 

Mr.  D.  Graham,  Jr.,  for  the  plaintiffs. 

Mr.  J.  Lynch,  for  the  defendant. 

553*]  *By  the  Court,  Sutherland  J.  The 
recorder  had  no  authority  to  make  the  order. 
Application  should  have  been  made  to  this 
•court,  Sudamv.  Swart,  20  Johns.,  476,  or  to 
the  referees  on  the  day  appointed  for  the  hear- 
ing, they  having  the  right  to  adjourn  the  same 
from  time  to  time  as  may  be  necessary.  2  R. 
S. ,  384,  sec.  43.  The  order  must  be  vacated,  and 
the  defendant  must  pay  the  costs  of  the  plaintiffs 
for  preparing  for  the  hearing  ;  he  should  have 
ascertained  the  absence  of  his  witness  and  given 
notice  of  the  fact,  so  as  to  have  prevented  the 
plaintiff  from  incurring  unnecessary  expense, 
and  he  must  pay  the  costs  of  this  motion. 


IN  THE  MATTER  OF  WILLIAM  HOLLINGS- 
HEAD,  Proceeded  against  as  an  Abscond- 
ing or  Concealed  Debtor. 

In  an  application  for  an  attachment  against  an  ab- 
sconding, concealed  or  non-resident  debtor,  the 
•creditor  must  state  that  his  demand  arose  upon  con- 
tract, or  upon  a  judgment  or  decree  rendered  with- 
in this  State. 

Citations— 2  R.  S.,  3,  sec.  3 ;  1  R.  L.,  157,  sec.  1. 

MOTION  to  vacate  attachment.  The  attach- 
ment was  applied  for  by  a  firm.  In  the 
application  it  was  stated  that  Hollingshead  was 
Justly  indebted  to  them  in  the  sum  of  $500  and 
upwards,  over  and  above  all  discounts ;  and 
that  he  had  secretly  departed  from  or  kept 
himself  concealed  within  the  State  ;  with  in- 
tent to  defraud  his  creditors,  or  to  avoid  the 
service  of  civil  process.  The  application  was 
verified  by  the  affidavits  of  one  of  the  firm. and 
of  two  disinterested  persons.  Upon  this  appli- 
cation and  proof,  the  Recorder  of  N.  Y.  issued 
an  attachment,  which  is  now  moved  to  be  set 
aside. 

Mr.  D.  Graham,  Jr.,  for  motion. 

Mr.  J.  L'Amoureux,  contra. 

By  the  Court,  Sutherland,  J.  The  appli- 
cation for  an  attachment  can  be  made  only  by 
a  creditor  having  a  demand  against  the  debtor, 
arising  upon  contract,  or  upon  a  judgment  or 
-decree  rendered  within  this  State,  amounting 
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to  $100,  or  upwards.  *2  R.  S.,  3,  sec.  [*554 
3.  The  next  section  of  the  Act  prescribes  that 
the  application  shall  be  verified  by  affidavit,  in 
which  shall  be  specified  the  sum  in  which  the 
debtor  is  indebted  to  the  creditor  over  and 
above  all  discounts.  The  last  requirement  is 
similar  to  that  contained  in  the  old  law,  1  R. 
L.,  157,  sec.  1  ;  but  the  requirement  that  the 
nature  of  the  indebtedness  shall  be  shown,  is  a 
new  provision  incorporated  into  the  Revised 
Statutes.  This  requirement  not  having  been 
complied  with  in  this  case,  the  attachment  is- 
sued irregularly,  and  must  be  set  aside. 

Cited  in— 7  Wend.,  491 ;  20  Wend.,  617 ;  21  Wend., 
319;  H.  &  D.,  448 ;  4  N.  Y.,  524. 


NICHOLSON 

v. 
SHOWERMAN,  Administrator,  etc. 

To  subject  an  administrator  to  costs,  it  must  ap- 
pear that  the  demand  of  the  plaintiff  was  unreason- 
ably resisted  or  neglected. 

COSTS  against  administrator.  The  action 
was  on  a  promissory  note  given  by  the 
intestate.  The  defendant  pleaded  non  assump- 
sit,  and  plene  administravit ;  the  cause  was 
referred,  and  the  referees  reported  as  due  to 
the  plaintiff  the  sum  of  $175.60  ;  and  that  on 
the  day  of  the  commencement  of  the  suit,  the 
defendant,  as  administrator,  had  in  his  hands 
goods  and  chattels  of  the  intestate  to  be  ad- 
ministered, to  the  amount  of  $218.73.  The 
plaintiff  moved  for  costs  to  be  levied  of  the 
goods  of  the  intestate.  He  showed  by  the 
affidavit  of  the  attorney,  and  the  certificate  of 
the  referees,  that  it  was  proved  on  the  hearing 
that  payment  of  the  note  was  demanded  of  the 
administrator  within  six  months  after  it  be- 
came due  ;  that  he  answered  that  the  estate  of 
the  intestate  was  not  liable  to  pay  the  note,  and 
that  he  would  contest  the  same.  On  the  hear- 
ing, the  defendant  denied  the  making  of  the 
note  by  the  intestate,  and  endeavored  to  es- 
tablish the  defense  that  the  consideration  of  the 
note  had  failed  in  whole  or  in  part,  and  that 
he  had  fully  administered. 

By  the  Court,  Sutherland,  J.     The  motion 
must  be  denied.     It  is  not  shown  that  the  de 
mand  of  the  plaintiff  was  unreasonably  resist 
or  neglected.     The  action  was  defended  upoi 
*the  merits,  and  although  the  defense  [*55f 
failed,  it  does  not  necessarily  follow  that  it  wa 
improper  to  have  made  it  ;  for  aught  that  ap- 
pears, the  evidence  in  the  case  may  have  been 
nicely  balanced. 

Motion  denied,  without  costs. 

Cited  in-7  Wend".,  528;  9  Wend.,  456;  12  Wend.,355; 
13  Wend..  457 ;  18  Wend.,  531 ;  22  Wend.,  573 ;  6  Hill, 
394  ;  9  Barb.,  »1;  4  How.  Pr.,  253 ;  13  How.  Pr.,  303. 


H.  &  A.  BARNEY  v.  KEITH. 

Covenant — Action  by  Lessee  against  Lessor — 
Title  to  Land — Question  of — Arises  when — 
Costs — Laches — Evidence — Judge's  Certificate. 

In  an  action  of  covenant  by  a  lessee  against  his 
lessor,  for  breach  of  covenant  of  title  in  the  lessor, 
the  question  of  title  to  land  cannot  arise  where  the 
only  plea  put  in  is  non  est  factum. 
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Where,  in  such  a  case,  a  judge  granted  a  certifi- 
cate that  the  title  to  land  did  come  in  question,  the 
court  vacated  it. 

The  certificate  of  a  judge  is  conclusive  evidence 
to  a  taxing-  officer,  but  the  court  possess  the  power 
to  review  the  grounds  upon  which  the  certificate  is 
granted. 

The  laches  of  a  defendant  for  three  months  to  ap- 
ply to  vacate  a  judge's  order  erroneously  granted, 
will  not  deprive  him  of  his  substantial  rights,  but 
he  will  lose  the  costs  of  his  application. 

Citations— 1  Wend..  279 :  11  Johns..  405. 

MOTION  to  vacate  a  judge's  certificate  that 
title  to  land  came  in  question,  under  which 
the  plaintiff  had  taxed  costs,  and  that  defend- 
ant be  allowed  to  tax  costs  against  the  plaint- 
iff. The  action  was  covenant ;  the  defendant 
had  demised  certain  premises  to  the  plaintiffs 
to  which  he  had  no  title,  and  the  plaintiffs  were 
not  able  to  obtain  possession.  They  sued  him 
on  the  covenant  of  title,  alleging,  as  a  breach 
of  covenant,  that  the  defendant  had  no  title, 
and  that  one  Beverly  had  title  to  and  was 
in  possession  of  the  premises,  and  hindered 
them  from  entering  and. possessing.  The  dec 
laration  contained  two  counts,  to  one  of  which 
the  defendant  demurred,  and  to  the  other 
pleaded  non  estfactum.  The  demurrer  was  de- 
cided in  favor  of  the  plaintiffs,  4  Wend.,  502. 
On  the  trial  of  the  issue  of  fact,  the  execution 
of  the  lease,  and  the  payment  of  $20,  part  of 
the  consideration  of  the  lease,  were  proved. 
The  plaintiffs  also  proved  that  when  they  went 
to  take  possession  of  the  premises,  they  found 
Beverly  in  possession, who  refused  to  yield  the 
same;  and  some  evidence  was  given  of  special 
damage  sustained  by  the  plaintiffs,  but  it  being 
556*]insisted  *that  the  plaintiffs  were  not  enti- 
tled to  recover  beyond  the  consideration  money 
paid  and  the  interest  thereof,  the  judge  so  in- 
structed the  jury,  who  found  a  verdict  for  the 
plaintiffs  for  $23.03.  The  judge  gave  a  certifi- 
cate, that  on  the  trial  of  the  cause  the  title  to 
land  came  in  question,  in  consequence  of  which 
the  plaintiffs  taxed  full  costs,  and  issued  an 
execution  against  the  defendant. 

Mr.  M.  T.  Reynolds,  for  defendant.  Title 
to  land  could  not  and  did  not  come  in  question 
on  the  trial  of  the  cause.  Under  the  plea  of  non 
estfactum,  the  only  fact  in  dispute  was  the  ex- 
ecution of  the  lease,  all  the  other  averments  in 
the  declaration  being  admitted  by  that  plea. 
The  court  will  review  the  grounds  upon  which 
"*ie  certificate  was  granted.  1  Johns.,  C.,  146; 

Cai.,  220. 

Mr.  A.  Mann,  Jr.,  for  plaintiffs.      The 

lintiffs  were  bound  to  show  that  they  were 
cept  out  of  possession  of  the  demised  premises 
by  a  person  having  title;  title  to  land.therefore, 
directly  came  in  question.  8  Cow.,  115  ;  1 
Wend.  ,279.  It  is  immaterial  whether  the  plead- 
ings present  the  question  of  title,  if  in  fact  it 
arose  on  the  trial.  1  Wend.,  279.  In  the  last 
cited  case,  the  court  say  they  wiUvnot  look  be- 
yond the  certificate  of  the  judge,  and  the  Rev. 
Stat.,  Vol.  L,  p.  653,  sec.  8,  make  the  certifi- 
cate the  only  evidence  on  the  subject.  If,  how- 
ever, the  court  would  be  disposed  to  review 
the  grounds  upon  which  a  certificate  is  granted, 
they  will  not  do  so  in  this  case,  on  account  of 
the  laches  of  the  defendant  in  presenting  the 
question,  he  having  had  notice  of  the  certifi- 
cate as  long  since  as  May  1  last. 

By  the  Court,  Savage,  Ch.  J.  It  is  ob- 
jected that  this  court  cannot  control  or  vacate 
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the  certificate  of  the  judge.  It  has  been  decided 
that  when  the  certificate  comes  before  the  court, 
or  the  taxing  officer,  on  a  question  as  to  the 
taxation  of  costs,  the  certificate  is  conclusive. 
In  such  case,  to  show  that  the  certificate  is  er- 
roneous, would  be  to  attack  it  collaterally, 
which  is  admissible;  but  I  believe  the  court  has- 
never  decided  that  it  possessed  no  power  to  in- 
quire, in  a  proper  manner,  whether  the  j  udge  had 
not  erred  in  granting  *the  certificate.  [*557 
The  cases  cited  by  the  defendant's  counsel  show 
that  such  motions  have  been  entertained  with- 
out any  doubt  as  to  jurisdiction. 

Upon  the  merits,  it  appears  that  title  did  not 
come  in  question  on  the  trial.  Rejecting  the 
evidence  which  the  judge  rejected  in  submit- 
ting the  cause  to  the  jury,  the  only  evidence 
which  remained  went  to  prove  the  execution 
of  the  lease,  and  that  possession  was  not  in 
fact  delivered  to  the  plaintiffs.  Whether  that 
possession  was  withheld  with  or  without  right, 
was  not  the  subject  of  inquiry.  The  question 
of  title  might  have  been  raised  under  a  differ- 
ent state  of  the  pleadings.  Upon  the  plea  of 
non  est  factum  in  covenant,  the  breaches  in  the 
declaration  are  admitted,  and  need  not  be 
proved.only  by/way  of  showing  the  amount  of 
damages;  and  in  this  case  even  that  was  unnec- 
essary, as  the  judge  decided  that  the  measure 
of  damages  was  the  money  paid,  the  considera- 
tion, and  interest.  There  was,  in  fact,  no  evi- 
dence of  title,  nor  could  there  be,  for  there  was 
no  issue  under  which  such  evidence  could  be 
proper.  The  plaintiff  averred  want  of  title  in 
both  counts.  This  was  admitted  by  the  de- 
murrer and  subsequent  default  as  to  the  first 
count,  and  by  the  plea  of  non  estfactum  as  to 
the  second  count.  The  case  is  simply  this:  the 
plaintiff  says  to  the  defendant,  you  leased  me 
a  lot  of  ground  to  which  you  had  no  title  and, 
therefore,  I  have  sustained  damages.  The  de- 
fendant, by  his  pleadings,  says,  "  I  admit  I 
had  no  title,  but  I  never  executed  the  lease." 
I  ask,  could  not  a  justice  of  the  peace  try  this 
issue?  If  so,  then  the  recovery  being  less  than 
$50,  the  defendant  is  entitled  to  costs.  In  the 
case  of  Mumford  v.  Withey,  1  Wend.,  279,  the 
title  was  put  in  issue  by  one  of  the  defendant's 
pleas;  and  hence  the  remark  in  that  case,  that 
the  plaintiff  was  compelled  to  show  his  evic- 
tion, and  of  course  title  out  of  the  defendant. 
Had  the  defendant  in  that  case  simply  pleaded. 
non  estfactum,  I  do  not  see  how  title  could  nec- 
essarily and  properly  have  been  in  question. 
If  title  cannot  be  disputed,  it  cannot  come  in 
question  in  the  sense  of  the  term  as  used  in  11 
Johns.,  405. 

The  laches  of  the  defendant  are  sufficiently 
accounted  for,  to  g^ive  him  an  opportunity  to- 
assert  his  substantial  rights  ;  *but  not  [*558 
to  entitle  him  to  costs  or  this  motion.  Had  he 
made  his  motion  when  he  first  knew  that  a  cer- 
tificate had  been  given, the  plaintiffs  would  have 
been  saved  the  expense  of  completing  their  pro- 
ceedings. There  is  no  ground  to  charge  the 
plaintiffs  with  an  attempt  to  take  any  unfair 
advantage;  they  were  pursuing  what  they  con- 
sidered their  legal  rights,  and  had  the  certifi- 
cate of  the  judge  to  support  them.  So  far, 
then,  as  the  costs  of  this  motion  are  concerned, 
the  defendants  having  been  dilatory  and  per- 
mitted the  plaintiffs  to  proceed  unnecessa- 
rily, is  not  entitled  to  them;  but  the  defendant. 
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should  not  thereby  lose  his  substantial  rights. 
The  motion  to  vacate  the  judge's  certificate,  and 
for  costs  in  favor  of  the  defendant,  is  granted; 
but  without  costs  of  this  motion. 
Cited  in-4  N.  Y..  524 :  8  Hun.  282 ;  17  Barb.,  230. 


M1 


HART  ET  AL.  v.  WOOD  ET  AL. 

Practice —  Costs. 

One  of  several  defendants  may  apply  for  costs 
against  a  plaintiff,  for  not  trying  his  cause  pursuant 
to  notice,  on  showing-  the  assent  of  his  co-defend- 
anta  for  him  to  apply  separately,  or  their  refusal  to 
unite  with  him  in  the  application. 

"R.  J.  EDWARDS,  in  behalf  of  Wood,  one 
of  the  defendants,  moves  for  costs  of  the 
circuit,  the  plaintiffs  having  neglected  to  bring 
the  cause  to  trial  pursuant  to  notice.  There 
were  four  other  defendants  who  did  not  unite 
in  the  application,  but  consented  to  the  motion 
being  made.  At  a  previous  non-enumerated 
term,  a  similar  motion  was  made  and  denied, 
because  such  consent  had  not  been  obtained. 
Their  consent  now  being  shown,  the  motion 
was  renewed. 

By  the  Court,  Sutherland,  J.  The  defend- 
ant is  entitled  to  a  rule  for  costs.  He  can- 
not move  alone  for  judgment  as  in  case  of  non- 
suit, there  being  other  defendants ;  but  it  is 
right  that  he  should  have  his  costs  for  attend- 
ing at  the  circuit.  When  this  motion  was  made 
at  a  previous  day,  we  held  that  where  there 
are  several  defendants,  and  only  one  of  them 
559*]  *asks  for  costs  against  the  plaintiff,  for 
not  proceeding  to  trial  pursuant  to  notice,  that 
the  motion  ought  not  to  be  granted,  unless  the 
party  had  obtained  the  assent  of  his  co-defend- 
ants for  him  to  apply  to  the  court  separately, 
or  they  had  refused  to  unite  with  him  in  the 
application.  The  defendant  now  having  ob- 
tained the  required  assent,  no  objection  is  per- 
ceived to  granting  the  motion. 

Motion  granted. 

Cited  in— 3  How.  Pr..  212. 


THE  PEOPLE,  ex  rel.  BENTLEY, 

f. 

COMMISSIONERS    OF    HIGHWAYS    OF 
HUDSON. 

Practice — Mandamus — Enumerated  Motions. 

A  motion  for  a  peremptory  mandamus,  on  the 
coming  in  of  a  return  to  an  alternative  mandamus, 
is  a  non-enumerated  motion,  if  the  relator  has  not 
formally  demurred. 

It  is  optional  with  the  relator,  whether  it  shall  be 
considered  enumerated  or  non-enumerated  busi- 
ness, unless  the  court  specially  direct  formal  plead- 
ings to  be  interposed ;  if  he  elect  to  have  it  consid- 
ered non-enumerated  business,  the  court,  on  the 
application  of  the  defendant,  but  not  of  the  relator. 
will  give  leave  after  its  decision  of  the  question,  to 
have  formal  pleadings  made  up  and  filed. 

Citations— 2  R.  8.,  586,  sec.  55 ;  1  R.  L.,  107,  sec.  2. 

A  RETURN  having  been  made  by  the  de- 
fendants to  an  alternative  mandamus  is- 
sued in  this  case,  and  the  counsel  for  the  rela- 
tor being  about  to  examine  and  discuss  it  for 
the  purpose  of  showing  that  the  relator  was 
entitled  to  a  peremptory  mandamus,  the  coun- 
sel for  the  defendants  objected  that  he  was  not 
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entitled  to  be  heard  at  a  non-enumerated  term; 
that  applying  for  a  peremptory  mandamus,  he 
virtually  demurred  to  the  return,  and  that  a, 
demurrer  could  be  argued  only  at  a  stated 
term  of  the  court. 

Mr.  C.  Bushnell,  for  the  relator. 

Mr.  J.  W.  Edmonds,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  On  the  com- 
ing in  of  a  return  to  an  alternative  mandamus, 
it  is  provided  by  statute,  *that  the  per-  [*56<> 
son  prosecuting  the  writ,  may  demur  or  plead 
to  such  of  the  facts  contained  in  the  return,  a& 
he  thinks  proper.  2  R.  S.,  586,  sec.  55.  A 
similar  statutory  provision  existed  previous  to- 
the  revision.  1  R.  L.,  107,  sec.  2.  Although 
these  statutes  contemplate  formal  written 
pleadings  in  the  ordinary  mode  of  conducting 
suits,  the  practice  of  the  court  is  virtually  to 
allow  pleadings  ore  tenus;  that  is,  the  relator 
is  permitted  to  discuss  the  return,  and  to  ask 
for  a  peremptory  mandamus,  and  whilst  he 
does  not  put  in  a  formal  demurrer,  the  case  is 
considered  as  embraced  in  the  description  of 
non-enumerated  business,  and  is  heard  as  such; 
but  if  a  formal  demurrer  is  interposed,  it  be- 
comes enumerated  business,  and  can  be  heard 
only  at  the  stated  terms.  It  is  optional  with  a 
relator  whether  it  shall  be  considered  enume- 
rated or  non-enumerated  business,  unless  the 
court  specially  direct  formal  pleadings  to  be 
interposed.  No  injury  can  result  to  the  de- 
fendant in  consequence  of  this  privilege  al- 
lowed the  relator,  for  if  he  wishes  to  carry  up 
the  cause  for  review,  the  court  permits  him, 
after  its  decision,  to  make  up  and  file  formal 
pleadings,  so  that  a  record  may  be  made  up; 
which  privilege  however,  is  not  granted  to  the 
relator,  who  has  chosen  to  ask  for  a  peremp- 
tory mandamus,  without  formally  demurring; 
if  dissatisfied  with  the  decision  of  the  court, 
he  cannot  carry  up  the  cause  for  review.  The 
relator  in  this  case,  asking  for  a  peremptory 
mandamus,  without  having  formally  demurred, 
the  case  is  considered  as  non-enumerated  business, 
and  he  may  proceed. 

Cited  in-13  Wend.,  132 ;  1  Barb.,  384 ;  Edm.,  562. 


TILLEPAUGH 

v. 
BRAITHWAITE,  Impleaded,  etc. 

On  the  return  of  a  writ  of  inquiry,  a  rule  for 
judgment  nisi  must  be  entered,  and  judgment  can- 
not be  signed  until  the  expiration  of  the  rule. 

Citations— 2  Tidd,  813.  841;  1  Sell.,  479;  1 Archb. 
Pr.,  ch.  4,  sec.  2 ;  2  Archb.  Pr.,  ch.  4,  sec.  1 ;  1  Salk., 
77,  399 ;  3  Salk.,  212, 215  ;  13  East,  21. 

RULE  for  judgment  on  inquiry.  A  writ  of 
inquiry  of  damages  and  the  inquisition 
thereon  were  filed,  and  rule  for  judgment  en- 
tered July  15,  and  on  the  same  day  the  judg- 
ment was  signed,  and  judgment  roll  filed,  and 
execution  issued.  A  motion  was  made  to  set 
aside  the  entry  of  the  judgment  and  execution, 
for  irregularity. 

*Mr.  J.  L.  Wendell,  for  the  de-  [*561 
fendant. 

Mr.  L.  Beardsley,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  rule 
for  judgment  on  the  filing  of  an  inquisition 
taken  under  a  writ  of  inquiry,  is  a  four  day 
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rule,  unless  the  court  rises  before  the  expira- 
tion of  the  four  days.  The  books  of  practice 
are  uniform  in  laying  down  the  rule  that  on 
the  return  of  a  writ  of  inquiry  the  plaintiff 
must  enter  a  rule  for  judgment  nisi  causa, 
which  expires  four  days  exclusive  of  the  day  it 
is  entered,  and  on  the  expiration  of  the  rule,  if 
no  cause  be  shown,  the  party  may  proceed  and 
sign  judgment.  2  Tidd,  813,  841;  1  Sell.,  479; 
1  Archb.  Pr..  ch.  4,  sec.  2;  2  Id.,  ch.  4,  sec.  1; 
1  Salk.,  77,  399;  3  Id.,  212,  215;  13  East,  21. 
The  common  practice,  it  is  believed,  has  been 
otherwise,  but  it  has  never  been  sanctioned  by 
the  court,  and  the  objection  now  being  taken, 
it  must  prevail. 

The  motion  is  granted.1 
Cited  in— 25  Wend..  284. 

1.— Is  a  rule  nisi  necessary,  on  filing1  a  clerk's  re- 
port on  assessment  of  damages  ?  Practicing  attor- 
neys differ  on  this  point,  at  least  the  practice  of 
many,  of  late  years,  varies  from  that  formerly  pur- 
sued by  correct  practitioners.  In  England,  in  cases 
of  reference  to  the  master,  which  is  analogous  to 
our  assessment  of  damages  by  the  clerk,  it  is  said 
that  the  master,  on  receiving  the  rule  of  reference, 
•computes  the  sum  due  to  the  plaintiff,  taxes  the 
•costs,  and  signs  judgment,  2  Arcbb.  Pr.,  ch.  4,  sec.  2 ; 
from  which  it  would  seem  that  a  rule  for  judgment 
nisi  in  such  case  is  not  entered :  and  as  the  K.  B.will 
not  make  an  order  of  reference  except  when  the 
•computation  of  damages  is  a  mere  matter  of  calcu- 
lation, there  would  seem  to  be  no  need  of  a  rule 
?itei ;  but  although  with  us  similar  cases  only  can  be 
referred  to  the  clerk,  our  statute  contemplates  that 
the  parties,  after  the  assessment,  shall  have  a  day  in 
•court ;  either  party  may  except  to  the  report  of  the 
cle.rk,  and  on  such  exception  being  made,  the  court 
shall  hear  and  examine  the  matter,  and  cause  jus- 
tice to  be  done  between  the  parties,  2  R.  S.,  357,  sec. 
7 ;  and  such  has  long  been  the  statute  law  of  the 
State.  Stat.,  Kent  &  Radcliff's  Rev.,  1, 354 :  Van  Ness 
•&  Wo^dworth's  Rev.,  1,  522,  sec.  15.  This  day  in 
court,  after  interlocutory  judgment,  a  defendant 
has  in  the  K.  B.,  as,  according  to  the  practice  of  that 
•court,  the  rule  of  reference  is  a  rule  nisi.  We  have 
no  such  practice;  the  rule  for  assessment  is  a  rule 
of  course,  after  the  default  is  duly  entered  and  four 
days  in  term  have  intervened.— [1st  Edition.] 


562*]   *TITUS  v.  BULLEN  ET  AL. 

Where  a  cause  is  called  at  the  circuit,  and  the  trial 
put  off  by  the  defendant,  and  he  subsequently  ob- 
tains a  verdict,  he  is  not  entitled  to  more  than  the 
allowance  of  one  day's  fees  to  witnesses. 

COSTS;  attendance  of  witnesses.  On  the  first 
day  of  the  circuit  the  cause  was  called, 
and  the  trial  put  off  by  the  defendants,  for  the 
want  of  a  material  witness.  The  cause  was  not 
again  called  until  the  sixth  day  of  the  circuit, 
the  judge  refusing  to  try  it  until  that  time,  the 
plaintiff  being,  during  the  whole  time,  ready 
to  proceed  to  the  trial.  The  defendants  had  a 
verdict,  and  claimed,  in  the  taxation  of  costs, 
to  recover  for  the  attendance  of  their  wit- 
nesses during  the  whole  of  the  circuit  except 
the  first  day.  The  taxing  officer  refused  to  al- 
low more  than  one  day  s  attendance,  and  on 
appeal  to  this  court  his  decision  was  approved, 
and  a  retaxation  denied. 
Cited  in— 4  How.  Pr.,  30". 


JAMES  WOOD  v.  TORREY. 

Practice — Stay  of  Execution. 

A  perpetual  stay  of  execution  will  be  ordered  on 
the  application  of  a  bona  Me  purchaser  of  lands 
bound  by  judgment,  where  it  appeared  that  an  exe- 
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cution  had  been  issued  and  personal  property  of  the 
defendant  in  the  execution  levied  upon  to  an 
amount  sufficient  to  satisfy  the  judgment,  although 
the  court,  under  the  circumstances  of  the  case,  had 
refused  to  set  aside  the  execution  on  the  application 
of  the  defendant. 

Citations— 2  Ld.  Raym..  1072 ;  Cro.  Eliz.,  209, 391 ;  4 
Mass..  403 ;  12  Johns.,  208 ;  4  Cow.,  417 ;  7  Cow.,  21 ;  8 
Cow.,  194. 

MOTION  for  a  perpetual  stay  of  execution. 
In  Sep.,  1826,  a  fen  facias  was  issued  on 
a  judgment  obtained  in  the  preceding  Aug. 
in  this  cause,  directing  the  sheriff  to  levy  the 
sum  of  $350.93.  Personal  property  of  the  de- 
fendant to  an  amount  sufficient  to  satisfy  the 
execution  was  levied  upon  by  the  sheriff.  The 
execution  was  returnable  in  Oct.,  1826.  In 
Nov.,  1826,  Jethro  Wood,  who  had  become 
the  assignee  of  the  judgment,  executed  to  the 
sheriff  a  receipt  for  sundry  articles  of  property, 
received  of  the  sheriff  in  this  cause,  valued  at 
$375,  which  he  promised  to  deliver  to  the  sher- 
iff when  called  for,  or  when  he  should  wish  to 
*have  them  sold  on  the  execution  -in  [*563 
this  suit,  and  at  the  same  time  indorsed  a  direc- 
tion on  the  execution  to  stay  proceedings  until 
further  orders.  In  Aug.,  1830,  the  assignee  of 
the  judgment  directed  the  sheriff  to  advertise 
certain  lands  for  sale  under  and  by  virtue  of 
the  judgment  and  execution  against  Torrey, 
who  applied  to  set  aside  the  execution,  on  the 
ground  of  the  levy  upon  the  personal  proper- 
ty; which  application,  under  the  circumstances 
of  the  case,  was  denied.  A  motion  is  now 
made  by  a  purchaser  of  the  lands  for  a  perpet- 
ual stay  of  proceedings  on  the  execution  as 
against  the  lands,  he  having  Oct.  10,  1826,  in 
good  faith,  purchased  th'e  same  for  a  valuable 
consideration,  without  notice  of  the  judgment. 

Mr.  B.  F.  Butler,  for  the  purchaser. 

Mr.  S.  M.  Hopkins,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  levy  by 
the  sheriff  upon  sufficient  personal  property  to 
satisfy  the  execution,  previous  to  the  sale  of 
the  real  estate  by  the  defendant  in  the  judg- 
ment, was  a  satisfaction  of  the  judgment.  This 
is  not  new  doctrine.  In  Clerk  v.  Witters,  2  Ld. 
Raym.,  1072,  it  was  held  that  a  defendant 
whose  goods  were  seized  on  execution,  was  - 
discharged  of  the  judgment.  Payment  to  the 
sheriff  on  a  fi.  fa.  is  a  bar  to  an  action  on  the 
judgment,  though  the  sheriff  do  not  bring  the 
money  into  court,  nor  pay  it  to  the  plaintiff. 
Cro.  Eliz.,  209,  391  ;  In  Ladd  v.  Blunt,  4 
Mass.,  403,  Parsons,  Ch.  J.,  says:  "Where 
goods  sufficient  to  satisfy  the  judgment  are 
seized  on  &  fieri  facias,  the  debtor  is  discharged, 
even  if  the  sheriff  waste  the  goods,  or  misap- 
ply the  money  arising  from  the  sale,  or  does 
not  return  his  execution."  These  cases  are 
recognized  in  Hoyt  v.  Hudson,  12  Johns., 
208,  where  the  same  doctrine  is  reiterated.  In 
Exparte  Lawrence,  4  Cow.,  417,  Lawrence  had 
levied  on  personal  property  to  an  amount  suf- 
ficient to  satisfy  ihefi.fa.,  and  then  attempted 
to  redeem  the  debtor's  real  estate,  which  had 
been  sold  by  virtue  of  another  judgment  and 
execution.  For  that  purpose  he  applied  for  a 
mandamus  requiring  the  sheriff  to  convey  to 
him.  The  motion  was  denied,  the  court  say- 
ing: "  The  levy  on  the  personal  property  of 
*Hopping,  to  an  amount  sufficient  to  [*5O4: 
satisfy  Lawrence's  execution,  operated,  per  se, 
as  an  extinguishment  of  his  judgment ;  Law- 
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rence's  judgment  ceased  to  be  a  lien  from  the 
time  of  the  levy  and,  of  course,  he  could  not 
redeem."  The  same  principle  is  asserted  in 
Jackson  v.  Bowen,  1  Cow.,  21,  and  in  Ontario 
Bank  v.  Hallett,  8  Cow.,  194.  The  latter  case 
contains  an  intimation  that  no  such  effect 
would  be  produced  in  relation  to  a  defendant 
who  should  fraudulently  procure  the  release 
of  property  levied  on.  Upon  that  principle  this 
motion  was  denied,  when  made  in  the  name 
and  apparently  for  the  benefit  of  the  defendant 
Torrey.  This  motion,  being  made  on  behalf  of 
a  bonafide  purchaser,  presents  a  very  different 
case ;  when  he  purchased,  the  plaintiff  had 
levied  upon  property  abundantly  sufficient  to 
satisfy  his  execution.  It  was  his  own  folly  to 
relinquish  the  satisfaction  which  was  in  his 
own  hands,  and  an  innocent  purchaser  should 
not  be  the  sufferer. 

This  motion  must  be  granted,  with  costs. 

Cited  in- 11  Wend.,  126;  19  Wend.,  80;  23  Wend., 
500;  1  Hill.  643;  Hoffm.,  149;  1  Sandf.  Ch.,  197;  22 
Barb.,  525  ;  3  How.  Pr.,  263 ;  1  Leg.  Obs.,  60;  1  Wood 
&  M.,  65 ;  42  Ind.,  310 ;  44  Cal.,  535. 


STARR  ET  AL. 

v. 

T1IE  TRUSTEES  OF  THE  VILLAGE  OF 
ROCHESTER. 

Practice — Power  of  Supreme  Court  Over  Inferior 
Tribunals — Certiorari  —  Municipal  Corpora- 
tion— Jurisdiction  of  Trustees. 

The  Supreme  Court  has  the  power  at  common 
law  to  review  the  proceedings  of  all  Inferior  tri- 
bunals, to  pass  upon  the  jurisdiction  of  such  tri- 
bunals, fcnd  to  review  all  legal  decisions  made  by 
them,  but  not  their  determinations,  upon  questions 
of  fact,  which  are  conclusive,  unless  a  power  of  re- 
view is  given  by  statute. 

To  a  certlorari  issued  by  this  court,  an  inferior 
tribunal  is  bound  to  return  so  much  of  the  facts  of 
a  case  as  will  enable  this  court  to  determine  whether 
such  tribunal  had  jurisdiction  of  the  subject-matter 
adjudicated  upon ;  and  accordingly,  it  was  held  that 
the  Trustees  of  the  Village  of  Rochester,  who,  by  the 
Act  of  Incorporation  of  the  Village,  are  authorized 
to  widen  streets,  provided  such  streets  do  not  run 
across  or  over  the  site  of  any  house  or  building,  the 
expense  of  removing  which  will  exceed  $100,  were 
bound  to  return,  whether  or  not  it  was  known  to 
them  at  the  passing  of  a  resolution  for  the  widening 
of  a  street  that  such  improvement  would  inter- 
fere with  a  building,  the  removal  of  which  would 
cost  more  than  $100. 

The  consent  of  the  owner  of  a  building  to  widen 
a  street  in  the  Village  of  Rochester,  although  the 
expense  of  removing  the  building  will  cost  more 
than  $100,  does  not  confer  jurisdiction  upon  the 
Trustees,  unless,  it  seems,  the  owner  would  limit  his 
claim  to  damages,  to  that  sum ;  if  he  claims  beyond 
that  sum,  the  owners  of  property  benefited,  those 
who  are  to  pay  the  damages,  have  the  right  to  ob- 
ject to  the  proceeding. 

565*]  *  Although  a  party  has  his  remedy  by  ac- 
tion where  a  tribunal  acts  without  jurisdiction,  he 
may  notwithstanding  seek  a  reversal  of  the  pro- 
ceedings by  certiorari. 

In  a  proceeding  relative  to  the  laying  out  of 
streets,  wherein  the  president  of  a  .village,  trustees, 
commissioners  and  assessors  are  actors,  certiorari 
lies ;  and  it  may  be  directed  to  each  of  those  officers; 
but  it  seems  a  certiorari  should  be  directed  to  them 
separately,  and  not  to  all  included  in  one  writ. 

A  certiorari  to  bring  up  the  proceedings  of  an  in- 
ferior tribunal  into  this  court,  must  be  allowed  by 
the  court,  and  cannot  be  allowed  by  a  commissioner. 

IN  June,  1827,  the  Trustees  of  the  Village  of 
Rochester  passed  a  resolution  to  widen  a 
street,and  in  carrying  the  resolution  into  effect, 
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part  of  a  building  then  erecting,  called  the 
Globe  Building,  was  taken  ;  the  owners  con- 
senting to  the  alteration  of  the  street,  upon 
payment  of  damages.  Their  damages  were  as- 
sessed by  a  jury  at  $500,  but  they  appealing 
from  such  assessment,  commissioners  were  sub- 
sequently appointed  by  this  court,  who  as- 
sessed the  damages  at  $800;  and  in  Apr.,  1829, 
the  president  of  the  Village,  in  pursuance  of 
the  statute  incorporating  the  Village,  rendered 
judgment  for  the  amount.  In  Sep.,  1829,  the 
damages  thus  allowed  were  assessed  upon  the 
owners  of  property  benefited,  several  of  whom 
in  Jan.,  1830,  sued  out  a  certiorari  to  remove 
the  proceedings  into  this  court  (the  certiorari 
being  allowed  by  the  first  judge  of  Monroe  Co., 
a  commissioner,  etc.),  they  insisting  that  the 
statute,  under  which  the  Trustees  acted,  pro- 
hibits the  altering  any  street  so  as  to  run  across 
or  over  the  site  of  any  house  or  building,  the 
expense  of  removing  which  exceeds  $100. 
Laws  of  1826,  p.  112,  sees.  21,  25.  The  certio- 
rari was  directed  to  the  Trustees  of  the  Vil- 
lage ;  the  commissioners  appointed  to  assess 
the  damages  of  the  owners  of  the  Globe  Build- 
ing; the  assessors  upon  the  property  benefited; 
and  to  the  president  of  the  Board  of  Trustees. 
The  Trustees  made  a  return.  A  motion  is  now 
made  on  the  part  of  the  plaintiffs  for  an  ad- 
ditional return,  on  the  ground  of  the  insuffi- 
ciency of  the  return  made,  to  enable  this  court 
to  do  justice  in  the  premises  ;  and  on  the  part 
of  the  defendants  a  cross  motion  is  made  that 
the  certiorari  be  superseded  or  quashed,  etc. 

Mr.  S.  Boughton,  for  the  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  the  trustees. 

*By  the  Ckwr<,Savage,  Ch.  J.  There  [*566 
can  be  no  doubt  of  the  power  of  this  court  at 
common  law  to  review  the  proceedings  of  in- 
ferior jurisdictions ;  this  power  is  not  taken 
away  by  implication,  by  a  similiar  power  be- 
ing given  to  another  tribunal.  The  common 
law  powers  of  this  court,  however,  are  con- 
fined to  an  examination  of  the  jurisdiction  of 
such  inferior  tribunals,  and  to  questions  of  law 
arising  out  of  their  proceedings  ;  not  to  an  ex- 
amination of  their  decisions  upon  questions  of 
fact.  Upon  such  questions  their  decisions  must 
be  final,  unless  the  statutes  have  provided  a 
mode  of  review.  It  may  be,  and  indeed  is  nec- 
essary for  them  in  their  returns,  to  state  such 
facts  as  are  necessary  to  show  their  jurisdic- 
tion. A  record  contains  a  recital  of  facts,  but 
not  evidence.  Wherever  a  simple  question  of 
facts  has  been  decided  by  an  inferior  tribunal 
authorized  by  law  to  decide  such  question,  this 
court  will  not  review  such  decision  unless  di- 
rected so  to  do  by  statute. 

Previous  to  the  Act  of  1824,  it  was  the  duty 
of  a  justice  to  return  to  all  the  facts  contained 
in  the  affidavit  upon  which  the  certiorari  was 
allowed;  and  it  was  the  duty  of  this  court  to 
decide  the  whole  case  according  to  law  and 
justice.  Such,  I  apprehend,  is  the  case  now 
with  respect  to  certiordris  to  justices,  returna- 
ble in  the  courts  of  C.  P.;  but  to  this  court 
nothing  need  be  returned  but  the  record.  In 
pleading,  so  much  of  the  proceedings  of  all  in- 
ferior tribunals  must  be  stated '  as  will  show 
jurisdiction ;  so  in  making  a  record  of  their 
proceedings,  which  must  contain  a  true  history 
of  the  proceedings  of  the  court  of  tribunal  it- 
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self,  it  should  be  shown  that  it  acted  in  a  case 
where  it  had  jurisdiction.  Suppose  in  this  case 
the  plaintiffs  had  not  brought  a  certiorari,  but 
had  permitted  the  collector  of  the  village  to 
take  their  property  to  pay  the  assessment,  and 
had  then  sued  the  Trustees;  in  their  plea  of  jus- 
tification, the  Trustees  would  have  been  bound 
to  show  that  they  had  jurisdiction  ;  it  would 
not  have  been  enough  for  them  to  state  that 
the  owners  of  the  building  had  consented  to 
the  taking  the  site  of  their  building  so  far  as 
jurisdiction  was  concerned,  but  they  would 
have  been  bound  to  state  that  the  expense  of 
removing  the  building  would  not  exceed  $100: 
56 7 *j that  is  the  fact  necessary  to  *give  juris- 
diction in  a  case  where  a  building  is  to  be 
removed,  and  not  the  consent  of  the  owner. 
Should  the  owners  indeed  stipulate  to  remove 
the  building  or  buildings  for  $100,  that  might, 
perhaps,  give  jurisdiction  in  a  case  where  the 
actual  expense  would  exceed  that  sum ;  but 
that  point  it  is  unnecessary  to  agitate  here.  In 
this  case,  the  affidavit  states  that  it  was  known 
to  the  Trustees  that  the  expenses  would  exceed 
$100;  and  the  proceedings  of  June  13,  1827, 
show  that  the  street  was  to  occupy  the  site  of 
a  building  which  they  would  have  no  right  to 
take,  in  their  opinion,  and  hence  the  recital 
that  the  owners  stipulated  to  waive  any  objec- 
tion, so  far  as  it  affected  the  jurisdiction.  Now 
I  apprehend  that  the  owners  of  the  building 
were  not  the  only  persons  who  had  a  right  to 
object.  They  were  to  be  paid  for  all  the  ex- 
pense, as  they  supposed  ;  there  was,  therefore, 
no  very  good  reason  why  they  should  object ; 
but  those  who  were  to  pay  had  sufficient  rea- 
son for  their  objections,  and  the  conclusive 
reason  is  that  the  law  gave  the  Trustees  no 
power  in  such  a  case  ;  their  acts  were  without 
authority,  and  void.  The  plaintiffs,  therefore, 
have  a  right  to  call  on  the  Trustees  to  state 
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explicity  how  that  fact  was.  It  may  be  said 
that  these  plaintiffs  have  their  remedy  by  action 
and,  therefore,  a  cerliorari  does  not  lie.  Where 
there  is  no  jurisdiction,  there  is  a  remedy  by 
action ;  but  that  does  not  deprive  this  court  of 
jurisdiction,  nor  prevent  a  party  injured  from 
pursuing  this  remedy.  There  are  many  case* 
in  our  reports  of  justices'  judgments  reversed, 
where  they  were  utterly  void.  There  can  be 
no  doubt  that  a  certiorari  properly  lies,  in  this 
case,  directed  to  the  Trustees.  It  is  unneces- 
sary to  say  whether,  in  a  given  case,  it  might 
not  be  properly  directed  to  the  president,  to 
the  commissioners,  and  the  assessors.  I  have 
no  doubt  it  may.  The  president  gives  a  judg- 
ment ;  he  acts  judicially,  and  so  do  the  com- 
missioners in  part ;  but  it  seems  to  me  that  if 
it  were  necessary,  one  writ  is  not  sufficient. 
The  Trustees  upon  whom  the  writ  in  this  case 
was  served,  make  return  to  it.  It  cannot  be 
served  upon  the  others  to  whom  it  is  directed; 
nor  do  I  see  any  error  of  the  others  to  be  cor- 
rected in  this  way ;  the  fatal  error  was  com- 
mitted by  the  Trustees. 

*The  certiorari  in  this  case  is  irregu-  [*568 
lar  in  being  multifarious  in  its  direction;  per- 
haps, however,  that  is  only  surplusage:  but  it 
was  irregularly  issued,  not  being  allowed  by 
this  court.  My  opinion  is  that  this  certiorari 
must  be  quashed,  with  costs;  and  a  new  certio- 
rari be  allowed, directed  to  the  Trustees,  whose  duty 
it  is  to  return  to  the  question  whether  or  not  it 
was  known  to  and  perfectly  understood  by 
them,  that  the  removal  of  the"  front  wall  of  the 
Globe  Building  would  cost  more  than  $100. 

Cited  in-10  Wend.,  421 ;  12  Wend.,  167 ;  15  Wend., 
206 ;  17  Wend.,  467  ;  22  Wend.,  1S5 ;  25  Wend.,  169,  284, 
2  Hill,  21;  39  N.  Y.,  88,  510:  45  N.  Y.,  688;  68  N.  Y., 
409 ;  82  N.  Y.,  102 ;  4  Hun,  602 ;  9  Barb.,  542  ;  U  Barb., 
606 ;  15  Barb.,  50 ;  48  Barb.,  177  :  65  Barb.,  174 ;  6  How. 
Pr.,  26 ;  10  How.  Pr.,  182 ;  13  How.  Pr..  128 ;  33  How. 
Pr.,  153 ;  10  Abb.  Pr.,  433 ;  3  Leg.  Obs.,  290. 
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569*]  *VAN  RENSSELAER'S  HEIR£ 

v. 
PENNIMAN. 

Landlord  and  Tenant—  New  Lease,  Effect  of— 
Improvement*  —  Surrender. 

The  acceptance  by  a  tenant  of  a  new  lease  of  the 
same  premises,  during  the  term  of  the  first  lease,  is 
deemed  a  virtual  surrender  of  the  first  lease.  Such 
presumption  arises  from  the  acts  of  the  parties, 
which  are  supposed  to  indicate  an  intention  to  that 
effect;  but  when  such  intention  cannot  be  presumed, 
without  doing1  violence  to  common  sense,  the  pre- 
sumption will  not  be  supported. 

Where,  in  a  lease  executed  by  both  parties,  is  con- 
tained a  covenant  that  on  the  lessee's  being  removed 
from  the  demised  premises,  or  dispossessed,  he  shall 
be  paid  the  value  of  the  buildings  and  improvements 
made  by  him,  and  that  on  such  payment,  he  shall 
yield  up  the  possession  of  the  demised  premises,  an 
agreement  by  the  lessor  will  be  implied,  that  the 
lessee  may  retain  possession  until  such  payment  be 
made,  notwithstanding  that  the  term  for  which  the 
premises  were  demised  has  expired. 

Citation—  Rob.,  Frauds,  254,  257. 


cause  was  submitted  to  the  court,  on  a 
-  case  made  by  consent,  on  written  argu- 
ments. John  Van  Rensselaer,  an  ancestor  of 
the  plaintiffs,  being  seised  as  tenant  in  fee  tail 
of  a  certain  estate  in  Greenbush,  opposite  Al- 
bany, Apr.  26,  1766,  executed  a  lease  to  Henry 
Cuyler,  of  17  acres  of  land,  part  of  the  said  es- 
tate, for  three  lives,  to  wit:  the  lives  of  the 
lessee,  of  John  I.  Van  Rensselaer,  the  grand- 
son of  the  lessor,  and  one  Robert  Van  Rensse- 
57O*]  laer.  reserving  an  *annual  rent  of  $30. 
In  the  lease  was  contained  a  covenant,  on  the 
part  of  the  lessor,  in  these  words:  "That  if  the 
heir  at  law,  or  any  other  person  having  lawful 
authority,  choose  to  expel,  remove  or  dispos- 
sess the  said  Henry  Cuyler,  his  heirs,  execu- 
tors, administrators  or  assigns,  from  the  said 
ground  or  any  part  thereof,  he  is  to  pay 
the  said  Henry  Cuyler,  his  heirs,  executors, 
administrators  or  assigns,  for  the  buildings 
and  improvements  that  may  be  made  on  the 
said  land  by  the  said  Henry  Cuyler,  his  heirs, 
executors,  administrators  or  assigns,  as  they 


NOTE.  —  Landlord  and  tenant.  See  Jackson  v. 
Wilsey,  9  Johns..  268 ;  Smith  v.  Colson,  10  Johns.,  92, 
note ;  Whitmarsh  v.  Cutting,  10  Johns.,  380,  note.', 
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shall  be  valued  at  by  two  indifferent  per- 
sons, one  to  be  chosen  by  the  heirs,  executors, 
administrators  or  assigns  of  the  said  Henry 
Cuyler,  and  the  other  by  the  lessor's  heirs,  ex- 
ecutors or  administrators;  and  if  he  or  they 
neglect  or  refuse  to  pay  what  the  improvements 
shall  so  be  valued  at  (the  said  Henry  Cuyler 
being  evicted),  that  then  the  said  John  Van 
Rensselaer,  binds  his  executors  and  adminis- 
trators to  pay  the  same."  The  lessor  also  exe- 
cuted a  bond  to  the  lessee,  of  the  same  date 
with  the  lease,  in  the  penal  sum  of  £3,000,con- 
ditioned  that  the  lessor,  his  heirs,  executors 
and  administrators  should  well  and  truly  ob- 
serve, perform,  fulfill  and  keep  all  and  singu- 
lar the  covenants  and  agreements  contained  in 
the  lease,  which,  on  the  part  and  behalf  of  the 
lessor,  his  heirs,  executors  and  administrators, 
ought  to  be  observed,  performed,  fulfilled  and 
kept.  July  29, 1782,  John  Van  Rensselaer,  the 
lessor,  made  and  published  a  codicil  to  his  last 
will  and  testament,  whereby,  after  reciting  that 
at  the  making  of  his  said  last  will,  he  held  and 
enjoyed  his  estate  at  Greenbush  as  a  tenant  in 
tail,  and  that  such  tenure  had  been  abolished 
by  an  Act  of  the  Legislature  of  this  State,  he 
devised  all  his  said  estate  to  his  grandson,  John 
I.  Van  Rensselaer,  during  his  natural  life,  and 
after  his  decease,  to  the  heirs  of  his  grandson, 
in  fee.  In  1783,  John  Van  Rensselaer  died,  and 
his  grandson,  John  I.  Van  Rensselaer,  by  virt- 
ue of  the  devise  contained  in  the  codicil  took 
the  estate  at  Greenbush,  including  the  demised 
premises,  subject  to  the  lease;  and  June  27, 
1796,  executed  a  lease  to  Cuyler  of  the  same 
premises,  for  the  same  lives,  and  at  the  same 
rent,  contained  in  the  lease  of  his  grandfather, 
and  therein  covenanted,  in  these  words :  '  'That 
if,  after  the  *expiration  or  termination  [*571 
of  the  aforesaid  three  lives,  his  heirs  or  assigns, 
or  any  other  person  or  persons  having  lawful 
authority,  should  choose  to  remove  or  dispos- 
sess the  said  Henry  Cuyler,  his  heirs,  executors, 
administrators  or  assigns,  from  the  said  ground, 
or  any  part  thereof,  he  or  they  are  to  pay  the 
said  Henry  Cuyler,  his  heirs,  executors,  ad- 
ministrators or  assigns,  for  all  the  buildings 
and  improvements  that  may  be  made  on  the 
said  lands  by  the  said  Henry  Cuyler,  his  heirs, 

1197 


571 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1831 


executors,  administrators  or  assigns,  as  they 
shall  be  valued  at  by  two  indifferent  persons, 
one  to  be  chosen  by  the  heirs,  executors,  ad- 
ministrators or  assigns  of  the  said  Henry  Cuy- 
ler,  and  the' other  by  the  lessor's  heirs,  execu- 
tors, administrators  or  assigns;  and  on  the  pay- 
ment of  what  the  buildings  and  improvements 
shall  so  be  valued  at,  he,  the  said  Henry  Cuy- 
ler,  his  heirs,  executors,  administrators  or  as- 
signs shall  yield  up  the  possession  thereof." 
This  lease  was  executed  by  John  I.  Van  Rens- 
selaer  and  his  wife,  as  lessors,  Mrs.  V.  R., 
joining  in  the  covenant  with  her  husband ;  it 
was  also  executed  by  Cuyler.  Prior  to  the  ex- 
ecution of  the  last  lease,  Cuyler  had  built  a 
valuable  brick  house  on  the  premises,  which 
still  remains  on  the  same,  and  erected  stables, 
fences,  etc.;  which  improvements  constitute 
the  most  important  and  valuable  improvements 
on  the  premises.  In  1803  Cuyler  died  in  pos- 
session; in  1822  the  demised  premises  were  sold 
under  a  decree  in  chancery,  probably  in  a  suit 
of  partition  between  the  heirs  of  Cuyler,  and  a 
deed  executed  to  a  trustee  of  the  heirs,  who.in 
1826,  conveyed  the  premises  to  the  defendant 
in  this  cause,  for  the  sum  of  $2,500.  In  Sep., 
1828,  the  last  life  specified  in  the  leases  expired 
by  the  decease  of  John  I.  Van  Rensselaer. 
From  the  execution  of  the  lease  in  1766,  down 
to  the  commencement  of  the  suit,  the  demised 
premises  were  in  the  actual  and  uninterrupted 
possession  of  Henry  Cuyler,  and  those  claim- 
ing title  under  and  through  him;  the  annual 
rent  of  $30  was  duly  paid;  and  the  lease  of  1766, 
and  the  bond  of  John  Van  Rensselaer,  of  the 
same  date,  remained  in  the  possession  of  Henry 
Cuyler,  passed  to  his  representatives,  and  from 
them  to  the  defendant  in  this  cause.  In  Oct. , 
1828,  the  plaintiffs  in  this  cause,  the  children 
and  heirs  at  law  of  John  I.  Van  Rensselaer, 
5  7  2*]*gave  a  written  notice  to  the  defendant, 
that  the  lives  mentioned  in  the  lease  from  John 
I.  Van  Rensselaer  to  Henry  Cuyler  had  expired, 
and  warned  him  to  desist  from  further  expend- 
ditures,  and  from  erecting  any  new  buildings 
upon  the  demised  premises,  as  they  meant  to 
assert  their  right  to  the  possession  thereof. 
On  Jan.  7,  1830.  the  plaintiffs  gave  a  further 
notice  to  the  defendant  that  they  had  appointed 
a  suitable  person,  in  their  behalf,  to  appraise 
the  improvements  made  upon  the  demised 
premises,  under  the  lease  of  June  27, 1796,  and 
requested  him  to  appoint  an  appraiser  on  his 
part,  and  to  give  them  notice  thereof.  Two 
days  thereafter,  the  defendant  gave  notice  to 
the  plaintiffs  that  he  had  chosen  J.  B.,  Esq.,  as 
a  suitable  and  indifferent  person,  to  value  the 
buildings  and  improvements  made  on  the  de- 
mised premises  by  Henry  Cuyler,  his  heirs  and 
assigns,  to  be  paid  by  the  plaintiffs,  in  virtue 
of  the  provisions  and  covenants  contained  in 
the  several  leases  from  John  Van  Rensselaer, 
deceased, and  John  I.VanRensselaer.deceased, 
to  the  late  Henry  Cuyler,  deceased,  for  the  said 
premises,  referring  particularly  to  the  leases. 
In  May,  1830,  the  plaintiffs  informed  the  de- 
fendant that  they  had  appointed  an  appraiser, 
under  the  lease  executed  by  John  I.  Van  Rens- 
selaer, who  would  be  instructed  to  appraise  the 
improvements  made  after  the  execution  of  that 
lease,  and  to  disregard  those  made  previously; 
and  requested  the  defendant  to  appoint  an  ap- 
praiser, on  his  part,  to  meet  the  appraiser  ap- 
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pointed  by  them.  The  defendant  answered 
that  he  had  appointed  an  appraiser  under  the 
two  leases,  and  that  he  did  not  intend  to  join 
in  any  appraisement  of  the  improvements  made 
under  the  latter  lease  alone.  Whereupon,  the 
plaintiffs  commenced  an  action  of  ejectment 
for  the  recovery  of  the  demised  premises, with- 
out any  appraisement  having  been  had  of  the 
value  of  the  improvements,  or  any  compensa- 
tion made  therefor.  John  I.  Van  Rensselaer 
acquired  from  his  grandfather,  by  descent  or 
devise,  real  estate  exceeding  in  value  over  and 
above  the  debts  of  his  grandfather  the  improve- 
ments made  on  the  demised  premises;  and  the 
plaintiffs  have  derived  from  John  I.  Van  Rens- 
selaer, by  descent  or  devise,  real  estate,  over 
and  above  his  debts,  more  than  sufficient  to 
pay  for  all  the  improvements  *made  on  [*573 
the  premises  in  question  since  the  execution  of 
the  lease  of  1766.  The  average  yearly  value  or 
rent  of  the  premises,  since  the  date  of  the  first 
lease,  has  been  $27. 

Mr.  J.  Blunt,  for  plaintiffs.  The  accept- 
ance of  the  second  lease  was  a  surrender  of  the 
first  lease,  and  deprived  the  lessee,  and  those 
claiming  under  him.  of  the  right  to  claim  pay- 
ment for  the  improvements  made  under  the 
first  lease  ;  and  under  the  second  lease,  the  de- 
fendant having  succeeded  to  the  rights  of  the 
lessee,  is  entitled  to  compensation  only  for  im- 
provements made  subsequent  to  its  date.  The 
acceptance  of  the  second  lease  was  a  surrender 
of  the  first.  Bac.  Abr.,  tit.  Leases  and  Terms 
for  Years,  sec.  3 ;  Jac.  Law  Diet. ,  tit.  Surren- 
der ;  4  Leon.,  83  ;  Cro.  Eliz.,  605 ;  12  Johns., 
357.  Both  leases  cannot  be  considered  in  force; 
if  they  are,  the  rent  reserved  by  each  must  be 
paid,  which  will  not  be  conceded  by  the  de- 
fendant. It  was  not  intended  by  the  first  lease 
that  the  improvements  should  be  paid  for  at 
the  end  of  the  term  ;  payment  was  to  be  made 
only  in  case  of  eviction  ;  and  if  no  eviction, 
the  improvements,  of  course,  went  to  the  heir. 
By  the  lease  of  1796,  provision  was  made  for 
the  payment  of  improvements  thereafter  to  be 
made,  but  no  authority  is  given  to  retain  pos- 
session, until  payment.  The  covenant,  that 
the  lessee  and  his  assigns  will  yield  up  the  pos- 
session of  the  premises  on  such  payment  being 
made,  does  not  confer  the  right  to  retain  pos- 
session, until  payment;  possession  could  be  re- 
tained only  during  the  term  granted,  and  can- 
not rest  on  inference.  The  first  lease  being  sur- 
rendered, the  defendant  cannot  claim  for  im- 
provements made  previous  to  the  date  of  the 
second  lease,  in  1796  ;  and,  although  entitled 
to  compensation  for  improvements  made  since 
that  time,  his  term  being  expired,  he  cannot 
retain  the  possession,  there  being  no  express 
grant  authorizing  such  possession. 

Messrs.  H.  Bleecker,  B.  F.  Butler  and  S. 
M.  Hopkins,  for  defendant.  By  the  lease  of 
1796,  the  right  of  retaining  possession  is  granted 
to  the  lessee  and  his  assigns  until  the  payment 
of  the  appraised  value  of  the  buildings  and 
improvements  *made  on  the  land.  The  [*574 
fact  of  the  parties  disagreeing  as  to  the  sub- 
ject-matter of  the  appraisement,  did  not  au- 
thorize the  commencement  of  the  suit.  The 
plaintiffs  should  have  compelled  an  appraise- 
ment by  a  bill  in  equity  ;  and,  at  all  events, 
notice  to  quit  should  have  been  given,  the  de- 
fendant having  paid  rent  since  the  expiration 
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of  the  last  life  specified  in  the  lease,  might 
claim  to  be  treated  as  a  tenant  from  year  to 
year. 

The  defendant  may  retain  possession  until 
paid  for  the  improvements  made,  as  well  be- 
fore as  after  the  second  lease.  John  Van  Rens- 
selaer,  the  first  lessor,  was  tenant  in  tail  ;  by 
the  Act  of  1782,  abolishing  entails,  he  became 
tenant  in  fee  simple.  This  Act  was  re-enacted 
in  1786,  1  R.  L.,  52,  and  both  Acts  have  been 
adjudged  to  be  as  well  prospective  as  retro- 
spective. 12  Johns.,  169.  By  the  operation  of 
those  Acts  the  lease  of  1766  was  confirmed,  the 
tenant  having  been  in  the  uninterrupted  pos- 
session of  the  demised  premises.  The  covenants 
in  both  leases  run  with  the  land,  binding  those 
who  acquire  the  reversion,  whether  by  descent 
or  devise.  The  second  lease  was  probably  ex- 
ecuted to  remove  doubts  existing  as  to  the 
rights  of  the  lessee,  in  consequence  of  the  les- 
sor in  the  first  lease,  being  at  its  date  only  ten- 
ant in  tail.  The  payment  for  improvements, 
provided  for  in  the  lease  of  1766,  was  to  be 
made  at  all  events,  and  not  only  in  case  of 
eviction.  The  rent  reserved  exceeded  the  an- 
nual value  of  the  land  ;  and  it  cannot  be  sup- 
posed, that  in  addition  thereto,  it  was  under- 
stood between  the  parties  that  the  tenant 
was  to  yield  up  without  compensation,  im- 
provements worth  thousands  of  dollars  ;  the 
bond  of  1776  rebuts  such  conclusion.  The  in- 
tention of  the  parties,  undoubtedly,  was,  that 
whenever  the  tenant  was  dispossessed,  he 
should  be  paid  for  his  improvements.  By  the 
terms  of  the  lease,  if  the  tenant  was  dispos- 
sessed before  the  expiration  of  his  term,  he 
to  be  paid  for  the  improvements  ;  why  was 
should  he  not  be  paid  at  the  expiration  of 
the  lease  ? 

The  acceptance  of  the  second  lease  was  not 
a  surrender  of  the  first  lease.  A  surrender  in 
law  can  be  produced  in  only  one  of  two  ways, 
either  by  the  technical  consequence  of  merger 
by  the  union  of  estates,  or  by  implication  or 
575*]  construction  *founded  on  the  intention 
of  the  parties,  as  evinced  by  their  acts.  Rob. , 
Frauds,  254,  257.  There  is  no  merger  here, 
because  the  second  lease  is  not  executed  by  the 
reversioner  alone,  but  by  him  and  his  wife;  not 
only  the  grant,  but  the  covenant  running  in 
their  joint  names.  It  is  well  settled,  that  if  the 
lessee  grant  to  the  reversioner,  and  any  other 
person,  it  is  no  surrender.  Perk.,  sec.  618,  to 
sec.  623.  A  release  to  the  lessor  and  his  wife 
could  not  produce  a  merger  of  estates,  the  re- 
version being  vested  in  the  husband  alone.  4 
Kent,  Com.,  97-101.  A  surrender  by  implica- 
tion must  be  in  conformity  with  the  intention 
of  the  parties ;  the  intention  here  manifestly 
was  to  establish  and  confirm,  and  not  to  dimin- 
ish or  impair  the  rights  of  the  lessor.  When 
the  second  lease  was  executed,  the  house  had 
been  built,  and  the  most  important  improve- 
ments had  been  made,  and  if  the  interest  of  the 
lessee  had  been  defeated,  he  was  entitled  to 
compensation.  Upon  what  principle  can  it  be 
presumed  that  he  relinquished  that  right?  Se- 
curity against  eviction  could  not  have  been  the 
inducement,  for  he  could  not  be  evicted  till 
the  termination  of  his  lease.  The  fair  presump- 
tion is,  as  before  suggested,  that  the  second 
lease  was  executed  under  an  erroneous  impres- 
sion as  to  the  right  of  the  original  lessor  to  de- 
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mise  for  a  period  beyond  his  life,  and  to  con- 
firm what  was  supposed  to  be  a  defeasible  in- 
terest ;  which  presumption  is  supported  by  the 
fact  that  the  original  lease  and  bond  were  re- 
tained by  the  lessee.  A  surrender  will  not  be 
implied,  when  it  is  obvious  that  the  second 
lease  was  intended  to  be  beneficial,  and  that  the 
lessee  was  not  to  lose  any  rights  he  possessed. 
Cro.  Jac.,176;Cowp.,  600;6  East,  104.  Where  a, 
leaseis  accepted  from  a  reversioner  for  a  less  in- 
terest than  the  tenant  held,  the  taking  of  a  second 
lease  is  deemed  a  surrender  of  the  first,  because 
of  the  merger  in  the  reversionary  estate  of  the 
interest  created  by  the  first  lease,  and  not  con- 
veyed by  the  second ;  but,  when  the  second 
lease  conveys  the  same  interest,  what  right  is- 
merged?  And  if  there  is  no  merger,  there  is  no 
surrender.  The  object  of  the  parties  was  a  con- 
firmation of  the  original  lease,  and  to  render 
more  secure  the  rights  of  the  lessee  ;  a  confir- 
mation is  a  conveyance  of  an  estate  or  right  in. 
esse,  whereby  a  voidable  estate  is  made  sure 
*and  unavoidable,  and  the  words  of  [*57O 
the  grant  are  sufficient  to  operate  as  a  confir- 
mation. Co.  Litt.,  295  b,  302  a;  Id.,  297  a,  1. 
If  two  leases  can  stand  together,  the  last  shall 
not  be  construed  to  defeat  the  first,  by  imply- 
ing a  surrender.  Bac.  Abr.,  tit.  Leases,  S;  Sur- 
renders in  Law.  Rob.  Frauds, 259.  The  second 
lease  provides  virtually  for  a  continuance  of 
possession,  until  the  improvements  should  be 
paid  for  ;  this  is  cumulative  to  the  provisions 
in  the  first  lease,  but  by  no  means  contradict- 
ory ;  the  provisions  may  well  stand  together. 
The  payment  of  the  rent  on  one  lease  might  be 
pleaded  in  bar  to  an  action  on  the  other.  Cro. 
Jac.,  176. 

To  ascertain  the  extent  of  the  defendant's 
claim  to  payment  for  improvements,  both  teas- 
es must  be  looked  to.  The  bond  originally  ex- 
ecuted was  left  in  the  hands  of  the  lessee,  and 
although  in  the  second  lease  payment  is  pro- 
vided only  for  buildings  and  improvements  that 
may  be  made,  the  two  leases  must  be  consid- 
ered in  part  materia,  and  as  explaining  each 
other.  The  first  lease  covered  all  improvements 
to  be  made  during  the  term  ;  and  as  the  prin- 
cipal improvements  were  made  before  the  ex- 
ecution of  the  second  lease,  it  must  be  pre- 
sumed that  the  covenant  was  made  in  refer- 
ence to  them.  A  grammatical  sense,  in  the  con- 
struction of  covenants,  is  not  to  be  adhered  to, 
when  a  contrary  intent  is  apparent ;  8  Johns., 
495  ;  3  Id.,  388  ;  1  Johns.  Cas.,  11  ;  11  Ves. 
Jr.,  148;  Branch,  Principia,  9,  152, 134  ;  7Co., 
27  ;  8  Id.,  94  ;  but  it  is  even  doubtful  whether 
the  grammatical  sense  is  opposed  to  the  con- 
struction of  the  defendant,  which  must  pre- 
vail, or  the  intention  of  the  parties  will  be  de- 
feated, and  manifest  injustice  done.  In  ascer- 
taining the  intention  of  parties,  their  conduct, 
motives,  and  the  state  of  facts  will  be  looked 
into.  1  Wend.,  548. 

Mr.  P.  A.  Jay,  in  reply.  The  first  lease 
was  surrendered  and,  consequently,  the  cove- 
nants in  it  were  annulled  ;  but,  allowing  it  to 
be  in  force,  it  gives  not  even  the  color  of  title 
to  hold  over  after  the  expiration  of  the  term  de- 
mised. The  covenant  in  that  lease  is  to  pay,  if 
the  lessee  is  evicted  ;  when  evicted,  the  repre- 
sentatives of  the  lessor  are  to  pay;  but  no  per- 
mission *is  granted  that  the  lessor  shall  [*57  7 
hold  over  until  the  improvements  are  paid  for. 
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His  remedy,  if  any,  is  by  action  on  his  covenant. 
Nor  does  the  second  lease  authorize  a  holding 
-over  ;  the  demise  is  for  three  lives,  and  when 
the  term  expired,  the  estate  of  the  lessee  ceased. 
The  covenant  in  that  lease  is  to  pay  for  the  im 
provements,  if  the  reversioner  chooses  to  dis- 
possess the  tenant ;  and  until  he  does  dispos- 
sess him  there  is  no  obligation  to  pay.  The 
•covenant,  on  the  part  of  the  lessee,  to  yield  up 
the  possession  of  the  buildings  and  improve- 
ments, on  being  paid  their  appraised  value, 
gives  no  right  to  retain  possession  until  pay- 
ment ;  it  is  the  covenant  of  the  lessee,  and  not 
of  the  lessor.  Even  a  covenant  by  the  lessor 
that  the  right  of  dispossessing  the  tenants 
should  not  be  exercised,  could  not  have  been 
pleaded  in  bar  to  an  action  of  ejectment ;  the 
tenant  would  have  been  driven  to  his  action  on 
the  covenant.  Besides,  having  refused  to  ap- 
point an  appraiser,  on  his  part,  when  required 
so  to  do,  nothing  can  be  claimed  under  it  by 
the  tenant.  Notice  to  quit  was  not  necessary, 
it  not  appearing  that  any  rent  was  paid  after 
the  expiration  of  the  term. 

It  is  not  denied  that  a  surrender  by  implica- 
tion arises  from  the  supposed  intention  of  the 
parties  ;  but  it  is  insisted  that  such  intention 
cannot  be  proved  by  parol,  the  leases  them- 
selves being  conclusive  evidence  of  the  intent. 
The  first  lease  was  confirmed  by  the  Acts  of 
the  Legislature  abolishing  entails,  and  was,  at 
the  time  of  the  execution  of  the  second  lease, 
a  valid  lease  ;  the  second  lease,  therefore,  shows 
an  intention  of  a  new  contract,  different  from 
the  former  ;  otherwise  it  would  have  been  use- 
less. If  resort  be  had  to  parol  proof,  the  same 
result  follows.  A  rent  of  only  $30  per  annum 
was  paid,  although,  if  both  leases  were  in 
force,  the  tenant  was  bound  to  pay  $30  rent 
per  annum  on  each  ;  and  if  both  leases  were 
in  force,  the  reversioner  was  bound  to  pay 
twice  for  the  improvements.  Besides,  if  the 
first  lease  continued  in  force,  the  second  was 
absolutely  void  ;  for  the  lessor  granted  that  in 
which  he  had  no  estate.  The  second  lease,  al- 
though executed  by  the  reversioner  and  his 
578*]  wife,  must  be  considered  as  the  act  *of 
the  reversioner  alone,  as  the  unacknowledged 
deed  of  a  feme  covert  is  absolutely  void.  8 
Cow.,  279.  The- first  lease  was  extinguished 
by  the  acceptance  of  the  second,  and  there  is 
nothing  in  the  second  which  authorizes  the 
holding  over.  The  estate  granted  is  expired, 
and  the  lessee's  own  covenant  to  yield  up  pos- 
session upon  certain  stipulations  being  com- 
plied with,  does  not  authorize  him  to  hold  pos 
session.  What  are  those  stipulations  ?  That 
the  reversioner  shall  pay  for  all  the  buildings 
and  improvements  that  may  be  made  on  the 
lands,  etc.  If  the  words  "  may  be  made  "  are 
ambiguous,  as  insisted  on  the  other  side,  and 
may  mean  improvements  made  before  as  well 
as  after  the  second  lease,  then  the  ambiguity 
being  patent,  cannot  be  removed  by  parol  tes- 
timony ;  it  is,  however,  insisted  that  the  pro- 
position is  too  plain  to  require  illustration,  that 
the  covenant  applies  only  to  prospective  im- 
provements. If  the  motive  of  the  tenant  in 
accepting  a  new  lease  is  sought  after,  it  prob- 
ably was,  that,  as  the  lessor  was  by  the  first 
lease  bound  to  pay  for  improvements  only  in 
case  of  the  eviction  of  the  tenant,  the  latter 
was  desirous  to  secure  payment  for  future  im- 
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provements,  at  all  events ;  but  the  motives  of 
the  parties  should  be  gathered  from  the  instru- 
ments themselves,  and  not  from  extraneous 
circumstances. 

By  the  Court,  Savage,  Ch.  J.  The  first 
and  principal  question  in  this  case,  is  whether 
the  acceptance  of  the  second  lease  was  a  sur- 
render of  the  first. 

It  seems  to  be  well  settled,  that  if  a  lessee 
accepts  a  new  lease  of  the  same  premises  dur- 
ing the  term  in  the  first  lease,  the  first  is  deemed 
to  be  virtually  surrendered.  The  cases  are 
collected  and  commented  on  in  Rob.  Frauds, 
254,  and  onwards.  The  reason  is,  that  the  ac 
ceptance  of  the  new  lease  admits  the  capacity 
of  the  lessor  to  make  such  new  lease,  which 
he  could  not  have  without  a  surrender  of  the 
first  lease.  This  effect,  it  is  said,  may  be  pro- 
duced in  two  ways  :  1.  By  implication  or 
construction.  2.  By  merger.  The  doctrine  of 
merger  can  have  no  application  to  this  case. 
It  must  be  by  construction,  if  at  all,  that 'a 
surrender  is  to  be  presumed  in  this  case. 
"  This  implication  *of  intention  from  [*579 
the  acts  of  the  parties,  is  the  only  legal  foun- 
dation which  will  support  them  (surrenders) 
in  all  their  extent  ;"  Rob.  Frauds,  257 ;  that 
is,  because  the  lessor  cannot  legally  execute  a 
second  lease  of  the  same  premises  during  the 
time  of  a  first  lease.  When  the  lessee  takes  a 
second  lease  unexplained,  this  act  admits  the 
power  of  the  lessor,  which  he  cannot  legally 
have  without  a  surrender  of  the  first.  The 
presumption  of  law,  therefore,  is,  that  a  sur- 
render has  been  made.  It  has  been  well  re- 
marked, that  the  doctrine  of  presumption  is 
founded  upon  the  known  disposition  of  man 
to  enjoy  what  is  his  own.  No  man  would 
take  from  another  a  lease  of  his  own  farm  or 
house,  and  agree  to  pay  rent  for  it.  This  pre- 
sumption is  raised  by  the  circumstances  of  the 
case,  and  the  acts  of  the  parties ;  and  the  cases 
cited  in  the  argument,  and  also  by  Roberts, 
show  that  the  acceptance  of  a  second  lease, 
even  for  a  shorter  time  than  the  first,  implies 
a  surrender  of  the  first ;  and  this  is  the  conse- 
quence, although  the  second  should  be  void 
for  any  cause  other  than  the  want  of  authority 
in  the  lessor.  As  this  presumption  of  a  sur- 
render arises  from  the  acts  of  the  parties  ; 
which  are  supposed  to  indicate  an  intention  to 
that  effect,  it  must  follow  that  where  no  such 
intention  can  be  presumed  without  doing  vio- 
lence to  common  sense,  the  presumption  can- 
not be  supported.  The  cases  seem  to  have  set- 
tled the  point,  that  simply  receiving  a  second 
lease  raises  that  presumption.  The  giving  a 
second  lease  to  a  third  person  does  no  prejudice 
to  the  first  lessee  ;  the  lessor  has  in  fact  no 
power ;  and  so  long  as  the  lessee  in  the  first 
lease  does  no  act  recognizing  such  power,  the 
second  lease  is  of  no  force. .  The  acts  of  the 
lessor,  therefore,  receive  force  from  those  of 
the  lessee. 

If  the  acts  of  the  parties  in  this  case,  taken 
all  together,  are  such  as  to  rebut  the  idea  of  a 
surrender,  then  none  ought  to  be  presumed. 
The  facts  in  this  case  are,  that  the  lessor,  when 
he  executed  the  first  lease,  in  1766,  was  tenant 
in  tail.  This  was  before  our  Revolution.  From 
an  examination  of  the  papers  then  executed, 
it  is  fair  to  presume  that  the  parties  intended 
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a  sale  ;  but  not  being  able  to  accomplish  that, 
58O*]  *a  lease  for  three  lives  was  given. 
This  the  tenant  in  tail  might  lawfully  do  ;  and 
he  selects  as  one  of  the  c^stui  que  vies  the  heir 
at  law,  so  that  the  heir  himself  could  not  take 
possession.  The  lease  contains  a  covenant  that 
the  person  entitled  to  enter  should  pay  the 
lessee  for  the  value  of  the  improvements  ;  and 
lest  he  might  not  have  power  to  bind  those 
who  should  have  the  right  of  entry,  the  lessor 
gives  a  bond,  the  condition  of  which  is,  that 
the  improvements  shall  be  paid  for,  if  the  heir 
at  law  chooses  to  dispossess  the  lessee.  If  he 
does  not  choose  to  dispossess  the  lessee,  then 
the  lessee  retains  possession,  and  nothing  is 
paid  for  the  improvements.  The  rent  is  $30 
per  annum,  which  is  $3  per  year  more  than 
the  annual  value  of  the  land.  This  sum,  com- 
pounded for  more  than  60  years,  would  more 
than  equal  the  value  of  the  land  at  the  date  of 
the  lease,  or  at  the  present  time.  It  has  been 
contended,  on  the  part  of  the  plaintiff,  that  by 
the  first  lease  improvements  were  not  to  be 
paid  for  at  all,  unless  the  heir  entered  be- 
fore the  termination  of  the  three  lives.  That 
proposition  is  not  supported  by  the  fair  con- 
struction of  the  lease,  and  the  fact  just  men- 
tioned rebuts  it.  To  show  such  a  consequence 
consistent  with  justice,  it  should  have  appeared 
that  the  rent  was  so  far  below  the  true  annual 
value  of  the  land,  that  the  additional  annual 
value  would  equal  the  value  of  the  improve- 
ments. 

The  American  Revolution,  and  the  law  of 
this  State  consequent  upon  that  event,  altered 
the  rights  of  the  lessor.  Instead  of  being  ten- 
ant in  tail,  he  became,  by  our  statute,  tenant 
in  fee  ;  and,  by  his  will,  he  gave  the  property 
for  life  to  the  same  person,  who,  but  for  the 
change  in  the  law,  would  have  been  absolute 
owner.  The  rights  of  the  lessee  were  not 
changed  ;  he  was  still  tenant  per  aulre  vie  for 
the  three  lives  named.  On  June  22,  1796,  the 
second  lease  was  executed,  which  purported 
to  be  given  for  the  same  term  and  at  the  same 
rent,  and  contains  a  similar  covenant  for  the 
payment  for  improvements,  and  a  covenant  by 
the  lessee,  that  on  being  paid  for  his  improve- 
ments at  the  expiration  of  the  lease,  he  will 
yield  up  the  possession  of  the  premises.  As 
58 1*]  the  lease  is  signed  by  both  parties,  *this 
covenant  contains,  by  implication,  an  agree- 
ment by  the  lessor  that  the  lessee  may  retain 
possession  until  he  shall  be  paid  for  his  im- 
provements. The  question  recurs,  did  this 
transaction  amount  to  a  surrender  ?  A  sur- 
render, to  be  effectual,  should  be  made  to  the 
lessor  or  the  reversioner.  John  I.  Van  Rens- 
selaer  was  neither.  By  the  codicil  to  the  last 
will  and  testament  of  his  grandfather,  he  had 
a  life  estate  in  the  premises,  but  subject  to  the 
lease  given  by  his  grandfather.  Probably  the 
true  object  of  the  second  lease  was  to  confirm 
the  prior  lease,  and  to  give  the  lessee  greater 
security  for  his  improvements  than  he  had  by 
the  first  lease.  When  the  second  lease  was 
executed,  the  lessee  had  a  good  title  by  the 
first  lease  to  all  which  it  purported  to  convey. 
He  had,  besides,  the  personal  covenant  of  the 
lessor  for  the  payment  of  the  improvements. 
On  the  supposition  that  a  surrender  was  in- 
tended, the  lessee  must  have  intended  to  aban- 
don all  claim  for  his  improvements,  and  to 
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give  up  a  good  title  for  three  lives,  on  receiv- 
ing a  lease  for  one  of  those  lives.  John  1. 
Van  Reusselaer  being  tenant  for  his  own  life 
only,  supposing  a  surrender  made,  could  not 
give  a  valid  lease  for  three  lives.  At  his  death 
his  estate  terminated,  and  his  heirs  would  have 
had  a  right  to  enter,  although  the  other  lives 
mentioned  in  the  lease  might  have  been  in  esse. 
Under  these  circumstances,  and  no  surrender 
having  in  fact  been  made  of  the  first  lease,  or 
of  the  bond  accompanying  it,  but  both  being 
retained  by  the  lessee,  I  cannot  believe  that  a 
surrender  was  intended.  The  authorities  say 
that  the  surrender  in  cases  of  second  leases  is 
presumed  from  the  intention  of  the  parties. 
In  this  case,  every  circumstance,  except  the 
fact  of  receiving  the  second  lease,  altogether 
rebuts  the  idea  of  an  intention  to  surrender  the 
right  to  compensation  for  improvements. 

If  no  surrender  was  intended  or  made,  then 
the  question  arises  whether  both  leases  are  in 
force,  and  whether  rent  is  due  on  each.  The 
only  satisfactory  answer  which  I  can  give  is, 
that  the  second  lease  was  intended  as  a  confir- 
mation of  the  first;  and  the  fact  that  only  $30 
per  annum  has  been  paid  since  the  execution 
of  the  second  lease,  supports  *suchcon-[*582 
elusion.  I  am  of  opinion  that  no  surrender 
was  made  or  implied  in  receiving  the  second 
lease. 

Supposing,  however,  that  the  acceptance  of 
the  second  lease  should  be  deemed  a  surren- 
der of  the  first,  the  whole  of  that  instrument 
as  canceled,  and  the  bond  given  as  a  collateral 
security  for  the  performance  of  the  covenant 
of  the  lessor,  as  inoperative,  what  improve- 
ments are  the  plaintiffs  liable  to  pay  for,  under 
the  stipulation  contained  in  the  second  lease  ? 
The  covenant  is  to  pay  for  all  the  buildings 
and  improvements  that  may  be  made  on  said 
lands.  It  is  not  denied  that  this  covenant  is 
obligatory  upon  the  plaintiffs  in  this  suit.  The 
words,  "may  be  made  on  said  lands,"  I  think, 
may  be  understood  as  synonymous  with  "may 
have  been  made, "  or  "shall  then  be  and  re- 
main" on  said  lands.  It  must  have  been  the  in- 
tention of  the  parties  that  the  improvements 
should  be  in  existence  upon  the  lands  when 
the  lessee  should  be  turned  out  of  possession. 
The  lessor  and  his  representatives  would  be 
very  unwilling  to  pay  for  improvements  made 
after  1796,  if  the  buildings  had  been  consumed 
by  fire;  but,  according  to  the  strict  grammat- 
ical construction  of  the  words,  such  buildings 
and  improvements  would  have  been  made,  in 
the  language  of  the  covenant.  To  give  a  ra- 
tional meaning  to  the  words  used  in  the  con- 
tract, requires  us  to  say  that  thev  include  all 
such  improvements  as  are  actually  upon  the 
premises,  when  the  heirs  assert  their  right  to 
enter.  My  conclusions  are  :  1.  That  by  the 
first  lease,  the  defendant  is  entitled  to  compen- 
sation for  all  his  improvements,  but  is  not  en- 
titled by  virtue  of  that  lease  to  retain  posses- 
sion until  paid  for  his  improvements.  2.  That 
the  second  lease  under  the  circumstances  of 
this  case, was  not  a  surrender  of  the  first,  but  a 
confirmation  of  it.  3.  That  by  the  second 
lease,  whether  the  first  was  surrendered  or  not, 
the  defendant  is  entitled  to  compensation  for 
all  the  buildings  and  improvements  upon  the 
premises  at  the  expiration  of  the  lease,  provid- 
ed the  premises  are  demanded  of  him;  and  that 
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he  is  entitled  to  retain  possession  until  he  is 
paid  for  those  improvements. 

The  defendant  is  entitled  to  judgment. 

Cited  in— 15  Wend.,  407;  5  N.  Y.,  404;  7  N.  Y.,  475;  30 
N.  Y.,  462;  72  N.  Y.,  146;  7  Hun,  91, 161;  8  Barb.,  525;  22 
Barb.,  660;  27  How.  Pr.,  451;  39  How.  Pr.,  310;  2  Duer, 
446;  1  Daly,  424;  3  Daly,  18. 
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*GOMEZ  v.  GARR. 


Arbitration — Submission  of  Pending  Suit — Ef- 
fect of — Assignment  by  Complainant —  Where 
Time  of  Payment  is  Settled  by  Submission, 
Award  Need  only  Fix  Sum — Costs — Pleading 
— Demurrer. 

Where,  after  a  suit  in  chancery  had  progressed  to 
an  order  of  reference  to  a  master  to  state  an  account, 
the  complainant  assigned  all  his  estate  and  effects 
as  an  insolvent  debtor,  and  it  was  then  agreed  be- 
tween the  solicitor  for  the  complainant  and  the  de- 
f  endant,to  submit  the  question  to  the  master.wheth- 
er  the  suit  could  be  further  prosecuted  or  not,  and 
if  he  should  be  of  opinion  that  it  could  not,  then  it 
was  agreed  by  the  solicitor,  as  the  attorney  and  of 
counsel  for  and  acting  on  behalf  of  the  holders  and 
owners  of  certain  acceptances,  the  subject>matter 
of  the  suit,  on  the  one  part,  and  the  defendant  on 
the  other,  that  all  claims  and  demands  upon  or  re- 
lating to  the  acceptances,  and  all  matters  of  set-off, 
should  be  referred  to  the  arbitrament  of  the  mas- 
ter ;  and  in  case  of  any  sum  being  awarded  to  be 
paid  by  the  defendant,  time  should  be  given  him  for 
the  payment  of  the  same,  until  a  certain  day ;  and 
the  master  determined  that  the  suit  did  abate  by  the 
assignment,  that  the  plaintiff  was  the  true  and  law- 
ful holder  of  the  acceptances,  that  the  defendant 
was  bound  to  account  to  him  for  the  moneys  in  his 
hands,  belonging  to  the  drawer  of  the  bills  at  the 
time  of  the  acceptances;  that  each  party  should  pay 
his  own  costs  in  the  suit  in  chancery  and  that  the  ex- 
pense of  the  arbitration  should  be  borne  by  them 
equally;  it  was  held,  notwithstanding  a  plea  of  the 
assignment  of  the  estate  and  effects  of  the  plaintiff, 
previous  to  the  making  of  the  award.that  the  award 
directing  payment  to  him  wasgood.tbat  the  arbitra- 
tor had  not  exceeded  his  authority,  that  the  day  of 
payment  having  been  agreed  on  in  the  submission 
the  omission  to  specify  it  on  the  award  was  imma- 
terial, and  that  the  order  in  relation  to  costs,  is  not 
within  the  submission,  being  void  only  pro  tanto, 
did  not  destroy  its  validity  as  to  the  residue. 

Where  a  defendant  pleaded  non  assumpsit  and 
three  special  pleas,  and  the  plaintiff  put  in  a  general 
demurrer,  it  was  held,  that  such  demurrer  did  not 
apply  to  the  plea  of  the  general  issue,  the  demurrer 
purporting  to  be  answer  to  the  several  pleas  of  the 
defendant,  by  him  pleaded  to  the  first,  second  and 
third  counts  of  the  declaration,  and  the  plea  of  the 
general  issue  being  to  the  whole  declaration,  and 
not  specially  to  either  count. 

"HEMURRER  to  pleas.  The  plaintiff  in  his 
jJ  declaration,  after  reciting  that  a  certain 
suit  in  equity  was  pending  between  him,  as 
complainant,  and  the  defendant,  and  that  cer- 
tain differences  existed  between  them,  as  well 
as  to  the  right  of  the  plaintiff  further  to  pros- 
ecute such  suit  in  his  name,  as  of  and  concern- 
ing certain  acceptances  made  by  the  defendant 
upon  two  certain  bills  of  exchange,  drawn 
upon  him  and  another  person  by  one  A.  Hoi- 
bridge,  in  favor  of  two  individuals,  who  had 
indorsed  the  bills  to  the  plaintiff,  of  and  con- 
cerning certain  matters  of  set-off  claimed  by 
584*]*the  defendant  in  his  answer  and  other- 

NOTB.— Arbitration  and  award— Submission  as  a 
discontinuance  of  a  suit.  See  Larkins  v.  Bobbins, 
2  Wend.,  506,  note. 

Who  may  make  submiftfion.  Rumsey  v.  Leek,  5 
Wend.,  20,  note. 

Whether  the  arbitrators  must  act.  See  Crofoot  v. 
Allen,  2  Wend.,  494,  note. 
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wise  averred,  that  for  the  putting  an  end  to 
such  differences,  he  and  the  defendant,  Nov. 
23, 1826,  entered  into  an  agreement  in  writing, 
entitled  in  the  chancery  suit,  signed  by  the  de- 
fendant in  his  proper  person,  and  by  and  in 
the  name  of  H.  8.  Mackay,  solicitor  for  and  in 
behalf  of  the  complainant,  by  his  direction 
and  assent;  by  which  it  was  agreed,  after  admit- 
ting that  thecomplainant,Oct.30,then  last  past, 
assigned  all  his  estate  and  effects  to  three  persons, 
(naming  them),  assignees  appointed  by  the  Re- 
corder of  N.  Y.,  under  the  Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases,  that  the 
question  should  be  submitted  to  Thomas  Bol- 
ton,  master  in  chancery,  upon  the  pleadings 
and  papers  in  the  cause,  whether  the  suit  in 
chancery  could  be  further  prosecuted  by  the 
plaintiff  or  not,  it  not  being  stated  in  the  bill, 
or  otherwise  appearing  by  the  proceedings  in 
the  cause,  that  he  sued  in  auter  droit,  or  on  be- 
half of  some  other  person  or  persons ;  that 
should  the  master  be  of  opinion  that  the  plaint- 
iff could,  notwithstanding  his  assignment,  con- 
tinue to  prosecute  the  suit,  then  that  he  should 
proceed  under  the  rule  of  references,  theretofore 
made  therein,  to  hear  the  parties  and  make  a 
report,  and  the  cause  should  be  set  down  for 
hearing,  on  the  report  at  the  next  term  ;  that 
should  the  master  be  of  opinion  that  the  plaint- 
iff could  not  further  prosecute  his  suit,  then  it 
was  agreed  between  H.  S.  Mackay,  attorney 
and  of  counsel  for  and  acting  on  behalf  of  the 
holders  and  owners  of  the  two  acceptances, 
and  the  said  defendant,  that  all  claims  and  de- 
mands upon  or  relating  to  the  acceptances, 
and  all  matters  of  set-off  or  defense  to  such 
claims  and  demands  should  be  referred  to  the 
arbitrament  of  the  said  Thomas  Bolton,  who 
should,  on  such  arbitration,  not  only  take  into 
consideration  the  credits  claimed  by  the  defend- 
ant in  his  answer,  but  should  also  credit  him 
certain  payments  specified  in  the  agreement ; 
and  in  case  of  any  sum  being  awarded  to  be 
paid  by  the  defendant,  time  should  be  given 
him  for  the  payment  of  the  sum  until  July  30, 
then  next.  In  consideration  whereof,  and  of 
the  promise  of  the  plaintiff  to  abide  by  and 
perform  the  award  of  the  arbitrator,  to  be 
made  between  them,  of  and  concerning  the 
•differences  aforesaid,  on  his  part  to  [*585 
be  done  and  performed,  the  defendant  under- 
took and  promised  the  said  plaintiff  to  abide 
by  and  perform  such  award  in  all  things  on 
his  part  to  be  performed.  The  plaintiff  then 
averred  that  July  15, 1827,  the  arbitrator  made 
his  award,  and  did  thereby  award,  arbitrate 
and  determine  that  the  suit  in  chancery  did 
abate  by  the  assignment  made  by  the  plaintiff; 
that  the  plaintiff  was  the  true  and  lawful  hold- 
er of  the  two  bills  of  exchange  ;  that  the  de- 
fendant was,  therefore,  bound  to  account  to 
the  plaintiff  for  the  moneys  in  his  hands  be- 
longing to  the  drawer  of  the  bills  at  the  time 
of  their  acceptance,  being  the  sum  of  $1,564.- 
31  ;  that  the  defendant  was  entitled  to  certain 
credits  (particularly  enumerated  in  the  award), 
and  that  these  being  deducted,  left  the  balance 
due  from  the  defendant  to  the  plaintiff,  $1,- 
492.07  ;  that  each  party  should  pay  his  own 
costs  of  the  suit  in  chancery;  and  that  the  costs 
of  the  arbitration,  amounting  to  $34.14,should 
be  paid  by  them  in  equal  shares,  each  paying 
half;  the  whole  to  be  advanced  by  the  plaintiff, 
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and  the  one  half  charged  to  the  defendant;  and 
he  further  awarded  that  the  said  sum  of  $1,- 
492.07,  and  $17.07,  the  moiety  of  the  expenses 
of  the  arbitration,  should  be  paid  by  the  de- 
fendant to  the  plaintiff  ;  and  that  the  payment 
should  be  a  perpetual  bar  and  discharge  of  all 
claims  and  demands  of  the  plaintiff,  as  the 
holder  of  the  bills  of  exchange,  and  of  the  sev- 
eral other  matters  by  the  agreement  submitted. 
Notice  of  the  award  was  averred,  and  breach 
of  performance  alleged.  There  was  also  a 
count  for  money  lent,  etc. ,  and  another  on  an 
account  stated. 

The  defendant  pleaded,  1.  Non  assumpnt ; 
2.  That  after  the  drawing,  accepting  and  in- 
dorsing of  the  bills  of  exchange  in  the  first 
count  of  the  declaration  set  forth,  to  wit:  Aug. 
11,  1826,  the  plaintiff  presented  a  petition  to 
the  Recorder  of  N.  Y.,  to  be  discharged  as  an 
insolvent  debtor,  under  the  "  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases;"  that 
Oct.  30,  1826,  the  recorder  directed  the  assign- 
ment of  the  estate  of  the  plaintiff  to  certain 
persons  (naming  them),  as  assignees,  and  that 
on  the  same  day,  before  the  making  of  the 
award  in  the  first  count  mentioned,  the  plaint- 
iff did  assign  all  his  estate,  real  and  personal, 
586*]  *both  in  law  and  equity,  etc.,  to  the 
persons  named  by  the  recorder,  to  and  for  the 
use  of  the  creditors  of  the  plaintiff  ;  by  reason 
whereof  the  assignees  became  the  true  and 
lawful  holders  and  owners  of  the  bills  of  ex- 
change, and  entitled  to  the  moneys  due  there- 
on ;  3.  Actio  non,  as  to  the  first  count  because 
the  plaintiff  was  not,  at  the  time  of  the  making 
of  the  agreement  in  the  first  count  of  the  de- 
claration mentioned,  the  holder  and  owner  of 
the  said  acceptances  ;  and  4.  To  the  second 
and  third  counts  of  the  declaration  the  defend- 
ant put  in  a  plea  similar  to  his  second  plea, 
averring  that  after  the  making  of  the  promises 
and  undertakings  in  those  counts  mentioned, 
the  plaintiff  executed  the  assignment  directed 
by  the  recorder,  and  stating  that  by  reason  of 
the  assignment,  the  assignees  became  entitled 
to  the  debts,  sums  of  money  or  causes  of  ac- 
tion in  those  counts  mentioned. 

The  plaintiff  demurred,  commencing  in  this 
form  :  "  And  the  said  plaintiff,  as  to  the  said 
several  pleas  of  the  said  defendant,  by  him 
above  pleaded  to  the  said  first,  second  and 
third  counts  of  the  plaintiff's  said  declaration, 
saith,"  etc. 

Mr.  H.  S.  Mackay,  for  the  plaintiff. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  sub- 
stance of  all  the  special  pleas  is,  that  the  plaint- 
iff's interest  in  and  right  of  action  upon  the 
bills,  passed  to  his  assignees  under  the  Insolv- 
ent Act,  and  that  they  are  the  parties  who 
should  have  brought  the  suit,  and  not  the 
plaintiff.  The  plaintiff  contends  that  his  right 
to  sue  is  established  by  the  award  of  the  arbi- 
trator, and  that  the  defendant  is  concluded 
from  again  raising  that  question.  That  the 
award  does  decide  that  the  plaintiff  was  the 
true  and  lawful  holder  of  the  bills  is  not  de- 
nied ;  but  it  is  contended  that  that  question 
was  uot  embraced  in  the  submission,  and  that 
the  award,  therefore,  was  in  that  respect  void. 

It  is  true  that  the  submission  does  not,  in 
terms,  direct  the  arbitrator  to  determine  to 
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whom  the  balance,  if  any,  which  might  be 
found  due  from  Mr.  Garr  upon  these  bills 
should  be  paid.  But  it  appears  on  the  face  of 
the  submission  that  it  was  admitted  that  Mr. 
Gomez  had  no  beneficial  interest  in  these  bills, 
"and  that  he  acted  throughout,  in  this  [*587 
matter,  on  the  behalf  of  other  persons.  The 
difficulty  in  relation  to  the  suit  in  chancery 
was,  that  that  fact  did  not  appear  upon  the 
pleadings  and  papers  in  the  cause  ;  and  inas- 
much as  it  did  not  appear,  the  question  sub- 
mitted to  Mr.  Bolton  was,  whether  in  judgment 
of  law,  the  suit  was  not  abated  by  the  general 
assignment  of  all  his  choses  in  action,  as  made 
by  Gomez.  It  will  be  observed  that  the  sub- 
mission itself  is  not  in  the  name  of  Gomez,  but 
is  in  the  name  of  Henry  S.  Mackay,  attorney 
and  of  counsel  for  and  'acting  on  behalf  of  the 
holders  and  owners  of  the  two  acceptances,  of 
the  one  part,  and  Garr,  of  the  other.  It  was 
obviously  the  intention  of  the  parties  that  the 
whole  matter  should  be  disposed  of  by  the  ar- 
bitrator. Mackay  represented  all  the  persons 
interested  in  the  bills.  Whether  the  sum  which 
might  be  found  due  from  Garr  should  be  di- 
rected to  be  paid  to  Gomez,  the  holder,  or  to 
the  beneficial  owners  of  the  bills,  was  a  matter 
of  indifference  to  him,  as  the  holder  and  own- 
ers acted  in  perfect  harmony,  and  Mackay  rep- 
resented them  all.  The  agreement,  under  such 
circumstances,  that  the  arbitrator  should  de- 
termine whether  any,  and  if  any,  what  sum 
was  due  from  Garr,  seems  necessarily  to  imply 
that  he  should  also  decide  to  whom  it  was  due 
and  was  to  be  paid.  I  am  inclined  to  think, 
therefore,  that  the  decision  of  the  arbitrator 
upon  this  point  was  within  the  submission, 
and  that  the  defendant  is  estopped  by  the 
award  from  denying  the  plaintiff's  right  to 
bring  this  action,  on  the  ground  stated  in  his 
special  pleas  to  the  first  count,  and  that  the  de- 
murrer as  to  the  pleas  to  that  count  is  well 
taken. 

The  second  and  third  counts  were  the  com- 
mon money  counts  and  an  account  stated.  They 
allege  the  defendant's  indebtedness  to  have  ac- 
crued, and  his  promise  to  have  been  made,  July 
31,  1827.  The  plea  to  these  counts  is  the  same 
as  the  special  pleas  to  the  first  count ;  that  is, 
that  the  plaintiff  cannot  maintain  the  action, 
because  in  Oct.,  1826,  he  was  discharged  under 
the  Insolvent  Act,  and  made  an  assignment  of 
all  his  property.  Now  an  assignment  made  in 
Oct.,  1826,  could  not  affect  a  cause  of  action 
which  accrued,  and  a  promise  which  was  made 
*in  July,  1827,  nine  months  afterwards.  [*588 
But  if  the  defendant  considers  these  counts, 
though  general,  as  being  for  the  same  cause  of 
action  embraced  in  the  first  count,  then  the 
reasons  which  have  already  been  stated  in  re- 
lation to  the  pleas  to  that  count  are  applicable 
to  the  plea  to  these,  and  on  either  ground  the 
demurrer  is  well  taken.  The  plaintiff,  how- 
ever, asks  for  leave  to  enter  a  nolle  pi-osequi 
upon  the  common  counts,  and  to  take  judg- 
ment upon  the  first  count  only,  to  which  I  per- 
ceive no  legal  objection. 

It  was  said,  by  the  counsel  for  the  defend- 
ant, that  the  demurrer  embraced  the  plea  of 
the  general  issue,  as  well  as  the  special  pleas, 
and  thereby  admitted  the  defense.  This  is 
a  mistake  in  point  of  fact.  The  demurrer  is 
expressly  to  the  said  several  pleas  of  the  said 
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defendant,  by  him  above  pleaded  to  the  said 
first,  second  and  third  counts.  Now  the  plea 
of  the  general  issue  was  to  the  whole  of  the 
declaration,  and  not  to  either  of  the  counts  by 
name.  There  can  be  no  doubt  that  it  was  the 
intention  of  the  pleader  to  demur  only  to  the 
special  pleas. 

It  was  also  said  that  the  award  did  not  con- 
form to  the  submission  ;  inasmuch  as  by  the 
submission  the  defendant  was  to  have  until 
July  30  succeeding  to  pay  whatever  balance 
should  be  found  against  him;  whereas,  by  the 
award,  he  was  simply  directed  to  pay,  without 
any  such  extension  of  time.  The  award  not 
designating  the  time  of  payment,  that  is  regu- 
lated by  the  submission.  The  time  of  payment 
was  settled  by  the  parties.  It  was  unnecessary 
for  the  arbitrator  to  say  anything  about  it  in 
his  award.  He,  accordingly,  did  not. 

The  costs  were  within  the  submission  ;  but 
if  not,  it  would  only  affect  the  award  pro  tan- 
to,  and  leave  the  residue  to  stand. 

On  the  whole,  I  think  the  plaintiff  is  entitled  to 
judgment  upon  the  demurrer  to  all  the  special 
pleas,  with  leave,  however,  to  him,  to  enter  a 
nolle  prosequi  upon  the  common  counts,  and 
take  judgment  only  on  the  first  count,  if  he 
thinks  it  necessary  or  expedient  to  do  so. 

Reversed— 9  Wend.,  649. 


589*]         "JONES  AND  BUCK 

v. 

T.  SWAN  AND  U.  SWAN. 

Negotiable  Paper — Notes  Given  for  the  Price  of 
Drafts  Sold  to  Maker  of  Notes  and  Afterwards 
Dishonored — Discharged  by  Certain  Agree- 
ments between  Maker  and  Vendor  of  Bills. 

A.,  in  N.  Y-,  having  two  bills  of  exchange  drawn 
on  B.  &  C.,  a  mercantile  firm  in  Liverpool,  for  £500 
sterling,  each  indorsed  by  B.,  a  member  of  that  firm, 
for  the  accommodation  of  A.,sold  the  bills  to  D.&  E., 
and  took  their  notes.  The  bills  were  not  accepted 
or  paid ;  the  funds  of  A.  in  the  hands  of  the  draw- 
ees being  less  than  £150.  After  notice  of  the  non- 
acceptance  of  the  bills,  it  was  agreed  between  A.  & 
D.,  that  D.  &  E.  should  return  the  bills  to  A.  and 

Eay  him  §1.000,  reserving  to  A.  the  right  to  pursue 
is  remedies  on  the  bills  against  B.  &  C.,  and  A. 
agreeing  to  deliver  up  to  D.  &  E.  their  notes.  Sub- 
sequent to  which  arrangement.  E.,  the  other  mem- 
ber of  the  firm  of  D.  &  E.  entered  into  an  agreement 
with  C.  in  Liverpool,  in  consideration  of  receiving 
payment  of  two  other  bills  which  his  firm  held 
against  B.  &  C.,  not  to  claim  payment  of  the  bills 
purchased  of  A.,  either  from  the  indorser  or  the 
drawees.  Under  this  state  of  facts,  the  bills,  after 
being  returned  to  N.  Y.,  were  tendered,  together 
with  the  $1,000  to  A.  And  it  was  held,  in  an  action 
on  the  notes  against  D.  &  E.,  that  such  tender  dis- 
charged them  from  their  liability  ;  that  a  delay  of  3 
months  and  18  days  in  procuring  a  return  of  the 
bills  was  not  unreasonable;  and  that  the  notes 
having  come  into  the  hands  of  certain  creditors 
of  A.,  as  security  for  previous  advances  made  by 
them,  and  the  action  being  brought  in  their  names, 
it  was  further  held,  that  the  arrangement  between 
A.  &  D.  having  been  made  with  the  knowledge  and 
assent  of  such  creditors,  the  defense  set  up  was  as 
available  against  them  as  if  the  suit  had  been  in 
the  name  of  A. 

Citations— 2  Wend.,  431 ;  4  Wend.,  483 ;  15  East,  7 ; 
1  Paige,  Ch.,  579. 

THIS  was  an  action  of  assumpsit  tried  at  the 
N.  Y.  Circuit  in  Oct.,  1828,  before  the 
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Hon.  Ogden  Edwards,  one  of  the  Circuit  Judges 
and  a  verdict  entered  for  the  plaintiffs  for 
$5,709.58,  subject  to  the  opinion  of  the  court  on 
a  case  made,  with  an  agreement  annexed,  that 
a  nonsuit  should  be  entered,  if  the  court  should 
be  of  opinion  that  the  plaintiffs  were  not  en- 
titled to  recover. 

The  action  was  brought  on  two  promissory 
notes,  amounting  together  to  $4,716.44,  dated 
July  20,  1825,  payable  90  days  after  date,  to 
William  Chapman,  made  by  the  defendants, 
and  indorsed  by  him.  The  suit  was  in  the 
names  of  the  plaintiffs  as  indorsees  of  Chap- 
man; the  plea  was  the  general  issue.  The  con- 
sideration of  the  notes  was  the  *pur-  [*59O 
chase  by  the  defendants  of  the  plaintiffs,  as 
the  brokers  of  Chapman,  of  two  bills  of  ex- 
change of  £500  sterling  each,  dated  July  18, 
1825,  payable  in  London,  60  days  after  sight, 
drawn  on  Messrs.  Wainright  and  Shiels,  of 
Liverpool,  by  one  William  H.  Stansbury,  in 
whose  name  Chapman  carried  on  certain  mer- 
cantile operations,  payable  to  E.  Wainright, 
one  of  the  firm  of  Wainright  and  Shiels,  and 
indorsed  by  him.  The  bills  were  protested  for 
non-acceptance  and  non-payment,  in  conse- 
quence of  the  drawees  having  stopped  payment 
about  the  middle  of  August.  At  the  time  of 
their  failure,  the  whole  amount  of  funds  in 
their  hands,  applicable  to  the  bills  drawn  by 
Stansbury,  was  only  £149  10s.  lid.  This  firm 
made  an  assignment  of  their  property  for  the 
benefit  of  their  creditors,  and  their  estate 
yielded  16s.  3d.  in  the  pound.  Previous  to  the 
drawing  of  the  bills,  Chapman  had  made  vari- 
ous shipments  of  cotton  from  N.  Y.  to  Liver- 
pool, consigned  to  the  firm  of  Wainright  and 
Shiels,  and  representing  to  Wainright,  one  of 
the  firm,  who  was  in  N.  Y.,  that  he  had  funds 
sufficient  in  the  hands  of  his  firm  at  Liverpool, 
to  meet  the  two  bills  of  exchange  drawn  by 
Stansbury,  induced  Wainright  to  indorse  the 
bills,  who  indorsed  them  for  the  accommoda- 
tion of  Chapman,  to  enable  him  to  raise  funds 
in  N.  Y.  Accounts  of  the  failure  of  Wainright 
and  Shiels  were  received  in  N.  Y.  about  Sep. 
27,  which  caused  an  immediate  stoppage  of  E. 
Wainright  in  N.  Y.  On  Oct.  6,  an  arrange- 
ment was  entered  into  between  Chapman  and 
C.  Swan,  in  behalf  of  himself  and  his  partner, 
T.  Swan,  whereby  it  was  agreed  on  the  part 
of  T.  &  C.  Swan,  that  they  would  return  to 
Chapman  the  two  bills  of  exchange  purchased 
by  them,  and  pay  him  in  60  days  from  the  re- 
turn of  the  bills,  the  sum  of  $1,000;  and  that 
Chapman  should  have  the  right  to  enforce  the 
bills  against  Wainright  and  Shiels  for  his  own 
benefit,  without  recourse,  however,  to  T.  &  C. 
Swan;  and  on  the  part  of  Chapman,  it  was 
agreed  to  return  to  T.  &  C.  Swan  the  notes 
made  by  them  on  the  purchase  of  the  bills.  On 
Dec.  5,  T.  Swan,  who  was  in  Liverpool,  made 
an  arrangement  with  Shiel,  one  of  the  firm  of 
Wainright  and  Shiels,  in  consideration  of  re- 
ceiving *from  him  payment  of  two  bills  [*591 
held  by  him  and  his  partner,  drawn  by  E.  Wain- 
right,  on  the  firm  of  Wainright  and  Shiels,  one 
for  £1,500.  bearing  date,  N.  Y.,  June  22, 1825, 
and  the  other  for  £1,000,  bearing  date  N.  Y., 
July  5,  1825,  that  he  would  not  claim  payment 
from  them  or  from  E.  Wainright,  of  the  two 
bills  drawn  by  Stansbury,  reserving  only  the 
right  to  claim  payment  from  Stansbury.  The 

WEND.  6. 


1831 


JONES  v.  SWAN. 


591 


bills  drawn  by  Stansbury  were  protested  fo 
non-payment  in  London,  Oct.  24,  1825,  anc 
were  not  received  by  C.  Swan  in  N.  Y. ,  unti 
about  Feb.  11,  1826,  the  ship  Pacific  in  which 
they  were  returned  from  Liverpool,  having 
had  a  long  passage  of  60  days.     On  the  las 
mentioned  day,  C.  Swan  tendered  the  bills  ol 
exchange  and  $1,000  in  cash  to  Chapman,  anc 
demanded  the  notes  of  himself  and  partner,  in 
pursuance  of  the  arrangement  of  Oct.  6,  1825. 
Chapman  said  he  had  not  the  notes  in  his  pos- 
session, and  refused  to  give  any  information 
respecting  them.  The  notes  were  found  in  the 
possession  of  the  plaintiffs  in  this  cause,  to 
whom  the  same  tender  of  the  bills  of  exchange 
and  $1,000  was  made,  which  they  refused  to 
accept,  and  also  declined  to  give  up  the  notes, 
claiming  to  hold  them  on  account  of  unsettled 
demands  they  had  against  Chapman.  The  evi- 
dence in  relation  to  the  claim  of  the  plaintiffs 
to  the  notes  is  as  follows:  the  plaintiffs  were 
the  brokers  of  Chapman,  sold  the  bills,  and 
received  the  notes  of  the  defendants,  which 
they  negotiated,  and  credited  the  proceeds  to 
the  account  of  Chapman,  he  being  at  that  time 
indebted  to  them  in  that  amount.     Shortly  be- 
fore the  maturity  of  the  notes,  they,  at  the  re- 
quest of  Chapman,  redeemed  the  notes  with 
other  notes  of  Chapman,  with  a  new  indorser, 
at  an  extended  credit,  by  paying  the  interest. 
The  plaintiffs  allege,  in  an  answer  to  a  bill  in 
chancery  filed  by  the  defendants,  and  which 
was  produced  by  them  as  evidence  on  the  trial 
of  this  cause,  that  they  hold  the  notes  by  the 
consent  of  Chapman,  'given  before  his  failure 
(which  took  place  in  Jan.,  1826),  and  before 
any  offer  to  return  the  bills  by  the  defendants, 
as  a  security  in  part  for  a  large  sum  of  money 
due  to  them  from  Chapman,  and  for  which 
they  hold  no  other  security.  In  a  supplemental 
answer  also  produced  in  evidence,  they  say 
592*]  *that  at  the  time  the  notes  of  the  de- 
fendants came  into  their  hands  a  second  time, 
Chapman  was  largely  indebted  to  them  for 
moneys  previously  advanced  by  them  to  him, 
and  authorized  them  to  bold  the  notes  in  part 
satisfaction  or  security  for  such  indebtedness, 
whereby  they  acquired  a  beneficial  interest  in 
the  notes  prior  to  their  coming  to  maturity. 
The  period  of  their  acquiring  an  interest  in 
the  notes  by  the  consent  of  Chapman,  accord- 
ing to  the  testimony  of  Chapman,  he  being 
produced  as  a  witness  by  the  plaintiffs,  was 
after  a  sufficient  time  had  elapsed  for  the  re- 
turn of  the  bills  from  England.     Chapman 
further  testified,  that  after  waiting  what  he 
thought  a  reasonable  time  for  the  return  of  the 
bills  from  England,  he  frequently  called  at  the 
counting-house  of  the  defendants,  and  offered 
to  carry  into  effect  the  agreement  of  Oct.,  1825, 
and  continued  such  offers,  and  was  at  all  times 
ready  to  carry  into  effect  such  agreement,  un- 
til about  Jan.  20,  1826,  when  having  become 
embarrassed,  he  was  compelled  to  stop  pay- 
ment.    He,  however,  testified,  that  on  the  day 
the  notes  fell  due.  he  left  them  in  the  hands  of 
the  plaintiffs,  as  collateral  security  for  a  debt 
he  owed  them,  but  admitted  that  subsequent 
to  that  time  he  went  with  the  notes,  which  he 
borrowed  from  the  plaintiffs,  to  the  defendant 
C.  Swan,  and  offered  them  to  him  in  exchange 
for  the  bills  and  the  $1,000;  and  he  further 
testified, 'that  the  agreement    of  Oct.  6  was 
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made  with  the  knowledge  and  assent  of  the 
plaintiffs,  or  of  one  of  them,  they  having  had 
knowledge  of  the  same,  either  on  the  day  that 
the  agreement  was  made,  or  a  few  days  there- 
after. It  was  also  proved,  by  another  witness, 
that  in  the  months  of  Nov.  and  Dec. ,  1825, 
Chapman  several  times  called  at  the  store  of 
the  defendants,  stating  that  he  had  come  to 
deliver  up  the  notes,  and  receive  the  bills  of 
exchange. 

The  case  was  argued  by, 

Messrs.  W.  Slosson  and  D.  B.  Ogden, 
for  the  plaintiffs. 

Messrs.  J.  Duer  and  G.  Griffin,  for  the 
defendants. 

*By  the  Court.1  The  verdict  in  this  [*593 
case  was  taken  subject  to  the  opinion  of  this 
court  upon  the  facts.  There  is  no  room  to 
question  that  Stansbury's  name  was  used  by 
Chapman  as  a  mere  matter  of  convenience, 
and  the  plaintiffs  were  apprised  of  it.  That 
the  plaintiffs  were  bona  fide  holders  of  the 
promissory  notes  was  urged  on  the  argument, 
but  the  facts  of  the  case  do  not  warrant  the 
position.  They  knew  of  and  assented  to  the 
agreement  of  Oct.  6 ;  they  must  have  been 
aware  of  Chapman's  object  in  employing  them 
to  procure  for  him  the  notes  ;  and  though  on 
the  day  they  came  to  maturity,  he  pledged  them 
as  a  security  for  an  antecedent  debt  due  to  the 
plaintiffs,  yet  he  had  possession  of  them  long 
ifter  that  time,  and  tendered  them  to  the  de- 
fendants in  fulfillment  of  the  contract  of  Oct. 
i;  The  plaintiffs  stand  in  no  more  favorable 
situation,  as  respects  this  suit,  than  Chapman 
himself  would  occupy  as  plaintiff. 

Viewing  the  situation  of  the  plaintiffs  in  this 
ight,  only  two  questions  are  presented  for  de- 
termination :  1.  Was  there  a  failure  of  the 
consideration  for  the  notes?  and  2.  Had  Chap- 
man a  right  to  rescind  the  contract  by  reason 
of  the  agreement  of  Dec.  5,  between  the  de- 
'endants  and  the  house  of  Wainwright  and 
Shiels  ;  or  by  reason  of  the  delay  of  the  defend- 
ants to  execute  the  contract  of  Oct.  6,  within 
a  reasonable  time?  If  there  be  a  total  failure 
of  consideration  for  a  note,  that  fact  may  be 
riven  in  evidence  under  the  general  issue,  when 
;he  suit  is  by  the  payee,  or  any  other  person 
not  having  the  rights  of  a  bona  fide  holder 
against  the  maker ;  but  where  the  failure  of 
consideration  is  only  partial,  the  defendant 
cannot  set  it  up,  unless  he  has  given  notice 
hereof.  Spalding  y.  Vandercook;  2  Wend., 
;  Burton  v.  Stewart,  3  Id.,  236  ;  4  Wend., 
[83.  What  was  the  consideration  for  the  notes 
on  which  this  action  is  *brought?  The  [*594 
wo  bills  of  exchange.  Were  they  of  any  value, 
at  the  time  they  were  given  as  the  considera- 
ion  for  the  notes?  That  they  were  of  no  value, 
will  hardly  be  affirmed.  Without  deciding  the 
question  whether  the  defendants  could  have 
resorted  to  Chapman,  when  Wainwright  and 
Shiels  refused  to  accept  the  bills,  they  had  a 
perfect  right  to  enforce  the  payment  of  them 

1.— This  case  was  argrued  in  May  Term,  1830.  Mr. 
Justice  Marcy  was  present,  and  heard  the  argument. 

laving  written  an  opinion  in  the  case,  it  was  adopt- 
ed by  his  associates,  and  is  published  as  the  opinion 
of  the  court,  although  previous  to  the  May  Term 
he  had  resigned  his  seat  on  the  bench.  The  same  re- 
mark applies  to  other  opinions  published  as  of  this 

erm,  designated  as  per  curiam  opinions. 
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against  the  indorser,  Eli  "Wainwright.  His 
failure  does  not  establish  the  fact  that  bills 
against  him  for  £1,000  were,  subsequent  to  that 
event,  valueless.  But  if  it  should  be  consid- 
dered  that  the  drawer  and  indorser  were  not 
only  bankrupt,  but  wholly  unable  to  make  any 
dividend  among  their  creditors,  and  the  per- 
sons on  whom  the  bills  were  drawn  should 
have  refused  to  accept,  it  is  doubted  whether 
the  purchaser  of  the  bills  in  market,  who  has 
given  his  note  therefor,  can  resist  a  recovery  on 
such  note  by  the  payee,  or  a  bonafide  holder, 
on  the  ground  that  the  bills  were  no  consider- 
ation for  the  note.  Where  a  member  of  a  firm 
had  drawn  bills,  indorsed  (hem  in  his  own 
name,  and  raised  money  on  them,  which  was 
paid  into  the  firm,  it  has  been  decided  that  the 
firm  cannot  be  made  liable,  either  on  the  bills, 
although  it  was  alleged  that  they  were  drawn 
on  its  account  for  its  use,  and  by  the  authority 
of  the  other  partners,  or  for  the  money  re- 
ceived on  the  discount,  and  paid  to  the  firm. 
In  Emly  v.  Lye,  15  East,  7,  Ld.  Ellenborough 
said  :  "  If  the  bills  had  been  void,  as  if,  for  in- 
stance, they  had  been  forgeries,  that  might 
have  been  a  different  case;"  that  is,  the  firm 
might  have  been  liable  for  the  money  raised  on 
the  void  bills,  "because,"  as he'observes,  "then 
no  consideration  would  have  passed  to  the  per- 
son discounting;  but  here  a  good  consideration 
was  given  for  the  discount,  namely:  the  re- 
sponsibility of  the  drawer  of  the  bills."  In  the 
case  under  consideration  the  bills  were  not 
void  ;  the  responsibility  of  the  indorser,  if  there 
was  none  in  the  drawer,  constituted  a  good 
consideration.  There  is  no  pretense  for  the  de- 
fendants to  say  that  the  notes  are  without  any 
consideration.  It  is  unnecessary  to  determine 
the  effect  of  a  partial  failure  of  consideration  ; 
for,  if  there  was  a  partial  failure,  the  state  of 
the  pleadings  would  not  allow  the  defendants 
to  avail  themselves  of  that  fact ;  no  notice  of 
such  defense  having  been  given. 
595*]  *The  next  inquiry  is,  whether  the 
contract  of  Oct.  6,  1825,  was  rescinded.  If 
Chapman  had  the  right  to  rescind,  he  must  be 
considered  as  having  done  so.  If  the  defend- 
ants had  done  any  act  in  relation  to  the  bills 
that  put  it  out  of  their  power  to  fulfill  the  con- 
tract, Chapman  had  a  right  to  treat  it  as  aban- 
doned by  them.  If  the  agreement  of  Dec.  5, 
rendered  the  bills  in  the  hands  of  Chapman  of 
less  value  to  him  than  they  would  have  had 
without  that  agreement,  then  he  had  a  right  to 
say  the  defendants  had  violated  their  contract 
with  him,  and  put  it  out  of  their  power  to  ex- 
ecute it  according  to  its  spirit,  and  the  intent 
of  the  parties.  Assuming  that  the  contract  be- 
tween T.  Swan  and  the  house  of  Wainwright 
andShielswas  valid,  and  operated  to  discharge 
E.  Wainwright  from  all  responsibility  as  in- 
dorser of  the  bills,  would  the  bills  have  been 
of  less  value  to  Chapman,  in  consequence  of 
that  contract?  The  whole  effect  to  be  attrib- 
uted to  this  contract,  is  the  discharge  of  E. 
W.  as  indorser.  Would  this  circumstance  have 
impaired  the  value  of  the  bills  in  any  respect 
in  the  hands  of  Chapman?  If  it  would  ;  if  the 
bills  would  not  have  been  of  the  same  value  to 
him  after  this  agreement  as  before,  then  he  had 
a  right  to  say  these  defendants  have  disenabled 
themselves  from  fulfilling  their  engagement, 
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and  he  might  consider  himself  released  from 
performing  on  his  part.  In  only  two  respects 
can  Chapman  complain  of  the  effect  of  the 
agreement  of  Dec.  5.  It  affected,  he  may  al- 
lege, his  claim  upon  E.  W.  as  indorser  of  the 
bills,  and  his  claims  on  the  house  of  Wain- 
wright and  Shiels.  To  ascertain  whether  it 
did  the  former,  it  will  be  necessary  to  consider 
the  circumstances  under  which  E.  Wain- 
wright's  indorsement  was  made.  Chapman,  as 
we  have  seen,  is  to  be  regarded  as  the  drawer 
of  the  bills.  E.  W.  indorsed  them  under  an 
expectation,  founded,  as  we  may  well  suppose, 
on  Chapman's  representation,  that  there  were 
or  would  be  funds  in  the  hands  of  the  drawees 
to  pay  them.  If  they  were  mistaken  in  this  ex- 
pectation, however  it  may  have  arisen,  and 
there  were  no  funds,  E.  Wainwright  is  to  be 
regarded  in  no  other  light  than  as  an  accom- 
modation indorser,  and  as  such  he  could  never 
have  been  responsible  to  Chapman.  But  sup- 
pose *there  were  funds ;  how  stands  [*59G 
the  case  then?  The  case  otBmlyv.  Lye,  shows 
that  E.  Wainwright  can  never  be  considered 
as  identical  with  the  firm  of  Wainwright  and 
Shiels  ;  and  if  not,  he  is  then  [nothing  more 
than  an  accommodation  indorser.  But  if  the 
firm  was  to  be  considered  as  bound  by  the  in- 
dorsement, the  case  would  not  be  altered.  The 
company  refuse  to  accept  the  bills  ;  they  can- 
not, therefore,  hold  Chapman's  funds  for  the 
purpose  of  paying  them ;  and  he  has  a  right  to 
those  funds  which  is  not  in  any  manner  im- 
paired by  discharging  the  firm  from  their  lia- 
bility as  indorsers.  I  am  unable  to  discover  in 
what  respect  the  bills  would  not  have  been  of 
the  same  value  and  legal  effect  to  Chapman,  as 
holder,  after  as  before  the  contract  made  by 
the  defendants  with  Wainwright  and  Shiels. 
The  facts  do  not  warrant  the  position  of  the 
counsel  for  the  plaintiffs,  that  the  bills  were 
an  appropriation  of  the  funds  in  the  possession 
of  Wainwright  and  Shiels.  There  is  no  desig- 
nation of  a  particular  fund  in  the  bills ;  and 
without  such  designation  or  reference  to  some 
fund,  a  bill  is  not  a  draft  on  it,  so  as  to  create 
an  equitable  lien,  or  operate  as  a  transfer,  1 
Paige  Ch.,  579  ;  but  if  such  was  adjudged  to 
be  the  case,  it  would  not  support  the  inference 
that  Chapman's  rights  to  that  fund  had  been 
impaired  by  the  agreement,  by  which  E.  W. 
was  discharged  from  the  responsibility  of  his 
indorsement ;  the  firm  is  not  affected  by  that 
agreement.  Was  there  an  unreasonable  delay 
on  the  part  of  the  defendants,  in  complying 
with  the  contract  of  Oct.  6, 1825?  It  must  have 
been  known  to  the  parties  at  the  time  they  made 
it  that  the  bills  were  in  Europe,  and  there  was 
no  great  delay  in  procuring  a  return  of  them. 
They  were  received  at  N.  Y.  in  Jan.,  or  ear- 
ly in  Feb. ,  and  shortly  after  tendered  to  Chap- 
man, in  fulfillment  of  the  contract,  and  he  had 
no  sufficient  excuse  for  refusing  to  receive 
them.  The  view  taken  of  this  case  super- 
sedes the  necessity  of  examining  the  question 
raised  on  the  argument,  as  to  the  validity  of 
the  contract  of  Dec.  5,  it  being  assumed  in 
this  opinion  that  it  operated  to  release  E.  W. 
from  his  responsibility  as  indorser  of  the  bills. 

Nonsuit  ordered. 

Cited  in-45  Am.  Dec.,  109  (26  Me.,  271). 
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*ROGERS 

v. 
MULLINER  AND  MOORES. 

A  justice  of  the  peace  is  not  liable  in  an  action  for 
false  imprisonment  for  issuing  a  warrant  without 
oath  against  a  freeholder,  where  it  is  not  shown 
that  he  acted  mala  fide. 

Citations— 2  Johns.  Cas.,  49 :  10  Co.,  76, 77 ;  2  Esp. 
JV.  P.,  390-1 ;  20  Vin.  Abr.,  480 :  Trespass,  c,  a,  pi.  19, 
20:  Skin.,  131:  1  Str.,  710;  2  Wils.,385,386;  2  Str.,  993- 
4 ;  10  Johns.,  138 ;  11  Johns.,444 ;  7  Cow.,  250 ;  1  Wend., 
210. 

THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Orange  Circuit  in  Apr.,  1829, 
"before  the  Hon.  James  Emott,  then  one  of  the 
Circuit  Judges.  The  declaration  was  in  the  us- 
-ual  form,  and  the  defendants  severed  in  their 
•defense. 

The  plaintiff  was  arrested  on  a  warrant,  is- 
sued under  the  $50  Act,  by  Moores  as  a  jus- 
tice of  the  peace,  at  the  suit  of  Mulliner.  No 
.summons  had  been  previously  issued,  nor  was 
the  warrant  issued  on  oath  that  the  defendant 
was  about  to  depart  from  the  county,  or  that 
the  plaintiff  would  be  in  danger  of  loosing  his 
debt,  unless  the  process  against  the  defendant 
was  by  warrant.  The  plaintiff  here  (the  de- 
fendant below),  on  being  brought  before  the 
justice,  inquired  whether  the  warrant  had  been 
issued  on  oath;  and  on  being  told  that  it  was 
not  so  issued,  he  informed  the  justice  that  he 
was  a  freeholder,  objected  to  the  regularity  of 
the  proceedings,  and  claimed  to  be  discharged. 
"The  justice  immediately  discharged  him.  The 
plaintiff  in  the  proceeding,  on  the  day  before 
the  constable  received  the  process,  told  him 
that  he  intended  to  take  out  a  warrant,  and 
made  the  necessary  arrangements  for  the  con- 
stable to  receive  it.  On  the  trial  of  the  cause 
;at  the  circuit,  the  plaintiff  in  this  suit  proved 
that  he  was  a  freeholder  of  the  county  where 
he  was  arrested,  for  some  time  previous  to  his 
arrest  on  the  warrant.  The  jury,  under  the 
•charge  of  the  judge,  found  a  verdict  against 
both  defendants,  and  the  counsel  for  the  par- 
ties entered  into  a  stipulation  that  if  this  court 
should  be  of  opinion  that  the  defendants,  or 
•either  of  them,  were  not  liable  to  the  action  of 
false  imprisonment,  the  verdict  should  be 
amended  accordingly;  otherwise,  judgment  be 
•entered  against  the  defendants. 

598*]  *Mr.  J.  W.  Brown,  for  plaintiff. 
A  justice  of  the  peace  has  no  authority  to  is- 
sue a  warrant  under  the  $50  Act,  except  in  the 
cases  prescribed  by  the  statute;  which  are:  1. 
Where  a  summons  has  been  served  by  copy, 
.and  the  defendant  does  not  appear  at  its  re- 
turn ;  2.  Where  the  person  applying  for  proc- 
ess shall  prove,  to  the  satisfaction  of  the  jus- 
tice, that  the  defendant  is  about  to  depart  from 
the  county,  or  that  the  plaintiff  will  be  in  dan- 
ger of  losing  his  or  her  debt  or  demand,  un- 
less the  process  against  such  defendant,  being 
A  freeholder  or  inhabitant  having  a  family, 
shall  be  by  warrant;  and  3.  Where  a  summons 
is  issued,  and  the  defendant  proves,  to  the  sat- 


NOTE.—  Judicial  and  ministerial  officers  —  Minis- 
terial officers— How  far  protected  by  process.  See 
Warner  v.  Shed,  10  Johns.,  138,  note,  and  other  notes 
there  cited. 

When  justices  of  the  peace  are  personally  liable. 
See  Wallsworth  v.  McCullough,  10  Johns.,  93,  note. 
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isf action  of  the  justice,  that  he  has  a  demand 
against  the  plaintiff,  and  that  the  plaintiff  is 
about  to  depart  from  the  county.  Stat.  of  1824, 
p.  280,  etc.,  sees.  3,  5,  7.  The  suggestion  of 
the  court  in  Percwal  v.  Jones,  2  Johns.  Cas., 
50,  for  the  protection  of  a  justice,  that  no  mode 
is  prescribed  by  which  the  facts  exempting  a 
defendant  from  imprisonment  on  execution  are 
to  be  proved  or  ascertained,  is  not  applicable 
here,  as  the  Legislature,  in  the  proviso  to  the  5th 
section  of  the  Act,  have  prescribed  the  mode  in 
which  the  justice  may  determine  the  necessity 
and  propriety  of  issuing  a  warrant.  In  Gold  v. 
Bis&ell,  1  Wend.,  213,  it  is  said:  "In  cases 
where  summons  is  the  regular  process,  a  war- 
rant without  oath  is  irregular  and  void;  with- 
out oath,  the  justice  has  no  jurisdiction  over 
the  person  of  the  defendant,  and  all  parties 
concerned  in  an  arrest  under  such  process  are 
trespassers."  In  Vosburgh  v.  Welch,  11  Johns., 
175,  an  action  of  trespass  was  sustained  against 
a  justice,  for  issuing  an  attachment  against 
the  property  of  a  party  without  oath;  shall  he 
not  be  equally  liable  when  he  issues  process 
against  the  person  without  oath?  In  that  case, 
Ch.  J.  Thompson  says,  a  mere  error  in  judg- 
ment would  not  make  the  justice  a  trespasser 
by  issuing  the  attachment,  but  that  the  proof 
received,  to  give  jurisdiction,  ought  at  least  to 
be  colorable. 

Mr.  D.  Ruggles,  for  defendants.  The  de- 
fendant Moores,  as  a  justice  of  the  peace,  had 
general  jurisdiction  and  authority  to  issue  war- 
rants under  the  $50  Act,  and  the  warrant  in 
this  case  having  been  issued  at  the  instance  of 
Mulliner,  *the  plaintiff  in  the  same,  the  [*599 
justice  acted  ministerially  only,  and  the  war- 
rant issued  at  the  peril  of  Mulliner  alone.  Un- 
der no  circumstances,  other  than  those  special- 
ly mentioned  in  the  5th  and  7th  sections  of  the 
Act,  is  an  oath  requsite  to  obtain  a  warrant;  a 
justice,  therefore,  has  general  jurisdiction  to 
issue  warrants,  as  of  course,  subject  only  to 
the  restrictions  provided  in  those  sections.  If 
he  has  not  such  general  jurisdiction,  then  per- 
sons not  being  freeholders,  or  inhabitants  hav- 
ing families,  are  not  liable  to  process  by  war- 
rant— an  exemption  which  could  not  have  been 
intended  by  the  Legislature.  In  Curry  v.  Prin- 
gle,  11  Johns.,  444,  the  court  clearly  intimates 
the  opinion,  that  a  justice  would  not  be  liable 
in  a  similar  case,  unless  he  acted  officiously  and 
under  such  circumstances,  that  the  plaintiff  in 
the  process  would  be  excused.  In  Percwal  v. 
Jones,  2  Johns.  Cas.,  50,  it  was  said  that  a  jus- 
tice is  not  bound  to  know  officially  whether  the 
defendant  be,  or  be  not  a  freeholder, or  inhabit- 
ant having  a  family,  and  that  the  party  suing 
out  the  process  does  it  at  his  peril.  See,  also, 
to  the  same  point,  Taylor  v.  Trask,  7  Cow., 
250.  If  a  justice  has  jurisdiction,  and  errs  in 
the  exercise  of  it,  his  acts  are  voidable  only 
(17  Johns. ,  145),  and  he  is  not  liable  in  trespass, 
3  Cow.,  209.  A  justice  is  subject  to  an  action 
for  issuing  an  attachment  without  oath,  be- 
cause he  has  no  authority  to  issue  such  process 
in  any  case,  without  the  proof  required  by  the 
statute.  The  remarks  relied  on  by  the  plaint- 
iff's counsel,  as  made  in  Gold  v.  Bissell,  were 
not  necessary  to  the  decision1  of  that  case,  the 
action  there  not  being  against  the  justice.  The 
decision  in  that  case  is  in  strict  conformity  to 
all  previous  cases  on  this  subject. 
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By  the  Court,  Savage,  Ch.  J.  It  is  con- 
ceded that  the  defendant,  Mulliner,  is  liable  in 
this  action,  but  it  is  contended  that  the  justice 
is  not;  and  whether  he  is  or  not  is  the  question. 
When  the  case  of  Percival  v.  Jones,  2  Johns. 
Gas.,  49,  came  before  this  court,  it  was  laid 
down  as  a  general  proposition,  that  "  In  courts 
of  special  and  limited  jurisdiction,  the  rule  is 
strict  that  the  party  becomes  a  trespasser  who 
extends  the  power  of  the  court  to  a  case  in 
6OO*1  which  it  cannot  *lawfully  be  extend- 
ed." Several  cases  are  referred  to  in  support 
of  the  doctrine,  which  is  undoubtedly  correct. 
The  difficulty  in  its  application  in  this  case  is, 
to  ascertain  who  is  the  party  who  undertakes 
to  extend  the  power  of  the  court.  In  another 
part  of  the  opinion  of  the  court  in  the  case  of 
Percival  v.  Jones,  the  court  say:  "  Mere  minis- 
terial officers,  who,  as  such,  issue  or  execute 
process,  cannot,  nor  ought  to  be  responsible, 
as  long  as  the  court  from  which  it  issues  has 
general  jurisdiction  to  award  such  process. 
But  the  party  who  sues  out  the  process,  does 
it  at  his  peril,  and  he  is  responsible." 

The  Marshalsea  case,  10  Co.,  76,  77,  contains 
this  doctrine  in  relation  to  the  liability  of  those 
who  extend  the  jurisdiction  of  inferior  tribu- 
nals; that  where  the  subject-matter  of  a  suit 
is  not  within  the  jurisdiction  of  the  court  ap- 
plied to  for  redress,  everything  done  is  abso- 
lutely void,  and  the  officer  executing  the  proc- 
ess is  a  trespasser.  But  where  the  subject- 
matter  is  within  the  jurisdiction  of  the  court, 
but  the  want  of  jurisdiction  is  as  to  the  person 
or  place,  unless  the  want  of  jurisdiction  ap- 
pears on  the  face  of  the  process,  the  officer  who 
executes  it  is  not  a  trespasser.  2  Esp.  N.  P. , 
390,  391.  So  in  20  Vin.  Abr.,  480,  Trespass, 
C,  a,  pi.  19,  20,  if  an  officer  intermeddles  in, 
or  does  nothing  but  what  belongs  to  his  office. 
he  is  not  liable  for  precedent  tortious  acts.  If 
an  action  be  brought  in  an  inferior  court,  for 
a  matter  which  does  not  arise  within  its  juris- 
diction, and  the  defendant  be  arrested  there- 
upon, yet  no  action  will  lie  against  the  officer 
that  arrested  him,  though  it  will  against  the 

Elaintiff;  and  the  case  of  Hudson  v.    Cook, 
kinn.,  131,  is  referred  to,  and  supports  the 
doctrine  as  stated  by  Viner. 

The  case  of  Hittv.  Bateman,  1  Str.,  710,  was 
brought  against  a  justice  and  constable.  Bate- 
man had  convicted  the  plaintiff  for  destroy  ing 
game,  and  had  imprisoned  him,  though  the 
plaintiff  had  goods  sufficient  to  have  paid  the 
penalty,  and  which  might  have  been  distrained. 
Ld.  Raymond,  Ch.  J.,  held  that  the  action 
would  he  against  the  justice,  but  not  the  con- 
stable, because  the  warrant  was  in  a  matter 
within  the  jurisdiction  of  the  justice  ;  but  if 
6O1*]  a  justice  of  the  peace  *makes  a  warrant 
in  a  case  which  is  plainly  out  of  his  jurisdiction, 
such  warrant  is  no  justification  to  a  constable. 
The  justice  was  held  responsible,  because  it 
was  his  duty  first  to  have  distrained  the  goods 
of  the  perso'n  convicted,  as  I  infer  from  the  re- 
port. It  does  not  interfere  with  the  principle 
of  Percival  v.  Jones.  There  must  be  a  juris- 
diction of  the  process  as  well  as  of  the  person 
and  cause,  2  Wilsrf,  386;  and  an  action  was  ad- 
judged to  lie  against  the  Vice- Chancellor  of  Ox- 
ford, Smith  v.  Bouchier,  2  8tr.,  993,  994,  who 
had  issued  a  warrant  upon  a  defective  oath. 
He  was  not  authorized  to  issue  a  warrant,  un- 
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less  the  plaintiff  swore  that  he  believed  the  de- 
fendant would  run  away.  The  plaintiff  swore 
that  he  suspected  the  defendant  would  run 
away,  and  the  plaintiff  recovered  against  the 
judge, the  party  and  the  officer.  The  whole  was 
a  nullity.  Sir  John  Strange  says  that  the  officer 
might  have  been  excused,  if  they  had  pleaded 
separately;  but  the  court  in  Perrin  v.  Proctor, 
2  Wils.,  385,  say  that  he  could  not,  as  the 
whole  was  a  nullity.  The  Vice- Chancellor  had 
no  jurisdiction  of  the  process  of  warrant  with- 
out the  oath  required;  and  a  different  oath 
was  the  same  as  no  oath  at  all.  Under  our 
statute,  the  justice  has  jurisdiction  of  the  proc- 
ess of  warrant  without  oath,  as  well  as  sum- 
mons. In  certain  cases  an  oath  must  be  made 
before  a  warrant  can  legally  issue;  a  constable 
is  not  to  inquire,  when  he  receives  a  warrant, 
whether  the  defendant  is  a  freeholder,  and  if 
so,  whether  an  oath  has  been  made,  any  more 
than  he  is  to  inquire  whether  the  plaintiff  is  a 
non-resident,  and  has  given  security  for  the 
costs.  In  Warner  v.  Sited,  10  Johns.,  138,  it 
was  held  that  a  constable  was  protected  by  a. 
mittimus,  issued  by  a  Court  of  Special  Sessions, 
although  the  conviction  upon  which  it  is- 
sued was  erroneous.  In  Curry  v.  Pringle,  11 
Johns.,  444,  a  warrant  had  been  issued  with- 
out oath,  against  a  person  having  a  family,  and 
the  action  was  brought  against  the  plaintiff  in 
this  suit  before  the  justice.  Mr.  Justice  Yates, 
who  delivered  the  opinion  of  the  court,  says  ; 
"  From  the  facts  of  the  case,  it  is  evident  that 
those  proceedings  were  had  on  the  suggestion 
and  at  the  instance  of  the  defendant  in  whose 
favor  the  process  issued,  which  must  be  deemed 
to  *have  been  done  at  his  peril."  He  [*6O2 
adds  :  "It  might  perhaps  have  been  otherwise, 
if  the  justice,  as  the  agent  of  the  defendant, 
had  voluntarily  and  officiously  issued  the  war- 
rant, without  any  direct  authority  for  that  pur- 
pose." It  had  been  decided  in  Percival  v.  Jones, 
that  where  the  justice  had  acted  officiously, 
and  had  transcended  his  jurisdiction,  he  was 
liable;  and  in  Taylor  v.  Trask,  7  Cow.,  250,  it 
was  held  that  in  such  a  case  the  justice  alone 
was  liable,  and  not  the  plaintiff  before  him, 
unless  it  appeared  to  be  his  act;  and  whether 
his  act  or  not,  should  not  depend  on  the  gen- 
eral intendment  of  law,  but  a  positive  request 
or  direction  should  be  shown. 

The  case  of  Gold  v.  Bis/tell,  1  Wend.,  210, 
was,  like  this,  an  action  of  false  imprisonment, 
founded  on  an  arrest  upon  a  warrant  against  a 
freeholder,  issued  without  oath.  That,  how- 
ever, was  against  the  party  alone,  and  not  the 
magistrate.  In  delivering  the  opinion  of  the 
court,  I  stated  that  "without  the  oath  the  jus- 
tice has  no  jurisdiction  over  the  person  of  the 
defendant;  and  all  parties  concerned  in  an  ar- 
rest under  such  process  are  trespassers."  So 
broad  a  proposition  was  not  called  for  ;  as  far 
as  it  was  applicable  to  the  suit  then  to  be  de- 
cided, it  was  undoubtedly  correct ;  but  as  re- 
spects ministerial  officers,  it  must  be  subject 
to  qualifications.  I  am  inclined  to  think  the 
true  rule  is  laid  down  in  Percival  v.  Jones,  that 
ministerial  officers  are  not  responsible  for  ex- 
ecuting any  process,  regular  on  its  face,  so  long 
as  the  court  from  which  it  issues  has  general 
jurisdiction  to  award  such  process.  In  that 
case  the  court  considered  a  justice,  when  mak- 
ing out  process  by  direction  of  the  party,  as 
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acting  ministerially  or  as  clerk  of  the  party;  and 
that  is  was  very  essential  that  the  justice,  when 
acting  in  good  faith,  should  be  protected  ; 
"for,"  the  court  say,  "  it  would  be  intolerable 
to  impose  on  him  the  necessity  of  knowing, 
officially,  the  property  or  circumstances  of  ev- 
ery person  in  the  community;"  and  they  there- 
fore conclude  that  process  must  be  issued  at 
the  peril  of  the  party  demanding  it.  In  that 
case,  however,  the  justice  was  held  liable,  be- 
cause he  acted  officiously,  and  not  under  the 
direction  of  the  party.  Here  the  justice  acted 
under  the  direction  of  the  party,  and  had  no 
6O3*]  means  of  knowing  that  *he  was  acting 
incorrectly;  he  ought,  therefore,  according  to 
that  case,  to  be  excused. 

In  issuing  process  at  the  request  of  the  par- 
ty, a  justice  acts  ministerially,  and  is  justified 
in  issuing  any  process  within  his  jurisdiction 
which  is  demanded  by  a  party,  provided  the 
justice  acts  in  good  faith.  Should  he  know- 
ingly issue  a  warrant  against  the  provisions  of 
the  Statute,  he  would  be  amenable  in  an  ac- 
tion. In  this  case  the  justice  acted  bona  fide, 
for  aught  appearing  in  the  case. 

Judgment  for  plaintiff,  against  MuUiner,  and 
in  favor  of  the  defendant  Moores. 

Cited  in-16  Wend.,  35,  566  ;  20  N.  Y.,  302 ;  5  Lans., 
259 ;  4  Hun,  345 ;  14  Barb.,  99 ;  16  Barb.,  307  ;  38  Barb., 
347;  2  Abb.  Pr.,  472;  17  Abb.  Pr.,  247  ;  40  Am.  Dec., 
48  (1  Doug.,  199). 


EVERETT 

v. 
COFFIN  &  CART  WRIGHT. 

Bailment — Delivery  of  Freight  to  Other  than 
Consignor — Trover  against  Party  Receiving — 
Lien  of  Master  of  Vessel  on  Cargo  for  Fi'eight 
— Is  Assignable — Lien,  7tow  Waived. 

The  master  of  a  brig,  having  a  cargo  on  board,  ob- 
tained at  New  Orleans,  consigned  to  merchants  at 
N.  Y.,  put  into  Norfolk  in  distress :  sold  part  of  the 
cargo  to  pay  the  expenses  of  the  vessel ;  procured 
the  residue  to  be  transferred  to  another  vessel ;  ob- 
tained a  bill  of  lading  for  the  delivery  of  the  cargo 
to  himself  in  N.  Y.;  and  on  its  arrival,  instead  of  de- 
livering it  to  the  original  consignees,directed  it  to  be 
delivered  to  other  persons,  who  sold  it,  and  received 
the  money.  In  an  action  of  trover,  by  the  owner 
against  the  persons  thus  receiving  the  cargo,  it  was 
held,  that  they  were  liable  to  respond  for  its  value, 
notwithstanding  they  acted  without  fraud,  and  in 
ignorance  of  the  rights  of  the  true  owner. 

An  admission  by  a  defendant,  in  an  action  of  tro- 
ver, that  the  property  claimed  had  come  to  his  pos- 
session, that  he  had  sold  it  and  received  the  money 
for  it,  is  sufficient  evidence  of  conversion,  to  main- 
tain trover,  without  showing  a  demand  and  refusal. 

The  lien  of  a  master  of  a  vessel  on  a  cargo,  for 
freight  and  charges,  may  be  assigned ;  and  an  action 
of  trover  for  the  cargo  cannot  be  maintained  against 
the  assignee,  unless  before  suit  brought  the  lien  be 
discharged,  or  a  tender,  in  satisfaction,  made. 

A  lien  is  not  waived  by  the  mere  omission  to  place 
the  refusal  to  deliver  or  account,  on  the  specific 
ground  of  lien.  The  doctrine  that  a  party  shall  not, 
be  permitted  at  the  trial  to  assume  a  distinct  ground 
of  defense  from  that  set  up  when  a  demand  is  made, 
applies  only  where  he  puts  his  right  upon  some  dis- 
tinct ground  at  the  time  of  demand,  and  not  when 
he  merely  omits  to  assert  the  ground  relied  upon  at 
the  trial. 

Citations— 1  Johns.  Cas.,  406;  2  Johns.  Cas.,  411 ;  2 
Bins:.,  23 :  9  Com.  L.  R.,  303 ;  2  Ld.  Raym.,  752,  867 :  2 
Saund.  47,  57,  e ;  1  Salk.  388 ;  2  Show.,  161 ;  Cro.  Eliz., 
271 :  Bull.  N.  P.,  45 ;  3  Bulst.,  269  ;  3  Camp.,  360 ;  2 
Phil.  Ev.,  121. 123 :  4  Maule  &  S.,  259:  6  East,  538  ;  1 
Burr..  20;  2  Str.,  813. 
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THIS  was  an  action  of  trover,  tried  at  the 
N.  Y.  Circuit,  in  Jan.,  1828,  before  the 
Hon.   Ogden   Edwards,   one   of   the    Circuit 
Judges. 

*The  plaintiff  produced  a  bill  of  lading[*6O4: 
signed  by  William  Collins,  master  of  the  brig^ 
Dove,  at  New  Orleans,  Aug.  27,  1825,  acknowl- 
edging that  Bridge  &  Vose  had  shipped  on  board 
the  brig  bound  to  N.  Y.,  179  pigsof  lead, weigh- 
ing 12,012  Ibs.  to  be  delivered  at  the  Port  of  N. 
Y.  (the  danger  of  the  seas  only  excepted),  unto 
Messrs.  Tufts,  Eveleth  and  Burrell,  or  to  their 
assigns;  they  paying  freight,  etc.  The  plaintiff 
also  produced  a  letter  from  Messrs.  Bridge  & 
Vose,  dated  Aug.  29,  1825,  addressed  to  and  re- 
ceived by  Messrs.  Tufts,  Eveleth  and  Burrell, 
on  or  about  Oct.  6,  1825,  informing  them  that 
Messrs.  Bridge  &  Vose  had  shipped  to  their  ad- 
dress per  the  brig  Dove, 179  pigs  of  lead,  weigh- 
nig  12,012  Ibs.  on  account  and  risk  of  Mr.  Otis 
Everett,  of  Boston.  This  letter  was  read  on  the 
trial,  in  pursuance  of  a  stipulation  that  it  might 
be  read,  "  subject  to  all  just  exceptions."  The 
counsel  for  the  defendants  objected  to  its  admis- 
sibility,  as  evidence  of  any  fact  contained  in  it. 
The  judge  overruled  the  objection,  and  it  was 
read  in  evidence.  It  was  then  proved  that  in  the 
autumn  of  1825,  the  brig  Dove  arrived  at  Nor- 
folk in  distress  ;that  a  portion  of  the  lead  shipped 
on  board  of  her  was  sold  to  pay  part  of  the  ex- 
penses of  the  brig  and  cargo,  and  the  balance 
was  transferred  by  one  Frederick  Myers.a  mer- 
chant, to  the  schooner  Dusty  Miller,  Johnson, 
master,  bound  to  N.  Y.,  and  a  bill  of  lading- 
taken,  to  deliver  the  same  to  Captain  Collins, 
former  master  of  the  brig  Dove.  The  quantity- 
shipped  on  board  The  Dusty  Miller  was  141 
pigs,  which  was  delivered  by  Capt.  Johnson, 
by  the  order  of  Collins,  to  the  defendants  in 
this  cause.  Tuf  ts.one  of  the  original  consignees, 
called  on  the  defendants,  who  showed  him  the 
bill  of  lading  of  the  lead  shipped  from  Norfolk 
by  Myers,  consigned  to  Collins,  and  by  him  in- 
dorsed, and  told  him  that  the  lead  had  been  re- 
ceived and  sold  by  them  at  6|  cents  per  Ib. ,  and 
that  they  had  received  the  money  for  it ;  that 
the  contract  of  sale  was  made  by  Collins;  that 
they  had  become  responsible  for  the  freight  and 
average,  and  had  advanced  money  to  Collins. 
On  this  evidence  the  plaintiff  rested,  and  the 
judge  nonsuited  him,  on  the  ground  that  unless 
fraud  was  shown  in  the  defendants,  or  notice 
to  them  of  the  plaintiff's  rights  prior  to  the  sale 
of  *the  property,  the  plaintiff  was  not  [*6O5 
entitled  to  recover.  The  plaintiff  excepted,  and 
now  moved  for  a  new  trial. 

Mr.  D.  D.  Field,  for  plaintiff.  The  prop- 
erty of  the  plaintiff  in  the  lead  was  sufficiently 
proved.  The  defendants  had  no  lien  ;  the  right 
to  retain  for  freight  and  average  is  confined  to 
the  master,  and  could  not  be  transferred  to  an- 
other. 3  Barn.  &  Aid.,  616.  It  did  not  appear 
that  the  defendants  had  paid  the  freight,  or  be- 
come responsible  for  it  ;  and  at  all  events,  such 
was  not  the  ground  of  refusal  relied  on  to  de- 
liver the  lead.  3  Camp.,  360;  2  Johns.  C..  411. 
If  the  defendants  had  become  responsible  for 
the  freight,  it  was  a  voluntary  act,  and  cannot 
be  set  up  in  opposition  to  the  plaintiff's  rights. 
No  demand  is  necessary,  where  a  defendant  ob- 
tains the  possession  of  property  wrongfully.  1 
Johns.  C.,  406.  Collins  was  an  agent  for  a 
special  purpose,  and  could  transfer  no  title  to 
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the  defendants,  or  any  other  person.  6  Mass., 
422  ;  5  Esp.,  88  ;  1  Camp.,  410  ;  2  Phil.  Ev., 
123  ;  6  Johns.,  44  ;  2  Mass.,  398  ;  Bull.  N.  P., 
32;  1  Wils.,  328;  4  Maule.  &  S.,  259;  1  Burr., 
20 ;  3  Barn.  &  Aid.,  616  ;  5  Id.,  617  ;  Paley, 
Ag.,  262. 

Mr.  C.  Baldwin,  for  defendants.  The 
plaintiff  failed  in  proving  property.  But  if  the 
evidence  of  property  be  deemed  sufficient,  an 
action  would  not  lie  until  tender  of  the  freight, 
average  and  charges.  Collins  had  a  lien,  and 
might  transfer  the  bill  of  lading  in  preservation 
of  his  rights,  and  the  lien  passed  with  such 
transfer.  The  lien  of  Collins  was  not  personal; 
he  was  not  a  factor,  nor  are  the  defendants  fac- 
tors. The  doctrine  of  factorship  did  not  apply; 
the  defendants  were  mere  commission  mer- 
chants, acting  as  agents  of  Collins,  and  in 
utter  ignorance  of  the  rights  of  the  plaintiff. 
Absolute  responsibiltv  is  equivalent  to  actual 
payment.  The  defendants  were  accountable  to 
Collins  ;  they  did  what  was  tantamount  to  in- 
sisting upon  a  lien  ;  they  stated  the  facts  as  they 
existed.  No  demand  of  the  lead  was  made  ; 
there  was  an  inquiry  simply,  respecting  it,  and 
all  the  information  possessed  by  the  defendants 
was  given.  The  freight  should  have  been  ten- 
dered. 3  Stark.,  172  ;  1  Id.,  150  ;  3  Barn.  & 
6O6*]  *C.,  342;  5  Taunt.,  175;  2  Bing.,  23;  2 
T.  R.,750.  If  the  defendants  are  held  responsi- 
ble, there  is  an  end  to  all  commercial  transac- 
tions. 

Mr.  R.  Sedgwick,  in  reply.  When  a  party 
has  incapacitated  himself  from  complying,  a 
•demand  need  not  be  made.  1  Camp.,  410  ;  2 
Phil.  Ev.,  123  ;  2  Cai.  Gas.,  200.  Trover  lies 
against  any  one  who  has  in  his  possession  the 
goods  of  another  by  delivery,  finding  or  other- 
wise ;  or  sells  or  makes  use  of  them  without  his 
consent,  or  refuses  to  deliver  them  on  demand. 
Bull.  N.  P.,  32  ;  Salk.  283;  1  Burr.,  452.  The 
argument  on  the  other  side  strikes  at  the  root 
of  this  principle.  The  very  question,  however, 
presented  by  this  case  was  decided  in  Stevens 
v.  Elwall,  4  Maule  &  S..  259,  where  it  was  held 
that  disposing  or  assuming  to  dispose  of  an- 
other man's  goods,  is  the  gist  of  the  action  of 
trover,  and  that  it  is  no  answer  for  the  defend- 
ant, that  he  acted  under  instructions  from  an- 
other, who  had  himself  no  authority.  See,  also, 
1  Wils.,  328.  As  to  the  argument  of  embarrass- 
ment to  commercial  transactions,  the  peint  to 
be  decided  is,  which  of  two  innocent  persons 
shall  suffer,  the  original  owner,  or  another. 
The  claim  of  lien  may  be  considered  and  set- 
tled by  the  jury. 

By  the  Court,  Sutherland,  J.  It  was  proved 
by  competent  and  sufficient  evidence,  that  the 
plaintiff  was  the  owner  of  the  property  in  ques- 
tion. The  bill  of  lading  itself,  as  against  Col- 
lins, for  whose  benefit  the  defendants  received 
and  disposed  of  the  property,  would  be,  prima 
fade,  sufficient  to  establish  the  title  of  the 
plaintiff.  The  bill  states  that  the  lead  was  re- 
ceived by  Bridge  &  Vose  on  account  and  risk 
of  Mr.  Otis  Everett  of  Boston.  In  addition  to 
this,  we  have  the  letter  of  Bridge  &  Vose  (by 
whom  the  lead  was  shipped  at  New  Orleans, 
and  in  whose  possession  it  of  course  then  was), 
addressed  to  the  consignees,  Tufts  &  Co.,  in 
which  they  distinctly  state  that  the  lead  be- 
longed to  Mr.  Everett,  directing  them  to  receive 
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and  obey  his  instructions  respecting  it.  I  per- 
ceive no  objection  to  the  competency  of  the  let- 
ter as  evidence.  It  is  an  admission  of  Bridge 
&  Vose,  who  are  to  be  considered  the  legal 
owners  of  the  property  previous  to  its  ship- 
ment *at  N.  O.,  that  upon  such  ship-  [*6O7 
ment,  if  not  before,  it  became  the  property  of 
Everett,  the  plaintiff.  The  truth  probably  was, 
however,  that  it  was  purchased  by  Bridge  & 
Vose,  as  the  agents  of  Everett,  and  with  his 
funds.  Whatever  the  fact  may  have  been,  it  is 
in  no  respect  material.  Neither  Collins  nor  the 
defendants  pretended  to  have  had  any  interest 
in  the  lead  before  it  was  shipped  from  N.  O. 
All  their  rights  grow  out  of  subsequent  events, 
and  do  not  draw  in  question  the  original  title 
to  the  property. 

That  the  lead  received  and  disposed  of  by 
the  defendants,  was  a  part  of  the  lead  shipped 
by  Vose  &  Bridge,  and  which  is  shown  to  have 
belonged  to  the  plaintiff,  there  can  be  no  rea- 
sonable doubt,  upon  the  evidence  in  the  case. 

The  evidence  of  demand  and  refusal  was 
sufficient,  under  the  circumstances  of  the  case. 
One  of  the  defendants  admitted  to  the  witness 
Tufts,  who  went  to  ascertain  what  had  become 
of  the  lead,  that  it  had  come  to  their  posses- 
sion, that  they  had  sold  it  and  received  the 
money  for  it.  A  more  formal  demand,  after 
such  an  admission,  was  not  necessary.  La 
Place  v.  Aupoix,  1  Johns.  Gas.,  406,  and  cases 
cited.  Tufts  was  one  of  the  original  consign- 
ees of  the  lead,  and  had  full  legal  authority  to 
do  all  that  he  did  ;  and  it  is  not  pretended  that 
the  defendants  were  ignorant  of  his  character, 
or  doubted  his  authority. 

But  I  am  inclined  to  think  the  defendants 
had  a  lien  on  the  lead,  for  the  freight,  average 
and  charges,  which  the  plaintiff  was  bound  to 
have  paid  or  tendered,  before  he  commenced 
his  action.  Capt.  Collins  undoubtedly  had 
such  lien  when  he  transferred  the  bill  of  lad- 
ing to  the  defendants,  and  the  lien  passed  with 
it.  The  lead  was  consigned  to  Capt.  Collins 
or  order  on  its  last  shipment  from  Norfolk, 
probably  for  the  purpose  of  enabling  him  to 
enforce  his  lien  for  the  previous  freight,  etc. 
This  bill  of  lading  appears  to  have  been  as- 
signed to  the  defendants,  who  paid  or  became 
responsible  for  the  freight  and  charges.  That 
a  master  of  a  vessel  has  a  general  lien  of  this 
description,  which  will  pass  by  assignment,  is 
not  denied.  It  is  recognized  in  all  the  cases. 
2  Johns.  Gas.,  411.  The  subsequent  fraudu- 
lent conduct  of  Capt.  Collins,  in  relation  to 
these  goods,  cannot  *devest  or  affect  [*6O8 
the  right  which  the  defendants  had  previously 
acquired,by  virtue  of  their  lien  for  the  freight, 
etc. 

But  it  is  said  that  the  defendants  waived 
their  lien  by  not  putting  themselves  upon  that 
ground,  when  the  demand  was  made.  There 
are  a  variety  of  cases  in  which  it  has  been  held 
that  a  defendant  cannot  defeat  an  action  of 
this  kind,  by  setting  up  at  the  trial  a  right  to 
detain  the  goods  on  the  ground  of  a  special 
lien,  when  he  assumed  a  totally  distinct 
ground  at  the  time  of  the  demand  made. 
Boardmanv.  Sill,  1  Camp.,  410.  note;  Judah 
v.  Kemp,  2  Johns.  Gas.,  411;  2  Bing.,  23;  9 
Com.  L.  R.,  302,  S.  C.  But  it  will  be  found 
that  wherever  this  doctrine  has  been  applied, 
the  defendant  not  merely  omitted  to  assert  his 
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lien,  but  put  his  right  distinctly  upon  some 
other  ground.  Such  was  the  case  in  Board- 
man  v.  Sill,  and  in  Judah  v.  Kemp,  but  in 
White  v.  Garner,  2  Bing.,  23,  the  defendant, 
when  the  property  was  demanded  from  him, 
replied,  "that  he  might  as  well  give  up  every 
transaction  of  his  life,"  as  give  up  those  goods. 
This  was  held  to  be  no  waiver  of  his  lien;  it 
did  not  necessarilv  imply  the  asserting  a  right 
on  his  part  to  retain  them  on  another  and  dis- 
tinct ground.  In  the  case  at  bar,  the  defend- 
fendants  to  whom  the  application  was  made, 
stated  frankly,  and  for  aught  that  appears, 
truly,  all  the  facts  connected  with  their  agency 
in  relation  to  the  property;  and  among  other 
things  that  they  had  become  responsible  for 
the  freight  and  average,  and  had  advanced 
money  to  Collins,  as  I  should  infer,  on  that  ac- 
count. They  take  no  distinct  ground,  but 
state  all  the  facts,  and  from  the  fact  stated,  it 
might  as  fairly  be  inferred  that  they  relied 
upon  a  special  lien,  as  on  any  other  ground  of 
defense.  This  was  no  waiver  of  their  lien. 

It  is  a  good  defense  to  an  action  of  trover, 
that  the  defendant  had  a  right  to  detain  the 
goods  under  a  lien;  unless  the  plaintiff  shows 
that  at  the  time  of  the  demand,  he  offered  to 
discharge  the  defendant's  claim,  and  made  a 
formal  tender  of  satisfaction.  The  defendant 
in  such  a  case  has  a  right  to  detain  the  goods 
until  his  lien  is  discharged.  He  is  not  bound 
to  relinquish  his  security  and  avail  himself  of 
his  claim,  by  way  of  offset  or  in  mitigation  of 
damages.  The  plaintiff's  right  of  action  is  not 
complete  until  the  lien  is  satisfied.  2  Ld. 
6O9*]  *Raym.,  752,  867;  2  Saund.,  47  e;  1 
Salk.,  388;  2  Show.,  161;  Cro.  Eliz.,  271; 
Bull.  N.  P.,  45;  3  Bulst.,  269;  3  Camp.,  360; 
2  Phil.  Ev.,  123. 

It  is  no  defense  in  this  action,  under  the  Cir- 
cumstances disclosed  in  this  case,  that  the  de- 
fendants, in  disposing  of  the  plaintiff's  prop- 
erty, acted  without  fraud,  and  in  ignorance  of 
the  plaintiff's  rights.  It  has  been  held  that 
trover  lies  against  a  servant  who  disposes  of 
goods  belonging  to  another,  to  his  master's  use, 
whether  he  acts  with  or  without  authority  from 
his  master  in  so  doing.  Perkins  v.  Smith,  1 
Wils.,  328;  Stephens  v.  Elwett,  4  Maule  &  S., 
259.  The  disposing  or  assuming  to  dispose  of 
another  man's  goods,  without  his  authority,  is 
the  gist  of  this  action;  and  it  is  no  answer  for 
the  defendants,  that  they  acted  under  instruc- 
tions from  another,  who  had  himself  no  au- 
thority. Ld.  Ellenborough,  in  Stephens  v.  El- 
viall,  4  Maule  &  S.,  259;  6  East,  538;  1  Burr., 
20;  2Str.,813;  2Saund.,47e;  2 Phil.  Ev.,  121 
etseq.  and  notes  referring  to  the  American  cases. 
I  did  not  understand  the  counsel  for  the  de- 
fendants to  contend  that  Collins  had  any  right 
to  sell  and  dispose  of  these  goods.  He  most  cer- 
tainly had  not,  and  could  confer  no  authority 
upon  the  defendants  to  do  so.  The  precise  re- 
lation in  which  the  defendants  stood  to  Collins 
does  not  appear;  but  whatever  they  did  in  re- 
lation to  these  goods,  was  done  under  his  direc- 
tions and  for  his  benefit.  It  may  be  questiona- 
ble whether  they  acted  in  any  other  capacity 
than  as  his  servants  or  agents  in  the  particular 
transaction. 

I  see  no  objection  to  the  plaintiff's  recovery, 
except  the  special  lien  of  the  defendants  for 
freight  and  charges;  but  that  is  fatal  to  this 
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action,  and  the  plaintiff  was,  therefore,  prop- 
erly nonsuited. 
Motion  to  set  aside  nonsuit  denied. 

Cited  in— 10  Wend.,402 ;  11  Wend.,  78,  81 ;  14  Wend., 
204 ;  15  Wend.,  475 ;  22  Wend.,  295 ;  5  Den.,  250 ;  10  N. 
Y.,  339 :  31  N.  Y.,  493 ;  39  N.  Y.,  447 ;  27  Hun,  418  ;  9 
Barb.,  243 ;  40  Barb.,  405 ;  2  Sand.,  67 ;  5  Bos.,  130  ;  1 
Sweeny,  449 ;  2  Co.  K.,  32 :  2  Black,  388 ;  1  Cliff.,  381 ; 
78  111.,  64;  23Cal.,  511. 


*BEARDSLEY0.  WARNER.  [*61O 

Principal  and  Surety — Liability  of  Indorser  of 
Promissory  Note  Owen  as  Collateral  Security 
— Attachment  against  Principal — Discharge 
of  Surety — Receiver. 

An  indorser  of  a  promissory  note,  given  as  collat- 
eral security  for  the  payment  of  a  sum  of  money 
directed  by  an  order  of  the  Court  of  Chancery  to  be 
paid  by  the  maker  on  pain  of  attachment,  has  no 
right  to  require  the  creditor  to  enforce  the  attach- 
ment, previous  to  calling  on  him  for  payment. 

The  principle  of  law  that  a  surety  is  discharged, 
if  the  creditor  on  request  neglects  to  proceed 
against  a  principal,  solvent  at  the  time,  and  who 
subsequently  becomes  insolvent,  is  not  applicable 
to  the  case  of  an  indorser  of  a  promissory  note. 

A  receiver  of  an  estate  who  has  procured  such 
order,  may  take  collateral  security  for  the  payment 
of  the  debt ;  and  where  his  so  doing  is  manifestly 
for  the  benefit  of  the  fund,  it  will  be  presumed  that 
he  acted  by  direction  of  the  court,  unless  the  con- 
trary is  shown. 

A  surety  cannot  ask  the  use  of  the  securities  and 
remedies  of  the  creditor  to  enforce  payment  against 
the  principal,  without  tendering  an  indemnity 
against  all  costs  and  expenses ;  and  when  he  has 
been  offered  by  the  principal  the  benefit  of  the  rem- 
edies he  possessed,  he  is  without  excuse. 

Citations— 5  Wend.,  207,  501 ;  6  Cow..  465 ;  3  Mass., 
403 ;  13  Johns.,  174 ;  16  Johns.,  152 ;  3  Wend.,  216  ;  17 
Johns.,  393 ;  9  Cow..  206  ;  2  Bos.  &  P.,  62 :  4  Johns. 
Ch.,  132. 

rp  HIS  was  an  action  of  assumpsit,  tried  at  the 
JL  N.  Y.  Circuit  in  Oct.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  suit  was  against  the  defendant,  as  the 
indorser  of  a  promissory  note,  given  by  P.  G. 
Hildreth  to  Edmund  Elmendorf,  and  trans- 
ferred by  him  to  the  plaintiff  after  due.  El- 
mendorf, as  the  receiver  of  an  estate  in  which 
the  wife  of  the  plaintiff  was  interested,  ob- 
tained an  order  from  the  Chancellor.  Nov.  21, 
1823,  that  Hildreth  pay  into  court  $1,150,  the 
surplus  of  certain  real  estate  sold  by  him  as  a 
master  in  chancery,  in  20  days,  or  that  an  at- 
tachment issue  against  him.  On  Jan.  22, 1824, 
Hildreth  gave  to  Elmendorf  his  note,  indorsed 
by  the  defendant,  for  $912,  payable  in  90  days, 
as  collateral  security  for  the  payment  of  so 
much  of  the  money  ordered  to  be  paid  into 
court,  and  a  stipulation  was  entered  into  that 
all  further  proceedings  under  the  order  should 
be  stayed  until  the  note  became  due,  and  that 
the  arrangement  thus  made  should  not  inter- 
fere with  the  proceedings  under  the  order,  if 
the  note  should  not  be  paid,  nor  any  proceed- 
ings for  the  balance,  either  before  or  after  the 
note  became  due.  The  note  was  not  paid,  and 

NOTE. — Principal  and  surety— Discharge  of  surety 
—Notice,  of  creditor  to  sue  principal—What,  in  gen- 
eral, Witt  discharge  surety.  For  full  discussion,  see 
King  v.  Baldwin,  17  Johns.,  384,  note.  See,  further. 
Pain  v.  Packard,  13  Johns.,  174,  note;  Ludlow  v. 
Simond,  2  Cai.  Gas..  1,  note;  Walsh  v.  Bailie,  10 
Johns.,  180,  note ;  People  v.  Jansen,  7  Johns..  332, 
note ;  Powell  v.  Waters,  17  Johns.,  176,  note. 
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due  notice  of  non-payment  was  given.  After 
611*]  the  note  fell  due,  *various  interviews 
were  had  on  the  subject  of  the  demand  between 
Elmendorf  and  the  defendant,  who  offered  to 
renew  his  indorsement  from  time  to  time,  in 
case  Hildreth  would  make  partial  payments  ; 
but  insisted  that  unless  he  did  so,  Elmendorf 
should  proceed  with  the  attachment,  and  told 
him  that  he  would  hold  him  bound  to  exhaust 
the  remedy  by  attachment  before  resorting  to 
him,  and  that  if  he  was  sued  on  the  note,  he 
would  file  a  bill  in  equity  to  compel  Elmen- 
dorf to  resort  first  to  the  attachment.  At  one 
time  the  defendant  informed  Elmendorf  that 
Hildreth  was  an  officer  of  an  insurance  com- 
pany, and  could  pay  if  pressed  with  the  attach- 
ment. In  one  of  the  interviews,  Elmendorf 
offered  the  defendant  to  let  him,  being  a  coun- 
selor of  the  Court  of  Chancery,  take  put  the 
attachment  and  execute  it  against  Hildreth, 
which  the  defendant  declined  to  do.  Hildreth 
was  insolvent  when  the  note  was  given,  and 
his  circumstances  have  since  been  growing 
worse;  he  had,  however,  many  friends  in  1824, 
and  it  was  proved  that  had  the  attachment  is- 
sued, those  friends  would  probably  have  come 
forward  and  prevented  his  confinement  under 
the  attachment.  The  jury,  under  the  charge 
of  the  judge,  found  a  verdict  for  the  plaintiff 
for  the  balance  claimed,  partial  payments  hav- 
ing been  made.  The  defendant  excepted  to 
the  charge  of  the  judge,  and  now  moved  for  a 
new  trial. 

Mr.  H.  W.  Warner,  for  defendant. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff. 

By  tlie  Court.  One  ground  of  objection 
urged  to  a  recovery  in  this  case  is,  that  the  note 
was  void  in  its  origin.  The  receiver,  it  is  said, 
was  a  purely  ministerial  officer,  and  had  noth- 
ing to  do;  and, without  direction  from  the  Court 
of  Chancery,  could  do  nothing  but  receive 
the  money  from  Hildreth,  or  proceed  with  the 
attachment  to  enforce  its  payment.  If  this  ob- 
jection could  be  well  made,  it  does  not  appear 
very  gracious,  coming  as  it  does  from  the  de- 
fendant, if  he  was,  as  he  contends,  a  party  to 
the  agreement,  and  claims  the  benefit  of  that 
part  of  it  which  reserved  a  resort  to  the  attach- 
ment. Without  deciding  that  if  the  receiver 
<512*1  had  acted  *withoutthe  advice  or  direc- 
tion of  the  court,  it  would  be  with  the  defend- 
ant to  impugn  his  conduct,  we  think  that  it  is 
not  shown  that  he  acted  against  his  duty.  If 
the  general  power  with  which  he  was  invested 
would  not  authorize  him  in  any  instance  to 
take  security  for  the  fund  which  it  was  his 
duty  to  collect,  we  will  presume,  where  he  has 
obtained  security  while  it  was  in  the  hands  of 
a  bankrupt,  that  he  has  acted  in  so  doing  by 
the  particular  direction  of  the  court  from  which 
his  authority  is  derived,  especially  when  the 
objection  comes  from  one  who  has  no  interest 
in  the  fund.  What  is  done  so  manifestly  for 
the  benefit  of  the  fund  will  be  presumed, until 
it  otherwise  appears,  to  be  done  by  the  consent 
of  the  court,  the  guardian  of  the  fund  and  the 
scource  of  the  receiver's  power.  We  cannot 
concede  that  this  case  falls  within  the  rule  ap- 
plicable to  notes  and  obligations  given  to  sher- 
iffs and  ministerial  officers,  for  not  executing 
process  in  their  hands.  Such  contracts  are  held 
1212 


void,  because  they  are  against  an  express  law, 
or  most  obvious  duty  ;  whilst  the  duty  of  a  re- 
ceiver varies  with  the  instructions  which  he 
may  receive  from  the  court.  But  if  the  anal- 
ogy held,  it  would  avail  nothing  for  the  de- 
fense. It  is  admitted  that  the  attachment  is 
tantamount  to  a  ca.  sa.  If  a  sheriff  receives  a 
note  on  a  ca.  sa.,  the  plaintiff  may,  if  he  please, 
affirm  the  act,  and  the  note  is  valid  in  his  hands. 
Townsend  v.  Olin,  5  Wend.,  207;  Armstrong  v. 
Garrow,  6  Cow.,  465  ;  3  Mass.,  403. 

The  defendant  has  not  shown  that  he  was  a 
party  to  that  part  of  the  arrangement  by  which 
the  proceedings  relative  to  the  attachment  were 
kept  on  foot,  and  the  right  to  enforce  the  or- 
der of  the  Chancellor  reserved, if  the  note  should 
not  be  paid  ;  he  is,  therefore,  to  be  viewed  in 
no  other  light  than  as  an  indorser.  We  were 
referred  to  many  authorities  showing  the  duties 
of  a  creditor  towards  the  surety  of  his  debtor. 
Most  of  the  positions  contended  for  by  the  de- 
fendant are  not  denied,  but  it  is  believed  they 
are  but  partially  applicable  to  this  case.  The 
defendant  asks  for  the  unlimited  application 
of  the  doctrine  of  the  case  of  Pain  v.  Packard, 
13  Johns.,  174,  which  is,  that  if  an  obligee  or 
holder  of  a  note  is  requested  by  the  surety  to 
proceed  without  delay  and  collect  the  money 
of  the  principal,  who  is  then  solvent,  and  he 
neglects  to  comply  with  *the  request,  [*613 
and  the  principal  afterwards  becomes  insolv- 
ent, the  surety  is  exonerated.  It  has  been  ex- 
pressly decided  by  this  court, that  the  principle 
of  that  case  is  not  applicable, where  the  indors- 
er is  called  on  to  pay.  In  Trimble  v.  Thorne, 
16  Johns  ,  152,  it  is  said  :  "An  indorser, though 
in  the  nature  of  a  surety,  is  answerable  upon 
an  independent  contract,  and  it  is  his  duty  to 
take  up  the  bill  when  dishonored."  The  dis- 
tinction between  an  indorser  and  a  surety  is  so 
clear  in  some  respects,  that  it  cannot  be  need- 
ful to  run  it  out  by  any  illustrations  ;  but  in 
others  there  is  a  resemblance.  If  the  maker 
of  the  note  pays,  the  indorser  is  discharged 
from  his  contract  in  the  same  manner  as  is  a 
surety  by  the  principal's  paying.  If  the  cred- 
itor does  any  act  impairing  the  indorser's  right 
to  resort  to  the  maker  for  indemnity  for  what 
he  as  indorser  has  become  liable  to  pay,  he  can 
show  such  act  in  exoneration  of  himself  from 
his  engagement  to  the  creditor ;  but  the  in- 
dorser cannot  require  of  the  creditor  to  exhaust 
his  remedies  against  the  maker,  before  he  calls 
upon  him  to  perform  his  contract.  It  is  not  of 
the  essence  of  the  contract  between  the  holder 
and  indorser,  that  he  should  seek  payment 
from  the  maker,  and  not  of  the  indorser  only 
on  the  contingency  of  an  inability  on  the  part 
of  the  maker  to  pay.  17  Johns.,  393;  3  Wend., 
216.  The  moment  the  note  is  dishonored,  and 
notice  of  that  fact  duly  given  to  the  indorser, 
the  holder's  right  to  sue  him  is  perfect,  and 
this  right  is  not  impaired  as  long  as  he  remains 
passive.  9  Cow.,  206  ;  2  Bos.  &  P.,  62. 

The  inquiry  does  not  properly  arise  in  this 
case,  how  far  the  equitable  principle,  that  a 
surety,  who  pays  the  debt  of  his  principal,  fe 
entitled  to  be  substituted  in  the  place  of  the 
creditor,  as  to  all  the  securities  and  means  pos- 
sessed by  him  to  compel  payment  by  the  prin- 
cipal debtor,  is  applicable  to  an  indorser.  If 
a  surety  and  an  indorser  stand  on  the  same 
ground,  the  defendant  here  has  no  just  reasons 
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to  complain  that  these  securities  or  means  have 
been  withheld  from  him.  The  equitable  prin- 
ciple is,  that  the  surety  must  indemnify  the 
creditor  for  the  costs  and  expenses  to  which  he 
may  be  exposed,  by  the  use  of  the  creditor's 
security  and  means  for  his  benefit.  4  Johns. 
Ch.,  132.  If  a  Court  of  Chancery  would  not 
614*]  *have  compelled  Elmendorf  to  use  the 
attachment  for  the  defendant's  advantage  with- 
out being  indemnified,  the  defendant  could 
not  properly  require  the  same  thing,  without 
offering  to  indemnify  against  the  costs.  As 
the  costs  of  the  proceeding  against  the  maker 
of  a  note  cannot  be  collected  of  the  indorser, 
it  would  seem  to  be  unreasonable  that  the  hold- 
er, whose  right  to  receive  payment  is  perfect 
against  the  iudorser,  should  still  be  obliged  to 
go  against  the  maker,  and  incur  expenses  in  a 
proceeding  for  the  benefit  of  the  indorser,  until 
he  is  indemnified  by  him.  What  excuse  can 
the  defendant  make  for  not  accepting  the  offer 
to  let  him  use  the  attachment  ?  If  there  was 
no  right  to  resort  to  it,  then  Elmendorf  could 
be  under  no  obligation  to  attempt  to  use  it.  If 
it  could  be  legally  used,  then,  as  it  was  to  be 
used  for  the  defendant's  benefit,  he  ought  to 
incur  the  expense;  and  if  his  objection  to  using 
it  himself  was  on  account  of  the  expense,  it 
was  unreasonable.  Equity  only  requires  that 
the  surety  should  be  substituted,  he  defraying 
the  expense  and  running  the  risk  ;  and  the  of- 
fer in  this  case  was,  in  effect,  to  substitute  the 
defendant  in  the  place  of  Elmendorf.  The 
defendant's  requirement  was  the  more  unrea- 
sonable on  account  of  the  insolvency  of  Hil- 
dreth  ;  but  it  is  unnecessary  to  inquire  whether 
this  fact  would  have  constituted  an  excuse  for 
not  proceeding  to  issue  the  attachment,  because 
the  plaintiff  is  not  shown  to  be  in  a  situation 
to  need  any  such  excuse. 

Another  ground  of  defense  assumed  on  the 
argument  was,  that  the  validity  of  the  proceed- 
ings for  an  attachment  were  rendered  unavail- 
able to  the  defendant  by  the  transfer  of  the 
note.  There  are  two  answers  to  this  objection. 
The  defendant  cannot  interpose  such  objection, 
if  it  was  understood  when  the  note  was  given 
that  the  payee  was  at  liberty  to  negotiate  it ; 
and  the  fact  that  the  note  was  made  negotiable, 
unless  countervailed  by  some  proof  of  an  un- 
derstanding to  the  contrary,  establishes  the 
payee's  right  and  a  permission  to  transfer  it. 
If  he  might  dp  so  before  it  was  due,  that  right 
was  not  impaired  by  his  keeping  it  till  after  its 
maturity,  before  he  exercised  it.  But  the  more 
conclusive  answer  to  this  part  of  the  defense 
is,  that  the  transfer  is  merely  nominal;  the  ab- 
solute interests  of  the  parties  have  not  been 
615*]  *changed  ;  the  fund  in  the  hands  of 
Hildreth  belonged  to  the  plaintiff's  wife,  and 
Elmendorf  was  the  agent  to  collect  it.  He  took 
the  note  in  question,  and  transferred  it  to  the 
person  whom  Hildreth  knew  was  the  party  in 
in  interest ;  Hildreth  could  not,  therefore,  ob- 
ject to  the  issuing  of  the  attachment  on  the 
ground  of  the  transfer  of  the  note.  The  facts 
do  not  afford  a  pretense  for  saying  that  time 
wds  given  on  this  note  to  the  maker,  so  as  to 
exonerate  the  defendant.  5  Wend.,  501. 

New  trial  denied. 

Affirmed— 8  Wend.,  194. 

Cited  in— 21  Wend.,  504,  596 ;  66  N.  Y.,  273 :  23  Am. 
Rep.,  50 ;  5  Hun,  184 ;  5  Barb.,  462 ;  4  How.  Pr.,  162. 
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Negotiable  Paper —  When  Void  for  Failure  or  Il- 
legality of  Consideration — Note  Delivered  as  an 
Escrow  —  Evidence  of —  Partnership  Note — 
Pleading. 

The  want  of  illegality  of  consideration  of  a  note 
transferred  before  due  cannot  be  shown  in  an  ac- 
tion by  a  bona  fide  holder  without  notice,  except 
where  the  note  is  declared  void  by  statute,  as  when 
given  upon  an  usurious  consideration,  or  for  mon- 
ey lost  by  gaming;  and  it  was  accordingly  held,  in 
an  action  by  such  holder.that  the  defense  could  not 
be  set  up  that  the  note  was  delivered  as  an  escrow. 

Evidence  that  a  note  was  delivered  as  an  escrow, 
and  that  it  was  fraudulently  put  in  circulation,  is 
admissible;  and  when  the  fact  is  shown,  the  holder 
will  be  bound  to  prove  that  he  came  fairly  by  the 
note,  and  paid  value  for  it. 

A  note  given  on  the  purchase  of  real  estate,  held 
adversely,  is  not  void  by  statute. 

Where  a  note  is  adjudged  void  by  a  court  for  the 
want,  or  failure,  or  illegality  of  the  consideration, 
it  is  void  only  in  the  hands  of  the  original  holder, 
or  those  who  are  chargeable  with,  or  have  had  no- 
tice of  the  consideration. 

In  an  action  against  a  firm,  on  a  note  made  by  one 
of  the  partners  in  the  partnership  name,  it  is  not  in- 
cumbent on  the  plaintiff,  in  the  first  instance,  to 
show  that  the  note  was  given  for  a  partnership 
transaction. 

Where  a  promissory  note  is  stated  in  a  declara- 
tion to  have  been  made  by  the  defendants,  proof 
that  it  was  made  by  one  of  a  firm  in  the  partnership 
name,  supports  the  declaration. 

Citation— 4  Wend.,  412;  2  T.  R.,  70;  1  Str.,  674;  10 
Johns.,  231;  Chit.,  Bills,  104,  105;  3  Johns.  Gas.,  260, 
263. 

1?RROR  from  the  Monroe  C.  P.  This  was  an 
LJ  action  by  Parker,as  the  indorsee  of  a  prom- 
issory note  made  by  the  defendants.  The  dec- 
laration stated  that  the  defendants  on,  etc.,  at, 
etc.,  made  their  certain  note  in  writing,  bear- 
ing date,  etc.,  and  thereby  promised,  etc.  The 
plea  was  the  general  issue.  On  the  trial  of  the 
cause  the  plaintiff  produced  *the  note  [*616 
declared  on,  purporting  to  be  signed  "  Vallett 
&  Andrus,"  and  "  J.  N.  Stebbins  (surety)."  J. 
Vallett  and  L.  Andrus,  two  of  the  defendants 
in  the  cause,  were  partners  in  trade,  transac- 
ting business  under  the  name  and  firm  of  ' '  Val- 
lett &  Andrus."  The  name  of  the  firm  was 
subscribed  to  the  note  by  Vallett,  one  of  the 
firm.  The  defendants  objected  that  there  was 
a  variance  between  the  proof  and  the  declara- 
tion; and  the  declaration  described  the  note  as 
made  by  all  the  defendants,  whereas  the  proof 
showed  it  to  be  made  by  only  two  of  them;  and 
further,  that  the  plaintiff  was  not  entitled  to 
recover  against  the  firm  of  Vallett  &  Andrus, 
on  a  note  made  by  one  of  the  firm,  without 
showing  it  was  given  for  a  matter  relating  to  the 
partnership  business.  The  objection  was  over- 
ruled, and  the  note  was  read  in  evidence.  The 
defendants  offered  to  prove  that  the  note  was 
not  given  for  anything  relating  to  the  partner- 
ship business  of  Vallett  &  Andrus;  which  evi- 
dence was  objected  to  by  the  plaintiff,  and  re- 
jected by  the  court.unless  followed  up  by  proof 
that  the  plaintiff  purchased  the  note  with  no- 
tice of  the  fact  offered  to  be  proved,  or  that  it 

NOTE.  —  Negotiable  paper  — Rights  of  bona  fide 
holders.  See  Coddington  v.  Bay.  20  Johns.,  637,  note. 

As  to  diversion  of  accommodation  paper,  when 
valid  defense,  burden  of  proof,  see  Denniston  v. 
Bacon,  10  Johns.,  198,  note. 

As  to  when  consideration  may  be  inquired  into,  see 
Baker  v.  Arnold,  3  Cai.,  279,  note. 

As  to  rights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity,  see  Johnson  v.  Bloodgood,  1 
Johns,  (..'as.,  51,  note. 
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was  transferred  to  him  after  due.  The  defend- 
ants also  offered  to  prove  that  the  note  when 
made  was  delivered  to  a  third  person  as  an 
escrow,  and  that  he  had  fraudulently  put  it  in 
circulation;1  which  evidence  was  also  objected 
to,  and  rejected.  The  defendants  then  offered 
to  prove  that  the  note  was  given  for  part  of  the 
purchase  money  of  the  one  half  of  the  theater 
at  Rochester,  sold  and  conveyed  by  the  payee 
of  the  note  to  Vallett  &  Andrus  by  deed,  with 
covenant  of  warranty;  that  at  the  time  of  such 
sale  and  conveyance,  the  theater  was  held  ad- 
versely to  the  title  of  the  payee  of  the  note, 
and  that,  by  reason  of  such  adverse  possession, 
Vallett  &  Andrus  had  not  been  able  to  obtain 
possession  of  the  theater.  This  evidence  was 
also  objected  to  and  overruled,  unless  followed 
up  by  proof  of  notice  to  the  plaintiff,  or  of  a 
transfer  of  the  note  after  due.  To  all  which 
decisions  the  defendants  excepted.  The  de- 
fendants then  called  witnesses  to  prove  notice 
to  the  plaintiff  of  the  facts  offered  as  above  to 
be  proved,  or  that  the  note  was  transferred  af- 
ter due;  but  instead  of  succeeding  in  so  doing, 
one  of  their  own  witnesses  proved  that  the  note 
617*]  was  bought  *by  the  plaintiff  for  full 
consideration  in  the  ordinary  course  of  busi- 
ness before  due,  and  without  notice  of  the  cir- 
cumstances relating  to  it.  The  jury  found  for 
the  plaintiff,  on  which  verdict  judgment  was 
entered,  and  the  defendants  sued  out  a  writ  of 
error. 

Mr.  S.  Boughton,  for  plaintiff  in  error,  in- 
sisted upon  the  several  points  raised  in  the 
court  below,  but  particularly  relied  upon  the 
following:  1.  That  the  court  erred  in  rejecting 
the  evidence  offered  to  show  that  the  note  was 
delivered  as  an  escrow,  and  that  it  had  been 
fraudulently  put  in  circulation;  and  2.  In  re- 
jecting the  evidence  that  it  was  given  on  the 
purchase  of  real  estate,  which  at  the  time  was 
held  adversely.  In  support  of  the  first  point, 
he  argued  that  the  delivery  of  a  note  was  es- 
sential to  its  validity,  and  until  the  condition 
was  complied  with  on  which  it  was  delivered 
as  an  escrow,  it  was  as  no  note.  As  to  the  sec- 
ond point,  he  insisted  that  the  note  was  void 
by  the  Statute  to  Prevent  Champerty  and  Main- 
tenance, 1  R.  L.,  173,  sec.  8;  and  that  a  note 
void  in  its  inception,  is  void  even  in  the  hands 
of  a  bona  fide  indorser.  That  this  case  was  not 
to  be  distinguished  from  that  of  a  note  tainted 
with  usury,  or  given  for  money  lost  at  play, 
or  to  prevent  opposition  to  an  insolvent's  dis- 
charge, he  cited  Chit.,  Bills,  53;  Lowe  v.  Wal- 
ler, Doug.,  735;  Bowyerv.  Bampton,  Str.,1155; 
Wiggins  v.  Bush,  12  Johns.,  306;  Payne  v. 
Eden,  3  Cai.,  212;  and  Yeomans  v.  Chatterton, 
9  Johns.,  295. 

Mr.  N.  Bacon,  for  defendant  in  error.  The 
only  effect  of  proving  that  a  note  is  fraudu- 
lently put  in  circulation,  is  to  cast  on  the  plaint- 
iff the  burden  of  proving  that  he  is  a  bona  fide 
holder  for  good  consideration.  13  East,  135. 
This  proof  the  defendants  themselves  fur- 
nished, and  thus  waived  the  objection.  7  Cow., 
364.  The  case  of  Woodhull  v.  Holmes,  cited  on 
the  other  side,  shows  that  though  a  note  was 
never  delivered,  yet  if  the  plaintiff  be  a  bona 
fide  holder  without  notice,  he  will  be  protected. 

Mere  illegality  of  consideration  is  no  defense 
to  a  note  in  the  hands  of  a  bona  fide  indorsee, 
transferred  before  due.unless  the  statute  which 
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makes  the  consideration  illegal,  also  declares 
*that  the  note  or  other  security  shall  [*618 
be  void.  Chit,  Bills,  81,  82.  In  the  language 
of  Ld.  Kenyon,  "a  contrary  determination 
would  shake  paper  credit  to  the  foundation." 
This  principal  seems  to  be  recognized  in  Baker 
v.  Arnold,  3  Cai.,  279.  Bowyerv.  Bampton  was 
an  action  on  a  note  for  a  gaming  debt,  and  Lowe 
v.  Waller  was  on  an  usurious  note;  such  notes 
are  made  void  by  statute.  In  Wiggins  v.  Bush, 
the  plaintiffs  were  held  chargeable  with  notice, 
and  as  holding  the  note  without  having  paid 
consideration  therefore.  So,  in  Payne  v.  Eden, 
the  plaintiff  was  considered  as  holding  the  note 
for  the  benefit  of  the  payee.  Yeomans  v.  Chat- 
terton  was  a  suit  between  the  original  parties. 

There  was  no  variance.  1  Chit.  PI.,  297;  1 
Cai.,  192;  2  Camp.,  305.  Besides,  the  note 
might  be  received  under  the  money  counts.  12 
Johns.,  90. 

All  the  members  of  a  firm  are  liable  to  the 
payment  of  a  note  in  the  hands  of  a  bona  fide 
indorsee,  given  in  the  name  of  the  firm, though 
the  partnership  name  be  subscribed  by  one  of 
the  firm  without  authority.  It  is  onl}'  where 
the  person  receiving  the  note  has  notice  that  it 
was  not  given  for  a  partnership  concern,  that 
the  partners  are  discharged.  16  Johns.,  34;  19 
Id.,  154;  4  Id.,  279;  2  Cai.,  246;  5  Cow.,  688. 

Mr.  Boughton,  in  reply.  The  production 
of  the  proof  that  the  plaintiff  was  a  bona  fide 
holder  of  the  note  for  valuable  consideration, 
was  not  a  waiver  of  the  exception  to  the  decis- 
ion of  the  court  below,  refusing  to  receive  evi- 
dence that  the  note  was  delivered  as  an  escrow. 
Had  the  evidence  been  received,  it  would  have 
been  proved  that  the  note  never  had  a  legal 
existence;  that  it  never  was  delivered,  and 
without  delivery  it  was  not  a  note.  It  is  not 
denied  that  when  a  negotiable  note  has  become 
perfect  by  delivery,  as  well  as  signing,  that  a 
subsequent  bona  fide  holder  may  recover  on  it, 
notwithstanding  a  failure  of  consideration,  or 
that  it  was  obtained  by  fraud  from  the  maker; 
but  it  is  contended  that  there  can  be  no  recov- 
ery, even  by  a  bona  fide  holder,  on  a  note  which 
never  was  perfect.  In  every  case  in  which  a 
recovery  has  been  permitted  by  an  indorsee, 
on  a  note  fraudulently  *put  in  circula-  [*61O 
tion,  the  note  once  had  a  valid  existence  as  an 
instrument;  and  not  a  case  can  be  found  where 
a  suit  has  been  maintained  on  a  note  which 
never  had  any  validity.  Under  a  plea  of  non 
estfactum  a  defendant  may  show  that  the  deed 
was  delivered  as  an  escrow,  and  he  succeeds 
in  his  defense.  If,  in  an  action  on  a  note,  he 
proves  that  it  was  delivered  as  an  escrow,  and 
that  the  condition  was  not  fulfilled,  it  never 
was  his  note.  In  answer  to  the  other  point 
made  by  the  defendants  in  this  case,  it  is  said 
that  a  note  is  void  only  when  made  so  by  stat- 
ute. Be  it  so.  The  Statute  Against  Gaming 
is  narrower,  and  that  against  usury  not  broad- 
er, than  the  Act  Against  Champerty  and  Main- 
tenance. Bv  it  all  gifts  and  conveyances  are 
declared  void.  Consequently,  everything  re- 
lating to  the  matter  is  avoided.  Shall  the  con- 
tract be  avoided  as  to  the  seller,  and  the  buyer 
be  held  liable  to  pay  for  land  he  cannot  hold? 
In  Scott  v.  Oilman,  3  Taunt.,  226,  where  the 
statute  merely  prohibited  the  contract,  the 
court  held  the  bill  of  exchange  void  in  the 
hands  of  an  innocent  indorsee. 
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By  the  Court,  Savage,  Ch.  J.  There  was 
no  variance.  Had  the  declaration  stated  the 
making  of  the  note  by  the  defendants,  "their 
own  proper  hands  and  names  being  thereunto 
subscribed,"  according  to  some  precedents, 
perhaps  there  would  have  been  a  variance;  but 
here  the  only  statement  was,  that  the  defend- 
ants made  the  note,  and  it  being  proved  that  it 
was  made  by  one  of  the  firm,  whose  name  was 
subscribed  to  it,  it  was  proved  to  be  made  by 
both,  for  the  act  of  one  partner  is  the  act  of 
both.  4  Wend.  ,412. 

To  entitle  a  plaintiff  to  recover  against  a 
firm  on  a  note  made  by  one  member  of  the 
firm  in  the  partnership  name,  it  is  not  incum- 
bent on  him,  in  the  first  instance,  to  show  that 
it  was  given  for  a  partnership  transaction.  If 
it  was  not  so  given  the  fact  must  be  shown 
by  the  defendants.  When  the  signature  of  a 
firm  is  found  to  a  note,  the  presumption  of  law 
is  that  it  was  given  for  a  partnership  debt.  If 
the  contrary  be  shown  by  the  defense,  then  the 
plaintiff  must  show  the  assent  of  the  partner 
who  did  not  subscribe  the  note;  that  is,  when 
the  suit  is  between  the  original  parties  to  the 
6 2O*]  note  ;  *when  the  note  has  passed  into 
the  hands  of  a  subsequent  bona  fide  holder, 
other  considerations  prevail.  Whatever  doubts 
may  have  heretofore  existed,  I  take  it  to  be 
well  settled,  that  as  between  the  original  par- 
ties to  a  promissory  note,  the  defendant  may 
show  either  the  want  of  consideration  or  the 
illegality  of  it.  But  when  a  negotiable  instru- 
ment has  passed  in  the  ordinary  course  of  busi- 
ness into  the  hands  of  a  bona  fide  holder  for 
valuable  consideration,  and  without  notice  of 
the  consideration,  the  general  rule  is,  that  the 
defendant  cannot  avail  himself  of  any  such  de- 
fense. There  are  exceptions ;  two  instances 
are  familiar:  the  case  of  a  note  given  upon  an 
usurious  consideration,  or  for  money  lost  by 
gaming.  In  both  these  cases  the  notes  and  se- 
curities are  declared  by  the  statute  to  be  abso- 
lutely void.  Every  man,  therefore,  who  takes 
an  indorsed  note,  does  so  at  his  peril,  so  far  as 
those  considerations  may  have  entered  into  the 
original  concoction.  But  with  the  exception 
of  those  cases  in  which  the  statute  has  declared 
notes  void,  it  may  be  laid  down  as  a  "broad 
general  principle,  that  whenever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it."  2  T.  R. ,  70. 

As  between  the  original  parties  to  this  note, 
it  would  be  a  good  defense  to  show  that  it  was 
delivered  as  an  escrow.  1  Str.,  674.  But  not 
so  in  an  action  by  a  subsequent  bona  fide  hold- 
er for  valuable  consideration,  and  without  no- 
tice. It  is  argued  that  such  a  note  was  never 
delivered  and,  therefore,  void  ;  but  is  it  more* 
imperfect  or  void  than  an  accommodation  note 
before  it  is  negotiated  ?  While  in  the  hands 
of  the  payeee,  or  any  agent  of  his,  it  is  not  a 
valid  instrument ;  there  has  been  no  valid  de- 
livery ;  no  suit  can  be  sustained  upon  it,  any 
more  than  on  a  note  delivered  as  an  escrow  ; 
but  the  moment  an  accommodation  note  is 
passed  bona  fide  to  an  indorsee,  who  gives  val- 
ue for  it,  it  becomes  a  valid  security  ;  and  even 
if  it  is  fraudulently  put  into  circulation, he  who 
has  paid  value  for  it  shall  not  be  defrauded. 
But  if  any  innocent  person  must  suffer,  it 
should  be  that  one  who,  by  his  acts,  has  ena- 
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bled  the  third  person  to  commit  the  fraud. 
WoodhuU  v.  Holmes,  10  Johns.,  231,  was  sub- 
*stantially  the  case  of  a  note  delivered  [*62 1 
as  an  escrow  ;  it  was  put  into  the  hands  of  a 
third  person  for  a  special  purpose  ;  that  pur- 
pose was  to  have  the  note  discounted  at  a  bank. 
In  that  event,  the  parties  to  the  note,  or  one  of 
them,  would  have  received  the  money.  In- 
stead of  doing  so,  the  agent  passed  it  to  a 
broker,  and  put  the  money  into  his  own  pock- 
et. How  does  this  case  differ  in  principle  ? 
The  note  was  deposited  as  an  escrow,  say  the 
defendants,  till  possession  of  the  theater 
should  be  delivered  ;  but  the  person  who  had 
it,  fraudulently  gave  it  to  the  payee,  who  ne- 
gotiated it  for  a  valuable  consideration.  Is  not 
the  holder  in  this  case  in  as  favorable  a  light 
before  this  court  as  the  broker  in  the  case  of 
WoodhuU  v.  Holmes  ?  It  would  seem  to  fol- 
low, from  the  decision  in  that  case,  that  the  C. 
P.  should  have  received  evidence  of  the  fact 
that  the  note  was  delivered  as  an  escrow,  and 
afterwards  fraudulently  put  into  circulation  ; 
and  then  the  plaintiff  must  have  shown  that 
he  came  fairly  by  it.  Had  not  the  defendants 
proved  that  fact  for  the  plaintiff , he  must  have 
proved  it,  or  have  failed  in  the  suit;  but  if  the 
plaintiffs  in  error  intended  to  rely  on  that  er- 
ror of  the  court,  they  should  not  have  intro- 
duced the  evidence  to  obviate  it. 

The  court  below  considered  this  a  case  in 
which  the  defendants  could  not  show  the  cir- 
cumstances attending  the  execution  of  the  note 
for  the  purpose  of  avoiding  it  in  the  hands  of 
a  bona,  fide  holder,  and  that.therefore.unless  it 
could  be  shown, either  that  the  plaintiff  had  no- 
tice of  those  circumstances  or  took  the  note  after 
it  was  due,the  defense  could  be  of  no  avail.  I 
understand  the  rule  in  England  to  be,  that  when 
the  Legislature  has  declared  that  the  illegality 
of  the  contract  or  consideration  shall  make  the 
note  void,  the  defendant  may  set  up  that  de- 
fense, though  the  note  be  in  the  hands  of  a 
bona  fide  holder  ;  but  unless  it  has  been  so  ex- 
pressly declared  by  the  Legislature,  illegality 
of  consideration  will  be  no  defense  against  a 
bona  fide  holder,  without  notice,  and  for  suffi- 
cient consideration,  unless  he  obtained  the  note 
after  it  became  due.  Chit.,  Bills,  104,  105,  and 
cases  cited.  The  rule  is  the  same  in  this  court. 
The  holder  of  a  bill  or  note  need  not,  in  the 
first  instance,  show  a  consideration ;  posses- 
sion proves  property;  but  if  there  are  any  sus- 
*picious  circumstances  as  to  the  bona  [*622 
fides  of  his  possession,  and  the  defendant  has  a 
good  defense  against  the  payee,  then  he  must 
show  that  he  paid  value  for  it.  For  instance, 
if  the  note  has  been  lost  or  stolen,  or  fraudu- 
lently put  into  circulation,  etc.,  then  the  plain- 
tiff must  show  that  he  came  lawfully  and  fairly 
by  it,  and  paid  value  for  it.  3  Johns.  Cas.,  260, 
263.  The  court  below  therefore  erred  in  their 
decision  on  that  point ;  but  had  they  decided 
it  correctly,  the  only  difference  would  have 
been,  that  the  plaintiff  must  have  introduced 
the  same  testimony  which  was  introduced  by 
the  defendants.  The  judgment  should  not  be 
reversed  for  that  cause. 

The  next  question  is,  whether  the  statute  has 
declared  a  note  void  given  for  the  purchase  of 
real  estate  held  adversely  ?  The  7th  section  is 
relied  on,  which  is:  "That  all  gifts  and  con- 
veyances made  for  maintenance  shall  be  void." 
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A  promissory  note  is  certainly  neither  a  gift 
nor  a  conveyance  ;  and  I  apprehend  it  is  not 
competent  for  the  court  to  say  that  a  note  giv- 
en for  such  a  purpose  is  void,  because  it  is 
without  consideration,  or  that  the  considera- 
tion is  illegal,  and  that,  therefore,  the  note  is 
within  the  statute.  It  is  all  important  to  the 
commercial  world,  that  courts  do  not  go  in  ad- 
vance of  the  Legislature  in  rendering  negotia- 
ble paper  void  in  the  hands  of  an  innocent  in- 
dorsee. Wherever  the  statutes  declare  notes 
void,  they  are,  and  must  be  so,  in  the  hands  of 
every  holder:  but  where  they  are  adjudged  by 
the  court  to  be  so,  for  failure,  or  the  illegality 
of  the  consideration,  they  are  void  only  in  the 
hands  of  the  original  parties,  or  those  who  are 
chargeable  with,  or  have  had  notice  of  the  con- 
sideration. 
Judgment  affirmed,  with  single  costs. 

Cited  in— 9  Wend.,  172  ;  10  Wend.,  343;  12  Wend., 
487 :  14  Wend.,  138, 145,  157,  581;  20  Wend.,  260;  2  Hill, 
601 ;  4  Hill,  445;  4  N.  Y.,  168  ;  26N.  Y.,  513;  43  N.  Y., 
301 ;  54  N.  Y..  238 ;  13  Am.  Rep.,  575  ;  6  Hun,  347 ;  8 
Hun,  347 ;  4  Barb.,  588  ;  16  Barb.,  610 ;  25  Barb.,  502  ; 
33  Barb.,  612 ;  6«  Barb.,  193 ;  4  T.&  C.,121,122;  1  Duer, 
323;  2  E.  D.  8.,  161;  4  Leg.  Obs.,  264,  265:  31  Mich., 
378 ;  28  Ind.,  136 ;  63  Mo.,  180  ;  107  U.  S.,  542  ;  8  Am. 
Hep.,  704  (56  111.,  449);  18  Am.  Rep.,  196  (31  Mich.,  373); 
19  Am.  Rep.,  614(7  Heisk.,  156);  40  Am.  Rep.,  140  (5 
Col.,  71). 


623*1  *THE  NEW  YORK  EQUITABLE 
INSURANCE  COMPANY 


LANGDON. 

Insurance — Grocery  May  be  Kept  in  Insured 
Building — Spirituous  Liquors,  etc. — Interpre- 
tation of  Policy — Storage. 

A  grocery  may  be  kept  in  a  building  insured,  if 
the  business  of  a  grocer  is  not  specified  in  the  policy 
of  insurance,  in  the  enumeration  of  prohibited  oc- 
cupations; and  spirituous  liquors,  oil,  and  other 
articles  commonly  dealt  in  by  grocers,  may  be  kept 
in  the  building  as  incidental  to  the  business,  al- 
though there  be  a  clause  in  the  policy  suspending 
its  operation,  if  such  articles  be  stored  in  the 
building. 

The  keeping  of  such  articles  in  quantities  in  the 
cellar  of  the  building,  purchased  for  the  purpose  of 
selling  out  by  retail,  and  from  which  the  stock  in 
the  store  is  from  time  to  time  replenished,  is  not  a 
storing  within  the  meaning  of  the  policy. 

Citations— 2  Johns.  Cas.,  289 ;  4  Camp.,  76,  77 ;  15 
Johns.,  342;  8  East,  273. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  Company  insured  Langdon 
against  loss  or  damage  by  fire,  to  the  amount  of 
$2,000,  upon  a  three  story  brick  building,  with 
slate  roof,  situate  at  the  corner  of  two  streets. 
The  house  was  burnt  down  within  the  time  for 
which  it  was  insured,  and  Langdon  brought  a 
suit  against  the  Co.  to  recover  for  the  loss. 
The  policy  contained  the  usual  clause  suspend- 
ing its  operation  in  case  the  building  should, 
during  the  term  for  which  it  was  insured,  be 
appropriated,  applied  or  used  for  the  purpose 
of  carrying  on  or  exercising  therein  any  trade, 
business  or  vocation,  denominated  hazardous 
or  extra  hazardous,  or  specified  in  the  memo- 
randum of  special  rates,  in  the  proposals  an- 
nexed to  the  policy;  or  for  the  purpose  of  stor- 
ing therein  any  of  the  articles,  goods  or  mer- 
chandise, in  the  same  proposals  denominated 
hazardous  or  extra  hazardous,  or  included  in 
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the  memorandum  of  special  rates,  unless  in  the 
policy  otherwise  specially  provided  for  or  sub- 
sequently agreed  to.  The  description  of  trades, 
occupations,  goods,  wares  and  merchandise.de- 
nominated  hazardous  and  extra  hazardous, and 
the  memorandum  of  special  rates  specified  in 
the  proposals  in  this  case,  is  almost  identi- 
cally the  same  as  in  the  proposals  of  the  Sun 
Fire  Ins.  Co.,  which  may  be  seen  ante,  p.  490, 
and  by  which  spirituous  liquors,  oil,  etc.,  are 
classed  amongst  merchandise  denominated  haz- 
ardous. The  building  insured  belonged  to  the 
second  *class  of  hazards,  the  annual  [*624 
premium  upon  which  was  25  cts.  per  $100,  and 
hazardous  trades  and  goods  were  chargeable, 
by  the  proposals,  with  12|  cts.  per  $100,  in  ad- 
dition to  the  annual  premium.  The  premium 
charged  in  this  case  was  25  cts.  per  $100.  The 
plaintiff  proved,  by  the  surveyor  of  the  Co., 
the  report  made  to  him  by  the  Co.,  contain- 
ing a  description  of  the  building  insured  in 
which  the  first  story  was  described  as  "to 
have  (the  building  then  being  erecting)  one 
room  with  fire-place,thestore,entry  and  stairs;" 
and  by  other  witnesses,  that  the  manner  in 
which  the  store  part  was  built,  and  its  situa- 
tion, being  a  corner  house,  indicated  that  it 
was  intended  as  a  grocery  store  at  the  time  the 
building  was  erected.  The  fire  which  destroyed 
the  building  originated  at  a  distance  from  it, 
and  reached  it  by  running  along  the  roofs  of 
the  intermediate  buildings,  until  it  came  in 
contact  with  the  upper  part  of  the  building  in 
question. 

On  the  part  of  the  defendants  it  was  proved, 
that  at  the  time  of  the  fire,  a  tenant  of  the 
plaintiff's  occupied  the  store  on  the  front  floor, 
and  the  cellar  under  the  same  ;  kept  a  family 
retail  grocery  in  the  store,  and  had  on  hand  in 
the  store  and  cellar,  at  the  time  of  the  fire, 
various  kinds  of  spirituous  liquors,  oil  and 
other  articles  usually  kept  in  retail  grocery 
stores  ;  he  generally  kept  all  kinds  of  spirit- 
uous liquors ;  he  used  the  cellar  to  put  in  such 
goods  as  were  intended  to  be  retailed  in  the 
store.  When  the  fire  happened,  he  had  in  the 
cellar  one  cask  of  oil,  one  barrel  of  rum,  one 
cask  of  Jamaica  spirits,  one  pipe  of  gin,  some 
molasses  and  some  potatoes.  He  generally  re- 
tailed his  goods  from  the  store,  and  kept  a 
part  of  his  stock  there  for  that  purpose,  and 
replenished  his  stock  in  the  store  from  that  in 
the  cellar,  as  occasion  required.  The  oil  in 
the  cellar  remained  in  the  original  cask,  but 
all  the  casks  of  liquors  had  been  more  or  less 
drawn  from  for  the  use  of  the  store.  The 
liquors  he  had  in  the  store  were  drawn  from 
those  casks,  and  he  had  only  a  barrel  or  cask 
of  each  article,  out  of  which  that  in  the  store 
was  taken.  All  the  goods,  as  well  in  the  cellar 
as  store,  were  purchased  and  kept  for  the  pur- 
pose of  selling  out  by  retail,  in  small  measure 
or  parcels,  in  the  store.  The  goods  in  the 
*store  were  all  removed  after  the  build-  [*625 
ing  took  fire,  but  before  the  roof  fell  in  ;  the 
goods  in  the  cellar  were  all  consumed  by  the 
fire.  The  defendants  then  offered  to  prove 
that  it  was  and  always  had  been  the  uniform 
custom  among  the  underwriters  on  fire  poli- 
cies used  in  the  City  of  N.  Y.,  in  all  cases 
where  retail  grocery  stores  are  intended  to  be 
insured,  if  in  such  stores  it  is  the  intention  of 
the  assured  to  keep  spirituous  liquors  for  sale 
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"by  retail,  to  state  that  such  privilege  is  granted, 
•either  by  inserting  the  same  in  the  body  of  the 
policy,  or  by  an  indorsement  thereon,  or  by 
some  other  memorandum  in  writing ;  which 
evidence  was  rejected  by  the  court.  The 
-court  charged  the  jury  that  the  keeping  the 
grocery  store  in  the  building,  and  using  the 
store  and  cellar  for  the  purpose  of  carrying  on 
therein  the  business  of  a  retail  grocery  store, 
and  for  the  purpose  of  keeping  therein  for 
sale,  in  such  retail  grocery  store,  the  oil,  spirit- 
uous liquors,  rum  and  g^n,  as  had  been  testi- 
fied to,  was  not  a  violation  of  the  contract  on 
the  part  of  the  plaintiff  ;  and  that  the  keeping 
the  oil  and  spirituous  liquors  in  the  store  and 
cellar  for  the  purpose  of  sale,  was  not  a  storing 
within  the  intent  and  meaning  of  the  policy  ; 
and  that  the  evidence  offered  was  not  sufficient 
to  bar  the  plaintiff  of  his  action.  The  jury 
found  for  the  plaintiff,  with  $2,070  damages, 
on  which  judgment  was  rendered.  The  de- 
fendants sued  out  a  writ  of  error. 

Mr.  C.  C.  King,  for  plaintiffs  in  error. 
Every  stipulation  in  a  policy  must  be  strictly 
complied  with,  or  the  insurer  is  not  liable.  1 
Marsh.  Ins.,  348;  Parke  Ins.,  ch.  18;  Phil. 
Ins.,  124-128.  The  same  rule  is  applicable  to 
lire  as  to  marine  policies.  6  Cow,,  673.  The 
rate  of  premium  received  shows  that  the  un- 
derwriters did  not  assume  a  risk,  arising  from 
hazardous  business,  or  from  hazardous  goods  ; 
for  if  so,  they  would  have  charged  the  ad- 
ditional premium.  Allowing  that  a  grocery, 
not  being  prohibited,  might  be  kept  in  the 
building,  it  does  not  follow  that  articles  ex- 
pressly prohibited,  such  as  spirituous  liquors 
and  oil,  could  be  kept  for  sale.  The  contract 
was  violated  also  by  the  storing  in  the  build- 
ing of  prohibited  articles.  The  term  "  storing  " 
is  used  in  the  policy  without  any  restriction, 
626*]  and  the  underwriters  may  *insist  upon 
a  strict  literal  construction.  It  cannot  be 
limited  to  warehousing,  but  must  be  consid- 
ered as  applying  to  any  storing  for  the  pur- 
pose of  carrying  on  business. 

Mr.  W.  Slosson,  for  defendant  in  error. 
The  assurers  had  all  necessary  information 
when  they  entered  into  the  contract ;  they 
knew  the  building  was  to  be  occupied  as  a 
store  and,  t  from  its  locality,  might  well  sup- 
pose it  wo'uld  be  used  as  a  grocery ;  they, 
therefore,  must  be  held  strictly  within  the 
rules  of  law.  A  variety  of  trades  and  occu- 
pations are  enumerated  in  the  proposals,  the 
carrying  on  of  which,  in  the  building,  sus- 
pends the  operation  of  the  policy  ;  that  of  a 
grocer  is  not  mentioned,  and  the  maxim  ex- 
pressio  unius  exclusio  est  alterius  applies.  2 
Johns.  Gas.,  289.  Nothing  but  fraud  will  ex- 
tend the  contract.  1  Johns.  Gas.,  340.  If  a 
grocery  is  allowed,  every  incident  to  the  carry- 
ing on  of  such  business  is  permitted,  and  in 
support  of  this  proposition,  the  counsel  cited 
15  Johns.,  338  ;  8  East,  273.  The  keeping  of 
the  articles  of  merchandise  by  the  tenant  of 
the  plaintiff  in  the  quantities,  manner,  and 
for  the  purpose  for  which  they  were  kept,  was 
not  a  storing  within  the  meaning  of  the  policy. 
The  word"storing"  here  applies  to  an  appropri- 
ation of  the  building  to  the  keeping  of  goods  for 
-custody,  to  be  delivered  as  received,  where  such 
is  the  exclusive,  or  at  least  chief  object,  and 
not  where  the  main  object  is  different,  and  the 
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other  merely  incidental ;  it  does  not  apply  to 
the  keeping  of  goods  for  consumption.  Stor- 
ing is  a  technical  word  and  has  an  obvious 
meaning  ;  no  one  speaks  of  furniture  kept  in  a 
dwelling  as  being  stored  ;  it  is  there  for  use. 
If  this  policy  be  avoided,  the  insurance  of 
almost  every  respectable  liver  in  city  and 
country  is  void,  who  has  in  his  house  a  cask  of 
wine.  If  the  grocer  abuses  his  license,  the  ex- 
ception in  the  policy  may  apply.  It  is  the 
purpose  for  which  the  articles  are  kept,  which 
gives  character  to  the  keeping.  Keeping  a 
coffee-house  is  not  keeping  a  tavern.  4  Camp., 
76,  77. 

Mr.  D.  B.  Ogden,  in  reply.  The  survey 
speaks  of  a  store,  and  the  building  was  on  a 
corner,  but  it  does  not  necessarily  follow  that 
the  assurers  knew  that  a  grocery  store  would 
be  kept  there.  To  say  that  the  business  of  a 
grocer  is  not  prohibited  *by the  policy,  [*627 
is  begging  the  question  ;  for  if  to  the  success- 
ful prosecution  of  his  business,  it  is  necessary 
that  the  articles  prohibited  by  the  policy  should 
be  kept  in  the  building,  the  business  itself  is 
prohibited.  The  plain  and  obvious  meaning 
of  the  contract  is,  that  all  occupations  are  pro- 
hibited, the  carrying  on  of  which  necessarily 
brings  into  the  building  the  hazardous  articles 
specified  in  the  contract.  The  smallness  of 
the  "quantity  cannot  affect  the  question  of 
storing  ;  if  the  articles  were  kept  in  the  cellar, 
because  not  wanted  in  the  store,  then  they 
were  literally  stored  in  the  cellar. 

By  the  Court,  Sutherland,  J.  It  was  an 
express  provision  of  the  policy  in  this  case, 
that  if  the  building  insured  should,  at  any  time 
during  the  continuance  of  the  policy,  be  ap- 
propriated, applied  or  used,  to  or  for  the  pur- 
purpose  of  carrying  on,  or  exercising  therein, 
any  trade,  business  or  vocation,  denominated 
hazardous  or  extra  hazardous,  or  specified  in 
the  memorandum  of  special  rates  in  the  pro- 
posals annexed  to  the  policy,  or  for  the  pur- 
pose of  storing  therein  any  of  the  articles, 
goods  or  merchandise,  in  the  same  proposals 
denominated  hazardous  or  extra  hazardous,  or 
included  in  the  memorandum  of  special  rates, 
the  policy  should  cease,  and  be  of  no  force  or 
effect.  The  trade  or  business  of  a  grocer  is 
not  mentioned  or  specified  in  the  proposals 
annexed  to  the  policy,  It  was  not,  therefore, 
a  prohibited  trade.  Expressio  unius,  exclusio 
est  alterius.  The  enumeration  of  certain  trades, 
or  kinds  of  business,  as  prohibited  on  the 
ground  of  being  hazardous,  is  an  admission 
that  all  other  kinds  are  lawful  under  the  con- 
tract. The  case  of  Baker  v.  Ludlow,  2  Johns. 
Gas.,  289,  is  precisely  in  point.  There  dried 
fish  were  enumerated  in  the  memorandum 
clause  as  free  from  average,  and  all  other  arti- 
cles perishable  in  their  own  nature.  It  was 
held  that  the  naming  of  one  description  of  fish 
implied  that  other  fish  were  not  intended  ;  and 
that  the  subsequent  words,  "all  other  articles 
perishable  in  their  own  nature,"  were  not  ap- 
plicable to  the  articles  prevously  enumerated, 
and  did  not  repel  the  implication  arising  from 
the  enumeration  of  them.  In  Doe  v.  Lanning, 
4  Camp.,  76,  77;  Ld.,  Ellenborough  held,  that 
a  coffee-house  was  not  an  inn,  within  the 
meaning  *of  a  policy  of  insurance  [*628 
against  fire,  enumerating  the  trade  of  an  inn- 
keeper, with  others,  as  double  hazardous,  and 
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not  covered  by  the  policy.  If  the  business  of 
a  grocer  is  not  prohibited  under  the  policy,  the 
ordinary  incidents  of  that  business,  it  would 
seem,  were  allowable;  not  being  prohibited,  the 
party  had  a  right  to  keep  a  grocery  store,  and 
to  conduct  it  in  the  usual  manner.  The  cases 
of  Buckley  v.  Purse,  15  Johns.,  342,  and  Ken- 
sington v.  Inglis,  8  East  273,  sanction  this 
principle. 

The  only  question  then  is,  whether  the  keep- 
ing of  oil  and  spirituous  liquors  in  the  store, 
under  the  circumstances  disclosed  in  the  case, 
was  appropriating  or  using  the  building  for 
the  purpose  of  storing  those  articles  within  the 
meaning  of  the  policy.  Everything  that  was 
kept,  either  in  the  store  or  cellar,  was  kept  for 
the  purpose  of  being  retailed.  The  smaller 
vessels  in  the  store  were  replenished  from  the 
larger  ones  in  the  cellar,  which  consisted  at 
the  time  of  the  fire  of  one  cask  of  oil,  one  bar- 
rel of  rum,  one  cask  of  Jamaica  spirits  and  one 
pipe  of  gin;  from  all  of  which  more  or  less  had 
been  drawn  for  the  use  of  the  store.  It  ap- 
pears to  me  that  the  word  "storing"  was  used 
by  the  parties  in  this  case  in  the  sense  con- 
tended for  by  the  plaintiff,  viz. :  a  keeping  for 
safe  custody,  to  be  delivered  out  in  the  same 
condition,  substantially,  as  when  received  ; 
and  applies  only  where  the  storing  or  safe 
keeping  is  the  sole  or  principal  object  of  "the 
deposit,  and  not  where  it  is  merely  incidental, 
and  the  keeping  is  only  for  the  purpose  of  con- 
sumption. If  I  send  a  cask  of  wine  to  a  ware- 
house to  be  kept  for  me,  that  is  a  storing  of  it ; 
but  if  I  put  it  into  my  cellar  or  my  garret  to 
be  drawn  off  and  drank,  I  apprehend  the  term 
would  not  be  considered  as  applying.  Suppose 
all  the  varieties  of  wine  were  denominated 
hazardous  by  the  various  insurance  companies, 
and  the  storing  of  them  was  prohibited  in  their 
policies;  could  it  possibly  apply  to  the  private 
stock  which  a  gentleman  might  keep  in  his 
6wn  house,  for  his  own  use  and  consumption? 
It  certainly  would  be  perverting  the  term  from 
its  ordinary,  and  generally  received  accepta- 
tion. 

/  think  the  court  below  ruled  correctly,  and  that 
their  judgment  ought  to  be  affirmed. 


Cited  in— 54  N.  Y.,  572 ;  13  Am.  Rep., 
126 ;  12  Mich.,  137. 
See— 1  Hall.  236. 
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629*]          *EHLE  «.  PURDY. 

Action  on  Joint  Bond — Parties — Pleading — 
Variance. 

One  of  two  obligees  cannot  maintain  an  action  on 
a  bond  in  his  own  name,  without  averring  the  death 
of  his  co-obligee. 

It  seems,  where  a  bond  is  joint  in  form  only,  but 
several  ratione  svbjectae  materice,  an  action  may  be 
maintained  in  the  name  of  one  of  several  obligees ; 
but  in  such  case  the  bond  must  be  set  forth  truly  to 
avoid  the  objection  of  variance,  and  the  separate 
interest  of  the  obligee  suing  alone  must  be  shown 
by  proper  averments. 

where  the  oyer  varies  from  the  instrument  de- 
clared on,  the  defendant  may  set  it  forth  in  his  plea 
and  demur,  or  he  may,  without  setting  it  forth, 
plead  non  extfactum,  and  avail  himself  or  the  vari- 
ance on  the  trial. 

Citations— 1  Saund.,  154,  n.;  291  /.  note  4 ;  1  Bull.  2V. 
P.,  157  ;  2  Str.,  1146;  Bull.  N.  P.,  158:  Com.  Dig.,  tit. 
Abatement,  E,  12 ;  1  Vent.,  34 ;  1  Bos.  &  P.,  74. 
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DEMURRER  to  plea.  The  plaintiff  declared; 
on  a  penal  bond,  and  assigned  breaches. 
The  defendant  craved  oyer  of  the  bond,  and 
set  it  forth  in  his  plea.  It  is  a  joint  and  sev- 
eral bond  of  the  defendant  and  three  other  per- 
sons, executed  to  the  plaintiff  and  one  William 
Willis,  conditioned  to  indemnify  and  save 
harmless  the  plaintiff  and  Willis  against  any 
suit  to  be  brought  against  them  by  one  W.  M. 
A.  for  money  deposited  in  their  hands  by  the- 
defendant  and  the  said  W.  M.  A.,  and  which 
was  given  up  to  the  defendant.  After  setting 
forth  the  bond  and  condition,  the  defendant 
alleged  that  the  bond  was  executed  to  indem- 
nify the  plaintiff  against  loss  or  damage,  which- 
he  might  sustain  in  consequence  of  paying  over 
to  the  defendant  a  bet  of  f  100  upon  a  horse- 
race, which  had  been  deposited  with  him  as  a 
stakeholder  ;  that  the  plaintiff  aided  and  abet- 
ted in  such  race,  contrary  to  the  provisions  of 
the  Statute  to  Prevent  Horse-racing,  and  that 
the  bond,  therefore,  was  void,  wherefore  he 
prayed  judgment,  etc.  To  this  plea  the  plaint- 
iff demurred.  In  the  declaration  it  was  averred 
that  the  money  bet  by  W.  M.  A.  was  deposit- 
ed by  him  with  the  plaintiff,  and  the  money 
bet  by  the  other  party  to  the  race,  was  deposit- 
ed with  Willis. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  J.  A.  Collier,  for  the  defendant. 

*By  the  Court.  The  defendant  objects  [*63O 
to  the  variance  between  the  bond  as  declared 
upon,  and  as  set  forth  in  the  plea  upon  crav- 
ing oyer.  We  have  had  occasion  recently  to> 
speak  of  the  manner  of  taking  advantage  of 
such  a  variance.  On  receiving  the  oyer  the  de- 
fendant, if  he  finds  it  to  be  of  an  instrument 
different  from  that  described  in  the  declara- 
tion, should,  without  setting  it  forth,  plead 
non  est  factum,  and  avail  himself  of  the  vari- 
ance when  the  issue  comes  on  to  be  tried,  and 
the  bond  is  offered  in  evidence;  or  he  should 
set  forth  the  bond  as  it  is  given  to  him  on  his- 
craving  oyer  of  it,  and  demur  to  the  declara- 
tion for  the  variance  between  it  and  the  oyer. 
Neither  of  these  modes  has  been  adopted  in- 
this  case.  If  the  rule  that  is  usually  applied  to- 
pleadings  terminating  in  a  demurrer  is  to  gov- 
ern in  this  case,  we  must  look  back  to  the  first 
defect  apparent  upon  the  record,  'and  allow 
the  defendant's  objection  to  the  variance  be- 
tween the  oyer  and  the  bond  described  in  the 
declaration.  The  plaintiff,  however,  contends- 
that  there  is  no  variance;  that  he  is  entitled  to- 
maintain  his  action  against  one  of  the  obligors, 
although  the  bond  be  executed  by  several,  they 
having  bound  themselves  jointly  and  several- 
ly ;  and  that  though  the  bond  is  joint  to  the 
plaintiff  and  Willis,  the  interest  and  cause  of 
action  of  the  plaintiff  being  several,  the  bond 
must  be  taken  to  be  several  and  each  of  the- 
obligees  be  permitted  to  maintain  his  action  for 
I  his  particular  damage,  notwithstanding  that  the 
bond  be  joint;  and  in  support  of  this  proposi- 
tion, cites  1  Saund.,  154,  n.;  1  Bull.  N.  P.,  157. 

The  general  rule  cannot  be  questioned,  that 
in  suits  on  bonds  or  deeds,  all  the  obligees  or 
covenantees,  if  alive,  must  ioin  as  plaintiffs  in 
bringing  the  action,  1  Saund.,  291 /,  note 4,  and 
the  authorities  cited;  and  if  they  do  not  so  join, 
the  defendant  can  take  advantage  of  the  omis- 
sion. There  was  formerly  some  difference  of 
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opinion  as  to  the  manner  in  which  he  was  to 
do  it.  Cases  are  to  be  found  in  which  it  was 
ruled  that  the  defendant  could  avail  himself  of 
this  omission  only  by  a  plea  in  abatement;  but 
Sergeant  Williams  declares  these  cases  not  to  be 
law.  The  correct  mode  is  for  the  defendant  to 
crave  oyer  of  the  bond  or  deed, and  demur  gen- 
erally, unless  it  appears  on  the  face  of  the  dec- 
631*]  laration  *that  there  is  another  obligee 
or  covenantee  living.  In  such  a  case  the  de- 
fendant can  demur  without  craving  oyer,  or  he 
may  move  in  arrest  of  the  judgment.  2  Str., 
1146;  Bull.  N.  P.,  158;  Com.  Dig.,  tit.  Abate- 
ment, E,  12.  If  it  appears  from  the  record  that 
the  bond  was  given  to  the  plaintiff  and  anoth- 
er, it  will  be  presumed  that  the  obligee  who 
does  not  join  in  the  suit  is  alive,  unless  the 
declaration  avers  the  contrary.  It  is  said  in  the 
case  of  Cabel  v.  Vaughan,  as  reported  by  Vent- 
lis,  1  Vent.,  34:  "If  one  be  bound  to  two,  one 
obligee  cannot  sue  unless  he  avers  the  other  is 
dead."  If  it  is  necessary  to  aver  the  fact  to 
have  it  available  to  the  plaintiff,  without  such 
averment  the  contrary  will  be  presumed.  In 
Vernon  v.  Jefferys,  2  Str.,  1146,  there  were  ten 
plaintiffs  who  brought  covenant  on  articles  of 
copartnership,  and  on  oyer  it  appeared  that 
there  were  two  others  named  in  the  deed  ; 
whereupon  the  defendant  demurred,  and  the 
court  decided  in  favor  of  the  demurrer.  In  giv- 
ing the  opinion,  they  say  :  "If  the  other  two 
did  not  seal  the  deed,  the  plaintiff  s  might  have 
helped  it  by  averment;  but  here,  on  the  oyer, 
we  must  take  it  they  did  seal.  Besides,  as  they 
are  named  in  the  covenant  as  covenantees,  they 
might  join  in  the  action,  though  they  did  not 
seal.  This  the  defendant  may  take  advantage 
of  on  oyer  and  demurrer."  The  language  of  a 
much  later  case,  Scott  v.  Godwin,  1  Bos.  &P., 
74,  is  equally  explicit.  Eyre,  C h.  J.,  observes: 
"I  think  it  to  have  been  solemnly  adjudged  in 
several  cases,  and  to  be  the  known  received 
law,  that  one  co-covenantee  or  co-obligee,  or 
one  joint  contractor  by  parol,  cannot  sue  alone. " 
In  the  case  now  before  us,  a  co-obligee  has 
sued  alone.  The  oyer  shows  the  defendant  gave 
the  bond  to  the  plaintiff  and  Willis.  The  law 
will  not  presume  that  Willis  is  dead,  and  it  al- 
lows the  defendant  to  take  advantage  of  the 
non-joinder  of  the  co-obligee  when  it  appears 
on  oyer,  either  by  .demurrer  or  in  arrest  of 
judgment.  We  must,  therefore,  sustain  the  ob- 
jection raised  by  the  defendant  to  the  plaintiff's 
right  to  maintain  this  action,  he  not  having 
joined  Willis,  the  other  obligee,  with  him  as 
co-plaintiff. 

It  may  be  apprehended  that  the  law,  as  thus 
laid  down,  is  in  conflict  with  the  principle  con- 
632*]  tended  for  by  the  plaintiff  *and  sus- 
tained by  good  authority,  that  a  co-obligee 
may  alone  maintain  an  action  on  a  joint  bond, 
where  the  interest  or  cause  of  action  is  several. 
If  the  cases  to  which  this  last  doctrine  has  been 
applied  are  looked  at,  they  will  show  that 
though  in  form  the  deed  is  joint,  it  is  several 
ratione  subjectce  material.  We  will  not  say  that 
either  of  the  co-obligees  cannot  maintain  an  ac- 
tion on  the  bond  given  by  the  defendant :  but 
if  he  can,  he  must  set  forth  the  bond  truly 
(that  will  be  necessary  to  avoid  the  objection 
of  variance),  and  then,  by  proper  averments, 
show  a  cause  of  action  to  himself  alone,  clear- 
ly embraced  within  the  condition  of  the  bond. 
WEND.  6. 


Judgment  for  defendant,  with  leave  to  plaintiff 
to  amend  his  declaration,  on  payment  of  costs. 

Cited  In— 19  Wend.,  529 ;  21  Wend.,  205 ;  2  N.  Y., 
392  ;  31  Hun,  302 ;  3  Abb.  Pr.,  443 ;  6  Duer,  189. 


IK  THE  MATTER  OP  JOHN  M.  PULVER,  an 
Insolvent  Debter. 

Practice — Discharge  of  Insolvent  Debtor —  When 
Not  Set  Aside  on  Certiorari — Officer's  Discre- 
tion. 

A  discharge  of  an  insolvent  debtor  will  not  be  set 
aside  on  certiorari,  because  the  officer  before  whom 
the  proceeding  was  had  refused  to  hear  the  objec- 
tions of  a  creditor,  who  appeared  to  show  cause 
thirty  minutes  after  the  hour  appointed  ;  the  order 
of  assignment  having  been  made,  the  assignment 
executed,  and  the  discharge  signed,  but  not  deliv- 
ered, when  the  creditor  appeared. 

It  seems  that  one  hour  would  be  a  reasonable 
time  for  the  officer  to  wait,  before  proceeding  in 
the  business  on  the  day  appointed  for  the  creditors 
to  show  cause ;  but  this  being  a  matter  of  sound 
discretion  with  the  officer,  the  court  in  this  case  re- 
fused to  interfere  with  the  exercise  of  such  discre- 
tion, the  officer  having  returned  that  he  had  pro- 
ceeded in  conformity  to  his  usual  practice  in  such 
cases. 

Citations— 20  Johns.,  309 ;  2  Arch.,  278. 

riERTIORARI  to  vacate  an  insolvent's  dis- 
\J  charge.  The  Recorder  of  Hudson,  on  the 
application  of  Pulver,  for  a  discharge  under 
the  Insolvent  Act  to  exempt  his  body  from  im- 
prisonment, made  an  order  for  the  creditors  of 
Pulver  to  show  cause  before  him,  at  his  office, 
Dec.  10, 1828,  at  ten  o'clock  in  the  forenoon,  why 
such  discharge  should  not  be  granted.  On  the 
appointed  day,  at  a  few  minutes  after  ten  A. 
M. ,  Pulver  appeared  before  the  recorder,  pro- 
duced due  proof  of  the  publication  of  the  or- 
der to  show  cause,  and  demanded  that  an  or- 
der of  assignment  should  be  *made  ;  [*633 
such  order  was,  accordingly,  made,  an  assign- 
ment was  forthwith  executed,  and  a  certificate 
of  the  assignee  of  the  due  execution  of  the 
same,  delivered  to  the  recorder,  who  thereupon 
signed  and  executed  the  discharge.  Previous, 
however,  to  the  discharge  being  delivered  to 
Pulver,  and  at  about  thirty  minutes  after  ten 
o'clock  A.  M.,  an  attorney  appeared  in  behalf 
of  one  of  the  creditors,  and  announced  that  he 
had  come  to  oppose  the  discharge,  filed  objec- 
tions in  writing,  and  demanded  that  they 
should  be  passed  upon  by  a  jury.  The  record- 
er decided  that  the  objections  came  too  late, 
and  delivered  the  discharge  to  Pulver.  The 
recorder  stated  in  his  return  that  it  was  his 
uniform  practice  to  grant  discharges  in  such 
cases,  precisely  at  the  hour  designated  in  the  or- 
der to  show  cause,  unless  he  had  received  no- 
tice of  an  intended  opposition,  in  which  case 
he  waited  a  reasonable  time  for  the  party  in- 
tending to  oppose.  The  creditor  sued  out  a  cer- 
tiorari. 

Mr.  J.  Koon,  for  the  creditor. 

Mr.  A.  Vanderpoel,  for  the  insolvent. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  matter  is,  whether  the  judge 
or  commissioner,  to  whom  an  insolvent  applies 
for  a  discharge,  is  obliged  to  wait  any  time  aft- 
er the  hour  appointed  for  the  creditors  to  ap- 
pear and  show  cause. 

In  this  case  a  creditor  appeared  thirty  min- 
utes after  the  time  ;  the  order  for  the  assign - 
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ment  had  been  made,  the  assignment  executed, 
and  the  discharge  was  signed  but  not  delivered. 
It  is  contended  that  the  officer,  in  a  case  like 
this,  should  wait  an  hour.  In  Shufelt  v.  Cramer, 
20  Johns.,  309,  this  court  said  a  justice  was 
bound  to  wait  a  reasonable  time,  and  that  one 
hour  was  such  reasonable  time.  They  say, 
"  This  is  in  conformity  to  the  practice  on  a 
summons,  to  show  cause  before  a  judge."  The 
English  practice  on  summons  is  to  wait  half  an 
hour.  2  Archb. ,  278.  One  hour  is  no  more 
than  a  reasonable  time  to  wait  for  creditors  to 
appear  and  show  cause;  but  my  difficulty  is  as 
to  the  power  of  this  court  to  interfere  in  such 
matter.  The  Legislature,  I  have  no  doubt,  in- 
tended the  creditors  should  have  time  enough 
634*]  *to  appear.  The  language  is,  that  the 
officer,  on  receiving  the  petition,  etc.,  shall  ap- 
point a  day  and  place  ;  the  expression  of  time 
and  place  is  also  used.  In  this  case  the  officer 
did  not  proceed  until  after  the  hour  ;  and  he 
adopted,  what  was  his  usual  practice,  to  pro- 
ceed within  a  few  minutes  after  the  hour,when 
he  had  not  been  informed  of  any  opposition. 
The  proceedings  cannot  be  said  to  be  irregu- 
lar, the  commissioner  had  authority  to  proceed; 
and  I  am  in  favor  of  permitting  such  officers 
to  exercise  their  own  discretion  as  to  their  own 
practice. 
/  think  the  proceedings  should  be  affirmed. 

Cited  in-3  Barb.,  374. 


CASE  «.  THOMPSON. 

Public  Highway — Notice  to  Owner  of  Land  before 
Opening  Road — Damages. 

Sixty  days  notice  to  Ithe  owner  of  land  must  be 
given  before  proceeding1  to  open  a  road,  as  well 
where  it  has  been  established  by  an  alteration  made 
by  judges  after  the  same  had  been  laid  out  by  them 
on  appeal,  as  where  a  road  is  originally  laid  out  by 
Commissioners  of  Highways. 

Actual  notice  must  be  shown  in  such  case,  and 
will  not  be  presumed. 

The  payment  or  assessment  of  damages  of  the 
owners  of  lands  through  which  a  road  is  laid,  is  not 
a  condition  precedent  to  the  right  to  open  the  road. 

Citation— 2  R.  L.,  283. 

"I?  RROR  from  the  Orange  C.  P.  This  was  an 
J-J  action  of  trespass  for  entering  upon  the 
lands  of  C.  Thompson,  for  the  purpose  of  open- 
ing and  working  a  public  highway.  Case  was 
a  Commissioner  of  Highways,  and  in  justifica- 
tion of  his  acts  showed  the  folio  wing  facts:  In 
1822  three  of  the  judges  of  the  C.  P.  laid  out  a 
road  near  the  place  of  the  alleged  trespasses, 
upon  an  appeal  from  the  determination  of  the 
Commissioners  of  Highways  of  the  Town  of 
Goshen  refusing  to  lay  out  such  road.  In  1825, 
certain  freeholders  and  inhabitant  of  Goshen, 
with  the  approbation  of  the  Commissioners  of 
Highways  of  that  town,  presented  a  petition 
to  the  judges,  praying  that  an  alteration  might 
be  made  in  the  road,  so  as  to  cause  the  same  to 
pass  over  the  locus  in  quo.  and  the  judges  made 
the  alteration.  There  was  no  proof  that  notice 
had  been  given  to  the  plaintiff  to  remove  his 
635*]  fences.  *The  defendant  requested  the 
court  to  charge  the  jury  that  a  notice  of  60 
days,  or  any  other  notice  to  the  occupant  to  re- 
move his  fences,  was  not  necessary,  previous 
to  the  opening  of  a  road  thus  altered  by  the 
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judges;  or  if  notice  was  necessary,  that  the  law 
would  presume  it  to  have  been  given.  The 
court  refused  so  to  instruct  the  jury,  and 
charged  them  that  60  days'  notice  ought  to  have 
been  given  to  the  plaintiff,  and  that  proof  must 
be  made  of  the  fact,  the  law  not  allowing  of  a 
presumption  of  notice  in  such  case.  The  de- 
fendant excepted,  and  the  jury  found  for  the 
plaintiff.  On  the  trial  of  this  cause,  the  C.  P. 
also  decided  that  it  was  not  necessary  that  the 
damages  of  the  owner  of  the  land  should  be  as- 
sessed before  the  opening  of  the  road.  The 
plaintiff  having  entered  judgment  on  the  ver- 
dict, the  defendant  sued  out  a  writ  or  error. 
Mr.  C.  P.  Brander,  for  plaintiff  in  error, 
Messrs.  Wilkin  and  Benton,  for  defendant 
in  error. 

By  the  Court,  Sutherland,  J.  I  think  the 
court  below  were  correct  in  holding  that  the 
provisions  of  the  39th  section  of  the  Act  to 
Regulate  Highways,  2  R.  L.,  283,  were  appli- 
cable to  roads  fixed  or  determined  by  the  judges 
of  the  Court  of  C.  P.,  on  appeal  under  the  36th 
section  of  the  Act,  and  also  to  roads  altered  by 
them  under  the  37th  section  of  the  same  Act. 
The  39th  section  provides  that  it  shall  be  law- 
ful for  the  Commissioners  of  Highways,  or 
a  majority  of  them,inall  cases  where  they  shall 
have  laid  out  any  public  highway  through  any 
inclosed  lands,  in  conformity  to  the  provisions 
of  this  Act,  after  giving  the  owner  or  occupant 
60  days'  notice  to  remove  his  fences,  to  direct 
the  said  road  to  be  opened  or  worked,  and  no 
action  of  trepass  shall  lie  or  be  maintained 
against  any  person  or  persons  acting  in  pursu- 
ance of  such'  directions,  provided  that  the  de- 
termination of  the  said  Commissioners  in  the 
premises  shall  not  have  been  appealed  from  ; 
and  if  it  has,  then  the  60  days'  notice  shall  be 
given  after  the  decision  of  such  appeal.  The 
question  is,  whether  the  60  days'  notice  required 
to  be  given  by  this  section,  to  the  owner  or  oc- 
cupant of  any  inclosed  land  *through  [*636 
which  a  road  shall  have  been  laid  out,  to  re- 
move his  fences,  is  applicable  to  cases  in  which 
a  road  may  have  been  altered  by  the  judges 
under  the  37th  section. 

It  will  be  observed,  that  by  the  express  terms 
of  the  first  proviso  to  the  29th  section,  the  no- 
tice is  to  be  given  in  cases  in  which  the  judges 
shall  have  fixed  the  road  upon  appeal;  in  such 
cases,  the  notice  is  not  to  be  given  until  after 
the  decision  of  the  appeal.  Now  the  proceed- 
ings under  the  37th  section  may  well  be  con- 
sidered but  a  continued  or  renewed  exercise  of 
the  appellate  power  of  the  judges,  and  as  such, 
embraced  in  the  proviso  to  the  39th  section. 
The  object  of  the  37th  section  was  to  prevent 
the  Commissioners  of  Highways  from  revers- 
ing the  decisions  of  the  judges,  under  the  form 
of  a  discontinuance  or  alteration  of  a  road 
which  the  judges  had  fixed  upon  appeal.  It, 
accordingly,  gives  the  exclusive  power  of  al- 
tering or  discontinuing  such  roads  to  the 
judges,  upon  the  application  of  any  person  in- 
terested, made  with  the  approbation  of  the 
Commissioners  of  Highways.  The  alteration 
cannot  be  made  unless  the  Commissioners 
unite  in,  or  approve  of  the  application.  I  ap- 
prehend the  Legislature,  in  the  general  lan- 
guage used  by  them  in  the  39th  section, requir- 
ing notice  to  be  given,  intended  to  embrace  all 
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cases  of  roads  laid  through  inclosed  lands, 
whether  laid  out  directly  or  indirectly,  by  the 
Commissioners  of  Highways  ;  and  that  the 
Commissioners  are  named  because  they  are  the 
body  who  ordinarily  act,  and  are  considered  as 
possessing  the  general  authority  in  such  cases. 
A  road  which  is  altered  or  laid  out  upon  the 
application  of  the  Commissioners  of  Highways, 
or  upon  an  application  approved  of  by  them, 
may,  without  any  violence,  be  considered  as 
laid  out  by  them,  for  the  purpose  of  giving  ef- 
fect to  the  salutary  and  remedial  provision  of 
the  39th  section.  No  reason  is  perceived  why 
a  party  should  have  a  notice  of  60  days  to  re- 
move his  fences  in  the  one  case,  and  not  in  the 
other  ;  and  we  cannot  suppose  that  the  Legis- 
lature intended  to  establish  any  such  distinc- 
tion. 

If  the  Commissioners  had  no  right  to  open 
the  road,  without  giving  notice  to  the  party  to 
remove  his  fences,  then  they  were  bound  to 
prove  that  such  notice  had  been  given,  in  order 
to  entitle  themselves,  or  their  agent,  to  the  pro- 
637*]  tection  of  *the  Act.  It  was  not  for  the 
plaintiff  to  prove  that  such  notice  had  not  been 
given.  The  presumption  which  is  sometimes 
indulged  in  favor  of  public  officers,  does  not 
extend  to  a  case  like  this. 

The  court  were  also  correct  in  holding  that 
the  payment  or  assessment  of  the  damages,  un- 
der the  16th  section  of  the  Act,  was  not  a  con- 
dition precedent  to  the  right  to  open  the  road. 
This  was  expressly  decided  in  the  case  of  Peo- 
ple, exrel.  Palmer,  v.  Vail,  at  the  last  May  Term, 
not  reported.  It  was  there  said  that  the  Com- 
missioners have  nothing  to  do  with  the  asses- 
ment,  levying,  or  collection  of  those  damages; 
that  is  the  business  of  the  owners  themselves, 
and  of  the  supervisors  ;  and  the  right  of  the 
Commissioners  to  proceed  and  lay  out  the  road 
is  in  no  respect  affected  by  it. 

Judgment  affirmed. 

Cited  in-7  Wend..  298 ;  56  N.  Y.,  386 ;  46  Barb.,  318. 


DOUGLASS    AND    DUNN   «.  WILKESON. 

Negotiable  Paper — What   Constitutes — Indorse- 
ment— Effect  of  Partial  Assignment. 

The  assignment  of  part  of  a  demand  due  on  a 
promissory  note,  gives  no  right  of  action  to  the  as- 
signee, as  indorsee,  either  against  the  maker  or  the 
payee ;  the  transfer  of  the  note  for  less  than  the  real 
sum  appearing  due,  unless  the  residue  has  been  ex- 
tinguished, not  constituting  the  assignee  an  in- 
dorsee within  the  law  merchant. 

An  instrument  for  the  payment  of  money,  not 
payable  to  any  particular  person  or  to  bearer,  is  not 
negotiable ;  and  it  was,  accordingly,  held,  that  a 
memorandum,  made  by  a  payee  of  a  note  for  $2,500, 
on  the  back  thereof,  in  these  words,  "  Mr.  Olcott, 
pay  on  within  $750,"  did  not  authorize  a  recovery 
on  the  money  counts,  by  the  holder  against  the 
payee. 

Citations— Cunn.  Exch.  L.,  43,  44,  75 :  Chit.,  Bills, 
131.  322 :  1  Cow.,  538 ;  1 R.  L.,  151 ;  1  H.  Bl.,  605 ;  1  Ld. 
Raym.,  360;  Salk.,  65;  Carth.,  466;  12  Mod.,  213; 
Bailey,  22,  23,  72 ;  Chit,,  139. 140 ;  Jacobs  Law  Diet., 
tit.  Bills  of  Exch. :  1  Com.  Dig.,  tit.  Action  on  the 
Case,  295 ;  3  Kent.  Com.,  59;  2  Bay.,  324;  3  Johns.  Cas., 
7 ;  7  T.  R.,  430 ;  13  Mass.,  158 ;  1  Wend.,  522 ;  10  Johns., 
418. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 
WEND.  6. 


The  declaration  contains  four  counts.  In  the 
first  is  stated  the  making  of  a  note  by  one  He- 
man  Norton,  bearing  date  Dec.  13,  1828,  for 
the  sum  of  $2,500,  payable  90  days  after  date, 
at  the  Mechanics'  and  Farmers'  Bank,  to  the 
order  of  the  defendant;  then  it  is  averred  that 
the  def  endant,on  the  day  of  the  date  of  the  note, 
and  before  the  payment  of  the  money  therein 
specified,  or  of  any  part  thereof,  indorsed  the 
same,*andby  such  indorsement  ordered  [*638 
and  appointed  $750,  part  of  the  contents  of  the 
note,  to  be  paid  to  the  plaintiffs,  and  delivered 
the  note  to  them;  that  when  the  note  fell  due, 
it  was  presented  to  the  maker,  and  payment  of 
the  $750  demanded,  which  was  refused,  and 
notice  given  to  the  defendant;  by  reason  where- 
of the  defendant  became  liable  to  pay,  and  in 
consideration  thereof  promised  to  pay,  etc. 
The  second  count  charges  the  defendant  as  in- 
dorser  in  the  usual  form,  for  the  whole  sum 
mentioned  in  the  note.  The  third  count  is  gen- 
eral for  goods  sold  and  delivered,  for  money 
paid,  laid  out  and  expended,  money  had  and 
received,  and  money  lent  and  advanced;  and 
the  fourth  count  is  on  an  insimul  computassent. 
The  defendant  pleaded  the  general  issue.  On 
the  trial  of  the  cause,  the  plaintiffs  produced 
the  note  described  in  the  declaration,  on  the 
back  of  which  were  indorsed  the  following 
words:  "Mr.  Olcott,  pay  on  within  seven  hun- 
dred and  fifty  dollars,"  signed  "  S.Wilkeson;" 
and  on  the  face  of  the  note  was  written  the 
following:  "  Discounted  for  seven  hundred  and 
fifty  dollars."  The  signature  of  the  maker  of 
the  note  was  admitted,  as  also  the  signature  of 
the  defendant  to  the  indorsement  on  the  back 
thereof;  and  it  was  further  admitted  that  Mr. 
Olcott  was,  at  the  date  of  the  note,  and  still 
remained  cashier  of  the  Mechanics'  and  Farm- 
ers' Bank.  The  plaintiffs  rested,  and  the  coun- 
sel for  the  defendant  insisted  that  they  were  not 
entitled  to  recover:  1.  Because  the  memoran- 
dum on  the  back  of  the  note  is  not  an  indorse- 
ment thereof,  so  as  to  vest  any  legal  interest  in 
any  person  whatever,  and  certainly  not  in  the 
plaintiffs:  2.  If  such  memorandum  can  be  con- 
sidered an  indorsement  to  pay  $750  of  the  note, 
it  is  invalid,  because  an  entire  contract  cannot 
be  divided  and  split  up  into  several  contracts; 
and  3.  That  the  plaintiffs  cannot  recover  as  in- 
dorsees of  the  note,  the  memorandum  on  the 
back  of  the  note  not  being  an  indorsement, 
but  merely  a  request  to  Mr.  Olcott  to  pay  Sam- 
uel Wilkeson,  the  payee  of  the  note,  750;  not 
an  order  on  Norton,  the  maker  of  the  note,  to 
pay  the  same  to  the  plaintiffs.  A  verdict  was 
taken  for  the  plaintiffs  for  $783.57,  by  consent, 
subject  to  the  opinion  of  this  court,  with  lib- 
erty *to  either  party  to  turn  the  case  [*639 
into  a  bill  of  exceptions.  The  case  was  ar- 
gued by, 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 

By  the  Court.  It  is  very  certain  that  the 
plaintiffs  cannot  recover  on  the  first  or  second 
counts  in  the  declaration,  unless  they  are  vested 
with  the  character  of  indorsees.  It  becomes 
important  then  to  ascertain  what  constitutes 
an  indorsement,  according  to  the  commercial 
code.  "  Indorsement  is  a  term  known  in  law, 
which,  by  the  custom  of  merchants,  transfers 
the  property  of  the  bill  or  note  to  the  indorsee, 
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and  is  usually  made  on  the  back  of  the  bill, 
and  must  be  in  writing."  Cunn.,  Exchange 
Law,  43.  No  precise  form  of  words  is  re- 
quired to  make  a  valid  indorsement :  the  sig- 
nature of  the  indorser  alone  is  all  that  is  re- 
quired to  transfer  a  note  or  bill  of  exchange, 
because  such  signature,  with  the  delivery  of 
the  instrument,  gives  the  person  to  whom  it  is 
delivered  a  right  to  it,  and  to  recover  in  his 
own  name  the  amount  of  it  from  the  maker  or 
acceptor.  By  receiving  the  negotiable  paper 
in  that  situation,  he  is  vested  with  a  right  to 
make  a  full  indorsement  over  the  indorser's 
name.  Indorsements  may  be  made  in  blank, 
in  full,  conditional  or  restrictive.  Chit.,  Bills, 
131  ;  1  Cow.,  538.  The  right  of  a  person  to 
sue  in  his  own  name  on  a  bill  of  exchange, 
who  is  not  a  party  to  it,  depends  upon  the  title 
which  he  has  derived  from  the  payee.  This 
title  is  by  assignment,  which  the  common  law 
did  not  recognize,  but  which  has  its  force  from 
the  custom  of  merchants.  The  statute  extends 
the  custom  to  promissory  notes.  1  R.  L.,  151. 
This  same  custom  must  be  appealed  to  in  all 
questions  where  the  validity  or  the  effect  of 
an  assignment  is  called  in  question.  It  directs, 
Ch.  J.  Eyre  says,  in  Gibson  v.  Minet,  1  H.  Bl., 
605,  that  the  assignment  should  be  made  by  a 
writing  on  the  bill  or  note,  appointing  the  con- 
tents thereof  to  be  paid  to  some  third  person, 
and  in  respect  of  bills  drawn,  payable  to  bear- 
er, that  the  assignment  should  be  constituted 
by  delivery  onlv.  The  contract  which  the 
64O*]  maker  of  a  negotiable  note  *enters  into 
with  the  payee,  is  to  pay  him,  or  such  person 
as  he  or  his  indorsee  or  any  indorser's  in- 
dorsee shall  direct,  and  there  is,  consequently, 
as  much  privity  between  the  last  indorsee  and 
the  drawer,  and  between  him  and  the  pre- 
cedent indorsers,as  there  is  between  the  drawer 
and  the  payee.  The  indorsement  is  an  inci- 
dent, and  a  part  of  the  original  contract.  The 
indorsee  holds  the  note,  if  not  with  precisely 
the  same  privileges,  rights  and  advantages  as 
the  original  payee,  with  nearly  the  same.against 
the  maker.  It  would  seem  to  be  obvious  to 
reason,  that  if  the  payee  transferred  none  of 
the  rights  with  which  he  was  invested  as  payee 
against  the  maker,  to  a  third  person,  that  per- 
son could  not  be  an  indorsee.  It  would  seem 
to  be  of  the  essence  of  an  indorsement  that  the 
indorsee  should  take  some  of  the  indorser's 
rights.  The  creation  of  new  rights  between 
the  indorser  and  indorsee,  without  the  trans- 
ference of  any  of  those  existing  in  the  former, 
will  not,  I  apprehend,  make  an  indorsement ; 
when,  therefore,  the  contract  between  the 
payee  of  a  negotiable  note  and  a  third  person 
is  of  such  a  character  as  to  give  the  latter  no 
rights  against  the  maker,  to  create  no  privity 
of  contract  between  them,  that  contract  is  not 
an  indorsement  of  the  note  within  the  custom 
of  merchants.  If  this  position  be  correct,  we 
have  only  to  inquire  in  this  case  whether  the 
defendant  transferred  to  the  plaintiffs  any 
right  as  against  Norton,  the  maker  of  the  note 
declared  on,  to  enable  us  to  determine  whether 
the  plaintiffs  are  indorsees.  Could  the  plaint- 
iffs recover  in  an  action  against  the  drawer  of 
the  note  ?  Since  1698,  when  the  case  of  Haw- 
kin*  v.  Cardy  was  decided,  the  law  has  been 
settled  that  the  assignment  of  a  part  of  a  de- 
mand, due  on  a  promissory  note,  does  not  en- 
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able  the  assignee  to  maintain  an  action  against 
the  maker.  1  L.  Raym.,  360  ;  Salk.,  65  ;  Carth., 
466  ;  12  Mod.,  213.  The  principle  of  this  case 
has  been  sanctioned,  I  believe,  by  all  courts  in 
which  questions  have  arisen  calling  for  its  ap- 
plication, and  reiterated  by  the  most  approved 
elementary  writers  on  the  law  relative  to  bills 
of  exchange  and  promissory  notes.  Cunn.,  44, 
75;  Bailey,  72;  Chit.,  189,  140;  Jac.  Law 
Diet.,  tit.  Bills  of  Exchange  ;  1  Com.  Dig.,  tit. 
Action  on  the  Case,  295;  3  Kent,  Com.,  59. 
*The  reason  assigned  for  this  princi-  [*64 1 
pie  is  not  as  broad,  it  may  be  said,  as  the  ap- 
plication now  proposed  to  be  made  of  it.  The 
reason  is,  that  a  contract  cannot  be  divided 
into  parts  so  as  to  subject  the  party  to  several 
actions.  This  objection  may  be  thought  to  ap- 
ply only  to  the  maker  of  the  note,  and  not  to 
the  remedy  which  the  indorsee  has  against  the 
indorser.  The  principle  changes  the  nature  of 
the  relation  between  the  parties.  It  does  not 
give  to  the  transfer,  or  what  is  urged  to  be  a 
transfer,  the  quality  of  an  indorsement,  ac- 
cording to  the  custom  of  merchants,  nor  to  the 
plaintiffs  the  character  of  indorsees.  The  lan- 
guage of  all  the  books  is,  that  an  indorsement 
transfers  the  property  of  the  bill  or  note  to 
the  indorsee  ;  what  does  less  than  that,  is  not 
in  strictness  an  indorsement.  The  position  of 
Mr.  Justice  Bayley,  whose  accuracy  will  not  be 
questioned,  is,  that  "an  indorsement  cannot 
be  made,  for  the  transfer  of  less  than  the  full 
sum  appearing  to  be  due  upon  the  bill  or  note." 
Bayley,  Bills,  72.  So  the  language  of  Chitty, 
as  to  the  effect  of  a  partial  assignment,  is  of 
like  import,  though  he  follows  it  with  the  rea- 
sons for  the  rule  of  law,  which  have  particular 
reference  to  the  situation  in  which  such  an  as- 
signment would  involve  the  acceptor.  "  Al- 
though an  indorsement,"  he  says,  "  may  be 
made  in  blank,  in  full  or  restrictive,  yet  it  can- 
not, after  acceptance,  be  made  for  less  than 
the  full  gum  appearing  to  be  due  upon  the  bill, 
etc.,  transferred,  because  a  personal  contract 
cannot  be  apportioned,  and  it  would  make  the 
acceptor  liable  to  two  actions."  Chancellor 
Kent  also  says  :  "  The  bill  cannot  be  indorsed 
for  a  part  only  of  its  contents,  unless  the  resi- 
due has  been  extinguished."  3  Kent,  Com., 
59.  He  assigns  the  reasons  on  which  the  rule 
is  founded.  Although  he  does  not  mention 
notes,  the  principle  is  equally  applicable  to 
them,  for  they  are  bills  of  exchange,  the  maker 
being  both  drawer  and  acceptor.  The  point 
now  under  consideration  has  been  directly 
passed  upon  by  the  Superior  Court  of  S.  C. 
The  court  went  much  further  than  we  are 
asked  to  go  in  this  case,  and  probably  further 
than  we  should  feel  ourselves  willing  to  go,  in 
a  case  like  that  before  them.  They  decided 
that  where  the  assignor  had  the  entire  interest 
in  the  note  when  he  assigned  *it,  he  [*642 
was  not  an  indorser,  and  the  person  taking  it 
was  not  an  indorsee,  and  could  not  maintain 
an  action  as  such  against  the  assignor,  because 
he  did  not  get  the  whole  note  by  a  single  act ; 
a  part  being  assigned  at  one  time,  and  a  part 
at  another,  though  both  assignments  were 
made  the  same  day.  The  court  say  the  in 
dorsement  of  a  part  of  a  note  or  bill  is  bad  ; 
and  if  so,  two  vicious  indorsements  cannot 
make  a  good  one.  Hughes  v.  Kiddell,  2  Bay, 
324.  That  action,  as  to  the  parties,  was  like 
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the  present — indorsee  against  indorser.  The 
•cases  in  which  it  has  been  held  that  an  ac- 
ceptance for  part  of  a  bill  is  good,  were  re- 
ferred to  on  the  argument  by  the  plaintiffs' 
•counsel,  as  bearing  on  the  question  under  con- 
sideration, but  they  do  not  apply,  because 
there  is  no  apportioning  of  a  single  demand  ; 
.an  entire  contract  cannot  be  split  so  as  to  give 
two  actions  against  any  party  to  it.  The  books 
recognize  the  distinction  between  the  two  cases. 
If  the  acceptor  is  sued,  he  is  only  responsible 
for  the  amount  for  which  he  has  accepted  ;  if 
he  pays  a  part  of  the  bill,  it  is  supposed  to  be 
out  of  the  drawer's  funds,  and  the  drawer  is 
•called  on  by  the  holder  only  for  the  residue. 
The  acceptor  has  no  claim  on  him,  on  the  bill, 
for  what  he  has  paid  on  his  acceptance.  If 
he  is  an  accommodation  acceptor,  he  has  his 
-action  for  money  paid  to  the  drawer's  use.  If 
we  consider  the  relative  rights  of  the  parties  to 
this  action,  viewing  them  as  indorsees  and  in- 
•dorser,  the  case  is  involved  in  a  manifest  ab- 
surdity. It  is  absurd  that  an  indorsee  cannot 
maintain  an  action  against  the  maker  of  the 
note.  It  is  not  pretended  that  the  plaintiffs  in 
this  suit  can  maintain  an  action  against  Norton. 
The  responsibility  of  the  defendant,  if  he  is  to 
be  regarded  as  an  indorser,  is  conditional;  he 
is  liable  to  the  plaintiffs  only  in  the  event  that 
the  maker  of  the  note  fails  to  pay  to  the  plaint- 
iffs; yet  they  have  no  right  of  action — no  claim 
against  the  maker.  The  plaintiffs,  as  indorsees, 
must  show,  before  they  can  recover  against 
the  defendant  as  indorser,  a  demand  of  pay- 
ment on  the  maker,  a  refusal  and  notice  of  non- 
payment to  the  defendant.  The  situation  of 
the  parties  renders  all  this  an  idle  ceremony. 
•Shall  the  plaintiffs  make  a  demand  where  they 
have  no  right?  Shall  they  be  required  to  give 
<>43*]  formal  notice  of  a  default,  *where  there 
•can  be  no  default,  because  there  was  no  duty. 
We  are,  therefore,  of  opinion  that  the  plaint- 
iffs are  not  the  indorsees  of  the  note  and,  con- 
sequently, as  such,  cannot  recover  the  amount 
thereof,  or  the  $750.  Had  it  appeared  that 
when  the  note  was  delivered  by  the  defendant 
to  the  plaintiffs  the  balance  due  on  it  was  only 
$750,  the  difficulty  which  lies  in  the  way  of  a 
recovery  in  this  suit  would  be  removed;  2 
Wils.,  262;  but  that  fact  was  not  shown,  nor 
&re  we  permitted  to  assume  it,  if  it  were  cor- 
rect that  we  should  do  so  in  any  case,  because 
the  declaration  avers  that  no  part  of  the  sum 
•of  money  mentioned  in  the  note  was  paid  when 
the  transfer  to  the  plaintiffs  was  made.  Every 
indorsement,  it  is  said,  is  the  same  thing  be- 
tween the  indorser  and  the  indorsee  as  the 
making  of  a  new  note.  If  this  should  be  taken 
•as  literally  true,  it  would  not  aid  the  plaintiffs, 
because,  according  to  the  foregoing  views, 
there  is  no  indorsement. 

We  are  next  to  inquire  if  the  memorandum 
on  the  back  of  the  note  is  a  check  or  draft  on 
which  the  plaintiff  can  recover  under  the  money 
counts.  A  check  or  draft  on  a  banker  is  de- 
fined to  be  a  written  order  or  request  addressed 
to  persons  carrying  on  the  business  of  bankers, 
drawn  on  them  by  a  party  having  money  in 
their  hands,  requesting  to  pay,  on  presentment 
to  a  person  therein  named,  or  to  bearer,  a  spec- 
ified sum  of  money.  Chit.,  Bills,  322.  It  is 
said  in  Oruger  v.  Armstrong,  3  Johns.  Gas. ,  7 : 
•"A  check,  although  generally  received  as  cash 
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when  given  in  payment,  is,  in  form  and  reali- 
ty, a  bill  of  exchange.  It  possesses  all  the  re- 
quisites of  a  bill,  and  has  been  treated  as  such." 
Ld.  Kenyon  said,  in  the  case  of  Bohem  v.  Ster- 
ling, 7  T.  R. ,  430,  that  at  the  trial  of  that  cause, 
he  thought  there  was  a  distinction  between  a 
banker's  check  and  a  bill  of  exchange  ;  but  on 
further  consideration,  he  did  not  think  that 
distinction  well  founded.  If  a  draft  or  check 
is  required  to  have  the  requisites  of  a  bill  of 
exchange,  and  is  to  be  treated  as  such,  it  will 
be  at  once  perceived  that  the  memorandum  on 
the  note  in  this  case  is  not  a  draft  or  check.  It 
does  not  specify  any  payee.  To  make  a  note 
within  the  statute,  it  must  be  payable  to  some 
person,  body  politic  or  corporate,  his  or  their 
order,  *or  unto  bearer,  1  R.  L.,  151  ;  [*644 
and  this  was  only  requiring,  in  relation  to  a 
promissory  note,  what  the  custom  of  merchants 
had  established  as  requisite  to  make  a  valid 
bill  of  exchange.  If  there  is  a  blank  for  the 
name  of  the  payee,  a  bonafide  holder  may  fill 
it  up  with  his  own,  and  then  it  becomes  a  ne- 
gotiable note,  Bayley,  Bills,  23;  or,  if  it  appear 
from  whom  the  consideration  came,  he  may  be 
presumed  to  be  the  payee  intended  ;  but  noth- 
ing of  this  kind  is  shown  by  the  memorandum 
on  the  note  in  question.  Ld.  Ch.  B.  Eyre  says, 
in  the  case  of  CHbson  v.  Minet,  before  referred 
to  :  "If  I  put  in  writing  these  words,  'I  prom- 
ise to  pay  £500,  on  demand,  value  received,' 
without  saying  to  whom,  it  is  waste  paper  ;  if 
I  direct  another  to  pay  £500  at  some  day  after 
date,  for  value  received,  and  not  say  to  whom, 
it  is  waste  paper."  It  is  supererogation  to  for- 
tify with  authorities  the  position  that  an  in- 
strument, without  being  payable  by  its  terms 
to  some  person  or  to  the  bearer  thereof,  cannot 
be  negotiable  paper.  The  position,  as  Bayley 
states  it,  is  this  :  "Where  a  bill  or  note  is  pay- 
able otherwise  than  to  the  bearer,  it  must  con- 
tain the  name  of  the  payee."  Bayley,  Bills,  22. 
It  may  be  useful  to  consider  one  or  two  cases 
wherein  efforts  have  been  made  to  convert 
memorandums  into  negotiable  instruments.  The 
Supreme  Court  of  Mass,  have  decided  that  a 
person  possessed  of  an  order  for  the  payment 
of  money  to  No.  100  or  bearer,  addressed  to 
no  particular  person  as  drawee,  could  not  main- 
tain an  action  against  the  person  subscribing 
it  without  showing  he  came  fairly  by  it  for  a 
valuable  consideration.  An  action  was  brought 
by  the  possessor  on  a  memorandum  in  these 
words  :  "  Boston,  15th  May,  1810  ;  good  for 
one  hundred  and  twenty-six  dollars  on  de- 
mand ;"  signed,  Oilman  &  Hoyt;  and  the  court 
held  it  not  sustainable.  Parker,  Oh.  J.,  said  : 
"It  is  not  a  negotiable  promissory  note  ;  it  is 
not  payable  to  bearer;  it  is  not  a  contract  which 
expropriomgore,  constitutes  a  promise  to  whom- 
soever shall  produce  it."  "It  imports  no  prom- 
ise to  the  holder  without  evidence  it  was  actu- 
ally given  to  him."  13  Mass.,  158.  In  this  case 
there  is  no  evidence  that  the  memorandum  was 
given  to  the  plaintiffs  and,  consequently,  a 
*promise  to  pay  them  cannot  be  in-  [*645 
f erred  from  the  bare  possession.  But  if  that 
difficulty  was  removed,  the  one  we  are  consid- 
ering would  remain.  Facts  might  be  shown, 
which,  in  connection  with  the  memorandum, 
would  make  out  a  promise  by  the  defendant 
to  the  plaintiffs  ;  yet  the  memorandum  would 
still  want  the  effect  and  character  of  a  negoti- 
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able  instrument,  according  to  the  custom  of 
merchants;  and  wanting  that  character,  it  can- 
not be  received  as  proof  sufficient  to  warrant  a 
recovery  under  the  money  counts  in  the  dec- 
laration in  this  case.  Leonard  v.  Mason,  1 
Wend.,  522,  was  cited  on  the  argument  as  a 
case  in  which  the  court  had  substituted  a  pay- 
ee where  none  had  been  indicated  by  the  draw- 
er of  a  bill.  Whether  there  was  a  payee  or  not, 
was  not  distinctly  raised  in  that  case  for  the 
consideration  of  the  court ;  but  if  it  had  been, 
we  should  not  probably  have  had  any  difficul- 
ty in  coming  to  the  conclusion  that  the  payee 
was  sufficiently  indicated.  A  Leonard  was  the 

Kyee  of  a  note  drawn  by  N.  Leonard.  N. 
sonard  wrote  an  order  or  draft  under  the 
note,  in  the  following  words  :  "Levi  Mason, 
Esq.,  please  pay  the  above  note,  and  hold  it 
against  me  in  our  settlement."  Signed,  N. 
Leonard.  There  was  a  parol  acceptance,  and  a 
promise  to  pay  by  the  defendant,  made  to  A. 
Leonard  the  payee  of  the  note.  This  was  held 
to  be  a  bill  of  exchange.  There  could  be  no 
mistake  as  to  the  payee  ;  the  draft  was  to  pay 
the  note,  and  the  payee  of  the  draft  must,  con- 
sequently, be  the  person  who  was  entitled  to 
receive  payment  of  the  note;  and  a  payment  to 
any  other  person  would  not  have  been  a  pay- 
ment of  the  draft.  If  we  apply  the  principle 
of  that  case  to  this,  it  will  not  help  the  plaint- 
iffs. It  has  been  clearly  established,  we  think, 
that  they  are  not  the  indorsees  of  the  note;  and 
if  they  are  not,  it  remains  the  property  of  Wilk- 
eson  ;  and  he,  and  not  they,  would  seem  to  be 
the  payee  indicated  by  the  memorandum.  Mr. 
Olcott  could  never  have  justified  the  payment 
of  the  sum  mentioned  in  the  memorandum  to 
any  other  person  than  the  owner  of  the  note 
itself  showed,  if  the  previous  reasoning  be  cor- 
rect, that  it  had  not  been  negotiated  by  the 
payee.  If  Mr.  Olcott  could  have  justified  the 
payment  to  the  possessor  of  the  note,  it  must 
646*]  have  been  on  the  ground  *that  the  pay- 
ment was,  in  fact,  to  Wilkeson.  The  memo- 
randum might  have  been  construed  as  an  au- 
thority to  an  agent  to  receive,  and  the  posses- 
sion of  the  order  may  have  been  regarded  as 
designating  the  person  who  was  made  the 
agent.  But  the  possession  of  the  note  and  mem- 
orandum would  not  authorize  the  holder  to 
make  himself  the  payee  by  inserting  his  name 
in  the  order,  or  the  court  to  regard  him  as 
such,  no  more  than  the  possessor  of  the  mem- 
orandum mentioned  by  Ld.  Ch.  B.  Eyre,  "  I 
promise  to  pay  £500  on  demand,  value  re- 
ceived," could  make  it  better  to  himself  than 
waste  paper,  by  adding  anything  to  it. 

An  instrument  that  is  not  a  bill  of  exchange, 
or  a  negotiable  promissory  note,  cannot  be 
given  in  evidence  under  the  common  money 
counts.  10  Johns.,  418.  This  obstacle  to  a  re- 
covery by  the  plaintiffs  in  this  action  would 
remain,  even  if  the  acknowledgment  of  value 
received  in  the  note  could  be  transferred  to  the 
memorandum.  If  "value  received"  were  in- 
serted in  it,  still  it  would  not  be  a  negotiable 
note  or  draft  and,  consequently,  could  not  be 
proof  under  the  money  counts  ;  and  the  dec- 
laration contains  no  special  count  on  the  draft. 
But  whose  acknowledgment  of  value  received 
is  required  ?  That  of  the  defendant.  How 
strange  would  be  the  attempt  to  convert  the  ac- 
knowledgment of  Norton,  made  in  the  note, 
1224 


into  an  implied  one  of  Wilkeson  in  the  memo- 
randum. But  if  it  should  be  granted  that  the- 
memorandum  was  a  valid  check  or  draft,  there- 
would  still  be  fatal  objections  to  the  right  of 
the  plaintiffs  to  recover.  If  it  is  a  check  or  draft, 
it  is  a  bill  of  exchange  ;  and  what  is  required 
in  relation  to  the  one  to  sustain  an  action  on 
it,  is  required  as  to  the  other.  The  parties  to 
it  are  the  defendant  as  drawer,  the  plaintiffs  as 
payees,  and  Mr.  Olcott  as  drawee ;  the  payee 
cannot  resort  to  the  drawer  without  having 
given  notice  of  the  non-payment  by  the  drawee- 
on  presentation,  or,  at  least,  without  showing 
that  there  were  not  funds  in  the  hands  of  the 
drawee.  Now  in  this  case  there  is  no  notice  of 
non-payment  to  the  defendant,  or  proof  that 
the  drawer  had  no  funds. 
Judgment  for  defendant. 

Affirmed— 22  Wend.,  559. 

Cited  in— 17  Wend.,  432;  19  Wend.,  566 :  66  N.  Y.,  20r 
23  Am.  Rep.,  13  ;  76  N.  Y.,  356 :  1  Keyes,  186 ;  4  Abb. 
App.  Dec.,  239 ;  8  Barb.,  222;  51  Ind.,  91 ;  41  Am.  Dec., 
107  (5  Atk.,  536). 


*PARKER  v.  CRANE.        [*647 

Contracts — Consideration — Possession  of  Lands 
as — Pleading. 

The  possession  of  lands  being  an  interest  which  is 
the  subject  of  sale,  is  an  adequate  consideration  to 
support  a  promise  to  pay  for  the  price  thereof. 

If  the  consideration  be  past  at  the  time  of  the 
promise,  the  act  done,  which  is  the  consideration  of 
the  promise,  must  be  stated  to  have  been  done  upon 
the  request  of  the  party  promising:. 

Citations— 1  Fonb.  336,  n.;  5  Johns.,  277;  7  Johns. ,. 
87;  1  Cai.,  585. 

TiEMURRER.  The  declaration  contains  two- 
\J  counts  in  assumpsit  on  a  special  agreement. 
In  the  first  count  the  agreement  is  set  forth  in 
Jicec  verba;  it  bears  date  in  July,  1820,  and  after 
reciting,  that  whereas  the  plaintiff  did, in  April 
then  last  past,  sell  and  convey  unto  the  defend- 
ant the  possession  of  a  lot  of  land  containing 
50  acres,  being  part  of  lot  No.  6,  in  Junius, 
said  to  be  escheated  to  the  State,  the  defendant 
undertook  to  pay  to  the  plaintiff  $127.50,  on 
or  before  Feb.  1,  then  next,  if  he,  the  de- 
fendant, should  be  able  to  procure  a  deed  of 
conveyance  of  the  soil  of  the  50  acres  from 
the  Commissioners  of  the  Land  Office  or  oth- 
erwise, so  as  to  obtain  for  himself  a  good 
and  sufficient  title  to  the  same,  or  should  as- 
certain whether  John  Mapes,  of  Orange  Co., 
who  formerly  laid  claim  to  the  land,  had,  or 
was  to  have,  after  the  date  of  the  agreement, 
any  right  or  title  to  the  fee  of  the  land,  pro- 
vided that  such  title  was  obtained  by  the  de- 
fendant, or  such  information  received  previous 
to  the  said  day  of  payment.  The  plaintiff  then- 
averred  that  Feb.  27,  1828,  the  defendant  ob- 
tained title  to  the  land  by  letters  patent  from 
the  State,  and  set  forth  the  same  also  in  hac 
verba,  and  concluded  in  the  usual  form,  that 
the  defendant  had  not  paid  the  money  specified 
in  the  agreement.  In  the  second  count  the 
agreementwas  set  forth  substantially, the  prom- 
ise being  alleged  to  be  made  in  consideration 
that  the  plaintiff  did.  in  April  preceding  the 
date  of  the  agreement,  sell  and  convey  unto- 
the  defendant  the  possession  of  the  said  lot  of 
land,  and  all  proper  averments  being  made. 
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The  defendant  pleaded  the  general  issue,  and 
nan  assumpsit  infra  sex  annos  to  each  count. 
The  plaintiff  demurred. 

648*]  *Mr.  J.  A.  Spencer,  for  the  plaint- 
iff, insisted  that  the  plea  of  non  assumpsit  in- 
fra, etc.,  was  not  proper  in  this  case;  that  if 
the  defendant  could  avail  himself  of  the  Stat- 
ute of  Limitations,  he  should  have  pleaded  ac- 
tio  non  accrevit,  etc. ,  2  Saund. ,  63  c. 

Mr.  J.  McAlister,  for  defendant.  The 
declaration  is  bad.  The  first  count  is  defective 
in  not  alleging  any  consideration  for  the  prom- 
ise. 3  Johns.,  100;  4  Id.,  135,  880,  296;  5  Id., 
272.  It  is  bad  also  in  not  alleging  that  the 
plaintiff  sold  his  possession  at  the  defendant's 
request.  3  Cai.,  286;  7  Johns.,  87.  The  second 
count  is  bad  in  stating  the  promise  to  be  on  a 
past  consideration,  and  in  not  averring  that 
the  possession  was  sold  at  the  request  of  the 
defendant.  Both  counts  are  bad  in  not  aver- 
ring that  the  plaintiff  was  ever  possessed  of  the 
land;  in  not  setting  forth  the  mode  of  convey- 
ance from  him  to  the  defendant;  in  not  alleging 
that  the  land  was  conveyed  by  the  State  to  the 
defendant,  as  being  possessed  thereof  bonafide, 
under  color  of  title,  according  to  the  require- 
ments of  the  statute,  and  in  not  averring  that 
the  defendant  obtained  a  good  and  sufficient 
title. 

By  the  Court,  Savage,  Ch.  J.  Several  ob- 
jections are  taken  to  the  declaration.  The  de- 
fendant's counsel  says  very  little  in  support  of 
his  pleas,  but  attacks  the  declaration.  It  is 
certainly  true  that  every  promise  must  have  a 
sufficient  consideration  to  support  it,  unless  the 
promise  be  under  seal,  or  by  writing,  import- 
ing a  consideration — as,  for  instance,  a  prom- 
issory note:  in  such  cases  a  consideration  need 
not  be  stated  in  the  declaration.  This  is  not 
such  a  case. 

The  counts  are  substantially  alike;  the  first 
sets  out  the  written  agreement  in  terms,  the 
second  states  the  substance  of  it.  The  consid- 
eration stated  is  the  sale  and  conveyance,  on  a 
day  which  was  then  past,  of  the  possession  of 
50  acres  of  land,  being  part  of  lot  No.  6,  Junius, 
said  to  be  escheated  to  the  State.  A  considera- 
tion upon  which  an  assumpsit  shall  be  founded, 
must  be  for  the  benefit  of  the  defendant,  or  to 
the  trouble  or  prejudice  of  the  plaintiff.  1 
Fonb.,  336,  n.;  5  Johns.,  277.  The  possession  of 
lands  is  an  interest  which  may  be  the  subject 
of  a  sale  and,  therefore,  is  an  adequate  consid- 
eration to  support  a  promise  for  the  price.  The 
649*]  transfer  *of  the  possession  was  a  prej- 
udice to  the  plaintiff,  and  a  benefit  to  the  de- 
fendant and,  therefore,  a  good  consideration; 
but  as  stated  in  the  contract,  it  was  a  past  con- 
sideration and,  therefore,  it  should  have  been 
stated  that  the  possession  was  sold  at  the  re- 
quest of  the  defendant.  The  case  of  Comstock 
v.  Smith,  7  Johns. ,  87,  is  in  point.  There  the 
plaintiff  stated  in  one  count,  for  that  whereas 
the  defendant,  Mar.  15,  1808,  in  consideration 
that  the  plaintiff  had,  before  that  time,  sold  and 
conveyed  to  the  defendant  a  certain  farm,  un- 
dertook, and  promised,  etc.  On  a  motion  in 
arrest,  the  court  said:  This  is  a  promise  on  a 
past  consideration,  and  all  the  cases  agree  that 
it  should  be  laid  as  done  upon  the  request  of 
the  party  promising,  or  at  least,  it  must  appear 
that  the  party  promising  was  under  a  moral  ob- 
ligation to  perform  the  promise.  1  Cai.,  585;  1 
WEND.  6. 


Fonb.,  336,  n.  I  cannot  distinguish  this  case 
from  Corwtock  v.  Smith.  It  is  also  objected 
that  it  should  have  been  stated  that  the  defend- 
ant came  within  the  provisions  of  the  statutes- 
relating  to  escheated  lands.  That  was  not  nec- 
essary. The  plaintiff  transferred  the  possession 
to  the  defendant.  If,  by  virtue  of  that  trans- 
fer, he  obtained  title,  the  promise  attached ;  but 
for  the  defect  above  stated,  both  counts  are 
bad,  and  the  defendant  is  entitled  to  judgment, 
with  leave  to  plaintiff  to  amend,  on  payment  of 
costs. 

Cited  in— 24  Wend.,  99:  1  Lans.,  419;  20  Barb.,  152; 
44  Barb.,  604;  13  Mich.,  211. 


M'CARTEE  ET  AL.  c.  CHAMBERS. 

Contracts — Parties — Judgment,  when  Final. 

A  committee  appointed  at  a  public  meeting  to 
carry  into  effect  the  objects  of  such  meeting:,  are  re- 
sponsible to  workmen  for  labor  performed  by  them.. 
The  workmen  are  not  bound  to  look  for  their  com- 
pensation to  the  individuals  composing  the  meeting. 

Where  a  defendant  pleads  in  abatement,  and  the- 
plaintiff  takes  issue  upon  the  plea,  and  it  is  found 
against  the  defendant,  the  judgment  is  final,  and  the- 
same  jury  who  pass  upon  the  issue  assess  the  dam- 
ages of  the  plaintiff. 

Citation— 2  Saund.,  24  a,  n.  3. 

riERTIORARI.  Chambers  sued  M'Cartee 
\J  and  three  others  in  a  justice's  court  in  the 
City  of  N.  Y. ,  for  work  and  labor.  The  de- 
fendants pleaded  in  abatement  that  17  other 
persons  ought  to  have  been  joined  with  them 
as  defendants.  *The  plaintiff  took  issue  [*65O 
upon  the  plea  in  abatement,  and  the  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $10,  for 
which  judgment  was  rendered.  The  defend- 
ants sued  out  a  certiorari,  and  from  the  justice's 
return  it  appeared  that  at  a  meeting  of  masters 
and  journeymen  boat-builders,  held  in  N.  Y., 
for  the  purpose  of  making  arrangements  to 
celebrate  the  completion  of  the  Erie  Canal,  the 
defendants  were  appointed  a  committee  of  ar- 
rangements, who  appointed  an  agent  to  em- 
ploy men  to  build  boats  to  be  used  in  the  pro- 
cession. The  plaintiff,  the  defendants,  and  the 
17  persons  named  in  the  plea,  were  all,  or  most 
of  them,  present  at  the  meeting  when  the  com- 
mittee was  appointed,  and  the  plaintiff  was  a 
principal  mover  in  the  business.  The  plaintiff 
assisted  in  the  building  of  the  boats,  and  there 
was  evidence  of  his  being  employed  by  the 
agent,  although  at  the  same  time  there  was 
room  to  doubt  whether  his  services  were  not 
gratuitous. 

Mr.  J.  Leveridge,  for  plaintiffs  in  error. 

Mr.  J.  R.  Whiting,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  com- 
mittee were,  undoubtedly,  responsible  for  the 
contracts  made  by  their  agent.  There  is  noth- 
ing to  warrant  the  conclusion  that  the  work- 
men employed  by  the  agent  looked  to  the  as- 
sociation; that  is,  all  the  master  and  journey- 
men boat-builders,  for  their  pay.  The  com- 
mittee employed  the  workmen,  and  they,  if 
anybody,  must  be  legally  responsible.  The  as- 
sociation, as  it  is  called,  was  nothing  more  than 
a  public  meeting  of  a  certain  class  of  mechanics, 
for  a  special  purpose;  who  designated  a  com- 
mittee to  carry  into  effect  what  had  been  re- 
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solved  upon.  The  committee,  and  not  the  in- 
dividuals composing  the  meeting,  are  the  re- 
sponsible persons  in  such  cases.  I  think  it  very 
questionable,  upon  the  evidence,  whether  the 
services  of  the  plaintiff  were  not.  at  the  time, 
intended  and  understood  to  be  gratuitous;  the 
jury,  however,  have  found  that  they  were  not. 

Where  the  defendant  pleads  in  "abatement, 
and  the  plaintiff  takes  issue  upon  it,  and  it  is 
i>5 1  *]  found  against  the  defendant, *the  judg- 
ment is  final,  and  the  same  jury  must  assess 
the  damages,  as  was  done  in  this  case.  2  Saund. , 
24  a,  n.  3,  and  cases  cited. 

Judgment  affirmed. 

Cited  in— 19  Wend.,  537:  23  Wis.,  541. 


DENNING  v.  ROOME. 

Dedication  of  Private  Property  to  Public  Use — 
What  Length  of  Time  will  Create  Presump- 
tion— Evidence  —  Minutes  of  Corporation — 
Agent  of  Corporation — May,  in  Individual 
Capacity.  Use  Corporation  Records  as  Defense. 

Where  a  street  in  the  City  of  N.  Y.  was  widened 
from  40  to  60  feet,  and  accordingly  used  by  the  pub- 
lic for  19  years,  although  no  legal  measures  had 
been  taken  to  devest  the  title  of  the  owner,  it  was 
held  that  the  non-claim  of  the  owner  for  such 
length  of  time,  connected  with  his  acts,  such  as  the 
payment  of  an  assessment  for  paving  the  street  to 
the  full  width,  and  the  recognition  of  the  appro- 
priation of  the  20  feet,  were  sufficient  to  establish 
the  right  of  the  public  to  the  use  of  the  street  to  the 
full  width  of  (50  feet. 

What  length  of  time  will  create  a  presumption  of 
the  dedication  of  private  property  to  the  public  as 
a  street  or  highway,  it  seems,  is  not  a  settled  point ; 
and  probably  because  the  presumption  does  not  de- 
pend alone  on  length  of  time,  other  circumstances 
being  to  be  taken  into  consideration.  Twenty  years 
uninterrupted  use  will  create  the  presumption,  but 
a  much  shorter  period  will  be  sufficient  where  the 
act  of  the  owner  from  which  the  dedication  is  in- 
ferred is  clear  and  unequivocal,  and  accompanied 
or  immediately  followed  by  public  use. 

The  original  minutes  of  a  corporation  of  a  city 
are  competent  evidence  of  the  acts  of  the  Corpora- 
tion, without  further  proof  of  their  verity. 

An  agent  of  the  Corporation  of  N.  Y.,  sued  for 
acts  done  by  order  of  the  Corporation  in  removing 
obstructions  in  a  street,  may,  in  his  individual  ca- 
pacity, avail  himself,  in  his  defense,  of  the  records 
of  the  Corporation,  as  entered  in  their  minutes  in 
relation  to  such  street. 

Citations— 5  Wheat..  434  :  Str.,  93 : 12  Vin.  Abr.,  90, 
pi.  16 ;  5  Taunt.,  137 ;  Matt.,  Pres.  Ev.,  335,  336.  ~3 

f  PHIS  was  an  action  of  trespass,  quare  claus- 
J_  umfregit,  tried  at  the  N.  Y.  Circuit  in 
Mar.,  1829,  before  the  Hon.  Ogden  Edwards, 
one  of  the  Circuit  Judges. 

The  suit  was  brought  for  removing  a  fence 
•erected  by  the  plaintiff  in  Apr.,  1823,  inclos- 
ing an  area  of  27  feet  by  80,  in  Washington 


St.,  in  the  City  of  N.  Y.  The  fence  was  re- 
moved by  the  defendant,  by  order  of  the  Com- 
mon Council  of  the  City,  Aug.  2,  1824,  the  de- 
fendant being  at  the  time  superintendent  of  re- 
pairs of  the  City,  and  a  taxable  inhabitant  and 
citizen  of  N.  Y.  The  title  to  the  locus  in  quo 
was  admitted  to  have  been  originally  in  the 
father  of  the  plaintiff,  and  that  the  plaintiff 
had  become  seised  *of  it  under  the  [*652 
will  of  his  father,  unless  it  should  be  adjudged 
to  have  been  legally  appropriated  as  part  of 
Washington  St.  These  are  the  facts  in  the 
case :  In  1773  the  Corporation  of  N.  Y.  con- 
veyed to  Trinity  Church  a  tract  of  land  lying 
between  Murray  and  Warren  Sts. ,  and  extend- 
ing westerly  from  Greenwich  St.,  then  called 
First  St.,  into  the  Hudson  River,  200  feet  below 
low  water  mark,  with  the  reservation  that  the 
grantees  should  leave  a  street  of  66  feet  in 
breadth  all  along  high  water  mark,  the  whole 
breadth  of  their  grant,  to  be  called  by  the  name 
of  Greenwich  or  First  St.;  that  at  the  distance 
of  160  feet,  which  was  deemed  to  be  low  water 
mark,  they  should  leave  another  street  of  40 
feet  in  breadth,  to  be  called  Second  St. ;  and 
that  at  the  westernmost  part  of  200  feet  beyond 
low  water  mark,  they  should  leave  another 
street  of  40  feet  in  breadth,  to  be  called  Third 
St.  In  1796,  the  Corporation  of  Trinity  Church 
conveyed  the  same  premises,  subject  to  the 
above  reservations,  to  William  Denning,  the 
father  of  the  plaintiff — one  third  to  himself, 
and  two  thirds  in  trust  for  George  Clinton  and 
John  M'Kesson.  On  Oct.  8,  1804,  the  Com- 
mon Council  of  N.  Y.  resolved  that  the  street 
commissioner  report  to  the  Board  a  plan  for 
widening  Washington  St.  (in  the  above  deeds 
described  as  Second  St.),  by  adding  to  the  west 
side  thereof,  so  as  to  make  it  60  feet  wide  as  far 
southward  as  conveniently  might  be.  On  Oct. 
29,  1804,  the  street  commissioner  made  his  re- 
port, and  submitted  a  map  on  which  Washing- 
ton St.,  northward  from  Courtlandt  St.,  was 
laid  down  as  60  feet  wide,  recommending  the 
increased  width  to  be  taken  from  the  lots  on 
the  west  side  of  the  street ;  which  report  was 
on  the  same  day  confirmed,  and  an  order  made 
that  a  copy  of  the  plan  be  kept  at  the  office  of 
the  street  commissioner  for  public  examina- 
tion, and  that  the  street  commissioner  cause  an 
order  to  be  published  to  that  effect.  On  Mar. 
31,  1809,  partition  of  the  premises  conveyed  to 
Denning  was  made,  by  deed  between  him, 
George  Clinton,  and  John  M'Kesson,  the  heir 
of  John  M'Kesson  the  cestuique  trust,  by  which 
certain  lots  were  vested  in  them  in  severally. 
Attached  to  the  deed  of  partition  was  a  map, 
to  which  the  deed  *referred,  and  on  [*653 
which  Washington  St.  was  laid  down  as  being 


NOTE.— Dedication— Implied  dedication  of  land  for 
putilic  highways. 

If  there  he  no  other  evidence  of  a  grant  or  dedica- 
tion than  the  presumption  arising  from  the  fact  of 
acquiescence  on  the  part  of  the  owner,  the  period  of 
twenty  year*,  applicable  to  incorporeal  rights,  is  re- 
quired. But  if  there  be  clear,  unequivocal  and  de- 
cisive acts  of  the  owner,  amounting  to  an  explicit 
manifestation  of  his  will  to  make  a  permanent  aban- 
donment and  dedication  of  the  land,  those  acts  are 
sufficient  to  establish  the  dedication  within  any  in- 
termediate period,  and  without  any  deed  or  other 
writing.  See  Wytnan  v.  Mayor  or  New  York,  11 
Wend.,  486;  Hunter  v.  Trustees  of  Sandy  Hill,  6 
Hill.  407;  Irwin  v.  Dixon,  9  How.,  10:  Woodyear  v. 
Hadden,  5  Taunt.,  125;  The  Trustees  of  Rugby 
Charity  v.  Merryweather,  11  East,  375.  See,  also, 
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Pritchard  v.  Atkinson,  4  N.  H.,  1 ;  State  v.  Catlin,  3 
Vt.,  530;  Woolard  v.  M'Cullough,  1  Ired.  (N.  C.).  432 ; 
City  Council  of  LaFayette  v.  Holland,  18  La.,  286 : 
Rex  v.  Inhabitants  of  St.  Benedict,  4  B.  &  Aid.,  447 ; 
Jarvis  v.  Deane,  3  Bing.,  447 ;  Lethbridge  v.  Winter, 
1  Camp.,  263;  Rex  v.  Loyd.  1  Camp.,  260;  Ward  v. 
Davis,  3  Sandf .,  503. 

But  this  presumption  being  merely  an  inference 
from  the  public  use,  coupled  with  circumstances  in- 
dicative of  the  owner's  intent  to  dedicate,  it  is  open 
to  rebuttal  by  the  proof  of  circumstances  indicative 
of  the  absence  of  such  intent.  Commonwealth  v. 
Newbury,  2  Pick.,  51;  Bowers  v.  Suffolk  Manufact- 
uring Co.,  4  Gush.,  333 ;  Irwin  v.  Dixion,  9  How.,  10: 
Rex  v.  Inhabitants  of  St.  Benedict,  4  Barn.  &  Ad., 
447 ;  Rex  v.  lx>yd,  1  Camp.,  263. 

WEND.  6. 


1881 


DENNING  v.  ROOME. 


40  feet  in  width.  Eleven  lots  were  assigned  to 
William  Denning,  seven  of  which  bounded  on 
Washington  St.,  four  on  the  east,  and  three  on 
the  west  side  of  the  street.  On  Sep.  2,  1811, 
the  street  commissioner  made  a  report  on  a  pe- 
tition for  paving  Washington  St.  from  Murray 
to  Warren  Sts.,  that  the  proprietors  of  the 
ground  adjoining  the  street  were  absent  from 
the  city,  and  that,  therefore,  their  signatures 
to  the  petition  could  not  be  obtained  ;  that  the 
street  was  almost  impassable;  and  on  the  same 
day  an  ordinance  was  passed,  directing  Wash- 
ington St.  to  be  regulated  and  paved  from  Mur- 
ray St.  Jx>  Warren  St.,  and  appointing  assessors 
to  make  an  estimate  and  assessment  of  the  ex- 
pense thereof ,  among  the  owners  and  occupants 
of  the  houses  and  lots  of  ground  to  be  bene- 
fited thereby.  On  Dec.  9,  1811,  a  report  made 
by  the  assessors  of  their  assessment  for  regu- 
lating and  paving  the  street,  was  confirmed  by 
the  Common  Council,  in  which  assessment 
$42. 14  was  charged  upon  each  of  the  seven 
lots  of  Denning,  fronting  on  Washington  St. 
The  above  facts,  in  relation  to  the  proceedings 
of  the  Common  Council,  were  shown  by  the 
production  of  the  original  minutes  of  the  Cor- 
poration, which  were  objected  to  as  inadmissi- 
ble evidence,  but  received  by  the  judge,  sub- 
ject to  the  opinion  of  this  court.  The  street 
was  paved  60  feet  wide  in  1811,  and  William 
Denning,  the  father  of  the  plaintiff,  paid  the 
assessments  upon  his  property.  The  street  re- 
mained open,  paved  and  regulated  until  1823, 
when  the  fence  was  erected,  for  the  removal 
of  which,  this  action  was  brought.  When  the 
street  was  paved  and  regulated  in  1811,  there 
was  a  fence,  or  the  remains  of  a  fence,  on  the 
westerly  side  of  the  street  on  the  premises  in 
question,  conforming  to  the  present  line  of  the 
street,  and  the  adjoining  lots  then  were  in  fence 
also,  conforming  to  the  60  feet  street ;  and  pre- 
vious to  the  street  being  paved  in  1811,  it  was 
used  and  occupied  as  a  public  street  of  the 
same  width  at  which  it  was  established  in  1811 ; 
four  witnesses  concurring  in  stating  that  it  had 
been  so  used  and  occupied  for  25  or  30  years 
before  the  trial.  The  defendant  also  produced 
<55<4*]  in  evidence  a  bill  in  chancery,  filed  *in 
1814  by  William  Denning,  the  father  of  the 
plaintiff,  against  M'Kesson,  and  the  heirs  of 
George  Clinton,  to  set  aside  the  partition  made 
in  1809,  and  to  have  a  new  partition  made,  on 
the  allegation  that  M'Kesson  had  defrauded 
the  complainant  in  making  the  partition  on  the 
basis  that  Washington  St.  was  only  40  feet  in 
width,  when  M'Kesson  knew  that  the  Corpora- 
tion of  N.  Y.  had  widened  the  street  to  60  feet, 
although  he,  the  complainant,  was  ignorant  of 
the  fact.  The  bill  contained  a  further  state- 
ment, that  the  block  lying  west  of  Washing- 
ton St.,  under  the  authority  of  the  Corporation, 
had  been  extended  from  the  westerly  side  of 
Washington  St.  as  widened,  whereby  Clinton 
and  M'Kesson  were  great  gainers,  whilst  the 
complainant  was  confined  to  155  feet ;  that  by 
the  partition  deed,  the  extent  of  the  complain- 
ant's lots  on  the  west  side  of  Washington  St. 
was  155  feet ;  that  after  discovering  that  the 
street  had  been  widened,  he  took  possession  of 
the  155  feet  west  from  Washington  St.,  and 
that  an  action  of  ejectment  was  commenced 
against  him  by  George  Clinton,  for  the  recov- 
ery of  twenty  feet  of  the  westerly  part  of  the 
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155  feet.  The  defendant  also  produced  a  de- 
position of  the  plaintiff  in  this  cause,  made  as 
a  witness  in  the  chancery  suit  of  his  father 
against  M'Kesson  and  others,  May  6,  1816,  in 
which  he  testified  that  he  became  acquainted 
with  the  fact  of  the  widening  of  Washington 
St.  about  two  years  after  the  partition  in  1809, 
and  informed  his  father  of  the  same.  The  bill 
in  chancery  and  deposition  were  received  in 
evidence,  subject  to  the  exception  of  the  de- 
fendant. In  1817  the  partition  was  confirmed 
by  a  decretal  order  of  the  Chancellor.  Shortly 
thereafter,  William  Denning,  the  elder,  caused 
the  strip  of  land  taken  from  his  lots  for  the 
widening  of  the  street  to  be  surveyed,  and 
stakes  to  be  driven,  so  as  to  define  the  bound- 
aries thereof,  according  to  the  partition  deed  ; 
but  before  any  further  measures  were  adopted 
for  asserting  his  rights,  he  died,  to  wit :  in 
Oct.,  1819.  In  1820,  the  executors  of  William 
Denning,  deceased,  applied  to  the  Corporation, 
either  to  restore  the  land  taken  in  widening 
the  street,  or  to  make  compensation  therefor. 
The  counsel  of  the  Board  advised  that  it  was 
not  expedient  to  take  any  order  on  the  sub- 
ject, and  after  another  ineffectual  *ap  [*655 
plication,  the  executors  caused  the  fence  to  be 
erected  which  was  removed  by  the  defendant. 
The  defendant  also  produced  a  grant  from  the 
Corporation  to  George  Clinton,  made  Mar.  25, 
1811,  of  land  under  water,  opposite  the  prem- 
ises originally  conveyed  to  Trinity  Church  ; 
and  a  deed  from  the  plaintiff  and  his  co-exec- 
utor, bearing  date  Mar.  23,  1821,  conveying  to 
purchasers  the  lots  bounding  on  the  west  side 
of  Washington  St. ,  adopting  the  west  line  of 
the  street  as  paved  in  1811.  A  verdict,  by  con- 
sent, was  found  for  the  plaintiff  with  nominal 
damages,  subject  to  the  opinion  of  this  court 
upon  a  case  to  be  made. 

Messrs.  J.  Coit  and  H.  W.  Warner,  for 
plaintiff. 

Mr.  M.  Ulshoeffer,  for  defendant. 

By  the  Court.  The  defendant  was  an  inhab- 
itant of  the  City  of  N.  Y. ,  and  an  officer  of 
the  Corporation,  when  he  did  the  act  which  is 
charged  in  the  declaration  as  a  trespass.  The 
plaintiff  insists  that  the  defendant  acted  as  an 
agent  of  the  Corporation  in  committing  the 
trespass,  and  that  the  court  must  consider  him 
as  defending  in  that  character,  and  not  in  his 
individual  capacity.  If  he  acted  as  the  agent 
of  the  Corporation,  it  is  said  we  are  to  regard 
that  body  as  the  party,  and  to  exclude  their 
minutes  as  incompetent  evidence  to  justify 
their  own  acts.  What  right  has  this  court  to 
select  the  character  in  which  the  defendant 
shall  justify  himself  ?  If  it  be  true  in  point  of 
fact  that  he  has  a  defense  as  a  citizen,  which 
he  has  not  as  the  officer  of  the  Corporation, 
we  cannot  say  he  shall  not  stand  before  us  in 
the  former  character.  If,  as  one  of  the  in- 
habitants of  the  City  of  N.  Y.,  the  minutes  of 
the  Corporation  are  admissible  evidence  in  his 
favor,  we  cannot  say  he  shall  not  use  them  for 
that  purpose,  because  he  happens  to  hold  an 
office  under  that  body.  Without  recognizing 
the  distinction  adverted  to,  we  proceed  to  con- 
sider the  minutes  and  proceedings  of  the  Cor- 
poration, as  offered  by  the  defendant  in  his 
defense,  in  his  individual  character.  Were 
they  admissible  ? 
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The  Corporation  of  N.  Y.  differs  widely 
from  a  private  corporation.  It  more  nearly 
656*]  resembles  the  Legislature  of  *an  inde- 
pendent State,  acting  under  a  constitution  pre- 
scribing its  powers.  The  acts  of  this  Corpora- 
tion concern  the  rights  of  the  inhabitants  of 
the  city ;  it  exercises  a  delegated  power  not 
for  its  own  emolument,  but  for  the  interests  of 
its  constituents ;  and  while  it  keeps  within  the 
limits  of  its  authority,  the  constituents  are 
bound  by  the  acts  of  the  Corporation.  When 
the  citizen  wishes  to  show  those  acts,  he  must 
resort  to  the  authentic  record  of  them,  which 
is  the  original  minutes  of  the  Corporation. 
These  minutes,  as  the  case  states,  were  pro- 
duced on  the  trial.  The  books  of  a  public 
body  are  declared  by  the  Supreme  Court  of 
the  U.  S.,  Owing*  v.  Speed,  5  Wh.,  424.  to  be 
the  best  evidence  of  their  acts,  and  should  be 
admitted,  as  that  court  decided,  whenever 
those  acts  are  to  be  proved.  See,  also,  Rex  v. 
MatherseU,  Str.,  93;  12  Vin.  Abr..  90,  pi.  16. 
The  original  minutes  of  the  Corporation  were, 
therefore,  properly  received  in  evidence. 

[The  Court  then  examined  the  evidence  of 
the  proceedings  of  the  Corporation,  in  relation 
to  the  widening  of  the  street,  and  came  to  the 
conclusion  that  the  laws  of  the  Legislature 
regulating  the  opening  and  altering  of  streets 
in  the  City  of  N.  Y.  had  not  been  complied 
with,  and  that  the  defense  on  that  ground 
failed.  They  then  proceeded  to  inquire  wheth- 
er the  evidence  in  the  case  was  such  as  would 
justify  the  presumption  of  a  dedication  of  the 
premises  as  a  street  to  the  public,  and  observe:] 

There  has  been  great  diversity  of  opinion 
among  English  judges  on  this  subject ;  what 
facts  shall  amount  to  evidence  of  a  dedication 
is  still  a  matter  of  dispute  among  them.  Cham- 
bre,  </.,  thought  time  was  not  necessary  to 
make  a  dedication,  5  Taunt.,  137;  and  Ld. 
Kenyon  held  that  a  period  far  short  of  twenty 
years — eight,  or  even  six,  years  of  general 
use — would  be  evidence  of  a  dedication.  Other 
judges  have  regarded  a  much  longer  use  es- 
sential to  make  out  a  right  in  the  public.  We 
will  not  say  that  an  act  on  the  part  of  the 
owner  may  not  be  so  clear  and  unequivocal  in 
its  character  as  to  constitute  a  dedication,  if 
accompanied  or  immediately  followed  by  pub- 
lic use,  though  the  time  of  that  use  should  be 
very  brief ;  but  where  the  act  of  dedication  is 
657*]  to  be  *presumed  from  general  use 
alone,  that  it  must  continue  for  a  series  of 
years.  In  the  present  case  it  is  established  by 
the  testimony  of  four  witnesses  that  Washing- 
ton St.  had  been  opened  and  used  by  the  pub- 
lic as  a  street  to  its  present  width  from  25  to 
30  years  before  the  trial,  which  was  in  1829. 
Perhaps  we  are  not  authorized  to  say  from 
this  testimony,  taken  in  connection  with  the 
proceedings  of  the  Common  Council  in  1804, 
that  the  street  was  opened  before  those  pro- 
ceedings were  instituted,  but  that  period  may 
be  fixed  upon  as  the  time  when  it  was  extena- 
ed,  so  as  to  include  the  locus  in  quo.  The 
plaintiff  inclosed  the  part  of  the  street  to  which 
he  claims  title  in  1823.  The  evidence  shows 
that  uninterrupted  enjoyment  of  this  part  of 
the  street  was  held  by  the  public  19  years. 
Did  this  occupation  debar  the  plaintiff  from 
all  right  to  take  possession  of  the  premises  in 
question  ?  It  has  not  yet  been  determined 
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what  length  of  time  individual  property  must 
be  used  as  a  public  way  to  create  a  presump- 
tion of  a  dereliction  of  it  to  the  public ;  and 
the  reason  why  no  precise  time  has  been  fixed 
probably  is  that  the  presumption  does  not  de- 
pend alone  on  the  length  of  time  the  use  con- 
tinues ;  other  circumstances  are  to  be  brought 
into  consideration,  which  may  extend  or  con- 
tract the  period  at  which  the  presumption  at- 
taches. It  is  said  by  a  late  writer  on  presump- 
tive evidence  that  where  an  intention  is  plainly 
and  significantly  shown  from  the  onset,  sub- 
mission to  the  public  usage  for  6  or  8  years, 
or  possibly  even  for  a  less  period,  wquld  ex- 
clude the  owner  of  the  soil  from  reasserting 
his  ancient  right.  Matthews,  Pres.  Ev.,  335, 
336.  Under  circumstances  most  favorable  to 
the  owner  of  the  soil,  20  years  uninterrupted 
use  would  secure  to  the  public  a  right  to  the 
street  perpetually.  Whether  the  right  in  the 
public  attaches  after  5  or  6  years,  or  not  till 
the  expiration  of  20,  depends  upon  the  cir- 
cumstances of  each  particular  case.  The  cir- 
cumstances here  are  abundantly  sufficient  to 
warrant  us  in  saying  that  the  right  to  use 
Washington  St.  to  the  full  width  of  60  feet 
was  acquired  by  the  public  before  the  plaint- 
iff, in  1823,  made  the  fence  which  the  defend- 
ant prostrated.  Certainly  19  years  before  that 
time  the  land  now  claimed  by  the  plaintiff  was 
taken  into  *the  street,  and  used  by  the  [*658 
public  as  a  part  of  it.  In  1811  the  ancestor  of 
the  plaintiff,  then  the  owner  of  the  land,  saw 
the  Corporation  pitch,  pave  and  improve  the 
same  as  a  part  of  the  public  street ;  moreover, 
he  actually  paid  an  assessment  made  on  his 
adjoining  property  for  this  very  improvement. 
He,  in  his  bill  in  chancery,  and  the  present 
plaintiff,  in  his  testimony  given  in  that  suit, 
recognize  the  fact  that  the  premises  in  ques- 
tion had  become  a  part  of  Washington  St. ; 
and  the  application  to  the  Common  Council 
for  payment  for  the  land  taken  into  the  street 
implied  that  the  public  had  a  right  to  it  as  a 
street.  We  are,  therefore,  clear  in  the  opin- 
ion that  we  ought  not  to  uphold  the  claim  of 
the  plaintiff,  to  sustain  the  action  which  he  has 
brought  against  the  defendant  for  removing 
the  obstruction  placed  in  that  part  of  the  street 
which  the  plaintiff  claims  as  his  private  prop- 
erty. 
Judgment  for  defendant. 

Cited  ln-30  Wend.,  116:  22  Wend.,  444;  6  Paige, 
643;  23  N.  Y.,  143;  61  N.  Y.,  454;  17  Barb.,  630;  47 
Barb.,  68 ;  2  Abb.  N.  S.,  196 ;  4  E.  D.  S.,  434  :  1  Wood. 
&M.,  106;  108  U.  S..  50;  8  Minn.,  494;  38m.,  337;  53 
Wis.,  357. 


JONES  &  MANN  «.  SAVAGE. 

Negotiable  Paper — Demand  and  Notice — New 
Promise  by  Drawer,  Requisites  of — Sill  in 
Payment  of  Goods —  Witnesses. 

A  promise  by  the  drawer  of  a  bill  of  exchange, 
after  due,  to  make  an  arrangement  satisfactory  to 
the  holder,  will  not  subject  him  to  the  payment  of 
the  bill,  where  there  is  no  evidence  of  demand  upon 
the  drawee,  or  notice  to  the  drawer,  or  knowledge 
on  his  part  that  notice  bad  not  been  given. 

Nor  is  the  fact  of  the  drawer  including:  the  de- 
mand of  the  holder  in  an  account  of  his  creditors, 
on  an  application  for  an  insolvent's  discharge,  suf- 
ficient to  charge  him,  where  it  is  not  shown  that  at 
the  time  of  making-  such  account  he  knew  that  the 
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necessary  steps  to  charge  him  as  drawer  had  not 
been  taken. 

Where  a  bill  of  exchange  is  Riven  in  payment  of 
goods  purchased,  there  can  be  no  recovery  on  a 
count  for  goods  sold,  unless  it  be  shown  that  the 
drawer  has  been  legally  fixed  with  the  payment  of 
the  bill,  or  has  promised  to  pay  it  with  full  knowl- 
edge that  he  was  not  liable. 

An  attorney  prosecuting  a  suit  in  the  name  of 
plaintiffs  residing  abroad,  though  for  the  benefit  of 
a  resident  here,  not  being  indemnified  against  his 
liability  to  the  defendant  for  costs,  is  not  a  compe- 
tent witness. 

Citations— 2  Cow.,  460 ;  7  Cow.,  358 ;  16  Johns..  150 ; 
12  Johns.,  424;  5  Johns.,  248,  385 ;  11  Johns.,  180;  3 
Johns.,  71 ;  7  East,  231 ;  12  East,  38 ;  4  Camp.,  52. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit,  in  Sep.,  1829,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

The  declaration  contained  a  count  on  a  bill 
of  exchange,  dated  at  Liverpool,  Apr.  27, 1824, 
659*]  for  £79  15s.  Qd.  sterling,  *clrawn  by  the 
defendant  on  W.  W.  Dublin,  payable  three 
months  after  date  to  his  own  order  in  London, 
and  indorsed  by  him.  The  plaintiffs  sued  as 
indorsees,  and  averred  non-payment  bv  the 
drawee,  and  notice  to  the  defendant.  There 
was  also  a  count  for  goods  sold  and  delivered, 
and  the  money  counts.  The  plaintiffs'  attor- 
ney was  sworn  as  a  witness  on  the  part  of  the 
Elaintiffs,  and  on  being  examined  by  the  de- 
gndant's  counsel,  stated  that  the  plaintiffs  re- 
sided in  England,  but  that  he  was  retained  by 
a  resident  of  this  State,  for  whose  benefit  the 
suit  was  prosecuted.  The  defendant's  coun- 
sel objected  to  his  competency  as  a  witness,  on 
the  ground  of  his  liability  to  the  defendant's 
costs,  should  the  plaintiffs  not  prevail.  The 
judge  overruled  the  objection.  The  witness 
produced  the  bill  of  exchange,  and  stated  that 
after  the  commencement  of  the  suit  the  de- 
fendant requested  a  delay  of  proceedings,  with 
a  view  to  a  negotiation  ;  that  subsequently  he 
asked  the  defendant  if  he  had  effected  an  ar- 
rangement of  the  demand,  who  answered  that 
he  had  not,  and  requested  a  further  delay. 
The  witness  then  showed  him  the  bill  of  ex- 
change, and  proposed  that  he  should  give  him 
a  cognovit  for  the  amount,  or  security,  payable 
at  a  future  day,  and,  in  either  event,  he  should 
have  time  to  make  payment.  The  defendant 
answered  that  if  he  did  not  affect  an  arrange- 
ment of  the  demand  within  a  short  time,  he 
would  make  an  arrangement  with  the  witness 
which  should  be  satisfactory  to  him,  but  that 
he  had  not  done  so.  The  plaintiff  also  pro- 
duced, in  support  of  the  count  for  goods  sold, 
an  exemplification  of  certain  proceedings  had 
on  the  application  of  the  defendant  for  his  dis- 
charge as  an  insolvent  debtor  ;  the  petition  in 
which  bore  date  Oct.  15,  1824,  and  in  the  in- 
ventory of  creditors  and  moneys  owing  by  the 
insolvent  was  an  entry  in  these  words:  ' '  Jones 
&  Mann,  Liverpool,  £79  15s.  Od.  ($354.44|). 
bill  of  exchange  for  goods  purchased."  On 
this  evidence  the  defendant's  counsel  moved 
for  a  nonsuit,  insisting  that  the  plaintiffs  could 
not  recover  on  the  bin  of  exchange,  not  hav- 
ing proved  a  demand  of  payment  of  the  draw- 
ee, and  notice  of  non-payment  to  the  defend- 
ant ;  nor  could  he  recover  on  the  count  for 
goods  sold,  as  it  appeared  that  the  bill  of  ex- 
change had  been  given  in  payment  of  such 
goods.  The  nonsuit  was  denied,  and  the  jury, 
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*under  the  charge  of  the  judge,  found  [*66O 
a  verdict  for  the  plaintiffs  for  the  amount  of 
the  bill  of  exchange  and  interest.  The  de- 
fendant moved  for  a  new  trial. 

Mr.  N.  P.  Randall,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Savage,  C'h.  J.  By  the  rules 
of  this  court,  an  attorney  prosecuting  a  suit  is 
liable  for  costs  to  the  defendant,  in  case  he 
succeeds,  to  the  amount  of  $100,  where  the 
plaintiff  resides  out  of  this  State,  and  that  lia- 
bility attaches,  although  the  party  in  interest 
be  a  resident  within  the  State.  In  Waring  v. 
Barret,  2  Cow.,  460,  the  real  plaintiff  was 
Brady,  who  resided  within  the  State  ;  but  we 
granted  a  rule  against  the  attorney  for  $100, 
and  against  Brady  for  the  balance.  No  doubt 
the  real  plaintiff,  the  owner  of  the  demand, 
is  liable  for  the  whole,  but  that  does  not  re- 
lease the  attorney.  In  Chaffee  v.  Thomas,  7 
Cow.,  358,  we  held  that  the  attorney  was  a 
competent  witness,  where  he  was  fully  indem- 
nified against  his  liability  for  costs,  and  that  I 
believe  is  the  extent  to  which  we  have  gone  in 
such  a  case.  Here  the  attorney  was  retained 
by  a  person  residing  in  this  State,  for  whose 
benefit  this  suit  is  prosecuted  ;  for  aught  that 
appears,  that  person  may  be  insolvent,  and  the 
attorney  have  no  security  indemnifying  him 
against  his  liability  for  the  costs.  He  was, 
therefore,  an  incompetent  witness. 

It  is,  however,  not  very  important  whether 
he  was  competent  or  not,  as  his  testimony  does 
not  prove  that  kind  of  promise  which  has  been 
held  to  be  a  waiver  of  demand  and  notice.  In 
Trimble  v.  Thorne,  16  Johns.,  154;  Ch.  J.  Spen- 
cer refers  to  the  previous  cases  in  this  court  on 
this  point,  and  states  the  substance  of  them  to 
be,  that  a  subsequent  promise  to  pay  is  a  waiver 
of  the  want  of  notice  in  cases  only  where  the 
promise  was  made  with  full  knowledge  of  the 
fact  that  due  notice  had  not  been  given,  and  that 
knowledge  is  not  to  be  inferred  from  the  prom- 
ise itself,  but  it  must  affirmatively  appear  that 
the  party  knew  he  had  not  received  regular 
notice;  otherwise,  the  presumption  is  that  the 
promise  was  made  under  a  belief  that  regular 
notice  was  *given,  inasmuch  as  such  [*661 
notice  need  not  be  personal.  It  may  be  doubt- 
ed, too,  whether  the  promise  was  such  as  has 
been  required  by  previous  cases  to  be  a  waiver 
of  notice.  In  the  case  of  Griffin  v.  Goff,  12 
Johns.,  424,  the  defendant  said  he  knew  of  no 
defense ;  but  the  court  said  this  is  extremely 
slight,  and  by  no  means  waives  any  objection 
which  the  law  puts  into  his  hands.  In  Miller 
v.  Hackley,  5  Johns..  385,  the  court  thought 
the  promise  not  sufficient;  it  was  that  he  would 
take  care  of  the  bills,  or  see  them  paid  ;  if  the 
former,  then  he  might  mean  that  he  would  re- 
sist payment.  In  this  case  the  language  used 
meant  that  either  judgment  would  be  con- 
fessed or  that  security  would  be  given  ;  but 
that  does  not  prove  that  he  was  at  the  time 
aware  of  the  fact  that  due  notice  had  not  been 
given.  See,  also,  5  Johns.,  248  ;  11  Id.,  180. 
When  the  question,  whether  a  subsequent 
promise  was  a  waiver  of  want  of  notice,  was 
presented  in  Pierson  v.  Hooker,  3  Johns.,  71, 
the  court  gave  no  opinion  upon  it  but  referred 
to  Lundie  v.  Robertson,  7  East,  231,  in  which 
Ld.  Ellenborough  said  :  "  Where  a  man  prom- 
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ises  to  pay  a  demand  against  himself,  every- 
thing must  be  presumed  against  him  ;  it  must, 
therefore,"  he  said,  "  be  presumed  that  due  no- 
tice had  been  given,  and  his  promise  was  an 
admission  that  there  existed  no  objection  to  his 
payment  of  the  bill."  But  inSturms  v.  Lynch, 
12  East,  38,  where  a  subsequent  promise  was 
relied  on,  the  court  state  that  the  promise  was 
made,  with  a  full  knowledge  of  all  the  circum- 
stances, three  months  after  the  bill  had  been 
dishonored,  and  the  party  could  not  defend 
himself  on  the  ground  of  his  ignorance  of  the 
law.  The  plaintiffs'  difficulty  in  this  case  is, 
that  they  have  not  shown  the  defendant's  lia- 
bility upon  the  bill  of  exchange,  nor  have  they 
shown  a  promise  to  pay  it,  made  under  a  full 
knowledge  of  the  fact  that  notice  had  not  been 
given.  In  England  the  defendant's  promise  is 
now  held  sufficient  to  justify  the  jury  in  in- 
ferring the  facts  necessary  to  charge"  him  as 
drawer.  4  Camp.,  52.  The  production  of  the 
defendant's  insolvent  papers  proves  an  admis- 
sion of  his  liability,  but  they  do  not  show  that 
when  that  admission  was  made  the  defendant 
knew  that  the  necessary  steps  to  charge  him 
had  not  been  taken,  which  is  necessary  to  com- 
662*]  plete  his  liability  upon  *such  an  admis- 
sion. From  the  production  of  the  insolvent 
papers,  it  appears  that  the  bill  was  given  for 
goods,  and  the  plaintiffs,  therefore,  claim  to  re- 
cover on  the  original  consideration  ;  but  this 
bill  having  been  given  in  payment,  the  plaint- 
iffs are  not  entitled  to  recover,  unless  the  de- 
fendant is  liable  on  the  bill,  or  on  a  promise 
made  with  knowledge  that  he  was  not  liable 
on  the  bill.  It  may  be  that  the  holder  of  the 
bill,  when  it  fell  due,  made  it  his  own,  by 
omitting  to  demand  payment  and  give  notice. 
It  may  be  that  the  defendants  had  funds  in  the 
hands  of  the  drawee,  with  which  it  would 
have  been  paid  if  presented.  This  is  not  like 
an  ordinary  case  of  a  note  given  for  goods 
which  may  be  canceled  on  the  trial,  and  a  re- 
covery had  for  the  original  consideration  ;  in 
such  case  there  is  no  doubt  as  to  the  defend- 
ant's liability  on  his  note.  If  there  was  no 
doubt  in  this  case  of  the  defendant's  liability 
on  the  bill,  the  same  rule  would  apply;  but  the 
bill  was  given  in  payment,  and  unless  due  dil- 
igence was  used  to  obtain  payment  upon  that 
bill,  the  original  debtor  is  discharged.  For  in- 
stance, a  merchant  buys  a  bill  of  goods,  and 
pays  in  a  note  of  a  third  person,  which  he  in- 
dorses :  if  the  vendor  of  the  goods  neglects  to 
demand  the  note,  and  give  notice  to  the  in- 
dorser  so  as  to  charge  him,  he  has  made  the 
note  his  own,  and  must  rely  upon  the  solvency 
of  the  maker.  He  cannot  sue  the  indorser  as 
such,  because  the  indorser  is  discharged  by  the 
negligence  of  the  holder.  He  cannot  sue  for 
the  goods,  because  he  received  payment  in  a 
note. 

Such  is  this  case  and,  therefore,  the  plaint- 
iffs did  not  show  enough  to  entitle  them  to  re- 
cover. 

A  new  trial  must  be  granted,  with  costs  to  abide 
the  event. 

In  Action  on  bill  given  in  payment,  resort  cannot 
be  had  to  common  counts.  Cited  in— 10  Wend..  277;  23 
Wend.,  347  ;  H.  &  D.,  320 :  6  Trans.  App.,  337 ;  3  T.  & 
C..  149 ;  3  Bank.  Reg..  141 :  1  Sawy.,  53;  26  Am.  Dec., 
734  (7  N.  H..  202) ;  14  Am.  Rep.,  772  (33  Wlfl.,  502) ;  30 
Am.  Rep..  83  (80  N.  C.,  300). 
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Promise  to  pay  by  indorser,  after  failure  to  give  no- 
tice, when  binding.  Disapproved— 6  Barb.,  555. 

Cited  In— 10  Wend.,  508 ;   20  Wend.,  86 ;  5  Hun,  453. 

Attorneys  liability  for  costs.  Cited  in— 10  Wend.r 
621 ;  12  Wend.,  597 ;  4  Bos.,  637. 

Witness— Competency.  Cited  in— 12  Wend.,  408 ;  19 
Hun,  79 ,  1  Sand.,  609 ;  6  Lear.  Obs.,  240. 

Also  cited  in-23  Wend.,  385 ;  37  N.  Y.,  443 ;  50 
Barb.,  45. 


*PRESTON  ET  ux.  [*663 

v. 

LEAVITT  ET  AL. 

Renewal  of  Execution — Officers. 

A  renewal  of  an  execution  need  not  be  signed  by 
a  justice.  Any  memorandum  In  the  handwriting 
of  the  justice,  upon  any  part  of  the  execution, 
clearly  indicating  nis  intention  to  renew  it,  accom- 
panied by  a  redelivery  of  the  execution  to  the  con- 
stable, is  sufficient,  although  the  name  of  the  jus- 
tice be  not  subscribed  to  such  memorandum. 

Citation— $50  Act  of  1824,  p.  280,  sec.  1. 

rpHIS  was  an  action  of  false  imprisonment, 
J-  tried  at  the  Oneida  Circuit  in  Apr.,  1829, 
before  the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Judges. 

The  defendants  offered  in  evidence  in  their 
defense  an  execution,  issued  by  a  justice  of  the 
peace  on  a  judgment  rendered  by  him  against 
the  present  plaintiff s,  Dec.  29,  1826,  returnable 
in  30  days  ;  and  proved  that  July  23.  1827,  the 
justice,  at  the  request  of  the  plaintiffs  in  the 
execution,  and  in  the  presence  of  the  consta- 
ble, renewed  the  execution,  by  making  an  in- 
dorsement thereon  in  these  words  :  ' '  This  ex- 
ecution renewed  July  23,  1827,  fees,  ^^  ; " 
but  did  not  subscribe  his  name  to  such  indorse- 
ment, and  that  he  then  delivered  the  execution 
to  the  constable,  who,  by  virtue  thereof,  made 
the  arrest  complained  of  as  a  false  imprison- 
ment. The  defendants  are  the  constable  and 
persons  acting  in  his  aid.  The  plaintiffs  ob- 
jected that  the  execution  was  void,  because  the 
renewal  was  not  signed  by  the  justice,  and  so 
ruled  the  judge,  and  the  jury  under  his  charge 
found  a  verdict  for  the  plaintiffs.  The  de- 
fendants excepted,  and  moved  for  a  new  trial. 
The  cause  was  submitted  on  written  arguments 

by, 

Mr.  W.  C.  Noyes,  for  the  defendants. 
Mr.  H.  A.  Foster,  for  the  plaintiffs. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  a  renewal  of 
an  execution  is  valid,  so  as  to  protect  an  offi- 
cer and  those  who  act  in  his  aid  in  enforcing 
it,  when  such  renewal  is  not  signed  by  the  jus- 
tice. The  original  execution  is  admitted  to 
have  been  duly  signed,  and  to  *have  [*664 
been  regular  and  valid  in  all  respects.  It  is 
also  admitted  that  July  23,  1827,  the  justice, 
by  whom  the  execution  was  issued,  indorsed 
upon  it  these  words:  "This  execution  re- 
newed July  28,  1827,  fees  ^fa."  The  justice 
himself  testified  that  at  the  request  of  the 
plaintiffs  in  the  execution,  and  and  in  their 
presence,  and  the  presence  of  Leavitt,  the  con- 
stable (one  of  the  defendants),  he  indorsed  the 
said  renewal  thereon.and  that  he  then  delivered 
the  same  to  the  constable.  The  single  and  only 
objection  to  the  justification  was,  that  the  name 
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of  the  justice  was  not  subscribed  to  this  re- 
newal. 

The  1st  section  of  the  $50  Act  of  1824,  p. 
280,  directs  that  every  justice  of  the  peace  shall 
sign  all  process  to  be  issued  by  him.  The  14th 
section,  in  relation  to  executions.provides  that 
if  sufficient  goods  and  chattels  cannot  be  found 
to  satisfy  such  execution  as  may  have  been  is- 
sued, the  party  recovering  the  judgment  may 
from  time  to  time  procure  the  justice  to  renew 
such  execution,  etc.  The  form  of  the  renewal 
is  not  prescribed.  It  is  not  said  that  it  shall  be 
signed  by  the  justice,  or  even  that  it  shall  be  in 
writing.  Upon  general  principles,  probably, 
it  must  be  in  writing  ;  but  I  am  aware  of  no 
general  principle  which  requires  the  formal 
subscription  of  the  name  of  the  justice  to  his 
renewal,  in  his  own  handwriting.  The  renew- 
al does  not,  per  se,  constitute  a  new  execution. 
It  is  what  the  statute  calls  it — a  renewal  of  the 
original  execution.  The  justification, if  it  were 
pleaded,  would  be  under  the  original  execu- 
tion, and  the  indorsement  or  renewal  would  be 
stated  merely  to  show  that  it  had  been  revived, 
or  its  legal  existence  prolonged.  Any  memo- 
randum.in  the  handwriting  of  the  justice,upon 
any  part  of  the  execution,  which  clearly  indi- 
cates his  intention  to  extend  or  prolong  its  op- 
eration, appears  to  me  to  be  sufficient.  It  is 
analogous  to  the  alteration  of  the  teste  or  return 
of  the  process  of  courts  of  record.  In  cases  in 
which  such  alteration  is  allowable,  the  legal 
operation  of  the  writ  is  extended  without  being 
resealed  or  resigned  by  the  clerk.  The  origi- 
nal seal  gives  effect  to  the  altered  writ.  In  this, 
as  in  all  other  cases  in  relation  to  the  proceed- 
660*]  ings  of  inferior  magistrates,  when  *they 
keep  within  their  acknowledged  jurisdiction, 
their  acts  are  to  be  liberally  construed,  and  not 
to  be  subjected  to  the  test  of  strict  technical 
rules. 

I  do  not  think  it  necessary  to  resort  to  the 
cases  or  the  analogies  which  the  counsel  on 
both  sides  have,  with  great  industry,  learning 
and  ingenuity,  collected  and  brought  to  bear 
upon  this  case.  The  authorities  are  none  of 
them  precisely  in  point ;  nor  are  the  analogies 
very  striking.  I  prefer  putting  my  opinion 
upon  the  simple  ground, that  as  the  Legislature 
have  authorized  justices  of  the  peace  to  renew 
their  executions,  without  prescribing  the  man- 
ner in  which  it  shall  be  done,  the  form  of  the 
act  is  not  material  ;  that  any  memorandum  in 
the  handwriting  of  the  justice,  upon  any  part 
of  the  execution,  which  clearly  indicates  his 
intention  to  renew  it,  accompanied  by  a  rede- 
livery  of  the  execution  to  the  constable,  is  suf- 
ficient, although  his  name  be  not  subscribed  to 
the  memorandum.  The  addition  or  omission 
of  the  name  is,  under  such  circumstances,  a 
mere  matter  of  form,  and  does  not  change,  in 
any  respect,  the  substantial  character  of  the 
act.  The  evidence  of  the  intention  of  the  mag- 
istrate to  renew  the  execution  is  of  the  same 
character,  and  as  satisfactory  without  as  with 
his  signature. 

I  am  of  opinion,  therefore,  that  the  learned 
judge  erred  in  excluding  the  evidence  offered,  and 
that  a  new  trial  ought  to  be  granted;  coats  to  abide 
the  event. 

Cited  in— 12  Wend.,  147 ;  3  Hill,  498 ;  4  Leg.  Obs., 
386. 
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ROWLAND. 

Deed  Delivered  as  an  Escrow — Takes  Effect, 
When — Lost  Deed — Parol  Evidence  of  Contents 
— New  Trial — Landlord  and  Tenant — When 
Tenant  May  Show  Outstanding  Title — Notice 
to  Quit. 

Where  a  deed  of  lands  was  delivered  as  an  escrow, 
and  an  absolute  delivery  subsequently  made,  but 
previous  to  the  second  delivery  a  judgment  was  ob- 
tained against  the  grantor,  under  which  the  land 
was  sold,  it  was  held,  that  the  purchaser  under  the 
judgment  was  entitled  to  the  land. 

A  deed  delivered  as  an  escrow  does  not  take  effect 
until  the  condition  is  performed,  except  where  the 
operation  of  the  conveyance  would  be  absolutely 
defeated  unless  the  first  delivery  should  be  permit- 
ted to  have  effect,  as  in  the  case  of  the  death  of  the 
grantor  before  the  condition  be  performed. 

A  transcript  of  a  justice's  judgment  is  good,  al- 
though it  does  not,  on  its  face,  show  that  the  justice 
had  jurisdiction. 

A  tenant  may  show  an  outstanding  title  against 
his  landlord,  where  the  title  of  his  landlord  has  ex- 
pired, or  been  extinguished  since  the  relation  of 
landlord  and  tenant  between  them  was  created. 

The  relation  of  landlord  and  tenant  does  not  exist 
between  the  tenant  of  a  mortgagor  and  the  assignee 
of  a  mortgagee,  so  as  to  entitle  the  former  to  notice 
to  quit. 

It  seems,  a  defendant  in  ejectment  in  possession 
of  lands  without  title,  may  show  that  the  title  on 
which  a  recovery  is  claimed  against  him  has  passed 
out  of  the  plaintiff. 

Where  parol  evidence  of  the  contents  of  a  deed  is 
given,  on  proof  of  loss  of  the  deed,  and  the  character 
of  the  witness  who  proved  the  loss  is  subsequently 
impeached,  such  impeachment  cannot  be  insisted 
on  in  support  of  a  motion  for  a  new  trial. 

Citations— Touch.,  57,  59;  4  Cruis.,  34,  &5;  3  Co.,  35:  4 
East,  481;  12  Johns.,  421. 422;  9  Cow.,  182, 233;  6  Wend., 
213;  2  Johns.,  75,  84;  4  Johns.,  176, 202,  215. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
JL  Washington  Circuit  in  June,  1829,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  action  was  brought  for  a  room  in  a 
dwelling-house,  which  the  lessor  of  the  plaint- 
iff claimed  to  recover  as  a  purchaser  at  a  sale, 
by  virtue  of  a  mortgage  executed  by  one  A. 
Hay  to  T.  Washburn,  of  a  house  and  lot  of  land 
containing  5f  acres,  bearing  date  Sep.  6,  1819, 
proved  by  a  subscribing  witness  Apr.  7,  1826, 
and  recorded  on  the  last  mentioned  day.  The 


NOTE.— 1.  Deed— Escrow.    2.  Landlord  and  tenant. 

The  delivery  of  a  deed  as  an  escrow  must  be  to  a 
stranger.  Braman  v.  Bingham,  26  N.  Y..  483 ;  Law- 
ton  v.  Saver,  11  Barb.,  349  ;  Worrall  v.  Munn,  5  N. 
Y.,  229 ;  Gilbert  v.  North  American  Fire  Ins.  Co..  23 
Wend.,  43 ;  Gordon  v.  Pollock,  14  Ga.,  145 ;  Graves  v. 
Tucker,  18  Miss.,  9 ;  Haygood  v.  Harley,  8  Eich  (S. 
C.),  325 ;  Gibson  v.  Partee,  2  Dev.  &  B.  (N.  C.)  L.,  530. 

The  intent  of  the  first  delivery  should  be  clearly  ex- 
pressed. Jackson  v.  Catlin,  2  Johns.,  248 ;  Clark  v. 
Gifford,  10  Wend.,  310 ;  Jackson  v.  Sheldon,  22  Me., 
569 ;  White  v.  Bailey,  14  Conn..  271. 

An  escrow  has  no  effect  as  a  deed  until  the  'perform- 
ance, of  the  condition.  Hinman  v.  Booth,  21  Wend., 

267.  See  Arnold  v.  Patrick,  6  Paige,  310 ;  Laubat  v. 
Kipp.,  9  Fla.,  60 ;  Groves  v.  Tucker",  18  Miss.,  9 ;  Evans 
v.  Gibbs,  6  Humph.  (Tenn.),  405;  Dyson  v.  Brad- 
shaw,  23  Cal.,  528. 

An  escrow  takes  effect  from  the  second  delivery. 
Green  v.  Putnam,  1  Barb.,  500;  Smith  v.  South  Koy- 
alton  Bank,  32  Vt.,  341.  See,  also.  Keirsted  v.  Avery, 
4  Paige,  1 ;  Mills  v.  Mills,  21  How.  Pr.,  437 ;  Tenieck 
v.  Flagg,  29  N.  J.  L.,  25 ;  Peter  v.  Wright,  6  Ind.,  183; 
Chastien  v.  Philips,  11  Ired.  (N.  C.)  L.,  255 ;  Eesor  v. 
Ohio,  &c.,  Ry.  Co.,  17  Ohio  St.,  139 ;  Everts  v.  Agnes, 
4  Wis.,  343;  Simonston's  Estate,  4  Watts  (Pa.),  180. 

Landlord  and  tenant— What  constitutes  tenancy 
from  year  to  year.  See  Jackson  v.  Wilsey,  9  Johns., 

268,  note. 

Distress.    See  Smith  v.  Colson,  10  Johns.,  92,  note. 
Emblements.  See  Whitmarsh  v.  Cutting,  10  Johns., 
360,  note. 
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lessor  of  the  plaintiff  obtained  an  assignment 
of  the  mortgage  May  29,  1827,  foreclosed  the 
mortgage,  and  became  himself  the  purchaser 
Nov.  22, 1828.  The  mortgaged  premises  were 
conveyed  by  Washburn  to  Hay  on  the  day  of 
the  date  of  the  mortgage.  The  deed  was  not 
produced  on  the  trial,  it  being  proved  by  Hay, 
the  mortgagor,  to  be  lost.  On  the  cross  exam- 
667*1  *ination  of  one  Gordon,  a  witness  ex- 
amined by  the  plaintiff  as  to  the  execution  of 
the  deed,  it  appeared  that  on  the  day  of  the  date 
of  the  mortgage,  to  wit:  Sep.  6,  1819,  the  deed 
and  the  mortgage  were  signed  Washburn  and 
Hay.  The  price  to  be  paid  by  Hay  for  the 
property  was  $1,000;  the  mortgage  was  for  the 
sum  of  $600;  and  the  deed  and  mortgage,  and 
two  notes  as  collateral  security  for  $300  each, 
were  left  in  his  hands  by  the  parties,  to  be  re- 
tained by  him  until  some  further  arrangement 
should  be  made  as  to  the  residue  of  the  con- 
sideration money.  A  year  or  more  after  the 
papers  were  thus  left  with  him,he  was  desired 
by  Washburn  and  Hay  to  procure  the  signature 
of  Washburn's  wife  to  the  deed,  and  her  ac- 
knowledgment; which  he  did;  and  he  was  then 
again  directed  by  the  parties  to  keep  all  the 
papers,  as  he  had  before  done;  he  accordingly 
kept  them  until  the  winter  or  spring  of  1826, 
when, by  iheconsentof  the  parties, he  delivered 
the  deed  to  Hay,  and  the  mortgage  and  notes 
to  Washburn.  The  plaintiff  further  proved  that 
the  defendant  went  into  possession  of  the  room 
in  question  as  a  tenant  of  Hay,  under  an  agree- 
ment to  pay  a  rent  of  $1.50  per  week.  Upon 
this  evidence,  he  rested. 

The  defendant  produced  in  evidence  a  sher- 
iff's deed  to  S.  D.  Brown  of  the  premises  de- 
scribed in  the  mortgage,  bearing  date  Jan.  8, 
1829,  made  in  pursuance  of  a  sale  had  on  Apr. 
8,  1826,  by  virtue  of  executions  on  eight  judg- 
ments entered  in  the  Washington  C.  P.  against 
Washburn,  the  grantor  of  Hay,  the  mortgagor. 
The  first  judgment  was  docketed  in  June,  1825, 
and  the  others  in  Aug.  1825.  Seven  of  the 
judgments  were  rendered  by  justices  of  the 
peace,  transcripts  of  them  filed  in  the  county 
clerk's  office,  and  entries  made  in  the  docket 
of  the  county  clerk.  An  objection  was  taken 
to  the  transcripts,  that  they  did  not  show  juris- 
diction in  the  justices  rendering  the  judgments, 
and  the  question  was  reserved  by  the  judge. 
The  defendant  also  gave  in  evidence  a  commis- 
sion of  lunacy  duly  issued,  bearing  date  Aug. 
8,  1825,  by  which  the  custody  of  the  person 
and  property  of  Hay  was  granted  to  a  commit- 
tee of  two  persons  therein  named,  and  called 
witnesses  impeaching  the  character  of  Hay  for 
truth  and  veracity.  Various  questions  were 
raised  and  discussed  on  the  trial,  most  of  which 
were  reserved  by  the  circuit  judge  for  the  opin- 
ion of  this  court;  and  the  only  question  sub 
milted  by  him  to  the  jury  was,  whether  the 
deed  and  mortgage,  deposited  with  Gordon  in 
1819,  were  left  in  his  hands  as  escrows,  and 
whether  they  remained  so  until  they  were  de- 
livered to  the  parties  in  1826.  After  instructing 
the  jury  as  to  what  in  law  constituted  a  deliv- 
ery as  an  escrow,  and  stating  that  the  presump- 
tion from  the  facts  in  the  case  was,  he  thought, 
ir  favor  of  their  being  delivered  as  escrows,  he 
o  arged  them  that  if  they  believed  from  the 
testimony  that  the  deed,  mortgage  and  notes 
were  delivered  to  Gordon  as  escrows,  and  were 
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not  to  take  effect,  or  be  finally  delivered,  until 
something  further  should  be  done  or  agreed 
upon  by  the  parties,  and  remained  so  until  after 
the  commission  of  lunacy  issued,  that  then 
they  should  find  a  verdict  for  the  defendant, 
otherwise  for  the  plaintiff;  and  in  either  case, 
subject  to  the  opinion  of  this  court.  The  jury 
found  for  the  defendant.  The  case  made  was 
argued  by, 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  D.  Russell,  for  the  plaintiff.  On  the 
argument,  the  counsel  for  the  plaintiff  pro- 
duced a  superaedeas  to  the  commission  of  luna- 
cy issued  Mar.  14,  1827. 

By  the  Court.  It  is  contended  by  the  counsel 
for  the  defendant  that  there  is  a  total  failure 
on  the  part  of  the  plaintiff,  to  show  by  compe- 
tent testimony  title  in  himself  to  the  premises 
in  question.  He  insists,  that  without  proof  of 
the  deed  from  Washburn  to  Hay,  the  lessor  of 
the  plaintiff  showed  no  other  title  than  that  de- 
rived under  the  mortgage  from  Hay,  and  that 
it  gives  him  no  right  to  recover;  that  parol  evi- 
dence of  the  contents  of  the  deed  was  admissi- 
ble only  on  the  ground  that  its  loss  was  proved 
by  competent  and  satisfactory  evidence,  and 
that  the  credibility  of  the  witness  proving  the 
loss  of  the  deed  having  been  destroyed,  all  evi- 
dence as  to  the  contents  of  the  deed  should  be 
disregarded.  This  objection  comes  too  late. 
The  witness  proved  the  loss  of  the  deed,  and 
*evidence  of  its  contents  was  then  giv-  [*669 
en  without  objection.  The  character  of  the 
witness-  should  have  been  attacked  before  the 
parol  evidence  was  given,  for,  should  the  judge 
have  discredited  his  testimony,  the  plaintiff, 
for  aught  appearing  to  the  court,  might  have 
offered  other  proof  to  the  same  point. 

The  question  as  to  the  delivery  of  the  deed 
as  an  escrow  was  submitted  to  the  jury,  and 
they  found  against  the  plaintiff.  This  would 
preclude  him  from  contesting  that  fact  here, 
were  it  not  that  he  complains  of  the  charge  of 
the  judge  on  that  point.  There  was  no  ob- 
jection made  to  the  charge  on  the  trial,  nor 
is  it  now  pretended  that  the  judge  erred  in 
stating  any  proposition  of  law.  He  remarked 
that  the  presumption  from  the  facts  in  the 
case,  he  thought,  was  in  favor  of  the  deed 
and  mortgage  being  delivered  as  an  escrow. 
Even  if  the  judge  had  erred  in  his  estimate  of 
these  facts,  yet,  as  he  properly  instructed  the 
jury  as  to  the  law,  we  cannot  interfere.  There 
is  no  reason,  however,  for  differing  with  the 
judge  or  jury  on  this  point  of  the  case,  unless 
it  should  be  to  question  the  fact  of  a  delivery, 
in  any  manner  whatsoever,  before  1826.  The 
facts  do  not  show  an  absolute  delivery  at  the 
time  the  deed  was  left  with  Gordon;  and,  for 
any  purpose  connected  with  the  decision  of  the 
case  as  it  now  comes  before  us,  there  is  per- 
haps no  use  in  examining  whether  they  estab- 
lish a  delivery  as  an  escrow  or  not.  If  the  deed 
was  not  delivered  as  an  escrow,  then  there  was 
no  delivery  at  all  until  1826.  It  is  said  in  the 
Touchstone,  "A  delivery  of  a  deed  may  be  to 
a  stranger,  but  it  must  be  for,  and  on  behalf, 
and  to  the  use  of  him  to  whom  it  is  made;  and 
if  it  be  delivered  to  a  stranger  without  any 
such  declaration,  it  will  not  be  a  sufficient  de- 
livery." Touch. ,57;  4  Cruis.,  34.  The  gen- 
dral  doctrine  is,  that  a  deed,  delivered  as  an 
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•escrow,  does  not  take  effect  until  the  condition 
Is  performed;  Touch.,  59;  but  there  are  excep- 
tions to  that  rule,  as  where  the  grantor  dies  be- 
fore the  condition  is  performed,  4  Cro.,  35, 
-and  in  some  other  cases  where  the  operation 
of  the  conveyance  would  otherwise  be  abso- 
lutely defeated.  In  these  cases  the  deed,  from 
necessity,  is  permitted  to  have  relation  back 
to  the  first  delivery.  Ld.  Coke  remarks,  that 
to  some  intent  the  second  delivery  has  relation 
to  the  first  delivery,  and  to  some  not;  and  yet, 
<67O*]  in  truth,  *the  second  delivery  hath  all 
its  force  by  the  first,  and  the  second  is  but  a 
•consummation  of  the  first;  and  therefore,  in 
case  of  necessity  and  ut  res  magis  valeat  quern 
pereat,  it  shall  have  relation  by  fiction  to  his 
deed  ab  initio,  by  force  of  the  first  delivery. 
Sutler  &  Barker's  case,  3  Rep  ,  35.  The  rules 
laid  down  in  that  case,  I  believe,  are  sound  ; 
they  were  certainly  well  considered,  for  it  was 
argued,  as  Ld.  Coke  informs  us,  21  times.  The 
necessity  which  justifies  a  resort  to  fiction  does 
not  exist  in  this  case.  The  grantor  was  not 
only  able  to  make,  and  the  grantee  to  receive 
what  is  called  a  second  delivery,  but  in  point 
of  fact  it  was  made,  and  the  deed  took  effect 
only  from  that  time.  4  East,  481;  12  Johns., 
421,  422.  Washburn  is  the  source  of  title  to 
both  parties,  and  the  plaintiff  derives  his  from 
a  conveyance  which  was  not  effective  till  the 
spring  of  1826.  This  conclusion  is  adopted, 
without  any  regard  to  the  questions  growing 
out  of  the  commission  of  lunacy  issued  against 
Hay.  Considering  all  the  difficulties  removed 
which  were  started  by  the  defendant  on  that 
•matter,  still  there  are  others  remaining  in  the 
way  to  the  plaintiff's  right  to  recover,  that  ap- 
pear to  us  insurmountable. 

The  defendant  shows  title  under  a  judgment 
of  the  Court  of  C.  P.  of  Washington  Co., 
docketed  June  27,  1825.  The  sale  was  not  only 
on  the  execution  issued  on  that  judgment,  but 
on  others  which  had  been  issued  on  judgments 
recovered  before  magistrates.  These  judg- 
ments, it  was  said,  were  not  a  lien  on  Wash- 
bnrn's  real  property,  because  the  transcripts 
were  defective.  The  cases  of  Jackson  v.  Jones, 
9  Cow.,  182,  and  Jackson  v.  Tuttle,  9  Id.,  233, 
8.  C.,  6  Wend.,  213,  establish  the  sufficiency 
of  the  transcripts;  but  if  not,  the  execution 
from  the  C.  P.  was  in  all  respects  unexcep- 
tionable, and  made  the  sale  to  Brown  valid. 
Brown's  title  overreaches  that  of  the  lessor  of 
the  plaintiff,  and  shows  a  title  out  of  him. 

But  it  is  said  the  defendant,  being  a  tenant 
•of  the  lessor,  is  not  permitted  to  avail  himself 
of  this  outstanding  title.  A  tenant  cannot  dis- 
pute the  title  of  the  landlord,  so  long  as  it  re- 
mains as  it  was  at  the  time  the  tenancy  com- 
menced; but  he  may  show  that  the  title  under 
671*]  which  he  entered  has  expired,  *or  has 
been  extinguished.  The  plaintiff  places  his 
right  to  recover  upon  a  principle  that  recog- 
nizes and  asserts  such  a  position.  The  contract 
by  which  the  relation  of  landlord  and  tenant 
was  created  in  this  case, was  not  made  between 
the  lessor  and  the  defendant,  but  between  Hay 
and  the  defendant;  and  the  lessor  claims  to 
have  acquired  Hay's  right  to  the  premises,  and 
to  have  succeeded  to  his  character  as  landlord. 
If  he  has  become  landlord,  surely  the  defend- 
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ant,  in  case  Hay  should  seek  to  eject  him, 
might  set  up  an  outstanding  title  in  the  lessor. 
No  well  founded  objection  is  perceived  to  the 
defendant's  setting  up  a  title  acquired  under  a 
judgment  since  he  became  tenant,  overreach- 
ing the  title  of  his  landlord.  The  title  of  Brown 
became  effective  in  1827,  but  it  has  relation  to 
the  time  when  the  judgments  against  Wash- 
burn  were  docketed,  which  was  in  1825,  prior 
to  the  time  when  the  mortgage  tok  effect,  if  it 
ever  did  attach  to  the  premises.  But  it  may 
well  be  doubted  whether  the  defendant  can  be 
viewed  as  a  tenant  to  the  lessor.  It  is  said  the 
latter  may  elect  to  consider  him  as  such;  but 
if  it  is  only  a  matter  of  election,  the  right  to 
set  up  the  relationship  of  landlord  and  tenant 
or  not,  must  be  reciprocal.  The  tenant  here 
has  not  elected  the  lessor  for  his  landlord. 
Though  the  mortgagee  is  bound  to  give  the 
mortgagor  notice  to  quit,  and  this  would  seem 
to  imply  the  relation  between  them  of  landlord 
and  tenant,  2  Johns.,  75;  4  Id.,  186;  yet  the 
purchaser  of  the  mortgagor  can  claim  no  such 
right,  and  therefore  no  such  relation  exists  be- 
tween them.  2  Johns.,  84;  4  Id.,  215.  If  the 
relation  of  landlord  and  tenant  does  not  exist 
between  the  purchaser  of  the  mortgagor  and 
the  mortgagee,  it  cannot  exist  between  the 
lessee  of  the  mortgagor  and  the  assignee  of  the 
mortgagee. 

It  is  said  that  the  defendant  is  a  mere  in- 
truder and,  therefore,  cannot  show  an  out- 
standing title.  This  proposition  is  laid  down 
too  broadly.  The  case  of  Jackson  v.  Harder, 
4  Johns. ,  202,  which  is  the  authority  for  this 
position,  does  not  support  it  unqualifiedly. 
The  defendant  in  that  case  either  entered  under 
the  title  he  disputed,  or  was  a  trespasser;  if  he 
entered  under  the  title,  he  could  not  dispute  it 
so  long  as  it  remained  as  it  was  when  he  en- 
tered; and  if  he  was  a  trespasser,  the  [*672 
lessor's  possession  of  8  or  10  years,  undercolor 
of  title,  was  a  title  of  sufficient  strength  to  re- 
cover on  against  a  mere  intruder.  But  if  the 
defendant  in  that  case  had  shown  that  all  the 
title  acquired  by  such  a  possession  had  passed 
out  of  the  plaintiff,  the  latter  could  not  have  re- 
covered. We  are  not  aware  of  any  case  where 
a  plaintiff,  as  destitute  of  title  as  a  mere  in- 
truder, has  been  allowed  to  recover  against  a 
person  in  possession,  without  showing  title. 
By  permitting  such  a  recovery,  the  law  would 
be  justly  charged  with  the  absurdity  of  pre- 
ferring a  person  out  of  possession  without  title, 
to  an  intruder  in  possession  without  title. 
There  can  certainly  be  no  reason  for  such  a 
preference;  but  if  we  take  the  plaintiff's  as- 
sumption, that  the  defendant  is  a  mere  in- 
truder, for  true,  it  will  not  avail  him  anything; 
for  the  facts  of  the  case  do  not  authorize  us  to 
call  the  defendant  an  intruder. 

Judgment  for  defendant. 

Deed — when  delivered  in  escrow — when  title  passes. 
Cited  in-10  Wend.,  313 :  34  N.  Y.,  113 :  58  N.  Y.,  202 : 
69  N.  Y.,  15 ;  1  Barb.,  504  ;  35  Barb.,  358 :  65  Barb.,  73 ; 
22  How.  Pr.,  396 ;.  1  T.  &  C.,  35 ;  1  Wood.  &  M.,  330. 

Ejectment  —  Landlord  and  Tenant.  Cited  in — 3 
Denio,  217 ;  15  N.  Y.,  378 ;  69  N.  Y.,  15 ;  2  Hun,  5 ;  58 
Barb.,  555 :  4  T.  &  C.,  273 ;  1  Sand.,  550 ;  9  Bos.,  68 :  33 
Cal.,  245 ;  38  Cal..  124 ;  50  Tnd.,  506  ;  42  Mich.,  500 ;  41 
Mo.,  450;  56  Mo.,  320;  3  Am.  Rep.,  258  (34  N.  J.  L., 
500);  15  Am.  Rep.,  658  (48  Ga.,  165);  27  Am.  Rep.,  205 
(20  Kan.,  710). 

Also  cited  in-5  Lans.,  213 ;  25  Barb.,  106. 
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Quo  warranto  to  try  title  to. 

People  v.  Greene,  124 

QUO  WARRANTO. 

See  PUBLIC  OFFICE. 

Against  officers  of  corporation. 

The  People  v.  Trustees  of  Gene- 
va College,  825 

REAL  PROPERTY. 
See  CONTRACTS. 

Adverse  possession; 
Disseisin — what  amounts  to  ; 
Champerty  and  maintenance. 

Varick  v.  Jackson, 
Practical  location  of  boundaries. 

Jackson  v.  Wendell, 

REMEDIES. 


88 
801 

445 


Cumulative. 

McKeon  v.  Caherty, 

REPLEVIN. 

Against  officer  for  goods  taken  in  execu- 
tion. 

Dunham  v.  Wyckoff,  366 

RESULTING  TRUST. 

Advancements  ; 

Adverse  possession. 

Jackson  v.  Walker,  673 

How  created. 

Jackson  v.  Bateman,  235 

Farol  evidence  to  establish  or  to  rebut. 

Jackson  v.  Fetter,  197 

SALES. 

Completion  of  contract ; 
Acceptance  of  offer. 

Mactier  v.  Frith,  1033 

Of  goods  to  arrive. 

Russell  v.  Nicholl,  304 

Payment  and  delivery. 

Lupin  v.  Maril,  1024 

Possession  retained  by  vendor. 

Jennings  v.  Carter,  190 

Is  evidence  of  fraud. 

Archer  v.  Hubbell,  691 

SEARCH-WARRANT. 
How  far  a  protection  to  prosecutor  and  to 
officer  serving  under. 

Beaty  v.  Perkins,  1131 

SEDUCTION. 
Who  may  maintain  action  for. 

Clark  v.  Fitch,  195 

SLANDER. 

See  NEW  TRIAL. 

Averment  and  proof  of  extrinsic  facts  j 
Justification ; 
Mitigation  of  damages ; 
Priveleged  communications. 

Milligan  v.  Thorn,  1142 
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STATUTE  OF  FRAUDS. 

Promise  to  pay  debt  of  another  on  new  and 
original  consideration. 

Ettwood  v.  Monk,  834 

STATUTE  OF  LIMITATIONS. 
New  promise. 

Dean  r>.  Hewitt,  842 

Acknowledgment    must  be  equivalent   to 
new  promise. 

Purdy  v.  Austin,  332 

TOWNS. 
Corporate  character  of. 

North  Hempstead  v.  Hempstead,    68 

TRESPASS. 
Trespasser  db  initio  ; 
Who  deemed  such. 

Allen  v.  Orofoot,  930 

TRUST. 

See  RESULTING  TRUST. 
USURY. 
Commissions  to  agents. 

Barretto  v.  Snowden,  815 
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Loan  and  sale  of  chattels. 

Cummingsv.  Williams,  749 

Security  valid  in  inception  not  affected  by 
subsequent  usurious  agreement. 

Ricev.  Wetting,  951 

WAGER. 

On  event  of  election. 

Brush  v.  Xeeler,  839 

Recovery  from  stakeholder. 

McKeon  v.  Coherty,  445 

WARRANTY. 
Covenant  of;- 

Estoppel  of  grantor  from  setting  up  subse- 
quently acquired  title. 

Jackson  v.  Bradford,  728 

WILLS. 

Executory  devise  ; 

Fee  with  limitation  over. 

Jackson  v.  Christman,  608 

Revocation  by  burning,  canceling,  tearing 
or  obliterating. 

Betts  v.  Jackson,  1058 

WEND.  2,  3,  4,  5,  6. 
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ABSCONDING  DEBTORS. 

See  ATTACHMENT. 

ACCORD. 

An  accord  must  be  executed;  readiness  to  per- 
form is  not  sufficient. 

Russell  v.  Lytel,  6  Wend.  390,  1 1 34 

ACKNOWLEDGMENT  AND  PROOF 
OF  DEEDS,  ETC. 

Acknowledgment  of  mortgage,  form  of  held 
.good.  See 

Duval  v.  Covenhoven,  4  Wend.  561,  708 

Certificate  of  proof  of  deed  must  state  that  wit- 
ness knew  the  person  who  executed  the  deed  ; 
""that  witness  saw  the  within  grantor  sign  the 
-deed,"  is  insufficient. 

Jackson  v.  Osborn,  2  Wend.  555,  23O 

ADVERSE  POSSESSION. 

Possession  under  quitclaim  deed  from  mere 
naked  possessor,  without  color  or  claim  of  title  and 
no  valuable  consideration  paid,  is  not  such  an  ad- 
verse possession  as  will  render  void  a  deed  by  true 
owner  to  bona  fide  purchaser. 

Jackson  v.  Hill,  5  Wend.  532,  939 

Defendant,  under  deed  from  tenant  by  curtesy, 
took  possession  of  house  and  lot  and  alley  adjoin- 
ing as  appurtenant,  under  which  he  occupied  10 
years,  and  then  took  deed  of  alley  from  third  per- 
son, who  appeared  to  have  only  the  use  of  it.  Held, 
possession  not  adverse. 

Jackson  v.  Mancius,  2  Wend.  357  157 

Possession  for  36  years.under  conveyance  from  son 
who  entered  into  possession  of  father's  land  under 
a.promise  to  (rive  same  to  him  and  his  wife,  is  not  ad- 
verse as  against  heirs  of  wife  claiming  under  devise 
from  the  father. 

Jackson  v.  French,  3  Wend.,  337,  387 

AFFIDAVIT. 

An  affidavit  is  defective  if  sworn  to  before  a  dep- 
uty clerk. 

Norton  v.  Colt,  2  Wend.  250,  118 

An  affidavit  on  which  a  motion  in  court  is  made, 
.should  be  made  by  the  attorney,  and  not  by  his 
clerk.  When  a  jurat  is  an  essential  part  of  an  affi- 
davit, it  should  be  stated  in  the  copy  served. 

Chase  v.  Edwards,  2  Wend.  283.  13O 

A  positive  affidavit  of  indebtedness,made  on  show- 
ing cause  of  action,  cannot  be  contradicted,  but  it 
may  be  confessed  and  avoided ;  e.  j/.,  as  by  showing 
an  insolvent's  discharge. 

Jordan  v.  Jordan,  6  Wend.  524,  1188 

ALIENS. 

Aliens  authorized  by  statute  to  hold  lands,  but 
prohibited  from  leasing  or  demising  the  same,  are 
not  precluded  from  making  a  demise  for  purpose  of 
bringing  ejectment. 

Jackson  v.  Britton,  4  Wend.  507  689 

ALTERATION    OF    WRITTEN    IN- 
STRUMENTS. 

Erasure  or  interlineation  in  material  part  of  a 
•deed  is  a  suspicious  circumstance,  requiring  expla- 

WEND.  2,  3,  4,  5,  6. 


nation  on  part  of  party  producing  deed;  and  wheth- 
er explanation  given  is  satisfactory,  is  a  question  for 
the  jury. 

Jackson  v.  Osborn,  2  Wend.  555,  23O 

AMENDMENT. 

Where  verdict  is  set  aside  for  admission  of  evi- 
dence not  warranted  by  the  pleadings,  leave  to 
amend  will  be  granted  on  payment  of  all  costs  ac- 
cruing subsequent  to  the  pleading  allowed  to  be 
amended. 

People  v.  Holmes,  5  Wend.  191,  818 

Where  plea  of  insolvent's  discharge  is  bad  for 
want  of  averments  of  jurisdiction,  judgment  non 
obstante  verdicto  will  be  suspended  to  give  defend- 
ant opportunity  to  amend. 

Soper  v.  Soper,  5  Wend.  112,  79O 

Law  of  amendments,  existing  at  time  Revised 

Statutes  went  into  force,  was  not  changed  thereby. 

Trinder  v.  Durant,  5  Wend.  72,  776 

Where  a  party  has  omitted  to  plead  the  Statute  of 

Limitations,  the  court  will  not  suffer  him  to  amend 

by  adding  that  plea.    The  action  for  mesne  profits 

forms  no  exception  to  the  rule. 

Jackson  v.  Varick,  2  Wend.  294,  134 

Under  the  rule  allowing  an  amendment  as  of 

course,  the  plaintiff  cannot  add  words,  giving  a  new 

and  distinct  cause  of  action  from  that  originally  set 

forth. 

Wiley  v.  Moore,  2  Wend.  259,  181 

Amendment  of  pleadings  after  judgment,  estops 
party  at  whose  motion  amendment  is  made  from  al- 
leging errors  in  judgment. 

Campbett  v.  Stakes,  2  Wend.  137,  78 

A  plea  in  abatement  cannot  be  amended. 

Trinder  v.  Durant,  5  Wend.  72,  776 

An  appellant  is  entitled  to  amend  an  appeal  bond 
where  there  is  a  variance  between  the  amount  of 
the  judgment  specified  in  the  bond  and  the  judg- 
ment actually  rendered,  although  the  appeal  was 
prosecuted  previous  to  the  Revised  Statutes  going 
into  effect. 

People  v.  Herkimer  C.  P.,  4  Wend.,  206,        582 
Amendment  of  certiorart,  by  affixing  right  seal, 
allowed. 

People  v.  Steuben  C.  P.,  5  Wend.,  103,  787 

A  certiorari  may  be  amended,  though  a  term  in- 
tervenes between  its  teste  and  return. 

Kissam  v.  Morris,  2  Wend.  259,  121 

Plaintiff  allowed  to  amend  bill  for  specific  per- 
formance, as  to  terms  of  contract,  so  as  to  conform 
it  to  admissions  in  defendant's  answer,  on  terms  in 
discretion  of  Chancellor. 

Harris  v.  Knickerbocker,  5  Wend.  638,         977 
Where  suit  is  commenced  by  filing  and  service  of 
declaration,  such  declaration  may  be  amended  of 
course. 

People  v.  Monroe  C.  P.,  5  Wend.  105,  788 

Where  verdict  in  assumpsit  exceeds  damages 
claimed  in  declaration,  plaintiff  not  permitted  to 
amend  declaration  by  increasing  damages,  unless 
he  abandons  verdict,  pays  defendant's  costs  of  trial 
and  of  resisting  motion,  and  consents  to  new  trial. 

Dox  v.  Dey,  3  Wend.  356,  394 

Amendment  of  declaration  in  penal  suit  will  be 
allowed  the  same  as  in  ordinary  actions. 

Barber  v.  McHenry,  6  Wend.  516  1 1 79 

After  three  trials,  and  nine  years  from  commence- 
ment of  suit,  declaration  amended  by  adding  new 
count  setting  forth  special  agreement,  it  having 
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been  proved  at  each  trial  without  objection,  and 
the  statute  have  run  against  it. 

M Oler  r .  Walton,  6  Wend.  506,  1 1 76 

Usurious  contract   must  be  proved  as  alleged  ; 
but  amendment  allowed  on  defendant's  paying-  or 
offering  to  pay  the  money  lent,  and  legal  interest. 
Beach  r.  Fulton  B'k,  3  Wend.  573,  473 

Amendment  not  granted  to  enable  a  party  to  set 
up  usury  or  Statute  of  Limitations,  if  he  has  not 
availed  himself  of  opportunity  to  interpose  such  de- 
fense in  first  instance.  Idem.  473 

After  issue  of  execution  by  justice,  he  has  no 
power  to  amend  the  same. 

Toef  r.  Bentlv,  5  Wend.  276,  848 

Errors  in  recitals  in  justice's  execution,  and  omis- 
sion of  plaintiff's  Christian  names  in  judgment  may 
be  corrected. 

Jennings  v.  Carter,  2  Wend.  446,  19O 

Where  filing  of  rcmittUur  is  stayed  in  Court  of 
Chancery,  its  decree  may  be  modified  by  Court  of 
Errors  in  such  parts  as  are  contrary  to  the  course 
and  practice  of  the  court. 

Murray  v.  Blatchford,  2  Wend.  221.  1O7 

Where  cause  is  brought  to  trial  by  plaintiff  in  ac- 
tion of  replevin,  leave  will  be  given  to  officer  to 
amend,  notwithstanding  verdict  for  plaintiff  on  a 
plea  of  nun  cepit. 

Cleveland  v.  Rouen,  6  Wend.  438,  1151 

Where,  in  replevin,  jury  found  in  plaintiff's  favor 
on  plea  of  nan  cepit,  but  assessed  no  damages,  and 
found  on  plea  of  property  that  it  was  not  in  defend- 
ant, but  did  not  find  it  in  plaintiff ;  held,  defective 
in  substance,  and  court  could  not  amend  by  adding 
nominal  damages. 

Bemus  v.  Beekman,  3  Wend.  667,  5O6 

APPEAL  AND   ERROR. 

Supreme  Court,  on  appeal,  will  not  review  the 
proceedings  of  referees,  though  the  evidence  be  set 
forth  in  their  report  entered  on  the  record. 

Denning  v.  Smith,  2  Wend.  303,  138 

Where  C.  P.  refuse  to  exercise  discretion  vested 
in  them  by  law,  whereby  judgment  is  erroneously 
obtained,  it  will  be  reversed  for  error. 

Beach  v.  Chamberlain^  3  Wend.  366,  397 

Where  court  has  jurisdiction  of  subject-matter, 
and  facts  are  stated  in  proceedings  sufficient  to  give 
it  jurisdiction  of  the  parties,  if  the  defendant  ap- 
pear and  confess  the  facts,  or  tacitly  admit  them  by 
pleading  the  merits,  he  cannot  afterwards  assign  for 
error  the  want  of  jurisdiction. 

Davis  v.  Packard,  6  Wend.  327.  1111 

Court  of  Errors  has  no  power  to  reverse  judg- 
ment of  Supreme  Court  for  error  in  fact,  unless  the 
question  has  been  first  passed  upon  by  writ  of  error 
in  that  court,  or  has  arisen  since  judgment. 

Idem.  1111 

Appeal  from  an.order  refusing  a  rehearing  of  a 
motion  for  instructions  to  master  as  to  the  examina- 
tion of  a  witness,  will  not  be  entertained. 

Williamson  v.  Hyer,  4  Wend.  170,  569 

Where  order  of  Chancellor  relates  only  to  preser- 
vation of  property  pending  a  contest,  it  is  not  ap- 
pealable. 

Chapman  v.  Hammersley,  4  Wend.,  173,       57O 
Appeal  lies  from  order  in  chancery  materially  af- 
fecting the  merits  of  the  case,  as  where  there  was  a 
refusal  to  open  proofs  to  re-examine  witness  who 
bad,  after  his  examination,  disclosed  new  facts. 

Beach  v.  Fulton  B'k,  2  Wend.  225,  1O9 

Order  to  answer  petition  of  appeal  is  irregular  if 
entered  before  petition  with  transcript  annexed  is 
actually  returned  and  filed  in  Court  of  Errors. 

Irving  v.  Dunscomb,  2  Wend.  206,  1O2 

Party  against  whom  void  judgment  is  rendered, 
may  seek  a  reversal  thereof. 

Striker  v.  Mott,  6  Wend.  465.  1 161 

Where  proceedings  below  are  irregular,  court  dis- 
missed writ  of  error  with  costs  on  ground  that  par- 
ty could  have  obtained  relief  in  court  below  if  he 
had  asked  for  correction  of  specific  errors  relied  on 
for  a  reversal. 

Houghton  v.  Starr,  4  Wend.  175,  571 

A  cause  will  not  be  beard  on  writs  of  error,  un- 
less the  bill  of  exceptions,  if  there  be  one,  is  entered 
on  the  record. 

Anon,  4  Wend.  193.  577 

If  objection  might  have  been  obviated  at  trial,  it 
cannot  be  taken  for  first  time  on  appeal. 

Jackson  v.  Chrigtman,  4  Wend.  277,  6O8 

Wottd  v.  Young,  5  Wend.  620,  971 

This  rule  applies  to  objection  of  variance  between 
contract  as  laid  and  proved. 

Lawrence  v.  Barker,  5  Wend.  301,  867 
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Court  of  Errors  only  notices  errors  raised  below. 

Safford  v.  Stevens,  2  Wend.  158,  85- 

CampoeU  v.  Stakes,  2  Wend.  137,  78- 

Objection  to  decision  of  court  on  trial  must  be 

specific  to  be  available  on  appeal. 

McAllister  v.  Reab,  4  Wend.  483,  681 

Court  of  Errors,  when  asked  to  reverse  or  modify 

decision  of  lower  court  upon  new  point  not  raised 

there,  will  exercise  a  sound  discretion  as  to  whether 

it  will  review  such  decision". 

Campbell  v.  Stakes,  2  Wend.  137,  78 

Where  party  to  writ  of  error  dies  after  joinder 
in  error,  judgment  in  error  will  be  entered  nuiic  pro 
tune. 

Bemus  v.  Beekman,  3  Wend.  667,  5Ofr 

Where  a  judgment  in  ejectment  is  reversed  in  the 
Court  of  Errors,  this  court  will  not  grant  a  rule  to 
pay  costs,  but  leave  the  party  to  make  up  his  rec- 
ord, &c. 

Jackson  r,  Schauber,  2  Wend.  257,  121 

Proceedings  of  Court  of  Special  Sessions  will  not  be 
reversed  for  errors  of  magistrate  before  whom  com- 
plaint was  made. 

Vandericerker  v.  People,  5  Wend.  530.          929- 
Where  membe'rs  of  Court  of  Errors  are  equally 
divided,  judgment  of  court  below  is  affirmed. 

Bridge  v.  Johnson,  5  Wend.  342,  8 7£ 

A  rifei  priug  roll  and  postea  which  ought  to  have 

been  produced  at  the  circuit  to  admit  proof  of  what 

transpired  at  trial  of  former  cause,  will  be  received 

on  argument  of  case  made  at  trial. 

Burt  r.  Place,  4  Wend.  591,  71* 

A  rule  to  amend  record  of  inferior  court  will  not 
prevent  judgment  of  reversal,  where  party  neglects 
to  amend  in  accordance  therewith. 

Waldron  v.  Green,  4  Wend.  409,  654 

Although  a  suit  is  manifestly  vexatious,  and 
plaintiff  is  entitled  to  only  nominal  damages,  a  judg- 
ment of  a  subordinate  tribunal,  if  erroneous,  will 
be  reversed. 

Herrick  v.  Stover,  5  Wend.  580,  956 

On  reversal,  in  error,  of  judgment  of  Supreme 

Court  in  a  cause  removed  from  C.  P.,  such  judgment 

will  be  given  as  ought  to  have  been  given  In  the 

Supreme  Court. 

Close  r.  Stuart,  4  Wend.  95,  543- 

Writ  of  error  coram  vobis  will  be  quashed  where 
the  names  of  the  parties  in  the  judgment  sought  to 
be  reversed  are  not  truly  stated. 

Brown  v.  Davenport,  4  Wend.  205,  58» 

APPLICATION  OP  PAYMENTS. 

Where  a  creditor  of  a  firm  is  also  a  creditor  of  a 
member  of  such  firm,  who  misapplies  firm  moneys 
to  payment  of  individual  debt,  on  application  of 
other  members  of  firm  the  creditor  may  apply  the 
payment  to  the  firm  debt,  notwithstanding  a  receipt 
was  given  applying  the  money  on  the  individual 
debt. 

Campbell  v.  Mathews,  6  Wend.  551.  119O- 

Moneys  received  on  execution  in  action  of  debt 
on  judgment,  when  not  enough  to  satisfy  costs  and 
debt  recovered  in  action,  must  be  first  applied  to 
discharge  old  judgment. 

Harvey  v.  Wood,  5  Wend.  221.  829- 

ARBITRATION  AND  AWARD. 

Where  arbitrators  are  directed  by  submission  "to 
make  statement  of  value  of  the  work  according  to- 
usual  prices  paid  in  the  country  for  such  work;" 
held,  that  it  only  prescribed  a  rule  by  which  the  labor 
was  to  be  valued,  and  that  such  statement  need  not 
be  included  in  award,  nor  need  a  copy  be  served  on 
defendants  previous  to  suit. 

Efner  r.  Shaw,  2  Wend.  567,  233 

A  submission  of  all  demands  includes  all  questions 
coacerning  real  as  well  as  personal  estate, 

Byers  n.  Van  Deusen,  5  Wend.  268,  845 

A  parol  appointment  by  arbitrators  of  an  umpire 
is  good  unless  submission  requires  it  to  be  made  in 
writing. 

El'...endorf  v.  Harris,  5  Wend.  516,  934 

In  suit  on  arbitration  bond  for  not  performing 
award  it  is  no  defense  that  defendant  bad  not  no- 
tice of  hearing  and  did  not  attend.  I<lem.  934 

Where  pending  suit  was  submitted  to  arbitration 
after  complainant  had  made  assignment  as  an  in- 
solvent, award  directing  payment  of  sum  to  com- 
plainant is  good. 

Gomez  v.  Garr,  6  Wend.  583,  1SSO» 

When  time  of  payment  is  fixed  by  submission, 
award  need  only  fix  the  sum.  Idem.  18O2 

Award  in  relation  to  costs,  if  not  included  in  the 
submission,  is  void  only  pro  tanto.  Idem.  12O2: 

WEND.  2,  3,  4,  5,  6. 
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Award  of  specific  sum,  to  be  paid  one  party  by  the 
other,  18  fluul  ami  sufficient  without  a  release. 

/{.i/i -I-K  r.  rn;i  />•  II.-VH,  a  Wend.  :Y.S,  845 

Where  submission  is  to  three  arbitrators,  with 

power  to  two  to  make  award,  two  may  proceed  to 
hear  the  parties,  the  third  refusing  to  attend. 

(Woof  r.  All,  n,  :.'  \Vend.  4!I4.  2O7 

Where  one  of  two  defendants  pleads  the  general 
issue  and  the  other  demurs,  and  deelarat  ion  is  sub- 
sequently amended,  both  defendants  are  bound  to 
receive  amended  declaration. 

TJn»na*  r.  Allen,  -'  Wend.  (SIS,  253 

Where  submission  between  partners  is  general, 
and  includes  all  matters,  both  individual  and  part- 
nership, award  giving  tlrm  proiierty  to  one,  and 
direct  ing  him  to  pay  the  other  a  sum  in  Ki'ossund  sat- 
isfy the  tlrm  debts,  is  good. 

liiK-rx  r.  r.oi  Dftixfii,  5  Wend.  ~'l>S,  846 

Award  Riving:  one  partner  all  the  Interest  par- 
tics  had  jointly  in  a  certain  brewery,  near  a  cer- 
tain village,  is  not  void  for  uncertainly.  l<l<'in.  845 

In  action  on  award,  evidence  that  arbitrators  re- 
signed authority  before  making  award  is  admissi- 
ble in  bar. 

Relyea  v.  Ramsay,  2  Wend.  602,  247 

ARREST. 

Constable  may  c.r  o/7/Yi'o  and  without  warrant  ar- 
rcst  a  brealii'r  of  the  peace. 

T<uil»r  r.  Stniim.  3  Wend.  IW4,  4O4 

Arrest  of  felon  is  justified  by  any  person,  without 
warrant,  If  felony  is,  in  fact,  committed  by  person 
arrested. 

Holley  v.  Mir,  3  Wend.  350,  392 

Arrest  is  justified  if  there  be  a  felony  committed 
and  reasonable  ground  to  suspect  the  person  ar- 
rested; but  if  no  felony  is  committed,  otherwise,  ex- 
cept arrest  on  warrant,  or  arrest  by  olliccr  acting 
on  information  which  he  had  Rood  ground  of  rea- 
son to  rely  on.  Itlcm.  392 

Justice  of  peace,  under  Amendment  to  Act  for 
Suppressing  Immorality,  may  order  arrest  on  his 
own  personal  view,  without  issuing  a  warrant. 

l-'itn-fll  i:  n'un-fii,  :t  Wend,  ^i,  356 

Necessity  and  propriety  of  issuing  a  warrant  may 
be  determined  from  oath  of  party  applying  for  the 
warrant. 

BfsseU  v.  Hills,  3  Wend.  389,  406 

If  constable  arrest  defendant  immediately  upon 
receiving  execution,  without  making  search  for 
property,  he  does  so  at  his  peril:  and  if  defendant 
is  shown  to  have  property  in  open  and  visible  pos- 
session, constable  is  liable  to  action  for  the  arrest. 
llnllixtiT  i\  Joliiixini,  4  Wend.  (SIM,  735 

If  defendant  declare  he  has  no  property,  arrest 
may  be  made  immediately,  hlfin.  735 

On  arrest  under  warrant  in  civil  cause,  constable 
is  not  authorized  to  take  security  for  defendant's 
appearance. 

Millar<l  r.  Cantnhl,  5  Wend,  (il,  773 

Member  of  Legislature  may  be  arrested  after  bis 
ict urn  home,  though  within  "the  fourteen  days 
after  adjournment." 

Corey  v.  limnell,  4  Wend.  204,  581 

Attorneys  and  counselors  are  not  privileged  from 
arrest,  if  It  is  made  while  they  remain  at  home, 
though  it  prevents  their  contemplated  attendance  at 
court.  Idem.  581 

A  party  attending  a  reference  is  entitled  to  privi- 
lege from  arrest,  but  it  extends  only  to  a  reasonable 
time  after  the  hearing. 

Clark  v.  Orant,  2  Wend.  257,  12O 

Counselor,  if  arrested  while  attending  court,  will 
be  discharged  on  application  e.r  parte. 

Humphrey  v.  Cumming,  5  wend.  90,  782 

ARREST  OF  JUDGMENT. 

If  defendant  neglect  to  avail  himself  of  defect  in 
declaration  by  demurrer,  his  only  other  remedy  is 
by  motion  in  arrest  of  Judgment. 

Safford  v.  Strrrm,  2  Wend.  158,  85 

Where  judgment  is  arrested  by  a  court  of  general 
sessions,  the  remedy  Is  by  writ  of  error,  and  not  by 
mandamus. 

People  v.  Onondaga  O.  S.,  2  Wend.  631,        258 
Defendant  may  allege  any  matter  appearing  on 
the  record  which  may  bo  assigned  for  error  after 
judgment. 

Campbell  v.  Stakes,  2  Wend.  187,  78 

ARREST  OF  SHIPS. 

See  SHIPS  AND  SHIPPING. 
WEND.  2,  8,  4,  5,  6 


ASSAULT  AND  BATTERY. 

One  first  attacked  cannot  maintain  assault  and" 
battery  where  he  uses  undue  violence  in  defending 
himself. 

Vlliott  r.  Urnwn,  2  Wend.  407,  2O8 

An  assault  and  battery  cannot  be  compromised 
after  conviction. 

People  v.  JJtehop,  5  Wend.  Ill,  79O- 

ASSIGNMENT. 

A  mortgagee  of  a  term  cannot  be  considered  as 
an  assignee  unless  in  possession. 

.I*for  i'.  //o/7f,  5  Wend.  CM,  "965- 

Where  a  previous  mortgage  is  paid,  and  an  assign- 
ment, obtained  with  mortgagor's  concurrence,  the 
assignee  is  entitled  to  interest  upon  the  sum  paid, 
as  well  upon  the  interest  as  the  principal. 

./(K'/i.sou  i\  Cainitlicll,  5  Wend.  57;.',  953- 

ASSIGNMENT    FOR    BENEFIT    OF 
CREDITORS. 

Assignee  under  foreign  commission  ofNbank- 
ruptcy  is  not  entitled,  before  judgment,  to  injunc- 
tion to  prevent  bankrupt  from  receiving  property 

from  custom-house. 

Ahrahitin  i\  I'lexloro,  Ii  Wend,  ttis,  46O 

Where  the  order  of  assignment  by  insolvent  was 
made,  the  assignment  executed,  and  discharge 
signed,  but  not  delivered,  when  the  creditor  ap- 
peared to  show  cause  thirty  minutes  after  the  hour 
appointed,  the  discharge  will  not  be  set  aside  be- 
cause judge  refused  to  hear  his  objections. 

in  re  Pu/ver,  8  Wend.  632,  1219- 

Assignment  by  bank  to  officer  or  stockholder  in 
trust,  to  apply  proceeds  to  payment  of  all  creditors, 
is  valid  under  statute. 

ll<u-tii>i  i'.  ISixlit>i>,  :t  Wend.  III.  26» 

Property  on  vessel  of  country  issuing1  commis- 
sion of  bankruptcy  passes  to  assignee. 

Alimhnni  r.  I'lfxtoro,  ;i  Wend.  5!|8,  46O 

Bankrupt's  assent  to  statutory  assignment  is  not 
to  be  presumed  while  proceedings  are  yet  inflert. 

Idem.  46O 

Foreign  assignment  does  not  operate  as  legal 

transfer  of  personal  property  hero.    Idem.        46O 

ASSUMPSIT. 

Either  assumpsit  or  case  lies  against  common  car- 
riers for  loss  or  goods  intrusted  to  them ;  but  each 
is  governed  by  its  own  rules. 

(>nnif/r  Ilk.  r.  liroirn,  :i  Wend.  15S.  321 

.\xxnini>xit  will  lie  by  a  stranger  against  a  party 

for  necessaries  furnished  to,  and  support  provided 

for,  one  whom  such  party  is  under  legal  obligations 

to  maintain. 

Forsyth  v.  Gansnn,  5  Wend.  558,  948- 

.\xaiinii>xii  against  principals  is  proper  form  of 

action,  although  agent  affixes  a  seal  to  his  name, 

it  being  the  agent's  seal,  and  not  the  principal's. 

fiubotsv.D.&H.  C.  Co.,  4  Wend  ,  385,        61O 

ATTACHMENT. 

Person  attending  on  recognizance  entered  Into, 
on  being  served  with  an  attachment,  is  entitled  to 
his  discharge  on  the  quarto  die  post,  if  interroga- 
tories are  not  filed. 

People  v.  Ten  Eyck,  2  Wend.  617,  25O 

The  remedy  against  a  defendant  who  possesses 
himself  of  his  property  after  levy  is  not  by  attach- 
ment. 

People  v.  Church,  2  Wend.  263,  18» 

Rule  to  show  cause  why  attachment  should  not 
issue  will  bo  ordered  on  a  petition  for  the  produc- 
tion  of  papers  to  enable  party  to  declare. 

liirdxall  r.  /V.r/c//,  if  Wend.  4^i,  419 

Attachment  will  not  be  allowed  against  a  defend- 
ant who  neglects  to  deposit  a  paper  in  pursuance  of 
a  rule  of  court  granted  on  plaintiff's  application  to 
obtain  a  discovery. 

llinlxitlt  r.  I'lrli-H,  4  Wend.  ISKi,  57S 

Where  persons  are  proceeded  against  as  abscond- 
ing or  concealed  debtors,  *ui>rrseticas  will  bo  granted 
with  costs  where  debtors  show  they  were  not  con- 
cealed or  hud  not  absconded. 

In  re  Warner,  8  Wend.  424.  419 

In  application  for  attachment  against  absconding, 
concealed  or  non-resident  debtor,  creditor  must 
state  that  his  demand  arose  upon  contract  or  upon 
judgment  or  decree  rendered  within  this  State. 

In  re  Hottingshead,  6  Wend.  55U,  1191 

In  proceedings  under  Act  for  Relief  Against  Ab- 
sconding or  Concealed  Debtors,  proof  of  indebted- 
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ness  within  the  State,  is  necessarily  implied  in  evi- 
dence that  defendant  has  departed  or  is  concealed 
within  the  State. 

In  re  Warner,  3  Wend.  325.  382 

The  justices  of  the  Superior  Court  of  N.  Y.,  officiat- 
ing under  such  Act,  act  as  Commissioners  of  the 
Supreme  Court,  and  their  proceedings  must  be  re- 
turned to  the  Supreme  Court. 

In  re  Fitch,  2  Wend.  298,  136 

Proof  by  witnesses  that  they  believe  that  the  debt- 
or resides  out  of  the  State,  is  sufficient. 

Idem.  136 

To  support  proceedings  under  the  Act  there  must 
be  evidence  that  the  defendant  is  indebted  within 
the  State,  either  by  showing  the  contract  made  here, 
or  that  the  creditor  resides  here.  Idem.  136 

ATTORNEY  AND  CLIENT. 

Counsel  having  client's  papers  cannot  be  com- 
pelled to  produce  them  or  give  evidence  of  their 
contents. 

Jackson  v.  Denison,  4  Wend.  558,  7O7 

By  Act  to  Prevent  Abuses  in  the  Practice  of  Law, 
attorneys  and  counselors  are  prohibited  from  the 
purchase  or  receiving  of  any  promissory  note,  &c., 
except  in  payment  for  lands  or  chattels  sold,  serv- 
ices rendered,  debt  antecedently  contracted,  or  for 
the  purposes  of  making  remittance,  although  such 
note,  &c.,  be  not  purchased  for  collection  or  for  pur- 
pose of  bringing  suit  thereon. 

People  v.  Waltjridge,  3  Wend.  120,  307 

Admission  of  attorneys— allowance  for  classical 
studies.  See 

Anon.,3  Wend.  428,  431 

Where  counsel  on  trial  of  cause  delivers  to  a  wit- 
ness a  contract  of  guaranty  of  payment  of  debt  with 
instructions  to  destroy  it,  it  will  be  inferred  counsel 
acted  with  authority. 

Merchant's  Bk.  v.  Spicer,  6  Wend.  443,       1153 


BAIL. 

A  justification  of  bail  at  the  time  and  place  speci- 
fied in  the  notice,  is  good,  although  before  an  officer 
other  than  the  one  named  in  the  notice,  especially 
if  the  plaintiff  has  not  been  misled. 

SotUherland  v.  Sheffield,  2  Wend.  288,  134 

Common  bail  can  be  filed  by  a  plaintiff  only  in  a 
bailable  action. 

^non.,2Wend.630,  257 

Bail  on  recognizance  will  be  relieved  on  showing 
&bonafide  attempt  to  surrender  within  the  eight 
days. 

Warner  v.  Hayden,  2  Wend.  251,  118 

A  sheriff  will  be  discharged  from  an  attachment 

for  not  bringing  in  the  body,  where  special  bail  has 

been  put  in,  but  the  bailpiece  has  been  lost  in  its 

transmission  to  the  clerk's  office. 

People  v.  Shoemaker,  2  Wend.  253,  119 

Agreement  between  plaintiff  and  defendant  that 
latter  might  depart  the  State  and  no  proceedings 
should  be  had  until  his  return,  if  made  with  consent 
of  bail,  suspends  proceedings  against  him,  but  if 
made  without  bail's  consent,  bail  is  absolutely  dis- 
charged; 

Clark  v.  Niblo,  6  Wend.  236,  1O8O 

AJTQ  Niblo  v.  Clark,  3  Wend.  24.  273 

And  in  proceedings  on  recognizance  against  bail 
he  may  plead  such  agreement.  Idem.  1080 

Court  in  which  original  proceedings  are  pending 
may  set  aside  ca.  so.,  &c.,  or  order  stay  of  proceed- 
ings, or  Court  of  Chancery  may  grant  relief. 

Idem.  1080 

Bail  for  female  in  action  on  contract  entitled  to 
exeronetur  under  Rev.  Stat. 

Dunham  v.  Macomber,  5  Wend.  113,  790 

BANKS  AND  BANKING. 

Government  of  Territory  of  Michigan  has  the 
power,  under  the  law  organizing  the  Territory,  to 
incorporate  a  banking  company. 

Bk,  nf  Michigan  v.  Williams,  5  Wend.  480.  921 

The  Act  Prohibiting  the  Carrying  on  of  Banking 
Business  by  Individuals  or  Companies,  unless  spe- 
cially authorized  by  law,  only  intended  to  guard 
against  the  keeping  of  an  office  of  deposit  for  the 
purpose  of  carrying  on  banking  business. 

People  v.  Breicster,  4  Wend.  498,  686 

BETTING  AND  GAMING. 

Debt  not  asmimpsit,ls  the  proper  remedy  for  recov- 
ery of  money  from  stakeholder,  and  action  is  main- 
tainable though  plaintiff  acted  as  agent  of  others. 
McKeon  v.  Caherty,  3  Wend.  494,  445 
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Action  does  not  lie  for  wager  on  event  of  election 
after  polls  are  closed  but  before  result  is  known. 
Brush  v.  Keeter,  5  Wend.  250,  839 

BILL  OF  EXCEPTIONS, 

Power  of  Circuit  Judge,  in  settling  case  or  on  bill 
of  exceptions  to  strike  out  testimony. 

See  Denison  v.  Seymour,  5  Wend.  103,  787 

Where  party  excepts  at  circuit,  and  bill  not 
sealed  at  trial,  he  must  prepare  and  serve  copy  with- 
in two  days  after  trial  on  opposite  party,  who  has 
four  days  to  propose  amendments,  etc. 

MeGngar  v.  Cleveland,  3  Wend.  312,  378 

Where  complaint  is  that  bill  of  exceptions  is  er- 
roneously settled,  the  court  will  in  first  instance  re- 
fer it  back  to  the  Circuit  Judge  to  give  him  oppor- 
tunity to  settle  it. 

Delavan  v.  Boardman,  5  Wend.  132,  797 

A  bill  of  exceptions  must  appear  on  its  face  to 

have  been  taken  and  signed  at  the  trial  of  the  cause; 

if  reduced  to  form  after  trial.it  must  be  signed  nunc 

pro  tune. 

Law  v.  Merrills,  6  Wend.  268,  1O91 

BILL  OP  PARTICULARS. 

Time  in  bill  of  particulars  is  material.  Evidence 
of  work  done  in  1820  inadmissible  under  bill  specify- 
ing work  as  of  date  April  20, 1821. 

Quin  v.  Astor,  2  Wend.  577,  238 

Order  for  bill  of  particulars  may  be  made  at  any 
time  before  trial.  When  made  after  issue  joined, 
should  be  granted  with  caution. 

Andrews  v.  Cleveland,  3  Wend.  437,  424 

Bill  of  particulars  is  sufficiently  certain  and  defi- 
nite if  it  apprise  the  party  of  the  evidence  which  is 
to  be  offered  so  there  can  be  no  mistake  as  to  prep- 
aration of  evidence  to  resist  the  claim. 

Smith  v.  Hicks,  5  Wend.  48,  767 

It  is  not  necessary  in  a  bill  of  particulars  to  specify 
a  promissory  note  declared  on. 

People  v.  Munro,  C.  P.,  4  Wend.  200.  58O 

BILLS,  NOTES  AND  CHECKS. 

(1)  GENERALLY. 

(2)  RIGHTS  AND  LIABILITIES  OF  PARTIES. 

(3)  DEMAND  AND  NOTICE. 

(1).  GENERALLY. 

Insurance  company  may  make  promissory  note 
which  will  be  held  good  until  contrary  is  shown. 

Barker  v.  Mech.  Ins.  Co.,  3  Wend.  94,  298 

Note  payable  to  A  or  B  is  not  a  good  promissory 
note. 

Walrad  v.  Petrie,  4  Wend.  575,  713 

A  note  by  which  "  J.  F.  as  president  of  insurance 
company,"  promises  to  pay,  is  the  note  of  the  maker 
alone. 

Barker  v.  Mech.  Ins.  Co..  3  Wend.  94,  29* 

An  instrument  for  the  payment  of  money  not 
payable  to  any  particular  person  or  to  bearer,  is  not 
negotiable. 

Douglass  v.  Wilkeson,  6  Wend.  637.  1221 

"  Mr.  Olcott,  pay  on  within  8750,"  is  not  negotia- 
ble.   Idem.  1221 
A  note  given  on  the  purchase  of  real  estate  held 
adversely  is  not  void  by  statute. 

VaUett  v.  Parker,  6  Wend.  615,  1213 

Note  payable  to  A  or  B  and  purporting  on  its  face 
to  be  for  value  received  may  beset  forth  in  its  terms 
and  will  entitle  plaintiff  to  a  recovery  as  on  a  con- 
tract, and  is  admissible  in  evidence  under  money 
counts.] 

Walrad  v.  Petrie,  4  Wend.  575,  713 

Where  a  bill  of  exchange  was  given  for  goods  sold 
there  can  be  no  recovery  on  counts  for  goods  sold, 
unless  it  is  shown  that  drawer  is  liable  on  the  bill. 

Jones  v.  Savage,  6  Wend.  658,  1228 

Holder  of  negotiable  note  transferred  by  delivery 
or  indorsement  may  recover  on  it  under  the  money 
counts. 

Olcott  v.  Rathbone,  5  Wend.  490,  924 

Where  bank  bills  were  cut  in  halves  for  safe  trans- 
mission by  mail,  owner  may  recover  of  bank  under 
money  counts,  the  amount  of  the  bill,  where  bills 
were  actually  mailed  and  only  one  set  of  halves 
came  safe  to  hand. 

Himdale  v.  Bk.  of  Orange,  6  Wend.  378,      113O 
Recovery  may  be  had  on  lost  notes  where  it  does 
not  appear  affirmatively  that  they  were  negotiable. 
McNair  v.  Gilbert,  3  Wend.  344.  389 

The  principal  of  law,  that  creditor's  neglect  after 
surety  s  request  to  proceed  against  solvent  princi- 
pal who  afterwards  becomes  insolvent,  discharges 
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surety,  does  not  apply  to  the  case  of  an  indorser  of  a 
note. 

Beardsleyv.  Warner,  6  Wend.  610,  1211 

Initials  of  the  name  of  the  holder  of  a  bank  check, 
indorsed  on  the  check,  are  enough  to  charge  him  as 
indorser. 

Merchants  Bk.  v.  Spicer,  6  Wend,  443  1153 
A  promise  "  I  have  no  objections  to  accepting  for 
you  at  3  and  4  months  for  $2,500,  on  terms  you  pro- 
pose," contained  in  a  letter  is  an  absolute  and  not  a 
conditional  agreement  and  is  enforceable  by  one 
who  indorsed  such  bill  for  drawer's  accommodation 
on  the  strength  of  such  agreement,  without  show- 
ing what  proposed  terms  were  or  a  compliance 
therewith. 

Greele  v.  Parker,  5  Wend.  414,  897 

Aff'g  Parker  v.  Greele,  2  Wend.  545,  326 

A  promise  by  drawer  of  bill  after  due  "  to  make 
an  arrangement  satis  factory  to  holder,"  or  the  fact 
that  indorser  included  the  demand  of  the  holder  in 
account  of  creditors  on  petition  for  insolvent's  dis- 
charge, where  no  demand  and  notice  was  given, 
without  evidence  of  knowledge  on  his  part  that 
necessary  steps  were  not  taken  to  charge  him,  will 
not  subject  him  to  its  payment. 

Jones  v.  Savage,  6  Wend.  658,  1228 

Bank  checks  have  the  character  of  inland  bills  of 
exchange. 

Merchants  Bk.  v.  Spicer,  6  Wend.  443,  1153 
A  promissory  note  given  by  partners,  and  signed 
Frederick  Cleveland  and  RufusCleveland.is  binding 
on  both. 

McGregor  v.  Cleveland,  5  Wend.  477,  920 

(2)  RIGHTS  AND  LIABILITIES  OF  PARTIES. 
Want  or  illegallity  of  consideration  of  note  trans- 
ferred before  due,  cannot  be  shown  in  action  by 
bonafide  holder,  except  where  note  is  declared  void 
by  statute  as  for  usury,  etc. 

Vallett  v.  Parker,  6  Wend.  615,  1213 

Notes  given  for  the  price  of  drafts  sold  to  maker 
of  notes  and  afterwards  dishonored ;  maker  dis- 
charged by  certain  agreements  between  maker  and 
vendor  of  bills.  See, 

Jones  v.  Swan,  6  Wend.  589,  12O4 

An  indorser  of  promissory  note  given  as  collateral 
security  for  the  payment  of  a  sum  of  money,  direct- 
ed by  order  of  Court  of  Chancery  to  be  paid  by  the 
maker,  on  pain  of  attachment,  cannot  require  cred- 
itor to  enforce  attachment  before  proceeding 
against  him  for  payment. 

Beardsley  v.  Warner,  6  Wend.  610,  1211 

The  holder  of  note  payable  to  A  B  or  bearer,  in 
possession  of  A  B,  after  due,  cannot  maintain  ac- 
tion upon  it  against  maker  if  payee  be  a  mere  agent, 
and  the  person  having  a  beneficial  interest  in  the 
note  forbids  its  payment. 

Comstock  y.  Hoag,  5  Wend.  600,  963 

Under  what  circumstance  one  taking  accommoda- 
tion note,  misapplied  to  the  purchase  of  lottery 
tickets,  is  chargeable  with  notice. 

Brown  v.  Taher,  5  Wend.  566,  951 

Surety  to  a  note  made  for  purpose  of  being  dis- 
counted at  a  bank  for  the  accommodation  of  the 
principals,  passed  off  by  them  as  collateral  security 
for  payment  of  a  judgment,  is  liable  to  the  payment 
of  the  note. 

B'k  of  Rutland  v.  Buck,  5  Wend.  66,  773 

Assignee,  with  knowledge,  cannot  recover  on  note 
void  for  want  of  consideration. 

Rumsey  v.  Leek,  5  Wend.  20,  757 

Rules  governing  principals  and  sureties,  apply  to 

relations  between  prior  and  subsequent  indorsers ; 

and  covenant  not  to  sue  prior  indorser,  releases 

subsequent  indorser. 

Brown  v.  WiUiams,  4  Wend.  360,  637 

Where  A,  on  being  applied  to,  to  become  maker 
of  a  note,  agrees  to  sign  same  if  other  names  are 
procured  with  him,  and  on  their  being  procured 
signs  the  same;  held,  .that  he  was  equally  liable  with 
other  signers  and,  having  paid  note,  could  bring 
separate  actions  against  them  for  their  shares. 

Bearnan  v.  Blanchard,  4  Wend.  432.  662 

Indemnity  to  A,  by  third  person,  would  have 
been  no  bar  to  recovery  on  implied  promise,  had 
the  defendants  all  been  principals. 

Idem.  662 

Drawers  of  note  cannot  object  that  it  was  nego- 
tiated contrary  to  its  terms,  they  having  put  it  into 
circulation. 

Wardett  v.  Hughes,  3  Wend.  418,  416 

Indorsers  not  liable  on  note  of  firm  made  by  one 
partner  without  authority,  and  given  for  his  indi- 
vidual debt. 

Williams  v.  Walbridge,  3  Wend.  415,  415 

WEND.  2,  3,  4,  5,  6. 


Such  a  defense  is  admissible  under  the  general 
issue.  Idem.  415 

Burden  of  proving  assent  of  other  partners  to 
make  firm  liable,  lies  with  the  holder. 

Idem.  415 

The  transfer  of  a  note  for  less  sum  than  appears 
due  thereon,  unless  the  residue  has  been  extin- 
guished, does  not  constitute  the  assignee  an  in- 
dorsee within  the  law  merchant,  and  he  cannot 
bring  action  thereon  against  either  maker  or  payee. 
Douglass  v.  Wilkeson,  6  Wend.  637,  1221 

DEMAND  AND  NOTICE. 

Bank  checks  need  not  be  presented  on  the  day 
they  are  received. 

Merchants'  Bk.  v.  Spicer,  6  Wend.  443,        1153 
Where  a  note  falls  due  on  July  3,  notice  of  dis- 
honor need  not  be  given  until  July  5. 

Cuyler  v.  Stevens,  4  Wend.  566,  71O 

Verbal  notice  of  non-payment  is  sufficient. 

Idem.  71O 

Draft  falling  due  on  Sunday,  may  be  presented  on 
the  preceding  day. 

Ontario  Bk.  v.  Petrie,  3  Wend.  456,  431 

Where  immediate  demand  and  notice  is  not  con- 
templated, what  time  sufficient  to  charge  indorser, 
see, 

Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75,  291 
Notice  sent  to  town  where  note  bore  date  and 
where  bank  officers  were  told  by  person  presenting 
it,  the  indorser  resided  and  where,  in  fact,  he  did 
reside  until  a  few  weeks  previous  to  date  of  note ; 
held,  sufficient  to  charge  indorser. 

Bk.  of  Utica  v.  Davidson,  5  Wend.  587,         959 
Notice  of  protest  is  sufficient  if  sent  to  indorser's 
usual  postoffice,  though  not  the  one  nearest  his 
residence. 

Bk.  of  Geneva  v.  Howlett,  4  Wend.  328,         626 

Mistake  in  name  of  postoffice,  is  immaterial  when 

it  is  as  well  known  by  one  as  another.    Idem.     626 

Holder  is  bound  to  make  inquiries  as  to  proper 

office  to  which  notice  to  indorser  must  be  sent,  and 

may  send  it  to  most  convenientpostoffice  or  the  one 

to  which  he  resorts  for  his  mail. 

Cuyler  v.  Nettis,  4  Wend.  398,  65O 

Notice  to  charge  indorser,  is  sufficient  if  sent  to 

old  residence,  indorser's  removal  not  being  known. 

Bk.  of  Utica  v.  Philips,  y, Wend.  408,  413 

Where  note  is  payable  in  portable  article.but  place 

of  payment  thereof  is  not  fixed.it  is  at  creditor's 

Goodwin  v.  Holbrook,  4  Wend.  377,  643 

Where  bank  note  is  payable  on  demand  generally, 
and  not  at  a  particular  place,  demand  of  payment 
before  suit,  is  not  necessary. 

Haxton  v.  Bishop,  3  Wend.  13,  269 

But  if  defendant  shows  he  was  ready  at  the  time 
and  place  to  make  payment,  he  is  discharged  from 
interest  and  costs.  Idem.  269 

Delivery  of  bank  check  by  one  bank  to  porter  of 
another  on  which  it  is  drawn,  and  a  return  as  "  not 
good,"  accompanied  by  evidence  of  invariable 
practice  of  porter  to  present  checks  thus  received, 
and  to  return  them  if  dishonored,  on  the  same  day 
they  are  delivered  to  him,  is  sufficient  proof  of  pre- 
sentment to  authorize  submission  to  jury. 

Merchants'  Bk.  v.  Spicer,  6  Wend.  443.       1153 

Notice  of  non-acceptance  of  bill  of  exchange,  can- 
not be  given  by  stranger  to  bill. 

Chanoine  v.  Fowler,  3  Wend.,  173,  327 

Where  notice  of  dishonor  is  sent  to  a  mere  agent 
to  give  notice  to  others,  he  must  give  immediate 
notice. 

Sewall  v.  Russell,  3  Wend.  276,  364 

Maker  of  note  has  whole  of  last  day  of  grace  in 
which  to  pay  it. 

Osborn  v.  Moncure,  3  Wend.  170,  225 

If  action  thereon  is  brought  before,  nonsuit  will 
be  granted  at  trial.  Idem.  225 

Where  bill  is  dishonored  by  drawees,  and  accepted 
by  a  third  person  supra  protest,  for  honor  of  draw- 
ers, in  action  against  drawers,  payment  must  be  de- 
manded of  drawers  and  notice  of  non-payment 
given. 

Schofleld  v.  Bayard,  3  Wend.  488,  443 

Where  bill  was  sent  by  mistake  to  Liverpool  in- 
stead of  London,  to  be  presented  for  payment,  and 
on  discovering  mistake  was  sent  on  to  London, 
where  it  arrived  two  days  late,  but  would  have  ar- 
rived in  time  but  for  negligence  of  postoffice  clerks; 
held,  not  a  sufficient  excuse.  Idem.  443 

Where  injunction  was  served  upon  a  bank  a  half 
hour  after  it  opened  for  business,  by  which  its  op- 
erations were  suspended;  held,  that  holder  of  check 
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received  after  banking  hours  of  day  before,  was  ex- 
cused from  presentment. 

Lovett  v.  Cornwall,  6  Wend.  369, 

BOND. 

SEE  OFFICERS,  SHERIFF  AND  CONSTABLE. 
Part  of  obligors  not  consenting  to  delivery  of 
bond   upon  terms  and  conditions  different  from 
those  originally  stipulated,  are  not  bound  thereby. 
Lovett  v.  Adams,  3  Wend.  380,  4O2 

A  bond  by  physician  not  to  locate  or  practice 
within  certain  district,  is  broken  by  pratice  within 
the  district,  though  physician  does  not  reside 
therein. 

Smith  v.  Smith,  4  Wend.  468,  676 

A  bond  by  an  administrator  to  convey  real  estate 
of  his  intestate  in  contemplation  of  sale  under  sur- 
rogate's order,  is  void. 

Herrick  v.  Grow,  5  Wend.  579,  956 

BOUNDARIES. 

Acts  and  declarations  of  parties  as  to  location  of 
lands,  though  their  operation  is  not  known  to  them, 
may  control  courses  and  distances. 

Rockwell  v.  Adams,  6  Wend.  467,  1161 

Acquiescence  for  a  great  length  of  time  in  an  er- 
roneous location,  is  conclusive  upon  the  party  mak- 
ing or  acquiescing  in  such  location.  Idem.  1161 

BRIDGE  COMPANIES. 

An  Act  authorized  a  company  to  erect  a  bridge 
across  Cayuga  Lake  or  the  outlet  thereof  and  to  re- 
build it  if  destroyed,  and  all  other  persons  were  pro- 
hibited from  erecting  a  bridge  within  three  miles  of 
the  place  where  this  bridge  should  be  erected ;  held, 
that  the  restricted  limits  were  to  be  measured  from 
the  place  where  the  bridge  was  first  erected,  though 
a  second  bridge  was  built  in  another  place  on  de- 
struction of  the  first,  which  rebuilding  was  after- 
wards legalized  by  Act  of  the  Legislature. 

Cayuga  Br.  Co.  v.  Magee,  6  Wend.  85.        1O27 


CANALS. 

State  agents  not  liable  in  trespass  for  entering  on 
land  to  take  materials  for  construction  of  canals, 
authorized  by  Act  of  1817. 

Wheelock  v.  Young,  4  Wend.  647,  738 

Appraisal  of  damages  may  be  made  for  tempo- 
rary use  of  adjacent  lands,  destruction  of  crops  by 
removal  of  fences,  for  material  taken  and  for  the 
fee  in  the  hind  appropriated.  Idem.  738 

CERTIORARI. 

Special  sessions  may  proceed  to  cause  their  judg- 
ment on  conviction  to  be  executed,  if  certiorari  be 
not  sued  out,  notwithstanding  notice  of  intention  to 
remove  cause  and  entrance  into  recognizance  by 
defendant. 

People  v.  Tales  O.  S.,  5  Wend.  110,  7*9 

On  leave  obtained  from  court  on  special  applica- 
tion founded  on  affidavit,  justice's  judgment  may 
be  moved  by  certiorari  into  Supreme  Court. 

Comstock  v.  Porter,  5  Wend.  98,  785 

Certiorari  will  not  lie  to  justice  of  the  peace  to 
bring  up  proceedings  had  under  the  Rev.  Stat.  con- 
cerning encroachments  on  highways. 

Pugsley  v.  Anderson.  3  Wend.  468,  435 

Party  may  seek  reversal,  by  certiorari,  of  proceed- 
ings of  tribunal  acting  without  jurisdiction,  al- 
though he  has  a  remedy  by  action. 

Starr  v.  Tr.  of  Rochester,  6  Wend.  564,        1195 
In  proceedings  relative  to  the  laying  out  of  streets 
wherein  president  of  village,  trustees,  commission- 
ers and  assessors  are  actors,  certiorari  lies  and  it 
may  be  directed  to  each  of  those  officers. 

Idem.  1195 

Certiorari  to  bring  up  proceedings  of  inferior  tri- 
bunal into  the  Supreme  Court,  must  be  allowed  by 
the  court  and  cannot  be  allowed  by  a  commissioner. 
Idem.  1195 

A  certiorari  will  not  lie  to  remove  proceedings  on 
a  complaint  for  a  forcible  entry  and  detainer,  until 
after  inquisition  found; 

Haines  v.  Backus,  4  Wend.  213,  585 

Nor  to  the  trustees  of  a  school  district  to  review 
the  proceedings  of  the  trustees,  or  of  a  district 
meeting. 

Storm  v.  Odell,  et  al,  2  Wend.  287,  133 

In  an  affidavit  to  found  a  certiorari  when  the  al- 
leged error  consists  in  the  proceedings  before  the 
justice  which  are  set  forth,  a  statement  of  the  points 
relied  on  is  unnecessary. 

People  v.  Columbia  C.P.,6  Wend.  544,        1 188 


Certiorari  to  remove  justice's  judgment  into  C. 
P.,  must  be  allowed  by  officer  residing  within  coun- 
ty where  judgment  was  rendered. 

People  i\  Seneca  C.  P.,  6  Wend.  517,  118O 

What  inferior  court  bound  to  return  to  certiorari 
issued  by  Supreme  Court,  see, 

Starr  v.  Tr.  of  Rochester,  6  Wend.  564,       1 195 
A  certiorari  to  remove  a  judgment  rendered  by  a 
justice  of  the  peace,  may  issue  from  the  Court  of 
C.  P.  in  which  it  is  made  returnable. 

People  v.  Onondaga  C.  P.,  4  Wend.  212,        585 

If  indictment  be  in  Oyer  and  Terininer  at  time  of 

service  of  certiorari  to  remove  it,  directed  to  such 

court,  it  is  sufficient,  though  prior  thereto  it  was  in 

the  Sessions. 

People  v.  Jewett,  3  Wend.  314,  3  7O 

In  case  of  certiorari  to  C.  P.,  defendant  in  error, 

after  proceeding  to  argument,  cannot  object  that 

affidavit  on  which  certiorari  was  obtained,  was  not 

served  on  justice  within  ten  days. 

People  v.  Erie  C.  P.,  6  Wend.  549,  119O 

In  assessment  for  regulating  and  paving  street, 
error  in  quantum  on  certain  lots,  cannot  be  correct- 
ed by  certiorari. 

Bouton  v.  Brooklyn,  2  Wend.  395,  171 

CHAMPERTY        AND        MAINTE- 
NANCE. 

Statute  against,  does  not  apply  to  devises  nor  to 
judicial  sales,  nor  assignment  under  insolvent  Acts. 
Varick  v.  Jackson,  2  Wend.  166,  88 

Tattle  v.  Jackson,  6  Wend.  213,  1073 

Where  bond  to  indemnify  against  costs  is  given 
to  lessor  in  ejectment,  on  his  refusing  to  permit  his 
name  to  be  used  without  it,  statute  against  cham- 
perty and  maintenance,  cannot  be  alleged  in  bar  of 
recovery  thereon. 

Campbell  v.  Jones,  4  Wend.  306,  618 

CHANCERY. 

See  EQUITY,  PLEADINGS,  &c. 

CHATTEL  MORTGAGE. 

Secret  mortgage  of  personal  property  where 
mortgagor  retains  possession,  uses  and  disposes  of 
such  property  as  absolute  owner,  held  invalid ;  and 
verdict  of  jury  sustained,  though  charge  to  jury 
objectionable. 

McLachlan  v.  Wright,  3  Wend.  348,  391 

If,  from  the  circumstances  of  the  case,  the  mort- 
gagee is  precluded  from  following  mortgag_ed  prop- 
erty into  hands  of  bona  fide  purchasers,  he  is  equal- 
ly debarred  from  setting  up  claim  against  judg- 
ment creditor  who  has  levied  upon  property  by 
virtue  of  an  execution. 

Diwer  v.  McLaughlin,  2  Wend.  596,  344 

Mortgage  maybe  fraudulent,  however  honest  the 
intention  of  the  parties.  Idem.  244 

Under  what  circumstances  declared  fraudulent, 
see.    Idem.  244 

CHATTELS. 

A  finder  of  a  prize  lottery  ticket  payable  to  holder 
cannot  recover  the  amount  thereof  from  vendor 
who  has  received  such  amount  and  has  notice  that 
plaintiff  came  to  possession  of  it  by  finding. 

McLaughlin  v.  Waite,  5  Wend.  404,  893 

COLLEGES. 

Power  of  Regents  of  The  University  over  the 
College  of  Physicians  and  Surgeons  in  N.  Y.  City. 
Hosack  v.  College  of  N.  Y.,  5  Wend.  547,       945 

In  the  absence  of  express  regulations,  each  pro- 
fessor is  entitled  to  the  fees  he  may  receive  from 
those  attending  his  lectures.  Idem.  945 

COMMON  CARRIER. 

Members  of  steamboat  company  not  liable  as 
common  carriers  for  loss  of  package  of  bank  bills 
intrusted  to  master  of  vessel,  where  it  appeared  he 
was  forbidden  to  carry  money,  and  it  was  the  cus- 
tom of  persons  sending  money  to  compensate  the 
master  therefor. 

SewaU  v.  Allen,  6  Wend.  335,  1114 

Rev'g.  Allen  v.  SewaU,  2  Wend.  327,  146 

Canal  boatman  is  a  common  carrier  and  trover 

lies  by  owner  against  purchaser,  for  goods  sold  by 

him  without  authority. 

Arnold  v.  Halenbake,  5  Wend.  33,  761 

Case  and  not  trover  lies  against  carrier  for  goods 

of  plaintiff  delivered  to  him  for  transportation  and 

lost  or  stolen.  Contra  if  in  his  possession  or  if  he  has 

delivered  them  to  third  person,  though  by  mistake. 

Packard  v.  Oetman,  4  Wend.  613,  726 

WEND.  2,  3,  4,  5,  6. 


GENERAL  INDEX. 


vii 


Forwarders  of  goods  are  not  liable  as  common 
carriers,  only  ordinary  diligence  is  required  by 
them. 

Brown  v.  Denison,  2  Wend.  593,  343 

Action  on  the  case  against  six  of  many  proprietors 

of  a  steamboat,  as  common  carriers,  for  loss  of 

property  will  be  sustained.    All  need  not  be'joined. 

Orange  Bk.  v.  Brown,  3  Wend.  158,  331 

COMMON  PLEAS. 

The  Court  of  C.  P.  of  this  State  never  had  juris- 
diction of  writs  of  right. 

People  v.  New  York  C.  P.,  4  Wend.  215,        585 
Court  of  C.  P.  should  decide  questions  of  law 
raised,  if  pertinent. 

Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75,  391 
C.  P.  cannot  look  into  regularity  of  proceedings  of 
trustees  of  Village  of  Brooklyn  empowered  to  take 
land  for  street  improvement,  but  must  see  that  jury 
to  assess  damages  are  legally  brought  before  them, 
and  may  postpone  proceedings,  in  absence  of  ma- 
terial witnesses,  on  good  cause  shown. 

Patchin  v.  Tr.  of  Brooklyn,  2  Wend.  377,    ,  165 

CONFESSION  OF  JUDGMENT. 

Specification  of  items  as  well  as  the  oath  must  be 
in  writing. 

Germon  v.  Swartioout,  3  Wend.  282,  366 

A  bond  and  warrant  of  attorney,  executed  by  a 
defendant  in  close  custody,  is  void. 

Evans  v.  Begley,  2  Wend.  243,  115 

CONSPIRACY. 

No  overt  act  need  be  shown  or  even  performed,  to 
.authorize  conviction  for  conspiracy. 

People  v.  Mather,  4  Wend.  229,  *91 

All  who  concur  in  a  conspiracy  after  its  formation, 

and  while  it  is  being  executed  become  conspirators. 

Idem.  591 

CONSTITUTIONAL  LAW. 

"  Act  to  Prevent  Fraudulent  Bankruptcies"  etc., 
is  constitutional  as  respects  corporations  estab- 
lished previous  to  its  passage. 

B'k.  of  Col.  v.  Atty-Qen.,  3  Wend.  588,         478 

Statute  authorizing  construction  of  basin  in  Hud- 
son River  in* Albany,  whereby,  docks,  etc.,  belong- 
ing to  individuals,  were  injured,  does  not  impair 
obligation  of  contracts  nor  take  private  property 
without  just  compensation. 

Lansing  v.  Smith,  4  Wend.  9,  513 

CONSTRUCTION  OF  WRITTEN  IN- 
STRUMENTS. 

In  construing  written  instrument,  intention  of 
parties  will  be  given  effect. 

Jackson  v.  Delacroix,  2  Wend.  433,  185 

CONTRACTS. 

See  STATUTE  or  FRAUDS,  VENDOR  AND  PUR- 
CHASER, PAUPERS. 

Committee  appointed  by  a  public  meeting  to  car- 
ry into  effect  the  objects  of  such  meeting,  are  re- 
sponsible to  workmen  for  labor  performed  by  them. 
M'Cartee  v.  Chambers,  6  Wend.  649,  1335 

When  usurious  note  is  given  at  the  time  the  lia- 
Jbility  of  defendant  to  plaintiff  occurs,  there  can  be 
no  recovery  under  the  money  counts  ;  otherwise 
when  given  for  pre-existing  valid  debt. 

Bice  v.  Wetting,  5  Wend.  595,  963 

Where  debts  of  college.f  or  which  certificates  were 
given  by  treasurer  and  registrar  in  pursuance  of 
resolution  at  meeting  of  trustees,  were  recognized 
in  annual  report  of  trustees  to  Regents  of  the  Uni- 
versity ;  held  sufficient  recognition  prima  facie  to 
entitle  holders  to  recover  thereon  though  they  were 
trustees  of  the  college. 

Hosack  v.  Coll.,  etc.,  ofN.  Y.,  5  Wend.  547,  945 

Promise  to  correct  mistake  of  arbitrators  is  void 
for  want  of  consideration. 

Efner  v.  Shaw,  2  Wend.  567,  333 

Parol  enlargement  of  time  set  in  sealed  instru- 
ment for  performance  of  covenants,  is  valid.  Rem- 
edy is  then  on  the  agreement. 

Langworthy  v.  Smith,  2  Wend.  587,  341 

Insolvent's  moral  obligation  is  a  good  considera- 
tion for  a  new  promise. 

McNair  v.  Gilbert,  3  Wend.  344,  389 

Promise  to  petitioning  creditor  equally  valid  as 
•to  an  apposing  creditor.  Idem.  389 

Non-payment  of  whole  consideration  is  no  excuse 
for  non-performance  of  contract,  where  part  is  re- 

WEND.  2,  3,  4,  5,  6. 


ceived,  unless  payment  of  whole  is  condition  pre- 
cedent. 

Dox  v.  Dey,  3  Wend.  356,  394 

Where  A  agreed  to  furnish  goods  to  complete 
cargo  on  being  paid  full  price  therefor  by  B,  the 
principal  freighter,  A  to  receive  one  half  the  profits 
or  pay  one  half  the  loss ;  held,  that  A  was  only  lia- 
ble on  the  special  agreement  for  a  loss  if  sustained, 
and  not  for  total  amount  of  advance  paid;  and  that 
such  agreement  did  not  create  a  partnership. 

Peltier  v.  SewaU,  3  Wend.  269,  363 

The  support  of  the  gospel  is  sufficient  considera- 
tion to  support  a  release. 

Ref.  Dutch  Ch.  v.  Veeder,  4  Wend.  494,         684 

Where,  after  grant  by  owner,  premises  were 
claimed  to  be  held  adversely  to  him.and  on  grantor's 
request  and  promise  to  pay  the  consideration  mon- 
ey, his  grantee  surrendered  to  claimants;  held,  ac- 
tion would  lie  against  grantor  on  such  promise. 

Miller  v.  Watson,  4  Wend.  267,  6O4 

Grantor  is  estopped  thereafter  to  say  he  had  title. 
Idem.  604 

Where  contract  was  to  be  performed  within  cer- 
tain time,  but  portion  of  work  was  to  be  suspended 
until  directions  were  to  be  given  by  other  party, 
and  contractor  was  prevented  from  performance 
on  time,  by  the  delay  to  direct ;  held,  he  might  re- 
cover on  quantum  meruit  and  for  enhanced  expense 
occasioned  by  such  delay. 

Dubois  v.  D.  &  H.  C.  Co.,  4  Wend.  285,  61O 

Where  director  of  moneyed  institution  rendered 
extra  services  extending  over  a  period  of  8  years, 
contract  to  pay  therefor  will  not  be  implied,  if  no 
account  was  rendered  and  no  claim  made  during 
his  continuance  in  office. 

Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652,     74O 

On  agreement  to  take  assignment  of  judgment 

when  recovered,  action  cannot  be  brought  until 

judgment  is  recovered  and  offer  to  assign  is  made. 

Payne  v.  Lansing,  2  Wend.  525,  319 

Promise  to  pay  is  implied  from  agreement  to 
abide  decision  of  individuals  named  between  par- 
ties to  appraise  value  of  certain  work. 

Efner  v.  Shaw,  2  Wend.  567,  333 

Promise  by  A  to  B  in  consideration  of  property 
delivered  to  pay  debt  due  to  C  from  B  is  enforce- 
able against  A  by  C. 

Ellwood  v.  Monk,  5  Wend.  235,  834 

The  possession  of  lands  being  an  interest  which  is 
the  subject  of  sale,  is  an  adequate  consideration  to 
support  a  promise  to  payf  OR  the  price  thereof. 

Parker  y.  Crane,  6  Wend.  647,  1334 

If  the  consideration  be  past  at  the  time  of  the 
promise,  the  act  done,  which  is  the  consideration  of 
the  promise,  must  be  stated  to  have  been  done  upon 
request  of  party  promising.  Idem.  1334 

Where  landlord,  after  distraining,  agreed  to  ac- 
cept certain  articles  in  payment  of  rent  and  leave 
them  in  tenant's  possession  on  his  procuring  a  per- 
son to  become  bound  to  deliver  property  on  a  day 
certain  or  pay  specified  sum,  and  such  surety  was 
procured ;  held,  he  was  absolutely  bound  for  the 
perfomance  of  such  contract. 

LaFarge  v.  Rickert,  5  Wend.  187,  817 

Where  a  vessel  was  let  by  a  charter-party,  to  per- 
form several  consecutive  voyages,  in  the  course  of 
which,  at  the  request  of  the  supercargo,  the  freight- 
er's agent,  she  performed  an  intermediate  voyage 
for  which  master  was  paid  while  abroad;  held,  that 
this  was  not  a  substitution  of  a  new  contract  and 
covenant  would  lie  on  the  charter-party. 

Solomons  v.  Higgins,  6  Wend.  425,  1146 

When  foreign  law,  in  relation  to  time  of  present- 
ment of  claims  against  debtor,  is  considered  as  Stat- 
ute of  Limitations  and  as  affecting  the  remedy  and 
not  the  validity  of  contract,  see, 

Lincoln  v.  Battelle,  6  Wend.  475,  1 164 

Parol  agreement  by  parent,  that  child  shall  work 
until  21  years  of  age  at  a  certain  compensation,  is 
void  under  Statute  of  Frauds,  but  recovery  may  be 
had  for  services  under  owantwm  meruit. 

Shute  v.  Dorr,  5  Wend.  204,  833 

Such  recovery  may  be  had  where  such  contract 
is  terminated  by  consent  of  parties.  Idem.  833 

CONTRIBUTION. 

A  surety  who  pays  debt  of  principal  and  takes  as- 
signment of  mortgage  from  the  creditor,  pledged 
to  him  by  principal  debtor,  forecloses  the  same  and 
purchases  in  the  mortgaged  premises.holds  an  abso- 
lute and  not  a  trust  estate :  and  where  purchased  at 
nominal  sum  all  his  co-surety  can  ask  is  that  their 
fair  cash  value  at  day  of  sale  be  credited  on  the 
debt. 

Livingston  v.  Van  Rensselaer,  6  Wend.  63,  1019 

It?  45 
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Commission  of  five  per  cent,  to  surety  who  sold 
premises  and  costs  of  foreclosure,  proper  to  be  de- 
ducted from  value  of  land.  Idem. 

Where  bill  praying  discovery  as  well  as  relief  was 
filed  by  administrators,  alleging  payment  of  debt 
by  their  intestate,  as  surety  for  defendant  and  third 
person,  and  by  answer  and  proof,  it  appeared  that 
intestate  and  defendant  were  co-sureties  for  such 
third  person ;  held,  decree  directing  contribution 
was  within  scope  of  the  bill. 

Livingston  v.  Van  Rensselaer,  6  Wend.  63,  1O19 

Where  there  is  an  agreement  between  parties  to 
bear  equally  the  liability  incurred  by  one  s  becom- 
ing bail,  and  each  contributes  one  half,  and  one  is 
refunded  the  amount  paid  by  him,  he  is  liable  to  the 
other  for  a  moiety  thereof. 

Smith  v.  Hicks,  5  Wend.  48.  767 

CORPORATIONS. 

See  MUNICIPAL  CORPORATIONS. 

Corporation  is  proved  by  an  exemplification  of 
Act  of  Incorporation  and  acts  of  user  under  it 

Utica  Ins.  Co.  v.  CadweU,  3  Wend.  296.         372 

Insurance  Co.,  authorized  to  take  and  hold  securi- 
ties bona  fide  pledged  to  them  to  secure  payment  of 
debts  contracted  with  them,  cannot  loan  money  on 
hypothecation  of  stocks  and  note  taken  as  collat- 
eral, when  prohibited  from  discounting  notes. 

N.  R.  Ins.  Co.  v.  Lawrence,  3  Wend.  482,       44O 

In  absence  of  power  by  corporation  to  loan  money, 
contract  and  security  taken  is  void. 

Beach  v.  Fulton  B'k,  3  Wend.  573,  473 

When  power  to  loan  money  in  particular  mode  is 
given  to  a  corporation,  all  other  modes  are  neces- 
sarily excluded,  and  securities  taken  on  other  loans 
are  void. 

JV.  R.  Ins.  Co.  v.  Lawrence,  3  Wend.  482,       44O 

Utica  Ins.  Co.  may  invest  surplus  funds  in  loans* 
but  cannot  issue  checks  in  the  shape  of  bank-bills- 
and  note  taken  upon  such  loan  is  void. 

Utica  Ins.  Co.  v.  CadweU,  3  Wend.  296,          378 

The  money  lent  may  be  recovered  back  on  the 
money  counts,  but  action  will  not  lie  against  sure- 
ties on  the  loan.  Idem.  372 

Hypothecated  stock  may  be  voted  upon  by  the 
pledger,  in  corporations  created  previous  to  Jan. 
1.1828. 

In  re  Barker,  6  Wend.  509,  1177 

Where  the  right  to  vote  is  given  by  statute  "  to 
each  stockholder,  being  a  citizen,  etc.,"  an  alien 
stockholder  cannot  vote  by  proxy.  Idem.  1177 

Trustee,  holding  stock  in  an  insurance  company 
for  the  benefit  of  others,  is  entitled  to  vote  in  the 
choice  of  directors.  Idem.  1177 

Moneyed  corporation  having  power  to  convey  real 
estate,  may  mortgage  the  same  as  security  for  pay- 
ment of  its  debts. 

Jackson  v.  Brown,  5  Wend.  590,  96O 

An  assignment  of  a  mortgage  executed  by  the 
treasurer  of  a  corporation  under  its  seal,  of  which 
he  is  keeper,  without  direction  or  knowledge  of 
managers,  where  no  subsequent  ratification  shown, 
is  void. 

Jackson  v.  Campbell,  5  Wend.  572,  953 

COSTS. 

To  subject  administrator  to  costs,  it  must  appear 
that  plaintiff's  demand  was  unreasonably  resisted 
or  neglected. 

Nicholson  v.  Showerman,  6  Wend.  554,  1191 
Sheriff  cannot  charge  plaintiff  with  printer's  bill 
for  advertising  sale  of  real  estate  under  an  execu- 
tion for  a  longer  time  than  six  weeks, where  plaint- 
iff had  not  authorized  nor  recognized,  nor  assented 
to  such  postponement. 

Camp  v.  Oarr,  6  Wend.  535,  1186 

Particular  items  of  costs  allowable,  see, 

B'k  of  Niagara  v.  Austin,  6  Wend.  548,       1 189 
On  motion  for  judgment  as  in  case  of  nonsuit, 
taxation  for  what  folios,  allowed. 

Ingham  v.  Graves,  6  Wend.  536,  1186 

Court  will  not  pass  upon  disputed  items  in  bill  of 
costs  until  after  taxation.  A  bill  will  not  be  received 
on  submission. 

Swift  v.  Kelly,  2  Wend.  623,  255 

Costs  on  relaxation  where  counts  not  supported 
by  evidence  and  for  fees  of  witnesses,  where  un- 
necessary number  called  to  prove  a  single  fact,  see, 
Irwin  v.  Deyo,  2  Wend.  285,  131 

Respondents  on  appeal  on  whose  motion  appeal 
was  quashed,  are  not  liable  to  costs  of  suing  out 
mandamus,  when  not  made  parties  thereto. 

People  v.  Judges  of  Jeff.  C.  P.,  2  Wend.  301,  137 

1246 


Double  costs  awarded  to  officer  in  action  again  s  i 
him ,  belong  to  the  party  and  not  to  the  attorney  who 
conducted  the  defense : 

McFarland  v.  Orary,  6  Wend.  297,  1 1O1 

But  if  party  to  process  indemnifies  officer,  he  is 

entitled  to  the  costs.    Idem.  11O1 

A  defendant  entitled  to  double  costs  on  a  verdict 

for  him,  or  on  the  plaintiff  becoming  nonsuited  or 

suffering  a  discontinuance,  is  not  entitled  to  such 

costs  on  interlocutory  motions  and  orders. 

Rider  v.  Hubbett,  4  Wend.  201,  58O 

Where  repleader  is  awarded,  neither  party  is  enti- 
tled to  costs. 

Otis  v.  Hitchcock,  6  Wend.  433,  1149 

On  motion  to  change  venue,  costs  of  motion  abide 

event  of  suit ;  but  party  failing  on  motion  is  not 

entitled  to  costs  or  motion,  though  he  succeeds  in 

the  suit. 

Gidney  v.  Spelm  an.  6  Wend .  525,  118* 

A  party  obtaining  leave  to  amend  a  pleading  de- 
murred to,  will  be  required  to  pay  costs  of  demur- 
rer, and  of  opposing  motion  to  amend. 

Keeler  v.  Shears,  6  Wend.  540.  1187 

Where  a  cause  is  called  at  the  circuit  and  trial  put 
off  by  the  defendant,  and  he  subsequently  obtains 
a  verdict,  he  is  not  entitled  to  more  than  the  allow- 
ance of  one  day's  fees  to  witnesses. 

Titus  v.  Bullen,  6  Wend.  562,  1194 

District  attorney  is  not  entitled  to  charge  for  his 
attendance  at  oyer  and  terminer,  unless  Attorney- 
General  also  attends  on  requirement,  etc. 

People  v.  Suprs.  of  Schoharie.  6  Wend.  505,  1175 
Judge's  certificate  in  a  cause,  is  conclusive  to  a 
taxing  officer. 

Barney  v,  Keith,  6  Wend.  555,  1191 

Costs  not  allowed  on  reversal  of  decree  in  Court 
of  Errors. 

Murray  v.  Blatchford,  2  Wend.  221,  1OT 

On  a  disposition  on  the  merits,  Court  of  Errors 

mav  adjudicate  as  to  costs.    Idem.  1O7 

Where  stipulation  is  entered  into,  to  try  one  cause 

and  that  others  shall  abide  the  event,  full  costs  in 

each  suit  for  services  wholly  unnecessary,  are  not 

allowed. 

Law  v.  Jackson,  2  Wend.  209,  1O4 

Costs  allowed  for  rule  for  judgment  and  for  mak- 
ing up  record  in  each  cause.    Idem.  1O4 
Costs  in  chancery  necessarily  follow  dismissal  of 
bill  ordered  by  Court  of  Errors. 

Murray  v.  Blatchford,  2  Wend.  221,  1O7 

A  plaintiff  who  sues  the  maker  of  a  note  and  a 
guarantee  of  the  same,  is  entitled  to  full  costs  in 
each  suit. 

Meech  v.  Churchill,  2  Wend.  630,  287 

Where  affidavits  of  prevailing  party  on  motion 

are  loaded  with  irrelevant  matter,  costs  not  allowed. 

Pitcher  v.  Clark,  2  Wend.  631,  258 

If  one  count  of  defendant  in  replevin,  showing 

his  right  to  distrain,  is  adjudged  good,  he  is  entitled 

to  damages  and  costs,  notwithstanding  judgment  on 

the  other  counts  in  plaintiff's  favor ;  but  plaintiff  is 

entitled  to  his  costs  on  such  counts  found  in  his 

favor  ;  contra,  in  other  actions  at  common  law. 

Wright  v.  Williams,  2  Wend.  632,  268 

Sheriff's  fees  on  bringing  up  prisoner  on  hob.  corp. 
ad  test,  are  regulated  by  fee  bill. 

Clapp  v.  Van  Epps,  3  Wend.  430,  432 

In  action  of  slander  of  title,  plaintiff  is  entitled  to 
full  costs,  though  the  recovery  be  less  than  $50. 

Goodrich  v.  Stewart,  3  Wend.  439,  45S5 

Application  for  security  for  costs  if  made  to  the 
court,  must  be  on  notice  to  the  plaintiff. 

Champlin  v.  Pierce,  3  Wend.  445,  427 

When  to  judge  at  chambers,  order  will  be  that 
plaintiff  file  security  in  20  days  or  show  cause  at  first 
day  of  next  term.  Idem.  427 

Party  resisting  mandamus  in  this  court  by  requir- 
ing relators  to  plead  or  demur,  and  subsequently 
joining  in  demurrer,  are  liable  to  costs  of  demurrer 
on  judgment  being  rendered  in  favor  of  relators. 

People  v.  Onondaga  C.  P.,  3  Wend.  304,         375 
Fee  for  engrossing  notice  of  special  matter,  when 
allowed. 

Platt  v.  Walworth,  3  Wend.  311,  378 

No  fee  whatever  allowed  commissioner  for  an 
order  staying  proceedings. 

Williams  v.  King,  3  Wend.  311,  378 

In  action  of  false  imprisonment,  against  several 
defendants,  where  two  are  acquitted,  they  are  enti- 
tled to  costs  against  plaintiff,  but  only  one  bill  al- 
lowed :  and  also  entitled  to  costs  on  demurrer  found 
in  their  favor  thereafter. 

Grixwold  v.  Seilgwick,  3  Wend.  326.  383 

Where  plaintiff  recovers  no  more  than  the  amount 

paid  into  court  by  defendant,  the  latter  is  entitled 
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to  costs  incurred  subsequent  to  the  payment  into 

Atkins  v.  Cotton,  3  Wend.  326,  383 

Plaintiff  once  paying:  costs  to  defendant  for  not 
proceeding  to  trial,  cannot  afterwards  charge  de- 
fendant with  plaintiff's  costs  for  that  circuit.though 
he  subsequently  obtains  a  verdict. 

Linacre  v:  Lush,  3  Wend.  305,  3  75 

If  plaintiff  goes  to  trial  on  issue  of  fact  before  is- 
sue of  law  is  decided,  he  loses  cost  of  circuit,  if  de- 
murrer is  decided  against  him. 

Booth  v.  Smith,  5  Wend.  107,  788 

Party  cannot  charge  fees  of  witnesses  regularly 
subpoenaed,  but  not  arriving  until  after  trial. 

Idem.  788 

Previous  to  entry  of  rule  for  judgment  on  a  ver- 
dict, the  party  recovering  is  not  entitled  to  charge 
costs  of  entries  on  roll.  Idem.  788 

Where  condition  of  bond  is  for  a  sum  less  and 
penalty  for  a  sum  greater  than  $50,  and  action  is 
brousrht  in  Supreme  Court,  plaintiff  is  not  entitled 
to  costs,  if  defendant  tender,  before  judgment,  the 
amount  actually  due. 

Wells  v.  Feeler,  5  Wend.  133,  798 

On  reference,  where  C.  P.  costs  only  are  recovera- 
ble, attorney's  fee  only  is  taxable  for  each  attend- 
ance and  no  allowance  is  made  to  counsel. 

Child  v.  Hunter,  5  Wend.  103,  787 

Where  there  is  a  trial,  the  facts  relied  on  by  a 
party  to  entitle  him  to  costs,  must  be  certified  by 
circuit  judge. 

Potter  v.  Etz,  5  Wend.  74,  777 

In  cases  of  cognovit  and  default  they  must  be 
shown  on  special  application  to  court  by  motion 
founded  on  affidavit.  Idem.  777 

In  suit  against  executors  and  administrators  costs 
not  recoverable,  unless  demand  was  presented  with- 
in time  prescribed  by  statute  and  payment  unrea- 
sonably resisted  or  neglected,  or  defendants  refused 
to  refer  same  under  the  statute.  Idem.  777 

Right  to  costs  does  not  accrue  until  recovery  is 
had  and  is  governed  by  statute  in  force  at  that  time, 
though  not  in  force  when  action  was  commenced. 
Smith  v.  Castlers,  5  Wend.  81,  779 

On  affirmance  of  judgment  after  verdict,  under 
authority  of  2  R.  S.,  618,  sec.  33,  court  awarded  de- 
fendant in  error  double  costs,  it  appearing  that  writ 
was  brought  to  delay,  without  reasonable  ground 
of  expectation  of  reversal  of  judgment. 

Cuyler  v.  Stevens,  5  Wend.  93,  783 

Question  of  costs  decided  upon  facts  presented  in 
error  books,  not  on  special  motion.  Idem.  783 

If  party  asks  asks  for  more  in  notice  than  he  is 
entitled  to,  and  motion  is  granted  in  part,  he  will 
not  be  allowed  costs. 

Bates  v.  Loomis,  5  Wend.  78,  778 

Where  a  judgment  of  reversal  on  a  writ  of  error 
obtained  by  default,  is  set  aside  on  payment  of  costs, 
no  other  than  the  costs  of  the  term  and  of  the  subse- 
quent proceedings  can  be  charged. 

Gomez  v.  Green,  4  Wend.  206,  582 

An  appellant  who  reduces  the  recovery  before 
the  justice  against  him  to  the  amount  of  $10  or  more, 
is  entitled  to  the  costs  of  the  appeal,  nothwithstand- 
ing  that  the  appeal  was  entered  previous  to  the  Rev. 
Stat.  going  into  effect. 

People  v.  Herkimer  C.  P.,  4  Wend.  210,         584 

In  a  notice  for  commission,  given  after  receiving 
notice  of  trial,  the  defendant  should  stipulate  to  pay 
the  plaintiff's  costs  of  preparing  for  trial. 

La  Farge  v.  Luce,  2  Wend.  240,  115 

Where  a  party  submits  a  bill  of  costs  for  taxation, 
to  a  taxing  officer,  he  cannot  withdraw  the  bill  and 
have  it  taxed  by  another. 

Hall  v.  Sherwood,  2  Wend.  252,  119 

An  attorney  is  liable  for  costs,  to  the  amount  of 
$100,  where  he  proceeds  in  a  suit  after  his  client  who 
has  removed  out  of  the  State,  whether  costs  accrued 
before  or  after  such  removal. 

Wright  v.  Black,  2  Wend.  258,  121 

An  attorney's  fee  on  trial  or  on  argument  may  be 
charged,  although  the  attorney  does  not  in  fact  at- 
tend. Where  a  motion  is  suspended  by  consent, 
brief  and  fee  are  not  taxable. 

Wilson  v.  White,  2  Wend.  265,  123 

A  subpoena  may  be  charged  for  every  four  wit- 
nesses. Fee  for  service  of  papers  not  allowable  un- 
less requiring  an  answer. 

Erwin  v.  Martin,  2  Wend .  250,  1 18 

Where  an  amdavit  in  opposition  to  a  motion  is 

evidently  spun  out  to  increase  the  costs,  the  court 

will  direct  a  deduction  to  be  made  in  the  taxation. 

Legg  v.  Kinney,  etc.,  2  Wend.  255,  12O 

The  assignor  of  a  judgment  is  liable  for  the  costs 
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awarded,  on  setting  aside  for  irregularity  an  execu- 
tion issued  by  the  assignee. 

Worden  v.  Bk.  of  Orange  Co.,  2  Wend.  245,  lift 
Where  a  party  takes  his  costs  without  notice,  a  re- 
taxation  will  be  ordered  with  costs.which,  together 
with  the  sum  deducted,  will  be  subtracted  from  the 
execution. 

Jackson  v.  Huntley,  2  Wend.  244,  lift 

Executors  are  entitled  to  costs  when  the  recovery 
against  them  in  the  Supreme  Court  is  less  than 
$50.00. 

Cuylers  v.  Kniffln,  2  Wend.  243.  1 1  ft 

Where  a  party  is  entitled  to  the  costs  of  a  circuit, 

but  neglects  to  apply  at  the  next  term  for  a  rule  to 

enforce  the  payment  of  the  same,  the  costs  must 

abide  the  event  of  the  suit. 

Mix  v.  Brisban,  2  Wend .  286,  131 

A  person  proceeded  against  as  an   absconding 

debtor,  appearing  and  giving  the  security  required 

by  statute,  is  not  chargeable  with  the  costs  of  the 

proceeding. 

In  re  Schuneman,  2  Wend.  285,  131 

The  costs  on  appeal  from  a  justice's  judgment  are 
limited  to  $7,  besides  disbursements,  where  the  re- 
covery does  not  exceed  $25.00;  and  they  are  given  to 
prevailing  party,  whether  defendant  or  plaintiff. 

People  v-  Orange  C.  P.,  2  Wend.  290,  1 33 

In  trespass  on  land  and  for  taking  timber  where 
defendant  instead  of  pleading  justification  gives  no- 
tice thereof,  plaintiff  is  entitled  to  full  costs  though 
verdict  be  less  than  $50. 

Radtey  v.  Brice,  6  Wend.  539,  1 1 8ft 

Where,  in  action  of  trespass  on  land  where  plaint- 
iff new,  assigns  after  plea  of  liberum  tenementum, 
and  recovery  below  is  less  than  sum  sufficient  to 
carry  C.  P.  costs  plaintiff  pays  costs  to  defendant. 

People  v.  Rensselaer,  C.  P.  2  Wend.  647.  263 
Where  proceedings  in  a  cause  are  set  aside  on  pay- 
ment of  costs,  the  party  is  not  bound  to  pay  the 
costs,  unless  a  taxed  bill  is  presented. 

Sutherland  v.  Sheffield,  2  Wend.  293,  1 34 

Where  title  to  land  is  put  in,  in  justice's  court, 

and  the  plaintiff  succeeds  in  the  C.  P.,  he  is  entitled 

to  double  costs  though  the  the  defendant  there  puta 

in  different  plea. 

People  v.  Onondaga  C.  P.,  2  Wend.  263,  12a 
Where  general  verdict  is  given  for  defendant  in 
action  by  executor  in  which  there  was  a  misjoinder 
of  counts,  judgment  for  costs  entered  by  defendant 
without  application  to  court  was  set  aside;  but  un- 
der the  circumstances  of  the  case,  leave  was  grant- 
ed to  apply  for  liberty  to  enter  judgment. 

Palmer  v.  Palmer,  5  Wend.  91,  783 

The  laches  of  a  defendant  for  three  month  to  ap- 
ply to  vacate  a  judge's  order  erroneously  granted 
will  deprive  him  of  costs  #f  application. 

Barney y.  Keith,  6  Wend.  555,  1 191 

Where  plaintiff  in  assumpsit  recovers  a  sum  not 
carrying  costs  and  defendant  is  entitled  to  costs,  de- 
fendant cannot  in  first  instance  make  up  record  of 
judgment,  but  must  have  costs  taxed  and  require 
plaintiff  to  insert  it  in  record, 

Forbes  v.  Meigs,  3  Wend.  308,  377 


COURTS. 

Supreme  Court  has  power  to  review  proceedings 
of  inferior  tribunals  as  to  pass  upon  their  jurisdic- 
tion and  to  review  their  legal  decisions;  but  not  their 
determinatJon  on  questions  of  fact. 

Stair  v.  Tr.  of  Rochester,  6  Wend.  564,         1195 

What  inferior  court  bound  to  return  to  certioran, 
see,  Idem. 

Supreme  Court  cannot  pass  upon  the  question 
whether  the  finding  by  the  jury  before  a  Court  of 
Special  Sessions  was  against  or  without  evidence. 
Vanderwerker  v.  People,  5  Wend.  530,          939 

Lieutenant  -Governor  has  a  right  when  acting  as 
presiding  officer  to  express  his  opinion  and  vote  on 
questions  arising  in  Court  of  Errors. 

Lieutenant-Governor,  2  Wend.  213,  215,         1O5 

Oath  not  necessary  to  be  administered  to  Senators 
on  taking  their  seats  as  members  of  Court  of  Er- 
rors. 

Anonymous,  2  Wend.  209.  1O3 

Power  given  by  R.  S.  to  Court  of  Errors  to  award 
issue  to  determine  question  of  fact  does  not  give 
court  jurisdiction  of  cases  not  cognizable  in  that 
court  but  only  applies  to  questions  on  plea  of  re- 
lease of  error  or  other  matter  arising  subsequent  to 
judgment  in  court  below. 

Davis  v.  Packard,  6  Wend.  327,  1111 

Member  of  Court  of  Errors  may,  by  virtue  of  State 
Constitution  and  notwithstanding  provisions  of  R. 
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S.,  decide  or  take  part  in  the  decision  of  a  cause  de- 
termined by  him  while  sitting  as  circuit  judge. 

Anonymous,  6  Wend.  158,  1O52 

Judgment  of  Court  of  Errors  is  effective  if  at 

Jeast  10  members  concur  in  the  decision,  provided 

19  members  are  present  when  it  is  made,  though 

they  do  not  vote  and  have  not  heard  the  argument. 

McFarland  v.  Orary,  6  Wend.  297,  1 1O1 

Court  of  Errors  has  no  jurisdiction  of  cause  after 

affirmance  of  decree  of  Chancellor  according  to  its 

settled  rules,  and  there  has  been  no  irregularity  in 

remitting  cause  to  lower  court. 

Legg  v.  Ocerbagh,  4  Wend .  188,  575 

A  commissioner,  to  do  the  duties  of  a  judge,  etc.» 
las  not  power  to  make  an  order  regulating  the  ad- 
mission of  attorneys. 

Anon.,  2  Wend.  280,  129 

COVENANTS. 

In  action  of  covenant  against  assignee  of  a  term 
•where  part  eviction  has  taken  place,  defendant  can- 
not ask  apportionment  of  rent  under  general  plea 
denying  his  holding  as  assignee,  but  must  plead  spe- 
cially. 

Lansing  v.  Van  Alstyne,  2  Wend.  561,  233 

Under  such  general  plea  plaintiff  holds  the  affirm- 
ative and  must  prove  that  premises  came  to  de- 
fendant by  assignment.  Idem. 

Covenant  by  mortgage  creditor  that  he  will  not 
seek  satisfaction  of  mortgage  debt  within  certain 
time,  is  broken  .by  commencement  of  suit  on  bond 
within  the  time. 

Hustons  v.  Winans,  5  Wend.  163,  8O8 

Legal  effect  of  covenant  to  sell  lands  is  that  the 
<»venantor  shall  by  deed  convey  to  the  covenantee: 
and  in  averring  performance,  the  covenantor  is 
bound  to  set  forth  the  nature  of  the  conveyance 
executed  by  him. 

Thomas  v.  Van  Ness,  4  Wend.  549,  704 

Covenants  are  independent  when  covenant  to  do 

an  act  precedes  day  of  payment  of  consideration. 

And  in  action  for  breach,  averment  of  performance, 

.by  party  covenanting  to  do  the  act,  is  unnecessary. 

Goodwin  v.  Holbrook,  4  Wend.  377.  643 

In  covenant,  by  lessee  against  lessor  for  breach  of 
covenant  of  title  in  lessor,  the  question  of  title  to 
land  cannot  arise  where  the  only  plea  put  in  is  non 
est  factum ; 

Barney  v.  Keith,  6  Wend.  555,  1191 

And  certificate  of  judge  that  title  of  land  did  not 
come  in  question  will  be  vacated.  Idem. 

In  covenant,  breaches  may  be  assigned  according 
to  the  substance,  though  not  according  to  the  letter 
•of  the  covenant.  • 

Potter  v.  Bacon,  2  Wend.  583,  24O 

Where  covenantor  agreed  to  convey  land  as  soon 
AS  covenantee  paid  certain  note,  tender  of  payment 
.and  demand  of  deed  is  condition  precedent  to  action 
for  breach,  and  ignorance  ot  covenantor's  residence 
is  no  excuse. 

Sage  v.  Ranney,  2  Wend.  532,  231 

Covenant  not  to  sue  the  obligor  of  a  bond  for  a 
limited  time,  cannot  be  pleaded  in  bar  to  an  action 
on  the  bond ;  the  remedy  of  the  party  is  on  the  cov- 
enant. 

Winans  v.  Huston,  6  Wend.  471,  1163 

Where  on  dissolution  of  firm,  one  partner,  cove- 
nants to  pay  the  company  debts,  in  action  against 
him  for  breach  by  the  other  partner  who  was  com- 
pelled to  pay  a  debt  of  the  firm,  it  is  not  necessary 
to  aver  notice  to  defendant,  of  the  debt,  nor  suit.re- 
covery  and  payment. 

dough  v.  Hoffman,  5  Wend.  499,  928 

Where  covenants  are  mutual,  and  defendant  has 
received  the  principal  part  of  consideration  for  the 
engagements  on  his  part,  covenant  will  be  construed 
as  independent  so  as  to  allow  plaintiff  to  maintain 
action  for  breach. 

Tompkins  v.  Elliot,  5  Wend.  496.  926 

Rules  for  construction  of  covenants,  when  con- 
sidered dependent  or  independent.    See,  Idem.  926 
Barney  v.  Keith,  4  Wend.  502,  687 

CRIMINAL    LAW   AND   CRIMINAL 
TRIALS. 

Criminal  trial  cannot  be  had  in  county  other  than 
one  in  which  offense  is  alleged  to  have  been  com- 
mited,  without  suggestion  on  the  roll  made  by  spe- 
cial leave  obtained  from  the  court,  that  fair  and  im- 
partial trial  cannot  be  had  in  the  county  where  the 
indictment  is  found. 

People  v.  Mather,  3  Wend.  431.  422 
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Where  crime  perpetrated  is  of  a  higher  grade  of 
offense  than  the  misdemeanor,  the  result  thereof, 
the  misdemeanor  is  merged  in  the  crime. 

People  v.  Mather,  4  Wend.  229,  591 

CURTESY,  TENANT  BY. 

Conveyance  by  tenant  by  the  curtesy,  purport- 
ing to  convey  a  fee,  passes  only  a  life  estate. 

Jackson  v.  Mancius,  2  Wend.  357,  167 

Such  conveyance  does  not  work  a  forfeiture  of 
tenant's  estate.  Idem. 


DAMAGES. 

A  bonaflde  vendor  who.believing  he  has  good  title, 
covenants  to  convey,  on  discovering  a  defect  in  his 
title,  before  any  part  of  consideration  is  paid,  is  not 
liable  for  damages,  on  refusing  to  convey. 

Baldwin  v.  Munn,  2  Wend.  399,  173 

Contra,  where  he  acts  mala  fide,  the  property  hav- 
ing increased  in  value.  Idem.  173 
Vessel  having  power  to  avoid  collision,  but  fail- 
ing to  exercise  it,  is  liable  for  damages  where  the 
other  vessel  does  all  in  its  power  to  avoid  the  collis- 
ion. 

Hawkins  v.  Dutches*  &  O.  S-  B.  Co.,  2 

Wend.  452,  192 

In  assumpsit  against  drovers  for  price  of  cattle 
by  them  taken  to  market  and  sold.jury  are  warrant- 
ed in  allowing  highest  sum  according  to  the  evi- 
dence, the  defendants  neglecting  to  show  the  prices 
for  which  they  actually  sold. 

Clark  v.  Miller.  4  Wend.  628,  731 

A  sum  specified  in  a  bond  as  measure  of  damages 
for  a  non- performance,  will  be  considered  as  liqui- 
dated damages,  not  as  a  penalty. 

Smith  v.  Smith,  4  Wend.  468.  675 

Excess  of  principal  and  interest  beyond  penalty 

should  be  given  as  damages ;  but  if  not  given  by 

jury  it  cannot  subsequently  be  taxed  by  officer  and 

included  in  the  costs. 

Cook  v.  Tousey,  3  Wend.  444,  426 

Where  injury  is  not  the  effect  of  an  unavoidable 
accident,  the  person  by  whom  it  is  inflicted  is  liable 
to  respond  in  damages  to  the  sufferer. 

BuUoek  v.  Babcock,  3  Wend.  391,  406 

Negotiable  note  given  to  regain  possession  of 
goods  distrained,  is  a  collateral  security  only;  and  if 
still  in  landlord's  hands  plaintiff  recovering  in  ac- 
tion for  distraint  for  too  great  a  sum  is  only  en- 
titled to  nominal  damages. 

Lewis  v.  Lozee,  3  Wend.  79,  ,    293 

In  assessing  damages  for  breach  of  contract,  jury 
may  allow  interest  by  way  of  damages. 

Dox  v.  Dey,  3  Wend.  356,  394 

Giving  of  interest  as  damages  in  cases  of  torts  is 
in  discretion  of  court. 

Law  v.  Jackson,  2  Wend.  209,  1O4 

In  action  for  breach  of  implied  warranty  of  title 
in  sale  of  horse,  measure  of  damages  is  the  price 
paid,  and  interest  thereon  and  costs  recovered 
against  vendee  in  suit  by  true  owner  where  notice 
given  to  vendor. 

Armstrong  v.  Percy,  5  Wend.  535,  94O 

Measure  of  damages  in  action  for  non-payment  of 
note  in  this  form :  "  For  value  received,  I  promise 
to  pay  A.  B.  $79,  on,  &c.,  in  salt,  at  81  per  barrel," 
is  the  sum  specified  in  the  note,  and  not  the  value 
of  the  salt  on  day  specified  for  payment. 

Pinney  v.  Gleason,  5  Wend.  393,  889 

Where  a  party  is  entitled  to  treble  damages  and 

to  treble  costs,  he  must  apply  to  the  court  for  them. 

Anon,  4  Wend.  216,  586 

DEBT. 

Action  of  debt  on  judgment  lies  against  defendant 
not  brought  into  court,  where  in  a  suit  against  Joint 
debtors,  plaintiff  proceeds  as  if  all  defendants  were 
brought  in  and  takes  judgment  against  all. 

Carman  v.  Townsend,  6  Wend.  206,  1O69 

It  seems  defendant  is  entitled  to  all  defenses  ad- 
missible in  first  action,  and  onus  probandi  lies  on 
plaintiff  to  prove  original  indebtedness,  if  it  is  di- 
rectly put  in  issue  by  the  pleadings.  Idem.  1069 

Denial  of  joint  liability  of  defendant  is  a  good 
plea  in  such  action.  Idem.  1069 

DECEIT. 

Action  on  the  case  lies  for  assertion  of  falsehood 
as  to  existing  fact  with  fraudulent  intent,  where  a 
direct  and  material  injury  results. 

Benton  v.  Pratt,  2  Wend.  385,  167 

WHND.  2,  3,  4,  5,  6. 
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Applied  to  a  case  where  a  contract  not  enf  orcible 
by  action  would  have  been  fulfilled  but  for  such 
representations.  Idem.  167 

DEDICATION. 

As  to  what  length  of  uninterrupted  use  will  cre- 
ate presumption  of  dedication  to  the  public,  see, 

Denning  v.  Roome,  6  Wend.  651,  1226 

DEED. 

See  ACKNOWLEDGMENT  AND  PROOF  or  DEEDS, 

ETC. 

Where  deed  to  three  recites  a  will  devising:  the 
land  to  one  of  grantees  during  widowhood,  and  re- 
mainder in  fee  to  the  others,  and  then  grants  prem- 
ises to  the  three  "habendum  to  them,  their  heirs 
and  assigns,  in  manner  mentioned  in  the  will,"  ha- 
bendum  will  control  premises,  and  grantees  are 
estopped  from  setting  up  title  inconsistent  with  the 
-deed. 

Jackson  v.  Ireland,  3  Wend,  99,  3OO 

Covenant  of  warranty  in  conveyance  by  heir  pre- 
.suinptive,  of  his  expectancy,  will  estop  heir  and 
those  claiming  under  him,  but  will  not  affect  judg- 
ment creditor's  rights. 

Jackson  v.  Bradford,  4  Wend.  619,  728 

A  redelivery  of  deed  of  land  by  the  grantee  to 
the  grantor,  does  not  revest  the  title  in  the  grantor. 
Jackson  v.  Page,  4  Wend.  585, 


716 


Conveyances,  which  are  not  common  law  convey- 
ances, with  livery  of  seisin,  devest  no  rights,  but 
.those  of  grantors. 

Varick  v.  Jackson,  2  Wend.  166,  88 

In  construing  grant  the  intent  of  the  parties  must 


govern. 

Provost  v.  Colder,  2  Wend.  517, 


216 


A  deed  requiring  the  approbation  of  a  third  per- 
.son  to  render  it  valid,  is  operative  only  from  the 
time  such  approbation  is  in  fact  given. 

Jackson  v.  Hill,  5  Wend.  532,  939 

Purchaser   on   sale  under  judgment  recovered 

against  grantor  intermediate  the  delivery  of  a  deed 

-as  an  escrow  and  absolute  delivery,  is  entitled  to  the 

lands. 

Jackson  v.  Rowland,  6  Wend.  666,  1231 

When  deed  delivered  in  escrow  takes  effect.    See, 
Idem.  1231 

Deed  from  residuary  legatees  to  executors  with 
power  to  sell,  is  enf  orcible  at  law. 

Jackson  v.  Potter,  4  Wend.  672,  747 

A  bond  executed  by  son  to  parent  "  with  annual 
interest,  if  demanded,"  is  a  valuable  consideration, 
and  will  sustain  conveyance  as  a  purchase. 

Jackson  v.  Peek,  4  Wend.  300,  616 

Voluntary  conveyance  is  a  deed  without  any  val- 
uable consideration.    Idem.  616 
Adequacy  of  consideration  in  conveyance  is  only 
material  as  evidence  of  intent.    Idem.                616 
Voluntary  deed  not  fraudulent  if  debtor  had  suf- 
ficient other  property,  at  time  of  transfer,  to  meet 
all  his  debts.    Idem.  616 
The  right  to  overflow  grantor's  adjoining1  prem- 
ises to  extent  necessary  to  a  profitable  employment 
of  water  privilege  conveyed,  in  the  manner  it  had 
been  used  previous  to  the  grant,  passes  to  grantee 
as  a  necessary  appurtenant. 

OakUy  v.  Stanley,  5  Wend.  523,  936 

In  deed  of  building  lot  in  New  York,  bounding  it 
on  street  laid  out  on  owner's  map,  to  be  subse- 
quently opened,  there  is  an  implied  covenant  of 
right  of  way  therein,  and  purchaser  is  only  liable  to 
pay  for  land,  thus  appropriated,  the  value  of  the  fee 
subject  to  the  easement. 

In  re  Lewis  St.,  2  Wend.  472,  199 

Where  mother  conveyed  house  and  lot  to  two 
sons  in  fee,  and  took  back  an  instrument  in  writing 
under  seal  executed  by  one  of  the  grantees  agreeing 
that  she  should  hold  and  enjoy  such  property  and 
receive  the  rents  and  profits  during  her  natural  life; 
held,  that  both  instruments  should  be  construed  to- 
gether, and  that  grantor  had  a  life  estate  in  the 
premises. 

Jackson  v.  McKenny,  3  Wend.  233,  348 

Deed  being  founded  on  pecuniary  consideration 
might  take  effect  in  futuro  and  be  effectual  as  cov- 
enant to  stand  seised  to  use,  or  might  operate  as  ex- 
ception or  reservation  in  favor  of  grantor. 

Idem.  348 

Conveyance  by  tenant  by  the  curtesy  purporting 
to  convey  a  fee,  passes  only  a  life  estate,  and  does 
not  work  a  forfeiture  of  tenant's  estate. 

Jackson  v.  Mancius,  2  Wend.  357,  157 

In  grant  by  indenture  of  lease  of  estate  for  years 

WEND.  2,  3,  4,  5,  6. 


the  words  "grant  and  demise,"  import  covenants 
of  warranty  and  for  quiet  enjoyment. 

Barney  v.  Keith,  4  Wend.  502,  687 

Where  quality  of  interest  or  kind  of  estate  granted 
is  not  specified,  an  estate  for  years  will  be  deemed 
to  have  been  granted,  if  manifestly  the  intent  of 
the  parties.  Idem.  687 

Where  privilege  of  using  water  power  is  reserved 
in  grant,  until  exercised  by  grantor,  the  whole 
premises  vest  in  grantee,  who  may  assert  such  right 
against  any  but  grantor  and  his  assigns. 

Provost  v.  Colder,  2  Wend.  517,  216 

Conveyance  of  land,  bounded  by  stream,  to  one 
owning  the  other  side  of  the  stream,  both  owning 
the  bed,  with  reservation  of  right  to  butt  dam  on 
both  shores ;  held,  parties  entitled  to  equal  partici- 
pation in  use  of  water,  and  reservation  is  operative 
by  way  of  implied  covenant  or  by  estoppel. 

Case  v.  Haight,  3  Wend.  632,  493 

Such  reservation  has  no  effect  as  an  exception,  as 

an  exception  must  be  a  part  of  the  thing  granted. 

Idem.  493 

Grant  by  commissioners  of  land  office  conveys 
only  land  described  in  it  by  metes  and  bounds,  and 
nothing  is  to  be  taken  in  its  favor  by  implication ; 
and  when  considered  as  giving  right  to  erect  wharf, 
a  reservation  to  Legislature  to  regulate  the  use  of  it 
and  the  waters  adjacent  will  be  implied. 

Lansing  v.  Smith,  4  Wend.  9,  613 

Grantees  have  no  right  of  action  against  company 
who,  under  legislative  privilege,  erect  pier  inclos- 
ing such  wharfs  in  a  basin  with  only  a  narrow  inlet 
and  outlet.  Idem.  513 

The  proprietor  of  two  tracts  of  land,  each  eight 
by  six  miles,  known  as  townships  Nos.  3  and  4,  con- 
veyed two  tracts  of  land  described  as  townships  Nos. 
3  and  4,  each  to  be  six  miles  square  and  containing 
certain  number  of  acres  held,  that  intention  of 
parties  must  govern,  which  was  that  townships 
were  to  be  re-surveyed  and  each  reduced  to  six 
miles  square;  and  grantee  might  elect  the  location 
thereof  to  be  laid  out  in  a  square  form. 

Moore  v.  Jackson.  4  Wend.  58,  53O 

Known  place  of  beginning  governs,' in  location  of 
grant. 

Jackson  v.  Wendall,  5  Wend.  142,  801 

DEFAULT. 

Where  one  of  two  defendants  suffers  a  default, 
and  the  other  pleads,  a  rule  for  interlocutory  judg- 
ment must  be  entered  previous  to  the  notice  of  trial. 
Cuddeback  v.  Fanely,  2  Wend.  624,  255 

Where  one  of  two  defendants  makes  default, 
plaintiff  may  notice  cause  for  trial  before  entering 
interlocutory  judgment,  and  may  take  inquest  at 
circuit  thereafter. 

Bk.  of  Rochester  v.  Boulton,  5  Wend.  106,    788 
Default  for  not  pleading,  not  opened  unless  ex- 
cused. 

Johnson  v.  Clark,  6  Wend.  517,  1179 

Will  be  opened  where  suffered  by  neglect  of  at- 
torney and  he  is  insolvent. 

Meacham  v.  Dudley,  6  Wend.  514,  1178 

Defendant  waives  plaintiff's  default  in  trying 
cause,  by  suffering  four  non-enumerated  terms  to 
elapse  before  moving  for  judgment,  as  in  case  of 
nonsuit. 

Cttapman  v.  Van  Atetyne,  6  Wend.  517,      1179 
Default  for  not  declaring  will  be  set  aside  in  re- 
plevin, as  in  other  actions. 

Colvard  v.  Clute,  6  Wend.  540,  1187 

It  seems  that  after  12  days  demand  of  oyer  by  a 
plaintiff  of  a  release  pleaded  by  the  defendant,  he 
may  treat  the  plea  as  a  nullity,  and  enter  the  de- 
fendant's default. 

Field  v.  Goodman,  4  Wend.  214,  585 

Where  the  appearance  of  a  defendant  is  indorsed 
on  bailable  process,  the  plaintiff,  at  the  expiration 
of  the  rule  to  plead,  may  enter  the  defendant's  de- 
fault, although  the  declaration  be  filed  de  bene  esse. 
Cook  v.  Tattle,  2  Wend.  289,  132 

DEFINITIONS. 

Meanina:  of  "  more  than  half  her  value"  in  marine 
insurance  law. 

Dickey  v.  Am.  Ins.  Co.,  3  Wend.  658,  5O2 

Debt  barred  by  statute  in  lif  etime  of  testator,  is 
not  included  in  just  debts"  in  will. 

Rogers  v.  Rogers,  3  Wend.  503,  448 

DEMURRER. 

Where  there  is  one  good  count,  general  demurrer 
for  defective  counts  is  unavailable. 
People  v.  Russell,  4  Wend.  570, 

79  N.  Y.  R.,  10.  1249 
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It  is  no  cause  of  demurrer  to  breach,  that  plaintiff 
claims  more  than  he  is  is  entitled  to. 

People  v.  Bush,  6  Wend.  454,  1157 

Demurrer  purporting  to  be  answer  to  several 
pleas  of  defendant,  by  him  pleaded  to  the  first,  sec- 
ond and  third  counts  of  declaration,  will  not  apply 
to  plea  of  non  assumpsit  pleaded  by  defendant  with 
the  three  special  pleas. 

Gomez  v.  Garr,  6  Wend.  583,  12O2 

Plea  purporting  to  answer  whole  declaration,  but 
in  truth  answering  only  part,  is  bad  on  demurrer. 

Jackson  ».  McClaskey,  2  Wend.  541,  225 

Demurrer  to  declaration  containing  several  counts 
will  be  sustained  if  either  count  is  good. 

Cochran  v.  Scott,  3  Wend.  229,  347 

Demurrer  may  be  interposed  to  pleadings  in  jus- 
tice courts. 

Fan  Hoesen  v.  Van  Alstyne,  3  Wend.  75,      291 

DEPOSITIONS. 

Under  the  Act  to  Perpetuate  Testimony,  witness- 
es in  health  as  well  as  those  out  of  health  may  be 
examined,  but  at  trial  they  must  be  shown  to  be 
unable  to  attend. 

Jackson  v.  Perkins,  2  Wend.  308,  14O 

Jackson  v.  Rice,  3  Wend.,  180,  329 

Proof  that  witness  is  74  years  old,  and  fatigue  of 
Journey  would  seriously  hazard  her  health,  is  suf- 
ficient. Idem.  329 
Depositions  of  witnesses  will  be  received  in  evi- 
dence, where  oaths  were  administered  by  local  au- 
thorities, it  appearing  that  commissioners  were  pro- 
hibited from  administering  oaths. 

Lincoln  v.  Battelle,  6  Wend.  475,  1164 

The  party  moving  for  a  commission  names  all  the 
commissioners,  unless  cause  is  shown. 

Harris  v.  Wilson,  2  Wend.  627,  256 

DESCENT. 

Where  will  does  not  devise  to  any  one  else,  heir 

takes,  though,  disinherited  by  express  terms  of  will. 

Shauber  v.  Jackson,  2  Wend.  13,  35 

DEVISE. 

Devise  of  fee  by  implication  has  been  allowed 
where  general  objects  of  will  could  not  otherwise 
be  carried  into  effect,  and  such  appeared  to  be  in- 
tention of  testator. 

Schauber  v.  Jackson,  2  Wend.  13,  35 

Devise  of  privilege  reserved  in  a  stream  is  good 
and  gives  devisee  right  to  its  rent. 

Provost  v.  Calder,  2  Wend.  517,  316 

Under  Statute  of  Wills,  lands  held  adversely  may 
be  devised. 

Varick  v.  Jackson,  2  Wend.  166,  88 

Devise  to  testator's  children  in  equal  portions ;  to 
A.  B  &  C  in  fee,  and  to  D  for  life,  remainder  to  is- 
sue in  fee ;  item,  that  in  case  of  death  of  any  devisee 
without  issue,  such  devisee's  portion  should  descend 
to  survivor  or  survivors  of  the  devisees  above 
named  in  equal  parts ;  held,  that  on  death  of  A,  B 
&  C  without  issue,  their  portions  went  to  issue  of  D, 
and  not  to  D  herself. 

Jackson  v.  Elmendorf,  3  Wend.  222,  344 

Where  estate  is  devised  to  executors  eo  nomine  to 
hold  until  youngest  child  comes  of  age,  it  vests  im- 
mediately and  it  is  not  necessary  to  the  perfecting 
of  the  estate  in  them  that  they  take  out  letters  tes- 
tamentary. 

Judson  v.  Gibbons,  5  Wend.  224,  83O 

A  devise  to  A  for  and  during  his  natural  life  and 
after  his  decease  to  the  children  of  his  body,  etc., 
followed  by  a  hatiendum  clause  to  have  and  to  hold 
unto  said  A  during  his  natural  life,  and  after  his  de- 
cease to  the  heirs  of  his  body,  etc.,  and  their  heirs 
and  assigns  forever,  gives  a  life  estate  to  A  and  a  re- 
mainder in  fee  to  his  children. 

Rogers  v.  Rogers,  3  Wend.  503,  448 

A  limitation  over,  contained  in  devise  to  six,  share 
and  share  alike,  that  in  case  of  death  of  either 
without  issue,  his  share  should  descend  to  the  oth- 
ers is  good  as  an  executory  devise  to  vest  in  surviv- 
ors the  share  of  devisee,  dying  without  issue. 

Jackson  v.  Christman,  4  Wend.  277.  608 

Where  estate  is  devised  to  executors,  with  power 
to  sell  and  distribute  proceeds ;  if  they  die  before 
selling,  estate  descends  to  heirs  at  law  and  deed  from 
them  is  good. 

Jackson  v.  Potter,  4  Wend.  672,  74  7 

If  conveyance  from  executors  be  not  shown,  pre- 
sumption is  they  never  conveyed.  Idem.  747 
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DISCHARGE. 

Discharge  destroys  negotiability  of  insolvent's 
notes  not  transferred  at  the  time. 

Depuy  v.  Swart,  3  Wend.  135,  313 

Moore  v.  Vtele,  4  Wend.  420,  658 

A  promise  to  pay  such  note  made  after  discharge 
is  a  new  contract,  and  only  promisee  can  maintain 
action  thereon.  Idem.  658 

Discharge  in  this  State  does  not  bar  action  in  this 
State  on  contract  made  in  another  State.subsequent 
to  passage  of  the  Act,  between  parties  then  not  citi- 
zens of  this  State. 

IFitt  o.  Follet,  2  Wend.  457,  194 

A  voluntary  discharge  from  the  limits,  by  credit- 
or, discharges  the  judgment  and  debt,  and  it  is  not 
revived  by  bond  for  limits  given  by  defendant 
thereafter. 

Poucher  v.  HoUey,  3  Wend.  184,  331 

Omission  by  insolvent  to  state  cause  or  considera- 
tion of  indebtedness  vitiates  discharge. 

McNair  v.  Gilbert,  3  Wend.  344,  389 

An  insol  vent's  discharge  after  a  verdict  and  before 
judgment  in  an  action  of  trespass,  does  not  protect 
a  defendant  from  imprisonment. 

Hodges  v.  Chace,  2  Wend.  248.  117 

A  discharge  of  insolvent,  void  as  to  its  effect  in 
relieving  defendant  from  the  payment  of  his  debts, 
is  equally  inoperative  to  protect  him  from  impris- 
onment of  his  person. 

Witt  v.  FoUett,  4  Wend.  501,  687 

DISCLAIMER. 

Where  lessor's  interest  is  sold  on  execution  and 
lessee  attorns  to  purchaser,  this  disclaimer  maybe 
set  up  in  bar  of  landlord's  recovery  of  rent  accruing 
thereafter. 

Evertson  v.  Saucer,  2  Wend.  507,  212 

DISCONTINUANCE. 

Submission  of  pending  cause  to  arbitration  is  a 
discontinuance,  though  nothing  has  been  done  un- 
der the  submission. 

Larkin  v.  Robbins,  2  Wend.  505,  211 

Where  defendants  were  minors  and  obtained  mer- 
chandise on  credit,  and  when  sued  interpose  the 
plea  of  infancy,  the  plaintiffs  were  permitted  to  dis- 
continue without  costs. 

Fan  Buren  v.  Fort,  4  Wend.  209,  583 

In  action  against  joint  debtors  where  only  one  ap- 
pears and  pleads  and  establishes  his  defense;  e.  g.  in- 
fancy, plaintiff,  having  proceeded  under  statute  as 
if  all  were  brought  in,  is  not  entitled  to  judgment 
against  the  others  and  cannot  discontinue  without 
costs  as  to  defendants  brought  in. 

Leggett  v.  Boj/d,  6  Wend.  500,  1173 

DISSEISIN. 

To  constitute  disseisin  there  must  be  a  wrongful 
entry  of  one  claiming  the  freehold  and  an  actual 
ouster  or  some  act  tantamount  thereto. 

Faricfc  v.  Jackson,  2  Wend.  166.  88 

A  mere  holding  over  of  a  tenant  for  life  does  not 
amount  to  a  disseisin.  Idem.  88 

DOWER. 

Defense  to  widow's  claim  of  dower  cannot  be 
set  up  on  proceedings  before  surrogate  to  appoint 
admeasurers  of  dower. 

Hyde v-  Hyde,  4  Wend.  630,  732 

Admeasurers  are  not  authorized  to  make  any  de- 
duction in  consequence  of  conveyance  of  land  made 
by  husband,  to  wife  during  marriage.  Idem.  732 

On  review  by  Supreme  Court  of  proceedings  in 
Surrogate's  Court,  relative  to  admeasurement  of 
dower,  only  the  regularity  and  fairness  of  proceed- 
ings are  reviewed.  Idem.  732 

Writ  of  dower,  unde  nihtt  habet  lies  only  against 
tenant  of  the  freehold. 

Hurd  v.  Grant,  3  Wend.  340,  388 

It  seems  that  the  oath  of  admeasurers  of  dower 
may  be  administered  by  the  attorney  conducting 
the  proceedings. 

Griffin  v.  Borst,  4  Wend.  195,  57* 

DURESS. 

A  bond  and  warrant  of  attorney  executed  by  a 
defendant  in  close  custody,  is  void. 

Evans  v.  Begleys,  2  Wend.  243,  115 

EJECTMENT. 

Declarations  of  party  showing  title  out  of  himself 
WEND.  2,  3,  4,  5,  6. 
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are  inadmissible,  when  unsupported, to  devest  him  of 
his  legal  estate. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Offer  to  purchase  land  by  party  having  title  does 
not  impair  or  affect  his  right. 

Jackson  v.  Britton,  4  Wend.  507,  689 

Such  offer  by  a  party  bars  defense  of  adverse  pos- 
session. Idem.  689 
Plaintiff  in  ejectment  is  entitled  to  recover  upon 
the  parol  acknowledgment  of  the  tenant,  having 
no  title  himself,  that  the  plaintiff  is  the  owner  of 
the  premises. 

Jackson  v.  Denison.  4  Wend.  558,  7O7 

Notice  to  quit  to  vendee  is  not  necessary  though 
he  enter  by  consent  of  vendor. 

Jackson  v.  Moncrief,  5  Wend.  26,  759 

Ejectment  may  be  maintained  against  vendee 
entering  under  contract  to  purchase,  where  he  fails 
to  perform  his  part,  on  showing  notice  from  vendor 
that  contract  is  at  an  end.  Idem.  759 

Release  by  one  of  two  lessors  of  plaintiff  is  no  bar 
to  recovery  in  ejectment,  such  release  affecting  only 
the  Quantum  of  interest.  A  release  by  the  sole  les- 
sor is  a  bar. 

Jackson  v.  McClaskey,  2  Wend.  541,  335 

In  ejectment  by  mortgagee  against  mortgagor, 
the  latter  may  set  up  eviction  under  paramount 
title,  in  bar  of  recovery,  even  though  he  is  in  pos- 
session under  purchase  under  such  hostile  title. 

Jackson  v.  Marsh,  5  Wend.  44,  765 

In  ejectment  against  eleven  parties  holding  sep- 
arate parts  of  same  estate  without  any  community 
of  interest  between  them,  but  deriving  title  from 
same  source,  plaintiff  compelled  to  enter  into  sepa- 
rate consent  rule  with  each. 

Jackson  v.  ScoviUe,  5  Wend.  96,  785 

Plaintiff  must  recover  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  the  defendant's,  and 
defendant  may  show  title  in  a  third  party  except 
where  he  entered  by  permission  of  plaintiff  or  as  in- 
truder upon  possession  of  plaintiff,  or  where  plaint- 
iff claims  under  judgment  against  him. 

Schauber  v.  Jackson,  2  Wend.  13,  35 

Where  term  is  in  trust  for  benefit  of  plaintiff's 
lessor,  defendant  cannot  set  up  such  trust  in  bar  of 
a  recovery. 

Jackson  v.  Bateman,  2  Wend.  570,  235 

Notice  to  quit  not  necessary,  where  there  is  no 
tenancy  in  fact  and  especially  where  defendant  dis- 
claims to  hold  as  tenant. 

Jackson  v.  French,  3  Wend.  337,  387 

Joint  demise  must  be  proved  as  laid. 

Doe  v.  Butter,  3  Wend.  149,  318 

Notice  to  quit  not  necessary  from  purchaser  at 

sale  by  virtue  of  surrogate's  order  for  payment  of 

debts,  to  a  person  in  possession  under  conveyance 

from  heirs  of  testator  or  intestate. 

Jackson  v.  Robinstm,  4  Wend.  536,  664 

Tenant  for  one  year  holding  over  is  a  tenant  from 
year  to  year  and  is  entitled  to  notice  to  quit,  and  so 
is  one  coming  in  under  such  tenant. 

Jackson  v.  Salmon,  4  Wend.  327,  635 

Equitable  lien  or  mortgage  cannot  be  set  up  at 
law  to  defeat  recovery  in  ejectment. 

Jackson  v.  Parkhurst,  4  Wend.  369,  64O 

One  entering  as  tenant  cannot  dispute  his  land- 
lord's title,  or  legally  attorn  to  a  stranger  and  those 
entering  under  tenant  stand  in  the  same  situation. 
Jackson  v.  Miller,  6  Wend.  228,  1O77 

EQUITY. 

Re-examination  of  witness  in  chancery,  rests  in 
discretion  and  is  against  the  ordinary  practice, 

Beach  v.  Fulton  B'k,  3  Wend.  573.  473 

Chancery  may  direct  what  terms  and  conditions 
on  appeal,  shall  operate  as  a  stay  of  proceedings, 
unless  Court  of  Errors  restricts  the  power. 

Irving  v.  Dunscomb,  2  Wend.  205,  1O3 

Conveyance  not  decreed  in  chancery  where  proof 
of  equitable  title  varies  from  that  set  up  in  bill ;  e. 
g.  a  resulting  trust  set  up  in  the  bill,  and  a  subse- 
quent agreement  to  convey,  proved. 

Forsyth  v.  Clark,  3  Wend.  637,  495 

Where,  after  contract  to  purchase,  parties  con- 
spire to  defraud  creditors  of  vendee,  it  seems  on 
bill  filled  by  creditor,  chancery  will  consider  title  in 
vendee  and  will  not  permit  Statute  of  Frauds  to  be 
set  up  in  bar  of  such  title.  Idem.  495 

Court  of  Chancery  cannot  set  aside  as  fraudulent, 
a  settlement  between  judgment  debtor  and  third 
person,  and  decree,  accounting,  etc.,  unless  it  is  di- 
rectly charged  to  be  fraudulent,  and  all  creditors  to 
be  made  parties  or  offer  made  to  them  to  join. 

Idem.  495 

Where  a  nephew,  a  simple,  ignorant  young  man, 
was  induced  by  his  uncle  to  accept  conveyance  not 

WEND.  2,  3,  4,  5,  6. 


worth  more  than  §240,  in  satisfaction  of  $500  claim; 
held,  fraud  and  imposition  might  be  presumed,  and 
decree  of  chancery,  directing  payment  of  claim  and 
reconveyance  by  nephew,  affirmed. 

Halt  v.  Perkins,  3  Wend.  626,  491 

Usury  is  good  defense  in  equity  as  well  as  at  law , 
but  if  defendant  cannot  succeed  without  invoking 
equity  powers,  he  must  first  do  equity. 

Beach  v.  Fulton  B'k,  3  Wend.  573,  473 

ESTOPPEL. 

Where  deed  to  three  recites  a  will  devising  the 
land  to  one  of  grantees  during  widowhood,  and  re- 
mainder in  fee  to  the  others,  and  then  grants  prem- 
ises in  fee  to  the  three,"habendum  to  them.their  heirs 
and  assigns,  in  manner  mentioned  in  will,"  haben- 
dum  will  control  premises  and  grantees  are  estopped 
from  setting  up  title  inconsistent  with  the  deed. 

Jackson  v.  Ireland,  3  Wend.  99,  3OO 

Cannot  be  created  by  parol  evidence  helping  out 
a  record. 

Jackson  v.  Wood,  3  Wend.  27,  3 74 

A  person  entitled  to  the  services  of  another, 
standing  by  and  permitting  a  third  person  to  avail 
himself  of  such  service  without  interposing  a  claim 
or  giving  notice  of  his  right,  cannot  maintain  action 
for  such  service. 

Demyerv.  Souzer,  6  Wend.  436,  115O 

This  rule  applied  to  case  of  sale  of  one's  property. 

Outwater  v.  Dodge,  6  Wend.  397,  1136 

Where  deed  is  set  up  by  stranger  against  grantor 

as  outstanding  title,  grantor  is  not  estopped  to  show 

that  it  was  never  delivered. 

Jackson  v.  Perkins,  2  Wend.  308,  14O 

EVIDENCE. 

(1)  GENERALLY,  INCLUDING  PRESUMPTION. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY  A 
WRITING  OR  RECORD. 

(5)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS,  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 

ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTION. 

Price  of  wheat  in  market  town  on  a  given  day, 
obtained  from  books  of  the  dealers  in  that  article, 
is  prima  facie  evidence  of  that  value. 

Lush  v.  Dreese,  4  Wend.  313,  63O 

Admission  of  party  that  he  did  not  own  land,  re- 
buts presumption  of  conveyance  arising  from  pay- 
ment of  consideration  money  and  from  possession 
consistent  with  such  presumption  for  a  great  length 
of  time. 

Jackson  v.  Miller,  6  Wend.  229,  1O  7  7 

Delivering  up  old  note  and  taking  check  of  third 
party  and  new  note  for  the  balance,  is  not  evidence 
that  they  were  accepted  as  payment. 

(Hcott  v.  Rathbone,  5  Wend.  490,  934 

Written  laws  of  foreign  States  must  be  proved  by 
exemplification  ;  cannot  be  proved  by  printed  stat- 
ute books  of  such  States. 

Packard  v.  Hul,  2  Wend.  411,  177 

Declarations  of  testator  in  his  last  sickness,  ad- 
missible to  strengthen  or  repel  presumption  that  a 
will  not  found  at  testator's  death,  had  been  de- 
stroyed by  him. 

Belts  v.  Jackson,  6  Wend.  173,  1058 

Where  a  will  was  duly  executed  and  in  testator's 
custody  for  five  years  thereafter  and  within  ten 
months  previous  to  his  decease,  Out  could  not  be 
found  thereafter ;  held,  that  the  legal  presumption 
was  the  testator  had  destroyed  it  animo  revocandi, 
though  within  a  fortnight  of  his  decease  he  had  ap- 
plied to  a  scrivener  who  had  drawn  a  codicil,  to 
draw  another,  but  did  not  produce  will,  and  it  was 
not  drawn.  Idem. 

Evidence  of  relative  situation,  in  point  of  proper- 
ty of  children  of  testator,  is  inadmissible  in  support 
of  presumption  of  revocation  of  will,  where  there  is 
no  change  in  the  circumstances  of  the  children  be- 
tween the  making  of  the  will  and  the  alleged  revo- 
cation. Idem. 

Possession  of  personal  property  by  vendor  or 
mortgagor,  inconsistent  with  face  of  deed,  is  prima 
facie  evidence  of  fraud. 

Dtwer  v.  McLaughlin,  2  Wend.  596,  344 

Grantees  in  conveyance  in  fee,  presumed  to  have 
entered  into  possession  and  those  in  possession  are 
presumed  to  hold  in  subordination  to  their  title,  un- 
til the  contrary  be  shown,  even  after  lapse  of  55 
years  from  date  of  deed. 

Doe  v,  Butler,  3  Wend.  149,  318 
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Presumption  of  reconveyance.when  entertained, 
see.  Idem.  318 

Cannot  arise  from  mere  neglect  of  real  owner  to 
assert  his  right  where  no  adverse  possession  or  title 
shown.  ld«m.  318 

The  fact  of  a  constable  applying  to  a  justice  for 
the  renewal  of  an  execution,  is  prima  facie  evidence 
that  it  was  delivered  to  him  in  season  to  collect 
amount  due  on  it  within  its  life. 

Wilson  v.  Gate,  4  Wend.  623,  73O 

Obligor  and  subscribing  witness  to  a  bond,  are 
not  presumed  to  be  the  same  merely  because  of 
identity  of  names. 

Jackson  v.  Christman,  4  Wend.  277  6O8 

Where  execution  is  regularly  levied  in  time,  a  re- 
turn seven  months  after  it  is  -returnable,  that 
amount  was  made  thereon,  is  evidence,  prima facie, 
to  establish  the  fact  that  he  received  money  ante- 
cedent to  suit  commenced  against  the  sheriff  three 
months  after  it  was  returnable. 

Crane  v.  Dygert,  4  Wend.  675,  748 

Parol  evidence  is  inadmissible  to  show  appropria- 
tion of  lands  to  public  use  in  canal  construction, 
where  they  do  not,  in  fact,  form  a  part  of  the  canal 
but  are  only  connected  with  it  by  means  of  a  cut  or 
ditch. 

Jackson  v.  Daley,  5  Wend.  526,  937 

Grant  from  original  patentee  to  party  in  possess- 
ion, with  those  claiming  under  himfor90years,pre- 
sumed  when  accompanied  with  other  evidence,  see, 
Jackson  v.  Russell,  4  Wend.  543,  7O8 

The  fact  of  the  premises  being  occupied  by  a  mere 
naked  possessor,  neither  holding  or  claiming  under 
mortgage,  may  be  relied  on  to  rebut  presumption 
of  payment. 

Jackson  v.  Slater,  5  Wend.  295,  855 

Evidence  of  party  making  search  for  will  in  sur- 
rogate's office,  is  admissible  to  let  in  exemplified 
copy.  The  certificate  of  surrogate  in  such  cases,  is 
not  the  only  competent  evidence. 

Jackson  v.  Russell,  4  Wend.  543,  708 

Where  a  note  or  bill  is  payable  to  a  firm,  strict 
proof  is  required  that  the  firm  consists  of  the 
plaintiffs  on  the  record. 

McGregor  v.  Cleveland,  5  Wend.  475,  98O 

Opinions  of  witnesses  are  received  only  in  matters 
of  science  and  a  few  special  cases  resting  on  pecul- 
iar circumstances. 

Gibson  v.  Williams,  4  Wend.  320.  633 

Where  lease  contains  covenants  to  convey  fee  on 

payment  of  specific  sum,  payment  is  not  presumed. 

Williams  v.  Woodard,  2  Wend.  487,  2O5 

Parol  proof  of  intent  of  testator  resorted  to,  to 
prove  circumstances  whereon  to  found  inferences 
or  presumptions. 

Williams  v.  Crary,  4  Wend.  443.  666 

Statutory  foreclosure  31  years  after  money  secured 
by  mortgage  fell  due,  rebuts  presumption  of  pay- 
ment arising  from  lapse  of  time. 

Jackson  v.  Slater,  5  Wend.  295,  855 

(2)  DOCUMENTARY. 

Documentary  evidence  will  be  received  in  bank  to 
supply  defective  proof  at  the  trial. 

Armstrong  v.  Percy,  5  Wend.  535,  94O 

An  instrument  void  for  usury  may  be  used  as  evi- 
dence of  collateral  facts. 

Jackson  v.  Campbell,  5  Wend.  572,  953 

Proof  of  handwriting  of  subscribing  witnesses 
shown  to  be  dead  or  out  of  court  jurisdiction,  is 
good  evidence  of  execution  of  the  instrument  with- 
out proof  of  signatures  of  the  parties. 

Lush  v.  Druse,  4  Wend.  313,  62O 

Will  of  40  years'  standing,  where  land  was  occupied 

under  it  ever  since  testator's  death,  presumed  duly 

executed  and  admissible  in  evidence  as  an  ancient 

deed,  without  proof  of  its  execution. 

Jackson  v.  Christman,  4  Wend.  277,  6O8 

Record  is  not  conclusive  when  offered  as  evidence 
to  prove  a  fact. 

Jackson  v.  Wood,  3  Wend.  27,  274 

Written  laws  or  judicial  records  of  foreign  State, 
are  proved  by  documents  properlv  authenticated 
under  state  seal  or  by  a  sworn  copy. 

Lincoln  v.  BatteUe,  6  Wend.  475,  1164 

Memoranda  of  deceased  notary,  of  demand  and 
notice,  are  prima  facie  evidence  of  the  fact. 

Butler  v.  Wright,  2  Wend.  369,  168 

After  ten  years,  written  memorandum  of  protest 
and  notice  of  non-payment,  is  admissible. 

Hart  v.  Wilson,  2  Wend.  513,  215 

Protest  by  French  officer  will  not  be  received 
without  proof  of  Code. 

Chanoine  v.  Fowler,  3  Wend.  173.  387 

Such  Code  cannot  be  proved  by  production  of 
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printed  book  admitted  to  be  conformable  to  official 
edition  of  Code.    Idem.  327 

Transcript   of  justice'  judgment  filed  in  county 

clerk's  office  and  of  the  entry  of  judgment  thereon 

by  county  clerk,  may  be  proved  by  exemplification. 

Tuttle  v.  Jackson,  6  Wend.  213.  1078 

Award  of  the  Onondaga  Commissioners  respecting 
lands  situate  in  that  county  at  the  time  of  the 
award,  may  be  exemplified  by  the  clerk  of  that 
county,  although  subsequently  included  in  the 
County  of  Cayuga. 

Jackson  v.  Tilibits,  2  Wend.  592,  843 

Where  deeds  of  lands  lying  in  two  counties  are 
recorded  in  only  one,  and  deeds  are  lost,  exemplifi- 
cations of  records  are  evidence  in  ejectment  for 
part  of  lands  lying  in  county  in  which  deeds  are  not 
recorded. 

Jackson  v.  Rice,  3  Wend.  180,  329 

Exemplification  of  letters  of  administration  from 
surrogate's  office  is  good  evidence. 

Jackson  v.  Robinson,  4  Wend.  436,  664 

The  record  of  a  private  road  laid  out  by  commis- 
sioners, designating  course,  distances  and  quantity 
of  land  taken,  is  sufficiently  definite  to  show  that 
the  road  was  intended  to  be  two  rods  wide,  and  parol 
evidence  that  such  would  be  the  result  from  the 
data  given  is  admissible. 

Herrick  v.  Stover,  5  Wend.  580,  956 

Book,  purporting  to  contain  proceedings  of  com- 
missioners of  forfeiture,  as  evidence  of  sale  by 
them,  when  admissible. 

Jackson  v.  Mitter,  6  Wend.  228.  1077 

Certificate  of  commissioners  is  no  evidence  of  ti- 
tle. Conveyance  should  be  produced.  Idem.  1O77 

Original  minutes  of  a  corporation  of  a  city  are 
competent  evidence  of  the  acts  of  the  corporation, 
without  further  proof  of  their  verity. 

Denning  v.  Roome,  6  Wend.  651.  1286 

Agent  of  Corporation  of  N.  Y.  sued  for  acts  done 
by  order  of  corporation  in  removing  obstructions 
in  a  street,  may,  in  his  individual  capacity,  avail 
himself  in  his  defense  of  the  records  of  the  Corpo- 
ration as  entered  in  the  minutes  in  relation  to  such 
street.  Idem.  1886 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Acts  and  declarations  of  agent  at  time  of  transac- 
tion are  part  of  res  gestce  and  binding  upon  princi- 
pal, otherwise  as  to  admissions  and  declarations 
made  thereafter. 

ThaUhimvr  v.  Brinckerhoff,  4  Wend.  394,     649 

In  action  against  several  executors,  admissions 

of  one  will  not  bind  the  others  but  are  admissible  in 

evidence ;  and  if  not  supported  by  evidence  to  bind 

the  others  must  be  excluded  from  the  jury. 

Forsyth  v.  Ganson,  5  Wend.  558,  948 

Parol  declarations  inadmissible  to  prove  or  dis- 
prove title  or  a  disclaimer  of  title  to  lands. 

Jackson  v.  Miller,  6  Wend.  228,  1O77 

An  admission  by  defendant  in  trover  that  prop- 
erty claimed  had  come  to  his  possession,  that  he  had 
sold  it  and  received  the  money  for  it,  is  sufficient 
evidence  of  conversion  to  maintain  trover,  with- 
out showing  demand  and  refusal. 

Everett  v.  Coffin,  6  Wend.  603,  12O9 

Admission  by  one  of  original  sureties  that  one 
signing  subsequently  assigned  as  surety  for  all  the 
makers  of  the  note,  will  not  bind  co-sureties. 

Warner  v.  Price,  3  Wend.  397,  409 

In  action  against  sheriff  for  false  return  to  second 

execution,  where  it  was  attempted  to  show  first 

execution  dormant,  admissions  of  plaintiff  in  first 

execution  inadmissible. 

Benjamin  v.  Smith,  4  Wend.  332,  687 

Admissions  of  party  under  misapprehension  of 

his  legal  rights  and  liabilities  do  not  affect  his  in- 

Moore  v.  Hitchcock,  4  Wend.  292,  613 

Declarations  of  third  person,  referred  to  by  a 

party,  are  not  evidence  against  such  party  unless 

strictly  within  the  subject-matter,  in  relation  to 

which  reference  is  made. 

Duval  v.  Covenhoven,  4  Wend.  561,  708 

(4)  PAROL  TO   CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

Where  in  lease  of  real  property  there  was  a  vari- 
ance between  description  by  metes  and  bounds  and 
by  number  of  lot,  a  practical  location  for  36  years 
under  the  latter,  is  evidence  of  mistake  in  descrip- 
tion as  to  the  other,  although  the  lots  differed  in  . 
number  of  acres. 

Lush  v.  Druse,  4  Wend.  313,  680 

Where  premises  described  by  diagram  and  dis- 
tances so  as  to  leave  a  gore  between  the  premises 
conveyed  and  the  one  bounding  it ;  held,  parol  evi- 
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dence  admissible  to  show  intent  of  the  parties  to 
cover  the  gore. 

Jackson  v.  Britton,  4  Wend.  307.  689 

Evidence  to  show  intended  grant  is  inadmissible 

where  premises  are  described  as  "  being  all  the  land 

purchased  of  the  grantor  of  A.  B.,"  and  where  deed 

is  incapable  of  location,  without  such  description. 

Jackson  v.  Parkhurst,  4  Wend.  369.  64O 

Where  policy  of  insurance  was  executed  in  blank 
thus :  "A.  B.,  on  account  of  do  make  in- 
surance," etc.,  held,  parol  evidence  of  understand- 
ing of  merchants  as  to  construction  and  meaning  of 
policy  was  inadmissible. 

Turner  v.  Burrows,  5  Wend.  541,  943 

Evidence  of  mistakes  by  arbitrators  or  to  vary 
terms  of  written  submission,  is  inadmissible. 

Efner  v.  Shaw,  2  Wend.  567,  233 

Evidence  of  partial  failure  of  consideration  of 
note  is  admissible  to  reduce  amount  of  plaintiff's  re- 
covery. 

Spalding  v.  Vandercook,  2  Wend.  431,  184 

Evidence  that  note  was  delivered  as  an  escrow 

and  fraudulently  put  in  circulation,  is  admissible, 

and  when  the  fact  is  shown,  holder  must  prove  that 

he  came  f  airly  by  the  note  and  paid  value. 

Vallett  v.  Parker,  6  Wend.  615,  1313 

Officer's  return  on  an  execution  is  not  conclusive 
evidence  of  satisfaction,  and  plaintiff  may  show 
sale  subsequently  set  aside. 

Dubois  v.  Dubois,  2  Wend.  417,  1 79 

Evidence  of  possessions  of  settlers  on  adjacent 

tracts  in  reference  to  a  division  line,  attempted  to  be 

shown  as  recognized  by  one  of  the  parties  to  a  suit, 

is  admissible. 

Rockwell  v.  Adams,  6  Wend.  467,  1161 

Where  deed  is  set  up  by  stranger  against  grantor, 
as  outstanding' title,  grantor  not  estopped  to  show 
that  it  was  never  delivered. 

Jackson  v.  Perkins,  2  Wend.  308,  14O 

Where  a  party  contracts  to  deliver  portable  arti- 
cles on  or  before  certain  day,  and  no  place  of  de- 
livery is  specified,  the  law  fixes  such  place,  and 
parol  evidence  of  agreement  at  time  of  making  con- 
tract designating  such  a  place  is  inadmissible. 

La  Farge  v.  Rickert,  5  Wend.  187,  817 

Warranty  of  quality  should  be  stated  in  memo- 
randum of  sale,  and  parol  evidence  is  inadmissible 
to  take  case  out  of  the  Statute  of  Frauds. 

Peltier  v.  Collins,  3  Wend.  459,  432 

(5)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS 

EVIDENCE  IN  OTHER  ACTIONS. 
A  judgment  of  court  of  general  jurisdiction  is 
conclusive  in  all  other  States  as  between  the  parties, 
unless  it  appear  by  record  that  defendant  was  not 
served  with  process  or  did  not  appear  in  person  or 
by  attorney. 

Shumway  v.  Stillman,  6  Wend.  447,  1154 

Slarhuck  v.  Murray,  5  Wend.  148,  8O3 

The  record  as  to  the  latter  facts  may  be  disproved. 
Idem.  803 

Record  of  judgment  of  sister  State,  stating  defend- 
ant appeared  by  attorney,  is  evidence  of  that  fact 
until  contradicted. 

Shumway  v.  Stillman,  6  Wend.  447,  1154 

That  two  persons  hold  different  parcels  of  what 
was  once  an  undivided  tract,  both  deriving  title 
from  same  source,  constitutes  no  privity  of  estate, 
and  testimony  of  deceased  witness  at  trial  of  eject- 
ment against  one,  is  inadmissible  in  ejectment 
against  the  other. 

Jackson  v.  Crissey,  3  Wend.  251,  355 

Sentence  of  foreign  Court  of  Admiralty  condemn- 
ing property,  is  conclusive  to  change  the  property, 
but  only  prima  facie  evidence  of  facts  upon  which 
condemnation  rests. 

Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64,  52 

An  inquisition  taken  under  a  writ  de  lunqtico  in- 
QUirendo  is  admissible,  though  not  conclusive  evi- 
dence to  prove  lunacy  of  obligor  in  action  of  debt 
on  bond. 

Hart  v.  Deamer,  6  Wend.  497,  1172 

Record  of  former  recovery  in  action  between 
same  parties  on  note,  is  sufficient  evidence  to  estab- 
lish the  fact  of  demand  and  notice. 

Wright  v.  Butler,  6  Wend.  284,  1O9  7 

Where  party  has  no  opportunity  to  plead  former 

verdict  as  an  estoppel,  the  record  may  be  given  in 

evidence  and  is  conclusive.    Idem.  1O97 

One  not  a  party  to  proceedings  cannot  be  bound 

thereby. 

Van  Bokkelin  v.  Ingersott,  5  Wend.  315,       863 
Certificate  of  justice's  judgment  to  be  competent 
on  the  trial  of  a  cause,  must  show  that  justice  had 
jurisdiction  both  of  person  and  subject-matter. 

Benn  v.  Borst,  5  Wend.  292,  854 
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Action  will  not  lie  here  on  foreign  judgment  in 
justice'  court,  unless  statute  organizing  such  court 
be  shown,  and  proceedings  in  such  court  appear  to 
be  conformable  to  statute  and  subject-matter  of 
suit  within  jurisdiction  of  such  court. 

Thomas  v.  Robinson,  3  Wend.  267,  361 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 

ISSUES. 

See  SLANDER  AND  LIBEL. 

In  action  of  covenant  for  rent  seeking  to  charge 
defendant  as  assignee,  execution  of  lease  and  pos- 
session of  defendant  is  prima  facie  evidence. 

Williams  v.  Woodard,  2  Wend.  487,  2O5 

Defendant  may  prove  that  he  is  not  assignee  and 
that  the  estate  under  lease  ceased  before  his  entry. 
Idem.  2O5 

Evidence  of  death  of  lessee,  who  held  only  life  es- 
tate, previous  to  defendant's  entry,  is  admissible. 

Idem.  2O5 

Where  payment  is  condition  precedent  to  per- 
formance of  covenant  to  convey  land,  waiver  of 
condition  cannot  be  given  in  evidence  in  support 
of  declaration  for  breach  of  covenant  averring  per- 
formance. 

Baldwin  v.  Munn,  3  Wend.  399,  1 73 

Anyone  affected  by  deed  may  question  its  validity 
and  show  that  it  was  not  in  lact  duly  executed  or 
delivered. 

Jackson  v.  Perkins,  2  Wend.  308,  14O 

In  action  against  administrator  by  creditor  plaint- 
iff is  not  concluded  by  inventory  as  to  value  of  the 
goods. 

Wtiloughby  v.  McClure,  2  Wend.  608,  249 

Discharge  under  Act  Abolishing  Imprisonment 

for  Debt  may  be  given  in  evidence  under  general 

issue,  though  there  be  variance  between  discharge 

pleaded  and  that  produced  on  the  trial. 

Bradley  v.  Field,  3  Wend.  272,  363 

Notice  with  plea  of  general  issue  does  not  limit 
defense  to  matter  contained  in  it,  if  no  notice  was 
necessary. 

Fulton  B'k  v.  Stafford,  2  Wend.  483,  2O3 

Evidence  of  usury  admissible  under  general  issue. 
Idem.  2O3 

To  support  defense  of  insurers  founded  on  breach 
of  warranty  against  illicit  trade  where  vessel  con- 
demned in  foreign  port,  insurers  must  prove  exist- 
ence of  laws  alleged  to  be  violated  upon  which  con- 
demnation is  founded. 

Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64,  52 

General  evidence  of  national  character  prima  fa- 
cie sufficient  on  warranty  of  nationality.  Idem.  52 
Transfer  of  an  estate  to  which  a  privilege  granted 
by  lease  is  appurtenant,  is  sufficient  evidence  to 
charge  him  acquiring  the  principal  estate  with  rent 
as  assignee  of  interest  conveyed  by  lease. 

Provost  v.  Colder,  2  Wend.  517,  216 

Recovery  by  plaintiif  is  not  conclusive  evidence 
of  probable  cause  in  action  against  him  for  mali- 
cious prosecution. 

Burt  v.  Plow,  4  Wend.  591,  718 

In  action  of  mal.  pros,  evidence  of  proof  adduced 
on  trial  of  cause  complained  of  as  malicious  is  in- 
admissible to  show  probable  cause. 

Burtv.  Place,  4  Wend.  591,  718 

Evidence  of  money  paid  offered  by  plaintiff  to  re- 
but claim  set  up  by  defendant,  is  admissible,  though 
no  charge  of  money  is  contained  in  bill  of  particu- 
lars delivered  by  plaintiff, 

Brown  v.  Denison,  2  Wend.  593,  243 

Evidence,  that  one's  name  was  being  continually 
indorsed  by  another  with  his  knowledge  and  that  he 
never  disavowed  such  acts,  is  admissible  to  show  au- 
thority to  indorse  where  defense  of  forgery  set  up 
in  action  against  such  indorser. 

Weed  v.  Carpenter,  4  Wend.  219,  587 

In  action  by  surety  for  money  paid  in  behalf  of 
principal,  evidence  that  surety  has  conveyed  land 
in  satisfaction  of  debt  is  admissible. 

Bonney  v.  Seeley,  2  Wend.  481,  203 

In  action  for  price  of  chattel  sold  for  stipulated 
sum  in  case  of  breach  of  warranty  or  fraud,  defend- 
ant may  give  in  evidence  in  reduction  of  amount 
claimed,  the  true  value  of  the  article. 

WAttister  v.  Reab,  4  Wend.  483,  681 

EXECUTION. 

See  ARREST,  FALSE  IMPRISONMENT,  SHERIFF  AND 
CONSTABLE,  etc. 

Where  on  the  sale  of  property  under  a  ft.  fa.  a 
plaintiff  inadvertently  bids  a  sum  less  than  the 
amount  of  his  execution,  the  sale  on  his  application 
will  be  set  aside,  and  a  re-sale  ordered. 

Ontario  Bank  v.  Lansing,  2  Wend.  260,        122 
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Sheriff's  consent  to  sale,  by  defendant,  of  goods 
levied  upon  by  execution,  will  not  devest  title  of  pur- 
chaser under  previous  sale  by  defendant. 

Frost  v.  Hill,  3  Wend.  386,  405 

Fn  cases  where  party  is  subject  to  imprisonment, 
justice's  execution  may  be  against  goods  and  person 
in  same  process. 

Taylor  v.  Fuller,  3  Wend.  403,  411 

Oath  not  necessary  to  issuing  of  execution  where 

party  liable  is  either  freeholder  nor  has  a  family. 

Idem.  411 

Where  oath  is  necessary  it  must  be  made  while 

parties  are  yet  before  justice.    Idem.  4J 1 

Executions  of  C.  P.  cannot  run  beyond  their  own 

counties. 

People  v.  Van  Eps,  4  Wend.  387,  646 

Regular  process  from  court  having  jurisdiction 

of  subject-matter  protects  ministerial  officer,  but 

not  the  party  who  wantonly  takes  execution  upon 

satisfied  judgment  and  sells  property  of  defendant. 

McGuinty  v.  Herrick,  5  Wend.  240,  836 

Party  sued  with  constable  for  taking  property 

cannot  plead  that  he  acted  "  in  aid  or  assistance  or 

by  command  of  constable  "  where  be  turned  such 

property  out  and  directed  constable  to  take  it. 

Merrill  v.  Near,  5  Wend.  237,  835 

Purchaser  under  execution  sale  of  lands  and  tene- 
ments has  only  a  lien  thereon  until  expiration  of 
one  year  from  sale. 

Everetson  v.  Saivyer,  2  Wend.  507,  212 

If  parties  or  their  property  be  within  the  county, 
district  attorney  is  to  collect  fines  and  recognizances 
by  execution. 

People  v.  Van  Eps,  4  Wend.  387,  646 

Where  A,  being  sued  by  B,  sets  off  judgment  due 
from  B  and  has  balance  satisfied  in  his  favor,  the 
first  judgment  against  B  is  extinguished  only  to  an 
amount  equal  to  that  sot  off  to  balance  B's  demand, 
and  execution  may  be  issued  on  first  judgment  for 
the  balance. 

Doty  v.  Riissell,  5  Wend.  129,  796 

Delay.— Execution  held  dormant  and  fraudulent 
where  proceedings  were  delayed  from  March  until 
December. 

Beiijam in  v.  Sm ith,  4  Wend.  332,  62  7 

Where  property,  after  levy,  is  left  in  defendant's 
possession  under  orders  from  plaintiff  to  sheriff  to 
suspend  proceedings  until  further  directions  from 
plaintiff,  purchaser  for  valuable  consideration  from 
defendant  acquires  good  title  and  may  maintain 
trespass  against  sheriff  for  a  subsequent  taking. 

Hickok  v.  Coates,  2  Wend.  419,  ISO 

Exemption. — Written  memorandum,  made  by  cap- 
tain of  company,  of  application  for  enrollment  of 
horse  under  militia  laws,  is  sufficient  to  exempt  it 
from  seizure. 

Shields  v.  Oraney,  3  Wend.  274,  363 

Fraud.— Where  bond  and  warrant  is  taken  and 
j  udgment  entered  thereon  to  cover  future  advances, 
if  execution  is  issued  for  more  than  is  actually 
due  it  is  fraudulent  and  subjects  plaintiff  to  penal- 
ty given  by  Statute  of  Frauds  if  intentionally  done. 
Sheriff's  sale  at  grossly  inadequate  sum  was  set 
aside  as  fraudulent  where  portion  of  premises  could 
have  been  sold  separately,  and  probably  would  have 
brought  more  than  enough  to  satisfy  execution. 

Groff  v.  Jones,  6  Wend.  522  1181 

Issuing.— Execution  cannot  issue  until  after  record 
of  judgment  is  filed. 

Marvin  v.  Herrick,  5  Wend.  109,  789 

Ca.  sa.  with  term  intervening  between  its  teste 
and  return  is  irregular. 

Gibbons  v.  Larcom,  3  Wend.  303,  375 

Levy.— What  acts  necessary  to  constitute  levy  un- 
der. 

Beekman  v.  Lansing,  3  Wend.  446,  427 

Priority.— Execution  against  a  firm  levied  on  firm 
property  takes  precedence  over  execution  against 
one  of  its  members,  though  the  latter  levied  first. 

Dunham  v.  Murdock,  2  Wend.  553,  229 

Privilege.— Rights  of  party  suing  out  execution 
are  in  noway  prejudiced  by  a  discharge  from  arrest 
on  ground  of  privilege,  and  after  privilege  ceases, 
game  writ  may  be  served  and  a  new  execution  is- 
sued. 

Humphrey  v.  Gumming,  5  Wend.  90,  782 

Ratificatirm, — Where  notes  were  taken  on  execu- 
tion indorsed  by  officer  as  satisfied,  and  demanded 
by  plaintiff ;  held,  a  ratification  of  officer's  acts  and 
plaintiff  can  recover  against  him  in  assumpsit  on 
money  counts. 

Ttmntend  r.  O?in,  5  Wend.  207,  824 

Renewal.— Clerk  is  authorized  to  renew  execution 
issued  by  him  or  to  issue  a  further  execution. 

Jackson  v.  Page,  4  Wend.  585,  716 

A  renewal  of  execution  need  not  be  signed  by  a 
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justice,  any  mem.  In  justice's  handwriting  accom- 
panied by  a  redelivery  to  the  constable  is  sufficient. 

Preston  v.  Leavitt,  6  Wend.  663,  123O 

Return. — Officer  who  has  returned  on  cap.  ad  sat. 

that  he  has  received  the  amount  in  full  not  allowed 

to  impeach  it  by  showing  that  what  he  received 

were  notes  taken  as  security  against  escape. 

Townsend  n.  (jlin,  5  Wend.  207,  824 

In  return  to  execution,  land  sold  need  not  be  par- 
ticularly described. 

Jackson  v.  Walker,  4  Wend.  462,  673 

Sheriff  who  returns  nuUa  bona  after  levy  on  prop- 
erty, assumes  responsibility  of  proving  property 
out  of  defendant  and  he  is  put  to  such  proof  on 
plaintiff's  showing  defendant  in  execution  to  be  in 
possession  of  goods. 

Maqne  v.  Seymour,  5  Wend.  309,  86O 

Execution  on  justice'  judgment  for  sum  exceed- 
ing §50  returnable  in  60  instead  of  90  days  is  void  on 
its  face. 

Too/  v.  Benttey,  5  Wend.  276,  848 

Satisfaction.—  Perpetual  stay  of  execution  or- 
dered on  application  of  bona  fide  purchaser  of  lands 
bound  by  judgment,  where  it  appears  an  execution 
had  been  previously  issued  and  personal  property 
of  defendant  leved  on  to  an  amount  sufficient  to  sat- 
isfy the  judgment. 

Wood  v.  Torrey,  6  Wend.  562,  1194 

Second  Execution. — Where  judgment  obtained  in 
debt  on  bond  conditioned  to  pay  annuities,  execu- 
tion may  issue  for  subsequent  arrears  without  sci. 
fa. 

Wood  v.  Wood,  3  Wend.  454,  43O 

Second  fl.  fa.  cannot  issue  until  after  return  of 
previous  execution. 

Cumpston  v.  Field,  3  Wend.  382,  4O3 

Where  plaintiff  directs  his  execution  for  a  less 
amount  than  is  due,  he  cannot  issue  another  execu- 
tion for  the  balance. 

People  v.  Onondaga  C.  P.,  3  Wend.  331,  385 
Variance.— A  slight  variance  between  execution 
and  judgment  as  to  amount  of  recovery  will  not 
affect  title  of  purchaser  under  execution  sale. 

Jackson  v.  Page,  4  Wend.  485,  716 

What  may  be  sold  on  execution.— Judgment  at  law 
is  a  lien  on  interest  of  a  cestui  que  trust,  and  it  may 
be  sold  on  execution  where  cestui  que  trust  has 
whole  beneficial  interest  and  trustee  only  a  naked 
title. 

Jackson  v.  Bateman,  2  Wend.  570,  235 

Jackson  v.  Walker,  4  Wend.  462,  673 

Interest  of  lessee  of  term  of  years  is  a  chattel  real 
and  may  be  sold  on  execution,  and  purchaser  has 
only  a  lien  thereon  until  expiration  of  one  year  from 
sale,  and  lessee  is  entitled  to  rent  accruing  before 
that  time. 

Evertson  Sawyer,  2  Wend.  507,  212 

Where  it  is  a  condition  in  lease  of  personal  prop- 
erty that  lessee  shall  not  remove  it  from  certain 
premises,  a  removal  will  work  a  forfeiture  and  les- 
see thereafter  has  no  interest  subject  to  levy  and 
sale  on  execution. 

Otis  v.  Wood,  3  Wend.  498,  446 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

See  COSTS. 

All  executors  must  join  in  suit,  though  some  re- 
nounce. 

Bodle  v.  Hutee,  5  Wend.  313,  861 

Moneys  arising  from  sale  of  real  estate  in  another 
State,  not  assets  in  hands  of  executors  here. 

Peck  v.  Mead,  2  Wend.  470,  199 

Administrators  cannot  retain  moneys  from  cred- 
itors to  apply  on  contract  for  purchase  of  land,  the 
vendors  having  annulled  the  contract. 

Harmon  v.  Durham,  3  Wend.  367,  398 

Personal  property  bequeathed  to  widow  will  be 
applied  to  payment  of  debts  before  land  devised,  is 
chargeable. 

Rogers  v.  Rogers,  3  Wend.  503,  448 

Nothing  but  express  directions  or  plain  manifes- 
tation of  intention  will  exonerate  personal  estate 
in  preference  to  real  estate.  Idem.  448 

Executor  becomes  trustee  for  devisees  and  credit- 
ors, when  personal  estate  found  insufficient  to  pay 
debts  of  testator,  and  he  cannot  sell  testator's  real 
estate  on  personal  judgment  and  himself  become 
the  purchaser.  Idem.  448 

Executor  omitting  to  take  out  letters  at  the  same 
time  with  his  co-executors  may  afterwards  take 
them  out,  even  though  he  should  renounce  after 
death  of  others  who  proved  the  will. 

Judson  v.  Gibbons,  5  Wend.  224,  83O 

WEND.  2,  3,  4,  5,  6 
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Executors,and  administrators  are  personally  liable 
for  a  tax  imposed  upon  them  in  their  representa- 
tive capacity  when  no  property  of  testator  or  intes- 
tate can  be  found. 

Williams  v.  Holden,  4  Wend.  223,  589 


FALSE  IMPRISONMENT. 

Misnomer  in  warrant  of  arrest  subjects  actors  to. 
Scott  v.  Ely,  4  Wend.  555,  7O6 

In  false  imprisonment  plaintiff  producing  war- 
rant under  which  arrest  was  made,  is  concluded  by 
facts  contained  therein  until  he  proves  the  con- 
trary. Idem.  7O6 

Action  lies  against  officer  and  complainant  where 
they  combine  to  and  do  extort  money  from  party 
accused  in  criminal  prosecution  by  operating  on  his 
fears,  although  party  is  in  cust9dy  of  officer,  on  ar- 
rest under  a  warrant  regularly  issued. 

Holley  v.  Mix,  3  Wend.  350,  398 

Though  judgment  be  erroneous,  if  points  relied 
upon  in  action  for  false  imprisonment  are  discussed 
and  judicially  decided  at  trial,  plaintiif  is  protected 
in  issue  of  execution. 

Brown  v.  (Jrowl,  5  Wend.  298,  856 

Where,  in  false  imprisonment  against  two,  several 
damages  are  given,  plaintiff  may  cure  irregularity 
by  entering  nol.  pros,  against  one,  and  taking  judg- 
ment against  the  other. 

Holley  v.  Mix,  3  Wend.  350,  392 

Officer  of  County  of  G.  cannot  arrest  an  offender 
in  county  of  M.  for  offense  committed  in  County  of 
N.,  and  imprison  such  offender  in  County  of  G. 

Green  v.  Rumsey,  2  Wend.  611,  25O 

A  justice  of  the  peace  is  not  liable  in  an  action  of 
false  imprisonment  for  issuing  a  warrant  without 
oath  against  a  freeholder, where  it  is  not  shown  that 
he  acted  mala  fide. 

Rogers  v.  Mulliner,  6  Wend.  597, 

Officer  sued  for  official  act  not  entitled  to  benefit 
of  Statute  for  More  Easy  Pleading  in  Certain  Suits, 
unless  act  done  in  obedience  of  warrant  issued  from 
court  having  jurisdiction. 

Green  v.  Rumsey,  2  Wend.  611,  25O 

FENCES. 

Where  cattle  are  feeding  on  commons,  owner  of 
crops  is  bound  to  fence  against  them,  or  he  cannot 
maintain  trespass. 

Holladay  v.  Marsh,  3  Wend.  142,  315 

Where  one  owner  removes  his  division  fence  after 
due  notice  to  adjoining  owner,  the  parties  are  re- 
mitted to  their  common  law  rights,  and  the  owner 
of  cattle  is  then  obliged  to  keep  his  cattle  on  his 
own  premises,  and  trespass  lies  for  his  failure  so  to 
do. 

Idem.  315 

FORMER  ADJUDICATION. 

Damages  to  adjoining  premises  resulting  from 
want  of  skill  in  laying  foundation  of  a  house,  are 
proper  subjects  of  set-off  in  action  for  breach  of 
covenant  in  agreement  to  build  partition  wall  and 
submit  damages  and  compensation  to  arbitrators : 
and  such  damages  being  once  submitted  to  jury  and 
passed  upon,  subsequent  action  cannot  be  brought 
therefor. 

Skelding  v.  Whitney,  3  Wend.  154,  32O 

Where  record  of  former  suit  is  produced  in  bar,  it 
must  appear  affirmatively  from  the  record  itself, 
that  the  matter  in  question  was  directly  in  issue  iu 
the  former  proceedings. 

Jackson  v.  Wood,  3  Wend.  27,  274 

Where  ejectment  is  brought  by  one  claiming 
through  deed  from  A,  against  one  claiming  from 
purchaser  under  execution  on  judgment  in  suit 
against  A  and  others,  as  heirs  and  devisees,  record  of 
former  proceedings  which  shows  a  general  judg- 
ment against  such  defendants,  but  no  sale  of  the 
particular  lot  in  question,  is  no  bar. 

Idem  274 

Where  a  judgment  as  set-off  is  submitted  to,  and 
passed  upon  by  a  jury,  whether  allowed  or  not,  it  is 
extinguished ;  and  to  take  a  case  out  of  this  rule,  it 
must  be  affirmatively  shown  that  the  claim  submit- 
•ted  as  a  set-off,  could  not  legally  be  allowed  by  the 
Jury. 

McQuinty  v.  Herrick,  5  Wend.  240,  836 

To  show  matter  to  be  res  judicata  in  Court  of 
Chancery,  exemplification  of  bill,  answer  and  de- 
cree is  sufficient  evidence  in  court  of  law  without 
showing  actual  enrollment  of  decree, 

Winans  v.  Dunham,  5  Wend.  47,  766 

.  2,  3,  4,  5,  6. 


FORMER  SUIT  PENDING. 

Pendency  of  two  suits  for  same  cause  of  action, 
cannot  be  pleaded  in  abatement  of  each  other.unless 
commenced  at  same  time. 

Haight  v.  Holley,  3  Wend.  258,  358 

FRAUD   AND    FRAUDULENT  CON- 
VEYANCES. 

A  fraudulent  representation  made  by  obligee  to 
obligor  of  a  bond  as  an  inducement  to  the  latter  be- 
coming bound,  is  no  defense  at  law  to  an  action  on 
the  bond. 

Stevens  v.  Judson,  4  Wend.  471,  676 

Actual  fraud  in  conveyance  may  be  shown  by 
subsequent  creditor,  also  by  purchaser  for  valuable 
consideration. 

Wadsworth  v.  Haven,  3  Wend.  411,  414 

Sale  of  chattels  is  fraudulent  as  to  creditors, when 
possession  remains  in  vendor,  except  in  special  cases 
to  be  shown  to  and  approved  by  the  court. 

Jennings  v.  Carter,  2  Wend.  446,  19O 

That  vendee  has  not  a  farm  or  forage  to  keep  cat- 
tle on,  is  insufficient  excuse  for  their  remaining  in 
vendor's  possession.  Idem.  19O 

A  creditor  amply  secured  at  the  time  by  mortgage 
on  debtor's  property,  on  whose  advice  and  procure- 
ment a  settlement  was  made  by  debtor  to  his  chil- 
dren, cannot  afterwards  ask  to  have  part  of  estate 
so  conveyed,  applied  to  the  residuum  of  his  debts  on 
sale  of  lands  covered  by  his  mortgage. 

Pell  v.  Tredwell,  5  Wend.  661,  985 

Bill  of  sale  by  tavern-keeper  and  lease  to  his 
brother,  both  vendor  and  lessee  in  possession,  when 
fraudulent  and  when  not,  see, 

Archer  v.  Hubbcll,  4  Wend.  514,  691 


GUARANTY. 

Guaranty  of  collection  of  note  can  only  be  en- 
forced in  name  of  person  with  whom  the  contract  is 
made. 

Lamourieux  v.  Heirit,  5  Wend.  307,  859 

If  suit  be  commenced  against  principal  debtor 
within  3  months  after  note  falls  due,  guarantee  can- 
not defend  on  ground  of  laches ;  so  held  where  prin- 
cipal debtor  was  insolvent.  Idem.  859 

Where  counsel  on  trial  of  cause  delivers  to  a  wit- 
ness a  contract  of  guaranty  made  by  him  to  coun- 
sel's client,  with  instructions  to  destroy  it,  on  its  de- 
struction guarantor  is  discharged. 

Merchants'  B'k  v.  Spicer,  6  Wend.  443,       1153 

GUARDIAN  AND  WARD. 

There  can  be  no  guardianship  in  socage  of  lands 
granted  since  July  4, 1776 ;  all  lands  are  allodial  and 
not  feudal. 

Combs  v.  Jackson,  2  Wend.  153,  84 

Under  common  law,  in  absence  of  guardian  in 
socage,  father  was  guardian  by  nature  and  had  con- 
trol of  person  only.  Idem.  84 

Under  our  statute  of  descents,  all  the  children  are 
heirs  apparent  of  father,  and  he  is  entitled  to  guard- 
ianship of  their  persons,  untill  they  arrive  at  the  age 
of  21,  or  marry.  Idem.  84 

On  descent  of  land  to  children  from  their  mater- 
nal relations,  father  takes  rents  and  profits  as  guard- 
ian in  socage,  until  their  arrival  at  the  age  of  14 
years,  and  until  another  guardian  is  appointed. 

Idem.          .  84 

Guardians  must  keep  trust  funds  invested  ;  and 
upon  failure  to  invest  such  funds,  they  are  charge- 
able with  interest  after  six  months  from  their  re- 
ceipt. 

De  Peyster  v.  Clarkson,  2  Wend.  77,  57 


HIGHWAYS. 

The  public  acquires  an  interest  in  a  public  road 
laid  out  through  owner's  land  by  his  consent.though 
there  be  no  writing  to  pass  owner's  title.  1 159 

Noyes  v.  Chapin,  6  Wend.  461, 
Power  given  by  statute  to  take  lands  for  laying 
out  and  widening  streets,  includes  power  to  remove 
buildings. 

Patchinv.  Brooklyn,  2  Wend.  377,  165 

Payment  of  assessment  of  damages  of  the  owners 
of  lands  through  which  the  road  is  laid,  is  not  a  con- 
dition precedent  to  the  right  to  open  a  road. 

Case  v.  Thompson,  6  Wend.  634,  122O 

Sixty  days  notice  to  the  owner  of  land  must  be 

given  before  proceedings  to  open  a  road,  in  case  of 
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alteration  by  judges :  as  when  it  is  originally  laid 
out  by  commissioners.    Idem.  122O 

Actual  notice  must  be  shown  in  all  cases. 

Idem.  1220 

Where  party  obtains  a  right  to  a  private  road  two 
rods  wide,  the  owner  of  the  land  through  which  it 
runs  must  build  his  fences,  so  that  it  will  be  full  two 
rods  wide  in  every  place. 

Herrick  v.  Stover,  5  Wend.  580,  956 

If  the  party  permits  fences  to  be  otherwise  built 
without  objection,  or  if  apprised  that  damages  were 
assessed  in  reference  to  fences  as  located,  he  will  be 
deemed  to  have  assented  thereto.  Idem.  956 

Owner's  consent  to  widen  street  in  village  of  Roch- 
ester, although  the  expense  of  removing  his  build- 
ing will  cost  more  than  $100,  does  not  confer  juris- 
diction upon  trustees. 

Stan-  v.  Tr.  of  Rochester,  6  Wend.  564,        1195 

Under  the  "  Act  relative  to  Turnpike  Companies," 
two  only  of  the  appraisers  may  act,  all  need  not 
meet. 

Van'Steeribergh  v.  Bigelow,  3  Wend.  42,       279 

Inquisition  by  appraisers,  conclusive  as  to  facts 
stated.  Idem.  279 

Where  they  appear  to  have  had  jurisdiction,  their 
proceedings  not  inquired  into  collaterally. 

Idem.  279 

Jury  to  make  assessment  of  damages  for  property 
taken  for  widening  street,  may  be  impaneled  at 
any  time  before  return  of  precept,  and  may  be  in- 
habitants of  the  place. 

Patchin  v.  Tr.  of  Brooklyn,  2  Wend.  377,       165 

Where  street  was  widened  from  40  to  60  feet  in 
New  York  City,  without  any  legal  steps  being  taken 
to  devest  title  of  owners :  held,  public  use  for  nine- 
teen years  gave  right  to  public  to  use. 

Denning  v.  Roome.  6  Wend.  651,  1226 

HUSBAND  AND  WIFE. 

Wife  cannot  be  a  party  to  a  submission  to  arbitra- 
tion without  her  husband ;  and  cannot  bind  herself 
by  note  to  secure  award. 

Rumsey  v.  Leek,  5  Wend.  20,  .  757 

Husband  not  liable  for  services  rendered  on  sepa- 
rate estate  of  wife,  credit  having  been  given  to  her. 
Stammers  v.  Macomb,  2  Wend,  454,  193 

The  lands  of  a  feme  covert,  or  her  right  of  dower 
in  husband's  lands,  are  not  her  separate  estate.with- 
in  the  meaning  of  the  rule,  making  her  contracts, 
in  relation  thereto,  binding. 

Martin  v.  DweUy,  6  Wend.  9,  10O1 

Where  husband  gives  bond  to  secure  separate 
maintenance  of  wife,  on  agreement  to  live  separate, 
return  of  wife  avoids  agreement  and  bond,  and 
bond  is  not  revived  by  subsequent  abandonment  of 
the  husband  by  the  wife. 

Shelthar  v.  Gregory,  2  Wend.  422,  181 

Wife  may  act  as  agent  of  her  husband  and  a  subse- 
quent acknowledgment  or  ratification,  is  evidence 
of  original  authority. 

Hopkins  v.  Mottinieux,  4  Wend.  465,  674 

Deed  of  lands  executed  by  a  feme  covert  with  her 

husband,  but  not  acknowledged  by  her  pursuant 

to  statute,  where  consideration  money  is  paid,  is 

not  such  agreement  to  convey  as  will  be  enforced 

against  her  heirs  by  decree  for  specific  performance. 

Martin  v.  DweUy,  6  Wend.  9,  1OO1 


IMPRISONMENT. 

See  FALSE  IMPRISONMENT. 

After  escape,  imprisonment  is  no  longer  a  satis- 
faction; and  plaintiff  is  remitted  to  his  former 
rights. 

McGuinty  v.  Herrick,  5  Wend.  240,  836 

Imprisonment  of  defendant  on  justice's  execu- 
tion is  a  satisfaction  of  judgment  while  it  continues, 
and  may  be  pleaded  in  bar  to  action  on  bond  by  de- 
fendant and  surety  to  stay  execution. 

Sunderland  v.  Loder,  5  Wend.  58,  771 

Justices  of  peace  may  commit  mother  of  bastard 
child  to  prison  for  refusing  to  discover  putative 
father. 

Scott  v.  Ely,  4  Wend.  555,  7O6 

Defendant  in  justice's  judgment  is  entitled  to  dis- 
charge after  imprisonment  for  30  days,  if  he  has  a 
family  and  is  not  a  freeholder,  though  imprisoned 
on  execution  issued  from  county  clerk's  office  after 
transcript  filed  therein. 

Brooks  v.  French,  5  Wend.  568,  955 

Imprisonment  of  defendant  on  ca.  sa.  is  no  dis- 
charge of  the  surety  on  recognizance  to  prosecute 
writ  of  error. 

Mitchell  v.  Thorp,  5  Wend.  287,  852 
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INDEMNITY. 

Where  indemnity  against  costs  is  given  to  lessee 
in  ejectment,  he  is  entitled  to  recover  only  amount 
actually  paid. 

Campbell  v.  Jones,  4  Wend.  306,  618- 

Warrantydeed  having  been  given  simultaneously 
with  bond  of  indemnity  will  not  vary  construction 
of  covenants  in  the  latter. 

Luddington  v.  Pulver,  6  Wend.  404,  1139 

A  bond  with  conveyance,  covenanting  to  indem- 
nify and  save  harmless  the  obligee  against  all  ac- 
tions for  recovery  of  the  land  and  all  expenses  in 
consequence  thereof,  is  an  indemnity  only  against 
lawful  claim,  and  a  breach  assigning  the  bringing 
of  a  suit  without  alleging  title  in  party  prosecuting 
will  not  give  right  to  recover.  Idem.  1130 

Where  bond  and  warrant  were  executed  to  in- 
demnify plaintiff  as  indorser  of  defendant,  and 
judgment  recovered  thereon,  and  afterwards  com- 
mittee was  appointed  for  defendant  and  obtained 
feigned  issue  to  try  the  question  whether  defendant 
was  of  sound  mind  at  time  of  making  bond,  which 
was  found  against  committee;  held,  he  was  liable  to 
pay  to  plaintiff  costs  and  expenses  of  such  trial. 

Hart  v.  Dea mer,  6  Wend.  537,  118» 

Where  there  is  a  covenant  to  pay  an  insurance 
company  one  half  of  sum  recovered  against  it  by 
insured  on  cargo  of  captured  vessel,  and  insurance 
company  receives  indemnity  under  treaty  with  gov- 
ernment of  captors,  court  of  equity  will  compel 
payment  of  moiety  of  sum  received. 

Wood  v.  Young,  5  Wend.  620,  971 

Contract  to  indemnify  agents  for  all  damages,  &c., 
arising  from  any  lawsuit  which  was  or  might  be 
brougnt,  etc.,  entitled  agents  to  recover  for  award 
made  against  them  6  months  before  such  contract 
to  indemnify. 

HUl  v.  Packard,  5  Wend.  375,  883 

INDICTMENT. 

In  indictment  for  perjury,  it  is  only  necessary  to 
state  the  substance  of  the  offense  and  name  of 
court,  with  simple  averment  of  court's  authority  to 
administer  path  and  averment  of  falsity  of  defend- 
ant's assertions. 

People  v.  Phelps,  5  Wend.  9,  753 

If  charged  to  have  been  committed  by  insolvent, 
accompanying  affidavit  need  not  set  forth  inven- 
tory. Idem.  753 
Indictment  charging  defendant  with  conspiracy 
with  others  unknown  not  improper,  though  in  fact 
others  were  known. 

People  v.  Mather,  4  Wend.  229,  591 

Indictment  need  not  state  means  intended  nor 

overt  acts  relied  on.    Idem.  591 

What  is  necessary  in  indictment  for  perjury  in 

taking  of  oath  by  insolvent.    See, 

People  v.  Warner,  5  Wend.  271,  847 

If  justice  refuses  adjournment  asked  by  defend- 
ant, because  defendant  refuses  to  pay  his  fees  for 
drawing  the  bond,  he  is  liable  to  indictment  for  a 
misdemeanor. 

People  v.  Calhoun,  3  Wend.  420,  41 7 

One  good  count  will  sustain  a  conviction  under 
indictment. 

Kane  v.  People,  3  Wend.  363,  396 

Indictment  stating  offense  committed  in  Town  of 
S.,  without  stating  county,  is  sufficient. 

Vanderwerker  v.  People,  5  Wend.  530,          939 

INFANT. 

Trespass,  not  case,  lies  against  infant  for  willfully 
and  intentionally  overdriving  a  horse  hired  by  him. 
Campbell  v.  Stakes,  2  Wend.  137,  78 

Acts  on  infant's  part,  amounting  to  election  to 
disaffirm  contract  of  hiring,  entitles  owner  to  imme- 
diate possession.  Idem.  78 
Judgment  of  non  pros,  by  infant  defendant  set 
aside  because  he  defended  by  attorney  instead  of 
guardian. 

Comstock  v.  Carr,  6  Wend.  526,  1 182 

Ratification  of  infant's  contract  should  be  equiva- 
lent to  a  new  contract. 

Goodsell  v.  Myers,  3  Wend.  479,  439 

Note  of  infant  is  voidable,  not  void,  and  may  be 
affirmed  after  infant  comes  of  age.    Idem.          439 
Infants  are  liable  for  torts. 

Bullock  v.  Babcock,  3  Wend.  391,  4O6 

Express  promise  need  not  be  proved  to  render  in- 
fant liable  for  necessaries.  Contra,  with  contract 
for  other  than  necessaries. 

Gay  v.  Ballon,  4  Wend.  403.  65» 

Infancy  is  admitted  by  replication  of  new  prom- 
ise to  a  plea  of  infancy. 

GoodseU  v.  Myers,  3  Wend.  479,  439- 
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A  prochien  ami  must  be  a  reasonable  person. 
Dairy  mple  v.  Lamb,  3  Wend.  424,  419 

INHABITANTS. 

A  foreigner  resided  and  did  business  in  this  State 
for  seven  years,  and  then  abandoned  the  country 
and  took  with  him  his  effects,  without  intention  of 
returning.  After  being  away  three  weeks,  he  re- 
turned, but  did  not  engage  in  business.  Held,  he 
did  not  regain  his  character  as  an  inhabitant,  and 
was  not  entitled  to  be  discharged  as  an  insolvent. 
In  re  Wrigley,  4  Wend.  602,  722 

INJUNCTION. 

For  a  diversion  of  water  from  the  mills  of  a  party 
a  preliminary  injuction  is  proper,  as  the  injury,  if 
persisted  in,  might  be  irreparable. 

Case  v.  Haight,  3  Wend.  632,  493 

INQUIRY,  WRIT  OF. 

A  writ  of  inquiry  of  damages  may  be  tested  and 
made  returnable  after  the  second  week  in  term. 

Cook  v.  Tattle,  2  Wend.  289,  132 

It  is  irregular  for  sheriff  arid  jury,  on  executing 
writ  of  inquiry,  to  hear  evidence  in  several  causes 
before  retiring  to  make  up  their  inquisitions. 

Van  Waggenen  v.  McDonald,  3  Wend.  478,  439 
Such  irregularity  may  be  waived  by  consent  of 
parties ;  but  if  not  waived,  remedy  is  by  motion  to 
set  aside  proceedings.    Idem.  439 

On  a  return  of  a  writ  of  inquiry,  a  rule  of  judg- 
ment nisi  must  be  entered:  and  judgment  cannot  be 
signed  until  the  expiration  of  the  rule. 

TUlepaugh  v.  Braithwaite,  6  Wend.  560,     1193 

INSURANCE. 

See  MARINE  INSURANCE. 

Where  insurers  refuse  to  pay,  solely  on  the  ground 
that  they  are  not  liable,  preliminary  proofs  of  in- 
terest are  waived. 

Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64,  52 

The  proposals  and  conditions  attached  to  a  policy 
form  part  of  the  contract,  and  have  the  same  force 
and  effect  as  if  contained  in  the  contract  itself. 

Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  488,    1169 

Where  the  words  "gunpowder  is  not  insurable 
unless  by  special  agreement"  are  placed  in  a  sepa- 
rate paragraph,  under  an  enumeration  of  "  extra 
hazardous ;"  held,  it  must  be  included  under  that 
head,  and  is  covered  by  policy  on  building  privileges 
to  contain  extra  hazardous  goods.  Idem.  1 169 

Stipulations  in  policies  are  considered  express 
warranties,  and  it  is  not  requisite  that  the  circum- 
stances of  the  act  warranted  should  be  material  to 
the  risk.  Idem.  1169 

A  grocery  may  be  kept  in  a  building  insured,  if 
the  business  of  grocery  be  not  in  the  list  of  prohib- 
ited trades  in  the  policy,  and  liquors,  oils,  etc.,  may 
be  kept  therein,  as  incidental  to  the  business,  though 
prohibited  to  be  stored  in  the  building  by  the  policy. 
N.  Y.  Eq.  Ins.  Co.  v.  Langdon,  6  Wend.  623, 1216 

The  keeping  of  such  articles  in  quantities  in  the 
cellar  for  the  purpose  of  replenishing  the  retail 
stock  is  not  a  storing  within  the  meaning  of  the 
policy.  Idem.  1216 

INTEREST. 

Trustees  and  guardians  must  keep  trust  funds  in- 
vested, and  upon  failure  to  invest  such  funds  they 
are  chargeable  with  interest  after  six  months  from 
their  receipt. 

De  Peyster  v.  Clarkson,  2  Wend.  77,  57 

Interest  or  income  of  trust  funds  is  to  be  first 
applied  to  expenses  incident  to  the  trust.  Idem.  57 

Computation  of  interest  on  balance  in  hands  of 
executors  and  guardians  for  long  period  of  years. 
SeeJdem.  57 

A  merchant  whose  custom  it  is  to  charge  interest 
on  accounts  after  certain  time,  allowed  to  charge 
interest  accordingly  to  those  who  are  in  habit  of 
dealing  with  him. 

M 'Allixter  v.  Real),  4  Wend.  483,  681 

County  treasurer  is  liable  for  interest  on  all  sums 
in  his  hands  which  he  omits  to  account  for  at  annual 
meeting  of  supervisors. 

Supra,  of  Chenango  v.  Birdsatt,  4  Wend. 
453,  670 

Not  allowed  commissions  on  moneys  not  received 
by  him.  Idem.  670 

May  in  all  cases  be  collected  by  action  of  debt  on 
judgment ;  and  where  the  judgment  is  rendered  on 
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contract,  it  may  be  collected  by  directing  its  levy 
on  execution. 

Sayre  v.  Austin,  3  Wend.  496,  446 

An  account  of  items  charged  and  payments  cred- 
ited is  a  running  account  and  carries  no  interest 
without  agrement  to  pay,  express  or  implied. 

Wood  v.  Hickok,  2  Wend.  501,  21O 

Testimony  of  witness,  that  it  is  uniform  practice 
of  grocer  to  charge  interest  after  certain  time,  doe& 
not  amount  to  proof  of  usage  of  particular  trade. 

Idem.  21O 

Where  a  previous  mortgage  is  paid  and  an  assign- 
ment obtained  with  mortgagor's  concurrence,  the 
assignee  is  entitled  to  interest  upon  the  sum  paid 
as  well  upon  the  interest  as  upon  the  principal. 

Jackson  v.  Campbett,  5  Wend.  572,  953 

Cannot  be  charged  by  forwarding  and  commission 
merchants  on  items  of  account  for  freight,  storage, 
etc.,  but  only  on  cash  advances. 

Trotter  v.  Grant,  2  Wend.  413,  1 78 

It  seems  they  may  apply  moneys  received  from 
customers  in  satisfaction  of  annual  balances  unless 
otherwise  directed,  and  allow  interest  only  on  ex- 
cess beyond  the  charges.  Idem.  1 78 
Landlord  is  entitled  to  interest  on  rents  payable 
in  wheat  if  the  wheat  be  not  delivered  on  the  stipu- 
lated day. 

Lush  v.  Druse,  4  Wend.  313,  62O 

Sheriff  is  liable  for  interest  on  moneys  collected  by 
him  from  time  of  return  day. 

Crane  v.  Dygert,  4  Wend.  675,  748 

In  suit  for  failure  to  return  execution,  interest  is 

recoverable  though  sheriff  pays  money  into  court 

after  commencement  thereof.    Idem.  74* 


JUDGMENT. 

See  CONFESSION  OF  JUDGMENT,  EXECUTION- 

Where  issue  of  fact  on  plea  in  abatement  is  found 
against  defendant,  the  judgment  is  final. 

Haight  v.  Holley,  3  Wend.  258,  1225 

McCartee  v.  Chambers,  6  Wend.  649,  358 

On  a  verdict  subject  to  court's  opinion,  the  party 
for  whom  it  is  found  cannot  regularly  enter  a  rule 
for  judgment  under  the  determination  of  the  ques- 
tion. 

Jackson  v.  Fitzximmons,  6  Wend.  546,         1189- 

Practice  in  such  cases,  see.    Idem.  1189- 

Expectancy  of  heir  presumptive  cannot  be  re- 
leased or  conveyed,  so  as  to  prevent  lien  of  judg- 
ment previously  entered  against  him  eo  instanti  the 
property  descends. 

Jackson  v.  Bradford,  4  Wend.  619,  72* 

Covenant  of  warranty  in  conveyance  by  such  heir 
will  estop  heir  and  those  claiming  Under  him,  but 
will  not  affect  judgment  creditor's  rights. 

Idem.  728 

Right  of  priority  of  judgment  of  United  States 
only  extends  to  general  funds  of  debtor  in  hands  of 
assignee.  It  is  not  a  prior  lien  on  real  estate. 

Forsyth  v.  Clark,  3  Wend.  637,  495 

A  judgment  will  not  be  reversed  for  a  technical  er- 
ror in  entering  it. 

Wilson  v.  Gale,  4  Wend.  623,  73O 

A  deputy-sheriff  who  takes  a  judgment  in  the 
name  of  the  sheriff  against  a  purchaser  at  a  sheriff's 
sale,  and  mingles  with  such  judgment  a  private 
demand  due  to  himself,  cannot  control  the  judg- 
ment ;  it  belongs  to  the  sheriff.  Idem.  73O- 

Where  a  judgment  is  rendered  against  a  plaintiff 
in  replevin,  and  there  is  no  other  plea  than  non, 
cepit,  the  defendant  is  not  entitled  to  judgment  pro 
retorno  habendo. 

People  v.  Niagara,  C.  P.,  4  Wend.  217,          68ft 

After  a  lapse  of  ten  years,  a  judgment  will  not  be 
set  aside  for  irregularity  or  on  the  merits,  where 
the  defendant  was  duly  arrested,  and  there  is  no 
complaint  of  fraud  or  circumvention. 

Smdden  v.  Cook,  4  Wend.  217,  586- 

In  action  of  debt  on  judgment  of  another  State, 
against  several  who  sever  in  their  defense,  where 
such  judgment  is  pronounced  void  as  to  one  on  his 
plea  being  adjudged  good,  it  is  void  as  to  all  defend- 
ants. 

Holbrook  v.  Hurry,  5  Wend.  161,  808. 

In  action  against  joint  debtors  where  only  one 
appears  and  pleads,  and  establishes  his  defense:  e.  g. 
infancy,  plaintiff,  having  proceeded  under  statute 
as  if  all  were  brought  in,  is  not  entitled  to  judgment 
against  the  others  though  he  has  proved  his  claim: 
Leggett  v.  Boyd,  6  Wend.  500,  1 1 73 

Neither  can  he  discontinue  without  costs  as  to  de- 
fendant brought  into  court.  Idem.  11 73- 

An  action  solely  upon  the  custom  is  one  of  tort  in 
which  all  or  any  number  may  be  joined  and  judg- 
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ment  rendered  against  those  against  whom  verdict 
is  found. 

Orange  Bk.  v.  Brown,  3  Wend.  158,  321 

Where  defendant  appeals  to  C.  P.  plaintiffs  are 
not  limited  to  judgment  of  $50,  but  may  recover  all 
they  can  prove. 

Jackson  v.  Covert,  5  Wend.  139,  8OO 

A  bond  and  warrant  of  attorney  may  be  taken 
and  judgment  entered  thereon  to  cover  future  ad- 
vances ;  but  if  taken  for  a  larger  amount  than  is  act- 
ually due  for  purpose  of  defeating  other  creditors, 
plaintiff  is  subjected  to  penalty  given  by  Statute  of 
Frauds. 

Wilder  v.  Fondey,  4  Wend.  100,  544 

In  suit  against  incorporated  company  on  policy  of 
insurance,  judgment  cannot  be  entered  on  the  re- 
turn day  of  the  first  process,  although  the  defend- 
ants neglect  to  appear. 

Tyler  v.  Aetna  F.  Ins.  Co.,  2  Wend.  280,        129 

JURISDICTION. 

See  COUKTS. 

JURORS. 

See  TRIAL. 

JUSTICE  COURTS. 

In  proceedings  under  Rev-  Stat.  concerning  en- 
croachments on  highways,  justice  of  peace  cannot 
pass  upon  qualifications  of  persons  returned  as 
jurors. 

Pugsley  v.  Anderson,  3  Wend.  468,  435 

Technical  nicety  not  required  in  justices'  plead- 
ings. 

Musier  v.  Trumpbour,  5  Wend.  274,  848 

Where  justice  return  states  that  in  pursuance  of 
statute  he  entered  judgment  for  defendant  on  re- 
turn of  verdict  in  his  favor,  it  will  be  intended  that 
it  includes  costs. 

Striker  v.  Mott,  6  Wend.  465,  1161 

It  it  not  necessary  that  an  officer  taking  an  af- 
fidavit on  allowing  an  appeal  from  a  justice  judg- 
ment, should  add  to  his  signature  the  title  of  his  of- 
fice. 

People  v.  Rensselaer,  C.  P.,  6  Wend.  543,    1188 
In  trespass  in   Justice    Court,    plea  of  right  of 
•way  puts  in  question  the  title  to  lands  and  deprives 
justices  of  jurisdiction,  even  though  parties  con- 
sent. 

Striker  v.  Mott,  6  Wend.  465.  1161 

A  plea  of  title  may  be  put  in,  in  a  Justice  Court, 
in  any  action  wherein  the  title  to  land  in  anywise 
comes  in  question ;  and  plaintiff  succeeding  in  the 
C.  P.  is  entitled  to  double  costs,  though  the  defend- 
ant there  puts  in  a  different  plea. 

People  v.  Onondaga,  C.  P.,  2  Wend.  263,       123 
Transcript  of  justice  judgment  is  good,  though 
it  does  not,  on  its  face,  show  that  the  justice  had 
jurisdiction. 

Jackson  v.  Rowland,  6  Wend.  666,  1231 

Plea  of  privilege  by  attorney  in  Justice'  Court 
not  construed  according  to  technical  rules. 

VanAlstyne  v.  Dearborn,  2  Wend.  586,        241 
Privileges   may  be  plead  in  suit  before  justice 
though  commenced  by  summons.    Idem  241 

If  plaintiff  neglect  to  appear  on  coming  in  of  ver- 
dict, justice  may  enter  judgment  of  discontinuance. 
Relyea  v.  Ramsay,  2  Wend.  602,  247 

Validity  of  judgment  rendered  by  justice  on  ver- 
dict received  in  plaintiff's  absence  can  not  inquired 
into  collaterally.  Idem.  247 

Declaration  on  book  account  generally  with  an 
exhibit  of  written  account  of  items  is  good;  and  on 
appeal  when  account  is  not  attached  to  return,  evi- 
dence that  it  was  returned  by  justice  and  filed  with 
his  return  is  admissible. 

Stolp  v.  Van  CorUand,  3  Wend.  492,  444 

Justice  cannot  deny  adjournment  demanded  by 
defendant. because  defendant  refuses  to  pay  his 
fees  for  drawing  bond. 

People  v.  Calhoun,  3  Wend.  420,  417 

A  party  in  Justice  Court  has  a  right  to  appeal 
from  a  judgment  rendered  on  an  ex  parte  hearing 
after  issue  joined. 

People  v.  Madison,  C.  P.,  2  Wend.,  628,         256 

Where  an  error  occurs  before  a  justice  on  the 

trial  of  a  cause,  whether  with  or  without  a  jury,  the 

remedy  is  by  appeal.    In  all  other  cases  the  remedy 

is  by  certiorari. 

People  v.  Schoharie,  C.  P.,  2  Wend.  260,       121 
Unless  affidavit  upon  which  allowance  of  appeal 
is  asked,  is  made  within  10  days  after  rendition  of 
judgment,  party  is  not  entitled  thereto. 

People  v.  Hayden,  4  Wend.  203,  581 
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Where  a  party  pays  all  costs  that  are  in  fact  de- 
manded, it  is  no  cause  for  quashing  appeal  that 
justice  takes  less  than  he  is  entitled  to  receive. 

People  v.  Genesee,  C.  P.,  4  Wend.  202.  58O 

Appeal  Bond.— Is  good  without  stating  day  of  ren- 
dition of  judgment  before  justice. 

People  v.  Orleans,  C.  P.,  2  Wend.  292,  134 

Misrenital  of  day  of  rendition  of  justice'  judg- 
ment is  fatal- 

People  v.  Monroe,  C.  P.,  3  Wend.  426,  42O 

Amount  of  costs  need  not  be  stated  in  recital  of 
the  judgment. 

People  v.  Chautauqua,  C.  P.,  2  Wend.  618,  253 
Dismissal  of  appeal  from  C.  P.  for  variance  be- 
tween recital  of  judgment  in  bond  and  justice's 
return  will  not  support  action  on  appeal  bond  for 
breach  of  condition  that  appeal  shall  be  prosecuted 
with  due  diligence. 

Beach  v.  Springer,  4  Wend.  519,  693 

Action  will  not  lie  on  appeal  bond  for  breach  of 
condition  to  pay  judgment  rendered  by  justice  or 
that  defendant  shall  surrender  himself  in  execu- 
tion unless  execution  is  shown  to  have  issued  and 
duly  returned  non  est  inventus  and  this  even  though 
defendant  has  absconded.  Idem.  693 


LANDLORD  AND  TENANT. 

See  LEASE. 

Tenant  cannot  deny  his  landlord's  title  or  legally 
attorn  to  a  stranger. 

Jackson  v.  Harper,  5  Wend.  246,  838 

Those  entering  under  tenant,  stand  in  the  same 
situation. 

Jackson  v.  Miller,  6  Wend.  228,  1077 

Acceptance  of  lease  from  another  is  a  fraudulent 
attornment  to  him. 

Jackson  v.  Harper.  5  Wend.  246,  838 

Tenant  may  show  outstanding  title  against  his 
landlord  where  the  title  of  his  landlord  has  expired 
or  has  been  extinguished  since  the  relation  of  land- 
lord and  tenant  was  created. 

Jackson  v.  Rowland,  6  Wend.  666,  1231 

Tenant  for  years  forfeits  his  term,  by  a  refusal  in 
pais  to  pay  rent,  by  denying  the  title  of  his  land- 
lord, and  by  accepting  title  from  a  hostile  source. 

Jackson  v.  Vincent,  4  Wend.  633,  733 

Relation  of  landlord  and  tenant  does  not  exist  be- 
tween tenant  of  mortgagor  and  assignee  of  mort- 
gagee so  as  to  entitle  the  former  to  notice  to  quit. 

Jackson  v.  Rowland,  6  Wend.  666,  1231 

Tenant  holding  over  deemed  to  hold  on  terms  un- 
der which  he  entered. 

Evertson  v.  Sawyer,  2  Wend.  507,  212 

Assignment  by  assignee  of  a  term  for  years,  by 

way  of  mortgage  for  security  of  a  debt,  does  not 

affect  the  relation  of  landlord  and  tenant,  if  debt  is 

paid  or  satisfied  previous  to  accruing  of  the  rent. 

Idem.  212 

If  by  terms  of  lease,  rent  is  payable  in  market 
town  in  such  place  as  lessor  shall  appoint,  if  no  ap- 
pointment is  made  lessee  must  seek  lessor  to  ascer- 
tain the  place  of  payment,  and  there  deliver  his  rent. 
Lush  v.  Druse,  4  Wend.  313,  62O 

Where  one,  after  leasing  portions  of  his  farm  to 
several  tenants,  grants  the  whole  to  another  with 
reversion  of  demised  premises  to  such  grantee,  re- 
serving annual  rent,  subsequent  entry  by  grantor 
and  distress  against  original  tenant,  amounts  to 
eviction  of  tenant  in  fee  and  suspends  rent. 

Lewis  v.  Payn,  4  Wend.  423,  659 

Where  tenant  is  thus  evicted,  presumption  of  law 
is  that  he  continues  out  of  possession,  but  such  pre- 
sumption may  be  rebutted  by  proof  of  restoration 
of  possession.  Idem.  659 

Entry  Into  part  of  premises  after  eviction  only 
makes  tenant  liable  for  part  of  rent.    Idem.       659 
Landlord  is  entitled  to  interest  on  rents  payable 
in  wheat  if  the  wheat  be  not  delivered  on  the  stip- 
ulated day. 

Lush  v.  Druse,  4  Wend.  313,  62O 

Sheriff  is  not  liable  to  landlord  for  removing  goods 

of  under-tenant,  from  demised  premises,  leaving 

the  rent  unpaid,  although  notice  that  such  rent  is 

due  is  duly  served. 

Brown  v.  Fay,  6  Wend.  392,  1 135 

Landlord  cannot  distrain,  either  on  or  off  the 
premises,  where  the  term  has  expired  and  the  ten- 
ant has  given  up  the  possession. 

Williams  v.  Terboss,  2  Wend.  148,  82 

Where  relation  of  landlord  and  tenant  is  created 
by  operation  of  law,  the  statute  authorizing  sum- 
mary proceedings  against  tenant's  holding  over, 
does  not  apply. 

Evertson  v.  Sutton,  5  Wend.  281,  85O 
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A  person,  though  illegally  in  possession,  ousted 
under  warrant  under  summary  proceedings  not  au- 
thorized by  statute,  may  maintain  trespass  against 
justice.  Idem.  850 

Al<o  may  maintain  trespass  for  entry  upon  him 
against  all  the  world  except  the  rightful  owner. 

Idem.  850 

LEASE. 

Lease  to  A,  his  executors,  administrators  and  as- 
signs forever,  conveys  a  life  estate  only. 

Williams  v.  Woodard,  2  Wend.  487,  2O5 

In  grant  by  indenture  of  lease  of  estate  for  years, 
the  words  "grant  and  demise"  import  covenants  of 
warranty  and  for  quiet  enjoyment. 

Barney  v.  Keith,  4  Wend.  502,  687 

Where  it  is  a  condition  in  lease  of  personal  prop- 
erty that  lessee  shall  not  remove  it  from,  certain 
premises,  a  removal  will  work  a  forfeiture,  and 
lessee  thereafter  has  no  interest  subject  to  levy  and 
sale  on  execution. 

Otis  v.  Wood,  3  Wend.  498,  4,46 

In  covenant  on  lease  for  rent,  where  it  is  evidence 
that  defendant  claimed  to  be  assignee  of  the  lease 
and  actually  paid  rent,  plaintiff  is  not  bound  to  show 
the  seisin  alleged  or  defendant's  possessions, 

Lush  v.  Druse,  4  Wend.  313,  63O 

Covenant  to  pay  assessments  runs  with  the  land 
and  is  enforceable  against  it,  even  though  land  is 
converted  into  money  ;  but  lessor  cannot  enforce  it 
against  mortgagee  personally,  who  entered  after  it 
was  broken. 

Astor  v.  Hoyt,  5  Wend.  603,  965 

The  acceptance  by  a  tenant  of  a  new  lease  of  the 
same  premises  during  the  term  of  the  first  lease,  is 
generally  but  not  invariably  deemed  a  surrender  of 
the  first  lease. 

Van  Rensselaerv.  Penniman,  6  Wend.  569, 1197 

Where  there  is  a  covenant  in  lease  that  lessee  on 
on  being  removed  from  premises,  shall  be  paid  the 
value  of  buildings,  etc.,  and  that  he  shall  yield  up 
possession  on  being  so  paid ;  held,  agreement  by 
lessor  will  be  implied  that  tenant  may  hold  prem- 
ises until  such  payment  is  made,  though  made  after 
term  has  expired.  Idem.  1197 

Demise  of  lot  for  term  of  years,  with  covenant  to 
surrender  at  end  of  term  with  improvements  which 
were  authorized  to  be  made,  and  compensation  al- 
lowed therefor,  held,  neither  a  building  or  repair- 
ing lease,  and  lessor  not  bound  to  pay  for  ordinary 
repairs:  and  that  the  covenant  to  pay  for  improve- 
ments ran  with  the  land. 

Anderson  v.  Lametti,  6  Wend.  326,  1111 

Where  lease  was  for  21  years  with  covenant  by 
tenant  to  pay  all  taxes,  etc;  held,  assessment  for 
paving  streets  was  included  therein. 

Bleecker  v.  Battou,  3  Wend.  263,  359 

Reservation  in  lease  to  examine  demised  prem- 
ises and  to  make  such  repairs  and  alterations  as 
should  be  deemed  necessary,  gives  no  right  to  pros- 
trate fence  and  leave  premises  exposed. 

Button  y.  Holden,  4  Wend.  643,  737 

Where  lease  contains  covenant  to  convey  fee  on 

payment  of  specific  sum,  payment  is  not  presumed. 

Williams  v.  Woodard.  2  Wend.  487,  2O5 

Remedy  is  in  chancery;  payment  cannot  beset  up 
in  bar  of  rent.  Idem.  205 

An  instrument  containing  words  of  present  de- 
mise, but  in  which  owner  agrees  to  make  altera- 
tions and  improvements,  and  the  other  party  agrees 
to  take  lease  after  they  are  made,  where  term  stip- 
ulated to  commence  from  the  date  of  such  altera- 
tions, etc :  held,  an  agreement  to  lease  and  not  a 
lease. 

Jackson  v.  Delacroix,  2  Wend.  433,  185 

Where  such  alteration,  etc.,  were  not  of  the  char- 
acter of  those  stipulated,  possession  cannot  be  de- 
manded, though  party  willing  to  waive  exact  com- 
pliance with  contract.  Idem.  185 

LEGACY. 

Where  accrued  amount  due  on  death  of  obligee 
of  annuity  bond  was  $4,000 ;  held,  obligor  not  en- 
titled to  recover  unsettled  demand  of  $1,500  against 
obligee's  estate,  notwithstanding  bond  had  been 
cancelled  in  pursuance  of  testator's  directions  on 
obligor's  paying  $1,600:  also  not  entitled  to  recover 
for  demands  arising  after  making  of  will. 

WiUiamg  v.  Crary,  4  Wend.  443,  666 

Legacy  by  debtor  to  creditor  not  deemed  a  satis- 
faction of  debt  unless  such  appears  to  be  testator's 
Intent.  Idem.  666 

LIBEL. 

See  SLANDER  AND  LIBEL. 
WEND.  2,  3,  4,  5,  6. 


LIEN. 

Artisan  has  lien  on  articles  made  until  paid  there- 
for ;  though  materials  and  place  are  furnished  by 
another. 

Moore  v.  Hitchcock,  4  Wend.  292,  613 

Lien  of  master  of  vessel  on  cargo  for  freight  is 
assignable. 

Everett  v.  Coffin,  6  Wend.  603,  12O9 

A  lien  on  goods  is  not  waived  by  the  mere  omis- 
sion to  place  the  refusal  to  deliver  or  account  on 
the  specific  ground  of  lien,  the  rule  only  applies 
where  the  refusal  is  put  on  some  distinct  ground  at 
the  time  demand  is  made.  Idem.  1209 

LIMITATION  OF  ACTIONS. 

Action  at  law  for  false  representations  of  title  in 
vendor  of  realty  is  barred  after  six  years  from  time 
of  making  of  representations ;  and  ignorance  of 
vendee  of  defect  and  fraudulent  concealment  on 
part  of  vendor  until  within  six  years  of  suit  brought, 
is  no  answer  to  plea  of  statute. 

Leonard  v.  Pitney,  5  Wend.  30,  76O 

Where  land  descended  to  one  under  coverture, 
from  her  father,  against  whom  there  was  no  adverse 
possession,  statute  cannot  be  set  up  against  her 
heirs  bringing  suit  within  ten  years  after  decease  of 
their  father,  the  tenant  by  the  curtesy. 

Moore  v.  Jackson,  4  Wend.  58,  53O 

Continuation  of  suit  will  not  be  presumed  to  save 
the  statute  ;  and  plaintiff  cannot  avail  himself  of 
capias  unless  he  show  that  process  on  which  arrest 
was  made  is  a  continuation  of  process  originally  is- 
sued. 

Soulden  v.  Van  Rensselaer,  3  Wend.  472,     437 

Running  of  statute;  how  saved  by  issuing  of  proc- 
ess and  continuances. 

Davis  v.  West,  5  Wend.  63,  773 

On  trial  of  cause  defendant  cannot  avail  himself 
of  irregularity  in  process  issued  to  save  running  of 
statute  or  in  the  return  thereof .  Idem.  773 

Plea  of  Statute  of  Limitations  of  State  where  con- 
tract is  made,  is  no  bar  to  suit  brought  in  foreign 
tribunal  to  enforce  the  contract;  otherwise  with 
plea  of  statute  of  the  State  where  suit  is  brought. 
Lincoln  v.  Battelle,  6  Wend.  475,  1 1 64 

Where  testator  brought  suit  in  time  but  it  abated 
by  his  death,  action  may  be  maintained  by  his  ex- 
ecutor, though  more  than  6  years  have  elapsed  since 
cause  of  action  accrued. 

Schermerhorn  v.  Schermerhorn,  5  Wend. 
513,  933 

Acknowledgment,  to  take  case  out  of  statute, 
ought  to  be  clear  and  explicit  in  relation  to  subject 
or  demand  to  which  it  refers. 

Stafford  v.  Bryan,  3  Wend.  532.  458 

If  effect  can  be  given  to  admissions  of  defendant 
as  proved,  without  referring  them  to  demand  on 
which  suit  is  brought,  they  will  not  be  considered 
as  referring  to  such  demand.  Idem.  458 

The  acknowledgment  must  be  an  unequivocal 
and  positive  recognition  of  a  subsisting  claim  in 
favor  of  the  plaintiff.  It  must  be  an  admission  of  a 
previous  subsisting  debt  which  he  is  liable  and  will- 
ing to  pay,  and  must  not  be  accompanied  with  cir- 
cumstances rebutting  the  presumption  of  promise 
to  pay. 

Purdy  v.  Austin,  3  Wend.  187, 

For  illustration  of  the  rule,  see  Idem. 

Declarations  of  party  that  note  had  been  paid  for 

in  services,  where  party  fails  to  produce  account  of 

such  services,  not  an  admission  of  the  indebtedness. 

Bradley  v.  Field,  3  Wend.  272,  363 

Void  note  may  be  used  as  evidence  of  acknowl- 
edgment of  indebtedness  to  take  case  out  of  statute. 
Utica  Ins.  Co.  v.  Kip,  3  Wend.  369,  399 

A  negotiable  note,  the  remedy  on  which  is  barred 
by  Statute  of  Limitations,  is  revived  by  new  prom- 
ise or  acknowledgment ;  and  it  may  be  transferred 
and  action  maintained  thereon  in  the  name  of  the 
indorsee  without  proving  title. 

Dean  v.  Hewit,  5  Wend.  257,  842 


MALICIOUS  PROSECUTION. 

See  EVIDENCE.  (6) 

If  plaintiff  show  suit,  complained  of  as  malicious, 
to  have  been  decided  in  his  favor  on  appeal,  it  is 
sufficient  compliance  with  the  rule. 

Burt  v.  Place,  4  Wend.  591,  718 

In  action  of  malicious  prosecution,  judge  should 
instruct  jury  as  to  law  involved  in  question  of  prob- 
able cause,  and  whether  facts  relied  upon  by  de- 
fendant, if  true,  make  out  such  cause. 

Master  v.  Deyo,  2  Wend.  424,  188 
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Want  of  probable  cause  must  be  shown  affirma- 
tively, and  will  not  be  inferred  from  the  mere  neg- 
lect  to  prosecute  a  suit  commenced. 

Gorton  v.  De  Angelis,  6  Wend.  418,  1 144 

MANDAMUS. 

What  discretion  of  inferior  courts,  the  Supreme 
Court  will  or  will  not  control.  General  rules  in  re- 
g-ard  thereto.  See, 

People  v.  Sup.  Ct.  of  N.  Y.,  5  Wend.  114,       791 
A  mandamus  will  not  be  granted  where  parties 
have  acquiesced  a  year  in  the  proceedings  sought  to 
be  set  aside. 

People  v.  Seneca  C.P.,2  Wend.  264,  123 

On  the  coming  in  of  the  return  to  an  alternative 

mandamus,  the  papers  on  which  the  original  motion 

was  made  must  be  presented,  and  the  points  stated 

in  writing  in  support  of  the  application. 

People  v.  Delaware  C.  P.,  2  Wend.  255,         12O 

Five  years  after  the  final  disposition  of  an  appeal 

cause  in  the  C.  P.,  this  court  will  not  interfere,  by 

mandamus,  to  direct  the  quashing  of  the  appeal. 

People  v.  Delaware  C.  P.,  2  Wend.  256,        12O 

MARINE  INSURANCE. 

Ship-owner,  entitled  to  abandon  by  reason  of  ex- 
tent of  injuries,  cannot  be  required  by  owner  of 
cargo  to  repair  for  purpose  of  sending  on  cargo. 
He  is  only  required  to  send  it  on  if  another  vessel 
can  be  procured. 

Am.  Ins.  Co.  v.  Center,  4  Wend.  45,  526 

If  vessel  is  not  injured  to  a  moiety  of  her  value, 
master  should  make  repairs.  Insured  cannot  aban- 
don merely  because  materials  for  full  repairs  can- 
not be  procured  at  place  where  vessel  happens  to  be. 
Am.  Ins.  Co.  v.  Center,  4  Wend.  45,  526 

A  technical  total  loss  of  the  vessel  involves  a  loss 
of  the  freight,  and  if  no  freight  pro  rata  itinerisbe 
earned,  and  expenses  of  sending'  cargo  on  by  anoth- 
er vessel  exceed  moiety  of  freight  agreed  upon,  as- 
sured may  abandon  for  technical  total  loss. 

Idem.  526 

Where  one,  owning  one  sixth  of  cargo,  ships  as 
supercargo  and  on  vessel  being  left  in  his  charge 
by  master  at  port  of  necessity,  a  technical  total  loss 
having  happened,  sells  the  cargo  and  invests  pro- 
ceeds, it  does  not  take  away  right  of  owners  of  re- 
maining five  sixths  to  abandon. 

Pacific  Ins.  Co.  v  Catlett,  4  Wend.  75,  536 

Where  vessel  is  abandoned  for  technical  total  loss 
by  assured,  but  fully  repaired  by  master  before  no- 
tice to  underwriters,  so  as  to  complete  her  voyage ; 
held,  insured  could  only  recover  for  partial  loss. 
Dickey  v.  Am.  Ins.  Co.,  3  Wend.  658,  5O2 

After  abandonment,  master  is  agent  of  under- 
writers, until  vessel  restored,  when  be  again  be- 
comes agent  of  insured.  Idem.  5O2 

Acts  of  master  cannot  destroy  insured's  right  to 
abandon.  Idem.  502 

Where  vessel  is  injured  to  more  than  half  her  val- 
ue, insured  may  abandon  for  total  loss  and  need  not 
make  repairs.  Idem.  5O2 

Underwriter  is  not  answerable  for  a  partial  loss  on 
memorandum  articles,  except  for  general  average, 
unless  there  is  a  total  loss  of  the  whole  of  the  par- 
ticular species. 

Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  33,  521 

Partial  loss  includes  both  general  and  particular 
average ;  and  the  latter  terms  includes  all  partial 
losses  except  general  average.  Idem.  531 

In  the  U.  S.,  partial  loss  and  average  are  under- 
stood by  commercial  men  to  mean  the  same  thing: 
and  average,  other  than  general,  includes  every  loss 
for  which  underwriter  is  liable.except  general  aver- 
age and  total  loss,  which  last  includes  total  loss  with 
salvage.  Idem.  521 

No  one  but  owners  can  sustain  action  on  policy 
entered  into  "in  behalf"  or  "on  account  of  the 
owners"  of  cargo:  but  when  entered  into  "for 
whom  it  may  concern,"  action  may  be  maintained 
on  it  by  one  having  any  interest,  if  it  appear  it  was 
made  in  his  behalf,  but  if  not  intended,  he  cannot 
recover  thereon  notwithstanding  his  interest. 

Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  75,  536 

Turner  v.  Burrows,  5  Wend.  541 ,  943 

Master  is  authorized  to  sell  ship  and  cargo  only  in 
case  of  absolute  necessity,  when  he  acts  as  agent  for 
whom  it  may  concern. 

Am.  Ins.  Co.  v.  Center  4  Wend.  45,  526 

A  part-owner  may  insure  his  interest  without 
specifying  that  interest. 

Turner  v.  Burrows,  5  Wend.  541,  943 

Neither  a  part  owner,  nor  the  ship's  husband  can 
insure  the  whole  vessel  without  consent  of  all  the 
owners.  Idem.  943 
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Policy  for  six  months  on  goods  laden  or  to  be 
laden  without  stating  any  particular  voyage ;  held, 
to  contemplate  trading  voyage  and  insurer  liable 
however,  after  goods  are  changed. 

Coggeshall  v.  Am.  Ins.  Co.,  3  Wend.  283,        367 

Also  liable  for  loss  of  goods  while  being  trans- 
ported from  shore  to  ship  if  in  the  usual  and  cus- 
tomary manner.  Idem.  .367 

Underwriters  may  contract  so  as  to  incur  risks 
antecedent  to  date  of  policy.  Idem  367 

Underwriter  is  entitled  to  exemption  from  every 
risk  plainly  and  explicitly  included  within  terms  of 
exception  in  memorandum  clause  when  broad 
enough  to  include  other  losses  than  those  arising 
from  inherent  decay  of  articles  specified. 

Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  33,  521 

Underwriters  are  bound  to  know  general  course 

of  trade  in  relation  to  voyage  and  property  insured .. 

Idem.  521 

Estimate  of  probable  repairs  of  vessel,  how  deter- 
mined. See, 

Am.  Ins.  Co.  v.  Center,  4  Wend.  45,  526 

Insured  may  recover  whole  amount  insured  when 
equal  to  or  less  than  his  share  in  cargo  lost. 

Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  75,          536- 

MESNE  PROFITS. 

Action  for  mesne  profits  was  abolished  by  the  R. 
S.;  the  remedy  of  plaintiff  is  by  suggestion  on  rec- 
ord of  judgment  in  ejectment  suit,  which  may  be  in 
name  of  nominal  plaintiff,  if  commenced  previous 
to  R.  S.  going  into  effect. 

Jackson  v.  Leonard,  6  Wend.  534.  1185 

MISTAKE. 

Mistake  in  placita  of  record  in  C.  P.  as  to  place- 
where  court  was  held  at  the  time  capias  was  return- 
able is  cured  by  Statute  of  Jeof ails. 

Law  v.  Merrills,  6  Wend.  268,  1091 

MONEY  PAID  AND  RECEIVED. 

Action  for  money  had  and  received  does  not  lie  to- 
recover  money  received  under  contract  made  in 
violation  of  Statute  to  Prevent  and  Punish  Champ- 
erty and  Maintenance. 

Best  v.  Strong,  2  Wend.  319,  144 

Money  paid  in  mutual  ignorance  of  facts  may  be 
recovered  back  in  assumpsit. 

Burr  v.  Feeder,  3  Wend.  412.  441 

A  stipulation,  not  to  plead  Statute  of  Limitations- 

in  action  for  any  balance  that  may  be  due  on  certain 

note,  may  be  used  in  support  of  money  counts, 

though  note  is  illegal  and  void. 

Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652,      74O 

Second  action  of  assumpsit  lies  by  second  indorser 

against  first  indorser  of  note  for  moneys  paid  on 

note  after  first  recovery,  though  note  is  in  hands  of 

another  as  legal  holder. 

Wright  v.  Butler,  6  Wend.,  284,  1097 

Aff'g.— Butler  v.  Wright,  2  Wend.  369,          16& 
When  actions  of  assumpsit  on  money  counts  re- 
sorted to.    See  Idem.  1097 
A  promissory  note  made  by  one  partner  in  name 
of  firm  is  admissible  in  action  against  both  under 
count  for  money  lent. 

Mack  v.  Spencer,  4  Wend.  411,  665 

MORTGAGE. 

Mortgagor  is  owner  of  the  property  subject  only 
to  lien  of  the  mortgagee. 

Astor  v.  Hoyt,  5  Wend,  603.  965 

A  mortgagee  of  a  term  cannot  be  considered  us  an 
assignee  unless  in  possession.  Idem.  965 

Money  paid  by  holder  of  mortgage  to  redeem  from 
tax  sale  is  a  charge  upon  the  land. 

Burr  v.  Feeder,  3  Wend.  412,  414 

Foreclosure  does  not  extinguish  mortgage  debt 
unless  mortgaged  premises  are  of  sufficient  value  to 
pay  the  debt. 

Spencer  v.  Harford,  4  Wend.  381,  644 

Where  mortgaged  property  is  taken  for  public 
use,  mortgagee  is  entitled  prima  facie  to  so  much 
of  the  sum  assessed  as  damages  as  may  be  considered 
a  substitute  for  that  part  taken  for  public  use. 

Astor  v.  Hoyt,  5  Wend.  603,  965 

He  is  also  liable  for  a  ratable  proportion  of  the 
assessment  imposed  upon  the  residue  of  the  prem- 
ises. Idem.  965 

Mortgage  to  cover  future  advances  is  void  pro 
tanto  as  against  creditors.  x 

Divver  v.  McLaughlin,  2  Wend.  596,  244 

Mortgagor  is  bound  by  covenants  of  warranty  in 
usurious  mortgage,  and  having  subsequently  con- 

WKND.  2,  8,  4,  5,  6. 
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veyed  premises  with  warranty  and  having1  taken 
toa'ck  mortgage  for  purchase  price,  which  he  as- 
signed, he  is  equally  liable  to  all  parties»and  is  com- 
petent to  prove  usury  in  first  mortgage. 

Jackson  v.  Packard,  6  Wend.  415,  1143 

An  offer  to  pay  a  mortgage  not  accepted  is  no 

estoppel  to  a  subsequent  demand  of  the  amount  due 

or  of  the  right  of  the  holder  to  enforce  payment 

thereof. 

Jackson  v.  Campbell,  5  Wend.  572,  953 

Statutory  foreclosure  31  years  after  money  secured 
toy  mortgage  fell  due  rebuts  presumption  of  pay- 
ment arising  from  lapse  of  time. 

Jackson  v.  Slater,  5  Wend.  295,  855 

Release  to  mortgagee  of  equity  of  redemption, 

extinguishes  mortgage  debt  if  property  is  equal  in 

value  thereto  at  the  time :  if  not  it  is  a  satisfaction 

•pro  tanto. 

Spencer  v.  Harford,  4  Wend.  381,  644 

MOTIONS  AND  ORDERS. 

General  affidavit  of  merits  is  sufficient  to  resist  a 
motion  to  strike  out  a  plea  as  false,  where  there  is 
no  intricacy  in  the  defense  interposed. 

Bowen  v.  Bissell,  6  Wend.  511.  11 78 

An  affidavit  showing  the  reason  why  an  affidavit, 
on  which  a  certiorari  was  granted,  was  not  made  by 
the  party,  may  be  made  more  than  thirty  days  after 
judgment  given,  and  is  receivable  even  on  a  motion 
to  quash  the  certiorari. 

Flanagan  v.  Murphy,  291,  133 

Affidavits  in  opposition  to  an  affidavit  of  merits, 
are  not  received  on  a  motion  to  open  a  default. 

Hanford  v,  McNair,  2  Wend .  286,  131 

Motions  in  real  actions  must  be  made  on  non- 
enumerated  days. 

Morse  v.  Le  Faroe,  2  Weni.  241,  115 

Anonymous,  2  Wend.  241,          .  115 

Motions  for  costs  for  not  bringing  on  motions  no- 
ticed for  first  week  of  term  are  to  be  made  on  first 
Saturday.  In  all  other  cases  they  are  to  be  on  the 
day  succeeding  that  for  which  notice  is  given. 

Anon.,  2  Wend.  621,  254 

Until  the  vacatur  of  an  order  to  stay  proceedings 
it  is  irregular  to  proceed  in  the  cause. 

Duncan  v.  Sun  Fire  Ins.  Co.,  2  Wend.  625,  256 
Rule  ordering  the  prosecution  of  a  sheriff's  bond 
.given  on  being  served  with  an  attachment  will  not 
be  granted  until  the  quarto  die  post  the  return  day. 
Anon,  3  Wend.  423,  419 

Law  requiring  special  motion  to  be  made  at  earli- 
est date  possible,  does  not  apply  to  motions  for  re- 
lief affecting  substantial  rights  of  a  party.  It  ap- 
plies only  to  questions  appertaining  to  orderly  con- 
duct of  suit. 

Doty  v.  Russell,  5  Wend.  129,  796 

Motion  for  a  peremptory  mandamus,  on  the  coming 
in  of  a  return  to  an  alternative  mandamus,  is  a  non- 
enumerated  motion  if  relator  has  not  formally  de- 
murred. 

People  v.  Comms.  of  Hudson,  6  Wend.  559, 1193 

Relator  may  demur  orally  to  the  return  unless 
•court  on  defendant's  application  direct  formal 
pleadings  to  be  put  in.  Idem.  1 193 

Where  motion  for  judgment  non  oJ)stante  vere- 
•dicto  is  proper  on  part  of  plaintiff,  all  that  defend- 
ant can  ask  is  that  judgment  be  arrested. 
Schermerhorn  v.   Schermerhorn,  5 

Wend.  513,  933 

Motion  non  obstante  veredicto  is  an  enumerated 

motion.    Idem.  933 

Motion  for  judgment  non  obstante  veredicto  must 

toe  on  the  record  and  not  on  the  affidavit. 

Smith  v.  Smith,  2  Wend.  624.  255 

Motion  to  set  aside  judgment  for  fraud,  is  not  al- 
lowed where  same  matter  pending  in  chancery. 

McLaren  v.  McLaren,  6  Wend.  537,  1186 

Rule  to  show  cause  why  plaintiff  should  not  pay 
defendant's  costs  of  preparing  for  trial,  where  no- 
tice was  countermanded  will  be  granted  on  appli- 
cation. 

Morse  v.  Le  Farge,  2  Wend.  241,  115 

Order  to  stay  waste  will  be  granted  after  com- 
mencement of  suit,  on  proper  affidavit. 

Bufih  v.  Phillips,  3  Wend.  428,  431 

Application  may  be  made  to  this  court  to  vacate 
an  order  to  stay  proceedings,  although  the  motion 
requires  an  examination  into  the  merits  of  the  case. 
Case  v.  Turner,  2  Wend.  627,  256 

Where  causes  of  action  in  suits  between  same  par- 
ties, may  be  comprised  in  one  declaration,  consoli- 
dation rule  granted. 

Brewster  v.  Stewart,  3  Wend.  441,  485 

WEND.  3,  4,  5,  6. 


Defense  on  the  merits  need  not  be  set  up  to  enti- 
tle defendant  to  the  rule.  Idem.  425 
On  cause  being  moved  for  argument  for  f rivol- 
ousness  of  demurrer,  court  will  not  notice  objec- 
tion that  demurrer  books  have  not  been  made  up 
and  served. 

Townsend  v.  Wheeler,  4  Wend.  196,  578 

Remedy  of  party  demurring,  was  to  have  moved 
the  court  to  strike  the  cause  from  the  calendar. 

Idem.  578 

Rule  entered  without  direction  of  court  and  not 
asked  for  by  either  party,  is  a  nullity. 

People  v.  Mather,  3  Wend.  431,  422 

Defendant  cannot  move  for  judgment  non  ob- 
stante veredicto ;  nor  can  a  motion  in  arrest  be  urged 
on  a  case  made. 

Smith  v.  Smith.  4  Wend.  468,  675 

Excuse  for  laches  in  not  bringing  on  special  mo- 
tion at  as  early  day  as  with  ordinary  diligence  it 
might  be  presented,  must  be  shown  by  affidavit  to 
be  served  on  opposite  party. 

Anon.,  5  Wend.  82,  780 

Motion  in  arrest  of  judgment,  must  be  made  on 

the  circuit  roll ;  it  will  not  be  heard  on  a  copy  of  the 

declaration  served  and  affidavit  that  trial  has  been 

had. 

Lee  v.  Brown,  5  Wend.  221,  829 

On  motion  for  new  trial  on  case  made,  party  may 
object  to  charge  of  judge,  though  no  exception  was 
taken  at  the  trial. 

People  v.  Holmes,  5  Wend.  191,  818 

Special  motion  should  be  argued ;  not  submitted 
on  briefs. 

Anon.,  5  Wend.  138,  799 

Notice  of  Motion. —Notice  of  special  motion  in 
Court  of  Errors,  time  of.  See, 

Murray  v.  Blatchford,  2  Wend.  221,  1O7 

An  order  to  stay  waste  will  not  be  granted  with- 
out notice  to  the  party  to  be  affected  by  it  where  it 
is  not  shown  that  the  party  is  a  trespasser. 

Denning  v.  Corwin,  4  Wend.  208,  583 

On  motion  to  confirm  award  of  arbitrators  and 
for  judgment,  notice  of  motion  must  be  given  to 
party  sought  to  be  charged. 

Anon.,  5  Wend.  102,  787 

New  notice  of  rule  to  plead  need  not  be  given 
after  amendment  of  declaration. 

Anon.,  4  Wend.  197,  579 

When  rule  to  amend  is  of  course,  notice  of  need 
not  be  given. 

Anon.,  3  Wend.  424,  419 

Where  there  are  not  eight  days  between  the  ad- 
journment of  a  circuit  and  the  first  day  of  the  next 
term,  the  defendant  is  not  bound  to  give  notice  of 
motion  for  judgment,  as  in  case  of  nonsuit  for  a 
subsequent  day  in  the  first  week  of  term;  but  may 
apply  at  a  subsequent  term. 

Hicks  v.  Knickerbacker,  2  Wend.  288,  132 

Ignorance  of  the  rule  of  court  requiring  eight 
days'  notice  of  motion,  will  not  be  received  as  an 
excuse  for  not  giving  sufficient  notice. 

Anon. ,  2  Wend.  288,  132 

In  proceeding  under  Act  to  compel  determination 

of  claims  to  real  estate,  notice  of  rule  to  appear  and 

plead.entered  by  party  instituting  proceedings,  need 

not  be  given. 

Williams  v.  Cox,  6  Wend.  519,  1 1  SO 

Notice  of  motion  to  confirm  award  of  arbitration, 
when  necessary.  See 

Anon.,  6  Wend.  520,  118O 

MUNICIPAL  CORPORATIONS. 

Grant  by  sovereign  authority  to  several,  for  them- 
selves and  their  associates,  "  the  freeholders  and  in- 
habitants of  Town  of  H.,"  is  valid. 

North    Hempstead    v.    Hempstead, 

2  Wend.  109,  68 

Such  grant  confers  capacity  to  take  and  hold,  in 
corporate  character;  and  lands  thus  granted,  belong 
to  the  freeholders  and  inhabitants  of  the  town  in 
their  corporate  capacity,  and  corporators  were  not 
tenants  in  common.  Idem.  68 

Where  such  town  is  divided  into  two  distinct  com- 
munities, each  holds  in  severalty  the  public  proper- 
ty within  its  limits  and  has  exclusive  jurisdiction 
over  it.  Idem.  68 

In  assessment  for  regulating  and  paving  streets, 
error  in  quantum  on  certain  lots,  cannot  be  correct- 
ed by  certiorari. 

Bouton  V.Brooklyn,  2  Wend.  395,  171 

Party,  after  appeal  and  hearing,  cannot  object  to 
sufficiency  of  notice  of  assessment.  Idem.  171 

After  review  of  assessment,  new  notice  to  appear 
and  object,  is  unnecessary.  Idem.  171 
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MURDER. 

Accessory ;  before  the  fact,  to  murder,  is  guilty  of 
murder  and  crime  is  not  barred  by  Statute  of  Lim- 
itations. 

People  v.  Mather,  4  Wend.  229.  591 


NEW  TRIAL. 

General  rules  as  to  granting:  new  trials  on  newly 
discovered  evidence,  see 

GuMot  v.  Butts,  4  Wend.  579,  714 

Where  evidence  on  trial  is  wholly  circumstantial 
and  newly  discovered  evidence  is  positive  and  di- 
rect, that  it  is  cumulative  is  no  objection  to  grant- 
ing- of  new  trial.  Idem.  714 
Not  granted  where  newly  discovered  evidence 
consists  merely  of  cumulative  facts  and  circum- 
stances. 

People  v.   Super.  Ct.  of  N.  T.,  5 

Wend.  114,  791 

Where  party  was  grossly  negligent  at  former  trial 
in  not  ascertaining  that  new  witness  desired,  was 
material  one,  new  trial  not  granted.    Idem.        791 
Where,   on  motion  for  nonsuit,  judge  declares 
evidence  to  be  sufficient  to  entitle  plaintiff  to  re- 
cover, and  charges  jury  to  find  for  the  plaintiff ;  if 
evidence  warrants  the  verdict,  verdict  not  set  aside. 
Dean  v.  Hewit,  5  Wend.  257,  848 

New  trial  for  refusal  of  judge  to  charge  jury  in 
criminal  case,  when  not  allowed.  See, 

People  v.  Gray,  5  Wend.  289,  853 

New  trial  will  not  be  granted  because  a  judge  ex- 
presses an  opinion  in  his  charge,  that  the  discrep- 
ancy between  the  testimony  of  a  witness  and  his 
former  statements  seems  naturally  enough  account- 
ed for. 

Jackson  v.  Packard,  6  Wend.  415,  1143 

Judgment  is  not  reversed  for  omission  of  court  to 
charge  jury  as  to  legal  inferences  arising  from  the 
testimony  in  the  case. 

Law  v.  Merrills,  6  Wend.  268,  1091 

Where  writ  is  brought  for  court's,  neglect  to 
charge  jury  upon  questions  of  law  arising  on  the 
facts,  the  existence  of  the  facts  must  appear  by 
bill  of  exceptions  and  that  the  court  was  distinctly 
requested  to  instruct  jury  as  to  the  law. 

Idem.  1091 

Granted  for  misdirection  of  judge,  although  evi- 
dence may  have  warranted  the  verdict  found  where 
chances  are  equal  that  verdict  resulted  from  the 
misdirection. 

Warden  v.  Hughes,  3  Wend.  418,  416 

Whether  new  trial  awarded  in  criminal  case  for 
misdirection  of  judge,  where  accused  acquitted  by 
the  justice,  quaere. 

People  v.  Mather,  4  Wend.  229,  591 

It  is  error  for  judge  to  instruct  a  jury  that  they 
may  indulge  a  presumption  not  warranted  by  the 
evidence  disclosed. 

Hottteter  v.  Johnson,  4  Wend.  639,  735 

New  trial  granted  on  case  made,  on  ground  of  mis- 
direction of  judge,  though  no  exception  is  taken  to 
charge  of  judge  on  the  trial. 

Archer  v.  Hubbell,  4  Wend.  514,  691 

It  seems  proper  for  court,  on  jury's  request,  to  in- 
struct them  as  to  the  effect  of  their  verdict  on  costs. 
Elliott  v.  Brown,  2  Wend.  497,  2O8 

Will  not  be  granted  because  judge  nonsuited  the 
plaintiff,  if  the  evidence  be  such  that  if  the  cause 
had  been  submitted  to  the  jury  and  they  had  found 
for  plaintiff,  court  would  have  set  aside  the  verdict. 
DeMyer  v.  Souzer,  6  Wend.  436,  115O 

Not  granted  for  error  which  has  been  cured. 

Lansing  v.  Van  Alstyne,  2  Wend,  561.          232 
Oyer  and  Terminer  can  grant  new  trials  on  merits. 
People  v.  Stone,  5  Wend.  39,  763 

Verdict  not  set  aside,  as  against  weight  of  evi- 
dence, when  defense  is  usury  and  question  is  not 
free  from  doubt,  although  court  is  of  opinion  jury 
would  have  been  warranted  in  finding  a  different 
verdict. 

Rice  v.  Wetting,  5  Wend.  595,  962 

Where  testimony  of  interested  witness  before 
Master  in  Chancery,  evidently  had  no  influence  on 
the  report,  verdict  will  not  be  set  aside. 

Livingston  v.Van  Rensselaer,  6  Wend.  63,  1O19 
Judgment  not  reversed  for  refusal  oJ  judge  to  al- 
low witness  to  be  recalled  after  charge  to  jury,  to 
testify  to  time  of  making  usurious  loan,  on  the  al- 
legation of  party  that  he  testified  positively  to  the 
fact. 

Lnwv.  Merrill,  6  Wend.  268,  1O91 

Where,  on  proof  of  loss  of  deed,  parol  evidence  of 

contents  is  given  and  the  character  of  the  witness 

12(52 


who  proved  the  loss  is  subsequently  impeached.such 
impeachment  cannot  be  insisted  on  in  support  of 
motion  fortoew  trial. 

Jackson  v.  Rowland,  6  Wend.  666,  1231 

New  trial  not  granted  on  ground  of  excessive 
damages  in  slander;  unless  they  are  such  as  to  show 
that  jury  acted  corruptly  or  under  influence  of  pas- 
sion, partiality  or  prejudice. 

Douglass  v.  Tousey,  2  Wend.  352,  155 

Party  not  objecting  to  judge  allowing  jury  to  sep- 
arate on  agreeing  upon  verdict,  is  deemed  to  have 
assented  thereto.  Idem.  155 

Court  will  not  set  aside,  as  being  against  weight  of 
evidence,  the  verdict  of  a  jury  as  to  credibility  of 
witness  where  evidence  is  contradictory. 

Idem.  155 

Where  jury  separate  after  handing  in  sealed  ver- 
dict, to  which,  on  coming  into  court,  one  juror  dis- 
sents, but  on  jury  being  again  sent  out,  agrees  to, 
verdict  will  not  set  be  aside  for  irregularity. 

Idem.  155 

Question  not  raised  below  is  not  a  ground  of  new 
trial. 

Evertson  v.  Sawyer,  2  Wend.  507,  212 

On  motion  to  set  aside  nonsuit,  defendant  may 
show  loss  of  note  sued  on,  it  being  made  payable  to 
bearer,  though  such  objection  is  not  taken  at  Nisi 
Prius,  and  defendant  there  set  up  defense  on  the 
merits  by  showing  want  of  consideration. 

Kirby  v.  Sisson,  2  Wend.  550,  228 

That  verdict,  in  assumpsit,  exceeds  amount  of 
damages  claimed  in  declaration,  is  no  cause  for. 

Dot  v.  Dey,  3  Wend.  356,  394 

Where  proof  of  handwriting  was  so  slight  that  it 

would  scarcely  uphold  verdict,  new  trial  granted 

on  ground  that  it  should  have  been  submitted  to  the 

jury. 

Utica  Ins,  Co.  v.  Badger,  3  Wend.  102.          301 
Where  evidence  is  nearly  balanced  and  testimony 
contradictory,  verdict  of  jury  on  question  of  fraud- 
ulent alteration  of  deed,  is  conclusive. 

Lewis  v.  Payn,  4  Wend.  423,  659 

A  party  in  ejectment  suit  commenced,  previous  to 
R.  S.  going  into  effect,  in  name  of  nominal  plaintiff, 
is  not  entitled  to  new  trial  under  the  R.  S. 

Jackson  v.  Coe,  5  Wend.  101,  786 

Verdict  not  set  aside  as  contrary  to  evidence,  un- 
less there  is  a  decided  preponderance  against  the 
verdict. 

SmitTi  v.  Hicks,  5  Wend.  48,  767 

NEW  YORK  CITY. 

Report  of  commissioners  relative  to  opening  of 
streets,  will  not  be  confirmed  if,  in  court's  opinion, 
measure  is  premature,  and  will  cost  more  than  pro- 
prietors of  adjacent  land  will  be  benefited  by  the 
operation. 

Matter  of  Fourth  Avenue,  3  Wend.  452,        429 

Owners  of  property  can  be  assessed  only  for  such 
benefit  as  is  capable  of  being  realized  in  a  reasonable 
and  convenient  time,  after  deducting  their  loss  and 
damage.  Idem.  429 

NONSUIT. 

Where  circumstances  relied  on  in  malicious  prose- 
cution as  probable  cause  are  admitted  by  pleadings, 
or  uncontroverted  evidence  thereof  clearly  estab- 
lishes it,  court  may  grant  nonsuit. 

Masten  i:  Deyo,  2  Wend.  424,  182 

A  plaintiff  has  the  right  to  submit  to  a  nonsuit  on 
the  coming  in  of  a  jury,  although  the  jury  are  pre- 
pared to  certify  a  balance  in  favor  of  the  defendant 
in  an  action  of  assumpsit,  where  a  notice  of  set-off 
has  been  given. 

Wooster  v.  Burr,  2  Wend.  295,  135 

Where,  in  writ  of  dower  unde  nihtt  habet,  plaintiff 
failed  to  show  that  defendant  was  tenant  of  the 
freehold,  and  defendant  showed  that  another  was 
such  tenant,  nonsuit  not  set  aside. 

Hurd  v.  Grant,  3  Wend.  340,  388 

To  allege  a  consideration  for  a  promise,  in  addi- 
tion to  the  true  consideration  moving  thereto,  not 
supported  by  the  proof,  will  be  cause  of  nonsuit. 
Stone  v.  Knowlton,  3  Wend.  374,  40O 

Where  there  are  several  causes  embracing  same 
question  and  evidence,  plaintiff  to  avoid  unneces- 
sary costs,  should  apply  for  a  rule,  that  one  cause  be 
tried  and  others  abide  the  event. 

Brant  v.  Fowler,  2  Wend.  284,  131 

Nonsuit  ordered,  without  defendant's  motion, 
where  one  count  defective ;  not  sustained  where 
there  is  another  good  count  shown,  although  court's 
attention  not  called  thereto. 

Safford  v.  Stevens,  2  Wend.  158,  85 
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Insufficient  proof  to  support  declaration,  is  only 
ground  of  nonsuit  at  trial. 

Idem.  85 

Where  plaintiff  stipulates  to  try  and  to  pay  de- 
fendant's costs,  but  neglects  on  demand  to  pay,  de- 
fendant may  apply  for  judgment  as  in  case  of  non- 
suit. 

Chadderton  v.  Backus,  6  Wend.  521,  1181 

Plaintiff  nonsuited  in  action  of  replevin  in  C.  P., 
where  it  appears  process  was  executed  out  of  juris- 
diction of  the  court, 

Williams  v.  Welch,  5  Wend,  290,  853 

A  defendant  may  move  for  judgment  as  in  case 
of  nonsuit,  in  a  cause  which  has  been  referred,  not- 
withstanding that  he  has  stayed  the  plaintiff's  pro- 
ceedings until  security  for  costs  be  filed. 

Champlin  v.  Petrie,  4  Wend.  209,  583 

Where  parties,  questions  and  evidence  same  in 
several  causes,  and  plaintiff  is  nonsuited  in  one  and 
presents  bill  of  exceptions  and  refuses  to  try  the 
others,  defendant  is  entitled  to  nonsuit  against  him 
in  such  other  suits,  unless  plaintiff  stipulate  that 
they  abide  event  of  first  suit. 

Jackson  v.  Leggett,  5  Wend.  83,  780 

In'trover  against  sheriff,  where  venue  is  laid  in 

county  where  act  complained  of  was  done,  after 

evidence  is  given  on  trial,  plaintiff  cannot  submit  to 

nonsuit,  and  defendant  is  entitled  to  verdict. 

Hull  v.  Southworth,  5  Wend.  265,  844 

Demise  in  declaration  in .  ejectmentilaid  from  a 
man  who  was  dead  at  commencement  of  suit,  is 
ground  of  nonsuit  at  trial. 

Doe  v.  Butter,  3  Wend.  149,  318 

On  venire  qui  tarn,  plaintiff  cannot  regularly  be 
nonsuited,  though  evidence  is  insufficient  to  entitle 
him  to  recover  against  defendant  who  appears. 

Beaman  v.  Blanchard,  4  Wend.  432,  662 

NOTICE. 

In  notice  for  commission  given  after  receiving 
notice  of  trial,  defendant  should  stipulate  to  pay 
plaintiff's  costs  of  preparing  for  trial. 

La  F arge  v.  Luce,  2  Wend.  242,  115 

Notice  of  application  to  a  commissioner  to  super- 
sede a  writ  of  error,  for  want  of  the  requisite  bond 
or  justification  of  bail,  is  not  necessary. 

Briggs  v.  Brown,  6  Wend.  535,  1185 

Notice  of  amount  of  costs  taxed  is  necessary  be- 
fore suit  on  agreement  by  stranger  to  pay  costs. 

Safford  v.  Stevens,  2  Wend.  158,  85 

Previous  to  the  parties  having  come  to  an  issue 

on  all  the  pleadings  interposed,  a  cause  cannot  be 

noticed  for  argument,  though  an  issue  of  law  is 

joined  on  one  of  the  pleadings. 

Ontario  B'k  v.  Feeler,  2  Wend.  248,  117 

Where  nature  of  proceedings,  form  of  action  or 
pleadings,  gives  opposite  party  notice  to  be  pre- 
pared to  produce  writing,  if  necessary  to  falsify  his 
adversary's  evidence,  no  other  notice  is  necessary. 
Story  v.  Patten,  3  Wend.  486,  443 

S.  P.— Wilson  v.  Gale,  4  Wend.  623,  73O 

Rule  applied  in  action  against  constable  for  fail- 
ure to  return  process  or  pay  over  money,  etc. 

Idem.  730 

Notice  to  sheriff  of  rent  due  landlord,may  be  given 
at  any  time  before  money  is  paid  over. 

Beekman  v.  Lansing,  3  Wend.  446,  427 

Every  individual  suffering  actual  damage,  wheth- 
er direct  or  consequential  from  a  common  nuisance, 
may  maintain  action  for  his  own  particular  injury, 
although  there  are  other  equally  damnified. 

Lansing  v.  Smith,  4  Wend.  9,  513 

Comptroller  is  not  compelled  to  give  notice  to 
surety,  on  defaulting  officer's  bond. 

People  v.  Russell,  4  Wend.  570,  711 


OFFICE  AND  OFFICER. 

See  SHERIFF  AND  CONSTABLE. 
County  supervisors  bound  by  acts  of  predeces- 
sors. 

Suprs.  of  Chenango  v.  Birdsall,  4  Wend. 

453,  670 

Officers  of  Turnpike  Company  personally  liable 
to  punishment  by  fine  and  imprisonment  as  for  a 
misdemeanor,  for  neglect  to  keep  road  in  repair. 

Kane  v.  People,  3  Wend.  363,  396 

Such  offense  is  joint  and  several,  and  some  may 

be  acquitted  and  others  convicted.    Idem.          396 

Minor  cannot  hold  civil  office  in  this  State,  but 

officer  can  not  refuse  on  that  ground  to  administer 

oath. 

People  v.  Dean,  3  Wend.  438,  424 

WEND.  2,  3,  4,  5,  6. 


Mistakes  in  settlement  between  public  officers,  al- 
lowed to  be  rectified  which  would  not  be  allowed  as- 
between  individuals. 

Suprs.  of  Chenango  v.  Birdsall,  4  Wend. 

453,  670 

To  constitute  one  an  officer  de  facto,  there  must 
be  a  holding  under  some  color  of  right,  or  an  ac- 
quiescence in  the  public  for  such  length  of  time  as 
will  authorize  a  presumption. 

Wilcox  v.  Smith,  5  Wend.  231,  83£ 

Bond  of  treasurer  of  county  valid,  though  irregu- 
lar in  form.  See, 

Suprs.  of  Allegany  Co.  v.  Van  Campen,  3 

Wend.  48,  281 

Where  officer  is  sued  for  acts  done,  he  must  show 
affirmatively  the  facts  giving  him  jurisdiction. 

Evertson  v.  Sutton,  5  Wend.  281,  85a 

Ministerial  officer  is  protected  in  execution  of 
process,  either  from  court  of  limited  or  general 
jurisdiction,  where  it  appears  on  its  face  that  court 
has  jurisdiction  of  the  subject-matter,  and  nothing 
appears  to  apprise  the  officer,  but  that  the  court  had 
jurisdiction  of  the  person. 

Savacool  v.  Boughton,  5  Wend.  170.  811 

Justice  issuing,  and  officer  executing  second  exe- 
cution after  the  first  is  satisfied  are  trespassers, 
though  issued  on  false  representation  of  plaintiff 
that  first  execution  was  lost. 

Lewis  v.  Palmer,  6  Wend.  367,  1136 

Recovery  may  be  had  for  full  value  of  property 
sold  under  void  execution,  although  not  removed 
by  the  purchaser.  Idem.  1126 

Directors  of  moneyed  institution  are  liable  in  ac- 
tion on  the  case,  for  improperly  obtaining  or  dis- 
posing of  funds,  etc.,  of  company. 

Franklin  Ins.  Co.  v.  Jenkins,  3  Wend.  130,    311 
They  are  only  jointly  liable  when  act  is  by  a  ma- 
jority.   Idem.  311 
Comptroller  of  State  has  authority  without  any 
express  legislative  provision,  to  accept  additional 
collateral  security  from  debtors  of  the  State. 

Jackson  v.  Brown,  5  Wend.  590,  96O 

Trustees  of  a  village,  empowered  by  Act  of  Incor- 
poration to  hold  over  until  their  successors  are 
elected,  will  be  ousted  if  such  failure  to  elect  suc- 
cessors occurred  through  their  neglect  to  give  no- 
tice of  election. 

People  v.  Bartlett,  6  Wend.  422,  1145 

In  such  prosecution  they  are  bound  to  show  a 
good  title.  Idem.  1145 

Where  a  statute  specifies  the  time  within  which  a 
public  officer  is  to  perform  a  public  act  in  regard  to 
rights  of  others,  it  will  be  considered  merely  direct- 
ory unless  the  nature  of  the  act  to  be  performed  or 
the  language  used  by  the  statute,  shows  the  desig- 
nation of  time  was  intended  as  a  limitation  of  the 
power  of  the  officer. 

People  v.  Allen,  6  Wend.  486,  1168 

Regular  process  from  court  having  jurisdiction 
of  subject-matter,  protects  ministerial  officer. 

McOuinty  v.  Herrick,  5  Wend.  240,  836 


PARENT  AND  CHILD. 

Husband  not  bound  to  support  child  of  wife  by 
former  marriage. 

Gay  v.  Ballou,  4  Wend.  403,  652 

Parol  agreement  by  parent  that  child  shall  work 
until  21  years  of  age  at  a  certain  compensation,  is 
void  under  Statute  of  Frauds,  but  recovery  may  be 
had  for  services  under  quantum  merutt,  though  con- 
tract is  terminated  by  consent  of  parties. 

Shute  v.  Dorr,  5  Wend.  204,  823 

PARTIES. 

Cashier  of  bank  cannot  recover  on  note  made  to 

bank,  unless  he  show  suit  instituted  by  direction  of 

the  bank,  or  that  the  note  was  transferred  to  him. 

Olcott  v.  Rathbone,  5  Wend.  490,  924 

In  action  by  insolvent  debtor,  as  such,  plaintiff 

must  in  all  cases  prove  on  the  Jtrial  the  character  in 

which  he  sues. 

Best  v.  Strong,  2  Wend.  319,  144 

Where  one  of  several  partners  is  compelled  by 

legal  proceedings  to  pay  out  money  on  a  demand 

against  the  firm,  action  to  recover  it  back  may  be 

brought  in  names  of  all  the  members  of  the  firm. 

Hill  v.  Packard,  5  Wend.  375,  883 

Where  parties,  one  as  surety  and  another  as  heir 
of  co-surety,  on  being  subjected  to  payment  of  debt 
of  third  person,  paid  it  from  partnership  funds; 
held,  separate  actions  are  maintainable  to  recover 
it  back. 

Gould  v.  Gould,  6  Wend.  263,  1089 
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One  of  several  defendants  may  apply  'for  costs 
against  plaintiff  for  not  trying:  cause  pursuant  to 
notice  on  showing  assent  of  co-defendants  for  him 
to  apply  separately,  or  their  refusal  to  unite  with 
him  in  his  application. 

Hart  v.  Wood,  6  Wend.  558,  1193 

One  of  two  obligees  cannot  maintain  an  action  on 
a  bond  in  his  own  name  without  averring  the  death 
of  his  co-obligee. 

Ehle  v.  Purdy,  6  Wend.  629,  1218 

Any  person,  to  whom  constable  has  become  liable 

for  collection  of  execution,  may^commence  suit  on 

constable's  bond  without  previously  obtaining  leave 

from  the  court. 

People  v.  Holmes,  2  Wend.  281,  13O 

On  agreement  by  stranger  to  pay  to  the  attorney 
the  taxable  costs  of  a  suit,  action  may  be  sustained 
in  name  of  the  party. 

Safford  v.  Stevens,  2  Wend.  158,  85 

Where  accommodation  bill  is  pledged  for  less  than 

its  face  value,  and  transferred  by  holder  for  full 

value  and  indorser  is  compelled  to  pay  it,  action 

against  holder  for  surplus,  must  be  by  pledger. 

Gregory  v.  Burrall,  2  Wend.  391,  169 

Receivers  of  bank  may  declare  on  notes  which  it 
holds  either  as  indorsees  or  receivers. 

Haxton  v.  Bishop,  3  Wend.  13,  269 

Action  on  bastardy  bond  given  to  A  and  B  as  over- 
seers, must  be  brought  in  name  of  those  who  are 
overseers  at  time  of  commencement  of  suit. 

Armine  v.  Spencer,  4  Wend.  406,  653 

In  action  by  firm,  name  of  dormant  partner  must 
not  be  used. 

Clark  v  Miller,  4  Wend.  628,  731 

Action  for  services  of  minor  child  must  be  in 
parent's  name. 

Shute  v.  Dorr,  5  Wend.  204,  823 

Where  goods  other  than  those  taken  for  distress 
are   replevied,  nature  and  form  of  security  is  in 
sheriff's  discretion  and  is  not  assignable,  and  de- 
fendant may  sustain  action  thereon  in  his  own  name. 
Knapp  v.  Colburn,  4  Wend.  616,  727 

Constable  and  sureties  on  official  bond  are  liable  in 
covenant  to  any  plaintiff  in  execution. 

Fellows  v.  Oilman,  4  Wend.  414,  656 

A  negotiable  note,  the  remedy  on  which  is  barred 
by  Statute  of  Limitations  is  renewed  by  new  prom- 
ise or  acknowledgment,  and  transf erree  may  main- 
tain action  thereon  in  his  own  name  without  prov- 
ing title. 

Dean  v.  Hevrit,  5  Wend.  257,  842 


PARTITION. 

Partition  by  tenants,  landlord  not  being  a  party, 
and  possession  thereunder  for  thirty  years,  will  not 
give  landlord  right  to  bring  ejectment  for  one  sub- 
division for  insufficient  distress  found  thereon,  it 
appearing  there  was  sufficient  on  the  other  subdi- 
vision to  countervail  rent. 

Jackson  v.  Wyckoff,  5  Wend.  53,  769 

Commissioners  in  partition  allowed  $3  per  day. 

Anon.  2  Wend.  621,  254 

Partition  between  parties  holding  conditional  fee 

or  life  estate  does  not  enlarge  estate,  but  only  severs 

tenancy;  and  releases  presumed  from  lapse  of  .time, 

presumed  to  be  in  accordance  therewith. 

Jackson  v.  Christman,  4  Wend.  277,  6O8 

In  partition  in  case  of  default,  proof  exhibited 
must  at  least  be  such  as  would  establish  a  prima 
facie  right  of  recovery  in  ejectment. 

Griggs  v.  Peckham,  3  Wend.  436,  424 

Under  Act  for  partition  of  land  each  owner  is  to 
have  assignment  of  his  portion  when  it  can  be  as- 
certained. 

Me  Whorter  v.  Gibson,  2  Wend.  443,  188 

Court  may  conform  to  wishes  of  parties  in  divid- 
ing estates,  and  where  defendants  consent  to  retain 
their  portion  undivided  partition  made  according- 
ly. Idem.  188 
Where  subdivisions  of  patent  to  several  were 
known  by  particular  numbers  and  one  was  known 
as  lot  of  A,  one  of  the  patentees,  for  over  thirty 
years;  held,  partition  might  be  presumed  in  absence 
of  proof  of  tenancy  in  common. 

Jackson  v.  M flier,  6  Wend.  228,  1077 

PARTNERSHIP. 

Where  two  persons  agreed  to  burn  lime  on  shares, 
one  to  furnish  kiln  and  stone,  and  the  other  to  fur- 
nish wood  and  burn  kiln  ;  held,  a  technical  partner- 
ship existed. 

Musier  v.  Trumpbour,  5  Wend.  274,  848 

Where  money  is  borrowed  by  one  partner  in  name 
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of  firm  all  partners  are  liable,  though  it  is  appropri- 
ated to  individual  use  of  one  borrowing  it. 

Church  v.  Sparrow,  5  Wend.  223,  829 

Also  liable  w_here  borrowed  by  one  partner  and  it 
is  shown  that  it  was  borrowed  for  and  appropriated 
to  the  use  of  the  firm.  Idem.  829 

Where  the  partnership  is  at  an  end  and  there  is 
but  a  single  item  to  liquidate,  action  at  law  lies  by 
one  partner  against  the  other  to  recover  balance 
due  to  him  growing  out  of  partnership  transaction. 
Musier  v.  Trumpbour,  5  Wend.  274.  848 

In  action  against  firm  on  note  given  by  one  part- 
ner in  firm  name,  it  is  not  incumbent  on  plaintiff  in 
first  instance  to  prove  that  note  was  given  for  part- 
nership transaction. 

Vallett  v.  Parker,  6  Wend.  615,  1213 

A  promissory  note  given  by  partners  and  signed 
Frederick  Cleveland  and  Rufus  Cleveland,  is  bind- 
ing upon  both. 

McGregor  v.  Cleveland.  5  Wend.  477,  92O 

In  the  absence  of  all  proof  to  the  contrary,  part- 
ners will  be  presumed  to  be  equally  interested  in 
partnership  funds. 

Gould  v.  Gould,  6  Wend.  263,  1O89 

PATENTS. 

Construction  of  Rensselaerwyck  patent. 

Canal  Comrs.  v.  People,  5  Wend.  423,  9OO 

PAUPERS. 

Since  Act  of  Nov.  27,  1824,  county  liable  in  which 
paupers  happen  to  be  on  that  day. 

Palmer  v.  Vandenbet  gh,  3  Wend.  193,  334 

Money  expended  for  pauper  prior  to  adjudication 
of  settlement  is  county  charge. 

People '.v.  O.  of  Oswego,  2  Wend.  291,  133 

An  adjudication  as  to  the  settlement  of  paupers, 
for  whose  relief  expenditures  have  been  incurred 
by  a  town,  may  be  made  subsequent  to  such  ex- 
penditures; and  such  paupers  will  be  deemed  coun- 
ty charges,  and  the  county  subjected  to  the  payment 
of  money  thus  expended. 

People  v.  Suprs.,  2  Wend.  291,  133 

Order  of  justice  authorizing  annual  allowance  for 
relief  of  pauper  is  authority  sufficient  to  overseer  to 
contract  for  pauper's  support. 

Palmer  v.  Vandenbergh,  3  Wend.  193,          334 

Valid  contracts  of  overseers  are  binding  upon 
their  successors.  Idem.  334 

Contract  by  overseers  to  support  pauper  for  in- 
definite time  may  be  rescinded  at  anv  time. 

Idem.  334 

Action  against  overseers,  for  support  of  pauper, 
does  not  lie  in  absence  of  promise,  express  or  im- 
plied, to  pay.  Idem,  334 

PAYMENT. 

Judgment  creditor  not  entitled  to  interfere  to  set 
aside  fraudulent  settlement  after  a  sale  under  exe- 
cution for  a  sum  equal  to  or  greater  than  his  judg- 
ment. 

Forsyth  v.  Clark,  3  Wend.  637,  495 

Promissory  note  taken  by  express  agreement  in 
payment  of  a  judgment  is  an  extinguishment  of  a 
precedent  debt. 

IV.  Y.  State  B'k  v.  Fletcher,  5  Wend.  85,        781 

Where  injunction  was  served  upon  bank  a  half  an 
hour  after  it  opened  for  business,  by  which  its  ope- 
rations were  suspended ;  held,  unnecessary  for 
holder  of  check  received  after  banking  hours  of  the 
day  before  to  show  presentment  for  payment  to 
entitle  him  to  recover  on  original  consideration. 
Lovett  v.  Cornwall,  6  Wend.  369,  1127 

Where  moneys  paid  into  court  by  defendant,  to 
the  credit  of  the  cause  and  not  in  extinguishment 
of  part  or  whole  of  claim,  loss  thereof  is  borne  by 
defendant. 

De  Peyster  v.  Clarkson,  2  Wend.  77,  57 

Payment  in  court  by  sheriff  after  commencement 
of  suit  for  failure  to  return  execution  is  no  de- 
fense. 

Crane  v.  Dygert,  4  Wend.  675,  748 

Interest  in  such  cause  is  recoverable.    Idem.   748 

Where  A  being  sued  by  B,  sets  off  judgment  due 
from  B,  and  has  balance  certified  in  his  favor,  the 
first  judgment  against  B  is  extinguished  only  to  an 
amount  equal  to  that  set  off  to  balance  demand  of 
B ;  and  execution  may  be  issued  on  first  judgment 
for  the  balance. 

Doty  v.  Russell,  5  Wend.  129,  796 

Acceptance  by  creditor  of  note  of  third  person  in 
full  satisfaction  of  note  due  him  extinguishes  latter 
note. 

Booth  v.  Smith.  3  Wend.  66,  288 

WEND.  2,  3,  4,  5,  6. 
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Where  erroneous  judgment  is  paid  and  subse- 
quently reversed  for  defect  in  form  and  restitution 
and  costs  awarded,  payment  made  on  erroneous 
judgment  is  no  bar  to  second  suit  for  same  cause. 

Close  v.  Stuart,  4  Wend.  95,  543 

Payment  of  money  into  court  admits  the  cause 
or  causes  of  action  to  that  amount,  but  nothing 
more. 

Spalding  v.  Vandercook,  2  Wend.  431,          184 
Release  to  mortgagee  of  equity  of  redemption  ex- 
tinguishes mortgage  debt.if  property  equal  in  value 
thereto  at  the  time  ;  if  not  it  is  a  satisfaction  pro 
tanto. 

Spencer  v.  Harford,  4  Wend.  381,  644 

PENALTY. 

A  bond  and  warrant  may  be  taken  and  judgment 
entered  thereon  to  cover  future  advances  ;  but  if 
•execution  issues  for  more  than  is  actually  due,  it  is 
fraudulent  and  subjects  plaintiff  to  penalty  given 
by  Statute  of  Frauds  if  intentionally  done. 

Wilder  v.  Fondey.  4  Wend.  100,  544 

If  judgment  is  taken  for  larger  amount  than  is  act- 
ually due  for  purpose  of  defeating  other  creditors, 
plaintiff  is  subjected  to  the  penalty.  Idem.  544 

PHYSICIANS  AND  SURGEONS. 

Physicians  and  surgeons  are  entitled  to  recover 
for  services  of  their  students  in  attendance  upon 
their  patients. 

People  v.  Monroe  C.  P.,  4  Wend.  200,  58O 

Initiation  fee  may  be  demanded  from  physicians 
and  surgeons  on  becoming  members  of  county  med- 
ical societies. 

People  v.  Med.  Soc.  of  N.  Y.,  3  Wend.  426,    42O 

PLEADINGS. 

On  setting  aside  an  inquest  regularly  obtained, 
the  defendant  will  be  required  to  withdraw  the  plea 
-of  the  Statute  of  Limitations. 

Fox  v.  Baker.  2  Wend.  245,  116 

In  action  of  debt  on  judgment  rendered  in  other 
State,  defendant  may  plead  in  bar  that  no  process 
was  served  on  him  and  that  he  never  appeared  in 
person  or  by  attorney,  notwithstanding  averments 
in  record  to  the  contrary. 

Starbuck  v.  Murray,  5  Wend.  148,  8O3 

In  such  action  plea  that  defendant  was  not  served 

with  process  had  no  notice  of  pendency  of  suit  is 

equivalent  to  denial  of  appearance  and  is  good  in 

bar. 

Holbrook  v.  Murray,  5  Wend.  161,  808 

Where  one  of  several  defendants  severs  in  his  de- 
fense, and  puts  in  plea  which  goes  only  to  his  per- 
sonal discharge,  plaintiff  may  enter  nol.  pros,  as  to 
him  and  proceed  against  the  others. 

Judson  v.  Gibbons,  5  Wend.  224,  83O 

Same  in  action  against  several  defendants  sued  in 
a  representative  capacity.  Idem.  83O 

In  setting  up  title  by  purchase  to  personal  prop- 
erty claimed  under  dormant  execution,  averment 
of  time  or  place  of  purchase  or  of  directions  given 
to  suspend  proceedings  or  that  they  were  given  to 
defraud  or  of  consideration  paid,  are  all  unneces- 
sary. 

Hickok  v.  Coates,  2  Wend.  419,  ISO 

If  the  promise  to  pay  a  debtibarred  by  insolvent's 

discharge  be  conditional,  it  must  be  alleged  as  a 

conditional  and  not  as  an  absolute  promise  in  the 

replication,  or  the  plaintiff  cannot  recover. 

Wait  v.  Morres,  6  Wend.  394,  1135 

Plea  of  cepit  in  alia  loco  does  not  admit  the  taking 
as  plaintiff  has  laid  it,  and  plaintiff  is  still  bound  to 
show  his  right  to  recover. 

Williams  v.  Welch,  5  Wend.  290,  853 

Where  promissory  note  is  stated  in  declaration  to 

have  been  made  by  the  defendants,  proof  that  it  was 

made  by  one  of  the  firm  in  the  partnership  name, 

supports  the  declaration. 

Vattett  v.  Parker,  6  Wend.  615,  1813 

Whatever  is  necessarily  understood,  intended  and 
implied  in  a  plea  is  traversable  as  much  as  if  it  were 
expressly  alleged. 

Haight  v.  Hottey,  3  Wend.  258,  358 

Matter  of  defense  arising  after  issue  joined,  inter- 
mediate the  term  and  circuit,  must  be  pleaded  at  the 
circuit. 

Field  v.  Goodman,  3  Wend.  310,  377 

Conclusion  to  pleas.    See, 

Sup'rs  of  AUegany  Co.  v.  Van  Campen,  3  Wend. 
48,  281 

A  reference  in  second  count  to  allegation  con- 
tained in  first  is  sufficient. 

Loomis  v.  Swick,  3  Wend.  205,  338 
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In  suit  by  religious  corporation  founded  on  a 
conveyance,  it  is  not  necessary  to  aver  a  capacity 
in  the  corporation  to  take. 

Ref.  Dutch  Ch.  v.  Feeder,  4  Wend.  494,         684 

In  action  of  debt  where  two  several  sums  are  de- 
manded as  due  and  owing  in  separate  counts,  dec- 
laration should  in  commencement  demand  the  ag- 
gregate and  each  count  the  separate  parcel  thereof. 
People  v.  Van  Eps,  4  Wend.  387,  646 

Where,  under  Act  incorporating  insurance  com- 
pany, assignee  of  insured  may  bring  action  in  his 
own  name  if  subject  insured  has  been  transferred  to 
him,  he  must  aver  that  he  became  purchaser  or  as- 
signee of  subject  insured.  A  general  averment  of 
interest  will  not  do. 

Granger  v.  Howard  Ins.  Co.,  5  Wend. 
200,  822 

Date  of  declaration  in  cause  commenced  in  vaca- 
tion and  filed  before  next  term.  See, 

Paul  v.  Graves,  5  Wend.  76,  778 

Members  of  incorporated  company,  made  indi- 
vidually liable  by  Act  of  Incorporation,  are  liable 
as  if  there  had  been  no  Act  of  Incorporation,  and 
all  must  be  joined  in  suit  for  loss,  but  non-joinder 
can  only  be  pleaded  in  abatement. 

Allen  v.  Sewatt,  2  Wend.  327,  146 

In  declaring  in  assumpsit  for  breach  of  contract  to 
deliver  on  demand,it  is  unnecessary  to  set  forth  pay- 
ment of  part  of  consideration,  admitted  by  contract 
to  have  been  received,  or  to  allege  precise  day  of  de- 
mand. 

Doz  v.  Dey,  3  Wend.  356,  394 

In  action  of  assault  and  battery,  omission  of  de- 
fendant to  plead,  admits  an  assault  and  battery  but 
not  on  any  particular  day  or  the  circumstances 
laid  in  declaration  by  way  of  aggravation  and  with- 
out proof  that  the  injury  was  committed  by  defend- 
ant, plaintiff  is  entitled  to  only  nominal  damages. 
Bates  v.  .Loomis,  5  Wend.  134,  798 

In  action  for  killing  horse  let  to  hire,  by  violent 
driving  and  cruel  treatment,  plea  of  infancy,  with 
averment  that  injury  happened  through  unskillful- 
ness,  want  of  knowledge,  discretion  and  judgment 
of  defendant,  is  good  defense. 

Campbett  v.  Stakes,  2  Wend.  137.  78 

To  an  action  of  debt  on  bond,  for  payment  of 
money,  plea  averring  agreement  by  obligee  to  ac- 
cept surrender  of  lands  mortgaged  as  collateral  se- 
curity, and  tender  of  performance  by  defendant  is 
not  a  bar. 

Russell  v.  Lytle,  6  Wend.  390,  1 134 

Where  a  breach  gives  no  data  to  regulate  assess- 
ment of  damages,  it  is  not  well  assigned  though  it 
negative  the  words  of  condition  in  the  bond. 

•People  v.  Russell,  4  Wend.  570,  711 

Where  in  contract  for  transportation  on  the  canal 
the  dangers  of  canal  navigation  are  excepted  out 
of  warranty  for  delivery  by  specific  time ;  plea  gen- 
erally, alleging  such  dangers  without  specifying 
them  as  excuse  for  non-performance,  is  insufficient 
on  special  demurrer. 

Woodwarth  v.  McBride,  3  Wend.  227.  346 

Where  consideration  for  conveyance  of  land  was 
agreement  to  discharge  two  mortgages  and  pay 
balance  of  consideration  thereof  to  vendor,  dec- 
laration in  action  for  breach,  averring  generally 
the  non-payment  of  the  mortgages  and  balance  to 
vendor  is  insufficient. 

Thomas  v.  Van  Ness,  4  Wend.  549,  7O4 

Where  words  do  not  clearly  and  unequivocally 
express  in  terms  the  legal  import  of  the  contract, 
the  latter  must  be  averred.  Idem.  7O4 

Contracts  may  be  set  forth  in  the  words  in  which 
they  are  made  or  according  to  their  legal  effect. 

Scott  y.  Leiber,  2  Wend.  479,  2O2 

In  declaring  for  breach  of  particular  parts,  if  oth- 
er parts  do  not  qualify  them  they  need  not  be  set 
forth.  Idem.  2O2 

Alternative  contract  must  be  stated  according  to 
its  terms.  If  stated  as  absolute  contract  variance 
will  be  fatal. 

Stone  v.  Knowlton,  3  Wend.  374,  4OO 

Where  plea  is  answer  to  but  part  of  declaration, 
plaintiff  must  demur ;  and  doing  so,  he  shall  have 
judgment. 

Hickok  v.  Coates,  2  Wend.  419,  ISO 

Plaintiff  is  entitled,  on  demurrer,  to  judgment  on 
any  breaches  well  assigned,  but  is  barred  of  the 
residue. 

People  v.  Bush,  6  Wend.  454,  1134 

In  pleading  discharge,  facts  giving  jurisdiction 
to  the  officer  must  be  set  forth ;  recital  of  the  facts 
in  the  discharge  as  set  forth  in  the  pleading  will  not 
cure  the  defect. 

Wheeler  v.  Townsend,  3  Wend.  247,  354 

Averment  in  plea  of  insolvent's  discharge  that  de- 
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fendant  was  of  the  county,  to  a  judge  of  which  he 
presented  his  petition  for  a  discharge  is  sufficient 
to  give  the  judge  jurisdiction. 

Porter  v.  Miller,  3  Wend.  329,  384 

Defendant  cannot  both  plead  and  demur  to  same 
part  of  declaration. 

Rickert  v.  Snyder,  5  Wend.  104,  787 

Double  replications  or  rejoinders  cannot  be  in- 
terposed but  by  leave  of  the  court  obtained  on  spe- 
cial application. 

Ames  v.  West,  4  Wend.  211,  584 

Plaintiff  cannot  surrejoin  double  to  rejoinder  of 
defendant. 

Oakley  v.  Romeyn,  6  Wend.  521,  1181 

On  motion  for  leave  to  reply  double  it  must  be 
shown  that  matters  sought  to  be  replied  are  true. 
McNair  v.  Bronson,  6  Wend.  534,  1 185 

In  suit  against  twelve  defendants  the  answer 
should  regularly  be  signed  and  sworn  to  by  all  de- 
fendants; but  the  signature  and  oath  may  be  waived 
by  the  complainant,  and  the  filing  of  the  replication 
is  evidence  of  such  waiver;  and  wnere  waived  it  is  of 
course  for  the  court  to  order  the  answer  to  be  filed, 
but  without  such  order  filing  is  irregular. 

FiMon  ffl .  v.  Beach,  6  Wend.  36,  1O1O 

Answer  in  chancery,  responsive  to  and  fully 
denying  material  allegations  in  bill,  will  prevail  un- 
less disproved  by  more  than  one  witness. 

Stafford  v.  Bryan,  3  Wend.  532,  458 

Answer  in  chancery,  if  impeached  in  material 
parts  by  proof  in  the  cause,  is  entitled  in  evidence 
to  only  diminished  credit. 

Forsyth  v.  Clark,  3  Wend.  637,  495 

If  plaintiff  in  bill  for  specific  performance  set 
forth  a  contract  without  stating  it  to  be  by  parol,  it 
will  be  taken  to  have  been  in  writing,  if  necessary; 
but  if  defendant  deny  the  contract,  plaintiff  must 
prove  a  contract  valid  within  the  Statute  of  Frauds; 
but  if  defendant  admit  the  contract  in  his  answer, 
he  must  plead  that  it  was  not  in  writing  and  so  not 
binding. 

Harris  v.  Knickerbocker,  5  Wend.  638,         977 

If  bill  set  forth  parol  contract  and  matters  tak- 
ing it  out  of  the  statute,  defendant  cannot  set  up 
the  statute  in  bar.  Idem.  977 

General  denial  of  fraud,  in  answer  to  bill  of  dis- 
covery, is  not  enough,  where,  in  addition  to  general 
charge  of  fraudulent  concealment  of  property  by 
defendant,  there  is  a  special  charge  that  such  prop- 
erty is  held  by  others  in  secret  trust  for  benefit  of 
defendant.  The  special  charge  must  be  responded 
to. 

Pettit  v.  Chandler,  3  Wend.  618,  488 

On  a  bill  to  redeem  stock,  alleging  that  it*  had 
been  pledged  for  $500,  an  answer,  that  the  stock  was 
pledged  for  $800 ;  in  addition  to  the  $500  alleged  in 
the  bill,  held  responsive. 

Dunham  v.  Jackson,  6  Wend.  22,  1O06 

An  answer  to  a  bill  in  equity  must  prevail  against 
the  evidence  of  a  single  witness,  unsupported  by 
other  witnesses  and  uncorroborated  by  circum- 
stances. Idem.  1OO6 

Declaration  as  administrator,  containing  counts 
for  goods  sold,  work  done,  and  common  money 
counts,  without  stating  indebtedness  to  intestate  or 
referring  to  plaintiff  in  his  representative  capacity, 
except  in  profert  of  letters  of  administration,  is 
bad  on  demurrer. 

Christopher  v.  Stockholm,  5  Wend.  36,          763 

Averment  of  value  of  goods  in  plea  of  plene  ad- 

ministravit  prceter  is  not  material  and  traversable. 

Burr  v.  Baldwin,  2  Wend.  580,  239 

To  entitle  plaintiff  to  recover  he  must  prove  value 
of  goods  in  defendant's  hands  to  be  more  than  de- 
fendant can  retain  to  satisfy  previous  judgments. 
Idem.  239 

A  constable  joining  with  party  in  pleading  gen- 
eral issue,  waives  his  right  to  justify  and  his  claim 
to  double  costs,  if  other  party  cannot  make  out 
justification. 

Merrill  v.  Near,  5  Wend.  237,  835 

When  a  corporation  sues  it  must  under  general 

issue  prove  that  it  is  a  corporation,  or  be  nonsuited. 

Bk.  of  Mich.  v.  Williams,  5  Wend.  480.       921 

Riens  in  arrere  is  the  general  issue  to  an  avowry 
for  rent ;  and  under  it,  eviction  may  be  shown. 

Lewi*  v.  Payn,  4  Wend.  423,  659 

Defendant  acting  in  aid  of  officer  may  Justify 
under  general  issue. 

Jennings  v.  Carter,  2  Wend.  446,  19O 

Declaration  in  assumpsit  against  administrator 
joining  count  on  promise  made  by  administrator, 
charging  him  individually  with  count  on  promise 
by  intestate,  is  bad  for  misjoinder. 

Reynolds  v.  Reynolds,  8  Wend.  244,  352 
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Plea  of  nil  debet  to  debt  on  recognizance  of  bail  is 
bad  on  general  demurrer. 

Sililo  v.  Clark,  3  Wend.  24,  273 

Notice  of  special  matter,  to  be  given  in  evidence 
on  the  trial  of  a  cause,  may  be  subjoined  to  a  plea 
of  non  est  factum  in  debt  on  bond. 

Beach  v.  Swinger,  4  Wend.  519,  693 

Notice  of  special  matter  may  be  subjoined  to  plea 
of  non  est  factum  in  action  of  covenant. 

Provost  v.  Colder,  2  Wend.  517,  216 

Nul  tiel  record,  no  judgment,  and  no  ca.  sa.  are 
not  incompatible  in  an  action  on  recognizance 
against  bail. 

Shiland  v.  Corey,  2  Wend.  246,  117 

In  justifying  under  an  execution  issued  by  a  jus- 
tice of  the  peace  it  is  necessary  to  state  the  statute 
under  which  he  acted. 

Cleveland  v.  Rogers,  6  Wend.  438,  1151 

Where  the  facts  necessary  to  give  jurisdiction  are 
not  pleaded  and  execution  is  not  set  forth,  verbatim, 
so  that  court  may  see  whether  it  afforded  protec- 
tion to  officer  who  issued  it  he  will  be  considered  a 
trespasser.  Idem.  1151 

In  action  against  sheriff  and  his  sureties  for  not 
paying  over  moneys  received  from  presidents  of 
courts-martial,  it  is  not  necessary  in  breach  to  state 
the  president's  names  nor  by  whom  appointed. 

People  v.  Bush,  6  Wend.  454,  1157 

Allegation  of  notice  to  sureties  of  suit  against 
sheriff  is  not  necessary.  Idem.  1157 

In  debt  against  sheriff  for  escape,  in  which  issue 
of  fact  is  joined  on  plea  in  abatement,  a  (am  quam 
clause  is  not  necessary  to  authorize  assessment  of 
damages. 

Haight  v.  Holley,  3  Wend.  258,  358 

Officer  joining  with  another  in  notice  of  justifica- 
tion is  not  precluded  from  his  defense  thereby. 

Jennings  v.  Carter,  2  Wend.  446,  1 9O 

To  a  charge  of  embezzlement  by  county  treasurer, 
plea  that  treasurer  bad  not  been  requested  to  pay 
over  is  bad,  a  demand  being  unnecessary. 

Suprs.  of  Allegany  Co.  v.  Van  Campen,  3 
Wend.  48,  281 

Act  for  More  Easy  Pleading  in  Certain  Suits  al- 
lows matters  in  evidence,  which,  if  specially  plead- 
ed, would  be  a  defense  to  the  action,  but  not  mat- 
ter which  would  be  no  defense  though  specially 
pleaded. 

Fan  Steenbergh  v.  Bigelow,  3  Wend.  42,       2  79' 

In  action  against  directors  of  moneyed  institu- 
tion for  improperly  disposing  of  company's  funds, 
declaration  of  loaning  on  inadequate  security  with 
knowlege  of  inadequacy,  without  specification  of 
time,  persons  and  circumstances,  is  insufficient. 

Franklin  Ins.  Co.  v.  Jenkins,  3  Wend.  130,    311 

Where  grievances  complained  of  are  alleged  to 
have  been  committed  in  part  by  want  of  care  and 
attention  and  part  by  corrupt  and  willful  misman- 
agement, declaration  will  be  adjudged  bad. 

Idem.  34r 

Where  officer  is  sued  in  trover,  the  fact  of  his 
having  received  indemnity  does  not  deprive  him  of 
his  rights  under  Act  for  More  Easy  Pleading,  etc. 
Hull  v.  SouthworUi,  5  Wend.  265,  844 

In  declaring  on  note  as  indorsee  of  firm,  it  is  un- 
necessary to  set  forth  names  of  members  of  firm. 
Cochran  v.  Scott,  3  Wend.  229,  34  7 

Where  a  contract  provides  for  the  performance 
or  omission  of  a  single  act,  a  breach  may  be  as- 
signed in  a  general  way,  but  where  the  condition  is 
for  the  performance  or  omission  of  many  things,  a 
single  act  or  omission  of  which  would  cause  a 
breach,  the  particular  breach  must  be  specified  in  a 
the  assignment. 

People  v.  Brush,  6  Wend.  454,  1 1 5  T 

A  plea  puis  darrein  continuance  of  a  discharge 
under  the  Act  Abolishing  Imprisonment  for  Debt 
in  Certain  Cases,  is  not  a  waiver  of  a  plea  in  bar  be- 
fore put  in ;  and  the  plaintiff  cannot  confess  the 
plea  and  take  judgment,  but  must  proceed  and  try 
the  former  issues. 

Rayner  v.  Dyett,  2  Wend.  300,  137 

After  plea  by  administratrix  of  general  issue  and 
plene  administravU,  prceter  a  certain  sum,  and  reply 
by  plaintiff  admitting  latter  pJea  and  praying  judg- 
ment, etc.,  a  plea,  puis  darrein  continuance,  setting 
forth  judgment  confessed  by  administratrix  in  suit 
commenced  since  action  in  which  plea  is  interposed 
was  at  issue  and  noticed  for  trial,  will  be  received 
and  is  good. 

Lawrence  v.  Bush,  3  Wend.  305.  376 

Rejoinder  denying  averments  in  replication,  and 
reiterating  defense  without  re-affirming  immaterial 
averments,  is  not  a  departure. 

Burr  v.  Baldwin,  2  Wend.  580,  239 

Release  to  mortgagee  of  equity  of  redemption  ex- 
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languishes  mortgage  debt,  if  property  equal  in 
value  thereto  at  the  time ;  if  not,  it  is  a  satisfaction 
pro  tanto. 

Spencer  v.  Harford,  4  Wend.  381,  644 

If  such  release  is  pleaded  in  defense  to  action  on 

debt,  averment  that  land  was  sufficient  to  satisfy 

•debt  is  necessary.    Idem.  644 

A  repleader  will  be  awarded  where,  in  pleading 

.an  insolvent's  discharge,  the  defendant  omits  to 

-aver  that  he  was  an  inhabitant  or  was  imprisoned  in 

the  county  where  his  discharge  was  granted. 

Otis  v.  Hitchcock,  6  Wend.  433,  1149 

General  provisions  of  the  statute  giving  plaintiff 

leave  to  reply,  and  to  defendant  to  rejoin  several 

matters  with  leave  of  the  court,  are  not  applicable 

to  actions  of  replevin. 

Calvin  v.  Lafarge,  6  Wend.  505,  1175 

In  action  of  replevin  for  goods  distrained,  plea  of 

title  to  premises  in  tenant,  and  answer  thereto,  see, 

Brown  v.  Dean,  3  Wend.  208,  339 

Pleadings  in  action  of  replevin,    see, 

lAsher  v.  Pierson,  2  Wend.  345,  153 

An  avowry  in  replevin  showing  conclusive  bar  to 
; action,  is  a  perfect  pleading  requiring  an  answer; 
thougn  following  immediately  after  plea  of  prop- 
erty in  a  stranger,  not  to  be  considered  as  pleaded  to 
induce  return  of  property. 

People  v.  N.  Y.  C.  P.,  2  Wend.  644,  262 

A  replevin  bond  is  assignable  only  in  cases  where 
goods  replevied  were  taken  as  a  distress  for  rent, 
and  such  fact  must  be  averred  in  declaration  by  as- 
signee, or  it  will  be  bad. 

Knapp  v.  Golburn,  4  Wend.  616,  727 

In  action  on  such  bond  it  is  unnecessary  to  aver 

issuing  of  writ  de  returno  habendo  and  a  return  of 

•  ebmgata.    Idem.  727 

General  replication  de  injuria,  etc.,  is  bad  where 
defendant  justifies  or  insists  upon  a  right  as  justifi- 
cation, and  is  good  only  where  he  pleads  matter  of 
excuse;  in  such  a  case  defendant  is  bound  to  trav- 
erse the  right. 

Coburn  v.  Hopkins,  4  Wend.  577,  714 

Alleging  accidental  loss  of  process  under  which 
party  justifies  does  not  turn  defense  into  matter  of 
•excuse  instead  of  justification.  Idem.  714 

Holder  of  note,  on  which  action  is  barred  by 
maker's  discharge  in  insolvency,  in  declaring  in  ac- 
tion thereon,  may  set  forth  the  note,  and  in  his  rep- 
lication aver  a  new  promise  made  to  him  subse- 
quent to  the  discharge. 

DePuy  v.  Swart,  3  Wend.  135,  313 

Moore  v.  Vielt,  4  Wend.  420,  658 

Replication  to  plea  of  riens  per  descent  in  sci.  fa. 
against  heirs  quare  executionem  non,  that  heir  had 
lands,  etc.,  is  good  without  particularizing  the  lands 

•  descended,  etc. 

Sharp  v.  Sharp,  3  Wend.  278,  365 

In  action  on  judgment  of  another  State,  to  a  plea 

that  defendant  was  not   served  with  process  and 

had  no  notice  of  suit,  reply  that  defendant  appeared 

by  attorney  is  good. 

Shumway  v.  StiUman,  6  Wend.  447,  1154 

Second  count  in  slander  may  refer  to  first  for 
time  and  place. 

Rathbun  v.  Emigh,  6  Wend.  407,  114O 

Where  action  is  on  promise  to  perform  future 
act,  plea  of  six  years  from  time  of  making  contract 
is  improper,  but  cured  by  verdict. 

SoiOden  v.  Van  Rensselaer,  3  Wend.  472,  437 
It  is  no  departure  for  defendant,  after  pleading 
liberum  tenementum,  to  rejoin  to  a  replication  set- 
ting forth  a  demise,  that  in  the  demise  was  con- 
tained a  reservation  to  do  the  acts  complained  of  as 
a  trespass. 

Dutton  v,  Holden,  4  Wend.  643,  737 

POWER. 

One  acting  under  a  power  of  attorney  can  con- 
vey no  greater  estate  than  such  power  authorizes, 
Williams  v.  Woodard,  2  Wend.  487,  205 

PRACTICE. 

SEE  AMENDMENT,  APPEAL,  NONSUIT,  PLEADINGS 
ETC.,  ETC. 

Overreaching  and  oppressive  practice  discouraged 
and  punished. 

Smith  v.  Bowen,  2  Wend,  245,  116 

Defendant,  seeking  to  set  aside  plaintiff's  proceed- 
ings solely  on  the  ground  of  irregularity,  must 
-show  a  clear  case. 

Potter  v.  Tuttle,  2  Wend.  254,  119 

PRINCIPAL  AND  AGENT. 

Admissions  and  declarations  of  agent  made  after 
transaction  not  admissible  against  principal;  but 

WEND.  2,  8,  4,  5,  6. 


acts  and  declarations  at  the  time  of  the  transaction 
are  part  of  the  res  gestce,  and  binding  on  him. 

ThaUhimer  v.  Brinclterhvff,  4  Wend.  394,  649 
A  contract  made  by  an  agent  in  name  of  his  prin- 
cipal, he  having  authority  to  do  the  act,  is  not  bind- 
ing on  him  individually. 

Dubois  v.  D.  &  H.  C.  Co.,  4  Wend.  285,  61O 
Where  country  merchant  and  city  merchant  ex- 
change produce,  goods,  etc.,  supplying  each  other 
with  goods,  etc.,  required  in  their  lines,  country 
merchant  is  not  liable  to  seller  for  purchases  on 
credit  by  city  merchant  to  fill  orders  of  country 
merchant,  the  agency  being  special,  with  no  au- 
thority to  pledge  credit  of  principal. 

Jaifues  v.  Todd,  3  Wend.  83,  294 

Military  officer  not  personally  liable  on  promise 
of  reward  for  apprehending  deserter. 

Belknap  v.  Reinhart,  2  Wend.  375,  164 

One  employed  by  an  agent  may  call  upon  the 

principal  for  payment   of   services,  although   he 

knows  the  agent  has  received  the  amount  thereof. 

Lincoln  v.  Battelle,  6  Wend.  475,  1164 

PRINCIPAL  AND  SURETY. 

Surety  of  surety  who  pays  principal's  debt  is  not 
entitled  to  be  substituted  in  creditor's  place  for 
purpose  of  enforcing  payment  against  principal 
debtor,  who  has  paid  his  immediate  surety. 

N.  Y.  State  Bk.  v.  Fletcher,  5  Wend.  85,       781 
Omission  for  8  years  to  prosecute  defaulting  loan 
officer's  bond,  is  no  defense  in  action  thereon  by 
surety. 

People  v.  Russell,  4  Wend.  570,  711 

Where,  to  accommodation  paper  with  sureties,  an- 
other surety  is  added  on  bank's  refusing  to  discount 
note  without  additional  names,  such  person  will  be 
considered  a  co-surety,  unless  it  appears  positively 
or  by  legal  intendment,  the  original  signers  intend- 
ed to  stand  as  principals  to  such  person. 

Warner  v.  Price,  3  Wend.  397,  409 

In  action  by  surety  for  money  paid  in  behalf  of 
principal,  evidence  that  surety  has  conveyed  land 
in  satisfaction  of  debt  is  admissible. 

Bonney  v.  Seely,  2  Wend.  481,  2O3 

Surety  can  recover  of  principal  only  amount  act- 
ually paid  in  extinguishment  of  debt  and  costs. 

Idem.  203 

Comptroller  not  compelled  to  give  notice  to  surety 
on  defaulting  officer's  bond. 

People  v.  Russell,  4  Wend.  570,  711 

Surety  for  payment  of  rent,  who  agrees  to  fully 
satisfy  agreements  of  tenant  and  make  up  defi- 
ciency in  case  of  default  and  to  dispense  with  no- 
tice of  non-payment  or  proof  of  demand  being  made 
of  tenant,  has  no  right  to  require  landlord  to  dis- 
train ;  and  is  liable,  though  landlord  on  request  re- 
fuses so  to  do. 

Ruggles  v.  Holden,  3  Wend.  216,  342 

Surety  cannot  ask  the  use  of  creditor's  remedies 
without  tendering  indemnity  for  costs  and  ex- 
penses ;  and  where  principal  offers  him  the  benefit 
of  his  remedies,  he  is  without  excuse. 

Beardsley  v.  Warner,  6  Wend.  610,  1211 

A  promise  to  pay  interest  during  time  of  forbear- 
ance forms  no  consideration  for  agreement  to  for- 
bear, when  debtor  is  already  bound  to  pay  interest, 
and  such  extension  will  not  release  surety. 

Reynolds  v.  Ward,  5  Wend.  501,  928 

PROCESS. 

Action  on  the  case  for  obstructing  the  execution 
of  mesne  process  cannot  be  maintained  unless  plaint- 
iff aver  and  prove  that  he  had  cause  of  action 
against  person  whose  arrest  was  prevented. 

Campbell  v.  Neely,  2  Wend.  559,  231 


QUESTIONS  OF  LAW  AND  FACT. 

Whether  explanation  given  of  erasure  or  inter- 
lineation in  material  part  of  deed  is  satisfactory,  is 
question  for  jury. 

Jackson  v.  Osborn,  2  Wend.  555,  23O 

Court  is  to  decide  sufficiency  of  demand  and  no- 
tice to  charge  indorser,  when  facts  are  conceded. 
Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75,      291 

Where  notice  of  non-payment  stated  that  protest 
was  made  on  evening  before  draft  fell  due :  held, 
proper  to  be  submitted  to  jury  as  to  whether  or  not 
defendant  was  misled. 

Ontario  Bk.  v.  Petrie,  3  Wend.  456.  431 

Whether  execution  is  issued  intentionally  for  a 
larger  amount  than  is  due,  or  by  mistake,  is  ques- 
tion for  the  jury ;  as  is  also  plaintiff's  motives  in 
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taking  the  only  fund  creditors  may  proceed  against, 
when  he  has  other  security. 

Wilder  v.  Fondey,  4  Wend.  100,  544 

Evidence  in  relaxation  to  an  excuse  offered  for 
continuance  of  possession  in  vendor  after  sale  be- 
ing: uncontradicted,  it  belongs  to  the  court  and  not 
the  jury  to  decide  the  question  of  fraud. 

Jennings  r.  Carter,  2  Wend.  446,  190 

The  facts  in  the  case  not  being  controverted,  it  is 
a  question  for  the  court  whether  mortgage  is  fraud- 
ulent as  to  creditors. 

Divver  v.  McLaughlin,  2  Wend.  596,  244 

Sufficiency  of  proof  of  handwriting  should  be  left 
to  the  jury. 

Utica  Ins.  Co.  v.  Badger,  3  Wend.  102,  301 
Where  circumstances  relied  on  as  probable  cause 
in  mal.  pros,  are  admitted  by  pleadings  or  evidence 
thereof  uncontroverted,  it  is  a  question  for  the 
court,  and  where  it  establishes  probable  cause, 
court  may  grant  nonsuit. 

Master  v.  Deyo,  2  Wend.  424,  182 

If  evidence  is  controverted,  it  should  go  to  jury 
under  court's  instruction  as  to  the  law  of  the  case. 
Idem.  182 

Facts  as  to  payment  of  consideration,  when  re- 
sulting trust  is  set  up,  are  to  be  submitted  to  the 
jury. 

Jackson  v.  Bateman,  2  Wend.  570,  235 

Intention  of  defendant  in  slander  is  to  be  deter- 
mined by  the  jury. 

Gibson  v.  Williams,  4  Wend.  320,  623 

Whether  offer  to  sell  remains  open  for  acceptance 
at  a  particular  period  is  a  question  of  fact  to  be  de- 
termined by  the  circumstances  of  the  case. 

Mactier  v.  Frith,  6  Wend.  103,  1O33 

Where  evidence  in  action  for  waste  under  the 

statute  is  insufficient  to  warrant  recovery,  judge  is 

not  authorized,  in  ejectment  founded  on  forfeiture 

for  waste,  to  instruct  jury  that  acts  complained  of, 

because  done  without  landlord's  permission,  work  a 

forfeiture.    The  question  should  be  left  to  the  jury. 

Jackson  v.  Tibbits,  3  Wend.  341,  388 

QUO  WARRANTO. 

Where  a  college  is  founded  and  established  by  Re- 
gents of  the  University  in  a  particular  place,  the 
establishing  by  it  of  a  branch  school  in  another 
place  is  an  usurpation  of  its  franchise  for  which 
QUO  warranto  lies. 

People  v.  Trustees  of  Geneva  College,  5 
Wend.  211,  825 


REAL  PROPERTY. 

A  redelivery  of  deed  of  land  by  the  grantee  to  the 
grantor  does  not  revest  the  title  in  the  grantor. 

Jackson  v.  Page,  4  Wend.  585,  716 

When  division  line  between  two  tracts  will  be 
considered  a  continuous  line.  See, 

RockweUv.  Adams,  6  Wend.  467,  1611 

Naked  possession  of  property  for  a  short  time  and 
exercise  of  acts  of  ownership  over  it,  will  not  au- 
thorize jury  to  find  transfer  of  property  where  there 
is  no  acquiescence  or  recognition  of  title  by  former 
owner. 

Tompkim  v.  Hatte,  3  Wend.  406,  412 

RECEIVER. 

A  receiver  who  has  procured  an  order  of  chancery 
directing  payment  of  sum  of  money  on  pain  of  at- 
tachment may  take  collateral  security  for  the  debt. 
Beardslpy  v.  Warner,  6  Wend.  610,  1211 

In  proceeding  against  bank  under  statute,  where 
facts  stated  and  verified  by  affidavit  as  belief  of 
the  party  raise  a  fair  presumption  that  bank  is  in- 
solvent, and  are  not  contradicted  or  explained  by 
bank,  on  motion  for  receiver  after  due  notice,  fact 
of  insolvency  will  be  considered  as  proved. 

Bk.  of  Columbia  v.  Atty-Gen.,  3  Wend.  588,  478 

Receiver  may  be  appointed  by  Chancellor  in  first 
instance  without  previous  reference  to  an  appoint- 
ment by  a  master.  Idem.  478 

Amount  of  security  rests  in  discretion  of  Chan- 
cellor, Idem.  478 

RECOGNIZANCE. 

Proceeding  upon  recognizance  of  bail  is  merely  a 
continuation  of  the  original  suit. 

Davis  v.  Packard,  6  Wend.  327.  1111 

Recognizance  in  error  to  remove  cause  into  Su- 
preme Court  ia  good  if  taken  before  any  judge  of 

'  Bennet  v.  Dodd,  5  Wend.  79,  779 
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Recognizance  to  prosecute  writ  of  error  entered 
into  on  sixth  day  after  judgment  produces  no  stay 
of  execution,  but  may  be  enforced  though  defend- 
ant arrested  on  ca.  sa. 

Mitchell  v.  Thorp,  5  Wend.  287,  852: 

If  parties  or  their  property  be  within  the  county, 
district  attorney  is  to  collect  fines  and  recognizances 
by  execution. 

People  v.  Van  Eps,  4  Wend.  387,  646- 

Action  may  be  sustained  in  the  Supreme  Court 
upon  a  criminal  recognizance  taken  in  Oyer  and  Ter- 
miner.  Idem.  646 

Recognizance  must  be  filed,  and  the  filing  thereof 
and  of  the  default  must  be  averred  in  action  there- 
on. Idem.  646 

RECORD. 

A  bona  fide  purchaser  at  sheriff's  sale  under  judg- 
ment entered  in  county  clerk's  office  on  transcript 
of  justice's  judgment,  is  not  bound  to  go  beyond 
such  transcript  to  prove  right  of  sheriff  to  sell  prop- 
erty. 

Tuttle  v.  Jackson,  6  Wend.  213,  1O72 

A  cognovit  given  in  ejectment  suit  in  pursuance 
of  an  award  under  a  submission  entered  into  subse- 
quently to  a  judgment  against  defendant,  does  not 
affect  such  judgment  though  ejectment  suit  com- 
menced previous  thereto,  idem.  1O72 

Court  of  Errors  in  all  cases  look  at  pleadings  as 
they  appear  on  the  record  and  not  as  set  forth  in  the 
bill  of  exceptions.  Idem.  1072 

RECORDING  OF  DEEDS  &c. 

The  possession  of  vendee  is  constructive  notice  to 
subsequent  purchaser,  and  the  prior  recording  of 
the  latter's  deed  does  not  give  it  preference. 

Tuttle  v.  Jackson,  6  Wend.  213,  1072 

This  is  so  in  case  of  purchase  under  sheriff's  deed. 
Idem.  1O72 

The  rule  of  equity  under  Recording  Act  is  the 
same  as  law.  Idem.  1072 

Conveyance  of  land  absolute  on  its  face  but  shown 
to  be  a  mortgage,  is  inoperative,  when  not  re- 
corded, against  subsequent  bona  fide  purchaser. 

Brown  v.  Dean,  3  Wend.  208,  339 

Omission  to  record  deed  does  not  prejudice  the 
right  of  grantee  or  those  claiming  under  him,  as 
against  subsequent  grantee  with  notice. 

Jackson  v.  Page,  4  Wend.  585,  716 

REDEMPTION. 

On  foreclosure  of  premises  mortgaged  to  the  State,, 
a  part  owner  of  premises  sold  is  entitled  to  redeem 
within  the  time  allowed  by  statute. 

Inre  Willard,  5  Wend.  94,  784 

Sale  of  land  under  execution  extinguishes  the 

judgment  lien,  and  judgment  creditor  has  no  right 

to  redeem  from  sale  anterior  to  one  under  which  he 

sold  and  purchased. 

People  v.  Easton,  2  Wend.  297,  136- 

A  redemption  by  creditor  without  compliance 

with  the  requirements  of  Revised  Statutes  which 

went  into  effect  previous  to  the  expiration  of  the  15 

months  allowed  for  redemption,  is  not  good. 

People  v.  Livingston,  6  Wend,  526.  1182 

Purchaser  under  execution  sale  of  lands  and  tene- 
ments has  only  a  lien  thereon  until  expiration  of 
one  year  from  sale. 

Evertson  v.  Sawyer,  2  Wend .  507,  212 

Where  party  is  entitled  to  redeem  and  after  hear- 
ing upon  the  merits  decree  is  entered  that  bill  be 
dismissed,  all  future  claim  to  redemption  is  barred. 
Dunham  v.  Jackson,  6  AVend.  22,  1OO6- 

REFERENCE. 

Action  of  covenant  is  not  referable  unless  the 
trial  thereof  require  the  examination  of  a  long  ac- 
count. 

Thomas  v.  Reab,  6  Wend.  503,  1 1 75 

Where  cause  is  not  strictly  referable,  if  ref erred 

by  consent  of  parties  court  will  hear  objections  to- 

report  of  referees,  if  action  is  of  that  species  in 

which  references  are  usually  ordered. 

Armstrong  v.  Percy,  5  Wend.  535.  94O- 

Court  will  not  hear  motion  to  set  aside  report  in 
case  of  reference  where  but  one  referee  is  ap- 
pointed. 

Rathbone  v.  Loumsbury,  2  Wend.  595,          344 

A  commissioner  has  no  power  to  stay  a  hearing 

before  referees  on  account  of  absence  of  material 

witnesses ;  application  must  be  made  to  this  court 

or  to  the  referees. 

Grahams  v.  Mortons,  6  Wend.  553,  1 191 
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Judgment  cannot  be  signed  and  roll  filed  on  re- 
port of  referees  until  four  days  after  filing  of  the 
report  and  entry  of  rule  for  judgment. 

Snyder  v.  Jenkins,  6  Wend.  533,  1185 

Referees  will  not  be  ordered  in  first  instance  to 
return  proceedings  and  testimony  before  them,  nor 
their  decision  upon  the  admission  or  rejection  of 
evidence,  nor  their  reasons  for  their  final  report. 
They  will  be  required  to  do  so,  if  in  opinion  of  court, 
after  coming  in  of  papers  on  both  sides,  such  pro- 
ceedings be  necessary. 

Curtis  v.  Staring,  4  Wend.  198,  579 

In  cross  actions  and  cross  applications  for  a  refer- 
ence, a  joint  reference  will  be  made  and  referees 
are  authorized  to  hold  their  meetings  so  as  to  ac- 
commodate the  parties. 

Trotter  v.  Hart,  4  Wend.  198,  5 79 

If  referees  err,  the  remedy  of  the  party  complain- 
ing' is  by  application  to  court  below  :  this  court  will 
not  review  their  proceedings  though  the  evidence 
be  set  forth  in  their  report  entered  on  the  record. 
Denning  v.  Smith,  2  Wend.  303,  138 

RELATION. 

Sheriff's  deed,  since  Act  Allowing  Redemptions 
cannot  relate  further  back  than  the  expiration  of 
time  for  redemption. 

Everteon  v.  Sawyer,  2  Wend.  507, 

RELEASE. 

Indulgence  to  one  of  two  indorsers  on  execution 
against  them,  does  not  discharge  the  other  though  a 
moiety  of  debt  lost  thereby. 

Bk.  of  Lamingburgh  v.  Russell,  5  Wend. 

128,  796 

Covenant  not  to  sue  one  of  several  joint  debtors 

is  not  a  release  of  the  others  where  entered  into 

with  their  consent  and  on  their  agreement  not  to 

plead  it  in  bar  to  action  by  them. 

Bk.  of  Chenango  v.  Osgood,  4  Wend.  607,        724 
Agreement  extending  time  of  payment  of  note  is 
not  basis  of  independent  action,  but  can  only  be  set 
up  in  defense  of  action  commenced  prior  to  expira- 
tion of  time. 

Pearl  v.  Wells,  6  Wend.  291,  1O99 

Mutual  releases  executed  to  avoid  the  necessity  of 
investigating  old  accounts,  where  the  right  is  doubt- 
ful will  not  be  disturbed  unless  fraud  or  palpable 
and  gross  mistake  is  shown. 

Wood  v.  Young,  5  Wend.  630,  971 

And  where  there  is  a  covenant  by  one  party  to 
pay  a  certain  sum,  they  will  not  be  disturbed  to 
show  covenant  was  without  consideration. 

Idem.  971 

Assumpsit  lies  by  indorser  against  holder  of  note 

for  money  paid  on  judgment  against  him  where 

holder  had  covenanted,  previous  to  payment,  not  to 

sue  prior  indorsers. 

Brown  v.  Williams,  4  Wend.  360,  637 

REPLEVIN. 

A  writ  of  replevin  issued  by  one  from  whom 
property  is  repleyied  is  irregular  and  it  will  be  set 
aside  with  costs  either  before  or  after  return  thereto 
on  motion. 

Morris  v.  DeWitt,  5  Wend.  71,  776 

Does  not  lie  against  receiptor  of  goods  taken  un- 
der execution. 

Chapman  v.  Andrews,  3  Wend.  240,  351 

In  replevin,  where  plea  of  property  and  plea  of 
non  cepit  interposed,  plaintiff  not  entitled  to  recov- 
er on  verdict  found  alone  on  latter  plea. 

Bemus  v.  Beekman,  3  VVend.  667,  5O6 

One  having  the  property  in  goods  and  the  right  to 
reduce  them  to  actual  possession,  may  bring  re- 
plevin against  officer  taking  them  by  virtue  of  exe- 
cution out  of  possession  of  defendant  in  execution. 
Dunham  v.  Wi/ckoff,  3  Wend.  280,  366 

Rule  that  goods  taken  on  execution  are  in  cus- 
tody of  law  and  cannot  be  taken  out  of  such  cus- 
tody, only  applies  as  between  defendant  and  officer. 
Idem.  366 

In  suits  on  replevin  bond,  unnecessary  averments, 

866 

Gould  v.  Warner,  3  Wend.  54,  283 

In  suit  on  replevin  bond,  where  party  takes  judg- 
ment for  return  of  goods,  he  is  entitled  to  assign- 
ment of  the  bond.  Idem.  283 

Return  of  goods  to  sheriff  is  no  answer  to  action. 
Idem.  283 

Condition  of  bond,  that  party  shall  prosecute  suit 
with  effect,  is  broken  when  judgment  passes  against 
him.  Idem.  283 

Judgments  in  such  actions  are  entered  for  the 
penalty.  Idem.  283 
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Lies  against  sheriff  by  owner  of  property  levied 
on  while  in  possession  of  another,  a  defendant  in 
execution,  the  owner  having  acquired  possession 
peaceably  thereafter  and  sheriff  having  taken. 

Hall  v.  Tuttle,  2  Wend.  475,  2O1 

After  levy  on  goods  in  replevin  and  claim  of  prop- 
erty interposed,  sheriff  cannot  remove  goods  until 
such  claim  be  tried. 

Lisher  v.  Pierson,  2  Wend.  345,  15* 

It  is  the  duty  of  the  clerk  to  enter  the  appearance 
of  defendant  in  replevin,  on  the  writ  being  returned 
summoned. 

Kesler  v.  Haynes,  6  Wend.  547.  1 189 

REVERSION. 

A  sale  under  execution  does  not  entitle  reversion- 
er  to  demand  a  fifth  of  the  consideration  money  un- 
der covenant  that  on  every  sale  or  assignment  such 
proportion  should  be  paid  to  him. 

Jackson  v.  Kip,  3  Wend.  230.  347 

To  entitle  reversioner  to  re-enter  under  condi- 
tion of  re-entry  for  non-payment  of  rent,  he  must 
show  compliance  with  requirements  of  the  common 
law. 

Jackson  v.  Kip,  3  Wend.  230,  34  7 

REVISED  STATUTES. 

The  provisions  of  the  Revised  Statutes  relative  to 
writs  of  right,  do  not  affect  suits  commenced  pre- 
vious to  January  1, 1830.  Such  suits  may  be  con- 
ducted conformably  to  the  practice  as  it  existed 
previous  to  that  day. 

Bradstreefv.  Clarke,  4  Wend.  211,  584 

Where  the  Revised  Statutes  regulate  and  pre- 
scribe the  proceedings  to  perfect  an  inchoate  right 
existing  under  previous  statutes,  such  regulations 
and  requirements  must  be  pursued,  or  the  party  is 
remediless. 

People  v.  Livingston,  6  Wend.  526,  1188 

Revised  Statute  as  to  admissions  of  proof  of  lost 
or  destroyed  will,  does  not  affect  will  made  previous 
to  1816. 

Betts  v.  Jackson,  6  Wend.  173,  1O5S 

SEARCH-WARRANT. 

Trespass  will  not  lie  against  party  who  has  pro- 
cured a  search-warrant,  if  duly  issued  and  regular- 
ly executed. 

Beaty  v.  Perkins,  6  Wend.  382,  1131 

REDUCTION. 

Father  may  maintain  action  for,  when  daughter's 
services  are  subject  to  his  control,  though  she  is  act- 
ually in  the  service  of  another. 

Clark  v.  Fitch,  2  Wend.  459,  195 

Inquiry  as  to  whether  the  plaintiff  instituted  the 
suit,  not  permitted  at  trial.  Idem.  195 

Continued  attention  to  female  for  several  months, 
followed  by  improper  intercourse,  is  evidence  suffi- 
cient to  warrant  inference  of  seduction. 

Idem.  195 

SERVICE. 

Rule  to  appear  and  plead  in  ejectment  will  be- 
ordered,  where  service  of  declaration  is  on  wife  of 
defendant  on  the  premises. 

Jackson  v.  Salisbury,  3  Wend.  430,  421 

If  constable's  return  to  process  served  in  his  own 
favor  is  false,  remedy  is  by  action  against  constable 
for  false  return. 

Putnam  v.  Man,  3  Wend.  202,  337 

Irregular  to  serve  copy  of  an  affidavit  on  which  a 
motion  is  founded,  previous  to  its  being  sworn,  to. 

Wilson  v.  Tiffany,  3  Wend.  310,  377 

Whether  a  party,  who  obtains  a  rule  for  commis- 
sion to  examine  witness,  is  bound  to  serve  his  ad- 
versary with  a  copy  of  the  rule,  quaere. 

Davenport  v-  Averi.U,  2  Wend.  646,  263 

Service  of  a  notice  by  leaving  the  same  in  an  of- 
Ice,  not  good, 

Corning  v.  Pray,  2  Wend.  626,  25ft 

Service  of  8ci.  fa.  against  bail  removed  from  the 
State,  by  leaving  copy  at  last  usual  place  of  resi- 
dence in  the  State,  is  good. 

People  v.  Monroe  C.  P.,  3  Wend.  443.  426 

Where  party  is  let  in  to  defend  after  a  default, 
the  plaintiff  is  not  bound  to  serve  him  with  a  dec- 
laration. 

Hitchcock  v.  Barlow,  2  Wend.  628,  257 

In  suit  against  attorney  where  notice  is  affixed  in 
ilerk's  office,  double  the  usual  time  of   pleading 
must  be  allowed  before  entry  of  rule  for  default. 
Idem.  257 
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Service  on  agent  is  good  where  attorneys  for  ad- 
verse parties  reside  in  different  counties,  although 
their  residence  is  within  40  miles  of  each  other. 

Anonymous,  5  Wend.  83,  78O 

A  notice  of  trial  served  on  the  last  day  of  noticing, 

after  half  past  ten  P.  M.,  which  did  not  come  to  the 

knowledge  of  the  attorney  until  the  next  day,  held 

insufficient. 

Bowen  v.  Clarke,  2  Wend.  249,  118 

Not  necessary  to  serve  opposite  party  with  copy 
of  an  error-book. 

Bagg  r.  Hunt,  2  Wend.  243.  116 

Constable  may  serve  process  in  his  own  favor,  and 
return  is  not  impeachable  in  collateral  action. 

Putnam  v.  Man,  3  Wend.  202,  337 

SET-OFF. 

Compensation  for  part  performance  of  contract, 
cannot  be  set  off  against  damages  to  plaintiff,  lor 
non-performance  of  the  residue. 

Stephens  v.  Beard,  4  Wend.  604.  723 

Note  of  one  of  two  partners,  cannot  be  set  off 
against  partnership  demand. 

Ladue  v.  Hart,  4  Wend.  583,  716 

Tenant  cannot  set  off  damage  sustained  by  breach 
of  his  landlord's  agreement  to  finish  or  repair  a 
house,  against  demand  for  rent. 

Allen  v.  Pell,  4  Wend.  505,  688 

Not  allowed  between  parties  in  interest,  unless 
parties  to  the  record. 

Warner  v.  Earlier,  3  Wend.  400,  41O 

Payment  to  holder  on  unindorsed  "note,  he  being 
entitled  to  such  note,  not  allowed  as  a  set-off  in  an- 
other action  by  holder. 

Franklin  B'k  v.  Raymond,  3  Wend.  69,         889 

In  action  by  receivers  of  bank  on  note  falling  due 

after  their  appointment,  notes  against  the  bank, 

which  came  to  defendant's  hands  previous  to  his 

notes  falling  due,  cannot  be  set  off. 

Haxtun  v.  Bishop,  3  Wend.  13.  869 

In  an  action  of  assault  and  battery,  where  one 
of  several  defendants  has  a  verdict,  he  is  not  enti- 
tled to  have  his  costs  set  off  against  the  recovery 
.against  the  other  defendants. 

People  v.  Steuben  C.P.,2  Wend.  247,  117 

Where  judgment  as  a  set-off,  is  submitted  to  and 
passed  upon  by  jury,  whether  allowed  or  not,  it  is 
extinguished,  and  plaintiff  subsequently  issuing  ex- 
ecution thereon  is  a  trespasser. 

McOuinty  v.  Herrick,  5  Wend.  240.  836 

To  take  a  case  out  of  this  rule,  it  must  be  affirma- 
tively shown  that  the  claim  submitted  as  a  set-off, 
could  not  legally  be  allowed  by  the  jury. 

Idem.  836 

Defendant,  against  whom  judgment  is  rendered  in 
Supreme  Court,  will  not,  on  motion,  be  allowed  to 
«et  off  justice's  judgment  holden  by  him  as  assignee, 
where  facts  as  to  rights  of  parties  are  complicated 
and  intricate. 

Story  v.  Patten,  3  Wend.  331,  385 

In  action  on  covenant  for  rent,  defendant  cannot 
«et  off  unliquidated  damages  against  landlord  for 
breach  of  covenants  on  his  part. 

Tuttle  v.  Tompkins,  2  Wend.  407,  176 

Whether  maker  can  set  off  claim  against  payee,  in 
action  on  note  by  his  assignee,  who  purchased  it 
bona  flde  when  over  due,  o/uwre. 

Bridge  v.  Johnson,  5  Wend.  342,  878 

SHERIFF  AND  CONSTABLE. 

Sheriff's  fees  on  admitting  defendant  to  liberties 
of  the  jail. 

Merchant  v.  Mason,  2  Wend.  601.  846 

Sheriff  has  no  right  to  sell  property  for  his  fees 
After  he  is  notified  of  satisfaction  of  judgment. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Constable  executing  process  regular  on  its  face  is 
.justified,  though  the  officer  issuing  such  process,  is 
but  an  officer  de  facto. 

Wilcox  v.  Smith,  5  Wend.  331,  832 

Turnkey  is  not  a  deputy  within  statute  forbidding 
officer  making  sale  or  his  deputies  from  bidding. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Where  officer  levies  on  property  of  another  in  de- 
fendant's possession,  the  act  will  not  be  considered 
-as  done,  colore  offlcii,  but  as  done  virtute  officii. 

Hull  v.  South-worth,  5  Wend.  265,  844 

Execution  on  justice's  judgment  for  sum  exceed- 
ing 850,  returnable  in  60  instead  of  90  days,  is  no 
justification  to  constable  for  acts  done  under  it. 

Toof  v.  Bently,  5  Wend.  276,  848 

Irregularity  in  confession  of  judgment,  is  no  de- 
fense to  constable  for  failure  to  return  execution. 
Qermon  v.  Swartwout,  3  Wend.  282,  366 
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Deputy  may  complete  the  execution  of  process 
after  term  of  office  of  his  principal  has  expired. 

Tattle  v.  Jackson,  6  Wend.  213,  1O78 

A  sheriff  may  accept  a  replevin  bond,  with  only 
one  surety,  at  his  peril. 

Kesler  v.  Haynes,  6  Wend.  547,  1 189 

Elected  to  fill  the  vacancy  occasioned  by  the  death 

of  his  predecessor,  holds  for  three  years  from  such 

election,  and  not  merely  the  unexpired  term  of 

such  predecessor. 

People  v.  Green,  2  Wend.  266,  184 

Constable  may  serve,  process  in  his  own  favor,  and 
return  is  not  impeachable  in  collateral  action. 

Putnam  v.  Man,  3  Wend.  202,  337 

The  bond  of  a  sheriff  will  not  be  ordered  to  be  put 
in  suit  until  it  be  shown,  which  may  be  by  affida- 
vit, that  the  sheriff  is  individually  unable  to  respond 
in  damages  for  the  default  or  misconduct  alleged 
against  him. 

Anderson  v; Hitchcock,  2  Wend.  301,  137 

A  sheriff's  bond  that  he  will  execute  the  duties  of 
his  office  without  fraud,  deceit  or  oppression,  is 
broken  if  he  be  guilty  of  any  default  or  misconduct. 
People  v.  Brush,  6  Wend.  454,  1157 

On  application  to  prosecute  official  bond  of  sher- 
iff, demand  of  sheriff  for  moneys  collected  must  ap- 
pear. 

Rhinelander  v.  Mather,  5  Wend.  102,  787 

Sheriff's  bond  whenever  executed  refers  to  duties 
at  the  time  prescribed  by  law,  though  executed 
under  previous  Act. 

People  v.  Brush,  6  Wend.  454.  1157 

Constable  and  sureties  on  official  bond  are  liable 
in  covenant  to  any  plaintiff  in  execution. 

Fellows  v.  Oilman,  4  Wend.  414,  656 

Form  of  constable's  bond  under  Act  incorporat- 
ing village.    See,    Idem.  656 
Constable's  bond,  form  of  generally,  see, 

Dutton  v.  Kelsey,  2  Wend.  615,  851 

Omission  to  file,  within  10  days  after  election,  does 

not  affect  its  validity.    Idem.  851 

Constable's  bond  may  be  penal  bond  to  people, 

and  debt  thereon  in  name  of  people  is  maintainable 

by  any  one  to  whom  constable  has  become  liable. 

People  v.  Holmes,  5  Wend.  191,  818 

SHIPS  AND  SHIPPING. 

Acts  authorizing  arrest  of  ships,  etc.,  do  not  au- 
thorize proceedings  against  small,  open,  undecked 
boats,  employed  within  a  port  and  not  performing 
voyages  coastwise,  or  from  one  port  to  another. 
Farmers'  Delight  v.  Lawrence,  5  Wend. 

564,  95J 

Party  furnishing  wood  as  fuel  for  steamboat,  not 
entitled  to  lien  on  vessel,  under  Act  authorizing  ar- 
rest, etc.  The  supplies  contemplated  by  the  act  are 
such  as  enter  into  the  construction  and  equipment 
of  a  vessel,  and  are  a  part  of  her. 

Johnson  v.  The  Sandusky,  5  Wend.  510,       938 
Tinder  statute  authorizing  arrest  of  ships,  etc., 
judgment  may  be  against  owner  personally. 

Denning  v.  Smith,  2  Wend.  303,  1 38 

It  is  sufficient  if  the  account  of  the  plaintiff  be  an- 
nexed to  the  declaration.  It  need  not  be  set  forth  in, 
record  of  judgment.  Idem.  138 

Master  of  vessel  has  lien  on  freight  for  necessary 
expenses  incurred  in  foreign  port,  and  after  notice 
to  consignee,  payment  by  him  to  ship-owner,  is  no 
defense. 

Van  Bokkelin  v.  Ingersoll,  5  Wend.  315,       863 
Master  has  no  lien/on  freight  for  his  wages. 

Idem.  863 

SLANDER  AND  LIBEL. 

Words  implying  want  of  credit  or  responsibility, 
spoken  of  a  merchant,  are  actionable  per  se. 

SewaU  v.  Catlin,  3  Wend.  291,  37O 

Words  spoken  by  one  bank  director  to  a  co-di- 
rector in  the  public  street  affecting  the  credit  or  re- 
sponsibility of  a  merchant,  are  not  justified ;  contra, 
when  made  at  meeting  of  directors. 

Idem.  370 

Action  lies  for  charge  of  crime,  though  not  direct 
and  positive,  but  made  with  the  intention  of  im- 
pressing upon  the  minds  of  the  hearers,  that  a  crime 
had  been  committed. 

Gorham  v.  Ives,  2  Wend.  534,  822 

Words,  spoken,  by  one  who  has  preferred  criminal 
complaint  against  another,  in  the  presence  of  the 
magistrate,  averring  the  truth  of  the  complaint,  on 
defendant's  being  brought  before  him  on  warrant, 
are  not  actionable. 

Allen  v.  Crofoot,  2  Wend.  515, 
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Charge  of  keeping  false  books  of  account  not  ac- 
tionable, unless  the  keeping  of  books  is  incident  to 
plaintiff's  business,  which  necessarily  leads  to  credit. 
Rathbun  v.  Emigh,  6  Wend.  407.  H4O 

Different  sets  of  words,  importing  same  charge 
laid  as  spoken  at  the  same  time,  may  be  included  in 
the  same  count.  Idem.  114O 

Milligan  v.  T  hnrne,  6  Wend.  412,  1 142 

"  There  is  a  time  when  men  will  fail  who  must 
fail,  and  O's  time  has  come,"  meaning  the  plaintiff; 
held,  actionable. 

Ostrom  v.  Calkins,  5  Wend.  363,  844 

Where,  after  oath  is  administered,  new  parties  are 
added  and  new  matter  submitted  to  arbitration, 
slander  will  not  lie  for  charging  witness  with  per- 
jury for  testimony  given  thereafter. 

Bullock  v.  Koon,  4  Wend.  531,  697 

Action  does  not  lie  for  saying  of  watchmaker,  "his 
watches  are  bad;"  contra  as  to  words  importing  that 
plaintiff  is  guilty  of  deceit,  etc.,in  making  and  vend- 
ing or  want  of  skill  in  manufacturing. 

Tobias  v.  Harland,  4  Wend.  537.  699 

Intention  of  defendant  in  slander  is  to  be  deter- 
mined by  the  jury. 

Gibson  v.  Williams,  4  Wend.  320,  683 

Ambiguous  terms  do  not  excuse  defendant  if  used 
with  intent  to  injure.  Idem. 

Editors  are  responsible  for  truth  of  publication 
respecting  character  and  qualifications  of  candidate 
for  public  office. 

King  v.  Root,  4  Wend.  113,  549 

Malice  is  implied  if  charge  be  false,  and  only  mo- 
tives of  defendant  are  admissible  in  justification. 

Idem.  549 

An  innuendo  cannot  extend  the  sense  of  the 
words  unless  it  explains  them  by  reference  to  a  pre- 
ceding averment  or  the  colloquium. 

MiUigan  v.  Thorn,  6  Wend,  412,  1142 

If  the  declaration  is  of  a  charge  against  "the 

children  of  the  plaintiffs'  father,"  there  must  be  a 

colloquium  pointing  the  words.    Idem.  1142 

Other  libels  in  bar  or  mitigation  of  damages,  must 

relate  to  same  subject. 

Beardsley  v.  Maynard,  4  Wend.  336,  629 

Publication  of  libel  by  plaintiff  against  defendant, 
three  days  before  defendant's  publication,  is  inad- 
missible in  palliation  of  the  offense,  on  ground  of 
provocation.  Idem. 

Words  spoken  in  foreign  language,  must  be  stated 
in  declaration  in  that  language,  with  averment  of 
their  signification  in  English,  and  that  they  were 
understood  by  those  who  heard  them. 

Wormouth  v.  Cramer,  3  Wend.  394,  408 

Particular  facts  which  might  form  links  in  the 
chain  of  circumstantial  evidence  against  the  plaint- 
iff, cannot  be  received  under  general  issue  in  miti- 
gation of  damages.  For  example,  see.  Idem.  4O8 
It  is  not  allowable  to  ask  witness  how  he  under- 
stood a  libel. 

Beardsley  v.  Maynard,  4  Wend.  336,  629 

In  slander,  evidence  that  defendant  had  been  told 
by  third  person,  that  plaintiff  was  guilty  of  crime 
imputed  to  him,  is  inadmissible. 

Mapes  v.  Weeks,  4  Wend.  659,  742 

So,  also,  with  evidence  of  general  reports  that 

plaintiff  was  guilty  of  imputed  offense.    Idem.  742 

"  Maliciously,"  in  ordinary  cases  of  slander,  means 

intentionally  and  wrongfully,  without  any  legal 

ground  of  excuse. 

King  v.  Root,  4  Wend.  113,  549 

It  is  not  necessary  to  allege  that  publication  was 
made  maliciously.  It  is  sufficient  to  aver  that  it  was 
done  falsely  and  injuriously.  Idem.  549 

In  cases  of  privileged  communications,  actual 
malice  must  be  shown  to  sustain  action.  Idem.  549 
Where  plaintiff  is  injured  through  false  publica- 
tion,he  is  entitled  to  full  compensation  for  damages, 
regardless  of  the  question  of  ill  will  or  malice,  which 
only  go  to  enhance  the  damages.  Idem.  549 

Defendant  only  allowed  to  prove  that  charge  was 
made  under  mistake,  under  general  issue,  in  miti- 
gation of  damages.    It  cannot  be  given  in  evidence 
under  plea  of  truth  of  words  charged  in  justifica- 
tion.   Idem.  549 
Evidence   of  general  character  of  plaintiff,  ad- 
missible in  mitigation  of  damages.    Idem.          549 
Evidence  of  opinions  of  others,  as  to  truth   of 
charges  made,  are  inadmissible.    Idem.  549 
Evidence  of  character  of  plaintiff  subsequent  to 
the  speaking  of  the  words,  is  inadmissible. 

Douglass  v.  Tousey,  2  Wend.  352,  155 

Where,  in  answer  to  inquiry,  "Were  there  any 

failures  yesterday,"  it  was  said,  "  Not  that  I  know 

of,   but   I  understand  there  is  trouble  with  the 

Messrs.  S."  held,  actionable. 

SewaU  v.  Catlin,  3  Wend  .291.  3  7O 
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Evidence  in  support  of  special  damage,  that 
another,  through  such  report,  withdrew  business 
from  the  Messrs.  S.,  inadmissible,  unless  report  thus 
acted  upon,  is  traced  to  the  defendant. 

Idem.  37O- 

SPECIAL  SESSIONS. 

To  render  conviction  before  special  sessions  valid, 
it  is  not  necessary  that  court  should  inform  prison- 
er of  his  right  to  be  tried  by  a  jury,  or  that  he 
should  expressly  waive  such  right. 

People  v.  Goodwin,  5  Wend.  251,  84O 

SPECIFIC  PERFORMANCE. 

If  between  the  contract  admitted  by  the  answer 
or  proved  by  the  testimony  and  that  set  forth  in  the 
bill,  there  is  a  variance  materially  affecting  it,  spe- 
cific performance  will  not  be  decreed. 

Harris  v.  Knickerbocker,  5  Wend.  638,         97T 

STATUTES. 

Prosecution  of  offenses  must  be  conducted  under 
statutes  in  force  when  proceedings  are  had ;  but  no- 
greater  penalty  than  is  given  under  old  statute  can 
be  inflicted. 

People  v.  Phelps,  5  Wend.  9,  763 

Act  for  Improvement  of  Navigation  of  River, 
held  to  be  a  public  Act,  tnough  work  be  committed 
to  individuals  with  privilege  of  leasing  water  and 
exacting  toll ;  and  party  injured  by  such  work  can- 
not sustain  action  against  the  individuals,  if  anoth- 
er remedy  is  given  by  the  Act. 

Calkins  v.  Baldwin,  4  Wend.  667,  745- 

STATUTE  OF   FRAUDS. 

Possession  of  land  taken  by  vendee  in  pursuance 
of  contract  and  continued  for  upwards  of  8  years, 
although  not  provided  for  by  contract,  is  an  act  of 
part  performance,  taking  a  case  out  of  the  statute. 
Harris  v.  Knickerbocker,  5  Wend.  638,  977 
A,  under  contract  with  B  to  build  a  house  to  be 
paid  for  when  finished,  refused  to  proceed  on  B's 
having  absconded,  but  completed  the  contract  on 
C's  representations  that  he  had  purchased  B's  inter- 
est and  on  his  promise  to  pay.  Held,  C's  promise  was 
original  undertaking  and  not  within  the  statute. 

King  v.  Despard,  5  Wend.  277,  840 

Delivery  of  goods  by  vendor  and  acceptance  by 

agent  of  vendee,  will  take  case  out  of  statute  where 

there  is  no  earnest  paid  and  no  note  or  memorandum 

in  writing. 

Outwater  v.  Dodge,  6  Wend.  397,  1136 

Where  printer,  under  contract  to  print  book,  had 
delivered  up  to  the  bookseller  all  except  a  few 
sheets  when  the  latter  failed  and  assigned  all  his 
work  to  another,  to  whom  the  printer  delivered  the 
remaining  sheets  on  his  promise  to  see  the  printer 
paid  the  entire  amount  of  his  bill.  Held,  promise 
binding,  though  not  in  writing. 

Gardiner  v.  Hopkins,  5  Wend.  23,  758 

A  promise  to  pay  the  owner  of  land  a  specific  sum 
on  his  consenting  to  have  public  road  laid  through 
his  lands,  is  not  within  the  statute. 

Noyes  v.  Chapin.  6  Wend.  461,  1159 

A  promise  by  one  person  to  indemnify  another 

for  becoming  a  guarantee  for  a  third,  if  founded 

upon  sufficient  consideration,  and  is  not  within  the 

statute  and  need  not  be  in  writing. 

Chapin  v.  Merrill,  4  Wend.  657,  742 

The  mere  fact  that  article  sold  was  not  to  be  de- 
livered immediately,  does  not  take  it  out  of  the 
statute. 

Jackson  v.  Covert,  5  Wend,  139,  80O 

Warranty  of  quality  should  be  stated  in  memor- 
andum of  sale,  and  parol  evidence  is  inadmissible  to 
take  the  case  out  of  the  Statute  of  Frauds. 

Peltier  v.  Collins,  3  Wend.  459,          -  432 

Object  of  memorandum  is  to  show  what  contract 

was,  not  that  there  was  a  contract.  Idem.  432 

Material  difference  between  notes  delivered  by 

broker  to  the  vendor  and  vendee  avoids  contract. 

Idem.  432 

Signature  of  vendor  alone  to  memorandum  of 
sale,  is  sufficient  compliance  with  statute. 

Russell  v.  Nicott,  3  Wend.  112,  304 

The  word  "sold,"  means  "  contracted  to  sell." 
Idem.  304 

STAY  OF  PROCEEDINGS. 

Where  judgments  rendered  by  this  court  have 
been  reversed  in  the  Court  of  Errors,  with  costs  and 
venires  de  novo  awarded,  the  proceedings  of  the 
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plaintiffs  will  be  stayed  until  the  payment  of  the 
costs  in  error. 

Jackson  v.  Schauber,  4  Wend.  216,  586 

A  suit  will  not  be  stayed  until  the  costs  of  a  for- 
mer suit  for  the  same  cause  of  action,  be  paid,  where 
the  plaintiff  is  in  execution  for  such  costs. 

Eaton  v.  Wyckoff,  4  Wend.  203,  581 

If  tenant  in  ejectment,  after  suit  brought,  offer  to 

surrender  premises  and  give  plaintiff  same  rights  as 

if  he  had  proceeded  to  trial  and  judgment,  court 

will  stay  proceedings. 

Jackson  r.  Stties,  3  Wend.  429.  481 

In  a  suit  on  recognizance  of  bail,  where  the  de- 
fendant in  the  original  action  is  in  confinement  as 
an  imprisoned  debtor  in  another  State.the  proceed- 
ings will  be  stayed,  and  time  to  surrender  him,  after 
his  liberation  from  confinement,  will  be  given. 

People  v.  N.  Y.  C.  P.,  2  Wend.  263,  122 

An  order  to  stay  proceedings  is  necessary  after 
case  made,  to  prevent  the  entering  of  judgment  and 
issuing  of  execution. 

Sa  vage  v.  Hicks,  2  Wend.  246,  117 

An  order  nisi  for  a  bill  of  particulars,  is  not  a  stay 
of  proceedings  unless  a  stay  is  directed  by  it. 
Vt.  Academy,   etc.,   v.   Landon, 

2  Wend.  620.  254 

Party  will  not  be  stayed  in  the  prosecution  of  his 
suit  until  costs  of  interlocutory  order  be  paid. 

Pinney  v.  Johnson,  2  Wend.  623,  255 

SURROGATES. 

Error  in  proceedings  before  surrogate,  can  only 
be  corrected  on  appeal. 

Jackson  v.  Robinson,  4  Wend.  436,  664 

A  petition  for  sale  of  real  estate,  presented  by  one 
executor  or  administrator,  accompanied  by  an  ac- 
count of  the  personal  estate  and  debts  of  testator 
or  intestate,  is  sufficient  to  confer  jurisdiction  upon 
surrogate  in  proceedings  relative  to  sale  of  real  es- 
tate for  payment  of  debts.  Idem.  664 

Lapse  of  14  years  between  the  granting  of  letters 
and  the  application,  is  sufficient  cause  for  refusing 
application.  Idem.  -  664 


TAXES  AND  TAXATION. 

Farm  lying  in  two  towns  is  assessable  in  town 
where  owner  resides. 

Sounders  v.  Spi-ingsteen,  4  Wend.  429,          661 

Under  assessment  for  city  improvement,  proper- 
ty of  corporation  in  the  vicinity  equally  liable  as 
the  property  of  individuals,  though  statute  directs 
one  third  of  expense  to  be  borne  by  the  corpora- 
tion. 

Ross  v.  Mayor,  3  Wend.  333,  385 

Executors,  administrators  or  trustees,  are  person- 
ally liable  for  tax  imposed  upon  them  in  their  rep- 
resentative capacity,  when  no  property  of  testator, 
intestate  or  cestuiqut trust,  can  be  found. 

Williams  v.  Holden,  4  Wend.  223,  589 

Correction  of  assessment  must  be  made  in  mode 
prescribed  by  statute,  and  if  not  so  made,  cannot 
afterwards  be  objected  to.  Idem.  589 

Regularity  not  impeachable  in  action  against  col- 
lector for  neglect  or  duty,  by  plea  that  other  joint 
executors  were  not  taxed.  Idem.  589 

TENANTS  IN  COMMON. 

Where  one  received  hogs  to  be  fattened  on  shares 
and  gave  bail  or  notice  to  make  division,  and  on  his 
refusing,  made  division  and  turned  bailor's  share 
into  the  street.  Held,  parties  were  tenants  in  com- 
mon of  the  hogs  and  bailor  might  maintain  trover 
against  bailee  for  damages. 

Sheldon  v.  Skinner,  4  Wend.  525,  695 

TENANT  FOR  LIFE. 

Conveyance  by  tenant  by  the  curtesy  purporting 
to  convey  a  fee,  passes  only  a  life  estate. 

Jackson  v.  Mancius,  2  Wend.  357,  157 

Reversioner  cannot  maintain  trespass  for  injury 
to  the  inheritance  committed  by  a  person  acting  un- 
der permission  of  tenant  for  life. 

lAvingston  v.  Mott,  2  Wend.  605,  248 

In  case  of  forfeiture  by  disseisin,  reversioner  need 
not  enter  until  natural  termination  of  life  estate. 

Jackson  v.  Mancius,  2  Wend.  357,  157 

A  lease  to  A.,  his  executor,  administrators  and  as- 
signs forever,  conveys  a  life  estate  only. 

WiRiams  v.  Woodard,  2  Wend.  487,  2O5 
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TENDER. 

A  bare  refusal  to  receive  the  sum  due  and  the  de- 
mand of  a  larger  sum  will  not  excuse  the  actual 
tender  of  the  money. 

Dunham  v.  Jackson,  6  Wend.  22,  1006 

TIME. 

When  time  within  which  an  act  is  to  be  done  is 
regulated  by  statute,  neither  court  nor  commission- 
er can  enlarge  it. 

Jackson  v.  Wiseburn,  5  Wend.  136,  799 

Sale  of  the  survey  fifty  acres  by  Surveyor-General, 
in  lots  in  military  tract  under  six  weeks  notice, 
commenced  previous  to  expiration  of  time  limited 
for  payment  of  expenses  of  survey,  was  good  and 
valid. 

Jackson  v.  OUz,  2  Wend.  537,  223 

When  twentieth  day  of  rule  to  plead  happens  on 
Sunday,  defendant  has  whole  of  next  day  to  plead 
in. 

Borst  v.  Griffln,  5  Wend.  84,  78O 

Declaration  in  ejectment  may  be  filed  any  time 
during  term  and  notice  to  appear  need  not  be  for  a 
day  in  first  two  weeks. 

Idem.  78O 

Rule  for  interlocutory  judgment  cannot  be  en- 
tered until  four  days  in  term  after  default,  nor  can 
notice  of  assessment  be  given  until  after  default. 

Boyd  v.  Seely,  2  Wend.  242,  115 

A  rule  to  plead,  entered  previous  to  the  return 
day  of  a  capais,  although  after  the  capias  is  returned 
to  the  clerk's  office,  is  regular. 

Smith  v.  Bush,  2  Wend.  279,  129 

The  six  months  allowed  for  the  renewal  of  execu- 
tion by  justice  of  the  peace,  after  his  removal  from 
office  are  held  to  be  calendar  and  not  lunar  months. 
Parsons  v.  Chamberlain,  4  Wend.  512,          691 
The  expiration  of  time  of  justice's  appointment 
is  considered  such  removal. 

Idem.  691 

Where  a  statute  mentions  months  without  refer- 
ence as  to  the  kind,  they  will  be  considered  lunar 
months.  Idem.  691 

TITLE. 

A  title  to  lands  can  be  transferred  only  by  deed,  a 
return  of  land  to  grantor  or  destruction  of  deed  will 
not  revest  grantor  with  title. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Title,  subsequently  acquired  by  grantor  of  quit- 
claim deed,  does  not  inure  to  grantee's  benefit. 

Jackson  v.  Peek,  4  Wend.  300,  616 

Prior  good  paper  title  will  prevail  against  every 
other  title  except  one  arising  from  adverse  posses- 
sion for  20  years  under  color  of  right 

Schauber  v.  Jackson,  2  Wend.  13,  35 

TRESPASS. 

A  plaintiff  is  not  entitled  to  treble  damages  and 
costs  in  an  action  of  trespass,  for  cutting  timber 
where  the  narr.  contains  several  counts  besides  the 
count  under  the  statute,  and  the  verdict  is  gen- 
eral. 

Mooers  v.  Allen,  2  Wend.  247,  117 

Reversioner  cannot  maintain  trespass,  for  injury 
to  the  inheritance,  committed  by  a  person  acting 
under  permission  of  tenant  for  life. 

lAvingston  v.  Mott,  2  Wend.  605,  248 

Where  one  enters  a  bouse  by  license,  he  will  not 
be  considered  a  trespasser  ab  inttio  for  an  unlawful 
act  done  after  such  entry;  contra,  where  author- 
ity to  enter  is  given  by  law. 

Allen  v.  Crofoot,  5  Wend.  506,  980 

TRIAL. 

See    EVIDENCE,  WITNESS.  ETC. 

'  In  debt  on  constable's  bond,  defendant  pleaded  non 
estfactum  with  notice  that  plaintiff  in  execution  in 
question  had  bid  in  property  at  sale  and  had  thus 
been  satisfied.  Held,  that  acts  and  declarations  of 
plaintiff  tending  to  lull  defendant's  sureties  into  se- 
curity were  inadmissible. 

People  v.  Holmes,  5  Wend.  191,  818 

An  issue  of  nul  tiel  record  is  an  issue  of  fact,  and 
must  be  tried  by  a  jury ;  and  rule  to  elect  between 
plea  of  nul  tiel  record  and  insolvent's  discharge  will 
be  refused. 

Trotter  v.  Mitts,  6  Wend.  512.  1178 

Notice  to  produce  paper  at  trial  in  justice's  court 
is  good  in  C.  P. 

Wilson  v.  Gale,  4  Wend.  623,  73O 

Where  witness  speaks  of  a  survey  and  states  that 
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one  lot  was  bounded  immediately  on  another,  but 
did  not  know  starting:  point  or  lines  of  survey  and 
never  traced  them,  it  will  be  intended  that  he  meant 
to  be  understood  as  giving  merely  a  belief  or  im- 
pression. 

Jackson  v.  Wended,  5  Wend.  142,  8O1 

Plaintiff  need  not  prove  all  the  words  as  laid  in 
the  declaration. 

Loomis  v.  Swich,  3  Wend.  205,  338 

Defects  in  venire  or  its  issuing  or  return  will  not 
affect  judgment  or  proceedings  at  trial. 

Haight  v.  Holley,  3  Wend.  258,  358 

It  is  in  judge's  discretion  to  grant  or  refuse  delay 
of  trial  until  party  can  obtain  attendance  of  wit- 
nesses, casually  or  unexpectedly  away. 

Leggett  v.  Boyd.  3  Wend.  376,  4O1 

Where  party  stipulates  to  try  cause  at  next  cir- 
cuit, it  will  apply  to  circuit  following  for  which 
there  is  sufficient  time  regularly  to  notice  cause. 

Jackson  v.  Phamix  B'k.  5  Wend.  101,  786 

Admission  of  secondary  evidence  is  in  discretion 
of  judge. 

Utica  Ins.  Co.  v.  Cadwett,  3  Wend.  296,          372 

Reasonable  notice  must  be  given   to  produce 

books,  paper,  etc.,  at  trial ;  and  what  is  reasonable 

notice  depends  upon  the  circumstances  of  the  case. 

Idem.  372 

The  testing  the  genuineness  of  a  signature  to  a 

note,  is  not  a  question  of  intricacy  demanding  a 

struck  jury. 

Poucher  v.  Livingston,  2  Wend.  296,  135 

On  an  inquest  at  the  circuit,  defendant  may  cross- 
examine  plaintiff's  witnesses  to  overthrow  testi- 
mony on  direct  examination,  but  cannot  by  plaint- 
iff's witnesses  establish  a  defense,  defeating  the 
right  to  recover. 

Hartness  v.  Boyd,  5  Wend.  563,  95O 

Where  jury  are  discharged  because  they  cannot 
agree,  it  is  duty  of  special  sessions  to  issue  second 
venire  for  a  jury  to  try  defendant. 

Vanderwerker  v.  People.  5  Wend.  530,          939 
Continuing  a  cause  over  from  Saturday  until  Mon- 
day, is  not  keeping  court  open  on  Sunday. 

Idem.  939 

Not  a  cause  for  challenge  to  array  that  two  sets  of 
jurors  were  drawn  from  same  box  for  different 
courts  where  they  are  kept  separate  and  distinct, 
nor  that  they  were  drawn  14  days  before  sitting  of 
court. 

Crane  v.  Dyqert,  4  Wend.  675,  748 

Juror  who  has  formed  an  opinion  of  the  guilt  of 
accused  is  not  competent  to  serve,  although  he  de- 
clares that  if  circumstances  on  which  his  opinion 
is  based  are  not  supported  by  proof,  his  opinion  of 
guilt  of  the  accused  will  be  removed. 

People  v.  Mather,  4  Wend.  228,  591 

There  is  no  distinction  between  opinion  formed 
by  being  an  eye-witness  to  a  transaction  or  by  hear- 
ing the  testimony  of  those  who  were  witnesses,  and 
an  opinion  founded  on  rumors,  reports  published 
and  newspapers.  Either  is  a  good  cause  of  chal- 
lenge. Idem.  691 
How  challenges  to  the  favor  and  for  principal 
cause  are  tried.  See,  Idem.  591 
Where  party  waives  his  right  to  object  to  a  juror, 
against  whom  there  is  good  cause :  held,  that  the 
public  prosecutor  could  not  insist  upon  having  the 
juror  excluded,  under  agreement  that  all  should  be 
considered  as  challenged  by  both  parties. 

Idem.  591 

A  party  is  entitled  to  poll  the  jury,  where  a  sealed 
verdict  is  brought  in,  unless  he  has  expressly  asent- 
ed  to  waive  th>;  right. 

Jackson  v.  Hawks,  2  Wend.  619,  254 

Challenge  to  array  not  allowed  on  ground  that  in 
selecting  grand  jurors,  all  persons  belonging  to  cer- 
tain fraternity  rere  excluded.where  those  returned 
possess  qualifU  .Lions  required  by  statute. 

People  v. ,  ewett,  3  Wend.  314,  379 

Good  cause  of  exception  to  one  as  grand  juror, 
that  he  has  expressed  opinion  as  to  guilt  of  party 
whose  cause  will  probably  be  presented,  or  has 
evinced  feelings  of  hostility  to  such  party;  but  these 
exceptions  ar'  not  good  after  indictment  found. 

Idem.  379 

It  is  a  good  plea  to  indictment  that  one  of  grand 

jurors  wno  found  the  same  is  not  a  freeholder,  etc. 

Idem.  379 

It  is 

cause  in 

opening  of  court  is  sufficient. 

People  v.  Albany  C.  P.,  6  Wend.  548, 
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TROVER. 

Lien  of  master  of  vessel  on  cargo  for  freight  is  as- 
signable, and  trover  for  goods  cannot  be  brought 

WEND.  2,  8,  4,  5,  6.  81 


against  assignee  until    tender  in   satisfaction  is 
made. 

Everett  v.  Coffin,  6  Wend.  603,  1209 

Artisan  has  lien  on  articles  made  until  paid  there- 
for, though  materials  and  place  are  furnished  by 
another. 

Moore  v.  Hitchcock,  4  Wend.  292,  613 

Trover  lies  by  artisan  against  purchaser  on  execu- 
tion sale  under  judgment  against  employer,  and 
amount  of  lien  on  quantity  taken  will  be  measure 
of  damages.  Idem.  613 

Where  cargo  was  delivered  by  master  to  others 
than  consignees,  who  sold  it  and  received  the  money 
therefor.  Held,  trover  would  lie  by  owner  against 
such  persons  for  the  value,  although  they  acted  in 
ignorance  of  true  owners'  rights,  and  without 
fraud. 

Everett  v.  Coffin,  6  Wend.  603,  13O9 

Where  money  was  taken  without  authority  as  se- 
curity for  appearance  and  deposited  with  bail  as 
indemnity,  and  by  connivance  between  him  and 
creditor  levied  upon  under  execution  ;  held,  trover 
might  be  maintained  by  depositor  against  bail  to  re- 
cover it  back. 

Millard  v.  Canfleld,  5  Wend.  61,  772 

Where  actual  conversion  shown,  demand  and  re- 
fusal not  necessary. 

Tompkim  v.  Haile,  3  Wend.  406,  412 

Where  occupant  of  wild  lands  under  contract  for 
sale  cuts  timber  for  other  than  agricultural  or  im- 
provement purposes,  such  timber  belongs  to  the 
owner  of  the  inheritance  and  he  may  maintain  tro- 
ver against  any  one  removing  it. 

Mooers  v.  Wait,  3  Wend.  104,  3O1 

TRUSTS,  AND  TRUSTEES. 

After  lapse  of  32  years,  a  release  to  cestui  que  trust 
will  be  presumed  against  the  heirs  at  law  of  the 
trustee. 

Moore  v.  Jackson,  4  Wend.  58,  53O 

Where  grant  is  made  to  individual  for  use  of 
church,  unincorporated,  after  incorporation  with 
right  to  take  property,  estate  will  vest  in  it. 

Ref.  Dutch  Ch.  v.  Feeder,  4  Wend.  494.  684 
Trustee  of  real  estate  appointed  by  will  may  assert 
his  interest  at  any  time,  though  he  has  previously 
refused  to  accept  the  trust,  if  he  has  not  released 
his  interest  to  other  trustees  or  executed  deed  of 
disclaimer. 

Judson  v.  Gibbons,  5  Wend.  224,  83O 

Proceeds  of  real  estate  placed  in  hands  of  third 
person  for  benefit  and  support  of  feme  covert,  can- 
not be  recovered  in  action  at  law  in  name  of  hus- 
band and  wife. 

Duval  v.  Covenhoven,  4  Wend.  561,  7O8 

A  resulting  trust  cannot  arise  in  grant  of  lands 

from  the  government,  where  no  consideration  is 

paid.    So  held  where  one  caused  names  of  persons 

to  be  inserted  in  grant  as  nominal  patentees. 

Jackson  v.  Miller,  6  Wend.  228,  1O77 

Resulting  trust  is  not  created  in  favor  of  copart- 
ner, where  one  partner  purchases  real  estate  in  his 
own  name  with  partnership  funds. 

•Forsyth  v.  Clark,  3  Wend.  637,  495 

Otherwise,  when  appropriated  in  pursuance  of 
agreement  between  the  parties  at  the  time. 

Idem. 

Resulting  trust  may  be  rebutted  by  parol  evi- 
dence that  lands  in  which  estate  is  claimed  was  a 
gift  to  the  grantee. 

Jackson  v.  Fetter,  2  Wend.  465,  197 

Trustees  personally  liable  for  tax  imposed  upon 
them  in  their  representative  capacity  when  no  prop- 
erty of  cestui  que  trust  can  be  found. 

Wuliams  v.  Holden,  4  Wend.  223,  589 

Where  trustee  fails  to  invest  trust  funds,  he  is 
chargeable  with  interest  after  six  months  from  their 
receipt. 

DePeyster  v.  ClarKson,  2  Wend.  77,  57 

Interest  or  income  on  trust  funds  is  to  be  applied 

first  to  expenses  of  trust.    Idem.  57 

TURNPIKE  COMPANIES. 

See  HIGHWAYS. 


USE  AND  OCCUPATION. 

Assumpsit  for  use  and  occupation  lies  where  party 
enters  under  agreement  for  demise  for  five  years, 
and  refuses  to  accept  lease. 

Little  v.  Martin,  3  Wend.  219,  343 

Taking  key  of  house  without  continued  actual 
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occupation  will  not  entitle  plaintiff  to  sustain  ac- 
tion.   Idem.  343 
Statute  of  Frauds  cannot  be  objected  to  the  re- 
covery, as  suit  is  not  on  the  contract.    Idem.     343 

USURY. 

Interest  taken  in  advance  by  bank  or  others  on 
discounting  note  is  not  usury. 

Ek.  of  Utica,  v.  Philips,  3  Wend.  408,  413 

Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652,     74O 

A  mortgage  taken  on  a  loan  of  money,  including' 

a  former  usurious  loan,  is  void ;  the  taint  of  usury 

destroys  the  whole  security. 

Jackson  v.  Packard,  6  Wend.  415,  1143 

Interest  computed  at  360  days  to  the  year  is  usu- 
rious. 

Hart  v.  Wilson,  2  Wend.  513,  815 

Where  parties  exchange  notes  for  purpose  of 
raising  money,  the  discount  of  one  note  at  rate  ex- 
ceeding lawful  interest  does  not  taint  it  with  usury. 
Rice  v.  Mather,  3  Wend.  62.  286 

Loan  made  by  insurance  company  on  condition 
that  borrower  take  out  a  policy  at  regular  rates,  is 
not  usurious. 

Utica  Ins.  Co.  v.  CadweU,  3  Wend.  296,         372 
That  agent  of  maker,  who  negotiated  note  for 
him,  received  12^  per  cent.,  does  not  make  it  usu- 
rious where  no  part  of  such  sum  was  paid  to  or 
agreed  to  be  paid  to  the  holder. 

Barretto  v.  Snowden,  5  Wend.  181,  815 

The  letting  of  a  two-year-old  heifer  and  calf,  the 
heifer  to  be  returned  in  four  years  with  another 
heifer  three  years  old,  is  not  usurious. 

Cummings  v.  WiUiams,  4  Wend.  679,  749 

Usury  is  good  defense  in  equity  as  well  as  at  law; 
but  if  defendant  cannot  succeed  without  invoking 
equitable  powers,  he  must  first  do  equity. 

Beach  v.  Fulton  Bk.,  3  Wend.  573,  473 

Trustees,  under  assignment  for  benefit  of  cred- 
itors, may  set  up  defense  of  usury.  Idem.  473 


VARIANCE. 

Between  execution  and  judgment  will  not  affect 
the  sale,  as  the  execution  is  amendable. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Jackson  v.  Walker,  4  Wend.  462,  673 

Jackson  v.  Page,  4  Wend.  585,  716 

Between  bill  of  particulars  and  evidence  produced, 
will  not  be  regarded  unless  bill  is  calculated  to  mis- 
lead. 

McNair  v.  Gilbert,  3  Wend.  344,  389 

Between  bill  of  particulars  and  proof.    See, 

Brown  v.  Williams,  4  Wend.  360.  637 

A  contract  admitted  by  the  answer  or  proved  by 
the  testimony  must  correspond  with  the  contract 
set  forth  in  the  bill.  If  there  is  a  variance  materially 
affecting  the  contract,  specific  performance  will 
not  be  decreed. 

Harris  v.  Knickerbocker,  5  Wend.  638,         977 
Between  judgment  and  execution  issued  thereon 
in  justice's  court,  will  not  deprive  party  of  a  justifi- 
cation under  such  judgment  and  execution,  where 
variance  happens  by  mistake. 

Borland  v.  Stewcfrt,  4  Wend.  568,  71O 

Such  mistake  may  be  shown  by  justice. 

Idem.  71O 

Discharge  under  Act  Abolishing  Imprisonment 
for  Debt  may  be  given  in  evidence  under  general 
issue,  and  variance  between  discharge  pleaded  and 
that  produced  on  trial  will  not  prevent  its  produc- 
tion. 

Bradley  v.  Field.  3  Wend.  272,  363 

The  article  "  an  "  for  "  the  "  in  oath  set  forth  in 
indictment  for  perjury,  held  immaterial. 

People  v.  Warner,  5  Wend.  271,  847 

Variance  between  certificate  of  sale  and  sheriff's 
deed,  does  not  affect  the  title. 

Jackson  v.  Page,  4  Wend.  585,  716 

In  avowry  in  replevin,  averment  that  plaintiff 
held  as  defendants'  tenant  seven  years  and  six 
months,  where  evidence  showed  holding  for  only 
six  years  and  six  months,  the  variance  was  held 
fatal. 

Tice  v.  Norton,  4  Wend.  663,  744 

In  an  action  of  debt,  on  recognizance  of  bail,  a 
variance  of  six  cents  in  the  amount  of  the  judg- 
ment against  the  principal,  between  the  declaration 
and  the  record  produced,  is  fatal  on  a  plea  of  nul 
tiel  record. 

Btbbins  v.  Noxon,  4  Wend.  207,  582 

Where  declaration  stated  that  sheriff  was  directed 

to  levy  certain  sum,  without  specifying  interest,  and 
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execution  directed  levy  of  sura  and  interest ;  held, 
variance  immaterial. 

Orane  v.  Dygert,  4  Wend,  675.  748 

Where  bill  of  particulars  stated  demand  to  be 
$605.63,  and  proof  was  of  demand  of  $644.45 ;  held, 
no  variance.  See, 

Smith  v.  Hicks,  5  Wend.  48,  767 

Where  the  oyer  varies  from  the  instrument  de- 
clared on,  defendant  may  set  it  forth  in  his  plea, 
and  demur,  or  he  may,  without  setting  it  forth, 
plead  nan  est  factum,  and  avail  himself  of  the  vari- 
ance at  the  trial. 

Ehle  v.  Purdy,  6  Wend.  629.  1218 

Where  execution  pleaded  in  justification  by  offi- 
cer as  returnable  in  90  days  was  returnable  in  60 
days,  variance  held  fatal. 

Toof  v.  Bently,  5  Wend.  276,  848 

If  alternative  contract  is  stated  in  declaration  as 
an  absolute  contract,  the  variance  will  be  fatal. 

Stone  v.  Knowlton,  3  Wend.  374,  4OO 

VENDOR  AND  PURCHASER. 

Vendee  cannot  set  up  fraud  in  bar  of  recovery 
on  note  given  for  purchase  price  unless  he  offer  to 
return  article  sold  or  show  it  entirely  destitute  of 
value. 

Burton  v.  Stewart,  3  Wend.  236,  349 

Where  action  is  on  contract  or  security,  defendant, 

on  proper  notice,  may  give  evidence  in  mitigation. 

Idem.  349 

One  entering  upon  wild  lands  under  contract  of 

sale  giving  him  right  of  entry  and  occupation  may 

enjoy  lands  for  agricultural  purposes. 

Mooers  v.  Wait,  3  Wend.  104,  3O1 

Contract  for  sale  of  cotton,  to  be  delivered  "  on 

its  arrival "  in  New  York  between  certain  dates,  is 

an  executory  contract,  and  title  does  not  pass,  and 

neither  party  is  bound  beyond  limit  of  dates. 

Russell  v.  Nicoll,  3  Wend.  112,  3O4 

Vendor  is  not  bound  to  deliver  a  part,  the  obliga- 
tion to  deliver  and  receive  being  reciprocal. 

Idem.  3O4 

Mistake  as  to  purchaser's  ability  to  pay  will  not 
invalidate  contract  of  sale  of  goods  and  furnish 
ground  for  relief  in  equity. 

Lupin  v.  Marie,  6  Wend.  77,  1O14 

In  action  by  vendee  for  breach  of  contract  to  exe- 
cute and  deliver  deed  by  a  day  certain,  it  appeared 
vendee  refused  to  accept  deed  regularly  tendered 
on  ground  that  true  consideration  was  not  ex- 
pressed therein.  Court  refused  to  set  aside  nonsuit, 
intimating  opinion  that  vendee  should  have  pre- 
pared a  deed  conformable  to  the  true  agreement, 
and  presented  it  to  vendor  to  execute. 

Hackett  v.  Hudson,  3  Wend.  249,  354 

Where  goods  are  sold  to  be  delivered  on  demand, 
payment  being  deferred,  action  lies  for  non-de- 
livery, without  averring  payment,  agreements  to 
deliver  and  to  pay  being  independent. 

Dox  v.  Dey,  3  Wend.  356,  394 

Where  vendor  in  contract  to  sell  salt  was  to  pack 
same  in  barrels  to  be  furnished  by  vendee,  in  action 
by  vendee  for  breach  he  Is  bound  to  show  that  he 
furnished  barrels  or  has  waived  performance  of 
that  part  of  contract  requiring  vendor  to  pack  the 
same. 

Goodwin  v.  Holbrook,  4  Wend.  377,  643 

Where  notes  were  to  be  given  for  goods  sold,  a 
delivery  of  the  goods  without  annexing  any  condi- 
tion thereto  is  a  waiver  of  the  obligation,  and  vend- 
ee becomes  absolute  owner. 

Lupin  v.  Marie,  6  Wend.  77,  1O14 

Where  there  are  negotiations  for  the  sale  of  mer- 
chandise between  parties  residing  at  great  distances 
from  each  other,  conducted  by  letter,  an  accept- 
ance of  a  written  offer  of  a  contract  of  sale  con- 
summates the  bargain,  providing  the  offer  is  stand- 
ing at  the  time  of  the  acceptance,  though  the  pur- 
chaser die  before  the  letter  of  acceptance  reaches 
the  vendor. 

Mactier  v.  Frith,  6  Wend.  103,  1033 

Vendor  of  personal  property  has  no  lien  upon  the 
property  sold  as  has  the  vendor  of  real  estate. 

Lupin  v.  Marie,  6  Wend.  77,  1O14 

One  purchasing  under  power  purchases  at  his 
peril. 

Jackson  v.  Anderson,  4  Wend.  474,  677 

Where  quantity  of  articles  manufactured  were 
not  sent  as  ordered,  nor  means  of  transportation 
used,  plaintiff  cannot  recover  without  showing  ac- 
ceptance of  goods  by  defendant. 

Corning  v.  Colt,  5  Wend.  253,  84O 

Where  there  is  no  evidence  of  acceptance,  notice 

of  refusal  to  accept  is  not  necessary.    Idem.      840 

Where  a  party  contracts  to  deliver  portable  arti- 

WEND.  2,  3,  4,  5,  6. 
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cles  on  or  before  certain  day,  and  no  place  of  de- 
livery is  specified,  the  law  fixes  such  place,  and 
parol  evidence  of  agreement  at  time  of  making 
contract  designating  such  place  is  inadmissible. 

LaFarge  v.  Rickert,  5  Wend.  187,  817 

Though  words  of  conveyance  in  prcesenti  be  used 
in  contract,  still,  if  from  whole  instrument  it  is  man- 
ifest *hat  further  conveyances  were  contemplated, 
it  will  be  considered  a  contract  to  convey. 

Jackson  v.  Moncrief,  5  Wend.  26.  759 

Memorandum  kept  by  clerk  of  vendor  selling  at 
auction  is  sufficient  writing  to  bind  vendee. 

Frost  ».  Hill,  3  Wend.  386,  405 

One  who  stands  by  and  sees  another  sell  his  prop- 
erty, agreeing  to  look  to  him  for  payment,  is  f or- 
eVer  estopped  from  denying  his  right  to  sell. 

Outwater  v.  Dodge,  6  Wend.  397,  1136 

S.  P.—Demyer  v.  Souzer,  6  Wend.  436,       1 15O 

VENUE. 

Not  changed  on  application  of  one  of  several  de- 
fendants. 

SaHly  v.  Button,  6  Wend.  508,  1176 

Residence  of  greater  number  of  witnesses  in  ad- 
joining State,  adjacent  to  place  of  trial  as  laid,  is 
not  sufficient  to  retain  venue. 

Bk.  of  St.  Albans  v.  Knickerbocker,  6 

Wend.  541,  1187 

The  fact  that  the  circuit  judge  of  the  district  in 
which  the  county  is  situated  where  the  venue  is 
laid  in  a  declaration  was,  previous  to  his  appoint- 
ment, counsel  in  the  cause,  is  sufficient  cause  to 
change  the  venue. 

Fan  Rensselaer  v.  Douglass,  2  Wend.  290,     133 

The  residence  of  a  greater  number  of  witnesses 

in  an  adjoining  State,  adjacent  to  the  county  where 

the  venue  is  laid,  is  not  sufficient  to  retain  the 

venue. 

Feet  v.  Billings,  2  Wend.  282,  13O 

A  strong  excitement  existing  in  a  country  on  the 
subject-matter  of  a  lible  suit,  is  no  cause  for  re- 
fusing to  charge  a  venue  on  the  ordinary  affidavit. 
Bowman  v.  Ely,  2  Wend.  250,  118 

The  venue  will  not  be  retained  on  the  plaintiff's 
stipulating  to  pay  the  expense  of  defendant's  wit- 
nesses. 

Rathbone  v.  Harman,  4  Wend.  208,  583 

Rule  to  change  place  of  trial  may  be  waived  by 
the  parties  going  to  trial  in  the  county  where  the 
indictment  was  found. 

People  v.  Mather,  3  Wend.  431,  422 

What  must  be  stated  in  affidavit  to  remove  cause 
or  change  venue  on  ground  of  witnesses. 

Anon.,  3  Wend.  425,  42O 

Venue  of  cause  commenced  in  Superior  Court 
will  not  be  changed  in  ordinary  cases,  after  trial 
had. 

Ten  Broeck  v.  Middlebrook,  4  Wend.  205,     582 

Venue  in  indictment  for  conspiracy  may  be  laid  in 

county  where  agreement- was  entered  into,  or  in 

any  county  where  any  overt  act  was  done  by  any 

one  of  the  conspirators. 

People  v.  Mather,  4  Wend.  229,  591 

When  and  on  what  terms  application  to  change 
venue  after  notice  of  trial  is  granted,  see, 

Carpenter  v.  Watrous,  5  Wend.  102,  787 

VILLAGE. 

Construction  of  village  bylaws  regulating  wharves 
and  basins  on  Erie  Canal. 

Larned  v.  Tr.  Syracuse,  5  Wend.  166,  809 


WATER-COURSES. 

A  patent  bounded  on  a  river  navigable  above  tide 
water  passes  no  interest  to  the  patentee  in  the  bed 
of  the  river  as  against  the  State,  and  the  waters 
thereof  are  always  subject  to  public  right  of  ease- 
ment. 

Canal  Com'rs  v.  People,  5  Wend.  423,  9OO 

WILL. 

Revised  Statutes  as  to  admissions  of  proof  of  lost 
or  destroyed  will,  does  not  affect  will  made  previ- 
ous to  1816. 

Belts  v.  Jackson,  6  Wend.  173,  1O58 

In  proof  of  will  written  petition  unnecessary. 
Affidavits  of  interest  of  parties  and  service  of  no- 
tice on  them  are  received. 

In  re  Lawrence,  2  Wend.  297,  136 

Court  of  Chancery  cannot  set  aside  will  as  to  real 
estate  on  ground  of  fraud,  or  incompetency  of  tes- 
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tator.  The  question  should  be  determined  in  court 
of  law  on  an  issue  from  chancery.  Contra  as  to 
will  of  personal  estate. 

Rogers  v.  Rogers,  3  Wend.  503,  448 

Debt  barred  by  statute  in  lifetime  of  testator  is 

presumed  paid  and  is  not  included  in  "  just  debts." 

Mem.  448 

Where  will  allows  wife  to  hold  possession  of 
lands  until  children  should  become  of  age,  they 
then  to  provide  for  her  maintenance,  she  may  hold 
possession  until  provision  for  her  maintenance  is 
made. 

Jackson  v.  Wright,  3  Wend.  109,  3O3 

Testamentary  paper  written  in  deceased's  hand- 
writing, with  his  name  in  the  body  thereof,  and  hav- 
ing attestation  clause  without  witnesses,con8trued  a 
good  will  of  personal  property.  See, 

Watts  v.  Public  Admr.,  4  Wend.  168,  568 

Since  Jan.  1, 1830,  a  will  of  personal  as  well  as  real 
property  is  of  no  validity  unless  it  be  subscribed  by 
the  testator  at  the  end  of  the  will  in  the  presence  of 
at  least  two  subscribing  witnesses.  Idem.  568 

WITNESSES. 

One  who  stands  by  and  sees  another  sell  his  prop- 
erty, agreeing  to  look  to  him  for  payment,  is  forever 
estopped  from,  denying  his  right  to  sell  and  is  com- 
petent witness  as  to  contract  of  sale  in  action  be- 
tween vendor  and  vendee. 

Outwater  v.  Dodge,  6  Wend.  397,  1 136 

S.  P.—DeMyer  v.  Souzer,  6  Wend.  436,       1 15O 
A  plaintiff  in  ejectment,  admissible  on  trial  to 
prove  search  made  for  will  under  which  he  claims, 
but  beyond  that  he  is  not  permitted  to  state  any- 
thing. 

Belts  v.  Jackson,  6  Wend.  173,  1 058 

An  attorney  prosecuting  a  suit  in  the  name  of  the 

plaintiff  residing  abroad,  though  for  the  benefit  of 

a  resident  here,  not  being  indemnified  against  his 

liability  to  defendant  for  costs,  is  incompetent. 

Jones  v.  Savage,  6  Wend.  658,  1228 

Creditors  of  obligor,  where  the  defense  is  lunacy, 
are  competent  to  prove  obligor  incapable  of  man- 
aging his  concerns  at  the  time  of  the  execution  of 
the  bond. 

Hart  v.  Deamer,  6  Wend.  497,  1172 

Contra,  where  a  direct  and  certain  interst  ap- 
pears.   Idem.  1172 
Grantor  with  warranty  is  competent  for  grantee 
in  ejectment  brought  by  the  latter. 

Jackson  v.  Rice,  3  Wend.  180,  329 

Where  partners  were  paid  in  cloth  which  they  di- 
vided between  them,  for  services  rendered,  it  seems, 
one  is  incompetent  to  show  the  title  of  the  other , 
whose  share  was  taken  on  execution  against  orig- 
inal owner. 

Chapman  v.  Andrews,  3  Wend.  240,  351 

Vendor  of  property  liable  to  both  parties  on  his 
warranty  of  title,  is  competent  witness  for  either, 
his  interest  being  neutralized. 

Frost  v.  Hill,  3  Wend.  386,  405 

Wife  of  special  bail,  incompetent  for  defendant; 
contra  if  new  bail  is  substituted. 

Leggett  v.  Boyd,  3  Wend.  376,  4O1 

Co-obligor  competent  in  suit  against  other  obli- 
gors, to  prove  terms  and  conditions  on  which  joint 
and  several  bond  has  been  issued. 

Lovett  v.  Adams,  3  Wend.  380,  4O2 

Where  one  of  two  joint  debtors  is  released,  he  is 
competent  as  a  witness  against  the  other. 

Bagley  v.  Osborn,  2  Wend.  527,  22O 

Release  to  interested  witness  after  testimony,  will 
not  render  it  good. 

Ten  Eyck  v.  Bill,  5  Wend.  55,  7  7O 

In  action  against  indorser,  maker  of  note  is  com- 
petent to  prove  defense,  if  note  was  made  in  firm 
name  without  authority  of  other  partners  and  giv- 
en for  individual  debt. 

Williams  v.  Walbridge,  3  Wend.  415,  415 

Indorser  not  made  liable  by  notice  of  dishoner  is 
competent  in  action  by  indorsees  against  maker  to 
show  the  note  was  not  usurious. 

Barretto  v.  Snowden,  5  Wend.  181,  815 

Interest,  to  exclude  must  be  direct  and  certain 

not  contingent.    A  promise  of  an  order  for  amount 

in  controversy  when  recovered,  will  not  exclude 

witness. 

Ten  Eyck  v.  Bill,  5  Wend.  55.  7  7O 

In  ejectment  brought  to  recover  A's  lands,  A  is 
incompetent  for  purchaser  under  judgment  and 
execution  against  A. 

Jackson  v.  Peek,  4  Wend,  300,  616 

Party  to  record  not  competent  if  objected  to. 
Sup'rs  of  Chenango  v.  BirdzaU,  4  Wend. 

453,  670 

Witness  not  legally  bound,  but  considering  him- 

1275 


xxxviii 


GENERAL  INDEX. 


self  bound  in  honor  to  share  losses  in  a  suit  is  not 
incompetent. 

Moore  v.  Hitchcock,  4  Wend.  292.  613 

Where  counsel  on  trial  of  cause  delivers  to  a  wit- 
ness a  contract  of  guaranty  of  payment  of  debt 
with  instructions  to  destroy  it,  on  its  destruction 
the  person  guarantying  is  competent  witness,  and 
it  will  be  inferred  counsel  acted  with  authority. 

Merchants  Bk.  u.  Spicer,  6  Wend.  443,        1153 
A  party  cannot  impeach  his  own  witness,  but  may 
show  by  another  witness  that  account  given  by 
former  witness  was  incorrect. 

Lawrence  v.  Barker,  5  Wend.  301,  857 

A  witness  cannot  be  cross-examined  to  a  distinct 
collateral  fact  for  purpose  of  afterwards  impeach- 
ing his  testimony  by  contradicting  him. 

Idem.  857 

Extent  of  examination  of  witnesses,  under  certain 
circumstances,  is  in  discretion  of  judge. 

Idem.  857 

One  interested  in  favor  of  plaintiff  called  by  him 
to  prove  particular  fact,  may  be  examined  general- 
ly by  defendant. 

Foricfc  v.  Jackson,  2  Wend.  166,  88 

Evidence  of  indictment  for  forgery  and  perjury 
without  conviction,  is  inadmissible  to  impeach  cred- 
ibility of  witness. 

Jackson  v.  Osbom,  2  Wend.  555,  23O 

Where  direct  answer  would  disgrace  or  render 

witness  infamous,  he  is  excused  from  answering, 

but  not  if  the  answer  only  has  a  tendency  that  way. 

People  v.  Mather,  4  Wend.  229,  591 

Witness  also  excused  from  answering  a  question 

which  answer  tends  to  implicate  him  in  a  crime  or 

misdemeanor,  or  expose  him  to  fine  or  forfeiture. 

Idem.  591 

How  the  effect  of  such  answer  is  to  be  deter- 
mined.   See,    Idem.  591 
What  are  leading  questions,  see, 

People  v.  Mather,  4  Wend.  229,  591 

Putting  a  question  in  the  alternative  instead  of 
direct,  will  not  prevent  it  from  being  leading. 

Idem.  591 

It  rests  in  discretion  of  trial  court  whether  or 
not  to  permit  the  re-examination  of  a  witness  after 
the  lapse  of  a  day,  and  after  the  examination  of  oth- 
er witnesses. 

People  v.  Mather.  4  Wend.  229,  591 

If  witness  is  competent  in  chief,  he   must  be 
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sworn  generally.    Contra,  where  party  to  the  reC- 

ord  is  sworn  to  prove  loss  or  destruction  of  a  paper. 

Jackson  v.  Parkhurst,  4  Wend.  369,  64O 

No  objection  to  competency  of  witness,  in  action 

by  moneyed  institution,  that  a  few  days  before  trial 

he  sold  out  his  stock,  if  he  sold  without  condition  of 

re-conveyance  to  him. 

Utica  Ins.  Co.  v.  CadweU,  3  Wend.  296,     *   378 

Questions  as  to  the  competency  of  witnesses.  See, 

Armstrong  v.  Percy,  5  Wend.  535,  94O 

Party  calling  and  examining  witness  waives  any 

objection  to  him  on  ground  of  interest,  and  he  may 

be  cross-examined  generally. 

Fulton  Bk.  v.  Stafford,  2  Wend.  483,  2O3 

General  character  or  reputation  one  bears  in  a 
certain  place,  can  only  be  proved  by  members  of 
the  community. 

Douglass  v.  Touseu,  2  Wend.  352,  155 

Agreement  on  transfer  of  note  after  maker's  dis- 
charge in  insolvency  that  payee  should  be  a  wit- 
ness to  prove  new  promise  on  maker's  part,  is  ad- 
missible to  impeach  payee's  credibility. 

Moore  v.  Viele,  4  Wend.  420,  658 

Tbe  proper  question  to  be  put  to  a  witness  called 
to  impeach  another  is,  whether  he  would  believe 
him  on  oath.  The  opposite  party  may  then  cross- 
examine  to  ascertain  grounds  of  unfavorable  opin- 
ion, and  means  of  knowledge  of  character  of  wit- 
ness impeached,  and  the  source,  duration  and  ex- 
tent of  unfavorable  reports. 

People  v,  Mather,  4  Wend.  229,  591 

Persons  present  when  privileged  communica- 
tions were  made,  are  bound  to  testify  as  to  them. 

Jackson  v.  French, 3  Wend.  337,  387 

One  of  two  attorney's  executing  a  deed  may 
prove  its  execution  by  himself,  but  not  by  his  co- 
attorney,  where  there  is  a  subscribing  witness. 

Jackson  v.  Britton,  4  Wend.  507,  689 

Witness  may  refresh  his  memory  by  reference  to 
memorandum. 

Lawrence  v.  Barker,  5  Wend.  301,  857 

HoUaday  v.  Marsh,  3  Wend.  142,  315 

A  sealed  instrument  having  a  subscribing  wit- 
ness must  be  proved  by  such  witness,  unless  it  ap- 
pear his  attendance  cannot  be  procured. 

Henry  v.  Bixhop,  2  Wend.  575,  237 

One   present  at  execution  of  instrument   who 

subsequently  signed  as  witness,  is  not  a  subscribing 

witness  within  the  rule.    Idem.  237 

WEND.  2,  3,  4,  5,  6. 
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